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Philadelphia (Pa.) 

Philippine 

Phillimore Ecclesiastical (Eng.) 
Pickering (Mass.) 

Pigott & Rodwell (Eng.) 

Pigott’s Recoveries (Eng.) 

Pinney (Wis.) 
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Pittsburgh Legal Journal New Series 
(Pa.) 

Plowden (Eng.) 

Pollexfen (Eng.) 

Popham (Engl) 

Porter (Ala.) 

Posey’s Unreported Cases (Tox.) 
Puerto Rico 
Puerto Rico Federal 
Powers’ Surrogate (N.Y.) 
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R.&R. 

Russ. 
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Russ.&M. 
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Law Beports [1891] Queen’s Bench 
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(Eng.) 
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Queensland Law 
Queensland Law Journal 
Quebec Law 
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Bench 
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Quincy (Mass.) 


Randolph (Va.) 
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S.Ct 

S.D. 

S.E. 
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Searle & Sm. 
Sel.Cas.Ch. 

Seld. 

Selden 

Selw. 
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So.2d 
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Sp. 

Spinks 

Spinks 
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Spottisw.Eq. 

Sprague 

Stair 

Stark. 

Stat. at L. 

Stew. 

Stew. 

Stew.&P. 

Stockt.Vice-Adm. 

Story 

Str. 


Sandford’s Chancery (N.Y.) 
Saskatchewan Law 
Saunders (Eng.) 

Saunders & Cole (Eng.) 

Sausse & Scully (Ir.) 

South Australia Law 
Savile (Eng.) 

Sawyer (U.S.) 

Saxton (N.J.) 

Sayer (Eng.) 

South Carolina 

Court of Session Cases (Sc.) 

Scammon (Ill.) 

South Carolina Equity 
Schoales & Lefroy (Ir.) 

Schuylkill Legal Record (Pa.) 
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Court of Justiciary Cases (Sc.) 
Scottish Jurist 
South Carolina Law 
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Scot Law Times 
Scott (Eng.) 

Scott’s New Reports (Eng.) 

Scranton Law Times (Pa.) 

Scotch Court of Session Cases 
Supreme Court Reporter (U.S.) 
South Dakota 

South Eastern Reporter . 
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Searle & Smith (Eng.) 
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Selden’s Notes (N.Y.) 

Selden (N.Y.) 
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Sergeant & Bawle (Pa.) 

Court of Session Cases (Eng.) 
Shannon (Tenn.) 

Shaw (Sc.) 
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Shower (Eng.) _ . 
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Silvernail’s Supreme (N.Y.) 
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Skinner (Eng.) 

Smale & Giffard (Eng.) 
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United States Statutes at Large 
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Stewart & Porter (Ala.) 

Stockton’s Vice-Admiralty (N.B.) 
Story (U.S.) 
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XI. NOLLE PROSEQUI AND DISCONTINUANCE 


§ 456. Nolle Prosequi 

A nolle prosequi is an entry of record that the prose¬ 
cution will proceed no further, and while It Is not an ac¬ 
quittal, It constitutes a termination of the particular 
prosecution. 

Library References 

Criminal Law @=»100 (3), 302. 

Nolle prosequi is a formal entry on the record 
by the prosecuting officer by which he declares that 
he will not prosecute the case further, either as to 
some of the counts of the indictment, or as to part 
of a divisible count, or as to some of the persons ac¬ 
cused, or altogether. 78 

If an entry or instrument is, in substance, a nol¬ 
le prosequi, it may be treated as such although it 
is otherwise entitled. 79 Striking a case from the 
docket unconditionally and absolutely amounts to 
a nolle prosequi. 80 Where a statute abolishes en¬ 
try of nolle prosequi, a dismissal of the action after 
indictment by order of the court, in the furtherance 
of justice, is merely a substitute for a nolle prosequi 


under the old practice. 80 - 5 Furthermore, an order 
retiring an indictment from the trial docket is equiv¬ 
alent to the dismissal thereof, and the same may not 
thereafter, on motion of the state, be restored to the 
docket for trial, 81 except where accused has not 
been apprehended and is not before the court. 82 
However, it has been held that if the right to rein¬ 
state is reserved, an order striking the cause from 
the docket is not a dismissal or discontinuance. 83 

A stet is distinguished from a nolle prosequi in 
that where there is a stet, accused may later be pro¬ 
ceeded against under the same indictment. 84 

Nature and effect . A nolle prosequi can be en¬ 
tered only for an offense with which accused is 
charged formally in an indictment or information, 86 
and may not be used to change the offense charged. 86 
A nolle prosequi of a criminal charge by a court of 
competent jurisdiction, after the person charged has 
been arraigned on the accusation and has inter¬ 
posed a plea thereto, is a judicial determination in 
favor of accused and against his conviction. 86 - 6 


78. Mass.—Commonwealth v. Das- 
calakis, 140 N.E. 470, 246 Mass. 
12—Commonwealth v. Wakelin, 120 
NT.E, 209, 211, 230 Mass. 667. 

R.I.—Corpus Juris cited la Ex parte 
McGrane, 130 A. 804, 47 R.I. 106. 
Tenn.—State ex rel. Underwood v. 
Brown, 244 S.W.2d 168, 193 Tenn. 
113—State v. Costen, 213 S.W. 910, 

141 Tenn. 539. 

16 C.J. p 432 note 16. 

Meaning- of nolle prosequi 

Words “nolle prosequi” literally 
mean to be unwilling to prosecute. 
U.S.—U. S. v. Brokaw, D.C.I11., CO F. 
Supp. 100. 

Fla.—Wilson v, Renfroe, 91 So.2d 
8 57. 

Other definitions 

(1) It is an entry made on the 
record by which the prosecutor or 
plaintiff declares that he will pro¬ 
ceed no further. 

W.Va.—Denham v. Robinson, 77 S.E, 
970, 72 W.Va. 243, 45 L.R.A.,N.S., 
1123, Ann.Cas.l915D 997. 

16 C.J. p 432 note 15. 

(2) It is merely a declaration that 
the prosecuting officer will not prose¬ 
cute the suit further at the time. 
Me.—State v. Kopelow, 138 A. 625, 

126 Me. 384. 

(3) It is a voluntary withdrawal 
by the prosecuting officer of proceed¬ 
ings against accused in a particular 
bill. 

Ga.—Price v. Cobb, 3 S.B.2d 131, 133, 
60 Ga.App. 59. 

Pa.—Commonwealth v. McLaughlin, 

142 A. 213, 293 Pa. 213. 
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Commonwealth v. Shields, 89 Pa- 
Super. 266. 

Commonwealth v. Stowe, 62 
Montg.Co. 19, 55 Pa.Dist. & Co. 221, 
59 York Leg.Rec. 192. 

(4) It is nothing but a declaration, 
a voluntary withdrawal on the part 
of the prosecuting officer. 

Pa.—Commonwealth v. Stowe, 62 
Montg.Co. 19, 55 Pa.Dist. & Co. 221, 
59 York Leg.Rec. 192. 

(5) Further definitions see 46 C.J. 
p 483 note 20. 

79. Disclaimer as nolle prosequi 

Where a disclaimer is not recog¬ 
nized in criminal pleading and prac¬ 
tice, an instrument, so entitled that 
it is in substance a nolle prosequi, 
may be regarded as such. 

Mass.—Commonwealth v. Wakelin, 
120 N.B. 209, 230 Mass. 567. 

Order of dismissal by consent of 
accused does not fall within scope 
of rule requiring consent by court 
to termination of prosecution in that 
form by United States attorney, but 
is only the nolle prosequi of com¬ 
mon law, as distinguished from a dis¬ 
missal with prejudice, and will not 
forbid the filing of a second indict¬ 
ment on the same charge. 

U.S.—Spriggs v. U. S., 225 F.2d 865, 
certiorari denied 76 S.Ct. 342, 350 
U.S. 954, 100 L.Ed. 830. 

Order of “discharge without day,” 
until again summoned on thirty days’ 
notice to accused before regular term 
of court, did not constitute a dis¬ 
missal of the Indictment, nor a nolle 
prosequi. 


Ky.—Miller v. Commonwealth, 234 
S.W. 307, 192 Ky. 709. 

Mere memorandum of a prosecut¬ 
ing officer on information, indicating 
that case was nolle prosequied by re¬ 
quest of prosecuting witness, did not 
constitute a nolle prosequi, in ab¬ 
sence of motion in court to enter the 
intended nolle prosequi. 

La.—State v. Dolberger, 96 So. 41, 153 
La. 486. 

80. Ind.—Kistler v. State, 64 Ind. 
371. 

16 C.J. p 432 note 17. 

80.5 N.Y.—People v. Willis, 52 N.Y. 
S. 808, 23 Misc. 568. 

81. Ohio.— Corpus Juris Secundum 
cited in In re Golib, 130 N.E.2A 
855, 856, 99 Ohio App. 88. 

W.Va.—Dudley v. State, 47 S.E. 285, 
65 W.Va. 472. 

Dockets, lists, and calendars see in¬ 
fra § 929. 

82. Ky.—Gross v. Commonwealth, 82 
S.W. 618, 118 Ky. 907, 26 Ky.L. 
870. 

83. Ky.—Ashlock v. Commonwealth, 
7 B.Mon. 44. 

84. Md.—Barrett v. State, 142 A. 96, 
155 Md. 636. 

Stet not an acquittal 
Md.—Williams v. State, 102 A.2d 714, 
204 Md. 55. 

85. Ky.—McCreary v. Common¬ 
wealth, 173 S.W. 351, 163 Ky. 206. 

88. Mass.—Commonwealth v. Das- 
calakls, 140 N.E. 470, 246 Mass. 
12 . 

88.5 Ala.—Lynn v. State, 14 So.2d 


l 
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However, a nolle prosequi is not an acquittal, 87 or 
a retraxit; 88 nor is it equivalent to a pardon. 89 
Rather it partakes of the nature of a nonsuit or dis¬ 
continuance in a civil suit, and leaves the matter in 
the same condition in which it was before the com¬ 
mencement of the prosecution. 90 

While the entry of nolle prosequi is not a final 
disposition of the case, 91 but a stay of proceed¬ 
ings, 91 - 5 and will not bar another prosecution for the 
same offense, 91 - 10 unless it is entered after accused 
has been put to his trial on a valid indictment be¬ 
fore a jury duly sworn and impaneled, see supra §§ 
253-255, nevertheless, it is a discharge, 92 and neces¬ 


sarily is a termination of the particular prosecu¬ 
tion. 98 Under a statute so providing, a dismissal or 
nolle prosequi of the action constitutes a bar to any 
further prosecution of the same misdemeanor, 98 - 5 
but it is not a bar to a further prosecution of the 
same felony. 93 - 10 

On entry a nolle prosequi is a dismissal 94 or nulli¬ 
fication of the particular indictment, 95 and renders 
nugatory any proceedings carried on subsequently 
under the same indictment. 96 No conviction of ac¬ 
cused may be had except by beginning a new case 
against him. 97 After the entry of a nolle prosequi 


259, 31 AIa.App. 216—Melton v. 
State, 1 So.2d 920, 30 Ala.App. 
136. 

87. TT.S.—Corpus Juris Secundum 
cited in Zoll v. Allen, D.C.N.T., 93 
F.Supp. 95, 97. 

Conn.—See v. Gosselin, 48 A.2d 560, 
133 Conn. 158. 

III.—People v. Watson, 68 N.E.2d 
265, 394 Ill. 177, certiorari denied 
Watson v. People of State of Illi¬ 
nois, 67 S.Ct. 130, 329 U.S. 769, 91 
L.Ed. 662. 

Iowa.—State v. Veterans of Foreign 
Wars, Post 1866, 274 N.W. 916, 223 
Iowa 1146, 112 A.L.R. 383, followed 
in State v. Loyal Order of Moose, 
No. 806, 274 N.W. 918, 223 Iowa 
1146. 

Mass.—Commonwealth v. Buck, 188 
N.E. 613, 285 Mass. 41. 

Miss.—Bolton v. State, 146 So. 453, 
166 Miss. 290. 

Mo.—State v. Berry, 298 S.W.2d 429 
—State v. Lonon, 66 S.W.2d 378, 
331 Mo. 591. 

Pa.—Commonwealth v. Peed, 65 Pa. 
Super. 91. 

Tenn.—State ex rel. Hobbs v. Mur¬ 
rell, 93 S.W.2d 628, 170 Tenn. 152. 
16 C.J. p 248 notes 59, 60, p 432 
note 22. 

tolling' of some counts of an in¬ 
dictment works no acquittal, but 
leaves the prosecution just as 
though such counts had never been 
inserted in the indictment. 

Ga.—Carty v. State, 106 S.E. 11, 26 
Ga.App. 249. 

88. Mo.—State v. Primm, 61 Mo. 
166. 

Retraxit and nolle prosequi com¬ 
pared with dismissal see Dismissal 
and Nonsuit §§ 4, 5. 

88. Md.—Barrett v. State, 142 A. 96, 
155 Md. 636. 

16 C.J. p 432 note 24, p 434 note 
51 [c]. 

90. Conn.—State v. Main, 31 Conn. 
572. 

Ill.—People v. Watson, 68 N.E.2d 265, 
394 Ill. 177, certiorari denied Wat¬ 
son v. People of State of Illinois, 
67 S.Ct. 130, 329 U.S. 769, 91 L.Ed. 
662. 


Iowa.—State v. Veterans of Foreign 
Wars, Post 1856, 274 N.W. 916, 223 
Iowa 1146, 112 A.L.R. 383, followed 
in State v. Loyal Order of Moose, 
No. 806, 274 N.W. 918, 223 Iowa 
1146. 

Mass.—Commonwealth v. Buck, 188 
N.E. 613, 285 Mass. 41. 
Discontinuance of criminal prosecu¬ 
tions see infra § 464. 

Nonsuit see Dismissal and Nonsuit 
§ 3 . 

91- Founding of new indictment 
within statutory period 
Under a statute providing that a 
new indictment may be found within 
six months from the time that the 
first indictment is quashed or nolled, 
the entry of a nolle prosequi does 
not necessarily end the prosecution 
until the bar of the statute becomes 
effective. 

Ga.~Price v. Cobb, 3 S.E.2d 131, 60 
Ga.App. 59. 

Nolle prosequi as terminating juris¬ 
diction of court see supra § 165. 
91.5 Pa.—Commonwealth v. Stowe, 
62 Montg.Co. 19, 55 Pa.Dist. & Co. 
221, 59 York Leg.Rec. 192. 

91.10 U.S.—Corpus Juris Secundum 
cited in Zoll v. Allen, D.C.N.Y., 93 
F.Supp. 95, 97. 

I Conn.—See v. Gosselin, 48 A.2d 560, 

! 133 Conn. 158—State v. Garvey, 42 

Conn. 232. 

Dentamars v. Motor Vehicles 
Com’r, 130 A.2d 568, 20 Conn.Super. 
205. 

Mo.—State v. Berry, 298 S.W.2d 429 
—State v. Lonon, 56 S.W.2d 378, 
331 Mo. 591. 

Pa.—Commonwealth v. Stowe, 62 
Montg.Co. 19, 55 Pa.Dist. & Co. 
221, 59 York Leg.Rec. 192. 

92. Iowa.—State v. Veterans of For¬ 
eign Wars, Post 1856, 274 N.W. 
916, 223 Iowa 1140, 112 A.L.R. 
383. 

Mass.—Commonwealth v. Buck, 188 
N.E. 613, 285 Mass. 41. 

Tenn.—State ex rel. Hobbs v. Mur¬ 
rell, 93 S.W.2d 628, 170 Tenn. 162. 
16 C.J. p 432 note 26. 

93. U.S.—Corpus Juris cited in U. S. 

2 


v. Rossi, C.C.A.Cal., 39 F.2d 432, 
433. 

Conn.—See v. Gosselin, 48 A.2d 560, 
133 Conn. 158. 

Dentamaro v. Motor Vehicles 
Com’r, 130 A.2d 668, 20 Conn.Super. 
205. 

Iowa.—State v. Veterans of Foreign 
Wars, Post 1856, 274 N.W. 916, 223 
Iowa 1146, 112 A.L.R. 383, fol¬ 
lowed in State v. Loyal Order of 
Moose, No. 806, 274 N.W. 918, 223 
Iowa 1146. 

Md.—Corpus Juris cited in Barrett 
v. State, 142 A. 96, 97, 155 Md. 636. 

Miss.—Walton v. City of Tupelo, 90 
So.2d 193, 229 Miss. 193. 

16 C.J. p 432 note 26. 

Abatement of prosecution by death 
of accused see supra § 165. 

Setting aside of a nolle prosequi see 
infra § 463. 

93.5 Cal.—People v. Brown, 183 P. 
829, 42 C.A. 462. 

N.Y.—People v. Willis, 52 N.Y.S. 808, 
23 Misc. 568. 

Wash.—State v. Voelker, 242 P. 6, 137 
Wash. 156—State ex rel. Hargor 
v. Chapman, 230 P. 833, 131 Wash. 
581. 

93.10 U.S.—Zoll v. Allen, D.C.N.Y., 
93 F.Supp. 95. 

Cal.—People v. Brown, 183 P. 829, 42 
C.A. 462. 

Wash.—State v. Voelker, 242 P. 6, 137 
Wash. 156—State ex rel. Harger 
v. Chapman, 230 P. 833, 131 Wash. 
581. 

94. Md.—Barrett v. State, 142 A. 96, 
155 Md. 636. 

Tenn.—State ex rel. Hobbs v. Mur¬ 
rell, 93 S.W.2d 628, 170 Tenn. 152. 

W.Va.—Dudley v. State, 47 S.E. 285, 
55 W.Va. 472. 

95. Md.—Friend v. State, 2 A.2d 430, 
175 Md. 352. 

Pa.—Commonwealth v. Reed, 65 Pa. 
Super. 91, 

96. S.C.—State v. Charles, 190 S.E. 
466, 183 S.C. 188. 

97. Ohio.—Corpus Juris Secundum 
cited in In re Golib, 130 N.E.2d 855, 
856, 99 Ohio App. 88. 
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accused stands uncharged with any crime, 98 and is 
entitled to be released 99 without entering into a 
recognizance to appear at any other time, 1 although 
it has been held that the court may, in its discre¬ 
tion, require accused to find security for his appear¬ 
ance. 2 

The entry of a nolle prosequi as to substantial¬ 
ly identical counts in a second indictment does not 
entitle accused to acquittal under a count in the 
first indictment under which he was convicted. 3 
A nolle prosequi “with leave” gives the prosecuting 
official the court’s authorization in advance to is¬ 
sue a capias on the same bill, whereas in case of a 
general or unqualified nolle prosequi the leave to 
issue a capias is only given on a special applica¬ 
tion made afterward. 4 

The entry of a nolle prosequi, without more, 
does not warrant a holding that there was an im¬ 
plied agreement to withdraw an information in 
consideration of a plea of guilty to a less serious 
charge ; 4 * 5 nor does an entry on the records reciting 
that accused is fully acquitted and discharged show 
that the court concluded as a matter of law that 
the evidence adduced was insufficient to sustain a 
conviction. 4 - 10 Moreover, where the prosecutor files 
a nolle prosequi and seeks a without prejudice entry, 
but accused opposes the motion and asks for an entry 
of order with prejudice, and an order is signed, dis- 
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missing the indictment, the dismissal is neither with 
prejudice nor without prejudice. 4 - 15 

Nolle prosequi as a basis for an action for ma¬ 
licious prosecution is considered in Malicious Prose¬ 
cution § 59. 

Curative effect . A nolle prosequi destroys all 
basis for quashing an indictment as to the counts 
on which the order is entered. 6 Thus, it will cure 
the objection of a misjoinder of counts, 6 or of du¬ 
plicity in a count. 7 

§ 457 . -Authority to Enter and Time of 

Entry 

a. In general 

b. Consent of accused 

c. Leave of court 

d. Authority of court to direct 

e. Private prosecutor 

a. In General 

In the absence of statutory regulation, the power to 
enter a nolle prosequi Is vested In the prosecuting official, 
but the conditions of Its exercise may vary according to 
the stage of the prosecution. 

At common law, only the attorney general could 
exercise the power to enter a nolle prosequi on an 
indictment, 8 and unless by statute the authority is 
transferred elsewhere, 9 this power is still reposed 


Tenn.—State ex rel. Hobbs v. Mur¬ 
rell, 93 S.W.2d 628, 170 Tenn. 162. 

98. Md.—Friend v. State, 2 A.2d 430, 
175 Md. 362—Barrett v. State, 142 
A. 96, 165 Md. 636. 

Tenn.—State ex rel. Hobbs v. Mur¬ 
rell, 93 S.W.2d 628, 170 Tenn. 152. 

99. Conn.—See v. Gosselin, 48 A.2d 
560, 133 Conn. 158. 

Dentamaro v. Motor Vehicles 
Com’r, 130 A.2d 568, 20 Conn.Sup. 
205. 

Mass.—Commonwealth v. McClusky, 
25 N.E. 72, 151 Mass. 488. 

Mo.—State v. Berry, 298 S.W.2d 429 
—State v. Lonon, 56 S.W.2d 378, 
331 Mo. 591. 

Tenn.— Corpus Juris cited iu State v. 
Watts, 33 S.W.2d 72, 73, 161 Tenn. 
367. 

1. U.S.— Corpus Juris Secundum cit¬ 
ed in Zoll v. Allen, D.C.N.Y., 93 F. 
Supp. 95, 97. 

Me.—State v. Kopelow, 138 A. 625, 
126 Me. 384. 

Mo.—State v. Berry, 298 S.W.2d 429 
—State v. Lonon, 56 S.W.2d 378, 
331 Mo. 591. 

16 C.J. p 432 note 28. 

Discharge of bail on entry of nolle 
prosequi see Bail § 79 d. 

2. S.C.—State v. Gulden, 13 S.C.L. 
524. 


3. Ill.—People v. Glenn, 128 N.E. 
532, 294 Ill. 333. 

4. N.C.—Wilkinson v. Wilkinson, 74 

S.E. 740, 159 N.C. 265, 39 L.B.A., 
N.S., 1215—State v. Smith, 40 S.E. 
1, 129 N.C. 546. 

4.5 D.C.—District of Columbia v. 
Buckley, 128 F.2d 17, 75 U.S.App. 
D.C. 301, certiorari denied 63 S.Ct. 
57, 317 U.S. 658, 87 L.Ed. 529. 

4.10 Mo.—State v. Berry, 298 S.W.2d 
429. 

4.15 U.S.—U. S. v. New York Great 
Atlantic & Pacific Tea Co., D.C. 
Tex., 54'F.Supp. 257. 

Fending of information in other court 
Fact that an information had been 
filed in another jurisdiction which 
listed the same defendants, save the 
two who had been dismissed, and 
which made the same allegations, 
was not a reason why dismissal on 
nolle prosequi should be with preju¬ 
dice. 

U.S.—U. S. v. New York Great At¬ 
lantic & Pacific Tea Co., supra. 

5. Ala.—Pynes v. State, 92 So. 663, 
207 Ala. 395. 

16 C.J. p 432 note 31. 

6. Ga.—Carty v. State, 106 S.E. 11, 
26 Ga.App. 249. 

16 C.J. p 432 note 32. 
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7 . N.C.—State V. Cooper, 8 S.E. 134, 
101 N.C. 684. 

16 C.J. p 432 note 33. 

8. Ill.— Corpus Juris Secundum 

quoted in People ex rel. Elliott v. 
Covelli, 112 N.E.2d 156, 160, 415 Ill. 
79. 

N.Y.—McDonald v. Sobel, 66 N.Y.S.2d 
95, 187 Misc. 728, reversed on oth¬ 
er grounds 72 N.Y.S.2d 4, 272 App. 
Div. 455, affirmed 77 N.E.2d 3, 297 
N.Y. 679. 

S.C.— Corpus Juris cited in State v. 
Charles, 190 S.E. 466, 468, 183 S.C. 
188. 

Tex.— Corpus Juris quoted in State v. 
Anderson, 26 S.W.2d 174, 176, 119 
Tex. 110, 69 A.L.R. 233. 

16 C.J. p 433 note 34. 

Xnoldent power 

Mo.—State v. Berry, 298 S.W.2d 429. 

9. Ill.— Corpus Juris Secundum 

quoted In People ex rel. Elliott v. 
Covelli, Ill., 112 N.E.2d 156, 160, 
415 Ill. 79. 

N.Y.—McDonald v. Sobel, 66 N.Y.S.2d 
95, 187 Misc. 728, reversed on oth¬ 
er grounds 72 N.Y.S,2d 4, 272 App. 
Div. 455, affirmed 77 N.E.2d 3, 297 
N.Y. 679—People v. Willis, 52 N.Y. 
S. 808, 23 Misc. 568. 

Or.—Timmins v. Hale, 256 P. 770, 
122 Or. 24. 
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in the attorney general or in the several public pros¬ 
ecutors. 10 Moreover, in some jurisdictions the 
power to enter a nolle prosequi is specifically vested 
in the public prosecutor by statutory or constitu¬ 
tional provisions. 11 

It is generally recognized that the right to enter a 
nolle prosequi varies according to the stage of the 
prosecution, 12 there being three periods of the prose¬ 
cution in which a nolle prosequi may be entered, 
namely, before the jury are impaneled, while the 
case is before the jury, and after the verdict. 13 

It is not within the power of the parties to a 
transaction to noil or abate a criminal prosecu¬ 
tion. 14 Accused cannot move a nolle prosequi, 15 
nor can an attorney general, who disqualifies him¬ 
self, exercise the power to nolle prosequi the ac¬ 
tion. 15 * 5 

b. Consent of Accused 

Before the Jury are Impaneled and sworn, a nolle 
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prosequi may be entered without accused's consent, but 
In some Jurisdictions his consent Is necessary to the 
nolling of a prosecution thereafter and until verdict. 

A nolle prosequi may be entered without the 
consent of accused at any time before the jury are 
impaneled, 16 or before the case has been submitted to 
the jury, 16 * 6 since, as is shown supra § 241, most 
authorities agree that the jeopardy of accused does 
not begin until the jury are fully impaneled and 
sworn. Furthermore, the entry of a nolle prosequi 
at such time does not require notice to, 17 or the 
presence of, 18 accused. 

According to some authorities, a nolle prosequi 
may not be entered during the trial without ac¬ 
cused’s consent, 19 and it has stated that the prin¬ 
cipal reason for such rule is that a nolle prosequi 
would not be a bar to another indictment for the 
same offense. 20 However, where a nolle prosequi 
bars a subsequent prosecution for the same offense, 
it may be entered after the jury are sworn without 
the consent of accused. 21 Where the proceeding 


10. U.S.—Zoll v. Allen, D.C.N.Y., 93 
F.Supp. 95—Corpus Juris cited in 
TJ. S. v. Krakowitz, D.C.Ohio, 52 F. 
Supp. 774, 782—Ex parte Altman, 
D.C.Cal., 34 F.Supp. 106. 

D.C.—District of Columbia v. Huff¬ 
man, MunA.pp„ 42 A.2d 502. 

Ill.—Corpus Juris Secundum quoted 
in People ex rel. Elliott v. Covelli, 
Ill., 112 NJE.2d 156, 160, 415 Ill. 
79. 

Kan.—State v. Finch, 280 P. 910, 128 
Kan. 665, 66 A.L.R. 1369. 

Tex.—Wallace v. State, 170 S.W.2d 
762, 145 Tex.Cr. 625—Corpus Juris 
quoted in Malley v. State, 69 S.W. 
2d 765, 766, 125 Tex.Cr. 625. 

16 C.J. p 433 note 35. 

Bight to repudiate agreement to dis¬ 
miss 

Under statute prescribing the du¬ 
ties of the commonwealth’s attor¬ 
neys, such attorney may withdraw 
from an agreement that, in considera¬ 
tion of a continuance to procure an 
absent witness, he would dismiss the 
indictment, if unable on such con¬ 
tinuance to procure such witness. 

Ky.—Commonwealth v. Hughes, 154 
S.W. 399, 153 Ky. 34. 

11. R.I.—Ex parte McGrane, 130 A. 
804, 47 R.I. 106. 

12. U.S.—Corpus Juris Secundum 
cited in U. S. v. Brokaw, D.C.I11., 60 
F.Supp. 100, 102. 

S.C.—State v. Charles, 100 S.E. 466, 
183 S.C. 188. 

13. Del.—Corpus Juris cited in 
State v. Valent, 138 A. 640, 641, 3 
W.W.Harr. 399, reversed on other 
grounds 138 A. 643, 3 W.W.Harr. 
407. 

Iowa.—State v. Veterans of Foreign 
Wars, Post 1856, 274 N.W. 916, 223 
Iowa 1146, 112 A.L.R. 383, followed 


in State v. Loyal Order of Moose, 
No. 806, 274 N.W. 91 8, 223 Iowa 
1146. 

S.C.—State v. Charles, 190 S.E. 466, 
183 S.C. 188. 

16 C.J. p 433 note 36. 

Before submission to grand Jury 
Preliminary information may be 
dismissed before a grand jury has 
considered a charge for an included 
offense. 

Iowa.—State v. Davis, 19 N.W.2d 655, 
236 Iowa 740. 

14. Ky.—Overton v. Commonwealth, 
258 S.W. 941, 202 Ky. 35. 

Tex.—Haley v. State, 75 S.W.2d 272, 
127 Tex.Cr. 177. 

15. Cal.—People v. Ellis, 266 P. 518, 
204 C. 39. 

Me.—State v. Shortwell, 139 A. 677, 
126 Me. 484. 

15.5 N.H.—State ex rel. Brown v. 
Knowlton, 152 A.2d 624, 102 N.H. 
221 . 

16. Ala.—Long v. State, 108 So. 73, 
21 Ala.App. 219, certiorari denied 
108 So. 73, 214 Ala. 446. 

Me.—State v. Kopelow, 138 A. 625, 
126 Me. 384. 

N.D.—State v. Tucker, 2 24 N.W. 878, 
58 N.D. 82. 

S.C.—Corpus Juris cited in State v. 
Charles, 190 S.E. 466, 468, 183 S.C. 
188. 

16 C.J. p 433 note 37. 

Confessing plea of not guilty is not 
necessary to the entry of a nolle 
prosequi. 

Md.—Barrett v. State, 142 A. 96, 155 
Md. 636. 

Sixth amendment to federal Con¬ 
stitution does not prevent the dis¬ 
missal of an indictment over the ob¬ 
jection of accused. 
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Ky.—Slater v. Commonwealth, 40 S. 
W.2d 389, 239 Ky. 620—Common¬ 
wealth v. Davis, 184 S.W. 1121, 169 
Ky. 650. 

Entry by justice of peace 

Under constitutional and statutory 
provisions, after justice continues 
case to a definite date, and accused is 
discharged until then, court is in ef¬ 
fect in vacation, and cannot enter 
valid order of dismissal without ac¬ 
cused's consent. 

Miss.—Bass v. State, 131 So. 830, 159 
Miss. 132—Chandler v. State, 106 
So. 266, 140 Miss. 524. 

16.5 Case Is not submitted to the 
jury, within meaning of statute, un¬ 
til jury have been impaneled and 
sworn in the cause. 

Ga.—Martin v. State, 37 S.E.2d 411, 
73 Ga.App. 573, certiorari denied 
67 S.Ct. 115, 329 U.S. 760, 91 L.Ed. 
655. 

17. N.D.—State v. Tucker, 224 N.W. 
878, 58 N.D. 82. 

18. Ala.—Long v. State, 108 So. 73, 
214 Ala. 446, certiorari denied 108 
So. 73, 214 Ala. 446, 21 Ala.App. 
219. 

Mass.—Llzotte v. Dloska, 86 N.E. 774, 
200 Mass. 327. 

N.D.—State v. Tucker, 224 N.W. 878, 
58 N.D. 82. 

19. Ill.—People v. Brown, 112 N.E. 
462, 273 Ill. 169. 

Me.—State v. Kopelow, 138 A. 625, 
126 Me. 384. 

16 C.J. p 433 notes 40-42. 

Power to nolle prosequi after ver- 
diot without accused’s consent see 
infra §§ 457, 460. 

20. Colo.—Briola v. People, 232 P. 
924, 76 Colo. 489. 

21. Colo.—Briola v. People, supra. 
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is essentially a civil proceeding, a nolle prosequi 
may be entered during the trial without the consent 
of accused. 22 

c. Leave of Court 

In the absence of a statutory requirement, leave of 
court ordinarily Is unnecessary to the entry of a nolle 
prosequi before the Jury are impaneled, although there¬ 
after leave may be required. 

At common law, and under the general rule pre¬ 
vailing in the absence of statute, the matter of en¬ 
tering a nolle prosequi rests entirely within the dis¬ 
cretion of the prosecuting officer, without leave of 
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court, at all stages of a criminal prosecution be¬ 
fore the jury are impaneled 33 and sworn, 23 * 5 or, as 
is sometimes stated, before trial, 24 or before the jury 
are charged with the trial of the case, 25 In some 
states, however, leave of court may be required, 26 
and a nolle prosequi can be entered by the prosecut¬ 
ing attorney only with the approval of the court 26 * 5 
on good cause shown. 26 * 10 It has also been held 
that the entry of a nolle prosequi is within the con¬ 
trol of the court, although usually the matter is left 
to the discretion of the prosecutor. 27 At any rate, 
leave of the court is necessary when required by 
statute; 28 and the motion of the prosecutor to 


22. Me.—State v. Maine Central R. 
R. Co., 77 Me. 244. 

23. Ill.—People ex rel. Castle v. 
Daniels, 132 N.E.2d 507, 8 I11.2d 43 
—Corpus Juris Secundum quoted In 
People ex rel. Elliott v. Covelli, 112 
Nr.E.2d 156, 160, 415 Ill. 79. 

Mo,—Corpus Juris Secundum cited In 
State ex rel. Griffin v. Smith, 258 S. 
W.2d 690, 593, 363 Mo. 1235. 

S.C.—Corpus Juris cited In State v. 
Charles, 190 S.E. 466, 468, 183 S.C. 
188. 

Tex.—State v. Anderson, 26 S.W.2d 
174, 119 Tex. 110, 69 A.L.R. 233. 

16 C.J. p 434 note 50. 

Scandalous abuse of authority 
In case of scandalous abuse of au¬ 
thority, however, the court may con¬ 
trol the entry of a nolle prosequi. 
Mass.—Commonwealth v. Dascalakis, 
140 N.E. 470, 246 Mass. 12. 
Disapproval by court 
Although the court disapproves, 
the prosecuting official may dismiss 
or refuse to prosecute. 

U.S.—U. S. v. Woody, D.C.Mont., 2 F. 
2d 262. 

23.5 Fla.—Wilson v. Renfroe, 91 So. 
2d 857. 

24. U.S.—Corpus Juris Secundum 
cited in U, S. v. Brokaw, D.C.I11., 60 
F.Supp. 100, 102. 

Del.—State v. Dennington, 145 A.2d 
80, 1 Storey 322. 

Ill.—People ex rel. Castle v. Daniels, 
132 N.E.2d 507, 8 I11.2d 43—Corpus 
Juris Secundum quoted in People 
ex rel. Elliott v. Covelli, 112 N.E.2d 
156, 160, 415 Ill. 79. 

Kan.—Williams v. Cave, 27 P.2d 272, 
138 Kan. 586. 

Mass.—Commonwealth v. Dascalakis, 
140 N.E. 470, 246 Mass. 12—Com¬ 
monwealth v. Wakelin, 120 N.E. 
209, 230 Mass. 567—Lizotte v. 

Dloska, 86 N.E. 774, 200 Mass. 327. 
R.I.—Orabona v. Linscott, 144 A. 52, 
49 R.I. 443. 

Tex.—Malley v. State, 69 S.W.2d 765, 
125 Tex.Cr. 625. 

25. Ill.—Corpus Juris Secundum 
quoted in People ex rel. Elliott v. 
Covelli, 112 N.E.2d 156, 160, 415 Ill. 
79. 


S.C.—State v. Wells, 161 S.E. 177, 162 
S.C. 509. 

26. Ill,—People v. Newcomer, 120 N. 
E. 244, 284 Ill. 315. 

W.Va.—Denham v. Robinson, 77 S. 

I E. 970, 72 W.Va. 243. 

15 C.J. p 434 note 54. 

i 

26.5 N.J.—Earl v. Winne, 112 A.2d 
791, 34 N.J.Super. 605. 

Ohio.—State v. Kearns, Com.Pl., 129 
N.E.2d 543. 

26.10 Ohio.—State v. Kearns, supra. 

27. N.C.—State v. Furmage, 109 S.E. 

2d 563, 250 N.C. 616—State v. 

Moody, 69 N.C. 629. 

28. Ga.—Price v. Cobb, 8 S.E.2d 131, 
60 Ga.App. 59. 

Ky.—ICidd v. Commonwealth, 74 S. 
W.2d 944, 255 Ky. 498—Slater v. 
Commonwealth, 40 S.W.2d 389, 239 
Ky. 620—Clagg v. Commonwealth, 
281 S.W. 508, 213 Ky. 524. 

Okl.—Gonzalis v. Lynch, Cr., 282 P.2d 
255—Hughes v. James, 190 P.2d 
824, 86 Okl.Cr. 231—Perry v. State, 
181 P.2d 280, 84 Okl.Cr. 211—Kerker 
v. Superior Court of Pottawatomie 
County, 259 P. 146, 38 Okl.Cr. Ill 
—Jones v. Busby, 256 P. 758, 37 
Okl.Cr. 68. 

Or.—State v. Keep, 166 P. 936, 85 
Or. 265. 

Pa.—Commonwealth v. Barnard, 94 
Pa.Super. 403—Commonwealth v. 
Shields, 89 Pa.Super. 266—Com¬ 
monwealth v. Reed, 65 Pa.Super. 
91. 

Tex.—Surginer v. State, 217 S.W. 145, 
86 Tex.Cr. 438. 

16 C.J. p 434 note 51. 

Change of common-law rule 

Statute providing that no criminal 
case shall be dismissed by the dis¬ 
trict or county attorney without the 
consent of the presiding Judge chang¬ 
ed the common-law rule that the 
state’s attorney alone is authorized 
to dismiss a criminal case; the power j 
of dismissal rests primarily in the 
initiative of the state's attorney, but 
such dismissal also requires the con¬ 
sent of the presiding judge. 

Tex.—Wallace v. State, 170 S.W.2d 
762, 145 Tex.Cr. 625. 1 

5 


Under Federal Rules of Criminal 
Procedure, Rule 48 (a), 18 U.S.C.A., 
entry of a nolle prosequi by govern¬ 
ment is a permissive right only, re¬ 
quiring in all cases approval of court 
in exercise of its judicial discretion. 
U.S.—U. S. v. Shanahan, D.C.Ind., 168 

F.Supp. 225. 

Voluntary act; written permission 

While entry of nolle prosequi is not 
act of court and must be voluntary 
act of district attorney, nolle prose¬ 
qui cannot be entered by district at¬ 
torney without assent of proper court 
in writing first had and obtained. 

Pa.—Commonwealth ex rel. Thor v. 

Ashe, 11 A.2d 173, 138 Pa.Super. 

222 . 

Oral or written request of prosecu¬ 
tor 

(1) Requirement of the statute 
that the application of the prosecut¬ 
ing attorney shall be in writing is di¬ 
rectory. 

Tex.—Ex parte Rusk, 79 S.W.2d 865, 

128 Tex.Cr. 135. 

(2) Since the statute is directory 
and not mandatory, an oral motion by 
the district attorney is sufficient. 
Tex.—Wallace v. State, 170 S.W.2d 

762, 145 Tex.Cr. 625. 

(3) Substantial compliance with 
the statute is sufficient. 

Tex.—Ex parte Kinsey, 214 S.W.2d 

628, 152 Tex.Cr. 425. 

(4) Accordingly, dismissal of crim¬ 
inal case on verbal request of district 
attorney stating reasons which were 
incorporated in judgment was sub¬ 
stantial compliance with statute re¬ 
quiring written request, so that such 
dismissal was effective and entitled 
accused to release when subsequently 
arrested to answer same indictment. 
Tex.—Ex parte Rusk, supra. 
Statement of reasons by prosecutor 

Statute providing for dismissal of 
criminal action does not prescribe 
any particular reasons to be assign¬ 
ed, and, therefore, district attorney 
may assign any reason which court 
may deem sufficient. 

Tex.—Ex parte Rusk, supra. 

Conclusive effect is to be given to 
order dismissing prosecution. * 
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dismiss the indictment may be sustained or over¬ 
ruled . 28 - 5 

In some states, and without the aid of statute, 
leave of the court to enter a nolle prosequi is re¬ 
quired after the jury have been impaneled and 
sworn and before verdict , 29 since it may not be used 
at that time to the prejudice of accused . 29 * 5 

After the verdict the absolute power of the prose¬ 
cuting officer to enter a nolle prosequi, without per¬ 
mission of the court 30 or of accused , 31 has been held 
to revive and continue until the sentence or final 
judgment ; 32 although after a verdict and a re¬ 
fusal to grant a motion for a new trial it has been 
held that the prosecutor may not dismiss the prose¬ 


cution without the authority of the court . 33 

It is the duty of the prosecuting officer to file a 
nolle prosequi in any criminal case where it is his 
judgment that the prosecution of the case should 
not continue , 34 and a motion to dismiss by the 
prosecuting official is merely in the nature of a 
recommendation to the court . 35 It has been held 
that the prosecuting attorney has a broad power , 35 - 5 
the sole authority 35 - 10 and discretion 35 - 15 to enter a 
nolle prosequi, but that he has no arbitrary discre¬ 
tion . 35 - 20 

In entering the nolle prosequi, the prosecutor is 
under no duty to disclose his reasons for the en- 


Tex.—Ex parte Minus, 37 S.W.2d 
1040, 118 Tex.Cr. 170. 

16 C.J. p 434 note 51 [b]. 

28.5 Ky.—Rader v. Commonwealth, 
152 S.W.2d 937, 287 Ky. 282. 

29. U.S.—Corpus Juris Secundum 
cited in U. S. v. Brokaw, D.C.I11., 60 
F.Supp. 100, 102. 

Pa.—Commonwealth v. Shields, 89 Pa. 
Super. 266. 

Vt.—State v. Persons, 96 A.2d 818, 
117 Vt. 556—-State v. Deso, 1 A.2d 
710, 110 Vt. 1. 

16 C.J. p 434 note 52. 

29.5 U.S.—U. S. v. Brokaw, D.C.I11., 
60 F.Supp. 100. 

30. U.S.—Corpus Juris Secundum 
cited in U. S. v. Brokaw, D.C.I11., 60 
F.Supp. 100, 102. 

R.I.—Orabona v. Linscott, 144 A. 52, 
49 R.I. 443. 

31. Del—State v. Valent, 138 A. 
640, 3 W.W.Harr. 399, reversed on 
other grounds, 138 A. 643, 3 WW. 
Harr. 407. 

Me.—State v. Smith, 67 Me. 328. 

Consent of accused see § 457 b supra. 

Consent of accused after verdict on 
allowance as to one of several in¬ 
dictments or counts, or part of 
count, see infra § 460. 

32. U.S.—Corpus Juris Secundum 
cited in U. S. v. Brokaw, D.C.I11., 60 
F.Supp. 100, 102. 

Mass.—Commonwealth v. Dascalakis, 
140 N.E. 470, 246 Mass. 12. 

33. La.—State v. Klock, 18 So. 942, 
48 La.Ann. 140. 

34. U.S—U. S. v. Krakowitz, D.C. 
Ohio, 52 F.Supp. 774. 

Ill.—People v. Mortenson, 224 Ill.App. 

221 . 

Insufficiency of evidence 

N.C.—State v. Furmage, 109 S.E.2d 
563, 250 N.C. 616. 

Xiack of corroborative evidence 

Tenn.—Sherrill v. State, 321 S.W.2d 
811. 

On disagreement, court powerless to 
act 

Since the prosecution or dismissal 


of all criminal actions rests in the 
honest discretion of the district at¬ 
torney, the court might well disagree 
with him and would still be powerless 
to act in refusing his motion to dis¬ 
miss on the ground of insufficient ev¬ 
idence or on the grounds of public 
policy in the trial of such cause. 

U.S.—U. S. v. Brokaw, D.C.I11., 60 F. 
Supp. 100. 

35. Cal.—People v. Smith, 243 P. 882, 
76 C.A. 105. 

Recommendation ordinarily accepted 

County attorney may move for dis¬ 
missal of prosecution and since he is 
legal representative of state charged 
with responsibility of prosecuting all 
public offenses, trial judge will ordi¬ 
narily accept his recommendation 
and dismiss action. 

Okl.—Gonzalis v. Lynch, Cr., 282 P.2d 
255—Hughes v. James, 190 P.2d 
824, 86 Okl.Cr. 231—Perry v. State, 
181 P.2d 2S0, 84 Okl.Cr. 211. 

35.5 N.M.—State ex rel. Naramore 
v. Hensley, 207 P.2d 529, 53 N.M. 
308. 

Exercise of power 

Discretionary power may not be re¬ 
peatedly exercised without good and 
sufficient cause. 

Ill.—People ex rel. Castle v. Daniels, 
132 N.E.2d 507, 8 I11.2d 43—People 
ex rel. Elliott v. Covelli, 112 N.E.2d 
156, 415 Ill. 79. 

35.10 Mo.—State v. Montgomery, 276 
S.W.2d 166—State ex rel. Dowd v. 
Nangle, 276 S.W.2d 135, 365 Mo. 
134. 

35.15 Mo.—State ex inf. Dalton v. 
Moody, 325 S.W.2d 21—State ex rel. 
Griffin v. Smith, 258 S.W.2d 590, 
363 Mo. 1235—State v. Montgomery, 
276 S.W.2d 166—State ex rel. Dowd 
v. Nangle, 276 SAV.2d 135, 365 Mo. 
134—McKittrick v. Graves, 144 S. 
W.2d 91, 346 Mo. 990. 

Sound discretion 

La.—State v. Kavanaugh, 13 So.2d 
366, 203 La. 1. 

35.20 Mo.—State on Inf. of McKit- I 
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trick v. Graves, 144 S.W.2d 91, 346 

Mo. 990. 

Power of court to deny 

Where a motion for an order of 
nolle prosequi is made, the only 
power to deny the motion would be 
based on failure of the district at¬ 
torney to exercise discretion. 

U.S.—U. S. v. Brokaw, D.C.I11., 60 F. 

Supp. 100. 

Matters considered 

(1) Court must determine issues 
solely in accordance with the discre¬ 
tion of the district attorney regard¬ 
less of whether the court may believe 
such discretion proper. 

U.S.—U. S. v. Brokaw, supra. 

(2) Since, in cases of tax fraud, 
problem of both assessing the fine 
and of approving dismissal on select¬ 
ed counts is complicated because of 
the overlapping of function of court 
in imposing fines with the power of 
the treasury department to assess 
civil penalties and power of treasury 
department and attorney general to 
compromise civil cases arising under 
internal revenue laws, it is improper 
for a trial judge to approve a conces¬ 
sion on the part of the government as 
to individual under a criminal indict¬ 
ment, which is conditioned on the 
plea or pleas of other defendants or 
individuals. Even though approval 
of a dismissal need not necessarily 
be withheld because dismissal is 
product of an agreement between par¬ 
ties, question will always remain 
whether in exercise of a sound dis¬ 
cretion the trial judge should deter¬ 
mine that the dismissal is compatible 
with the public interest. The trial 
judge may not properly approve a 
dismissal of the entire case against 
any given defendant unless satisfied 
that government lacks sufficient evi¬ 
dence to warrant a prosecution, es¬ 
pecially where matters are before 
court on indictment as distinguished 
from an information. 

U.S.—U. S. v. Doe, D.C.Conn., 101 F. 

Supp. 609, 
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t r y-85.25 and, i n filing a nolle prosequi, he does 
not need sanction or approval, 35 * 30 or consent or 
permission 35 * 35 of the court. When, however, the 
prosecuting officer does not seek to enter a nolle 
prosequi solely on his own responsibility, but by mo¬ 
tion asks the sanction of the court as his justification 
for the manner in which his authority is used, such 
motion seeks the active exercise of the sound judi¬ 
cial discretion of the court; 35 * 40 under such circum¬ 
stances, more than a mere ministerial act is involved, 
a judicial determination is sought, and the court may 
grant or withhold its sanction as the circumstances 
may require. 35 * 45 

The court, in granting permission, will exercise 
its judicial discretion. 36 In most cases the motion 
will be granted readily, 37 and should not be refused 
unless the court has some knowledge that it is based 
on an improper reason or a corrupt motive, 38 or 
unless refusal is necessary in order to give to the 
state time to protect itself from collusion. 39 A mo¬ 
tion to dismiss will not be approved unless the court 
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is satisfied that the administration of justice re¬ 
quires that the prosecution be ended, 40 or if there 
appears to be a clear violation of law. 41 If the case 
appears a clear one for accused, the court will not 
give permission, as he is entitled to a verdict of ac¬ 
quittal; 42 if the case appears against accused, he 
can have no objection to a nolle prosequi. 43 

d. Authority of Court to Direct 

Unless authorized by statute, the court has no power 
to enter a nolle prosequi of its own motion, although 
it may advise such an entry. 

As is explained in subdivision a of this section, at 
common law only the attorney general may enter a 
nolle prosequi, and in the absence of statutory au¬ 
thorization, the court has no power to enter, or to 
direct the prosecuting officer to enter, a nolle prose¬ 
qui, 44 and the court may be expressly prohibited 
by statute from so doing. 45 

On the other hand, where empowered to do so by 
statute, the court may enter a nolle prosequi, 46 or 


35.25 Del.—State v. Dennington, 145 
A.2d 80, 1 Storey 322. 

35.30 U.S.—U. S. v. New York Great 
Atlantic & Pacific Tea Co., D.C. 
Tex., 54 F.Supp. 257. 

35.35 Del.—State v. Dennington, 145 
A.2d 80, 1 Storey 322. 

La.—State v. Kavanaugh, 13 So.2d 
366, 203 La. 1. 

Mo.—State ex rel. Griffin v. Smith, 
258 S.W.2d 590, 363 Mo. 1235. 
35.40 U.S.—U. S. v. Krakowitz, D.C. 

Ohio, 62 F.Supp. 774. 

35.45 U.S.—U. S. v. Krakowitz, su¬ 
pra. 

36. U.S.—U. S. v. Shanahan, D.C. 
Ind., 168 F.Supp. 225—U. S. v. Doe, 
D.C.Conn., 101 F.Supp. 609. 

Ky.—Rader v. Commonwealth, 152 S. 
W.2d 937, 287 Ky. 282—Kidd v. 
Commonwealth, 74 S.W.2d 944, 255 
Ky. 498. 

Okl.—Gonzalis v. Lynch, Cr., 282 P. 
2d 255. 

Vt.—State v. Persons, 96 A.2d 818, 
117 Vt. 550—State v. Deso, 1 A.2d 
710, 110 Vt. 1—State v. Roe, 12 Vt. 
93. 

37. N.J.—State v. Hickling, 45 N.J. 
Law 152. 

38. La.—State v. Moise, 18 So. 943, 
48 La.Ann. 109, 35 L.R.A. 701. 

16 C.J. p 434 note 57. 

39. U.S.—U. S. v. Watson, C.C.N.Y., 
28 F.Cas.No.l6,652, 7 Blatchf. 60. 

40. Ill.—People v. Mortenson, 224 
Ill.App. 221. 

41. Ill.—People v. Newcomer, 120 
N.E. 244, 284 Ill. 315. 

42. Vt.—State v. Deso, 1 A.2d 710, 
110 Vt. 1. 

16 C.J. p 434 note 59. 


43. Vt.—State v. Deso, supra. 

44. U.S.—'U. S. v. Brokaw, D.C.I11., 
60 F.Supp. 100. 

La.—State v. Broussard, 46 So.2d 48, 
217 La. 90. 

Ohio.—State v. Kearns, Com.Pl., 129 
N.E.2d 543. 

Pa.—Commonwealth v. Shields, 89 Pa. 
Super. 266. 

S.C.—Corpus Juris cited in State v. 
Charles, 190 S.E. 466, 468, 183 S.C. 
188. 

16 C.J. p 435 note 60. 

Authority of the court to vacate a 
nolle prosequi see infra § 463. 

Refusal of court, on motion of ac¬ 
cused, to enter a nolle prosequi or 
direct district attorney to do so was 
not error since the district attorney 
has the sound discretion in exercis¬ 
ing the right to enter a nolle prosequi 
without obtaining consent or permis¬ 
sion of court. 

La.—State v. Kavanaugh, 13 So.2d 
366, 203 La. 1. 

In Texas 

(1) The court can dismiss a crim¬ 
inal prosecution at common law only 
on the motion of the prosecuting offi¬ 
cial. The statutes merely vest veto 
power in the courts as to entries of 
nolle prosequi properly before them. 
Tex.—State v. Anderson, 26 S.W.2d 

174, 119 Tex. 110, 69 A.L.R. 233. 

Malley v. State, 69 S.W.2d 765, 
766, 125 Tex.Cr. 625. 

(2) Trial court has inherent right 
to dismiss criminal prosecution inde¬ 
pendent of statute. 

Tex.—Ex parte Barganier, 23 S.W.2d 

365, 113 Tex.Cr. 495, followed in 
Ex parte Williams, Cr., 23 S.W.2d 

366, two cases, Ex parte Barganier, 
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Cr., 23 S.W.2d 366, Ex parte Spur¬ 
rier, 23 S.W.2d 367, Ex parte Samp¬ 
son, Cr., 23 S.W.2d 367, two cases, 
and Ex parte Crawford, Cr., 23 S.W. 
2d 367, two cases. 

45. Ind.—State v. Morrison, 75 N.E. 
968, 165 Ind. 461. 

46. U.S.—Zoll v. Allen, D.C.N.Y., 93 
F.Supp. 95. 

Cal.—People v. Superior Court in and 
for Los Angeles County, 199 P. 840, 
53 C.A. 185. 

Mass.—Commonwealth v. Buck, 188 
N.E. 613, 285 Mass. 41. 

Minn.—State v. Kiewel, 207 N.W. 
646, 166 Minn. 302. 

N.Y.—People v. Willis, 52 N.Y.S. 808, 
23 Misc. 568. 

Okl.—Jones v. Busby, 256 P. 758, 37 
Okl.Cr. 68. 

Or.—Timmins v. Hale, 256 P. 770, 
122 Or. 24. 

16 C.J. p 435 note 60 [d]. 
limited Jurisdiction 
District court has no authority or 
jurisdiction to dismiss prosecution of 
case prior to filing of information by 
county attorney except under condi¬ 
tions provided by statute; and after 
filing by examining magistrate of 
transcript of preliminary hearing 
court Is limited to dismissal of pros¬ 
ecution at any time on motion of the 
county attorney. 

Okl.—State ex rel. PItchford v. Dis¬ 
trict Court of 24th Judicial Dist., 
Cr., 323 P.2d 993. 

Dismissal on merits 
Statutory authority to dismiss 
does not empower a court to dis¬ 
miss on the merits. 

Minn.—State v. Kiewel, 207 N.W. 
646, 166 Minn. 302. 
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the entry may be with the concurrence of the prose¬ 
cuting officer where the statute so directs. 47 Under 
a statute so providing, the court may of its own mo¬ 
tion 47 - 5 or on application of the prosecutor, 47 - 10 and 
in furtherance of justice, 47 * 15 order an action dis¬ 
missed; but a criminal indictment cannot be dis¬ 
missed except by order of the court, 47 * 20 the dis¬ 
missal of the prosecution being a matter of judicial 
discretion, 47 * 25 a judicial function that cannot be 
delegated to the prosecutor. 47 * 30 Under some stat¬ 
utes, the reasons of the dismissal must be set forth 
in the order, when it is made in the interest of jus¬ 
tice. 47 * 35 The court, in the exercise of the power of 
dismissal, is concerned solely with principles of jus¬ 
tice, and not with the guilt or innocence of ac¬ 
cused. 47 * 40 Where sole discretion to dismiss an in¬ 
dictment in the interest of justice is vested in the 
court, even though the prosecutor may join in such 
an application, his consent is not necessary. 47 * 45 
The mere fact that leave of court is required by 
statute for the entry of a nolle prosequi does not 
authorize the court to dismiss an indictment with¬ 
out the consent or over the objections of the prose- 
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cuting official. 48 

When it appears an indictment is being kept open 
for the purpose of vexation or oppression, the court, 
on the application of a vexatiously oppressed ac¬ 
cused, may suggest to the prosecutor that he exercise 
his power to enter a nolle prosequi; 48 * 5 and al¬ 
though the court is without authority to direct the 
entry of a nolle prosequi, nevertheless it may advise 
an entry, which advice it is unusual for the prosecut¬ 
ing officer to disregard; 49 or it may enter the nolle 
prosequi at the instance of the prosecuting officer, 50 
or on the recommendation of the grand jury. 51 

The court may also require or impose an entry of 
a nolle prosequi in certain cases as a condition to 
granting some judgment or order which the state 
seeks, and which the court might otherwise with¬ 
hold. 52 

e. Private Prosecutor 

A private prosecutor may not enter, or compel the 
entry of, a nolle prosequi. 

A private prosecutor may not withdraw a pros¬ 
ecution without the consent of the prosecuting of- 


47. Ky.—Slater v. Commonwealth, 
40 S.W.2d 389, 239 Ky. 620. 

47.5 Cal.—People v. Burke, 301 P.2d 
241, 47 C.2d 45. 

Okl.—Hughes v. James, 190 P.2d 824, 
86 Okl.Cr. 231—Perry v. State, 181 
P.2d 280, 84 Okl.Cr. 211—Adams v. 
State, 209 P. 189, 21 Okl.Cr. 448. 
47.10 Cal.—People v. Burke, 301 P.2d 
241, 47 C.2d 45. 

Okl.—Adams v. State, 209 P. 189, 21 
Okl.Cr. 448. 

47.15 Cal.—People v. Burke, 301 P. 

2d 241, 47 C.2d 45. 

Phrase Interpreted. 

(1) Since the legislature did not 
define the phrase “in furtherance of 
Justice” as used In statute providing 
that court may, either of its own mo¬ 
tion or on county attorney’s applica¬ 
tion, and “in furtherance of justice” 
order an action, information or in¬ 
dictment to be dismissed, it is left for 
the court’s judicial discretion, exer¬ 
cised in view of accused’s constitu¬ 
tional rights and the interests of so¬ 
ciety, to determine what particular 
grounds warrant dismissal of a pend¬ 
ing criminal action. 

Mont.—State ex rel. Anderson v. Gile, 
172 P.2d 583, 119 Mont. 182. 

(2) As ground for dismissal of 
criminal prosecution, “furtherance of 
Justice” requires consideration of 
both accused’s constitutional rights 
and Interest of society as represent¬ 
ed by the people. 

Cal.—People v. Winters, 342 P.2d 538, 
171 C.A.2d, Supp., 876. 

47.20 Old.—Gonzalis v. Lynch, Cr.,, 


282 P.2d 255—Hughes v. James, 190 
P.2d 824, 86 Okl.Cr. 231. 

47.25 Okl.—Gonzalis v. Lynch, Cr., 
282 P.2d 255. 

47.30 Okl.—Hughes v. James, 190 P. 
2d 824, 86 Okl.Cr. 231—Ponder v. 
State, 126 P.2d 287, 74 Okl.Cr. 360 
—Adams v. State, 209 P. 189, 21 
Okl.Cr. 448. 

47.35 Okl.—Hughes v. James, 190 P. 
2d 824, 86 Okl.Cr. 231—Perry v. 
State, 181 P.2d 280, 84 Okl.Cr. 211. 
Mandatory, not directory 

Penal Code provision requiring that 
minute order set forth reasons for 
dismissal of criminal prosecution is 
not merely directory and may not be 
disregarded. 

Cal.—People v. Winters, 342 F.2d 538, 
171 C.A.2d, Supp., 876. 

Sold no technical objection 

Objection that court’s minute dis¬ 
missal order failed to recite reasons 
for dismissal of criminal prosecution 
was no technical objection to the 
proceedings, as term “technical” is 
commonly understood, but related to 
an important rule of procedure pro¬ 
vided by legislature for court’s guid¬ 
ance, and omission to observe rule 
could not be held to be innocuous 
without an invasion of authority of a 
coordinate branch of the government. 
Cal.—People v. Disperati, 105 P. 617, 
11 C.A. 469. 

People v. Winters. 342 P.2d 588, 
171 C.A.2d, Supp., 876. 

47.40 N.T.—People v. Quill, 177 N. 
Y.S.Sd 380, 11 Misc.2d 512. 
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47.45 N.T.—!People v. Quill, 177 N. 
Y.S.2d 380, 11 Misc.2d 512—Silver 
v. Gassman, 171 N.Y.S.2d 314, 12 
Mise.2d 58, affirmed 174 N.Y.S.2d 
277, 6 A.D.2d 604—McDonald v. So- 
bel, 66 JST.Y.S.2d 95, 187 Misc. 728, 
reversed on other grounds 72 N.Y. 
S.2d 4, 272 App.Div. 455, affirmed 
77 N*.E.2d 3, 297 N.Y. 679. 

48. Ky.—Commonwealth v. Huddle¬ 
ston, 141 S.W.2d 867, 283 Ky. 465. 

Pa.—Commonwealth v. Shields, 89 
Pa.Super. 266—Commonwealth v. 
Reed, 65 Pa.Super. 91. 

Commonwealth v. Stowe, 62 

Montg.Co. 19, 55 Pa.Dist. & Co. 221, 
59 York Leg.Rec. 192. 

Tex.—State v. Anderson, 26 S.W.2d 
174, 119 Tex. 110, 69 A.L.R. 233. 

Malley v. State, 69 S.W.2d 765, 
125 Tex.Cr. 625. 

48.5 N.J.—Earl v. Winne, 112 A.2d 
791, 34 N.J.Super. 605. 

49. S.C.—Corpus Juris cited in 

State v. Charles, 190 S.E. 466, 4CS, 
183 S.C. 188. 

16 C.J. p 435 note 62. 

50. S.C.—Corpus Juris cited in 

State v. Charles, 190 S.E. 466, 468, 
183 S.C. 188. 

16 C.J. p 435 note 63. 

51. Ga.—Edwards v. State, 49 S.E. 
674, 121 Ga. 590. 

52. N.J.—State v. Hickllng, 45 N.J. 
Law 152. 

Conditional allowance in general see 
Infra $ 461. 
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ficer; 53 nor may the prosecuting officer be com¬ 
pelled to discontinue the prosecution on the demand 
of a private prosecutor. 54 

§ 458. - Grounds for Allowing 

Various grounds have been adjudged to be sufficient 
or Insufficient to warrant the entry of a nolle prosequi. 

Various grounds have been adjudged to be suffi¬ 
cient to warrant the entry of a nolle prosequi. 55 A 
nolle prosequi may properly be entered in cases 
where the indictment has been lost and a new one is 
necessary, 56 or where the indictment or information 
is defective; 57 in cases where it is desired to pro¬ 
cure the evidence of one of several accused persons, 
jointly indicted, in order to convict the other; 58 in 
order to present another bill and couple the trial 
of accused with that of another charged with a 
separate offense; 59 where there may be a fatal 
variance between the charge and the proof, 59 - 5 and 
accused does not consent to an amendment offered 
to meet the variance; 69 - 10 or in cases where it ap¬ 


pears that the furtherance of justice does not re¬ 
quire continuation of the prosecution, as where no 
evidence can be produced by the state, 60 or where 
the state lacks evidence to warrant a prosecution 60 - 5 
and to result in conviction; 60 - 10 or where the evi¬ 
dence at most raises only a suspicion of guilt, 60 - 15 
and the case is apparently without merit 60 - 20 and 
has been pending for a long time. 61 It is also«prop~_ 
er to grant a nolle prosequi in cases where a mis¬ 
demeanor has been compromised under a statute 
permitting it, 62 or where the construction of a 
statute under which accused is prosecuted discloses 
that he is not subject to its provisions. 62 - 6 j 

The fact that those accused have been put to con¬ 
siderable trouble and expense in the employment of 
counsel, and otherwise looking after their own in¬ 
terests and getting ready for trial, seems to be no 
reason why the prosecution may not terminate the 
proceedings by filing a nolle prosequi. 62 - 10 

A motion for leave to dismiss a grand jury indict¬ 
ment charging an offense possessed with grave con- 


53. U.S.—Virginia v. Dulany, C.C.D. 
C., 28 F.Cas.No.16,959, 1 Cranch C. 
C. 82. 

16 C.J. p 435 note 67. 

54. La.—State v. Frazier, 27 So. 799, 
52 La.Ann. 1305. 

55. Repeal of statute 

Where the statute in question has 
been repealed without a saving 
clause as to pending prosecutions 
and a sentence has not been imposed 
prior to the repeal, a nolle prosequi 
may be allowed. 

Pa.—Commonwealth v. Kittell, 19 
Pa.Dist. Sc Co., 509, 38 Dauph.Co. 
116, 82 Pittsb.Leg.J. 4. 

56. La.—State v. Pierre, 38 La.Ann. 
91. 

57. Ala.—Hardin v. State, 3 So.2d 
93, 241 Ala. 151. 

Ill.—People ex rel. Castle v. Daniels, 
132 N.E.2d 507, 8 I11.2d 43. 

S.C.—State v. Thomas, 55 S.E. 893, 
75 S.C. 477. 

16 C.J. p 435 note 71. 

58. N.Y.—Linsday v. People, 63 N.Y, 
143. 

Allowance as to codefendants gener¬ 
ally see infra § 459. 

59. S.C.—State v. Thomas, 55 S.E. 
893, 75 S.C. 477. 

59.5 Ill.—People ex rel. Castle v. 
Daniels, 132 N.E,2d 507, 8 Ill.2d 
43. 

59.10 Ala.—Ex parte Shirley, 106 
So.2d 671, 39 Ala.App. 634, certio¬ 
rari denied 106 So.2d 674, 268 Ala. 
696—Reeves v. State, 16 So.2d 697, 
81 Ala.App. 226, certiorari denied 
16 So.2d 699, 245 Ala. 237. 

Statute construed 
Under statute providing that if ac¬ 


cused will not consent to amendment 
of indictment, prosecution may be 
dismissed at any time before jury 
“retires" and court may order anoth¬ 
er indictment to be preferred at a 
subsequent time in which case an 
entry of record must be made set¬ 
ting out form of such order, quoted 
phrase means before jury have re¬ 
tired to deliberate and reach a ver¬ 
dict, not before they are dismissed 
and order need not be made in Anal 
form while jury are in the box. 

Ala.—Ex parte Shirley, 106 So.2d 671, 
39 Ala.App. 634, certiorari denied 
106 So.2d 674, 268 Ala. 696. 

60. U.S.—U. S. v. Brooks, D.C. 

Wash., 44 F. 749. 

16 C.J. p 435 note 74. 

60.5 U.S.—U. S. v. Doe, D.C.Conn., 
101 F.Supp. 609. 

60.10 Suppression of evidence 
Where court, on motion to sup¬ 
press evidence obtained by alleged il¬ 
legal search, ordered the suppression 
of such evidence, prosecuting attor¬ 
ney had absolute right in his discre¬ 
tion to enter a nolle prosequi where 
ruling resulted in insufficient admis¬ 
sible evidence on behalf of state to 
rosult in conviction. 

Ill.—People ex rel. Elliott v. Covelli, 
112 N.B.2d 156, 415 Ill. 79. 

60.15 Ga.—Williams y. State, 23 S. 
E. 822, 97 Ga. 398. 

60.20 Ga.—Williams v. State, supra. 
Disoovery of patently false evidence 
Where district attorney in course 
of preparation for trial under indict¬ 
ments charging murder in first and 
second degree discovered that the 
testimony on which indictments 
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were based was completely false, 
district attorney properly moved for 
a dismissal of the indictments and 
secured new indictments for perjury 
and subornation of perjury against 
offending witnesses. 

N.Y.—People v. Santoro, 63 N.Y.S.2d 
615. 

61. Ga.—Williams v. State, 23 S.E. 
822, 97 Ga. 398. 

Purpose of statute requiring entry 
of a nolle prosequi in felony cases 
when three years elapse from date 
of finding an indictment or filing an 
information or affidavit is to enforce 
the right of accused to a speedy 
trial and to prevent the oppression 
of citizens by suspending criminal 
prosecutions over them for an indefi¬ 
nite time, as well as to prevent de¬ 
lays in administration of justice, by 
imposing on judicial tribunals an ob¬ 
ligation of proceeding with reason¬ 
able dispatch in trial of criminal ac¬ 
cusations. 

La.—State v. Theard, 34 So.2d 248, 
212 La. 1022. 
fcapse of time 

(1) Three years. 

La.—State v. Lecompte, 36 So.2d 695, 
214 La. 117. 

(2) Ten years. 

La.—State v. Theard, 34 So.2d 248, 
212 La. 1022. 

62. La.—State v. Frazier, 27 So. 
799, 52 La.Ann. 1305. 

16 C.J. p 435 note 72. 

62.5 N.H.—State v. Frost, 17 A.2d 
441, 91 N.H. 229, 132 A.L.R. 528. 

62.10 U.S.—' U. S. v. New York Great 
Atlantic & Pacific Tea Co., D.C. 
Tex., 54 F.Supp. 25,7. 
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sequences cannot be taken lightly by the court; 62 * 15 
and it has been held that the court cannot act on his 
own extrajudicial belief, without receipt of evi¬ 
dence or hearing, and dismiss the prosecution in 
the interest of justice on its motion. 62 * 20 The bare 
assertion by the prosecution that the motion is made 
in the interests of justice is not sufficient, 62 * 25 nor 
is a recommendation of a dismissal for lack of evi¬ 
dence sufficient, unless the court is given factual in¬ 
formation on which the action is based. 62 * 30 

Where accused is entitled to a verdict, a nolle 
prosequi will not be allowed merely because of a 
variance between the charge against him in the 
indictment and the proof, or because of the insuffi¬ 
ciency of the evidence to show an offense, 63 or be¬ 
cause the indictment incorrectly states facts. 64 Ac¬ 
cused is not entitled to a dismissal merely because 


a similar complaint has been nol prossed, 65 or 
because a former prosecuting attorney on recom¬ 
mendation of the grand jury, agreed to dismiss 
a prosecution; 66 or because he entered a plea of 
guilty on one indictment in consideration of an 
agreement with the prosecutor to dismiss another 
charge, 66 * 5 since such agreements are not bind¬ 
ing. 66 * 10 

§ 459 . -Allowance as to Codefendants 

Where several persons are indicted Jointly, the indict¬ 
ment may be nolled as to one or more and a trial had on 
the merits as to the others. 

It is well settled that, where several persons are 
indicted jointly, a nolle prosequi may be allowed as 
to one or more, and a trial had on the merits as to 
the others. 67 Frequently this has been permitted or 


62.15 U.S.—U. S. v. Shanahan, D.C. 

Ind., 168 F.Supp. 225. 

62.20 Order held void 

Where, in prosecutions for gam¬ 
bling, trial judge revealed that he 
had personally charged chief of po¬ 
lice with discriminatory law enforce¬ 
ment on basis of race, had rejected 
official statement in response to the 
charge, and had, without receipt of 
evidence or a hearing, acted on his 
own extrajudicial belief that there 
was discriminatory enforcement of 
gambling laws, trial judge’s dismiss¬ 
als of the prosecutions “in the inter¬ 
est of justice" were void and tran¬ 
scended bounds of his discretion. 

Cal.—People v. Winters, 342 P.2d 
538, 171 C.A.2d, Supp., 876. 

62.25 TJ.S.—U. S. v. Shanahan, D.C. 
Ind., 168 F.Supp. 225. 

62.30 TJ.S.—U. S. v. Doe, D.C.Conn., 
101 F.Supp. 609. 

Prejudice in other case 

Where court was satisfied by ex¬ 
planation given by United States at¬ 
torney that prejudice would likely he 
worked on government in another 
and far more reaching criminal ac¬ 
tion it was, as a matter of sound 
judicial discretion, incumbent on 
court to grant leave requested by 
government in its motion to dismiss. 
U.S.—U. S. v. Shanahan, D.C.Ind., 
168 F.Supp. 225. 

Recommended procedure 

If government deems it unwise to 
disclose any weaknesses in its case 
before accused has pleaded guilty, 
it can always submit its informa¬ 
tion in writing and request that dis¬ 
closure be sealed at least until ac¬ 
cused’s position has been disclosed 
or sentence has been imposed. For 
development of information needed 
for approving dismissal in criminal 
tax fraud cases, it is not necessary 
to resort to cumbersome procedure 
of a plenary trial. 


U.S.—U. S. v. Doe, D.C.Conn., 101 F. 
Supp. 609. 

63 . u.S.—U. S. v. Shoemaker, C.C. 
Ill., 27 F.Cas.No.16,279, 2 McLean 
114. 

16 C.J. p 436 note 76. 

Nonproductlon. of certain evidence 
will not entitle accused to a dis¬ 
charge where sufficient evidence is 
available, although not identifiable 
at the time of trial. 

La.—State v. Pete, 96 So. 818, 153 
La 943. 

64. Tenn.—State v. Costen, 213 S. 
W. 910, 141 Tenn. 539. 

65. N.H.—State v. Drew, 192 A. 629, 
89 N.H. 54. 

66. Ark.—Dillard v. State, 46 S.W. 
533, 65 Ark. 404. 

66.5 Ky.—Commonwealth v. Smith, 
244 S.W.2d 724. 

Approval of court 

(1) Alleged agreement by one ac¬ 
cused of crime with a county attor¬ 
ney that if accused would plead 
guilty in adjoining county to crime of 
forgery county attorney would dis¬ 
miss prosecution for the same of- 

| fense in his county, was ineffective, 
in absence of approval of court. 

Okl.—Hughes v. James, 190 P.2d 824, 
86 Okl.Cr. 231. 

(2) Where sanction of the court is 
sought, evidence that accused charg¬ 
ed with evading income taxes In dif¬ 
ferent counts of separate indict¬ 
ments had indicated intent to plead 
guilty on securing an extension of 
time and thereafter pleaded guilty to 
one major count and paid taxes, pen¬ 
alty, and interest due, together with 
fact that fraudulent returns prior to 
indictment and thereafter had been 
filed by accused, does not justify a 
nolle prosequi on any other counts of 
indictments. 

U.S.—U. S. v. Krakowitz, D.C.Ohio, 
52 F.Supp. 774. i 


Necessity of writing and entry of or¬ 
der 

An agreement between common¬ 
wealth’s attorney and accused for 
dismissal of Indictment for felony 
on payment of agreed sum as a fine, 
if made, was not a bar to prosecu¬ 
tion, unless a statement in writing, 
signed by commonwealth’s attorney, 
was filed, setting forth reasons for 
dismissal of indictment or entry of 
nolle prosequi, and an order was en¬ 
tered in accordance therewith. 

Ky.—Rader v. Commonwealth, 152 S. 

W.2d 937, 287 Ky. 282. 

66.10 Ky.—Commonwealth v. Smith, 
244 S.W.2d 724. 

Plea to a lesser charge 
An agreement between assistant 
corporation counsel and accused for 
withdrawal of an Information, to 
which a nolle prosequi was entered, 
charging operation of a motor vehi¬ 
cle while intoxicated, In considera¬ 
tion of a plea of guilty to less seri¬ 
ous charge in another information of 
operating a motor vehicle on wrong 
side of street, would not be binding. 
D.C.—District of Columbia v. Buck- 
ley, 128 F.2d 17, 75 U.S.App.D.C. 
301, certiorari denied 68 S.Ct. 57, 
317 U.S. 658, 87 L.Ed. 529. 

67. Ala.—Berness v. State, App., 113 
So.2d 178, certiorari denied 113 So. 
2d 183, 269 Ala. 694—Jones v. State, 
79 So. 161, 16 Al&.App. 477. 

Ark.—Austin v. State, 103 S.W.2d 56, 
193 Ark. 833. 

Kan.—State v. Finch, 280 P. 910, 128 
Kan. 665, 66 A.L.R. 1369. 

Ky.—Cannon v. Commonwealth, 47 S. 

W.2d 1075, 243 Ky. 302. 

Pa.—Corpus Juris cited in Common¬ 
wealth v. Faulknier, 89 Pa. Su¬ 
per. 454, 459—Commonwealth v. 
Shields, 89 Pa.Super. 266. 

Tex.—Henry v. State, 149 S.W.2d 
115, 141 Tex.Cr. 486. 

16 C.J. p 436 note 78—31 C.J. p 757 
note 72. 
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done for the purpose of rendering one of two or 
more persons who have been jointly indicted a 
competent witness against the other or others; 68 
but such person is not entitled to a discharge from 
jail until he has given such testimony, even though 
he is unable to furnish bail. 69 The dismissal of a 
case against a witness indicted for the same offense 
as accused, after he has testified and during the 
trial of accused, is not reversible error, although the 
better practice is to dismiss either before the trial 
or afterward. 70 After the prosecution has been 
dismissed against a codefendant, another codefend¬ 
ant may not complain that the failure to try the 
former without immunity deprives the latter of the 
former’s testimony. 71 

Where a joint offense is not established, the 
prosecution may be compelled to elect as to which 
accused it will proceed against; and the election may 
be by nolle prosequi or voluntary dismissal as to all 
but one. 71 * 6 

Applicability of rule to indictment 
for conspiracy see Conspiracy § 

94 c. 

Effect of entry 

Fact that a nolle prosequi had 
been entered as to accused's coin¬ 
dictee under indictment charging 
murder in second degree did not 
have effect of dismissing charge as 
against accused. 

Ala.—Berness v. State, App., 113 So. 

2d 178, certiorari denied 113 So.2d 
183, 269 Ala. 694. 

Sentence on plea of guilty 
U.S.—:Baldwin v. U. S., D.C.S.C., 141 
F.Supp. 310. 

68. Cal.—People v. Bocchio, 251 P. 

672, 80 C.A. 138. 

N.J.—State v. Graham, 41 N.J.Law 
15, 32 Am.R. 174. 

16 C.J. p 436 note 79. 

Competency of an accused against 
whom a nolle prosequi has been 
entered as witness in behalf of an 
accused jointly indicted see infra 
§ 801. 

Exercise of right not misconduct 

District attorney's exercise of his 
statutory right to request for dis¬ 
missal of prosecution as to one 
jointly indicted with another for 
purpose of using him as witness is 
not misconduct. 

Cal.—People v. Grimn, 219 P.2d 519, 

98 C.A.2d 1. 

69. Tex.—Ex parte Gibson, 62 S.W. 

755, 42 Tex.Cr. 653. 

70. Tex.—Smith v. State, 68 S.W. 

267, 44 Tex.Cr. 53. 

71. Tex.—Saucier v. State, 235 S.W. 

2d 903, 156 Tex.Cr. 301, certiorari 
denied 71 S.Ct. 1016, 341 U.S. 949, 

95 LrJEd. 1372, rehearing denied 72 
S.Ct. 23, 342 U.S. 843, 96 L.Ed. 637 


Distinction where there are several counts . It 
seems, however, that, where several are jointly in¬ 
dicted, and on a plea of guilty a nolle prosequi is 
entered as to some of them on one count, the others 
cannot be subsequently tried and convicted on that 
.count; 72 and, where two are jointly indicted on two 
counts, it is not proper to permit a nolle prosequi as 
to one of them on one count and as to the other 
on the other count. 73 

§ 460. -Allowance as to One of Several 

Indictments or Counts, or as to Part 
of Count 

A nolle prosequi may be allowed as to one or more 
of several Indictments, counts, or divisible parts of a 
count or as to a greater charge embracing In Itself an¬ 
other of lesser degree. 

A nolle prosequi may be allowed as to one of 
two indictments, 74 or as to one or more of the sev¬ 
eral counts of an indictment, or as to part of a 
count or indictment which is divisible, 76 or which 

Md.—Simmons v. State, 167 A. 60, 
165 Md. 155. 

Miss.—Corpus Juris cited In Odom 
v. State, 102 So. 835, 137 Miss. 
746. 

N.J.—State v. Sage, 122 A. 827, 99 
N.J.Law 229. 

N.Y.—Corpus Juris Secundum cited in 

McDonald v. Sobel, 66 N.Y.S.2d 95, 
97, 187 Misc. 728, reversed on oth¬ 
er grounds 72 N.Y.S.2d 4, 272 App. 
Div. 455, affirmed 77 N.E.2d 3, 297 
N.Y. 679. 

N.C.—State v. Brigman, 161 S.E. 727, 
201 N.C. 793. 

Okl.—Middleton v. State, 183 P. 626, 
16 Okl.Cr. 320. 

R.I.—Ex parte McGrane, 130 A. 804, 
47 R.I. 106. 

Tex.—Doupe v. State, 94 S.W.2d 1164, 
130 Tex.Cr. 390. 

Vt.—State v. Bissell, 170 A. 102, 106 
Yt. 80. 

16 C.J. p 436 note 85. 

Statute construed 

(1) Under statute dealing with 
dismissal of an Indictment and stat¬ 
ute relating to duty of the district 
attorney to submit to court & writ¬ 
ten statement recommending accept¬ 
ance of a plea to a crime of lesser 
degree which statement shall be a 
public record, powers and duties con¬ 
ferred on court under each statute are 
separate and have no relation to each 
other, notwithstanding that under 
the first statute the court itself 
must make and file a written state¬ 
ment while under the latter statute, 
the district attorney makes and files 
the statement. Where those accused 
pleaded guilty to certain counts In 
indictment and no lesser plea was 
accepted, and no promise was made 
by the court as to its future action 


—Munoz v. State, 179 S.W.2d 566, 
147 Tex.Cr. 212—Johnson v. State, 
197 S.W. 995, 82 Tex.Cr. 82. 

71.5 Ill.—People v. Tanthorey, 89 N. 
E.2d 403, 404 Ill. 520. 

72. Ala.—Walker v. State, 61 Ala. 
30. 

73. Mo.—State v. Daubert, 42 Mo. 
242. 

16 C.J. p 436 note 83. 

74. Ill.— Corpus Juris quoted in 

People v. Swarkowski, 139 N.E. 34, 
35, 307 Ill. 524. 

N.M.— Corpus Juris quoted in State 
v. Puckett, 50 P.2d 964, 966, 39 N. 

M. 511. 

Pa.—Commonwealth v. Lycett, 19 
Wash.Co. 46. 

16 C.J. p 436 note 84. 

75. U.S.—Corpus Juris cited in U. 

S. v. Rossi, C.C.A.Wash., 39 F.2d 
432, 433. 

Ala.—Johnson v. State, 112 So. 234, 
215 Ala. 643—Davis v. State, 107 
So. 737, 214 Ala. 273. 

Mauldin v. State, 177 So. 309, 28 
Ala.App. 30—Lee v. State, 126 So. 
183, 23 Ala.App. 4 03—Jackson v. 
State, 107 So. 725, 21 Ala.App. 284. 
Cal.—People v. Burke, 301 P.2d 241, 
47 C.2d 45. 

People v. Carter, 253 F.2d 1016, 
116 C.A.2d 533—People v. Karpin- 
ski, 111 P.2d 393, 43 C.A.2d 545. 

People v. Horowitz, 19 P.2d 874, 
131 C.A., Supp., 791. 

Ga.—Carty v. State, 106 S.E. 11, 26 
Ga.App. 11. 

XU. —Corpus Juris quoted in People v. 
Swarkowski, 139 N.E. 34, 35, 307 
Ill. 524—People v. Davidson, 131 

N. E. 640, 298 111. 455. 

Ky.—Cannon v. Commonwealth, 47 S. 
W.2d 1075, 243 Ky. 302. 

li 
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charges an offense which in itself embraces an¬ 
other/ 4 ' 6 without affecting or destroying the charges 
remaining, as long as there remains a charge of an 
offense originally set forth. 77 Such nolle prosequi 
may be entered at any time pending a plea in abate¬ 


ment, 78 demurrer, 78 or motion to quash. 80 

Since a nolle prosequi is not an acquittal, as stated 
supra § 456, the dismissal of one count does not 
operate to acquit accused on another count; 80 - 5 


on the pleas, county court In re¬ 
questing attorney general to submit 
his recommendations in writing was 
acting under § 671 and not under § 
342^a, and those accused were not en¬ 
titled to have the recommendations 
filed with the papers in the case so as 
to become a public record subject to 
inspection. 

N.Y.—People v. Brooklyn Plastering 
Contractors Ass’n, -94 N.Y.S.2d 296, 
196 Misc. 604, affirmed 96 N.Y.S.2d 
647, 276 App.Div. 1029. 

(2) Power of the trial court to 
strike or dismiss increased penalty 
proceeding as to a prior conviction is 
within authority granted by statute 
providing that court may, of its own 
motion or on application of prose¬ 
cuting attorney and in furtherance of 
justice, order an action to be dis¬ 
missed. 

Cal.—People v. Burke, 301 P.2d 241, 
47 C.2d 46. 

Not an amendment 

A nolle prosequi of a count of an 
indictment is not an amendment of 
the indictment and is allowable as 
to a part of a count which is divisi¬ 
ble, or which charges an offense 
which in itself embraces another of¬ 
fense. 

Ala.—Clark v. State, 67 So.2d 376, 
36 Ala.App. 159, reversed on other 
grounds 67 So.2d 384, 257 Ala. 95. 

Held in abeyance 

Application for leave to dismiss 
some out of several counts in cases 
in which accused has pleaded guilty 
to one or more counts is generally 
and very properly held in abeyance 
until the hearing on the sentence. 
U.S.—U. S. v. Doe, D.C.Conn., 101 
F.Supp. 609. 

Charge of prior conviction 

Striking or dismissing a charge of 
prior conviction regardless of wheth¬ 
er it has been admitted or estab¬ 
lished by evidence is not equivalent 
of the determination that accused did 
not in fact suffer conviction and 
does not wipe out such prior con¬ 
victions or prevent them from being 
considered in connection with later 
convictions. 

Cal.—People v. Burke, 301 P.2d 241, 
47 C.2d 45. 

People v. Harris, 304 P.2d 178, 
146 C.A.2d 142. 

76. U.S.—Miller v. U. S. t C.C.A.Cal., 
47 F.2d 120. 

Ala.—Corpus Juris Secundum quoted 

In Clark v. State, 57 So.2d 375, 378, 
36 Ala.App. 159, reversed on other 
grounds 57 So.2d 384, 257 Ala. 95—. 


Hill v. State, 107 So. 789, 21 Ala. 
App. 310. 

Ill.—People v. Herbert, 172 N.E. 740, 
340 Ill. 320— Corpus Juris quoted in 
People v. Swarkowski, 139 N.E. 34, 
35, 307 Ill. 524. 

Mass.—Commonwealth v. Wakelin, 
120 N.E. 209, 230 Mass. 567. 

Miss.— Corpus Juris oitod in Odom 
v. State, 102 So. 836, 137 Miss. 
746. 

N.M.— Corpus Juris quoted in State 
v. Puckett, 50 P.2d 964, 966, 39 
N.M. 511. 

R.I.—Ex parte McGrane, 130 A. 804, 
47 R.I. 106. 

Tex.—Gentry v. State, 152 S.W. 635, 
68 Tex.Cr. 567. 

Wash.—State v. Wilmot, 163 P. 742, 
95 Wash. 326. 

16 C.J. p 436 note 86. 

Capital offense charge may be nolled 

(1) Solicitor, with court’s consent 
before trial, can enter a nolle prose¬ 
qui as to count charging capital of¬ 
fense. 

Ala.—Simmons v. State, 137 So. 43, 
24 Ala.App. 889, certiorari denied 
137 So. 44, 223 Ala. 450. 

(2) Solicitor’s election not to put 
one indicted for murder on trial for 
murder in first degree but for murder 
in the second degree or manslaughter 
was equivalent to taking a nolle pros¬ 
equi on the capital charge. 

N.C.—State v. Dove, 22 S.E.2d 231, 

222 N.C. 162—State v. Wall, 172 
S.E. 216, 205 N.C. 659—State v. 
Gregory, 166 S.E. 387, 203 N.C. 528 
—State v. Spain, 160 S.E. 825, 201 
N.C. 571. 

(3) Statement of solicitor that he 
would not ask for a verdict of first- 
degree burglary, but would only ask 
for a verdict of second-degree bur¬ 
glary on the Indictment, was tanta¬ 
mount to taking a nolle prosequi 
with leave on the capital charge. 
N.C.—State v. Locklear, 38 S.E.2d 162, 

226 N.C. 410. 

(4) However, where there was no 
evidence to support a milder verdict 
and a nolle prosequi was taken as 
to capital charge, there remained 
no charge in the bill of indictment to 
support a verdict of a lesser degree. 
N.C.—State v. Locklear, supra. 

Matters of aggravation 

(1) Matters of aggravation merely 
of a count may be waived. 

Ill.—People v. Rusk, 180 N.E. 863, 
348 Ill. 218—People v. Blumberg, 
145 N.E. 627, 314 Ill. 567—People v. 
Cohen, 138 N.E. 294, 307 Ill. 87. 

16 C.J. p 436 note 86 [c], 
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(2) In prosecution for robbery by 
assault the court properly permitted 
the state to dismiss and abandon the 
allegation relative to the use of a 
gun. 

Tex.—Wigging ton v. State, 223 S.W. 
2d 232, 153 Tex.Cr. 574. 

(3) Permitting state’s attorney to 
dismiss from the indictment the alle¬ 
gation of murder with malice afore¬ 
thought in order that cause could bf» 
tried without necessity of special 
venire and with dismissal not to af¬ 
fect the indictment with reference 
to murder without malice was not 
error. 

Tex.—Watson v. State, 197 S.W.2d 
1018, 149 Tex.Cr. 643. 

(4) However, attempted waiver or 
abandonment by district attorney of 
part of indictment In so far as it 
stated that firearms were used by 
accused in commission of alleged of¬ 
fense was ineffective, in absence of 
separate order reflecting trial court’s 
consent to the waiver or a recital 
in the judgment that such consent 
was given. 

Tex.—Woods v. State, 211 S.W.2d 210, 
152 Tex.Cr. 131—Ex parte Traxler, 
184 S.W.2d 286, 147 Tex.Cr. 661. 

77. U.S.—!Miller v. U. S., C.C.A.Cal., 
47 F.2d 120. 

Mass.—Commonwealth v. Wakelin, 
120 N.E. 209, 230 Mass. 567. 

9 C.J. p 1056 notes 18-22. 

If offense charged is Indivisible or 
the grade is fixed absolutely by stat¬ 
ute, nolling of the felony leaves no 
Indictment on which the prosecution 
may proceed. 

Miss.—Odom v. State, 102 So. 835, 
137 Miss. 746. 

78. Me.—State v. Kopelow, 138 A. 
625, 126 Me. 384—State v. Smith, 
67 Me. 328. 

79. Me.—State v. Kopelow, 138 A. 
625, 126 Me. 384. 

16 C.J. p 437 note 88. 

80. Mass.—Commonwealth v. An¬ 
drews, 132 Mass. 263. 

16 C.J. p 437 note 89. 

Duplicity 

When accused in apt time moves 
to quash warrant on ground of du¬ 
plicity, solicitor may take a nol pros 
as to all of the charges except one 
and then proceed to trial on one of 
the charges. 

N.C.—State v. Williamson, 108 S.E.2d 
443, 260 N.C. 204. 

80.5 Cal.—People v. Kearney, 126 
F.2d G12, 20 C.2d 435. 

People v. Carothers, 175 P.2d 30, 
77 C.A.2d 252. 
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and failure of the prosecutor to discuss account, in 
his argument to the jury, does not constitute an 
abandonment or dismissal of that count. 80 * 10 

Vacation of a nolle prosequi as to one or more 
of several indictments, counts, or parts of a count is 
considered infra § 463. 

After verdict . After a general verdict of guilty, 
the prosecuting officer, without the consent of ac¬ 
cused, 81 may enter a nolle prosequi as to one or 
more of several counts in the indictment and move 
for sentence on the remainder, 82 although accused 
has made a motion in arrest of judgment. 83 He 
may do the same after verdict as to any count as 
to which the jury have failed to respond, 84 or as to 
which they state that they cannot agree, 85 or on 
which by implication they acquit the prisoner; 86 
but where an indictment charges a single offense 
in several counts as committed in different ways, 
inconsistent with each other, it is a mistrial to al¬ 
low the jury to return a verdict of guilty on each 
count; and, if such a verdict is rendered, the gov¬ 
ernment is not entitled to enter a nolle prosequi as to 
all the counts but one, and to retain the verdict 
as to that count. 87 

§ 461. - Conditional Allowance 

Until the condition has been performed, accused Is 
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not entitled to the benefit of a nolle prosequi entered 
on condition. 

Where a nolle prosequi is entered on condition ac¬ 
cused cannot lawfully claim the benefit thereof until 
the condition has been performed. 88 Thus, he 
cannot claim the benefit of a nolle prosequi con¬ 
ditioned on his payment of costs until he has paid 
them in full. 89 However, in the absence of any 
express statement in the record to the contrary, 
it will be presumed that the condition precedent was 
performed. 90 

§ 462. -Allowance as Preliminary to Fil¬ 

ing Indictment in Court of Concur¬ 
rent Jurisdiction 

Where a court has Jurisdiction, a nolle prosequi may 
be entered for the purpose of filing In a court of con¬ 
current Jurisdiction a new Indictment or Information 
charging the same crime, but there is authority to the 
contrary. 

Except as it may be affected by statute, the ma¬ 
jority rule is that the district attorney, having 
brought and later nolle prossed a criminal charge in 
one court, may thereafter prosecute the same ac¬ 
cused on the same charge in another court of con¬ 
current jurisdiction without the consent 90 - 50 or 
knowledge 90 - 55 of accused, and without disclosing 
any reason for so doing. 90 - 60 The rule, that in cases 


80.10 Cal.—People v. Adams, 340 P. 
2d 677, 171 C.A.2d 483. 

81. Me.—State v. Kopelow, 138 A. 
625, 126 Me. 384—State v. Smith, 
67 Me. 328. 

Consent of accused see supra § 457 
b, c. 

Where accused guilty on all counts 
After a verdict of guilty on all 
counts and a motion by accused for 
a new trial, a nolle prosequi may be 
entered without consent of accused. 
Ill.—People v. Williams, 141 N.E. 296, 
309 Ill. 492—People v. Brown, 112 
N.E. 462, 273 Ill. 169, Ann.Cas. 
1918D, 772. 

82. Del.—State v. Hatton, 129 A.2d 
414, 11 Terry 281—State v. Valent, 
138 A. 640, 3 W.W.Harr. 399, re¬ 
versed on other grounds Valent v. 
State, 138 A. C43, 3 W.W.Harr. 
407. 

16 C.J. p 437 note 91—9 C.J. p 1056 
notes 18-21. 

83. Mo.—State v, Kopelow, 138 A, 
625, 126 Me. 384. 

16 C.J. p 437 note 92. 

84. Iowa.—State v. McPherson, 9 
Iowa 53. 

16 C.J. p 437 note 93. 

86. Mass.—Commonwealth v. Sted- 
man, 12 Mete. 444. 

16 C.J. p 437 note 94, 


86. Mass.—Jennings v. Common¬ 
wealth, 105 Mass. 586. 

87. Mass.—Commonwealth v. Fitch¬ 
burg It. Co., 120 Mass. 372. 

88. Md.—State v. Morgan, 33 Md. 
44. 

Pa.—Commonwealth v. Shields, ,89 
Pa.Super. 266. 

Tenn.—State ex rel. Hobbs v. Mur¬ 
rell, 93 S.W.2d 628, 170 Tenn. 152. 
Motion properly granted 
Where the court, because of serious 
doubt as to accused's guilt, had di¬ 
rected that if he would Join the arm¬ 
ed forces and establish a good rec¬ 
ord the court would on his return 
entertain a motion for withdrawal of 
the guilty plea and for dismissal of 
the indictment, and accused had es¬ 
tablished such record and had been 
honorably discharged as a disabled 
veteran, motion of accused was 
granted. 

3ST.Y.—People v. Romano, 55 N.Y.S.2d 
605. 

89. Pa.—Commonwealth v. Can- 
narozzi, 9 Pa.Dist. & Co.2d 149, 40 
Erie Co. 6. 

Tenn.—State ex rel. Hobbs v. Murrell, 
93 S.W.2d 628, 170 Tenn. 152. 

16 C.J. P 437 note 98. 

Motion to dismiss, hied by prose¬ 
cuting attorney and not joined in by 
accused, and conditioned on payment 
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of costs by accused, was not a nolle 
prosequi. 

Fla.—Wilson v. Renfroe, 91 So.2d 
857. 

Judgment held inconsistent 

Where nolle prosequi was entered 
with stipulation that accused would 
pay costs, Judgment sentencing ac¬ 
cused to hard labor for failure to 
pay costs, was void, since assess¬ 
ment of costs was inconsistent with 
dismissal or nolle prosequi. 

Ala.—Melton v. State, 1 So.2d 920, 30 
Ala.App. 136. 

90. Md.—State v. Morgan, 33 Md. 
44. 

90.50 Del.—State v. Dennington, 145 
A.2d 80, 1 Storey 322. 

Miss.—Chandler v. State, 106 So. 
265, 140 Miss. 524—Rodgers v. 
State, 58 So. 536, 101 Miss. 847. 

90.55 Miss.—Chandler v. State, 106 
So. 265, 140 Miss. 624—Rodgers v. 
State, 58 So. 536, 101 Miss. 847. 

90.60 Harassment 
If rule Is used by attorney general 
to cause great harassment of man 
by taking him back and forth between 
two courts, courts would not be pow¬ 
erless to put a stop to such harass¬ 
ment. 

Del.—State v. Dennington, 145 A,2d 
80, 1 Storey 322. 
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of concurrent jurisdiction the court first acquiring 
jurisdiction will retain it to the end to the exclusion 
of other tribunals, as stated supra § 111, is not to be 
given unyielding effect in all cases and it does not 
apply where the jurisdiction of the first court has 
come to an end in any legal way, 90 - 65 such as by 
nolle prosequi. 90 - 70 

The minority rule is that the state cannot, after 
filing an indictment or information in a court having 
jurisdiction, enter a nolle prosequi and file an in¬ 
dictment or information charging the same crime 
in another court having concurrent jurisdiction. 91 
Furthermore, it has been held that a statute, pro¬ 
viding that jurisdiction of a criminal case of which 
two or more courts had concurrent jurisdiction 
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should vest in a court where the prosecution was 
begun, is only declaratory of a well defined and firm¬ 
ly established legal doctrine recognized in the comity 
of courts and necessary for the orderly administra¬ 
tion of justice. 92 

§ 463 . - Entry on Record and Setting 

Aside 

Ordinarily, a nolle prosequi must be entered of record. 
The authorities differ somewhat as to whether a nolle 
prosequi may be set aside and the cause reinstated. 

In order that a prosecution may be effectually 
withdrawn by a nolle prosequi, so as to prevent 
retraction and subsequent prosecution on the charge, 
the withdrawal must be entered on the record, 93 but 


90.65 Kan.—State ex rel. Mitchell v. 
Court of Coffeyville, 256 P. 804, 123 
Kan. 774—Foley v. Ham, 169 P. 
183, 102 Kan. 66. 

Miss.—Bass v. State, 131 So. 830, 159 
Miss. 132—Chandler v. State, 106 
So. 265, 140 Miss. 524. 

Tex.—Epps v. State, 94 S.W.2d 441, 
130 Tex.Cr. 398—Preston v. State, 
6 S.W.2d 757, 109 Tex.Cr. 610. 

Vt.—State v. Persons, 96 A.2d 818, 
117 Vt. 556—State v. Van Hess, 199 
A. 759, 109 Vt. 392, 117 A.L.R. 415. 

Buie Is Intended to prevent con¬ 
fusion and conflicts in jurisdiction 
and to prevent a person from being 
twice tried for the same offense, but 
no accused has a vested right to be 
tried in any particular court of con¬ 
current jurisdiction; and when one 
court of concurrent jurisdiction vol¬ 
untarily relinquishes it by a nolle 
prosequi or dismissal of the case, 
there can be no legal or logical rea¬ 
son for preventing the other court 
from proceeding. 

Miss.—Rodgers v. State, 58 So. 536, 
101 Miss. 847. 

Practice condemned 

(1) While the practice of initiat¬ 
ing a criminal action in one court 
having jurisdiction, and dismissing 
it, and thereafter bringing action in 
another court of concurrent jurisdic¬ 
tion for the same crime is strongly 
condemned, yet there may be cases 
where the lack of evidence, or de¬ 
fect in the complaint, or other simi¬ 
lar causes, would influence the pros¬ 
ecution to dismiss a criminal case; 
such dismissal would not be a bar to 
other prosecution before another 
court. 

Alaska.—U. S. v. Jones, 7 Alaska 378. 

(2) If prosecutor's motive for nol- 
prossing complaint in justice court 
and reinitiating action in county 
court was not to place accused on 
trial before jury under less favorable 
circumstances than in justice court, 
where jury would be empowered to 
determine both law and facts, he 


could not be permitted to proceed 
with prosecution in county court. 
Colo.—Van Gundy v. O'Kane, 351 P. 
2d 282. 

90.70 N.C.—State v. Clayton, 111 S. 

E.2d 299, 251 N.C. 261. 

Several Indictments for same offense 
An indictment may be returned to 
superior court charging accused with 
same offense covered by accusation 
pending in city court, and vice versa; 
and trial and conviction or acquittal 
on indictment bars the subsequent 
trial on accusation, and in either 
case state has right to nolle prose¬ 
qui or abandon indictment or accu¬ 
sation. 

Ga.—Pope v. State, 89 S.E.2d 530, 92 
Ga.App. 661—Hurst v. State, 76 
S.E. 78, 11 Ga.App. 754. 

Grant of motion held proper 
Where, after the supreme court 
had set aside conviction for petit lar¬ 
ceny entered in municipal court, 
state's attorney moved to enter nolle 
prosequi in municipal court on same 
day county clerk issued warrant 
charging accused with grand larceny, 
granting of motion before trial in 
county court began was proper ex¬ 
ercise of municipal court’s discre¬ 
tion. 

Vt.—State v. Persons, 96 A.2d 818, 
117 Vt. 556. 

91. La.—State v. Milano, 71 So. 131, 
138 La. 989. 

16 C.J. p 437 note 1. 

Nolling Tby state of accused's ap¬ 
peal from a conviction bars a new 
prosecution by the state in a court 
of concurrent jurisdiction for the 
same offense. 

Md.—Friend v. State, 2 A.2d 430, 175 
Md. 352. 

92. Iowa.—Ex parte Baldwin, 59 N. 
W. 428, 69 Iowa 502. 

Doing indirectly what cannot he done 
directly 

By the terms of statute, concur¬ 
rent jurisdiction is vested in the 
circuit courts of both counties, and i 
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the one first attaching becomes ex¬ 
clusive. The trial may not, on the 
application of the state, be trans¬ 
ferred to any other county, because 
this is not permissible by law, and 
is simply an attempt to do by indi¬ 
rection what cannot be done di¬ 
rectly. 

Miss.—Coleman v. State, 25 So. 937, 
83 Miss. 290, 64 L.R.A. 807, 1 Ann. 
Cas. 406. 

93. Ala.— Corpus Juris Secundum 
cited In Corbett v. State, 91 So.2d 
509, 265 Ala. 394. 

Ky.— Corpus Juris cited in Clagg v. 
Commonwealth, 281 S.W. 508, 510, 
213 Ky. 524. 

La.—State v. Dolberger, 96 So. 41, 
153 La. 486. 

Mo.—State v. Lopez, 19 Mo. 254. 

N.C.—State v. Moody, 69 N.C. 529. 

16 C.J. p 437 note 3. 

Public statement 

Statute requiring public statement 
when motion is made for nolle prose¬ 
qui Is mandatory, and district attor¬ 
neys are bound thereby. 

Colo.—Van Gundy v. O’Kane, 351 P. 
2d 282. 

Entry on indictment 

Where the form of entry Is not 
prescribed by law, it Is sufficient if 
entry is made on indictment and 
signed by attorney general or if en¬ 
try is made by clerk in open court at 
direction of attorney general. 

R.I.—Ex parte McGrane, 130 A. 804, 
47 R.I. 106. 

Memorandum on calendar of court 
of a dismissal of a criminal prose¬ 
cution by the court is not an entry 
on the record so as to prevent pro¬ 
ceeding with the case. 

Iowa.—State v. Manley, 19 N.W. 211, 
63 Iowa 344. 

Oral statement by judge that he 
would dismiss prosecution and that 
he would have clerk enter order was 
not dismissal. 

Okl.—Jones v. Busby, 256 P. 758, 37 
Okl.Cr. 68. 
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the entry of such an order is a mere ministerial, 
and not a judicial act. 93 * 5 On agreement not to 
prosecute accused if he gives evidence against his 
accomplices in guilt, the practice is for the court 
to nolle prosequi by incorporating in the record 
the reasons therefor. 93 * 19 Under some statutes, 
a judge dismissing criminal charges without trial, 
on his own motion, must record his reasons so that 
all may know why the power is exercised; 93 - 15 and 
such written statement is essential to valid ac¬ 
tion. 93 * 20 

If the minute order incorrectly or insufficiently 
states the action of the court, the court has the power 
to amend it, to conform to the order actually 
made; 93 * 25 and, if the prosecutor is of the opinion 
that such order is not in accordance with the inten¬ 
tion of the court, he should take it to the court 
for correction. 93 - 30 Thus, it has been held that, 
since a dismissal order as signed by the court con- 
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stitutes an effective dismissal against those accused, 
an insertion of a pencil notation by the prosecutor 
limiting dismissal to one accused is improper, unau¬ 
thorized, and ineffective. 93 * 35 

Setting aside and reinstatement . As explained in 
§ 254 supra, a nolle prosequi, entered with leave of 
court before the jury are impaneled in the case, is 
not a bar to a subsequent prosecution for the same 
offense on a new indictment or information; and 
some cases hold that the nolle prosequi may be 
recalled and that accused may be tried on the same 
indictment or information; 94 but before it can be 
retracted, set aside, canceled, or struck off and the 
bill of indictment revived for further process, the 
permission or assent of the court must be had and 
obtained, 94 - 5 and such cancellation or retraction must 
be dully entered. 94 * 10 

According to other authorities, however, the entry 
of an unconditional 94 * 15 nolle prosequi, 95 not on the 


Order held not erroneous 

(1) Denial. 

Miss.—Shipp v. State, 61 So.2d 829, 
215 Miss. 541. 

(2) Grant. * 

Pa.—Commonwealth v. Lycett, Quar. 

Sess., 19 Wash.Co. 46. 

93.5 Prompted by custom 

Entry of an order allowing mo¬ 
tion to nolle prosequi an indictment 
is at most a ministerial act prompt¬ 
ed by custom of making such mo¬ 
tions in the court, since no law re¬ 
quires that such motions be made 
or that court allow or disallow 
them. 

TJ.S.—U. S. v. Brokaw, D.C.I11., 60 F. 
Supp. 100. 

93.10 Fla.—Ingram v. Prescott, 149 
So. 369, 111 Fla. 320. 

93.15 Cal.—People v. Winters, 342 
P.2d 538, 171 C.A.2d Supp. 876. 
Wash.—City of Seattle v. Mathew- 
son, 78 P.2d 168, 194 Wash. 350. 
Purposeful restraint 

Such public declaration Is a pur¬ 
poseful restraint, lest magistral dis¬ 
cretion sweep away the government 
of laws. 

Cal.—People v. Winters, 342 P.2d 538 
171 C.A.2d Supp. 876. 

Discretion held abused 
It was an abuse of discretion for 
municipal judge, without a hearing, 
to hold that there had been delib¬ 
erate or Intentional unequal enforce¬ 
ment of gambling laws, and to dis¬ 
miss information in the interest of 
justice. 

Cal.—People v. Winters, supra. 

93.20 N.Y.—McDonald v. Sob el, 72 
N.Y.S.2d 4, 272 App.Div. 455, af¬ 
firmed 77 N.E.2d 3, 297 N.Y. 679. 
Order held Invalid 

On dismissal of criminal action In 


district court, reasons must be set 
forth in order which must be entered 
on minutes. 

Okl.—Jones v. Busby, 256 P. 758, 37 
Okl.Cr. 68. 

Order held not in compliance with 
statute 

N.Y.—People ex rel. DeVasto v. Dil¬ 
lon, 102 N.Y.S.2d 818, 278 App.Div. 
674. 

93.25 Subsequent Inclusion 

Inclusion of any or all of munici¬ 
pal court’s reported statements will 
not infuse validity into an invalid 
order which exceeds discretion con¬ 
fided in municipal court. 

Cal.—People v. Winters, 342 P.2d 
538, 171 C.A.2d Supp. 876. 

93.30 Okl.—Perry v. State, 181 P.2d 
280, 84 Okl.Cr. 211. 

93.35 Okl.—Perry v. State, supra. 
94. Pa.—Commonwealth v. Mc¬ 
Laughlin, 142 A. 213, 293 Pa. 218. 

Commonwealth ex rel. Cuniff v. 
Cavell, 137 A.2d 846, 185 Pa.Super. 
128. 

Commonwealth v. Gilbert, 87 Fa. 
Dlst. & Co. 582, 70 Montg.Co. 297. 

16 C.J. p 438 note 5. 

At common law, a nolle prosequi 
could be retracted at any time. 

Ga.—Price v. Cobb, 3 S.E.2d 131, 60 
Ga.App. 59. 

Pa.—Commonwealth v. McLaughlin, 
142 A. 213, 293 Pa. 218. 

94.5 Pa.—Commonwealth ex rel. 
Thor v, Ashe, 11 A.2d 173, 138 Pa. 
Super. 222. 

94.10 Failure to enter 

Sentence of accused who pleaded 
guilty to charge of automobile theft 
was invalid, where nolle prosequi 
had theretofore been entered with 
leave to strike it off, and no steps 
had been taken to strike oft the nolle 
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prosequi and reinstate the indict¬ 
ment. 

Pa.—Commonwealth ex rel. Thor v. 
Ashe, supra. 

94.15 Fla.—State ex rel. Jones v. 

Newell, App., 117 So.2d 752. 

Ill.—People v. Bryant, 100 N.E.2d 
598, 409 Ill. 467—People v. Watson, 
68 N.E.2d 265, 394 Ill. 177, certio¬ 
rari denied Watson v. People of 
State of Illinois, 67 S.Ct. 130, 329 
U.S. 769, 91 L.Ed. 662. 

Mo.—State v. Montgomery, 276 S.W. 
2d 166. 

95. Iowa.—State v. Veterans of For¬ 
eign Wars, Post 1866, 274 N.W. 916, 
223 Iowa 1146, 112 A.L.R. 386. 
Ohio.—Corpus Juris Secundum cited 
in In re Golib, 130 N.E.2d 855, 856, 
99 Ohio App. 88. 

WIs.—Woodworth v. Mills, 20 N.W. 

728, 61 Wis. 44, 50 Am.R. 135. 

16 C.J. p 438 note 6. 

Filing away, and reinstatement of, 
indictment see Indictments and In¬ 
formations § 30. 

Court rule not applicable 
Court rule providing that period of 
time provided for doing of any act 
or taking of any proceeding under 
court rules is not affected or limited 
by expiration of term of court dur¬ 
ing such period, and that expiration 
of term of court shall in no way af¬ 
fect power of court to do any act or 
take any proceeding which it is other¬ 
wise authorized to do or take in any 
case pending before the court, was 
not applicable to motion by prosecu¬ 
tor to have robbery prosecution, 
which had been nolle prossed, rein¬ 
stated subsequent to term at which 
nolle prosequi was entered. 

Mo.—State v. Montgomery, 276 S.W, 
2d 166. 
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ground that the indictment or information is in¬ 
sufficient on its face, is an end to the prosecution 
of that indictment or information, and such nolle 
prosequi cannot afterward be vacated, and further 
proceedings had in that case, unless it is vacated 
at the same term at which it is entered, it being held 
in some cases that, by leave of the court, a nolle 
prosequi may be set aside after its entry, so as to 
reinstate proceedings on the indictment, if no preju¬ 
dice to accused results; 96 or unless it was entered 
by mistake. 97 It has been held that the court has 
power during the course of a trial to vacate a 
nolle prosequi entered as to a count that was fully 
supported by the evidence, 98 and may set aside at a 
subsequent term a nolle prosequi fraudulently en¬ 
tered. 99 

1 By becoming a fugitive from justice accused 
waives his right to object to the reinstatement of 
the cause after the entry of a nolle prosequi. 1 

§ 464. Discontinuance 

A criminal prosecution may be discontinued, resulting 
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In the termination of the proceeding. The authorities 
differ as to what acts or omissions constitute a discon¬ 
tinuance. 

Library References 

Criminal Law ^^303. 

A criminal prosecution, as well as a civil suit, 
may be discontinued by the act of the state, of the 
court, or of the attorney who prosecutes in behalf 
of the state. 2 A discontinuance is a gap or chasm 
in the proceeding after the suit is pending. 3 Its ef¬ 
fect is to end the proceeding, and in the absence of 
a waiver, no process or act affecting accused can 
subsequently be based on it; 4 but, where the court 
merely dismisses the complaint, and not the action, 
with leave to the prosecution to amend, all the 
proceedings had thereafter are not void. 4 * 6 Where 
the prosecuting attorney files a motion to dismiss, 
which is not intended as a nolle prosequi, the court 
functions well within its discretion to inform itself 
adequately on the subject before committing itself 
to the entry of an order of dismissal. 4 * 10 A motion 
for dismissal will be denied when it is premature, 4 * 16 
or is based on insufficient grounds. 4 * 20 


Custody after nolle prosequi 
Ala.—Willingham v. State, 14 Ala. 
539. 

16 C.J. p 488 note 6 [b]. 

96. U.S.—U. S. v. Rossi, C.C.A.Wash., 
39 F.2d 432. 

Ill.—People v. Watson, 68 N.E.2d 
265, 394 Ill. 177, certiorari denied 
Watson v. People of State of Illi¬ 
nois, 67 S.Ct. 130, 329 U.S. 769, 91 
L.Ed. 662. 

Mo.—State v. Lonon, 56 S.W.2d 378, 
881 Mol 591. 

16 C.J. p 438 note 7. 

97. U.S.—Corpus Juris cited In Ex 
parte Altman, D.C.Cal., 84 F.Supp. 
106, 109. 

Cal.—People v. Curtis, 45 P. 180, 
113 C. 68. 

Tenn.—State v. Phelan, 9 Baxt. 241. 

98. Ill.—People v. Caponetto, 194 N. 
E. 231, 359 Ill. 41. 

90. Ga.—Wing v. State, 120 S.E. 437, 
31 Ga.App. 155. 

1. Ind.—Southerland v. State, 96 N. 
E. 583, 176 Ind. 493. 

2. Ala.—Ex parte Hall, 47 Ala. 675. 
16 C.J. p 438 note 11. 

Abatement of prosecution by death 
of accused see supra § 165. 
Discontinuance in civil cases see Dis¬ 
missal and Nonsuit § 2. 

Dismissal 

Where prosecuting attorney did 
not, prior to date limiting time in 
which he might file an amended in¬ 
formation after demurrer to original 
information had been sustained, se¬ 
cure an order extending time in which 
to file the amended information, ju¬ 
risdiction of trial court over sub¬ 


ject matter of the action was termi¬ 
nated and proper procedure was to 
have dismissed the action. 

Idaho.—State v. Burwell, 181 P.2d 
197, 67 Idaho 373. 

Inherent power of court 

Power of the courts to dismiss a 
case because of failure to prosecute 
with due diligence is inherent and 
exists independent of any statute or 
rule of court. 

Kan.—City of Wichita v. Houchens, 
335 F.2d 1117, 184 Kan. 297. 

Joint offense; election 
Where a joint offense alleged in 
indictment is not established, prose¬ 
cution may be compelled to elect as 
to which defendant it will proceed 
against, and election may be by vol¬ 
untary dismissal as to all but one of 
them and indictment will stand as if 
it had been a separate one. 

Ill.—People v. Tanthorey, 89 N.E.2d 
403, 404 Ill. 520. 

3. Ala.—Collins v. State, 118 So. 265, 
218 Ala. 250. 

Howard v. State, 194 So. 853, 29 
Ala.App. 199, certiorari denied 194 
So. 857, 239 Ala. 274. 

16 C.J. p 438 note 12. 

4. Ala.—Ex parte Stearnes, 16 So. 
122, 104 Ala. 93. 

16 C.J, p 438 note 13. 

Discontinuance as bar to subsequent 
prosecution see supra §§ 2 53-257. 
Mandamus to compel reinstatement 
see Mandamus § 90. 

4.5 Cal.—People v. Mosely, 299 P.2d 
745, 142 C.A.2d Supp. 871. 

4.10 Fla.—Wilson v. Renfroe, 91 So. 
2d 857. 


Inability to produce foreign wit¬ 
nesses * 

Matter of dismissing or abating 
criminal proceedings on ground that, 
due to circumstances beyond their 
control, defendants were unable to 
produce foreign witnesses or their 
depositions was entirely within con¬ 
trol of trial judge, and court of ap¬ 
peals had no power to control his 
action with respect to the setting of 
the case for trial. 

U.S.-—Petition of Powell, C.A.Cal„ 
260 F.2d 159. 

4.15 U.S.—'U. S. v. R. P. Oldham, 
D.C.Cal., 152 F.Supp. 818. 

4.20 Pa.—Commonwealth v. Pom- 
rinke, 85 Pa.Dist. & Co. 388, 2 
Bucks Co. 327. 

Missing notes 

Fact that notes were missing, so 
that motion of accused for an order 
requiring that he be furnished with 
a certified copy of transcript of 
proceedings at arraignment and sen¬ 
tence at his own expense, could not 
be granted, did not entitle him to be 
summarily discharged. 

U.S.—Eddy v. U. S., C.A.Cal. f 256 F.2d 
78. 

Payment of appeal oosts 
In prosecution for fraudulently 
and knowingly concealing and facili¬ 
tating transportation of cattle know¬ 
ing they had been imported into 
United States without making an 
entry thereof, court did not err in 
refusing to abate trial until govern¬ 
ment paid court costs expended by 
accused on his former successful 
appeal, when such costs were not 
taxable against United States* 
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Where the trial judge enters an order abating 
a criminal proceeding without authority and his ac¬ 
tion constitutes an abuse of discretion, the order 
may be vacated. 4 - 26 

What constitutes discontinuance. In some juris¬ 
dictions a discontinuance may result from unex¬ 
plained delay in taking further steps in the case, 
from failure to take necessary steps, 6 or from the 
continuance of the case by the clerk beyond the pe¬ 
riod allowed by statute. 6 

In other jurisdictions it is not sufficient that some 
ministerial officer has omitted to do something 
which it was his duty to perform, but it must be the 
act of the prosecuting officer, indicating his inten¬ 
tion to abandon the prosecution of the case, 7 such 
as failure of the prosecutor to appear, 8 or failure 
to have the case acted on by the grand jury or 
to hold accused for action by a future grand jury, 9 
or the act of the state, such as abolishing the county 
to which the venue has been changed. 10 

In accordance with the latter rule, criminal prose¬ 
cution is not discontinued because of inaction with 
respect to it by the court 10 - 6 or by the prosecuting 
officer. 10 - 10 A discontinuance does not arise from 
the negligence of a judge or court in the issuance 
of a warrant, 11 or from the failure of the sheriff 


CRIMINAL LAW §§ 464-465 

to execute process, 12 The mere omission of minis¬ 
terial duty on the part of the clerk in respect of 
issuing process 13 or docketing the cause 14 does not 
amount to a discontinuance. Furthermore, a dis¬ 
continuance does not result from the passing of a 
term without entering an order continuing a case 
on the docket; 16 from the failure of the judge to 
appear or to dispose of the case; 16 from the failure 
to proceed therein while it is pending in another 
court; 17 from the omission to continue it after ver¬ 
dict, 18 or a mistrial; 19 from the failure to file an 
information at the term at which leave is given to 
file it; 20 or from the discharge of accused from his 
recognizance, where an indictment is pending and 
the case is continued. 21 

Entry. It is not necessary to enter a formal dis¬ 
continuance as to those on whom process is not 
served. 22 However, the taking of judgment against 
those served discontinues as to the others. 23 

§ 465. - Waiver 

A discontinuance may be waived by accused. 

A discontinuance may be waived by accused. 24 It 
may be waived by appearance or continued appear¬ 
ance of accused, 26 or by his procurement of a con¬ 
tinuance, 26 or by proceeding with the trial without 
objection, 27 


U.S.—Babb v. U. S., C.A.Tex., 252 F. 
2d 702, certiorari denied 78 S.Ct. 
1137, 356 U.S. 974, 2 L.Ed.2d 1147. 
4.25 Wash.—State v. Petersen, 289 
P.2d 1013, 47 Wash.2d 836. 

5. U.S.—-Virginia v. Eakin, D.C., 28 
F.Cas.No.16,960, 1 Cranch C.C. 83. 

Order remanding oase to files 
Where a district attorney moved 
that an Indictment for murder be 
passed to the files, the order of the 
court remanding the case to the flies 
did not operate as a technical dis¬ 
continuance thereof. 

Miss.—Byrd v. State, 175 So. 190, 
179 Miss. 336, 

Filing away, and reinstatement of, 
indictment see Indictments and In¬ 
formations § 30. 

6. Vt.—State v. Meagher, 57 Vt. 398. 

7. Ala.—Roszell v. State, 98 So. 35, 
19 Ala.App. 462, 

16 C.J. p 438 note 16. 

8. N.Y.—People v. McIntyre, 1 
Wheel.Cr. 32. 

9. Ala.—Ex parte Stearnes, 1C So. 
122, 104 Ala. 93. 

16 C.J. p 439 note 18. 

10. Ala;—Ex parte Hall, 47 Ala. 675. 

10,5 Ala.—Ex parte State ex rel. 
Attorney General, 52 So.2d 158, 255 
Ala. 443. 

10.10 Case on. docket 
When facts do not call into being 

22A C.J.S.—2 


authority conferred on solicitor, hy 
statute, in certain cases to withdraw 
indictment with leave to reinstate 
when ends of justice require, cause 
may remain on docket or in flies of 
court and failure to take action with 
reference to it for any length of time 
is not discontinuance. 

Ala.—Ex parte State ex rel. Attorney 
General, supra. 

Civil statute not applicable 

Statute providing for abatement 
of all actions at law and suits in eq¬ 
uity that have not been affirmatively 
prosecuted for a period of one year 
is not applicable to criminal prose¬ 
cutions. 

Fla.—Loy v. Grayson, 99 So.2d 555. 

11. Ala.—Collins v. State, 118 So. 
265, 218 Ala. 250. 

12. Ala.—Collins v. State, supra. 

13. Ala.—Ex parte State, 22 So. 115, 
115 Ala. 123. 

16 C.J. P 439 note 20. 

14. Ala.—Ex parte State, 22 So. 556, 
115 Ala. 133. 

16 C.J. p 439 note 21. 

Failure to docket over two terms 
does not amount to discontinuance. 
Ala.—Robinson v. State, 106 So. 204, 
21 Ala.App. 169. 

15. Ala.—Smith v. State, 43 So. 129, 
149 Ala. 53. 

16 C.J. P 439 note 22. 
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16. S.D.—State v. Sonnenschein, 15$ 
N.W. 906, 37 S.D. 139. 

16 C.J. p 439 note 23. 

17. Ala.—Ex parte State, 71 Ala. 
363. 

16 C.J. p 439 note 24. 

18. Va.—Hill v. Commonwealth, 2 
Va.Cas. (4 Va.) 61. 

19. Del.—State v. Tyre, 67 A. 199, 
22 Del. 343. 

20. Va.—Commonwealth v. Varner, 2 
Va.Cas. (4 Va.) 62. 

21. S.C.—State v. Howard, 49 S.C. 
L. 274. 

22. Ala.—State v. Hinson, 4 Ala. 
671. 

16 C.J. p 439 note 29. 

23. Ala.—State v. Hinson, supra. 

24. Ala,—Collins v. State, 118 So. 
265, 218 Ala. 250. 

25. Ala.—Collins v. State, supra. 

16 C.J. p 439 note 31. 

26. Ala.—Clanton v. State, Xl So. 
299, 96 Ala. 111. 

27. Ala.—Ex parte Hall, 47 Ala. 675. 
Jones v. State, 79 So. 151, 16 

Ala.App. 477. 

Pleading not guilty and failure on 
appearance to object to the prosecu¬ 
tion constitutes waiver of a discon¬ 
tinuance. 

Ala.—Collins v. State, 118 So. 264, 22 
Al&.App. 323, certiorari denied 118 
So. 265, 218 Ala. 250. 



§ 466 CRIMINAL LAW 

XII. TIME 

§ 466. In General 

Within limitations imposed by Constitution op stat¬ 
ute, the court may control the time of trial of a person 
accused of a criminal offense, but it Is generally the policy 
of law that prompt disposition be made of criminal cases. 

Library References 

Criminal Law <$=3575. 

As a general rule, the court may control the time 
of trial of a person accused of a criminal offense, 27 * 50 
subject to limitations imposed by constitutional and 
statutory provisions regulating the time of trial, as 
with respect to terms and sessions of court, discussed 
infra § 467(1), and with respect to affording ac¬ 
cused a speedy trial, infra § 467(2), and adequate 
time for preparation of his defense, infra § 478. 
Ordinarily the right is not accorded to accused to 
direct when he is to be tried for an offense charged 
against him, since such matter must, of necessity, 
rest largely with the state, and errors claimed to 
have occurred in the exercise of that right by the 
state must necessarily depend on a showing of injury 
resulting from an abuse of discretion by the trial 
court. 27 * 52 

In some jurisdictions, the district attorney has 
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charge of the criminal docket as far as setting of 
cases for trial is concerned; 27 * 54 but the fact that 
the criminal trial list is so prepared does not limit 
the power of the court to advance or postpone cases 
where the interest of justice requires such ac¬ 
tion, 27 * 56 and if the trial is unreasonably delayed 
because of the neglect or laches of the district 
attorney, the judge may compel him to set the case 
for trial at accused’s request. 27 * 68 Ordinarily the 
trial of indictments should proceed in some sem¬ 
blance of chronological sequence, that is, a disposi¬ 
tion of cases substantially in the order of finding 
of indictments and apprehension and arraignment 
of defendants; 27 * 60 but the hearing of a case out of 
its regular order on the criminal docket is not im¬ 
proper. 27 * 62 The court has power to set the trial 
of an accused at a date earlier than that set for his 
appearance in a bond taken by the examining magis¬ 
trate, subject to accused’s right to file a motion for 
continuance. 27 * 64 

It is generally the policy of law that criminal cas¬ 
es be promptly disposed of, 27 * 66 and that a person 
charged with crime shall have a speedy trial. 27 * 68 


27.50 N.J.—State v. Phillips, 89 A. 
2d 466, 20 N.J.Super. 60, affirmed 
92 A.2d 886, 10 N.J. 503. 

Pa.—Commonwealth v. Reeher, 13 
Pa.Dist. & Co.2d 580, 16 Lawrence 
L.J. 134. 

S.C.—State v. Christensen, 9 S.E.2d 
656, 194 S.C. 131. 

In federal courts 

Fixing* of a date for a criminal 
trial in federal courts is largely a 
matter in discretion of the trial 
judge. 

U.S.—Chinn v. U. S., C.A.W.Va., 228 
F.2d 151. 

Discretion held not abused 

Mass.—Commonwealth v. Geagan, 
159 N.E.2d 870, certiorari denied 
Geagan v. Massachusetts, 80 S.Ct. 
200, 361 U.S. 895, 4 L.Ed.2d 152. 
Mont.—State v. McLeod, 311 P.2d 
400, 131 Mont. 478. 

Conflict with appellate case 
Judges and attorneys must take 
notice of appellate court’s docket, 
and subsequent to issuance of appel¬ 
late court's docket trial court should 
set its cases for trial so that attor¬ 
neys will not have cases in both 
courts on same day. 

Wash.—State v. Hartwig, 219 P.2d 
564, 36 Wash.2d 598. 

Tentative date 

Fixing trial date for October 17, 
after October 3 had been tentatively 
set, was not error. 

Mass.—Commonwealth v. Drolet, 149 
N.E.2d 616, 337 Mass. S06. 


27.52 Pa.—Petition of Young, Com. 
PL, 7 Chest.Co. 286. 

Tex.—Sowers v. State, 248 S.W.2d 
949, 157 Tex.Cr. 345. 

27.54 La.—State v. Frith, 194 So. 1, 
194 La. 508. 

Pa.—Commonwealth v. Hare, 2 Pa. 
Dist. & Co.2d 726, 103 Pittsb.Leg. 
J. 105. 

Commonwealth v. Petrosky, 
Quar.Sess., 74 Dauph.Co. 253. 
Assignment by attorney-general 
Jurisdiction of indictable crimes 
and offenses given to superior court 
by statute includes the control of 
trials under indictments, and as part 
of such control of the time within 
constitutional and statutory limi¬ 
tations when such trials shall be 
had, including the power to assign 
cases for trial for day certain; and 
there is nothing objectionable in its 
tacit acceptance as its own of an as¬ 
signment by the attorney general, if 
accused has reasonable opportunity 
to present to court his objections, if 
any, to such date, and after hearing 
to have court itself fix time of trial. 
R.I.—Deslovers v. Superior Court, 
100 A. 399, 40 R.I. 246. 

27.56 Pa.—Commonwealth v. Ree¬ 
her, 13 Fa.Dist. & Co.2d 580, 16 
Lawrence L.J. 134—Common¬ 
wealth v. Hare, 2 Pa.Dist. & Co.2d 
726, 103 Pittsb.Leg.J. 105. 

27.53 La.—State v. Frith, 194 So. 1, 
194 La. 508. 


27.60 N.Y.—People v. Winter, 182 
N.Y.S.2d 254, 18 Misc.2d 205. 

27.62 Kan.—State v. Greer, 184 P. 

2d 991, 163 Kan. 592. 

Ohio.—State v. Williams, 41 N.E.2d 
717, 69 Ohio App. 361, appeal dis¬ 
missed 38 N.E.2d 410, 139 Ohio St. 
172. 

Pa.—Commonwealth v. Hare, 2 Pa. 
Dist. & Co.2d 726, 103 Pittsb.Leg.J. 
105. 

27.64 Okl.—Taylor v. State, 152 P. 
2d 123, 79 Okl.Cr. 115. 

27.66 N.Y.—People v. Paine, 104 N. 

Y.S.2d 528. 

Public good 

Unreasonable delay in the deter¬ 
mination of criminal actions is sub¬ 
versive of the pubic good and a dis¬ 
grace to the administration of jus¬ 
tice. 

N.Y.—People v. Solomon, 70 N.E.2d 
404, 296 N.Y. 85. 

27.68 Ala.—Morris v. State, 142 So. 

592, 25 Ala.App. 15G. 

Ill.—People v. Shrum, 146 N.E.2d 12, 
12 U1.2d 261. 

Ky.—Chenault v. Commonwealth, 138 
S.W.2d 969, 282 Ky. 453. 

Md.—Smith v. State, 56 A.2d 818, 189 
Md. 596. 

Mo.—State v. Lambert, 262 S.W. 58. 
Ohio.—State ex rel. Micheel v. 
Vamos, 60 N.E.2d 305, 144 Ohio St. 
628. 

Okl.—Ex parte Leathers, 90 P.2d 450, 
66 Okl.Cr. 172. 
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Where more than one charge exists it is necessary 
to dispose of all promptly, by consolidation if the 
facts permit; but if consolidation is not possible 
accused may be sentenced and returned from con¬ 
finement to stand trial for the remaining offens¬ 
es. 27 - 70 

The right of an accused person to a “speedy 
trial” was recognized under the common law; 27 * 72 
and in England, from the very earliest time, a pris¬ 
oner, in theory at least, enjoyed the right to a 
speedy trial which was procured him by the com¬ 
mission of jail delivery, which issued to the jus¬ 
tices of assize, and twice every year resulted in 
the jails being cleared and the prisoners confined 
therein being convicted and punished or freed from 
custody. 28 The right is now generally guaranteed 
by constitutional or statutory provision, as is dis¬ 
cussed infra § 467(2). 

§ 467(1). Under Constitutional and Statu¬ 
tory Provisions 

Compliance must be had with constitutional op stat¬ 
utory provisions regulating the time of trial of criminal 
causes. The trial must be at a regularly constituted term 
or special term of the court although the day of the term 
may, In the absence of statutory provisions, be fixed at 
the discretion of the court. 

Library References 

Criminal Law <®=>574, 575. 

As a general rule, where the time for trial of a 


criminal cause is prescribed by Constitution or stat¬ 
ute, compliance must be had therewith, 28 - 50 and 
such rule applies in the case of provisions designed 
to afford accused a speedy trial, as discussed infra 
§§ 467(2), 468, and adequate time for preparation of 
his defense, infra § 478. Noncompliance as warrant¬ 
ing or requiring the discharge of accused or dis¬ 
missal of the indictment or information is considered 
infra § 468. 

The court must exercise its jurisdiction with¬ 
in its terms as regulated by law; and, where a per¬ 
son is tried and convicted at a time when the court 
cannot be held legally, the proceedings are void, 
and the judgment is a nullity. 29 In the absence of 
a statute preserving the term, 30 the presence of the 
judge at the time appointed by law for the holding 
of court is indispensable to the validity of the sub¬ 
sequent proceedings; and if the judge fails to ap¬ 
pear and open court, the term is lost, and a con¬ 
viction obtained as of such term is a nullity. 31 

As a general rule criminal cases are not returnable 
to particular terms of court. 31 - 5 

Special terms. By statute courts are generally 
authorized to call special terms, in case of emer¬ 
gency or necessity, for the trial of criminal cases; 32 
and the fact that there are no prosecutions pend¬ 
ing does not deprive courts of such authority. 33 The 
power to hold a special term being a special power, 
every circumstance necessary to its exercise must 


Pa.—Commonwealth v. Deni, 176 A. 
919, 317 Pa. 289. 

Commonwealth v. Donnelly, B 
Pa.Dist. & Co. G57, affirmed 86 Pa. 
Super. 427. 

Reason for rule 

Since justice must be swift to be 
effective and delays lessen both the 
chance and effect of convictions, it is 
the policy of the law to afford 
speedy trials. 

Ky.—Fuson v. Commonwealth, 251 
S.W. 995, 199 Ky. 804. 

State may Insist on speedy trial 
Ariz.—Cochrane v. State, 69 P.2d 
668, 48 Ariz. 124. 

Guaranty of speedy trial is for 
prisoner’s protection, and as against 
him is no warrant for undue haste. 
Va.—Smith v. Commonwealth, 156 S. 

E. 677, 165 Va. 1111. 

27.70 Ohio.—State v. Milner, Com. 

PI., 149 N.E.2d 189. 

27.72 La.—State v. Frith, 194 So. 1, 
194 La. 508. 

28. Cal.—In re Begerow, 68 P. 773, 
136 C. 293, 56 L.R.A. 628. 

Wyo.—State v. Keefe, 98 P, 122, 17 
Wyo. 227, 230, 22 L.R.A..N.S., 896, 
17 Ann.Cas. 161. 

16 C.J. p 489 notes 3, 4. 

28.50 Ind.—Zehrlaut v. State, 102 N. 
E.2d 208, 280 Ind. 176. 


Miss.—Dean v. State, 106 So.2d 601, 
234 Miss. 376. 

Or.—State v. Robinson, 343 P.2d 886, 
217 Or. 012. 

Wis.—State v. Brill, 83 N.W.2d 721, 
1 Wis.2d 288. 

Maximum limitations 

Statutory limitations within which 
to file an information or And an in¬ 
dictment and within which to bring 
a trial are the mnximums. 

Utah.—State v. Mathis, CIO P.2d 134, 
7 Utah 2d 100. 

29. La.—State v. Colbert, 66 So. 273, 
129 La. 326. 

Tex.—Sims v. State, 207 S.W.2d 887, 
151 Tex.Cr. 336. 

16 C.J. p 441 note 26. 

Trial in vacation 

District court cannot impanel Jury 
and try accused for felony during 
vacation period fixed by order of 
court, and where order extending 
session into vacation period was in¬ 
effective, panel of petit jurors sum¬ 
moned to try accused for capital of¬ 
fense during regular vacation period 
was subject to motion to Quash, and 
accused could not be properly tried 
before jury drawn from tales jurors 
during vacation period. Further, the 
section of statute providing that dis¬ 
trict courts shall always be open 
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must be construed with preceding 
sections, and relates to sessions held 
in term time. 

La.—State v. Turner, 152 So. 5 67, 
178 La. 927. 

Misdemeanor 

Under Constitution, district Judge 
may try misdemeanor at any time, 
whether in or out of term. 

La.—State v. Thomas, 38 So.2d 149, 
214 La. 499—State v. Rogers, 102 
So. 414, 157 La. 318—State v. Gani, 
101 So. 726, 157 La. 5. 

30. Kan.—In re Terrill, 34 P. 457, 
52 Kan. 29, 39 Am.S.R. 327. 

16 C.J. p 441 note 29. 

31. Kan.—In re Terrill, 84 P. 457, 
52 Kan. 29, 39 Am.S.R. 327. 

16 C.J. p 441 note 28. 

Clerk cannot act far judge in ad¬ 
journing court 

Cal.—People v. Sanchez, 24 C. 17. 

16 C.J. p 441 note 27. 

31.5 Mo.—State v. Bryant, 205 S.W. 
2d 732, 356 Mo. 1223. 

32. Ky.—Banks v. Commonwealth, 
141 S.W. 380, 145 Ky. 800. 

16 C.J. p 441 note 21. 

33. Ky.—Penman v. Commonwealth, 
183 S.W. 540, 141 Ky. 660.' 

16 C.J. p 441 note 22. 
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exist and must be made to appear of record. 34 As a 
rule, any criminal case that can be heard and dis¬ 
posed of at a regular term can be heard and disposed 
of at a special term. 35 A special term is not limited 
by law to any specified number of days, but may 
continue until the business before the court is 
finished. 36 

Particular day of term . In the absence of a stat¬ 
ute specifying the day on which criminal cases 
must be tried, the day during the term on which 
a prisoner may be tried is in the discretion of the 
court. 37 The power which the court has to fix a 
day for the trial extends to the next term of that 
court. 38 


§ 467(2). -Guaranty of Speedy Trial 

The right to a speedy trial is a fundamental one guar¬ 
anteed by constitutional and statutory provisions, and is 
not subject to Judicial discretion. 

It is generally the policy of law that criminal cases 
be promptly disposed of, as discussed supra § 466, 
and the sixth amendment to the Federal Constitu¬ 
tion guarantees to accused in a criminal prosecu¬ 
tion under the federal law the right to a speedy 
trial. 39 While this provision does not apply to crim¬ 
inal prosecutions in the state courts under state 
laws, 40 the right is generally guaranteed by state 
constitutional or statutory provisions. 41 Any act 


34. Ark.—Hill v. State, 140 S.W. 
576, 100 Ark. 373. 

16 C.J. p 441 note 25. 

35, Ga.—Oneal v. State, 47 Ga. 229. 
16 C.J. p 441 notes 21 [a], 23. 

36- Miss.—Dees v. State, 28 So. 849, 
78 Miss. 250. 

37- Hawaii.—Territory of Hawaii v. 
Lewis, 40 Hawaii 79. 

Iowa.—State v. Maher, 37 N.W. 2, 74 
Iowa 77. 

16 C.J. p 441 note 30. 

Nonjury trial 

Although accused did not demand 
trial by Jury, court was not without 
authority to try her during week of 
term designated for trial of Jury 
cases. 

Ala.—Doublin v. State, 74 So. 86, 15 
Ala-App. 627. 

Time for setting date 

(1) Code 1915 § 5901, which pro¬ 
vides that the trial court shall set 
cases for trial not less than twenty 
days before the first day of the term, 
is directory. 

N.M.—State v. Kelly, 202 P. 524, 27 
N.M. 412. 

(2) Failure to fix the day ten days 
before commencement of the term, 
as required by Acts 1889-1890 p 79, 
is no ground for setting aside a con¬ 
viction of murder. 

Va.—Hall v. Commonwealth, 15 S.E. 
517, 89 Va. 171. 

38. Ala.—Maxwell v. State, 7 So. 
824, 89 Ala. 150. 

Jurisdiction, not lost 
A court, by expiration of a term 
without more, does not lose its Juris¬ 
diction to bring accused to trial on 
an indictment pending during the 
term. 

Tenn.—State ex rel. Underwood v. 
Brown, 244 S.W.2d 168, 198 Tenn. 
113. 

39. U.S.—Smith v. U. S-, Ala., 79 S. 
S.Ct. 991, 360 U.S. 1, 3 L.Ed.2d 
1041. 

U. S. v. Sorrentino, CA..Pa., 175 
F.2d 721, certiorari denied 70 S.Ct. 
143, 338 U.S. 868, 94 L.Ed. 532, re¬ 


hearing denied 70 S.Ct. 238, 338 U. 
S. 896, 94 L.Ed. 651—Frankel v. 
Woodrough, C.C.A.Neb., 7 F.2d 796. 

U. S. v. Chase, D.C.I11., 135 F. 
Supp. 230—U. S. ex rel. Darcy v. 
Handy, D.C.Pa., 130 F.Supp. 270, 
affirmed 224 F.2d 504, affirmed 76 
S.Ct. 965, 351 U.S. 454, 100 L.Ed. 
1331—U. S. ex rel. Moulthrope v. 
Matus, D.C.Conn., 127 F.Supp. 282 
—Ex parte Whistler, D.C.Wis., 65 
W.Supp. 40, appeal dismissed 154 
F.2d 500, certiorari denied 66 S.Ct. 
822, 327 U.S. 797, 90 L.Ed. 1023, re¬ 
hearing denied 66 S.Ct. 959, 327 U. 
S. 819, 90 L.Ed. 1041—Ex parte 
Pickerill, D.C.Tex., 44 F.Supp. 741. 

U. S. v. Florio, D.C.N.Y., 13 F. 
R.D. 296. 

Purpose 

(1) Purpose of constitutional pro¬ 
vision Is not solely to obtain ac¬ 
cused's release from imprisonment 
in event of acquittal, but also to ob¬ 
tain release from harassment of a 
criminal prosecution and anxiety at¬ 
tending it and to prevent loss of 
witnesses which might result from 
long delay. 

U.S.—Ex parte Pickerill, D.C.Tex., 44 
F.Supp. 741. 

(2) Constitutional guarantee of a 
“speedy trial” is intended to prevent 
the oppression of a citizen by delay¬ 
ing criminal prosecution for an in¬ 
definite time and to prevent delays 
In administration of Justice by re¬ 
quiring Judicial tribunals to proceed 
with reasonable dispatch in trial of 
criminal prosecutions. 

U.S.—Shepherd v. U. S. f C.C.A.Neb, 
163 F.2d 974. 

Amendment must be liberally con¬ 
strued 

U.S.—'U. S. ex rel. Whitaker v. Hen¬ 
ning, C.C.A.Cal., 15 F.2d 760. 

40. U.S.—Gaines v. State of Wash¬ 
ington, 48 S.Ct. 468, 277 U.S. 81, 72 
L.Ed. 793. 

Falkowskl v. Mayo, CA..Fla., 173 
F.2d 742. 

Chick v. Commonwealth of Ky., 

D.C.Ky., 140 F.Supp. 418—Copley 
v. Sweet, D.C.Mich., 133 F.Supp. 
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502, affirmed 234 F.2d 660, certio¬ 
rari denied 77 S.Ct 138, 352 U.S. 
887, 1 L.Ed.2d 91—Ex parte Bar¬ 
nard, D.C.I11., 52 F.Supp. 102. 

Cal.—People v. Montgomery, 125 P. 

2d 108, 51 C.A.2d 444. 

Ga.—Bibb County v. Hancock, 86 S. 

E. 2d 511, 211 Ga. 429—Lewis v. 
State Board of Medical Examiners, 
133 S.E. 469, 162 Ga. 263. 

Ill.—People v. Williams, 86 N.E.2d 
355, 403 Ill. 429. 

Iowa.—Pines v. District Court in and 
for Woodbury County, 10 N.W.2d 
574, 233 Iowa 1284. 

Miss.—Odom v. State, 37 So.2d 300, 
205 Miss. 572, appeal dismissed 69 
S.Ct. 747, 336 U.S. 932, 93 L.Ed. 
1092. 

Nev.—State v. Squier, 54 P.2d 227, 56 
Nev. 386. 

N.Y.—People v. Wilson, 200 N.Y.S. 
2d 792, 10 App.Div.2d 297. 

People v. Gearns, 180 N.Y.S.2d 
875, 14 MIsc.2d 1010. 

N.D.—Corpus Juris Secundum cited 
in State v. Ziesemer, 93 N.W.2d 803, 
805—State v. Tracy, 158 N.W. 1069, 
34 N.D. 498. 

Ohio.—State v. Knight, 66 N.E.2d 
645, 77 Ohio App. 214, appeal dis¬ 
missed 64 N.E.2d 323, 146 Ohio St. 
130, certiorari denied 60 S.Ct. 960, 
327 U.S. 808, 90 L.Ed. 1032, rehear¬ 
ing denied 66 S.Ct. 1117, 328 U.S. 
878, 90 L.Ed. 1646. 

Okl.—White v. Brown, Cr., 349 P.2d 
509. 

Or.—State v. Swain, 31 P.2d 745, 147 
Or. 207, 93 A.L.R. 921, rehearing 
denied 32 P.2d 773, 147 Or. 207, 93 
A.L.R. 930. 

Tenn.—Raine v. State, 226 S.W. 189, 
143 Tenn. 168. 

Applies to territories 
Okl.—State v. Caruthers, 98 P. 474, 
1 Okl.Cr. 428. 

41. Cal.—People v. Godlewski, 140 

F. 2d 381, 22 C.2d 677. 

People v. Moore, 299 P.2d 69J, 
143 C.A.2d 333. 

Fla.—Haddock v. State, 192 So. 802, 
141 Fla. 132—Griswold v. State, 82 
So. 44, 77 Fla. 505. 
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of the legislature which infringes a constitutional accused is necessarily nugatory, 42 

provision providing for the speedy trial of a person The right to a speedy trial is a right of funda- 


Ga.—Harris v. State, 65 S.E.2d 267, 
84 Ga.App. X. 

Hawaii.—Territory of Hawaii v. 

Park, 39 Hawaii 670. 

Ind.—Zehrlaut v. State, 102 N.E.2d 
203, 230 Ind. 175—Knox County 
Council v. State ex rel. McCor¬ 
mick, 29 N.E.2d 405, 217 Ind. 493, 
130 A.L.R. 1427. 

Kan.—Ex parte Lewis, 102 P.2d 981, 
152 Kan. 193. 

Ky.—Clark v. Commonwealth, 293 S. 
W.2d 465, certiorari denied Clark 
y. Commonwealth of Kentucky, 77 
S.Ct. 682, 353 U.S. 923, 1 L.Ed.2d 
720. 

Md.—Corpus Juris Secundum cited 
in Harris v. State, 71 A.2d 36, 40, 
194 Md. 288. 

Mass.—Commonwealth v. Hanley, 
149 N.E.2d 608, 337 Mass. 384, 66 
A.L.R.2d 222, certiorari denied 
Hanley v. Commonwealth of Mass., 

79 S.Ct. 79, 358 U.S. 850, 3 L.Ed.2d 
85. 

Minn.—State v. Gress, 84 N.W. 2d 
616, 250 Minn. 337—State v. Artz, 
191 N.W. 605, 154 Minn. 290. 

Neb.—Corpus Juris Secundum cited 
in Maher v. State, 13 N.W.2d 641, 
649, 144 Neb. 463, certiorari denied 
65 S.Ct 91, 323 U.S. 757, 89 L.Ed. 
666 . 

Nev.—State v. Squier, 54 p.2d 227, 
56 Nev. 386—Application of Mo- 
riarity, 191 P. 3G0, 44 Nev. 164. 
N.Y.—People v. Schell, 118 N.Y.S.2d 
4S1, 203 Misc. 689—People v. Har¬ 
ris, 50 N.Y.S.2d 745, 182 Misc. 787, 
reversed on other grounds 54 N.Y. 
S.2d 161, 268 App.Div. 731, re¬ 

versed on other grounds 63 N.E.2d 
17, 294 N.Y. 424. 

People ex rel. Vallaro v. Travis, 
72 N.Y.S.2d 804. 

N.D.—Mazakahomni v. State, 25 N. 
W.2d 772, 75 N.D. 73, certiorari de¬ 
nied 68 S.Ct. 727, 333 U.S. 857, 92 
L.Ed. 1137. 

Okl.—Berkihiser v. State, 219 P.2d 
1020, 92 Okl.Cr. 31—Hembree v. 
Howell, 214 P.2d 458, 90 Okl.Cr. 
371—State ex rel. Rothrock v. 
Haynes, 177 P.2d 615, 83 Okl.Cr. 
387—Ex parte Janaway, 173 P.2d 
226, 83 Okl.Cr. 82—Janaway v. 

State, 173 P.2d 222, 83 Okl.Cr. 74— 
Brummitt v. Higgins, 157 P.2d 922, 

80 Okl.Cr. 183—Glover v. State, 134 
P.2d 144, 76 Okl.Cr. 53—Bell v. 
State, 75 P.2d 1157, 63 Okl.Cr. 424- 
Ex parte Munger, 234 P. 219, 29 
Okl.Cr. 407. 

Or.—State v, Kuhnhausen, 272 P.2d 
225, 201 Or. 478. 

Pa.—Commonwealth v. Reeher, 13 
Pa.Dist. & Co. 2 d 580, 16 Lawrence 
L.J. 134—Commonwealth v. Hare, 
2 Pa.Dist. Sc Co.2d 726, 103 Pittsb. 
Leg.J. 105. 


Va.—Mealy v. Commonwealth, 68 S. 

E.2d 507, 193 Va. 216. 

Application to: 

Retrial after conviction is set 
aside see infra § 472(4). 

Retrial after mistrial see infra § 
472(3). 

Policy and importance of right 

( 1 ) Basic policy underlying con¬ 
stitutional provision that those ac¬ 
cused are entitled to speedy trials is 
to protect accused from having crim¬ 
inal charges pending against them 
an undue length of time. 

Cal.—People v. Godlewski, 140 P.2d 
381, 22 C.2d 677. 

People v. Aguirre, App., 5 Cal. 
Rptr. 477. 

( 2 ) Constitutional right to a trial 
without delay Is a right of equal im¬ 
portance to that of trial by jury, 
Ind.—Randolph v. State, 122 N.E.2d 

860, 234 Ind. 57, certiorari denied 
76 S.Ct. 145, 350 U.S. 889, 100 L. 
Ed. 783. 

(3) Guaranty of speedy and pub¬ 
lic trial In state constitution reflects 
the letter and spirit of similar pro¬ 
vision in Federal Constitution. 

Cal.—People v. Crittenden, 209 P.2d 
161, 93 C.A.2d Supp. 871. 

(4) Rights given an accused by 
the Constitution and statutes were 
Intended as shields, not weapons, 
and court must give meaning to such 
intent. 

Iowa.—McCandless v. District Court 
of Polk County, 61 N.W.2d 674, 245 
Iowa 599. 

Implied guaranty 

Although Const. Art. 1, § 11, pro¬ 
viding that justice shall bo adminis¬ 
tered openly and without delay, does 
not in terms guarantee a speedy tri¬ 
al, it will be construed to assure a 
speedy trial. 

Or.—State v. Clark, 168 P. 944, 86 
Or. 464. 

Statutory right 

Right under statute guaranteeing 
accused a speedy trial is a statutory 
and not a constitutional right. 

N.Y.—People v. Gearns, 180 N.Y.S.2d 
875, 14 Misc.2d 1010. 

Purpose 

( 1 ) Const. Art. 1, § 6 , guarantee¬ 
ing a speedy trial to every person 
accused of a criminal offense, is in¬ 
tended to avoid oppression and to 
prevent delays by imposing on the 
courts an obligation to proceed with 
reasonable dispatch in the trial of 
criminal accusations. 

Minn.—State v. Artz, 191 N.W. 605, 
154 Minn. 290. 

(2) Constitutional provision enti¬ 
tling accused to speedy trials was 
enacted to relieve accused of the 
hardship of Indefinite incarceration 
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1 or the anxiety of suspended prosecu¬ 
tion if at liberty on bail, and to re¬ 
quire the courts and peace officers 
to try criminal charges with such 
reasonable promptness as proper ad¬ 
ministration of justice demands. 
Iowa—Pines v. District Court in and 
for Woodbury County, 10 N.W.2d 
574, 233 Iowa 1284. 

(3) Statutory limitation of one 
term of court with respect to bring¬ 
ing accused to trial was designed as 
a safeguard not against court delay 
due to calendar congestion, but rath¬ 
er against delay in prosecution 
traceable to laches on part of prose¬ 
cutor. 

N.Y.—:People v. Winter, 182 N.Y.S.2d 
254, 18 Misc.2d 205. 

(4) Speedy trial should be accord¬ 
ed an accused to protect him from 
prolonged preliminary imprisonment, 
to relieve him of anxiety and public 
suspicion, and to insure that means 
ef proving his innocence will be 
within his reach by minimizing pos¬ 
sibility of witnesses becoming un¬ 
available and their memories dulled. 
Mass.—Commonwealth v. Hanley, 

149 N.E.2d 608, 337 Mass. 384, 66 
A.L.R.2d 222, certiorari denied 
Hanley v. Commonwealth of Mas¬ 
sachusetts, 79 S.Ct. 79, 358 U.S. 
850, 3 L.Ed.2d 85. 

(5) Other similar statements of 
purpose. 

Ark.—Maxwell v. State, 225 S.W.2d 
687, 216 Ark. 393. 

Del.—State v. Walker, 100 A.2d 413, 
9 Terry 190. 

La.—State v. Frith, 194 So. 1, 194 
La. 508. 

Mo.—State v. Hicks, 185 S.W.2d 650, 
353 Mo. 950. 

N.Y.—People v. Kraemer, 177 N.Y.S. 

2d 425, 14 Misc.2d 42. 

Ohio.—State v. Mango, Com.PL, 114 
N.E.2d 499. 

Okl.—Jordan v. Phillips, Cr., 344 P. 
2d 600—Davidson v. State, 171 P. 
2 d 640, 82 Okl.Cr. 402. 

Va.—Howell v. Commonwealth, 45 S. 

E.2d 165, 186 Va. 894. 

16 C.J. p 440 note 8 [a]. 

42. Mich.—Stephens v. People, 38 
Mich. 739. 

Statutes not violative of constitution¬ 
al provision. 

(1) Statute providing that insani¬ 
ty cannot be urged as a defense un¬ 
der a plea of “not guilty,” but must 
be specially pleaded. 

La.—State v. Toon, 135 So. 7, 172 Leu 
631. 

( 2 ) Statute providing for separate 
trial or hearing of issue of insanity. 
U.S.—'U. S. v. Miller, D.C.Vt., 131 F. 

Supp. 88 . 

Cal.—People v. Troche, 273 P. 767, 
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mental importance, 42 * 5 and it has been said to be 
absolute 43 and unqualified. 43 * 5 While sometimes 
considered to be a personal privilege, 43 * 10 it has been 
held to be a right and not a privilege, 43 * 15 and is not 
a limitation on the power of the state to prosecute 
for crime. 43 * 20 The constitutional and statutory 
provisions relating to a speedy trial are manda¬ 
tory, 43 * 25 and the right of accused thereunder can¬ 


not be frittered away by the laches of public offi¬ 
cers. 43 ^ So, it is the obligation of the prosecution 
to prevent unreasonable delay, and to see that ac¬ 
cused is tried within the time prescribed by stat¬ 
ute. 43 * 35 Similarly, the court has a positive duty to 
see that accused is protected in his right to a speedy 
trial, 43 * 40 and the enforcement of such right ordi¬ 
narily is not subject to the discretionary power of 


206 C. 35, appeal dismissed and 
certiorari denied Troche v. People 
of State of California, 50 S.Ct. 87, 
280 U.S. 524, 74 L.Ed. 592. 

La.—State v. Toon, 135 So. 7, 172 
La. 631. 

(3) Statute giving women the 
right to claim exemption from jury 
service as against theory that wom¬ 
en by claiming exemption could pro¬ 
long the trial. 

Or.—State v. Putney, 224 P. 279, 110 
Or. 634. 

(4) Other particular statutes or 
ordinances. 

Fla.—State ex rel. Davis v. Rose, 122 
So. 225, 97 Fla. 710. 

Idaho.—State v. Finney, 150 P.2d 
130, 65 Idaho 630. 

Iowa.—City of Des Moines v. Pugh, 
2 N.W.2d 754, 231 Iowa 1283. 

Ky.—Hampton v. Whaley, 233 S.W. 

2d 273. 313 Ky. 611. 

Minn.—State v. Meyer, 37 N.W.2d 3, 
228 Minn. 286. 

N.J.—State v. Maier, 99 A.2d 21, 13 
N.J. 235. 

Okl.—State v. Stanfield, 126 P. 239, 
34 Okl. 524. 

Suspension, of seduction prosecution 

(1) A statute providing that, if 
the parties marry before accused 
pleads to the indictment, the prose¬ 
cution shall be suspended, but not 
dismissed, and that in case of any 
misconduct on the part of accused 
that would be ground for divorce, 
the prosecution shall be revived, has 
been held to be violative of the con¬ 
stitutional provision guaranteeing 
every person accused of crime a 
speedy public trial. 

Tex.—Waldon v. State, 98 S.W. 848, 
50 Tex.Cr. 612, 14 Ann.Cas. 342. 

(2) On the other hand, a seduc¬ 
tion statute containing substantially 
the same provisions has been upheld 
where accused could, despite the 
marriage, have obtained an immedi¬ 
ate trial. 

Wash.—State v. Salmeier, 269 P. 798, 
148 Wash. 627. 

(3) “The statute can be held to be 
void in so far as it denies an accused 
person a speedy trial where he de¬ 
mands it, notwithstanding the mar¬ 
riage, and yet be held valid and en¬ 
forceable in a case where no demand 
for trial is made.'* 

Ark.—Burnett v. State, 88 S.W. 956, 
957, 76 Ark. 295, 113 Am.S.R. 94. 

16 C.J. p 440 note 10 [a] (2). 


42.5 N.J.—State v. Appice, 93 A.2d 
200, 23 N.J.Super. 522, affirmed 99 
A.2d 453, 13 N.J. 286, certiorari de¬ 
nied Appice v. State of N. J., 74 
S.Ct. 380, 346 U.S. 939, 98 L.Ed. 
427. 

N.Y.—People ex rel. Seiler v. Warden 
of City Prison, 102 N.Y.S.2d 969, 
199 Misc. 570. 

43. Ill.—People v. Schmagien, 198 
N.E. 142, 361 Ill. 371—People v. 
Szobor, 195 N.E. 648, 360 Ill. 233. 

43.5 Ohio.—State v. Milner, Com.Pl., 
149 N.E.2d 189. 

43.10 Me.—State v. Boynton, 62 A. 

2d 182, 143 Me. 313. 

43.15 Kan.—State v. Brockelman, 
249 P.2d 692, 173 Kan. 469. 

43.20 Me.—State v. Boynton, 62 A. 

2d 182, 143 Me. 313. 

N.Y.—People v. Wilson, 200 N.Y.S. 
2d 792, 10 A.D.2d 297. 

43.25 Ind.—Zehrlaut v. State, 102 N. 

E.2d 203, 230 Ind. 175. 

Ky.—Morris v. Commonwealth, 208 S. 
W.2d 58, 306 Ky. 349. 

43.30 Kan.—State v. Brockelman, 
249 P.2d 692, 173 Kan. 469. 

43.35 U.S.—'U. S. v. Dillon, D.C.N. 

Y., 183 F.Supp. 541. 

Kan.—State v. Hess, 304 P.2d 474, 
180 Kan. 472. 

N.Y.—People v. Winter, 182 N.Y.S. 

2d 254, 18 Misc.2d 205. 

Okl.—Galbraith v. Lackey, Cr., 340 
P.2d 497. 

Disposal of Indictments 

Burden is on the state to dispose 
of indictments with all reasonable 
dispatch. 

N.J.—State v. Appice, 93 A.2d 200, 
23 N.J.Super. 522, affirmed 99 A. 
2d 453, 13 N.J. 286, certiorari de¬ 
nied Appice v. State of N. J., 74 
S.Ct. 380, 346 U.S. 939, 98 L.Ed. 
427. 

Initial action 

Under the statute providing that 
if accused whose trial has not been 
postponed on his own application is 
not brought to trial within sixty 
days after indictment is found or 
information filed, court shall order 
it dismissed unless cause is shown 
to contrary, state must take initial 
action. 

Wash.—State v. Thompson, 232 P.2d 
87, 38 Wash.2d 774. 

43.40 N.Y.—People v. Phillips, 177 
N.Y.S.2d 804, 14 Misc.2d 565. 
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Pa,—Commonwealth v. Hare, 2 Pa. 
Dist. & Co.2d 726, 103 Pittsb.Leg.J. 
105. 

Assignment judges 

It is the duty of assignment judg¬ 
es to see to it that a person who 
stands accused of a crime be brought 
to trial with all possible speed In 
accordance with the rules relating 
to dismissal of indictments. 

N.J.—State v. Smith, 89 A.2d 404, 10 
N.J. 84. 

State v. Appice, 93 A.2d 200, 23 
N.J.Super. 522, affirmed 99 A.2d 
453, 13 N.J. 286, certiorari denied 
Appice v. State of N. J., 74 S.Ct. 
380, 346 U.S. 939, 98 L.Ed. 427. 

Foroing trial 

(1) Long delays in criminal pro¬ 
ceedings are inimical to our system 
of justice and should not be counte¬ 
nanced save for compelling reasons, 
and where a short stay will not suf¬ 
fice, trial judge should revoke the 
bail of accused and force trial, or 
grant a mistrial. 

U.S.—U. S. v. Alker, C.A.Pa., 260 F. 
2d 135, certiorari denied Alker v. 
U. S., 79 S.Ct. 579, 359 U.S. 906, 
S L.Ed.2d 571, rehearing denied 79 
S.Ct. 732, 359 U.S. 950, 3 L.Ed.2d 
683. 

(2) Whore cases had not been 
tried within seven years after filing 
of indictment, court would require 
prosecution to specify trial date in 
proposed order to be settled immedi¬ 
ately, on two days’ notice, and per¬ 
mit defendants to submit counter- 
order, and if trial date so specified 
was reasonably prompt, court would 
accept date, but otherwise court it¬ 
self would designate trial date. 

U.S.—U. S. v. Research Foundation, 
Inc., D.C.N.Y., 155 F.Supp. 650. 

Discretion not abused 
District judge did not abuse his 
discretion in refusing to order dis¬ 
trict attorney to assign special date 
for trial, where such officer asked 
that it be set for trial at next regu¬ 
lar term of court for trial of crim¬ 
inal cases after accused’s counsel 
withdrew his pending motion to re¬ 
cuse district attorney and his assist¬ 
ants and mpved for speedy trial* 
there were no exceptional or extra¬ 
ordinary circumstances suggesting 
that case should be tried before such 
term, and it was not shown that 
court was open for trial of misde¬ 
meanors on day of such ruling. 
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the courts, 44 although it has also been held that 
there is room for exercise of discretion on the part 
of the trial court with respect to determining what 
is a fair and reasonable time for trial. 44 - 5 
The right to a speedy trial is of such substan¬ 
tiality that no technical objection to the procedure 
whereby relief is sought should preclude its being 
enforced. 45 

§ 467(3).-Persons Within Guaran¬ 

ty 

The constitutional guarantees of the right of a speedy 
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trial extend to all persons accused of crime, and Incar¬ 
ceration is not essential to permit assertion of the right. 

The constitutional guarantees of the right of 
a speedy trial extend to all persons accused of 
criminal offenses, 46 without respect to the grade 
of crime of which accused may be charged. 46 - 5 In¬ 
carceration is not essential to its operation; 47 an 
accused admitted to bail is protected as well as one 
in prison, 48 as is also an accused paroled in the cus¬ 
tody of counsel, 48 - 5 and a person who has been 
indicted but not arrested, and who is not avoiding 


La.—State v. Frith, 194 So. 1, 194 La. 
508. 

44. Cal.—De La Mar v. Superior 
Court in and for City and County 
of San Francisco, 71 F.2d 96, 22 
C.A.2d 373. 

Minn.—State v. Artz, 191 NW. 605, 
154 Minn. 290. 

Or.—State v. Kuhnhausen, 266 P.2d 
698, 201 Or. 478, opinion with¬ 
drawn on rehearing: 272 P.2d 225, 
201 Or. 478—State v. Clark, 168 P. 
944, 86 Or. 464. 

Tex.—State v. Bond, 271 S.W. 379, 
114 Tex. 468. 

No court has jurisdiction to amend 
or disregard either constitutional 
provision that justice shall be ad¬ 
ministered speedily and without de¬ 
lay or implementing statute that no 
person shall be held by recognizance 
to answer an indictment or affidavit 
without trial for period embracing 
more than three terms of court, not 
including term at which recogni¬ 
zance was first taken; nor can a 
court exercise a judicial discretion 
exceeding limitations thereby im¬ 
posed. 

Ind.—Zehrlaut v. State, 102 N.E.2d 
203, 230 Ind. 175. 

44.5 Neb.—Maher v. State, 13 N.W. 
2d 641, 144 Neb. 4C3, certiorari de¬ 
nied 65 S.Ct. 91, 323 U.S. 757, 89 
L.Ed. GOG—Critser v. State, 127 N. 
W. 1073, 87 Neb. 727. 

45. U.S.—U. S. ex rel., Coleman, v, 
Cox, C.C.A.Miss., 47 F.2d 988. 

46. Ala.—Talbot v. State, 129 So. 
323, 23 Ala.App. 559. 

Cal.—Zamloch, For and on Behalf of 
Cowan v. Municipal Court of City 
and County of San Francisco, 235 
P.2d 25, 106 C.A.2d 2G0. 

Ill.—People v. Ortiz, 150 N.E. 708, 
320 Ill. 205. 

Kan.—State ex rel. Mayer v. Pinker¬ 
ton, 340 P.2d 393, 185 Kan. 68 - 
Corpus Juris Secundum cited in 
State v. Brockelman, 249 P.2d C92, 
694, 173 Kan. 469. 

La.—State v. Galjour, 41 So.2d 215, 
215 La. 553. 

Minn.—State v. Moseng, 95 N.W.2d 
6 , 254 Minn. 263. 

Mont.—Corpus Juris Secundum quot¬ 


ed in State v. McGowan, 131 P.2d 
262, 264, 113 Mont. 591. 

N.J.—State v. Smith, 89 A.2d 404, 10 
N.J. 84. 

State v. Appice, 93 A.2d 200, 23 
N.J.Super. 522, affirmed 99 A.2d 
453, 13 N.J. 286, certiorari denied 
Appice v. State of N. J., 74 S.Ct. 
380, 346 U.S. 939, 98 L.Ed. 427. 

N.T.—People v. Prosser, 130 N.E.2d 
891, 309 N.Y. 353. 

People ex rel. Seller v. Warden 
of City Prison, 102 N.Y.S.2d 969, 
199 MIsc. 570. 

Pa.—Commonwealth v. Hare, 2 Pa. 
Dist. & Co.2d 726, 103 Pittsb.Leg.J. 
105. 

16 C.J. p 442 note 32. 

“Every person held on a criminal 
charge has the legal right to de¬ 
mand a speedy . . . trial.” 

Okl.—Ex parte Munger, 234 P. 219, 
29 Okl.Cr. 407. 

Habitual offender 

Right to a speedy trial Is guaran¬ 
teed not only to one accused for first 
time, but also to habitual offender. 
N.J.—State v. Smith, 89 A.2d 404, 10 
N.J. 84. 

Aliens 

(1) Sixth amendment applies to al¬ 
iens. 

U.S.—Colyer v. Skeffinger, D.C.Miss., 
265 F. 17, reversed on other 
grounds, C.C.A., Skefflngton v. Kat- 
zeff, 277 F. 129. 

(2) A deportation proceeding 
against an alien is not a criminal 
proceeding within the meaning of 
the sixth amendment. 

U.S.—Zakonaite v. Wolf, Mo., 33 S. 
Ct. 31, 226 U.S. 272, 57 L.Ed. 218. 

Public officers 

It is important that the guilt or 
innocence of public officials accused 
of crime be determined as quickly 
as possible, and the court should di¬ 
rect that all cases of crimes of public 
officers have priority on the criminal 
trial lists. 

Pa.—Commonwealth v. Hare, 2 Pa. 
Dist. & Co.2d 726, 103 Pittsb.Leg.J. 
105. 

Proceedings not within guaranty 

(1) Civil proceeding Is not within 
guaranty. 


R.I.—Narragansett Electric Lighting 
Co. v. Sabre, 146 A. 777, 50 R.I. 
288, 66 A.L.R. 1553, reargument de¬ 
nied 147 A. 668, 66 A.L.R. 1553. 

(2) A proceeding against a child 
alleged to be delinquent. 

Mo.—State v. Heath, 181 S.W.2d 517, 
352 Mo. 1147. 

Pa.—In re Mont, 103 A.2d 460, 175 
Pa.Super. 150. 

(3) Hearing on charge of proba¬ 
tion violation. 

U.S.—'U. S. v. Hollien, D.C.MIch., 105 
F.Supp. 987. 

(4) Cases arising in the land or na¬ 
val forces of the United States. 
U.S.—Ex parte Benton, D.C.Cal., 63 

F.Supp. 808. 

46.5 Kan.—State v. Brockelman, 249 
P.2d 692, 173 Kan. 469. 

Quasi-criminal proceeding 
Proceedings under statute dealing 
with operating of a motor vehicle 
while under the influence of Intoxi¬ 
cating liquors are quasi criminal in 
nature and are to be so conducted as 
to respect and safeguard the basic 
rights normally accorded one accused 
of a criminal offense, Including the 
right to a speedy trial. 

N.J.—State v. Hulsizer, 126 A.2d 47, 
42 N.J.Super. 224. 

47. Cal.—People v. Godlewski, 140 
P.2d 381, 22 C.2d 677—Harris v. 
Municipal Court of City of Los An¬ 
geles, 285 P. 699, 200 C. 65, follow¬ 
ed in Hackel v. Municipal Court of 
City of Los Angeles, 285 P. 704, 
209 C. 780. 

48. Colo.—Ex parte Miller, 180 P. 
749, 66 Colo. 261. 

Mich.—People v. Den Uyl, 31 N.W.2d 
699, 320 Mich. 477. 

N.Y.—People v. Prosser, 130 N.E.2d 
891, 309 N.Y. 353. 

Okl.—Menner v. State, 277 P. 670, 43 
Okl.Cr. 155. 

Wyo.—State v. Keefe, 98 P. 122, 17 
Wyo. 227, 22 L.R.A.,N.S., 896, 17 
Ann.Cas. 161. 

48.5 N.Y.—People v. Harris, 50 N. 
Y.S.2d 745, 182 Misc. 787, reversed 
on other grounds 54 N.Y.S.2d 161, 
268 App.Div. 731, reversed on oth- 


23 



§§ 467(3)-467(4) CRIMINAL LAW 

arrest. 49 However, the fact that an accused is at 
liberty on bail is a fact to be considered with other 
facts in determining whether the case has been de¬ 
layed for an unreasonable time so as to deprive ac¬ 
cused of his right to a speedy trial. 49 * 5 A fugitive 
from justice may not invoke the aid of the consti¬ 
tutional provision relating to a speedy trial. 49 * 10 

Convicts . One serving a sentence in the peni¬ 
tentiary is entitled to a speedy trial of other crimes 
with which he is charged. 50 

Prosecution . While it has been held that the 
prosecution may insist on a speedy trial, provided 
accused is afforded adequate time to prepare his de¬ 
fense, 50 * 5 the constitutional right of a speedy trial 
has been considered to be a right of accused and 
not the right of the government. 50 * 10 In any event 
the right of the government to obtain a speedy 
trial must be sustained with due regard to other 
rights to which an accused in a criminal prosecu¬ 
tion might be entitled under the law. 50 * 15 


22A C.J.S. 

§ 467(4)*_What Constitutes Speedy 

Trial 

a. In general 

b. Legislative definition 

a. In General 

A speedy trial is, In general, one had as soon as the 
prosecution, with reasonable diligence, can prepare for it; 
a trial according to fixed rules, free from capricious and 
oppressive delays, but the time within which it must be 
had to satisfy the guaranty depends on the circumstances. 
Quoted in: ind.—State v. Beckwith, 67 N.E.2d 193, 196, 
222 Ind. 618. 

Constitutional provisions guaranteeing accused a 
speedy trial usually do not fix a specific period of 
time therefor, 50 * 50 and the term "speedy trial” as 
used in the constitutional provisions, is general and 
rather indeterminate, and not precise or definite as to 
beginning or limits. 50 * 55 Accordingly, no general 
principle fixes the exact time within which a trial 
must be had to satisfy the requirement of a speedy 
trial. 61 The right to a speedy trial is necessarily 


er grounds 63 N.E.2d 17, 294 N.Y. 
424. 

49. Hawaii.—IT. S. v. Jingiro Ko- 
jima, 3 Hawaii Fed. 381. 

16 C.J. p 442 note 34. 

49.5 Mich.—People v. Den TJyl, 31 
N.W.2d 699, 320 Mich. 477. 

49.10 Ind.—Chelf v. State, 68 N.E.2d 
353, 223 Ind. 70. 

50. U.S.—Fouts v. TJ. S., C.A.Ohio, 
253 F.2d 215—U. S. ex rel. Coleman 
v. Cox, C.C.A.Miss., 47 F.2d 988— 
McCarty v. XT. S. Dist. Court for 
the Western Dist. of Arkansas, 
Harrison Division, C.C.A.Ark., 19 
F.2d 462. 

Ala.—Corpus Juris Secundum cited 
in Ex parte State ex rel. Attorney 
General, 52 So.2d 168, 160, 255 Ala. 
443. 

Ark.—Leggett v. Kirby, 331 S.W.2d 
267, certiorari denied 80 S.Ct. 1073, 
362 U.S. 981, 4 L.Ed.2d 1018—Cor. 
pus Juris quoted in Fulton v. State, 
12 S.W.2d 777, 778, 178 Ark. 841. 

Ind.—Corpus Juris Secundum cited in 
Chelf v. State, 68 N.E.2d 353, 366, 
22S Ind. 70. 

Iowa.—Corpus Juris Seoundum quot¬ 
ed in Hottle v. District Court in 
and for Clinton County, 11 N.W.2d 
30, 32, 233 Iowa 904. 

Md.—Corpus Juris Secundum cited in 
Harris v. State, 71 A.2d 36, 40, 194 
Md. 288. 

Mass.—Commonwealth v. Hanley, 149 
N.E.2d 608, 337 Mass. 384, 66 A.L. 
R.2d, 222, certiorari denied Hanley 
v. Commonwealth of Massachu¬ 
setts, 79 S.Ct. 79, 358 U.S. 850, 3 
L.Ed.2d 85. 

Mo.—Billings v. Rudolph, 17 S.W.2d 
632, 322 Mo. 1163. 


N.J.—State v. Smith, 89 A.2d 404, 10 
n.j. 84. 

N.Y.—People v. Prosser, 130 N.E.2d 
891, 309 N.Y. 353. 

People v. Knowles, 159 N.Y.S.2d 
293, 7 Misc.2d 222—People v. Pe¬ 
ters, 101 N.Y.S.2d 755, 198 Misc. 
956—People v. Corrado, 270 N.Y.S. 
235, 150 Misc. 787. 

Ohio.—Shafer v. State, 183 N.E. 774, 
43 Ohio App. 493. 

State v. Milner, Com.Fl., 149 N. 
E.2d 189. 

Pa.—Commonwealth v. See vers, 26 
Pa-Dist. & Co. 344. 

W.Va.—Corpus Juris cited in Ex 
parte Hollandsworth, 117 S.E. 369, 
370, 93 W.Va. 543. 

16 C.J. p 442 note 36. 

Applicability of statute as to dis¬ 
charge if trial is not had in stated 
time see infra § 468. 

Incarceration in penitentiary of same 
or another sovereign as good cause 
for delay in trial see infra $ 472 
( 2 ). 

“Great weight of authority” 

U.S.—Corpus Juris cited in Frankel 
v. Woodrough, C.C.A.Neb., 7 F.2d 
796, 798. 

Reason for rule 

“The purpose of the provision 
against an unreasonable delay in trial 
is not solely a release from impris¬ 
onment in the event of acquittal, 
but also a release from the harass¬ 
ment of a criminal prosecution and 
the anxiety attending the same 
. . . Moreover, a long delay may 

result in the loss of witnesses for the 
accused as well as the state, and the 
importance of this consideration is 
not lessened by the fact that defend¬ 
ant is serving a sentence in the pen¬ 
itentiary." 


U.S.—Corpus Juris cited la U. S. ex 
rel. Whitaker v. Henning, C.C.A. 
Cal., 15 F.2d 760, 761—Corpus Juris 
cited in Frankel v. Woodrough, C. 
C.A.Neb., 7 F.2d 796, 798. 

Wyo.—State v. Keefe, 98 P. 122, 131, 
17 Wyo. 227, 22 L.R.A.,N.S., 896, 
17 Ann.Cas. 161. 

16 C.J. p 442 note 36 [a]. 

Offense by prisoner 
Where accused committed alleged 
offense while a prisoner in prison, 
whatever rights to a speedy trial he 
may have had were governed by sec¬ 
tion of the Penal Code dealing with 
time for trial of prisoner for other 
offenses. 

Cal.—People r. Ragsdale, App., 2 
Cal.Rptr. 640. 

50.5 Ariz.—Cochrane v. State, 59 P. 

2d 658, 48 Ariz. 124. 

Okl.—Duncan v. State, 207 P.2d 324, 
89 Okl.Cr. 325. 

50.10 U.S.—U. S. v. Brodson, D.C. 

Wis., 155 F.Supp. 407. 

50.15 Okl.—Duncan v. State, 207 P. 

2d 324, 89 Okl.Cr. 325. 

50.50 Cal.—Ferenz v. Superior Court 
of Sacramento County, 128 P.2d 
48, 53 C.A.2d 639. 

50.55 Iowa.—Pines v. District Court 
in and for Woodbury County, 10 
N.W.2d 574, 233 Iowa 1284. 

Ohio.—Halcomb v. Eckle, App., 165 
N.E.2d 479. 

51. U.S.—Gordon v. Overlade, D.C. 

Ind., 143 F.Supp. 577. 

Fla.—Reed v. State, 113 So. 630, 94 
Fla. 32. 

Neb.—Corpus Juris Secundum quot¬ 
ed In Maher v. State, 13 N.W.2d 
641, 649, 144 Neb. 463, certiorari 
denied 65 S.Ct. 91, 323 U.S. 757, 89 
L.Ed. 606. 
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relative; it is consistent with delays, and whether to which an accused is entitled is a trial as soon as 
such a trial is afforded must be determined in the is reasonably possible. 52 - 10 The diligence and good 
light of the circumstances of each particular case faith of the prosecutor are not conclusive. 52 * 15 It is 
as a matter of judicial discretion. 52 generally said that a speedy trial is one had as soon 

after indictment as the prosecution can with reason- 
The constitutional provisions protect against arbi- able diligence prepare for it, regard being had to the 


trary and oppressive delays, 52 * 6 and 

Ensuing 1 term 

Provision of Declaration of Rights 
that in criminal prosecution accused 
shall have the right to a “speedy and 
public trial,” does not warrant hold¬ 
ing that unless an accused is grant¬ 
ed a trial at ensuing term of court 
subsequent to his being charged with 
a criminal offense he is entitled to be 
discharged unless good cause is 
shown for postponement of such ac¬ 
tion. 

Fla.—State ex rel. Curley v. Mc- 
Geachy, 6 So.2d 823, 149 Fla. 633. 

62. U.S.—Pollard v. U. S., Minn., 77 
S.Ct. 481, 352 U.S. 354, 1 L.Ed.2d 
393. 

Day v. Davis, C.A.Kan., 235 F.2d 
379, certiorari denied 77 S.Ct. 104, 
352 U.S. 881, 1 L.Ed.2d 81, rehear¬ 
ing denied 77 S.Ct. 152, 352 U.S. 
913, 1 L.Ed.2d 120—Petition of 

Sawyer, C.A.Wis„ 229 F.2d 805, cer¬ 
tiorari denied Sawyer v. Barczak, 
76 S.Ct. 1025, 351 U.S. 966, 100 L. 
Ed. 1486, rehearing denied 77 S.Ct. 
24, 352 U.S. 8G0, 1 L.Ed.2d 70— 
Kong v. U. S., C.A.Hawaii, 216 F. 
2d 665—U. S. ex rel. Hanson v. Ha¬ 
gen, C.C.A.I11., 166 F.2d 608, certio¬ 
rari denied 68 S.Ct. 1501, 334 U.S. 
849, 92 L.Ed. 1772. 

Petition of Sawyer, D.C.Wis., 129 
F.Supp. 687, affirmed 229 F.2d 805, 
certiorari denied Sawyer v. Barc¬ 
zak, 76 S.Ct. 1025, 351 U.S. 966, 100 
L.Ed. 1486, rehearing denied 77 S. 
Ct. 24, 352 U.S. 860, 1 L.Ed.2d 70. 

U. S. v. Pack, D.C.Del., 20 F.H.D. 
209, appeal dismissed, C.A., 247 F.2d 
168—U. S. v. Stein, D.C.N.Y., 18 
F.R.D. 17—U. S. v. Alagia, D.C. 
Del., 17 F.R.D. 15. 

Ariz.—State v. Hoffman, 279 P.2d 
898, 78 Ariz. 319. 

Cal.—People v. Godlewski, 140 P.2d 
381, 22 C. 2 d 677. 

People v. Coahran, 231 P.2d 502, 
104 C.A.2d Supp. 861—People v. 
Romero, 57 P.2d 557, 13 C.A.2d 667. 
Conn.—State v. Holloway, 156 A. 2 d 
466, 147 Conn. 22. 

Del.—Corpus Juris Secundum cited 

in Garner v. State, 145 A.2d 68 , 76, 

1 Storey 301—Kominski v. State, 
141 A.2d 138, certiorari denied Ko- 
minsky v. State of Del., 79 S.Ct. 
80, 358 U.S. 850, 3 L.Ed.2d 86 . 

D.C.—Stevenson v. U, S., C.A., 278 
F.2d 278—James v. U. S., 261 F.2d 
381, 104 U.S.App.D.C. 263, certiorari 
denied 79 S.Ct. 613, 359 !U.S. 930, 

3 L.Ed. 2 d 631. 


the speedy trial | terms of court; 1 

Fla.—Reed v. State, 113 So. 630, 94 
Fla. 32. 

Idaho.—Ellenwood v. Cramer, 272 P. 

2d 702, 75 Idaho 338. 

Ill.—People v. Benson, 166 N.E.2d 
80, 19 Ill.2d 50. 

Ind.—Corpus Juris Seoundum quoted 

in State v. Beckwith, 57 N.E.2d 193, 
196, 222 Ind. 618. 

Iowa.—Pines v. District Court in and 
for Woodbury County, 10 N.W.2d 
574, 233 Iowa 1284. 

Minn.—State v. Dehler, 102 N.W.2d 
696. 

Neb.—Svehla v. State, 96 N.W.2d 649, 
168 Neb. 553—Corpus Juris Secun¬ 
dum quoted in Maher v. State, 13 
N.W.2d 641, 649, 144 Neb. 463. 

N.Y.—People v. Prosser, 130 N.E.2d 
891, 309 N.Y. 353. 

People v. Winter, 182 N.Y.S.2d 
254, 18 Misc.2d 205—People v. 

Serio, 181 N.Y.S.2d 340, 13 Misc.2d 
973—People v. Mudra, 177 N.Y.S. 
2d 224, 12 Misc.2d 438—People v. 
Perry, 96 N.Y.S.2d 517, 196 MIsc. 
922. 

Ohio.—Shafer v. State, 183 N.E. 774, 
43 Ohio App. 493. 

Or.—State v. Kuhnhausen, 272 P.2d 
225, 201 Or. 478. 

Tenn.—State ex rel. Underwood v. 
Brown, 244 S.W.2d 168, 193 Tenn. 
113. 

Wash.—State v. Simpson, 216 P. 874, 
125 Wash. 665. 

16 C.J. p 440 note 11. 

No single test 

Question of what amounts to un¬ 
due delay depriving accused of right 
to speedy trial is always a factual 
one and there is no absolute single 
test. 

N.Y.—People v. Godwin, 156 N.Y.S.2d 
37, 2 A.D.2d 846, affirmed 141 N.E. 
2d 629, 2 N.Y.2d 891, 161 N.Y.S.2d 
145. 

52.5 U.S.—Pollard v. U. S., Minn., 
77 S.Ct. 481, 352 U.S. 354, 1 L.Ed.2d 
393. 

Ark.—Leggett v. Kirby, 331 S.W.2d 
267, certiorari denied 80 S.Ct. 1073, 
362 U.S. 981, 4 L.Ed. 1018. 

Ill.—People v. Farley, 96 N.E.2d 453, 
408 Ill. 288—People v. Hartman, 96 
N.E.2d 449, 408 Ill. 133—People v. 
Stillman, 62 N.E.2d 698, 391 Ill. 
227 —People v. Utterback, 52 N.E. 
2d 775, 385 Ill. 239—People v. Mei- 
senhelter, 45 N.E.2d 678, 381 Ill. 
378—People v. Maniatis, 130 N.E. 
323, 297 Ill. 72. 

N.Y.—People ex rel. Seiler v. Warden 
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> 3 a trial conducted according to 

of City Prison, 102 N.Y.S.2d 969, 
199 Misc. 570. 

52.10 U.S.—Shepherd v. U. S., C.C.A. 
Neb., 163 F,2d 974. 

Conn.—Wojculewicz v. Cummings, 
138 A.2d 512, 145 Conn. 11, certio¬ 
rari denied 78 S.Ct. 1010, 356 U.S. 
969, 2 L.Ed.2d 1075. 

Idaho.—Ex parte Rash, 134 P.2d 420, 
64 Idaho 521. 

La.—State v. Frith, 194 So. 1, 194 La. 
508. 

Okl.—Galbraith v. Lackey, 340 P.2d 
497. 

Pa.—Commonwealth v. Hilbert, 155 
A.2d 212, 190 Pa.Super. 602. 

Commonwealth v. Hare, 2 Pa. 
Dist. & Co.2d 726, 103 Pittsb.Leg. 
J. 105. 

Utah.—State v. Mathis, 319 P.2d 134, 
7 Utah 2d 100. 

52.15 N.Y.—People v. Phillips, 177 
N.Y.S.2d 804, 14 Misc.2d 565. 

53, Cal.—People v. Molinari, 67 P.2d 
767, 23 C.A.2d Supp. 761. 

Colo.—Corpus Juris quoted in Ex 
parte Miller, 180 P. 749, 750, 66 
Colo. 261. 

Del.—State v. Walker, 100 A.2d 413, 
9 Terry 190. 

Iowa.—Corpus Juris quoted in State 
v. Rowley, 198 N.W. 37, 39, 198 
Iowa 613, rehearing denied 199 N. 
W. 369, 198 Iowa 613, error dis¬ 
missed Rowley v. State of Iowa, 
46 S.Ct. 27, 269 U.S. 694, 70 L.Ed. 
430. 

Ky.—Clark v. Commonwealth, 293 S. 
W.2d 465, certiorari denied Clark 
v. Commonwealth of Ky., 77 S.Ct. 
682, 353 U.S. 923, 1 L.Ed,2d 720. 
Mich.—Corpus Juris oited in Hicks 
v. Boyne, 211 N.W. 35, 236 Mich. 
689. 

Or.—State v. Harris, 200 P. 926, 101 
Or. 410. 

S.D.—State v. Pratt, 107 N.W. 538, 
20 S.D. 440, 11 Ann.Cas. 1049. 

Va.—Butts v. Commonwealth, 133 S. 

E. 764, 145 Va. 800. 

16 C.J. P 439 note 5. 

Condition of docket 

( 1 ) Accused should be given a trial 
as promptly as the condition of the 
docket will permit. 

N.C.—State v. Underwood, 92 S.B.2d 
461, 244 N.C. 68 . 

(2) Accumulation of business in 
court and condition of calendar make 
a difference in construing constitu¬ 
tional guaranty of speedy trial. 
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fixed rules, regulations, and proceedings of law, 
free from vexatious, capricious, and oppressive de¬ 
lays. 64 While justice should be administered with 
dispatch, the essential ingredient is orderly expedi¬ 
tion and not mere speed, 64 - 5 and mere lapse of time 
before trial is not the only factor to be consid¬ 
ered. 64 - 10 The number of years having elapsed since 


the commission of the offense is an important, but 
not conclusive, criterion in determining whether 
accused has been deprived of his constitutional right 
to a speedy trial. 54 - 16 

The point of beginning of the time for bringing 
accused to trial is the commencement of the prose¬ 
cution against him, 54 - 20 or the beginning of the time 


Cal.—People v. Crittenden, 209 P.2d 
161, 93 C.A.2d Supp. 871. 

Seasonable time for preparation 

(1) People's right to effective en¬ 
forcement of criminal law required 
that allowance he made for reason¬ 
able time to prepare for trial and 
for reasonable accommodation to 
pressures and needs of those charg¬ 
ed with duty of administering the 
law. 

Ind.—State v. Marshall, 104 N.E.2d 
926, 230 Ind. 612. 

N.Y.—People v. Winter, 182 N.Y.S.2d 
254, 18 Misc.2d 205. 

(2) Right of speedy trial should 
not operate to deprive the state of a 
reasonable opportunity of fairly pros¬ 
ecuting criminals, and the prosecu¬ 
tion is entitled to a reasonable time 
in which to secure the attendance 
of witnesses. 

Mich.—People v. Den Uyl, 31 N.W.2d 
699, 320 Mich. 477. 

(3) Under constitutional guaranty 
of speedy trial, prosecution acting 
with due diligence will be granted 
a reasonable time to prepare case for 
trial. 

Cal.—People v. Crittenden, 209 P.2d 
161, 93 C.A.2d Supp. 871. 

(4) When a person charged with 
crime is willing to proceed at once to 
trial, no delay on the part of the 
prosecution is reasonable, except only 
that which is necessary for proper 
preparation and to secure the attend¬ 
ance of witnesses. 

N.Y.—People v. Harris, 50 N.Y.S.2d 
745, 182 Misc. 787, reversed on oth¬ 
er grounds 54 N.Y.S.2d 161, 268 
App.Div. 731, reversed on other 
grounds 63 N.E.2d 17, 294 N.Y. 424. 

54. U.S.—Shepherd v. TJ. S., C.C.A. 

Neb., 163 F.2d 974—Daniels v. U. S. f 
C.C.A.Cal., 17 F.2d 339, certiorari 
denied Appell v. U. S., 47 S.Ct. 591, 
274 U.S. 744, 71 L.Ed. 1325. 

Ala.—Sample v. State, 36 So. 367, 138 
Ala. 259. 

Cal.—People v. Walker, 244 P. 94, 76 
C.A 192. 

Colo.—Ex parte Miller, 180 P. 749, 66 
Colo. 261. 

Idaho.—Ellenwood v. Cramer, 272 P. 
2d 702, 76 Idaho 338—State v. Ei- 
kelberger, 230 P.2d 696, 71 Idaho 
2 82. 

Ind.—Corpus Juris Secundum quoted 

in State v. Beckwith, 57 N.E.2d 
193, 196, 222 Ind. 618. 

Iowa.—Pines v. District Court in and 
for Woodbury County, 10 N.W.2d 


574, 233 Iowa 1284— Corpus Juris 
quoted in State v. Rowley, 198 N. 
W. 37, 39, 198 Iowa 613, rehearing 
denied 199 N.W. 369, 198 Iowa 613, 
error dismissed Rowley v. State of 
Iowa, 46 S.Ct. 27, 269 U.S. 694, 70 
L.Ed. 430. 

La.—State v. Frith, 194 So. 1, 194 La. 
508. 

Mich.—People v. Den Uyl, 31 N.W.2d 
699, 320 Mich. 477. 

Neb.—Svehla v. State, 96 N.W.2d 649, 
168 Neb. 553. 

Ohio.—State v. Mango, Com.Pl., 114 
N.E.2d 499. 

Or.—State v. Kuhnhausen, 2 72 P.2d 
225, 201 Or. 478—State v. Swain, 31 
P.2d 745, 147 Or. 207, 93 A.L.R. 921, 
rehearing denied 32 P.2d 773, 147 
Or. 207, 93 A.L.R. 930—Johnston v. 
Circuit Court for Multnomah Coun¬ 
ty, 12 P.2d 1027, 140 Or. 100—State 
v. Lee, 224 P. 627, 110 Or. 682. 
Pa.—Northampton Mint Co. v. Fred¬ 
erick, 10 Pa.Dist. & Co., 59, 20 
North.Co. 312, 40 York Leg.Rec. 
147. 

16 C.J. p 440 note 6 . 

Sights of public justice 

(1) Constitutional right of an ac¬ 
cused to a speedy trial must be con¬ 
sidered with respect to the practical 
administration of justice, and such 
right does not preclude the rights 
of public justice. 

U.S.—Kyle v. U. S., C.A.Or., 211 F.2d 
912. 

( 2 ) Disposition of question wheth¬ 
er an accused Is being afforded a 
speedy trial calls for a nice balancing 
between public interest and accused's 
rights. 

Del.—State v. Walker, 100 A.2d 413, 

9 Terry 190. 

Hawaii.—Territory of Hawaii v. Shi- 
to, 43 Hawaii 203. 

Trial in due course of court proce¬ 
dure 

Fla.—State v. Dowling, 107 So. 267, 
91 Fla. 236. 

Bearing civil cases in advance of 
criminal cases does not violate the 
guaranty of a speedy trial. 

Okl.—State v. Cole, 109 P. 736, 4 
Okl.Cr. 25. 

54.5 U.S.—Smith v. U. S., Ala., 79 
S.Ct. 991, 360 U.S. 1 , 3 L.Ed.2d 1041. 
Other statements of rule 

(1) “Speed in trying accused per¬ 
sons is not of itself a primal and 
separate consideration. Justice, both 
to the accused and to the public, is j 
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the prime consideration. Such speed 
is merely an important element or 
attribute of justice. If either party 
is forced to trial without a fair op¬ 
portunity for preparation, justice is 
sacrificed to speed.” 

U.S.—Frankel v. Woodrough, C.C.A 
Neb., 7 F.2d 796, 798. 

Iowa.—Pines v. District Court in and 
for Woodbury County, 10 N.W.2d 
574, 581, 233 Iowa 1284. 

( 2 ) “Time, only, will not always 
suffice as the sole basis for the de¬ 
termination of this question, but 
time, together with the surrounding 
circumstances, avoids an arbitrary 
standard and yet effectively pre¬ 
serves the safeguards created by the 
Constitution.” 

Cal.—People v. Flores, 99 P.2d 326, 
328, 37 C.A.2d 282—People v. Ro¬ 
mero, 57 P.2d 557, 559, 13 C.A. 2 d 
667. 

(3) While in every case an accused 
is entitled to a speedy trial, it is not 
the intention of the law that such 
serious matters involving life and 
liberty might be handled in haste be¬ 
yond powers of ordinary human com¬ 
prehension of significance of such 
matters and in a cataclysmic man¬ 
ner. 

Okl.—Application of Kinnison, 335 P. 
2d 645. 

54.10 U.S.—Bayless v. U. S., C.C.A. 
Mo., 147 F.2d 169, modified on oth¬ 
er grounds 150 F.2d 236. 

Mich.—People v. Den Uyl, 31 N.W. 2 d 
699, 320 Mich. 477. 

54.15 U.S.—Fouts v. JJ. S., C.A.Ohio, 
253 F.2d 215. 

Ten years 

Passage of ten years since indict¬ 
ment charging defendants with viola¬ 
tion of bank robbery statute did not 
establish conclusively the impossi¬ 
bility of a fair trial, but lapse of 
such lengthy period was a monition 
that an extremely careful appraisal 
of the circumstances should be made 
by court. 

U.S.—Fouts v. U. S., supra. 

54.20 Cal.—People v. Godlewski, 140 
P.2d 381, 22 C.2d 677. 

N.Y.—People v. Wilson, 200 N.Y.S. 

2 d 792, 10 App.Div. 2 d 297. 

Existing charge 

Ordinarily right to speedy trial in 
criminal prosecution is speedy trial 
on existing charge. 

Me.—State v. Boynton, 62 A.2d 182 , 
143 Me. 313. 
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for bringing accused to trial is the date of arrest. 54 - 25 
One accused of crime is not entitled to a trial im¬ 
mediately on his arrest or accusation; 54 - 30 he must 
wait until a regular term of the court having juris¬ 
diction of the offense with which he is charged, 
until an indictment is found and presented if the 
case is one wherein the trial is on indictment, and 
until the prosecution has had a reasonable time 
to prepare for the trial. 55 Accordingly, the right to 
a speedy trial is not denied where accused is tried 
as soon as the orderly conduct of business of the 
court permits, 65 - 5 and such right is not infringed by 


continuances in the discretion of the presiding 
judge, 66 unless such discretion is arbitrarily exer¬ 
cised. 57 However, an unreasonable delay arising 
from the negligence or laches of the prosecution 
without fault or consent by accused violates the 
guaranty of a speedy trial. 58 

In accordance with the foregoing rules, under 
the particular circumstances involved, cases have 
held that accused was not deprived of a speedy trial 
in violation of constitutional or statutory provi¬ 
sions, 58 - 5 while in other cases, particular periods of 


Separate offense 

Where accused was indicted in 1947 
for disposing of mortgaged property 
without the mortgagee’s consent and 
in 1949 was charged with obtaining 
money by false pretenses, the of¬ 
fenses were separate and distinct and 
accused was not entitled to be dis¬ 
charged on the ground that he was 
denied a “speedy public trial” where 
a nolle prosequi was entered to the 
earlier indictment and accused was 
tried and convicted under the later 
indictment. 

Tenn.—May v. State, 237 S.W.2d 550, 
192 Tenn. 63. 

54.25 Ohio.—Halcom v. Eckle, App., 
165 N.E.2d 479. 

Period between indictment and ar¬ 
rest not to be included in computing 
the time within which trial must be 
had, since the right to speedy trial 
is based on individual’s right to be 
at liberty. 

Ill.—People v. Kidd, 191 N.E. 244, 357 
Ill. 133. 

Prison discipline 

Where defendant and codefendant 
were seen committing alleged offense 
while they were prisoners in prison, 
and on that date they were disci¬ 
plined for the alleged offense as a 
violation of prison regulations by be¬ 
ing placed in solitary confinement, 
defendant’s right to speedy trial did 
not arise on that date, on ground 
that he was arrested on that date, 
since disciplining of defendant by 
prison officers for alleged violation of 
prison rules was not an "arrest.” 
Cal.—People v. Ragsdale, App., 2 
Cal.Rptr. 640. 

54.30 U.S.—Bullock v. TJ. S., C.A. 
Tenn., 265 F.2d 683, certiorari de¬ 
nied 79 S.Ct. 1294, 360 U.S. 909, 3 
L.Ed.2d 1260, certiorari denied Kas¬ 
per v. U. S., 79 S.Ct. 1452, 360 U.S. 
932, 3 L.Ed.2d 1546, rehearing de¬ 
nied 80 S.Ct. 46, 361 U.S. 855, 4 L. 
Ed.2d 95. 

U. S. v. Pack, D.C.Del., 20 F.R.D. 
209, appeal dismissed, C.A., 247 F. 
2d 168. 

Ark.—Leggett v. Kirby, 331 S.W.2d 
267, certiorari denied 80 S.Ct. 1073, 
362 U.S. 981, 4 L.Ed. 1018. 


Ohio.—State v. Mango, Com.Pl., 114 
N.E.2d 499. 

Pa.—Commonwealth v. Hare, 2 Pa. 
Dist. & Co.2d 726, 103 Pittsb.Leg. 
J. 105. 

55. La.—State v. Frith, 194 So. 1, 
194 La. 508. 

Minn.—State v. Artz, 191 N.W. 605, 
154 Minn. 290. 

Pa.—Northampton Mint Co. v. Fred¬ 
erick, 10 Pa.Dist. & Co. 59, 20 
North.Co. 312, 40 York Leg.Rec. 
147. 

Va.—Butts v. Commonwealth, 133 S. 
E. 764, 145 Va. 800. 

Wis.—Corpus Juris Secundum quoted 
in State v. Carli, 86 N.W.2d 434, 
438, 2 Wis.2d 429, rehearing denied 
87 N.W.2d 830, 2 Wis.2d 434, certio¬ 
rari denied 78 S.Ct. 1151, 357 U.S. 
907, 2 L.Ed.2d 1157. 

16 C.J. p 440 notes 12-14. 

Time consistent with business of 
court 

"Speedy public trial,” required by 
Constitution, does not mean trial im¬ 
mediately after accused's apprehen¬ 
sion and indictment, but public trial 
consistent with business of court. 
Ill.—People v. Wilson, 190 N.E. 270, 
356 Ill. 256. 

55.5 U.S.—Hoopengarner v. U. S., C. 
A.Mich., 270 F.2d 465—Barnowski 
v. Hudspeth, C.C.A.Kan., 113 F.2d 
984, certiorari denied 61 S.Ct. 65, 
311 U.S. 683, 85 L.Ed. 440. 

56. Cal.—People v. Brown, 296 P.2d 
560, 141 C.A.2d 299. 

Iowa.—State v. Johnson, 111 N.W. 
827, 136 Iowa 601. 

Ky.—Mahan v. Commonwealth, 286 
S.W.2d 93. 

Wis.—Corpus Juris Secundum quoted 
in State v. Carli, 86 N.W.2d 434, 
438, 2 Wis.2d 429, certiorari denied 
78 S.Ct. 1151, 357 U.S. 907, 2 L.Ed. 
2d 1157. 

16 C.J. P 445 note 86. 

57. Cal.—People v. Molinari, 67 P.2d 
767, 23 C.A.2d, Supp., 761. 

Pa.—Northampton Mint Co. v. Fred¬ 
erick, 10 Pa.Dist. & Co. 59, 20 
North.Co. 312. 

Wis.—Corpus Juris Secundum quoted 

in State v. Carli, 86 N.W.2d 434, 
438, 2 Wis.2d 429, certiorari denied 
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78 S.Ct. 1151, 357 U.S. 907, 2 L.Ed. 
2d 1157. 

Indefinite postponement of prosecu¬ 
tion against lawyer for giving per¬ 
jured testimony in matter of probat¬ 
ing will until determination of civil 
case was held abuse of discretion. 
Mich.—Hicks v. Boyne, 211 N.W. 35, 
236 Mich. 689. 

58, U.S.—Petition of Provoo, D.C. 
Md., 17 F.R.D. 183, affirmed 76 S.Ct 
101, 350 U.S. 857, 100 L.Ed. 761. 

Cal.—People v. Echols, 271 P.2d 695, 
125 C.A.2d 810. 

Kan.—State v. Hess, 304 P.2d 474, 
180 Kan. 472. 

N.Y.—People v. Wilson, 200 N.Y.S. 

2d 792, 10 App.Div.2d 297. 

Ohio.—State v. Milner, Com.Pl., 149 
N.E. 2d 189. 

Va.—Butts v. Commonwealth, 133 S. 

E. 764, 145 Va. 800. 

Filing of indictment 

Where accused had been served 
with process, filing away indictment, 
over accused’s objection, with leave to 
reinstate, was error. 

Ky.—Tepper v. Commonwealth, 273 
S.W.2d 355. 

58.5 U.S.—U. S. v. Brest, C.A.Pa., 266 

F. 2d 879—Euziere v. U. S., C.A.Okl., 
266 F.2d 88—Bullock v. U. S., C.A. 
Tenn., 265 F.2d 683, certiorari de¬ 
nied 79 S.Ct. 1294, 360 U.S. 909, 3 
L.Ed.2d 1260, certiorari denied Kas¬ 
per V. U. S., 79 S.Ct. 1452, 360 U.S. 
932, 3 L.Ed.2d 1546, rehearing de¬ 
nied 80 S.Ct. 46, 361 U.S. 855, 4 L. 
Ed. 2d 95—Hastings v. McLeod, C. 
A.Okl., 261 F.2d 627—U. S. v. Kaye, 
C.A.N.Y., 251 F.2d 87, certiorari de¬ 
nied Kaye v. U. S., 78 S.Ct. 702, 
356 U.S. 919, 2 L.Ed.2d 714—Peti¬ 
tion of Sawyer, C.A.Wis., 229 F.2d 
805, certiorari denied Sawyer v. 
Barczak, 76 S.Ct. 1025, 351 U.S. 
966, 100 L.Ed. 1486, rehearing de¬ 
nied 77 S.Ct. 24, 362 U.S. 860, 1 L. 
Ed.2d 70—Chinn v. U. S., C.A.W. 
Va., 228 F.2d 151—Campodonico v. 
U. S., C.A.Cal., 222 F.2d 310, certio¬ 
rari denied 76 S.Ct. 65, 350 U.S. 831, 
100 L.Ed. 742—Story v. Hunter, 
C.C.A.Kan., 158 F.2d 825, certiorari 
denied 67 S.Ct. 1509, 331 U.S. 839. 
91 L.Ed. 1851. 
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delay have been held excessive and in violation of 
accused’s rights. 58 * 10 

b. Legislative Definition 

Statutes providing for a discharge of the accused un¬ 
less trial is had within a stated time after indictment or 
commitment have been enacted for the purpose of en¬ 
forcing the constitutional right to a speedy trial, arvd they 
constitute a legislative construction or definition of the 
constitutional provision. 


The term “speedy,” as employed in constitutional 
provisions guaranteeing accused a speedy trial, 
being a word of indeterminate meaning, permits leg¬ 
islative definition to some extent; 50 and the author¬ 
ities generally hold that statutes providing for a 
discharge of accused unless trial is had within a 
stated time after indictment, information, or com¬ 
mitment, 60 or which require an indictment or in- 


Sima v. U. S., 96 F.Supp. 932, 119 
Ct.Cl. 405—Wzesinski v. Amos, D. 
C.Ind., 143 F.Supp. 585—-Ex parte 
Fickerill, D.C.Tex., 44 F.Supp. 741. 

U. S. v. Brest, D.C.Pa„ 23 F.R.D. 
103—U. S. V. Stein, D.C.N.Y, 13 F. 
R.D. 17. 

Cal.—People v. Sylvia, 351 P.2d 781, 
4 Cal.Rptr. 509—People v. Hamp¬ 
ton, 302 P.2d 300, 47 C.2d 239— 
People v. Jordan, 290 P.2d 484, 45 
C.2d 697. 

People v. Garmon, App., 2 Cal. 
Rptr. 60—People v. Howard, 286 
P.2d 454, 135 C.A.2d 95, certiorari 
denied In re Howard, 76 S.Ct. 839, 
351 U.S. 940, 100 L.Ed. 1467—Peo¬ 
ple v. Costello, 237 P.2d 281, 107 
CA..2d 514, hearing dismissed. 

People v. Crittenden, 209 P.2d 
161, 93 C.A.2d Supp. 871. 

Ga.—Williams v. State, 84 S.E.2d 
854, 199 Ga. 504. 

Ill.—People v. Hill, 160 N.E.2d 779, 
17 I11.2d 112, certiorari denied Hill 
v. Illinois, 80 S.Ct. 6T7, 363 U.S. 
922, 4 L.Ed.2d 742, rehearing de¬ 
nied 80 S.Ct. 881, 362 U.S. 966, 4 
L.Ed.2d 879. 

Ky.—Clark v. Commonwealth, 293 S. 
W.2d 465, certiorari denied Clark 
v. Commonwealth of Ky., 77 S.Ct. 
682, 353 U.S. 923, 1 L.Ed.2d 720— 
Mahan v. Commonwealth, 286 S.W. 
2d 93. 

La.—State v. McClain, 194 So. 563, 
194 La. 605—State v. Frith, 194 
So. 1, 194 La. 508. 

Mass.—Commonwealth v. Hanley, 149 
N.E.2d 608, 337 Mass. 384, 66 A.L. 
R.2d 222, certiorari denied Hanley 
v. Commonwealth of Massachu¬ 
setts, 79 S.Ct. 79, 358 U.S. 850, 8 
L.Ed.2d 85. 

Mo.—State v. Hicks, 185 S.W.2d 650, 
353 Mo. 950. 

Neb.—Svehla v. State, 96 N.W.2d 649, 
168 Neb. 553. 

Nev.—State v. Blackwell, 198 P.2d 
280, 65 Nev. 405, rehearing denied 
200 P.2d 698, 65 Nev. 405, certio¬ 
rari denied 69 S.Ct. 742, 336 U.S. 
939, 93 L.Ed. 1097. 

N.J.—State v. Dandridge, 117 A.2d 
153, 37 N.J.Super. 144. 

N.Y.—People on Behalf of Mathias 
v. O’Hara, 200 N.Y.S.2d 173. 

People v. Loucks, 194 N.Y.S.2d 
399, 20 Misc.2d 606—People v. Hil- 
debrandt, 129 N.Y.S.2d 48, 204 Misc. 
1116, reversed on other grounds 
126 N.E.2d 377, 308 N.Y. 397. 

Ohio.—Halcomb v. Eckle, App., 165 
N.E.2d 479—State v. Knight, 66 


N.E.2d 645, 77 Ohio App. 214, ap¬ 
peal dismissed 64 N.E.2d 323, 146 
Ohio St. 130, certiorari denied 66 
S.Ct. 960, 327 U.S. 808, 90 L.Ed. 
1032, rehearing denied 66 S.Ct. 1117, 
328 U.S. 878, 90 L.Ed. 1646. 

Okl.—Application of Hastings, Cr., 
325 P.2d 1116—Ex parte Tidwell, 
Cr., 309 P.2d 302. 

Or.—State v. Teague, 336 P.2d 338, 
215 Or. 609. 

Pa.—Commonwealth ex rel. Hamil¬ 
ton v. Cavell, 146 A.2d 373, 188 Pa. 
Super. 161—Commonwealth ex rel. 
Leon v. Banmiller, 146 A.2d 69, 187 
Pa.Super. 558, certiorari denied 
Commonwealth of Pennsylvania ex 
rel. Leon v. Banmiller, 79 S.Ct. 1144, 
359 U.S. 1004, 3 L.Ed.2d 1033. 

Davis v. Baldi, Com.Pl., 7 Chest. 
Co. 110. 

Tenn.—Gerchman v. State, 332 S.W. 
2d 182. 

Utah.—State v. Mathis, 319 P.2d 134, 
7 Utah 2d 100. 

Wash.—State v. Arnold, 259 P.2d 
1104, 43 Wash.2d 63. 

Wis.—State v. Harrison, 50 N.W.2d 
38, 260 Wis. 89. 

Accused’s right not violated 

(1) Where he was tried thirty-one 
days after information was filed, al¬ 
though an information charging the 
same offense filed sixty-four days be¬ 
fore had been dismissed. 

Cal.—People v. Romero, 57 P.2d 557, 
13 C.A.2d 667. 

(2) Where accused in penitentiary, 
was not tried within eighteen months 
after pleas of not guilty were filed. 
Ohio.—Shafer v. State, 183 N.E. 774, 

43 Ohio App. 493. 

(3) Delay of two months in bur¬ 
glary prosecution was not denial of a 
“speedy trial.” 

Colo.—People v. Wolff, 137 F.2d 693, 
111 Colo. 46. 

(4) Other circumstances in which 
accused's right was not violated. 
U.S.—Pollard v. U. S., Minn., 77 S.Ct. 

481, 852 U.S. 354, 1 L.Ed.Sd 393. 

Hughes v. Heinze, C.A.Cal., 268 
F.2d 864. 

58.10 Cal.—Coughlan v. Justice 

Court of Kern River Judicial Dist., 
Kern County, 267 F.2d 368, 123 C. 
A.2d 654. 

D.C.—U. S. v. McWilliams, D.C., 69 
F.Supp. 812, affirmed 163 F.2d 695, 
82 U.S.App.D.C. 259. 

Delay of year 

Cal.—De La Mar v. Superior Court 
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in and for City and County of San 
Francisco, 71 P.2d 96, 22 C.A.2d 
373. 

Delay of eighteen, months 
Cal.—Harris v. Municipal Court of 
City of Los Angeles, 285 P. 699. 209 
C. 55, followed in Hackel v. Munic¬ 
ipal Court of City of Los An¬ 
geles, 285 P. 704, 209 C. 780. 

Delay of five years 

N.Y.—People v. Chirieleison, 143 N.E. 
2d 914, 3 N.Y.2d 170, 164 N.Y.S.2d 
726. 

Arbitrary postponement of misde¬ 
meanor trial for forty-eight days, 
over accused's objection, entitled him 
to dismissal of prosecution. 

Cal.—People v. Molinari, 67 P.2d 767, 
23 C.A2d, Supp., 761. 

59. Idaho.—Schrom v. Cramer, 275 
P.2d 979, 76 Idaho 1. 

Miss.—Heard v. Clark, 126 So. 43, 
156 Miss. 355. 

N.C.—State v. Webb, 70 S.E. 1064, 155 
N.C. 426. 

Okl.—Application of Hayes, Cr., 301 
P.2d 701—Berkihiser v. State, 219 
P.2d 1020, 92 Okl.Cr. 31—Hembree 
v. Howell, 214 P.2d 458, 90 Okl.Cr. 
370—Corpus Juris Secundum quot¬ 
ed in State ex rel. Rothrock v, 
Haynes, 177 P.2d 515, 517, 83 Okl. 
Cr. 387—Davidson v. State, 171 P.2d 
640, 82 Okl.Cr. 402—Brummitt v. 
Higgins, 157 P.2d 922, 80 Okl.Cr. 
183—Ex parte WiJkerson, 117 P. 
2d 172, 73 OkLCr. 32, certiorari de¬ 
nied Wilkerson v. Barefoot, 62 S.Ct. 
480, 814 U.S. 697, 86 L.Ed. 557— 
Corpus Juris Secundum cited in 
Ex parte Meadows, 112 F.2d 419, 
427, 71 Okl-Cr. 353. 

Or.—State v. Kuhnhausen, 272 P.2d 
225, 201 Or. 478. 

No conflict 

Statute with respect to an ac¬ 
cused's right to a speedy trial in a 
criminal case is merely declaratory 
of rights guaranteed under consti¬ 
tutional provisions that courts shall 
be open so that every person shall 
have remedy and that in criminal 
prosecutions accused shall have the 
right to a speedy and public trial, and 
there is no conflict between provi¬ 
sions of statute and such constitu¬ 
tional provisions. 

Fla.—State ex rel. Curley v. Mc- 
Geachy, 6 So.2d 823, 149 Fla. 633. 

60. Cal.—People v. Godlewsiti, 140 
P.2d 381, 22 C.2d 677. 
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formation within a stated time, 61 are enacted for 
the purpose of enforcing the constitutional right, 
and that they constitute a legislative construction or 
definition of the constitutional provision, and must 
be construed fairly to the accomplishment of that 
end. 62 Accordingly, where accused’s trial is timely 
under the statute providing for the time within 
which trial must be had, the constitutional require¬ 
ment that accused be given a speedy trial is satis¬ 
fied. 62 - 5 Compliance must be had with a statute 
requiring the bringing of accused to trial within a 
specified time, 62 - 10 or else accused may be entitled to 
discharge or a dismissal of the proceedings, as dis¬ 
cussed infra § 468. 

Some decisions hold, however, that the rights of 
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an accused under a statute relating to discharge for 
delay in trial are not coextensive with his rights 
under a constitutional provision that justice shall 
be administered speedily and without delay; 62 - 15 and 
violation of the statute or the procedure under the 
statute does not in itself create a constitutional 
question. 62 - 20 According to this view, such a statute 
is not a definition of the constitutional provision 
relative to a speedy trial, but is merely an enactment 
pursuant to the constitutional provision; 62 - 25 and 
the legislature does not by a statute requiring a dis¬ 
missal of a prosecution not brought to trial within 
a specified time state that a trial is speedy if had 
within the time mentioned, but does state that an 
indictment not tried as provided shall be dis¬ 
missed. 62 - 20 


People v. Angelopoulos, 86 P.2d 
873, 30 C.A.2d 638—People v. Walk¬ 
er, 244 P. 94, 76 C.A. 192. 

Idaho.—Schrom v. Cramer, 276 P.2d 
979, 76 Idaho 1. 

Ill.—People v. House, 141 N.E.2d 12, 
10 I11.2d 566—People v. Hartman, 
96 N.E.2d 449, 408 Ill. 133—Peo¬ 
ple v. Stillman, 62 N.E.2d 698, 391 
Ill. 227—People v. Meisenhelter, 46 
N.E.2d 678, 381 Ill. 378. 

Ind.—Lies© v. State, 118 N.E.2d 731, 
233 Ind. 260—Zehrlaut v. State, 102 
N.E.2d 203, 230 Ind. 175. 

Iowa.—McCandless v. District Court 
of Polk County, 61 N.W.2d 674, 245 
Iowa 599—Hottle v. District Court 
in and for Clinton County, 11 N.W. 
2d 30, 233 Iowa 904—Pines v. Dis¬ 
trict Court in and for Woodbury 
County, 10 N.W.2d 574, 233 Iowa 
1284—Martens v. Gaffney, 298 N.W. 
801, 230 Iowa 712. 

Kan.—State v. Hess, 304 P.2d 474, 180 
Kan. 472. 

Mont.—Corpus Juris Secundum quot¬ 
ed in State v. McGowan, 131 P.2d 
262, 264, 113 Mont. 691. 

Neb.—Corpus Juris Secundum cited 
In Maher v. State, 13 N.W.2d 641, 
649, 144 Neb. 463, certiorari denied 
66 S.Ct. 91, 323 U.S. 757, 89 L.Ed. 
606. 

Okl.—Jordan v. Phillips, Cr., 344 P.2d 
600—State v. Dickson, Cr., 332 P. 
2d 1109—Ex parte Gregory, Cr., 309 
P.2d 1083—Corpus Juris Seouadum 
cited in Ex parte Meadows, 112 P. 
2d 419, 427, 71 Okl.Cr. 353—Ex 
parte Leathers, 90 P.2d 450, 66 
Okl.Cr. 172—Ex parte Menner, 250 
P. 541, 35 Okl.Cr. 252—Ex parte 
Munger, 234 P. 219, 29 Okl.Cr. 407. 

Va.—Butts v. Commonwealth, 133 S. 
E. 764, 145 Va. 800. 

W.Va.—Ex parte Hollands worth, 117 
S.E. 369, 93 W.Va. 543. 

Wyo.—State v. Levand, 262 P. 24, 37 
Wyo. 372, rehearing denied 263 P. 
623, 37 Wyo. 372. 

16 C.J. p 440 note & 


Supplementary provision 

Statute requiring accused who has 
given bail for his appearance to be 
brought to trial before end of third 
term of court in which the cause is 
pending supplements constitutional 
provision guaranteeing speedy public 
trial, and provides a method for se¬ 
curing the right thereby declared. 
Neb.—Maher v. State, 13 N.W.2d 641, 
144 Neb. 463, certiorari denied 65 
S.Ct. 91, 323 U.S. 757, 89 L.Ed. 606. 
“Period fixed must date from the 
arrest, and not from the time the 
indictment is returned,” to give effect 
to constitutional provision, that every 
person charged with crime shall be 
given a speedy trial. 

Ill.—People v. Szobor, 195 N.E. 648, 
360 Ill. 233. 

61. Okl.—Parkinson v. State, 78 P.2d 
321, 64 Okl.Cr. 169. 

62. Idaho.—Schrom v. Cramer, 275 
P.2d 979, 76 Idaho 1. 

Mont.—Corpus Juris Secundum quot¬ 
ed in State v. McGowan, 131 P.2d 
262, 264, 113 Mont. 591. 

Okl.—Ex parte Gregory, Cr., 309 P.2d 
1083—Corpus Juris Secundum cited 
in Ex parte Meadows, 112 P.2d 419, 
427, 71 Okl.Cr. 353. 

Wyo.—State v. Keefe, 98 P. 122, 17 
Wyo. 227, 22 L.R.A.,N.S„ 896, 

17 Ann.Cas. 161. 

16 C.J. p 440 note 9. 

Liberal construction in favor of ac¬ 
cused 

W.Va.—Ex parte Hollandsworth, 117 
S.E. 369, 93 W.Va. 543. 

Mistaken legislation 

When there have been legislative 
enactments reasonably adopted to se¬ 
cure speedy trial, constitutional guar¬ 
anty cannot operate to discharge 
accused because of mistaken legisla¬ 
tion or because of failure to foresee 
and provide for every contingency 
which may occasion delay. 

Ala.—Ex parte State ex rel. Attorney 
General, 52 So.2d 158, 255 Ala. 
443. 


62.5 Kan.—State v. Stanley, 296 P. 
2d 1088, 179 Kan. 613, certiorari de¬ 
nied Stanley v. State of Kansas, 77 
S.Ct. 73, 352 U.S. 851, 1 L.Ed.2d 
62. 

62.10 Cal.—Wilson v. Superior Court 
In and For City and County of San 
Francisco, 271 P.2d 156, 125 C.A. 
2d 749. 

Ill.—People v. House, 141 N.E.2d 12, 
10 Ill.2d 556. 

Compliance held shown 
Cal.—People v. Brown, 296 P.2d 560, 
141 C.A.2d 299—People v. Leiva, 285 
P.2d 46, 134 C.A.2d 100—People v. 
Loggins, 282 P.2d 961, 132 C.A.2d 
736—People v. Bradford, 279 P.2d 
561, 130 C.A. 2d 60G—People v. 

Chapman, 209 P.2d 121, 93 C.A.2d 
365, certiorari denied 70 S.Ct. 423, 
338 U.S. 943, 94 L.Ed. 581. 

Statute held in applicable 

Statute limiting time for trial on 
charge of violating gaming statutes 
did not apply to trial on charge of 
conspiracy to violate gaming stat¬ 
utes, since conspiracy is a distinct 
offense entirely independent of crime 
or unlawful act which Is the pur¬ 
pose of the conspiracy. 

Conn.—State v. Faillace, 56 A.2d 167, 
134 Conn. 181. 

62.15 Ind.—Chelf v. State, 58 N.E.2d 
353, 223 Ind. 70. 

62.20 Ill.—People v. Hartman, 96 N. 
E.2d 449, 408 Ill. 133. 

62.25 Or.—State v. Kuhnhausen, 272 
P.2d 225, 201 Or. 478. 

62.30 Mont.—State v. McGowan, 131 
P.2d 262, 113 Mont. 591. 

Or.—State v. Kuhnhausen, 272 P.2d 
225, 201 Or. 478. 

Regulation of procedure 

(1) “Whether a trial is a speedy 
trial within the Constitution is a Ju¬ 
dicial question. The Legislature can¬ 
not say and does not say that a trial 
is speedy if had within the time 
. . . [specified]. It does say, and 

it properly may say In regulating 
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So, it has been held that while the time fixed by 
the legislature will be adopted by the courts, if not 
unreasonable, 62 * 35 the interpretation of the consti¬ 
tutional provision is purely a judicial question; 62 * 40 
and failure to give accused a speedy trial will give 
occasion for just complaint on accused’s part, not¬ 
withstanding the legislature has made adequate 
provision by statute designed to secure a speedy 
trial. 62 * 46 Where the legislature has not undertaken 
to fix any minimum time in such matters, what is a 
fair and reasonable time is within the discretion of 
the court. 62 * 50 

§ 468. Discharge of Accused on Denial of 
Speedy Trial 

a. In general 

b. Statutes as mandatory or discretionary 

c. Persons within statutes 

d. When right of discharge accrues 

a. In General 

Where the right of an accused to a speedy trial is 
violated, he may be entitled to a discharge or dismissal. 


Library References 

Cri min al Law <§^186, 574, 576. 

Where the constitutional provision guaranteeing 
accused the right to a speedy trial is regarded as 
self-executing, as is discussed in Constitutional Law 
§ 59, accused, on violation of such right, is entitled 
to be discharged or to have the proceedings dis¬ 
missed. 63 Other such provisions have been held 
not self-executing, 63 * 5 and mere delay, in violation of 
such right, does not warrant the court in exercising 
its discretion to dismiss an indictment, particularly 
where accused has not taken action to secure a 
speedy trial. 63 * 10 

The power of a court to dismiss a case on its 
own motion, for failure to prosecute with due 
diligence is inherent and exists independently of 
statute. 63 * 15 Further, under the express provisions 
of the statutes in some jurisdictions, in the event that 
accused is not tried within the period of time speci¬ 
fied by the statutes and if according to some of such 
provisions he has been committed and not admitted 
to bail, and, as is discussed in § 469, there has been 
a demand for trial, he is entitled to discharge or a 
dismissal of the proceedings. 64 Such statutes are 


criminal procedure, that an Indict¬ 
ment not tried as therein provided 
shall he dismissed.” 

Minn.—State v. Le Flohic, 150 N.W. 
171, 172, 127 Minn. 505. 

(2) A statute providing- for dis¬ 
missal of prosecutions not tried with¬ 
in sixty days after indictment or 
information while not unconstitu¬ 
tional as interfering- with court's 
effective application of constitutional 
guaranty of speedy trial, is not a 
•definition of “speedy trial” binding 
on the court in its application of the 
•constitutional guaranty of a speedy 
trial. 

Cal.—People v. Romero, 57 P.2d 657, j 
13 C.A.2d 667. 

62.35 Neb.—Svehla v. State, 96 N.W. 
2d 649, 168 Neb. 553—Maher v. 
State, 13 N.W.2d 641, 144 Neb. 463, 
certiorari denied 65 S.Ct. 91, 323 
U.S. 757, 89 L.Ed. 606. 

62.40 Mont.—State v. McGowan, 131 
P.2d 262, 113 Mont. 591. 

Neb.—Svehla v. State, 96 N.W.2d 649, 
168 Neb. 553—Maher v. State, 13 
N.W.2d 641, 144 Neb. 463, certiorari 
denied 65 S.Ct. 91, 323 U.S. 757, 89 
L.Ed. 606. 

•Or.—State v. Kuhnhausen, 272 P.2d 
225, 201 Or. 478. 

62.45 Ala.—-Ex parte State ex rel. 
Attorney General, 52 So.2d 158, 
255 Ala. 443. 

<62.50 Neb.—Svehla v. State, 96 N.W. 
2d 649, 168 Neb. 553—Maher v. 
State, 13 N.W.2d 641, 144 Neb. 463. 


63. U.S.—’U. S. v. Chase, D.C.I11., 135 
F.Supp. 230. 

Cal.—People v. Molinari, 67 P.2d 767, 
23 C.A.2d, Supp., 761. 

Colo.—Ex parte Miller, 180 P. 749, 
66 Colo. 261. 

D.C.—U. S. v. McWilliams, D.C., 69 
F.Supp. 812, affirmed 163 F.2d 695, 
82 U.S.App.D.C. 259. 

Jb&ck of diligence 

Where there has been a lack of 
due diligence in prosecution of a 
case, trial judge may dismiss, and 
his order will be sustained on appeal 
unless there has been a clear abuse of 
discretion. 

D.C.—U. S. r. McWilliams, 163 F.2d 
695, 82 U.S.App.D.C. 259. 

63.5 Ind.—Randolph v. State, 122 N. 
E.2d 860, 234 Ind. 57, certiorari 
denied 76 S.Ct. 145, 350 U.S. 889, 
100 L.Ed. 783. 

63.10 U.S.—U. S. v. Patrisso, D.C. 
N.Y., 21 F.R.D. 363. 

63.15 U.S.—Ex parte Altman, D.C. 
Cal., 34 F.Supp. 106. 

U. S. v. Alagia, D.C.Del., 17 F. 
R.D. 15. 

D.C.—District of Columbia v. Healy, 
Mun.App., 160 A.2d 800. 

Kan.—City of Wichita v. Catino, 265 
P.2d 849, 175 Kan. 657. 

64. U.S.—U. S. v. Dillon, D.C.N.Y., 
183 F.Supp. 541. 

Ark.—Smith v. State, 146 S.W.2d 158, 
201 Ark. 1185. 

Cal.—People v. Godlewski, 140 P.2d 
381, 22 C.2d 677. „ | 
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Herrick v. Municipal Court, 
Southern Judicial Dist., San Mateo 
County, 312 P.2d 264, 151 C.A.2d 
804—People v. Fegelman, 153 P.2d 
436, 66 C.A.2d 950—Rice v. Supe¬ 
rior Court in and for City and 
County of San Francisco, 104 P.2d 
874, 40 C.A.2d 391—Dearth v. Su¬ 
perior Court in and for Los An¬ 
geles County, 104 P.2d 376, 40 C. 
A.2d 56. 

Del.—Garner v. State, 145 A.2d 68, 
1 Storey 301. 

D.C.—U. S. v. McWilliams, 163 F.2d 
695, 82 U.S.App.D.C. 259. 

Fla.—Dickoff v. Dewell, 9 So.2d 804, 
152 Fla. 240. 

Ga.—Bryning v. State, 70 S.B.2d 779, 
86 Ga.App. 35—Towns v. State, 111 
S.E. 692, 28 Ga.App. 500. 

Ill.—People v. House, 141 N.E.2d 12, 
10 I11.2d 556—People v, Tamborski, 
114 N.E.2d 649, 415 Ill. 466—People 
v. Grandstaff, 154 N.E. 448, 324 Ill. 
70. 

People v. Switalski, 72 N.E.2d 
447, 331 IllApp. 31. 

Iowa.—McCandless v. District Court 
of Polk County, 61 N.W.2d 674, 245 
Iowa 599. 

Kan.—State v. Brockelman, 249 P.2d 
692, 173 Kan. 469. 

La.—State v. Bradley, 79 So.2d 561, 
227 La. 421. 

N.Y.—People v. Prosser, 130 N.E.2d 
891, 309 N.Y. 353. 

People v. Wilson, 169 N.Y.S.2d 
285, 5 A.D.2d 690. 

People v. Winter, 182 N.Y.S.2d 
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valid, 64 - 6 and are to be construed in the interest of dure, Rule 48 (b), 18 U.S.C.A. 64 - 20 
the liberty of accused. 64 - 10 Similar provision is 

sometimes made by rule of court, 64 - 15 and unneces- Statutes providing for discharge of an accused in 
sary delay in bringing accused to trial is a ground of case of delay are applicable only to prosecutions 
dismissal under Federal Rules of Criminal Proce- and circumstances within their terms. 64 - 25 Such 


254, 18 Misc.2d 205—People v. 

Phillips, 177 N.Y.S.2d 804, 14 Misc. 
2d 565—People v. Roberts, 177 N. 
Y.S.2d 226, 11 Misc.2d 957—-People 
v. Mudra, 177 N.Y.S.2d 224, 12 
Misc.2d 438—People v. Exter, 158 
N.Y.S.2d 60, 4 Misc.2d 651—People 
ex rel. Seiler v. Warden of City 
Prison, 102 N.Y.S.2d 969, 199 Misc. 
570. 

Okl.—Jordan v. Phillips, Cr., 344 P. 
2d 600—Application of Cameron, 
258 P.2d 208, 97 Okl.Cr. 81—Hem¬ 
bree v. Howell, 214 P.2d 458, 90 
Okl.Cr. 370—Davidson v. State, 171 
P.2d 640, 82 Okl.Cr. 402—Brummitt 
v. Higgins, 157 P.2d 922, 80 Okl.Cr. 
183—Glover v. State, 134 P.2d 144, 
76 Okl.Cr. 53. 

Or.—State v. Crosby, 342 P.2d 831, 
217 Or. 393—State v. Kuhnhausen, 
272 P.2d 225, 201 Or. 478. 

Pa.—Commonwealth v. Sukena, 11 
Pa.Dist. & Co. 340, 25 Sch.Leg.Rec. 
13, 77 Pittsb.Leg.J. 79. 

Va.—Flanary v. Commonwealth, 35 
S.E.2d 135, 184 Va. 204. 

Wash.—State ex rel. James v. Su¬ 
perior Court, King County, 202 P. 
2d 250, 32 Wash.2d 451. 

W.Va.—State v. Underwood, 43 S.E.2d 
61, 130 W.Va. 166. 

16 C.J. p 442 note 38. 

Application to retrial after mistrial 
see infra § 472(3), after conviction 
is set aside, see infra § 472(4). 
Necessity of demand for trial to set 
statute in operation see Infra § 
469. 

Statute as a legislative definition of 
speedy trial see supra § 467(4)b. 
Purpose of statutes 

(1) Purpose is to render the con¬ 
stitutional guaranty of speedy trial 
effective and to provide a method of 
securing such right. 

Colo.—Ex parte Schechtel, 82 P.2d 
762, 103 Colo. 77. 

Wash.—State v. Thompson, 232 P.2d 
87, 38 Wash.2d 774. 

(2) Primary and specific purpose 
of statute is to provide for a speedy 
trial on a criminal charge. 

Xnd.—Randolph v. State, 122 N.E.2d 
860, 234 Ind. 57, certiorari denied 
76 S.Ct. 145, 350 U.S. 889, 100 L.Ed. 
783. 

(3) Purpose of statute is to re¬ 
lieve accused of hardship of indefi¬ 
nite incarceration or the anxiety of 
suspended prosecution, and to re¬ 
quire courts and peace officers to 
proceed in the trial of criminal charg¬ 
es with reasonable promptness. 

Iowa.—McCandless v. District Court 

of Polk County, 61 N.W.2d 674, 245 
Iowa 599. 


I (4) Purpose is not to enable the 
guilty to escape but to prevent un¬ 
necessary delays by the prosecution, 
being Intended to give effect to provi¬ 
sion guaranteeing a speedy trial. 
Ariz.—State v. Churchill, 313 P.2d 
753, 82 Ariz. 375. 

Colo.—Ex parte Russo, 88 P.2d 953, 
104 Colo. 91. 

(5) Statute providing for dis¬ 
charge for want of prosecution is in¬ 
tended to require trial of accused 
within reasonable time and still give 
people opportunity to produce their 
witnesses in case they have left juris¬ 
diction of court, or have been in¬ 
duced not to appear at trial. 

Ill.—People v. Farley, 96 N.E.2d 453, 
408 Ill. 288. 

(6) Purpose of statute permitting 
entry of nolle prosequi when accused 
charged with felony has not been 
tried within three years of filing 
of information. Is to enforce right of 
accused to a speedy trial and pre¬ 
vent oppression of citizens by sus¬ 
pending criminal prosecutions over 
them for an indefinite time, as well 
as to prevent delays in administra¬ 
tion of justice by imposing on judi¬ 
cial tribunals an obligation of pro¬ 
ceeding with reasonable dispatch in 
trial of criminal accusations. 

La.—State v. Bradley, 79 So.2d 561, 
227 La. 421. 

(7) Other statements of purpose. 
Iowa.—Pines v. District Court in and 

for Woodbury County, 10 N.W.2d 
574, 233 Iowa 1284. 

La—State v. Theard, 14 So.2d 824, 
203 La. 1026. 

Mo.—State v. Woods, 142 S.W.2d 87, 
346 Mo. 538. 

Okl.—Davidson v. State, 171 P.2d 640, 
82 Okl.Cr. 402. 

Pa.—Commonwealth ex rel. Shipcus- 
kie v. Keeper of Northumberland 
County Jail, O. & T„ 18 Northumb. 
Leg.J. 155. 

Wash.—State ex rel. James v. Su¬ 
perior Court, King County, 202 P.2d 
250, 32 Wash.2d 451—State v. 

Jenkins, 142 P.2d 263, 19 Wash.2d 
181. 

Wis.—State v. Brill, 83 N.W.2d 721, 
1 Wis.2d 288. 

16 C.J. P 440 note 8 [a]. 

Statutes held not in conflict 

There Is no conflict between stat¬ 
ute providing that in felony cases 
when three years elapse from date 
of finding an indictment, if accused 
has not been tried, court may enter 
nolle prosequi, and statute providing 
that whenever it shall have been 
established that prescriptive periods 
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have elapsed since last date on which 
any steps shall have been taken by 
state in prosecution, court shall or¬ 
der dismissal of prosecution. 

La.—State v. Bradley, 79 So.2d 561, 
227 La. 421. 

Statutes held not retroactive 
Ill.—People v. Ross, 147 N.E.2d 309, 
13 Ill.2d 11. 

N.Y.—People v. Schwartz, 179 N.Y.S. 

2d 372, 6 A.D.2d 459. 

64.5 Ind.—Zehrlaut v. State, 102 N, 
E.2d 203, 230 Ind. 175. 

64.10 Ind.—Colglazier v. State, 110 
N.E.2d 2, 231 Ind. 571—Zehrlaut v. 
State, 102 N.E.2d 203, 230 Ind. 175. 
Kan.—State v. Hess, 304 P.2d 474, 180 
Kan. 472—NIcolay v. Kill, 170 P.2d 
823, 161 Kan. 667. 

Mo.—State ex rel. Stevens v. Wurde- 
man, 246 S.W. 189, 295 Mo. 566. 

Doubts 

Discharge statute Is to be so con¬ 
strued that all doubts are to be re¬ 
solved in favor of accused. 

Ind.—Castle v. State, 143 N.E.2d 570, 
237 Ind. 83—Shewmaker v. State, 
138 N.E.2d 290, 236 Ind. 49. 

64.15 Del.—State v. Walker, 100 A. 

2d 413, 9 Terry 190. 

64.20 U.S.—'U. S. v. Apex Distrib¬ 
uting Co., C.A.Wash., 270 F.2d 747. 

U. S. v. Kovacs, D.C.N.Y., 150 F. 
Supp. 301. 

Basis of Rule 

Federal Rule of Criminal Proce¬ 
dure providing that if there is un¬ 
necessary delay in bringing an ac¬ 
cused to trial, the court may dis¬ 
miss the indictment, articulates the 
inherent power of a court to dismiss 
a case for want of prosecution. 

U.S.—U. S. v. Research Foundation, 
Inc., D.C.N.Y., 155 F.Supp. 650. 

64.25 Ark.—Leggett v. State, 328 S. 
W.2d 250. 

Particular statutes held inapplicable 

(1) Statute setting forth the re¬ 
quirement that person charged with 
felony must be tried within three 
terms of court of time when Indict¬ 
ment against him was returned has 
no application to misdemeanor cases. 
W.Va.—State v. Wiseman, 92 S.E.2d 

910, 141 W.Va. 726. 

(2) Statute, which entitles an ac¬ 
cused informed against for an "of¬ 
fense" to a dismissal of the charge' 
if he is not brought to trial within 
sixty days after the information is 
filed, is inapplicable to accused’ 
charged with being an habitual crim¬ 
inal on supplemental information aft¬ 
er conviction for another offense, 
since being an habitual criminal is* 
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statutes, although referring specifically to discharge 
within a stated time after indictment, have been held 
to apply as well to prosecutions by information, 65 
but a statute referring to indictments or informa¬ 
tions has been held inapplicable to prosecutions by 
complaint. 66 

b. Statutes as Mandatory or Discretionary 

Some statutes which expressly provide for a dis¬ 


charge or dismissal If the accused Is not tried within a 
stated time are construed to be mandatory; but other 
provisions are merely directory or permit the exercise of 
judicial discretion in determining whether a discharge 
should be granted. 

Statutes which in express terms provide for a 
discharge or dismissal in case trial is not had within 
a stated time are, as a rule, construed to be manda¬ 
tory, 67 and are binding alike on the state, accused, 
and the courts; 67 * 5 and unless the delay is caused 


not a separate “offense" within mean¬ 
ing: of statute. 

Wash.—State v. Domanski, 106 P.2d 
591, 5 Wash.2d 686. 

(3) Statute providing that, when 
accused is in custody, postponement 
of trial granted on the application 
of plaintiff for a period longer than 
one day, discharges accused from ar¬ 
rest, applies to civil actions only. 

Or.—State v. Harris, 200 P. 926, 101 

Or. 410. 

(4) Statute requiring misdemeanor 
case in justice court to be brought 
to trial within thirty days does not 
apply to proceedings in a municipal 
court.' 

Cal.—Zamloch, for and on Behalf of 
Cowan v. Municipal Court of City 
and County of San Francisco, 235 
P.2d 25, 106 C.A.2d 260. 

Application, to appeals 

(1) Statute providing that if ac¬ 
cused is not brought to trial within 
sixty days after indictment found 
the indictment shall be dismissed, 
was held to have no application to 
appealed causes from police or jus¬ 
tice’s courts. 

Wash.—State v. Jones, 141 P. 700, 80 
Wash. 335—State v. Parmenter, 95 
P. 1012, 49 Wash. 435. 

16 C.J. p 445 note 75 [b]. 

(2) On the other hand, it has been 
held that if one who is appealing 
from a conviction is not brought to 
trial in the court in which the action 
is pending within the statutory time, 
he is entitled to be discharged. 

Neb.—Abbott v. State, 220 N.W. 578, 

117 Neb. 350. 

(3) Accused, appealing, on convic¬ 
tion in the municipal court, to the 
court of general sessions, is entitled 
to discharge from custody under 
such sentence, on the state being un¬ 
able to proceed at the second term 
after the appeal, although the state, 
while not entitled to further contin¬ 
uance, may have the case retired for 
the present, but accused will not be 
discharged from any other sentence 
which he is serving. 

Del.—Galliao v. State, 108 A. 279, 7 
Boyce, 488. 

65. Fla.—Feger v. Fish, 143 So. 605, 
106 Fla. 564. 

Mo.—State v. Bithorn, 278 S.W. 685. 

66. Mont.—State v. Schnell, 88 P.2d 
19, 107 Mont. 579, 121 A.L.R. 1082. 


Complaint in justice’s court 
A complaint filed in justice's court 
against prisoner in state prison was 
not an “indictment" or an “informa¬ 
tion" within statute requiring trials 
to be had within sixty days after 
the finding of an indictment or the 
filing of an information, and hence 
where an information was filed 
against prisoner within sixty days 
after he had been held to answer, 
statute was not applicable to prison¬ 
er. 

Cal.—People v. Godlewski, 140 P.2d 
381, 22 C.2d 677. 

67. Ariz.—State v. Carrillo, 16 P.2d 
965, 41 Ariz. 170. 

Ark.—Tucker v. State, 278 S.W. 963, 
170 Ark. 143—Ware v. State, 252 S. 
W. 934, 159 Ark. 540. 

Cal.—Harris v. Municipal Court of 
City of Los Angeles, 285 P. 699, 209 
C. 55, followed in Hackel v. Mu¬ 
nicipal Court of City of Los An¬ 
geles, 285 P. 704, 209 C. 780. 

Wilborn v. Superior Court In and 
For Humboldt County, 1 Cal.Rptr. 
131, 175 C.A.2d 898—People v. 

Echols, 271 P.2d 595, 125 C.A.2d 
810—People v. Fegelman, 153 P.2d 
436, 66 C.A.2d 950—People v. An- 
gelopoulos, 86 P.2d 873, 30 C.A.2d 
538—People v. Perea, 273 P. 836, 
96 C.A. 183—Cordts v. Superior 
Court of State of California in and 
for Mendocino County, 200 P. 726, 
53 C.A. 589. 

People v. Molinari, 67 P.2d 767, 
23 C.A.2d, Supp., 761. 

Ga.—Hurt v. State, 10 S.E.2d 136, 62 
GaApp. 878—Mager v. State, 94 S. 
E. 82, 21 Ga.App. 139. 

Ill.—People v. House, 141 N.E.2d 12, 
10 Ill.2d 556—People v. Stillwagon, 
25 N.E.2d 795, 373 Ill. 211—People 
v. Emblen, 199 N.E. 281, 362 Ill. 142 
—People v. Schmagien, 198 N.E. 
142, 361 Ill. 371—People v. Szobor, 
195 N.E. 648, 360 Ill. 233. 

Ind.—Wollyung v. State, 102 N.E.2d 
503, 230 Ind. 697—Zehrlaut v. State, 
102 N.E.2d 203, 230 Ind. 175. 
Mont.—State v. Turlok, 248 P. 169, 
76 Mont. 549. 

Or.—State v. Crosby, 342 P.2d 831, 
217 Or. 393—State v. Bateham, 186 
P. 5, 94 Or. 524. 

W.Va.—State v. Underwood, 43 S.E. 

2d 61, 130 W.Va. 166. 

Wis.—State v. Brill, 83 N.W.2d 721, 1 
Wis.2d 288. 

16 C.J. p 443 note 46. 
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No exceptions 

Statute providing for discharge of 
accused if not tried at term when 
demand for trial is made or at next 
succeeding regular term admits of 
no exceptions, and state is bound to 
try accused or he shall be discharged 
or acquitted as therein provided. 
Ga.—Harris v. State, 65 S.E.2d 267, 
84 Ga.App. 1. 

Absence of excuse 

Trial within sixty days after in¬ 
dictment is mandatory unless some 
good excuse is given for the delay. 
Cal.—Wilson v. Superior Court In 
and For City and County of San 
Francisco, 271 P.2d 156, 125 C.A.2d 
749. 

67.5 Ind.—Liese v. State, 118 N.E. 

2d 731, 233 Ind. 250. 

Duty of state 

(1) Statute is a limitation on right 
of state to hold a person by recogni¬ 
zance to answer a criminal charge 
and casts an imperative duty on the 
state and its officers, trial courts, 
and prosecuting attorneys, to see that 
an accused held on recognizance is 
brought to trial, and state may not 
ignore the demand thus made with¬ 
out incurring penalty provided by 
statute. 

Ind.—Zehrlaut v. State, 102 N.E.2d 
203, 230 Ind. 175. 

(2) Under statute requiring dis¬ 
charge of accused not tried before 
end of second term of court following 
filing of information, state could not 
take advantage of an unlawful im¬ 
prisonment to avoid the limitation 
imposed by statute. 

Kan.—State v. Coover, 193 P.2d 209, 
165 Kan. 179. 

No discretion 

Under statute providing that when¬ 
ever it shall be established to satis¬ 
faction of any court in which any 
criminal prosecution shall be pend¬ 
ing that prescriptive periods have 
elapsed since last date on which any 
steps shall have been taken by state 
in prosecution, and that district at¬ 
torney has not entered nolle prosequi 
court shall order dismissal of prose¬ 
cution, court has no discretion, and 
charge pending against accused must 
be dismissed and can never be re¬ 
vived. 

La.—State v. Bradley, 79 So.2d 561, 
22 7 La. 421. 
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by accused, as is discussed infra § 471, or has been 
on good cause, as discussed infra § 472(1), accused, 
if he shows that he comes within the provisions of 
the statutes, must be discharged. The statutory 
mandate has been considered to be a limitation on 
the jurisdiction of the court; 67 * 10 but it has also 
been held that the right to discharge is not absolute 
in the sense that the mere lapse of time operates to 
oust the court of jurisdiction and thus make a re¬ 
lease of accused mandatory, 67 - 15 and that an er¬ 
roneous failure to observe the requirement of trial 
within a specified time does not render a judgment of 
conviction void. 67 * 20 


Some statutes have been construed as permitting 
the exercise of judicial discretion in determining 
whether accused should be discharged for failure to 
try him within the time specified. 68 So, a motion 
to dismiss a federal prosecution for unnecessary 
delay, under Federal Rules of Criminal Procedure, 
Rule 48 (b), 18 U.S.C.A. is addressed to the sound 
judicial discretion of the trial judge, 68 * 5 and where 
the affidavits do not persuade the court that the 
government had deliberately or oppressively sought 
to delay the trial, and it does not appear that there 
had been such new and substantial prejudice effected 
by the delays that justice could not be accomplished 


67.X0 Corasn non Judice 

“The statutory mandate for the 
discharge of a prisoner ... is 
not a regulation of procedure. . . . 

It is a direction and mandate not to 
try. . . » The express command 

to discharge, necessarily implying a 
command not to try, is a limitation 
upon the jurisdiction of the court, 
and its judgment, rendered in a 
trial it had no right to entertain, is 
obviously coram non judice.” 

W.Va.—Ex parte Anderson, 94 S.E. 
81, 32, 81 W.Va. 171. 

67.15 Ill.—People v. Morris, 121 N. 
E.2d 810, 3 Ill.2d 437—People v. 
Utterback, 52 N.E.2d 775, 385 Ill. 
239. 

Collateral attack 

Where court at time it imposed 
sentence on petitioner had jurisdic- 
diction of petitioner’s person and of 
subject matter, failure to bring pros¬ 
ecution within statutory period of 
four terms did not cause court to 
lose its jurisdiction, and its denial of 
petitioner's motion for discharge for 
want of prosecution, even though er¬ 
roneous, did not render judgment 
of conviction void, so as to be sub¬ 
ject to collateral attack by writ of 
habeas corpus. 

U.S.—U. S. ex rel. Hanson v. Ragen, 
C.C.A.Ill., 166 F.2d 608, certiorari 
denied 68 S.Ct. 1501, 334 U.S. 849, 
92 L.Ed. 1772. 

Erroneous conviction 
Failure to try one bound over to 
superior court on charge of gaming 
at next term of court as required by 
statute would not deprive court of 
jurisdiction to try accused at a sub¬ 
sequent term, even though It might 
render lue conviction erroneous. 
Conn.—State v. Faillace, 56 A.2d 167, 
134 Conn. 181. 

67.20 Ill.—Ephraim v. People, 150 
N.E.2d 152, 13 I11.2d 456, certiorari 
denied Ephraim v. People of State 
of Illinois, 78 S.Ct. 1379, 357 U.S. 
930, 2 L.Ed.2d 1374. 

Question as to fair trial 
Right of accused to be discharged 
under the so-called “two term” rule 
is a right which exists prior to trial, 

22A C.J.S.—3 


and does not erect a barrier to a prop¬ 
er prosecution and trial, and after 
trial and conviction, the only ques¬ 
tion is whether there was a fair trial 
before a competent tribunal. 

Pa.—Commonwealth ex rel. Gist v. 
Banmiller, 157 A.2d 166, 398 Pa. 
162. 

68. Neb.—Shaffer v. State, 242 N.W. 
364, 123 Neb. 121. 

N.Y.—People v. Alfonso, 160 N.E.2d 
475, 6 N.Y.2d 225, 189 N.Y.S.2d 
175. 

People v. Winter, 182 N.Y.S.2d 
254, 18 Misc.2d 205—People v. Mu- 
dra, 177 N.Y.S.2d 224, 12 Misc.2d 
438. 

Ohio.—State v. Brown, 15 Ohio N.P., 
N.S., 401. 

Wash.—State v. Thompson, 232 P.2d 
87, 38 Wash.2d 774. 

Caution 

Dismissal of Indictment because of 
undue delay in bringing case on for 
trial calls for exercise of extreme 
caution. . 

N.Y.—People v. Winter, 182 N.Y.S.2d 
254, 18 Misc.2d 205. 

“Good cause” 

(1) Whether good cause to the 
contrary is shown within the mean¬ 
ing of statutory provision that if 
accused is not brought to trial at 
next term of court in which indict¬ 
ment is triable after it is filed, court 
must order prosecution to be dis¬ 
missed, “unless good cause to the 
contrary be shown,” Is a matter for 
judicial determination. 

Okl.—State ex rel. Rothrock v. 
Haynes, 177 P.2d 515, 83 Okl.Cr. 
387—Davidson v. State, 171 P.2d 
640, 82 Okl.Cr. 402—Ex parte 

Meadows, 112 P.2d 419, 71 Okl.Cr. 
353. 

(2) Under statute relating to dis¬ 
missal of indictment for delay in 
prosecution, If a court, without 
cause, fails to bring an imprisoned 
accused to trial at next term of court 
after the indictment, all discretion 
to continue the case is lost, but it 
may be continued, even without con¬ 
sent of accused where good cause ex¬ 
ists. 


Or.—State v. Kuhnhausen, 272 P.2d 
225, 201 Or. 478. 

Absenoe of prejudice 
An accused who was at liberty on 
bail was not entitled to have prosecu¬ 
tion dismissed because he was denied 
a “speedy trial” in that five terms of 
county court passed without assign¬ 
ment of any cases for trial to jury 
after information was filed against 
accused, where there was no show¬ 
ing that delay in assigning case for 
trial prejudiced accused in prepara¬ 
tion for his defense. 

Okl.—State ex rel. Rothrock v. 
Haynes, 177 P.2d 515, 83 Okl.Cr. 
387. 

Entry of nolle prosequi 

(1) Under statute providing that in 
felony cases, when three years elapse 
from date of filing of information, it 
is duty of district attorney to enter 
a nolle prosequi if accused has not 
been tried, and if district attorney 
fails or neglects to do so, court may 
on motion of accused cause such nolle 
prosequi to be entered, places deci¬ 
sion in discretion of trial judge. 

La.—State v. Bradley, 79 So.2d 561, 
227 La. 421. 

(2) Fact that during three-year pe¬ 
riod accused has filed dilatory pleas 
in no way affects discretion vested in 
trial judge to determine whether 
plea of prescription is well founded. 
La.—State v. Truett, 89 So,2d 754, 230 

La. 955. 

Discretion held not abused 
Where journal entries of district 
court judgment on appeal from po¬ 
lice court convictions of violation of 
municipal ordinances clearly Indicat¬ 
ed trial was set for definite date, dis¬ 
trict court did not abuse its discre¬ 
tion in dismissing case for want of 
prosecution, notwithstanding conten¬ 
tion that trial had been continued to 
an indefinite date. 

Kan.—City of Wichita v. Catino, 265 
P.2d 849, 175 Kan. 657. 

68.5 U.S.—U. S. v. Research Founda¬ 
tion, Inc., D.C.N.Y., 155 F.Supp. 
650. 

D.C.—U. S. v. McWilliams, 163 F.2d 
695, 82 U.S.App.D.C. 259. 
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by prompt trial of the case, the court will not exer- c. Persons within Statutes 

cise its discretion to dismiss the indictment for un- 0nIy pers0n8 w j thln t he scope of the constitutional op 

necessary delay in bringing the case to trial. 68 * 10 statutory guaranty of a speedy trial are entitled to dis- 
. . . , , . charge for undue delay. 

A statute which does not expressly provide for 

discharge or dismissal if not complied with has been An accused, in order to be entitled to discharge 
construed as merely directory. 69 In this respect, a because of violation of his right to a speedy trial, 
statute which merely requires that a prisoner be must come within the scope of the constitutional or 

released from confinement if he is not brought to statutory guaranty. 70 Some courts hold that persons 

trial within a certain period after his commitment, serving prison terms on other charges are within 

does not affect the jurisdiction of the court over ac- statutory provisions as to the time for trial and may 

cused or save him from trial and punishment where be discharged where not tried within the prescribed 

he is not tried within the time specified. 69 - 5 time; 71 others hold that they are not. 72 Under a 


68.10 U.S.— 1 IT. S. v. Patrisso, D.C.N. 
Y., 21 F.R.D. 363. 

Basis for dismissal held not shown 

(1) Fact that an accused due to 
age is not as well able to stand the 
rigors of trial as he would have been 
three years ago when the indictment 
was returned is not a sufficient basis 
for dismissing the indictment on the 
ground that defendants have been de¬ 
nied a speedy trial. 

U.S.—U. S. v. Stracuzza, D.C.N. Y., 158 
F.Supp. 522. 

(2) Defendants were not entitled 
to dismissal of indictment filed 
against them in 1954 on ground that 
one of defendants was, subsequent 
to such indictment, convicted of a 
similar crime in another jurisdic¬ 
tion, since whatever prejudice might 
result to that defendant or to his al¬ 
leged coconspirators on a trial of the 
Indictment must be laid to his own 
wrongdoing, not to delay of the 
prosecution. 

U.S.—IT. S. v. Monarch Radio & Tele¬ 
vision Corp., D.C.N.Y., 162 F.Supp. 
910. 

69. Cal.—Ray v. Superior Court in 
and for San Diego County, 281 P. 
391, 208 C. 357. 

People v. Perea, 273 P. 836, 96 
C.A. 183—People v. Musto, 271 P. 
764, 94 C.A. 700. 

Kan.—Ex parte Van Gamer, 5 P.2d 
821, 134 Kan. 410. 

Miss.—Heard v, Clark, 126 So. 43, 
156 Miss. 355. 

Declaration of policy 

(1) Penal statute that court shall 
set all criminal cases for trial for 
date not later than thirty days after 
date of entry of plea of accused and 
providing that no continuance of trial 
shall be granted except on affirma¬ 
tive proof In open court that ends of 
justice require continuance, while 
only directory, declares a policy that 
should not lightly be disregarded. 
Cal.—People v. Brown, 296 P.2d 560, 

141 C.A.2d 299—Zamloch, for and 
on Behalf of Cowan v. Municipal 
Court of City and County of San 
Francisco, 235 P.2d 25, 106 C.A.2d 
260. 

(2) A failure to comply with terms 


of statute did not require a reversal 
of a judgment of conviction. 

Cal.—People v. Cochran, 328 P.2d 
532, 162 C.A.2d 733. 

Power of assignment judge 
Court rule relating to dismissal of 
indictments is directory, and not 
mandatory, and permits assignment 
judge, at any time after six months 
following return of an indictment or 
accusation, to direct that it should 
be moved on a day specified, and 
such rule should be followed wher¬ 
ever possible when prisoner is incar¬ 
cerated in prison in state. 

N.J.—State v. Smith, 89 A.2d 404, 10 
N.J. 84. 

69.5 Pa.—Commonwealth ex rel. 
Holly v. Ashe, 82 A.2d 244, 368 Pa. 
211 . 

Commonwealth v. Hauze, 4 Pa. 
Dist. & Co.2d 61, 45 Luz.Leg.Reg. 
113. 

Application of Brubaker, Com. 
PL, 68 Dauph.Co. 86—Common¬ 
wealth v. Hershey, Quar.Sess., 53 
Lanc.L.Rev. 379. 

Release on ball 

(1) Where accused in a criminal 
prosecution had already been dis¬ 
charged from custody on giving bail, 
he cannot complain because of not 
being again discharged under Or.L. 
§ 2430, for delay of two days granted 
because of absence of a witness, 
since the section does not direct that 
the proceeding shall be dismissed. 
Or.—State v. Harris, 200 P. 926, 101 

Or. 410. 

(2) Right to release on bail as af¬ 
fected by delay in trial see Bail § 36 
b (3). 

70. Colo.—Ex parte Schechtel, 82 P. 
2d 762, 103 Colo. 77. 

Ind.—Wedmore v. State, 133 N.E.2d 
842, 235 Ind. 341. 

N.Y.—People v. Gearns, 180 N.Y.S.2d 
875, 14 Misc.2d 1010— Corpus Juris 
Secundum cited In People v. Perry, 
96 N.Y.S.2d 517, 518, 196 Misc. 922. 

71. Ark.—Fulton v. State, 12 S.W. 
2d 777, 178 Ark. 841. 

Colo.—Rader v. People, 334 P.2d 437, 
138 Colo. 397. 

Minn.—State v. McTague, 216 N.W. 
787, 173 Minn. 153. 
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N.Y.—People v. Schwartz, 179 N.Y. 
S.2d 372, 6 A.D.2d 459—People v. 
Chirieleison, 160 N.Y.S.2d 549, 3 A. 
D.2d 767, affirmed 143 N.E.2d 914, 
3 N.Y.2d 170, 164 N.Y.S.2d 726. 

People v. Esposito, 201 N.Y.S.2d 
83. 

Okl.—Thacker v. Marshall, Cr., 331 
P.2d 488—Application of Cameron, 
258 P.2d 208, 97 Okl.Cr. 81. 

Or.—Corpus Juris Secundum cited in 
State v. D’Autremont, 317 P.2d 
932, 934, 212 Or. 344. 

W.Va.—Ex parte Hollandsworth, 117 
S.E. 369, 93 W.Va. 543—Ex parte 
Chalfant, 93 S.E. 1032, 81 W.Va. 
93. 

16 C.J. p 442 note 36. 

In Missouri 

(1) Fact that accused is serving 
a sentence in the penitentiary does 
not justify a delay in bringing him 
to trial, and if he is otherwise with¬ 
in the terms of the statute he is en¬ 
titled to a discharge. 

Mo.—State ex rel. Stevens v. Wurde- 
man, 246 S.W. 189, 295 Mo. 566. 

(2) Former rule was that a con¬ 
vict, while serving his sentence, 
could not be brought to trial for 
another offense, see Convicts § 8 b. 

(3) However, under the former 
rule, accused could be tried in the 
interim between the verdict and the 
sentence on the other charge; and 
accused was entitled to be dis¬ 
charged from an indictment that was 
pending during such interim If the 
state failed to try him. 

Mo.—State ex rel. Stevens v. Wurde- 
man, supra. 

72. Ill.—Gillespie v. People, 52 N.E. 
250, 176 Ill. 238. 

Ind.—Wedmore v. State, 133 N.E.2d 
842, 235 Ind. 341. 

Ohio.—State v. Knight, 66 N.E.2d 
645, 77 Ohio App. 214, appeal dis¬ 
missed 64 N.E.2d 323, 146 Ohio St. 
130, certiorari denied 66 S.Ct. 960, 
327 U.S. 808, 90 L.Ed. 1032, rehear¬ 
ing denied 66 S.Ct. 1117, 328 U.S. 
878, 90 L.Ed. 1646—Shafer v. State, 
183 N.E. 774, 43 Ohio App. 493. 

State v. Brophy, 8 Ohio S. & C. 
P. 69.°. 

Pa.—Commonwealth v. Weber, 6 Pa. 
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statute specifically providing for time of trial of 
persons in prison for another offense, convicts must 
be tried within the time specified or else the charge 
may be dismissed. 72 * 5 

Some statutes apply only when accused is in ac¬ 
tual custody, and not out on bail; 72 and the period 
during which accused is held in custody on other 
charges is not to be counted. 74 Other statutes ap¬ 
ply whether accused is in custody or on bail, 75 and 
whether or not he is arrested or arraigned; 75 * 5 
but some provisions do not apply to one who has 
been indicted, but not arrested. 76 Still other statutes 
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apply only when accused is out on bail. 76 * 5 A fugi¬ 
tive from justice may not invoke the aid of the stat¬ 
ute relating to discharge for delay in trial. 76 * 10 

d. When Right of Discharge Accrues 

Ordinarily the time within which the accused must 
be tried prior to accrual of the right of discharge must be 
determined in accordance with the provisions of the 
statute. 

The time within which accused must be tried prior 
to accrual of the right to be discharged must be 
determined in accordance with the provisions of the 
statute, 76 * 50 and no discharge will be granted prior 


Dist. & Co.2d 693, 68 Dauph.Co. 
242—Commonwealth v. Seevers, 26 
Pa.Dist. & Co. 344. 

Guaranty of speedy trial as applica¬ 
ble to convicts see supra § 467(3). 
“Detained in jail” 

Defendants charged with murder 
were not ''detained in jail” within 
statute authorizing discharge for de¬ 
lay in trial where at the time the in¬ 
dictment was returned and continu¬ 
ously thereafter except when tempo¬ 
rarily brought into court for pro¬ 
ceedings requiring their presence, 
they were confined in reformatory 
and later the state prison serving a 
sentence for an offense not connect¬ 
ed with homicide. 

Ind.—Chelf v. State, 58 N.E.2d 353, 
223 Ind. 70. 

72.5 Cal.—Osmulski v. Superior 
Court In and For Placer County, 
337 P.2d 620, 169 C.A.2d 444. 

Commencement of action 

Statute providing that inmate of 
penal institution shall be "brought 
to trial” within one hundred eighty 
days after department of corrections 
shall cause to be delivered to prose¬ 
cuting attorney of county in which 
warrant, indictment, information, or 
complaint is pending written notice 
of place of imprisonment and re¬ 
quest for final disposition, and that 
if "action is not commenced on the 
matter” within such period, warrant, 
indictment, information, or com¬ 
plaint should be dismissed with prej¬ 
udice, does not require that action 
be commenced so early within period 
of one hundred eighty days as to in¬ 
sure trial or completion of trial with¬ 
in that period; but statute requires 
dismissal if some preliminary step 
or action Is taken, followed by inex¬ 
cusable delay beyond period of one 
hundred eighty days and evident in¬ 
tent not to bring case to trial prompt¬ 
ly. 

Mich.—People v. Hendershot, 98 N. 
W.2d 568, 357 Mich. 300. 

Confinement In another state 

Failure of warden to carry out re¬ 
quirements of Interstate detainer 
agreement does not affect the rights 
of prisoner to have the Indictment 


against him dismissed In the event 
that no action is taken by authori¬ 
ties of other state to bring him to 
trial on indictment within period 
specified by agreement. 

N.Y.—People v. Esposito, 201 N.Y.S. 
2d 83. 

Statute held Inapplicable 
Pa.—Commonwealth v. Harmon, O. 
& T., 10 Cumb.L.J. 113. 

73. Colo.—Ex parte Russo, 88 P.2d 
953, 104 Colo. 91. 

Ind.—Wedmore v. State, 133 N.E.2d 
842, 235 Ind. 341—Palmer v. State, 
152 N.E. 607, 198 Ind. 73. 

16 C.J. p 443 note 40. 

Incarceration must be continuous 
Pa.—Commonwealth v. Halderman, 
149 A. 476, 299 Pa. 198. 

74. Ill.—People v. Stillwagon, 25 N. 
E.2d 795, 373 Ill. 211—People v. 
Falley, 9 N.E.2d 324, 366 Ill. 545- 
People v. Emblen, 199 N.E. 281, 362 
Ill. 142. 

Ind.—Palmer v. State, 152 N.E. 607, 
198 Ind. 73. 

16 C.J. p 443 note 41. 

75. Arlz.—State v. Carrillo, 16 P.2d 
965, 41 Ariz. 170. 

Cal.—Rice v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 104 P.2d 874, 40 C.A.2d 391. 
Wis.—State v. Carli, 86 N.W.2d 434, 
2 Wis.2d 429, rehearing denied 87 
N.W.2d 830, 2 Wis.2d 434, certio¬ 
rari denied 78 S.Ct. 1151, 357 U.S. 
907, 2 L.Ed.2d 1157—State v. Brill, 
83 N.W.2d 721, 1 Wis.2d 288. 

16 C.J. p 442 note 38, p 443 note 39. 

One indicted for murder and ad¬ 
mitted to bail is not entitled to a 
discharge under the statute running 
to persons committed, or under the 
statute running to persons admitted 
to bail, except where charged with a 
capital offense. 

Ill.—People v. Maniatis, 130 N.E. 
323, 297 Ill. 72. 

75.5 Iowa.—McCandless v. District 
Court of Polk County, 61 N.W.2d 
674, 245 Iowa 599. 

78. W.Va.—State v. Kellison, 47 S. 
E. 166, 56 W.Va. 690. 

76.5 Ind.—Wedmore v. State, 133 
N.E.2d 842, 235 Ind. 341. 
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Ball in another case 

Giving of bail bond in another case 
involving same facts was not tanta¬ 
mount to letting of defendants to 
bail in instant cases, and so could 
not be made basis of defendants* dis¬ 
charge under statute providing that 
no person shall be held by recogni¬ 
zance to answer an indictment or af¬ 
fidavit without trial for a period em¬ 
bracing more than three terms of 
court. 

Ind.—State v. Beckwith, 74 N.E.2d 
742, 225 Ind. 288. 

76.10 Ind.—Chelf v. State. 58 N.E.2d 
353, 223 Ind. 70. 

Intent of provision 

Constitutional provision guaran¬ 
teeing a speedy public trial and stat¬ 
ute providing for discharge of pris¬ 
oners not brought to trial before end 
of second term were not adopted and 
enacted for benefit of fugitives from 
justice. 

Kan.—State v. Neal, 265 P.2d 1034, 
175 Kan. 597. 

76.50 La.—State v. Bradley, 79 So. 

2d 561, 227 La. 421. 

Or.—State v. Crosby, 342 P.2d 831, 
217 Or. 393. 

Computation of the terms under 
statutes fixing time for trial with 
respect to terms of court see infra 
§ 473. 

Finishing business 

Statute providing that if accused 
indicted for a crime, whose trial has 
not been postponed on his applica¬ 
tion or by his consent, is not 
brought to trial at next term of 
court in which indictment is triable 
after it is found, court shall order 
indictment to be dismissed, unless 
good cause to contrary is shown, 
means that, except where delay is 
excused, prosecution is under duty 
to finish the business at the next 
term after indictment or indictment 
will be dismissed. 

Or.—State v. Crosby, supra. 

Period following prosecutive step 
Statute providing that whenever 
it shall have been established that 
prescriptive periods as herein pro¬ 
vided have elapsed since last date 
on which any steps shall have been 
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to the expiration of the statutory time. 76 * 55 An 
accused brought to trial within the prescribed time is 
not entitled to discharge, 76 - 60 and it is immaterial 
that the trial is not completed within such time. 76 - 65 
What constitutes a speedy trial within the con¬ 
stitutional guaranties generally is considered supra 
§ 467(4). 

Successive indictments or informations . Under 
statutes providing that the accused shall be dis¬ 
charged if he is not tried within a stated time after 
indictment or information, the time which elapsed 
under prior indictments or informations for the 
same crime is not to be counted. 77 When a charge 
has been dismissed against a prisoner because of 
failure to bring him to trial, the charge is no longer 
pending against him, and therefore another informa¬ 
tion may be filed against him without depriving him 
of a “speedy trial;” 77 - 6 and the filing of a new in¬ 
formation for the same offense commences a new 
period of time. 77 - 10 According to other authority, 


where accused's right to a discharge has already 
vested by reason of the delay in prosecution, he can¬ 
not be deprived of that right by the return of a new 
indictment for the same offense. 78 Where the stat¬ 
ute provides for trial within a stated time after com¬ 
mitment, the time within which trial must be had is 
not extended by the return of other indictments 
charging the same offense. 79 

§ 469. — Demand for Trial and Waiver 
Thereof 

The accused must demand a trial or take other af¬ 
firmative action to obtain a trial to be entitled to a dis¬ 
charge for delay. The demand must be made in the 
proper manner. A demand Is waived by any conduct 
evidencing an Intention not to insist on It. 

Quoted In: Iowa—Hottle v. District Court in and for 
Clinton County, 11 N.W.2d 30, 35, 233 
Iowa 904. 

According to some decisions, the whole responsi¬ 
bility of seeing to it that accused is given a speedy 
trial rests on the prosecution and not on accused, 79 * 60 


taken by state in prosecution, and 
that district attorney has not en¬ 
tered his nolle prosequi, court shall 
order dismissal of prosecution, deals 
with the three-year period following 
a prosecutive step by the state. 

Da.—State v. Bradley, 79 So.2d 561, 
227 La. 421. 

Time excluded 

Time elapsing from date of order 
sustaining accused's demurrer to in¬ 
formation to date of remittitur of 
Supreme Court reversing order must 
be excluded from six months men¬ 
tioned in statute providing for dis¬ 
missal of prosecution against ac¬ 
cused who has not been brought to 
trial within six months after filing 
of information. 

Mont.—State v. Israel, 220 P.2d 1003, 
124 Mont. 162. 

78.55 Pa.—Commonwealth v. Mon- 
cak, 101 A.2d 728, 376 Pa. 559. 

Exhaustion of funds 

Text rule applies even though trial 
would already have been had in due 
course were it not for exhaustion of 
court funds. 

Okl.—Ex parte Munger, 234 P. 219, 
29 Okl.Cr. 407. 

Discharge at succeeding term 

Where competent jury were im¬ 
paneled both at term at which ac¬ 
cused made demand for trial and at 
next succeeding term, but case was 
not called for trial, accused was en¬ 
titled to be discharged at the next 
term after that. 

Ga.—Harris v. State, 65 S.E.2d 267, 
84 Ga.App. 1. 

Plea of prescription 
Where three years had not elapsed 
between accused’s arraignment and 


the date on which he filed a plea 
of prescription, statute providing 
that, if three years have elapsed 
after state bas taken last prosecutive 
step in a felony case and accused 
has not been brought to trial or in¬ 
terrupted prescriptive period, the 
court shall order dismissal of prose¬ 
cution, was not applicable notwith¬ 
standing fact that court, subsequent 
to accused’s arraignment, allowed 
him to withdraw prior plea of not 
guilty in order to file other pleas 
available to him. 

La.—State v. Truett, 89 So.2d 754, 230 
La. 955. 

76.80 Ill.—People v. Pankins, 163 N. 

E.2d 814, 18 I11.2d 260. 

N.Y.—People v. Still, 169 N.Y.S.2d 
967, 5 A.D.2d 780. 

76.65 Cal.—People v. Montes, 343 P. 
2d 141, 173 C.A.2d 266. 

77. Cal.—People v. Wilkes, App., 2 
Cal.Rptr. 594—Ex parte Rosen¬ 
berg, 72 P.2d 559, 23 C.A.2d 265- 
People v. Romero, 57 P.2d 557, 13 
C.A.2d 667. 

Idaho.—State v. Davidson, 309 P.2d 
211, 78 Idaho 553. 

Iowa.—State v. Bige, 198 N.W. 510, 
198 Iowa 573. 

Kan.—Corpus Juris Secundum cited 
in State v. Rowland, 239 P.2d 949, 
952, 172 Kan. 224, 30 A.L.R.Sd 455 
Mo.—State v. Schyhart, 199 S.W. 205 
—State v. Wigger, 93 S.W. 390, 
196 Mo. 90. 

16 C.J. p 447 note 20. 

Prior continuances 
Accused could not add continu¬ 
ances under original indictments 
which were quashed on his motior 
to continuances under new indict¬ 
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ment on which he was tried and con¬ 
victed to determine time in which 
indictment had to be tried. 

Va.—Mealy v. Commonwealth, 68 S. 
E.2d 507, 193 Va. 216. 

77.5 Cal.—People v. Godlewski, 140 
P.2d 381, 22 C.2d 677. 

People v. Sorrentino, 303 P.2d 
859, 146 C.A.2d 149. 

Mont.—State v. McGowan, 131 P.2d 
262, 113 Mont. 591. 

N.Y.—People v. Wilson, 200 N.Y.S.2d 
792, 10 A.D.2d 297. 

77.10 Cal.—People v. Godlewski, 140 
P.2d 381, 22 C.2d 677. 

N.Y.—People v. Wilson, 200 N.Y.S.2d 
792, 10 A.D.2d 297. 

Undue delay Is measured from time 
particular indictment to which mo¬ 
tion is addressed was found. 

N.Y.—People v. Wilson, 182 N.Y.S. 
2d 842, 15 Misc.2d 858. 

78. Tenn.—Smith v. State, 77 S.W. 
2d 450, 168 Tenn. 265. 

Term at which nolle prosequi Is 
entered is countable for accused on 
his motion for discharge from prose¬ 
cution on a new indictment for the 
same charge, notwithstanding it has 
not terminated at date of entry of 
nolle prosequi setting him at liber¬ 
ty. 

W.Va.—State v. Crawford, 98 S.E. 
615, 83 W.Va. 556. 

79. Ill.—People v. Witt, 164 N.E. 
682, 333 Ill. 258. 

16 C.J. p 447 note 18 [a] (2). 

79.50 Kan.—State v. Hess, 304 P.2d 
474, 180 Kan. 472. 

Duty of prosecutor 

(1) It is duty of prosecutor to see 
| that accused indicted for crime Is 
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and it is not incumbent on accused to demand a trial said to be supported by the weight of authority, 80 * 5 

at any term of court, or at any time, in order to en- that accused must assert his constitutional right to 

title him to be discharged for undue delay in bring- a speedy trial by some affirmative act in court, 80 * 10 

ing him to trial. 80 It is the general rule, however, that acquiescence or consent to delay may constitute 


arraigned, enters plea, and is speedi¬ 
ly brought to trial. 

Or.—State v. Chadwick, 47 P.2d 232, 
150 Or. 645. 

(2) If prosecutor fails to observe 
constitution mandate guaranteeing 
speedy trial, accused cannot be held 
to have waived his constitutional 
right thereto. 

U.S.—U. S. v. Dillon, D.C.N.Y., 183 P. 
sfipp. 641. 

ja. New York 

(1) Burden is on state, not ac¬ 
cused, to see that he is arraigned 
and speedily brought to trial, and 
his mere failure to take affirmative 
action to prevent delay may not be 
construed or treated as waiver of 
statutory right to speedy trial. 

N.Y.—People v. Prosser, 130 N.E.2d 

891, 309 N.Y. 353. 

People v. Winter, 182 N.Y.S.2d 
254, 18 Mlsc.2d 205—People v. Se- 
rio, 181 N.Y.S.2d 340, 13 Misc.2d 
973—People v. Exter, 158 N.Y.S.2d 
60, 4 Misc.2d 651—People v. Brand- 
fon, 157 N.Y.S.2d 864, 4 MIsc.2d 466, 
reversed on other grounds 163 N, 
Y.S.2d 1007. 4 A.D,2d 679. 

(2) Statute providing that if ac¬ 
cused, whose trial has not been post¬ 
poned on his application, be not 
brought to trial at next term of 
court In which indictment is triable, 
court may order Its dismissal on 
accused’s application, unless good 
cause to contrary be shown, imposes 
burden on prosecution to establish 
good cause for its delay, not simply 
accused’s failure to demand trial; 
and statute imposes no obligation on 
accused affirmatively to seek trial or 
be deemed to have waived right to 
speedy trial. 

N.Y.—People v. Prosser, supra. 

(3) Accused has no affirmative 
duty to demand a prompt trial and 
has right to assume that if district 
attorney intends to prosecute the in¬ 
dictment, it will be done with rea¬ 
sonable dispatch. 

N.Y.—People v. Winter, supra. 

(4) It has been held, however, that 
the foregoing rules hold good only 
where accused is ready at all times 
to go to trial; and where accused 
was present on numerous occasions 
when postponements were had and 
at such times failed to interpose any 
objections or Insist on an immediate 
trial, accused was not entitled to dis¬ 
missal of the indictments on the 
ground that they had been pending 
for thirty-three months without a 
trial. 

N.Y.—People v. Cronin, 169 N.Y.S.2d 
831, 9 Ml sc. 2d 173. 


(5) Duty rests on a district attor¬ 
ney to proceed diligently, without 
awaiting any demand from accused, 
but in the event of failure of the 
district attorney so to proceed, ac¬ 
cused must affirmatively raise the 
claim that the prosecution had been 
delayed without good cause, if ac¬ 
cused seeks any relief on that 
ground. 

N.Y.—People v. Begue, 149 N.Y.S.2d 
791, 1 A.D.2d 289. 

80. Ariz.—State v. Carrillo, 16 P.2d 
965, 41 Ariz. 170. 

Ohio.—Shafer v. State, 183 N.E. 774, 
43 Ohio App. 493. 

State v. Milner, Com.PL, 149 N.E. 
2d 189. 

Or.—State v. Crosby, 342 P.2d 831, 
217 Or. 393—State v. D’Autremont, 
317 P.2d 932, 212 Or. 344. 

W.Va.—Ex parte Chalfant, 93 S.E. 

1032, 81 W.Va. 93. 

16 C.J. p 443 note 48. 

No duty 

It is not duty of accused to press 
that he be prosecuted on indictment 
under penalty of waiving his right 
to speedy trial if he fails to do 
so. 

U.S.—U. S. v. Dillon, D.C.N.Y., 183 
F.Supp. 541. 

Absence of affirmative act 

(1) Accused need not Insist on or 
even ask for a speedy trial nor 
need he protest against the delay and 
all that he needs to do, to retain the 
constitutional protection, is to re¬ 
frain from an affirmative act, appli¬ 
cation or agreement, effect of which 
will be to delay the trial. 

Kan.—State v. Hess, 304 P.2d 474, 180 
Kan. 472. 

(2) Where charge was murder, 
waiver of right to speedy trial would 
not be implied from accused’s mere 
knowledge, if he had such knowledge, 
of the pending indictment and fact 
that he made no demand for speedy 
trial, in absence of some overt act 
on his part. 

U.S.—IT. S. v. Chase, D.C.I11., 135 F. 
Supp. 230. 

Piling of affidavits 

Where police merely filed with the 
court affidavits against defendants 
who were imprisoned on other charg¬ 
es and failed to prosecute criminal 
action to the point at which defend¬ 
ants could have demanded a trial or 
counsel to represent them, it would 
have been unreasonable to require 
that defendants demand a speedy 
trial. 

Ohio.—State v. Milner, Com.Pl., 149 
N.E.2d 189. 


80.5 Mich.—People v. Foster, 246 N. 
W. 60, 261 Mich. 247. 

80.10 U.S.—U. S. v. Lustman, C.A. 
N.Y., 258 F.2d 475, certiorari de¬ 
nied Lustman v. U. S., 79 S.Ct. 118, 
358 U.S. 880, 3 L.Ed.2d 109—Mor- 
land v. TJ. S., C.A.Kan., 193 F.2d 
297. 

IT. S. v. Fouts, D.C.Ohio, 166 F. 
Supp. 38, affirmed, C.A., Fouts v. 
IT. S., 258 F.2d 402, certiorari de¬ 
nied 79 S.Ct. 118, 358 U.S. 884, 3 
L.Ed.2d 113. 

U. S. v. Patrisso, D.C.N.Y., 21 
F.R.D. 363. 

Del.—Kominski v. State, 141 A.2d 
138, 1 Storey 163, certiorari de¬ 
nied Kominski v. State of Dela¬ 
ware, 79 S.Ct. 80, 358 U.S. 860, 3 
L.Ed.2d 86. 

Neb.—Svehla v. State, 96 N.W.2d 649, 
168 Neb. 553. 

Wis.—State v. Sawyer, 66 N.W.2d 
811, 263 WIs. 218, certiorari dis¬ 
missed Sawyer v. State of Wiscon¬ 
sin, 74 S.Ct. 66, 346 U.S. 801, 98 
L.Ed. 333. 

Claim of right 

State and federal constitutions 
guaranty a right to a speedy, public 
trial, but they do not compel one 
unless the person accused claims the 
right. 

Wis.—State v. Sawyer, 63 N.W.2d 
749, 266 Wis. 494, certiorari denied 
Sawyer v. State of Wisconsin, 75 
S.Ct. 80, 348 U.S. 890, 99 L.Ed. 
699. 

Season, for role 

Constitutional and statutory pro¬ 
visions guaranteeing to accused a 
"speedy trial" are not intended to 
shield the guilty who sits silently 
by and allows the state officers to 
assume that he acquiesces in delay¬ 
ing the trial, and when it is too late 
for the mistake to be remedied, 
claims his rights but were meant to 
protect the man who seasonably 
makes It known to the proper offi¬ 
cers that he claims an early trial. 
Ariz.—Hernandez v. State, 11 P.2d 
356, 40 Ariz. 200. 

Objection or motion. 

Burden is on accused to assert his 
constitutional right to a speedy trial 
by some affirmative act in court, 
such as, objecting to adjournments of 
trial, demanding a trial, or making an 
appropriate motion. 

U.S.—U. S. v. Monarch Radio & Tele¬ 
vision Corp., D.C.N.Y., 162 F.Supp. 
910—IT. S. v. Research Foundation, 
Inc., D.C.N.Y., 155 F.Supp. 650. 

Mandamus 

Where accused, against whom two 
burglary indictments were returned 
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a waiver of right to a speedy trial, 80 - 15 and that a made by accused to avoid waiver of the right to 
demand for trial, resistance to postponement, or speedy trial and to entitle him to a discharge on the 
some other effort to secure a speedy trial must be ground of delay, 81 at least when accused has been 


in 1950 and who had been tried and 
convicted on one charge and had ob¬ 
tained his release from penitentiary 
by* habeas corpus after serving mini¬ 
mum term, had failed to petition for 
mandamus to compel early trial on 
second indictment, he could be prose¬ 
cuted on second indictment in 1954, 
four months after his release from 
penitentiary and his confinement in 
county jail. 

Tex.—Goss v. State, 274 S.W.2d 697, 
161 Tex.Cr. 37. 

80.15 U.S.—Petition of Sawyer, C.A. 
Wis., 229 F.2d 805, certiorari de¬ 
nied Sawyer v. Barczak, 76 S.Ct. 
1025, 351 U.S. 966, 100 L.Ed. 1486, 
rehearing denied 77 s.Ct. 24, 352 
U.S. 860, 1 L.Ed.2d 70. 

U. S. v. Stracuzza, D.C.N.Y., 158 
F.Supp. 522. 

Conn.—State v. Holloway, 156 A.2d 
466, 147 Conn. 22. 

Fla.—State v. 'Williams, 73 So.2d 
295. 

Ind.—State v. Beckwith, 57 N.E.2d 
193, 222 Ind. 618. 

N.Y.—People v. Sadler, 168 N.Y.S. 2 d 
287, 4 A.D.2d 963. 

People v. Winter, 182 N.Y.S.2d 
254, 18 Misc.2d 205. 

W.Va.—State v. Wiseman, 92 S.E. 2 d 
910, 141 W.Va. 726. 

Inaction 

Accused may waive constitutional 
right to speedy trial by inaction un¬ 
til time of trial. 

Wash.—State v. Thompson, 232 P. 2 d 
87, 38 Wash.2d 774. 

81. U.S.—Fouts v. U, s., C.A.Ohio, 
358 F.2d 402, certiorari denied 79 
S.Ct. 118, 358 U.S. 884, 3 L.Ed.2d 
113—U. S. v. Kaye, C.A.N.Y., 251 
F.2d 87, certiorari denied Kaye v. 
U. S., 78 S.Ct. 702, 356 U.S. 919, 
2 L.Ed.2d 714—Fowler v. Hunter, 
C.C.A.Kan., 164 F.2d 668, certiorari 
denied 68 S.Ct. 785, 333 xj.S. 868 , 
92 L.Ed. 1146—Shepherd v. U. S., 
C.C.A.Neb., 163 F.2d 974—Collins v. 
U. S., C.C.A.Cal., 157 p.2d 409— 
Bayless v. U. S., C.C.A.M 0 ., 147 F. 
2 d 169, modified on other grounds 
150 F. 2 d 236—O'Brien v. U. S„ C.C. 
A.Ill., 25 F. 2 d 90—Collins v. U. S.j 
C.C.A.Iowa, 20 F.2d 574—Poffen- 
barger v. U. S., C.C.AJowa, 20 F. 2 d 
42—Carter v. State of Tennessee, 
C.CA.Tenn., 18 F.2d 850—Frankel 
v. Woodrough, C.C.A.Neb., 7 F. 2 d 
796—Worthington v. tJ. S„ C-C.A. 
Ill., 1 F.2d 154, certiorari denied 
45 S.Ct. 125, 266 U.S. 626 69 L.Ed 
475. 

U. S. v. Monarch Radio & Televi¬ 
sion Corp., D.C.N.Y., 162 F.Supp. 
910—U. S. v. Research Foundation, 
Inc., D.C.N.Y., 155 F.Supp. 650—U. 
S. v. Brodson, D.C.Wis., 136 F.Supp. 


158, reversed on other grounds, C. 
A., 241 F.2d 107, certiorari denied 
77 S.Ct. 1297, 354 U.S. 911, 1 L.Ed.2d 
1428. 

U. S. v. Patrisso, D.C.N.Y., 21 F. 

R. D. 363—U. S. v. Stein, D.C.N.Y., 
18 F.R.D. 17—Petition of Provoo, 
D.C.Md., 17 F.R.D. 183, affirmed 76 

S. Ct. 101, 350 U.S. 857, 100 L.Ed. 
761—U. S. v. Alagia, D.C.Del., 17 
F.R.D. 15. 

Ala.— Corpus Juris Secundum cited 

in Ex parte State ex rel. Attorney 
General, 52 So.2d 158, 160, 255 Ala. 
443. 

Ark.—Williams v. State, 196 S.W.2d 
489, 210 Ark. 402. 

Cal.—People v. Taylor, 338 P.2d 377, 
52 C.2d 91—People v. Tahtinen, 323 
P.2d 442, 50 C.2d 127, certiorari 
denied Tahtinen v. People of State 
of California, 79 S.Ct. 85, 358 U.S. 
853, 3 L.Ed.2d 88 . 

Osmulski v. Superior Court In 
and For Placer County, 337 P.2d 
520, 169 C.A.2d 444—People v. Mar¬ 
tinez, 302 P.2d 643, 145 C.A.2d 361 
—People v. O’Leary, 278 P.2d 933, 
130 Cal.App.2d 430—People v. Scott, 
169 P.2d 970, 74 C.A.2d 782. 

People v. Crittenden, 209 P.2d 
161, 93 C.A. 2 d Supp. 871. 

Conn.—State v. Doucette, 157 A.2d 
487, 147 Conn. 95. 

Del.—Kominski v. State, 141 A.2d 
138, 1 Storey 163, certiorari de¬ 
nied Kominski v. State of Dela¬ 
ware, 79 S.Ct. 80, 358 U.S. 850, 3 
L.Ed.2d 86 . 

D.C.—James v. U. S., 261 F.2d 381, 
104 U.S.App.D.C. 263, certiorari de¬ 
nied 79 S.Ct. 613, 359 U.S. 930, 3 
L.Ed.2d 631—Miller v. Overholser, 
206 F.2d 415, 92 U.S.App.D.C. 110. 

Fla.—Loy v. Grayson, 99 So.2d 556— 
Kelly v. State ex rel. Morgan, 54 
So. 2 d 431. 

Idaho.—Ellenwood v. Cramer, 272 P. 
2d 702, 75 Idaho 338. 

Ill.—People v. Benson, 166 N.E. 2 d 
80, 19 Ill.2d 50. 

Ind.—Chelf v. State, 58 N.E.2d 353, 
223 Ind. 70— Corpus Juris Secun¬ 
dum quoted in State v. Beckwith, 
57 N.E. 2 d 193, 197, 222 Ind. 618. 

Iowa.— Corpus Juris Secundum quot¬ 
ed in Hottle v. District Court in 
and for Clinton County, 11 N.W. 
2d 30, 35, 233 Iowa 904— Corpus 
Juris Secundum cited in Pines v. 
District Court in and for Wood¬ 
bury County, 10 N.W.2d 574, 581, 
233 Iowa 1284. 

Me.—State v. Boynton, 62 A.2d 182, 
143 Me. 313—State v. Kopelow, 138 
A. 625, 126 Me. 384—State v. Slor- 
ah, 106 A. 768, 118 Me. 203, 4 A.L.R. 
1256. 

Md.—Dyer v. Warden, Md. House of 
Correction, 135 A.2d 452, 214 Md. 
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626—Tutt v. Warden, Md. Peniten¬ 
tiary, 87 A.2d 523, 199 Md. 691- 
State ex rel. Thompson v. Warden, 
Md. Penitentiary, 81 A.2d 596, 198 
Md. 668—Harris v. State, 71 A.2d 
36, 194 Md. 288. 

Mass.—Commonwealth v. Hanley, 149 
N.E.2d 608, 337 Mass. 384, 66 A.L. 

R. 2d 222, certiorari denied Hanley 

v. Commonwealth of Massachu¬ 
setts, 79 S.Ct. 79, 358 U.S. 850, 3 
L.Ed.2d 85. 4 

Minn.—State v. McTague, 216 N.W. 
787, 173 Minn. 153. 

Neb.—Svehla v. State, 96 N.W.2d 649, 
168 Neb. 553—Maher v. State, 13 
N.W.2d 641, 144 Neb. 463, certiorari 
denied 65 S.Ct. 91, 323 U.S. 757, 
89 L.Ed. 606. 

N.J.—State v. Hulsizer, 126 A.2d 47, 
42 N.J.Super. 224—State v. Dand- 
ridge, 117 A.2d 153, 37 N.J.Super. 
144—State v. Janiec, 90 A.2d 08, 20 
N.J.Super. 471, reversed in part on 
other grounds 94 A.2d 666, 11 N.J. 
397. 

N.Y.—Corpus Juris Secundum cited 
in People v. Segura, 177 N.Y.S.2d 
218, 220, 12 Misc.2d 279—Corpus 
Juris Secundum cited in People v. 
Perry, 96 N.Y.S.2d 517, 518, 196 
Misc. 522. 

N.D.—State v. Braathen, 43 N.W.2d 
202, 77 N.D. 309. 

Okl.—Patton v. State, Cr., 312 P.2d 
900—State ex rel. Rothrick v. 
Haynes, 177 P.2d 515, 83 Okl.Cr. 
387—Hutson v. State, 112 P.2d 1109, 
72 Okl.Cr. 61—Weeks v. State, 183 
P. 932, 16 Okl.Cr. 443. 

Pa.—Commonwealth v. Grant, 183 A. 
603, 121 Pa.Super. 399. 

Commonwealth v. See vers, 26 Pa. 
Dist. & Co. 344. 

Commonwealth v. Moore, 44 Pa. 
Co. 305. 

Tenn.—Raine v. State, 226 S.W. 189, 
143 Tenn. 168. 

Utah.—State v. Bohn, 248 P. 119, 67 
Utah 362. 

Wis.—State v. Sawyer, 63 N.W.2d 
749, 266 Wis. 494, certiorari denied 
Sawyer v. State of Wis., 75 S.Ct. 
80, 348 U.S. 890, 99 L.Ed. 699. 

16 C.J. p 443 note 49, p 448 note 52. 

Separate demand must he entered 
for each indictment, even if they are 
for the same offense. 

Ga.—Clay v. State, 60 S.E. 1028, 4 
GaApp. 142. 

Delay between verdict and judg¬ 
ment 

Where there was thirty-three 
month delay between verdict and 
judgment, the failure of accused to 
take any afllrmative action was a 
waiver of his rights. 

Va.—Butts v. Commonwealth, 133 

S. E. 764, 145 Va. 800. 
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admitted to bail , 82 or is not within the custody of for trial or resistance to postponement a prerequisite 
the court. to obtaining a discharge for delay exists in the case 

An exception to the general rule making a demand of an accused who is powerless to take action to 


On appeal 

Accused appealing to district court 
from justice court must make a 
proper demand for a more speedy 
trial before he can avail himself of 
constitutional guaranty of a speedy 
trial. 

Mont.—State v. Schnell, 88 P.2d 19 , 
107 Mont. 579, 121 A.L.R. 1082. 
To Invoke constitutional guaran¬ 
tee, but not the statute providing for 
dismissal if accused Is not tried at 
the next term after indictment, a 
demand is necessary. 

S.D.—State v. Lamphere, 104 N.W. 
1038, 20 S.D. 98. 

Application to court 
Under constitutional guaranty of 
speedy trial and rules relating to 
dismissal of indictments, accused’s 
right to discharge from custody or to 
have accusation dismissed absolute¬ 
ly and a judgment of acquittal en¬ 
tered never became absolute until he 
had applied to court to fix day cer¬ 
tain for trial of his indictment, and 
then only on failure of state to pro¬ 
ceed with cause. 

N.J.—State v. O’Leary, 135 A.2d 321, 
25 N.J. 104—State v. Smith, 89 A. 
2d 404, 10 N.J. 84. 

In Iowa. 

(1) It has been held, in accord¬ 
ance with the text rule, that in the 
absence of statute declaring a differ¬ 
ent policy, accused waives his consti¬ 
tutional rights to a speedy trial by 
not demanding it. 

Iowa.—McCandless v. District Court 
of Polk County, 61 N.W.2d 674, 245 
Iowa 599—Hottle v. District Court 
in and for Clinton County, 11 N.W. 
2d 30, 233 Iowa 904—Pines v. Dis¬ 
trict Court in and for Woodbury 
County, 10 N.W.2d 574, 233 Iowa 
1284. 

(2) Court has expressly overruled 
earlier decisions apparently stating a 
contrary rule. 

Iowa.—Pines v. District Court in and 
for Woodbury County, supra. 

(3) In any event, in determining 
whether good cause appears for not 
dismissing information because of 
failure to bring accused to trial at 
next regular term of court after fil¬ 
ing of information, it is proper to 
consider whether accused requested 
trial or otherwise indicated his de¬ 
sire for speedy trial during such 
term. 

Iowa.—Paul v. District Court of 
Johnson County, 2 N.W.2d 751, 231 
Iowa 1027—Martens v. Gaffney, 298 
N.W. 801, 230 Iowa 712. 

(4) It was held in some earlier 
cases that a motion to dismiss for 
failure to try accused within the 


statutory time could not be denied 
solely on the ground that accused 
never demanded a trial. 

Iowa.—State v. Davison, 270 N.W. 
857—Davison v. Garfield, 265 N.W. 
645, 221 Iowa 424. 

(5) However, it was also said that 
the code provisions, whereby cases 
stand for trial on the demand of 
either accused or the state complied 
with the constitutional guaranty of 
a speedy trial and that accused was 
not entitled to a dismissal because 
of the failure of the state to call 
the case up for trial. 

Iowa.—Davison v. Garfield, 257 N.W. 
432, 219 Iowa 1258, rehearing over¬ 
ruled and modified on other grounds 
260 N.W. 667, 219 Iowa 1258. 

(6) Denial of a motion to dismiss 
was held proper where case was 
not reached before dismissal of jury, 
although assigned for trial at term, 
and accused made no request for tri¬ 
al or objection to continuance. 
Iowa.—State v. Ferro, 232 N.W. 127, 

211 Iowa 910. 

(7) Accused is not entitled to a 
discharge for the delay in retrying 
him after his conviction was set 
aside, where he never demanded trial 
or objected to continuances. 

Iowa.—State v. Arthur, 21 Iowa 322. 

(8) In denying a motion to dis¬ 
miss for failure to retry accused at 
the same term as that at which a 
mistrial occurred, the court pointed 
out that accused had not objected to 
a continuance of the case. 

Iowa.—State v. Enke, 51 N.W. 1146, 
85 Iowa 35. 

In Washington 

(1) Accused must demand a trial 
in order to invoke the constitutional 
guaranty of a speedy trial. 

Wash.—State v. Lydon, 241 P.2d 202, 
40 Wash.2d 88—State ex rel. James 
v. Superior Court, King County, 
202 P.2d 250, 32 Wash.2d 451- 
State v. Callahan, 206 P. 13, 119 
Wash. 535—State v. Miller, 129 P. 
1100, 72 Wash. 154. 

(2) However, it has been intimated 
that a demand for trial is not neces¬ 
sary to invoke the statute providing 
for a dismissal if trial is not had 
within sixty days after the indict¬ 
ment is found or the information 
filed. 

Wash.—State v. Miller, supra. 

(3) Where aqcused has been con¬ 
victed and appeals to the superior 
court, he is not entitled to a dis¬ 
missal for delay in being tried In the 
superior court if he does not make a 
demand for a trial. 

Wash.—State v. Jones, 141 P. 700, 80 
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Wash. 335—State v. Parmeter, 95 
P. 1012, 49 Wash. 435. 

82. Iowa.— Corpus Juris Secundum 
cited in Pines v. District Court in 
and for Woodbury County, 10 N.W. 
2d 574, 681, 233 Iowa 1284. 

Mich.—People v. Foster, 246 N.W. 
60, 261 Mich. 247. 

N.D.—State v. Dinger, 199 N.W. 196, 
61 N.D. 98. 

Okl.—Spigner v. State, Cr., 312 P.2d 
906—Stroud v. State, 47 P.2d 883, 
57 Okl.Cr. 273—Burns v. State, 4 
P.2d 115, 52 Okl.Cr. 234—State v. 
McGhee, 298 P. 896, 50 Okl.Cr. 393 
—Seitsinger v. State, 297 P. 312, 50 
Okl.Cr. 299—Beidleman v. State, 
294 P. 1093, 147 Okl.Cr. 136— 

Stearns v. State, 283 P. 1028, 45 
Okl.Cr. 438—Dalton v. State, 281 
P. 985, 45 Okl.Cr. 86—Harris v. 
Ogden, 281 P. 316, 44 Okl.Cr. 418- 
State v. Bay less, 259 P. 606, 38 
Okl.Cr. 129—Griffith v. State, 254 P. 
112, 36 Okl.Cr. 322—Francis v. 

State, 221 P. 785, 26 Okl.Cr. 82- 
Bailey v. Holden, 219 P. 961, 25 
Okl.Cr. 206. 

Pa.—Commonwealth v. Moore, 44 Pa. 
Co. 305. 

Wis.— Corpus Juris Secundum quoted 

In State v. Sawyer, 63 N.W.2d 749, 
751, 266 Wis. 494, certiorari denied 
75 S.Ct. 80, 348 U.S. 855, 99 L.Ed. 
674, rehearing denied 75 S.Ct. 205, 
348 U.S. 890, 99 L.Ed. 699. 

16 C.J. p 443 note 50. 

Statutory period runs from de¬ 
mand in case of persons admitted to 

bail. 

Ill.—People v. Maniatls, 130 N.E. 
323, 297 Ill. 72. 

Matter of degree 

Difference between diligence re¬ 
quired of accused on bail and with 
counsel and that expected of him 
who Is imprisoned and without an at¬ 
torney in respect of demand for ear¬ 
ly trial is merely one of degree. 
Ind.—Chelf v. State, 58 N.E.2d 363, 
223 Ind. 70. 

Inability to give ball 
Person arrested on a criminal 
charge, who cannot give bail, has no 
recourse but to move for trial. 

U.S.—U. S. v. Rumrich, C.A.N.T., 180 
F.2d 575. 

83. Ill.—People v. Klinger, 149 N.E. 

799, 319 Ill. 275, 42 A.L.R. 581. 
Iowa.— Corpus Juris Secundum oited 
in Pines v. District Court in and 
for Woodbury County, 10 N.W.2d 
574, 581, 233 Iowa 1284. 

Okl.—Patton v. State, Cr., 312 P.2d 
900. 

Pa.—Commonwealth v. Faulk, 54 
Montg.Co. 410. 
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demand a trial , 83 * 5 and accused does not waive 
his right to speedy trial by failure to make demand 
therefor, in the absence of a showing that he knew 
he was indicted and entitled to trial . 83 - 10 While the 
general rule that some effort to secure a speedy trial 
must be made by accused to entitle him to a dis¬ 
charge on the ground of delay applies to persons 
serving sentence on other charges , 83 * 15 if the state 
fails to produce the convict in court and give him an 
opportunity to demand a trial, he is entitled to have 
the indictment dismissed on the lapse of the statutory 
time . 83 * 20 This exception does not apply where the 
convict is not in the state prison, especially where 
he made no effort to demand a trial; and the fact 
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that the state could have procured his presence in 
court and did not do so deprived him of no right . 83 * 25 

A prisoner in jail on another charge cannot be 
said to have waived his right to speedy trial by fail¬ 
ure to demand trial unless he has knowledge of 
the indictment and is called on directly or indirectly 
to make an election and then voluntarily acquiesces 
in delay ; 83 * 30 and when he has no opportunity to 
acquiesce in the delay, as where he is without knowl¬ 
edge of the indictment, he cannot be regarded as 
having waived his right to a speedy trial . 83 * 35 

A demand for trial, to be effective, must be made 
in the proper manner , 84 in the court in which the 


83.5 U.S.—U. S. V. Chase, D.C.I11., 
135 F.Supp. 230. 

Practical impossibility 

Where accused lias been imprison¬ 
ed under maximum security condi¬ 
tions so that it is practically impos¬ 
sible for him to petition an appropri¬ 
ate court for a speedy trial, waiver 
of right to a speedy trial should not 
be inferred. 

U.S.—Fouts v. U. S. f C.A.Ohio, 253 
F.2d 216—IT. S. v. Chase, D.C.I11., 
135 F.Supp. 230. 

83.10 D.C.-—Taylor v. U. S., 238 F.2d 
259, 99 U.S.App.D.C. 183. 

83.15 U.S.—IT. S. v. Alagia, D.C.Del., 
17 F.R.D. 15. 

Ark.—Lee v. State, 47 S.W.2d 11, 185 
Ark. 253—Fulton v. State, 12 S. 
W.2d 777, 178 Ark. 841. 

Ind.—Chelf v. State, 58 N.E.2d 353, 
2 23 Ind. 70. 

Iowa.—Hottle v. District Court in 
and for Clinton County, 11 N.W.2d 
30, 233 Iowa 904. 

Nev.—Ex parte Tramner, 126 P. 337, 
35 Nev. 56, 41 L.R.A.,N.S., 1095. 
N.J.—State v. Smith, 89 A.2d 404, 10 
N.J. 84. 

Okl.—Livingston v. Pipkin, Cr., 348 
P.2d 334. 

Bequiremeat held not unreasonable 
Requirement of a demand in stat¬ 
ute providing that within ninety days 
after demand by a prisoner in state 
prison any pending charge against 
prisoner must be brought to trial or 
be dismissed is not unreasonable 
and does not abrogate constitution¬ 
al guaranty of a “speedy trial”, but 
is merely regulatory of the guaran¬ 
ty. 

Cal.—People v. Godlewski, 140 P.2d 
381, 22 C.2d 677. 

83.20 Ark.—Fulton v. State, 12 S.W. 

2d 777, 178 Ark. 841. 

83.25 Ark.—Lee v. State, 47 S.W.2d 
11, 185 Ark. 253. 

83.30 Ala.—Ex parte State ex rel. 
Attorney General 52 So.2d 158, 2 55 
Ala. 443. 

83.35 Ala.—-Ex parte State ex rel. 
Attorney General, supra. 


84. Ga.—Wright v. State, 104 S.E. 

2d 158, 97 Ga.App. 653. 

Iowa.-—McCandless v. District Court 
of Polk County, 61 N.W.2d 674, 245 
Iowa 599. 

Okl.—Hutson v. State, 112 P.2d 1109, 
72 Ofcl.Cr. 61. 

Pa.—Commonwealth v. Watson, O. & 
T., 9 Cum.L.J. 8. 

Absent accused 

Accused, who has temporarily ab¬ 
sconded or concealed himself, is, 
nevertheless, entitled to have his de¬ 
mand for trial placed on the min¬ 
utes. 

Ga.—Odom v. State, 105 S.E. 54, 25 
Ga.App. 746. 

Compliance with statute 

(1) Demand for trial, in order to 
be effective, must be made in ac¬ 
cordance with the terms of the stat¬ 
ute. 

Ga.—Couch v. State, 28 Ga. 64. 

(2) Under statute providing that 
where accused enters demand for tri¬ 
al after expiration of time of indict¬ 
ment or first term thereafter, he 
must be present in court, announc¬ 
ing that he is ready for trial and re¬ 
questing trial after indictment, court 
was not required to honor such re¬ 
quest where accused was, at time of 
demand, in custody of United States, 
having been bound over to federal 
court, although he had been in juris¬ 
diction of county. 

Ga.—Horne v. State, 95 S.E.2d 288, 94 
Ga.App. 522. 

Consent to trial 

Filing of consent to immediate tri¬ 
al, coupled with waiver of trial by 
jury, did not constitute such demand 
for speedy trial as is required be¬ 
fore dismissal for failure to grant 
speedy trial. 

U.S.—Petition of Sawyer, D.C.Wis., 
129 F.Supp. 687, affirmed, C.A., 229 
F.2d 805, certiorari denied Sawyer 
v. Barczak, 76 S.Ct. 1025, 351 U.S. 
966, 100 L.Ed. 1486, rehearing de¬ 
nied 77 S.Ct. 24, 852 U.S. 860, 1 
L.Ed.2d 70. 

To whom presented 

(1) Where accused had made no 
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request for a prompt trial except to 
the prosecutor he had not made a de¬ 
mand sufficient to avoid waiver of 
his constitutional right. 

U.S.—U. S. v. Lustman, C.A.N.Y., 258 

F.2d 475, certiorari denied Lust- 

man v. U. S., 79 S.Ct. 118, 368 U.S. 

880, 3 L.Ed.2d 109. 

(2) Merely presenting demand for 
trial on Indictment to clerk of court 
or filing it with clerk without first 
presenting it to trial judge so that 
trial judge might be apprised of the 
existence of demand is not suffi¬ 
cient. 

Ga.—Wright v. State, 104 S,E.2d 158, 

97 Ga.App. 653. 

Time of demand 

(1) Demand may be made as of 
right at the term the Indictment Is 
found or at the next term. There¬ 
after, no demand may be made ex¬ 
cept by permission of the court. 

Ga.—Thrasher v. State, 102 S.E. 363, 

24 Ga.App. 803. 

(2) Under statute, special permis¬ 
sion of court must be obtained for 
accused, In capital case, to enter de¬ 
mand for trial after expiration of 
term of Indictment or first term 
thereafter. 

Ga.—Horne ▼. State, 95 S.E.2d 288, 

94 Ga.App. 522. 

(3) Accused's request for trial, 
contained in a letter to district at¬ 
torney before any Indictment had 
been returned, was premature and 
had no bearing on question of de¬ 
nial of a speedy trial, particularly 
where accused was a fugitive from 
justice at first term of court after 
indictment was returned. 

U.S.—Shepherd v. U. S„ C.C.A.Neb„ 

163 F.2d 974. 

Motion 

(1) Proper method Is by motion 
filed in cause or made in open court; 
conferences with trial judge are in¬ 
sufficient as demand for trial. 

Mich.—People v. Foster, 246 N.W. 60, 

261 Mich. 247. 

(2) Motion to dismiss is not a de¬ 
mand for a speedy trial. 
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case is pending, 85 and before the jury are discharged 
for the term. 86 One formal demand is generally 
sufficient and accused need not take any further af¬ 
firmative action; 87 but it has been held that where 
a motion for dismissal of an indictment for failure 
to prosecute has been denied, accusers failure to 
take action to have the case brought to trial or to 
object to further delay, precludes him from claim¬ 
ing a violation of constitutional rights, in the ab¬ 
sence of a showing of prejudice resulting from the 
delay. 87 * 5 

It has been held that the benefit of a demand is 
not lost by the entry of a nolle prosequi without ac¬ 
cused’s consent, 88 or by a mistrial; 89 but that it is 
exhausted and functus officio where accused is tried 
and convicted, even though the conviction is subse¬ 
quently set aside. 90 Under a statute providing that 
within a specified time after demand by a prisoner 
any pending charge against the prisoner must be 
brought to trial or be dismissed, the period of time 
within which trial must be had commences when 
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the prisoner delivers his demand to the district 
attorney. 90 - 5 

Waiver of demand . Accused who has made a 
formal demand and has had it spread on the min¬ 
utes may thereafter waive his right to insist on 
it; 91 and a waiver of his right to insist on the de¬ 
mand will result if he voluntarily absents himself 
from the court, 92 moves for or agrees on a con¬ 
tinuance, 98 or does any other act affirmatively show¬ 
ing an intention not to insist on his demand. 94 No 
such waiver results, however, from mere inactivity 
on his part, provided he does not absent himself 
from court, so that he cannot be tried. 95 

§ 470. - Motion for Discharge 

a. Need of proper and timely applica¬ 

tion 

b. Proof 

a. Need of Proper and Timely Application 

A proper and timely application for discharge or dis- 


Del.—Datson v. State, 146 A.2d 597, 
1 Storey 377. 

(3) It has been held, however, that 
a motion in federal court by accused 
for dismissal of complaint on ground 
there had been unnecessary delay in 
presenting charge to a grand jury 
would be equivalent of demand for 
speedy trial by accused who had al¬ 
ready been indicted. 

U.S.—IT. S. v. Fassoulis, D.C.N.Y., 179 
F.Supp. 646. 

(4) While a person already impris¬ 
oned for another offense need not 
make his demand for trial in open 
court or by motion, he must make a 
request for early trial either by let¬ 
ter or petition to the Judge of the 
court wherein indictment against him 
is pending. 

Ind.—Chelf v. State, 68 N.E,2d 353, 
223 Ind. 70. 

Validity of stay 

Proper way to try validity of stat¬ 
utory stay of pending criminal pro¬ 
ceeding is to move in criminal court 
for an immediate trial, and, if mo¬ 
tion therefor he denied because of 
statutory stay, to appeal from such 
denial; or a suit in nature of man¬ 
damus can be brought to obtain trial 
of charge in Indictment. 

D.C.—Miller v. Overholser, 206 F.2d 
416, 92 U.S.App.D.C. 110. 

85. U.S.—Fowler v. Hunter, C.C.A. 
Kan., 164 F.2d 668, certiorari de¬ 
nied 68 S.Ct. 786, 338 U.S. 868, 92 
L.Ed. 1146. 

Ga.—Gordon v. State, 32 S.E. 32, 
106 Ga. 121—Hunley v. State, 31 
S.E. 543, 105 Ga. 636. 

86. Ga.—De Krasner v. State, 187 
S.E. 402, 54 Ga.App. 41. 

16 C.J. p 444 note 53. 


Term of accusation. 

Accused was entitled to make de¬ 
mand for trial at term at which 
accusation was made and was not re¬ 
quired to wait a term. 

Ga.—Harris v. State, 65 S.E.2d 267, 
84 Ga.App. 1. 

87. Ga.—Odom v. State, 105 S.E. 
54, 25 Ga.App. 746. 

16 C.J. p 443 note 50 [a] (2). 

Demand at first opportunity 
Where accused made demand for 
trial at first opportunity, accused 
was not required to make a second 
demand at the next succeeding term 
of court or insist on a trial at that 
term, but where not then tried, ac¬ 
cused at term following that prop¬ 
erly moved to be discharged. 

Ga.—Harris v. State, 65 S.E.2d 267, 

84 Ga.App. 1. 

Accrual of statutory right 
Under statute requiring court to 
grant accused a trial within four 
months of demand therefor, ac¬ 
cused’s right to trial within four 
months accrued at time of first de¬ 
mand. 

Ill.—People v. Hannon, 44 N.E.2d 923, 
381 Ill. 206. 

87.5 U.S.—'U. S. v. Patrisso, D.C.N. 
Y., 21 F.R.D. 363. 

88. Ga.—Brown v. State, 11 S.E. 
831, 85 Ga. 713. 

Hurt v. State, 10 S.E.2d 136, 62 
Ga.App. 878. 

89. Ga.—Brown v. State, 11 S.E. 831, 

85 Ga. 713. 

Mager v. State, 94 S.E. 82, 21 
Ga.App. 139. 

90. Ga.—Clay v. State, 60 S.E. 1028, 
4 Ga.App. 142. 
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90.5 Cal.—People v. Godlewski, 140 
P.2d 381, 22 C.2d 677. 

91. Ga.—Thornton v. State, 67 S.E. 
1055, 7 Ga.App. 752. 

92. Ga.—Jackson v. Dorsey, 106 S. 
E. 210, 26 GaApp. 372. 

16 C.J. p 444 note 59. 

Involuntary absence, caused by 
confinement in the county chain 
gang, is not within the exception of 
the statute. 

Ga.—Flagg v. State, 74 S.E. 562, 11 
Ga.App. 37. 

Subsequent appearance at court at 
same term without notifying court 
or prosecutor of presence docs not 
reinstate the demand. 

Ga.—Odom v. State, 105 S.E. 54, 25 
Ga.App. 746. 

Case must be called and accused 
given opportunity to respond before 
state can take advantage of absence 
of accused; statement by trial judge 
that accused was not in attendance 
on the court during the remainder of 
the term after the mistrial, would 
not be sufficient of itself to show ac¬ 
cused's voluntary absence. 

Ga.—Mager v. State, 94 S.E. 82, 21 
Ga-App. 139. 

93. Ga.—Woodall v. State, 102 S.E. 
913, 25 Ga.App. 8. 

16 C.J. p 444 note 60. 

94. Ga.—Dublin v. State, 56 S.E. 
487, 126 Ga. 580. 

Thornton v. State, 67 S.E. 1055, 
7 Ga.App. 752. 

N.Y.— Corpus Juris Secundum oited 
In People v. Perry, 96 N.Y.S.2d 
517, 519, 196 Misc. 922. 

95. Ga.—Flagg v. State, 74 S.E. 562, 
11 Ga.App. 37—Thornton v. State, 
67 S.E. 1055, 7 GaApp. 752. 
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missal Is required In order for accused to obtain such 
relief In case of violation of his right to a speedy trial. 

Where accused contends that his right to a speedy 
trial as guaranteed by statute and constitution has 
been denied, the proper procedure is first to present 
the matter to the trial court by motion for discharge 
or to dismiss. 96 - 50 Statutes providing for discharge 
in case of delay in trial ordinarily are not self¬ 


executing, 95 * 55 and accused waives his right to a 
discharge or to a dismissal of the prosecution by 
reason of the delay in bringing him to trial if he 
does not make a proper application or motion there¬ 
for. 96 The motion must be addressed to the court in 
which the indictment or information is pending. 97 
In some cases, however, the court may enter a dis¬ 
missal of its own motion. 97 - 5 


95.50 Ill.—People v. Utterback, 52 
N.E.2d 775. 385 Ill. 239. 

N.J.—State v. Phillips, 89 A.2d 466, 
20 N.J.Super. 60, affirmed 92 A.2d 
385, 10 N.J. 503. 

Okl.—Ex parte Wilkerson, 117 P.2d 
172, 73 Okl.Cr. 32, certiorari denied 
Wilkerson v. Barefoot, 62 S.Ct. 
480, 314 U.S. 697, 86 L.Ed. 657- 
Ex parte Meadows, 112 P.2d 419, 
71 Okl.Cr. 353. 

Direct attack on record 

Motion to dismiss an indictment 
for failure to prosecute was a direct 
attack on, and challenge to, the en¬ 
tire record, including a general or¬ 
der of continuance, and thus consti¬ 
tuted a proper method of raising the 
question of whether good cause ex¬ 
isted for delay in trial. 

Or.—State v. Kuhnhausen, 272 P.2d 
226, 201 Or. 478. 

Application by accused 

[Dismissal may be had for want of 
prosecution only on application of 
accused. 

N.Y.—People v. Begue, 149 N.Y.S.2d 
791, 1 A.D.2d 289. 

95.55 Ind.—Randolph v. State, 1 22 
N.E.2d 860, 234 Ind. 57, certiorari 
denied 76 S.Ct. 145, 350 U.S. 889, 
100 L.Ed. 783. 

96. U.S.—U. S. v. Kaye, C.A.N.Y., 
251 F.2d 87, certiorari denied Kaye 
v. U. S., 78 S.Ct. 702, 356 U.S. 919, 
2 L.Ed.2d 714—Fowler v. Hunter, 
C.C.A.Kan., 164 F.2d 668, certiorari 
denied 68 S.Ct. 785, 333 U.S. 868, 92 
L.Ed. 1146. 

U. S. v. Research Foundation, 
Inc., D.C.N.Y., 155 F.Supp. 650. 
Cal.—People v. Contrerai, 341 P.2d 
849, 172 C.A.2d 369—People v. Ech¬ 
ols, 271 P.2d 595, 125 C.A.2d 810- 
People v. Workman, 263 P.2d 458, 
121 C.A.2d 533—People v. Scott, 
169 P.2d 970, 74 C.A.2d 782. 

Ill.—People v. Walker, 148 N.E.Sd 
754, 13 111.2d 232—People v. Ross, 
147 N.E.2d 309, 13 I11.2d 11—Peo¬ 
ple v. House, 141 N.E.2d 12, 10 Ill. 
2d 556—People v. Morris, 121 N.E. 
2d 810, 3 I11.2d 437. 

Ind.—Randolph v. State, 122 N.E.2d 
860, 234 Ind. 57, certiorari denied 
76 S.Ct. 145, 350 U.S. 889, 100 L. 
Ed. 783. 

Me.—State v. Boynton, 62 A.2d 182, 
143 Me. 313. 

Mo.—State ex rel. Billings v. Ru¬ 
dolph, 17 S.W.2d 932, 322 Mo. 1163. 


Neb.—Svehla v. State, 96 N.W.2d 
649, 168 Neb. 553. 

N.Y.—People v. Piscitello, 165 N.E.2d 
849, 7 N.Y.2d 387, 198 N.Y.S.2d 273 
—People v. White, 140 N.E.2d 258, 
2 N.Y.2d 220, 154 N.Y.S.2d 168, ap¬ 
peal dismissed and certiorari de¬ 
nied White v. People of State of 
New York, 77 S.Ct. 1061, 353 U.S. 
969, 1 L.Ed.2d 1133. 

People v. Begue, 149 N.Y.S.2d 
791, 1 A.D.2d 289. 

People v. Romano, 164 N.Y.S.2d 
301, 7 Misc.2d 565, appeal dis¬ 

missed 166 N.Y.S.2d 487, 3 A.D.2d 
1015. 

Okl.—Ex parte McCollum, 212 P.2d 
161, 90 Okl.Cr. 153—Ex parte 

O'Hara, 206 P.2d 592, 89 Okl.Cr. 
250—Ex parte Merton, 206 P.2d 
340, 89 Okl.Cr. 76. 

Pa.—Commonwealth v. Smihal, 126 
A.2d 523, 182 Pa.Super. 232. 

Wash.—State v. Lester, 296 P. 549, 
161 Wash. 227. 

Wyo.—Corpus Juris Secundum quot¬ 
ed in City of Casper v. Wagner, 
284 P.2d 409, 411, 74 Wyo. 115. 

Invocation of statute 

(1) Although there is no burden 
on accused to request a speedy trial, 
nevertheless, if terms of court speci¬ 
fied in statute go by and he is, 
through no fault of his own, not 
brought to trial, burden of invoking 
statute then falls on him, and his 
rights thereunder can be asserted 
only through some affirmative action 
on his part. 

Ind.—Randolph v. State, 122 N.E.2d 
860, 234 Ind. 57, certiorari denied 
76 S.Ct. 145, 350 U.S. 889, 100 L. 
Ed. 783. 

(2) Initiative for prosecution of a 
criminal case is on the people and 
the initiative for raising the ques¬ 
tion of a delay in relation to prose¬ 
cution of a charge is on accused. 
N.Y.—People v. Knowles, 159 N.Y.S. 

2d 293, 7 Mtsc.2d 222. 

Court is under no duty to act on its 
own motion 

Cal.—Ex parte Apakean, 218 P. 767, 
63 CA. 438. 

Ind.—Randolph v. State, 122 N.E.2d 1 
860, 234 Ind. 57, certiorari denied 
76 S.Ct. 145, 350 U.S. 889, 100 L. 
Ed. 783. 

Objection to continuanoe is insuffi¬ 
cient when not followed by motion 
to dismiss. 


Cal.—People v. Lind, 229 P. 990, 68 
C.A. 575. 

Point properly raised by objection 
to further delay of trial and mo¬ 
tion to dismiss complaint. 

Gal.—People v. Molinari, 67 F.2d 767, 
23 C.A.2d Supp. 761. 

Withdrawal of motion. 

(1) Withdrawal of motion with 
the statement in open court that he 
was ready for trial, and his applica¬ 
tion and consent to have the cases 
set for trial, constituted waiver of 
his right thereafter to insist on mo¬ 
tion to dismiss the indictments. 

Or.—State v. Moss, 181 P. 347, 92 
Or. 449. 

(2) Lapse of four months without 
bringing accused to trial, without 
more, did not oust circuit court of 
jurisdiction as a denial to accused 
of a "speedy trial" so as to preclude 
court from accepting a plea of guilty 
after accused withdrew motion for 
discharge 

Ill.—People v. Utterback, 52 N.E.2d 
775, 385 Ill. 239. 

97. Cal.—People v. Newell, 221 P. 
622, 192 C. 659. 

People v. Contrerai, 341 F.2d 849, 
172 C.A.2d 369—People v. Tenedor, 
237 P.2d 679, 107 C.A.2d 581. 

Ill.—People v. White, 89 N.E.2d 813, 
405 Ill. 152—People v. Hambleton, 
78 N.E.2d 293, 399 Ill. 388. 

Mo.—In re Spradlend, 38 Mo. 547. 
Jurisdiction 

Trial court had jurisdiction of mo¬ 
tions by prisoner in state penitenti¬ 
ary to dismiss indictments against 
him on ground that he was not tried 
at the next regular term of the court 
after the indictments were found, 
notwithstanding prisoner had not 
been arrested on the warrant issued 
under the indictments. 

Iowa.—Hottle v. District Court in 
and for Clinton County, 11 N.W.2d 
30, 233 Iowa 904. 

Prior dismissal of indictment 
If dismissal of indictment consti¬ 
tuted a final disposition of cause, 
court properly struck accused's mo¬ 
tion for discharge filed at subse¬ 
quent term, since court was then 
without jurisdiction to change final 
judgment or order of disposition, in 
absence of any proceeding com¬ 
menced within the term. 

Ind.—Schaaf v. State, 49 N.E.2d 539, 
221 Ind. 563. 

97.5 U.S.—U. S. v. Pack, D.C.Del., 
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The right to a discharge is waived if the motion 
therefor is not made within the proper time, 98 as 
when it is not made before or during the trial, 99 
or is made for the first time after judgment and 
sentence, 99 - 6 or on appeal. 1 Similarly there is a 
waiver of the right to a speedy trial where accused 
withdraws his motion for discharge for failure to 
accord him a speedy trial and enters a plea of 
guilty. 1 - 6 Under some statutes, the request for a 


discharge or dismissal comes too late when first 
made after the trial begins, 2 or after the jury are 
impaneled ; 3 and it has been held that the application 
comes too late if first made after the case is called 
for trial, 4 unless accused had no prior opportunity 
to make the application. 6 

Generally accused is entitled to a hearing on the 
question whether the prosecution should be dismissed 
for failure to give him a speedy trial. 6 - 6 However, 


20 F.R.D. 209, appeal dismissed, C. 
A., 247 F.2d 168. 

98. Cal.—People v. Villarico, 295 P. 
2d 76, 140 C.A.2d 233—People v. 
Romero, 57 P.2d 557, 13 C.A.2d 667. 
Idaho.—State v. Shaw, 207 P.2d 640, 
69 Idaho 365. 

Mo.—State v. Farrar, 227 S.W. 1078, 
206 Mo.App. 339. 

N.Y.—People v. White, 140 N.E.2d 
258, 2 N.Y.2d 220, 159 N.Y.S.2d 168, 
appeal dismissed and certiorari de¬ 
nied White v. People of State of 
New York, 77 S.Ct. 1061, 353 U.S. 
969, 1 L.Ed.2d 1133. 

People v. Begue, 149 N.Y.S.2d 
791, 1 A.D.2d 289. 

Pa.—Petition of Young, Com.Pl., 7 
ChestCo. 286. 

Tenn.—State ex rel. Underwood v. 
Brown, 244 S.W.2d 168, 193 Tenn. 
113. 

Failure to appeal 

Right to a dismissal is not waived 
by a failure to appeal from an order 
denying a dismissal where the mo¬ 
tion is renewed at the start of the 
next term of court. 

Or.—State v. Clark, 168 P. 944, 86 Or. 
464. 

Belated action 

Under the statute providing that 
if person be not brought to trial 
within sixty days after indictment 
is found or information filed, court 
shall order it dismissed unless good 
cause Is shown to contrary, accused, 
even very belatedly, may urge that 
statute mandatorily requires dis¬ 
missal unless good cause is shown 
to contrary. 

Wash.—State v. Thompson, 232 P.2d 
87, 38 Wash. 774. 

Motion held timely 

Granting of request by accused’s 
counsel for postponement to permit 
making of motions for all purposes 
was broad enough to indicate that 
any rights enjoyed by accused then 
existing were being preserved and 
protected, and since there was no 
showing to contrary motion to dis¬ 
miss for undue seventeen-month de¬ 
lay between indictment and arraign¬ 
ment should have been granted even 
though it was made subsequent in 
point of time to motions addressed 
to indictment. 

N.Y.—People v. Piscitello, 165 N.E. 
2d 849, 7 N.Y.2d 387, 198 N.Y.S.2d 
273. 


99. U.S.—Shepherd v. U. S., C.C.A. 

Neb., 163 F.2d 974. 

Ariz.—State v. Superior Court of 
Pinal County, 197 P. 537, 22 Ariz. 
452, petition dismissed Superior 
Court of Pinal County, Ariz. v. 
State of Arizona ex rel. Galbraith, 
42 S.Ct. 314, 258 U.S. 632, 66 L.Ed. 
802. 

Cal.—People v. Martinez, 302 P.2d 
643, 145 C.A.2d 361—People v. 

Workman, 263 P.2d 458, 121 C.A.2d 
533. 

D.C.—U. S. v. Lindsey, D.C., 178 F. 
Supp. 598. 

Ill.—People v. House, 141 N.E.2d 12, 
10 Ill.2d 556—People v. Morris, 121 
N.E.2d 810, 3 Ill.2d 437. 

Ind.—Randolph v. State, 122 N.E.2d 
860, 237 Ind. 57, certiorari denied 
76 S.Ct. 145, 350 U.S. 889, 100 L. 
Ed. 783. 

Md.—Martel v. State, 157 A.2d 437, 
221 Md. 294—Kirby v. Warden of 
Md. Penitentiary, 133 A.2d 421, 214 
Md. 600. 

N.Y.—People v. Langford, 172 N.Y.S. 
2d 211, 5 A.D.2d 938—People ex 
rel. Lee v. Jackson, 135 N.Y.S.2d 
345, 285 App.Div. 33, affirmed 128 
N.E.2d 322, 309 N.Y. 676, certiorari 
denied 76 S.Ct. 470, 350 U.S. 983, 
100 L.Ed. 851. 

People v. Russo, 155 N.Y.S.2d 
765, 3 Misc.2d 916. 

Pa.—Commonwealth v. Kumitis, 74 
A.2d 741, 167 Pa.Super. 184, certio¬ 
rari denied 71 S.Ct. 353, 340 U.S. 
922, 95 L.Ed. 666. 

State of Maryland ex rel. Carr 
v. Paxson, Com.Pl., 8 Chest.Co. 7. 

99.5 N.Y.—People v. Knowles, 159 
N.Y.S.2d 293, 7 Misc.2d 222. 

1. Ya.—Butts v. Commonwealth, 
133 S.E. 764, 145 Va. 800. 

1.5 Ill.—People v. Utterback, 52 N. 

E.2d 775, 385 Ill. 239. 

2. Cal.—People v. Newell, 221 P. 
622, 192 C. 659. 

People v. Contrerai, 341 P.2d 849, 
172 C.A.2d 369—People v. Mitsun- 
aga, 266 P. 1020, 91 C.A. 298. 
Ohio.—Keller v. State, 185 N.E. 417, 
126 Ohio St. 342. 

Okl.—Ex parte Meadows, 112 P.2d 
419, 71 Okl.Cr. 353. 

Pa.—Commonwealth v. Halderman, 
149 A. 476, 299 Pa. 198. 

16 C.J. p 444 note 63. 
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Interlocutory matter 

Right of party to be discharged 
for failure to grant him a speedy 
trial does not involve a jurisdiction¬ 
al question but involves something 
in nature of an interlocutory mat¬ 
ter, which must be raised before tri¬ 
al or be deemed waived. 

Mo.—Osborne v. Owsley, App., 259 S. 
W.2d 129—Osborne v. Owsley, 
App., 257 S.W.2d 691. 

‘‘Having gone to trial without 
objection, accused was in no position 
to demand dismissal at the close of 
the government’s case.” 

U.S.—Daniels v. U. S., C.C.A.Cal., 17 

F.2d 339, 343, certiorari denied Ap- 
pell v. U. S., 47 S.Ct. 591, 274 U.S. 
744, 71 L.Ed. 1325. 

3. Ariz.—King v. State, 201 P. 99, 23 
Ariz. 49. 

Cal.—Ex parte Apakean, 218 P. 767, 
63 C.A. 438. 

Idaho.—State v. Shaw, 207 P.2d 640, 
69 Idaho 365. 

Mont.—State v. Test, 211 P. 217, 65 
Mont. 134. 

4. Ohio.—State v. Suspirata, 50 N.E. 
2d 270, 71 Ohio App. 500, appeal 
dismissed 48 N.E.2d 468, 141 Ohio 
St. 456. 

Wash.—State v. Lester, 296 P. 549, 
161 Wash. 227—State v. Wingard, 
295 P. 116, 160 Wash. 132—State 
v. Nilnch, 230 P. 129, 131 Wash. 
344—State v. Davis, 225 P. 225, 129 
Wash. 523—State v. Alexander, 118 
P. 645, 65 Wash. 488. 

Motion not brought to court's at¬ 
tention until day of trial, to dis¬ 
miss information for delay in bring¬ 
ing cause to trial, was too late. 
Wash.—State v. Todd, 261 P. 397, 
145 Wash. 647, error dismissed 
Todd v. State of Washington, 48 S. 
Ct. 527, 277 U.S. 611, 72 L.Ed. 1014. 

Where accused had made no effort 
to set case for trial, overruling mo¬ 
tion to dismiss, not filed until the 
trial was at hand, was not an abuse 
of discretion. 

Wash.—State v. Austin, 207 P. 954, 
121 Wash. 108. 

5. Wash.—State v. Lester, 296 P. 
549, 161 Wash. 227. 

5.5 Okl.—Ex parte Janaway, 173 P. 
2d 226, 83 Okl.Cr. 82—Janaway ▼. 
State, 173 P.2d 222, 83 OkLCr, 74. 
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accused is not entitled to a ruling on his motion to 
be discharged under the statute requiring timely 
prosecution, as a matter of absolute right, and he 
may not complain when the charge against him 
is dismissed on the motion of the state without there 
first having been a ruling on his motion to dis¬ 
charge. 5 * 10 A motion for dismissal may be granted 
contingent on the trial not being commenced by a 
certain date, 5 * 15 or an order denying a motion for 
discharge may fix a time for trial and provide for 
discharge if through delay on the part of- the state 
accused is not then tried. 5 * 20 

Denial of a motion for discharge is not a final 
order and therefore is not binding on a judge to 
whom a subsequent motion for discharge is ad¬ 
dressed. 5 * 25 A court to which accused addressed a 
motion to dismiss the indictment against him for 
denial of the right to a speedy trial has no right to 
review determinations made by other judges on simi¬ 
lar motions previously made by accused. 5 * 30 Where 
a motion to vacate an order dismissing an indict¬ 
ment for want of prosecution is made within the 
term, the right exists to determine the motion after 
the term. 5 * 25 An order vacating an order of dis¬ 
missal for want of prosecution may issue at a hear- 
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ing even in the absence of accused and his attorney 
where they were given notice of the hearing. 5 * 40 

b. Proof 

Accused must show by competent proof that he fs 
within the provisions of a statute providing for discharge 
or dismissal for delay in order for him to take advantage 
of its terms; and ordinarily he must establish that there 
has been a delay, not caused or consented to by him. The 
burden fs then on the state to show good cause for the 
delay. 

Where there are no rules prescribing the proce¬ 
dure on a motion for discharge from prosecution, 
the proof of the issue must be governed by the 
procedure applicable to other similar issues present¬ 
ed by motion, and if evidentiary facts are admitted 
there may still exist a question as to their legal 
effect, but if the facts are denied they must be 
proved. 5 * 50 

It is the general rule that one desiring to take 
advantage of a statute providing for dismissal or 
discharge if accused is not tried within a stated 
time has the burden of showing that he is within 
its provisions, 6 and accused must adequately support 
with evidence a motion to dismiss under Federal 
Rules of Criminal Procedure, Rule 48 (b), 18 U.S.C. 
A. 6 * 5 Accused must show that there has been a de- 


5.10 Ind.—State ex rel. Hasch v. 
Johnson Circuit Court of Johnson 
County, 127 N.E.2d 600, 234 Ind. 
429. 

5.15 U.S.—U. S. v. Kovacs, D.C.N.Y., 
150 F.Supp. 301. 

5. h0 Ark.—Bishop v. State, 193 S.W. 

2d 489, 209 Ark. 1013. 

5.25 Ill.—People v. Tamborski, 114 
N.E.2d 649, 415 Ill. 466. 

5.30 U.S.—U. S. v. Patrisso, D.C.N. 
Y., 21 F.R.D. 363. 

6.35 U.S.—Ex parte Altman, D.C. 
Cal., 34 F.Supp. 106. 

5.40 U.S.—Ex parte Altman, supra. 

5.50 Ind.—State v. Beckwith, 57 N. 
E.2d 193, 222 Ind. 618. 

6. Ill.—People v. Tamborski, 114 N. 
E.2d 649, 415 Ill. 466—People v. 
Stillwagon, 25 N.E.2d 795, 373 Ill. 
211 . 

Ind.—Wedmore v. State, 133 N.E. 2d 
842, 235 Ind. 341—State v. Beck¬ 
with, 74 N.E.2d 742, 225 Ind. 288— 
Chelf v. Sta.te, 58 N.E.2d 353, 223 
Ind. 70—Barker v. State, 120 N.E. 
593, 188 Ind. 263. 

Mo.—State v. Farrar, 227 S.W. 1078, 
206 Mo.App. 339. 

N.Y.— Corpus Juris quoted in People 
v. Perry, 96 N.Y.S.2d 617, 518, 196 
Misc. 922. 

16 C.J. p 443 note 42. 

Proof of grounds for discharge 
(1) Courts cannot take notice of 


motions without proof of allegations 
on which they are based. 

Mo.—State v. Nelson, 279 S.W. 401. 

(2) Allegations in application for 
speedy trial are not evidence, al¬ 
though duly verified. 

Ind.—State v. Beckwith, 57 N.E.2d 
193, 222 Ind. 618. 

Tex.—Ex parte Foote, 294 S.W. 851, 
106 Tex.Cr. 672. 

Confinement 

Accused seeking dismissal of crim¬ 
inal charge against him because not 
given a speedy trial had the burden 
of showing that he had been confined 
during intervening time. 

Okl.—Janaway v. State, 173 P.2d 222, 
83 Okl.Cr. 74, followed in Ex parte 
Jana way, 173 P.2d 226, 83 Okl.Cr. 
82. 

Giving of recognizance 

Defendants, seeking discharge un¬ 
der statute providing that no person 
shall be held by recognizance to an¬ 
swer an indictment or affidavit with¬ 
out trial for a period embracing 
more than three terms of court, 
must show by allegation and proof 
that they come clearly within terms 
of such statute, and where it ap¬ 
pears from record and evidence that 
no recognizance has been given by 
defendant in the trial court he is 
not entitled to a discharge under 
such statute. 

Ind.—State v. Beckwith, 74 N.E.2d 
742, 225 Ind. 288. 
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Refusal of ball must be shown. 

Ill.—People v. Emblem, 199 N.E. 281, 
362 Ill. 142. 

That there were jurors Impaneled 
and qualified to try the prisoner at 
the term at which the demand was 
made and at the succeeding term 
must appear to entitle prisoner to a 
discharge. 

Ga.—Woodall v. State, 102 S.E. 913, 
25 Ga.App. 8. 

Record held to establish right to dis¬ 
missal 

Ind.—Colglazier v. State, 110 N.E.2d 
2, 231 Ind. 571. 

Evidence held Insufficient to require 
discharge 

Ark.—Bishop v. State, 193 S.W.2d 
489, 209 Ark. 1013. 

Ga.—Horne v. State, 95 S.E.2d 288, 
94 Ga.App. 522. 

N.Y.—People v. Sadler, 168 N.Y.S.2d 
287, 4 A.D.2d 963. 

6.5 Demonstrated foots 
Decision to dismiss an indictment, 
on a motion alleging that there has 
been an unnecessary delay in prose¬ 
cution, must rest on sifted evidence 
and demonstrated facts. 

U.S.—U. S. v. Monarch R^dio & Tel¬ 
evision Corp., D.C.N.Y., 162 F.Supp. 
910—U. S. v. Research Foundation, 
Inc., D.C.N.Y., 155 F.Supp. 650. 

Affidavit held insufficient 
Where affidavit in support of mo¬ 
tion to dismiss indictment for delay 
in prosecution alleged that accused 
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lay which is unreasonable or beyond the time fixed 
by statute; 7 that the delay was caused by the state 
and not by him; 8 and that the trial has not been 
postponed on his application, or with his consent; 9 
and in jurisdictions where accused must demand 


a trial, see supra § 469, that he has done so. 10 

When accused has made this proof, the burden is 
then on the state to prove that good cause existed 
for delay, 11 or that it was within some exception 


had wholly lost touch with people 
who would have been of help in es¬ 
tablishing his innocence and that he 
did not know where they could be 
found or whether they were dead or 
alive, and affidavit did not identify 
any of witnesses or indicate nature 
of their exculpatory testimony, or 
state when accused last saw or 
spoke to any of witnesses, assertions 
were not sufficiently detailed and 
persuasive to warrant dismissing in¬ 
dictment. 

U.s.—U. S. v. Research Foundation, 

l nc. , supra. 

7. Cal.—Cordts v. Superior Court of 
State of California in and for 
Mendocino County, 200 P. 726, 63 
C.A. 689. 

Ill.—People v. Tamborski, 114 N.E. 
2d 649, 416 Ill. 466—People v. Em¬ 
blem, 199 N.E. 281, 362 Ill. 142. 
Kan.—State v. Patterson, 271 P. 390, 
126 Kan. 770. 

Okl.—Davidson v. State, 171 P.2d 
640, 82 Okl.Cr. 402—Brummitt v. 
Higgins, 167 P.2d 922, 80 Okl.Cr. 
183—Smith v. State, 227 P. 901, 27 
Okl.Cr. 294. 

8 . Ind.—State v. Beckwith, 67 N.E. 
2d 193, 222 Ind. 618—Sullivan v. 
State, 19 N.E.2d 739—Alyea v. 
State, 162 N.E. 801, 198 Ind. 364, 
rehearing denied 163 N.E. 775, 198 

l nd. 364—Barker v. State, 120 N.E. 
693, 188 Ind. 263. 

Xiaches of state 

Accused has burden of showing 
that delay in affording him a speedy 
trial as required by statute and con¬ 
stitution was due to laches on part 
of state. 

Okl.—Boykin v. State, 190 P.2d 471, 
86 Okl.Cr. 176—Ex parte Wilker- 
son, 117 P.2d 172, 73 Okl.Cr. 32, 
certiorari denied Wilkerson v. 
Barefoot, 62 S.Ct. 480, 314 U.S. 
607, 86 L.Ed. 667—Ex parte Mead¬ 
ows, 112 P.2d 419, 71 Okl.Cr. 363. 
Appraisal of responsibility 

On defendants' motion to dismiss, 
it was not function of court to assay 
or appraise responsibility for inor¬ 
dinate or shocking delay in bringing 
case to trial. 

U.S.—'U. S. v. Dillon, D.C.N.T., 183 F. 
Supp. 641. 

Burden held not sustained 

(1) In general. 

Ind.—Jackson v. State, 112 N.E.2d 
433, 232 Ind. 463. 

(2) In proceeding on motion to 
dismiss cases for want of speedy 
trial, evidence sustained finding that 
defendants, while incarcerated in 
state prison, were informed two 
months afterwards of the return of 


federal indictments against them 
and that they never requested trial 
or raised any question about penden¬ 
cy of indictments. 

U.S.—Fouts v. U. S., C.A.Ohio, 268 
F.2d 402, certiorari denied 79 S.Ct. 
118, 368 U.S. 884, 3 L.Ed.2d 113. 

9. Cal.—Cordts v. Superior Court of 
State of California in and for 
Mendocino County, 200 P. 726, 63 
C.A. 689. 

Ill.—People v. Tamborski, 114 N.E.2d 
649, 416 Ill. 466—People v. Em¬ 
blem, 199 N.E. 281, 362 Ill. 142. 
Ind.—Sullivan v. State, 19 N.E.2d 
739, 216 Ind. 343. 

Kan.—State v. Patterson, 271 P. 390, 
126 Kan. 770. 

N.Y.— Corpus Juris quoted in. People 
v. Perry, 96 N.Y.S.2d 517, 518, 196 
Misc. 922. 

Okl.—Janaway v. State, 173 F.2d 
222, 83 Okl.Cr. 74, followed in Ex 
parte Janaway, 173 P.2d 226, 83 
Okl.Cr. 82—Davidson v. State, 171 
P.2d 640, 82 Okl.Cr. 402—Bru-mmitt 
v. Higgins, 167 P.2d 922, 80 Okl.Cr. 
183. 

16 C.J. p 443 note 43. 

Where evidence as to consent is 
conflicting, trial court's ruling will 
be affirmed. 

Mont.—State v. Turlok, 248 P. 169, 
76 Mont. 649. 

Book entry 

In proceeding on motion to dis¬ 
miss, the solemn book entry showing 
accused had requested continuance 
constituted substantial evidence of 
probative force If not controlling. 
Ind.—Harbaugh v. State, 126 N.E.2d 
676, 234 Ind. 420. 

Positive affidavits of oooused and 
counsel that they did not agree to 
postponement was held to overcome 
contrary showing of county attorney 
that to best of his belief they had 
so agreed. 

Mont.—State v. Arkle, 246 P. 626, 76 
Mont. 81. 

Pinding held sustained 

In certiorari proceeding for review 
of order of trial court denying rela¬ 
tor's motion to dismiss criminal 
charge for delay In bringing case to 
trial, evidence sustained finding of 
trial court that delay was incurred 
at request, or with consent of rela¬ 
tor. 

Wash.—State v. Lydon, 241 P.2d 202, 
40 Wash.2d 88. 

10. Me.—State v. Kopelow, 138 A. 
625, 126 Me. 384. 

Okl.—Bose v. State, 6 P.2d 1072, 63 
Okl.Cr. 41—Harris v. Ogden, 281 
P. 316, 44 Okl.Cr. 418. 
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If minutes fail to speak truth, 
In that they do not show the order 
actually passed allowing a demand, 
court has the power to correct them 
and to supply the omission. 

Ga.—Graham v. State, 57 S.E. 1055, 
1 Ga.App. 682. 

Inference 

Where attorney examining defend¬ 
ants on motion for discharge for de¬ 
lay in bringing them to trial asked 
neither of them concerning their ef¬ 
forts to get early trial with result 
that two inferences might be drawn 
from omission, either that attorney 
was not interested in dismissal of 
indictment as to such defendants, or 
that he knew and feared the nega¬ 
tive answer that each might make 
concerning an early trial, the court 
had a right to draw the latter infer¬ 
ence. 

Ind.—Chelf v. State, 58 N.E.2d 353, 
223 Ind. 70. 

11. Ariz.—State v. Carrillo, 16 P.2d 
965, 41 Ariz. 170. 

Cal.—Harris v. Municipal Court of 
City of Los Angeles, 285 P. 699, 
209 C. 55, followed in Hackel v. 
Municipal Court of City of Los 
Angeles, 285 P. 704, 209 C. 780. 

Gregory v. Justice Court, South 
Sacramento Judicial Dist., 336 P. 
2d 584, 168 C.A.2d 719—Herrick v. 
Municipal Court, Southern Judicial 
Dist., San Mateo County, 312 P.2d 
264, 151 C.A.2d 804—People v. Ech¬ 
ols, 271 P.2d 595, 125 C.A.2d 810- 
Ex parte Vacca, 271 P.2d 162, 125 
C.A.2d 751—Dearth v. Superior 
Court in and for Los Angeles 
County, 104 P.2d 376, 40 C.A.2d 56 
—Cordts v. Superior Court of 
State of California in and for 
Mendocino County, 200 P. 726, 53 
C.A. 589. 

Iowa.—Keegan v. District Court in 
and for Buchanan County, 24 N.W. 
2d 791, 237 Iowa 1186—Martens v. 
Gaffney, 298 N.W. 801, 230 Iowa 
712. 

Mont.—State v. Turlok, 248 P. 169, 
76 Mont. 549—State v. Arkle, 245 
P. 526, 76 Mont. 81. 

N.Y.—People v. Mudra, 177 N.Y.S.2d 
224, 12 Misc.2d 438. 

Or.—State v. Ellison, 307 P.2d 1050, 
209 Or. 672. 

Wash.—State v. Thompson, 232 P.2d 
87, 38 Wash. 774—State v. Lester, 
296 P. 549, 161 Wash. 227. 

16 C.J. p 443 note 44. 

Continuance 

(1) Under rule providing that if 
person who has been held to answer 
for an offense is not brought to 
trial within sixty days after indict- 
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mentioned in the statute. 12 This cannot be pre- i accused to show that the order refusing him a dis- 
sumed. 18 However, on appeal, the burden is on | charge was erroneous. 14 


ment, the prosecution shall be dis¬ 
missed unless good cause to con¬ 
trary is shown by affidavit, where 
court on its own motion continued 
trial, court was not required to sub¬ 
mit affidavit. 

Ariz.—State v. Churchill, 313 P.2d 
753, 82 Ariz. 375. 

(2) On motion to dismiss indict¬ 
ment on ground that trial had not 
been commenced in term following 
that at which Indictment had been 
found, state’s introduction of order 
of continuance, although it stated no 
grounds therefor, was sufficient 
showing to fulfill, in first instance, 
the state’s burden of proof of good 
cause for delay, and accused who did 
not refute such showing was not en¬ 
titled to dismissal. 

Or.—State v. Ellison, 307 P.2d 1050, 
209 Or. 672. 

Cure of defect 

In criminal prosecution, evidence 
established that there was no preju¬ 
dice to accused resulting from six 
months delay in bringing proceeding 
to trial and that while original affi¬ 
davit submitted by district attorney 
was insufficient to explain or excuse 
delay, defect was cured on motion 
for reconsideration. 

N.T.—People v. Hernandez, 180 N.Y. 

S.2d 597, 7 A.D.2d 724. 

In Oklahoma 

(1) Accused must affirmatively 
show that the delay in bringing him 
to trial was the fault of the state; 
thereupon the burden is on the state 
to show good cause for the delay. 
Okl.—Janaway v. State, 173 P.2d 222, 

83 Okl.Cr. 74, followed in Ex parte 
Janaway, 173 P.2d 226, 83 Okl.Cr. 
82—Rose v. State, 6 P.2d 1072, 53 
Okl.Cr. 41—Burns v. State, 4 P.2d 
115, 52 Okl.Cr. 234—State v. Mc¬ 
Ghee, 298 P. 896, 50 Okl.Cr. 393— 
Stearns v. State, 283 P. 1028, 45 
Okl.Cr. 438—Dalton v. State, 281 
P. 985, 45 Okl.Cr. 86—Harris v. Og¬ 
den, 281 P. 316, 44 Okl.Cr. 418. 

(2) It has been held that an incar¬ 
cerated accused need only show that 
the statutory time has expired and 
that the cause was not postponed on 
his application; thereupon the bur¬ 
den is on the state to show cause 
why the trial was not held within 
the statutory time. 

Okl.—Ex parte Gregory, Cr., 309 P. 
2d 1083—Application of Hayes, Cr., 
301 P.2d 701—Berkihiser v. State, 
219 P.2d 1020, 92 Okl.Cr. 31—Hem¬ 
bree v. Howell, 214 P.2d 458, 90 
Okl.Cr. 371—Davidson v. State, 171 
F.2d 640, 82 Okl.Cr. 402—Brum- 
mitt v. Higgins, 157 P.2d 922, 80 
Okl.Cr. 183—Glover v. State, 134 
F.2d 144, 76 Okl.Cr. 53—Bayne v. 
State, 279 P. 695, 43 Okl.Cr. 440— 
Harrell v. State, 272 P. 1038, 41 


Okl.Cr. 305—Clinkenbeard v. State, 
267 P. 485, 40 Okl.Cr. 113—Finley 
v. State, 228 P. 1003, 28 Okl.Cr. 40 
—Smith v. State, 227 P. 901, 27 
Okl.Cr. 294. 

(3) On the other hand, some deci¬ 
sions have held that the burden is on 
accused to show that the delay was 
the fault of the state, and in the 
absence of such showing, accused is 
presumed to have caused or consent¬ 
ed to the delay. 

Okl.—Stroud v. State, 47 P.2d 883, 
57 Okl.Cr. 273—Seitslnger v. State, 
297 P. 312, 50 Okl.Cr. 299—Dalton 
v. State, 281 P. 985, 45 Okl.Cr. 86 
—Davis v. State, 279 P. 976, 44 
Okl.Cr. 141—State v. Bayless, 259 
P. 606, 38 Okl.Cr. 129—Griffith v. 
State, 254 P. 112, 36 Okl.Cr. 322— 
Francis v. State, 221 P. 785, 26 Okl. 
Cr. 82—Bailey v. Holden, 219 P. 
961, 25 Okl.Cr. 206—Weeks v. 

State, 183 P. 932, 16 Okl.Cr. 443. 

(4) "This seeming conflict appears 
to have arisen in cases where no 
counter showing was made to a de¬ 
fendant's motion to dismiss under 
this statute and in cases where a 
counter showing was made. In the 
first line of authorities where an ac¬ 
cused has made a sufficient showing 
and no counter showing is made, and 
the allegations of the defendant 
thereby tacitly admitted, the holding 
is in substance that the state must 
make some explanation showing 
good cause for its delay In bringing 
the accused to trial. These cases 
correctly state the law, if the show¬ 
ing made affirmatively discloses that 
the neglect is on the part of the 
state and that defendant has de¬ 
manded trial and resisted a continu¬ 
ance. The other line, as in the Dav¬ 
is Cases, supra, hold in substance 

I that the burden is on defendant in 
the first instance to show that the 
laches were on the part of the state. 

. The conflict is more appar¬ 
ent than real, but conceding a con¬ 
flict, the Davis Cases undoubtedly 
state the correct rule." 

Okl.—Harris v. Ogden, 281 P. 316, 
317, 44 Okl.Cr. 418. 

(5) Delay In trial of accused on 
bail is presumed to have been caused 
by or with his consent, and record 
must affirmatively show that he de¬ 
manded trial or resisted continuance 
to entitle him to dismissal of prose¬ 
cution for such delay, but where ac¬ 
cused is not on bail, the law makes 
such demand and prosecution has 
burden of showing that trial was de¬ 
layed for some lawful cause. 

Okl.—-Wilson v. State, Cr., 313 P.2d 
534—Ex parte Gregory, Cr., 309 P. 
2d 1083—Berkihiser v. State, 219 
P.2d 1020, 92 Okl.Cr. 31—Hembree 
v. Howell, 214 P.2d 458, 90 Okl.Cr. 
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371—State ex rel. Rothrock v. 
Haynes, 177 P.2d 515, 83 Okl.Cr. 
387—Davidson v. State, 171 P.2d 
640, 82 Okl.Cr. 402—Brummitt v. 
Higgins, 157 P.2d 922, 80 Okl.Cr. 
183. 

Evidence held insufficient 

Proof that accused remained silent 
or did not demand trial when com¬ 
monwealth’s attorney moved for con¬ 
tinuance at court term following 
that at which indictment was re¬ 
turned and said he did not think 
case would be tried at either of two 
succeeding terms was insufficient to 
overcome prima facie case made by 
accused’s evidence that three regu¬ 
lar court terms were held without 
trial of case after return of indict¬ 
ment. 

Va.—Flanary v. Commonwealth, 35 
S.E.2d 135, 184 Va. 204. 

12. Tenn.—State v. Sims, 1 Overt. 
253. 

Va.—Flanary v. Commonwealth, 35 
S.E.2d 135, 184 Va. 204. 

Defect held waived 

Where accused made motion to 
dismiss because of delay in his trial, 
but failed to negate statutory excep¬ 
tion that during the terms of court 
he was detained there was not time 
for his trial, defect was waived by 
state by failure to attack motion m 
the trial court. 

Ind.—Harbaugh v. State, 126 N.E.2d 
576, 234 Ind. 420. 

In Missouri 

(1) “The burden is upon tho state 
to exclude the exceptions." 

Mo.—State ex rel. Stevens v. Wurde- 
man, 246 S.W. 189, 194, 295 Mo. 
566. 

(2) However, it has been held that 
in the absence of proof to the con¬ 
trary, it must be presumed that tho 
case was continued for want of 
time to try it. 

Mo.—State v. Haines, 61 S.W. 621, 
160 Mo. 555. 

13. Cal.—Harris v. Municipal Court 
of City of Los Angeles, 285 P. 
699, 209 C. 55, followed in Hackel 
v. Municipal Court of City of Loa 
Angeles, 285 P. 704, 209 C. 780. 

Kehlor v. Municipal Court, 254 
P.2d 897, 116 C.A.2d 845—Cordts 
v. Superior Court of State of Cali¬ 
fornia in and for Mendocino Coun¬ 
ty, 200 P. 726, 53 C.A. 689. 

N.T.—People v. Mudra, 177 N.T.S.Sd 
224, 12 Misc.2d 438. 

Okl.—Davidson v. State, 171 P.2& 
640, 82 Okl.Cr. 402. 

16 C.J. p 445 note 83. 

14. Mont.—State v. Turlok, 248 P. 
169, 76 Mont. 549. 

Or.—State v. Ellison, 307 P.2d 1050,. 
209 Or. 672. 
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Prejudice resulting from delay. As a general rule, 
an accused complaining that he has been denied his 
constitutional right to a speedy trial need not show 
that he was prejudiced by the delay in order to be 
entitled to discharge; 14 - 5 prejudice will be pre¬ 
sumed. 14 - 10 In order to sustain the right to try ac¬ 
cused where delay has been substantial, the govern¬ 
ment must show that accused suffered no serious 
prejudice beyond that which ensued from ordinary 
and inevitable delay. 14 - 15 The absence of prejudice, 
together with other circumstances, may warrant 
a determination that there was no infringement of 
accused’s constitutional right with respect to a 
speedy trial, and hence no right to discharge or 
dismissal of the proceeding. 14 - 20 


CRIMINAL LAW §§ 470-471 

§ 471. -Delay Caused by Accused 

a. In general 

b. Application for, or consent to, post¬ 

ponement 

a. In General 

There is no right to a discharge or dismissal for de¬ 
lay In violation of the constitutional or statutory guaranty 
of a speedy trial where the delay was caused by accused 
or by proceedings Instituted by him. 

The constitutional guaranty of a speedy trial is 
directed at a delay in prosecution to which accused 
has not contributed, 14 - 50 and accused is not entitled 
to his discharge under provisions of law where 
he has delayed the trial by his own acts or failure to 
act. 15 Under some statutes, however, accused may 


Presumptions on review as to ad¬ 
journments and continuances see 
§ 185S. 

Burden lield not sustained 

Cal.—People v. Mitman, 265 P.2d 
105, 122 C.A.2d 490, certiorari de¬ 
nied Mitman v. People of State of 
California, 74 S.Ct. 854, 347 U.S. 
991, 98 L.Ed. 1125. 

14.5 U.S.—U. S. v. Lustman, C.A.N. 
Y., 258 F.2d 475, certiorari denied 
Lustman v. U. S., 79 S.Ct. 118, 358 
U.S. 880, 3 L.Ed.2d 109. 

Kan.—State v. Aspinwall, 252 P.2d 
841, 173 Kan. 699. 

14.10 Cal.—Harris v. Municipal 

Court of City of Los Angeles, 285 
P. 699, 209 C. 55, followed in Hack- 
el v. Municipal Court of City of 
Los Angeles, 285 P. 704, 209 C. 780. 
N.Y.—People v. Winter, 182 N.Y.S.2d 
254, 18 Misc.2d 205—People v. Mu- 
dra, 177 N.Y.S.2d 224, 12 Misc.2d 
438. 

14.15 D.C.—Williams v. U. S., 250 
F.2d 19, 102 U.S.App.D.C. 51. 

14.20 U.S.-—Bullock v. U. S., C.A. 
Tenn., 265 F.2d 683, certiorari de¬ 
nied 79 S.Ct. 1294, 360 U.S. 909, 3 
L.Ed.2d 1260—U. S. v. Kaye, C.A. 
N.Y., 251 F.2d 87, certiorari denied 
Kaye v. U. S., 78 S.Ct. 702, 356 U. 
S. 919, 2 L.Ed.2d 714—Kong v. U. 
S., C.A.Hawaii, 216 F.2d 666—U. S. 
v. Holmes, C.C.A.Fa., 168 F.2d 888. 

U. S. v. Patrisso, D.C.N.Y., 21 F. 
R.D. 363. 

Kan.—State v. Aspinwall, 252 P.2d 
841, 173 Kan. C99. 

N.J.—State v. Dandridge, 117 A.2d 
153, 37 N.J.Super. 144. 

Pa.—Petition of Young, Com.PL, 7 
Chest.Co. 286. 

Iiapse of three years did not de¬ 
prive accused of speedy trial guar¬ 
anteed by Sixth Amendment, whore 
accused was not adversely affected 
in preparation or prosecution of his 
defense. 1 


U.S.—U. S. v. Holmes, C.C.A.Pa., 168 
F.2d 888. 

Delay of twenty-two years 
Accused who had been arraigned 
on charge of murder in second de¬ 
gree but had made no application to 
have trial date fixed or to have case 
disposed of would not be allowed to 
go free simply because his trial was 
delayed for more than twenty-two 
years, in absence of evidence that 
such delay prejudiced his defense. 
N.J.—State v. O’Leary, 135 A.2d 321, 
25 N.J. 104. 

14.50 U.S.—Fouts v. U. S., C.A.Ohio, 
253 F.2d 215. 

U. S. v. Alagia, D.C.Del., 17 F.R. 
D. 15. 

15. U.S.—U. S. v. Lustman, C.A.N. 
Y., 258 F.2d 475, certiorari denied 
Lustman v. U. S., 79 S.Ct. 118, 358 
U.S. 880, S L.Ed.2d 109—Morland 
v. U. S., OA.Kan., 193 F.2d 297— 
U. S. ex rel. Hanson v. Ragen, 
C.C.A.I11., 166 F.2d 608, certiorari 
denied 68 S.Ct. 1501, 334 U.S. 849, 
92 L.Ed. 1772—Shepherd v. U. S., 

C. C.A.Neb., 163 F.2d 974—Bayless 
v. U. S., C.C.A.Mo., 147 F.2d 169, 
modified on other grounds 150 F.2d 
236. 

U. S. v. Stracuzza, D.C.N.Y., 158 
F.Supp. 522—Hollman v. Wilkin¬ 
son, D.C.Pa., 124 F.Supp. 849. 

U. S. v. Alagia, D.C.Del., 17 F.R. 

D. 15. 

Ariz.—Power v. State, 30 P.2d 1059, 
43 Ariz. 329. 

Cal.—Herrick v. Municipal Court, 
Southern Judicial Dist., San Mateo 
County, 312 P.2d 264, 151 C.A.2d 
804. 

Del.—Latson v. State, 146 A.2d 597, 
1 Storey 377—Garner v. State, 145 
A.2d 68, 1 storey 301. 

Ill.—People v. Rankins, 163 N.E.2d 
814, 18 Ill.2d 260—People v. Allen, 
155 N.E.2d 561, 15 I11.2d 455—Peo¬ 
ple v. Morris, 121 N.E.2d 810, 3 Ill. 
2d 437—People v. Tamborski, 114 

4 7 


[ N.E.2d 649, 415 Ill. 466—People v. 
Iasello, 102 N.E.2d 138, 410 Ill. 252 
—People v. Farley, 96 N.E.2d 452, 
408 Ill. 194—People v. Hartman, 96 
N.E.2d 449, 408 Ill. 133—People v. 
Stillman, 62 N.E.2d 698, 391 Ill. 
227—People v. Meisenhelter, 46 N. 
E.2d 678, 381 Ill. 378—People v. 
Maniatis, 130 N.E. 323, 297 Ill. 72. 
Ind.—State v. Mabrey, 157 N.E. 97, 
199 Ind. 276—Alyea v. State, 152 
N.E. 801, 198 Ind. 364, rehearing 
denied 153 N.E. 775, 198 Ind. 364. 
Iowa.—Fines v. District Court in and 
for Woodbury County, 10 N.W.2d 
574, 233 Iowa 1284. 

Kan.—State v. Stanley, 296 P.2d 
1088, 179 Kan. 613, certiorari de¬ 
nied Stanley v. State of Kansas, 77 

S. Ct. 73, 352 U.S. 851, 1 L.Ed.2d 
62—State v. Barger, 83 P.2d 648, 
148 Kan. 690. 

Me.—State v. Boynton, 62 A.2d 182, 
143 Me. 313—State v. Slorah, 106 
A. 768, 118 Me. 203, 4 A.L.R. 1256. 
Minn.—State v. Dehler, 102 N.W.2d 
696—State v. Larkin, 98 N.W.2d 
70, 256 Minn. 314. 

N.Y.—:People v. Winter, 182 N.Y.S.2d 
254, 18 Misc.2d 205. 

Or.—Johnston v. Circuit Court for 
Multnomah County, 12 P.2d 1027, 
140 Or. 100. 

Pa.—Commonwealth ex rel. Sell v. 
Burke, 101 A.2d 174, 174 Pa.Super. 
344. 

Commonwealth v. Watson, O. & 

T. , 9 Cumb.Co. 8—Commonwealth 
v. Tobias, O. & T., 4 Cumb.Co. 137. 

Wash.—State v. Thompson, 232 P.2d 
87, 38 Washed 774. 

W.Va.—State v. Wiseman, 92 S.E.2d 
910, 141 W.Va. 726. 

16 C.J. p 444 note 65. 

Acts or omissions 

(1) If acts or omissions of ac¬ 
cused are cause of, or a contributing 
factor in, the delay which passes the 
trial over the second or subsequent 
term, accused should not be entitled 
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be entitled to discharge even where he himself 
caused delay in his trial. 15 - 5 

In accordance with the general rule, accused 
cannot take advantage of the delay occasioned by 
his evading arrest and becoming a fugitive from 
justice, 16 by his escaping from the state and com¬ 


mitting another offense for which he has been placed 
in the custody of the prison system of another sover¬ 
eign, 1G - 5 by his failing to appear according to the 
terms of his recognizance, 1 ? by his keeping the 
state’s witnesses out of the way, 18 by his replace¬ 
ment of counsel, 18 - 5 or by his postponing the joinder 
of issue. 19 


to a dismissal and such acts, or fail¬ 
ure to act when accused is bound to 
do so, may give rise to an agreed 
postponement, or to a waiver of con¬ 
stitutional and statutory provisions 
relative to privilege of a speedy tri¬ 
al. 

Iowa.—McCandless v. District Court 
of Polk County, 61 N.W.2d 674, 245 
Iowa 599. 

(2) However, in determining 
whether accused is entitled to dis¬ 
charge for failure to accord him a 
speedy trial, time which is not to be 
counted in determining whether the 
statute applies is a delay which is 
necessarily and directly caused by 
action on part of accused in view of 
the statute excepting such delays as 
happened on accused's “application" 
which means in the nature of an af¬ 
firmative action resorted to by ac¬ 
cused, which of itself prevents a 
speedy trial. 

Kan.—State v. Hess, 804 P.2d 474, 
180 Kan. 472. 

Oh st ruction. 

Accused's obstruction by vacilla¬ 
tion or fraudulent conduct furnishes 
good cause for extending time of tri¬ 
al, notwithstanding constitutional 
guaranty of speedy trial. 

Cal.—People v. Crittenden, 209 F.2d 
161, 93 OA.2d Supp. 871. 

Accused cannot delay trial by 
maneuvering and technicalities and 
then obtain a discharge because of 
the delay. 

Iowa.—Ferguson v. Bechly, 277 N.W. 
765, 224 Iowa 1049. 

Where delay is due to disability, 
mlsoonduct, assent, or reguest of 
accused, he is not entitled to a dis¬ 
charge. 

Pa.—Commonwealth v. Zee, 105 A. 
279, 262 Pa. 251. 

Commonwealth ex rel. Shipcus- 
kie v. Keeper of Northumberland 
County Jail, O. & T., 18 Northumb. 
Leg.J. 155. 

15.5 Mandatory provision. 

Statute providing for discharge of 
a prisoner charged with having com¬ 
mitted a crime if not indicted or in¬ 
formed against at end of six months 
after he is held to answer is manda¬ 
tory, and fact that accused himself 
caused delay in his trial is not an 
exception therein. 

Wis.—State v. Brill, 83 N.W.2d 721, 

1 Wis.2d 288. 

16. Cal.—People v. Hocking, 296 P. 
2d 59, 140 C«A.2d 778—People v. 


Anderson, 272 P.2d 805, 126 CA.2d 
702, certiorari denied—Anderson v. 
People of State of California, 75 S. 
Ct. 302, 348 U.S. 918, 99 L.Ed. 720- 
People v. Seely, 171 P.2d 529, 75 C. 
A.2d 525, certiorari denied Seely v. 
Heinze, 68 S.Ct. 147, 332 U.S. 819, 92 
L.Ed. 396—Ex parte Gere, 221 P. 
689, 64 C.A. 418. 

Ind.—Chelf v. State, 58 N.E.2d 353, 
223 Ind. 70. 

Kan.—State v. Hess, 304 P.2d 474, 
180 Kan. 472—State v. Neal, 265 P. 
2d 1034, 175 Kan. 597. 

Or.—State v. Swain, 31 P.2d 745, 147 
Or. 207, 93 A.L.R. 921, rehearing 
denied 32 P.2d 773, 147 Or. 207, 93 
A.L.R. 930. 

Wyo.—State v. Keefe, 98 P. 122, 17 
Wyo. 227, 22 L.RA-.N.S., 896, 17 
Ann.Cas. 161. 

16 C.J. p 444 note 66. 

Reaeon for rule 

(1) Constitutional guaranty of a 
speedy trial was never intended to 
envelop a situation where law en¬ 
forcement authorities might be re¬ 
quired to work against time in ap¬ 
prehension of fugitives. 

Ohio.—Halcomb v. Eckle, App., 165 
N.E.2d 479. 

(2) Constitutional provision guar¬ 
anteeing a speedy public trial and 
statute providing for discharge of 
prisoners not brought to trial before 
end of second term were not adopted 
and enacted for benefit of fugitives 
from Justice. 

Kan.—State v. Neal, 265 P.2d 1034, 
175 Kan. 597. 

Escape from jail 

Right to speedy trial guaranteed 
by constitution was waived by con¬ 
duct of accused in escaping from 
jail, fleeing from state, and failing 
to return and demand right to trial. 
Kan.—State v. Aspinwall, 252 P.2d 
841, 173 Kan. 699. 

Minn.—State v. Pederson, 88 N.W.2d 
13, 251 Minn. 372. 

Return during term 

Where accused was without the 
jurisdiction, and returned to juris¬ 
diction to answer to indictment sub¬ 
sequent to beginning of regular term 
of court having jurisdiction to try 
him for offense, term during which 
he returned would not be counted in 
determining whether accused was 
entitled to discharge from prosecu¬ 
tion by virtue of statute providing 
that every person charged with fel¬ 
ony, and remanded to court of com¬ 
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petent jurisdiction for trial, shall be 
forever discharged from prosecution 
for offense if there be three regular 
terms of such court, after indict¬ 
ment is found against him, without 
trial. 

W.Va.—State v. Gregory, 105 S.E.2d 
532. 

Failure to appear 

It has been held, however, that 
mere failure of accused out on bail 
to appear at a particular trial would 
not make him a “fugitive from jus¬ 
tice" so as not to be entitled to dis¬ 
charge under the applicable statute 
and Bill of Rights for failure to ac¬ 
cord him a speedy trial. 

Kan.—State v. Hess, 304 P.2d 474, 
180 Kan. 472. 

Right not) waived 

Under statute requiring discharge 
of accused not tried before end of 
second term following filing of in¬ 
formation unless delay occurs on 
“application" of accused or for want 
of time to try cause at second term, 
where accused escaped and was not 
returned until first five days of court 
term had expired and was not prose¬ 
cuted during remaining two months, 
three weeks and four days of the 
term, such time being part of a term 
subsequent to the term during which 
information was filed, an “applica¬ 
tion" for continuance was not effect¬ 
ed by accused's conduct as a matter 
of law and the delay entitled him to 
discharge in absence of his consent. 
Kan.—State v. Coover, 193 P.2d 209, 
165 Kan. 179. 

16.5 Ala.—Accardo v. State, 102 So. 
2d 913, 39 Ala.App. 453, certiorari 
stricken 105 So.2d 865, 268 Ala. 
293. 

Minn.—State v. Larkin, 98 N.W.2d 
70, 256 Minn. 314. 

17. W.Va.—Crookham v. State, 5 W. 
Va. 510. 

18. N.D.—Ex parte Morgan, 224 N. 
W. 209, 57 N.D. 763. 

16 C.J. p 444 note 69. 

18.5 D.C.—James v. U. S., 201 F.2d 
381, 104 U.S.App.D.C, 263, certio¬ 
rari denied 79 S.Ct. 613, 359 U.S. 
930, 3 L.Ed.2d 631. 

19. Or.—State v. Chadwick, 47 P.2d 
232, 150 Or. 645. 

Failure to plead 

Accused waived right to speedy 
trial as long as he failed to plead; 
where accused did not enter his plea 
of not guilty by end of term during 
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Accused is not entitled to a discharge or dismissal 
for delay in bringing him to trial where such delay 
was caused by proceedings or motions instituted by 


him, 20 as where the delay is occasioned by proceed¬ 
ings on a motion to dismiss, 20 * 6 or to quash the in¬ 
dictment, 20 * 10 or by his filing of a dilatory plea, 20 * 15 


which indictment was found, he 
could not successfully complain of 
continuance of case to following 
term regardless of whether his fail¬ 
ure to plead was to be regarded as 
good cause for continuance or as 
consent to postponement or whether 
case was to be regarded as not tri¬ 
able until term in which plea was 
entered. 

Or.—State v. Ellison, 307 P.2d 1050, 
209 Or. 672. 

20. U.S.—'U. S. v. Lustman, C.A.N. 
Y., 258 F.2d 475, certiorari denied 
Lustman v. U. S., 79 S.Ct. 118, 358 
U.S. 880, 3 L.Ed.2d 109—U. S. v. 
Fostma, C.A.N.Y., 242 F.2d 488, 

certiorari denied McConnon v. U. 
S„ 77 S.Ct. 1380, 354 U.S. 92a, 1 L. 
E.2d 1436, and Postma v. XJ. S. r 77 
S.Ct. 1381, 354 U.S. 922, 1 L.Ed.2d 
1436. 

Ariz.—State v. Polan, 278 P.2d 432, 
78 Ariz. 253. s 

Cal.—People v. Hocking, 296 F.2d 59, 
140 C.A.2d 778. 

Del.—Latson v. State, 146 A.2d 597, 
1 Storey 377—Garner v. State, 145 
A.2d 68, 1 Storey 301. 

D.C.—Dandridge v. U. S., 265 F.2d 
349, 105 U.S.App.D.C. 157. 

Ill.—People v. Ephraim, 162 N.E.2d 
431, 17 I11.2d 527, certiorari denied 
Ephraim v. Illinois, 80 S.Ct. 869, 

362 U.S. 955, 4 L.Ed.2d 871—People 
v. Iasello, 102 N.E.2d 138, 410 Ill. 
252. 

Ind.—Wedmore v. State, 143 N.E.2d 
649, 237 Ind. 212—Chelf v. State, 
58 N.E.2d 353, 223 Ind. 70—Weer 
v. State, 36 N.E.2d 787, 219 Ind. 

217, rehearing denied 37 NT.E.2d 
537, 219 Ind. 217. 

Kan.—State v. Stanley, 296 P.2d 
1088, 179 Kan. 613, certiorari de¬ 
nied Stanley v. State of Kansas, 
77 S.Ct. 73, 352 U.S. 851, 1 L.Ed.2d 
62—State v. Lewis, 118 P. 59, 85 
Kan. 58C. 

Mich.—People v. Hendershot, 98 N. 

W.2d 568, 357 Mich. 300. 

Mont.—State ox rel. Borberg v. Dis¬ 
trict Court of Thirteenth Judicial 
Dist. in and for Yellowstone Coun¬ 
ty, 240 P.2d 854, 128 Mont. 481. 
N.Y.—People v. Alfonso, 195 N.Y.S. 
2d 713, 9 A.D.2d 952. 

People v. McCrane, 184 N.Y.S.2d 
702, 17 Misc.2d 1004—People v. 
Winter, 182 N.Y.S.2d 254, 18 MIsc. 
2d 205. 

Or.—State v. Robinson, 343 P.2d 886, 
217 Or. 612. 

Va.—Mealy v. Commonwealth, 68 S. 
E.2d 507, 193 Va. 216—Howell v. 
Commonwealth, 45 S.E.2d 165, 186 
Va. 894. 

Wash.—State ex rel. James v. Supe- 
22A C.J.S.—4 


rior Court, King County, 202 F.2d 
250, 32 Wash.2d 451. 

16 C.J. p 444 note 65 [b]. 

Demurrer 

Where indictment was returned 
into circuit court on May 24th, and 
accused pleaded not guilty June 7, 
and filed a demurrer to indictment 
on July 19th, period between date 
when demurrer was filed and when 
it was decided was a postponement 
to which accused consented under 
statute providing that if accused 
whose trial has not been postponed 
on his application or by his consent 
is not brought to trial until next 
term of court, indictment shall be 
dismissed. 

Or.—State v. Robinson, 343 P.2d 886, 
217 Or. 612. 

Habeas corpus proceedings 
Cal.—People v. Gere, App., 226 P. 
934. 

Motion to recuse district attorney 
La.—State v. Frith, 194 So. 1, 194 
La. 508. 

Motion to suppress evidence 

Wash.—State v. Estes, 274 P. 1053, 
151 Wash. 51. 

Obtaining injunction against trial 
Va.—Wadley v. Commonwealth, 35 S. 
E. 452, 98 Va. 803. 

Petition for rehearing of appeal 
Iowa.—Ferguson v. Bechly, 277 N.W. 
755, 224 Iowa 1049. 

Premature exceptions to continuance 

Where accused, by prematurely 
presenting to the law court his ex¬ 
ception to the order of continuance, | 
transferred the case to the law dock¬ 
et, thereby causing the delay, a mo¬ 
tion to quash the Indictment was 
properly denied. 

Me.—State v. Slorah, 106 A. 768, 118 
Me. 203, 4 A.L.R. 1256. 

Statute requiring Issue of Insanity 
to be tried promptly after conviction 
does not apply where accused ap¬ 
peals from conviction, thereby di¬ 
vesting trial court of jurisdiction to 
try plea of insanity. 

Cal,—People v. Marshall, 289 P. 629, 
20 C. 540. 

Writ of error 

In determining whether accused In 
a criminal proceeding is entitled to 
be discharged from further prosecu¬ 
tion on an indictment for the rea¬ 
son that he has not been accorded a 
speedy trial within statute requiring 
that trial be held within three regu¬ 
lar terms of court after return of in¬ 
dictment, a regular term of court oc¬ 
curring during the pendency of a 
writ of error granted accused should 
not be counted. i 


W.Va.—State v. Loveless, 98 S.E.2d 
773, 142 W.Va. 809. 

Delay not chargeable to accused 

(1) Where accused did nothing to 
prevent prompt judgment on his de¬ 
murrer to the Indictment, he is not 
chargeable with the six months de¬ 
lay in deciding it. 

W.Va.—Ex parte Bracey, 95 S.E. 593, 
82 W.Va. 69. 

(2) Under statute which requires 
release of accused, who has not been 
admitted to bail, unless accused is 
tried within four months from date 
of confinement or delay happens on 
application of accused, neither ac¬ 
cused's motion for discharge under 
statute nor fact that trial court took 
motion under advisement constituted 
“delay” on application of accused. 

Ill.—People v. Tamborski, 114 N,E.2d 

649, 415 Ill. 466. 

(3) Where several dates for hear¬ 
ing on accused’s motion for bill of 
particulars had been set, and ac¬ 
cused and counsel had appeared on 
each such occasion, and failure to 
hold hearing was result of refusal 
by prosecution to present its oppo¬ 
sition to motion and of statement of 
prosecution to effect that accused 
would not be prosecuted under in¬ 
dictment, motion for bill of partic¬ 
ulars did not interrupt running of 
prescriptive period. 

La.—State v. Bradford, 55 So.2d 255, 
219 La. 1090. 

20.5 Cal.—People v. Grace, 263 P. 
306, 88 C.A. 222. 

Del.—Latson v. State, 146 A.2d 597, 1 
Storey 377. 

20.10 Pa.—Ex parte Walton, 2 
Whart. 501. 

Commonwealth v. Pulte, 14 Phila. 
398. 

20.15 U.S.—MacKnight v. U. S., C.C. 
A.Mass., 263 F. 832, certiorari de¬ 
nied 40 S.Ct. 586, 253 U.S. 493, 64 
L.Ed. 1029. 

In Louisiana, 

(1) Under the express provision of 
statute, prosecution in ffelony cases is 
forbidden where three years elapse 
from date of finding an indictment 
or filing an information, except where 
accused has escaped trial through 
dilatory pleas. 

La.—State v. Truett, 89 So.2d 754, 230 
La. 955—State v. Bradford, 45 So. 
2d 897, 217 La. 32. 

(2) It must appear, however, un¬ 
der this statute, that accused has es¬ 
caped trial through dilatory pleas, 
and the mere filing of such pleas does 
not preclude discharge of accused be¬ 
cause of delay by the state in taking 
prosecutive steps. 

La.—State v. Truett, supra. 
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or by his seeking or obtaining a change of venue, 21 
or an order for the taking of depositions out of the 
state. 21 * 5 However, accused does not waive his right 
to the lack of a speedy trial by resisting, to the ex¬ 
tent of his ability, the effort of the prosecution to 
procure an unlawful sentence of conviction in a 
court without jurisdiction. 22 


b. Application for, or Consent to, Postpone¬ 
ment 

An accused who has moved for, or consented to, con¬ 
tinuances or postponements Is not entitled to discharge 
because of the resulting delay In trial. 

As a general rule, accused is not entitled to a 
discharge for failure to afford him a speedy trial 
where he moved for, or consented to, continuances 
or postponements. 23 Under statutes providing for 


21. Ariz.—Power v. State, 30 P.2d 
1059, 43 Ariz. 329. 

Ill.—People v. Rankins, 163 N.E.2d 
814, 18 I11.2d 260—People v. Iasello, 
102 N.E.2d 138, 410 Ill. 252. 

Ind.—Weer v. State, 36 N.E.2d 787, 
219 Ind. 217, rehearing 1 denied 37 
N.E.2d 537, 219 Ind. 217—Alyea 
v. State, 152 N.E. 801, 198 Ind. 364, 
rehearing denied 153 N.E. 775, 198 
Ind. 364. 

Iowa.—Ferguson v. Bechly, 277 N.W. 

755, 224 Iowa 1049. 

Mo.—State v. Farrar, 227 S.W. 1078, 
206 Mo.App. 339. 

16 C.J. p 444 note 72. 

New court without power to try case 
at first term 

Where by statute the court to 
which the action is transferred can¬ 
not try the action until the term aft¬ 
er that at which the transcript is 
filed with it, such delay is charged 
to accused. 

Ind.—State v. Mabrey, 157 N.E. 97, 
199 Ind. 276. 

Case treated as If commenced as of 
date change of venue completed 

Wyo.—State v. Levand, 262 P. 24, 37 
Wyo. 372, rehearing denied 263 P. 
623, 37 Wyo. 372. 

Motion for change of venue did not 
Justify delay of five months 

Colo.—Ex parte Miller, 180 P. 749, 
66 Colo. 261. 

21.5 Cal.—People v. Lanigan, 140 P. 
2d 24, 22 C.2d 569, 148 A.L.R. 176. 

22. Ill.—People v. Jonas, 84 N.E. 
685, 234 Ill. 56. 

23. U.S.—U. S. v. Lustman, C.A.N. 
Y., 258 F.2d 475, certiorari denied 
Lustman v. IT. S., 79 S.Ct. 118, 358 
U.S. 880, 3 L.Ed.2d 109—Iva Iku- 
ko Toguri D’Aquino v. U. S., C.A. 
Cal., 192 F.2d 338, certiorari denied 
72 S.Ct. 772, 343 U.S. 935, 96 L.Ed. 
1343, rehearing denied 72 S.Ct. 1053, 
343 U.S. 958, 96 L.Ed. 1358, rehear¬ 
ing denied 73 S.Ct. 786, 345 U.S. 
931, 97 L.Ed. 1361, and rehearing 
denied, C.A., 203 F.2d 390—Gerar- 
dino v. People of Puerto Rico, C.C. 
AJPuerto Rico, 29 F.2d 517—Dan¬ 
iels v. U. S., C.C.A.Cal., 17 F.2d 
339, certiorari denied Appell v. U. 
S. f 47 S.Ct. 591, 274 U.S. 744, 71 
L.Ed. 1325. 

In re Kominski, D.C.Del., 168 F. 
Supp. 836—U. S. v. Research Foun¬ 
dation, Inc., D.C.N.T., 155 F.Supp. 
650. 


Ariz.—West over v. State, 185 P.2d 
315, 66 Ariz. 145. 

Ark.—Breedlove v. State, 280 S.W.2d 
224, 225 Ark. 170—Ware v. State, 
252 S.W. 934, 159 Ark. 540. 

Cal.—People v. Lanigan, 140 F.2d 24, 
22 C.2d 569, 148 A.L.R. 176—Peo¬ 
ple v. Fewkes, 4 P.2d 538, 214 C. 
142—Ray v. Superior Court in and 
for San Diego County, 281 P. 391, 
208 C. 357. 

People v. Contrerai, 341 P.2d 849, 
172 C.A.2d 369—People v. Smith, 
313 P.2d 896, 153 C.A.2d 84—People 
v. Hocking, 296 P.2d 59, 140 C.A.2d 
778—People v. Lamb, 283 P.2d 727, 
133 CA.2d 179, certiorari denied 
76 S.Ct. 316, 350 U.S. 941, 100 L.Ed. 
821—People v. Atchley, 282 P.2d 
160, 132 C.A.2d 444—People v. Brad¬ 
ford, 279 P.2d 561, 130 C.A.2d 606- 
People v. Greene, 238 P.2d 616, 108 
C.A.2d 136—People v. Tenedor, 237 
P.2d 679, 107 C.A.2d 681—People v. 
George, 205 P.2d 464, 91 C.A.2d 537 
—People v. Santora, 125 P.2d 606, 
51 C.A.2d 707—People v. Rucker, 
8 P.2d 938, 121 C.A. 361—Ex parte 
Venable, 261 P. 731, 86 C.A. 585. 

Colo.—Gallegos v. People, 337 P.2d 
961, 139 Colo. 166. 

Conn.—State v. Holloway, 156 A.2d 
4 66, 147 Conn. 22. 

Idaho.—Ellenwood v. Cramer, 272 P. 
2d 702, 75 Idaho 338. 

Ill.—People v. Rankins, 163 N.E.2d 
814, 18 Ill.2d 260—People v. Clark, 
162 N.E.2d 413, 17 U1.2d 486-Peo¬ 
ple v. Richardson, 161 N.E.2d 268, 
17 Ill.2d 253—People v. Brame, 128 
N.E.2d 911, 6 Ill.2d 412—People v. 
Morris, 121 N.E.2d 810, 3 Ill.2d 437 
—People v. Niemoth, 98 N.E.2d 733, 
409 Ill. Ill—People v. Farley, 96 N. 
E.2d 453, 408 Ill. 288—People v. 
Hartman, 96 N.E.2d 449, 408 Ill. 133 
—People v. Williams, 86 N.E.2d 
355, 403 Ill. 429—People v. Still¬ 
man, 62 N.E.2d 698, 391 Ill. 227- 
People v. Meisenhelter, 45 N.E.2d 
678, 381 Ill. 378—People v. Witt, 
164 N.E. 682, 333 Ill. 258. 

Ind.—Harbaugh v. State, 126 N.E.2d 
576, 234 Ind. 420. 

Iowa.—Paul v. District Court of 
Johnson County, 2 N.W.2d 751, 231 
Iowa 1027—Harris v. District 

Court of Iowa in and for Lee 
County, at Fort Madison, 284 N.W. 
451, 226 Iowa 606. 

Kan.—Ex parte Baxter, 249 P. 610, 
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121 Kan. 636—State v. Lightfoot, 
235 P. 843, 118 Kan. 428. 

Mo.—State v. Nolan, 171 S.W.2d 653 
—State v. Woods, 142 S.W.2d 87, 
346 Mo. 538—State v. Pierson, 123 
S.W.2d 149, 343 Mo. 841. 

Mont.—State v. Turlok, 248 P. 169, 
76 Mont. 549. 

Neb.—Svehla v. State, 96 N.W.2d 649, 
168 Neb. 553—Glebe v. State, 183 
N.W. 295, 106 Neb. 251. 

N.Y—People v. Piscitello, 165 N.E.2d 
849, 7 N.Y.2d 387, 198 N.Y.S.2d 273 
—People v. White, 140 N.E.2d 258, 
2 N.Y.2d 220, 159 N.Y.S.2d 168, ap¬ 
peal dismissed and certiorari de¬ 
nied White v. People of State of 
New York, 77 S.Ct. 1061, 353 U.S. 
969, 1 L.Ed.2d 1133. 

People v. Godwin, 156 N.Y.S.2d 
37, 2 A.D.2d 846, affirmed 141 N.E. 
2d 629, 2 N.Y.2d 891, 161 N.Y.S.2d 
145. 

People v. Winter, 182 N.Y.S.2d 
254, 18 Misc.2d 205—People v. Cro¬ 
nin, 169 N.Y.S.2d 831, 9 Misc.2d 
173—People v. Perry, 96 N.Y.S.2d 
517, 196 Misc. 922. 

People on Behalf of Mathias v. 
O’Hara, 200 N.Y.S.2d 173—People 
v. Hawes, 198 N.Y.S.2d 860. 

Okl.—Livingston v. Pipkin, Cr., 348 
P.2d 334—Berkihiser v. State, 219 
P.2d 1020, 92 Okl.Cr. 31—State ex 
rel. Rothrick v. Haynes, 177 P.2d 
515, 83 Okl.Cr. 387—Daniels v. 

State, 98 P.2d 68, 68 Okl.Cr. 324— 
Griffith v. State, 254 P. 112, 36 Okl. 
Cr. 322—Francis v. State, 221 P. 
785, 26 Okl.Cr. 82—Murray v. State, 
198 P. 973, 19 Okl.Cr. 322. 

Or.—State v. Robinson, 343 P.2d 886, 
217 Or. 612—State v. D'Autremont, 
317 P.2d 932, 212 Or. 344—State v. 
Stilwell, 198 P. 559, 100 Or. 637— 
State v. Clark, 168 P. 944, 86 Or. 
464. 

Pa.—Commonwealth v. Zee, 105 A. 
279, 262 Pa. 251. 

Commonwealth v. Moore, 44 Pa. 
Co. 305. 

Commonwealth ex rel. Shipcus- 
kie v. Keeper of Northumberland 
County Jail, O. & T., 18 Northumb. 
Leg.J. 155. 

Tenn.—State ex rel. Underwood v. 
Brown, 244 S.W.2d 168, 193 Tenn. 
113—Raine v. State, 226 S.W. 189, 
143 Tenn. 168. 

Wash.—State v. Rose, 261 P. 391, 145 
Wash. 634, 
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discharge of accused for undue delay in trial unless 
it has been postponed on his application, the ac¬ 
cused’s consent to an adjournment or postponement 
initiated by the prosecution or the court is equivalent 
to a postponement on his application. 23 * 5 To con¬ 
stitute an “application” excepting delays in bringing 
accused to trial as occurred on the accused’s applica¬ 
tion, it need not be in the form of a specific request 
by accused for a postponement; and it is sufficient 
if any affirmative act by him necessarily and directly 


CRIMINAL LAW § 471 

produces that result, such as consenting to a con¬ 
tinuance. 23 - 10 It has been held, however, that a con¬ 
tinuance to which accused did not object cannot be 
considered as having been granted on his applica¬ 
tion, 24 that the failure to object is not equivalent to 
consent to the application of the state, 24 - 5 and that 
mere silence or failure to object to continuances of 
the case on motions of the prosecution does not con¬ 
stitute waiver of the statutory right to trial within 
a specified term of court. 24 - 10 


W.Va.—State v. Wiseman, 92 S.E.2d 
910, 141 W.Va. 726. 

16 C.J. p 444 note 71, p 445 note 73, 
p 448 notes 51, 53. 

So as to continuances during: trial 

Cal.—People v. Standley, 15 P.2d 180, 
126 C.A. 739. 

In case of two indictments for 
same offense, accused by applying 
for a continuance as to either in¬ 
dictment waives any objection to 
the continuance of the other. 

W.Va.—State v. McIntosh, 96 S.E. 79, 
82 W.Va. 483. 

Continuance by counsel of accused 

(1) Counsel for accused has Im¬ 
plied power to consent to setting of, 
or continuance of, trial, and may 
bind accused by consenting to con¬ 
tinuance, thereby waiving right to 
speedier trial, without specific au¬ 
thority of accused. 

Mont.—State v. Turlok, 248 P. 169, 76 
Mont. 549. 

(2) Where accused was not 
brought to trial within sixty days 
after filing of Information because 
trial was continued on motion of 
counsel of accused in open court, 
when accused was present and made 
no objection, he waived right to be 
tried within such period. 

Cal.—People v. Tahtinen, 323 P.2d 
442, 50 C.2d 127, certiorari denied 
Tahtinen v. People of State of 
California, 79 S.Ct. 85, 368 TJ.S. 
853, 3 L.Ed.2d 88. 

People v. Hayes, 39 P.2d 213, 3 
C.A.2d 59—People v. Bill, 35 P.2d 
645, 140 C.A. 389. 

(3) Where accused's counsel con¬ 
sented to two continuances and sub¬ 
sequently twice failed to appear for 
setting of case for trial, motion to 
dismiss prosecution for murder be¬ 
cause accused was not brought to 
trial within sixty days after Indict¬ 
ment was properly denied. 

Cal.—People v. Santos, 26 P.2d 522, 
134 C.A. 736. 

(4) Attorney's implied authority 
generally see Attorney and Client §§ 
79-107. 

Objection to continuance withdrawn 
by agreement on adjourned date 
Statement of counsel of accused 
that trial date suggested by court 
was satisfactory amounted to a 


I complete withdrawal of his former 
general objection to a continuance. 
Cal.—People v. Rucker, 8 P.2d 938, 121 
C.A. 361. 

Where case could have been con¬ 
tinued to date within statutory time, 

statement of accused’s counsel that 
continuance to certain date beyond 
the statutory period would be satis¬ 
factory although he objected to any 
continuance being granted was held 
to waive statutory provision for trial 
within sixty days after information 
was filed, where such day was not 
within sixty-day period. 

Ariz.—Hunter v. State, 30 P.2d 499, 
43 Ariz. 269. 

Agreement of district attorney to 
dismiss at adjourned date 

Where accused consented to a con¬ 
tinuance to save the district attor¬ 
ney from the public criticism that 
a prompt dismissal would evoke, and 
the district attorney agreed that the 
case would be dismissed at the ad¬ 
journed date, accused was entitled to 
a dismissal because of the delay In 
bringing him to trial. 

Or.—State v. Moss, 181 P. 347, 92 Or. 
449. 

Record entry “Comes now the 
State ... by its Attorney and 
this cause is now continued” does 
not show at whose request the con¬ 
tinuance was had, and where testi¬ 
mony that it was at request of ac¬ 
cused is not disputed, such testimony 
is conclusive. 

Ind.—Sullivan v. State, 19 N.E.2d 
739, 215 Ind. 343. 

Continuance for arraignment 
Where record showed that accused 
at his first appearance made no mo¬ 
tion for a continuance, and that a 
continuance three days later was 
without subpoenas, supreme court 
would conclude that such continuance 
was for arraignment, not trial, and it 
would not permit state's attorney to 
ascribe a motion for continuance to 
accused to toll running of statute 
providing for trial within four 
months of commitment without bail. 
XU.—people v. House, 141 N.E.2d 12, 
10 Ill.2d 556. 

Postponement and not continuance 

Under statute relating to discharge 
of accused for delay in trial if not 
postponed on his application, and the 
statute relating to discharge of ac¬ 
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cused on his own undertaking but 
providing that no continuance shall 
be extended beyond the following 
three terms of court, delay in trial, 
due to action or agreement of ac¬ 
cused or his counsel, will be consid¬ 
ered a “postponement" at accused’s 
request, rather than a "continuance" 
requiring a showing of good cause 
on the part of the state. 

Iowa.—Paul v. District Court of 
Johnson County, 2 N.W.2d 751. 231 
Iowa 1027. 

23.5 Cal.—Ex parte Lopez, 245 P.2d 

People*v. 1, Villarico, 295 P.2d 76, 
140 C.A.2d 233—People v. Bradford, 
279 P.2d 561, 130 C.A.2d 606. 

23.10 Kan.—State v. Hess, 304 P.2d 
474, 180 Kan. 472. 

Where case Is continued on agree¬ 
ment of all parties, delay of trial 
must be regarded as having been 
occasioned on application of accused 
as well as of the state. 

Kan.—Ex parte Baxter, 249 P. 610, 
121 Kan. 636. 

24. Kan.—State v. Hess, 304 P.2d 
474, 180 Kan. 472—Nicolay v. Kill, 
170 P.2d 823, 161 Kan. 667—State 
v. Dewey, 85 P. 796, 88 P. 881, 73 
Kan. 735. 

24.5 Kan.—Nicolay v. Kill, 170 P.2d 
823, 161 Kan. 667. 

24.10 Va.—Planary v. Common¬ 

wealth, 35 S.E.2d 135, 184 Va. 204. 

Wash.—State v. Thomas, 95 P.2d 
1036, 1 Wash.2d 298. 

Consent means express consent, 
not implied consent as used in stat¬ 
ute providing for dismissal of in¬ 
dictment against accused whose trial 
has not been postponed by his con¬ 
sent and who is not brought to trial 
at next term when indictment is tri¬ 
able after It Is found. 

Or.—State v. Chadwick, 47 P.2d 232, 
150 Or. 645. 

Recognition of delay 
Pact that state in appealing from 
an order granting a new trial stated 
that there would be no further trial 
of the case until the appeal was dis¬ 
posed of did not require that the 
time during which the appeal was 
pending be not counted in determin¬ 
ing time to bring accused to trial on 
the ground that accused, by recogniz- 
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According to some authority, accused will be pre¬ 
sumed to have consented to continuances or post¬ 
ponements to which he did not object, 25 and, as 
discussed supra § 469, failure of accused to resist a 
postponement or otherwise to make an effort to se¬ 
cure a speedy trial may in some circumstances con¬ 
stitute a waiver of his right. The silence of ac¬ 
cused has barred him from complaining of the de¬ 
lay, where he failed to object to the court setting the 
trial for a day beyond the statutory period. 26 Con¬ 
sent to postponement or delay at one stage of the 
proceedings does not necessarily constitute consent 
to subsequent postponements ; 26 * 5 but where accused 
who did not formally consent to a certain continu¬ 
ance thereafter consented to further continuances, 
he thereby waived any right to object to the con¬ 
tinuance to which he did not formally consent. 26 * 10 

The effect of a continuance at the request of, or 
with the consent of, accused is to toll the statute 
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providing for dismissal or discharge if accused is 
not tried within the stated time, 27 or to exclude 
from the computation the term at which such con¬ 
tinuance is granted; 28 but it has also been held, un¬ 
der a statute requiring discharge of an accused not 
tried before the end of the second term of court 
following the filing of the information unless the 
delay occurs on application of accused, that an ap¬ 
plication for a continuance by accused does not 
start a new period of limitations running. 28 - 5 Fail¬ 
ure to bring accused to trial within the term of court 
specified by statute is not excused by failure of the 
court, through inadvertence, to enter, during the 
last of the permissible terms, an order continuing the 
case on motion of accused, pursuant to agreement 
between the court and defense counsel before the 
beginning of such term. 28 - 10 

§ 472(1). -Excuse for Delay 

Delay for which there Is a good and sufficient cause 


ing* the delay, in effect acauiesced in 
or consented to it. 

Kan.—State v. Hess, 304 F.2d 474, 
180 Kan. 472. 

as. Cal.—People v. Flores, 99 P.2d 
326, 37 C.2d 282. 

People v. Contrerai, 341 P.2d 849, 
172 .C.A.2d 369—Gregory v. Justice 
Court, South Sacramento Judicial 
Dist., 336 F.2d 684. 168 C.A.2d 719 
—People v. Hocking, 296 P.2d 59, 
140 C.A.2d 778—People v. George, 
205 P.2d 464, 91 C.A.2d 537—Peo¬ 
ple v. Howe, 36 P.2d 820, 1 C.A.2d 
518. 

Silenoe in face of numerous con¬ 
tinuances and long delay waives 
right to speedy trial. 

Minn.—State v. McTague, 216 N.W. 
787, 173 Minn. 153. 

Failure to request trial when asked 
by court 

Where court stated that, if there 
was any person accused insisting on 
trial, he would call jury, and, no 
one indicating that any criminal case 
was ready for trial, no jury was 
called, it was held that accused was 
not entitled to have indictment dis¬ 
missed, because he was not brought 
to trial at that term. 

Iowa.—State v. Ellington, 204 N.W. 
307, 200 Iowa 636. 

26. Ariz.—Hernandez v. State, 11 P, 
2d 356, 40 Ariz. 200, followed in 
Serrano v. State, 11 P.2d 358, 40 
Ariz. 205. 

Cal.—People v. Weiss, 327 P.2d 527, 
50 C.2d 535—People v. Tahtinen, 
323 P.2d 442, 50 C.2d 127, certiorari 
denied Tahtinen v. People of State 
of California, 79 S.Ct. 85, 358 U.S. 
853, 3 L.Ed.2d 88—People v. Rongo, 
145 P. 1017, 169 C. 71. 

People v. Davis, App., 1 Cal. 
Rptr. 103—People v. Cochran, 328 


P.2d 532, 162 C.A.2d 733—People v. 
Akers, 299 P.2d 398, 143 C.A.2d 224 
—People v. O’Leary, 278 P.2d 933, 
130 C.A.2d 430—Muller v. Justice’s 
Court of Third Tp„ San Mateo 
County, 277 P.2d 866, 129 C.A.2d 
570—People v. Anderson, 272 P.2d 
805, 126 C.A.2d 702, certiorari de¬ 
nied Anderson v. People of State of 
Cal., 76 S.Ct. 302, 348 U.S. 918, 
99 L.Ed. 720—Krouse v. Justice’s 
Court of Tp. No. 2, Lake County, 
229 P.2d 806, 103 C.A.2d 311—Peo¬ 
ple v. Flores, 99 P.2d 326, 37 C.A. 
2d 282—Ex parte Apakean, 218 P. 
768, 63 C.A. 481—People v. Holmes, 
109 P. 489, 13 C.A. 212. 

Equivalence to postponement 

Consent of accused that his trial 
on a criminal charge be set for a 
date beyond the statutory sixty-day 
limit within which he should be 
brought to trial after finding of 
indictment is equivalent to a post¬ 
ponement on his application within 
meaning of that statute. 

Cal.—People v. Taylor, 388 P.2d 377, 
62 C,2d 91. 

People v. Contrerai, 341 P.2d 849, 
172 C.A.2d 369—Stewart v. Superior 
Court, Los Angeles County, 282 P. 
2d 582, 132 C.A.2d 536—People v. 
George, 205 F.2d 464, 91 C.A.2d 
537. 

Order resetting date of trial 
Cal.—Ray v. Superior Court in and 
for San Diego County, 281 P. 391, 
208 C. 357. 

Objection must be renewed at time 
of trial, for if accused goes to trial 
without objection his consent to be¬ 
ing tried at such date will be pre¬ 
sumed. 

Cal.—Ex parte Shackleford, 220 P. 
430, 64 C.A. 78. 
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26.5 Cal.—Ex parte Lopez, 245 P. 
2d 1, 39 C.2d 118. 

People v. Molinari, 67 P.2d 767, 
23 C.A.2d Supp., 761. 

Ill.—People v. De Cola, 155 N,E.2d 
622, 15 I11.2d 527. 

N.Y.—People on Behalf of Mathias v. 
O’Hara, 200 N.Y.S.2d 173. 

26.10 Cal.—People v. George, 205 P. 
2d 464, 91 C.A.2d 537. 

27. Ill.—People v. Rankins, 163 N.E. 
2d 814, 18 I11.3d 260—People v. Nie- 
moth, 98 N.E.2d 733, 409 Ill. 111- 
People v. Stillman, 62 N.E.2d 698, 
391 Ill. 227. 

Mo.—State v. Pierson, 123 SW.2d 
149, 343 Mo. 841—State v. Harp, 6 
S.W.2d 562, 320 Mo. 1—State v. 
Nelson, 279 S.W. 401. 

Ziapse of statutory time after date 
to which accused adjourned 
cause 

Where motion of accused for con¬ 
tinuance until next regular term was 
granted at each of two terms which 
followed that in which indictment 
was found, and in absence of further 
motions for continuance the case 
went over two succeeding regular 
terms without being called or set for 
trial and without consent of accused, 
motion for dismissal of indictments 
was improperly denied, in absence of 
showing of good cause. 

Or.—State v. Chadwick, 47 P.2d 232, 
150 Or. 645. 

28. Kan.—State v. Dewey, 85 P. 796, 
88 P. 881, 73 Kan. 735. 

W.Va.—State v. McIntosh, 96 S.E. 
79, 82 W.Va. 483. 

28.5 Kan.—State v. Coover, 193 P.2d 
209, 165 Kan. 179. 

28.10 W.Va.—State v. Underwood, 43 
S.E.2d 61, 130 W.Va. 166. 
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does not violate the accused’s right to a speedy trial; 
and statutes providing for discharge or dismissal do not 
apply where there was good cause for the failure to try 
the accused within the statutory time. 

Generally delay in bringing accused to trial must 
be justified on grounds of reasonableness and good 
cause. 28 * 60 Accused's right to a speedy trial is not 
violated if there is good cause for the delay, 29 and 
statutes providing for a discharge or dismissal if 
accused is not tried within a specified time are gen¬ 
erally held, either by reason of their express lan¬ 
guage or the construction thereof, not to apply where 
there is a good cause for the failure to try accused 
within the statutory period. 30 Accused’s consent to 
delay until a certain date does not entitle him to 
a trial as of right on that day if good cause appears 
for further delay. 30 * 6 It has been held, however, 
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that notwithstanding neither the state nor accused 
has been at fault for delay in trial, and delay is 
due to other circumstances, there must be a limit to 
the time during which the trial is delayed; 30 * 10 
and under some provisions the court may not con¬ 
tinue the case beyond a specified time, even for good 
cause, unless accused waives the statutory and con¬ 
stitutional privilege of a speedy trial. 30 * 16 

Where the statute enumerates the matters which 
justify delay beyond the statutory time, some courts 
have said that such enumeration does not exclude 
all other causes; 31 other courts hold that they are 
without power to read into the statute any excep¬ 
tions which do not appear there. 32 Some courts 
hold that the statutes operate only when there is 
some laches on the part of the prosecution, 33 and 


-28.50 Cal.—Ex parte Lopez, 245 P.2d 

N.Y.—: People v!’ Winter, 182 N.Y.S.2d 
254, 18 Misc.2d 205. 

•Okl.—Davidson v. State, 171 P.2d 640, 
82 Okl.Cr. 402. 

Or.—State v. Kuhnhausen, 272 P.2d 
225, 201 Or. 478. 

Pa.—Commonwealth v. Gossard, 123 
A.2d 258, 385 Pa. 312. 

Commonwealth v. Hilbert, 155 A. 
2d 212, 190 Pa.Super. 602. 

-29. U.S.—Shepherd v. U. S., C.C.A. 
Neb., 163 F.2d 974. 

Cal.—Herrick v. Municipal Court, 
Southern Judicial Diet., San Mateo 
County, 312 P.2d 264, 151 C.A.2d 
804—Sigle v. Superior Court In and 
For City and County of San Fran¬ 
cisco, 271 P.2d 626, 125 C.A.2d 747 
—People v. Bronaugh, 223 P.2d 256, 
100 C.A.2d 220. 

Fla.—Kelly v. State ex rel. Morgan, 
64 So.2d 431. 

Iowa.—Pines v. District Court In and 
for Woodbury County, 10 N.W.2d 
674, 233 Iowa 1284. 

Nev.—State v. Sguier, 54 P.2d 227, 57 
Nev. 386. 

N.Y.—People v. Di Franco, 184 N.Y. 
S.2d 974, 17 Misc.2d 177—People 
v. Winter, 182 N,Y.S.2d 254, 18 
Misc.2d 205—People v. Pearsall, 165 
N.Y.S.2d 932, 6 Misc.2d 40. 

Or.—State v. Kuhnhausen, 272 P.2d 
225, 201 Or. 478—State v. Moltzner, 
13 P.2d 347, 140 Or. 128. 

Wash.—State v. Yuklch, 290 P. 992, 
158 Wash. 362. 

Exception of capital oases from 
-statute authorizing court to postpone 
-trial to future day of the same term 
leaves such cases subject to the 
common law as to continuances and 
-does not by implication preclude a 
continuance in any event in such 
cases. 

Me.—State v. Slorah, 106 A. 768, 118 
Me. 203, 4 A.L.R. 1256. 

.80. Cal.—People v. Henry, 19 P. 830, 
77 C. 445. 


Ferenz v. Superior Court of Sac¬ 
ramento County, 128 P.2d 48, 53 
C.A.2d 639. 

Idaho.—Ex parte Rash, 134 P.2d 420, 
64 Idaho 521. 

Iowa.—Greiman v. District Court of 
Hancock County, 86 N.W.2d 819, 
249 Iowa 333. 

La.—State v. Bradley, 79 So.2d 561, 
227 La. 421. 

Or.—State v. Kuhnhausen, 272 P.2d 
225, 201 Or. 478—State v. Bateman, 
186 P. 5, 94 Or. 524. 

Wash.-—State v. Clay, 171 P. 241, 100 
Wash. 417. 

16 C.J. p 445 note 79. 

Cause shown on motion to dismiss 
Phrase, “good cause to the con¬ 
trary," contained in the statutes, re¬ 
fers to cause shown when the mo¬ 
tion to dismiss the indictment is 
made. 

Minn.—State v. Kloempken, 176 N.W. 
642, 145 Minn. 496—State v. Le Flo- 
hic, 150 N.W. 171, 127 Minn. 505. 
30.5 Cal.—People v. Weiss, 327 P.2d 
527, 50 C.2d 535—Ex parte Lopez, 
245 P.2d 1, 39 C.2d 118. 

30.10 Mich.—People v. Den Uyl, Si 
N.W.2d 699, 320 Mich. 477. 

30.15 Iowa.—McCandless v. District 
Court of Polk County, 61 N.W.2d 
674, 245 Iowa 599. 

Loss of Jurisdiction by delay 

(1) Under statutes providing that 
accused shall be discharged if not 
tried at the next term after the in¬ 
dictment unless good cause is shown, 
and that the court may grant con¬ 
tinuances for good cause, but not for 
more than three terms, the court is 
without jurisdiction to try the case 
at the fourth term after the Indict¬ 
ment. 

Iowa.—Davison v. Garfield, 257 N.W. 
432, 219 Iowa 1258, rehearing over¬ 
ruled and modified on other 
grounds 260 N.W. 667, 219 Iowa 
1258. 

(2) However, this rule does not 
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apply where the continuances have 
been on accused’s application. 

Iowa.—Harris v. District Court of 
Iowa In and for Lee County, at 
Fort Madison, 284 N.W. 451, 226 
Iowa 606. 

(3) Defendants were not entitled 
to dismissal of indictments as mat¬ 
ter of course where motion was made 
at third term of court following that 
in which indictment was returned, 
since court still had statutory power 
to retain case on docket if good cause 
for the delay was shown. 

Iowa.—Davison v. Garfield, supra. 

31. Mo.—State v. Nelson, 279 S.W. 
401. 

16 C.J. p 446 note S. 

“In enumerating certain exceptions 
to the operation of the statute, it 
was not intended to exclude others 
of a like nature, nor delays made 
necessary by motions or other appli¬ 
cations of the accused." 

Va.—Butts v. Commonwealth, 133 S. 
E. 764, 766, 145 Va. 800. 

32. Ill.—Newlin v. People, 77 N.E. 
529, 221 Ill. 166. 

16 C.J. p 446 note 4. 

33. Mo.—State v. Haines, 61 S.W. 
621, 160 Mo. 555. 

Okl.—Ex parte Wilkerson, 117 P.2d 
172, 73 Okl. 32, certiorari denied 
Wilkerson v. Barefoot, G2 S.Ct. 480, 
314 U.S. 697, 86 L.Ed, 557—Ex 
parte Meadows, 112 P.2d 419, 71 
Okl.Cr. 353. 

16 C.J. p 445 note 81. 

“Xiaohes” as used In statute fixing 
time within which accused must be 1 
tried “consists in the failure on the 
part of the state to do that which in 
justice it should do in the prosecu¬ 
tion of the accused to afford him 
such a speedy hearing and determi¬ 
nation of the charge against him as 
is accorded by the Constitution." 

Mo.—State v. Pierson, 123 S.W.2d 
149, 151, 343 Mo. 841—State v. Nel¬ 
son, 279 S.W. 401, 403. 
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that accused is not entitled to his discharge if the 
delay is caused by continuances made by the court 
on its own motion. 34 Under a statute providing for 
discharge of accused not tried within a specified 
time unless a continuance be had on his own motion, 
or delay be caused by his own act, it makes no 
difference whether delay is caused by the prosecuting 
attorney or by the court, as long as it is not caused 
by an act of accused. 34 * 5 

Reasons for delays or continuances of the case 
should be spread on the record and not rest on 
casual or indefinite conversations between attorneys 
for the parties. 34 * 10 

§ 472(2).-Particular Matters Ex¬ 

cusing Delay 

a. In general 

b. Confinement on another charge 

c. Failure of term; lack of jury 

a. In General 

There Is no fixed rule for determining "good cause" 
for delay In trial and the determination of the particular 
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matters which constitute good cause rests in the discre¬ 
tion of the court. 

There is no fixed rule for determining “good 
cause” for delay in trial which does not violate ac¬ 
cused's constitutional and statutory rights, the mat¬ 
ter being one for judicial determination; 34 * 50 and 
the question of what constitutes good cause for 
a delay in bringing accused to trial is primarily for 
the discretion of the trial court. 35 Such discretion 
cannot be exercised arbitrarily, but is to be based 
on all the facts and circumstances presented to the 
court. 36 As a general rule, good cause for delay 
means a substantial reason, one that affords a legal 
excuse. 36 * 5 The fact that accused is at liberty on 
bail is an important factor in determining “good 
cause” and is of special importance where accused 
makes no attempt to bring his case to trial; 36 * 10 but 
it has also been held that the fact that accused is un¬ 
able to procure bail is not to be considered in deter¬ 
mining whether good cause has been shown for 
delay in bringing him to trial. 36 * 15 

Good cause for the delay has been held to ex¬ 
ist where the delay was necessitated by the law 
itself, 37 or was occasioned by the absence of accused 


34. Mo.—State v. Pierson, 123 S.W. 
2d 149, 343 Mo. 841—State v. Nel¬ 
son, 279 S.W. 401. 

34.5 Ind.—Castle v. State, 143 N.E. 
2d 570, 237 Ind. 83—Colglazier v. 
State, 110 N.E.2d 2, 2 31 Ind. 571. 

34.10 Va.—Flanary v. Common¬ 

wealth, 35 S.E.2d 135, 184 Va. 204. 

34.50 N.V.—People v. Winter, 182 N. 
Y.S.2d 254, 18 Misc.2d 205. 

Okl.—Wilson v. State, Cr., 313 P.2d 
534—Application of Hayes, Cr., 301 
P.2d 701—Berkihiser v. State, 219 
P.2d 1020, 92 OkI.Cr. 31—Hembree 
v. Howell, 214 P.2d 458, 90 OkI.Cr. 
371—Brummitt v. Higgins, 157 P.2d 
922, 80 OkI.Cr. 183. 

35. Cal.—People v. Burns, 16 P.2d 
1015, 128 C~A. 226. 

Idaho.—Ex parte Rash, 134 F.2d 420, 
64 Idaho 521. 

Ill.—People v. Benson, 166 N.E.2d 
80, 19 I11.2d 50. 

Iowa.—Pines v. District Court in and 
for Woodbury County, 10 N.W.2d 
574, 233 Iowa 1284—Martens v. 
Gaffney, 298 N.W. 801, 230 Iowa 
712—Maher v. Brown, 280 N.W. 
553, 225 Iowa 341—Davison v. Gar¬ 
field, 257 N.W. 432, 219 Iowa 1258, 
rehearing overruled and modified 
on other grounds 260 N.W. 667, 
219 Iowa 1258. 

Okl.—Davidson v. State, 171 P.2d 640, 
82 OkI.Cr. 402—Ex parte Wilkerson, 
117 P.2d 172, 73 OkI.Cr. 32, certio¬ 
rari denied Wilkerson v. Barefoot, 
62 S.Ct. 480, 314 U.S. 697, 86 L.Ed. 
557—Ex parte Meadows, 112 P.2d 
419, 71 OkI.Cr. 353. 


Or.—State v. Bateham, 186 P. 5, 94 
Or. 524. 

16 C.J. p 445 notes 84, 85. 

36. Cal.—Ex parte Lopez, 245 P.2d 
1, 39 C.2d 118. 

Herrick v. Municipal Court, 
Southern Judicial Dist., San Mateo 
County, 312 P.2d 264, 151 C.A.2d 
804—People v. O’Connor, 263 P. 866, 
88 C.A. 568—People v. Brock, 262 
P. 369, 87 C.A. 601, rehearing denied 
and modified on other grounds 263 
P. 544, 87 C.A. 601. 

Ill.—People v. Benson, 166 N.E.2d 
80, 19 Ill.2d 50. 

Iowa.—Pines v. District Court in and 
for Woodbury County, 10 N.W.2d 
574, 233 Iowa 1284. 

N.Y.—People v. McGrane, 184 N.Y.S. 
2d 702, 17 Misc.2d 1004. 

Okl.—Ex parte Gregory, Cr., 309 P.2d 
1083—Ex parte Wilkerson, 117 P. 
2d 172, 73 OkI.Cr. 32, certiorari de¬ 
nied Wilkerson v. Barefoot, 62 S. 
Ct. 480, 314 U.S. 697, 86 L.Ed. 
657—Ex parte Meadows, 112 P.2d 
419, 71 OkI.Cr. 353. 

Discretion held abused 

N.Y.—People v. Boone, 185 N.Y.S.2d 
291, 8 A.D.2d 659, 678. 

Discretion held not abused 

U.S.—Kyle v. U. S., C.A.Or., 211 F. 
2d 912. 

Or.—State v. Kuhnhausen, 272 P.2d 
225, 201 Or. 478. 

36.5 Ariz.—State v. Churchill, 313 
P.2d 753, 82 Ariz. 375. 

Iowa.—Pines v. District Court In and 
for Woodbury County, 10 N.W.2d 
674, 233 Iowa 1284. 
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“ ‘Good cause’ means a substantial 
reason—one that affords a legal ex¬ 
cuse." 

Minn.—State v. McTague, 216 N.W. 

787, 788, 173 Minn. 153. 

Good cause held shown 
Iowa.—Martens v. Gaffney, 298 N.W. 
801, 230 Iowa 712. 

Or.—State v. German, 98 P.2d 6, 163 
Or. 642. 

36.10 Iowa.—Pines v. District Court 
in and for Woodbury County, 10 
N.W.2d 574, 233 Iowa 1284. 

36.15 Wash.—State v. Jenkins, 142 
P.2d 263, 19 Wash.2d 181. 

37. Mich.—People v. Den Uyl, 31 
N.W.2d 699, 320 Mich. 477. 

Miss.—Nixon v. State, 2 8m. & M. 
497, 41 Am.D. 601. 

Ohio.—State v. Mango, Com.PL, 114 
N.E.2d 499. 

Okl.—Davidson v. State, 171 P.2d 640, 
82 OkI.Cr. 402—Ex parte Munger, 
234 P. 219, 29 OkI.Cr. 407—State ex 
rel. Sims v. Caruthers, 98 P. 474, 1 
OkI.Cr. 428. 

Pa.—Commonwealth v. Watson, O. & 
T., 9 Cumb.L.J. 8. 

16 C.J. p 446 note 93. 

Transfer to another county 
Where alleged offense occurred on 
Dec. 11, 1951, and accused was ar¬ 
rested and committed to Jail in first 
county on Dec. 12, 1951, and subse¬ 
quently, after investigation revealed 
that alleged offense had been com¬ 
mitted in second county, accused was 
transferred to that county and 
brought to trial within four months 
of his commitment to Jail in second 
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from the courthouse, 37 - 5 or from the jurisdiction. 38 
Excuse for delay exists in the case of prior trial 
of accused for another offense, 38 * 5 the holding of 
accused in another county on another charge, 39 
the need of resubmitting the matter to the grand 
jury, 40 accused's changing of his plea, 41 the need 
of an extensive preparation of the case by the 
state, 42 the application of the state for a change of 
venue, 43 or the pendency of a petition for writ of 
prohibition to restrain the court from further pro¬ 
ceeding with the prosecution. 43 - 5 
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Proper justification exists for delay occasioned 
by an appeal by the state 44 although it is finally 
decided that the state had no right to appeal, 45 
the lack of sufficient funds to hold court, 46 the ex¬ 
haustion of the juiy panel, 47 or the hearing of 
another case having precedence over that of ac¬ 
cused. 48 Also, delay is excusable where resulting 
from the court being engaged in the trial of other 
cases, 49 the congested condition of the criminal 
docket, 50 accumulation of business rendering trial 


county, statute, requiring: trial by 
court “having: jurisdiction of offense 1 ' 
-within four months of commitment, 
was satisfied. 

Ill.—People v. Rogers, 114 N.E.2d 
398, 416 Ill. 343. 

37.5 Or.—State v. Robinson, 343 P. 
2d 886, 217 Or. 612. 

38. W.Va.—State v. Wiseman, 92 S. 

E. 2d 910, 141 W.Va. 726. 

Failure of state to apply to the 
military authorities, for return of ac¬ 
cused for trial while the United 
States was at war against the em¬ 
pire of Germany, accused having 
entered the army while out on bail, 
was no such delay as would amount 
to a violation of the guarantee of a 
speedy trial. 

Ill.—People v. Maniatis, 130 N.E. 323, 
297 Ill. 72. 

38.5 U.S.—U. S. v. Jakalski, C.A.I11., 
267 F.2d 609. 

Indictment in separate oourts 

Where accused is Indicted in sepa¬ 
rate courts for separate offenses, 
he is entitled to speedy trial on each 
indictment, but both trials cannot 
proceed simultaneously, and accused 
so circumstanced cannot dictate 
which of two indictments should be 
tried first. 

U.S.—U. S. v. Stein, D.C.N.Y., 18 

F. R.D. 17. 

39. Cal.—People v. Burns, 16 P.2d 
1016, 128 C.A. 226. 

Okl.—Application of Gregory, Cr., 311 
P.2d 956. 

Delay as to juvenile offender 

Delay in hearing of accused’s mo¬ 
tions for dismissal of felony prose¬ 
cution under the Juvenile Law until 
after accused had reached seventeen 
years of age held not violative of 
accused's right to a speedy trial, 
where accused became seventeen 
years of age within two months after 
one motion was filed and within one 
month after other motion was filed, 
and where the court could not have 
heard the motion a portion of such 
time because accused was in jail in 
other counties, and during another 
part of time because engaged in the 
trial of murder cases. 

Tex.—Watson v. State, 237 S.W. 298, 
90 Tex.Cr. 676. 


Statutory provision for bringing 
imprisoned accused before court is 
for convenience of court and not 
for benefit of prisoners. 

Cal.—People v. Burns, 16 P.2d 1016, 
128 C.A. 226. 

40. Cal.—Ex parte Rosenberg, 72 P. 
2d 669, 23 C.A.2d 266. 

41. Cal.—People v. Duffy, 294 P. 
496, 110 C.A. 631. 

42. Or.—State v. Moltzner, 13 P.2d 
347, 140 Or. 128. 

Securing evidence 

(1) In Illinois, trial on a criminal 
charge may properly commence after 
statutory period if delay is due to 
prosecution’s reasonable efforts to 
secure evidence. 

U.S.—U. S. ex rel. Hanson v. Ragen, 
C.C.A.I11., 166 F.2d 608, certiorari 
denied 68 S.Ct. 1501, 334 U.S. 849, 
92 L.Ed. 1772. 

(2) Under statute which requires 
release of accused, who has not been 
admitted to bail, unless accused Is 
tried within four months from date 
of commitment or court satisfied 
that people have made due exertion 
to procure evidence, continues cause 
for not more than sixty days to en¬ 
able people to secure more evidence, 
people are not required to make for¬ 
mal motion for continuance to invoke 
the provision of the statute extending 
the time for trial. 

Ill.—People v. Tamborski, 114 N.E. 
2d 649, 416 Ill. 466. 

43. Pa.—Commonwealth v. Warden 
of Schuylkill County Prison, 23 
Pa.Dist. & Co. 1C9, 2 Sch.Leg.Reg. 
207. 

43.5 Cal.—Muller v. Justice’s Court 
of Third Tp., San Mateo County, 
277 P.2d 866, 129 C.A.2d 570. 

44. Wash.—State v. Callahan, 206 
P. 13, 119 Wash. 635. 

16 C.J. p 447 note 16. 

Delay not excused 

Accused who was not brought to 
trial before end of the third term 
after case stood ready for trial was 
denied a “speedy trial’’ and was en¬ 
titled to be discharged from custody 
as against contention that appeal by 
state and cross appeal by accused 
from order granting a new trial op¬ 
erated to excuse state from giving 
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accused a retrial while such appeal 
was pending, where there was noth¬ 
ing in appeal which prevented the 
state from proceeding to retry ac¬ 
cused. 

Kan.—State v. Hess, 304 P.2d 474, 
180 Kan. 472. 

45. Mont.—State v. Conrow, 35 P. 
240, 13 Mont. 562. 

46. Okl.—Hollingsworth v. State, 

297 P. 301, 60 Okl.Cr. 164. 

47. Ala.—Sample v. State, 36 So. 
367, 138 Ala. 269, 262. 

16 C.J. p 446 note 9. 

48. U.S.—Gerardino v. People of 
Porto Rico, C.C.A.Puerto Rico, 29 
F.2d 617. 

Cal.—Murphy v. Superior Court of 
City and County of San Francisco, 
200 P. 483, 63 C.A. 6. 

49. Cal.—Ex parte Lopez, 246 P.2d 
1, 39 C.2d 118—People v. Bene, 62 
P. 404, 130 C. 169—People v. Vasa- 
lo, 62 P. 305, 120 C. 168. 

People v. Clayton, 264 P. 1105, 
89 C.A. 405. 

Iowa.—Paul v. District Court of 
Johnson County, 2 N.W.2d 751, 231 
Iowa 1027—Corpus Juris Secun¬ 
dum quoted in Martens v. Gaffney, 

298 N.W. 801, 804, 230 Iowa 712. 

50. Cal.—People v. Lanigan, 140 P. 
2d 24, 22 C.2d 669, 148 A.L.R. 176. 

People v. Flores, 99 P.2d 326, 37 
C.A.2d 282. 

D.C.—King v. U. S., 266 F.2d 667, 105 
U.S.App.D.C. 193, certiorari denied 
79 S.Ct. 1124, 359 U.S. 998, 3 L.Ed. 
2d 986. 

Iowa.—Paul v. District Court of 
Johnson County, 2 N.W.2d 751, 231 
Iowa 1027—Corpus Juris Secun¬ 
dum quoted in Martens v. Gaffney, 
298 N.W. 801, 804, 230 Iowa 712- 
State v. Rowley, 198 N.W. 37, 198 
Iowa 613, rehearing denied 199 N. 
W. 369, 198 Iowa 613, error dis¬ 
missed Rowley v. State of Iowa, 46 
S.Ct. 27, 267 U.S. 594, 70 L.Ed. 430. 
Or.—State v. Goldstein, 224 P. 1087, 
111 Or. 221. 

Delay not excused 
Where trial of indictment was de¬ 
layed for more than thirty-eight 
months in one instance and some 
twenty-seven months in two other 
instances but people had chosen to 
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impossible, 51 or want of time to try the case. 52 

Other particular causes of delay which do not 
violate accused's rights include the designation of 


the judge to try cases in another county, 63 the illness 
of accused 64 or of a witness, 66 mental incompetency 
of accused rendering him incapable of standing 
trial, 65 - 6 and proceedings to ascertain the sanity of 


give right of way to trial to innu¬ 
merable other indictments, people 
were not entitled to rely on claim 
of calendar congestion as cause of 
delay of prosecution. 

N.Y.—People v. Winter, 182 N.Y.S. 
2d 254, 18 Misc.2d 205. 

51. Cal.—People v. Tahtinen, 323 P. 
2d 442, 50 C.2d 127, certiorari de¬ 
nied Tahtinen v. People of State 
of California, 79 S.Ct. 85, 358 U.S. 
853, 3 L.Ed.2d 88. 

Muller v. Justice's Court of 
Third Tp., San Mateo County, 277 
P.2d 866, 129 C.A.2d 570. 

Iowa.—Paul v. District Court of 
Johnson County, 2 N.W.2d 751, 231 
Iowa 1027—Corpus Juris Secun¬ 
dum quoted in Martens v. Gaffney, 
298 N.W. 801, 804, 230 Iowa 712. 
Or.—State v. Kuhnhausen, 272 P.2d 
2 25, 201 Or. 478—State v. German, 
98 P.2d 6, 163 Or. 642—State v. 
Bateham, 186 P. 5, 94 Or. 524- 
State v. Bertschinger, 177 P. 63, 93 
Or. 404. 

1G C.J. p 446 note 91. 

Absenoe of some trial judges and 
the consequent inability of court to 
try cases because of heavy work 
load and congestion was good cause 
for ten-day continuance on court’s 
own motions after sixty-day limita¬ 
tion within which to bring a person 
charged with an offense to trial, and 
delay was not unreasonable and ac¬ 
cused suffered no real loss of consti¬ 
tutional right to speedy trial. 

Ariz.—State v. Churchill, 313 P.2d 
753, 82 Ariz. 375. 

52. Ala.—Sample v. State, 36 So. 
367, 138 Ala. 259. 

Ark,—Ware v. State, 252 S.W. 934, 
159 Ark. 540. 

Iowa.—Paul v. District Court of 
Johnson County, 2 N.W.2d 751, 231 
Iowa 1027—Corpus Juris Secun¬ 
dum quoted lu Martens v. Gaffney, 
298 N.W. 801, 804, 230 Iowa 712. 

Mo.—State v. Malone, 301 S.W.2d 
750. 

Or.—State v. Kuhnhausen, 272 P.2d 
225, 201 Or. 478—State v. German, 
98 F.2d 6, 163 Or. 642—State v. 
Weitzel, 5G P.2d 1111, 153 Or. 524 
—State v. Moltzner, 13 P.2d 347, 
140 Or. 128—State v. Lee, 224 P. 
627, 110 Or. 682. 

Pa.—Commonwealth v. Morgan, 29 
Pa.Dist. 985, 48 Pa.Co. 356. 

16 C.J. p 446 note 4 [bj. 

Xu Kansas 

(1) Under statute providing that 
where accused is not brought to tri¬ 
al before the end of the third term 
he is entitled to be discharged ‘'un¬ 
less the delay happen on his appli¬ 
cation or be occasioned by the want 


of time to try such cause at such 
third term,” delay is justified where, 
because of lack of available funds 
at the third term, it was impractical 
to call an extra jury panel before 
the commencement of the fourth 
term. 

Kan.—State v. Barger, 83 F.2d 648, 
148 Kan. 590. 

(2) Under another statute requir¬ 
ing discharge of accused not tried 
before end of second term of court 
following filing of information un¬ 
less delayed on application of ac¬ 
cused or for want of time to try the 
cause, any delay which might occur 
in first term without accused’s con¬ 
sent cannot be justified by want of 
time to try the cause, since statute 
excusing delay for want of time ap¬ 
plies only to second term. 

Kan.—State v. Coover, 193 P.2d 209, 
165 Kan. 179. 

63. Cal.—People v. Brock, 262 P. 
369, 87 C.A. 601, rehearing denied 
and modified on other grounds 263 
P. 544, 87 C.A. 601. 

Iowa.—Maher v. Brown, 2S0 N.W. 
553, 225 Iowa 341. 

54. Iowa.—Maher v. Brown, supra. 
Pa.—Commonwealth v. Zee, 105 A. 

279, 262 Pa. 251. 

Commonwealth v. Jailer Alle¬ 
gheny County, 7 Watts 366. 

16 C.J. p 440 note 11 [a]. 

Injury 

In prosecution for murder, where 
accused was severely injured In per¬ 
petration of the crime and when 
date for trial was fixed, neither ac¬ 
cused nor his counsel made any ob¬ 
jection to the court nor asked for 
any adjournment and the probability 
of recovery by accused was remote, 
record did not establish that the 
right of accused to a "speedy trial" 
was denied. 

Conn.—Wojculewicz v. Cummings, 
138 A.2d 512, 145 Conn. 11, certio¬ 
rari denied 78 S.Ct. 1010, 356 U.S. 
969, 2 L.Ed.2d 1075. 

Hlness of one of three codefendants 
Since, in prosecution of three per¬ 
sons jointly indicted for a felony, all 
must be present during the whole 
trial, continuance for the absence of 
one who was ill was proper. 

Or.—State v. Clark, 168 P. 944, 86 
Or. 464. 

55. Cal.—People v. Clayton, 264 P. 
1105, 89 C.A. 405. 

Unsupported query of good faith of 
Illness 

Where the principal witness for 
the prosecution was Ill, or had 
claimed to have been ill, at every 
term of the county court held since 
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the indictment, and accused ques¬ 
tioned the good faith of the alleged 
illness, but offered no substantiating 
proof, the district attorney will be 
allowed another opportunity to pre¬ 
sent the case for trial, although, if 
the case Is not tried at the next 
term, accused will be given leave to 
renew his motion to dismiss the in¬ 
dictment, to be passed on as the 
facts might then appear. 

N.Y.—People v. Shimko, 183 N.Y.S. 
893, 111 Misc. 487. 

55.5 U.S.—Howard v. U. S„ C.A. 

Tex., 261 F.2d 729. 

Ga.—Connelly v. Balkcom, 99 S.E.2d 
817, 213 Ga. 491, certiorari denied 
78 S.Ct. 415, 355 U.S. 934, 2 L.Ed. 
2d 416. 

Ill.—People v. Thomas, 100 N.E.2d 
688, 409 HI. 473, certiorari denied 
Thomas v. People of State of Ill,, 
74 S.Ct. 791, 347 U.S. 979, 98 L.Ed. 
1117, certiorari denied 76 S.Ct. 93, 
350 U.S. 852, 100 L.Ed. 758. 

La.—State v. Theard, 14 So.2d 824, 
203 La. 1026. 

Judicial determination 
Where, in murder prosecution, ac¬ 
cused had been found Insane by stat¬ 
utory commission which had exam¬ 
ined him at his request, opinions of 
members of medical staff of hospi¬ 
tal, to which accused was sent for 
treatment, that accused was sane 
could not have force and effect of 
setting aside a judicial determina/- 
tion of accused's mental incapacity, 
and, therefore, accused's incarcera¬ 
tion In hospital for about two years 
and nine months did not violate fun¬ 
damental basic concept of speedy 
trial Inherent in American jurispru¬ 
dence. 

U.S.—Germany v. Hudspeth, C.A. 
Kan., 209 F.2d 15, certiorari denied 
74 S.Ct. 644, 347 U.S. 946, 98 L.Ed. 
1094. 

Delay not excused 
Where jury in murder trial had 
found prisoner not guilty by reason 
of insanity at time of act but had 
not found him Insane at time of tri¬ 
al, there was no valid excuse for de¬ 
lay in affording him speedy trial in 
pending companion cases. 

Or.—Galbraith v. Lackey, Cr., 340 P. 
2d 497. 

Violation of rights 
To hold that delay occasioned by 
accused's mental incompetence to 
stand trial always requires dismiss¬ 
al of his indictment would be to Ig¬ 
nore the rights of public justice, but 
to resume prosecution of accused 
after long delay so occasioned may 
in some circumstances violate his 
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accused to determine if he should be subjected to 
criminal prosecution, 66 - 10 provided there is not a 
mere arbitrary suggestion of insanity. 66 * 16 Trial is 
properly delayed, without violation of accused’s 
rights by the existence of an epidemic, 66 or a state 
of war, rendering it difficult to obtain witnesses and 
jurors, 66 * 6 the disqualification of the prosecuting at¬ 
torney, 57 or that he was engaged in the public serv¬ 
ice as a member of the assembly, 68 an actual en¬ 
gagement of the prosecuting attorney 69 or of ac- 
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cused’s attorney, 60 the temporary absence or un¬ 
availability of necessary witnesses, 60 * 6 or inability 
to procure witnesses in time, due diligence being 
shown. 61 

On the other hand various matters have been held 
not to warrant delay. 61 * 5 So, it has been held not 
to be good cause for delay that the prosecution failed 
to apprehend accused, due diligence not being 
shown, 62 that the delay was for the purpose of 


rights beyond requirements of pub¬ 
lic justice. 

D.C.—Williams v. U. S., 250 F.2d 19, 
102 U.S.App.D.C. 61. 

55.10 U.S.—Petition of Daniels, D. 

C.N.T., 150 F.Supp. 734. 

Ga.—Connelly v. Balkcom, 99 S.E.2d 
817, 213 Ga. 491, certiorari denied 
78 S.Ct. 415, 356 U.S. 934, 2 L.Ed. 
2d 416. 

Ill.—People v. Benson, 166 N.E.2d 80, 
19 I11.2d 50. 

Okl.—Application of Hayes, Cr., 301 
F.2d 701—Davis v. State, Cr., 300 
P.2d 1000. 

Question raised by accused 

Where by her own medical evi¬ 
dence Introduced in support of a pe¬ 
tition for habeas corpus to obtain 
bail, accused raised question of pres¬ 
ent sanity, and such evidence was 
before the district court and accused 
was ordered Into state hospital for 
observation not exceeding ninety 
days, accused's right to a speedy tri¬ 
al was not violated. 

Okl.—Ex parte Severns, Cr., 330 P.2d 
752. 

55.15 Ill.—People v. Benson, 166 N. 

E.2d 80, 19 III.2d 50. 

Protest of counsel 
Where trial court declined to pro¬ 
ceed to trial In the murder case and 
required a preliminary trial to deter¬ 
mine the sanity of accused over the 
protest of his counsel, accused was 
deprived of his rights guaranteed by 
the Sixth Amendment of the United 
States Constitution and by the state 
constitution to a speedy trial. 

Tex.—Ex parte Hodges, 314 S.W.2d 
581. 

56. Cal.—Ex parte Venable, 261 P. 
731, 86 C.A. 585. 

56.5 Idaho.—Ex parte Bash, 134 P. 
2d 420, 64 Idaho 521. 

57. Cal.—People v. Brock, 262 P. 
369, 87 C.A. 601, rehearing denied 
and modified on other grounds 263 
P. 544, 87 C.A. 601. 

Delay not excused 
Under statute requiring discharge 
of accused not tried before end of 
second term of court following filing 
of information unless for want of 
time to try the cause at the second 
term, failure to prosecute accused 


could not be excused because the 
county attorney was disqualified. 
Kan.—State v. Coover, 193 P.2d 209, 
165 Kan. 179. 

58. Va.—Kibler v. Commonwealth, 
26 S.E. 858, 94 Va. 804. 

59. Cal.—People v. Rucker, 8 P.2d 
938, 121 C.A. 361. 

60. Cal.—People v. Clayton, 264 P. 
1105, 89 C.A. 405. 

60.5 Cal.—Ferenz v. Superior Court 
of Sacramento County, 128 P.2d 48, 
53 C.A.2d 639. 

Okl.—Application of Hayes, Cr., 301 
P.2d 701. 

61. Del.—State v. Walker, 100 A.2d 
413, 9 Terry 190. 

Ill.—People v. Tamborski, 114 N.E. 

2d 649, 415 Ill. 466. 

N.Y.—People v. Fleming, 40 N.Y.S. 

2d 556, 179 Misc. 1022. 

Or.—State v. Ryan, 234 P. 811, 114 
Or. 91—State v. Harris, 200 P. 926, 
101 Or. 410. 

Pa.—Commonwealth v. Morgan, 29 
Pa.Dist. 985, 48 Pa.Co. 356. 

16 C.J. p 446 note 92. 

61.5 Cal.—Wilborn v. Superior 
Court In and For Humboldt Coun¬ 
ty, 1 Cal.Rptr. 131, 175 C.A.2d 898 
—Herrick v. Municipal Court, 
Southern Judicial Dist., San Mateo 
County, 312 P.2d 264, 151 CA..2d 
804—Wilson v. Superior Court In 
and For City and County of San 
Francisco, 271 P.2d 156, 125 C.A. 
2d 749—Kehlor v. Municipal Court, 
254 P.2d 897, 116 C.A.2d 845—Rice 
v. Superior Court in and for City 
and County of San Francisco, 104 
P.2d 874, 40 C.A.2d 391. 

Idaho.—Ex parte Rash, 134 P.2d 420, 
64 Idaho 521. 

N.Y.—People v. Winter, 182 N.Y.S.2d 
254, 18 Misc.2d 205—People v. 

Phillips, 177 N.Y.S.2d 804, 14 Misc. 
2d 565. 

Okl.—Brummitt v. Higgins, 157 P.2d 
922, 80 Okl.Cr. 183. 

Wash.—State v. Thompson, 232 F.2d 
87, 38 Wash.2d 774. 

Particular matters 

(1) Fact that assistant district at¬ 
torney in charge of Investigation be¬ 
came concerned about apparent 
change of attitude of people's key 
witness, in absence of showing that 
defendants had any connection what¬ 
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ever with alleged apparent change of 
attitude. 

N.Y.—People v. Winter, 182 N.Y.S.2d 
254, 18 Misc.2d 205. 

(2) Unavailability of one judge. 
N.Y.—People on Behalf of Mathias 

v. O’Hara, 200 N.Y.S.2d 173. 

(3) Court clerk’s mistake in erro¬ 
neously listing case as an appeal 
from county court. 

Okl.—State v. Dickson, Cr., 332 P.2d 
1109. 

(4) Fact that county had no funds 
to set a criminal docket. 

Okl.—Ex parte Gregory, Cr., 309 P. 
2d 1083. 

Condition of calendar 
Prosecution could not set up con¬ 
dition of court calendar as good 
cause for failure to bring accused 
to trial within sixty days required 
by statute, where prosecution failed 
to act to bring accused to trial with¬ 
in the required sixty days. 

Wash.—State ex rel. James v. Supe¬ 
rior Court, King County, 202 P.2d 
250, 32 Wash.2d 451. 

Disclosure of witnesses 

Fact that district attorney did not 
desire to disclose his witnesses and 
their testimony in a misdemeanor 
proceeding, in hope of trying one of 
misdemeanants on a felony charge, 
was not a legal ground for denying 
misdemeanants a speedy trial. 

Cal.—Zamloch, For and on Behalf of 
Cowan v. Municipal Court of City 
and County of San Francisco, 235 
P.2d 25, 106 C.A.2d 260. 

War 

Accused, although not entitled to 
discharge by writ of habeas corpus 
for failure to bring him to trial at 
next term following the filing of the 
information, was entitled to be tried, 
notwithstanding difficulty of obtain¬ 
ing witnesses and jurors owing to 
the war. 

Idaho.—Ex parte Rash, 134 P.2d 420, 
64 Idaho 521. 

62. Cal.—De La Mar v. Superior 
Court in and for City and County 
of San Francisco, 71 P.2d 96, 22 
C.A.2d 373. 

Minn.—State v. Radoicich, 69 N.W. 
25, 66 Minn. 294. 

Wash.—State v. Lester, 296 P. 549, 
161 Wash. 227. 
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coercing payment of complainant’s claim, 63 that 
another prosecution was pending against accused, 64 
that the prosecuting attorney could not try the 
case because of want of time and pressure of other 
business, 65 that there were pending civil cases to be 
first tried, 66 and that the court refused the state’s 
request for trial on ground of stress of equity as¬ 
signment and local business. 67 Also, delay is not 
justified on the ground that the court had duties to 
perform in other parts of the judicial district, 68 
or that the judge stated that the court had been en¬ 
gaged otherwise. 69 

Other matters which have been held not justifiable 
excuses for delay include inadequate courtroom 
facilities, 69 * 6 that witnesses could not be found, 
where no diligence is shown in searching for them, 70 
that it was at a codefendant’s request, 71 or that ma¬ 
terial evidence was in possession of another court, 
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no effort to obtain such evidence being shown. 72 

A recess for the summer months has been held 
to be 73 and not to be 74 good cause for a delay in 
the trial of accused. 

b. Co nfin ement on Another Charge 

The fact that the accused Is confined In prison on 
another charge ordinarily Is not good cause for a delay of 
the trial; but incarceration in the prison of another sov¬ 
ereign power may excuse delay In bringing the accused 
to trial. 

It is generally held that the fact that accused is 
confined to the penitentiary on another charge is 
not good cause for a delay of the trial. 75 Accord¬ 
ing to some authority, however, when one is im¬ 
prisoned on another charge, a trial may be longer 
delayed than when a man is held in jail an unrea¬ 
sonable length of time to await trial, 75 * 6 and in a 
number of cases, delay has been excused on the 
ground of prior incarceration for another offense. 76 


63. Cal.—Harris v. Municipal Court 
of City of Los Angeles, 285 P. 
699, 209 C. 55, followed in Hackel 
v. Municipal Court of City of Los 
Angeles, 286 P. 704, 209 C. 780. 

64. Cal.—People v. Molinari, 67 P. 
2d 767, 23 C.A.2d, Supp., 761. 

65. Idaho.—In re Jay, 79 P. 202, 10 
Idaho 540. 

16 C.J. p 446 note 97. 

Two years 

Fact that assistant in charge of 
investigation was assigned to other 
important investigations which pre¬ 
vented him from moving indictments 
against accused for trial did not con¬ 
stitute good cause for postponing 
trial for more than two years. 

N.Y.—People v. Winter, 182 N.Y.S.2d 
254, 18 MIsc.2d 205. 

66. Cal.—Stewart v. Superior Court, 
Los Angeles County, 282 P.2d 582, 
132 C.A.2d 536—Ex parte Vacca, 
271 P.2d 162, 125 C.A.2d 751. 

Ind.—State v. Kuhn, 57 N.E. 106, 154 
Ind. 450. 

16 C.J. p 445 note 88. 

Precedence 

(1) Asserted fact that large num¬ 
ber of civil cases were pending did 
not excuse failure to proceed to trial 
within sixty days after finding of In¬ 
dictment, in view of statute giving 
criminal matters precedence over 
civil matters. 

Cal.—Herrick v. Municipal Court, 
Southern Judicial Dist., San Mateo 
County, 312 P.2d 264, 151 C.A.2d 
804—Sigle v. Superior Court In 
and For City and County of San 
Francisco, 271 P.2d 526, 125 C.A.2d 
747—Dearth v. Superior Court In 
and for Los Angeles County, 104 
P.2d 376, 40 C.A.2d 56. 

(2) No judge has inherent right to 
try any particular case or to refuse 
to transfer cases out of his depart¬ 


ment, and mere fact that there are 
other cases ahead of criminal case 
in department to which it has been 
assigned is no justification for deny¬ 
ing accused in such case his right 
to a speedy jury trial, if assignment 
to another department can avoid 
such result. 

Cal.—People v. Echols, 271 P.2d 595, 
125 C.A.2d 810. 

67. Iowa.—State v. Davison, 270 N. 
W. 857, 222 Iowa 1257—Davison v. 
Garfield, 265 N.W. 645, 221 Iowa 
424. 

68. Or.—State v. Chadwick, 47 P.2d 
232, 150 Or. 645. 

69. Cal.—People v. Buckley, 47 P. 
1009, 116 C. 146. 

69.5 Ind.—Castle v. State, 143 N.E. 
2d 570, 237 Ind. 83. 

70. Ark.—Ware v. State, 252 S.W. 
934, 159 Ark. 540. 

Cal.—People v. Buckley, 47 P. 1009, 
116 C. 146. 

Pa.—In re Bunch’s Petition, 29 Pa. 
Dist. 139, 48 Pa.Co. 384, 68 Pittsb. 
Leg.J. 3. 

71. Cal.—People v. Angelopoulos, 86 
P.2d 873, 30 C.A.2d 538. 

72. Cal.—Gutterman v. Municipal 
Court of City of Los Angeles, 2S5 
P. 703, 209 C. 65, followed in Hack¬ 
el v. Municipal Court of City of 
Los Angeles, 285 P. 704, 209 C. 780. 

73. Nev.—State v. Squier, 54 P.2d 
227, 56 Nev. 386. 

Wash.—State v. Yukich, 290 P. 992, 
158 Wash. 362. 

74. Ariz.—State v. Churchill, 313 P. 
2d 753, 82 Ariz. 375—Serrano v. 
State, 11 P.2d 358, 40 Ariz. 205— 
Hernandez v. State, 11 P.2d 356, 
40 Ariz. 200. 

75. U.S.—U. S. v. Alagia, D.C.Del., 17 
F.RD. 15. 
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Colo.—Rader v. People, 334 P.2d 437, 
138 Colo. 397—Ex parte Schechtel, 
82 P.2d 762, 103 Colo. 77, 118 A.L.R. 
1032. 

Iowa.—Corpus Juris Secundum quot¬ 
ed in Hottle v. District Court in 
and for Clinton County, 11 N.W.2d 
30, 32, 233 Iowa 904. 

Minn.—State v. Larkin, 98 N.W.2d 
70, 256 Minn. 314—State v. Mc- 
Tague, 216 N.W. 787, 173 Minn. 153. 
N.Y.—People v. Chirieleison, 143 N. 
E.2d 914, 3 N.Y.2d 170, 164 N.Y.S. 
2d 726. 

People v. Wilson, 169 N.Y.S.2d 
285, 5 A.D.2d 690. 

People v. Exter, 158 N.Y.S.2d 60, 
4 Misc.2d 651. 

Ohio.—State v. Waites, Mun., 163 N. 
E.2d 195—State v. Milner, Com.Pl., 
149 N.E.2d 189. 

Or.—State v. D'Autremont, 317 P.2d 
932, 212 Or. 344. 

Tex.—State v. Bond, 271 S.W. 379, 
114 Tex. 468. 

Convicts as within: 

Constitutional guaranty of speedy 
trial see supra § 467(3). 

Statutes providing for discharge 
for delay see supra § 468. 

Effort to obtain return 
Failure to bring accused to trial 
until 1956, for housebreaking and 
robbery allegedly committed In 1950, 
was a denial of constitutional right 
to speedy trial, even though delay 
was caused by imprisonment of ac¬ 
cused in New York for another of¬ 
fense, in absence of showing of rea¬ 
sonable effort by government to ob¬ 
tain accused's return for trial. 

D.C.—Taylor v. U. S., 238 F.2d 259, 
99 U.S.App.D.C. 183. 

75.5 Tenn.—Gerchman v. State, 332 
S.W.2d 182. 

76. IT.S.—Gordon r. Overlade, D.C. 
Ind., 143 F.Supp. 677. 
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Incarceration in the prison of another sovereign his right to a speedy trial ;^6.io and where accused 
power may excuse delay in bringing accused to is incarcerated in a federal penitentiary, such in¬ 
trial. 76 * 5 Accordingly, delay resulting from ac- carceration is good cause for the delay by a state in 
cused’s confinement in another state for an offense bringing him to trial, 77 if the federal authorities re¬ 
punished by that state does not necessarily violate fuse to deliver accused to the state court, 78 or even 


Ala.—Nolly v. State, 43 So.2d 841, 35 
Ala.App. 79. 

Mo.—-State v. Hicks, 185 S.W.2d 650, 
353 Mo. 950. 

Pa.—Commonwealth v. Weber, 6 Pa. 
Dist. & Co.2d 693, 68 Dauph.Co. 
242. 

Commonwealth v. Mattocks, O. 
& T., 19 Beaver Co. 61—Common¬ 
wealth v. Young, Quar.Sess., 7 
Chest.Co. 284—Commonwealth v. 
Watson, O. & T., 9 Cumb.L.J. 8. 
Five years 

Where petitioner was confined in 
state penitentiary for a different of¬ 
fense and his presence for trial of fel¬ 
ony could not be compelled because 
warrant had not been duly served on 
him, trial of petitioner five years aft¬ 
er date of commission of alleged of¬ 
fense would not deprive him of a 
speedy trial as guaranteed by the 
Constitution. 

Kan.—McCullough v. Hudspeth, 210 
P.2d 413, 168 Kan. 39. 

Delay of nineteen months did not 
work a dismissal of the case nor de¬ 
prive the juvenile court of jurisdic¬ 
tion over accused where accused dur¬ 
ing the interim was serving a term in 
the penitentiary. 

D.C.—Frizzell v. U. S., 2 F.2d 398, 55 
App.D.C. 103. 

Prisoner awaiting execution 

Statute requiring prisoner to be 
tried within two terms of court was 
inapplicable to charges pending 
against prisoner awaiting execution 
and did not entitle such prisoner to 
a dismissal of the rape charges 
against him. 

Ark.—Leggett v. Kirby, 331 S.W.20 
267, certiorari denied 80 S.Ct. 1073, 
362 TJ.S. 981, 4 L.Ed.2d 1018. 

76.5 Minn.—State v. Larkin, 98 N.W. 

2d 70, 256 Minn. 314. 

Custody of state 

(1) Failure of the federal govern¬ 
ment to bring accused to trial while 
he was in the lawful custody of the 
state as result of conviction in state 
court did not deprive accused of his 
right to speedy trial under the Sixth 
Amendment of the Federal Constitu¬ 
tion. 

U.S.—Morland v. V. S., C.A.Kan., 193 
F.2d 297—Nolan v. U. S., C.C.A.N. 
D., 163 F.2d 768, certiorari denied 
68 S.Ct. 649, 333 TJ.S. 846, 92 L.Ed. 
1130. 

U. S. v. Dillon, D.C.N.Y., 183 F. 
Supp. 541—U. S. v. Jackson, D.C. 
Ky., 134 F.Supp. 872. 

(2) Where defendants were in 
state penitentiary for ten years as 
result of crime which they committed 


subsequent to crime for which they 
were indicted by federal authorities, 
they were imprisoned as result of 
their own actions and could not be 
heard to complain about not having 
a speedy trial In federal prosecution 
which was not brought to trial un¬ 
til after their release from state 
penitentiary. 

TJ.S.—U. S. v. Fouts, D.C.Ohio, 166 F. 
Supp. 38, affirmed, C.A., Fouts v. 
U. S., 258 F.2d 402, certiorari de¬ 
nied 79 S.Ct. 118, 358 TJ.S. 884, 3 
L.Ed.2d 113. 

(3) Where legislature of state had 
specifically forbidden removal of life 
convict from its prisons for trial 
except for treason or first-degree 
murder, federal district court was 
not required to attempt to secure 
release of life convict under writ of 
habeas corpus ad prosequendum for 
trial on charge of robbery, even 
though such procedure was proper 
under the rule of comity. 

U.S.—Wzesinski v. Amos, D.C.Ind., 
143 F.Supp. 585. 

76.10 N.Y.—People v. Brandfon, 163 
N.Y.S.2d 1007, 4 A.D.2d 679. 

People v. Peters, 101 N.Y.S.2d 
755, 198 Misc. 956. 

Okl.—Traxler v. State, 251 P.2d 815, 
96 Okl.Cr. 231. 

Pa.—Commonwealth v. Watson, 16 
Pa.Dist. & Co.2d 190, 9 Cumb.L.J. 
122 . 

Statute held inapplicable 

(1) Statute providing that a pris¬ 
oner must be brought to trial on un¬ 
tried indictments in the common¬ 
wealth within one hundred eighty 
days after he so requests, applies 
only to prisoners in institutions In 
the state. 

Pa.—Commonwealth v. Watson, su¬ 
pra. 

(2) In proceeding for discharge 
from warrant/detainer under two- 
term-discharge statute by petition¬ 
er serving sentence in Texas, where 
he had not pursued correct procedure 
to bring himself under jurisdiction 
of state until this proceeding, he 
was not yet entitled to claim relief 
as he was only then bringing him¬ 
self under purview of statute not¬ 
withstanding fact that state could 
have procured his presence for trial, 
and he was deprived of no right to 
which he was entitled. 

Ark.—Pellegrini v. Wolfe, 283 S.W. 

2d 162, 225 Ark. 459. 

Extradition 

Arkansas, which has issued war¬ 
rant/detainer charging Arkansas 
robbery by Texas prisoner, should 
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request extradition of prisoner for 
trial, and Arkansas two-term-dis¬ 
charge statute will not benefit pris¬ 
oner if Texas refuses, and if Texas 
agrees to extradite on condition that 
prisoner execute waiver and prison¬ 
er meets condition the prisoner 
brings himself within statute, and 
Arkansas must extradite and try 
prisoner with diligence or prisoner 
will be entitled to dismissal of charge 
and cancellation of warrant/detainer. 
Ark.—Pellegrini v. Wolfe, supra. 

77. U.S.—Petition of Yager, D.C. 
Ky., 138 F.Supp. 717. 

Ariz.—In re Douglas, 95 P.2d 560, 
54 Ariz. 332. 

Colo.—Ex parte Schechtel, 82 P.2d 
762, 103 Colo. 77, 118 A.L.R. 1032. 
Md.—Kirby v. State, 160 A.2d 786, 
222 Md. 421—Corpus Juris Secun¬ 
dum cited, in Baker v. Marbury, 
141 A.2d 523, 524, 216 Md. 572. 
Minn.—State v. Larkin, 98 N.W.2d 
70, 256 Minn. 314. 

Okl.—Corpus Juris Secundum cited 
in Application of Melton, Cr., 342 
P.2d 571, 572. 

Tenn.—Raine v. State, 226 S.W. 189, 
143 Tenn. 168. 

78. Cal.—People v. South, 10 P.2d 
109, 122 C.A. 505. 

Okl.—Corpus Juris Secundum cited in 

Application of Melton, 342 P.2d 
571, 572. 

Production on request 
Fact that accused, for whom there 
was a delay of seventeen months be¬ 
tween date of indictment and arraign¬ 
ment, had been taken into custody 
prior to indictment and held in fed¬ 
eral detention headquarters awaiting 
disposition of certain federal charg¬ 
es, afforded neither explanation nor 
excuse for delay, since he could have 
been produced In state court on re¬ 
quest, provided only that he was re¬ 
turned to federal custody. 

N.Y.—People v. Piscitello, 165 N.E.2d 
849, 7 N.Y.2d 387, 198 N.Y.S.2d 
273. 

Payment of costs 

Where prisoner, after being re¬ 
leased on bail by state superior court, 
was committed to prison by federal 
government and was being held out¬ 
side state during that sentence in 
federal penitentiary where hold or¬ 
der was pending against him from 
county in which the superior court 
was located, state would not be re¬ 
quired to pay costs incidental to re¬ 
turning him to state for trial in re¬ 
sponse to the hold order and then 
returning him to federal custody fo* 
completion of sentence, and prison- 
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where the state authorities fail to request the fed¬ 
eral authorities to deliver accused to the state court 
to be tried. 79 

c. Failure of Term; Lack of Jury 

Delay resulting from failure of the term by reason 
of circumstances over which the prosecution has no con¬ 
trol is excusable; but the failure to call a Jury, without 
good reason therefor, does not constitute justification for 
delay. 

If there is no term by reason of circumstances 
over which the prosecution has no control it is ex¬ 
cused for the delay. 80 Thus a term which lapses by 
reason of the illness of the judge is not to be count¬ 
ed,* 81 but it has been held that the death or in¬ 
capacity of the judge which prevented court from 
being held did not defeat accused's right to a dis¬ 
charge. 82 

The failure to call a jury, without any good reason 
being made apparent why one was not called, 83 or 
an order, made without accused's consent, dispensing 
with the services of a jury 84 cannot deprive accused 
of his right to be discharged. According to other 
authority, it is good cause for delay in trial that 
there was no jury in attendance on the court dur¬ 
ing the time following filing of the information and 
up to the time of filing of the motion to dismiss, 84 - 5 
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or that there was a lack of a jury term called for 
during the period because of the small number of 
cases to be tried. 84,10 Under a statute providing for 
discharge if accused is not tried within a specified 
number of terms of court, after demand for trial, 
provided there was at the term of the demand a 
jury impaneled and qualified to try accused, if a 
demand reciting that a jury was properly impaneled 
is spread on the minutes by order of court, the order 
is conclusive as to the existence of a jury qualified 
to try accused. 84 - 15 

§ 472(3).-Effect of Mistrial 

Where a trial within the statutory period resulted in 
a mistrial, the accused is not entitled to his discharge. 
There are divergent views as to the time within which a 
retrial must be had. 

If accused is tried within the statutory time after 
indictment, information, or commitment, and such 
trial results in a mistrial, as when the jury fail to 
agree, accused cannot ignore the mistrial and claim 
a discharge or dismissal on the ground that he was 
not tried within the time fixed by the statute pro¬ 
viding for that relief. 85 On the other hand, it has 
been held that a mistrial is a nullity and is of no 
effect with respect to such statute. 86 Some courts 


er could Invoke guaranties of speedy 
trial at expense of state only after 
completion of federal sentence. 

Okl.—Application of Melton, Cr., 342 
P.2d 571. 

79. Ark.—Lee v. State, 47 S.W.2d 11, 
185 Ark. 253. 

Colo.—Ex parte Schechtel, 82 P.2d 
762, 103 Colo. 77, 118 A.L.R. 1032. 
Minn.—State v. Larkin, 98 N.W.2d 
70, 256 Minn. 314. 

Okl.—Corpus Juris Secundum cited in 
Application of Melton, Cr., 342 P. 
2d 571, 572. 

80. Mo.—State ▼. Huting, 21 Mo. 
464. 

Nev.—Ex parte Larkin, 11 Nev. 90. 
Pa.—Clark v. Commonwealth, 29 Pa. 
129. 

16 C.J. p 446 note 10. 

Regular terms should he held at 
proper time, where there is any one 
awaiting trial for public offense. 

N.D.—Ex parte Morgan, 224 N.W. 209, 
67 N.D. 763. 

81. Mo.—State v. Huting, 21 Mo. 
464. 

82. Ill.—Newlin v. People, 77 N.E. 
529, 221 Ill. 166. 

83. Mont.—Corpus Juris cited in 
State v. Arkle, 245 P. 526, 628, 76 
Mont. 81. 

16 C.J. p 447 note 14. 

Reason for rule 

Failure to provide for attendance 
of a jury to try causes is one of 


the things constitutional guaranty 
of speedy trial was designed to meet. 
Kan.—State v. Coover, 193 P.2d 209, 
165 Kan. 179. 

Dooal dereliction 

Imperative provisions of the Con¬ 
stitution and statute reguiring that 
an accused be given a speedy trial 
cannot be obviated because a jury 
was not provided due to lack of funds 
or local dereliction. 

Okl.—Ex parte Gregory, Cr., 309 P.2d 
1083. 

Insufficient court business is not a 

good reason. 

Ariz.—State v. Churchill, 313 P.2d 
753, 82 Ariz. 375—State v. Carrillo, 
16 P.2d 965, 41 Ariz. 170. 

84. Ill.—Newlin v. People, 77 N.E. 
529, 221 Ill. 166. 

84.5 Wash.—State r. Jenkins, 142 
P.2d 263, 19 Wash.2d 181. 

Dismissal of jury 

Where the judge on his own mo¬ 
tion during the sixty-day period dis¬ 
missed the Jury from further at¬ 
tendance, and no Jury were thereaft¬ 
er called in the county until expira¬ 
tion of the sixty-day period, and 
accused was admitted to bail, he was 
not entitled to dismissal of informa¬ 
tion under statute providing for dis¬ 
missal of information against an ac¬ 
cused not brought to trial within six¬ 
ty days after filing of information 
unless good cause to contrary is 
shown. 


Wash.—State v. Moser, 226 P.2d 867, 
37 Wash.2d 911. 

84.10 Wash.—State v. Winchell, 128 
P.2d 643, 14 Wash.2d 420. 

84.15 Ga.—Bryning v. State, 70 S.E. 
2d 779, 86 Ga.App. 35. 

85. Cal.—People v. Pierson, 307 P.2d 
994, 149 C.A.2d 151—People v. Cry- 
der, 202 P.2d 765, 90 C.A.Sd 194- 
People v. Maupins, 158 P. 502, 30 
C.A. 392. 

Fla.—State V. Dowling, 107 So. 267, 
91 Fla. 236. 

Ind.—Corpus Juris Secundum quoted 

la Kops v. State, 42 N.E.2d G8, 62, 
220 Ind. 373. 

Iowa.—Ferguson v. Bechly, 277 N.W. 
755, 224 Iowa 1049. 

Or.—State v. Clark, 168 P. 944, 86 
Or. 464. 

16 C.J. p 442 note 38 [b], p 446 notes 

6 , 6 . 

86. Ga.—Mager v. State, 94 S.E. 82, 
21 Ga.App. 139—Nix v. State, 63 
S.E. 926, 6 Ga.App. 835. 

New demand for trial not required 
see supra § 469. 

Accused should be retried at same 
term 

Ga.—Mager v. State, 94 S.E. 82, 21 
GaApp. 139. 

Fact that court directed a mistrial 
over accused's objection did not enti¬ 
tle accused to his discharge where he 
could be retried within the statutory 
period. 

Ga.—Little ▼. State, 54 Ga. 24. 


60 



22A C. J. S. 

regard the mistrial as good cause for the delay, 87 
and exclude the term at which it occurred from the 
computation of the statutory period. 88 According to 
others the statute providing for a discharge of ac¬ 
cused or a dismissal of the action begins to run 
anew as of the date of the mistrial. 89 Another view 
is that while accused is entitled to a speedy retrial 
by virtue of the constitutional or statutory guaranty 
of a speedy trial, the statute providing for a dis¬ 
charge or a dismissal if accused is not tried within 
a stated time does not govern the time within which 
a retrial must be had, 90 and the time for retrial is a 
matter of judicial discretion. 91 

§ 472(4).-Effect of Setting Aside 

of Conviction 

Where a conviction Is set aside, the accused is not 
entitled to a discharge because he was not properly tried 
within the statutory time. The accused is entitled to a 
speedy retrial, but there Is disagreement as to whether 
the statute providing for discharge If the accused Is not 


CRIMINAL LAW §§ 472(3)-472(4) 

tried within a stated time governs as to the time there¬ 
for. 

Generally, if the conviction of accused is set 
aside and he is granted a new trial he is not entitled 
to a discharge or to a dismissal of the proceeding 
because he was not properly tried within the rea¬ 
sonable time prescribed by general provisions or 
within the time after indictment, information, or 
commitment fixed by the statute providing for such 
relief. 92 A statute requiring that an accused 
charged with certain offenses be “tried” within a 
specified time of his plea to the indictment does 
not imply that the trial, if otherwise properly held, 
shall of necessity be without error in order to be 
considered a lawful trial. 92 - 5 

Time for retrial. Some courts hold that a stat¬ 
ute providing for discharge or dismissal if accused 
is not tried within a stated time governs as to the 
time after the conviction is set aside within which 
a retrial must be had. 93 Other courts hold that, 


87. Mont.—State v. Turlok, 248 P. 
169, 76 Mont. 649. 

88. Kan.—State v. Morgan, 114 P. 
846, 84 Kan. 625. 

Mo.—State v. Hutlng, 21 Mo. 464. 
S.C.—State v. Spergen, 12 S.C.L. 
563. 

W.Va.—Ex parte Anderson, 94 S.E. 
31, 33, 81 W.Va. 171. 

89. Fla.—Kelly v. State ex rel. Mor¬ 
gan, 64 So.2d 431. 

Ill.—People v. Jonas, 84 N.E. 685, 
234 Ill. 56, 60. 

“Trial” within statute 

A mistrial is a “trial” within 
statute providing for release of ac¬ 
cused whose request for trial is not 
granted within three terms after he 
is first committed, and operates to 
start the statute running anew. 

Fla.—Kelly v. State ex rel. Morgan, 
54 So.2d 431. 

In California 

(1) A retrial must he had within 
the statutory time after the mistrial. 
Cal.—In re Begerow, 65 P. 828, 133 C. 

349, 86 Am.S.R. 178, 56 L.R.A. 513. 

People v. Jendrejk, 313 P.2d 881, 
152 C.A.2d 462, certiorari denied 
Jendrejk v. People of State of Cal¬ 
ifornia, 78 S.Ct. 565, 356 TJ.S. 904, 2 
L.Ed.2d 581—People v. Cryder, 202 
P.2d 765, 90 C.A.2d 194—People v. 
Angelopoulos, 86 P.2d 873, 30 C.A. 
2d 538—People v. Scott, 257 P. 
1118, 84 C.A. 25—Ex parte Scott, 
254 P. 596, 81 C.A. 577. 

(2) On the other hand, it has been 
held that the statute does not gov¬ 
ern as to the time within which a 
retrial must be had where the first 
trial resulted in a conviction which 
was set aside, see infra § 472(4). 

90. N.J.—State v. Dilts, 69 A. 255, 
76 N.J.Law 410. 


S.D.—State v. Lamphere, 104 N.W. 

1038, 20 S.D. 98. 

16 C.J. p 446 note 7. 

91. Mass.—In re Glover, 109 Mass. 
340. 

16 C.J. p 446 note 7 [b]. 

Speedy trial within constitutional or 
statutory guaranty see supra § 467 
(4). 

Discretion to retry case at same or 
next regular term 

Or.—State v. Clark, 168 P. 944, 86 
Or. 464. 

92. Ariz.—Yule v. State, 141 P. 670, 
16 Ariz. 134. 

Iowa.—Ferguson v. Bechly, 277 N.W. 

755, 224 Iowa 1049. 

Mo.—Corpus Juris Secundum cited 
in State v. Hadley, 249 S.W.2d 857, 
862. 

Mont.—Corpus Juris quoted in State 
v. Schnell, 88 P.2d 19, 20, 107 Mont. 
579, 121 A.L.R. 1082. 

Okl.—Application of Hayes, Cr., 301 
P.2d 701—Ex parte Wilkerson, 117 
P.2d 172, 73 Okl. 32, certiorari de¬ 
nied Wilkerson v. Barefoot, 62 S.Ct. 
480, 314 TJ.S. 697, 86 L.Ed. 557- 
Corpus Juris cited in Ex parte 
Meadows, 112 P.2d 419, 427, 71 
Okl.Cr. 353. 

16 C.J. p 445 note 75. 

Habeas corpus 

(1) A delay of twenty years be¬ 
tween time when one charged with 
murder was originally arrested and 
beginning of his second trial for 
same offense after serving nearly 
twenty years of original sentence 
and being released in habeas corpus 
proceedings did not constitute de¬ 
nial of his constitutional right to 
speedy trial. 

Mo.—State v. Hadley, 249 S.W.2d 857. 

(2) Where accused was convicted 
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in 1942 of first-degree murder alleg¬ 
edly committed in 1941, and in 1959 
he was discharged on writ of habeas 
corpus, but was rearrested and ar¬ 
raigned on the 1941 indictment charg¬ 
ing him with murder, murder prose¬ 
cution was not barred on ground 
that due to lapse of time it was more 
difficult for accused to prove his 
main defense of insanity. 

Minn.—State v. Dehler, 102 N.W.2d 
696. 

First trial void for lack of jurisdic¬ 
tion 

(1) Rule stated in the text ap¬ 
plies even though the trial result¬ 
ing in the judgment which was set 
aside was coram non judice and void. 
Mo.—State v. Bulling, 15 S.W. 367, 

16 S.W. 830, 105 Mo. 204. 

(2) On the other hand, it has been 
held that where the court at which 
accused was first tried was without 
jurisdiction, the proceedings before 
that court are to be regarded as 
though they had never occurred and 
afford no excuse for a delay in the 
prosecution. 

Ill.—People v. Jonas, 84 N.E. 685, 234 
Ill. 56. 

16 C.J. P 440 note 9 [a]. 

92.5 R.I.—State v. Blood, 37 A.2d 
452, 70 R.I. 85. 

93. Ariz.—Yule v. State, 141 P. 570, 
16 Ariz. 134. 

16 C.J. p 445 note 77 [a]. 

New demand required see infra $ 469. 
Application to later proceedings 
Statute requiring discharge of ac¬ 
cused if not brought to trial before 
the end of the third term of the 
court in which the cause is pending 
is not construable as only requiring 
that accused be given a trial within 
three terms after filing of the inform 
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although accused is entitled to a speedy retrial 
by virtue of the constitutional or statutory guaranty 
of a speedy trial, 94 the statute providing for dis¬ 
charge if accused is not tried within a stated time 
does not fix the time within which a retrial must be 
had, 95 and the time for retrial is a matter of judicial 
discretion. 96 

§ 473. - Computation of the Terms 

Under statutes providing for discharge of an accused 
not tried within a specified number of terms, the court 


may exercise a limited discretion as to the term of court 
at which the trial may be held, and trial within the pre¬ 
scribed term or terms of court, computed In the manner 
required, may not be complained of. 

Under statutes providing that accused shall be 
discharged or the prosecution dismissed unless he 
is tried at or within a specified number of terms, 
the court may exercise a limited discretion as to 
the term of court at which the trial may be held. 96 - 69 
Trial within the prescribed term or terms of court, 
computed in the manner required, is proper and 
necessary, 96 - 55 and prior to expiration of the terms 


mation and that it has no applica¬ 
tion to later proceedings in the case, 
after setting aside of the conviction, 
since if given such effect, it would 
reduce the constitutional guaranty of 
-a speedy trial to a mere shadow. 
Kan.—State v. Hess, 304 P.2d 474, 
180 Kan. 472. 

Delay In filing order for new trial 
with trial court 

Accused is not entitled to his dis¬ 
charge because of the failure of the 
state to try him in the interim be¬ 
tween the judgment of reversal and 
the filing of the order of the appel¬ 
late court with the trial court, since 
the trial court could not retry ac¬ 
cused until it received such order and 
accused could have had it filed with 
the trial court. 

Ill.—Marzen v. People, 60 N.E. 102, 
190 Ill. 81, 86. 

16 C.J. p 445 note 75 [a]. 

94. Cal.—Ex parte Alpine, 265 P. 
947, 203 P. 947, 203 C. 731, 58 
A.L.R. 1600. 

D.C.—IT. S. v. Gunther, 259 F.2d 173, 
104 U.S.AppJD.C. 16. 

NX—Patterson v. State, 14 A. 125, 
50 N.J.Law 421. 

Wash.—State v. Estes, 274 P. 1053, 
151 Wash. 61—State v. Miller, 129 
P. 1100, 72 Wash. 154. 

Delays prior to first trial 

Where accused sought reversal of 
•case which had been reversed for new 
trial on grounds he had been denied 
•speedy trial in that more than six 
months had gone by since mandate 
directing new trial had been re¬ 
ceived by trial court, delays prior to 
first trial were not matters properly 
to be considered in determining 
whether or not petitioner had been 
denied a speedy trial. 

■Okl.—Application of Hayes, Cr., 301 
P.2d 701. 

95. Pa.—Commonwealth v. Superin¬ 
tendent of County Prison, 97 Pa. 
211 . 

Wash.—State v. Estes, 274 P. 1053, 
151 Wash. 51—State v. Miller, 129 
P. 1100, 72 Wash. 154. 

So as to trial de novo on appeal 
Mont.—Corpus Juris quoted in State 
v. Schnell, 88 P.2d 19, 20, 107 Mont. 
579, 121 A.L.R. 1082. 


| In California 

; (1) Statute requiring a trial with¬ 

in sixty days after the indictment 
I or information does not require a 
retrial within sixty days after the 
i remittitur directing a new trial is 
filed with the lower court. 

Cal.—People v. Marshall, 289 P. 629, 
i 209 C. 540—Ex parte Alpine, 265 P. 
947, 203 C. 731, 58 A.L.R. 1500- 
People v. Lundin, 52 P. 807, 120 C. 
308. 

Ex parte Rosenberg, 72 P.2d 559, 
23 C.A.2d 265. 

(2) However, it has been held that 
a retrial must be had within the 
statutory time after the return of 
the remittitur if a new trial is 
awarded by the appellate court. 

Cal.—People v. Angelopoulos, 86 P.2d 

873, 30 C.A.2d 538. 

(3) Moreover, it has been held 
that the statute governs as to the 
time of retrial after a mistrial, see 
supra § 472(3). 

(4) Whether or not the statute ap¬ 
plies, a refusal to discharge accused 
is proper where there is good cause 
for the delay. 

Cal.—People v. 0‘Connor, 263 P. 866, 
88 C.A. 568—People v. Brock, 262 
P. 369, 87 C.A. 601, rehearing de¬ 
nied and modified on other grounds 
263 P. 544, 87 C.A. 601. 

(5) Where accused is not retried 
for nine months after reversal, he is 
entitled to a discharge. 

Cal.—People v. Grace, 263 P. 306, 88 
C.A. 222. 

(6) Where remittitur was issued 
out of appellate court within time 
fixed by its rules, sixty days after 
judgment of reversal, accused was 
not thereby deprived of his constitu¬ 
tional right to a speedy trial. 

Cal.—People v. Walker, 244 P. 94, 76 
C.A. 192. 

£n Iowa 

(1) "We are unable to convince 
ourselves that this - • . statute 

. . . has anything to do with when 

a defendant shall be entitled to trial 
after a reversal in the Supreme Court 
and after the procedendo has been 
forwarded to the trial court.” 

Iowa.—Ferguson v. Bechly, 277 N.W. 
755, 757, 224 Iowa 1049. 
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(2) However, in another case, the 
court on the original hearing dis¬ 
tinguished an indictment on which 
accused had been brought to trial and 
convicted and the conviction set aside 
from other indictments on the 
ground that such indictment was not 
within the discharge statute, but on 
rehearing the court stated that such 
distinction was untenable. 

Iowa.—Davison v. Garfield, 260 N.W. 
667, 219 Iowa 1258. 

96. Neb.—Corpus Juris cited in Wil¬ 
son v. State, 233 N.W. 461, 462, 
120 Neb. 468. 

16 C.J. p 445 note 77. 

Speedy trial within constitutional or 
statutory guaranty see supra § 467 
(4). 

Discretion not abused 

Where a remittitur setting aside a 
previous conviction and granting a 
new trial to defendants was filed in 
the superior court on June 15, it was 
held that the judge of such court 
did not abuse his discretion in deny¬ 
ing a motion on June 16 to set the 
case down for trial during that 
month, no jury having been called for 
the month of June, and the time hav¬ 
ing already passed when a Jury for 
the month of July could be drawn. 
Wash.—State v. Simpson, 216 P. 874, 
125 Wash. 665. 

96.50 Fla.—State ex rel. Curley v. 
McGeachy, 6 So.2d 823, 149 Fla. 
633. 

96.55 Kan.—State v. Stanley, 296 
P.2d 1088, 179 Kan. 613, certiorari 
denied Stanley v. State of Kansas, 
77 S.Ct. 73, 352 U.S, 851, 1 L.Ed.2d 
62 —State v. Rangel, 217 P.2d 1063, 
169 Kan. 194—In re Wooner, 117 
P.2d 608, 154 Kan. 211, certiorari 
denied Wooner v. Amrine, 62 S.Ct. 
483, 314 U.S. 697, 86 L.Ed. 557. 

Mo.—State v. Newstead, 280 S.W.2d 
6, certiorari denied Newstead v. 
State of Missouri, 76 S.Ct. 857, 351 
U.S. 956, 100 L.Ed. 1479. 

Or.—State v. Robinson, 343 P.2d 886, 
217 Or. 612. 

Clerical error 

An accused convicted of murder 
in first degree in corporation court 
was not entitled to discharge under 
statute because order book showed 
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specified, there is no right to discharge. 96 * 60 

Under statutes providing that accused shall be 
discharged or the prosecution dismissed unless 
he is tried at or without a specified number of terms, 
only regular terms, as distinguished from either a 
special term 97 or an adjourned session of a regular 
term, 98 are to be counted; but an accused’s right 
to discharge cannot be defeated by adjourning one 
regular term into another regular term. 99 

As used in such statutes, the “term” has been 
held to mean the time when the court is actually 
in session, not the time when court should be held; 1 
and that a term is not to be counted unless a jury 
is present and the court is organized to hear crim¬ 
inal cases. 2 However, it has been held that a term 


CRIMINAL LAW § 473 

for which no jury is called should be counted, 8 
even though the court is authorized not to summon 
jurors for particlar terms. 4 

It must appear that accused is held by the court 
whose terms are to be counted, it not being per¬ 
missible to count the terms of one court when the 
prisoner is detained in another. 5 The time within 
which the cause must be tried is not extended by 
the transfer of the case to another court. 6 

The period for which the trial was delayed for 
good cause, discussed supra § 472(1), or by aocused r 
supra § 471, is not counted under such statutes. 

The countable terms need not be consecutive under 
such statutes. 7 


that he was tried after a lapse of 
more than four terms following term 
in which indictment was returned, 
where record showed date indictment 
was returned as shown by order was 
a clerical error, and that accused 
was timely tried after true date of 
return of indictment. 

Va.—Rose v. Commonwealth, 55 S.E. 

2d 33, 189 Va. 771. 

Hast day of term 

Trial court did not err in beginning 
trial on last day of term when it 
was apparent that the trial could 
not be finished on that day, and 
that an order extending the term 
another day would be necessary, 
where there was no reason that such 
action would prejudice rights of ac¬ 
cused. 

Ky.—Lusk v. Commonwealth, 164 S. 
W.2d 389, 291 Ky. 339. 

96.60 Ind.—State v. Beckwith, 74 N. 

E.2d 742, 225 Ind. 288. 

Pa.—Commonwealth v. Moncak, 101 
A.2d 728, 375 Pa. 559. 

Commonwealth v. Peters, 113 A. 
2d 327, 178 Pa.Super. 82. 

97. Mo.—State v. Nelson, 279 S.W. 
401. 

Neb.—Glebe v. State, 183 N.W. 295, 

106 Neb. 251. 

Okl.—Stroud v. State, 47 P.2d 883, 57 
Okl.Cr. 273. 

W.Va.—Dillon v. Tanner, 149 S.E. 608, 

107 W.Va. 550. 

16 C.J. p 441 note 18. 

“Succeeding term” 

Under statute providing for dis¬ 
charge of accused not tried when de¬ 
mand for trial is made or at next 
succeeding regular term, the “suc¬ 
ceeding term" Is next regular term 
as fixed by statute. 

Ga.—Harris v. State, 65 S.E.2d 267, 
84 Ga.App. 1. 

Prosecution, not obliged to request 
enlargement of special term busi¬ 
ness, so that accused could be tried. 
HI.—People v. Wilson, 190 N.E. 270, 
356 Ill. 256. 


So as to special term limited to non- 
Jury actions 

Ill.—People v. Wilson, supra. 

People v. Niederhauser, 258 Ill. 
App. 564. 

98. Mo.—State ex rel. Billings v. Ru¬ 
dolph, 17 S.W.2d 932, 322 Mo. 1163. 

State v. Farrar, 227 S.W. 1078, 
206 Mo.App. 339. 

Pa.—Commonwealth v. Moncak, 101 
A.2d 728, 375 Pa. 559. 

16 C.J. p 441 notes 18, 19. 

99. Ga.—Nix v. State, 63 S.E. 926, 
5 Ga.App. 835. 

1. N.D.—State v. Fleming, 126 N.W. 
565, 20 N.D. 105. 

Va.—Ex parte Santee, 2 Va.Cas. (4 
Va.) 363. 

W.Va.—Ex parte Anderson, 94 S.E. 

31, 81 W.Va. 171. 

16 C.J. p 446 note 10 [b]. 

A term is that fixed time for which 
a venire issued, expressly named by 
an act of assembly or by an order 
made under its authority. 

Pa.—Commonwealth v. Henry, 19 Pa. 
Dist. 393. 

2. N.D.—State v. Fleming, 126 N.W. 
565, 20 N.D. 105. 

16 C.J. p 446 note 9 [a]. 

So as to “session of court” 

Nev.—State v. Squler, 54 P.2d 227, 
56 Nev. 386—Application of Moriar- 
ity, 191 P. 360, 44 Nev. 164. 

3< W.Va.—Ex parte Anderson, 94 S. 

E. 81, 81 W.Va. 171. 

16 C.J. p 441 note 19 [a]. 

4. W.Va.—Ex parte Anderson, su¬ 
pra. 

5. Va.—Dulin v. Lillard, 20 S.E. 821, 
91 Va. 718. 

Continuance over terms held in other 
counties of same judicial district 
Holding of a term of circuit court 
in any one of three counties of eight¬ 
eenth judicial district is a term for 
that particular county, and the con¬ 
tinuance of a criminal case over 
terms of such other counties would 
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not entitle accused to dismissal of in¬ 
dictment. 

Or.—State v. Ryan, 234 P. 811, 114 
Or. 91. 

6. Ga.—Castleberry v. State, 76 S.E. 
74, 11 Ga.App. 757—Nix v. State, 63 
S.E. 926, 5 Ga.App. 835. 

Succeeding term of court to which 
case is transferred 
Where a demand for trial was 
made In the superior court, and there¬ 
after the case was transferred to> 
the city court, and both occurred 
during a concurrent term of the city 
court, the next term of the city court, 
and not the concurrent term, was the 
next succeeding term after the de¬ 
mand. 

Ga.—Castleberry v. State, 76 S.E. 
74, 11 Ga.App. 757. 

Time is not extended by failure to- 
serve notice of transfer on accused, 
notwithstanding, by reason of such 
failure, the court was without au¬ 
thority to force accused to trial. 
Ga.—Brock v. Slaton, 89 S.E. 156, 18 
Ga.App. 175. 

7. W.Va.—Ex parte Anderson, 94 S. 
E. 31, 33, 81 W.Va. 171. 

“The four unexcused and counta¬ 
ble terms here involved were not 
consecutive, but nothing in the terms 
of the statute requires them to be 
so. To read into it such a require¬ 
ment would do violence to both its 
terms and spirit. There is no good 
reason why, after having allowed two 
terms to pass, the state should be 
permitted, by the necessity of a con¬ 
tinuance or a mistrial, to break up 
the counting and require the prison¬ 
er to begin a new one. Such con¬ 
struction would add not only a word 
to the terms of the statute, but also* 
a principle not therein recognized. 
It does not contemplate a three-term 
period of delay, as ground of dis¬ 
charge. It says the prisoner shall 1 
be forever discharged from prosecu¬ 
tion for the offense, if there be three- 
regular terms of the court, after the* 
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When statutory period begins . Under statutes 
providing for discharge unless accused is tried with¬ 
in a specified number of terms after indictment or 
information, the statute runs from the filing of in¬ 
formation or the finding of an indictment , 8 not from 
the time he was bound over . 9 Where the discharge 
statute provides for a trial at a term commencing 
within a stated time after commitment, the statute 
runs from the date of commitment , 10 not from the 
time an indictment is found , 11 nor from the date the 
order of commitment was issued . 12 

Term from which statute starts not counted . 
The term at which accused was indicted or the 
information filed is not counted where the statute 
provides that accused shall be discharged or the 
proceeding dismissed if he is not tried within a 
specified number of terms, or before the expiration 
of the second, third, or some following term, or at 
the next term after the indictment or informa¬ 
tion . 19 Similarly a term which began before the 
commitment of accused is not to be counted where 


the statute calls for a trial at a term commencing 
within a stated period after commitment, or, if no 
term commences within that period, at the first 
term commencing thereafter . 14 So, too, the term 
at which accused is admitted to bail is not to be 
counted under a statute providing for a trial at a 
term commencing within a stated time after he is 
admitted to bail . 19 A statute providing that when 
a jury trial of a criminal action is demanded, the 
action shall be tried at the next regular term of 
court, refers to the regular term succeeding that 
at which the demand is made . 15 - 5 

§ 474. - Delay in Commencing Prosecu¬ 

tion and Securing Indictment 

Federal and state constitutional provisions generally 
guaranteeing the accused a speedy trial have been held 
inapplicable to delay in commencing prosecution and se¬ 
curing an indictment; but under express provisions of 
statute, the court may lie required to discharge the ac¬ 
cused or dismiss the proceeding if an Indictment or In¬ 
formation Is not filed within a stated time or number of 
terms after the accused's arrest or commitment. 


indictment is found against him, 
without a trial, unless the failure to 
try him is excused upon grounds in¬ 
dicated.” 

W.Va.—Ex parte Anderson, supra. 

8. Kan.—State v. Fry, 291 P. 782, 
131 Kan. 277. 

Mo.—State v. Bithorn, 278 S.W. 685. 
Demand as necessary to set statute 
in operation see infra § 469. 

Period which elapsed under prior in¬ 
dictments or informations see su¬ 
pra § 468. 

Not from time of plea 
Under section of Constitution as¬ 
suring trial without delay and pro¬ 
viding for trial not later than the 
next term of the court unless good 
cause to the contrary is shown, com¬ 
putation of time does not begin with 
the day when the plea of not guilty 
is entered but with the term in which 
an indictment is returned. 

Or.—State v. Robinson, 343 F.2d 886, 
217 Or. 612. 

9 . Kan.—State v. Fry, 291 P. 782, 
131 Kan. 277. 

Mo.—State v. Bithorn, 278 S.W. 685. 

10. Ill.—People v. Barnard, 75 N.E. 
2d 873, 398 Ill. 358—People v. Wil¬ 
son, 190 N.E. 270, 356 Ill. 256- 
People v. Franzone, 194 N.E. 567, 
359 Ill. 391. 

Arrest without warrant and incar¬ 
ceration without order of commit¬ 
ment is a ‘'commitment” within the 
statute; officers may not thwart con¬ 
stitutional and statutory guaranties 
of speedy trial by such conduct. 
Ill.—People v. Emblen, 199 N.E. 281, 
362 Ill. 142. 

Term of appearance 
Where accused remained in custo¬ 


dy during all but five days of March 
term of court, accused should have 
been tried during March term un¬ 
less some cause for continuance was 
shown under statute requiring such 
persons to be tried at flrst term that 
the defendant appears, unless same 
be continued for cause. 

Kan.—State v. Coover, 193 P.2d 209, 
165 Kan. 179. 

11. Ill.—People v. Wilson, 190 N.E. 

270, 356 Ill. 256. 

| 16 C.J. p 447 note 18 [a] (1). 

! 12- Ill.—People v. Franzone, 194 N. 
E. 567, 359 Ill. 391. 

13. Ark.—Breedlove v. State, 280 S. 

W.2d 224, 225 Ark. 170. 

Idaho.—Schrom v. Cramer, 275 P.2d 
979, 76 Idaho 1. 

Kan.—State v. Stanley, 296 P.2d 1088, 
179 Kan. 613, certiorari denied 
Stanley v. State of Kan., 77 S.Ct. 73, 
352 U.S. 851, 1 L.Ed.2d 62—State 
v. Fry, 291 P. 782, 131 Kan. 277- 
State v. Patterson, 271 P. 390, 126 
Kan. 770. 

Me.—State v. Slorah, 106 A. 768, 118 
Me. 203, 4 A.L.R. 1256. 

Mo.—State v. Malone, 301 S.W.2d 750 
—State ex rel. Stevens v. Wurde- 
man, 246 S.W. 189, 295 Mo. 566- 
State v. Schyhart, 199 S.W. 205— 
State v. Taylor, 190 S.W. 330. 

State v. Farrar, 227 S.W. 1078, 
206 Mo.App. 339. 

Okl.—Ex parte Williams, 237 P. 626, 
31 Okl.Cr. 156. 

Va.—Butts v. Commonwealth, 133 S. 

E. 764, 145 Va. 800. 

W.Va.—Ex parte Anderson, 94 S.E. 
31, 81 W.Va. 171. 

Wyo.—Corpus Juris cited ia State v. 
Levand, 262 P. 24, 28, 37 Wyo. 372 

64 


rehearing denied 263 P. 623, 37 
Wyo. 372. 

16 C.J. p 447 notes 18, 22. 

14. Ill.—People v. Pueschell, 169 N. 
E. 12, 337 Ill. 84—Gillespie v. Peo¬ 
ple, 52 N.E. 250, 176 Ill. 238—Grady 
v. People, 16 N.E. 654, 125 Ill, 122 
—Ochs v. People, 16 N.E. 662, 124 
Ill. 399. 

Watson v. People, 27 Ill.App. 493. 

So as to special term which com¬ 
menced before commitment. 

Ill.—People v. Pueschell, 169 N.E. 12, 
337 Ill. 84. 

15. Ill.—Skakel v. People, 111 Ill. 
App. 509. 

16 C.J. p 447 note 18 [a] (3). 
Presumption 

Where only one and a half busi¬ 
ness days intervened between date 
indictments were returned and 
amount of bail endorsed thereon in 
open court and beginning of next 
term of court, and order book en¬ 
tries showed no further proceedings 
on day indictments were returned, it 
could not be presumed, in absence 
of evidence, that defendants were ar¬ 
rested and admitted to bail before 
beginning of next term so as to enti¬ 
tle them to discharge under statute 
limiting to three terms period during 
which any person may be held by 
recognizance to answer indictment 
without trial. 

Ind.—State v. Beckwith, 57 N.E.2d 
193, 222 Ind. 618. 

15.5 S.D.—City of Sioux Falls v. 
Fanebust, 29 N.W.2d 472, 72 S.D. 
64—State v. Smith, 18 N.W.2d 246, 
70 S.D. 402. 
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Provisions of the Sixth Amendment to the Federal 
Constitution guaranteeing a speedy trial to anyone 
charged with an offense contemplate a pending 
charge and not the mere possibility of a criminal 
charge and, therefore, accused's right is not vio¬ 
lated by any delay of the government in commencing 
prosecution and securing an indictment. 15 * 50 The 
right to a speedy trial arises only after a formal com¬ 
plaint is lodged against accused in a criminal 
case. 15 * 55 In the federal courts, an accused’s right 
to have an indictment, information, or complaint 
dismissed because of delay from the time of com¬ 
mission of the offense to the commencement of 
criminal proceedings is controlled by the applicable 
statute of limitations and not by Rule 48 (b) of the 


Federal Rules of Criminal Procedure, 18 U.S.C.A., 
authorizing dismissal if there has been unnecessary 
delay in presenting the charge to the grand jury 
or in filing the information. 15 * 60 

Similarly, state constitutional or statutory pro¬ 
visions generally guaranteeing an accused a speedy 
trial have been held inapplicable to delay in return¬ 
ing an indictment. 15 * 65 According to some author¬ 
ity, however, the constitutional right of accused to 
a speedy trial includes the right to have an indict¬ 
ment or information filed against him promptly, 16 
and if this right is violated he is entitled to a dis¬ 
charge 17 There is no violation of accused’s right 
where the time elapsed before return of the indict- 


15.50 U.S.—Parker v. TJ. S., C.A. 
Tenn., 262 F.2d 680, certiorari de¬ 
nied 78 S.Ct. 1003, 356 U.S. 964, 2 
L.Ed.2d 1071. 

15.55 TJ.S.—Hoopengarner v. U. S., 
C.A.Mich., 270 F.2d 466. 

Status as “accused” 

Under state and federal constitu¬ 
tional provisions granting an “ac¬ 
cused” right to a speedy trial, one 
does not become an “accused” until 
filing of a complaint or other charge. 
Cal.—People v. Jordan, 290 P.2d 484, 
46 C.2d 697. 

Cal.—Rupley v. Johnson, 261 P.2d 
318, 120 C.A.2d 648—People v. 

Aguirre, App., 5 Cal.Rptr. 477. 

Necessity of pending prosecution 

Right to dismissal of prosecution 
of a person held to answer, if an 
indictment is not promptly found, is 
guaranteed only to defendants 
against whom criminal prosecutions 
are pending, and are not intended to 
restrict right of state to commence 
criminal prosecutions within time 
limited by law. 

N.Y.—:People v. Wilson, 200 N.Y.S.2d 
792, 10 A.D.2d 297. 

Military detention 

Fact that defendant, who was 
charged with treason, was under mili¬ 
tary detention in Japan for about a 
year before treason prosecution was 
instituted, had no bearing whatever 
on Question of speedy trial, since 
the right to a speedy trial arises 
only after a formal complaint is 
lodged against the defendant in a 
criminal case. 

TJ.S.—Iva Ikuko Toguri D’Aquino v. 
U. S., C.A.Cal., 192 F.2d 338, certio¬ 
rari denied 72 S.Ct. 772, 343 U.S. 
936, 96 L.Ed, 1343, rehearing de¬ 
nied 72 S.Ct. 1063, 343 U.S. 958, 
96 L.Ed. 1358, rehearing denied 73 
S.Ct. 786, 345 U.S. 931, 97 L.Ed. 
1361, and rehearing denied, C.A., 
203 F.2d 390. 

15.60 U.S.—Hoopengarner v. U. S., 
C.A.Mich., 270 F.2d 465. 
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15.65 Cal.—People v. Aguirre, App., 
5 Cal.Rptr. 477. 

Md.—Reddick v. State, 148 A.2d 384, 
219 Md. 96, certiorari denied, Red¬ 
dick v. State of Maryland, 79 S.Ct. 
1448, 360 U.S. 930, 3 L.Ed.2d 1644. 
“Party accused” 

Accused was not a “party accused” 
within meaning of section of Con¬ 
stitution guaranteeing “party ac¬ 
cused” a speedy trial until indictment 
of grand jury was returned. 

Cal.—People v. Ragsdale, App., 2 Cal. 
Rptr. 640. 

Detainer filed with warden 

Constitutional guaranty of speedy 
public trial has application only 
where charge has been filed, and did 
not require that prisoner be prompt¬ 
ly charged with offense after de¬ 
tainer was filed with warden of peni¬ 
tentiary. 

Ohio.—State ex rel. Faehr v. Scholer, 
166 NT.E.2d 230, 106 Ohio App. 399. 

16. Kan.—Ex parte Trull, 298 P. 775, 
133 Kan. 166. 

Pa.—Commonwealth v. Gawkowski, 
Quar.Sess., 31 Del.Co. 10. 

Accused serving sentence 

Delaying indictment and trial on 
one offense after another until time 
is served on each consecutively with 
detainers being placed against the 
prisoner is a denial of a speedy trial. 
Ohio.—State v. Milner, Com.Pl., 149 
N.E.2d 189. 

Prior court-martial proceedings 
Where government official made de¬ 
liberate choice to prosecute defend¬ 
ants for murder by general court- 
martial instead of by civil authority, 
although they had at least some 
doubt as to whether Articles of War 
provided for court-martial jurisdic¬ 
tion of offense and convictions were 
obtained but were vacated pursuant 
to habeas corpus ordered by United 
States Supreme Court on ground that 
court-martial had no jurisdiction of 
offense, subsequent Indictment 
against such defendants, for same 
offense, filed In United States district 
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court more than ten years after date 
of commission of offense constituted 
denial of speedy trial in violation 
of defendants’ rights under United 
States Constitution. 

U.S.—U. S. v. Barnes, D.C.Cal., 175 

F.Supp. 60. 

17. Kan.—Ex parte Trull, 298 P. 775, 

133 Kan. 166. 

Reindictmexit on same charge ten 
years after dismissal 

(1) Where an indictment was dis¬ 

missed by the prosecution although 
accused demanded a trial, and ac¬ 
cused was reindicted on the same 
charge ten years later, accused is en¬ 
titled to his discharge. “The period 
in which a speedy trial may be had 
begins to elapse from the time the 
accused evinces a readiness to go 
to trial. . . . We therefore hold 

that the time which has elapsed 
since the accused demanded a trial 
upon the charge with which he now 
stands indicted is so unreasonable as 
to constitute a bar to further prose¬ 
cution thereon.” 

Minn.—State v. Art z, 191 N.W. 605, 

606, 164 Minn. 290. 

(2) Time which elapsed under pri¬ 
or indictments does not entitle ac¬ 
cused to discharge, see supra $ 468. 

Discretion of court 

Where accused was bound over by 
county judge to appear at next en¬ 
suing term of circuit court to answer 
a charge of practicing medicine with¬ 
out a license, and on last day of 
term accused filed a motion to re¬ 
quire filing of an Information and 
to accord accused a trial thereon or 
discharge him, It was within circuit 
court's discretion either to require 
state attorney to file an information 
against accused or to suffer accused’s 
discharge from custody, or, on fail¬ 
ure of attorney to file information, 
to require accused to give bond for 
his appearance at the next ensuing 
term of court. 

Fla.—State ex rel. Curley v. Mc- 
I Geachy, 6 So.2d 823, 149 Fla. 633. 
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ment is not unreasonable under the circumstanc¬ 
es.^ 

Under statutes, said to have been enacted to make 
the guaranty of a speedy trial more effective, 18 the 
court is required to discharge accused or dismiss 
the proceeding if an indictment or information is 
not filed within a stated time or number of terms 


after his arrest or commitment; 1 ® but such dis¬ 
missal may be effected only by proper order of court 
on motion of accused 19 *^ on a showing of noncom¬ 
pliance with the terms of the statute. 19 * 10 Any 
doubt as to the construction of such a statute should 
be determined in favor of a speedy trial. 20 How¬ 
ever, where the statute merely directs the prosecut- 


17.5 U.S.—'U. S. v. Fouts, D.C.Ohio, 
166 F.Supp. 38, affirmed, C.A., 
Fouts v. U. S., 258 F.2d 402, certio¬ 
rari denied 70 S.Ct. 118, 368 U.S. 
884, 3 L.Ed.2d 113. 

Tex.—Elliott v. State, Cr., 324 S.W. 
2d 218. 

IS. N.D.—Ex parte Morgan, 224 N. 

W. 209, 67 N.D. 763. 

Okl.—State ex rel. Pitchford v. Dis¬ 
trict Court of 24th Judicial Dist., 
Cr., 323 P.2d 993—Parkinson v. 
State, 78 P.2d 321, 64 Okl.Cr. 169- 
Day v. State, 296 P. 987, 60 Okl.Cr. 
180. 

19. Nev.—Ex parte Job, 30 P. 699, 
17 Nev. 184—State v. Lambert, 9 
Nev. 321. 

N.D.—Ex parte Morgan, 224 N.W. 
209, 67 N.D. 763. 

Ohio.—State v. Lott, 5 Ohio S. & C. 

P. 600, 5 Ohio N.P. 469. 

Okl.—State ex rel. Pitchford v. Dis¬ 
trict Court of 24th Judicial Dist., 
Cr., 323 P.2d 993—Parkinson v. 
State, Cr., 78 P.2d 321, 64 Okl.Cr. 
169—Benefield v. State, 11 P.2d 767, 
63 Okl.Cr. 321—Day v. State, 296 
P. 987, 60 Okl.Cr. 180—Ex parte 
Menner, 250 P. 641, 35 Okl.Cr. 
252. 

16 C.J. p 447 note 23—31 C.J. p 580 
notes 42, 43. 

Analogy to English Habeas Corpus 
Act 

(1) By analogy to the English Ha¬ 
beas Corpus Act, it is the practice, 
even though there is no statute on 
the point, to discharge the prisoner 
if an indictment is not returned at 
the first term after he is held. 

Miss.—Ex parte Caples, 58 Miss. 358. 

(2) Rule applies only if the charge 
was fully investigated by the grand 
jury. 

Miss.—Ex parte Jefferson, 62 Miss. 
223. 

Discharge of grand jury without In¬ 
dictment 

(1) Statute providing that a per¬ 
son detained in custody shall be dis¬ 
missed, if indictment or information 
may not be presented against him 
at the next term of court after com¬ 
mitment relates to dismissal of a 
prosecution in event a grand jury 
has met and been discharged with¬ 
out indicting. 

Tex.—Ex parte Lerma, Cr., 317 S.W. 
2d 751. 

(2) However, even though grand 
jury was convened and discharged 


after his commitment, accused is not 
entitled to his discharge if the terms 
specified by the statute have not 
elapsed. 

Alaska.—U. S. v. Strom, 8 Alaska 
115. 

Failure to Inaiot as affecting right to 
bail 

(1) Under the governing statutes, 
accused is entitled to bail if not in¬ 
dicted at the term at which he was 
committed, and is entitled to a dis¬ 
charge if not indicted at the next 
term. 

Del.—In re Killcourse, 104 A. 8 37, 7 
Boyce 151. 

(2) Right to bail as affected by 
status and progress of the case see 
Bail § 36 b. 

Proceeding by information included 
Statute authorizing discharge of 
any person held in jail charged with 
indictable offense, if not indicted at 
term at which he is held to answer, 
held applicable to prosecution by in¬ 
formation. 

Neb.—Shaffer v. State, 242 N.W. 364, 
123 Neb. 121—Nichols v. State, 191 
N.W. 333, 109 Neb. 335. 

Statute as to time of trial 

(1) Under a statute providing for 
the release of accused if he is not 
tried within two terms after the in¬ 
dictment, he is, by analogy, entitled 
to be released if an indictment is not 
returned against him within two 
terms after his commitment. 

Colo.—Cummins v. People, 34 P. 734, 
4 Colo.App. 71. 

(2) Where, however, a criminal 
complaint was filed in a justice court 
as basis for a preliminary examina¬ 
tion, and accused was taken into cus¬ 
tody under a warrant but no pre¬ 
liminary examination was had and 
accused was never bound over to 
district court, he was not entitled 
to dismissal of an information sub¬ 
sequently filed in district court 
charging the same offense on ground 
that he was not accorded a "speedy 
trial” because more than three terms 
had elapsed after he was taken into 
custody on warrant before informa¬ 
tion was filed. 

Colo.—Ex parte Snyder, 129 P.2d 672, 
110 Colo. 35. 

“Term of court at which he Is held 
to answer” 

(1) An accused is not entitled to a 
discharge on the statutory ground | 
that he was not indicted at the term I 
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at which he was held to answer, 
where the record shows that the felo¬ 
ny was committed after the jury call¬ 
ed to serve had been discharged, and 
that by order of the examining mag¬ 
istrate he was held to answer at the 
next regular term, since the next 
term and not the term at which he 
was arraigned was the “term of court 
at which he is held to answer.” 
Neb.—!Nichols v. State, 191 N.W. 333, 
109 Neb. 335. 

(2) Under statute providing that 
when a person has been “held to 
answer” for a crime, if an indictment 
is not found against him at next term 
of court at which he is held to an¬ 
swer, court may on application of 
accused order prosecution to be dis¬ 
missed unless good cause to con¬ 
trary is shown, the quoted phrase 
refers to situations where magistrate 
holds accused either for court of spe¬ 
cial sessions or for action of grand 
jury, and accused, against whom a 
felony charge had been pending in 
Brooklyn felony court since Decem¬ 
ber 9, 1966, during which time he was 
serving sentence in prison, was not 
deprived of his right to a speedy 
trial. 

N.T.—People v. Gearns, 180 N.Y.S.2d 
875, 14 Misc.2d 1010. 

Statute held inapplicable 
Statute authorizing discharge for 
failure to return indictment at next 
term after confinement in jail was in¬ 
applicable where court had not or¬ 
dered release of party although he 
was entitled to such an order if it 
had been presented prior to time of 
filing of second complaint under 
which party was taken into custody. 
Tex.—Ex parte Johnson, 154 S.W.2d 
854, 142 Tex.Cr. 483. 

19.5 Cal.—People v. Ganger, 217 P. 
2d 41, 97 C.A.2d 11. 

19.10 Okl.—Ex parte Thornton, 262 
P.2d 176, 97 Okl.Cr. 266. 

Filing of information held timely 
Cal.—People v. Collins, 255 P.2d 50, 
117 C.A.2d 175, certiorari denied 
and appeal dismissed Collins v. 
People of State of California, 74 
S.Ct. 33, 346 U.S. 803, 98 L.Ed 334, 
rehearing denied 74 S.Ct. 117, 346 
U.S. 880, 98 L.Ed. 387, rehearing de¬ 
nied 74 S.Ct. 216, 346 U.S. 904, 98 
L.Ed. 403. 

20. S.D.—Colvin v. Callahan, 191 N. 
W. 948, 46 S.D. 221. 
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ing* attorney to file an information within a stated 
period and does not in express terms provide for a 
discharge, accused is not entitled to a discharge be¬ 
cause of the prosecutor's neglect of his duty. 21 

Statutes providing for a discharge if indictment 
or information is not found in the specified time 
have been construed as applying only to persons 
continuously incarcerated for the statutory period. 22 

In the absence of an applicable statute, it is held 
that a person may be indicted at a term later than 
the one .following his arrest and commitment or 
binding over, 22 - 6 and that he is not entitled to a 
discharge because he has not been indicted at the 
first term. 22 - 10 

A demand that an indictment or information be 
lodged against him need not be made by accused, 23 
unless it is otherwise provided by the statute. 23 - 6 

Computation of terms. Under statutes providing 
for a discharge if an indictment or information is 
not filed within a certain number of terms, the 
mere fact that the law provides that a term may be 
held at a given time does not necessarily constitute 
that a regular term of said court. 24 Furthermore 
a regular term of court means a court which is 
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equipped with a jury for the trial of cases, and not 
a mere statutory term without a jury. 26 To en¬ 
title accused to his discharge it must appear that a 
term was actually held at which he might have been 
indicted, and that the state is in default. 26 Under 
a statute providing that accused shall be discharged 
if not indicted within a stated number of terms, 
the term at which he is held to answer is not to be 
counted. 27 

Time and manner of objecting to the delay . 
Accused cannot urge the failure to indict within 
the statutory time by a motion in arrest of the judg¬ 
ment of conviction since the fact that an information 
or indictment is not filed within the statutory time 
does not deprive the court of jurisdiction to try 
the indictment when it is returned. 28 The objection 
to the delay in filing an information is waived if 
first made when the case is ready for trial, 29 or 
after demurrer or plea to the information, 30 or, it 
has been held, if first made after an information 
is filed or an indictment found. 31 

Under Federal Rules of Criminal Procedure, Rule 
48 (b), 18 U.S.C.A. providing for dismissal of the 
indictment, information, or complaint if there is 
unnecessary delay in presenting the charge to a 


21. Cal.—People v. Mitsunaga, 266 
P. 1020, 91 C.A. 298. 

Utah.—State v. Rutledge, 227 P. 479, 
63 Utah 546. 

22. Pa.—Commonwealth v. Halder- 
man, 149 A. 476, 299 Pa. 198. 

Corpus Juris Secundum cited In 
Commonwealth v. Hauze, 4 Pa.Dist. 
& Co.2d 61, 64, 45 Luz.Leg.Reg. 
113. 

One admitted to hail who becomes 
a fugitive is not, after his return or 
apprehension, entitled to be dis¬ 
charged because no information was 
filed against him at the term at 
which he was recognized to appear 
regardless of whether or not the 
statute applies to persons admitted 
to hail. 

Neh.—-Ex parte Trester, 73 N.W. 545, 
53 Neb. 148. 

22.5 U.S.—U. S. v. Bates, 24 F.Cas. 
No.14,544. 

22.10 U.S.—U. S. v. Bates, supra. 

23. Okl.—Parkinson v. State, 78 P. 
2d 321, 64 Okl.Cr. 169—Day v. 
State, 296 P. 987, 50 Okl.Cr. 180. 

23.5 Notice to district attorney and 
to court 

Accused against whom a felony 
charge had been pending in Brook¬ 
lyn felony court since December 9, 
1956, would not be heard to complain 
that he had been deprived of his 
right to a speedy hearing and trial 
when he had not availed himself of 
benefits of statute providing that 


when a person has entered on a term 
of imprisonment in a penal or cor¬ 
rectional institution and there is 
pending a complaint against him he 
shall be brought to trial within 180 
days after he shall have caused to 
be delivered to district attorney of 
county In yhich information Is pend¬ 
ing and the appropriate court, writ¬ 
ten notice of place of his imprison¬ 
ment and his request for a final dis¬ 
position of the complaint. 

N.Y.—People v. Gearns, 180 N.Y.S.2d 
875, 14 Misc.2d 1010. 

24. N.D.—State v. Fleming, 126 N. 
W. 565, 20 N.D. 105. 

25. N.D.—State v. Fleming, supra— 
State v. Foster, 105 N.W. 938, 14 
N.D. 561. 

26. Miss.—Byrd v. State, 2 Miss. 
163. 

N.D.—State v. Fleming, 126 N.W. 
565, 20 N.D. 105. 

Grand Jury term 

Words “term of the court" mean 
a grand Jury term at which an in¬ 
dictment can be found. 

Va.—Jones v. Commonwealth, 19 
Gratt. 478, 60 Va. 478. 

27. Idaho.—Schrom v. Cramer, 275 
P.2d 979, 76 Idaho 1. 

Va.—Glover v. Commonwealth, 10 S. 

E. 420, 86 Va. 382. 

31 C.J. p 580 note 42 [a]. 

Where statute requires Indictment 
“at the next term of court at which 
he is held to answer," indictment 
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must be presented at the next term 
if accused Is bound over during the 
interim between terms, but must be 
presented at the same term if bound 
over during the pendency of a term. 
S.D.—Colvin v. Callahan, 191 N.W. 
948, 46 S.D. 221. 

28. Mo.—State v. Wigger, 93 S.W. 
390, 196 Mo. 90. 

16 C.J. p 447 note 26. 

29. Okl.—Menner v. State, 277 P. 
670, 43 Okl.Cr. 155. 

30. Wash.—State v. Seright, 93 P. 
521, 40 Wash. 307. 

31 C.J. p 881 note 33. 

31. Tex.—Payne v. State, 4 S.W.2d 
53, 109 Tex.Cr. 287. 

Wash.—State v. Lorenzy, 109 P. 
1064, 59 Wash. 308, Ann.Cas.l912B, 
153. 

31 C.J. p 637 note 80. 

Purging of injustice 

Statute providing that when per¬ 
son has been held to answer for a 
crime, if indictment is not found 
against him, at next term of court at 
which he is held to answer, court 
may on application of accused order 
prosecution to be dismissed, unless 
good cause to contrary is shoyrn, 
was no longer available to accused 
after finding of indictment, since al¬ 
leged injustice, which statute is de¬ 
signed to remedy, was purged by 
finding; of indictment. 

N.Y.—People v. Pearsall, 165 N.YS. 
2d 932, 6 Misc.2d 40. 
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grand jury or in filing an information against an 
accused who has been held to answer to the district 
court, accused is not entitled to have an indictment 
dismissed for delay unless he demanded a speedy 
trial by moving to dismiss the complaint prior to 
filing of the indictment 31 - 6 

Good cause for delay . Accused is not entitled 
to his discharge if there is good cause for the delay 
in filing an indictment or information. 32 The de¬ 
termination of good cause is a matter of judicial 
discretion, to be determined by the particular cir¬ 
cumstances of each case. 33 The burden is on the 
state to show good cause. 34 

Successive and additional indictments and in¬ 
formations . Where a demurrer to the indictment 
is sustained and the matter is resubmitted to the 
grand jury, accused is not entitled to his discharge 
on the ground that a proper indictment was not 
returned against him within the statutory period 
after his arraignment or commitment. 36 Similarly, 
where the information filed within the statutory time 
is defective, accused is not entitled to a discharge 


from a subsequent information for the same offense 
filed after the statutory time. 36 Where an indict¬ 
ment has been returned within the statutory time, 
such statutes do not bar the prosecution of accused 
on another indictment for the same offense re¬ 
turned after the expiration of the statutory pe¬ 
riod; 37 nor do they require that accused be tried 
on the indictment found within the statutory period 
and forbid a trial on an indictment for another 
offense found after the statutory period 38 

§ 475. - Record 

It may be required by statute that proper record en¬ 
tries as to demand for trial be shown to entitle the 
accused to discharge for delay In trial. Ordinarily, to 
establish a discharge, an order to that effect must appear 
of record. 

Where so required by statute, proper record en¬ 
tries as to demand for trial must be shown in order 
to entitle accused to discharge for delay in trial. 38 - 50 

To establish a discharge it has been held that 
an order to that effect must appear of record; 39 but 
it has been held that the discharge results from 


31.5 U.S.—TJ. S. v. Fassoulis, D.C.N. 
Y., 179 F.Supp. 645. 

32. Iowa.—Greiman v. District 
Court of Hancock County, 86 N.W. 
2d 819, 249 Iowa 333— Keegan v. 
District Court in and for Buchan¬ 
an County, 24 N.W.2d 791, 237 Io¬ 
wa 1186. 

N.D.—Ex parte Morgan, 224 N.W. 
209, 57 N.D. 763. 

Okl.—Daniels v. State, 98 F.2d 68, 68 
Okl.Cr. 324—Benefield v. State, 11 
P.2d 767, 53 Okl.Cr. 321—Day v. 
State, 296 F. 987, 50 Okl.Cr. 180. 

16 C.J. p 447 note 25—31 C.J. p 580 
note 44, p 637 notes 74, 75. 

33. Cal.—Ex parte Bull, 42 C. 196. 
Iowa.—Greiman v. District Court of 

Hancock County, 86 N.W.2d 819, 
249 Iowa 333. 

Matters held to he good cause 

(1) Orders of court continuing 
charge, after stating good cause had 
been shown, held sufficient to sup¬ 
ply "good cause" were required by 
statute, and were not subject to col¬ 
lateral attack. 

Or.—State v. Swain, 31 F.2d 745, 147 
Or. 207, 93 A.L.R. 921, rehearing 
denied 32 P.2d 773, 147 Or. 207, 93 
A.L.R. 930. 

(2) Other matters see 16 C.J. p 
446 note 96—31 C.J. p 580 notes 42 
tb], 44 [a] (2), p 637 note 76 [a]. 

Matters held not good cause 

(1) That there were not sufficient 
cases accumulated to justify the 
calling of a grand jury. 

Okl.—Parkinson v. State, 78 P.2d 
321, 64 Okl.Cr. 169. 


(2) Other matters see 16 C.J. p 
446 note 99, p 448 note 36 [a], [b]— 
31 C.J. p 580 note 44 [a] (1), P 637 
note 76 [a]. 

34. Cal.—People v. Wickham, 48 P. 
123, 113 C. 283. 

Okl.—State v. Dickson, Cr., 332 F.2d 
1109—Benefield v. State, 11 P.2d 
767, 53 Okl.Cr. 321. 

31 C.J. p 637 note 76. 

35. Cal.—People v. Quljada, 97 P. 
689, 154 C. 243—People v. Lee 
Look, 76 P. 1028, 143 C. 216, ap¬ 
peal dismissed 25 S.Ct. 786, 195 U. 
S. 623, 49 L.Ed. 349. 

Nev.—Ex parte Job, 30 P. 699, 17 
Nev. 184. 

16 C.J. p 447 note 27 [a]. 

36. Cal.—Ex parte Newell, 206 P. 
61, 188 C. 508. 

Amended information 

Under the statute requiring dis¬ 
missal of prosecution when a person 
has been held to answer for a public 
offense, and an information is not 
filed within fifteen days thereafter, 
defendants were not entitled to dis¬ 
missal because more than fifteen 
days intervened between preliminary 
hearing and the filing of the amend¬ 
ed information where the original 
information was filed within the fif¬ 
teen-day period. 

Cal.—People v. Cryder, 202 P.2d 765, 
90 C.A.2a 194. 

37. D.C.—U. S. v. Hayman, 24 App. 
D.C. 158. 

15 C.J. p 447 note 27. 

38. Ya. — Waller v. Commonwealth, 
5 S.E. 364, 84 Ya. 492. 

68 


38.50 Ga.— Bryning v. State, 70 S.E. 
2d 779, 86 Ga.App. 35. 

Neglect or court clerk 

(1) Although statute provides 
that demand of accused for trial 
shall be placed on minutes of court, 
accused should not be penalized for 
clerk’s failure to file the order. 

Ga.—Harris v. State, 65 S.E.2d 267, 
84 Ga.App. 1. 

(2) Where demand for trial of 
criminal cause not affecting ac¬ 
cused's life, together with order re¬ 
citing demand to be true and direct¬ 
ing It to be spread on minutes, was 
filed in office of clerk of superior 
court of Coffee County prior to ad¬ 
journment of term of court, failure 
of clerk of court to enter demand 
on minutes of court until expira¬ 
tion of term could not operate to de¬ 
stroy fact that proper demand had 
been made. 

Ga.—Bryning v. State, 70 S.E.Sd 779, 
86 Ga.App. 35. 

39. Ky.—Raney v. Commonwealth, 
10 Ky.Op. 930. 

Premature order of discharge not 
subject to collateral attack 
While a judgment discharging ac¬ 
cused for failure of the state to try 
him before three terms of the court 
in which the cause Is pending have 
elapsed, not stating that accused 
was not brought to trial without his 
fault, is irregular, it is not void nor 
subject to collateral attack. 

Mo.—State v. Wear, 46 S.W. 1099, 
145 Mo. 162. 

16 C.J. p 448 note 38 [a]. 
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the operation of the law on the facts and is effective 
whether or not an order is ever entered. 40 

The requisites of the record on appeal as to the 
time of trial are treated infra § 1722. 

§ 476. -Effect of Discharge 

Discharge of an accused for undue delay In bringing 
him to trial ordinarily does not constitute a vindication or 
acquittal, or substitute for payment of a penalty for the 
crime; and an order dismissing an Indictment for want 
of prosecution is not a final Judgment. 

Discharge of an accused pursuant to a statute 
requiring timely prosecution does not constitute a 
vindication or acquittal, or substitute for payment of 
a penalty appropriate to the crime, but it is in the 
nature of an avoidance of j‘eopardy for the charge 
because of failure of the state to prosecute accused 
speedily and without delay. 40 - 60 Under some stat¬ 
utes providing that if accused is not tried within 
a specified number of terms he is to be discharged 
from prison, discharge of the prisoner pursuant to 
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the statute does not work a dismissal of the indict¬ 
ment. 40 - 66 However, if an accused is committed for 
trial, and because of inaction of the prosecution, 
is discharged, the law cannot be circumvented by 
re-arrest and re-commitment. 40 - 60 

The effect of a discharge or a dismissal of the 
proceeding for delay in trying accused or for delay 
in filing an indictment or information against him, 
with respect to the rule concerning double jeopardy, 
is treated supra § 264. 

An order dismissing an indictment for want of 
prosecution is not a final judgment. 40 - 65 

§ 477. -Waiver of Right to Discharge 

The accused may waive his right to a speedy trial 
and to discharge for delay In trial. 

As a general rule, the right to a speedy trial as 
guaranteed in constitutional or statutory provi¬ 
sions, 41 or as implemented in statutes requiring a 


40. Ga.—Flag's v. State, 74 S.E. 562, 
XI Ga.App. 37. 

16 C.J. p 448 note 42. 

Formal entry of discharg’d can he 
made at any time, nuno pro tunc, 
and should be made whenever jus¬ 
tice requires it. 

Ga.—Collins v. Smith, 67 S.E. 847, 7 
Ga.App. 653. 

40.50 Ind.—State ex rel. Hasch v. 
Johnson Circuit Court of Johnson 
County, 127 N.E.2d 600, 234 Ind. 
429—State v. Gardner, 122 N.E.2d 
77, 233 Ind. 557. 

40.55 Del.—Latson v. State, 146 A. 
2d 597, 1 Storey 377—Garner v. 
State, 145 A.2d 68, 1 Storey 301. 
40.60 Del.—Latson v. State, 146 A. 
2d 597, 1 Storey 377. 

40.65 U.S.—Ex parte Altman, D.C. 
Cal., 34 F.Supp. 106. 

41. U.S.—Touts v. U. S., C.A.Ohio, 
253 F.2d 215—Chinn v. U. S., C.A. 
W.Va., 228 F.2d 151—Campodonico 
v. U. S., C.A.Cal., 222 F.2d 310, cer¬ 
tiorari denied 76 S.Ct. 65, 350 U.S. 
831, 100 L.Ed. 742—Morland v. U. 
S., C.A.Kan„ 193 F.2d 297—Devine 
v. U. S. P C.A.Mo., 182 F.2d 556, cer¬ 
tiorari denied 71 S.Ct. 352, 340 U. 
S. 921, 95 L.Ed. 665—Shepherd v. 
U. S., C.C.A.Neb., 163 F.2d 974— 
Danziger v. U. S. f C.C.A.Cal., 161 
F.2d 299, certiorari denied 68 S.Ct. 
81, 332 U.S. 769, 92 L.Ed. 354— 
Collins v. U. S., C.C.A.Cal., 157 F. 
2d 409. 

U. S. v. Touts, D.C.Ohio, 166 F. 
Supp. 38, affirmed, C.A., Fouts v. U. 
S. f 258 F.2d 402, certiorari denied 79 
S.Ct. 118, 358 U.S. 884, 3 L.Ed.2d 113 
—U. S. v. Monarch Radio & Televi¬ 
sion Corp., D.C.N.Y., 162 F.Supp. 
910. j 


U. S. v. Patrisso, D.C.N.Y., 21 F. 

R. D. 363—U. S. v. Stein, D.C.N.Y., 
18 F.R.D. 17—Petition of Provoo, 
D.C.Md., 17 F.R.D. 183, affirmed 76 

S. Ct. 101, 350 U.S. 857, 100 L.Ed. 
761. 

Ariz.—Serrano v. State, 11 P.2d 358, 
40 Ariz. 205—Hernandez v. State, 
11 P.2d 356, 40 Ariz. 200. 

Fla.—State v. Dowling, 107 So. 267, 
91 Fla. 236. 

Cal.—People v. Weiss, 327 P.2d 527, 
50 C.2d 535—People v. Tahtinen, 
323 P.2d 442, 50 C.2d 127, certiorari 
denied Tahtinen v. People of State 
of California, 79 S.Ct. 85, 358 U.S. 
853, 3 L.Ed.2d 88. 

People v. Davis, App., 1 Cal. 
Rptr. 103—People v. Contrerai, 341 
P.2d 849, 172 CA.2d 369—Gregory 
v. Justice Court South Sacramen¬ 
to Judicial Dist., 336 P.2d 684, 168 
C.A.2d 719—People v. Johnson, 330 
P.2d 894, 164 CA.2d 470—People v. 
Baker, 330 P.2d 240, 164 CA.2d 99, 
certiorari denied Baker v. People 
of State of California, 79 S.Ct. 745, 
359 U.S. 956, 3 L.Ed.2d 763, certio¬ 
rari denied Baker v. California, 80 
S.Ct. 112, 361 U.S. 851, 4 L.Ed.2d 
90—People v. Martinez, 302 P.2d 
643, 145 C.A.2d 361—People v. 
Hocking, 296 F.2d 59, 140 CA..2d 
778—People v. Echols, 271 P.2d 
595, 125 C.A.2d 810—People v. 
Workman, 263 P.2d 458, 121 C.A.2d 
533—People v. Greene, 238 P.2d 
616, 108 C.A.2d 136—People v. Ten- 
edor, 237 P.2d 679, 107 C.A.2d 581 
—People v. Scott, 169 P.2d 970, 74 
C.A.2d 782. 

Conn.—State v. Holloway, 156 A.2d 
466, 147 Conn. 22. 

Del.—Kominski v. State, 141 A.2d 
138, 1 Storey 163, certiorari denied | 
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Kominsky v. State of Delaware, 79 
S.Ct. 80, 358 U.S. 850, 3 L.Ed.2d 86. 

Idaho.—Ellenwood v. Cramer, 272 P. 
2d 702, 75 Idaho 338. 

Ill.—People v. Ross, 147 N.E.2d 309, 
13 I11.2d 11—People v. House, 141 
N.E.2d 12, 10 I11.2d 556—People v. 
Brame, 128 N.E.2d 911, 6 I11.2d 412 
—People v. Sweeney, 99 N.E.2d 
143, 409 Ill. 223—People v. Dantz, 
55 N.E.2d 78, 387 Ill. 72—People v. 
Utterback, 52 N.E.2d 775, 385 Ill. 
239—People v. Harris, 135 N.E. 75, 
302 Ill. 590. 

Ind.—Randolph v. State, 122 N.E.2d 
860, 234 Ind. 67, certiorari denied 
76 S.Ct. 145, 350 U.S. 889, 100 L. 
Ed. 783—Chelf v. State, 58 N.E.2d 
353, 223 Ind. 70—State v. Beck¬ 
with, 57 N.E.2d 193, 222 Ind. 618. 

Iowa.—McCandless v. District Court 
of Polk County, 61 N.W.2d 674, 
245 Iowa 599. 

Kan.—State v. Hess, 304 P.2d 474, 
180 Kan. 472—Ex parte Baxter, 
249 P. 610, 121 Kan. 636. 

Me.—State v. Boynton, 62 A.2d 182, 
143 Me. 313—State v. Kopelow, 138 
A. 625, 126 Me. 384—State v. Slor- 
ah, 106 A. 768, 118 Me. 203, 4 A.L. 
R. 1256. 

Mass.—Commonwealth v. Hanley, 
149 N.E.2d 608, 337 Mass. 384, 66 
A.L.R.2d 222, certiorari denied 
Hanley v. Commonwealth of Mas¬ 
sachusetts, 79 S.Ct. 79, 358 U.S. 
850, 3 L.Ed.2d 85. 

Minn.—State v. Larkin, 98 N.W.2d 
70, 256 Minn. 314—State v. Peder¬ 
son, 88 N.W.2d 13, 251 Minn. 372. 

Mont.—State v. Test, 211 P. 217, 65 
Mont. 134. 

Neb.—Svehla v. State, 96 N.W.2d 
649, 168 Neb. 553. 

N.J.—State v. Smith, 89 A.2d 404, 19 
N.J. 84. 
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discharge or dismissal if accused is not tried within tional right to a speedy trial with respect to delay 

a specified time, 42 is for accused's benefit and may after such date, or of the requirement of statute that 

be waived. So, an express waiver of the right to further delay be justified on grounds of reasonable- 

trial within the statutory time will be given ef- ness and good cause. 43 * 5 

feet. 42 - 5 Waiver must take place prior to expiration j ust what const itutes waiver of the right of 
of the statutory period. 42 * 10 Generally a waiver is speedy tr j a i j s a question of fact to be determined 

not absolute but is limited to the period for which Qn the c i rcums tances of each case, 43 * 10 and the court 

the trial was delayed by reason of his conduct or must con sider not only the actions of the state but 

with his consent. 43 So consent by accused to delay actions of accused as well. 43 * 15 A waiver of the 

of his trial to a date beyond the period prescribed by right to speedy trial is not to be lightly inferred 

statute does not amount to a waiver of his constitu- from equivocal circumstances. 43 * 20 Ordinarily, the 


State v. Hulsizer, 126 A.2d 47, 42 
N.J.Super. 224—State v. Dan- 
drldge, 117 A.2d 153, 37 N.J.Super. 
144. 

N.D.—State v. Thompson, 219 N.W. 
218, 56 N.D. 716. 

Okl.—Ex parte Merton, 205 P.2d 340, 
89 Okl.Cr. 76—Ex parte Wilkerson, 
117 P.2d 172, 73 Okl.Cr. 32, certio¬ 
rari denied Wilkerson v. Barefoot, 

. 62 S.Ct. 480, 314 U.S. 697, 86 L.Ed. 
557—Ex parte Meadows, 112 P.2d 
419, 71 Okl.Cr. 353—Murray v. 

State, 198 P. 973, 19 Okl.Cr. 322. 
Or.—State v. Ellison, 307 F.2d 1050, 
209 Or. 672. 

S.D.—State ex rel. Baker v. Jameson, 
38 N.W.2d 441, 72 S.D. 138. 

Va.—Butts v. Commonwealth, 133 S. 

E. 764, 145 Va. 800. 

16 C.J. p 448 note 50. 

42. U.S.—TJ. S. ex rel. Hanson v. 
Ragen, C.C.A.I11., 166 F.2d 608, cer- 
tiprari denied 68 S.Ct. 1501, 334 U. 
S. 849, 92 L.Ed. 1772. 

Ariz.—Hernandez v. State, 11 P.2d 
356, 40 Ariz. 200, followed in Ser¬ 
rano v. State, 11 P.2d 358, 40 Ariz. 
205. 

Cal—People v. Taylor, 338 P.2d 377, 
52 C.2d 91—People v. Tahtinen, 323 
P.2d 442, 50 C.2d 127, certiorari de¬ 
nied Tahtinen v. People of State of 
California, 79 S.Ct 85, 358 U.S. 
853, 3 L.Ed.2d 88. 

People v. Davis, App., 1 Cal. 
Rptr. 103—People v. Contrerai, 341 
P.2d 849, 172 CA.2d 369—Gregory 
' v. Justice Court, South Sacramen¬ 
to Judicial Dist., 336 P.2d 584, 168 
• C.A.2d 719—People v. Martinez, 
302 P.2d 643, 145 C.A.2d 361—Peo- 
■ ple v. Hocking, 296 P.2d 59, 140 C. 
A.2d 778—Ex parte Anderson, 285 
P.2d 690, 134 C.A.2d 552—Stewart 
’ v. Superior Court, Los Angeles 
’ County, 282 P.2d 582, 132 C.A.2d 
636—People v. Greene, 238 P.2d 
‘ 616, 108 C.A.2d 136—People v. 

“ George, 205 P.2d 464, 91 C.A.2d 
537—People v. Scott, 169 P.2d 970, 

’ 74 CA.2d 782—Ex parte Apakean, 
218 P. 767, 63 CA. 438. 

Del.—Kominski v. State, 141 A.2d 138, 
s 1 Storey 163, certiorari denied 
Kominski v. State of Delaware, 79 
S.Ct 80, 358 U.S. 850, 3 L.Ed.2d 86. i 


Idaho.—State v. Kleier, 206 P.2d 513, 
69 Idaho 278. 

Ill.—People v. Walker, 148 N.E.2d 
754, 13 Til.2d 232—People v. Mor¬ 
ris, 121 N.E.2d 810, 3 Ill.2d 437. 

Ind.—Randolph v, State, 122 N.E.2d 
860, 234 Ind. 57, certiorari denied 
76 S.Ct. 145, 350 U.S. 889, 100 L. 
Ed. 783. 

Iowa.—Hottle v. District Court in 
and for Clinton County, 11 N.W.2d 
30, 233 Iowa 904—Pines v. District 
Court in and for Woodbury Coun¬ 
ty, 10 N.W.2d 574, 233 Iowa 1284 
—State v. Rowley, 198 N.W. 37, 
198 Iowa 613, rehearing denied 199 
N.W. 369, 198 Iowa 613, error dis¬ 
missed Rowley v. State of Iowa, 46 
S.Ct. 27, 269 U.S. 594, 70 L.Ed. 430. 

Kan.—Ex parte Baxter, 249 P. 610, 
121 Kan. 636. 

Me.—State v. Slorah, 106 A. 768, 118 
Me. 203, 4 A.L.R. 1256. 

Mo.—State v. Hicks, 185 S.W.2d 650, 
353 Mo. 950. 

Mont.—State v. Turlok, 248 P. 169, 
76 Mont. 549. 

N.T.—People v. Piscitello, 165 N.E.2d 
849, 7 N.Y.2d 387, 198 N.Y.S.2d 273 
—People v. White, 140 N.E.2d 258, 
2 N.Y.2d 220, 159 N.Y.S.2d 168, ap¬ 
peal dismissed and certiorari de¬ 
nied White v. People of State of 
New York, 77 S.Ct. 1061, 353 U.S. 
969, 1 L.Ed.2d 1133. 

People v. Langford, 172 N.Y.S.2d 
211, 5 A.D.2d 938. 

People v. Brandfon, 157 N.Y.S.2d 
864, 4 Misc.Sd 466, reversed on oth¬ 
er grounds 163 N.Y.S.2d 1007, 4 A. 
D.2d 679. 

Okl.—Ex parte Wilkerson, 117 P.2d 
172, 73 Okl.Cr. 32, certiorari denied 
Wilkerson v. Barefoot, 62 S.Ct. 480, 
314 U.S. 697, 86 L.Ed. 557—Ex 
parte Meadows, 112 P.2d 419, 71 
Okl.Cr. 353—Murray v. State, 198 
P. 973, 19 Okl.Cr. 322. 

16 C.J. p 448 note 50. 

42.5 Cal.—Stewart v. Superior 
Court, Los Angeles County, 282 P. 
2d 582, 132 C.A.2d 536—People v. 
Martin, 275 P.2d 635, 128 C.A.2d 
361. 

42.10 Cal.—Gregory v. Justice 
Court, South Sacramento Judicial 
Dist., 336 P.2d 584, 168 C.A.2d 719. 
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43. Cal.—People v. Molinari, 67 F, 
2d 767, 23 C.A.2d, Supp., 761. 
Effect of continuance requested or 
consented to by accused see supra 
§ 471. 

Objection to further postponement 
Accused's waiver of constitutional 
right to speedy trial by twice obtain¬ 
ing continuance thereof did not con¬ 
stitute similar waiver covering fur¬ 
ther postponement of trial over ac¬ 
cused’s objection. 

Cal.—Kehlor v. Municipal Court, 254 
P.2d 897, 116 C.A.2d 845. 

43.5 Cal.—People v. Weiss, 327 P.2d 
627, 50 C.2d 535—Ex parte Lopez, 
245 P.2d 1, 39 C.2d 118. 

People v. Smith, 313 P.2d 896, 
153 C.A.2d 84—Stewart v. Superior 
Court, Los Angeles County, 282 P. 
2d 582, 132 C.A.2d 536. 

43.10 U.S.—Fouts v. U. S., C.A.Ohio, 
253 F.2d 215. 

Right held not waived 

(1) In general. 

Cal.—People v. Coahran, 231 P.2d 
592, 104 C.A.2d Supp. 861. 

(2) Accused, confined in penal in¬ 
stitution following conviction of an¬ 
other crime, who was entitled to dis¬ 
missal of indictment under statute 
because of delay in trial, had not 
waived right to move for dismissal 
because of prior service of notice for 
disposition of indictment under stat¬ 
ute with respect to disposition of un¬ 
tried indictments, informations, or 
complaints charging crimes by pris¬ 
oners confined in a penal or correc¬ 
tional institution of state. 

N.Y.—People v. Mudra, 177 N.Y.S.Sd 
224, 12 Misc.2d 438—People v. Se¬ 
gura, 177 N.Y.S.2d 218, 12 Misc.2d 
279, affirmed 185 N.Y.S.2d 754, 8 A. 
D.2d 628, affirmed 161 N.E.2d 216, 6 
N.Y.2d 936, 190 N.Y.S.2d 1004. 

43.15 Del.—Kominski v. State, 141 
A.2d 138, 1 Storey 1G3, certiorari 
denied Kominski v. State of Dela¬ 
ware, 79 S.Ct. 80, 358 U.S. 850, 
3 L.Ed.2d 86. 

43.20 N.Y.—People v. Winter, 182 N. 

Y.S.2d 254, 18 Misc.2d 205. 
Hvidenoe required 
Wrong and harm that may result 
from undue delay in prosecution of 
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right to a speedy trial is waived by conduct on the 
part of accused indicating that he is not intent 
on a speedy trial, 43 - 25 such as requesting or con¬ 
senting to a postponement or an adjournment, dis¬ 
cussed supra § 471, failure to resist postponement 
or to make some other effort to secure a speedy trial, 
supra § 469, or failure to make a motion before or 
at trial for dismissal by reason of such delay, supra 
§ 470. 

According to some authority the entry of a plea 
of guilty constitutes a waiver of the right to dis¬ 
charge for failure to try accused within the time 
prescribed by law, 43 - 30 and cures any error resulting 
from denial of his motion for a discharge; 43 - 35 but 
it has also been held that a plea of guilty made after 
improper denial of a motion to dismiss for failure 
to bring accused to trial within the time required 
does not constitute a waiver of his right to a 
speedy trial. 43 * 40 An accused who is unaware that 


he is under indictment 43 * 45 or that it is being kept 
alive for a substantial period of time 43 * 50 cannot 
be held to have waived his right to a speedy trial. 

§ 478. Time for Preparation of Defense 

a. Right to reasonable time 

b. Determination of time 

c. Trial at term at which arrested or in¬ 

dicted 

d. Time of retrial 

a. Right to Reasonable Time 

Generally, a person accused of crime and his counsel 
are entitled to a reasonable time to prepare for trial. 

Library References 
Oriminal Law <S=>577. 

While it is generally the rule that trial should be 
had as speedily as possible, 44 every person accused 
of crime 45 and the counsel retained by every such 


criminal charge are sufficiently seri¬ 
ous to require evidence from which 
waiver or acquiescence in such delay 
may reasonably be inferred, and ab¬ 
sent such evidence, acquiescence in 
loss of fundamental rights may not 
be presumed. 

N.Y.—People v. Winter, supra. 

43.25 N.Y.'—People v. Piscitello, 165 

3ST.B.2d 849, 7 N.Y.2d 387, 198 N.Y.S. 
2d 273. 

People v. Cronin, 169 N.Y.S.2d 
831, 9 Misc.2d 173. 

43.30 U.S.—Shepherd v. U. S., C.C.A. 
Neb., 163 F.2d 974. 

Cal.—People v. Hocking, 296 P.2d 
50, 140 C.A.2d 778. 

Ill.—People v. Sweeney, 99 N.E.2d 
143, 409 Ill. 223—People v. Lantz, 
55 N.E.2d 78, 387 Ill. 72. 

Okl.—Es parte Shaffer, 227 P.2d 418, 
93 Okl.Cr. 278—Ex parte McCollum, 
212 P.2d 161, 90 Okl.Cr. 153. 

Flea to lesser offense 
Where accused advisedly withdrew 
not guilty plea and with full knowl¬ 
edge of his rights and the conse¬ 
quences of his act he entered plea of 
guilty, to lesser and included offense, 
it amounted to judicial confession 
of the crime charged and waived all 
defenses other than that affidavit 
charged no offense, and hence accus¬ 
ed waived any question on the ruling 
of trial court on his motion for dis¬ 
charge under statute allowing dis¬ 
charge by reason of delay in trial. 
Ind.—Wedmore v. State, 131 N.E.2d 
465, 235 Ind. 148. 

N.Y.—People v. Bishop, 153 N.Y.S. 

2d 961, 2 Misc.2d 541. 

Withdrawal of motion 

Bight accorded accused by statute 
providing that person committed for 
criminal offense, and not admitted to 
bail, and not tried within four 
months from commitment, shall be 


set at liberty by court unless delay 
is on prisoner’s application, can be 
and is waived where question is so 
raised prior to conviction but accused 
withdraws motion for discharge and 
pleads guilty to offense charged. 
Ill.—People v. Morris, 121 N.E.2d 
810, 3 III.2d 437. 

43.35 Ill.—People v. Hankins, 163 
N.E.2d 814, 18 IU.2d 260. 
Assumption as to issues 
Right to a speedy trial is basic, but 
such right Is predicated on assump¬ 
tion that there are issues to be tried 
and the right is waived by a plea of 
guilty; and, by entering guilty pleas 
after his motions for discharge for 
failure to bring cases to trial within 
four months had been overruled, ac¬ 
cused waived right' to have convic¬ 
tions reversed for want of speedy 
trial. 

Ill.—People v. De Cola, 155 N.E.2d 
622, 15 I11.2d 527. 

43.40 N.Y.—People v. Chirieleison, 
143 N.E.2d 914, 3 N.Y.2d 170, 164 
N.Y.S.2d 726. 

Flea to lesser crime 
Accused who had no knowledge 
that twenty-one-month-old indict¬ 
ment was being kept alive and who 
unsuccessfully moved to dismiss in¬ 
dictment for delay in trial before 
pleading thereto or participating In 
subsequent proceedings raised issue 
as to his right to speedy trial in sea¬ 
sonable time and accused's subse¬ 
quent guilty plea to lesser crime than 
that charged in indictment was not a 
waiver of such right. 

N.Y.—People v. Wilson, 169 N.Y.S.2d 
285, 5 A.D.2d 690. 

43.45 U.S.—Fouts V. U. S., C.A.Ohio, 
253 F.2d 215. 

43.50 N.Y.—People v. Wilson, 169 N. 
Y.S.2d 285, 5 A.D.2d 690. 
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44. See supra § 466. 

45. U.S.—!MacKenna v. Ellis, C.A. 
Tex., 263 F.2d 35, certiorari denied 
Ellis v. MacKenna, 79 S.Ct. 1453, 
360 U.S. 935, 3 L.Ed.2d 1546. 

Application of Kaufman, D.C.N. 
J., 136 F.Supp. 626. 

Ala.—Morris v. State, 142 So. 592, 
25 Ala.App. 156. 

Ariz.—Cochrane v. State, 59 P.2d 658, 
48 Ariz. 124—Ex parte Quan, 3 P. 
2d 622, 39 Ariz. 13. 

Cal.—People v. Moore, 299 P.2d 691, 
143 C.A.2d 333. 

Fla.—Shepherd v. State, 46 So.2d 880, 
reversed on other ‘ grounds 71 S. 
Ct. 549, 341 U.S. 50, 95 L.Ed. 740, 
mandate conformed to 52 So.2d 903 
—Wood v. State, 19 So.2d 872, 165 
Fla. 256—Wadsworth v. State, 186 
So. 435, 136 Fla. 134—Lowe v. 

State, 116 So. 240, 95 Fla. 81— 
Anderson v. State, 110 So. 250, 92 
Fla. 477—Browne v. State, 102 So. 
546, 88 Fla. 457—Coker v. State, 
89 So. 222, 82 Fla. 5. 

Ga.—Walker v. State, 22 S.E.2d 462, 
194 Ga. 727. 

Hall v. State, 95 S.E. 936, 22 Ga. 
App. 112. 

Ill.—People v. Shrum, 146 N.E.2d 12, 
12 I11.2d 261—People v. Evans, 122 
N.E.2d 730, 4 I11.2d 211—People v. 
Quevreaux, 95 N.E.2d 62, 407 Ill. 
176, certiorari denied 71 S.Ct. 485, 
340 U.S. 938, 95 L.Ed. 677—People 
v. Hambleton, 78 N.E.2d 293, 399 
Ill. 388—People v. Trimble, 177 N. 
E. 696, 345 Ill. 82—People v. Stor- 
er, 161 N.E. 76, 329 Ill. 536. 

Ind.—Corpus Juris quoted. In Petro 
v. State, 184 N.E. 710, 713, 204 Ind. 
401. 

Iowa.—State v. Hathaway, 276 N.W. 
207, 224 Iowa 478. 

Ky.—Woods v. Commonwealth, 305 S. 
W.2d 935—Woosley v. Common- 
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wealth, 282 S.W.2d 625—Tarrance 
v. Commonwealth, 265 S.W.2d 40, 
certiorari denied Tarrance v. Com¬ 
monwealth of Kentucky, 75 S.Ct. 
220, 348 U.S. 899, 99 L.Ed. 706— 
Davis v. Commonwealth, 220 S.W. 
2d 844, 310 Ky. 360—Chenault v. 
Commonwealth, 138 S.W.2d 969, 282 
Ky. 453. 

Mo.—State v. Stucker, 180 S.W.2d 
719, 352 Mo. 1056. 

State v. Lambert, App., 262 S.W. 
58. 

Neb.—Darling-ton v. State, 44 N.W.2d 
468, 153 Neb. 274—Hawk v. Olson, 
16 N.W.2d 181, 145 Neb. 306, re¬ 
versed on other grounds 66 S.Ct. 
116, 326 U.S. 271, 90 L.Ed. 61— 
Stag-emeyer v. State, 273 N.W. 824, 
133 Neb. 9—Smith v. State, 241 N. 
W. 750, 123 Neb. 17—Corpus Juris 
cited In Cooper v. State, 234 N.W. 
406, 407, 120 Neb. 599. 

N.Y.—People v. Martinez, 183 N.Y. 
S.2d 588, 15 Misc.2d 821—People v. 
Martin, 119 N.Y.S.2d 214, 203 Misc. 
876. 

N.C.—State v. Graves, 112 S.E.2d 85, 
251 N.C. 550—State v. Farrell, 26 
S.E.2d 322, 223 N.C. 321. 

Okl.—Robinson v. State, 197 P.2d 517, 
87 Okl.Cr. 267—Waters v. State, 
197 P.2d 299, 87 Okl.Cr. 236—Rice 
v. State, 177 P.2d 849, 83 Okl.Cr. 
409—Morse v. State, 77 P.2d 757, 
63 Okl.Cr. 445—Prescott v. State, 
87 P.2d 830, 56 Okl.Cr. 259—Scott 
v. State, 233 P. 776, 29 Okl.Cr. 324 
—Queen v. State, 212 P. 1021, 23 
Okl.Cr. 146. 

Or.—State v. Leland, 227 F.2d 785, 
190 Or. 598, affirmed Leland v. 
State of Oregon, 72 S.Ct. 1002, 343 
U.S. 790, 96 L.Ed. 1302, rehearing 
denied 73 S.Ct. 4, 344 U.S. 848, 97 
L.Ed. 659. 

Pa.—Commonwealth v. Lockard, 188 
A. 755, 325 Pa. 56—Common¬ 

wealth v. O’Keefe, 148 A. 73, 298 
Pa. 169. 

Wyo.—State v. Kusel, 213 P. 367, 
29 Wyo. 287. 

16 C.J. p 449 notes 57, 59. 
Infringement of right as violation of- 
due process see Constitutional Law 
§ 591. 

Season for, origin, and basis of rule 

(1) Constitutional guaranty of 
right to fair and impartial trial and 
right to counsel includes right to 
reasonable time for preparation of 
defense. 

Fla.—Scott v. State, 134 So. 50, 101 
Fla. 250. 

Ky.—Raisor v. Commonwealth, 278 S. 
W.2d 635—Nelson v. Common¬ 
wealth, 175 S.W.2d 132, 295 Ky. 
641. 

(2) Right of accused to be heard 
by himself and counsel Includes coor¬ 
dinate right to sufficient time to en¬ 


able him and his counsel to prepare 
defense. 

Ill.—People v. Barnes, 89 N.E.2d 791, 
405 Ill. 30, certiorari denied 70 S. 
Ct. 792, 339 U.S. 944, 94 L.Ed. 1360. 
Ky.—Caswell v. Commonwealth, 147 
S.W.2d 1045, 285 Ky. 394—Carter 
v. Commonwealth, 81 SW.2d 883, 
258 Ky. 807. 

(3) It is even of greater import¬ 
ance for Justice to be certain and 
sure than to be speedy, and in seek¬ 
ing speedy trials courts are careful 
to avoid being rushed into hasty con¬ 
clusions by popular clamor, or public 
sentiment, but seek to give each side 
a fair hearing. 

Ky.—Fuson v. Commonwealth, 251 S. 
W. 995, 199 Ky. 804. 

(4) A failure to afford this right is 
neither consonant with a sense of 
justice nor a fair and impartial ad¬ 
ministration of the law. 

Colo.—Powers v. People, 123 P. 642, 
53 Colo. 43. 

Ind.—Corpus Juris quoted in Hergen- 
rother v. State, 18 N.E.2d 784, 788, 
215 Ind. 89. 

16 C.J. p 449 note 60. 

(5) The more speedily a case is 
brought to trial, the greater the duty 
of the courts to insure accused a 
fair opportunity to prepare for trial. 
N.C.—State v. Graves, 112 S.E.2d 85, 

251 N.C. 550. 

Seasonable time to prepare includes 

(1) Reasonable time to investi¬ 
gate. 

Fla.—Christie v. State, 114 So. 450, 94 
Fla. 469. 

(2) Reasonable opportunity to se¬ 
cure witnesses. 

Fla.—Johnson v. State, 151 So. 383, 
113 Fla. 193. 

Ky.—Nelson v. Commonwealth, 175 
S.W.2d 132, 295 Ky. 641—Mitchell 
v. Commonwealth, 7 S.W.2d 823, 
225 Ky. 83. 

Okl.—Reynolds v. State, 61 P.2d 269, 
60 Okl.Cr. 92—Hogan v. State, 275 
P. 355, 42 Okl.Cr. 188. 

(3) Aid and advice of counsel. 

Va.—Howard v. Commonwealth, 4 S. 

B.2d 757, 174 Va. 417. 

(4) Reasonable opportunity to em¬ 
ploy counsel. 

Ill.—People v. Dunham, 166 N.E. 97, 
334 Ill. 516. 

(5) Reasonable opportunity to ac¬ 
quaint his attorney with the nature 
of his defense. 

Ill.—People v. Dale, 189 N.E. 269, 355 
Ill. 330—People v. Street, 186 N.E. 
534, 353 Ill. 60—People v. Shiftman, 
182 N.E. 760, 350 Ill. 243. 

(6) Opportunity to consult with 
counsel see infra § 979. 

(7) Opportunity to interview wit¬ 
nesses see infra § 958. 
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Bight to communicate with friends 

Conviction will be set aside where 
court did not comply with statute 
providing that an accused shall not 
be put on trial until notified of his 
right to communicate with friends 
and relatives. 

N.Y.— City of New York v. Wierzi- 
bicki, 244 N.Y.S. 342, 137 Misc. 427. 
Accused’s rights, not degree or 
foulness of crime, governs the speed 
of the action. 

N.Y.—People v. Becker, 239 N.Y.S. 
61, 135 Misc. 471. 

Disparity In sentences of co-con¬ 
spirators does not show that accused 
had been denied a reasonable op¬ 
portunity to prepare for trial. 

Ky.—Piercy v. Commonwealth, 244 S. 
W. 52, 195 Ky. 725. 

Hearing on whether conditions of 
suspended sentence breached 

Judge who vacated conditions of 
suspended sentence imposed on ac¬ 
cused for violation of dispensary law 
and ordered it to become immediate¬ 
ly effective was held not to have 
erred as matter of law through re¬ 
fusing accused sufficient time to ob¬ 
tain counsel and witnesses, in viola¬ 
tion of Const.S.C. Art. 1, fi 18, and 
Const.U.S. Amend. 6, by fixing time 
within which accused was required 
to make return to rule to show cause 
so as to leave him legally only one 
day in which to prepare case. 

S.C.—State v. Stauss, 103 S.E. 769, 
114 S.C. 445. 

Claim of lack of opportunity to 
consult with counsel not supported 
by reoord where record showed that 
accused was represented by counsel 
and called only one witness to prove 
good reputation. 

Ky.—Bartholomew v. Common¬ 
wealth, 275 S.W. 809, 210 Ky. 347. 

46. Fla.—Browne v. State, 102 So. 
546, 88 Fla. 457. 

Ga.—Smith v. State, 110 S.E.2d 635, 
215 Ga. 362. 

Ill.— People v. Hambleton, 78 N.E.2d 
293, 399 Ill. 388—People v. Dale, 
189 N.E. 269, 355 Ill. 330—People 
v. Street, 186 N.E. 534, 353 Ill. 60 
—People v. Shiftman, 182 N.E. 760, 
350 Ill. 243— People v. Blumenfeld, 
161 N.E. 857, 330 Ill. 474. 

Ind.—Corpus Juris quoted in Hergen- 
rother v. State, 18 N.E.2d 784, 788 
—Corpus Juris quoted in Petro v. 
State, 184 N.E. 710, 712, 204 Ind. 
401. 

Ky.—Woosley v. Commonwealth, 282 
S.W.2d 625—Nelson v. Common¬ 
wealth, 175 S.W.2d 132, 295 Ky. 
641—Chenault v. Commonwealth, 
138 S.W.2d 969, 282 Ky. 453—Car¬ 
ter v. Commonwealth, 81 S.W.2d 
883, 258 Ky. 807—Carsons v. Com¬ 
monwealth, 47 S.W.2d 997, 243 Ky. 
1—Gillis v. Commonwealth, 261 S. 
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accusation of crime is made; and such rule applies 
in the case of counsel appointed by the court to 
defend accused. 46 - 6 However, it has been held that 
the important thing is the time allowed to accused 
to prepare his case, not the interval between the 
appointment of counsel and the trial, 47 and accused 
is not denied the right to a reasonable time to pre¬ 
pare his defense where his counsel fails to appear at 
the time of trial and new counsel is appointed with 
accused’s consent. 47 - 5 

Where accused makes a timely application for a 


reasonable time in which to prepare his defense, it is 
error for the court to fail to grant such application 
to some reasonable degree. 48 

b. Determination of Time 

Except where specified by statute f no standard length 
of time must elapse before accused Is put on trial; and 
the determination of what is a reasonable time to pre¬ 
pare rests in the discretion of the court, as does the 
allowance of additional time where a specified time is 
allowed by statute. 

Except where specified by statute, no standard 
length of time must elapse before an accused should 


W. 591, 202 Ky. 821—McDaniel v. 
Commonwealth, 205 S.W. 915, 181 
Ky. 766. 

Md.—Smith v. State, 56 A.2d 818, 189 
Md. 596. 

Neb.—Dolen v. State, 27 N.W.2d 264, 
148 Neb. 317—Smith v. State, 241 
N.W. 750, 123 Neb. 17—Corpus Ju¬ 
ris cited In Cooper v. State, 234 
N.W. 406, 407, 120 Neb. 598. 

N.C.—Corpus Juris Secundum cited In 
State v. Gibson, 60 S.E.2d 520, 523, 
229 N.C. 497—State v. Utley, 25 S. 
E.2d 195, 223 N.C. 39. 

Okl.—Phillips v. State, 185 P.2d 239, 
85 Okl.Cr. 81. 

Wash.—State v. Hartwig, 219 P.2d 
564, 36 Wash.2d 598. 

16 C.J. p 4^9 note 58. 

Right to counsel see infra $ 979. 

Bight is a substantial one 

Ariz.—Sam v. State, 265 P. 609, 33 
Ariz. 383, followed in Shew Chin v. 
State, 266 P. 621, 33 Ariz. 419 and 
Gee Long; v. State, 265 P. 622, 33 
Ariz. 420. 

Seasons for rule 

(1) Constitutional guaranty of 
right to have assistance of counsel 
when being prosecuted for crime im¬ 
ports right to counsel prepared. 
Ind.—Sweet v. State, 117 N.E.2d 745, 

233 Ind. 160—Hartsfleld v. State, 94 
N.E.2d 453, 228 Ind. 616—Bradley 
v. State, 84 N.E.2d 580, 227 Ind. 181. 
Ky.—Woods v. Commonwealth, 305 S. 
W.2d 935—Davis v. Commonwealth, 
220 S.W. 2d 844, 310 Ky. 360— 

Johnston v. Commonwealth, 124 S. 
W.2d 1035, 276 Ky. 615—Piercy v. 
Commonwealth, 244 S.W. 62, 195 
Ky. 725. 

(2) Law securing to accused the 
assistance of counsel does not intend 
a barren right, which would be the 
result if counsel were forced to trial 
on the moment without opportunity 
of studying the case. 

Mo.—State v. Jackson, 130 S.W.2d 
595, 344 Mo. 1055. 

(3) Other statements see 16 C.J. p 
449 note 58 [b]. 

Bight Includes 

(1) Reasonable time to investigate 
facts, examine law, and prepare for 
trial. 


Ky.—Nelson v. Commonwealth, 175 
S.W.2d 132, 295 Ky. 641. 

Okl.—Dumas v. State, 16 P.2d 886, 54 
Okl.Cr. 207—Goben v. State, 201 
P. 812, 20 Okl.Cr. 220. 

(2) Time to advise accused, sub¬ 
poena and interview witnesses, and 
properly prepare written instructions 
for delivery to court at time of trial. 
Cal.—People v. Simpson, 88 P.2d 175, 

31 C.A.2d 267. 

(3) Reasonable time to investigate. 
Ill.—People v. Kurant, 163 N.E. 411, 

331 Ill. 470. 

Amendment 

Amendment of substance to a com¬ 
plaint will carry a corresponding ob¬ 
ligation to allow defense adequate 
time to prepare an amended defense; 
but mere change in date, on which 
offense is alleged to have been com¬ 
mitted, will not encompass a require¬ 
ment of additional time in which to 
prepare a defense unless accused was 
actually misled or otherwise preju¬ 
diced by such change. 

Cal.—Ex parte Newbern, 350 P.2d 116, 
3 Cal.Rptr. 364. 

Where accused’s counsel with¬ 
draws from the case, the court, in 
the exercise of its sound discretion, 
if it does not continue the case for 
the term, should give accused and his 
new counsel a few days time to pre¬ 
pare properly for trial. 

Okl.—Conner v. State, 89 P.2d 991, 66 
Okl.Cr. 89. 

46.5 Ill.—People v. Kurant, 163 N.E. 
411, 331 Ill. 470. 

Ky.—Fugate v. Commonwealth, 72 S. 

W.2d 47, 254 Ky. 663. 

Mont.—State v. Blakeslee, 306 P.2d 
1103, 131 Mont. 47. 

N.C.—State v. Whitfield, 175 SJE. 93, 
206 N.C. 696, certiorari denied 
Whitfield v. State of North Caro¬ 
lina, 55 act. 114, 293 U.S. 556, 79 
L.Ed. 658. 

Okl.—Dumas v. State, 16 P.2d 886, 54 
Okl.Cr. 207. 

16 C.J. p 449 note 58 [a]. 

Requirement that appointment of 
counsel be such as to comply with 
this right see infra $ 982. j 

Z3 


Special application 

(1) Rule that counsel must be al¬ 
lowed reasonable time to prepare 
case is especially applicable where 
counsel is appointed by the court. 
Ky.—Fuson v. Commonwealth, 251 S. 

W. 995, 199 Ky. 804. 

(2) Attorneys appointed to defend 
accused are entitled to greater con¬ 
sideration with respect to time and 
opportunity for preparation for trial 
than otherwise. 

Ky.—Tarrence v. Commonwealth, 265 
S.W.2d 40, certiorari denied Tar¬ 
rence v. Commonwealth of Ken¬ 
tucky, 75 S.Ct. 220, 348 U.S. 899, 
99 L.Ed. 706—Davis v. Common¬ 
wealth, 220 S.W.2d 844, 310 Ky. 
360. 

Statute not mandatory 
Statute providing that counsel ap¬ 
pointed by court “shall have at least 
one day to prepare for trial" held not 
to be mandatory. 

Tex.—Bradley v. State, 256 S.W. 292, 
96 Tex.Cr. 81. 

47. Pa.—Commonwealth v. Lockard, 
188 A. 765, 325 Pa. 56—Common¬ 
wealth v. Meyers, 139 A. 374, 290 
Pa. 573. 

Accused not denied a reasonable 
time to prepare where he was tried 
a month after his arrest although 
counsel was not assigned to defend 
him until seven days before trial. 
Pa.—Commonwealth v. Talarico, 177 
A. 1, 317 Pa. 481. 

Change of counsel 
Accused could not successfully 
complain that his counsel was forced 
to go to trial without adequate time 
to prepare, where accused delayed 
trial by changing lawyers until he 
finally selected counsel originally ap¬ 
pointed for him by court, and coun¬ 
sel adequately conducted defense in 
what was essentially a fact case. 
U.S.—Baker v. U. S. f C.A.Cal., 265 F. 
2d 619. 

47.5 Ill.—People v. Quevreaux, 95 
N.E.2d 62, 407 Ill. 176, certiorari de¬ 
nied 71 S.Ct. 485, 340 U.S. 938, 95 L. 
Ed. 677. 

48. Fla.—Scott v. State, 134 So. 50. 
101 Fla. 250. 
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go to trial, 48 * 50 but a reasonable time must be al- must not be exercised so as to cut off the right of an 
lowed. 48 - 55 The determination of the time to pre- accused to time for reasonable preparation. 52 
pare to be allowed to accused 49 and his counsel 50 

must be left largely to the discretion of the trial particular circumstances, accused has been held 

court, to be determined from all the facts and cir- not to have been deprived of a reasonable oppor- 
cumstances of the case. 51 The court’s discretion tunity to prepare for trial, 52 - 5 where he was tried 


48.50 Neb.—Darlington v. State, 44 
N.W.2d 468, 153 Neb. 274. 

Statute held inapplicable 

Statutory provision that cause can¬ 
not be set for trial within less than 
twenty-one days prior to entry on 
trial docket does not apply to crim¬ 
inal cases. 

Ala.—Johnson v. State, 22 So.2d 102, 
32 AlaA.pp. 101, reversed on other 
grounds 22 So.2d 105, 246 Ala. 630. 
48.55 Okl.—Flynt v. State, 216 P.2d 
344, 91 Okl.Cr. 77. 

49. Ark.—Corpus Juris Secundum 
quoted in Therman v. State, 168 S. 
W.2d 833, 834, 205 Ark. 376. 

Fla.—Brown v. State, 156 So. 606, 
116 Fla. 587. 

Ill.—People v. Day, 88 N.E.2d 727, 
404 Ill. 268—People v. Storer, 161 
N.E. 76, 329 Ill. 536. 

Mo.—State v. Stucker, 180 S.W.2d 
719, 352 Mo. 1056. 

State v. Lambert, App., 262 S. 
W. 58. 

Neb.—Cooper v. State, 234 N.W. 406, 
120 Neb. 598. 

N.C.—State v. Riley, 123 S.E. 303, 
188 N.C. 72. 

Okl.—Robinson v. State, 197 P.2d 517, 
87 Okl.Cr. 267—Waters v. State, 
197 P,2d 299, 87 Okl.Cr. 236—Rice 
v. State, 177 P.2d 849, 88 Okl.Cr. 409 
—Neighbors v. State, 177 P.2d 133, 
83 Okl.Cr. 331—Prescott v. State, 
37 P.2d 830, 56 Okl.Cr. 259—Likes v. 
State, 23 P.2d 394, 54 Okl.Cr. 444— 
Lester v. State, 287 P. 758, 47 Okl. 
Cr. 156. 

16 C.J. p 449 note 62, p 482 note 99. 
Order that prosecutor indicate which 
case would be tried first 
Where accused had more than a 
month to prepare for trial, and made 
no motion for continuance or show¬ 
ing that their counsel were unpre¬ 
pared, and case against accused was 
first of three similar cases, in which 
counsel for accused appeared, to be 
tried, refusal to order district attor¬ 
ney to indicate which case would be 
first tried, was discretionary. 

U.S.—Walker v. U. S., C.C.A.Mo., 93 
F.2d 383, certiorari denied Walker 
v. U. S., 58 S.Ct. 642, 303 U.S. 644, 
82 L.Ed. 1103, rehearing denied 58 
S.Ct. 755, 303 U.S. 668, 82 L.Ed. 
1124, certiorari denied Drummond 
v. U. S., 58 S.Ct. 642, 303 U.S. 644, 
82 L.Ed. 1103, rehearing denied 58 
S.Ct. 756, 303 U.S. 668, 83 L.Ed. 
1124. 

50. Ark.—Corpus Juris Secundum 
quoted in Therman v. State, 168 
S.W.2d 833, 834, 205 Ark. 376. 


Ga.—Starr v. State, 71 S.E.2d 654, 
209 Ga. 258—Porch v. State, 63 S. 
E.2d 902, 207 Ga. 645, certiorari de¬ 
nied 71 S.Ct. 1005, 341 U.S. 954, 95 
L.Ed. 1376, rehearing denied 72 S. 
Ct. 24, 342 U.S. 842, 96 L.Ed. 636— 
Kell v. State, 4 S.E.2d 59 6, 188 Ga. 
670—Gower v. State, 143 S.E. 593, 
166 Ga. 500—Kelloy v. State, 107 
S.E. 488, 151 Ga. 551. 

Cartee v. State, 69 S.E.2d 827, 85 
Ga.App. 532—Golden v. State, 47 S. 
E.2d 513, 76 Ga.App. 851—Roth v. 
State, 27 S.E.2d 473, 70 Ga.App. 93 
—Clark v. State, 118 S.E. 596, 30 
Ga.App. 633. 

Va.—Sims v. Commonwealth, 115 S. 

E. 382, 134 Ya. 736. 

16 C.J. p 449 note 62, p 482 note 99. 
Matters considered 

(1) Circumstances to be considered 
depend on gravity of offense charged, 
character of evidence, number and 
residence of witnesses, nature of de¬ 
fense, and other salient circumstanc¬ 
es. 

Ill.—People v. Van Norman, 2 N.E. 
2d 891, 364 Ill. 28. 

(2) Whether time allowed counsel 
for accused in criminal prosecution 
for preparation for trial is sufficient 
is dependent on the nature of the 
charge, the issue presented, counsel's 
familiarity with the applicable law 
and the pertinent facts, and the avail¬ 
ability of material witnesses. 

U.S.—Ray v. U. S., C.A.Ark., 197 F.2d 

268. 

(3) In prosecution for cattle steal¬ 
ing whether or not matters of law 
involved were usual or unusual, in¬ 
tricate or involved, was not of itself 
decisive in determining propriety of 
forcing accused to trial without de¬ 
lay of two or three days. 

Ga.—Cartee v. State, 69 S.E.2d 827, 
85 Ga.App. 532. 

51. Ark.—Corpus Juris Secundum 
quoted in Therman v. State, 168 S. 
W.2d 833, 834, 205 Ark. 376. 

Fla.—Shepherd v. State, 46 So.2d 880, 
reversed on other grounds 71 S.Ct. 
549, 341 U.S. 50, 95 L.Ed. 740, man¬ 
date conformed to 52 So.2d 903. 

Ill.—People v. Storer, 162 N.E. 76, 
329 Ill. 536. 

Ky.—Shelton v. Commonwealth, 134 
S.W.2d 653, 280 Ky. 733. 

Miss.—Corpus Juris Secundum cited 
in Gilmore v. State, 82 So.2d 838, 
846, 225 Miss. 173—Corpus Juris 
Secundum cited in Robinson v. 
State, 77 So.2d 265, 268, 223 Miss. 
70, certiorari denied 76 S.Ct. 91, 
350 U.S. 851, 100 L.Ed. 757. 
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Neb.—Corpus Juris cited in Smith v. 
State, 241 N.W. 750, 123 Neb. 17- 
Cooper v. State, 234 N.W. 406, 407, 
120 Neb. 598. 

Okl.—Flynt v. State, 216 P.2d 344, 
91 Okl.Cr. 77—Robinson v. State, 
197 P.2d 517, 87 Okl.Cr. 267—Wa¬ 
ters v. State, 197 P.2d 299, 87 Okl. 
Cr. 236—Rice v. State, 177 P.2d 
849, 83 Okl.Cr. 409—Neighbors v. 
State, 177 P.2d 133, 83 Okl.Cr. 331 
—Morse v. State, 77 P.2d 757, 63 
Okl.Cr. 445—Prescott v. State, 37 
P.2d 830, 56 Okl.Cr. 259—Scott v. 
State, 233 P. 776, 29 Okl.Cr. 324. 

16 C.J. p 449 note 61, p 482 note 99. 
Capital case 

No standard length of time must 
elapse before accused in a capital 
case should go to trial, and each case, 
and facts surrounding it, provides its 
own yardstick, but there must not be 
a mere sham proceeding or idle cere¬ 
mony of going through motions of a 
trial, and court should not move so 
rapidly as to ignore or violate rights 
of accused to a fair trial. * 

U.S.—U. S. ex rel. Thompson v. 
Nierstheimer, C.C.A.I11., 166 F.2d 
87, certiorari denied 68 S.Ct. 1503, 
334 U.S. 850, 92 L.Ed. 1773. 

Neb.—Hawk v. State, 39 N.W.2d 561, 
151 Neb. 717, certiorari denied 70 
S.Ct. 612, 339 U.S. 923, 94 L.Ed. 
1346. 

Place on the docket 
After the case is regularly reached 
on the docket it has a preference 
over other cases following it unless 
for good and sufficient reason it is 
passed or adjourned, but accused 
cannot be compelled to go to trial 
until his case is properly reached 
on the docket in the due course of 
the court's proceedings, for accused 
has a right, not only to his day in 
court, but also to know when that 
day is and to prepare for it. 

Tex.—Thomas v. State, 36 Tex. 315. 

Convenience of prosecuting wit- 
ness should not govern in forcing 
accused to a speedy trial. 

Mich.—People v. Anderson, 18 N.W. 
561, 53 Mich. 60. 

52. Fla.—Ziegler v. State, 116 So. 
241, 95 Fla. 108. 

Ga.—Cartee v. State, 69 S.E,2d 827, 
85 Ga.App. 532. 

Mo.—State v. Flick, App., 179 S.W. 
768. 

Review for abuse of discretion see 
infra § 1865. 

52.5 U.S.—U. S. v. Marzec, C.A.I11., 
249 F.2d 941, certiorari denied Mar- 
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after various times fixed either by the time of the r by the time of 
commission of the crime, 53 or fixed or determined | formation, 55 or 


zee v. IT. S., 78 S.Ct. 670, 356 U.S. 
913, 2 L.Ed.2d 586. 

U. S. v. Madsen, D.C., 148 F.Supp. 
625, 16 Alaska 651. 

Ala.—Ward v. State, 18 So.2d 103, 31 
Ala.App. 415. 

Ariz.—State v. Lantz, 231 P.2d 454, 
72 Ariz. 115. 

Cal.—People v. Jones, App., 2 Cal. 
Rptr. 305—People v. Orona, 164 P. 
2d 769, 72 C.A.2d 478. 

Ind.—Franklin v. State, 126 N.E.2d 
768, 234 Ind. 418, certiorari denied 
76 S.Ct. 441, 350 U.S. 970, 100 L. 
Ed. 842. 

Md.—Cullings v. State, 106 A.2d 69, 
205 Md. 22. 

Miss.—Gallego v. State, 77 So. 2d 
321, 222 Miss. 719—Scott v. State, 
75 So.2d 466, 222 Miss. 175. 

Mo.—State v. Grove, 204 S.W.2d 757. 
Pa.—Commonwealth v. Young-, Quar. 
Sess., 41 Erie Co. 224. 

53. Miss.—Gallego v. State, 77 So. 
2d 321, 222 Miss. 719. 

16 C.J. p 450 note 68 [a]. 

Particular periods of time 

(1) Two months. 

Fla.—Jarvis v. State, 156 So. 310, 115 
Fla. 320, error denied 160 So. 366, 
188 Fla. 577—Roberts v. State, 72 
So. 649, 72 Fla. 132. 

Ill.—People v. Moore, 14 N.E.2d 494, 
368 Ill. 455. 

(2) Forty-five days. 

Fla.—Shepherd v. State, 46 So.2d 880, 
reversed on other grounds 71 S.Ct. 
549, 341 U.S. 50, 95 L.Ed. 740, man¬ 
date conformed to 52 So.2d 903. 

(3) Twenty-one days. 

Kan.—State v. McCoy, 79 P. 156, 
70 Kan. 672. 

Neb.—Hoover v. State, 66 N.W. 1117, 
48 Neb. 184. 

(4) Seventeen days. 

Wis.—Alto v. State, 253 N.W. 777, 
215 Wis. 141. 

(5) Thirteen days. 

Ala.—Powell v. State, 141 So. 201, 
224 Ala. 540, reversed on other 
grounds Powell v. State of Ala¬ 
bama, 53 S.Ct. 65, 287 U.S. 45, 77 
L.Ed. 158, 84 A.L.R. 527. 

Pa.—Commonwealth v. Schurtz, 14 
Northumb.L.J, 165, affirmed 10 A.2d 
378, 337 Pa. 405. 

(6) Eleven days. 

Iowa.—State v. Brewer, 254 N.W. 
834, 218 Iowa 1287. 

54. Ala.—Driggers v. State, 193 So. 
878, 29 Ala.App. 167. 

Miss.—Corpus Juris Secundum cited 
in Gallego v. State, 77 So.2d 321, 
329, 222 Miss. 719—Gatlin v. State, 
68 So.2d 291, 219 Miss. 167. 

Pa.—Commonwealth v. Crandall, 

Quar.Sess., 54 York Leg.Rec. 183, 
affirmed 21 A.2d 232, 145 Pa.Super. 
353, certiorari denied Crandall v. 
Commonwealth of Pennsylvania, 62 


S.Ct. 296, 314 U.S. 686, 86 L.Ed. 
549, and 62 S.Ct. 297, 314 U.S. 686, 
86 L.Ed. 549. 

Important factor 

It is the time elapsing between a 
criminal defendant's arrest and the 
date of his trial that is important 
in determining whether defendant 
had sufficient time to prepare his de¬ 
fence; and such an interval of over 
three months is ample. 

Pa.—Commonwealth v. Rubin, 42 Pa. 
Dist. & Co. 21, 33 Berks Co. 253. 

Earliest opportunity 
Fact that accused was brought be¬ 
fore court, which had jurisdiction to 
dispose of his case, at earliest op¬ 
portunity following his arrest did 
not reflect a violation of his rights. 
Ill.—People v. Wakeland, 154 N.E.2d 
245, 15 Ill.2d 265. 

Particular periods of time 

(1) Five weeks. 

La.—State v. Poe, 38 So.2d 359, 214 
La. 606. 

(2) Sis days. 

Ala.—McAdams v. State, 114 So. 39, 
216 Ala. 659. 

Tex.—Carter v. State, 234 S.W. 535, 
90 Tex.Cr. 248. 

(3) Five days. 

La.—State v. Schemp, 133 So. 367, 
172 La. 72. 

(4) Three days. 

Tex.—Holmes v. State, 42 S.W. 996, 
38 Tex.Cr. 370. 

(5) One day. 

Pa.—Commonwealth v. Donnelly, 5 
Pa.Dist. & Co. 657, affirmed 86 Pa. 
Super. 427. 

(6) Same day. 

Ill.—People v. Scigliano, 194 Ill.App. 
345. 

N.J.—Joerg v. Alberts, 29 A.2d 384, 
129 N.J.Law 287. 

55. Ky.—Gayhart v. Commonwealth, 
223 S.W.2d 586, 311 Ky. 107. 

Miss.—Corpus Juris Secundum cited 
iu Gallego v. State, 77 So.2d 321, 
329, 222 Miss. 719. 

16 C.J. p 450 note 69. 

Particular periods of time 

(1) One month. 

U.S.—'Walker v. U. S., C.C.A.MO., 93 
F.2d 383, certiorari denied Walker 
v. U. S., 58 S.Ct. 755, 303 U.S. 644, 
82 L.Ed. 1103, rehearing denied 58 
S.Ct. 755, 303 U.S. 668, 82 L.Ed. 
1124, certiorari denied Drummond 
v. U. S., 58 S.Ct, 642, 303 U.S. 644, 
82 L.Ed. 1103, rehearing denied 58 
S.Ct. 642, 303 U.S. 668, 82 L.Ed. 
1124. 

(2) Three weeks. 

Ill.—People v. Moore, 14 N.E.2d 494, 
368 Ill. 455. 

(3) Fourteen days. 

Ga.—Polite v. State, 78 Ga, 347. 
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the arrest, 54 or indictment or in- 
arraignment, 56 or plea, 57 or after 

(4) Thirteen days. 

Fla.—Jarvis v. State, 156 So. 310, 115 
Fla. 320, error denied 160 So. 366, 
118 Fla. 577. 

(5) Twelve days. 

Ala.—Milligan v. State, 94 So. 169, 
208 Ala. 223. 

(6) Eleven days. 

Ill.—People v. Deese, 83 N.E.2d 707, 
402 Ill. 200. 

(7) Nine days. 

Pa.—Commonwealth v. Lockard, 188 
A. 755, 325 Pa. 56. 

(8) Six days. 

Tex.—Greer v. State, Cr., 105 S.W. 
497. 

(9) Five days. 

Ala.—McAdams v. State, 114 So. 39, 
216 Ala. 659. 

(10) Four days. 

La.—State v. Wiggins, 175 So. 751, 
188 La. 64. 

(11) Three days. 

Fla.—Roberts v. State, 72 So. 649, 72 
Fla. 132. 

(12) Two days. 

Ga.—Kelloy v. State, 107 S.E. 488, 
151 Ga. 551. 

S.C.—State v. Griffin, 82 S.E. 254, 98 
S.C. 105, Ann.Cas.l916D, 392. 

(13) One day. 

Fla.—Brown v. State, 156 So. 606, 
116 Fla. 587. 

Pa.—Commonwealth v. Hilbert, 155 
A.2d 212, 190 Pa.Super. 602. 

56. U.S.—Picciurro v. U. S. t C.A. 
Minn., 260 F.2d 585. 

Particular periods of time 

(1) One month. 

La.—State v. Prince, 45 So.2d 366, 
216 La. 989. 

■ (2) Twelve days. 

Okl.—Reynolds v. State, 61 P.2d 269, 
60 Okl.Cr. 92. 

(3) Eleven days. 

Ala.—Milligan v. State, 94 So. 169, 
208 Ala. 223. 

(4) Nine days. 

Kan.—State v. Lund, 31 P. 146, 49 
Kan. 580. 

(5) Three days. 

La.—State v. Schemp, 133 So. 367, 
172 La. 72. 

57. Particular periods of time 

(1) Seven months. 

Mont—State v. Showen, 199 P. 917, 
60 Mont. 474. 

(2) Three weeks. 

Okl.—Scott v. State, 233 P. 776, 29 
Okl.Cr. 324. 

(3) Fifteen days. 

Ky.—Carsons v. Commonwealth, 47 
S.W.2d 997, 243 Ky. 1. 

(4) Three days. 

Okl.—rCollins v. State, 240 P. 135, 32 
Okl.Cr. 136. 
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the appointment of counsel. 58 

On the other hand, under the particular facts and 
circumstances of other cases, accused has been 
held to have been deprived of a reasonable oppor¬ 
tunity to prepare 58 * 5 where he was tried within par¬ 


ticular times after indictment or information, 59 after 
arrest, 59 * 6 after arraignment, 60 or after the ap¬ 
pointment of counsel. 61 

Either by statute or rule of practice, accused is in 
some jurisdictions entitled to a specified number of 
days to prepare for trial, 62 or is entitled to a specified 


58. Ga.—Domingo v. State, 88 S.B. 
2d 1, 211 Ga. 691. 

Tex.—Howard v. State, 308 S.W.2d 
45, 1C5 Tex.Cr. 466. 

Particular periods of time 

(1) Twenty-eight days. 

III.—People v. Pugh, 100 N.E.2d 909, 
409 Ill. 584. 

(2) Eleven days. 

Ky.—Spears v. Commonwealth, 253 
S.W.2d 566. 

(3) Nine days. 

Ill.—People v. Stewart, 105 N.E.2d 
725, 412 Ill. 106, certiorari denied 
Stewart v. People of State of Ill., 
74 S.Ct. 278, 279, 346 U.S. 916, 98 
L.Ed. 412, certiorari denied 75 S.Ct. 
305, 348 U.S. 919, 99 L.Ed. 721- 
People v. Deese, 83 N.E.2d 707, 402 
Ill. 200. 

Pa.—Commonwealth v. Schurtz, 10 A. 
2d 378, 337 Pa. 405. 

(4) Five days. 

Del.—State v. Palmer, 72 A.2d 442, 6 
Terry 308. 

(5) Four days. 

Fla.—Jarvis v. State, 15$ So. 310, 115 
Fla. 320, error denied 160 So. 366, 
118 Fla. 577. 

(6) One day. 

Mass.—Commonwealth v, Locke, 138 
N.E.2d 359, 336 Mass. 106. 

58.5 Ga.—Smith v. State, 110 S.E.2d 
635, 215 Ga, 362. 

Particular circumstances 

(1) Stranger, imprisoned, and 
three days later removed to distant 
jail, and returned twelve days later, 
and put on trial for rape day after 
return without reasonable opportu¬ 
nity to advise with counsel, was held 
not to have had “fair and impartial 
trial.” 

Fla.—Christie v. State, 114 So. 450, 
94 Fla. 469. 

(2) Forcing accused to trial with¬ 
out counsel, witnesses, etc., where 
accused had no knowledge of charge 
before trial, was held abuse of dis¬ 
cretion. 

Ala,—Graham v. State, 129 So. 295, 23 
Ala.App. 553. 

(3) Advancement of cause for trial 
to only four days after accused’s 
counsel received notice of motion 
and list of state’s witnesses was held 
abuse of discretion. 

Ill.—People v. Rongetti, 163 N.E. 373, 
331 III. 581. 

59. Fla.—Nagel v. State, 22 So.2d 
764, 156 Fla. 336. 


Particular periods of time 

(1) Same day. 

U.S.—Bridwell v. Aderhold, D.C.Ga., 
13 F.Supp. 253, affirmed, C.C.A., 
Johnson v. Zerbst, 92 F.2d 748, re¬ 
versed on other grounds 58 S.Ct. 
1019, 304 U.S. 458, 82 L.Ed. 1461. 
Fla.—Ziegler v. State, 116 So. 241, 95 
Fla. 108—Coker v. State, 89 So. 
222, 82 Fla. 5. 

(2) Two days. 

Okl.—Morse v. State, 77 P.2d 757, 
63 Okl.Cr. 445. 

N.C.—State v. Perry, 103 S.E.2d 404, 
248 N.C. 334. 

Pa.—Commonwealth v. Jester, 100 A. 
993, 256 Pa. 441. 

59.5 N.J.—Joerg v. Alberts, 29 A.2d 
384, 129 N.J.Law 287. 

Same day 

Ill.—People v. Hambleton, 78 N.E.2d 
293, 399 Ill. 388. 

Three days 

Accused tried within three days 
after arrest without funds to secure 
counsel was held entitled to have 
jury pass on unpresented insanity 
defense. 

Tex.—George v. State, 26 S.W.2d 249, 
114 Tex.Cr. 458, followed in 26 S.W. 
2d 251, and 26 S.W.2d 1116. 

60. Particular periods of time 

(1) Same day. 

Mass.—Jones v. Commonwealth, 117 
i N.E.2d 820, 331 Mass. 169. 

(2) Two days. 

Okl.—Noel v. State, 188 P. 688, 17 
Okl.Cr. 308. 

61. Ind.—Bradley v. State, 84 N.E. 
2d 580, 227 Ind. 131. 

Particular periods of time 

(1) Five days. 

La.—State v. Roberson, 103 So. 283, 
157 La. 974. 

(2) Four days. 

Mo.—State v. Jackson, 130 S.W.2d 
595. 

(3) Three days. 

Okl.—Phillips v. State, 185 P.2d 239, 
85 Okl.Cr. 81. 

(4) Two days. 

Okl.—Noel v. State, 188 P. 688, 17 
Okl.Cr. 308. 

Tex.—Jones v. State, 204 S.W. 437, 84 
Tex.Cr. 4. 

(5) Less than twenty-four hours. 
Ga.—Sheppard v. State, 141 S.E. 196, 

165 Ga. 460. 

62. Neb.—Hoctor v. State, 3 N.W.2d 
558, 141 Neb. 329. 
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After arrest 

(1) Five days. 

Wash.—State v. Humason, 32 P. Ill, 
5 Wash. 499. 

16 C.J. p 449 note 64 [d]. 

(2) Three days. 

Ky.—Brock v. Commonwealth, 81 S. 
W.2d 594, 258 Ky. 778. 

(3) Two days. 

Tenn.—Neal v. State, 334 S.W.2d 731. 

After plea 

(1) Ten days In felony cases. 
Okl.—Cupp v. State, 136 P.2d 700, 76 

Okl.Cr. 342—Reynolds v. State, 61 
P.2d 269, 60 Okl.Cr. 92—Hogan v. 
State, 275 P. 355, 42 Okl.Cr. 188. 

(2) Ten-day rule does not apply to 
misdemeanor cases. 

Okl.—Collins v. State, 240 P. 135, 32 
Okl.Cr. 136—Jacobs v. State, 232 
P. 861, 29 Okl.Cr. 140. 

(3) Five days. 

Cal.—Ex parte Newbern, 350 P.2d 
116, 3 Cal.Rptr. 364. 

(4) Three days in general. 

Ky.—Dean v. Commonwealth, 28 S. 

W.2d 11, 234 Ky. 308. 

16 C.J. p 449 note 64 [c]. 

(5) Three days in capital cases. 
S.C.—State v. Floyd, 177 S.E, 375, 174 

S.C. 288. 

(6) Two days. 

N.T.—People v. Harper, 124 N.T.S. 
12, 139 App.Div. 344. 

People v. Bimbo, 196 N.Y.S.2d 
893, 21 Misc.2d 1089. 

Philippine.—Schields v, McMicking, 
23 Philippine 526. 

(7) One day. 

N.D.—State v. Kelly, 140 N.W. 714, 
25 N.D. 1—State v. Chase, 117 N. 
W. 537, 17 N.D. 429, 17 Ann.Cas. 
520. 

After case is placed on trial docket; 
one day 

Ala.—Johnson v. State, 22 So.2d 102, 
32 Ala.App. 101, reversed on other 
grounds 22 So.2d 105, 246 Ala. 630 
—Smith v. State, 102 So. 733, 20 
AlaApp. 442. 

After arrest or indictment 

(1) Words “and/or” in statute pro¬ 
viding that accused shall be entitled 
to one full day “after arrest and/or 
return of indictment” before being 
tried should be given meaning of 
disjunctive “or,” not conjunctive 
“and,” as legislature’s purpose was 
only to give accused reasonable time 
to prepare for trial; and an accused, 
who was bound to grand jury two 
months before criminal court con- 
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number of days to prepare for trial if he so re¬ 
quests. 63 Some such statutes impose a mandatory 
requirement, 63 * 5 but under other provisions, com¬ 
pliance therewith is not a jurisdictional require¬ 
ment. 63 - 10 In particular circumstances it has been 
held that such statutes were not violated. 63 - 15 So, 
where a second indictment is in effect an amendment 
of the first, the fact that accused was placed on trial 
a shorter period of time after return of the second in¬ 
dictment than that prescribed by the law is not a vio¬ 
lation of the statute where a trial on that date on the 
first indictment would not violate the statute. 63 - 20 


The time to be allowed to accused to prepare for 
trial, in excess of the time provided by statute 
or rule, is within the sound discretion of the trial 
court. 64 

c. Trial at Term at Which Arrested or Indicted 

Unless otherwise provided by statute, the accused 
may be tried at the term during which he was arrested 
or indicted. 

It is generally the rule, in the absence of a statute 
otherwise providing, 66 that accused may be tried 
at the term of court during which he was arrested, 66 
or at which the indictment was found, 67 provided 


vened, was not prejudiced by his tri¬ 
al for larceny of automobile on day 
following: return of indictment there¬ 
for as he had ample opportunity to 
consult with counsel and prepare 
case for trial. 

Tenn.—Hood v. State, 216 S.W.2d 14, 

187 Tenn. 501. 

(2) Use of words, “after arrest," 
in statute discloses legislative intent 
that accused shall be granted such 
time only where return of indictment 
or presentment and arrest thereon 
are substantially simultaneous. 

Tenn.—Hood v. State, supra. 

In Texas 

(1) Under a statute providing for 
service of the indictment upon ac¬ 
cused two days before his arraign¬ 
ment, accused is entitled, as a mat¬ 
ter of right, to two days time after 
the indictment is served upon him 
to prepare for trial if he requests 
it. 

Tex.—McKenzie v. State, Cr., 11 S. 

W.2d 172, second motion for re¬ 
hearing denied 12 S.W.2d 678, 111 

Tex.Cr. 299. 

16 C.J. p 449 note 64 [e] (1). 

(2) This statute does not apply to 
one who has been admitted to bail. 
Tex.—Franklin v. State, 44 S.W.2d 

996, 119 Tex.Cr. 214. 

(3) Statute providing that accused 
“shall be allowed two entire days 
. . . after his arrest . . . 
to file written pleadings" grants ac¬ 
cused two days time, if he desires it, 
within which to prepare for trial. 
Tex.—Hicks v. State, Cr., 318 S.W.2d 

652—Tillman v. State, 75 S.W.2d 

683, 127 Tex.Cr. 246. 

16 C.J. p 449 note 64 [e] (3). 

(4) Under a statute providing that 
accused shall have two days to 
serve written pleadings after serv¬ 
ice of a copy of the indictment upon 
him, the court could not refu&e ac¬ 
cused’s, request for a two-day ad¬ 
journment of the trial where he was 
first served with the Indictment at 
the trial. 

Tex.—Miller v. State, 59 S.W.2d 842, 

123 Tex.Cr. 507. 

(5) However, under such statute, 


an accused who has not been served 
with the Indictment is not entitled to 
a postponement of the trial where, 
months before, a certified copy of the 
indictment was delivered to his at¬ 
torney at his attorney’s request. 
Tex.—Keener v. State, 103 S.W. 904, 
51 Tex.Cr. 590. 

16 C.J. p 449 note 64 [e] (4). 

(6) Where accused has been ad¬ 
mitted to bail, he is entitled to a 
copy of the indictment if he requests 
it, but he is not entitled to two days 
time after he receives it to prepare 
for trial. 

Tex.—O’Mary v. State, 32 S.W.2d 473, 
116 Tex.Cr. 628. 

(7) Where information charged In 
one count transportation of whisky 
on a certain date and in the second 
count charged possession of whisky, 
wine, and gin on the same date, and 
there was an instructed verdict of 
not guilty on count two, no error 
could be predicated on ground that 
accused should have been given two 
days in which to prepare his defense. 
Tex.—Wood v. State, Cr., 317 S.W.2d 

940. 

(8) Other decisions under the fore¬ 
going statutes see 16 C.J. p 449 note 
64 [e]. 

63. N.D.—State v. Kelly, 140 N.W. 

714, 25 N.D. 1. 

16 C.J. p 449 notes 64, 65. 

Motion for permission to prepare 
and serve a demurrer is not equiva¬ 
lent to a request for time to prepare 
for trial within such section. 

N.D.—State v. Kelly, supra. 
Withdrawal of application 
Where accused first applied for an 
adjournment and when the case was 
called for trial he later withdrew the 
application and did not renew it, the 
statute providing that after his plea 
accused is entitled to at least two 
days to prepare for his trial was in¬ 
applicable. 

N.Y.—People v. Kelley, 196 N.Y.S.2d 
939, 21 Misc.2d 1008. 

63.5 Ky.—Isaacs v. Commonwealth, 
242 S.W.2d 858. 

Absolute right 

Under the statute providing that 

17 


after his plea accused is entitled to 
at least two days to prepare for his 
trial if he requires it, accused has 
an absolute right of which he cannot 
be deprived without his consent, and 
the court cannot disregard such right 
and place him on trial immediately 
on receiving his plea, and statutory 
purpose Is to give accused two days 
after his plea to prepare for trial if 
he requires it, whether or not he 
needs it. 

N.Y.—People v. Bimbo, 196 N.Y.S.2d 
893, 21 Misc.2d 1089. 

63.10 Buie of practice 

Statute providing that no person 
shall be tried in the Jefferson coun¬ 
ty court of misdemeanors on the 
same day or the next day after ar¬ 
rest without his consent, is a mere 
rule of practice, and compliance 
therewith is not a jurisdictional re¬ 
quirement. 

Ala.—Barrett v. State, 90 So. 13, 18 
Ala.App. 246, certiorari denied 90 
So. 925, 206 Ala. 698. 

63.15 Ky.—Brooks v. Common¬ 
wealth, 256 S.W.2d 372. 

Neb.—Hoctor v. State, 3 N.W.2d 558, 
141 Neb. 329. 

Tenn.—Hood v. State, 216 S.W.2d 14, 
187 Tenn. 501. 

63.20 Ky.—Dees v. Commonwealth, 
314 S.W.2d 514—Young v. Common¬ 
wealth, 238 S.W.2d 130—Brock v. 
Commonwealth, 8 S.W.2d 390, 225 
Ky. 264—Hogan v. Commonwealth, 
215 S.W. 183, 185 Ky. 424. 

64. Iowa.—State v. Moore, 251 NW. 
737, 217 Iowa 872. 

Tex.—Flatt v. State, 14 S.W.2d 278, 
111 Tex.Cr. 482—McKenzie v. 
State, 11 S.W.2d 172, 116 Tex.Cr. 
395, second motion for rehearing 
denied 12 S.W.2d 578, 111 Tex.Cr. 
299. 

65. Ga.—Heywood v. State, 54 S.E. 
187, 125 Ga. 262. 

16 C.J. p 449 note 67, p 450 note 69. 

66. Ark.—Shipley v. State, 6 S.W. 
226, 50 Ark. 49. 

16 C.J. p 450 note 68. 

67. Ky.—Belcher v. Commonwealth., 
287 S.W. 550, 216 Ky. 126. 
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he is given sufficient time to employ counsel and pre¬ 
pare for trial. 

d. Time of Retrial 

Where there is a mistrial or setting aside of accused’s 
conviction, the accused may be retried at the term at 
which he was first tried. 

In case of a mistrial, as when the jury disagree, 
the court may proceed to another trial of accused at 
the same term, 68 or even immediately on the conclu¬ 
sion of the mistrial. 69 Similarly, where his convic¬ 
tion is set aside, accused may be retried at the same 
term. 70 

§ 479. -Waiver 

a. In general 

b. Of statutory time 

a. In General 

Accused may waive the right to a reasonable time to 
prepare for trial. 

The right of accused in a criminal case to a rea- 
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sonable time to prepare for trial may be waived by 
consenting to the date fixed in the order setting the 
case for trial, 71 by failure to make a timely objec¬ 
tion, 72 by accused announcing himself ready for 
trial, 73 or by going to trial without applying for 
time. 74 

Waiver by prosecution . Where a district attor¬ 
ney by summoning witnesses and trying one or 
more of several criminal cases has acquiesced in 
the action of the judge in proceeding to call and 
set for trial such cases without consulting the dis¬ 
trict attorney and without any request so to do 
by the defendants therein, he cannot, after refusal 
of a continuance because of absence of witnesses, 
complain of such action of the judge. 75 

b. Of Statutory Time 

Rights under statutes or rules entitling accused to a 
specified time to prepare for trial may be waived by him. 

As a general rule, accused in a criminal case may 
waive the benefit of statutes or rules entitling him 
to a specified time to prepare for trial. 76 Except 


N.C.—State v. Riley, 123 S.E. 303, 
188 N.C. 72. 

16 C.J. p 450 note 69. 

Rxoept in capital cases under cer¬ 
tain circumstances, accused may be 
tried at the same term in which the 
bill of indictment is found. 

N.C.—State v. Graves, 112 S.E.2d 85, 
251 N.C. 550—State v. Hackney, 81 
S.E.2d 778, 240 N.C. 230. 

68. Ark.—Hudspeth v. State, 108 S. 
W.2d 1085, 194 Ark. 576. 

16 C.J. p 450 note 72. 

69. Va.—Hart v. Commonwealth, 
109 S.E. 582, 131 Va. 726. 

70. Va.—Craft v. Commonwealth, 24 
Gratt 602, 65 Va. 602. 

71. Wis.—State v. Christiansen, 267 
N.W. 6, 222 Wis. 132. 

72. Ark.—Kirkwood v. State, 136 S. 
W.2d 174, 199 Ark. 879. 

Ind.—Pritchett v. State, 145 NJE. 488, 
195 Ind. 404. 

Ky.—Dewberry v. Commonwealth, 44 
S.W.2d 1076, 241 Ky. 726. 

Mo.—State v. Bell, 111 S.W. 24, 212 
Mo. 111. 

S.C.—State v. Simon, 120 S.E. 230, 
126 S.C. 437. 

Tex.—Spikes v. State, 174 S.W. 614, 
76 Tex.Cr. 299. 

Motion for new trial 
An objection that accused was not 
given sufficient time to prepare for 
trial should be made by motion for 
continuance before the trial is en¬ 
tered on and cannot be taken for the 
first time by motion for new trial 
made after verdict. 

Ala.—Powell v. State, 141 So. 201, 224 
Ala. 540, reversed on other grounds 


Powell v. State of Alabama, 53 S. 
Ct. 55, 287 U.S. 45, 77 L.Ed. 158, 84 
A.L.R. 527. 

73. Cal.—People v. Peterson, 7 P.2d 
366, 120 C.A. 197—People v. Ortiz, 
219 P. 1024, 63 C.A. 662. 

Fla.—Reed v. State, 113 So. 630, 94 
Fla. 32. 

La.—State v. Allen, 35 So. 495, 111 
La. 154. 

Mo.—State v. Sherry, 64 S.W.2d 238. 
Okl.—Sango v. State, 5 P.2d 400, 52 
Okl.Cr. 359. 

Tex.—Sigler v. State, 157 S.W.2d 903, 
143 Tex.Cr. 220—Landry v. State, 
257 S.W. 561, 96 Tex.Cr. 350. 

Where it does not appear that ac¬ 
cused asked for time to prepare his 
defense, the court will assume that 
he announced himself ready for trial 
when the trial was entered upon. 
Ky.—Porter v. Commonwealth, 15 
Ky.L. 493. 

Request for early trial 
Where petitioner, who was familiar 
with criminal procedure, requested 
an early trial after service of infor¬ 
mation on him in federal penitentiary 
charging him with murder and trial 
was set two weeks after date of re¬ 
quest, petitioner could not complain 
that he was hastily brought to trial 
in violation of his constitutional 
rights guaranteeing him an adequate 
time for the preparation of his case. 
Neb.—Hawk v. State, 39 N.W.2d 561, 
151 Neb. 717, certiorari denied 70 
S.Ct. 612, 339 U.S. 923, 94 L.Ed. 
1346. 

74. Fla.—Milligan v. State, 147 So. 
260, 109 Fla. 219. 

Ill.—People v. Day, 88 N.E.2d 727, 404 
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Ill. 268—People v. Deese, 83 N.E. 
2d 707, 402 Ill. 200. 

Ky.—Scalf v. Commonwealth, 14 S. 

W.2d 759, 228 Ky. 234. 

Miss.—Franklin v. State, 196 So. 787, 
189 Miss. 142. 

Tex.—Thompson v. State, Cr., 310 S. 
W.2d 108. 

16 C.J. p 450 note 77. 

75. La.—State ex rel. Livaudals v. 
Perez, 98 So. 420, 154 La. 921. 

76. Okl.—Lester v. State, 287 P. 768, 
47 Okl.Cr. 156. 

Tenn.—Hood v. State, 216 S.W.2d 14, 
187 Tenn. 501. 

Tex.—Townsel v. State, 283 S.W.2d 
944, 162 Tex.Cr. 221—Wagner v. 
State, 219 S.W. 471, 87 Tex.Cr. 47. 
Waiver made after arraignment 
and setting of trial date is as ef¬ 
fectual as though made before the 
day for trial was set. 

Ala.—Sudduth v. State, 27 So. 487, 
124 Ala. 32. 

16 C.J. p 450 note 75. 

Right held not waived 
Where, following mistrial in prose¬ 
cution and commencement of new 
case by state’s filing of new com¬ 
plaint and information alleging the 
same charges, accused announced 
ready and pleaded not guilty when 
his case was called for trial, but, on 
following morning, warrant of arrest 
issued on new complaint and infor¬ 
mation was executed by arrest of ac¬ 
cused who then, for first time, discov¬ 
ered existence of new complaint and 
information, accused had not waived 
right to be allowed two days to pre¬ 
pare for trial in the new case. 

Tex.—Gonzales v. State, Cr. t 320 S, 
W.2d 679. 
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where the statute otherwise provides, its benefits 
are waived by insisting on an earlier trial, 77 by fail¬ 
ing to object to the date fixed in the order setting 
the case for trial, 78 by failing to make timely objec¬ 
tion, 79 by pleading guilty 79 - 6 or going to trial 80 
without applying for time or asserting that he was 


unprepared, by moving for a continuance exclusively 
on other grounds, 81 by a continuance coupled with 
a promise to be ready for trial on a subsequent 
day, 82 or by a failure to request the time immediate¬ 
ly after the plea, and before any other step prelim¬ 
inary or preparatory to the trial is taken. 88 


XIII. CONTINUANCES 


§ 480. In General 

The word “continuance” may sometimes mean an 
adjournment op recess of a trial In progress, but its more 
common meaning Is the postponement to a later date of 
the commencement of trial. 

Library References 

Criminal Law <$=>578. 

The word “continuance” may sometimes mean an 
adjournment or recess of a trial in progress, but 
its more common meaning is the postponement to 
a later date of the commencement of trial. 83 - 50 It 
has been defined as the adjournment of a cause 
from one day to another of the same term, or to 
a subsequent term. 84 It has also been defined to 
be an adjournment to a time certain. 86 While 
“continuance” has been distinguished from “post¬ 
ponement,” 86 the courts may use the terms inter¬ 
changeably, 87 and except as particular circumstances 
may render the distinction material, such terms are 
used interchangeably in this title. 


Continuance by operation of law . Where a crim¬ 
inal case is undisposed of, it will go over to the 
next term without entry of a formal order for con¬ 
tinuance. 88 

§ 481. Power to Grant 

Courts have inherent power to grant continuances 
in criminal cases, ex mero motu or on the motion of 
either party, subject to statutory regulation and general 
rules of (aw governing the exercise of discretion. 

Library References 

Criminal Law @=578. 

The grant or denial of a continuance in a crim¬ 
inal case is a judicial act, which cannot be controlled 
by stipulation of counsel. 89 Where the court con¬ 
ceives it to be necessary for the more perfect attain¬ 
ment of justice, it has the power, on the applica¬ 
tion either of the state or of accused, to continue a 
case ; 90 and the fact that the case is a capital one 
creates no exception, 91 although prompt disposition 
of criminal cases is desirable, 92 and, as shown infra 


77. Cal.—People v. Severino, 264 P. 
2d 666, 122 C.A.2d 172. 

Iowa.—State v. King, 66 N.W. 735, 
97 Iowa 440. 

78. Okl.—Lester v. State, 287 P. 
758, 47 Okl.Cr. 156. 

79. Ala.—Clark v. State, 67 So.2d 
375, 36 Ala.App. 169, reversed on 
other grounds 67 So.2d 384, 267 
Ala. 95. 

Cal.—People v. Severino, 264 P.2d 656, 
122 C.A.2d 172. 

N.D.—State v. Chase, 117 N.W. 537, 
17 N.D. 429, 17 Ann.Cas. 520. 

Tex.—Counts v. State, 93 S.W. 220, 
49 Tex.Cr. 329. 

Wash.-—State v. Macleod, 138 P. 648, 
78 Wash. 175. 

79.5 Tex.—Wiggins v. State, 299 S. 
W.2d 291, 164 Tex.Cr. 420. 

80. Ohio.—State v. Edwards, App., 
117 N.E.2d 444. 

Tenn.—Hood v. State, 216 S.W.2d 14, 
187 Tenn. 601. 

Tex.—Fletcher v. State, 39 S.W. 116, 
37 Tex.Cr. 193. 

Entry of plea by court 
Where accused had Information 
read to him on February 3d, and 
•court granted continuance of case to 
February 14th, and on May 23d, in¬ 
formation was read to accused, but 
he refused to plead to charge, where¬ 


upon court entered plea of not guilty, 
and accused’s attorney stated he was 
ready for trial, statutory two-day 
period to prepare for trial was waiv¬ 
ed. 

Idaho.—State v. Cronk, 307 P.2d 1113, 
78 Idaho 585. 

Announcement of ready for trial 
before a disqualified judge does not 
amount to a waiver. 

N.T.—People v. Harper, 124 N.Y.S. 12, 
139 App.Div. 344. 

81. Iowa.—State v. Harris, 69 N.W. 
413, 100 Iowa 188. 

Tex.—Spicer v. State, 154 S.W. 648, 
69 Tex.Cr. 459. 

82. Iowa.—State v. Jordan, 54 N.W. 
63, 87 Iowa 86. 

83. N.D.—State v. Chase, 117 N.W. 
537, 17 N.D. 429, 17 Ann.Cas. 520. 

Before calling of jury 
Ordinarily the request should be 
made before the calling of a jury is 
ordered. 

N.D,—State v. Chase, supra. 

Particular circumstances may con¬ 
trol in determining whether the re¬ 
quest is made in time, or should be 
granted, although not made in time. 
N.D.—State v. Chase, supra. 

83.50 Iowa.—State v. Rourick, 60 N. 
W.2d 529, 245 Iowa 319. 
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Adjournments pending trial see in¬ 
fra § 985. 

84. Bouvier, L.D. 

16 C.J. p 450 note 83. 

85. Mass.—Commonwealth v. Ma¬ 
loney, 13 N.E. 482, 145 Mass. 205. 

16 C.J. p 450 note 84. 

86. Mo.—State v. Maguire, 69 Mo. 
197. 

16 C.J. p 450 note 84 [a]. 

87. Cal.—Ray v. Superior Court in 
and for San Diego County, 281 P. 
391, 208 C. 357. 

16 C.J. p 450 note 84 [a]—49 C.J. p 
1238 note 9. 

88. Mo.—Ex parte Hartley, 49 S.W. 
2d 119, 330 Mo. 338. 

Or.— Corpus Juris Secundum cited in 
State v. D’Autremont, 317 P.2d 932, 
936, 212 Or. 344. 

89. Cal.—People v. Levy, 50 P.2d 
509, 8 C.A.2d, Supp., 703. 

90. S.C.—State v. Pope, 60 S.E. 234, 
79 S.C. 87. 

16 C.J. p 450 note 85. 

91. U.S.—XJ. S. v. Coolidge, C.C. 

Mass., F.Cas.No.14,858, 2 Gall. 

364. 

Ariz.—Shaffer v. Territory, 127 P. 
746, 14 Ariz. 329. 

92. Mass.—Commonwealth v. Millen, 
194 N.E. 463, 289 Mass. 441. 
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§ 483, an application for a continuance should be 
granted only on sufficient grounds and not for mere 
purposes of delay* 

Continuance ex mero motu. The court may in 
certain instances continue a criminal case of its 
own motion, 95 as, for example, for further investi¬ 
gation by another grand jury; 94 although in the 
absence of compelling reason, the court commits no 
error in failing to continue a case of its own mo¬ 
tion. 95 

Statutory provisions prescribing what should be 
exhibited on a motion for a continuance are bind¬ 
ing on the courts, and motion of accused failing to 
comply with statutory requirements is properly de¬ 
nied. 96 Statutes authorizing the court to postpone 
a trial on sufficient cause shown by affidavit of 
accused or statement of the prosecution do not di¬ 
vest it of jurisdiction to try a criminal case at a 
subsequent terra, when lack of time precluded the 
court from hearing the case at the original term, 
even though no affidavit nor statement of good 
cause was made. 97 Statutes relating to trial of 
criminal cases within a certain time after entry of 
plea have been construed as applicable to contin¬ 
uances asked by the parties and as not precluding 
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postponements by the court on its own motion 
beyond such period where the court is otherwise 
engaged at the time set for trial. 98 Statutes relating 
to continuances in civil actions, which are discussed 
in Continuances, may apply to trials of criminal 
cases to the extent that they are not superseded by 
other statutory provisions especially applicable to 
criminal prosecutions. 99 

§ 482. Right to Continuance in General and 
Necessity of Granting 

a. In general 

b. Statutory restrictions on court’s dis¬ 

cretion 

c. Joint defendants 
a. In General 

The granting op refusing of a continuance In a crim¬ 
inal case rests largely In the sound but not absolute dis¬ 
cretion of the trial court. The voluntary absence of the 
accused ordinarily precludes his complaining of either a 
continuance or denial of a continuance. 

Library References 

Criminal Law 582, 584-5SG. 

In the absence of statute to the contrary, ac¬ 
cused is not entitled to a continuance as matter of 
right. 1 The granting or refusing of a continuance 


Pa.—Commonwealth v. Flood, 153 A. 
152, 302 Pa. 190. 

Commonwealth v. Donnelly, 86 
Pa.Super. 427. 

Va*—Smith v. Commonwealth, 156 S. 
33. 577, 155 Va. 1111. 

93. Neb.—Waite v. State, 98 N.W. 2d 
688, 169 Neb. 113. 

Wis.—Loose v. State, 97 N.W. 526, 
120 Wis. 115. 

16 C.J. p 450 note 87. 

94. Ala.—:Ex parte Simpson, 57 So. 
518. 3 Ala.App. 222. 

95« U.S.—U. S. ex rel. Darcy v. Han¬ 
dy, Pa., 76 S.Ct. 965, 351 U.S. 454, 
100 L.Ed. 1331. 

Ala.—Thomas v. State, 165 So. 833, 
231 Ala. 606. 

Cal.—People v. Mosely, 331 P.2d 65, 
164 C.A.2d 829. 

Ind.—Ingram v. State, 99 N.E.2d 410, 
230 Ind. 25. 

Mich.—People v. Blue, 239 N.W. 361, 
255 Mich. 675. 

Change of counsel 

(1) Court’s failure, of its own mo¬ 
tion, to continue murder prosecution 
on ground that new counsel who was 
appointed two days before trial had 
insufficient time to prepare was not 
error where defense was alibi, no 
motion for continuance was made, 
and it did not appear that former 
counsel had not been diligent or 
failed to properly advise new coun¬ 
sel. 


Ala.—Thomas v. State, 165 So. 833, 
231 Ala. 606. 

(2) In prosecution for murder, 
where trial judge knew that accused 
had been represented for many 
months by competent counsel and 
yet suggested that a continuance 
would be granted if requested, be¬ 
cause of a change in one member 
of counsel on date of trial, trial 
court was not required to order a 
continuance of case or to order a 
continuance against desire of ac¬ 
cused, and therefore trial court did 
not abuse its discretion in beginning, 
and proceeding with trial agreeable 
with suggestion of accused’s counsel 
for a momentary delay. 

l nd. —Hansbrough v. State, 94 N.E.2d 
534, 228 Ind. 688, certiorari denied 
71 S.Ct. 562, 340 U.S. 944, 95 L.Ed. 
681. 

Assault on counsel 

Failure of court on its own motion 
to continue trial of homicide case 
because of alleged assault on ac¬ 
cused's counsel by some unknown 
person was not error, where assault 
was then unknown to court and I 
where after having been attacked by 
an angry mob counsel, nevertheless, 
conducted his case fearlessly and 

ably. 

Ky.—Dewberry v. Commonwealth, 44 
S.W.2d 1076, 241 Ky. 726. 

96. Tex.—Gilley v. State, 26 S.W.2d 
1070, 114 Tex.Cr. 548. 
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97. Or.—State v. Weitzel, 56 P.2d 
1111, 153 Or. 524. 

Wyo.—State v. Levand, 262 P, 24, 37 
Wyo. 372, rehearing denied 263 P. 
623, 37 Wyo. 372. 

98. Cal.—People v. Jorl, 278 P. 250, 
99 C.A. 280. 

99. Ky.—Harper v. Commonwealth, 
74 S.W.2d 951, 255 Ky. 566. 

Okl.—Crosswhite v. State, Cr., 317 
p.2d 781—De Wolf v. State, 245 
P.2d 107, 95 Okl.Cr. 287. 

X. U.S.—Williams v. U. S., C.A. 
Mont., 203 F.2d 85, certiorari de¬ 
nied 73 S.Ct. 1149, 345 U.S. 1003, 
97 L.Ed. 1408. 

Cal.—People v. Barwick, 62 I\2d 590, 
7 C.2d 696. 

Mo.—State v. Walker, App., 110 S.W. 
2d 780. 

Neb.—Cox v. State, 68 N.W.2d 497, 
159 Neb. 811. 

Tex.—Reed v. State, 244 S.W.2d 821, 
157 Tex.Cr, 585—Tindol v. State, 
239 S.W.2d 396, 156 Tex.Cr. 187— 
Johnson v. State, 222 S.W.2d 294, 
153 Tex.Cr. 590—Trapper v. State, 
84 S.W.2d 726, 129 Tex.Cr. 53— 
Tyler v. State, 58 S.W.2d 511, 123 
Tex.Cr. 272—Gardner v. State, 26 
S.W.2d 639, 114 Tex.Cr. 584—Gray¬ 
son v. State, 236 S.W. 1110, 91 Tex. 
Cr. 137—Keel v. State, 204 S.W. 
863, 84 Tex.Cr. 43—Thomas v. 

State, 189 S.W. 139, 80 Tex.Cr. 218 
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court, 2 this rule having been applied in felony 


on motion of accused or the state, or ex mero motu, 
rests largely in the sound discretion of the trial 


—Knight v. State, 183 S.W. 1158, 79 
Tex.Cr. 177. 

16 C.J. p 451 note 89. 

Refusal not error 

U.S.—Moore v. U. S., C.A.Tex., 188 F. 
2d 471. 

Fla.—London v. State, 48 So.2d 926. 

2. U.S.—Avery v. State of Alabama, 
Ala., 60 S.Ct. 321, 308 U.S. 444, 84 
L.Ed. 377. 

Smith v. U. S., C.A.Okl„ 273 F.2d 
462—Elkins v. U. S., C.A.Or., 266 
F.2d 688, certiorari granted 80 S. 
Ct. 61, 361 U.S. 810, 4 L.Ed.2d 58— 
U. S. v. Williams, C.A.Pa., 254 F.2d 
253—Bryant v. U. S., C.A.Tex., 252 
F.2d 746—U. S. v. Marzec, C.A.I11., 
249 F.2d 941, certiorari denied Mar¬ 
zec V. U. S., 78 S.Ct. 670, 356 U.S. 
913, 2 L.Ed.2d 586—Connelly v. U. 

S., C.A.Mo., 249 F.2d 576, certiorari 
denied Caudle v. U. S., 78 S.Ct. 700, 
356 U.S. 921, 2 L.Ed.2d 716, rehear¬ 
ing denied 78 S.Ct. 991, two cases, 
356 U.S. 964, 2 L.Ed.2d 1072— 

Franken v. U. S., C.A.W.Va., 248 F. 
2d 789, certiorari denied 78 S.Ct. 
541, 355 U.S. 956, 2 L.Ed.2d 532— 
Sherman v. U. S., C.A.Cal., 241 F. 
2d 329, certiorari denied 77 S.Ct. 
1299, 354 U.S. 911, 1 L.Ed.2d 1429, 
rehearing denied 78 S.Ct. 78, 355 
U.S. 852, 2 L.Ed.2d 61—Kansas City 
Star Co. v. U. S., C.A.Mo., 240 F.2d 
643, certiorari denied 77 S.Ct. 1381, 
354 U.S. 923, 1 L.Ed.2d 1438 and 
Sees v. U. S., 77 S.Ct. 1381, 354 U.S. 
923, 1 L.Ed.2d 1438—Hutson v. U. 

S., C.A.Alaska, 238 F.2d 167, 16 
Alaska 485—McKenna v. U. S., C.A. 
Minn., 232 F.2d 431—Brown v. U. 

S., C.A.Tex., 228 F.2d 286, certiorari 
denied 76 S.Ct. 1055, 351 U.S. 986, 
100 L.Ed. 1500—Wellman v. U. S., 
C.A.Mich., 227 F.2d 757, vacated 
on other grounds 77 S.Ct. 1403, 354 
U.S. 931, 1 L.Ed.2d 1535—Callanan 
v. U. S., C.A.Mo., 223 F.2d 171, cer¬ 
tiorari denied 76 S.Ct. 102, 350 U. 
S. 862, 100 L.Ed. 764, rehearing de¬ 
nied 76 S.Ct. 210, 350 U.S. 926, 100 
L.Ed. 810—U. S. v. Echeles, C.A.I11., 
222 F.2d 144, certiorari denied 76 
S.Ct. 58, 350 U.S. 828, 100 L.Ed. 739, 
rehearing denied 76 S.Ct. 176, 350 
U.S. 905, 100 L.Ed. 795—U. S. v. Ya¬ 
ger, C.A.Ind. r 220 F.2d 795, certio¬ 
rari denied 75 S.Ct. 895, 349 U.S. 
963, 99 L.Ed. 1285—Babb v. U. S., 
C.A.Tex., 210 F.2d 473—Williams v. 
U. S., C.A.Mont„ 203 F.2d 85, certio¬ 
rari denied 73 S.Ct. 1149, 345 U.S. 
1003, 97 L.Ed. 1408—Delaney v. 
U. S., C.A.Mass., 199 F.2d 107, 39 
A.L.R.2d 1300—Davenport v. U. S., 
C.A.Tex., 197 F.2d 157, certiorari 
denied 73 S.Ct. 44, 344 U.S. 835, 97 
L.Ed. 650—U. S. v. Vrilium Prod¬ 
ucts Co., C.A.X11., 185 F.2d 3, certio¬ 
rari denied 71 S.Ct. 531, 340 U.S. 
947, 95 L.Ed. 683—U. S. v. Cook, 
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C.A.I11., 184 F.2d 642—Burton v. U. 

S., C.A.La., 175 F.2d 960, rehearing 
denied 176 F.2d 865, certiorari de¬ 
nied 70 S.Ct. 347, 338 U.S. 909, 94 
L.Ed. 560, Cawthorn v. U. S., 70 
S.Ct. 347, 338 U.S. 909, 94 L.Ed. 
560, rehearing denied 70 S.Ct. 565, 
339 U.S. 916, 94 L.Ed. 1341, certio¬ 
rari denied La Blanche v. U. S., 70 
S.Ct. 347, 338 U.S. 909, 94 L.Ed. 560 
—Wallace v. U. S., C.A.S.D., 174 F. 
2d 112, certiorari denied 69 S.Ct. 
1505, 337 U.S. 947, 93 L.Ed. 1749, 
rehearing denied 70 S.Ct. 30, 338 
U.S. 842, 94 L.Ed. 515—Ladner v. 
U. S., C.C.A.La., 168 F.2d 771, cer¬ 
tiorari denied 69 S.Ct. 53, 335 U.S. 
827, 93 L.Ed. 381—Kramer v. U. S., 
C.C.A. Cal., 166 F.2d 515—Newton v. 
U. S., C.C.A.Va., 162 F.2d 795, certi¬ 
orari denied 68 S.Ct. 650, 333 U.S. 
848, 92 L.Ed. 1130—Eastman v. U. 

S., C.C.A.Mo., 153 F.2d 80, certio¬ 
rari denied 66 S.Ct. 1342, 328 U.S. 
852, 90 L.Ed. 1625, rehearing denied 
67 S.Ct. 29, 329 U.S. 819, 91 L.Ed. 
698—Harper v. U. S., C.C.A.Mo., 143 
F.2d 795—Heflin v. U. S., C.C.A. 
Fla., 132 F.2d 907—Cases v. U. S., 
C.C.A.Puerto Rico, 131 F.2d 916, 
certiorari denied Cases Velazquez 
v. U. S., 63 S.Ct. 1431, 319 U.S. 770, 
87 L.Ed. 1718, rehearing denied 65 
S.Ct. 1010, 324 U.S. 889, 89 L.Ed. 
1437—Morris v. U. S., C.C.A.Tex., 
123 F.2d 957—U. S. v. Glasser, C.C. 
A.I11., 116 F.2d 690, modifled on 
other grounds 62 S.Ct. 457, 315 
U.S. 60, 86 L.Ed. 680, rehearing de¬ 
nied 62 S.Ct. 629, 315 U.S. 827, 86 
L.Ed. 1222, rehearing denied 62 S. 
Ct. 637, 315 U.S. 827, 86 L.Ed. 
1222—Carpenter v. U. S., C.C.A. 
Iowa, 113 F.2d 692—U. S. v. Har- 
tenfeld, C.C.A.Ind., 113 F.2d 359, 
certiorari denied Hartenfeld v. U. 

S., 61 S.Ct. 30, 311 U.S. 647, 85 L. 
Ed. 413—Hart v. U. S., C.C.A.La., 
112 F.2d 128, certiorari dismissed 
61 S.Ct. 6, 311 U.S. 722, 85 L.Ed. 
471, certiorari denied 61 S.Ct. 60, 
311 U.S. 684, 85 L.Ed. 441, rehear¬ 
ing denied 61 S.Ct. 131, 311 U.S. 
726, 85 L.Ed. 473—Schachow v. 

Government of Canal Zone, C.C.A. 
Canal Zone, 108 F.2d 625—Black¬ 
mon v. U. S., C.C.A.La., 108 F.2d 
672—Wilson v. Lanagan, C.C.A. 
Mass., 99 F.2d 544, certiorari de¬ 
nied 59 S.Ct. 486, 306 U.S. 634, 83 
L.Ed. 1035—Boyer v. U. S., C.C.A. 
Ga,, 92 F.2d 857—McLaughlin v. U. 

S., C.C.A.Neb., 84 F.2d 561—Bran- 
ton v. U. S., C.C.A.Tex., 67 F.2d 973 
—La Feber v. U. S., C.C.A.Iowa, 59 
F.2d 588—Savitt v. U. S., C.C.A. 
N.J., 59 F.2d 541—Crono v. U. S., 
C.C.A.Cal., 59 F.2d 339—Goode v. 
U. S., C.C.A.Mo., 58 F.2d 105—Trom- 
betta v. U. S., C.C.A.N.J., 54 F.2d 
924, certiorari denied 52 S.Ct. 406, 
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285 UlS. 550, 76 L.Ed. 940—Vause 
v. U. S., C.C.A.N.Y., 53 F.2d 346, cer¬ 
tiorari denied 52 S.Ct. 37, 248 U.S. 
661, 76 L.Ed. 560—U. S. v. Kennedy, 
D.C.MInn., 45 F.2d 433—McShann v. 
U. S., C.C.A.Okl., 38 F.2d 635— 
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tain v. U. S., C.C.A.Ga., 16 F.2d 
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C.C.A.Ohio, 5 F.2d 564—Johnson v. 
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grounds 96 So.2d 686, 266 Ala. 289 
—Littlefield v. State, 63 So.2d 565, 
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nied 9 So.2d 744, 243 Ala. 256— 
Hawkins v. State, 195 So, 762, 29 
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cases 2 * 5 and in cases involving particular offenses | of varying degrees of gravity, 3 and, as shown infra 


ner v. State, 26 S.W.2d 639, 114 
Tex.Cr. 584—Mullin v. State, 24 S. 
W.2d 423, 114 Tex.Cr. 225—O'Neal 
v. State, 12 S.W.2d 800, 111 Tex.Cr. 
315—Kellar v. State, 11 S.W.2d 512, 
111 Tex.Cr. 75—Bridges v. State, 
Cr., 10 S.W.2d 723—Allen v. State, 
1 S.W.2d 637, 108 Tex.Cr. 482—Es¬ 
tep v. State, 298 S.W. 283, 107 Tex. 
Cr. 538—Huffman v. State, 296 S. 
W. 313, 107 Tex.Cr. 188—Clark v. 
State, 288 S.W. 1075, 105 Tex.Cr. 
490—Norris v. State, 279 S.W. 272, 
103 Tex.Cr. 28—Massey v. State, 
252 S.W. 550, 94 Tex.Cr. 604—Sor¬ 
rell v. State, 186 SW. 336, 79 Tex. 
Cr. 437. 

Utah.—State v. Mathis, 319 P.2d 134, 
7 Utah 2d 100—State v. Hartman, 
119 P.2d 112, 101 Utah 298—State 
v. Green, 57 P.2d 750, 89 Utah 437- 
State v. Fairclough, 44 P.2d 692, 86 
Utah 326—State v. Cano, 228 P. 563, 
64 Utah 87—State v. Williams, 163 
P. 1104, 49 Utah 320. 

Ya.—Moore v. Commonwealth, 42 S. 
E.2d 871, 186 Ya. 453—Taylor v. 
Commonwealth, 35 S.E.2d 103, 184 
Ya. 371—Willis v. Commonwealth, 
31 S.E.2d 306, 183 Va. 125—Lacks 
v. Commonwealth, 28 S.E.2d 713, 
182 Va. 318—Carr v. Common¬ 
wealth, 9 S.E.2d 287, 175 Va. 608— 
Howard v. Commonwealth, 4 S.E.2d 
757, 174 Va. 417—Abdell v. Com¬ 
monwealth, 2 S.E.2d 293, 173 Ya. 
458—Quillin v. Commonwealth, 182 

5. E. 218, 165 Ya. 768—McDaniel v. 
Commonwealth, 181 S.E. 534, 165 
Va. 709—Rosenberger v. Common¬ 
wealth, 166 S.E. 464, 159 Va. 953- 
Hurdle v. Commonwealth, 162 S.E. 

6, 157 Va. 948—Smith v. Common¬ 
wealth, 156 S.E. 577, 155 Va. 1111— 
McElroy v. Commonwealth, 149 S. 
E. 481, 153 Va. 877—Morris v. Town 
of Coeburn, 144 S.E. 473, 151 Va. 
503—Gimmell v. Commonwealth, 
134 S.E. 699, 145 Va. 865—Vineyard 
v. Commonwealth, 129 S.E. 233, 143 
Va. 546—Barrack v. Common¬ 
wealth, 128 S.E. 638, 142 Va, 596— 
Wallen v. Commonwealth, 114 S.E. 
786, 134 Va. 773. 

Wash.—State v. Moe, 351 P.2d 120— 
State v. Bates, 324 P.2d 810, 52 
Wash.2d 207—State v. Gillingham, 
220 P.2d 333, 36 Wash.2d 655- 
State v. Hartwig*, 219 P.2d 564, 36 
Wash.2d 598—State v. Kennedy, 
142 P.2d 247, 19 Wash.2d 152- 
State v. Miller, 32 P.2d 535, 177 
Wash. 442—State v. Comer, 28 P. 
2d 1027, 176 Wash. 257, appeal dis¬ 
missed Comer v. State of Washing¬ 
ton, 54 S.Ct. 782, 292 U.S. 610, 78 
L.Ed. 1470—State v. Ramos, 294 
P. 223, 159 Wash. 599—State v. 
Wilson, 246 P. 289, 139 Wash. 191 
—State v. Pico, 199 P. 289, 116 
Wash. 279—State v. Wallace, 195 
P. 993, 114 Wash. 586. 


W.Va.—State v. Pietranton, 84 S.E.2d 
774, 140 W.Va. 444—State ex rel. 
Hoosier Engineering Co. v. Thorn¬ 
ton, 72 S.E.2d 203, 137 W.Va. 230— 
State v. Burdette, 63 S.E.2d 69, 135 
W.Va. 312—State v. Currey, 57 S.E. 
2d 718, 133 W.Va. 676—State v. 
Simmons, 42 S.E.2d 827, 130 W.Va. 
33—State v. Lucas, 40 S.E.2d 817, 
129 W.Va. 324—State v. Hamrick, 
163 S.E. 868, 112 W.Va. 157—State 
v. Olivetti, 148 S.E. 205, 107 W.Va. 
357—State v. McCoy, 148 S.E. 127, 
107 W.Va. 163—State v. Hammond, 
122 S.E. 363, 96 W.Va. 96—State 
v. Padgett, 117 S.E. 493, 93 W.Va. 
623. 

Wls.—State v. Whitney, 18 N.W.2d 
705, 247 Wis. 112—Tendrup v. 

State, 214 N.W. 366, 193 Wis. 482. 
16 C.J. p 461 notes 90, 91. 

2.5 Okl.—Robinson v. State, 197 P. 
2d 517, 87 Okl.Cr. 267—Rice v. 

State, 177 P.2d 849, 83 Okl.Cr. 409 
—Neighbors v. State, 177 P.2d 133, 
83 Okl.Cr. 331—Scott v. State, 115 
P.2d 763, 72 Okl.Cr. 305. 

3. Anti-Racketeering’ Act violations 

U.S.—Callanan v. U. S., C.A.Mo., 223 
F.2d 171, certiorari denied 76 S.Ct. 
102, 350 U.S. 862, 100 L.Ed. 764, 
rehearing denied 76 S.Ct. 210, 350 
U.S. 926, 100 L.Ed. 810. 

Arson. 

Ark.—Jewell v. State, 251 S.W.2d 
486, 220 Ark. 908. 

Assault and battery 

Pa.—Commonwealth v. Rouchie, 7 A. 

2d 594, 136 Pa.Super. 594. 

[ Assault with dangerous weapon 
Okl.—Lane v. State, 84 P.2d 807, 65 
Okl.Cr. 192. 

Burglary ! 

Neb.—Smith v. State, 99 N.W.2d 8, 
169 Neb. 199. 

Tex.—Massey v. State, 262 S.W. 550, 
94 Tex.Cr. 604. 

Wash.—State v. Odell, 62 P.2d 711, 
188 Wash. 310. 

Chicken stealing 

Mo.—State v. Walters, 29 S.W.2d 89. 

Counterfeiting 

U.S.—Gaudio v. U. S., C.A.W.Va., 179 
F.2d 300. 

Disorderly conduct 
Ala.—Pilgrim v. State, 186 So. 184, 
28 Ala.App. 383, certiorari denied 
186 So. 185, 237 Ala. 261. 

Embezzlement 

U.S.—Downing v. U. S., C.C.A.Fla., 54 
F.2d 65. 

W.Va.—State v. Smith, 186 S.E. 621, 
117 W.Va. 598. 

Gambling 

Miss.—Hearn v. State, 69 So.2d 223, 
219 Miss. 412. 

Grand larceny 

Ark.—Morris v. State, 126 S.W.2d 93, 
197 Ark. 778. 
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Miss.—Williams v. State, 61 So.2d 
793, 216 Miss. 158. 

Eomioide 

Ala.—Mosley v. State, 112 So. 811, 
22 Ala.App. 95. 

Ark.—Brockelhurst v. State, 111 S.W. 

2d 527, 195 Ark. 67. 

Cal.—People v. Hall, 30 P.2d 23, 220 
C. 166, rehearing denied 30 P.2d 
996, 220 C. 166, appeal dismissed 
Hall v. People of State of Cali¬ 
fornia, 54 S.Ct. 869, 292 U.S. 614, 
78 L.Ed. 1473, certiorari denied 
Hall v. State of California, 56 S. 
Ct. 381, 296 U.S. 656, 80 L.Ed. 467. 
Colo.—Davis v. People, 238 P. 25, 77 
Colo. 546. 

Ky.—Minlx v. Commonwealth, 249 
S.W.2d 48. 

L, a .—state v. Louviere, 115 So. 914, 
165 La. 718. 

N.J.—State v. Juliano, 138 A. 575, 103 
N.J.Law 663. 

N.C.—State v. Jones, 175 S.E. 188, 
206 N.C. 812. 

Okl.—Igo v. State, Cr., 267 P.2d 1082 
—Graham v. State, 230 P. 763, 28 
Okl.Cr. 266. 

Incest 

Neb.—Svehla v. State, 96 N.W.2d 649, 
168 Neb. 553. 

Income tax violations 

U.S.—Rickenbaker v. U. S., C.A.S.C., 

214 F.2d 2, certiorari denied 75 S. 
Ct. 64, 348 U.S. 832, 99 L.Ed. 656— 
Remmer v. U. S., C.A.Nev., 205 F. 
2d 277, vacated on other grounds 
74 S.Ct. 450, 347 U.S. 227, 98 L. 
Ed. 654, and reaffirmed, C.A., 222 
F.2d 720, certiorari granted 76 S. 
Ct. 63, 350 U.S. 820, 100 L.Ed. 733 
—Himmelfarb v. U. S., C.A.Cal., 
175 F.2d 924, certiorari denied 70 
S.Ct. 103, 338 U.S. 860, 94 L.Ed. 627, 
and Ormont v. U. S., 70 S.Ct. 103, 
338 U.S. 860, 94 L.Ed. 527. 

Liquor law violations 

Ky.—Guerino v. Commonwealth, 254 
S.W.2d 498. 

Perjury 

Cal.—People v. Barwick, 62 P.2d 590, 
7 C.2d 696. 

Ga.—Smith v. State, 69 S.E.2d 281, 
85 Ga.App. 459. 

Bape 

Ala.—Waller v. State, 28 So.2d 815, 
82 Ala.App. 586. 

La.—State v. Longino, 186 So. 79, 191 
La. 714. 

Or.—State v. Putney, 224 P. 279, HO 
Or. 634. 

Tex.—Edwards v. State, 226 S.W.2d 
865, 154 Tex.Cr. 259. 

Receiving stolen property 
Ark.—Slinkard v. State, 103 S.W.2d 
50, 193 Ark. 765. 

Bobbery 

Ala.—Owens v. State, 109 So. 109, 

215 Ala. 42. 
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§ 1865, the ruling of the trial court as to a con- formity with the law of the land, 8 and established 

tinuance will not be disturbed on appeal in the ab- rules of practice. 8 * 5 It should not be exercised 

sence of a clear abuse of discretion. On a collateral arbitrarily or capriciously, 9 nor in disregard of 

attack the ruling of the court will be even less the fundamental rights of accused; 10 it does not 

easily disturbed. 3 - 5 authorize the court to refuse a continuance when 

The rule making continuances discretionary ap- the circumstances disclose a condition of affairs 

plies to applications made before or during a trial,s-io showing that justice to accused entitles him to a 

and has been viewed as especially applicable when postponement of his trial, 11 and a continuance should 

the application is based on equitable and not on always be granted on a sufficient showing. 12 The 

statutory grounds, 4 or where it appears that the mere fact that the case was disposed of with 

real purpose of the continuance is to secure delay. 5 unusual despatch is not an earmark of error. 18 The 

Even a first application for a continuance is not a presiding judge must be, to a certain extent, free 

matter of right, but is addressed to the sound dis- to secure a speedy and expeditious trial, when 

cretion of the trial judge. 6 sueh speed and expedition are not inconsistent with 

The discretion of the court as to continuances is fairness. 14 While it is not necessary, to constitute 


not absolute, however; 7 it must be 

3.5 U.S.—U. S. ex rel. Mills v. Ra- 
gen, D.C.I11., 77 F.Supp. 15. 

3.10 U.S.—Bunn v. U. S., C.A.Minn., 
260 F.2d 313. 

Adjournments pending trial see infra 
§ 985. 

Granting- of a continuance for mat¬ 
ters arising- in progress of trial is in 
discretion of trial court. 

U.S.—Martin v, U. S., C.A.Tex., 266 
F.2d 97. 

4. Ind.—Krupa v. State, 154 N.E. 
666, 198 Ind. 695. 

Tex.—Hogue v. State, 234 S.W.2d 687, 
155 Tex.Cr. 310—Stanfield v. State, 
212 S.W.2d 516, 152 Tex.Cr. 324, re¬ 
hearing denied 213 S.W.2d 837, 152 
Tex.Cr. 324—Lewis v. State, 136 S. 
W.2d 856, 138 Tex.Cr. 475—Kirby 
v. State, 150 S.W. 455, 68 Tex.Cr. 
63. 

5- Iowa.—State v. Hathaway, 276 N. 

W. 207, 224 Iowa 478. 

16 C.J. P 452 note 93. 

6. Tex.—Hyles v. State, 92 S.W.2d 
450, 130 Tex.Cr. 154. 

16 C.J. p 452 note 94. 

Second or further continuance as dis¬ 
cretionary see infra § 527. 

7- Tex.—Dixon v. State, 238 S.W. 
227, 91 Tex.Cr. 217. 

8. Va.—Benton v. Commonwealth, 18 
S.E. 282, 90 Va. 328. 

Trial judge has no discretion In 
application of legal rules or princi¬ 
ples to a finding of fact made by 
him. 

Ga.—Edwards v. State, 50 S.E.2d 10, 
,204 Ga. 384. 

8.5 Iowa.—State v. French, 35 N.W. 
2d 1, 240 Iowa 1. 

Ky.—Knuckles v. Commonwealth, 261 
S.W.2d 667. 

9. Cal.—People v. Barwick, 62 P.2d 
590, 7 C.2d 696, 

Ill.—People v. Schell, 240 Ill.App. 
254. 

Ky.—Carter v. Commonwealth, 81 S. 
W.2d 883, 258 Ky. 807. 


exercised in con- | abuse, that the 

Tex.—Gardner v. State, 26 S.W.2d 
639, 114 Tex.Cr. 584—Sorrell v. 

State, 186 S.W. 336, 79 Tex.Cr. 437. 
Va.—Parsons v. Commonwealth, 152 
S.E. 547, 154 Va. 832. 

Wash.—State v. Hartwig, 219 P.2d 
564, 36 Wash.2d 598. 

16 C.J. p 452 note 98. 

10. Ga.—Edwards v. State, 50 S.E. 
2d 10, 204 Ga. 384. 

Ky.—Knuckles v. Commonwealth, 261 
S.W.2d 667—Hudson v. Common¬ 
wealth, 295 S.W. 886, 220 Ky. 582. 
Neb.—Dolen v. State, 27 N.W.2d 264, 
148 Neb. 317. 

Va.—Lacks v. Commonwealth, 28 S. 

E.2d 713, 182 Va. 318. 

Entire record examined 

In determining whether the court 
abused its discretion in refusing a 
continuance, the court may look to 
the entire record to determine wheth¬ 
er accused had a fair trial or wheth¬ 
er any of his rights were in any 
manner substantially prejudiced. 
Neb.—Cox v. State, 68 N.W.2d 497, 
159 Neb. 811. 

Bight guaranteed by Constitution 

(1) When request for continuance 
in criminal case is based on a right 
guaranteed by state or Federal Con¬ 
stitution, the question presented is 
one of law, not one of discretion. 
N.C.—State v. Hackney, 81 S.E.2d 778, 

240 N.C. 230—State v. Farrell, 26 
S.E.2d 322, 223 N.C. 321. 

(2) Subject to constitutional right 
to due process of law, the granting 
of a continuance in criminal case is 
discretionary. 

Mass.—Commonwealth v. Locke, 138 
N.E.2d 350, 335 Mass. 106. 

Abuse of discretion not violation of 
Constitution 

(1) Mere error of court in exer¬ 
cising its discretion to grant con¬ 
tinuance is no violation of Constitu¬ 
tion. 

Ill.—People v. Farley, 96 N.E.2d 453, 
408 Ill. 288. 


court shall act wickedly or with 

(2) So, abuse of discretion in re¬ 
fusing of continuance did not con¬ 
stitute a denial of due process and 
was nothing more than an error of 
law. 

U.S.—Wallace v. U. S., C.A.S.D., 174 
F.2d 112, certiorari denied 69 S.Ct. 
1505, 337 U.S. 947, 93 L.Ed. 1749, 
rehearing denied 70 S.Ct. 30, 338 
U.S. 842, 94 L.Ed. 615. 

11. U.S.—Rex v. Rapp, Pa., 1 Dali. 
9, 1 L.Ed. 14. 

Ga.—Scoggins v. State, 106 S.E.2d 39, 
98 Ga.App. 360. 

Ill.—People v. Schell, 240 Ill.App. 
254. 

Iowa.—State v. French, 35 N.W.2d 1, 
240 Iowa 1. 

Ky.—Samuels v. Commonwealth, 159 
S.W. 575, 154 Ky. 758. 

N.Y.—People v. Hull, 296 N.Y.S. 216, 
251 App.Div. 40. 

N.C.—State v. Farrell, 26 S.E.2d 322, 
223 N.C. 321. 

12. Cal.—People v. Barwick, 62 P.2d 
590, 7 C.2d 696. 

Ga.—Scoggins v. State, 106 S.E.2d 39, 
98 Ga.App. 360. 

Okl.—Beck v. State, 297 P. 820, 50 
Okl.Cr. 325. 

Befusal as abuse of discretion. 

Refusal to grant continuance on 
duly verified motion sufficient on its 
face was abuse of discretion. 

Okl.—Smith v. State, 9 P.2d 970, 53 
Okl.Cr. 239. 

13. Neb.—Hubbard v. State, 91 N.W. 
869, 65 Neb. 805, 806. 

N.C.—State v. Sultan, 54 S.E. 841, 142 
N.C. 569, 9 Ann.Cas. 310. 

14. Ga.—Allen v. State, 10 Ga. 85. 
Ohio.—Haas v. State, 13 Ohio Cir.Ct. 

418, 7 Ohio Cir.Dec. 509. 

Speed and other factors inconsistent 
with fair trial 

N.J.—Kruttschnitt v. Hagaman, 25 A- 
2d 200, 128 N.J.Law 246. 
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intentional unfairness, 15 it is essential to show that 
it has committed a clear or palpable error, without 
the correction of which manifest injustice will be 
done. 15 

Factors for consideration in exercise of discre¬ 
tion . In determining whether to exercise its dis¬ 
cretion in granting a continuance in a criminal case, 
the court should consider the particular facts pe¬ 
culiar to the case in hand, 17 including the nature of 
the crime and the circumstances attending its com¬ 
mission, 18 the business before the court, the num¬ 
ber of witnesses, and the venire of men in attend¬ 
ance, 19 as well as the shifts, the devices, and the 
false pretenses to which persons accused often re¬ 
sort to escape or to delay justice, 20 and should weigh 
the factors both of affording accused adequate op¬ 
portunity to prepare his defense and of expediting 
the trial so as to avoid unreasonable delay. 21 The 
court should bear in mind that it is the guardian 
of the rights of accused as well as of those of the 
people at large, 22 and should not unduly force him 
to trial, 23 nor for light causes jeopardize the rights 
or interests of the public. 24 

Application at first term after arrest or indict¬ 
ment. Although it is well settled that an applica¬ 
tion for a continuance made at the first term of 
court after accused’s arrest or indictment is ad¬ 


dressed to the discretion of the trial judge, 25 it 
has, nevertheless, been held that motions for a 
continuance made at such time stand on a different 
footing from a motion made at a subsequent term, 25 
and as to such motions the discretion of the court 
should be exercised liberally to the end that accused 
may have a reasonable opportunity to prepare for 
trial and that every facility may be afforded for 
presenting his defense as fully as if the case were 
tried at a subsequent term, 27 although the latter 
rule has been held inapplicable where no motion for 
postponement was made when the persons accused 
were put on trial. 28 

Compared to rule in civil cases . In so far as the 
granting or the refusing of continuances rests in 
the discretion of the court, generally speaking, the 
rules are substantially the same in criminal and 
in civil cases, 29 except as modified by differences 
in procedure arising in the two classes of cases, 30 
although, partly by virtue of statute and partly from 
judicial decisions, differences in practice in the 
respective states have arisen. 31 Thus, it has been 
declared that continuances in criminal cases are 
not governed by the strict rules of civil cases and 
should be granted whenever principles of justice ap¬ 
pear to demand a postponement. 31 - 6 On the other 
hand, it is said that applications for continuance 


IS- Ga.—Long- v. State, 38 Ga. 491. 
Brooks v. State, 60 S.E. 211, 3 Ga. 
App. 458. 

18. Ala.—Green v. State, 41 So.2d 
566, 252 Ala. 513— Corpus Juris 
Secundum cited in Clayton v. State, 
13 So.2d 420, 422, 244 Ala. 10. 
Ga.—Harris v. State, 45 S.E. 973, 
119 Ga. 114. 

N.C.—State v. Gant, 159 S.E. 427, 201 
N.C. 211. 

16 C.J. p 453 note 10. 

17. U.S.—Martin v. TJ. S., C.A.Tex., 
266 F.2d 97. 

Colo.—Harris v. Municipal Court of 
City & County of Denver, 234 P. 
2d 1055, 123 Colo. 539. 

Ill.—People v. Ritcheson, 71 N.E.2d 
30, 396 Ill. 146. 

Iowa.—State v. Myers, 79 N.W.2d 
382, 248 Iowa 44. 

Ky.—Sanders v. Commonwealth, 269 
S.W.2d 208 —Commonwealth v. 

Creech, 230 S.W.2d 622, 313 Ky. 140 
—Hood v. Commonwealth, 198 S.W. 
2d 793, 303 Ky. 686—Bolin v. Com¬ 
monwealth, 268 S.W. 306, 206 Ky. 
608. 

Mo.—State v. Le Beau, 306 S.W.2d 
4 82. 

Neb.—Smith v. State, 9 9 N.W.2d 8, 
169 Neb. 199. 

S.C.—State v. Livingston, 105 S.E.2d 
73, 233 S.C. 400. 


18. Ill.—People v. Crump, 125 N.E. 
2d 615, 5 Ill. 2d 251—People v. 
Ritcheson, 71 N.E.2d 30, 396 Ill. 
146. 

Pa.—Commonwealth v. Chavis, 53 A. 
2d 96, 357 Pa, 158, certiorari de¬ 
nied 68 S.Ct. 104, 332 U.S. 811, 92 
L.Ed. 389—Commonwealth v. Deni, 
176 A. 919, 317 Pa. 289. 

Commonwealth v. Hicks, 98 A.2d 
478, 173 Pa.Super. 395—Common¬ 
wealth v. Grosso, 84 A.2d 239, 169 
Pa.Super. 606. 

Absence of complicating incidents 

l Whether a continuance should be 
granted is dependent on nature of 
crime and circumstances attending 
it, and more time should be allowed 
where occurrences surrounding a 
crime, its preparation, and execu¬ 
tion, are involved than where there 
are no complicating incidents. 

Pa.—Commonwealth v. Lockard, 188 
A. 755, 325 Pa. 56. 

19. Mo.—Green v. State, 13 Mo. 382. 

20. Tenn.—State v. Rigsby, 6 Lea 
554. 

16 C.J. p 453 note 8. 

21. Ky.—Bolin v. Commonwealth, 
268 S.W. 306, 206 Ky. 608. 

Mo.— Corpus Juris Secundum cited 
in State v. Le Beau, 306 S.W.2d 
482, 486. 

22. N.Y.—People v. Horton, 4 Park. 

Cr. 222. I 
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23. Ky.—Baldridge v. Common¬ 
wealth, 88 S.W. 1076, 28 Ky.L. 33. 

16 C.J. p 453 note 2. 

24. N.Y.—People v. Horton, 4 Park. 
Cr. 222. 

16 C.J. p 453 note 3. 

25. Ga.—Malone v. State, 49 Ga. 210. 
16 C.J. p 452 note 95. 

26. Ga.—Cartee v. State, 69 S.E.2d 

827, 85 Ga.App. 532—Patten v. 

State, 72 S.E. 521, 10 Ga.App. 20. 

16 C.J. p 452 note 96. 

27. Ga.—Cartee v. State, 69 S.E.2d 
827, 85 Ga.App. 532—Waters v. 
State, 9 S.E.2d 716, 62 Ga.App. 
720—Crowe v. State, 138 S.E. 270, 
36 Ga.App. 762. 

16 C.J. p 452 note 97. 

Continuances on ground of want or 
preparation for trial see infra 8 
496. 

28. Ga.—Gates v. State, 88 S.E. 910, 
18 Ga.App. 94. 

29. Fla.—Hysler v. State, 181 So. 
354, 132 Fla. 209. 

16 C.J. p 453 note 16. 

30. Fla.—Hysler v. State, supra. 

31. Fla.—Moore v. State, 52 So. 971, 
59 Fla. 23. 

16 C.J. p 453 note 17, 

31.5 Ga.—Scoggins v. State, 106 S. 
E.2d 39, 98 Ga.App. 360—Hobbs v. 
State, 68 S.E. 515, 8 Ga.App. 53. 
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in criminal cases should he scanned more closely 
and rigidly than in civil cases, because of the 
greater temptation to seek delay . 32 

Trial courts are usually fully justified in refusing, 
not only continuances, but even temporary post¬ 
ponements, where such postponement would so dis¬ 
arrange their calendars as to leave the court and 
the jury without cases to hear, or would neces¬ 
sitate an unreasonable retention of trial juries and 
the consequent expense to the county, or the pro¬ 
longed detention of the state's witnesses, with the 
added expense and possible loss of their testimony . 33 

Absence of accused . An application for a con¬ 
tinuance based on the absence of accused is ad¬ 
dressed to the sound discretion of the trial court , 33 - 5 
and in .the absence of substantial prejudice may be 
refused . 33 - 10 Accused may not successfully Com¬ 
plain of continuances granted while he was a fugi¬ 
tive from justice . 34 Under statutes permitting trial 
of misdemeanors in the absence of accused, as con¬ 
strued in connection with constitutional provisions 
guaranteeing him the right to be heard and 
to meet witnesses, it would be an abuse of discretion 
for the court to proceed with the trial in the excus¬ 
able absence of accused for reasons beyond his 
control , 35 although in his voluntary absence the 
trial may properly proceed . 36 It has been stated 
that under statutes providing for continuances where 
accused is a member of the state legislature, ac¬ 
cused member may have a continuance of a criminal 
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prosecution where he is in attendance at a legisla¬ 
tive session . 37 

Waiver of right. A right to a continuance may 
be waived . 37 * 5 

b. Statutory Restrictions on Court's Discretion 

In some Jurisdictions continuances must be granted 
In criminal cases on compliance with statutory provi¬ 
sions restricting the court's discretion. 

The rule that the court may exercise its dis¬ 
cretion in granting continuances is in some juris¬ 
dictions, subject to certain limitations prescribed by 
statutes . 38 These provisions are inclined to liberal¬ 
ity in favor of accused , 33 and should, at least when 
life is involved, receive a liberal interpretation . 40 
Where the statutes are fully complied with, and no 
facts discrediting the affidavit for continuance are 
shown, the court has no discretion in the matter but 
must grant the same . 41 However, under statutes 
providing that the truth of any application for a 
continuance, as well as the merit of the ground set 
forth therein, shall be addressed to the sound dis¬ 
cretion of the court, a continuance is not granted as 
a matter of right, but the application is addressed 
to the discretion of the court . 42 

c. Joint Defendants 

The granting of continuance In the case of the de¬ 
fendants Jointly Indicted rests in the court's discretion. 
In the absence of a severance, grant of a continuance as 
to one operates to continue the case as to all, although 
after severance granting of a continuance as to one does 
not entitle another to secure a continuance. 


32. Fla.—Acree v. State, 15 So.2d 
262, 153 Fla. 661—Brown v. State, 
184 So. 777, 136 Fla. 90—Hysler v. 
State, 181 So. 364, 132 Fla. 209— 
Diehl v. State, 168 So. 504, 117 Fla. 
816—Whitman v. State, 122 So. 567, 
97 Fla. 988—Walker v. State, 113 
So. 96, 93 Fla. 1069—Jacques v. 
State, 97 So. 380, 86 Fla. 137. 

16 C.J. p 453 note 18. 

33. Idaho.—State v. Cannon, 140 P. 
963, 26 Idaho 182. 

33.5 Mich.—People v. Smith, 63 NT. 
W.2d 695, 334 Mich. 10. 

Absence during* proceeding's not 
forming part of the trial does not en¬ 
title accused to a continuance, and 
denial of motion for continuance on 
ground that accused was not present 
at time of submission of question of 
his present sanity to jury, and that 
he was not present at time the court 
decreed him presently sane, was not 
error, since proceedings did not form 
part of trial. 

La.—State v. Basco, 43 So.2d 761, 216 
La. 365. 

33.10 Mich.—People v. Smith, 53 N. 
W.2d 595, 334 Mich. 10. 


34. Cal.—People v. Martin, 233 P. 
85, 70 C.A. 271. 

35. Ky.—Talbott v. Commonwealth, 
270 S.W. 32, 207 Ky. 749. 

Forced absence while in jail 
Under Const. § 11, court erred in 
denying accused continuance on 
ground he was in jail for ten days 
in another county for misdemeanor, 
and conviction in his absence will 
not be permitted to stand. 

Ky.—Wallen v. Commonwealth, 264 
S.W. 1106, 204 Ky. 612, followed 
in McCoy v. Commonwealth, 291 
S.W. 1063, 218 Ky. 700. 

36. Ky.—Talbott v. Commonwealth, 
2 70 SW. 32, 207 Ky. 749—Truitt v. 
Commonwealth, 197 S.W. 797, 177 
Ky. 397. 

37. Okl.—Johnson v. State, 283 P. 
590, 45 Okl.Cr. 384. 

Statutory provisions with respect to 
continuances because of absence of 
counsel on legislative duties see 
infra § 484. 

Statute mandatory 

Statute requiring a court to con¬ 
tinue a cause where a party is a 
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member of the Legislature then in 
session is mandatory. 

Tex.—King v. State, 273 S.W.2d 72, 
160 Tex.Cr. 556, 49 A.L.R.2d 1071- 
Statute not unconstitutional 
Tex.—Mora v. Ferguson, 199 S.W.2d 
759, 145 Tex. 40%. 

37.5 Accused by announcing ready 

when case was called, waived right 
to continuance. 

Ky.—Fulton v. Commonwealth, 294 
S.W.2d 89. 

38. Iowa.—State v. Moran, 7 Iowa 
236. 

Ky.—Commonwealth v. Viers, 2 Duv. 
377. 

Tex.—King v. State, 273 S.W.2d 72 ; 
160 Tex.Cr. 556, 49 A.L.R.2d 1071. 

39. Ga.—Copenhaveif v. State, 14 
Ga. 22. 

40. Tenn.—John v. State, 1 Head 
49. 

16 C.J. p 454 note 23. 

41. Ga.—Carter v. State, 74 S.E. 
846, 11 Ga.App. 141. 

16 C.J. p 454 note 24. 

42. Tex.—Innis v. State, 34 S.W.2d 
268, 116 Tex.Cr. 350. 

16 C.J. p 454 note 25. 
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The granting of a continuance as to defendants 
jointly indicted rests in the sound discretion of the 
trial court. 43 Where no severance has been granted 
and it does not appear that all persons jointly in¬ 
dicted are desirous of a continuance, a single de¬ 
fendant cannot properly apply for a continuance for 
himself alone. 43 - 5 A continuance granted on the ap¬ 
plication of one joint defendant operates as a con¬ 
tinuance to all of them, when no severance has been 
granted,* 44 but after severance the fact that a con¬ 
tinuance is granted to one does not entitle the other 
to the same as a matter of right; 45 nor, on the 
other hand, does it preclude him from demanding a 
trial if he so desires. 46 So, too, a statute provid¬ 
ing that, where two or more persons are indict¬ 
ed, either jointly or severally, for an offense grow¬ 
ing out of the same transaction, either codefendant 
may, for the purpose of defensive testimony, by 
making the prescribed affidavit, have his codefend¬ 
ant first tried, does not contemplate that if such 
codefendant is convicted and appeals the other shall 
be entitled to a continuance as a matter of right 
until the appeal is determined. 47 Such severance 
may be demanded at any time before an announce¬ 


ment of ready for trial on the merits; 43 and where 
the affidavit for severance has been made, the state 
cannot defeat its operation and effect by continuing 
the case of the codefendant whose testimony is de¬ 
sired by affiant. 49 It is not error to refuse a con¬ 
tinuance because of the absence of the accused’s 
codefendant, then a fugitive from justice. 50 

Application by the state . The state, on a proper 
showing, is entitled to a continuance as to each of 
jointly indicted persons accused, although one of 
them is ready and demands trial. 51 

§ 483. Grounds in General 

A continuance should be allowed only on sufficient 
grounds furthering Justice, and is properly denied where 
no substantial rights are prejudiced by proceeding 
promptly with the trial. 

Library References 
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It has been said that continuances are not fa¬ 
vored 53 and should be granted only in furtherance 
of justice, 53 and not merely for purposes of delay. 54 
A substantial reason for a continuance must be 


43. U.S.—Baron v. TJ. S., C.C.A.Ohio, 
286 F. 822, certiorari denied 43 S. 
Ct. 524, 262 U.S. 749, 67 L.Ed. 
1212 . 

Absence when, case called. 

Error could not be predicated on 
denial of motion for continuance 
grounded on absence of coindictee, 
even though coindictee was absent 
when case was first called, where 
thereafter, on day of trial, coindictee 
was present, was tried jointly with 
accused, and testified as witness in 
case. 

Miss.—Vaughn v. State, 70 So.2d 30, 
220 Miss. 21. 

Motion for severance and continu¬ 
ance ♦ 

Where two or more defendants are 
properly joined in one information 
in a misdemeanor case, a motion of 
one defendant for a continuance is 
addressed to trial court's sound dis¬ 
cretion. 

Kan.—State v. Kurent, 181 P. 603, 
105 Kan. 13. 

Plea of guilty by one 
Motion of defendant for a contin¬ 
uance when codefendant pleaded guil¬ 
ty was addressed to discretion of tri¬ 
al court. § 

U.S.—U. S. v. Cook, C.A.I11., 184 F. 
2d 642. 

43.5 U.S.—Harper v. U. S., C.C.A. 
Mo., 143 F.2d 795. 

44. U.S.—Harper v. U. S., supra. 
Tex.—Thompson v. State, 9 Tex.App. 

301—Krebs v. State, 3 Tex.App. 
348. 

16 C.J. p 454 note 26. , 


45. Ind.—White v. State, 31 Ind. 
262. 

Continuance granted as to one and 
refused as to other 

Refusal to grant continuance of 
theft prosecution so that coindictee 
might be tried first was held not 
error, where court had granted simi¬ 
lar application of coindictee. 

Tex.—Briggs v. State, 103 S.W.2d 
373, 132 Tex.Cr. 145. 

46. Ga.—Winkle v. State, 20 Ga. 666. 

47. Tex.—Murmutt v. State, Cr., 67 
S.W. 608. 

16 C.J. p 454 note 29. 

48. Tex.—Dodson v. State, 24 S.W. 
899, 32 Tex.Cr. 529. 

16 C.J. p 454 note 30. 

49. Tex.—Wolf v. State, 79 S.W. 
520, 46 Tex.Cr. 231. 

Forcey v. State, 16 S.W. 261, 29 
Tex.App. 408. 

50. Tex.—Godwin v. State, 73 S.W. 
804, 44 Tex.Cr. 599. 

16 C.J. p 454 note 32. 

51. La.—State v. Brooks, 30 La.Ann. 
335. 

53. Ind.—Krupa v. State, 154 N.E. 
666, 198 Ind. 695. 

N.C.—State v. Gibson, 50 S.E.2d 520, 
229 N.C. 497. 

53. Ind.—Krupa v. State, 154 N.E. 
666, 198 Ind. 695. 

Ky.—Dewberry v. Commonwealth, 44 
S.W.2d 1076, 241 Ky. 726. 

Mass.—Commonwealth v. Millen, 194 
N.E. 463, 289 Mass. 441. 

N.C.—Corpus Juris Secundum cited 
in State v. Hackney, 81 S.E.2d 778, 
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782, 240 N.C. 230—State v. Gibson, 
50 S.E.2d 520, 229 N.C. 497. 

Okl.—Hall v. State, 196 P.2d 703, 87 
Okl.Cr. 191—Baker v. State, 83 P.2d 
586, 65 Okl.Cr. 136—Ross v. State, 
246 P. 645, 34 Okl.Cr. 3G3. 

Directory statute 

A statute providing that the court 
shall set all criminal cases for trial 
for a date not later than thirty days 
after the date of entry of the plea of 
accused and that no continuance 
shall be granted except on affirma¬ 
tive proof in open court, on reason¬ 
able notice, that the ends of justice 
require a continuance has been held 
not to be directory only but to declare 
a policy that should not lightly be 
disregarded. 

Cal.—People v. Brown, 296 P.2d 560, 
141 C.A.2d 290. 

Escaping justice 

A continuance should only be 
granted in order that justice may be 
done, and not in order to enable a 
violator of the law to escape jus¬ 
tice. 

Okl.—Cantrell v. State, 176 P. 91, 15 
Okl.Cr. 280. 

54. Mass.—Commonwealth v. Millen, 
194 N.E. 463, 289 Mass. 441. 

Okl.—Baker v. State, 83 P,2d 586, 65 
Okl.Cr. 136—Ross v. State, 24C P. 
645, 34 Okl.Cr. 363. 

Evasion of trial 

Motion for continuance savoring of 
delay or purpose to evade trial should 
not be tolerated. 

Va.—Smith v. Commonwealth, 156 S. 
E. 577, 155 Va. 1111. 
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properly shown. 65 The more usual and prominent 
grounds generally alleged as a cause for a continu¬ 
ance are separately discussed infra §§ 484-501, 
as they are often specifically enumerated by statute, 
or have become established by the courts’ having 
long exercised their discretion on a certain state 
of facts in a uniform manner; 66 but no universal 
enumeration of such grounds is possible, as the 
sufficiency of a cause for a continuance is neces¬ 
sarily dependent on, and often intricately interwoven 
with, many facts and circumstances peculiar to the 
case in question and applicable statutory provisions. 
Undoubtedly the usual and most cogent considera¬ 
tion is whether or not, by a refusal, an injury will 
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be done applicant, 57 although circumstances working 
a hardship on accused are not sufficient grounds if 
beyond the control of the court. 68 The sufficiency 
of the grounds for a continuance rests primarily in 
the discretion of the trial court, 59 and the court 
may in its discretion properly refuse a continuance 
if no substantial right of accused is prejudiced 
thereby, 60 as where the ground of application is one 
unrelated to the prosecution of the criminal ac¬ 
tion; 61 although where refusal of a continuance 
will work prejudice to the substantial rights of ac¬ 
cused there is good and sufficient ground for grant- 
| ing the same. 62 


55. Ark.—McGaha v. State, 224 S.W. 
2d 534, 216 Ark. 165. 

Cal.—Zamloch, For and on Behalf of 
Cowan v. Municipal Court of City 
and County of San Francisco, 235 
P.2d 25, 106 C.A.2d 260—People v. 
Fuller, 104 P.2d 109, 40 C.A.2d 18. 
Minn.—State v. Fay, 92 N.W. 978, 88 
Minn. 269. 

Mo.—State v. Hampton, 172 S.W.2d 
1. 

N.C.—State v. Gibson, 50 S.E.2d 520, 
229 N.C. 497. 

S.C.—State v. Warr, 103 S.E.2d 757, 

233 S.C. 106. 

Right to speedy trial see supra §§ 
466, 467(2), and excuses for delay 
supra §§ 472(1)—472(4). 

56. N.H.—State v. Pike, 20 N.H. 344. 
Mo.—Corpus Juris Secundum cited In 

State v. Le Beau, 306 S.W.2d 482, 
486. 

57. Cal.—People v. Mangua, 42 P.2d 
681, 5 C.A,2d 353—People v. Claw¬ 
son, 255 P. 552, 82 C.A. 422. 

Mo.—Corpus Juris Secundum cited in 
State v. Le Beau, 306 S.W.2d 482, 
486. 

16 C.J. p 455 note 38. 

58. La.—State v. Ford, 37 La.Ann. 
443. 

16 C.J. p 455 note 39. 

59. Ga.—Hall v. State, 100 S.E.2<3 
176, 213 Ga. 557. 

Ky.—Woosley v. Commonwealth, 282 
S.W.2d 625—Sanders v. Common¬ 
wealth, 269 S.W.2d 208—Carter v. 
Commonwealth, 81 S.W.2d 883, 258 
Ky. 807—Jamerson v. Common¬ 
wealth, 20 S.W.2d 711, 230 Ky. 
704. 

N.C.—State v. Parker, 66 S.E.2d 907, 

234 N.C. 236, certiorari denied 
Parker v. State of North Carolina, 
73 S.Ct. 25, 344 U.S. 825, 97 L.Ed. 
642. 

60. Ala.—Street v. State, 96 So.2d 
680, 39 Ala.App. 190, reversed on 
other grounds 96 So.2d 686, 266 
Ala. 289—Erwin v. State, 100 So. 
79, 19 Ala.App. 658. 

Ark.—Cellars v. State, 216 S.W.2d 
47, 214 Ark. 326. 

Cal.—People v. Burwell, 279 P.2d 744, 


44 C.2d 16, certiorari denied Bur- 
well v. People of State of Cal., 75 
S.Ct. 788, 349 U.S. 936, 99 L.Ed. 
1265. 

Ga.—Harris v. State, 13 S.E.2d 459, 
191 Ga. 555. 

Ill.—People v. Weber, 83 N.E.2d 297, 
401 Ill. 584, certiorari denied 69 
S.Ct. 930, 336 U.S. 969, 93 L.Ed. 
1120 . 

La.—State v. Louviere, 115 So. 914, 
165 La. 718. 

Md.—Goldstein v. State, 150 A.2d 900, 
220 Md. 39. 

Miss.—Toler v. State, 53 So.2d 5. 
Mo.—State v. Ussery, 208 S.W.2d 245, 
•357 Mo. 414—State v. Cutter, 1 S. 
W.2d 96, 318 Mo. 687—State v. Mer- 
rell, 263 S.W. 118. 

Neb.—Linder v. State, 56 N.W.2d 734, 
156 Neb. 504. 

Nev.—State v. Economy, 130 P.2d 264, 
61 Nev. 394. 

N.C.— Corpus Juris Secundum cited in 

State v. Hackney, 81 S.E.2d 778, 
782, 240 N.C. 230—State v. Hobbs, 
3 S.E.2d 431, 216 N.C. 14. 

Okl.—Stallings v. State, Cr., 344 P. 
2d 1067—Tipton v. State, Cr., 308 
P.2d 670—Crain v. State, 104 P.2d 
450, 70 Okl.Cr. 45. 

Pa.—Commonwealth v. Flood, 153 A. 
152, 302 Pa. 190. 

Commonwealth v. Speroff, 82 A. 
2d 569, 169 Pa.Super. 197—Com¬ 
monwealth v. Frangos, 43 A.2d 627, 
158 Pa.Super. 77. 

Commonwealth v. Steward, Quar. 
Sess., 25 Leh.L.J. 464. 

S.C.—State v. Woods, 1 S.E.2d 190, 
189 S.C. 281. 

Tex.—Davis v. State, 146 S.W.2d 994, 
140 Tex.Cr, 597. 

Utah.—State v. Green, 57 P.2d 750, 
89 Utah 437. 

Wash.—State v. Odell, 62 P.2d 711, 
188 Wash. 310. 

Befusal not unjustified 

Ala.—Littlefield v. State, 63 So.2d 
565, 36 Ala.App. 507, certiorari de¬ 
nied 63 So.2d 573, 258 Ala. 532— 
Clark v. State, 34 So.2d 169, 33 Ala, 
App. 382, certiorari denied 34 So.2d 
171, 250 Ala. 255. 
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Remarks unheard by jury 

In seduction prosecution, where 
prosecutrix came into the courtroom 
while witness was testifying, and 
said, "It is a lie; it is not so; she 
knows it is not so,” and affidavits of 
jurors state that, if she made the re¬ 
marks, they did not hear her, there 
was no error in refusing to postpone 
the case and permitting accused to 
withdraw announcement of ready. 
Tex.—Rhea v. State, 255 S.W. 757, 96 
Tex.Cr. 11. 

61. U.S.—O’Brien v. U. S., C.C.A.I11., 
51 F.2d 193, certiorari denied 52 S. 
Ct. 129, 284 U.S. 673, 76 L.Ed. 569. 

Adjustment of civil liability in tax 
prosecution 

In prosecution for failing to make 
income tax returns, continuance to 
enable accused to present tax case to 
internal revenue bureau authorities 
was held properly denied, accused's 
belated action in seeking to adjust 
his unpaid taxes with the govern¬ 
ment having nothing to do with the 
prosecution of the criminal action. 
U.S.—O'Brien v. U. S., supra. 

62. Colo.—Kloberdanz v. People, 31 
P.2d 1111, 95 Colo. 30. 

Ky.—Breeding v. Commonwealth, 227 
S.W. 151, 190 Ky. 207. 

La.—State v. McKinney, 131 So. 667, 
171 La. 549. 

Fa.—Commonwealth v. Ronello, 96 A. 
826, 251 Pa. 329. 

Tex.—Reid v. State, 133 S.W.2d 979, 
138 Tex.Cr. 34. 

Denial of opportunity to rebut tes¬ 
timony 

Refusal to grant twenty-four hour 
continuance in liquor prosecution, 
where immediately before trial dis¬ 
trict attorney indorsed names of two 
witnesses on information, was held 
prejudicial error under showing that, 
if continuance had been granted, ac¬ 
cused could have produced witnesses 
to rebut material testimony of one 
witness and to impeach credibility of 
other. 

Colo.—Kloberdanz v. People, 31 F.2d 
1111, 95 Colo. 30. 
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Failure to assign any reason for a continuance 
may warrant denial of an application therefor. 63 

§ 484. Absence of Counsel 
• a. In general 

b. Absence from illness; death of coun¬ 
sel 

a. In General 

As a general rule, where the matter !s not otherwise 
regulated by statute, an application for a continuance 
because of the absence of accused's counsel, or the ab¬ 
sence of particular counsel, where accused Is represented 
by other counsel is addressed to the discretion of the trial 
court, which must not be arbitrarily exercised or in such 
manner as to Infringe the substantial rights of the 
accused. 

Library References 
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While there is authority for the view that if ac¬ 


cused and his counsel make reasonable efforts to pre¬ 
pare for trial but on the day of trial counsel is 
absent because of engagement in another court or 
some other good cause, accused is entitled as a matter 
of right to a continuance, 63 - 50 as a general rule, 
where the matter is not otherwise regulated by 
statutes, such as those considered infra this section, 
an application for a continuance because of the 
absence of accused’s counsel, 63 * 55 or the absence 
of particular counsel where accused is represented 
by other counsel 64 is addressed to the sound discre¬ 
tion of the trial court, to be exercised in accord¬ 
ance with the facts and circumstances of the par¬ 
ticular case, 65 taking into consideration not only 
the convenience of the court and prosecution but 
also the rights of accused. 65 - 5 Also addressed to 
the sound discretion of the court is an application 
for a continuance to enable accused to secure 
counsel where he is without counsel. 65 - 10 In any 


Postponement to permit marriage 
barring prosecution 
Where at time accused, a married 
man, was tried for abduction under 
Code 1924 $ 4411, his wife had been 
granted an absolute divorce, and ac¬ 
cused moved for a definite and short 
postponement so that he might legal¬ 
ly marry wronged woman and plead 
this marriage in bar of prosecution, 
it was held that, in view of § 4413, 
overruling of such motion for con¬ 
tinuance was error. 

Va.—Lee v. Commonwealth, 127 S.E. 
170, 141 Va. 528. 

63. III.—People v. Dorr, 178 N.E. 
476, 846 Ill. 295. 

63.50 D.C.—Hawkins v. U. S., Mun. 
App., 105 A.2d 250—Tolbert v. U. S., 
MunApp., 55 A.2d 91. 

Orderly dispatch of court business 
cannot be upset and delayed by at¬ 
torney whose actions indicate indif¬ 
ference to his duties to his client and 
court. 

D.C.—Hawkins v. U. S„ MunApp., 
105 A.2d 250—Tolbert v. TJ. S., Mun. 
App., 55 A.2d 91. 

Message left with clerk on day of 
trial by counsel engaged by accused 
stating that he was engaged in dis¬ 
trict court was insufficient to require 
a continuance in absence of entry of 
any appearance by such counsel or 
any showing of preparation for trial 
or any information as to when he 
would be available to try case. 

D.C.—Tolbert v. U. S., supra. 

63.55 Okl.—McCormick v. State, Cr., 
279 P.2d 359. 

Illness of attorney’s wife 
Application for continuance be¬ 
cause counsel declined to appear on 
account of sickness of his wife calls 
into action the sound discretion of 
the trial court, there being no stat-, 


ute making absence of counsel 
ground for postponement, except 
where attorney for party applying 
Is a member of general assembly. 
Ind.—Roberts v. State, 124 N.E. 750, 
188 Ind. 713. 

Trial in another state 
Postponement of trial on account 
of absence of counsel without leave 
for purpose of engaging In trial of a 
case in court of another state lies in 
discretion of court. 

Ga.—Keith v. State, 73 S.E.2d 595, 87 
Ga.App. 308. 

Since repeal of statutes providing 
that an attorney actually engaged in 
the trial of certain causes should not 
be required to proceed to the trial of 
other causes except by special or¬ 
der of court, other conflicting en¬ 
gagements of counsel afford no right 
to continuance of any particular case, 
and matter is wholly in control of 
court. 

Mass.—Commonwealth v. Festo, 146 
N.E. 700, 251 Mass. 275. 

64. Ga.—Keith v. State, 73 S.E.2d 
595, 87 Ga.App. 808. 

Ill.—People v. Trimble, 177 N.E. 696. 
345 Ill. 82—People v. Kleist, 142 
N.E. 486, 311 Ill. 179. 

Iowa.—State v. Davis, 183 N.W. 314, 
191 Iowa 720. 

Kan.—State v. Sweet, 168 P. 1112, 
101 Kan. 746. 

N.C.—State v. Bennett, 76 S.E.2d 42, 
237 N.C. 749. 

There is no absolute right, even in 
a criminal trial, to be represented by 
a particular attorney when this is 
made the grounds for a motion for a 
continuance. 

Cal.—Givens v. Department of Alco¬ 
holic Beverage Control, App., 1 Cal. 
Rptr. 446. 

Illness of wife 

Where accused has more than one I 
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lawyer, a continuance will not nec¬ 
essarily be granted on account of the 
absence or inability of one of his 
lawyers to attend and participate in 
his trial, and there was no error in 
refusing a continuance by reason of 
sickness of a lawyer’s wife where 
he nevertheless appeared at the trial. 
Ky.—Perry v. Commonwealth, 255 S. 
W. 522, 200 Ky. 696. 

65. Ga.—Griffin v. State, 69 S.E.2d 
665, 85 Ga.App. 602. 

Ky.—Jamerson v. Commonwealth, 20 
S.W.2d 711, 230 Ky. 704. 

16 C.J. p 455 note 44. 

Lack of complications 

Where Issues are simple, witnesses 
and facts few and uncomplicated, 
and such that an attorney may grasp 
all knowledge necessary to full pres¬ 
entation of case in short time, ab¬ 
sence of one of accused’s attorneys 
is not ground for continuance. 

Ky.—Brennon v. Commonwealth, 185 
S.W. 489, 169 Ky. 815. 

Unavoidable character of absence 
Absence of attorney as ground for 
continuance requires showing that 
attorney was unavoidably absent. 

Ky.—Barnett v. Commonwealth, 20 S. 
W.2d 463, 230 Ky. 614. 

65.5 Cal.—People v. Manchetti, 175 
P.2d 533, 29 C.2d 452. 

65.10 U.S.—U. S. v. Arlen, C.A.N.T., 
252 F.2d 491—Spevak v. TJ. S., C.C. 
A.Md., 158 F.2d 594, certiorari de¬ 
nied 67 S.Ct. 771, 330 U.S. 821, 91 L. 
Ed. 1272. 

Cal.—People v. Rogers, 309 P.2d 949, 
150 C.A.2d 403. 

N.J.—Zasada v. State, 89 A.2d 45, 19 
N.J.Super. 589. 

State v. Longo, 44 A.2d 349, 133 
N.J.Law 301. 

Want of preparation as ground for 
continuance see infra 8 496. 
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case, however, such discretion necessarily has lim¬ 
itations and the action taken must not be arbitrary 
or without justification, 66 - 16 and must not be exer¬ 
cised in such manner as to infringe the substantial 
rights of accused. 65 * 20 

Subject to these limitations, the court may prop- 
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erly refuse a continuance sought because of the ab¬ 
sence of counsel, 65 * 25 or to enable accused to secure 
counsel. 65 * 30 The trial court may likewise refuse 
a continuance on the ground of the absence of par¬ 
ticular counsel where accused is represented by oth¬ 
er counsel and the absence of particular counsel 
will not substantially prejudice his rights, 66 this 


65.15 Wash.—State v. Hartwig, 219 
P.2d 564, 36 Wash.2d 598. 

Refusal abuse of discretion 

(1) Court’s failure to grant a con¬ 
tinuance because of the engagement 
of accused’s attorney in another case 
may be considered an improper exer¬ 
cise of the court's discretion. 

N.Y.'_People v. Gordon, 30 N.Y.S.2d 

*625, 262 App.Div. 634—People v. 
Hull, 296 N.Y.S. 216, 251 App.Div. 
40. 

Tex.—Richardson v. State, 288 S.W. 
2d 500, 162 Tex.Cr. 607. 

(2) "The court’s refusal to grant 
an adjournment because of the ab¬ 
sence of retained counsel, with no ev¬ 
idence that said absence was deliber¬ 
ate with intention of impeding or 
thwarting the orderly process of law, 
constitutes an improvident abuse of 
discretion.” 

K.Y.—People v. McManus, 181 N.Y.S. 
2d 1001, 1006, 17 Misc.2d 247. 

(3) If the uncontradicted evidence 
shows that accused is incapacitated 
and In bed for all but a short time 
between arraignment and trial, It is 
an abuse of discretion to deny him a 
continuance to secure counsel. 

Cal.—People v. Rogers, 309 P.2d 949, 
150 C.A.2d 403. 

Appellate oourt case entitled to pre¬ 
cedence 

Trial court in setting case for trial 
subsequent to issuance of appellate 
court docket should set it so that at¬ 
torney will not have cases set in both 
courts on same day and if such 
should occur by Inadvertence or oth¬ 
erwise, the case in the appellate court 
as a general rule must take preced¬ 
ence and the trial court on being ap¬ 
prised that counsel for accused has a 
case before the appellate court on the 
day set for trial should ordinarily 
grant a continuance. 

Wash.—State v. Hartwlg, 219 P.2d 
564, 36 Washed 598. 

65.20 N.J.—Zasada v. State, 89 A.2d 
45, 19 N.J.Super. 589. 

Tex.—Johnson v. State, 251 S.W.2d 
739, 157 Tex.Cr. 564. 

65.25 Ga.—Turner v. State, 22 S.E. 

2d 864, 68 Ga.App. 348. 

Kan.—State v. Smith, 252 P.2d 917, 
173 Kan. 807. 

Okl.—Cornett v. State, 249 P.2d 1016, 
96 Okl.Cr. 165—Yeargain v. State, 
101 P.2d 273, 69 Okl.Cr, 98. 

Tex.—Sinclair v. State, Cr., 311 S. 
W.2d 824—Clark v. State, 243 S. 
W.2d 29, 156 Tex.Cr. 423. 


During proceedings not forming 
part of trial, absence of counsel does 
not require a continuance. 

La.—State v, Basco, 43 So.2d 761, 
216 La. 365. 

Refusal not error 

(1) Bill of exceptions based on 
court’s failure to grant continuance 
because attorney was engaged in 
final settlement of important civil 
case did not present error where it 
showed that on request of accused’s 
attorney and, while selection of jury 
was being had, court suspended pro¬ 
ceedings in criminal case and enter¬ 
ed proper orders in civil case. 

Tex.—Ambrose v. State, 165 S.W.2d 
188, 145 Tex.Cr. 1. 

(2) Where accused sought continu¬ 
ance because of fact that his attor¬ 
ney had some cases set for same day 
as his case was on call, in district 
court of another county, but accused 
did not ask for postponement to an¬ 
other day of the court, but merely 
moved for a continuance and it was 
not shown that the cases in the oth¬ 
er county went to trial, overruling of 
accused’s motion for continuance was 
not error. 

Tex.—Johnson v. State, 156 S.W.2d 
985, 143 Tex.Cr. 52. 

When not abuse of discretion 

(1) If the absence of counsel is 
without good cause, denial of contin¬ 
uance is not an abuse of discretion. 
D.C.—Slaughter v. U. S., Mun.App., 

60 A.2d 700, cause remanded on 
other grounds 172 F.2d 281, 84 TJ.S. 
App.D.C. 232, certiorari denied 70 
S.Ct. 135, 338 U.S. 874, 94 L.Ed. 
536, rehearing denied 70 S.Ct. 245, 
338 U.S. 901, 94 L.Ed. 555. 

(2) Denial of continuance is not 
abuse of trial court’s discretion even 
in absence of counsel for accused due 
to his attendance on another court, 
where absent counsel has not applied 
for or obtained leave of absence and 
it is shown that accused had knowl¬ 
edge that situation was so circum¬ 
stanced as to render it probable that 
his counsel would be engaged in an¬ 
other court at time of accused’s tri¬ 
al, and the circumstances were made 
known to accused prior to his em¬ 
ployment of counsel. 

Ga.—Griffin v. State, 69 S.E.2d 665, 
85 Ga.App. 602. 

65.30 U.S.—Spevak v. U. S., C.C.A. 
Md„ 158 F.2d 594, certiorari denied 
67 S,Ct. 771, 330 U.S. 821, 91 L.Ed. 
1272. 


Ga.—Townsend v. State, 50 S.E.2d 
801, 78 Ga.App. 385. 

Pa.—Commonwealth ex rel. Richter 
v. Burke, 103 A.2d 293, 175 Pa.Su- 
per. 255, certiorari denied Richter 
v. Burke, 75 S.Ct. 77, 348 U.S. 850, 
99 L.Ed. 670. 

Tex.—Youngblood v. State, 283 S.W. 
2d 952, 162 Tex.Cr. 227—Stanfield v. 
State, 212 S.W.2d 516, 152 Tex.Cr. 
324, rehearing denied 213 S.W.2d 
837, 152 Tex.Cr. 324. 

66. U.S.—Majeske v. U. S., C.A.Cal., 
266 F.2d 947, certiorari denied 80 
S.Ct. 95, 361 U.S. 843, 4 L.Ed.2d 81 
—Kobey v. U. S., C.A.Cal., 208 F. 
2d 583—Talmadge v. U. S., C.C.A. 
Ill., 4 F.2d 378, certiorari denied 45 
S.Ct. 513, 268 U.S. 694, 69 L.Ed. 
1161—Crouch v. U. S., C.C.A.Mich., 
298 F. 437—Bond v. U. S., Okl., 262 
F. 804, 164 C.C.A. 644—Warren v. 
U. S., Okl., 2SO F. 89, 162 C.C.A. 261. 

U. S. v. Rosenberg, D.C.Pa., 167 
F.Supp. 654, affirmed, C.A., 257 F. 
2d 760, affirmed 79 S.Ct. 1231, 360 
U.S. 367, 3 L.Ed.2d 1304. 

Ala.—Handley v. State, 106 So. 692, 
214 Ala. 172. 

Ark.—Holmes v. State, 224 S.W. 394, 
144 Ark. 617. 

Cal.—People v. Swan, 207 P. 386, 188 
C. 759. 

People v. Sampsell, 286 P. 434, 
104 C.A. 431, certiorari denied 
Sampsell v. People of State of Cali¬ 
fornia, 50 S.Ct. 468, 281 U.S. 763, 74 
L.Ed. 1172. 

Colo.—Stone v. People, 204 P. 897, 71 
Colo. 162. 

Ga.—Hunter v. State, 16 S.E.2d 500, 
65 Ga.App. 766—Singleton v. State, 
117 S.E. 670, 30 Ga.App. 250, error 
dismissed 45 S.Ct. 350, 267 U.S. 679, 
69 L.Ed. 797—Fountain v. State, 98 
S.E. 178, 23 Ga.App. 113, reversed 
on other grounds 101 S.E. 294, 149 
Ga. 519, conformed to 101 S.E. 712, 
24 Ga.App. 558. 

Ill.—People v. Hoffee, 188 N.E. 186, 
354 Ill. 123—People v. Singer, 123 
N.E. 327, 288 Ill. 113. 

People v. Simos, 259 Ill.App. 253, 
affirmed 178 N.E. 188, 345 Ill. 226. 

Ind.—Roberts v. State, 124 N.E. 750, 
188 Ind. 713. 

Iowa.—State v, Moore, 251 N.W. 737, 
217 Iowa 872. 

Kan.—State v. Fiske, 230 P. 88, 117 
Kan. 69, reversed on other grounds 
Fiske v. State of Kansas, 47 S.Ct. 
655, 274 U.S. 380, 71 L.Ed. 13 08- 
State v. Carter, 253 P. 551, 122 
Kan. 524. 
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Ky.—Adkins v. Commonwealth, 191 
S.W.2d 935, SOI Ky. 384—Hatfield v. 
Commonwealth, 153 S.W.2d 892, 287 
Ky. 467—Waters v. Common¬ 

wealth, 124 S.W.2d 97, 276 Ky. 315 
—Taylor v. Commonwealth, 89 S. 
W.2d 630, 262 Ky. 126—Holland v. 
Commonwealth, 45 S.W.2d 476, 241 
Ky. 813—Howard v. Common¬ 

wealth, 42 S.W.2d 335, 240 Ky. 307 
—Shelton v. Commonwealth, 28 S. 
W.2d 492, 234 Ky. 404—Mullins v. 
Commonwealth, 13 S.W.2d 535, 227 
Ky. 514—Fitzpatrick v. Common¬ 
wealth, 275 S.W. 819, 210 Ky. 385— 
Thomas v. Commonwealth, 222 S. 
W. 951, 188 Ky. 509—Brennon v. 
Commonwealth, 185 S.W. 489, 169 
Ky. 815. 

.La.—State v. Bryan, 143 So. 362, 175 
La. 422—State v. Dwyer, 105 So. 
410, 159 La. 399—State v. Gunn, 85 
So. 44, 147 La. 373—State v. Eaton, 
80 So. 884, 144 La. 582. 

N.J.—State v. Nones, 97 A. 66, 88 N. 
J.Law 460, affirmed 101 A. 427, 90 
N.J.Law 342. 

Okl.—McCormick v. State, Cr., 279 P. 
2d 359—De Wolf v. State, 256 P.2d 
191, 96 Okl.Cr. 382, certiorari de¬ 
nied 73 S.Ct. 871, 346 U.S. 953, 97 
L.Ed. 1375—Barnes v. State, 286 P. 
21, 46 Okl.Cr. 449—Waldock v. 

State, 276 P. 509, 42 Okl.Cr. 331- 
Brooks v. State, 240 P. 136, 32 Okl. 
Cr. 72—McAdams v. State, 235 P. 
241, 30 Okl.Cr. 207—Anderson v. 
State, 207 P. 977, 21 Okl.Cr. 194— 
Klein v. State, 176 P. 414, 15 Okl. 
Cr. 350. 

'Tex .—Williams v. State, 168 S.W.2d 
261, 145 Tex.Cr. 406—Rambo v. 
State, 144 S.W.2d 654, 140 Tex.Cr. 
269—Coy v. State, 123 S.W.2d 894, 
136 Tex.Cr. 79—Read v. State, 34 
S.W.2d 269, 116 Tex.Cr. 240—Hum¬ 
phreys v. State, 12 S.W.2d 568, 111 
Tex.Cr. 272—Paulk v. State, 296 S. 
W. 588, 107 Tex.Cr. 174—Revier v. 
State, 289 S.W. 1016, 105 Tex.Cr. 
634—Calley v. State, 279 S.W. 848, 
103 Tex.Cr. 53—Hall v. State, 279 
S.W. 464, 103 Tex.Cr. 42—Caraway 
v. State, 263 S.W. 1063, 98 Tex. 
Cr. 119—Sapp v. State, 223 S.W. 
459, 87 Tex.Cr. 606. 

Utah.—State v. Fairclough, 44 P.2d 
692, 86 Utah 326. 

16 C.J. p 455 note 45. 

Able, experienced counsel, familiar 
with case, at hand 
In a prosecution for murder, the 
denial of a continuance because of 
the absence of one of accused's at¬ 
torneys when the case was called 
and during part of the trial was 
within the discretion of the trial 
court, which discretion was not abus¬ 
ed by denying a continuance, where 
accused had been tried once before 
and was defended by counsel of ex¬ 
perience and ability, who participat¬ 
ed in the former trial and was famil¬ 
iar with the case, and his case was 
well presented. 


Iowa.—State v. Davis, 183 N.W. 314, 
191 Iowa 720. 

Absence of foreign or outside coun¬ 
sel 

(1) Refusal of continuance because 
of absence of foreign counsel, was 
held not abuse of discretion, where 
accused was represented by local 
counsel. 

Ky.—Brandriff v. Commonwealth, 13 
S.W.2d 273, 227 Ky. 389. 

(2) In prosecution for keeping a 
bawdyhouse, accused's motion for 
continuance on ground that, owing to 
local prejudice, outside counsel were 
required, but were not present, was 
held properly overruled. 

Kan.—City of Great Bend v. Shepler, 
201 P. 78, 109 Kan. 568. 

Appointing public defender after nu¬ 
merous continuances 

Where accused, in prosecution for 
obtaining money by means of a confi¬ 
dence game, had obtained about 
twelve continuances during nine- 
month period and had been repre¬ 
sented in court by four different at¬ 
torneys, trial court, on accused's ap¬ 
pearance in court on day of trial 
without an attorney, did not abuse 
its sound judicial discretion in ap¬ 
pointing the public defender as ac¬ 
cused’s counsel and in denying a fur¬ 
ther continuance. 

HI.—People v. Bimbo, 17 N.E.2d 573, 
369 Ill. 618, certiorari denied Bim¬ 
bo v. People of State of Illinois, 59 
S.Ct. 365, 305 U.S. 661, 83 L.Ed. 
429. 

Accused himself a lawyer and repre¬ 
sented by other counsel 
In prosecution for assisting tax¬ 
payers in preparation of false in¬ 
come tax returns and attempting to I 
defeat and evade tax, refusal of mo¬ 
tion for continuance on ground ac¬ 
cused was unable to procure coun¬ 
sel was held not abuse of discretion, 
where record showed accused who 
was attorney, was represented by 
competent counsel and himself took 
part in trial. 

U.S.—Tinkoff v. U. S., C.C.A.I11., 86 F. 

2d 868, certiorari denied 57 S.Ct. 
j 795, 301 U.S. 689, 81 L.Ed. 1346, re¬ 
hearing denied 57 S.Ct. 957, 301 U.S. 
715, 81 L.Ed. 1366. 

During course of trial 

Court did not abuse a sound discre¬ 
tion in refusing to halt a trial after It 
had been begun and continue the case 
because, under his contract of em¬ 
ployment, one of accused’s attorneys 
was privileged to and did leave be¬ 
fore the trial was completed to at¬ 
tend to matters in another court, it 
conclusively appearing that remain¬ 
ing counsel had the ability to present 
and protect his every right on the 
trial. 

Ky.—Bryant v. Commonwealth, 259 
S.W. 1038, 202 Ky. 427. 

94 


22A C.J.S. 

Befusal of court's offer to compel 
attendance of counsel 

Where one of accused’s attorneys 
withdrew for nonpayment of fees, 
two other attorneys representing ac¬ 
cused, one of whom had been em¬ 
ployed from the beginning, and 
where in response to the claim that 
the withdrawing attorney was need¬ 
ed because familiar with the compli¬ 
cated circumstances of the case or 
else the new attorney should be 
given longer to familiarize himself 
therewith, the court offered to re¬ 
quire trial assistance of the absent 
attorney, lack of whose services was 
real basis of continuance motion, and 
accused declined offer, denial of con¬ 
tinuance was held not abuse of dis¬ 
cretion. 

U.S.—Reynolds v. U. S., C.C.A.Or., 67 
F.2d 216. 

No material advantage resulting 
from presence 

It is not error to refuse continu¬ 
ance on account of absence of one of 
several attorneys where there is 
nothing in record to show any ma¬ 
terial advantage the presence of ab¬ 
sent counsel would have been. 

Ky.—Waters v. Commonwealth, 124 
S.W.2d 97, 276 Ky. 315. 

Bepresentation by oounsel for code¬ 
fendant 

Refusal to grant accused short 
continuance, to enable her to secure 
counsel, was held not error, under 
facts showing her rights were pro¬ 
tected by counsel for codefendant 
during impaneling of jury, and that 
accused was represented by counsel 
during trial. 

Cal.—People v. Reese, 29 P.2d 450, 
136 C.A. 657. 

Withdrawal of counsel 

(1) Refusal of continuance be¬ 
cause of withdrawal of accused's at¬ 
torney was held not abuse of discre¬ 
tion, where accused had timely no¬ 
tice and employed new counsel. 
U.S.—Gray v. U. S., C.CJLMo., 14 F. 

2d 366. 

(2) Where, at beginning of trial, 
one of accused’s attorneys stated 
that they were having a little diffi¬ 
culty and that he felt In all fairness 
to accused’s counsel should ask that 
case be continued until accused could 
seek another attorney, and accused 
elected to conduct his own defense 
with one of his then attorneys re¬ 
maining in an advisory capacity, even 
if attorney's statement could be con¬ 
strued as a motion for continuance, 
failure to grant continuance was not 
error. 

Cal.—People v. Jewett, 190 P.2d 330, 
84 C.A.2d 276. 

Denial not error where attorney ac¬ 
tually present 

Tex.—Gordon v. State, 280 S.W.2d 
267, 161 Tex.Cr. 594, certiorari de¬ 
nied 76 S.Ct. 214, 350 U.S. 924, 100 
L.Ed. 809. 
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being true although the absent attorney was accused’s temporary absence of counsel selected by accused 

chief or leading counsel, 67 and whether the counsel’s and the appointment of counsel to represent accused 

absence resulted from illness, as considered in sub- has been held reversible error, 70 - 5 it has also been 
division b of this section, or from his being other- held that a continuance may properly be refused 

wise engaged as counsel 68 or judge 69 in another case where accused’s counsel is absent and the court 

or court, or from other causes. 70 offers to appoint counsel, which offer accused de- 

While a refusal to continue a case because of the dines, 71 or the court appoints competent counsel. 71 - 5 


67. U.S.—Kobey v. U. S., C.A.Cal., 
208 F.2d 583. 

U. S. v. Rosenberg, D.C.Pa., 157 
F.Supp. 645, affirmed, C.A., 257 F. 
2d 760, affirmed 79 S.Ct. 1231, 360 
U.S. 367, 3 L.Ed.2d 1304. 

Ala.—Morrow v. State, 97 So.2d 545, 
39 Ala.App. 204, certiorari dismiss¬ 
ed 97 So.2d 547, 266 Ala. 452, cer¬ 
tiorari dismissed 97 So.2d 547, 266 
Ala. 452. 

Ga.—Hunter v. State, 16 S.E.2d 500, 

65 Ga.App. 766. 

Okl.—Woodruff v. State, 41 P.2d 129, 

66 Okl.Cr. 409—Johnson v. State, 
24 P.2d 1018, 55 Okl.Cr. 55—Stew¬ 
art v. State, 5 P.2d 174, 52 Okl.Cr. 
293—Oswalt v. State, 1 P.2d 793, 51 
Okl.Cr. 338—Everidge v. State, 3 
P.2d 750, 50 Okl.Cr. 144—Waldock 
v. State, 276 P. 509, 42 Okl.Cr. 331 
—Childs v. StateV 273 P. 1016, 42 
Okl.Cr. 36—Hunt ' v. State, 260 P. 
512, 38 Okl.Cr. 294—Coffey v. State, 
258 P. 923, 38 Okl.Cr. 91. 

S.C.—State v. Smoak, 140 S.E. 251, 
142 S.C. 37. 

Tex.—Kerr v. State, 115 S.W.2d 672, 
134 Tex.Cr. 368—Barnes v. State, 
277 S.W. 647, 102 Tex.Cr. 155— 
Carrell v. State, 209 S.W. 158, 84 
Tex.Cr. 554—Thomas v. State, 204 
S.W. 999, 83 Tex.Cr. 325. 

16 C.J. p 455 note 46 [to]. 

Experienced junior counsel 

In prosecution for felony, over¬ 
ruling of motion for continuance for 
absence of accused’s chief counsel 
was not error, where trial court was 
satisfied that junior counsel hurried¬ 
ly called into case were experienced 
lawyers competent to conduct de¬ 
fense and protect his rights. 

Kan.—State v. Sweet, 168 P. 1112, 101 
Kan. 746. 

Leading counsel appearing later 
Application for continuance be¬ 
cause of the absence of leading coun¬ 
sel was properly denied, where ac¬ 
cused was represented by his other 
counsel, and the leading counsel lat¬ 
er appeared and participated in the 
case. 

Okl.—De Wolf v. State, 245 P.2d 107, 
95 Okl.Cr. 284. 

68. Ark.—Brickey v. State, 231 S.W. 
549, 148 Ark. 595. 

Cal.—People v. Dowell, 266 P. 807, 
204 C. 109, certiorari dismissed 
Dowell v. People of State of Cali¬ 
fornia, 49 S.Ct. 7, 278 U.S. 660, 
73 L.Ed. 568. 


D.C.—Gilmore v. U. S., 273 F.2d 79, 
106 U.S.App.D.C. 344. 

La.—State v. White, 101 So. 136, 156 
La. 770. 

Mass.—Commonwealth v. Festo, 146 
N.E. 700, 251 Mass. 275. 

Wash.—State v. Pico, 199 P, 289, 116 
Wash. 279. 

16 C.J. p 455 note 43. 

Engaged in federal court 
Refusing continuance because ac¬ 
cused’s counsel was engaged in crim¬ 
inal trial in federal court was not 
error, where case had been set spe¬ 
cially and peremptorily, and court 
appointed other counsel for accused, 
and attorney from office of accused’s 
counsel also participated in trial. 
N.J.—Corpus Juris oited in State v. 
Simon, 178 A. 192, 195, 114 N.J.Law 
551, affirmed 182 A. 631, 116 N.J. 
Law 134, certiorari denied Simon v. 
State of New Jersey, 56 S.Ct. 750, 
298 U.S. 666, 80 L.Ed. 1390. 

Exceptions as to oertain courts 

Continuance will not be granted 
for absence of counsel attending cas¬ 
es pending in another court, except 
in court of appeals or supreme court. 
Ga.—Austin v. State, 128 S.B. 791, 
160 Ga. 509. 

69. Ky.—Morris v. Commonwealth, 
105 S.W.2d 1036, 268 Ky. 768. 

Acting as special judge in another 
county 

Refusal to grant accused continu¬ 
ance of murder trial because of em¬ 
ployed counsel’s absence while pre¬ 
siding as special judge of circuit 
court in another county was not 
prejudicial to accused, where record 
disclosed that his defense was ably 
and skillfully managed by another 
attorney and evidence, including ac¬ 
cused’s testimony and admissions, 
strongly tended to indicate his guilt. 
Ky.—Morris v. Commonwealth, su¬ 
pra. 

70. Intoxication 

In a prosecution for larceny, where 
a member of the firm of attorneys 
representing accused appeared to be 
intoxicated and was very disrespect¬ 
ful to the court and was taken to 
jail by order of the court, it was held 
that the action of the court in send¬ 
ing counsel to jail and denying a con¬ 
tinuance was not erroneous, accused 
being well represented by other mem¬ 
bers of the firm. 

La.—State v. Hutchins, 90 So. 410, 
149 La. 1077. 


Political campaign 
Continuance of murder prosecution 
on ground that one member of a 
firm of attorneys retained to defend 
accused was engaged In political 
campaign and could not be present 
was held properly refused where it 
was not asserted in affidavit that 
other member of firm who was pres¬ 
ent was not acquainted with facts or 
not prepared to properly present ac¬ 
cused’s defense. 

Ky.—Frost v. Commonwealth, 81 S. 
W.2d 583, 258 Ky. 709. 

70.5 Okl.—Duncan v. State, 207 P. 
2d 324, 89 Okl.Cr. 325—Lotta v. 
State, 235 P. 245, 30 Okl.Cr. 105. 

71. Ark.—Phillips v. State, 258 S. 

W. 403, 162 Ark. 541. 

16 C.J. p 456 note 46. 

Services should be made available 
If court felt that accused’s counsel 
was derelict in failing to appear at 
time of trial, court properly refused 
postponement of trial, hut the serv¬ 
ices of another attorney should have- 
been made available to accused. 

Tex.—Johnson v. State, 251 S.W.2d 
739, 157 Tex.Cr. 564. 

Accused ohooslng to act as own coun¬ 
sel 

Refusal of a continuance, asked be¬ 
cause of absence of accused’s coun¬ 
sel was not a denial of his constitu¬ 
tional rights, nor abuse of discre¬ 
tion, where he was given opportuni¬ 
ty to employ other counsel, and the 
court offered to appoint counsel for 
him, but accused saw fit to act in 
person as his own counsel and met 
with disaster. 

U.S.—Rachmll v. U. S., C.C.A.N.Y., 
288 F. 782, certiorari denied 43 S. 
Ct. 700, 262 U.S. 751, 67 L.Ed. 1215. 

71.5 Kan.—State v. McManaman, 
258 P.2d 997, 175 Kan. 33. 

Refusal not error where rights safe¬ 
guarded 

Refusal to grant a continuance, 
which is requested on ground that 
counsel employed by accused had 
withdrawn and was not present at 
the trial, was not error, where every 
substantial right of accused was 
carefully safeguarded and trial court 
had appointed an able and compe¬ 
tent attorney to represent accused. 
Ala.—Bentley v. State, 24 So.2d 452, 
32 Ala.App. 244. 

Where accused asked court to ap¬ 
point attorney to represent him,, 
which court did, when counsel em- 
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A continuance to secure counsel may be refused 
where accused has theretofore waived his right to 
counsel; 72 and where it appears that the absence 
of an alleged attorney claimed to have been retained 
by accused was a mere subterfuge to obtain a con¬ 
tinuance, it may be proper to proceed with the trial 
without appointing any attorney for accused, the 
record not disclosing what happened when accused 
undertook to conduct his own defense nor whether 
he stated that he did not desire counsel. 73 There is 
authority to the effect that where accused stated 
that he was being represented by counsel then ab¬ 
sent, and such counsel denied that he represented 
accused, the court might refuse a continuance and 
put accused to trial without counsel, the court stat¬ 
ing that the offense charged was not of that charac¬ 
ter which made it the duty of the trial court to ap¬ 
point an attorney to represent accused. 74 

It has been said that continuances on account of 
the absence of counsel are not favored, 75 and that 
all that accused can require, as a matter of right, is 
a reasonable time to have other counsel become 
familiar with the facts of the case. 76 Where, how- 

ployed by accused failed to appear, 
and accused was then apparently 
ready and willing to proceed with 
trial and did not ask for a continu¬ 
ance, accused was not deprived of 
any constitutional right because of 
trial court’s failure to grant a con¬ 
tinuance. 

Ky.—McElwain v. 

159 S.W.2d 11, 289 Ky. 446. 

72. Nev.—State v. MacKinnon, 168 
P. 830, 41 Nev. 182. 

Failure to employ as waiver 

“It seems clear that an accused 
who Is able to employ counsel and 
fails to do so after being afforded op¬ 
portunity, thereby waives the right 
and may not urge lack of counsel as 
excuse for delay.” 

U.S.—Spevak v. U. S., C.C.A.Md., 158 
F.2d 594, 596, certiorari denied 67 S. 

Ct. 771, 330 U.S. 821, 91 L.Ed. 1272. 

73. Ky.—Sizemore v. Common¬ 

wealth, 60 S.W.2d 100, 249 Ky. 75. 

74. Tex.—Elder v. State, 97 S.W.2d 
203, 131 Tex.Cr. 150. 

Assault with intent to kill 
In a case where accused was charg¬ 
ed with an unprovoked and brutal as¬ 
sault on his estranged wife with in¬ 
tent to kill, convicted, and sentenced 
to six years In the penitentiary, the 
upper court, perhaps influenced in 
some degree by the brutality of the 
crime, upheld what might by other 
courts have been regarded as an 
abuse of discretion on the part of 
the trial court In forcing accused 
to trial without counsel, and the ac¬ 
tion of the court, after district attor¬ 
ney was advised by attorney whom 


ever, justice requires the presence of particular 
counsel at the trial, and he is unexpectedly absent 
through no fault of accused, a continuance should 
be granted, 77 and a continuance should be granted 
where its denial would work an injustice against 
accused by depriving him of the benefit of counsel, 73 
or where he has a substantial defense which he 
would be unable to present by reason of the absence 
of counsel. 79 

The absence of the county attorney from the 
county when the warrant is returned is sufficient 
cause for a continuance of the case for a reason¬ 
able time. 80 

Absence for legislative duties; statutory provi¬ 
sions . In the absence of contrary statute, it is with¬ 
in the discretion of the trial court to deny a con¬ 
tinuance asked on the ground of counsel's absence 
to attend a legislative body of which he is a mem¬ 
ber. 81 Where, however, there are statutes provid¬ 
ing for continuance of cases where an attorney is 
in attendance on his duties as a member of the state 
legislature, and where the case falls within the pur- 

that counsel present was prepared 
to conduct the defense, since the ac¬ 
cused in a criminal case is entitled 
to a reasonable adjournment to en¬ 
able him to be defended by counsel 
employed for that purpose and fa¬ 
miliar with the case, or to procure 
the presence of a material witness. 
N.Y.—People v. Kerber, 159 N.Y.S. 
215, 172 App.DIv. 755, 34 N.Y.Cr. 
470. 

78. Okl.—Waldock v. State, 276 P. 
509, 42 Okl.Cr. 331—Anderson v. 
State, 207 P. 977, 21 Okl.Cr. 194. 

79. Okl.—Waldock v. State, 276 P. 
509, 42 Okl.Cr. 331—Anderson v. 
State, 207 P. 977, 21 Okl.Cr. 193. 

80. Minn.—State v. Nerbovig, 24 N. 
W. 321, 33 Minn. 480. 

81. Ky.—Shepherd v. Common¬ 
wealth, 82 S.W. 378, 26 Ky.L. 698. 

Federal Congress 

Refusing continuance asked on 
grounds of absence of chief counsel, 
occupied with attending his duties 
as congressman, and absence of ma¬ 
terial witnesses was not error, where 
accused had other able counsel pres¬ 
ent at trial, and supporting affidavit 
showing what absent witnesses 
would have testified to, was not 
brought up to reviewing court. 

Ky.—Shorter v. Commonwealth, 83 S. 

W.2d 483, 259 Ky. 818. 

State legislature 

That counsel is serving as member 
of general assembly does not entitle 
accused to continuance as matter of 
right, in absence of statute. 

Va.—Rosenberger v. Commonwealth, 
166 S.E. 464, 159 Va. 953. 


Commonwealth, 


accused stated he had retained that 
such attorney was not representing 
accused and had not been requested 
to represent him, was not error. 

Tex.—Elder v. State, supra. 

75. Ga.—James v. State, 102 S.E. 
425, 150 Ga. 76. 

Keith v. State, 73 S.E.2d 595, 87 
Ga.App. 308—McKenzie v. State, 33 
S.E.2d 539, 72 Ga.App. 208—Cas¬ 
well v. State, 107 S.E. 562, 27 Ga. 
App. 78—New v. State, 105 S.E. 
50, 26 Ga.App. 5. 

16 C.J. p 455 note 42. 

70. Cal.—People v. Warren, 63 P. 87, 
130 C. 678. 

77. S.C.—State v. Spencer, 181 S.E. 

217, 177 S.C. 346. 

16 C.J. p 456 note 48. 

Counsel absent attending to judicial 
duties 

Refusal of trial court to grant con¬ 
tinuance on motion of accused in 
prosecution for misdemeanor was 
abuse of discretion where accused’s 
regularly employed counsel, at time 
of trial which was had two days 
after indictment had been returned, 
was employed elsewhere in actual 
trial work as special judge. 

S.C.—State v. Spencer, supra. 
Reasonable and short adjournment 
Where affidavit showed accused’s 
attorney was in another division of 
a court of record actually trying a 
suit, accused should have had con¬ 
tinuance until next day on his mo¬ 
tion therefor, although affidavit fail¬ 
ed to show attempt to postpone other 
trial, and although another attor¬ 
ney acted for him, it not appearing 
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view of such a statute, it has been held mandatory- 
on the court to grant a continuance, 82 although 
where accused is charged with crime before the 
legislature convenes and he employs a member of 


the legislature as counsel while the legislature is in 
session it has been held discretionary with the court 
whether or not to grant a continuance. 83 


82. La.—State v. Parker, 80 So. 258, 
144 La. 212. 

Mo.—Corpus Juris Secundum quoted 

in State v. Myers, 179 S.W.2d 72, 
74, 352 Mo. 735. 

State ex rel. Osborne v. Southern, 
App., 241 S.W.2d 94—State v. Clark, 
262 S.W. 413, 214 Mo.App. 536. 

Okl.—Duncan v. State, 207 P.2d 324, 
89 Okl.Cr. 325—Jackson v. State, 
140 P.2d 606, 77 Okl.Cr. 160—Greer 
v. State, 121 P.2d 329, 73 Okl.Cr. 
345—Fitzgerald v. State, 83 P.2d 
581, 65 Okl.Cr. 1—Irvine v. State, 
80 P.2d 599, 64 Okl.Cr. 345—John¬ 
son v. State, 283 P. 590, 45 Okl. 
Cr. 384. 

Tex.—Corpus Juris Secundum quoted 
In Mora v. Ferguson, 199 S.W.2d 
759, 762, 145 Tex. 498. 

Corpus Juris Secundum cited in 
King v. State, 273 S.W.2d 72, 73, 
160 Tex.Cr. 556, 49 A.L.R.2d 1071. 
16 C.J. p 456 note 50. 

Purposes of statute 

(1) Purposes of statute authoriz¬ 
ing continuance of criminal case, if 
attorney for accused is member of 
legislature and attending session 
thereof, are to protect business of at¬ 
torney while serving in legislature, 
thereby encouraging good men to sac¬ 
rifice their time in interest of good 
government, and to protect parties 
whose attorneys are serving in leg¬ 
islature. 

Mo.—State v. Myers, 179 S.W.2d 72, 
352 Mo. 735. 

(2) Stated differently, the purpose 
of such statute was to encourage 
members of bar to become candidates 
for the lawmaking body of the state, 
and to protect accused whose attor¬ 
ney, presumably familiar with case 
of accused, could not attend trial by 
reason of official duty, and to protect 
members of the lawmaking body in 
their business while serving the state 
as such. 

Okl.—Jackson v. State, 140 P.2d 606, 
77 Okl.Cr, 160—Holloway v. State, 
255 P. 1022, 37 Okl.Cr. 24. 

Statute should be construed liber¬ 
ally and with reference to the intent 
of the legislature at the time the 
statute was passed. 

Okl.—Jackson v. State, 140 F.2d 606, 
77 Okl.Cr. 160. 

Statute not unconstitutional 
Tex.—Mora v. Ferguson, 199 S.W.2d 
759, 145 Tex. 498. 

Attorney of record 
Privilege of continuance as a mat¬ 
ter of right where member of legis¬ 
lature is attorney in cause applies 
only to accused whose attorney of 
record is a member of the legislature. 

22A C.J.S.—7 


Okl.—Jackson v. State, 140 P.2d 606, 
77 Okl.Cr. 160—Holloway v. State, 
255 P. 1022, 37 Okl.Cr. 24. 
Contempt proceeding as criminal case 
Under statute providing that in all 
civil or criminal cases, continuance 
shall be granted when counsel is 
member of general assembly in ses¬ 
sion, contempt proceeding was a 
“criminal case.’* 

Mo.—State ex rel. Osborne v. South¬ 
ern, App., 241 S.W.2d 94. 

G-ood faith employment; fraud 

(1) If employment of a member of 
legislature as an attorney is bona 
fide and not for purpose of delay 
only, statute requiring continuance 
where party's attorney is serving as 
a member of legislature is binding on 
court, and refusal, under such con¬ 
ditions, to grant a continuance con¬ 
stitutes ground for reversal. 

Okl.—Gardner v. State, Cr., 273<P.2d 
455—Duncan v. State, 207 P.2d 324, 
89 Okl.Cr. 325. 

(2) It has been held that courts 
are required to continue civil and 
criminal cases pending therein, on 
affidavit in proper form stating that 
attorney of party filing affidavit is 
member of general assembly attend¬ 
ing session thereof and that his ap¬ 
pearance at trial is necessary, and 
courts have no authority to refuse 
continuance on ground that affidavit 
was fraudulent and filed simply to 
postpone hearing. 

Mo.—Kyger v. Koeper, 194 S.W.2d 51, 
238 Mo.App. 947, appeal transfer¬ 
red, see 207 S.W.2d 46, 355 Mo. 772. 

(3) So, where request for continu¬ 
ance on ground that one of attorneys 
was a member of the legislature then 
in session was supported by affidavit, 
continuance should have been grant¬ 
ed, notwithstanding evidence sup¬ 
ported a finding of abuse of privilege. 
Tex.—King v. State, 273 S.W.2d 72, 

160 Tex.Cr. 556, 49 A.L.R.2d 1071. 

Employment prior to meeting of leg¬ 
islature 

Where, prior to the convening of 
the legislature, an attorney who is a 
member thereof is employed to de¬ 
fend accused, the granting of ac¬ 
cused's motion for a continuance on 
the ground that the attorney is then 
attending a session of the legislature 
is mandatory under the statute. 

Okl.—Gardner v. State, Cr., 273 P.2d 
455—Bell v. State, 75 P.2d 1157, 63 
Okl.Cr. 424. 

In Arkansas 

(1) A statute providing that when 
any attorney in pending case Is a 
member of general assembly, or 
clerk, sergeant-at-arms, or doorkeep- 
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er thereof, the proceedings shall be 
stayed for not less than fifteen days 
before convening of assembly and 
thirty days after its adjournment, 
has been held mandatory in cases to 
which it properly applies, but has 
been viewed as not requiring that a 
continuance be granted when litigant 
is represented by other counsel or 
when member of legislature is not 
litigant’s regular attorney and is em¬ 
ployed after legislative session has 
begun. 

Ark.—McConnell v. State, 362 S.W.2d 
805, 227 Ark. 988—Haraway v. 

State, 153 S.W.2d 161, 202 Ark. 
845—Lynch v. State, 67 S.W.2d 
1011, 188 Ark. 831—Cox v. State, 40 
S.W.2d 427, 183 Ark. 1077. 

(2) At one time there was some 
question as to whether this statute 
applied to criminal proceedings. 

Ark.—Lynch v. State, 67 S.W.2d 1011, 

188 Ark. 831. 

(3) There was dictum to the effect 
that it did. 

Ark.—Cox v. State, 40 S.W.2d 427, 183 
Ark. 1077. 

(4) More recently, although with¬ 
out discussion, the statute was ap¬ 
plied in a criminal case in which it 
was held that, where attorney for 
one charged with grand larceny was 
performing duties as clerk of house 
of representatives when accused’s 
motion for continuance of case aft¬ 
er entry of his plea of guilty was 
filed and when sentence to imprison¬ 
ment was pronounced against him, 
court erred in denying such motion. 
Ark.—Fisher v. State, 174 S.W.2d 446, 

206 Ark. 177. 

(5) A later statute which provided 
that proceedings shall be stayed 
without regard to when, where, how, 
or why any member of the general 
assembly or the employees mention¬ 
ed in the earlier statute became em¬ 
ployed or associated in the suit and 
without regard to the number of oth¬ 
er attorneys who may also represent 
the party litigant, thus attempting to 
deprive the courts of discretion in 
the matter, was held unconstitution¬ 
al. 

Ark.—McConnell v. State, 302 S.W.2d 
805, 227 Ark. 988. 

83. Okl.—Gardner v. State, Cr., 273 
P.2d 455—Duncan v. State, 207 P. 
2d 324, 89 Okl.Cr. 325—Jackson v. 
State, 140 P.2d 606, 77 Okl.Cr. 160 
—Gilroy v. State, 80 P.2d 602, 64 
Okl.Cr. 332—Otey v. State, 263 P. 
155, 39 Okl.Cr. 61. 

16 C.J. p 456 note 52. 

Charge while legislature in. session. 
(1) If accused Is first charged 
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Attendance on the legislature may not afford a 
valid ground for continuance where the trial was 
set, with the attorney's consent, for a day when the 
legislature would be in session, 84 and under stat¬ 
utes making the absence of an attorney attending 
a session of the legislature ground for a continuance 
when it is shown that his presence is necessary to 
a fair and proper trial, the question of continuance 
is addressed to the sound discretion of the trial 
court. 86 Under statutes providing that any party 
to an action, suit, or other proceeding who is a 
member of the state legislature, or any member of 
the legislature who has been employed as counsel 
prior to, or during the session of, the legislature 
shall have a continuance as a matter of right when 
the legislature is in session, it has been held that a 
client who is not a member of the legislature is not 
entitled as of right to a continuance on the ground 
that his counsel is absent because attending a ses¬ 
sion of the legislature. 86 


22A C.J.S. 

b. Absence from Illness; Death of Counsel 

An application for continuance on account of ab¬ 
sence through sickness of accused's attorney Is addressed 
to the discretion of the trial court and should be granted 
where its denial would work a substantial Injustice, and 
a like rule obtains where a continuance is sought on 
account of the death of counsel. 

An application for a continuance on account of 
the absence through sickness of accused's attorney is 
addressed to the discretion of the trial court. 87 An 
application for a continuance on such ground should 
be granted where its denial would work substantial 
injustice to accused. 88 Such sickness must, how¬ 
ever, be bona fide and sufficient to incapacitate him 
from conveniently appearing and making an able 
defense, 89 and mere fatigue short of illness has been 
held insufficient. 90 Denial of a continuance, sought 
because of the absence of counsel physically unable 
to appear, is not an abuse of discretion, where it 
appears that he was employed by accused with 
knowledge of his physical indisposition; 91 nor is it 


with a criminal offense while legisla¬ 
ture is in session, he may employ a 
member of the legislature as his 
counsel, thereby entitling him to a 
continuance of the trial of the case 
as a matter of right under statute 
providing for a continuance where a 
party or his attorney of record is 
serving as a member of the legisla¬ 
ture. 

Okl.—Gardner v. State, Cr. f 273 F.2d 
455. 

(2) However, where prosecution 
was commenced after legislature’s 
convening, and accused employed at¬ 
torney who was not a legislator, and 
who appeared for accused at his ar¬ 
raignment, made his bond, and pro¬ 
cured a continuance, and thereafter 
accused employed a legislator as an 
attorney, but former attorney re¬ 
mained as his attorney of record, 
accused was not entitled under stat¬ 
ute to a continuance as a matter of 
right. 

Okl.—Key v. State, 100 P.2d 291. 69 
Okl.Cr. 71. 

Additional counsel employed 

Where accused, before session of 
legislature convened, engaged com¬ 
petent counsel to represent him, and, 
after legislature convened, employed 
an attorney member of the legisla¬ 
ture to represent him, accused was 
not entitled to a continuance as a 
matter of right and question of a 
continuance was addressed to sound 
discretion of trial court, and refusal 
to grant the continuance was not an 
abuse of discretion. 

Okl.—Gardner v. State, Cr„ 273 F.2d 
455—Jackson v. State, 140 F.2d 606, 
77 Okl.Cr. 160—Holloway v. State, 
255 P. 1022, 37 Okl.Cr. 24. 

84. La.—State v. Richard, 53 So. 
669, 127 La. 413. 


85. Tex.—Davis v. State, 49 S.W.2d 
805, 120 Tex.Cr. 330. 

Application for continuance properly 
denied 

(1) Refusing continuance because 
one of accused’s counsel was mem¬ 
ber of legislature which had adjourn¬ 
ed a called session less than ten days 
prior to trial, accused also being rep¬ 
resented by another attorney, was 
held not abuse of discretion in ab¬ 
sence of showing of probable injury 
to accused because of failure to con¬ 
tinue case. 

Tex.—Burton v. State, 86 S.W.2d 768, 
129 Tex.Cr. 234. 

(2) Continuance because one of ac¬ 
cused’s four attorneys was in legis¬ 
lature was held properly denied, 
where accused’s affidavit did not 
state such attorney’s presence was 
necessary to fair and proper trial of 
cause. 

Tex.—Burkhart v. State, 26 S.W.2d 
238, 114 Tex.Cr. 462. 

86. Va.—Rosenberger v. Common¬ 
wealth, 166 S.E. 464, 159 Va. 953. 

87. U.S.—Lias v. U. S., C.C.A.W.Va., 
51 F.2d 215, affirmed 52 S.Ct. 128, 
284 U.S. 584, 76 L.Ed. 505. 

Kan.—State v. Miller, 289 P. 483, 131 
Kan. 36, modified on other grounds 
296 P. 714, 132 Kan. 474. 

N.C.—State v. Davis, 1G4 S.E. 737, 
203 N.C. 13, 35, certiorari denied 
Davis v. State of North Carolina, 
53 S.Ct. 95, 287 U.S. 649, 77 L.Ed. 
561. 

Okl.—Teter v. State, 122 P. 1115, 7 
Okl.Cr. 165. 

Pa.—Commonwealth v. Snow, 116 A. 
2d 283, 178 Pa.Super. 319. 

88. Okl.—Gilroy v. State, 80 P.2d 
602, 64 Okl.Cr. 332. 

16 C.J. p 456 note 54. j 
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Entirely deprived of counsel 

Where it appeared from affidavit 
of the attorney and certificate of his 
physician that counsel was unable to 
be present at the trial because of ill¬ 
ness, and where it further appeared 
that accused had tried unsuccessful¬ 
ly to obtain the services of the only 
other attorneys In the county and 
further that accused had paid all his 
available funds to the absent and ill 
attorney and had no money left with 
which to pay other counsel, it was 
an abuse of discretion to put him to 
trial without counsel instead of 
granting a continuance, and the fact 
that there was no showing of affirma¬ 
tive facts establishing a defense was 
immaterial under the circumstances, 
accused not being an attorney and 
not knowing how to present his de¬ 
fense, and it being unconstitutional 
to deny him the benefit of counsel. 
Tex.—Stevens v. State, 82 S.W.2d 148, 
128 Tex.Cr. 531. 

89. Ga.—Hanye v. State, 25 S.E. 307, 
99 Ga. 212. 

McKenzie v. State, 33 S.E.2d 539, 
72 Ga.App. 208. 

16 C.J. p 456 note 55. 

Counsel is not himself under all 
circumstances Judge of whether he is 
merely indisposed, or whether his 
illness is such as justifies a continu¬ 
ance, since the court has the author¬ 
ity to decide from the facts as to 
whether the illness is a legal illness. 
Ga.—McKenzie v. State, 33 S.E.2d 
539, 72 Ga.App. 208. 

90. Ga.—Cummings v. State, 107 S. 
E. 771, 151 Ga. 593. 

16 C.J.p 456 note 55 [a], 

91. Ga.—Hunter v. State, 16 S.E.2d 
500, 65 Ga.App. 766. 

La.—State v. Brown, 164 So. 241, 
183 La. 445, followed in 164 So. 
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error to refuse a continuance because of the sickness 
of a certain counsel, where accused has other coun¬ 
sel, or where other able counsel are appointed to 
defend him, and no injury to accused’s rights is 
shown, 92 nor where accused knew of his counsel’s 
illness a reasonable time before trial and that from 
such cause he would be absent for a prolonged pe¬ 
riod, and where accused had ample opportunity to 
obtain other counsel and in point of fact did so. 93 

Illness of district attorney . Where a motion 
for dismissal because accused was not brought to a 
speedy trial is denied, a continuance granted, with¬ 
out further objection, because of the illness of the 
district attorney and of the status of the calendar, 
has been held to be proper. 94 

Death . The death of counsel does not necessitate 
a continuance where there are other counsel rep¬ 
resenting accused and the circumstances are such 
that the trial may proceed without substantial injury 
to accused, 95 although where the circumstances are 


CRIMINAL LAW §§ 484-485 

such that death of counsel precludes accused from 
having a fair trial, a continuance should be granted 
on this ground. 96 

Illness of counsel present at the trial as a ground 
for continuance is considered infra § 501. 

§ 485. Physical or Mental Incapacity of Ac¬ 
cused 

The trial court may In the exercise of a sound discre¬ 
tion refuse a continuance for physical or mental inca¬ 
pacity of accused unless it appears that forcing him to 
proceed will endanger his life or health or deprive him 
of the fair trial to which he is entitled. 

Quoted In: Miss.—Eastland v. State, 78 So.2d 127, 130, 
223 Miss. 195. 
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Continuances, based on the mental or physical 
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the trial court, 97 and the court may properly deny 
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92. U.S.—Franken v. U. S„ C.A.W. 
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16 C.J. p 457 note 57. 

Remaining counsel competent and 
familiar with case 
Refusal of continuance for ab¬ 
sence through Illness of accused's co¬ 
counsel was held not abuse of discre¬ 
tion, where remaining counsel from 
inception of prosecution was thor¬ 
oughly familiar with case and was 
competent to protect accused’s in¬ 
terest at every stage of trial, and 
illness occurred after most material 
witnesses had testified with only one 
more to be introduced. 

Ky.—Shelton v. Commonwealth, 75 S. 
W.2d 494, 255 Ky. 745. 

93. U.S.—Hardie v. U. S., C.C.A.Ga., 
22 F.2d 803, certiorari denied 48 S. 
Ct. 421, 276 U.S. 636, 72 L.Ed. 744. 

Refusal to procure other counsel 

In absence of any complaint with 
respect to conduct of trial of accused 
without counsel on charge of driving 
while intoxicated, denial of continu¬ 
ance sought because of illness of 
counsel retained, followed by refusal 
to procure other counsel, was not an 
abuse of discretion. 

Tex.—Ellis v. State, 205 S.W.2d 113, 
159 Tex.Cr. 469. 
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287 P. 782, 46 Okl.Cr. 365—Morrison 
v. State, 250 P. 543, 35 Okl.Cr. 311. 

Tex.—Banner v. State, 225 S.W.2d 
975, 154 Tex.Cr. 153—Dix v. State, 
155 S.W.2d 923, 142 Tex.Cr. 607— 
Tysinger v. State, 13 S.W.2d 698, 
112 Tex.Cr. 4. 

Wash.—Corpus Juris cited in State v. 
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a continuance asked on such ground in the absence 
of a showing that proceeding with the trial will 
operate to the substantial prejudice of accused or 
endanger his life or health. 98 Under such circum¬ 


stances, it is not an abuse of discretion for the 
trial court to deny a continuance although accused 
is suffering from broken bones," or although ac- 


Pierce, 27 P.2d 1087, 1088, 175 
Wash. 523—State v. Jacob, 230 P. 
647, 131 Wash. 490. 

16 C.J. p 457 note 60. 

98. U.S.—Stein v. U. S., C.A.Cal., 263 
F.2d 579—U. S. v. Alker, C.A.Pa., 
260 F.2d 135, certiorari denied Al¬ 
ker v. U. S.. 79 S.Ct. 579, 359 U.S. 
906, 3 L.Ed.2d 571, rehearing de¬ 
nied 79 S.Ct. 732, 359 U.S. 950, 3 L. 
Ed.2d 683—Wellman v. U. S. t C.A. 
Mich., 227 F.2d 757, vacated on oth¬ 
er grounds 77 S.Ct. 1403, 354 U.S. 
931, 1 L.EcL2d 1535—La Feber v. U. 
S., C.CA.Iowa, 59 F.2d 588. 

Ala.—Campbell v. State, 58 So.2d 623, 
257 Ala. 322. 

Fuller v. State, App., 115 So.2d 
110, certiorari denied 115 So.2d 118, 
269 Ala. 657, certiorari denied 80 
S.Ct. 380, 361 U.S. 936, 4 L.Ed.2d 
358—Shaneyfelt v. State, App., 109 
So.2d 146, affirmed 109 So.2d 149, 
268 Ala. 520—Burton v. State, 69 
So.2d 477, 37 AIa.App. 396—Red- 
wine v. State, 61 So.2d 715, 36 Ala. 
App. 560, certiorari denied 61 So.2d 
724, 258 Ala. 196. 

Ark.—Buchanan v. State, 218 S.W.2d 
700, 214 Ark. 835—Cook v. State, 
244 S.W. 735, 155 Ark. 106. 

Cal.—People v. Leeper, 256 P.2d 389, 
117 C.A.2d 462—People v. Singh, 
248 P. 981, 78 C.A. 476. 

Colo.—Davis v. People, 238 P. 25, 77 
Colo. 546. 

Conn.—State v. Wojculewicz, 101 A. 

2d 495, 140 Conn. 487. 

D.C.—Campbell v. U. S. f Mun.App„ 
65 A.2d 191. 

Fla.—Gurr v. State, 7 So.2d 590, 150 
Fla. 65. 

Ga.—Higgs v. State, 89 S.E. 361, 145 
Ga. 414. 

Manners v. State, 50 S.E.2d 158, 
77 Ga.App. 843—Bowen v. State, 170 
S.E. 104, 47 GaApp. 9—Motes v. 
State, 142 S.E. 703, 38 GaApp. 86- 
Cook v. State, 107 S.E. 897, 27 Ga. 
App. 253—Parks v. State, 94 S.E. 
628, 21 GaApp. 506. 

Idaho.—State v. Fedder, 285 P.2d 802, 
76 Idaho 535. 

HI.—People v, Hoffee, 188 N.B. 186, 
354 Ill. 123. 

Ky.—Dodd v. Commonwealth, 255 S. 
W.2d 464—Chapman v. Common¬ 
wealth, 209 S.W.2d 61, 306 Ky. 800— 
McCormick v. Commonwealth, 189 
S.W.2d 405, 300 Ky. 445—Whitaker 
V. Commonwealth, 179 S.W.2d 448, 
297 Ky. 279—Greene v. Common¬ 
wealth, 138 S.W.2d 996, 282 Ky. 
364—Young v. Commonwealth, 111 
S.W.2d 433, 271 Ky. 65. 

La.—State v. Burr, 112 So.2d 713, 237 
La. 1065—State v. Forsyth, 86 So. 
2d 536, 229 La. 690. 

Mass.—Commonwealth v. Hanley, 149 , 


N.E.2d 608, 337 Mass. 384, 66 A.L. 

R. 2d 222, certiorari denied Hanley 
v. Commonwealth of Massachu¬ 
setts, 79 S.Ct. 79, 358 U.S. 850, 3 L. 
Ed.2d 85. 

Miss.—Eastland v. State, 78 So.2d 
127, 223 Miss. 195—Dotson v. 

State, 126 So. 38, 156 Miss. 365. 
N.C.—State v. Ipock, 86 S.E.2d.798, 
242 N.C. 119. 

Okl.—Sasser v. State, Cr., 309 P.2d 
1090—Shetsky v. State, Cr., 290 P. 
2d 149—Hobson v. State, Cr., 280 
P.2d 735—Scott v. State, 115 P.2d 
763, 72 Okl.Cr. 305—Glenn v. State, 
114 P.2d 192, 72 Okl.Cr. 165, 158 A. 
L.R. 1146—Corpus Juris Secundum 
quoted In Murphy v. State, 112 P.2d 
438, 451, 72 Okl.Cr. 1—Inman v. 
State, 65 F.2d 1228, 61 Okl.Cr. 73— 
Snoddy v. State, 235 P. 248, 30 Okl. 
Cr. 235—Nix v. State, 202 P. 1042, 
20 Okl.Cr. 373, 26 A.L.R. 1053. 

Pa.—Commonwealth v. Novak, 150 A. 
2d 102, 392 Pa. 199, certiorari de¬ 
nied Novak v. Pennsylvania, 80 S. 
Ct. 152, 361 U.S. 882, 4 L.Ed.2d 
118, rehearing denied 80 S.Ct. 290, 
361 U.S. 926, 4 L.Ed.2d 241. 

S.C.—State v. Whitener, 89 S.E.2d 
701, 228 S.C. 244—State v. Cook, 28 

S. E.2d 842, 204 S.C. 295—State v. 
Dean, 161 S.E. 449, 163 S.C. 213- 
State v. Crosby, 158 S.E. 685, 160 
S.C. 301. 

Tex.—Banner v. State, 225 S.W.2d 
975, 154 Tex.Cr. 153—Moore v. 

State, 161 S.W.2d 83, 144 Tex.Cr. 
145—Kelly v. State, 138 S.W.2d 
1075, 139 Tex.Cr. 156—Stewart v. 
State, 64 S.W.2d 782, 124 Tex.Cr. 
632—Emerson v. State, 59 S.W.2d 
117, 123 Tex.Cr. 343—Gunn v.. State, 
44 S.W.2d 699, 119 Tex.Cr. 248—Mc¬ 
Kenzie v. State, 11 S.W.2d 172, 116 
Tex.Cr. 395, second motion for re¬ 
hearing denied 12 S.W.2d 578, 111 
Tex.Cr. 299—Briggs v. State, 2 S.W. 
2d 238, 108 Tex.Cr. 544. 

Wash.—State v. Myers, 290 P.2d 253, 
47 Wash.2d 840—State v. Pierce, 27 
P.2d 1087, 175 Wash. 623. 

W.Va.—State v. Currey, 57 S.E.2d 
718, 133 W.Va. 676—State v. Mon- 
eypenny, 94 S.E. 540, 81 W.Va. 362. 

Foroing night session of court de¬ 
spite illness of accused, and applica¬ 
tion for continuance until morn¬ 
ing, although savoring of unfair¬ 
ness under the circumstances dis¬ 
closed, did not amount to an abuse 
of discretion where no substantial 
prejudice to accused resulted there¬ 
from. 

Ky.—Cassell v. Commonwealth, 59 S. 
W.2d 544, 248 Ky. 579. 

Inability to eat for three weeks 
In murder prosecution, trial court 
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did not abuse its discretion in refus¬ 
ing accused’s request for a continu¬ 
ance on ground that accused was 
physically unable to go to trial be¬ 
cause for three weeks he had not 
been able to eat where jail physician 
testified that he had given accused 
glucose injections and that accused 
was rational and able to go to trial, 
and accused's physician testified that 
going without food for a period of 
three weeks would not affect ac¬ 
cused’s mind materially and that he 
could testify intelligently. 

Okl.—Murphy v. State, 112 P.2d 438, 
72 Okl.Cr. 1. 

Old and broken in health 

The refusal of a continuance, 
asked for on the ground that ac¬ 
cused was old and broken down in 
health and physically and mentally 
in no cqndition to confer with his 
counsel or prepare his defense, was 
not an abuse of discretion, where 
the evidence as to physical and men¬ 
tal condition preponderated against 
the motion and the issues were few 
and simple, the defense was ably con¬ 
ducted, and there was no contention 
that accused could have procured 
any other evidence. 

Ky.—Turner v. Commonwealth, 231 
S.W. 519, 191 Ky. 825. 

Trial on stretcher 
Mere fact that accused was tried 
while resting on a stretcher or cot 
and attended by a physician, nurse, 
and ambulance driver would not per 
S6 constitute violation of constitu¬ 
tional rights by forcing him to go to 
trial when he was not physically 
able. 

Okl.—Shetsky v. State, Cr., 290 P.2d 
149—Morrison v. State, 250 P. 543, 
35 Okl.Cr. 311. 

Use of narcotios 

In prosecution for robbery, where 
accused, alleged to be mentally in¬ 
capacitated at time of trial from 
use of narcotics, came into court un¬ 
assisted and behaved naturally, re¬ 
fusal of continuance and examination 
of accused’s mental condition was 
not abuse of discretion. 

Wash.—State v. Jacob, 230 P. 647, 131 
Wash. 490. 

99. S.C.—State v. Francis, 149 S.E. 
348, 152 S.C. 17, 70 A.L.R. 1133. 
Although accused hod & broken 
thigh, with his leg set in a mechan¬ 
ical contrivance, and during the tri¬ 
al rested on a cot from which he 
testified, the court did not abuse its 
discretion In denying a continuance 
where it further appeared that ac¬ 
cused's mental faculties were unim¬ 
paired and that he acquitted himself 
better under cross-examination than 
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cused is suffering from a fatal disease, 1 or un¬ 
healed wounds, 2 or is in a hospital under physi¬ 
cian's orders. 3 The mere fact that accused is 
nervous, 4 or very excitable, 5 whether this is oc¬ 
casioned by his state of health or otherwise, is not 
sufficient ground for a continuance. Where ac¬ 
cused has occasioned his condition or temporary ab¬ 
sence by the voluntary use of intoxicating liquor, 
there is authority for the view that it is not an 
abuse of discretion to refuse a continuance, 6 al- 
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though it has been recognized that a person in¬ 
toxicated to such an extent as to impair his judg¬ 
ment is in no condition to stand trial while still 
in such condition. 6 - 5 

Where the court in the exercise of a sound dis¬ 
cretion determines that sufficient investigation of 
accused's general health or sanity has been made, 
it may properly refuse a continuance to permit a 
further investigation of his general health, 7 or 
sanity, 8 although in appropriate circumstances the 


other persons accused who were 
well. 

S.C.—State v. Francis, supra. 
Fractures of both. arms and leg’s 

Where doctor who examined ac¬ 
cused testified that it would not in¬ 
terfere with health of accused, who 
was suffering from fractures of both 
arms and legs, to undergo trial, trial 
court did not abuse discretion in de¬ 
nying accused's motion for continu¬ 
ance. 

Ala.—Redwine v. State, 61 So.2d 715, 
36 Ala.App. 560, certiorari denied 
61 So.2d 724, 258 Ala, 196. 

1. Ark.—Burford v. State, 41 S.W. 
2d 751, 184 Ark. 193. 

Hodgkin’s disease 

Ark.—Burford v. State, supra. 

2. Ky.—Ellison v. Commonwealth, 
242 S.W. 368, 195 Ky. 370. 

Pa.—Commonwealth v. Strantz, 195 
A. 75, 328 Pa. 33. 

Tex.—Walker v. State, 232 S.W. 509, 
90 Tex.Cr. 56. 

Attending trial In wheelchair 

Court properly compelled accused 
to go to trial for murder in wheel¬ 
chair, suffering from infected bullet 
wound in his heel, sustained in gun 
fight with arresting officers about a 
month before the trial, since one who 
resists arrest with fusillade of bul¬ 
lets and gets shot in the leg has no 
constitutional or legal right to have 
his trial postponed until his wound 
is healed. 

Pa.—Commonwealth v. Strantz, 195 
A. 75, 328 Pa. 33. 

3. Wash.—State v. Boyd, 272 P. 964, 
150 Wash. 326. 

For observational purposes 
Although accused was In the hos¬ 
pital, where he had been sent by 
his doctor for observation in con¬ 
nection with coughing and night 
sweats, there was no abuse of dis¬ 
cretion in refusing a continuance 
where It further appeared that ac¬ 
cused could leave the hospital with¬ 
out detriment and that his condition 
did not prejudice his trial, although 
had it been shown that accused was 
unable to leave the hospital or had 
been prejudiced in any way there 
would have been a different situa¬ 
tion. 

Wash.—State v. Boyd, supra. 


4. Ark.—Corpus Juris Seoundtun oit- 
ed In Perkins v. State, 230 S.W.2d 
1, 4, 217 Ark. 252. 

Ga.—Pope v. State, 157 S.E. 211, 42 
Ga.App. 680. 

Kan.—State v. Waldron, 236 P. 855, 
118 Kan. 641. 

“Dread” is insufficient to require 
continuance. 

Ala.—Scott v. State, 195 So. 301, 29 
Ala.App. 274. 

5. Ark.—Corpus Juris Secundum 
cited in Perkins v. State, 230 S.W. 
2d 1, 4, 217 Ark. 252. 

Ga.—Harvey v. State, 67 Ga. 639. 
Iowa.—State v. Baker, 125 N.W. 
659, 146 Iowa 612. 

6. Kan.—State v. Ellvin, 33 P. 547, 
51 Kan. 784. 

Miss.—Bourne v. State, 60 So. 724, 
103 Miss. 628. 

Tex.—Branch v. State, 33 S.W. 356, 
35 Tex.Cr. 304. 

6.5 N.Y.—People v. Martin, 119 N. 
Y.S.2d 214, 203 Misc. 876. 

7. N.C.—State v. Rhodes, 161 S.E. 
722, 202 N.C. 101. 

8. Cal.—People v. Goodwin, 72 P.2d 
551, 9 C.2d 711. 

Colo.—Honda v. People, 141 P.2d 178, 
111 Colo. 279. 

Ga.—Harris v. State, 85 S.E.2d 770, 
211 Ga. 327—Wells alias Wilson v. 
State, 80 S.E.2d 153, 210 Ga. 422— 
Griffin v. State, 69 S.E.2d 192, 208 
Ga. 746. 

Mass.—Commonwealth v. Chapin, 132 
N.E.2d 404, 333 Mass. 610, certio¬ 
rari denied Chapin v. Common¬ 
wealth of Massachusetts, 77 S.Ct. 
75, 352 U.S. 857, 1 L.Ed.2d 63—Com¬ 
monwealth v. Soaris, 175 N.E. 491, 

07K Mosa OQ1 

Mo.—State ’v. Mosley, 22 S.W.2d 784. 
Neb.—kinder v. State, 56 NW.2d 734, 
156 Neb. 504. 

N.M.—State v. Upton, 290 P.2d 440, 
60 N.M. 205. 

Okl.—Bingham v. State, 165 P.2d 646, 
82 Okl.Cr. 5—Tuggle v. State, 119 
P.2d 857, 73 Okl.Cr. 208—Ex parte 
Gilbert, 111 F.2d 205, 71 Okl.Cr. 
268. 

S.C.—State v. Chandler, 119 S.E. 774, 
126 S.C. 149. 

Tex.—Franks v. State, 138 S.W. 2d 
109, 139 Tex.Cr. 42—Cernoch v. 
State, 81 S.W.2d 520, 128 Tex.Cr. 
327. 


Alienist for defense 

Refusal to continue murder prose¬ 
cution to enable defense counsel to 
procure alienist to examine accused 
who had been examined by state's 
alienists was not error. 

Tex.—Covin v. State, 93 SW.2d 428, 
130 Tex.Cr. 286. 

No prognosis of legal insanity 
Refusal of continuance to deter¬ 
mine accused's mental state was not 
abuse of discretion, where time re¬ 
quested elapsed before motion for 
new trial, and there was no prog¬ 
nosis of legal insanity. 

Ohio.—Snook v. State, 170 N.E. 444, 
34 Ohio App. 60, error dismissed 
172 N.E. 307, 121 Ohio St. 625, and 
certiorari denied Snook v. State of 
Ohio, 50 S.Ct. 237, 281 U.S. 722, 74 
L.Ed. 1141. 

Sufficient examination by impartial 
experts 

In murder prosecution, refusal of 
continuance because of an affidavit 
showing failure to furnish accused's 
attorneys with funds to have a fur¬ 
ther examination made as to sanity 
of accused was held not an abuse of 
discretion, in view of fact that state 
had accused investigated through 
fair and impartial experts in charge 
of city sanitarium. 

Mo.—State v. Mosley, 22 S.W.2d 784. 
Reexamination 

Refusing continuance to permit 
reexamination of accused by physi¬ 
cian, dissatisfied regarding accused's 
sanity on first examination, was not 
abuse of discretion, and in consider¬ 
ing motion for continuance to per¬ 
mit reexamination of accused by 
physician, dissatisfied regarding his 
sanity, judge could give weight to 
hospital director’s report negativ¬ 
ing abnormality. 

Mass.—Commonwealth v. Soaris, 175 
N.E. 491, 275 Mass. 291. 

Filing suggestion, of Insanity in an¬ 
other court does not require contin¬ 
uance where court in which criminal 
case is pending retains jurisdiction 
to adjudicate mental condition. 

Fla.—Crews v. State* 196 So. 590, 143 
Fla. 263. 

Pendency of appeal 
There was no error in refusal of 
court to grant continuance pending 
appeal by accused from order of 
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court may grant a continuance to permit an investi¬ 
gation as to accused’s sanity, 8 - 5 and it has been 
held that if at the time of trial there is reason to 
believe that accused is insane, his condition should 
be investigated by a jury, and if he is found to be 
insane the trial should be continued until he regains 
his sanity, 9 it being contrary to law to try the in¬ 
sane, as shown in Insane Persons § 127. The trial 
of the issue of sanity is considered infra § 940 of 
this Title. Where there can be no appeal from a 
sanity judgment, the court properly refuses a con¬ 
tinuance asked for the purpose of taking such an 
appeal. 10 

The court may in its discretion deny an applica¬ 
tion for continuance whether the evidence that ac¬ 
cused is able to proceed is uncontradicted 11 or 
conflicting, 12 or where the evidence that he is unable 
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to proceed is indefinite and unsatisfactory, 18 al¬ 
though where the evidence is uncontradicted to the 
effect that accused’s condition precludes his go¬ 
ing to trial, a continuance should be granted. 14 In 
passing on a motion in a criminal case for a con¬ 
tinuance on the ground of the physical condition of 
accused, the trial judge may consider both the tes¬ 
timony produced and the condition of accused as it 
appears to the court, 15 and the exercise of its dis¬ 
cretion will not be held to be abused where the 
court determines his alleged physical disability or 
illness by a personal inspection or examination, 16 or 
by an examination of physicians as to the ability of 
accused to undergo the probable excitement and 
nervous strain of a trial, 17 even though a physician 
certifies that accused is in a bad nervous and physical 
condition; 18 nor need the court accept the statement 


county court refusing- to set aside 
Its judgment finding accused’s sanity 
to have been restored. 

Tex.—G-ephart v. State, 249 S.W.2d 
612, 157 Tex.Cr. 414. 

8.5 Granting people’s motion not an 
abuse of discretion 
Where people's verified motion for 
continuance of murder prosecution 
alleged that accused had been confin¬ 
ed in a mental institution within re¬ 
cent past, and that it was necessary 
to determine whether he had mental 
capacity to stand trial, and accused 
did not deny such allegations, and 
did not demand a hearing on motion, 
hut stood idly by when continuance 
was granted, court did not abuse its 
discretion in granting continuance. 
Ill.—People v. Benson, 166 N.E.2d 
80, 19 I11.2d 50. 

9. Cal.—People v. Farrell, 31 C. 576. 
W.Va.—Gruber v. State, 3 W.Va. 699. 
Stay of proceedings 

Finding of Jury at preliminary in¬ 
sanity trial that accused was insane 
at time of trial would stay proceed¬ 
ings and prevent final trial. 

Tex.—Ex parte Minor, 27 S.W.2d 805, 
115 Tex.Cr. 634. 

At common law, mental incapacity, 
even if supervening between com¬ 
mission of crime and day of trial, 
operates as stay. 

Md.—Price v. State, 151 A. 409, 159 
Md. 491. 

10 . Tex.—Morgan v. State, 117 S. 
W.2d 76, 135 Tex.Cr. 76. 

11 . Ga.—Switzer v. State, 113 S.E. 
55, 28 Ga.App. 747. 

12 . U.S.—Wolfle v. U. S., C.C.A. 
Wash., 64 F.2d 566, affirmed 54 S. 
Ct. 279, 291 U.S. 7, 78 L.Ed. 617— 
Vause v. U. S., C.C.A.N.Y., 53 F.2d 
346, certiorari denied 52 S.Ct. 37, 
284 U.S. 661, 76 L.Ed. 560. 

Ark.—Martin v. State, 109 S.W.2d 
676, 194 Ark. 711. 


Evenly balanced facts 

Refusing continuance In liquor 
prosecution, sought on ground strain 
and anxiety would endanger ac¬ 
cused's health was held not abuse of 
discretion, where facts respecting in¬ 
jury to health, if not against ac¬ 
cused, were only evenly balanced. 
Wash.—State v. Foster, 19 P.2d 918, 

172 Wash. 201. 

Mental competency 

(1) Where report from state hos¬ 
pital indicated that accused was 
mentally competent at time of al¬ 
leged crime and at time of examina¬ 
tion, refusal to grant continuance 
on basis of letter from accused’s 
physician to the effect that accused 
was in no condition to go on trial, 
was not an abuse of discretion. 

Ark.—Atkinson v. State, 267 S.W.2d 

304, 223 Ark. 538. 

(2) Where trial judge observed 
physical and mental condition of ac¬ 
cused in court during murder prose¬ 
cution and had advantage of testi¬ 
mony of physicians, who were not 
psychiatrists, that accused was not 
too ill, physically or mentally, to 
stand trial, trial Judge did not abuse 
his discretion in denying accused's 
motion for continuance, on ground 
of mental condition of accused, al¬ 
though psychiatrist testified that 
accused was mentally unfit for trial. 
Ga.—Wells alias Wilson v. State, 80 

S.E.2d 153, 210 Ga. 422. 

13. Ala.—Scott v. State, 195 So. 301, 

29 Ala.App. 274. 

Ky.—Greene v. Commonwealth, 138 

S.W.2d 996, 282 Ky. 364. 

S.C.—State v. Rickenbaker, 135 S.E. 

651, 188 S.C. 24. 

Vague physician’s certificate 

Circuit judge did not err in re¬ 
quiring accused to be brought to 
court for trial, after filing of cer¬ 
tificate by physician that accused 
was confined to his bed by illness 
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and that he had advisod accused to 
stay in bed, in view of circum¬ 
stances showing accused was able to 
make plea for mercy of court after 
pleading guilty, and in view of in¬ 
definiteness of certificate by physi¬ 
cian failing to give the cause of ill¬ 
ness, or to state that accused was 
ill enough to be in bed, or that he 
would be unable to attend court for 
a day or two. 

S.C.—State v. Rickenbaker, supra. 

14. Miss.—Eastland v. State, 78 So. 
2d 127, 223 Miss. 195—Sullivan v. 
State, 116 So. 612, 150 Miss. 204, 

15. Fla.—Ward v. State, 194 So. 637, 
142 Fla. 238. 

Ga.—Wells alias Wilson v. State, 80 
S.E.2d 153, 210 Ga. 422. 

La.—State v. Burr, 112 So.2d 713, 237 
La. 1065. 

Okl.—Hobson v. State, Cr., 280 P.2d 
735—Nix v. State, 202 P. 1042, 20 
Okl.Cr. 373, 26 A.L.R. 1053. 

16. Ga.—Rowland v. State, 54 S.E. 
694, 125 Ga. 792. 

16 C.J. p 457 note 64. 

Infected leg 

Refusal of continuance for alleged 
physical inability of accused to go to 
trial was held not reversible error, 
although accused testified and fur¬ 
nished certificate of physician that 
he had infected leg and should not 
be “on it,” where court found that 
accused had appearance of being 
able. 

Ga.—Warren v. State, 185 S.E. 385, 
53 Ga.App. 221. 

17. Ga.—Higgs v. State, 89 S.E. 361, 
145 Ga. 414. 

B.I.—State v. Silvius, 47 A. 888, 22 
R.I. 322. 

Tenn.—Madden v. Stale, 67 S.W. 74. 
Tex.—Smith v. State, 182 S.W. 451, 
78 Tex.Cr. 551—Tilmeycr v. State, 
136 S.W. 1060, 62 Tex.Cr. 272. 

18. Ala.—Bryant v. State, 64 So. 
333, 185 Ala. 8. 
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of a single physician. It may appoint a number to 
examine him, and may act on their majority report, 19 
or may place him in charge of a committee of physi¬ 
cians and act on its report. 20 It has been declared 
that the question of whether accused will be any 
better able to undergo trial at a later time is not the 
test of whether he is entitled to a continuance. 20 - 5 
However, it has also been held that where it does 
not appear that accused would be better able to go 
to trial at a subsequent term, and there is evidence 
that he might actually be less able, a continuance 
very properly may be refused. 21 

Where it appears that accused is too sick to at¬ 
tend trial, 22 or where his illness or other incapacity 
prevents him from properly presenting his defense 
or assisting his counsel, 23 there may be ground for 
continuance, even though the testimony of the prin¬ 
cipal witness for the state, without which a convic- 
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tion is impossible, will be lost, 24 and although ap¬ 
plicable statutes provide for trial of cases of such 
kind in the absence of accused. 25 

§ 486. Absence of Witness or Evidence 

The trial of a person charged with crime may be con¬ 
tinued because of the absence of a material witness, and 
In determining whether the circumstances are such that 
a continuance should be granted, the court must exer¬ 
cise sound Judicial discretion. 

Library References 

Criminal Law <©»594-59S, 600. 

As a concomitant to a fair and impartial trial of a 
person accused of crime, 25 - 50 he must be given a 
reasonable opportunity to procure such witnesses 
and evidence as are necessary to make his defense, 26 
and so it is the general rule that the absence of a 
material witness or evidence constitutes ground for 
a continuance in a proper case. 27 The right to delay 


S.C.—State v. Lee, 36 S.E. 706, 58 
S.C. 335. 

19 . Miss.—Lipscomb v. State, 25 So. 
158, 76 Miss. 223. 

R.I.—State v. Silvius, 47 A. 888, 22 
R.I. 322. 

20. Kan.—State v. Rogers, 43 P. 
256, 56 Kan. 362. 

20.5 Miss.—Eastland v. State, 78 So. 
2d 127, 223 Miss. 195. 

21. Ga.—Quattlebaum v. State, 46 S. 
E. 677, 119 Ga. 433. 

Gunter v. State, 10 S.E.2d 264, 
63 Ga.App. 65. 

22. Miss.—Sullivan v. State, 116 So. 
612, 150 Miss. 204. 

Okl.—Pruitt v. State, 72 P.2d 721, 
181 Okl. 100. 

16 C.J. p 467 note 61. 

23. Okl.—Shetsky v. State, Cr., 290 
P.2d 149—Hobson v. State, Cr., 280 
P.2d 735—Reid v. State, 133 S.W.2d 
979, 138 Tex.Cr. 34—Cole v. State, 
287 P. 782, 46 Okl.Cr. 365. 

Intoxication 

N.J.—Kruttschnitt v. Hagaman, 25 
A.2d 200, 128 N.J.Law 246. 

Denial abuse of discretion 
Where, when case was called for 
trial, sixty year old accused moved 
for a continuance on ground that 
when capias was served on him he 
was ill with chronic heart trouble, 
and had not had opportunity to con¬ 
fer with counsel and prepare his 
defense, but motion was denied and 
after evidence was in and counsel 
were arguing case, accused fainted 
and when he was returned to the 
courtroom to complete the trial he 
was brought in on a cot, denial of 
continuance was an abuse of discre¬ 
tion requiring new trial, particularly 
in view of unsatisfactory state of 
the evidence. 

Fla.—Ward v. State, 194 So. 637, 142 
Fla. 238. 


Other factors present 

Motion for postponement of mur¬ 
der trial to some future day or for 
continuance of case for the term 
should have been granted where ac¬ 
cused’s father suddenly died from 
heart trouble before he testified, and 
mother who had been summoned as 
witness was so shocked as to be 
placed in bed under care of physi¬ 
cian, and accused who was afflicted 
with heart trouble was so shocked 
as to be in no frame of mind to as¬ 
sist his attorneys. 

Tex.—Mayfield v. State, 221 S.W.2d 
281, 153 Tex.Cr. 526. 

24. Ky.—Veal v. Commonwealth, 172 
S.W. 501, 162 Ky. 250. 

25. Ky.—Mullins v. Commonwealth, 
245 S.W. 2, 196 Ky. 443. 

Misdemeanors 

Although code provisions permit 
the trial of a misdemeanor to be had 
in the absence of accused, it is error 
to refuse a continuance if a proper 
showing Is made that accused was 
prevented from attending the trial 
and testifying in his own behalf 
because of illness. 

Ky.—Mullins v. Commonwealth, su¬ 
pra. 

25.50 Guilt or lnnooenoe of accused 
immaterial 

“A sound judicial discretion must 
take into account that whether a 
defendant be guilty or not, he is enti¬ 
tled to a fair and impartial trial, 
a necessary concomitant of which Is 
sufficient time after his arraignment 
to adequately prepare his defense and 
procure witnesses who are shown to 
be available and within reach of 
the court’s processes.” 

Fla.—Shepherd v. State, App., 108 So. 
2d 494, 496. 

26. Colo.—Carlson v. People, 15 P. 
2d 625, 91 Colo. 418. 
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Neb.—Dolan v. State, 27 N.W.2d 264, 
148 Neb. 317. 

Tex.—Talley v. State, 277 S.W. 691, 
102 Tex.Cr. 323. 

Vt.—State v. Maguire, 138 A. 741, 
100 Vt. 476. 

No guaranty of attendance of wit¬ 
nesses 

An accused is entitled to his wit¬ 
nesses If they can be found with¬ 
in the jurisdiction of the court, but 
their attendance is not guaranteed, 
although under proper circumstance, 
if request is made, a trial can be de¬ 
layed while further efforts are made 
to get witnesses whose appearance 
is considered essential to the de¬ 
fense. 

Md.—Elount v. Wright, 55 A.2d 709, 
189 Md. 294—Copeland v. Wright, 
63 A.2d 553, 188 Md. C66. 

27. XJ.S.—Wright v. Johnston, D.C. 
Cal., 77 F.Supp. 687, amended 8 
F.R.D. 358. 

Ill.—People v. Davis, 92 N.B.2d 649, 
406 Ill. 215. 

La.—State v. Leopold, 126 So. 48, 
169 La. 749—State v. Hebert, 107 
So. 123, 160 La. 316. 

N.Y.—People v. Buccola, 267 N.Y.S. 

248, 239 App.Div. 256. 

Or.—State v. Harris, 200 P. 926, 101 
Or. 410. 

Absence because of illness see infra 
§ 495. 

Bight to full and fair trial in¬ 
cludes right to have witnesses pres¬ 
ent, and sufficient time must be 
given therefor. 

Ky.—Jackson v. Commonwealth, 287 
S.W. 17, 215 Ky. 800. 

Granting continuance to state on 
account of the absence of a material 
witness or evidence is proper, in ab¬ 
sence of substantial prejudice to ac¬ 
cused. 

Cal.—People v. Kelly, 90 P.2d 605, 32 
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until witnesses may be had at the trial also follows 
from the constitutional right of accused to com¬ 
pulsory process to secure the attendance of witness¬ 
es. 28 However, the primary responsibility for hav¬ 
ing witnesses present in court is on the parties, and 


is not on the court. 28 - 5 It is the rule, similar to that 
prevailing in civil cases, 28 that accused is not en¬ 
titled to a continuance as a matter of right, 38 but 
that his application is addressed very largely to the 
discretion of the trial court; 81 and in the exercise 


*C.A.2d 624—People v. Lyons, 261 
P. 648, 80 C.A. 257. 

16 C.J. p 458 note 75 [a]. 

Continuance proper If justice re¬ 
quires it 

Okl.—Paper v. State, 248 P.2d 267, 96 
OkLCr. 18. 

28. Ark.—Carter v. State, 119 S.W. 
2d 918, 196 Ark. 746. 

70 C.J. p 37 notes 59, 60. 

Reason for rule 

Failure to grant continuance with¬ 
out proper cause constitutes a vio¬ 
lation of the constitutional guaran¬ 
tee of compulsory process for obtain¬ 
ing witnesses, since it denies the 
opportunity for its exercise. 

U.S.—Paoni v. U. S., C.C.A.Fa., 281 
F. 801. 

28.5 Miss.—Henderson v. State, 192 
So. 495, 187 Miss. 166. 

Parties primarily responsible for wit¬ 
nesses’ presence 

While it is primarily responsibili¬ 
ty of parties and not court to Insure 
presence of witnesses at time of 
trial, when it appears that criminal 
proceeding cannot be justly tried 
without testimony of certain wit¬ 
nesses who cannot be present at the 
time scheduled for trial, court has 
discretionary authority to, on proper 
application, grant continuance. 

Ariz.—State v. Coey, 309 P.2d 260, 82 
Ariz. 133. 

29. Fla.—Moore v. State, 52 So. 971, 
59 Fla. 23. 

Wash.—State v. Kennedy, 142 P.2d 
247, 19 Wash.2d 152. 

16 C.J. p 458 note 73. 

Comparison with rule in civil cases 
generally see supra § 482 a. 

30. Tex.—Reed v. State, 244 S.W.2d 
821, 157 Tex.Cr. 585—Furnace v. 
State, 182 S.W. 454, 79 Tex.Cr. 59. 
Xn time of war, a person put to tri¬ 
al for violation of law is not enti¬ 
tled to a continuance of trial until 
termination of war, and, therefore, 
to immunity from prosecution for 
crime, merely by asserting that there 
are witnesses who could establish 
accused's innocence, but that such 
witnesses are unavailable because of 
war. 

U.S.—U. S. v. Von Clemm, C.C.A.N.Y., 
136 F.2d 968, certiorari denied 64 
S.Ct. 81, 320 U.S. 769, 88 L.Ed. 
459. 

31. U.S.—Adams v. U. S., C.C.A.Ga., 
128 F.2d 820, certiorari denied 63 
S.Ct. 61, 817 U.S. 632, 87 L.Ed. 
510—Samples v. U. S„ C.C.AAla., 
121 F.2d 263, certiorari denied 62 
S.Ct. 129, 314 U.S. 662, 86 L.Ed. 


530—McShann v. U. S.» C.C.A.Okl., 
38 F.2d 635—Woods v. U. S., C.C.A. 
Ark., 26 F.2d 63—Paoni v. U. S., C. 
C.A.Pa., 281 F. 801—Hale v. U. S., 
Okl., 242 F. 891, 155 C.C.A. 479. 

Ala.—Pugh v. State, 25 So.2d 417, 24? 
Ala. 535—Arant v. State, 167 So. 
540, 232 Ala. 275. 

Dorsey v. State, 56 So.2d 390, 36 
Ala.App. 376—Adams v. State, 31 
So.2d 99, 33 Ala.App, 136, certiorari 
denied 31 So.2d 105, 249 Ala. 294— 
Lawler v. State, 18 So.2d 469, 31 
Ala.App. 458—Stephenson v. State, 
185 So. 910, 28 Ala.App. 418—Bed- 
sole v. State, 177 So. 308, 28 Ala. 
App. 27—Goodwin v. State, 175 So. 
415, 27 Ala.App. 493—Williams v. 
State, 124 So. 402, 23 Ala.App. 297 
—Gaines v. State, 122 So. 699, 23 
Ala.App. 166, certiorari denied 122 
So. 700, 219 Ala. 422—Dailey v. 
State, 109 So. 892, 21 Ala.App. 

516, certiorari denied 109 So. 893, 
215 Ala. 231—Jones v. State, 109 
So. 759, 21 Ala App. 486, certiorari 
denied 109 So. 761, 215 Ala. 95— 
Castona v. State, 84 So. 871, 17 
Ala.App. 421. 

Ariz.—Hunter v. State, 30 P.2d 499, 
43 Ariz. 269. 

Ark.—Pride v. State, 187 S.W.2d 906, 
208 Ark. 803—Collier v. State, 154 
S.W.2d 569, 202 Ark. 939—Holub 
v. State, 197 S.W. 277, 130 Ark. 
245. 

Cal.—People v. Grey, App., 4 Cal. 
Rptr. 561—People v. Rios, 342 P.2d 
817, 172 CA.2d 623—People v. Car- 
roll, 324 P.2d 713, 160 C.A.2d 6— 
People v. Franklin, 107 P.2d 500, 41 
C.A.2d 669—People v. Beard, 96 P. 
2d 961, 36 C.A.2d 35. 

Fla.—Henderson v. State, 90 So.2d 
447—Williams v. State, 130 So. 456, 
100 Fla. 814. 

Ga.—Hewitt v. State, 109 S.E. 679, 27 
Ga.App. 676. 

Xnd.—Mack v. State, 180 N.E. 279, 
203 Ind. 355, 83 A.L.R. 1349. 

Iowa.—State v. Chapman, 197 N.W. 
923, 198 Iowa 1206. 

Ky.—McCloud v. Commonwealth, 333 
S.W.2d 264—Toler v. Common¬ 
wealth, 173 S.W.2d 822, 295 Ky. 
105—Sherrill v. Commonwealth, 161 
S.W.2d 615, 290 Ky. 386—Williams 
v. Commonwealth, 29 S.W.2d 11, 
234 Ky. 729—Roop v. Common¬ 
wealth, 258 S.W. 667, 201 Ky. 828 
—Armstrong v. Commonwealth, 198 
S.W. 24, 177 Ky. 690. 

La.—State v. Hudson, 110 So. 749, 
162 La. 543—State v. Doty, 104 
So. 736, 158 La. 842. 

Mass.—Commonwealth v. Knights, 89 
N.E.2d 218, 325 Mass. 758. 
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Mich.—People v. Fitzgerald, 197 N. 

W. 575, 226 Mich. 402. 

Minn.—State v. Monroe, 172 N.W. 
313, 142 Minn. 394. 

Miss.—Webster v. State, 12 So.2d 
533, 194 Miss. 381—Hodgkin v. 
State, 160 So. 562, 172 Miss. 207- 
Perry v. State, 122 So. 398, 154 
Miss. 212. 

Mo.—State v. Le Beau, 306 S.W.2d 
482—State v. Kimbrough, 166 S.W. 
2d 1077, 350 Mo. 609—State v. Per¬ 
kins, 116 S.W.2d 80, 342 Mo. 560- 
State v. Naylor, 40 S.W.2d 1079, 328 
Mo. 335—State v. Murphy, 6 S.W.2d 
877, 320 Mo. 219—State v. Wade, 
270 S.W. 298, 307 Mo. 291—State v. 
Wilson, 242 S.W. 886. 

State v. Davenport, App., 289 
S.W. 664—State v. Taylor, App., 
266 S.W. 1017. 

N.C.—State v. Parker, 66 S.E.2d 907, 
234 N.C. 236, certiorari denied 
Parker v. State of N. C., 73 S.Ct. 
25, 344 U.S. 825, 97 L.Ed. 642. 
Okl.—Payne v. State, Cr., 276 P.2d 
784—McAllister v. State, 260 P.2d 
454, 95 Okl.Cr. 167—Argo v. State, 
200 P.2d 449, 88 Okl.Cr. 107—Jen¬ 
kins v. State, 161 P.2d 90, 162 P.2d 
336, 80 Okl.Cr. 328—Stacey v. State, 
155 P.2d 736, 79 Okl.Cr. 417—Jack- 
son v. State, 140 P.2d 606, 77 Okl.Cr. 
160—Simmons v. State, 98 P.2d 
623, 68 Okl.Cr. 337—Gorum v. State, 
92 P.2d 1086, 67 Okl.Cr. 75—Lane v. 
State, 84 P.2d 8 07, 65 Okl.Cr. 192- 
Baker v. State, 83 P.2d 586, 65 Okl. 
Cr. 136—Rucker v. State, 79 P.2d 
629, 64 Okl.Cr. 259—Hayes v. State, 
65 P.2d 1242, 61 Okl.Cr. 105—Wiy- 
gul v. State, 290 P. 418, 48 Okl.Cr. 
245—Childs v. State, 286 P. 349, 47 
Okl.Cr. 86—Moreland v. State, 283 
P. 1036, 45 Okl.Cr. 426—Sanders v. 
State, 262 P. 216, 38 Okl.Cr. 386— 
Dawes v. State, 246 P. 482, 34 Okl. 
Cr. 225—Fisher v. State, 196 P. 724, 
18 Okl.Cr. 540. 

Or.—State v. Russell, 34 F.2d 941, 
148 Or. 256. 

Pa.—Commonwealth v. Cohan, 111 A. 
2d 182, 177 Pa.Super. 532. 

Commonwealth v. Young, Quar. 
Sess., 41 Erie Co. 224—Common¬ 
wealth v. Phillips, Quar.Sess., 33 
North.Co. 62, affirmed 82 A.2d 587, 
169 Pa.Super. 64. 

S.C.—State v. Hewitt, 34 S.E,2d 764, 
206 S.C. 409—State v. Smith, 20 
S.E.2d 726, 200 S.C. 188—State v. 
Mishoe, 17 S.E.2d 142, 198 S.C. 215 
—State v. Johnson, 14 S.E.2d 24, 
196 S.C. 497. 

S.D.—State v. Sonnenschein, 156 N.W. 
906, 37 S.D. 139. 

Tex.—Gordzelik v. State, 246 S.W.2d 



22A C. J. S. CRIMINAL LAW § 486 

of this discretion the action of the court will not be | reviewed or disturbed 32 except where it is clearly 


638, 157 Tex.Cr. 68—Moore v. 

State, 232 S.W.2d 711, 155 Tex.Cr. 
147—Jeffers v. State, 283 S.W. 785, 
104 Tex.Cr. 199. 

Va,—Howard v. Commonwealth, 4 
S.E.2d 757, 174 Va. 417. 

Wash.—State v. Schmidt, 252 P. 118, 
141 Wash. 660—State v. Waite, 251 
P. 855, 141 Wash. 429—State v. 
Conner, 182 P. 602, 107 Wash. 571. 
16 C.J. p 458 note 75. 

Rule as affected by statutory regula¬ 
tions see infra this section. 
Acoused convicted of perjury 

In prosecution for grand larceny, 
court properly denied motion of ac¬ 
cused, previously convicted of per¬ 
jury, for continuance until he should 
obtain reversal of conviction in per¬ 
jury case, or receive pardon, and the 
court properly advised accused that 
Remington Code 1915 § 1212, render¬ 
ing incompetent as witness any per¬ 
son convicted of perjury, would not 
be respected to extent of denying ac¬ 
cused’s right to testify in his own 
behalf, guaranteed by Const, art. 1 
§ 22 . 

Wash—State v. Vane, 178 P. 456, 105 
Wash. 421. 

Constitutional guarantee of com¬ 
pulsory process does not absolutely 
require continuance to secure wit¬ 
nesses, but the matter is one within 
sound discretion of the court, de¬ 
pendent on the facts. 

Ala.—Corpus Juris cited in Jarvis v. 

State, 126 So. 127, 129, 220 Ala. 501. 
70 C.J. p 37 note 58. 

Continuance to secure character 
witnesses is governed by text rule. 
Tex.—Fiveash v. State, 67 S.W.2d 
881, 125 Tex.Cr. 345. 

Factors to he considered 

In passing on motion for continu¬ 
ance, court is entitled to consider ex¬ 
tent to which trial was already de¬ 
layed, the prospect of securing the 
attendance of the absent witness, and 
the fact that government witnesses 
had been subpoenaed and made to 
appear several times. 

U.S.—Elrod v, U. S., C.C.A.Tenn., 266 
F. 55. 

Sound judicial discretion 

In ordering continuance of trial to 
allow time to procure witness, court 
acts in exercise of sound Judicial 
discretion. 

Neb.—Waite v. State, 98 N.W.2d 688, 
169 Neb. 113. 

32. Ala.—Pugh v. State, 25 So.2d 
417, 247 Ala. 535. 

Fla.—Henderson v. State, 90 So.2d 
447. 

Okl.—Jenkins v. State, 161 P.2d 90, 
162 P.2d 336, 80 Okl.Cr. 328. 
Review of discretionary action as to, 
continuance for absence of witness 
see infra § 1856. 


Discretion not abused 

(1) Generally. 

U.S.—Gilmore v. U. S., C.C.A.Tex., 
268 F. 719, certiorari denied 41 S. 
Ct. 448, 255 U.S. 576, 65 L.Ed. 794. 
Cal.—People v. Beard, 96 P.2d 961, 36 
C.A.2d 35. 

Ga.—Anderson v. State, 9 S.E.2d 642, 
190 Ga. 455. 

Lyons v. State, 95 S.E.2d 478, 
94 Ga.App, 570—Middleton v. State, 
137 S.E. 794, 36 Ga.App. 657—Daniel 
v. City of Carrollton, 88 S.E. 912, 
18 Ga.App. 109. 

Ky.—Tackett v. Commonwealth, 261 
S.W.2d 298—Dunagan v. Common- 
| wealth, 165 S.W.2d 533, 291 Ky. 
741—Burnett v. Commonwealth, 67 
S.W.2d 683, 252 Ky. 521—Harrod v. 
Commonwealth, 300 S.W. 625, 222 
Ky. 248. 

La.—State v. Smith, 154 So. 625, 179 
La. 614. 

Miss.—Rogers v. State, 36 So.2d 155, 
204 Miss. 891—Parker v. State, 29 
So.2d 910, 201 Miss. 579. 

Mo.—State v. Jasper, 24 S.W.2d 161, 
324 Mo. 668. 

Okl.—Abby v. State, 114 P.2d 499, 72 
Okl.Cr. 208, rehearing overruled 115 
P.2d 266, 72 Okl.Cr. 208—Phillips 
v. State, 111 P.2d 203, 71 Okl.Cr. 
287—Heglin v. State, 40 P.2d 41, 
56 Okl.Cr. 364. 

Or.—State v. Russell, 34 P.2d 941, 
148 Or. 256. 

Tex.—Barrera v. State, 174 S.W.2d 
735, 146 Tex.Cr. 328—Davis v. 

State, 109 S.W.2d 756, 133 Tex.Cr. 
215—Tyler v. State, 106 S.W.2A 
301, 133 Tex.Cr. 24—Maroney v. 
State, 32 SW.2d 478, 116 Tex.Cr. 
625—Humphreys v. State, 12 S.W. 
2d 568, 111 Tex.Cr. 272—Massey v. 
State, 252 S.W. 550, 94 Tex.Cr. 604. 
Va.—McDaniel v. Commonwealth, 181 
S.E. 534, 165 Va. 709. 

16 C.J. p 458 note 76. 

(2) In prosecution for arson. 

Okl.—Thacker v. State, Cr., 309 P.2d 

306. 

(3) In prosecution for assault. 
Ark.—Smith v. State, 143 S.W.2d 190, 

200 Ark. 1152. 

Ga.—Bower v. State, 29 S.E.2d 925, 
71 Ga.App. 46. 

N.C.—State v. Flowers, 92 S.E.2d 447, 
244 N.C. 77. 

Tex.—Causey v. State, 183 S.W.2d 
567, 147 Tex.Cr. 615. 

(4) In prosecution for bigamy. 
Tex.—Edwards v. State, 141 S.W.2d 

611, 139 Tex.Cr. 647. 

(5) In prosecution for conspiracy. 
U.S.—Adams v. U. S., C.C.A.Ga., 128 

F.2d 820, certiorari denied 63 S.Ct. 
61, 317 TJ.S. 632, 87 L.Ed. 510. 

(6) In prosecution for forgery. 
Ala.—Hobson v. State, 58 So.2d 483, 

36 Ala.App. 455. 
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(7) In prosecution for gambling. 
La.—State v. Di Vlncenti, 93 So.2d 

676, 232 La. 13. 

(8) In prosecution for homicide. 
Ala.—Bridges v. State, 142 So. 56, 

225 Ala. 81. 

Clark v. State, 57 So.2d 375, 36 
Ala.App. 159, reversed on other 
grounds 57 So.2d 384, 257 Ala. 95— 
Stephenson v. State, 185 So. 910, 28 
Ala.App. 418—Lumpkin v. State, 97 
So. 171, 19 Ala.App. 272. 

Ark.—Harper v. State, 236 S.W. 263, 
151 Ark. 338. 

Ky.—Sanders v. Commonwealth, 163 
S.W.2d 493, 291 Ky. 216. 

La.—State v. Dallao, 175 So. 4, 187 
La. 392, dismissed Dallao v. State 
of Louisiana, 58 S.Ct. 51, 302 U.S. 
635, 82 L.Ed. 494, rehearing denied 
58 S.Ct. 138, 302 U.S. 777, 82 L. 
Ed. 601, dismissed Couche v. State 
of Louisiana, 58 S.Ct. 48, 302 U. 
S. 636, 82 L.Ed. 496, rehearing de¬ 
nied 58 S.Ct. 137, 302 U.S. 776, 82 
L.Ed. 601, dismissed Ugarte v. 
State of Louisiana, 58 S.Ct. 61, 302 
U.S. 635, 82 L.Ed. 494, rehearing 
denied 58 S.Ct. 139, 302 U.S. 777, 
82 L.Ed. 601. 

Miss.—Long v. State, 102 So. 736, 
137 Miss. 593. 

Mo.—State v. McKeever, 101 S.W.2d 
22, 339 Mo. 1066. 

N.C.—State v. Banks, 167 S.E. 851, 
204 N.C. 233. 

Okl.—Camp v. State, 239 P.2d 1036, 
95 Okl.Cr. 70—Fields v. State, 188 
P.2d 231, 85 Okl.Cr. 439—Alexan¬ 
der v. State, 90 P.2d 949, 66 Okl.Cr. 
219. 

S.C.—State v. Lytchfield, 95 S.E.2d 
857, 230 S.C. 405, 66 A.L.R.2d 263- 
State v. Floyd, 158 S.E. 809, 160 
S.C. 420—State v. Peeples, 120 S.E. 
361, 126 S.C. 422. 

Tex.—Hoover v. State, 298 S.W. 438, 
107 Tex.Cr, 600—Castleberry y. 
State, 206 S.W. 353, 84 Tex.Cr. 2 71 
—Sanford v. State, 186 S.W. 22, 
79 Tex.Cr. 346. 

(9) In prosecution for larceny or 
robbery. 

Cal.—People v. Cahan, 297 P.2d 715, 
141 C.A.2d 891, certiorari denied 
Cahan v. People of State of Cali¬ 
fornia, 77 S.Ct. 214, 352 U.S. 918, 
1 L.Ed.2d 124. 

Del.—State v. Henry, 105 A. 849, 7 
Boyce 323. 

Ill.—People v. Kunowski, 196 N.B. 
524, 360 Ill. 416. 

Okl.—Mathis v. State, Cr., 304 P.2d 
1005—Linder v. State, 23 P.2d 222, 
54 Okl.Cr. 435—Thompson v. State, 
5 P.2d 398, 52 Okl.Cr. 365—Hern¬ 
don v. State, 250 P. 942, 35 Okl. 
Cr. 371—Kennedy v. State, 220 P. 
61, 25 Okl.Cr. 306. 

(10) In prosecution for manufac¬ 
ture, transportation, or sale of Intox¬ 
icating liquors. 
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shown that there has been an abuse of discretion. 33 
This rule obtains even though it is a first applica¬ 
tion for a continuance; 84 and, as appears infra § 
1853, when the facts and circumstances on which 
the trial court acts are not certified to the appellate 
court, discretion will be presumed to have been prop¬ 


erly exercised. The rule applies with equal force 
whether the continuance is sought by the prosecu¬ 
tion or by the defense. 34 - 5 
Generally, the denial of a continuance will not 
be considered an abuse of discretion where no sub¬ 
stantial prejudice results to accused, 35 as where 


Ark.—Phillips v. State, 283 S.W. 40, 
170 Ark. 1194. 

D.C.—Stagecrafters Club v. District 
of Columbia, Mun.App., 89 A.2d 
876. 

La.—State v. Pete, 96 So. 818, 153 
La. 943. 

Miss.—Bynum v. State, 76 So.2d 821, 
222 Miss. 632. 

Okl.—Childs v. State, 286 P. 349, 47 
Okl.Cr. 86—Green v. State, 282 P. 
853, 29 Okl.Cr. 145. 

Tex.—Deavers v. State, 13 S.W.2d 86, 
111 Tex.Cr. 325—Thomas v. State, 
282 S.W. 237, 103 Tex.Cr. 671— 
Smith v. State, 272 S.W. 207, 100 
Tex.Cr. 614. 

(11) In prosecution for motor vehi¬ 
cle offenses. 

Ala.—Pate v. State, 50 So.2d 796, 35 
Ala.App. 586. 

Pa.—Commonwealth v. Claiborne, 102 
A.2d 900, 175 Pa.Super. 42. 

(12) In prosecutions under nar¬ 
cotics laws. 

Pa.—Commonwealth v. Drew, 154 A. 
2d 285, 190 Pa.Super. 478. 

(13) In prosecution for perjury. 
U.S.—Flynn v. U. S. f> C.A.Cal., 172 F. 

2d 12, certiorari denied 69 S.Ct. 
1499, 337 U.S. 944, 93 L.Ed. 1747. 

(14) In prosecution for rape. 

Ga.—Salter v. State, 135 S.B. 408, 
163 Ga. 80. 

La.—State v. Longino, 186 So. 79, 
191 La. 714. 

Mo.—State v. Ward, 85 S.W.2d 1, 337 
Mo. 425. 

Tex.—France v. State, 187 S.W.2d 80, 
148 Tex.Cr. 341. 

Va.—Lufty v. Commonwealth, 100 S. 
E. 829, 126 Va. 707. 

(15) In prosecution for receiving 
stolen property. 

Ala.—Dorsey v. State, 56 So.2d 390, 
36 Ala.App. 376. 

(16) In prosecution for sodomy. 
Idaho.—State v. Wilson, 304 P.2d 644, 

78 Idaho 385. 

Tex.—Gordzelik v. State, 246 S.W.2d 
638, 157 Tex.Cr. 68. 

33. Ala.—Pugh v. State, 25 So.2d 
417, 247 Ala. 535. 

Cal.—People v. Mackey, 340 P.2d 
688, 171 C.A.2d 513—People v. Po- 
lak, 331 P.2d 662, 166 C.A.2d 226- 
People v. Markos, 303 P.2d 363, 146 
<C,A.2d 82. 

Fla.—Henderson v. State, 90 So.2d 
447. 

J£an.— State v. Stubbs, 349 P.2d 936, 
186 Kan. 266, certiorari denied 
Stubbs v. State, 80 S.Ct. 1632, 363 
U.3. 852, 4 L.Ed.2d 1734. 


La.—State v. Jones, 98 So.2d 185, 
233 La. 775. 

Okl.—Thacker v. State, Cr., 309 P.2d 
306—Walker v. State, 235 P.2d 722, 
94 Okl.Cr. 323. 

Legal error necessary to disturb rul¬ 
ing 

Puling of trial court will not be 
disturbed unless legal error is shown. 
S.C.—State v. Horton, 39 S.E.2d 222, 
209 S.C. 151. 

Reversible error only when discretion 
abused 

Tex.-—Singleton v. State, 195 S.W.2d 
139, 149 Tex.Cr. 415. 

Failure to exercise discretion 

‘We have decided many times that 
the granting or denial of a motion 
for the continuance of the trial of a 
case, whether it be civil or criminal, 
is within the discretion of the trial 
court, and this court will not disturb 
the exercise of that discretion unless 
it is made to appear that there has 
been either a failure to exercise it or 
an abuse of it." 

Wash.—State v. Kennedy, 142 P.2d 
247, 248, 19 Wash.2d 152. 

Disregard of fundamental rights 
Only in instances of plain abuse, as 
where established rules of practice 
and accused's fundamental rights are 
disregarded, will the exercise of such 
discretion be overruled. 

Ky.—Knuckles v. Commonwealth, 261 
S.W.2d 667. 

Discretion abused 

(1) Generally. 

Ga.—Cartee v. State, 69 S.E.2d 827, 
85 Ga.App. 532 —Akridge v. State, 
68 S.E.2d 168, 85 Ga.App. 117. 

La.—State v. Ewell, 90 So. 733, 150 
La. 385. 

Okl.—Roberson v. State, 218 P.2d 414, 
91 Okl.Cr. 217. 

16 C.J. p 458 note 77. 

(2) In prosecution for homicide. 
Okl.—Westbrook v. State, 172 P. 464, 

14 Okl.Cr. 423. 

Tex.—Rippy v. State. 24 S.W.2d 841, 
113 Tex.Cr. 578—McLendon v. 

State, 275 S.W. 1045, 101 Tex.Cr. 
427—Giles v. State, 231 S.W. 765, 
89 Tex.Cr. 441. 

Wash.—State v. Musselman, 172 P. 
346, 101 Wash. 330, L.R.A.1918E 
523. 

(3) In prosecution for manufac¬ 
ture, sale, possession, or transporta¬ 
tion of intoxicating liquors. 

Okl.—Cornett v. State, 250 P.2d 55, 
96 Okl.Cr. 125. 

Tex.—Cates v. State, 15 S.W.2d 634, , 
112 Tex.Cr. 145. I 
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(4) In prosecution for motor vehi¬ 
cle offense. 

Okl—Weeks v. State, 202 P.2d 1005, 
88 Okl.Cr. 291. 

(5) In prosecution for rape. 

Fla.—Johnson v. State, 151 So. 383, 
113 Fla. 193. 

Okl.—Dawes v. State, 246 P. 482, 34 
Okl.Cr. 225. 

34. Tex.—Sharp v. State, 160 S.W. 
369, 71 Tex.Cr. 633. 

34.5 U.S.—Lil v. U. S., C.A.Hawaii, 
198 F.2d 109. 

Continuances sought by both sides 
U.S.—;Lii v. U. S., supra. 

Continuance at request of prosecu¬ 
tion 

Ariz.—State v. Hoffman, 279 P.2d 898, 
78 Ariz. 319. 

Testimony desired, by court 
In case tried to court without jury 
where accused was not interested 
in presenting testimony of absent 
witness, but judge stated he wanted 
such evidence presented, continu¬ 
ance to obtain such testimony was 
proper. 

Cal.—People v. Hernon, 235 P.2d 614, 
106 C.A.2d 638. 

35. U.S.—U. S. v. Bronson, C.C.A. 
N.Y., 145 F.2d 939. 

Ariz.—Sam v. State, 265 P. 609, 33 
Ariz. 383, followed in Shew Chin 
v. State, 265 P. 621, 33 Ariz. 419 
and Gee Long v. State, 265 P. 622, 
33 Ariz. 420. 

Cal.—People v. Duncan, 346 P.2d 521, 
175 C.A.2d 37 2 —People v. Young, 
30 P.2d 557, 137 C.A. 404. 

Ga.—Copeland v. State, 17 S.B.2d 288, 
66 Ga.App. 142. 

Ky.—Fannin v. Commonwealth, 331 
S.W.2d 726—Webb v. Common¬ 
wealth, 330 S.W.2d 415—Maxey v. 
Commonwealth, 74 S.W.2d 336, 255 
Ky. 330. 

Okl.—Graham v. State, 230 P. 763, 28 
Okl.Cr. 266. 

Tex.—Hill v. State, 189 S.W. 257, 80 
Tex.Cr. 232. 

Continuance properly denied 

(1) Where accused failed to avail 
himself of court's offer to subpoena 
witnesses needed and have them 
served before the court would meet 
the next day. 

Kan.—State v. Robinson, 250 P. 691, 
124 Kan. 245. 

(2) Where accused refused to state 
a desire to wait for a witness who 
has telegraphed that he is on the 
way. 
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the witnesses were present in court during the 
progress of the trial and available to accused, or 
actually did testify at the trial, 35 - 5 or where the 
jury are or could have been apprised of what the 
testimony of the absent witness would have 
been, 35 - 10 or where accused subsequently states that 
he has presented all his evidence. 35 - 15 

A continuance requested for the purpose of 
searching for additional evidence should be denied 
unless it is shown there is a reasonable probability 
that such evidence can be obtained, 35 - 20 and a mere 
hope of finding evidence, without any substantial, 
tangible basis for the hope, is insufficient ground to 
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grant a continuance. 35 - 25 If the absent witnesses 
can be procured by a short postponement of the 
trial, and this mode is adopted, a continuance cannot 
be claimed; 36 and it is not error to refuse a con¬ 
tinuance where accused refuses to avail himself of 
an offer of postponement sufficient to enable him 
to procure their attendance, 37 or to take their depo¬ 
sitions. 38 A continuance may properly be denied 
where the absence of the necessary witnesses is fair¬ 
ly attributable to the fault of the one seeking the 
continuance, 38 * 5 or where it appears that their 
absence is due to the consent, procurement, or con¬ 
nivance of accused, 39 or that the continuance is not 


Tex.—Follis v. State, 101 S.W. 242, 
51 Tex.Cr. 186. 

16 C.J. p 459 note 83. 

(3) Where witness was not called 
to testify at previous trial at which 
he was present. 

Fla.—Browne v. State, 109 So. 811, 
92 Fla. 699. 

Tex.—Garcia v. State, 276 S.W.2d 
527, 161 Tex.Cr. 249—Ferguson v. 
State, 276 S.W. 910, 101 Tex.Cr. 
670. 

(4) Where record reflected that 
postponement of cause had been 
granted by trial court on accused’s 
first motion for a continuance be¬ 
cause of absence of certain witnesses 
but that when case was later called 
for trial, accused filed no motion for 
continuance because of the. absence 
of one of those witnesses. 

Tex.—Feather v. State, Cr., 333 S.W. 
2d 851. 

35.5 TJ.S.—Ladner v. TJ. S., C.C.A.La., 
168 F.2d 771, certiorari denied 69 
S.Ct. 53, 335 U.S. 827, 93 L.Ed. 381 
—Hamil v. U. S., C.C.A.Ala., 298 
F. 369. 

Ark.—Hazel v. State, 298 S.W. 357, 
174 Ark. 1078. 

Cal.—People v. Sampsell, 286 P. 434, 
104 C.A. 431, certiorari denied 
Sampsell v. People of State of Cal¬ 
ifornia, 50 S.Ct. 468, 281 U.S. 763, 
74 L.Ed. 1172. 

D.C.—Harris v. U. S., 71 F.2d 532, 63 
App.D.C. 232, certiorari denied 55 
S.Ct 94, 293 U.S. 581, 79 L.Ed. 678. 
Fla.—Andrews v. State, 184 So. 88, 
134 Fla. 450—Crawford v. State, 
123 So. 567, 98 Fla. 152—Sanford 
v. State, 106 So. 406, 90 Fla. 337. 
Kan.—State v. Stephens, 72 P.2d 976, 
146 Kan. 660. 

Ky.—Blanton v. Commonwealth, 320 
S.W.2d 626—Tipton v. Common¬ 
wealth, 269 S.W. 1007, 207 Ky. 685— 
Bryant v. Commonwealth, 259 S.W. 
1038, 202 Ky. 427—Polly v. Com¬ 
monwealth, 258 S.W. 291, 201 Ky. 
740. 

La.—State v. Prince, 45 So.2d 366, 
216 La. 989—State v. Smith, 154 So. 
625, 179 La. 614. 

Tex.—Clark v. State, 243 S.W.2d 29, 


i 156 Tex.Cr. 423—Cortez v. State, 
j 161 S.W.2d 495, 144 Tex.Cr. 116— 
Gunter v. State, 161 S.W.2d 100, 
144 Tex.Cr. 43—Allen v. State, Cr., 
124 S.W.2d 390, 136 Tex.Cr. 166 
—Salyer v. State, 122 S.W.2d 636, 
135 Tex.Cr. 675—Thomas v. State, 
39 S.W.2d 1095, 118 Tex.Cr. 

343—Vargas v. State, 298 S.W. 591, 
107 Tex.Cr. 666—McCoy v. State, 
294 S.W. 673, 106 Tex.Cr. 593- 
Smith v. State, 288 S.W. 458, 105 
Tex.Cr. 327—Yarborough v. State, 
273 S.W. 842, 100 Tex.Cr. 480— 
Garlington v. State, 269 S.W. 791, 
99 Tex.Cr. 331—Goforth v. State, 
269 S.W. 98, 99 Tex.Cr. 211—Welk 
v. State, 265 S.W. 914, 99 Tex.Cr. 
235—Garsee v. State, 258 S.W. 474, 
96 Tex.Cr. 532—Hays v. State, 234 
S.W. 898, 90 Tex.Cr. 355—Terrell 
v. State, 197 SW. 1107, 81 Tex. 
Cr. 647—Ellis v. State, 185 S.W. 
997, 79 Tex.Cr. 461. 

35.10 Ky.—Caudell v. Common¬ 
wealth, 161 S.W.2d 1038, 287 Ky. 
145. 

Failure to offer statement of evi¬ 
dence 

Denial of motion for continuance 
in murder prosecution for absence 
of witness was not an abuse of dis¬ 
cretion, where solicitor made no ob¬ 
jection to use in evidence of state¬ 
ment prepared by accused as to what 
witness would testify and accused's 
counsel did not offer the statement. 
S.C.—State v. Smith, 20 S.E.2d 726, 
200 S.C. 188. 

35.15 Cal.—People v. McDaniel, 321 
P.2d 497, 157 C.A.2d 492. appeal dis¬ 
missed McDaniel v. People of State 
of California, 79 S.Ct. 323, 358 U.S. 
282, 3 L,Ed.2d 299, rehearing denied 
79 S.Ct. 610, 359 U.S. 932, 3 L.Ed. 
2d 634. 

35.20 U.S.—McFee v. U. S., C.A. 
Idaho, 206 F.2d 872, certiorari de¬ 
nied 74 S.Ct. 528, 347 U.S. 927, 98 
L.Ed. 1079, vacated on other 
grounds 74 S.Ct. 862, 347 U.S. 1007, 

98 L.Ed. 1132, vacated on other 
grounds 75 S.Ct. 311, 348 U.S. 905, 

99 L.Ed. 710. 


Tex.—Smart v. State, 146 S.W.2d 397, 
140 Tex.Cr. 664. 

35.25 N.C.—State v. Gibson, 50 S.E. 

2d 520, 229 N.C. 497. 

W.Va.—State v. Madison, 38 S.E. 492, 
49 W.Va. 96. 

16 C.J. p 472 note 43. 

36. Ga.—Betts v. State, 66 Ga. 508— 
Reese v. State, 7 Ga. 373. 

Ky.—Salisbury v. Commonwealth, 3 
Ky.L. 211. 

16 C.J. p 459 note 80. 

37. Tex.—Walter v. State, 189 S.W. 
257, 80 Tex.Cr. 202. 

16 C.J. p 459 note 81. 

Desire to have hill of exception® 
rather than witnesses 
In murder prosecution, overruling 
of accused's request for permission 
to withdraw his announcement of 
ready and to postpone trial until cer¬ 
tain witness could be secured was 
not error, where accused's attorney 
stated he could have witness present 
in ten minutes but preferred to have 
his bill of exceptions instead. 

Tex.—Hanie v. State, 208 S.W.2d 373, 
151 Tex.Cr. 395. 

38. N.C.—State v. English, 80 S.E. 
72, 164 N.C. 497. 

38.5 U.S.—Bell v. U. S., C,C.A.Ala., 
129 F.2d 290, certiorari denied 63 
S.Ct. 74, 317 U.S. 665, 87 L.Ed. 534. 

Directing witness not to appear at 
start of trial 

If a witness is directed that he 
need not appear until a certain time 
and the court is ready to receive his 
testimony before that time, It is dis¬ 
cretionary to deny a continuance re¬ 
quested for the purpose of produc¬ 
ing the witness. 

Cal.—People v. Campbell, 320 P.2d 82, 
162 C.A.2d 776. 

39. Tex.—Respondek v. State, 22 S. 
W.2d 462, 113 Tex.Cr. 497. 

16 C.J. p 459 note 84. 

Excused witness 

Continuance is properly denied 
where evidence showed that defense 
had excused witness. 

Ga.—Adams v. State, 179 S.E. 223, 50 
Ga.App. 507. 
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requested in good faith, 40 or that the real purpose 
of the continuance is merely to secure delay. 41 

Refusing to grant a continuance to obtain the 
testimony of absent witnesses may, together with 
other circumstances, constitute a denial of a fair 
and impartial trial, 41 - 5 and a continuance is ordi¬ 
narily improperly refused where its granting is 
essential to enable accused to procure all legal and 
competent evidence necessary for a fair presenta¬ 
tion of his defense. 42 So, where time is sought by 
accused to investigate the legality of a search war¬ 
rant used by the state, in order to support a motion 
to suppress evidence obtained thereby, denial of a 
continuance is improper. 43 

Real or demonstrative evidence. If a witness ap¬ 
pears in court in response to process, but does not 
produce articles required by the terms of the process, 


and states that such articles cannot be produced 
because they are in the custody of a government 
official, it may be proper for the court to grant a 
continuance so that a formal request may be made 
of the official that the articles be produced for use 
as evidence, 43 * 5 and ordinarily the court should not 
refuse a continuance merely because it has been 
informally informed that the official refuses to 
make the articles available. 43 * 10 

Statutory provisions and court rules. In some 
jurisdictions, the granting of a continuance on the 
ground of the absence of a witness is expressly reg¬ 
ulated by statute, and such statutes are intended to 
protect the rights of an accused in the event of an 
unavoidable absence of a material witness, 43 * 15 and 
compliance therewith is ordinarily essential to en¬ 
title applicant to a continuance. 44 While, as stated 


Ky.—Polly v. Commonwealth, 258 S. 

W. 291, 201 Ky. 740. 

Tex.—Short v. State, 167 S.W.2d 200, 
145 Tex.Cr. 214. 

Directing 1 witnesses to appear later 
If attorneys direct witnesses that 
they need not appear until a certain 
time, and the court Is ready to re¬ 
ceive their evidence before that time, 
it is within the court’s discretion to 
refuse a continuance to secure them. 
Cal.—People v. Morhar, 248 P. 975, 78 
C.A. 380. 

Motion for continuance is insuffi¬ 
cient where accused fails to state or 
to show that the witnesses are ab¬ 
sent without his consent or procure¬ 
ment. 

Ga.—Johnson v. State, 103 S.E. 718, 
25 Ga.App. 471. 

Okl.—Byal v. State, 182 P. 253, 16 
Okl.Cr. 266. 

Deception by prosecutor 

Notwithstanding statutory provi¬ 
sion that continuance shall be de¬ 
nied where it appears that the wit¬ 
ness Is absent by movant’s permis¬ 
sion, continuance should be granted 
where it appears that accused was 
misled by prosecutor who told him 
witness or lawyer need not be pres¬ 
ent. 

Ga.—Windom v. State, 100 S.E. 753, 
24 Ga.App. 385. 

40 - Ala.—Harroway v. State, 94 So. 

183, 18 Ala.App. 665. 

Ohio.—Borneo v. State, 177 N.B. 483, 
39 Ohio App. 309. 

16 C.J. P 459 note 85. 

41. Okl.—Peyton v. State, 195 P. 151, 
18 Okl.Cr. 373. 

S.D.—State v. Sonnenschein, 156 N. 

W. 906, 37 S.D. 139. 

Va.—McElroy v. Commonwealth, 149 
S.E. 481, 153 Va. 877. 

16 O.J. P 459 note 86. 

41.5 Okl.—Ex parte Cannis, 173 P.2d 
586, 83 Okl.Cr. 113. 


42. Colo.—Carlson v. People, 15 P. 

2d 625, 91 Colo. 418. 

Fla.—Shepherd v. State, App., 108 So. 
2d 494. 

Ga.—Waters v. State, 9 S.E.2d 716, 62 
Ga.App. 720. 

Ky.—Strunk v. Commonwealth, 271 
S.W. 657, 208 Ky. 556. 

Okl.—Banker v. State, 56 P.2d 1205, 
59 Okl.Cr. 213—Dawes v. State, 246 
P. 482, 34 Okl.Cr. 225. 

Tex.—Hickerson v. State, 275 S.W.2d 
801, 161 Tex.Cr. 140—Streets v. 
State, 188 S.W.2d 582, 148 Tex.Cr. 
517. 

Misunderstanding* between counsel 

Where misunderstanding has aris¬ 
en between opposing counsel as to 
introduction of an affidavit in lieu of 
testimony of a witness who has been 
summoned, but who has left the state 
on urgent business, and whose evi¬ 
dence is vital to the defense, the 
court should either permit such affi¬ 
davit to be admitted as evidence, or 
continue the hearing until the at¬ 
tendance of such witness can be pro¬ 
cured. 

W.Va.—State v. Golden, 111 S.E. 320, 
90 W.Va. 496. 

Withdrawal of counsel 
Where counsel appointed by the 
court on the day a case was called 
for trial moved for a continuance be¬ 
cause of the absence of a material 
witness, the fact that accused, who 
was indicted five days before trial, 
was represented by counsel when put 
in jail, was of no importance where 
such counsel had withdrawn from the 
case. 

La.—State v. Ewell, 90 So. 733, 150 
La. 385. 

Delay to secure state’s witness 

A court should not refuse to de¬ 
lay for one day the closing of a trial 
on a charge of murder, where an 
Important witness for the state has 
promised accused to be present to 
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correct the testimony given by him 
on the former day, and his presence 
cannot be secured until the following 
day. 

Tex.—Bennett v. State, 48 S.W. 61, 
39 Tex.Cr. 639. 

Continuance to obtain eyewitnesses 

Where eyewitnesses to crime were 
not being called as witnesses by state 
although they were known and avail¬ 
able to state, common fairness made 
it duty of state to produce such wit¬ 
nesses at trial, and court should 
have granted continuance so witness¬ 
es could be made available to ac¬ 
cused. 

Pa.—Commonwealth v. Cramer, 76 A. 

2d 661, 168 Pa.Super. 1. 

Continuance to obtain rebuttal testi¬ 
mony 

Wash.—State v. Hoggatt, 234 P.2d 
495, 38 Wash.2d 032. 

43. Mich.—People v. Van Vorce, 215 
N.W. 5, 2 40 Mich. 75. 

43.5 Ala.—Parsons v. State, 38 So.2d 
209, 251 Ala. 467. 

43.10 Ala.—Parsons v. State, supra. 
43.15 Application of provision ordi¬ 
narily accomplishes a salutary re¬ 
sult. 

Ky.—Tinsley v. Commonwealth, 261 
S.W.2d 11, certiorari denied Tins¬ 
ley v. Commonwealth of Kentucky, 
74 S.Ct. 22, 346 TJ.S. 813, 98 L.Ed. 
340. 

44. Or.—State v. Bussell, 34 P.2d 
941, 148 Or. 256. 

Tex.—Sorrell v. State, 186 S.W. 336, 
79 Tex.Cr. 437. 

16 C.J. p 460 note 1. 

Elements necessary to warrant con¬ 
tinuance generally see infra this 
section. 

Application to murder cases 
A statute vesting discretion in the 
trial court to continue a case because 
of the absence of a witness has been 
held to apply to murder cases where- 
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above, granting continuances on the ground of the 
absence of a witness is generally discretionary with 
the trial court, where an application complies strictly 
with all of the requirements of such a statute, it is 
ordinarily error not to grant a continuance, 45 or at 
least to postpone the trial until the attendance of the 
witness can be had; 46 and in some jurisdictions, the 
granting of a continuance in such case is manda¬ 
tory 47 unless, as is also provided by other statutes, 
discussed infra §§ 494(1)-494(7), the adverse party 
admits the truth of the facts expected to be proved. 
On the other hand,, where the showing for a con¬ 
tinuance based on the absence of a witness does 
not measure up to the requirements of the statute, 
a continuance is properly refused. 48 

In some jurisdictions applications for a continu¬ 
ance on the ground that a material witness is absent 
are governed to some extent by rules of court. 
While such rules may specify the procedure to be 
followed in requesting a continuance because of the 
absence of a witness, the grant or denial of the 
continuance is still a matter for the discretion of the 
court, 48 * 5 and the matter remains within the discre- 
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tion of the trial court, even though it is the first 
term after the offense was committed, and applicant 
has done all that the law requires to obtain the at¬ 
tendance of such witness. 49 Although an applica¬ 
tion for a continuance to obtain the attendance of 
a witness is not in strict conformity with the re¬ 
quirements of such a rule of court, the court may 
nevertheless have discretion to grant a continuance 
where it is established that the application is made 
in good faith and is not merely for delay. 49 * 5 

Elements necessary to warrant continuance . Cer¬ 
tain concurring facts have, from a very early date, 
been considered by the courts as guides to the proper 
exercise of their discretion in passing on applica¬ 
tions for a continuance based on the absence of a 
witness. 50 Thus, it has been held that the court 
must be satisfied that the testimony of the absent 
witness is material, that the party applying for it 
has been guilty of no neglect or laches in endeavor¬ 
ing to procure the attendance of the witness, and 
that there is a reasonable expectation that the wit¬ 
ness can be procured at the term to which it is 
sought to put off the trial; 51 and where applicant 


in the death penalty is inflicted, as 
well as to other criminal prosecu¬ 
tions. 

Ky.—Miller v. Commonwealth, 255 S. 

W. 96, 200 Ky. 435. 

Particular provisions 

Statute authorizing court to grant 
a continuance because of the ab¬ 
sence of a witness applies to civil 
and criminal cases both; and under 
such statute, a motion for continu¬ 
ance should show reasonable dili¬ 
gence, the probability of securing the 
witnesses within a reasonable time, 
and the proper location of the wit¬ 
nesses. 

Okl — Lane v. State, 84 P.2d 807, 65 
Okl.Cr. 192. 

45. La.—State v. Thornhill, 172 So. 
522, 186 La. 447. 

Tex.—Ashmore v. State, 57 S.W.2d 
834, 122 Tex.Cr. 668—Mooney v. 
State, 273 S.W. 257, 100 Tex.Cr. 
344—Bryant v. State, 271 S.W. 610, 

99 Tex.Cr. 600. 

16 C.J. p 460 note 2. 

Disclaimer of knowledge 
A perfect and complete showing 
for a continuance because of the ab¬ 
sence of a witness should not be dis¬ 
regarded merely because the witness, 
a married woman, has stated to an¬ 
other that she knows nothing about 
the case, and has failed to communi¬ 
cate the possession of any knowledge 
thereof to her husband. 

Ga.—Kennedy v. State, 28 S.E. 979, 
101 Ga. 559. 

46. Ga.—Ryder v. State, 28 S.E. 246, 

100 Ga. 528, 62 Am.S.R. 334, 38 L. 
R.A. 721. 


47. Ind.—Roberts v. State, 124 N.E. 
750, 188 Ind. 713—Torphy v. State, 
121 N.E. 659, 188 Ind. 30. 

N.M.—State v. Riddel, 19 P.2d 751, 
37 N.M. 148. 

16 C.J. p 460 note 4. 

48. Ga.—Walker v. State, 182 S.E. 
524, 52 Ga.App. 108. 

La.—State v. Patterson, 147 So. 62, 
176 La. 1013. 

Okl.—Lane v. State, 84 P.2d 807, 65 
Okl.Cr. 192. 

16 C.J. p 460 note 6. 

48.5 Ariz.—State v. Coey, 309 P.2d 
260, 82 Ariz. 133. 

49. S.C.—State v. Crosby, 70 S.E. 
440, 88 S.C. 98. 

49.5 Nev.—Rainsberger v. State, 350 
P.2d 995. 

50. Nev.—State v. Nelson, 136 P. 
377, 36 Nev. 403, 406. 

51. U.S.—Davis v. U. S., C.C.A.Ark., 
9 F.2d 826. 

Cal.—People v. Carroll, 324 P.2d 713, 
160 C.A.2d 6. 

Fla.—Browne v. State, 109 So. 811, 
92 Fla. 699. 

Md.—Jackson v. State, 135 A.2d 638, 
214 Md. 454, certiorari denied Jack- 
son v. State of Maryland, 78 S.Ct. 
784, 356 U.S. 940, 2 L.Ed.2d 816— 
Harris v. State, 119 A. 154, 141 
Md. 526. 

Mich.—People v. Fillian, 219 N.W. 
654, 243 Mich. 28. 

Okl.—Carle v. State, 244 P. 833, 34 
Okl.Cr. 24—Ford v. State, 212 P. 
444, 23 Okl.Cr. 46—Shacklett v. 
State, 211 P. 1063, 23 Okl.Cr. 4— 
Pusley v. State, 210 P. 306, 22 Okl. 
Cr. 192. 


Pa.—Commonwealth v. Blakeley, 117 
A. 685, 274 Pa, 100. 

Tex.—Morris v. State, 261 S.W. 583, 
97 Tex.Cr. 356. 

W.Va.—State v. Wisman, 118 S.E. 
139, 94 W.Va. 224—State v. Bridge- 
man, 106 S.E. 708, 88 W.Va. 231. 

16 C.J. p 459 note 88. 

Necessity of diligence see infra §9 
502-504. 

Procedure to obtain continuance 
To entitle an accused to a con¬ 
tinuance because of the absence of 
a witness, he must promptly have 
the witness summoned; must ask for 
an attachment if the witness has 
been summoned and failed to appear; 
must apply for a continuance before 
venire drawn, and set out in his affi¬ 
davit the name and residence of the 
absent witness and facts expected to 
be shown by him, and also what steps 
have been taken to secure his at¬ 
tendance; must negative idea that 
he is absent with accused’s consent 
or procurement, and give the cause 
of witness’ absence, if it be known. 
If the continuance be refused, ac¬ 
cused must sue out proper process 
for his witness, and when case is 
called for trial must again apply 
for continuance, making such chang¬ 
es in his affidavit as conditions then 
existing require. 

Miss.—Bone v. State, 41 So.2d 347, 
207 Miss. 20. 

Circumstances warranting continu¬ 
ance 

(1) Continuance will generally be 
granted If expected testimony of ab¬ 
sent witness is competent and ma¬ 
terial and not merely cumulative, is 
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makes a satisfactory showing- with respect to the 
foregoing concurrent facts, in the absence of some 
other fact which is fatal to the application it is 
ordinarily considered erroneous to refuse a con¬ 
tinuance, 52 especially where the facts expected to 
be established cannot be proved by other witnesses, 63 
or where under constitutional provisions accused is 
entitled to the personal attendance of his witnesses 
at the trial, 64 or where the adverse party refuses 
to admit the truth of the testimony expected to be 
proved by the absent witness, as required by statutes 
discussed infra §§ 494(l)-494(7). As appears in the 
following sections, a defective showing with respect 
to any one of the elements included in the general 
rule just stated may justify the denial of a continu¬ 
ance, and the same is true where it appears that the 
testimony of the absent witness is incompetent or 
inadmissible, see infra § 488, where it is merely 
cumulative or impeaching in its nature, or the facts 
are provable by other available witnesses or evi¬ 
dence, see infra § 489, or, as appears infra § 490, 
where the testimony is probably not true or would 
not affect the result if given. 


22A C.J.S. 

§ 487. -Right to Personal Attendance 

A person accused of crime may be entitled to a 
continuance In order that his witnesses may testify lr» 
person at the trial, and an accused should not be com¬ 
pelled to use a substitute method of proof If the at¬ 
tendance of the witnesses can be obtained. 

In determining whether a continuance of a crim¬ 
inal prosecution should be granted because of the 
absence of a material witness, the principle is recog¬ 
nized that generally an accused is entitled to have 
his witnesses present at the trial and testify in 
person; 66 and under constitutional guarantees, such 
as with respect to the right to compulsory process 
to secure witnesses, accused may demand the per¬ 
sonal attendance of necessary witnesses, if it can 
be obtained. 56 On the other hand, in some juris¬ 
dictions, it appears to he the rule, subject to con¬ 
stitutional limitations, that a continuance to secure 
the personal attendance of a witness is properly re¬ 
fused where it is not shown that the presence of the 
witness is necessary to obtain the full effect of his 
testimony; 67 and, as appears infra § 494, the prac¬ 
tice of permitting a party opposing a continuance 


credible and probably will affect re¬ 
sult, and will likely be obtained at 
a future trial, and if due diligence 
has been exercised to secure attend¬ 
ance of absent witness and accused 
cannot safely go to trial without his 
testimony. 

Va.—Lacks v. Commonwealth, 28 S.E. 

2d 713, 182 Va. 318. 

(2) “As a general rule, where a 
witness has been duly summoned and 
is absent on account of sickness, or 
for other cause, if the party causing 
the witness to be summoned makes 
affidavit that the testimony of the 
witness is material, not merely cu¬ 
mulative, and that he cannot safely 
go to trial without his testimony, a 
continuance ought to be granted, if 
there is reason for believing that the 
attendance of the witness can be se¬ 
cured at the next term unless the 
court should be satisfied from the cir¬ 
cumstances that the object of the 
motion was to delay the trial and 
not to prepare for it. ,, 

Va.—Anthony v. Commonwealth, 18 

S.E.2d 897, 899, 179 Va. 303—Vine¬ 
yard v. Commonwealth, 129 S.E. 

233, 284, 143 Va. 546. 

(3) Where, as conspiracy was 
charged, and as evidence sought to 
make it out, a codefendant was the 
chief conspirator, and such code¬ 
fendant had been permitted to plead 
nolo contendere, and given a sen¬ 
tence, and he had been subpoenaed 
by defendant, and required witness 
fees had been furnished him and he 
had agreed to be present, and no 
evidence was shown to indicate post¬ 
ponement of trial was sought by de¬ 


fendant for a delay or that defend¬ 
ant was not surprised at nonappear¬ 
ance of such witness, under the cir¬ 
cumstances, it was prejudicial error 
to deny a continuance of the trial on 
ground of absence of such witness. 
U.S.—Scott v. U. S., C.A.Ga., 263 F.2d 
398. 

52. Ark.—King v. State, 7 S.W.2d 
987, 177 Ark. 812. 

Miss.—Jones v. State, 177 So. 35, 180 
Miss. 210. 

Okl.—Roberts v. State, 47 P.2d 607, 
57 Okl.Cr. 244—Compton v. State, 
289 P. 794, 48 Okl.Cr. 120. 

Tex.—Bran nan v. State, 55 S.W.2d 
102, 122 Tex.Cr. 318—Rippy v. 

State, 24 S.W.2d 841, 113 Tex.Cr. 
578—Tubb v. State, 5 S.W.2d 150, 
109 Tex.Cr. 458 —King v. State, 282 
S.W. 220, 103 Tex.Cr. 679—Hock v. 
State, 261 S.W. 573, 97 Tex.Cr. 355 
—Connell v. State, 258 S.W. 167, 
96 Tex.Cr. 475—Bookout v. State, 
255 S.W. 441, 95 Tex.Cr. 562—El¬ 
lis v. State, 247 S.W. 509, 93 Tex. 
Cr. 322. 

Va.—Lacks v. Commonwealth, 28 S.E. 

2d 713, 182 Va. 318. 

Wash.—State v. Musselman, 172 P. 
346, 101 Wash. 330, L.R.A.1D18E 
523. 

16 C.J. p 459 note 89. 

53. Ark.—King v. State, 7 S.W.2d 
987, 177 Ark. 812. 

Mo.—State v. Wade, 270 S.W. 298, 
307 Mo. 291. 

Tex.—Bell v. State, 213 S.W. 647, 85 
Tex.Cr. 475. 

16 C.J. p 459 note 90. 

54. Cal.—People v. McCrory, 41 C. 
458. 


, People v. Lee, 8 P. 685, 2 Cal. 
I Unrep.Cas. 569. 

Right to personal attendance of wit¬ 
nesses generally see infra § 487. 

55. Miss.—Childs v. State, 112 So. 
23, 146 Miss. 794. 

Common-law practice in criminal 
prosecutions required that the wit¬ 
nesses both for and against accused 
should be present and testify in open 
court. 

Ind.—Wassels v. State, 26 Ind. 30. 
Ky.—Pace v. Commonwealth, 12 S.W. 

271, 80 Ky. 204, 11 Ky.L. 407. 

Tenn.—Goodman v. State, Meigs 195. 
Beading what witness would say not 
always acceptable substitute 
Mo.—State v. White, App., 313 S.W.2d 
47. 

56. Ark.—Westbrooks v. State, 17 
S.W.2d 868, 179 Ark. 714—Moon 
v. State, 262 S.W. 658, 164 Ark. 
486. 

Temporary Illness of witness 

Under constitutional provisions 
giving accused the right to be con¬ 
fronted by adverse witnesses, and to 
have compulsory process for obtain¬ 
ing witnesses of his own, it was held 
an abuse of discretion to deny ac¬ 
cused a continuance on account of 
the temporary sickness of a witness 
subpoenaed both by himself and by 
the state, and to require him to take 
the witness’ deposition. 

Ark.—Price v. State, 71 S.W. 048, 
71 Ark. ISO. 

57. Ky.—Lawson v. Commonwealth, 
127 S.W.2d 876, 278 Ky. 1—Wil¬ 
liams v. Commonwealth, 29 S.W. 2d 
11, 234 Ky. 729—Bates v. Com- 
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to avoid it in a proper case by making an admission 
as to the facts expected to be proved by the absent 
witness is generally recognized. 

In any event, it is clear that the right of accused 
to the presence of his witnesses, or the advantage 
which would flow therefrom, does not exist with 
respect to a witness whose attendance cannot be 
compelled; 58 and in such case the court may prop¬ 
erly refuse a continuance where an opportunity to 
procure the testimony by other means is offered. 59 
Where, however, the personal attendance of wit¬ 
nesses may be had without unreasonable delay, it 
has been held that accused should not be compelled 
to invoke the statutory method of procuring evi¬ 
dence from the absent witnesses, 60 or to use their 
testimony given at a former hearing, 61 but he 
is entitled to their personal attendance, although, 
according to some authorities, it does not constitute 
an abuse of discretion to refuse a continuance on 
account of the absence of a material witness who is 
sick, where accused does not accept the offer of 
the court, made with the consent of the solicitor, to 
postpone the trial so that the deposition of the 
witness may be taken. 62 

Order of presentation of zvitnesscs . It has been 
held that accused has a right to put his witnesses 


on the stand in the order that he conceives most 
advantageous to his defense; he need not vary 
this order because for some providential cause a 
witness will be absent at the time he desires to in¬ 
troduce his testimony. 63 

§ 488. - Competency and Materiality of 

Expected Evidence 

a. In general 

b. Evidence as to particular matters 
a. In General 

Ordinarily a trial will be continued for the purpose 
of obtaining the attendance of a witness only If it Is 
established that the evidence the witness will give will 
be admissible, and also relevant and material to an Issue 
In the case. 

A continuance of a case because of the absence 
of a witness is justified only if the testimony of the 
witness will be material to some issue in the 
case, 63 * 60 and the court may properly refuse to 
grant a continuance because of the absence of a 
witness where it appears that the testimony that 
would be given by the witness would not be rele¬ 
vant, 63 - 55 or where the testimony which would be 
adduced does not appear to be important, or would 
be unlikely materially to affect the determination 
of the guilt or innocence of accused. 64 Like- 


monwealth, 276 SW. 119, 210 Ky. 
421—Howard v. Commonwealth, 
234 S.W. 299, 192 Ky. 687. 

58. S.D.—State v. Wilcox, 114 NW. 
687, 21 S.D. 532. 

Personal attendance of convict 

Under a statute which makes the 
testimony of convicts competent, but 
does not provide for their attendance 
at the trial, one desiring- the testi¬ 
mony of a convict must secure his 
deposition; he is not entitled to a 
continuance to obtain his person¬ 
al attendance, which the court had 
not the power to compel. 

Ark.—Tiner v. State, 161 S.W. 195, 
110 Ark. 251. 

59. Tex.—Alexander v. State, 199 
SW. 292, 82 Tex.Cr. 431. 

Oiler to permit taking of deposition 
Tex.—Watson v. State, 205 S.W. 662, 
84 Tex.Cr. 115. 

60. Ark.—Westbrooks v. State, 17 S. 
W.2d 868, 179 Ark. 714. 

16 C.J. p 460 note 17. 

61« Ark.—Moon v. State, 262 S.W. 

658, 164 Ark. 486. 

Dependent on circumstances 

It has been said that where the tes¬ 
timony of an absent witness, as giv¬ 
en at accused’s preliminary exam¬ 
ination, is such that, under the par¬ 
ticular circumstances of the case, ac¬ 
cused's rights can be better protect¬ 
ed by the witness’ presence, the court 


should continue the case until the 
next term. 

Ark.—Williams v. State, 246 S.W. 
503, 156 Ark. 205. 

62. 3ST.C.—State v. English, 80 S.E. 
72, 164 N.C. 497. 

63. Ga.—Ryder v. State, 28 S.E. 246, 
100 Ga. 528, 62 Am.S.R. 334, 38 L. 
R.A. 721. 

63.60 Tex.—Bouldin v. State, 168 S. 
W.2d 8 68, 145 Tex.Cr. 413. 

63.55 Ky.—McCarty v. Common¬ 

wealth, 251 S.W.2d 873. 

La.—State v. Courreges, 9 So.2d 453, 
201 La. 62. 

Mont.—State v. Moorman, 321 P.2d 
236, 133 Mont. 148. 

Tex.—De Ford v. State, 160 S.W.2d 
251, 143 Tex.Cr. 618. 

Testimony not constituting defense 
In prosecution for statutory rape, 
accused’s claim that prosecutrix was 
of previous unchaste character would 
not constitute defense, and, for that 
reason, continuance would properly 
be refused where it was to procure 
witness who would testify as to pre¬ 
vious unchaste character of prosecu¬ 
trix. 

Tex.—Costillo v. State, 182 SW.2d 
718, 147 Tex.Cr. 494. 

64. U.S.—Hamil v. U. S., C.C.A.Ala., 
298 F. 369—Lockhart v. U. S., C. 
C.A.Tenn., 264 F. 14, certiorari de¬ 
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nied 41 S.Ct. 14, 254 U.S. 645, 65 
L.Ed. 455. 

Ark.—Wallin v. State, 218 S.W. 170, 
142 Ark. 88. 

Cal.—People v. Peinado, 135 P.2d 2G, 
57 C.A.2d 704. 

Fla.—Kitchen v. State, 89 So.2d 667— 
Smith v. State, 59 So.2d 625, 34 A. 
L.R.2d 772. 

Ga.—Howard V. State, 150 S.E. 855, 
40 Ga.App. 668—Howard v. State, 
106 S.E. 732, 26 Ga.App. 431. 

Iowa.—State v. Leftwich, 250 N.W. 
489, 216 Iowa 1226. 

Ky.—Mannin v. Commonwealth, 279 
S.W. 945, 212 Ky. 529—Merdith v. 
Commonwealth, 252 SW. 894, 199 
Ky. 544. 

La.—State v. Flores, 124 So. 132, 169 
La. 22. 

Miss.—Clayton v. State, 117 So. 127, 
150 Miss. 812. 

Mo.—State v. Eggleston, App., 27 S. 
W.2d 726. 

Okl.—Argo v. State, 200 P.2d 449, 88 
Okl.Cr. 107—Howard v. State, 211 
P. 1065, 23 Okl.Cr. 1—Moore v. 
State, 189 P. 1089, 17 Okl.Cr. 467— 
Herndon v. State, 185 P. 701, 16 
Okl.Cr. 586. 

S.C.—State v. Anderson, 93 S.E.2d 
210, 229 S.C. 403—State v. Smith, 
88 S.E.2d 345, 227 S.C. 400. 

Tex.—Harrell v. State, 139 S.W.2d 
600, 139 Tex.Cr. 272—Williams v. 
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wise, a continuance to secure the attendance of a 
witness may be refused where the evidence that 
would be given would be too vague 65 or remote 66 to 
affect the verdict. It may be proper to refuse a 
continuance where the testimony sought will merely 
be collateral to the issue of accused's guilt or in¬ 
nocence; 66 * 5 where it is not responsive to the ma¬ 
terial issues presented; 67 where it is of questionable 
probative value; 67 * 5 where it is not inconsistent 


with the theory on which guilt of accused is sought 
to be established; 68 where it is not a defense, but 
merely goes to the mitigation of the punishment; 69 
or where for any reason the testimony sought to be 
introduced, from the nature of the case involved 
and the other testimony submitted, is by the general 
rules of evidence, irrelevant, immaterial, or for oth¬ 
er reasons inadmissible or unimportant. 70 


State, 98 S.W.2d 829, 131 Tex.Cr. 
327—Bryant v. State, 77 S.W.2d 235, 
127 Tex.Cr. 352—Davidson v. State, 
72 S.W.2d 691, 126 Tex.Cr. 572- 
Holmes v. State, 9 S.W.2d 742, 110 
Tex.Cr. 566—Beckham v. State, 276 
S.W. 240, 101 Tex.Cr. 487—Mills v. 
State, 204 S.W. 642, 83 Tex.Cr. 515 
—Pearson v. State, 187 S.W. 336, 79 
Tex.Cr. 609. 

16 C.J. p 460 note 22. 

Evidence not affecting: result see in¬ 
fra g 490. 

■Undisputed matters 

It is not error to refuse a continu¬ 
ance for absence of witnesses to tes¬ 
tify as to undisputed matters. 

Ark.—Hooper v. State, 57 S.W.2d 810, 
186 Ark. 1197—Powell v. State, 232 
S.W. 429, 149 Ark. 311. 

Tex.—Tindol v. State, 239 S.W.2d 396, 
156 Tex.Cr. 187—Buffington v. 

State, 22 S.W.2d 667, 113 Tex.Cr. 
506—Hughes v. State, 252 S.W. 774, 
95 Tex.Cr. 65—McDowell v. State, 
155 S.W. 621, 69 Tex.Cr. 545. 

W.Va.—State v. Burdette, 63 S.E.2d 
69, 135 W.Va. 312—State v. Currey, 
57 S.E.2d 718, 133 W.Va. 676—State 
v. Lucas, 40 S.E.2d 817, 129 W.Va. 
324. 

Presence of all material witnesses 

Denial of continuance is proper 
where record disclosed that all per¬ 
sons having information or opportu¬ 
nity for information concerning facts 
connected with crime were present 
at trial and testified. 

Ky .—Carter v. Commonwealth, 81 S. 
W.2d 883, 258 Ky. 807. 

former trial 

Where person had not been used 
as a witness on a former trial and 
facts attributed to him do not con¬ 
travene testimony of state’s witness¬ 
es, continuance to procure such per¬ 
son's testimony is properly denied. 
Tex.—Humphreys v. State, 12 S.W.2d 
568, 111 Tex.Cr. 272. 

Knowledge of witness 

Where continuance was requested 
to obtain presence of witness so he 
could testify as to a particular mat¬ 
ter, and no showing was made that 
witness had any knowledge as to the 
particular matter, denial of request 
for continuance was not improper. 
Mich.—People v. Fleisher, 34 N.W.2d 
16, 322 Mich. 474. 


Testimony not shown to be impor¬ 
tant 

U.S.—Parsons v. U. S. f C.A.Ga., 189 
F.2d 252. 

65. Miss.—Bolin v. State, 48 So.2d 
581, 209 Miss. 866. 

Tex.—Teague v. State, 258 S.W. 819, 
96 Tex.Cr. 580—Staton v. State, 
248 S.W. 356, 93 Tex.Cr. 356—Hays 
v. State, 234 S.W. 898, 90 Tex.Cr. 
355. 

16 C.J. p 461 note 23. 

Testimony of indefinite character 
Tex.—Bernal v. State, 280 S.W. 22 1, 
103 Tex.Cr. 200. 

Evidence of speculative nature 

Okl.—Roberts v. State, 251 P. 612, 
36 Okl. 28. 

66. Fla.—Jacques v. State, 97 So. 
380, 86 Fla. 137. 

16 C.J. p 461 note 24. 

Events occurring nine years prior to 
crime 

Wash.—State v. Moorison, 259 P.2d 
1105, 43 Wash.2d 23. 

66.5 Ind.—Butler v. State, 97 N.E.2d 
492, 229'Ind. 241. 

67. Ark.—Padgett v. State, 286 S.W. 
819, 171 Ark. 556. 

Ga.—Lashley v. State, 188 S.E. 43, 
54 Ga.App. 425. 

Mich.—People v. Wilson, 219 N.W. 
641, 242 Mich. 532. 

Miss.—Ware v. State, 98 So. 229, 133 
Miss. 837. 

Mo.—State v. Richardson, 267 S.W. 
841. 

Tex.—Sadler v. State, 40 S.W.2d 91, 
118 Tex.Cr. 318—Daugherty v. 

State, 290 S.W. 1107, 106 Tex.Cr. 83 
—Wade v. State, 281 S.W. 563, 103 
Tex.Cr. 395—Carrington v. State, 
256 S.W. 270, 96 Tex.Cr. 35—Coch- 
rain v. State, 248 S.W. 43, 93 Tex. 
Cr. 483—Moore v. State, 241 S.W. 
475, 92 Tex.Cr. 48—Beck v. State, 
198 S.W. 144, 82 Tex.Cr. 21—Utsler 
v. State, 195 S.W. 855, 81 Tex.Cr. 
501. 

16 C.J. p 461 note 26. 

Rebuttal testimony 

Refusal of continuance for rebut¬ 
tal testimony of accused’s wife was 
not error, where state made no ef¬ 
fort to prove facts sought to be re¬ 
butted. 

Tex.—Bible v. State, 8 S.W.2d 678, 
110 Tex.Cr. 156. 

67.5 Ala.—Scott v. State, 41 So.2d 

630, 34 Ala.App. 519. ' 

112 


68. Okl.—Shacklett v. State, 211 P. 
1063, 23 Okl.Cr. 4. 

Tex.—Friday v. State, 36 S.W.2d 
1036, 117 Tex.Cr. 37—Green v. 

State, 300 S.W. 55, 108 Tex.Cr. 249 
—Andrews v. State, 273 S.W. 568, 
100 Tex.Cr. 395, 653. 

1§ C.J. p 461 note 27. 

Testimony establishing Innocence of 
oharge withdrawn from jury’s con¬ 
sideration 

Va.—Parsons v. Commonwealth, 152 
S.E. 547, 154 Va. 832, 

69. N.C.—State v. Sheppard, 1 N.C. 
51. 

70. U.S.—Davis v. U. S., C.C.A.Ark., 
9 F.2d 826. 

Cal.—People v. Mackey, 340 P.2d 688, 
171 C.A.2d 513—People v. Camp¬ 
bell, 329 P.2d 82, 162 C.A.2d 776. 
Ga.—Jackson v. State, 97 S.E. 525, 
148 Ga. 519. 

Ind.—Butler v. State, 97 N.E.2d 492, 
229 Ind. 241. 

Md.—Harris v. State, 119 A. 154, 141 
Md. 526. 

Mo.—State v. Murphy, 6 S.W.2d 877, 
320 Mo. 219. 

Neb.—Maher v. State, 13 N.W.2d 641, 
144 Neb. 463, certiorari denied 65 
S.Ct. 91, 323 U.S. 757, 89 L.Ed. 606. 
N.J.—State v, Gallo, 24 A.2d 557, 128 
N.J.Law 172, affirmed 28 A.2d 95, 
129 N.J.Law 52. 

Okl.—Acuff v. State, Cr., 283 P.2d 
856—Thompson v. State, 208 P.2d 
584, 89 Okl.Cr. 383—La Coss v. 
State, 219 P. 416, 25 Okl.Cr. 130— 
Herndon v. State, 185 P. 701, 16 
Okl.Cr. 586. 

Tex.—Ramirez v. State, 164 S.W.2d 
1020, 144 Tex.Cr. 643—Hamon v. 
State, 119 S.W.2d 1057, 135 Tex.Cr. 
347—Cockrell v. State, 117 S.W.2d 
1105, 135 Tex.Cr. 218—Buffington 
v. State, 22 S.W.2d 607, 113 Tex. 
Cr. 506—Davenport v. State, 18 S. 
W.2d 176, 113 Tex.Cr. 7—Moore v. 
State, 11 S.W.2d 322, 111 Tex.Cr. 
63—Bridges v. State, Cr., 10 S.W. 
2d 723—Mitchell v. State, 6 S.W.2d 
753, 109 Tex.Cr. 643—Walker v. 
State, 287 S.W. 497, 105 Tex.Cr. 
141—Melton v. State, 281 S.W. 560, 
103 Tex.Cr. 590—Bernal v. State, 
280 S.W. 221, 103 Tex.Cr. 200- 
Mills v. State, 277 S.W. 1077, 102 
Tex.Cr. 473—McWhorter v. State, 
247 S.W. 1089, 93 Tex.Cr. 385- 
White v. State, 199 S.W, 1117, 82 
Tex.Cr. 286. 
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Incompetency of witness or testimony . It is al- i absent witness, 71 or his testimony, 72 is incompetent, 
so not erroneous to refuse a continuance where the So, a continuance is properly denied where the 


vt.—State v. Maguire, 138 A. 741, 
100 Vt. 476. 

Va.—McElroy v. Commonwealth, 149 
S.E. 481, 153 Va. 877. 

W.Va.—State v. Wisman, 118 S.E. 

139, 94 W.Va. 224. 

Wis.—State v. Till, 177 NW. 589, 172 
Wis. 266. 

16 C.J. p 462 note 32. 

Effeot of accused’s testimony 

Refusal of continuance for absence 
of witness, the materiality of whose 
testimony was combatted by ac¬ 
cused's own testimony, is not abuse 
of discretion. 

Tex.—Martini v. State, 280 S.W. 804, 

103 Tex.Cr. 364. 

Self-serving declaration 

Denial of continuance as to wit¬ 
ness, who would testify to self-serv¬ 
ing declaration by accused, was 
proper. 

Tex.—Beasley v. State, 43 S.W.2d 
100, 118 Tex.Cr. 197. 

Necessity of testimony 

Continuance was properly denied 
where accused testified that he did 
not really need testimony of absent 
witness. 

Ga.—Mims v. State, 4 S.E.2d 831, 188 
Ga. 702. 

Particular prosecutions where the 
testimony of the absent witness or 
witnesses was held not to be of suf¬ 
ficient materiality to make a refusal 
of a continuance erroneous: 

(1) Assault. 

Tex.—Causey v. State, 183 S.W.2d 
567, 147 Tex.Cr. 615—Gunter v. 
State, 139 S.W.2d 116, 139 Tex.Cr. 
145—Taylor v. State, 227 S.W. 679, 
88 Tex.Cr. 470. 

16 C.J. p 461 note 31 [a] (1). 

(2) Homicide. 

Ala.—Cody v. State, 137 So. 318, 24 
Ala.App. 499, certiorari denied 137 
So. 319, 223 Ala. 522. 

Ga.—Waters v. State, 104 S.E. 626, 
150 Ga. 623. 

Ky.—Young v. Commonwealth, 238 
S.W.2d 130—Sanders v. Common¬ 
wealth, 163 S.W.2d 493, 291 Ky. 
216—Bolin v. Commonwealth, 268 
S.W. 306, 206 Ky. 608. 

S.C.—State v. Smith, 88 S.E.2d 345, 
227 S.C. 400. 

Tex.—Campbell v. State, 138 S.W.2d 
1091, 139 Tex.Cr. 379—Mallory v. 
State, 106 S.W.2d 317, 133 Tex.Cr. 
50—Smith v. State, 285 S.W. 1094, 

104 Tex.Cr. 567—Grayson v. State, 
236 S.W. 1110, 91 Tex.Cr. 137- 
Beck v. State, 213 S.W. 662, 85 Tex. 
Cr. 578. 

Va.—Graham v. Commonwealth, 103 
S.E. 565, 127 Va. 808. 

16 C.J. p 461 note 32 [a] (5). 

(3) Larceny. 

Fla.—Flint v. State, 196 So. 619, 143 
Fla. 259. 


Md.—Hooper v. Warden of Md. 
House of Correction, 60 A.2d 183, 
190 Md. 723. 

Mo.—State v. English, 228 S.W. 746. 
Okl.—Shacklett v. State, 211 P. 1063, 
23 Okl.Cr. 4. 

Tex.—Talmadge v. State, 237 S.W. 
568, 91 Tex.Cr. 177—Hollis v. 
State, 204 S.W. 432, 83 Tex.Cr. 612. 
16 C.J. p 401 note 31 [a] (8). 

(4) Manufacture, transportation, 
or sale of intoxicating liquors. 

Cal.—People v. Allen, 174 P. 374, 37 

C.A. 180. 

La.—State v. Gani, 101 So. 726, 157 
La. 5. 

Tex.—Sanders v. State, 34 S.W.2d 
612, 116 Tex.Cr. 172—Lyles v. 
State, 22 S.W.2d 918, 113 Tex.Cr. 
583—Porter v. State, Cr., 20 S.W2d 
776—Fisher v. State, 296 S.W. 545, 
107 Tex.Cr. 383—Wilkes v. State, 
289 S.W. 44, 105 Tex.Cr. 430— 

Mooney v. State, 273 S.W. 257, 100 
Tex.Cr. 344—McKee v. State, 272 
S.W. 191, 100 Tex.Cr. 501—Forrest¬ 
er v. State, 252 S.W- 785, 95 Tex. 
Cr. 62—Eads v. State, 252 S.W. 531, 
94 Tex.Cr. 514. 

W.Va.—State v. Lucas, 40 S.E.2d 811. 
129 W.Va. 324. 

16 C.J. p 461 note 31 [a] (13). 

(5) Rape. 

Ind.—Alexander v. State, 170 N.E. 
542, 202 Ind. 1. 

Tex.—Ambrose v. State, 165 S.W.2d 
188, 145 Tex.Cr. 1—Tackett v. 

State, 125 S.W.2d 603, 136 Tex.Cr. 
445. 

16 C.J. p 461 note 31 [a] (11). 

(6) Seduction. 

Ky.—Bush v. Commonwealth, 265 S. 

W. 468, 205 Ky. 14. 

Tex.—Bush v. State, 157 S.W. 944, 71 
Tex.Cr. 14. 

(7) Other instances see 16 C.J. p 
461 note 31 [a]. 

71. Pa.—Commonwealth v. Morri¬ 
son, 118 A.2d 258, 190 Pa.Super. 
121, certiorari denied 77 S.Ct. 31, 
352 U.S. 823, 1 L.Ed.2d 47. 

Tex.—Clark v. State, 288 S.W. 1075, 
105 Tex.Cr. 490. 

16 C.J. p 461 note 29. 

Co defendant 

(1) In those jurisdictions which 
under statute follow the rule that 
one convicted or indicted for the 
same offense as accused is incompe¬ 
tent to testify for him, a continu¬ 
ance to secure such person as a wit¬ 
ness is properly refused. 

Tex.—Templeton v. State, 105 S.W.2d 
1100, 132 Tex.Cr. 597—Plumlee v. 
State, 291 SW. 894, 106 Tex.Cr. 
361, second rehearing denied 293 S. 
W. 1108, 106 Tex.Cr. 361—Clark v. 
State, 288 S.W. 1075, 105 Tex.Cr. 
490—Calley v. State, 279 S.W. 848, 
103 Tex.Cr. 53—Rogers v. State, 
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278 S.W. 446, 102 Tex.Cr. 444—Pru¬ 
itt v. State, 265 S.W. 695, 98 Tex. 
Cr. 276—Crane v. State, 240 SW. 
920, 91 Tex.Cr. 304. 

(2) A similar rule prevails apart 
from statute where the incompeten¬ 
cy arises from the fact that the ab¬ 
sent witness was jointly indicted 
with accused. 

Ky.—Martin v. Commonwealth, 108 
S.W.2d 665, 269 Ky. 688. 

Or.—State v. Hale, 18 P.2d 219, 141 
Or. 332. 

(3) It has been held, on the other 
hand, that denial of continuance be¬ 
cause of indictment of absent wit¬ 
ness for same offense is improper, 
since accused would have had the 
right to move for severance of trial, 
have the codefendant tried first, and 
then use him as a witness if he re¬ 
ceived an acquittal. 

Tex.—ICinslow v. State, 272 S.W. 468, 
100 Tex.Cr. 140. 

(4) In any case, a continuance 
cannot be refused solely on the 
ground that the witness had been 
indicted and hence was disqualified, 
where it appears that the indictment 
was secured by the district attorney 
with the sole purpose of bringing 
her back as a witness. 

Tex.—Cundiff v. State, 218 SW. 771, 
86 Tex.Cr. 476. 

(5) Competency of accomplices 
and codefendants as witnesses gen¬ 
erally see infra §§ 799-801. 

72. Ga.—Jackson v. State, 97 S.E. 
525, 148 Ga. 519. 

Ky.—Bush v. Commonwealth, 265 S- 
W. 468, 205 Ky. 14—Hogan v. Com¬ 
monwealth, 215 SW. 183, 185 Ky. 
424. 

Mo.—State v. Taylor, 8 S.W.2d 29, 
320 Mo. 417. 

Okl.—Weeks v. State, 183 P. 932, 1ft 
Okl.Cr. 443. 

Tex.—Bouldin v. State, 168 S.W.2d 
868, 145 Tex.Cr. 413—Ambrose v. 
State, 165 SW.2d 188, 145 Tex.Cr, 
1—Benjamin v. State, 3 SW.2d 91, 
109 Tex.Cr. 108. 

Va.—Setlife v. Commonwealth, 173 S- 
E. 517, 162 Va. 805. 

Wis.—State v. Till, 177 NW. 589, 172. 
Wis. 266. 

16 C.J. p 461 note 30. 

Failure to lay basis for evidence 

(1) Continuance should not be 
granted to secure evidence which 
would be inadmissible because no ba¬ 
sis therefor had been laid at the 
trial. 

Tex.—Walker v. State, 287 SW. 497, 
105 Tex.Cr. 141. 

(2) So, an application for continu¬ 
ance because of absence of court ste¬ 
nographer who had taken testimony 
at former trial is properly refused, 
where no predicate was laid for re- 


22A C.J.S.—8 
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expected evidence would be objectionable as hear¬ 
say, 73 or as a mere conclusion, 74 or as of a negative 
character; 75 and a continuance may be denied be¬ 
cause of the absence of a witness where the evi¬ 
dence the witness is expected to give will be of a 
negative character and conclusions rather than 
facts. 76 

Where testimony is material . While, as appears 


22A C. J. S. 

in § 491 infra, the improbability of procuring the 
attendance of the absent witness if a continuance is 
granted is sufficient ground to justify a refusal 
thereof, there are many decisions, in which the 
latter fact was not raised or questioned, holding 
that a continuance should be granted where ap¬ 
plicant makes a satisfactory showing of diligence, 
and where it appears that the testimony of the ab¬ 
sent witness is material,^ especially where it also 


production of testimony of absent 
witness given at former trial. 

Tex.—Rhea v. State, 275 S.W. 1021, 
101 Tex.Cr. 298. 

Continuance to obtain testimony 
on preliminary hearing is properly 
denied where it is not shown that 
such testimony would be competent. 
La.—State v. Longino, 186 So. 79, 
191 La. 714. 

Evidence held not Incompetent and 
hence not to justify denial of con¬ 
tinuance. 

Tex.—Brown v. State, 256 S.W. 438, 
95 Tex.Cr. 568. 

73 . Ga.—Ivey v. State, 113 S.E. 175, 
154 Ga. 63. 

Miss.—Bolin v. State, 48 So.2d 581, 
209 Miss. 866. 

Okl.—Queen v. State, 212 P. 1021, 23 
Okl.Cr. 146. 

Tex.—Williams v. State, 168 S.W.2d 
261, 145 Tex.Cr. 406—Lee v. State, 
70 S.W.2d 185, 126 Tex.Cr. 18— 
Wolford v. State, 38 S.W.2d 798, 
118 Tex.Cr. 370—Lyles v. State, 22 
S.W.2d 918, 113 Tex.Cr. 583—Pru¬ 
itt v. State, 265 S.W. 695, 98 Tex. 
Cr. 276—Myers v. State, 258 S.W. 
821, 96 Tex.Cr. 546. 

16 C.J. p 463 note 39. 

Testimony mostly hearsay 

Continuance will generally not be 
granted to procure testimony which 
necessarily must be hearsay except 
as to one fact which, whether or not 
true, will hardly affect the result. 
Ind.—Butler v. State, 97 N.E.2d 492, 
229 Ind. 241. 

Hearsay and self-serving declaration 
of accused 

U.S.—Cervantes v. U. S., C.C.A.CaL, 
163 F.2d 294. 

Tex.—King v. State, 213 S.W.2d 541, 
152 Tex.Cr. 255—Glass v. State, 
157 S.W.2d 399, 143 Tex.Cr. 88. 

74 . Iowa.—State v. Candler, 217 N. 
W. 233, 204 Iowa 1355. 

Ky. —Martin v. Commonwealth, 108 
SW.2d 665, 269 Ky. 688. 

Tex.—Allen v. State, 146 S.W.2d 384, 
141 Tex.Cr. 94—Graham v. State, 
27 S.W.2d 202, 115 Tex.Cr. 565— 
Douglas v. State, 12 S.W.2d 563, 
111 Tex.Cr. 262—Harris v. State, 
293 S.W. 822, 106 Tex.Cr. 539- 
Brown v. State, 289 S.W. 392, 105 
Tex.Cr. 522—Bronikowski v. State, 
272 S.W. 200, 100 Tex.Cr. 600—Mc- 
Vicker v. State, 272 S.W. 166, 100 


Tex.Cr. 598—Pye v. State, 237 S.W. 
916, 91 Tex.Cr, 158—Taylor v. 

State, 227 S.W. 679, 88 Tex.Cr. 470. 
16 C.J. p 461 note 25. 

75. Ark.—Padgett v. State, 286 S.W. 
819, 171 Ark. 556. 

Ky.—Stringer v. Commonwealth, 240 
S.W.2d 638. 

Pa.—Commonwealth v. Morrison, 118 
A.2d 258, 180 Pa.Super. 121, certio¬ 
rari denied 77 S.Ct. 31, 352 U.S. 
823, 1 L.Ed.2d 47. 

76. Tex.—Dailey v. State, Cr., 55 S. 
W. 821. 

16 C.J. p 465 note 72. 

77. Ark.—Westbrooks v. State, 17 
S.W.2d 868, 179 Ark. 714. 

Ga.—Waters v. State, 68 S.E.2d 233, 
85 Ga.App. 79. 

Iowa.—State v. Sipe, 37 N.W.2d 914, 
240 Iowa 872. 

La.—State v. Elwell, 90 So. 733, 150 
La. 385. 

Miss.—Childs v. State, 112 So. 23, 146 
Miss. 794. 

Tenn.—Cason v. State, 23 S.W.2d 665, 
160 Tenn. 267. 

Tex.—Yowell v. State, 69 S.W.2d 413, 
125 Tex.Cr. 594—Wilkins v. State, 
57 S.W.2d 120, 122 Tex.Cr. 590- 
Terry v. State, 16 S.W.2d 815, 112 
Tex.Cr. 368—Beaty v. State, 289 S. 
W. 396, 105 Tex.Cr. 539—Ray v. 
State, 278 S.W. 197, 102 Tex.Cr. 421 
—Long v. State, 277 S.W. 139, 102 
Tex.Cr. 81—McLendon v. State, 275 
S.W. 1045, 101 Tex.Cr. 427—Book- 
out v. State, 255 S.W. 441, 95 Tex. 
Cr. 562—Steele v. State, 223 S.W. 
473, 87 Tex.Cr. 5S8—Torez v. State, 
217 S.W. 948, 86 Tex.Cr. 465. 

16 C.J. p 462 note 34. 

Necessity of diligence see infra §§ 
502-504. 

Expert witness or evidence of vital 
importance 

Refusal of continuance for absence 
of witness is abuse of discretion 
where witness is an expert or his 
testimony is vitally important and 
the testimony concerns a material 
fact not proved by any of the wit¬ 
nesses present and testifying. 

Ky.—Greenwell v. Commonwealth, 
196 S.W.2d 884, 303 Ky. 78. 
Particular prosecutions where dil¬ 
igence being shown the testimony of 
the absent witness or witnesses was 
held to be of sufficient materiality 
to make a refusal of a continuance 
erroneous: 


(1) Assault. 

Tex.—McFarland v. State, 104 S.W. 
2d 879, 132 Tex.Cr. 309—Wilson v. 
State, 17 S.W.2d 817, third case, 
112 Tex.Cr. 530—Baker v. State, 
280 S.W. 781, 103 Tex.Cr. 219— 
Mitchell v. State, 204 S.W. 767, 84 
Tex.Cr. 36—Covington v. State, 201 
S.W. 179, 83 Tex.Cr. 22. 

Utah.—State v. Mathis, 319 P.2d 134, 
7 Utah 2d 100. 

16 C.J. p 462 note 34 [a] (3). 

(2) Homicide. 

Ark.—King v. State, 7 S.W.2d 987, 
177 Ark. 812. 

Ky.—Webb v. Commonwealth, 330 S. 
W.2d 415. 

Okl.—Edwards v. State, 48 P.2d 1087, 
58 Okl.Cr. 15. 

S.C.—State v. Williamson, 105 S.E. 
697, 115 S.C. 315. 

Tex.—Seals v. State, 127 S.W.2d 90S, 
137 Tex.Cr. 23—McGregor v. State, 
49 S.W.2d 818, 121 Tex.Cr. 419— 
Watson v. State, 48 S.W.2d 623, 
120 Tex.Cr. 482—Studdard v. State, 
27 S.W.2d 820, 115 Tex.Cr. 402— 
Rippy v. State, 24 S.W.2d 841, 113 
Tex.Cr. 578—Harris v. State, 274 
S.W. 568, 101 Tex.Cr. 33—Bryant 
v. State, 271 S.W. 610, 99 Tex.Cr. 
600—Leggett v. State, 2G8 S.W. 
750, 99 Tex.Cr. 172—Dozier v. 

State, 199 S.W. 287, 82 Tex.Cr. 321. 
16 C.J. p 462 note 34 [a] (6). 

(3) Larceny. 

Tex.—Marshall v. State, 79 S.W.2d 
1101, 128 Tex.Cr. 15G—Ashmore v. 
State, 57 S.W.2d 834, 122 Tex.Cr. 
668—Jarrott v. State, 257 S.W. 256, 
96 Tex,Cr. 239—Osborne v. State, 
245 S.W. 928, 93 Tex.Cr. 54. 

16 C.J. p 462 note 34 [a] (7). 

(4) Manufacture, transportation, 
or sale of intoxicating liquors. 

Ga.—Grooms v. State, 185 S.E. 596, 
53 Ga.App. 348. 

Ill.—People v. Schell, 240 Ill.App. 
254. 

Ind.—Torphy v. State, 121 N.E. 650, 
188 Ind. 30. 

La.—State v. Leopold, 126 So. 48, 169 
La. 749. 

Okl.—Little v. State, 190 P. 706, 17 
Okl.Cr. 729. 

Tex.—Humphreys v. State, 128 S.W. 
2d 816, 137 Tex.Cr. 142—Serbrock- 
er v. State, 59 S.W.2d 382, 123 Tex, 
Cr. 455—Scoggin v. State, 57 S.W, 
2d 847, 123 Tex.Cr. 90—Young v. 
State, 35 S.W.2d 424, 117 Tex.Cr. 
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appears that it is accused’s first application, 78 or 
that the witness is accessible, 79 or that the testimony 
of such witness cannot be otherwise supplied, 80 or 
that the state’s case is based on circumstantial evi¬ 
dence, 81 or that the other facts of the case do not 
render it improbable that the testimony of the ab¬ 
sent witness is untrue. 82 

b. Evidence as to Particular Matters 

(1) Alibi 

(2) Self-defense 

(3) Other matters 

(1) Alibi 

A continuance may properly be granted to enable the 
accused to obtain the attendance of a witness to estab¬ 
lish the defense of alibi; but the circumstances may be 
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such that the court Is Justified in denying a continuance 
for this purpose. 

The refusal of the court to grant a continuance to 
obtain the attendance of a witness who will give 
testimony tending to prove the defense of alibi is not 
necessarily erroneous; 82 * 50 but, since testimony 
tending to show that accused, at the time the offense 
was committed, was at another place and could not 
possibly have been present at the place of the crime, 
is material and relevant, a refusal to continue the 
case to procure such testimony may be erroneous 
if it does not appear that such testimony is false, 
or that this defense could be successfully established 
without such testimony, due diligence being 
shown; 83 and this is especially true where it 
is accused’s first application, 84 or where the evi- 


349—McKee v. State, 34 S.W.2d 
592, 116 Tex.Cr. 232—Applegate v. 
State, 30 S.W.2d 327, 115 Tex.Cr. 
171—Davis v. State, 27 S.W.2d 818, 
115 Tex.Cr. 641—Glenniwinkel v. 
State, 21 S.W.2d 514, 114 Tex.Cr. 
188—Cates v. State, 15 S.W.2d 634, 
112 Tex.Cr. 145—Tubb v. State, 5 
S.W.2d 152, 109 Tex.Cr. 465—Tubb 
v. State, 5 S.W.2d 150, 109 Tex.Cr. 
458—King v. State, 282 S.W. 220, 
103 Tex.Cr. 679—Ellis v. State, 247 
S.W. 609, 93 Tex.Cr. 322—Byrd v. 
State, 231 S.W. 399, 89 Tex.Cr. 371. 
16 C.J. p 462 note 34 [a] (14). 

(5) Rape. 

Ga.—Grenoble v. State, 158 S.E. 314, 
172 Ga. 652. 

Tex.—Connell v. State, 258 S.W. 167, 
96 Tex.Cr. 475—Atchison v. State, 
250 S.W. 183, 94 Tex.Cr. 216—Boat¬ 
wright v. State, 249 S.W. 1075, 94 
Tex.Cr. 87—Young v. State, 230 S. 
W. 414, 89 Tex.Cr. 230—Woods v. 
State, 203 S.W. 54, 83 Tex.Cr. 332. 
16 C.J. p 462 note 34 [a] (10). 

(6) Seduction. 

Tex.—Kirkland v. State, 246 S.W. 

400, 93 Tex.Cr. 115. 

16 C.J. p 462 note 34 [a] (15). 

(7) Other instances see 16 C.J. p 
462 note 34 [a]. 

Reexamination of deceased’s remains 

In prosecution for murder, denial 
of continuance for few days to allow 
deceased to be exhumed and reexam¬ 
ined was error, in view of conflict of 
evidence relating to course of bullet 
through body. 

W.Va.—State v. Skinner, 133 S.E. 
371, 101 W.Va. 632. 

Sole testimony of aooused 

Continuance to secure testimony to 
support evidence of accused alone 
should be as favorably regarded as 
absent testimony sought to support 
testimony of disinterested witness. 
Tex.—Beasley v. State, 18 S.W.2d 
1074, 113 Tex.Cr. 36. 


[ Witness subpoenaed by state 

Refusal of postponement on ac¬ 
cused's showing that he could prove 
by absent witness that confession 
was extorted by mistreatment was 
error, where such witness had been 
subpoenaed by state and sent out of 
county without leave of court or con¬ 
sent of counsel. 

Tex.—Hoobler v. State, 24 S.W.2d 
413, 114 Tex.Cr. 94. 

78. Tex.—Russell v. State, 285 S.W. 

1093, 104 Tex.Cr. 593—McLendon 
v. State, 275 S.W. 1045, 101 Tex.Cr. 
427—Sherman v. State, 274 S.W. 
576, 101 Tex.Cr. 51—Bryant v. 

State, 271 S.W. 610, 99 Tex.Cr. 600 
—Moore v. State, 257 S.W. 246, 96 
Tex.Cr. 262—Johnson v. State, 244 
S.W. 518, 92 Tex.Cr. 458. 

16 C.J. p 463 note 35. 

“Denial of first application for 
continuance for an absent witness 
whose presence has been sought by 
the use of proper diligence is errone¬ 
ous, where the expected testimony 
would contradict the state's theory, 
or would support accused's conten¬ 
tion." 

Tex.—Beasley v. State, 18 S.W.2d 
1074, 1077, 113 Tex.Cr. 36. 

79 . Miss.—Jones v. State, 177 So. 35, 
180 Miss. 210. 

16 C.J. p 463 note 36. 

80. Okl.—Burton v. State, 70 P.2d 
480, 62 Okl.Cr. 77. 

Tex.—Henson v. State, 116 S.W.2d 
393, 134 Tex.Cr. 472—Flippin v. 
State, 99 S.W.2d 307, 131 Tex.Cr. 
356—Beasley v. State, 18 S.W.2d 
1074, 113 Tex.Cr. 36—Ball v. State, 
13 S.W.2d 847, 111 Tex.Cr. 646— 
Duncan v. State, 13 S.W.2d 703, 111 
Tex.Cr. 633—Atchison v. State, 250 
S.W. 183, 94 Tex.Cr. 216—Bell v. 
State, 213 S.W. 647, 85 Tex.Cr. 475. 
16 C.J. p 463 note 37. 

81. Tex.—Mohler v. State, 265 S.W. 

653, 98 Tex.Cr. 238. I 
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82. Tex.—Greever v. State, 24 S.W. 
2d 1093, 114 Tex.Cr. 99—Roberts 
v. State, 231 S.W. 762, 89 Tex.Cr. 
395—Cubine v. State, 74 S.W. 39, 
45 Tex.Cr. 108. 

Credibility of expected evidence gen¬ 
erally see infra § 490. 

82.50 Mo.—State v. Le Beau, 306 S. 
W.2d 482. 

83. ICy.—Wilcher v. Commonwealth, 
178 S.W.2d 949, 297 Ky. 36. 

Tex.—Harvey v. State, 109 S.W.2d 
474, 133 Tex.Cr. 90—Herera v. 

State, 109 S.W.2d 195, 133 Tex.Cr. 
132—Walker v. State, 101 S.W .2d 
242, 131 Tex.Cr. 566—Flippin v. 
State, 99 S.W.2d 307, 131 Tex.Cr. 
356—Jackson v. State, 94 S.W.2d 
466, 130 Tex.Cr. 337—Seale v. 
State, 26 S.W.2d 275, 114 Tex.Cr. 
521—Burns v. State, 8 S.W.2d 167, 
110 Tex.Cr. 84—Davis v. State, 1 
S.W.2d 641, 108 Tex.Cr. 524—Beaty 
v. State, 289 S.W. 396, 106 Tex.Cr. 
539—Fulton v. State, 277 S.W. 651, 
102 Tex.Cr. 146—Adams v. State, 
277 S.W. 638, 102 Tex.Cr. 326—Bai- 
monte v. State, 276 S.W. 921, 101 
Tex.Cr. 622, 41 A.L.R. 1527—Ter¬ 
ry v. State, 272 S.W. 466, 100 Tex. 
Cr. 161—Taylor v. State, 184 S.W. 
224, 79 Tex.Cr. 274. 

16 C.J. p 463 note 40. 

Credibility of expected testimony as 
to alibi see infra § 490. 

Postponement erroneously denied 

Where accused claimed alibi prov¬ 
able by witnesses three hundred 
miles from place of trial, set for day 
after return of indictment, postpone¬ 
ment for several days was errone¬ 
ously denied. 

Va.—Smith v. Commonwealth, 156 S. 
E. 577, 155 Va. 1111. 

84. Tex.—Bennett v. State, 14 S.W. 
2d 59, 112 Tex.Cr. 77—McGahee v. 
State, 278 S.W. 208, 102 Tex.Cr. 
399. 
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•dence on the part of the state is circumstantial. 55 
The fact that accused has made affidavit of an in¬ 
tent to produce certain witnesses to establish the 
defense of an alibi, whom, when produced, he does 
not place on the stand, does not preclude him from 
demanding a continuance to obtain witnesses who 
will unquestionably prove for him an alibi. 86 

The evidence sought to be introduced must ac¬ 
count for the presence of accused at the time of the 
actual commission of the offense; 87 and where it is 
insufficient for that purpose, 88 as where there is 
still a sufficient time left unaccounted for to have 
enabled him to commit the crime, 89 a refusal to con¬ 
tinue the case is not error. Also, where the evi¬ 
dence in the case plainly shows the guilt of ac¬ 
cused, 90 or the statement of what the absent witness 
would testify is too general, 91 or where accused, 
when testifying, does not raise the issue of alibi, 92 
and does not mention the fact that he was with such 
witness at the time, 93 refusal to grant a continuance 
is not error. As appears infra § 489, opinion differs 
as to whether the fact that the evidence of alibi is 
cumulative justifies the court in refusing a con¬ 
tinuance to procure it 
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(2) Self-Defense 

If self-defense Is a real Issue, and a witness, who Is 
absent from the trial, would testify to acts, words, or 
conduct which would tend to establish such defense, the 
court may properly grant a continuance to obtain the 
testimony, and It may be Improper to refuse a continu¬ 
ance for this purpose. 

Provided there has been a showing of due dili¬ 
gence to obtain the attendance of absent witnesses, 
it is erroneous for the court to refuse a continuance 
to procure witnesses whose testimony concerning 
alleged threats or actions of the injured or deceased 
party would be material to accused who seeks to de¬ 
fend on the ground of self-defense, 94 especially 
where the testimony of accused on such issue con¬ 
flicts with that of the state’s witnesses. 95 The 
motion for continuance to procure testimony of this 
character must, however, show the relevancy and 
materiality of the same; 96 hence, if there is not 
the slightest pretense of self-defense legitimately 
raised by the facts, 97 as, for instance, where the de¬ 
fense is accidental homicide, 98 or where the threats 
are not of sufficiently grave nature, 99 or have not 
been communicated to accused, 1 or where it ap¬ 
pears that, even though threats were made, ac¬ 
cused had no fear of deceased, 2 or was not in any 
real or apparent danger, 3 or where the evidence of 


85. Tex.—Davis v. State, 141 SW. 

264. 64 Tex.Cr. 8. 

16 C.J. p 463 note 41. 

36. Tex.—Blake v. State, 43 S.W. 
107, 38 Tex.Cr. 377. 

87. Ark.—Whitefleld v. State, 10 S. 
W.2d 369, 178 Ark. 1200. 

Ky.—Brandriff v. Commonwealth, 13 
S.W.2d 273, 227 Ky. 389. 

Okl.—De Wolf v. State, 266 P.2d 191, 
96 Okl.Cr. 382, certiorari denied 73 
S.Ct. 871, 346 U.S. 963, 97 L.Ed. 
1376. 

16 C.J. p 464 note 44. 

88. Cal.—People v. Jones, 120 P.2d 
901, 48 C.A.2d 846. 

Tex.—McDuff v. State, 236 SW. 99, 
90 Tex.Cr. 567. 

16 C.J. p 464 note 45. 

Where expected evidence Is Indefi¬ 
nite 

Tex.—McDuff v. State, supra. 

89. Ky.—Brandriff v. Common¬ 

wealth, 13 S.W.2d 273, 227 Ky. 
389. 

Tex.—Williams v. State, 235 S.W.2d 
166, 155 Tex,Cr. 370—Maxey v. 
State, 280 S.W. 783, 103 Tex.Cr. 
299—Moore v. State, 229 S.W. 508, 
89 Tex.Cr. 87. 

16 C.J. p 464 note 46. 

90. Cal.—People v. Jones, 120 P.2d 
901, 48 CA..2d 845. 

Neb.—Began v. State, 218 N.W. 737, 
116 Neb. 723. 

Tex.—Pitts v. State, 282 S.W. 216, 


103 Tex.Cr. 542—Hart v. State, 134 
S.W. 1178, 61 Tex.Cr. 509. 

91. Tex.—Washington v. State, 103 
S.W. 879, 51 Tex.Cr. 542—Leach v. 
State, Cr. f 77 SW. 220. 

92. Tex.—Ham on v. State, 119 S.W. 
2d 1057, 135 Tex.Cr. 347. 

93. Tex.—Tate v. State, 146 S.W. 

169, 66 Tex.Cr. 198—Wigfall v. 

State, 124 S.W. 649, 57 Tex.Cr. 639 
—Boyd v. State, 94 SW. 1053, 50 
Tex.Cr. 138. 

94. Ky.—Smith v. Commonwealth, 
192 S.W.2d 92, 301 Ky. 364. 

Miss.—Childs v. State, 112 So. 23, 
146 Miss. 794. 

Mo.—State v. Wade, 270 SW. 298, 
307 Mo. 291. 

Tex.—Blanton v. State, 122 SW.2d 
644, 135 Tex.Cr. 654—Hill v. State, 
95 S.W.2d 106, 130 Tex.Cr. 585- 
Bailey v. State, 17 S.W.Sd 1051, 112 
Tex.Cr. 550—Smith v. State, 285 
SW. 1094, 104 Tex.Cr. 567—Baker 
v. State, 280 S.W. 781, 103 Tex.Cr. 
219—Leggett v. State, 268 S.W. 
750, 99 Tex.Cr. 172—Burton v. 

State, 232 S.W. 506, 89 Tex.Cr. 611 
—Bell v. State, 213 SW. 647, 85 
Tex.Cr. 475. 

16 C.J. p 465 note 62. 

Evidence on former trial 
Refusing postponement for evi¬ 
dence of witness on former trial to 
be transcribed was held erroneous, 
in view of materiality on self-de¬ 
fense. 


Tex.—Polk v. State, 25 S.W.2d 841, 
114 Tex.Cr. 415. 

95. Tex.—Dixon v. State, 238 SW. 
227, 91 Tex.Cr. 217. 

96. Tex.—Havard v. State, 269 SW. 
89, 99 Tex.Cr. 301—Pinkston v. 
State, 241 S.W. 152, 91 Tex.Cr. 644 
—Grayson v. Slate, 236 S.W. 1110, 
91 Tex.Cr. 137. 

16 C.J. p 465 note 63. 

97. Tex.—Melton v. State, 5 SW. 
662, 24 Tex.App. 47. 

16 C.J. p 465 note 64. 

98. Fla.—Brain v. State, 109 So. 
804, 91 Fla. 1026. 

Tex.—Brittain v. State, Cr., 40 SW. 
297. 

99. Miss.—Kilgore v. State, 23 So. 
2d 690, 198 Miss. 816. 

Tex.—Halbert v. State, 31 Tex. 357. 
Dow v. State, 20 SW. 583, 31 
Tex.Cr. 278. 

1. Ga.—Veal v. State, 108 S.E. 243, 
27 Ga.App. 300. 

Miss.—Criss v. State, 30 So.2d 613, 
202 Miss. 184. 

Okl.—Alexander v. State, 90 P.2d 
949, 66 Okl.Cr. 219. 

Tex.—Havard v. State, 269 S.W. 89, 
99 Tex.Cr. 301. 

16 C.J. p 465 note 67. 

2. Ky.—Stapleton v. Common¬ 

wealth, 3 S.W. 793, 26 Ky.L. 467. 

3. Ariz.—Territory v. Shankland, 77 
P. 492, 3 Ariz. 403. 
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accused himself is insufficient to raise the issue of 
self-defense, 4 it will not be error to refuse a con¬ 
tinuance. So, too, in some jurisdictions it is neces¬ 
sary that accused show that the deceased party 
manifested some intention to execute his threats at 
the time of the homicide. 6 

(3) Other Matters 

The absence from the trial of a witness who would 
testify as to the reputation or character of accused is 
usually not sufficient grounds for a continuance, but if 
the testimony of the witness would be as to capacity to 
commit the crime, It may be of sufficient importance to 
warrant a continuance. 

Evidence as to the character of accused is usually 
held by the courts not to be of such materiality as to 
constitute error in a refusal to grant a continuance 
for the purpose of procuring such testimony, 6 es¬ 
pecially where accused did not take the stand or 
put his reputation for good character in issue, 7 or 
where the offense is plainly proved, 8 or where the 
state admits that the reputation of accused is good, 8 - 5 
or, as appears in § 489 infra, where other witnesses 
have or might have testified thereto. However, 
where it is shown in an application for continuance, 
in order to obtain such evidence, that since the ar¬ 
rest and imprisonment, and particularly since the 
finding of the indictment, the prisoner has had no 
time to take such testimony, a continuance should 
be granted. 9 

Evidence of incapacity to commit . The absence 


of a witness who would testify as to the inability 
of accused to do the things and perform the acts 
he is alleged to have performed in the commission of 
the crime is not necessarily valid grounds for a 
continuance. 9 - 6 Where, however, accused is charged 
with an offense involving an intent, and it appears 
that he will be able to produce witnesses showing 
him to have been of such unsound mind as to be 
incapable of committing such an offense, a con¬ 
tinuance should be granted, 10 provided the evidence 
will be admissible. 10 - 6 The materiality of such evi¬ 
dence must appear clearly by the application, and 
where there is no claim of mental aberration or 
lasting or temporary insanity at the time of the 
commission of the offense, or that the plea of in¬ 
sanity will be introduced, a refusal to continue is not 
error. 11 Also, a proffer of expert testimony on such 
issue does not warrant a continuance where the 
witness’ qualification is not shown. 12 General 
statements of this character are insufficient as a 
predicate for a continuance; 13 and a continuance 
will not be granted where it is admitted that accused 
could distinguish clearly between right and wrong. 14 
In a rape prosecution, absent testimony as to sterility 
of accused does not warrant a continuance where 
he failed to testify thereto. 16 

§ 489. - Cumulative and Impeaching 

Testimony 

a. Cumulative testimony generally 


4. Ga.—Medlin v. State, 98 S.E. 551, 
149 Ga. 23. 

Tex.—Hays v. State, 234 S.W. 898, 90 
Tex.Cr. 355—Beck v. State, 213 S. 
W. 662, 85 Tex.Cr. 578. 

16 C.J. p 465 note 70. 

5. Tex.—Pinkston v. State, 241 S.W. 

152, 91 Tex.Cr. 644—Eason v. 

State, 232 S.W. 300, 89 Tex.Cr. 638. 

16 C.J. p 465 note 71. 

6. U.S.—Warren v. U. S., Okl., 250 
F. 89, 162 C.C.A. 261. 

Ark.— Corpus Juris cited in Smith v. 

State, 96 S.W.Sd 1, 3, 192 Ark. 967. 
Del.—State v. Henry, 105 A. 849, 7 
Boyce 323. 

Fla.— Corpus Juris Secundum cited 
in Henderson v. State, 90 So.2d 
447, 448—Jacques v. State, 97 So. 
380, 86 Fla. 137. 

Ill.—People v. Trimble, 177 N.E. 696, 
345 Ill. 82. 

Tex.—Knight v. State, 252 S.W.2d 
170, 157 Tex.Cr. 619—King v. 

State, 113 S.W.2d 181, 133 Tex.Cr. 
496—McVicker v. State, 272 S.W. 
166, 100 Tex.Cr. 598—Inman v. 

State, 272 S.W. 144, 100 Tex.Cr. 
537—Miller v. State, 251 S.W. 
1104, 94 Tex.Cr. 508. 

16 C.J. p 464 note 53. 


Apparently so holding 

Ala.—Conn v. State, 96 So. 640, 19 
Ala.App. 209, certiorari denied Ex 
parte Conn, 96 So. 642, 209 Ala. 
453. 

Tex.—Butler v. State, 288 S.W. 218, 
105 Tex.Cr. 228. 

7. Fla.—Henderson v. State, 90 So. 
2d 447. 

Tex.—McVicker v. State, 272 S.W. 
166, 100 Tex.Cr. 598. 

8. Ark.—Corpus Juris cited in 

Smith v. State, 96 S.W.2d 1, 3, 192 
Ark. 967. 

Ga.—Chatfield v. State, 72 S.E. 513, 
10 Ga.App. 40. 

8.5 Tex.—Ashworth v. State, 205 S. 
W.2d 788, 151 Tex.Cr. 83. 

9. Iowa.—State v. Nash, 7 Iowa 
347. 

9.5 Cal.—People v. Sherman, 293 P. 
2d 809, 139 C.A.2d 429. 

10. Tex.—Atchison v. State, 250 S. 
W. 183, 94 Tex.Cr. 216—Roberts v. 
State, 231 S.W. 762, 89 Tex.Cr. 395. 

16 C.J. p 464 note 58. 

10.5 Tex.—Rodriguez v. State, 165 
S.W.2d 104, 144 Tex.Cr. 572. 

11. Cal.—People v. Rothrock, 68 P. 
2d 364, 21 C A.2d 116. 
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Tex.—Salyer v. State, 122 S.W.2d 
636, 135 Tex.Cr. 675. 

16 C.J. p 464 note 59. 

Evidence as to incapacity to make 
confession was not ground for con¬ 
tinuance where it related to inca¬ 
pacity at an appreciable time before 
making of confession. 

Tex.—Harkey v. State, 234 S.W. 221, 
90 Tex.Cr. 212, 17 A.L.R. 1276. 
Reex amina tion, of accused 

Refusing continuance to permit re¬ 
examination of accused by physician, 
recently recovered from illness, who 
was not satisfied regarding accused’s 
sanity on first examination, was held 
within judge’s discretion. 

Mass.—Commonwealth v. Soaris, 175 
N.E. 491, 275 Mass. 291. 

12. Ky.—Walker v. Commonwealth, 
31 SW.2d 721, 235 Ky. 471. 

13. Tex.—Taylor v. State, 227 S.W. 

679, 88 Tex.Cr. 470—Coates v. 

State, 203 S.W. 904, 83 Tex.Cr. 309. 

16 C.J. p 464 note 61. 

14. Mo.—State v. Turlington, 15 S. 
W. 141, 102 Mo. 642. 

15. Tex.—Jeffers v. State, 283 S.W. 
785, 104 Tex.Cr. 199. 
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b. Facts provable by other witness or 

evidence 

c. Impeaching testimony 

a. Cumulative Testimony Generally 

A continuance may properly be refused to secure 
the attendance of a witness to give testimony which is 
merely cumulative, unless such evidence is of vital im¬ 
portance, and a continuance to obtain evidence which 


is merely corroborative may be refused unless such evi¬ 
dence would be likely to change the result of the trial. 

Although a trial court must be allowed consider¬ 
able discretion as to continuances for the purpose 
of producing cumulative testimony, 15 * 60 as a gen¬ 
eral rule, it is not error to refuse a continuance when 
the evidence sought to be introduced by the absent 
witnesses is merely cumulative. 16 This is especially 


15.50 Cal.—People v. Jennings, 298 
P.2d 56, 142 C.A.2d 160. 

16 . U.S.—U. S. v. Lustig, C.C.A.N, 
Y., 163 F.2d 85, certiorari denied 
68 S.Ct. 88, 332 U.S. 775, 92 L.Ed. 
360, rehearing denied 68 S.Ct. 106, 
332 U.S. 812, 92 L.Ed. 390—Ows¬ 
ley v. U. S., C.C.A.Tex., 68 F.2d 
162, certiorari denied 54 S.Ct. 714, 
292 U.S. 635, 78 L.Ed. 1488—Moore 
v. U. S., C.C-A.Fla., 57 F.2d 840— 
Jefford v. U. S., C.CA.Utah, 31 F. 
2d 908. 

Ala.—Goodwin v. State, 176 So. 415, 
27 Ala.App. 493. 

Ariz.—Midkiff v. State, 243 P. 601, 
29 Ariz. 523. 

Ark.—Copeland v. State, 289 S.W.2d 
524, 226 Ark. 198—Caldwell v. 

State, 215 S.W.2d 518, 214 Ark. 287 
—Pate v. State, 177 S.W.2d 933, 
206 Ark. 693—French v. State, 62 
S.W.2d 976, 187 Ark. 782—Butler v. 
State, 44 S.W.2d 351, 184 Ark. 1193 
—Bryan v. State, 16 S.W.2d 312, 
179 Ark. 216—Hazel v. State, 298 
S.W. 357, 174 Ark. 1078—Mahan v. 
State, 285 S.W. 1, 171 Ark. 1188- 
Morrow v. State, 284 S.W. 721, 171 
Ark. 1188—Moon v. State, 262 S.W. 
658, 164 Ark. 486—James v. State, 
256 S.W. 372, 161 Ark. 389—Har¬ 
mon v. State, 234 S.W. 164, 150 
Ark. 376—Stewart v. State, 230 S. 
W. 590, 148 Ark. 540—Snow v. 
State, 215 S.W. 3, 140 Ark. 7— 
Mangrum v. State, 197 S.W. 692, 
130 Ark. 592—Holub v. State, 197 
S.W. 277, 130 Ark. 245. 

Cal.—People v. Collins, 233 P. 97, 195 
C. 325. 

People v. Jennings, 298 P.2d 56, 
142 C.A.2d 160. 

Fla.—Browne v. State, 109 So. 811, 
92 Fla. 699. 

Ga.—Smith v. State, 27 S.E.2d 369, 
196 Ga. 595—Johnson v. State, 117 
S.E. 434, 155 Ga. 509. 

Culpepper v. State, 161 S.E. 849, 
44 Ga.App. 351—Sutton v. State, 
130 S.E. 346, 34 Ga.App. 492— 
Hewitt v. State, 109 S.E. 679, 27 
Ga.App. 676—Blount v. State, 89 
S.E. 78, 18 Ga.App. 204. 

Iowa.—State v. Sipe, 37 N.W.2d 914, 
240 Iowa 872—State v. Peacock, 
205 N.W. 738, 201 Iowa 462—State 
v. Chapman, 197 N.W. 923, 198 Io¬ 
wa 1206. 

Ky.—Young v. Commonwealth, 238 
S.W.2d 130—Greenwell v. Com¬ 
monwealth, 196 S.W.2d 884, 303 
Ky. 78—Toler v. Commonwealth, 


173 S.W.2d 822, 295 Ky. 105—Sher- 
| rill v. Commonwealth, 161 S.W.2d 
615, 290 Ky. 386—Rose v. Com¬ 
monwealth, 149 S.W.2d 772, 286 
Ky. 53—Lawson v. Commonwealth, 
127 SW.2d 876, 278 Ky. 1—Swan- 
go v. Commonwealth, 124 S.W.2d 
768, 276 Ky. 467—Harrison v. 

Commonwealth, 100 S.W.2d 837, 
266 Ky. 840—Hall v. Common¬ 
wealth, 97 S.W.2d 29, 265 Ky. 516 
—Beach v. Commonwealth, 43 S.W. 
2d 6, 240 Ky. 763—Bishop v. Com¬ 
monwealth, 42 S.W.2d 742, 240 Ky. 
494—Reynolds v. Commonwealth, 
38 S.W.2d 221, 238 Ky. 485—Car- 
roll v. Commonwealth, 28 S.W.2d 
505, 234 Ky. 441—Belcher v. Com¬ 
monwealth, 287 S.W. 550, 216 Ky. 
126—Hall v. Commonwealth, 244 
S.W. 425, 196 Ky. 167—Howard v. 
Commonwealth, 234 S.W. 299, 192 
Ky. 687. 

La.—State v. McCart, 26 So.2d 745, 
210 La. 278—State v. Mobley, 175 
So. 482, 187 La. 759. 

Miss.—Bolin v. State, 48 So.2d 581, 
209 Miss. 866—Lambert v. State, 
158 So. 139, 171 Miss. 474—Moore 
v. State, 110 So. 216, 144 Miss. 649. 
Mo.—State v. Massey, 219 S.W.2d 
326, 358 Mo. 1108—State v. Naylor, 
40 S.W.2d 1079, 328 Mo. 385—State 
v. Walters, 29 S.W.2d 89—State v. 
Howard, 23 S.W.2d 16, 324 Mo. 86- 
State v. Taylor, 8 S.W.2d 29, 320 
Mo. 417—State v. Sillyman, 7 S.W. 
2d 256—State v. Lamb, 278 S.W. 
1009—State v. Richardson, 267 S. 
W. 841—State v. Lloyd, 263 S.W. 
212—State v. English, 228 S.W. 
746. 

State v. Taylor, App., 266 S.W. 
1017. 

Okl.—Shelton v. State, Cr., 277 P.2d 
692—Kilpatrick v. State, 213 P.2d 
584, 90 Okl.Cr. 276—Fields v. State, 
188 P.2d 231, 85 Okl.Cr. 439—Young 
v. State, 179 P.2d 173, 84 Okl.Cr. 71 
—McKendree v. State, 148 P.2d 
210, 78 Okl.Cr. 321—Jackson v. 

State, 114 P.2d 953, 72 Okl.Cr. 226 
—Baker v. State, 83 P.2d 586, 65 
Okl.Cr. 136—Linder v. State, 23 P. 
2d 222, 54 Okl.Cr. 435—Cole v. 

State, 287 P. 782, 46 Okl.Cr. 365— 
Moreland v. State, 283 P. 1036, 45 
Okl.Cr. 426—Davis v. State, 279 P. 
976, 44 Okl.Cr. 141—Sanders v. 
State, 262 P. 216, 38 Okl.Cr. 386- 
Luce v. State, 252 P. 452, 36 Okl.Cr. 
49—Roberts v. State, 251 P. 612, 
36 Okl.Cr. 28—Smith v. State, 251 
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P. 507, 36 Okl.Cr. 9—Herndon v. 
State, 250 P. 942, 35 Okl.Cr. 371- 
Carle v. State, 244 P. 833, 34 Okl. 
Cr. 24—Graham v. State, 230 P. 
763, 28 Okl.Cr. 266—McBroom v. 
State, 224 P. 210, 26 Okl.Cr. 352- 
Little v. State, 219 P. 424, 25 Okl. 
Cr. 190—La Coss v. State, 219 P. 
416, 25 Okl.Cr. 130—Hunter v. 

State, 212 P. 1014, 23 Okl.Cr. 125- 
Ford v. State, 212 P. 444, 23 Okl. 
Cr. 46—Howard v. State, 211 P. 
1065, 23 Okl.Cr. 1—Pusley v. State, 
210 P. 306, 22 Okl.Cr. 192—Hud¬ 
son v. State, 203 P. 482, 20 Okl.Cr. 
435—Winfield v. State, 191 P. 609, 
18 Okl.Cr. 257—Williams v. State, 
188 P. 890, 17 Okl.Cr. 375—Ashburn 
v. State, 183 P. 521, 16 Okl.Cr. 
417—Cope v. State, 177 P. 920, 15 
Okl.Cr. 437. 

Or.—State v. Russell, 34 P.2d 941, 
148 Or. 256. 

Pa.—Commonwealth v. Deni, 176 A. 
919, 317 Pa. 289. 

Commonwealth v. Grosso, 84 A.2d 
239, 169 Pa.Super. 606—Common¬ 
wealth v. Roberts, 60 A.2d 397, 163 
Pa.Super. 43. 

S.C.—State v. McDonald, 192 S.E. 305, 
184 S.C. 290—State v. Jones, 188 
S.E. 178, 182 S.C. 1—State v. Rasor, 
167 S.E. 396, 168 S.C. 221, 86 A.L. 

R. 1237. 

Tenn.—Crosswy v. State, 8 S.W.2d 
486, 157 Tenn. 363. 

Tex.—Garcia v. State, 276 S.W.2d 
527, 161 Tex.Cr. 249—Long v. Stale, 
236 S.W.2d 135, 155 Tex.Cr. 430- 
Watts v. State, 188 S.W.2d 580, 148 
Tex.Cr. 506—Miller v. State, 143 

S. W.2d 778, 140 Tex.Cr. 182—Stiles 
v. State, 141 S.W.2d 327, 139 Tex. 
Cr. 444—Davis v. State, 109 S.W. 
2d 756, 133 Tex.Cr. 215—Hyles v. 
State, 92 S.W.2d 450, 130 Tex.Cr. 
154—Bryant v. State, 77 S.W.2d 
235, 127 Tex.Cr. 352—Mitchell v. 
State, 10 S.W.2d 87, 111 Tex.Cr. 101 
—Ruffin v. State, 298 S.W. 287, 107 
Tex.Cr. 530—Wade v. State, 281 S. 
W. 563, 103 Tex.Cr. 395—Cobb v. 
State, 274 S.W. 153, 101 Tex.Cr. 182, 
motion overruled 276 S.W. 694— 
Bennett v. State, 252 S.W. 790, 95 
Tex.Cr. 70—Armstrong v. State, 
227 S.W. 485, 88 Tex.Cr. 433—Bell 
v. State, 224 S.W. 1108, 88 Tex.Cr. 
64—English v. State, 224 S.W. 511, 
87 Tex.Cr. 507—Castleberry v. 
State, 206 S.W. 353, 84 Tex.Cr. 271. 

Va.—Moore v. Commonwealth, 42 S. 
E.2d 871, 186 Va. 453—Hurdle v. 
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true where such evidence does not conflict with the 
state’s theory of the guilt of accused, 17 or where 
the facts to which the witness will testify have been 
admitted by a witness testifying for the state, 17 * 5 
or where it appears that the application for the con¬ 
tinuance is a second or further one. 18 

This is not, however, an absolute criterion by 
which the court should be governed, and where 
the evidence is important and material it may in 
some instances be error to refuse a continuance, not¬ 
withstanding the fact that it is cumulative. 19 Thus, 
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when the direct evidence of a transaction under 
investigation is in conflict, the issue is often deter¬ 
mined by the number of witnesses, and in such a case 
the objection that the evidence is cumulative prob¬ 
ably should not prevail. 20 In some jurisdictions the 
rule denying continuances where the evidence is 
cumulative does not apply when the object of the 
testimony is to prove an alibi, since the greater the 
number of witnesses to the facts establishing it, 
the stronger ordinarily would be the reliance on, 
and conviction of, its truth. 20 * 5 In other jurisdic- 


Commonwealth, 162 S.E. 6, 157 Va. 
948. 

Wash.—State v. Moorison, 259 P.2d 
1105, 43 Washed 23. 

W.Va.—State v. Burdette, 63 S.E.2d 
69, 135 W.Va. 372—State v. Sim¬ 
mons, 42 S.E.2d 827, 130 W.Va. 83- 
State v. McLane, 27 S.E.2d 604, 126 
W.Va. 219—State v. Wisman, 118 
S.E. 139, 94 W.Va. 224—State v. 
Jones, 99 S.E. 271, 84 W.Va. 85. 

16 C.J. p 465 note 73. 

Similar testimony by numerous other 
witnesses 

Mo.—State v. Britton, 228 S.W.2d 
662. 

Testimony part cumulative and part 
irrelevant 

In prosecution for statutory rape, 
trial court did not err In denying- a 
motion for a continuance due to the 
absence of a witness, where court es¬ 
tablished that testimony of such wit¬ 
ness would in part be cumulative, 
and in part would have been irrele¬ 
vant. 

Mont.—State v. Moorman, 321 P.2d 
236, 133 Mont. 148. 

“Cumulative evidence,” within text 
rule, is additional evidence of same 
kind to the same point. 

Iowa.—State v. Sipe, 37 NT.W.2d 914, 
240 Iowa 872. 

Testimony as to character and repu¬ 
tation 

(1) Text rule generally applies to 
an offer of evidence of such nature. 
U.S.—Springer v. U. S., C.C.A.Cal., 
148 F.2d 411. 

Warren v. 17. S., Okl., 250 F. 89, 
162 C.C.A. 261. 

Ala.—Conn v. State, 96 So. 640, 19 
Ala.App. 209, certiorari denied Ex 
Parte Conn, 96 So. 642, 209 Ala. 
453. 

Ky.—Fannin v. Commonwealth, 331 
S.W.2d 726. 

Tex.—Puffin v. State, 298 S.W. 287, 
107 Tex.Cr. 530—Goforth v. State, 
273 S.W. 845, 100 Tex.Cr. 442— 
Goforth v. State, 269 S.W. 98, 99 
Tex.Cr. 211—Banks v. State, 268 
S.W. 755, 99 Tex.Cr. 181—Stringer 
v. State, 241 S.W. 159, 92 Tex.Cr. 
46—Glasser v. State, 233 S.W. 909, 
50 Tex.Cr. 116. 


Va.—Lufty v. Commonwealth, 100 S. 

E. 829, 126 Va. 707. 

16 C.J. p 464 note 55, p 466 note 73 

[«. 

(2) This has been held to be the 
case even though the testimony of 
the absent witnesses would be more 
desirable than that of those who 
have already testified. 

Ga.—Chatfleld v. State, 72 S.E. 613, 
10 Ga.App. 40. 

Testimony held not cumulative 

Expected testimony of witness that 
accused did not commit crime but 
that he himself committed it is prop¬ 
er ground for continuance as against 
contention that It would be cumula¬ 
tive of other testimony that accused 
was elsewhere at time of crime. 

Ky.—Brummett v. Commonwealth, 92 
S.W.2d 787, 263 Ky. 460. 

17. Tex.—Rice v. State, 58 S.W.2d 
98, 123 Tex.Cr. 258. 

16 C.J. p 466 note 74. 

Where testimony is Bane as undis¬ 
puted evidence submitted by state 
Ga.—Green v. State, 113 S.E. 536, 
154 Ga. 117. 

Tex.—Rice v. State, 58 S.W.2d 98, 
123 Tex.Cr. 258. 

Time when drinking occurred not in 
dispute 

Ga.—Johnson v. State, 34 S.E.2d 555, 
72 Ga.App. 534. 

17.5 Witness admitting immoral 
conduct 

Tex.—Garcia v. State, Cr., 331 S.W. 
2d 53. 

18. Tex.—Mackey v. State, 109 S. 
W.2d 484, 133 Tex.Cr. 186—Moore 
v. State, 99 S.W.2d 915, 131 Tex.Cr. 
420—White v. State, 99 S.W.2d 611, 
131 Tex.Cr. 455—Hartless v. State, 
50 S.W.2d 1097, 121 Tex.Cr. 181- 
Baker v. State, 46 S.W.2d 680, 119 
Tex.Cr. 161—Flores v. State, 32 S. 
W.2d 858, 116 Tex.Cr. 169—King 
v. State, 27 S.W.2d 205, 115 Tex. 
Cr. 1—Deuran v. State, 24 S.W.2d 
840, 114 Tex.Cr. 210—McCoy v. 
State, 294 S.W. 573, 106 Tex.Cr. 
593—Coultress v. State, 294 S.W. 
220, 106 Tex.Cr. 583—Brown v. 
State, 289 S.W. 392, 105 Tex.Cr. 
522—Walker v. State, 287 S.W. 497, 
105 Tex.Cr. 141—Moore v. State, 
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255 S.W. 1111, 96 Tex.Cr. 77—Mc- 
Knight v. State, 248 S.W. 377, 93 
Tex.Cr. 401—Bell v. State, 224 S. 
W. 1108, 88 Tex.Cr. 64. 

16 C.J. p 466 note 75, p 488 note 5. 
Rule on second or further continu¬ 
ance see infra § 529. 

19. Ark.—Adkisson v. State, 218 S. 
W. 165, 142 Ark. 15. 

La.—State v. Leopold, 126 So. 48, 169 
La. 749. 

Tex.—Wood v. State, 70 S.W.2d 436, 
126 Tex.Cr. 144—Colbert v. State, 
27 S.W.2d 168, 115 Tex.Cr. 571- 
Barton v. State, 215 S.W. 968, 86 
Tex.Cr. 198. 

16 C.J. p 466 note 76. 

Testimony as to self-defense 
Miss.—Childs v. State, 112 So. 23, 
146 Miss. 794. 

Evidence as to accused’s mental con. 
dition 

(1) The nature of the defense of 
insanity is such as precludes a strict 
application of the rule pertaining to 
cumulative testimony in passing up¬ 
on a motion for a continuance. 
Tex.—Atchison v. State, 250 S.W. 183, 

94 Tex.Cr. 216—Copeland v. State, 
249 S.W. 1049, 94 Tex.Cr. 167. 

(2) However, where expected tes¬ 
timony as to accused's conduct had 
already been given by another wit¬ 
ness and an expert called by accused 
stated his opinion as to insanity of 
accused based on such evidence of 
conduct, continuance was held prop¬ 
erly denied. 

Tex.—Wren v. State, 264 S.W. 1007, 
98 Tex.Cr. 135. 

(3) In other cases the general rule 
as to the insufficiency of cumulative 
evidence to warrant a continuance 
has been applied without qualifica¬ 
tion. 

Ark.—Sease v. State, 244 S.W. 450, 
155 Ark. 130. 

Mo.—State v. Cockriel, 285 S.W. 440, 
314 Mo. 699. 

20. Ill.—Corbin v. People, 23 N.E. 
613, 131 Ill. 615. 

Iowa.—State v. Sipe, 37 N.W.2d 914, 
240 Iowa 872—State v. Hasty, 9C 
N.W. 1115, 121 Iowa 507. 

20.5 Tex.—Morris v. State, 120 S.W. 
2d 592, 135 Tex.Cr. 384—Harvey v. 
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tions the rule denying continuances where the evi¬ 
dence sought is cumulative is applied even though 
the purpose of the evidence is to establish an 
alibi. 20 - 10 A continuance to secure additional tes¬ 
timony may be proper where the credibility of the 
testimony submitted at the trial is subject to doubt, 
as where the other witnesses are related to ac¬ 
cused, 21 or where they are highly interested, and 
some of them are charged with participation in 
the crime. 22 The denial of a continuance to ob¬ 
tain the testimony of an absent witness is not war¬ 
ranted merely because the testimony that would be 
given would, to some extent, be cumulative, 22 - 6 and 
the fact that the testimony of an absent witness 
would in some respects be cumulative does not war¬ 
rant denial of a continuance where no other witness 
could testify as to another material part of the trans¬ 
action. 23 

First application . In some jurisdictions the rule 
against cumulative evidence ordinarily does not 
apply to the first application of accused for a con¬ 
tinuance, 24 especially where accused himself is prac¬ 
tically the only witness in his own behalf. 25 How¬ 
ever, this rule does not go to the extent of hold¬ 
ing that where the same testimony is given by two 


witnesses, a continuance will be granted to secure- 
a third witness to testify to the same facts. 36 

Corroborative testimony . A refusal to grant Bx 
continuance because of the absence of a witness is* 
not improper where the testimony of the absent- 
witness would merely corroborate that of a witness* 
present and able to testify, 26 - 5 but corroborative evi¬ 
dence may be so clearly material and its absence 
so likely to work an injury to the rights of accused 
that the denial of a continuance to obtain such 
testimony will be regarded as erroneous. 27 A con¬ 
tinuance is properly denied where the corroboration- 
would have been on a matter collateral to the issue, 2 * 
and the substance of the testimony heard at tbetriat 
is undisputed. 29 Where it was attempted to impeach 
the testimony of a witness, a continuance should be 
granted to enable accused to secure a witness to- 
support such testimony. 30 If it appears that cor¬ 
roborating testimony might have changed the result 
of the trial, the refusal to grant a continuance to ob¬ 
tain such testimony will be regarded as errone¬ 
ous; 80 - 5 but if it appears unlikely that corroborating 
testimony would have changed the result of the trial, 
the refusal to permit a continuance to obtain such 
testimony is not erroneous. 30 - 10 


State, 109 S.W.2d 474, 133 Tex.Cr. 
90—Cates v. State, 15 S.W.2d 634, 
112 Tex.Cr. 145—Burns v. State, 
8 S.W.2d 157, 110 Tex.Cr. 84—Rich¬ 
ardson v. State, 299 S.W. 897, 108 
Tex.Cr. 218—Baimonte v. State, 276 
S.W. 921, 101 Tex.Cr. 622, 41 A.L.R. 
1527—Terry v. State, 272 S.W. 466, 
100 Tex.Cr. 161. 

Va.—Lacks v. Commonwealth, 28 S. 
E.2d 713, 182 Va. 318—Smith v. 
Commonwealth, 156 S.E. 577, 155 
Va. 1111, apparently so holding. 

16 C.J. p 463 note 43. 

P allure to use all witnesses present 

It has been held however, that 
where accused supported his defense 
of alibi by some of the witnesses 
present at trial, but did not use oth¬ 
er witnesses present, a continuance 
to secure further testimony on such 
issue was properly denied. 

Tex.—Cogdell v. State, 128 S.W.2d 58, 
137 Tex.Cr. 51. 

20.10 Cal.—People v. Ponchette, 158 
P. 338, 30 C.A. 399. 

Ill.—People v. Webster, 161 N.E.2d 
104, 17 I11.2d 177, certiorari denied 
Webster v. Illinois, 80 S.Ct. 267, 
361 TJ.S. 920, 4 L.Ed.2d 188. 

Ky.—Kirk v. Commonwealth, 233 S. 

W. 1060, 192 Ky. 460. 

Mo.—State v. Tracy, 243 S.W. 173, 
294 Mo. 372. 

Mont.—State v. Showen, 199 P. 917, 
60 Mont. 474. 

Okl-—Jackson v. State, 114 P.2d 953, 
72 Okl.Cr. 226. 


W.Va.—State v. Padgett, 117 S.E. 
493, 93 W.Va. 623. 

21. Tex.—Bland v. State, 211 S.W.2d 
751, 152 Tex.Cr. 32—Baimonte v 
State, 276 S.W. 921, 101 Tex.Cr. 622, 
41 A.L.R. 1527. 

16 C.J. p 466 note 81. 

Where witness who testified is spouse 
of accused 

Tex.—Belton v. State, 7 S.W.2d 1076, 
110 Tex.Cr. 142—Sherwood v. State, 
225 S.W. 1101, 88 Tex.Cr. 273. 

22. Ark.—Adkisson v. State, 218 S. 
W. 165, 142 Ark. 15. 

22.5 Va.—Lacks v. Commonwealth, 
28 S.E.2d 713, 182 Va. 318. 

23. Tex.—Dunn v. State, 212 S.W. 
511, 85 Tex.Cr. 299. 

Communication of threats 

Although in murder prosecution 
testimony of absent witness would 
be cumulative as to making of 
threats by deceased, denial of con¬ 
tinuance under text rule is improp¬ 
er where no other witness could tes¬ 
tify as to communication of such 
threats. 

Tex.—Dunn v. State, supra. 

24. Tex.—Brown v. State, 94 S.W. 

2d 169, 130 Tex.Cr. 276—Bailey v. 
State, 17 S.W.2d 1051, 112 Tex.Cr. 
560—Atchison v. State, 250 S.W. 
183, 94 Tex.Cr. 216—Byrd v. State, 
231 S.W. 399, 89 Tex.Cr. 371— 

Suber v. State, 227 S.W. 314, 88 
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Tex.Cr. 416—Sherwood v. State, 225 
S.W. 1101, 88 Tex.Cr. 273. 

16 C.J. p 466 note 78. 

25. Tex.—Hardin v. State, 106 S.W. 
352, 52 Tex.Cr. 238. 

26. Tex.—Loggins v. State, 149 S.W. 
170, 67 Tex.Cr. 438. 

26.5 Ga.—Howington v. State, 66 S. 
E.2d 175, 84 Ga.App. 324. 

Neb.—Maher v. State, 13 N.W.2d 641, 
144 Neb. 463, certiorari denied 65 
S.Ct. 91, 323 U.S. 757, 89 L.Ed. 606. 

27. Del.—State v. Henry, 105 A. 849,. 
7 Boyce 323. 

Wash.—State v. Miles, 13 P.2d 48, 163 
Wash. 654. 

16 C.J. p 467 note 90. 

Corroborating testimony as to self* 
defense 

Ky.—Lay v. Commonwealth, 216 S. 

W. 123, 186 Ky. 163. 

Miss.—Childs v. State, 112 So. 23, 
146 Miss. 794. 

Tex.—Burton v. State, 232 S.W. 506 r 
89 Tex.Cr. 611. 

28. Cal.—People v. Looney, 49 P.2d 
889, 9 C.A.2d 335. 

29. Ill.—People v. Rice, 184 N.E. 
894, 351 Ill. 604. 

30. Tex.—Taylor v. State, 229 S.W. 
552, 89 Tex.Cr. 112. 

30.5 Okl.—Hall v. State, 196 P.2d 
703, 87 Okl.Cr. 191. 

30.10 Cal.—People v. Pittullo, 253 
P.2d 705, 116 C.A.2d 373. 

Ky.—Mullins v. Commonwealth, 147 
S.W.2d 704, 285 Ky. 282. 
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b. Facts Provable by Other Witness or Evi¬ 
dence 

Ordinarily a continuance will not be granted to se¬ 
cure the attendance of a witness to give testimony that 
may Just as effectively be given by a witness who is 
^present In court. 

A continuance may properly be refused to procure 
the attendance of an absent witness if the facts to 
be established by such witness can be established by 
another witness who is present in court, 31 or whose 
presence probably could have been secured. 32 
The same is true where such facts are provable by 
circumstantial, 33 documentary, 34 or secondary 3 5 evi¬ 
dence, as where the testimony sought has been 
.given at a former trial. 36 * 5 The rule will be differ¬ 
ent if the presence of the witnesses is necessary to 
a fair trial; 36 and it has been held that, inasmuch 
as accused is entitled to any number of witnesses 
within reason, a refusal to grant a continuance be¬ 
cause of absence of a witness, merely on the ground 
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that there were other witnesses to the difficulty, is 
error, where it appears that the testimony of the 
absent witness is material and important. 37 The 
question is largely controlled by the materiality of 
the testimony of the absent witness. 33 

c. Impeaching Testimony 

Ordinarily a continuance will not be granted to pro¬ 
cure a witness solely for the purpose of adducing im¬ 
peaching testimony, but a continuance may be granted 
for such purpose if the testimony is particularly material 
to the issues of the case. 

A decision to continue a criminal prosecution to 
procure an absent witness who can give impeaching 
testimony rests within the broad discretion of the 
trial court. 39 Where due diligence has been shown 
to procure the attendance of impeaching witnesses, 
and the evidence sought to be impeached by them 
is material, a refusal to grant a continuance to 
procure their attendance is error. 40 Generally 


31. Ark.—Harper v. State, 236 S.W. 
263, 161 Ark. 338. 

-Ga.—Stevens v. State, 174 S.E. 718, 
49 Ga.App. 248—Blount v. State, 89 
S.E. 78, 18 Ga.App. 204. 

Ky.—Coots v. Commonwealth, 161 S. 

W.2d 66, 286 Ky. 373. 

La.—State v. Patterson, 147 So. 62, 
176 La. 1013. 

Miss.—Woods v. State, 183 So. 608, 
183 Miss. 136, suggestion of error 
overruled 184 So. 311, 183 Miss. 
136. 

•Okl.—Brockman v. State, 230 P. 282, 
28 Okl.Cr. 206. 

Pa.—Commonwealth v. Reid, 187 A. 

263, 123 Pa.Super. 459. 

S.C.—State v. Johnson, 14 S.E.2d 24, 
196 S.C. 497. 

Tex.—Douglas v. State, 161 S.W.2d 
822, 142 Tex.Cr. 214—Beckham v. 
State, 148 S.W.2d 1104, 141 Tex.Cr. 
438—Asher v. State, 81 S.W.2d 681, 
128 Tex.Cr. 388—Cruz v. State, 272 
S.W. 486, 100 Tex.Cr. 188—Gar- 
lington v. State, 269 S.W. 791, 99 
Tex.Cr. 331—McLeroy v. State, 263 
S.W. 309, 97 Tex.Cr. 307—Adams v. 
State, 252 S.W. 797, 95 Tex.Cr. 226 
—Hays v. State, 234 S.W. 898, 90 
Tex.Cr. 356—Chamberlain v. State, 
183 S.W. 438, 79 Tex.Cr. 106. 

Va.—Gimmell v. Commonwealth, 134 
S.E. 699, 145 Va. 865. 

W.Va.—State v. Whitecotton, 133 S. 

E. 106, 101 W.Va. 492. 

16 C.J. p 466 note 82. 

Evidence as to accused’s character 

Ga.—Stevens v. State, 174 S.E. 718, 
49 Ga.App. 248. 

16 C.J. p 464 note 55. 

32. Ark.—Hall v. State, 43 S.W.2d 
538, 184 Ark. 1193—Powell v. State, 
232 S.W. 429, 149 Ark. 311. 

'Cal.—People v. Ciulla, 187 P. 46, 44 
C Jl, 719. 


Mo.—State v. Gadwood, 116 S.W.2d 
42, 342 Mo. 466—State v. Naylor, 
40 S.W.2d 1079, 328 Mo. 335. 

Okl.—Carle v. State, 244 P. 833, 34 
Okl.Cr. 24. 

Wash.—State v. Gruber, 272 P. 89, 
150 Wash. 66. 

16 C.J. p 467 note 83. 

On. motion for change of venue 

where fifty witnesses were subpoena¬ 
ed and forty appeared, denial of con¬ 
tinuance to secure attendance of 
missing ten was not improper since 
testimony of other persons who were 
available could have been obtained to 
testify to what missing ten would 
have stated. 

La.—State v. Wilson, 46 So.2d 738, 
217 La. 470, affirmed 71 S.Ct. 611, 
341 U.S. 901, 95 L.Ed. 1341, rehear¬ 
ing denied 71 S.Ct. 801, 341 U.S. 
934, 95 L.Ed. 1362. 

Testimony by physician 

(1) The denial of motion for con¬ 
tinuance based on absence of physi¬ 
cian to examine prosecutrix in rape 
prosecution was not error where ac¬ 
cused failed to avail himself of serv¬ 
ices of other reputable physicians. 
Tex.—Tackett v. State, 125 S.W.2d 

603, 136 Tex.Cr. 445. 

(2) So, in a prosecution for mur¬ 
der an application for continuance 
on the ground that accused had been 
unable on account of lack of finances 
to secure an expert brain specialist, 
but would be able to do so by next 
term, was properly denied, where 
court offered to require attendance 
of resident specialists. 

Idaho.—State v. Hoagland, 228 P. 
314, 39 Idaho 405. 

Exclusive knowledge of facts 

Refusing a continuance on- account 
of the absence of a witness not 
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shown to have exclusive knowledge 
of the facts is within the trial court’s 
discretion. 

S.C.—State v. Peeples, 120 S.E. 361, 
126 S.C. 422. 

On second or further application 

for continuance, the text rule is es¬ 
pecially applicable. 

Tex.—Carpenter v. State, 265 S.W. 
706, 98 Tex.Cr. 307. 

33. Tex.—Scott v. State, 85 S.W. 
1060, 47 Tex.Cr. 568, 122 Am.S.R. 
717. 

16 C.J. p 467 note 84. 

34. Iowa.—State v. Pell, 119 N.W. 
154, 140 Iowa 655. 

Ky.—Bowling v. Commonwealth, 145 
S.W. 1126, 148 Ky. 9. 

Miss.—Richburger v. State, 44 So. 
772, 90 Miss. 806. 

35. Pa.—Commonwealth v. Penning¬ 
ton, 95 A. 107, 249 Pa. 536. 

35.5 Tex.—Reed v. State, 183 S.W. 
1168, 79 Tex.Cr. 222. 

Prior trial of instant case or com¬ 
panion case 

Iowa.—State v. Barlow, 46 N.W.2d 
725, 242 Iowa 714. 

36. Ky.—Bowling v. Commonwealth, 
145 S.W. 1126, 148 Ky. 9. 

37. Ga.—Hobbs v. State, 68 S.E. 
515, 8 Ga.App. 53. 

16 C.J. p 467 note 88. 

38. Ga.—Britt v. State, 79 S.E. 859, 
13 Ga.App. 698. 

16 C.J. p 467 note 89. 

39. Ky.—Fannin v. Commonwealth, 
831 S.W.2d 726—Jeter v. Common¬ 
wealth, 104 S.W.2d 979, 268 Ky. 285. 

40. La.—State v. Tully, 111 So. 53, 
162 La. 666, followed in 111 So. 55, 
162 La. 670, and State v. Skeels, 
111 So. 55, 162 La. 671. 

16 C.J. p 467 note 91. 
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speaking, however, evidence for which a continuance 
will be granted must directly touch the issue of guilt 
or innocence of accused, and a continuance will not 
be granted ordinarily merely to secure the attend¬ 
ance of impeaching witnesses; 41 and especially is 
this true where it is not certain that the witness 
sought to be impeached will testify at the trial, 42 


or that his evidence would be admissible if he were 
present; 43 where it appears that he did not tes¬ 
tify; 44 where such witness was already rather 
cogently impeached ; 46 where the state's case did not 
rest on the testimony of such witness alone; 46 where 
there were other persons present or accessible who 
could give similar testimony; 47 or where the 


Continuance under rule not warrant¬ 
ed 

(1) Where expected testimony as 
to what testifying 1 witnesses had pre¬ 
viously said does not materially con¬ 
tradict their sworn testimony at the 
trial. 

Ky.—Hurley v. Commonwealth, 207 
S.W. 451, 182 Ky. 790. 

(2) Where witness sought to he 
impeached admitted, while testifying, 
that she had made statements simi¬ 
lar to those attributed to the absent 
witnesses, and apparently desired for 
the purpose of showing that she had 
made statements contrary to her tes¬ 
timony. 

Tex.—McWhorter v. State, 247 S.W. 
1089, 93 Tex.Cr. 385. 

41. Ariz.—MIdkifC v. State, 243 P. 
601, 29 Ariz. 623. 

Mo.—State v. McKeever, 101 S.W.2d 
22, 339 Mo. 1066—State v. Walter, 
29 S.W.2d 89. 

Neb.—Kenyon v. State, 196 N.W. 143, 
111 Neb. 175. 

Tex.—Harris v. State, 249 S.W. 476, 
94 Tex. 5. 

Wilson v. State, 227 S.W.2d 542, 
154 Tex.Cr. 369—Williams v. State, 
168 S.W.2d 261, 145 Tex.Cr. 406- 
Stiles v. State, 141 S.W.2d 327, 139 
Tex.Cr. 444—Stanley v. State, 137 
S.W.2d 34, 138 Tex.Cr. 486—Meeks 
v. State, 117 S.W.2d 454, 135 Tex.Cr. 
170—Ethridge v. State, 114 S.W.2d 
563, 134 Tex.Cr. 110—Long v. State, 
96 S.W.2d 127, 130 Tex.Cr. 433- 
Barrow v. State, 86 S.W.2d 636, 129 
Tex.Cr. 189—Walker v. State, 60 S. 
W.2d 455, 124 Tex.Cr. 112—La Fitte 
v. State, 54 S.W.2d 136, 122 Tex.Cr. 
243—Hays v. State, 49 S.W.2d 813, 
120 Tex.Cr. 171—Steadham v. 
State. 43 S.W.2d 944, 119 Tex.Cr 
475 —Williams v. State, 43 S.W.2d 
98, 119 Tex.Cr. 340—Hirschberg v. 
State, 35 S.W.2d 430, 117 Tex.Cr. 
504—Jones v. State, 29 S.W.2d 791, 
115 Tex.Cr. 60—Graham v. State, 
27 S.W.2d 202, 115 Tex.Cr. 565— 
Lyles v. State, 22 S.W.2d 918, 113 
Tex.Cr. 683—Wills v. State, 13 S. 
W.2d 380, 111 Tex.Cr. 342—Daugh¬ 
erty v. State, 290 S.W. 1107, 106 
Tex.Cr. 83—Rosamond v. State, 276 
S.W. 247, 101 Tex.Cr. 315—Tanner 
v. State, 262 S.W. 87, 97 Tex.Cr. 269 
—Hill v. State, 255 S.W. 418, 95 
Tex.Cr. 560—Miller v. State, 251 
S.W. 1104, 94 Tex.Cr. 508—Moore v. 
State, 241 S.W. 475, 92 Tex.Cr. 48- 
Freeman v. State, 239 S.W. 969, 91 


Tex.Cr. 410—Russell v. State, 228 
S.W. 948, 88 Tex.Cr. 582—McNew 
v. State, 208 S.W. 528, 84 Tex.Cr. 
594—Castleberry v. State, 206 S.W. 
353, 84 Tex.Cr. 271—Porter v. 

State, 205 S.W. 985, 84 Tex.Cr. 164 
—White v. State, 199 S.W. 1117, 82 
Tex.Cr. 286—Coffey v. State, 198 S. 
W. 326, 82 Tex.Cr. 57. 

Va.—Hurdle v. Commonwealth, 162 
S.E. 6, 157 Va. 948—Barrack v. 
Commonwealth, 128 S.E. 638, 142 
Va. 596. 

16 C.J. p 467 note 92. 

Continuances will rarely he grant- 

ed to obtain impeaching testimony. 
Tex.—Tolbert v. State, 6 S.W.2d 356, 
109 Tex.Cr. 531. 

Continuance held properly refused 

(1) To enable accused to investi¬ 
gate credibility of state's witness. 
U.S.—Hale v. U. S., Okl., 242 F. 891, 

155 C.C.A. 479. 

(2) To permit accused to secure 
witnesses to impeach veracity of ac¬ 
cused jointly indicted and named as 
a witness by the state, where ac¬ 
cused had moved that such other ac¬ 
cused be tried first because accused 
desired to use him as a witness. 
Okl.—Richards v. State, 179 P. 777, 

15 Okl.Cr. 582. 

(3) To enable accused to procure 
witness to contradict testimony of 
state’s witness. 

Ga.—Tapley v. State, 123 S.E. 726, 
32 Ga.App. 450. 

(4) So, a continuance is properly 
refused where the testimony sought 
to be contradicted relates to an im¬ 
material matter. 

Colo.—Sharp v. People, 9 P.2d 483, 
90 Colo. 356. 

La.—State v. Kettler, 131 So. 193, 171 
La. 416. 

Tex.—Gill v. State, 208 S.W. 926, 84 
Tex.Cr. 531. 

(5) Refusal to grant continuance 
for sufficient time to combat testimo¬ 
ny of witnesses whose names were 
not indorsed on information was not 
error where accused’s counsel were 
familiar with what witnesses would 
swear to. 

Mo.—State v. Hefflin, 89 S.W.2d 938, 
338 Mo. 236, 103 A.L.R. 1301. 

(6) Discretion generally held prop¬ 
erly exercised. 

U.S.—Branton v. U. S., C.C.A.Tex., 
67 F.2d 973. 

Ill-—People v. Golub, 165 N.E. 196, 
333 Ill. 554. 
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Ky.—Martin v. Commonwealth, 108 
S.W.2d 665, 269 Ky. 688. 

La.—State v. Gardner, 126 So. 510, 
169 La. 1011—State v. Dison, 110 
So. 642, 162 La. 437. 

Witnesses unknown In neighborhood 

(1) The text rule has been held 
applicable even where the witnesses 
sought to be impeached were stran¬ 
gers in the neighborhood, employed 
and paid to aid in securing a convic¬ 
tion. 

Tex.—Marmer v. State, 84 S.W. 830, 
47 Tex.Cr. 424. 

(2) On the other hand, it has been 
held error to deny a continuance un¬ 
der such circumstances. 

La.—State v. Mines, 68 So. 837, 137 
La. 489. 

16 C.J. p 468 note 2. 

Testimony not solely impeaching 
within text rule 

Tex.—English v. State, 224 S.W. 511, 
87 Tex.Cr. 507. 

42. Tex.—Garrett v. State, 38 S.W. 
1017, 39 S.W. 108, 37 Tex.Cr. 198. 

16 C.J. p 468 note 93. 

43. Iowa.—State v. Brown, 121 N. 
W. 513—State v. Hayden, 107 N.W. 
929, 131 Iowa 1. 

44. Ga.—Ivey v. State, 113 S.E. 175, 
154 Ga. 63. 

Wash.—State v. Grant, 177 P. 784, 
105 Wash. 189. 

16 C.J. p 468 note 95. 

45. Ark.—Brickey v. State, 231 S. 
W. 549, 148 Ark. 595—Rider v. 
State, 215 S.W. 1, 140 Ark. 1. 

16 C.J. p 468 note 96. 

Cumulative Impeaching evidence 
warrants denial of continuance. 

Ark.—Cluck v. State, 9G S.W.2d 489, 
192 Ark. 1036. 

Admission by witness sought to be 
impeached, of facts indicating bad 
character, warrants denial of contin¬ 
uance to secure impeaching evidence. 
N.C.—State v. Banks, 167 S.E. 851, 
204 N.C. 233. 

46. Ala.—Eatman v. State, 36 So. 
16, 139 Ala. 67. 

Ga.—West v. State, 22 S.E.2d 115, 68 
Ga.App. 56—Smith v. State, 78 S.E. 
685, 13 Ga.App. 32. 

Tex.—Taylor v. State, Cr. ( 42 S.W. 
285. 

47. Ga.—Salmons v. State, 45 S.E. 
611, 118 Ga. 763. 

Mo.—State v. Sassaman, 114 S.W. 
590, 214 Mo. 695. 
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proper foundation had not been laid for impeach¬ 
ment. 48 

Statements of persons made subsequent to a 
given transaction that is under investigation, where 
such statements might be contradictory of their 
testimony on the witness stand, are merely impeach¬ 
ing testimony, and accused under such circum¬ 
stances is not entitled to a continuance to procure 
such testimony; 49 but evidence of statements of 
parties antedating a given transaction, showing mo¬ 
tive, feeling, prejudice, and unfriendliness toward 
a party who is accused of an offense, is admissible 
as original testimony, and entitles accused to a con¬ 
tinuance. 59 It has been held error to deny a first 
application for continuance because of the absence 
of two witnesses for accused, duly subpoenaed, whose 
testimony, while impeaching in character, would 
also tend to corroborate accused’s version of the 
difficulty. 51 

§ 490. - Credibility and Probable Effect 

of Expected Evidence 

a. In general 

b. Contradictory testimony 
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a. In General 

In the exercise of discretion, the court may deny a 
continuance to obtain the attendance of a witness if it 
appears that the witness will not testify as contended, 
or if the testimony will not be beneficial to the accused. 

On application for a continuance because of the 
absence of a witness, the court has the right to in¬ 
form itself as to the truth of the testimony that it is 
claimed will be given, and when the court is con¬ 
vinced that the absent witness will not testify as 
alleged in the affidavit, it may shape its rulings in 
accordance with a sound discretion controlled by the 
particular facts of the case. 51 - 50 Thus, while it is 
not for the court to usurp the province of the jury 
by passing on the credibility of witnesses, yet where 
it appears improbable that a witness will swear to 
the facts stated in the application for a continu¬ 
ance, 52 or where, as appears in subdivision b of 
this section, he makes affidavit that he will not so 
testify, refusal of a continuance is not error. So 
where, in view of the record in the case, 53 the over¬ 
whelming evidence, 54 or where, in view of the un- 


48. Ill.—People v. Anderson, 94 N.E. 
2d 429, 406 Ill. 585. 

Tex.—Thomas v. State, 6 S.W.2d 118, 
109 Tex.Cr. 578—Smith v. State, 
272 S.W. 207, 100 Tex.Cr. 614. 

16 C.J. p 468 note 99. 

49. Tex.—Cockrell v. State, 131 S. 
W. 221, 60 Tex.Cr. 124—Tull v. 
State, 55 S.W. 61, 41 Tex.Cr. 393. 

16 C.J. p 468 note 3. 

50. Tex.—Cockrell v. State, 131 S. 
W. 221, 60 Tex.Cr. 124. 

51. Tex.—Rushing v. State, 137 S. 
W. 372, 62 Tex.Cr. 309. 

51.50 Ky.—Corpus Juris cited la 

Tinsley v. Commonwealth, 261 S. 
W.2d 11, 12—Corpus Juris cited in 
Harrison v. Commonwealth, 100 S. 
W.2d 837, 841, 266 Ky. 840. 
Discretion of trial court 

(1) In absence of affidavits of ab¬ 
sent witnesses, discretion rested with 
trial judge in determining whether 
absent testimony was probably true. 
Tex.—Shield v. State, 38 SW.2d 76, 

118 Tex.Cr. 509. 

(2) So, the court has a right to 
look at the other facts clearly shown 
in the case, and to judge whether 
or not there is a likelihood or pos¬ 
sibility of the truthfulness of the 
evidence of an alibi if such defense 
is presented. 

Tex.—Shelters v. State, 147 S.W. 582, 
66 Tex.Cr. 478—Ross v. Slate, Cr., 
58 S.W. 105—Jones v. State, 20 S. 
W. 354, 31 Tex.Cr. 177. 

(3) Determination that testimony 


was probably untrue was held not 
abuse of discretion. 

Tex.—Blanks v. State, 12 S.W.2d 564, 
111 Tex.Cr. 223. 

52. Tex.—Gunter v. State, 161 S.W. 
2d 100, 144 Tex.Cr. 43—Jamison v. 
State, 148 S.W.2d 405, 141 Tex.Cr. 
349—Bennett v. State, 92 S.W.2d 

256, ISO Tex.Cr. 256—Bryan v. 
State, 50 S.W.2d 298, 121 Tex.Cr. 
285—Maroney v. State, 32 S.W.2d 
478, 116 Tex.Cr. 625—Bible v. State, 
8 SW.2d 678, 110 Tex.Cr. 156— 
Allen v. State, 1 S.W.2d 637, 108 
Tex.Cr. 482—Abies v. State, 276 S. 
W. 268, 101 Tex.Cr. 479—Evans v. 
State, 240 S.W. 916, 91 Tex.Cr. 
579—Hays v. State, 234 S.W. 898, 
90 Tex.Cr. 355—Young v. State, 
230 S.W. 414, 89 Tex.Cr. 230—Tay¬ 
lor v. State, 227 S.W. 679, 88 Tex. 
Cr. 470—Lucas v. State, 225 S.W. 

257, 88 Tex.Cr. 166—Carneal v. 
State, 216 S.W. 626, 86 Tex.Cr. 274 
—Johnson v. State, 216 S.W. 192, 
86 Tex.Cr. 276—Glascoe v. State, 
210 S.W. 956, 85 Tex.Cr. 234—Mc¬ 
Kinney v. State, 210 S.W. 700, 85 
Tex.Cr. 105—Keel v. State, 204 S, 
W. 863, 84 Tex.Cr. 43. 

16 C.J. p 408 note 6. 

Evidence in support of alibi 
Tex.—Ransom v. State, Cr., 70 S.W. 
960. 

Incriminating testimony 

Where expert testimony of absent 
witness would incriminate such wit¬ 
ness, the improbability of him so tes¬ 
tifying warrants denial of continu¬ 
ance. 


U.S.—Woods v. U. S., C.C.A.Ark., 26 
F.2d 63. 

Tex.—Griffith v. State, 138 S.W. 1016, 
62 Tex.Cr. 642. 

Where it is purely conjectural as 

to whether the absent witness will 
testify as claimed, and accused states 
only on information and belief that 
such testimony will be given, contin¬ 
uance is properly denied. 

Tex.—Wren v. State, 264 S.W. 1007, 
98 Tex.Cr. 135. 

53. Tex.—Bridges v. State, Cr., 10 
S.W.2d 723—Cruz v. State, 272 S. 
W. 486, 100 Tex.Cr. 188—Weaver v. 
State, 240 S.W. 543, 91 Tex.Cr. 637 
—Russell v. State, 228 S.W. 948, 
88 Tex.Cr. 682. 

16 C.J. p 469 note 8. 

54. Ky.—Miller v. Commonwealth, 
255 S.W. 96, 200 Ky. 435. 

Tex.—Cruz v. State, 272 S.W. 486, 
100 Tex.Cr. 188—Weaver v. State, 
240 S.W. 543, 91 Tex.Cr. 637. 

16 C.J. p 469 note 9. 

Testimony not worthy of belief 
Trial court properly refused to 
permit accused’s counsel to file an 
application for continuance on 
ground that counsel had summoned 
six members of trial jury to establish 
fact that counsel had taken several 
bills of exception during impaneling 
of jury, and that one of the six failed 
to appear through no fault of accus- 
ed, where testimony of jurors placed 
on witness stand failed to show that 
any bills were taken by accused, and 
if absent juror had been present his 
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controverted facts in the case at hand, 65 it is alto¬ 
gether probable that such testimony, if presented, 
would be untrue, 66 a continuance should be refused. 

To warrant denial of a continuance, the falsity 
of such testimony must, however, appear clearly 
probable; 57 and where an affidavit of an absent 
witness shows absolutely that he would testify to 
the facts set up in the application, it will not be 
assumed that such evidence probably is untrue even 
though the testimony at the trial is strongly indica¬ 
tive thereof; 58 nor is the fact that the witness is 
unreliable, 56 or that the state would produce wit¬ 
nesses who would contradict his testimony, 60 suffi¬ 
cient reason for refusing a continuance. In some 
jurisdictions, it has been held that on the first ap¬ 


plication for a continuance, the state may not con¬ 
test the truth of the absent testimony. 61 

Probable use of testimony. Where an absent wit¬ 
ness' testimony on a former hearing was such that 
accused probably would not have introduced him 
had he been present, and it was not suggested that 
he would testify differently, it was not error to re¬ 
fuse a continuance because of his absence. 63 

Evidence not affecting result. It is also a prin¬ 
ciple well recognized by the courts that where the 
evidence sought to be introduced, although per¬ 
haps material, nevertheless, in view of the estab¬ 
lished facts probably would not have influenced 
the finding of the jury, a refusal to grant the con¬ 
tinuance will not be considered error; 63 and, in 


testimony to the contrary would not 
have been accepted. 

La.—State v. Willie, 198 So. 8 97, 196 
La. 181. 

55. Tex.—Bedford v. State, 238 S. 
W. 224, 91 Tex.Cr. 285. 

16 C.J. p 469 note 10. 

56. Ala.—Morris v. State, 142 So. 
685, 25 Ala.App. 175. 

Okl.—Queen v. State, 212 P. 1021, 23 
Okl.Cr. 146. 

Tex.—Tucker v. State, 148 S.W.2d 
1111, 141 Tex.Cr. 428—Bridges v. 
State, Cr., 10 S.W.2d 723—Bible v. 
State, 8 S.W.2d 678, 110 Tex.Cr. 156 
—Mitchell v. State, 6 S.W.2d 753, 
109 Tex.Cr. 643—Allen v. State, 1 
S.W.2d 637, 108 Tex.Cr. 482—Cruz 
v. State, 272 S.W. 486, 100 Tex.Cr. 
188—French v. State, 272 S.W. 195, 
100 Tex.Cr. 632—Frazier v. State, 
247 S.W. 513, 93 Tex.Cr. 319—Coker 
v. State, 241 S.W. 482, 92 Tex.Cr. 
41—Grayson v. State, 236 S.W. 
1110, 91 Tex.Cr. 137—Hays v. State, 
234 S.W. 898, 90 Tex.Cr. 365— 
Barnes v. State, 230 S.W. 986, 89 
Tex.Cr. 396—Young v. State, 230 
S.W. 414, 89 Tex.Cr. 230—Moore v. 
State, 229 S.W. 508, 89 Tex.Cr. 87— 
Taylor v. State, 227 S.W. 679, 88 
Tex.Cr. 470—Glascoe v. State, 210 
S.W. 956, 85 Tex.Cr, 234—Porter v. 
State, 205 S.W. 985, 84 Tex.Cr. 164. 
16 C.J. p 469 note 11. 

Continuance properly denied 

(1) Where expected evidence was 
of doubtful probative force. 

Okl.—Shacklett v. State, 211 P. 1063, 
23 Okl.Cr. 4. 

(2) Where evidence was of doubt¬ 
ful certainty. 

Tex.—Jones v. State, 294 S.W. 556, 
106 Tex.Cr. 659. 

(3) Where it is doubtful whether 
testimony would have been believed 
by jury. 

Tex.—Bennett v. State, 92 S.W.2d 256, 
130 Tex.Cr. 256—Maroney v. State, 
32 S.W.2d 478, 116 Tex.Cr. 625. 


(4) Where it is shown that by rea¬ 
son of physical infirmities the wit¬ 
ness is permanently incapable of 
making a credible witness. 

Tex.—Johnson v. State, 78 S.W.2d 

965, 128 Tex.Cr. 12. 

57. Tex.—Ratliff v. State, 12 Tex. 
App. 330. 

Responsibility for aots 

Expected evidence that accused 
was addicted to morphine, in support 
of defense that he was not responsi¬ 
ble for acts, was held not to require 
continuance where physicians testi¬ 
fied that from examination it did not 
appear that he was so addicted. 

Ky.—Garrison v. Commonwealth, 183 
S.W. 473, 169 Ky. 188 . 

Testimony held not probably false 

(1) Generally. 

Tex.—Burton v. State, 232 S.W. 506, 
89 Tex.Cr. 611. 

(2) Expected testimony establish¬ 
ing alibi could not be considered 
probably untrue where it was offered 
in corroboration of testimony of ac¬ 
cused and several other witnesses. 
Tex.—Richardson v. State, 299 S.W. 

897, 108 Tex.Cr. 218. 

58. Tex.—Beeler v. State, 44 S.W.2d 

684, 119 Tex.Cr. 173—White v. 

State, 292 S.W. 884, 106 Tex.Cr. 380 
—Marberry v. State, 291 S.W. 232, 
106 Tex.Cr. 106. 

16 C.J. p 469 note 12. 

Testimony in support of alibi 
Tex.—Smith v. State, 68 S.W. 267, 44 
Tex.Cr. 53—Baines v. State, Cr., 
61 S.W. 119—Blake v. State, 43 S. 
W. 107, 38 Tex.Cr. 377. 

59. Tex.—Wallace v. State, 81 S.W. 

966, 46 Tex.Cr. 341. 

Bootlegger as witness 

Okl.—Presley v. State, 134 P.2d 595, 
76 Okl.Cr. 120. 

60. Tex.—Cravens v. State, Cr., 103 
S.W. 921. 

61. Tex.—Giles v. State, 231 S.W. 
765, 89 Tex.Cr. 441. 
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62. Tex.—Williams v. State, 51 S.W. 
224, 40 Tex.Cr. 565. 

63. Cal.—People v. Walton, 276 P. 
426, 97 C.A. 782. 

Fla.—Samuels v. State, 166 So. 743, 
123 Fla. 280—Jacques v. State, 97 
So. 380, 86 Fla. 137. 

Ga.—Green v. State, 113 S.E. 536, 154 
Ga. 117. 

Neville v. State, 114 S.E. 720, 29 
Ga.App. 232. 

Ill.—People v. Boneau, 158 N.E. 431, 
327 Ill. 194. 

Okl.—Graham v. State, 275 P.2d 1020 
—Foster v. State, 152 P.2d 929, 79 
Okl.Cr. 183—Hayes v. State, 65 P.2d 
1242, 61 Okl.Cr. 105—Sanders v. 
State, 262 P. 216, 38 Okl.Cr. 386- 
Martin v. State, 250 P. 552, 35 Okl. 
Cr. 248—Vineyard v. State, 209 P. 
783, 22 Okl.Cr. 76—Holden v. State, 
180 P. 969, 16 Okl.Cr. 126. 

Tex.—Garcia v. State, 276 S.W.2d 527, 
161 Tex.Cr. 249—Johnson v. State, 
236 S.W.2d 147, 155 Tex.Cr. 444- 
Tuck v. State, 231 S.W.2d 436, 155 
Tex.Cr. 113—Gunter v. State, 161 
S.W.2d 100, 144 TeacCr. 43—Davis 
v. State, 109 S.W.2d 756, 133 Tex. 
Cr. 215—Crossland v. State, 109 S. 
W.2d 174, 133 Tex.Cr. 78-^Iohnson 
v. State, 78 S.W.2d 965, 128 Tex.Cr. 
12—Bryant v. State, 77 S.W.2d 235, 
127 Tex.Cr. 352—Escobar v. State, 
51 S.W.2d 346, 121 Tex.Cr. 303- 
Hays v. State, 49 S.W,2d 813, 120 
Tex.Cr. 171—Wofford v. State, 38 
S.W.2d 798, 118 Tex.Cr. 378—Stol- 
leis v. State, 35 S,W,2d 158, 117 
Tex.Cr. 26—Brawley v. State, 26 
S.W.2d 244, 114 Tex.Cr. 605—Sat- 
lerwhite v. State, 17 S.W.2d 823, 
112 Tex.Cr. 574, second rehearing 
denied 17 S.W.2d 1119—Adams v. 
State, 11 S.W.2d 796, 111 Tex.Cr. 
151—Bridges v. State, Cr., 10 S.W. 
2d 723—Forrester v. State, 4 S.W. 
2d 966, 109 Tex.Cr. 361—Jeffers v. 
State, 283 S.W. 785, 104 Tex.Cr. 199 
—Abies v. State, 276 S.W. 268, 101 
Tex.Cr. 479—Weaver v. State, 266 
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accordance with this principle, a continuance may 
properly be denied where it is not shown that the 
expected testimony would have materially benefited 
accused, 63 * 6 as where the facts alleged in the motion 
are not inconsistent with guilt, 63 * 10 or would not 
contravene the prosecution’s case in any particu¬ 
lar, 63 * 16 or disprove any fact testified to by prose¬ 
cution witnesses. 63 * 20 A continuance is thus prop¬ 
erly refused where it is not shown that the testimony 
given by the absent witness would be favorable to 
accused, 63 * 26 or where it is clear that the testimony 
could furnish no defense, 63 * 30 or that it would not 
aid or strengthen the defense. 63 * 36 A continuance 
may be denied where there has been, in effect, an ad¬ 
mission that accused is guilty of the crime, and 
where the testimony to be given by the absent wit¬ 
ness will not establish accused’s innocence. 63 * 40 
However, a continuance is improperly denied where 
the testimony of the absent witness probably would 


result in an acquittal. 63 * 46 

b. Contradictory Testimony 

A continuance Is properly refused where the material 
facts to which It is claimed the absent witness will tes¬ 
tify are contradictory to such witness 1 previous state¬ 
ments or to the testimony, declarations, or admissions 
of the accused. 

A continuance to obtain the attendance of an 
absent witness may be refused where the material 
facts to which it is claimed he will testify are con¬ 
tradictory to such witness’ previous sworn state¬ 
ments or affidavits; 64 where such material facts, 
would be contradictory of the witness’ previous tes¬ 
timony as given on a preliminary examination, 66 
or on a former trial; 66 where affidavits or sworn 
statements of such witnesses, procured by the state, 
directly contradict the alleged facts to which it is 
claimed the witness will swear, 67 or show that he 
would not testify as expected; 68 or where affi- 


S.W. 408, 98 Tex.Cr. 474—De Laney 
v. State, 263 S.W. 1065, 98 Tex.Cr. 
98—Morris v. State, 261 S.W. 583, 
97 Tex.Cr. 356—Morris v. State, 
255 S.W. 744, 96 Tex.Cr. 63—Wood¬ 
ard v. State, 255 S.W. 175, 95 Tex. 
Cr. 534—Hughes v. State, 252 S.W. 
774, 95 Tex.Cr. 65—Maynard v. 

State, 249 S.W. 473, 93 Tex.Cr. 
580—Hardy v. State, 231 S.W. 1097, 
89 Tex.Cr. 469—Roberts v. State, 
231 SW. 759, 89 Tex.Cr. 454- 

Slaughter v. State, 230 S.W. 172, 
89 Tex.Cr. 201—Russell v. State, 
228 S.W. 948, 88 Tex.Cr. 582— 

Glowers v. State, 228 S.W. 226, 88 
Tex.Cr. 562—Godby v. State, 225 
S.W. 516, 88 Tex.Cr. 212—Carneal 
v. State, 216 S.W. 626, 86 Tex.Cr. 
274—Keel v. State, 204 S.W. 863, 
84 Tex.Cr. 43—Coprew v. State, 202 
S.W. 81, 83 Tex.Cr. 151. 

Va.—Hurdle v. Commonwealth, 162 
S.E. 6, 157 Ya. 948. 

Wash.—State v. Miles, 13 P.2d 48, 168 
Wash. 654. 

16 C.J. p 470 note 30. 

Continuance properly denied 

(1) Generally. 

Tex.—Gordon v. State, 48 S.W.2d 
629, 120 Tex.Cr. 602—Russell v. 
State, 228 S.W. 948, 88 Tex.Cr. 582. 

(2) Where the expected testimony 
could have had no weight with the 
jury in view of other evidence before 
it. 

Cal.—People v. Ortini, 232 P. 751, 70 
C.A. 172. 

(3) Where the testimony of the 
absent witness would be unlikely to 
change the result since the same tes¬ 
timony had been adduced from other 
witnesses. 

La.—State v. McCart, 26 So.2d 746, 
210 La. 278. 

63.5 Cal.—People v. Watson, 96 P.2d 
374, 35 C.A.2d 587. 


Ga.—Edenfleld v. State, 105 S.E. 732, 
26 Ga.App. 206—Moore v. State, 
102 S.E. 916, 25 Ga.App. 251. 

La.—State v. Breaux, 108 So. 773, 
161 La. 368, affirmed Breaux v. 
State of Louisiana, 47 S.Ct. 241, 
273 U.S. 645, 71 L.Ed. 820. 

Tex.—Mosquedo v. State, 68 S.W.2d 
506, 125 Tex.Cr. 388—Robinson v. 
State, 31 S.W.2d 1073, 116 Tex.Cr. 
367. 

63.10 Okl.—Shacklett v. State, 211 
P. 1063, 23 Okl.Cr. 4. 

Tex.—Causey v. State, 183 S.W.2d 
567, 147 Tex.Cr. 615—Murray v. 
State, 29 S.W.2d 354, 115 Tex.Cr. 79 
—Beasley v. State, 18 S.W.2d 1074, 
113 Tex.Cr. 36. 

63.15 Tex.—Causey v. State, 183 S. 

W.2d 567, 147 Tex.Cr. 615. 

63.20 Ga.—Smith v. State, 33 S.E. 

2d 338, 198 Ga. 849. 

63.25 Ga.—Smith v. State, supra. 
63.30 Tex.—Thielepape v. State, 231 
S.W. 769, 89 Tex.Cr. 493. 

63.35 Ala.—Adams v. State, 31 So.2d 
99, 33 Ala.App. 136, certiorari de¬ 
nied 31 So.2d 105, 249 Ala. 294. 

Ky.—McCormick v. Commonwealth, 
189 S.W.2d 405, 300 Ky. 445—Car¬ 
ter v. Commonwealth, 81 S.W.2d 
883, 258 Ky. 807. 

63.40 Ky.—Peters v. Common¬ 
wealth, 211 S.W.2d 690, 307 Ky. 511. 
Mo,—State v. Worden, 56 S.W.2d 595, 
331 Mo. 566. 

Tex.—Benavidez v. State, 154 S.W.2d 
260, 143 Tex.Cr. 481, certiorari de¬ 
nied Benavides v. State of Texas, 
62 S.Ct. 794, 315 U.S. 811, 86 L.Ed. 
1210. 

63.45 Tex.—Blanton v. State, 122 S. 
W.2d 644, 135 Tex.Cr. 654—Bran- 
nan v. State, 55 S.W.2d 102, 122 
Tex.Cr. 318—Davis v. State, 27 S. 
W.2d 818, 115 Tex.Cr. 641—Rippy 
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v. State, 24 S.W.2d 841, 113 Tex.Cr. 
578—Scott v. State, 21 S.W.2d 1041. 
113 Tex.Cr. 634—Roberts v. State, 
231 S.W. 762, 89 Tex.Cr. 395. 

64. Okl.—Corpus Juris Secundum 
quoted In Crosswhite v. State, Cr. f 
317 P.2d 781, 786. 

Tex.—Crumpton v. State, 191 S.W.2d 
477, 149 Tex.Cr. 38—Johnson v. 
State, 78 S.W.2d 965, 128 Tex.Cr. 
12 . 

16 C.J. p 469 note 19. 

Contradiction and impeachment of 
admission to avoid continuance see 
infra § 494(7). 

Right to contradict or discredit affi¬ 
davit on hearing for continuance 
see infra § 517. 

Statements before grand Jury 

Tex.—Johnson v. State, 78 S.W.2d 
965, 128 Tex.Cr. 12—Montalvo v. 
State, 56 S.W.2d 184, 122 Tex.Cr. 
526—Bryan v. State, 50 S.W.2d 298, 
121 Tex.Cr. 285—CundifC v. State* 
218 S.W. 771, 86 Tex.Cr. 476. 

65. La.—State v. Timberlake, 23 So. 
276, 50 La.Ann. 308. 

Tex.—Lucas v. State, 225 S.W. 257, 
88 Tex.Cr. 166. 

66. Ariz.—Sam v. State, 265 P. 609, 
33 Ariz. 383. 

Tex.—Huling v. State, Cr., 80 S.W. 
1006. 

67. Okl.—Williams v. State, 190 P. 
892, 17 Okl.Cr. 452. 

Tex.—Ward v. State, 125 S.W.2d 290, 
136 Tex.Cr. 369—Miller v. State, 
246 S.W. 87, 93 Tex.Cr. 163. 

16 C.J. p 469 note 22. 

68. Ga.—Humphrey v. State, 133 S. 
E. 518, 35 Ga.App. 386. 

Ky. — Corpus Juris cited in Harrison 
v. Commonwealth, 100 S.W.2d 837, 
841, 266 Ky. 840. 
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davits are presented that the witness has made 
former statements contradictory of the evidence to 
which it is alleged he will testify. 69 So, when 
-a witness admits that he made statements out of 
court inconsistent with his testimony, it is not error 
to refuse a continuance asked because of the absence 
of a witness who would testify to such statement. 70 
On the other hand, it has been held that a continu¬ 
ance to procure an absent witness should not be 
denied merely because such witness has, while not 
under oath, made statements inconsistent with the 
facts to which it is alleged he would testify. 71 

Of accused’s previous statements . It is not error 
to refuse a continuance requested on behalf of ac¬ 
cused to procure an absent witness whose testimony 
would be contraditory of the testimony or declara¬ 
tions of accused; 72 nor will a reversal be granted 
because the trial court refused to allow accused 
time in which to get a witness to prove what he 
afterward admitted did not exist. 73 So, where ac¬ 


cused’s application is inconsistent and contradictory 
in its statement and does not import the truth as 
to his knowledge as to what the absent witness 
would testify, it is properly refused. 74 

§ 491 . -Probability of Procuring Wit¬ 

ness 

A continuance sought to obtain the testimony of an 
absent witness will generally be granted only If it is 
established that the testimony can be obtained within 
a reasonable time. 

Ordinarily a court will grant a continuance to pro¬ 
cure the attendance of an absent witness only if it 
is shown that it is probable that his attendance can 
be secured within a reasonable time, 74 - 60 as at the 
next term of court, 74 - 65 and it is well settled that a 
refusal to grant a continuance will not be consid¬ 
ered an abuse of discretion where the witness was 
beyond the jurisdiction or compulsory process of 
the court, or where his whereabouts was unknown, 
and there was no reasonable certainty of the party 


Tex.—Jordan v. State, 182 S.W. 890, 
78 Tex.Cr. 651. 

16 C.J. p 469 note 23. 

69. Tex.—Turner v. State, Cr., 68 S. 
W. 511. 

16 C.J. p 470 note 24. 

70. Iowa.—State v. A they, 108 N.W. 
224, 133 Iowa 382. 

Ky.—Toliver v. Commonwealth, 47 S. 
W. 1082, 104 Ky. 760, 20 Ky.L. 906. 

71. Ga.—Kennedy v. State, 28 S.E. 
979, 101 Ga. 569—Cunneen v. State, 
22 S.E. 538, 95 Ga. 330—Pyburn v. 
State, 10 S.E. 733, 84 Ga. 193. 

72. Ark.—Davis v. State, 244 S.W. 
750, 155 Ark. 245. 

Ga.—Hollingsworth v. State, 88 S. 

E. 213, 17 Ga.App. 725. 

Mo.—State v. Lamb, 278 S.W. 1009. 
Tex.—Wattis v. State, 171 S.W.2d 
876, 146 Tex.Cr. 168—Dix v. State, 
155 S.W.2d 923, 142 Tex.Cr. 607 
—Rambo v. State, 144 S.W.Sd 554, 
140 Tex.Cr. 269—Beasley v. State, 
43 S.W.2d 100, 118 Tex.Cr. 197— 
Maroney v. State, 32 SW.2d 478, 
116 Tex.Cr. 625—Edwards v. State, 
262 S.W. 742, 98 Tex.Cr. 47. 

16 C.J. p 470 note 27. 

Presence of witness denied. Tby accus¬ 
ed 

Application for continuance to ob¬ 
tain testimony of woman allegedly 
present during assault was properly 
denied, where accused’s own testimo¬ 
ny showed that only female present 
at time of altercation was another 
person who testified fully with re¬ 
spect to such matters. 

Tex.—Capps v. State, 151 S.W.Sd 799, 
142 Tex.Cr. 1G9. 

73. Ga.—Cabaniss v. State, 68 S.E. 
849, 8 Ga.App. 129. 


74 . Mo.—State v. McWilliams, 184 
S.W. 96, 267 Mo. 437. 

74.50 U.S.—Smith v. U. S., C.A.Okl., 
273 F.2d 462—Heflin v. U. S., C.A. 
Ala., 223 F.2d 371—U. S. v. Echeles, 

C.A.I11., 222 F.2d 144, certiorari de¬ 
nied 76 S.Ct. 58, 350 U.S. 828, 100 
L.Ed. 739, rehearing denied 76 S. 
Ct. 176, 350 U.S. 905, 100 L.Ed. 795. 
Ark.—Jackson v. State, 176 S.W.2d 
909, 206 Ark. 611. 

Cal.—People v. McShann, App., 2 Cal. 
Rptr. 71. 

D.C.—Corpus Juris Secundum cited 

in Neufleld v. U. S., 118 F.2d 375, 
380, 73 App.D.C. 174, certiorari de¬ 
nied 62 S.Ct. 580, 315 U.S. 798, 86 
L.Ed. 1199. 

Ga.—Golden v. State, 47 S.E.2d 513, 
76 Ga.App. 851—Setzer v. State, 46 
S.E.2d 603, 76 Ga.App. 509—John¬ 
son v. State, 19 S.E.2d 922, 67 Ga. 
App. 294. 

La.—State v. Boone, 80 So.2d 710, 
227 La. 850. 

Md.—Jackson v. State, 135 A.2d 638, 
214 Md. 454, certiorari denied Jack- 
son v. State of Md., 78 S.Ct. 784, 
35G U.S. 940, 2 L.Ed.2d 816. 

Miss.—Ellis v. State, 23 So.2d 688, 
198 Miss. 804—Webster v. State, 
12 So.2d 533, 194 Miss. 381. 

Okl.—Scott v. State, 115 P.2d 763, 
72 Okl.Cr. 305. 

Tex.—Zamora v. State, 253 S.W.2d 
277, 158 Tex.Cr. 85- -Watson v. 

State, 172 S.W.2d 91, 146 Tex.Cr. 
212—Smith v. State, 148 S.W.2d 
844, 141 Tex.Cr. 387. 

W.Va.—State v. Burdette, 63 S.E.2d 
69, 135 W.Va. 312. 

Failure to state means of obtaining 
attendance of witness 

Where evidence on hearing of mo¬ 
tion for continuance, based on ab¬ 
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sence of a material witness, authoriz¬ 
ed finding that witness was beyond 
jurisdiction of court, that absence 
was not temporary, and that court 
was powerless to enforce attendance, 
and accused failed to state means 
whereby he expected to procure at¬ 
tendance of witness at next term of 
court, court did not abuse discretion 
in overruling motion for continuance. 
Ga.—Wright v. State, 30 S.E.2d 839, 
71 Ga.App. 346. 

Witness in prison in state 

In prosecution for check forgery 
there was no abuse of discretion by 
trial court in refusing accused a con¬ 
tinuance on date set for trial in order 
to obtain presence of a witness who 
was incarcerated in state prison. 

Cal.—People v. Grey, App., 4 Cal. 
Rptr. 561. 

74.55 Ga.—Holley v. State, 14 S.E.2d 
103, 191 Ga. 804, appoal dismissed 
Holley v. State of Georgia, 62 S.Ct. 
73, 314 U.S. 576, 86 L.Ed. 466. 

Okl.—Argo v. State, 200 l\2d 449, 
88 Okl.Cr. 107—Jackson v. States 
140 P.2d 606, 77 Okl.Cr. 160. 

Tex.—Prince v. State, 254 S.W.2d 
1006, 158 Tex.Cr. 320—Goodman v. 
State, 187 S.W.2d 224, 148 Tex.Cr. 
353—Haley v. State, 170 S.W.2d 
769, 145 Tex.Cr. 598. 

No probability witness ever would be 
available 

Tex.—Morante v. State, 170 S.W.2J 
746, 145 Tex.Cr. 562. 

Witness beyond reaoh of process 
Where witness is beyond reach of 
process there must be reasonable as¬ 
surance that he can be produced at 
next term. 

Va.—Moore v. Commonwealth, 42 S. 

E.2d 871, 186 Va. 463. 
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asking the continuance being able to procure the I obtaining his attendance at the trial or by securing 
testimony of such witness by the next term, as by I his deposition. 75 


75. U.S.—Heflin v. U. S. f C.C.A.Fla., 
132 F.2d 907—McShann v. U. S., 
C.C.A.Okl., 38 F.2d 635—'Woods v. 
U. S., C.C.A.Ark., 26 F.2d 63. 

Ala.—Myers v. State, 95 So. 331, 19 
Ala.App. 98. 

Ariz.—Quayle v. State, 165 P. 331, 19 
Ariz. 91. 

Ark.—Hall v. State, 43 S.W.2d 538, 
184 Ark. 1193—Duke v. State, 38 S. 
W.2d 764, 183 Ark. 1153—Taylor v. 
State, 30 S.W.2d 836, 182 Ark. 54— 
Whitefleld v. State, 10 S.W.2d 369, 
178 Ark. 1200—Graham v. State, 3 
S.W.2d 15, 176 Ark. 249—Edwards 
v. State, 293 S.W. 734, 173 Ark. 
1180—Yelvington v. State, 276 S. 
W. 353, 169 Ark. 498—Freeman v. 
State, 247 S.W. 51, 156 Ark. 592- 
Hays v. State, 245 S.W. 309, 156 
Ark. 179—Davis v. State, 244 S.W. 
760, 155 Ark. 245—Tarkington v. 
State, 242 S.W. 830, 154 Ark. 365- 
Priest v. State, 241 S.W. 885, 154 
Ark. 145—Harper v. State, 236 S. 
W. 263, 151 Ark. 338—Adkisson v. 
State, 218 S.W. 165, 142 Ark. 15- 
Turner v. State, 205 S.W. 659, 135 
Ark. 381—Holub v. State, 197 S.W. 
277, 130 Ark. 245. 

Cal.—People v. Shayer, 28 P.2d 48, 
135 C.A. 755—People v. Garcia, 211 
P. 58, 59 C.A. 457—People v. Allen, 
174 P. 374, 37 C.A. 180. 

Fla.—Browne v. State, 109 So. 811, 
92 Fla. 699. 

Ga.—Mims v. State, 4 S.E.2d 831, 188 
Ga. 702. 

Whitehead v. State, 158 S.E. 917, 
43 Ga.App. 401—Humphrey v. 
State, 133 S.E. 618, 35 Ga.App. 386 
—McGee v. State, 111 S.E. 79, 28 
Ga.App. 227—Williams v. State, 
103 S.E. 685, 25 Ga.App. 380— 
Moore v. State, 102 S.E. 916, 25 
Ga.App. 251—Walker v. State, 101 
S.E. 776, 24 Ga.App. 656—Cason v. 
State, 99 S.E. 61, 23 Ga.App. 540- 
Huff v. State, 97 S.E. 200, 22 Ga. 
App. 788—Watts v. State, 92 S.E. 
966, 20 Ga.App. 182—Fudge v. 

State, 89 S.E. 374, 18 Ga.App. 312. 
Iowa.—State v. Leftwich, 250 N.W. 

489, 216 Iowa 1226. 

La.—State v. Mobley, 175 So. 482, 
187 La. 759—State v. Dallao, 175 

50. 4, 187 La. 392, dismissed Dal¬ 
lao v. State of Louisiana, 58 S.Ct. 

51, 302 U.S. 635, 82 L.Ed. 494, re¬ 
hearing denied 58 S.Ct. 138, 302 
U.S. 777, 82 L.Ed. 601, dismissed 
Couche v. State of Louisiana, 58 
S.Ct. 48, 302 U.S. 636, 82 L.Ed. 495, 
rehearing denied 58 S.Ct. 137, 302 
U.S. 77G, 82 L.Ed. 601, dismissed 
Ugarte v. State of Louisiana, 68 
S.Ct. 51, 302 U.S. 635, 82 L.Ed. 
494, rehearing denied 58 S.Ct. 139, 
302 U.S. 777, 82 L.Ed. C01—State 
v. Menard, 126 So. 921, 169 La. 
1197—State v. Hudson, 110 So. 749, 


162 La. 543—State v. Laborde, 109 
So. 485, 161 La. 771—State v. 

Oliver. 92 So. 217, 151 La. 659. 
Miss.—Corpus Juris Secundum quot¬ 
ed in Funderburk v. State, 69 So.2d 
496, 499, 219 Miss. 596, 42 A.L.R.2d 
1221—Turner v. State, 171 So. 21, 
177 Miss. 272—Hodgkin v. State, 
160 So. 562, 172 Miss. 297—Samuels 
v. State, 120 So. 920, 153 Miss. 3S1. 
N.M.—State v. Whitener, 175 P. 870, 

25 N.M. 20. 

Ohio.—State v. Brown, 15 Ohio N.P., 
N.S., 401. 

Okl.—Andrews v. State, 179 P.2d 491, 
84 Okl.Cr. 104—Alexander v. State, 
Cr., 90 P.2d 949—Yancey v. State, 
271 P. 170, 41 Okl.Cr. 197—Hern¬ 
don v. State, 250 P. 942, 35 Okl.Cr. 
371—McBroom v. State, 224 P. 210, 

26 Okl.Cr. 352—Queen v. State, 212 

P. 1021, 23 Okl.Cr. 146—Hunter v. 
State, 212 P. 1014, 23 Okl.Cr. 125- 
Ford v. State, 212 P. 444, 23 Okl.Cr. 
46—Pusley v. State, 210 P. 306, 22 
Okl.Cr. 192—Vineyard v. State, 209 
P. 783, 22 Okl.Cr. 76—Gaines v. 
State, 196 P. 719, 18 Okl.Cr. 525— 
Peyton v. State, 195 P. 151, 18 Okl. 
Cr. 373—Webber v. State, 193 P. 
48, 18 Okl.Cr. 323—Williams v. 

State, 190 P. 892, 17 Okl.Cr. 452- 
Williams v. State, 188 P. 890, 17 
Okl.Cr. 375—Smith v. State, 181 P. 
942, 16 Okl.Cr. 684—Holden v. 

State, 180 P. 969, 16 Okl.Cr. 126— 
Cantrell v. State, 176 P. 91, 15 Okl. 
Cr. 280—Collins v. State, 175 P. 
124, 15 Okl.Cr. 96. 

S.C.—State v. Jones, 188 S.E. 178, 
182 S.C. 1. 

Tex.—Barrow v. State, 86 S.W.2d 
636, 129 Tex.Cr. 189—Aston v. 

State, 48 S.W.2d 292, 120 Tex.Cr. 
534—Shield v. State, 38 S.W.2d 
76, 118 Tex.Cr. 509—Hoover v. 

State, 298 S.W. 438, 107 Tex.Cr. 
600—Melton v. State, 281 S.W. 560, 
103 Tex.Cr. 590—Calley v. State, 
279 S.W. 848, 103 Tex.Cr. 53—Rhea 
v. State, 275 S.W. 1021, 101 Tex. 
Cr. 298—Cruz v. State, 272 S.W. 
486, 100 Tex.Cr. 188—Weaver v. 
State, 266 S.W. 408, 98 Tex.Cr. 474 
—McLeroy v. State, 263 S.W. 309, 
97 Tex.Cr. 307—Laughlin v. State, 
260 SW. 865, 97 Tex.Cr. 370- 
Morris v. State, 255 S.W. 744, 96 
Tex.Cr. 63—Barnes v. State, 230 
S.W. 986, 89 Tex.Cr. 396—Cundiff 
v. State, 218 S.W. 771, 86 Tex.Cr. 
476—Alexander v. State, 199 S.W. 
292, 82 Tex.Cr. 431. 

Va.—Howard v. Commonwealth, 4 S. 
E.2d 757—Wallen v. Common¬ 
wealth, 114 S.E. 786, 134 Va. 773. 
Wash.—State v. Waite, 251 P. 855, 
141 Wash. 429. 

16 C.J. p 470 note 31. 

On hearing of motion 

Continuance is properly denied 
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where on hearing of motion there¬ 
for accused fails to state that he 
expected to procure attendance of ab¬ 
sent witnesses at next term of court. 
Ga.—Johnson v. State, 103 S.E. 718, 
25 Ga.App. 471. 

Witness evading service of process 

(1) In such case denial of continu¬ 
ance is proper. 

Ark.—Murray v. State, 236 S.W. 617, 
151 Ark. 331—Coppersmith v. 

State, 233 S.W. 777, 149 Ark. 597. 

(2) However, a continuance cannot 
be denied on the ground that the 
absent witness is in hiding where 
there is no evidence supporting such 
conclusion. 

Ga.—Cook v. State, 133 S.E. 636, 162 
Ga. 886. 

Cost and Inconvenience 

In determining whether slight 
probability of securing witness war¬ 
rants continuance, court may consid¬ 
er other factors such as large cost 
and convenience involved in delaying 
trial. 

Ark.—Adams v. State, 5 S.W.2d 946, 
176 Ark. 916. 

Inability to raise fee for taking depo¬ 
sition 

Where accused was not in position 
to pay required fee for taking of 
absent witness’ deposition by lawyer 
to whom commission to take deposi¬ 
tion was sent by accused, much de¬ 
lay was caused in effort to obtain 
required amount of money, and it 
was not shown whether accused 
would ever be able to raise such 
amount, trial court did not err in 
overruling motion for continuance 
because of such witness’ absence. 
Tex.—Bennett v. State, 154 S.W.2d 
469, 142 Tex.Cr. 395. 

Witness in military service 

(1) Continuance was held properly 
denied where witness was in mili¬ 
tary service in foreign country, and 
no promise to attend, or other 
ground for expectation that witness 
would be present at next term of 
court, was shown. 

Ga.—James v. State, 98 S.E. 737, 
23 Ga.App. 534. Apparently so 
holding Danzley v. State, 102 S.E. 
915, 25 Ga.App. 170. 

La.—State v. Saba, 14 So.2d 751, 203 
La. 881. 

Moore v. Commonwealth, 42 S.E.2d 
871, 186 Va. 453. 

Wis.—State v. Till, 177 N.W. 589, 
172 Wis. 266. 

(2) However, under similar cir¬ 
cumstances, an application in other 
respects sufficient, stating movant’s 
belief that witness would be within 
jurisdiction before next term of 
court, was held to warrant a con¬ 
tinuance. 



§ 491 CRIMINAL LAW 

It is stated supra § 486 that an application for a 
continuance because of the absence of a witness is 
addressed very largely to the discretion of the 
trial court, and this is true whether the witness is 
within 75 - 5 or without 75 * 10 the jurisdiction; but a 
continuance may be denied because the witness is 
beyond the jurisdiction of the court, 75 * 15 particu¬ 
larly where there is no indication that it is likely 
that he will be available as a witness at a future 
time. 75 * 20 

It is obvious that a continuance will not be 
granted to obtain the testimony of a witness when it 
is shown that the witness is dead, 76 and a continu- 


22A C.J.S. 

ance generally will not be granted to obtain the tes¬ 
timony of a named witness when the existence of 
such witness is doubtful or highly speculative, 77 or, 
if the witness is existent, his whereabouts are un¬ 
known. 77 * 5 A continuance to obtain the testimony 
of a witness will generally be denied where it is 
shown that the witness is so unwell or infirm that 
there is no reasonable expectation of being able to 
procure his attendance. 78 Where the witness is a 
fugitive from justice a continuance should not be 
granted on the vague hypothesis that perhaps, at 
some indefinite time in the future, he may be se¬ 
cured. 79 


Fla.—Tucker v. State, 83 So. 567, 78 
Fla. 549. 

75.5 Neb.—Dolen v. State, 27 N.W. 

2d 264, 148 Neb. 317. 

75.10 Ala.—Brown v. State, 24 So. 

2d 223, 247 Ala. 288. 

Neb.—Dolen v. State, 27 N.W.2d 264, 
148 Neb. 317. 

Witness residing* out of county 

On motion for continuance because 
of an absent witness, somewhat 
greater leniency is permitted in crim¬ 
inal cases where the absent witness 
resides out of the county. 

Ga.—Waters v. State, 68 S.E.2d 233, 
85 Ga.App. 79. 

75.15 Ala.—Ward v. State, 18 So.2d 
103, 31 Ala.App. 415. 

Mass.—Commonwealth v. Chapin, 132 
N.E.2d 404, 333 Mass. 610, certio¬ 
rari denied 77 S.Ct. 75, 352 U.S. 
857, 1 L.Ed.2d 63. 

Witness in prison in another state 

La.—State v. Prudhomme, 129 So. 
736, 171 La. 143. 

75.20 Ark.—Lewis v. State, 251 S. 

W.2d 490, 220 Ark. 914. 

Cal.—People v. Vigghiany, App., 5 
Cal.Rptr. 501. 

Ga.—Setzer v. State, 46 S.E.2d 603, 
76 Ga.App. 509. 

Miss.—Ellis v. State, 23 So.2d 688, 198 
Miss. 804. 

Okl.—Lyons v. State, 133 P.2d 898, 
76 Okl.Cr. 41. 

Va.—Moore v. Commonwealth, 42 S.E. 

2d 871, 186 Va. 453. 

78. Ga.—Dickens v. State, 73 S.E. 
826, 137 Ga. 523. 

Tex.—Jeffers v. State, 283 S.W. 785, 
104 Tex.Cr. 199—Pye v. State, 237 
S.W. 916, 91 Tex.Cr. 158. 

77. U.S.—Calabro v. U. S., C.C.A. 
Pa., 282 F. 272. 

Fla.—Hall v. State, 69 So. 692, 70 
Fla. 48. 

Okl.—Payne v. State, 276 P.2d 784— 
Brown v. State, 224 P.2d 614, 92 
Okl.Cr. 448—Stacey v. State, 155 
P.2d 736, 79 Okl.Cr. 417. 

Tex.—House v. State, 189 S.W.2d 
497, 148 Tex.Cr. 542. 

Indefinite identification 

Where absent witness’ name and 


location is not definitely given, and 
it is not shown that he is actually 
the person sought to give the re¬ 
quired testimony, a continuance is 
properly denied. 

Tex.—Carter v. State, 234 S.W. 535, 
90 Tex.Cr. 248. 

No prejudice shown 

Refusal of continuance, on ground 
that accused was forced in trial 
court without witness to testify for 
him, is not prejudicial, where it 
did not appear that he had any 
witnesses. 

Ky.—Harris v. Commonwealth, 283 
S.W. 1063, 214 Ky. 787. 

Existence of named witness contro¬ 
verted by state 

Denial of accused’s motion for con¬ 
tinuance based on absence of wit¬ 
nesses was not ground for complaint, 
where proof as to existence of pur¬ 
ported witnesses was doubtful, and 
motion was controverted by state 
which offered evidence that except for 
witnesses called by state, there were 
no other persons in county having 
names of accused's witnesses. 

Tex.—Hanson v. State, 139 S.W.2d 
573, 139 Tex.Cr. 233. 

77.5 La.—State v. Jones, 98 So.2d 
185, 233 La. 775. 

Miss.—Shoemaker v. State, 75 So.2d 
647, 222 Miss. 257. 

Okl.—Hobson v. State, Cr., 277 F.2d 
695. 

Or.—State v. Garner, 108 P.2d 274, 
166 Or. 1. 

S.C.—State v. Gregg, 95 S.E.2d 255, 
230 S.C. 222. 

Tex.—Fowler v. State, 162 S.W.2d 
969, 144 Tex.Cr. 382—Ford v. State, 
162 S.W.2d 719, 144 Tex.Cr. 348— 
Franks v. State, 138 S.W.2d 109, 139 
Tex.Cr. 42. 

Search by police to locate witness 

Motion for continuance to obtain 
testimony of absent witness was 
properly denied where witness was 
police informer, and at time of trial 
neither police nor accused knew of 
whereabouts of witness, and only 
possibility of locating witness would 
be by police investigation and 
search. 


Cal.—People v. McShann, App., 2 Cal. 
Rptr. 71. 

78. Md.—Harris v. State, 119 A. 
154, 141 Md. 526. 

Pa.—Commonwealth v. Blakely, 117 
A. 685, 274 Pa. 100. 

16 C.J. p 471 note 34. 

Illness of witness as ground for 
continuance generally see infra g 
495. 

Insanity of witness 

Okl.—Neary v. State, 1 P.2d 819, 52 
Okl.Cr. 7. 

Tex.—Alaniz v. State, 220 S.W.2d 653, 
153 Tex.Cr. 374. 

79. Ark.—Parker v. State, *20 S.W. 
2d 113, 179 Ark. 1064—Harris v. 
State, 276 SW. 361, 169 Ark. 627. 

Cal.—People v. Ciulla, 187 P. 46, 44 
C.A. 719. 

Ky.—Carroll v. Commonwealth, 28 
S.W.2d 505, 234 Ky. 441—Grigsby 
v. Commonwealth, 247 S.W. 373, 
197 Ky. 506. 

La.—State v. Chevallior, 124 So. 670, 
169 La. 135—State v. Dundas, 121 
So. 586, 168 La. 95—State v. Tay¬ 
lor, 120 So. 875, 167 La. 1113. 

Miss.—Newbill v. State, 70 So.2d 924, 
220 Miss. 382— Corpus Juris Secun¬ 
dum quoted in Funderburk v. State, 
69 So.2d 496, 499, 219 Miss. 596. 

Okl.—Walker v. State, 235 T.2d 722, 
94 Okl.Cr. 323—Snoddy v. State, 235 
P. 248, 30 Okl.Cr. 235—Draught v. 
State, 179 P. 769, 17 Okl.Cr. 1. 

S.C.—State v. Parsons, 172 S.E. 424, 
171 S.C. 449. 

Tex.—Haley v. State, 170 S.W.2d 769, 
145 Tex.Cr. 698—Brown v. State, 87 
S.W.2d 720, 129 Tex.Cr. 394—San¬ 
ders v. State, 34 S.W.2d 612, 116 
Tex.Cr. 172—Reynolds v. State, 32 
S.W.2d 454, 116 Tex.Cr, 193—Stew¬ 
art v. State, 27 S.W.2d 220, 115 
Tex.Cr. 598—Smith v. State, 288 S. 
W. 458, 105 Tex.Cr. 327—Hays v. 
State, 283 S.W. 831, 104 Tex.Cr. 
171—Young v. State, 230 S.W. 414, 
89 Tex.Cr. 230. 

16 C.J. p 471 note 35. 

Entirely discretionary with trial 
court 

Tex.—Dozier v. State, 158 S.W.2d 
776, 143 Tex.Cr. 397. 
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A continuance is properly refused where the cir¬ 
cumstances are such that the absent witness, if 
present, would not be permitted to testify, 79 - 5 and 
a continuance may be denied if the circumstances 
are such that the witness, if present, could not be 
compelled to testify. 80 A mere hope of finding 
evidence, based on no tangible, substantial ground, 
is insufficient ground for granting a continuance. 81 

The desire of the trial court to prevent undue 
delay of the trial of a case should not result in the 
court forcing accused to trial in the absence of 
material witnesses, where accused has done all in 
his power to obtain the attendance of such witnesses 
and it appears with reasonable certainty that the 
witnesses will be available at a subsequent date. 81 - 6 
The question is not merely whether or not the court 
will be able to coerce or to enforce the attendance of 
absent witnesses; if there is reasonable ground to 
believe that such witnesses may be had by a 
con'inuance it should be granted, although they 
arc beyond the jurisdiction of the court, 82 or in a 
very infirm or unwell condition. 83 Moreover, where 
the affidavit for a continuance conforms to the 
statutory requirements, the nonresidence of the wit¬ 


ness does not of itself justify the court in refusing 
a continuance where the statute provides for ob¬ 
taining testimony by deposition, 84 although it is 
otherwise if accused knew, a sufficient length of time 
before the trial to have secured such deposition, that 
the witness was beyond the reach of a subpoena, 86 
or was too unwell to attend. 86 It is not error for 
the court to permit witnesses to testify as to the 
whereabouts of absent witnesses on whom accused 
relies for a continuance. 87 

§ 492. -Where Number of Witnesses 

Limited by Statute 

Where a statute limits the number of witnesses that 
may be called by each side In a criminal case, such 
statute must be complied with to entitle a party to a 
continuance because of the absence of a witness. 

If the number of witnesses that can be called by 
each side in a criminal prosecution is limited by 
statute, and a formal application is necessary to call 
more than the number specified where the additional 
witnesses are required to meet the ends of justice, 
the provisions of such a statute must be complied 
with to entitle accused to a continuance on the 
ground of the absence of witnesses, 88 especially 


Testimony implicating- witness 

Where missing witness would he 
required to testify as to commis¬ 
sion of offense by himself, there 
is an improbability of his return to 
the jurisdiction, warranting denial of 
continuance. 

Ga.—Mitchell v. State, 107 S.B. 43. 
151 Ga. 450. 

Or.—State v. Putney, 224 P. 279, 
110 Or. 634. 

Fugitive from justice from two 
states 

Tex.—Franks v. State, 138 S.W.2d 
109, 139 Tex.Cr. 42. 

79.5 Tex.—Alaniz v. State, 220 S.W. 

2d 653, 153 Tex.Cr. 374. 

Witness convicted as coprincipal 
Tex.—Mosley v. State, 141 S.W.2d 331, 
139 Tex.Cr. 408. 

80. Miss.—Corpus Juris Secundum 
quoted in Funderburk v. State, 09 
So.2d 496, 499, 219 Miss. 59G. 

Okl.—Linder v. State, 23 P.2d 222, 
54 Okl.Cr. 435. 

Pa.—Commonwealth v. Hicks, 98 A. 

2d 478, 173 Pa.Super. 395. 
Incriminating evidence 

Where the expected evidence would 
incriminate the absent witness and 
could not be obtained by legal means, 
denial of continuance is proper. 

Tex.—Wade v. State, 281 S.W. 563, 
103 Tex.Cr. 395—Fridge v. State, 
233 S.W. 979, 90 Tex.Cr. 75—Grif¬ 
fith v. State, 138 S.W. 1016, 62 Tex. 
Cr. 642. 

Person also accused 

A motion for a continuance based 

22A C. J.S.—9 


on the absence of a witness, a person 
also accused, was insufficient where 
it did not allege what the absent 
witness would testify to if present 
and there was no assurance that 
he would testify at all if present, 
since being an accused, he could not 
legally be compelled to testify. 
U.S.—Babb v. U. S., C.A.Tex., 210 F. 
2d 473. 

81. See supra § 486. 

81.5 Cal.—People v. Brown, 296 P.2d 
560, 141 C.A.2d 299. 

Va.—Anthony v. Commonwealth, 18 
S.E.2d 897, 179 Va. 303. 

82. Ariz.—Hunter v. State, 30 P.2d 
499, 43 Ariz. 209. 

Del.—State v. Henry, 105 A. 849, 7 
Boyce 323. 

Tex.—Barton v. State, 227 S.W. 317, 
88 Tex.Cr. 368, 13 A.L.R. 147. 

Wash.—State v. Musselman, 172 P. 
346, 101 Wash. 330, L.R.A.1918E 
523. 

16 C.J. p 471 note 39. 

"In cases where the witness is a 
nonresident of the state the court 
may, in the exercise of a sound dis¬ 
cretion, continue the trial if satis¬ 
fied that the attendance or deposi¬ 
tion of the witness will be pro¬ 
cured." 

S.D.—State v. Wilcox, 114 N.W. 687, 
688, 21 S.D. 532. 

Promise or intention to return 

(1) Although a witness has left 
the state, a continuance is properly 
granted where he expressed the in- 
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tention of returning within a few 
months. 

La.—State v. Thornhill, 172 So. 522, 
186 La. 447. 

(2) So, also, where a nonresident 
witness promised to attend and testi¬ 
fy at any time requested, a continu¬ 
ance should be granted to enable ac¬ 
cused to notify such witness to ap¬ 
pear. 

Ga.—Brown v. State, 65 Ga. 332. 

(3) On the other hand, it has been 
held that the mere statement that 
the witness had promised to be pres¬ 
ent at the term at which the con¬ 
tinuance was asked is not sufficient 
to show a probability of return war¬ 
ranting a continuance. 

Ky.—Wing v. Commonwealth, 7 Ky. 
L. 227. 

83. Ark.—Burt v. State, 256 S.W. 
361, 160 Ark. 201. 

16 C.J. p 471 note 40. 

84. Iowa.—State v. Barrett, 8 Iowa 
536. 

Ky.—Settle v. Commonwealth, 124 
S.W. 393, 136 Ky. 440. 

85. Ark.—Rucker v. State, 90 S.W. 
151, 77 Ark. 23. 

16 C.J. p 471 note 37. 

86. Tex.—Gregory v. State, 39 S.W. 
572, 37 Tex.Cr. 301. 

87. Tex.—Turner v. State, 89 S.W. 
975, 48 Tex.Cr. 585. 

88. La.—State v. Coll, 83 So. 844, 
146 La. 597. 

State v. Carter, 25 So. 385, 51 
La.Ann. 442. 



§§ 492-493 CRIMINAL LAW 

where the testimony of the absent witness is cumula¬ 
tive. 89 However, the bare fact that the prosecu¬ 
tion summoned a greater number of witnesses than 
it was entitled to, without an order of court, fur¬ 
nishes no ground for a continuance of the case on 
the application of accused. 90 

§ 493. - Record Evidence or Depositions 

It Is largely within the discretion of the trial court 
whether a continuance will be granted to enable the 
moving party to obtain record evidence or depositions. 

An application for a continuance to procure record 
evidence or depositions rests substantially on the 
same merits as when made because of the absence 
of witnesses; the granting is, therefore, often 
largely in the discretion of the court. 91 As appears 
infra § 502, a showing of due diligence is necessary; 
and a continuance is properly refused where accused 
failed to make application for a commission to take 
the deposition as provided by the statute. 92 So, 
also, where accused has secured an order allowing 
him to take the deposition of witnesses out of the 
state, it is not error to refuse a continuance because 
of the absence of such witnesses, no reason being 
given why their deposition was not taken. 93 

On the other hand, where a party has fulfilled 
all legal requirements, a refusal to grant a continu¬ 
ance to enable him to procure such evidence is er- 
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ror, 94 unless in the light of the record, the testi¬ 
mony sought by deposition does not appear to be 
probably true. 95 

When record evidence is sought, as by a subpoena 
duces tecum, and is not produced at the trial, the 
circumstances may be such that the court may 
decline to allow a continuance to obtain such evi¬ 
dence, 95 - 6 as where it is not material to the is¬ 
sues; 95 - 10 and if the court cannot issue process 
which will be effectual in procuring the papers 
desired, a continuance will not be granted. 96 

Transcript of testimony and other court papers . 
An application for a continuance or postpone¬ 
ment to obtain records and documents in the cus¬ 
tody of a court is addressed to the sound discretion 
of the court where the continuance is sought, 96 - 5 
and while the refusal to grant a continuance or 
postponement in order to secure a transcript of the 
testimony at a former trial may be erroneous where 
such evidence is material, 96 - 10 ordinarily, the refusal 
of a motion or application for a continuance to 
obtain court records, or a transcript of evidence, is 
not an abuse of discretion. 96 - 16 

Suppression of deposition . Where a deposition 
of accused’s witnesses, taken by agreement of the 
parties, was suppressed at the time of their be¬ 
ing offered in evidence on the trial, because of 
an oral objection to their form and manner of 


89. La.—State v. Carter, supra. 

90. La.—State v. Anderson, 65 So. 
478, 135 La. 326. 

91. U.S.—Clymer v. IT. S., C.C.A. 
Colo., 38 F.2d 581. 

Okl.—Corpus Juris Secundum quoted 

In Heartsill v. State, Cr., 341 P.2d 
625, 633. 

16 C.J. p 472 note 49. 

Denial of oontlnuance held proper 

(1) Generally. 

Ark.—Jenkins v. State, 198 S.W. 877, 
131 Ark. 312. 

Ohio.—Romeo v. State, 177 N.E. 483, 
39 Ohio App. 309. 

(2) Where court offered to per¬ 
mit depositions to be taken and read 
at any time before the close of testi¬ 
mony, and ample opportunity was 
available therefor without continu¬ 
ing the trial. 

Ark.—Adams v. State, 5 S.W.2d 946, 
176 Ark. 916. 

(3) Where deposition was in fact 
obtained and read into evidence be¬ 
fore close of trial. 

Iowa.—State v. Papst, 266 NT.W. 498, 

92. Fla.—Pearce v. State, 112 So. 
83, 93 Fla. 504. 

16 C.J. p 472 note 61 [a], 

221 Iowa 770. 


93. Ark.—Rucker v. State, 90 S.W. 
151, 77 Ark. 23. 

94. Okl.—Sullivan v. State, 273 P. 
372, 41 Okl.Cr. 371—Riley v. State, 
269 P. 377, 40 Okl.Cr. 369—West¬ 
brook v. State, 172 P. 464, 14 Okl. 
Cr. 423—Ennis v. State, 167 P. 229, 
13 Okl.Cr. 675, L.R.A.1918A, 312. 

16 C.J. p 472 note 51. 

95. Tex.—Luton v. State, 64 S.W. 
1051, 43 Tex.Cr. 270. 

16 C.J. p 472 note 52. 

95.5 Missing records 

Where employer, on whose bank 
account employee allegedly drew 
forged check, failed to comply with 
subpoena duces tecum requiring pro¬ 
duction of employment records for 
reason that the records were missing 
from his office after his sojourn in 
hospital, refusal of accused’s request 
for continuance because of noncom¬ 
pliance with subpoena was not an 
abuse of discretion. 

Ala.—Hobson v. State, 58 So.2d 898, 
36 Ala.App. 471. 

95.10 Ala.—Beans v. State, 52 So.2d 
238, 36 Ala.App. 65. 

96. U.S.—-IT. S. v. Gibert, C.C.Mass., 
25 F.Cas.No.15,204, 2 Sumn. 19. 

16 C.J. p 472 note 54. 

96.5 Ala.—Smith v. State, 45 So.2d 
172, 35 Ala.App. 210. 
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96.10 N.Y.—People v. Repetowski, 
241 N.Y.S. 731, 229 App.Div. 375. 
Tex.—Polk v. State, 25 S.W.2d 841, 
114 Tex.Cr. 415. 

96.15 Mo.—State v. Vidauri, 305 S. 
W.2d 437. 

Papers from another court showing- 
prior prosecution 

Ala.—Smith v. State, 45 So.2d 172, 35 
Ala.App. 210. 

Evidence to be used for impeach¬ 
ment 

Ark.—Jackson v. State, 225 S.W.2d 
522, 216 Ark. 341, 15 A.L.R.2d 484. 

Prejudice of rights not shown 

Where no prejudice to accused’s 
rights is shown, denying a continu¬ 
ance to secure a stenographic tran¬ 
script of evidence given at a prior 
habeas # corpus hearing is not error. 
Tex.—Sanford v. State, 185 S.W. 22, 
79 Tex.Cr. 346. 

Beading of notes by stenographer 

Refusing continuance because 
court stenographer could not then 
furnish transcript of testimony at 
first trial was not abuse of discre¬ 
tion, where stenographer road to jury 
from his notes, all testimony request¬ 
ed. 

S.C.—State v. Rasor, 167 S.E. 396, 168 
S.C. 221, 86 A.L.R. 1237. 
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taking, it was error for the court to refuse ac¬ 
cused's application for a continuance. 97 

§ 494(1). - Admissions to Prevent Con¬ 

tinuance 

When a continuance is sought because of the absence 
of a material witness, the continuance may be denied If 
the adverse party makes a sufficient admission as to the 
testimony that would be given if the witness were pres¬ 
ent; and, if there is a proper showing to warrant the 
continuance, the court may be required either to grant 
It or insist that there be an admission. 

In a few earlier cases the practice of admitting 
what was expected to be proved by the absent wit¬ 
ness for the purpose of preventing a continuance 
was either wholly condemned, 98 or was not encour¬ 
aged or permitted except in extreme cases, 99 even 
though the facts expected to be proved by the ab¬ 
sent witness were admitted as true. 1 This is no 
longer the rule, and subject to constitutional limita¬ 
tions, discussed infra § 494(2), and to limitations 
as to the nature of the admission required, infra 
§ 494(3), it is at present the general practice under 
various statutory provisions, 2 or rules of proce- 
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dure, 2 - 5 and apart from statute or without refer¬ 
ence thereto, 8 to permit a party to admit the expect¬ 
ed testimony of the absent witness and thus avoid a 
continuance sought by the other party. If a state¬ 
ment of the testimony that would be given by the 
absent witness is admitted in evidence, it may not 
constitute an abuse of discretion for the court to 
refuse a motion for a continuance because of the 
absence of the witness. 8 - 5 

Necessity of making admission. Statutes which 
authorize a party to avoid a continuance because 
of the absence of a material witness by admitting 
that the witness, if present, would testify as claimed, 
may be permissive only, 4 and the adverse party 
cannot be compelled to make such admission and be 
forced to trial. 5 

If an applicant makes a proper showing for a 
continuance, it may be necessary for the opposing 
party to make a proper admission of the facts pro¬ 
posed to be proved by the absent witness, in order 
for the court to be justified in denying the con¬ 
tinuance. 6 However, subject to exceptions de- 


97. Tex.—Blake v. State, 43 S.W. 
107, 38 Tex.Cr. 377. 

16 C.J. p 472 note 65. 

98. Tenn.—Goodman v. State, 19 
Tenn. 195, Meigs 195. 

16 C.J. p 472 note 57. 

Right to personal attendance of wit¬ 
nesses generally see supra § 487. 

99. Miss.—Dominges v. State, 15 
Miss. 475, 45 Am.D. 315. 

N.Y.—People v. Vermilyea, 7 Cow. 
369. 

16 C.J. p 472 note 58. 

1. Miss.—Dominges v. State, 15 
Miss. 475, 45 Am.D. 315. 

Tenn.—Goodman v. State, 19 Tenn. 
195, Meigs 195. 

2. Ky.—Vick v. Commonwealth, 261 
S.W. 616, 202 Ky. 845. 

La.—State v. Reed, 19 So.2d 28, 206 
La. 143—State v. Harrison, 88 So. 
696, 149 La. 83. 

N.M.—State v. Riddel, 19 P.2d 751, 

37 N.M. 148. 

Statutes governing civil cases 

(1) In some states, statutes pro¬ 
viding for the reception of admis¬ 
sions to prevent continuances in civil 
cases have been held applicable to 
criminal procedure, either by virtue 
of their enactment or by judicial in¬ 
terpretation. 

Idaho.—State v. Keyser, 219 P. 775, 

38 Idaho 57. 

Iowa.—State v. Kennedy, 191 N.W. 
877, 195 Iowa 1059. 

Kan.—State v. Giles, 239 P. 756, 119 
Kan. 417. 

N.M.—State v. Nieto, 280 P. 248, 34 
N.M. 232. 


Or.—State v. Russell, 34 P.2d 941, 
148 Or. 256. 

16 C.J. p 476 notes 92, 93. 

(2) This seems to be the rule in 
Oklahoma although there is some 
conflict in the cases. 

Okl.—Pearce v. Territory, 68 P. 504, 
11 Okl. 438. 

Hargis v. State, 243 P. 986, 987, 
33 Okl.Cr. 283—Owen v. State, 163 
P. 548, 13 Okl.Cr. 195. 

Apparently contra Madison v. State, 
118 P. 617, 6 Okl.Cr. 356, Ann.Cas. 
1913C, 484. 

(3) In other states, however, it 
has been held that, in the absence of 
express affirmative enactment, such 
statutes do not apply to criminal ac¬ 
tions. 

Ill.—Van Meter v. People, 60 Ill. 168. 
Ind.—Wassels v. State, 26 Ind. 30. 

16 C.J. p 475 note 91. 

(4) Similarity to rules governing 
continuances in civil cases generally 
see supra § 482. 

2.5 Iowa.—State v. Mauch, 17 N.W. 
2d 536, 236 Iowa 217. 

3. Ala.—Caldwell v. State, 84 So. 
272, 203 Ala. 412. 

Ga.—Golden v. State, 47 S.E.2d 513, 
76 Ga.App. 851. 

Ky.—Browder v. Commonwealth, 22 
S.W.2d 615, 232 Ky. 205. 

La.—State v. McCart, 26 So.2d 745, 
210 La. 278. 

Mont.—State v. Showen, 199 P. 917, 
60 Mont. 474. 

N.C.—State v. Sentelle, 193 S.E. 405, 
212 N.C. 386. 

Okl.—Walker v. State, 235 P.2d 722, 
94 Okl.Cr. 323. 
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Requiring state to accept showing 

Where in order to obtain either 
compulsory process or continuance 
accused submits a statement of the 
expected evidence, trial court may re¬ 
quire state to accept a showing. 

Ala.—Powell v. State, 100 So.2d 38, 
39 Ala.App. 246, certiorari denied 
100 So.2d 46, 267 Ala. 100. 

3.5 Ky.—Adkins v. Commonwealth, 
165 S.W.2d 983, 292 Ky. 67—Fugate 
v. Commonwealth, 165 S.W.2d 573, 
291 Ky. 793—Swango v. Common¬ 
wealth, 165 S.W.2d 182, 291 Ky. 
690. 

4 . Ill.—Hoyt v. People, 30 N.E. 315, 
140 Ill. 588, 16 L.R.A. 239. 

Mo.—State v. Emerson, 2 S.W, 274, 
90 Mo. 236. 

16 C.J. p 473 note 63. 

Rule not inviolate 

Ky.—Tinsley v. Commonwealth, 261 

S.W.2d 11, certiorari denied Tins¬ 
ley v. Commonwealth of Kentucky, 
74 S.Ct. 22, 346 TJ.S. 813, 98 L.Ed. 
840. 

5. Kan.—State v. Roark, 23 Kan. 
147. 

Mo.—State v. Emerson, 2 S.W. 274, 
90 Mo. 236. 

16 C.J. p 473 note 64. 

6. Ky.—Smith v. Commonwealth, 
192 S.W.2d 92, 301 Ky. 36—Canter¬ 
bury v. Commonwealth, 13 S.W.2d 
1035, 227 Ky. 696—Brock v. Com¬ 
monwealth, 8 S.W.2d 390, 225 Ky. 
264—Adams v. Commonwealth, 279 
S.W. 332, 212 Ky, 334. 

Okl.—Riley v. State, 269 P. 377, 40 
Okl.Cr. 369—Hargis v. State, 243 
P. 986, 33 Okl.Cr. 283—Ennis v. 
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pendent on the peculiar circumstances of the case, 7 
a court generally has the power to refuse a con¬ 
tinuance without requiring the state to make an 
admission, 7 - 5 and statutes which provide for the 
denial of a continuance where there is an admis¬ 
sion of the testimony the absent witness would give, 
may be considered as merely establishing the gen¬ 
eral rule. 7 - 10 Thus, the court may refuse a con¬ 
tinuance without requiring the state to make an ad¬ 
mission if the showing for the continuance is defec¬ 
tive, 8 as where applicant fails to show diligence in 
attempting to secure the testimony of the absent 
witness; 9 and in the absence of a statute authorizing 
the taking of depositions in criminal cases, the court 
should not compel the prosecution to consent to the 


22A C.J.S. 

introduction in evidence of a deposition, to avoid a 
continuance. 10 

Time of making admission. As a general rule, 
all questions concerning the sufficiency of an affidavit 
to warrant requiring an admission to avoid a con¬ 
tinuance should be determined at the time the con¬ 
tinuance is requested, leaving for future determina¬ 
tion only questions of relevancy and competency. 11 

Nature of showing what evidence or testimony 
would he . When a continuance is sought because 
of the absence of a witness or of evidence, and the 
adverse party, to avoid the continuance, agrees to 
admit the testimony or evidence, the showing of 
what that testimony or evidence would be may take 
the form of a stipulation, 11 - 5 or, in other cases, the 


State, 167 P. 229, 13 Okl.Cr. 675, 
L.R.A.1918A 312. 

W.Va.—State v. Golden, 111 S.E. 320, 
90 W.Va. 496. 

Mandatory on court to grant con¬ 
tinuance 

Under some statutes, where ap¬ 
plicant makes a proper showing for 
a continuance, If the adverse party 
fails or refuses to make the admis¬ 
sion permitted by the statute, it is 
mandatory on the court to grant the 
continuance. 

Ind.—Roberts v. State, 124 N.E. 750, 
188 Ind. 713—Torphy v. State, 121 
N.E. 659, 188 Ind. 30. 

N.M.—State v. Riddel, 19 P.2d 751, 
87 N.M. 148—Territory v. Kinney, 
9 P. 599, 3 N.M. 369. 

Okl.—Ennis v. State, 167 P. 229, 13 
Okl.Cr. 675, L.R.A.1918A 312— 

Owen v. State, 163 P. 548, 13 Okl. 
Cr. 195. 

2HUgen.ce 

Accused is not deprived of the 
right to read affidavit as to the 
testimony of absent witnesses 
where it is not shown that his fail¬ 
ure to take the depositions of the 
witnesses when they were within 
the jurisdiction constituted a lack of 
diligence. 

Ky.—Catron v. Commonwealth, 105 S. 
W.2d 618, 268 Ky. 636. 

7. Similar testimony at previous 
trial 

It has been held an abuse of dis¬ 
cretion to refuse to allow the affi¬ 
davit to be read as a deposition, 
even though accused was not en¬ 
titled to a continuance because of 
lack of diligence, where it also ap¬ 
peared that the absent witness had 
given similar testimony at a previ¬ 
ous trial and that the witness would 
have been present except for threats 
of deceased’s relatives. 

Ky.—Massie v. Commonwealth, 29 S. 

W, 871, 16 Ky.L. 790. 

Reliance on admission 
Where the prosecution consents to 
the reading of accused's affidavit as 


to the testimony of the absent wit¬ 
ness, and accused fails to make 
further effort to obtain the wit¬ 
ness in reliance thereon, the court 
may not refuse to admit the affi¬ 
davit for lack of diligence. 

Ky.—Beard v. Commonwealth, 271 S. 
W. 547, 208 Ky. 475. 

7.5 Ky.—Tinsley v. Commonwealth, 
261 S.W.2d 11, certiorari denied 
Tinsley v. Commonwealth of Ken¬ 
tucky, 74 S.Ct. 22, 346 U.S. 813, 
98 L.Ed. 340. 

7.10 Ky.—Tinsley v. Commonwealth, 
261 S.W.2d 11, certiorari denied 
Tinsley v. Commonwealth of Ken¬ 
tucky, 74 S.Ct. 22, 346 U.S. 813, 98 
L.Ed. 340. 

8. Ala.—Williams v. State, 138 So. 
291, 224 Ala. 6. 

Ky.—Johnson v. Commonwealth, 302 
: S.W.2d 585—Jones v. Common¬ 

wealth, 220 S.W.2d 369, 310 Ky. 180. 
Ky.—Collins v. Commonwealth, 291 
SW. 1, 218 Ky. 189. 

S.D.—State v. Wilson, 221 N.W. 44, 
53 S.D. 450. 

Effect of such circumstances on na¬ 
ture of admission which may be 
made see infra S 494(3). 

Matters uncontroverted or not in is¬ 
sue 

A refusal to permit the reading of 
affidavits as to the testimony of ab¬ 
sent witnesses was proper where al¬ 
leged testimony with respect to mat¬ 
ters proved at the trial by other 
witnesses without contradiction or to 
matters not in issue. 

Ky.—Frazier v. Commonwealth, 238 
S.W. 769, 194 Ky. 240. 

Improper showing of relevancy and 
possibility of obtaining evidence 
Ala.—Ledlow v. State, 129 So. 282, 
221 Ala. 511. 

Character witness excused by ac¬ 
cused 

Court may refuse to require an ad¬ 
mission as to the testimony of an 
absent witness to avoid a continu¬ 
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ance where such witness was sum¬ 
moned and excused by accused, and 
the evidence relates to accused’s 
character. 

Ala.—Levert v. State, 142 So. 34, 225 
Ala. 214. 

9. Ala.—Ledlow v. State, 129 So. 
282, 221 Ala. 511. 

Ky.—Short v. Commonwealth, 42 S. 
W.2d 696, 240 Ivy. 477—Eagle v. 
Commonwealth, 3 S.W.2d 212, 223 
Ky. 178. 

16 C.J. p 478 note 24. 

10. Ill.—People v. Turner, 107 N.E. 
162, 265 Ill. 594, Ann.Cas.l9l6A 
1062. 

11. Ky.—Fugate v. Commonwealth, 
260 S.W. 338, 202 Ky. 509. 

In Texas 

(1) It has been held that an admis 
sion of the truth of expected testi¬ 
mony must be made at the time of 
overruling motion for the continu¬ 
ance so as to preclude the state from 
contradicting it. 

Tex.—Charles v. State, 222 S.W. 255, 
87 Tex.Cr. 233. 

(2) On the other hand, it has been 
held that the fact that the admission 
is not made at the time continuance 
is denied but at a later stage of the 
trial after attempt has been made 
by the state to produce the witness 
does not render it Insufficient to avoid 
the necessity of granting the con¬ 
tinuance. 

Tex.—Glascoe v. State, 210 S.W. 950, 
85 Tex.Cr. 234. 

11.5 Ala.—Powell v. State, 100 So.2d 
38, 39 Ala.App. 246, certiorari de¬ 
nied 100 So.2d 46, 267 Ala. 100. 
Photograph 

In prosecution for assault with in¬ 
tent to murder, denial of motion for 
continuance on grounds that absent 
photographer was material witness 
was not an abuse of discretion, in 
view of fact that solicitor agreed to 
admit that pictures taken by photog¬ 
rapher actually depicted scene as 
of the time they were taken. 



22A C. J. S. 


CRIMINAL LAW §§ 494(l)-494(2) 


showing may take the form of an affidavit, 11 - 10 or 
merely a statement. 11 - 16 

§ 494(2).-Constitutional Limita¬ 

tions 

The rule that a continuance sought because of the 
absence of a witness may be denied if there Is an ad¬ 
mission as to the testimony that would be adduced if 
such witness were present, may not be so applied as to 
deny constitutional rights, such as to confront witnesses 
and to have compulsory process to obtain witnesses. 

When a continuance of a criminal prosecution is 
sought because of the absence of a material wit¬ 
ness, the rule is generally recognized that the con¬ 
tinuance may be denied if the adverse party makes 
a sufficient admission as to the testimony that would 
be given by the witness if present; but in the ap¬ 
plication of this rule no convenience of the court 
or condition of the docket of the cases for trial or 
statutory enactment can authorize the denial of any 
of the rights guaranteed to a party by the constitu¬ 
tion of the state 12 or of the United States. 13 

Right to face witnesses . The provisions found in 
the various state constitutions providing that in 
all criminal prosecutions accused shall have the 
right to meet the witnesses face to face applies only 
to witnesses against him, and therefore are in no 
way infringed by an admission, 14 at least, where 
there is nothing shown making it peculiarly neces¬ 


sary that the witnesses should be present. 15 Like¬ 
wise, where accused, to avoid a continuance, admits 
that the absent witness for the state, if present, 
would testify as claimed, he thereby waives his con¬ 
stitutional right to face the witnesses against him. 1 ® 
Right to compulsory process . No rule of prac¬ 
tice or of statute authorizing the denial of a con¬ 
tinuance, where the state admits that the witness, 
if present, would testify as claimed, can be so ap¬ 
plied or interpreted as to contravene the constitu¬ 
tional guaranty of compulsory process to obtain 
witnesses, 17 or deny the right to such process and 
to a reasonable time for its service or execution. 18 
In as much, however, as the testimony of a witness 
delivered ore tenus could not possibly do more than 
establish the absolute truth of his statement, the 
courts, having in view the speedy, as well as the 
fair, administration of justice, hold that, if the 
adverse party will admit as absolutely true the facts 
to which it is alleged the absent party will swear, 
it cannot be held that one is thereby detrimentally 
deprived of his constitutional right. 19 Further, if 
reasonably administered, the practice of denying 
a continuance, on the adverse party admitting that 
the witness, if present, would testify as claimed, 
whether authorized by statute or by judicial prece¬ 
dent, does not amount to a denial of this constitu¬ 
tional right. 20 In other jurisdictions statutes, under 
the terms of which accused may be forced to trial, 


Ala.—Hallman v. State, 61 So.2d 857, 
36 Ala.App. 592, certiorari denied 
61 So.2d 861, 258 Ala. 278. 

11.10 Ala.—Powell v. State, 100 So. 
2d 38, 39 Ala.App. 246, certiorari 
denied 100 So.2d 46, 267 Ala. 100. 
11.15 Statement by counsel 
S.C.—State v. Lylchfield, 95 S.E.2d 
857, 230 S.C. 405, 66 A.L.R.2d 263. 
Admission of written statement as 
sworn testimony to true facts 
N.C.—State v. Creech, 51 S.E.2d 348, 
229 N.C. 662. 

Pallure to use written statement 

Where solicitor agreed that a writ¬ 
ten statement of what absent defense 
witness would testify to if present 
could be used as evidence and de¬ 
fense counsel failed to submit such 
a statement and record indicated that 
absent witness was present at first 
trial and was not called to testify, 
denial of accused's motion for a con¬ 
tinuance because of absence of such 
witness was not error. 

S.C.—State v. Horton, 39 S.E.2d 222, 
209 S.C. 137. 

12. Ala.—Walker v. State, 23 So. 
670, 117 Ala. 85. 

13. Mo.—State v. Berkley, 4 S.W. 24, 
92 Mo. 41, 52. 

14. Ill.—Keating v. State, 43 N.E. 
724, 160 Ill. 480. 

16 C.J. p 473 note 69. 


15. , Ky.—Mise v. Commonwealth, 80 
S.W. 457, 25 Ky.L. 2207. 

10. Ky.—Davis v. Commonwealth, 77 
S.W. 1101, 25 Ky.L. 1426. 

16 C.J. p 473 note 71. 

17. Ark.—Westbrooks v. State, 17 S. 

W.2d 868, 179 Ark. 714. 

La.—State v. Harrison, 88 So. 696, 
149 La. 83. 

16 C.J. p 473 note 74. 

“The courts have decided that 
statutes which authorize the court to 
compel the state or defendant to tri¬ 
al upon required admission made by 
the party to the suit opposed to the 
continuance are constitutional. None 
the less, a defendant is entitled to 
compulsory process. . . . There 

must an earnest effort be made to 
bring the witness into court. This 
is a prerequirement. The Constitu¬ 
tion guarantees to the accused the 
right to compulsory process." 

La.—State v. Richard, 53 So. 669, 
671, 127 La. 413. 

Right to compulsory process general¬ 
ly see Witnesses §§ 6-13, also 70 
C.J. p 35 note 28-p 39 note 6. 

Necessity of effort to secure attend¬ 
ance 

In view of the constitutional right 
of compulsory process, state’s ad¬ 
mission in accordance with statute 
that absent witness would testify 
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as alleged does not deprive accused 
of right to continuance where the 
sheriff has not made an earnest ef¬ 
fort to secure the attendance of the 
witness. 

La.—State v. Owens, 120 So. 631, 167 
La. 1016—State v. Anderson, 77 So. 
279, 142 La. 553. 

18. Ky.—Mitchell v. Commonwealth, 
7 S.W.2d 823, 225 Ky. 83. 

16 C.J. p 473 note 75. 

19. S.D.—State v. Wilcox, 114 NW. 
687, 21 S.D. 532. 

16 C.J. p 473 note 76. 

20. Ala.—Conn v. State, 96 So. 640, 
19 Ala.App. 209, certiorari denied 
Ex parte Conn, 96 So. 642, 209 
Ala. 453. 

16 C.J. p 474 note 77. 

“The Constitution does not guaran¬ 
tee that every witness upon whom 
compulsory process shall have been 
served shall be present at the trial. 
When due process of the court has 
been exercised and is unavailing, the 
statute, allowing the state to obviate 
a continuance or postponement of 
the trial, by admitting that the ab¬ 
sent witness would, if present, tes¬ 
tify to the facts alleged in the mo¬ 
tion for a continuance, gives a fair 
and reasonable substitute for the tes¬ 
timony of the absent witness." 
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no matter how diligent he may have been, if the 
prosecutor sees fit to permit accused to take the 
affidavit stating what he expected to prove as the 
evidence of the absent witness, have been held 
void as denying the constitutional right to compul¬ 
sory process. 21 

Where the state grants accused every compulsory 
process at its command, and it is unavailingly em¬ 
ployed, the refusal of a continuance, on the state ad¬ 
mitting that the absent witness would testify as set 
forth in accusers affidavit is not a denial of this 
constitutional right. 22 Thus, where the absent wit¬ 
ness is sick, 28 or is beyond the jurisdiction of the 
court, 24 so that his attendance could not be pro¬ 
cured within a reasonable time, accused is not de¬ 
nied his constitutional right to compulsory process 
by refusing to allow a continuance where the state 
admits that the witness, if present, would testify as 
claimed. 

§ 494(3).-Admission of Expected 

Testimony as Evidence or as 
True 

a. In general 


22A C.J.S. 

b. Insufficient showing for continuance; 
witness out of jurisdiction 

a. In General 

When a continuance of a criminal prosecution Is 
sought because of the absence of a material witness, It 
may be denied If the adverse party admits that the wit¬ 
ness If present would testify as claimed and also that 
such testimony is true; but It may be sufficient if the 
admission Is merely that the testimony would be as 
claimed, and It may not be necessary to admit the truth 
of the testimony. 

When a party to a prosecution for crime es¬ 
tablishes a right to a continuance because of the 
absence of a witness whose testimony would be ad¬ 
missible, material, and relevant, it is generally recog¬ 
nized that, subject to constitutional limitations, dis¬ 
cussed supra § 494(2), the court may properly deny 
the continuance if the adverse party admits that the 
witness will testify as is claimed, and also admits 
that such testimony is the truth. 26 Conversely, it is 
held in a few jurisdictions under statutes so pro¬ 
viding, 26 or under rules established by judicial prece- 


La.—State v. Harrison, 88 So. 696, 149 
La. 83. 

Gorpus Juris rule quoted and ap¬ 
proved with explanation that “in ju¬ 
risdictions where the practice is di¬ 
rected by statute, ‘reasonably admin¬ 
istered’ means so administered as not 
to deny the right to compulsory proc¬ 
ess.” 

N.M.—State V. Nieto, 280 P. 248, 250, 
34 N.M. 232. 

Where witnesses were secreting 
themselves, and to have issued proc¬ 
ess would have been unavailing, de¬ 
nial of continuance on admission by 
state as to what such witnesses 
would have testified is not a viola¬ 
tion of the constitutional right. 
Ala.—Kelly v. State, 49 So. 535, 160 
Ala. 48. 

21- Ark.—Graham v. State, 6 S.W. 

721, 50 Ark. 161. 

16 C.J. p 474 note 78. 

22. La.—State v. Harrison, 88 So. 
696, 149 La. 83. 

16 C.J. p 474 note 79. 

23. Iowa.—State v. Wiltsey, 72 N.W. 
415, 103 Iowa 54. 

Mo.—State v. Hatfield, 72 Mo. 518. 

24. N.M.—State v. Nieto, 280 P. 248, 
34 N.M. 232. 

16 C.J. p 474 note 81. 

25 . Ga.—Golden v. State, 47 S.E.2d 
613, 76 Ga.App. 851. 

HI.—People v. Trimble, 177 N.E. 696, 
345 Ill. 82. 

Mo.—State v. Mitchell, 204 S.W. 801. 
N.C.—State v. Creech, 61 S.E.2d 348, 
229 N.C. 662. 


i Tex.—McCann v. State, 83 S.W.2d 
967, 129 Tex.Cr. 105—Bratcher v. 
State, 69 S.W.2d 86, 125 Tex.Cr. 
498—Hays v. State, 49 S.W.2d 813, 
120 Tex.Cr. 171—Wiggins v. State, 
3 S.W.2d 811, 109 Tex.Cr. 195—Go¬ 
forth v. State, 273 S.W. 845, 100 
Tex.Cr. 442—Walker v. State, 232 
S.W. 509, 90 Tex.Cr. 56. 

16 C.J. p 474 note 83, p 475 note 86. 
Admission broader than required by 
law 

Where prosecuting attorney at 
time affidavit was presented went 
further than required by law and 
admitted that affidavit as to what 
absent witness would testify was 
true although all that was required 
was to admit that if witness was 
present he would testify to facts 
stated in affidavit, denial of motion 
for continuance was not abuse of 
discretion. 

Okl.—Brown v. State, Cr., 271 P.2d 
733. 

Statutory provisions 

(1) Under a statute requiring 
such an admission, a continuance is 
properly denied where the truth of 
the witness’ alleged statement is ad¬ 
mitted. 

Ga.—May v. State, 195 S.E. 196, 185 
Ga. 335. 

(2) There are similar decisions in 
jurisdictions in which statutes of 
this nature formerly prevailed. j 
Ind.—Burkus v. State, 184 N.E. 409, 

204 Ind. 467. 

16 C.J. p 476 note 97. 

(3) So, under an early statute re¬ 
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quiring the admission of the truth 
of the alleged statement where a 
continuance is sought at the indict¬ 
ment term, a continuance was held 
properly refused where such admis¬ 
sion was made. 

Ky.—Hogan v. Commonwealth, 215 
S.W. 183, 185 Ky. 424. 

16 C.J. p 476 note 3. 

26. Ga.—May v. State, 195 S.E. 196, 
185 Ga. 335. 

16 C.J. p 476 note 93. 

Statutes formerly prevailing 

(1) In some states early statutes 
existed similar to those mentioned 
in the text rule. 

Ind.—Burkus v. State, 184 N.E. 409, 
204 Ind. 467—Roberts v. State, 124 
N.E. 750, 188 Ind. 713—Torphy v. 
State, 121 N.E. 659, 188 Ind. 30. 
Ky.—Adkins v. Commonwealth, 33 S. 
W. 948, 98 Ky. 539, 17 Ky.L. 1091, 
32 L.R.A. 108. 

16 C.J. p 476 note 96. 

(2) It was held that the fact that, 
under such a rule, it was possible for 
an unscrupulous criminal, by the aid 
of ingenious counsel, to prolong or 
indefinitely to delay the trial of his 
case, or else to compel the state to 
admit facts for the purpose of a 
trial which in effect would be equiv¬ 
alent to his acquittal, led to the en¬ 
actment of statutes modifying such 
practice. 

Ky.—Adkins v. Commonwealth, su¬ 
pra. 

(3) Subsequently it was provided 
in some of these jurisdictions that 
an admission of the truth of the 
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dent, 27 that if a right to a continuance is established, of discretion to deny the motion merely on an 
the court may not deny it unless there is an ad- agreement by the prosecution to admit that the 
mission that the claimed testimony will be given, witness would testify to the facts stated in the 
and also an admission that such testimony is the motion but without agreeing that such facts are 
truth. Thus it is held that when a continuance is true. 27 * 10 

sought by. accused because of the absence of a j n most jurisdictions, however, an admission of 
material witness, and the state admits that the wit- the truth of the testimony of the absent witness 
ness would testify as accused claims,^ the state j s not essential in order to prevent a continuance, 28 
must also admit that such testimony is true, 27 * 5 although according to some decisions and statutes 
and where the court in the first instance finds that the court in its discretion may require such an 
accused is entitled to a continuance, it is an abuse admission if the ends of justice necessitate it; 29 


facts expected to be proved by the 
absent witness Is required only 
where the continuance is sought at 
the indictment term. 

Ky.—Pierce v. Commonwealth, 283 
S.W. 418, 214 Ky. 454—Hogan v. 
Commonwealth, 215 S.W. 183, 185 
Ky. 424. 

16 C.J. p 476 notes 99, 2. 

(4) It was held under such a stat¬ 
ute that a second trial on an amend¬ 
ed indictment is not within the re¬ 
quirement entitling accused to a con¬ 
tinuance at appearance term unless 
such an admission is made. 

Ky.—Hollin v. Commonwealth, 173 
S.W. 1106, 163 Ky. 392. 

(5) Rule under later statutes see 
infra this section. 

27. Ark.—Burt v. State, 256 S.W. 
361, 160 Ark. 201. 

Fla.—Williams v. State, 130 So. 456, 
100 Fla. 814. 

16 C.J. p 475 note 84. 

In Texas 

(1) Text rule is generally fol¬ 
lowed. 

Tex.—Wood v. State, 70 S.W.2d 436, 

126 Tex.Cr. 144—Brannan v. State, 
55 S.W.2d 102, 122 Tex.Cr. 318- 
Hays v. State, 49 S.W.2d 813, 120 
Tex.Cr. 171—Grundy v. State, 32 
S.W.2d 194, 116 Tex.Cr. 442—Stud- 
dard v. State, 27 S.W.2d 820, 115 
Tex.Cr. 402—Brawley v. State, 26 
S.W.2d 244, 114 Tex.Cr. 605—Med¬ 
ford v. State, 229 S.W. 504, 89 
Tex.Cr. 1—McDonald v. State, 216 
S.W. 166, 86 Tex.Cr. 304. 

(2) However, it has been held that 
where state, admitted that absent 
witness would testify as stated by 
accused and that testimony was true, 
but stated that witness’ testimony 
as given on previous day was re¬ 
duced to writing and could be read 
to jury, which was done, overruling 
of application for continuance was 
not error. 

Tex.—Carey v. State, 74 S.W.2d 979, 

127 Tex.Cr. 106. 

(3) Also, where by agreement of 
the parties, the testimony of an ab¬ 
sent witness given on a former trial 
was admitted into evidence, the de¬ 
nial of a continuance was held prop¬ 
er 


Tex.—Johnson v. State, 35 S.W.2d 
162, 117 Tex.Cr. 224. 

27.5 Ark.—Copeland v. State, 289 S. 

W.2d 524, 226 Ark. 198. 

Reading of statement 

Only time accused in criminal 
case has right to have a statement 
of an absent witness read to jury 
is when a motion for continuance is 
defeated solely by state admitting 
the truth of the testimony which the 
witness would give if present. 

Ark.—Lewis v. State, 251 S.W.2d 490, 
220 Ark. 914. 

27.10 Ark.—Lewis v. State, supra. 

28. Idaho.—State v. Keyser, 219 P. 
775, 38 Idaho 57. 

Iowa.—State v. Kennedy, 191 N.W. 

877, 195 Iowa 1059. 

La.—State v. Cooley, 171 So. 435, 185 
La. 1032—State v. Vial, 96 So. 796, 
153 La. 883—State v. Harrison, 88 
So. 696, 149 La. 83—State v. 

O'Neal, 67 So. 365, 136 La. 558. 
N.M.—State v. Riddel, 19 P.2d 751, 
37 N.M. 148—State v. Nieto, 280 P. 
248, 34 N.M. 232. 

Wash.—State v. Thornburg, 296 P. 

824, 161 Wash. 288. 

16 C.J. p 475 note 87, p 476 note 92. 

Statement of counsel for prosecu¬ 
tion that he did not admit truth of 
matter in affidavit of absent witness 
was not error. 

Kan.—State v. Turner, 272 P. 186, 
127 Kan. 107. 

Continuance asked at indictment 
term 

Text rule applies even where the 
continuance is requested at the same 
term of court as that at which the 
indictment was obtained, since the 
provision of Code Cr.Pract. § 189, re¬ 
quiring In such case an admission of 
the truth of the expected testimony, 
was eliminated by Amendment 1920 
c 57 P 244. 

Ky.—Gilbert v. Commonwealth, 14 S. 
W.2d 194, 228 Ky. 19—Stidham v. 
Commonwealth, 297 S.W. 929, 221 
Ky. 49—Pierce v. Commonwealth, 
283 S.W. 418, 214 Ky. 454—Roop 
v. Commonwealth, 258 S.W. 667, 
201 Ky. 828. 

Agreement by prosecution 

Where prosecuting attorney 
agreed that absent defense witness 
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would, if present, testify as defense 
contended, fact that prosecution did 
not agree that such testimony was 
truth would not require denial of mo¬ 
tion for continuance. 

U.S.—Chastian v. U. S., C.C.A.G&., 
138 F.2d 413. 

In Oklahoma 

(1) Text rule is held to apply. 
Okl.—Andrews v. State, 179 P.2d 

491, 84 Okl.Cr. 104—Abby v. State, 
114 P.2d 499, 72 Okl.Cr. 208, re¬ 
hearing denied 115 P.2d 266, 72 
Okl.Cr. 208—Howard v. State, 94 
P.2d 947, 67 Okl.Cr. 445. 

(2) In an earlier decision it was 
indicated that an admission that the 
absent witness would testify as is 
claimed must also Include an admis¬ 
sion that such testimony is true. 

Okl.—Madison v. State, 118 P. 617, 6 

Okl.Cr. 356, Ann.Cas.l913C 484. 

(3) Rule announced in that deci¬ 
sion has, however, been overruled. 
Okl.—Andrews v. State, 179 P.2d 491, 

84 Okl.Cr. 104—Abby v. State, 114 
P.2d 499, 72 Okl.Cr. 208, rehearing 
denied 115 P.2d 266, 72 Okl.Cr. 208 
—Hargis v. State, 243 P. 986, 33 
Okl.Cr. 283. 

(4) Other decisions see 16 C.J. p 
475 note 85. 

29. Ill.—People v. Ryberg, 122 N.E. 

545, 287 Ill. 195. 

16 C.J. p 475 note 88. 

Statutory provisions 

(1) Under statute, while a contin¬ 
uance may ordinarily be avoided by 
an admission that the witness would 
testify as claimed, the court has dis¬ 
cretion to act In the interests of jus¬ 
tice to require the state to admit 
the truth of the matter alleged in 
order to avoid a continuance. 

Ky.—McCloud v. Commonwealth, 333 
S.W.2d 264—Sanders v. Common¬ 
wealth, 269 S.W.2d 208—Day v. 
Commonwealth, 177 S.W.2d 391, 
296 Ky. 483—Vick v. Common¬ 
wealth, 261 S.W. 616, 202 Ky. 845. 

(2) Accordingly, where the circum¬ 
stances so require, the court must 
permit a continuance or require the 
truth of the absent testimony to be 
admitted, and it is insufficient mere¬ 
ly to permit the reading of an affi- 
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but generally it is only in an unusual situation, or 
where the testimony that would be given by the wit¬ 
ness would be relatively unimportant, that the party 
objecting to the continuance will be required to 
admit the truth of the testimony. 29 - 5 Ordinarily 
the court will not, in the exercise of its discretion, 
as a condition to the denial of a motion by the 
defense for a continuance because of the absence 
-of a witness, require the prosecution to admit as 
true the defense’s statement of what the witness 
would testify to, where such an admission would, 
in effect, destroy the prosecution’s case. 29 * 10 


Under the rule that an admission of the truth of 
the testimony of the absent witness is not essential 
to prevent a continuance, whether a continuance 
should be granted or whether an admission that 
the absent witness would testify as alleged should be 
accepted is within the proper discretion of the 
court; 30 and unless it is shown that a continuance 
should be granted because the personal attendance 
of the witness is necessary to the due trial of ac¬ 
cused, 31 or because otherwise there would be a 
denial of the right of compulsory process, 32 it is 
generally held, in accordance with statutes expressly 


davit as to the testimony of the ab¬ 
sent witness. 

Ky.—Mitchell v. Commonwealth, 7 
S.W.2d 828, 225 Ky. 83. 

(3) Thus, court may grant a con¬ 
tinuance if truth of matter set forth 
in affidavits is not admitted, but if 
it fails to do so, such failure must 
be affirmatively shown to be an 
abuse of discretion. 

Ky.—McCloud v. Commonwealth, su¬ 
pra. 

(4) In numerous cases the cir¬ 
cumstances have been held insuffi¬ 
cient to warrant holding that the 
court abused its discretion in failing 
to require the state to admit the 
truth of the absent evidence in order 
to avoid a continuance. 

Ky.—McCloud v. Commonwealth, su¬ 
pra—Fannin v. Commonwealth, 
831 S.W.2d 726—Sanders v. Com¬ 
monwealth, 269 S.W.2d 208— 
Knuckles v. Commonwealth, 261 
S.W.2d 667—Day v. Common¬ 
wealth, 177 S.W.2d 391, 296 Ky. 
483—Williams v. Commonwealth, 
29 S.W.2d 11, 234 Ky. 729—Brock 
v. Commonwealth, 298 S.W. 1087, 
221 Ky. 424—Ragland v. Common¬ 
wealth, 265 S.W. 15, 204 Ky. 598— 
Hoop v. Commonwealth, 258 S.W. 
667, 201 Ky. 828. 

(5) Where no circumstantial evi¬ 
dence is involved in a case, and a 
large number of eyewitnesses testi¬ 
fy, and facts are fully presented to 
jury, refusal of court to require 
prosecution to admit truth of mat¬ 
ters set out in affidavit filed by de¬ 
fense in support of motion for con¬ 
tinuance is not error. 

Ky.—Sherill v. Commonwealth, 161 
S.W.2d 615, 290 Ky. 886. 

(6) In some jurisdictions, under 
statutes which formerly were in 
force, the court had similar discre¬ 
tion with respect to the nature of 
the admission required, in a case 
where continuance was requested at 
a term subsequent to the one at 
which the indictment was found. 
Ill.—Hoyt v. People, 30 N.E. 315, 140 

Ill. 588, 16 L.R.A. 239. 

IS C.J. p 476 note 1. 

29.5 Ky.—Toler v. Commonwealth, 
173 S.W.2d 822, 295 Ky. 105. 


29.10 Excuse for homioide 

In prosecution for homicide by 
shooting during mutual affray, rul¬ 
ing denying accused’s motion to re¬ 
quire commonwealth to admit testi¬ 
mony of absent eyewitnesses to be 
the truth as condition to denying 
continuance was not abuse of discre¬ 
tion, where such admission would 
practically have amounted to con¬ 
cession by commonwealth that homi¬ 
cide was excusable. 

Ky.—Toler v. Commonwealth, supra. 

30. Ala.—Cagle v. State, 100 So. 
318, 211 Ala. 346. 

Lumpkin v. State, 97 So. 171, 19 
Ala.App. 272. 

Ga.—Tyree v. State, 39 S.E.2d 441, 
74 Ga.App. 229. 

Ky.—Phelps v. Commonwealth, 272 
S.W. 743, 209 Ky. 318. 

La.—State v. O’Neal, 67 So. 365, 136 
La. 558. 

16 C.J. p 475 note 88. 

Discretion with respect to granting 
of continuances generally see su¬ 
pra § 486. 

Weak showing for continuance 

According to some authorities 
where the showing for a continuance 
is so weak that the court may decide 
either way, then, in its discretion, 
it may grant or deny the application, 
according to whether the adverse 
party will make such an admission. 
Wis.—Miller v. State, 119 N.W. 850, 
139 Wis. 57. 

When discretion considered abused 

“It is true that the Code provi¬ 
sions vest a discretion in the court 
upon the question of continuing the 
case, or forcing a trial on condition 
that the testimony of the absent wit¬ 
ness, as set out in the affidavit, may 
be read as such witness’ testimony, 
and there have been cases before 
this court where the circumstances 
were such as to force the conclusion 
that the trial court abused a sound 
discretion in not continuing the case. 
Instances of such cases are, where 
the testimony of the absent witness 
was upon a vitally material issue 
concerning which no other witness 
testified in the case; or instances 
where the defendant had recently 
been indicted and had not been af- 
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forded an opportunity to prepare his 
case or otherwise procure the testi¬ 
mony of the absent witness.” 

Ky.—Turner v. Commonwealth, 42 S. 
W.2d 716, 717, 240 Ky. 536. 

31. Ky*—Bates v. Commonwealth, 
276 S.W. 119, 210 Ky. 421—Miller 
v. Commonwealth, 247 S.W. 956, 
197 Ky. 703. 

Miss.—Childs v. State, 112 So. 23, 
146 Miss. 794. 

S.D.—State v. Wilson, 207 N.W. 656, 
50 S.D. 3, reheard 221 N.W. 44, 53 
S.D. 450. 

Right to personal attendance of wit¬ 
nesses generally see supra § 487. 

32. La.—State v. Ussery, 152 So. 
302, 178 La. 593. 

Effect of constitutional right of com¬ 
pulsory process generally see su¬ 
pra subdivision b of this section. 
Absence of request for process 
There is no abuse of discretion in 
refusing a continuance where there 
is no motion or request for compul¬ 
sory process to require the witness’ 
attendance, and the state admits the 
prepared statement of accused as to 
what the witness would testify if 
present. 

Ala.—Childress v. State, 5 So. 775, 86 
Ala. 77. 

Watts v. State, 63 So. 18, 8 Ala. 
App. 264. 

Ky.—Shepherd v. Commonwealth, 82 
S.W. 378, 26 Ky.L. 698—Howard v. 
Commonwealth, 80 S.W. 817, 81 S. 
W. 689, 26 Ky.L. 148, 465. 

Denial of compulsory process war¬ 
ranting continuance not shown 
La.—State v. Anderson, 69 So. 167, 
137 La. 765. 

In Mississippi 

(1) Under a statute which not on¬ 
ly permits an admission made to 
avoid a continuance to be used as 
testimony, but also provides that, if 
compulsory process will probably 
obtain the attendance of the absent 
witness and accused has had no op¬ 
portunity of obtaining such process, 
the cause shall be continued unless 
he desires a trial, it was held that 
accused at the first term was enti¬ 
tled to a continuance to obtain the 
testimony of an absent witness 
whose attendance could probably be 
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providing for such an admission, 33 or apart from testify to the facts claimed, or where the court per- 
such statutes or without reference thereto, 34 that mits the reading of the claimed testimony to the 
where it is admitted that the absent witness would jury as the deposition of the absent witness, the 


had at the next term, and who ex¬ 
pected to testify to material evi¬ 
dence, even though the state admit¬ 
ted that the witness, if present, 
would testify to the facts stated. 
Miss.—Dobbs v. State, 61 So. 916, 96 
Miss. 786. 

16 C.J. p 477 note 13. 

(2) This was held to be the rule 
especially where accused had not 
been able to procure compulsory 
process. 

Miss.—Montgomery v. State, 37 So. 
836, 85 Miss. 330. 

(3) So, it has been held without 
reference to the statute, that a con¬ 
tinuance could not be avoided by a 
mere admission that the absent wit¬ 
ness would testify as claimed, where 
such witness was within the juris¬ 
diction but unable to appear because 
of illness. 

Miss.—Walker v. State, 92 So. 680, 
129 Miss. 449. 

(4) It has been said, however, that 
after one continuance the case would 
be altered. 

Miss.—Scott v. State, 31 So. 710, 80 
Miss. 197. 

33. Idaho.—State v. Keyser, 219 P. 
775, 38 Idaho 57. 

Ill.—People v. Ensaw, 173 N.E. 467, 
341 Ill. 455—People v. McElvain, 
172 N.E. 131, 341 Ill. 224. 

Iowa.—State v. Kennedy, 191 N.W. 

877, 195 Iowa 1059. 

Kan.—State v. Herschberger, 163 
P.2d 407, 160 Kan. 514—State v. 
Giles, 239 P. 756, 119 Kan. 417. 
Ky.—Cravens v. Commonwealth, 262 
S.W.2d 466—Powell v. Common¬ 
wealth, 233 S.W.2d 113, 313 Ky. 
532—Biggs v. Commonwealth, 229 
S.W.2d 956, 313 Ky. 44—Dial v. 
Commonwealth, 109 S.W.2d 41, 270 
Ky. 78—Belcher v. Commonwealth, 
67 S.W.2d 988, 247 Ky. 831—Bishop 
v. Commonwealth, 42 S.W.2d 742, 
240 Ky. 494—Turner v. Common¬ 
wealth, 42 S.W.2d 716, 240 Ky. 536 
—Harris v. Commonwealth, 33 S. 
W.2d 666, 236 Ky. 666—Patton v. 
Commonwealth, 32 S.W.2d 405, 236 
Ky. 845—Thomas v. Common¬ 
wealth, 245 S.W. 164, 196 Ky. 539. 
La.—State v. Flores, 124 So. 132, 169 
La. 22—State v. Newton, 117 So. 
231, 166 La. 297—State v. Murry, 
115 So. 813, 166 La. 653—State v. 
Penton, 102 So. 14, 157 La. 68— 
State v. Vial, 96 So. 796, 153 La. 
883—State v. Harrison, 88 So. 696, 
149 La. 83. 

Okl.—Peerce v. Territory, 68 P. 504, 
11 Okl. 438. 

Owen v. State, 163 P. 548, 13 
Okl.Cr. 195. 

Or.—State v. Russell, 34 P.2d 941, 
148 Or. 256. 


Wash.—State v. Thornburg, 296 P. 
824, 161 Wash. 288—State v. Con¬ 
ner, 182 P. 602, 107 Wash. 571. 

16 C.J. p 476 note 92, p 477 note 10, 
p 839 note 71. 

Sole unrelated witness 

Text rule applies notwithstanding 
absent witness was only witness to 
homicide not related to either ac¬ 
cused or deceased. 

La.—State v. Ussery, 152 So. 302, 178 
La. 593. 

Continuance sought at subsequent 
term 

(1) Under formerly prevailing stat¬ 
utes in some jurisdictions, permit¬ 
ting the court to require only an ad¬ 
mission that the absent witness 
would testify as claimed, in the case 
that the continuance is requested at 
a term of court subsequent to the re¬ 
turn of the Indictment, it was gen¬ 
erally held a proper exercise of dis¬ 
cretion to refuse a continuance on 
requiring such an admission. 

Ky.—Lyons v. Commonwealth, 197 S. 
W. 387, 176 Ky. 657—Miller v. Com¬ 
monwealth, 194 S.W. 320, 175 Ky. 
241. 

16 C.J. p 476 note 4. 

(2) Especially was this held to be 
the case where nothing was shown 
making it peculiarly necessary that 
the witness should be present. 

Ky.—Miller v. Commonwealth, 255 S. 

W. 96, 200 Ky. 435. 

16 C.J. p 476 note 5. 

34. Ala.—Jarvis v. State, 126 So. 
127, 220 Ala. 501—Cagle v. State, 
100 So. 318, 211 Ala. 346—Nolen v. 
State, 97 So. 77, 210 Ala. 38. 

Cox v. State, 147 So. 648, 25 Ala. 
App. 407—Gaines v. State, 122 So. 
699, 23 Ala.App. 166, certiorari de¬ 
nied 122 So. 700, 219 Ala. 422—Mc¬ 
Clendon v. State, 121 So. 2, 23 Ala. 
App. 83—Hancock v. State, 119 So. 
598, 22 Ala.App. 651—Diamond v. 
State, 116 So. 312, 22 Ala.App. 410 
—Conn v. State, 96 So. 640, 19 Ala. 
App. 209, certiorari denied Ex parte 
Conn, 96 So. 642, 209 Ala. 453. 
Ky.—Bowling v. Commonwealth, 279 
S.W.2d 238—Lawson v. Common¬ 
wealth, 127 S.W.2d 876, 278 Ky. 1— 
Frost v. Commonwealth, 81 S.W.2d 
583, 258 Ky. 709—Woods v. Com¬ 
monwealth, 64 S.W.2d 155, 250 Ky. 
822—Reynolds v. Commonwealth, 
38 S.W.2d 221, 238 Ky. 485—Phil- 
pot v. Commonwealth, 34 S.W.2d 
718, 236 Ky. 831—Browder v. Com¬ 
monwealth, 22 S.W.2d 615, 232 Ky. 
206 —Neace v. Commonwealth, 21 
S.W.2d 120, 231 Ky. 1—Milburn v. 
Commonwealth, 3 S.W.2d 204, 223 
Ky. 188—Haywood v. Common¬ 
wealth, 298 S.W. 985, 221 Ky. 378— 
Fleming v. Commonwealth, 294 S. 
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W. 153, 219 Ky. 697—Castle v. 
Commonwealth, 286 S.W. 1063, 215 
Ky. 752—Yates v. Commonwealth, 
286 S.W. 1046, 215 Ky. 725—Mann 
v. Commonwealth, 286 S.W. 1044, 
216 Ky. 731—Bailey v. Common¬ 
wealth, 283 S.W. 1041, 214 Ky. 703 
—Mannin v. Commonwealth, 279 
S.W. 945, 212 Ky. 529—Bates v. 
Commonwealth, 276 S.W. 119, 210 
Ky. 421—Phelps v. Commonwealth, 
272 S.W. 743, 209 Ky. 318—Tipton 
v. Commonwealth, 269 S.W. 1007, 
207 Ky. 685—Fannin v. Common¬ 
wealth, 255 S.W. 514, 200 Ky. 635— 
Begley v. Commonwealth, 255 S.W. 
147, 200 Ky. 563—Snyder v. Com¬ 
monwealth, 251 S.W. 855, 199 Ky. 
652—Howard v. Commonwealth, 234 
SW. 299, 192 Ky. 687—Wallace 
v. Commonwealth, 220 S.W. 1051, 
187 Ky. 775—Lay v. Common¬ 
wealth, 216 S.W. 123, 186 Ky. 163 
—McGehee v. Commonwealth, 205 
SW. 577, 181 Ky. 422—Blair v. 
Commonwealth, 204 S.W. 67, 181 
Ky. 218—Davis v. Commonwealth, 
202 SW. 633, 180 Ky. 212. 

La.—State v. Cooley, 171 So. 435, 185 
La. 1032—State v. Thomason, 119 
So. 407, 167 La. 404. 

Mo.—State v. Sherlock, App,, 273 S. 
W. 141. 

Mont.—State v. Showen, 199 P. 917, 
60 Mont. 474. 

N.C.—State v. Sentelle, 193 S.E. 405, 
212 N.C. 386. 

Okl.—Hulsey v. State, Cr., 307 P.2d 
553. 

S.C—State v. Rasor, 167 S.E. 396, 168 
S.C. 221, 86 A.L.R. 1237. 

Wyo.—State v. Aragon, 285 P. 80S, 
41 Wyo. 308. 

16 C.J. p 475 notes 87, 89. 

Admission of testimony as to char¬ 
acter and reputation of aocused 

Del.—State v. Henry, 105 A. 849, 7 
Boyce 323. 

Where documentary evidence Intro¬ 
duced 

Where the state was required to 
admit that the absent witness, if 
present, would testify as claimed, 
and the facts were provable by doc¬ 
umentary evidence which was acces¬ 
sible, much of which was introduced, 
it was not error for the court to re¬ 
fuse the application. 

Miss.—Richburger v. State, 44 So. 
772, 90 Miss. 806. 

Judicial admission by prosecution 
that witness, for taking of whose 
testimony continuance is sought, 
would, if present, testify exactly as 
accused claims will defeat motion 
for continuance by accused. 

U.S.—Heflin v. U. S., C.A.Ala., 223 P* 
2d 371. 
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denial of a continuance is not an abuse of discre¬ 
tion. Especially is this the rule where it further 
appears that no evidence to contradict the admitted 
statement was introduced by the party making the 
admission. 35 

Similarly, it has been held that a continuance is 
properly denied where consent is given to the read¬ 
ing of the absent witness’ testimony given at a 
former trial, 36 or before a grand jury, 37 and it 
does not appear that the witness would testify to a 
different state of facts or to additional facts ma¬ 
terial to the case, 38 although if it does so appear 
such an admission is insufficient. 39 

It follows from the foregoing rules that a con¬ 
tinuance is properly denied where it does not ap¬ 
pear that accused accepted an offer to permit him 
to read his affidavit as the deposition of the absent 
witness, 40 or that such admission was excluded as 
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evidence at the trial; 41 and the same is generally 
true where accused failed to offer to read his affida¬ 
vit as the testimony of the absent witness, 42 except 
where such an offer would be futile, in view of an 
erroneous ruling of the court sustaining a demurrer 
to the affidavit. 43 

b. Insufficient Showing for Continuance; Wit¬ 
ness Out of Jurisdiction 

It is generally held that, where there Is a defective 
showing for a continuance, or where the witness can¬ 
not be reached by compulsory process, an admission that 
the absent witness would testify as alleged is all that 
is required to avoid a continuance. 

If the denial of a motion or application for a 
continuance because of the absence of a witness 
would not constitute an abuse of discretion, as 
where the applicant has not been diligent, 44 or has 
otherwise failed to make a sufficient showing, 45 it 


35. U.S.—Applebaum v. U. S., C.C. 
A.III., 274 F. 43, certiorari denied 
41 S.Ct. 625, 256 U.S. 704, 65 L. 
Ed. 1180. 

38. Cal.—People v. Young-, 30 P.2d 
557, 137 C.A. 404—People v. Gar¬ 
cia, 211 P. 58, 59 C.A. 457. 

Iowa.—State v. Barlow, 46 N.W.2d 
725, 242 Iowa 714. 

Ky. —Taylor v. Commonwealth, 89 S. 

W.2d 630, 262 Ky. 126. 

Okl.—Jarrard v. State, 194 P.2d 227, 
87 Okl.Cr. 89—Dutton v. State, 131 
P.2d 777, 75 Okl.Cr. 375—Peyton v. 
March, 195 P. 151, 18 Okl.Cr. 373. 
S.C.—State v. Hewitt, 34 S.E.2d 764, 
206 S.C. 409. 

Tex.—Prince v. State, 254 S.W.2d 
1006, 158 Tex.Cr. 320. 

Testimony given at examining trial 
Ky.—Boreing v. Commonwealth, 277 
S.W. 813, 211 Ky. 474. 

Testimony given, at extradition pro- 
ceedlng 

Where accused was arrested in 
District of Columbia for crime com¬ 
mitted in North Carolina, motion for 
continuance because witness was ab¬ 
sent was properly denied since wit¬ 
ness had testified fully in District of 
Columbia extradition proceedings, and 
North Carolina prosecutor agreed 
that testimony given in extradition 
proceeding could be used at trial in 
North Carolina. 

N.C.—State v. Wellmon, 22 S.E.2d 
437, 222 N.C. 215. 

37. Iowa.—State v. Twine, 233 N.W. 
476, 211 Iowa 450. 

38. Ariz.—Hadley v. State, 212 P. 
458, 25 Ariz. 23. 

$lo.—State v. Taylor, 8 S.W.2d 29, 
320 Mo. 417. 

Wash.—State v. Conner, 182 P. 602, 
107 Wash. 571. 

39- Ky.—Mount v. Commonwealth, 


86 S.W. 707, 120 Ky. 398, 27 Ky.L. 
788. 

Refusal to admit affidavit 

Refusal of a continuance on a sec¬ 
ond trial is not justified even though 
the state consents that the testimony 
on the former trial be admitted where 
the afildavit states that the witness 
will testify to facts not testified to 
by him before and the state refuses 
to admit such affidavit as the wit¬ 
ness' deposition. 

Ky.—Mount v. Commonwealth, 86 S. 
W. 707, 27 Ky.L. 788. 

40. Ky.—Page v. Commonwealth, 73 
SW.2d 23, 255 Ky. 282. 

N.C.—State v. Sentelle, 193 S.E. 405, 
212 N.C. 386. 

Election to stand trial without ad¬ 
mission 

Where the state offers to admit 
that the absent witness, if present, 
will testify as accused expects, and 
accused, without having alleged what 
he expects to prove, announces that 
he will stand trial without such ad¬ 
mission, the refusal of the continu¬ 
ance in such case is not error. 

La.—State v. Steuer, 70 So. 233, 138 
La. 303. 

Waiver of objection 
Where the court denies a continu¬ 
ance but permits accused to read 
his statement as to what the wit¬ 
nesses would testify, accused waives 
the right to complain of the failure 
to admit the truth of the stated facts, 
as to such testimony as he fails to 
read. 

Ky.—Gilbert v. Commonwealth, 14 S. 
W.2d 194, 228 Ky. 19. 

41 . N.C.—State v. Sentelle, 193 S.E. 
405, 212 N.C. 386. 

42 . Ky.—Cole v. Commonwealth, 47 
S.W.2d 1065, 243 Ky. 265—Eagle 
v. Commonwealth, 3 S.W.2d 212, 
223 Ky. 178—Walker v. Common¬ 
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wealth, 287 S.W. 20, 216 Ky. 26^ 
Lee v. Commonwealth, 261 S.W. 
842, 203 Ky. 63. 

Waiver of privilege 
Accused waives the privilege of 
reading his affidavit as the deposi¬ 
tion of the absent witness by failing 
to offer to introduce it. 

Ky.—Chaffins v. Commonwealth, 275 
S.W.2d 52—McKinzie v. Common¬ 
wealth, 237 S.W. 386, 193 Ky. 781. 
Loss of affidavit 

Court may properly order trial to 
proceed notwithstanding loss of affi¬ 
davit which it was agreed might be 
read as testimony of absent witness, 
where it did not appear that accused 
asked for time to prepare a substi¬ 
tute affidavit or made other efforts to 
get the benefit of the evidence in the 
affidavit. 

Ky.—Whitson v. Commonwealth, 247 
S.W. 979, 197 Ky. 745. 

43. Ky.—Brock v. Commonwealth, 
8 S.W.2d 390, 225 Ky. 264. 

44. Ky.—McCloud v. Commonwealth, 
333 S.W.2d 264—Davidson v. Com¬ 
monwealth, 15 S.W.2d 431, 228 Ky. 
565—Brown v. Commonwealth, 241 
S.W. 846, 195 Ky. 166—Davis v. 
Commonwealth, 202 S.W.2d 633, 180 
Ky. 212. 

La.—State v. Murry, 115 So. 813, 165 
La. 653. 

16 C.J. p 477 note 21. 

Okl.—Dutton v. State, 131 P.2d 777, 
75 Okl.Cr. 375. 

Necessity for admission in such cir¬ 
cumstances see surpa § 494(1). 

45 . Ga.—Tyree v. State, 39 S.E.2d 
441, 74 Ga.App. 229. 

Ky.—Hall v. Commonwealth, 244 S. 

W. 425, 196 Ky. 167. 

16 C.J. p 477 note 22. 

Impeaching evidence 
Trial court has discretion to allow 
continuance because of absence of 
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is not error to deny the application if the adverse 
party voluntarily, or as a condition imposed, admits 
that the absent witness, if present, would testify as 
claimed, for, in such case, he would be aided rather 
than injured by such an admission . 46 

Where witness is outside jurisdiction of court . 
Whatever may be the holding of a court as to the 
nature of the admission required where the witness 
can perhaps be produced, it is agreed that, where 
the witness is not subject to compulsory process 
a party who is permitted to have the benefit of his 
testimony in language suggested or employed by 
himself without subjection to the test of a cross- 
examination is in no way prejudiced ; 47 and, in 
such case, an admission of the same as testimony 
only is all that is or should be required . 48 

§ 494(4).-Sufficiency of Admis¬ 

sion 

To be effective to avoid a continuance, an admission 
as to the testimony of an absent witness must be co¬ 
extensive with the material and competent portion of 
the alleged absent testimony, and it must conform to 
such statutory requirements as may exist. 

When a continuance is sought because of the 
absence of a material witness, and the adverse party 
seeks to avoid the continuance by an admission as 
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to the testimony the witness would give, to be 
effective the admission generally must be coextensive 
with the material and competent portion of the 
absent testimony . 49 However, a party cannot, by 
embodying improper or irrelevant matter in his af¬ 
fidavit showing what he expects to prove by the 
absent witness, require his adversary, in order to 
avoid a continuance, to admit the same . 50 Also, 
the fact that the state fails to admit a fact not con¬ 
troverted and amply proved by other evidence is not 
ground for reversal ; 51 and there need not be an 
admission of the testimony of alleged absent wit¬ 
nesses other than those whose absence could be 
made a legal basis for the continuance . 52 Accused’s 
statement of the expected evidence, to be read to 
the jury, may be confined to such additional matters 
as are not covered by sworn testimony before a 
committing magistrate, which the state agrees to 
admit . 53 Where the state is required to admit the 
truth of the expected testimony of the absent wit¬ 
ness, it may nevertheless refuse to admit the truth 
of the conclusions deduced from the admitted 
facts . 54 

Under statutory provisions. While an admission 
to avoid a continuance on account of the absence 
of a material witness must conform in effect to the 
statutory requirements , 55 it is not necessary that it 


witness, or to allow the reading of 
affidavit of absent witness, where 
evidence of absent witness is merely 
impeaching. 

Ky.—Martin v. Commonwealth, 108 S. 
W.2d 665, 269 Ky. 688. 

Admission of unimportant matter 
without objection 

Denial of continuance was held 
proper where ruling which admitted 
all that witness had testified to, but 
refused to delay closing of trial, was 
not objected to by accused at time, 
and testimony of witness would not 
have changed result. 

Ill.—People v. Racine, 1 N.E.2d 63, 
362 Ill. 602. 

Cumulative testimony 
Ky.—Knuckles v. Commonwealth, 261 
S.W.2d 667—Powell v. Common¬ 
wealth, 233 S.W.2d 113, 312 Ky. 
532. 

Failure to show that attendance of 
witness oan be obtained. 

Okl.—Dutton v. State, 131 P.2d 777, 
75 Okl.Cr. 375. 

46 . Ark.—Tiner v. State, 161 S.W. 
195, 110 Ark. 251. 

Witnesses not present at difficulty 

Refusal of continuance was not 
abuse of discretion, where accused’s 
affidavit did not state that witnesses 
were present at difficulty, and evi¬ 
dence showed them not to have been 
present, so that accused obtained , 


greater advantage by being permitted 
to read their testimony than by hav¬ 
ing them present. 

Ky.—Rivers v. Commonwealth, 279 
S.W. 328, 212 Ky. 329. 

47. Mich.—People v. Savant, 70 NW. 
576, 112 Mich. 297. 

16 C.J. p 477 note 17. 

48. Ill.—People v. Ryberg, 122 N.E. 
545, 287 Ill. 195. 

Ky.—Jeter v. Commonwealth, 3 04 S. 
W.2d 979, 268 Ky. 285—Stidham v. 
Commonwealth, 297 S.W. 929, 221 
Ky. 49. 

16 C.J. p 477 note 18. 

Where witness’ testimony on pre¬ 
liminary hearing was introduced by 
state after showing that witness was 
not in state, denial of continuance 
was proper. 

Okl.—Eden v. State, 21 P.2d 775, 54 
Okl.Cr. 265. 

Continuance to take deposition 

It has been intimated that a con¬ 
tinuance to take the deposition of a 
nonresident witness may be obviated 
by an offer to admit that the witness 
would testify as stated. 

Okl.—Sullivan v. State, 273 P. 372, 
41 Okl.Cr. 371. 

Discretion in court 
Where the witness is a nonresi¬ 
dent of the state, the court may, in 
the exercise of a sound discretion, 
continue the trial or it may permit 
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the state to avoid the continuance by 
admitting that the witness, if pres¬ 
ent, would testify as stated in the ap¬ 
plication for continuance, although 
such an admission would be insuffi¬ 
cient if the witness were subject to 
compulsory process. 

S.D.—State v. Wilcox, 114 3ST.W. 687, 
21 S.D. 532. 

49. Ind.—Torphy v. State, 121 N.E. 
659, 188 Ind. 30. 

Tex.—Brannan v. State, 55 S.W.2d 
102, 122 Tex.Cr. 318. 

16 C.J. p 478 note 26. 

All facts proposed to be proved 
by the absent witness must be in¬ 
cluded in admission. 

Tex.—Brannan v. State, 55 SW.2d 
102, 122 Tex.Cr. 318. 

50. Iowa.—State v. Sater, 8 Iowa 
420. 

Tex.—Grundy v. State, 32 S.W.2d 
194, 116 Tex.Cr. 442. 

51. Tex.—Phipps v. State, 36 S.W. 
753, 36 Tex.Cr. 216. 

52. La.—State v. Daniel, 22 So. 415, 
49 La.Ann. 954. 

16 C.J. p 478 note 29. 

53. Ala.—Davis v. State, 9 So. 616, 
92 Ala. 20. 

54. Tex.—Hays v. State, 49 SW.2d 
813, 120 Tex.Cr. 171. 

55. Ind.—Torphy v. State, 121 N.E. 
659, 188 Ind. 30. 



22A C.J.S. 


§§ 494(4)-494(5) CRIMINAL LAW 

be in the language of the statute ; 56 and, while an 
admission may not be sufficient in itself to avoid a 
continuance, where it develops on the trial that the 
evidence of the absent witness would have been ei¬ 
ther incompetent or irrelevant, the error of the 
court in refusing the continuance is not preju¬ 
dicial . 57 

Waiver of statute . While, under a statute re¬ 
quiring the adverse party to admit the truth of the 
facts expected to be proved, it is error to force a 
party to trial without a compliance therewith, yet, 
where the party asking the continuance goes to trial 
without objection, under an agreement of the ad¬ 
verse party merely to admit the “statement, 1 ” he 
thereby waives his right to insist on an admission 
conforming to the statute . 58 

§ 494(5).-Scope and Effect of Ad¬ 

mission; Use on Subsequent 
Trial 

When a continuance Is sought because of the ab¬ 
sence of a witness, and is denied because of an admis¬ 
sion that if the witness was present he would testify 
as set out in a statement, the statement Is regarded 
as evidence introduced in the case, and given the same 
effect. 

When a continuance has been denied because of 
an admission that an absent witness, if present, 
would give certain testimony, the statement of what 
that testimony would be is to be considered as is any 
other evidence in the case ; 59 the admission places 
the testimony on the same footing as that of wit¬ 
nesses who are present , 59 - 5 and when the testimony 
is presented to a jury it is entitled to the same 
consideration by the jury as though the witness 


were present and testifying personally . 59 - 19 How¬ 
ever, the admission is not necessarily that the testi¬ 
mony is true or indisputable , 59 - 15 and the legal 
effect of the admission may merely be a concession 
that if the witness were present he would testify 
as is conceded . 59 - 20 Similarly, an agreement by the 
prosecution that if a defense witness were present 
at the trial his testimony would be as contended 
by the defense will not necessarily be construed as 
an agreement that such testimony constitutes the 
truth . 69 - 25 

In some jurisdictions, while an admission of what 
might be expected to be proved by an absent witness 
constitutes an admission that such testimony is true, 
this rule may be restricted by a stipulation that it 
is only an admission that the witness would testify 
to such facts . 60 In jurisdictions where statute per¬ 
mits a continuance to be avoided by an admission 
that the absent witness would testify as alleged, such 
an admission cannot be construed as conceding the 
truth of the testimony . 61 

A party cannot, after obviating a continuance by 
admitting the affidavit or application as evidence 
of the absent witness, permit accused to introduce 
only a portion of the same to the jury, as accused 
is entitled to have it considered in its entirety . 62 
However, only that part of the affidavit for a 
continuance which sets forth the evidence of the 
absent witnesses should be read to the jury, and it 
is proper for the court to exclude the other mat¬ 
ters contained therein ; 63 and a party may not en¬ 
large an admission so as to embrace facts not clear¬ 
ly included in the admission . 64 


Ky.—Toliver v. Commonwealth, 47 S. 

W. 1082, 104 Ky. 760, 20 Ky.L. 906. 

58 . Ky.—Toliver v. Commonwealth, 
supra. 

Admission held sufficient 

Under statute requiring: admission 
of truth of facts alleged, an admis¬ 
sion of the truth of facts “properly 
pleaded'* in accused’s affidavit was 
held sufficient. 

Ind.—Burkus v. State, 184 N.E. 409, 
204 Ind. 467. 

57 . Ky.—Toliver v. Commonwealth, 
47 S.W. 1082, 104 Ky. 760, 20 Ky. 
L. 906. 

58 . Ind.—State v. Schoonover, 62 N. 
E. 779, 21 Ind.App. 620. 

59 . Ala.—Mitchell v. State, 93 So. 46, 
18 Ala.App. 471, certiorari denied 
Ex parte Mitchell, 93 So. 923, 208 
Ala. 699. 

Ky.—Gardner v. Commonwealth, 42 
S.W.2d 319, 240 Ky. 283. 

Other proof unnecessary 
Stipulation of state’s attorney ad¬ 


mitting that absent witness would 
testify to certain fact obviated ne¬ 
cessity of proof thereof. 

Fla.—Rogers v. State, 120 So. 661, 97 
Fla. 290. 

69.5 Ala.—Miller v. State, 103 So. 

916, 20 Ala.App. 662. 

Ky.—Shell v. Commonwealth, 63 S.W. 
2d 964, 246 Ky. 635—Williams v. 
Commonwealth, 29 S.W.2d 11, 234 
Ky. 729. 

16 C.J. p 479 note 67. 

59.10 Okl.—Weston v. State, 138 P. 
2d 653, 77 Okl.Cr. 51. 

59.15 U.S.—Heflin v. U. S., C.A.Ala., 
223 F.2d 371. 

Ala.—Eason v. State, 4 So.2d 190, 30 
Ala.App. 224, certiorari denied 4 
So.2d 192, 241 Ala. 670. 

59.20 U.S.—Heflin v. U. S., C.A.Ala., 
223 F.2d 371. 

Ala.—Eason v. State, 4 So.2d 190, 30 
Ala.App. 224, certiorari denied 4 So. 
2d 192, 241 Ala. 570. 
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59.25 U.S.—Chastian v. U. S., C.C.A. 
Ga., 138 F.2d 413. 

60. Fla.—Lock v. State, 114 So. 230, 
94 Fla. 622. 

61. Ill.—People v. Ensaw, 173 N.E. 
467, 341 Ill. 455. 

62. Ind.—Wheeler v. State, 8 Ind. 
113, followed in McLaughlin v. 
State, 8 Ind. 281. 

63 . Neb.—Shumway v. State, 117 N. 
W. 407, 82 Neb. 162. 

Wash.—State v. Thornburg, 296 P. 
824, 161 Wash. 288. 

64. La.—State v. Richey, 107 So. 
484, 160 La. 667. 

Extent of admission 
In prosecution for keeping a gam¬ 
bling house where motion recited 
that absent witness would swear 
that accused was not the owner of 
the house, and the prosecutor inquir¬ 
ed of the witness and found that the 
witness would not so swear, and that 
he did not know who owned the house 
and the court told the jury that the 
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Competency and materiality. Where the state 
admits that the witness if present would testify as 
claimed, such admission is open to any legal ob¬ 
jection which might be made if the witness were 
testifying in person , 65 whether or not expressly re¬ 
served . 66 Therefore, the affidavit containing the 
testimony of the absent witness can be read to the 
jury for the purpose of proving only such facts as 
the witness would be permitted to testify to if pres¬ 
ent and if examined on the trial ; 67 and an ad¬ 
mission will be understood as contemplating only 
material and relevant testimony , 68 and not mat¬ 
ter which, were the witness present in person, 
would be inadmissible , 69 such as hearsay , 69 - 5 con¬ 
jecture , 69 - 10 or conclusions . 69 - 15 Furthermore, an 
admission that the witness will swear to certain 
alleged facts is not an admission that such facts are 
•competent evidence . 70 

On the other hand, where the parties have stip¬ 
ulated that the affidavit might be read as the testi¬ 
mony of the absent witness subject to all proper 
•objections as to sufficiency of the affidavit, it is 
■error to exclude a part thereof which is material . 71 
Likewise, where accused’s application for a con¬ 
tinuance is refused because the state admits that 
the witness will testify, if present, as stated in the 
motion, it is error to exclude competent testimony 
■on the ground that it is incompetent; and, assuming 
that the evidence in such case is incompetent, the 
motion for a continuance should be denied on that 
ground and not on the admission by the state . 72 
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Use of admission on subsequent trial . Where a 
continuance is obviated by an admission, and the 
trial results in a disagreement, such admission, it 
has been held, must be received again if accused 
is placed on trial again at the same term ; 73 but, 
where the cause is not determined during the term 
at which the admission is made, as applicant is thus 
afforded a chance to obtain such witnesses or their 
testimony, the admission cannot be used as a matter 
of right at a subsequent term . 74 

§ 494(6).-Withdrawal and Amend¬ 

ment of Admission or Statement; 
Arrival of Witness 

An admission as to the testimony that would be given 
It an absent witness was present, made to avoid a con¬ 
tinuance of the case, may not be repudiated, withdrawn, 
or changed after the commencement of the trial, unless 
during the trial the witness appears and is allowed to 
testify. 

When for the purpose of avoiding a continuance 
it is admitted that if an absent witness was present 
he would testify as set out in a statement, the 
admission may not be repudiated , 75 withdrawn, or 
changed 76 after the trial has actually commenced. 
Likewise without the consent of the state’s attorney 
accused cannot change the showing for an absent 
witness as originally agreed to and as admitted by 
the state . 77 If it appears during the course of the 
trial that the absent witness is beyond the jurisdic¬ 
tion, the court may refuse to permit a showing of 
what the testimony of the witness would have been. 


witness did not have any definite in¬ 
formation as to ownership, there was 
nc error. 

Ark.—Copeland v. State, 289 S.W.2d 
524, 226 Ark. 198. 

Admission, not one of innocence 
An admission of the truth of ab¬ 
sent testimony as to what the pros¬ 
ecuting witness would or would not 
have done if accused had made a 
bond for him was held not to amount 
to an admission of innocence of ac¬ 
cused, and not inconsistent with a 
verdict of guilty. 

Okl.—Carter v. State, 206 P. 539, 21 
Okl.Cr. 247. • 

•65. Iowa.—State v. Leuhrsman, 99 
N.W. 140, 123 Iowa 476—State v. 
Goddis, 42 Iowa 264. 

16 C.J, p 478 note 38. 

'66. Iowa.—State v. Leuhrsman, 99 
N.W. 140, 123 Iowa 476. 

La.—State v. High, 40 So. 538, 116 
La. 79. 

•67. Iowa.—State v. Sater, 8 Iowa 
420. 

'68. Ky.—Haywood v. Common¬ 
wealth, 298 S.W. 985, 221 Ky. 378. 
.16 C.J. p 478 note 41. 


Matter not bearing on issue 

Refusal to permit accused to read 
to jury part of affidavit supporting 
continuance motion which had no 
bearing on issue was held proper. 
Ky.—Haywood v. Commonwealth, 298 
S.W. 985, 221 Ky. 378. 

69. Ky.—Pennington v. Common¬ 
wealth, 21 S.W.2d 808, 231 Ky. 494. 
16 C.J. p 478 note 42. 

69.5 Hearsay portion excluded 
Affidavit or portion thereof may be 
excluded from evidence where state¬ 
ments contained therein are merely 
hearsay. 

Ky.—Pennington v. Commonwealth, 
21 S.W.2d 808, 231 Ky. 494—Huffa- 
ker v. Commonwealth, 98 S.W. 331, 
124 Ky. 115, 30 Ky.L. 334, 14 Ann. 
Cas. 487. 

69.10 Testimony consisting merely 
of conjecture 

In homicide prosecution, where 
state admitted showing as to absent 
witness of accused, subject to excep¬ 
tions, trial court properly sustained 
objection to portion of accused’s 
showing that on morning following 
stabbing accused was still in nervous 
condition and had lump on temple 
under his hair which indicated he 
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had been hit on head a severe blow 
by some blunt instrument, since such 
testimony related to mere conjecture. 
Ala.—Ingram v. State, 194 So. 694, 29 
Ala.App. 144, certiorari denied 194 
So. 697, 239 Ala. 244. 

69.15 Ky.—Woods v. Commonwealth, 
64 S.W.2d 155, 250 Ky. 822. 

70. Iowa.—State v. Leuhrsman, 99 
N.W. 140, 123 Iowa 476. 

71. Iowa.—State v. Felter, 25 Iowa 
67. 

72. Ark.—Statham v. State, 42 Ark. 
273. 

73. Kan.—State v. Lund, 31 P. 146, 
49 Kan. 680, 

74. Ind.—Powers v. State, 87 Ind. 
144. 

Iowa.—State v. Felter, 32 Iowa 49. 
Mo.—State v. Bryant, 6 SW. 102, 
93 Mo. 273. 

75. S.D.—State v. Wilson, 207 N.W. 
656, 50 S.D. 3, reversed on other 
grounds 221 NW. 44, 53 S.D. 450. 

76. Kan.—State v. Roark, 23 Kan. 
147. 

16 C.J. p 479 note 47. 

77. Ala.—Autrey v. State, 67 So. 237, 
190 Ala. 10. 
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even though it was previously agreed that such a 
showing should be made, since, when it is established 
that the witness is beyond the jurisdiction, the 
constitutional basis for the use of the showing 
lapses. 77 * 5 If the state, in order to avoid a con¬ 
tinuance, agrees not to call certain witnesses and 
admits that their testimony is irrelevant, incompe¬ 
tent, and immaterial, it may present such witnesses 
at the trial at a term subsequent to that at which the 
continuance was sought. 78 

Arrival of witness before close of trial . Where 
a statement of the testimony of a witness has been 
admitted, owing to his absence, the court may, on 
his appearance before the close of the introduction 
of the testimony, allow the witness himself to be 
placed on the stand; 79 and, where this proceeding 
is asked by one of the parties, it is a wise exercise 
of discretion on the part of the court to do so. 80 
Likewise, where the state, to avoid a continuance, 
agrees to admit the showing as to the testimony 
of absent witnesses as true, on their appearance be¬ 
fore the close of the trial, it is not an abuse of 
discretion to permit the state to withdraw the ad¬ 
mission and require accused to place the witnesses 
on the stand. 81 

Where the state admits that the witness, if pres¬ 
ent, will testify as stated in accused’s affidavit for 
a continuance, and the affidavit is read to the jury 
as the witness’ testimony, it is not error for the 
court to permit the state to introduce the witness, 
in person, to impeach and contradict the admission 
previously made to avoid a continuance. 82 On the 
other hand, it .has also been held that, where the 
witness appears before accused has introduced the 
affidavit, such admission cannot be urged as evi¬ 
dence; and in such case accused has the right to in¬ 
troduce the witness or not, just as he sees fit; 
and his failure to do so does not give the state the 
right to introduce the showing, and then to con¬ 
tradict it by introducing the witness in person; 83 


22A C.J.S. 

but, after accused has used, as evidence, his affi¬ 
davit alleging to what the absent witness, if pres¬ 
ent, would testify, on the introduction of the wit¬ 
ness in person, by the state to impeach such state¬ 
ment, it is not error for the court to deny accused’s 
request to withdraw such admission from the ju¬ 
ry. 84 

It is stated, supra § 494(3) a, that in some juris¬ 
dictions the rule is followed that when an accused 
establishes his right to a continuance because of 
the absence of a witness, an admission by the prose¬ 
cution that the testimony by the witness would be 
as accused claims is not sufficient to justify a denial 
of the continuance unless the prosecution also ad¬ 
mits that the testimony will be the truth. If a state¬ 
ment of the proposed testimony of an absent witness 
is submitted to the jury in a jurisdiction where 
this rule obtains, but with no admission by the prose¬ 
cution that the testimony is true, the subsequent 
withdrawal of the statement from the jury does not 
constitute error. 84 - 5 

§ 494(7).-Contradiction and Im¬ 

peachment of Admission 

a. Where testimony admitted as true 

b. Where testimony admitted merely as 

evidence 

a. Where Testimony Admitted as True 

When an admission, made to avoid a continuance 
because of the absence of a witness, is that the testi¬ 
mony the witness would give is the truth, thereafter 
such testimony may not be contradicted or Impeached. 

When a continuance is sought because of the ab¬ 
sence of a witness, and is denied because of an 
admission as to the testimony the witness would 
give if present, and the admission is that the testi¬ 
mony is the truth, it is obvious that thereafter such 
testimony may not be contradicted or impeached; 85 
nor may the reputation of the absent witness for 
truth and morality be impeached; 86 and the jury is 


77.5 Ala.—Powell v. State, 100 So.2d 
38, 39 Ala.App. 246, certiorari de¬ 
nied 100 So.2d 46, 267 Ala. 100. 

78. Iowa.—State v. Lynch, 192 N.W. 
423, 195 Iowa 560 . 

79. Ga.—Betts v. State, 66 Ga. 508. 

80. Mo.—State v. Pinnell, 6 S.W. 221, 
93 Mo. 480. 

81. Ga.—Betts v. State, 66 Ga. 508. 

82. Ky.—Harper v. Commonwealth, 
74 S.W.2d 951, 255 Ky. 566. 

16 C.J. p 480 note 77. 

Contradiction and impeachment of 
admission generally see infra 8 494 
(7). 


83. Ala.—Brown v. State, 38 So. 268 , 
142 Ala. 287. 

16 C.J. p 481 note 80. 

84. Mo.—State v. Mann, 83 Mo. 589. 
16 C.J. p 481 note 81. 

Withdrawal of motion from record 
Where state made admission after 
accused's motion for continuance for 
absent witness, and such witness 
then appeared at trial, it was held 
that the court properly refused ac¬ 
cused’s request to withdraw such 
motion from the records of the court. 
La.—State v. Lreher, 118 So. 85, 166 
La. 924, certiorari denied Dreher v. 
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State of Louisiana, 49 S.Ct. 36, 278 
U.S. 641, 73 L.Ed. 556. 

84.5 Ark.—Lewis v. State, 251 S.W. 
2d 490, 220 Ark. 914. 

85. Tex.—Wiggins v. State, 3 S.W.2d 

811, 109 Tex.Cr. 195—retty v. 

State, 2 S.W.2d 857, 109 Tex.Cr. 
58—Noblitt v. State, 281 S.W. 849. 
103 Tex.Cr. 550. 

16 C.J. p 479 note 50. 

Contradiction of affidavit on hearing 
for continuance see infra § 517. 
Withdrawal of admission on arrival 
of witness see supra § 494(6), 

86. Ky.—Tyree v. Commonwealth* 
170 S.W. 33, 160 Ky. 706. 
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bound to accept the truth of such admission. 87 This 
rule has been held to preclude the state from in¬ 
troducing controverting evidence even where the 
fact admitted by it is testified to by another witness 
for accused; 88 but evidence competent for other 
purposes and not introduced for the purpose of con¬ 
tradiction may be admitted, although it incidentally 
tends to contradict facts admitted to be true. 89 
Where one goes to trial without objection under an 
agreement to admit the statement as testimony, it 
can only have the weight of oral testimony and is 
subject to contradiction, notwithstanding such party 
might have insisted on an admission of the truth of 
the facts expected to be proved. 90 

b. Where Testimony Admitted Merely as Evi¬ 
dence 

When a continuance Is sought because of the ab¬ 
sence of a witness, and is denied because of an admis¬ 
sion that If the witness was present he would testify to 
certain facts, but the admission Is not that such testi¬ 
mony Is the truth, such testimony may be controverted, 
and is subject to rebuttal as is any other evidence in 
the case, although it may not be impeached by showing 
prior contradictory statements of the absent witness. 

When a person charged with crime seeks to have 
the trial continued because of the absence of a 
material witness, and the continuance is denied by 
reason of an admission by the state that the absent 
witness, if present, would testify as stated in ac¬ 
cused’s affidavit for the continuance, such affidavit 
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should be read and treated in all respects as the 
deposition of the absent witness; 91 and, when the 
affidavit is so admitted, its authenticity cannot be 
questioned at the trial, 92 but must be accepted with¬ 
out conditions not provided for, 93 as though it were 
the duly signed and certified deposition of the iden¬ 
tical witness named. 94 So, it is reversible error to 
permit the party making the admission to prove that 
the witness would not, if present, and orally tes¬ 
tifying, make the statements attributed to him by 
the affidavit, 96 or that such witness is nonexistent. 96 
Also, after an admission of the affidavit as testi¬ 
mony, it is error to permit the state to make a 
showing as to accused’s lack of diligence; 97 or to 
show that accused had good reason to believe, if 
the witness were present and gave such testimony, 
that it would be untrue; 98 or that the absent wit¬ 
ness was not introduced by the defense on a pre¬ 
vious trial. 99 

If the admission is merely that the witness, if 
present, would testify to certain facts, and is not an 
admission as to the truth of the testimony, the 
party making the admission is not precluded by it 
from disproving such facts, 99 * 6 and, since the ad¬ 
mission merely places the testimony on the same 
footing as that of witnesses who are present, 1 and 
the testimony therefore may be contradicted, 2 dis¬ 
credited, 3 or its truth controverted by other evi¬ 
dence, 4 and the testimony introduced as that of 


87. Tex.—Petty v. State, 2 S.W.2d 
857, 109 Tex.Cr. 58. 

88. Tex.—Petty v. State, supra. 

89. Ind.—Burchfield v. State, 82 Ind. 
580. 

90. Ind.—State v. Schoonover, 52 N. 
E. 779, 21 Ind.App. 520. 

16 C.J. p 479 note 53. 

91. Ky.—Canterbury v. Common¬ 
wealth, 27 S.W.2d 946, 234 Ky. 
268. 

1C C.J. p 479 note 54. 

92. Ky.—Darrell v. Commonwealth, 

88 S.W. 10C0, 28 Ky.L. 27. 

93. Ky.—Canterbury v. Common¬ 
wealth, 27 S.W.2d 946, 234 Ky. 268. 

Cross-examination, at former trial 
Where affidavit embodying absent 
witness’ direct testimony on former 
trial is admitted by state as testi¬ 
mony of such witness, it cannot be 
claimed that the cross-examination 
of the witness at the former trial 
should also be read. 

Ky.—Canterbury v. Commonwealth, 
13 S.W.2d 1035, 227 Ky. 696. 

94. Ky.—Martin v. Commonwealth, 

89 S.W. 226, 121 Ky. 332, 338, 28 
Ky.L. 295. 

16 C.J. p 479 note 56. 

95. Iowa,—Corpus Juris q.uoted in. 


State v. Wilson, 190 N.W. 411, 413, 
195 Iowa 821. 

16 C.J. p 479 note 61. 

Not evidence of witness 

It cannot be shown, either di¬ 
rectly or indirectly, that the mat¬ 
ter contained in the affidavit is not 
the evidence of the absent witness. 
Ky.—Canterbury v. Commonwealth, 
27 S.W.2d 946, 234 Ky. 268. 

Where defendant makes admission, 
in order to avoid continuance re¬ 
quested by state, text rule applies. 
Fla.—Lock v. State, 114 So. 230, 94 
Fla. 522. 

96. Iowa.—Corpus Juris quoted in 

State v. Wilson, 190 N.W. 411, 413, 
195 Iowa 821. 

Ky.—Canterbury v. Commonwealth, 
27 S.W.2d 946, 234 Ky. 268—Noe v. 
Commonwealth, 13 S.W.2d 763, 227 
Ky. 578. 

10 C.J. p 479 note 62. 

97. Kan.—State v. Roark, 28 Kan. 
147. 

16 C.J. p 480 note 63. 

98. Kan.—State v. Roark, supra 
16 C.J. p 480 note 64. 

99. Miss.—Smith v. State, 43 So. 
465, 90 Miss. Ill, 122 Am.S.R. 313. 

99.5 U.S.—Heflin v. U. S., C.A.Ala., 
223 F.2d 371. 


Ala.—Eason v. State, 4 So.2d 190, 30 
Ala.App. 224, certiorari denied 4 So. 
2d 192, 241 Ala. 570. 

1. See supra § 494(5). 

2. Iowa.—State v. Wilson, 190 N.W. 
411, 195 Iowa 821. 

Ky.—Shell v. Commonwealth, 63 S. 
W.2d 954, 245 Ky. 535—Williams v. 
Commonwealth, 29 S.W.2d 11, 234 
Ky. 729—Corpus Juris cited in Can¬ 
terbury v. Commonwealth, 27 S.W. 
2d 946, 948, 234 Ky. 268. 

La.—State v. Newton, 117 So. 231, 
166 La. 297. 

16 C.J. p 479 note 58. 

3. Ky.—Shell v. Commonwealth, 53 
S.W.2d 954, 245 Ky. 535. 

16 C.J. p 479 note 50. 

4. Ky.—Smith v. Commonwealth, 
195 S.W. 811, 176 Ky. 466. 

La.—State v. Newton, 117 So. 231, 
166 La. 297. 

16 C.J. p 479 note 60. 

Denial by prosecuting 1 witness 
Prosecuting witness may properly 
be permitted to deny statements at¬ 
tributed to him in affidavit of absent 
witnesses. 

Ala.—Miller v. State, 103 So. 916, 20 
Ala.App. 562. 

Ky.—Williams v. Commonwealth, 29 

S.W.2d 11, 234 Ky. 729. 
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the absent witness is as much subject to rebuttal as 
any other evidence that is in the case. 4 * 5 Thus, 
when an affidavit states that the absent witness was 
present at a particular place and saw certain events 
transpire, evidence in rebuttal may be introduced to 
show that the absent witness was not at the place 
specified, and did not observe the events to which 
his alleged testimony relates. 4 * 10 

It is not error to permit the state to impeach or 
to attempt to impeach the reputation of the absent 
witness, 5 since his testimony is placed on the same 
footing as that of witnesses who are present and his 
character is subject to the same tests. 6 

Contradictory statements of absent witness. The 
ordinary rule that the proper foundation must be 
laid before a witness can be impeached by proving 
his statements out of court applies to testimony of 
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an absent witness admitted for the purpose of avoid¬ 
ing a continuance, 7 even where there is a statute 
which provides that the facts which it is admitted 
the absent witness would swear to, if present, “may 
be contradicted by other evidence.” 8 Consequently,, 
because the necessary predicate cannot be laid, 8 - 5 * 
an absent witness cannot be impeached by merely 
showing that he has made statements out of court 
different from those in the affidavit admitted as his. 
testimony. 9 

Argument of prosecutor . Where the state ad¬ 
mits, to avoid a continuance, that the absent witness 
if present would testify as claimed, it is reversible 
error for the prosecution to assert, in argument to. 
the jury, that the witness if present would not make 
the statements admitted as his testimony, 10 would 
testify to things not stated in the affidavit, 11 or 


4.5 Idaho.—State v. Pettit, 193 P. 

1015, 33 Idaho 326. 

4.10 Ky.—Shell v. Commonwealth, 

53 SW.2d 954, 246 Ky. 535. 

Buie as to contradictory statements 
inapplicable 

“In rebuttal, the Commonwealth 
introduced evidence to show that two 
of the absent witnesses whose deposi¬ 
tions had been read were somewhere 
else on this occasion and did not see 
anything- which the affidavit stated 
they saw. The appellant would have 
us apply the construction of Section 
189 of the Criminal Code of Practice 
that prohibits the Commonwealth 
from introducing: testimony to show 
that an absent witness had made 
a statement contradictory of that 
contained in the affidavit read as his 
deposition. . . . The reason for 

that construction is that no founda¬ 
tion has been or could be laid for the 
introduction of such impeaching- tes¬ 
timony by first inquiring of the wit¬ 
ness whether he had made the alleged 
contradictory statement as is requir¬ 
ed by Section 598 of the Civil Code of 
Practice, which is applicable in the 
trial of a criminal prosecution. Sec¬ 
tion 189 of the Criminal Code of 
Practice permits the Commonwealth 
to contradict statements of an ab¬ 
sent witness by other evidence ‘and 
to impeach such absent witness or 
witnesses to the same extent as if he 
were personally present.’ In order to 
show that the witness was not pres¬ 
ent, as he is presumed to have depos¬ 
ed, It is not required that he be ask¬ 
ed about it as the basis of proving 
he was not there. So the reason for 
the rule in respect to contradictory 
statements is absent and the reason 
failing, the rule is inapplicable.” 

Ky.—Toler v. Commonwealth, 173 S. 

W.2d 822, 825, 295 Ky. 105. 


5. Ky.—Smith v. Commonwealth, 
195 S.W. 811, 176 Ky. 466. 

16 C.J. p 480 note 66. 

6. Ky.—Smith v. Commonwealth, 
supra—Johnson v. Commonwealth, 
23 S.W. 507, 94 Ky. 578, 15 Ky.L. 
281. 

Pact that absent witness was in¬ 
dicted may be shown by prosecuting 
attorney where statute permitted 
cross-examiner to ascertain whether 
witness had ever been indicted or ar¬ 
rested. 

La.—State v. Cooley, 171 So. 435, 185 
La. 1032. 

7. Ala.—Eason v. State, 4 So.2d 190, 
30 Ala.App. 224, certiorari denied 
4 So.2d 192, 241 Ala. 570. 

Ky.—Bose v. Commonwealth, 149 S. 
W.2d 772, 286 Ky. 53—Murphy v. 
Commonwealth, 45 S.W.2d 459, 241 
Ky. 845—Jarrell v. Commonwealth, 
43 S.W.2d 177, 240 Ky. 845. 

16 C.J. p 480 note 68. 

Contradictory statements of absent 
witness as ground for denial of 
continuance see supra § 490. 
Right to impeach testimony of sup¬ 
posed absent witness by producing 
him at trial see supra § 494(6) of 
this section. 

8 . Ky.—Rose v. Commonwealth, 149 
S.W.2d 772, 286 Ky. 53—Eason v. 
Commonwealth, 46 S.W.2d 772, 242 
Ky. 442. 

Mo.—State v. Hickman, 75 Mo. 416. 
8.5 U.S.—Heflin v. U. S., C.A.Ala., 
223 F.2d 371. 

Ala.—Eason v. State, 4 So.2d 190, 30 
Ala.App. 224, certiorari denied 4 
So.2d 192, 241 Ala. 570. 

8. U.S.—Heflin v. U. S., C.A.Ala., 223 
F.2d 371. 

Ala.—Eason v. State, 4 So.2d 190, 30 
Ala.App. 224, certiorari denied 4 
So.2d 192, 241 Ala. 570. 

Ky.—Eason v. Commonwealth, 46 S. 
W.2d 772, 242 Ky. 442—Murphy v. 
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Commonwealth, 45 S.W.2d 459, 241 
Ky. 845—Corpus Juris cited In 
Canterbury v. Commonwealth, 27 
S.W.2d 946, 948, 234 Ky. 268. 

16 C.J. p 480 note 70. 

“The reason why the absent wit¬ 
ness may not be so contradicted is 
that no foundation was or could be 
laid for the introduction of such im¬ 
peaching testimony.” 

Ky.—Jarrell v. Commonwealth, 43 S: 
W.2d 177, 178, 240 Ky. 845. 

Testimony before grand jury 

It Is improper to permit the* state* 
to contradict affidavit of absent wit-, 
ness by introducing testimony wit-- 
ness gave before grand jury at vari¬ 
ance therewith. 

Ky.—Jarrell v. Commonwealth sur- 
pra. 

Testimony before coroner’s jjiJTp 
In murder prosecution where ac^ 
cused sought continuance and affi-- 
davit as to what absent witness 
would testify was read to jury, per¬ 
mitting commonwealth to introduce 
in rebuttal sheriff and coroner who. 
testified that witness gave no such 
testimony before coroner's jury was 
error requiring reversal. 

Ky.—Rose v. Commonwealth, 149 S,. 
W.2d 772, 286 Ky. 53. 

10. Ky.—Fleming v. Commonwealth,. 
5 S.W.2d 890, 224 Ky. 160. 

16 C.J. p 480 note 71. 

“Prosecuting officers should not en¬ 
deavor to belittle or impugn the val¬ 
ue of the substitute* provided by law 
for the testimony of absent witness¬ 
es.” 

Ky.—Gardner v. Commonwealth, 42 S. 
W.2d 319, 320, 240 Ky. 283. 

11. Ky.—Canterbury v. Common¬ 
wealth, 27 S.W.2d 946, 234 Ky. 268 
—Wood v. Commonwealth, 17 S.W.. 
2d 440, 229 Ky. 152. 
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would not be put on the stand by accused; 12 that the 
affidavit was made to deceive the court and jury; 13 
that the absent witness had testified before; 14 or 
that such an affidavit is not evidence, but merely 
the affidavit of accused who is swearing in his own 
interest. 15 However, it has been held that the 
prosecuting attorney may state that the showing 
for the absent witness was put in at the request of 
accused; 16 and he may argue very properly, from 
the evidence, that what the witness would have 
sworn to, if present, is not the truth. 17 

§ 495. Physical or Mental Incapacity of Wit¬ 
ness 

While physical op mental incapacity of a witness 
may be sufficient ground for a continuance in a proper 
case, such incapacity, where it results from illness, must 
generally be shown to be such as to preclude the wit- 
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ness's being present and testifying at the time he is or 
will be called. 

Library References 

Criminal Law <§=*594(4). 

In accordance with, and subject to, the rules gov¬ 
erning the absence of witnesses generally as ground 
for continuance, which are considered supra §§ 
486-492, the incapacity or illness, 18 intoxication, 19 
or pregnancy 20 of a material witness may or may 
not warrant or be a good ground for granting ac¬ 
cused’s application for a continuance. Generally, 
where a continuance is sought on the ground of ill¬ 
ness of a material witness, it must be shown that 
the illness is such as to preclude the witness’s being 
present and testifying at the time he is or will be 
called, 21 and where a witness is able to be present 
in court, and it is not shown to the satisfaction of 
the court that he is unable to testify, a continuance 


12. Ky.—Fleming v. Commonwealth, 
5 S.W.2d 899, 224 Ky. 160. 

13. Ky.—Fleming v. Commonwealth, 
supra. 

14. Ky.—Canterbury v. Common¬ 
wealth, 27 S.W.2d 946, 234 Ky. 268. 

15. Ky.—Martin v. Commonwealth, 
89 S.W. 226, 121 Ky. 332, 28 Ky.L. 
296. 

Not evidence of witness 

Argument that the statement read 
to the jury as the depositions of ab¬ 
sent witnesses “was not their evi¬ 
dence and was not sworn to by them, 
but that it was a statement written 
out and sworn to by the defendant" 
was held grossly improper. 

Ky.—Williams v. Commonwealth, 14 
S.W.2d 1077, 1078, 228 Ky. 322. 

16. Ala.—Gaines v. State, 122 So. 
699, 23 Ala.App. 166, certiorari de¬ 
nied 122 So. 700, 219 Ala. 422. 

17. Ala.—Gaines v. State, supra. 

La.—State v. Washington, 67 So. 

930, 136 La. 855. 

18. Tex.—Melton v. State, 182 S.W. 
289, 78 Tex.Cr. 539—Jones v. State, 
174 S.W. 1071, 76 Tex.Cr. 398. 

Discretion of court 

Trial court is vested with discre¬ 
tionary power in granting or denying 
a continuance to accused because of 
absence of a witness due to illness. 
Mich.—People v. Fleisher, 34 N.W. 

2d 15, 322 Mich. 474. 

Continuance warranted or grounds 
therefor shown 

Ark.—Burt v. State, 256 S.W. 361, 160 
Ark. 201. 

Okl.—Bramble v. State, 255 P. 1104, 
37 Okl.Cr. 35. 

S.C.—State v. Williamson, 105 S.E. 
697, 115 S.C. 315. 

‘Tenn.—Cason v. State, 23 S.W.2d 665, 
160 Tenn. 267. J 


I Tex.—Blanton v. State, 122 S.W.2d 
644, 135 Tex.Cr. 654. 

16 C.J. p 481 note 86 [a]. 

Refusal not error or abuse of discre¬ 
tion 

Ala.—Bridges v. State, 142 So. 56, 
225 Ala. 81. 

Newman v. State, 9 So.2d 768, 30 
AlaApp. 529, certiorari denied 9 
So.2d 744, 243 Ala. 256. 

Fla.—Henderson v. State, 90 So.2d 
447. 

La.—State v. Davis, 39 So.2d 76, 214 
La. 831. 

Md.—Harris v. State, 119 A. 154, 141 
Md. 526. 

Mass.—Commonwealth v. Soaris, 175 
N.E. 491, 275 Mass. 291. 

Mich.—People v. Fleisher, 34 N.W. 

2d 15, 322 Mich. 474. 

Mo.—State v. Howard, 23 S.W.2d 16, 
324 Mo. 86. 

State v. Walker, App., 110 S.W.2d 
780. 

Ohio.—State v. Snow, App., 32 N.E. 
2d 36, appeal dismissed 16 N.E.2d 
275, 134 Ohio St. 239. 

Or.—State v. Hale, 18 P.2d 219, 141 
Or. 332. 

Pa.—Commonwealth v. Grosso, 84 A. 

2d 239, 169 Pa.Super. 606. 

Tex.—Rainey v. State, 283 S.W. 816, 
104 Tex.Cr. 371. 

19. Discretion of court 

Whether state should be granted a 
continuance on ground of intoxication 
of witness was matter largely with¬ 
in the discretion of trial court. 

Mo.—State v. Gannaway, 313 S.W.2d 
653. 

Ground for continuance 
Tex.—McDow v. State, 10 Tex.App. 
98. 

20. Ground for continuance 

S.C.—State v. Williamson, 105 S.E. 
697, 115 S.C. 315. 

Tex.—McDonald v. State, 216 S.W. 
166, 86 Tex.Cr. 304. 
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Not ground for continuance 
S.C.—State v. Mills, 60 S.E. 664, 79 
S.C. 187. 

21. Ark.—Wood v. State, 252 S.W. 
897, 159 Ark. 671—Barling v. 

State, 219 S.W. 1021, 143 Ark. 164. 
Mo.—State v. Britton, 228 S.W.2d 
662. 

Pa.—Commonwealth ex rel. Soil v. 
Burke, 101 A.2d 174, 174 Pa.Super. 
344. 

S.C.—State v. MIshoe, 17 S.E.2d 142, 
198 S.C. 215. 

S.D.—State v. Raetz, 220 N.W. 492, 53 
S.D. 291. 

W.Va.—State v. Padgett, 117 S.E. 
493, 93 W.Va. 623. 

Refusal of continuance proper 

(1) Refusal of application for a 
continuance because of absence of 
accused's wife was proper, where 
application only stated that wife got 
wet, chilled, and was confined to bed, 
no doctor’s certificate was attached, 
and wife was up the next day. 

Tex.—Crossland v. State, 109 S.W.2d 
174, 133 Tex.Cr. 78. 

(2) The overruling of accused's 
motion for continuance on ground of 
witness’ absence because of illness 
was not abuse of discretion requir¬ 
ing reversal of conviction, where 
county health officer took such wit¬ 
ness’ temperature at her residence 
and found her pulse normal. 

Tex.—Spears v. State, 123 S.W.2d 
674, 136 Tex.Cr. 55. 

(3) Where witness was unable to 
testify because he was suffering from 
alcoholic gastritis and “was still 
shaking and with D.T.," and there 
was no assurance that such witness 
would be available at any future 
date, refusal to grant a continuance 
was proper. 

La.—State v. Elias, 89 So.2d 51, 230 
La. 498. 
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may be properly refused. 22 On the other hand, 
where a sufficient showing is made of the witness’s 
incapacity, because of illness, to be present and tes¬ 
tify, 23 and his absence is otherwise sufficient to 
justify a continuance, see supra §§ 486-492, a con¬ 
tinuance should be granted. 

Prosecuting witness. In a rape or seduction case 
the pregnancy of the prosecutrix, 24 or the fact that 
she is in a nervous, hysterical condition, 25 which 
would be likely to excite sympathy and prejudice 
accused’s case, is not necessarily a ground for con¬ 
tinuance, although the fact that such witness is 
suffering from a temporary disability may entitle 
accused to a continuance under some circumstanc¬ 
es. 26 

Adjourning to home of sick witness. The refusal 
of a continuance on account of the absence of a 
material witness who is too ill to attend the trial 
is not excused by the court’s adjourning to the home 
of the witness, and there, over accused’s objection, 


tendering the witness to him. 27 

§ 496. Want of Preparation 

a. In general 

b. On part of counsel 

a. In General 

While an application for continuance on the ground of 
want of time for accused to prepare a defense Is ordi¬ 
narily addressed to the sound discretion of the trial court, 
and, in the absence of an abuse of discretion to accused’s 
prejudice, may be properly refused, such a motion should 
be granted where it is clear that accused, although dili¬ 
gent, has not had a reasonable opportunity to prepare 
his defense. The state, also, is entitled to a reasonable 
time to prepare for trial. 

Library References 

Criminal Law <®=»590(1, 2). 

Want of time to prepare a defense to a criminal 
prosecution may constitute a ground for granting a 
continuance. 27 - 50 An application for a continuance 
based on such ground is ordinarily addressed to the 
sound discretion of the trial court, 28 and the court 


22. Ga.—Boatright v. State, 108 S.E. 
130, 27 Ga.App. 292. 

Miss.—Woodward v. State, 177 So. 
531, 180 Miss. 571, suggestion 

of error overruled 178 So. 469, 180 
Miss. 571. 

Mo.—State v. Quinn, 142 S.W.2d 79. 
Tex.—Gardner v. State, 26 S.W.2d 
639, 114 Tex.Cr. 584. 

Where witness is able to testify, 
and there is nothing: in his testimony 
to indicate that his mental or physi¬ 
cal condition is bad, refusal of a 
continuance is not error. 

Ky.—Howard v. Commonwealth, 69 
S.W. 721, 24 Ky.L. 612. 

23. Ark.—Burt v. State, 256 S.W. 
361, 160 Ark. 201. 

Miss.—Ivy v. State, 91 So.2d 521, 229 
Miss. 491—Whittington v. State, 60 
So.2d 813, 215 Miss. 377. 

Okl.—Raper v. State, 248 P.2d 267, 
DC Okl.Cr. 18—Knight v. State, 118 
P.2d 255, 73 Okl.Cr. 107—Bramble 
v. State, 255 P. 1104, 37 Okl.Cr. 35. 
S.C.—State v. Williamson, 105 S.E. 
697. 115 S.C. 315. 

Tenn.—Cason v. State, 23 S.W.2d 
665, 160 Tenn. 267. 

Tex.—Tomerlin v. State, 144 S.W.2d 
567, 140 Tex.Cr. 284—Blanton v. 
State, 122 S.W.2d 644, 135 Tex.Cr. 
654—Hill v. State, 95 S.W.2d 106, 
130 Tex.Cr. 585—Watson v. State, 
48 S.W.2d 623, 120 Tex.Cr. 482— 
McKee v. State, 34 S.W.2d 592, 116 
Tex.Cr. 232—Wilson v. State, 17 S. 
W.2d 817 (third case), 112 Tex.Cr. 
530—Sherman v. State, 274 S.W. 
576, 101 Tex.Cr. 51—Mertel v. 

State, 257 S.W. 901, 96 Tex.Cr. 489 
—Bookout v. State, 255 S.W. 441, 
95 Tex.Cr. 562—Kolb v. State, 245 
S.W. 909, 93 Tex.Cr. 101—McDon¬ 
ald v. State, 216 S.W. 166, 86 Tex. 


Cr. 3 04 —Lemcke v. State, 202 S.W. 
744, 83 Tex.Cr. 273. 

Although doctor believed witness 
able to come to court, where she be¬ 
came worse when preparing to go, 
application for continuance should 
have been granted. 

Tex.—Ray v. State, 278 S.W. 197, 102 
Tex.Cr. 421. 

24. Ark.—Maxwell v. State, 225 S.W. 
2d 687, 216 Ark. 393. 

Iowa.—State v. Carpenter, 98 N.W. 
775, 124 Iowa 5. 

Tex.—Salas v. State, 296 S.W.Sd 777, 
164 Tex.Cr. 129. 

25. Ark.—Rucker v. State, 90 S.W. 
151, 77 Ark. 23. 

16 C.J. p 481 note 91. 

26. Ga.—Grenoble v. State, 158 S.E. 
314, 172 Ga. 652. 

27. Miss.—Carter v. State, 56 So. 
454, 100 Miss. 342, Ann.Cas.l914A, 
369. 

Tex.—Adams v. State, 19 Tex.App. 

1 . 

27.50 U.S.—U. S. v. Russo, D.C. 

Mass., 155 F.Supp. 251, 

Ill.—People v. Kenzik, 137 N.E.2d 
270, 9 I11.2d 204. 

Pa.—Commonwealth v. Biancone, 102 
A.2d 199, 175 Pa.Super. 6. 

It is Incumbent on accused to ask 
for time to prepare for trial if accus¬ 
ed needs more time. 

Mo.—State ex rel. Stewart v. Blair, 
208 S.W.2d 268, 357 Mo. 287. 

28. U.S.—U. S. v. Pellegrino, C.A.N. 
Y., 273 F.2d 570—U. S. v. Mathison, 
C.A.Wis., 239 F.2d 358—Adams v. 
U. S., C.C.A.Ga., 128 F.2d 820, cer¬ 
tiorari denied 63 S.Ct. 61, 317 U.S. 
632, 87 L.Ed. 510—Hewitt v. U. S., 
C.C.A.Mo., 110 F.2d 1, certiorari, 
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denied 60 S.Ct. 1089, 310 U.S. 641, 
84 L.Ed. 1409. 

Ala.—Gast v. State, 167 So. 554, 232 
Ala. 307. 

Fla.—Shepherd v. State, App., 108 
So.2d 494. 

Ga.—Hulsey v. State, 159 S.E. 270, 
172 Ga. 797. 

Cassidy v. State, 41 S.E.2d 181, 
74 Ga.App. 689. 

Ill.—People v. Stokes, 164 N.E.2d 26, 
18 I11.2d 371—People v. Surgeon, 
154 N.E.2d 253, 15 I11.2d 236—Peo¬ 
ple v. Kenzik, 137 N.E.2d 270, 9 111. 
2d 204—People v. Clark, 137 N.E. 
2d 54, 9 I11.2d 46, certiorari de¬ 
nied Clark v. People of State of 
Illinois, 77 S.Ct. 559, 3 52 U.S. 1002, 
1 L.Ed.2d 546, rehearing denied 77 
S.Ct 717, 353 U.S. 931, 1 L.Ed.2d 
725—People v. Crump, 125 N.E.2d 
615, 5 I11.2d 251—People v. Dolgin, 
114 N.E.2d 389, 415 Ill. 434—Peo¬ 
ple v. Quevreaux, 95 N.E.2d 62, 407 
Ill. 176, certiorari denied 71 S.Ct. 
485, 340 U.S. 938, 95 L.Ed. 677. 

Ky.—Anderson v. Commonwealth, 30 
S.W.2d 898, 235 Ky. 176. 

La.—State v. Simpson, 43 So.2d 585, 
216 La. 212, certiorari denied 70 S. 
Ct. 625, 339 U.S. 929, 94 L.Ed. 1350 
—State v. Davis, 131 So. 295, 171 
La. 449. 

Miss.—Cruthirds v. State, 2 So.2d 
145, 190 Miss. 892. 

Mo.—State v. Lassieur, 242 S.W. 900. 

N.M.—State v. Renner, 279 P. 6C, 34 
N.M. 154. 

N.C.—State v. Parker, 66 S.E.2d 907, 
234 N.C. 236, certiorari denied Par¬ 
ker v. State of North Carolina, 73 
S.Ct. 25, 344 U.S. 825, 97 L.Ed. G42 
—State v. Ross, 136 S.E. 193, 193 
N.C. 25. 

Okl.—Stallings v. State, Cr., 344 P, 
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in the exercise of its discretion should take into pared. 28 * 10 In the absence of an abuse of such 
consideration the particular facts and circumstances discretion to the disadvantage of accused or to the 
surrounding the application, 28 *5 and, generally jeopardy of his rights, the application may be prop- 
speaking, should make every facility available to erly denied, 29 particularly where it appears from the 
accused to the end that the case be properly pre- facts and circumstances of the case, as disclosed by 


2d 1067—Henderson v. State, 246 
F.2d 393, 95 Okl.Cr. 342—-Mott v. 
State, 232 P.2d 166, 94 Okl.Cr. 145 
—Winegar v. State, 222 P.2d 170, 
92 Okl.Cr. 137—Phillips v. State, 

111 P.2d 203, 71 Okl.Cr. 287. 

Tex.—Wiley v. State, 263 S.W.2d 568, 

159 Tex.Cr, 297—Jackson v. State, 
27 S.W.2d 1102, 115 Tex.Cr. 395. 

28.5 Ill.—People v. Stokes, 164 NT.E. 
2d 26, 18 I11.2d 371—People v. Sur¬ 
geon, 154 N.E.2d 253, 15 I11.2d 236 
—People v. Clark, 137 N.E.2d 54, 9 
I11.2d 46, certiorari denied Clark v. 
People of State of Illinois, 77 S.Ct. 
559, 352 U.S. 1002, 1 L.Ed.2d 546, 
rehearing denied 77 S.Ct. 717, 353 
U.S. 931, 1 L.Ed.2d 725—People v. 
Quevreaux, 95 N.E.2d 62, 407 Ill. 
176, certiorari denied 71 S.Ct. 485, 
340 U.S. 938, 95 L.Ed. 677. 

Miss.—Johnson v. State, 77 So.2d 824, 
223 Miss. 167. 

Pa.—Commonwealth v. Chavis, 53 A. 
2d 96, 367 Pa. 158, certiorari denied 
68 S.Ct. 104, 332 U.S. 811, 92 L.Ed. 
389. 

28.10 Miss.—Johnson v. State, 77 So. 
2d 824, 223 Miss. 167. 

Where prosecution is seeking death 
penalty, every reasonable opportuni¬ 
ty should be given accused to pre¬ 
pare his defense. 

Ill.—People v. Crump, 125 N.E.2d 
615, 5 Ill.2d 251. 

29. U.S.—Lewis v. U. S., C-A.Colo., 
277 F.2d 378—U. S. v. Kelley, C.A. 
Ind., 186 F.2d 598, certiorari denied 
Kelley v. U. S., 71 S.Ct. 1004, 341 
U.S. 954, 95 L.Ed. 1375—Flynn v. 
U. S., C.A.Cal., 172 F.2d 12, certio¬ 
rari denied 69 S.Ct. 1499, 337 U.S. 
944, 93 L.Ed. 1747—Locke v. U. S., 
C.C.A.Tex., 166 F.2d 449, certiorari 
denied 68 S.Ct. 1495, 334 U.S. 837, 
92 L.Ed. 1763—Couchois v. U. S., 
C.C.A.Ala., 142 F.2d 1, certiorari 
denied 65 S.Ct. 81, 323 U.S. 754, 89 
L.Ed. 604—Rogers v. U. S., C.C.A. 
Fla., 128 F.2d 973—Adams v. U. S., 
C.C.A.Ga., 128 F.2d 820, certiorari 
denied 63 S.Ct. 61, 317 U.S. 632, 87 
L.Ed. 510—U. S. v. Perlstein, C.C.A. 
N.J., 120 F.2d 276—Carpenter v. U. 
S., C.C.A.Iowa, 113 F.2d 692—U. S. 
v. Hartenfeld, C.C.A.Ind., 113 F.2d 
359, certiorari denied Hartenfeld v. 
U. S., 61 S.Ct. 30, 311 U.S. 647, 85 
L.Ed. 413—Hart v. U. S., C.C.A.La., 

112 F.2d 128, certiorari dismissed 
61 S.Ct. 6, 311 U.S. 722, 85 L.Ed. 
471, certiorari denied 61 S.Ct. GO, 
311 U.S. 684, 85 L.Ed. 441, rehear¬ 
ing denied 61 S.Ct. 131, 311 U.S. 
726, 85 L.Ed. 473—Ginsberg v. U. 
S., C.C.A.Tex., 96 F.2d 433—Goode 


v. U. S., C.CA..M 0 ., 58 F.2d 105— 
O'Brien v. U. S., C.C.A.I11., 51 F.2d 
193, certiorari denied 52 S.Ct. 129, 
284 U.S. 673, 76 L.Ed. 569—Benese 
v. U. S., C.C.A.La., 25 F.2d 231, 
certiorari denied 49 S.Ct. 17, 278 U. 
S. 612, 73 L.Ed. 536. 

Ala.—Ball v. State, 42 So.2d 626, 252 
Ala. 686, certiorari denied 70 S.Ct. 
625, 339 U.S. 929, 94 L.Ed. 1350— 
Logan v. State, 37 So.2d 753, 251 
Ala. 441. 

Haynes v. State, App., 109 So.2d 
738, certiorari denied 109 So.2d 746, 
268 Ala. 646—Powell v. State, 33 
So.2d 399, 33 Ala.App. 323—Morris 
v. State, 142 So. 592, 25 Ala.App. 
156—Traylor v. State, 101 So. 532, 
20 Ala.App. 262, certiorari denied 
Ex parte Traylor, 101 So. 533, 211 
Ala. 614. 

Ark.—Clardy v. State, 214 S.W.2d 

232, 213 Ark. 975—Moore v. State, 
43 S.W.2d 228, 184 Ark. 682—Mc- 
Guffln v. State, 246 S.W. 478, 156 
Ark. 392. 

Fla.—Diehl v. State, 158 So. 504, 117 
Fla. 816—Lowe v. State, 116 So. 
240, 95 Fla. 81. 

Ga.—Cochran v. State, 91 S.E.2d 601, 
212 Ga. 245—Butts v. State, 83 S. 
E.2d 610, 211 Ga. 16—Starr v. State, 
71 S.E.2d 654, 209 Ga. 258—Holley 
v. State, 14 S.E.2d 103, 191 Ga. 804, 
appeal dismissed Holley v. State of 
Georgia, 62 S.Ct 73, 314 U.S. 576, 
86 L.Ed. 466—Kell v. State, 4 S.E.2d 
596, 188 Ga. 670—Williams v. State, 
180 S.E. 101, 180 Ga. 595—Hulsey v. 
State, 159 S.E. 270, 172 Ga. 797— 
Ivey v. State, 113 S.E. 175, 154 Ga. 
63—Kelloy v. State, 107 S.E. 488, 
151 Ga. 551. 

Copeland v. State, 17 S.E.2d 288, 
66 Ga.App. 142—Thompson v. 
State, 170 S.E. 328, 47 GaA.pp. 229 
—Johnson v. State, 151 S.E. 405, 40 
Ga.App. 736. 

Idaho.—State v. Fedder, 285 P.2d 
802, 76 Idaho 535. 

Ill.—People v. Weber, 83 N.E.2d 297, 
401 Ill. 584, certiorari denied 69 S. 
Ct. 930, 336 U.S. 969, 93 L.Ed. 1120 
—People v. Ritcheson, 71 N.E.2d 
30, 396 Ill. 146—People v. Dear, 121 
N.E. 615, 286 Ill. 142, error dismiss¬ 
ed Dear v. People of State of Illi¬ 
nois, 39 S.Ct. 493, 250 U.S. 635, 63 
L.Ed. 1182. 

Iowa.—State v. Candler, 217 N.W. 

233, 204 Iowa 1355—State v. Hill¬ 
man, 204 N.W. 248, 200 Iowa 320- 
State v. Levich, 156 N.W. 824, 174 
Iowa 688. 

Kan.—State v. Boyd, 38 P.2d 665, 140 
Kan. 623. 

Ky.—Minix v. Commonwealth, 249 S. 
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W.2d 48—Biggs v. Commonwealth, 

229 S.W.2d 955, 313 Ky. 44—Long v. 
Commonwealth, 155 S.W.2d 246, 288 
Ky. 83—Woods v. Commonwealth, 
139 S.W.2d 439, 282 Ky. 596—Kin¬ 
der v. Commonwealth, 91 S.W.2d 
530, 262 Ky. 840—Mays v. Com¬ 
monwealth, 56 S.W.2d 726, 247 Ky. 
85—Hannah v. Commonwealth, 46 
S.W.2d 121, 242 Ky. 220—Anderson 
v. Commonwealth, 30 S.W.2d 898, 
235 Ky. 176—Edmonds v. Common¬ 
wealth, 20 S.W.2d 745, 230 Ky. 725 
—Calico v. Commonwealth, 267 S. 
W. 167, 206 Ky. 271—Hill v. Com¬ 
monwealth, 230 S.W. 910, 191 Ky. 
477. 

La.—State v. Leming, 46 So.2d 262, 
217 La. 257—State v. Simpson, 43 
So.2d 585, 216 La. 212, certiorari de¬ 
nied 70 S.Ct. 625, 339 U.S. 929, 94 
L.Ed. 1350—State v. Cropper, 96 
So. 116, 153 La. 545. 

Md.—State ex rel. Eyer v. Warden of 
Md. Penitentiary, 59 A.2d 745, 190 
Md. 767. 

Mich.—People v. Fleish, 32 N.W.2d 
700, 321 Mich. 443—People v. Craw¬ 
ford, 187 N.W. 522, 218 Mich. 125- 
People v. Jackzo, 172 N.W. 557, 206 
Mich. 183. 

Miss.—Autry v. State, 92 So.2d 856, 

230 Miss. 421—Gilmore v. State, 82 
So.2d 838, 225 Miss. 173—Newell v. 
State, 48 So.2d 332, 209 Miss. 653 
—Ferrell v. State, 45 So.2d 127, 208 
Miss. 539—Lee v. State, 134 So. 
185, 160 Miss. 618—Goins v. State, 
124 So. 785, 155 Miss. 662—Fairley 
v. State, 120 So. 747, 152 Miss. 656. 

Mont.—State v. McLeod, 311 P.2d 
400, 131 Mont. 478. 

Neb.—Basslnger v. State, 5 N.W.2d 
222, 142 Neb. 93. 

N.M.—State v. Plummer, 107 P.2d 
319, 44 N.M. 614. 

N.C.—State v. Parker, 66 S.E.2d 907, 
234 N.C. 236, certiorari denied 
Parker v. State of N. C., 73 S.Ct, 
25, 344 U.S. 825, 97 L.Ed. 642- 
State v. Creech, 51 S.E.2d 348, 229 
N.C. 662—State v. Garner, 166 S.E. 
180, 203 N.C. 361. 

Ohio.—Makley v. State, 197 N.E. 339, 
49 Ohio App. 359. 

Okl.—Parker v. State, Cr., 273 P.2d 
778—Henderson v. State, 246 P.2d 
393, 95 Okl.Cr. 342—Cupp v. State, 
136 P.2d 700, 76 Okl.Cr. 342—Dow¬ 
er v. State, 6 P.2d 839, 52 Okl.Cr. 
451—Littrell v. State, 208 P. 1048, 
21 Okl.Cr. 466. 

Or.—State v. Nunn, 321 P.2d 356, 212 
Or. 646—State v. Leland, 227 P.2d 
785, 190 Or. 598, affirmed Leland v. 
State of Oregon, 72 S.Ct. 1002, 343 
U.S. 790, 96 L.Ed. 1302, rehearing 



22A C. J. S, 


§ 496 CRIMINAL LAW 

the record, that accused has had ample opportunity that if the case had been continued he would have 
to prepare for trial, 30 or where it does not appear been any better prepared at a later date. 31 On the 


denied 73 S.Ct. 4, 344 U.S. 848, 97 
L.Ed. 659. 

Pa.—Commonwealth v. Chavis, 53 A. 
2d 96, 357 Pa. 158, certiorari de¬ 
nied 68 S.Ct. 104, 332 U.S. 811. 92 
L.Ed. 389—Commonwealth v. Deni, 
176 A. 919, 317 Pa. 289. 

Commonwealth v. Crandall, 21 A. 
2d 232, 145 Pa.Super. 353, certio¬ 
rari denied Crandall v. Common¬ 
wealth of Pennsylvania, 62 S.Ct. 
296, 314 U.S. 686, 86 L.Ed. 549, and 
62 S.Ct. 297, 314 U.S. 686, 86 L.Ed. 
549. 

Commonwealth v. Capps, O. & T., 
4 Bucks Co. 189, affirmed 114 A.2d 
338, 382 Pa. 72—Commonwealth v. 
Arnone, Quar.Sess., 38 Erie Co. 238. 
S.C.—State v. Livingston, 73 S.E.2d 
850, 223 S.C. 1, certiorari denied 
Livingston v. State of South Caro¬ 
lina, 73 S.Ct. 944, 345 U.S. 959, 97 
L.Ed. 1379—State v. Nesmith, 48 
S.E.2d 595, 213 S.C. 60—State v. 
Hester, 134 S.E. 885, 137 S.C. 145. 
Tenn.—Bass v. State, 231 S.W.2d 
707, 191 Tenn. 259. 

Tex.—Duhois v. State, 301 S.W.2d 97, 
164 Tex.Cr. 557, certiorari denied 
Du Bois v. State of Texas, 78 S. 
Ct. 705, 356 U.S. 921, 2 L.Ed.2d 
717—Pipes v. State, 174 S.W.2d 260, 
146 Tex.Cr. 282—Trapper v. State, 
84 S.W.2d 726, 129 Tex.Cr. 53—Su- 
lak v. State, 40 S.W.2d 157, 118 Tex. 
Cr. 112—Pelz v. State, 230 S.W. 
154, 89 Tex.Cr. 166. 

Va.—Pannill v. Commonwealth, 38 S. 

E.2d 457, 185 Va. 244. 

Wash.—State v. Myers, 290 P.2d 253, 
47 Wash.2d 840—State v. Dodd, 74 
P.2d 497, 193 Wash. 26. 

Review of discretion of trial court 
on application for continuance see 
infra § 1865. 

Case disposed of with unusual dis¬ 
patch 

Mere fact that criminal case is 
disposed of with great promptness 
and unusual dispatch, over objection 
of accused, who is displeased with 
result of trial, does not in itself 
establish abuse of discretion by court 
in denying motion for continuance 
or prejudice to rights of accused. 
Neb.—Darlington v. State, 44 N.W.2d 
468, 153 Neb. 274. 

Aocused refusing counsel 

Where accused refused trial court’s 
offer to appoint counsel and trial 
court set dates for trial and warn¬ 
ed accused that no continuance based 
on accused’s decision to represent 
himself would be granted, and deputy 
public defender was present through¬ 
out trial and his legal ability and 
experience were available to accus¬ 
ed, accused voluntarily waived as¬ 
sistance of counsel with full knowl- j 
edge of what he was doing, and trial 
court’s denial of continuance which 


accused requested to prepare his case 
and to obtain witnesses was not 
error. 

Cal.—People v. Chessman, 238 P.2d 
1001, 38 C.2d 166, certiorari denied 
Chessman v. People of State o 1 
California, 72 S.Ct 650, 343 U.S. 
915, 96 L.Ed. 1330, rehearing denied 
72 S.Ct. 773, 343 U.S. 937, 96 L.Ed 
1344. 

Accused fleeing 1 jurisdiction 
Where accused having been indict¬ 
ed on April 17, and trial set for 
May 14, fled jurisdiction of court and 
was apprehended in Mexico, brought 
back on June 10, and put on trial 
/eight days later, trial court did not 
abuse its discretion in denying appli¬ 
cation for continuance based on lack 
of preparation made on the morning 
of trial. 

Tenn.—Estep v. State, 192 S.W.2d 706, 
183 Tenn. 325. 

30. U.S.—U. S. v. Hartenfeld, C.C.A. 
Ind., 113 F.2d 359, certiorari denied 
Hartenfeld v. U. S. f 61 S.Ct. 30, 311 
U.S. 647, 85 L.Ed. 413—Hart v. U. 
S„ C.C.A.La., 112 F.2d 128, certio¬ 
rari dismissed 61 S.Ct. 6, 311 U.S. 
722, 85 L.Ed. 471, certiorari denied 
61 S.Ct. 60, 311 U.S. 684, 85 L.Ed. 
441, rehearing denied 61 S.Ct. 131, 
311 U.S. 726, 85 L.Ed. 473. 

Ala.—Cauley v. State, 36 So.2d 347, 
33 Ala.App. 557, certiorari denied 
36 So.2d 354, 251 Ala. 163. 

Ark.—Morgan v. State, 76 S.W. 2d 
79, 189 Ark. 981—Wilson v. State, 
68 S.W.2d 100, 188 Ark. 846. 

Cal.—People v. Davis, 276 P.2d 801, 
43 C.2d 661, certiorari denied Davis 
v. People of State of California, 75 
S.Ct. 581, 349 U.S. 905, 99 L.Ed. 
1241. 

People v. Loomis, 80 P.2d 1012, 
27 C.A.2d 236. 

Fla.—Davis v. State, 187 So. 761, 137 
Fla. 151—Powell v. State, 175 So. 
213, 131 Fla. 254. 

Ga.—Anderten v. State, 88 S.E.Sd 719, 
92 Ga.App. 544—Bower v. State, 29 
S.E.2d 925, 71 Ga.App. 45. 

Ill.—People v. Pugh, 100 N.E.2d 909, 
409 Ill. 584—People v. Hauke, 167 
N.E. 1, 335 Ill. 217—People v. 

O’Hara, 163 N.E. 804, 332 Ill. 436- 
People v. Wood, 137 N.E. 799, 300 
Ill. 224. 

Iowa.—State v. Walker, 185 N.W. 619, 
192 Iowa 823. 

Kan.—State v. Bisagno, 246 P. 1001, 
121 Kan. 186. 

Ky.—Hunt v. Commonwealth, 117 S. 
W.2d 1010, 273 Ky. 806—Fuson v. 
Commonwealth, 44 S.W.2d 578, 241 
Ky. 481—Howard v. Common¬ 
wealth, 42 S.W.2d 335, 240 Ky. 307 
—Hutsell v. Commonwealth, 9 S. 
W.2d 132, 225 Ky. 492—McQueen v. 
Commonwealth, 5 S.W.2d 487, 224 , 
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Ky. 89—Fletcher v. Commonwealth, 
275 S.W. 22, 210 Ky. 71. 

La.—State v. Bolivar, 71 So.2d 559, 
224 La. 1037—State v. Davis, 131 
So. 295, 171 La. 449—State v. Mc¬ 
Crary, 115 So. 268, 164 La. 1057- 
State v. Lafargue, 75 So. 998, 141 
La. 936. 

Miss.—Brooks v. State, 52 So.2d 609, 
certiorari denied and appeal dis¬ 
missed 72 S.Ct. 114, first case, 342 
U.S. 863, 96 L.Ed. 649—Newell v. 
State, 48 So.2d 332, 209 Miss. 653— 
McClellan v. State, 184 So. 307, 183 
Miss. 184. 

Mo.—State v. Jones, 221 S.W.2d 137 
—State v. Hefflin, 89 S.W.2d 938, 
338 Mo. 236, 103 A.L.R. 1301—State 
v. Burlison, 285 S.W. 712, 315 Mo. 
232—State v. Lassieur, 242 S.W. 
900. 

Neb.—Smith v. State, 257 N.W. 59, 
127 Neb. 776. 

N.J.—State v. Juliano, 138 A. 575, 103 
N.J.Law 663. 

N.T.—People v. Urban, 166 N.Y.S. 
345, 179 App.Div. 446, 36 N.Y.Cr. 
70. 

Ohio.—Makley v. State, 197 N.E. 339, 
49 Ohio App. 359. 

Or.—State v. Nelson, 92 P.2d 182, 162 
Or. 430. 

Pa.—Commonwealth v. Simmons, 65 
A.2d 353, 361 Pa. 391, certiorari de¬ 
nied 70 S.Ct. 96, 338 U.S. 862, 94 L. 
Ed. 528, rehearing denied 70 S.Ct. 
181, 338 U.S. 888, 94 L.Ed. 546. 
Tenn.—Gentry v. State, 198 S.W.2d 
643, 184 Tenn. 299. 

Tex.—Spangenberg v. State, 43 S.W. 
2d 600, 119 Tex.Cr. 315—Griffin v. 
State, 255 S.W. 173, 95 Tex.Cr. 588 
—Matheson v. State, 241 S.W. 1013, 
92 Tex.Cr. 208. 

Wash.—State v. Hatupin, 70 P.2d 
1039, 190 Wash. 658. 

More than statutory time 

Trial court did not err in denying 
accused's motion for postponement 
or continuance of trial on ground of 
want of time to prepare where ac¬ 
cused had more than statutory time 
to prepare for trial. 

Mont.—State v. McLeod, 311 P.2d 400, 
131 Mont. 478—State v. Kocher, 119 
P.2d 36, 112 Mont. 511. 

Retrial 

Where accused was brought to trial 
and on development of a mistrial 
the jury were discharged and case 
was set for retrial five days later, 
court did not abuse its discretion in 
denying request of accused for addi¬ 
tional time to prepare for the retrial. 
U.S.—'Yoho v. U. S., C.A.Alaska, 202 
F.2d 241. 

3L Ark.—Turner v. State, 275 S.W. 

2d 24, 224 Ark. 505. 

Colo.—Griffin v. People, 231 P. 1113, 
76 Colo. 422. 
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other hand, every person accused of crime is en- ment 35 - 5 does not necessarily require a continuance, 
titled to a reasonable time in which to prepare for However, it has been declared that at the first term, 
trial after the accusation is made, as is discussed the discretion of the court should be exercised 
supra § 478; and where it is clear that accused has liberally in favor of a fair trial, and every facility 
not had such a reasonable opportunity, a continuance should be afforded accused for presenting his de- 
should be granted, 32 particularly where accused is fense as fully as he might be able to do were the 
in confinement during this period and has no op- case tried at a subsequent term; 36 and when it 
portunity to consult or to advise privately with his appears that, by reason of the fact that the indict- 
counsel. 33 The mere presence of witnesses and the ment has just been returned, accused has not had 
services of counsel are only a part of the preparation proper opportunity of making preparation for trial, 
needed in important cases, and will not, taken alone, a continuance should always be granted. 37 How- 
justify a refusal of a continuance. 34 The fact that ever, a trial on a second indictment for the same 
accused is brought to trial at the same term at which offense will not be continued, the first indictment 
he was indicted 35 or within a few days after indict- having been found a sufficient time previously; 38 


Ga.—Starr v. State, 71 S.E.2d 654, 
209 Ga. 258. 

III.—People v. Bucnis, 92 N.E.2d 158, 
405 Ill. 568. 

Kan—State v. Hill, 64 P.2d 71, 145 
Kan. 19. 

Ky.—Smith v. Commonwealth, 143 S. 
W.2d 859, 284 Ky. 80—Carter v. 
Commonwealth, 81 S.W.2d 883, 258 
Ky. 807—Harris v. Commonwealth, 
283 S.W. 1063, 214 Ky. 787—Boreing 
v. Commonwealth, 277 S.W. 813, 
211 Ky. 474. 

Mich.—People v. Fleish, 32 N.W.2d 
700, 321 Mich. 443. 

Okl.—Briscoe v. State, 230 P. 520, 
28 Okl.Cr. 306. 

Wash.—State v. Hooker, 170 P. 374, 
99 Wash. 661. 

32. U.S.—Turinetti v. TJ. S., C.C.A. 
Neb., 2 F.2d 15. 

Colo.—Carlson v. People, 15 P.2d 
625, 91 Colo. 418. 

D.C.—U. S. v. Lattimore, D.C., 112 
F.Supp. 507, affirmed in part and re¬ 
versed in part on other grounds 
215 F.2d 847, 94 U.S.App.D.C. 268. 

Fla.—Johnson v. State, 151 So. 383, 
113 Fla. 193—Reed v. State, 113 
So. 630, 94 Fla. 32—Anderson v. 
State, 110 So. 250, 92 Fla. 477— 
Browne v. State, 102 So. 546, 88 
Fla. 457. 

Shepherd v. State, App., 108 So.2d 
494. 

Ga.—Davis v. State, 103 S.E.2d 86, 
97 Ga.App. 342. 

Ill.—People v. Dunham, 166 N.E. 97, 
334 Ill. 516. 

Ind.—Petro v. State, 184 N.E. 710, 
204 Ind, 401. 

Ky.—Isaacs v. Commonwealth, 242 
S.W.2d 858—Mitchell v. Common¬ 
wealth, 7 S.W.2d 823, 225 Ky. 83. 

Miss.—Shows v. State, 73 So. 729, 
112 Miss. 731. 

Mo.—State v. Lambert, App., 262 S. 
W. 58. 

Utah.—State v. Loughney, 261 P. 606, 
70 Utah 526. 

Wash.—State v, McCaskey, 166 P. 
1163, 97 Wash. 401. 

16 C.J. p 482 note 97. 

What constitutes reasonable oppor¬ 


tunity for preparation of defense 
see supra § 478. 

Technical objections in capital case 

Technical objections should not 
ordinarily prevent the granting of a 
motion for continuance in a capita] 
case if necessary to a proper presen¬ 
tation of accused’s case, since right 
of accused to a fair trial and com¬ 
pulsory process to compel attend¬ 
ance of his witnesses involves as a 
matter of course time reasonably nec¬ 
essary to prepare for trial. 

Okl.—Dooley v. State, 168 P.2d 651, 
82 Okl.Cr. 243. 

33. Ky.—Gillis v. Commonwealth, 
261 SW. 591, 202 Ky. 821. 

La.—State v. Dunn, 109 So. 56, 161 
La.. 532, error dismissed Dunn v. 
State of Louisiana, 47 S.Ct. 344, 
273 U.S. 656, 744, 71 L.Ed. 825. 
Tex.—McBride v. State, 51 S.W.2d 
337, 121 Tex.Cr. 549—Corpus Juris 
cited in Turner v. State, 241 S.W. 
162, 163, 91 Tex.Cr. 627, 23 A.L.R. 
1378. 

16 C.J. p 482 note 98. 

34. Ky.—Allen v. ’ Commonwealth, 
182 S.W. 176, 168 Ky. 325. 

Counsel ready but accused not 
Where counsel for accused was 
ready to proceed with the trial, the 
fact that accused disagreed did not 
constitute ground for continuance. 
Cal.—People v. Beard, 96 P.2d 961, 
36 C.A.2d 35. 

35. Fla.—Hagan v. State, 63 So. 
443, 66 Fla. 268. 

Ga.—Braxley v. State, 86 S.E. 425, 
17 Ga.App. 196. 

Miss.—Newell v. State, 48 So.2d 332, 
209 Miss. 653. 

35.5 Pour days in rape case 

On appeal from rape conviction, en¬ 
tered after trial held four days after 
indictment had been lodged and six 
days after offense had allegedly been 
committed, record failed to estab¬ 
lish any abuse of discretion by trial 
judge in overruling motions for con¬ 
tinuance, on ground of insufficiency 
of time to prepare defense, made 
three days before trial. 

Miss.—Robinson v. State, 77 So.2d 
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265, 223 Miss. 70, certiorari de¬ 
nied 76 S.Ct. 91, 350 U.S. 851, 100 
L.Ed. 757. 

One week in capital case 

Miss.—Newell v. State, 48 So.2d 332, 
20 Miss. 653. 

Tenn.—Bass v. State, 231 S.W.2d 707, 
191 Tenn. 259. 

Time between arrest and trial 

Where more than five months in¬ 
tervened between time of arrest of 
accused and preliminary hearing and 
date of trial, during which time ac¬ 
cused was out on bail, accused, al¬ 
though brought to trial only two 
days after indictments were returned 
against him, was not deprived of a 
reasonable opportunity to prepare his 
defense by court's refusal to grant 
a continuance. 

Pa.—Commonwealth v. Crandall, 21 
A.2d 232, 145 Pa.Super. 363, certio¬ 
rari denied Crandall v. Common¬ 
wealth of Pennsylvania, 62 S.Ct. 
296, 314 U.S. 686, 86 L.Ed. 549, and 
62 S.Ct. 297, 314 U.S. 686, 86 L.Ed. 
549. 

38. Ga.—Cassidy v. State, 41 S.B.2d 
181, 74 Ga.App. 689—Waters v. 
State, 9 S.E.2d 716, 62 Ga.App. 
720—Waldrip v. State, 130 S.E. 
829, 34 Ga.App. 692. 

16 C.J. p 482 note 4. 

37. Ky.—Breeding v. Common¬ 
wealth, 227 S.W. 151, 190 Ky. 207. 

16 C.J. p 482 note 5. 

38. Ala.—Curtis v. State, 63 So. 745, 
9 Ala.App. 36. 

Ark.—Dobson v. State, 17 S.W. 3. 
Ky.—Wells v. Commonwealth, 6 S.W. 

150, 9 Ky.L. 658. 

16 C.J. p 482 note 6. 

Indictments substantially identical 
(1) Where indictment had been 
quashed on ground that a grand ju¬ 
ror was disqualified and new indict¬ 
ment identical with first, except for 
name of disqualified Juror, was re¬ 
turned and case was called for trial 
on same day, trial judge did not 
abuse his discretion in denying mo¬ 
tion for continuance in order that 
accused might study new indictment 
and prepare defenses thereto. 
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nor will a second trial after the disagreement of 
the jury be continued, no new phase of the case 
having developed to render preparation difficult. 39 

Amendment of indictment or information. Under 
some circumstances an amendment of the indictment 
or information may warrant the granting of a con¬ 
tinuance to enable accused to prepare to meet new 
issues arising as a result of the amendment, 89 * 5 
but an amendment which is not one of substance 
but is merely one of form does not entitle accused 
to a continuance and the court may in such case 
properly refuse a continuance. 39 ' 10 

Laches of accused . It must appear that lack of 
preparation did not arise from accused's own lach¬ 
es. 40 The mere fact that accused has been con¬ 
fined in jail in another county should not excuse 
him from preparing his defense, and is no ground 
for a continuance, 41 especially where counsel was 
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at no time denied ample opportunity to consult and 
to advise fully with accused in and about his de¬ 
fense. 42 

The state, in a criminal case, is entitled to a rea¬ 
sonable time in which to procure the attendance of 
witnesses and to prepare for trial. 43 

b. On Part of Counsel 

While a motion for continuance on the ground of 
want of time for counsel of accused to prepare for trial 
is ordinarily addressed to the sound discretion of the 
court, where no lack of diligence is shown, either on the 
part of accused or of his counsel, and It Is clear that 
counsel has had an Insufficient time, a continuance should 
be granted. Neglect of counsel is not ground for a con¬ 
tinuance. 

Ordinarily, a motion for a continuance on the 
ground of want of time for accused's counsel to pre¬ 
pare for trial is addressed to the sound discretion 
of the court, 44 and the court in the exercise of its 


Ga.—Butts v. State, 83 S.E.2d 610. 
211 Ga. 16. 

(2) Where, on morning of trial, 
accused had announced ready as to 
indictment, charging him with mo¬ 
lesting a minor child, and, during 
morning, such indictment was quash¬ 
ed and another returned Identical In 
all respects with first, except that 
certain portions of child’s anatomy 
were described in their technical, 
rather than colloquial, terminology, 
denial of continuance on ground that 
sufficient time had not been granted 
for examination of new indictment 
and preparation of defense thereun¬ 
der was not an abuse of trial court’s 
discretion. 

Ga.—Quinn v. State, 87 S.E.2d 367, 
91 Ga.App. 869. 

(3) Other Indictments. 

Ky,—Young v. Commonwealth, 238 
S.W.2d 130. 

39. Iowa.—State v. White, 67 N.W. 
267, 98 Iowa 346. 

39.5 Cal.—Ex parte Newbern, 350 
P.2d 116, 3 Cal.Rptr. 364. 

La.—State v. Bolivar, 71 So.2d 559, 
224 La. 1037. 

Amendment as constituting surprise 
entitling accused to continuance see 
infra § 498. 

39.10 Cal.—People v. Suter, 111 P.2d 
23, 43 C.A.2d 444. 

Ind.—Souerdike v. State, 102 N.E.2d 
367, 230 Ind. 192. 

Okl.—Parker v. State, Cr., 273 P.2d 
778. 

Change of date 

(1) A mere change of the date on 
which the crime is alleged to have 
been committed will not require ad¬ 
ditional time to prepare a defense 
unless accused was actually misled 
or otherwise prejudiced by such 
change. 


Cal.—Ex parte Newbern, 350 P.2d 
116, 3 Cal.Rptr. 364. 

(2) Where at beginning of trial 
but prior to time jury were sworn, 
court informed accused that state 
had called attention to a defect in 
indictment and information was sub¬ 
stituted for indictment for purpose 
of correction of date of deceased’s 
death, refusing to grant accused a 
continuance was not an abuse of dis¬ 
cretion. 

Mo.—State v. Courtney, 202 S.W.2d 
72, 356 Mo. 531. 

More particularity 

Where accused pleaded to indict¬ 
ment as originally returned, and dis¬ 
trict attorney was thereafter per¬ 
mitted to amend indictment to show 
with more particularity the offense 
charged, but without changing the 
offense, the amendment did not prej¬ 
udice substantial rights of accused, 
and court did not err In denying a 
continuance to afford accused an op¬ 
portunity to demur or plead to 
amended indictment. 

Cal.—People v. Suter, 111 P.2d 23, 43 
C.A.2d 444. 

40. Ga.—Bower v. State, 29 S.E.2d 
925, 71 Ga.App. 45—Hall v. State, 
95 S.E. 936, 22 Ga.App. 112. 

Ill.—People v. Rasmussen, 159 N.E. 
360, 328 Ill. 332. 

Iowa.—State v. Hillman, 204 N.W. 
248, 200 Iowa 320. 

La.—State v. Dubose, 125 So. 626, 
169 La. 585. 

Miss.—Jones v. State, 152 So. 479, 
168 Miss. 702. 

Mo.—State v. Jennings, 34 S.W.2d 
50, 326 Mo. 1085. 

Okl.—Reynolds v. State, 61 P.2d 269, 
60 Okl.Cr. 92—Hogan v. State, 275 
P. 355, 42 Okl.Cr. 188. 

Wash.—Corpus Juris quoted in State 
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v. Lasswell, 233 P. 928, 929, 133 
Wash. 428. 

16 C.J. p 482 note 8. 

Accused giving bond 

It is duty of accused, who has 
given bond for his appearance at 
specified term of court, to employ 
counsel and take any other steps 
essential to his defense before term 
at which he is bound to appear, and 
motion for postponement by accused 
who waited to employ counsel until 
case was sounded for trial or until 
day of trial, although previously un¬ 
der bond to appear at court, Is prop¬ 
erly overruled. 

Ga.—Bower v. State, 29 S.E.2d 925, 71 
Ga.App. 45. 

Time when diligence should be ex. 
ercised 

Ordinarily, accused is not charged 
with exercise of diligence in prepar¬ 
ing for trial until after the return 
of an Indictment and an arrest there¬ 
under. 

Tex.—McCoy v. State, 104 S.W.2d 875, 
132 Tex.Cr. 454. 

What constitutes diligence general¬ 
ly see infra § 503. 

41. Fla.—Ballard v. State, 12 So. 
865, 31 Fla. 266. 

16 C.J. p 483 note 9. 

42. Mo.—State v. Lewis, 79 S.W. 
671, 181 Mo. 235. 

43. Ill.—Quinn v. People, 77 N.E. 
121, 220 Ill. 28. 

Iowa—State v. Painter, 40 Iowa 298. 

44. U.S.—Torres v. U. S., C.A.Cal.,. 
270 F.2d 252—U. S. v. Rosenstein, 
34 F.2d 630, certiorari denied Ro¬ 
senstein v. U. S., 50 S.Ct. 33, 280 
U.S. 581, 74 L.Ed. 631, and Levy v. 
U. S., 50 S.Ct. 85, 280 U.S. 602, 74 
L.Ed. 647. 

Ala.—Corpus Juris cited in Avery v. 
State, 188 So. 391, 392, 237 Ala. 616„ 
affirmed Avery v. State of Alabama,. 
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discretion should consider the facts and circum¬ 
stances of the particular case. 44 - 5 In the absence of 
an abuse of such discretion to the prejudice or 


disadvantage of accused, such motion may be prop¬ 
erly refused, 45 especially where, from the nature 
and character of the case as disclosed by the record, 


60 S.Ct. 321, 308 U.S. 444, 84 L.Ed. 
377—Peterson v. State, 166 So. 20, 
231 Ala. 625—Milligan v. State, 94 
So. 169, 203 Ala. 223. 

Smith v. State, 80 So.2d 302, 38 
Ala.App. 23, affirmed 80 So.2d 307, 
262 Ala. 584—Johnson v. State, 61 
So.2d 867, 36 Ala.App. 634. 

Ark.—Therman v. State, 168 S.W.2d 
833, 205 Ark. 376. 

D.C.—Tomlinson v. U. S., 93 F.2d 652, 
68 App.D.C. 106, 114 A.L.R. 1315, 
certiorari denied 58 S.Ct. 645, 303 
TJ.S. 646, 82 L.Ed. 1102, and Pratt 
v. IT. S., 58 S.Ct. 645, 303 TJ.S. 642, 
82 L.Ed. 1107. 

Ga.—Woodward v. State, 28 S.E.2d 
480, 197 Ga. 60. 

Iowa.—State v. Myers, 79 N.W.2d 382, 
248 Iowa 44—State v. French, 35 
N.W.2d 1, 240 Iowa 1. 

Kan.—State v. Martin, 265 P.2d 297, 
175 Kan. 373. 

La.—State v. Henry, 198 So. 910, 196 
La. 217—State v. Wilson, 158 So. 
621, 181 La. 61. 

Md.—Hunter v. State, 69 A.2d 505, 
193 Md. 596. 

Miss.—Perkins v. State, 90 So.2d 650, 
229 Miss. 299. 

N.C.—State v. Gibson, 50 S.E.2d 520, 
229 N.C. 497. 

Okl.—Gardner v. State, Cr., 273 P.2d 
455—Garrison v. State, 47 P.2d 224, 
57 Okl.Cr. 230—Prescott v. State, 
37 P.2d 830, 56 Okl.Cr. 259—Queen 
v. State, 212 P. 1021, 23 Okl.Cr. 
146. 

Pa.—Commonwealth v. James, 143 A, 
910, 294 Pa. 156. 

Tex.—Gordy v. State, 268 S.W.2d 126, 
160 Tex.Cr. 201—Abrego v. State, 
248 S.W.2d 490, 157 Tex.Cr. 264- 
Reed v. State, 244 S.W.2d 821, 157 
Tex.Cr. 585—Jones v. State, 240 S. 
W.2d 771, 156 Tex.Cr. 248—Wil¬ 
liams v. State, 187 S.W.2d 667, 148 
Tex.Cr. 427. 

Va.—Tucker v. Commonwealth, 167 
S.E. 253, 159 Va. 1038. 

16 C.J. p 483 note 11. 

Judicial and not arbitrary discretion 
“The discretion which the trial 
court exercises must be judicial, not 
arbitrary, and must be exercised in 
conformity with the laws of the 
state.” 

Okl.—Goben v. State, 201 P. 812, 815, 
20 Okl.Cr. 220. 

Discretion is magisterial discretion 
rather than a personal discretion, 
and is to be exercised according to 
the well-established rules of prac¬ 
tice and procedure and is to be so 
guided by law as to effect substan¬ 
tial justice, and discretion is abused 
if ruling on motion defeats jus¬ 
tice. 

Iowa.—State v. French, 35 N.W.2d 1, 
240 Iowa 1. 


'‘Preparation for trial” consists 

not alone In counsel’s diligent perusal 
of decided cases of nature to be tried, 
but in consulting with client, as¬ 
sembling facts surrounding client’s 
connection with alleged crime, and 
locating and subpoenaing witnesses. 
Ga.—Cartee v. State, 69 S.E.2d 827, 85 
Ga.App. 532. 

There is no fixed rule as to number 
of days that should, of right, be al¬ 
lowed counsel for accused after his 
employment or appointment in crim¬ 
inal case to prepare case for trial, 
but trial judge, in exercise of his 
discretion to grant or refuse contin¬ 
uance, must determine what ends of 
justice require. 

Ga.—Foster v. State, 100 S.E.2d 426, 
213 Ga. 601, certiorari denied Fos¬ 
ter v. State of Georgia, 78 S.Ct. 
559, 355 U.S. 967, 2 L.Ed.2d 542. 

i 

44.5 Ark.—Therman v. State, 168 
S.W.2d 833, 205 Ark. 376. 

Ga.—Foster v. State, 100 S.E.2d 426, 
213 Ga. 601, certiorari denied Fos¬ 
ter v. State of Georgia, 78 S.Ct. 
559, 355 U.S. 967, 2 L.Ed.2d 542— 
Moore v. State, 43 S.E.2d 251, 202 
Ga. 357. 

45. U.S.—U. S. v. Perlstein, C.C.A. 

N.J., 120 F.2d 276—Carpenter v. 
U. S., C.C.AIowa, 113 F.2d 692- 
Baker v. U. S., C.C.A.Va., 21 F.2d 
903, certiorari denied 48 S.Ct. 301, 
276 U.S. 621, 72 L.Ed. 736. 

Ala.—Davis v. State, 66 So.2d 714, 259 
Ala. 212—Campbell v. State, 58 So. 
2d 623, 257 Ala. 322—Peterson v. 
State, 166 So. 20, 231 Ala. 625— 
Jackson v. State, 155 So. 581, 229 
Ala. 48—Jarvis v. State, 126 So. 
127, 220 Ala. 501. 

Street v. State, 96 So.2d 680, 39 
Ala.App. 190, reversed on other 
grounds 96 So.2d 686, 266 Ala. 289 
—Smith v. State, 80 So.2d 302, 38 
Ala.App. 23, affirmed 80 So.2d 307, 
262 Ala. 584—Johnson v. State, 61 
So.2d 867, 36 Ala.App. 634—Hall¬ 
man v. State, 61 So.2d 857, 36 Ala. 
App. 592, certiorari denied 61 So.2d 
861, 258 Ala. 278—Bankhead v. 
State, 32 So.2d 814, 33 Ala.App. 
269. 

Ark.—Francis v. State, 77 S.W.2d 
56, 190 Ark. 93. 

Cal.—People v. Davis, 276 P.2d 801, 
43 C.A.2d 661, certiorari denied 
Davis v. People of State of Califor¬ 
nia, 75 S.Ct. 581, 349 U.S. 905, 99 
L.Ed. 1241. 

D.C.—Tomlinson v. U. S., 93 F.2d 
652, 68 App.D.C. 106, 114 A.L.R. 
1315, certiorari denied 58 S.Ct. 
645, 303 U.S. 646, 82 L.Ed. 1102, 
and Pratt v. U. S., 58 S.Ct. 645, 
303 U.S. 642, 82 L.Ed. 1107. 

Fla.—Hysler v. State, 181 So. 354, 132 
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Fla. 209—Moore v. State, 168 So. 
397, 124 Fla. 332. 

Ga.—Jones v. State, 108 S.E.2d 327, 
214 Ga. 828—Adams v. State, 103 
S.E.2d 550, 214 Ga. 131—Corbin v. 
State, 91 S.E.2d 764, 212 Ga. 231, 
certiorari denied 76 S.Ct. 1057, 351 

U. S. 987, 100 L.Ed. 1501—Blackston 
v. State, 71 S.E.2d 221, 209 Ga. 
160—McLendon v. State, 52 S.E.2d 
294, 205 Ga. 55—Stanford v. State, 
38 S.E.2d 823, 201 Ga. 173—Smith 

V. State, 33 S.E.2d 338, 198 Ga. 849 
—Woodward v. State, 28 S.E.2d 480. 
197 Ga. 60—Anderson v. State, 9 
S.E.2d 642, 190 Ga. 455—Trammell 
v. State, 189 S.E. 529, 183 Ga. 711— 
Hulsey v. State, 159 S.E. 270, 172 
Ga. 797—Gower v. State, 143 S.E. 
593, 166 Ga. 500—Gore v. State, 118 
S.E. 40, 155 Ga. 642. 

Davis v. State, 103 S.E.2d 86, 97 
Ga.App. 342—Copeland v. State, 17 
S.E.2d 288, 66 Ga.App. 142—Battey 
v. State, 16 S.E.2d 441, 65 Ga.App. 
748—Turner v. State, 179 S.E. 850, 
51 Ga.App. 216—Merritt v. State, 
164 S.E. 473, 45 Ga.App. 371. 

Idaho.—State v. Van Vlack, 65 P.2d 
736, 57 Idaho 316. 

Ill.—People v. Surgeon, 154 N.E.2d 
253, 15 Ill.2d 236—People v. Clark, 
137 N.E.2d 54, 9 I11.2d 46, certiorari 
denied Clark v. People of State of 
Illinois, 77 S.Ct. 559, 352 U.S. 1002, 
1 L.Ed.2d 546, rehearing denied 77 
S.Ct. 717, 353 U.S. 931, 1 L.Ed.2d 
725—People v. Van Norman, 2 N.E. 
2d 891, 364 Ill. 28—People v. Tou- 
hy, 197 N.E. 849, 361 Ill. 332- 
People v. McCaffrey, 167 N.E. 795, 
336 Ill. 111. 

Iowa.—State v. Myers, 79 N.W.2d 
382, 248 Iowa 44—State v. Mitchell, 
192 N.W. 1, 195 Iowa 1073. 

Kan.—State v. Martin, 265 P.2d 297, 
175 Kan. 373—State v. Badgley, 37 
P.2d 16, 140 Kan. 349. 

Ky.—Pittman v. Commonwealth, 242 
S.W.2d 875—Perkins v. Common¬ 
wealth, 223 S.W.2d 997, 311 Ky. 304 
—Whitaker v. Commonwealth, 179 
S.W.2d 448, 297 Ky. 279—McElwain 
v. Commonwealth, 170 S.W.2d 3, 
293 Ky. 677—Bryant v. Common¬ 
wealth, 168 S.W.2d 587, 293 Ky. 
149—Sanders v. Commonwealth, 
163 S.W.2d 493, 291 Ky. 216—Cas¬ 
well v. Commonwealth, 147 S.W.2d 
1045, 285 Ky. 394—Mixon v. Com¬ 
monwealth, 137 S.W.2d 710, 282 
Ky. 25—Tate v. Commonwealth, 80 
S.W.2d 817, 258 Ky. 685—Jones v. 
Commonwealth, 38 S.W.2d 251, 238 
Ky. 453—Williams v. Common¬ 
wealth, 19 S.W.2d 964, 230 Ky. 327 
—McQueen v. Commonwealth, 5 
S.W.2d 487, 224 Ky. 89—Belcher v. 
Commonwealth, 287 S.W. 550, 216 
Ky. 126—Griffin v. Commonwealth, 
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prepare for trial, 46 where it appears that accused ] trial, 47 or where it does not appear that, if the case 


265 S.W. 327, 204 Ky. 733—Thomp¬ 
son v. Commonwealth, 255 S.W. 852, 
201 Ky. 13. 

La.—State v. Elias, 87 So.2d 132, 229 
La. 929—State v. Johnson, 74 So. 
2d 402, 226 La. 30—State v. Thom¬ 
as, 38 So.2d 149, 214 La. 499— 
State v. Green, 26 So.2d 487, 210 
La. 157—State v. Henry, 198 So. 
910, 196 La. 217—State v. Longino, 
186 So. 79, 191 La. 714—State v. 
Pouncey, 162 So. 60, 182 La. 511— 
State v. Leahy, 144 So. 138, 175 
La. 659—State v. Taylor, 139 So. 
463, 173 La. 1010, certiorari denied 
Taylor v. State of Louisiana, 52 
S.Ct. 408, 285 U.S. 547, 76 L.Ed. 
938—State v. Williams, 110 So. 766, 
162 La. 590—State v. Thomas, 106 
So. 670, 159 La. 1076—State v. Mur¬ 
phy, 97 So. 397, 154 La. 190—State 
V. Gilliard, 78 So. 978, 143 La. 604. 
Md.—Hunter v. State, 69 A.2d 505, 
193 Md. 596. 

Mass.—Commonwealth v. Klangos, 96 
N.E.2d 176, 326 Mass. 690—Com¬ 
monwealth v. Friedman, 152 N.E. 
60, 256 Mass. 214. 

Miss.—Perkins v. State, 90 So.2d 650, 
229 Miss. 299—Garner v. State, 30 
So.2d 413, 202 Miss. 21—Pearson v. 
State, 167 So. 644, 176 Miss. 9. 

Mo.—State v. Messino, 30 S.W.2d 
750, 325 Mo. 743—State v. Crump, 
274 S.W. 62—State v. Mitchell, 204 
S.W. 801. 

Mont.—State v. McLeod, 311 P.2d 
400, 131 Mont. 478. 

N.C.—State v. Gibson, 50 S.E.2d 520, 
229 N.C. 497—State v. Henderson, 
3 S.E.2d 357, 216 N.C. 99—State v. 
Godwin, 3 S.E.2d 347, 216 N.C. 49 
—State v. Burnett, 115 S.E. 67, 184 
N.C. 783. 

Okl.—Gardner v. State, Cr., 273 P.2d 
455—Igo v. State, Cr., 267 P.2d 
1082—Jones v. State, 236 P.2d 102, 
94 Okl.Cr. 359—Mott v. State, 232 
P.2d 166, 94 Okl.Cr. 145—Waters 
v. State, 197 P.2d 299, 87 Okl.Cr. 
236—Porter v. State, 133 P.2d 903, 
76 Okl.Cr. 16—Lemke v. State, 32 
P.2d 331, 56 Okl.Cr. 1—Jewell v. 
State, 273 P. 366, 41 Okl.Cr. 389- 
Hunter v. State, 212 P. 1014, 23 
Okl.Cr. 125. 

Pa.—Commonwealth v. Flood, 153 A. 
152, 302 Pa. 190. 

Commonwealth v. Rouchie, 7 A. 
2d 102, 135 Pa.Super. 594. 

Commonwealth ex rel. Haines v. 
Burke, Com.Pl., 24 Leh.L.J. 496, af¬ 
firmed 98 A.2d 208, 173 Pa.Super. 
477, 98 A.2d 208, certiorari denied 
74 S.Ct. 532, 347 U.S. 930, 98 L.Ed. 
1082. 

S.C.—State v. Woods, 1 S.E.2d 190, 
189 S.C. 281—State v. Crosby, 158 
S.E. 686, 160 S.C. 301—State v. 
Hawkins, 110 S.E. 250, 118 S.C. 
247. 

Tex.—Richardson v. State, 302 S.W. 


2d 140, 164 Tex.Cr. 654—Lamkin v. 
State, 301 S.W.2d 922, 165 Tex.Cr. 
11, certiorari denied In re Lamkin, 
78 S.Ct. 137, 355 U.S. 59, 2 L.Ed.2d 
107, rehearing denied 78 S.Ct. 335, 
355 U.S. 908, 2 L.Ed.2d 263—Gordy 
v. State, 268 S.W.2d 126, 160 Tex. 
Cr. 201—Jones v. State, 240 S.W. 
2d 771, 150 Tex.Cr. 248—Hill v. 
State, 212 S.W.2d 143, 152 Tex.Cr. 
248—Williams v. State, 187 S.W.2d 
667, 148 Tex.Cr. 427—Jackson v. 
State, 27 S.W.2d 1102, 115 Tex.Cr. 
395—McKenzie v. State, 11 S.W.2d 
172, 116 Tex.Cr. 395, rehearing de¬ 
nied 12 S.W.2d 578, 116 Tex.Cr. 395 
—Rochelle v. State, 294 S.W. 860, 
107 Tex.Cr. 79—Bradley v. State, 
256 S.W. 292, 96 Tex.Cr. 81— 

Mathews v. State, 249 S.W. 1072, 
93 Tex.Cr. 650. 

Utah.—State v. Cano, 228 P. 563, 64 
Utah 87. 

Va.—Tucker v. Commonwealth, 167 
S.E. 253, 159 Va. 1038—Sims V. 
Commonwealth, 115 S.E. 382, 134 
Va. 736. 

Wash.—State v. Comer, 28 P.2d 1027, 
176 Wash. 257, appeal dismissed 
Comer v. State of Washington, 54 
S.Ct. 782, 292 U.S. 610, 78 L.Ed. 
1470. 

Wyo.—James v. State, 196 P. 1045, 
27 Wyo. 378. 

16 C.J. p 483 note 12. 

One day’s preparation In murder case 

Where counsel were appointed 
about 11:30 A. M. to defend accused 
on charge of murder to be tried the 
following day at 11 A. M., trial 
court's refusal to grant continuance 
on ground that accused's counsel 
had not had sufficient time to pre¬ 
pare for trial was not an abuse of 
discretion as depriving accused of 
constitutional “privilege of counsel.’’ 
Ga.—Cannady v. State, 9 S.E.2d 241, 
190 Ga. 227. 

Twenty minutes In bigamy case 

Where counsel was appointed to 
represent accused in bigamy prose¬ 
cution twenty minutes before trial, 
but no unusual or intricate matter 
of law or fact appeared, the overrul¬ 
ing of motion for continuance on 
ground of want of time to prepare 
for trial was not abuse of discretion. 
Ga.—Roth v. State, 27 S.E.2d 473, 70 
Ga.App. 93. 

46. U.S.—Bryant v. U. S., C.A.Tex., 
252 F.2d 746—Schackow v. Govern¬ 
ment of Canal Zone, C.C.A.Canal 
Zone, 108 F.2d 625—Boyer v. U. 
S., C.C.A.Ga., 92 F.2d 857. 

Calabro v. U. S., C.C.A.Pa., 282 
F. 272. 

Ariz.—State v. Lantz, 231 P,2d 454, 
72 Ariz. 115—Sam v. State, 265 P. 
609, 33 Ariz. 383, followed in Shew 
Chin v. State, 265 P. 621, 33 Ariz. 
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419, and Gee Long v. State, 265 P. 
622, 33 Ariz. 420. 

Cal.—People v. Vigghiany, App., 5 
Cal.Rptr. 501. 

D.C.—Fook v. U. S., 164 F.2d 716, 82 
U.S.App.D.C. 391, certiorari denied 
68 S.Ct. 608, 333 U.S. 838, 92 L.Ed. 
1122 . 

Ga.—McLendon v. State, 52 S.E.2d 
294, 205 Ga. 55. 

Stamper v. State, 95 S.E. 266, 21 
Ga.App. 798. 

Ill.—People v. Martin, 34 N.E.2d 845, 
376 Ill. 569. 

Ky.—Hood v. Commonwealth, 198 S. 
W.2d 793, 303 Ky. 686—Adkins v. 
Commonwealth, 191 S.W.2d 935 r 
301 Ky. 384—Corpus Juris olted la 
Miller v. Commonwealth, 109 S.W. 
2d 841, 845, 270 Ky. 378—Sebree v. 
Commonwealth, 86 S.W.2d 282, 260 
Ky. 526—Mannin v. Common¬ 
wealth, 279 S.W. 945, 212 Ky. 520 
—Graham v. Commonwealth, 252 
S.W. 1012, 200 Ky. 161—Piercy v. 
Commonwealth, 244 S.W. 52, 195 
Ky. 725. 

La.—State v. Stone, 180 So. 411, 189 
La. 567—State v, Flores, 124 So. 
132, 169 La. 22. 

Mass.—Commonwealth v. Chapin, 
132 N,E.2d 404, 333 Mass. 610, cer¬ 
tiorari denied Chapin v. Common¬ 
wealth of Massachusetts, 77 S.Ct. 
75, 352 U.S. 857, 1 L.Ed.2d 63. 

Or.—State v. Payne, 244 r.2d 1025, 
195 Or. 624. 

S.C.—State v. Jones, 188 S.E. 178, 
182 S.C. 1. 

16 C.J. p 483 note 13. 

Time allowed aooused himself con¬ 
trols 

“The all-important Question . , . 
is the time allowed . . , [accused] 
himself.” 

Pa.—Commonwealth v. Lockard, 188 
A. 765, 758, 325 Pa. 56. 

Commonwealth v. Rouchie, 7 A. 
2d 102, 105, 135 Pa.Supor. 594. 

More than statutory time 
Ariz.—State v. Hendricks, 186 P.2d 
943, 66 Ariz. 235. 

Mont.—State v. McLeod, 311 P.2d 
400, 131 Mont. 478. 

Ten days in murder case 

Where attorney appointed by court 
to represent accused in prosecution 
for murder had ten days in which 
to prepare case before trial, refusal 
to grant motion of accused for con¬ 
tinuance on ground of insufficient 
time was not abuse of discretion. 
Ala.—Walker v. State, 90 So.2d 221, 
265 Ala. 233. 

47. Cal.—People v. Andary, 261 P. 

2d 791, 120 C.A.2d 675. 

Fla.—Wadsworth v. State, 186 So. 
435, 136 Fla. 134. 

Ga.—Foster v. State, 100 S.E.2d 426, 
213 Ga. 601, certiorari denied Fos- 
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had been continued, counsel would, at a later date, 
have been any better prepared to go to trial. 48 

However, all persons accused of crime, and their 
counsel, are entitled to a reasonable time in which 
to prepare for a trial after an accusation of crime 
is made, as is discussed supra § 478, and, where no 
lack of diligence is shown, either on the part of ac¬ 
cused or of his counsel, and it is clear that counsel 


has had insufficient time to prepare, a continuance 
should be granted, 49 or at least an offer should be 
made to postpone the trial for a reasonable time. 50 
Especially is this true where counsel is appointed by 
the court, 51 in which case greater indulgence should 
be allowed. 52 Ordinarily, it is essential, however, 
that accused show no lack of diligence in endeavor¬ 
ing to employ counsel, 53 although under some cir- 


ter v. State of Georgia, 78 S.Ct. 559, 
355 U.S. 967, 2 L.Ed.2d 542. 

Iowa.—State v. Myers, 79 N.W.2d 
382, 248 Iowa 44. 

Miss.—Coggins v. State, 106 So.2d 
388, 234 Miss. 369. 

Or.—State v. Nelson, 92 P.2d 182, 
162 Or. 430—State v. Haynes, 253 
P. 7, 120 Or. 573. 

S.C.—State v. Middleton, 36 S.E.2d 
742, 207 S.C. 478. 

Tex.—Meyers v. State, 22 S.W.2d 922, 
113 Tex.Cr. 462. 

48- Ky.—Vick v. Commonwealth, 33 

5. W.2d 297, 236 Ky. 436—Haywood 
v. Commonwealth, 298 S.W. 985, 
221 Ky. 378—Mannin v. Common¬ 
wealth, 279 S.W. 945, 212 Ky. 529 
—Thompson v. Commonwealth, 
255 S.W. 852, 201 Ky. 19—Piercy 
v. Commonwealth, 244 S.W. 52, 195 
Ky. 725. 

N.J.—State v. Zied, 183 A. 210, 116 
N.J.Law 234. 

Tex.—Sands v. State, 97 S.W.2d 190, 
131 Tex.Cr. 177. 

16 C.J. p 483 note 14. 

49. U.S.—Turinetti v. U. S., C.C.A. 
Neb., 2 F.2d 15. 

U. S. v. Stein, D.C.N.T., 140 F. 
Supp. 761. 

Ariz.—Corpus Juris cited lu Stirling 
v. State, 297 P. 871, 872, 38 Ariz. 
120 . 

Ark.—Maxwell v. State, 225 S.W.2d 
687, 216 Ark. 393. 

Oal.—People v. Robinson, 269 F.2d 

6, 42 C.2d 741. 

People v. Simpson, 88 P.2d 175, 
31 C.A.2d 267. 

D.C.- -Creed v. U, S., Mun.App., 156 
A.2d 676. 

Ga.—Cummings v. State, 107 S.E. 
771, 151 Ga. 593. 

Akridge v. State, 68 S.E.2d 168, 
85 Ga.App. 117—Cassidy v. State, 
41 S.E.2d 181, 74 Ga.App. 689— 
Waldrip v. State, 130 S.E. 829, 34 
Ga.App. 692. 

Ill.—People v. Kenzik, 137 N.E.2d 
270, 9 Ill.2d 204—People v. Crump, 
125 N.E.2d 615, 5 I11.2d 251—Peo¬ 
ple v. Davis, 92 N.E.2d 649, 406 
Ill. 215—People v. Dunham, 166 N. 
E. 97, 334 Ill. 516—People v. Kur- 
ant, 163 N.E. 411, 331 Ill. 470- 
People v. Blumenfeld, 161 N.E. 
857, 330 Ill. 474. 

People v. Bailey, 134 N.E.2d 369, 
10 Ill.App.2d 150. 

Ind.—Bradley v. State, 84 N.E.2d 
580, 227 Ind. 131. 


Ky.—Brashear v. Commonwealth, 
328 S.W.2d 418—Mason v. Com¬ 
monwealth, 294 S.W.2d 941—Woos- 
ley v. Commonwealth, 282 S.W.2d 
625—Raisor v. Commonwealth, 278 
S.W.2d 635—Davis v. Common¬ 
wealth, 220 S.W.2d 844, 310 Ky. 
360—Nelson v. Commonwealth, 175 
S.W.2d 132, 295 Ky. 641—Chenault 
v. Commonwealth, 138 S.W.2d 969, 
282 Ky. 453—Shelton v. Common¬ 
wealth, 134 S.W.2d 653, 280 Ky. 
733—Johnston v. Commonwealth, 
124 S.W.2d 1035, 276 Ky. 615—Fu¬ 
gate v. Commonwealth, 72 S.W.2d 
47, 254 Ky. 663—Hendrickson v. 
Commonwealth, 257 S.W. 1029, 201 
Ky. 582. 

La.—State v. Wilson, 158 So. 621, 181 
La. 61. 

Miss.—Cruthirds v. State, 2 So.2d 
145, 190 Miss. 892. 

Mo.—State v. Jackson, 130 S.W.2d 
595, 344 Mo. 1055. 

Mont.—State v. Blakeslee, 306 P.2d 
1103, 131 Mont. 47. 

Neb.—Dolen v. State, 27 N.W.2d 264, 
148 Neb. 317. 

N.Y.—People v. Zuckerman, 162 N.Y. 

S.2d 298, 5 Misc.2d 654. 

Okl.—Goben v. State, 201 P. 812, 20 
Okl.Cr. 220. 

Wash.—State v. Hartwig, 219 P.2d 
564, 36 Wash.2d 598. 

16 C.J. p 484 note 19. 

Under statute mandatorily requir¬ 
ing that accused shall have as much 
as three days after apprehension for 
preparation of his defense, it is re¬ 
versible error to enforce, over his 
objection, a trial on indictment on 
the day following his arrest. 

Ky.—Brock v. Commonwealth, 81 S. 

W.2d 594, 258 Ky. 778. 

Refusal because of inconvenience to 
prosecuting witness 
Denial of motion for a continuance 
to enable attorneys properly to pre¬ 
pare for defense on the law and 
facts, because of the inconvenience 
which granting motion would cause 
prosecuting witness who was about 
to move out of the state, caused 
justice to be defeated and was an 
abuse of discretion. 

Iowa.—State v. French, 35 N.W.2d 1, 
240 Iowa 1. 

50. Ga.—Reliford v. State, 79 S.E. 
1128, 140 Ga. 777. 

16 C.J. p 484 note 20. 

51. Ala.—Rogers v. State, 61 So.2d 
249, 36 Ala.App. 602. 
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Ga.—Sheppard v. State, 141 S.E, 196, 
165 Ga. 460. 

Ill.—People v. Kenzik, 137 N.E.2d 
270, 9 I11.2d 204. 

Ky.—Woosley v. Commonwealth, 282 
S.W.2d 625—Wolfe v. Common¬ 
wealth, 135 S.W.2d 896, 281 Ky. 
301—Moore v. Commonwealth, 86 
S.W.2d 145, 260 Ky. 437—Cass v. 
Commonwealth, 33 S.W.2d 332, 236 
Ky. 462—Jackson v. Common¬ 
wealth, 287 S.W. 17, 215 Ky. 800- 
Miller v. Commonwealth, 247 S.W. 
956, 197 Ky. 703. 

La.—State v. Martin, 81 So. 747, 145 
La. 35. 

Mo.—State v. Kauffman, 46 S.W.2d 
843, 329 Mo. 813—State v. Richard¬ 
son, 46 S.W.2d 576, 329 Mo. 806. 
Counsel appointed on day of trial 
Refusal of continuance to accused 
who was defended by counsel ap¬ 
pointed by court on day of trial was 
error. 

Ky.—Mason v. Commonwealth, 294 S. 
W.2d 941. 

Neb—Dolen v. State, 27 N.W.2d 264, 
148 Neb. 317. 

Wash.—State v. Hartwig, 219 P.2d 
564, 36 Washed 598. 

52. La.—State v. Collins, 29 So. 180, 
104 La. 629, 632, 81 Am.S.R. 150. 

16 C.J. p 484 note 21. 

53. Ark.—French v. State, 168 S.W. 
2d 829, 205 Ark. 386. 

Ga.—Boyd v. State, 10 S.E.2d 271, 
63 GaApp. 84—Thompson v. State, 
179 S.E. 200, 61 GaApp. 5—Stamp¬ 
er v. State, 95 S.E. 266, 21 GaApp. 
798. 

Kan.—State v. Badgley, 37 P.2d 16, 
140 Kan. 349. 

Ky.—Wolfe v. Commonwealth, 135 
S.W.2d 896, 281 Ky. 301—Corpus 
Juris cited in Miller v. Common¬ 
wealth, 109 S.W.2d 841, 845, 270 
Ky. 378. 

La.—State v. Murry, 115 So. 813, 
165 La. 653—State v. Williams, 
110 So. 766, 162 La. 590—State v. 
Gilliard, 78 So. 978, 143 La. 604. 
Tex.—Richardson v. State, 302 S.W. 

2d 140, 164 Tex.Cr. 654. 

Utah.—State v. Penderville, 272 P. 

2d 195, 2 Utah 2d 281. 

Wash.—Corpus Juris quoted in State 
v. Lasswell, 233 P. 928, 929, 133 
Wash. 428. 

16 C.J. p 483 note 15. 

Pact that accused saw fit to delay 
employment of counsel who actually 
represented him at trial was not 
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cumstances an adjournment for a limited period may erally not viewed with favor, 66 especially where 
be required even in the absence of such a showing. 64 accused has other counsel. 67 Courts cannot be 
The affidavit of want of sufficient time comes with obliged to wait on the payment of fees to counsel be 
more grace from the counsel than from accused him- ^ ore nn £ m £ accuse o ria . 
self. 66 The fact that counsel has been so busily Substituted or additional counsel . While a want 
engaged in other professional matters that he has of preparation resulting from a change or with- 
been unable to devote the proper time to the case drawal of accused's counsel may be ground for 
in question is a factor to be considered by the court a reasonable postponement under some circumstanc- 
in the exercise of its discretion, 65 * 6 but is not neces- es, 69 the granting or refusing of a motion for con- 
sarily the deciding factor, 56 * 10 and, indeed, is gen- tinuance based on such ground is ordinarily discre- 


grounds for a continuance particular¬ 
ly where he was ably represented. 
Ariz.—State v. Hendricks, 186 P.2d 
943, 66 Ariz. 236. 

Anticipating' indictment 
Where affidavit dated October 6 
and charging offense was filed and 
accused was bound over to await 
grand jury action, accused should 
have anticipated practical certainty 
of an indictment and should have 
taken steps accordingly, and trial 
court did not abuse its discretion in 
refusing continuance so as to permit 
counsel, who was not employed until 
October 30 or 31, to prepare defense. 
Miss.—Hathorn v. State, 82 So.2d 653, 
226 Miss. 77. 

Indefinite postponement properly re¬ 
fused 

La.—State v. White, 111 So. 795, 163 
La. 386. 

54. La.—State v. White, 111 So. 795, 
163 La. 386. 

Dereliction insufficient by itself to 
deprive of right 

In determining whether or not tri¬ 
al court abused its discretion in de¬ 
nying continuance to accused who ob¬ 
tained counsel only a few hours be¬ 
fore trial, the dereliction of accused 
in the matter of providing counsel 
for himself may not be entirely dis¬ 
regarded,* however, dereliction in 
and of itself is not sufficient to de¬ 
prive him of the right to a fair 
trial. 

Neb.—Cox v. State, 68 N.W.2d 497, 
159 Neb. 811. 

Prior assuranoe by accused 

Where court-appointed attorney 
had only four hours to prepare for 
trial, court erred in refusing to grant 
continuance, although accused had 
earlier told court he had retained his 
own counsel and would be ready for 
trial on that date. 

Ky.—Raisor v. Commonwealth, 278 
S.W.2d 635. 

55. Ind.—Smith v. State, 31 N.E. 807, 
132 Ind. 145—Burchfield v. State, 
82 Ind. 580. 

55.5 U.S.—U. S. v. Perlstein, C.C.A. 
N.J., 120 F.2d 276. 

Ill.—People v. Kenzik, 137 N.E.2d 
270, 9 III.2d 204. 

People v. Bailey, 134 N.E.2d 369, 
10 Ill.App.2d 150. 


Ky.—Brashear v. Commonwealth, 328 
S.W.2d 418. 

55.10 U.S.—U. S. v. Perlstein, C.C.A. 

N.J., 120 F.2d 276. 

Ala.—Bankhead v. State, 32 So.2d 
814, 33 Ala.App. 269. 

Ga.—Corbin v. State, 91 S.E.2d 764, 
212 Ga. 231, certiorari denied 76 
S.Ct. 1057, 351 U.S. 987, 100 L.Ed. 
1501—Anderson v. State, 9 S.E.2d 
642, 190 Ga. 455. 

La.—State v. Green, 26 So.2d 487, 210 
La. 157. 

Mont.—State v. McLeod, 311 P.2d 400, 

131 Mont. 478. 

Refusal not abuse of discretion or 
denial of due process 

(1) Where information was filed 
April 27, 1948, trial was set for June 
9, 1948, and accused’s attorney noti¬ 
fied on June 1, 1948, of the date set 
for trial and on June 3, attorney 
moved for a continuance claiming 
that he had other causes pending but 
did not state what other causes were 
or that he had been unable to secure 
continuance of other cases, refusing 
continuance was not an abuse of dis¬ 
cretion or denial of due process. 

Mich.—People v. Banning, 44 N.W.2d 

841, 829 Mich. 1. 

(2) Denial of motion for continu¬ 
ance based only on claim that coun¬ 
sel for accused was counsel in a num¬ 
ber of civil cases and that there was 
a conflict of trial dates was not an 
abuse of discretion. 

Okl.—Lightle v. State, Cr., 321 P.2d 
713. 

56. Ind.—Smith v. State, 31 N.E. 807, 

132 Ind. 146. 

Tex.—Lamkin v. State, 301 S.W.2d 
922, 165 Tex.Cr. 11, certiorari de¬ 
nied In re Lamkin, 78 S.Ct. 137, 
356 U.S. 59, 2 L.Ed.2d 107, rehear¬ 
ing denied 78 S.Ct. 336, 355 U.S. 908, 
2 L.Ed.2d 263. 

16 C.J. p 483 note 17. 

’’The calling of the docket and the 
trial of cases cannot be made sub¬ 
servient to the convenience and en¬ 
gagements of counsel in other cases.” 
Va.—Sims v. Commonwealth, 116 S.E. 

382, 386, 134 Va. 736. 

Not legal grounds for continuance 
Other professional engagements ex¬ 
isting at time of counsel’s employ¬ 
ment as attorney for accused do not 
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constitute legal grounds for the 
granting of a continuance. 

La.—State v. Henry, 198 So. 910, 196 
La. 217. 

57. Ga.—Holland v. State, 72 S.E. 
290, 9 Ga.App. 831. 

Ind.—Wheeler v. State, 63 N.E, 975* 
158 Ind. 687. 

58. Ill—People v. Touhy, 197 N.E. 
849, 361 Ill. 332. 

Ky.—Sebree v. Commonwealth, 86 S. 

W.2d 282, 260 Ky. 526. 

Delay In payment 
Where crime charged was alleged 
to have taken place on April 21, and 
preliminary hearing was held on May 
1, and accused was represented by 
counsel, who subsequently represent¬ 
ed him on appeal, although accused 
was unable to pay fees to attorney 
and additional counsel employed for 
trial until May 15 and 19, and trial 
was scheduled for May 26, court did 
not abuse discretion in refusing con¬ 
tinuance requested on ground of in¬ 
sufficient time for preparation of 
defense by mere existence of such 
situation without more. 

Okl.—Igo v. State, Cr., 267 P.2d 1082. 

59. Ariz.—Stirling v. State, 297 P. 
871, 38 Ariz. 120. 

Cal.—People v. Robinson, 269 P.2d 
6, 42 C.2d 471. 

Colo.—Mitchell v. District Court of 
Second Judicial Dist. of Colo., 180 
P.2d 861, 116 Colo. 303. 

Ill.—People v. Bailey, 184 N.E.2d 369, 
10 Ill.App.2d 150. 

Ky.—Woods v. Commonwealth, 305 
S.W.2d 935. 

Miss.—Blakeney v. State, 87 So.2d 
472, 228 Miss. 162. 

Mont.—State v. Blakeslee, 306 P.2d 
1103, 131 Mont. 47. 

Okl.—Ex parte Cannis, 173 P.2d 586, 
83 Okl.Cr. 113—Staley v. State, 84 
P.2d 813, 65 Okl.Cr. 227, followed 
in Vandeventer v. State, 84 P.2d 
819, 65 Okl.Cr. 239. 

Va.—Smith v. Commonwealth, 156 S. 

E. 577, 155 Va. 1111, 

Refusal reversible error 
Where accused is represented by 
counsel who is employed or appoint¬ 
ed immediately after withdrawal of 
original counsel, refusal of motion for 
continuance to give new counsel ade¬ 
quate time for consultation and prep¬ 
aration is reversible error. 
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tionary with the court, 60 and, in the absence of a 
prejudicial abuse of discretion, such a motion may 
be properly denied, 61 particularly where the change 
of counsel is unexplained, 62 where accused has not 
been diligent in procuring new counsel 63 or in pre- 
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paring for trial, 64 or where counsel has waived any 
right to a continuance based on his substitution. 65 

Want of preparation on the part of additional 
counsel is not necessarily a ground for continuance 
where accused is otherwise adequately represented, 66 


Ind.—Bolkovac v. State, 98 N.E.2d 
250, 229 Ind. 294. 

Intoxication and commitment of act¬ 
ing counsel 

Where the court was compelled to 
commit accused's counsel for con¬ 
tempt, by* reason of such counsel’s 
intoxication, an adjournment for a 
reasonable time thereafter to allow 
other counsel to become familiar with 
the facts of the case is all that ac¬ 
cused has a right to claim, and a 
continuance is properly* denied. 

Cal.—People v. Warren, 63 P. 87, 130 
C. 678. 

60. U.S.—U. S. v. Coleman, C.A.N.Y., 
272 F.2d 108—Holt v. U. S., C.A.Mo., 
267 F.2d 497. 

Ind.—Hartsfleld v. State, 94 N.E.2d 
453, 228 Ind. 616. 

Okl.—Conner v. State, 89 P.2d 991, 66 
Okl.Cr. 89—Riley v. State, 78 P.2d 
712, 64 Okl.Cr. 183. 

Tex.—Buhler v. State, 210 S.W.2d 816, 
152 Tex.Cr. 43. 

61. U.S.—U. S. v. Yager, C.A.Ind., 
220 F.2d 795, certiorari denied 75 
S.Ct. 895, 349 U.S. 963, 99 L.Ed. 
1285—Heald v. U. S., C.A.Colo., 177 
F.2d 781—Harper v. U. S., C.C.A. 
Mo., 143 F.2d 795—Crono v. U. S., 
C.C.A.Cal., 59 F.2d 339. 

Ala.—Pinkerton v. State, 22 So.2d 
111, 32 Ala.App. 115, reversed on 
other grounds 22 So.2d 113, 246 Ala. 
540. 

Ariz.—Stirling v. State, 297 P. 871, 
38 Ariz. 120. 

Ark.—Turner v. State, 275 S.W.2d 24, 
224 Ark. 505—Meyer v. State, 236 
S.W.2d 996, 218 Ark. 440. 

Cal.—People v. McNabb, 45 P.2d 334, 
3 C.2d 441, certiorari dismissed 
McNabb v. People of State of Cali¬ 
fornia, 56 S.Ct. 163, 296 U.S. 660, 
80 L.Ed. 470. 

People v. Whinnery, 131 P.2d 33, 
55 C.A,2d 794—People v. West, 282 
P. 826, 102 C.A. 359—People v. 
Ralph, 227 P. 642, 67 C.A. 270. 
Ind.—Hartsfleld v. State, 94 N.E.2d 
453, 228 Ind. 616. 

Mich.—People v. Fleisher, 34 N.W.2d 
15, 322 Mich. 474. 

Miss.—Perkins v. State, 90 So.2d 650, 
229 Miss. 299—Bynum v. State, 76 
So.2d 821, 222 Miss. 632. 

Mo.—State v. Harrison, 285 S.W. 83. 
Neb.—Cornell v. State, 294 N.W. 851, 
138 Neb. 708, opinion amended on 
other grounds 299 N.W. 231, 139 
Neb. 878. 

N.J.—State v. Gallo, 24 A.2d 557, 128 
N.J.Law 172, affirmed 28 A.2d 95, 
129 N.J.Law 52. 


N.Y.—People v. Milne, 1 N.Y.S.2d 1, 
253 App.Div. 768. 

Okl.—Conner v. State, 89 P.2d 991, 66 
Okl.Cr. 89—Riley v. State, 78 P.2d 
712, 64 Okl.Cr. 183—Richards v. 
State, 179 P. 777, 15 Okl.Cr. 582- 
Reed v. State, 174 P. 800, 14 Okl. 
Cr. 651—Brewer v. State, 165 P. 
634, 13 Okl.Cr. 514. 

Or.—State v. Haynes, 253 P. 7, 120 
Or. 573. 

Pa.—Commonwealth v. Meyers, 139 
A. 374, 290 Pa. 573. 

S.C.—State v. Middleton, 36 S.E.2d 
742, 207 S.C. 478. 

Reliance on promise of witness not 
to appear 

Accused could not with impunity 
rely on promise by witness for pros¬ 
ecution that he and other witnesses 
would not appear against accused, 
dismiss his then counsel and be heard 
to complain that his attorney em¬ 
ployed just day before trial did not 
have sufficient time to prepare the 
case. 

Ky.—Hunter v. Commonwealth, 259 
S.W.2d 74. 

62. Miss.—Bynum v. State, 76 So.2d 
821, 222 Miss. 632. 

S.D.—State v. Sonnenschein, 156 N. 
W. 906, 37 S.D. 139. 

Eleventh-hour change of counsel is 
not alone a valid reason for adjourn¬ 
ment of trial for crime. 

N.J.—State v. Gallo, 24 A.2d 557, 128 
N.J.Law 172, affirmed 28 A.2d 95, 
129 N.J.Law 52. 

Services of puhlio defender termi¬ 
nated 

Where accused without apparent 
good reason, terminates the services 
of a public defender who has been 
acting as his counsel, denial of ac¬ 
cused's motion for continuance to ob¬ 
tain counsel is not error. 

Cal.—People v. O’Neill, 179 P.2d 10, 
78 C.A.2d 888, certiorari denied 68 
S.Ct. 728, 333 U.S. 858, 92 L.Ed. 
1138. 

63. Iowa.—State v. Hathaway, 276 
N.W. 207, 224 Iowa 478. 

Mich.—People v. Fleisher, 34 N.W. 

2d 15, 322 Mich. 474. 

Miss.—Giles v. State, 116 So. 887, 
150 Miss. 756. 

Neb.—Cox v. State, 68 N.W.2d 497, 
159 Neb. 811. 

Tex.—Gilreath v. State, 251 S.W.2d 
540, 157 Tex.Cr. 526. 

Wash.—State v. Wilson, 246 P. 289, 
139 Wash. 191. 

64. Miss.—Perkins v. State, 90 So. 
2d 650, 229 Miss. 299—Giles v. 
State, 116 So. 887, 150 Miss. 756. 

155 


Okl.—Rios v. State, 177 P.2d 849, 
83 Okl.Cr. 409—Prescott v. State, 37 
P.2d 830, 56 Okl.Cr. 259. 

Tex.—Buhler v. State, 210 S.W.2d 
816, 152 Tex.Cr. 43. 

65. Statement of oounsel as waiver 

Any right that accused might have 
had to a continuance on the ground 
that his counsel who had just been 
substituted for previous counsel was 
not prepared to try the case was 
waived by counsel’s statement that 
motion for continuance was not bas¬ 
ed on ground that he had just been 
substituted. 

Cal.—People v. McCann, 93 P.2d 643, 

34 C.A.2d 376. 

66. Cal.—People v. Shaw, 117 P.2d 
34, 46 C.A.2d 768. 

Ga.—Stanford v. State, 38 S.E.2d 823, 
201 Ga. 173. 

Ill.—People v. Quevreaux, 95 N.E.2d 
62, 407 Ill. 176, certiorari denied 71 
S.Ct. 485, 340 U.S. 938, 95 L.Ed. 
677. 

Ky.—Riley v. Commonwealth, 183 S. 
W.2d 958, 298 Ky. 687—Owen v. 
Commonwealth, 204 S.W. 162, 181 
Ky. 257. 

N.J.—State v. Gallo, 24 A.2d 557, 128 
N.J.Law 172, affirmed 28 A.2d 95, 
129 N.J.Law 52—State v. Grossman, 
112 A. 892, 95 N.J.Law 497. 

Okl.—Gardner v. State, Cr., 273 P.2d 
455—Jones v. State, 236 P.2d 102, 
94 Okl.Cr. 359. 

Assistance of appointed counsel 

In a murder prosecution, denying 
motions of accused for continuance 
on ground that counsel was retained 
ten days before trial and had In¬ 
sufficient time to prepare was not 
error where he had the assistance of 
appointed counsel who had almost 
two months to prepare for trial. 
Cal.—People v. Mendes, 219 P.2d 1, 

35 C.2d 537. 

Counsel absent 

Where, on the morning after re¬ 
turn of indictment charging murder, 
previously employed counsel for ac¬ 
cused was absent without fault of 
accused and court appointed counsel 
to defend him, refusal of a contin¬ 
uance until the next term or until a 
later date of the same term in or¬ 
der that appointed counsel might ac¬ 
quaint themselves with the facts and 
converse with their client and his 
witnesses as well as those for the 
commonwealth whose names appear¬ 
ed on the indictment was prejudicial 
error. 

Ky.—Chenault v. Commonwealth, 138 
S.W.2d 969, 282 Ky. 453. 
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especially where accused has not been diligent in 
procuring such additional counsel. 67 Unexpected 
withdrawal of counsel as surprise entitling accused 
to a continuance is considered infra in § 498. 

Neglect of counsel. The neglect of counsel can¬ 
not avail accused as a ground for continuance, 
whether he be employed counsel, 68 or counsel ap¬ 
pointed by the court. 69 

Prosecuting attorney. In the absence of a show¬ 
ing of an abuse of discretion to the prejudice of 
accused the court may properly grant the prosecut¬ 
ing attorney a continuance on the ground of want 
of sufficient time to prepare. 69 * 5 


§ 497. Public Excitement and Prejudice 

Public excitement op prejudice Is generally not of 
Itself a sufficient cause for the continuance of a crim¬ 
inal case, unless It is such as to deprive either accused 
or the state of a fair and impartial trial. 

Library References 

Criminal Law <®»591. 

As a general rule, and in the absence of extraor¬ 
dinary or unusual circumstances, public excitement 
or prejudice is not of itself a sufficient cause for 
the continuance of a criminal case, 70 at least where 
such excitement or prejudice is not such as to pre¬ 
vent a fair and impartial trial, 71 The mere fact 
that there has been widespread adverse pretrial pub- 


67. Or.—State v. Nelson, 92 F.2d 
182, 162 Or. 430. 

Old counsel available to new oonnsel 
on request 

Where case had been set for trial 
on a day certain for over six weeks 
and accused had retained same coun¬ 
sel until the day before the trial 
when withdrawal of old counsel and 
substitution of new counsel was 
sought and court refused to permit 
old counsel to withdraw from case 
but granted him permission to re¬ 
tire from the courtroom unless new 
counsel requested his presence, de¬ 
nial of continuance to permit new 
counsel to prepare defense was not 
an abuse of discretion. 

U.S.—Holt v. U. S., C.A.Mo., 267 F. 
2d 497. 

68. Ky.—Thompson v. Common¬ 
wealth, 255 S.W. 852, 201 Ky. 19. 

16 C.J. p 484 note 23. 

Belief oase would not be reached 
Fact that defendant’s attorney, who 
also represented the defendants in 
six other cases involving similar 
offenses called for trial on same date, 
came to court prepared to try only 
one of the cases, believing that de¬ 
fendant’s case would not be reached 
on that day, did not entitle defend¬ 
ant to a continuance. 

La.—State v. Elias, 87 So.2d 132, 229 
La. 929. 

69. Ky.—Hughes v. Commonwealth, 
80 S.W. 197, 25 Ky.L. 2153—Tur¬ 
ner v. Commonwealth, 80 S.W, 197, 
25 Ky.L. 2161. 

69.5 Ind.—Rose v. State, 36 N.E.2d 
767, 219 Ind. 44. 

Statutes providing for continuance 
on ground of absence of witness 
had no application to case in which 
recently elected prosecuting attor¬ 
ney sought a continuance in crimi¬ 
nal proceeding, on ground that he 
had assumed duties of office only the 
day preceding day set for trial, and 
would not have time to prepare case 
for trial. 

Ind.—Rose v. State, supra. 

70. U.S.—Finnegan v. U. S., C.A.Mo. f 
204 F.2d 105, certiorari denied 74 


S.Ct. 36, 346 U.S. 821, 98 L.Ed. 347, 
rehearing denied 74 S.Ct. 118, 346 
U.S. 880, 98 L.Ed. 387. 

Ala.—Littlefield v. State, 63 So.2d 565, 
36 Ala.App. 507, certiorari denied 
63 So.2d 573, 258 Ala. 532. 

Ga.—Holley v. State, 14 S.E.2d 103, 
191 Ga. 804, appeal dismissed Hol¬ 
ley v. State of Georgia, 62 S.Ct. 73, 
314 U.S. 576, 86 L.Ed. 466. 

Howard v. State, 4 S.E.2d 418, 60 
Ga.App. 229. 

Ky.—Hatfield v. Commonwealth, 153 
S.W.2d 892, 287 Ky. 467—Bowling 
v. Commonwealth, 56 S.W.2d 723, 
247 Ky. 65. 

Miss.—Wetzel v. State, 76 So.2d 188, 
225 Miss. 450, appeal dismissed and 
certiorari denied 76 S.Ct. 121, 350 
U.S. 870, 100 L.Ed. 770, rehearing 
denied 76 S.Ct. 200, 350 U.S. 920, 
100 L.Ed. 805. 

Neb.—Kitts v. State, 46 NW.2d 158, 
153 Neb. 784. 

Tenn.—Caldwell v. State, 48 S.W.2d 
1087, 164 Tenn. 325. 

Tex.—Benton v. State, 300 S.W. 75, 
108 Tex.Cr. 285—Lee v. State, 250 
S.W. 678, 94 Tex.Cr. 233. 

16 C.J. p 484 note 26. 

Mere newspaper publicity dealing 
with offense does not entitle accused 
to continuance. 

Ky.—Payne v. Commonwealth, 75 S. 
W.2d 14, 255 Ky. 533—Carsons v. 
Commonwealth, 47 SW.2d 997, 243 
Ky. 1. 

16 C.J. p 484 note 26 [a]. 

Determination of effeot of radio an¬ 
nouncement 

In murder prosecution where the 
prosecutor, defense attorney, and the 
trial court arranged for some sort of 
a camera outside the courtroom, mo¬ 
tion by accused for a continuance to 
see if the announcement of the facts 
of the agreement on radio preceding 
the night of the trial had adverse¬ 
ly affected his client was properly 
denied. 

Ark.—Moore v. State, 315 S.W.2d 907, 
certiorari denied Moore v. State of 
Arkansas, 79 S.Ct. 356, 358 U.S. 
946, 3 L.Ed.2d 353. 
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Under statute disqualifying jurors 

(1) Under a statute disqualifying 
as a juror any one who, from hav¬ 
ing seen the crime committed, has 
formed or expressed any opinion as 
to the prisoner’s guilt or innocence, 
who has any prejudice or bias against 
him, or who is not perfectly impar¬ 
tial between the state and the pris¬ 
oner, it has been repeatedly held 
that public excitement alone is not 
a sufficient ground for a continuance. 
Ga.—Woolfolk v. State, 11 S.E. 814, 

85 Ga. 69. 

16 C.J. p 484 note 28. 

(2) However, if the court Is in 
doubt as to the sufficiency of other 
grounds on which the continuance Is 
claimed, this may well be considered, 
under such a statute, as turning the 
scale in favor of granting the same. 
Ga.—Maddox v. State, 32 Ga. 681, 79 

Am.D. 307. 

71. U.S.—Shushan v. U. S., C.C.A.La., 
117 F.2d 110, 133 A.L.R. 1040, cer¬ 
tiorari denied 61 S.Ct. 1085, 313 
U.S. 674, 86 L.Ed. 1631, rehearing 
denied 62 S.Ct. 53, 314 U.S. 706, 86 
L.Ed. 664, certiorari denied New¬ 
man v. U. S., 61 S.Ct. 1086, 313 
U.S. 574, 86 L.Ed. 1632, rehearing 
denied 62 S.Ct. 53, 314 U.S. 706, 86 
L.Ed. 664, certiorari denied Miller 
v. U. S., 61 S.Ct. 1086, 313 U.S. 574, 
85 L.Ed. 1532, rehearing denied 62 
S.Ct. 53, 314 U.S. 706, 86 L.Ed. 564, 
certiorari denied Waguespack v. U. 
S., 61 S.Ct. 1086, 313 U.S. 574, 85 
L.Ed. 1532, rehearing denied 62 
S.Ct. 53, 314 U.S. 706, 86 L.Ed. 
564. 

U. S. v. Bonanno, D.C.N.T., 177 
F.Supp. 106—U. S. v. Connelly, D. 
C.Minn., 129 F.Supp. 786. 

Ala.—Jackson v. State, 155 So. 581, 
229 Ala. 48. 

Iowa.—State v. Rohn, 119 N.W. 88, 
140 Iowa 640. 

La.—State v. Martinez, 57 So.2d 888, 
220 La. 899, certiorari denied Mar¬ 
tinez v. State of La., 73 S.Ct. 58, 
344 U.S. 843, 97 L.Ed. 656. 

Mich.—People v. Fitzsimmons, 30 N. 
W.2d 801, 320 Mich. 116, certiorari 



22A C. J. S. 


CRIMINAL LAW § 497 


licity about accused does not, by itself, establish public excitement or prejudice preventing a fair 
the reasonable probability that accused cannot ob- and impartial trial and warranting the granting of 
tain a fair and impartial jury at the trial so as to a continuance until there has been a reasonable 
entitle him to a continuance. 71 ^ In the vast ma- time for the excitement or prejudice to subside; 72 
jority of such cases the proper procedure is not to and the fact that accused failed to move first for 
postpone the trial, but to proceed to trial and to a change of venue does not preclude him from 
determine on the voir dire of the panel and the asking for such a continuance. 73 What constitutes 
individual talesmen whether a fair and impartial unusual or extraordinary circumstances sufficient to 
jury can be selected. 71 * 10 entitle accused to a continuance is ordinarily a 

However, it has been recognized that there may question addressed to the sound discretion of the 
exist unusual and extraordinary circumstances of trial court. 74 Since the trial court can much better 


denied 69 S.Ct. 42, 336 U.S. 820, 93 
L.Ed. 374. 

Miss.—Lee v. State, 134 So. 186, 160 
Miss. 618. 

Neb.—Sundahl v. State, 48 N.W.2d 
689, 164 Neb. 650. 

N.J.—State v. Burns, 67 A.2d 1, 136 
N.J.Law 601. 

Or.—State v. Leland, 227 P.2d 786, 
190 Or. 698, affirmed Leland v. 
State of Oregon, 72 S.Ct. 1002, 343 
U.S. 790, 96 L.Ed. 1302, rehearing' 
denied 73 S.Ct. 4, 344 U.S. 848, 97 
L.Ed. 659. 

Pa.—Commonwealth v. Arnone, Quar. 
Sess., 38 Erie Co. 238. 

Death of sheriff as not precluding 
fair trial 

That sheriff was recently killed is 
no evidence that accused in murder 
prosecution could not have fair trial, 
where feeling aroused was directed 
against slayer of sheriff and not 
against accused. 

S.C.—State v. Worley, 135 S.E. 356, 
137 S.C. 360. 

71.5 U.S.—U. S. v. Hoffa, D.C.N.Y., 
166 F.Supp. 496. 

Mere fact that prospective jurors 
have read newspaper or other pub¬ 
licity items critical of accused does 
not, by itself, establish bias, pre¬ 
judgment, or other disqualification 
on part of prospective Jurors, and 
does not entitle accused to postpone¬ 
ment of trial for indefinite or sub¬ 
stantial period of time. 

U.S.—U. S. v. Hoffa, supra. 

71.10 U.S.—U. S. v. Bonanno, D.C. 
N.Y., 177 F.Supp. 106—U. S. v. 
Hoffa, D.C.N.Y., 156 F.Supp. 495. 
Mich.—People v. Fitzsimmons, 30 N. 
W.2d 801, 320 Mich. 116, certiorari 
denied 69 S.Ct. 42, 335 U.S. 820, 93 
L.Ed. 374. 

Mo.—State v. Johnstone, 335 S.W.2d 
199. 

Neb.—Kitts v. State, 46 N.W.2d 158, 
153 Neb. 784. 

N.J.—State v. Demko, 152 A.2d 167, 
56 N.J.Super. 193. 

Okl.—Wilcoxon v. State, Cr., 343 P. 
2d 194. 

Method of resolving question 

Voir dire Is an effective and prac¬ 
tical method of resolving on a fac¬ 
tual basis the otherwise debatable j 


[and speculative question whether a 
fair and impartial Jury can be se¬ 
lected. 

U.S.—'U. S. v. Hoffa, D.C.N.Y., 156 F. 
Supp. 495. 

72. U.S.—Delaney v. U. S., C.AMass., 
199 F.2d 107, 39 A.L.R.2d 1300. 

U. S. v. Hoffa, D.C.N.Y., 156 F. 
Supp. 495. 

U. S. v. Florio, D.C.N.Y., 13 F.R. 
D. 296. 

Ala.—Seay v. State, 93 So. 403, 207 
Ala. 453. 

Ky.—McDaniel v. Commonwealth, 
205 S.W. 915, 181 Ky. 766. 

Md.—Bryant v. State, 115 A.2d 502, 
207 Md. 565—Fountain v. State, 107 
A. 554, 135 Md. 77, 5 A.L.R. 908. 
Miss.—Wetzel v. State, 76 So.2d 188, 
225 Miss. 450, appeal dismissed and 
certiorari denied 76 S.Ct. 121, 350 
U.S. 870, 100 L.Ed. 770, rehearing 
denied 76 S.Ct. 200, 350 U.S. 920, 
100 L.Ed. 805. 

Pa.—Commonwealth v. Bromley, O. & 

T., 29 Erie Co. 133—Commonwealth 
v. Renner, Quar.Sess., 60 Luz.Leg. 
Reg. 10. 

S.C.—State v. Rasor, 167 S.E. 396, 
168 S.C. 221, 86 A.L.R. 1237. 

Tex.—Mickle v. State, 213 S.W. 665, 
85 Tex.Cr. 560. 

16 C.J. p 484 note 25. 

“Fublio excitement” such as will 
entitle an accused to a continuance 
is more than excitement which is a 
natural consequence of criminal con¬ 
duct. 

Md.—Bryant v. State, 115 A.2d 502, 
207 Md. 565. 

Question on motion for oontinuance 

on ground of undue publicity is 
whether accused can be accorded a 
fair, constitutional trial by impar¬ 
tial jury who can decide issues of 
fact entirely by considering only evi¬ 
dence submitted In court without 
slightest outside influence. 

Ohio.—State v. Sheppard, 128 N.E.2d 
471, 100 Ohio App. 345, affirmed 
135 N.E.2d 340, 165 Ohio St. 293, 
certiorari denied Sheppard v. State 
of Ohio, 77 S.Ct. 118, 352 U.S. 910, 
1 L.Ed.2d 119, rehearing denied 77 
S.Ct. 323, 352 U.S. 955, 1 L.Ed.2d 
245. 

Cause of excitement 

On motion for continuance for pub- 
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lie excitement, causes and justifica¬ 
tion of agitation are immaterial. 
Tenn.—Caldwell v. State, 48 S.W.2d 
1087, 164 Tenn. 325. 

Where publicity given charges of 
sex offenses created atmosphere of 
prejudice at time of trial after a 
stay of but one month, a continu¬ 
ance well might have been granted 
to a later and calmer term. 

Pa.—Commonwealth v. Balles, 50 A. 
2d 729, 160 Pa.Super. 148. 

Accused’s failure to exhaust his 
peremptory challenges when jury 
were being selected did not affect his 
right to continuance of trial on 
ground of hostile atmosphere engen¬ 
dered by extra courtroom publicity 
of charges against him. 

U.S.—Delaney v. U. S., CA.Mass., 199- 
F.2d 107, 39 A.L.R.2d 1300. 

Evidence other than newspaper arti¬ 
cles essential 

To warrant continuance, there must 
be evidence other than, and independ¬ 
ent of, newspaper articles, showing 
that condition of public sentiment is 
such that accused has been deprived 
of fair trial. 

Ky.—Payne v. Commonwealth, 75 S. 
W.2d 14, 255 Ky. 533—Carsons v. 
Commonwealth, 47 S.W.2d 997, 243: 
Ky. 1. 

73. U.S.—Delaney v. U. S., CA.Mass., 
199 F.2d 107, 39 A.L.R.2d 1300. 

S.C.—State v. Rasor, 167 S.E. 396, 
168 S.C. 221, 86 A.L.R. 1237. 

“The correct remedy is a change 
of venue, but a continuance would be 
proper where unusual circumstances 

exist/' 

Miss.—Wetzel v. State, 76 So.2d 188, 
193, 225 Miss. 450, appeal dismissed 1 
and certiorari denied 76 S.Ct. 121, 
350 U.S. 870, 100 L.Ed. 770, re¬ 
hearing denied 76 S.Ct. 200, 350 U. 
S. 920, 100 L.Ed. 805. 

74. U.S.—Irvin v. Dowd, C.A.Ind„ 
271 F.2d 552, certiorari granted 
80 S.Ct. 607, 361 U.S. 959, 4 L.Ed.2d 
542—Paschen v. U. S., C.C.A.I11., 
70 F.2d 491. 

U. S. v. Bonanno, D.C.N.Y., 177 
F.Supp. 106—Irvin v. Dowd, D.C. 
Ind., 153 F.Supp. 531, affirmed, C. 
A., 251 F.2d 548, reversed on other 
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determine the propriety of a postponement on this 
ground than can the appellate court, it requires a 
very strong showing to induce the higher court to 


interfere, 75 and it will disturb the action of the trial 
court only where a clear abuse of discretion is 
shown. 75 * 5 


grounds 79 S.Ct. 825, 359 U.S. 394, 
3 L.Ed.2d 900. 

Mich.—People v. Raider, 239 N.W. 

387, 256 Mich. 131. 

Mo.—Corpus Juris Secundum cited 
In State v. Sanders, 313 S.W.2d 
658, 660—Corpus Juris Secundum 
quoted in State v. Golden, 183 S. 
W.2d 109, 113, 353 Mo. 585, certio¬ 
rari denied 65 S.Ct. 1013, 324 U.S. 
874, 89 L.Ed. 1427. 

N.J.—State v. Orecchio, 99 A.2d 595, 
27 N.J.Super. 484, affirmed 106 A. 
2d 541, 16 N.J. 125. 

Pa.—Commonwealth v. Morrison, 118 
A.2d 258, 180 Pa.Super. 121, certio¬ 
rari denied 77 S.Ct. 31, 352 U.S. 
823, 1 L.Ed.2d 47—Commonwealth 
v. Spall one, 35 A.2d 727, 154 Pa. 
Super. 282. 

U. S. v. McClure, 19 Pa.Dist. & 
Co. 139. 

Commonwealth v. Calafato, 
Quar.Sess., 28 Erie Co. 48, 59 York 
Leg.Rec. 116. 

S.C.—State v. Byrd, 93 S.E.2d 900, 
229 S.C. 593. 

Tenn.—Caldwell v. State. 48 S.W.2d 
1087, 164 Tenn. 325. 

Tex.—Gordy v. State, 268 S.W.2d 126, 
160 Tex.Cr. 201. 

Mere fact that excitement has heen 
aroused hy escape and recapture of 
prisoner does not make it mandatory 
that court grant him a continuance, 
especially if jail break did not oc¬ 
cur in county where case is to be 
tried. 

Md.—Bryant v. State, 115 A.2d 502, 
207 Md. 665. 

75. Md.—Corpus Juris quoted in 
Fountain v. State, 107 A. 554, 556, 
135 Md. 77, 5 A.L.R. 908. 

Mo.—Corpus Juris Secundum quoted 
in State v. Golden, 183 S.W.2d 109, 
113, 353 Mo. 685, certiorari denied 
65 S.Ct. 1013, 324 U.S. 874, 89 L. 
Ed. 1427. 

16 C.J. p 484 note 31. 

75.5 U.S.—Irvin v. Dowd, D.C.Ind., 
153 F.Supp. 531, affirmed, C.A., 251 
F.2d 548, reversed on other grounds 
79 S.Ct. 825, 359 U.S. 394, 3 L.Ed. 
2d 900. 

Ind.—Liese v. State, 118 N.E.2d 731, 
233 Ind. 250. 

Refusal of continuanoe held not 
abuse of discretion 
(1) Generally. 

U.S.—Irvin v. Dowd, C.A.Ind., 271 F. 
2d 552, certiorari granted 80 S.Ct. 
607, 361 U.S. 959, 4 L.Ed.2d 542— 
Yates v. U. S., C.A.CaL, 225 F.2d 
146, reversed on other grounds 77 
S.Ct. 1064, 354 U.S. 298, 1 L.Ed.2d 
1356—U. S. v. Lebron, C.A.N.Y., 222 
F.2d 531, certiorari denied 76 S.Ct. 
121, 350 U.S. 876, 100 L.Ed. 774— 
U. S. v. Moran, CA.N.Y., 194 F.2d 


623, certiorari denied Moran v. U. 
S„ 72 S.Ct. 1058, 343 U.S. 965, 96 
L.Ed. 1862—Hart v. U. S., C.C.A. 
La., 112 F.2d 128, certiorari dis¬ 
missed 61 S.Ct. 6, 311 U.S. 722, 85 
L.Ed. 471, certiorari denied 61 S. 
Ct. 60, 311 U.S. 684, 85 L.Ed. 441, 
rehearing denied 61 S.Ct. 131, 311 
U.S. 726, 85 L.Ed. 473—Centoni v. 
U. S., C.C.A.Wash., 69 F.2d 624— 
Allen v. U. S., C.C.A.Ind., 4 F.2d 
688, certiorari denied Hunter v. U. 
S., 45 S.Ct. 352, 267 U.S. 597, 69 L. 
Ed. 806, Mullen v. U. S., 45 S.Ct. 
353, 267 U.S. 598, 69 L.Ed. 806, and 
Johnson v. U. S., 45 S.Ct. 509, 268 
U.S. 689, 69 L.Ed. 1158. 

U. S. v. HofCa, D.C.N.Y., 156 F. 
Supp. 495. 

Ala.—Collins v. State, 174 So. 296, 
234 Ala. 197—Owens v. State, 109 
So. 109, 215 Ala. 42. 

Haynes v. State, App., 109 So.2d 
738, certiorari denied 109 So.2d 746, 
268 Ala. 546—Street v. State, 96 
So.2d 680, 39 Ala.App. 190, reversed 
on other grounds 96 So.2d 686, 266 
Ala. 289—Rogers v. State, 65 So.2d 

525, 37 AlaApp. 8, certiorari de¬ 
nied 65 So.2d 531, 259 Ala. 124— 
Harris v. City of Birmingham, 54 
So.2d 900, 36 Ala.App. 119, certio¬ 
rari denied 54 So.2d 904, 256 Ala. 
429—Wyatt v. State, 46 So.2d 837, 
35 Ala.App. 147, certiorari denied 
46 So.2d 847, 254 Ala. 74—Burleson 
v. State, 117 So. 500, 22 Ala-App. 

526. 

Ariz.—Adkins v. State, 28 P.2d 612, 
42 Ariz. 634. 

D.C.—Viereck v. U. S., 130 F.2d 945, 
76 U.SApp.D.C. 262, reversed on 
other grounds 63 S.Ct. 561, 318 U. 
S. 236, 87 L.Ed. 734—Robinson v. 
U. S., 128 F.2d 322, 76 U.S.App.D.C. 
29. 

Fla.—Hysler v. State, 181 So. 354, 
132 Fla. 209. 

Ga.—Cochran v. State, 91 S.E.2d 601, 
212 Ga. 245—Sims v. State, 170 S. 
E. 58, 177 Ga. 266—Biggers v. 
State, 156 S.E. 201, 171 Ga. 596. 

Howard v. State, 4 S.E.2d 418, 60 
Ga.App. 229. 

Kan.—State v. Harris, 271 P. 316, 126 
Kan. 710. 

Ky.—Carsons v. Commonwealth, 47 
S.W.2d 997, 243 Ky. 1—Armstrong 
v. Commonwealth, 15 S.W.2d 440, 
228 Ky. 561—McKinzie v. Common¬ 
wealth, 237 SW. 386, 193 Ky. 781. 
Me.—State v. Hume, 78 A.2d 496, 146 
Me. 129. 

Md.—Bryant v. State, 115 A.2d 502, 
207 Md. 665. 

Mass.—Commonwealth v. Millen, 194 
N.E. 463, 289 Mass. 441. 

Mich.—People v. Fitzsimmons, 30 N. 
W.2d 801, 320 Mich. 116, certiorari 
denied 69 S.Ct. 42, 335 U.S. 820, 93 
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L.Ed. 374—People v. Schneider, 14 
N.W.2d 819, 309 Mich. 158. 

Miss.—Allgood v. State, 161 So. 756, 
173 Miss. 27. 

Mo.—State v. Golden, 183 S.W.2d 109, 
353 Mo. 585, certiorari denied 65 
S.Ct. 1013, 324 U.S. 874, 89 L.Ed. 
1427—State v. Taylor, 8 S.W.2d 29, 
320 Mo. 417. 

N.J.—State v. Orecchio, 99 A.2d 595, 
27 N.J.Super. 484, affirmed 106 A.2d 
541, 16 N.J. 125. 

N.M.—State v. Chavez, 277 P.2d 302, 
58 N.M. 802—State v. Burrus, 35 
P.2d 285, 38 N.M. 462. 

Ohio.—Snook v. State, 170 N.E. 444, 
34 Ohio App. 60, error dismissed 
172 N.E. 307, 121 Ohio St. 625, and 
certiorari denied Snook v. State of 
Ohio, 50 S.Ct. 237, 281 U.S. 722, 74 
L.Ed. 1141. 

Okl.—Wilcoxon v. State, Cr„ 343 P. 
2d 194—Gillaspy v. State, 255 P.2d 
302, 96 Okl.Cr. 347—Mott v. State, 
232 F.2d 166, 94 Okl.Cr. 145. 

Or.—State v. Leland, 227 P.2d 785, 
190 Or. 598, affirmed Leland v. 
State of Oregon, 72 S.Ct. 1002, 343 
U.S. 790, 96 L.Ed. 1302, rehearing 
denied 73 S.Ct. 4, 344 U.S. 848, 97 
L.Ed. 659. 

Pa.—Commonwealth v. Morrison, 
118 A.2d 263, 180 Pa.Super. 133, 
certiorari denied 77 S.Ct. 31, 352 
U.S. 823, 1 L.Ed.2d 47—Common¬ 
wealth v. Morrison, 118 A.2d 258, 
180 Pa.Super. 121, certiorari de¬ 
nied 77 S.Ct. 31, 352 U.S. 823, 1 L. 
Ed.2d 47—Commonwealth v. Spal- 
lone, 35 A.2d 727, 154 Pa.Super. 
282—Commonwealth v. Harrison, 8 
A.2d 733, 137 Pa.Super. 279. 

S.C.—State v. Britt, 111 S.E.2d 669- 
State v. Byrd, 93 S.E.2d 900, 229 
S.C. 593—State v. Whit oner, 89 S. 
E.2d 701, 228 S.C. 244—State v. 
Woods, 1 S.E.2d 190, 189 S.C. 281 
—State v. Rasor, 167 S.E. 396, 168 
S.C. 221, 86 A.L.R. 1237—State v. 
Hester, 134 S.E. 885, 137 S.C. 145- 
State v. Underwood, 120 S.E. 719, 
127 S.C. 1. 

Tex.—Gordy v. State, 268 S.W.2d 126, 
160 Tex.Cr. 201—Hill v. State, 212 
S.W.2d 143, 152 Tex.Cr. 248—Trap¬ 
per v. State, 84 S.W.2d 726, 129 
Tex.Cr. 53—Asher v. State, 277 S. 
W. 1099, 102 Tex.Cr. 162. 

Wash.—State v. Moe, 351 I 3 .2d 120— 
State v. Collins, 314 P.2d 660, 50 
Wash.2d 740. 

W.Va.—State v. Loveless, 80 S.E.2d 
442, 139 W.Va. 454. 

(2) In view of fact that no pro¬ 
spective Juror who admitted having 

an opinion of the case was accepted 

as a member of the jury. 

Pa.—Commonwealth v. Richardson, 
140 A.2d 828, 392 Pa. 528. 
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In determining whether a continuance should be 
granted because of public excitement or prejudice, 
generally speaking, the same rules apply as are ap¬ 
plicable when considering a motion for change of 
venue, 75 - 10 and the court should consider all relevant 
factors. 75 - 16 The main factors to be considered 
where adverse publicity is involved are the char¬ 
acter and nature thereof, whether it is recent, wide¬ 
spread and damaging to accused, 75 - 20 whether the 
government was responsible for the publication of 
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the objectionable material, or it emanated from in¬ 
dependent sources, 75 - 25 the inconvenience to the 
government and the administration of justice of a 
continuance, 75 - 30 and whether a substantially better 
panel can be sworn at another time. 75 - 36 In any 
event the excitement must be such that its natural 
tendency would be to intimidate or swerve the 
jury; 76 and the prejudice to accused must be ap¬ 
parent, 77 or the prejudice to the accused must be 


Refusal held abuse of discretion. 

U.S.—Delaney v. U. S., C.A.Mass„ 
199 F.2d 107, 39 A.L.R.2d 1300. 

75.10 Ohio.—State v. Sheppard, 128 
N.E.2d 471, 100 Ohio App. 345, af¬ 
firmed 135 N.E.2d 340, 165 Ohio St. 
293, certiorari denied Sheppard v. 
State of Ohio, 77 S.Ct. 118, 352 U. 
S. 910, 1 L.Ed.2d 119, rehearing de¬ 
nied 77 S.Ct. 323, 352 U.S. 955, 1 
L.Ed.2d 245. 

Change of venue because of local 
prejudice see supra § 196. 

75.15 U.S.—U. S. v. Bonnano, D.C. 
N.Y., 177 F.Supp. 106—U. S. v. Hof- 
fa, D.C.N.Y., 156 F.Supp. 495. 

75.20 U.S.—U. S. v. Bonanno, D.C.N. 
Y., 177 F.Supp. 106—Green v. State 
of Maine, D.C.Me., 113 F.Supp. 253. 
Ill.—People v. Sturch, 52 N.E.2d 831, 
321 Ill.App. 306, affirmed 58 N.E.2d 
873, 389 Ill. 82. 

Ind.—Liese v. State, 118 N.E.2d 731, 
233 Ind. 250. 

Pa.—Commonwealth v. Krolak, 64 A. 
2d 522, 164 Pa.Super. 288. 

Peeling against Communists not al¬ 
tered 

(1) In prosecution for violation of 
Smith Act against defendants who 
made motion for continuance on 
ground that tax investigation of 
Communist newspaper by Internal 
Revenue Bureau created such hostile 
atmosphere that it was impossible 
for defendants to get fair and im¬ 
partial jury at this time, continu¬ 
ance was denied, where evidence dis¬ 
closed feeling against Communists 
was not significantly, if at all, add¬ 
ed to or altered by the incident and 
the attendant publicity. 

U.S.—U. S. v. Stein, D.C.N.Y., 140 F. 
Supp. 761. 

(2) Passage of Communist Control 
Act did not, in itself, engender in 
public feelings of more intense hos¬ 
tility toward Communism than ex¬ 
isted before its passage, and did not 
require stay of proceedings in Smith 
Act prosecution. 

U.S.—U. S. v. Silverman, D.C.Conn., 
132 F.Supp. 820. 

75.25 U.S.—:Delaney v. U. S., C.A. 
Mass., 199 F.2d 107, 39 A.L.R.2d 
1300. 

U. S. v. Bonanno, D.C.N.Y., 177 
F.Supp. 106. 


Congressional committee 

Government may be held responsi¬ 
ble in this connection for adverse 
publicity generated by a congression¬ 
al committee as well as that ema¬ 
nating from prosecuting officials or 
the executive arm of the govern¬ 
ment. 

U.S.—Delaney v. U. S., C.A.Mass., 

199 F.2d 107, 39 A.L.R.2d 1300. 

75.30 U.S.—U. S. v. Bonanno, D.CJST. 

Y., 177 F.Supp. 106. 

75.35 U.S.—U. S. v. Bonanno, supra. 
No showing different situation would 
prevail 

In prosecution of prisoner for 
murder of fellow convict, motion for 
continuance on ground that publicity 
of trial of another prisoner who had 
been involved in murder would deny 
movant a fair and impartial trial 
was denied when it was not shown 
that any different situation would 
prevail if case was continued until 
next term of court. 

Miss.—Sorber v. State, 76 So.2d 234, 

225 Miss. 436, certiorari denied 75 

S.Ct. 877, 349 U.S. 948, 99 L.Ed. 

1274, rehearing denied 76 S.Ct. 120, 

350 U.S. 876, 100 L.Ed. 774. 

No assurance of abatement 

(1) Denial of motion for indefinite 
or substantial continuance, because 
of widespread adverse pretrial pub¬ 
licity, is all the more warranted 
where there is sound reason to be¬ 
lieve that accused will continue to 
be a controversial, publicity-invok¬ 
ing figure, and that therefore there 
is little assurance that passage of 
time will result in abatement or sub¬ 
sidence of critical publicity in fore¬ 
seeable future. 

U.S.—U. S. v. Hoffa, D.C.N.Y., 156 F. 

Supp. 495. 

(2) In prosecution of alleged Com¬ 
munists for conspiracy to violate the 
Smith Act making it an offense to 
advocate forcible overthrow of the 
government, denial of motions of de¬ 
fendants for a continuance because 
of alleged public sentiment against 
Communists did not constitute re¬ 
versible error, especially since there 
was no reason to suppose that pub¬ 
lic sentiment would subside by any 
delay which would not put off the 
trial indefinitely. 

U.S.—U. S. v. Flynn, C.A.N.Y., 216 
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F.2d 354, certiorari denied 75 S.Ct. 
295, 348 U.S. 909, 99 L.Ed. 713, 
withheld 75 S.Ct. 285, rehearing de¬ 
nied 75 S.Ct. 436, 348 U.S. 956, 99 
L.Ed. 747. 

(3) So, defendants, who were 
charged with conspiracy to violate 
the Smith Act, would not be entitled 
to stay of proceedings on ground 
that enactment of the Communist 
Control Act had accentuated adverse 
public sentiment against Communist 
party generally, and, therefore, alleg¬ 
edly made it impossible for them to 
obtain a fair trial at such time, in 
view of fact that delay for such rea¬ 
sons might well result in abatement 
of the prosecution. 

U.S.—U. S. v. Brandt, D.C.Ohio, 139 
F.Supp. 367. 

76. Ala.—Corpus Juris Secundum 
quoted In Clayton v. State, 13 So. 
2d 420, 421, 244 Ala. 10, certiorari 
denied 13 So.2d 423, 244 Alsu 307. 

D.C.—Robinson v. U. S., 128 F.2d 
322, 76 U.S.App.D.C. 29. 

La.—State v. Ford, 37 La.Ann. 443. 
Mo.—Corpus Juris Secundum quoted 
In State v. Golden, 183 S.W.2d 109, 
113, 353 Mo. 585, certiorari denied 
65 S.Ct. 1013, 324 U.S. 874, 89 L. 
Ed. 1427. 

N.D.—State v. Gordon, 155 N.W. 59, 
32 N.D. 31. 

77. Ill.—People v. Zalapi, 152 N.E. 
500, 321 Ill. 484. 

Kan.—State v. Boyd, 38 P.2d 665, 140 
Kan. 623. 

Ky.—Penney v. Commonwealth, 166 
S.W.2d 18, 292 Ky. 192. 

Mich.—People v. Raider, 239 N.W. 
387, 256 Mich. 181. 

Miss.—Wetzel v. State, 76 So.2d 188, 
225 Miss. 450, appeal dismissed and 
certiorari denied 76 S.Ct. 121, 350 
U.S. 870, 100 L.Ed. 770, rehearing 
denied 76 S.Ct. 200, 350 U.S. 920, 
100 L.Ed. 805. 

Neb.—Sundahl v. State, 48 N.W.2d 
689, 154 Neb. 550. 

N.J.—State v. Bullock, 136 A. 343, 5 
N.J.Misc. 298. 

Pa.—Commonwealth v. Krolak, 64 A. 

2d 522, 164 Pa.Super. 288. 

S.C.—State v. Byrd, 93 S.E.2d 900, 
229 S.C. 593. 

Mere opportunity for prejudice 
does not raise a presumption that 
prejudice exists. 
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proved to have been -at least probable. 78 A state 
of mind of the general public adverse to accused’s 
race is not a sufficient ground for indefinitely post¬ 
poning the trial. 78 * 5 

§ 498. Surprise 

a. In general 

b. Amendment of indictment or informa¬ 

tion 

c. Unexpected presence or absence of 

witness 

d. Unexpected testimony 
a. In General 

The granting or denial of a continuance on the 
ground of surprise is largely discretionary with the trial 
court, but a continuance should be granted where It is 
shown that, by reason of some unexpected occurrence 
which he could not reasonably have anticipated, accused 
is so taken by surprise that a fair trial cannot be had. 
Accused must have used reasonable diligence in pre¬ 
paring for trial, and it must be shown that a continuance 
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will enable him more effectually to meet the case made 
against him. 

Library References 

Criminal Law <§^599. 

The granting or the denial of a continuance on 
the ground of surprise is a matter largely within 
the discretion of the trial court, 170 and, in the ab¬ 
sence of an abuse of discretion to the prejudice 
or disadvantage of accused, an application for con¬ 
tinuance based on such ground may be properly 
refused, 80 particularly where accused is not in fact 
surprised, 81 or, where the surprise is based on the 
introduction of evidence, when accused should 
from the nature of the case naturally expect or an¬ 
ticipate the evidence, or when by law he is charge¬ 
able with knowledge that such evidence would be 
properly competent. 82 On the other hand, accused 
who is surprised by some unexpected occurrence 
or by the introduction of unexpected evidence which, 
by reasonable diligence, he could not have anticipat- 


Md.—Bryant v. State, 115 A.2d 502, 
207 Md. 565. 

Article not shown to have been read 
by jurors 

Where it did not appear that any 
prospective juror in homicide prose¬ 
cution read newspaper article con¬ 
cerning case or had been in any man¬ 
ner biased or prejudiced by it, trial 
court did not abuse its discretion in 
denying accused’s motion for contin¬ 
uance. 

Okl.—Gillaspy v. State, 255 P.2d 302, 
96 Okl.Cr. 347. 

78. D.C.—U. S. v. Lattimore, D.C., 
112 F.Supp. 507, affirmed in part 
and reversed in part on other 
grounds 215 F.2d S47, 94 U.S.App. 
D.C. 268. 

Mich.—People v. Raider, 239 N.W. 
387, 256 Mich. 131. 

Mo.—Corpus Juris Secundum quoted 

in State v. Golden, 183 S.W.2d 109, 
113, 353 Mo. 585, certiorari denied 
65 S.Ct. 1013, 324 U.S. 874, 89 L. 
Ed. 1427. 

78.5 Colo.—Honda v. People, 141 P. 
2d 178, 111 Colo. 279. 

79. Mo.—State v. Dalton, 23 S.W.2d 
1 . 

S.D.—State v. Fuhvider, 134 N.W. 
807, 28 S.D. 622. 

80. U.S.—Lund v. U. S., C.C.A.Minn., 
19 F.2d 46. 

Ga.—Sims v. State, 170 S.E. 58, 177 
Ga. 266. 

Ky.—Patterson v. Commonwealth, 66 
S.W.2d 513, 252 Ky. 285. 

Mo.—State v. Dalton, 23 S.W.2d 1. 
Tex.—Landry v. State, 257 S.W. 561, 
96 Tex.Cr. 350—Simpson v. State, 
196 S.W. 835, 81 Tex.Cr. 389. 

Wash.—State v. Olsen, 263 P.2d 824, 
43 Wash.2d 726—State v. Rossig- 
nol, 153 P.2d 882, 22 Wash.2d 19. 


Indictment not conforming to copy 
furnished 

Where request of attorney for ac¬ 
cused for copy of indictment was 
made about thirty days prior to trial, 
but when copy was received it did 
not contain name of accused and at¬ 
torney prepared his case on theory 
Indictment was defective, denial of 
motion for continuance made by ac¬ 
cused on discovering that true in¬ 
dictment contained name of accused 
was not clear abuse of discretion. 
Ky.—Roberts v. Commonwealth, 317 

S.W.2d 181. 

Prosecution for lesser offense 

Where district attorney, on day 
called for trial, abandoned charge of 
cutting with dangerous weapon with 
Intent to murder, and stated he would 
prosecute on lesser crime of cutting 
with intent to kill, the court did not 
abuse its discretion in denying ac¬ 
cused’s motion for continuance on 
ground of surprise, where there was 
no suggestion of any injury to ac¬ 
cused by having charge reduced, no 
additional witnesses were asked for 
by accused, and change in charge did 
not necessitate any alteration in na¬ 
ture of defense which accused was 
prepared to offer. 

La.—State v. Bourgeois, 104 So. 627, 

158 La. 713. 

Severanoa 

In prosecution of two defendants 
and their two accomplices for rape, 
it was not an abuse of discretion to 
deny defendants’ motion for continu¬ 
ance on ground of surprise arising 
out of severance as to accomplices 
in that defendants, in order to deter¬ 
mine veracity of accomplices, would 
have to Investigate character of ac¬ 
complices and other witnesses in 
Florida and other states, and in that 

ICO 


defendants needed opportunity to ac¬ 
quire evidence about prosecutrix’ 
reputation for chastity, where a pe¬ 
riod of more than two months was 
to expire between filing of indict¬ 
ment and holding of trial, nearly two 
months were to elapse between sev¬ 
erance as to one accomplice and the 
trial and nearly thirty days between 
the severance as to the second ac¬ 
complice and the trial. 

Fla.—Raulerson v. State, 102 So.2d 
281. 

Amendment of transcript 

Motion to continue after trial 
amendment of transcript from coun¬ 
ty court to show that accused was 
bound over on three charges, instead 
of one, was properly denied, since 
accused was tried on information and 
plea of not guilty and amendment 
of transcript made no change in is¬ 
sues. 

Kan.—State v. Wallgren, 58 P.2d 74, 
144 Kan. 10. 

81. Md.—Hunter v. State, 69 A.2d 
505, 193 Md. 596. 

Tex.—Thompson v. State, 205 S.W. 
988, 84 Tex.Cr. 148. 

82. La.—City of Shreveport v. 
Marx, 86 So. 602, 148 La. 31. 

Neb.—Phillips v. State, 59 N.W.2d 
598, 157 Neb. 419. 

N.M.—State v. Johnson, 172 P. 189, 
24 N.M. 11. 

16 C.J. p 485 note 33. 

“An accused will hardly contend 
seriously that he is entitled to a con¬ 
tinuance whenever legitimate evi¬ 
dence produced against him happens 
to take him by surprise.” 

La.—State v. Mims, 127 So. 385, 386, 
170 La. 120—State v. Hutchins, 90 
So. 410, 411, 149 La. 1077. 
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ed, may properly move for a continuance or post¬ 
ponement, 83 and where it is shown to the satisfac¬ 
tion of the court that he is so taken by surprise that 
a fair trial cannot be had, a continuance or postpone¬ 
ment should be granted. 84 Accused must, of course, 
have used reasonable diligence in preparing for 
trial ; 85 and it must be shown that he will be enabled, 
by means of a continuance or postponement, more 
effectually to meet the case made by the unexpected 
occurrence or testimony. 86 Furthermore, accused 
must avail himself promptly of his right to claim a 
continuance on the ground of surprise, 87 or he 
may be deemed to have waived any objection based 
thereon. 88 An application for a continuance based 
on the ground of surprise is not precluded by the 
previous overruling of an ordinary application. 89 

Trial by court instead of by jury. The fact that 
accused, cited to appear in the prosecution before 
a jury, is tried by a court of law, because a jury 
trial is improper, is not a sufficient ground for a 
continuance. 90 


Changing date of offense . The granting or re¬ 
fusing of a motion for continuance on the ground 
of a change of the date of the offense on which 
it is sought to convict accused is generally discre¬ 
tionary with the court, 91 and such a motion may be 
properly refused in the absence of an abuse of dis¬ 
cretion to the prejudice of accused or to the jeopar¬ 
dy of his rights. 92 Where, however, the state un¬ 
dertakes to prove an offense of a different date than 
that alleged in the indictment, and accused suffi¬ 
ciently pleads surprise and shows that he has an 
adequate defense to the date now made by the state's 
proof, a postponement or continuance should be 
granted. 93 Changing the date of the offense through 
amendment of the indictment or information is 
considered in subdivision b of this section, infra. 

Unexpected withdrawal of counsel . While the 
sudden and unexpected withdrawal of leading coun¬ 
sel for accused during the trial may constitute a 
surprise entitling him to a continuance, 94 the mat¬ 
ter is largely within the discretion of the trial 
court, 95 and a continuance may be properly refused 


83. U.S.—U. S. v. Bonanno, D.C.N. 
Y., 177 F.Supp. 106. 

Ferebee v. U. S., C.C.A.Va., 295 
F. 850. 

N.M.—State v. Edwards, 217 P.2d 
854, 54 N.M. 189. 

S.D.—State v. Otto, 161 N.W. 340, 38 
S.D. 353. 

Variance in. pleading and proof of 
offense 

(1) If one offense be described in 
an Indictment, and at trial it devel¬ 
ops that the state relies on a differ¬ 
ent, but similar, transaction, ac¬ 
cused, on asserting his surprise and 
that he can meet the case now 
sought to be proved, should be given 
an opportunity to prepare and pre¬ 
sent his application for continuance, 
based on such facts. 

Tex.—Claxton v. State, 251 S.W. 
1106, 94 Tex.Cr. 393. 

(2) Proof of an overt act other 
than the one alleged in indictment 
charging conspiracy, although not a 
fatal variance, may warrant a con¬ 
tinuance on the ground of surprise. 
U.S.—U. S. v. Negro, C.C.A.N.Y., 164 

F.2d 168. 

84. TJ.S.—Paschen v. U. S., C.C.A. 
Ill., 70 F.2d 491. 

Tex.—Fagan v. State, 14 S.W.2d 838, 
112 Tex.Cr. 107. 

Wash.—State v. Willis, 223 P.2d 453, 
37 Wash.2d 274. 

16 C.J. p 485 note 32. 

85. Tex.—Haggerty v. State, 21 S. 
W.2d 298, 113 Tex.Cr. 428—Hilley 
v. State, 289 S.W. 61, 105 Tex.Cr. 
436—Acton v. State, 282 S.W. 805, 
104 Tex.Cr. 75—Marta v. State, 193 
S.W. 323, 81 Tex.Cr. 135. 

22A C.J.S.—11 


86. U.S.—:Hewitt v. U. S., C.C.A.Mo., 
110 F.2d 1, certiorari denied 60 S. 
Ct. 1089, 310 U.S. 641, 84 L.Ed. 
1409. 

Ky.—Baugh v. Commonwealth, 43 S. 

W.2d 671, 241 Ky. 195. 

Mo.—State v. English, 274 S.W. 470, 
308 Mo. 695. 

Tex.—Haggerty v. State, 21 S.W.2d 
298, 113 Tex.Cr. 428—Marta v. 

State, 193 S.W. 323, 81 Tex.Cr. 135. 
Supporting affidavit must show, in 
addition to the nature of the alleged 
surprise, how and by what witnesses 
the new evidence will be rebutted. 
Ky.—Patterson v. Commonwealth, 66 
S.W.2d 513, 252 Ky. 285. 

87. N.Y.—People on Complaint of 
Szmanda v. Westphal, 171 N.Y.S.2d 
421, 10 Misc.2d 56. 

Tex.—Landry v. State, 257 S.W. 561, 
96 Tex.Cr. 350. 

88. Ky.—Means v. Commonwealth, 
75 S.W.2d 54C, 256 Ky. 30. 

89. Tex.—McKinney v. State, 8 Tex. 
App. 626. 

90. Puerto Pico.—People v. Satiri- 
chi, 8 Puerto Rico 490—People v. 
Desstis, 8 Puerto Rico 486. 

16 C.J. p 485 note 37. 

91. Ark.—Payne v. State, 272 S.W. 
2d 829, 224 Ark. 309. 

Wash.—State v. Boyles, 82 P.2d 575, 
196 Wash. 227. 

92. Ark.—Payne v. State, 272 S.W. 
2d 829, 224 Ark. 309. 

Ky.—Baugh v. Commonwealth, 43 S. 
W.2d 671, 241 Ky. 195—Bush v. 
Commonwealth, 265 S.W. 468, 205 
Ky. 14. 


Wash.—State v. Boyles, 82 P.2d 576, 
196 Wash. 227. 

93. La.—State v. Barnhart, 78 So. 
975, 143 La. 596. 

Nev.—Garden v. State, 318 P.2d 652, 
73 Nev. 312. 

N.Y.—People on Complaint of Szman¬ 
da v. Westphal, 171 N.Y.S.2d 421, 
10 Misc.2d 56. 

Tex.—Claxton v. State, 251 S.W. 1106, 
94 Tex.Cr. 393. 

Necessity of showing defense 

Where the state elects to prose¬ 
cute for an offense committed on 
some date other than that alleged in 
the information, in order to procure 
a continuance on that ground ac¬ 
cused must show that he has a de¬ 
fense against the date selected by 
the state. 

Tex.—Williams v. State, 87 S.W. 

1155, 48 Tex.Cr. 325. 

Request for continuance 
Where proof as to the date of an 
alleged offense varied from that al¬ 
leged in the Indictment, It was for 
accused to request a continuance if 
he was surprised by the change. 

Pa.—Commonwealth v. Neff, 27 A.2d 
737, 149 Pa.Super. 513. 

Continuance improperly refused 
Ky.—Coleman v. Commonwealth, 271 
S.W. 662, 208 Ky. 601. 

94. Ga.—Jackson v. State, 15 S.E. 
677, 88 Ga. 784. 

IH—Wray v. People, 78 Ill. 212. 

Ky.—Claxon v. Commonwealth, 30 S. 

W. 998, 17 Ky.L. 284. 

16 C.J. p 486 note 58. 

95. La.—State v. Lofton, 114 So. 
109, 164 La. 496. 
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where accused is otherwise ably represented. 96 
b. Amendment of Indictment or Information 

While a substantial amendment of the indictment or 
Information may, in a proper case, constitute a surprise 
entitling accused to a continuance, the contrary Is true 
as to an unnecessary amendment or one which merely 
cures technical or formal defects; and accused Is not 
entitled to a continuance where the amendment does not 
come as a surprise or where a continuance Is not neces¬ 
sary to enable him to meet his case. 

Under some circumstances, an amendment of the 
indictment or information may constitute a surprise 
entitling accused to a continuance, 97 as, for in¬ 
stance, where the amendment is one of substance, 98 
which introduces a new and material question into 
the case at the time of trial. 99 Whether the cir¬ 
cumstances are such as to warrant the granting of 
a continuance is ordinarily a question addressed to 
the sound discretion of the trial court. 99 - 5 A con¬ 
tinuance will not ordinarily be granted where the 
amendment is unnecessary, 1 or is one which merely 
cures technical or formal defects, and does not set 
up any additional facts; 2 and accused is not entitled 
to a continuance where the amendment does not 
come as a surprise, 3 or where it does not appear that 
a continuance is necessary to enable him to meet 
his case. 4 


22A C.J.S. 

Changing date of offense . A motion for contin¬ 
uance on the ground of surprise resulting from an 
amendment of the indictment or information with 
respect to the date of the offense charged against 
accused may be properly denied where the date 
of the offense is not a material element, 5 or where 
the substantial rights of accused are not affected 
thereby. 6 Where, however, accused is taken by sur¬ 
prise and his defense prejudiced by an amendment 
of the indictment or information with respect to 
the date of the offense, on proper application there¬ 
for he is entitled to have the trial postponed so as 
to give him an opportunity to prepare for his de¬ 
fense; 7 and this is peculiarly the case when accused 
comes to trial prepared to prove an alibi with re¬ 
gard to the date stated in the indictment. 8 

c. Unexpected Presence or Absence of Witness 

In a proper case, the unexpected Introduction of new 
or additional witnesses, or the absence of witnesses whom 
accused had reasonable ground to believe would be pres¬ 
ent, may constitute a surprise entitling accused to a 
continuance. 

Accused may properly move for a continuance on 
the ground of surprise when the names of new or 
additional witnesses are indorsed on the indictment 
or information at or during the trial, 9 or where new 


96. Ky.—Hatfield v. Commonwealth, 
34 S.W.2d 241, 236 Ky. 764. 

Mo.—State v. Eggleston, App., 27 S. 
W.2d 726. 

Tex.—Marchan v. State, 75 S.W. 532, 
45 Tex.Cr. 2 12. 

97. Pa.—Commonwealth v. Souder, 
108 A.2d 831, 176 Pa.Super. 523. 

Utah.—State v. Jensen, 30 P.2d 203, 
83 Utah 452. 

16 C.J. p 485 note 41. 

98. Okl,—Johnson v. State, 257 P. 
2d 841, 97 Okl.Cr. 52. 

Where original Information falls 
to state offense and on amendment 
after plea states for the first time a 
public offense, court may and should 
on demand and proper showing grant 
a continuance for a reasonable time 
to enable accused to prepare for tri¬ 
al. 

Utah.—State v. Jensen, 30 F.2d 203, 
83 Utah 452. 

99. Miss.—Foreman v. State, 48 So. 
611, 96 Miss. 77. 

16 C.J. p 485 note 41. 

99.5 Ga.—Powell v. State, 68 S.E. 

2d 177, 85 Ga.App. 208. 

Ind.—Way v. State, 66 N.E. 2d 608, 
224 Ind. 280. 

Dess discretion than In civil cases 

“In civil cases amendments in 
pleadings may be allowed on or near 
the trial date but frequently *on 
terms’—that is, by a continuance of 
the date fixed for trial for a time 


sufficient to give the opposite party 
ample opportunity to meet the aver¬ 
ments of the new pleading. The 
granting of a continuance under such 
circumstances is a matter for the 
sound discretion of the trial court. 
. . . The discretion which the 

trial court may exercise in such sit¬ 
uation is much less in criminal 
cases.” 

Ind.—Way v. State, 66 N.E.2d 608, 
612, 224 Ind. 280. 

Denial not abase of discretion 

In prosecution for larceny where 
first accusation described the prop¬ 
erty stolen as a black pocketbook 
and later accusation correctly de¬ 
scribed it as a white pocketbook, 
denial of accused’s motion for con¬ 
tinuance for surprise was not an 
abuse of trial court’s discretion. 

Ga.—Powell v. State, 68 S.E.2d 177, 
85 Ga.App. 208. 

1. La.—State v. Wales, 122 So. 52, 
168 La. 322. 

Mont.—State v. Gaffney, 77 P.2d 398, 
106 Mont. 310. 

2. Mo.—State v. Nichols, 39 S.W.2d 
777, 327 Mo. 1237. 

16 C.J. p 485 note 42. 

3. Cal.—People v. Du Fault, 36 P.2d 
196, 1 C.A.2d 105. 

Va.—Kelley v. Commonwealth, 125 
S.E. 437, 140 Va. 522. 

4. Miss.—Toler v. State, 53 So.2d 5 
—Collier v. State, 122 So. 538, 154 
Miss. 446. 


Amendment held not to require con. 
tlnnance 

Okl.—Potter v. State, 288 P. 362, 47 
Okl.Cr. 254—Sinclair v. State, 280 
P. 317, 44 Okl.Cr. 198. 

5. Ark.—Payne v. State, 272 S.W.2d 
829, 224 Ark. 309. 

Okl.—George Little Star v. State, 29 
F.2d 995, 55 Okl.Cr. 294. 

Pa.—Commonwealth v. Katz, 10 A. 
2d 49, 138 Pa.Super. 50. 

6. Pa.—Commonwealth v. Katz, 10 
A.2d 49, 138 Pa.Super. 60. 

Commonwealth v. Groff, Quar. 
Sess., 49 Lanc.L.Rev. 347. 
Correction of typographical error 
in information by amendment chang¬ 
ing date from 1928 to 1927 was not 
prejudicial error, where no continu¬ 
ance was requested on that ground. 
Cal.—People v. Marshall, 278 P. 258, 
99 C.A. 224. 

7* Ind.—Stallings v. State, 114 N.E. 

2d 771, 232 Ind. 64G. 

La.—State v. Singleton, 124 So. 824, 
169 La. 191. 

Pa.—Commonwealth v. Streets, 172 
A. 31, 113 Pa.Super. 65. 

8. Ill.—People v. Kircher, 164 N.E. 
150, 333 Ill. 200. 

La.—State v. Singleton, 124 So. 824, 
169 La. 191. 

9. Mo.—State v. Farris, 2t3 SAV.2d 
983—State v. Broyles, 295 S.W. 
554, 317 Mo. 276. 

Okl.—Britt v. State, Cr., 285 P.2d 441. 
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or additional witnesses whose names are not in¬ 
dorsed are offered as witnesses. 9 - 5 As a general 
rule, where a proper showing of surprise resulting 
from the introduction of new or additional witness¬ 
es is made, a continuance should be granted allow¬ 
ing accused reasonable time and opportunity to ex¬ 
amine their character and credibility and to prepare 
to meet their testimony. 10 A continuance in such 
a case is not, however, a matter of right on the 
mere allegation of surprise, 11 but is largely discre¬ 
tionary with the trial court, 12 and, in the absence of 


CRIMINAL LAW § 498 

an abuse of discretion to the prejudice or disad¬ 
vantage of accused, may be properly refused, 13 par¬ 
ticularly where ample time is allowed accused to 
meet the testimony of the additional witnesses. 14 
Moreover, it has been held that, where there is noth¬ 
ing to show that the prosecuting attorney refrained 
from indorsing the names of the new witnesses to 
gain an undue advantage, the court is not bound 
to grant a continuance. 15 Thus, where there is no 
fraud or deception practiced on accused, and he 
goes to trial under the impression that the principal 


Wash.—State v. McWhinney, 161 P. 
2d 162, 23 Wash.2d 334. 

Indorsement of codefendant as wit¬ 
ness 

When in course of trial in misde¬ 
meanor case trial court permits name 
of codefendant to be indorsed, and 
codefendant used as witness, ac¬ 
cused should be allowed reasonable 
time to make showing for continu¬ 
ance or postponement, and refusal to 
grant such time, on seasonable ap¬ 
plication, is error. 

Okl.—Miller v. State, 279 P. 621, 43 
Okl.Cr. 392—Hoskins v. State, 240 
P. 659, 32 Okl.Cr. 161. 

Witnesses not revealed in bill of par¬ 
ticulars 

Where, in perjury prosecution, de¬ 
fense had been geared to testimony 
expected from witnesses revealed in 
government’s original bill of partic¬ 
ulars, trial judge’s failure to strike 
supplemental bill, of which defend¬ 
ants had been advised three days be¬ 
fore trial, and which was Hied on 
day trial commenced, and to disal¬ 
low testimony of witness listed in 
such bill or, as an alternative, to 
grant ten-day continuance sought by 
defendant, constituted prejudicial er¬ 
ror. 

U.S.—U. S. v. Neff, C.A.N.J., 212 F. 
2d 297. 

9.5 Ariz.—State v. King, 182 P.2d 
916, 66 Ariz. 42. 

10. Mo.—State v. Pearson, 270 S.W. 
347. 

N.M.—State v. Edwards, 217 P.2d 
854, 54 N.M. 189. 

Okl.—Glenn v. State, 114 P.2d 192, 
72 Okl.Cr. 165, 158 A.L.R. 1140— 
Staley v. State, 84 P.2d 813, 65 Okl. 
Cr. 227, followed in Vandeventer v. 
State, 84 P.2d 819, 65 Okl.Cr. 239. 
Wash.—State v. Willis, 223 P.2d 453, 
37 Wash.2d 274. 

16 C.J. p 485 note 43. 

Proof required; aid davit 

Accused must make affidavit or 
otherwise show to the court that he 
is in fact surprised by the introduc¬ 
tion of such testimony. 

Idaho.—State v. Hoagland, 228 P. 

314, 39 Idaho 405. 

16 C.J. p 485 note 45. 


Where no effort Is made to show 
surprise, denial of continuance was 
not error. 

Okl.—Glenn v. State, 114 P.2d 192, 72 
Okl.Cr. 165, 158 A.L.R. 1146. 

What Is “reasonable time” for post¬ 
ponement of proceedings, when name 
of additional witness is indorsed on 
information after trial has begun, 
depends on all of the facts and cir¬ 
cumstances of the particular case, 
and is matter addressed to sound dis¬ 
cretion of trial court. 

Okl.—Glenn v. State, supra. 

11. Mo.—State v. Merrell, 263 S.W. 
118. 

16 C.J. p 485 note 44. 

12. Mo.—State v. Glon, 253 S.W. 364 
—State v. Howerton, 228 S.W. 745. 

Wash.—State v. Gaines, 258 P. 508, 
144 Wash. 446, error dismissed 
and certiorari denied Gaines v. 
State of Washington, 48 S.Ct. 468, 
277 U.S. 81, 72 L.Ed. 793—State 
v. Serfling, 230 P. 847, 131 Wash. 
605—State v. Harding, 185 P. 579, 
108 Wash. 606. 

13. U.S.—Clapp v. U. S., C.C.A.Kan., 
18 F.2d 906, certiorari denied 48 
S.Ct. 85, 275 U.S. 548, 72 L.Ed. 419. 

U. S. v. Heitler, D.C.Ill., 274 F. 
401, error dismissed Heitler v. U. 
S., 43 S.Ct 163, 260 U.S. 703, 67 L. 
Ed. 472, and transferred, see 43 S. 
Ct. 185, 260 U.S. 438, 67 L.Ed. 338. 
Ariz.—State v. Bagby, 316 P.2d 941, 
83 Ariz. 83—SLate v. Cassady, 190 
P.2d 501, 67 Ariz. 48. 

Ky.—Evans v. Commonwealth, 19 S. 
W.2d 1091, 230 I<y. 411, 66 A.L.R. 
360. 

Mich.—People v. Burnstein, 246 N.W. 
217, 261 Mich. 534. 

Mo.—State v. Farris, 243 S.W.2d 983 
—State v. Johnson, 163 S.W.2d 780, 
349 Mo. 910—State v. Hefflin, 89 S. 
W.2d 938, 338 Mo. 236, 103 A.L.R. 
1301—State v. Farris, G S.W.2d 903 
—State v. Merrell, 263 S.W. 118— 
State v. Dixon, 253 S.W. 746—State 
v. Pinson, 236 S.W. 354, 291 Mo. 
328. 

Okl.—Tipton v. State, Cr., 308 P.2d 
670—England v. State, Cr., 276 P.2d 
270. 

Wash.—State v. Cooper, 174 P.2d 545, 
26 Wash.2d 405—State v. Prouse, 
251 P. 582, 141 Wash. 358. 
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Testimony of oodef eadant 

(1) In prosecution for homicide 
where accused and another were 
jointly indicted and after case was 
ready for trial to begin indictment 
against other party was dismissed, 
refusal of trial court to discharge 
jury and continue case on ground of 
surprise after it became known that 
other party would testify on behalf 
of commonwealth was not an abuse 
of discretion, where accused proba¬ 
bly knew what the other party’s tes¬ 
timony would be. 

Ky.—Warren v. Commonwealth, 333 
S.W.2d 766. 

(2) In murder prosecution where¬ 
in near end of prosecutor’s reading 
of codefendant’s confession, code¬ 
fendant declared “I wish to verify 
these statements," jury were sent 
out and codefendant manifested wish 
to become a witness whereupon he 
was indorsed on prosecutor’s list of 
witnesses on court's own motion and 
was permitted to testify, denial of 
motion for continuance on ground 
that such indorsement violated stat¬ 
ute requiring both parties to serve a 
list of witnesses was not an abuse of 
discretion. 

Wash.—State v. Cooper, 174 P.2d 545, 
26 Wash.2d 405. 

In Georgia* under constitutional 
and statutory provisions entitling ac¬ 
cused, on demand, to a list of those 
witnesses only on whose testimony 
the charge against him is founded, 
accused, who has demanded a list 
of witnesses and is furnished one 
containing names of more witnesses 
than appeared before the grand jury, 
is not entitled to a continuance on 
ground of surprise. 

Ga.—Palmer v. State, 97 S.E. 460, 23 
Ga.App. 84. 

14. Idaho.—State v. Hoagland, 228 
P. 314, 39 Idaho 405. 

Mo.—State v. Salts, 56 S.W.2d 21, 
331 Mo. 665—State v. Kehoe, 220 
S.W. 961. 

Okl.—Robnett v. State, 178 P. 890, 15 
Okl.Cr. 541. 

15. Mo.—State v. Myers, 94 S.W. 
242, 198 Mo. 225. 

16 C.J. p 486 note 46. 
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witness for the state will not be present to testify 
against him, the introduction of such witness will 
not entitle him to a continuance . 16 So, also, where 
accused has been warned, or ought reasonably to 
have anticipated, that a certain person might testify 
against him, he cannot thereafter claim to be sur¬ 
prised . 17 

Absence of expected witness . While the unex¬ 
pected absence of an important and material witness 
whom accused had reason to expect would be present 
may, in a proper case, constitute a surprise entitling 
accused to a continuance , 18 an unadvised refusal of 
which by the court may constitute error , 19 the con¬ 
trary is true where accused has neither reason nor 
right to expect the attendance of such witness , 20 
as, for instance, where he has made no diligent 
effort to procure his attendance , 21 or where it ap¬ 
pears that accused was not harmed . 21 - 5 


22A C.J.S. 

d. Unexpected Testimony 

In a proper case the unexpected testimony of the 
state's witnesses may constitute a surprise entitling 
accused to a continuance. Accused must, however, show 
that he was In fact surprised by the testimony and that 
the surprise was not the result of his own negligence; 
and he must also show that he can secure contradictory 
evidence within a reasonable time, As a rule, accused 
cannot claim a continuance because of the unexpected 
testimony of his own witnesses. 

Where, on a trial, witnesses for the state testify 
to facts or circumstances which from the nature of 
the case are wholly unexpected by accused, or in 
actual or apparent contradiction of their former 
testimony, thereby taking accused by surprise, a 
postponement or a continuance sufficient to procure 
disproving evidence should ordinarily be granted . 22 
However, under some circumstances a continuance 
may properly be refused , 22 * 5 as where most of the 


16. Tex.—Townsend v. State, 5 Tex. 
App. 574. 

Prosecuting witness not previously 
appearing 

Element of surprise arising from 
having prosecuting witness testify 
after prosecuting witness had not 
previously appeared in court, either 
at examining trial or before grand 
jury afforded no basis for granting 
defendants’ motion to continue case. 
Ky.—Jones v. Commonwealth, 220 S. 
W.2d 369, 310 Ky. 180. 

17. Ariz.—State v. King, 182 P.2d 
915, 66 Ariz. 42. 

Mo.—State v. Peters, 167 S.W. 520, 
258 Mo. 334. 

Neb.—Phillips v. State, 59 N.W.2d 
598, 157 Neb. 419. 

Witness at former trial 

Where state called witness whose 
name did not appear on information 
on account of being unknown to 
state’s attorney, accused cannot 
claim surprise, where witness had 
testified on former trial. 

S.D.—State v. Brown, 165 N.W. 987, 
39 S.D. 567. 

Codefendant 

That persons accused were taken 
by surprise when their codefendant 
was called as a witness against them 
was no ground for continuance for 
the purpose of Inquiring into his 
credibility and producing evidence to 
contradict him. 

Ark.—Edwards v. State, 286 S.W. 935, 
171 Ark. 778. 

La.—State v. Mims, 127 So. 385, 170 
La. 120. 

18. Ill.—City of Chicago v. Wer- 
necke, 29 N.E.2d 301, 306 IllApp. 
514. 

Mo.—State v. Jasper, 24 S.W.2d 161, 
824 Mo. 668. 

16 C.J. p 485 note 38. 


Absence attributable to error of 
ministerial officer 

"A party accused, who discovers, 
on the day fixed for his trial, that 
a material and important witness or¬ 
dered by him . . . had not been 

summoned, because the given name 
of the witness had been, by error of 
the clerk, changed into another 
name, in making out the summons, 
is legally entitled to a continuance 
on proper showing, for the purpose 
of procuring the attendance of such 
witness.” 

La.—State v. Thomas, 3 So. 589, 40 
La.Ann. 151, 860. 

On disqualification of witnesses 

after commencement of trial by fil¬ 
ing of indictment against them for 
same crime, accused may continue 
case because of the unexpected oc¬ 
currence. 

Tex.—Pagan v. State, 14 S.W.2d 838, 
112 Tex.Cr. 107. 

Buie inapplicable on facts 
Mo.—State v. Jasper, 24 S.W.2d 161, 
324 Mo. 668. 

19. Ill.—Price v. People, 23 N.E. 639, 
131 Ill. 223. 

Ky.—Joseph v. Commonwealth, 1 S. 
W. 4, 8 Ky.L. 53. 

Tex.—Cotton v. State, 4 Tex. 260. 

20. La.—State v. Breaux, 108 So. 
773, 161 La. 368, affirmed Breaux 
v. State of Louisiana, 47 S.Ct. 241, 
273 U.S. 645, 71 L.Ed. 820. 

Tex.—Castleberry v. State, 206 S.W. 
353, 84 Tex.Cr. 271. 

21. Tex.—Castleberry v. State, su¬ 
pra. 

21.5 Refusal not error 

In prosecution for robbing army 
sergeant who testified that he did not 
know name of military policeman to 
whom he reported the robbery, where- j 
in state's witness stated the name of 
the military policeman who at time j 
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of trial was in another state, re¬ 
fusal to continue the case because 
of alleged surprise with respect to 
absence of military policeman 
through whom accused desired to 
show that sergeant was intoxicated 
at time he reported to policeman was 
not error, where accused made no 
showing as to what policeman would 
testify, and state presented police¬ 
man’s affidavit that sergeant was not 
intoxicated. 

Tex.—Williams v. State, 185 S.W.2d 
107, 148 Tex.Cr. 111. 

22. Ill.—City of Chicago v. Wer- 
necke, 29 N.E.2d 301, 306 IH.App. 
514. 

Ind.—Hergenrother v. State, 18 N.E. 

2d 784, 215 Ind. 89. 

16 C.J. p 486 note 49. 

Proper remedy where accused is 
surprised at the testimony of a wit¬ 
ness is an application for a post¬ 
ponement or continuance. 

Tex.—Bascom v. State, 24 S.W.2d 
437, 114 Tex.Cr. 32. 

Time of intercourse 
In prosecution under indictment 
charging accused with committing 
fornication and bastardy on or about 
August 15, 1946, denial of accused's 
request for continuance when com¬ 
monwealth introduced testimony that 
accused had Intercourse from July, 
1946, to December, 1946, with prose¬ 
cutrix who gave birth to a child 
on July 9, 1947, was prejudicial error 
where prosecutrix at preliminary 
hearing on March 24, 1947, had testi¬ 
fied that last time she had Inter¬ 
course with accused was on August 
15, 1946, and that at date of hear¬ 
ing she was seven months preg¬ 
nant. 

Pa.—Commonwealth v. Gaber, 58 A. 

2d 592, 162 Pa.Super. 538. 

22.5 Ky.—Daniel v. Commonwealth, 
311 S.W.2d 384. 
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witnesses desired or necessary to meet the unexpect¬ 
ed testimony are present in the courtroom , 23 or 
are easily accessible . 24 In any case accused must 
show that he is in fact surprised by the testimony , 25 
and must disclose the manner in which he expects 
to meet it . 26 Moreover, it must appear that he can 
secure evidence to contradict the unexpected testi¬ 
mony 27 within a reasonable :ime . 28 While accused 
ordinarily cannot complain of a surprise occasioned 
by his own negligence , 29 as, for instance, where 
he has made no effort to ascertain what the probable 
testimony of such witness would be , 30 he may be 
entitled to a continuance even in the latter instance 
where he has been unable, after diligent effort, to 
secure the presence of a witness who would have 
refuted the unexpected testimony . 31 

Testimony of defendant's witnesses. Accused in 
a criminal case cannot, as a rule, claim a continu¬ 
ance on the ground that he is surprised by the tes¬ 
timony offered or withheld by his own witnesses , 32 
particularly where he has been warned as to what 
the testimony of the witness would be . 33 However, 
under a general statute authorizing a continuance, 
where it is made to appear to the satisfaction of 
the court that by some unexpected occurrence since 
the trial commenced, which no reasonable’diligence 
could have anticipated, applicant is so taken by sur- 
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prise that a fair trial cannot be had, it would seem 
that, under a proper showing, accused surprised by 
the testimony of his own witness would be entitled 
to a continuance . 34 Accused cannot be said to be 
surprised by a witness’ testimony which is the same 
or substantially the same as that given at a prelim¬ 
inary hearing . 35 

§ 499. Procurement of Affidavits for Change 
of Venue 

In a proper case, the court may refuse to continue a 
trial for the purpose of affording the accused an oppor¬ 
tunity to secure affidavits In support of a change of venue. 

Library References 

Criminal Law <$=>589(3). 

It is not error for the court to refuse to contin¬ 
ue or to postpone the trial of accused in order to af¬ 
ford him an opportunity to secure affidavits in sup¬ 
port of a change of venue , 36 especially where he has 
had ample time to take the steps necessary to make 
the application for such change , 37 or where there 
is nothing in his affidavit or in the record to show 
that he can produce a single witness or any testi¬ 
mony other than, or different from, that offered at 
the trial . 38 So, too, the fact that there was not 
sufficient time between the day of arraignment and 
the day set for the trial of accused to give the re- 


23. Neb.—Blair v. State, 101 N.W. 
17, 72 Neb. 501. 

Contradiction, shown by court re¬ 
porter 

In second trial of accused charged 
with murder pursuant to conspiracy, 
denial of motion to set aside swear¬ 
ing 1 of jury and to continue case on 
ground of surprise because of evi¬ 
dence given by certain witness was 
not error, where accused used court 
reporter as witness to prove that 
witness had testified differently at 
first trial. 

Ky.—Walker v. Commonwealth, 78 
S.W.2d 754, 257 Ky. 613. 

24. Va.—Webb v. Commonwealth, 
152 S.E. 366, 154 Va. 866. 

25. U.S.—Johnson v. U. S., C.C.A.W. 
Va., 5 F.2d 471, certiorari denied 
Eick v. IT. S., 46 S.Ct. 101, 269 U.S. 
574, 70 L.Ed. 419. 

Ark.—Edwards v. State, 286 S.W. 
935, 171 Ark. 778—Carter v. State, 
278 S.W. 14, 169 Ark. 1211. 

Ky.—Walker v. Commonwealth, 78 
S.W.2d 754, 257 Ky. 613. 

Tex.—Newsome v. State, 288 S.W. 

467, 105 Tex.Cr. 322. 

Testimony which should have been 
anticipated 

In prosecution for uttering a forg¬ 
ed check, where in a previous prose¬ 
cution witness had referred to check 
but did not mention a second check, 


witness’ testimony that accused had 
given witness second check to get 
cashed and that witness had cashed 
it, was testimony in addition to that 
given by witness on former trial and 
such as should have been anticipated, 
and did not constitute “surprise” 
entitling accused to a continuance. 
Ky.—Miller v. Commonwealth, 190 S. 
W.2d 864, 301 Ky. 66. 

26. Ky.—Walker v. Commonwealth, 
78 S.W.2d 754, 257 Ky. 613. 

Neb.—Dixon v. State, 64 N.W. 961, 
46 Neb. 298. 

27. Tex.—Hilley v. State, 289 S.W. 
61, 105 Tex.Cr. 436—Newsome v. 
State, 288 S.W. 467, 105 Tex.Cr. 
322—Welk v. State, 265 S.W. 914, 
99 Tex.Cr. 235. 

Motion to withdraw properly denied 
Court did not err in denying mo¬ 
tion to withdraw his announcement 
of ready for trial on ground that 
previous to trial state witness had 
told accused’s counsel that he had 
only bought liquor from accused once 
at certain place, but on trial testi¬ 
fied to another sale of liquor at 
different place, there being nothing 
to indicate that accused could se¬ 
cure contradictory testimony, and no 
statement concerning truth of rec¬ 
ord sale of liquor. 

Tex.—Powers v. State, 204 S.W. 325, 
83 Tex.Cr. 462. 
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28. Wash.—State v. Argentieri, 177 
P. 690, 105 Wash. 7. 

29. Tex.—Grant v. State, 179 S.W. 

871, 77 Tex.Cr. 608—Salinas v. 

State, 142 S.W. 908, 65 Tex.Cr. 
18. 

Evans v. State, 13 Tex.App. 225. 

30. Tex.—Acton v. State, 282 S.W. 
805, 104 Tex.Cr. 75. 

16 C.J. p 486 note 53. 

31. Tecx.—Hays v. State, 36 S.W.2d 
1029, 117 Tex.Cr. 205. 

32. Ky.—Wing v. Commonwealth, 
7 Ky.L. 227, 13 Ky.Op. 565—Ban- 
kin v. Commonwealth, 6 Ky.L. 407. 

16 C.J. p 486 note 54. 

33. Mo.—State v. Peters, 167 S.W. 
520, 258 Mo. 334. 

34. Tex.—Webb v. State, 9 Tex.App. 
490. 

35. La.—State v. Chinn, 87 So.2d 315, 
229 La. 984. 

Tex.—Bailey v. State, 40 S.W. 281, 37 
Tex.Cr. 579. 

36. Ky.—Wade v. Commonwealth, 
334 S.W.2d 901. 

Tex.—Wall v. State, 18 Tex. 682, 70 
Am.D. 302. 

Turner v. State, 89 S.W. 975, 48 
Tex.Cr. 585. 

37. Ky.—McNamara v. Common¬ 
wealth, 51 S.W. 786, 21 Ky.L. 539. 

38. Ky.—Graham v. Commonwealth, 
175 S.W. 981, 164 Ky. 317. 
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quired notice for a motion for a change of venue 
did not entitle him to a continuance, especially in 
view of the fact that the statute provides that the 
adverse party may waive the notice, and that the 
court may shorten or extend the time for the hear¬ 
ing of such motion . 39 A continuance asked by 
accused, on the magistrate's overruling his motion 
for a change of venue, to enable him to apply for 
mandamus to compel the change, is properly re¬ 
fused, his remedy being by appeal . 40 

§ 500. Objections to Jury 

The granting or refusing of a motion for continuance 


based on objections to the Jury Is largely discretionary 
with the trial court. 

Library References 

Criminal Law <S=3589 (5). 

As in the case of continuances sought on other 
grounds, a motion for continuance, based on objec¬ 
tions to the jury, is addressed largely to the discre¬ 
tion of the trial court , 41 and, in the absence of an 
abuse of discretion to the prejudice of accused or 
to the jeopardy of his rights, such a motion may 
be properly denied , 42 particularly where the objec¬ 
tion urged is one which is properly raised by chal¬ 
lenge rather than by motion for continuance , 43 or 


39 . S.C.—State v. Bethune, 67 S.E. 
466, 86 S.C. 143. 

40 . S.C.—State v. Barnett, 82 S.E. 
795, 98 S.C. 422. 

41 . Ala.—Riley v. State, 96 So. 599, 
209 Ala. 505—Stover v. State, 85 
So. 393, 204 Ala. 311. 

Dorsey v. State, 56 So.2d 390, 
36 Ala.App. 376—McCleskey v. 
State, 179 So. 394, 28 Ala.App. 97— 
Byers v. State, 121 So. 8, 23 Ala. 
App. 70, certiorari denied 121 So. 9, 
219 Ala. 10—Holladay v. State, 108 
So. 641, 21 Ala.App. 405. 

Colo.—Hendricks v. People, 241 P. 
734, 78 Colo. 264. 

Ky.—Young v. Commonwealth, 286 
S.W.2d 893. 

Pa.—Commonwealth v. Spallone, 35 
A.2d 727, 154 Pa.Super. 282. 

42 . Ala.—Riley v. State, 96 So. 599, 
209 Ala. 505. 

Green v. State, 79 So.2d 655, 38 
Ala.App. 189—Mathis v. State, 39 
So.2d 298, 34 Ala.App. 309—Mc- 
Lemore v. State, 157 So. 455, 26 
Ala.App. 228, certiorari denied 157 
So. 458, 229 Ala. 429, and followed 
In Pate v. State, 159 So. 894, 26 
Ala.App. 675, certiorari denied 159 
So. 887, 230 Ala. 698—Rakestraw 
v. State, 116 So. 414, 22 Ala.App. 
487, certiorari denied 117 So. 923, 
218 Ala. 706—Holladay v. State, 108 
So. 641, 21 Ala.App. 405—Fleming 
v. State, 104 So. 137, 20 Ala.App. 
481, certiorari denied Ex parte 
State ex rel. Attorney General, 104 
So. 139, 213 Ala. 78—Walker v. 
State, 81 So. 179, 17 Ala.App. 3. 
D.C.—Shelton v. U. S., 169 F.2d 665, 
83 U.S.App.D.C. 257, certiorari de¬ 
nied 69 S.Ct. 24, 335 U.S. 834, 93 L. 
Ed. 387. 

Ga.—West v. State, 91 S.E. 216, 19 
Ga.App. 142. 

Ill.—People v. Marsh, 85 N.E.2d 715, 
403 Ill. 81, certiorari denied 70 
S.Ct. 48, 338 U.S. 837, 94 L.Ed. 
511. 

Ky.—Young v. Commonwealth, 286 
S.W.2d 893. 

Da.—State v. Rock, 110 So. 482, 162 
La. 299—State v. Gould, 99 So. 
490, 155 La. 639—State v. Brown, 
94 So. 401, 152 La. 801. 


Miss.—Clanton v. State, 50 So.2d 567, 
210 Miss. 700. 

Neb.—Crawford v. State, 216 N.W. 
294, 116 Neb. 125. 

N.J.—State v. Wyckoff, 99 A.2d 365, 
27 N.J.Super. 322. 

Okl.—Pruitt v. State, 236 P.2d 702, 94 
Okl.Cr. 387. 

Pa.—Commonwealth v. Flood, 153 A. 
152, 302 Pa. 190. 

Commonwealth v. Spallone, 35 A. 
2d 727, 154 Pa.Super. 282—Common¬ 
wealth v. Gross, 189 A. 726, 125 
Pa.Super. 373. 

S.C.—State v. Martin, 152 S.E. 738, 
155 S.C. 495. 

Tex.—Burns v. State, 141 S.W.2d 604, 
139 Tex.Cr. 518—Long v. State, 288 
S.W. 1074, 105 Tex.Cr. 494—Stevens 
v. State, 273 S.W. 586, 100 Tex. 
Cr. 438—Davidson v. State, 216 S. 
W. 624, 86 Tex.Cr. 243. 

Va.—Wagner v. Commonwealth, 18 
S.E.2d 888, 179 Va. 387. 

W.Va.—Scare v. Taft, 102 S.E.2d 152. 

Remarks of court and attorneys 
appointed to represent accused, 
which were made in presence of pro¬ 
spective jurors preliminary to trial, 
and related to whether appointed at¬ 
torneys might retire over objection of 
another attorney retained by accus¬ 
ed's relatives, were not so prejudicial 
as to make refusal to continue case 
until another term abuse of discre¬ 
tion. 

Ga.—Lowe v. State, 194 S.E. 527, 185 
Ga. 113. 

Failure of veniremen to appear 

Unexcused failure of persons listed 
on jury venire to appear was no 
ground for continuance. 

Ala.—Payne v. State, 74 So.2d 630, 
261 Ala. 397—Brooks v. State, 29 
So.2d 4, 248 Ala. 628. 

Jury drawn from same panel as jury 
previously convicting 

(1) Objection to jury panel on 
ground that jury which recently con¬ 
victed accused of another, but unre¬ 
lated and unconnected, crime was 
drawn from same panel may be con¬ 
sidered on accused’s motion for a 
continuance, but whether a continu¬ 
ance should be granted on such 
ground lies within discretion of trial 
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court, and refusal to grant continu¬ 
ance was not abuse of discretion. 

Ky.—Young v. Commonwealth, 286 S. 
W.2d 893. 

(2) So, where defendant accused of 
murder was called for trial shortly 
after conviction of unrelated crimes 
in a different courtroom and after 
prior criminal record had been openly 
read with result that prospective ju¬ 
rors had opportunity of learning of 
prior record, but voir dire examina¬ 
tion disclosed that neither jurors nor 
alternates exhibited any prejudice, 
defendant was not harmed, and re¬ 
fusal to continue trial to succeeding 
week when new panel would report 
for duty was not an abuse of discre¬ 
tion. 

Pa.—Commonwealth v. Niemi, 73 A. 
2d 713, 365 Pa. 105. 

(3) Conviction for other offense 
and appeal therefrom as ground for 
continuance see infra § 501. 

43. Ga.—Daniels v. State, 199 S.E. 
572, 58 Ga.App. 699—Campbell v. 
State, 100 S.E. 18, 24 Ga.App. 130. 
N.J.—State v. Gallo, 24 A.2d 657, 128 
N.J.Law 172, affirmed 28 A.2d 95, 
129 N.J.Law 52. 

Ohio.—State v. Cope, 67 N.E,2d 912, 
78 Ohio App. 429. 

Pa.—Commonwealth v. Kimmel, Com. 

PL, 53 Lanc.L.Rev. 89. 

16 C.J. p 486 note 65. 

“Competency of a venireman to 
sit in the trial of a criminal case 
cannot be raised by a motion for a 
continuance.” 

Neb.—Seaton v. State, 184 N.W. 890, 
106 Neb. 833, 19 A.L.R. 1056. 
Excusing juror before case called 
An accused was not entitled to 
have his case continued on ground 
that juror named on the venire and 
who was under twenty-one years of 
age was excused by judge before ac¬ 
cused's case was called for trial, but 
was at most entitled to juror’s pres¬ 
ence so that his Qualification could be 
passed on at appropriate stage of tri¬ 
al, and objection to proceeding with 
the trial without the presence of ju¬ 
ror was proper method of raising 
Question. 
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where accused has waived his right to quash the 
venire and no objectionable juror is imposed on 
him . 44 Accused may, however, be entitled to a 
continuance because the panel of jurors has been 
made aware, by being present at the arraignment, 
that not only the indictment for which accused is on 
trial but other like indictments have been preferred 
against him , 44 - 6 or where it is discovered, before the 
submission of any evidence, that one of the jurors is 
related to the prosecutor , 45 where an additional 
venire is issued after the commencement of the 
trial , 46 or where the jurors, after having been im¬ 
paneled and sworn, have been allowed to separate 47 
However, the fact that the jury list is irregular , 48 


that the regular jury are disqualified, from prejudice 
or otherwise, to sit in the case , 49 or that the jurors 
have heard the evidence in a previous case against 
accused , 50 or in a similar or related case , 51 involving 
the same evidence or witnesses , 52 does not neces¬ 
sarily constitute sufficient ground for a continuance. 
Neither is it necessarily sufficient ground that mem¬ 
bers of a jury previously impaneled to try accused on 
the same indictment commingled with jurors from 
whom the new jury were to be selected ; 63 that there 
was a failure to summon some of the jurors drawn , 54 
or a mistake with respect to the person or the name 
of a person summoned as a juror ; 55 that a witness 
whose name was indorsed on an information was 


Ala.—Walden v. State, 198 So. 264, 
240 Ala. 193. 

44. Tex.—Chandler v. State, 131 S. 
W. 598, 60 Tex.Cr. 329. 

16 C.J. p 487 note 66. 

44.5 Ga.—Sides v. State, 99 S.E.2d 
884, 213 Ga. 482. 

Poole v. State, 111 S.E.2d 265, 
100 Ga.App. 380. 

45. Ga.—Walker v. State, 90 S.E. 
1041, 19 Ga.App. 98. 

46. So under statute 

Ohio.—Caferelli v. State, 12 Ohio 
App. 91. 

47. Pa.—Commonwealth v. Ronello, 
96 A. 826, 251 Pa. 329. 

48. La.—State v. Gould, 99 So. 490, 
155 La. 639—State v. Duperier, 39 
So. 455, 115 La. 478. 

limited number 

Where counsel of accused moved 
for continuance of murder prosecu¬ 
tion, on ground that there were only 
forty-seven jurors on list, and court 
ordered that venire of jurors for 
trial should be one hundred in num¬ 
ber, court did not err in overruling 
motion for continuance. 

Ala.—Jones v. State, 70 So.2d 629, 
260 Ala. 341. 

49. Miss.—Whitehead v. State, 52 

So. 259, 97 Miss. 537. 

16 C.J. p 487 note 68. 

Prior conviction by jurors from reg¬ 
ular panel 

Denial of continuance because jury 
selected from regular panel on previ¬ 
ous day had convicted accused of 
another offense, was not prejudicial 
error where each juror selected for 
second trial was qualified. 

Neb.—Crawford v. State, 216 N.W. 
294, 116 Neb. 125. 

50. U.S.—Corpus Juris Secundum 
cited in U. S. v. Commonwealth of 
Pennsylvania, D.C.Pa., 81 F.Supp. 
861, affirmed, C.A., 174 F.2d 480. 

Ala.—Brown v. Tuscaloosa, 67 So. 

780, 12 Ala.App. 608. 

Ky.—Messer v. Commonwealth, 181 
S.W.2d 438, 297 Ky. 772. 

Mo.—State v. Stark, App., 148 S.W. 
2d 82. 


Va.—Wagner v. Commonwealth, 18 S. 

E.2d 888, 179 Va. 387. 

W.Va.—State v. Taft, 102 S.E.2d 152. 
Jurors may have heard evldenoe 

(1) Refusal of accused’s motion 
for continuance on ground that pan¬ 
el of jurors may have heard the ev¬ 
idence in other prosecutions against 
accused for a similar offense was 
not error. 

Pa.—Commonwealth v. Krolak, 64 A. 
2d 522, 164 Pa.Super. 288. 

(2) Fact that some of jurors im¬ 
paneled to try second case against 
accused had been present at part of 
first trial was not a ground for con¬ 
tinuance. 

Ga.—Crider v. State, 105 S.E.2d 506, 
98 Ga.App. 164. 

(3) Accused was not entitled to a 
continuance because of implied bias 
by the jury on ground that members 
of the regular jury panel who were 
present in the courtroom at the first 
trial were disqualified to sit in judg¬ 
ment of accused on the same charge 
on the second trial, where only two 
members of the regular panel were 
selected for the second jury and ac¬ 
cused did not exercise his privilege to 
strike them. 

Ky.—Chaney v. Commonwealth, 307 
S.W.2d 770. 

(4) Refusal to grant a continuance 
on ground that one or more of jurors 
might have heard evidence adduced 
at previous trial of accused for same 
offenses allegedly committed on a 
different date was not error. 

Ga.—Greeson v. State, 102 S.E.2d 506, 
97 Ga.App. 248. 

51. Ala.—Dorsey v. State, 56 So.2d 
390, 36 Ala.App. 376—McCleskey v. 
State, 179 So. 394, 28 Ala.App. 97— 
McLemore v. State, 157 So. 455, 26 
Ala.App. 228, certiorari denied 157 
So. 458, 229 Ala, 429, and followed 
in Pate v. State, 159 So. 894, 26 
Ala.App. 675, certiorari denied 159 
So. 887, 220 Ala. 698. 

Pa,— Commonwealth v. Celli, 33 A.2d 
97, 153 Pa.Super. 88. 

Commonwealth v. Sklov, Quar. 
Sess,, 20 Wash.Co. 66. 
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52. U.S.—Corpus Juris Secundum 
cited In United States v. Common¬ 
wealth of Pennsylvania, D.C.Pa., 
81 F.Supp. 861, 871, affirmed, C.A., 
174 F.2d 480. 

Ala.—Stover v. State, 85 So. 393, 204 
Ala. 311—Byers v. State, 121 So. 8, 
23 A2a.App. 70, certiorari denied 121 
So. 9, 219 Ala. 10—Grace v. State, 
115 So. 761, 22 Ala.App. 360—San¬ 
ders v. State, 116 So. 329, 22 Ala. 
App. 358, certiorari denied 116 So. 
330, 217 Ala. 354. 

Ga.—Sutton v. State, 88 S.E. 1005, 18 
Ga.App. 162—Sutton v. State, 88 
S.E. 744, 18 Ga.App. 28. 

S.D.—City of Sioux Falls v. Fame- 
stad, 21 N.W.2d 693, 71 S.D. 98. 
Wash.—State v. McMillan, 280 P. 

737, 154 Wash. 29. 

16 C.J. p 487 note 70. 

Separate prosecutions for adultery 
and fomioatlon 

In prosecution against woman for 
adultery and fornication, refusal to 
grant continuance on ground that 
jury was present in the courtroom 
during trial of man involved in the 
matter was not abuse of discretion. 
Ala.—Mathis v. State, 39 So.2d 298, 
34 Ala.App. 309. 

53. Ga.—Hays v. State, 84 S.E. 497, 
16 Ga.App. 20. 

54. Ala.—Payne v. State, 74 So.2d 
630, 261 Ala. 397—Brooks v. State, 
29 So.2d 4, 248 Ala. 628. 

Erwin v. State, 100 So. 79, 19 
Ala.App. 658. 

55. Ala.—Read v. State, 71 So. 96, 
195 Ala. 671. 

Erwin v. State, 100 So. 79, 19 Ala. 
App. 658. 

16 C.J. p 487 note 72. 

Mistake as to person summoned 
(1) Where the name of a certain 
person appeared on the venire or¬ 
dered for the trial of accused and a 
different person having a similar 
name was summoned but did not ap¬ 
pear, the court properly overruled a 
motion to continue the trial until the 
person originally intended could ba 
summoned and brought into court. 
Ala.—Blevins v. State, 101 So. 473, 
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returned as a juror for the term; 66 or that the 
jury for the week have been excused. 67 Likewise, 
the mere published report that the prosecutor has 
stated that he has no confidence in the jury panel 
is not sufficient ground for a continuance. 58 

;§ 501. Miscellaneous Grounds 

a. In general 

b. Pendency of civil suit 

c. Pendency of other indictment or 

charges 

d. Conviction for other offense and ap¬ 

peal therefrom 

a. In General 

Various matters, such as an amendment or substitu¬ 


tion of the Indictment or information, Illness of a mem¬ 
ber of the accused’s family or of counsel present at the 
trial, or an agreement of counsel, may or may not con¬ 
stitute sufficient ground for a continuance, depending 
largely on the discretion of the court and the circumstanc¬ 
es existing in the particular case. 

Library References 

Criminal Law <©=3589(1, 4). 

In accordance with the rules governing the right 
to, and grounds for, continuances, generally, which 
are discussed supra §§ 482-483, various matters, not 
heretofore specifically considered, may or may not 
constitute sufficient ground for a continuance, de¬ 
pending largely on the discretion of the court and 
the circumstances existing in the particular case, 69 


20 Ala.App. 229, certiorari denied 
Ex parte Blevins, 101 So. 482, 211 
Ala. 615. 

(2) On similar facts, however, in 
an earlier case, it was said that the 
trial court erred In not granting a 
continuance, but a majority of the 
justices did not concur on this point. 
Ala.—Blevins v. State, 85 So. 817, 
204 Ala. 476. 

56. Mich.—People v. Williams, 77 N. 

W. 248, 118 Mich. 692. 

Prosecutor as member of jury panel 
Refusal of continuance because 
party assaulted was member of jury 
panel for week of trial therefor was 
not abuse of discretion. In absence 
of showing of prejudice by trial be¬ 
fore such jury. 

Ala.—Holladay v. State, 108 So. 641, 

21 Ala.App. 405. 

67. Tex.—Haney v. State, 107 S.W. 
858, 52 Tex.Cr. 645. 

58. N.J.—State v. Overton, 88 A. 689, 
85 N.J.Law 287. 

59. Ground for oontlnuanoe 
Failure of a stenographer to file a 

transcript of the testimony at a pre¬ 
liminary hearing within the time pre¬ 
scribed by law. 

Cal.—People v. Treschenko, 114 P. 
578, 169 C. 456. 

Not ground for continuance under 
circumstances 

(1) Alleged inexperience of accus¬ 
ed’s attorneys. 

Tex.—McKenzie v. State, 11 S.W. 
2d 172, rehearing denied 12 S.W.2d 
578, 111 Tex.Cr. 299. 

(2) Death of friend or relative of 
accused's counsel. 

Ala.—Creel v. State, 124 So. 507, 23 
Ala.App. 241, certiorari denied 124 
So. 510, 220 Ala. 220. 

Ga.—Howington v. State, 66 S.E.2d 
175, 84 Ga.App. 324. 

(8) Death of codefendant. 

S.C.—State v. Nicholson, 71 S.E.2d 
306, 221 S.C. 472. 

(4) Delay in drawing special ve¬ 
nire. 


Ala.—Scott v. State, 100 So. 211, 211 
Ala. 270. 

(5) State’s failure to provide ac¬ 
cused with a transcript of testimony 
taken at preliminary hearing. 

Mo.—State v. Parrish, 214 S.W.2d 
558. 

(6) Introduction of additional tes¬ 
timony after the evidence had been 
closed. 

N.C.—State v. Hobbs, 3 S.E.2d 431, 
216 N.C. 14. 

(7) Letter from United States gov¬ 
ernment official directing accused 
to proceed to a city outside the state 
for a physical examination. 

Ala.—Biddle v. State, 100 So. 572, 20 
Ala.App. 49. 

(8) That accused by virtue of a 
writ of habeas corpus was produced 
in trial court in the custody of a 
United States marshal and would so 
remain during the trial, and that any 
conference between accused and his 
counsel would have to be in marshal's 
presence. 

Ga.—Fowler v. State, 27 S.E.2d 557, 
196 Ga. 748. 

(9) Mistrial at same term of court. 
U.S.—Neal v. U. S., C.C.A.Va., 22 F. 

2d 52. 

(10) Permitting private counsel to 
join in prosecution. 

N.C.—State v. Lippard, 25 S.E.2d 594, 
223 N.C. 167, certiorari denied Lip¬ 
pard v. State of North Carolina, 64 
S.Ct. 52, 320 U.S. 749, 88 L.Ed. 445. 

(11) Publications by registrar of 
motor vehicles. 

Mass.—Commonwealth v. Friedman, 
152 N.E. 60, 256 Mass. 214. 

(12) Sickness of witness' relative. 
Iowa.—State v. Hasty, 96 N.W. 1115, 

121 Iowa 507. 

Okl.—Taylor v. State, 225 P. 988, 27 
Okl.Cr. 165, 

(13) That counsel were appointed 
after finding of true bill. 

S.C.—State v. Irby, 164 S.E. 912, 166 
S.C, 430. 


(14) That prosecuting witness was 
a member of jury panel. 

Okl.—Crain v. State, 104 P.2d 450, 70 
Okl.Cr. 45. 

(15) That those accused were 
strangers and In jail. 

La.—State v. Sisemore, 92 So. 274, 
151 La. 675. 

(16) Trial judge's published com¬ 
ments on other similar case. 

Mass.—Commonwealth v. Hebert, 163 

N.E. 189, 264 Mass. 571. 

(17) Withdrawal of a portion of 
the state's evidence. 

Ala.—Frost v. State, 142 So. 427, 225 
Ala. 232. 

(18) Variance between trial mem¬ 
orandum submitted by government 
and indictment. 

U.S.—Stein v. U. S., C.A.Cal. f 271 F. 
2d 895. 

Cal.—People v. Baker, 271 P. 765, 94 
C.A. 628. 

(19) Other matters. 

U.S.—Morris v. U. S., C.C.A.Tex., 123 
F.2d 957. 

Ill.—People v. Benedict, 148 N.E.2d 
782, 13 I11.2d 320. 

Ind.—Detrich v. State, 182 N.E. 70G, 
204 Ind. 26. 

Ky.—Graham v. Commonwealth, 53 
SW.2d 219, 245 Ky. 113. 

N.C.—Stale v. Baldwin, 100 S.E. 348, 
178 N.C. 687. 

Pa.—Commonwealth v. Strantz, 195 
A. 75, 328 Pa. 33. 

Commonwealth v. Weiner, Quar. 
Sess., 51 Dauph.Co. 229. 

S.C.—State v. Christensen, 9 S.E.2d 
555, 194 S.C. 131—State v. Woods, 1 
S.E.2d 190, 189 S.C. 281. 

Tex.—Jarrott v. State, 1 S.W.2d 619, 
108 Tex.Cr. 427. 

Utah.—State v. Pendervillo, 272 P.2d 
195, 2 Utah 2d 281—State v. Green, 
57 P.2d 750, 89 Utah 437. 

Wash.—State v. Collier, 162 P.2d 267, 
23 Wash.2d 678. 

W.Va.—State v. Huff, 92 S.E. 681, 80 
W.Va, 468. 

16 C.J. p 454 note 37 [a]. 
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or applicable statutory provisions. 69 - 5 Thus, an asked for the purpose of securing a change of ven- 
amendment or substitution of the indictment or ue, 62 or for the purpose of allowing accused to pre¬ 
information may or may not constitute sufficient sent a futile demurrer, 63 is discretionary with the 
ground for a continuance; 60 and the same is true court, as is also the granting or refusing of a con- 
with respect to a failure promptly to serve accused tinuance sought on the ground of illness of a mem- 
with a copy of the indictment or jury list. 61 So, ber of accused’s family, 64 or of the illness or other 
also, the granting or refusing of a continuance incapacity of counsel present at the trial, 65 or to 

59.5 Ala.—Johnson v. State, 22 So. l if court is satisfied that there is f day before date set for trial was not 


2d 102, 32 Ala.App. 101, reversed on 
other grounds 22 So.2d 105, 246 Ala. 
630. 

Neb.—Cox v. State, 68 N.W.2d 497, 
159 Neb. 811. 

Tex.—Mora v. Ferguson, 199 S.W.2d 
759, 145 Tex. 498. 

Va.—Taylor v. Commonwealth, 35 S. 

E.2d 103, 184 Va. 371. 

Statutory provisions with respect to 
continuances because of absence of 
accused or counsel on legislative 
duties see supra §§ 482, 484. 

Where statutes and construing cas¬ 
es specify the essential content and 
showing that must be made in a mo¬ 
tion for a continuance and no such 
content or showing is made, a con¬ 
tinuance is properly refused. 

Ark.—Moore v. State, 315 S.W.2d 907, 
certiorari denied Moore v. State of 
Ark., 79 S.Ct. 356, 358 U.S. 946, 3 
L.Ed.2d 353. 

Failure to furnish transcript of pre¬ 
liminary hearing 

(1) Where under statute it is only 
in homicide cases that magistrate is 
required to make a transcript of the 
testimony of witnesses and make It 
available to accused, fact that accus¬ 
ed in robbery prosecution had not 
been furnished with a transcript of 
preliminary hearing did not entitle 
accused to a continuance. 

Mo.—State v. Abbott, 245 S.W.2d 
876. 

(2) Refusal of continuance In hom¬ 
icide case because copy of examina¬ 
tion of witnesses at preliminary 
hearing had not been delivered to 
jailer as required by statute was not 
an abuse of discretion, where evi¬ 
dence In support of the motion show¬ 
ed that accused’s counsel were given 
copy of the examination twenty days 
before date of trial. 

Mo.—State v. Ussery, 208 S.W.2d 
245, 357 Mo. 414. 

Statute inapplicable 
Where first information was dis¬ 
missed because more than six months 
elapsed without accused being 
brought to trial, and the state made 
no application for a continuance 
when the motion to dismiss was 
heard, and thereafter a second infor¬ 
mation was filed, and accused sought 
to raise dismissal as a bar to pro¬ 
ceedings on second information, stat¬ 
ute dealing with a continuance when 
application is made for discharge of 
accused because of the failure to 
bring him to trial within six months, 


material evidence ©n part of the 
state, which cannot then be had, was 
not applicable. 

Mont.—State v. Porter, 300 P.2d 952, 
130 Mont. 299. 

60. Ground for continuance 

Ky.—Breeding v. Commonwealth, 227 
S.W. 151, 190 Ky. 207. 

Not ground for continuance 

(1) Generally. 

Ga.—Sheppard v. State, 162 S.E. 413, 
44 Ga.App. 481. 

Iowa.—City of Ottumwa v. Stickel, 
191 N.W. 797, 195 Iowa 988. 
Kan.—State v. Tabb, 261 P. 844, 124 
Kan. 627. 

Mo.—State v. Cutter, 1 S.W.2d 96, 
318 Mo. 687. 

Wash.—State v. Odell, 62 P.2d 711, 
188 Wash. 310. 

(2) Trial court did not err in de¬ 
nying accused a continuance when 
information was amended to change 
the date of the offense charged, where 
the error in the date was purely a 
clerical error, the date set forth in 
the preliminary complaint was cor* 
rect, and there was no showing of 
any prejudice. 

Okl.—Rickman v. State, 106 P.2d 280, 
70 Okl.Cr. 355. 

Amendment of indictment or infor¬ 
mation as surprise entitling ac¬ 
cused to a continuance see supra § 
498. 

61. Ground for continuance 

(1) Generally. 

La.—State v. McKinney, 131 So. 667, 
171 La. 549. 

(2) Where it appeared that some 
kind of a list of special veniremen 
had been filed, but the return was in¬ 
sufficient, the court should have post¬ 
poned the trial for a whole day from 
the filing of a legal return. 

Tex.—Johnson v. State, 176 S.W.2d 
757, 146 Tex.Cr. 501. 

Not ground for continuance 

(1) Generally. 

Ala.—Ratliff v. State, 102 So. 621, 

019 Ala AIO 

Tex—Pabst v. State, 259 S.W. 577, 
96 Tex.Cr. 617—Wells v. State, 248 
S.W. 378, 94 Tex.Cr. 377, second re¬ 
hearing denied 250 S.W. 1023, 94 
Tex.Cr. 377. 

(2) Where accused waived special 
venire refusal to continue trial until 
a copy of indictment and of the ve¬ 
nire for the week of trial could be 
served on accused at least one entire' 
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error. 

Ala.—Puckett v. State, 18 So.2d 834, 
31 Ala.App. 428, certiorari denied 
18 So.2d 837, 246 Ala. 56. 

(3) Accused was not entitled to a 
continuance on ground that he had 
not been furnished a complete copy 
of the indictment until four days 
prior to date set for trial, where it 
did not appear that accused had com¬ 
plied with the requirements of stat¬ 
ute by requesting clerk to furnish 
him with a copy of the indictment. 
U.S.—Harper v. U. S., C.C.A.Mo., 143 
F.2d 795. 

62. La.—State v. Louviere, 115 So. 
914, 165 La. 718. 

Refusal of continuance not error 

In murder prosecution, refusing 
continuance to enable accused to pre¬ 
pare petition to Supreme Court Im¬ 
mediately, to review refusal of 
change of venue, was not error. 

Pa.—Commonwealth v. Skawinskl, 
169 A. 895, 313 Pa. 453. 

63. Cal.—People v. Clawson, 255 P. 
552, 82 C.A. 422. 

64. Pa.—Commonwealth v. Emmett, 
77 Pa.Super. 396. 

Continuance improperly refused 
Okl.—Johnson v. State, 269 P. 785, 41 
Okl.Cr. 13. 

Refusal of continuance proper or not 
erroneous 

Ga.—Williams v. State, 180 S.E. 101, 
180 Ga. 595. 

Ky.—Powell v. Commonwealth, 289 S. 

W. 1110, 217 Ky. 529. 

Miss.—Stokes v. State, 159 So. 294, 
172 Miss. 199. 

S.C.—State v. Crosby, 158 S.E. 685, 
160 S.C. 301. 

Tex.—Brewer v. State, 143 S.W.2d 
599, 140 Tex.Cr. 9. 

65. U.S.—Stein v. U. S., C.A.Cal., 271 
F.2d 895. 

Cal.—People v. Davis, 276 P.2d 801, 
43 C.A.2d 661, certiorari denied 
Davis v. People of State of Cal., 75 
S.Ct. 581, 349 U.S. 905, 99 L.Ed. 
1241. 

Ga.—Middleton v. State, 148 S.E. 304, 
39 Ga.App. 697. 

Ill.—People v. Davis, 92 N.E.2d 649, 
406 Ill. 215. 

La.—State v. Scruggs, 116 So. 206, 
165 La. 842. 

Illness resulting In absence of coun¬ 
sel see supra § 484. 

Matters considered by court 
Physical appearance of counsel 
moving to continue case for own 
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enable accused to make a substitution of attor¬ 
neys. 65 * 5 A continuance to permit the prosecutor 
to gain a technical legal advantage or suit his con¬ 
venience is not, however, authorized; 65 * 10 neither 
is the private and personal convenience of accused 
a sufficient consideration to authorize a continu¬ 
ance; 66 nor is accused entitled to a continuance 
merely because he has been served with a defective 
copy of the indictment or jury list, 67 because of an 
allegation that the ministerial and other officers of 
the court, actually and de facto acting as such, have 
no legal right to their respective offices, 68 or be- 


22A C. J. S. 

cause of the pendency of an appeal from an order 
relating to accused's application for bail. 69 

The granting or refusing of a motion for a con¬ 
tinuance on the ground that the jury heard or read 
matter prejudicial to accused is largely within the 
discretion of the trial court. 69 * 6 In the absence of 
some showing that accused will be prevented from 
securing a fair and impartial trial by jury, the mere 
publication of a newspaper article purporting to 
recite the facts of the case is not ground for a 
postponement or continuance. 70 


illness and vigor displayed in making 
motion may be considered in deter¬ 
mining whether continuance should 
be granted. 

Ga.—Middleton v. State, 148 S.E. 304, 
39 Ga.App. 697. 

^Refusal of continuance proper or 
not abuse of discretion 
Ark.—Adcock v. State, 20 S.W.2d 120, 
179 Ark. 1055. 

Cal.—People v. Nolan, 14 F.2d 880, 
126 C.A. 623. 

Ga.—Howington v. State, 66 S.E.2d 
175, 84 Ga.App. 324—Siegel v. 

State, 53 S.E.2d 686, 79 Ga.App. 
410, affirmed 56 S.E.2d 512, 206 Ga. 
252—Turner v. State, 179 S.E. 850, 
61 Ga.App. 216. 

Iowa.—State v. Maupin, 192 N.W. 
828, 196 Iowa 904, rehearing over¬ 
ruled 195 N.W. 517, 196 Iowa 904. 
Ely.—Chapman v. Commonwealth, 209 
S.W.2d 61, 306 Ky. 800—Cassell v. 
Commonwealth, 59 S.W.2d 544, 248 
Ky. 579—McQueen v. Common¬ 
wealth, 5 S.W.2d 487, 224 Ky. 89— 
Gatewood v. Commonwealth, 285 S. 
W. 193, 215 Ky. 360. 

La.—State v. Blakeney, 114 So. 588, 
164 La. 669. 

Neb.—Maher v. State, 13 N.W.2d 641, 
144 Neb. 463, certiorari denied 65 
S.Ct. 91, 323 U.S. 757, 89 L.Ed. 
606. 

Okl.—McKinnon v. State, Cr., 299 P. 
2d 535. 

Tex.—Mackey v. State, 269 S.W.2d 
395, 160 Tex.Cr. 296—Lewis v. 

State, 65 S.W.2d 771, 125 Tex.Cr. 
66—Day v. State, 57 S.W.2d 581, 
123 Tex.Cr. 9—Gaunce v. State, 5 
S.W.2d 154, 109 Tex.Cr. 448. 
Broken eye glasses 
Refusal of accused’s motion for 
continuance beyond the term on 
ground that accused’s counsel had 
broken his eye glasses and could not 
obtain prompt repair of them, was 
not an abuse of discretion where 
counsel had employed another lawyer 
to assist him. 

£.C.—State v. Cook, 28 S.E.2d 842, 
204 S.C. 295. 

65.5 Cal.—People v. Costa, 302 P.2d 
634, 145 C.A.2d 445. 

Want of preparation resulting from 
change or withdrawal of counsel 


as ground for continuance see su¬ 
pra § 496 b. 

Denial justified 

Colo.—Baca v. People, 336 P.2d 712, 
139 Colo. 111. 

65.10 Cal.—Zamloch, For and on Be¬ 
half of Cowan v. Municipal Court 
of City and County of San Fran¬ 
cisco, 235 P.2d 25, 106 C.A.2d 260. 

Hope of trying misdemeanant on fel¬ 
ony charge 

Fact that district attorney did not 
desire to disclose his witnesses and 
their testimony in a misdemeanor 
proceeding, in hope of trying one of 
misdemeanants on a felony charge, 
was not a legal ground for continu¬ 
ance. 

Cal.—Zamloch, For and on Behalf of 
Cowan v. Municipal Court of City 
and County of San Francisco, su¬ 
pra. 

66. Kan.—State v. Vinyard, 159 P. 
2d 493, 160 Kan. 66. 

N.Y.—People v. Jackson, 19 N.E. 54, 
111 N.Y. 362, 6 N.Y.Cr. 392. 

16 C.J. p 455 note 41. 

67. Omission of word “by” before 
“striking him with some weapon” in 
copy of murder indictment served on 
accused was not ground for continu¬ 
ance. 

Ala.—Watson v. State, 115 So. 101, 
217 Ala. 164. 

Unverified copy and list 
Fact that copy of indictment and 
list of jurors summoned to try one 
indicted for murder were not veri¬ 
fied, was no ground for a continu¬ 
ance, where there is no complaint 
that copy and list served were incor¬ 
rect. 

La.—State v. Johnson, 75 So. 678, 141 
La. 775. 

68. La.—State v. O'Grady, 31 La. 
Ann. 378. 

16 C.J. p 455 note 40 [a]. 

Failure of grand jury commissioners 
to take oath 

Denial of motion to continue the 
case because of alleged omission or 
failure on part of grand jury com¬ 
missioners to take prescribed oath, 
was not error. 

Ala.—Maund v. State, 48 So.2d 553, 
254 Ala. 452. I 
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69. Tex.—Bums v. State, 78 S.W.2d 
956, 127 Tex.Cr. 599—Mitchell v. 
State, 78 S.W.2d 198, 127 Tex.Cr. 
623—Sapp v. State, 223 S.W. 459, 
87 Tex.Cr. 606. 

69.5 Pa.—C ommonwealth v. 

Schwartz, 115 A.2d 826, 17 8 Pa.Su- 
per. 434. 

Publication of other indictments or 
charges against accused see infra 
subdivision c of this section. 
Publicity creating public excitement 
or prejudice see supra § 497. 
Remarks of spectators 
Ala.—Arant v. State, 167 So. 540, 232 
Ala. 275. 

Flea of guilty later withdrawn 
Refusing to continue case because 
accused had entered a plea of guilty 
while panel of jurors was in court¬ 
room and thereafter was permitted to 
withdraw his plea by reason of mis¬ 
understanding and enter plea of not 
guilty was not abuse of discretion. 
Okl.—Taylor v. State, 166 P,2d 108, 
82 Okl.Cr. 49. 

Refusal not error or prejudicial 
Refusal to adjourn trial of crimi¬ 
nal case because of assistant prose¬ 
cutor’s remark, made in jury panel’s 
presence before selection of jurors, in 
opposing adjournment previously re¬ 
quested by accused’s trial attorney on 
ground of lack of sufficient time to 
prepare for trial, that another attor¬ 
ney for accused spoke to court on 
preceding afternoon with reference 
to possible plea by accused was not 
error or prejudicial to accused, in 
view of trial judge’s charge that 
nothing said in discussion between 
court and counsel during impaneling 
of jury was to be considered in de¬ 
termining accused’s guilt or inno¬ 
cence. 

N.J.—State v. Gallo, 24 A.2d 557, 128 
N.J.Law 172, affirmed 28 A.2d 95, 
129 N.J.Law 52. 

70. Ill.—People v. Sturch, 52 N.E.2d 
831, 321 Ill.App. 306, affirmed 58 N. 
E.2d 873, 389 Ill. 82. 

Ind.—Liese v. State, 118 N.E.2d 731, 
233 Ind. 2 50. 

Day before trial 

Okl.—Cole v. State, 287 P. 782, 46 
Okl.Cr. 365. 
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Agreement of counsel. The mere agreement of 
counsel to continue a cause does not require the 
court to grant a continuance, and, unless some le¬ 
gal reason is shown whereby an injustice has been 
done to accused, the refusal of the court to ratify 
such agreement and to grant a continuance will not 
be cause for reversal. 71 

Condition of business of court. Where the con¬ 
dition of the business of a court will not permit a 
trial to proceed, a continuance is justified. 71 * 5 

Future change in law. An accused is not entitled 
to a continuance merely in order to enable him to 
take advantage of a future change in the law. 71 * 10 

Grand jury minutes or testimony. Where by 
statute accused is entitled to a transcript of testi¬ 
mony of witnesses testifying before grand jury to 
be delivered to him with a specified time after the 
filing of the indictment, a continuance should be 
granted where such transcript is not seasonably 
delivered. 71 * 15 In the absence of a controlling stat¬ 
ute, accused is not entitled to a continuance to in¬ 
spect the minutes of the grand jury and the testi¬ 
mony given by witnesses before the grand jury. 71 * 20 

Holiday. The granting or refusing of a continu¬ 
ance because of the proximity of a holiday is a 
matter resting in the sound discretion of the trial 
court. 71 * 25 The fact that the trial is set for a 
holiday, when authorized by law, does not neces¬ 


sarily entitle accused to a continuance. 71 * 30 This 
is true when the holiday is one on which secular 
pursuits are not interdicted. 71 * 35 It is also true 
when the holiday is a religious one. 71 * 40 

Moral or religious principles temporarily affecting 
the participation of accused or a witness, as where 
a person has religious scruples with respect to court 
appearances on Saturday, do not entitle accused to 
a continuance, at least, where it does not appear 
that substantial rights of accused will not be preju¬ 
diced by a refusal. 71 * 45 

Submission to lie detector test. An application for 
a continuance to enable accused to submit to a lie 
detector test is addressed to the sound discretion 
of the court. 71 * 50 

b. Pendency of Civil Suit 

The mere pendency of a civil suit Involving the 
same question, or out of which the offense arose, does 
not entitle the accused to a continuance; nor does a pro¬ 
ceeding to forfeit a bond given In a criminal case result, 
as a matter of law, In a continuance of such case for a 
term, 

While there may be peculiar circumstances suf¬ 
ficient to warrant a court in delaying the trial of 
a criminal prosecution for a reasonable time on ac¬ 
count of the pendency of a civil suit involving the 
same question or affecting the prosecution, 72 the 
mere existence of such suit is not of itself sufficient 
ground, 73 especially where it could not be used 


71. Tex.—Keaton v. State, 57 S.W. 

1125, 41 Tex.Cr. 621. 

16 C.J. p 481 note 84. 

71.5 Cal.—People v. Tahtinen, 323 
P.2d 442, 50 C.2d 127, certiorari de¬ 
nied Tahtinen v. People of State of 
California, 79 S.Ct. 85, 358 U.S. 853, 
3 L.Ed.2d 88. 

Condition of business of court as ex¬ 
cusing delay and preventing dis¬ 
charge of accused for alleged vio¬ 
lation of right to speedy trial see 
supra § 472(2). 

71.10 Amendment malting women 
eligible for jury service 
Where trial of accused had been 
held prior to date on which official 
canvass of returns of election for 
constitutional amendment to make 
women eligible for jury service was 
made and on which date the amend¬ 
ment would become part of Constitu¬ 
tion if adopted, accused was not en¬ 
titled to continuance on motion bas¬ 
ed on absence of women on panel in 
order to take advantage of a future 
change in law. 

Tex.—Torres v. State, 278 S.W.2d 853, 
161 Tex.Cr. 480. 

71.15 Refusal error but uot prejudi¬ 
cial 

Cal.—People v. Cowen, 107 P.2d 659, 
41 C.A.2d 824. 


71.20 Utah.—State v. Harries, 221 P. 
2d 605, 118 Utah 260. 

71.25 Refusal because of proximity 
of Christmas 

There was no abuse of discretion 
in refusing to grant continuance be¬ 
cause of proximity of Christinas. 
S.C.—State v. Whitener, 89 S.E.2d 
701, 228 S.C. 244. 

71.30 Ala.—Smith v. State, 55 So.2d 
202, 36 Ala.App. 209, certiorari de¬ 
nied 55 So.2d 208, 256 Ala. 444. 
71.35 Thanksgiving 
Ala.—Smith v. State, supra. 

71.40 Yom Kippur 
Trial court did not abuse its dis¬ 
cretion in denying Jewish defend¬ 
ant’s motion for continuance because 
case came on for trial on Torn Kip¬ 
pur. 

Wash.—State v. Rosencrans, 167 P.2d 
170, 24 Wash.2d 775. 

71.45 Wash.—State v. Rosencrans, 
supra. 

71.50 Cal.—People v. McKinney, 313 
P.2d 163, 152 C.A.2d 332. 

72. Mass.—Commonwealth v. Bliss, 
1 Mass. 32. 

Va.—Taylor v. Commonwealth, 29 
Gratt. 780, 70 Ya. 780. 

Tax case 

In proceeding for allegedly filing 
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fraudulent income tax returns accus¬ 
ed was entitled to a continuance un¬ 
til determination of civil tax cases 
before the tax court involving jeop¬ 
ardy assessments of the assets of ac¬ 
cused so that there could be a de¬ 
termination whether accused actual¬ 
ly owned, or whether the govern¬ 
ment was entitled to, the assets, 
where by the assessments, accused 
was deprived of means to defend 
himself in criminal action, it being 
based on net worth wherein services 
of accountants as well as counsel 
were necessary; and fact that accus¬ 
ed could have claimed the services of 
the accountant under the federal rule 
did not preclude grant of continuance 
where it would be impossible for ac¬ 
cused to make an affidavit with ref¬ 
erence to the testimony of the ac¬ 
countant before the accountant had 
had an opportunity to study the 
records. 

U.S.—IT. S. v. Brodson, D.C.Wis., 155 
F.Supp. 407. 

73. D.C.—Stover v. District of Co¬ 
lumbia, Mun.App., 32 A.2d 536. 
Pa.—Commonwealth v. Hurd, 35 A. 

682, 177 Pa. 481. 

16 C.J. p 487 note 77. 

Ownership of property stolen 
In prosecution for cattle theft, tri¬ 
al court did not err in overruling ac- 
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in evidence for or against either party, or where it 
could have no weight in the determination of the 
criminal charge; 74 nor is the fact that a special 
plea in abatement has been overruled ground for 
a continuance. 75 Where an indictment and a civil 
action are pending at the same time for the same 
assault and battery, it has been held that the court 
will not continue the criminal prosecution until the 
civil action is decided, if the party injured is not 
to be used as a witness for the prosecution. 76 The 
pendency of a suit for the removal of a jury com¬ 
missioner will not entitle accused to a continuance 
where the outcome of such suit could not reasonably 
affect his case. 77 

' In a prosecution for perjury, the mere pendency 
of the civil action out of which the perjury arose 
does not entitle accused to a continuance. 78 Termi¬ 
nation of the proceeding in which alleged perjury 
was committed as a condition to criminal prosecu¬ 
tion therefor is discussed in Perjury § 30, also 48 
C.J. p 865, notes 25-30. 

A proceeding to forfeit a bond given in a crim¬ 
inal case does not, as a matter of law, result in the 
continuance of the criminal case for a term. 79 

Habeas corpus proceeding . Where a person 
charged with an offense is held for trial and brings 
habeas corpus proceedings to secure his release 
and the court in such proceedings denies the writ, 
in the absence of a controlling statute, a continu¬ 
ance of the trial of the criminal action until the 
appeal in the habeas corpus proceeding has been 
decided may properly be denied. 79 - 5 The opposite 


22A C.J.S. 

is true if the writ has been allowed and the respond¬ 
ent has taken the appeal. 79 - 10 

c. Pendency of Other Indictment or Charges 

A person Is not entitled to a continuance because 
charged with a similar, but separate and distinct, offense 
In another court, or because of the pendency of another 
Indictment or information under which there has been 
no Jeopardy; nor does the pendency of criminal charges 
against some of the state's witnesses necessarily entitle 
the accused to a continuance. 

It is no ground for a continuance that accused is 
required to face two trials at the same term of 
court; 80 nor is one entitled to a continuance be¬ 
cause charged with a similar, but separate and dis¬ 
tinct, offense in another court. 81 The pendency of 
another indictment or information under which 
there has been no jeopardy is not ground for a con¬ 
tinuance of a trial sought on an indictment or infor¬ 
mation presented against accused for the same of¬ 
fense. 82 Even though a trial on a misdemeanor 
charge might adversely affect a pending felony 
charge, it does not constitute a legal ground for 
continuing the misdemeanor trial. 82 - 5 An applica¬ 
tion for a continuance based on the publication 
within the hearing of the jury panel of other indict¬ 
ments or charges against accused is addressed to the 
discretion of the trial court and may be refused. 82 - 10 

Charges against third persons . The pendency of 
an appeal in a criminal prosecution against a third 
person involving the same principal issue as in the 
case at bar, such as the constitutionality of the stat¬ 
ute on which the charge is based, will not in itself 
entitle accused to a continuance until the appeal 


cused's motion for continuance on 
ground that there was then pending 
a civil action involving ownership of 
cow which defendant was accused of 
-stealing. 

Tex.—Arnold v. State, 18$ S.W.2d 
995, 148 Tex.Cr. 810, 158 A.L.R. 
1856. 

Time to appeal 

Trial court did not abuse its dis¬ 
cretion in denying accused’s motion 
for continuance of trial to enable 
accused to appeal from judgment in 
action against district attorney to re¬ 
cover possession of papers allegedly 
taken from accused's office by an un¬ 
lawful search and seizure. 

Cal.—People v. Beilfuss, 138 P.2d 832, 
59 C.A.2d 83, certiorari denied 64 

S. Ct. 629, 321 U.S. 746, 88 L.Ed. 
1048. 

74. N.Y.—People v. Petersen, 69 N. 

T. S. 941, 60 App.Div. 118, 15 N.T. 
Cr. 421. 

75. Ga.—Carter v. State, 75 Ga. 747. 

76. Mass.—Commonwealth v. El¬ 
liott, 2 Mass. 372. 


77. La.—State v. Phillips, 114 So. 
171, 164 La. 697. 

78. Pa.—Commonwealth v. Hilton, 
108 A. 828, 265 Pa. 353. 

Philippine.—U. S. v. Gemora, 8 
Philippine 19. 

79. Ga.—Roberts v. State, 123 S.E. 
151, 32 Ga.App. 339. 

Refusal not abuse of discretion. 

Trial court did not abuse its discre¬ 
tion in refusing to grant an applica¬ 
tion, filed after an appearance bond 
in a criminal case in state court had 
been forfeited, to set aside forfeiture 
and continue criminal case until ac¬ 
cused was released from a federal 
penitentiary, in order that his bonds¬ 
man could then produce him for trial, 
where offense for which accused was 
incarcerated in federal penitentiary 
was committed subsequent to his re¬ 
lease on the bond. 

Okl.—Ricks v. State, 119 P.2d 61, 
189 Okl. 698. 

79.5 Neb.—Pribyl v. State, 87 N.W. 

2d 201, 166 Neb. 691. 

Supersedeas or stay of proceedings 
pending review of habeas corpus 
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proceedings see Habeas Corpus § 
115. 

79.10 Neb.—Pribyl v. State, supra. 

80. Mo.—State v. Meinlnger, 290 S. 
W. 1007. 

Trial court did not abuse Its discre¬ 
tion in permitting case, to be called 
for trial, after accused had sought 
a continuance on ground that two 
cases for other offenses were pend¬ 
ing and that accused was ready to go 
to trial on one or both of them. 
S.C.—State v. Adcock, 9 S.E.2d 730, 
194 S.C. 234. 

81. Tex.—Jackson v. State, 178 8.W. 
621, 77 Tex.Cr. 347. 

82. Okl.—Reed v. Territory, 98 P. 
583, 1 Okl.Cr. 481, 129 Am.S.R. 8G1. 

Tex.—Barnes v. State, 185 S.W. 5, 79 
Tex.Cr. 401. 

82.5 Cal.—Zamloch, For and on Be¬ 
half of Cowan v. Municipal Court 
of City and County of San Fran¬ 
cisco, 235 P.2d 25, 106 C.A.2d 2G0. 

82.10 S.C.—State v. Jiles, 94 S.E.2d 
891, 230 S.C. 148. 
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is decided, 82 * 16 especially when such continuance in 
the light of the appellate court’s calendar might 
result in undue prolongation of the time of trial, 82 - 20 
and might be seriously prejudicial to the prosecu¬ 
tion. 82 - 25 This is so even though the issue is one 
on which lower court decisions are in conflict and 
the decision of the appellate court can be expected 
to resolve the conflict. 82 - 30 So, the pendency of 
criminal charges against some of the state’s wit¬ 
nesses does not necessarily entitle accused to a con¬ 
tinuance, where it is uncertain as to whether or 
not he would be benefited by the result of the trial 
of such witnesses. 83 

d. Conviction for Other Offense and Appeal 
Therefrom 

While the mere fact that the accused has been con¬ 
victed of another and different offense does not entitle 
him to a continuance, where the prosecution is based on 
an act on which the accused has already been convicted 
of an offense, a motion to postpone the trial until the 
conviction is finally disposed of on appeal should be 
granted. The fact that material witnesses have been 
convicted of perjury may entitle the accused to a con¬ 
tinuance under some circumstances. 

Where accused has been convicted of a certain 
offense and an appeal has been taken, a trial against 
him, under the same statute, on the same state of 
facts, and on the ground of the case already pend¬ 
ing in the appellate court, and involving the same 
questions, should be continued until the determina¬ 
tion of the former case in the appellate court. 84 
However, the mere fact that accused has been con¬ 
victed of another offense and is at the time await¬ 


ing sentence or determination of an appeal is not 
ground for a continuance on a charge of an entire¬ 
ly different offense. 85 Likewise, the fact that ac¬ 
cused is serving a sentence under a prior convic¬ 
tion of a distinct crime is not ground for postpone- 
ing his trial until the expiration of such sentence; 86 
and it has also been held that the court is justified 
in refusing a continuance to an accused person put 
on trial for murder, even though, at the same term 
of court, he has been convicted of another mur¬ 
der. 87 

Contempt conviction . The pendency of an appeal 
by a state witness from a sentence of contempt for 
refusal to testify and the transfer of the portion of 
the record directly affecting the appeal to the ap¬ 
pellate court does not prevent the trial court from 
proceeding or require a continuance, and the trial 
court may, in the exercise of discretion, refuse a 
continuance. 87 - 6 

Perjury conviction. Where, under a statute dis¬ 
qualifying any person who has been convicted of 
perjury from testifying as a witness, a material wit¬ 
ness for accused cannot testify because convicted 
of perjury, the fact that an appeal is pending from 
such conviction is sufficient ground for granting a 
continuance; and the refusal of the court to grant 
a continuance in such case is prejudicial error de¬ 
priving accused of a substantial right. 88 Where, 
however, accused himself has been convicted of 
perjury, the pendency of an appeal from such con¬ 
viction will not entitle him to a continuance in a 
trial for a different offense. 89 


82.15 U.S.—U. S. v. Brennan, D.C. 
Minn., 134 F.Supp. 42. 

Pendency of a petition for certio¬ 
rari to the United States Supreme 
Court in a prosecution against a 
third person Involving the same prin¬ 
cipal issue as in the case at bar does 
not entitle accused to a continuance 
until the petition for certiorari is 
decided since the grant or denial of 
certiorari would not be decisive of 
the issue involved. 

U.S.—U. S. v. Brennan, supra. 

Where decision would not be final¬ 
ly dispositive of all issues in prose¬ 
cution, court did not abuse its dis¬ 
cretion in denying motions for con¬ 
tinuances. 

U.S.—U. S. v. Lohman, D.C.Ohio, 127 
F.Supp. 432, 

82.20 U.S.—U. S. v. Stein, D.C.N.Y., 
140 F.Supp. 761—U. S. v. Brennan, 
D.C.Minn., 134 F.Supp. 42. 

82.25 U.S.—U. S. v. Stein, D.C.N.Y., 
140 F.Supp. 761. 

82.30 U.S.—'U. S. v. Brennan, D.C. 
Minn., 134 F.Supp. 42. 


83. Ind.—Krupa v. State, 154 N.E. 
666, 198 Ind. 695. 

84. Va.—White v. Commonwealth, 
79 Va. 611. 

85. Tex.—Harrison v. State, 283 S. 
W. 788, 104 Tex.Cr. 157—Rowan v. 
State, 260 S.W. 591, 97 Tex.Cr. 130. 

16 C.J. p 487 note 85. 

Other violations of same statute 
Accused, pending his appeal from 
a conviction of violating a statute, is 
not entitled to a stay of proceedings 
against him on other charges for 
violations of the same statute. 

La.—State v. Rose, 50 So. 520, 124 
La. 526. 

Continuance pending new trial of un¬ 
related offense 

In murder prosecution, overruling 
application for continuance until ac¬ 
cused could have new trial and dis¬ 
missal of unrelated manslaughter 
case was not error. 

Tex.—Nix v. State, 57 S.W.2d 159, 
122 Tex.Cr, 654. 

86. Md.—Rigor v. State, 61 A. 631, 
101 Md. 465, 4 Ann.Cas. 719. 

N.Y.—Corpus Juris quoted in People I 
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v. Corrado, 270 N.Y.S. 235, 237, 150 
Misc. 787. 

Pending habeas corpus proceeding to 
test conviction 

In murder prosecution, court need 
not postpone the trial until he has 
heard and disposed of the application 
for a writ of habeas corpus based on 
the petitioner's contention that a pri¬ 
or conviction relied on to enhance 
punishment was void. 

Tex.—McGowen v. State, 290 S.W.2d 
521, 163 Tex.Cr. 587, certiorari de¬ 
nied McGowan v. State of Texas, 
77 S.Ct. 268, 352 U.S. 902, 1 L.Ed. 
2d 114, rehearing denied 77 S.Ct. 
324, 352 U.S. 965, 1 L.Ed.2d 245, 
petition dismissed 77 S.Ct. 1405, 
354 U.S. 936, 1 L.Ed.2d 1536. 

87. Ark.—Jones v. State, 32 S.W. 81, 
61 Ark. 88. 

87.5 Pa.—Commonwealth v. Fisher, 
149 A.2d 670, 189 Pa.Super. 8, af¬ 
firmed 157 A.2d 214, 398 Pa. 172. 

88. Wash.—State v. Harras, 60 P. 
58, 22 Wash. 57. 

83. Reason for rule is that the stat¬ 
ute prohibiting perjurers from tes- 
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Former jeopardy . Where the prosecution is based 
on an act on which accused has already been con¬ 
victed of an offense, a motion to postpone the trial 
until the conviction is finally disposed of on appeal 
should be granted. 90 Thus, where, on trial of ac¬ 
cused, it appeared that he had been convicted pre¬ 
viously on the same facts as an accessory, and 
that he had appealed therefrom, his motion for a 
postponement until the final disposition of such case, 
in order that he might plead either former convic¬ 
tion or former acquittal, should have been granted. 91 
The contrary is true, however, where it appears that 
a plea of former jeopardy or conviction could not 
avail. 92 

§ 502. Diligence 

a. In general 

b. Continuance to take depositions 
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a. In General 

The applicant must exercise due diligence with re- 
spect to the matter for which he seeks a continuance, 
such as obtaining counsel or securing the testimony of 
absent witnesses. 

Library References 
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Where continuance is asked on a ground which 
might have been obviated by the employment of due 
diligence, the trial court may properly refuse a con¬ 
tinuance to one who has failed to exercise such dili¬ 
gence, 93 as where accused has failed to show due 
diligence with respect to obtaining counsel, or addi¬ 
tional counsel. 94 Thus the absence of a witness 
from the trial, or the lack of evidence of any char¬ 
acter, is no ground for continuance unless accused 
has exercised due diligence to obtain the attendance 
of the witness or to secure the evidence, 95 or shows 


tifying will not be respected to the 
extent of denying accused the right 
to testify in his own behalf. 

Wash.—State v. Vane. 178 P. 456, 
105 Wash. 421. 

90 . Tex.—Barnes v. State, 185 S.W. 

2, 79 Tex.Cr. 395—Harrison v. 

State, 151 S.W. 552, 69 Tex.Cr. 152. 

Conviction for sale of intoxicants 
Where accused’s conviction on 
charge of selling intoxicants was 
pending, his trial on a separate in¬ 
dictment, charging a similar sale at 
the same time to another person, 
should be postponed pending deter¬ 
mination of the appeal, in order that 
if the judgment is affirmed accused 
might interpose a plea of former 
jeopardy. 

Tex.—Westbrook v. State, 225 S.W. 
750, 88 Tex.Cr. 223. 

91 . Tex.—Harrison v. State, 151 S. 
W. 552, 69 Tex.Cr. 152. 

92. Tex.—Rowan v. State, 260 S.W. 
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247, reversed on other grounds 150 
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Ga.—Smith v. State, 158 S.E. 770, 43 
Ga.App. 353. 

La.—State v. Kaufman, SO So.2d 337, 
211 La. 517. 

Mich.—People v. Kotek, 11 N.W.2d 
7, 306 Mich. 408, certiorari denied 


Kotek v. State of Michigan, 65 S. 
Ct. 312, 323 U.S. 790, 89 L.Ed. 630. 
Okl.—Williams v. State, 190 P. 892, 
17 Okl.Cr. 452. 

S.C.—State v. Christensen, 9 S.E.2d 
555, 194 S.C. 131. 

Tex.—Crimaldi v. State, 259 S.W.2d 
203, 203 Tex.Cr. 600—Moore v. 

State, 146 S.W.2d 762, 140 Tex.Cr. 
653—Willard v. State, 23 S.W.2d 
391, 114 Tex.Cr. 349—Burns v. 

State, 281 S.W. 1050, 103 Tex.Cr. 
651—Sorrell v. State, 186 S.W. 
336, 79 Tex.Cr. 437. 

Delay in serving accused with jury 
list and copy of indictment 
Court did not abuse its discretion 
in denying a continuance in a mur¬ 
der prosecution for delay in serv¬ 
ing accused with a list of jurors and 
a copy of indictment under Acts 1919 
p 1041, where no motion was made 
or court's attention called to delay 
until presented by motions to con¬ 
tinue and to quash venire. 

Ala.—Scott v. State, 100 So. 211, 211 
Ala. 270. 

94. U.S.—Wilson v. Lanagan, C.C.A. 
Mass., 99 F.2d 544, certiorari de¬ 
nied 59 S.Ct. 486, 306 U.S. 634, 83 
L.Ed. 1035. 

U. S. v. Rosenberg, D.C.Pa., 157 
F.Supp. 654, affirmed, C.A., 257 F. 
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642. 


Taking no steps to secure counsel 

Where accused in criminal prose¬ 
cution before a state court not in¬ 
volving capital offense took no steps 
to procure counsel until day of trial, 
when he asked court to assign coun¬ 
sel, court refused but offered to in¬ 
struct sheriff to communicate with 
any available attorney, court did not 
abuse discretion in thereupon deny¬ 
ing accused a continuance, and 
therefore accused was not entitled 
to habeas corpus against imprison¬ 
ment under resulting conviction. 

U.S.—Wilson v. Lanagan, C.C.A. 
Mass., 99 F.2d 544, certiorari denied 
59 S.Ct. 486, 306 U.S. 634, 83 L.Ed. 
1035. 
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U. S., C.C.A.Okl., 143 F.2d 953—Ter- 
tiegas v. U. S„ C.C.A.Idaho, 31 F. 
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a valid excuse for its lack, as explained infra § S04. and subject to its jurisdiction at the time accused 
However, where the absent witness was in court requested that the court direct him to remain and 
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237 SW.2d 987, 155 Tex.Cr. 604— 
Johnson v. State, 222 S.W.2d 294, 
153 Tex.Cr. 590—McKinley v. State, 
211 S.W.2d 745, 152 Tex.Cr. 167- 
Baker v. State, 199 S.W.2d 1017, 150 
Tex.Cr. 191—Nix v. State, 198 S. 
W.2d 907, 150 Tex.Cr. 66—Single- 
ton v. State, 195 S.W.2d 139, 149 
Tex.Cr. 415—Costillo v. State, 182 
S.W.2d 718, 147 Tex.Cr. 494—Es¬ 
trada v. State, 182 SW.2d 488, 147 
Tex.Cr. 502—Worlds v. State, 176 
S.W.2d 958, 146 Tex.Cr. 545—Wat¬ 
son v. State, 172 S.W.2d 91, 146 
Tex.Cr. 212—Williams v. State, 168 
S.W.2d 261, 145 Tex.Cr. 406—Ford 
v. State, 162 SW.2d 719, 144 Tex. 
Cr. 348—Henson v. State, 160 S. 
W.2d 258, 143 Tex.Cr. 628—Jack- 
son v. State, 157 S.W.2d 921, 143 
Tex.Cr. 143—Reese v. State, 151 
S.W.2d 828, 142 Tex.Cr. 254—Beard 
v. State, 143 S.W.2d 967, 140 Tex. 
Cr. 127—Gunter v. State, 139 SW. 
2d 116, 139 Tex.Cr. 145—Parker v. 
State, 137 SW.2d 23, 138 Tex.Cr. 
329—Fowler v. State, 121 SW.2d 
990, 135 Tex.Cr. 562—Wilkins v. 
State, 115 S.W.2d 907, 134 Tex.Cr. 
452—Bridges v. State, 100 S.W.2d 
372, 131 Tex.Cr. 482—Allen v. State, 
83 S.W.2d 999, 128 Tex.Cr. 642 

—Mosquedo v. State, 68 S.W.2d 
506, 125 Tex.Cr. 388—Williams v. 
State, 58 S.W.2d 1102, 123 Tex.Cr. 
198—Aston v. State, 48 S.W.2d 292, 
120 Tex.Cr. 534—Gooch v. State, 45 
S.W.2d 1115, 119 Tex.Cr. 229—Chap¬ 
man v. State, 39 S.W.2d 887, 118 
Tex.Cr. 211—Friday v. State, 
36 SW.2d 1036, 117 Tex.Cr. 37— 
Maroney v. State, 32 SW.2d 478, 
116 Tex.Cr. 625—O’Mary v. State, 
32 S.W.2d 473, 116 Tex.Cr. 628— 
JTones v. State, 29 SW.2d 791, 115 
Tex.Cr. 60—Riddle v. State, 27 S. 
W.2d 797, 115 Tex.Cr. 629—Mathis 
v. State, 27 S.W.2d 194, 115 Tex.Cr. 
595—Gilbert v. State, 26 S.W.2d 
644, 114 Tex.Cr. 532—Gray v. 

State, 26 SW.2d 204, 114 Tex.Cr. 
600—Adams v. State, 21 S.W.2d 
1057, 113 Tex.Cr. 501—Shepherd v. 
State, 10 SW.2d 730, 111 Tex.Cr. 
4—Hood v. State, 10 SW.2d 94, 
111 Tex.Cr. 95—Blake v. State, 7 
SW.2d 579, 110 Tex.Cr. 128—For¬ 
rester v. State, 4 SW.2d 966, 109 
Tex.Cr. 361—Dixon v. State, 4 S.W. 
2d 64, 109 Tex.Cr. 209—Allen v. 
State, 1 SW.2d 637, 108 Tex.Cr. 
482—Davis v. State, 296 S.W. 895, 
107 Tex.Cr. 315—Paulk v. State, 
296 S.W. 588, 107 Tex.Cr. 174— 
Huffman v. State, 296 S.W. 313, 
107 Tex.Cr. 188—Acton v. State, 
282 SW. 806, 104 Tex.Cr. 75—Wade 



22A C.J.S. 


§ 502 CRIMINAL LAW 


testify and the court refused such request and the 
witness disappeared, accused may not be required to 
show due diligence to procure the attendance of the 
witness. 95 * 6 

The rule that lack of diligence in procuring wit¬ 
nesses or evidence warrants denial of a motion for 
continuance on such grounds will be strictly followed 
where, in the light of the record and of the evidence 


adduced, it appears in conjunction with the lack of 
diligence that the missing testimony would probably 
be false, 96 immaterial, 97 irrelevant, 98 or incompe¬ 
tent, 99 or where it does not appear that the attend¬ 
ance or testimony of the witness probably can be 
secured if the trial is continued, 1 that it is probable 
that he will testify as claimed, 2 or that his testimony 
can affect the verdict, 3 or where the testimony is 


v. State, 281 S.W. 563, 103 Tex.Cr. 

395— Melton v. State, 281 S.W. 560, 
103 Tex.Cr. 590—McClure v. State, 
281 S.W. 559, 103 Tex.Cr. 496— 
Ferguson v. State, 276 S.W. 919, 
101 Tex.Cr. 670—Musselman v. 
State, 274 S.W. 628, 101 Tex.Cr. 
96—Goforth v. State, 269 S.W. 98, 
99 Tex.Cr. 211—Weaver v. State, 
266 SW. 408, 98 Tex.Cr. 474—Mc¬ 
Leroy v. State, 263 S.W. 309, 97 
Tex.Cr. 307—Jordan v. State, 255 
S.W. 735, 96 Tex.Cr. 70—Daniels 
v. State, 249 S.W. 223, 94 Tex.Cr. 
52—Cochrain v. State, 248 S.W. 43, 
93 Tex.Cr. 483—Hays v. State, 234 
S.W. 898, 90 Tex.Cr. 355—Barnes 
v. State, 230 S.W. 986, 89 Tex.Cr. 

396— Cundiff v. State, 218 S.W. 771, 
86 Tex.Cr. 476—Carneal v. State, 
216 S.W. 626, 86 Tex.Cr. 274— 
Johnson v. State, 216 S.W. 192, 86 
Tex.Cr. 276—Wrenn v. State, 206 S. 
W. 94, 84 Tex.Cr. 146—Tindel v. 
State, 189 S.W. 948, 80 Tex.Cr. 14— 
Vansickle v. State, 188 S.W. 1006, 
80 Tex.Cr. 101—Scott v. State, 185 
S.W. 994, 79 Tex.Cr. 474—Sanford 
V. State, 185 S.W. 22, 79 Tex.Cr. 
346. 

Utah.—State v. Brewer, 158 P. 1094, 
48 Utah 252. 

Va.—Wallen v. Commonwealth, 114 
S.E. 786, 134 Va. 773—Cottrell v. 
Commonwealth, 113 S.E. 728, 134 
Va. 554. 

Wash.—State v. Schmidt, 252 P. 118, 
141 Wash. C60. 

W.Va.—State v. Simmons, 42 S.E.2d 
827, 130 W.Va. 33—State v. Wis- 
man, 118 S.E. 139, 94 W.Va. 224. 
16 C.J. p 489 note 11. 

Character witnesses 
Where accused's witness testified 
to seeing deceased put his hand in 
his hosom and seeing a pistol handle 
therein at the time the fatal shot 
was fired, and the state by cross- 
examination and summoning grand 
jurors laid the foundation for im¬ 
peachment by proving he testified 
otherwise before grand jury, early 
in the trial, such was notice to ac¬ 
cused to secure his character wit¬ 
nesses, and he cannot complain that 
he was refused a postponement 
therefor. 

Tex.—Castleberry v. State, 206 S.W, 
353, 84 Tex.Cr. 271. 

Codefendant as witness 

Where accused made no effort to 
secure the presence of a codefendant 
as a witness until day accused’s 


case was called, trial court did not 
abuse its discretion in denying con¬ 
tinuance because of absence of such 
witness. 

Ala.—Beese v. State, 26 So.2d 723, 32 
Ala.App. 449. 

Denial of continuance after plea 

Denying continuance after accused 
had entered plea of not guilty was 
held not abuse of discretion, where 
accused refused to exercise oppor¬ 
tunity to prepare motion for contin¬ 
uance on ground of absent evidence. 
Okl.—Likes v. State, 23 P.2d 394, 54 
Okl.Cr. 444. 

Laches of attorney 
Where an attorney of accused’s 
own choice is Intrusted with the duty 
of securing process for witnesses and 
is lacking in diligence, the laches of 
the attorney Is chargeable to the 
client 

Tex.—Smith v. State, 244 S.W. 138, 
92 Tex.Cr. 300. 

Several witnesses to same facts 

Denial of motion for continuance 
based on absence of witnesses was 
not error where there were other 
persons who might have testified to 
the same facts accused expected to 
prove by the absent witnesses but 
accused failed to exercise proper dili¬ 
gence to procure testimony of such 
other persons. 

Tex.—Baker v. State, 199 S.W. 2d 
1017, 150 Tex.Cr. 191. 

Transcript of evidence at preliminary 
proceedings 

Those accused were not entitled to 
a continuance for the failure of the 
court stenographer to furnish their 
counsel with a copy of the evidence 
heard at the examining trial as re¬ 
quested hy one of the counsel, where 
the stenographer made an affidavit, 
which was uncontradicted, that the 
only request made to her for a copy 
of the evidence was a request for 
a carbon copy of the evidence in the 
event that the commonwealth should 
order a transcript of the evidence, 
and that the commonwealth did not 
order any transcript. 

Ky.—Graham v. Commonwealth, 252 
S.W. 1012, 200 Ky. 161. 

95.5 Utah.—State v. Hartman, 119 
P.2d 112, 101 Utah 298. 

96. Tex.—Chase v. State, 281 SW. 
844, 103 Tex.Cr. 433. 

16 C.J. p 490 note 12. 

97. U.S.—Parsons v. U. S., C.A.Ga., 
189 F.2d 252. 


Md.—Laque v. State, 113 A.2d 893, 
207 Md. 242, certiorari denied 75 
S.Ct. 105, 350 U.S. 863, 100 L.Ed. 
765. 

Tex.—Chase v. State, 281 S.W. 844, 
103 Tex.Cr. 433. 

98. Mo.—State v. Murphy, 6 S.W. 
2d 877, 320 Mo. 219. 

99. Miss.—Bolin v. State, 48 So.2d 
581, 209 Miss. 866. 

Tex.—Mills v. State, 277 S.W. 1077, 
102 Tex.Cr. 473. 

1. Ark.—Edwards v. State, 293 S. 

W. 734, 173 Ark. 1180. 

Ky.—Hogan v. Commonwealth, 215 
SW. 183, 185 Ky. 424. 

Miss.—Hathorn v. State, 82 So.2d 653, 
225 Miss. 77—Ellis v. State, 23 So. 
2d 688, 198 Miss. 804. 

Okl.—Cook v. State, 241 P.2d 411, 95 
Okl.Cr. 154—Andrews v. State, 179 
P.2d 491, 84 Okl.Cr. 104—Alexander 
v. State, 90 P.2d 949, 66 Okl.Cr. 
219. 

Tex.—Watson v. State, 172 S.W.2d 
91, 146 Tex.Cr. 212—Tripp v. State, 
293 S.W. 1102, 106 Tex.Cr. 589. 

16 C.J. p 490 note 13. 

Possibility negatived 
Accused’s insistence that informer 
could be found only by law enforce¬ 
ment officers negatived possibility of 
procuring his attendance if accused’s 
requested continuance were granted. 
Cal.—People v. McShann, App., 2 CaL 
Bptr. 71. 

2- Tex.—Becks v. State, 254 S.W.2d 
396, 158 Tex.Cr. 204—Dugal v. 

State, 160 S.W. 376, 72 Tex.Cr, 
39. 

3. Okl.—Nix v. State, 158 P.2d 726, 
80 Okl.Cr. 265—Foster v. State, 152 
P.2d 929, 79 Okl.Cr. 183—Vineyard 
v. State, 209 P. 783, 22 Okl.Cr. 76. 
16 C.J. p 490 note 15. 

Other evidence sufficient 
Denial of continuance sought to* 
procure presence of absent witness 
for purpose of impeaching witness 
for state was not an abuse of dis¬ 
cretion, where absent witness was 
connected with accused’s family, dili¬ 
gence in attempting to secure pres¬ 
ence of witness was not shown, and 
there was other evidence aside from 
testimony of witness sought to be 
impeached sufficient to authorize ju¬ 
ry's verdict. 

Ga.—West v. State, 22 S.E.2d 115, 63 
Ga.App. 56. 
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merely cumulative 4 or impeaching 5 or purely nega¬ 
tive 6 in character. In an otherwise proper case 
accused should be granted a continuance, however, 
where he did exercise due diligence. 7 Accused 
must be accorded all reasonable facilities in the 
preparation of his defense, 8 and, in extreme cases, 
where the evidence sought to be adduced is very 
material to accused, it has been held that he should 
be allowed a continuance notwithstanding he has 
failed in a measure to exercise due diligence. 9 

On a first application, in some jurisdictions, the 
rule as to diligence is not so strictly construed as 
on a subsequent application. 10 

Absent papers, etc. A person must be industrious 
not only in securing needed witnesses, but also in 
producing such written evidence as his case re¬ 
quires. 11 

b. Continuance to Take Depositions 

The exercise of diligence is prerequisite to the grant 
of a continuance to take depositions of absent witnesses. 


CRIMINAL LAW §§ 502-503 

The law of diligence does not require accused to 
do vain or impossible things as a prerequisite to ob¬ 
taining a continuance to secure depositions of ab¬ 
sent witnesses, 12 and where it reasonably seems 
probable to accused that he can secure the presence 
of witnesses at the trial and preferring their testi¬ 
mony in person to that by deposition he fails to 
take depositions and where the witnesses do not 
appear and accused then seeks a continuance to take 
their depositions it has been held that if too much 
delay is not involved the court should grant a con¬ 
tinuance for the taking of depositions. 13 Accused 
must, however, exercise due diligence with respect 
to securing depositions of absent witnesses, 14 and 
where he fails to do so the trial court may in its 
discretion refuse to grant a continuance to secure 
depositions. 15 

§ 503. -What Constitutes 

a. In general 

b. Use of process 

c. Taking of deposition 


4. Ark.—Baker v. State, 223 S.W.2d 
809, 215 Ark. 851. 

Ky.—Harrison v. Commonwealth, 
100 S.W.2d 837, 266 Ky. 840. 
Miss.—Bolin v. State, 48 So.2d 581, 
209 Miss. 866. 

Okl.—Linder v. State, 23 P.2d 222, 
54 Okl.Cr. 435—Williams v. State, 
188 P. 890, 17 Okl.Cr. 375. 

Tenn.—Crosswy v. State, 8 S.W.2d 
486, 157 Tenn. 363. 

Tex.—Asher v. State, 81 S.W.2d 681, 
128 Tex.Cr. 388. 

16 C.J. p 490 note 16. 

5. Tex.—Long v. State, 95 S.W.2d 
127, 130 Tex.Cr. 433—Barrow v. 
State, 86 S.W.2d 636, 129 Tex.Cr. 
189—Tolbert v. State, 6 S.W.2d 
356, 109 Tex.Cr. 531—Castleberry 
v. State, 206 S.W. 353, 84 Tex.Cr. 
271—Stephens v. State, 139 S.W. 
1141, 63 Tex.Cr. 382. 

6. Ark.—Barling v. State, 219 S.W. 
1021, 143 Ark. 164. 

7. Ga.—Waters v. State, 68 S.E.2d 
233, 85 Ga.App. 79. 

Okl.—Banker v. State, 66 P.2d 1205, 
59 Okl.Cr. 213. 

Tex.—Logans v. State, 51 S.W.2d 392, 
121 Tex.Cr. 407—Hippy v. State, 24 
S.W.2d 841, 113 Tex.Cr. 578—Terry 
v. State, 16 S.W.2d 815, 112 Tex. 
Cr. 368—Cooner v. State, 296 S.W. 
310, 107 Tex.Cr. 290—Sullivan v. 
State, 293 S.W. 172, 106 Tex.Cr. 
458—Gill v. State, 247 S.W. 855, 
93 Tex.Cr. 496—Giles v. State, 231 
S.W. 765, 89 Tex.Cr. 441—Lucas v. 
State, 225 S.W. 257, 88 Tex.Cr. 
166. 

8. La.—State v. Thomas, 3 So. 589, 
40 La.Ann. 151. 
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9. Ga.—Watts v. State, 81 S.E. 902, 
14 Ga.App. 600. 

16 C.J. p 490 note 19. 

Buie recognized but not applied 
under facts. 

Tex.—Bernson v. State, 294 S.W. 217, 
106 Tex.Cr. 646. 

Victim not produced by state 

In prosecution for carnal knowl¬ 
edge of a female less than eighteen 
years of age, where commonwealth 
had made no effort to obtain the pres¬ 
ence of the injured female from a 
nearby county at the trial and no rea¬ 
son was shown why such effort was 
not made, accused should have been 
granted a continuance to enable him 
to procure the witness, notwithstand¬ 
ing his affidavit for continuance was 
doubtful as to diligence, and that his 
affidavit was read to jury as the ab¬ 
sent witness’ deposition denying the 
intercourse. 

Ky .—Taylor v. Commonwealth, 165 S. 
W.2d 1G9, 291 Ky. 625. 

10. Tex.—Valigura v. State, 150 S. 
W. 778, 68 Tex.Cr. 12—Phillips v. 
State, 94 S.W. 1051, 50 Tex.Cr. 
127. 

11. Ill.—Harter v. People, 68 N.E. 
447, 204 Ill. 158. 

16 C.J. p 490 note 21. 

Ab to proof of validity of marriage 
certificate 

Where accused in prosecution for 
bigamy had ample time to prepare 
for trial and knew that he would 
have to prove affirmatively that mar¬ 
riage was void by reason of prior 
subsisting marriage, it was held that 
court did not abuse its discretion in 
refusing to grant application for con¬ 
tinuance, not made until major por- 
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tion of evidence was introduced, in 
order to enable accused to obtain tes¬ 
timony which would render a mar¬ 
riage license and certificate admis¬ 
sible In support of his defense. 
Cal.—People v. Jordan, 237 P. 757, 72 
C.A. 406. 

12. Tex.—Rice v. State, 296 S.W. 
518, 107 Tex.Cr. 281. 

13. Cal.—People v. Brown, 46 C. 102 
—People v. Dodge, 28 C. 445. 

14. U.S.—Burton v. U. S., C.A.La., 
175 F.2d 960, rehearing denied 176 
F.2d 865, certiorari denied 70 S.Ct. 
347, 338 U.S. 909, 94 L.Ed. 660, 
Cawthorn v. U. S., 70 S.Ct. 347, 338 
U.S. 909, 94 L.Ed. 560, rehearing 
denied 70 S.Ct. 565, 339 U.S. 916, 
94 L.Ed. 1341, certiorari denied, La 
Blanche v. U. S., 70 S.Ct. 347, 338 
U.S. 909, 94 L.Ed. 560. 

Ark.—Corpu/ Juris Secundum quoted 
in Jones v. State, 171 S.W.2d 298, 
301, 205 Ark. 806. 

Tex.—Killingsworth v. State, 236 S. 
W.2d 794, 155 Tex.Cr. 511—Rice 
v. State, 296 S.W. 518, 107 Tex.Cr. 
281. 

16 C.J. p 472 note 50. 

Witness outside state 
Accused had burden to exercise 
due diligence to obtain deposition 
of a witness who was outside of 
the state. 

Ark.—Me Gar rah v. State, 229 S.W.2d 
665, 217 Ark. 186. 

15. Mo.—State v. McDonald, 119 S. 
W.2d 286, 342 Mo. 998—State v. 
Weber, 199 S.W. 147, 272 Mo. 475. 

Okl.—Gorum v. State, 92 P.2d 1086, 
67 Okl.Cr. 75—Heglin v. State, 40 
P.2d 41, 56 Okl.Cr. 364. 



§ 503 CRIMINAL LAW 

d. Proceedings after forfeiture of bond 
or recognizance for attendance of 
witness 

a. In General 

What constitutes due diligence prerequisite to secur¬ 
ing a continuance depends on the circumstances of the 
particular case, such as the mental state of the accused 
and the proximity of an absent witness, and, while the 
accused may satisfy the duty of diligence by doing every¬ 
thing reasonable rather than everything possible, he must 
continue his efforts throughout the proceedings. 
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What constitutes due diligence, or the lack there¬ 
of precluding a continuance, is in the final analysis 
a question dependent for its answer on the facts and 
circumstances of the particular case 1 ® and under the 
circumstances of particular cases it has been held 
that due diligence was 17 or was not 18 exercised 
under prevailing conditions, the courts consider¬ 
ing in this connection the mental state of accused, 19 
his escape from custody 20 or flight from justice, 21 
the proximity of the witness, 22 his facilities for 


16. Miss.—Lamar v. State, 63 Miss. 
265. 

N.M.—State v. Gallegos, 129 P.2d 634, 
46 N.M. 387. 

Tex.—Driggers v. State, 236 SW.2d 
497, 155 Tex.Cr. 475. 

16 C.J. p 490 note 22. 

Matter for court 

(1) Whether party moving for con¬ 
tinuance for absence of witness ex¬ 
ercised due diligence to procure wit¬ 
ness is in trial court’s discretion, 
the exercise of which will not be 
interfered with in absence of abuse 
thereof. 

Okl.—Gatewood v. State, 165 P.2d 153, 
81 Okl.Cr. 404. 

(2) Under statute providing that 
party moving for continuance for ab¬ 
sence of witnesses should set out 
diligence used to procure their at¬ 
tendance, whether the efforts employ¬ 
ed constitute due diligence is a mat¬ 
ter for the court. 

Tex.—Edwards v. State, 185 S.W.2d 
111, 148 Tex.Cr. 104. 

17. Fla.—People v. Robinson, Cal., 
269 P.2d 6, 42 C.2d 741. 

Fla.—Stinson v. State, 80 So. 606, 76 
Fla. 421. 

Ga.—Green v. State, 113 S.E. 536, 154 
Ga. 117. 

Waters v. State, 68 S.E.2d 233, 85 
Ga.App. 79. 

Tex.—Canady v. State, 216 S.W.2d 
207, 152 Tex.Cr. 560—Young v. 

State, 35 S.W.2d 424, 117 Tex.Cr. 
349—Cooner v. State, 296 S.W. 310, 
107 Tex.Cr. 290—Dixon v. State, 
238 S.W. 227, 91 Tex.Cr. 217. 

16 C.J. p 490 note 22 [a3. 

18. Ark.—Smith v. State, 245 S.W.2d 
226, 219 Ark. 829—Gerlach v. State, 
229 S.W.2d 37, 217 Ark. 102—Bea¬ 
vers v. State, 251 S.W. 375, 158 
Ark. 640. 

Cal.—People v. Singh, 248 P. 981, 78 
C.A. 476. 

Ga.—Howland v. State, 131 S.E. 96, 
34 Ga.App. 689. 

Ill.—People v. McCanney, 205 Ill.App. 
91. 

Ky.—Bolin v. Commonwealth, 268 
S.W. 306, 206 Ky. 608. 

La.—State v. Florane, 154 So. 417, 
179 La. 453—State v. Cox, 119 So. 
48, 167 La. 279. 

Miss.—Boatwright v. State, 109 So. 
710, 143 Miss. 676. 


! N.M.—State v. Gallegos, 129 P.2d 
634, 46 N.M. 387. 

Okl.—Winegar v. State, 222 P.2d 170, 
92 Okl.Cr. 137—Hunter v. State, 212 
P. 1014, 23 Okl.Cr. 125—Vineyard 
v. State, 209 P. 783, 22 Okl.Cr. 76— 
Wilson v. State, 183 P. 613, 17 
Okl.Cr. 47—Bornheim v. State, 183 
P. 514, 16 Okl.Cr. 704. 

Tex.—Saldivar v. State, 187 S.W.2d 
996, 148 Tex.Cr. 417—Nicholson v. 
State, 184 S.W.2d 473, 148 Tex.Cr. 
37—Tyler v. State, 106 S.W.2d 301, 
133 Tex.Cr. 24—Rogers v. State, 
95 S.W.2d 108, ISO Tex.Cr. 629— 
Collins v. State, 26 S.W.2d 1074, 
114 Tex.Cr. 673—Andrews v. State, 
273 S.W. 568, 100 Tex.Cr. 395, 653— 
Garlington v. State, 269 S.W. 791, 
99 Tex.Cr. 331—Morris v. State, 261 
S.W. 583, 97 Tex.Cr. 356—Miller v. 
State, 246 S.W. 87, 93 Tex.Cr. 163— 
Bedford v. State, 238 S.W. 224, 91 
Tex.Cr. 285—Boaz v. State, 231 S. 
W. 790, 89 Tex.Cr. 515—Bradford v. 
State, 224 S.W. 901, 88 Tex.Cr. 122 
—Wilson v. State, 224 S.W. 772, 87 
Tex.Cr. 625—Stracner v. State, 215 
' S.W. 305, 86 Tex.Cr. 89—Porter v. 
State, 205 S.W. 985, 84 Tex.Cr. 164 
—Walker v. State, 204 S.W. 227, 83 
Tex.Cr. 484—Tindel v. State, 189 
SW. 948, 80 Tex.Cr. 14. 

16 C.J. p 490 note 22 [b]. 

No witness of name in parish 

Discretion of trial judge held not 
abused in denying continuance of 
murder trial for absent witness for 
lack of diligence, where informa¬ 
tion which sheriff had obtained by 
diligent search and inquiry was that 
no such person as named in subpoena 
could be found, or had any known 
place of residence in parish, and ac¬ 
cused made no request for delay to 
obtain witness of a similar name, 
whom sheriff had located, from ad¬ 
joining parish. 

La.—State v. Doty, 104 So. 736, 158 
La. 842. 

Witness available in penitentiary 
Refusal of continuance for ab¬ 
sence of witness held not error where 
absent witness was accused's brother 
and in penitentiary, from which he 
could readily have been produced. 
Ky.—Miller v. Commonwealth, 17 S. 

W.2d 1001, 229 Ky. 706. 

19. Tex.—Norris v. State, 279 S.W. 
272, 103 Tex.Cr. 28. 
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Mental infirmities of accused 

(1) As to applications for continu¬ 
ance, the law does not require of 
one who is insane the same degree 
of diligence in procuring testimony 
which would be demanded of one 
without mental infirmities. 

Tex.—Norris v. State, supra. 

(2) Accused’s insanity was held 
immaterial, with respect to diligence 
in locating absent witness, where at¬ 
torney failed to apply for alias proc¬ 
ess. 

Tex.—Barton v. State, 23 S.W.2d 377, 
114 Tex.Cr. 404. 

Continuance asked for mental ex- 
amination 

In a murder trial, denial of con¬ 
tinuance to obtain testimony of phy¬ 
sicians as to accused’s mental con¬ 
dition was held not an abuse of dis¬ 
cretion, it not being shown that ac¬ 
cused made an effort to have an ex¬ 
amination of his condition made by 
them, nor any reason being given why 
the physicians could not have ex¬ 
amined him during the time he was 
confined in the penitentiary before 
trial. 

Ark.—Sease v. State, 244 S.W. 450, 
155 Ark. 130. 

20. Tex.—McCoy v. State, 104 S.W. 
2d 875, 132 Tex.Cr. 454. 

Diligence after rearrest 
Denial of continuance on ground 
of absence of witnesses, to accused 
who had been charged with burglary 
in complaint, had given bond to ap¬ 
pear and answer the charge and to 
remain until discharged, and, after 
receiving notice that indictment had 
been returned against him and that 
his case had been set for trial, for¬ 
feited his bond and did not appear in 
court until approximately a year lat¬ 
er, when he was rearrested, was held 
not error notwithstanding accused 
exercised diligence to secure his wit¬ 
nesses after his rearrest. 

Tex.—McCoy v. State, supra. 

21. Neb.—Hubbard v. State, 01 N.W. 
869, 65 Neb. 805. 

16 C.J. p 490 note 22 [d]. 

22. Ga.—Reese v. State, 161 S.E. 
156, 44 Ga.App. 251. 

Tex.—Singleton v. State, 195 S.W.2d 
139, 149 Tex.Cr. 415. 

16 C.J. p 490 note 23. 
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travel, 23 and the facilities for communicating with 
him, 24 as well as the length of time that accused 
has had in which to take steps to secure the wit¬ 
ness or evidence, 26 the length of time that accused 
has had the benefit of counsel, 26 or the length of 
time that he has been released on bail. 27 Change of 
counsel during the proceedings will not, however, 
ordinarily be considered on the issue of diligence. 28 
So, too, due diligence requires that an accused who 
is informed of the intended departure of a witness 
shall make an effort to induce him to remain, or to 
secure his testimony by deposition. 29 A continu¬ 
ance will ordinarily be denied for lack of due dili¬ 
gence where accused fails to avail himself of the 
offer of the court to issue process for an absent 


witness; 30 where he declines to take out a warrant 
of arrest for the witness 31 or to put him under a 
recognizance; 32 where he has in open court dis¬ 
charged his witnesses, 33 or, without consulting the 
court or prosecutor, has temporarily excused them; 34 
or where he has failed to avail himself of a con¬ 
tinuance granted for the purpose of securing testi¬ 
mony of absent witnesses. 36 

While due diligence means doing everything rea¬ 
sonable and not everything possible, 36 it requires 
not only a timely effort to obtain testimony after its 
existence is known or discovered, but also diligence 
in discovering the existence of such testimony 37 and 
the whereabouts of the witness, 33 and, after a post- 


witnesses living 1 within, few miles of 
court 

Refusal of a continuance held not 
reversible error, where the absent 
witnesses named in accused's affi¬ 
davits all admittedly lived in the 
county and within a few miles from 
the county seat, and six days inter¬ 
vened between arrest and date of 
trial, since they could have been se¬ 
cured by using reasonable diligence. 
Ky.—Hogan v. Commonwealth, 215 
S.W. 183, 185 Ky. 424. 

23. Ind.—Murphy v. State, 6 Ind. 
490. 

16 C.J. P 490 note 23. 

rive hours* train ride 

There was no abuse of discretion 
in overruling motion for postpone¬ 
ment or continuance for witness only 
five hours’ train ride distant, case 
having been passed from day to 
day for five days. 

Miss.—Boatwright v. State, 109 So. 
710, 143 Miss. 676. 

24. Iowa.—State v. Scott, 44 Iowa 
93. 

16 C.J. p 490 note 23. 

25. Ga.—Reese v. State, 161 S.E. 
156, 44 Ga.App. 251. 

Ky.—Hogan v. Commonwealth, 216 
S.W. 183. 185 Ky. 424. 

Thirty-eight days sufficient under 
facts 

Where accused had thirty-eight 
days from time of arrest to prepare 
for trial, and knew and could easily 
have procured attendance of per¬ 
sons with whom he associated dur¬ 
ing night of homicide and knew prac¬ 
tically all commonwealth witnesses, 
who were residents of town in which 
homicide occurred, court did not err 
in denying continuance. 

Ky.—Bolm v. Commonwealth, 268 
SW. 306, 206 Ky. 608. 

Pour months’ delay 
Accused delaying four months be¬ 
fore ascertaining whether witness 
knew material facts, or applying for 


process, failed to show diligence nec¬ 
essary for continuance. 

Tex.—Ferrell v. State, 38 S.W.2d 796, 
118 Tex.Cr. 259. 

26. Mo.—State v. Pagels, 4 S.W. 931, 
92 Mo. 300. 

Wash.—State v. Vance, 70 P. 34, 29 
Wash. 435. 

16 C.J. p 490 note 24. 

27. Ark.—Price v. State, 20 SW. 
1091, 57 Ark. 165. 

Tex.—Ballard v. State, App., 17 S.W. 

1101 . 

16 C.J. p 490 note 25. 

28. Tex.—Gamez v. State, 112 S.W. 
2d 196, 133 Tex.Cr. 481—Clay v. 
State, 195 SW. 600, 81 Tex.Cr. 
293. 

Diligenoe of counsel last employed 

Where accused employed counsel 
shortly after arrest on October 1, 
other counsel was employed October 
25, and trial was postponed until 
November 9, accused’s application for 
continuance, based on absence of wit¬ 
ness who would testify that deceased 
struck accused before accused killed 
deceased, was properly denied, in ab¬ 
sence of showing that former coun¬ 
sel and accused were unable, through 
exercise of due diligence, to learn 
of the witness, notwithstanding lat¬ 
ter counsel perhaps made diligent ef¬ 
forts to learn of witness. 

Tex,—Gamez v. State, 112 S.W.2d 
196, 133 Tex.Cr. 481. 

29. Cal.—People v. Ah Lee Doon, 31 
P. 933, 97 C. 171. 

16 C.J. p 491 note 30. 

30. Ala.—Millender v. State, 46 So. 
756, 155 Ala. 17. 

16 C.J. p 491 note 31. 

31. Ky.—Messer v. Commonwealth, 
90 S.W. 955, 28 Ky.L. 920. 

32. Ga.—Malone v. State, 49 Ga. 

210 . 

16 C.J. p 491 note 33. 

33. Ga.—Robson v. State, 9 S.E. 610, 
83 Ga. 166. 

16 C.J. p 491 note 34. 

34. Fla..—McDuffee v. State, 46 So. 
721, 55 Fla. 125. 
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35. Mo.—State v. Fox, 79 Mo. 109. 
Tenn.—Davis v. State, 3 S.W. 348, 

85 Tenn. 522. 

36. La.—State v. Scott, 34 So. 479, 
110 La. 869. 

37. Kan.—State v. Bailey, 91 P. 1066, 
77 Kan. 850. 

Tex.—Jackson v. State, 157 S.W.2d 
921, 143 Tex.Cr. 143. 

16 C.J. p 491 note 27. 

38. Ark—Gentry v. State, 147 SW. 
2d 1, 201 Ark. 729—Beavers v. 
State, 251 SW. 375. 158 Ark. 640- 
Coppersmith v. State, 233 S.W. 777, 
149 Ark. 597. 

Cal.—People v. Shayer, 28 P.2d 48, 
135 C.A. 756—People v. Frank, 24 
P.2d 905, 134 C.A. 61. 

Ga.—Tyree v. State, 39 S.E.2d 441, 
74 Ga.App. 229. 

Ill.—People v. Coniglio, 187 N.E. 799, 
353 Ill. 643—People v. Wood, 137 NT. 
E. 799, 306 Ill. 224. 

Mo.—State v. Stroud, 275 S.W. 58. 
N.M.—State v. Plummer, 107 P.2d 
319, 44 N.M. 614. 

Okl.—Paramore v. State, 286 P. 811, 
47 Okl.Cr. 140—Ford v. State, 212 
P. 444, 23 Okl.Cr. 46. 

Tex.—Johnson v. State, 222 S.W.2d 
294, 153 Tex.Cr. 590—Williams v. 
State, 168 S.W.2d 261, 145 Tex.Cr. 
406—Tripp v. State, 293 S.W. 1102, 
106 Tex.Cr. 589—Wilcoxson v. 
State, 289 SW. 409, 105 Tex.Cr. 
581—Ice v. State, 208 SW. 343, 84 
Tex.Cr. 509. 

16 C.J. p 491 note 28. 

Delay for two mouths after arrest 
is not diligence. 

Tex.—Porter v. State, Cr., 20 S.W.2d 
776. 

Palling to make even casual inquiry 

is not diligence. 

Tex.—Boaz v. State, 231 S.W. 790, 
89 Tex.Cr. 515. 

Failure to ask brother of witness 
for street address of witness living 
in a city of one hundred fifty thou¬ 
sand to one hundred seventy thou¬ 
sand inhabitants showed lack of dil¬ 
igence precluding right to continu¬ 
ance when subpoena was not served. 
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ponement of the trial, accused must keep in com¬ 
munication with such witness until the case again 
comes to trial. 39 

Continued exercise of diligence . There must be 
continued exercise of diligence at every stage of the 
proceeding in order to avail of an application for 
continuance based on absent witnesses. 40 

b. Use of Process 

(1) In general 

(2) Time for application for, and issu¬ 
ance of 

(3) Supervision of issuance and service 

(4) Additional process 

(5) Attachment or other compulsory 
process 


(1) In General 

To show due diligence prerequisite to a continuance 
for absent witnesses, the accused should exhaust his 
proper legal remedies, including the Issuance of process, 
to secure their presence or testimony. 

It is incumbent on a party who seeks a contin¬ 
uance because of the absence of witnesses or ev¬ 
idence to show that he had used the ordinary means 
provided by law to obtain the presence of such wit¬ 
nesses or their testimony where such means would 
be effectual, 41 as by exhausting all legal remedies to 
obtain the presence of the witness, 42 especially 
where it is his second application. 43 Hence a con¬ 
tinuance will not ordinarily be granted where a 
witness is within the jurisdiction of the court and no 
subpoena or process has been sued out, 44 or where 


Tex.—Mitchell v. State, 27 S.W.2d 
245, 115 Tex.Cr. 600. 

Failure to inquire at logical source 
for whereabouts of witness shows 
lade of diligence. 

Tex.—White v. State, 120 S.W.2d 452, 
135 Tex.Cr. 448, rehearing denied 
120 S.W.2d 805, 135 Tex.Cr. 448. 

39. Ark.—Joiner v. State, 167 S.W. 
492, 113 Ark. 112. 

40. Miss.—Bolin v. State, 48 So.2d 
581, 209 Miss. 866—Robinson v. 
State, 173 So. 451, 178 Miss. 568— 
Ogden v. State, 164 So. 6, 174 
Miss. 119. 

Arrest to olose of testimony 

With respect to application for con¬ 
tinuance based on absence of wit¬ 
ness, accused’s duty as to diligence 
to procure the witness begins when 
he is arrested and continues up until 
the close of the testimony. 

Tex.—Richardson v. State, 244 S.W.2d 
222, 156 Tex.Cr. 513. 

Prom day of indictment 

An accused or his attorney must 
exercise diligence from the date of 
the indictment and arrest of accused 
to procure attendance of witnesses, 
even though the case has not been 
set down for trial. 

Tex.— 1 Trotti v. State, 118 S.W.2d 309, 
135 Tex.Cr. 196. 

Throughout trial 

Accused cannot cease his diligence 
to secure witnesses when the trial 
begins, but must continue it up to 
conclusion of the arguments. 

Tex.—Sorrell v. State, 186 S.W. 336, 
79 Tex.Cr. 437. 

After overruling of motion 

(1) Refusing continuance for ab¬ 
sent witness is not error, where ac¬ 
cused, after motion was overruled, 
did not continue to use process for at¬ 
tendance of witness during trial and 
before motion for new trial. 

Miss.—Ivey v. State, 119 So. 507, 154 
Miss. 60. 


(2) If motion for continuance Is 
overruled, accused should continue 
to use process of court up to and 
during trial, and, if effort does not 
procure presence of witness he 
should be produced on motion for 
new trial, if possible, and, if not, 
his affidavit should be obtained, if 
possible. 

Miss.—Clanton v. State, 51 So.2d 577 
—Bone v. State, 41 So.2d 347, 207 
Miss. 20—Cox v. State, 103 So. 129, 
138 Miss. 370. 

41- Ariz.—Corpus Juris quoted in 

Brooks v. State, 212 P. 456, 457, 
25 Ariz. 16. 

Ark.—O’Neal v. State, 96 S.W.2d 780, 
192 Ark. 1178—Taylor v. State, 30 
S.W.2d 836, 182 Ark. 54. 

Cal.—People v. Collins, 283 P. 97, 195 
C. 325. 

Tex.—Winkley v. State, 202 S.W.2d 
676, 150 Tex.Cr. 553—Baker v. 

I State, 199 S.W.2d 1017, 150 Tex. 
Cr. 191—Edwards v. State, 185 8.W. 
2d 111, 148 Tex.Cr. 104—Doyle v. 
State, 165 S.W\2d 906, 145 Tex. 
Cr. 165—Taylor v. State, 150 S.W. 
2d 393, 141 Tex.Cr. 599—Parker v. 
State, 137 S.W.2d 23, 138 Tex.Cr. 
329—Aggers v. State, 24 S.W.2d 
838, 114 Tex.Cr. 391—Weaver v. 
State, 240 S.W. 543, 91 Tex.Cr. 637 
—Lucas v. State, 225 S.W. 257, 88 
Tex.Cr. 166. 

Due diligence has not been used, 

unless the proper legal means have 
been resorted to for purpose of com¬ 
pelling attendance of witness. 

Cal.—People v. Collins, 233 P. 97, 195 
C. 325. 

If accused substitutes means other 

than those provided by law to pro¬ 
cure attendance of witnesses, he does 
so at his own peril. 

Tex.—Winkley v. State, 202 S.W.2d 
676, 150 Tex.Cr. 553. 

Summoning witness from another 
parish 

La.—State v. Vial, 96 So. 796, 153 
La. 883. 

ISO 


42. Okl.—De Wolf v. State, 245 P. 
2d 107, 95 Okl.Cr. 287—Wininger 
v. State, 24 P.2d 664, 55 Okl.Cr. 
78—Linder v. State, 23 P.2d 222, 
54 Okl.Cr. 435—Stewart v. State, 5 
P.2d 174, 52 Okl.Cr. 293—Guest v. 
State, 287 P. 818, 46 Okl.Cr. 228— 
Hamit v. State, 275 P. 361, 42 Okl. 
Cr. 168. 

43. Miss.—Thigpen v. State, 39 So. 
2d 768, 206 Miss. 87. 

Tex.—Swilley v. State, Cr. f 171 S.W. 

734, 75 Tex.Cr. 409. 

16 C.J. p 491 note 39. 

44. U.S.—U. S. v. Ferlstein, C.C.A. 
N.J., 120 F.2d 276. 

Ala.—Lawler v. State, 18 So.2d 469, 
31 Ala.App. 458—Thompson v. 
State, 120 So. 918, 23 Ala.App. 74. 
Ark.—Baker v. State, 223 S.W.2d 809, 
215 Ark. 851—Hunter v. State, 22 S. 
W.2d 40, 180 Ark. 613—Snetzer v. 
State, 279 S.W. 9, 170 Ark. 175— 
Bullard v. State, 252 S.W. 584, 159 
Ark. 435. 

Cal.—People v. Sherman, 293 P.2d 809, 
139 C.A.2d 429—People v. Looney, 
49 P.2d 889, 9 C.A.2d 335. 

Ga.—Lyons v. State, 95 S.E.2d 478, 94 
Ga.App. 570—McNabb v. State, 27 
S.E.2d 246, 69 Ga.App. 885—Clark v. 
State, 182 S.E. 195, 52 Ga.App. 61— 
Lashley v. State, 188 S.E. 43, 54 
Ga.App. 425—McGee v. State, 111 
S.E. 79, 28 Ga.App. 227—Johnson 
v. State, 103 S.E. 718, 25 Ga.App. 
471—Walker v. State, 101 S.E. 776, 
24 Ga.App. 656. 

Kan.—State v. Gipson, 54 P.2d 923, 
143 Kan. 524. 

Ky.—Sherrill v. Commonwealth, 161 
S.W.2d 615, 290 Ky. 386—Harrison 
v. Commonwealth, 100 S.W.2d 837, 
266 Ky. 840—Taylor v. Common¬ 
wealth, 89 S.W.2d 630, 262 Ky. 126 
—McCarty v. Commonwealth, 287 
S.W. 363, 216 Ky. HO. 

La.—State v. Elias, 89 So.2d 51, 230 
La. 498. 

Mo.—State v. Sherlock, App., 273 S. 
W. 141, 
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the witness has left the jurisdiction, and it does 
not appear why he was not subpoenaed before he 
left, 46 as where instead of resorting to legal means 
to compel attendance accused chose to rely on the 
mere promise of the witness to be present. 46 Never¬ 
theless, it has been held that a motion for a continu¬ 
ance should be granted whenever the principles of 
justice appear to demand a postponement, whether 
or not the witness because of whose absence the 
postponement is asked has been subpoenaed, if his 
testimony is material, and it appears that accused has 
used all the diligence within his power, and all the 
means at his command to procure the attendance of 
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the absent witness; 47 and especially this is true 
where it appears that the witness could not be 
reached with process, 48 or that his absence was due 
to the failure of the judge or clerk of the court to 
issue the process; 49 and similarly a motion by the 
prosecution for a continuance should be granted 
for sufficient cause although no written request for 
issuance of a subpoena has been filed. 50 Due dili¬ 
gence may be shown by the regular subpoenaing 
of a witness, 51 or by proper proof that accused has 
secured the issuance of a subpoena and taken all 
steps reasonably available to him. 52 So, too, it may 
be said that, where a subpoena has been delivered to 


N.M.—State v. Gallegos, 129 P.2d 634. 
46 N.M. 387. 

Okl.—Gatewood v. State, 165 F.2d 153, 
81 Okl.Cr. 404—Barnett v. State, 
271 P. 956, 41 Okl.Cr. 153. 

S.C.—State v. Hiers, 93 S.E. 124, 107 
S.C. 411. 

S.D.—State v. Schultz, 217 N.W. 213, 
62 S.D. 209, adhered to 223 N.W. 
216, 54 S.D. 344. 

Tex.—Gonzales v. State, 278 SW.2d 
167, 161 Tex.Cr. 488—Barnes v. 
State, 261 S.W.2d 597, 159 Tex.Cr. 
78—Winkley v. State, 202 S.W.2d 
676, 150 Tex.Cr. 553—Haley v. 

State, 170 S.W.2d 768, 145 Tex.Cr. 
597—Reese v. State, 151 S.W.2d 
828, 142 Tex.Cr. 254—Moore v. 

State, 146 S.W.2d 762, 140 Tex.Cr. 
653—Taylor v. State, 106 S.W.2d 
681, 133 Tex.Cr. 56—Martine v. 
State, 98 S.W.2d 184, 131 Tex.Cr. 
289—Bland v. State, 86 S.W.2d 463, 
129 Tex.Cr. 193—Groce v. State, 70 
S.W.2d 163, 126 Tex.Cr. 10—Wright 
v. State, 63 S.W.2d 851, 124 Tex. 
Cr. 487—Green v. State, 32 SW. 
2d 650, 116 Tex.Cr. 2—Worth v. 
State, 12 S.W.2d 582, 111 Tex.Cr. 
288—Kogar v. State, 10 S.W.2d 546, 
110 Tex.Cr. 636—Escue v. State, 294 
S.W. 202, 106 Tex.Cr. 506—Grayson 
v. State, 289 S.W. 1013, 105 Tex.Cr. 
614—Loyd v. State, 286 S.W. 1096, 
105 Tex.Cr. 91—Kennison v. State, 
283 S.W. 813, 104 Tex.Cr. 391- 
Bates v. State, 271 S.W. 389, 99 
Tex.Cr. 647—Martin v. State, 259 
SW. 572, 96 Tex.Cr. 575—Wimber- 
ley v. State, 250 S.W. 691, 94 Tex. 
Cr. 252—Moore v. State, 229 SW. 
508, 89 Tex.Cr. 87. 

Ya.—GImmell v. Commonwealth, 134 
S.E. 699, 145 Va. 865. 

Wyo.—State v. Jackson, 291 F.2d 
798, 75 Wyo. 13. 

16 C.J. p 491 note 40. 

Absent codefendant 

Refusal of continuance, because of 
absence of accused's codefendant, in 
absence of showing that accused sub¬ 
poenaed him as witness, was held 
not abuse of discretion. 

US.—Davis v. U S. f C.C.A.Ark., 9 F. 
2d 826. 


T>ack of notice as to setting of case 
That accused’s attorney did not 
have actual notice of setting of case 
and therefore did not issue process 
for witnesses was held insufficient 
to establish exercise of due diligence 
necessary for continuance. 

Tex.—Marino v. State, 48 S.W.2d 994, 
120 Tex.Cr. 49. 

Merely asking subpoena 

In a prosecution for unlawfully 
selling intoxicating liquor, where a 
continuance was asked for the ab¬ 
sence of a witness, diligence did not 
sufficiently appear on a mere show¬ 
ing that a subpoena had been asked 
without a proper showing that it had 
been issued or served. 

Tex.—Byrd v. State, 231 S.W. 399, 
89 Tex.Cr. 371. 

45. Ga.—Coker v. State, 74 S.E.2d 12, 
87 Ga.App. 411. 

Tex.—Roberts v. State, 148 S.W.2d 
1095, 141 Tex.Cr. 293. 

Wash.—State v. Smythe, 268 P. 133, 
148 Wash. 65. 

16 C.J. p 492 note 41. 

46. U.S.—Matthews v. U. S., C.C.A. 
Ill., 300 F. 556. 

N.M.—State v. Gallegos, 129 P.2d 
634, 46 N.M. 387. 

Tex.—Winkley v. State, 202 S.W.2d 
676, 150 Tex.Cr. 553—Hopper v. 
State, 63 S.W.2d 1023, 124 Tex.Cr. 
505—Stewart v. State, 27 S.W.2d 
220, 115 Tex.Cr. 598—Norton v. 
State, 277 SW. 141, 102 Tex.Cr. 
213—Davis v. State, 255 S.W. 1112, 
96 Tex.Cr. 93. 

16 C.J. p 495 note 86. 

Request by letter 

That letter was written to desired 
witness who had promised to come 
when written to did not constitute 
due diligence in procurance of wit¬ 
ness, where process had not been 
issued for him, so that denial of ac¬ 
cused’s application for continuance 
was not error. 

Tex.—Webb v. State, 75 S.W.2d 109, 
127 Tex.Cr. 201. 

47. Ga.—Waters v. State, 68 S.E.2d 
233, 85 Ga.App. 79—Chatfleld v. 
State, 72 S.E. 513, 10 Ga.App. 40. 

16 C.J. p 492 note 42. 
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Statute applicable to civil cases 
A statute stating as a require¬ 
ment for an application for continu¬ 
ance on the ground of absence of a 
material witness that it be shown 
that witness has been subpoenaed 
has been held to have particular 
application to civil cases and not to 
prevent application of rule stated in 
text in criminal cases. 

Ga.—Waters v. State, 68 S.E.2d 233, 
85 Ga.App. 79. 

48. Miss.—Cade v. State, 50 So. 554, 
96 Miss. 434. 

49. Okl.—Teter v. State, 122 P. 1115, 
7 Okl.Cr. 165. 

50. Ky.—Commonwealth v. Adkins, 
188 S.W. 401, 171 Ky. 299. 

51. Fla.—Stinson v. State, 80 So. 
506, 76 Fla. 421. 

Tex.—Carter v. State, 272 S.W. 477, 

100 Tex.Cr. 247. 

16 C.J. p 491 note 37. 

Absence beoause of Illness 

In a prosecution for unlawfully 
selling intoxicating liquor, where a 
continuance because of the absence 
of accused's wife was asked, a show¬ 
ing that the wife had been duly sub¬ 
poenaed, but was not able to appear 
because of illness, as certified to by 
a doctor, was held sufficient as to 
diligence. 

Teoc.—Byrd v. State, 231 S.W. 399, 89 
Tex.Cr. 371. 

52. Ga.—Green v. State, 113 S.E. 
536, 154 Ga. 117. 

Tex.—Harris v. State, 274 S.W. 568, 

101 Tex.Cr. 33. 

Delivery to proper officers 

Where accused secured process for 
witness the day following her ar¬ 
rest, and a subpoena for a witness 
within the county was at once de¬ 
livered to sheriff, but no return made, 
and subpoenas for two witnesses out 
of the county were mailed on the 
day of issuance to the proper officer, 
one being returned without signature 
and one not returned, diligence was 
shown. 

Tex.—Grayson v. State, 236 S.W. 
1110, 91 Tex.Cr. 137. 
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the proper official a reasonable time before the time 
for trial, but has not been returned, a party thus 
shows prima facie that he has exercised due dili¬ 
gence and is unready for trial; and the court should 
give him credit for an honest intention and continue 
the case. 53 

Subpoena issued in another case . Accused can¬ 
not rely on the fact that a subpoena for the witness 
has been issued in another case 54 and the fact that 
his attorney has issued a subpoena for the witness in 
another proceeding is not a sufficient showing of 
diligence, 55 even though it is the practice of a court, 
where the same witness is desired in several cases, 
to authorize process for him in only one case. 56 

Subpoena of opposite party. It has been held 
that, where the state has taken the necessary steps 
to have a witness appear in its behalf, accused has 
a right to rely on its good faith, and to expert the 
attendance of such witness, 57 but proper diligence 
has also been held to require a party desiring a wit¬ 
ness to use all available legal means in his own be¬ 
half, and not to depend upon the diligence exercised 
by the opposite party. 58 Hence accused desiring a 
witness cannot rely on the fact that the state has 
issued process for him, 59 unless he connects himself 
with the diligence used by the state at the issuance 
of the process and shows that the state used due 
diligence. 60 Where accused is denied a subpoena 
for a witness because the state has already sub¬ 
poenaed him, whatever diligence the state has used 
will be sufficient for accused. 61 

Subpoena for prior tenn. In some jurisdictions it 


seems that witnesses once summoned are bound to 
attend all terms of court until the cause is tried, or 
until they are regularly discharged from further at¬ 
tendance; and in such jurisdictions it is not a lack 
of diligence to fail to subpoena them for a subse¬ 
quent term. 62 In other jurisdictions, however, the 
mere fact that a witness obeyed the subpoena and 
was present at a former term does not justify a 
party in failing to subpoena him for a subsequent 
term to which the trial has been continued, 63 un¬ 
less, at the time of continuing the case, the court 
has specifically directed the witness to return with¬ 
out further summons. 64 

Subpoena for former trial. An accused is not 
entitled to a continuance of a second trial on the 
ground of the absence of witnesses who are not 
shown to have been in attendance at the former 
trial where no process has been issued for them 
since that trial to secure their attendance at the 
second trial. 65 

Where one joint defendant has used due diligence 
to obtain the presence of absent witnesses material 
to his defense, and it appears that such witnesses 
are equally necessary to the defense of the other de¬ 
fendant, the latter has the right to rely on the 
due diligence of his codefendant, and it is error to 
deny him a continuance. 66 

Defective subpoena. An invalid subpoena cannot 
form the legal basis for a motion to continue the 
case on the ground of the absence of the witness 
who has received such a subpoena. 67 


53. Ga.—Watts v. State, 81 S.E. 902, 
14 Ga.App. 600. 

16 C.J. P 493 note 59. 

54- Ark.—Franklin v. State, 233 S. 

W. 688, 149 Ark. 646. 

Tex.—Wright v. State, 63 S.W.2d 
851, 124 Tex.Cr. 487—Gordon v. 
State, 58 S.W.2d 520, 122 Tex.Cr. 
523—WIraberley v. State, 252 S.W. 
787, 95 Tex.Cr. 102—Roberts v. 
State, 231 S.W. 759, 89 Tex.Cr. 454. 

55. Tex.—Vanderburg v. State, 148 
S.W. 315, 66 Tex.Cr. 583. 

56. Tex.—Isham v. State, Cr., 49 S. 
W. 594. 

57. Ky.—Saylor v. Commonwealth, 
30 S.W. 390, 97 Ky. 184, 17 Ky.L. 
100 . 

58. Mo.—State v. Luke, 16 S.W. 242, 
104 Mo. 563. 

59. Ky.—Breckenridge v. Common¬ 
wealth, 197 S.W. 395, 176 Ky. 686. 

Okl.—Sanders v. State, 252 P. 855, 
36 Okl.Cr. 120. 

S.C.—State v. Bolyn, 141 S.E. 166, 
143 S.C. 63—State v. Lewis, 139 S. 
E. 386, 141 S.C. 207. 

16 C.J. p 496 note 17. 


Commonwealth’s right to dismiss 
own witness 

Accused was not entitled to a con¬ 
tinuance or to read the affidavit of 
an absent witness as his deposition, 
where he issued no subpoena for the 
witness and took no steps to procure 
his attendance, although the com¬ 
monwealth recognized the witness 
and duly issued a subpoena for him, 
as the commonwealth's right to ex¬ 
cuse its own witnesses cannot be de¬ 
feated by permitting accused to take 
advantage of their absence. 

Ky.—Breckenridge v. Commonwealth, 

197 S.W. 395, 176 Ky. 686. 

60. Tex.—Cortez v. State, 66 S.W. 

453, 43 Tex.Cr. 375. 

16 C.J. p 496 note 18. 

State’s delay as excusing accused’s 
delay 

That state waited week before Is¬ 
suing subpoena for witness did not 
excuse accused's delay in himself ap¬ 
plying for a subpoena with respect to 
diligence in applying for continu¬ 
ance. 

Tex.—Murray v. State, 29 S.W.2d 354, 

116 Tex.Cr. 79. 


61 . Tex.—Wade v. State, 172 S.W. 
216, 75 Tex.Cr. 672. 

62. La.—State v. Davis, 37 La.Ann. 
441. 

63 . S.C.—State v. Johnson, 75 S.E. 
366, 92 S.C. 120. 

16 C.J. p 496 note 10. 

64 . Tex.—Manuel v. State, 89 S.W. 
646, 48 Tex.Cr. 642. 

65 . Tex.—Millner v. State, 169 S.W. 
899, 75 Tex.Cr. 22. 

16 C.J. p 496 note 12. 

66. Ky.—Walker v. Commonwealth, 
6 Ky.L. 861, 12 Ky.Op. 604. 

67 . Tex.—Wills v. State, 13 S.W.2d 
380, 111 Tex.Cr. 342—Pitts v. State, 
282 S.W. 216, 103 Tex.Cr. 642. 

16 C.J. p 494 note 61. 

Process addressed to sheriff of 
wrong county 

An application for a continuance 
because of the absence of certain 
witnesses was properly denied where 
no subpoena was Issued directed to- 
the sheriff of the county where these- 
witnesses resided. 
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(2) Time for Application for, and Issuance 
of 

One seeking a continuance because of the absence 
of witnesses must have exercised due diligence in the 
timely procuring of process for their attendance, what 
constitutes such diligence being determinable under the 
circumstances of the particular case. 

It must affirmatively appear 68 that accused exer¬ 
cised due diligence in procuring process for wit¬ 
nesses to appear at the trial and delay showing lack 
of diligence may preclude his securing a continuance 
because of their absence. 69 If, however, the delay 
is due to the negligence of the sheriff or other 
officer, accused will not be affected thereby. 70 

Due diligence requires that accused should have 
subpoenas issued in ample time to procure service, 
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or to take depositions if attendance cannot be had, 71 
and delay for varying periods after indictment has 
been held, under the circumstances of the particu¬ 
lar case to show lack of diligence. 72 Ordinarily, ac¬ 
cused is under no duty to have subpoenas issued 
until the indictment or information has been filed. 73 
However, where by statute accused may cause sub¬ 
poenas to issue after his arrest and commitment 
and before indictment, he may be deemed to be 
under a duty to take action before the indictment is 
filed and on failing to do so he will not be entitled 
to a continuance. 73 - 5 

It has been held that diligence is not shown where 
accused waits to secure issuance of process for ab¬ 
sent witnesses until the day the case is called for 


Okl.—White v. State, 210 P. 313, 22 
Okl.Cr. 131. 

68. Teix.—Stacy v. State, Cr., 177 S. 
W. 114. 

16 C.J. P 492 note 50. 

69. Ala.—Harroway v. State, 94 So. 
183, 18 Ala.App. 665. 

Ark.—Lane v. State, 229 S.W.2d 43, 
217 Ark. 114, motion denied 230 S. 
W.2d 480, 217 Ark. 428—West v. 
State, 13 S.W.2d 821, 179 Ark. 28— 
Mahan v. State, 285 S.W. 1, 171 Ark. 
1188—Miller v. State, 275 S.W. 660, 
169 Ark. 1212—Smellen v. State, 
272 S.W. 858, 168 Ark. 1128—Clark 
v. State, 243 S.W. 865, 155 Ark. 16— 
Smedley v. State, 197 S.W. 275, 130 
Ark. 149—Starnes v. State, 194 S.W. 
506, 128 Ark. 302. 

Ga.—Howington v. State, 66 S.E.2d 
175, 84 Ga.App. 324—McNabb v. 
State, 27 S.E.2d 246, 69 Ga.App. 
885—Morris v. State, 16 S.E.2d 908, 
66 Ga.App. 37—Clark v. State, 182 
S.E. 195, 52 Ga.App. 61—Edge v. 
State, 108 S.E. 69, 27 Ga.App. 264 
—Plumer v. State, 95 S.E. 873, 
22 Ga.App. 269. 

Mo.—State v. Schooley, 14 S.W.2d 
628, 322 Mo. 234. 

Okl.—Gorum v. State, Cr., 92 F.2d 
1086—Wiles v. State, 3 P.2d 245, 
52 Okl.Cr. 162—Luce v. State, 252 
P. 452, 36 Okl.Cr. 49. 

Tex.—Driggers v. State, 236 S.W.2d 
497, 155 Tex.Cr. 475—Hutton v. 
State, 166 S.W.2d 133, 145 Tex.Cr. 
109—Jackson v. State, 157 S.W.2d 
921, 143 Tex.Cr. 143—Fino v. State, 
Cr., 129 S.W.2d 652—Shatter v. 
State, 52 S.W.2d 1054, 121 Tex.Cr. 
137—Houston v. State, 26 S.W.2d 
1066, 114 Tex.Cr. 544—Barton v. 
State, 23 S.W.2d 377, 114 Tex.Cr. 
404—Respondek v. State, 22 S.W. 
2d 462, 113 Tex.Cr. 497—Hankins 
v. State, 13 S.W.2d 91, 111 Tex.Cr. 
370—Allen v. State, 1 S.W.2d 637, 
108 Tex.Cr. 482—Boyd v. State, 2-99 
SW. 902, 108 Tex.Cr. 138—Wright 
v. State, 299 S.W. 248, 108 Tex.Cr. 


118—Walker v. State, 287 S.W. 497, 
105 Tex.Cr. 141—Jackson v. State, 
280 S.W. 836, 103 Tex.Cr. 258—Abies 

V. State, 276 S.W. 268, 101 Tex.Cr. 

479—Dunlap v. State, 275 S.W. 833, 
101 Tex.Cr. 239—Nugent v. State, 
273 S.W. 598, 101 Tex.Cr. 86- 
Fuller v. State, 270 S.W. 169, 99 
Tex.Cr. 475—Havard v. State, 269 
S.W. 89, 99 Tex.Cr. 301—Wren v. 
State, 264 S.W. 1007, 98 Tex.Cr. 
135—Fortune v. State, 259 S.W. 
573, 96 Tex.Cr. 569—Hill v. State, 
255 S.W. 418, 95 Tex.Cr. 560- 

Miller v. State, 251 S.W. 1104, 94 
Tex.Cr. 508—Newton v. State, 251 
S.W. 240, 94 Tex.Cr. 382—Harris 
v. State, 249 S.W. 476, 94 Tex.Cr. 
5—Russell v. State, 228 S.W. 948, 
88 Tex.Cr. 582—Shamblin v. State, 
228 S.W. 241, 88 Tex.Cr. 589—Arm¬ 
strong v. State, 227 S.W. 485, 88 
Tex.Cr. 433—Davidson v. State, 216 
S.W. 624, 86 Tex.Cr. 243—Morse 
v. State, 210 SW. 965, 85 Tex.Cr. 
83—McClendon v. State, 206 S.W. 
686, 84 Tex.Cr. 259—Watson v. 

State, 201 S.W. 988, 83 Tex.Cr. 
131—Lowe v. State, 201 S.W. 986, 
83 Tex.Cr. 134—Marshall v. State, 
200 SW. 836, 82 Tex.Cr. 623— 
Marta v. State, 193 S.W. 323, 81 
Tex.Cr. 135—Sorrell v. State, 186 S. 

W. 336, 79 Tex.Cr. 437. 

W.Va.—State v. Files, 24 S.E.2d 233, 
125 W.Va. 243. 

Wyo.—Lampitt v. State, 242 P. 812, 
34 Wyo. 247. 

16 C.J. P 492 note 51. 

70. Ga.—Thomas v. State, 22 S.E. 
315, 95 Ga. 484. 

16 C.J. P 493 note 52. 

71. Okl.—Harrison v. State, Cr., 234 
P. 221. 

72. Eleven months 

Tex.—Nicholson v. State, 184 S.W.2d 
473, 148 Tex.Cr. 37. 

Nine months 

Tex.—Escobar v. State, 51 SW.2d 
346, 121 Tex.Cr. 303. 
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Eight months 

Tex.—Welch v. State, 219 SW.2d 804, 
153 Tex.Cr. 416. 

Seven months 

N.M.—State v. Fernandez, 248 P.2d 
679, 56 N.M. 689—Sanders v. State, 
291 S.W. 900, 106 Tex.Cr. 259. 

Plve months 

Tex.—May v. State, 83 S.W.2d 338, 
129 Tex.Cr. 2. 

Four months 

Ark.—Bowman v. State, 210 S.W.2d 
798, 213 Ark. 407—Bradley v. State, 
256 S.W. 292, 96 Tex.Cr. 81. 

Three months 

Tex.—Richardson v. State, 244 S.W. 
2d 222, 156 Tex.Cr. 513—Gurski v. 
State, 248 S.W. 353, 93 Tex.Cr. 612. 

Two months 

Tex.—Rodele v. State, 254 S.W.2d 
122, 158 Tex.Cr. 167—Lockhart v. 
State, 200 S.W.2d 164, 150 Tex.Cr. 
230—Bentley v. State, 178 S.W.2d 
521, 147 Tex.Cr. 95—Flanagan v. 
State, 151 S.W.2d 803, 142 Tex.Cr. 
177—Fullbright v. State, 101 S.W.2d 
571, 131 Tex.Cr. 640—Perkins v. 
State, 22 SW.2d 138, 113 Tex.Cr. 
620. 

One month 

Tex.—Reeves v. State, 167 SW.Sd 
176, 145 Tex.Cr. 208—Hart v. State, 
138 S.W.2d 818, 139 Tex.Cr. 101. 

Three weeks 

Tex.—Randolph v. State, 169 S.W.2d 
178, 145 Tex.Cr. 526. 

Two weeks 

Tex.—Swagerty v. State, 146 S.W.2d 
387, 140 Tex.Cr. 575—Boxley v. 
State, 273 S.W. 589, 100 Tex.Cr. 
334. 

One week 

Ark.—Turner v. State, 205 SW. 659, 
135 Ark. 381. 

73. Ark.—Tyson v. State, 120 S.W. 

2d 29, 196 Ark. 1179. 

16 C.J. p 495 note 84. 

73.5 Ga.—Coker v. State, 74 S.E.2d 
12, 87 Ga.App. 411. 
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trial, 74 or until the trial has actually begun, 75 or 
until an unreasonably short time before the trial is 
scheduled to begin, 76 and in the notes below will be 
found references to cases wherein under the circum¬ 
stances sufficient diligence was held not shown where 
there had been delays until various specific periods 
before trial. 77 The question is, however, one of fact 
to be determined in the light of the applicable cir¬ 
cumstances, and in other cases cited in the footnotes 
the issuance of process at various periods before 
trial was held to show due diligence under the 
facts. 78 Issuance of subpoenas on the day one is 
arrested, 79 or as soon as he can learn who the ma¬ 
terial witnesses are after the timely procurement 
of counsel, 80 or on the day the case is set for trial, 81 


has been held to show sufficient diligence. The in¬ 
ability of accused to employ counsel because of the 
prison rules or of his financial embarrassment is 
also a material consideration in determining what 
is an excusable delay. 82 

(3) Supervision of Issuance and Service 

The duty of diligence requires the accused to take 
reasonable steps to see that process applied for to comped 
attendance of witnesses is actually issued and served, 
or put Into the hands of the proper officers for service, 
and to furnish such officers with pertinent information' 
within his knowledge, although the accused cannot be 
held responsible for derelictions of the officers occurring 
without fault attributable to himself. 

As a rule, due diligence requires that a party ap¬ 
plying for a process shall follow up the same and 


74. Ark.—Bowman v. State, 210 S. 
W.2d 798, 218 Ark. 407—Barling v. 
State, 219 S.W. 1021, 143 Ark. 164. 

La.—State v. Thompson, 82 So.2d 33, 
228 La 342 

Okl.—-Bailey V. State, 282 P. 894, 45 
Okl.Cr. 343—Queen v. State, 212 P. 
1021, 23 Okl.Cr. 146. 

Tex.—Hutton v. State, 166 S.W.2d 
133, 145 Tex.Cr. 109—Webb v. 

State, 45 S.W.2d 609, 119 Tex.Cr. 
94—Rice v. State, 296 S.W. 518, 107 
Tex.Cr. 281—Plumlee v. State, 291 
S.W. 894, 106 Tex.Cr. 361, second 
rehearing denied 293 S.W. 1108, 106 
Tex.Cr. 361—Bradley v. State, 256 
S.W. 292, 96 Tex.Cr. 81. 

16 C.J. p 493 note 54 [a] (1). 

75. Ark.—Womack v. State, 249 S. 
W. 33, 158 Ark. 644. 

78. Tex,—Lucas v. State, 211 SW. 
2d 222, 152 Tex.Cr. 102, certiorari 
denied 68 S.Ct. 1507, 334 U.S. 852, 
92 L.Ed. 1775, rehearing denied 
69 S.Ct. 8, 335 U.S. 839, 93 L.Ed. 
391—Bernal v. State, 280 S.W. 221, 

103 Tex.Cr. 200—Clay v. State, 195 
S.W. 600, 81 Tex.Cr. 293. 

16 C.J. p 493 note 54. 

After taking up of cri m i n al docket 
No process being asked for absent 
witness until after criminal docket 
was taken up, continuance was prop¬ 
erly refused. 

Tex.—Davis v. State, 14 S.W.2d 842, 
111 Tex.Cr. 476. 

77. Ten days 

N.M.—State v. Fernandez, 248 P.2d 
679, 56 N.M. 689. 

Tex.—Horne v. State, 284 S.W. 556, 

104 Tex.Cr. 358. 

16 C.J. p 493 note 54 [a] (9). 

Nine days 

Tex.—Rodele v. State, 254 S.W.2d 
122, 158 Tex.Cr. 167—Carroll v. 
State, 46 S.W.2d 1110, 120 Tex.Cr. 
541—Johnson v. State, 1 S.W.2d 
282, 108 Tex.Cr. 460. 

16 C.J. p 493 note 54 [a] (8). 


Seven days 

Tex.—Shepherd v. State, 10 S.W.2d 
730, 111 Tex.Cr. 4. 

Six days 

Tex.—Driggers v. State, 236 S.W.2d 
497, 155 Tex.Cr. 475—Coprew v. 
State, 202 S.W. 81, 83 Tex.Cr. 151. 

Five or six days 

Okl.—Harrison v. State, 234 P. 221, 
29 Okl.Cr. 394. 

Pive days 

Ark.—Bryan v. State. 15 S.W.2d 312, 
179 Ark. 216. 

Tex.—Richardson v. State, 244 S.W. 
2d 222, 156 Tex.Cr. 513—Randolph 
v. State, 169 S.W.2d 178, 145 Tex. 
Cr. 526—Hart v. State, 138 S.W.2d 
818, 139 Tex.Cr. 101—Holmes v. 
State, 120 S.W.2d 595, 136 Tex.Cr. 
26, reargument denied 123 S.W.2d 
343, 136 Tex.Cr. 26. 

16 C.J. p 493 note 54 [a] (7). 

Pour days 

Tex.—Overmier v. State, 95 S.W.2d 
116, 130 Tex.Cr. 619—Kelly v. 

State, 17 S.W.2d 460, 112 Tex.Cr. 
514. 

Three days 

Okl.—Brockman v. State, 230 P. 282, 
28 Okl.Cr. 206. 

Tex.—Beets v. State, 226 S.W.2d 853, 
154 Tex.Cr. 275—Bentley v. State, 
178 S.W.2d 521, 147 Tex.Cr. 95— 
Adams v. State, 11 S.W.2d 796, 111 
Tex.Cr. 151—Hill v. State, 265 S.W. 
567, 98 Tex.Cr. 227—Talmadge v. 
State, 237 S.W. 568, 91 Tex.Cr. 177 
—Albertson v. State, 208 S.W. 923, 
84 Tex.Cr. 574. 

16 C.J. p 493 note 54 [a] (5). 

Two days 

Miss.—Lee v. State, 70 So.2d 609, 
220 Miss. 298. 

Tex.—McCall v. State, 117 S.W.2d 
794, 135 Tex.Cr. 252—Bonner v. 

State, 90 S.W.2d 250, 129 Tex. 

Cr. 597—Blackstock v. State, 82 S. 
W.2d 982, 128 Tex.Cr. 537—Leaks 
v. State, 80 S.W.2d 970, 128 Tex.Cr, , 
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277—Washington v. State, 239 S.W. 
961, 91 Tex.Cr. 546. 

16 C.J. p 493 note 54 [a] (4). 

Day before trial 

U.S.—Brewer v. U. S., C.C.A.Ariz., 
150 F.2d 314. 

Ark.—Parker v. State, 291 S.W. 804, 
173 Ark. 1182. 

Ga.—Howington v. State, 66 S.E.2d 

175, 84 Ga.App. 324. 

Okl.—Wiles v. State, 3 P.2d 245, 52* 
Okl.Cr. 162. 

Tex.—Reeves v. State, 167 S.W.2d< 

176, 145 Tex.Cr. 208—Swagerty v. 
State, 146 S.W.2d 387, 140 Tex.Cr. 
575—Carter v. State, 31 S.W.2d 635, 
116 Tex.Cr. 295—Freeland v. State, 
5 S.W.2d 990, 109 Tex.Cr. 541— 
Bradford v. State, 255 S.W. 405, 95- 
Tex.Cr. 490—Freddy v. State, 229- 
S.W. 533, 89 Tex.Cr. 53—Wyatt v. 
State, 190 S.W. 153, 80 Tex.Cr. 281. 

16 C.J. p 493 note 54 [a] (3). 

Other periods see 16 C.J. p 493: 
note 54 [a]. 

78. Tex.—Canady v. State, 216 S.W. 

2d 207, 152 Tex.Cr. 550—Thompson 
v. State, 61 S.W.2d 99, 124 Tex.Cr. 
168—Bridges v. State, 256 S.W. 
276, 96 Tex.Cr. 173—Dozier v. 

State, 199 S.W. 287, 82 Tex.Cr. 321. 

Eight days 

La.—State v. Owens, 120 So. G31, 167" 
La. 1016. 

Day of trial 

Mo.—State v. Sherrell, App., 198 S.W. 
464. 

79. Tex.—Wilman v. State, 141 S.W.. 
110, 63 Tex.Cr. 623—Hull v. State,. 
Cr., 47 S.W. 472. 

80. Tex.—Robbins v. State, 83 S.W. 
690, 47 Tex.Cr. 312, 122 Am.S.R. 
694. 

16 C.J. p 493 note 57. 

81. Ky.—Hoskins v. Commonwealth,. 
287 S.W. 924, 216 Ky. 358. 

82. Tenn.—Jones v. State, 10 Leau 
585. 

Tex.—Allphin v. State, 41 Tex. 79. 
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see that it has been issued 83 and served 84 or placed 
in the hands of the proper officer for service, 85 in 
time to permit service by the exercise of reason¬ 
able diligence on the part of the officer, 85 and with 
notice to the officer of pertinent facts, 87 including 
information enabling him more readily to find the 
witnesses, 88 whether such information is as to the 
name of the desired witness, 83 or as to his resi¬ 
dence or whereabouts, 90 when such information is 
"known to the applicant. Accused cannot, however, 
be made to suffer by reason of the failure of the 
clerk to fill out upon the subpoena issued to the wit¬ 
ness the address furnished to the clerk, 91 nor by 


failure of the officer to serve the subpoena arising 
from temporary causes not attributable to accused, 92 
although continuance for accused's lack of benefit 
of process may be refused where the officer used all 
proper diligence to serve it. 93 He must also make 
an effort to ascertain what progress is being made 
in the due service of the same; and, where the 
process has not been returned, must present a mo¬ 
tion in court requiring the official to make such re¬ 
turn, so that he can see what has been done. 94 
Where accused goes to trial without knowing wheth¬ 
er a certain witness whom he has subpoenaed is 
present, a motion to postpone on the ground of 


S3. Alaska.—u. S. v. Bird, 1 Alaska 
379. 

16 C.J. P 495 note 79. 

Mere directions on order hook 

Mere placing: on clerk’s order book 
of directions to issue summons to 
other parishes is not due diligence in 
obtaining the attendance of witness¬ 
es. 

La.—State v. Davis, 97 So. 449, 154 
La. 295. 

334 , Ark.—Wilkerson v. State, 189 S. 
W.2d 800, 209 Ark. 138—Burgess v. 
State, 174 S.W.2d 239, 206 Ark. 
157. 

-Cal.—People v. Collins, 233 P. 97, 195 
C. 325. 

People v. Lamb, 283 F.2d 727, 133 
CJL2d 179, certiorari denied 76 S. 
Ct. 316, 350 TT.S. 941, 100 L.Ed. 821. 
■Ga.—-Walker v. State, 182 S.E. 524, 
52 Ga.App. 108—Clark v. State, 182 
S.E. 195, 52 Ga.App. 61—Stevens v. 
State, 174 S.E. 718, 49 Ga.App. 248. 
Ky.—Brown v. Commonwealth, 241 
S.W. 846, 195 Ky. 166. 

Mo.—State v. Harrison, 285 S.W. 83. 
-Okl.—Sledge v. State, 269 P. 385, 40 
Okl.Cr. 421—Cantrell v. State, 176 
P. 91, 15 Okl.Cr. 280. 

Tex.—Henson v. State, 160 S.W.2d 
258, 143 Tex.Cr. 628—Tucker v. 
State, Cr., 10 S.W.2d 565—Beezley 
v. State, 1 S.W.2d 903, 108 Tex.Cr. 
556—Crosby v. State, 299 S.W. 236, 
108 Tex.Cr. 28. 

W.Va.—State v. Simmons, 42 S.E.2d 
827, 130 W.Va. 33. 

As to timely servioe 

Continuance is properly denied 
where it was not shown that the ab¬ 
sent witness had been subpoenaed a 
sufficient time prior to the trial to 
require his attendance. 

Ga.—Daniel v. City of Carrollton, 88 
S.E. 912, 18 Ga.App. 109. 

Delay In ascertaining' facts as to 
service 

Litigants should not wait until the 
very minute of trial to And out 
whether their subpoenas have been 
served, with respect to the right to 
claim surprise if witness fails to ap¬ 
pear, especially where the witnesses 


are known to be important and are 
nomadic, and where subpoena for wit¬ 
ness who spent most of his time in 
another city was duly Issued but was 
not served and accused apparently 
made no effort to discover whether 
service had been obtained until time 
of trial, except that, two days before 
trial, accused’s counsel was notified 
that witness had not yet been sub¬ 
poenaed, denial of continuance sought 
on ground of absence of such witness 
was not error. 

Mo.—State v. Reynolds, 131 S.W.2d 
552, 345 Mo. 79. 

85. Ky.—Botner v. Commonwealth, 
292 S.W. 805, 219 Ky. 272. 

Okl.—Harrison v. State, 234 P. 221, 
29 Okl.Cr. 394. 

Tex.—Dozier v. State, 199 S.W. 287, 
82 Tex.Cr. 321. 

16 C.J. p 495 note 80. 

Delivery to wrong official 

It is a lack of proper diligence to 
place process for witnesses who live 
in an adjoining county in the hands 
of the sheriff of the county of the 
forum, although it may appear that 
the witnesses reside at a point more 
accessible to that officer than to the 
official of the county of their resi¬ 
dence. 

Tex,—Coward v. State, 6 Tex.App. 59. 

Payment of fees 

As affecting right to continuance 
for absent witness, it was imma¬ 
terial that accused had not sent 
sheriff fees for executing subpoena, 
as Ky.St. § 1727, not requiring sheriff 
to execute process unless fees are 
paid, does not relate to criminal j 
cases, in view of Const. § 11. 

Ky.—Hoskins v. Commonwealth, 287 
S.W. 924, 216 Ky. 358. 

SS. Ga.—Welch v. State, 8 S.E.2d 
645, 190 Ga. 161. 

Nobles v. State, 32 S.E.2d 545, 71 
Ga.App. 802. 

Ky.—Cole v. Commonwealth, 47 S. 
W.2d 1065, 243 Ky. 265—Brown v. 
Commonwealth, 241 S.W. 846, 195 
Ky. 166. 

87. Cal.—People v. Collins, 233 P. 
97, 195 C. 325. 
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Imminence of departure 

Where accused knew eight days 
before departure of witness that wit¬ 
ness was about to leave state, and 
procured subpoena to be issued, but 
did not inform sheriff of contemplat¬ 
ed departure, so that sheriff in ig¬ 
norance thereof made no special ef¬ 
fort to obtain service, refusal of 
continuance for absence of witness 
on ground that accused had not used 
due diligence was not abuse of dis¬ 
cretion. 

Cal.—People v. Collins, supra. 

88. Ariz.—Elias v. Territory, 76 P. 
605, 9 Ariz. 1, 11 Ann.Cas. 1153. 

16 C.J. p 494 note 75. 

89. La.—State v. Spooner, 6 So. 879, 
41 La.Ann. 780, 781. 

16 C.J. p 494 note 76. 

90. Ark.—Tongs v. State, 197 S.W. 
573, 130 Ark. 344. 

16 C.J. p 494 note 77. 

Vague allegations 

Denial of continuance sought be¬ 
cause of absence of witnesses was 
not error where places of residence 
of absent witnesses were alleged 
only vaguely on information and be¬ 
lief, and subpoenas issued two weeks 
before the trial were never served. 
Mo.—State v. Perkins, 116 S.W.2d 80, 
342 Mo. 560. 

91. La.—State v. Curtis, 70 So. 878, 
138 La. 911. 

92. Okl.—Meritt v. State, 201 P. 
529, 20 Okl.Cr. 120. 

Bad roads 

Refusal of continuance at close of 
case after sheriff failed to serve sub¬ 
poena on material witness in county 
because of bad condition of roads 
was held reversible error. 

Tex.—Romero v. State, 294 S.W. 857, 
107 Tex.Cr. 70. 

93. La.—State v. Flores, 124 So. 132, 
169 La. 22. 

94. Ark.—Corpus Juris Secundum 
quoted in Jones v. State, 171 S.W 
2d 298, 301, 205 Ark. 806. 

Tex.—Kirk v. State, Cr„ 37 S.W. 440. 
16 C.J. p 495 note 81. 
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the witness’ absence is properly refused. 95 Under 
certain circumstances, however, it has been held 
that accused has a right to assume that the officer 
will perform his duty without more on the part of 
accused than the delivery to him of the proper man¬ 
dates of the court requiring the presence of the 
witness. 96 Further, in the case of negligence of the 
judge and clerk in failing to issue subpoenas re¬ 
quested by accused a reasonable time before trial, 
the testimony of such witnesses being material, it 
was held error for the court to refuse accused’s 
application for a continuance. 97 

Insufficient service of subpoena . An accused can¬ 
not be held responsible or made to suffer for a dere¬ 
liction of duty on the part of the officer serving a 
process, and a return thereon of merely “not found,” 
“not served,” or “not executed” will, where the 
evidence sought to be procured is shown to be 
material, authorize a continuance to the same extent 
as if the process had not been returned. 98 Defective 
service of a subpoena on an absent witness will not 
justify a denial of a continuance on the ground of 
lack of diligence where the absence of the witness 
is not due to such defective service. 98 - 5 

(4) Additional Process 

Unless additional process would be useless, or the 
applicant Is relieved of such duty by statute, he should 


22A C.J.S. 

secure additional process where earlier process falls to 
produce the witness. 

Due diligence requires not only that timely ac¬ 
tivity be observed in instituting legal process, but 
also that, where this process has not been obeyed 
or is returned unexecuted, the applicant shall, with¬ 
out unnecessary delay, sue out further process, 99 
unless useless, 1 although under statutes requiring a 
witness in a criminal case once subpoenaed or rec¬ 
ognized to attend until the case has been disposed 
of, or the witness has been finally discharged, ac¬ 
cused’s failure to subpoena such a witness a second 
time will not preclude his securing a continuance 
for his absence. 2 

(5) Attachment or Other Compulsory Proc¬ 
ess 

Allas process or attachment should ordinarily be re¬ 
sorted to where the accused's witnesses fall to appear 
in usual course, as In response to subpoena; and where 
the accused has failed to seek such compulsory process a 
continuance Is properly denied, unless it further appears 
that the facts would have rendered the compulsory proc¬ 
ess Ineffectual so that application therefor would have 
been useless, in which case no lack of diligence is shown. 

The right of an accused in a criminal prosecution 
to have compulsory process for obtaining attend¬ 
ance of witnesses ordinarily refers to the right to 
the usual compulsion by subpoena, and not neces¬ 
sarily to extraordinary compulsory process by at- 


95. Tex.—Gerstenkom v. State, 44 
S.W. 503, 38 Tex.Cr. 621. 

Witnesses for whom subpoena Issued 
hut not served 

Trial court did not abuse its dis¬ 
cretion In denying- a continuance be¬ 
cause of absence of witness, where 
motion was made after accused an¬ 
nounced ready for trial, since due dil¬ 
igence for whom subpoena had been 
issued but who had not been served, 
should have prompted accused to as¬ 
certain prior to such announcement 
whether witness had been served or 
was present. 

Ark.—Wilkerson v. State, 189 S.W.2d 
800, 209 Ark. 138. 

96. Ga.—Watts v. State, 81 S.E. 902, 
14 Ga.App. 600. 

16 C.J. P 495 note 83. 

97. Ark.—McElroy v. State, 140 S. 
W. 8, 100 Ark. 301. 

Okl.—Teter v. State, 122 P. 1115, 7 
Okl.Cr. 165. 

98. Tex.—Truelove v. State, 71 S. 
W. 601, 44 Tex.Cr. 386. 

16 C.J. p 494 note 66. 

98.5 That subpoena was not person¬ 
ally served on absent witness for 
whom a continuance was sought 
would not justify a denial thereof on 
the ground of a showing of lack of 
diligence where failure to hand the 
subpoena to the witness personally J 


who was in a hospital had nothing 
to do with his absence. 

Ga.—Waters v. State, 68 S.E.2d 233, 
85 Ga.App. 79. 

99. Ark.—Lavelle v. State, 276 S.W. 
863, 169 Ark. 1211. 

Tex.—Richardson v. State, 244 S.W. 
2d 222, 156 Tex.Cr. 513—Clarich v. 
State, 129 S.W.2d 291, 137 Tex.Cr. 
282—Butler v. State, 100 S.W.2d 
707, 131 Tex.Cr. 543—Halbert v. 
State, 51 S.W.2d 321, 121 Tex.Cr. 
355—Gordon v. State, 48 S.W.2d 
629, 120 Tex.Cr. 602—De Shazo v. 
State, 284 S.W. 561, 104 Tex.Cr. 
511—Jordan v. State, 255 S.W. 735, 
96 Tex.Cr. 70—Porter v. State, 190 
S.W. 159, 80 Tex.Cr. 240. 

16 C.J. p 493 note 60. 

Diligence 

Where subpoena was returned 
without service four days before 
trial, but no further effort was made 
to secure witness, denying continu¬ 
ance was held not abuse of discre¬ 
tion, accused being required to use 
diligence in having additional proc¬ 
ess issued. 

Tex.—Bemson v. State, 294 S.W. 217, 
106 Tex.Cr. 646. 

Where a subpoenaed witness moved 

to another county before the term of 
court at which the case was called 
for trial, party moving for continu¬ 

186 


ance because of absence of such wit¬ 
ness has not exercised proper dili¬ 
gence in effort to secure his attend¬ 
ance if witness was not again sub¬ 
poenaed in the county to which he 
had moved. 

Tex.—Mills v. State, 204 S.W. 642, 83 
Tex.Cr. 515. 

Witness temporarily in another coun¬ 
ty 

Where witness, whom accused had 
subpoenaed, was known by accused 
to be in another county, even though 
temporarily, absence of showing of 
request for subpoena to sheriff of 
such other county, and of materiality 
of doctor's testimony, warranted re¬ 
fusal of trial court to grant accused 
continuance on ground of absence of 
such witness. 

Tex.—Davis v. State, 288 S.W.2d 113, 
162 Tex.Cr. 652. 

1. Tex.—Ball v. State, 13 S.W.2d 
847, 111 Tex.Cr. 646. 

Ignoranoe of whereabouts of wit¬ 
ness 

Where accused did not know 
whereabouts of absent witness previ¬ 
ously subpoenaed, issuance of addi¬ 
tional process was not necessary for 
continuance. 

Tex.—Ball v. State, supra. 

2. Mo.—State v. Wright, 77 S.W.2d 
459, 336 Mo. 135. 
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tachment, which latter is resorted to when the wit¬ 
ness has put himself in contempt, as by failing to 
answer a subpoena; hence the court may have dis¬ 
cretionary power to grant or refuse a continuance 
when application is made for such extraordinary 
process. 3 However where accused’s witnesses are 
not present on the day set apart for the call of the 
criminal docket and the setting of cases for trial, 
it becomes his duty to procure the issuance of alias 
process, 4 and if the witnesses have been subpoenaed 
and fail of attendance, accused becomes entitled to 
and should secure attachments for them, 5 although 
where an affidavit for a continuance shows that a 
witness who has been duly summoned is prevented 
from attending court by sickness, it is proper to 
refuse to issue an attachment for him. 6 The court 
may properly refuse a continuance to an accused 
failing to seek an alias process or attachment for a 
witness not appearing in response to subpoena, 7 or 
failing to make timely application therefor, 8 and in 
the absence of request there is no obligation rest¬ 
ing on the court to issue an attachment for a miss¬ 
ing witness. 9 In other words, a party is not jus¬ 
tified in relying merely on a subpoena for the at¬ 
tendance of a witness; 10 he must make every ef¬ 
fort to secure his attendance, 11 especially where the 
statute gives him the right to have the witness ar- 
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rested to give bond for his attendance; 12 nor is 
the mere issuance of a second subpoena sufficient. 13 
Where by statute an attachment is required to be 
issued for a witness who does not reside in the 
county where the prosecution is pending, the re¬ 
quired diligence is not shown by the mere issuance 
of a subpoena for the witness 14 Inasmuch as a 
process for collecting a fine is not the means pro¬ 
vided by statute to be used to secure the attendance 
of witnesses, the fact that a capias pro fine has 
been awarded against a defaulting witness does not 
excuse a party from suing out new process for 
him. 15 Failure to secure issuance of an attachment 
to compel attendance of a witness is not lack of dili¬ 
gence, however, where such attendance would have 
been impossible in any event, as the duty of dili¬ 
gence does not require the taking of fruitless 
steps. 16 

c. Taking of Deposition 

An accused seeking a continuance for the absence 
of a witness should show that he used due diligence 
in trying to secure his testimony by deposition. 

Where the presence of a material witness cannot 
be procured, accused must use due diligence in tak¬ 
ing his deposition, 17 as where the witness is to ac- 


3. Ala.—Sanderson v. State, 53 So. 
109, 168 Ala. 109. 

Tenn.—Barrett v. State, 229 S.W.2d 
516, 190 Tenn. 366, 18 A.L.R.2d 789. 

4. Tex.—De Shazo v. State, 284 S. 
W. 561, 104 Tex.Cr. 511. 

5. Iowa.—State v. McGinn, 80 N.W. 
1068, 109 Iowa 641. 

Miss.—Bone v. State, 41 So.2d 347, 
207 Miss. 20. 

Tex.—De Shazo v. State, 284 S.W. 

561, 104 Tex.Cr. 511. 

16 C.J. p 496 note 7. 

6. Ind.—Cutler v. State, 42 Ind. 244. 

7 . Ala. — Gast v. State, 167 So. 554, 
232 Ala. 307. 

Cody v. State, 137 So. 318, 24 Ala. 
App. 499, certiorari denied 137 So. 
319, 223 Ala. 522. 

Ark.—White v. State, 194 S.W. 2, 128 
Ark. 640. 

Ga.—Hickox v. State, 107 S.E. 81, 26 
Ga.App. 416. 

La.—State v. Elias, 89 So.2d 51, 230 
La. 498. 

Okl.—Bradshaw v. State, 197 P. 715, 
18 Okl.Cr. 619. 

S.C.—State v. Lytchfleld, 95 S.E.2d 
857, 230 S.C. 405, 66 A.L.R.2d 263. 

Tex.—Hutson v. State, 296 S.W.2d 
245, 164 Tex.Cr. 24—Rylee v. State, 
117 S.W.2d 85, 135 Tex.Cr. 87—Hat¬ 

ton v. State, 3 S.W.2d 87, 109 Tex. 

Cr. 121—Govance v. State, 2 S.W. 
2d 853, 109 Tex.Cr. 47—Vickers v. 
State, 288 S.W. 191, 105 Tex.Cr. 235 

—Johnson v. State, 252 S.W. 554, 


95 Tex.Cr. 269—Roberts v. State, 
231 S.W. 759, 89 Tex.Cr. 454- 
Morse v. State, 210 S.W. 965, 85 
Tex.Cr. 83. 

16 C.J. p 496 notes 5, 6. 

Failure to ask for attachment 

When witnesses have been sub¬ 
poenaed, and there is no showing why 
they are absent, if accused does not 
ask for attachment, he is not entitled 
to continuance. 

Okl.—McCarter v. State, 170 P. 712, 
14 Okl.Cr, 305. 

Refusal of offered attachment 

Refusal to delay trial, in rape pros¬ 
ecution, to secure presence of absent 
witnesses who had been subpoenaed, 
was not error where court offered to 
have attachments issued which were 
not requested. 

Ala.—Norris v. State, 156 So. 556, 229 
Ala. 226, reversed on other grounds 
Norris v. State of Alabama, 55 S.Ct. 
579, 294 U.S. 587, 79 L.Ed. 1074. 

8 . Tex.—La Fitte v. State, 54 SW.2d 
133, 122 Tex.Cr. 239. 

After state rests 

Refusal of continuance and of at¬ 
tachment, first asked for absent wit¬ 
ness after state closed case, held not 
abuse of discretion. 

Tex.—La Fitte v. State, supra. 

9. Ill.—People v. McElvain, 172 N.E. 
131, 341 Ill. 224. 

10. S.C.—State v. Hutto, 45 S.E. 13, 
66 S.C. 449. 


11. Utah.—State v. Freshwater, 85 
P. 447, 30 Utah 442, 116 Am.S.R. 
853. 

12. S.C.—State v. Hutto, 45 S.E. 13, 
66 S.C. 449. 

13. Ga.—Brady v. State, 47 S.E. 635, 
120 Ga. 181. 

Tex.—Isham v. State, Cr., 49 S.W. 
594. 

14. Tex.—Wilson v. State, 175 S.W. 
1067, 76 Tex.Cr. 413. 

15. Tex.—Handline v. State, 6 Tex. 
App. 347. 

16. Tex.—Copeland v. State, 249 S. 
W. 1049, 94 Tex.Cr. 167. 

Witness physically unable to at¬ 
tend owing to pregnancy and expect¬ 
ed early birth of child. 

Tex.—Copeland v. State, supra. 

Case not within rule under facts 
Where accused, seeking continu¬ 
ance because of absent witnesses, did 
not ask attachment nor any alias 
process, and the witnesses were ap¬ 
parently easy of access, so that proc¬ 
ess issued one day could be served 
the next, as was apparent by service 
of subpoena, accused could not claim 
that an attachment would not have 
secured such witnesses* attendance. 
Tex.—Weaver v. State, 240 S.W. 543, 
91 Tex.Cr. 637. 

17. Ark.—McGarrah v. State, 229 S. 
W.2d 665, 217 Ark. 186—Jones v 
Stazs, 171 S.W.2d 298, 205 Ark. 80f 
—Banxs v. State, 48 S.W.2d 847, 
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cused’s knowledge about to leave the state, 18 or is 
outside the jurisdiction of the court, 19 as in the 
case of a nonresident, 20 or is too ill to attend. 21 
Where the sickness of a witness is only temporary, 
however, a continuance may be granted to secure 
his testimony, and the failure to take his deposition 
may not show a lack of diligence. 22 Accused is not 
absolved of his duty to use diligence to secure the 
deposition of an absent witness by reason of the lat¬ 
ter’s residence at a distant place, 23 nor by the fact 
that accused himself is incarcerated in jail. 24 


22A C.J.S. 

d. Proceedings after Forfeiture of Bond or Re¬ 
cognizance for Attendance of Witness 

In the event of the nonappearance of a witness 
placed under bond or recognizance, there should be due 
proceedings had thereon and new process issued. 

Where a witness has been placed under bond or 
recognizance to appear in court, and is not present 
at the proper time, due diligence requires not only 
that the bond or recognizance shall be forfeited, but 
also that additional process for his appearance shall 
be demanded by the party whose witness he is. 2& 


185 Ark. 539, 82 AL.R. 1051— 
Whitefield v. State, 10 S.W.2d 369, 
178 Ark. 1200. 

Cal.—People v. Sampsell, 286 P. 434, 
104 C.A. 431, certiorari denied 
Sampsell v. People of State of Cali¬ 
fornia, 60 S.Ct. 468, 281 U.S. 763, 
74 L.Ed. 1172. 

Mo.—State v. English, 228 S.W. 746 
—State v. McWilliams, 184 S.W. 96, 
267 Mo. 437. 

Okl.—Heglin v. State, 40 F.2d 41, 56 
Okl.Cr. 364—Eden v. State, 21 F.2d 
775, 54 Okl.Cr. 265—Glidewell v. 
State, 270 P. 344, 41 Okl.Cr. 49. 

Pa.—Commonwealth v. Chrostowski, 
171 A. 901, 112 Pa.Super. 466. 

S.D.—State v. Sonnenschein, 156 N. 

W. 906, 37 S.D. 139. 

Tex.—Moxley v. State, 54 S.W.2d 125, 
122 Tex.Cr. 260—Rhea v. State, 275 
S.W. 1021, 101 Tex.Cr. 298—Laugh- 
lin v. State, 260 S.W. 865, 97 Tex. 
Cr. 370—Garsee v. State, 258 S.W. 
474, 96 Tex.Cr. 532—Staten v. State, 
246 S.W. 387, 93 Tex.Cr. 265—Cok¬ 
er v. State, 241 S.W. 482, 92 Tex. 
Cr. 41—Hull v. State, Cr. f 47 S.W. 
472. 

W.Va.—State v. Jones, 99 S.E. 271, 
84 W.Va. 85. 

Wyo.—State v. Kelly, 268 P. 571, 38 
Wyo. 455. 

Failure to mall Interrogatories to offi¬ 
cer 

(1) Where accused, Instead of 
sending interrogatories to an offi¬ 
cer authorized to take depositions, 
mailed them to the postmaster of 
the town where witness resided, with 
the request that the postmaster de¬ 
liver them to an officer authorized 
to take depositions, and sent no mon¬ 
ey to pay for taking the depositions, 
he did not use diligence to secure the 
testimony, and he is not entitled to 
a continuance to obtain it. 

Tex.—Murrell v. State, Cr., 184 S.W. 
831. 

(2) Where accused sent interroga¬ 
tories to a notary public in another 
state who was not authorized to take 
depositions, it was proper to refuse 
continuance because of his lack of 
diligence. 

Tex.—Porter v. State, 190 S.W. 159, 
80 Tex.Cr. 240. 


Sending to unauthorized person 

Accused, sending commission to 
take absent witness’ deposition to a 
lawyer, who was not duly authorized 
by law to take depositions, in anoth¬ 
er state, failed to exercise degree of 
diligence required to entitle accused 
to second continuance because of 
such lawyer's inability to locate wit¬ 
ness and take deposition. 

Tex.—Bennett v. State, 154 S.W.2d 
469, 142 Tex.Cr. 395. 

lack of supervision 

Intrusting taking of deposition to 
attorney in another state without 
making any inquiry as to what he 
had done about the matter does not 
show diligence warranting continu¬ 
ance to secure presence of absent 
witness. 

Kan.—State v. Caton, 4 P.2d 677, 134 
Kan. 136. 

Unjustified reliance on representa¬ 
tions of witness 

Representations by witnesses that 
they would voluntarily come and tes¬ 
tify for accused do not justify reli¬ 
ance thereon or present any excuse 
for not taking their depositions, so 
that their absence is not a ground 
for a continuance. 

Tex.—Ramsey v. State, 250 S.W. 674, 
94 Tex.Cr. 429. 

18, Ark.—Bryan v. State, 15 S.W.2d 
312, 179 Ark. 216. 

16 C.J. p 494 note 74. 

19. Ark.—McGarrah v. State, 229 S. 
W.2d 665, 217 Ark. 186—Scruggs v. 
State, 198 S.W. 694, 131 Ark. 320. 

S.D.—State v. Sonnenschein, 156 N.W. 
906, 37 S.D. 139. 

Tex.—Cliff v. State, 261 S.W. 144, 97 
Tex.Cr. 420. 

On overseas military service 

Where accused was indicted in 
March, and the cause was continued 
until the September term, and sub¬ 
poenas were not issued for absent 
witnesses until the last of August, 
and it was then known that witness¬ 
es were in the army, and two of them 
in France, accused by failing to take 
their depositions within the five 
months was not sufficiently diligent 
to require the granting of a contin¬ 
uance. 


Ark.—Lassiter v. State, 208 S.W. 21, 
137 Ark. 273. 

20. Ark.—Spights v. State, 244 S.W. 
14, 155 Ark. 102. 

Okl.—Wagner v. State, 285 P. 141, 46 
Okl.Cr. 269—Fennequine v. State, 
253 P. 303, 33 Okl.Cr. 216—Low- 
rance v. State, 242 P. 862, 33 Okl. 
Cr. 71—Queen v. State, 212 P. 1021, 
23 Okl.Cr. 146. 

Tex.—White v. State, 120 S.W.2d 805, 
135 Tex.Cr. 448—'White v. State, 
120 S.W.2d 452, 135 Tex.Cr. 448, re¬ 
hearing denied 120 S.W.2d 805, 135 
Tex.Cr. 448—Qualls v. State, 100- 
S.W.2d 711, 131 Tex.Cr. 606—Bar- 
row v. State, 86 S.W.2d 636, 129 
Tex.Cr. 189—Collins v. State, 26 S. 
W.2d 1074, 114 Tex.Cr. 673—Martin 
v. State, 242 S.W. 234, 92 Tex.Cr. 
124. 

W.Va.—State v. Weisengoff, 101 S.E. 

450, 85 W.Va. 271. 

16 C.J. p 494 note 73. 

21. Ariz.—Brooks v. State, 212 P. 
456, 25 Ariz. 16. 

Mich.—People v. Emaus, 174 N.W. 
180, 207 Mich. 451. 

Tex.—Aston v. State, 48 S.W.2d 292, 
120 Tex.Cr. 534. 

16 C.J. p 494 note 72. 

Witness out of state 
Where it was not shown that ac¬ 
cused or his attorney attempted to 
take deposition of witness who was 
known to be ill and out of state, and 
would perhaps not be able to appear 
and testify, and witness kept in touch 
with accused's attorney, accused did 
not exercise due diligence in trying 
to secure testimony of the witness 
so as to warrant continuance of bur¬ 
glary prosecution. 

Tex.—Rutherford v. State, 121 S.W.24 
842, 135 Tex.Cr. 530. 

22. Tex.—Slaughter v. State, 174 S. 
W. 580, 76 Tex.Cr. 157—Rhea v. 
State, 148 S.W. 578, 67 Tex.Cr. 197, 
201 . 

16 C.J. p 494 note 71. 

23. Ala.—Kroell v. State, 36 So. 1025, 
139 Ala. 1. 

24. Ind.—McDermott v. State* 89 
Ind. 187. 

25. Tex.—Henry v. State, 42 S.W. 
559, 38 Tex.Cr. 306. 

16 C.J. p 496 note 21. 
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Likewise, where attachment is issued for a witness 
and a bond is taken for his attendance, due dili¬ 
gence requires this bond to be forfeited and a new 
process of attachment to be issued . 26 

§ 504. -Excuse for Failure to Exercise 

Diligence 

The exercise of diligence ordinarily prerequisite to 
grant of a continuance may be excused where a sufficient 
excuse appears, as where diligence would have been 
useless. 

Accused must either use diligence or show an ad¬ 
equate excuse for his failure to do so , 27 although in 
a proper case the failure to exercise diligence ordi¬ 
narily prerequisite to the grant of a continuance may 
be excused . 28 For example, where no amount of 
diligence could secure the presence of absent wit¬ 
nesses, the exercise of diligence as a prerequisite 
to a continuance for their absence is excused , 29 and 
an accused prevented by the officer in charge from 
exercising diligence in preparation for trial is ex¬ 


cusable for such lack of diligence . 30 It is a suf¬ 
ficient excuse for want of diligence in obtaining tes¬ 
timony, for the absence of which continuance is 
sought, that the prosecuting witness has misled ac¬ 
cused by false statements, thus occasioning sur¬ 
prise ; 31 that the trial judge has agreed to issue a 
subpoena and has failed to do so ; 32 or that there 
has not been sufficient time in which to obtain the 
witness without a continuance . 33 The failure of 
accused to employ the ordinary means provided 
by statute to obtain the testimony of an absent wit¬ 
ness, when such means would be practicable and 
effectual, is fatal to an effort to excuse the lack of 
diligence , 34 and ordinarily cannot be excused on 
the ground of acts or omissions of accused's coun¬ 
sel , 35 nor because accused did not employ any coun¬ 
sel until shortly before trial . 36 Lack of diligence in 
instituting legal process to secure the attendance of 
a witness will not be excused by the fact that the 
applicant had been informed that the witness would 


26. Tex.—Speights v. State, 54 S.W. 
595, 41 Tex.Cr. 323—Christian v. 
State, Cr., 39 S.W. 682. 

27. Cal.—People v. Buckowski, 233 
P.2d 912, 37 C.2d 629, certiorari de¬ 
nied 72 S.Ct. 369, 342 U.S. 928, 96 
L.Ed. 692. 

Ky.—Baker v. Commonwealth, 307 S. 
W.2d 773. 

Mo.—State v. Sherrell, App., 198 S. 
W 464. 

Tex.—Gordon v. State, 48 S.W.2d 629, 
120 Tex.Cr. 602—Carroll v. State, 
46 S.W.2d 1110, 120 Tex.Cr. 541— 
Burges v. State, 26 S.W.2d 229, 
114 Tex.Cr. 664. 

Pact that accused did not know 
just what state’s witnesses would 
testify to until It was too late to 
summon witnesses, one of whom was 
without the jurisdiction of the court 
and the other not known to be then 
accessible, did not excuse accused’s 
lack of diligence in failing to sooner 
subpoena such witnesses so as to en¬ 
title accused to continuance on 
ground of absence of material wit¬ 
nesses. 

Ga.—Morris v. State, 16 S.E.2d 908, 
66 GaA.pp. 37. 

28. Tex.—Nicholson v. State, 184 S. 
W.2d 473, 148 Tex.Cr. 87—'Turner 
v. State, 241 S.W. 162, 91 Tex.Cr. 
627, 23 A.L.R. 1378. 

Reliance on agreement of state’s at¬ 
torney 

Where state’s attorney and accused 
agreed that case would not be set for 
trial, and probably would not be tried 
at all, and In reliance thereon accused 
did not subpoena witnesses, refusal 
of continuance to procure material 
testimony of witnesses out of the 
county was error. 


Tex.—Arnold v. State, 263 S.W. 278, 
97 Tex.Cr. 95. 

Mistake in officer's return of sub¬ 
poena 

Where accused did not know that 
sheriffs return showing service of 
subpoena on absent witness whose 
testimony was material was mistake 
until case was called for trial, refus¬ 
ing continuance was held error. 

Tex.—Harrod v. State, 46 S.W.2d 323, 
120 Tex.Cr. 169. 

29. Tex.—Bosley v. State, 218 S.W. 
750, 86 Tex.Cr. 619. 

W.Va.—State v. Stout, 180 S.E. 443, 
116 W.Va. 398. 

Witnesses abroad on war duty 

In a prosecution for seduction, 
where accused applied for a contin¬ 
uance on the ground of absent wit¬ 
nesses, and it appeared the witness¬ 
es whom it was stated would testify 
to a material matter were in France 
with the American Expeditionary 
Forces, and that by no diligence 
could their testimony have been ob¬ 
tained, accused without any showing 
of diligence is entitled to a continu- 

Tex.—Bosley v. State, 218 S.W. 750, 
86 Tex.Cr. 619. 

30. Tex.—Turner v. State, 241 S.W. 
162, 91 Tex.Cr. 627, 23 A.L.R. 1378. 

31. Tex.—Richardson v. State, 122 S. 
W. 560, 57 Tex.Cr. 285. 

32. Tex.—Simmons v. State, 126 S. 
W. 1157, 58 Tex.Cr. 574. 

33. Ky.—St. Clair v. Commonwealth, 
42 S.W. 341, 19 Ky.L. 982. 

Mo.—State v. Flick, App., 179 S.W. 
768. 

16 C.J. p 495 note 97. 

34. Ala.—Lawler v. State, 18 So.2d 
469, 31 Ala.App. 458. 

189 


Ga.—Fitzgerald v. State, 55 S.E. 482, 
126 Ga. 556. 

16 C.J. p 495 note 85. 

35. Ky,—Scott v. Commonwealth, 
250 S.W. 120, 198 Ky. 714. 

Tex.—Johnson v. State, 222 S.W.2d 
294, 153 Tex.Cr. 690—Doyle v. 

State, 165 S.W.2d 906, 145 Tex.Cr. 
165—Smith v. State, 244 S.W. 138, 
92 Tex.Cr. 300—Pye v. State, 237 
S.W. 916, 91 Tex.Cr. 158. 

Agreement with opposing counsel 
On application for continuance for 
absence of unsubpoenaed witness on 
ground that diligence in procuring 
witness was unnecessary in view of 
agreement with opposing attorney 
that it would be unnecessary to sub¬ 
poena witness in all cases pending 
against accused, such agreement was 
addressed to the sound discretion of 
trial court in the nature of an equi¬ 
table showing for continuance which 
could properly be refused. 

Tex.—Fry v. State, 215 S.W. 560, 86 
Tex.Cr. 73. 

Confusion concerning selection of 
counsel 

In a prosecution for murder, appli¬ 
cation for continuance, stating that 
no sufficient time to get ready for 
trial had been allowed, was held 
properly overruled, there being no 
showing of absence of any material 
witness, nor would confusion over 
the question whether accused was to 
be defended by counsel appointed by 
the court or of his own selection jus¬ 
tify the failure to apply for process 
of witnesses. 

Tex.—Lee v. State, 250 S.W. 678, 94 
Tex.Cr. 233. 

30. Tex.—Skinner v. State, 274 S.W. 
133, 101 Tex.Cr. 68. 
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be present, 37 was outside the county, 3 7 * 5 or had left 
the state, 38 or that others would employ counsel, 
occasioning accused to postpone the matter of pre¬ 
paring for trial; 33 that accused was ignorant of 
the requirements of the law; 40 that a plea of not 
guilty was withdrawn for the purpose of filing a 
plea in abatement; 41 that the witness had been ad¬ 
monished by the court to be present ; 42 that he was 
jointly indicted with accused and was under bonds 
to appear for trial; 43 that he or a member of his 
family was ill; 44 or that the failure to subpoena 
the witness arose from a misunderstanding be¬ 
tween accused and his attorneys. 45 

Failure to issue or serve a subpoena for an absent 
witness may be excused where it appears that the 
issue or service of a subpoena would have been a 
vain and useless thing. 46 * 5 Confinement of ac¬ 
cused in jail is not of itself an excuse for his 
failure to exercise diligence in procuring the at¬ 
tendance of witnesses. 46 

Improbability of securing witness first day of 
trial. The mere fact that the time elapsing between 
the time an applicant for a continuance was indict¬ 
ed and the day set for trial is a few days less than 
the time required to have process on a witness ex¬ 
ecuted and returned does not justify a party in fail¬ 
ing to sue out such process, where, by law, the court 
may sit for a sufficient time after the day of trial, 
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and the applicant has no reason to believe that the 
court will adjourn on that or on an earlier day. 47 

§ 505. Application and Affidavits 

One desiring a continuance should make application 
therefor, and may waive his right thereto. 

Quoted in: Hawaii—Territory of Hawaii v. Lewis, 40 
Hawaii 79, 83. 

Library References 

Criminal Law <§=>603, 605, 607, 608. 

In the absence of an application for a continu¬ 
ance, the court may properly order the case to 
trial, 48 and accused may not later complain that he 
was not granted a continuance. 48 * 5 

A motion, or ground, for continuance is subject 
to waiver. 49 

§ 506. - Form 

a. In general 

b. Verification 

a. In General 

An application for a continuance should comply with 
statutory requirements. Under local practice an appli¬ 
cation may be made orally, although the more usual prac¬ 
tice Is to submit a formal, written motion. 

In applying for a continuance accused should 
comply with requirements of the local practice or 


37. Kan.—State v. Barker, 23 P. 575, 

43 Kan. 262. 

37.5 Ky.—Sherrill v. Commonwealth, 
161 S.W.2d 615, 290 Ky. 386. 

38. Ky.—Davis v. Commonwealth, 
6 Ky.Lr. 655, 13 Ky.Op. 329. 

39. Tex.—McClure v. State, 281 S.W. 
559, 103 Tex.Cr. 496. 

Missing 1 character witnesses 

Failure of private officer of rail¬ 
road company, accused of murder, to 
request process for absent character 
witness was not excused by state¬ 
ment of his superior officer that rail¬ 
road company would furnish counsel 
to represent him. 

Tex.—McClure v. State, supra. 

40. Ky.—Hughes v. Commonwealth, 
80 S.W. 197, 25 Ky.L. 2153. 

41. JST.M.—Territory v. Torres, 121 
P. 27, 16 N.M. 615. 

42. Ky.—Rainwater v. Common¬ 
wealth, 5 Ky.L. 103. 

43. Ind.—Anderson v. State, 28 Ind. 

22 . 

16 C.J. p 495 note 92. 

44. Tex.—Kelly v. State, 71 S.W. 756, 

44 Tex.Cr. 390. 

45. Ind.—Weaver v. State, 55 N.E. 
858, 154 Ind. 1. 

Tex.—Goodman v. State, 4 Tex.App. 
349. 


45.5 W.Va.—State v. Simmons, 42 
S.E.2d 827, 130 W.Va. 33. 

State’s witness 

Where witness was out of state 
and his address was unknown and ac¬ 
cused was out of jail on reasonable 
bond pending trial, granting state’s 
motion for continuance did not con¬ 
stitute abuse of discretion on any 
theory of lack of diligence of state 
in not summoning witness and did 
not prejudice accused. 

La.—State v. Blankenship, 93 So.2d 
533, 231 La. 993. 

46. Ind.—McDermott v. State, 89 
Ind. 187. 

Tex.—Bohne v. State, 265 S.W. 1031, 
98 Tex.Cr. 388. 

47. Tex.—Shanks v. State, 25 Tex. 
Supp. 326. 

48. TJ.S.—Springer v. U. S., C.C.A. 
Cal., 148 F.2d 411. 

Cal.—People v. Caldwell, 130 F.2d 495, 
55 C.A.2d 238. 

Fla.—Bennett v. State, 118 So. 18, 96 
Fla. 237. 

Ga.—Hanson v. State, 109 S.E. 523, 
27 Ga.App. 590. 

Ill.—People v. Brown, 139 N.E.2d 809, 
12 Ill.App.2d 476. 

Ky.—Dehart v. Commonwealth, 287 
S.W.2d 618—McElwain v. Common¬ 

190 


wealth, 159 S.W.Sd 11. 289 Ky. 446 
—Gray v. Commonwealth, 61 SW. 
2d 308, 249 Ky. 701—Keith v. Com¬ 
monwealth, 243 S.W. 293, 195 Ky. 
635. 

Nev.—State v. Loveless, 150 P.2d 
1015, 62 Nev. 312. 

Pa.—Commonwealth v. Neff, 27 A.2d 
737, 149 Pa.Super. 513. 

Tex.—Garza v. State, 199 S.W.2d 162, 
150 Tex.Cr. 22—King v. State, 176 
S.W.2d 954, 146 Tex.Cr. 572—Tar¬ 
ver v. State, 63 S.W.2d 554, 124 
Tex.Cr. 485. 

Wash.—State v. Robbins, 169 P.2d 
246, 25 Wash.2d 110. 

16 C.J. p 497 note 23. 

48.5 Cal.—People v. Adame, 337 P. 
2d 477, 169 C.A.2d 587, certiorari 
denied Adame v. California, 80 S.Ct. 
599, 361 U.S. 969, 4 L.Ed.2d 548- 
People v. Caldwell, 130 P.2d 495, 
55 C.A.2d 238. 

49. U.S.—Ex parte Danziger, D.C. 
Cal., 77 F.Supp. 466, appeal dismiss¬ 
ed, C.A., Danziger v. Clark, 180 F. 
2d 845. 

Cal.—People v. Sherman, 273 P.2d 
611, 127 C.A.2d 230. 

Hawaii.—Territory v. Van Dalden, 33 
Hawaii 113. 

Objections and exceptions and waiver 
thereof see infra § 525. 
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statutes, 60 as by submitting a formal application, 63 - lowing subdivision of this section, 
such as one in writing, 62 signed, 63 properly attest¬ 
ed, 64 and supported by proof, 55 which will ordinarily An application for a continuance should not be 
take the form of an affidavit, as shown in the fol- denied for failure to comply with technical formali¬ 


sm Ark.—Wilkerson v. State, 189 S. 
W.2d 800, 209 Ark. 138—Shank v. 
State, 72 S.W.2d 519, 189 Ark. 243 
—Smith v. State, 26 S.W.2d 899, 
181 Ark. 592. 

Ga.—Edwards v. State, 50 S.E.2d 10, 
204 Ga. 384—Smith v. State, 152 S. 
E. 482, 170 Ga. 234—Evans v. State, 
145 S.E. 512, 167 Ga. 261. 

Whitehead v. State, 100 S.E.2d 
139, 96 GaApp. 382—Lyons v. 

State, 95 S.E.2d 478, 94 Ga.App. 
570—Griffin v. State, 69 S.E.2d 665, 
85 GaApp. 602—Brown v. State, 31 
S.E.2d 85, 71 Ga.App. 522—Long v. 
State, 102 SJ3. 359, 25 Ga.App. 22— 
Bellamy v. State, 97 S.E. 276, 23 
Ga-App. 19—Littlefield v. State, 97 
S.E. 258, 22 Ga.App. 783—Darby v. 
State, 96 S.E. 707, 22 Ga.App. 606. 
Ky.—Hunt v. Commonwealth, 117 S. 
W.2d 1010, 273 Ky. 806—Tillman v. 
Commonwealth, 92 S.W.2d 755, 263 
Ky. 488—Dewberry v. Common¬ 
wealth, 44 S.W.2d 1076, 241 Ky. 
726. 

La.—State v. Washington, 58 So.2d 
195, 220 La. 963. 

Miss.—Dean v. State, 106 So. 2d 501, 
234 Miss. 376—Hinton v. State, 166 
So. 762, 175 Miss. 308. 

Mo,—State v. England, 12 S.W.2d 37, 
321 Mo. 633. 

Mont.—State v. Moorman, 321 P.2d 
236, 133 Mont. 148. 

Okl.—De Wolf v. State, 245 P.2d 107, 
95 Okl.Cr. 287. 

Tex.—Watson v. State, 227 S.W.2d 
559, 154 Tex.Cr. 438—Edwards v. 
State, 185 S.W.2d 111, 148 Tex.Cr. 
104—Reynolds v. State, 32 S.W.2d 
454, 116 Tex.Cr. 193—Harris v. 

State, 26 S.W.2d 225, 114 Tex.Cr. 
647—Bailey v. State, 284 S.W. 574, 
104 Tex.Cr. 432—Williams v. State, 
278 S.W. 1103, 102 Tex.Cr. 558— 
Wilson v. State, 242 S.W. 229, 92 
Tex.Cr. 144—Russell v. State, 228 
S.W. 948, 88 Tex.Cr. 582. 

Wash.—State v. Wallace, 195 P. 993, 
114 Wash. 586. 

16 C.J. p 499 note 65. 

Substantial compliance 

(1) Motion for continuance on 
ground of absence of witnesses must 
be made substantially in accordance 
with the statutes providing for such 
continuances. 

Ga.—Golden v. State, 47 S.E.2d 513, 
76 Ga.App. 851. 

(2) Application for continuance of 
criminal case and supporting affida¬ 
vit, stating that attendance of ac¬ 
cused’s attorney, who was member 
of legislature attending session 
thereof, at trial of cause was neces¬ 
sary in order that justice might be 
done, were sufficient as substantially 


same as statutory provision requir¬ 
ing affidavit that such attorney’s at¬ 
tendance is necessary to fair and 
proper trial. 

Mo.—State v. Myers, 179 S.W.2d 72, 
352 Mo. 735. 

Strict compliance 

Statutory provisions relating to ap¬ 
plication for continuance are manda¬ 
tory and must be strictly complied 
with. 

Tex.—Turner v. State, 217 SW.2d 413, 
153 Tex.Cr. 46—Smith v. State, 216 
S.W.2d 978, 153 Tex.Cr. 25. 

Braes subject to circumstances of 
case 

Established rules of procedure in 
moving for a continuance are subject 
to circumstances of each case. 

Miss.—Jackson v. State, 25 So.2d 483, 
j 199 Miss. 853. 

t Motion properly overruled where 
not complying with statutory re¬ 
quirements. 

Ark.—Bryant v. State, 185 S.W.2d 
280, 208 Ark. 192—Montgomery v. 
State, 288 S.W. 707, 172 Ark. 1177. 
Ga.—Orr v. State, 11 S.E.2d 102, 63 
GaApp. 352. 

Miss.—Lewis v. State, 56 So.2d 397. 

Specific statutory method relating 
to motions for continuances must be 
followed substantially by one who 
would invoke the power and authority 
of the court to compel the attendance 
of witnesses. 

Ark.—Carter v. State, 119 S.W.2d 913, 
196 Ark. 746. 

Use of old affidavit 

The material facts which a statute 
requires to be set forth in an affi¬ 
davit cannot be supplied by merely 
attaching to the one presented an 
old affidavit, however formal, which 
has served its purpose at a previous 
term. 

Ind.—Sutherlin v. State, 9 N.E. 298, 
108 Ind. 389. 

Where motion is not in statutory 
form, accused Is not entitled to the 
continuance asked. 

Ark.—Hooper v. State, 57 S.W.2d 810, 
186 Ark. 1197. 

51- Ga.—Trammell v. State, 189 S.E. 
529, 183 Ga. 711. 

La.—State v. Lofton, 114 So. 109, 164 
La. 496—State v. Davis, 97 So. 
449, 154 La. 295. 

Mich.—People v. Smith, 53 N.W.2d 
595, 334 Mich. 10. 

Miss.—Douglas v. State, 54 So.2d 254, 
212 Miss. 176. 

Mo.—State v. England, 12 S.W.2d 37, 
321 Mo. 633. 

Tenn.—Kirkendoll v. State, 281 S.W. 
2d 243, 198 Tenn. 497. 
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Condition to employment of attor¬ 
neys 

Where attorneys predicated their 
acceptance of employment by accused 
on extension of time to prepare for 
trial, and so stated at an Informal 
conference with judge, and judge de¬ 
clined to extend time and attorneys 
did not accept employment, such pro¬ 
ceeding did not constitute a motion to 
continue. 

Ala.—Ball v. State, 42 So.2d 626, 252 
Ala. 686, certiorari denied 70 S.Ct. 
625, 339 U.S. 929, 94 L.Ed. 1350. 
better, by accused to district attor¬ 
ney, stating that due to business be¬ 
yond his control he had been called 
out of town and that with respect to 
his trial he would not be able to be 
present until later date, could not be 
considered as request for continu¬ 
ance of trial. 

Cal.—Petition of Speiser for and on 
Behalf of Baird, 310 P.2d 454, 150 
CA.2d 561, 68 AL.R.2d 628. 

Mere request of accused’s counsel 
for a continuance is insufficient. 

Ky.—Dewberry v. Commonwealth, 44 
S.W.2d 1076, 241 Ky. 726. 

52. La.—State v. Washington, 58 So. 
2d 195, 220 La. 963. 

Miss.—Smith v. State, 69 So.2d 837, 
219 Miss. 741. 

Mo.—State v. Abbott, 245 S.W.2d 876 
—State v. Burlison, 285 S.W. 712, 
315 Mo. 232. 

N.M.—State v. Daniels, 161 P. 675, 
22 N.M. 289. 

Tenn.—Kirkendoll v. State, 281 S.W. 

2d 243, 198 Tenn. 497. 

Tex.—Ortiz v. State, 224 S.W.2d 883, 
154 Tex.Cr. 52—Walker v. State, 45 
S.W.2d 987, 119 Tex.Cr. 330—Bru- 
nett v. State, 26 S.W.2d 208, 114 
Tex.Cr. 244—Bascom v. State, 24 
S.W.2d 437, 114 Tex.Cr. 32—Viser 
v. State, 265 S.W. 384, 98 Tex.Cr. 
201—Walker v. State, 232 S.W. 509, 
90 Tex.Cr. 56. 

16 C.J. p 497 note 24. 

Mere oral motion is insufficient. 
Kan.—State v. Stephens, 72 P.2d 975, 
146 Kan. 660. 

53. Tex.—Smith v. State, 57 S.W.2d 
163, 123 Tex.Cr. 95. 

54- La.—State v. Lofton, 114 So. 109, 
164 La. 496. 

55. Ark.—Gooch v. State, 234 S.W. 
33, 150 Ark. 268. 

Mo.—State v. Comer, 247 S.W. 179, 
296 Mo. 1. 

Pa.—Commonwealth v. Rouchie, 7 A. 

2d 102, 135 Pa.Super. 594. 

W.Va.—State v. Simmons, 42 S.E.2d 
827, 130 W.Va. 33. 
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ties where to do so would deprive accused of a fair 
trial, 56 and the application may be made orally 
where permitted by local practice, 57 or under an 
agreement. 58 Thus, where a party is known to 
have sufficient grounds, the prosecution may, as a 
matter of favor to him, waive the formality of a 
written statement; but in such case the writing only 
is waived, and the other burdens and liabilities at¬ 


taching to a continuance remain the same. 58 
b. Verification 

An application for a continuance should ordinarily 
be supported by affidavit. 

Under the usual practice accused’s motion for a 
continuance should be sworn to, 59 - 50 and should be 
supported by affidavit 60 or statement of facts, 60 - 5 


56. Fla.—Shepherd v. State, App., 
108 So.2d 494. 

Ill.—People v. Schell, 240 IlLApp. 
254. 

Ky.—Johnston v. Commonwealth, 124 
S.W.2d 1005, 276 Ky. 615. 

Mo.—State v. Meyers, 179 S.W.2d 72, 
352 Mo. 735. 

Okl.—Goben v. State, 201 P. 812, 20 
Okl.Cr. 220. 

16 C.J. p 499 note 69. 

Misnomer of motion 

Motion alleging misconduct of 
state's witness, styled motion for 
mistrial, should be treated as motion 
for continuance, where filed and over¬ 
ruled on day before trial began. 
Ala.—Curtis v. State, 157 So. 481, 229 
Ala. 414. 

“Reasonable doubt” 

On motion for continuance, it 
should be remembered that those 
charged with crime should not be 
convicted unless their guilt is proved 
beyond a reasonable doubt. 

Mo.—State v. Sherrell, App., 198 S.W. 
464. 

Slight misdescription of stolen prop- 
erty 

Where the application for a con¬ 
tinuance is otherwise proper, it 
should not be denied merely because 
the affidavit supporting the applica¬ 
tion called the animal alleged to have 
been stolen a “horse” instead of a 
“gelding.” 

Tex.—Trevinio v. State, 1 Tex.App. 
72. 

57. Ga.—Peacock v. Usry, 52 Ga. 
353. 

Waters v. State, 68 S.E.2d 233, 85 
Ga-App. 79. 

N.Y.—People v. Hull, 296 N.Y.S. 216, 
251 App.Div. 40. 

Under court rule* trial court in 
murder prosecution would be re¬ 
quired to consider legal excuse of¬ 
fered by accused for not going to 
trial at time case was set for trial, 
even though such excuse was pre¬ 
sented orally. 

N.Y.—People v. Hull, supra. 

58. Tex.—Hathaway v. State, Cr., 70 
S.W. 88. 

59. Tex.—McKinney v. State, 8 Tex. 
App. 626. 

59.50 Fla.—Smith v. State, 59 So.2d 
625, 34 A.L.R.2d 772—Harper v. 
State, 35 So.2d 4, 160 Fla. 402. 

Ga.—Woodward v. State, 28 S.E.2d 
480, 107 Ga. 60. J 


Oath before counsel 

Motion for continuance, which was 

sworn to by accused before one of his 

counsel, was insufficient. 

Tex.—Gilbert v. State, 284 S.W.2d 
906, 126 Tex.Cr. 290. 

60. U.S.—Warren v. TJ. S., Okl., 250 
F. 89, 162 C.C.A. 261. 

Ark.—Montgomery v. State, 288 S.W. 
767, 172 Ark. 1177—Gooch v. State, 
234 S.W. 33, 150 Ark. 268—Brickey 
v. State, 231 S.W. 549, 148 Ark. 
595. 

Cal.—People v. Franklin, 107 P.2d 
500, 41 C.A.2d 669. 

Fla.—Dupree v. State, 169 So. 600, 
125 Fla. 58. 

Kan.—State v. Stephens, 72 P.2d 975, 
146 Kan. 660. 

Ky.—Caswell v. Commonwealth, 147 
S.W.2d 1045, 285 Ky. 394—Blancett 
v. Commonwealth, 136 S.W.2d 1069, 
281 Ky. 686—Dewberry v. Common¬ 
wealth, 44 S.W.2d 1076, 241 Ky. 726 
—Eaton v. Commonwealth, 19 S.W. 
2d 218, 230 Ky. 250. 

Mich.—People v. Smith, 53 NW.2d 
595, 334 Mich. 10—People v. Ber- 
ridge, 180 N.W. 381, 212 Mich. 576. 

Miss.—Smith v. State, 69 So.2d 837, 
219 Miss. 741—Hinton v. State, 166 
So. 762, 175 Miss. 308. 

Mo.—State v. Gaddy, 261 S.W.2d 65 
—State v. Evans, 270 S.W. 684- 
State v. Comer, 247 S.W. 179, 296 
Mo. 1. 

N.M.—State v. Daniels, 161 P. 675, 
22 N.M. 289. 

Okl.—De Wolf v. State, 245 P.2d 107, 
95 Okl.Cr. 287—Maness v. State, 9 
P.2d 968, 53 Okl.Cr. 234. 

Pa.—Commonwealth v. Rouchie, 7 A, 
2d 102, 135 Pa.Super. 594. 

Tex.—Moses v. State, Cr., 328 S.W.2d 
8S5, certiorari denied Moses v. Tex¬ 
as, 80 S.Ct. 882, 362 U.S. 966, 4 L. 
Ed.2d 879—Morris v. State, 251 S. 
W.2d 731, 158 Tex.Cr. 516, certio¬ 
rari denied 73 S.Ct. 863, 345 U.S. 
951, 97 L.Ed. 1374—Castillo v. 

State, 115 S.W.2d 413, 134 Tex.Cr. 
217—Nicely v. State, 92 S.W.2d 455, 
130 Tex.Cr. 69—Smith v. State, 57 
S.W.2d 163, 123 Tex.Cr. 95—Smith 
v. State, 272 S.W. 207, 100 Tex.Cr. 
614—Wilson v. State, 242 S.W. 229, 
92 Tex.Cr. 144—Wallace v. State, 
222 S.W. 1104, 87 Tex.Cr. 527. 

Ya.—Lacks v. Commonwealth, 28 S. 
E.2d 713, 182 Va. 318—Anthony v. 
Commonwealth, 18 S.E.2d 897, 179 
Va. 303. 

16 C.J. p 497 note 28. 
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Reason for rule 

Purpose of requiring that a motion 
for continuance because of absence 
of evidence can be made only on affi¬ 
davit is to keep such proceedings 
from getting out of hand and expand¬ 
ing into a hearing on the merits. 

Okl.—Crosswhite v. State, Cr., 317 
P.2d 781. 

Hearsay affidavits 
Application for continuance may 
not be supported by hearsay affidavits 
when definite proof is available. 

Mo.—State v. Kimbrough, 166 S.W.2d 
1077, 350 Mo. 609. 

Overruling of unsworn application 
Where application for continuance 
was not sworn to by accused as re¬ 
quired by statute, application was 
properly overruled. 

La.—State v. Washington, 58 So.2d 
195, 220 La. 963. 

Tex.—McGowen v. State, 290 S.W.2& 
521 163 Tex.Cr. 587, certiorari de¬ 

nied McGowan v. State of Texas, 
77 S.Ct. 268, 352 U.S. 902, 1 L.Ed. 
2d 114, rehearing denied 77 S.Ct. 
324, 352 U.S. 955, 1 L.Ed.2d 245, 
petition dismissed 77 S.Ct. 1405, 
354 U.S. 936, 1 L.Ed.2d 1536- 
Knight v. State, 110 S.W.2d 575, 133 
Tex.Cr. 291. 

When required by opposing party 
W.Va.—State v. Simmons, 42 S.E.2d 
827, 130 W.Va. 33. 

Verification by neither aocused nor 
attorney 

Refusing motion for continuance, 
where it was not sworn to by accused 
or his attorney, was not error. 

Ark.—Borland v. State, 249 S.W. 591, 
158 Ark. 37. 

Failure to verify held cured 
Failure to verify motion for contin¬ 
uance was cured when attorney for 
accused, as a sworn witness in re¬ 
spect of the motion, stated that he 
believed the factual allegations were 
true. 

Ark.—Maxwell v. State, 225 S.W.2d 
687, 216 Ark. 393. 

60.5 U.S.—Springer v. U. S., C.C.A. 
Cal., 148 F.2d 411. 

Mo.—State v. White, App., 313 S.W. 
2d 47. 

Written signed statement of facts 
followed by a certificate of an offi¬ 
cer authorized to administer oath 
that it was sworn and subscribed be¬ 
fore him is a lawful affidavit. 

Ga.—Waters v. State, 68 S.E.2d 233, 
85 Ga.App. 79. 
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as should one for the prosecution. 61 Where, how¬ 
ever, the facts on which the motion is based are 
within the judicial knowledge of the court, and are 
not open to dispute, it is not necessary that the ap¬ 
plication be supported by affidavit. 62 

§ 507 . -Time of Application 

An application for a continuance should be timely 
and within the period, If any, prescribed by statute. 
Ordinarily, the application should be made before trial, 
although under special circumstances the motion may 
be granted at any stage of the proceedings. 


CRIMINAL LAW §§ 506-507 

An application for a continuance should be time¬ 
ly, 63 and may properly be denied if either prema¬ 
ture 64 or tardy. 65 

It has been said that the application should be 
made as soon as possible after discovery of the 
fact that a continuance will be required, 66 and 
where the ground for continuance was known in 
advance of such time, it has been held that the ap¬ 
plication came too late when made after the case 
was called for trial, 67 after a special venire have 
been called and are present, 68 or after the jury were 


61. Tenn.—State v. Markham, 1 
Overt. 66. 

Va.—Anthony v. Commonwealth, 18 
S.E.2d 897, 179 Va. 803. 

Discretion to postpone without affi¬ 
davit 

Postponing case on motion of dis¬ 
trict attorney for absence of mate¬ 
rial witness was held discretionary, 
under Common-law Rules, Rule 24, 
although no affidavit was filed. 

Mass.—Commonwealth v. Mercier, 

153 N.E. 834, 257 Mass. 353. 

Where statute does not forbid, the 
court may in its discretion grant a 
short continuance on application of 
the state without a supporting affida¬ 
vit. 

Cal.—People v. Lyons, 251 P. 648, 80 
C.A. 257. 

62. Ky.—Hughes v. Commonwealth, 
80 S.W. 197, 25 Ky.L. 2153. 

Nev.—Ex parte Larkin, 11 Nev. 90— 
Ex parte Stanley, 4 Nev. 113. 

16 C.J. p 497 note 30. 

63. U.S.—Horowitz v. U. S., C.C.A.R. 
I.. 10 F.2d 286. 

Tex.—Henson v. State, 135 S.W.2d 
999, 138 Tex.Cr. 362—Heard v. 

State, 31 S.W.2d 435, 116 Tex.Cr. 
328. 

Refusal of further time for applica¬ 
tion 

In murder prosecution, accused was 
properly required to present his 
showing by affidavit for a continu¬ 
ance for absent witness, where sher¬ 
iff had made an earnest and vain ef¬ 
fort to get service on witness, and 
his return stated facts showing ex¬ 
tent of his efforts in that respect, 
and no such witness having name 
called for could be located in parish, 
and no one could be found who knew 
any person by that name; and ac¬ 
cused who, on his own volition, of¬ 
fered to make an affidavit for a con¬ 
tinuance to secure attendance of ab¬ 
sent witness, and requested and was 
granted time to do so, waived any 
right to delay making affidavit, be¬ 
cause proper return had not been 
made on subpoena issued for such 
witness. 

La.—State v. Doty, 104 So. 736, 158 
La. 842. 
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i Application held timely 
Neb.—Dolen v. State, 27 N.W.2d 264, 
148 Neb. 317. 

64. Miss.—Story v. State, 10 So. 47, 
68 Miss. 609. 

Absence of witness 
An application for a continuance on 
the ground of absence of a witness, 
made before it is known whether or 
not such witness will be in attend¬ 
ance, is clearly premature. 

Mich.—In re McHugh, 116 N.W. 459, 
152 Mich. 505. 

Miss.—Story v. State, 10 So. 47, 68 
Miss. 609. 

Before arraignment 

In Virginia the common law rule, 
forbidding application for a continu¬ 
ance to be made before accused has 
pleaded, has been modified by statute 
and such motion may be entertained 
before as well as after arraignment. 
Va.—Anderson’s Case, 3 S.E. 803, 84 
Va, 77—Joyce v. Commonwealth, 
78 Va. 287. 

65. U.S.—McLaughlin v. U. S., C.C. 
A.Neb., 84 F.2d 561. 

Ariz.—Cochrane v. State, 59 P.2d 658, 
48 Ariz. 124. 

Cal.—People v. Linton, 283 P. 389, 102 
C.A. 608. 

Fla.—Jarvis v. State, 156 So. 310, 115 
Fla. 320, error denied 160 So. 366, 
118 Fla. 577. 

Okl.—Keith v. State, 197 P.2d 635, 87 
OkLCr. 310. 

Pa.—Commonwealth v. Parent©, 133 
A.2d 561, 184 Pa.Super. 125, affirm¬ 
ed 139 A.2d 924, 392 Pa. 48. 

Tex.—Miller v. State, 79 S.W.2d 328, 
128 Tex.Cr. 129—Heard v. State, 
31 S.W.2d 435, 116 Tex.Cr. 328. 

Pallure to prepare motion for con¬ 
tinuance within hour allowed by 
court 

(1) Where accused failed to pre¬ 
pare application for continuance 
within the one hour’s time granted 
therefor by the court, and offered no 
sufficient excuse for not so doing, ac¬ 
tion of court in requiring the case 
to proceed at the expiration of such 
time was held not reversible error, 
an hour being a sufficient time for 
accused’s counsel to prepare an ap¬ 
plication for continuance. 

Okl.—Taylor v. State, 207 P. 746, 21 
OkLCr. 351. 


(2) The mere fact that accused’s 
counsel had a matter pending in an* 
other court which he deemed more 
important to attend to is not a suffi¬ 
cient excuse for failure to prepare an 
application for a continuance within 
the hour stipulated in order granting 
time to prepare application. 

Okl.—Taylor v. State, supra. 

66. Miss.—Peebles v. State, 63 So. 
271, 105 Miss. 834. 

Earliest opportunity 
No continuance should be allowed 
in criminal prosecution because of 
failure to indorse any of names of 
witnesses on back of information, 
unless application Is made at earliest 
opportunity. 

Ark.—State v. Bagby, 316 P.2d 941, 
83 Ariz. 83—State v. Cassady, 190 
P.2d 501, 67 Ariz. 48. 

67. Ala.—Ritz v. City of Birming¬ 
ham, 119 So. 596, 22 Ala.App. 653. 

Ark.—Baker v. State, 223 S.W.2d 809, 
215 Ark. 851. 

Illness of counsel urged as ground 
for continuance should have been 
presented to court at, or prior to, 
time case was called for trial. 

Ill.—People v. Yates, 171 N.E. 557, 
339 Ill. 421. 

Motion construed, as not one for con¬ 
tinuance 

A motion filed during course of 
second trial on charge of larceny and 
pending appeal from prior conviction 
asking that second trial for same of¬ 
fense be declared a mistrial and that 
the cause be continued pending final 
determination of appeal from first 
conviction was not a motion for a 
continuance such as to require that 
it be filed before trial. 

Mo.—State v. Bookman, 124 S.W.2d 
1205, 344 Mo. 80. 

68. Miss.—Woods v. State, 183 So. 
508, 183 Miss. 135, suggestion of 
error overruled 184 So. 311, 183 
Miss. 135. 

Degree of oxime 

Under statute providing that ap¬ 
plication for continuance in capital 
cases shall not be entertained after 
drawing of special venire, except for 
causes arising afterward unless good 
excuse be shown for not having made 
earlier application, one charged with 
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impaneled and sworn, 69 although it is not an abuse 
of discretion to proceed to impanel a jury before 
the arrival of witnesses where the application for a 
continuance is granted after the jury are impan¬ 
eled. 70 An application has also been held to come 
too late when made after the trial has begun, 71 after 
close of the prosecution’s case, 72 or after verdict 73 
and conviction, 74 or on motion for a new trial. 75 
The matter is, however, largely discretionary, and 
the trial court has power to grant a continuance even 
though the application therefor was tardy, 76 and 
applications for continuance made after the usual 
time should be granted where justice requires, as 
where the continuance is asked for causes arising at 
so late a period as to preclude a prior application. 77 

Announcing ready for trial It has been said that 
where accused announces ready, although certain 
witnesses are absent, he assumes the risk of their 
attendance during the trial; 78 and, according to the 
weight of authority, an application for a continu¬ 
ance comes too late after accused has announced 
himself ready for trial. 79 A motion by accused for 


a continuance, however, need not be prepared before 
the state announces that it is ready for trial. 79 * 6 

Where the time of application is regulated by 
statute, an application for a continuance should be 
made within the period so prescribed, 80 and in com¬ 
pliance therewith applicant must, after having gone 
to trial, show that some unexpected occurrence 
which no reasonable diligence could have antici¬ 
pated has arisen whereby he has been so taken by 
surprise that a fair trial cannot be had. 81 

§ 508. -By Whom Made 

Where the facts are within his knowledge, accused 
should ordinarily make and verify his application for a 
continuance, although where the facts are beyond his 
knowledge the application should be sworn to by the 
person knowing the facts, as by accused's counsel. 

The affidavit in support of a motion for a contin¬ 
uance should ordinarily be made by applicant, if he 
is present and cognizant of the facts on which the 
application is based. 82 Otherwise the affidavit may 
and should be made by an attorney or other person 
who has the requisite knowledge. 83 Where ac- 


felony less than capital offense was 
not entitled to greater consideration 
than one charged with capital felony. 
Miss.—Hathorn v. State, 82 So.2d 653. 
225 Miss. 77. 

69. Mo.—State v. Ash. 286 S.W.2d 
808 —State v. Schrum, 164 S.W. 
202. 255 Mo. 273. 

16 C.J. p 497 note 34. 

70. U.S.—Itow v. U. S., Alaska, 223 
F. 25. 138 C.C.A. 439. 

71. Ala.—Dixon v. State, 85 So. 2d 
156, 38 Ala.App. 395. 

Ga.—Freeman v. Atlanta, 83 S.E. 436, 
15 Ga.App. 421. 

Iowa.—State v. Meeks, 65 N.W.2d 76, 
245 Iowa 1231, certiorari denied 
Meeks v. State of Iowa, 75 S.Ct. 
225, 348 U.S. 902, 99 L.Ed. 708. 
Miss.—Lucas v. State, 55 So.2d 432, 
212 Miss. 717. 

16 C.J. p 497 note 36. 

72. La.—State v. Tully, 111 So. 53, 
162 La. 666, followed in 111 So. 55, 
162 La. 670. and State v. Skeels, 111 
So. 55, 162 La. 671. 

Okl.—Hutchinson v. State, Cr., 274 
P.2d 74. 

After amendment of charge 

Where state during examination 
of its first witness was permitted 
to amend affidavit by changing date 
of alleged crime from July 27, 1951, 
to July 30 of the same year, and ac¬ 
cused did not move for a continuance 
to meet the charge as changed until 
state had concluded its case and its 
witnesses had been cross-examined 
by accused, such motion came too 
late and was properly denied. 

Ind.—Stallings v. State, 114 N.E.2d 
771, 232 Ind. 646. 


73. Ark.—Logan v. State, 234 S.W. 
493, 150 Ark. 486. 

Miss.—Peebles v. State, 63 So. 271, 
105 Miss. 834. 

74. Mo.—State v. Kocian, 208 S.W. 
44. 

75. Ky.—Conard v. Commonwealth, 
282 S.W. 1082. 214 Ky. 137. 

76. Ala.—Dennison v. State, 88 So. 
211, 17 Ala.App. 674. 

Cal.—People v. Costa, 302 P.2d 634, 
145 C.A.2d 445—People v. Fuller, 
104 P.2d 109, 40 C.A.2d 18. 
Application during course of trial 
Under Const.1901 § 9, providing 
that no person shall, for the same of¬ 
fense, be twice put in jeopardy of 
life or limb, but that courts may, 
for reasons fixed by law, discharge 
juries from the consideration of any 
case, and under its discretionary pow¬ 
er as to continuances, the court had 
power to grant a motion for a con¬ 
tinuance, even when made during 
the trial before the jury. 

Ala.—Dennison v. State, 88 So. 211, 
17 Ala.App. 674. 

77. Ind.—Jenks v. State, 39 Ind. 1. 
Ky.—Hudson v. Commonwealth, 295 

S.W. 886, 220 Ky. 582. 

16 C.J. p 497 note 38. 

78. Ky.—Napier v. Commonwealth, 
110 S.W. 842, 33 Ky.L. 635. 

79. Ark.—Wilkerson v. State, 189 S. 
W.2d 800, 209 Ark. 138. 

Ky.—Fulton v. Commonwealth, 294 
S.W.2d 89—Chaffins v. Common¬ 
wealth, 275 S.W.2d 52—McDonald 
v. Commonwealth, 197 S.W. 665, 
177 Ky. 224. 

16 C.J. p 498 note 40. 
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79.5 Tex.—Hickerson v. State, 275 
S.W.2d 801, 161 Tex.Cr. 140. 

80. Fla.—Lewis v. State, 16 So.2d 
50, 153 Fla. 836. 

Miss.—Penn v. State, 62 Miss. 450— 
Fletcher v. State, 60 Miss. 675. 
Tenn.—Kirkendoll v. State, 281 S.W. 

2d 243, 198 Tenn. 497. 

16 C.J. p 498 note 42. 

81. Tex.—Stanley v. State, 16 Tex. 
App. 392. 

16 C.J. p 498 note 43. 

82. Ga.—Fogarty v. State, 5 S.E. 782, 
80 Ga. 450. 

Hawaii.—Territory of Hawaii v. 

Lewis, 40 Hawaii 79. 

Ky.—Baugh v. Commonwealth, 43 S. 

W.2d 671, 241 Ky. 195. 

16 C.J. p 498 note 44. 

Insanity of accused 

(1) Mere fact that accused is in¬ 
sane does not deprive him of right 
to make application for continuance. 
Tex.—Parsons v. State, 271 S.W.2d 

643, 160 Tex.Cr. 387, certiorari de¬ 
nied 75 S.Ct. 36, 348 U.S. 837, 99 
L.Ed. 660. 

(2) Where it is alleged that accus¬ 
ed is insane, motion should be veri¬ 
fied by friend of accused. 

Tenn.—Kirkendoll v. State, 281 S.W. 
2d 243, 198 Tenn. 497. 

Signing of motion by counsel only 
has been held improper. 

U.S.—Warren v. U. S., Okl., 250 F. 89, 
162 C.C.A. 261. 

83. Tex.—White v. State, 120 S.W. 
2d 805, 185 Tex.Cr. 448. 

16 C.J. p 498 note 45. 

Discretion not abused 
Trial court did not abuse its dis¬ 
cretion in overruling accused’s mo- 
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cused’s knowledge is based on information only, he 
should submit the affidavit of his informant. 84 

Error in name of affiant . An affidavit for a con¬ 
tinuance should not be disregarded merely on the 
ground that it is signed by a name different from 
that by which the party has been indicted, it appear¬ 
ing by extrinsic facts and circumstances that the 
two parties are one and the same. 85 

Necessity of affidavit of absent witness. While 
there is authority to the effect that the affidavit of 
an absent witness need not be made a part of ac¬ 
cused’s application for a continuance, 86 there is also 
authority holding that, under certain conditions, the 
court may require such affidavit in conjunction with 
that of accused. 87 

Statutory provisions. In some jurisdictions the 
statutes expressly require that a motion for post¬ 
ponement and continuance shall be sworn to by ac¬ 
cused; and under such statute it is not error to 
refuse an application sworn to by one of accused’s 
counsel. 88 


CRIMINAL LAW §§ 508-^10 

§ 509. -Notice 

Accused should be notified of the prosecution’s ap¬ 
plication for a continuance. 

It is incorrect practice to continue a criminal case 
on motion of the prosecutor without notice to an 
available person accused. 89 

§ 510. -Requisites and Sufficiency in 

General 

a. Applications generally 

b. Second or further applications 

a. Applications Generally 

An application for a continuance should state the 
reasons therefor clearly, definitely, and completely. Such 
applications are strictly construed against the pleader. 

The application should be carefully drawn, 90 con¬ 
taining complete and exact averments, 91 as to all 
material facts, 92 of a specific and not a general 
character, 93 stating a valid reason or ground for 


tion for continuance on ground that 
attorney, originally employed by ac¬ 
cused, was unable to prepare suffi¬ 
ciently for trial because of deaths 
of his father and his wife’s aunt, 
and that accused could not properly 
consult with counsel because of his 
fear of prosecuting witness who was 
sheriff, but who would not be sheriff 
at next term of court, where affidavit 
was signed by accused's counsel, but 
was sworn to only by accused. 

Ky. —Lusk v. Commonwealth, 164 S. 
W.2d 389, 291 Ky. 339. 

84. Ga.—Bradley v. State, 67 S.E. 
237, 128 Ga. 20—Thompson v. State, 
24 Ga. 297. 

85. Ark.—Golden v. State, 19 Ark. 
590. 

16 C.J. p 498 note 47. 

86. Iowa.—State v. Sipe, 37 N.W.2d 
914, 240 Iowa 872. 

Ind.—Kennedy v. State, 81 Ind. 379. 

It is not prerequisite to a valid 
motion for continuance, on ground of 
absence of witnesses, that affidavits 
of missing witnesses be attached to 
the motion. 

Tex.—Parsons v. State, 271 S.W. 2d 
643, 160 Tex.Cr. 387, certiorari de¬ 
nied 76 S.Ct. 36, 348 U.S. 837, 99 
L.Ed. 660. 

87. Miss.—Clanton v. State, 61 So.2d 
577. 

Tex.—Johnson v. State, Cr., 319 S.W. 
2d 720—Carr v. State, 265 S.W.2d 
870, 168 Tex.Cr. 337—Belrose v. 
State, 242 S.W.2d 378, 156 Tex.Cr. 
322—Glendenning v. State, 240 S.W. 
2d 768, 156 Tex.Cr. 205—Tindol v. 
State, 239 S.W.2d 396, 156 Tex.Cr. 
187—Randolph v. State, 169 S.W. 
2d 178, 145 Tex.Cr. 526—Trotti v. 


State, 118 S.W.2d 309, 135 Tex.Cr. 
196—Estep v. State, 298 S.W. 283, 
107 Tex.Cr. 538—Stephens v. State, 
293 S.W. 170, 106 Tex.Cr. 457— 
Thomas v. State, 189 S.W. 139, 80 
Tex.Cr. 216. 

16 C.J. p 498 note 49. 

88. Tex.—McGowan v. State, 290 S. 
W.2d 521, 163 Tex.Cr. 587, certio¬ 
rari denied 77 S.Ct. 268, 352 U.S. 
902, 1 L.Ed.2d 114, rehearing de¬ 
nied 77 S.Ct. 324, 352 U.S. 955, 1 
L.Ed.2d 245, petition dismissed 77 
S.Ct. 1405, 354 U.S. 936, 1 L.Ed.2d 
1536—Davis v. State, 102 S.W. 1122, 
51 Tex.Cr. 341. 

89. Ind.—Wheeler v. State, 14 Ind. 
573. 

90. Mo.—State v. Good, 33 S.W. 790, 
132 Mo. 114. 

91. Tex.—Forrester v. State, 252 S. 
W. 785, 95 Tex.Cr. 62—Eads v. 
State, 252 S.W. 531, 94 Tex.Cr. 514 
—Sorrell v. State, 186 S.W. 336, 
79 Tex.Cr. 437. 

16 C.J. p 498 note 54. 

Unaided by inference 

Application for continuance must 

be complete of Itself unaided by in¬ 
ference or presumption. 

Tex.—Harris v. State, 26 S.W.2d 225, 
114 Tex.Cr. 647. 

Application held Insufficient 

Fla.—King v. State, 24 So.2d 573, 156 
Fla. 817. 

Ga.—Brown v. State, 31 S.E.2d 85, 71 
Ga.App. 522. 

92. U.S.—Zamora v. U. S., C.C.A., 112 
F.2d 631, 9 Alaska 680. 

Ark.—Scott v. State, 275 S.W. 667, 
169 Ark. 326. 

Ga.—Corbin v. State, 91 SE.2d 764, 
212 Ga. 231, certiorari denied 76 
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S.Ct. 1057, 351 U.S. 987, 100 L.Ed. 
1501. 

Golden v. State, 47 S.E.2d 513, 76 
Ga.App. 851—McKenzie v. State, 33 
S.E.2d 539, 72 Ga.App. 208—Thomas 
v. State, 112 S.E. 290, 28 Ga.App. 
573. 

Ky.—St. Clair v. Commonwealth, 54 
S.W.2d 1, 245 Ky. 730—Mullins v. 
Commonwealth, 188 S.W, 1079, 172 
Ky. 92. 

Mont.—State v. Showen, 199 P. 917, 
60 Mont. 474. 

Okl.—Britt v. State, Cr., 285 P.2d 
441. 

Tex.—Mason v. State, 211 S.W. 593, 
85 Tex.Cr. 254. 

16 C.J. p 498 note 54. 

Concerning absence of counsel 
An affidavit for continuance for ab¬ 
sence of counsel, which failed to 
state when counsel would return, or 
that accused had not sufficient time, 
between learning of his absence and 
the calling of his case, to procure 
other competent counsel, is insuffi¬ 
cient. 

Ky.—Rose v. Commonwealth, 205 S. 
W. 326, 181 Ky. 337. 

Iiack of sufficient time to prepare de¬ 
fense 

Motion for continuance on ground 
of lack of sufficient time to prepare 
defense was insufficient in absence of 
allegation of facts to show why ac¬ 
cused could not have fully prepared 
for trial between date of arraign¬ 
ment and trial. 

Fla.—Harper v. State, 35 So.2d 4, 160 
Fla. 402. 

93. Ark.—Tongs v. State, 197 S.W. 
573, 130 Ark. 344. 

Kan.—Nicolay v. Kill, 170 P.2d 823, 
161 Kan. 667. 
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the continuance requested, 94 and should be defi¬ 
nite, 95 or so definite, according to some decisions, 
that it may form the basis of a charge of perjury. 96 

It is not error to refuse a continuance based on the 
ground of absence of witnesses, when the applica¬ 
tion is vague and uncertain as to what such witness¬ 
es’ testimony would be on material matters, 97 or 
where it fails to show the relevancy of such testi¬ 
mony to the defense. 98 It has been held also that 
the application must show clearly that affiant would 
be injured by a denial of his motion, 99 and that he 
is innocent of the charge against him; 1 and, fur¬ 
thermore, that it must state the grounds of his de¬ 
fense, 2 although it need not contain allegations 
which, if true, would make out a complete defense. 3 


An affidavit of this kind is not required to state 
what the party making it cannot know; 4 nor is it 
required that the party shall state his belief in re¬ 
gard to matters which he bases solely on facts pre¬ 
viously stated. 5 The rule concerning the showing 
to be made in applying for a continuance or post¬ 
ponement during the progress of the trial should 
not be less exacting than that applied to continu¬ 
ances granted before trial. 6 

If a continuance is asked for absence of counsel, 
the application should affirmatively show that ap¬ 
plicant expects to obtain such services at the next 
term of court. 7 

Construction of application. An application for 
a continuance is strictly construed, 8 and, as shown 


Ky.—Jones v. Commonwealth, 102 S. 

W.2d 345, 267 Ky. 465. 

Tex.—Brooks v. State, 115 S.W.2d 
678, 134 Tex.Cr. 269—Young v. 

State, 57 S.W.2d 171, 123 Tex.Cr. 
105—Jordan v. State, 255 S.W. 735, 
96 Tex.Cr. 70—Beard v. State, 220 

S.W. 342, 87 Tex.Cr. 205. 

Utah.—State v. Williams, 163 P. 1104, 

49 Utah 320. 

94. Ark.—Lacy v. State, 9 S.W.2d 
314, 177 Ark. 1056. 

D.C.—Slaughter v. U. S., Mun.App., 
60 A.2d 700, cause remanded on 
other grounds 172 F.2d 281, 84 U.S. 
App.D.C. 232, certiorari denied 70 
S.Ct. 135, 338 U.S. 874, 94 L.Ed. 
536, rehearing denied 70 S.Ct. 245, 
338 U.S. 901, 94 L.Ed. 555. 

Kan.—Nicolay v. Kill, 170 P.2d 823, 
161 Kan. 667. 

Ky.—Conard v. Commonwealth, 282 S. 

W. 1082, 214 Ky. 137. 

Mo.—State v. Williams, 263 S.W. 
198—State v. Belknap, 221 S.W. 
39. 

Tex.—Turner v. State, 217 S.W.2d 413, 
153 Tex.Cr. 46—Hilley v. State, 289 
S.W. 61, 105 Tex.Cr. 436—Lee v. 
State, 250 S.W. 678, 94 Tex.Cr. 233 
—Rhodes v. State, 248 S.W. 679, 
93 Tex.Cr. 574- 

Va.—Commonwealth v. Thompson, 
109 S.E. 447, 131 Va. 847. 

Grounds specified in statute 

Ark.—Wilkerson v. State, 189 S.W.2d 
800, 209 Ark. 138—Meyers v. State, 

50 S.W.2d 234, 185 Ark. 892. 

Mere formal sufficiency of applica¬ 
tion for continuance is not enough 
to require granting same. 

Mo.—State v. Le Beau, 306 S.W.2d 
482. 

Season for attorney’s absence 

Refusal of continuance because of 
absence of accused’s attorney was 
not error, where affidavit failed to 
state reason for absence. 

Ky.—Barnett v. Commonwealth, 20 
S.W.2d 463, 230 Ky. 614. 


Season for failure to he ready for 
trial should be stated on a motion 
for continuance. 

Ky.—Jones v. Commonwealth, 102 
S.W.2d 345, 267 Ky. 465. 

Where no reasons were stated, even 
orally. In support of a motion for con¬ 
tinuance, the motion was insufficient 
and properly denied, it being settled 
that "a motion for continuance must 
be supported by affidavit setting out 
the reasons for the continuance.” 
Ky.—Smith v. Commonwealth, 128 
S.W.2d 590, 592, 278 Ky. 384. 

95. Okl.—Freeman v. State, 203 P. 

1052, 20 Okl.Cr. 443. 

Tex.—Little v. State, 95 SW.2d 141, 
130 Tex.Cr. 603—Mullin v. State, 
24 S.W.2d 423, 114 Tex.Cr. 225- 
Porter v. State, Cr., 20 S.W.2d 776 
—Mitchell v. State, 10 S.W.2d 87, 
111 Tex.Cr. 101—Forrester v. State, 
252 S.W. 785, 95 Tex.Cr. 62—Beard 
v. State, 220 S.W. 342, 87 Tex.Cr. 
205. 

Continuance properly refused 

(1) In general. 

Utah.—State v. Harries, 221 P.2d 605, 
118 Utah 260. 

(2) Where a motion for a continu¬ 
ance for Inability to get witnesses did 
not state when accused had the sub¬ 
poena for the witnesses issued, nor 
where they were when it was given 
to the sheriff for service, except that 
they were out of the jurisdiction, nor 
state why they left the state, nor 
grounds for believing he could se¬ 
cure their attendance at a later date, 
it was too Indefinite, and a refusal 
to continue the case was not an 
abuse of discretion. 

Ark.—Mason v. State, 237 SW. 435, 
152 Ark. 36, 40. 

(3) Motion at opening of trial, re¬ 
questing continuance because of ab¬ 
sence of certain witnesses whose 
name or names and residence are un¬ 
known to accused, was not adequate 
and overruling of motion was not an 
abuse of discretion. 
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Iowa.—State v. Meeks, 65 N.W.Sd 76, 
245 Iowa 1231, certiorari denied 
Meeks v. State of Iowa, 75 S.Ct. 
225, 348 U.S. 902, 99 L.Ed. 708. 

96. Ariz.—Eytinge v. Territory, 100 
P. 443, 12 Ariz. 131. 

16 C.J. p 499 note 55. 

97. Tex.—Young v. State, 57 S.W. 
2d 171, 123 Tex.Cr. 105. 

16 C.J. p 499 note 56. 

98. Ky.—Young v. Commonwealth, 
111 S.W.2d 433, 271 Ky. 65. 

Or.—State v. Finch, 103 P. 505, 64 
Or. 482. 

99. Cal.—People v. Walton, 276 P. 
426, 97 C.A. 782—People v. Hin- 
shaw, 182 P. 59, 40 C.A. 672. 

Fla.—Acree v. State, 15 So.2d 262, 153 
Fla. 561. 

La.—State v. Jones, 197 So. 249, 195 
La. 611. 

Okl.—Cupp v. State, 136 P.2d 700, 
76 Okl.Cr. 342—White v. State, 134 
P.2d 1039, 76 Okl.Cr. 147. 

16 C.J. p 499 note 58. 

1. Ky.—Medlock v. Commonwealth, 
285 S.W. 232, 215 Ky. 498. 

Tex.—Nutt v. State, 161 SW.2d 103, 
144 Tex.Cr. 103. 

16 C.J. p 499 note 59. 

2. Tex.—Brooks v. State, 115 S.W. 
2d 678, 134 Tex.Cr. 269. 

16 C.J. p 499 note 60. 

3. La.—State v. McDonald, 99 So. 
713, 155 La. 9G3. 

4. Ill.—Austine v. People, 110 Ill. 
248. 

5. Ill.—Austine v. People, supra. 

16 C.J. p 499 note 62. 

6. Mo.—State v. Peters, 167 S.W. 
520, 258 Mo. 334. 

7. Ga.—Austin v. State, 128 S.E. 
791, 160 Ga. 509. 

Middleton v. State, 148 S.E. 304, 
39 Ga.App. 697—O’Neal v. State, 113 
S.E. 43, 28 Ga.App. 51. 

8. Okl.—Ross v. State, 246 P. 645, 
34 Okl.Cr. 363—Green v. State, 232 
P. 853, 29 Okl.Cr. 145. 

16 C.J. p 499 note 67. 
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infra § 520, it will be presumed that accused stated 
his case most favorably to himself and no intend¬ 
ments will be indulged in favor of the application. 
Motions for continuance in criminal cases are to 
be even more closely scanned than in civil cases, be¬ 
cause of the greater temptation to delay. 9 

b. Second or Further Applications 

A second or further application should comply with 
statutory requirements governing the form and requisites 
of applications generally and of subsequent applications 
particularly, and under some practice the application 
should show on its face whether It is a first or a subse¬ 
quent application. A supplemental application may be 
regarded as a subsequent application. 

Under certain circumstances a second or further 
application for a continuance may be necessary. 9 - 60 
A second or further application for a continuance 
should comply with requirements of local practice 
or statute, 10 as by containing all requisites for a 


first application, 11 and in addition thereto such fur¬ 
ther requisites as may be prescribed for a second or 
further application. 12 Nothing will be presumed in 
aid of a second application for continuance, 13 and 
a subsequent application for a continuance is prop¬ 
erly denied where it fails to comply with the form 
and requisites of applications generally or of sub¬ 
sequent applications particularly, 14 as where it fails 
to show diligence, 15 or adequate grounds for the 
continuance, 16 or otherwise fails to meet the re¬ 
quirements of applications for a continuance in a 
criminal case as set forth in the preceding subsec¬ 
tion and in other sections of the current chapter. 
A court will rarely, if ever, tolerate two applica¬ 
tions for a continuance on the same grounds at the 
same term, 17 although they may be differently stat¬ 
ed; 18 and where a continuance has been refused, 
another motion at the same term will not be enter¬ 
tained except on material facts not existing at the 


9 . Fla.—Moore v. State, 62 So. 971, 
59 Fla. 23—Clements v. State, 40 
So. 432, 51 Fla. 6. 

9.50 Second application held neces¬ 
sary 

Where accused filed motion for con¬ 
tinuance on day of trial on ground 
that It was necessary so that he 
might have access to certain rec¬ 
ords to prepare his defense, and such 
records were In custody of police 
and were not made available to ac¬ 
cused until close of prosecution's 
case, accused was not entitled to 
continuance on such ground in ab¬ 
sence of another request for contin¬ 
uance after he had obtained and 
examined records. 

Cal.—People v. Davis, 276 P.2d 801, 
43 C.2d 661, certiorari denied Da¬ 
vis v. People of State of Califor¬ 
nia, 75 S.Ct. 581, 349 U.S. 905, 99 
L.Ed. 1241. 

10. Tex.—Davis v. State, 49 S.W.2d 

805, 120 Tex.Cr. 330—Williams v. 
State, 49 S.W.2d 772, 120 Tex.Cr. 
288—Perkins v. State, 46 S.W.2d 
672, 120 Tex.Cr. 399—Davis v. 

State, 10 S.W.2d 116, 110 Tex.Cr. 
605—Brannan v. State, 1 S.W.2d 
279, 108 Tex.Cr. 418. 

16 C.J. p 506 note 35. 

11. Tex.—Davis v. State, 49 S.W.2d 
805, 120 Tex.Cr. 330. 

12. Tex.—Davis v. State, supra. 

16 C.J. p 505 note 31 [b] (1). 

13. Tex.—Williams v. State, 49 S.W. 
2d 772, 120 Tex.Cr. 288—Perkins 
v. State, 46 S.W.2d 672, 120 Tex. 
Cr. 399—Garland v. State, Cr., 31 
S.W.2d 449—Brannan v. State, 1 S. 
W.2d 279, 108 Tex.Cr. 418—Crosby 
v. State, 299 S.W. 236, 108 Tex.Cr. 
28—Hornsby v. State, 237 S.W. 
940, 91 Tex.Cr. 166. 

16 C.J. p 506 note 34. 


14, Ky.—Seymour v. Commonwealth, 
295 S.W. 142, 220 Ky. 348. 

Tex.—Williams v. State, 49 S.W.2d 
772, 120 Tex.Cr. 288—Davis v. State, 
10 S.W.2d 116, 110 Tex.Cr. 605— 
Beckwith v. State, 284 S.W. 546, 
104 Tex.Cr. 467. 

Admissibility of evidence sought 

On a second application by accused 
for continuance, the affidavit must, 
in addition to setting out the facts 
to which the absent witness would 
testify if present, show that such 
testimony was both admissible and 
material, and that It could not be 
procured from any other source 
known to accused. 

Tex.—Taylor v. State, 227 S.W. 679, 
88 Tex.Cr. 470. 

Essential statement In second ap¬ 
plication for continuance is that tes¬ 
timony cannot be obtained from any 
other source known to movant. 

Tex.—McNeil v. State, 26 S.W.2d 217, 
114 Tex.Cr. 514. 

Probability of obtaining testimony at 
next term 

Failure to aver that accused had 
reasonable expectation of procuring 
testimony from absent witness at 
next term was fatal, in absence of 
showing that application was first 
application for continuance. 

Tex.—Perkins v. State, 46 S.W.2d 
672, 120 Tex.Cr. 399. 

15. Miss.—Cox v. State, 103 So. 129, 
138 Miss. 370. 

Tex.—Weaver v. State, 38 S.W.2d 
85, 117 Tex.Cr. 335—Norris v. State, 
21 S.W.2d 1044, 114 Tex.Cr. 222— 
Hale v. State, 16 S.W.2d 1068, 112 
Tex.Cr. 422—Mayo v. State, 7 S.W. 
2d 575, 110 Tex.Cr. 65—Hall v. 
State, 288 S.W. 202, 105 Tex.Cr. 
365—Jeffers v. State, 283 S.W. 785, 
104 Tex.Cr. 199—Bell v. State, 224 
S.W. 1108, 88 Tex.Cr. 64. 
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Discovery of absence of witness In 
time for original application 
Supplemental application for con¬ 
tinuance, not containing averments 
exempting applicant from lack of 
diligence in failing to discover ab¬ 
sence of witness in time to Include 
him in original application for con¬ 
tinuance at present trial, was held 
properly refused. 

Tex.—Ferguson v. State, 276 S.W. 
919, 101 Tex.Cr. 670. 

16. Tex.—Burleson v. State, 102 S. 

W.2d 1063, 132 Tex.Cr. 89—Glossup 
v. State, 101 S.W.2d 251, 131 Tex. 
Cr. 645—Caldwell v. State, 75 S.W. 
2d 259, 127 Tex.Cr. 164—Winfrey v. 
State, 55 S.W.2d 1046, 122 Tex.Cr. 
480—Williams v. State, 49 S.W.2d 
772, 120 Tex.Cr. 288—Wheeler v. 
State, 42 S.W.2d 69, 118 Tex.Cr. 
358—Bascom v. State, 24 S.W.2d 
437, 114 Tex.Cr. 32—Adams v. 

State, 21 S.W.2d 1057. 113 Tex.Cr. 
601—Hale v. State, 16 S.W.2d 1068, 
112 Tex.Cr. 422—McKenzie v. State, 

11 S.W.2d 172, rehearing denied 

12 S.W.2d 578, 111 Tex.Cr. 299— 
Brannan v. State, 1 S.W.2d 279, 
108 Tex.Cr. 418—Beckwith v. State, 
284 SW. 546, 104 Tex.Cr. 467- 
Mills v. State, 277 SW. 1077, 102 
Tex.Cr. 473—Tinker v. State, 269 
SW. 778, 99 Tex.Cr. 869—Carpen¬ 
ter v. State, 265 SW. 706, 98 Tex. 
Cr. 307—Donaldson v. State, 260 
S.W. 185, 97 Tex.Cr. 217—McKnight 
v. State, 248 SW. 377, 93 Tex.Cr. 
401—Taylor v. State, 227 SW. 679, 
88 Tex.Cr. 470—Brown v. State, 215 
S.W. 97, 85 Tex.Cr. 618—Steel v. 
State, 200 SW. 381, 82 Tex.Cr. 483 
—Cortez v. State, 198 S.W, 781, 82 
Tex.Cr. 143. 

17. Ind.—McCorkle v. State, 14 Ind. 
39. 

18. La.—State v. Redmond, 37 La. 
Ann. 774. 
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time the former was made, or on facts which, if 
existing, it is clear were not, and by the exercise of 
reasonable diligence could not have been, known at 
such time. 19 

Under some practice the application should show 
on its face whether it is the first or a subsequent 
application, 20 and if it fails affirmatively to show 
that it is a first application will be presumed to be 
a second or subsequent application. 21 

What constitutes a subsequent application . Where 
a continuance has been entered up by the parties by 
consent, another application thereafter is a second 
or a subsequent application, 22 and an application 
made after a postponement is a subsequent applica¬ 
tion, 23 as is an amended or supplemental applica¬ 
tion. 24 Where an original application for a contin¬ 
uance has been refused, some courts hold that an¬ 
other application is not to be regarded as a subse¬ 
quent application within the meaning of statutes 


prescribing the requisites of subsequent applica¬ 
tions, 25 although other authorities are to the con¬ 
trary. 26 

Further continuances and applications therefor 
are discussed infra §§ 527-529. 

§ 511. -Stating Conclusions 

The application for a continuance In a criminal case 
should state the essential facts on which it is based and 
not mere conclusions. 

It is essential that the affidavit or application state 
with detail the facts and conditions relied on as con¬ 
stituting the ground for a continuance, and not mere 
conclusions which the pleader, through his own per¬ 
sonal knowledge of the facts, has formed. 27 Thus, 
generally it is not enough merely to allege that the 
testimony is material, 28 that due diligence was 
used, 29 that appellant’s counsel has not been able 
to make the investigation necessary to prepare his 


19. Ga.—Edenfleld v. State, 105 S.B. 
732, 26 Ga.App. 206. 

16 C.J. p 488 note 98. 

20. Tex.—Washington v. State, 32 S. 
W. 694, 35 Tex.Cr. 156. 

16 C.J. p 506 note 32. 

21. Tex.—McNeil v. State, 26 S.W. 
2d 217, 114 Tex.Cr. 514—McKenzie 
v. State, 11 SW.2d 172, rehearing 
denied 12 S.W.2d 578, 111 Tex.Cr. 
299. 

16 C.J. P 506 note 33. 

Statement in application for con¬ 
tinuance that accused was placed in 
Jail on May 12 and his case called 
for trial May 14 did not amount to 
averment that this was first applica¬ 
tion, where trial occurred more than 
six months after return of indict¬ 
ment. 

Tex.—Harris v. State, 26 SW.2d 225, 
114 Tex.Cr. 647. 

22. Tex.—Whitflll v. State, 169 S.W. 
681, 75 Tex.Cr. 1. 

16 C.J. p 506 note 36. 

23. Tex.—Winfrey v. State, 55 S.W. 
2d 1046, 122 Tex.Cr. 480—Williams 
v. State, 49 SW.2d 772, 120 Tex. 
Cr. 288—Wheeler v. State, 42 S. 
W.2d 69, 118 Tex.Cr. 358—Garland 
v. State, Cr., 31 S.W.2d 449—Bran- 
nan v. State, 1 S.W.2d 279, 108 
Tex.Cr. 418. 

16 C.J. p 506 note 36 [a]. 

24. Tex.—Mullin v. State, 24 S.W.2d 

423, 114 Tex.Cr. 225—Crosby v. 

State, 299 S.W. 236, 108 Tex.Cr. 
28—Jeffers v. State, 283 S.W. 785, 
104 Tex.Cr. 199—Ferguson v. State, 
276 SW. 919, 101 Tex.Cr. 670—Cof¬ 
fey v. State, 198 S.W. 326, 82 Tex. 
Cr. 57. 

25. Mo.—State v. Maguire, 69 Mo. 
197. 


26- Tex.—Bice v. State, 117 S.W. 

163, 55 Tex.Cr. 529. 

16 C.J. p 506 note 38. 

Continuance sought by accused on 
retrial, after reversal of conviction 
on former trial was held not a first 
reouest for continuance, where con¬ 
tinuance had been sought and over¬ 
ruled at former trial. 

Tex.—Tinker v. State, 269 S.W. 778, 99 
Tex.Cr. 369. 

27. Fla.—Diehl v. State, 158 So. 504, 
117 Fla. 816. 

Ga.—Townsend v. State, 50 S.E.2d 
801, 78 Ga.App. 385. 

Mo.—State v. Knight, 206 SW.2d 330, 
356 Mo. 1233. 

N.M.—State v. Fernandez, 248 P.2d 
679, 56 N.M. 689. 

Okl.—Bennett v. State, 222 P. 705, 
26 Okl.Cr. 124. 

Tex.—Halbert v. State, 51 S.W.2d 321, 
121 Tex.Cr. 355—Estep v. State, 
298 SW. 283, 107 Tex.Cr. 538— 
Jordan v. State, 255 SW. 735, 96 
Tex.Cr. 70. 

Wash.—State v. Smythe, 268 P. 133, 
148 Wash. 65. 

16 C.J. p 499 note 71. 

Absence of counsel 
Under statute authorizing contin¬ 
uance if attendance of counsel who 
is a state representative is neces¬ 
sary to fair and proper trial, affi¬ 
davits for continuance must state 
facts which support such a finding. 
Mo.—State v. Knight, 206 S.W.2d 330, 
356 Mo. 1233. 

Application held sufficient 
Affidavit, stating that accused's at¬ 
torney was member of legislature 
and attending session thereof, was 
sufficient to support accused's ap¬ 
plication for continuance, although 
further allegation therein that such 
attorney's presence at trial was nec¬ 
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essary in order that Justice might 
be done was a conclusion. 

Mo.—State v. Myers, 179 S.W.2d 72, 
352 Mo. 735. 

28. Tex.—Little v. State, 95 S.W.2d 

141, 130 Tex.Cr. 603— Moore v. 

State, 78 S.W.2d 189, 127 Tex.Cr. 
637—Perkins v. State, 46 S.W.2d 
672, 120 Tex.Cr. 399. 

16 C.J. p 500 note 72. 

29. Ark.—Taylor v. State, 101 S.W. 
2d 956, 193 Ark. 691. 

Ky.—Fowler v. Commonwealth, 86 S. 
W.2d 148, 260 Ky. 433—Davidson v. 
Commonwealth, 15 S.W.2d 431, 228 
Ky. 565. 

La.—State v. Doty, 104 So. 736, 158 
La. 842. 

Mo.—State v. Cooley, 221 S.W.2d 
480. 

Okl.—Gorum v. State, 92 P.2d 1086, 
67 Okl.Cr. 75. 

Tex.—Saldivar v. State, 187 SW.2d 
996, 148 Tex.Cr. 417. 

16 C.J. p 500 note 73, p 503 note 7. 
“Made diligent effort” 

Statement of accused’s counsel, in 
murder prosecution, that counsel had 
“made diligent effort to find names 
of all witnesses to the shooting," did 
not suffice to show that due dili¬ 
gence had been exercised to secure 
witnesses, so as to merit continuance 
on ground that a witness was out of 
state at time case was called for 
trial, since counsel’s statement was 
merely a conclusion. 

Tex.—Gamez v. State, 112 S.W.2d 196, 
133 Tex.Cr. 481. 

Sufficient averment of facts as to 
diligence to obviate objection that 
application consisted of mere con¬ 
clusions. 

Ky.—Brock v. Commonwealth, 8 S. 
W.2d 390, 225 Ky. 264. 
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case for trial,®® or that public excitement® 1 or local 
prejudice 32 exists, without showing facts on which 
such conclusion is predicated. An affidavit for a 
continuance on the ground of absence of witnesses 
should state the facts to which such witnesses will 
testify, and not the conclusions derived from their 
testimony. 33 

§ 512. - Allegations on Information and 

Belief 

An application for a continuance made on informa¬ 
tion and belief should set forth the facts supportino the 
belief. 

It is not sufficient for the affidavit to state merely 
that affiant is “informed and believes” of the ex¬ 
istence of a certain ground. He must state the 
facts on which his belief is founded, that the court 


CRIMINAL LAW §§ 511-513(1) 

may judge whether or not his conclusions are rea¬ 
sonable and well founded; 34 and if affiant alleges 
that he has been informed of certain facts or con¬ 
ditions, the sources of the information including the 
names and whereabouts of the informants should be 
given, 35 or the affidavit of his informant should be 
submitted, as shown supra § 508. 

§ 513(1). -Particular or Special Aver¬ 

ments 

The applicant for a continuance should aver his good 
faith and negative purposes of delay. 

An application for a continuance should contain 
averments showing that it is made in good faith, 36 
to obtain substantial justice, 36 * 5 and not for vexa¬ 
tious purposes or delay. 37 


30. Ga.—Foster v. State, 100 S.E.2d 
426, 213 Ga. 601, certiorari denied 
Foster V. State of Georgia, 78 S.Ct. 
559, 355 TJ.S. 967, 2 L.Ed.2d 542. 

Ky.—Brown v. Commonwealth, 241 
SW. 846, 195 Ky. 166. 

16 C.J. p 500 note 74. 

Facts showing inability to prepare in 
time allowed 

Where an attorney was appointed 
six days before trial to defend one 
charged with first degree murder, on 
complaint that insuflicient time was 
given to prepare for trial, the ap¬ 
plication for postponement should 
have stated facts showing, in the 
time allowed, an inability to learn 
of witnesses by whom pertinent 
facts could have been proved. 

Tex.—Apolinar v. State, 244 S.W. 813, 
92 Tex.Cr. 583. 

31. Ga.—Hulsey v. State, 159 S.E. 
270, 172 Ga. 797. 

16 C.J. p 500 note 75. 

32. Ky.—Combs v. Commonwealth, 
165 S.W.2d 832, 292 Ky. 1. 

Va.—Wright v. Commonwealth, 77 
S.E. 503, 114 Va. 872. 

33. Ky.—Pierce v. Commonwealth, 
283 S.W. 418, 214 Ky. 454. 

Tex.—Perkins v. State, 46 S.W. 2d 
672, 120 Tex.Cr. 399—Von Senden 
v. State, Cr., 45 S.W. 725. 

Alibi witness 

An application for continuance, 
setting out mere conclusions and 
vague and indefinite statements pro¬ 
posed to be proved by alibi witness, 
is properly overruled. 

Tex.—Fulton v. State, 277 S.W. 651, 
102 Tex.Cr. 146. 

Stating that witness would testi¬ 
fy accused did not commit crime is 
an allegation of a mere conclusion 
and insufficient, as the application 
should set forth the facts to which 
the witness would testify. 

Ark.—Parker v. State, 20 S.W.2d 113, 
179 Ark. 1064. 


34. Ariz.—Callaghan v. State, 155 
P. 308, 17 Ariz. 529. 

Mo.—State v. Gadwood, 116 S.W.2d 
42, 342 Mo. 466—State v. Worden, 
56 S.W.2d 595, 331 Mo. 566. 

16 C.J. p 500 note 78. 

Uncertain information 

There is no abuse of discretion in 
overruling a motion for a continu¬ 
ance, where the desired testimony 
is cumulative and is predicated on 
uncertain information and belief. 
Okl.—Howard v. State, 211 P. 1065, 23 
Okl.Cr. 1. 

35. Ariz.—Callaghan v. State, 155 P. 
308, 17 Ariz. 529. 

16 C.J. p 500 note 79. 

36. Fla.—Andrews v. State, 184 So. 
88, 134 Fla. 450. 

Kan.—State v. Smithhisler, 205 P. 
348, 110 Kan. 646. 

Mo.—State v. Kimbrough, 166 S.W.2d 
1077, 350 Mo. 609—State v. Gad- 
wood, 116 SW.2d 42, 342 Mo. 466. 

16 C.J. p 505 note 28. 

Inconsistency showing bad faith 
Where accused stated in first affi¬ 
davit for continuance expectancy to 
prove by absent witness that ac¬ 
cused did not maintain certain house 
where liquor was sold, and In second, 
expectancy to prove that in afore¬ 
said place he had instructed em¬ 
ployee not to sell to minors, re¬ 
fusal of continuance was warrant¬ 
ed because inconsistency showed bad 
faith. 

Cal.—People v. Ortini, 232 P. 751, 70 
C.A. 172. 

36.5 Mo.—State v. White, App., 313 
S.W.2d 47. 

37. Fla.—Robertson v. State, 60 So. 
118, 64 Fla. 437. 

Ga.—Austin v. State, 128 S.E. 791, 
160 Ga. 509—Ivey v. State, 113 S.E. 
175, 154 Ga. 63. 

Carr v. State, 98 S.E.2d 231, 95 
Ga.App. 513—Crow v. State, 70 S.E. 
2d 601, 86 Ga.App. 11—Nelson v. 
State, 66 S.E.2d 751, 84 Ga.App. 
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596—Golden v. State, 47 S.E.2d 513, 
76 Ga.App. 851—Tyree v. State, 39 
S.E.2d 441, 74 Ga.App. 229—McKen¬ 
zie v. State, 33 S.E.2d 539. 72 Ga. 
App. 208—James v. State, 32 S.E.2d 
431, 71 Ga.App. 867—Sutton v. 

State, 28 S.E.2d 663, 70 Ga.App. 
499—Wheeless v. State, 17 S.E.2d 
190, 66 Ga.App. 60—Clarke v. State, 
153 S.E. 616, 41 Ga.App. 556— 

Middleton v. State, 148 S.E. 304, 39 
Ga.App. 697—Shehaney v. State, 
147 S.E. 728, 39 Ga.App. 546—Buck¬ 
ner v. State, 127 S.E. 154, 33 Ga. 
App. 559—Lewis v. State, 120 SJS. 
33, 31 Ga.App, 177—Vaughn v. 

State, 118 S.E. 758, 30 Ga-App. 374 
—Joiner v. State, 118 S.E. 222, 30 
Ga.App. 342—O’Neal v. State, 113 
S.E. 43, 28 Ga.App. 51—Long v. 
State, 102 S.E. 359, 25 Ga.App. 22. 
Mo.—State v. White, App., 313 S.W. 
2d 47. 

Tex.—McKinley v. State, 211 S.W.2d 
745, 152 Tex.Cr. 167—Lloyd v. 

State, 196 S.W.2d 929, 149 Tex.Cr. 
514—Ware v. State, 181 S.W.2d 279, 
147 Tex.Cr. 444—Worlds v. State, 
176 S.W.2d 958, 146 Tex.Cr. 545— 
Brocker v. State, 162 S.W.2d 408, 
144 Tex.Cr. 283—White v. State, 95 
S.W.2d 429, 131 Tex.Cr. 69—Wil¬ 
liams v. State, 278 S.W. 1103, 102 
Tex.Cr. 558. 

16 C.J. p 505 note 28. 

Statute held mandatory 

Statute requiring that an applica¬ 
tion for a continuance shall state 
that the application Is not made for 
delay is mandatory. 

Tex.—Martinez v. State, 161 S.W.2d 
75, 144 Tex.Cr. 143. 

Sufficiency of averments 

(1) Averment that application for 
continuance is not made for delay 
alone does not satisfy statute requir¬ 
ing averment that application is not 
made for delay. 

Tex.—Watson v. State, 227 S.W.2d 
559, 154 Tex.Cr. 438—Turpin v. 
State, 192 S.W.2d 277, 149 TexCr. 
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§ 513(2).-Particular Matters Re¬ 

specting Absent Witnesses and 
Testimony 

a. In general 

b. Nature, truth, and admissibility of ex¬ 

pected testimony 

a. In G-eneral 

An application for a continuance to secure the tes¬ 
timony of an absent witness should show all requisite 
facts, such as absence of the witness, a cause for ab¬ 
sence not chargeable to applicant, the identity and where¬ 
abouts of the witness, and reasonable probability that his 
testimony may be secured. 


An application for a continuance to secure the 
testimony of an absent witness should be supported 
by an affidavit showing that the witness is in fact 
absent, 38 and should reveal the identity of the wit¬ 
ness, 39 as by stating his name. 40 The application 
should also show the whereabouts of the witness, 41 
it ordinarily being requisite to show either his resi¬ 
dence 42 or that the residence of the witness is un¬ 
known, 48 and to show facts indicating that the ev¬ 
idence of the witness could be procured if the con¬ 
tinuance were granted, as by showing that he is 
within the jurisdiction of the court 44 These rules 


179—Martinez v. State, 161 S.W.2d 
75. 144 Tex.Cr. 143—Allen v. State, 
146 SW.2d 384, 141 Tex.Cr. 94— 
Perkins v. State, 46 S.W.2d 672, 120 
Tex.Cr. 399—Russell v. State, 228 
S.W. 948, $8 Tex.Cr. 582. 

(2) Showing for continuance on 
ground of absence of a witness was 
Insufficient where it failed to state 
that application was not made for 
purpose of delay, even though ac¬ 
cused testified that witness was not 
absent by consent of accused and that 
he expected to have witness present 
at next term of court. 

Ga.—Sutton v. State, 28 S.E.2d 663, 
70 Ga.App. 499. 

38- Ky.—Hunt v. Commonwealth, 
117 S.W.2d 1010, 273 Ky. 806. 

38. D.C.—Corpus Juris Secundum 
cited In Neufleld v. XI. S., 118 F.2d 
375, 380, 73 App.D.C. 174, certiorari 
denied 62 S.Ct. 580, 315 U.S. 798, 86 
L.Ed. 1199. 

Ga.—Harrison v. State, 92 S.E. 388, 
20 Ga-App. 12, rehearing- denied 
95 SJB3. 630, 20 Ga.App. 12. 

Ky.—Catron v. Commonwealth, 105 S. 

W.2d 618, 268 Ky. 536. 

Tex.—Buhler v. State, 210 S.W.2d 
816, 152 Tex.Cr. 43. 

W.Va.—State v. Alie, 9'6 S.E. 1011, 82 
W.Va. 601. 

40 . U.S.—U. S. v. Kennedy, D.C. 
Minn., 45 F.2d 433. 

Ark.—Bryant v. State, 185 S.W.2d 
280, 208 Ark. 192—Taylor v. State, 

101 S.W.2d 956, 193 Ark. 691- 
Shank v. State, 72 SW.2d 519, 189 
Ark. 243—Gooch v. State, 234 SW. 
33, 150 Ark. 268—Tongs v. State, 
197 S.W. 573, 130 Ark. 344. 

Idaho.—State v. McClurg, 300 P. 898, 
50 Idaho 762. 

Ky.—Milter v. Commonwealth, 190 
SW.2d 864, 301 Ky. 66—Smith v. 
Commonwealth, 128 S.W.2d 590, 278 
Ky. 384—Jones v. Commonwealth, 

102 SW.2d 345, 267 Ky. 465—Till¬ 
man v. Commonwealth, 92 S.W.2d 
755, 263 Ky. 488—Carsons v. Com¬ 
monwealth, 47 S.W.2d 997, 243 Ky. 
1—Glisper v. Commonwealth, 217 
S.W. 348, 186 Ky. 276—Owen v. 
Commonwealth, 204 S.W. 162, 181 
Ky. 257. 


La.—State v. Pen ton, 102 So. 14, 157 
La. 68. 

Miss.—Woodruff v. State, 70 So.2d 58, 
220 Miss. 24. 

N.C.—State v. Hackney, 81 S.E.2d 
778, 240 N.C. 230. 

Okl.—Haddock v. State, 298 P. 304, 
50 Okl.Cr. 388. 

Tex.—McKenzie v. State, 11 S.W.2d 
172, 116 Tex.Cr. 395, rehearing de¬ 
nied 12 S.W.2d 578, 111 Tex.Cr. 299 
—Carson v. State, 249 S.W. 1052, 
94 Tex.Cr. 159. 

W.Va.—State v. Simmons, 42 S.E.2d 
827, 130 W.Va. 33—State v. Jones, 
99 S.E. 271, 84 W.Va. 85. 

16 C.J. p 500 note 80. 

Nicknames 

Court did not err in refusing an 

application indefinite as to witnesses 

and residences, witnesses being only 

described as “Big Boy,*' “Red,” etc. 

Tex.—Beard v. State, 220 S.W. 342, 
87 Tex.Cr. 205. 

4L Ark.—Montgomery v. State, 288 
SW. 707, 172 Ark. 1177—Reynolds 
v. State, 286 S.W. 1028, 171 Ark. 
1188—Butts v. State, 285 S.W. 13, 
171 Ark. 568—Laster v. State, 237 
S.W. 91, 151 Ark. 608—Harmon v. 
State, 234 S.W. 164, 150 Ark. 376 
—Hayes v. State, 219 S.W. 312, 
142 Ark. 587. 

Ill.—People v. Wood, 137 N.E. 799, 
306 Ill. 224. 

Ky.—Owen v. Commonwealth, 204 S. 
W. 162, 181 Ky. 257. 

La.—State v. Jones, 98 So.2d 185, 
233 La. 775. 

Mo.—State v. Hubbard, 295 S.W. 788. 

Okl.—Kidd v. State, 136 P.2d 210, 76 
Okl.Cr. 213—Presley v. State, 134 
P.2d 595, 76 Okl.Cr. 120—Guest v. 
State, 287 P. 818, 46 Okl.Cr. 228— 
Sanders v. State, 262 P. 216, 38 
Okl.Cr. 386—Hunt v. State, 260 
P. 512, 38 Okl.Cr. 294. 

Pa.—Commonwealth v. Roberts, 60 A. 
2d 397, 163 Pa.Super. 43—Common¬ 
wealth v. Rouchie, 7 A.2d 102, 135 
Pa.Super. 594. 

Tex.—Aston v. State, 48 S.W.2d 292, 
120 Tex.Cr. 534—Smith v. State, 22 
SW.2d 665, 113 Tex.Cr. 384—Tindel 
v. State, 189 S.W. 948, 80 Tex.Cr. 
14. 

16 C.J. p 500 note 81. 
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42. Fla.—Acree v. State, 15 So.2d 
262, 153 Fla. 561. 

Ky.—Hemphill v. Commonwealth, 96 
S.W.2d 586, 265 Ky. 194—Glisper 
v. Commonwealth, 217 SW. 348, 
186 Ky. 276. 

Miss.—Woodruff v. State, 70 So.2d 58, 
220 Miss. 24. 

Okl.—Cook v. State, 241 P.2d 411, 95 
Okl.Cr. 154—Martin v. State, 222 
P.2d 534, 92 Okl.Cr. 182—Sanders v. 
State, 287 P 846, 46 Okl.Cr. 293- 
Maples v. State, 235 P. 264, 30 Okl. 
Cr. 151—Green v. State, 232 P. 853, 
29 Okl.Cr. 145. 

Tex.—Monett v. State, Cr., 323 S.W. 
2d 456—Edwards v. State, 185 SW. 
2d 111, 148 Tex.Cr. 104—Barrett v. 
State, 92 S.W.2d 446, 130 Tex.Cr. 
56—Winfrey v. State, 65 S.W.2d 
297, 124 Tex.Cr. 670—O’Mary v. 
State, 32 S.W.2d 473, 116 Tex.Cr. 
628—Reynolds v. State, 244 S.W. 
1001, 92 Tex.Cr. 481—Young v. 

State, 230 S.W. 414, 89 Tex.Cr. 230 
—Mills v. State, 204 SW. 642, 83 
Tex.Cr. 515. 

16 C.J. p 500 note 80. 

Time of residence 

Application in October for continu¬ 
ance, alleging absent witness lived 
in county preceding April, was held 
insufficient. 

Tex.—Hale v. State, 16 S.W.2d 1068, 
112 Tex.Cr. 422. 

Temporary absence 
An application for continuance 
based on absence of a witness must 
state the residence of the witness 
and the time when he left the county 
of his residence, if temporarily ab¬ 
sent therefrom. 

Tex.—Hutson v. State, 296 S.W.2d 
245, 164 Tex.Cr. 24. 

43. Fla.—Acree v. State, 15 So.2d 
262, 153 Fla. 561. 

Okl.—Hodge v. State, 258 P.2d 215, 
97 Okl.Cr. 73. 

Tex.—Monett v. State, Cr., 323 S.W. 
2d 456—Winfrey v. State, 65 SW. 
2d 297, 124 Tex.Cr. 670—O’Mary v. 
State, 32 S.W.2d 473, 116 Tex.Cr. 
628—Williams v. State, 278 S.W. 
1103, 102 Tex.Cr. 558—Young v. 
State, 230 S.W. 414, 89 Tex.Cr. 230. 

44. Ala.—Williams v. State, 138 So. 
291, 224 Ala. 6. 
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are followed whether the application is made before 
the trial or during the progress thereof. 45 The fact 
that accused is compelled to disclose to the state’s 
counsel the names of his witnesses and the sub¬ 
stance of their testimony is no reason why the 
judge is not entitled to this information. 46 

Cause of absence of witness. The affidavit for 
a continuance on the ground of absence of a wit¬ 
ness should show proper excuse for his absence, 47 
if such cause is known, 47 - 5 although it has been 
held that, where all the facts specially required by 
the statute have been averred, the party is entitled 


to a continuance regardless of the cause of the ab¬ 
sence; 48 and it is usually held to be necessary that 
the application should contain an averment that the 
witness is not absent by the consent, connivance, or 
procurement of applicant. 49 

Probability of obtaining testimony . Although it 
has been held necessary to allege that there is no 
reasonable expectation of procuring the attendance 
of the witness at the present term of the court, 49 - 5 
the application should show a probability that, if the 
continuance is granted, the evidence of the absent 
witness can be secured 50 and that the evidence of 


Ark.—Maxwell v. State, 225 S.W.2d 
687, 216 Ark. 393. 

Fla.—Acree v. State, 15 So.2d 262, 
153 Fla. 561—Thomas v. State, 76 
So. 780, 74 Fla. 200. 

Ky.—Dehart v. Commonwealth, 287 
S.W.2d 618—Tackett v. Common¬ 
wealth, 261 S.W.2d 298—Jones v. 
Commonwealth, 220 S.W.2d 369, 
310 Ky. 180—Caudill v. Common¬ 
wealth, 193 S.W.2d 426, 301 Ky. 
775—McCormick v. Commonwealth, 
189 S.W.2d 405, 300 Ky. 445—Hunt 
v. Commonwealth, 117 S.W.2d 1010, 
273 Ky. 806—Carter v. Common¬ 
wealth, 81 S.W.2d 883, 258 Ky. 
807. 

45. Mo.—State v. Peters, 167 S.W. 
520, 258 Mo. 334. 

46. Ga.—Moore v. State, 66 S.E. 377, 
7 Ga.App. 77. 

47. Ark.—Butts v. State, 285 S.W. 
13, 171 Ark. 568—Lewis v. State, 
275 S.W. 663, 169 Ark. 340. 

Okl.—Hudson v. State, 203 P. 482, 20 
Okl.Cr. 435. 

Pa.—Commonwealth v. Roberts, 60 A. 

2d 397, 163 Pa.Super. 43. 

W.Va.—State v. Farley, 89 S.E. 738, 
78 W.Va. 471. 

16 C.J. p 501 note 84. 

Illness 

(1) It is not enough that motion 
state that it is accused’s under¬ 
standing that absence of a witness 
who was subpoenaed was because she 
was physically unable to be present, 
but it should substantially show that 
she was sick and unable to attend. 
Ark.—Hannon v. State, 234 S.W. 164, 

150 Ark. 376. 

(2) Affidavit stating that witness 
was sick the night preceding trial, 
and unable to attend court on morn¬ 
ing set for trial, without negativing 
fact that witness might have been 
able to attend court at any time aft¬ 
er that morning, does not sufficiently 
show that witness was unable to at¬ 
tend court at any time during trial. 
Tex.—Shipman v. State, 271 S.W. 

901, 100 Tex.Cr. 93. 

47.5 Miss.—Bone v. State, 41 So.2d 
347, 207 Miss. 20. 

48 . Ind.—Cutler v. State, 42 Ind. 
244. 


49. Ark.—Montgomery v. State, 288 
S.W. 707, 172 Ark. 1177—Davis v. 
State, 244 S.W. 750, 155 Ark. 245. 

Fla.—Acree v. State, 15 So.2d 262, 
153 Fla. 561. 

Ga.—Crow v. State, 70 S.E.2d 601, 86 
Ga.App. 11—Golden v. State, 47 S. 
E.2d 513, 76 Ga.App. 851—Shehaney 
v. State, 147 S.E. 728, 39 Ga.App. 
546. 

Idaho.—State v. McClurg, 300 P. 898, 
50 Idaho 762. 

Ky.—Dehart v. Commonwealth, 287 
S.W.2d 618—Caudill v. Common¬ 
wealth, 193 S.W.2d 426, 301 Ky. 
775—Hunt v. Commonwealth, 117 
S.W.2d 1010, 273 Ky. 806—Carter 
v. Commonwealth, 81 S.W.2d 883, 
258 Ky. 807—Belcher v. Common¬ 
wealth, 287 S.W. 550, 216 Ky. 126— 
Sullivan v. Commonwealth, 257 S. 
W. 13, 201 Ky. 390—Kirk v. Com¬ 
monwealth, 233 S.W. 1060, 192 Ky. 
460. 

La.—State v. Doty, 104 So. 736, 158 
La. 842. 

Okl.—Vowell v. State, 287 P. 1108, 47 
Okl.Cr. 272—Sledge v. State, 269 
P. 385, 40 OkI.Cr. 421—Sanders v. 
State, 262 P. 216, 38 Okl.Cr. 386- 
Hunt v. State, 260 P. 512, 38 Okl. 
Cr. 294—Ryal v. State, 182 P. 253, 
16 Okl.Cr. 266. 

Tex.—Smith v. State, 216 S.W.2d 978, 
153 Tex.Cr. 25—McKinley v. State, 
211 S.W.2d 745, 152 Tex.Cr. 167— 
Edwards v. State, 185 S.W.2d 111, 
148 Tex.Cr. 104—Worlds v. State, 
176 S.W.2d 958, 146 Tex.Cr. 545— 
Doyle v. State, 165 S.W.2d 906, 145 
Tex.Cr. 165—Brocker v. State, 162 
S.W.2d 408, 144 Tex.Cr. 283—Blan¬ 
ton v. State, 161 S.W.2d 1063, 144 
Tex.Cr. 198—Henderson v. State, 
152 S.W.2d 743, 142 Tex.Cr. 337— 
Owens v. State, 149 S.W.2d 964, 
141 Tex.Cr. 499—Clarich v. State. 
129 S.W.2d 291, 137 Tex.Cr. 282— 
Boxie v. State, 81 S.W. 2d 692, 128 
Tex.Cr. 391—McDonald v. State. 68 
S.W.2d 1054, 125 Tex.Cr. 561—Hart¬ 
less v. State, 50 S.W.2d 1097, 121 
Tex.Cr. 181—Mayes v. State, 42 S. 
W.2d 65, 118 Tex.Cr. 612—Green v. 
State, 32 S.W.2d 650, 116 Tex.Cr. 
2—O'Mary v. State, 32 S.W.2d 473, 
116'Tex.Cr. 628—Woods v. State, 
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28 S.W.2d 554, 115 Tex.Cr. 373— 
Reynolds v. State, 244 S.W. 1001, 
92 Tex.Cr. 481. 

16 C.J. p 501 note 86. 

Fatal defect 

Tex.—Henson v. State, 160 S.W.2d 
258, 143 Tex.Cr. 628. 

49.5 Tex.—Turner v. State, 217 S.W. 
2d 413, 153 Tex.Cr. 46—Edwards v. 
State, 186 S.W.2d 111, 148 Tex.Cr. 
104—Henderson v. State, 152 S.W.2d 
743, 142 Tex.Cr. 337. 

Beatey v. State, 16 Tex.App. 421 
—Strickland v. State, 13 Tex.App. 
364. 

50. U.S.—Chastain v. U. S., C.C.A. 
Ga., 138 F.2d 413—Cohen v. U. 
C.C.A.Tex., 35 F.2d 958—Johnson 
v. U. S., C.C.A.Okl. f 32 F.2d 127. 
Ark.—Maxwell v. State, 225 S.W.2d 
687, 216 Ark. 393—Taylor v. State, 
101 S.W.2d 956, 193 Ark. 691— 
O’NTeal v. State, 96 S.W.2d 780, 192 
Ark. 1178—Shank v. State, 72 S.W. 
2d 519, 189 Ark. 243—Edwards v. 
State, 21 S.W.2d 850, 180 Ark. 363 
—Padgett v. State, 286 S.W, 819, 
171 Ark. 556—Lewis v. State, 275 
SW. 663, 169 Ark. 340—Harmon v. 
State, 234 S.W. 164, 150 Ark. 376— 
James v. State, 188 S.W. 806, 125 
Ark. 269. 

Cal.—People v. Haney, 279 P. 1054, 
100 C.A. 295. 

D.C.—Slaughter v. U. S., Mun.App., 
60 A.2d 700, cause remanded on 
other grounds 172 F.2d 281, 84 U. 
S.App.D.C. 232, certiorari denied 70 
S.Ct. 135, 338 U.S. 874, 94 L.Ed. 
536, rehearing denied 70 S.Ct. 245, 
338 U.S. 901, 94 L.Ed. 555. 

Fla.—Johns v. State, 24 So.2d 708, 157 
Fla. 18—Grantham v. State, 190 
So. 495, 139 Fla. 129. 

Ga.—Evans v. State, 145 S.E. 512, 
167 Ga. 261. 

James v. State, 32 S.E.2d 431, 
71 Ga.App. 867—Shehaney v. States 
147 S.E. 728, 39 Ga.App. 546—Moul¬ 
ton v. State, 89 S.E. 341, 18 Gm. 
App. 285. 

Idaho.—State v. McClurg, 300 P. 898, 
50 Idaho 762. 

HI.—People v. Williams, 141 NJS. 296; 
309 Ill. 492. 
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the absent witness could be secured within a rea¬ 
sonable time, 51 as at the next term of court, 52 and 
the application will be insufficient in such respect 
where it indicates a mere possibility, 53 or an unsup¬ 
ported belief, hope, or expectation, 54 of securing the 
desired evidence, as where it fails to set forth the 
facts which support the claim that the evidence is 
reasonably likely to be obtained on a continuance. 55 
Where the application for a continuance fails to 


show any likelihood of obtaining the testimony of 
the witness by the next teem of court, such failure 
of itself alone has been regarded as adequate cause 
for denying the continuance. 56 

In the case of a nonresident witness applicant 
should show how he will be able to secure his at¬ 
tendance, 57 and that he can procure the attendance 
of such witness or that he intends to take his dep¬ 
osition. 58 


Kan.—State v. Hoggard, $8 P.2d 1092, 

146 Kan. 1. 

Ky.—Hemphill v. Commonwealth, 96 
S.W.2d 586, 265 Ky. 194. 

La,—State v. Crispino, 98 So. 623, 
154 La. 1013. 

Mich.—People v. Mascz, 197 N.W. 
542, 226 Mich. 187. 

Miss.—Woodruff v. State, 70 So.2d 
58, 220 Miss. 24—Magee v. State, 
27 So.2d 767, 200 Miss. 861, sugges¬ 
tion of error sustained 28 So.2d 
854 , 200 Miss. 861. 

Mo.—State v. Bockman, 251 S.W.2d 
607—State v. McDonald, 119 S.W.2d 
286, 342 Mo. 998—State v. Reed, 
44 S.W.2d 31, 329 Mo. 203. 

Mont.—State v. Kuilman, 110 P.2d 
969, 111 Mont. 459. 

N.J.—State v. Tulenko, 41 A.2d 381, 23 
N.J.Misc. 249, affirmed 44 A.2d 350, 
133 N.J.Law 385. 

N.M.—State v. Riley, 55 P.2d 743, 40 
N.M. 132—State v. Garcia, 188 P. 
1104, 26 N.M. 70. 

Okl.—Martin v. State, 222 P.2d 534, 
92 Okl.Cr. 182—Fields v. State, 188 
P.2d 231, 85 Okl.Cr. 439—Sanders v. 
State, 287 P. 846, 46 Okl.Cr. 293- 
Guest v. State, 287 P. 818, 46 Okl. 
Cr. 228—Lester v. State, 287 P. 
758, 47 Okl.Cr. 1 56 —Sanders v. 

State, 262 P. 216, 38 Okl.Cr. 386— 
Hunt v. State, 260 P. 512, 38 Okl.Cr. 
294—Maples v. State, 235 P. 264, 
30 Okl.Cr. 151—Green v. State, 232 
P. 853, 29 Okl.Cr. 145—Howard v. 
State, 211 P. 1065, 23 Okl.Cr. 1— 
Hudson v. State, 203 P. 482, 20 Okl. 
Cr. 435—Hill v. State, 200 P. 253, 
19 Okl.Cr. 406—Fisher v. State, 196 
P. 724, 18 Okl.Cr. 540—Brown v. 
State, 175 P. 66, 15 Okl.Cr. 64— 
Owen v. State, 163 P. 548, 13 Okl. i 
Cr. 195. 

Or.—State v. Haines, 34 P.2d 921, 

147 Or. 609. 

Pa.—Commonwealth v. Roberts, 60 
A.2d 397, 163 Pa.Super. 43—Com¬ 
monwealth v. Rouchie, 7 A.2d 102, 
135 Pa.Super. 594. 

Tex.—Boxie v. State, 81 S.W.2d 692, 
128 Tex.Cr. 391—Eary v. State, 
70 S.W.2d 426, 126 Tex.Cr. 54— 
Davidson v. State, 69 S.W.2d 97, 
125 Tex.Cr. 518—Griffin v. State, 
51 S.W.2d 593, 121 Tex.Cr. 173—As¬ 
ton v. State, 48 S.W.2d 292, 120 
Tex Cr. 534—Hill v. State, 255 S.W. 


418, 95 Tex.Cr. 560—Marta v. 

State, 193 S.W. 323, 81 Tex.Cr. 135 
—Tindel v. State, 189 S.W. 948, 80 
Tex.Cr. 14. 

W.Va.—State v. Simmons, 42 S.E.2d 
827, 130 W.Va. 33—State v. Frye, 
127 S.E. 332, 98 W.Va. 504—State 
v. Lutz, 107 S.E. 187, 88 W.Va. 602 
—State v, Alie, 96 S.E. 1011, 82 
W.Va. 601. 

16 C.J. p 505 note 23. 

Fair probability of obtaining pres¬ 
ence or deposition of the absent wit¬ 
ness must be shown to support an 
application for a continuance. 
W.Va.—State v. Jones, 99 S.E. 271, 84 
W.Va. 85. 

Availability for attachment 

Motion for continuance for at¬ 
tachment for absent witness should 
j disclose witness was available or 
! within court’s jurisdiction at time 
of trial. 

Ala.—Williams v. State, 138 So. 291, 
224 Ala. 6. 

Counsel’s mere statement that wit¬ 
ness can be obtained if continuance 
is granted has been held insufficient 
to show that witness can be located 
and brought into the jurisdiction, 
and on such a showing the applica¬ 
tion may properly be refused. 
N.J.—State v. Williams, 155 A. 386, 9 
N.J.Misc. 657. 

Witness a fugitive from justice 

La.—State v. Taylor, 120 So. 875, 167 
La. 1113. 

Application held sufficient 

Where record showed that sub¬ 
poena was served on witness who 
failed to appear because name in 
subpoena was incorrectly spelled, mo¬ 
tion was held not fatally defective 
as not stating facts showing that 
witness could be procured at later 
trial. 

La.—State v. Hattaway, 156 So. 159, 
180 La. 12. 

51- U.S.—Heflin v. TJ. S., C.A.Ala., 
223 F.2d 371. 

Ark.—Harmon v. State, 234 S.W. 164, 
150 Ark. 376. 

Cal.—People v. Collins, 233 P. 97, 
195 C. 325. 

People v. Ortini, 232 P. 751, 70 
C.A. 172. 

Okl.—De Wolf v. State, 245 P.2d 107, 
95 Okl.Cr. 287—Cook v. State, 241 
P.2d 411, 95 Okl.Cr. 154. 
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52- U.S.—Eastman v. U. S., C.C.A 
Mo., 153 F.2d 80, certiorari denied 
66 S.Ct. 1342, 328 U.S. 852, 90 L.Ed. 
1625, rehearing denied 67 S.Ct. 29, 
329 U.S. 819, 91 L.Ed. 698. 

Ark.—Hayes v. State, 219 S.W. 312, 
142 Ark. 587. 

Ga.—Carr v. State, 98 S.E.2d 231, 95 
Ga.App. 513—Crow v. State, 70 S. 
E.2d 601, 86 Ga.App. 11—James v. 
State, 32 S.E.2d 431, 71 Ga.App. 
867—Quarles v. State, 140 S.E. 788, 
37 Ga.App. 520—Cumbie v. State, 
138 S.E. 624, 37 Ga.App. 9. 

Okl.—Presley v. State, 134 P.2d 595, 
76 Okl.Cr. 120. 

Tex.—Henderson v. State, 152 S.W.2d 
743, 142 Tex.Cr. 337. 

53. Ala.—Caldwell v. State, 84 So. 
272, 203 Ala. 412. 

Indefinite and uncertain showing 

as to procuring witness in event of 
a continuance is insufficient to sup¬ 
port the application. 

Okl.—Freeman v. State, 203 P. 1052, 
20 Okl.Cr. 443. 

54. Cal.—People v. Loomis, 149 P. 
581, 170 C. 347. 

Ga.—Patton v. State, 2 S.E.2d 511, 59 
Ga.App, 871. 

W.Va.—State v. Brown, 59 S.E. 508, 
62 W.Va. 546. 

“Naked allegation in the motion 
that appellant believed that, if grant¬ 
ed a continuance until the next term, 
he could procure the attendance of 
the witnesses or their testimony, was 
insufficient." 

Ark.—Las ter v. State, 237 S.W. 91, 92, 
151 Ark. 608. 

55. Ill.—People v. Coniglio, 187 N.E. 
799, 353 Ill. 643—People v. Wood, 
137 N.E. 799, 306 Ill. 224. 

People v. Krause, 196 Ill.App. 
140. 

Okl.—Kidd v. State, 136 P.2d 210, 76 
Okl.Cr. 213. 

S.D.—State v. Davies, 145 N.W. 719, 
33 S.D. 243, Ann.Cas.l916A 1102. 

56. Okl.—Cole v. State, 287 P. 782, 
46 Okl.Cr. 365. 

57. Ark.—Morris v. State, 126 S.W. 
2d 93, 197 Ark. 778—Freeman v. 
State, 234 S.W. 267, 150 Ark. 387. 

58. Okl.—Owen v. State, 163 P. 548, 
13 Okl.Cr. 195. 
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A motion for continuance may be properly over¬ 
ruled where there is no showing that the fees for 
his attendance have been tendered to the absent 
witness. 68 * 5 

b. Nature, Truth, and Admissibility of Expect¬ 
ed Testimony 

One applying for a continuance to secure the testi¬ 
mony of an absent witness should show the substance 
of the expected testimony, its probable truth, and its ad¬ 
missibility In evidence, and, ordinarily, should further 
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show that the expected evidence would not be cumulative 
and can be obtained from no other available source. 

While it has been argued that to disclose, at the 
time the continuance is desired, facts to which it is 
expected an absent witness will testify, may in many' 
instances work a hardship or an injustice on a party 
in the presentation of his case, 59 it is the general 
rule that an application for a continuance should 
show the purport or nature of the missing testi¬ 
mony, or state the specific facts to which the ab¬ 
sent witness would testify, 60 that such witness would 


58.5 U.S.—Chastain v. U. S. f C.C.A. 
Ga., 138 F.2d 413. 

59. W.Va.—State v. Brown, 59 S.E. 
508, 62 W.Va. 546, 548. 

16 C.J. p 501 note 87. 

60. U.S.—:Babb v. U. S., C.A.Tex., 
210 F.2d 473—Farmer v. U. S., C.A. 
N.C., 183 F.2d 328, certiorari denied 
71 S.Ct. 72, 340 U.S. 855, 95 L.Ed. 
626—Chastain v. U. S. r C.C.A.Ga., 
138 F.2d 413—U. S. v. Kennedy, 
D.C.Minn., 45 F.2d 433. 

Alaska Pacific Fisheries v. U. S., 

C. C.A.Alaska, 269 F. 778. 

Ala.—Gast v. State, 167 So. 554, 232 
Ala. 307—Hull v. State, 232 Ala. 
281, 167 So. 553. 

Castona v. State, 84 So. 871, 17 
Ala.App, 421. 

Ark.—Maxwell v. State, 225 S.W.2d 
687, 216 Ark. 393—Montgomery v. 
State, 288 S.W. 707, 172 Ark. 1177— 
Gooch v. State, 234 S.W. 33, 150 
Ark. 268. 

D.C.—Payton v. U. S., 222 F.2d 794, 
96 U.S.App.D.C. 1. 

Slaughter v. U. S., Mun.App., 60 
A.2d 700, cause remanded on other 
grounds 172 F.2d 281, 84 U.S.App. 

D. C. 232, certiorari denied 70 S.Ct. 
135, 338 U.S. 874, 94 L.Ed. 536, re¬ 
hearing denied 70 S.Ct. 245, 338 
U.S. 901, 94 L.Ed. 555. 

Fla.—Dupree v. State, 169 So. 600, 
125 Fla. 58. 

Ga.—Evans v. State, 145 S.E. 512, 
167 Ga. 261. 

Wheel ess v. State, 17 S.E.2d 190, 
66 Ga.App. 60—Tippins v. State, 169 
S.E. 318, 46 Ga.App. 812—Harrison 
v. State, 92 S.E. 388, 20 Ga.App. 
12, rehearing denied 95 S.E. 630, 
20 Ga.App. 12. 

Idaho.—State v. McClurg, 300 P. 898, 
50 Idaho 762. 

Kan.—State v. Hoggard, 68 P.2d 1092, 
146 Kan. 1—State v. KIpers, 201 P. 
68, 109 Kan. 577. 

Ky.—Dehart v. Commonwealth, 287 
S.W.2d 618—Sanders v. Common¬ 
wealth, 269 S.W.2d 208—Miller v. 
Commonwealth, 190 S.W.2d 864, 
301 Ky. 66—Caudell v. Common¬ 
wealth, 151 S.W.2d 1038, 287 Ky. 
145—Smith v. Commonwealth, 128 
S.W.2d 590, 278 Ky. 384—Hunt v. 
Commonwealth, 117 S.W.2d 1010, 
273 Ky. 806—Jones v. Common¬ 
wealth, 102 S.W.2d 345, 267 Ky. 


465—Tillman v. Commonwealth, 92 
S.W.2d 755, 263 Ky. 488—Penning¬ 
ton v. Commonwealth, 91 S.W.2d 
527, 262 Ky. 835—Taylor v. Com¬ 
monwealth, 89 S.W.2d 630, 262 Ky. 
126—Armstrong v. Commonwealth, 
198 S.W. 24, 177 Ky. 690. 

La.—State v. Jones, 98 So.2d 185, 233 
La. 775. 

Mass.—Commonwealth v. Lee, 88 N. 

E.2d 713, 324 Mass. 714. 

Mich.—People v. Hoaglin, 247 N.W. 
141, 262 Mich. 162—People v. 

Mascz, 197 N.W. 542, 226 Mich. 
187—People v. Emaus, 174 N.W. 
180, 207 Mich. 451—People v. 

Emaus, 174 N.W. 177, 207 Mich. 
442. 

Miss.—Eslick v. State, 119 So.2d 355 
—Bynum v. State, 76 So.2d 821, 222 
Miss. 632—Woodruff v. State, 70 
So.2d 58, 220 Miss. 24—Gatlin v. 
State, 68 So.2d 291, 219 Miss. 167 
—Bucklew v. State, 67 So.2d 881, 
218 Miss. 820—Bone v. State, 41 So. 
2d 347, 207 Miss. 20—Magee v. 
State, 27 So.2d 767, 200 Miss. 861, 
suggestion of error sustained 28 
So.2d 854, 200 Miss. 861—Everett v. 
State, 113 So. 186, 147 Miss. 570. 
Mo.—State v. Stidham, 258 S.W.2d 
620. 

Mont.—Corpus Juris cited in State v. 
Showen, 199 P. 917, 919, 60 Mont. 
474. 

N.J.—State v. Tulenko, 41 A.2d 381, 
23 N.J.Misc. 249, affirmed 44 A.2d 
350, 133 N.J.Law 385. 

N.C.—State v. Stevens, 92 S.E.2d 409, 
244 N.C. 40. 

Okl.—Jarrard v. State, 194 P.2d 227, 
87 Okl.Cr. 89—Haddock v. State, 
298 P. 304, 50 Okl.Cr. 388—Sanders 
v. State, 287 P. 846, 46 Okl.Cr. 293— 
Sanders v. State, 262 P. 216, 38 
Okl.Cr. 386—Hunt v. State, 260 P. 
512, 38 Okl.Cr. 294—Ross v. State, 
246 P. 645, 34 Okl.Cr. 363—Dunn v. 
State, 176 P. 86, 15 Okl.Cr. 245. 
Or.—State v. Blount, 26*4 P.2d 419, 
200 Or. 35, certiorari denied 74 S. 
Ct. 711, 347 U.S. 962. 98 L.Ed. 1105 
—State v. Haines, 34 P.2d 921, 147 
Or. 609, 

S.C.—State v. Anderson, 93 S.E.2d 
210, 229 S.C. 403. 

Tex.—Huffstetler v. State, Cr. f 322 S. 
W.2d 624—Becks v. State, 254 S.W. 
2d 396, 158 Tex.Cr. 204—Belrose v. 
State, 242 S.W.2d 378, 156 Tex.Cr. 
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322—Buhler v. State, 210 S.W.2d 
816, 152 Tex.Cr. 43—Lloyd v. State, 
196 S.W.2d 929, 149 Tex.Cr. 514- 
Key v. State, 192 S.W.2d 563, 149 
Tex.Cr. 201—Square v. State, 167 
S.W.2d 192, 145 Tex.Cr. 219—John¬ 
son v. State, 162 S.W.2d 980, 144 
Tex.Cr. 392—Skinner v. State, 159 
S.W.2d 878, 144 Tex.Cr. 21—Coth- 
ren v. State, 141 S.W.2d 594, 139 
Tex.Cr. 644—Carrizal v. State, 134 
S.W.2d 287, 138 Tex.Cr. 103—Mc¬ 
Call v. State, 117 S.W.2d 794, 135 
Tex.Cr. 252—Potett v. State, 72 S. 
W.2d 283, 126 Tex.Cr. 398—La Fitte 
v. State, 54 S.W.2d 133, 122 Tex.Cr. 
239—Shield v. State, 38 S.W.2d 76, 
118 Tex.Cr. 509—Smith v. State, 22 
S.W.2d 665, 113 Tex.Cr. 384—Res- 
pondek v. State, 22 S.W.2d 462, 113 
Tex.Cr. 497—Hilley v. State, 289 S. 
W. 61, 105 Tex.Cr. 436—Wilson v. 
State, 242 S.W. 229, 92 Tex.Cr. 144 
—Walker v. State, 240 S.W. 538, 91 
Tex.Cr. 507—Eason v. State, 232 
S.W. 300, 89 Tex.Cr. 638—Ellis v. 
State, 185 S.W. 997, 79 Tex.Cr. 

461. 

Va.—Mickens v. Commonwealth, 16 
S.E.2d 641, 178 Va. 273, certiorari 
denied 62 S.Ct. 362, 314 U.S. 690, 86 
L.Ed. 552, rehearing denied 62 S. 
Ct. 484, 314 U.S. 717, 86 L.Ed. 570. 
W.Va.—State v. Simmons, 42 S.E.2d 
827, 130 W.Va. 33—State v. Alie, 
96 S.E. 1011, 82 W.Va. 601—State v. 
Hicks, 148 S.E. 131, 107 W.Va. 418. 
16 C.J. p 501 note 88. 

Season for rule 

Facts to which the absent witness 
would testify must be shown to en¬ 
able court to determine whether evi¬ 
dence of absent witness is material 
and admissible. 

Ga.—Mell v. State, 25 S.E.2d 142, 69 
Ga.App. 302. 

Accuracy 

Application should be genuine and 
truthful, and should state as ac¬ 
curately as possible what witness 
would testify to. 

Tex.—Glascoe v. State, 210 S.W. 956, 
85 Tex.Cr. 234. 

Clarity 

Application should set forth with 
reasonable clearness what absent 
witness, if present, would testify to. 
Miss.—Ware v. State, 98 So. 229, 133 
Miss. 837. 
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testify as stated, 61 and that such testimony would 
be a defense to the charge in the case; 61 * 5 and 
under some rules the affidavit of the absent witness 
should be attached to the application, as shown 
supra § 508. 


The application should show, by way of fact and 
not merely by conclusion, as shown supra § 511, that 
the expected testimony would be admissible, 62 as 
by duly showing its competency, 63 relevancy, 64 and 
materiality, 65 especially where the defense sought 


Definitenes* 

(1) Application should state with 
reasonable definiteness the substance 
of the testimony the witness is ex¬ 
pected to give at the trial to enable 
the court to determine its materiality 
and the necessity of his presence. 
W.Va.—State v. Jones, 99 S.E. 271, 

84 W.Va. 85. 

(2) Application for continuance 
must specifically state facts to which 
absent witness will testify. 

U.S.—Babb v. XI. S., CA-Tenn., 210 F. 
2d 473. 

Tex.—Moore v. State, 78 S.W.2d 189, 
127 Tex.Cr. 637—Perkins v. State, 
46 S.W.2d 672, 120 Tex.Cr. 399. 

(3) Motion, which neither sets out 
facts expected to be established by 
absent witnesses, nor shows exercise 
of due diligence to ascertain those 
facts, Is frivolous and properly over¬ 
ruled. 

La.—State v. Penton, 102 So. 14, 157 
La. 68. 

(4) Affidavit containing testimony 
of absent witnesses as to knowledge 
of threats by deceased was too vague 
and indefinite. 

Miss.—Everett v. State, 113 So. 186, 
147 Miss, 570. 

(5) Mere recitation in motion that 
moving party expects to prove cer¬ 
tain things by absent witnesses is 
ftot sufficient. 

Tex.—Parsons v. State, 271 S.W.2d 
643, 160 Tex.Cr. 387, certiorari de¬ 
nied 75 S.Ct. 36, 348 TJ.S. 837, 99 L. 
Ed. 660. 

(6) In murder prosecution, denial 
of accused’s motion for continuance 
based on absence of witness, which 
merely alleged that witness would 
corroborate accused’s claim of alibi 
because otherwise witness would not 
tell the truth but which did not show 
any intelligence coming from witness 
directly or indirectly as to what he 
would say on the witness stand, was 
not error. 

Fla.—Johns v. State, 24 So.2d 708, 
157 Fla. 18. 

Generality 

In a homicide case, court did not 
err in refusing a continuance on ac¬ 
count of the absence of a witness 
who would testify that he was pres¬ 
ent at time deceased borrowed a 
pistol and heard him make “certain 
statements and threats" against ac¬ 
cused, the fact that deceased had 
borrowed the pistol not being a con¬ 
troverted issue, and the statement 
that the witness would testify to 
“certain statements and threats" be¬ 
ing entirely too general for the court 


to determine the bearing on the ques¬ 
tion at issue. 

Tex.—Hays v. State* 234 S.W. 898, 
90 Tex.Cr. 355. 

Vagueness 

Refusing continuance until arrival 
of witness was held not error, where 
statements in application as to what 
evidence was expected were vague, 
and court withheld ruling for three 
hours. 

Tex.—Chatham v. State, 67 S.W.2d 
304, 125 Tex.Cr. 117. 

Substance of testimony expected to 
be proved by the absent witness 
should be shown on the application 
papers. 

Ky.—Carter v. Commonwealth, 81 S. 
W.2d 883, 258 Ky. 807. 

Important evidence of character un¬ 
known to applicant 

Continuance for absent witness 
was held properly denied, where mo¬ 
tion merely stated that witness knew 
Important evidence on behalf of ac¬ 
cused, but that accused was not ad¬ 
vised as to just what it consisted of, 
because he was incarcerated in jail 
when such witness left state. 

Ark.—Lewis v. State, 271 S.W. 708, 
168 Ark. 590. 

Discretionary with court 
Whether applicant for a continu¬ 
ance on the ground of the absence of 
material witnesses will be required 
to state what he expects to prove by 
the absent witness is within the 
sound discretion of the trial court. 
Va.—Anthony v. Commonwealth, 18 
S.E.2d 897, 179 Va. 303. 

Testimony of accused 

Provision of statute that affidavits 
in support of all applications for 
continuance shall contain facts which 
party expects to prove by absent wit¬ 
ness or documents is not controlling 
in criminal case except as to absent 
witness or documents, and accused 
seeking continuance because of his 
condition is not required to set forth 
facts to which he would testify if 
physically and mentally capable of 
testifying. 

Miss.—Eastland v. State, 78 So.2d 
127, 223 Miss. 195. 

Affidavit held sufficient 

Affidavit that accused believed per¬ 
son desired as witness would testi¬ 
fy to certain facts because she was 
truthful, and he knew such facts to 
be true, etc., was sufficient compli¬ 
ance with a rule requiring applicant 
to state facts he believes absent wit¬ 
ness would testify to, and grounds of 
such belief. 


S.C.—State v. Waring, 95 S.E. 143, 
109 S.C. 52. 

61. TJ.S.—Babb v. U. S., C.A.Tex., 210 
F.2d 473. 

Fla.—Johns v. State, 24 So.2d 708, 
157 Fla. 18—Whitman v. State, 122 
So. 567, 97 Fla. 988. 

La.—State v. Crispino, 98 So. 623, 154 
La. 1013. 

Mont.—Corpus Juris cited In State v. 
Showen, 199 P. 917, 919, 60 Mont. 
474. 

Tex.—Humphries v. State, 295 SW. 
2d 218, 163 Tex.Cr. 601—Belrose v. 
State, 242 S.W.2d 378, 156 Tex.Cr. 
322—Tindol v. State, 239 SW.2d 
396, 156 Tex.Cr. 187—English v. 
State, 224 S.W. 511, 87 Tex.Cr. 507 
—Tindei v. State, 189 SW. 948, 80 
Tex.Cr. 14. 

16 C.J. p 501 note 89. 

Favorable character of testimony by 
alienists 

Motion on ground that accused de¬ 
sires to secure alienist witnesses as 
to sanity was properly denied, where 
affidavit does not show why they 
had not theretofore been procured or 
that they would testify as desired by 
accused 

W.Va.—State v. Alie, 96 S.E. 1011, 82 
W.Va. 601. 

61.5 Miss.—Bucklew v. State, 67 So. 
2d 881, 218 Miss. 820. 

62. U.S.—Godsey v. U. S., C.C.A. 
Tenn., 17 F.2d 877. 

Del.—State v. Ploff, 115 A. 307, 1 W. 
W.Harr. 496. 

La.—State v. Crispino, 98 So. 623, 154 
La. 1013. 

Or.—State v. Russell, 34 P.2d 941, 
148 Or. 256. 

Tex.—Hirschberg v. State, 35 SW.Zd 
430, 117 Tex.Cr. 504. 

63. U.S.—Babb v. U. S., C.A.Tex., 
210 F.2d 473. 

Ariz.—Midkiff v. State, 243 P. 601, 29 
Ariz. 523. 

Ind.—Kappes v. State, 166 N.E. 298, 
89 IndApp. 344, transfer denied 
174 N.E. 812, 202 Ind. 365. 

Miss.—Bucklew v. State, 67 So.2d 
881, 218 Miss. 820. 

Tex.—Griffin v. State, 51 SW.2d 593, 
121 Tex.Cr. 173. 

16 C.J. p 502 note 94. 

64. Ark.—Maxwell v. State, 225 SW. 
2d 687, 216 Ark. 393. 

Miss.—Bucklew v. State, 67 So.2d 881, 
218 Miss. 820. 

Tex.—Ross v. State, 25 S.W.2d 332, 
114 Tex.Cr. 439—Eason v. State, 
232 S.W. 300, 89 Tex.Cr. 638. 

65. U.S.—Babb v. U. S., C.A.Tex., 
210 F.2d 473. 
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to be established is that of an alibi. 65 The appli¬ 
cation is properly denied where it shows that the 
testimony to be adduced would not support appli¬ 
cant’s theory of the case. 67 If the absent testimony 
is expected to be used to contradict the testimony 
of an anticipated witness, the affidavit should al¬ 
lege that the anticipated testimony is false. 68 It 
has been held that, if possible, the application should 
state the source of accused’s information as to what 


the absent witness would testify, 66 and the means 
which the witness had of knowing the facts; 76 and 
the application is insufficient where it states merely 
the conclusions of applicant or witness rather than 
the evidential facts of the expected testimony. 71 

Effect of inadmissibility of part of averments . If 
a part of the alleged testimony for which a contin¬ 
uance is sought is inadmissible, it has been held not 


Ala.—Gast v. State, 167 So. 554, 232 
Ala. 307—Hull v. State, 232 Ala. 
281, 167 So. 553. 

Ark.—Padgett v. State, 286 S.W. 
S19, 171 Ark. 556—Gooch v. State, 
234 S.W. 33, 150 Ark. 268. 

Fla.—Smith v. State, 59 So.2d 625, 
34 A.L.R.2d 772—Grantham v. 
State, 190 So. 495, 139 Fla. 129. 
Idaho.—State v. McClurg, 300 P. 898, 
50 Idaho 762. 

Ill. —People v. Trimble, 177 N.E. 696, 
345 Ill. 82. 

Ky.—Dehart v. Commonwealth, 287 
S.W.2d 618—Jones v. Common¬ 
wealth, 220 S.W.2d 369, 310 Ky. 
180—Caudill v. Commonwealth, 193 
,S.W.2d 426, 301 Ky. 775—Hunt v. 
Commonwealth, 117 S.W.2d 1010, 
273 Ky. 806—Fowler v. Common¬ 
wealth, 86 S.W.2d 148, 260 Ky. 433 
—Carter v. Commonwealth, 81 S.W. 
2d 883, 258 Ky. 807—Bowling v. 
Commonwealth, 56 S.W.2d 723, 247 
Ky. 65. 

La.—State v. Jones, 98 So.2d 185, 233 
La. 775. 

Miss.—Bucklew v. State, 67 So.2d 
SSI, 218 Miss. 820. 

Mo.—State v. Stidham, 258 S.W.2d 
620. 

Mont.—State v. Moorman, 321 P.2d 
236, 133 Mont. 148. 

N.J.—State v. Williams, 155 A. 386, 
9 N.JJJisc. 657. 

Okl.—Sanders v. State, 287 P. 846, 46 
Okl.Cr. 293. 

Or.—State v. Russell, 34 P.2d 941, 

148 Or. 256. 

Pa.—Commonwealth v. Rouchie, 7 A. 

2d 102, 135 Pa.Super. 594. 

•Tex.—Lloyd v. State, 196 S.W.2d 929, 

149 Tex.Cr. 514—Causey v. State, 

183 S.W,2d 567, 147 Tex.Cr. 615— 
Boxie v. State, 81 S.W.2d 692, 128 
Tex.Cr. 391—Moore v. State, 78 S. 
W.2d 189, 127 Tex.Cr. 637—Ferrell 
v. State, 74 S.W.2d 982, 127 Tex.Cr. 
115—Smith v. State, 57 S.W.2d 163, 
123 Tex.Cr. 95—Privitt v. State, 43 
S.W.2d 264, 118 Tex.Cr. 303—Ross 
v. State, 25 S.W.2d 332, 114 Tex. 
Or. 439—Hilley v. State, 289 S.W. 
61, 105 Tex.Cr. 436—Eason v. State, 
232 S.W. 300, 89 Tex.Cr. 638— 

Stracner v. State, 215 S.W. 305, 86 
Tex.Cr. 89—Marshall v. State, 200 
S.W. 836, 82 Tex,Cr. 623. 

Utah.—State v. Hartman, 119 P.2d 
112, 101 Utah 298. 

Vt.—State v. Maguire, 138 A. 741, 100 
Vt. 476. 


Va.—Anthony v. Commonwealth, 18 
S.E.2d 897, 179 Va. 303—McElroy v. 
Commonwealth, 149 S.E. 481, 153 
Va. 877—Vineyard v. Common¬ 
wealth, 129 S.E. 233, 143 Va. 546. 
W.Va.—State v. Simmons, 42 S.E.2d 
827, 130 W.Va. 33—State v. Frye, 
127 S.E. 332, 98 W.Va. 504—State 
v. Farley, 89 S.E. 738, 78 W.Va. 
471. 

16 C.J. p 502 note 90. 

Showing materiality on face of ap¬ 
plication 

Application must show on its face 
materiality of testimony of witness. 
Tex.—Perkins v. State, 46 S.W.2d 
672, 120 Tex.Cr. 399—Atwood v. 
State, 277 S.W. 665, 102 Tex.Cr. 
122 . 

Recitals in motion 

Materiality should affirmatively 
appear by recitals in motion. 

Tex.—Robinson v. State, 31 S.W.2d 
1073, 116 Tex.Cr. 367. 

Where faots may or may not be 
material, the facts In connection 
therewith which would make them 
material also must be stated. 

Mo.—State v. Pagels, 4 S.W. 931, 92 
Mo. 300. 

16 C.J. p 502 note 97. 

Dying declaration 
Refusal to continue case because 
of absence of witness to dying decla¬ 
ration of deceased that if his gun 
had been loaded he would have shot 
accused, was held not error, where 
missing testimony was not shown 
to be material because the applica¬ 
tion for continuance was silent as 
to whether absent witness would tes¬ 
tify deceased stated he would have 
shot accused in self-defense or as 
aggressor. 

Miss.—Woulard v. State, 102 So. 781, 
137 Miss. 808. 

66. Tex.—Fulton v. State, 277 S.W. 
651, 102 Tex.Cr. 146. 

16 C.J. p 502 note 91. 

Ability to testify as to alibi 
An application for continuance to 
prove an alibi should be so definite 
as to statement of facts as to at 
least show opportunity of absent 
witness to be able to testify as to 
the alibi. 

Tex.—Fulton v. State, 277 S.W. 651, 
102 Tex.Cr. 146. 

67. Tex.—Revels v. State, 224 S.W. 
689, 88 Tex.Cr. 36. 
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68. Ariz.—Territory v. Barth, 15 P. 
673, 2 Ariz. 319. 

69. III.—Long v. People, 25 N.E. 
851, 135 Ill. 435, 10 L.RJL 48. 

16 C.J. p 502 note 92. 

When, and how Information obtained 
An affidavit for continuance for 
absence of witness, alleging facts to 
which witness would testify and 
which appear to be material, should 
also set forth when and how affiant 
obtained information that absent 
witness would testify as recited In 
affidavit. 

Fla.—Johns v. State, 24 So.2d 708, 
157 Fla. 18—Stinson v. State, 80 So. 
506, 76 Fla. 421. 

70. Tex.—Davis v. State, Cr., 69 S. 
W. 73. 

16 C.J. p 502 note 93. 

71. Ariz.—Midkiff v. State, 243 P. 
601, 29 Ariz. 523. 

La.—State v. Taylor, 120 So. 875, 
167 La. 1113. 

Mo.—State v. Weber, 188 S.W. 122. 
Tex.—Parsons v. State, 271 S.W.2d 
643, 160 Tex.Cr. 387, certiorari de¬ 
nied 75 S.Ct. 36, 348 U.S. 837, 99 L. 
Ed. 660—Cox v. State, 70 S.W.2d 
1005, 126 Tex.Cr. 202. 

W.Va.—State v. Whitecotten, 133 S. 
E. 106, 101 W.Va. 492. 

Insanity 

Affidavits for continuance, because 
of absence of lay witnesses who 
would testify accused was Insane at 
date of homicide, failing to state 
facts on which conclusion was 
based, did not comply with statutory 
requirements. 

Mo.—State v. Cockriel, 285 S.W. 440, 
314 Mo. 699. 

Application not open to objection it 
stated conclusion 

In murder prosecution, refusal of 
continuance because of sickness of 
accused's mother who was alibi wit¬ 
ness was not warranted on theory 
that application setting out that wit¬ 
ness would testify that accused went 
to bed In adjoining room and did not 
leave room or get up until late next 
morning stated conclusion, where it 
was not alleged that witness, who 
suffered from chronic ailment, slept 
during night. 

Mo.—State v. Wright, 77 S.W.M 459, 
336 Mo. 135. 
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to be the duty of the trial court to distinguish the 
admissible from the inadmissible, and to receive 
the one and exclude the other; but it may exclude 
the affidavit as an entirety. 72 

Where testimony of absent witness is on file. 
While a continuance should not be refused merely 
because affiant is unable to state whether or not a 
witness will testify to anything in addition to his 
testimony at a former trial, 73 where, in a second 
trial for the same offense, accused asks a continu¬ 
ance to take the deposition of a witness outside the 
jurisdiction, and the testimony of such witness at 
the former trial is preserved and is admissible, it is 
not error to refuse the application, in the absence 
of a showing that accused expects to prove addition¬ 
al facts by the witness. 74 Where an adjournment is 
requested on the ground that the prosecuting witness 
cannot be found, and the complaint of such wit¬ 
ness, under oath, is on file in the case, it is not 


necessary for the prosecution to show what it ex¬ 
pects to prove by such witness. 75 

Truth of expected testimony . Ordinarily, the af¬ 
fidavit supporting an application for a continuance 
to secure testimony of an absent witness should 
aver the truth, or affiant’s belief in the truth, of the 
expected testimony. 76 However, it has been held 
that, where the affidavit shows that affiant believes 
that the facts are in substance the same as those to 
which the absent witness will testify, a direct aver¬ 
ment that the desired testimony is true is not essen¬ 
tial. 77 

Cumulative or exclusive character of testimony . 
Ordinarily, the application should show that the 
expected testimony of an absent witness, to secure 
which a continuance is asked, is not merely cumula¬ 
tive, 78 and that it is so far exclusive in character 
that the same facts could not be proved by other 
and available means, 79 although cases may arise in 


72. Ala.—Berney v. State, 69 Ala. 
233. 

Ark.—Renfroe v. State, 104 S.W. 542, 
84 Ark. 16. 

73. Va.—Gwatkin v. Commonwealth, 
10 Leigh 687, 37 Va. 687. 

74. Tex.—Ricen v. State, 138 S.W. 
403, 63 Tex.Cr. 89. 

75. Mich.—People v. Shufelt, 28 N. 
W. 79, 61 Mich. 237. 

76. Ark.—Pride v. State, 187 S.W.2d 
906, 208 Ark. 803—Collier v. State, 
154 S.W.2d 569, 202 Ark. 939— 
Cathey v. State, 110 S.W.2d 17, 194 
Ark. 1074—Francis v. State, 77 S. 
W.2d 56, 190 Ark. 93—Shank v. 
State, 72 S.W.2d 519, 189 Ark. 243 
—Lynch v. State, 67 S.W.2d 1011, 
188 Ark. 831—Huddleston v. State, 
53 S.W.2d 1, 186 Ark. 1197—Meyers 
v. State, 50 S.W.2d 234, 185 Ark. 
892—Weaver v. State, 46 S.W.2d 
37, 185 Ark. 147—Estes v. State, 
22 S.W.2d 172, 180 Ark. 656—Padg¬ 
ett v. State, 286 S.W. 819, 171 Ark. 
556—Freeman v. State, 234 S.W. 
267, 150 Ark. 387—Nix v. State, 187 
S.W. 308, 124 Ark. 599. 

Ky.—Dehart v. Commonwealth, 287 
S.W.2d 618—Hunt v. Common¬ 

wealth, 117 S.W.2d 1010, 273 Ky. 
806—Fowler v. Commonwealth, 86 
S.W.2d 148, 260 Ky. 433—Carter v. 
Commonwealth, 81 S.W.2d 883, 258 
Ky. 807—Carroll v. Commonwealth, 
28 S.W.2d 505, 234 Ky. 441—Belcher 
v. Commonwealth, 287 S.W. 550, 216 
Ky. 126—Armstrong v. Common¬ 
wealth, 198 S.W. 24, 177 Ky. 690— 
Truitt v. Commonwealth, 197 S.W. 
797, 177 Ky. 397. 

Mo.—State v. Gaddy, 261 S.W.2d 65 
—State v. Bookman, 251 S.W.2d 
607—State v. Kimbrough, 166 S. 
W.2d 1077, 350 Mo. 609—State v. 
Dalton, 23 S.W.2d 1—State v. Kap¬ 


lan, 16 S.W.2d 35—State v. Martin, 
295 S.W. 543, 317 Mo. 313. 

State v. Smith, App., 59 S.W.2d 
722. 

Okl.—De Wolf v. State, 245 P.2d 107, 
95 Okl.Cr. 287—Sanders v. State, 
287 P. 846. 46 Okl.Cr. 293—Lester 
v. State, 287 P. 758, 47 Okl.Cr. 156 
—Sanders v. State, 262 P. 216, 38 
Okl.Cr. 386—Hunt v. State, 260 P. 
512, 38 Okl.Cr. 294—Braught v. 

State, 179 P. 769, 17 Okl.Cr. 1. 

16 C.J. p 503 note 3. 

Although sufficiently definite In its 
statement of facts to which the ab¬ 
sent witness would testify, an affi¬ 
davit for a continuance was insuffi¬ 
cient where it contained neither an 
allegation that the expected testi¬ 
mony was true nor one that affiant 
believed it to be true. 

Ky.—Rogers v. Commonwealth, 224 
S.W. 348, 188 Ky. 817. 

Fatal defect 

(1) Failure of accused, in moving 
for a continuance, to set forth either 
expressly or by implication the fact 
of her belief in the truth of the mo¬ 
tion filed, as required by statute, ren¬ 
dered the motion fatally defective so 
that court did not err in denying the 
motion. 

Ark.—Carter v. State, 119 S.W.2d 913, 
196 Ark. 746. 

(2) In prosecution for assault with 
a deadly weapon with intent to kill, 
accused’s affidavit for continuance 
because of missing witness was fa¬ 
tally defective in absence of allega¬ 
tion that accused believed the mat¬ 
ters he alleged that missing witness 
would testify to were true. 

Okl.—Crosswhite v. State, Cr., 317 
P.2d 781. 

77. Ill.—North v. People, 28 N.E. 

966, 139 Ill. 81. 

16 C.J. p 503 note 4. 
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78. Ark.—Shank v. State. 72 S.W.2d 
519, 189 Ark. 243. 

Fla,—Whitman v. State, 122 So. 567, 
97 Fla. 988. 

La.—State v. Carter, 25 So. 385, 51 
La.Ann. 442. 

Miss.—Magee v. State, 27 So.2d 767, 
200 Miss. 861, suggestion of error 
sustained 28 So.2d 854, 200 Miss. 
861. 

Okl.—Sanders v. State, 262 P. 216, 38 
Okl.Cr. 386—Hunt v. State, 260 P. 
512, 38 Okl.Cr. 294. 

Va.—Anthony v. Commonwealth, 18 
S.E.2d 897, 179 Va. 303—Vineyard 
v. Commonwealth, 129 S.E. 233, 143 
Va. 546. 

79. Ark.—Jones v. State, 171 S.W.2d 
298, 205 Ark. 806—Taylor v. State, 
101 S.W.2d 956, 193 Ark. 691. 

Cal.—People v. Collins, 233 P. 97, 
195 C. 325. 

Fla.—Smith v. State, 59 So.2d 625, 
34 A.L.R.2d 772—Whitman v. State, 
122 So. 567, 97 Fla. 988. 

Mo.—State v. Hubbard, 295 S.W. 788. 

Mont.—Corpus Juris oited in State 
v. Showen, 199 P. 917, 919, 60 Mont. 
474. 

N.M.—State v. Riley, 55 P.2d 743, 40 
N.M. 132. 

Okl.—Vowell v. State, 287 P. 1108, 
47 Okl.Cr. 272—Green v. State, 232 
P. 853, 29 Okl.Cr. 145—Weeks v. 
State, 183 P. 932, 16 Okl.Cr. 443— 
Dunn v. State, 176 P. 86, 15 Okl. 
Cr. 245—Moseley v. State, 157 P. 
708, 12 Okl.Cr. 402. 

Tex.—France v. State, 187 S.W.2d 80, 
148 Tex.Cr. 341—Stone v. State, 171 
S.W.2d 364, 146 Tex.Cr. 70—Carri- 
zal v. State, 134 S.W.2d 287, 138 
Tex.Cr. 103—Weeks v. State, 115 S. 
W.2d 649, 134 Tex.Cr. 410—Buford 
v. State, 111 S.W.2d 258, 133 Tex. 
Cr. 320—Potett v. State, 72 S.W.2d 
283, 126 Tex.Cr. 398—Beasley v. 
State, 43 S.W.2d 100, 118 Tex.Cr. 



22A C. J. S. 

which testimony of an absent witness may be more 
valuable intrinsically than that of other witnesses 
available. 80 In cases falling within the latter cate¬ 
gory, the application should state fully the facts 
which take the case out of the general rule. 81 
However, where it is shown that there will be a 
conflict in the evidence in regard to such facts, in¬ 
asmuch as the testimony of the absent witness alone 
might raise a reasonable doubt, such an averment 
is not a necessary requisite. 82 If the absent evi¬ 
dence can be procured from some other source, the 
motion should contain a statement as to why it is 
not so obtained; and the motion must state the spe- 


CRIMINAL LAW §§ 513(2)-513(3) 

cial facts which in reason and justice entitle accused 
to a continuance in order to enable him to obtain 
cumulative evidence. 83 

§ 513(3).-Showing Diligence 

An application for a continuance should be support¬ 
ed by a showing of due diligence In the taking of proper 
steps to secure the attendance or deposition of an absent 
witness. 

It is well settled that an application for a contin¬ 
uance must show that due diligence was used in 
obtaining the presence of absent witnesses 84 or 


197—Johnson v. State, 26 S.W.2d 
256, 114 Tex.Cr. 638—Harris v. 
State, 26 S.W.2d 225, 114 Tex.Cr. 
€47—Castleberry v. State, 206 S.W. 
353, 84 Tex.Cr. 271—Cortez v. State, 
198 S.W. 781, 82 Tex.Cr. 143— 

Coffey v. State, 198 S.W. 326, 82 
Tex.Cr. 57. 

W.Va.—State v. Simmons, 42 S.E.2d 
827, 130 W.Va. 33—State v. Frye, 
127 S.E. 332, 98 W.Va. 504. 

16 C.J. p 504 note 17. 

Character witnesses 

There was no error In refusing: con¬ 
tinuance for absence of several char¬ 
acter witnesses, there being- no at¬ 
tempt to show that there were not 
others present possessed of all in¬ 
formation as to accused's general 
reputation had by those absent. 
Ark.—Barling v. State, 219 S.W. 1021, 
143 Ark. 164. 

It should appear that accused can¬ 
not safely go to trial in the absence 
of the witness and that the same 
facts cannot be proved by any other 
attending witness. 

W.Va.—State v. Simmons, 42 S.E.2d 
827, 130 W.Va. 33—State v. Jones, 
99 S.E. 271, 84 W.Va. 85. 

SO. Okl.—Reed v. Territory, 98 P. 
583, 1 Okl.Cr. 481, 129 Am.S.R. 861. 

■ 81 . Ark.—Hust v. State, 91 S.W. 8, 
77 Ark. 146. 

'Okl.—Reed v. Territory, 98 P. 583, 1 
Okl.Cr. 481, 129 Am.S.R. 861. 

82 . Ill.—North v. People, 28 N.E. 
966, 139 Ill. 81. 

83. Okl.—Boswell v. State, 126 P. 
826, S Okl.Cr. 152. 

= 84 . TJ.S.—Johnson v. U. S., C.C.A. 
Okl., 32 F.2d 127—Godsey v. U. S., 
C.C.A.Tenn., 17 F.2d 877. 

Ariz.—State v. Coey, 309 P.2d 260, 
82 Ariz. 133. 

Ark.—Slinkard v. State, 103 S.W.2d 
50, 193 Ark. 765—Francis v. State, 
77 S.W.2d 56, 190 Ark. 93—Mont¬ 
gomery v. State, 288 S.W. 707, 172 
Ark. 1177—Padgett v. State, 286 S. 
W. 819, 171 Ark. 556—McDonald v. 
State, 254 S.W. 549, 160 Ark. 185- 
Nix v. State, 187 S.W. 308, 124 
Ark. 599. 


Cal.—People v. Grey, App., 4 Cal. 
Rptr. 561—People v. Walton, 276 
P. 426, 97 C.A. 782—People v. Or- 
tini, 232 P. 751, 70 C.A 172. 

Fla.—Grantham v. State, 190 So. 495, 
139 Fla. 129—Thomas v. State, 76 
So. 780, 74 Fla. 200. 

Ga.—Crow v. State, 70 S.E.2d 601, 86 
GaApp. 11—Wheeless v. State, 17 
S.E.2d 190, 66 Ga.App. 60. 

Idaho.—State v. McClurg, 300 P. 898, 
50 Idaho 762. 

Ill.—People v. Coniglio, 187 N.E. 799, 
353 Ill. 643. 

Kan.—State v. Hoggard, 68 P.2d 1092, 
146 Kan. 1—State v. Caton, 4 P.2d 
677, 134 Kan. 136. 

Ky.—Jones v. Commonwealth, 220 S. 
W.2d 369, 310 Ky. 180—Pierce v. 
Commonwealth, 283 S.W. 418, 214 
Ky. 454—Sullivan v. Common¬ 
wealth, 257 S.W. 13, 201 Ky. 390- 
Hill v. Commonwealth, 230 S.W. 
910, 191 Ky. 477—Douthitt v. Com¬ 
monwealth, 200 S.W. 466, 179 Ky. 
192—Armstrong v. Commonwealth, 
198 S.W. 24, 177 Ky. 690—Truitt v. 
Commonwealth, 197 S.W. 797, 177 
Ky. 397. 

La.—State v. Dundas, 121 So. 586, 
168 La. 95—State v. Penton, 102 
So. 14, 157 La. 68—State v. Cris- 
pino, 98 So. 623, 154 La. 1013. 

Miss.—Sistrunk v. State, 27 So.2d 
606, 200 Miss. 437—Hinton v. State, 
166 So. 762, 175 Miss. 308. 

Mo.—State v. Stidham, 258 S.W,2d 
$20—State v. Bockman, 251 S.W. 
2d 607—State v. Gadwood, 116 S. 
W.2d 42, 342 Mo. 466—State v. Lon- 
on, 56 S.W.2d 382—State v. Reed, 
44 S.W.2d 31, 329 Mo. 203—State v. 
Hubbard, 295 S.W. 788—State v. 
Van Valkenburgh, 285 S.W. 978— 
State v. Burgess, 193 S.W. 821. 

Mont.—State v. Moorman, 321 P.2d 
236, 133 Mont. 148—State v. Kuil- 
man, 110 P.2d 969, 111 Mont. 459. 

N.M.—State v. Gallegos, 129 P.2d 
634, 46 N.M. 387. 

Okl—De Wolf v. State, 245 P.2d 107, 
95 Okl.Cr. 287—Keith v. State, 197 
P.2d 635, 87 Okl.Cr. 310—Kidd v. 
State, 136 P.2d 210, 76 Okl.Cr. 213 
—Dutton v. State, 131 P.2d 777, 75 
Okl.Cr. 375—Jackson v. State, 114 
P.2d 953, 72 Okl.Cr. 226—Simmons 
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v. State, 98 P.2d 623, 68 Okl.Cr. 
337—Lane v. State, 84 P.2d 807, 65 
Okl.Cr. 192—Rucker v. State, 79 
P.2d 629, 64 Okl.Cr. 259—Wininger 
v. State, 24 P.2d 664, 55 Okl.Cr. 78 
—Sanders v. State, 287 P. 846, 46 
Okl.Cr. 293—Sanders v. State, 252 
P. 855, 36 Okl.Cr. 120—Foster v. 
State, 236 P. 628, 30 Okl.Cr. 436- 
Green v. State, 232 P. 853, 29 Okl. 
Cr. 145—Freeman v. State, 203 P. 
1052, 20 Okl.Cr. 443—Dunn v. State, 
176 P. 86, 15 Okl.Cr. 245—Smith v. 
State, 171 P. 341, 14 Okl.Cr. 348— 
Moseley v. State, 157 P. 708, 12 
Okl.Cr. 402. 

Pa.—Commonwealth v. Rouchie, 7 A- 
2d 102, 135 Pa.Super. 594. 

Tex.—Glendinning v. State, 240 S.W. 
2d 768, 156 Tex.Cr. 205—Garza v. 
State, 199 S.W.2d 162, 150 Tex.Cr. 
22—Reeves v. State, 167 S.W.2d 
176, 145 Tex.Cr. 208—Henderson v. 
State, 152 S.W.2d 743, 142 Tex.Cr. 
337—Owens v. State, 149 S.W.2d 
964, 141 Tex.Cr. 499—Hodge v. 

State, 67 S.W.2d 616. 125 Tex.Cr. 
217—Griffin v. State, 51 S.W.2d 593, 
121 Tex.Cr. 173—Privitt v. State, 
43 S.W.2d 264, 118 Tex.Cr. 303— 
Mayes v. State, 42 S.W.2d 65, 118 
Tex.Cr. 612—Collins v. State, 26 
S.W.2d 1074, 114 Tex.Cr. 673—Ross 
v. State, 25 S.W.2d 332, 114 Tex.Cr. 
439—King v. State, 15 S.W.2d 20, 
111 Tex.Cr. 529—Adams v. State, 14 
S.W.2d 1039, 111 Tex.Cr. 517— 

Estep v. State, 298 S.W. 283, 107 
Tex.Cr. 538—Smith v. State, 260 
S.W. 602, 97 Tex.Cr. 6—Hughes v. 
State, 252 S.W. 774, 95 Tex.Cr. 65— 
Crispi v. State, 237 S.W. 263, 90 
Tex.Cr. 621—Mason v. State, 236 
S.W. 93, 90 Tex.Cr. 560—Jetty v. 
State, 235 S.W. 589, 90 Tex.Cr. 346 
—Godby v. State, 225 S.W. 516, 88 
Tex.Cr. 212—Mason v. State, 204 
S.W. 331, 83 Tex.Cr, 528—Pearson 
v. State, 187 S.W. 336, 79 Tex.Cr. 
609. 

Utah.—State v. Hartman, 119 P.2d 
112, 101 Utah 298. 

W.Va.—State v. Simmons, 42 S.E.2d 
827, 130 W.Va. 33—State v. Lutz, 
107 S.E. 187, 88 W.Va. 502—State v. 
Jones, 99 S.E. 271, 84 W.Va. 85^ 
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their testimony. 84 * 5 The mere statement that due 
diligence was employed is insufficient under the 
doctrine that the application must state facts and not 
conclusions, as shown supra § 513(2), and the 
application or supporting affidavits should set 
forth the facts from which the exercise of diligence 
may be inferred, 85 or the facts showing an excuse 
for an apparent failure to exercise diligence. 86 


Where a continuance is sought to secure the tes¬ 
timony of an absent witness, the application should 
show what steps were taken to locate the witness, 87 
and to procure his attendance 88 or deposition. 88 
The application should affirmatively show exhaus¬ 
tion of all legal remedies to secure attendance of 
the witness, 90 or due efforts to obtain his deposi¬ 
tion, 91 why the attendance of the witness could not 


State v. Farley, 89 S.E. 738, 78 W. 
Va. 471. 

16 C.J. p 503 note 6. 

Continued diligence 

(1) Refusal to grant continuance 
to secure testimony of absent wit¬ 
nesses was held not error, where con¬ 
tinued diligence was not shown and 
neither absent witnesses nor their 
affidavits were presented on motion 
for a new trial. 

Miss.—Hinton v. State, 166 So. 762, 
175 Miss. 308. 

(2) Requirement that a motion for 
continuance must be supported by a 
showing of continued diligence by 
court process and otherwise to pro¬ 
cure attendance of absent witness is 
limited to those situations where con¬ 
formity is practicable. 

Miss.—Jackson v. State, 25 So.2d 483, 
199 Miss. 853. 

Diligence sufficiently shown 

Ga.—Williamson v. State, 143 S.E. 

127, 38 Ga.App. 123. 

Miss.—Jackson v. State, 25 So.2d 483, 
199 Miss. 853. 

Diligence Insufficiently shown 
Okl.—Fields v. State, 188 P.2d 231, 
85 Okl.Cr. 439. 

Proof of lack of diligence 

Where there was not only an ab¬ 
sence of evidence that due diligence 
was used by accused to obtain de¬ 
sired witnesses incarcerated at vari¬ 
ous state penal institutions to testi¬ 
fy, but there was also affirmative 
proof of lack of due diligence on his 
part to coQperate with his counsel, 
court was well within its discretion 
in refusing his application for a con¬ 
tinuance in order to obtain testimony 
of such witnesses. 

Cal.—People v. Rios, 342 P.2d 317, 
172 CA-2d 623. 

84.5 Okl.—Fields v. State, 188 P.2d 
231, 85 Okl.Cr. 439—Kidd v. State, 
136 P.2d 210, 76 Okl.Cr. 213—Sim¬ 
mons v. State, 98 P.2d 623, 68 Okl. 
Cr. 337. 

85. Del.—State v. Henry, 105 A. 849, 
7 Boyce 326. 

Kan.—State v. Callison, 240 P. 850, 
119 Kan. 532. 

Ky.—Hogan v. Commonwealth, 215 
S.W. 183, 185 Ky. 424. 

La.—State v. Doty, 104 So. 736, 158 i 
La. 842. 


Mo.—State v. Pyle, 123 S.W.2d 166, 
343 Mo. 876—State v. Sehooley, 14 
S.W.2d 628, 322 Mo. 234. 

Neb.—Seaton v. State, 184 N.W. 890, 
106 Neb. 833, 19 A.L.R. 1056. 

N.M.—State v. Garcia, 188 P. 1104, 
26 N.M. 70. 

Okl.—Gorum v. State, 92 P.2d 1086, 
67 Okl.Cr. 75—Sanders v. State, 262 
P. 216, 38 Okl.Cr. 386—Hunt v. 
State, 260 P. 512, 38 Okl.Cr. 294- 
Maples v. State, 235 P. 264, 30 Okl. 
Cr. 151—Freeman v. State, 203 P. 
1052, 20 Okl.Cr. 443—Spann v. 

State, 197 P. 531, 19 Okl.Cr. 9— 
Fisher v. State, 196 P. 724, 18 Okl. 
Cr. 540. 

S.D.—State v. Sonnenschein, 156 N. 

W. 906, 37 S.D. 139. 

Tex.—Stokes v. State, 168 S.W.2d 244, 
145 Tex.Cr. 401—Little v. State. 95 
S.W.2d 141, 130 Tex.Cr. 603—Gar- 
lington v. State, 269 S.W. 791, 99 
Tex.Cr. 331—Bedford v. State, 238 
S.W. 224, 91 Tex.Cr. 285—Mills v. 
State, 204 S.W. 642, 83 Tex.Cr. 
515. 

16 C.J. p 503 note 8. 

Acts of diligence to secure deposition 
and attendance 

Where accused moved for continu¬ 
ance in order to procure the deposi¬ 
tions of nonresident witnesses, and 
the evidence of a resident witness, 
the acts of diligence in attempting 
to procure the depositions and at¬ 
tendance of the resident witness 
must be shown, in order to make the 
denial of the motion erroneous. 

Ark.—Lee v. State, 223 S.W. 373, 145 
Ark. 75. 

88. Miss.—Ogden v. State, 164 So. 6, 
174 Miss. 119. 

Tex.—Gamez v. State, 112 S.W.2d 
196, 133 Tex.Cr. 481—Howell v. 
State, 255 S.W. 171, 95 Tex.Cr. 583 
—Johnson v. State, 252 S.W. 554, 95 
Tex.Cr. 269. 

16 C.J. p 504 note 9. 

87. U.S.—Chastain v. U. S., C.C.A. 
Ga., 138 F.2d 413. 

Mass.—Commonwealth v. Lee, 88 N. 

E.2d 713, 324 Mass. 714. 

Mich.—People v. Hoaglin, 247 N.W. 
141, 262 Mich. 162. 

Mo.—State v. Wilson, 242 S.W. 886. 
State v. Taylor, App., 266 S.W. 
1017. 

Okl.—Fields v. State, 188 P.2d 231, 85 
Okl.Cr. 439—Bryan v. State, 115 
P. 619, 5 Okl.Cr. 542. 

Pa.—Commonwealth v. Roberts, 60 A. 
2d 397, 163 Pa.Super. 43. 
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Tex.—Johnson v. State, 222 S.W.2d 
294, 153 Tex.Cr. 590—Owens v. 
State, 149 S.W.2d 964, 141 Tex.Cr. 
499. 

88. U.S.—Chastain v. U. S., C.CA. 
Ga., 138 F.2d 413. 

Fla.—Dupree v. State, 169 So. 600, 
125 Fla. 58. 

Ky.—Gibson v. Commonwealth, 302 S. 
W.2d 128—Dehart v. Common¬ 
wealth, 287 S.W.2d 618—Hunt v. 
Commonwealth, 117 S.W.2d 1010, 
273 Ky. 806—Fowler v. Common¬ 
wealth, 86 S.W.2d 148, 260 Ky. 433 
—Carter v. Commonwealth, 81 S. 
W.2d 883, 258 Ky. 807. 

Miss.—Bone v. State, 41 So.2d 347, 
207 Miss. 20—Lamar v. State, 63 
Miss. 265. 

N.J.—State v. Tulenko, 41 A.2d 381, 
23 N.J.Misc. 249. affirmed 44 A.2d 
350, 133 N.J.Law 385. 

N.C.—State v. Stevens, 92 S.E.2d 409, 
244 N.C. 40. 

Okl.—Williams v. State, 188 P. 890, 
17 Okl.Cr. 375. 

Means of summoning 
There was no error in overruling 
a motion for continuance, where affi¬ 
davit stated that accused “had sum¬ 
moned" the witness, but failed to 
state when or by what means or offi¬ 
cer he had been summoned. 

Ky.—Sullivan v. Commonwealth, 257 
S.W. 13, 201 Ky. 390. 

89. Okl.—Williams v. State, 188 P. 
890, 17 Okl.Cr. 375. 

90. Okl.—Wininger v. State, 24 P.2d 

664, 55 Okl.Cr. 78—Stephens v. 

State, 1 P.2d 809, 51 Okl.Cr. 299— 
Hamit v. State, 275 P. 361, 42 Okl. 
Cr. 168—McCarter v. State, 170 P. 
712, 14 Okl.Cr. 305. 

Xnsnfflcient on face 
Where motion for continuance fails 
to show that all legal remedies to ob¬ 
tain evidence have been exhausted 
before request therefor, it is insuffi¬ 
cient on its face. 

Okl.—Heartsill v. State, Cr., 341 P.2d 
625—De Wolf v. State, 245 P.2d 
107, 95 Okl.Cr. 287. 

91. Ky.—Fowler v. Commonwealth, 
86 S.W.2d 148, 260 Ky. 433—War- 
man v. Commonwealth, 270 S.W. 
48, 207 Ky. 738. 

Mich.—People v. Emaus, 174 N.W. 
180, 207 Mich. 451. 

Mo.—State v. McDonald, 119 S.W.2d 
286, 342 Mo. 998—State v. Taylor, 
206 S.W. 1017. 
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be secured, 92 and the impossibility of obtaining the 
witness or his deposition without grant of the con¬ 
tinuance. 93 

If sufficient time has elapsed after the existence 
of a witness became known to accused to have 
process issued, it must allege that issuance of such 
process was had, 94 that it was served on the wit¬ 
ness 95 or placed in the hands of the proper officer 
for service, 96 and the time when this was done, 97 
and other details as to execution or return of the 
process, 98 so that it may appear that diligence was 


used. If a subpoena or other process has been 
issued but not executed, the time at which the 
process was returned must be alleged, 99 or other 
necessary averments must be made showing clearly 
that diligence has been exercised in suing out or 
procuring the service of subsequent process. 1 It 
has been said that the better practice is to attach 
the subpoena for each witness, with the return 
thereon indorsed, to the motion for a continuance, 
and make it a part thereof, so that the court can 
tell whether or not as a matter of fact due diligence 
has been used. 2 


Okl.—Walker v. State, 19 P.2d 622, 
54 OkI.Cr. 279. 

Tex.—Davis v. State, 93 S.W.2d 154, 
second case, 130 Tex.Cr. 253—Ag¬ 
gers v. State, 24 S.W.2d 838, 114 
Tex.Cr. 391—Rice v. State, 296 S. 
W. 518, 107 Tex.Cr. 281. 

92. Mo.—State v. Harrison, 285 S.W. 
83. 

93. Miss.—Everett v. State, 113 So. 
186, 147 Miss. 570. 

94 . Ky.—Fowler v. Commonwealth, 
86 S.W.2d 148, 260 Ky. 433—Arm¬ 
strong v. Commonwealth, 198 S.W. 
24, 177 Ky. 690. 

Okl.—Walker v. State, 19 P.2d 622, 
54 OkI.Cr. 279—Haddock v. State, 
298 P. 304, 50 OkI.Cr. 388. 

Tex.—Key v. State, 192 S.W.2d 563, 
149 Tex.Cr. 201—Dubbs v. State, 
184 S.W.2d 625, 148 Tex.Cr. 28- 
Skinner v. State, 159 S.W.2d 878, 

144 Tex.Cr. 21—Davis v. State, 93 
S.W.2d 154. second case, 130 Tex. 
Cr. 253—Winfrey v. State, 65 S.W. 
2d 297, 124 Tex.Cr. 670—Winfrey 
v. State, 55 S.W.2d 1046, 122 Tex. 
Cr. 480—Holder v. State, 31 S.W.2d 
637, 116 Tex.Cr. 316—Ross v. State, 
25 S.W.2d 332, 114 Tex.Cr. 439— 
Ross v. State, 277 S.W. 667, 102 
Tex.Cr. 364—Reynolds v. State, 244 
S.W. 1001, 92 Tex.Cr. 481. 

16 C.J. p 504 note 10. 

Allegation of mere application for 
issuance 

(1) Application for continuance 
merely alleging that accused applied 
to have certain party subpoenaed, as 
witness without averring issuance, 
mailing or delivery of process, was 
held insufficient. 

Tex.—Best v. State, Cr., 28 S.W.2d 
803. 

(2) Application for continuance 
based on absence of a witness resid¬ 
ing out of county of forum, failing 
to disclose what was done with proc¬ 
ess for witness, was Insufficient as 
failing to show that accused had ex¬ 
ercised due diligence to secure at¬ 
tendance of the witness. 

Tex.—Stokes v. State, 168 S.W.2d 244, 

145 Tex.Cr. 401—Bowers v. State, 
167 S.W.2d 203, 145 Tex.Cr. 237. 

(3) Where an application, in crim¬ 
inal prosecution, for a continuance 

22A C. J.S.—14 


due to absence of witnesses, did not 
show diligence, but merely recited 
that accused ordered a subpoena for 
missing witnesses, and did not state 
date on which subpoena had been 
ordered or issued, or whether it had 
been served, application was wholly 
insufficient. 

Mo.—State v. White, App. f 313 S.W. 
2d 47. 

Date of issue held necessary 

Ky.—Caudill v. Commonwealth, 193 
S.W.2d 426, 301 Ky. 775. 

95. Fla.—Dupree v. State, 169 So. 

600, 125 Fla. 58—Whitman v. 

State, 122 So. 567, 97 Fla. 988. 

Ga.—Wheel ess v. State, 17 S.E.2d 190, 
66 Ga.App. 60—Ellis v. State, 103 
S.E. 715, 25 Ga.App. 394. 

Ky.—Armstrong v. Commonwealth, 
198 SW. 24, 177 Ky. 690. 

Okl.—Jackson v. State, 114 P.2d 953, 
72 OkI.Cr. 226. 

96. Tex.—Bowers v. State, 167 S.W. 
2d 203, 145 Tex.Cr. 237—Davis v. 
State, 146 S.W.2d 994, 140 Tex.Cr. 
597—Winfrey v. State, 65 S.W.2d 
297, 124 Tex.Cr. 670—Collins v. 
State, 26 S.W.2d 1074, 114 Tex.Cr. 
673—Stringer v. State, 10 S.W.2d 
721, 110 Tex.Cr. 641—Reddell v. 
State, 268 S.W. 458, 99 Tex.Cr. 230 
—Pitts v. State, 263 S.W. 1059, 97 
Tex.Cr. 642. 

16 C.J. p 504 note 11. 

Nonresident witness 

If witness for whose absence con¬ 
tinuance is sought resides out of the 
county of the forum, accused must 
show that process for such witness 
has been forwarded and must make a 
statement as to the person to whom 
it was dispatched and the time and 
manner of its transmission. 

Tex.—Stokes v. State, 168 S.W.2d 
244, 145 Tex.Cr. 401. 

97. Ark.—Reynolds v. State, 286 S. 
W. 1028, 171 Ark. 1188. 

Ky.—Strunk v. Commonwealth, 271 | 
S.W. 657, 208 Ky. 556—Drake v. 
Commonwealth, 257 S.W. 1024, 201 
Ky. 604—Armstrong v. Common¬ 
wealth, 198 S.W. 24, 177 Ky. 690. 
Tex.—Wagoner v. State, 72 S.W.2d 
295, 126 Tex.Cr. 444—Palmer v. 
State, 245 S.W. 238, 92 Tex.Cr. 640 
—Searcy v. State, 232 S.W. 799, 89 
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Tex.Cr. 550—Hughes v. State, 218 
S.W. 1048, 86 Tex.Cr. 611. 

16 C.J. p 504 note 12. 

Insufficient showing of timeliness 

Ky.—Miller v. Commonwealth, 255 S. 
W. 96, 200 Ky. 435—Brown v. Com¬ 
monwealth. 241 S.W. 846, 195 Ky. 
166. 

Tex.—Estrada v. State, 182 S.W.2d 
488, 147 Tex.Cr. 502—Leaks v. 

State, 80 S.W.2d 970, 128 Tex.Cr. 
277. 

98. Ky.—Drake v. Commonwealth, 
257 S.W. 1024, 201 Ky. 604. 

Tex.—Bonner v. State, 90 S.W.2d 250, 
129 Tex.Cr. 597—Cox v. State, 70 
S.W.2d 1005, 126 Tex.Cr. 202— 

Nacol v. State, 60 S.W.2d 447, 123 
Tex.Cr. 630—Mullin v. State, 24 S. 
W.2d 423, 114 Tex.Cr. 225—Hood v. 
State, 10 S.W.2d 94, 111 Tex.Cr. 95 
—Bohne v. State, 265 S.W. 1031, 98 
Tex.Cr. 388—Marshall v. State, 200 
S.W. 836, 82 Tex.Cr. 623. 

Failure of process server to find 
witness should be averred. 

Mo.—State v. Harrison, 285 S.W. 83. 

99. Tex.—Eads v. State, 252 S.W. 
531, 94 Tex.Cr. 514. 

16 C.J. p 504 note 13. 

1. Miss.—Cody v. State, 24 So.2d 745 
—Lamar v. State, 63 Miss. 265. 

Tex.—Reeves v. State, 167 S.W.2d 
176, 145 Tex.Cr. 208—Warrick v. 
State, 48 S.W.2d 1000, 120 Tex.Cr. 
626—Collins v. State, 26 S.W.2d 
1074, 114 Tex.Cr. 673. 

16 C.J. p 504 note 14. 

2. Okl.—Fields v. State, 188 P.2d 
231, 85 OkI.Cr. 439. 

Tex.—Price v. State, 83 S.W.2d 676, 
129 Tex.Cr. 125—Moore v. State, 78 
S.W.2d 189, 127 Tex.Cr. 637—Green 
v. State, 23 S.W.2d 721, 113 Tex.Cr. 
555—Stringer v. State, 10 S.W.2d 
721, 110 Tex.Cr. 641—Estep v. State, 
298 S.W. 283, 107 Tex.Cr. 538—Red¬ 
dell v. State, 268 S.W. 458, 99 Tex. 
Cr. 230—Kolb v. State, 240 S.W. 
311, 91 Tex.Cr. 572. 

16 C.J. p 504 note 15. 

Motion properly overruled 
Okl.—Lyons v. State, 133 P.2d 898, 
76 Okl.Cr. 41. 



§§ 514-517 CRIMINAL LAW 

§ 514. -Alternative Averments 

It has been held Improper to allege the grounds for a 
continuance in the alternative. 

An application for a continuance alleging the 
grounds therefor in the alternative has been held 
not sufficiently certain and definite. 3 

§ 515. -Amendments 

The courts ordinarily will not permit amendments 
of applications for continuances, although this rule may 
be relaxed under special circumstances. 

While the granting of leave to amend an affidavit 
on which a motion for a continuance is founded is 
discretionary with the trial court, 4 according to 
some authorities, it is not in accordance with the 
usual practice to permit an amendment thereof to 
be made. 5 However, it has been held that an amend¬ 
ment should be allowed where there is no appear¬ 
ance of bad faith, 6 or where the other equities in 
the case are clearly with accused, and the prosecu¬ 
tion cannot be surprised thereby. 7 

Where affidavit is permitted to be read as dep¬ 
osition. Where accused’s application is based on 
the ground of absence of a witness, and the pros¬ 
ecution agrees that the affidavit of accused stating 
what he could prove by such witness may be read 
as a deposition, it is proper to permit accused to 
amend the affidavit by adding any other material 
facts which he might be able to prove by the wit¬ 
ness. 8 
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§ 516. - Corroborative or Supplemental 

Affidavits 

The applicant for a continuance should state his 
grounds fully in his original affidavit so that a supple¬ 
mental affidavit will not be required. Where essential 
facts are In the knowledge of others, the applicant should 
submit corroborative affidavits by such others In support 
of his own. 

An applicant for a continuance should state the 
facts on which he relies, distinctly and fully at first, 
and supplemental affidavits should not be received, 9 
unless sufficient reason is stated why the facts con¬ 
tained therein were not set out in the original affi¬ 
davit. 10 

Corroborative affidavits. Where accused derives 
his knowledge from information only, he should 
submit the affidavit of his informant; 11 and, where 
the ground on which the continuance is requested 
is one necessarily known by other persons, such as 
public excitement or prejudice, corroborative affida¬ 
vits or evidence of other persons should be offered. 12 

§ 517. - Right to Contradict or to Dis¬ 

credit Affidavit 

a. In general 

b. Inconsistent allegations in previous 

application 

c. Counter-affidavits 

a. In General 

While the court may not discredit affidavits sub¬ 
mitted In support of applications for continuance without 


3. Cal.—People v. Francis, 38 C. 183. 
16 C.J. p 505 note 29. 

4. Ky.—Commonwealth v. Hourl- 
gan, 12 S.W. 550, 89 Ky. 305, 309, 
11 Ky.L. 509. 

16 C.J. p 506 note 39. 

5. Mo.—State v. Hilsabeck, 34 S.W. 
38, 132 Mo. 348. 

16 C.J. p 506 note 40. 

Seoond affidavit as not caring de¬ 
fect 

Where affidavit in support of mo¬ 
tion for continuance because of ab¬ 
sence of witnesses was defective be¬ 
cause of failure to state what wit¬ 
nesses would say, such defect was 
not cured by filing of another affi¬ 
davit on motion for new trial which 
did set out to some extent what ab¬ 
sent witnesses would have said. 

Ky.—Young v. Commonwealth, 111 S. 
W.2d 433, 271 Ky. 65. 

Sab sequent oral application 
Where a verified application for 
continuance for absence of witness 
failed to show what the witness 
would testify, and a subsequent sup¬ 
plemental oral application set out the , 


evidence of the witness, but was not 
verified, it was held that it was not 
error to deny continuance. 

Kan.—State v. Klpers, 201 P. 68, 109 
Kan. 577. 

6. N.Y.—People v. Horton, 4 Park. 
Cr. 222. 

Written motion after oral 
Where accused’s counsel when a 
case was called for trial orally asked 
a continuance because of the insuffi¬ 
cient time to prepare the defense, 
and because of the absence of ma¬ 
terial witnesses, stating that they 
would make a technical showing later 
with respect to witnesses, whereup¬ 
on the court checked the case until 
the same afternoon, the oral state¬ 
ment was not such a formal or com¬ 
plete motion for a continuance as de¬ 
prived counsel of the privilege of 
submitting a written motion in the 
afternoon, containing grounds, not 
alleged in oral motion. 

Ga.—Cummings v. State, 107 S.E. 
771, 151 Ga. 593. 

7. Wyo.—McNeally v. State, 36 P. 

824, 5 Wyo. 59. j 

8. Tenn.—Petty v. State, 4 Lea 326.1 
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9. Mo.—State v. Buckner, 25 Mo. 
167. 

Tenn.—State v. Evans, 1 Overt. 211. 

10. Tenn.—State v. Evans, supra. 
16 C.J. p 506 note 45. 

11- Ga.—Bradley v. State, 57 S.E. 
237, 128 Ga. 20. 

Ziack of corroborative affidavit as de¬ 
feating application 
It is not reversible error to deny 
an application for a continuance be¬ 
cause of absence of witnesses and 
inability to obtain their deposi¬ 
tions in time for trial during term, 
based on affidavit of accused that 
his information with respect to such 
witnesses and evidence was obtained 
from a third party present at court, 
but from whom no affidavit in cor¬ 
roboration was offered, it further ap¬ 
pearing that the evidence was either 
as to good character of accused, or 
negative, and would not likely af¬ 
fect the result. 

Fla.—Jacques v. State, 97 So. 380, 86 
Fla. 137. 

12. Fla.—Ballard v. State, 12 So. 

865, 31 Fla. 266. 

16 C.J. p 506 note 47. 
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any adequate ground, It may, subject to statutory regu¬ 
lations, make inquiry into the truth of such affidavits, as 
by hearing other evidence or permitting cross-examina¬ 
tion of the affiant. 

An application for a continuance should not be 
denied because of the private opinion of the court 
regarding the integrity and credibility of affiant, 13 
or of the absent witness; 14 but in deciding such an 
application the judge is not confined to a consider¬ 
ation of the facts stated in the affidavit of accused; 15 
he may inquire into the truth of the statements con¬ 
tained in the affidavit, either by hearing other evi¬ 
dence, 16 or by applying his own knowledge of what 
has occurred in the case up to the time the applica¬ 
tion is made, 17 especially where, from all the cir¬ 
cumstances, he is led to question the good faith of 
accused. 18 The demeanor, conduct, and conversa¬ 
tion of accused in the presence of the court also may 
be considered. 19 No foundation need be laid to au¬ 
thorize the admission of evidence of contradictory 
statements to impeach an affidavit made to secure a 
continuance. 20 

Under statutes permitting traverse of an appli¬ 
cation on the issue of diligence, it has been held im¬ 
proper to permit traverse as to other matters. 21 

Cross-examination. One signing an affidavit in 
support of an application for a continuance has 
been held subject to cross-examination concerning 
the facts therein averred. 22 

Where accused has not put his character in is¬ 
sue, it is error to allow a judgment of a convic- 
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tion against him to be introduced and read in evi¬ 
dence to overcome his application for a continu¬ 
ance, based on the ground of the absence of a 
witness by whom he expected to prove his good 
character. 23 

b. Inconsistent Allegations in Previous Appli¬ 

cation 

Inconsistency in statements In a previous applica¬ 
tion may furnish a proper ground for denying a continu¬ 
ance where there is an obvious contradiction of material 
allegations, although not where an apparent inconsistency 
is on analysis such that both statements may in fact be 
true. 

Where application of accused for a continuance 
contains a palpable and unexplained contradiction 
of material allegations in his former application, a 
continuance properly may be denied. 24 However, 
an objection because of a variance between two 
applications for a continuance is considered too 
technical, where the statements in both may be 
true. 25 

c. Counter-Affidavits 

The practice differs as to use of counter-affidavits 
to contest an application for a continuance. Where such 
affidavits are entertained, they may not be employed to 
try the case on Its merits, as by controverting the truth 
of the expected testimony of an absent witness, but 
may be employed to show that the witness would not 
testify as claimed or on matters such as the exercise of 
diligence. 

The practice with respect to the use of counter- 
affidavits on an application for a continuance is not 
uniform. 26 In some jurisdictions the use of coun¬ 


ts. Ga.—Fox v. State, 9 Ga. 373, 
376. 

Ky.—Gray v. Commonwealth, 264 S. 
W.2d 69. 

16 C.J. P 506 note 48. 

14. Ark.—Miller v. State, 128 S.W. 
353, 94 Ark. 538. 

16 C.J. P 506 note 49. 

15. Miss.—Strauss v. State, 58 Miss. 
53. 

Mo.—Corpus Juris Secundum cited 

In State v. Le Beau, 306 S.W.2d 
482, 486. 

16. U.S.—U. S. v. Foster, D.C.N.T., 
81 F.Supp. 281. 

Cal.—People v. Franklin, 107 P.2d 
500, 41 C.A.2d 669. 

Fla.—Lewis v. State, 16 So.2d 50, 
153 Fla. 836. 

Miss.—Lipscomb v. State, 25 So. 158, 
76 Miss. 223. 

Mo.—Corpus Juris Secundum cited in 

State v. Le Beau, 306 S.W.2d 482, 
486. 

Va.—Anthony v. Commonwealth, 18 
S.E.2d 897, 179 Va. 303. 

16 C.J. p 506 note 51. 

17. Ark.—Miller v. State, 128 S.W. 
353, 94 Ark. 538, 547. 

Mo.—Corpus Juris Secundum cited 


iu State v. Le Beau, 306 S.W.2d 
482, 486. 

16 C.J. p 507 note 52. 

Knowledge obtained Judicially 

Information of trial judge In 
criminal case as to physical condi¬ 
tion of accused who produced evi¬ 
dence of her inability to stand trial, 
if from an undisclosed source, would 
not constitute evidence, and could 
not authorize judge to act on such 
information as facts within his ju¬ 
dicial knowledge, since it matters not 
what is known to the judge if it is not 
known to him judicially. 

Ky.—Gray v. Commonwealth, 264 S. 
W.2d 69. 

18. Ky.—Hughes v. Commonwealth, 
80 S.W. 197, 25 Ky.L. 2153. 

Mo.—Corpus Juris Secundum cited In 
State v. Le Beau, 306 S.W.2d 482, 
486. 

16 C.J. p 507 note 53. 

19. Miss.—Lipscomb v. State, 25 So. 
158, 76 Miss. 223. 

16 C.J. p 507 note 54. 

20. Ga.—Parker v. State, 87 S.E. 
705, 17 Ga.App. 252. 

21. Tex.—Mickle v. State, 213 S.W. 
665, 85 Tex.Cr. 560. 
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Presence of witness at scene of 
crime 

It is error to permit the state 
to traverse accused’s application for 
continuance because of absent wit¬ 
nesses, not only as to diligence, but 
also as to the fact of the presence 
of the witnesses at the scene of the 
crime, and to permit the state to 
introduce witnesses on a hearing of 
the traverse to show that such ab¬ 
sent witnesses were not present at 
the scene of the crime, Code Cr. 
Proc. Arts. 612, 613 providing only 
that any material fact affecting dili¬ 
gence may be denied. 

Tex.—Mickle v. State, supra. 

22. W.Va.—State v. Simmons, 42 S. 
E.2d 827, 130 W.Va. 33—State v. 
Jones, 99 S.E. 271, 84 W.Va. 85. 

23. Tex.—Felsenthal v. State, 18 S. 
W. 644, 30 Tex.App. 675. 

24. Tex.—Bratton v. State, 31 S.W. 
379, 34 Tex.Cr. 477. 

16 C.J. p 507 note 57. 

25. Tex.—Jones v. State, 194 S.W. 
1109, 81 Tex.Cr. 230. 

26. Wis.—Miller v. State, 119 N.W. 
850, 139 Wis. 57. 
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ter-affidavits is wholly condemned, 27 although it 
has been said that, where the trial judge has reason¬ 
able ground, from all the circumstances, to believe 
that an imposition is being attempted, or a ruse 
practiced, the rule should not be so restricted as to 
prevent him from ascertaining whether his belief 
is well founded. 28 In other jurisdictions the use of 
counter-affidavits is considered proper practice, 
within certain limits, at the discretion of the trial 
judge; 29 and, according to some authorities, while 
the use of such affidavits is considered permissible, 
it is said that the practice should be confined to 
narrow limits. 30 The application is properly denied 
where counter-affidavits are sufficient to disprove 
the essential allegations supporting the motion for 
a continuance. 31 

What may be shown by counter-affidavits. In 
those jurisdictions where the use of counter-affi¬ 
davits is considered proper practice, it is well settled 
that they cannot be used to the extent of trying 
a case on its merits on the preliminary question of 
a continuance 32 Ordinarily, the question in a mo¬ 
tion for a continuance on the ground of the absence 
of a material witness is not the truth or falsity of 
the expected testimony, but whether the witness, if 
present, would swear to its truth. 33 Therefore, as 
a general rule, counter-affidavits will not be per¬ 


mitted to disprove the truth, 34 and in some jurisdic¬ 
tions, the materiality 35 or weight, 36 of the facts 
which are expected to be proved by an absent wit¬ 
ness, except where the counter-affidavit is made by 
the witness mentioned in the application. 37 A stat¬ 
ute which permits the party opposing the continu¬ 
ance to file written objections does not authorize 
the use of counter-affidavits denying the truth of the 
matters alleged in the application, but merely gives 
the right to file objections to the legal sufficiency 
of the application. 38 

On the other hand, counter-affidavits are gener¬ 
ally held permissible to show the improbability of 
the absent witness' testifying as applicant has rep¬ 
resented that he would, 39 for the reason that the 
contradiction in such case is not of the absent wit¬ 
ness but of applicant. 40 There is also authority for 
the practice of receiving counter-affidavits to show 
want of diligence in procuring the testimony of an 
absent witness, 41 want of good faith in making the 
application for a continuance, 42 improbability that 
the proposed testimony can be obtained, 43 or what 
such witness has sworn to on a former trial; 44 or 
to contradict an averment that an absent witness 
is sick, 45 to resist an application for continuance on 
the alleged ground of illness of counsel 46 or ac¬ 
cused; 47 or to disprove allegations of public ex- 


27. Ind.—Pettit v. State, 34 N.E. 
1118, 135 Ind. 393. 

16 C.J. p 507 note 60. 

28. Ky.—Wells v. Commonwealth, 
13 S.W. 915, 12 Ky.L. 111. 

29 . Iowa.—State v. Murdy, 47 N.W. 
867, 81 Iowa 603. 

16 C.J. P 507 note 62. 

30. Ariz.—Halderman v. Territory, 
60 P. 876, 7 Ariz. 120—Territory 
v. Shankland, 77 P. 492, 3 Ariz. 
403. 

31. Tex.—Knox v. State, 32 S.W.2d 
841, 116 Tex.Cr. 578—Jordan v. 
State, 294 S.W. 215, 106 Tex.Cr. 
661. 

32. Ga.—Williams v. State, 69 Ga. 

11 . 

16 C-J. P 508 note 65. 

33. Ga.—Dallas v. State, 59 S.E. 279, 
129 Ga. 602. 

34. Tex.—Pope joy v. State, 10 S.W. 
2d 92, 110 Tex.Cr. 448—Carpenter 
v. State, 265 S.W. 706, 98 Tex.Cr. 
307. 

16 C.J. p 508 note 68. 

Refusal of an application for a 
continuance in a criminal case is not 
authorized because of affidavits con¬ 
troverting* the truth of the purport¬ 
ed testimony. 

Tex.—Keel v. State, 204 S.W. 863, 84 
Tex.Cr. 43. 


35. Wis.—Miller v. State, 119 N.W. 

850, 139 Wis. 57. 

16 C.J. p 508 note 69. 

38. Tex.—Woods v. State, 203 S.W. 
54, 83 Tex.Cr. 332. 

37. Tex.—Knox v. State, 32 S.W.2d 
841, 116 Tex.Cr. 578. 

16 C.J. p 508 note 70. 

Continuance properly refused on 
basis of controverting affidavit 

(1) Denial of accused’s application 
for continuance for absence of wit¬ 
ness, where the state produced an 
affidavit from the witness denying 
that he would testify as claimed by 
accused. 

Tex.—Miller v. State, 168 S.W.2d 864, 
145 Tex.Cr. 419—Vickers v. State, 
242 S.W. 1032, 92 Tex.Cr. 182. 

(2) Where accused filed motion for 
continuance on ground of absence 
of witnesses who were alleged tem¬ 
porarily out of the state and who 
would corroborate accused’s version 
of homicide, and the state attached 
to its controverting motion affidavits 
of the witnesses taken about three 
weeks after the killing from which it 
appeared that the witnesses knew 
practically nothing of the killing, 
trial court properly overruled mo¬ 
tion. 

Tex.—Sauyres v. State, 174 S.W.2d 
601, 146 Tex.Cr. 317. 

38. N.M.—Territory v. Kinney, 9 P. 
599, 3 N.M. 369. 
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39. Ga.—Nesmith v. State, 99 S.E. 
611, 149 Ga. 171. 

Okl.—Corpus Juris Secundum quoted 

in Crosswhite v. State, Cr., 317 
P.2d 781, 786. 

Tex.—Jordan v. State, 294 S.W. 215, 
106 Tex.Cr. 661. 

16 C.J. p 508 note 73. 

40. Ga.—Dallas v. State, 59 S.E. 279, 
129 Ga. 602—Williams v. State, 69 
Ga. 11. 

41. Cal.—People v. Singh, 248 P. 981, 
78 CA. 476. 

16 C.J. p 508 note 75. 

42. Ark.—Lane v. State, 54 S.W. 
870, 67 Ark. 290. 

16 C.J. p 508 note 76. 

43. Tex.—Hyde v. State, 16 Tex. 445, 
67 Am.D. 630. 

16 C.J. p 509 note 77. 

44. Ariz.—Territory v. Shankland, 
77 P. 492, 3 Ariz. 403. 

Ga.—Johnson v. State, 65 Ga. 94. 

45. Iowa.—State v. Murdy, 47 N.W. 
867, 81 Iowa 603. 

16 C.J. p 509 note 79. 

48. Iowa.—State v. Rainsbarger, 37 
N.W. 153, 74 Iowa 196. 

16 C.J. p 509 note 80. 

47. Counter-affidavits insufficient un¬ 
der facts 

Affidavits of police officers, on mo¬ 
tion for continuance, that they be¬ 
lieved accused was feigning illness, 
were held not to outweigh affidavit 
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citement and prejudice; 48 and, according to some 
authorities, to prove other facts, in the discretion 
of the trial judge, which do not go to the case on 
its merits. 49 

The cross-examination of parties making coun¬ 
ter-affidavits to defeat an application for a continu¬ 
ance should be limited to matters embraced in their 
affidavit. 59 

§ 518. Hearing and Determination in Gen¬ 
eral 

An accused Is entitled to a reasonable opportunity 
and time to make a showing In support of his motion for 
a continuance, and the court should hear evidence there¬ 
on. In hearing and determining an application for a con¬ 
tinuance the court may consider ail facts properly be¬ 
fore It, and may In its discretion rule on the application 
In accordance with Its decision as to the facts and the 
law. 

Library References 

Criminal Law <§=>603 (11), 608-613. 

1 An accused is entitled to a reasonable opportunity 
and time to make a showing in support of his motion 
for a continuance; 59 * 50 he is entitled to introduce 
evidence in support of such a motion, 50 * 55 although 
it is not necessary to offer evidence or make any 
proof of matters alleged by applicant in his motion 
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and not denied by the state 59 * 60 Ordinarily the 
court may permit a counter showing to a motion 
for a continuance. 50 * 65 The court should hear evi¬ 
dence in support of proper grounds for a continu¬ 
ance, 59 * 70 and, in a proper case, it may summon wit¬ 
nesses before it to testify concerning grounds there¬ 
for. 51 

Where, however, there are insufficient grounds 
for a continuance, the court may properly refuse to 
hear evidence supporting factual statements in the 
application 52 Also, where a statute makes it man¬ 
datory for the court to grant a continuance request¬ 
ed on the ground of the absence of counsel because 
of his attendance on his duties as a member of a 
legislative body, as discussed supra § 484, the court 
may not hear or consider evidence on, or decide, 
the question of whether the attendance of counsel 
at the trial is necessary to a fair and proper trial. 52 * 5 

In determining the right to a continuance the 
court may consider all pertinent facts properly be¬ 
fore it, 53 including the prior history of the case and 
the allowance of prior applications for a continu¬ 
ance, 53 * 5 although it may not consider evidence ac¬ 
quired by private investigation, 54 or otherwise in¬ 
competent. 55 If a continuance is sought on the 


of reputable physician that on ex¬ 
amination he found him to be suf¬ 
fering from serious heart trouble. 
Ky.—Moore v. Commonwealth, 262 S. 

W. 298, 203 Ky. 350. 

48. Cal.—People v. Sprague, 53 C, 
491. 

Iowa.—State v. Wells, 17 N.W. 90, 
61 Iowa 629, 47 Am.R. 822. 

16 C,J. P 509 note 81. 

40. Tenn.—Shoun v. State, 78 S.W. 
91, 111 Tenn. 166. 

60. Ga.—Williams v. State, 69 Ga. 

11 . 

50.50 Ky .—Robinson v. Common¬ 
wealth, 234 S.W.2d 296, 314 Ky. 
67. 

Ckl.—Duncan v. State, 207 P.2d 324, 
89 Okl.Cr. 325. 

50.55 La.—State v. Kaufman, 30 So. 
2d 337, 211 La. 517. 

50.60 La,—State v. Kaufman, su¬ 
pra. 

50.65 Ga.—Siegel v. State, 53 S.E.2d 
686, 79 Ga.App. 410, affirmed 56 
S.E.2d 512, 206 Ga. 252. 

50.70 Okl.—Duncan v. State, 207 P. 
2d 324, 89 Okl.Cr. 325. 

51. S.C.—State v. Rasor, 167 S.E. 

396, 168 S.C. 221, 86 A.L.R. 1237. 
Right of court to inquire into truth 
of statements contained in affidavit 
supporting motion for continuance 
see supra § 517a. 

Hostile public sentiment 
■S.C.—State v. Rasor, supra. 


52. Tex,—Graham v. State, 27 S.W. 
2d 202, 115 Tex.Cr. 565. 

52.5 Mo.—State v. Myers, 179 S.W. 
2d 72, 352 Mo. 735. 

53. La.—State v. Doty, 104 So. 736, 
158 La. 842. 

S.C.—State v. Spencer, 181 S.E. 217, 
177 S.C. 346. 

Factors for consideration by court in 
exercise of discretion In determin¬ 
ing whether to grant or deny con¬ 
tinuance see supra § 482a. 

Physical condition of accused 
Where accused was present in 
court when a motion for continu¬ 
ance was made on ground of his 
physical inability to stand trial, the 
judge, In connection with the testi¬ 
mony, might consider accused’s ap¬ 
parent physical condition. 

Ga.—Gunter v. State, 10 S.E.2d 264, 
63 Ga.App. 65—Ogletree v. State, 
96 S.E. 1049, 22 Ga.App. 628. 
Miss.—Bucklew v. State, 67 So.2d 881, 
218 Miss. 820. 

Sheriff’s return on subpoena 

Where affidavit for continuance for 
an absent witness alleged that a sub¬ 
poena had been issued, subpoena, with 
sheriff’s return, formed a part of affi¬ 
davit, and was properly taken into 
consideration by judge in passing on 
right of accused to a continuance to 
secure attendance of such witness. 
La.—State v. Doty, 104 So. 736, 158 
La. 842. 

Newspaper articles 

(1) Newspaper articles dealing 
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with crime for which accused was 
tried are competent evidence on mo¬ 
tion for continuance, but to justify 
continuance for public prejudice 
there must be evidence, other than 
newspaper articles dealing with 
crime, showing condition of public 
sentiment. 

Ky.—Carsons v. Commonwealth, 47 
S.W.2d 997, 243 Ky. 1. 

(2) Newspaper clipping, offered by 
accused in support of application for 
continuance, after it had been over¬ 
ruled, was properly excluded. 

Mo.—State v. Kaplan, 16 S.W.2d 35. 
53.5 Mo.—State v. Le Beau, 306 8. 
W.2d 4 82. 

54* Ky.—Gray v. Commonwealth, 
264 S.W.2d 69. 

Tenn.—Caldwell v. State, 48 S.W.2d 
1087, 164 Tenn. 325. 

55. Tex.—Brown v. State, 215 S.W. 
97, 85 Tex.Cr. 618. 

Frooess issued in another case 
against accused was not available to 
establish diligence to secure absent 
witnesses on which motion for con¬ 
tinuance was based. 

Tex.—Houston v. State, 26 S.W.2d 
1066, 114 Tex.Cr. 544. 
Inadmissibility of oral evidence 
Application for continuance should 
be supported or opposed by affi¬ 
davits, and refusal to hear oral tes¬ 
timony supporting application was 
proper. 

Mo.—State v. Taylor, 8 S.W.2d 29, 
320 Mo. 417. 
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ground of the illness of counsel, who is himself in 
court presenting and urging the motion, the court 
may take into consideration his physical appearance 
and all circumstances, including his physical and 
mental vigor in urging the motion. 55 - 5 

The evidence submitted on an application for a 
continuance presents an issue of fact to be resolved 
by the trial court, 56 whose function it is to deter¬ 
mine the credibility of the witnesses, 57 and to de¬ 
cide issues of fact arising in connection with the 
application. 58 A motion for a continuance is ad¬ 
dressed to the sound legal discretion of the trial 
court, as discussed supra § 482, which discretion 
will not be controlled unless manifestly abused. 59 


A continuance, however, should be granted or re¬ 
fused as the ends of justice may require, 59 * 5 and the 
ruling of the judge on the motion should not be 
arbitrary or capricious. 59 - 10 

On a motion for a continuance in order to secure 
the testimony of an absent witness or witnesses, 
it has been held improper for the court to hear 
witnesses and determine the truth of the expected 
testimony, since this is not a matter to be decided 
on the application for a continuance. 60 

The court should grant a continuance only on 
the basis of a legal showing in support of the 
application, 61 which must be supported by sufficient 
pertinent facts; 61 - 5 and the court may properly deny 


55.5 Ga.—Rawlins v. State, 52 S.E. 
1, 124 Ga. 31. 

Siegel v. State, 53 S.E.2d 686, 79 
Ga.App. 410, affirmed 56 S.E.2d 512, 
206 Ga. 252. 

56 . Miss.—Smith v. State, 69 So.2d 
837, 219 Miss. 741. 

Tex.—Edwards v. State, 185 S.W.2d 
111, 148 Tex.Cr. 104—Coy v. State, 
123 S.W.2d 894, 136 Tex.Cr. 79. 
Affidavits 

Affidavits filed In support of mo¬ 
tion for continuance must be accept¬ 
ed as true, where no objection was 
made to form or substance of such 
affidavits, and no counteraffidavits 
were filed. 

Ill.—People v. Bailey, 134 N.E.2d 369, 
10 Ill.App.2d 150. 

Truth of averments In an applica¬ 
tion for a continuance is addressed 
to the sound discretion of the court. 
Tex.—Hughes v. State, 252 S.W. 774, 
95 Tex.Cr. 65. 

57 . Ga.—Kimberly v. State, 62 S.E. 
571, 4 Ga.App. 852. 

58 . Tex.—Allen v. State, 1 S.W.2d 
637, 108 Tex.Cr. 482. 

Truth of application for continu¬ 
ance, merits of grounds set forth 
therein, and its sufficiency are ad¬ 
dressed to court's discretion. 

Tex.—Tyler v. State, 58 S.W.2d 511, 
123 Tex.Cr. 272. 

59. Ala.—Clayton v. State, 13 So,2d 
420, 244 Ala. 10, certiorari denied 
13 So.2d 423, 244 Ala. 307. 

Ark.—Leach v. State, 318 S.W.2d 617. 
D.C.—Neufleld v. U. S., 118 F.2d 375, 
73 App.D.C. 174, certiorari denied 
62 S.Ct. 580, 315 U.S. 798, 86 L.Ed. 
1199. 

Ga.—Cochran v. State, 91 S.E.2d 601, 
212 Ga. 245. 

Siegel v. State, 53 S.E.2d 686, 79 
Ga.App. 410, affirmed 56 S.E.2d 512, 
206 Ga. 252—Kimberly v. State, 62 
S.E. 571, 4 Ga.App. 852. 

Iowa.—State v. French, 35 NW.2d 1, 
240 Iowa 1. 

Miss.—Eslick v. State, 119 So.2d 355— 
Smith v. State, 69 So.2d 837, 219 


Miss. 741—Bucklew v. State, 67 So. 
2d 881, 218 Miss. 820. 

Mo.—State v. Le Beau, 306 S.W.2d 
482. 

Okl.—Jackson v. State, 114 P.2d 953, 
72 Okl.Cr. 226. 

Pa.—Commonwealth v. Hicks, 98 A. 

2d 478. 173 Pa.Super. 395. 

S.C.—State v. Cook, 28 S.E.2d 842, 204 
S.C. 295. 

Ruling of trial court granting or de¬ 
nying a continuance not disturbed 
on appeal in absence of a clear 
abuse of discretion see infra § 1865. 

Time abuse of discretion may be 
shown 

Overruling of motion for continu¬ 
ance because of missing witness, 
which motion complies with all stat¬ 
utory requirements, does not consti¬ 
tute error until motion for new trial 
is heard, the absent testimony con¬ 
sidered in connection with trial of 
case, and trial court is shown to have 
abused its discretion in overruling 
motion for new trial based on over¬ 
ruling of motion for continuance. 
Tex.—Richardson v. State, 244 S.W. 

2d 222, 156 Tex.Cr. 513. 

59.5 Ga.—Foster v. State, 100 S.E. 
2d 426, 213 Ga. 601, certiorari de¬ 
nied 78 S.Ct. 559, 355 U.S. 967, 2 
L.Ed.2d 542. 

Siegel v. State, 53 S.E.2d 686, 79 
Ga.App. 410, affirmed 56 S.E.2d 512, 
206 Ga. 252. 

N.C.—State v. Gibson, 50 S.E.2d 520, 
22 9 N.C. 497. 

59.10 Iowa.—State v. French, 35 N. 

W.2d 1, 240 Iowa 1. 

SO. Tex.—Hock v. State, 261 S.W. 
573, 97 Tex.Cr. 355. 

Consideration, on appeal, of evidence 
and proceedings at trial in deter¬ 
mining whether trial court proper¬ 
ly refused continuance see infra 
§ 1865. 

61 . D.C.—Neufleld v. U. S., 118 F.2d 
375, 73 App.D.C. 174, certiorari de¬ 
nied 62 S.Ct. 5 80, 315 U.S. 798, 86 
L.Ed. 1199. 

N.C.—State v. Gibson, 50 S.E.2d 520, 
229 N.C. 497. 
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Okl.—Jackson v. State, 114 P.2d 963, 
72 Okl.Cr. 226. 

Tex.—Burkhart v. State, 26 S.W.2d 
238, 114 Tex.Cr. 462. 

Scatters presented at hearing 

Ruling on motion for continuance 
must be based on matters called to 
judge’s attention at hearing of mo¬ 
tion prior to trial on the merits. 
N.C.—State v. Gibson, 50 S.E.2d 520, 
229 N.C. 497. 

Showing required 

Court may refuse to grant a con¬ 
tinuance where accused offers no 
testimony that motion is not made 
for delay only or that witnesses are 
not absent by consent of movant or 
that their testimony would be ma¬ 
terial. 

Ga.—Scoggins v. State, 106 S.E.2d 
39, 98 Ga.App. 360. 

Absence of strict compliance with 
rule as to affidavit does not preclude 
grant of continuance. 

Nev.—Rainsberger v. State, 350 P.2d 
995. 

Evidence requirements limited to 
oases where practical 
Requirements that a motion for 
continuance must be supported by 
affidavit of accused and a showing of 
continued diligence by court process 
and otherwise to procure attendance 
of absent witness are limited to 
those situations where conformity is 
practicable. 

Miss.—Jackson v. State, 25 So.2d 483, 
199 Miss. 853. 

Technical objection should not or¬ 
dinarily prevent the granting of a 
continuance in a criminal case if it 
appears necessary to a proper de¬ 
fense. 

Okl.—Meritt v. State, 201 P. 529, 20 
Okl.Cr. 120. 

61.5 Ohio.—State v. Sweet, App., 36 
N.E.2d 13. 

Either by affidavit or oral testimony 
Ohio.—State v. Sweet, supra. 
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the application where it is not supported or ac- wise to support it,® 2 although in an otherwise proper 
companied by the requisite affidavit, 61 - 10 or where case the continuance should be granted where facts 
there is insufficient evidence by affidavit or other- adduced are sufficient to support the application, 63 


61.10 Mass.—Commonwealth v. Gli- 
niecki, 159 N.E.2d 657. 

Mich.—People v. Smith, 53 N.W.2d 
595, 334 Mich. 10. 

Or.—State v. Blount, 264 P.2d 419, 
200 Or. 35, 44 A.L.R.2d 711, certio¬ 
rari denied Blount v. State of Ore¬ 
gon, 74 S.Ct. 711, 347 U.S. 962, 98 
L.Ed. 1105. 

62. U.S.—Zamora v. 17. S., C.C.A. 
Alaska, 112 F.2d 631. 

U. S. v. Stein, D.C.N.Y., 140 F. 
Supp. 761. 

Ala.—Williams v. State, 138 So. 291, 
224 Ala. 6. 

Ariz.—Stirling v. State, 297 P. 871, 
38 Ariz. 120. 

Ark.—Smith v. State, 96 S.W.2d 1, 
192 Ark. 967—Edwards v. State, 21 
S.W.2d 850, 180 Ark. 363—Gooch v. 
State, 234 S.W. 33, 150 Ark. 268— 
Brickey v. State, 231 S.W. 549, 148 
Ark. 595. 

Cal.—People v. Leary, 172 P.2d 34, 28 

C.2d 727. 

People v. Franklin, 107 P.2d 500, 
41 C.A.2d 669—People v. Navarro, 
27 P.2d 652, 135 C.A. 535—People 
v. Hinshaw, 182 P. 59, 40 C.A. 672. 

D.C.—Neufield v. U. S., 118 F.2d 375, 
73 App.D.C. 174, certiorari denied 
62 S.Ct. 580, 315 U.S. 798, 86 L.Ed. 
1199. 

Fla.—Brown v. State, 184 So. 777, 
135 Fla. 90. 

Ga.—Nesmith v. State, 99 S.E. 611, 
149 Ga. 171. 

Scoggins v. State, 106 S.E.2d 39, 
98 Ga.App. 360—Golden v. State, 47 
S.E.2d 513, 76 Ga.App. 851—McKen¬ 
zie v. State, 33 S.E.2d 539, 72 Ga. 
App. 208—Gunter v. State, 10 S.E. 
2d 264, 63 Ga.App. 65—Jarrett v. 
State, 155 S.E. 49, 41 Ga.App. 838— 
Ellis v. State, 103 S.E. 715, 25 Ga. 
App. 394. 

Ill.—People v. Rasmussen, 159 N.E. 
360, 328 Ill. 332. 

Kan.—State v. Douglas, 45 P.2d 592, 
142 Kan. 6—State v. Studer, 223 P. 
1101, 115 Kan. 697. 

Ky.—Sherrill v. Commonwealth, 320 
S.W.2d 805—Caudill v. Common¬ 
wealth, 193 S.W.2d 426, 301 Ky. 
775—Taylor v. Commonwealth, 165 
S.W.2d 169, 291 Ky. 625—St. Clair 
v. Commonwealth, 54 S.W.2d 1, 245 
Ky. 730—Eaton v. Commonwealth, 
19 S.W.2d 218, 230 Ky. 250—Gibson 
v. Commonwealth, 17 S.W.2d 421, 
229 Ky. 505—Henderson v. Com¬ 
monwealth, 279 S.W. 986, 212 Ky. 
558. 

La.—State v. Davis, 97 So. 449, 154 
La. 295. 

Mass.—Commonwealth v. Lee, 88 N. 

E.2d 713, 324 Mass. 714. 

Mich.—People v. Smith, 53 N.W.2d 
595, 334 Mich. 10—People v. Jack- 
zo, 172 N.W. 557, 206 Mich. 183. 


Miss.—Eslick v. State, 119 So.2d 355 
—Rosser v. State, 93 So.2d 470, 230 
Miss. 573—Bucklew v. State, 67 So. 
2d 881, 218 Miss. 820—Clanton v. 
State, 51 So.2d 577—Garner v. 
State, 30 So.2d 413, 202 Miss. 21— 
Hinton v. State, 166 So. 762, 175 
Miss. 308—Wells v. State, 118 So. 
609, 151 Miss. 750. 

Mo.—Statie v. Le Beau, 306 S.W.2d 
482—State v. Gadwood, 116 S.W.2d 
42, 342 Mo. 466—State v. Lindsey, 
62 S.W.2d 420, 333 Mo. 139—State 
v. Meininger, 290 S.W. 1007. 

Mont.—State v. Stevens, 172 P.2d 299, 
119 Mont. 169. 

N.C.—State v. Gibson, 50 S.E.2d 520, 
229 N.C. 497. 

Okl.—Hodge v. State, 258 P.2d 215, 
97 Okl.Cr. 73—De Wolf v. State, 
245 P.2d 107, 95 Okl.Cr. 287—Pres¬ 
ley v. State, 134 P.2d 595, 76 Okl. 
Cr. 120—Jackson v. State, 114 P.2d 
953, 72 Okl.Cr. 226. 

Or.—State v. Blount, 264 P.2d 419, 
200 Or. 35, 44 A.L.R.2d 711, certio¬ 
rari denied Blount v. State of Ore¬ 
gon, 74 S.Ct. 711, 347 U.S. 962, 98 
L.Ed. 1105. 

Pa.—Commonwealth v. Rouchie, 7 A. 

2d 102, 135 Pa.Super. 594. 

S.D.—State v. Johnson, 71 N.W.2d 
733, 76 S.D. 37. 

Tex.—Ong v. State, Cr., 321 S.W.2d 
91—Johnson v. State, Cr., 319 S.W. 
2d 720—Wofford v. State, 265 S.W. 
2d 110, 159 Tex.Cr. 506—Morris v. 
State, 251 S.W.2d 731, 158 Tex.Cr. 
516, certiorari denied 73 S.Ct. 863, 
345 U.S. 951, 97 L.Ed. 1374—Tuck¬ 
er v. State, 148 S.W.2d 1111, 141 
Tex.Cr. 428—Overmier v. State, 95 
S.W.2d 116, 130 Tex.Cr. 619—Ras- 
berry v. State, 90 S.W.2d 258, 129 
Tex.Cr. 546—Hickey v. State, 72 S. 
W.2d 264, 126 Tex.Cr. 337—Hodge 
v. State, 67 S.W.2d 616, 125 Tex. 
Cr. 217—Wilson v. State, 53 S.W. 
2d 43, 121 Tex.Cr. 250—Hankins v. 
State, 13 S.W.2d 91, 111 Tex.Cr. 
370—Estep v. State, 298 S.W. 283, 
107 Tex.Cr. 538—Adams v. State, 
252 S.W. 797, 95 Tex.Cr. 226— 
Thomas v. State, 189 S.W. 139, 80 
Tex.Cr. 216—Reed v. State, 183 S. 
W. 1168, 79 Tex.Cr. 222. 

Utah.—State v. Seyboldt, 236 P. 225, 
65 Utah 204. 

Va.—Vineyard v. Commonwealth, 129 
S.E. 233, 143 Va. 546. 

W.Va.—State v. Olivetti, 148 S.E. 
205, 107 W.Va. 357. 

Mere averments in motion for con¬ 
tinuance do not establish, as a fact, 
allegations contained therein. 

Tex.—Pipes v. State, 174 S.W.2d 260, 
146 Tex.Cr. 282. 

Medical examination of accused 

(1) Denial of continuance sought 
for purpose of medical examination 
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to determine whether accused was 
impotent and physically able to com¬ 
mit crime of rape charged was not 
error, in the absence of any evi¬ 
dence by physician’s certificate or 
otherwise indicating impotency. 
Mich.—People v. Beelby, 214 N.W. 
183, 239 Mich. 386. 

(2) Denial of motion for continu¬ 
ance to show insanity is not abuse 
of discretion, where supported only 
by testimony and affidavit of ac¬ 
cused. 

Tex.—Norris v. State, 279 S.W. 272, 
103 Tex.Cr. 28. 

Public excitement 
Continuance on ground that unfa¬ 
vorable publicity necessitated delay 
until public excitement had died 
down was properly denied, where ac¬ 
cused did not offer proof to substan¬ 
tiate claim. 

Mich.—People v. Hoaglin, 247 N.W. 
141, 262 Mich. 162. 

Belay pending negotiations with vie- 

Fact that accused delayed prepa¬ 
ration of defense because of nego¬ 
tiations with victim of attack with 
respect to a hoped for dismissal 
could not be considered in passing 
on motion for continuance for lack 
of time for preparation of defense. 
Ky.—Caswell v. Commonwealth, 147 
S.W.2d 1045, 285 Ky. 394. 

63. Ark.—Eddy v. State, 264 S.W. 
832, 165 Ark. 289. 

Ga.—Cartee v. State, 69 S.E.2d 827, 
85 Ga.App. 532—Waters v. State, 
68 S.E.2d 233, 85 Ga.App. 79. 

Iowa—State v. French, 35 N.W.2d 1, 
240 Iowa 1. 

Ky.—Gray v. Commonwealth, 264 S. 
W.2d 69. 

La.—State v. McDonald, 99 So. 713, 
155 La 963. 

Miss.—Rosser v. State, 93 So.2d 470, 
230 Miss. 573—Jackson v. State, 25 
So.2d 483, 199 Miss. 853—Johnson 
v. State, 72 So. 239, 111 Miss. 828. 
Tex.—Popejoy v. State, 10 S.W.2d 92, 
110 Tex.Cr. 448—Waites v. State, 
200 S.W. 380, 82 Tex.Cr. 501. 

Va.—Lacks v. Commonwealth, 28 S. 
E.2d 713, 182 Va 318—Morris v. 
Town of Coeburn, 144 S.E. 473, 151 
Va 503. 

Absence of countershowing 

Refusal to grant continuance on 
proper motion therefor, where state 
made no countershowing, was held 
error. 

Ga.—Sutton v. State, 168 S.E. 911, 46 
Ga.App. 664. 

Continuance to secure attendance of 
complaining witness 
Where Information charging infa¬ 
mous crime against nature, and dis- 
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In passing on a motion for a continuance, there 
should be no balancing of convenience between the 
prosecuting witness and the right of accused to a 
fair trial and the opportunity for a complete de¬ 
fense. 63 * 5 

In the notes below will be found cases wherein 


the evidence presented on a motion for a continu¬ 
ance was held sufficient or insufficient to show abuse 
of discretion in denying the motion, 64 or to show 
sundry particular matters, 65 such as insufficient time 
properly to prepare for trial, 65 * 5 or the exercise of 
due diligence by applicant, 66 or the illness of de- 


trict attorney’s statements indicat¬ 
ed that absent witness was com¬ 
plainant, showing was sufficient for 
continuance after impaneling jury. 
Cal.—People v. Lyons, 251 P. 648, 80 
C.A. 257. 

63.5 Iowa.—State v. French, 35 N. 
W.2d 1, 240 Iowa 1. 

64. Evidence held sufficient 

Ark.—Eddy v. State, 264 S.W. 832, 
165 Ark. 289. 

Iowa.—State v. French, 35 N.W.2d 
1, 240 Iowa 1. 

Ky.—Gray v. Commonwealth, 264 S. 
W.2d 69. 

Miss.—Rosser v. State, 93 So.2d 470, 
230 Miss. 573—Jackson v. State, 25 
So.2d 483, 199 Miss. 853. 

Va.—Lacks v. Commonwealth, 28 S. 

E. 2d 713, 182 Va. 318. 

Denial of continuance held proper or 
not abuse of discretion 
U.S.—U. S. v. Marzec, C.A.I11., 249 

F. 2d 941, certiorari denied Marzec 
v. U. S., 78 S.Ct. 670, 356 U.S. 913, 
2 L.Ed.2d 586—Zamora v. TJ. S., C. 
C.A.Alaska, 112 F.2d 631. 

Ala.—Clayton v. State, 13 So.2d 420, 
244 Ala. 10, certiorari denied 13 So. 
2d 423, 244 Ala. 307. 

Ark.—Leach v. State, 318 S.W.2d 617. 
Cal.—People v. Franklin, 107 P.2d 
500, 41 C.A.2d 669. 

Fla.—Harper v. State, 35 So.2d 4, 160 
Fla. 374. 

Ga.—Scoggins v. State, 106 S.E.2d 
39, 98 Ga.App. 360—Golden v. 

State, 47 S.E.2d 513, 76 GaA.pp. 
851. 

Ill.—People v. Storer, 161 N.E. 76, 
329 Ill. 536. 

Ky.—Caudill v. Commonwealth, 193 
S.W.2d 426, 301 Ky. 775—Caswell 
v. Commonwealth, 147 S.W.2d 
1045, 285 Ky. 394. 

La.—State v. Kaufman, 30 So.2d 337, 
211 La. 517. 

Mass.—Commonwealth v. Lee, 88 NT. 

E.2d 713, 324 Mass. 714. 

Mich.—People v. Smith, 53 N.W.2d 
595, 334 Mich. 10. 

Miss.—Clanton v. State, 51 So.2d 577. 
Mo.—State v. Le Beau, 306 S.W.2d 
482—State v. Stidham, 258 S.W.2d 
620—State v. Kimbrough, 166 S.W. 
2d 1077, 350 Mo. 609. 

N.C.—State v. Gibson, 60 S.E.2d 520, 
229 N.C. 497. 

Or.—State v. Blount, 264 P.2d 419, 
200 Or. 35, 44 A.L.R.2d 711, cer¬ 
tiorari denied Blount v. State of 
Oregon, 74 S.Ct. 711, 347 U.S. 962, 
98 L.Ed. 1105. 

Okl.—Crosswhite v. State, Or., 317 P. 
2d 781—Shetsky v. State, Cr., 290 


P.2d 149—Hodge v. State, 25S P.2d 
215, 97 Okl.Cr. 73—Presley v. 

State, 134 P.2d 595, 76 Okl.Cr. 120 
—Jackson v. State, 114 P.2d 953, 
72 Okl.Cr. 226. 

S.C— State v. Bullock, 111 S.E.2d 
657, certiorari granted Bullock v. 
South Carolina, 80 S.Ct. 959, 362 
U.S. 968, 4 L.Ed.2d 900. 

S.D.—State v. Johnson, 71 N.W.2d 
733, 76 S.I>. 37. 

Tex.—Huffstetler v. State, Cr., 322 
S.W.2d 624—Encinas v. State, 276 
S.W.2d 817, 161 Tex.Cr. 293—Wof¬ 
ford v. State, 265 S.W.2d 110, 159 
Tex.Cr. 506—Carr v. State, 255 S. 
W.2d 870, 158 Tex.Cr. 337—Morris 
v. State, 251 S.W.2d 731, 158 Tex. 
Cr. 516, certiorari denied 73 S.Ct. 
863, 345 U.S. 951, 97 L.Ed. 1374— 
Atkinson v. State, 251 S.W.2d 401, 
157 Tex.Cr. 556—Salvidar v. State, 
187 S.W.2d 996, 148 Tex.Cr. 417— 
Sauyres v. State, 174 S.W.2d 601, 
146 Tex.Cr. 317—Pipes v. State, 
174 S.W.2d 260, 146 Tex.Cr. 282— 
Johnson v. State, 156 S.W.2d 985, 
143 Tex.Cr. 52—Walker v. State, 
60 S.W.2d 455, 124 Tex.Cr. 112— 
McKenzie v. State, 11 S.W.2d 172, 
116 Tex.Cr. 395, rehearing denied 
12 S.W.2d 578, 116 Tex.Cr. 395— 
Ballard v. State, 280 S.W. 796, 103 
Tex.Cr. 340. 

65. Fla.—Shultz v. State, 179 So. 
764, 131 Fla. 757. 

Ky.—McDaniel v. Commonwealth, 56 
S.W.2d 340, 246 Ky. 688. 

La.—State v. Jordan, 91 So. 740, 151 
La. 293. 

Appearance before jury handcuffed 

Evidence held insufficient to estab¬ 
lish that accused was brought before 
jury handcuffed with a chain to a co¬ 
defendant as a ground for continu¬ 
ance of prosecution. 

Ky.—White v. Commonwealth, 191 S. 

W.2d 244, 301 Ky. 228. 

Application for process 
Error cannot be predicated on the 
denial of an application for a con¬ 
tinuance because of an absent wit¬ 
ness, where the record contains only 
appellant's unsupported statement 
that process for such witness was 
applied for without any copy of it, 
or the substance thereof, or the re¬ 
turns made thereon. 

Tex.—Hill v. State, 255 S.W. 418, 95 
Tex.Cr. 560. 

Necessity for continuance at con¬ 
clusion of case for the prosecution 
held not shown. 

Cal.—People v. Leary, 172 P.2d 34,* 
28 C.2d 727. 
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Prejudice or Inflamed public opinion 

(1) Evidence held insufficient to 
show Inflamed and prejudiced public 
opinion as ground for continuance. 
U.S.—U. S. v. Foster, D.C.N.Y., 81 p. 

Supp. 281. 

Ala.—Clayton v. State, 13 So.2d 420, 
244 Ala. 10, certiorari denied 13 
So.2d 423, 244 Ala. 307. 

Fla.—Harper v. State, 35 So.2d 4, 160 
Fla. 402. 

(2) Evidence held insufficient to 
show that government officials and 
agencies and others had engaged in 
deliberate campaign of abuse and 
propaganda to create prejudice 
against accused. 

U.S.—U. S. v. Foster, D.C.N.Y., 81 F. 

Supp. 281. 

Purposes of delay 
Evidence was held to show tha t 
application for continuance because 
of absent witness was for purpose 
of delay, justifying denial thereof. 
Wash.—State v. Miles, 13 P.2d 48, 
168 Wash. 654. 

65.5 Lack of sufficient time to pre¬ 
pare defense not established 
Ala.—Clayton v. State, 13 So.2d 420, 
244 Ala. 10, certiorari denied IS 
So.2d 423, 244 Ala. 307. 

Fla.—Harper v. State, 35 So.2d 4, 
160 Fla. 374. 

Ky.—Sherrill v. Commonwealth, 320 
S.W.2d 805. 

Miss.—Garner v. State, 30 So.2d 413, 
202 Miss. 21. 

S.C.—State v. Bullock, 111 S.E.2d 
657, certiorari granted Bullock v. 
South Carolina, 80 S.Ct. 958, 362 
U.S. 968, 4 L.Ed.2d 900. 

Mere statement of counsel that ac¬ 
cused is not prepared for trial is not 
sufficient basis for a continuance. 
Mich.—People v. Smith, 53 N.W.2d 
595, 334 Mich. 10. 

Opportunity to confer with others 
Evidence held to , show accused 
was permitted to confer with rela¬ 
tives and friends and to arrange for 
his defense. 

Miss.—Garner v. State, 30 So.2d 413, 
202 Miss. 21. 

To develop defense 

Proof was held insufficient to enti¬ 
tle accused to continuance in order 
that he might recover the murder 
gun and develop a case of self-de¬ 
fense. 

Cal.—People v. Leary, 172 P.2d 34, 
28 C.2d 727. 

66. Evidence held sufficient 

Tex.—Innis v. State, 34 S.W.2d 268, 
116 Tex.Cr. 359. 
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fendant applicant, his counsel, or other persons. 67 

Withholding matters from jury . Since applica¬ 
tions for continuances are addressed to the court, it 
would seem that the proper practice should be not 
to allow any evidence concerning the same to be 
placed before the jury. 68 Thus, the state should 
not be allowed to show on the trial that the witness¬ 
es on account of whose absence a continuance was 
asked would not testify as claimed by accused. 69 

Where, however, counsel for accused has stated 
in the presence of the jury that accused has suffered 
a heart attack or other physical disability in a 
deliberate attempt to secure the pity of the jury, 
the trial court may properly determine, in the pres¬ 
ence of the jury, the state of health of accused and 
that he is malingering. 69 ' 5 Also, the failure of the 
trial judge, on his own motion, to clear the court¬ 
room of any jurors on the hearing of a motion for 
a continuance is not prejudicial error where counsel 
for accused, who elicited the evidence before the 
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court, did not object to their presence or make 
any mention of the matter. 69 - 10 

The application of the state for a continuance 
should be disposed of before accused is required to 
answer whether or not he is ready for trial. 70 

Cross-examination . Laws relating to cross-ex¬ 
amination on applications for continuances in civil 
cases have been held inapplicable to criminal cases. 
Under the practice in some jurisdictions accused in 
a criminal case has the right to stand on his applica¬ 
tion for a continuance, and may not be cross- 
examined thereon by the prosecutor over his objec¬ 
tion. 71 

Attachment of affidavit as affecting right to deter¬ 
mine truth of expected testimony . Under some 
practice the court may in its discretion determine the 
probable truth of expected testimony if no affidavit 
of the witness is attached to an application for a 
continuance, 72 although, where the supporting affi- 


Evidence held Insufficient to show 
due diligence 

Ky.—Davis v. Commonwealth, 202 S. 

W. 633, 180 Ky. 212. 

Mo.—State v. Stidham, 258 S.W.2d 
620. 

Okl.—De Wolf v. State, 245 P.2d 107, 
95 Okl.Cr. 287—Fields v. State, 188 
P.2d 231, 85 Okl.Cr. 439. 

Tex.—Edwards v. State, 185 S.W.2d 
111, 148 Tex.Cr. 104—Nicholson v. 
State, 184 S.W.2d 473, 148 Tex.Cr. 
37—Randolph v. State, 169 S.W.2d 
178, 145 Tex.Cr. 526—Doyle v. 

State, 165 S.W.2d 906, 145 Tex.Cr. 
165—Marino v. State, 48 S.W.2d 
994, 120 Tex.Cr. 49. 

67. U.S.—U. S. v. Stein, D.C.N.Y., 
140 F.Supp. 761. 

Ga.—James v. State, 102 S.E. 425, 
150 Ga. 76. 

Siegel v. State, 53 S.E.2d 686, 79 
Ga.App. 410, affirmed 56 S.E.2d 512, 
206 Ga. 252—Gunter v. State, 10 S. 
E.2d 264, 6S Ga.App. 65. 

Ky.—Gray v. Commonwealth, 264 S. 
W.2d 69—Bartholomew v. Com¬ 
monwealth, 285 S.W. 959, 215 Ky. 
583. 

Miss.—Smith v. State, 69 So.2d 837, 
219 Miss. 741—Clanton v. State, 51 
So.2d 577. 

Okl.—Shetsky v. State, ^Jr., 290 P.2d 
149. 

Tex.—Junior v. State, 307 S.W.2d 
262, 165 Tex.Cr. 332—Chaney v. 
State, 46 S.W.2d 998, 119 Tex.Cr. 
59—Gunn v. State, 44 S.W.2d 699, 
119 Tex.Cr. 248—Newman v. State, 
269 S.W. 87, 99 Tex.Cr. 323. 

Insanity 

(1) Evidence was held sufficient to 
support finding that accused was 
sane and able to go to triaL 


Miss.—Massengill v. State, 62 So.2d 
330, 216 Miss. 278. 

(2) Evidence held insufficient to 
show insanity of accused. 

Miss.—Eslick v. State, 119 So.2d 355. 

Doctor’s certificate 

(1) Application for continuance 
for defense attorney’s illness, with¬ 
out certificate of physician or absent 
attorney, certifying to illness at¬ 
tached to application was properly 
denied. 

Tex.—Vaskus v. State, 45 S.W.2d 
611, 119 Tex.Cr. 328. 

(2) Refusal of accused’s motion 
for continuance on account of illness 
of his wife is not reversible error, 
where motion was not accompanied 
by physician’s certificate showing 
character and nature of illness, and 
whether it was serious enough to di¬ 
vert accused’s attention from the 
trial, no evidence was introduced at 
trial showing that refusal was preju¬ 
dicial, and refusal to grant continu¬ 
ance was not made basis for motion 
for new trial. 

Miss.—Stokes v. State, 159 So. 294, 
172 Miss. 199. 

Telegram 

In ruling on an application for con¬ 
tinuance because of the absence of 
a witness, the court is not bound to 
accept & telegram from a physician 
that the witness could not appear 
because of the sickness of his child. 
Tex.—Roberts v. State, 231 S.W. 759, 
89 Tex.Cr. 454. 

Unsupported statement of counsel 

is insufficient to show defendant’s Ill¬ 
ness. 

Ky.—Mullins v. Commonwealth, 245 
S.W. 2, 196 Ky. 443. 
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Necessity for counter showing 
Where no affidavit or other evi¬ 
dence, except hearsay evidence, as to 
illness of leading counsel was pre¬ 
sented to the judge on hearing of 
application for continuance on ground 
of such illness, it was unnecessary 
for the state to make a counter 
showing. 

Ga.—McKenzie v. State, 33 S.E.2d 
539, 72 Ga.App. 208. 

68. Ga.—Gunter v. State, 10 S.E.2d 
264, 63 Ga.App. 65. 

Mo.—State v. Hesterly, 81 S.W. 624, 
182 Mo. 16, 30, 103 Am.S.R. 634. 

16 C.J. p 509 note 84. 

69. Tex.—Hardin v. State, 49 S.W. 
607, 40 Tex.Cr. 208. 

16 C.J. p 509 note 85. 

69.5 Pa.—Commonwealth v. Wink, 
84 A.2d 398, 170 Pa.Super. 96. 

69.10 Ga.—Cochran v. State, 91 S.E. 
2d 601, 212 Ga. 245. 

70. Mo.—State v. Emerson, 2 S.W. 
274, 90 Mo. 236. 

71. Miss.—Hill v. State, 120 So. 817, 
152 Miss. 708. 

72. Tex.—Richardson v. State, 244 
S.W.2d 222, 156 Tex.Cr. 513—Haw¬ 
kins v. State, 238 S.W.2d 779, 156 
Tex.Cr. 122—Randolph v. State, 169 
S.W.2d 178, 145 Tex.Cr. 526—Hood 
v. State, 10 S.W.2d 94, 111 Tex.Cr, 
95. 

In light of record 
Without affidavit showing absent 
witness would testify as alleged, tri¬ 
al court has discretion to pass on 
probable truth of absent testimony, 
in light of entire record. 

Tex.—Worth v. State, 12 S.W.2d 582, 
111 Tex.Cr. 288. 
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davit of the absent witness is attached to an appli¬ 
cation for a continuance, the court lacks discretion 
to determine the truth of the expected testimony 
contrary to the statement in such affidavit. 72 

§ 519. -Necessity of Personal Presence 

of Accused 

Ordinarily, the right of an accused to be present at 
every stage of the trial does not include the right to be 
present on decision of a motion for continuance, although 
after arraignment It has been held improper to rule on 
a continuance in accused’s absence. 

A party is not deprived of a constitutional right 
to appear to defend in person and by counsel be¬ 
cause of the fact that he is not personally present 
when a continuance is granted or refused, as such 
guaranty has reference to matters connected with 
the trial, and not with preliminary matters such as 
the granting or refusal of a continuance. 74 In any 
case the granting of such continuance when accused 
is not personally present, at least before his arraign¬ 
ment, 75 is not reversible error, where it appears 
that no injury is done accused. 76 Unless the record 
negatives his personal presence, it will be presumed 
that he was before the court. 77 The presentation 
and ruling on a motion for a continuance in the 
absence of accused is not reversible error, where, 
when the judge’s attention was called to the fact 
before impaneling the jury, he ordered the motion 
stricken, and it was again presented and acted 
on while accused was in court. 78 

After arraignment, a motion for a continuance, 
and the ruling of the court thereon, has been held a 
step in the prosecution by which the prisoner is to 
be affected, and which cannot be taken in his ab¬ 
sence. 79 Where, however, accused voluntarily failed 
to appear at the time to which his trial had been 


continued after the selection of the jury, the action 
of the court in granting a continuance to an indefi¬ 
nite future time, at which time the same jury were 
to be called, did not violate his right to be personally 
present at his trial. 79 - 5 

§ 520. -Presumptions and Burden of 

Proof 

a. Presumptions 

b. Burden of proof 

a. Presumptions 

It Is presumed that an applicant for a continuance 
presented the facts in the most favorable light for him¬ 
self and no intendments will be indulged in support of the 
application, although accused as applicant should be 
given the benefit of reasonable doubts and presumptions 
against him must be based on competent proof. 

An application for a continuance must in some 
respects be drawn more carefully than a pleading, 
and will be accorded no favorable intendment, 80 
since it will be presumed that accused has made in 
his own favor the strongest possible statements that 
the facts will warrant. 81 Presumptions will not, 
however, be indulged against a prisoner’s applica¬ 
tion for a continuance, because of the absence of a 
material witness, unless based on competent evi¬ 
dence or facts legally before the court, 82 and where 
a reasonable doubt exists as to whether or not ac¬ 
cused had been afforded sufficient assistance to en¬ 
able him to procure his witnesses, he should be giv¬ 
en the benefit of such doubt. 83 In the absence of 
a counter showing, the testimony in behalf of ac¬ 
cused in his motion for a continuance or a post¬ 
ponement is to be presumed to be the truth, subject, 
of course, to such inferences and deductions as 
may tend to show its falsity or insincerity. 84 


73 . Tex.—Fox v. State, 43 S.W.2d 
951, 119 Tex.Cr. 652—Mitchell v. 
State, 6 S.W.2d 753, 109 Tex.Cr. 
643. 

74 . Mass.—Commonwealth v. Millen, 
194 N.E. 463, 289 Mass. 441. 

Mo.—State v. Carroll, 62 S.W.2d 863, 
333 Mo. 558. 

Okl.—Hogan v. State, 275 P. 355, 42 
Okl.Cr. 188. 

S.C.—State v. Farles, 118 S.E. 620, 
125 S.C. 281. 

Va.—Seymour v. Commonwealth, 112 
S.E. 806, 133 Va. 775. 

16 C.J. p 510 note 19. 

General order 

Accused need not be present in 
court at time general order contin¬ 
uing criminal cases over to the fol¬ 
lowing term is made on the ground 
that the court does not have time to 
dispose of them at the term in which 
such order is made. 


Or.—State v. Kuhnhausen, 272 P.2d 
225, 201 Or. 478. 

75 . Va.—Kibler v. Commonwealth, 
26 S.E. 858, 94 Va. 804—Boswell v. 
Commonwealth, 20 Gratt. 860, 67 
Va. 860. 

76. Va.—Brooks v. Commonwealth, 2 
Hob. (41 Va.) 845. 

16 C.J. p 511 note 21. 

77. Mo.—State v. Hall, 87 S.W. 1181, 
189 Mo. 262. 

16 C.J. p 511 note 22. 

78 . Miss.—Johnson v. State, 63 So. 
338, 106 Miss. 94. 

79. Ind.—Wheeler v. State, 14 Ind. 
573. 

Va.—Shelton v. Commonwealth, 16 S. 
E. 355, 89 Va. 450. 

79.5 Cal.—People v. Trubschenk, 286 
P.2d 436, 134 C.A.2d 796. 

Bight of accused to be personally 
present at his trial see infra §§ 
973-976. 


80 . Mo.—State v. Gadwood, 116 S.W. 
2d 42, 342 Mo. 466. 

16 C.J. p 509 note 89. 

81 . Ark.—Lane v. State, 54 S.W r . 870, 
67 Ark. 290. 

16 C.J. p 499 note 68. 

82. Ky.—Halsey v. Commonwealth, 
1 Ky.L. 121. 

83 . La.—State v. Scott, 34 So. 479, 
110 La. 369. 

State ^ Boitreaux, 31 La.Ann. 
188. 

84 . Ga.—Brooks v. State, 60 S.E. 211, 
3 Ga.App. 458. 

Ill.—People v. Bailey, 134 N.E.2d 369, 
10 Ill.App.2d 150. 

TJnoontradicted testimony of ac¬ 
cused, given under oath and on mo¬ 
tion for continuance or postpone¬ 
ment of trial made when case was 
sounded, that material witness was 
absent had to be taken as true. 
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A general order continuing criminal cases over 
to the following term on the ground that the court 
does not have time to dispose of them at the term 
in which the order is made is presumed to have been 
properly made. 84 * 5 

b. Burden of Proof 

The burden rests on the applicant for a continuance 
to sustain his application or to show abuse of discretion 
in its denial. 

The burden rests on applicant to show that he is 
entitled to the continuance he seeks, 85 as by showing 
the necessity for the continuance, 86 or good cause 
therefor, 86 - 5 or that the illness of applicant, his at¬ 
torney, or a witness entitles him thereto, 86 * 10 or 
that the motion is not made for the purpose of delay 
only, or that an absent witness is not absent by his 
procurement, 86 * 15 or that he has exercised due dili¬ 
gence. 87 

There is, however, authority to the effect that, 
where accused has fulfilled all the requirements of 


law in the preparation of a motion and affidavit for 
a continuance, it is error to hold that the burden 
of proof rests on him to show due diligence by evi¬ 
dence aliunde such affidavit. 88 One moving a con¬ 
tinuance on the ground of the absence of a witness 
has the burden of showing, by evidence, that the 
testimony of such witness would be available at the 
next term of court. 89 Also, where the prosecution 
presents a counteraffidavit as to what an absent 
witness would testify, the burden is on accused to 
establish that he would not so testify. 89 * 5 

Where the trial is imminent or in progress and 
the prosecution has made a sufficient prima facie 
showing of excuse for failure sooner to indorse the 
names of witnesses on the indictment or information, 
accused then has the burden of showing in opposition 
thereto a ground for a continuance. 89 * 10 The 
burden of showing the necessity for a continuance 
because of the condition of the business of the 
court, such as the congested condition of the cal¬ 
endar, is on the prosecution. 89 * 15 


Ga.—Cartee v. State, 69 S.E.2d 827, 
85 Ga.App. 532. 

84.5 Or.—State v. Kuhnhausen, 272 
P.2d 225, 201 Or. 478. 

85. Cal.—Zamloch, For and on Be¬ 
half of Cowan v. Municipal Court 
of City and County of San Fran¬ 
cisco, 235 P.2d 25, 106 C.A.2d 260. 
Ga.—McKenzie v. State, 33 S.E.2d 
539, 72 Ga.App. 208. 

Mich.—Ex parte Earle, 25 N.W.2d 
202, 316 Mich. 295. 

Tex.—Salvidar v. State, 187 S.W.2d 
996, 148 Tex.Cr. 417—Smith v. 

State, 22 S.W.2d 665, 113 Tex.Cr. 
384—Hilley v. State, 289 S.W. 61, 
105 Tex.Cr. 436. 

Wash.—State v. Foster, 19 P.2d 918, 
172 Wash. 201. 

16 C.J. p 509 note 95. 

88. Tex.—Long v. State, 17 Tex.App. 
128. 

16 C.J. p 509 note 95. 

86.5 Cal.—Zamloch, For and on Be¬ 
half of Cowan v. Municipal Court 
of City and County of San Fran¬ 
cisco, 235 P.2d 25, 106 C.A.2d 260. 

86.10 Okl.—Shetsky v. State, Cr., 
290 P.2d 149. 

86.15 Ga.—Tomlin v. State, 34 S.E. 

845, 110 Ga. 268. 

16 C.J. p 509 note 95. 

Necessity for testimony Tby accused 

(1) Generally, accused alone can 
testify whether witness is absent by 
his procurement or consent, or that 
the motion is not made for the pur¬ 
pose of delay only. 

Ga.—Fogarty v. State, 5 S.E. 782, 80 
Ga. 450. 

Sutton v. State, 28 S.E.2d 663, 70 
Ga.App. 499. 

(2) It has been held, however, that 


it is not essential that accused testify 
as to his intention, if it is apparent 
from the evidence adduced in behalf 
of his motion that it is not his pur¬ 
pose to delay the case, but only to 
procure the attendance of witnesses. 
Ga.—Brooks v. State, 60 S.E. 211, 3 
Ga.App. 458. 

87. Ark.—Smith v. State, 96 S.W.2d 
1, 192 Ark. 967—Edwards v. State, 
293 S.W. 734, 173 Ark. 1180—Man- 
grum v. State, 197 S.W. 692, 130 
Ark, 592—Smedley v. State, 197 S. 
W. 275, 130 Ark. 149. 

Mo.—State v. Jasper, 24 S.W.2d 161, 
324 Mo. 668. 

Okl—Fields v. State, 188 P.2d 231, 
85 Okl.Cr. 439. 

Tex.—Saldivar v. State. 187 S.W.2d 
996, 148 Tex.Cr. 417—Doyle v. 

State, 165 S.W.2d 906, 145 Tex.Cr. 
165—Bonner v. State, 90 S.W.2d 
250, 129 Tex.Cr. 597—Groce v. State, 
70 S.W.2d 163, 126 Tex.Cr. 10—Mc- 
Elmurry v. State, 65 S.W.2d 295, 
124 Tex.Cr. 628—Walker v. State, 
60 S.W.2d 455, 124 Tex.Cr. 112— 
Shaffer v. State, 52 S.W.2d 1054, 
121 Tex.Cr. 137—Hood v. State, 49 
S.W.2d 454, 120 Tex.Cr. 183—Marino 
v. State, 48 S.W.2d 994, 120 Tex.Cr. 
49—Gordon v. State, 48 S.W.2d 629, 
120 Tex.Cr. 602—Riddle v. State, 27 
S.W.2d 797, 115 Tex.Cr. 629—Hous¬ 
ton v. State, 26 S.W.2d 1066, 114 
Tex.Cr. 544—Gray v. State, 26 S.W. 
2d 204, 114 Tex.Cr. 600—Green v. 
State, 23 S.W.2d 721, 113 Tex.Cr. 
555—Hood v. State, 10 S.W.2d 94, 
111 Tex.Cr. 95—Govance v. State, 
2 S.W.2d 853, 109 Tex.Cr. 47—John¬ 
son v. State, 1 S.W.2d 282, 108 
Tex.Cr. 460—Plumlee v. State, 291 
S.W. 894, 106 Tex.Cr. 361, second 
rehearing denied 293 SW. 1108, 106 
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Tex.Cr. 361—Walker v. State, 287 
S.W. 497, 105 Tex.Cr. 141—Jordan 
v. State, 255 S.W. 735. 96 Tex.Cr. 
70—Johnson v. State, 252 S.W. 554, 
95 Tex.Cr. 269—Wilson v. State, 224 
S.W. 772, 87 Tex.Cr. 625. 

16 C.J. p 509 note 96. 

Affirmative showing 

(1) On application for continuance 
because of absence of witnesses, bur¬ 
den is on accused to make affirma¬ 
tive showing of diligence. 

Tex.—Escobar v. State, 51 S.W.2d 
346, 121 Tex.Cr. 303—De Shazo v. 
State, 284 S.W. 561, 104 Tex.Cr. 511. 

(2) The state need not show want 
of diligence in opposition to an ap¬ 
plication for a continuance, but ac¬ 
cused must show affirmatively that 
he has used all the diligence to ob¬ 
tain his witnesses required by law. 
Tex.—Sorrell v. State, 186 S.W. 336, 79 

Tex.Cr. 437. 

Walker v. State, 13 Tex.App. 618, 
44 Am.Rep. 716 note. 

88. Da.—State v. Dundy, 60 So. 613, 
131 Da. 910. 

89. Miss.—Hodgkin v. State, 160 So. 
562, 172 Miss. 297. 

89.5 Okl.—Crosswhite v. State, Cr., 
317 P.2d 781. 

89.10 Mich.—People v. Davis, 72 N. 

W.2d 269, 343 Mich. 348. 

Burden on prosecution of showing 
excuse for failure to indorse names 
of witnesses on information be¬ 
fore filing see infra § 948b. 

89.15 Cal.—People v. Tahtinen, 323 
P.2d 442, 50 C.2d 127, certiorari de¬ 
nied Tahtinen v. People of State 
of California, 79 S.Ct. 85, 358 U.S. 
853, 3 D.Ed.2d 88. 
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The burden rests on one claiming abuse of dis¬ 
cretion in denial of a continuance to show it. 90 

§ 521. -Imposition of Condition by 

Court 

As a general rule, where the court has discretionary 
power to grant or refuse a continuance, it may Impose 
reasonable conditions on the grant thereof. 

Generally speaking, courts having discretionary 
power to grant or refuse continuances may in the 
exercise thereof impose reasonable conditions on 
the grant of continuances, 91 and where such condi¬ 
tions have been imposed and applicant fails to com¬ 
ply therewith, the court may properly call the case 
for trial. 91 - 5 It has been held competent to require 
applicant to pay the costs of the state as a condition 
to granting a continuance, 92 but other authority has 
held the imposition of particular costs as a condi¬ 
tion to granting a continuance improper. 92 - 5 Where 
a continuance is asked by the state, and it appears 
that accused has a nonresident witness, it must be 
on the condition that accused shall take the deposi¬ 
tion of his witness, and that such deposition shall be 
read on the trial, 93 although in denying application 
of a nondiligent person accused for a continuance 
the court may refuse to permit the affidavit of an 
absent witness to be read as his deposition. 94 

Where, at request of accused, the trial is con¬ 


tinued on condition that certain evidence should be 
admissible, such evidence is admissible without 
formal proof of the agreement for its admission, the 
court taking judicial notice thereof. 95 A motion 
for a continuance because of the absence of a wit¬ 
ness for accused whose testimony is desired only 
for the purpose of refuting evidence expected to be 
offered by the state is properly denied, where the 
state agrees not to introduce evidence as to the 
matter involved. 95 * 5 

Second or subsequent continuance . Strictly speak¬ 
ing, accused should rely on all his grounds for a 
continuance on his first application, and where he 
has not done so it has been held that the court has 
a right to impose certain terms as the condition of 
a further application. 96 Second or subsequent con¬ 
tinuances generally are considered infra §§ 527-529. 

§ 522. - Time for Which Continuance 

May Be Granted 

The time for which a continuance Is granted rests 
In the sound discretion of the trial court, subject to 
such statutory provisions, If any, as may be applicable. 

In the absence of controlling statutory provisions, 
the length of time for which a continuance may be 
granted rests in the sound discretion of the trial 
court, whose decision will be upheld in the absence 
of abuse, 97 and it is not indispensable, when a mo- 


People v. Echols, 271 P.2d 595, 
125 C.A.2d 810. 

90. Mich.—People v. Raider, 289 N. 
W. 387, 256 Mich. 131. 

91. Ga.—Keith v. State, 73 S.E.2d 
595, 87 Ga.App. 308. 

Minn.—State v. La Due, 205 N.W. 450, 
164 Minn. 499. 

91.6 Giving* bond 

Ga.—Keith v. State, 73 S.E.2d 595, 
87 Ga.App. 308. 

92. R.I.—In re Esten, 9 R.I. 191. 

16 C.J. p 510 note 99. 

92.5 Particular costs 

It was error for court to tax 
costs against accused for his coun¬ 
sel’s fee, for attendance and mileage 
of jury and for expenses and fees of 
witnesses, as a condition of grant¬ 
ing a continuance to him. 

Colo.—Love v. People, 292 P.2d 970, 
132 Colo. 399. 

93. 3ST.C.—State v.-, 3 N.C. 405. 

94. Ky.—Hord v. Commonwealth, 13 
S.W.2d 244, 227 Ky. 439. 

95. ‘ Iowa.—State v. Olds, 76 N.W. 
644, 106 Iowa 110. 

95.5 Absent expert fingerprint wit¬ 
ness 

Where only purpose for which tes¬ 
timony of accused's absent expert 
fingerprinting witness was desired 
was to meet state's evidence relative J 


to fingerprints found on burglarized 
safe, state solicitor's agreement to 
introduce no evidence with respect to 
fingerprints obviated necessity for 
absent witness’ testimony by way of 
confrontation or of presenting de¬ 
fense, hence denial of motion for 
continuance to enable accused to ob¬ 
tain testimony of the absent witness, 
who was ill in hospital, was not er¬ 
ror. 

N.C.—State v. Rising, 28 S.E.2d 221, 
223 N.C. 747. 

96. Ky.—Smith v. Commonwealth, 
17 S.W. 868, 13 Ky.L. 612. 

| 16 C.J. p 510 note 98. 

97. U.S.—U. S. v. Pellegrino, C.A. 
N.Y., 273 F.2d 570—Webb v. U. S., 
CC.A.Pa., 98 F.2d 1018. 

Cal.—People v. O’Shaughnessy, 26 P. 

2d 847, 135 CA. 104. 

D.C.—Burns v. District of Columbia, 
Mun.App., 34 A.2d 714. 

Ga.—Foster v. State, 100 S.E.2d 426, 
213 Ga. 601, certiorari denied 78 S. 
Ct. 559, 355 U.S. 967, 2 L.Ed.2d 
542. 

Kan.—State v. Miller, 289 P. 483, 
131 Kan. 36, modified on other 
grounds 296 P. 714, 132 Kan. 474. 
Ky.—Browder v. Commonwealth, 22 
S.W.2d 615, 232 Ky. 205. 

Mo.—State v. Nevitt, 270 S.W. 337. 
Neb.—Hunter v. State, 231 N.W*. 512, 
120 Neb. 58. j 


N.C.—State v. Barrier, 46 S.E.2d 846, 
228 N.C. 751. 

N.D.—State v. Nagel, 28 N.W.2d 665, 
75 N.D. 495. 

Okl.—Hogan v. State, 275 P. 355, 42 
Okl.Cr. 188. 

Wash.—State v. Gaines, 258 P. 508, 
144 Wash. 446, rule ordered to 
show cause why certiorari should 
not be denied Gaines v. State of 
Washington, 48 S.Ct. 339, 276 U.S. 
607, 72 L.Ed. 728, error dismissed 
and certiorari denied 48 S.Ct. 468, 
277 U.S. 81, 72 L.Ed. 793. 

16 C.J. p 510 note 5. 

One hour enough under facts 
Where information charging armed 
robbery was changed only by correct¬ 
ing a mistake in naming the corpo¬ 
rate owner of the property taken, 
granting those accused a postpone¬ 
ment of one hour only in which to 
prepare for trial was not error. 
Fla.—Hendricks v. State, 184 So. 86, 
134 Fla. 452. 

Six days held sufficient 
Where accused’s lawyer withdrew 
appearance when case was called and 
other attorneys were appointed, con¬ 
tinuance of six days was sufficient, 
instead of two weeks requested. 
Colo.—Abshier v. People, 289 P. 1081, 
87 Colo. 507. 

Fifteen days to state not excessive 
During the course of a trial for 
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tion for a continuance is made, that the case should 
be continued until the next term of the court, or for 
any certain time. 98 All that is required is that ac¬ 
cused and his counsel shall have such time as from 
the nature of the case and the circumstances sur¬ 
rounding it, appears to be necessary to enable them 
to prepare for trial, 99 and where sufficient time is 
afforded to serve the purpose of the continuance, it 
may be to any of various different times. 1 

Thus, the court may, for good cause shown, on 
motion of accused, continue the trial of a cause to a 
subsequent day in the same term, 2 or from term to 
term, 2 - 5 or to a particular day in the next term, 3 or 
to a term subsequent to that. 4 Such a continuance 
need not necessarily be to a regular term, but if 
justice is as well attained it may be to an adjourned 
term 5 or to a special term. 6 

Where opposition is made by the adverse party, 


it will not be made over a regular term to a succeed¬ 
ing one. 7 Where the state is entitled to a reasonable 
adjournment because of the sickness of the prosecut¬ 
ing attorney, six days has been held not an unrea¬ 
sonable time. 8 

Indefinite continuance . Ordinarily accused is not 
entitled to an indefinite continuance, 8 - 5 and it is only 
in extreme cases that a court will continue a case 
indefinitely for the purpose of procuring evidence, 
even if the evidence or testimony is plainly shown 
to be competent and material. 9 Where accused! 
voluntarily failed to appear at the time to which his 
trial had been continued after the selection of the 
jury, the continuance of his case to an indefinite 
future time, at which time the same jury were to be 
called, was proper, and he was not entitled to a 
mistrial on the ground that the inconvenience 
caused the members of the jury would necessarily 
prejudice them. 9 - 5 


rape on child of thirteen, it was 
within discretion of trial court to 
order continuance for more than fif¬ 
teen days to enable prosecution to 
procure deposition of child’s grand¬ 
mother as to her age, defendant hav¬ 
ing objected to child’s testimony, and 
having had excluded testimony of 
child’s mother. 

Cal—People v. Elgar, 178 P. 168, 39 
C.A. 78. 

Discretion held not abused 

(1) In denying a longer continu¬ 
ance. 

TJ.S.—Todorow v. U. S., C.A.Cal., 173 
F.2d 439. Certiorari denied 69 S. 
Ct. 1169, 337 TJ.S. 925, 93 L.Ed. 
1733. 

(2) Where counsel appointed by 
court had seventeen days to pre¬ 
pare for trial, and judge, on motion 
for continuance being made on day 
of trial, offered postponement of a 
week, but counsel rejected such offer 
and insisted on thirty-day continu¬ 
ance, overruling of motion was not 
error. 

La.—State v. Johnson, 74 So.2d 402, 
226 La. 30. 

Time allowed held insufficient 

Allowance of only ten or eleven 
days to investigate forty-eight state 
witnesses and prepare defense in a 
capital case was an abuse of dis¬ 
cretion, where counsel for accused 
had been unable to prepare for trial 
because of his wife's illness. 

HI-—People v. Crump, 125 N.E.2d 615, 
6 IlL2d 251. 

98. Ky.—Allen v. Commonwealth, 
182 S.W. 176, 168 Ky. 325. 

16 C.J. p 510 note 3. 

99. Ky.—Allen v. Commonwealth, 
supra. 

L Fla.—Landrum v. State, 84 So. 
535, 79 Fla. 189. 


Denial of request for particular pe¬ 
riod held proper 

(1) Denial of motion by accused, 
charged with statutory rape, for 
continuance of two weeks to permit 
an investigation Into age of prosecu¬ 
trix in county of her former resi¬ 
dence was held not improper, in view 
of court's offer to grant a continu¬ 
ance for a shorter time. 

N.D.—State v. Nagel, 28 N.W.2d 665, 

75 NJ). 495. 

(2) In prosecution for driving mo¬ 
tor vehicle on public highway while 
intoxicated, refusal to allow case to 
be continued until all cases previous¬ 
ly filed in county had been set for 
trial was not error. 

Tex.—Gilbert v. State, 284 S.W.2d 

906, 126 Tex.Cr. 290. 

Continuances for particular periods 
of time held proper 

(1) To afternoon of same day. 

Cal.—People v. Lewis, 233 P.2d 30, 

105 CAJ2d 208. 

(2) One day, where motion for 
continuance, made when case was 
called for trial, was on ground that 
amended bill of particulars had been 
served only three days before and 
counsel stipulated that a one-day 
continuance would be sufficient. 

TJ.S.—TJ. S. v. Pellegrino, C.A.N.Y., 

273 F.2d 570. 

(3) Two days, where principal 
ground of motion for continuance 
was that final particulars had not 
been furnished accused within time 
to enable him properly to prepare 
for trial. 

D.C.—U. S. v. Eisler, D.C., 75 F.Supp. 

634. 

(4) One week, instead of fifteen 
days, for hearing of motion for new 
trial. 

Ga.—Cochran v. State, 91 S.E.2d 601, 

212 Ga. 245. 
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2. Ark.—Curtis v. State, 117 S.W. 
521, 89 Ark. 394. 

Ky.—Tackett v. Commonwealth, 146 
S.W.2d 937, 285 Ky. 83—Allen v. 
Commonwealth, 182 S.W. 176, 168 
Ky. 325. 

Or.—State v. Kuhnhausen, 272 P.2d 
225, 201 Or. 478. 

2.5 Or.—State v. D’Autremont, 317 
P.2d 932, 212 Or. 344. 

3. Or.—State v. Kuhnhausen, 272 P. 
2d 225, 201 Or. 478. 

Va.—Bolanz v. Commonwealth, 24 
Gratt. (65 Va.) 31. 

4. Va.—Bolanz v. Commonwealth, 
supra. 

5 . Mo.—State v. Harris, 59 Mo. 550. 
State v. Butler, 95 S.W. 310, 118 

Mo.App. 587. 

6. Ky.—Allen v. Commonwealth, 182 
S.W. 176, 168 Ky. 325. 

Special term called after adjourn¬ 
ment 

Continuance of cause at one term 
does not preclude its trial at special 
term called after adjournment. 

Fla.—Bennett v. State, 118 So. 18, 96 
Fla, 237. 

7. N.Y.—People v. McLane, 1 Wheel. 
Cr. 31. 

8. Mich.—People v. Shufelt, 28 N.W. 
79, 61 Mich. 237. 

8.5 Cal.—People v. Lewis, 233 P.2d 
30, 105 OA.2d 208. 

Or.—State v. D’Autremont, 317 P.2d 
932, 212 Or. 344. 

Tex.—Smith v. State, 164 SW.2d 698, 
144 Tex.Cr. 629. 

9- Cal.—People v. Smith, 243 P. 882, 
76 C.A. 105. 

D.C.—Fields v. TJ. S., 27 App.D.G, 
433, certiorari denied 27 S.Ct. 543, 
205 U.S. 292, 51 L.Ed. 807. 

9.5 Cal.—People v. Trubschenk, 286 
P.2d 436. 134 OA.2d 796. 
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Statutes limiting time of continuance . Under 
various statutes the length of time to which a trial 
may he postponed without the request or consent of 
accused is limited, 10 but if a continuance is ordered 
for a length of time greater than is thus allowed, 
accused cannot claim a release on habeas corpus 
until the expiration of the statutory time. 11 A 
proper construction of such a statute permits of con¬ 
tinuance beyond the time limited, where such con¬ 
tinuances are granted on application or agreement 
•of accused or his counsel. 12 

Under some statutes, where the attorney for ac¬ 
cused is a member of, and in attendance at, the meet¬ 
ing of a legislative body, a continuance must be 
granted, on the application of accused, during the 
meeting of such legislative body and until a pre¬ 
scribed time after its adjournment or recess. 12 - 5 
Where, after a disagreement of a jury impaneled 
to try a plea of insanity, the court ordered that the 
trial of accused’s pleas of insanity and not guilty 
should forthwith proceed, as required by statute, but 
immediately thereafter, with the consent of accused, 
the case was continued until the next term of court, 
such continuance did not divest the court of juris¬ 
diction of the prosecution. 13 


22A C.J.S. 

§ 523. Order and Entry Thereof on Record 

Art order for a continuance should be entered on the 
record, but the failure to do so Is not fatal to the Juris¬ 
diction of the court. 

Library References 

Criminal Law <$=>615-617. 

Where a cause is continued or postponed, the 
order should be entered on the record; 13 - 60 but 
when the record is silent, such continuance will be 
presumed, in the absence of all evidence to the 
contrary, and of an objection in the court below. 14 
It has also been held that a failure to make such 
entry is not fatal, especially where the continuance 
operates in favor of accused, 15 although in practice 
before a justice of the peace a failure to make a 
formal entry was held fatal. 16 In some jurisdic¬ 
tions it is expressly declared by statute that a failure 
to enter a continuance on record does not operate as 
a discontinuance. 17 

Following refusal of an order for a continuance it 
is proper for the court to decline to permit appli¬ 
cant to read as evidence the purported facts set 
up in the motion. 18 A statutory provision requir- 


10. N.J.—Kruttschnitt v. Hagaman, 
25 A.2d 200, 128 N.J.Law 246. 

•Ohio.—Carmack v. State* 32 Ohio Cir. 
Ct. 55. 

16 C.J. p 510 note 15. 

After return of jury list 

(1) Under statute precluding trial 
-of accused in a capital case until a 
prescribed time after he has been 
served with a copy of the names of 
persons summoned under a special 
venire or until the list has been 
returned to the clerk of court, where, 
In a murder prosecution, it appeared 
that some kind of a list of special 
veniremen had been filed, but the 
return was insufficient, and the court 
gave the sheriff until 2 P. M. to 
amend the return, the court should 
have postponed the trial for a whole 
■day from the filing of a legal re¬ 
turn. 

'Tex.—Johnson v. State, 176 S.W.2d 
757, 146 Tex.Cr. 501. 

(2) Time service must be made of 
list of jurors see infra § 960. 

.Particular statutory provisions con¬ 
strued 

(1) Statute authorizes continuance 
of criminal trial into term in which 
no criminal business can be Initiated 
•under earlier act. 

Ill.—People v. Shader, 157 N.E. 225, 
326 Ill. 145. 

(2) Statutes construed to limit con¬ 
tinuance to not beyond three terms 
of court. 

.Iowa.—Paul v. District Court of 


Johnson County, 2 NT.W.2d 751, 231 
Iowa 1027. 

11. Cal.—Ex parte Ross, 22 P. 1086, 
82 C. 109. 

12. Iowa.—Paul v. District Court of 
Johnson County, 2 N.W.2d 751, 231 
Iowa 1027. 

Mich.—People v. Parsons, 128 N.W. 
226, 163 Mich. 329—People v. Hux, 
36 N.W. 229, 68 Mich. 477. 

16 C.J. p 510 note 17. 

12.5 Time of trial held proper un¬ 
der statute 

Mo.—State v. Massey, 219 S.W.2d 326, 
358 Mo. 1108. 

13. Wis.—Lowe v. State, 96 N.W. 
417, 118 Wis. 641. 

13.50 Ala.—Sylvester v. State, 72 
Ala. 201. 

N.J.—State v. Hulsizer, 126 A.2d 47, 
42 N.J.Super. 224. 

14. Ala.—Sylvester v. State, 72 Ala. 

201 . 

15. Ill.—McKinney v. People, 7 Ill. 
540, 43 Am.D. 65. 

Jurisdiction not lost 

(1) Jurisdiction is not lost because 
of failure to enter order continuing 
cause to succeeding term. 

Ill.—People v. Shader, 157 N.E. 225, 
326 Ill. 145. 

(2) Under statute providing that, 
after an indictment Is found, no 
criminal prosecution can be dismiss¬ 
ed, discontinued, or abandoned with¬ 
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out leave of court, the fact that the 
clerk of the criminal court failed to 
make minute entries of several con¬ 
tinuances did not cause the court to 
lose jurisdiction. 

Tenn.—Raine v. State, 226 S.W. 189, 
143 Tenn. 168. 

(3) Complaint was not abandoned 
and court did not lose jurisdiction 
because adjournment and new trial 
date were not noted on the docket 
of the case. 

N.J.—State v. Hulsizer, 126 A.2d 47, 
42 N.J.Super. 224. 

Waiver of formal entry 
Accused in district court may 
waive formal entry of continuance, 
and consent that case remain in 
court without such entry until ask¬ 
ed for by either party, statute 
abolishing stated terms of court not 
affecting right. 

Mass.—Petition of Finer, 146 N.E. 23, 
250 Mass. 493. 

16. Wis.—Brosde v. Sanderson, 57 N. 
W. 49, 86 Wis. 368. 

17. Va.—Harrison v. Commonwealth, 
81 Va. 491. 

18. Ark.—McDonald v. State, 254 S. 
W. 549, 160 Ark. 185. 

Evidence used on motion 
Where motion for continuance be¬ 
cause of absence of witness was de¬ 
nied, accused obtained no privilege 
because of the witness’ absence to 
put in evidence affidavits used on the 
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ing the court to enter in its minutes the facts proved 
which require a continuance is directory, not manda¬ 
tory. 18 - 5 

Continuance granted by clerk for period in ex¬ 
cess of his statutory powers but after the trial is 
an error of procedure not affecting the substantial 
rights of accused and affords no ground for reversal 
on theory that court thereby lost jurisdiction to pro¬ 
nounce judgment to which accused failed to ob¬ 
ject at the time. 19 

Premature entry of order of continuance does not 
destroy the validity and regularity of the proceed¬ 
ings or create a discontinuance of the prosecution, 
where the court was in regular session at the time 
and place appointed by law and the officers designat¬ 
ed by law for holding court were present. 19 - 5 

A general order continuing criminal cases over to 
the following term on the ground that the court does 
not have time to dispose of them at the term in 
which the order is made is sufficient and imports 
verity. 19 * 10 

Continuance by operation of law , without entry 
of an order, is considered supra § 480. 

§ 524. -Erroneous Refusal of Continu¬ 

ance 

Proceedings had after erroneous refusal of a con¬ 
tinuance are nugatory. 
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Where the trial court improperly refused ac¬ 
cused’s application for a continuance, it was held 
that all subsequent proceedings were nugatory, 20 " 
and, therefore, it was unnecessary for the appellate 
court to discuss other exceptions presented in the 
record. 21 

Subsequent motion after denial of continuance . 
If, after denial of a motion for a continuance or 
postponement of trial, it appears that there is 
genuine doubt whether accused can obtain a fair 
and impartial trial, he may again move for a con¬ 
tinuance and the doubt should be resolved in his 
favor. 21 - 5 

§ 525. - Objections or Exceptions and 

Waiver Thereof 

An accused may waive his right to a continuance or 
any error in a ruling on an application therefor, as by 
failure to interpose timely objection. 

Accused may waive his right to a continuance' 
or further continuance by failing to object to the 
ruling of the court with respect thereto, 22 or by 
his failure to request a continuance, 22 - 5 at least 
where he fails to do so after the court has offered to- 
grant him one. 22 * 10 Any objection to a denial of a 
continuance because of the illness of counsel is- 
waived when the counsel appears and disavows any 
intent to move for a continuance for that reason at 
that time. 22 - 15 The objection of accused to a con- 


motion, or correspondence between 

accused and witness except as they 

were independently competent. 

U.S.—U. S. v. Bronson, C.C.A.N.Y., 
145 F.2d 939. 

18 JS Cal.—People v. Martinez, 302 
P.2d 643, 145 C.A.2d 361—Zamloch, 
For and on Behalf of Cowan v. Mu¬ 
nicipal Court of City and County 
of San Francisco, 235 P.2d 25, 106 
C.A.2d 260. 

19. Cal.—People v. Farber, 64 P.2d 
1138, 19 C.A.2d 189. 

19.5 Ala.—Stephens v. State, 46 So. 
2d 820, 254 Ala. 50. 

19.10 Or.—State v. Kuhnhausen, 272 
P.2d 225, 201 Or. 478. 

SO. Ga.—Harden v. State, 183 S.E. 
115, 52 Ga.App. 307. 

21. Ga.—Johnson v. State, 85 S.E. 
204, 16 Ga.App. 287. 

21.5 U.S.—U. S. v. Hoffa, D.C.N.Y., 
156 F.Supp. 495. 

22. Ga.—Waters v. State, 123 S.E. 
806, 158 Ga. 510. 

Ill.—People v. Celmars, 163 N.E. 421, 
332 Ill. 113. 

Okl.—Duffer v. State, 291 P. 986, 48 
Okl.Cr. 407. 

Waiver of benefit of statute entitling 
accused to specified time to pre¬ 
pare for trial see supra § 479. 


Plea of guilty 

Objection to overruling of motion 
for a continuance on ground that 
jury panel from which accused would 
be required to select a jury had heard 
testimony of state’s witness in anoth¬ 
er case in which defendant therein 
was convicted of a similar offense, 
and that jury would be prone to ac¬ 
cept witness' testimony as true, was 
without merit, where accused waived 
jury and entered a plea of guilty to 
the court. 

Tex.—Taylor v. State, 150 S.W.2d 

393, 141 Tex.Cr. 599. 

In absence of prejudice 

Where petitioners made no objec¬ 
tion or motion for postponement at 
time of trial in state court on crim¬ 
inal charge, and there was no show¬ 
ing of prejudice in presentation of 
petitioners' defense, petitioners were 
not deprived of any constitutional 
right by being compelled to stand 
trial in state court before sentences 
were imposed in federal court in 
which petitioners were convicted on 
different charge. 

Md.—State ex rel. Swietkoski v. 

Swenson, 72 A.2d 685, 195 Md. 707. 

22.5 Cal.—People v. Boyden, App., 

4 Cal.Rptr. 869. 
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Ky.—Chism v. Commonwealth, 150 S. 

W.2d 694, 286 Ky. 314. 

Ohio.—State v. Edwards, App., 117‘ 
N.E.2d 444. 

Tenn.—Hood v. State, 216 S.W.2d 14, 
187 Tenn. 501. 

Motion or ground for continuance as 
subject to waiver see supra § 505. 

Deliberate failure of counsel for 

accused to seek a continuance waives 
any right thereto. 

U.S.—U. S. ex rel. Darcy v. Handy, 
D.C.Pa., 130 F.Supp. 270, affirmed, 
C.A., 224 F.2d 504, affirmed 76 S. 
Ct. 965, 351 U.S. 454, 100 L.Ed. 
1331. 

failure to present grounds for con¬ 
tinuance 

Accused waived whatever rights he 
had to secure the attendance and 
testimony of a witness, when he 
did not present the point that he did 
not know the witness' name and so 
was not able to subpoena him, as a 
ground for continuance. 

Tex.—King v. State, 145 S,W.2d 879, 
140 Tex.Cr. 466. 

22.10 Cal.—People v. Severino, 264- 
P.2d 656, 122 C.A.2d 172. 

22.15 Cal.—People v. Mendes, 219 P.. 
2d 1, 35 C.2d 537. 
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tinuance for a less time than ashed will not sustain 
his claim that a further continuance should have 
been granted where he failed to make diligent use 
of the time that was given him. 23 

Accused waives any right to a continuance he may 
have by announcing, without objection, ready for 
trial when his case is called. 23 - 5 Where accused’s 
application for a continuance was refused, and the 
case was postponed for a short time on account 
of a defect in the proceedings, and on the case com¬ 
ing on for trial, accused announced ready, without 
objection, and without renewing his application for 
a continuance, it was held that he could not object 
to the refusal of the court to grant the continu¬ 
ance. 24 

Likewise, where an application for a continuance 
was presented to a regular judge and overruled, 
and, such judge being disqualified, another judge 
was called in to try the case a week later, it was 
held that failure of accused to renew his applica¬ 
tion before the latter judge constituted a waiver of 
any error committed by the regular judge in over¬ 
ruling the motion. 25 Where a change of venue 
is granted to accused after his motion for a con¬ 
tinuance has been refused, and a conviction is had 
in the new forum, it is too late to complain of the 
refusal of the continuance. 26 

Accused may not complain of the action of the 
court in ordering the trial to proceed in the absence 
of a witness who had been subpoenaed, where it 
appears that the court also sent for the witness, and, 
during the progress of the trial, was informed by 
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the bailiff that he was sick, and no further or other 
motion with respect to postponing the trial was made 
by accused. 27 

Accused is not entitled to complain of a continu¬ 
ance which was made with his consent 27 - 5 or ac¬ 
quiescence, 27 * 10 or to which he did not object. 27 * 15 
Also, he may not object to the form of an applica¬ 
tion by the prosecution for a continuance, where 
he made no objection thereto at the time it was 
presented. 27 * 20 A continuance granted to the prose¬ 
cution over the objection of accused when he was 
present with a witness and ready for trial is not 
prejudicial, where on the trial he introduced no evi¬ 
dence and did not subpoena such witness or make 
any other attempt to procure his attendance. 27 - 25 

Coercion . Free will is essential to waiver by ac¬ 
cused of any right he may have to a continuance, and 
coercion will vitiate his waiver of such a right. 27 - 30 

Failure to offer affidavit in evidence. An objec¬ 
tion to the overruling of a motion for a continuance 
may be made without offering in evidence an affi¬ 
davit which the court has refused to permit appli¬ 
cant to read in support of the motion. 28 

Objection to form of affidavit . Any deficiency in 
form of an affidavit for a continuance setting forth 
the facts to which an absent witness would testify 
if present is waived by an agreement that such 
affidavit may be read as the testimony of the absent 
witness. 28 - 5 

Premature trial. The question whether accused, 
who had given bond to appear for trial at a later 


23. S.D.—State v. Brown, 165 N.W. 
987, 89 S.D. 567. 

23.5 Hawaii.—Territory v. Van Dal- 
den, S3 Hawaii 113. 

Ky.—Fulton v. Commonwealth, 294 
S.W.2d 89—Swafford v. Common¬ 
wealth, 216 S.W.2d 919, 309 Ky. 
178—Chism v. Commonwealth, 150 
S.W.2d 694, 286 Ky. 314. 

After overruling- objection 

Accused announcing himself ready 
for, and going to, trial without ob¬ 
jection after overruling of his ap¬ 
plication for continuance waived right 
thereto. 

Hawaii.—Territory of Hawaii v. 

Lewis, 40 Hawaii 79. 

Mo.—State v. Smith, App., 59 S.W.2d 
722. 

After admission of deposition of ab¬ 
sent witness 

Kan.—State v. Herschberger, 163 P. 
2d 407, 160 Kan. 514. 

24. Tex.—Harris v. State, 48 S.W. 
502, 40 Tex.Cr. 8. 


25. Mo.—State v. Blitz, 71 S.W. 1027, 
171 Mo. 530. 

26. La.—State v. Hebert, Mann.TJn- 
rep.Cas. 303. 

27. Ga.—Pressley v. State, 63 S.E. 
784, 132 Ga. 64. 

27.5 Cal.—People v. Bradford, 279 
P.2d 561, 130 C.A.2d 606. 

Presumption 

An accused person is presumed to 
have consented to a continuance to 
which he did not object. 

Cal.—People v. Bradford, supra— 
People v. Fude, 255 P.2d 23, 117 
OA.2d* 186. 

27.10 N.D.—State v. Braathen, 43 N. 

W.2d 202, 77 N.D. 309. 

27.15 Fla.—State v. Williams, 73 So. 
2d 295. 

27.20 N.D.—State v. Braathen, 43 
N.W.2d 202, 77 N.D. 309. 

27.25 Colo.—Bush v. People, 187 P. 
528, 68 Colo. 75. 

27.30 La.—State v. Pugh, 193 So. 
643, 194 La. 269. 
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Forfeiture of bond 
Where accused waived right to con¬ 
tinuance on ground of absent witness 
due to declaration of district attor¬ 
ney that, if accused insisted on a con¬ 
tinuance, he would demand enforce¬ 
ment of a bond forfeiture previously 
entered, there was no voluntary 
waiver of continuance, and denial of 
continuance was error. 

La.—State v. Pugh, supra. 

28. Ky.—Hoskins v. Commonwealth, 
287 S.W. 924, 216 Ky. 358. 

Affidavit respecting testimony of ab¬ 
sent witness 

Where court had ruled that accused 
was not entitled to read affidavit of 
what absent witnesses would testify 
to, accused was not required to offer 
affidavit in evidence in order to ob¬ 
ject to overruling motion for contin¬ 
uance. 

Ky.—Hoskins v. Commonwealth, su¬ 
pra. 

28.5 Ky.—Parsons v. Common¬ 

wealth, 148 S.W.2d 301, 285 Ky. 472. 
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term, was tried prematurely cannot be raised by 
an objection to the evidence. 28 * 10 

§ 526. - Setting Aside Order 

A court may in Its discretion set aside its order grant¬ 
ing a continuance and proceed to trial, although it should 
so exercise its power as to save accused from surprise 
and avoid any abuse of discretion. 

A court, by the mere granting of a continuance 
in a criminal case, does not thereby necessarily lose 
all jurisdiction of the cause for that term, 29 as the 
inherent power which all courts have to control 
their orders, judgments, and decrees during term 
time carries with it the authority, under certain cir¬ 
cumstances, to set aside such continuance, and to 
require the parties to go to trial. 30 The entry of 
an order of continuance which the court could not 
legally enter may be set aside, and even though 
the prosecuting attorney agreed to the entry of the 
order, he is not thereby precluded from having the 
case set down for trial. 30 * 6 An order continuing a 
case may not be collaterally attacked. 30 * 10 

While the question as to whether an order grant¬ 
ing a continuance should be set aside is within the 
sound discretion of the court, 31 this power should 
be exercised only for the most cogent reasons and 
in such rare cases as show most plainly no abuse of 
discretion and no material injury to accused. 32 It 
should never be exercised in a manner to operate 
as a surprise on the party who has been permitted 
to depart after obtaining the continuance 33 

If a criminal cause has been continued until the 


next regular term on the application of the state, it 
is error for the court to set aside the order of con¬ 
tinuance and put accused on his trial at an ad¬ 
journed term against his consent. 34 Where, how¬ 
ever, it appears that, unless the trial is speeded, a 
material witness is likely to leave the jurisdiction, 
it is proper to vacate an order of continuance. 35 
So, where, immediately after a continuance is 
granted and before the transaction of other busi¬ 
ness, the state agrees to admit the alleged testimony 
of an absent witness, a continuance just previously 
granted on that ground may be set aside and the 
trial ordered. 36 

Error in vacating a continuance and setting the 
case for trial is harmless, where accused's counsel 
is present and states that accused is ready for 
trial. 37 

The granting of a change of venue is equivalent 
to the setting aside of a continuance which has been 
previously granted in the same cause on the same 
day. 38 

§ 527. Second or Further Continuance 

The granting or refusing of a second or further con¬ 
tinuance is discretionary with the court and not a mat¬ 
ter of right; it appears that such continuances are not 
regarded with favor. 
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The granting or the refusing of a second or fur¬ 
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will statutes be readily construed so as to deprive stricter scrutiny than the former motion, 44 espe- 
courts of this discretion. 41 dally where it is based on the same ground as 

Although the fact that one or more continuances that on which the former was panted, 4 5 or on a 

have been granted should not operate to defeat the desire t0 obtain time t0 P re P are a defense which is 

granting of another, where justice clearly requires P ureI ^ technical and not directed to the substantial 

it, 42 the language often employed by the courts mer * ts of the case. 46 

clearly indicates that successive continuances are The absence or illness of counsel as a ground for 
not regarded with favor; 43 and an application for a second or subsequent continuance is not favored 

a second or further continuance is subjected to a by the courts. 46 * 5 Accused may not indefinitely 


Va.—Howard v. Commonwealth, 4 
S.E.2d 757, 174 Ya. 417. 

W.Va.—State v. Swain, 94 S.E. 142, 
81 W.Va. 278. 

Wis.—State v. Whitney, 18 N.W.2d 
705, 247 Wis. 112. 

Review of discretion as to continu¬ 
ances see infra § 1865. 

41. Particular statutes 

(1) A statutory provision that, 
"any hearing: to be held pursuant to 
this act shall, on the request of the 
defendant, be adjourned for a period 
not exceeding- thirty days,” does not 
deprive the court of its power to re¬ 
fuse accused a continuance to the 
end of the thirty-day period, where 
he previously assented to a continu¬ 
ance, requested by the prosecutor, 
for a period of less than thirty days, 
the statute not making it “obligatory 
for the magistrate to grant a series 
of adjournments for the full period 
of 30 days.” 

N.J.—State v. Ray, 133 A. 486, 488, 4 
N.J.Misc. 493. 

(2) A statute making it the duty 
of a committing magistrate, In cer¬ 
tain circumstances, to set cases for 
trial “on the first day of the next 
term” of court “in no manner gov¬ 
erns the right of one accused of 
crime to a continuance.” 

N.M.—State v. Roy, 60 P.2d 646, 649, 
40 N.M. 397. 

42. N.Y.—People v. Kerber, 159 N. 
Y.S. 215, 172 App.Div. 755, 34 N.Y. 
Cr. 470. 

Okl.—Anderson v. State, 207 P. 977, 
21 Okl.Cr. 193. 

Tex.—McFarland v. State, 104 S.W. 
2d 883, 132 Tex.Cr. 315—Adams v. 
State, 59 S.W.2d 384, 123 Tex.Cr. 
369. 

16 C.J. p 488 note 95. 

Defective compulsory process 
Where return on subpoena to an ab¬ 
sent witness failed to recite facts 
constituting diligent search and in¬ 
quiry and was insufficient to show ac¬ 
cused had benefit of compulsory proc¬ 
ess to secure attendance of absent 
witness, accused was entitled to a 
second continuance. 

La.—State v. Bickham, 24 So.2d 65, 
208 La. 1026. 

Prejudicial publicity 
Denial of third motion of accused 
for continuance until prejudicial ef¬ 
fect of nationwide publicity of charg¬ 
es against accused as a result of open 


congressional committee hearings 
had worn off so far as to permit trial 
free of hostile atmosphere and pub¬ 
lic preconception of accused’s guilt, 
was held required. 

U.S.—Delaney v. U. S., C.A.Mass., 199 
F.2d 107, 39 A.L.R.2d 1300. 
Mandatory continuance 

Fact that accused requested and 
was granted a continuance on Decem¬ 
ber 18th on ground of the nearness 
of the holidays, did not estop him to 
move on January 6th for a continu¬ 
ance because his attorney was a state 
senator and the legislature was to 
convene on January 14th. 

Tex.—Mora v. Ferguson, 199 S.W.2d 
759, 145 Tex. 498. 

On motion by prosecution 
Court did not abuse its discretion 
in murder prosecution when it grant¬ 
ed state’s motion for continuance for 
two days to obtain attendance of ab¬ 
sent witness, for additional day for 
same purpose, and for four addition¬ 
al days, including week end, to per¬ 
mit correction of erroneous tran¬ 
script of testimony of material wit¬ 
ness who had given evidence at pre¬ 
liminary hearing. 

Okl.—Camp v. State, 239 P.2d 1036, 
95 Okl.Cr. 70. 

43. Ga.—Henry v. State, 177 S.E. 
256, 50 Ga.App. 156—Sapp v. State, 
164 S.E. 108, 45 Ga.App. 248— 
Jenkins v. State, 138 S.E. 248, 36 
Ga.App. 740—Newberry v. State, 
102 S.E. 368, 25 Ga.App. 30. 

Iowa.—State v. Sterman, 202 N.W. 
222, 199 Iowa 569. 

Ky.—Meredith v. Commonwealth, 96 
S.W.2d 1049, 265 Ky. 380—Schleet- 
er v. Commonwealth, 290 S.W. 1075, 
218 Ky. 72. 

Tex.—Tysinger v. State, 13 S.W.2d 
698, 112 Tex.Cr. 4—Hornsby v. 

State, 237 S.W. 940, 91 Tex.Cr. 166 
—Brooks v. State, 234 S.W. 392, 
90 Tex.Cr. 208. 

16 C.J. p 488 note 1. 

44 . Iowa.—State v. Sterman, 202 N. 
W. 222, 199 Iowa 569. 

Ky.—Schleeter v. Commonwealth. 
290 S.W. 1075, 218 Ky. 72—Hunter 
v. Commonwealth, 188 S.W. 472, 171 
Ky. 438. 

Tex.—Hornsby v. State, 237 S.W. 

940, 91 Tex.Cr. 166. 

16 C.J. p 488 note 93. 

45. Pa.—Commonwealth v. Nelson, 
Quar.Soss., 34 Erie Co. 238. 
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Tex.—Tysinger v. State, 13 S.W.2d 
698, 112 Tex.Cr. 4. 

1$ C.J. p 488 note 94. 

Physical condition of accused 

Where accused suffers from a 
chronic ailment, a second continuance 
on such ground, where there is no 
reason to believe accused could ever 
be tried if the case was postponed on 
account of his physical condition, 
will be refused. 

Tex.—Freeman v. State, 239 S.W. 969, 
91 Tex.Cr. 410. 

Denial of further continuance held 
proper 

U.S.— U. S. v. Bronson, C.C.A.N.Y., 
145 F.2d 939. 

D.C.—Coupe v. U. S., 113 F.2d 145, 72 
App.D.C. 86, certiorari denied 60 S. 
Ct. 1105, 310 U.S. 651, 84 L.Ed. 
1417. 

Okl.—Moore v. State, Cr., 311 P.2d 
825—Byars v. State, 248 P.2d 643, 
96 Okl.Cr. 52. 

46. Okl.—Anderson v. State, 207 P. 
977, 21 Okl.Cr. 193. 

46.5 Iowa.—State v. Sterman, 202 N. 

W. 222, 199 Iowa 569. 

Okl.—Anderson v. State, 207 P. 977, 
21 Okl.Cr. 193. 

S.C.—State v. Kennedy, 181 S.E. 35, 
177 S.C. 195. 

Va.—Abdell v. Commonwealth, 2 S.E. 

2d 293, 173 Va. 458. 

16 C.J. p 488 note 94 [b] (1), (2). 

Absence of some, but not all, of coun¬ 
sel 

<1) Where accused has been grant¬ 
ed one continuance, and one of his 
attorneys was present at the trial 
and ably conducted his defense, the 
court did not err in denying a con¬ 
tinuance because of the absence of 
another of his attorneys. 

Okl.—Anderson v. State, 207 P. 977, 
21 Okl.Cr. 193. 

S.C.—State v. Kennedy, 181 S.E. 35, 
177 S.C. 195. 

Tex.—Thompson v. State, 157 S.W. 
494, 70 Tex.Cr. 610. 

(2) It has been held error, however, 
to refuse a second continuance and 
force accused to trial, in the absence 
of the only one of his attorneys who 
was prepared to try the case, where 
the attorney present and represent¬ 
ing accused was unprepared to con¬ 
duct the defense, and took no part 
in the trial, other than to take ex¬ 
ceptions. 
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postpone his trial by continued applications for 
more time to seek counsel, or to substitute or seek 
other counsel, 46 - 10 or in order that the counsel he 
has selected may be present and represent him. 46 - 16 

§ 528. -Application 

fn particular Jurisdictions, the content of the appli¬ 
cation or affidavit for a second or further continuance 
may be prescribed. 

The procedure in particular jurisdictions may 
prescribe as to the content of the application or af¬ 
fidavit for a second or further continuance, 47 and 
where no attempt is made to comply with the pre¬ 
scribed statutory procedure for obtaining a con¬ 
tinuance, it may properly be denied. 47 - 5 A further 
continuance on the original ground will not be 
granted in the absence of a motion therefor, 46 or 
it may properly be denied where there was no 
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formal motion for a continuance, 48 * 5 or where the 
application was oral, not written. 48 - 10 

Application and affidavits for continuances gen¬ 
erally are considered supra §§ 505-517 supra. 

§ 529. - Showing 

To secure a second or further continuance, a number 
of facts must be made to appear, among them that the 
application is made in good faith, that the evidence 
sought is not cumulative, that there is reasonable ground 
to believe that an absent witness sought will be avail¬ 
able, and that due diligence has been exercised with re¬ 
spect to the matter on which the application is based. 

To secure a second or further continuance, it 
must be shown that the application is made in good 
faith, and not for delay. 49 Where the continuance 
is sought on the ground of the absence of a witness, 
there should be an affirmative showing as to the 
whereabouts of the witness, 49 - 5 and where the 


N.Y.—People v. Kerber, 159 N.Y.S. 
216, 172 App.Div. 755, 34 N.Y.Cr. 
470. 

Circumstances authorizing denial of 
continuance 

Denial of an application for a sec¬ 
ond or further continuance in a crim¬ 
inal case because of illness or un¬ 
avoidable absence of counsel is not 
ordinarily abuse of discretion, partic¬ 
ularly where party is ably represent¬ 
ed by other or associate counsel, 
where illness is such that attorney’s 
presence at trial could not be expect¬ 
ed, or where, on previous postpone¬ 
ment, attorney agreed that he would 
try case on day or at term to which 
continuance was had. 

Pa.—Commonwealth v. Snow, 116 A*. 
2d 283, 178 Pa.Super. 319. 

46.10 TJ.S.—U. S. v. Arlen, C.A.N.Y., 
252 F.2d 491. 

Cal.—People v. Whinnery, 131 P.2d 
33, 55 C.A.2d 794. 

Denial of continuance held proper 
Miss.—Poole v. State, 90 So.2d 212, 
229 Miss. 176, certiorari denied 
Poole v. State of Mississippi, 77 S. 
Ct. 1286, 353 U.S. 988, 1 L.Ed.2d 
1144. 

46.15 Denial of further continuance 
held not error 

D.C.—Hawkins v. U. S., Mun.App., 
105 A.2d 250. 

47. Mo.—State v. Maguire, 69 Mo. 
197. 

16 C.J. p 505‘note 31. 

Proper procedure 

If application of accused for con¬ 
tinuance is refused, accused must 
sue out proper process for witness 
and when case is called for trial must 
again apply for continuance, making 
such changes in his affidavits as con¬ 
ditions then existing require. 


Miss.—Bone v. State, 41 So.2d 347, 
207 Miss. 20. 

Pirst or second application 

(1) Application for a continuance 
because of the absence of witnesses 
must be treated as a subsequent ap¬ 
plication where the case had been 
previously continued on an applica¬ 
tion of accused because of the ab¬ 
sence of his wife. 

Tex.—Skaggs v. State, Cr„ 319 S.W.2d 
310. 

(2) Application which is refused is 
not to be counted as an application 
under the statute. 

Mo.—State v. Maguire, 69 Mo. 197. 

(3) Where first motion of accused 
for continuance because of absence 
of witness was overruled while court 
was trying another case, at conclu¬ 
sion of which, on same day, case of 
accused was again called and identi¬ 
cal motion for continuance presented, 
such procedure was a re-presenting 
of the same motion and it stood in 
the position of a first motion. 

Tex.—Livingston v. State, 214 S.W. 
2d 119, 152 Tex.Cr. 302. 

Statements held necessary 

(1) That accused has reasonable 
expectation of procuring testimony 
of absent witnesses at next term of 
court. 

Tex.—Renfroe v. State, 167 S.W.2d 
772, 145 Tex.Cr. 363. 

(2) That the absent testimony can¬ 
not be procured from any other 
source known to accused. 

Tex.—Skaggs v. State, Cr., 319 S.W. 
2d 310—Richardson v. State, 228 
S.W.2d 179, 154 Tex.Cr. 422—Ren¬ 
fro e v. State, 167 S.W.2d 772, 145 
Tex.Cr. 363—Carrizal v. State, 134 
S.W.2d 287, 138 Tex.Cr. 103—Car¬ 
penter v. State, 265 S.W. 706, 98 
Tex.Cr. 307. 


(3) What facts accused expects to 
prove by the witness. 

Tex.—Carrizal v. State, 134 S.W.2d 
287, 138 Tex.Cr. 103. 

Motion is defective where it does 
not show that the application is not 
made for delay only. 

Ga.—Roth v. State, 27 S.E.2d 473, 70 
Ga.App. 93. 

In Tennessee 

(1) A continuance at the first term 
may be had by either party on a 
general affidavit, but at a second or 
a subsequent term it must state the 
facts which he expects to be able to 
prove by the several persons named 
as desired witnesses. 

Tenn.—Nelson v. State, 2 Swan 482. 

(2) This is not rendered less nec¬ 
essary by the fact that the second ap¬ 
plication was made at a special and 
not a general term. 

Tenn.—Leach v. State, 42 S.W. 195, 99 
Tenn. 584. 

47.5 Okl.—Dunlap v. State, Cr., 272 
P.2d 469. 

48. S.C.—State v. Anderson, 188 S. 
E. 186, 181 S.C. 527. 

48.5 Okl.—Dunlap v. State, Cr., 272 
P.2d 469. 

48.10 Tex.—Berry v. State, 308 S.W. 
2d 877, 165 Tex.Cr. 454. 

49. Ark.—White v. State, 152 S.W. 
163, 105 Ark. 698. 

Cal.—People v. Northcott, 289 P. 634, 
209 C. 639, 70 A.L.R. 806. 

Ga.—Roth v. State, 27 S.E.2d 473, 70 
Ga.App. 93—Smith v. State, 94 S.E. 
265, 21 Ga.App. 237. 

Ky.—Adkins v. Commonwealth, 291 
S.W. 5, 218 Ky. 152. 

La.—State v. Dalcour, 83 So. 223, 145 
La. 1008. 

49.5 Cal.—People v. Williams, 336 P. 
2d 245, 168 C.A.2d’ 624. 
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existence of the absent witness appears doubtful it 
is proper to deny the continuance. 49 * 10 
Also, it has been held, in various instances, that 
it must appear that the evidence sought is probably 
true, 60 that it cannot be produced from the records 
of a former trial 51 or procured from any other 
source known to accused, 51 - 6 that it is not cumula¬ 
tive 62 or merely impeaching 53 in character, and will 
probably produce a different result, 54 that it will be 
admissible 65 and is material, 60 that the witness 
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sought is not absent with the consent of accused, 57 
and that the witness will appear, or that there is 
reasonable ground to believe that he will be avail¬ 
able, or that service of process can be obtained on 
him, 58 or that his testimony can be obtained within 
a reasonable time, 58 * 5 and that he will testify as 
expected. 58 * 10 A second or further continuance on 
the ground of the physical condition of a witness 
may properly be denied where there is no clear 


49.10 Ky.—Tinsley v. Common¬ 
wealth, 261 S.W.2d 11, certiorari 
denied Tinsley v. Commonwealth of 
Kentucky, 74 S.Ct. 22, 346 U.S. 813, 
98 L.Ed. 340. 

Exclusion, of affidavit concerning: 
what witness would testify to is 
proper. 

Ky.—Tinsley v. Commonwealth, 261 
S.W.2d 11, certiorari denied Tinsley 
v. Commonwealth of Kentucky, 74 
S.Ct. 22, 346 U.S. 813, 98 L.Ed. 340. 

50. Tex.—Huffhines v. State, 275 S. 
W. 1072, 101 Tex.Cr. 304—Fridge 
v. State, 233 S.W. 979, 90 Tex.Cr. 
75. 

51. Ga.—Jenkins v. State, 138 S.E. 
248, 36 Ga.App. 740. 

Tex.—Renfroe v. State, 167 S.W.2d 
772, 145 Tex.Cr. 363. 

51.5 Tex.—Garcia v. State, 276 S.W. 
2d 627, 161 Tex.Cr. 249—Carpenter 
v. State, 265 S.W. 706, 98 Tex.Cr. 
307. 

52. Ark.—Keirsey v. State, 199 S.W. 
532, 131 Ark. 487. 

Ill.—People v. Ladas, 146 N.E.2d 57, 
12 H1.2d 290. 

Mo.—State v. Sloan, 274 S.W. 734, 309 
Mo. 498. 

Tex.—Garcia v. State, 276 S.W. 2d 
527, 161 Tex.Cr. 249—Wenck v. 
State, 238 S.W.2d 793, 156 Tex.Cr. 
60—Richardson v. State, 228 S.W. 
2d 179, 154 Tex.Cr. 422—Kincheloe 
v. State, 175 S.W.2d 593, 146 Tex.Cr. 
414—Woodley v. State, 172 S.W.2d 
318, 146 Tex.Cr. 260—Lewis v. 

State, 128 S.W.2d 798, 137 Tex.Cr. 
197—Flores v. State, 32 S.W.2d 
858, 116 Tex.Cr. 169—Carpenter v. 
State, 265 SW. 706, 98 Tex.Cr. 307 
—Waters v. State, 241 S.W. 496, 91 
Tex.Cr. 592—Hornsby v. State, 237 
S.W. 940, 91 Tex.Cr. 166—Hoover 
v. State, 230 SW. 982, 89 Tex.Cr. 
378—Mitchell v. State, 222 S.W. 
983, 87 Tex.Cr. 530—Steel v. State, 
200 S.W. 381, 82 Tex.Cr. 483- 
Rose v. State, 186 S.W. 202, 79 Tex. 
Cr. 413. 

W.Va.—State v. Swain, 94 S.E. 142, 
81 W.Va. 278. 

16 C.J. p 488 note 5. 

53. Mo.—State v. Cooper, 271 SW. 
471. 

Tex.—Tanner v. State, 262 S.W. 87, 
97 Tex.Cr. 269. 

16 CJT. p 489 note 6. 


54. Tex.—Luttrell v. State, 31 S.W. 
2d 818, 116 Tex.Cr. 277—Hoover v. 
State, 230 S.W. 982, 89 Tex.Cr. 378 
—Rogers v. State, 159 S.W. 40, 71 
Tex.Cr. 149. 

Important factor to consider In de¬ 
termining whether to overrule or 
grant subsequent motion for continu¬ 
ance to permit movant to obtain tes¬ 
timony is whether different result or 
one more favorable to movant will 
likely or probably be reached if ab¬ 
sent testimony is before jury. 

Tex.—Garcia v. State, 276 SW.2d 527, 

161 Tex.Cr. 249. 

55. Fla.—Walker v. State, 113 So. 
96, 93 Fla. 1069. 

56. U.S.—Newton v. TJ. S., C.CA..Va., 

162 F.2d 795, certiorari denied 68 
S.Ct. 650, 333 U.S. 848, 92 LJEd. 
1130. 

Cal.—People v. Carroll, 324 P.2d 713, 
160 CA..2d 6. 

Ga.—Newberry v. State, 102 S.E. 368, 
25 Ga.App. 30. 

Tex.—Luttrell v. State, 31 SW.2d 
818, 116 Tex.Cr. 277—Steel v. State, 
200 S.W. 381, 82 Tex.Cr. 483— 
Rogers v. State, 159 S.W. 40, 71 
Tex.Cr. 149. 

57. Tex.—Swilley v. State, 171 S. 
W. 734, 75 Tex.Cr. 409. 

58. Ark.—McGuffln v. State, 246 S. 
W. 478, 156 Ark. 392. 

Cal.—People v. Markos, 303 F.2d 363, 
146 C-A.2d 82—People v. Simpson, 
250 P. 403, 79 C.A. 655. 

Fla.—Walker v. State, 113 So. 96, 93 
Fla. 1069. 

Ga.—Lewis v. State, 195 S.E. 303, 57 
GaA.pp. 324—Jenkins v. State, 138 
SF3. 248, 36 Ga.App. 740. 

Ky.—Adkins v. Commonwealth, 291 
S.W. 5, 218 Ky. 152—Wimms v. 
Commonwealth, 267 S.W. 1101, 206 
Ky. 546. 

La.—State v. Wilson, 137 So. 57, 173 
La. 347—State v. Dalcour, 83 So. 
223, 145 La. 1008. 

Miss.—Crawford v. State, 77 So.2d 
923, 223 Miss. 189. 

Mo.—State v. Peterson, 130 S.W.2d 
505. 

Or.—State v. Christiansen, 41 P.2d 
442, 150 Or. 11. 

Tex.—Bocknight v. State, 222 S.W. 
259, 87 Tex.Cr. 428. i 
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Va.—Howard v. Commonwealth, 4 S. 

E.2d 757, 174 Va. 417. 

Wash.—State v. Millroy, 174 P. 10, 
103 Wash. 193. 

Wis.—State v. Whitney, 18 N.W.2d 
705, 247 Wis. 112. 

Where absent witness is a fugitive 
from justice, and the case was previ¬ 
ously continued on account of his ab¬ 
sence, a second continuance is prop¬ 
erly refused. 

Ga.—Sapp v. State, 164 S.E. 108, 45 
GaA.pp. 248—Cook v. State, 151 SJ3. 
397, 40 Ga.App. 722. 

Witness in army 

Denial of request for further con¬ 
tinuance because of absence of wit¬ 
ness who was in army overseas was 
not an abuse of discretion, in absence 
of showing that witness* attendance 
could ever be obtained. 

Ark.—Brown v. State, 185 S.W_2d 274, 
208 Ark. 180. 

Witness out of Jurisdiction 
Where the witness is not within 
the court’s jurisdiction, and it does 
not appear that he will be available, 
a further continuance is properly re¬ 
fused. 

Ark.—Franklin v. State, 240 S.W. 
708, 153 Ark. 536. 

Ga.—Paulk v. State, 96 S.K 417, 148 
Ga. 304. 

Ky.—Adkins v. Commonwealth, 291 

5. W. 5, 218 Ky. 152. 

58.5 Cal.—People v. Williams, 336 
P.2d 245, 168 C.A.2d 624—People 
v. Carroll, 324 P.2d 713, 160 OA.2d 

6 . 

58.10 Tex.—Stanley v. State, 173 S. 
W.2d 555, 146 Tex.Cr. 288—Luttrell 
v. State, 31 S.W.2d 818, 116 Tex.Cr. 
277. 

16 C.J. p 489 note 9. 

Contradictory affidavit of witness 
Where affidavit of absent witness 
was introduced by state on motion 
for third continuance, which affidavit 
contained statement directly conflict¬ 
ing with allegations of motion for 
continuance relative to what accused 
expected testimony of witness to be, 
motion for continuance was properly 
denied. 

Tex.—Phillips v. State, 219 S.W.2d 
472, 153 Tex.Cr. 253. 
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showing as to when the witness will be able to tes¬ 
tify. 58 * 15 

A showing of diligence by the applicant with 
respect to the matter on which he bases his ap¬ 
plication for a second or further continuance is also 
required. 58 * 20 A showing of due diligence in the 
effort to secure the attendance of the absent wit¬ 
ness 59 or his deposition 60 is required, especially 
where a prior continuance has been granted on the 


same ground, 61 or where accused has had the 
benefit of several continuances. 61 * 5 

Some authorities have indicated that a greater 
degree of promptness and diligence in preparing for 
trial must be shown for a second continuance than 
for a first, 62 and in various instances the courts 
have granted or denied a second or further con¬ 
tinuance because of insufficient opportunity to pre¬ 
pare for trial. 62 * 5 Where the motion for continu- 


58.15 U.S.—Newton v. IT. S., C.C.A. 
Va., 162 F.2d 795, certiorari denied 
68 S.Ct. 650, 333 U.S. 848, 92 L.Ed. 
1130. 

58.20 Mo.—State v. Hampton, 172 S. 
W.2d 1. 

58. Ark.—McGuffln v. State, 246 S. 

W. 478, 156 Ark. 392. 

Cal.—People v. Carroll, 324 P.2d 713, 
160 C.A.2d 713—People v. Markos, 
303 P.2d 363, 146 C.A.2d 82—Cordts 
v. Superior Court of State of Cali¬ 
fornia in and for Mendocino Coun¬ 
ty, 200 P. 726, 53 C.A. 589. 

Fla.—Walker v. State, 113 So. 96, 93 
Fla. 1069. 

Ga.—Paulk v. State, 96 S.E. 417, 148 
Ga. 304. 

Amerson v. State, 88 S.E. 998, 18 
Ga.App. 176. 

Ky.—Wimms v. Commonwealth, 267 
S.W. 1101, 206 Ky. 546. 

Mo.—State v. Garner, 226 S.W.2d 604, 
360 Mo. 50. 

Okl.—Lippoldt v. State, Cr., 271 P.2d 
745. 

Or.—State v. Christiansen, 41 P.2d 
442, 150 Or. 11. 

Tex.—Alvarez v. State, 252 S.W.2d 
467, 158 Tex.Cr. 1—Richardson v. 
State, 228 S.W.2d 179, 154 Tex.Cr. 
422—Johnson v. State, 222 S.W.2d 
294, 153 Tex.Cr. 590—Phillips v. 
State, 219 S.W.2d 472, 153 Tex.Cr. 
253—Stanley v. State, 173 S.W.2d 
555, 146 Tex.Cr. 288—Renfroe v. 
State, 167 S.W.2d 772, 145 Tex.Cr. 
363—Foy v. State, 39 S.W.2d 623, 
118 Tex.Cr. 264—Flores v. State, 
32 S.W,2d 858, 116 Tex.Cr. 169- 
Garland v. State, Cr., 31 S.W.2d 
449—Leonard v. State, 29 S.W.2d 
750, 115 Tex.Cr. 234—Florence v. 
State, 4 S.W.2d 555, 109 Tex.Cr. 
335—Owen v. State, 245 S.W. 704, 
93 Tex.Cr. 145—Hornsby v. State, 
237 S.W. 940, 91 Tex.Cr. 166— 
Mitchell v. State, 222 S.W. 983, 87 
Tex.Cr. 530—Bocknight v. State, 
222 S.W. 259, 87 Tex.Cr. 428—Steel 
v. State, 200 S.W. 381, 82 Tex.Cr. 
483. 

Wis.—State v. Whitney, 18 N.W.2d 
705, 247 Wis. 112. 

16 C.J. p 493 note 55. 

Burden of proof as to diligence see 
supra § 520. 

Where “defendant was at large un¬ 
der bond ... a greater degree 
of diligence on his part was required 
than if he had been incarcerated and 


I unable personally to prepare his case 
for trial.” 

Ga.—Amerson v. State, 88 S.E. 998, 
18 GaA.pp. 176. 

Reliance on clerk’s promise to is¬ 
sue a subpoena is insufficient. 

Tex.—Owen v. State, 245 S.W. 704, 93 
Tex.Cr. 145. 

60. Ark.—Franklin v. State, 240 S. 
W. 708, 153 Ark. 536. 

Cal.—People v. Markos, 303 P.2d 363, 
146 C.A.2d 82. 

Ky.—Ball v. Commonwealth, 16 S.W. 
2d 793, 229 Ky. 139. 

Mo.—State v. Peterson, 130 S.W.2d 
505. 

Okl.—Garrett v. State, 178 P. 269, 15 
Okl. 475. 

Tex.—Renfroe v. State, 167 S.W.2d 
772, 145 Tex.Cr. 363— White v. 

State, 120 S.W.2d 805, 135 Tex.Cr. 
448—Galvan v. State, 86 S.W.2d 
228, 129 Tex.Cr. 349, rehearing de¬ 
nied 86 S.W.2d 768, 129 Tex.Cr. 349 
—Hornsby v. State, 237 S.W. 940, 
91 Tex.Cr. 166. 

W.Va.—State v. Swain, 94 S.E. 142, 
81 W.Va. 278. 

16 C.J. p 488 note 4. 

61. Ark.—McGuffln v. State, 246 S. 
W. 478, 156 Ark. 392—Franklin v. 
State, 240 S.W. 708, 153 Ark. 536. 

Cal.—People v. Simpson, 250 P. 403, 
79 C.A. 555. 

Ga.—Smith v. State, 94 S.E. 265, 21 
Ga.App. 237. 

Ill.—People v. Kircher, 164 N.E. 150, 
333 Ill. 200. 

Ky.—Meredith v. Commonwealth, 96 
S.W.2d 1049, 265 Ky. 380—Ball v. 
Commonwealth, 16 S.W.2d 793, 
229 Ky. 139—Wimms v. Common¬ 
wealth, 267 S.W. 1101, 206 Ky. 
546. 

La.—State v. Wilson, 137 So. 57, 173 
La. 347. 

Mo.—State v. Sloan, 274 S.W. 734, 
309 Mo. 498. 

Okl.—Garrett v. State, 178 P. 269, 15 
Okl. 475. 

Tex.—Barnett v. State, 216 S.W.2d 
218, 152 Tex.Cr. 626—Thompson v. 
State, 128 SW.2d 821, 137 Tex.Cr. 
168—White v. State, 120 S.W.2d 
805, 135 Tex.Cr. 448—Roth v. State, 
110 S.W.2d 69, 133 Tex.Cr. 270— 
McElmurry v. State, 65 S.W,2d 295, 
124 Tex.Cr. 628—Epple v. State, 18 
S.W.2d 625, 112 Tex.Cr. 612, re¬ 
hearing denied 20 S.W.2d 196—Hall 
v. State, 289 S.W. 1010, 105 Tex. 
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Cr. 637—Krenek v. State, 282 S.W. 
591, 104 Tex.Cr. 139—Smith v. 

State, 269 S.W. 793, 99 Tex.Cr. 402 
—Tanner v. State, 262 S.W. 87, 97 
Tex.Cr. 269—Fridge v. State, 233 
S.W. 979, 90 Tex.Cr. 75—Brown 
v. State, 224 S.W. 1105, 88 Tex.Cr. 
55—Mitchell v. State, 222 S.W. 983, 
87 Tex.Cr. 530—Coffey v. State, 198 
S.W. 326, 82 Tex.Cr. 57. 

Va.—Cottrell v. Commonwealth, 113 
S.E. 728, 134 Va. 554. 

16 C.J. p 488 notes 94 [a], 3. 

Extraordinary diligence required. 
Fla.—Landrum v. State, 84 So. 535, 
79 Fla. 189—Adams v. State, 72 So. 
473, 72 Fla. 32. 

16 C.J. p 488 note 2. 

Reliance on witness’s promise to 
be present, without serving him with 
process, is not due diligence. 

Tex.—Bocknight v. State, 222 S.W. 

259, 87 Tex.Cr. 428. 

Va.—Cottrell v. Commonwealth, 113 
S.E. 728, 134 Va. 554. 

61.5 Cal.—People v. Markos, 303 P. 
2d 363, 146 C.A.2d 82. 

Mo.—State v. Garner, 226 S.W.2d 604, 
360 Mo. 50. 

62. Tex.—McCrimmon v. State, 106 
S.W. 1158, 52 Tex.Cr. 318. 

16 C.J. p 488 note 99. 

62.5 Where counsel has investigated 
facts 

Want of preparation, which has al¬ 
ready served as ground for one con¬ 
tinuance, Is no basis for another 
where counsel has already thorough¬ 
ly investigated the facts, and no 
showing is made regarding what fur¬ 
ther investigation was needed, or 
that witnesses could not be secured 
in time for the trial. 

Ill.—People v. Brislane, 129 N.E. 185, 
2 95 Ill. 241. 

Continuance denied 
(1) Generally. 

U.S.—Stein v. U. S., C.A.Cal., 271 F. 
2d 895—U. S. v. Nirenberg, C.A.N. 
V., 242 F.2d 632, certiorari denied 
Nirenberg v. U. S., 77 S.Ct. 1405, 
354 U.S. 941, 1 L.Ed.2d 1539. 

U. S. v. Foster, D.C.N.Y., 81 F. 
Supp. 281. 

Cal.—People v. Dorman, 172 P.2d 686, 
28 C.2d 846. 

Ill.—People v. Stokes, 164 N.E.2d 26, 
18 I11.2d 371. 

N.M.—State v. Sanchez, 265 P.2d 684, 
58 N.M. 77. 
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ance is on the ground of the absence of counsel, 
it must be shown that the absent counsel, where 
there are more than one, is the leading counsel and 
also when applicant expects the absent counsel to be 
present. 62 * 10 

Controverting affidavit . Where a case has been 
continued for accused because of the illness of a 
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witness, the state may be permitted to traverse the 
allegations of a subsequent application for a further 
continuance and to support it by proof of the fact 
that the condition of the absent witness is such 
that future attendance is improbable, and also to 
support an allegation that there are other witnesses 
present from whom the same testimony can be ob¬ 
tained. 62 * 15 


XIV. EVIDENCE 


A. IN GENERAL 


§ 530(1). Definitions 

Evidence is the means whereby the truth of a mat¬ 
ter may be established; and the term includes any mat¬ 
ter of fact introduced by either side which tends to pro¬ 
duce a persuasion of the existence of some other fact. 

Library References 

Criminal Law <§=>549, 661. 

Evidence is the means whereby the truth of a 
matter may be established. 62 * 50 Any matter of fact, 
the effect, tendency, or design of which is to produce 
in the mind a persuasion, affirmative or disaffirma- 
tive, of the existence of some matter of fact is evi¬ 
dence, 63 and the term evidence includes not only 
evidence introduced by the state or government, 
but also that introduced by accused. 64 As used in 


some codes and statutes, the term means legal evi¬ 
dence, such as is authorized to be submitted to the 
jury. 65 

“Proof distinguished ” The terms “evidence” and 
“proof’ are frequently used interchangeably. 65 * 5 
Proof is not evidence, however, but the effect of evi¬ 
dence. 65 * 10 “Evidence” also differs from “proof” 
in that the former may be false and of no probative 
value. 66 

Circumstantial evidence is defined as meaning 
that evidence which tends to prove a disputed fact, 
by proof of other facts which have a legitimate 
tendency to lead the mind to a conclusion that the 
fact exists which is sought to be established; 67 the 


(2) Where accused, over several 
months, had a series of continuances 
and on day set for trial his counsel 
was engaged in another trial, and law 
partner of counsel for accused re¬ 
quested a one-day continuance to 
study case. 

Cal.—People v. Maddox, 149 P.2d 739, 
65 C.A.2d 45. 

(3) Where no reason was given 
for lack of diligence by accused In 
procuring counsel of his own choos¬ 
ing at earlier time. 

Ga.—Mears v. State, 106 S.E.2d 854, 
98 Ga.App. 576. 

62.10 Ga.—Roth v. State, 27 S.E.2d 
473, 70 Ga.App. 93. 

62.15 Tex.—Carpenter v. State, 265 
S.W. 706, 98 Tex.Cr. 307. 

62.50 N.C.—State v. Davis, 50 S.E. 
2 d 37, 229 N.C. 386. 

Evidence as part of procedure sig¬ 
nifies those rules of law whereby we 
determine what testimony Is to be 
admitted and what rejected in each 
case, and what is the weight to be 
given to the testimony admitted. 

U.S.—Kring v. State of Missouri, 
Mo., 2 S.Ct. 443, 452, 107 U.S. 221, 
27 L.Ed. 506. 

Other definitions 

N.J.—State v. Mucci, 136 A.2d 761, 
765, 25 N.J. 423. 

63. S.C.—State v. Heavener, 143 S. 
E. 674, 146 S.C. 138. 


Admissions and declarations see in¬ 
fra § 730 et seq. 

Collateral or immaterial evidence 
see Infra § 637 et seq. 

Confessions see infra 5 816 et seq. 
Evidence and related terms in civil 
cases see Evidence §§ 1-4. 
Experimental testimony see infra §§ 
645(1)—645(3). 

“The purpose of evidence Is to 
present some fact favorable to the 
cause of the party introducing the 
evidence, or to contradict a fact ap¬ 
parently established by the oppos¬ 
ing party." 

Cal.—People v. Whitholt, 247 P. 245, 
246, 77 C.A 587. 

Quasi-criminal proceedings are 
governed by the rules and principles 
of evidence applied in civil proceed¬ 
ings. 

Ala.—Ex parte Messer, 152 So. 244, 
228 Ala. 16. 

64. U.S.—U. S. v. Greene, D.C.Ga., 
146 F. 803, affirmed 154 F. 401, 85 
C.C.A. 251, certiorari denied 28 S. 
Ct 261, 207 U.S. 596, 52 LJEd. 357. 

65. Tex.—Woodall v. State, 126 S. 
W. 591, 58 Tex.Cr. 513. 

65.5 Iowa.—State v. Crutcher, 1 N. 
W.2d 195, 231 Iowa 418. 

65.10 Iowa.—State v. Crutcher, su¬ 
pra. 

66 . La.—State v. Howard, 111 So. 
72, 162 La. 719. 
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Proof defined 

(1) Proof is that degree and qual¬ 
ity of evidence that produces convic¬ 
tion. 

La.—State v. Maines, 164 So. 321, 325, 
183 La. 499. 

(2) Similar definitions. 

Pa.—Nevling v. Commonwealth, 98 
Pa. 322, 328. 

50 C.J. p 720 note 71. 

67. U.S.—Rumely v. U. S., C.C.AJST. 
Y., 293 F. 532, certiorari denied 44 
S.Ct. 38, 263 U.S. 713, 68 L.Ed. 
520. 

Del.—State v. Tyre, 67 A. 199, 22 Del. 
343, 357. 

“Circumstantial evidence" defined 
generally see Evidence $ 161. 

Similar definitions 

(1) “The Inference of a fact in 
issue which follows as a natural con¬ 
sequence according to reason and 
common experience from known col¬ 
lateral facts." 

Fla.—Lowe v. State, 105 So. 829, 830, 
90 Fla. 255. 

(2) “Circumstantial evidence,” as 
distinguished from direct evidence, 
is testimony not based on actual per¬ 
sonal knowledge or observation of 
the facts in controversy, but of other 
facts from which deductions are 
drawn, showing indirectly the facts 
sought to be proved. 

Cal.—People v. Yokum, 302 P.2d 406, 
410, 145 CA-2d 245. 
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proof of certain facts and circumstances from which 
may be inferred other connected facts which usually 
and reasonably follow according to common ex¬ 
perience and observation; 68 evidence which, without 
going directly to prove the existence of a fact, gives 
rise to a logical inference that such fact does exist. 69 
It is evidence which is not direct and positive. 70 It 
includes all evidence of an indirect nature, whether 
the inferences afforded by it be drawn from prior 
experience, or by a deduction of reason from the 
circumstances of the particular case, or of reason 
aided by experience. 71 It differs from direct evi¬ 


dence merely in respect of its logical relation to the 
fact in issue. 72 It is frequently termed “presumptive 
evidence.” 73 

Corroborating evidence is evidence supplementary 
to, and tending to strengthen or confirm, that al¬ 
ready given. 74 

Direct evidence is that which points immediately 
to the question at issue, 74 * 5 and which, if believed, 
proves the existence of the fact in issue without in¬ 
ference or presumption. 74 * 10 It is evidence obtained 
by means of any one of the senses, 75 and includes 


Okl.—Aday v. State, 230 P. 280, 28 
OkI.Cr. 201. 

<3) Other definitions. 

U.S.—Radomsky v. U. S., C.A.Wash., 
180 F.2d 781, 783. 

U. S. v. Stoehr, D.CJPa., 100 F. 
Supp. 143, 163, affirmed, C.A., 196 
F.2d 276, 33 A.L.R.2d 836, certio¬ 
rari denied 73 S.Ct. 28, 344 U.S. 826, 
97 L.Ed. 643. 

U. S. v. Foster, D.C.N.Y., 9 F.R.D. 
367, 391. 

Cal.—People v. Yokum, 302 P.2d 406, 
410, 145 C.A.2d 245—People v. 

Rayol, ISO P.2d 812, 814, 65 OA.2d 
462. 

Fla.—Davis v. State, 90 So.2d 629. 
III.—People v. Skelly, 100 N.E.2d 915, 
922, 409 Ill. 613. 

People v. Robinson, 153 N.E.23 
65, 68, 14 Ill.App.2d 325. 

Kan.—State v. Kornstett, 61 P. 805, 
808, 62 Kan. 221. 

Mo.—State v. Famber, 214 S.W.2d 40, 
43, 358 Mo. 288. 

N.Y.—People v. Bretagna, 83 lST.E.2d 
637, 538, 298 N.Y. 323, certiorari 
denied 69 S.Ct. 642, first case, 336 
U.S. 919, 93 L-Ed. 1082, rehearing 
denied 69 S.Ct. 642, second case, 336 
U.S. 922, 93 L.Ed. 1084. 

People v. Tunstall, 171 N.Y.S.2d 
666, 667, 5 AJD.2d 338—People v. 
Sandgren, 98 N.Y.S.2d 371, 375, 277 
App.Div. 217, reversed on other 
grounds 98 N.E.2d 460, 302 N.Y. 
331, mandate conformed to 106 N.Y. 
S.2d 607, 278 App.Div. 935. 

People v. Steele, 37 N.Y.S.2d 199, 
179 Mlsc. 587. 

Wash.—State v. Gillingham, 207 P.2d 
737, 741, 33 Wash.2d 847. 

Wyo.—State v. Goettina, 158 P.2d 865, 
877, 61 Wyo. 420. 

Indirect or circumstantial evidence 

(1) Terms “indirect evidence” and 
“circumstantial evidence” are inter¬ 
changeable and synonymous. 

CaL—People v. Yokum, 302 P.2d 406, 
410, 145 C.A.2d 245. 

(2) Indirect or circumstantial evi¬ 

dence is that which establishes evi¬ 
dentiary facts or facts from which 
an inference may be drawn of the 
existence of the ultimate or main 
fact as distinguished from the ulti¬ 
mate facts. ] 


Ga.—Scott v. State, 195 S.E. 923, 57 
Ga.App. 489. 

(3) Circumstantial or indirect evi¬ 
dence is an assertion that the thing 
in issue actually exists, or the asser¬ 
tion as to the existence of some fact 
from which existence of the thing 
in issue can be reasonably and logi¬ 
cally inferred. 

Ariz.—Kinsey v. State, 65 P. 1141, 49 
Ariz. 201. 

(4) Other definition. 

Ga.—Flynn v. State, 50 S.E.2d 91, 97, 
77 Ga.App. 791. 

68 . Idaho.—State v. McLennan, 231 
P. 718, 40 Idaho 286. 

Mo.—State v. Pigg, 278 S.W. 1030, 
331 Mo. 212—State v. Blankenship, 
50 S.W.2d 1024, 330 Mo. 792. 

Mont.—State v. Riggs, 201 P. 272, 
61 Mont 25. 

Ohio.—State v. Butler, App., 94 N.E. 
2d 457, rehearing denied 94 N.E.2d 
710. 

Okl.—Wertzberger v. State, 218 P. 
721, 25 Okl.Cr. 1. 

Tenn.—Webb v. State, 203 S.W. 955, 
140 Tenn. 205. 

Similar definition 

N.C.—State v. Murdock, 34 SJE.2d 69, 
225 N.C. 224. 

69. U.S.—U. S. v. Greene, D.C.Ga., 
146 F. 803, affirmed 154 F. 401, 85 
C.CA. 251, certiorari denied 28 S. 
Ct. 261, 207 U.S. 596, 52 L.Ed. 357. 

70. U.S.—Ezzard v. U. S., C.C.A.Okl., 
7 F.2d 808. 

Ga.—Pressley v. State, 39 S.E.2d 478, 
201 Ga. 267. 

71. Fla.—Milligan v. State, 147 So. 

260, 109 Fla. 219—Reynolds v. 

State, 42 So. 373, 52 Fla. 409— 
Mobley v. State, 26 So. 732, 41 Fla, 
621. 

72. U.S.—U. S. v. Greene, D.C.Ga., 
146 F. 803, affirmed 154 F. 401, 85 
C.C.A. 251, certiorari denied 28 S. 
Ct. 261, 207 U.S. 596, 52 L.Ed. 357. 

Direct evidence distinguished gener¬ 
ally see Evidence § 2. 

Distinction more fully stated 

(1) “Circumstantial evidence” dif¬ 
fers from “direct evidence,” in that 
the facts which go to make up cir¬ 
cumstances from which a logical con¬ 
clusion follows that one is guilty of 
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certain acts do not in themselves 
constitute either direct or positive 
evidence of the main fact of whether 
accused committed the act charged. 
Idaho.—State v. Hix, 78 P.2d 1003, 58 
Idaho 730. 

(2) Other statement. 

U.S.—U. S. v. Stoehr, D.C.Pa., 100 F. 
Supp. 143, 163, affirmed, C.A., 196 F. 
2d 276, 33 A.L.R.2d 836, certiorari 
denied 73 S.Ct. 28, 344 U.S. 826, 97 
L.Ed. 643. 

73. U.S.—Ezzard v. U. S., C.C.A.Okl., 
7 F.2d 808. 

74. Del.—State v. Tyre, 67 A. 199, 22 
Del. 343, 357—State v. Miller, 32 A. 
137, 141, 9 Houst. 564, 1 Hardesty 
183. 

N.C.—State v. Lassiter, 131 SJE. 577, 
579, 191 N.C. 210. 

74.5 Ga.—Flynn v. State, 50 S.E.2d 
91, 97, 77 Ga.App. 791. 

Other definitions 

U.S.—Radomsky v. U. S., OA.Wash., 
180 F.2d 781, 783. 

U. S. v. Stoehr, D.C.Pa., 100 F. 
Supp. 143, 163, affirmed, C.A., 196 
F.2d 276, 33 A.L.R.2d 836, certio¬ 
rari denied 73 S.Ct. 28, 344 U.S. 
826, 97 L.Ed. 643. 

74.10 Colo.—Berger v. People, 224 
P.2d 228, 122 Colo. 367. 

Mo.—State v. Famber, 214 S.W.2d 
40, 358 Mo. 288. 

75. Mo.—State v. Famber, supra— 
State v. Dalton, 23 S.W.2d 1, 6. 

Direct and positive evidence 

(1) “Positive evidence” and “direct 
evidence” are interchangeable and 
synonymous terms. 

Cal.—People v. Macken, 89 P.2d 173, 
32 C.A.2d 31. 

(2) Evidence is direct and positive 
when the very facts in dispute are 
communicated by those who have the 
actual knowledge of them by means 
of their senses. 

N.Y.—People v. Bretagna, 83 N.E.2d 
537, 538, 298 N.Y. 323, certiorari de¬ 
nied 69 S.Ct. 642, first case, 336 U.S. 
919, 93 L.Ed. 1082, rehearing denied 
69 S.Ct. 642, second case, 336 U.S. 
922, 93 L.Ed. 1084. 

(3) Evidence which a witness sees, 
hears, and testifies as constituting an 
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testimony by a witness of his own knowledge of 
the main fact or facts to be proved. 76 Testimony 
that accused admitted having committed the offense 
is of the nature of direct evidence of his guilt. 77 

Positive and negative evidence . Positive or af¬ 
firmative testimony is that given by a witness who, 
having been present at the time in question, testi¬ 
fies that an alleged fact or event did exist or occur, 78 
or who, having been not only present but also at¬ 
tentive, testifies not merely that he did not see or 
hear or otherwise observe the alleged fact or event, 
but that it did not exist or occur. 79 Negative 
testimony in the strict sense is that given by a 
witness who, having been present, testifies, not 
positively that an alleged fact or event did not 
exist or occur, but merely that he did not see or hear 
or otherwise observe its existence or occurrence. 80 
If a witness, having been present, testifies that he 
was attentive but did not see or hear or otherwise 
observe the alleged fact or event, his testimony, 
while commonly termed negative, is not of a purely 
negative character; 81 and where a witness describes 
a fact or event observed by him, and an opposing 
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witness describes the same fact or event differently, 
the testimony of both is equally positive. 82 

Testimonial evidence . The testimony of a wit¬ 
ness who heard statement, which is offered as proof 
that such statement was made, has been termed “tes¬ 
timonial evidence.” 83 

§ 530(2). General Principles 

Except as modified by statute, the rules of evidence 
are substantially the same in civil and criminal cases. 
The law of the forum governs the admissibility of evi¬ 
dence. 

Library References 

Criminal Law <£=>385. 

Generally, except as modified by statute, the rules 
of evidence are substantially the same in civil and 
criminal cases. 83 - 50 With some few exceptions 
peculiar to the nature of criminal cases, 83 - 52 and 
except as otherwise provided by statute, 83 * 54 the 
rules of admissibility are the same. 83 - 56 

Rules of evidence, except where prescribed by 
statute, are formulated by the courts to some extent 
as a question of sound policy in the administration 
of the law, 83 - 58 and the principles governing the 


ultimate fact is characterized in law 
as direct or positive evidence. 

Ohio.—State v. Wilson, App., 70 N.E. 
2d 658, 660. 

76. Fla.—Davis v. State, 90 So.2d 
629 

Ga.—Scott v. State, 195 S.E. 928, 57 
Ga.App. 489. 

Mo.—State v. Famber, 214 S.W.2d 40, 
358 Mo. 288. 

Mont.—State v. Higgs, 201 P. 272, 61 
Mont. 25. 

N.C.—State v. Blackwelder, 109 S.E. 
644, 182 N.C. 899. 

Ohio.—State v. Butler, App., 94 N.E. 
2d 457, rehearing denied 94 N.E.2d 
710. 

77. Mo.—State v. Criger, 46 S.W.2d 
537. 

78. Ga.—McConnell v. State, 67 Ga. 
633. 

Positive and negative evidence in civ¬ 
il cases defined and distinguished 
see Evidence §§ 2, 1037. 

79. Ga.—Weeks v. State, 3 S.E. 323, 
79 Ga. 36. 

16 C.J. p 761 note 20. 

80. Ga.—Heywood v. State, 77 S.E. 
1130, 12 Ga.App. 643. 

16 C.J. p 761 note 21. 

Distinction stated 

(1) It is ‘‘positive testimony'* for 
a witness to say that a thing did 
or did not happen; it Is “negative 
testimony** for a witness to say that 
if such a thing happened he did not 
see it or know of it. 

Ga*—Williams v. State, 99 S.E. 43, 23 
GaApp. 542. 

16 C.J. p 761 note 21 [a]. 


(2) Where a witness’ testimony 
otherwise appears to be negative, his 
statement that the thing could not 
have happened without his seeing it 
would not change his “negative tes¬ 
timony” to “positive testimony.** 

Ga.—Moore v. State, 195 S.E. 320, 57 
GaApp. 287. 

81. Ariz.—Babb v. State, 163 P. 259, 
18 Ariz. 505, Ann.Cas.l918B, 925. 

82. Ga—Humphries v. State, 28 S.E. 
25, 100 Ga. 260. 

Where witnesses have equal facili¬ 
ties for seeing or hearing a thing, 
and one swears that It occurred and 
the other that It did not occur, the 
latter’s testimony, while contradicto¬ 
ry, is as much “positive" as the for¬ 
mer’s testimony. 

Ga.—Moore v. State, 195 S.E. 320, 57 
Ga.App. 287. 

83. Ariz.—Kinsey v. State, 65 P.2d 
1141, 49 Ariz. 201. 

“Testimonial or direct evidence” is 
the production and presentation of 
the thing itself as to which persua¬ 
sion is desired. 

Ariz.—Kinsey v. State, supra. 

83.50 U.S.—Kercheval v. U. S., C.C. 
A.Tex., 36 F.2d 766, certiorari de¬ 
nied 50 S.Ct. 351, 281 U.S. 745, 74 L. 
Ed. 1157. 

Ala.—Graham v. State, 171 So. 895, 
233 Ala. 387. 

Conn.—State v, Parker, 151 A. 325, 
112 Conn. 39. 

La.—State v. Wilson, 111 So. 484, 163 
La. 29. 

N.J.—State v. Cooper, 67 A.2d 298, 2 
N.J. 540. 


N.Y.—Application of Grand Jury of 
Kings County, 143 N.Y.S.2d 501, 28$ 
App.Div. 270. 

People v. Grant, 179 N.Y.S.2d 384, 
14 Misc.2d 182. 

S.C.—State v. Heavener, 143 S.E. 674, 
146 S.C. 138. 

Tenn.—Nichols v. Mutual Life Ins. 
Co. of New York, 156 S.W.2d 436, 
178 Tenn. 209. 

Statutory mandate 
Under a statute so providing, the 
rules of evidence in civil actions are 
applicable also to criminal actions, 
except as otherwise provided by stat¬ 
ute. 

Cal.—People v. More, 51 P.2d 175, 10 
C.A.2d 144—People v. Lorden, 217 
P. 117, 62 C.A. 601. 

83.52 “With some few exceptions 
peculiar to the nature of criminal 
proceedings, such as the rule of cor¬ 
roboration in perjury, the rule for 
‘corpus delicti,* the rule for bigamous 
marriage, and the rule for a party's 
character, the rules of admissibility 
are in general the same for the trial 
of civil and criminal cases.** 

N.J.—State v. Cooper, 67 A.2d 298, 
305, 2 N.J. 540. 

83.54 N.D.—State v. Hanson, 73 N. 
W.2d 135. 

83.56 Ala.—Ex parte Messer, 152 Sou 
244, 228 Ala. 16. 

Mass.—Glover v. Callahan, 12 N.E.2d 
194, 299 Mass. 55. 

16 C.J. p 543 note 31. 

83.58 U.S.—*On Lee v. U. S., N.Y., 73 
S.Ct. 967, 343 U.S. 747, 96 L.Ed. 
1270, rehearing denied 73 S.Ct. 

344 U.S. 848, 97 L.Ed. 659. 
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admissibility of evidence in federal criminal trials 
have not been restricted to those derived solely from 
the Federal Constitution. 83 * 60 Restrictive rules 
of evidence are intended to prevent verdicts from 
being based on surmise and not to exclude facts 
which, with others, tend to establish the charge. 83 - 62 
The proper object of rules of evidence is truth and 
its establishment with due acknowledgment and 
satisfaction of the rights of all parties; 83 * 64 and 
rules of evidence should aid the court in correctly 
determining the facts in the case. 83 - 66 Accordingly, 
rules as to admissibility of evidence are the same 
whether the trial is had with or without a jury. 83 - 68 

Issues of fact can be determined only by the in¬ 
troduction of evidence made acceptable by statute or 
legal practice, 83 * 76 and an accused is entitled to be 
tried on evidence properly admissible to establish 
the crime with which he is charged. 83 * 72 The prac¬ 
tice of calling out evidence for one purpose, ap¬ 
parently innocent, and using it for another, which 
is illegal, is improper, and, if it is manifest that 
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the avowed object is colorable merely, its admis¬ 
sion is error. 83 * 74 However, the fact that suppressed 
evidence if admitted in a criminal prosecution would 
tend to prove certain matters does not prevent the 
introduction of evidence, untainted by an illegal 
search and seizure that would tend to prove the same 
matters. 83 * 76 

The trend in American jurisprudence is toward 
the greatest liberality in the admission of evidence, 
consonant with the need to safeguard the rights of 
the opposite party, 83 - 78 and the production of evi¬ 
dence should not be barred unless clearly prohibited 
by statute, or in the interest of a well-defined 
public policy. 83 - 80 As discussed infra § 1033, the 
trial judge has a wide discretion in the reception 
or rejection of evidence, subject of, of course, to the 
rules of competency and relevancy, discussed infra 
§ 600 et seq. 

What law governs . Generally, the law of the 
forum governs the admissibility of evidence. 83 - 82 


B. JUDICIAL NOTICE 


§531. General Statement 

The doctrine of Judicial notice, which relates to that 
cognizance of a fact which Judges and Juries may take 
and act on without proof, was adopted as a Judicial 
shortcut to avoid necessity for the formal Introduction of 
evidence in certain cases where there is no real need 
for such evidence. 


Library References 

Criminal Law <§=>304(1). 

“Judicial notice” may be defined as that cogni¬ 
zance of a fact which judges and juries may take 
and act on without proof because they already 
know it. 84 The doctrine of judicial notice was 


83.60 U.S.—McNabb v. U. S., Tenn., 
63 S.Ct. 608. 318 U.S. 332, 87 L.Ed. 
819, rehearing denied 63 S.Ct. 1322, 
319 U.S. 784, 87 L.Ed. 1727. 

Courts must use common sense, 
common reason, and common ob¬ 
servation as well as common knowl¬ 
edge of usual acts of people under 
given circumstances in admitting ev¬ 
idence. 

Ala.—Thompson v. State, 109 So. 557, 
21 Ala.App. 498. 

83.62 Ga.—Allen v. State, 31 S.E.2d 
107, 71 Ga.App. 517. 

83.64 Me.—Dwyer v. State, 145 A.2d 
100, 154 Me. 179. 

“Legal rules presuppose that the 
occasions to which they apply shall 
be decided under the ordinary postu¬ 
lates of reasoning; and the exclusory 
rules are an exception, for they ap¬ 
ply to evidence that is relevant ra¬ 
tionally, but that courts will not ac¬ 
cept, not because it does not prove 
the issue, but it is thought unjust 
to the opposite party to use it against 
him, or because it is within some 
privilege to suppress the truth.” 

U.S.—U. S. v. Costello, C.A.N.I., 221 
F.2d 668, 677, affirmed 76 S.Ct. 406, 
350 U.S. 359, 100 L.Ed. 397, rehear¬ 


ing denied 76 S.Ct. 692, 351 U.S. 904, 
100 L.Ed. 1440, reargument denied 
232 F.2d 958. 

83.66 Utah.—State v. Gardner, 230 
P.2d 559, 119 Utah 579. 

83.68 Ill.—People v. Borrelli, 64 N.E. 
2d 719, 392 Ill. 481, certiorari de¬ 
nied Barrelli v. State, 66 S.Ct. 1025, 
328 U.S. 845, 90 L.Ed. 1619, rehear¬ 
ing denied 66 S.Ct. 1366, 328 U.S. 
881, 90 L.Ed. 1648. 

83.70 Cal.—People v. Pantages, 297 
P. 890, 212 C. 237. 

83.72 Cal.—People v. Baylor, 117 P. 
2d 425, 47 C.A.2d 34. 

83.74 N.Y.—People v. Benoit, 185 
N.Y.S.2d 622, 8 A.D.2d 626, motion 
to amend order denied 187 N.Y.S. 
2d 994, 8 A.D.2d 734. 

83.76 U.S.—U. S. v. Skinner, C.A.N. 
Y., 272 F.2d 607, certiorari denied 
Skinner v. U. S., 80 S.Ct. 611, 362 
U.S. 902, 4 L.Ed.2d 555. 

83.78 U.S.*—Meredith v. U. S., C.A. 

W.Va., 238 F.2d 535. 

N.M.—State v. Schrader, 324 P.2d 
1025, 64 N.M. 100. 

83.80 N.C.—State v. Davis, 50 S.E. 
2 d 37, 229 N.C. 386. 

234 


Evidence of government 

Good reason must be shown for 
prohibiting the government from us¬ 
ing relevant, otherwise admissible, 
evidence in a criminal prosecution. 
U.S.—Abel v. U. S., N.Y., 80 S.Ct. 
683, 362 U.S. 217, 4 L.Ed.2d 668. 

83.82 N.Y.—People v. Grant, 179 N. 
Y.S.2d 384, 14 Misc.2d 182. 

84. U.S.—U. S. v. Hammers, D.C. 
Fla., 241 F. 542. 

Judicial notice generally see Evi¬ 
dence §§ 6-102. 

Other definitions 

(1) “Judicial notice means that 
courts consider, without evidence, 
those matters of public concern 
which are known to all well-in¬ 
formed persons.” 

Kan.—State v. Finch, 280 P. 910, 913, 
128 Kan. 665, 66 A.L.R. 1369. 

(2) Similar definitions. 

N.Y.—People of City of Buffalo v. 
Beck, 130 N.Y.S.2d 354, 205 Misc. 
757. 

Utah.—State v. Lawrence, 234 F.2d 
600, 120 Utah 323. 

23 C.J. p 58 note 2 £aj. 
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adopted as a judicial shortcut to avoid necessity for 
the formal introduction of evidence in certain cases 
where there is no real need for such evidence. 84 * 5 
Accordingly, matters of which judicial notice is tak¬ 
en need not be proved, 85 and there is authority 
for the proposition that the jury must regard such 
matters as conclusively proved, 86 * 5 although it has 
been held that fairness in trial practice demands that 
the opposing party have an opportunity to dispute 
them, 85 * 10 and that a court may receive evidence 
of a fact as to which it has judicial knowledge. 86 

While every court has the right to take judicial 
notice, 86 * 5 whether a court will do so in a particular 
case, depends on the nature of the subject, the 
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issue, apparent justice of the case, the information 
of the court, the means of information at hand, and 
judicial disposition. 86 * 10 Courts will extend the 
scope of judicial knowledge, so as to keep pace with 
the advance of art, science, and general knowledge, 
when the facts are of such an age and duration as 
to have become a part of the common knowledge of 
well informed persons, 87 and in taking judicial no¬ 
tice may avail themselves of trustworthy sources 
of information. 88 

The power of judicial notice should be exercised 
with great caution. 88 * 5 The matter must be within 
the jurisdiction of the court, 88 * 10 and it must also 
be authoritatively settled, 88 * 15 and not doubtful or 


84.5 Okl.—Johnson v. City of Tulsa, 
258 P.2d 695, 97 Okl.Cr. 85. 

85. U.S.—U. S. v. Schneiderman, D. 

C. Cal., 106 F.Supp. 906. 

U. S. v. Hammers, D.C.Fla., 241 
F. 542. 

Ala.—Dixon v. State, 124 So. 506, 23 
Ala.App. 279, certiorari denied 124 
So. 607, 220 Ala. 220. 

Fla.—Campbell v. State, 109 So. 809, 
92 Fla. 775. 

Ga.—Ricks v. State, 28 S.E.2d 303, 70 
GaA.pp. 395—Cole v. State, 22 S.E. 
2 d 529, 68 Ga.App. 179. 

Ill.—People v. Dwyer, 155 N.E. 316, 
324 Ill. 363. 

Ind.—Zehrlaut v. State, 102 N.E.2d 
203, 230 Ind. 175. 

La.—State v. McClinton, 94 So. 141, 
152 La. 632. 

Me.—State v. Kelley, 149 A. 153, 129 
Me. 8. 

Okl.—Skaggs v. State, Cr., 276 P.2d 
267, 49 A.L.R.2d 760. 

Utah.—State v. Lawrence, 234 P.2d 
600, 120 Utah 323. 

Va.—Williams v. Commonwealth, 56 
S.E.2d 537, 190 Va. 280. 

16 C.J. p 512 note 54. 

Matters of judicial notice as not nec¬ 
essarily stated in indictments and 
informations see Indictments and 
Informations § 113. 

Equal to proof 

(1) Judicial notice takes the place 
of proof and is of equal force. 

Conn.—State v. Main, 37 A. 80, 69 

Conn. 123, 61 Am.SR. 30, 36 L.R. 
A. 623. 

Tex.—Rios v. State, 288 S.W.2d 77, 
162 Tex.Cr. 609. 

(2) “As a means of establishing 
facts it is therefore superior to evi¬ 
dence. In its appropriate held it dis¬ 
places evidence, since, as it stands 
for proof, It fulfills the object which 
evidence is designed to fulhll, and 
makes evidence unnecessary.'* 

Conn.—State v. Main, supra. 

85.5 U.S.—U. S. v. Schneiderman, 

D. C.Cal., 106 F.Supp. 906. 
Allegations to contrary disregarded 

When facts alleged are out of 


harmony or Inconsistent with, or 
contrary to, fact of which court 
takes judicial notice, the facts al¬ 
leged will be disregarded. 

W.Va.—State v. Heston, 71 S.E.2d 
481, 137 W.Va. 375. 

85.10 N.H.—State v. Deane, 135 A. 
2d 897, 101 N.H. 127—State v. Dur- 
anleau, 104 A.2d 519, 99 N.H. 30, 
45 A.L.R.2d 1166. 

N.J.—State v. Greul, 157 A.2d 44, 59 
N.J.Super. 34. 

Utah.—State v. Lawrence, 234 P.2d 
600, 120 Utah 323. 

86. Cal.—People v. Tossetti, 289 P. 
881, 107 C.A. 7. 

Or.—State v. Kincaid, 285 P. 1105, 
133 Or. 95, rehearing denied 288 P. 
1015, 133 Or. 95. 

86.5 Okl.—Frazier v. State, Cr., 2C7 
P.2d 155. 

86.10 Va.—Randall v. Common¬ 
wealth, 31 S.E.2d 571, 183 Va. 182. 

87. N.J.—State v. Greul, 157 A.2d 
44, 59 N.J.Super. 34. 

N.Y.—People on Complaint of Igoe 
v. Nasella, 155 N.Y.S.2d 463, 3 
Misc.2d 418. 

Tex.—Grice v. State, 151 S.W.2d 211, 

142 Tex.Cr. 4—Moreno v. State, 

143 S.W. 156, 64 Tex.Cr. 660, Ann. 
Cas.l914C 863. 

Wash.—State v. Takano, 162 P. 35, 
94 Wash. 119. 

“As human knowledge grows with 
experience, the facts of which judi¬ 
cial notice will be taken are con¬ 
stantly increasing.” 

Colo.—McLean v. People, 180 P. 676, 
677, 66 Colo. 486. 

Recency of matter noticed 

Courts will take judicial notice of 
a comparatively recent matter pro¬ 
vided it is within the common knowl¬ 
edge of men, since “judicial notice 
of a fact is not rejected for the 
want of elapsed time, but only be¬ 
cause a court cannot say that the 
fact has come to be so generally 
known as to be within the general 
range of human knowledge or un¬ 
derstanding.” 


Wash.—State v. Takano, 162 P. 35, 
36, 94 Wash. 119. 

88. U.S.—Jones v. U. S., Md., 11 S. 

Ct. 80, 137 U.S. 202, 34 LHd. 691. 
Tex.—Curry v. State, 12 S.W.2d 796, 
111 Tex.Cr. 264. 

Sources of judicial knowledge 

(1) Courts take judicial notice of 
the geographical, historical, and po¬ 
litical data contained in maps and 
public papers. 

Cal.—People v. Stralla, 96 P.2d 941, 
14 C.2d 617. 

(2) A court may take judicial no¬ 
tice of facts of general knowledge 
which are duly authenticated in pub¬ 
lic repositories open to all. 

Mo,—State v. Kenyon, 126 S.W.2d 
245, 343 Mo. 1168. 

(3) Judge may properly resort for 
information to dictionaries, encyclo¬ 
pedias, learned treatises, and the 
like. 

Or.—State v. Schriber, 205 P.2d 149, 
185 Or. 615. 

(4) Other sources. 

Me.—State v. Wagner, 61 Me. 178. 

16 C.J. p 514 note 3 [b]. 

88.5 Fla.—State ex rel. Libtz v. 

Coleman, 5 So.2d 60, 149 Fla. 28. 
Okl.—Johnson v. City of Tulsa, 258 
P.2d 695, 97 Okl.Cr. 85. 

88.10 Fla.—State ex rel. Libtz v. 

Coleman, 5 So.2d 60, 149 Fla. 28. 
88.15 Ala.—Nolen v. State, 45 So. 
2d 786, 35 Ala.App. 249, certiorari 
denied 45 So.2d 792, 253 Ala. 565. 
Ark.—Taylor v. City of Pine Bluff, 
294 S.W.2d 341, 226 Ark. 749. 

Cal.—People v. Plywood Mfg’s of 
California, 291 P.2d 587, 137 C.A. 
2d Supp. 859, appeal dismissed Un¬ 
ion Oil Co. of California v. People 
of State of California, 76 S.Ct. 787, 
351 U.S. 929, 100 L.Ed. 1458, re¬ 
hearing denied 76 S.Ct. 1046, 351 
U.S. 990, 100 L.Ed. 1503. 

Fla.—State ex rel. Libtz v. Coleman, 
5 So.2d 60, 149 Fla. 28. 

Okl.—Johnson v. City of Tulsa, 258 
P.2d 695, 97 Okl.Cr. 85. 

Or.—State v. Schriber, 205 P.2d 149, 
185 Or. 615. 
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uncertain. 88 * 20 If there is any possibility of dispute 
of a fact, such fact cannot be judicially noticed, 88 * 25 
and if there is any doubt, either as to the fact itself 
or as to its being a matter of common knowledge, 
evidence should be required. 88 * 30 

An appellate court may take judicial notice of 
facts which the trial court could or should have 
noticed, 89 and will do so where the party relying 
on the judicial knowledge of the lower court has 
procured and brought into the appellate court's 
records the source of the lower court's judicial 
knowledge; 89 * 6 but the appellate court cannot ju¬ 
dicially notice matters which could not have been 
noticed by the court below, 89 * 10 and it has been said 
that the appellate court cannot take judicial notice 
of something as to which there was no proof what¬ 
soever. 89 * 15 


22A C.J.S. 

Judicial knowledge is sometimes acquired by cog¬ 
nizance of the frequency and history of certain 
classes of cases. 90 

§ 532. Matters of Common Knowledge in 
General 

Courts Judicially notice facts of common knowledge 
or experience. 

Library References 

Criminal Law @=»304(2). 

Courts take judicial notice of facts within the 
common experience or knowledge of every person 
of ordinary understanding and intelligence, and of 
such things as are, or generally should be, known 
in their respective jurisdictions. 91 Accordingly 


8&20 Ala™—Nolen v. State, 45 So.2d 
786, 35 AlaApp. 249, certiorari de¬ 
nied 45 So.2d 792, 253 Ala. 565. 
Ark.—Taylor v. City of Pine Bluff, 
294 S.W.2d 341, 226 Ark. 749. 

Cal.—People v. Plywood Mfg’s of 
California, 291 P.2d 587, 137 C.A.2d 
Supp. 859, appeal dismissed Union 
Oil Co. of California v. People of 
State of California, 76 S.Ct. 787, 
351 U.S. 929, 100 L.Ed. 1458, re¬ 
hearing denied 76 S.Ct. 1046, 351 
U.S. 990, 100 LJEd. 1503. 

Fla.—State ex rel. Libtz v. Coleman, 
5 So.2d 60, 149 Fla. 28. 

88.25 U.S.—'U. S. v. Moia, C.A.N.T., 
251 F.2d 255. 

Ala.—Nolen v. State, 45 So.2d 786, 
35 AlaApp. 249, certiorari denied 
45 So.2d 792, 253 Ala. 565. 

Okl.—Johnson v. City of Tulsa, 258 
P.2d 695, 97 Okl.Cr. 85. 

88.30 Okl.—Johnson v. City of Tul¬ 
sa, 258 P.2d 695, 97 Okl.Cr. 85. 
Facts missing* from evidence 

Statute authorizing court to take 
judicial notice of ordinances, etc., of 
municipal corporations, does not au¬ 
thorize a court to supply on its own 
initiative, and as a result of its own 
inquiry, facts missing from the evi¬ 
dence but necessary to sustain a de¬ 
cision. 

N.Y.—People v. Resciniti, 81 N.Y.S. 
2 d 338, 191 Misc. 719. 

89. Cal.—People v. Tossetti, 289 P. 
881, 107 C.A. 7. 

Neb.—Warren v. State, 76 N.W.2d 
728 , 162 Neb. 623—Wells v. State, 
42 N.W.2d 363, 152 Neb. 668. 

N.Y.—People v. Resciniti, 81 N.Y.S. 

2 d 338, 191 Misc. 719. 

Okl.—Frazier v. State, Cr., 267 P.2d 
155. 

Utah—State v. Marasco, 17 P.2d 919, 
81 Utah 325. 

89.5 Okl.—Johnson v. City of Tul¬ 
sa, 258 P.2d 695, 97 Okl.Cr. 85. 


Evidence or record 

Matters of which the trial court 
may take judicial notice should be 
offered in evidence or otherwise 
made a part of the record. 

Wis.—State v. Hackbarth, 42 N.W.2d 
358, 256 Wis. 545. 

89.10 Ohio.—State v. Crawford, 

App., 105 N.E.2d 443. 

Okl.—Frazier v. State, Cr. F 267 P.2d 
155. 

89.15 Miss.—Goldsby r. State, 86 
So.2d 27, 226 Miss. 1, certiorari de¬ 
nied 77 S.Ct. 266, 352 U.S. 944, 1 
L.Ed.2d 239. 

90. Tenn.—Motlow v. State, 145 S. 
W. 177, 125 Tenn. 547, L.R.A.1916F 
177. 

16 C.J. p 513 note 65. 

Habitual and youthful criminals 
Courts have taken judicial notice 
of the increase in the number of 
habitual and of youthful criminals. 
Ind.—Egbert v. State, 21 N.E.2d 418, 
215 Ind. 575. 

Ohio.—Gerak v. State, 153 N.E. 902, 
22 Ohio App. 357. 

Okl.—Wallace v. State, 14 P.2d 956, 
54 Okl.Cr. 90. 

Pa.—Commonwealth v. Thompson, 
133 A.2d 207, 389 Pa. 382, certio¬ 
rari denied Thompson v. Common¬ 
wealth of Pennsylvania, 78 S.Ct. 
77, 355 U.S. 849, 2 L.Ed.2d 59—Com¬ 
monwealth v. Mellor, 144 A. 534, 
294 Pa. 339—Commonwealth v. 
Parker, 143 A 904, 294 Pa. 144. 

91. U.S.—U. S. v. Brandt, D.C.Ohio, 
139 F.Supp. 349—U. S. v. Sutter, 
D.C.Cal., 127 F.Supp. 109—U. S. v. 
Schneiderman, D.C.Cal., 106 F. 
Supp. 906. 

Ala.—Ex parte Stollenwerck, 78 So. 
454, 201 Ala. 392, mandate con¬ 
formed to 78 So. 991, 16 AlaApp. 
698—Salomon v. State, 28 Ala. S3. 

Kent v. State, 41 So.2d 194, 34 
Ala.App. 443, certiorari denied 41 
So.2d 197, 252 Ala. 371—Poland v. 


State, 143 So. 209, 25 AlaApp. 213 
—Dixon v. State, 124 So. 506, 23 
Ala.App. 279, certiorari denied 124 
So. 507, 220 Ala. 220—St. John v. 
State, 113 So. 321, 22 AlaApp. 115 
—Brown v. State, 98 So. 653, 19 
AlaApp. 524—Vaughn v. State, 81 
So. 417, 17 AlaApp. 35, certiorari 
denied Ex parte Vaughn, 82 So. 
894, 203 Ala. 700. 

Cal.—People v. Simmons, 172 P.2d 18, 
28 C.2d 699. 

People v. Huston, 320 P.2d 175, 
156 C.A.2d 670—People v. Tossetti, 
289 P. 881, 107 C.A. 7. 

People v. Garcia, 32 P.2d 445, 1 
CA2d Supp. 761. 

Ga.—McGraw v. State, 70 S.E.2d 141, 
85 Ga.App. 857. 

Ill.—People v. Dwyer, 155 N.E. 316, 
324 Ill. 363. 

Ind.—Moorehead v. State, 183 N.E. 
801, 204 Ind. 307—Barker v. State, 
183 N.E. 551, 204 Ind. 230. 

La.—State v. Palmer, 80 So.2d 374, 
227 La. 691. 

Me.—State v. Kelley, 149 A. 153, 129 
Me. 8—State v. Wallace, 115 A. 
609, 121 Me. 83. 

Mo.—State v. Wilson, 300 S.W. 710 
—State v. Buckley, 298 S.W. 777, 
318 Mo. 17. 

N.J.—State v. Elliott, 110 A. 135, 94 
N.J.Law 76. 

N.Y.—People v. Dow, 162 N.Y.S.2d 
960, 3 A.D.2d 979. 

People of City of Buffalo v. 
Beck, 130 N.Y.S.2d 354, 205 Misc. 
757—People v. Browne, 54 N.Y.S.2d 
759, 184 Misc. 764—People v. Park¬ 
er, 19 N.Y.S.2d 1007, 174 Misc. 49. 

N.C.—State v. Baldwin, 37 S.E.2d 
898, 226 N.C. 295—State v. Vick, 
195 S.E. 779, 213 N.C. 235. 

Or.—State v. Schriber, 205 P.2d 149, 
185 Or. 615. 

Tenn.—Edwards v. State, 304 S.W. 
2d 500, 202 Tenn. 393. 

Tex.—Grice v. State, 151 S.W.2d 211, 
142 Tex.Cr. 4—Garza v. State, 136* 
S.W.2d 861, 138 Tex.Cr. 403. 
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the court may take judicial knowledge of the ordi- edge of a court or jury is not judicial knowledge.** 
nary affairs of life 91 - 5 and of the universal ex- The matter must be of common and general knowl- 
perience of mankind. 91 - 10 On the other hand, courts edge, 94 - 6 and the test is whether sufficient notoriety 
may not take judicial notice of extrinsic facts which attaches to the fact to make it proper to assume its 
are not matters of common experience or knowl- existence without proof. 94 - 10 

edge. 92 A fact generally known in a particular Applying the foregoing general principles, many 
community is not necessarily of such common particular facts in addition to the matters discussed 
knowledge as to make it one of judicial cogni- in detail infra §§ 533-565 have been judicially no- 


zance; 93 and the merely private or 


Utah.—State v. Packer Corporation, 
297 P. 1013, 77 Utah 500. 

Va.—Randall v. Commonwealth, 31 
S.E.2d 571, 183 Va. 182. 

16 C.J. P 512 notes 52, 57. 

Hatters of common knowledge judi¬ 
cially noticed In general see Evi¬ 
dence § 9. 

"‘The courts take judicial notice 
only of intelligence that is generally 
known by all persons or is readily 
ascertainable by them” 

Ky.—Commonwealth v. Payne, 245 
S.W.2d 581, 583. 

.Notorious fact 

Court may take judicial notice of 
any fact so notorious as not to be 
the subject of a reasonable dispute. 
N.J.—State v. Tracy, 102 A.2d 52, 29 
N.J. Super. 145. 

Application in criminal cases 

‘•Where the substantial rights of 
the defendant are not violated, the 
court should not shut its eyes in 
a criminal case to facts it would ju¬ 
dicially recognize in any other case.” 
Mo.—State v. Kenyon, 126 S.W.2d 
245, 343 Mo. 1168. 

Tacts known to constituents of court 
A court which would solemnly de¬ 
cree that it cannot judicially know 
facts which are well-known to all its 
constituents would thereby furnish 
.substantial reason for Its own recall. 
Mo.—State v. Cummings, 154 S.W. 
725, 248 Mo. 509. 

£1.5 Cal.—People v. Merrill, 231 P. 
2d 573, 104 C.A.2d 257—People v. 
Mangum, 88 P.2d 207, 31 C.A.2d 
374. 

.Everyday happenings 
Cal.—People v. Diaz, 324 P.2d 887, 
160 C.A.2d 123. 

•91.10 Ill.—People v. Bentley, 191 N. 
E. 230, 357 Ill. 82. 

•92. Ga.—Rowe v. State, 84 S.E. 132, 
15 Ga.App. 660. 

Mont.—State v. O'Brien, 90 P. 514, 
35 Mont. 482, 10 Ann.Cas. 1006. 
N.Y.—People of City of Buffalo v. 
Beck, 130 N.Y.S.2d 354, 205 Misc. 
757. 

S.D.—State v. Reininger, 239 N.W. 
849, 59 S.D. 336. 

-93. Ala.—Ward v. State, 39 So. 923. 
Okl.—Johnson v. City of Tulsa, 258 
P.2d 695, 97 Okl.Cr. 85. 

“There was no evidence adduced of 
Tthe fact [that certain roads were in 


personal knowl- [ ticed as being 


bad shape]; and while such may 
have been the fact, and it may have 
been generally known to the people 
of that county, it was not a fact 
of common knowledge, of which the 
court and jury could take cognizance 
without proof.” 

Ala.—Ward v. State, 39 So. 923. 

94 . N.Y.—People v. Dow, 162 N.Y.S. 
2 d 960, 3 AD.2d 979. 

People of City of Buffalo v. 
Beck, 130 N.Y.S.2d 354, 205 Misc. 
757. 

Tex.—Lerma v. State, 194 S.W. 167, 
81 Tex.Cr. 109. 

16 C.J. p 513 note 63. 

Personal knowledge of judge as Ju¬ 
dicial knowledge generally see 
Evidence $ 11. 

94 3 Cal.—People v. Plywood Mfg’s 
of California, 291 P.2d 587, 137 
CA.2d Supp. 859, appeal dismissed 
Union Oil Co. of California v. Peo¬ 
ple of State of California, 76 S.Ct, 
787, 351 U.S. 929, 100 L-Ed_ 1458, 
rehearing denied 76 STCt. 1046, 351 
U.S. 990, 100 DJEd. 1503. 

Fla.—State ex rel. Libtz v. Coleman, 
5 So.2d 60, 149 Fla. 28. 

N.J.—State v. Brezina, 133 A2d 366, 
45 N.J.Super. 596. 

Okl.—Johnson v. City of Tulsa, 258 
P.2d 695, 97 Okl.Cr. 85. 

94.10 Okl.—Johnson v. City of Tul¬ 
sa, supra. 

Doubts resolved against taking no¬ 
tice 

N.Y.—People of City of Buffalo v. 
Beck, 130 N.Y.S.2d 354, 205 Misc. 
757. 

94.15 U.S.—U. S. v. Wernecke, C.C. 
A.I11., 138 F.2d 561, certiorari de¬ 
nied Wernecke v. U. S., 64 S.Ct. 
529, 321 U.S. 771, 88 L.Ed. 1066, re¬ 
hearing denied 64 S.Ct. 635, 321 U. 
S. 803, 88 L.Ed. 1089. 

U. S. v. Minoru Yasui, D.C.Or., 
51 F.Supp. 234. 

Ala.—McKee v. State, 44 So.2d 781, 
253 Ala. 235. 

Cal.—People v. Mattson, 336 P.2d 
937, 51 C.2d 777. 

People v. Silver, 197 F.2d 90, 87 
C.A2d 337. 

Del.—Quillen v. State, 112 A.2d 848, 
10 Terry 163. 

Ga.—Brooks v. State, 26 S.E.2d 549, 
69 GaApp. 697. 
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matters of public knowledge. 94 - 15 


Ill.—People v. Hoffman, 40 N.E.2d 
515, 379 Ill. 318. 

Ind.—Beard v. State, 88 N.E.2d 769, 
227 Ind. 717. 

Kan.—State v. Anderson, 285 P.2d 
1073, 178 Kan. 322. 

Miss.—Rutherford v. State, 17 So.2d 
803, 196 Miss. 321. 

N.J.—State v. Cohen, 158 A.2d 497, 
32 N.J. 1. 

State v. Natelson Bros., 32 A.2d 
581, 21 N-J-MIsc. 186. 

N.Y.—People v. Boehm, 130 N.E.2d 
897, 309 N.Y. 362. 

People v. Kassover, 191 N.Y.S. 
2d 54, 20 Misc.2d 782. 

Ohio.—City of Columbus v. Gray, 129 
N.E.2d 857, 98 Ohio App. 464, ap¬ 
peal dismissed 124 N.E.2d 724, 162 
Ohio St. 592. 

Okl.—Sanders v. State, 256 P.2d 205, 
96 Okl.Cr. 397—Lowrey v. State, 
197 P.2d 637, 87 OkLCr. 313—Mc¬ 
Gowan v. State, 173 P.2d 227, 83 
Okl.Cr. 310, reheard 176 P.2d 837, 
83 Okl.Cr. 310. 

Or.—State v. Schleigh, 310 F.2d 341, 
210 Or. 155. 

Pa.—Commonwealth v. Laniewski, 98 
A.2d 215, 173 Pa.Super. 245—Com¬ 
monwealth v. Snyder, 187 A. 254, 
123 Pa.Super. 523. 

Tex.—Smith wick v. State, 234 S.W. 
2d 237, 155 Tex.Cr. 292—Tisch- 
macher v. State, 221 S.W.2d 258, 
153 Tex.Cr. 481—Marx v. State, 150 
S.W.2d 1014, 141 Tex.Cr. 628. 

Va.—McWhorter v. Commonwealth, 

63 S.E.2d 20, 191 Va. 857—Warshaw 
v. City of Norfolk, 58 S.E.2d 884, 
190 Va. 862—St. Clair v. Common¬ 
wealth, 5 S.E.2d 512, 174 Va. 480. 

16 C.J. p 512 note 57. 

Matters commonly known 

(1) Facility with which a part of 
a stock in trade may be removed or 
sold without attracting attention. 
Cal.—People v. Waller, 222 P. 171, 

64 CJL 390. 

(2) “Houses of ill fame are estab¬ 
lished and kept where no lewd per¬ 
sons of either sex are permitted to 
remain.” 

Okl.—Putnam v. State, 132 P. 916, 
920, 9 OkLCr. 132, 46 L.RA,N.S n 
593. 

(3) Nonintoxicating liquors can be 
purchased anywhere. 

Ark.—Griffin v. State, 275 S.W. 665, 
169 Ark. 342. 
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Accordingly the courts have taken judicial notice 
of commonly known facts relating in general 
to the prevalence of crime 94 * 20 and its preven¬ 
tion, 94 * 25 and of facts concerning particular crimes, 
or the commission of particular crimes, such as 
burglary, 94 * 30 homicide, 94 * 85 rape, 94 * 40 and rob¬ 


bery. 94 * 45 Further, the rights and privileges of pris¬ 
oners in prisons or penitentiaries have been ju¬ 
dicially noticed in some cases. 94 * 50 

On the other hand, the courts have declined to 
take judicial notice of particular facts in a wide 
variety of cases. 94 * 55 


(4) A person generally has to pay 
more on an Installment basis than 
he would pay on a cash basis. 

Ill.—People v. Morse, 270 Ill.App, 
207. 

(5) Presence of clothing tends to 
prevent abrasions of skin. 

Cal.—People v. Singh, 28 P.2d 416, 
136 C.A. 233. 

(6) “Radio receiver” is stationary 
instrument for reproducing sound 
transmitted from broadcasting sta¬ 
tions. 

N.Y.—People v. Congress Radio, 232 
N.Y.S. 647, 133 Misc. 542, affirmed 
234 N.Y.S. 860, 226 App.Div. 784, 
which was affirmed 168 N.E. 432, 
251 N.Y. 572. 

(7) There is more illiteracy 
among negroes than among whites 
in named county. 

Ga.—Watkins v. State, 33 S.E.2d 325, 
199 Ga. 81. 

(8) Free public schools are main¬ 
tained by state appropriation for ed¬ 
ucation of the negro race, and also 
higher state institutions of learning. 
S.C.—State v. Middleton, 36 SJE.2d 

742, 207 S.C. 478. 

(9) Red flag, when displayed in 
public assembly, is emblem of an¬ 
archy. 

Mich.—People v. Immonen, 261 N.W. 
59, 271 Mich. 384. 

Other matters as to which parti¬ 
cular facts have been held common¬ 
ly known: 

(1) Amount of income. 

Ala.—St. John v. State, 113 So. 321, 
22 Ala.App. 115. 

(2) Deposit of cash bonds by em¬ 
ployees. 

Cal.—People v. Pond, 284 P.2d 793, 
44 C.2d 665. 

People v. McEntyre, 84 P.2d 560, 
32 C.A.2d Supp. 752. 

Xt is almost a matter of common 
knowledge that mail order Mexican 
divorce is a nullity. 

N.J.—State v. Najjar, 66 A.2d 37, 2 
N.J. 208. 

94.20 Me.—State v. McKrackern, 41 
A.2d 817, 141 Me. 194. 

N.Y.—People, on Complaint of Cur¬ 
ry, v. Adduci, 33 N.Y.S.2d 869, 178 
Misc. 269. 

Pacts judicially noticed 

(1) Crime is on the increase. 

Okl.—Kittrell v. State, 253 P.2d 853, 

96 Okl.Cr. 301. 

(2) Crime is more rampant and 
its volume greater in metropolitan 
than in >ss heavily populated areas. 


Fla.—Lightfoot v. State, 64 So.2d 
261. 

(3) Atrocious crimes are commit¬ 
ted by boys of tender years. 

Cal.—People v. Dawson, 198 P,2d 
338, 88 C.A.2d 85. 

(4) Seventeen and eighteen-year- 
old defendants are within the age 
group that commits a very large per¬ 
centage of crimes in the country. 
Fla.—Stanford v. State, 110 So.2d 1. 

94.25 Cal.—People v. Pallares, 246 
P.2d 173, 112 OA.2d Supp. 895. 
Judicial notice has been taken that 
more stringent penalties should be 
assessed to curb crimes. 

Okl.—Kittrell v. State, 253 P.2d 853, 
96 Okl.Cr. 301. 

94.30 Matters commonly known 

(1) Certain instruments and tools 
are commonly possessed and used by 
housebreakers or burglars. 

Ill.—People v. Taylor, 102 N.E.2d 529, 
410 Ill. 469. 

Ind.—Goldstine v. State, 126 N.E.2d I 
581, 234 Ind. 388. i 

Mo.—State v. Russell, 324 S.W.2d 
727. 

N.C.—State v. Baldwin, 37 S.E.2d 
898, 226 N.C. 295. 

(2) Nearly all offenses against law 
of burglary are committed with in¬ 
tent to steal. 

Vt.—State v. Demag, 108 A.2d 390, 
118 Vt. 273. 

94.35 Matters commonly known 

(1) Accidental homicide which does 
not result from unlawful act or from 
act done in unlawful manner, etc., 
is not unlawful homicide. 

Tenn.—Harper v. State, 334 S.W.2d 
| 933. 

i (2) Much blood flowed as result 
of killing, where about one hundred 
wounds were inflicted on body of de¬ 
ceased 

Tex.—Williams v. State, 225 S.W.2d 
836, 154 Tex.Cr. 138. 

(3) Manslaughter is a lesser grade 
of felonious homicide than murder. 
Miss.—Rogers v. State, 76 So.2d 702, 

222 Miss. 609. 

94.40 Okl.—Johnson v. State, 182 P. 
2d 777, 84 Okl.Cr. 368. 

Suffering 

It is common knowledge that vic¬ 
tims of rape or any similar assault 
suffer far beyond anything suffered 
by men or women in connection with 
other classes of crime. 

Wis.—State v. Evjue, 33 NW.2d 305, 
253 Wis. 146, 13 A.L.R.2d 1201. 
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94.45 Okl.—Kittrell v. State, 253 P* 
2d 853, 96 Okl.Cr. 301. 

Matters of common knowledge 

(1) Those who commit robbery use 
such appliances as pistols, ammuni¬ 
tion, black jacks, and masks. 

TJ.S.—Banning v. U. S., C.C.A.Mich.,. 
130 F.2d 330, certiorari denied 63 S. 
Ct. 434, 317 U.S. 695, 87 L.Ed. 556. 

(2) Weapon usually used is a pistol 
or some firearm. 

Miss.—Augustine v. State, 28 So.2d 
243, 201 Miss. 277. 

94JjO TJ.S.—Miller v. Sanford, D.C. 
Ga., 59 F.Supp. 812, affirmed 150 F. 
2d 637, certiorari denied 65 S.Ct. 
472, 326 TJ.S. 787, 90 L.Ed. 478, cer¬ 
tiorari denied 67 S.Ct. 864. 

N.J.—In re Popovich, 128 A.2d 525* 
43 N.J.Super. 2 65. 

Time off for good behavior 

(1) It is common knowledge, ac¬ 
cording to some decisions, that pris¬ 
oners are credited with extra time 
for good behavior. 

Tex.—Torres v. State, Cr., 331 S.W.2<£ 
929—Montello v. State, 267 S.W.2d 
557, 160 Tex.Cr. 98—Planentilla v. 
State, 216 S.W.2d 187, 152 Tex.Cr. 
618—Walker v. State, 201 S.W.2<2 
823, 150 Tex.Cr. 421. 

(2) Other courts will not take ju¬ 
dicial knowledge of the fact, if it is a 
fact, that a prisoner was entitled! 
to a deduction for good behavior. 
TJ.S.—Gant v. U. S., C.C.A.Fla., 161 

F.2d 793. 

Wash.—Application of James, 346 P. 

2d 314. 

Parole 

It may be judicially noticed that 
a parole may be granted to a prison¬ 
er serving a life term. 

Cal.—People v. La Verne, 297 P. 561* 
212 C. 29. 

Writing letters and receiving visitors 

It is commonly known that prison¬ 
ers in the state prison have the privi¬ 
lege of writing letters and communi¬ 
cating with their families and friends- 
and with courts and public agencies, 
and that they have the privilege- 
of receiving visitors on certain occa¬ 
sions. 

Ind.—Irwin v. State, 41 N.E.2d 809,. 
220 Ind. 228. 

94.55 Ala.—Lipscomb v. State, 4L 
So.2d 440, 34 Ala.App. 421, certio¬ 
rari denied 41 So.2d 442, 252 Ala. 
425. 

Ark.—Taylor v. City of Pine Bluff* 
294 S.W.2d 341, 226 Ark. 749. 

D.C.—TJ. S. v. Kleinman, D.C., 107 F. 
Supp. 407. 
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§ 533. Human Conduct 

Courts take Judicial notice of well known facts per¬ 
taining to the conduct of criminals, jurors, and people 
generally. 

Library References 

Criminal Law <£=>304(1, 2). 

Courts will take judicial notice of the fact that 
some persons are possessed of greater poise and self- 


CRIMINAL LAW § 533 

control than others . 94 - 70 Courts have taken judicial 
notice of matters pertaining to the beliefs , 94 - 75 
customs , 95 intentions , 96 memory , 97 motives 98 and 
sexual behavior 98 - 5 of people generally, or in par¬ 
ticular situations; certain habits or methods of 
sexual perverts ; 99 certain kinds of conduct which 
have led to disturbances of the peace ; 1 the preju¬ 
dices held by some groups of persons against other 


Ind.—Carrier v. State, 89 N.E.2d 74, 
227 Ind. 726. 

Mass.—Commonwealth v. Isenstadt, 
62 N.E.2d 840, 318 Mass. 543. 

Mich.—People v. Bartlett, 20 N.W.2d 
758, 312 Mich. 648. 

N.J.—State v. Tracy, 102 A.2d 52, 29 
N.J.Super. 145. 

N.T.—People v. Segui, 172 N.Y.S.2d 
900, 11 MIsc.2d 999. 

Pa.—Commonwealth v. Baird, Com. 
PI., 36 West.L.J. 255—Common¬ 
wealth v. Wallick, Quar.Sess., 57 
York Leg.Rec. 109. 

Tex.—OlllfC v. State, 276 S.W.2d 839, 
161 Tex.Cr. 336, certiorari denied 
75 S.Ct. 571, 348 U.S. 981, 99 L.Ed. 
763—Northern v. State, 203 S.W.2d 
206, 150 Tex.Cr. 511—Pipher v. 

State, 162 S.W.2d 101, 144 Tex.Cr. 
238. 

16 C.J. p 513 note 62. 

Judicial notice not taken as to: 

(1) Cleaning and labeling of seeds. 
Tenn.—State v. McKay, 193 S.W. 99, 

137 Tenn. 280. 

(2) Doctrines of the I. W. W. 

Cal.—Ex parte Campbell, 221 P. 952, 

64 C.A. 300. 

(3) Manner in which a particular 
prisoner escaped from jail. 

N.D.—State v. Lee, 206 N.W. 417, 53 
N.D. 427. 

(4) Newspaper articles. 

U.S.—Gicinto v. U. S., C.A.Mo., 212 
F.2d 8, certiorari denied 75 S.Ct. 
125, 348 U.S. 884, 99 L.Ed. 695— 
Schino v. U. S., C.A.Cal., 209 F.2d 
67, certiorari denied 74 S.Ct. 627, 
347 U.S. 937, 98 L.Ed. 1087. 

Cal.—People v. Chambers, 72 P.2d 
746, 22 C.A.2d 687. 

(5) Offices of private corporations. 
Ala.—Ex parte State, 77 So. 353, 201 

Ala. 59. 

(6) Opinions as to the cost of re¬ 
covering gold. 

U.S.—Little v. U. S., C.C.A.C 0 I 0 ., 73 
F.2d 861, 96 A.L.R. 889. 

(7) Prayers of a religious denomi¬ 
nation. 

La.—State v. Dunn, 109 So. 56, 161 
La. 532, error dismissed Dunn v. 
State of Louisiana, 47 S.Ct. 344, 273 
U.S. 656, 744, 71 L.Ed. 825. 

(8) Whether certain places were 
“public places” within the meaning 
of particular statutes. 

N.Y.—People v. Trumble, 264 N.Y.S. 
576, 147 Misc. 727. 

16 C.J. p 512 note 57 £a] (9), p 513 
note 62 [a] (6). 


(9) Whether or not owners or offi¬ 
cers of department store are mem¬ 
bers of Jewish race. 

HI.—People v. Maertz, 32 N.E.2d 169, 
375 Ill. 478. 

94.70 Okl.—Jennings v. State, 223 
P.2d 562, 92 Okl.Cr. 347. 

Outward display of auger or insult 
Okl.—Jennings v. State, supra. 

94.75 U.S.—U. S. v. Harris, D.CAlas- 
ka, 117 F.Supp. 915. 

95. Cal.—People v. Ives, 110 P.2d 
408, 17 C.2d 459. 

People v. Galeeran, App., 2 Cal. 
Rptr. 901—People v. Diaz, 324 P.2d 
887, 160 CA-2d 123—People v. One 
1949 Plymouth Sedan, 306 P.2d 507, 
148 C.A.2d 220—People v. Merrill, 
231 P.2d 573, 104 C.A.2d 257—Peo¬ 
ple v. Mangum, 88 P.2d 207, 31 C.A. 
2d 374. 

N.Y.—People v. Title Guarantee & 
Trust Co., 125 N.E. 666, 227 N.Y. 
366, reargument denied 127 N.E. 
919, 228 N.Y. 585. 

People v. Sustek, 124 N.Y.S.2d 
641, 204 Misc. 514. 

Okl.—Winger v. State, 201 P-2d 264, 

88 Okl.Cr. 174. 

Or.—City of Portland v. Goodwin, 
210 P.2d 577, 187 Or. 409. 

Pa.—Commonwealth v. Bubna, 53 
A.2d 104, 357 Pa. 51. 

Tex.—Hall v. State, 219 S.W.2d 475, 
153 Tex.Cr. 215. 

Deductions for business entertain¬ 
ment 

Court would take judicial notice of 
the general practice on part of cor¬ 
porations pertaining to business de¬ 
ductions for business entertainment. 
U.S.—U. S. v. Bridell, D.C.I11., 180 F. 
Supp. 268. 

96. Ark.—Wimberly v. State, 218 S. 
W.2d 730, 214 Ark. 930. 

Tenn.—Potter v. State, 124 S.W.2d 
232, 174 Tenn. 118. 

Detection and punishment 

It is of common knowledge that 
those who commit crimes usually 
plan to avoid detection and punish¬ 
ment if detected. 

U.S.—Banning v. U. S., C.C.A.Mich„ 
130 F.2d 330, certiorari denied 63 
S.Ct. 434, 317 U.S. 695, 87 L.Ed. 
556. 

97. Cal.—People v. Whitson, 154 P. 
2d 867, 25 C.2d 593, certiorari de¬ 
nied 65 S.Ct. 1415, 325 U.S. 874, 

89 L.Ed. 1992, and Brigance v. State 
of California, 65 S.Ct. 1415, 325 
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U.S. 874, 89 L.Ed. 1992. 

Ill.—People v. Berne, 51 N.E.2d 578, 
384 Ill. 334. 

97. Iowa.—State v. Johnson, 245 N. 
W. 728, 215 Iowa 483. 

N.Y.—People v. Passante, 196 N.Y.S. 

2d 489, 22 Misc.2d 11. 

Pa.—Commonwealth v. Harris, 41 A. 

2d 688, 351 Pa. 325. 

Tex.—Davis v. State, 81 S.W.2d 73, 
128 Tex.Cr. 226. 

98. Tex.—Vaughn v. State, 125 S.W. 
2d 568, 136 Tex.Cr. 455. 

“Cupidity is everywhere recog¬ 
nized as one of the most powerful 
Incentives to human action.” 

Utah.—State v. De Weese, 172 P. 
290, 299, 51 Utah 515. 

98.5 Matters of common, knowledge 

(1) Where there has been one sex¬ 
ual act, there is great probability 
of other similar acts. 

Ala.—Skinner v. State, 60 So.2d 363, 
36 Ala.App. 434, certiorari denied 
60 So,2d 367, 258 Ala. 713. 

(2) A wife will not knowingly and 
willingly share with a third person 
her sex life with her husband. 

Ind.—Penn v. State, 146 N.E.2d 240, 

237 Ind. 374. 

99. Cal.—People v. Ash, 161 P.2d 
415, 70 CA.2d 583. 

Mo.—State v. English, 11 S.W.2d 
1020. 

Ohio.—Barnett v. State, 135 N.E. 
647, 104 Ohio St. 298, 27 A.L.R. 
351. 

Secrecy as to acts 

It is common knowledge that sex¬ 
ual intercourse with a young child 
would be done with great secrecy. 
Iowa.—State v. Landes, 262 N.W. 
105, 220 Iowa 201. 

Judicial notioe will not be taken 

that mature males Indulging in car¬ 
nal knowledge of young boys do so 
with ultimate object of having same 
acts performed on such adults by 
juveniles involved. 

Wash.—State v. Collier, 162 P.2d 267, 
23 Wash.2d 678. 

1. Cal.—People v. Bosse, 68 P.2d 
990, 21 C.A.2d 276. 

Ind.—Beard v. State, 88 N.E.2d 769, 
227 Ind. 717. 

N.Y.—People v. Yergan, 299 N.Y.S. 
248, 164 Misc. 83. 

Va.—Coleman v. Commonwealth, 35 
S.E.2d 96, 184 Va. 197. 
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groups ; 2 the places where persons keep various the crushing effect of losing one’s reputation ; 5 - 6 
things 3 and spend their leisure time ; 4 the reactions and other facts of human conduct . 6 A court does 
of the public to certain crimes or the trial thereof ; 5 


2. Colo.—Miller v. People, 201 P. 
41, 70 Colo. 313. 

Okl.—Johnson v. State, 230 P. 625, 
28 Okl.Cr. 254. 

Zm D.C.—Blok v. U. S., Mun.App., 70 

A. 2d 65, affirmed U. S. v. Blok, 188 
F.2d 1019, 88 TJ.S.App.D.C. 326. 

Ky.—Morse v. Commonwealth, 265 
S.W. 37, 204 Ky. 672, dissenting 
opinion 271 S.W. 1105. 

Mo.—State v. Peters, 6 S.W.2d 838. 
Dynamite bombs 

It is common knowledge that dyna¬ 
mite bombs are not ordinarily kept 
in or about living quarters. 

Ill.—People v. Catuara, 193 N.E. 199, 
358 Ill. 414. 

Obscene books 

It is a matter of common knowl¬ 
edge that booksellers have possessed 
obscene books, kept In a back room 
or locked place at their places of 
business. 

Cal.—People v. Smith, 327 P.2d 636, 
161 CA..2d Supp. 860, reversed on 
other grounds 80 S.Ct. 215, 361 
U.S. 147, 4 L.Ed.2d 205, rehearing 
denied 80 S.Ct. 399, 361 U.S. 950, 
4 L.Ed.2d 383. 

4. U.S.—Territory of Hawaii v. An- 
duha, C.C.A.Hawaii, 48 F.2d 171. 

Fla.—Sallas v. State, 124 So. 27, 98 
Fla. 464. 

5. Alaska.—U. S. v. Hoyt, 7 Alaska 
276. 

Mich.—People v. Nixon, 220 N.W. 
889, 243 Mich. 630—People v. Gree- 
son, 203 N.W. 141, 230 Mich. 124. 
N.J.—State v. Hauptmann, 180 A. 
809, 115 N.J.Law 412, certiorari de¬ 
nied Hauptmann v. State of New 
Jersey, 56 S.Ct 310, 296 U.S. 649, 
80 L.Ed. 461. 

Va.—Hart v. Commonwealth, 109 S. 

B. 582, 131 Va. 726. 

Discussion of Jury disagreements 

It is general knowledge that fre¬ 
quently the result of a jury failing 
to agree on a verdict becomes topic 
of general conversation within com¬ 
munity. 

Cal.—People v. Carmichael, 246 P. 62, 
198 C. 534. 

Antagonistic feeling against accused 

(1) “We cannot take judicial no¬ 
tice of the existence of an antago¬ 
nistic feeling against a defendant." 
Mo.—State v. Arnett, 92 S.W.2d 897, 

902, 338 Mo. 907. 

(2) However, It has been held to 
be general knowledge that certain 
crimes arouse great prejudice against 
persons accused thereof, and that an 
adverse influence prevails at their 
trials if held soon after the commis¬ 
sion thereof. 

Ky.—Fry v. Commonwealth, 82 S.W. 
2d 431, 259 Ky. 337. 


5.5 U.S.—U. S. v. Garvett, D.C.Mich., 
35 F.Supp. 644. 

6. U.S.—Barcott v. U. S., C.A.Wash., 
169 F.2d 929, certiorari denied 69 
S.Ct 602, 336 U.S. 912, 73 L.Ed 
1076. 

U. S. v. Boyer, D.C.Pa., 84 F.Supp. 
905—U. S. v. Clucas, D.C.Va., 50 
F.Supp. 609. 

Ala.—Polk v. State, 18 So.2d 698, 31 
Ala.App. 473. 

Cal.—People v. Hughes, 340 P.2d 679, 
171 C.A.2d 362. 

Fla.—North v. State, 65 So.2d 77, af¬ 
firmed 74 S.Ct. 376, 346 U.S. 932, 
98 L.Ed. 423, rehearing denied 74 
S.Ct. 513, 347 U.S. 924, 98 L.Ed. 
1078—MardorfT v. State, 196 So. 
625, 143 Fla. 64. 

Ind.—Thomas v. State, 154 N.E.2d 
503, 238 Ind. 658. 

Ky.—Burgin v. Commonwealth, 225 
S.W.2d 293, 311 Ky. 728—Wolf v. 
Commonwealth, 283 S.W. 385, 214 
Ky. 544. 

Miss.—Harrelson v. State, 65 So.2d 
237, 217 Miss. 887—Moore v. State, 
41 So.2d 368, 207 Miss. 140, appeal 
dismissed and certiorari denied 70 
S.Ct. 93, 338 U.S. 844, 94 L.Ed. 
516. 

Mo.—State v. Metje, App., 269 S.W. 
2d 128. 

N.H.—State v. Del Bianco, 78 A.2d 
519, 96 N.H. 436. 

N.Y.—People v. Casey, 33 N.Y.S.2d 
1, 263 App.Div. 342, reversed on 
other grounds 43 N.E.2d 54, 288 
N.Y. 303. 

People v. Gallo, 135 N.Y.S.2d 845, 
206 Misc. 935—In re Lewis, 84 N.Y. 
S.2d 790, 193 Misc. 676—People on 
Complaint of Liebert v. Lipoff, 45 
N.Y.S.2d 636, 181 Misc. 618—Peo¬ 
ple v. Rotunno, 291 N.Y.S. 364, 160 
Misc. 698. 

Okl.—Jaffee v. State, 134 P.2d 1027, 
76 Okl.Cr. 95—Wood v. State, 134 
P.2d 1021, 76 Okl.Cr. 89—Shaw v. 
State, 134 P.2d 999, 76 Okl.Cr. 271, 
rehearing denied 138 P.2d 136, 76 
Okl.Cr. 271. 

Tex.—Hughes v. State, 274 S.W. 151, 
101 Tex.Cr. 82. 

Judicial notice of phenomena of 
human life in general see Evidence 
§§ 78-86. 

Extortion of confessions 

It Is common courtroom knowledge 

that extortion of confessions by 

third-degree methods Is charged 

falsely as well as denied falsely. 

U.S.—Stein v. People of State of New 
York, N.Y., 73 S.Ct. 1077, 346 U.S. 
156, 97 L.Ed. 1522, rehearing de¬ 
nied 74 S.Ct 13, 346 U.S. 842, 98 
L.Ed. 362, and Cooper v. People of 
State of New York, 74 S.Ct 13, 346 
U.S. 842, 98 L.Ed. 362, and Wissner 
v. People of State of New York, 
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74 S.Ct. 13, 846 U.S. 842, 98 L.Ed. 
362. 

Matters of human conduct judicially 
noticed 

(1) Criminals often resort to arti¬ 
fices, such as changing their fea¬ 
tures and wearing apparel. 

N.Y.—People, on Complaint of Nan- 
nery, v. Clarke, 12 N.Y.S.2d 8. 

(2) One accused in criminal case is 
almost invariably anxious to delay 
trial. 

Ariz.—Gee Long v. State, 265 P. 622, 
83 Ariz. 420—Shew Chin v. State, 
265 P. 621, 33 Ariz. 419—Sam v. 
State, 265 P. 609, 33 Ariz. 383. 

(3) A display of personal violence 
to accomplish robbery normally 
tends to the taking of life. 

Kan.—State v. Roselli, 198 P. 195, 109 
Kan. 33. 

(4) Gambling instinct possesses 
many. 

Mo.—State v. Turlington, 204 S.W. 
821, 200 Mo.App. 192. 

(6) An interruption of marital re¬ 
lations usually provokes the most 
violent and enduring anger. 

Mo.—State v. Sinclair, 157 S.W. 339, 
250 Mo. 278. 

(6) A man, who in presence of his 
own companions kills another in self 
defense, is not likely to conceal body 
of his victim, steal his property, and 
flee from state. 

Utah.—State v. Seyboldt, 236 P. 225, 
65 Utah 204. 

(7) Married couples living togeth¬ 
er rarely preserve distinctions of 
ownership touching property com- 
monly consumed in course of living. 
Tenn.—Jones v. State, 59 S.W.2d 501, 

166 Tenn. 102. 

(8) Men generally cannot and will 
not work nineteen hours a day. 
Puerto Rico.—People v. Garcia, 22 

Puerto Rico 759. 

(9) Mitigating circumstances 

which reduce homicide from murder 
to manslaughter occur in sudden 
heat of passion in vast majority of 
cases. 

S.C.—State v. Cameron, 135 S.E. 364* 
137 S.C. 371. 

(10) No one would borrow or steal 
an animal that was totally value¬ 
less. 

Ark.—Houston v. State, 13 Ark. 66, 

(11) The old adage, “Hell hath no 
fury like a woman scorned," ex¬ 
presses only half of a well-known 
truth. 

Mo.—State v. Sinclair, supra. 

16 C.J. p 513 note 72. 

(12) Resort is frequently made to 
the movie for the purpose of 
alibi. 
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not judicially know that particular classes of indi¬ 
viduals always 7 or never 8 perjure themselves. 

While courts cannot take judicial notice of the 
character of a named individual , 9 they do know that 
the character of men who frequent places which sell 
intoxicating liquor is not of the best . 10 It is com¬ 
mon knowledge that a person of good character is 
less likely to commit a crime than one whose charac¬ 
ter is bad . 11 

j 

Jurors . It is common knowledge that jurors are 
most anxious to ascertain, if possible, the ideas of 
the judge on the bench during the trial of causes , 11 - 5 
and courts have taken judicial notice that jurors are 
influenced by the suggestions and intimations of the 
presiding judge 12 or the prosecuting attorney ; 12 - 6 
that they sometimes make recommendations to the 
court for leniency ; 18 that most jurors are laymen 
and do not possess knowledge of the law ; 14 that they 


are often prone to draw illogical and incorrect in¬ 
ferences ; 16 and that it is very difficult to eradicate 
from the mind of a jury the injurious impressions 
created by the admission of improper testimony . 16 
However, it is not a matter of judicial knowledge 
that a juror will naturally prejudge a cause in favor 
of one engaged in the same occupation as himself . 17 

§ 534. Qualities and Properties of Matter in 
General 

Courts Judicially know the ordinary properties of 
matter. 

Library References 

Criminal Law <£=>304(1, 2). 

Courts take judicial notice of the ordinary quali¬ 
ties and properties of matter . 18 Thus judicial no¬ 
tice has been taken that fire will burn , 19 powder will 


III.—People v. Weiss, 12 N.E.2d 652, 
367 Ill. 580. 

(13) Severity of penalty deters 
prosecutions and convictions in some 
instances. 

La.—State v. Doucet, 147 So. 500, 177 
La. 63, 87 A.L.R. 1356. 

(14) In small communities, where 
Chinese population is limited, every 
Chinese is acquainted with every 
other Chinese residing in such com¬ 
munity. 

Cal—People v. Hay, 241 P. 275, 74 
C.A. 464. 

(15) It would not he unnatural for 
the commonwealth's attorney to 
state that he would prosecute a 
particular case with all his power. 
Ky.—Hargis v. Commonwealth, 123 

S.W. 239, 135 Ky. 678. 

(16) Use of foul language by a 
negro towards a young white girl 
would create fear, so as to consti¬ 
tute an assault. 

N.C—State v. Williams, 120 S.E. 224, 
186 N.C. 627. 

7. Mo.—State v. Baird, 195 S.W. 
1010, 271 Mo. 9. 

8 . U.S.—Hale v. U. S., C.C.A.Okl., 25 
F.2d 430. 

Conn.—State v. Schlelfer, 130 A. 184, 
102 Conn. 708. 

9. Ill.—People v. Krauser, 146 N.E. 
593, 315 Ill. 485. 

“We cannot take judicial notice of 
the character of individuals or their 
business.” 

Ill.—People V. Davis, 133 N.E. 320, 
322, 300 Ill. 226. 

10. Tex.—Surginer v. State, 217 S. 
W. 145, 86 Tex.Cr. 438. 

11. Mo.—State v. Gurnee, 274 S.W. 
58, 309 Mo. 6. 

11.5 Cal.—People v. Pokrajac, 274 
P. 63, 206 C. 259. 

People v. Muza, App., 3 Cal.Rptr. 
395. 


Judicial notice of facts relating to 
the selection and composition of 
Juries see infra 5 561(7). 

12. Cal.—People v. Clark, 140 P.2d 
440, 59 CA.2d 760—People v. Piaz¬ 
za, 257 P. 592, 84 CA 58. 

Ind.—State v. McCoy, 166 N.E. 547, 
89 Ind.App. 330, followed in 
166 N.E. 550, 89 IndApp. 711. 
Mich.—People v. Strzempkowski, 178 
N.W. 771, 211 Mich. 266, 10 A.L.R. 
420. 

Tex.—Ward v. State, 243 S.W.2d 695, 
156 Tex.Cr. 472. 

12.5 Tenn.—Knight v. State, 229 S. 
W.2d 501, 190 Tenn. 326. 

13. Iowa.—State v. Sampson, 261 N. 
W. 769, 220 Iowa 142. 

14. Md.—Jackson v. State, 26 A.2d 
815, 180 Md. 658—Wilkerson v. 
State, 188 A 813, 171 Md. 287. 

15. Ala.—Osborn v. State, 23 So.2d 
14, 32 Ala.App. 188—Dennison v. 
State, 88 So. 211, 17 Ala.App. 674. 

Ark.—Carlley v. State, 86 S.W.2d 36, 
191 Ark. 363. 

Cal.—People v. Granillo, 36 P.2d 206, 
140 C.A. 707. 

16. Ala.—Capps v. State, 194 So. 689, 

29 AlaApp. 192, certiorari denied 
194 So. 693, 239 Ala. 221—Willis v. 
State, 73 So. 766, 15 AlaApp. 

454. 

17. Ga,—Rowe v. State, 84 S.E. 132, 
15 GaApp. 660. 

18. Ky.—Commonwealth v. Gabhart, 
169 S.W. 514, 160 Ky. 32. 

Wash.—State v. Takano, 162 P. 35, 
94 Wash. 119. 

Judicial notice of: 

Drugs, medicines, and flavoring ex¬ 
tracts see infra § 565 f. 

Qualities and properties of matter 
generally in civil cases see Evi¬ 
dence § 75. 


Qualities and properties commonly 
known 

(1) Many high-test gasolines are 
colored red. 

Ark.—Glover v. State, 105 S.W.2d 82, 
194 Ark. 66. 

(2) Sea water Is impregnated with 
gold. 

U.S.—Little v. U. S., C.OA.Colo., 73 
F.2d 861, 96 A.L.R. 889. 

(3) Sulphuric acid Is a corrosive 
substance. 

Mo.—State v. Nerzinger, 119 S.W. 379, 
220 Mo. 36. 

(4) X-ray machines sometimes in¬ 
flict serious burns. 

Minn.—State v. Lester, 149 N.W. 297, 
127 Minn. 282, L.R.A.1915D 201. 

(5) Gasoline dropped on hot metal 
may ignite 0 r explode. 

Iowa.—State v. Billberg, 296 N.W. 
396, 229 Iowa 1208. 

(6) Wire is more or less elastic and 
when stretched to the breaking point 
swings back to point of Its original 
position. 

Tex.—Smith v. State, 179 S.W.2d 965, 
147 Tex.Cr. 278. 

Pacts judicially noticed 

(1) Eggs have a peculiar propen¬ 
sity for the acquisition of odors from 
many and varied sources. 

U.S.—U. S. v. Commercial Creamery 
Co., D.C.Wash., 43 F.Supp. 714. 

(2) Many gases, liquids, acids, and 
chemicals used daily in businesses, 
industries, and agriculture can be 
used to manufacture stink bombs. 
Ala.—Bolin v. State, 96 So.2d 582, 266 

Ala. 256, conformed to in 96 So.2d 
592, 39 Ala.App. 161. 

19, Mo.—State v. Nerzinger, 119 SL 
W. 379, 220 Mo. 36. 
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explode , 19 * 5 and gas will illuminate 19 * 10 or ex¬ 
plode ; 19 * 15 that certain products are inflammable ; 20 
that certain substances are 21 or are not 22 poisonous; 
and that many other processes in nature and art pro¬ 
duce certain known effects . 23 However, courts do 
not take judicial notice of the color of oleomar¬ 
garine , 24 or that "Rough on Rats” contains arsenic 
or the name always applied to the same compound . 25 

Tobacco . Judicial notice has been taken of the 
nauseating effects of tobacco when swallowed , 26 and 
the injurious effect of its excessive use ; 27 but it is 
not judicially known that the use of tobacco in the 
form of cigarettes is more noxious than its use in 
any other form , 28 or that the use of cigarettes is 
hurtful to the community . 29 


22A C.J.S. 

§ 535. Character and Intoxicating Qualities 
of Liquors 

a. In general 

b. Effects of intoxicating liquors on hu¬ 

mans 

a. In General 

A court Judicially knows the meaning of terms com¬ 
monly used In referring to liquors and also that certain 
liquors are fit for beverage purposes. 

Library References 

Cr iminal Law ^=>304(20). 

Courts have taken judicial notice that "moon¬ 
shine” means an alcoholic or intoxicatiing liquor, 
such as whisky, that has been smuggled or made il¬ 
legally , 30 and have also taken notice of the mean¬ 
ing of certain terms commonly used in referring to 
particular liquors . 31 Courts judicially know that 


19.5 Mo.—State v. Nerzinger, su¬ 
pra. 

19.10 Mo.—State v. Nerzinger, su¬ 
pra. 

19.15 Minn.—State v. Schaub, 44 N, 
W.2d 61, 231 Minn. 512. 

20. Coal oil 

Mo.—State v. Hayes, 78 Mo. 307. 
Cotton 

Tex.—Pretre v. State, 17 S.W.2d 42, 
112 Tex.Cr. 459. 

Picture films 

U.S.—U. S. v. Wilson, D.C.W.Va., 23 
F.2d 112. 

21. Wood alcohol 

Wash.—State v. Takano, 162 P. 35, 
94 Wash. 119. 

Concentrated, lye 

It is common knowledge that, 
when taken internally, concentrated 
lye causes injury and even death. 
S.C.—State v. Ready, 96 S.E. 287, 
110 S.C. 177. 

22. Cream soda and ginger 

N.C.—State v. Keever, 97 S.E. 727, 
177 N.C. 114. 

23. Mo.—State v. Nerzinger, 119 S. 
W. 379, 220 Mo. 36. 

24. S.D.—State v. Manley, 150 N.W. 
291, 34 S.D. 634. 

25. Iowa.—State v. Blydenburgr, 112 
KW. 634, 135 Iowa 634, 14 Ann. 
Cas. 443. 

26. Mo.—State v. Johnson, 24 S.W. 
229, 118 Mo. 491, 40 Am.S.R. 405. 

27. NJD.—State v. Olson, 144 N.W. 
661, 26 N.D. 304. 

16 C.J. p 514 note 94. 

28. U.S.—Austin v. Tennessee, Tenn., 
21 S.Ct. 132, 179 U.S. 343, 348, 45 
L.Ed. 224. 

16 C.J. p 514 note 95. 

29. U.S.—Austin v. Tennessee, su¬ 
pra. 

30. Ala.—Chaney v. State, 111 So. 
188, 21 AlaApp. 625. 


Mo.—State v. Wheeler, 2 S.W.2d 777, 
318 Mo. 1173—State v. Wright, 280 
S.W. 703, 812 Mo. 626. 

State v. Henry, App., 254 S.W.2d 
307. 

Or.—State v. Edwards, 210 P. 1079, 
106 Or. 58. 

Wis.—Kannenberg v. State, 214 N. 
W. 365, 193 Wis. 476. 

“Moonshine liquor” is Judicially 
known to mean whisky which has 
been illicitly, illegally, and clandes- 
1 tinely made. 

Ga.—Daniels v. State, 99 S.E.2d 292, 
95 GaApp. 862. 

Tenn.—Everhart v. State, 250 SW.2d 
368, 194 Tenn. 272. 

“Moonshine whisky” 

(1) Words and phrases such as 
“moonshine whisky’* have same 
meaning as words “intoxicating liq¬ 
uors.” 

Ky.—Kenny v. Commonwealth, 277 
S.W. 480, 211 Ky. 349. 

(2) ‘We cannot say as a matter 
of law that the jury were not au¬ 
thorized to find as a matter of com¬ 
mon knowledge that, when witnesses 
testified that ‘moonshine’ was manu¬ 
factured, transported, and sold, they 
meant by the term ‘moonshine’ 
whisky.” 

U.S.—Weinstein v. U. S., C.C.A.Mass., 
11 F.2d 505, 508, certiorari denied 
47 S.Ct. 94, 273 U.S. 699, 71 L.Ed. 
847. 

(3) It is common knowledge that 
"moonshine whisky” is manufactured 
contrary to law with respect to which 
no tax is levied or may be collected. 
Fla.—Brown v. State, 13 So.2d 458, 

152 Pla. 853. 

Ga.—Daniels v. State, 99 S.E.2d 292, 
95 Ga.App. 862. 

Tenn.—Everhart v. State, 250 S.W.2d 
368, 194 Tenn. 272. 

31. “Com liquor” 

Court will take Judicial notice that 
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the words “com liquor” is a vernac¬ 
ular term meaning “corn whisky.” 
Okl.—Kolar v. State, 232 P. 449, 29 
Okl.Cr. 76. 

“Home brew” 

(1) Judicial notice taken of mean¬ 
ing. 

Ala.—Jones v. State, 17 So.2d 545, 31 
Ala.App. 378. 

(2) Judicial notice not taken of 
meaning. 

Ohio.—Cassidy v. State, 25 Ohio N.P. 
N.S. 347. 

“Hootch”; “white mule” 

(1) Courts Judicially notice that 
the terms “hootch” and “white mule” 
are generally used in connection 
with the unlawful manufacture of 
whisky. 

Mo.—State v. Wright, 280 S.W. 703, 
312 Mo. 626. 

(2) “White mule” as matter of 
common knowledge is corn whisky. 
Mo.—State v. Johnson, 292 SW. 41. 

“Scotch” and **Rye” are words 
commonly known to be used to indi¬ 
cate different kinds of whisky. 

U.S.-—McDonnell v. U. S., C.C.A. 
Mass., 19 F.2d 801, certiorari de¬ 
nied 48 S.Ct. 114, 275 U.S. 551, 72 
L.Ed. 421. 

“Shinny” or “shinney” 

(1) One court has held that it has 
no judicial knowledge of the mean¬ 
ing of the word “shinny.” 

Ala.—Chaney v. State, 111 So. 188, 
21 Ala.App. 625. 

57 C.J. p 1146 note 13. 

(2) However, where the term 
“shinney” was used in a particular 
community only as meaning home¬ 
made, intoxicating whisky, it was 
held that a trial court sitting there¬ 
in could properly take judicial notice 
of such meaning. 

La.—State v. McClinton, 94 So. 141, 
152 La. 632. 

57 C.J. p 1146 note 11. 
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alcohol , 32 beer , 33 “hootch ,” 34 jackass brandy , 35 
moonshine , 36 whisky , 37 and wine 38 are fit for bever¬ 
age purposes. Courts cannot, however, take judicial 
notice of the nature of “beer” or “mash” found near 
a complete still , 38 - 5 and do not judicially know that 
moonshine mash is a beverage . 33 

Judicial notice has been taken that alcohol has 
a distinctive odor , 40 and that grain alcohol burns 
with a blue flame . 41 The nature of whisky is a 
matter of common knowledge , 41 * 5 and it is a well- 
known fact that many laymen are qualified to state, 
after tasting, whether or not the contents of a 


particular bottle is whisky , 41 * 10 but it is common 
knowledge that whisky cannot be detected by 
sight . 41 * 15 It is judicially and otherwise generally 
known that gin and wine are not whisky . 41 * 20 

b. Effects of Intoxicating Liquors on Humans 

Well known effects of intoxicants on human beings 
are Judicially noticed. 

While courts take judicial notice that a person 
who drinks intoxicating liquors is affected there¬ 
by , 42 they also know judicially that different people 
react differently at different times , 42 * 5 and that the 


"Spirituous liquor” 

Courts judicially know that words 
and phrases such as “spirituous liq¬ 
uor” mean the same as the words 
'‘intoxicating liquors.” 

Ky.—Kenny v. Commonwealth, 277 
S.W. 480, 211 Ky. 349. 

"Vodka” 

Mont.—State v. Wild, 305 P.2d 325, 
130 Mont. 476. 

32. U.S.—Flynn v. U. S., C.C.A.I11., 
50 F.2d 1021. 

Sugar alcohol 

Court does not take judicial notice 
that sugar alcohol is intoxicating 
liquor which is used as a beverage. 
Ind.—Moorehead v. State, 183 N.E. 
801, 204 Ind. 307. 

33. Tex.—Robata v. State, 292 S.W. 
246, 106 Tex.Cr. 346. 

UndistUled beer 

It was held to be common knowl¬ 
edge that beer which has not been 
distilled is frequently used as a 
beverage. 

U.S.—Stinnett v. Commonwealth of 
Virginia, C.C.A.Va. f 55 F.2d 644. 

34. Mo.—State v. Davis, 46 S.W.2d 
565, 329 Mo. 743. 

35. Cal.—People v. Miller, 275 P. 
482, 97 C.A. 179. 

38. Mo.—State v. Davis, 46 S.W.2d 
565, 329 Mo. 743. 

Okl.—Berg v. State, 262 P.2d 913, 97 
Okl.Cr. 320. 

37. U.S.—Patterson v. U. S., C.C.A. 
Kan., 62 F.2d 968—U. S. v. Percan- 
sky, D.C.Minn., 298 F. 991, error 
dismissed, C.C.A., Percansky v. U. 
S., 5 F.2d 1020. 

Cal.—People v. Gray, 228 P. 358, 67 
C.A. 549. 

Mo.—State v. Wright, 280 S.W. 703, 
312 Mo. 626. 

State v. Griffin, App., 45 S.W.2d 
83—State v. Kernek, App., 15 S.W. 
2d 865. 

Com whisky 

Mo.—State v. Hedrick, 296 S.W. 152. 

Moonshine whisky 

U.S.—U. S. v. Golden, D.C.Minn., 1 
F.2d 543. 

Utah.—State v. Hawkins, 16 P.2d 
713, 81 Utah 16. 


38. Mo.—State v. Pike, App., 282 S. 
W. 1043. 

38.5 Ala.—Hudson v. State, 31 So.2d 
771, 33 Ala.App. 217, reversed on 
other grounds 31 So.2d 774, 249 
Ala. 372. 

39. Mass.—Commonwealth v. Am- 
brozievitz, 168 N.E. 208, 269 Mass. 
97. 

40. Iowa.—State v. Ling, 199 N.W. 
285, 198 Iowa 598. 

41. Tenn.—French v. State, 19 S.W. 
2d 276, 159 Tenn. 451. 

43-5 Ga.—Faucette v. State, 30 S.E. 

2d 808, 71 GaJVpp. 331. 

41.10 La.—State v. Thurston, 28 
So.2d 274, 210 La. 797. 

41.15 Ala.—Blevins v. State, 194 
So. 697, 29 Ala.App. 218. 

41.20 Ala.—McPherson v. State, 196 
So. 739, 29 AlaA.pp. 278, certiorari 
denied 196 So. 741, 239 Ala. 641. 

42. Iowa.—State v. Salmer, 164 N. 
W. 620, 181 Iowa 280. 

Ky.—Newcomb v. Commonwealth, 
124 S.W.2d 486, 276 Ky. 362— 

Sanders v. Commonwealth, 60 S.W. 
2d 586, 249 Ky. 225. 

Md.—Benesch v. State, 99 A. 702, 129 
Md. 505. 

Mo.—State v. Rowe, 24 S.W.2d 1032, 
324 Mo. 863. 

N.C.—State v. Hairr, 94 S.E.2d 472, 
244 N.C. 506. 

Va.—Jordan v. Commonwealth, 25 S. 

E.2d 249, 181 Va. 490. 

42 C.J. p 1334 note 39. 

Commission of offense without mo¬ 
tive 

"It is commonly known that an 
intoxicated man is likely to commit 
an offense or do an act without any 
particular motive or reason, that 
he would not commit or do when 
sober.” 

Ky.—Russell v. Commonwealth, 122 
S.W.2d 1009, 1011, 276 Ky. 38. 
Cause of acoidents 
Iowa.—State v. Sampson, 79 N.W.2d 
210, 248 Iowa 458. 

Dullness and dejection 

It is common knowledge that some 
persons react to influence of liquor 
by becoming dull, sleepy, dejected, 
or sad. 


Ohio.—State v. Steele, 117 N.E.2d 
617, 95 Ohio App. 107. 

Anger 

Court took judicial notice that peo¬ 
ple under the influence of liquor are- 
easily incensed and angered, some¬ 
times without provocation. 

Okl.—Lowrey v. State, 197 P.2d 637. 
87 Okl.Cr. 313. 

Loosening of inhibitions 
Iowa.—State v. Rand, 25 NW.2d 800. 
238 Iowa 250, 170 A.L.R. 289. 

Effect of beer 

Supreme Court takes judicial no¬ 
tice of fact that, at least when con¬ 
sumed in large quantities, beer pro¬ 
duces an exhilarating effect on con¬ 
sumer. 

Iowa.—State v. Dahnke, 57 N.W .2d 
553, 244 Iowa 599. 

Effects of com liquor 

Courts know that corn liquor is re¬ 
garded by an appreciable percentage 
of the people as being exceedingly 
deleterious. 

Ala.—Brown v. State, 98 So. 653, 19* 
Ala.App. 524. 

Dissipation of effect 

It is common knowledge that ef¬ 
fect of consumption by jurors of 
“one drink apiece and no more” and 
consumption by one juror of a “dou¬ 
ble Manhattan” followed by a large 
meal, a night’s sleep and breakfast 
would have been entirely dissipated 
and could have no influence on men¬ 
tal operations of jury following: 
breakfast. 

Cal.—People v. Crooker, 303 P.2d 753, 
47 C.2d 348, affirmed Crooker v. 
State of California, 78 S.Ct. 1287. 

357 U.S. 433, 2 L.Ed.2d 1448, re¬ 
hearing denied Crooker v. People 
of State of California, 79 S.Ct. 12. 

358 U.S. 858, 3 L.Ed.2d 92. 

Headache as proof of drugged liquor 

Court will not take judicial notice- 
that headache on morning after per¬ 
son has drunk intoxicating liquors; 
proves that the liquor was drugged. 
Mo.—State v. Barr, 102 S.W.2d 629. 
340 Mo. 738. 

42.5 Ohio.—State v. Steele, 117 N. 
E.2d 617, 95 Ohio App. 107, 
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effect produced depends on the amount drunk 43 
and the physical condition 43 * 5 and susceptibilities 44 
of the individual drinking it. 

It is common knowledge that intoxicated men can 
premeditate and form particular intents , 45 and that 
many of the most atrocious and deliberate crimes 
are committed by persons more or less under the in¬ 
fluence of intoxicants . 45 * 5 Courts judicially notice 
that in some cases drunkenness begets recklessness, 
and that drunkenness not only impedes perception 
but the ability to react after the impulse for action 
has been formed . 45 * 10 

Courts take judicial notice that the normal appe¬ 
tite for intoxicating liquors continues in spite of 
prohibition laws . 46 Judicial notice, however, is not 


taken that the intoxicants of a particular period 
were more evil in their effects than those of anoth¬ 
er period . 47 

§ 536. - Character of Liquor as Spiritu¬ 

ous, Vinous, Malt, etc. 

Courts have taken judicial notice that particular 
liquors are spirituous, malt, alcoholic, fermented, or 
vinous, and that they are prohibited. 

Courts have taken judicial notice that alcohol , 43 
brandy , 49 gin , 50 moonshine liquor , 51 rum , 52 and 
whisky 53 are spirituous liquors; that ale 54 home 
brew , 54 * 5 and lager beer 55 are malt liquors; that 
wine, when sweetened and left uncorked, will soon 
ferment ; 56 that alcohol , 57 beer , 53 lager beer , 59 hard 
cider , 60 and possibly ale 60 * 5 are fermented liquors; 


43. Me.—-State v. Mann, 61 A.2d 786, 
143 Me. 305. 

Or.—State v. Noble, 250 P. 833, 119 
Or. 674. 

Two highballs 

Court takes judicial notice that 
average moderate drinker may con¬ 
sume two highballs without becom¬ 
ing under the influence of intoxicat¬ 
ing liquor. 

Pa.—Commonwealth v. Milligan, 94 
A.2d 64, 172 Pa.Super. 607. 

Pint of liquor drunk by two men 

Court will not take judicial notice 
as to impossibility of five-hour pe¬ 
riod of drunkenness resulting from 
drinking pint of liquor by two men. 
Ark.—Moore v. State, 299 S.W. 386, 
175 Ark. 391. 

43.5 Me.—State v. Mann, 61 A.2d 
786, 143 Me. 305. 

Condition of stomach 
Va.—Harrell v. City of Norfolk, 21 
S.E.2d 733, 180 Va. 27, 142 A.L.R. 
550. 

44. Or.—-State v. Noble, 250 P. 833, 
119 Or. 674. 

Tex.—Fernandez v. State, 116 S.W.2d 
1067, 135 Tex.Cr. 12. 

Six-year-old child 

Judicial notice cannot be taken 
that three swallows of whisky is 
sufficient as the probable cause of 
the death of, or serious injury to, a 
healthy six-year-old child. 

Miss.—Jabron v. State, 159 So. 406, 
172 Miss. 135. 

45. N.Y.—People v. Koerber, 155 N. 
E. 79, 244 N.Y. 147. 

45.5 Ark.—Murry v. State, 194 S.W. 
2d 182, 209 Ark. 1062. 

45.10 Minn.—State v. Bolsinger, 21 
N.W.2d 480, 221 Minn. 154. 

46. Pa.—Commonwealth v. Vigliot- 
ti, 115 A. 20, 271 Pa. 10, affirmed 
Vigliotti v. Commonwealth of 
Pennsylvania, 42 S.Ct. 330, 258 U. 
S. 403, 66 L.EcL 686. 


Trip for liquor located at distance 

Courts do not judicially know that 
no one would drive six miles for a 
drink of liquor. 

U.S.—Colbaugh v. IT. S., C.CA.Okl., 
15 F.2d 929. 

47. Pa.—Commonwealth v. Walker, 
129 A. 453, 283 Pa. 468. 

48. Ind.—Barker v. State, 169 N.E. 
842, 201 Ind. 465—Corpus Juris 
cited in Hall v. State, 162 N.E. 51, 
54, 200 Ind. 149. 

Okl.—Fowler v. State, 214 P. 738, 23 
Okl.Cr. 332. 

S3 C.J. p 498 note 17. 

49. Ala.—Marks v. State, 48 So. 864, 
159 Ala. 71, 133 Am.S.R. 20. 

33 C.J. p 498 note 14. 

50. Vt.—State v. Munger, 15 Vt. 
290. 

33 C.J. p 498 note 15. 

51. W.Va.—State v. Willey, 125 S.E. 
83, *84, 97 W.Va. 253. 

“Moonshine liquor is made by dis¬ 
tillation by means of a still, and is 
spirituous in its nature.” 

W.Va.—State v. Willey, supra. 

52. Ala.—Marks v. State, 48 So. 864, 
159 Ala. 71, 133 Am.S.R. 20. 

33 C.J. p 498 note 16. 

53. Ala.—Griffin v. State, 106 So.2d 
182, 39 Ala.App. 626—Williams v. 
State, 176 So. 312, 27 Ala.App. 540, 
certiorari denied 176 So. 314, first 
case, 234 Ala. 545—Dixon v. State, 
124 So. 506, 23 Ala.App. 279, cer¬ 
tiorari denied 124 So. 507, 220 Ala. 
220—Pope v. State, 95 So. 59, 19 
Ala.App. 89. 

Ga.—Hillman v. State, 20 S.E.2d 91, 
67 Ga.App. 292—Gentry v. State, 
11 S.E.2d 39, second case, 63 Ga. 
App. 275—Lewis v. State, 194 S.E. 
831, 57 Ga.App. 162—Perry v. 

State, 187 S.E. 895, 54 Ga.App. 410 
—Stoker v. State, 97 S.E. 273, 23 
Ga.App. 11—Maddox v. City of 
Eatonton, 70 S.E. 214, 8 Ga.App. 
817. 


Ill.—People v. McCanney, 205 Ill.App. 
91. 

Okl.—Hill v. State, 272 P. 490, 41 
Okl.Cr. 266—Phelps v. State, 253 
P. 910, 36 Okl.Cr. 213. 

Tex.—Marshbum v. State, 28 S.W. 
2d 135, 115 Tex.Cr. 523—Williams 
v. State, 249 S.W. 852, 94 Tex.Cr. 
60—Ross v. State, 245 S.W. 680, 93 
Tex.Cr. 61. 

W.Va.—State v. Hussion, 112 S.E. 

309, 91 W.Va. 146. 

33 C.J. p 498 note 13. 

54. Ala.—Allred v. State, 8 So. 56, 
89 Ala. 112. 

33 C.J. p 498 note 18. 

54^3 Kan.—City of Topeka v. Heb- 
erling, 5 P.2d 816, 134 Kan. 330. 

55. U.S.—Sarlls v. U. S., Ark., 14 S. 
Ct. 720, 721, 152 U.S. 570, 38 L.Ed. 
556. 

33 C.J. p 498 note 19. 

56. Mo.—State v. Minor, 1 S.W.2d 
106, 318 Mo. 827. 

57. Ind.—Moorehead v. State, 183 N. 
E. 801, 802, 204 Ind. 307. 

“It is also a matter of common 
knowledge that alcohol is not the 
product of distillation, but is pro¬ 
duced solely from fermentation.” 
Ind.—Moorehead v. State, supra. 

58. Mo.—State v. Patton, App., 297 
S.W.2d 19, affirmed, Sup., 308 S.W. 
2d 641—State v. Henry, App., 254 
S.W.2d 307—State v. Malone, 192 
S.W.2d 68, 238 Mo.App. 939—State 
v. Watts, 74 S.W. 377, 101 Mo.App. 
658. 

33 C.J. p 498 note 23. 

59. N.Y.—People v. Cashdollar, 176 
N.Y.S. 443, 188 App.Div. 9, 37 N.Y. 
Cr. 524. 

60. Kan.—State v. McLafferty, 27 
P. 843, 47 Kan. 140. 

33 C.J. p 498 note 22. 

60.5 Mo.—State v. Patton, App., 297 
S.W.2d 19, affirmed, Sup., 308 S.W. 
2d 641. 
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and that alcohol, in various quantities, is present in 
cognac , 61 fluid extracts, essences, and tinctures , 62 
gin , 62 * 5 jackass brandy , 63 rum , 64 whisky , 65 and 
wine . 66 

Some authorities have asserted that judicial no¬ 
tice may be taken that beer is a malt liquor , 67 while 
others have declared the contrary . 68 So, too, some 
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authorities have taken judicial notice that alcohol 
is present in beer , 69 while others have declared 
themselves without judicial knowledge that all beef 
contains alcohol . 70 Judicial notice is not taken that 
mead or metheglin is an alcoholic, spirituous, or 
malt liquor or beverage , 71 or that hop ale or hop 
jack is a malt liquor , 72 or whether a beverage going 


61. TT.S.—Benson v. U. S., C.C.A. 
Tex., 10 F.2d 309. 

Cognac Is a brandy, being: a dis¬ 
tilled liquor containing more than 
one-half of one per cent of alcohol. 
U.S.—Benson v. U. S., supra. 

62. La.—State v. Hollingsworth, 
106 So. 662, 160 La. 26. 

62 JS Okl.—Skaggs v. State, 276 P.2d 
267, 49 A.L.R.2d 760. 

63 . Cal.—People v. Silva, 227 P. 
976, 67 C.A. 351. 

•64. Ala.—Mancil v. State, 110 So. 
320, 21 Ala.App. 588. 

65 . U.S.—!Flippin v. U. S., C.C.A. 
Ark., 121 F.2d 742, certiorari de¬ 
nied 62 S.Ct. 184, 314 U.S. 677, 86 
L.Ed. 542. 

Ala.—Cusimano v. State, 173 So. 490, 
27 Ala.App. 407—Gilbreath v. 
State, 122 So. 309, 23 Ala.App. 162. 
Cal.—People v. Gray, 228 P. 358, 67 
C.A. 549. 

D.C.—Stagecrafters Club v. District 
of Columbia, Mun.App., 89 A.2d 
376. 

Mo.—State v. Griffin, App., 45 S.W.2d 
83. 

Tex.—Skinner v. State, 159 S.W.2d 
878, 144 Tex.Cr. 21. 

Com whisky 

Ala.—Cantor v. State, 165 So. 597, 27 
Ala.App. 40. 

Ark.—Sheridan v. State, 252 S.W. 
579, 159 Ark. 604. 

Mo.—State v. Hedrick, 296 S.W. 152. 
Moonshine whisky 
Fla.—Brown v. State, 13 So.2d 458, 
152 Fla. 853. 

Ga.—Daniels v. State, 99 S.E.2d 292, 
95 GaApp. 862. 

Minn.—State v. Bailey, 225 N.W. 431, 
177 Minn. 500. 

Tenn.—Everhart v. State, 250 S.W.2d 
368, 194 Tenn. 272. 

Quantity 

(1) Courts take judicial notice 
that whisky, properly so-called, con¬ 
tains many times one-half of one 
per cent of alcohol. 

U.S.—Allshouse v. U. S., C.C.A.Pa., 
38 F.2d 234. 

Albert v. U. S., C.CA..Ohio, 281 
F. 511. 

Tex.—Parrack v. State, 228 S.W.2d 
859, 154 Tex.Cr. 532—Nailing v. 
State, 211 S.W.2d 757, 152 Tex.Cr. 
161—Ramsey v. State, 104 S.W.2d 
858, 132 Tex.Cr. 411. 

(2) Court takes judicial notice 
that whisky contains more than 


three and two-tenths per cent alco¬ 
hol by weight. 

Okl.—Pitzer v. State, 103 P.2d 109, 
69 Okl.Cr. 363. 

(3) Courts will take judicial no¬ 
tice that whiskey contains much 
higher alcoholic content than flve 
per cent. 

Tenn.—Everhart v. State, 250 S.W.2d 
368, 194 Tenn. 272. 

(4) Courts will not judicially no¬ 
tice that a compound contains more 
than one-half of one per cent of 
alcohol from the fact alone that 
whisky in some amount is present 
in such compound. 

Ind.—Hiatt v. State, 127 N.E. 277, 
189 Ind. 524. 

(5) Federal court of appeals has 
said that it might well take judicial 
notice that it is commonly consid¬ 
ered as understood that three and 
two-tenths per cent by weight and 
four per cent by volume, when ap¬ 
plied to alcoholic contents of bever¬ 
ages, are considered to be one and 
the same. 

U.S.—Robason v. U. S., C.C.A.Kan., 
122 F.2d 991. 

(6) It has also held that relative 
alcoholic content of a liquor or bev¬ 
erage in which alcohol constitutes 
four per cent by volume and a liq¬ 
uor or beverage in which alcohol 
constitutes three and two-tenths per 
cent by weight is not of such com¬ 
mon knowledge that court may know 
it judicially. 

U.S.—Arnold v. U. S., C.C.A.Mo., 115 
F.2d 523. 

66. Cal.—People v. Mueller, 143 P. 
750, 168 C. 526. 

People v. Ellena, 205 P. 701, 56 
C.A. 428. 

Mo.—State v. Pike, App., 282 S.W. 
1043. 

Sour wine 

“The witnesses testified that the 
contents of the jug was sour wine, 
which the court will take judicial 
notice means, in common parlance, a 
beverage with a higher percentage 
of alcohol than one-half of 1 per 
cent." 

Mo.—State v. Roten, App., 266 S.W. 
994, 995. 

67. Del.—State v. Li Fieri, 102 A. 
77, 6 Boyce 597. 

Ga.—Bilbo v. State, 37 S.E.2d 812, 73 
Ga.App. 680. 

Tex.—Scott v. State, 14 S.W.2d 272, 
112 Tex.Cr. 84—Robata v. State, 

245 


292 S.W. 246, 106 Tex.Cr. 346— 
Eubank v. State, 286 S.W. 234, 104 
Tex.Cr. 628. 

33 C.J. p 498 note 20. 

68. S.D.—State v. Sioux Falls 

Brewing Co., 58 N.W. 1, 5 S.D. 39, 
26 L.R.A. 138. 

33 C.J. p 498 note 21. 

69. Miss.—Walton v. State, 68 So. 
2d 87, 219 Miss. 72. 

Tex.—Robata v. State, 292 S.W. 246, 
106 Tex.Cr. 346. 

Beer in brewing 

It is common knowledge that beer 
in brewing will almost certainly 
develop unlawful alcoholic content. 
U.S.—Levin v. Blair, D.C.Pa., 17 F.2d 
151. 

Absence of alcohol not noticed 
Where beer, which had been stand¬ 
ing for some time in a tightly 
corked jug, was shown to contain 
alcohol, the court could not judicial¬ 
ly notice that such beer had had no 
alcohol when it was first put into the 
Jug. 

Ind.—Shine v. State, 148 NJE. 411, 
196 Ind. 686. 

Quantity 

It is common knowledge that beer, 
especially well known brands, con¬ 
tain more than one per centum of 
alcohol by volume. 

Ky.—Barnes v. Commonwealth, 204 
S.W.2d 801, 305 Ky. 481. 

70. Ala.—Daugherty v. State, 116 
So. 308, 22 Ala.App. 400. 

Mo.—State v. Maupin, App., 268 S. 
W.2d 39. 

Quantity 

(1) Judicial notice will not be tak¬ 
en that beer has a certain alcoholic 
content. 

Mo.—State v. Henry, App., 254 S.W. 
2d 307. 

(2) Proof that a beverage sold to 
a minor did not exceed in its alco¬ 
holic content three and two-tenths 
per cent by weight does not author¬ 
ize the court to take judicial notice 
that beverage did contain more than 
the statutory one-half of one per 
cent by volume. 

Mo.—State v. Henry, supra. 

71. Ala.—Marks v. State, 48 So. 864, 
159 Ala. 71, 133 Am.S.R. 20. 

72. Ala.—Daniel v. State, 43 So. 22, 
149 Ala. 44. 
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through a malting process, but containing no malt 
whatever, is or is not a malt liquor , 73 or that home¬ 
brew is a fermented liquor , 74 or that alcohol is 
present in home-brew 75 or in moonshine mash . 76 

Judicial notice has been taken that alcholic, spir¬ 
ituous, vinous, and malt liquors are prohibited liq¬ 
uors ; 77 and, in particular, that rum 78 and whisky 79 
are prohibited liquors; but notice is not taken that 
home-brew is prohibited , 80 of the exact stage in 
the manufacture of beer at which it becomes pro¬ 
hibited , 81 or that “bootleg whiskey ” 81 - 5 or “white 
liquor ” 81 - 10 is nontax-paid liquor. Courts take 
judicial notice of the characteristics of whisky ; 82 
but they have no judicial knowledge of the contents 
or character of “choc beer” or “tequila ,” 88 or that 
home-brew is a brewed liquor or beverage , 84 or that 


mead or metheglin is a vinous liquor or beverage , 85 
or that beer and wine are produced by the process 
of distillation , 86 or that the mash involved in a 
particular case was the kind customarily used in 
making distilled liquor . 87 

§ 537 . -Intoxicating Qualities 

The word “liquor” includes both intoxicating and 
nonintoxicating liquor, and courts Judicially notice that 
certain liquors are intoxicating. 

It is common knowledge that the word “liquor” 
includes both intoxicating and nonintoxicating 
liquor . 87 - 50 The courts take judicial notice that the 
following are intoxicating liquors: Brandy, 8 * 
champagne , 89 gin , 90 “hootch ,” 91 hop ale , 92 hop 
jack , 93 hop pop , 94 a “Manhattan cocktail ,” 95 por¬ 
ter , 96 rum , 97 whisky , 98 including such varieties of 


73. Neb.—Peterson v. State, 88 N. 
W. 549, 63 Neb. 251. 

Tex.—Welchek v. State, 247 S.W. 524, 
93 Tex.Cr. 271. 

S3 C.J. p 498 note 27. 

74. Ala.— Berry v. State, 186 So. 

781, 28 AlaApp. 446—Grant v. 

State, 117 So. 1, 22 Ala.App. 475. 

75. Ala.—Wright v. State, 74 So.2d 
727, 37 Ala.App. 689. 

Ark.—Sheridan v. State, 252 S.W. 
679, 159 Ark. 604. 

Tex.—Buchannan v. State, 25 S.W.2d 
838, 114 Tex.Cr. 418. 

76. Mass.—Commonwealth v. Am- 
brozievitz, 168 N.E. 208, 269 Mass. 
97. 

77. Ala.—Benton v. State, 136 So. 
428, 24 AlaApp. 441. 

78. Ala.—Grimes v. State, 128 So. 
120. 23 AlaApp. 511. 

79. Ala.—Morrison v. State, 141 So. 
269, 25 AlaApp. 88. 

80. Ala.—Moody v. State, 126 So. 
495, 23 AlaApp. 431. 

Ga.—Thompson v. State, 155 S.E. 354, 
42 GaApp. 249. 

81. Ala.— Daugherty v. State, 116 
So. 308, 22 AlaApp. 400. 

81.5 N.C.—State v. Tillery, 92 S.E. 
2d 64, 243 N.C. 706. 

81.10 N.C.—State v. Wolf, 52 S.E.2d 
920, 230 N.C. 267. 

82. Ala.—Johnson v. State, 130 So. 
777, 222 Ala. 90. 

McDuffie v. State, 174 So. 801, 27 
AlaApp. 403, certiorari denied 174 
So. 802, 234 Ala. 411. 

Whisky is a distilled liquor. 
Xj.s.—Williams v. U. S„ C.CA.Tenn., 
3 F.2d 938. 

83. Tex.—Eubank v. State, 286 S.W. 
234, 104 Tex.Cr. 628. 

84 . Ala. — Berry v. State, 186 So. 

781, 28 AlaApp. 446—Grant v. 

State, 117 So. 1, 22 AlaApp. 475. 


85. Ala.—Marks v. State, 48 So. 864, 
159 Ala. 71, 133 Am.S.R. 20. 

86. Wis.—Bergeman v. State, 208 
N.W. 470, 189 Wis. 615. 

87. Wis.—Endish v. State, 205 N.W. 
822, 188 Wis. 259. 

87.50 Me.—State v. Bellmore, 67 A. 

2d 531, 144 Me. 231. 

Opinion evidence as to intoxicating 
qualities of liquors see infra in § 
865. 

88. U.S.—Jones v. U. S., C.C.A.Okl., 
18 F.2d 573—Keen v. U. S., C.C.A. 
Mo., 11 F.2d 260. 

33 C.J. p 496 note 79. 

Jackass brandy 

Cal.—People v. Miller, 275 P. 482, 
97 C.A. 179. 

89. Miss.—Camaggio v. State, 109 
So. 732, 143 Miss. 694. 

90. U.S.—Johnson v. U. S., C.C.A. 
Mich., 46 F.2d 7—Keen v. U. S„ C. 
C.A.Mo., 11 F.2d 260. 

Ariz.— Corpus Juris quoted in Wil¬ 
son v. State, 237 P. 950, 951, 28 
Ariz. 539. 

Okl.—Skaggs v. State, 276 P.2d 267, 
49 A.L.R.2d 760. 

Tex.—Dixon v. State, 262 S.W.2d 488, 
159 Tex.Cr. 258—Dabney v. State, 
146 S.W.2d 1000, 141 Tex.Cr. 16. 

33 C.J. p 497 note 80. 

91. Mo.—State v. Griffith, 279 S.W. 
135, 311 Mo. 630. 

92. Ala.—Lambie v. State, 44 So. 51, 
151 Ala. 86. 

33 C.J, p 498 note 6. 

93. Ala.—Lambie v. State, 44 So. 51, 
151 Ala. 86—Daniel v. State, 43 So. 
22, 149 Ala. 44. 

94. Mich.—People v. Rice, 61 N.W. 
540, 103 Mich. 350. 

95. Kan.—State v. Pigg, 97 P. 859, 
78 Kan. 618, 130 Am.S.R. 387, 19 
L.R.A.jN.S., 848. 

96. Vt.—State v. Barr, 77 A. 914, 
84 Vt. 38, 48 L.R.A.,N.S., 302. 
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97. Ky.—Gourley v. Commonwealth* 

131 S.W. 34, 140 Ky. 22 1, 48 LJFL 
A.,N.S., 315. 

33 C.J. p 497 note 81. 

98. U.S.—Patterson v. U. S., C.C.A. 
Kan., 62 F.2d 968—Johnson v. U. 
S., C.C.A.Mich., 46 F.2d 7—Alls* 
house v. U. S., C.C.A.Pa., 38 F.2d 
234—Jones v. U. S. f C.C.A.Okl., 18- 
F.2d 573—Keen v. U. S., C.CA.Mo.* 
11 F.2d 260—Williams v. U. S., C. 
CA.Tenn., 3 F.2d 933. 

U. S. v. Percansky, D.C.Minn.* 
298 F. 991, error dismissed, C.CA.* 
Percansky v. U. S., 5 F.2d 1020. 
Ala.—Jarnigan v. State, 132 So. 48* 
24 AlaApp. 153, certiorari granted 

132 So. 50, 222 Ala. 143. 

Ark.—Dumas v. State, 298 S.W. 337* 
174 Ark. 1179—Church v. State* 
281 S.W. 903, 170 Ark. 974—Meeks- 
v. State, 256 S.W. 863, 161 Ark^ 
489. 

Cal.—People v. Gray, 228 P. 358, 6T 
CA. 549. 

Colo.—Rhodes v. People, 237 P. 1114* 
78 Colo. 3. 

Del.—State v. Bell, 143 A. 792, 4 W~ 
W r .Harr. 126. 

Ga.—Lewis v. State, 194 S.E. 831, 
57 GaApp. 162—Perry v. State, 187" 
S.E. 895, 54 GaApp. 410—Stoker v. 
State, 97 S.E. 273, 23 GaApp. 11— 
Maddox v. City of Eatonton, 70 S. 
E. 214, 8 GaApp. 817. 

Ill.—City of West Frankfort v. Pelle- 
grene, 243 IllApp. 467, error dis¬ 
missed 158 N.E. 354, 327 Ill. 218. 
Ind.—Zimmerman v. State, 161 N.E. 
297, 200 Ind. 61—Dilly v. State, 154- 
N.E. 865, 199 Ind. 158—Kinley v. 
State, 154 N.E. 667, 198 Ind. 690— 
Stankiewoecz v. State, 142 N.E. 
615, 194 Ind. 246. 

Iowa.—State v. Blackburn, 22 N.W. 

2d 821, 237 Iowa 1019. 

Ky.—Dotson v. Commonwealth, 265- 
S.W. 28, 204 Ky. 658. 

Minn.—State v. Russell, 296 N.W- 
575, 209 Minn. 488. 
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distilled mash or fermented grain as corn whisky , 98 ' 5 According to some of the authorities, it will also he 
moonshine , 98 - 10 and white mule , 98 - 15 whisky com- judicially noticed that alcohol 1 is an intoxicating 
pounds ,® 8 * 20 and other well known intoxicants." 


Mo.—Corpus Juris Secundum cited 
in State v. Varnon, 174 S.W.2d 146, 
148—State v. Minor, 1 S.W.2d 106, 
318 Mo. 827—State v. Wright, 280 
S.W. 703, 312 Mo. 626—State v. 
Pigg, 278 S.W. 1030, 312 Mo. 212. 

State v. Henry, App., 254 S.W.2d 
307—State v. Griffin, App., 45 S.W. 
2d 83—State v. Kernek, App., 15 
S.W.2d 865. 

N.M,—City of Clovis v. McLain, 226 
P.2d 101, 55 N.M. 36—State v. 
Cranflll, 282 P. 819, 34 N.M. 449. 
Okl.—Pierce v. State, 253 P.2d 194, 
96 Okl.Cr. 276—Bryson v. State, 
248 P.2d 253, 96 Okl.Cr. 49—Daven¬ 
port v. State, 242 P.2d 466, 95 Okl. 
Cr. 185—Johnson v. State, 237 F.2d 
909, 95 Okl.Cr. 1—Hughes v. State, 
185 P.2d 236, 85 Okl.Cr. 37, fol¬ 
lowed in 185 P.2d 238, 85 Okl.Cr. 
39—Hughes v. State, 184 P.2d 625, 
85 Okl.Cr. 25, followed in Hughes 
v. State, 184 P.2d 630, 85 Okl.Cr. 
35—State v. Gragg, 110 P.2d 321, 
71 Okl.Cr. 213—Pitzer v. State, 103 
P.2d 109, 69 Okl.Cr. 363—Crouse v. 
State, 100 P.2d 467, 69 Okl.Cr. 24 
—Grimes v. State, 83 P.2d 410, 65 
Okl.Cr. 99—Hill v. State, 272 P. 
490, 41 Okl.Cr. 266—Phelps v. 

State, 253 P. 910, 36 Okl.Cr. 213. 

Or.—State v. Beeson, 211 P. 907, 106 
Or. 134. 

S.C.—Corpus Juris quoted in State 
v. Gault, 136 S.E. 739, 741, 138 S. 
C. 459—State v. Bradley, 96 S.E. 
142, 109 S.C. 411. 

Tex.—Dixon v. State, 262 S.W.2d 488, 
159 Tex.Cr. 258—Boyd v. State, 117 
S.W.2d 457, 135 Tex.Cr. 123— 

Bright v. State, 115 S.W.2d 964, 
134 Tex.Cr. 421—Garner v. State, 
109 S.W.2d 182, 133 Tex.Cr. 86— 
Cain v. State, 69 S.W.2d 140, 125 
Tex.Cr. 598—Keith v. State, 69 S. 
W.2d 64, 125 Tex.Cr. 617—Maxwell 
v. State, 51 S.W.2d 334, 121 Tex. 
Cr. 190—Harrell v. State, 42 S.W. 
2d 438, 118 Tex.Cr. 279—Loftus v. 
State, 37 S.W.2d 158, 118 Tex.Cr. 
296—Traham v. State, 35 S.W.2d 
169, 117 Tex.Cr. 320—Anderson v. 
State, 31 S.W.2d 640, 116 Tex.Cr. 
317—Marshburn v. State, 28 S.W. 
2d 135, 115 Tex.Cr. 523—Freeman 
v. State, 25 S.W.2d 832, 114 Tex. 
Cr. 433—Proctor v. State, 25 S.W. 
2d 350, 114 Tex.Cr. 383—Elms v. 
State, 279 S.W. 826, 103 Tex.Cr. 73 
—Brown v. State, 276 S.W. 438, 
101 Tex.Cr. 495—Ellis v. State, 275 
S.W. 1056, 101 Tex.Cr. 339—Perk¬ 
ins v. State, 265 S.W. 702, 98 Tex. 
Cr. 329—Brock v. State, 255 S.W. 
751, 96 Tex.Cr. 6—Madsen v. State, 
254 S.W. 955, 95 Tex.Cr. 439—Wil¬ 
liams v. State, 249 S.W. 852, 94 
Tex.Cr. 60—Bland v. State, 244 S. 
W. 1023, 92 Tex.Cr. 636—Grand- 


berry v. State, 216 S.W. 164, 86 
Tex.Cr. 232—Coats v. State, 215 S. 
W. 856, 86 Tex.Cr. 234—Bashara v. 
State, 206 S.W. 359, 84 Tex.Cr. 263 
—Lerma v. State, 194 S.W. 167, 81 
Tex.Cr. 109. 

Wash.—State v. Kekich, 171 P.2d 210, 
25 Wash.2d 482. 

W.Va.—State v. Hussion, 112 S.E. 

309, 91 W.Va. 146. 

33 C.J. p 496 note 78. 

98.5 Ark.—Sheridan v. State, 252 S. 

W. 579, 159 Ark. 604. 

Mo.—State v. Hedrick, 296 S.W. 152 
—State v. Griffith, 279 S.W. 135, 
311 Mo. 630. 

Tex.—Ross v. State, 245 S.W. 680, 93 
Tex.Cr. 61. 

Va.—Thacker v. Commonwealth, 108 
S.E. 559, 131 Va. 707. 

98.10 U.S.—U. S. v. Golden, D.C. 
Minn., 1 F.2d 543. 

Minn.—State v. Bailey, 225 N.W. 431, 
177 Minn. 500. 

Mo.—State v. Miller, 12 S.W.2d 39- 
State v. Griffith, 279 S.W. 135, 311 
Mo. 630. 

State v. Stanley, 273 S.W. 139, 
217 Mo.App. 26. 

Okl.—Berg v. State, 262 P.2d 913, 
97 Okl.Cr. 320—Gulley v. State, 293 
P. 1113, 49 Okl.Cr. 254. 

Or.—State v. Muetzel, 254 P. 1010, 
121 Or. 561—State v. Harris, 211 
P. 944, 106 Or. 211—State v. Ed¬ 
wards, 210 P. 1079, 106 Or. 58. 
Utah.—State v. Hawkins, 16 P.2d 
713, 81 Utah 16. 

WIs.—Kannenberg v. State, 214 N.W. 
365, 193 Wis. 476. 

98.15 Ark.—Reed v. State, 261 S.W. 
638, 165 Ark. 614. 

Ind.—Grose v. State, 170 N.E. 848, 
201 Ind. 628—Sloan v. State, 141 
N.E. 321, 193 Ind. 625—Hogan v. 
State, 133 N.E. 1, 191 Ind. 675. 

98.20 Ind.—Hiatt v. State, 127 N.E. 

277, 189 Ind. 524. 

Cocktails 

Courts take judicial notice that 
whisky cocktail, a compound of 
which whisky is the predominant ele¬ 
ment, is an Intoxicating drink. 
U.S.—U. S. v. Ash, D.CAlaska, 75 F. 
651. 

Tex.—Galloway v. State, 5 S.W. 246, 
23 Tex App. 398. 

99. U.S.—Johnson v. U. S., C.C.A. 
Mich., 46 F.2d 7—Keen v. U. S., 
C.CA.Mo., 11 F.2d 260. 

1. U.S.—Flynn v. U. S., C.C.A.I11., 50 
F.2d 1021—Jones v. U. S., C.CA. 
Okl., 18 F.2d 573—Brown v. U. S., 
C.CA.Mass., 16 F.2d 682—Keen v. 
U. S., C.C.A.Mo., 11 F.2d 260. 

Conn.—State v. Torello, 124 A 375, 
100 Conn. 637. 


Ind.—Barker v. State, 183 N.E. 551, 
204 Ind. 230—Barker v. State, 169 
N.E. 842, 201 Ind. 465—Hall v. 
State, 162 N.E. 51, 200 Ind. 149. 
Me.—State v. Kelley, 149 A. 153, 129 
Me. 8—State v. Wallace, 115 A 
609, 121 Me. 83. 

N.D.—State v. McCauley, 277 N.W. 
605, 68 N.D. 198. 

Okl.—State v. Gragg, 110 P.2d 321, 
71 Okl.Cr. 213—Grimes v. State, 
Cr., 83 P.2d 410, 65 Okl.Cr. 99- 
Fowler v. State, 214 P. 738, 23 Okl. 
Cr. 332. 

Tex.—Lerma v. State, 194 S.W. 167, 
81 Tex.Cr. 109. 

33 C.J. p 497 note 86. 

Alcohol as intoxicating element of 
liquors 

(1) Judicial notice may be taken of 
the fact that it is the alcohol in a 
liquor that renders it intoxicating. 
Colo.—McLean v. People, 180 P. 676, 

66 Colo. 486. 

N.Y.—People v. Palluch, 169 N.Y.S. 
917, 182 App.Div. 603, 36 N.Y.Cr. 
371, affirmed 121 N.E. 884, 224 N.Y. 
648. 

Okl.—Fowler v. State, 214 P. 738, 23 
Okl.Cr. 332. 

Vt.—State v. Mercier, 127 A 715, 98 
Vt. 368. 

(2) It is common knowledge that 
sugar alcohol is intoxicating agent 
in all malt and spirituous liquors. 

Ind.—Moorehead v. State, 183 N.E. 

801, 204 Ind. 307. 

(3) Courts do not judicially know 
the minimum percentage of alcohol 
required to give a liquor capacity to 
intoxicate the average man. 

Ind.—Ver Wilst v. State, 161 N.E. 

249, 200 Ind. 30. 

Wood alcohol 

It has been held that a court could 
not take judicial notice that wood 
alcohol is not intoxicating. 

Wash.—State v. Tatsuo Takanno, 162 
P. 35, 94 Wash. 119. 

Xdquors containing no, or a small per 
cent of, alcohol 

(1) Generally court does not judi¬ 
cially know that beverages other 
than whisky, brandy, and other com¬ 
mon alcoholic beverages are Intoxi¬ 
cating. 

Ky.—Vanmeter v. Commonwealth, 23 
S.W.2d 594, 232 Ky. 404. 

(2) It is common knowledge that 
liquors containing no more than one 
per cent of alcohol are not Intoxicat¬ 
ing. 

S.C.—State v. Bradley, 96 S.E. 142, 
109 S.C. 411. 

(3) Liquors containing no more 
than one-half of one per cent of al¬ 
cohol are not intoxicating. 

Or.—State v. Harris, 211 P. 944, 106 
Or. 21L 
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liquor, and that ale , 2 Jamaica ginger , 3 “shinney ,” 4 
and, according to the weight of authority , 5 
wine , 6 are intoxicating liquors; but there are 
also cases holding to the contrary as to alcohol , 7 
ale , 8 jamaica ginger , 9 “shinny ,” 10 and wine . 11 

As to whether the courts will take judicial notice 
that the term “beer,” used without restriction or 
qualification, denotes intoxicating liquor there is 
likewise a conflict of authority , 12 some of the cases 
holding in the affirmative , 13 and some in the nega¬ 
tive . 14 Further, while some courts do not take 


judicial notice that a particular kind of beer is in¬ 
toxicating , 15 other authorities have taken such no¬ 
tice with respect to certain kinds . 16 Although there 
is authority holding that it is common knowledge 
that home-brew is intoxicating , 16 * 5 some courts have 
refused to take judicial notice that home-brew is 
intoxicating . 17 Where a liquor is designated sim¬ 
ply as cider, the fact that it is intoxicating must be 
established by evidence ; 18 but it is otherwise with 
hard cider . 19 


2. U.S.—Mulane v. U. S., C.C.A.N.D., 
20 F.2d 903. 

33 C.J. p 497 note 84. 

3. Ind.—Simpson v. State, 165 N.E. 
557, 89 Ind.App. 25. 

Me.—State v. Intoxicating: Liquors 
and Vessels, 106 A. 711, 118 Me. 
198, 4 A.L.R. 1128. 

33 C.J. p 497 note 88. 

4 . La.—State v. McClinton, 94 So. 
141, 162 La. 632. 

5. Tex.—Corpus Juris cited in 

Terry v. State, Cr, 128 S.W.2d 120 2, 
1204, 137 Tex.Cr. 325. 

6. U.S.—Johnson v. IT. S., C.C.A. 
Mich., 46 F.2d 7. 

III.—City of West Frankfort v. Pel- 
legrene, 243 Ill.App. 457, error dis¬ 
missed 158 N.E. 354, 327 Ill. 218. 
Mo.—State v. Pike, App., 282 S.W. 
1043. 

Okl.—King v. State, 299 P. 231, 51 
Okl.Cr. 71. 

Tex.—Bell v. State, 146 S.W.2d 1004, 
141 Tex.Cr. 59. 

WIs.—Bergeman v. State, 208 N.W. 

470, 189 Wis. 615. 

33 C.J. p 497 note 85. 

G-rape wine 

Ky.—Frey v. Commonwealth, 184 S. 
W. 899, 169 Ky. 534—Frey v. Com¬ 
monwealth, 184 S.W. 896, 169 Ky. 
528. 

7- Ark.—State v. Witt, 39 Ark. 216. 

8. N.H.—- State v. Biddle, 54 N.H. 
379. 

9. Kan.—State v. Miller, 142 P. 979, 
92 Kan. 994. L.R.A.1917F, 238, Ann. 
Cas.l916B, 365. 

33 C.J. p 497 note 93. 

10. Ala.—Chaney v. State, 111 So. 
188, 21 Ala.App. 625. 

11. Me.—State v. Page, 66 Me. 418. 
Homemade blackberry wine 

Courts cannot take judicial notice 
that homemade blackberry wine is 
necessarily intoxicating. 

Ga.—Loid v. State, 30 S.E. 949, 104 
Ga. 726. 

Elderberry wine held to come with¬ 
in those provisions of the National 
Prohibition Act relating to nonintox¬ 
icating cider and fruit juices and 
therefore not judicially noticed to be 
intoxicating. 


TJ.S.—Picalas v. U. S. f C.C.A.W.Va., S3 
F.2d 1022. 

12 . vt.— State v. Barr, 77 A. 914, 
84 Vt. 38, 48 L.R.A..N.S., 302. 

33 C.J. p 497 note 94. 

13. U.S.—Mulane v. U. S., C.C.A.N. 
D., 20 F.2d 903. 

Del.—State v. LI Fieri, 102 A. 77, 6 
Boyce 597. 

Ky.—Vanmeter v. Commonwealth, 
273 S.W. 36, 209 Ky. 465. 

La.—State v. Bobo, 125 So. 126, 169 
La. 289. 

Tex.—Dixon v. State, 262 S.W.2d 488, 
159 Tex.Cr, 258—Bell v. State, 154 

S.W.2d 650, 142 Tex.Cr. 390—Weeks 
v. State, 143 S.W.2d 956, 140 Tex.Cr. 
246—Griffln v. State, 128 S.W.2d 
1197, 137 Tex.Cr. 231—Knudson v. 
State, 47 S.W.2d 620, 120 Tex.Cr. 
196—Loftus v. State, 37 S.W.2d 158, 
118 Tex.Cr. 296—Traylor v. State, 
36 S.W.2d 506, 117 Tex.Cr. 323— 
Tyson v. State, 32 S.W.2d 458, 116 
Tex.Cr. 272—Fulmer v. State, 29 
S.W.2d 789, 115 Tex.Cr. 239—Stew¬ 
art v. State, 27 S.W.2d 220, 115 
Tex.Cr. 598—Torres v. State, 18 
S.W.2d 179, 113 Tex.Cr. 1—Leming 
v. State, 17 S.W.2d 1075, 112 Tex. 
Cr. 563. 

Wis.—Bergeman v. State, 208 N.W. 

470, 189 Wis. 615. 

33 C.J. p 497 note 95. 
tmaistilled beer 

It was held to be a matter of com¬ 
mon knowledge that beer which had 
not been distilled is intoxicating. 

U.S.—Stinnett v. Commonwealth of 
Virginia, C.C.A.Va~, 55 F.2d 644. i 

14. Ill.—Hansberg v. People, 8 N.E. 
857, 120 Ill. 21, 60 Am.R. 549. 

Mo.—State v. Patton, App., 297 S.W. 
2d ID, affirmed, Sup., 308 SW.2d 
641—State v. Malone, 192 SW.2d 
68, 238 Mo.App. 939. 

Neb.—Wilson v. State, 266 N.W. 614, 
130 Neb. 752. 

Okl.—Crosby v. State, 257 F.2d 847, 
97 Okl.Cr. 46. 

S.D.—State v. Sioux Falls Brewing 
Co., 58 N.W. 1, 5 S.D. 39, 26 L.R.A. 
138. 

33 C.J. p 497 note 96. 

15. Ky.—Vanmeter v. Common¬ 

wealth, 273 S.W. 36, 209 Ky. 465. 

33 C.J. p 498 note 97. 
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*Tf, however, it [beer] Is described 
with qualifying words, such as 
spruce beer, root beer, small beer, 
ginger beer, choc beer, and home¬ 
brew, its contents is not a matter of 
judicial knowledge.” 

Tex.—Leming v. State, 17 S.W.2d 
1075, 1076, 112 Tex.Cr. 563. 

Choo beer 

Okl.—Rysinger v. State, 267 P. 686, 
40 Okl.Cr. 159. 

Choctaw beer 

Okl.—Richardson v. State, 208 P. 
1052, 21 Okl.Cr. 393—Stanley v. 
State, 205 P. 775, 21 Okl.Cr. 166. 

Eager beer 

N.T.—Blatz v. Rohrbach, 22 N.E. 

1049, 116 N.T. 450, 6 L.R.A. 669. 
33 C.J. p 497 note 92. 

3.2% beer 

In view of fact that legislature de¬ 
clared 3.2% beer to be nonintoxicat¬ 
ing, courts will not take judicial no¬ 
tice that such beer is intoxicating. 
S.D.—State v. Howell, 95 N.W.2d 36. 

16. Eager beer 

Okl.—Richardson v. State, 208 P. 

1052, 21 Okl.Cr. 393. 

33 C.J. p 497 note 87. 

Strong beer 

N.T.—Blatz v. Rohrbach, 22 N.E. 

1049, 116 N.T. 450, 6 L.R.A. 669. 

33 C.J. p 497 note 83. 

16.5 Ala.—Jones v. State, 17 So.2d 
545, 31 Ala.App. 378. 

Kan.—City of Topeka v. Heberling, 5 
P.2d 816, 134 Kan. 330. 

17. U.S.—Keen v. U. S., C.C.A.M 0 ., 11 
F.2d 260. 

N.C.—Corpus Juris quoted in State v. 

Fields, 159 S.E. 11, 13, 201 N.C. 110. 
Ohio.—Cassidy v. State, 25 Ohio N. 
P.,N.S., 347. 

Tex.—Bell v. State, 154 S.W.2d 650, 
142 Tex.Cr. 390—Walker v. State, 
51 S.W.2d 721, 121 Tex.Cr. 237— 
Beasley v. State, 48 S.W.2d 261, 120 
Tex.Cr. 81—Minton v. State, 29 S. 
W.2d 765, 115 Tex.Cr. 301—Coleman 
v. State, 18 S.W.2d 162, 112 Tex.Cr. 
635. 

18. Kan.—Topeka v. Zufall, 19 P. 
359, 40 Kan. 47, 1 L.R.A. 387. 

33 C.J. p 498 note 98. 

19. Mich.—People «v. McCoy, 187 N. 
W. 338, 217 Mich. 575. 

33 C.J. p 498 note 99. 
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Courts will not take judicial notice that a bever- 
.ag’e is intoxicating when such beverage is not gen¬ 
erally offered for sale in its jurisdiction, is not 
made by any standard formula, and has not become 
so well known as to have a general reputation as to 
■its intoxicating character . 20 Courts do not judicial¬ 
ly know that all malt liquors are intoxicating , 21 
or that apricot choc , 22 or mead or metheglin 23 are 
-intoxicating liquors. 

Effervescing qualities . It is well known that cer¬ 
tain beverages made in homes and purchased in mar¬ 
kets are nonintoxicating although they possess ef¬ 
fervescing qualities . 24 

-§ 538. Scientific Facts 

Courts take Judicial notice of well-known scientific 


CRIMINAL LAW §§ 537-538 

facts and natural laws, including facts recited in stand¬ 
ard publications treating the subject. 

Library References 

Criminal Law <§=>304(1, 3). 

Courts take judicial notice of well-known scien¬ 
tific facts and natural laws , 25 including facts re¬ 
cited in encyclopedias, dictionaries, or other stand¬ 
ard publications treating the subject at hand ; 26 but 
judicial notice is not taken of facts recited in a work 
which is not recognized as a standard authority , 27 
or of scientific studies which are of little legal 
value . 27 * 5 Furthermore, judicial notice is not taken 
of scientific facts not generally known to ordi¬ 
nary persons , 27 * 10 or which are not matters of com¬ 
mon or general knowledge , 27 * 15 or concerning which 


:20. Okl.—Skaggs v. State, 276 P.2d 
267, 49 A.L.R.2& 760—Davis v. 

State, 108 P.2d 200, 71 Okl.Cr. 82 
—Richardson v. State, 208 P. 1062, 
21 Okl.Cr. 393. 

Beverage not made by standard for- 
mala or ‘‘par se” intoxicating* 
Courts do not take Judicial notice 
that a beverage not made by a stand¬ 
ard formula and not “per se” an in¬ 
toxicating liquor is intoxicating. 

■Okl.—Rysinger v. State, 267 P. 686, 40 
Okl.Cr. 159—Crouse v. State, 263 P. 
681, 682, 39 Okl.Cr. 127. 

•21. Ky.—Gourley v. Commonwealth, 
131 S.W. 34, 140 Ky. 221, 48 L.R.A., 
N.S., 315. 

33 C.J. p 498 note 8. 

22. Okl.—Terrell v. State, 279 P. 365, 
43 Okl.Cr. 388. 

*23. Ala.—Marks v. State, 48 So. 864, 
169 Ala. 71, 133 Am.S.R. 20. 

33 C.J. p 498 note 9. 

=24. Ky.—Vanmeter v. Common¬ 

wealth, 23 S.W.2d 694, 232 Ky. 404. 

25. Cal.—People v. Garcia, 32 P.2d 
445, 1 C.A.2d, Supp., 761. 

III.—People v. Bentley, 191 N.E. 230, 
357 Ill. 82. 

Mo.—State v. Buckley, 298 S.W. 777, 
318 Mo. 17. 

Or.—State v. Willson, 241 P. 843, 116 
Or. 615. 

Tex.—McKay v. State, 235 S.W.2d 
173, 155 Tex.Cr. 416. 

Wash.—State v. Van Vlack, 172 P. 
563, 101 Wash. 503, L.R.A.1918E, 
108. 

Judicial notice of facts of nature and 
science in general see Evidence §§ 
72-76. 

Application of statute 
Statute providing that the courts 
take judicial notice of the laws of 
nature is to be applied in light of the 
cases that deal with it. 

Cal.—People v. Plywood Mfg's of Cal¬ 
ifornia, 291 P.2d 587, 137 C.A.2d 
Supp. 859, appeal dismissed Union 
Oil Co. of California v. People of 


State of California, 76 S.Ct. 787, 
351 U.S. 929, 100 L.Ed. 1458, re¬ 
hearing denied 76 S.Ct. 1046, 351 
U.S. 990, 100 L.Ed. 1503. 

Scientific facts judicially noticed 

(1) Flour, meal, rice, peas, beans, 
dried fruits, cereals, etc., vary in 
weight, depending on climatic condi¬ 
tions. 

Tex.—Overt v. State, 260 S.W. 856, 
97 Tex.Cr. 202. 

(2) What vaccination consists of. 
Mass.—Commonwealth v. Pear, 66 N. 

E. 719, 183 Mass. 242, 67 L.R.A. 
935. 

16 C.J. p 514 note 89. 

(3) Water standing in a well on 
geological formations which contain 
oil and gas will drive the mineral 
substance therefrom. 

Ky.—Seaboard Oil Co. v. Common¬ 
wealth, 237 S.W. 48, 193 Ky. 629. 

(4) Friedman test is test for preg¬ 
nancy. 

N.J.—State v. Colmer, 132 A.2d 325, 
45 N.J.Super. 236—State v. Sudol, 
129 A.2d 29, 43 N.J.Super. 481. 

(5) A putrescent carcass has been 
dead longer than one which presents 
no indications of decay. 

Or.—State v. McLennan, 162 P. 838, 
82 Or. 621. 

(6) Temperature of water and 
physical state of a dead body affect 
the casual wanderings of the dead 
body in a swift stream of water. 

Ala.—Kozlowski v. State, 27 So.2d 

811, 32 Ala.App. 453, certiorari de¬ 
nied 27 So.2d 818, 248 Ala. 304. 

(7) Improperly installed or defec¬ 
tive sewers in urban area are a men¬ 
ace to health. 

Ala.—McDonald v. State, 28 So.2d 
805, 32 Ala.App. 606. 

(8) Temperature of water. 

Cal.—People v. Gilyard, 25 P.2d 35, 

134 C.A. 184. 

26. U.S.—Flippin v. U. S., C.C.A. I 
Ark., 121 F.2d 742, certiorari de-1 
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nied 62 S.Ct. 184, 314 U.S. 677, 86 
L.Ed. 542. 

Wash.—State v. Karsunky, 84 P.2d 
390, 197 Wash. 87—State v. Van 
Vlack, 172 P. 563, 101 Wash. 503, 
L.R.A.19U8E, 108. 

United States Pharmacopoeia 

“The courts take judicial notice of 
the facts of chemistry contained in 
the United States Pharmacopoeia.” 
U.S.—Melanson v. U. S., Tex., 256 F. 
783, 786, 168 C.C.A. 129. 

By statute, the court could take 
judicial notice of laws of nature and 
resort to appropriate books or docu¬ 
ments for reference. 

Or.—State v. Willson, 241 P. 843, 116 
Or. 615. 

Descriptions of “peach yellows” in 
publications and legislation 
Descriptions in standard works, 
government publications and legisla¬ 
tion of the disease “peach yellows” 
were held sufficient to establish as a 
matter of judicial notice the possi¬ 
bility that it is contagious. 

Conn.—State v. Main, 37 A. 80, 69 
Conn. 123, 61 Am.S.R. 30, 36 L.R.A. 
623. 

27. Wash.—State v. Karsunky, 84 
P.2d 390, 197 Wash. 87. 

27.5 Ill.—People v. Watkins, 91 N. 

E.2d 406, 405 III 454. 

27.10 Iowa.—State v. Williams, 62 
N.W.2d 241, 245 Iowa 401. 

27J.5 Cal.—People v. Plywood Mfg's 
of California, 291 F.2d 587, 137 C. 
A.2d Supp. 859, appeal dismissed 
Union Oil Co. of California v. Peo¬ 
ple of State of California, 76 S.Ct. 
787, 351 U.S. 929, 100 L.Ed. 1458, 
rehearing denied 76 S.Ct. 1046, 351 
U.S. 990, 100 L.Ed. 1503. 

N.M.—State v. Myers, 326 P.2d 1075, 
64 N.M. 186. 

Wis.—State v. Keradt, 79 N.W.2d 113, 
274 Wis. 113. 

Not common knowledge 

(1) Fact that a preliminary exam¬ 
ination would disclose whether a mis- 
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men eminent in the branch of learning involved do 
not agree . 28 It has been said that blood grouping 
tests have not attained such standing as to justify a 
court in taking judicial notice of their value . 29 

In the early stages of a new invention, the courts 
cannot take judicial notice of its functions , 29 * 5 the 
ordinary rule being that the practical application of 
scientific principles or discoveries are not juridically 
recognized as valid while still in the experimental 
stage . 29 * 10 It follows that when at the time of the 
test the machine or device was not so generally 
known or so notorious, and the operation thereof 
was not a practical application of scientific facts 
which were generally known or should have been 
known, judicial notice cannot be taken of the efficacy 
and reliability of machines or devices for testing 
drunkenness , 29 * 16 or of a “pathometer” or lie de¬ 
tector , 29 * 20 or of a radar device used in an attempt 
to establish the speed of a motor vehicle . 29 * 25 

When, however, after scientific testing, a new evi¬ 
dential tool is made ready for, or comes into, com¬ 


mon use, the courts should be willing to accept it 
and take judicial notice of its nature and func¬ 
tion ; 29 * 30 and this rule has been applied in decisions 
indicating that judicial notice may be taken of the 
methods and characteristics of tests to determine 
the quantity of blood alcohol , 29 * 35 or of the ac¬ 
curacy of a drunkometer , 29 - 40 or of a tested radar 
speedometer . 29 * 45 Even then, the accuracy of an 
instrument used in a given case may be ques¬ 
tioned . 29 * 50 

§ 539. Physiological Facts 

Well known physiological facts are Judicially noticed. 

Library References 

Criminal Law <§=>304(3). 

Courts take judicial notice of medical and other 
scientific facts relating to human life and health , 29 * 70 
and of matters of common knowledge relating to the 
operations of nature with respect to the human 
body . 30 So courts take judicial notice of the ordi¬ 
nary period of gestation , 31 and judicially know that 


carriage had taken place and that 
such an examination should be made 
before a curettage is performed. 
Mass.—Commonwealth v. Carter, 27 
N.E.2d 690, 306 Mass. 141. 

(2) Fact that a man who has a 
blood count of one hundred fifty is 
considered intoxicated. 

Iowa.—State v. Williams, 62 N.W.2d 
241, 245 Iowa 401. 

28 . Ky.—Miller v. Commonwealth, 
33 S.W.2d 590, 236 Ky. 448. 

29. Pa.—Commonwealth v. English, 
186 A. 298, 123 Pa.Super. 161. 

29.5 N.J.—State v. Greul, 157 A.2d 
44, 59 N.J. Super. 34. 

29.10 N.Y.—People on Complaint of 
Igoe v. Nasella, 155 N.Y.S.2d 463, 
3 Misc.2d 418. 

29.15 N.J.—State v. Brezina, 133 A. 

2d 366, 45 N.J.Super. 596. 

Tenn.—Fortune v. State, 277 S.W.2d 
381, 197 Tenn. 691. 

29.20 N.Y.—People v. Forte, 18 N.E. 
2d 31, 279 N.Y. 204, 119 A.L.R. 1198, 
reargument denied 18 N.E.2d 870, 
2 79 N.Y. 788. 

It is general knowledge among 
those familiar with lie detector ma¬ 
chines that results are greatly de¬ 
pendent on the training, experience, 
and skill of the operators and that 
the results vary with different types 
of subjects. 

Cal.—People v. Aragon, 316 F.2d 370, 
154 C.A.2d 646. 

29.25 N.Y.—People v. Jamison, 165 
N.Y.S.2d 906, 8 Misc.2d 408—Peo¬ 
ple of City of Buffalo v. Beck, 130 
N.Y.S.2d 354, 205 Misc. 757—Peo¬ 
ple v. Offermann, 125 N.Y.S.2d 179, 
204 Misc. 769. 


29.30 N.J.—State v. Greul 157 A.2d 
44, 59 N.J.Super. 34. 

N.Y.—People on Complaint of Igoe 
v. Nasella, 155 N.Y.S.2d 463, 3 Misc. 
2d 418. 

29.35 Cal.—People v. Conterno, 339 
P.2d 968, 170 C.A.2d Supp. 817. 
29.40 N.J.—State v. Greul, 157 A.2d 
44, 59 N.J.Super. 34. 

29.45 Ark.—Everight v. City of Lit¬ 
tle Rock, 326 S.W.2d 796. 

Mo.—State v. Graham, App., 322 S.W. 
2d 188. 

N.Y.—People on Complaint of Igoe v. 
Nasella, 155 N.Y.S.2d 463, 3 Misc. 
2d 418. 

29.50 N.J.—State v. Greul, 157 A.2d 
44, 59 N.J.Super. 34. 

29.70 Or.—State v. Schriber, 205 P. 
2d 149, 185 Or. 615. 

Judicial notice as to phenomena of 
human life in general see Evidence 
§§ 78 - 86 . 

Possible causes of tearing of hymen 

Va.—Strawderman v. Commonwealth, 
108 S.E.2d 376, 200 Va. 855. 

30. Cal.—People v. Pollock, 89 P.2d 
128, 31 C.A.2d 747. 

Me.—State v. Croteau, 135 A.2d 282, 
153 Me. 126. 

Mass.—Commonwealth v. Kitchen, 11 
N.E.2d 482, 299 Mass. 7. 

31. Ala.—Poland v. State, 143 So. 
209, 25 Ala.App. 213—Corpus Juris 
cited in McDaniel v. State, 135 So. 
421, 423, 24 Ala.App. 314, certiorari 
denied 135 So. 424, 223 Ala. 217— 
Maloy v. State, 130 So. 902, 24 Ala. 
App. 123—Davis v. State, 103 So. 
73, 20 AlaApp. 463. 

Minn.—State v. Solie, 163 N.W. 505, 
137 Minn. 279. 
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Mo.—State v. Arnold, 183 S.W. 289, 
267 Mo. 33. 

N.C.—State v. Forte, 23 S.E.2d 84 2, 
222 N.C. 537. 

Wis.—State v. Garnett, 11 N.W.2d 
166, 243 Wis. 615. 

Variation in period of gestation 

(1) It is common knowledge that 
gestation varies greatly in time. 

Colo.—Driggers v. People, 243 P. 547, 

78 Colo. 597. 

Pa.—Commonwealth v. Deck, Quar. 
Sess., 50 Berks Co. 87. 

(2) “Courts take judicial notice 
that the usual period of pregnancy 
is a rule of nature subject to many 
exceptions covering a period from 
220 to 330 days. 1 ’ 

Ala.—McDaniel v. State, 135 So. 421, 
423, 24 AlaApp. 314, certiorari de¬ 
nied 135 So. 424, 223 Ala. 217. 

(3) ‘Doubtless the time to which 

the [gestation] period possibly might 
extend is not a matter of common 
knowledge. . . .We think that 

it is matter of common knowledge 
that a period of gestation of three 
hundred and five days Is highly un¬ 
usual and improbable." 

Mass.—Commonwealth v. Kitchen, 11 
N.E.2d 482, 484, 299 Mass. 7. 

(4) It has been held that a court 
could not take judicial notice of the 
viability of child born thirty-six days 
or even twenty-two days short of or- 
dinary period of gestation, stated to 
be two hundred eighty days, any 
more than it could notice that such 
period in exceptional cases might ex¬ 
tend beyond ten calendar months. 
Mo.—State v. Drumming, 204 S.W. 

271, 274 Mo. 632. 
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when a child is born there has been an act of sexual 
intercourse , 32 and that it is reasonably certain that 
an eight-year old cannot become a father . 32 * 6 Fur¬ 
ther, courts judicially know that the discoloration 
produced by a blow is the blood showing through 
the outer skin , 33 that a finger is a member of a 
person’s natural body , 34 that human eyesight and 
hearing have limitations , 35 that insanity is often 
permanent 36 and is hereditary , 37 that some forms of 
insanity may not be permanent , 37 * 5 that the sense of 
smell alone may be sufficient to furnish evidence 
of the proximity of certain things , 38 that the ad¬ 
ministration of a general anesthetic may entail dan¬ 
ger to a patient , 38 * 5 and that men at times act as a 
result of automatic reflexes initiated by some pre¬ 
vious situation, although they are unconscious of 
the particular act at the instant of action and have 
no memory of it later . 39 

Blood types are matters of common or ordinary 
knowledge , 39 * 5 and it is common knowledge that 
fractures of the skull are painful 39 * 10 and often 
produce death , 39 * 15 that mere superficial bruises to 
the face or superficial rents in the skin or to the 
outside covering of the eye seldom, if ever, produce 
death , 39 * 20 that a man who has a dislocated shoulder 
will continue to have pain and discomfort until the 
injury has been remedied , 39 * 25 that pain in many in¬ 
stances may become dulled , 39 * 30 and that gonorrhea. 
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if not arrested, will continue in infectiousness much 
longer than two months . 39 * 35 

Courts have refused to take judicial notice that an 
abortion might have resulted in death in ten 
minutes , 39 * 40 that battery with hands and feet would 
never be likely to produce death , 39 * 45 that dementia 
praecox is a permanent type of insanity , 39 * 50 that 
epilepsy affects the mind , 40 that a man could not 
have four acts of intercourse with a female in a 
single evening , 41 that a particular sixteen year old 
boy appeared to be over twenty-one , 42 that a person 
wounded in the heart could fire a pistol , 43 or that 
there is a particular age at which all men become 
impotent . 44 Judicial notice will not be taken of mat¬ 
ters capable of medical proof which are not matters 
of common knowledge ; 44 * 5 and a court cannot take 
judicial notice of a fact as to which the evidence 
shows that the medical profession is not in ac¬ 
cord . 45 

§ 540. Geographical Facts 

Courts have taken Judicial notice of geographical 
facts and locations, Including facts relating to boundaries 
and distances. 

Library References 

Criminal Law @=3304(5-8). 

Courts take judicial notice of geographical facts 46 


32. Ala.—Davis v. State, 103 So. 73, 
20 AJa.App. 463. 

32.5 Ohio.—State v. Daniels, 157 NT. 
E.2d 736, 169 Ohio St. 87. 

33. Mont.—State v. Riggs, 185 P. 
165, 56 Mont. 393. 

34. Ky.—Hemphill v. Common¬ 

wealth, 96 S.W.2d 586, 265 Ky. 194. 

35. Ill.—People v. Bentley, 191 N.E. 
230, 357 Ill. 82. 

Visibility of dark objects at night 
Fla.—Smith v. State, 65 So.2d 303. 
Vision, from dawn, to twilight 
It is common knowledge that or¬ 
dinarily one can see and recognize 
objects and persons from about thir¬ 
ty minutes before sunrise to about 
thirty minutes after sunset. 

Mo.—State v. Perkins, 116 S.W.2d 80, 
342 Mo. 560. 

Identification, of negro by white man 

Where an eyewitness positively 
identified a colored defendant, trial 
court properly refused to take notice 
that it is difficult for a white man 
to distinguish between colored men 
of the same general appearance. 

Ill.—People v. Bridgewater, 17 N.E. 
2d 556, 369 Ill. 633. 

38. Ill.—People v. Maynard, 179 N. 
E. 833, 347 Ill. 422. 

37. Ada.—James v. State, 69 So. 569, 
193 Ala. 55. 


Miss.—Prewitt v. State, 63 So. 330, 
106 Miss. 82. 

37.5 Ind.—Flowers v. State, 139 N.E. 
2d 185, 236 Ind. 151. 

38. U.S.—De Pater v. TJ. S., C.C.A. 
Md., 34 F.2d 275, 74 A.L.R. 1413. 

Mich.—People v. Shorr, 198 N.W. 969, 
227 Mich. 243. 

38.5 Wyo.—State v. Catellier, 179 P. 
2d 203, 63 Wyo. 123. 

39. Ariz.—Walker v. State, 83 P.2d 
994, 52 Ariz. 480. 

39.5 Md.—Shanks v. State, 45 A.2d 
85, 185 Md. 437, 163 A.L.R. 931. 

39.10 Tex,—Faulkner v. State, 137 S. 

W.2d 1039, 138 Tex.Cr. 632. 

39.15 Ky.—Witt v. Commonwealth, 
202 S.W.2d 612, 305 Ky. 31. 

39.20 Ky.—Witt v. Commonwealth, 
supra. 

39.25 Wyo.—State v. Catellier, 179 
P.2d 203, 63 Wyo. 123. 

39.30 Wyo.—State v. Catellier, su¬ 
pra. 

39.35 Ala.—Malone v. State, 71 So.2d 
99, 37 AlaApp. 432, certiorari de¬ 
nied 71 So.2d 101, 260 Ala. 699. 

39.40 Ala.—Clark v. State, 57 So.2d 
384, 257 Ala. 95. 

39.45 Miss.—Blaine v. State, 17 So. 
2d 549, 196 Miss. 603. 
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39.50 Ala.—Grammer v. State, 196 
So. 268, 239 Ala. 633. 

40. Wash.—State v. Smythe, 268 P. 
133, 148 Wash. 65. 

41. Mont.—State v. Duncan, 266 P. 
400, 82 Mont. 170. 

42 . Ky.—Dezarn v. Commonwealth, 
243 S.W. 921, 195 Ky. 686. 

43 . Tenn.—Moon v. State, 24 2 S.W. 
39, 146 Tenn. 319. 

44. Pa.—Commonwealth v. Ram- 
stedt, 173 A. 772, 113 Pa.Super. 
548. 

44.5 Ala.—Clark v. State, 57 So. 2d 
384, 257 Ala. 95. 

45. N.M.—State v. Moore, 76 P.2d 19, 
42 N.M. 135. 

Torm of Insanity unknown 

Trial court could not take judicial 
notice that accused was afflicted with 
form of insanity when a physician 
testified that he could tell nothing 
about it and asserted that no medical 
authorities attempted to define it. 
N.M.—State v. Moore, supra. 

46 . U.S.—Davis v. U. S., C.A.Cal., 
185 F.2d 938, certiorari denied 71 
S.Ct. 495, 340 U.S. 932, 95 L.E<L 
673. 

Cal.—People v. Ikner, 298 P.2d 45, 142 
C.A.2d 145—People v. Bastio, 131 P. 
i 2d 614, 55 CA..2d 615. 
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and locations , 4 6 * 5 including the geography of the in common use , 47 - 30 or various other trustworthy 
state 46 * 10 and of foreign countries , 47 which are sources of information . 47 * 35 Courts take judicial 
matters of common knowledge 47 * 5 or readily ascer- notice of the location of international boundary 
tainable , 47 * 10 or which are shown by government lines 47 * 40 and of the division of the United States 
surveys , 47 - 15 official charts 47 * 20 or maps , 47 * 25 maps into states , 48 the general topography of a state , 40 


Mich.—People v. Keller, 213 N.W. 
683, 238 Mich. 543. 

Miss.—Cruthirds v. State, 51 So.2d 
747—Graham v. State, 17 So.2d 210, 
196 Miss. 382. 

Mo.—State v. Buckley, 298 S.W. 777, 
318 Mo. 17. 

Okl.—Pettigrew v. State, Cr., 346 P.2d 
957. 

Or.—State v. Casey, 213 P. 771, 108 
Or. 386, motion denied 217 P. 632, 
108 Or. 386. 

Pa.—Commonwealth v. Mace, Quar. 

Sess., 70 Dauph.Co. 170. 

Vt.—State v. Williams, 135 A. 713, 
100 Vt. 160—State v. Caplan, 135 A. 
705, 100 Vt. 140. 

Va.—Robinson v. Commonwealth, 91 
S.E.2d 396, 197 Va. 754—McClain v. 
Commonwealth, 55 S.E.2d 49, 189 
Va. 847. 

16 C.J. p 514 note 3. 

Geographical facts judicially noticed 
in general see Evidence §§ 32, S3. 
Geographical facts judicially noticed 

(1) Federal and state cattle quar¬ 
antine lines in Arkansas are identi¬ 
cal. 

Ark.—Palmer v. State, 208 S.W. 436, 
137 Ark. 160. 

(2) The earth is round. 

Tex.—McKay v. State, 235 S.W.2d 
173, 155 Tex.Cr. 416. 

(3) Platt National Park is owned 
by and is under the exclusive juris¬ 
diction of the United States govern¬ 
ment. 

Okl.—Underhill v. State, 237 P. 628, 
31 Okl.Cr. 149. 

(4) Wallula was not a large com¬ 
munity. 

Wash.—State v. Cyr, 246 P.2d 480, 40 
Washed 840. 

(5) Santa Catalina Island is ordi¬ 
narily referred to simply as Catalina 
Island. 

Cal.—Ex parte Marincovich, 192 P. 
156, 48 C.A. 474. 

46.5 Ky.—Commonwealth v. Payne, 
245 S.W.2d 581. 

Location of public Institutions see 
infra 9 565 n. 

Character of location jndlolally no¬ 
ticed 

(1) In general. 

Cal.—People v. Flores, 187 P.2d 910, 
83 C.A.2d 11. 

D.C.—Central Amusement Co. v. Dis¬ 
trict of Columbia, Mun.App., 121 
A.2d 865. 

N.Y.—People v. Shapiro, 165 N.E.2d 
564, 7 N.Y.2d 370, 197 N.Y.S.2d 
715. 

(2) Vicinity virtually deserted on 
Sundays. 


N.Y.—People v. Sacks, 150 N.Y.S.2d 
222, 2 Misc.2d 201. 

(3) Reputable character of busi¬ 
ness in area. 

U.S.—Alexander v. U. S., C.A.Minn., 
271 F.2d 140. 

Distance from other county 

Mo.—State v. Haun, 324 S.W.2d 679. 

Dines and places 

“Courts will take judicial notice 
of the location of lines and places 
located by government surveys of 
land.” 

Okl.—Thompson v. State, 227 P. 892, 
893, 27 Okl.Cr. 309. 

Docations judicially noticed 

(1) The Rosebud Indian Reserva¬ 
tion is within the unorganized county 
of Todd, South Dakota. 

U.S.—U. S. v. Frank Black Spotted 
Horse, D.C.S.D., 282 F. 349. 

(2) Hot Springs precinct is north 
of latitude sixty-two degrees. 

Alaska.—U. S. v. Morrison, 6 Alaska 

30. 

(3) Terminal Island, in Los An¬ 
geles County, is on the Pacific coast¬ 
line at Los Angeles harbor. 

Cal.—People v. Mason, 165 P.2d 481, 
72 C.A.2d 699. 

(4) Beat 10 of Marshall county is 
within the Guntersville division of 
the circuit court of such county. 

Ala.—Patterson v. State, 39 So.2d 709, 

34 Ala.App. 359. 

46.10 Iowa.—State v. Benson, 72 N. 

W.2d 438, 247 Iowa 406. 

Ky.—Carr v. Commonwealth, 217 S. 
W.2d 320, 309 Ky. 234—Howard v. 
Commonwealth, 200 S.W.2d 148, 
304 Ky. 149. 

Vt.—State v. Gignac, 129 A,2d 499, 
119 Vt. 471. 

Jury as part of court may take 
notice of general geography of state. 
Mont.—State v. Williams, 202 P.2d 
245, 122 Mont. 279. 

47. U.S.—U. S. v. Albert Steinfeld 
& Co., D.C.Ariz., 209 F. 904, 908. 
Geography of Mexico 
“This court takes judicial knowl¬ 
edge that the state of Sonora is a 
large country and not a place, that 
it contains numerous cities and towns 
of various sizes.” 

U.S.—U. S. v. Albert Steinfeld & Co., 
supra. 

47.5 Ky.—Logan v. Commonwealth, 
319 S.W.2d 465. 

N.C.—State v. Saunders, 95 S.E.2d 
876, 245 N.C. 338. 

Va.—Robinson v. Commonwealth, 91 
S.E.2d 396, 197 Va. 754—McClain v. 
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Commonwealth, 55 S.E.2d 49, 189 
Va. 847. 

47.10 Ky.—Logan v. Commonwealth, 
319 S.W.2d 465. 

47.15 Okl.—Thompson v. State, 227 
P. 892, 27 Okl.Cr. 309. 

Surveys and subdivisions 

(1) Generally courts will take ju¬ 
dicial notice of official government 
surveys of the state. 

Ala.—Nolen v. State, 45 So.2d 786, 35 
Ala.App. 249, certiorari denied 45 
So.2d 792, 253 Ala. 565. 

(2) Court will take judicial notice 
of government surveys and subdivi¬ 
sions of land. 

Okl.—Henson v. State, Cr., 317 P.2d 
732—Bond v. State, 237 P.2d 467, 
94 Okl.Cr. 423. 

47.20 U.S.—Krench v. U. S., C.CJL 
Mich., 42 F.2d 354. 

Charts published by war department 
judicially notioed 
U.S.—Krench v. U. S., supra. 

47.25 Mont.—State v. Williams, 202 
P.2d 245, 122 Mont. 279. 

Maps of state highway commission 
Mo.—State v. Heissler, 324 S.W.2d 
714. 

Official map of oity 

Va.—McClain v. Commonwealth, 55 
S.E.2d 49, 189 Va, 847. 

47.30 Va.—McClain v. Common¬ 

wealth, supra. 

47.35 Sources of judicial knowledge 

(1) In determining whether a body 
of water is a bay, a court may judi¬ 
cially notice historical and political 
data, and public papers and records. 
Cal.—People v. Stralla, 96 P.2d 941, 

14 C.2d 617. 

(2) Upon the question as to the 
precise locality where a crime was 
committed, the presiding judge may 
take judicial notice of legislative en¬ 
actments, ancic it charters, and geo¬ 
graphical position, and may guide his 
judgment by reference to the records 
of the courts in the county where he 
sits, to general histories, and to cen¬ 
sus records. 

Me.—State v. Wagner, 61 Me. 178. 

16 C.J. p 514 note S [b]. 

47.40 U.S.—Krench v. U. S., C.C.A. 
Mich., 42 F.2d 354. 

48. Ill.—People v. Snyder, 117 N.E. 
119, 279 Ill. 435. 

Ind.—Page v. State, 139 N.E. 143, 193 
Ind. 442. 

49. Ind.—Williams v. State, 64 Ind. 
553, 31 Am.R. 135. 
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and that of the territory within the jurisdiction of in public statutes . 55 While it has been broadly stat- 
the court . 50 Judicial notice may be taken of the ed that a court does not judicially know the location 
boundaries of a state as fixed by law , 51 of the of highways , 56 generally judicial notice is taken of 
boundaries of Indian reservations within the district the location and routes of the highways between 
of the court , 51 * 5 and also of the fact that the bound- cities in the state , 57 or between a city in the state 
aries of the state are identical with the bound- and a point outside the state , 57 * 5 and that a charged 
aries of a preexisting territory . 52 transportation was in interstate commerce . 57 * 10 

Judicial notice is taken of the existence and gen- Where the location of places is known, courts 
eral course of important railroads , 53 and the exist- take judicial notice of the distances between them 58 
ence and position of prominent watercourses and by railroad 59 or other customary route of travel , 60 
bodies of water , 54 at least w T hen these are recognized and the direction of one from another . 61 


50. U.S.—Campbell v. U. S., Alaska, 
221 F. 186, 136 C.C.A. 602. 

‘Miss.—Graham v. State, 17 So.2d 210, 
196 Miss. 382. 

Judicial notice of territorial limits of 
court's jurisdiction see infra § 561 
( 1 ). 

51. Miss.—Graham v. State, 17 So. 2d 
210, 196 Miss. 382. 

Okl.—Henson v. State, Cr., 317 P.2d 
732—Hall v. State, Cr., 312 P.2d 
981, rehearing denied 316 P.2d 620 
—Shelton v. State, Cr., 277 P.2d 
692—Bond v. State, 237 P.2d 467, 
94 Okl.Cr. 423—Thompson v. State, 
208 P.2d 584, 89 Okl.Cr. 383—Fan¬ 
nin v. State, 88 P.2d 671, 65 OkI.Cr. 
444—Dodson v. State, 235 P. 268, 30 
Okl.Cr. 135—Goben v. State, 201 P. 
812, 20 Okl.Cr. 220—Jentho v. State, 
200 P. 251, 19 Okl.Cr. 434. 

16 C.J. p 514 note 5. 

Other states 

A court takes judicial notice of lo¬ 
cation and general extent of other 

Vt.—State v. Williams, 135 A. 713, 100 
Vt. 160—State v. Caplan, 135 A. 
705, 100 Vt 140. 

51.5 U.S.—Phelps v. U. S., C.C.A. 
Mont., 160 F.2d 626. 

52. Ariz.—Erickson v. State, 127 P. 
754, 14 Ariz. 263. 

53. Ark.—Pritchett v. State, 254 S. 
W. 544, 160 Ark. 233. 

Miss.—Hill v. State, 73 So. 66, 112 
Miss. 375. 

Tex.—O’Mary v. State, 43 S.W.2d 95, 
118 Tex.Cr. 78. 

16 C.J. p 515 note 18 [b] (2). 

Location of intersection of two 
railway lines was judicially noticed. 
U.S.—Bradley v. U. S., Okl., 254 F. 

289, 165 C.C.A. 577. 

Municipal railways 
Cal.—People v. Harris, 304 P.2d 178, 
146 C.A.2d 142. 

54. U.S.—Bradley v. XT. S., Okl., 254 
F. 289, 165 C.C.A. 577. 

Ark.—Stribling v. State, 284 S.W. 
38, 171 Ark. 184. 

N.Y.—People v. Hart, 133 N.Y.S.2d 
98, 206 Misc. 490. 

Lower reaches of creek 
It was held common knowledge 
that the lower reaches of a named 
creek were in a particular county. 


Va.—Kelley v. Commonwealth, 125 
S.E. 437, 140 Va. 522. 

Lake 

Judicial notice was taken that a 
named lake was in a particular coun¬ 
ty. 

Wash.—State v. Williams, 213 P. 921, 
124 Wash. 160. 

Navigable waters 

Court may take judicial notice of 
what streams are public navigable 
waters. 

U.S.—Davis v. U. S. f C.A.Cal., 185 F. 
2d 938, certiorari denied 71 S.Ct 
495, 340 U.S. 932, 95 L.Ed. 673. 

55. N.C.—State v. Southern R. Co., 
54 S.E. 294, 141 N.C. 846. 

Fresh-water streams 
Under a statute establishing the 
dividing line between the salt and 
fresh waters of a state, judicial no¬ 
tice was taken that all the streams 
of a named county were fresh-water 
streams. 

Tex.—Little v. State, 129 S.W.2d 307, 
137 Tex.Cr. 298. 

56. Iowa.—State v. Archibald, 221 N. 
W. 814. 

Road off highway 

The court would not take judicial 
notice of the location of a named 
road “off of 49 Highway.” 

Miss.—Kitchens v. State, 191 So. 116, 
117, 186 Miss. 443. 

57. Cal.—People v. Henry, 21 P.2d 
672, 131 C.A. 82. 

Mo.—State v. Heissler, 324 S.W.2d 
714—State v. Kenyon, 126 S.W.2d 
245, 343 Mo. 1168. 

Vt.—State v. Gignac, 129 A2d 499, 
119 Vt. 471. 

57.5 U.S.—U. S. v. Hortze, D.C.Cal., 
179 F.Supp. 913. 

57.10 U.S.—Walker v. U. S., D.C.N.J., 
154 F.Supp. 648, affirmed, C.A., U. S. 
v. Walker, 251 F.2d 616, certiorari 
denied 78 S.Ct 1362, 357 U.S. 921, 2 
L.Ed.2d 1365. 

58. U.S.—Cervantes v. U. S., CA 
Cal., 263 F.2d 800. 

Bryant v. U. S., D.C.N.D., 173 F. 
Supp. 574—U. S. v. Holz, D.C.I11., 
103 F.Supp. 191, reversed on oth¬ 
er grounds, C.A., 191 F.2d 569. 
D.C.—U. S. v. Richardson, D.C., 113 
F.Supp. 423, affirmed Richardson v. 
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U. S., 208 F.2d 41, 93 U.S.App.D.C. 
134, 208 F.2d 41, certiorari denied 
74 S.Ct. 874, 347 U.S. 1018, 98 L. 
Ed. 1140. 

Idaho.—State v. Hewitt 254 P.2d 677, 
73 Idaho 452. 

Iowa.—State v. Wagner, 222 N.W, 
407, 207 Iowa 224, 61 A.L.R. 882. 
Kan.—Burns v. Arorine, 131 P.2d 
884, 156 Kan. 83. 

Mo.—State v. Heissler, 324 S.W.2d 
714—State v. Posey, 152 S.W.2d 
34, 347 Mo. 1088—State v. Kenyon, 
126 S.W.2d 245, 343 Mo. 1168—State 
v. Enochs, 98 S.W.2d 685, 339 Mo. 
953. 

N.C.—State v. Saunders, 95 S.E.2d 
876, 245 N.C. 338. 

Okl.—Payne v. State, Cr., 276 P.2d 
784. 

S.C.—State v. Black, 29 S.E.2d 675, 
204 S.C. 414. 

Distances on map 
Courts will take judicial notice of 
distances as calculated by a map. 
Va.—Hart v. Commonwealth, 109 S. 

E. 582, 131 Va. 726. 

Possibility of presence in two cities 
on same day 

Courts have taken judicial notice 
that two cities were so situated that 
a person could be present in both on 
the same day. 

Ky.—Brandriff v. Commonwealth, 13 
S.W.2d 273, 227 Ky. 389. 

Mo—State v. Ashcraft, 116 S.W.2d 
128, 342 Mo. 608. 

Tex.—Berry v. State, 223 S.W. 212, 87 
Tex.Cr. 559. 

59. Colo.—Osborn v. People, 262 P. 
892, 83 Colo. 4. 

16 C.J. p 515 note 18 [b] (2). 

60. Ind.—Moore v. State, 153 N.E. 
402, 198 Ind. 547, rehearing de¬ 
nied 154 N.E. 388, 198 Ind. 547. 

Distance on state highway 
Mo.—State v. Martin, 162 S.W.2d 847, 
349 Mo. 639. 

Thirty-minute drive 
Okl.—Dixon v. State, 206 P.2d 231, 
89 Okl.Cr. 205. 

Day’s drive 

Okl,—Fields v. State, 188 P.2d 231, 85 
Okl.Cr. 439. 

61. Iowa.—State v. Johnson, 267 N. 
W. 91, 221 Iowa 8—State v. John¬ 
son, 264 N.W. 596, 221 Iowa 8. 
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Courts do not ordinarily take judicial notice of 
the location of particular property owned by an in¬ 
dividual or private corporation . 62 Although a court 
may judicially know that part of a city is located in 
anti-saloon territory and part not, it cannot judicial¬ 
ly know in which part certain liquor sales took 
place ; 63 nor can judicial notice be taken that a 
crime was committed in a particular place from the 
fact alone that accused was imprisoned in such 
place . 64 

Seat of government . Courts take judicial notice 
of the seat of the government , 64 - 5 and accordingly 
the court will take judicial notice of the fact that 
a named city is the capital city of the state , 64 * 10 
of the location of the state house, where the legis¬ 
lature meets , 64 - 15 and of the maintenance of a tax 

62. Ark.—Clendenny v. State, 243 S. 

W. 863, 154 Ark. 696. 

Location of lots and buildings in 
cities see infra § 542. 

Judicial notice not taken of location 

(1) Of a farm or a home identified 
only by the owner’s name. 

Iowa.—State v. Archibald, 221 N.W. 

814. 

Ky.—Justice v. Commonwealth, 294 
S.W. 1046, 220 Ky. 209. 

16 C.J. p 515 note 18 [h]. 

(2) Of a particular threshing ma¬ 
chine. 

Okl.—O'Neal v. State, 188 P. 1092, 17 
Okl.Cr. 386. 

(3) Of a point "near Walter’s low¬ 
er mill." 

Pa.—Commonwealth v. Clauss, 5 Pa. 

DIst. 658, 18 Pa.Co. 381, 383, 5 
North.Co. 278. 

I*arm located by witnesses 

Judicial notice was held properly 
taken that a farm, which witnesses 
had located, was within a particular 
township. 

Cal.—Ex parte Samaha, 19 P.2d 839, 

130 C.A. 116. 

63. Ill.—People v. Savage, 220 Ill. 

App. 32. 

64. Ill.—People v. Strook, 179 N.E. 

821, 347 Ill. 460. 

64.5 N.Y.—People v. Colbert, 31 N. 

Y.S.Sd 246, 263 App.Dlv. 36. 

County seat see infra § 541(1). 

64.10 Nev.—Kramer v. State, 108 P. 

2d 304, 60 Nev. 262. 

64.15 Mass.—Commonwealth v. Sar¬ 
gent, 117 N.E.2d 154, 330 Mass. 690. 

64.20 U.S.—U. S. v. Newton, D.C. 

Va. f 68 P.Supp. 952, affirmed, C.C. 

A., 162 F.2d 795, certiorari denied 
68 S.Ct. 650, 333 U.S. 848, 92 L.Ed. 

1130. 

N.Y.—People v. Colbert, 31 N.Y.S.2d 
246, 263 App.DIv. 36. 

65. Minn.—State v. Frost, 200 N.W. 

295, 160 Minn. 317. 


office at a certain place where tax returns might 
be filed and the tax paid. 64 - 20 

§ 541(1). -Existence, Boundaries, and 

Location of Political Divisions of 
States 

Courts take Judicial notice of the existence, bounda¬ 
ries, and location, of the counties, cities, and other subdi- 
visions of the state. 

Judicial notice is taken of the existence and lo¬ 
cation of the organized 65 political and territorial 
divisions of the state. 66 So courts judicially no¬ 
tice the existence and location in the state of named 
counties, 67 their topography, 67 - 5 and their size and 
boundaries, 68 at least so far as such boundaries are 

Okl.—Dawson v. State, 210 P.2d 209, 
90 Okl.Cr. 30—Waters v. State, 287 
P. 759, 46 Okl.Cr. 204. 

Tex.—Brown v. State, 201 S.W.2d 50, 
150 Tex.Cr. 285—Leahy v. State, 13 
S.W.2d 874, 111 Tex.Cr. 570. 

W.Va.—State v. Hensley, 103 S.E. 

304, 86 W.Va. 434. 

16 C.J. p 515 note 13. 
location with respect to prominent 
geographical features 
The court judicially knows that 
Wabash and Miami counties are less 
than four hundred miles distant 
from the Wabash river. 

Ind.—State v. Wabash Paper Co., 48 
N.E. 653, 51 N.E. 949, 21 Ind-App. 
167. 

With respeot to counties, judicial 
notice has been taken: 

(1) That they are Integral parts of 
the state. 

Tex.—Ciulla v. State, 28 S.W.2d 541, 
115 Tex.Cr. 193. 

(2) That a particular county of 
the state bordered upon another 
state. 

Tex.—Jones v. State, 27 S.W.2d 053, 
115 Tex.Cr. 418. 

(3) Of their relative positions 
with reference to one another. 
Tex.—White v. State, 195 S.W.2d 

144, 149 Tex.Cr. 468—Ikner v. 

State, 126 S.W.2d 490, 136 Tex.Cr. 
471. 

16 C.J. p 515 note 14 [a], [c], [kj. 
67.5 N.D.—State v. Seeb, 37 N.W.2d 
341, 76 N.D. 473. 

68. Ala.—Nolen v. State, 45 So.2d 
786, 35 Ala.App. 249, certiorari de¬ 
nied 45 So.2d 792, 253 Ala. 565. 
Ariz.—Madison v. State, 189 P. 429, 
21 Ariz. 407. 

Ark.—Evans v. State, 9 S.W.2d 320, 
177 Ark. 1076—Herdison v. State, 
265 S.W. 84, 166 Ark. 33—Cranford 
v. State, 197 S.W. 19, 130 Ark. 101. 
Colo.—Brock v. People, 176 P. 744, 
67 Colo. 389. 

Ill.—People v. Reynolds, 54 N.E.2d 
850, 322 Ill.App. 300. 


Organization and powers of public 
corporations judicially noticed see 
Infra § 551 b. 

Sanitary district of Chicago 

Court took judicial notice that san¬ 
itary district of Chicago was a body 
politic and corporate since such dis¬ 
trict was Incorporated by a public 
statute. 

Ill.—People v. D’Andrea, 198 NJE. 
698, 361 Ill. 526. 

66. Colo.—Brock v. People, 176 P. 
744, 67 Colo. 389. 

Ill.—People v. Snyder, 117 N.E. 119, 
279 Ill. 435. 

Mont.—State v. Williams, 202 P.2d 
245, 122 Mont. 279. 

N.J.—Rou v. Peer, 134 A. 843, 4 N. 
J.Misc. 867, followed in Courter v. 
Peer, 134 A. 844, 4 N.J.Misc. 865. 
Wis.—Ryan v. State, 168 N.W. 566, 
168 Wis. 14. 

16 C.J. p 515 note 12. 

Judicial notice: 

As affecting proof of venue see in¬ 
fra § 914. 

Of political divisions of state in 
general see Evidence § 33. 

Beat in stock law district 

The courts will take judicial no¬ 
tice of the boundaries of a beat in a 
stock law district, the territory em¬ 
braced therein being a subdivision 
of the territory of the state. 

Ala.—Bivin v. State, 88 So. 63, 18 
Ala.App. 8. 

67. U.S.—Babb v. IT. S., C.A.Tex., 
210 F.2d 473. 

Colo.—Brock v. People, 176 P. 744, 67 
Colo. 389. 

Ga.—Scott v. State, 78 S.E.2d 35, 210 
Ga. 137. 

Witcher v. State, 69 S.E.2d 20S, 
85 Ga.App. 289—Davis v. State, 17 
S.E.2d 554, 66 GaApp. 214. 

Ind.—Denson v. State, 163 N.E. 2d 
749—Buhmeier v. State, 190 N.E. 
857, 206 Ind. 645. 

N.Y.—People v. Strope, 272 N.Y.S. 
268, 151 Misc. 580. 
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defined by public statutes 69 or claimed by the state ; 70 
but the court will not take judicial notice of the 
location of a county boundary line where the loca¬ 
tion thereof is uncertain. 70 ^ 

Judicial notice may be taken of the location of, 
and the fact that a named city is, the county seat of 


CRIMINAL LAW § 541(1) 

a particular county ; 71 and that a point located at 
a certain distance from a named city or town is 
within a particular county . 72 Courts also judicially 
notice the existence, location, and boundaries of in¬ 
corporated or organized 73 cities, towns, and town¬ 
ships in the state , 74 the facts of physical geogra- 


Kan.—state v. Fields, 318 P.2d 1018, 
182 Kan. 180. 

Mich.—People v. Ely, 12 N.W.2d 425, 
307 Mich. 452. 

Mont.—State v. Williams, 202 P.2d 
245, 122 Mont. 279. 

N.D.—State v. Seeb, 37 N.W.2d 341, 
76 N.D. 473. 

Old.—Conway v. State, Cr., 320 P.2d 
419—Henson v. State, Cr., 317 P.2d 
732—Hall v. State, Cr., 312 P.2d 
981, rehearing denied 316 P.2d 620 
—Shelton v. State, Cr., 277 P.2d 
692—Bond v. State, 237 P.2d 467, 
94 OkLCr. 423-—Thompson v. State, 
208 P.2d 584, 89 Okl.Cr. S83—Fan¬ 
nin v. State, 88 P.2d 671, 65 OkLCr. 
444—Norrid v. State, 1 P.2d 417, 
51 Okl.Cr. 242—Tarkington v. 

State, 273 P. 1015, 41 Okl.Cr. 423 
—Dodson v. State, 235 P. 268, 30 
OkLCr. 135—Goben v. State, 201 P. 
812, 20 OkLCr. 220—Jentho v. 

State, 200 P. 251, 19 OkLCr. 434— 
O'Neal v. State, 188 P. 1092, 17 
Okl.Cr. 386. 

Or.—State v. Evans, 22 P.2d 496, 143 
Or. 603—State v. Eppers, 3 P.2d 
989, 138 Or. 340, rehearing denied 
6 P.2d 1086, 138 Or. 340—State v. 
Drake, 272 P. 889, 127 Or. 585. 

Va.—McClain v. Commonwealth, 55 
S.E.2d 49, 189 Va. 847. 

Wyo.—State v. Parker, 13 P.2d 641, 
44 Wyo. 478. 

16 C.J. p 515 note 14, p 770 note 98. 

Judicial notice has been taken: 

(1) That part of boundary of coun¬ 
ty is river. 

Cal.—People v. Warner, 80 P.2d 737, 
27 C.A.2d 190. 

Tex.—McGill v. State, 8 S.W. 661, 25 
Tex.App. 499. 

(2) That a particular county was 
large. 

Wash.—State v. Schaffer, 286 P. 833, 
156 Wash. 240. 

16 C.J. p 515 note 14 [d]. 

(3) That a certain county was the 
largest one in the state and con¬ 
tained over a given number of square 
miles. 

N.C.—State v. Agey, 88 S.E. 726, 171 
N.C. 831. 

69. Ark.—Bottom v. State, 244 S.W. 
334, 155 Ark. 113. 

Mont.—State v. Williams, 202 P.2d 
245, 122 Mont. 279. 

Or.—State v. Casey, 213 P. 771, 108 
Or. 386, motion denied 217 P. 632, 
108 Or. 386. 

16 C.J. p 515 note 14. 

“Courts will take judicial notice 
of the political subdivisions of their 


States, and of the boundary lines of 
counties therein, when fixed and de¬ 
clared by public statutes." 

N.C.—State v. Southern R. Co., 54 
S.E. 294, 296, 141 N.C. 846. 

70. Mo.—State v. Pennington, 27 S. 
W. 1106, 124 Mo. 388. 

70J5 Ala.—Nolen v. State, 45 So.2d 
786, 35 Ala.App. 249, certiorari de¬ 
nied 45 So.2d 792, 253 Ala. 565. 
Ark.—Wilson v. State, 242 S.W.2d 
644, 219 Ark. 382. 

71. Ariz.—Madison v. State, 189 P. 
429, 21 Ariz. 407. 

Ark.—Bryant v. State, 185 S.W.2d 
280, 208 Ark. 192—Wells v. State, 
235 S.W. 798, 151 Ark. 221—Rags¬ 
dale v. State, 200 S.W. 802, 132 
Ark. 210. 

Cal.—People v. French, 87 P.2d 1014, 
12 C.2d 720. 

Colo.—Brock v. People, 176 P. 744, 
67 Colo. 389. 

Ga.—Scott v. State, 78 S.E.2d 35, 210 
Ga. 137. 

Davis v. State, 17 S.E.2d 554, 66 
Ga.App. 214. 

Iowa.—State v. Farley, 53 N.W. 1089, 
87 Iowa 22. 

Ky.—Howard v. Commonwealth, 200 
S.W.2d 148, 304 Ky. 149—Fraley v. 
Commonwealth, 15 S.W.2d 425, 228 
Ky. 526. 

Miss.—Cruthirds v. State, 51 So.2d 
747—Holloway v. State, 24 So.2d 
857, 199 Miss. 356. 

Mont.—State v. Cates, 33 P.2d 578, 
97 Mont. 173. 

Nev.—Kramer v. State, 108 P.2d 304, 
60 Nev. 262. 

Okl.—Turner v. State, Cr., 285 P.2d 
459—Rodgers v. State, 297 P. 823, 
50 OkLCr. 363. 

Or.—State v. Evans, 22 P.2d 496, 143 
Or. 603. 

Tex.—Advants v. State, Cr., 331 S.W. 
2d 330—McClure v. State, 294 S.W. 
2d 838, 163 Tex.Cr. 607—Byers v. 
State, 259 S.W.2d 193, 158 Tex.Cr. 
638—Moore v. State, 209 S.W.2d 
192, 151 Tex.Cr. 542—Hatley v. 

State, 206 S.W.2d 1017, 151 Tex.Cr. 
280—Walton v. State, 170 S.W.2d 
224, 145 Tex.Cr. 521—Clements v. 
State, 147 S.W.2d 483, 144 Tex.Cr. 
108—Barragan v. State, 147 S.W.2d 
254, 141 Tex.Cr. 12—Lamkin v. 

State, 123 S.W.2d 662, 136 Tex.Cr. 
99—Grove v. State, 51 S.W.2d 316, 
121 Tex.Cr. 477—Nichols v. State, 
49 S.W.2d 783, 120 Tex.Cr. 219— 
Norris v. State, 27 S.W.2d 246, 115 
Tex.Cr. 57. 


W.Va.—State v. McDonie, 109 S.E. 
710, 89 W.Va. 185—State v. Hens¬ 
ley, 103 S.E. 204, 86 W.Va. 434. 
Wis.—Kellar v. State, 182 N.W. 321, 
174 Wis. 67. 

16 C.J. p 515 notes 14 [e], If], 18 
CbL 

That a named town is not the coun¬ 
ty seat of a particular county has 
been judicially noticed. 

Tex.—Searcy v. State, 232 S.W. 799, 
89 Tex.Cr. 550. 

72. Ark.—Cates v. State, 4 S.W.2d 
952, 176 Ark. 1203—Wells v. State, 
235 S.W. 798, 151 Ark. 221—Guer¬ 
in v. State, 234 S.W. 26, 150 Ark. 
295. 

Kan.—State v. Fields, 318 P.2d 1018, 
182 Kan. 180. 

Ky.—Howard v. Commonwealth, 200 
S.W.2d 148, 304 Ky. 149. 

Mo—State v. Bird, 214 S.W.2d 38, 358 
Mo. 284—State v. Kenyon, 126 S.W. 
2d 245, 343 Mo. 1168—Corpus Juris 
cited in State v. Wilson, 300 S.W. 
710, 711. 

Mont.—State v. Akers, 74 P.2d 1138, 
106 Mont. 43. 

N.D.—State v. Martin, 211 N.W. 585, 
54 N.D. 840. 

Okl.—Shelton v. State, Cr., 277 P.2d 
692—Payne v. State, Cr., 276 P.2d 
784—Swift v. State, 220 P.2d 300, 
92 OkMCr. 43—Fletcher v. State, 246 
P. 485, 34 OkLCr. 305—Smith v. 
State, 238 P. 866, 31 OkLCr. 230— 
Dodson v. State, 235 P. 268, 30 Okl. 
Cr. 135. 

Va.—Hart v. Commonwealth, 109 S. 

E. 582. 131 Va. 726. 

16 C.J. p 515 notes 14 [e]-[j], 18 [a] 

( 1 ). 

73. Ala.—Guarreno v. State, 48 So. 
65, 157 Ala. 17. 

Town of Lineville v. Gauntt, 101 
So. 154, 20 Ala.App. 135. 

Ill.—People v. Lloyd, 178 IlLApp. 66. 
Minn.—State v. Hesse, 191 N.W. 207, 
154 Minn. 89. 

74. TJ.S.—Rutherford v. U. S., C.A. 
Cal., 264 F.2d 180, certiorari denied 
79 S.Ct. 1140, 359 TJ.S. 1003, 3 L. 
Ed.2d 1031—Benson v. U. S., C.C.A. 
Tex., 10 F.2d 309—Bradley v. U. S., 
Okl., 254 F. 289, 165 C.C.A. 577. 

U. S. v. Otero, D.C.Tex., 5 F.Supp. 

201 . 

U. S. v. Nagle, D.C.N.V., 34 F.2d 
952. 

Ala.—Kramer v. State, 78 So. 719, 16 
Ala.App. 456, certiorari denied Ex 
parte State, 78 So. 990, 201 Ala. 
700. 

Ark.—Bender v. State, 151 S.W.2d 
668, 202 Ark. 606—Evans r State* 
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phy relating to them , 75 and especially the particular | town, township, or village . 77 Under some circum- 
county in which is situated an incorporated 76 city, * stances the court may also take judicial notice that 


9 S.W.2d 320, 177 Ark. 1076—-Hardi¬ 
son v. State, 265 S.W. 84, 166 Ark. 
33—Cranford v. State, 197 S.W. 19, 
130 Ark. 101. 

Cal.—People v. Wright, 250 P. 204, 
79 C.A. 523—People v. Christian, 
192 P. 182, 48 C.A. 646. 

Colo.—Jackson v. City and County 
of Denver, 124 P.2d 240, 109 Colo. 
196. 

Ga.—-Hubbard v. State, 67 S.E.2d 562, 
208 Ga. 472. 

Idaho.—State v. Hewitt, 254 P.2d 
677, 73 Idaho 452. 

Iowa.—State v. Wagner, 222 N.W. 

407, 207 Iowa 224, 61 A.L.R. 882. 
Kan.—State v. Fields, 318 P.2d 1018, 
182 Kan. 180. 

Mich.—People v. Ely, 12 N.W.2d 425, 
307 Mich. 452—People v. Wilson, 
219 N.W. 641, 242 Mich. 532. 

Mo.—State v. Heissler, 324 S.W.2d 
714—State v. Cobb, 221 S.W.2d 745, 
359 Mo. 303. 

Mont.—State v. Widdicombe, 301 P.2d 
1116, 130 Mont. 325. 

Nev.—Kramer v. State, 108 P.2d 304, 
60 Nev. 262. 

N.C.—State v. Bowen, 39 S.E.2d 740, 
226 N.C. 601. 

N.D.—State v. Seeb, 37 N.W.2d 341, 
76 N.D. 473. 

Ohio.—State v. Neff, 148 N.E.2d 236, 
104 Ohio App. 289. 

Okl.—Henson v. State, Cr. 317 P.2d 
732—Hall v. State, Cr., 312 P.2d 
981, rehearing denied 316 P.2d 620 
—Shelton v. State, Cr., 277 P.2d 
692—Bond v. State, 237 P.2d 467, 
94 Okl.Cr. 423—Thompson v. State, 
208 P.2d 584, 89 Okl.Cr. ^3—Fan¬ 
nin v. State, 88 P.2d 671, 65 Okl. 
Cr. 444—Norrid v. State, 1 P.2d 417, 
51 Okl.Cr. 242—Fletcher v. State, 
246 P. 485, 34 Okl.Cr. 305—Dodson 
v. State, 235 P. 268, 30 Okl.Cr. 135 
—Goben v. State, 201 P. 812, 20 
Okl.Cr. 220—O’Neal v. State, 188 P. 
1092, 17 Okl.Cr. 386. 

Or.—State v. Casey, 213 P. 771, 108 
Or. 386, motion denied 217 P. 632, 
108 Or. 386. 

Tex.—Hatley v. State, 206 S.W.2d 
1017, 151 Tex.Cr. 280—Jones v. 
State, 214 S.W. 322, 85 Tex.Cr. 
538. 

Vt.—State v. Gignac, 129 A.2d 499, 
119 Vt 471—State v. Williams, 135 
A. 713, 100 Vt. 160—State v. Cap- 
lan, 135 A. 705, 100 Vt. 140. 

Wash.—State v. Bennett, 107 P.2d 
344, 6 Wash.2d 208. 

16 C.J. p 515 notes 13, 14. 

location with respect to well-known 
public institutions 
"It is a matter of public notoriety 
of which the court had notice with¬ 
out proof, that the entire corporate 
limits of the city [of Fayetteville] 
were within five miles of the State 
University.” 


Ark.—Heno v. Fayetteville, 119 S.W. 
287, 288, 90 Ark. 292. 

New York City 

Court may judicially notice that 
Long Island City had been a part of 
the Borough of Queens, New York 
City, since 1898. 

U.S.—U. S. v. Allegrucci, C.A.Pa., 258 
F.2d 70. 

location in collection and prohibi¬ 
tion districts 

Court judicially knows that Pekin, 
Ill., is in particular collection dis¬ 
trict and prohibition district 
U.S.—Rossi v. U. S., C.C.A.I11., 60 F. 
2d 955, affirmed 53 S.Ct. 532, 289 
U.S. 89, 77 L.Ed. 1051. 

75. Ind.—State v. Wabash Paper 
Co., 48 N.E. 653, 61 N.E. 949, 21 
Ind. App. 167. 

16 C.J. p 516 note 21. 

70. Cal.—People v. De Soto, 92 P.2d 
466, 33 C.A.2d 478—People v. Side- 
rius, 84 P.2d 545, 29 C.A.2d 361. 
N.J.—Lemmon v. State, 3 A.2d 299, 
121 N.J.Law 466. 

Utah.—State v. Marasco, 17 P.2d 919, 
81 Utah 325. 

Va.—Webb v. Commonwealth, 94 S. 
E. 773, 122 Va. 899. 

"The court will judicially know 
that an incorporated town is located 
in its certain county.” 

Ala.—McGuire v. State, 95 So. 565, 
666, 19 Ala.App. 138. 

77- U.S.—Rutherford v. U. S., C.A. 
Cal., 264 F.2d 180, certiorari denied 
79 S.Ct 1140, 359 U.S. 1003, 3 L.Ed. 
2d 1031. 

Ala.—Hall v. State, 104 So. 826, 213 
Ala. 325. 

Finch v. State, 136 So. 271, 24 
Ala.App. 416, certiorari dismissed 
136 So. 924, first case, 223 Ala. 699, 
and followed in 136 So. 272, 24 Ala. 
App. 417, and 136 So. 272, 24 Ala. 
App. 418, certiorari dismissed 136 
So. 924, 223 Ala, 699—May v. State, 
114 So. 423, 22 Ala.App. 239— 
Bell v. State, 86 So. 139, 17 Ala, 
App. 399, certiorari denied 86 So. 
926, 204 Ala. 697. 

Ariz.—State v. Price, 265 P.2d 444, 
76 Ariz. 385. 

Ark.—Henley v. State, 197 S.W.2d 
468, 210 Ark. 759—Guise v. State, 
131 S.W.2d 631—Harris v. State, 52 
S.W.2d 631, 186 Ark. 10—Daniels 
v. State, 272 S.W. 833, 168 Ark. 
1082—Minor v. State, 258 S.W. 121, 
162 Ark. 136—Cook v. State, 244 S. 
W. 735, 155 Ark. 106. 

Cal.—People v. Ford, 284 P.2d 836, 
133 C.A.2d 695—People v. Boyden, 
253 P,2d 773, 116 C.A.2d 278—Peo¬ 
ple v. Vicencio, 162 F.2d 650, 71 
C.A.2d 361—People v. Andrew, 110 
P.2d 459, 43 C.A.2d 126. 

Colo.—Corpus Juris cited in Eliopu- 
los v. People, 180 P. 746, 747, 66 
Colo. 273. 


Del.—Henderson v. State, 128 A. 483, 
2 W.W.Harr. 593. 

Ga.—Scott v. State, 78 S.E.2d 35, 210 
Ga. 137. 

Witcher v. State, 69 S.E.2d 203, 
85, 85 Ga.App. 289—Davis v. State, 
17 S.E.2d 554, 66 Ga.App. 214. 

Idaho.—State v. Barr, 117 P.2d 282 
63 Idaho 59. 

Ill.—People v. Long, 95 N.E.2d 461, 
407 Ill. 210—People v. Kestian, 167* 
N.E. 786, 335 Ill. 596, error dis¬ 
missed Kestian v. People of State 
of Illinois, 50 S.Ct. 248, 281 U.S. 
770, 74 L.Ed. 1177—People v. Go¬ 
lub, 165 N.E. 196, 333 Ill. 554- 
People v. Farnsworth, 154 N.E. 
705, 324 Ill. 96. 

People v. Russell, 86 N.E.2d 588, 
337 ULApp. 665. 

Ind.—Buhmeier v. State, 190 N.E. 
857, 206 Ind. 645—Dunlap v. State, 
180 N.E. 475, 205 Ind. 384, error 
dismissed 186 N.E. 764, 205 Ind. 
384—Christ v. State, 131 N.E. 820, 
191 Ind. 56. 

Kan.—State v. Ragland, 246 P.2d 276, 
173 Kan. 265—State v. Rafferty, 67 
P.2d 1111, 145 Kan. 795—State v. 
Novak, 226 P. 790, 116 Kan. 393- 
State v. Pack, 186 P. 742, 106 Kan. 
188. 

Ky.—Carr v. Commonwealth, 217 S. 
W.2d 320, 309 Ky. 234—House v. 
Commonwealth, 65 S.W.2d 997, 251 
Ky. 834. 

Me.—State v. McKrackern, 41 A.2d 
817, 141 Me. 194. 

Mich.—People v. Ely, 12 N.W.2d 425, 
307 Mich. 452. 

Miss.—Clark v. State, 92 So.2d 452, 
230 Miss. 143—Tillman v. State, 
56 So.2d 91, 213 Miss. 136. 

Mo.—State v. Kenyon, 126 S.W.2d 
245, 343 Mo. 1168. 

N.Y.—People v. Albro, 172 N.Y.S.2d 
175, 8 Misc.2d 670. 

N.D.—State v. Seeb, 37 N.W.2d 341, 
76 N.D. 473. 

Ohio.—State v. Neff, 148 N.E.2d 236, 
104 Ohio App. 289. 

Okl.—Pettigrew v. State, Cr., 346 P. 
2d 957—Emerson v. State, Cr., 327 
P.2d 505—Payne v. State, Cr., 276 
P.2d 784—Gibson v. State, 186 P. 
2d 667, 85 Okl.Cr. 228—Dooley v. 
State, 168 P.2d 651, 82 Okl.Cr. 243 
—Hill v. State, 156 P.2d 631, 80 
Okl.Cr. 39—Darnell v. State, 118 
P.2d 1040, 74 Okl.Cr. 33, modified 
on other grounds 122 P.2d 395, 74 
Okl.Cr. 33—Norrid v. State, 1 P.2d 
417, 51 Okl.Cr. 242—Burton v. 

State, 295 P. 622, 50 Okl.Cr. 33— 
Tarkington v. State, 273 P. 1015, 
41 Okl.Cr. 423. 

S.C.—State v. Langston, 11 S.E.2d 
1, 195 S.C. 190, certiorari denied 
Langston v. State of South Caro¬ 
lina, 61 S.Ct. 59, 311 U.S. 685, 85 
L.Ed. 442. 

S.D.—State v. Wood, 86 N.W.2d 530. 
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the place where an offense or violation occurred was 
in a particular county . 77 - 6 

The courts cannot, however, know judicially that 
a named town is in the state , 77 - 10 and do not take 
judicial notice that a place or locality identified by 
name only, and not organized as a municipal cor¬ 


poration or other recognized civil division of a 
state, is within the limits of a particular city, county, 
or precinct . 78 

Boundaries of supervisorial districts, that is, dis¬ 
tricts laid out by the supervisors of the particular 
county, are not judicially noticed , 79 and the court 


Term.—Hopson v. State, 299 S.W.2d 
11, 201 Tenn. 337. 

Utah-—State v. Bailey, 282 P.2d 339, 3 
Utah 2d 254. 

Vt.—State v. GIgnac, 129 A.2d 499, 119 
Vt. 471—State v. Hilliker, 97 A.2d 
119, 117 Vt. 569—State v. Dugee, 
144 A. 689, 101 Vt. 491. 

Wash.—State v. Toung, 239 P.2d 858, 
39 Wash.2d 910—State v. Harda- 
mon, 186 P.2d 634, 29 Wash.2d 182. 
W.Va.— Corpus Juris Secundum cited 
In State v. Pietranton, 84 S.E.2d 
774, 787, 140 W.Va. 444—State v. 
McDonie, 109 S.E. 710, 89 W.Va. 
185. 

Wis.—State v. Coates, 55 N.W.2d 353, 
262 Wis. 469. 

Wyo.— Corpus Juris cited In Wolfe 
v. State, 264 P. 1033, 1034, 38 Wyo. 
135. 

16 C.J. p 515 note 18 [a], p 516 note 
19 [c]. 

Judicial notice as to location of city 
in particular judicial district see 
infra § 561(2). 

Sufficiency of proof of venue as af¬ 
fected by judicial notice of geo¬ 
graphical facts see infra § 914. 

In Pennsylvania 

(1) There is authority supporting 
the rule of the text. 

Pa.—Commonwealth v. Stanley, 78 
Pa.Super. 452. 

Commonwealth v. Blubaugh, 62 
Pa.Dist. & Co. 319, 1 Lebanon 374. 

Commonwealth v. Devore, 38 Pa. 
Co. 433. 

Commonwealth v. Moore, 45 
Dauph.Co. 364—Commonwealth v. 
Dattola, 22 Westmoreland Co.L.J. 
123. 

(2) There is also authority to the 
contrary. 

Pa.—Commonwealth v. Caufman, 18 
Pa.Dist. 25, 35 Pa.Co. 417, 7 Just 
169. 

In Texas 

(1) Rule of the text has been ap¬ 
plied In a number of cases. 

Tex.—Carpenter v. State, Cr., 333 S. 
W.2d 391—Bell v. State, Cr., 313 
S.W.2d 606—Byers v. State, 259 S. 
W.2d 193, 158 Tex.Cr. 638—Bashara 
v. State, 206 S.W. 359, 84 Tex.Cr. 
263. 

16 C.J. p 515 note 18 [a], p 516 note 
19 Lb]. 

(2) “We judicially know that the 
city of Dallas Is in Dallas county by 
reason of the statute which fixes that 
place as the location of the Court of 
Civil Appeals.** 

22A C.J.S.—17 


Tex.—Sherman v. State, 202 S.W. 93, 
83 Tex.Cr. 205. 

(3) Court of criminal appeals has 
held, however, that it cannot take ju¬ 
dicial notice that a particular city is 
in a named county if the city is not 
the county seat of that county. 

Tex.—Warren v. State, 300 S.W.2d 
953, 164 Tex.Cr. 544—Hunt v. State, 
269 S.W.2d 385, 160 Tex.Cr. 115. 
Post offioe 

Judicial notice Is taken of a town 
being a post office town and of the 
county In which such town is situ¬ 
ated. 

Ark.—Stribling v. State, 284 S.W. 
38, 171 Ark. 184. 

Or.—State v. Drake, 272 P. 889, 127 
Or. 585. 

Va.—Johnson v. Commonwealth, 126 
S.E. 5, 141 Va. 452, 142 Va. 639— 
Kelley v. Commonwealth, 125 S.E. 
437, 140 Va. 522. 

Wis.—Kellar v. State, 182 N.W. 321, 
174 Wis. 67. 

Highways leading to city 

Judicial notice was taken that city 
and all public highways leading 
thereto for some appreciable dis¬ 
tance were in a particular county. 
Kan.—State v. Atteberry, 232 P. 1020, 
117 Kan. 650. 

location of oity or town, in particular 
part of county 

(1) Courts take judicial notice that 
a named city or town is in a cer¬ 
tain township or district of a par¬ 
ticular county. 

Ark.—Chambers v. State, 270 S.W. 
528, 168 Ark. 248. 

Cal.—People v. Padilla, 260 P. 394, 
86 C.A. 95. 

Okl.—Llttrell v. State, 208 P. 1048, 21 
Okl.Cr. 466. 

(2) Other cases. 

Vt.—State v. Shaw, 94 A. 434, 89 Vt 
121, L.RA.1915F, 1087. 

16 C.J. P 515 note 18 [c], [d]. 

Judicial knowledge not substituted 
for jury’s finding 

Where a jury found that a crime 
had been committed in a particular 
county, an appellate court, in taking 
judicial notice that a certain village 
was In that county, held that it was 
not substituting its judicial knowl¬ 
edge for a finding of fact by the 
jury but was simply holding that the 
evidence sustained the verdict. 

Mo.—State v. Kenyon, 126 S.W.2d 
245, 343 M'o. 1168. 

77.5 Cal.—People v. Gibbons, 189 P. 
2d 37, 83 C.A.2d 504. 
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N.Y.—People v. Skolnick, 108 N.Y.S.2d 
857, 200 Mlsc. 389. 

N.D.—State v. Seeb, 37 N.W.2d 341, 
76 N.D. 473. 

Pa.—Commonwealth v. Dattola, Quar. 
Sess., 22 West.L.J. 123. 

77.10 Ga.—Witcher v. State, 69 S.E. 
2d 203, 85 Ga.App. 289. 

78. Ala.—Martin v. State, 96 So. 
734, 19 Ala.App. 251. 

III.—City of Chicago v. Brent, 190 N. 
E. 97, 356 Ill. 40. 

16 C.J. p 515 note 18 [f], tgl, p 516 
note 19 Caj. 

“While the courts take judicial no¬ 
tice of the existence and bounds of 
a city . . . it is extremely doubt¬ 
ful whether the courts may take ju¬ 
dicial notice of the fact that any par¬ 
ticular place or locality is not with¬ 
in the limits of an Incorporated 
city.** 

Cal.—People v. Tomasovich, 206 P. 

119, 124, 56 C.A. 520. 

Hamlet or settlement 
Judicial notice is not taken of the 
existence or location In a particular 
county of a hamlet or settlement 
which is not an incorporated village 
or a township or any other sort of 
municipality. 

Mich.—People v. Jackzo, 172 N.W, 
557, 206 Mich. 183—People v. War¬ 
ner, 167 N.W. 878, 201 Mich. 547. 

16 C.J. p 515 note 18 Le], 

“North Side” 

Court cannot take judicial notice 
that accused lived in Chicago be¬ 
cause it is proved In record that he 
lived on “North Side.** 

Ill.—People v. Strode, 179 N.E. 821, 
823, 347 Ill. 460. 

Judicial notice not taken of county 
or precinct in which is located: 

(1) A town not recognized by gen¬ 
eral statutes. 

Tex.—Fields v. State, Cr„ 24 S.W. 
407. 

16 C.J. p 516 note 19 La], 

(2) Cherokee. 

Tex.—Barrett v. State, 8 S.W.2d 133, 

110 Tex.Cr. 258. 

(3) Cross Plains. 

Tex.—Fuller v. State, 2 S.W.2d 241, 
108 Tex.Cr. 638. 

(4) Trent. 

Tex.—Black v. State, 12 S.W.2d 1025, 

111 Tex.Cr. 328. 

79. Cal.—People v. Mueller, 143 P. 
748, 168 C. 521, L.R.A.1915B 788. 

Miss.—Elzey v„ State* 70 So. 579, 
110 Miss. 502. 
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cannot take judicial notice of the supervisor’s dis¬ 
trict in which a town or city is located . 79 * 5 

Local option units . The courts take judicial no¬ 
tice of the fact that in the larger and more popu¬ 
lous counties there are many units for local option 
purposes . 80 

Public records defining boundaries . Judicial no¬ 
tice is taken of such public records of the state as 
define the boundaries of the state’s political subdi¬ 
visions . 81 

Political divisions of another state . Some author¬ 
ities have taken judicial notice of the location of 
a city in another state , 82 especially one of commer¬ 
cial importance ; 83 but others hold judicial notice is 
not taken of the location and extent of the political 
subdivisions of another state , 84 or even that there 
is a named town in such other state . 85 


22A C.J.S. 

§ 541(2). -Population 

Judicial notice has been taken of population trends 
and statistics. 

The court will take judicial notice of the steady 
migration of the population of the state from rural 
areas to the cities, resulting in the state being an 
urban state , 85 * 50 and that government employees 
form the largest single group of the population of 
the District of Columbia . 85 * 55 Judicial notice will 
also be taken of the population of judicial dis¬ 
tricts , 85 * 60 counties , 86 cities , 87 towns , 88 and vil¬ 
lages 89 as shown by a census, particularly the last 
available federal census. For the purpose of hav¬ 
ing such notice taken, appropriate documents may 
be brought to the attention of the court . 90 

Judicial notice has been taken, without express ref¬ 
erence being made to a census, of facts relating to 
the population of particular counties , 91 townships , 92 
and cities . 93 Further, courts take judicial notice 


79-5 Miss.—Clark v. State, 92 So.2d 
452, 230 Miss. 143. 

80. Wash.—State v. Muller, 141 P. 
910, SO Wash. 368. 

Judicial notice of local option stat¬ 
utes see Infra § 551 d (2). 

81. Wis.—Ryan v. State, 168 N.W. 
566, 168 Wis. 14. 

16 C.J. p 514 note 3 [b]. 

82. Miss.—Holloway v. State, 24 So. 
2d 857, 199 Miss. 356—Coward v. 
State, 131 So. 254, 158 Miss. 705. 

83. Mo.—State v. Cummings, 154 S. 
W. 725, 248 Mo. 509. 

16 C.J. P 514 note 7. 

Chicago 

Court may take judicial notice that 
Chicago is one of nation’s major 
cities, but not that it is a city of 
racketeers. 

Tex—Weatherly v. State, 296 S.W.2d 
764, 163 TexCr. 659. 

84. Vt.—State v. Williams, 135 A. 
713, 100 Vt. 160—State v. Caplan, 
135 A. 705, 100 Vt. 140. 

85. Kan.—State v. Rafferty, 67 P. 
2d 1111, 145 Kan. 795. 

85.50 Kan.—City of Garden City v. 

Miller, 311 P.2d 306, 181 Kan. 360. 
85.55 D.C.—U. S. v. Fields, D.C., 6 
F.R.D. 203. 

85.60 U.S.—U. S. v. Gottfried, C.C.A. 
N.T., 165 F.2d 360, certiorari denied 
68 S.Ct. 738, two cases, 333 U.S. 860, 
92 L.Ed. 1139, rehearing denied 68 
S.Ct. 910, two cases, 333 U.S. 883, 
92 L.Ed. 1157. 

86. Ala.—Taylor v. State, 105 So. 
915, 21 Ala.App. 157. 

Ill.—People v. Shipman, 111 N.E.2d 
545, 414 Ill. 393. 

Ind.—Swain v. State, 18 N.E.2d 921, 
215 Ind. 259, certiorari denied 
Swain v. State of Indiana, 59 S.Ct. 
791, 306 U.S. 660, 83 L.Ed. 1057, re¬ 


hearing denied 59 S.Ct. 834, 307 U.S. 
650, 83 L.Ed. 1529. 

Tex—Rios v. State, 288 S.W.2d 77, 
162 TexCr. 609—Williams v. State, 

214 S.W.2d 622, 152 Tex.Cr. 411- 
Reed v. State, 149 S.W.2d 119, 141 
TexCr. 503. 

Va.—King v. Arlington County, 81 
S.E.2d 587, 195 Va. 1084. 

Statistics judicially noticed see Evi¬ 
dence §§ 97-99. 

87. Ala.—Liger v. State, 188 So. 693, 
28 Ala.App. 504—Burnette v. State, 
181 So. 299. 28 Ala.App. 110, cer¬ 
tiorari denied 181 So. 301, 236 Ala. 
114—Hammonds v. City of Tusca¬ 
loosa, 107 So. 786, 21 Ala.App. 286. 

Ark.—City of Blythevllle v. Ray, 1 
S.W.2d 548, 175 Ark. 1089. 

Ind.—Swain v. State, 18 N.E.2d 921, 

215 Ind. 259, certiorari denied 
Swain v. State of Indiana, 59 S.Ct. 
791, 306 U.S. 660, 83 L.Ed. 1057, 
rehearing denied 59 S.Ct. 834, 307 
U.S. 650, 83 L.Ed. 1529. 

La.—State v. Archinard, 94 So. 395, 
152 La. 786. 

Mo.—State v. Padgett, 289 S.W. 954, 
316 Mo. 179—State v. McBrien, 178 
S.W. 489, 265 Mo. 594. 

State v. Levan, App., 136 S.W.2d 

1010 . 

Or.—State v. Kincaid, 285 P. 1105, 133 
Or. 95, rehearing denied 288 P. 1015, 
133 Or. 95. 

Tex.—Rios v. State, 288 S.W.2d 77, 
162 TexCr. 609—Ervin v. State, 44 
S.W.2d 380, 119 Tex.Cr. 204. 

88. Or.—State v. Kincaid, 285 P. 
1105, 133 Or. 95, rehearing denied 
288 P. 1015, 133 Or. 95. 

Tex.—Nichols v. State, 49 S.W.2d 
783, 120 TexCr. 219. 

89. Mo.—State v. Silly-man, 7 S.W. 
2d 256. 

90. Tex.—Ervin v. State, 44 S.W.2d 
380, 119 TexCr. 204. 
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91. Ala.—Wyres v. State, 29 So.2d 
155, 32 Ala.App. 630. 

Ill.—People v. Walsh, 153 N.E. 357, 
322 Ill. 195. 

Wash.—State v. Schafer, 286 P. 833, 
156 Wash. 240. 

16 C.J. p 516 note 24. 

Population less than particular num¬ 
ber 

Judicial notice was taken that the 
population of certain counties was 
less than a particular number. 
Mo.—State v. Wilcox, 44 S.W.2d 86- 
State v. Hancock, 7 S.W.2d 275, 320 
Mo. 254—State v. Adams, 289 S.W. 
948, 316 Mo. 157. 

Applicability of jury wheel law 
Court will take judicial knowledge 
of fact that county, according to its 
population, is within the purview of 
the jury wheel law relating to the 
selection of veniremen. 

Tex.—Wesley v. State, 147 S.W.2d 
493, 142 Tex.Cr. 501, certiorari de¬ 
nied 62 S.Ct. 94, 314 U.S. 608, 86 
L.Ed. 489—Garza v. State, 136 S.W. 
2d 861, 138 Tex.Cr. 403. 

92. Cal.—People v. Tossetti, 289 P. 
881, 107 C.A. 7. 

Okl.—Littrell v. State, 208 P. 1048, 
21 Okl.Cr. 466. 

Appointment of referee to determine 
population 

The fact that a court had appoint¬ 
ed a referee to determine the popu¬ 
lation of a township was held not 
to preclude the court from taking ju¬ 
dicial notice that such population 
exceeded a given number where the 
fact of such excess was generally 
known. 

Cal.—People v. Tossetti, 289 P. 881, 
107 C.A. 7. 

93. Ala.—Coursey v. City of Andalu¬ 
sia, 134 So. 671, 24 Ala.App. 247, 
certiorari denied 134 So. 672, 223 
Ala. 24. 
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that particular cities are cities of a certain class , 94 there are buildings on certain lots and blocks. 9 * 

and that a named city is not a city of the first or Neither can a court judicially know in what mu- 

second class . 94 - 5 The type of inhabitants of Mexico nicipality a building designated by its proprietary 

is a matter of common knowledge . 94 - 10 name is located, unless the fact has become so gen¬ 

erally known as to constitute a matter of public 

§ 542* - Location of Lots, Buildings, and knowledge . 99 Ordinarily, judicial notice is not tak- 

Streets in Cities en of the fact that a named street is located in a 

The location of lots, buildings, and streets in cities particular city , 1 although some authorities have tak- 

fs not ordinarily a matter of Judicial knowledge. en notice of such fact , 2 particularly when the COUi- 

A court cannot, without the aid of a statute, take Nation of streets and localities involved in a case 

judicial notice of the precise location of a city lot is such as t0 render certain the location of such 

with reference to township or other divisional streets and localities , 8 and have taken judicial no¬ 
lines . 95 Judicial notice cannot be taken of the sys- tice of the location of a particular highway within 

tern employed by cities in numbering houses , 96 or the city with respect to different counties in which 
of the relative location of buildings , 97 or whether the city is located . 3 - 5 


Ind.—Impellizzeri v. State, 181 N.E. 
364, 203 Ind.*530. 

Ky.—Held v. Commonwealth, 208 S. 

W. 772, 183 Ky. 209. 

Mo.—State v. Lloyd, 7 S.W.2d 344, 
320 Mo. 236. 

Cosmopolitan, character of citizens 

Judicial notice was taken that a 
city was the most populous one in 
the state and that its citizenship was 
of a cosmopolitan character. 

Okl.—Littrell v. State, 208 P. 1048, 
21 Okl.Cr. 466. 

Many owners of apartment houses 

A court will take cognizance of the 
fact that Chicago is a large city, and 
that there are many people therein 
who own apartment houses. 

Ill.—People v. Quesse, 142 N.E. 187, 
310 Ill. 467. 

Applicability of jury wheel law 
Tex.—Garza v. State, 136 S.W.2d 861, 
138 Tex.Cr. 403. 

94. Idaho.—State v. Clark, 278 P. 
776, 47 Idaho 750. 

Ky.—Held v. Commonwealth, 208 S. 

W. 772, 183 Ky. 209. 

Mo.—State v. Salts, 56 S.W.2d 21, 
331 Mo. 665—State v. Padgett, 289 
S.W. 954, 316 Mo. 179. 

N.Y.—People ex rel. Koplitz v. War¬ 
den of Penitentiary, 184 N.Y.S. 254, 
112 Misc. 598, 38 N.Y.Cr. 388. 

Utah.—State v. Marasco, 17 P.2d 919, 
81 Utah 325. 

16 C.J. p 520 note 5 [a], 

94.5 N.Y.—People v. Kitendaugh, 77 
N.Y.S.2d 321, 190 Misc. 410. 

94.10 Nev.—State v. Mendez, 61 P.2d 
300, 57 Nev. 192. 

95. Ill.—Gunning v. People, 59 N.E. 
494, 189 Ill. 165, 82 Am.S.R. 433. 

Judicial notice of location of blocks, 
lots, and streets generally see Evi¬ 
dence § 33. 

96. Mont.—State v. Rogers, 77 P. 
293, 31 Mont. 1. 

97. Mont.—State v. Rogers, supra, 
Tenn.—Kelly v. State, 308 S.W.2d 

415, 202 Tenn. 660. 


Location of public institutions see 
Infra § 565 n. 

City located in two counties 

Where a city is located partly in 
one county and partly in another, the 
court cannot take judicial notice 
whether a certain building located in 
the city is in one county or the 
other. 

W.Va—State v. Pietranton, 84 S.E.2d 
774, 140 W.Va. 444. 

98. Mont.—State v. Rogers, 77 P. 
293, 31 Mont. 1. 

99. Ill.—Gunning v. People, 59 N.E. 
494, 189 Ill. 165, 82 Am.S.R. 433. 

Okl.—Bond v. State, 237 P.2d 467, 94 
Okl.Cr. 423—Thompson v. State, 208 
P.2d 584, 89 Okl.Cr. 383. 
i “The Jewish church” 

Judicial notice was not taken that 
“the Jewish church” was In the city 
of Chicago. 

Ill.—City of Chicago v. Brent, 190 
N.E. 97, 98, 356 HI. 40. 

Judicial notice has been taken: 

(1) That the “halfway house” was 
in York County. 

Va.—Randall v. Commonwealth, 31 
S.E.2d 571, 183 Va. 182. 

(2) That 940 St. Nicholas Avenue 
is in the borough of Manhattan. 
U.S.—U. S. v. Spagnuolo, C.C.A.N.Y., 

168 F.2d 768, certiorari denied 69 
S.Ct. 48, 335 U.S. 824, 93 L.Ed. 

* 378. 

1. U.S.—U. S. v. Jones, CA.I11., 174 
F.2d 746. 

Ga.—Hodges v. State, 112 S.E.2d 373, 
100 GaApp. 611. 

Ill.—Chicago v. Murphy, 188 IllApp. 
449. 

Iowa.—State v. Benson, 72 N.W.2d 
438, 247 Iowa 406. 

Mo.—State v. Schneiders, 168 S.W. 
604, 259 Mo. 319. 

Okl.—Bond v. State, 237 P.2d 467, 94 
Okl.Cr. 423—Thompson v. State, 
208 P.2d 584, 89 Okl.Cr. 383. 
Judicial notice of facts relating to 
roads and highways in general see 
infra § 565 h. 
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“This court has held that it can¬ 
not take judicial notice that certain 
streets are located In Chicago or any¬ 
where else in Cook county.” 

Ill.—People v. Strook, 179 N.E. 821, 
823, 347 Ill. 460. 

Spot outside city limits 

Judicial notice was taken that a 
particular spot on a highway was 
outside the limits of any Incorporat¬ 
ed city or town. 

Cal.—People v. Velarde, 188 P. 59, 45 
CA. 520. 

2. Ark.—Cascio v. State, 210 S.W.2d 
897, 213 Ark. 418, certiorari denied 
69 S.Ct. 68, 335 U.S. 845, 93 L.Ed. 
395. 

Cal,—People v. Ikner, 298 P.2d 45, 
142 C.A.2d 145. 

Ill.—People v. Clark, 137 N.E.2d 820, 
9 I11.2d 400. 

People v. Koegel, 262 Ill.App. 
596. 

N.Y.—People v. Albro, 172 N.Y.S.2d 
175, 8 Misc.2d 670—People v. Res- 
ciniti, 81 N.Y.S.2d 338, 191 Misc. 
719. 

Ohio.—State v. Neff, 148 N.E.2d 236, 
104 Ohio App. 289. 

Okl.—Slater v. State, Cr., 296 P.2d 
193. 

Philippine.—U. S. v. Chua Mo, 23 
Philippine 233. 

Park highway 

Judicial notice was taken that a 
particular park highway was within 
the limits of a named incorporated 
city. 

Ill.—People v. Lloyd, 178 IllApp. 66. 

3. Me.—State v. Loring, 122 A. 417, 
123 Me. 181. 

Photographs of the scene of a 
crime together with the combination 
of streets involved, and other facts, 
were held such that court could 
take judicial notice that crime was 
committed in particular city. 

Pa.—Commonwealth v. Lawrence, 
127 A. 465, 282 Pa. 128. 

3.5 Ky.—Logan v. Commonwealth, 
319 S.W.2d 465. 
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§ 543. Time, Days, and Dates 

Courts take Judicial notice of natural phenomena of 
various sorts, Including the seasons of the year, the data 
of the calendar, the time at which the sun and the moon 
rise and set, and differences In solar time. 

Library References 

Criminal Law <£=>304(1, 2). 

Courts take judicial notice of natural phenomena 
of various sorts, 3 * 50 including the seasons of the 
year, 3 * 55 and, accordingly, take judicial notice of the 
data of the calendar. 4 So judicial notice will be 
taken of the day of the week on which a particular 
date falls, 5 and, conversely, of the date on which a 
day of a particular week falls. 6 So too, courts take 
judicial notice that a certain day was a holiday. 7 


Courts take judicial notice of differences in solar 
time, 7 * 5 and judicially know the time of the moon’s 
changes, 8 and the time at which the sun 9 and the 
moon 10 rose and set at a particular place on a giv¬ 
en date; also, that a new day begins at a fraction 
of a second past midnight, 11 and that in some towns 
daylight saving time is in effect during the sum¬ 
mer. 12 

§ 544. Historical Facts 

Well known historical facts pertaining to wars, eco¬ 
nomic conditions, and other matters are Judicially noticed. 

Library References 

Criminal Law <£=304 (2). 

Courts take judicial notice of historical facts, 13 


3.50 Cal.—People v. Wozniak, 334 
P.2d 689, 167 C.A.2d 448. 

3.55 Cal.—People v. Wozniak, supra. 

4. Cal.—People v. Cunning-ham, 221 
P.2d 283, 99 C-A.21 296. 

Ill.—People v. Duyvejonck, 169 N.E. 
737, 337 Ill. 636. 

Mo.—State v. Bubenyak, 56 S.W.2d 
43, 331 Mo. 549—State v. Schmitz, 
46 S.W.2d 539. 

5. Ala.—Aders v. State, 104 So. 882, 
21 Ala.App. 41. 

Cal.—People v. Malone, 2 P.2d 332, 
213 C. 406. 

People v. Rudolph, 153 P. 721, 28 
C.A. 683. 

Ill.—People v. Duyvejonck, 169 N.E. 
737, 337 Ill. 636. 

Ind.—Schwomeyer v. State, 138 N.E. 
823, 193 Ind. 99. 

Mo.—State v. Bubenyak, 56 S.W.2d 
43, 331 Mo. 549—State v. Schmitz, 
46 S.W.2d 539. 

N.C.—State v. Anderson, 47 S.E.2d 1, 
228 N.C. 720. 

Okl.—Ex parte Menner, 250 P. 541, 
35 Okl.Cr. 252. 

Pa.—Commonwealth v. Johns, 64 Pa. 
Dist. & Co. 35. 

Tex.—Price v. State, 252 S.W.2d 167, 
157 Tex.Cr. 625. 

Vt.—State v. Van Ness, 199 A. 759, 
109 Vt. 392, 117 A.L.R. 415. 

Va.—Lakeside Inn Corporation v. 
Commonwealth, 114 S.E. 769, 134 
Va. 696. 

Time, days, and dates judicially no¬ 
ticed in g-eneral see Evidence § 100. 

6. Colo.—Milow v. People, 3 P.2d 
1077, 89 Colo. 469. 

Ind.—Schwomeyer v. State, 138 N.E. 
823, 193 Ind. 99. 

Stratton v. State, 165 N.B. 555, 
89 Ind.App. 414. 

Miss.—Shelby v. State, 169 So. 844, 
176 Miss. 753. 

Tex.—Williams v. State, 83 S.W.2d 
337, 128 Tex.Cr. 631. 

7. Cal.—People v. Browning-, 22 P. 
2d 784, 132 CA. 136. 

7-5 Cal.—People v. Wozniak, 334 P. 
2d 689, 167 C.A.2d 448. 


8. Mont.—State v. Slothower, 182 P. 
270, 56 Mont. 230. 

9. U.S.—Distefano v. U. S., C.C.A. 
La., 58 F.2d 963. 

Ariz.—Porris v. State, 247 P. 1101, 
30 Ariz. 442. 

Cal.—People v. Harkness, 124 P.2d 
85, 51 C.A.2d 133—People v. Mas¬ 
ters, 23 P.2d 774, 133 C.A. 167. 
Ga.—Powell v. State, 18 S.E.2d 678. 
193 Ga. 398. 

Hawaii.—Territory of Hawaii v. Ma- 
kaena, 39 Hawaii 270. 

Md.—Bowser v. State, 110 A. 854, 
136 Md. 342. 

Mo.—State v. Powell, 306 S.W.2d 
531, 66 A.L.R.2d 1141—State v. 

Simler, 167 S.W.2d 376, 350 Mo. 
646—State v. Perkins, 116 S.W.2d 
80, 342 Mo. 560. 

Tex.—Converse v. State, 148 S.W.2d 
424, 141 Tex.Cr. 273—Moses v. 

State, 61 S.W.2d 112, 124 Tex.Cr. 
200 . 

Twilight 

Courts take judicial notice that 
twilight is shorter in winter than in 
summer. 

! Utah.—State v. Scott, 188 P. 860, 55 
Utah 553. 

Darkness at particular time of year 

(1) Court takes judicial notice 
that it was dark and moon was not 
shining at a designated time and 
place on a specified date. 

Cal.—Ex parte Whitlatch, 140 P.2d 
457, 60 C.A.2d 189. 

(2) “It is common knowledge that 
it is dark at 7 o’clock P.M.” in Octo¬ 
ber. 

Ill.—People v. Schwabauer, 16 N.E. 
2d 723, 726, 369 Ill. 261. 

(3) Court may take judicial notice 
that it was dark on December 15 at 
7:00 P.M. 

Okl.—Sanders v. State, 264 P.2d 358, 
97 Okl.Cr. 388. 

(4) Court may take judicial notice 
that sun set at 5:35 P.M. on Feb. 13, 
1957, and consequently that burglary 
committed at approximately 7:30 
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P.M. on such date was committed in 
the nighttime. • 

Cal.—People v. Helm, 319 P.2d 644, 
166 C.A.2d 343. 

(5) “It is common knowledge that 
it is not very dark at 8:30 o’clock of 
a July evening.” 

Cal.—People v. Perez, 65 P.2d 1319, 
1321, 19 C.A.2d 472. 

(6) Court may judicially notice 
that arrest occurring at 1:30 A.M. 
had taken place at night. 

Cal.—People v. Paul, 305 P.2d 996, 
147 CA.2d 609. 

(7) That three o’clock in the 
morning is nighttime in California’s 
latitude is a subject of judicial no¬ 
tice. 

Cal.—People v. Collins, 255 P.2d 59, 
117 C.A.2d 175, certiorari denied 
and appeal dismissed Collins v. 
People of State of California, 74 
S.Ct. 33, 346 U.S. 803, 98 L.Ed. 334, 
rehearing denied 74 S.Ct. 117, 346 
U.S. 880, 98 L.Ed. 387, rehearing 
denied 74 S.Ct. 216, 346 U.S. 904, 
98 L.Ed. 403. 

10. Md.—Bowser v. State, 110 A. 
854, 136 Md. 342. 

11. Tex.—Wilcoxson v. State, 116 S. 
W.2d 734, 134 Tex.Cr. 586. 

12. Me.—State v. Merry, 8 A.2d 143, 
136 Me. 243. 

13. U.S.—U. S. v. Markowitz, D.C. 
Pa., 176 F.Supp. 681—U. S. v. 
Brumfield, D.C.La., 85 F.Supp. 696. 

U. S. v. Alexander & Reid Co., 
D.C.N.T., 280 F. 924. 

Ala.—Vaughn v. State, 81 So. 417, 17 
AlaA.pp. 35, certiorari denied Ex 
parte Vaughn, 82 So. 894, 203 Ala. 
700. 

Ind.—Beard v. State, 88 N.E.2d 769, 
227 Ind. 717. 

Judicial notice of: 

Historical facts in general see 
Evidence §§ 58-63. 

Legislative history of particular 
statutes see infra § 549. 

Nature of circulating medium at 
particular time see infra g 547. 
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including well known facts of current, 14 local, 16 or 
political 16 history. Thus judicial notice has been 
taken of a national emergency, 16 * 6 and that the gov¬ 
ernment was operating on a deficit 16 * 10 It has 
been held, however, that a court cannot be required 
to take judicial cognizances of matters occurring 
in the legislative departments in fourteen states 


nearly ninety years ago when an amendment to 
the Federal Constitution was adopted. 16 * 16 

World conditions , wars , and international affairs. 
Judicial notice has been taken of world condi¬ 
tions, 16 * 20 including the nature of the Communist 
Party and the activities of its leaders, 16 * 26 uprisings 
in other countries, 16 * 30 and the international rela- 


¥ederal census 

Court takes judicial notice that 
federal census was taken in 1910 and 
1920. 

HI.—People v. Clardy, 165 N.E. 638, 
334 Ill. 160. 

public nature of English court pro¬ 
ceedings 

‘We know as a matter of history, 
that all courts and court proceedings 
in England are public.” 

U.S.—Hartzell v. U. S., C.C.A.Iowa, 

72 F.2d 669, 680, certiorari denied 
65 S.Ct. 216, 293 U.S. 621, 79 L.Ed. 
708. 

Absence of railroads and seaplanes; 

judicial notice taken: 

(1) Of the absence of railroads at 
a given time. 

Tex.—Coffman v. State, 166 S.W. 939, 

73 Tex.Cr. 295. 

16 C.J. p 616 note 44. 

(2) That seaplanes were not in 
general use in 1913. 

N.V.—People ex rel. Cushing v. 
Smith, 196 N.T.S. 241, 119 Misc. 
294, reversed on other grounds 198 
N.T.S. 940, 206 App.Div. 642, modi¬ 
fied on other grounds 199 N.T.S. 
942, 206 App.Div. 726. 

That Sir Francis Drake died in 
1596 is judicially known. 

U.S.—Hartzell v. U. S., C.C.A.Iowa, 

72 F.2d 569, certiorari denied 65 
S.Ct. 216, 293 U.S. 621, 79 L.Ed. 
708. 

14. Cal.—People v. Mason, 166 P.2d 
481, 72 CA..2d 699. 

Ky.—Mont joy v. Commonwealth, 90 
S.W.2d #362, 262 Ky. 426, appeal 
dismissed Montjoy v. Common¬ 
wealth of Kentucky, 56 S.Ct. 961, 
298 U.S. 646, 80 L.Ed. 1376. 

Mo.—State v. Buckley, 298 S.W. 777, 
318 Mo. 17. 

That a particular case was an inci¬ 
dent of wide publicity and current 
history was judicially noticed. 

Mich.—People v. Nixon, 220 NW. 
889, 243 Mich. 630. 

15. U.S.—U. S. v. Barlow, D.C.Utah, 
56 F.Supp. 795, appeal dismissed 
65 S.Ct. 25, 323 U.S. 805, 89 L.Ed. 
642. 

La.—State v. Lundy, 60 So. 613, 131 
La. 910. 

Pa.—Commonwealth ex rel. Alleghe¬ 
ny County v. Toth, 152 A.2d 284, 
189 Pa.Super. 552. 

SJD.—State v. Kemp, 44 N.W.2d 214, 

73 S.D. 458, appeal dismissed 
Kemp v. State of South Dakota, 71 


S.Ct. 498, 340 U.S. 923, 95 L.Ed. 
667. 

Tex.—Williams v. State, 176 S.W.2d 
177, 146 Tex.Cr. 430. 

16 C.J. p 517 note 51. 

Delays under former appellate prac¬ 
tice 

Wash.—City of Seattle v. Heed, 107 
P.2d 239, 6 Wash.2d 186. 

Crime wave 

D.C.—U. S. v. McNair, D.C., 18 F.R. 
D. 417, affirmed 235 F.2d 856, 98 
U.S.App.D.C. 359, certiorari denied 
77 S.Ct. 389, 352 U.S. 989, 1 L.Ed.2d 
368. 

16. Cal.—People v. Clark, 38 P.2d 
796, 2 C.A.2d 743. 

Matters of political history judicial¬ 
ly noticed. 

(1) The civil works administra¬ 
tion was established to provide work 
for indigent persons. 

Cal.—People v. Clark, supra. 

(2) A statute concerning the send¬ 
ing of threatening matter was enact¬ 
ed at the height of the Ku Klux agi¬ 
tation and was directed against mat¬ 
ter sent by that organization. 

Okl.—Fauble v. State, 11 P.2d 202, 63 
Okl.Cr, 153. 

(3) A specific person was gover¬ 
nor during year 1922. 

Tex.—Gonzalez v. State, 176 S.W.2d 
195, 146 Tex.Cr. 452. 

(4) That state of law was in 
doubt when sentence for murder 
committed in territory before state¬ 
hood was pronounced by court of 
newly admitted state. 

Okl.—-Ex parte Barber, 196 F.2d 695, 
87 Okl.Cr. 201, certiorari denied In 
re Barber, 69 S.Ct. 69, 335 U.S. 847, 
93 L.Ed. 397. 

16.5 N.T.—People, on Complaint of 
Neiman, v. McWilliams, 22 N.T.S. 
2d 571, reversed on other grounds 
People v. McWilliams, 31 N.T.S.2d 
37. 

16.10 U.S.—U. S. v. Lewis, D.C.Tex., 
114 F.Supp. 512. 

16.15 U.S.—U. S. v. Gugel, D.C.Ky., 
119 F.Supp. 897. 

16.20 U.S.—'Wellman v. U. S., C.A. 
Mich., 227 F.2d 757, vacated on oth¬ 
er grounds 77 S.Ct. 1403, 354 U.S. 
931, 1 L.Ed.2d 1535—U. S. v. Mesa- 
rosh, C.A.Pa., 223 F.2d 449, re¬ 
versed on other grounds 77 S.Ct. 1, 
352 U.S. 1, 1 L.Ed.2d 1. 

U. S. v. Mesarosh, D.C.Pa., 13 
F.R.D. 180. 


16.25 U.S.—'Wellman v. U. S., C.A. 
Mich., 227 F.2d 757, vacated on 
other grounds 77 S.Ct. 1403, 354 U. 
S. 931, 1 L.Ed.2d 1535. 

Matters of common knowledge 

(1) Communist Party advocates 
and practices overthrow and destruc¬ 
tion of state by subversive activi¬ 
ties. 

Cal.—Ex parte Coon, 112 P.2d 767, 44 
C.A.2d 531. 

(2) Party believes in “direct ac¬ 
tion” in settling controversies and 
not in judicial determinations. 

Cal.—People v. Fitzgerald, 58 P.2d 
718, 14 C.A.2d 180, certiorari de¬ 
nied Fitzgerald v. People of State 
of California, 57 S.Ct. 115, 299 U.S. 
693, 81 L.Ed. 437. 

(3) In whatever country it exists. 
Party is under the authority and 
control of the Party heads in the 
Soviet Union. 

D.C.—Eisler v. U. S., 176 F.2d 21, 84 
U.S.App.D.C. 404, motion denied 69 
S.Ct. 1150, 337 U.S. 912, 93 L.Ed. 
1723, certiorari denied 69 S.Ct. 
1534, 337 U.S. 958, 93 L.Ed. 1758. 

<4) Communists contemplate ac¬ 
quiring a powerful leverage on the 
population by the undercover cap¬ 
ture of control of strategic labor un¬ 
ions, meanwhile concealing the Com¬ 
munist tie from the union member¬ 
ship. 

D.C.—U. S. v. Flaxer, D.C., 112 F. 
Supp. 669, affirmed 236 F.2d 821, 98 
U.S.App.D.C. 324, vacated on other 
grounds 77 S.Ct. 1392, 354 U.S. 929, 
1 L.Ed.2d 1533. 

(5) Schools and colleges are a tar¬ 
get of infiltration and activity In 
program of world Communist lead¬ 
ers to destroy the United States, and 
the Communist Party Is keen to or¬ 
ganize educators and intellectuals. 
D.C.—U. S. v. Singer, D.C., 139 F. 

Supp. 847, affirmed 244 F.2d 349, 
100 U.S.App.D.C. 260, vacated and 
reversed on other grounds 247 F. 
2d 535, 101 U.S.App.D.C. 129. 

(6) Other matters. 

D.C.—Marshall v. U. S., 176 F.2d 473, 
85 U.S.App.D.C. 184, certiorari de¬ 
nied 70 S.Ct. 663, 339 U.S. 933, 94 
L.Ed. 1352, rehearing denied 70 S. 
Ct. 976, 339 U.S. 959, 94 L.Ed. 1369. 

16.30 U.S.—*Wellman v. U. S., C.A. 
Mich., 227 F.2d 757, vacated pn 
other grounds 77 S.Ct. 1403, 354 U. 
S. 931, 1 L.Ed.2d 1535* 
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tionships of the United States. 16 - 35 Thus judicial 
notice has been taken that a state of war existed 
at a particular time, 17 between the United States 
and Germany, 17 * 5 and of the countries in conjunc¬ 
tion with whom the United States conducted such 
war, 16 of the existence of the so-called “cold war” 
which necessitated enactment of the Selective 
Service Act of 1948, 18 * 5 of the trouble between the 
United States and Mexico wherein troops of the 
United States invaded Mexico, 19 of the insurrec¬ 
tion against the United States in the Philippines 
and the dates of its inception and termination, 20 
of the momentous military events of the Civil War, 21 
the date of its termination, 22 and the abolition of 
slavery as a result thereof, 23 and that an Indian 
war was raging in a particular territory at a 
certain period. 24 


Private corporations. Facts of general notoriety 
relating to private corporations may be historical 
within the rule of judicial notice. 25 

Economic conditions . The court will take judicial 
notice of general economic conditions. 25 * 5 Courts 
have judicially noticed the prevalence, during cer¬ 
tain periods of economic depression, of unemploy¬ 
ment, 26 the stagnation of business, 27 and the decline 
in the value of real estate and mortgages thereon, 28 
and have also noticed that various commodities 
were in short supply during a war, 28 * 5 and that fol¬ 
lowing the war there was a great housing short¬ 
age, 28 * 10 Judicial notice has also been taken that 
in 1928 many economists believed that the prosperous 
conditions then prevailing were of a permanent na¬ 
ture. 29 


16.35 U.S.—Wellman v. U. S., supra. 

17. Cal.—People v. Mason, 165 P.2d 
481, 72 C.A.2d 699. 

Tex.—Ex parte Sumner, 158 S.W.2d 
310, 143 Tex.Cr. 238. 

17.5 U.S.—Sonnenberg v. U. S., C.C. 
A.Cal., 264 F. 327—Seebach v. U. 
S., C.C.A.Minn., 262 F. 885—Ste¬ 
phens v. U. S., C.C A.. Cal., 261 F. 
590, rehearing denied 262 F. 957— 
Mead v. U. S., Wash., 257 F. 639, 
168 C.C.A. 589. 

Minn.—State v. Hartung, 169 N.W. 

712, 141 Minn. 207. 

Mont.—State v. Schaffer, 197 P. 986, 
59 Mont. 463. 

Matters relating to first World War 
judicially noticed 

(1) The date of the drawing under 
Selective Draft Act. 

U.S.—U. S. v. Sugarman, D.C.Minn., 
245 F. 604, error dismissed Sugar- 
man v. U. S., 39 S.Ct. 191, 249 U.S. 
182, 63 L.Ed. 550. 

(2) The railroads of the country 
were taken over by the president and 
operated by the United States gov¬ 
ernment during the war. 

U.S.—Krichman v. U. S., C.C.A.N.T., 
263 F. 538, reversed on other 
grounds 41 S.Ct. 514, 256 U.S. 363, 
65 L.Ed. 992—Bloch v. U. S., C.C. 
A.Tex., 261 F. 321, certiorari de¬ 
nied 40 S.Ct. 481, 253 U.S. 484, 64 
L.Ed. 1025. 

W.Va.—State v. Ferree, 107 S.E. 126, 
88 W.Va. 434. 

(3) The United States railroad ad¬ 
ministration had no charge of pri¬ 
vate carriers. 

TJ.S.—Dell'Aira v. U. S„ C.C.A.Cal., 
10 F.2d 102. 

(4) General military orders. 

Ala.—Vaughn v. State, 81 So. 417, 17 
Ala.App. 35, certiorari denied Ex 
parte Vaughn, 82 So. 894, 20 3 Ala. 
700. 

18. U.S.—Mead v. U. S., Wash., 257 
F. 639, 168 C.CA. 589. 


18.5 U.S.—Gara v. U. S., CA.Ohio, 
178 F.2d 38, affirmed 71 S.Ct. 87, 
340 U.S. 857, 95 L.Ed. 628, rehear¬ 
ing denied 71 S.Ct. 203, 340 U.S. 
893, 95 L.Ed. 647. 

19. Tex.—Arce v. State, 202 S.W. 
951, 83 Tex.Cr. 292, L.RA.1918E 
358. 

Battle of San Ygnacio 

It is a matter for judicial cogni¬ 
zance that the battle at San Ygnacio 
which occurred during such trouble 
was never disavowed by the Mexi¬ 
can de facto government. 

Tex.—Arce v. State, supra. 

20. Philippine.—U. S. v. Tubig, 3 
Philippine 244. 

21. Ga.—Williams v. State, 67 Ga. 
260. 

16 C.J. p 516 note 39. 

22. Tex.—Nichols v. State, SO Tex. 
515. 

23. Ala.—Ferdinand v. State, 39 Ala. 
706. 

24. Wash.—Telm Jim v. Territory, 1 
Wash.Terr. 63. 

16 C.J. p 516 note 45. 

25. Vt.—State v. Randall, 2 Aik. 89. 
16 C.J. p 517 note 53. 

Judicial notice in criminal prose¬ 
cutions of existence and powers of 
private corporations generally see 
infra § 552 b. 

Rational banks 

Court would take judicial notice 
of fact of the corporate entity of na¬ 
tional bank. 

Ala.—Campbell v. State, 195 So. 775, 
29 AlaApp. 343. 

IT. M. C. A. and Bed Gross 
Courts have judicially noticed that 
during the First World War the Y. 
M. C. A. and Red Cross were agen¬ 
cies assisting the United States in 
its war work. 

U.S.—U. S. v. Nagler, D.C.Wis., 252 
F. 217. 
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Iowa.—State v. Gibson, 174 N.W. 34, 
189 Iowa 1212, rehearing denied 
181 N.W. 704. 

Minn.—State v. Hartung, 169 N.W. 
712, 141 Minn. 207. 

25.5 It is matter of common knowl¬ 
edge, In view of increased population 
and economic, industrial and social 
developments, that things which 
were not necessities a few years ago 
have come to be necessities in later 
years. 

Va.—Rich v. Commonwealth, 94 S.E. 
2d 549, 198 Va. 445. 

26. Cal.—People v. Caseri, 18 P.2d 
389, 129 C.A. 88, 

Tex.—Thompson v. State, 64 S.W.2d 
977, 124 Tex.Cr. 556. 

27. Tex.—Simpson v. State, 67 S.W. 
2d 314, 125 Tex.Cr. 266. 

28. Ill.—People v. Bain, 195 N.E. 42, 
359 Ill. 465. 

Mo.—State v. Woerth, 256 S.W. 456. 
Inflation and deflation, of land values 
It is common knowledge that there 
was much inflation and deflation of 
land values during part of the dec¬ 
ade preceding 1932. 

Iowa.—State v. Lowenberg, 243 N.W. 
538, 216 Iowa 222. 

BeXatlve reliability of real estate In¬ 
vestments 

“It is common knowledge that 
when other investments had col¬ 
lapsed, the real estate market was 
looked on as a more reliable . . . 

channel of investments for trustees 
and others.** 

U.S.—U. S. v. McNamara, C.CA.N.Y„ 
91 F.2d 986, 989. 

28.5 Bubber 

Cal.—People v. Patterson, 138 P.2d 
341, 58 C.A.2d 837. 

28.10 Okl.—Combs v. State, 197 P. 
2d 524, 87 Okl.Cr. 283. 

29. U.S.—Greenbaum v. U. S., C.C. 
A.Ariz., 80 F.2d 113. 
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§ 545. Deadly Weapons 

Weapons which may readily produce death are judi¬ 
cially recognized as deadly. 

Library References 

Criminal Law <§^304 (1). 

A weapon with which death may be easily and 
readily produced is judicially recognized as a deadly 
weapon. 30 Accordingly it has been held that the fol¬ 
lowing are judicially known to be deadly weapons: 
An ax, 31 a club, 32 and a gun, 33 such as a pistol, 34 
revolver, 35 or shotgun; 36 and judicial notice has 
also been taken that a hoe, 37 a knife, 37 - 5 a large piece 
of gaspipe, 38 and an oaken staff 39 are deadly 
weapons. In this connection, further, judicial notice 
has been taken of the appearance, qualities, and 
characteristics of a screw driver 39 - 5 and an ice 
pick. 39 - 10 

The court will not take judicial notice that a 
cultivator foot 40 or a hatchet 40 - 5 is a deadly weapon. 

As indicated in Assault and Battery § 127 c, the 
deadly character of a particular weapon is ordinar¬ 
ily for the jury where such weapon is not deadly 
per se. Other questions pertaining to deadly weap- 


CRIMINAL LAW §§ 545-546 

ons generally, such as the aggravated nature of a 
crime involving the use thereof, and particular 
weapons held deadly under the facts, are discussed 
in appropriate places in the titles Assault and Bat¬ 
tery, Homicide, Robbery, and Weapons. 

The danger to the public from the indiscriminate 
carrying of deadly weapons, especially by persons 
criminally inclined, is common knowledge. 41 

§ 546. Nature of Certain Games and Term¬ 
inology Thereof 

Courts have taken Judicial notice of some games and 
the mode and instrumentalities used In carrying them on, 
but not of others. 

Library References 

Criminal Law <§=*304 (21). 

Courts have judicially noticed the names and na¬ 
ture of some games and the mode and instru¬ 
mentalities used in carrying them on, 42 and, accord¬ 
ingly, judicial notice has been taken of such games 
and instrumentalities as, and of facts relating to, 
billiards and pool, 42 - 2 bingo, 42 - 4 bolita, 42 * 6 cards, 42 - 8 


30. Ill.—People v. Merritt, 12 N.E. 
2d 7, 367 Ill. 521—People v. Dwy¬ 
er, 155 N.E. 316, 324 Ill. 363. 

Trace chain 

Okl.—Beeler v. State, Cr., 334 P.2d 
799. 

Plank 

Okl.—Beeler v. State, supra. 

31. N.C.—State v. Shields, 14 S.E. 
779, 110 N.C. 497. 

32. Mo.—State v. Dunn, 120 S.W. 
1179, 221 Mo. 530. 

N.C.—State v. Phillips, 10 S.E. 463, 
104 N.C. 786. 

33. Ill.—People v. Merritt, 12 N.E. 
2d 7, 367 Ill. 521. 

34. Ill.—People v. Dwyer, 155 N.E. 
316, 324 Ill. 363. 

Mo.—State v. Taylor, 182 S.W. 159. 

Unloaded pistol as “dangerous” 
weapon 

It is common knowledge that in 
committing robbery pistols are fre¬ 
quently used as bludgeons; hence, 
even when unloaded they are "dan¬ 
gerous” weapons within the meaning 
of that term as used in a statute de¬ 
fining first degree robbery. 

Cal.—People v. Raner, 194 P.2d 37, 
86 C.A.2d 107—People v. Freeman, 
260 P. 826, 86 C.A. 374—People v. 
Egan, 246 P. 337, 77 C.A. 279. 

35. Or.—State v. Cavender, 243 P. 
766, 117 Or. 515. 

36. Ala.—Baker v. State, 36 So.2d 
239, 33 Ala.App. 596, certiorari de¬ 
nied 36 So.2d 241, 251 Ala. 65. 


Mo.—State v. Mace, 170 S.W. 1105, 
262 Mo. 143. 

A shotgun when fired at short 
range is a deadly weapon. 

Ariz.—Hann v. State, 247 P. 129, 30 
Ariz. 366. 

S.D.—State v. Sutterfleld, 119 N.W. 
548, 22 S.D. 584. 

37. Ill.—Hamilton v. People, 113 Ill. 
34, 55 Am.R. 396. 

37.5 Cal.—People v. Urrutia, 137 P. 
2d 48, 58 C.A.2d 468. 

Ga.—Landers v. State, 74 S.E.2d 383, 
87 Ga.App. 446. 

Ky.—Hall v. Commonwealth, 276 S. 
W.2d 441—Williams v. Common¬ 
wealth, 200 S.W.2d 926, 304 Ky. 
359. 

38. Mo.—State v. Drumm, 56 S.W. 
1086, 156 Mo. 216. 

16 C.J. p 517 note 61. 

39. N.C.—State v. West, 51 N.C. 505. 

39.5 Tex.—Tischmacher v. State, 221 
S.W.2d 258, 153 Tex.Cr. 481. 

39.10 Tex.—Hampton v. State, 135 
S.W.2d 122, 138 Tex.Cr. 271. 

40. Tex.—Bangs v. State, 247 S.W. 
511, 93 Tex.Cr. 310. 

40.5 Tex.—Woods v. State, 215 S.W. 
2d 334, 152 Tex.Cr. 525. 

41. Cal.—People v. McCloskey, 244 
P. 930, 76 C.A. 227. 

42. Ala.—Ward v. State, 22 Ala. 16. 
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Playing with treasury balance fig¬ 
ures 

Court will take judicial notice 
that gambling or “playing” with 
treasury balance figures does not 
require attendance of participants at 
a gaming house, and that the ap¬ 
paratus of play may be kept and util¬ 
ized at various places. 

Mass.—Commonwealth v. Wetherell, 
164 N.E.2d 889. 

42.2 Games of skill 

It is common and general knowl¬ 
edge that straight billiards and pool 
are games of skill rather than 
chance. 

N.C.—State v. Stroupe, 76 S.E.2d 313, 
238 N.C. 34. 

42.4 Conductors 

It is common knowledge that one 
or more persons conduct a bingo 
game. 

Iowa.—State v. Mabrey, 60 NW.2d 
889, 244 Iowa 415. 

42.6 Game of chance 

It is common knowledge that bo¬ 
lita is a scheme for the distribution 
of prizes by lot or chance. 

Fla.—Fuller v. State, 31 So.2d 259, 
159 Fla. 200. 

42.8 Game of chance 

"It is a matter of universal knowl¬ 
edge that ‘a game of chance, to-wit, 
cards,’ means one that is played with 
an ordinary deck of cards.” 

N.C.—State v. Taylor, 16 SJE. 168, 
169, 111 N.C. 680. 
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craps , 42 * 10 Cuba , 42 - 12 dog racing , 42 - 14 faro 42 * 16 or skin , 42 - 40 and slot machines , 42 * 42 especially where 
faro bank , 42 - 18 gift enterprise , 42 - 20 horse racing , 42 - 22 an instrumentality of gambling has been repeatedly 
lotteries , 42 * 24 monte , 42 * 26 New York bond , 42 - 28 the object of legislative animadversion . 43 It is 
numbers , 42 - 30 pari-mutuel machines , 42 - 32 pinball common knowledge that many things which may be 
machines , 42 - 34 poker , 42 - 36 pool or bagatelle table , 42 - 38 used in gambling are openly displayed and may be 


42.20 Judicial notice has been taken: 

(1) That craps is a well known 
game of chance. 

Ga.—Sims v. State, 57 S.B. 1029, 1 
Ga.App. 776. 

Wash.—State v. Parent, 287 P. 662, 
156 Wash. 604. 

<2) That the game is played with 
dice. 

Ga.—Sims v. State, 57 S.E. 1029, 1 
Ga.App. 776. 

Judicial notice will not he taken: 

(1) Of how the game of craps is 
played. 

Mo.—State v. Wade, 183 S.W. 598, 267 
Mo. 249. 

(2) Of what constitutes a crap 
table. 

Mo.—State v. Chaney, 188 S.W.2d 19 
—State v. Wade, 183 S.W. 598, 267 
Mo. 249. 

(3) That there are no tables or 
cloths or other apparatus specially 
designed and commonly used for 
playing the game of craps. 

Wash.—State v. Parent, 287 P. 662, 
156 Wash. 604. 

42.12 Game of chance 

Fla.—Fuller v. State, 31 So.2d 259, 
159 Fla. 200. 

42.14 Court Judicially knows that 
“other animal racing’* referred to in 
state racing act establishing system 
of state controlled and regulated 
horse racing on which pari-mutuel 
betting is permitted means dog rac¬ 
ing. 

Or.—City of Portland v. Duntley, 203 
P.2d 640, 185 Or. 365. 

42.16 Gaming-table or bank 

The court judicially knows that 
“faro” is a gaming-table or bank 
kept for the purpose of gaming. 

Tex.—State v. Burton, 25 Tex. 420, 

422. 

42.18 Ala.—Ward v. State, 22 Ala. 
16. 

42.20 Ind.—State v. McNulty, 92 N. 
E.2d 839, 228 Ind. 497—Lohman v. 
State, 81 Ind. 15. 

42.22 Judicial notice has been taken 
That evil aimed at by statute en¬ 
acted to suppress pool rooms was 
gambling on horse races through the 
medium of pool rooms and turf ex¬ 
changes. 

La.—State v. Rhodes, 39 So. 972, 115 
La. 737—State v. Maloney, 39 So. 
539, 115 La. 498. 

Judicial notice will not be taken 
{ Of the meaning of the signs and 
fcharacters used by horse race gam¬ 
blers and bookmakers. 


Cal.—People v. Newman, 148 P.2d 4, 
24 C.2d 168, 152 A.L.R. 365. 

People v. Lima, 313 P.2d 866, 152 
C.A.2d 576—People v. Hinkle, 221 
P. 693, 694, 64 C.A. 375. 

Held matters of common knowledge 

(1) Horse races are run at Santa 
Anita. 

Cal.—People v. Larum, 245 P.2d 323, 
111 C.A.2d 732. 

(2) Horse races are conducted at 
Tanforan. 

Cal.—People v. Schmidt, App., 3 Cal. 
Rptr. 438. 

(3) Horse racing without betting 
will never be a successful or profit¬ 
able enterprise on a large scale. 

Or.—City of Portland v. Duntley, 203 

F.2d 640, 185 Or. 365. 

(4) Meaning of language used by 
person in placing his bet. 

Cal.—People v. Schmidt, App., 3 Cal. 
Rptr. 438—People v. Rubin, 321 P. 
2d 114, 157 C.A.2d 560. 

(5) Players who visit race track 
or attend other sporting events know 
the meaning of “line,” “parlay” and 
“lay” and use them in their betting 
activities. 

N.T.—People v. Federico, 130 N.Y. 
S.2d 542. 

Held not common knowledge 

All the terms used and other mat¬ 
ters contained in the documents and 
horse race bookmaking parapher¬ 
nalia. 

La.—State v. Damico, 35 So.2d 654, 
213 La. 765. 

42.24 Judicial notice has been taken: 

(1) Of the meaning of the term 
“lottery.” 

Ind.—State v. McNulty, 92 N.E.2d 
839, 228 Ind. 497. 

(2) Of the peculiar nature of lot¬ 
teries and the mode in which they 
are generally carried on. 

Ala.—Boullemet v. State, 28 Ala. 83. 

(3) That a lottery may be con¬ 
ducted in a short time or may be 
spread out over a long period. 

Fla.—Collier v. State, 156 So. 703, 116 

Fla. 703, certiorari denied Collier 
v. State of Florida, 55 S.Ct. 237, 
293 U.S. 622, 79 L.Ed. 709, and Col¬ 
lier v. King, 56 S.Ct. 88, 296 U.S. 
577, 80 L.EcL 408. 

42.26 Game of chance 

Philippine.—U. S. v. Acuna, 1 Philip¬ 
pine 500. 

42.28 Game of ohance 

Fla.—Victor v. State, 193 So. 762, 141 
Fla. 508. 


42.30 It is common knowledge that 
numbers operators usually work to¬ 
gether. 

Pa.—Commonwealth v. Aiello, 136 A. 
2d 325, 184 Pa.Super. 553. 

Court cannot take judicial notioe 
that the “number game” is a game 
or scheme of chance or gambling. 
Ohio.—City of Toledo v. Johnson, 50 
N.E.2d 675, 677, 72 Ohio App. 46. 
42^32 Division of money deposited 
It is common knowledge that all 
money deposited with pari-mutuel 
machines by wagerers at horse races, 
less commissions, is divided among 
purchasers of tickets on winning 
horses. 

Cal.—Ex parte Goddard, 74 P.2d 818, 
24 OA.2d 132. 

42*34 Accessibility to public 
Ga.—Anthony v. State, 68 S.JI.2d 150, 
85 GajLpp. 119. 

42.36 Card game 

Poker is judicially known to be a 
game played with cards. 

Ga.—McClendon v. State, 69 S.E. 37, 
8 Ga.App. 398. 

Gambling game 

(1) “Draw poker is a gambling 
game, pure and simple, probably more 
widely recognized as such than any 
other game known to the American 
people.” 

La.—Shreveport v. Bowen, 40 So. 859, 
116 La. 522. 

(2) On the other hand, it has been 
said that, “in the absence of a show¬ 
ing that the game of poker was 
played with cards, we will not take 
judicial knowledge that poker is a 
game of chance.” 

Mo.—State v. Solon, 153 S.W. 1023, 
1025, 247 Mo. 672. 

42.38 Ala.—Sterne v. State, 20 Ala. 
43. 

42.40 Card game 

Court will judicially recognize that 
“skin” is played with cards. 

Ga.—McClendon v. State, 69 S.E. 37, 
8 Ga.App. 398. 

42.42 Gambling device 

Cal.—People v. Kay, 102 P.2d 1110, 
38 C.A.2d Supp. 759. 

Okl.—Prickett v. State, 201 P.2d 798, 
88 Okl.Cr. 213. 

Widespread pestilence 

“We have no hesitancy in saying 
that various types of slot machines 
have become a ‘widespread pesti¬ 
lence.' ” 

Or.—State v. Coats, 74 P.2d 1102, 
1105, 158 Or. 122. 

43. Ala.—Ward v. State, 22 Ala. 16. 
16 C.J. p 517 note 66. 
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purchased in well-known department and sporting 
goods stores and that their sale is advertised in the 
daily press . 43 - 5 

On the other hand courts have refused to take such 
notice as to other games or instrumentalities , 44 such 
as chuck-a-luck , 44 * 5 fan tan , 44 * 10 keno , 44 * 16 Kentucky 
drawing , 44 - 20 pigeon-hole , 44 - 25 policy or lottery 
policy , 44 * 30 punch boards , 44 * 35 and rumme , 44 - 40 and 
have refused to take judicial notice that described 
articles are gambling devices . 44 - 46 


CRIMINAL LAW §§ 546-547 

§ 547. Existence, Appearance, and Value of 
Money 

Courts Judicially know the nature and value of United* 
States currency and popular language with reference 
thereto. 

Library References 

Criminal Law @=*304(19). 

Courts will take judicial notice of the nature and 
value of United States currency as fixed by law , 46 
and the nature of the circulating medium at a par¬ 
ticular time 46 Popular language with reference to 
United States currency is judicially understood . 47 


43.5 Ill.—People v. Two Roulette 
Wheels and Tables, 61 N.E.2d 277, 
326 Ill-App. 143. 

44. Ohio.—Corpus Juris Secundum 
cited in City of Toledo v. Johnson, 
60 N.E.2d £75, 677, 72 Ohio App. 46. 

44.5 Nature of game 

“Neither this court, nor any other 
knows what kind of a game ‘Chuck- 
a-luck* is, or whether it is a game of 
chance, prohibited by law.'* 

Ky.—Montee v. Commonwealth, 3 J. 
J.Marsh. 132, 134. 

44.10 Not judicially known to he 
prohibited game 

Mont.—State v. Gray, 47 P. 900, 19 
Mont. 206. 

16 C.J. p 518 note 68 [a]. 

44.15 How played 

“We do not judicially know how 
*keno* is played, and therefore we do 
not know whether it is . . . pro¬ 
hibited" under a statute denouncing 
“any game played with cards, dice or 
any device for money.*' 

Cal.—In re Murphy, 60 P. 465, 128 

a 29. 

44.20 Not judicially known to be a 
lottery, or anything like one. 

Mo.—State v. Bruner, 17 Mo.App. 274, 
276. 

16 C.J. p 518 note 68 [c]. 

44.25 Came of chance 

Courts do not judicially know that 
“pigeon-hole" is a game of chance. 
Ky.—Commonwealth v. Branham, 3 
Bush, 1, 2. 

44.30 Judicial notice will not be 
taken: 

(1) Of the meaning of “policy.” 

Mo.—State v. Russell, 17 Mo.App. 

16, 18. 

16 C.J. p 518 note 68 [d]. 

(2) Of the fact that policy is a 
species of lottery. 

Mo.—State v. Norman, 44 Mo.App. 
306. 

38 C.J. p 315 note 23. 

(3) Of what “policy" or “lottery 
policy” was, even though the ap¬ 
plicable statute prohibited “what is 
commonly called ‘policy* ” and “what 
Is commonly called 'a lottery poli¬ 
cy/ •• 


N.Y.—People v. Hines, 6 N.Y.S.2d 2, 
13, 168 Misc. 453. 

44.35 Caming devices 

A court cannot take judicial notice 
that punch boards are gaming de¬ 
vices and cannot be used for any oth¬ 
er purpose. 

Pa.—Commonwealth v. Snyder, 16 Pa. 
Dist. & Co. 552. 

44.40 “The court could not take ju¬ 
dicial notice of what a game of 
‘rumme* is or that there is a game 
of chance with cards commonly 
known as ‘rumme.’ ’* 

Mo.—State v. Stewart, 63 S.W.2d 210, 
213, 228 Mo.App. 187. 

44.45 Court will not take judicial 
notioe that roulette wheels and ta¬ 
bles, blackjack tables, dice table, 
chuck-a-luck cage, decks of play¬ 
ing cards, dice racks and chip racks 
are gambling devices 
Ill.—People v. Two Roulette Wheels 
and Tables, 61 N.E.2d 277, 326 Ill. 
App. 143. 

45. Ill.—People v. O'Campo, 71 N.E. 
2d 375, 330 Ill.App. 401. 

Mont.—State v. Dixson, 260 P. 138, 
80 Mont. 181. 

Neb.—Lower v. State, 191 N.W. 674, 
109 Neb. 590, error dismissed 46 S. 
Ct. 105, 269 U.S. 596, 70 L.Ed. 
431. 

Okl.—Roach v. State, 287 P. 1095, 
46 Okl.Cr. 85 —Jenkins v. State, 280 
P. 477, 44 Okl.Cr. 217. 

Tex.—Raymond v. State, 33 S.W.2d 
192, 116 Tex.Cr. 595. 

16 C.J. p 518 notes 69, 71 [b]. 

Kinds of money judcially noticed to 
be worth their face value 

(1) Gold certificates and United 
States treasury notes. 

Ga.—McDonald v. State, 58 S.E. 1067, 
2 Ga.App. 633. 

16 C.J. p 518 note 69 [b] (1), (2). 

(2) Gold or silver coin. 

Ala.—Grant v. State, 55 Ala. 201. 

(3) One-cent pieces. 

Ga.—Ector v. State, 48 S.E. 315, 120 
Ga. 543. 

46. Ala.—Barddell v. State, 39 So. 
975, 144 Ala. 54, 58. 

16 C.J. P 518 note 70. 
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Nature of circulating medium at par¬ 
ticular time judicially noticed in 
general see Evidence $ $3. 

Currency- redeemable in gold 
Court would take judicial notice 
that, at time of alleged theft, Unit¬ 
ed States currency was redeemable 
In United States gold coin. 

Cal.—People v. Dillon, 36 P.2d 416, 1 
C.A.2d 224. 

United States treasury notes 

Court judicially knew that United 
States treasury notes were current 
in Kentucky at the time accused un¬ 
lawfully passed counterfeit money 
and also that such notes were Is¬ 
sued by authority of law. 

Ky.—Fashbrook v. Commonwealth, 12 
Ky.Op. 29. 

47. Ala.—Barddell v. State, 39 So. 

975, 144 Ala. 54, 68. 

16 C.J. p 518 note 71. 

Meaning of terms judicially noticed: 
Cl) “Bills/* 

Ark.—Long v. State, 127 S.W. 961, 
94 Ark. 570. 

(2) “Currency.** 

Ala.—Leonard v. State, 22 So. 564, 
115 Ala. 80—Noble v. State, 59 
Ala. 73—Croker v. State, 47 Ala. 
53. 

16 C.J. p 518 note 71 [b]. 

(3) “Dollar/* 

Ga.—Simpkins v. State, 181 S.E. 232, 
51 Ga.App. 665. 

16 C.J. p 518 note 71 [d]. 

(4) “Eagle” 

Ind.—Daily v. State, 10 Ind. 536. 

(5) “Half dollar** or “flfty-cent 
piece/* 

U.S.—U. S. v. Burns, C.C.Ohlo, 24 
F.Cas.No.14,691, 5 McLean 23. 

(6) “Greenbacks/* 

Ga.—Jones v. State, 72 S.E. 518, 10 
Ga.App. 59. 

16 C.J. p 518 note 71 [g]. 

(7) “Money.” 

Mo.—State v. Biven, 151 S.W.2d 1114 
—State v. Gabriel, 116 S.W.2d 75, 
342 Mo. 519. 

16 C.J. p 518 note 71 [h]. 

(8) “Nickel/* 

Ala.—Barddell v. State, 39 So. 975, 
144 Ala. 54. 
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Where a state bank had been chartered by a pub¬ 
lic statute, one court took judicial notice that its 
notes constituted, in part, the circulating medium 
and were of value , 48 while another court did not . 49 

Foreign bank bills , such as those of a sister state, 
are not judicially known to have value . 60 

§ 548. Language, Words and Phrases, and 
Abbreviations 

Ordinary meanings of English words and well known 
Idioms are Judicially known. 


Library References 

Criminal Law <§=>304(4). 

Courts take judicial notice of the ordinary mean¬ 
ing of English words and phrases , 61 abbreviations 
and initials , 52 mutations in language which have 
been popularly accepted , 53 and certain symbols . 54 
They may properly embody such knowledge in in¬ 
structions to a jury , 55 and may aid their memory 
and understanding of words by the use of diction¬ 
aries . 56 While courts have also judicially noticed 
the meaning of certain idioms of the vernacular , 67 


Qa.—Sims v. State, 57 S.E. 1029, 1 Ga. 
App. 776. 

(9) "Quarter,” "quarter dollar,” or 
"twenty-five-cent piece,” 

TT.S.—IT. S. v. Burns, C.C.Ohio, 24 
F.Cas.No.14,691, 5 McLean 23. 

Ga.—Sims v. State, supra. 

48. Tenn.—Shaw v. State, 3 Sneed 
86 

16 C.J. p 618 note 72. 

49. Tenn.—State ▼. Shelton, 7 

Humphr. 31. 

5a Ala.—Corbett v. State, 31 Ala. 
329. 

51. U.S.—Parke, Davis & Co. v. U. 

S., La., 266 F. 93.3, 167 C.CA. 226. 
Cal.—People v. Cunningham, 221 P. 
2d 283, 99 C.A.2d 296—People v. 
Thompson, 6 P.2d 301, 119 C.A. 310 
—People v. Silva, 227 P. 976, 67 C.A. 
351. 

People v. Garcia, 32 P.2d 445, 1 
C.A.2d, Supp., 761. 

Mich.—People v. Cabassa, 229 N.W. 
442, 249 Mich. 643. 

Or.—State v. Hurst, 41 P.2d 1079, 
149 Or. 619. 

16 C.J. p 519 notes 79, 80, 83 [a]. 
Judicial notice of: 

Language, abbreviations, and sym¬ 
bols generally see Evidence §§ 
65-69. 

Names commonly used in refer¬ 
ring to liquors see supra § 535 
a. 

Names and nature of gambling 
games see supra § 546. 

Meanings judicially known 

(1) An "automobile” is a motor 
vehicle. 

Tex.—Spears v. State, Cr., 20 S.W.2d 
1063. 

(2) A bale of "lint cotton” is ordi¬ 
narily referred to as "bale of cot¬ 
ton.” 

Tex.—Lindsey v. State, 299 S.W. 399, 
108 Tex.Cr. 187. 

(3) "Hawking and peddling.” 

Ala.—Sterne v. State, 20 Ala. 43. 

(4) "Sabotage.” 

Wash.—State v. McLennen, 200 P. 
319, 116 Wash. 612. 

(5) A "square,” in the sense of dis¬ 
tance, means a "block.” 

La.—State v. Berard, 3 So. 463, 40 La. 
Ann. 172. 

58 C.J. p 1311 notes 57, 58. 


t (6) Other words and phrases. 

Ark.—Meyer v. State, 236 S.W.2d 
996, 218 Ark. 440. 

Cal.—People v. Conterno, 339 P.2d 
968, 170 C.A.2d Supp. 817. 

Ky.—Campbell v. Commonwealth, 174 
S.W.2d 778, 295 Ky. 511. 

Tex.—Boyd v. State, 186 S.W.2d 257, 
148 Tex.Cr. 171. 

“Sexual intercourse” 

(1) Meaning of the term "sexual 
intercourse” is clear and is common 
knowledge. 

Iowa.—State v. McCall, 63 N.W.2d 
874, 245 Iowa 991. 

(2) "Sexual intercourse” includes 
the idea of "penetration” of the pri¬ 
vate parts of the woman by the phal¬ 
lus of the man. 

Ala.—Ballew v. State, 124 So. 123, 
23 Ala.App. 274. 

52. Kan.—Topeka v. Stevenson, 99 
P. 589, 79 Kan. 394, 131 Am.S.R. 
297, 17 Ann.Cas. 491—State v. Nip- 
pert, 86 P. 478, 74 Kan. 371. 

Me.—State v. Howard, 40 A. 65, 91 
Me. 396. 

N.T.—People v. Van Why, 32 N.Y.S. 
2d 379, 177 Misc. 739, reversed on 
other grounds 42 N.E.2d 748, 288 
N.Y. 659. 

Okl.—Billingsley v. State, 113 P. 241, 
4 Okl.Cr. 597. 

16 C.J. p 519 note 82. 

Abbreviations, derivatives, and cor¬ 
ruptions of names see Names §§ 
7, 8. 

Matters of common knowledge 

(1) “Chas.” is abbreviation of 
"Charles.” 

Tenn.—Cumbo v. State, 326 S.W.2d 
454. 

(2) Letters "d/b/a” mean "doing 
business as.” 

Mo.—State v. Dowling, App., 202 S. 
W.2d 580. 

(3) "Dr.” derives from many sourc¬ 
es other than that of medical prac¬ 
titioner. 

Fla.—McMillon v. State, 45 So.2d 
117. 

“Badar” is judicially known to be a 
convenient contraction of the phrase 
"radio detection and ranging.” 

N.Y.—People on Complaint of Igoe v. 
Nasella, 155 N.Y.S.2d 463, 8 Misc. 
2d 418. 


53. La.—State v. Maloney, 39 So. 
539 , 115 La, 498. 

16 C.J. p 519 note 84. 

54. Tenn.—Grace v. State, 281 S.W. 
2d 641, 198 Tenn. 626. 

Money 

"The brief of the evidence shows 
that the prosecuting witness testi¬ 
fied that the accused obtained ‘$49.- 
12’ as the fruits of the robbery, and 
this court knows judicially that the 
witness who was testifying orally, 
said ‘forty-nine dollars and twelve 
cents/ ” 

Ga.—Simpkins v. State, 181 S.E. 232, 
233, 61 Ga.App. 665. 

Date 

(1) Court judicially knows that 
"11-19-1924” means November 19, 
1924. 

Ala.—Carmichael v. State, 104 So. 638, 
213 Ala. 264. 

(2) Where arraignment was on 
Nov. 17, 1939, and trial was set for 
Dec. 6, 1939, the supreme court ju¬ 
dicially knows that the indorsement 
of the judge on the juror’s sum¬ 
mons "11-27-39” was not on the date 
of accused’s arraignment, or on the 
date of accused’s trial. 

Ala.—Dodd v. State, 1 So.2d 671, 241 
Ala. 152. 

55. Kan.—Topeka v. Stevenson, 99 
P. 589, 79 Kan. 394, 131 Am.S.R. 
297, 17 Ann.Cas. 491. 

16 C.J. p 519 notes 85, 86. 

56. Or.—State v. Hurst, 41 P.2d 
1079, 149 Or. 519. 

57. U.S.—U. S. v. Prochaska, C.A. 
Ill., 222 F.2d 1, certiorari denied 
76 S.Ct. 73, 350 U.S. 836, 100 L.Ed. 
746. 

Cal.—People v. Cunningham, 221 P. 
2d 283, 99 C.A.2d 296—People v. 
Thompson, 6 P.2d 301, 119 C.A. 
310. 

"It may be announced as an es¬ 
tablished principle of law that the 
trial court may properly take judi¬ 
cial notice of the meaning of terms 
which are used with colloquial ap¬ 
plication by persons of the criminal 
class, and it is not restricted to aca¬ 
demic definition which would ren¬ 
der absurd a transaction or conver¬ 
sation and artificially defeat the ends 
of justice.” 
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they have refused so to notice technical or unusual 
meanings of words where such meanings are under¬ 
stood only by persons of a particular class or local¬ 
ity and are applied to particular subject matter . 58 
It is a matter of common knowledge that the word 
“intoxication” has different meanings to different 
people . 58 * 6 

§ 549. Statutes or Other Law 

Judicial notice has been taken of the legislative his¬ 
tory of particular statutes and of certain customs as to 
the drafting of legislation. 

Library References 

Criminal Law <S=»304(9,11). 

Courts have taken judicial notice of the legisla¬ 
tive history of particular statutes , 58 - 50 of certain 
customs prevalent in the drafting of legislation , 69 


CRIMINAL LAW §§ 548-550 

of congressional declarations made in connection 
with the prosecution of a war , 69 - 5 and that en¬ 
lightened zoning restrictions are more and more 
requiring property owners to provide adequate off- 
street parking facilities for motor vehicles ; 59 * 10 but 
a court cannot take judicial notice of bills proposed 
in the legislature . 69 * 15 

Treaties. Courts may take judicial knowledge 
of treaties between the United States and foreign 
countries . 59 - 20 

§ 550. - Law of the Forum 

Courts take Judicial notice of the law prevailing in 
the forum, including the unwritten or common law. 

It is well recognized as a general proposition that 
courts will take judicial notice of the law prevailing 


C a i.—People v. Powell, 36 P.2d 201, 
1 C.A.2d 222. 

Vernacular terms Judicially known 

(1) The “badger game" is worked 
by a man and woman. 

La.—State v. Grey, 107 So. 304, 160 
La. 456. 

(2) The terms “rat” and “scum of 
the earth” are expressions of strong 
opprobrium. 

N.J.—State v. O’Donnell, Sup., 200 A. 
739. 

(3) That appellation “spotter” or 
“stool pigeon” is often applied as a 
term of reproach by law violators to 
one who gathers evidence in boot¬ 
legging cases. 

Or.—State v. Edwards, 210 P. 1079, 
106 Or. 68. 

(4) “Yearling” in the vernacular 
of certain states means an animal of 
the cattle species or cow kind. 

Ark.—Bell v. State, 1 S.W.2d 1006, 
175 Ark. 1169. 

Miss.—Moran v. State, 135 So. 209, 
160 Miss. 698. 

(5) Other terms. 

Pa.—Commonwealth v. Root, 15 Pa. 
Dist. 441. 

Tex.—Villarriel v. State, 295 S.W.2d 
222, 163 Tex.Cr. 654—Morrison v. 
State, 256 S.W.2d 410, 158 Tex.Cr. 
424. 

52 C.J. p 795 note 69. 

“Bootlegging;” “bootlegger” 

(1) In common parlance “bootleg¬ 
ging” means the unlawful sale of in¬ 
toxicating liciuors; “bootlegger” 
means one who makes such sale. 
Ala.—Grimes v. State, 128 So. 120, 
23 Ala.App. 511—Ballard v. State, 
121 So. 502, first case, 23 Ala.App. 
50, certiorari denied 121 So. 502, 
second case, 219 Ala. 222. 

Iowa.—State v. Ferro, 232 N.W. 127, 
211 Iowa 910. 

Ky.—Johnson v. Commonwealth, 222 
S.W. 106, 188 Ky. 391. 


(2) Court judicially knows that 
In some communities the term “boot¬ 
legger” is an opprobrious epithet. 
Ala.—Grimes v. State, supra. 

Ky.—Johnson v. Commonwealth, su¬ 
pra. 

(3) However, one case has held 
that the meaning of “boot-legger” is 
not judicially known. 

Tex.—Winslow v. State, 98 S.W. 866, 
50 Tex.Cr. 465. 

“Snuff” 

“No matter how the word ‘snuff’ 
may be limited in its meaning in 
other jurisdictions, in North Dakota 
it embraces tobacco which Is intend¬ 
ed to be used upon the gums as well 
as tobacco that is intended to be used 
in the nose.” 

N.D.—State v. Olson, 144 N.W. 661, 
668, 26 N.D. 304. 

58. Mo.—State v. Bruner, 17 Mo. 
App. 274, 276. 

“Words sometimes acquire a pe¬ 
culiar signification, In a particular lo¬ 
cality, different from their ordinary 
meaning, but, when such Is the case, 
it is a fact requiring proof, and not 
a fact which the court can take ju¬ 
dicial notice of.” 

Mich.—People v. Gastro, 42 N.W. 937, 
939, 75 Mich. 127. 

Judioial notice not taken 8 

(1) Of the meaning of the phrase 
“diffusing type of lens.” 

Cal.—Ex parte Kinkelman, 191 P. 
682, 183 C. 392, ll A.L.R. 1222, fol¬ 
lowed in Ex parte Teatsen, 191 P. 
684, 183 C. 800. 

(2) That a picture of rooster, fol¬ 
lowed by word “wagon” has vulgar 
meaning. 

Tex.—Hudnall v. State, 3 S.W.2d 86, 
109 Tex.Cr. 79. 

(3) Of term “Pachuco”. 

Tex.—Villarriel v. State, 295 S.W.2d 
222, 163 Tex.Cr. 654. 

58.5 N.Y.—People v. Bevllacqua, 170 
N.Y.S.2d 423, 12 Misc.2d 558, re- 

26 7 


versed on other grounds 155 N.E.2d 
865, 5 N.Y.2d 867, 182 N.Y.S.2d 
18. 

58.50 U.S.—Flippin v. U. S., C.C.A. 
Ark., 121 F.2d 742, certiorari denied 
62 S.Ct. 184, 314 U.S. 677, 86 L.Ed. 
542—Dolloff v. IT. S., C.C.A.Mo., 
121 F.2d 157, certiorari denied 62 
S.Ct. 108, 314 U.S. 626 , 86 L.Ed. 
503, rehearing denied 62 S.Ct. 178, 
314 U.S. 710, 86 L.Ed. 566. 

Kan.—State v. Momb, 95 P.2d 349, 
150 Kan. 674. 

La.—State v. Marsh, 96 So.2d 643, 233 
La. 388. 

59. Declaration of reasons necessi¬ 
tating immediate effect 

Judicial notice was taken of the 
legislative custom, concerning acts 
which were to go into immediate ef¬ 
fect, of inserting in such acts the 
reasons for the emergency which 
necessitated giving them such ef¬ 
fect. 

Ky.—McIntyre v. Commonwealth, 297 
S.W. 931, 221 Ky. 16. 

Use of phrase “and amendments 
thereto” 

Court took judicial notice that the 
phrase “and amendments thereto” Is 
often appended to statutory refer¬ 
ence in legislative enactment, re¬ 
gardless of fact that no amendment 
exists. 

Me.—State v. Webber, 133 A. 738, 740, 
125 Me. 319. 

59.5 Cal.—People v. Mason, 165 F. 

2d 481, 72 C.A.2d 699. 

59.10 N.Y.—People v. Taylor, 111 
N.Y.S.2d 703, 202 Misc. 265. 

59.15 Tex.—Dungan r. State, 243 S. 
W.2d 704, 156 Tex.Cr. 466. 

59.20 U.S.—U. S. v. Spector, D.C.Cal., 
102 F.Supp. 75, reversed on other 
grounds, C.A., 193 F.2d 1002—U. S, 
v. Schneiderman, D.C.Cal., 102 F, 
Supp. 52, reversed on other 
grounds, C.A., Stack v. U. S., 193 F 1 . 
2d 875. 



§§ 556-551 CRIMINAL LAW 

in the forum . 59 * 50 Accordingly, courts judicially 
know the unwritten or common law of the forum as 
evidenced by authoritative decisions , 60 and that a 
statute has no extraterritorial effect . 61 

Parliamentary law . It is sometimes said that the 
lex parliamentaria is a part of the law of the land; 
and by this it is meant that the court will take ju¬ 
dicial notice of it . 62 

§ 551 .-Domestic Constitutions and 

Public Statutes 

a. In general 


22A C.J.S. 

b. Organization and powers of public 

corporations 

c. Local adoption of laws in general 

d. Liquor laws 

a. In General 

Courts take Judicial notice of federal and state con¬ 
stitutional and statutory provisions. 

The Federal Constitution and the public acts of 
Congress must be judicially noticed by all courts, 
whether state or federal . 63 The constitution and 
public or general statutes of a state are likewise no¬ 
ticed judicially by all courts of the state , 64 and by 


59.50 N.J.—State v. Cohen, 158 A.2d 
497, 32 N.J. 1. 

N.Y.—People v. Grant, 179 N.Y.S.2d 
384, 14 Misc.2d 182. 

Wash.—State v. Larson, 299 P.2d 
668, 49 Wash.2d 239. 

60 . HI.—People v. Horwitz, 199 N.E. 
788, 362 Ill. 289. 

N.J.—State v. Cohen, 158 A.2d 497, 
32 N.J. 1 

N.Y.—People v. Grant, 179 N.Y.S.2d 
384, 14 MIsc.2d 182. 

16 C.J. p 519 notes 89, 90, p 520 note 
92. 

Unwritten law of forum judicially 
noticed in general see Evidence 
8 17. 

61 . Ind.—State v. Louisville, etc., R. 
Co., 96 N.E. 340, 177 Ind. 553, Ann. 
Cas.l914D, 1284. 

62. Del.—State v. Chandler, 2 Del. 
553. 

63 . U.S.—U. S. v. Lamont, C.A.N.Y., 
236 F.2d 312—U. S. v. Josephson, 
aOAJSr.T., 165 F.2d 82, certiorari 
denied 68 S.Ct. 609, 333 U.S. 838, 
92 L.Ed. 1122, rehearing denied 68 
S.Ct. 731, 3,33 U.S. 858, 92 L.Ed. 
1138, rehearing denied 69 S.Ct. 294, 
335 U.S. 899, 93 L.Ed. 434. 

U. S. v. Colorado Wholesale Wine 
and Liquor Dealers Ass*n, D.C. 
Colo., 47 F.Supp. 160, reversed on 
other grounds U. S. v. Frankfort 
Distilleries, 144 F.2d 824, reversed 
on other grounds U. S. v. Frank¬ 
fort Distilleries, 65 S.Ct. 661, 324 
U.S. 293, 89 L.Ed. 951. 

Ala.—Allen v. State, 191 So. 807, 29 
Ala.App. 80, reversed on other 
grounds 191 So, 809, 238 Ala. 437— 
Vaughn v. State, 81 So. 417, 17 
AIa.App. 35, certiorari denied Ex 
parte Vaughn, 82 So. 894, 203 Ala. 
700. 

Mont.—State v. Mercer, 133 P.2d 358, 
114 Mont. 142. 

Tex.—Arriola v. State, 1 S.W.2d 287, 
108 Tex.Cr. 270—Rezeau v. State, 
254 S.W. 574, 95 Tex.Cr. 323. 

Wash.—State v. Booher, 268 P. 167, 
148 Wash. 149, appeal dismissed 
Booher v. State of Washington, 49 
S.Ct 417, 279 U.S. 822, 73 L.Ed. 
976—State v, Bolen, 254 P. 445, 142 
Wash. 653. 


W.Va.—State v. Ferree, 107 SJ3. 126, 
88 W.Va. 434. 

WIs.—State v. FInsky, 187 N.W. 201, 
176 WIs. 481. 

16 C.J. p 520 notes 94, 95. 

Federal Constitution and statutes ju¬ 
dicially noticed in general see Evi¬ 
dence $ 16. 

Popular name of statute 

Court took judicial notice that “Dy¬ 
er Act" is the National Motor Vehicle 
Theft Act. 

Cal.—People v. Fitzwater, 42 P.2d 
1044, 5 C.A.2d 187. 

“Car theft" 

“This court judicially knows, as 
did the trial court, that there Is . . . 
no such felony cognizable in federal 
practice as car theft ” 

Tex.—Lucas v. State, 86 S.W.2d 638, 
640, 129 Tex.Cr. 213. 

64. Ala.—Cook v. State, 115 So.2d 
101, 269 Ala. 646. 

Brown v. State, 65 So.2d 213, 37 
AIa.App. 164—Layton v. State, 117 
So. 610, 22 Ala.App. 523—Vaughn v. 
State, 81 So. 417, 17 Ala.App. 35, 
certiorari denied Ex parte Vaughn, 

I 82 So. 894, 203 Ala. 700. 

Arlz.—Madison v. State, 189 P. 429, 
21 Ariz. 407. 

Cal.—People v. Jefferson, 303 P.2d 
1024, 47 C.2d 438—People v. Byrd, 
266 P.2d 505, 42 C.2d 200, certiorari 
denied Byrd v. People of State of 
Cal., 75 S.Ct. 73, 348 U.S. 848, 99 
L.Ed. 668—Ex parte Culver, 202 P. 
661, 187 C. 437. 

People v. Howard, 60 P.2d 336, 
16 OA.2d 349. 

Fla.—Sallas v. State, 124 So. 27, 98, 
Fla. 464. 

Ga.—Downs v. State, 124 S.E. 166, 158 
Ga. 669. 

Brusnighan v. State, 71 S.E.2d 
698, 86 Ga.App. 340—Johnson v. 
State, 62 S.E.2d 837, 82 Ga.App. 
840. 

Ind.—Peak v. State, 163 N.E.2d 584— 
Fenwick v. State, 164 N.E. 632, 
200 Ind. 460. 

Iowa.—State v. Garland, 94 N.W.2d 
122, 250 Iowa 428. 

Ky.—Allen v. Commonwealth, 114 S. i 
W.2d 757 , 272 Ky. 533—Morris v. I 
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Commonwealth, 22 S.W.2d 295, 231 
Ky. 838. 

Mass.—Commonwealth v. Dowe, 52 N. 

E.2d 406, 315 Mass. 217. 

Mo.—State v. Kurtz, 295 S.W. 747, 
317 Mo. 380—State v. Judge, 285 S. 
W. 718, 315 Mo. 166—State v. 

White, 263 S.W. 192. 

N.J.—State v. Haines, 115 A.2d 24, 
18 N.J. 550. 

Rou v. Peer, 134 A. 843, 4 N.J. 
MIsc, 867, followed In Courter v. 
Peer, 134 A. 844, 4 N.J.MIsc. 865. 
N.Y.—People v. Grant, 179 N.Y.S.2d 
384, 14 Misc.2d 182. 

Ohio.—State v. O'Mara, 136 N.B. 885, 
105 Ohio St. 94. 

Or.—State v. Schriber, 205 P.2d 149, 
185 Or. 615—City of Portland v. 
Duntley, 203 P.2d 640, 185 Or. 365 
—State v. Lee Chue, 279 P. 285, 
130 Or. 99. 

Tenn.—State v. Rice, 19 S.W.2d 227, 
159 Tenn. 473. 

Tex.—Dungan v. State, 243 S.W.2d 
704, 156 Tex.Cr. 466—Larkin v. 
State, 113 S.W,2d 553, 134 Tex.Cr. 
44. 

Va.—Hagood v. Commonwealth, 162 
S.E. 10, 601, 157 Va. 918. 

Wash.— Corpus Juris Secundum oited 
in State v. Whetstone, 191 P.2d 
818, 824, 30 Wash.2d 301, certiorari 
denied 69 S.Ct. 131, 335 U.S. 858, 93 
L.Ed. 405—In re Clark, 163 P.2d 
577, 24 Wash.2d 105. 

Wis.—State v. Zisch, 9 N.W.2d 625 , 
243 Wis. 175—State v. Finsky, 187 
N.W. 201, 176 Wis. 481. 

16 C.J. p 520 note 96. 

State constitutions and public stat¬ 
utes judicially noticed In general 
see Evidence § 16. 

Registration of motor vehicles 

“Courts take notice that the stat¬ 
utes of the State require motor ve¬ 
hicles to be registered, and that pub¬ 
lic records are kept and maintained 
showing the owners thereof.’* 

Ind.—Foreman v. State, 14 N.B.2d 
546, 549, 214 Ind. 79. 

Statute local in its operation Is 
none the less judicially noticed if It 
is a public act extending to all per¬ 
sons who may come within the terri¬ 
tory described. 
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all federal courts , 65 particularly those sitting- in 
such state , 66 except the United States Supreme 
Court in the instances pointed out in Evidence § IS. 

A concurrent resolution of a state legislature has 
been judicially noticed . 67 

Effective dates . Judicial notice is taken of the 
date when a statute or constitutional provision went 
into effect and the date of the repeal thereof . 68 

b. Organization and Powers of Public Corpo¬ 
rations 

Courts take Judicial notice of charters granted to 
public corporations by public act, but not, In the absence 
of statute, of incorporation under general statutes. 
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Public acts creating, chartering, or conferring 
powers on public corporations are judicially no¬ 
ticed . 69 Courts also take judicial notice of general 
statutes authorizing the incorporation of munici¬ 
palities , 70 but not of actual incorporation pursuant 
thereto , 71 unless the statutes expressly provide that 
judicial notice of such incorporation be taken . 72 
However, it has been held that, as “a part of the 
history of the state,” judicial notice will be taken 
of a municipality incorporated under a general in¬ 
corporation law . 73 Moreover, some courts have no¬ 
ticed the corporate character of particular munici¬ 
palities without reference to the foregoing princi- 


Ala.—Davis v. State, 37 So. 454, 141 
Ala. 84, 101 Am.S.R. 19. 

16 C.J. p 520 note 96 [d]. 

Absence of particular statute 

Court judicially notices that state 
has not been apportioned into sena¬ 
torial districts since 1910. 

Ill.—People v. Clardy, 165 N.E. 638, 
334 Ill. 160. 

Publication of the laws of the state 
has been Judicially noticed. 

Nev.—State v. District Court of Fifth 
Judicial Dist. in and for Nye Coun¬ 
ty, 174 P. 1023, 42 Nev. 218. 
General law creating an office is 
judicially noticed. 

N.J.—State v. O’Brien, 54 A.2d 806, 
136 N.J.Law 118. 

*5. U.S.—Moore v. U. S., C.C.A.I11., 
2 F.2d 839, certiorari denied 45 S. 
Ct. 354, 267 U.S. 599, 69 L.Ed. 807, 
and Patt v. U. S., 45 S.Ct. 354, 267 
U.S. 598, 69 L.Ed. 806. 

U. S. v. Sutter, 127 F.Supp. 109 
—U. S. v. Schechter, D.C.N.Y., 8 F. 
J3upp. 136, reversed in part on oth¬ 
er grounds and affirmed in part, C. 
C.A., U. S. v. A. L. A. Schechter 
Poultry Corporation, 76 F.2d 617, 
reversed in part on other grounds 
and affirmed In part A. L. A. 
Schechter Poultry Corporation v. 
U. S., 55 S.Ct. 837, 295 U.S. 495, 79 
L.Ed. 1570, 97 A.L.R. 947. 

- 66 . U.S.— 1 Thornton v. U. S., C.C.A. 
Ga., 2 F.2d 561, affirmed 46 S.Ct. 
585, 271 U.S. 414, 70 L.Ed. 1013. 

U. S. v. Chaplin, D.C.Cal., 54 F. 
Supp. 926. 

Jelke v. U. S„ Ill., 255 F. 264, 166 
C.C.A. 434. 

16 C.J. p 520 note 97. 

.Absence of particular statute 

Federal court took judicial no¬ 
tice that there was no statute in 
Tennessee authorizing forfeiture of 
vehicles used in transporting liquor. 
U.S.—U. S. v. Walker, D.C.Tenn„ 41 
F.2d 538. 

«67. Mo.—State v. Adams, 19 S.W.2d 
671, 323 Mo. 729. 

* 68 . U.S.—U. S. v. Chambers, N.C., 54 
S.Ct. 434, 291 U.S. 217, 78 L.Ed. 


763, 89 A.L.R. 1510, followed in C. 
C.A.Ala., Hutchens v. U. S., 68 F. 
2d 1006, C.C.A.La., Cornerz v. U. 
S. s 69 F.2d 1002, Cossiboin v. U. S., 
69 F.2d 1002, Goldberg v. U. S., 69 
F.2d 1005, C.OA.Tex., Martino v. 
U. S., 69 F.2d 1010, and C.C.A.Ala., 
Miller v. U. S., 69 F.2d 1011. 

Mo.—State v. Bubenyak, 56 S.W.2d 
43, 331 Mo. 549. 

16 C.J. p 520 note 96 [c]. 

Effective date of laws prohibiting 
liquors within state see infra sub¬ 
division d this section. 

Repeal of law pending appeal 
An appellate court takes judicial 
notice that a particular constitution¬ 
al provision was repealed during the 
pendency of an appeal. 

U.S.—Smallwood v. U. S., C.C.A.Tex., 
68 F.2d 244—Green v. U. S., C.C.A. 
Idaho, 67 F.2d 846, followed in 
Resuam v. U. S., C.C*A.Wash., 67 
F.2d 850. 

69. Ala.—Cooper v. Town of Valley 
Head, 101 So. 874, 212 Ala. 125. 
Conn.—State v. Lindsay, 146 A. 290, 

109 Conn. 239. 

Mass.—Commonwealth v. Dowe, 52 N. 

E.2d 406, 315 Mass. 217. 

Mo.—State v. White, 263 S.W. 192. 
Tex.—Pence v. State, 9 S.W.2d 348, 

110 Tex.Cr. 378. 

Vt.—State v. Page, 24 A.2d 346, 112 
Vt. 326. 

Va.—Webb v. Commonwealth, 94 S.E. 

773, 122 Va. 899. 

16 C.J. p 520 note 3. 

Judicial notice as to municipal cor¬ 
porations in general see Evidence 
§ 35. 

“The court will also take judicial 
notice of the charters of municipal 
corporations and special statutes 
conferring special powers upon such 
incorporated or chartered municipal¬ 
ities." 

Ala.—McGuire v. State, 95 So. 565, 
566, 19 Ala.App. 138. 

Express provision requiring notice 
Judicial notice is taken of the 
terms of a city charter which is 
granted by special act of the legis¬ 
lature and expressly provides that 
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such notice of its provisions shall 
be taken. 

Tex.—Cockrell v. State, 211 S.W, 939, 
85 Tex.Cr. 326. 

Corporate name 

“We judicially notice . . . that 
the corporation by which the Uni¬ 
versity of Missouri is controlled is 
styled ‘the curators of the Univer¬ 
sity of Missouri/ We notice this 
because such corporation is a pub¬ 
lic one.” 

Mo.—State v. Long, 213 S.W. 436, 437, 
278 Mo. 379. 

70. Ala.—Cooper v. Town of Valley 
Head, 101 So. 874, 212 Ala. 125. 

71. Ala.—Cooper v. Town of Valley 
Head, supra. 

16 C.J. p 520 note 5. 

Time of organization of county 
It is doubtful whether a court will 
take judicial notice of the time when 
a particular county passes from an 
unorganized to an organized condi¬ 
tion where the date depends on the 
time of the qualification of certain 
officers. 

Kan.—State v. Ruth, 21 Kan. 583. 

16 C.J. p 520 note 6. 

72. Mo.—State v. White, 263 S.W. 
192. 

Utah.—State v. Marasco, 17 P.2d 919, 
81 Utah 325. 

16 C.J. p 520 note 4 [a]. 

Charter filed with secretary of state 
Judicial notice is taken of the cor¬ 
porate character of a city under stat¬ 
utes requiring such notice with re¬ 
spect to a city whose charter has 
been filed with the secretary of state. 
Tex.—Salazar v. State, 275 S.W.2d 
112, 161 Tex.Cr. 98, followed in 
Hidalgo v. State, 275 S.W.2d 113— 
Davis v. State, 109 S.W.2d 756, 133 
Tex.Cr. 215—Farmer v. State, 43 S. 
W.2d 588, 119 Tex.Cr. 312—Fuller 
v. State, 32 S.W.2d 358, 116 Tex.Cr. 
310—Blackman v. State, Cr„ 20 S. 
W.2d 783. 

73. Ind.—Hopewell v. State, 54 NJE. 
127, 22 IndApp. 489. 

16 C.J. p 520 note 4. 
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pies, 74 and others have stated broadly that courts 
may judicially notice the corporate character of a 
civil division of the state, such as a town or city, 
and its charter or statutory powers. 76 

c. Local Adoption of Laws in General 

Courts do not take notice of the local adoption of 
laws except where statutes provide otherwise. 

Generally courts do not judicially notice that a 
particular local option law has been adopted in a 
given territory, 76 except when statutes prescribe 
otherwise. 77 So, it has been held that a court could 
not take judicial notice that a general law for work¬ 
ing public roads by contract had been put in opera¬ 
tion in a certain county by vote of a board of 
supervisors. 78 However, in one case it was held 
that notice could be taken of the local adoption of 
a statute prohibiting stock from running at large 
since such adoption was a matter of public rec¬ 
ord. 79 


d. Liquor Laws 

(1) In general 

(2) Local option statutes 

(1) In General 

A liquor law must be Judicially noticed If It Is a 
public statute in force directly by Its enactment. 

A prohibition law, whether nation-wide, 79 * 66 
state-wide 80 or local, 81 must be noticed judicially 
if it is a public statute in force directly by its enact¬ 
ment and without submission to a local option elec¬ 
tion or other medium. However, it cannot be known 
to be in force in a place where it is to be effective 
depending on a condition, the fulfillment of which 
cannot be noticed judicially. 82 

State-wide election on question of prohibition. 
The result of a general state election, determining 
whether or not a state-wide law prohibiting liquors 
shall be adopted, is noticed judicially by the state 
courts. 83 This is especially true where such law 
provides that the proclamation by the governor 


74. Ala.—Coursey v. City of Anda¬ 
lusia, 134 So. 671, 24 AlaA.pp. 247, 
certiorari denied 134 So. 672, 223 
Ala. 24—May v. State, 114 So. 423, 
22 Ala.App. 239. 

N.J.—Lemmon v. State, 3 A.2d 299, 
121 N.J.Law 466. 

Tenn.—Whisnant v. State, 289 S.W. 
492, 154 Tenn. 77. 

75. Ala.—Town of Lineville v. 

Gauntt, 101 So. 154, 20 AIa.App. 
135—Miles v. City of Montgomery, 
81 So. 351, 17 AlaApp. 15. 

Cal.—People v. Pera, 171 P. 1091, 36 
C.A. 292. 

Ill.—People v. Snyder, 117 N.E. 119, 
279 Ill. 435. 

City and comity 

Court may take judicial notice of 
the provisions of the charter of the 
city and county of Denver. 

Colo.—Shimmel v. People, 121 P.2d 
491, 108 Colo. 592. 

76. Ky.—Farmer v. Commonwealth, 
259 S.W.2d 73, 

Tex.—Cline v. State, 227 S.W. 668, 
88 Tex.Cr. 437—Felchack v. State, 
220 S.W. 340, 87 Tex.Cr. 207. 
Judicial notice of elections pursuant 
to local option statutes generally 
see Evidence § 51. 

Local adoption of liquor laws see In¬ 
fra subdivision d (2) bb this sec¬ 
tion. 

Pact that a township organization 
law had been adopted by election in 
a particular county was not judicial¬ 
ly noticed. 

Mo.—State v. Hays, 78 Mo. 600. 
State v. Macy, 72 Mo.App. 427. 

77. Ill.—People v. Colt, 215 IlLApp. 
574. 


78. Miss.—State v. Burkett, 35 So. 
689, 83 Miss. 301—Gilmore v. State, 
33 So. 171, 81 Miss. 404. 

79. Ark.—Skiles v. State, 234 S.W. 
721, 150 Ark. 300. 

79.50 U.S.—Gurera v. U. S., C.C.A. 

Mo., 40 F.2d 338. 

Ala.—Brown v. State, 98 So. 653, 19 
AlaApp. 524. 

80. Ark.—State v. Leatherman, 188 
S.W. 545, 125 Ark. 243. 

Idaho.—State v. Garde, 205 P.2d 504, 
69 Idaho 209. 

N.C.—State v. Swink, 66 S.E. 448, 151 
N.C. 726, 19 Ann.Cas. 422. 

16 C.J. p 521 notes 11, 12. 

Effective dates 

(1) Court will judicially notice 
date when prohibition law became 
effective. 

Mo.—State v. Kurtz, 295 S.W. 747, 
317 Mo. 380. 

(2) In determining the validity of 
a provision making a prohibition law 
effective immediately, the court may 
take judicial notice of sequence of 
legislation and litigation which pre¬ 
vailed at time the provision was 
passed. 

Mich.—People v. Stambosva, 178 N. 
W. 226, 210 Mich. 436—People v. 
Urcavitch, 178 N.W. 224, 210 Mich. 
431. 

(3) Appellate court took judicial 
notice of the repeal of a liquor stat¬ 
ute during the pendency of an appeal 
from a conviction thereunder. 

Ill.—People v. Speroni, 273 IllApp. 
572. 

81. Ky.—Adams Express Co. v. 
Commonwealth, 96 S.W. 1104, 29 
Ky.L. 947. 

16 C.J. p 521 note 13. 
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“It is the duty of the Courts to 
take judicial cognizance of public lo¬ 
cal laws, within the sphere of their 
operation, equally with public gener¬ 
al laws." 

Md.—Mitchell v. State, 80 A. 1020, 
1023, 115 Md. 360. 

82. Ala.—Badgett v. State, 48 So. 
54, 55, 157 Ala. 20. 

Adoption of liquor prohibition by lo¬ 
cal option elections see infra sub¬ 
division d (2) bb of this section. 

Existence of certain police regula¬ 
tions 

Court could not judicially know 
whether, at a particular time, an in¬ 
corporated town had police regula¬ 
tions “both by day and by night/* 
within a local law exempting towns 
having such regulations from the op¬ 
eration of prohibition. 

Ala.—Badgett v. State, supra. 

83. N.C.—State v. Swink, 66 S.E. 
448, 151 N.C. 726, 727, 19 Ann.Cas. 
422. 

16 C.J. p 521 note 19. 

General elections judicially noticed 
see infra § 556. 

Election under referendum provisions 

Judicial notice was taken of the 
time a liquor law was passed, the 
date of its approval by the governor, 
that its effective date was delayed 
pursuant to referendum provisions 
of the state constitution, that the 
act was approved at a general elec¬ 
tion pursuant to such provisions, 
that the act did not become effective 
until five days after the official dec¬ 
laration of the vote by the secre¬ 
tary of state, and the date of such 
declaration. 

Cal.—People v. Pagni, 230 P. 1001, 69* 
C.A. 94. 
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shall determine the result of the election, 84 for, as 
indicated infra § 555(2), courts take judicial notice 
of the proclamations of the executive. 

(2) Local Option Statutes 

aa. Existence and provisions 
bb. Local adoption of liquor laws 

aa. Existence and Provisions 

The provisions and effective dates of local option 
statutes are Judicially noticed. 

The enactment and provisions of a local option 
statute are judicially noticed the same as any other 
public act of the legislature. 86 Judicial notice is 
also taken of the effective date of a local option 
statute even though such date depends on the re¬ 
sult of a popular vote. 86 
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bb. Local Adoption of Liquor Laws 

Although trial courts may take judicial notice of 
local laws where the circumstances are such that knowl¬ 
edge will be presumed, In general the authorities conflict 
on the question of Judicially noticing the local adoption 
of local option liquor laws. 

Trial courts may take judicial notice of local laws 
where the circumstances are such that knowledge 
will be presumed. 86 - 60 In several jurisdictions the 
result of an election whereby a local option liquor 
law becomes effective in a particular locality is 
judicially noticed ; 87 and so it has been held that the 
court judicially knows that a particular county is a 
“dry” county 87 - 6 or a “wet” county, 87 * 10 but in oth¬ 
ers a court does not take judicial knowledge that a 
county or district has adopted local option, 87 - 16 
and the local adoption of the statute must be 
proved, 88 unless the courts therein are required by 
statute to take judicial notice of the result of such 


84 . N.C.—State v. Swink, 66 S.E. 
448, 161 N.C. 726, 7 28 , 19 Ann.Cas. 
422. 

85. Ala.—Crider v. Tally, 77 Ala. 
422, 426, 64 Am.R. 66. 

Ga.—Ivey v. State, 65 S.E.2d 282, 84 
Ga.App. 72. 

Mont.—State v. O’Brien, 90 P. 514, 35 
Mont. 482, 10 Ann.Cas. 1006. 

Or.—Gay v. Eugene, 100 P. 306, 53 
Or. 289, 18 Ann.Cas. 188. 

16 C.J. p 521 note 22. 

86. Vt.—State v. Scampini, 59 A. 
201, 77 Vt. 92. 

86.50 Ark.—Shoop v. State, 192 S.W. 
2d 122, 209 Ark. 642. 

87. Ark.—Hughes v. State, 189 S.W. 
2d 713, 209 Ark. 125. 

Ga.—Combs v. State, 8 S.E. 318, 81 
Ga. 780. 

Raines v. State, 101 S.E.2d 589, 
96 Ga.App. 727—Ivey v. State, 65 
S.E.2d 282, 84 Ga.App. 72. 

Pa.—Rauch v. Commonwealth, 78 Pa. 
490, 493. 

16 C.J. p 521 note 25. 

Results of local option election 

were judicially noticed: 

(1) Under statutes providing that 
the result of such election should be 
announced by or returned to the 
clerk of a court and entered on the 
minutes of the court or otherwise 
filed of record. 

Ga.—Combs v. State, 8 S.E. 318, 81 
Ga. 780. 

16 C.J. p 521 note 25 [b] (1), (3). 

(2) Under statutes providing that 
courts of the state shall take judi¬ 
cial notice of “whatever is estab¬ 
lished by law” and that it is unnec¬ 
essary to allege the result of such an 
election in an indictment. 

Tdaho.—State v. Schmitz, 114 P. 1, 19 
Idaho 566. 


(3) On other grounds. 

Va.—Savage v. Commonwealth, 5 S. 

E. 563, 84 Va. 582. 

16 C.J. p 521 note 25 [b]. 

Proceedings to obtain liquor license 

It has been said that there are 
stronger reasons for holding that 
courts must take judicial notice of 
the result of local option elections 
in proceedings to obtain a license to 
sell intoxicating liquors than in crim¬ 
inal prosecutions. 

Ind.—Jay v. O’Connell, 98 N.E. 349, 
178 Ind. 282, Ann.Cas.l915C, 325. 
Pa.—Rauch v. Commonwealth, 78 Pa. 
490. 

87.5 Ala.—Howell v. City of Ft. 
Payne, 20 So.2d 880, 246 Ala. 315. 

Patrick v. State, 97 So.2d 589, 
39 Ala.App. 240, followed in Clem¬ 
ons v. State, 97 So.2d 594, 39 Ala. 
App. 245—Walker v. State, 44 So. 
2d 798, 35 AlaA.pp. 167—Harris v. 
State, 27 So.2d 794, 32 Ala.App. 
519, certiorari denied 27 So.2d 797, 
248 Ala. 389—Hall v. State, 6 So. 
2d 30, 30 Ala.App. 373—Johnson v. 
State, 196 So. 151, 29 Ala.App. 276, 
certiorari denied 196 So. 153, 239 
Ala. 611. 

Ark.—Williams v. State, 323 S.W.2d 
922. 

Ga.—Peebles v. State, 101 S.E.2d 726, 
96 Ga.App. 836—Martin v. State, 
100 S.E.2d 645, 96 Ga.App. 557- 
Morris v. State, 92 S.E.2d 726, 93 
Ga.App. 772—Tanner v. State, 84 S. 
E.2d 600, 90 Ga.App. 789—Brown v. 
State, 73 S.E.2d 502, 87 Ga.App. 244 
—Zetterower v. State, 70 S.E.2d 
43, 85 Ga.App. 708—Domin v. State, 
70 S.E.2d 39, 85 GaA.pp. 676—Nel¬ 
son v. State, 66 S.E.2d 751, 84 Ga. 
App. 596. 

87.10 Ala.—Hardin v. State, 3 So.2d 
89, 241 Ala. 4, answers to certified 
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question conformed to 3 So.2d 83, 
30 Ala.App. 204, modified and re¬ 
versed on other grounds 3 So.2d 93, 
241 Ala. 151. 

Downey v. City of Bay Minette, 
106 So.2d 32, 39 Ala.App. 619— 
Christian v. State, 198 So. 366, 29 
Ala.App. 497—McPherson v. State, 
196 So. 739, 29 Ala.App. 278, cer¬ 
tiorari denied 196 So. 741, 239 Ala. 
641. 

Ga.—Capitol Distributing Co. v. 

State, 63 S.E.2d 451, 83 Ga.App. 
303. 

87.15 Ky.—Eagle v. Burks, 201 S.W. 
2d 890, 304 Ky. 617. 

88. Minn.—State v. Kusick, 180 N. 

W. 1021, 148 Minn. 1. 

Mo.—State v. Wright, App., 216 S.W. 
545. 

Ohio.—Geisse v. State, 98 N.E. 1125, 
85 Ohio St. 457. 

Tex.—Rylee v. State, 117 S.W.2d 85, 
135 Tex.Cr. 87—Humphreys v. 

State, 99 S.W.2d 600, 131 Tex.Cr. 
383—Lagow v. State, 197 S.W. 217, 
81 Tex.Cr. 460—Lerma v. State, 194 
S.W. 167, 81 Tex.Cr. 109. 

16 C.J. p 523 note 27. 

Reasons for role 

(1) Condition produced by the elec¬ 
tion Is not stable or fixed but is sub¬ 
ject to be changed by another elec¬ 
tion. 

Cal.—People v. Mueller, 143 P. 748, 
168 C. 521, L.R.A.1915B, 788. 

(2) “The court may not take ju¬ 
dicial notice of extrinsic facts, the 
establishment of which must depend 
upon the testimony of witnesses.” 
Mont.—State v. O’Brien, 90 P. 514, 

520, 35 Mont. 482, 10 Ann.Cas. 1006. 

(3) Other reasons. 

Tex.—Craddick v. State, Cr., 88 S.W. 

347, 48 Tex.Cr. 385. 

16 C.J. p 523 note 27 [a]. 
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elections. 89 Where under the state law author¬ 
izing the sale of malt beverages in the state it is not 
required that an election be held to authorize the 
sale of beer, the courts do not take judicial notice 
of counties or municipalities which do or do not 
permit the possession and sale of beer. 89 * 5 

Personal knowledge of the presiding judge that 
a local option law has been adopted by election is 
not judicial knowledge. 90 

Question for court. In states where the result of 
local option elections must be proved it has been 
held that such proof is for the court, and that if 
the court finds that such law has been adopted in a 
particular territory, it is proper to instruct the jury 
to that effect. 91 It has also been said that where 
the court has once, on the proofs, found that the 
law has been adopted in a particular locality, and 
that decision stands unreversed by the court of last 
resort, no further proof of such adoption should be 
required in any case. 92 

Mandatory election. It has been held that, where 
a local option election at a given date is made man¬ 
datory by statute, the court will judicially notice 
that such an election took place. 93 


§ 552.-Private Statutes 

a. In general 

b. Existence and powers of private cor¬ 

porations 

a. In General 

Courts do not ordinarily notice private statutes. 

In the absence of statutory provision to the con¬ 
trary, courts will not take judicial notice of private 
acts of the legislature, 94 such as private acts creating 
an office. 94 * 5 

b. Existence and Powers of Private Corpora¬ 

tions 

Courts Judicially notice the existence and powers of 
corporations created by public act, but not ordinarily of 
corporations created by private act. 

Judicial notice is not taken of private acts cre¬ 
ating private corporations. 96 However, notice is 
taken of a charter or other act creating a private 
corporation if, by statute or otherwise, it is made or 
regarded as a public act, 96 or if a statute specifical¬ 
ly requires such notice. 97 

Judicial notice cannot be taken of the existence 
or powers of a corporation not appearing to have 
been created under the laws of the state. 98 


89. Miss.—Puckett v. State, 14 So. 
452, 71 Miss. 192. 

16 C.J. p 523 note 28. 

89.5 Ga.—Cheek v. State, 107 S.E. 
2d 247, 98 Ga.App. 874—Crowe v. 
State, 105 S.E.2d 353, 98 Ga.App. 
185. 

90 . Tex.—Johnson v. State, 157 S.W. 
1196, 70 Tex.Cr. 582. 

Personal knowledge of court in crim¬ 
inal cases generally as judicial 
knowledge see supra § 582 . 

91 . Mo.—State v. Armstrong, 127 S. 
W. 93, 140 Mo.App. 719. 

16 C.J. p 523 note 32. 

If the rule were otherwise, “we 
might have the anomalous state of 
things of one Jury finding the law 
operative and the traverser guilty; 
and another jury finding the law had 
not been adopted, and for that rea¬ 
son acquitting the accused. Reason 
and necessity alike require stability 
in the law." 

Md.—-Slymer v. State, 62 Md. 237, 
241. 

92. Md.—Slymer v. State, supra. 

93. Utah.—American Fork City v. 
Charlier, 134 P. 739, 43 Utah 231. 

94 . N.J.—State v. Haddonfleld, etc., 
Turnp. Co., 46 A. 700, 65 N.J.Law 
97. 

16 C.J. p 521 note 14. 

Judicial notice of private statutes 
generally see Evidence § 22. 

What are private laws see Statutes 
g 169. i 


I 94^ N.J.—State v. O'Brien, 54 A.2d 
I 806, 136 N.J.Law 118. 

i 

: 95. Ill.—People v. Wirsching, 88 N. 

E. 169, 239 Ill. 522. 

16 C.J. p 524 note 40. 

96. Del.—State v. Briscoe, 67 A. 154, 
22 Del. 401. 

Ga.—Dixon v. State, 85 S.E. 257, 16 
Ga.App. 290. 

16 C.J. p 521 notes 7, 9. 

Judicial notice of private corpora¬ 
tions and associations generally 
see Evidence §§ 89-92. 

What constitutes a public act see 
Statutes § 167. 

Banks 

(1) Where a bank was chartered 
by the state, the court was author¬ 
ized to take judicial cognizance of 
that fact. 

Ga.—Marston v. State, 113 S.E. 241, 
29 Ga~App. 59. 

16 C.J. p 521 note 7. 

( 2 ) Judicial notice has been taken 
that a particular bank was a corpo¬ 
ration where unincorporated banks 
were not permitted to do a banking 
business in the state or use the word 
"bank" in connection with their busi¬ 
ness. 

Ill.—People v. Stathas, 190 N.E. 661, 
356 Ill. 313. 

(3) Courts will take judicial notice 
of fact that a bank with the word 
"national" in its title is one organized 
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pursuant to laws of the United' 
States. 

U.S.—Byers v. U. S., C.A.Kan., 175 F. 
2d 654, certiorari denied Byers v. 
Cities Service Gas Co., 70 S.Ct. 183, 
338 U.S. 887, 94 L.Ed. 545, certio¬ 
rari denied Byers v. U. S., 70 S.Ct. 
1008, 339 U.S. 976, 94 L.Ed. 1381, 
certiorari denied Byers v. Hunter, 
71 S.Ct. 528, 340 U.S. 949, 95 L.Ed. 
684. 

Street railway corporations 

"The court will take judicial notice- 
that the general act, which consti¬ 
tutes the charter of street railway 
corporations, authorizes the laying 
of tracks in the streets, the erection 
of poles along the sidewalks, and the- 
stringing of wires thereon." 

N.J.—State v. Riggs, 106 A. 216, 218, 
91 N.J.Law 456, error dismissed 106. 
A. 467, 92 N.J.Law 575, 

97. Ky.—Madisonville, etc., R. Co. v. 
Commonwealth, 130 S.W. 1084, 140 
Ky. 255. 

TTnder statute requiring notice of' 
all acts of the legislature, the court 
will take Judicial notice of the exist¬ 
ence of a corporation created by spe¬ 
cial act of the legislature. 

Ky.—Louisville & N. R. Co. v. Com¬ 
monwealth, 21 S.W.2d 981, 231 Ky. 
554. 

16 C.J. p 521 note 8. 

98. Tenn.—State v. Willis, 170 S.W.. 
1032, 130 Tenn. 412. 
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§ 553. —— Laws of Sister States and of 
Foreign Countries 

Courts do not generally take Judicial notice of the 
laws of sister states and foreign countries unless statutes 
prescribe otherwise. 

The general rule is that state courts do not take 
judicial notice of the written or unwritten laws of a 
sister state; 99 but statutes may prescribe other¬ 
wise, 1 and in some instances the right to take such 
notice has been asserted without an enabling stat¬ 
ute. 2 

While judicial notice has been taken of the com¬ 
mon law of England at the time of the adoption of 


the first judiciary act, 3 notice is not ordinarily tak¬ 
en of the law of foreign countries. 4 

§ 554. -Municipal and County Ordi¬ 

nances 

Municipal and similar courts ordinarily take Judicial 
notice of municipal ordinances, while courts of superior 
Jurisdiction ordinarily do not; but according to some 
authorities an appellate court may Judicially notice ordi¬ 
nances of which the court below could take notice. 

While procedural steps followed in the enactment 
of an ordinance are not judicially noticed, 4 - 50 a mu¬ 
nicipal court, or a similar court, such as a justice's, 
mayor’s, police, or recorder’s court, takes judicial 
notice of the existence and provisions of the ordi¬ 
nances of its particular municipality, 5 especially 


99. Ala.—Johnson v. State, 7 So. 
253, 88 Ala. 176. 

Colo.—O’Day v. People, 166 P.2d 789, 
114 Colo. 373. 

Ky.—Allen v. Commonwealth, 114 S. 

W.2d 757, 27 2 Ky. 533. 

Mich.—People v. Sokol, 197 N.W. 569, 
226 Mich. 267. 

N.M.—State v. Henneman, 56 P.2d 
1130, 40 N.M. 166. 

Tenn.—Haumschilt v. State, 221 S.W. 

196, 142 Tenn. 520. 

16 C.J. p 524 note 43. 

Judicial notice of laws of other states 
generally see Evidence §§ 18-20. 

1. Ark.—Jones v. State, 129 S.W.2d 
249, 198 Ark. 354. 

Cal.—People v. Burns, App., 6 Cal. 
Rptr. 301—People v. Brown, 249 P. 
2d 595, 114 C.A.2d 52—People v. 
McConnell, 195 P.2d 34, 86 C.A.2d 
578—People v. De Soto, 92 P.2d 
466, 33 C.A.2d 478—People v. Salis¬ 
bury, 85 P.2d 466, 29 C.A.2d 697- 
People v. Foster, 39 P.2d 271, 3 C.A. 
2d 35—People v. Pace, 38 P.2d 202, 
2 C.A.2d 464—People v. Murphy, 
34 P.2d 723, 139 C.A. 722. 

Ill.—People v. Casey, 77 N.E.2d 812, 
399 Ill. 374, 11 A.L.R.2d 865. 

Miss.—Williams v. State, 117 So. 360, 
151 Miss. 82. 

Pa.—Commonwealth ex rel. Houser v. 

Seip, 124 A.2d 110, 385 Pa. 545. 
Wis.—Green Bay Fish Co. v. State, 
202 N.W. 667, 186 Wis. 330. 

2 . Mass.—Commonwealth v. An¬ 

drews, 2 Mass. 14, 3 Am.D. 17. 

Miss.—Graham v. State, 17 So.2d 210, 
196 Miss. 382. 

16 C.J. p 524 notes 42, 43 [a]. 

Statute part of compact between 
states 

“The Arkansas act in question was 
part of a compact between the state 
of Arkansas and the state of Ten¬ 
nessee, and as such the trial court 
was entitled to judicially notice it.” 
Tenn.—Couch v. State, 203 SW. 831, 
832, 140 Tenn. 156. 

3. U.S.—Hartzell v. U. S., C.C.A. 

Iowa, 72 F.2d 569, certiorari denied 
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65 S.Ct. 216, 293 U.S. 621, 79 L.Ed. 
708. 

Claim to Six Praacis Drake’s prop¬ 
erty 

Court judicially knows that no 
claim based upon common law of 
England, as it existed at time of 
adoption of first judiciary act, to 
the property of Sir Francis Drake 
could be successfully maintained in 
1934. 

U.S.—Hartzell v. U. S„ supra. 

4. U.S.—U. S. v. Luvisch, D.C.Mich., 
17 F.2d 200. 

Or.—State v. Moy Looke, 7 Or. 54. 
Judicial notice of: 

Laws of foreign country generally 
see Evidence 5 21. 

Treaties see supra § 549. 

4.50 Ohio.—City of Columbus v. 
Baldasaro, App., 123 N.E.2d 290. 

5. Cal.—Ex parte Davis, 47 P. 258, 
115 C. 445. 

People v. Cowles, 298 P.2d 732, 
142 C.A.2d Supp. 865—People v. 
Crittenden, 209 P.2d 161, 93 OA.2d 
Supp. 871. 

Ga.—Crowe v. City of Atlanta, 42 S. 
E.2d 160, 75 Ga.App. 67—Slaughter 
v. City of La Grange, 4 S.E.2d 410, 
60 Ga.App. 555—Bateman v. City of 
Atlanta, 179 S.E. 403, 61 Ga~App. 
10—McDonald v. Ludowici, 87 S.E. 
807, 17 Ga.App. 523. 

Ill.—City of Chicago v. Langer, 208 
Ill.App. 129. See City of Chicago 
v. Zitny, 199 Ill.App. 585. 

Iowa.—Scranton v. Danenbaum, 80 N. 

W. 221, 109 Iowa 95. 

Mich.—People v. Steiner, 211 N.W. 
30, 236 Mich. 618. 

Neb.—Warren v. State, 76 NW.2d 
728, 162 Neb. 623—State v. Novak, 
45 N.W.2d 625, 153 Neb. 596—Wells 
v. State, 42 N.W.2d 363, 152 Neb. 
668 . 

N.J.—Brown v. Klein, 45 A.2d 319, 
133 N.J.Law 533, affirmed 48 A.2d 
780, 135 N.J.Law 19—Rafferty v. 
Court of Common Pleas of Passaic 
County, 133 A. 524, 102 N.J.Law 
489. 


Borough of South Belmar v. 
Whittington, 133 A. 762, 4 N.J.Misc. 
590. 

Ohio.—Village of Strongsville v. Mc- 
Phee, 53 N.E.2d 522, 142 Ohio St. 
534. 

City of Columbus v. Baldasaro, 
App., 123 N.E.2d 290. 

Gates v. Cleveland, 18 Ohio Cir. 
Ct.,N.S., 349. 

Okl.—Johnson v. City of Tulsa, 258 
P.2d 695, 97 Okl.Cr. 85. 

Philippine.—U. S. v. Blanco, 37 Phil¬ 
ippine 126. 

S.D.—City of Arlington v. Butler, 240 
N.W. 496, 59 S.D. 443. 

Wash.—State v. Larson, 299 P.2d 568, 
49 Wash.2d 239. 

W.Va.—City of Huntington v. Salyer. 
63 S.E.2d 575, 135 W.Va. 397— 
Moundsville v. Velton, 13 S.E. 373, 
35 W.Va. 217. 

Wis.—City of Racine v. Smith, 75 N. 

W.2d 454, 272 Wis. 374. 

16 C.J. p 524 note 49. 

Judicial notice of municipal ordi¬ 
nances generally see Evidence § 27. 
Ordinance pleaded by number and 
title 

A municipal court may notice a 
municipal speed ordinance pleaded in 
the information by number and title. 
Wash.—Spokane v. Knight, 165 P. 
105, 96 Wash. 403. 

A court may or may not take judi¬ 
cial notice of a municipal ordinance 
as convenience and expediency sug¬ 
gest, but a judge, who is unacquaint¬ 
ed with the existence of an ordinance, 
is under no compulsion to apply it 
until it is proved in the ordinary 
manner. 

N.H.—State v. Duranleau, 104 A.2d 
519, 99 N.H. 30, 45 A.L.R.2d 1166. 

In New York 

(1) Prior to the enactment in 1943 
of the Civil Practice Act § 344-a, a 
court was not permitted to take judi¬ 
cial notice of village or city ordinanc¬ 
es. 

N.Y.—People v. Resciniti, 81 N.Y.S. 
2d 338, 191 Misc. 719—People v. 
AveriH, 208 N.Y.S. 774, 124 Misc. 
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when required by statute to do so. 6 Other courts, courts, having appellate or general jurisdiction, do 
however, such as circuit, common pleas, or supreme not generally notice municipal 7 or county 8 ordi- 


383—People v. Traina, 155 N.Y.S. 
1015, 92 Misc. 82. 

People v. Bell, 148 N.Y.S. 753, 31 
N.Y.Cr. 370. 

(2) Under the statute, a court In 
its discretion may now take judicial 
notice of an ordinance, resolution, by¬ 
law, rule, or proceeding of the appro¬ 
priate governing' body of any city, 
county, town, or village within the 
state. 

N.Y.—People v. Zambito, 194 N.Y.S. 
2d 724, 21 Misc.2d 815—People v. 
Resciniti, 81 N.Y.S.2d 338, 191 Misc. 
719. 

6 . Cal.—People v. Cowles, 298 P.2d 
732, 142 C.A.2d Supp. 865. 

Ill,—City of Chicago v. Di Salvo, 134 
N.E. 6, 302 Ill. 85—City of Chicago 
v. Lost, 124 N.E. 580, 289 Ill. 605. 
See City of Chicago v. Doe, 195 Ill. 
App. 582. 

Minn.—State v. Overby, 133 N.W. 
792, 116 Minn. 304. 

Wis.—City of Racine v. Smith, 75 N. 
W.2d 454, 272 Wis. 374. 

7- Ala.—Harrell v. City of Dothan, 
96 So. 140, 209 Ala. 266. 

Shapiro v. City of Birmingham, 
10 So.2d 38, 30 Ala.App. 563— 
Sconyers v. Town of Coffee Springs, 
160 So. 549, 26 Ala~4pp. 354, revers¬ 
ed on on other grounds 160 So. 552, 
230 Ala. 12, certiorari denied 160 
So. 554, 230 Ala. 206—Redding v. 
Phenix City, 113 So. 318, 22 Ala. 
App. 119—Harris v. City of Tusca¬ 
loosa, 108 So. 768, second case, 21 
Ala.App. 392—Guin v. City of Tus¬ 
caloosa, 106 So. 64, 21 Ala.App. 61, 
certiorari denied Ex parte Guin, 
106 So. 67, 213 Ala. 685—Cabaniss 
v. City of Tuscaloosa, 104 So. 46, 
20 Ala.App. 543—Town of DIneville 
v. Gauntt, 101 So. 154, 20 Ala.App. 
135—Myhand v. City of Dothan, 
95 So. 782, 19 Ala.App. 167—Miles 
v. City of Montgomery, 81 So. 351, 
17 Ala.App. 15—Benjamin v. City 
of Montgomery, 81 So. 145, 16 Ala. 
App. 653—Sherrod v. State, 71 So. 
76, 14 Ala.App. 57, reversed on oth¬ 
er grounds 72 So. 540, 197 Ala. 286. 
Ark.—Skiles v. State, 234 S.W. 721, 
150 Ark. 300. 

Fla.—Stephens v. Anderson, 79 So. 

2 05, 75 Fla. 575, 577. 

Ga.—McDonald v. State, 109 S.E. 656, 
152 Ga. 223—Moore v. Jonesboro, 
33 S.E. 435, 107 Ga. 704. 

Hodges v. State, 112 S.E.2d 373, 
100 Ga.App. 611—Smith v. State, 65 
S.E.23 709, 84 Ga.App. 79—Perry v. 
State, 50 S.E.2d 709, 78 Ga.App. 273 
—Crowe v. City of Atlanta, 42 S.E. 
2d 160, 75 Ga.App. 67—Childrey v. 
City of Atlanta, 7 S.E.2d 919, 62 
Ga.App. 107—Slaughter v. City of 
La Grange, 4 S.E.2d 410, 60 Ga. 
App. 555—Bateman v. City of At¬ 
lanta, 179 S.E. 403, 51 Ga«App. 10. 


Idaho.—State v. Egli, 238 P. 614, 
41 Idaho 422. 

Ill.—Chicago v. Cullen, 191 IlLApp. 
97—City of Chicago v. Miller, 146 
Ill-App. 530, See City of Chicago 
v. Noonan, 204 Ill.App. 195—City 
of Chicago v. Simonetti, 204 III. 
App. 164—City of Chicago v. Bisso, 
204 Ill-App. 162, 163—City of Chi¬ 
cago v. Jones, 203 Ill.App. 203— 
Chicago v. Tearney, 187 IlLApp. 
441. 

Xnd.—Green v. Indianapolis, 22 Ind. 
192. 

La.—City of New Orleans v. Mangia- 
risina, 71 So. 886, 139 La. 605. 
Mass.—Commonwealth v. Kimball, 13 
N.E.2d 18, 114 A.L.R. 1440. 

Miss.—City of Amory v. Yielding, 34 
So.2d 726, 203 Miss. 265—City of 
Pascagoula v. Rogers, 184 So. 433, 

183 Miss. 323—Bohannan v. City of 
Louisville, 144 So. 44, 164 Miss. 97 
—City of Jackson v. Herron, 112 
So. 673, 147 Miss. 507—Kyle v. 
Town of Calhoun City, 86 So. 340, 
123 Miss. 542—Naul v. McComb, 12 
So. 903, 70 Miss. 699. 

Mo.—City of St. Louis v. Young, 138 
S.W. 6, 235 Mo. 44. 

City of St. Louis v. Vetter, App., 
293 S.W.2d 140—Kansas City v. Mc¬ 
Lendon, App., 197 S.W.2d 713—City 
of St. Louis v. Pope, App., 129 S.W. 
2d 106—City of Macon v. Rennick, 
44 S.W.2d 249, 226 Mo.App. 592— 
Kansas City v. Sells-Floto Shows 
Co., 214 S.W. 269, 201 Mo.App. 523. 
Neb.—State v. Novak, 45 N.W.2d 625, 
153 Neb. 596—Steiner v. State, 110 
N.W. 723, 78 Neb. 147. 

N.H.—State v. Duranleau, 104 A.2d 
519, 99 N.H. 30, 45 A.L.R.2d 1166. 
N.Y.—People v. Geisman, 269 N.Y.S. 
621, 149 Misc. 847. 

N.C.—State v. Clyburn, 101 S.E.2d 
295, 247 N.C. 455. 

Ohio.—State v. O’Mara, 136 N.E. 885, 
105 Ohio St. 94. 

State v. Crawford, App., 105 N.E. 
2d 443. 

Esch v. Elyria, 27 Ohio Cir.Ct. 
446—Gates v. Cleveland, 18 Ohio 
Cir.Ct.,N.S., 349. 

Okl.—City of Tulsa v. Elias, Cr., 319 
P.2d 316—Cofer v. Oklahoma City, 
Cr., 277 P.2d 204. 

Philippine.—U. S. v. Blanco, 37 Phil¬ 
ippine 126. 

S.D.—City of Arlington v. Butler, 
240 N.W. 496, 59 S.D. 443. 

Tex.—Willis v. State, 252 S.W.2d 169, 
157 Tex.Cr. 628—Spoon v. State, 

184 S.W.2d 627, 148 Tex.Cr. 44— 
Terretto v. State, 215 S.W. 329, 86 
Tex.Cr. 188—White v. State, 198 S. 
W. 964, 82 Tex.Cr. 274. 

Vt.—State v. Bosworth, 52 A. 423, 74 
Vt. 315—State v. Cruickshank, 42 
A. 983, 71 Vt 94. 

Va.—Sisk v. Town of Shenandoah, I 
105 S.E.2d 169, 200 Va. 277. | 
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W.Va.—State v. Bunner, 27 S.E.2d 
823, 126 W.Va. 280. 

Wis.—State v. Hackbarth, 41 N.W.2d 
594, 256 Wis. 545, rehearing denied 
42 N.W.2d 358, 256 Wis. 545—Vil¬ 
lage of Osceola v. Beyl, 170 N.W. 
252, 168 Wis. 386. 

16 C.J. p 524 note 47. 
Constitutionality of unproved ordi¬ 
nance 

Courts cannot pass on the consti¬ 
tutionality of an ordinance not judi¬ 
cially noticed or put in evidence. 
Tex.—Ex parte Pierce, 69 S.W.2d 
119, 125 Tex.Cr. 470—Patton v. 

State, 16 S.W.2d 1072, 112 Tex.Cr. 
351. 

Ordinance required to be part of rec¬ 
ord 

An ordinance can be made known 
to the supreme court only by being 
made part of the record by bill of 
exception. 

Ill.—City of Chicago v. Di Salvo, 134 
N.E. 5, 302 Ill. 85—City of Chica¬ 
go v. Lost, 124 N.E. 580, 289 Ill. 
605. 

Juvenile court 

“Neither the juvenile court nor 
this [supreme] court can take judi¬ 
cial notice of the ordinances of Salt 
Lake City.*’ 

Utah.—State v. Butcher, 279 P. 497, 
498, 74 Utah 275. 

Criminal court of appeals, on re¬ 
view of a municipal court judgment, 
will not take judicial notice of ordi¬ 
nance involved, even though munici¬ 
pal court was entitled to do so. 

Okl.—Johnson v. City of Tulsa, 258 
P.2d 695, 97 Okl.Cr. 85. 

Recorder’s court acting as state 
court 

“This is a prosecution under a 
general law of the state. The re¬ 
corder's court when trying it was 
not a municipal court, but a state 
court and its judge exercised the 
powers of a circuit judge. As such 
he could not take judicial notice of a 
municipal ordinance." 

Mich.—People v. Quider, 137 N.W. 

546, 549, 172 Mich. 280. 

Speed ordinance; Ohio circuit oourt 
Ohio circuit court cannot take ju¬ 
dicial notice of a city speed ordi¬ 
nance. 

Ohio.—Chittenden v. Columbus, 26 
Ohio Cir.Ct. 531. 

8. Ala.—Carver v. State, 105 So. 424, 
21 Ala.App, 76. 

Cal.—People v. Burkhart, 55 P.2d 
846, 5 C.2d 641—People v. Mueller, 
143 P. 748, 168 C. 621, L.R.A.1915B 
788. 

Ordinance of county board of reve¬ 
nue 

Judicial notice will not be taken 
of an ordinance passed by a county 
board of revenue. 
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nances, even though the municipal or trial court was 
entitled to take such judicial notice, 8 - 5 unless a 
different rule is prescribed by statute; 9 but accord¬ 
ing to some authorities, an appellate court may ju¬ 
dicially notice ordinances of which the court below 
could take notice, 10 particularly when the case is 
triable de novo on such appeal. 11 

Reliance on judicial notice of an ordinance pre¬ 
supposes a compliance with the statutes making pos¬ 
sible the enactment of a local law, and when the 
prerequisites to a valid ordinance are missing or 
negatived, the court cannot take judicial notice of 


CRIMINAL LAW §§ 554-555(1) 

the ordinance. 11 * 5 So, while judicial notice is taken 
of a general law authorizing the passage of a given 
ordinance, 12 judicial notice cannot be taken that a 
village complied with a statute regulating the size, 
type, lettering, and location of signs warning mo¬ 
torists of village speed limits. 12 * 5 

§ 555(1). Government and Its Administra¬ 
tion in General 

Many matters relating to the government and It» 
administration have been Judicially noticed, including 
facts with respect to public activities, public property, 
and pubic records. 


Ala,.—Isbell v. State, 86 So. 169, 17 
AlaApp. 465. 

8.5 Okl.—Cofer v. Oklahoma City, 
Cr., 277 F.2d 204. 

9. Ala.—-State v. Friedkin, 14 So.2d 
363, 244 Ala. 494. 

Shapiro v. City of Birmingham, 
10 So.2d 38, 30 AlaApp. 563—Rob¬ 
ertson v. City of Birmingham, 185 
So. 190, 28 AlaApp. 393—Redding 
v. Phenix City, 113 So. 318, 22 Ala. 
App. 119—Myhand v. City of Do¬ 
than, 95 So. 782, 19 Ala.App. 167— 
Bailum v. State, 88 So. 200, 17 Ala. 
App. 679—Flowers v. City of Bir¬ 
mingham, 83 So. 36, 17 AlaApp. 
138, certiorari denied Ex parte 
Flowers, 83 So. 926, 203 Ala. 697. 
Iowa.—Scranton v. Danenbaum, 80 
N.W. 221, 109 Iowa 95. 

N.H.—State v. Duranleau, 104 A.2d 
519, 99 N.H. 30, 45 A.L.R.2d 1166. 
Judicial notice taken 
Ala.—Glover v. City of Birmingham, 
52 So.2d 621, 255 Ala. 596. 

Taylor v. City of Decatur, App., 
117 So.2d 786—City of Birmingham 
v. Reed, 44 So.2d 607, 35 Ala.App. 
31, certiorari denied 44 So.2d 614, 
253 Ala. 414—-Payne v. City of 
Birmingham, 10 So.2d 36, 30 Ala. 
App. 559. 

Iowa.—City of Des Moines v. Reiter, 
102 N.W.2d 363. 

N.T.—People v. Zambito, 194 N.Y.S. 
2d 724, 21 Misc.2d 815—People v. 
Space, 51 N.Y.S.2d 509, 182 Misc. 
783. 

Statute held not requiring notice to 
be taken 

A statute providing that courts 
shall judicially notice a city's ordi¬ 
nances and that the printed copy 
thereof may be read in evidence 
without proof of their due passage 
was held to require only that the 
courts accept a certain medium of 
proof of the ordinances, and not that 
judicial notice be taken of the exist¬ 
ence of such ordinances. 

Fla.—Stephens v. Anderson, 79 So. 
205, 75 Fla. 576, 577. 

Ordinances of New York City 

(1) Prior to the enactment of Civil 
Practice Act § 344-a permitting trial 


and appellate courts, in their discre¬ 
tion, to take judicial notice of city 
ordinances, courts in the city of New 
York, including the state supreme 
court when sitting therein, took ju¬ 
dicial notice of its ordinances pursu¬ 
ant to a statute providing that “all 
courts In the city shall take judicial 
notice of city ordinances." 

U.S.—U. S. v. A. L. A. Schechter 
Poultry Corporation, C.C.A.N.Y., 76 
F.2d 617, reversed in part on oth¬ 
er grounds and affirmed in part A. 
Li. A. Schechter Poultry Corpora¬ 
tion v. U. S., 55 S.Ct. 837, 295 U.S. 
495, 79 L.Ed. 1570, 97 A.L.R. 947. 
N.Y.—People v. Schulz, 197 N.Y.S. 
888, 40 N.Y.Cr. 429. 

(2) There was authority to the 
contrary as to the state supreme 
court. 

N.Y.—People v. Badamo, 173 N.Y.S. 
872, 105 Misc. 516, 37 N.Y.Cr. 313. 

10. Ky.—March v. Commonwealth, 
12 B.Mon. 25. 

Neb.—State v. Novak, 45 N.W.2d 625, 
153 Neb. 596. 

N.J.—Brown v. Klein, 45 A.2d 319, 
133 N.J.Law 533, affirmed 48 A.2d 
780, 135 N.J.Law 19—Rafferty v. 
Court of Common Pleas of Passaic 
County, 133 A. 524, 102 N.J.Law 
489—Galen Hall Co. v. Atlantic 
City, 68 A. 1092, 76 N.J.Law 20. 
Ohio.—City of Cleveland v. Keah, 105 
N.E.2d 402, 157 Ohio St. 331—Vil¬ 
lage of Strongsville v. McPhee, 53 
N.E.2d 522, 142 Ohio St. 534. 

City of Toledo v. Tucker, 133 N. 
E.2d 411, 99 Ohio App. 346—City 
of Columbus v. Baldasaro, App., 
123 N.E.2d 290—City of Toledo v. 
Kohlhofer, 122 N.E.2d 20, 96 Ohio 
App. 355—State v. Crawford, App., 
105 N.E.2d 443—City of Dayton v. 
De Brosse, 23 N.E.2d 647, 62 Ohio 
App. 232—Parkway Cabs v. City of 
Cincinnati, 3 N.E.2d 630, 52 Ohio 
App. 195. 

Strauss v. Conneaut, 23 Ohio 
Cir.Ct. 320—Keck v. Cincinnati, 4 
Ohio S. & C.P. 324, 3 Ohio N.P. 253. 
W.Va.—City of Huntington v. Sal¬ 
yer, 63 S.E.2d 575, 135 W.Va. 397. 
Wis.—City of Racine v. Smith, 75 N. 
W.2d 454, 272 Wis. 374. 
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11. Kan.—Downing v. Miltonvale, 14 
P. 281, 36 Kan. 740—Smith v. Em¬ 
poria, 27 Kan. 528—Solomon v. 
Hughes, 24 Kan. 211. 

Neb.—State v. Novak, 45 N.W.2d 
625, 153 Neb. 596—Steiner v. State, 
110 N.W. 723, 78 Neb. 147. 

Or.—Portland v. Yick, 75 P. 706, 44 
Or. 439, 102 Am.S.R. 633. 
Philippine.—U. S. v. Blanco, 37 Phil¬ 
ippine 126. 

Puerto Rico.—People v. Garzot, 24 
Puerto Rico, 215—People v. Noch- 
era, 23 Puerto Rico 561. 

Wash.—City of Olympia v. Nickert, 
203 P. 946, 118 Wash. 407—Spo¬ 
kane v. Knight, 165 P. 105, 96 
Wash. 403. 

W.Va.—Moundsville v, Velton, 13 S. 

E. 373, 35 W.Va. 217. 

Wis.—City of Racine v. Smith, 75 N. 

W.2d 454, 272 Wis. 374. 

43 C.J. p 577, notes 29-30. 

Reason for rule 

“Upon an appeal from a justice 
court to a circuit court, and a trial 
de novo In the circuit court, the cir¬ 
cuit court is for the time being sub¬ 
stituted for the justice court, and 
while so acting tries the case In the 
same manner as it should have been 
tried before the justice." 

S.D.—City of Arlington v. Butler, 
240 N.W. 496, 497, 59 S.D. 443. 

11.5 N.Y.—People v. Churchill, 184 
N.Y.S.2d 265, 16 Misc.2d 102. 

12. N.C.—State v. Merritt, 83 N.C. 
677. 

Vt.—State v. Noyes, 180 A. 893, 107 
Vt. 441. 

Judicial notice of public laws see 
supra § 551. 

“Likewise will we take judicial no¬ 
tice that the ordinance was passed 
in compliance with the requirements 
of the regulatory law." 

Mo.—State v. White, 263 S.W. 192, 
194. 

12.5 N.Y.—People v. Zambito, 194 
N.Y.S.2d 724, 21 Misc.2d 815—Peo¬ 
ple v. Longo, 172 N.Y.S.2d 633, 9 
Misc.2d 171—People v. Hilton, 167 
N.Y.S.2d 296, 8 Misc.2d 151—Peo¬ 
ple v. Bordeleau, 142 N.Y.S.2d 872, 
208 Misc. 64—People v. Resciniti, 
81 N.Y.S.2d 338, 191 Misc. 719. 



§§ 555(1)—555 (2) CRIMINAL LAW 

Library References 

Criminal Law <§=>304(1). 

Many matters relating to the government and its 
administration have been judicially noticed, includ¬ 
ing facts with respect to public activities within the 
common experience of men within the jurisdic¬ 
tion, 12 - 50 public property, 12 - 52 and public rec¬ 
ords. 12 - 54 Accordingly, courts will take judicial 
notice of the records of the offices of the gov¬ 
ernor 12 - 56 and of executive departments, 12 - 58 such as 
the department of justice, 12 - 60 and will also take 
judicial notice of public records on file in the office 
of the secretary of state, 12 * 62 and of the official 
roster of state and county officers compiled in the 
office of the secretary of state. 12 - 64 


22A C.J.S. 

The courts may take judicial notice of the usual 
course of business of the mails. 12 - 66 

§ 555(2), Proclamations, Orders, and Other 
Executive Acts 

Courts take judicial notice of official declarations, 
proclamations, messages, and orders of the president and 
governor of their state. 

Library References 

Criminal Law <$=>304(9,17), 

Courts take judicial notice of official declara¬ 
tions, 12 * 75 proclamations, 13 messages, 14 and orders 15 
of the governor of their state and of the president 
of the United States. 


12450 Judicial notice of public In¬ 
stitutions see infra § 565 n. 

guarding soldiers and sailors from 
-venereal diseases 

Va.—Bennett v. Commonwealth, 28 
S.E.2d 13, 182 Va. 7. 

12.52 D.C.—Blok v. TJ. S., Mun.App., 
70 A.2d 55, affirmed U. S. v. Blok, 
188 F.2d 1019, 88 U.S.App.D.C. 326. 
Ohio.—City of Bexley v. Ivey, Com. 
PL, 136 N.E.2d 622, affirmed, App., 
136 N.R2d 624. 

Court will not take Judicial cog¬ 
nizance that schoolhouse was prop¬ 
erty of state. 

Ala.—Noojin v. State, 194 So. 414, 29 
Ala.App. 178. 

12.54 Fla.—Livingston v. State, 192 
So. 327, 140 Fla. 749. 

Judicial notice of records of legisla¬ 
ture see infra § 559. 

12.56 W.Va.—State v. Heston, 71 S. 
E.2d 481, 137 W.Va. 375. 

12.58 D.C.—TJ. S. v. Von Der Heide, 

D. C., 169 F.Supp. 560. 

12.60 D.C.—U. S. v. Von Der Heide, 
supra. 

Judicial notice of judicial records 
see infra § 564. 

12.62 W.Va.—State v. Heston, 71 S. 

E. 2d 481, 137 W.Va. 375. 

Wis.—Ernst v. State, 193 NT.W. 978, 
181 Wis. 155. 

Judicial notice taken of records of: 

(1) Commissions to office. 

Fla.—Livingston v. State, 192 So. 
327, 140 Fla. 749. 

(2) County court’s proceedings 
and orders relating to annexation of 
territory to city. 

Ark.—Gowers v. City of Van Buren, 
197 S.W.2d 741, 210 Ark. 776. 

(3) Personnel of state judiciary. 
Ark.—Fisher v. State, 174 S.W.2d 

446, 206 Ark. 177. 

12.64 Ohio.—State ex rel. Dake v. 
Alvis, 144 N.E.2d 223, 103 Ohio 
App. 38* 


Wash.—State v. Kelly, 328 P.2d 362, 
52 Wash.2d 676—State v. Courser, 
92 P.2d 264, 199 Wash. 559. 

12.66 U.S.—TJ. S. v. Oliver, D.C.Mo., 
140 F.Supp. 808, reversed on other 
grounds, C.A., Oliver v. U. S., 239 
F.2d 818, 61 A.L.R.2d 1273, certio¬ 
rari dismissed 77 S.Ct. 8G5, 353 U.S. 
952, 1 L.Ed.2d 858. 

Ala.—Love joy v. State, 22 So.2d 532, 
32 Ala.App. 110, certiorari denied 
22 So.2d 537, 247 Ala. 48. 

Cal.—People v. Griffin, 328 P.2d 502, 
162 C.A.2d 712. 

Vt.—State v. Brown, 160 A.2d 879. 

12.75 Del.—State v. Patnovic, 129 
A.2d 780, 11 Terry 310. 

13. U.S.—Zuziak v. U. S., C.C.A.Cal., 
119 F.2d 140. 

Krichman v. TJ. S., C.C.A.N.Y., 
263 F. 538, reversed on other 
grounds 41 S.Ct. 514, 256 U.S. 363. 
65 L.Ed. 992. 

Ala.—Vaughn v. State, 81 So. 417, 17 
Ala.App. 35, certiorari denied Ex 
parte Vaughn, 82 So. 894, 203 Ala. 
700. 

Mo.—State v. Adams, 19 SW.2d 671, 
323 Mo. 729—State v. Tippett, 296 
S.W. 132, 317 Mo. 319. 
Philippine.—U. S. v. Tubig, 3 Philip¬ 
pine 244—U. S. v. Karelsen, 3 
Philippine 223. 

Tex.—Felchack v. State, 220 S.W. 
340, 87 Tex.Cr. 207—McGee v. 

State, 194 S.W. 951, 81 Tex.Cr. 210. 
W.Va.—State v. Ferree, 107 S.E. 126, 
88 W.Va. 434. 

16 C.J. p 526 note 53. 

Judicial notice of official proclama¬ 
tions, messages, and orders gener¬ 
ally see Evidence § 41. 

Presidential proclamations 

(1) Court may take notice of pres¬ 
idential and executive proclamations 
made in connection with prosecution j 
of war. j 

Cal.—People v. Mason, 165 F.2d 481, 
72 C.A.2d 699. | 
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(2) Court takes judicial notice 
that the president proclaimed termi¬ 
nation of hostilities in World War 
II at twelve o’clock noon of Decem¬ 
ber 31, 1946. 

D.C.—TJ. S. v. Jaffe, D.C., 98 F.Supp. 
191. 

(3) Court takes judicial notice of 
presidential proclamation of the date 
of ratification of constitutional 
amendment. 

U.S.—Green v. U. S., C.C.A.Idaho, 67 

F.2d 846, followed in, C.C.A.Wash., 
Resuam v. U. S., 67 F.2d 850. 

Proclamations of governor 

(1) State courts take Judicial no¬ 
tice of proclamations issued by chief 
executive of state and terms thereof. 
Ala.—State v, Friedkin, 14 So.2d 363, 

244 Ala. 494. 

N.D.—State v. Johnson, 16 N.W.2d 
873, 73 N.D. 626. 

Tex.—Williams v. State, 176 S.W.2d 
177, 146 Tex.Cr. 430. 

(2) Courts take judicial notice of 
governor's proclamation, declaring 
result of county option election un¬ 
der Alcoholic Beverage Control Act. 
Ala.—Hardin v. State, 3 So.2d 89, 241 

Ala. 4, answers to certified ques¬ 
tions conformed to 3 So.2d 83, 30 
Ala.App. 204, reversed on other 
grounds and modified on other 
grounds 3 So.2d 93, 241 Ala. 151. 

Holiday 

“Judicial knowledge of the exist¬ 
ence of a holiday and of the .ecu- 
tive proclamation thereof are pre¬ 
sumed.” 

Cal.—People v. Browning, 22 P.2d 
784, 787, 132 C.A. 136. 

14. Ala.—State v. Friedkin, 14 So. 
2d 363, 244 Ala. 494. 

Mo.—State v. Adams, 19 S.W.2d 671, 
323 Mo. 729—State v. Tippett, 296 
S.W. 132, 317 Mo. 319. 

15. Mont.—State v. Tully, 78 P. 760, 
31 Mont. 365, 3 Ann.Cas. 824. 

16 C.J. p 525 note 54. 



CRIMINAL LAW 


555(2)-557 


22A C. J. S. 

A proclamation of general pardon and amnesty 
is judicially noticed, 16 while an individual pardon 
is not. 17 

§ 556. Elections 

Courts judicially notice general state elections, party 
designations, the number of votes, and, as to primary 
elections, those matters fixed by public statute. 

Library References 

Criminal Law <^^304(18). 

Courts take judicial notice of the time of holding 
and the results of general state elections, 18 the 
party designation of tickets submitted to the vot¬ 
ers, 19 the number of votes cast by a political party 
for particular state officers at such election, 20 and 
that voters at a general election had been at liberty 
to vote at the same poll, by printed ballots, not only 
for candidates for federal offices, but for candidates 
for state offices as well. 20 ' 5 Federal courts take 
judicial notice of the date prescribed by law for the 
general election of state officers, and the legal re¬ 
quirements under which such election is held. 21 It 
is common knowledge that many civic organizations 
and newspapers put on intensive drives to encourage 
people to vote, 21 - 6 and that immediately preceding 
elections placards containing names, pictures, and 
party designations of candidates are in the windows 
of many bars and grills. 21 - 10 


Primaries . It is judicially known that the pri¬ 
mary, when adopted by a political party, becomes an 
inseparable part of the election machinery. 22 No¬ 
tice is taken of the date and manner of holding a 
primary election when such date and manner are 
fixed by public statute. 23 Where not so fixed, it 
was held that a court could not judicially notice the 
calling and holding of a primary election, the man¬ 
ner in which it was held, the candidates, or the re¬ 
sult. 24 It is common knowledge in Louisiana that 
the Democratic nomination in a primary election is 
equivalent to election. 24 - 6 

§ 557. Federal Departmental Regulations 

Federal departmental regulations promulgated pur¬ 
suant to congressional authority are, as a general rule, 
Judicially noticed. 

Library References 

Criminal Law <§=>304(10). 

Although there have been decisions refusing to 
take judicial notice of some regulations, 25 as a 
general rule regulations promulgated by a fed¬ 
eral executive department pursuant to authority of 
Congress, and for the transaction of business in 
which the public is interested, must be judicially 
noticed by all courts. 26 In one case the court re- 


16. U.S.—Armstrong v. TJ. S., Ct.Cl., 
13 Wall. 154, 20 L.Ed. 614. 

N.C.—State v. Keith, 63 N.C. 140. 

16 C.J. p 525 note 53 [b]—46 C.J. p 
1212 note 10. 

Crimes within, scope of proclamation 

Judicial notice is not taken that a 
particular murder grew out of a po¬ 
litical feud so as to come within the 
provisions of a proclamation of par¬ 
don and amnesty which is limited to 
political offenses. 

Philippine.—Villa v. Allen, 2 Philip¬ 
pine 436. 

17. Tenn.—State v. Garrett, 188 S. 
W. 58, 135 Tenn. 617, L.R.A.1917B 
567. 

16 C.J. p 620 note 96 [b]. 

18. Or.—Gay v. Eugene, 100 P. 306, 
53 Or. 289, 18 Ann.Cas. 188. 

16 C.J. p 517 note 47, p 525 note 57. 
Judicial notice of elections: 

Generally see Evidence § 51. 

On auestion of liguor prohibition 
see supra § 551 d. 

Absence of permanent polling places 

A court took judicial notice that 
many voting precincts throughout 
the state had no permanent polling 
places. 

Mo.—State v. Phillips, 186 S.W. 559, 
193 Mo.App. 610. 

18. Ind.—State v. Downs, 47 NT.E. 

670, 148 Ind. 324, 326. 

16 C.J. p 617 note 48. 


20. Mo.—State v. Flynn, 94 S.W. 
543, 119 Mo.App. 712. 

16 C.J. p 517 note 49. 

20.5 U.S.—'U. S. v. Bruno, D.C.I11., 
144 F.Supp. 593. 

21. U.S.—'U. S. v. Morrissey, C.C. 
Mo., 32 F. 147. 

21.5 Ark.—Williams v. State, 261 S. 
W.2d 263, 222 Ark. 458. 

21.10 N.Y.—People v. Weinstein, 
114 N.Y.S.2d 726, 202 Misc. 171. 

22. Va.—Commonwealth v. Willcox, 
69 S.E. 1027, 111 Va. 849, 859. 

16 C.J. p 525 note 59. 

23. Mo.—State v. Judge, 285 S.W. 
718, 315 Mo. 156. 

16 C.J. p 520 note 96 [a] (3). 
State-wide primary; election returns 
Court judicially knows that re¬ 
publican candidate for auditor of 
public accounts must be nominated 
in a state-wide primary, and that 
returns of election must be certified 
by county board of election commis¬ 
sions to secretary of state. 

Ky.—Wallace v. Commonwealth, 18 
S.W.2d 290, 229 Ky. 776. 

24. Tex.—McCleskey v. State, 252 S. 
W. 542, 94 Tex.Cr. 539. 

24.5 U.S.—'U. S. v. Randle, D.C.La., 
39 F.Supp. 759. 

25. U.S.—'U. S. v. Bedgood, D.C.Ala., 
49 F. 54. 

16 C.J. p 525 notes 61, 62 [a] (2). 
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Departmental acts distinguished 
from proclamation 
It has been said that judicial no¬ 
tice is not taken of departmental 
acts not having the character of a 
proclamation of the president. 
W.Va.—State v. Ferree, 107 S.E. 126, 
88 W.Va. 434. 

Court not obliged to take judicial 
notice of Army’s defined policy for 
rotation of soldiers from Korea. 

Pa.—Commonwealth v. Hicks, 98 A. 
2d 478, 173 Pa.Super. 395. 

No proper reference in record 
Judicial notice could not be taken 
of certain governmental regulations 
and pamphlet where no proper refer¬ 
ence had been made to them in the 
record. 

U.S.—Smith v. U. S., CA.Ark., 188 
F.2d 969. 

26. U.S.—Dickinson v. U. S., C.A. 
Cal., 203 F.2d 336, reversed on oth¬ 
er grounds 74 S.Ct. 162, 346 U.S. 
389, 98 L.Ed. 132—U. S. v. Jones, 
CA.I11., 174 F.2d 746—U. S. v. 
Bradford, C.CA.Conn., 160 F.2d 
729, certiorari denied 67 S.Ct. 1351, 
331 U.S. 829, 91 L.Ed. 1844—Shaw 
v. U. S., C.C.A.Tenn., 151 F.2d 967 
—U. S. v. Monarch Distributing 
Co., C.C.A.I11., 116 F.2d 11, certio¬ 
rari denied Monarch Distributing 
Co. v. U. S., 61 S.Ct, 732, 312 U.S. 
695, 85 L.Ed. 1130. 



22A C.J.S, 


§§ 557-558 CRIMINAL LAW 

fused to take notice of certain regulations of the 
commissioner of internal revenue, 27 but in another 
case it was held that the court could take note of 
regulations of the internal revenue department for 
the guidance of its officials in enforcing the federal 
laws coming under its supervision. 28 Regulations 
made by the bureau of animal industry are not 
judicially noticed. 29 

§ 558. Public Officers and Acts and Signa¬ 
tures Thereof 

a. Federal and state officers in general 

b. Executive bodies of state or political 

subdivision 


a. Federal and State Officers in General 

Judicial notice has been taken of the Identity, au¬ 
thority, duties and terms of office of public officers as 
well as of matters of common knowledge pertaining to 
the manner or procedure adopted by them In the per¬ 
formance of their duties. 

Library References 

Criminal Law @=>304(17). 

A court judicially knows the identity of the chief 
executive of the state wherein it sits. 30 Generally, 
courts also take judicial notice of the identity, au¬ 
thority, and duties of other public officers in the 
federal, state, or county government, 31 particularly 


U. S. v. Beard, D.C.Md., 118 F. 
Supp. 297—U. S. v. Moody, UC.Mo., 
102 F.Supp. 315—TJ. S. v. Kemler, 
D.C.Mass., 44 F.Supp. 649. 

U. S. v. Lucas, D.C. Wash., 6 F.2d 
327. 

Ala.—State v. Friedkin, 14 So.2d 363, 
244 Ala. 494. 

Allen v. State, 191 So. 807, 29 
Ala.App. 80, reversed on other 
grounds 191 So. 809, 238 Ala. 437. 
Cal.—People v. International Steel 
Corp., 226 P.2d 587, 102 CA.2d 935. 
D.C.—Sherman v. U. S., MunApp., 36 
A.2d 556. 

Mont.—State v. Kocher, 119 P.2d 35, 
112 Mont. 511. 

Okl.—King v. State, 222 P.2d 771, 92 
Okl.Cr. 267. 

Pa.—Commonwealth v. Fisher, 70 A 
2d 372, 166 Pa.Super. 245. 

16 C.J. p 525 note 62. 

Judicial notice of administrative 
rules and regulations generally 
see Evidence § 39. 

Judicial notice taken of regtilations 
of: 

(1) Secretary of agriculture. 

U.S.—Thornton v. U. S., Ga., 46 S. 

Ct. 585, 271 U.S. 414, 70 L.Ed. 1013. 

U. S. v. Rohe, D.C.N.Y., 218 F. 
182. 

(2) Post office department. 

U.S.—Green v. U. S., C.A.Mass., 176 

F.2d 541—Johnston v. U. S., C.CA. 
Wash., 145 F.2d 137. 

Petersen v. U. S., C.C.A.Hawaii, 
287 F. 17—Foster v. U. S., La., 256 
F. 207, 167 C.CA. 423. 

(3) Commissioner of prohibition. 
Ohio.—Boone v. State, 141 N.E. 841, 

109 Ohio St. 1. 

(4) Treasury department. 

U.S.—In re Quirk, D.C.N.Y., 1 F.2d 

484. 

(5) Secretary of war. 

U.S.—U. S. v. Scott, D.C.R.I., 248 F. 
361—U. S. v. Casey, D.C.Ohio, 247 
F. 362. 

(6) Department of justice. 

U.S.—U. S. v. Schnelderman, D.C. 
Cal., 106 F.Supp. 731. 


(7) Director of bureau of prisons. 
U.S.—In re Morgan, D.C.Iowa, 80 F. 

Supp. 810. 

(8) Naval authorities. 

Va.—Bennett v. Commonwealth, 28 
S.E.2d 13, 182 Va. 7. 

(9) Federal heads of departments, 
when such regulations “are of such 
public interest that it can be said, 
without reasonable debate, the pub¬ 
lic must know of them," such as the 
war department rules requiring 
preservation of finger prints of mem¬ 
bers of army. 

Wash.—State v. Bolen, 254 P. 445, 
448, 142 Wash. 653. 

Maximum prioe regulations may 
be judicially noticed. 

U.S.—U. S. v. Shapiro, C.C.A.N.Y., 
159 F.2d 890, affirmed 68 S.Ct. 1375, 
335 U.S. 1, 92 L.Ed. 1787, rehearing 
denied 69 S.Ct. 9, 335 U.S. 836, 93 
L.Ed. 388—U. S. v. Fried, C.C.A.N. 
Y., 149 F.2d 1011, certiorari denied 
66 S.Ct. 97, 326 U.S. 756, 90 L.Ed. 
454—U. S. v. Lutz, C.C.A.Pa., 142 
F.2d 985. 

Code under National Industrial Re¬ 
covery Act 

Judicial notice was taken of the 
provisions of the code of fair com¬ 
petition for the live poultry indus¬ 
try promulgated pursuant to the pro¬ 
visions of the National Industrial 
Recovery Act. 

U.S.—U. S. v. A. L. A. Schechter 
Poultry Corporation, C.C.A.N.Y., 76 
F.2d 617, reversed in part on other 
grounds and affirmed in part A. L. 
A. Schechter Poultry Corporation 
v. U. S., 55 S.Ct. 837, 295 U.S. 495, 
79 L.Ed. 1570, 97 A.L.R. 947. 

Reasons for rule 

(1) Such rules and regulations 
“become a mass of that body of pub¬ 
lic records of which the courts take 
judicial notice.” 

U.S.—Caha v. U. S., Kan., 14 S.Ct. 
513, 517, 152 U.S. 211, 38 L.Ed. 415. 

(2) Other reasons. 

U.S.—U. S. v. Moody, D.C.Mich., 164 
F. 269. 

16 C.J. p 525 note 62 [a]. 
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Federal register 

Contents of the federal register 
are judicially noticed. 

U.S.—Kempe v. U. S., C.CA.Iowa, 
151 F.2d 680. 

D.C.—Vincent v. U. S., Mun.App., 58- 
A.2d 829. 

Ration orders 

Court judicially notices rules, reg¬ 
ulations, prohibitions, etc., apper¬ 
taining to ration orders. 

U.S.—Sutton v. U. S., C.C.A.Ga., 157 
F.2d 661. 

27. Mass.—Commissioner v. Crane,. 
33 N.E. 388, 158 Mass. 218. 

28. N.C.—State v. Burnett, 110 S.E. 
588, 183 N.C. 703. 

29. U.S.—U. S. v. Rohe, D.C.N.Y., 
218 F. 182. 

30. Ky.—Powers v. Commonwealth, 
61 S.W. 735, 63 S.W. 976, 110 Ky. 
386, 22 Ky.L. 1807, 23 Ky.L. 146, 53 
L.R.A. 245. 

16 C.J. p 525 note 64. 

31. U.S.—Catlette v. U. S. f C.C.A.W. 
Va., 132 F.2d 902. 

Ala.—Cook v. State, 115 So.2d 10L 
269 Ala. 646—Wyatt v. State, 57 So. 
2d 366, 257 Ala. 90. 

Mass.—Commonwealth v. St. John, 
159 N.E. 599, 261 Mass. 510—Com¬ 
monwealth v. Ponzi, 152 N.E. 307, 
256 Mass. 159. 

N.Y.—People v. Reese, 179 N.E. 305, 
258 N.Y. 89, 79 A.L.R. 1329, fol¬ 
lowed in People v. Watterson, 180 
N.E. 330, 258 N.Y. 557. 

Okl.—Garner v. State, 248 P.2d 283, 
96 Okl.Cr. 68. 

S.D.—State v. Ewert, 219 S.W. 817, 
52 S.D. 619. 

Wash.—State v. Christensen, 210 P- 
376, 122 Wash. 236. 

16 C.J. p 525 note 65. 

Judicial notice of position and au¬ 
thority of: 

Court officials see infra § 561(5). 
Judges and justices see infra § 561 
(4). 

Legislators see infra § 559. 

Officers in general see Evidence $ 
37. 



22A C.J.S. 

of those required by law to be commissioned by the 
governor, 32 and of the time prescribed for the be¬ 
ginning and ending of their terms, 33 and of their 
acts and declarations in the course of their official 
duties; 33 - 5 but in one case it was held that judicial 
•notice will not be taken of the identity of the 


CRIMINAL LAW § 558 

persons occupying the different offices of the state at 
a given time. 34 

Judicial notice has been taken of matters of com¬ 
mon knowledge pertaining to the manner or pro¬ 
cedure adopted, in the performance of their duties, 
by certain public officers, 35 such as law enforcement 
officers; 35 * 5 and state trial and appellate courts are 


Duties defined "by statute 

(1) Duties and powers of a public 
officer will be noticed judicially in 
so far as they are defined by stat¬ 
ute. 

3£o.—State v. White, 263 S.W. 192. 

16 C.J. P 525 note 71. 

(2) Where the duties of an office 
are prescribed by some special or pri¬ 
vate law, an indictment charging 
misconduct in office must show the 
source of the duties, but where the 
duties are imposed by a general stat¬ 
ute, the source of the duty need not 
be alleged in the indictment for the 
courts will take judicial notice of 
such duties. 

N.J.—State v. Winne, 96 A.2d 63, 12 
N.J. 152—State v. Weleck, 91 A.2d 
751, 10 N.J. 355. 

Duties arising out of nature of of¬ 
fice 

Court will take judicial notice of 
duties which arise out of very nature 
of office created by general statute. 
JST.J.—State v. Winnie, 96 A.2d 63, 
12 N.J. 152—State v. Weleck, 91 A. 
2d 751, 10 N.J. 355. 

“Prohibition agents” were judicial¬ 
ly known to be agents of the commis¬ 
sioner of internal revenue and the 
treasury department in the enforce¬ 
ment of the National Prohibition 
Act. 

TJ.S.—Dropps v. U. S., C.C.A.Minn., 34 
F.2d 15, certiorari denied 50 S.Ct. 
236, 281 U.S. 720, 74 L.Ed. 1139— 
Kasprowicz v. U. S., C.C.A.Mich., 
20 F.2d 506. 

federal works agency 

Court will take judicial notice that 
the federal works agency is not a 
subdivision of the treasury. 

TJ.S.—U. S. v. MacEvoy, D.C.N.J., 58 
F.Supp. 83. 

Identity judicially known 

(1) Sheriff of county where offense 
•occurred. 

Mich.—People v. Robinson, 74 N.W. 
2d 41, 344 Mich. 353. 

(2) Superintendent of state peni¬ 
tentiary. 

Wash.—State v. Kelly, 328 P.2d 362, 
52 Wash.2d 676—State v. Courser, 
92 P.2d 264, 199 Wash. 559. 

(3) Superintendent of state reform¬ 
atory. 

Wash.—State v. Courser, supra. 

(4) Superintendent of state hos¬ 
pitals. 

Ala.—Hall v. State, 26 So.2d 566, 248 
Ala. 33. 


| Official position judicially known 

State prison warden, an executive 
officer of the state. 

Cal.—People v. Howard, 237 P. 780, 
72 CA 561. 

32- Ala.—Cook v. State, 115 So.2d 
101, 269 Ala. 646. 

Ga.—Osbum v. State, 48 S.E. 965, 
121 Ga. 170. 

33. Ala.—Cook v. State, 115 So.2d 
101, 269 Ala. 646. 

Miss.—Sanders v. State, 105 So. 523, 
141 Miss. 289. 

33.5 Judicial notice has been taken: 

(1) Of declarations by other law 
enforcement agencies as to increase 
In number of drunken drivers. 

Del.—State v. Patnovic, 129 A.2d 780, 
11 Terry 310. 

(2) Of report of probation depart¬ 
ment. 

N.Y.—People v. Martine, 103 N.Y.S. 
2d 85, reversed on other grounds 
105 N.Y.S.2d 673, 278 App.DIv. 966, 
affirmed 103 N.E.2d 897, 303 N.Y. 
789. 

(3) Of decisions of the director of 
selective service. 

U.S.—Bowles v. TJ. S., N.J., 63 S.Ct. 
912, 319 U.S. 33, 87 L.Ed. 1194, re¬ 
hearing denied 63 S.Ct. 1323, 319 
U.S. 785, 87 L.Ed. 1125. 

(4) Of order and directions issued 
in writing by attorney general to 
public prosecuting officer under stat¬ 
ute. 

Ala.—Benton v. State, 18 So.2d 428, 
245 Ala. 625. 

34. Miss.—Sanders v. State, 105 So. 
523, 141 Miss. 289. 

35. Ky.—Hunley v. Commonwealth, 
290 S.W. 511, 217 Ky. 675. 

Mo.—State v. Morro, 280 S.W. 697, 
313 Mo. 114. 

Wash.—State v. Ramstad, 237 P. 994, 
135 Wash. 346. 

35.5 N.J.—State v. Cestone, 118 A. 
2d 416, 38 N.J.Super. 139. 

N.Y.—People, on Complaint of Klein, 
v. Schacher, 47 N.Y.S.2d 371. 

Okl.—Payne v. State, Cr., 276 P.2d 
784. 

Wis.—Bridges v. State, 19 N.W.2d 
529, 247 Wis. 350, rehearing denied 
19 N.W.2d 862, 247 Wis. 350. 
Matters of common knowledge 
(1) Dangers incurred by police of¬ 
ficers in making certain arrests. 
Xj.s.—Bayless v. U. S., C.A.Cal., 200 
F.2d 113, certiorari denied 73 S.Ct. 
788, 345 U.S. 929, 97 L.Ed. 1359. 
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! Ala.—Wilkerson v. State, 129 So. 720, 
24 Ala.App. 53, reversed on other 
grounds 129 So. 722, 221 Ala. 453. 
D.C.—Barrett v. U. S., 64 F.2d 148, 
62 App.D.C. 25. 

(2) Police officers make arrests on 
information which appears reliable 
without ascertaining whether their 
informants are responsible persons. 
Mich.—People v. Ward, 196 N.W. 971, 

226 Mich. 45. 

(3) Without the aid of confidential 
informants, the discovery and pre¬ 
vention of crime would present such 
a formidable task as practically to 
render hopeless the efforts of those 
charged with law enforcement. 

Fla.—Harrington v. State, App., 110 

So.2d 495. 

(4) Working under cover is an ac¬ 
cepted procedure, and In some in¬ 
stances almost the only way in which 
law enforcement officers can proceed, 
especially in the narcotic trade. 
U.S.—Sherman v. U. S. f C.A.Cal., 241 

F.2d 329, certiorari denied 77 S.Ct. 
1299, 354 U.S. 911, 1 L.Ed.2d 1429, 
rehearing denied 78 S.Ct. 78, 355 
U.S. 852, 2 L.Ed.2d 61. 

(5) Persons indicted for offenses 
are not always apprehended and com¬ 
mitted during the term indictment 
is found. 

Mo.—State v. Malone, 301 S.W.2d 
750. 

(6) Law enforcement agencies and 
school authorities are continuously 
and increasingly harassed by pres¬ 
ence of unauthorized persons invad¬ 
ing precincts of schools. 

N.Y.—People v. Johnson, 161 N.E.2d 
9, 6 N.Y.2d 549, 190 N.Y.S.2d 694. 

(7) There are many more of the ar¬ 
rests for traffic violations than ar¬ 
rests which deprive of freedom. 
Mich.—People v. Gonzales, 97 N.W.2d 

16, 356 Mich. 247. 

(8) Local law enforcement au¬ 
thorities are responsive to county 
prosecutor’s concept of law enforce¬ 
ment on pain of possible indictment 
if they do not cooperate with him. 
N.J.—State v. Winne, 96 A.2d 63, 12 

N.J. 152. 

Judicial notice has been taken: 

(1) Of general practice among law 
enforcing agencies of going beyond 
the territorial limits of the appoint¬ 
ing power to detect and apprehend 
criminals who have fled from the vi¬ 
cinity in which the crime was com* 
mitted. 
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required to take judicial knowledge of such rules 
and regulations made by federal officers as are of 
such public interest that it can be said without rea¬ 
sonable debate the public must know of them. 35 * 10 

The court will take judicial notice that a notary 
public is an officer duly authorized by law, before 
whom oaths and affidavits may be taken, 35 * 15 and 
that one may properly, and usually does, swear to 
the truth of an affidavit before a notary public, 35 * 20 
although it has been said to be common knowledge 
that in many instances of official acts by notaries 
nothing is said about an oath and no thought is given 
to it whatever. 35 * 25 Courts have taken judicial no¬ 
tice that an applicant for appointment as a notary 
public is not required to take or present to the 
governor an oath that he is an elector. 35 * 30 

Seals and signatures . Courts recognize the seals 
and signatures of the governor, the heads of depart¬ 
ments, and the principal officers of the state and na¬ 
tional governments. 36 So, judicial notice is taken of 
the signature of the president of the United States, 37 
of the seals of notaries public, 38 and of whether a 
particular officer of the state has a seal. 39 

Officers of another state . Facts relating to the 


identity, duties, and authority of public officers of 
other states may be judicially noticed under some 
circumstances, as where a statute permits judicial 
notice to be taken of the laws of a sister state, 39 * 5 * 
but in a number of cases the courts have refused 
to take judicial notice of such facts. 39 * 10 

b. Executive Bodies of State or Political Sub¬ 
division 

Generally regulations of the principal executive de¬ 
partments of the government are judicially noticed, and 
courts have also Judicially noticed the personnel, duties, 
and terms of office of some executive bodies. 

While it has been said that courts do not or¬ 
dinarily take judicial notice of the regulations of a 
mere administrative body or official, 39 * 50 the weight 
of authority appears to require that regulations of 
the principal executive departments of the govern¬ 
ment are matters which must be judicially no¬ 
ticed, 39 * 55 especially those which are so well estab¬ 
lished and widely published as income tax regula¬ 
tions 39 * 60 or which are expressly authorized by law 
and have the force of a public statute of the 
state. 39 * 65 Thus judicial notice is taken of the reg¬ 
ulations of executive departments of the state where 
statutes so require. 40 Courts do not, however, judi- 


Ky.—Holland v. Commonwealth, 294 
S.W.2d 83. 

(2) That peace officers, who work 
definite shifts, are still charged with 
the duty under their office to act in 
times of emergency in behalf of the 
people generally, even though off 
duty. 

Ky.—Holland v. Commonwealth, su¬ 
pra. 

35.10 Ala.—Allen v. State, 191 So. 
807, 29 AlaApp. 80, reversed on 
other grounds 191 So. 809, 238 Ala. 
437. 

35.15 N.Y.—People v. Browne, S4 N. 

Y.S.2d 759, 184 Misc. 764. 

35.20 N.Y.—People v. Browne, su¬ 
pra. 

35.25 Wash.—State v. Heyes, 269 P. 
2d 577, 44 Wash.2d 579. 

Acknowledgment in absence of sign- 

ear 

It is common knowledge that, in 
many instances, notaries acknowl¬ 
edge signatures to claims, affidavits, 
depositions, and verifications without 
the signer actually being present. 
Wash.—State v. Heyes, supra. 

35.30 Wis.—State v. Zisch, 9 N.W.2d 
626, 243 Wis. 175. 

36. Mass.—Commonwealth v. Ponzi, 
152 N.E. 807, 256 Mass. 159. 

Wash.—State v. Courser, 92 P.2d 264, 
199 Wash. 559. 

16 C.J. P 525 note 67. 

Official signatures and seals judicial¬ 
ly noticed in general see Evidence 
5 38. 


Deputy registrar of vital statistics 
N.D.—State v. Nagel, 28 N.W.2d 665, 
75 N.D. 495. 

Statute requiring all courts to take 
notice of official signature of any of¬ 
ficer of state was held to apply to all 
public officers in state and not sole¬ 
ly to state officers. 

Ky.—Stevens v. Commonwealth, 79 
S.W.2d 227, 267 Ky. 844. 

37. TJ.S.—Estes v. U. S., S.D., 225 F. 
980, 141 C.CA. 102. 

38. Mo.—State v. Zehnder, 168 S.W. 
661, 182 Mo.App. 161. 

Out-of-state notaries 
Cal.—People v. Hollander, 329 P.2d 
740, 163 C.A2d 379. 

39. Cal.—People v. Howard, 237 P. 
780, 72 C.A. 561. 

Wis.—Green Bay Fish Co. v. State, 
202 N.W. 667, 186 Wis. 330. 

39.5 Judicial notice has been taken 
That under laws of Montana war¬ 
den of state prison is legal custodian 
of its records, there being a statute 
permitting judicial notice to be taken 
of the laws of a sister state. 

Cal.—People v. Murphy, 34 P.2d 723, 
139 CA. 722. 

39.10 Judicial notice not taken of: 

(1) Sheriff of a county of another 
state. 

Ala.—Blackburn v. State, 122 So. 702, 
23 AlaApp. 197. 

(2) Identity and authority of the 

custodian of fingerprints of another 
state. I 


N.Y.—People v. Reese, 179 N.E. 305, 
258 N.Y. 89, 79 A.L.R. 1329, follow¬ 
ed in People v. Watterson, 180 N.E. 
330, 258 N.Y. 557. 

39.50 W.Va.—State v. Bunner, 27 
S.E.2d 823, 126 W.Va. 280. 

39.55 N.Y.—People v. Colbert, 81 N. 
Y.S.2d 246, 263 App.Div. 86. 

39.60 N.Y.—People v. Colbert, supra. 

39.65 Ala.—State v. Friedkln, 14 So. 
2d 863, 244 Ala. 494—West v. State, 
6 So.2d 436, 242 Ala. 369. 

Cowan v. State, 22 So.2d 917, 32 
AlaApp. 161, certiorari denied 22 
So.2d 919, 247 Ala. 164—Lovett v. 
State, 6 So.2d 437, 30 AlaApp. 334, 
certiorari denied 6 So.2d 441, 242 
Ala. 356. 

N.Y.—People v. Colbert, 31 N.Y.S.2d 
246, 263 App.Div. 36. 

Okl.—Frazier v. State, Cr., 267 P.2d 
155. 

40. Ala.—Parsons v. State, 88 So. 2d 
209, 251 Ala. 467. 

Cal.—People v. Stewart, 288 P. 57, 
107 C.A., Supp., 757. 

D.C.—Sherman v. U. S., Mun.App., 36 
A.2d 556. 

N.Y.—People on Complaint of Lie- 
bert v. Lipoff, 45 N.Y.S.2d 636, 181 
Misc. 618. 

Okl.—Frazier v. State, Cr., 267 P.2d 
155. 

Vt.—State v. Gladstone, 22 A.2d 490, 
112 Vt. 233. 

Va.—Williams v. Commonwealth, 56 
S.E.2d 537, 190 Va. 280. 

16 C.J. p 525 note 52. 
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•daily notice every action taken by an executive 
board in enforcing its regulations, 41 and it has been 
held that rules, orders, and regulations of executive 
•departments, to be judicially noticed, must be au¬ 
thoritatively settled and generally known in the 
jurisdiction of the court. 42 

Judicial notice has been taken of the creation and 
duties of the bureau of motor vehicles, 42 - 5 of the 
department of public safety, 42 - 10 of an emergency 
relief commission, 43 of a municipal department of 
•charities, 43 - 5 of a state pardon board, 43 - 10 and of 
the welfare board; 43 - 15 and the courts may take 
judicial notice of the performance of duties gen¬ 
erally by the taxing branch of the government. 43 - 20 

So, judicial notice has been taken of the rules and 
regulations validly adopted or promulgated by the 
.alcoholic beverage control board, 43 - 25 the board of 


medical examiners, 43 - 30 the public service commis¬ 
sion, 43 - 35 the state department of conservation, 43 * 40 
the state game commission, 44 and the state tax com¬ 
mission, 44 - 5 and also of wartime licensing regula¬ 
tions of the commissioners of the District of Colum¬ 
bia authorized by act of Congress. 44 * 10 

Judicial notice may also be taken of the num¬ 
ber, identity, and term of office of members of a 
board of medical examiners, 45 of the existence and 
personnel of a state plant board, 46 that a registra¬ 
tion board did not have an exclusive office set apart 
for it in a courthouse, 47 that a rural credit board 
was a state bureau, 48 and of certain records of the 
secretary of a particular state. 49 The rules and 
regulations of a trade board adopted pursuant to a 
statute declaring them to have the force and effect 
of law may be judicially noticed. 50 


discretion of court 

(1) A trial court in its discretion 
may take judicial notice of a rule or 
regulation of an agency or officer of 
the state. 

N.Y.—People v. Johnson, 196 N.Y.S. 
2d 227. 

(2) Such discretion should be ex¬ 
ercised with caution. 

N.Y.—People v. Calabro, 170 N.Y.S. 
2d 876, 7 Misc.2d 732. 

Absence of regulation 

(1) An exception contained in stat¬ 
ute fixing speed limit, which allowed 
for greater speed where permitted by 
state traffic commission, was an es¬ 
sential part of statute and judicial 
notice could not be taken of the ab- 
-sence of any rule or regulation per¬ 
mitting speed in excess of statutory 
limit. 

N.Y.—People v. Palumbo, 130 N.Y.S. 
2d 583. 

(2) It was held, however, that jus- 
lice in a traffic violation case could 
lake judicial notice not only of con- 
lents of state traffic commission cer¬ 
tificate stating that there was no rule 
or regulation permitting speed in ex¬ 
cess of limit but could also take ju¬ 
dicial notice of absence of any rule 
or regulation permitting a speed in 
excess of statutory limit. 

N.Y.—People v. Thomas, 105 N.Y.S. 
2d 611, 199 Misc. 163. 

•41. Ark.—Lee v. State, 217 S.W. 
455, 141 Ark. 490. 

•Publioatioa of required notice 
Court cannot take judicial notice 
lhat the required publication of a no¬ 
tice of systematic tick eradication 
work in a certain county has been 
•had. 

Ark.—Lee v. State, supra. 

^Notices and orders 

It was held that judicial notice 
-could not be taken of the notices j 


from, and orders of, a sanitary live 
stock commission. 

Tex.—McGee v. State, 194 S.W. 951, 
81 Tex.Cr. 210. 

42. Ala.—State v. Friedkin, 14 So. 
2d 363, 244 Ala. 494. 

Wash.—State v. Schmidt, 223 P. 1057, 
128 Wash. 661. 

Judicial notice will not be taken 

| Of interpretation of signs and sig¬ 
nals as provided by manual of the 
state highway board, it not being a 
matter with which every motorist 
is presumably familiar. 

Ga.—Maxwell v. State, 103 S.E.2d 162, 
97 Ga.App. 334. 

42.5 Ind.—Farley v. State, 163 N.E. 
2d 885. 

42.10 Okl.—Frazier v. State, Cr., 267 
P.2d 155. 

43. Ill.—People v. Ciralsky, 196 N. 
E. 733, 360 Ill. 554. 

43.5 U.S.—U. S. v. Sutter, D.C.Cal., 
127 F.Supp. 109. 

43.10 Tex.—Montello v. State, 267 
S.W.2d 557, 160 Tex.Cr. 98. 

43.15 Ohio.—State v. Jones, App., 
145 N.E.2d 458. 

43.20 N.Y.—People v. Colbert, 31 N. 
Y.S.2d 246, 263 App.Div. 36. 

43.25 Ala.—State v. Friedkin, 14 So. 
2d 363, 244 Ala. 494. 

Cowan v. State, 22 So.2d 917, 
32 Ala.App. 161, certiorari denied 
22 So.2d 919, 247 Ala. 164—Wells 
v. State, 17 So.2d 876, 31 Ala.App. 
383, certiorari denied 17 So.2d 878, 
245 Ala. 510—Lovett v. State, 6 
So.2d 437, 30 Ala.App. 334, certio¬ 
rari denied 6 So.2d 441, 242 Ala. 
356. 

In Virginia 

(1) Judicial notice is taken of the 
regulations of its alcoholic bever- j 
age control board pursuant to a I 
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’ statute requiring that such notice he 
taken. 

Va.—Williams v. Commonwealth, 66 
S.E.2d 537, 190 Va. 280—Miller r. 
Commonwealth, 2 S.E.2d 343, 172 
Va. 639. 

(2) Prior to the enactment of this 
statute, notice was not taken of such 
regulations. 

Va.—O’Brien v. Commonwealth, 183 
S.E. 228, 165 Va. 870. 

43.30 Ala.—State v. Friedkin, 14 So. 
2d 363, 244 Ala. 494. 

43.35 Failure to regulate 

On appeal from judgment convict¬ 
ing accused of operating taxicab 
without certificate of convenience 
and necessity from public service 
commission, court Judicially noticed 
that commission had made no rule, 
regulation, requirement, or order at¬ 
tempting to regulate taxicabs. 

Ark.—Marshall v. State, 200 S.W.2d 
491, 211 Ark. 380. 

43.40 Ala.—West v. State, 6 So.2d 
436, 242 Ala. 369. 

44. Wash.—State v. Bird, 97 P.2d 

1076, 2 Wash.2d 286—State v. 

Smith, 85 P.2d 651, 197 Wash. 363. 

44.5 Iowa.—State v. Garland, 94 N. 
W.2d 122, 250 Iowa 428. 

44.10 D.C.—Savage v. District of Co¬ 
lumbia, Mun.App., 54 A.2d 562. 

45. Or.—State v. Lee Chue, 279 P. 
285, 130 Or. 99. 

46. Ark.—Howard v. State, 242 S.W. 
818, 154 Ark. 430. 

47. S.C.—State v. Gregory, 172 S.E. 
692, 171 S.C. 535. 

48. S.D.—State v. Ewert, 219 N.W. 
817, 52 S.D. 619. 

49. See supra § 555(1}. 

50. Del.—Becker v. State, 185 A. 92, 
7 WW.Harr. 454. 
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Some authorities take judicial notice of regula¬ 
tions adopted by a state board to enforce laws re¬ 
lating to diseased animals, 51 but others do not. 52 
So, too, some authorities have held that rules, orders, 
and regulations promulgated by a state board of 
health will be judicially noticed by courts of the 
state, 53 while others have held the contrary. 54 An 
order of a board of health of a city was not judi¬ 
cially noticed, 55 but the courts may take judicial 
notice that the investigating facilities of a city health 
officer are necessarily limited. 55 * 5 

Courts have refused judicially to notice rules pro¬ 
mulgated by a commissioner of agriculture, 56 rules 
and regulations of the director of fisheries 56 * 5 or 
of a state fisheries board, 57 an ordinance of a state 
highway 58 or park 59 commission, regulations of a 
liquor, or alcoholic beverage control board, 60 orders 
of a minimum wage commission, 61 the code of ethics 
of a police department, 62 the rules, records, or pro¬ 
ceedings of county commissioners or a county board 
of revenue, 63 and rules, regulations, or orders of an 
administrative agency of a municipality. 63 * 5 The 
court is unauthorized to take judicial notice that the 
public utilities commission has failed to prescribe 
a form of annual report where the matter is violent¬ 
ly in dispute. 63 * 10 Further, although there is some 
authority holding otherwise, 63 * 15 it has been held 


that courts cannot judicially notice whether a branch 
office of a state department has been established. 64 

§ 559. Legislative Department 

Judicial notice has been taken of various matter* 
relating to the legislative department of the state and 
federal governments. 

Library References 

Criminal Law <§=>304(9,16). 

While it has been held that the court will not take 
judicial notice of any proceedings before Con¬ 
gress, 64 * 50 judicial notice has been taken of reports 
of congressional committees. 64 * 55 The court will 
take judicial notice of the dates when the legislature 
convened and adjourned, 64 * 60 of the length and time 
of sessions of the legislature, 64 * 65 the time when a 
particular session terminated, 64 * 70 and that a particu¬ 
lar person was a member of the legislature. 64 * 75 It 
is common knowledge that the legislators are sworn 
in a body, that the oath is oral, and that no record 
thereof is kept in the office of the secretary of 
state. 64 * 80 

Legislative records and journals . Judicial notice 
is taken of the records of the legislature 64 * 85 and of 
the clerks of both houses; 64 * 90 and although there 
are decisions to the contrary, 65 the weight of au- 


51. Ark.—Lee v. State, 217 S.W. 445. 
141 Ark. 490—Palmer v. State, 208 
S.W. 438, 137 Ark. 160—Cazort v. 
State, 198 S.W. 103, 130 Ark. 453. 

3 C.J. p 59 note 16. 

52. Ala.—Childs v. State, 78 So. 308, 
16 Ala.App. 392—Pierson v. State, 
76 So. 487, 16 Ala.App. 197—Pow¬ 
ell v. State, 75 So. 269, 16 Ala.App. 
63—Curlee v. State, 75 So. 268, 16 
Ala. App. 62. 

Proclamation of governor required 
Court and jury will take judicial 
notice of regulations of live stock 
sanitary commission proclaimed by 
governor, but not of regulations not 
so proclaimed. 

Tex.—Mulkey v. State, 201 S.W. 991, 
83 Tex,Cr. 1. 

53. Ark.—State v. Martin, 204 S.W. 
622, 134 Ark. 420. 

District board of health 
Ohio.—State v. Waller, App., 69 N.E. 
2d 438, affirmed 55 N.E.2d 654, 143 
Ohio St. 409. 

54. Utah.—State v. Goss, 11 P.2d 
340, 79 Utah 559. 

W.Va.—State v. Bunner, 27 S.E.2d 
823, 126 W.Va. 280. 

55. Conn.—State v. Tyrell, 1 22 A. 
924, 100 Conn. 101. 

55.5 Ill.—People v. Bundesen, 109 
N.E.2d 385, 348 Ill.App. 519. 

56 . Ga.—Cone v. State, 191 S.E. 250, 
184 Ga. 316. 


56.5 Wash.—State v. Schulze, 322 P. 
2d 839, 51 Wash.2d 878. 

57. Wash.—State v. Schmidt, 223 P. 
1057, 128 Wash. 661. 

58. N.C.—State v. Toler, 142 S.E. 
715, 195 N.C. 481. 

59. Ill.—People v. Lloyd, 178 Ill. 
App. 66. 

60. Mont.—State v. Andre, 54 P.2d 
566, 101 Mont. 366. 

61. Minn.—State v. Allyn, 184 N.W. 
787, 150 Minn. 123. 

62. Conn.—State v. Schleifer, 130 A. 
184, 102 Conn. 708. 

63. Ala.—Sullivan v. State, 98 So. 

323, 19 Ala.App. 484—Oliver v. 

State, 79 So. 313, 16 Ala.App. 533. 

Fla.—Livingston v. State, 145 So. 761, 
108 Fla. 193, corrected on other 
grounds 152 So. 205, 113 Fla. 391. 
Ind.—Hitch v. State, 4 N.E.2d 184, 
210 Ind. 588. 

Judicial notice as to boundaries of 
supervisorial districts see supra § 
541(1). 

63.5 Ohio.—City of Toledo v. Tuck¬ 
er. 133 N.E.2d 411, 99 Ohio App. 
346. 

63.10 Ohio.—State v. Seyffert, 6 Ohio 
Supp. 1, motion overruled, App., 
37 N.E.2d 970, and affirmed, App., 
72 N.E.2d 801. 

63.15 N.T.—People v. Colbert, 31 N. 
Y.S.2d 246, 26 3 App.Div. 36. 
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64. Ill.—People v. Allen, 195 N.E. 
478, 360 Ill. 36. 

64.50 D.C.—U. S. v. Emspak, D.C., 
95 F.Supp. 1010. 

Legislative history of particular stat¬ 
utes see supra § 549. 

64.55 U.S.—Carolene Products Co. v. 
U. S., W.Va., 65 S.Ct. 1, 323 U.S. 
18, 89 L.Ed. 15, 155 A.L.R. 1371. 
64.60 Okl.—Gardner v. State, Cr. f 
273 P.2d 455. 

64.65 Becess between specified dates 

Mo.—State v. Knight, 206 S.W.2d 330, 
356 Mo. 1233. 

64.70 Okl.—Jackson v. State, 140 P. 
2d 606, 77 Okl.Cr. 160. 

64.75 Okl.—Jackson v. State, supra. 

64.80 Tex.—Van Hodge v. State, 191 
S.W.2d 24, 149 Tex.Cr. 64. 

64.85 Ark.—Barber v. State, 174 S. 

W.2d 545, 206 Ark. 187. 

Mo.—State v. Massey, 219 S.W.2d 326, 
358 Mo. 1108. 

64.90 W.Va.—State v. Heston, 71 S. 
E.2d 481, 137 W.Va. 375. 

65. Ill.—People v. Braun, 92 N.E. 

917, 246 Ill. 428, 20 Ann.Cas. 472. 
“Legislative journals are not sub¬ 
jects of judicial notice . . . but 

must be proved as other facts are 
proved." 

Md.—Miggins v. State, 184 A. 911, 
913, 170 Md. 454. 
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thority holds that, in ascertaining the validity or 
construction of a statute, courts may take judicial 
notice of the contents of legislative journals re¬ 
quired by law to be kept. 66 

§ 560. Judicial Department 

It Is common knowledge that the criminal courts are 
extremely busy, and that the tax burden arising from 
the administration of justice is extremely high. 

Library References 

Criminal Law <&»304(13-16). 

It is common knowledge, and the courts take ju¬ 
dicial notice, that criminal courts, particularly in the 
larger counties, are extremely busy, 66 - 50 that the 
burden on the taxpayers arising from the admin¬ 
istration of justice is extremely high, even in the 
most efficiently conducted courts, 66 - 66 and that the 


CRIMINAL LAW §§ 559-561(1) 

problem of determining what remedies were avail¬ 
able, under varying circumstances to persons con¬ 
victed in the state courts and thereupon confined to 
penal institutions, occupied considerable attention 
of the courts and the bar for a number of years. 66 * 60 

§ 561(1). - Organization, Jurisdiction, 

and Powers of Courts 

Judges take Judicial notice of the organization, Juris¬ 
diction, and powers of their own court and of other tri¬ 
bunals within the Jurisdiction. 

Judges take judicial notice of the organization, 
powers, and jurisdiction, including territorial juris¬ 
diction, of their own court and of other tribunals 
of the same sovereignty, at least those established by 
constitution or statute, 67 and that a crime committed 


66. Ala.—Weeks v. State, 97 So.2d 
161, 39 Ala.App. 231—Lovelady v. 
State, 74 So. 734, 15 Ala.App. 615. 

Ark.—Jones v. State, 242 S.W. 377, 
154 Ark. 288—Jackson v. State, 142 
S.W. 1153, 101 Ark. 473. 

Idaho.—State v. Witzel, 312 P.2d 
1044, 79 Idaho 211. 

Mo.—State v. Adams, 19 S.W.2d 671, 
323 Mo. 729. 

W.Va.—State v. Heston, 71 S.E.2d 481, 
137 W.Va. 375. 

Legislative journals Judicially no¬ 
ticed in general see Evidence § 
43. 

66.50 Cal.—People v. George, 205 P. 

2d 464, 91 C.A.2d 537. 

Ill.—City of Chicago v. Dryier, 59 
N.E.2d 700, 325 Ill.App. 258. 

N.C.—State v. Scoggin, 72 S.E.2d 97, 
236 N.C. 1. 

66.55 Cal.—People v. Norton, 115 P. 
2d 44, 45 C.A.2d 789. 

66.60 Ill.—People v. Dale, 92 N.E.2d 
761, 406 Ill. 238. 

67. U.S.—Markham v. U. S., C.A.Va., 
215 F.2d 5G, certiorari denied 75 
S.Ct. 360, 348 U.S. 939, 99 L.Ed. 
735—Morris v. U. S., C.C.A.La., 128 
F.2d 912, certiorari denied Lacy v. 
U. S., 63 S.Ct. 60, 317 U.S. 661, 87 
L.Ed. 531, stay denied 63 S.Ct. 71, 
317 U.S. 595, rehearing denied 63 
S.Ct. 156, 317 U.S. 708, 87 L.Ed. 
564—Brown v. U. S., Tex., 257 F. 
46, 168 C.C.A. 258, reversed on other 
grounds 41 S.Ct. 501, 256 U.S. 335, 
65 L.Ed. 961, 18 A.L.R. 1276. 

U. S. v. Carrillo, D.C.Cal., 13 F. 
Supp. 121. 

U. S. v. Frank Black Spotted 
Horse, D.C.S.D., 282 F. 349. 

Ala.—Muse v. State, 196 So. 148, 29 
Ala.App. 271, certiorari denied 196 
So. 151, 239 Ala. 557. 

Ark.—Ragsdale v. State, 200 S.W. 
802, 132 Ark. 210. 

Cal.—People v. Sanchez, 132 P.2d 
810, 21 C.2d 466. 


Colo.—Papas v. People, 55 P.2d 1330, 
98 Colo. 306, followed In 55 P.2d 
1337, 98 Colo. 336. 

Conn.—Wojculewicz v. Cummings, 
138 A.2d 512, 145 Conn. 11, certio¬ 
rari denied 78 S.Ct. 1010, 356 U.S. 
969, 2 L.Ed.2d 1075. 

D.C.—Weatherholz v. District of Co¬ 
lumbia, Mun.App., 109 A.2d 376. 

Fla.—Coston v. State, 198 So. 467, 
144 Fla. 676. 

Ind.—Ingersoll v. Kunkel, 4 N.E.2d 
183, 210 Ind. 482—Juskulski v. 

State, 190 N.E. 423, 206 Ind. 503— 
Stephenson v. Daly, 158 N.E. 289, 
200 Ind. 196. 

Kan.—State v. Osborne, 241 P.2d 506, 
172 Kan. 596. 

Ky.—Allen v. Commonwealth, 114 S. 
W.2d 757, 272 Ky. 533. 

Miss.—Graham v. State, 17 So.2d 210, 
196 Miss. 382. 

Mo.—State v. White, 263 S.W. 192- 
State v. Logan, 186 S.W. 979, 268 
Mo. 169. 

N.D.—State v. Seeb, 37 N.W.2d 341, 
76 N.D. 473. 

N.J.—Gaiz v. New Jersey Soc. for 
Prevention of Cruelty to Animals, 
153 A. 708, 9 N.J.Misc. 271—Rou 
v. Peer, 134 A. 843, 4 N.J.Misc. 867, 
followed in Courter v. Peer, 134 A. 
844, 4 N.J.Misc. 865. 

N.Y.—People ex rel. Koplitz v. War¬ 
den of Penitentiary, 184 N.Y.S. 254, 
112 Misc. 598, 38 N.Y.Cr. 388. 

Okl.—Slater v. State, Cr,, 296 P.2d 
193—Carr v. State, 216 F.2d 333, 
91 Okl.Cr. 94, certiorari denied 71 
S.Ct. 28, 340 U.S. 840, 95 L.Ed. 616 
—Leasure v. State, 283 P. 1023, 46 
Okl.Cr. 70—Underhill v. State, 237 
P. 628, 31 Okl.Cr. 149—Edwards v. 
State, 219 P. 427, 25 Okl.Cr. 167. 

Tex.—Bonds v. State, 286 S.W.2d 313, 
162 Tex.Cr. 419—Curry v. State, 
248 S.W.2d 166, 157 Tex.Cr. 237— 
Garza v. State, 136 S.W.2d 861, 138 
Tex.Cr. 403—Curry v. State, 12 S. 
W.2d 796, 798, 111 Tex.Cr. 264— 
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Haley v. State, 223 S.W. 202, 87 
Tex.Cr. 519. 

Vt.—State v. Gignac, 129 A.2d 499, 
119 Vt. 471—State v. Hilliker, 97 
A.2d 119, 117 Vt. 569. 

Wash.—In re Boggie, 163 P.2d 575, 
24 Wash.2d 102—In re Van Wag¬ 
ner, 163 P.2d 674, 24 Washed 99. 
16 C.J. p 526 notes 76, 77. 

Judicial notice of: 

Geographical facts see supra § 540. 
Organization, jurisdiction, and 
powers of courts generally see 
Evidence § 45. 

“All courts of justice are hound to 
take judicial notice of the territorial 
extent of the jurisdiction exercised 
by the government whose laws they 
administer, or of its recognition or 
denial of the sovereignty of a for¬ 
eign power, as appearing from the 
public acts of the legislature and ex¬ 
ecutive, although those acts are not 
formally put in evidence, nor in ac¬ 
cord with the pleadings.” 

U.S.—Jones v. U. S., Md., 11 S.Ct. 80, 
84, 137 U.S. 202, 34 L.Ed. 691. 

Number of courts in county 

Court of Criminal Appeals would 
take judicial knowledge that there 
is more than one district court in 
named county. 

Tex.—Ex parte Miller, Cr., 323 S.W. 
2d 436—Ex parte Hamilton, 290 S. 
W.2d 673, 163 Tex.Cr. 283. 

Judicial notice has been taken by 

one court with respect to another: 

(1) That such other court was 
composed of several judges. 

Wash.—State v. Kelch, 195 P. 1023, 

114 Wash. 601. 

(2) That a judge thereof did not 
have custody of county funds. 

Ky.—Commonwealth v. Fitzpatrick, 
264 S.W. 1104, 204 Ky. 483. 

(3) That in the trial of criminal 
cases, admission of evidence Is un¬ 
der control of trial judge of such 
other court. 



§§ 561 (1) —561 (3) CRIMINAL LAW 

at any place within the boundary lines of its district 
is within its jurisdiction. 67 * 5 The official seals of 
such other tribunals are also judicially known. 68 
Further, state courts judicially notice the existence 
and jurisdiction of federal courts operating within 
the state, 69 but not generally of the jurisdiction of 
the courts of another state. 70 

§ 561(2), -Judicial Districts 

Courts know the boundaries of Judicial districts and 
the particular districts in which named places are located. 

A federal court judicially knows the boundaries 
of the federal judicial districts, 71 and the particu¬ 
lar district or division thereof in which a named 
city or town is located. 72 A state court takes ju¬ 
dicial notice of the existence and boundaries of 
state 73 and federal 74 judicial districts, and also the 
particular district in which named political divi- 


22A C.J.S. 

sions of the state are located. 75 It takes notice of 
the changes in the judicial circuits in the state, 76 *5 
and it knows the district of a justice of the peace, 76 
except where the district is established not by public 
act, but by order of a county board. 77 

Judicial notice of the location generally of po¬ 
litical divisions of states is discussed supra § 541 
(1). As to notice of judicial districts generally see 
Evidence § 46. 

§ 561(3). -Terms and Sessions of Courts 

and Quasi-Judicial Bodies 

Courts judicially know their own terms and sessions 
and those of other tribunals. 

Every court judicially knows its own terms and 
sessions and those of other courts in the same ju¬ 
risdiction, at least so far as fixed by constitutional 
or statutory provisions, 78 and, accordingly, takes 


Colo.—Papas v. People, 55 P.2d 1330, 
98 Colo. 306, followed In 55 P.2d 
1337, 98 Colo. 336. 

67.5 N.D.—State v. Seeb, 37 N.W.2d 
341, 76 N.D. 473. 

68. Okl.—Dobbs v. State, 114 P. 358, 
115 P. 370, 6 Okl.Cr. 475. 

Pa.—Commonwealth v. Socci, 110 A. 
2d 862, 177 Pa.Super. 426. 

Necessity of seal 

"Court Judicially knows that jus¬ 
tices of peace are not required to 
have seals or to authenticate their 
acts under seal." 

Miss.—Murphy v. State, 144 So. 699, 
164 Miss. 296. 

69. Ill.—People y. Van Acker, 265 
Ill.App. 175. 

Nonexistence of named federal court 

Court of criminal appeals judicial¬ 
ly knows that there is no such court 
as federal court of Wichita County, 
Tex. 

Tex.—Lucas v. State, 86 S.W.2d 638, 
129 Tex.Cr. 213. 

70. Ky.—Allen v. Commonwealth, 
114 S.W.2d 757, 272 Ky. 533. 

71. U.S.—U. S. v. Johnson, D.C.Or., 
26 F.Cas.No.15,488, 2 Sawy. 482. 

72. U.S.—Dean v. U. S., CAMo., 246 
F.2d 335—U. S. v. Echeles, CA.I11., 
222 F.2d 144, certiorari denied 76 
S.Ct. 58, 360 U.S. 828, 100 L.Ed, 
739, rehearing' denied 76 S.Ct. 176, 
350 U.S. 905, 100 L.Ed. 795—U. S. 
y. Jones, C.A.I11., 174 F.2d 746— 
Herman v. U. S., C.C.A.Tex., 48 F. 
2d 479—Portman v. U. S., C.C.A. 
Mo., 34 F.2d 406—Duree v. U. S., C. 
CA.OR1., 297 F. 70—Goldstein v. U. 
S., Ill., 256 F. 813, 168 C.C.A. 159. 

U. S. v. Anderson, D.C.Wash. f 60 
F.Supp. 649, reversed on other 
grounds 66 S.Ct. 1213, 328 U.S. 699, 
90 L.Kd. 1529. 

U. S. v. Tait, D.C.A1&., 6 F.2d 
942. 


73. Ala.—Holcombe v. State, App., 
110 So.2d 342. 

Ark.—Evans v. State, 9 S.W.2d 320, 
177 Ark. 1076—Hemmingway v. 
State, 255 S.W. 556, 161 Ark. 139. 
Ga.—Gates v. State, 38 S.E.2d 311, 
73 GaApp. 824. 

N.D.—State v. Seeb, 37 N.W.2d 341, 
76 N.D. 473. 

Tex.—White v. State, 195 S.W.2d 144, 
149 Tex.Cr. 468. 

Vt.—State v. Gignac, 129 A.2d 499, 
119 Vt. 471—State v. Hilliker, 97 
A.2d 119, 117 Vt, 569. 

J 16 C.J. p 526 note 81. 

Composition of particular district 
Court took judicial cognizance of 
the fact that a particular Judicial 
district was composed of more than 
one parish. 

La.—State v. Vial, 96 So. 796, 153 La. 
8 83. 

74. Mo.—State v. Fraker, 49 S.W. 
1017, 148 Mo. 143. 

75. Ala.—Holcombe v. State, App., 
110 So.2d 342. 

Ark.—Hemmingway v. State, 255 S. 

W. 556, 161 Ark. 139. 

Ga.—Gates v. State, 38 S.E.2d 311, 73 
GaA-pp. 824. 

Tex.—Greiner v. State, 249 S.W.2d 
601, 157 Tex.Cr. 479—White v. 

State, 195 S.W.2d 144, 149 Tex.Cr. 
468—McIntosh v. State, 213 S.W. 
659, 85 Tex.Cr. 417. 

16 C.J. p 526 note 83. 

Jurisdiction of circuit court; judi¬ 
cial notice taken: 

(1) That a named county was 
within the jurisdiction of a particu¬ 
lar circuit court. 

Ala.—White v. State, 101 So. 312, 20 
Ala App. 213. 

(2) That a certain precinct of a 
county was within a particular di¬ 
vision of a named circuit court. 

Ala.—Lagle v. State, 126 So. 181, 23 

Ala App. 400. I 


(3) That the judge of a named in¬ 
ferior court was in territory under 
jurisdiction of a particular division 
of a named circuit court. 

Ala.—Dabbs v. State, 104 So. 684, 20 
Ala.App. 638. 

75.5 Fla.—Wilson V. State, 82 So. 
600, 78 Fla. 41. 

76. Miss.—Beal v. State, 66 So. 985, 
108 Miss. 524. 

77. Miss.—Slaton v. State, 98 So. 
838, 134 Miss. 419—Elzey v. State, 
70 So. 579, 110 Miss. 502. 

78. Ala.—JImmerson v. State, 97 So. 

746, 19 Ala.App. 306, certiorari de¬ 
nied Ex parte Jimmerson, 97 So. 

747, 210 Ala. 218—State v. Heflin, 
96 So. 459, 19 Ala.App. 222. 

Colo.—Hardy v. People, 292 P.2d 973, 
133 Colo. 201—Gallegos v. People, 
234 P.2d 619, 124 Colo. 55—Best v. 
People ex rel. Florom, 212 P.2d 
1007, 121 Colo. 100—Milow v. Peo¬ 
ple, 3 P.2d 1077, 89 Colo. 469. 

D.C.—Burns v. District of Columbia, 
Mun.App., 34 A.2d 714. 

Ga,—Waller v. State, 138 S.E. 67, 164 
Ga. 128. 

Bryning v. State, 70 S.E.2d 779, 
86 GaApp. 35. 

Ill.—People v. Grandstaff, 154 N.E. 
448, 324 Ill. 70. 

Ind.—Rose v. State, 36 N.E.2d 767, 
219 Ind. 44. 

Stratton v. State, 165 N.E. 555, 
89 IndApp. 414. 

Ky.—Sowders v. Commonwealth, 248 
S.W. 187, 197 Ky. 834. 

Me.—State v. Laflamme, 99 A. 772, 
116 Me. 41. 

Mo.—State v. Bubenyak, 56 S.W.2d 
43, 331 Mo. 549. 

N.Y.—People ex rel. Thierry v. Glas¬ 
ses 149 N.Y.S.2d 596, 1 A.D.2d 929. 
N.C.—State v. Anderson, 47 S.E.2d 1* 
228 N.C. 720. 

Okl.—Application of Hayes, Cr., 301 
P.2d 701—Glover v. State, 134 P.2d 
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notice of the fact that the offices of the magistrate 
are usually closed during the night. 78 * 5 Sessions of 
a board of county commissioners thus prescribed are 
likewise judicially known. 79 

§ 561(4). -Judges and Justices 

Judicial notice has been taken of facts relating to 
Judges and Justices, Including their identity, qualification, 
experience, competency, and term of office. 

It is generally held that state courts judicially 
notice the identity of their own judges and of the 
judges of the various other courts in the state, 80 in- 


CRIMINAL LAW §§ 561(3)-561(4) 

eluding judges of the municipal court, 80 * 5 justices 
of the peace 81 and justices of police courts. 82 Ju¬ 
dicial notice has been taken of the qualification of a 
judge, 82 * 5 his judicial experience, 82 * 10 his compe¬ 
tency, 82 * 15 and the period during which he has 
been in office. 82 * 20 Further, it has been judicially 
noticed that a designated person was not a judge of 
any circuit court of the state 82 * 25 or of a specified 
district, 82 * 30 and that during a certain period a coun¬ 
ty has been without a county judge, and no judge 
was available to handle the regular criminal jury cal¬ 
endar. 82 * 35 


144, 76 Okl.Cr. 53—Ex parte Mea¬ 
ner, 250 P. 541, 35 Okl.Cr. 252. 
Term.—Buchannon v. State, 146 S.W. 

2d 952, 177 Tenn. 140. 

Tex.—-Williams v. State, 83 S.W.2d 
337, 128 Tex.Cr. 631. 

16 C.J. P 626 note 87. 

Terms and sessions of courts and 
quasi-judicial bodies judicially no¬ 
ticed in general see Evidence § 47. 

“This court will take judicial no¬ 
tice of the circumstances surround¬ 
ing the holding of court at a speci¬ 
fied term, district, and place." 
U.S.—Gordon v. U. S., C.C.A.Okl., 18 
F.2d 531, 532. 

Adjourned and special sessions 

“We take judicial notice of the reg¬ 
ular terms of circuit courts of this 
state, but not so as to adjourned and 
special sessions which may be held 
only on compliance with the provi¬ 
sions of the statute authorizing the 
same. If an adjourned term or spe¬ 
cial session is relied on, the record 
on appeal should disclose its author¬ 
ity to act." 

Ind.—Glaser v. State, 183 N.E. S3, 35, 
204 Ind. 59. 

Beginning and end 

Supreme court will take judicial 
notice of beginning and end of term 
of court fixed by statute. 

Ind.—Williams v. State, 119 N.E.2d 
547, 233 Ind. 527. 

78.5 Ariz.—State v. Johnson, 211 P. 

2d 469, 69 Ariz. 203. 

D.C.—Garner v. U. S., 174 F.2d 499, 
84 U.S.App.D.C. 361, certiorari de¬ 
nied 69 S.Ct. 1502, 337 U.S. 945, 93 
L.Ed. 1748. 

Tex.—Beeland v. State, 193 S.W.2d 
687, 149 Tex.Cr. 272. 

79. Ind.—Collins v. State, 58 Ind. 5. 

80. Ala.—McCormick v. State, 112 
So. 809, 22 Ala.App. 98—Williams 
v. State, 92 So. 28, 18 Ala.App. 286. 

Ga.—Fluker v. State, 1 S.E.2d 29, 
187 Ga. 418—Williams v. State, 1 
S.E.2d 27, 187 Ga. 415—Fountain v. 
State, 101 S.E. 294, 149 Ga. 519, 
opinion conformed to 101 S.E. 712, 
24 Ga.App. 558. 

III.—People v. McCullough, 27 N.E.2d 
473, 305 IlLApp. 269—People v. 
Mosley, 245 IllA.pp. 388. 


Ky.—Belcher v. Commonwealth, 284 
S.W. 1023, 215 Ky. 193. 

N.J.—Rou v. Peer, 134 A- 843, 4 N. 
J.Misc. 867, followed In Courter v. 
Peer, 134 A. 844, 4 N.J.Misc. 865. 
N.C.—State v. Anderson, 47 S.E.2d 
1, 228 N.C. 720. 

Okl.—Edwards v. State, 219 P. 427, 
25 Okl.Cr. 167. 

Tenn.—Bradford v. State, 128 S.W.2d 
627, 174 Tenn. 526. 

Tex.—Strahan v. State, 221 S.W. 976, 
87 Tex.Cr. 324. 

16 C.J. p 526 note 90. 

Judicial notice as to judges general¬ 
ly see Evidence § 48. 

Judge specially appointed pursuant 
to law is judicially noticed to the 
same extent as the regular incum¬ 
bent. 

Ala.—Bell v. State, 22 So. 526, 115 
Ala. 25. 

Buies of court as to allotment of 
Judges, to carry out the provisions 
of statutes, are not judicially known 
in other courts. 

La.—State v. Arbuno, 30 So. 163, 105 
La. 719. 

“Principal officers' 1 of state govenu 
meat 

Accession to office and official sig¬ 
nature of a superior court judge 
must be judicially noticed, pursuant 
to a provision requiring such notice 
to be taken of “the principal officers" 
of the government of the state. 

Cal.—People v. Knoblock, 104 P. 
1012, 11 C.A. 333. 

80.5 Ill.—People v. McCullough, 27 
NJE3.2d 473, 305 IlLApp. 269. 

81. Del.—May v. State, 132 A. 861, 
3 W.W.Harr. 160. 

Wash.—State v. Christensen, 210 P. 

376, 122 Wash. 236. 

16 C.J. p 526 note 91. 

Notary public and ex officio justice 
Judicial notice was taken that a 
named person was a notary public 
and ex officio justice of the peace, 
and also of the beginning and end¬ 
ing of his term of office. 

Ala.—Bryant v. State, 184 So. 288, 28 
Ala.App. 363—Williams v. State, 
125 So. 690, 23 Ala.App. 365—Cor¬ 
bin v. State, 74 So. 729, 15 AlaA.pp. 
602. 


County judge having justice's crim¬ 
inal jurisdiction 

Court took judicial notice that an 
individual who signed a search war¬ 
rant as justice of the peace was in 
fact a county judge vested with the 
same criminal jurisdiction as a jus¬ 
tice of the peace. 

Tenn.—Bradford v. State, 128 S.W.2d 
627, 174 Tenn. 526. 

82. Mass.—Commonwealth v. Jeffts, 
14 Gray 19. 

N.Y.—People v. Davis, 183 N.Y.S.2d 
947, 16 Misc.2d 165. 

82.5 Fla.—State v. Schaag, App., 115 
So.2d 783. 

82.10 Judicial notice has been taken 

That present circuit judge of des¬ 
ignated thirteenth judicial district 
has held court in many other judicial 
districts. 

Or.—State v. Nagel, 202 P.2d 640, 185 
Or. 486, certiorari denied 70 S.Ct. 
60, 338 U.S. 818, 94 L.Ed. 495. 

82.15 Justice of the peace 

County court took judicial notice 
that there Is probably no more com¬ 
petent justice of peace in the county 
than the incumbent before whom the 
matter was pending. 

N.Y.—People v. Paine, 104 N.Y.S.2d 
528. 

82.20 Ark.—Fisher v. State, 174 S. 

W.2d 446, 206 Ark. 177. 

Cal.—McKay v. Superior Court in and 
for Shasta County, 220 P.2d 945, 
98 C.A.2d 770. 

Death of judge was Judicially no¬ 
ticed. 

U.S.—Kreiner v. U. S. f C.C.A.N.Y., 11 
F.2d 722, certiorari denied 46 S.Ct. 
639, 271 U.S. 688, 70 LJEd. 1152. 
Designation of judge may be judi¬ 
cially noticed. 

Ohio.—State ex rel. Dake v. Alvis, 
144 N.E.2d 223, 103 Ohio App. 38. 

82.25 Ala.—Cobb v. State, 35 So.2d 
86, 250 Ala. 496. 

82.30 Tex.—Dawes v. State, 222 S.W. 
560, 87 Tex.Cr. 452. 

82.35 N.J.—State v. Dandridge, 117 
A.2d 153, 37 N.J.Super. 144. 
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Judicial notice was taken of the basis on which 
the justices of the peace of a particular county 
were compensated, 83 that justices of the peace are 
■often disqualified under constitutional provisions, 83 - 5 
and that there are many districts in the state where 
there is, and has been for many years, no justice of 
the peace. 83 * 10 

It is a matter judicially known in the state courts 
that the federal courts of the state are conducted by 
jurists of unimpeachable character. 83 * 15 Judges of 
federal courts are probably judicially cognizant of 
all the other federal judges, 84 but neither federal 
nor state courts take judicial notice of justices of the 
peace of a state other than that in which the court is 
sitting. 85 

§ 561(5). - Court Officials and Agencies 

Courts take judicial notice of the operations of their 
own agencies, and of the names, official character, offi¬ 
cial signatures, rights, and powers of their own officers, 
and also of matters relating to their appointment and 
salary. 

Although not required to take judicial notice of 
what officers are the officers of another district 
court, even though they are in the same circuit, 85 - 50 
courts take judicial notice of the operations of their 


22A C.J.S. 

own agencies, 85 - 55 of the names of their own 
officers, 86 the official character of such officers, 87 
their official signatures, 88 their rights and pow¬ 
ers, 88 - 5 and also of matters delating to their appoint¬ 
ment 88 * 10 and salary. 88 * 15 A federal district court 
will take judicial notice of the fact that there are 
United States commissioners at various designated 
places within the state and within the jurisdiction 
of the court. 88 * 20 

State courts take judicial notice of all federal 
courts and of their officials, either elected or appoint¬ 
ed, operating within the state, as well as the duties 
of those officials; 88 - 25 and it is a matter judicially 
known in the state courts that the federal courts 
of the state are conducted by officials of unim¬ 
peachable character. 88 * 30 

§ 561(6).-Clerks 

A court Judicially knows the name, powers, and sig¬ 
nature of its clerk and the procedure adopted in the 
performance of his duties. 

A court judicially knows its own clerk, 89 his 
name, 90 his powers, 90 - 5 his signature, 91 and the 
procedure adopted in the performance of his du¬ 
ties. 91 - 5 It has been held that a court likewise knows 


83. Ind.—State v. Schelton, 186 N. 
E. 772, 205 Ind. 416. 

Effect of decreasing* fees 

It was held common knowledge 
that effect of taking certain jurisdic¬ 
tion from justices of the peace, and 
-depriving them of the fees connected 
with the exercise of such jurisdiction, 
would he practically to abolish their 
courts by so reducing emoluments of 
office that few competent persons 
would be willing to assume duties 
thereof. 

Fla.—State ex rel. Powell v. Leon 
County, 182 So. 639, 133 Fla. 68. 

83.5 Miss.—Farrar v. State, 2 So.2d 
146, 191 Miss. 1. 

83.10 Miss.—Farrar v. State, supra. 
83.15 S.C.—State v. Middleton, 36 S. 

E. 2d 742, 207 S.C. 478. 

84. U.S.—Ledbetter v. U. S., Ala., 
108 F. 52, 47 C.C.A. 191. 

16 C.J. p 526 note 93. 

85. U.S.—In re Keeler, D.C.Ark„ 14 

F. Cas.No.7,6S7, Hempst. 306. 

Ala.—Blackburn v. State, 122 So. 702, 
23 Ala.App. 197. 

85.50 U.S.—Petition of Mundorff, D. 
C.Or., 8 F.R.D. 7. 

85.55 D.C.—U. S. v. Fields, D.C., 6 
F.R.D. 203. 

86. Tex.—Cardenas v. State, 124 S. 
W. 953, 58 Tex.Cr. 109. 

16 C.J. p 526 note 96. 

Judicial notice of court officials gen¬ 
erally see Evidence 5 48. 


[ “A court of record takes judicial 
| notice of the personnel of its offi- 
! cers.” 

Okl.—Martindale v. State, 180 P. 385, 
16 Okl.Cr. 23. 

87. U.S.—Link v. U. S., C.C.A.Mich., 
2 F.2d 709. 

That official stenographers are ap¬ 
pointed by a particular court was ju¬ 
dicially noticed. 

Hawaii.—Chung Nung v. Territory, 
21 Hawaii 395. 

88. Cal.—Alderson v. Bell, 9 C. 315. 
16 C.J. p 526 note 96. 

88.5 Bight and power of marshal to 
fix and govern terms and conditions 
of confinement of federal prisoners 
are judicially known. 

U.S.—Evans v. Madigan, D.C.Cal., 154 
F.Supp. 913. 

88.10 U.S.—Ricard v. U. S., C.C.A. 
Fla., 148 F.2d 895. 

88.15 U.S.—Ricard v. U. S., supra. 
88.20 U.S.—U. S. V. Gross, D.C.Nev., 
159 F.Supp. 316. 

88.25 Ill.—People v. Van Acker, 265 
Ill.App. 175. 

88.30 S.C.—State v. Middleton, 36 S. 
E.2d 742, 207 S.C. 478. 

39. Ala.—Cook v. State, 115 So.2d 
101, 269 Ala. 646. 

S.D.—State v. Kinney, 113 N.W. 77, 
21 S.D. 390. 

16 C.J. p 526 note 1. 

Judicial notice of clerks and deputy 
clerks generally see Evidence § 48. 
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Minute clerk 

Court could judicially notice who 
the minute clerk was at a particular 
time. 

La.—State v. Hidalgo, 120 So. 31, 167 
La. 628. 

90. Tex.—Cardenas v. State, 124 S. 
TV. 953, 58 Tex.Cr. 109. 

Clerk notioed in official capacity only 

Judicial notice is taken of the clerk 
merely as an official, and a court 
is not bound to take notice that a 
person acting in another capacity 
is clerk of a district court simply be¬ 
cause he has the same name. 

Mass.—Commonwealth v. Fay, 126 
Mass. 235. 

90.5 U.S.—U. S. v. Bickford, C.C.A. 
Mont., 168 F.2d 26. 

Authority to administer oath 
Kan.—State v. Osborne, 241 P,2d 506, 
172 Kan. 596. 

91. Neb.—Trimble v. State, 85 N.W. 
844, 61 Neb. 604. 

16 C.J. p 526 note 3. 

91.5 Recording of minutes 

Court will take judicial notice of 
the fact that clerk does not always 
record the court's minutes in their 
chronological order. 

Okl.—Ex parte Matthews, 186 P.2d 
840, 85 Okl.Cr. 173, certiorari de¬ 
nied Matthews v. Burford, 68 S.Ct. 
728, 333 U.S. 858, 92 L.Ed. 1138. 
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the clerk of another court in the state 92 if his 
signature is accompanied by the seal of the court, 93 
and that a named person is no longer clerk of 
court. 93 - 5 

§ 561(7).-Jurors 

Judicial notice of facts relating to the selection and 
composition of Juries has been taken. 

It is a matter of common knowledge that relative¬ 
ly few citizens meet the qualifications of a juror, 
and that many of those who do make every effort 
to be relieved of the duty of jury service, 93 - 50 and 
that in various counties of the state the vast major¬ 
ity of those called to serve as jurors are farm¬ 
ers; 93 - 52 and the court may take judicial notice of 
an established custom in the state to excuse attor¬ 
neys from jury service. 93 - 54 A court will take ju¬ 
dicial notice of the manner in which the names of 
jurors called for service in the court are select¬ 
ed, 93 * 56 and is entitled to take judicial notice of the 
size of the jury roll 93 - 58 and of the existence of the 
names of Negroes thereon. 93 - 60 It is a matter 
judicially known in the state courts that the juries 
in the federal courts by law are composed of reg- 


CRIMINAL LAW §§ 561(6)-561(8) 

istered electors only and do not always have a Negro 
member and do not have any great proportion of 
Negro members, 93 - 62 but the court cannot take ju¬ 
dicial notice that qualified Negroes were systemati¬ 
cally excluded from jury service because of race, 93 * 64 
or that among the Negroes of the state there is as 
large a percentage of those who possess qualifica¬ 
tions for jury service as among the white popula¬ 
tion. 93 - 66 An appellate court judicially knows that 
women were serving as jurors in most counties of 
the state on a given date. 93 - 68 

The court cannot judically know when the im¬ 
paneling of a jury will be completed. 93 * 70 

§ 561(8).-Prosecuting Attorneys 

A court Judicially knows that a prosecuting attorney 
is an arm of the court and takes Judicial notice of his 
Identity, duties, authority, and signature. 

A court will judicially notice that the prosecuting 
attorney is a constitutional officer and an arm of 
the court. 93 * 80 So a court judicially knows the iden¬ 
tity of the prosecuting attorneys of its jurisdiction 
at a given time, 94 at least with respect to acts per- 


92. Tenn.—Major v. State, 2 Sneed 

11 . 

W.Va.—State v. Citizens’ Trust, etc., 
Co., 77 S.E. 902, 72 W.Va. 181. 

16 C.J. p 627 note 4. 

Circuit court clerk; duties 
It was held that courts take judi¬ 
cial notice that clerk of a circuit 
court of a named county is ex offi¬ 
cio county court clerk, and of his du¬ 
ties as such officer. 

Ala.—Enzor v. State, 167 So. 336, 27 
Ala.App. 60, certiorari denied 167 
So. 340, 232 Ala. 256. 

93. * Okl.—Dobbs v. State, 114 P. 368, 
116 P. 370, 5 Okl.Cr. 475. 

16 C.J. p 527 note 5. 

93.5 N.Y.—Wylie ex rel. Stratton v. 
Wylie, 154 N.Y.S.2d 351, 3 Misc.2d 
518. 

93.50 Ky.—Spears v. Commonwealth, 
253 S.W.2d 570. 

Judicial notice of facts relating to 
the conduct of jurors see supra § 
533. 

93.52 Va.—Waller v. Commonwealth, 
16 S.E.2d 808, 178 Va. 294, certio¬ 
rari denied Waller v. Youell, 62 S. 
Ct. 1106, 316 TJ.S. 679, 86 L.Ed. 
1752, rehearing denied 62 S.Ct. 1289, 
316 U.S. 712, 86 L.Ed. 1777. 

93.54 Ind.—Harrison v. State, 106 N. 
B.2d 912, 231 Ind. 147, 32 A.L.R.2d 
875. 

93.56 D.C.—U. S. v. Fields, D.C., 6 F. 
R.D. 203. 

Judicial notice has been taken: 

(1) That veniremen in a certain 
county were listed by drawing from 


a wheel the names of taxpayers. 
Tex.—Jones v. State, 214 S.W. 322, 
85 Tex.Cr. 538. 

(2) Of matters relating to locks on 
jury wheels. 

Ky.—Hopkins v. Commonwealth, 130 
S.W.2d 764, 279 Ky. 370. 

93.58 Ala.—Anderson v. State, App., 
120 So.2d 397, certiorari denied, 
Sup., 120 So.2d 414. 

93.60 Ala.—Anderson v. State, su¬ 
pra. 

Matters of common knowledge 

(1) Number of Negroes who regis¬ 
ter and qualify for jury service in 
Mississippi Is almost nominal in com¬ 
parison with number of white per¬ 
sons who do so. 

Miss.—Ferrell v. State, 45 So.2d 127, 
208 Miss. 539. 

(2) Since a certain decision of the 
United States Supreme Court, mem¬ 
bers of the board of supervisors, in 
most if not all of the counties of 
Mississippi, have been placing the 
names of some Negroes in the jury 
boxes each year. 

Miss.—Cameron v. State, 102 So.2d 
355, 233 Miss. 404. 

93.62 S.C.—State v. Middleton, 36 S. 
E.2d 742, 207 S.C. 478. 

93.64 Ky.—Mont joy v. Common¬ 

wealth, 90 S.W.2d 362, 262 Ky. 426, 
appeal dismissed Montjoy v. Com¬ 
monwealth of Kentucky, 56 S.Ct. 
961, 298 U.S. 646, 80 L.Ed. 1376. 

93.66 Ga.—Watkins v. State, 33 S.E. 
2d 325, 199 Ga. 81. 
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93.68 Tex.—Rogers v. State, 289 S. 
W.2d 923, 163 Tex.Cr. 260. 

93.70 Mo.—State v. Taylor, 133 S.W. 
2d 336, 345 Mo. 325. 

93^0 Fla.—Smith v. State, 95 So.2d 
525. 

94. Colo.—Corpus Juris cited in 
McClary v. People, 245 P. 491, 492, 
79 Colo. 205. 

Ga.—Robinson v. State, 85 S.E.2d 632, 
91 GaApp. 376—Welch v. State, 84 
S.E.2d 838, 91 GaApp. 86. 

Ind.—Bruce v. State, 158 N.E. 480, 
199 Ind. 489. 

Okl.—Garner v. State, 248 P.2d 283, 
96 Okl.Cr. 68. 

16 C.J. p 527 notes 7, 10 [a]. 

Judicial notice of prosecuting and 
other attorneys in general see Evi¬ 
dence S 48. 

The reason is that “the court is 
bound to take notice of its own offi¬ 
cers." 

Mo.—State v. Kinney, 81 Mo. 101, 102. 

Identity of Judge and prosecuting at¬ 
torney 

(1) In one case a court took judi¬ 
cial notice that the judge regularly 
scheduled to preside at a trial was 
the prosecuting attorney at the time 
the indictment had been found. 

Tex.—Strahan v. State, 221 S.W. 976, 

87 Tex.Cr. 324. 

(2) In another case a court declin¬ 
ed to notice such fact. 

Ark.—Shropshire v. State, 12 Ark. 
190. 

16 C.J. p 527 note 8. 
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formed in their official capacity, 95 and particularly 
where the public record of their commissions to office 
is on file in the office of the secretary of state; 95 - 5 
and the court takes judicial notice of their duties 
and authority, 95 * 10 and that they are absent from 
their offices much of the time on official business. 95 * 15 
A court also takes judicial notice of what judicial 
circuits a particular prosecuting attorney repre¬ 
sents, 95 * 20 and knows the signatures of prosecuting 
attorneys, 96 whether their official designations be 
added or omitted, 97 or erroneously given, 98 or not 
given in full. 99 

Some appellate courts will not take judicial notice 
that a county had no county attorney, 99 - 5 and a 
federal district court is not required to take ju¬ 
dicial notice of the signatures of the United States 
attorneys of another federal judicial district"* 10 
or of another circuit."* 15 

Deputies or assistants . Some courts will not take 
judicial notice of the official character of the 


22A C.J.S. 

deputies or assistants of a prosecuting attorney, 1 
while other courts will. 2 

§ 562. - Organization, Sessions, and Pro¬ 

ceedings of Grand Jury 

It Is a matter of common knowledge that a grand Jury 
is an Inquisitorial body whose proceedings are secretive; 
and Judicial notice has been taken of the fact that it 1$ a 
state agency, and of its constitution, presentment, and 
findings. 

It is a matter of common knowledge that a grand 
jury is an inquisitorial body 2 * 50 and that its pro¬ 
ceedings are not only secretive, but that their secrecy 
is inviolate. 2 - 55 Judicial notice has been taken that 
a grand jury is a state agency and passes on indict¬ 
ments which are prosecuted by the state; 3 and a 
court can take judicial notice of sessions of the 
grand jury within its district. 3 - 5 So the constitu¬ 
tion, presentments, and findings of a grand jury are 
judicially known to the court through which it func¬ 
tions; 4 and the court may take judicial notice of 


Regular city attorney 

It is common knowledge that many 
small cities do not have regular city 
attorneys but employ attorneys only 
when legal service is required. 

Utah.—Sullivan v. District Court of 
Summit County, 237 P, 516, 65 Utah 
400. 

District attorney as notary publio 
The court took judicial notice that 
a named district attorney was a no¬ 
tary public by appointment of the 
secretary of state. 

Wis.—Ernst v. State, 193 N.W. 978, 
181 Wis. 155. 

95. Fla.—Campbell v. State, 109 So. 

809, 92 Fla. 775. 

16 C.J. p 527 note 8. 

Name on affidavit for prosecution 
Judicial notice was not taken that 
the name subscribed to an affida¬ 
vit for prosecution represented the 
person who was prosecuting attorney. 
Ind.—Davy v. State, 137 N.E. 553, 192 
Ind. 604. 

95.5 Fla.—Livingston v. State, 192 
So. 327, 140 Fla. 749. 

95.10 Basing complaints on infor¬ 
mation 

It is common knowledge that pros¬ 
ecuting officers in a great number of 
cases make out their complaints as 
basis for issuance of a search war¬ 
rant largely on information received 
by them. 

W.Va.—State v. Rigsby, 20 S.E.2d 
906, 124 W.Va. 344. 

Commencement or abandonment of 
prosecutions 

It Is judicially noticeable that a 
county prosecutor discards, com¬ 
mences, or abandons prosecutions, 
in the exercise of his sound discre¬ 
tion. 


N.J.—State v. Winne, 91 A.2d 65, 21 
NT.J.Super. 180, reversed on other 
grounds 96 A.2d 63, 12 N.J. 152. 

95.15 N.C.—State v. Daniels, 66 S. 
E.2d 2, 231 N.C. 17. 

95.20 Ind.—Brooks v. State, 120 NJB2. 
2d 182, 233 Ind. 391. 

96. Ind.—Choen v. State, 85 Ind. 
209. 

Mo.—State v. Kinney, 81 Mo. 101. 

97. Mo.—State v. Kinney, supra. 

16 C.J. p 527 note 11. 

98. Mo.—State v. Kinney, supra. 
Tenn.—Bennett v. State, Mart. & Y. 

133. 

16 C.J. p 527 note 12. 

99. Mo.—State v. Campbell, 109 S. 
W. 706, 210 Mo. 202, 14 Ann.Cas. 
403. 

16 C.J. p 527 note 13. 

99*5 Tex.—Flores v. State, 264 S.W. 
2d 952, 159 Tex.Cr. 458—Day v. 
State, 74 S.W.2d 699, 127 Tex.Cr. 
19. 

99.10 U.S.—Petition of Mundorff, D. 
C.Or., 8 F.R.D. 7. 

99.15 District court Is not empower¬ 
ed to notice signature of the United 
States attorney of another circuit. 
U.S.—Petition of Mundorff, supra. 

1. Ind.—Crawford v. State, 57 N.E. 
931, 155 Ind. 692. 

2. Ill,—People v. Moretti, 109 N.E. 
2d 915, 349 IlLApp. 67, affirmed 114 
N\E.2d 337, 415 Ill. 398. 

Or.—State v. Guglielmo, 79 P. 577, 80 
P. 103, 46 Or. 250, 69 LJLA. 466, 7 
Ann.Cas. 976. 

Utah.—People v. Lyman, 2 Utah 30. 

2.50 Miss.—Wheeler v. State, 63 So. 
2d 517, 219 Miss. 129, appeal dis¬ 
missed and certiorari denied 74 S. 
Ct. 67. 346 U.S. 852, 98 L.E<L 367, 
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rehearing denied 74 S.Ct. 216, 346 
U.S. 905, 98 L.Ed. 404. 

“City or town grand Juror” is an 
informing and prosecuting officer, and 
it is a matter of common knowledge 
that in cities and larger towns the 
incumbent of such office Is almost in¬ 
variably a member of the bar. 

Vt.—State v. Levy, 34 A.2d 370, 113 
Vt. 374. 

2.55 N\Y.—Wylie ex rel. Stratton v. 
Wylie, 154 N.Y.S.2d 351, 3 Misc.2d 
518. 

3. Del.—State v. Vandegrift, 132 A 
858, 3 W.W.Harr. 154. 

3.5 U.S.—Zacher v. U. S., C.A.Mo., 
227 F.2d 219, certiorari denied 76 
S.Ct. 642, 350 U.S. 993, 100 L.E<L 
858. 

4. Ala.—Overton v. State, 60 Ala. 
73. 

16 C.J. p 527 note 15. 

Prisoner indicted by another grand 
jury 

A federal court, in connection with 
the sentencing of a prisoner, judi¬ 
cially noticed that he had been in¬ 
dicted by a grand jury in a named 
city and that a grand jury of the 
circuit court of a county was investi¬ 
gating the possibility of indicting 
him for other crimes. 

U.S.—U. S. v. Pendergast, D.C.Mo., 28 
F.Supp. 601. 

Indictments against same persons 
accused 

Court, on motion to inspect grand 
Jury minutes relating to one in¬ 
dictment, took judicial notice of cer¬ 
tain other indictments returned by 
same grand Jury against same per¬ 
sons accused. 

N.Y.—People v, Mangan, 250 N.Y.S. 
214, 139 Misc. 816. 
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certain practices pertaining to the preparation and 
signing of indictments by prosecuting attorneys . 4 * 5 
The court knows as a matter of judicial fact that 
a city police detective has not the authority or 
power to get a grand jury indictment , 4 * 10 but that 
the power of officials of the department of justice 
to procure either a presentment or an ignoramus is 
very great indeed . 4 * 16 

The court may take judicial notice of the pres¬ 
ence in the district of members of the Negro race 
possessing the qualifications of jurors , 4 * 20 and that 
many colored people are called and serve on juries 
in the court while many persons of the so-called 
laboring group frequently seek relief from jury duty 
because of the disparity between the juror’s fees 
and their regular wages , 4 * 25 but the court cannot take 
judicial notice of the exclusion of Negroes, sys¬ 
tematic or otherwise, without proof or an offer of 
proof to that effect . 4 * 30 

The courts will take judicial notice of the way in 
which the names of grand jurors called for service 
are drawn , 4 * 35 and that the grand jury was publicly 
drawn in the presence of the officials required to be 
present , 6 and when convened and impaneled was 
properly sworn in and instructed, as disclosed in the 
minutes of the grand jury . 6 * 6 Further, the court 
must take judicial notice of the number of grand 
jurors actually present when the case was present¬ 
ed . 5 * 10 Refusal to take judicial notice of the claimed 
fact that the names of persons appearing as grand 


jurors on the indictment were not names of persons 
on the jury list was not error when the claimed fact 
did not exist and was subsequently found not to be 
true . 5 * 15 

The court takes judicial notice of the practice in 
districts composed of several divisions of summon¬ 
ing more than one grand jury at a time to inquire 
into offenses for the entire district ; 5 * 20 and judicial 
notice has also been taken that the only grand jury 
functioning in a named county was that of a par¬ 
ticular circuit court . 6 A judge of one court has, 
however, no judicial knowledge of the valid organi¬ 
zation of a grand jury impaneled in another court ; 7 
and a voluntary report of a grand jury, not made 
pursuant to any law providing therefor, will be 
judicially ignored . 8 

§ 563. -Practice and Procedure 

A court has judicial knowledge that every effort Is 
exerted to protect accused persons brought to trial, and 
is Judicially cognizant of matters of practice and proce¬ 
dure which prevail In Its Jurisdiction. 

A court has judicial knowledge that every effort is 
exerted to protect the most humble citizen who is 
so unfortunate as to violate the laws of the state 
and to be brought to trial in a court of justice , 8 * 50 
and is judicially cognizant of those matters of prac¬ 
tice and procedure which prevail in its jurisdiction 
and are familiar to, or common among, members of 
the legal profession . 9 Accordingly judicial notice 


Possibility of person’s presence at 
sessions 

Court took judicial notice that a 
named person who made an affidavit 
respecting- proceeding's of grrand jury 
could not have been present at its 
sessions, except possibly as wit¬ 
ness. 

U.S.—U. S. v. Siebrecht, D.C.N.Y., 44 
F.2d 824. 

4 J5 U.S.—U. S. v. Brumfield, D.C.La., 
85 F.Supp. 696. 

Del.—State v. Vandegrift, 132 A. 858, 
3 W.W.Harr. 154. 

Ky.—Eastridge v. Commonwealth, 
241 S.W. 806, 195 Ky. 126. 

4.10 Ala.—Davis v. State, 23 So.2d 
612, 32 Ala.App. 204, certiorari de¬ 
nied 23 So.2d 615, 247 Ala. 224. 
4.15 U.S.—Felder v. U. S., C.C.A.N. 
Y., 9 F.2d 872, certiorari denied 46 

S.Ct. 348, 270 U.S. 648, 70 L.Ed. 
779. 

4.20 D.C.—McKenzie v. IT. S., 126 
F.2d 533, 75 U.S.App.D.C. 270. 

4.25 U.S.—U. S. v. Foster, D.C.N.Y., 
80 F.Supp. 479. 

4.30 D.C.—McKenzie v. U. S., 126 F. 

2d 533, 75 U.S.App.D.C. 270. 

4.35 D.C.—U. S. v. Fields, D.C., 6 F. 
R.D. 203. 

22A C.J.S.—19 


5. U.S.—U. S. v. Greene, D.C.Ga., 113 
F. 683. 

5.5 U.S —U. S. v. Agnew, D.C.Pa., 6 
F.R.D. 566. 

Date when grand jury was sworn 

and began its duties was a matter of 
judicial notice. 

N.Y.—People v. Brinkman, 126 N.Y. 
S.2d 486. 

5.10 3ST.Y.—People v. Blair, 33 N.Y. 
S.2d 183. 

5.15 Ga.—Cole v. State, 22 S.E.2d 
529, 68 Ga.App. 179. 

5.20 U.S.—Morris v. U. S., C.C.A.La., 
128 F.2d 912, certiorari denied Lacy 
v. U. S., 63 S.Ct. 60, 317 U.S. 661, 
87 L.Ed. 531, stay denied 63 S.Ct. 
71, 317 U.S. 595, rehearing denied 
63 S.Ct. 156, 317 U.S. 708, 87 L.Ed. 
564. 

6. Ky.—Spradlin v. Commonwealth, 
13 Ky.Op. 846. 

7. N.Y.—Matter of Hackley, 21 How. 
Pr. 103. 

16 C.J. p 627 note 14. 

8. Ill.—Chicago, etc., Coal Co. v. 
People, 114 IlLApp. 75, 97, affirmed 
73 NJBS. 770, 214 Ill. 421. 

16 C.J. p 527 note 17. 
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8.50 S.C.—State v. Middleton, 36 S. 
E.2d 742, 207 S.C. 478. 

9. U.S.—Morris v. U. S., C.C.A.La„ 
128 F.2d 912, certiorari denied Lacy 
v. U. S., 63 S.Ct. 60, 317 U.S. 661, 
87 L.Ed. 531, stay denied 63 S.Ct. 
71, 317 U.S. 695, rehearing denied 
63 S.Ct 156, 317 U.S. 708, 87 L.Ed. 
564. 

U. S. v. Foster, D.C.N.Y., 80 F. 
Supp. 479. 

U. S. v. Greene, D.C.Ga., 113 F. 
683. 

Ala.—Davis v. State, 23 So.2d 612, 32 
Ala.App. 204, certiorari denied 23 
So.2d 615, 247 Ala. 224. 

Cal.—In re Jingles, 165 P.2d 12, 27 
C.2d 496. 

Colo.—People v. Read, 288 P.2d 347, 
132 Colo. 390. 

Ind.—Harrison v. State, 106 N.E.2d 
912, 231 Ind. 147, 32 A.L.R.2d 875. 
Miss.—Moore v. State, 41 So.2d 368, 
207 Miss. 149, certiorari denied and 
appeal dismissed 70 S.Ct. 93, 338 
U.S. 844, 94 L.Ed. 516. 

N.Y.—People v. McDonald, 132 N.Y.S. 

2d 17, 206 Misc. 184. 

Judicial notice as to practice and 
procedure in general see Evidence 
$ 49. 
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has been taken of matters of practice relating to: 
The assignment of judges ; 6 7 8 9 * 5 the filing of informa¬ 
tions ; 9 * 10 the reading of indictments 9 * * * * 15 * * * * or seques¬ 
tration thereof until the apprehension of those ac¬ 
cused therein ; 9 * 20 the granting or denial of 
bail ; 9 - 30 representation of accused by counsel ; 9 * 35 


requests or motions of accused for an early trial 9 * 40 
or a new trial ; 9 * 45 examination or investigation of 
prospective jurors ; 9 - 50 things that occurred during 
the trial ; 9 - 55 matters relating to witnesses and 
their testimony , 9 * 60 and judicial notice has also been 


Judicial notice has been taken! 

(1) That cases are not always tried 
in the order in which they appear on 
the docket. 

Mo.—State v. Dalton, 23 S.W.2d 1. 

(2) Of attorneys' common prac¬ 
tice to rely solely on accused’s state¬ 
ment to jury in order to obtain ad¬ 
vantage of opening and closing. 

Ga.—Aldredge v. Williams, 4 S.E.2d 
469, 188 Ga. 607, certiorari denied 
60 S.Ct. 512, 309 U.S. 661, 84 L.Ed. 
1009. 

(3) That district attorneys bargain 
with accused persons and permit 
them to escape with inadequate 
punishment. 

N.Y.—People v. Gowasky, 219 N.Y.S. 
373, 219 App.Div. 19, affirmed 155 
N.E. 737, 244 N.Y. 451, 58 A.L.R. 
9. 

(4) That felony case cannot be 
tried in the district court on a com¬ 
plaint, but only on an indictment. 
Tex.—Harris v. State, 279 S.W. 817, 

103 Tex.Cr. 61—Turpin v. State, 
215 S.W. 455, 86 Tex.Cr. 96. 

(5) That prosecutions for liquor 
traffic are usually brought under acts 
other than the National Prohibition 
Act. 

U.S.—XJ. S. v. Goldman, D.C.Conn., 
28 F.2d 424. 

(6) That schedules in bankruptcy 
are required to be verified by oath of 
party who has subscribed them. 

TJ.S.—Barron v. U. S., C.C.A.Mass., 5 

F.2d 799. 

(7) That trials often are facilitated 
by statements of fact by counsel. 
Conn.—State v. Santello, 181 A. 335, 

120 Conn. 486. 

(8) Of other matters pertaining to 
practice or procedure. 

Del.—Quillen v. State, 112 A.2d 848, 

10 Terry 163. 

Ill.—City of Chicago v. Dryier, 59 N. 

E.2d 700, 325 Ill.App. 258. 

Md.—Comi v. State, 97 A.2d 129, 202 
Md. 472, certiorari denied 74 S.Ct. 

223, 346 U.S. 898, 98 L.Ed. 399. 
Neb.—Benedict v. State, 89 N.W.2d 

82, 166 Neb. 295. 

16 C.J. p 513 note 64. 

Matters of common, knowledge 

(1) Prudent law enforcement offi¬ 
cer carefully selects magistrate to 
whom he applies for a search war¬ 
rant. 

Fla.—Reddick v. State, App., 104 So. 
2d 413. 

(2) Government does not refund 
the expenses of defendants whom it ^ 


sues, nor does it exact bonds for ap¬ 
pearances before ex-justices of the 
peace. 

U.S.—'Vickers v. U. S., C.C.A.Ark., 157 
F.2d 285. 

Procedure in juvenile court 
D.C.—-U. S. v. White, D.C., 153 F. 
Supp. 809. 

Prevalence of common-law practice 
in inferior courts 

Ohio.—State v. Ray, 143 N.E.2d 484, 
102 Ohio App. 395. 

9.5 County judges 

Court would take judicial notice of 
practice, throughout the state, of 
having county judges preside in su¬ 
perior court civil matters. 

N.J.—State v. Pillo, 104 A.2d 50, 15 
N.J. 99, certiorari denied Pillo v. 
State of N. J., 75 S.Ct. 78, 348 TJ.S. 
855, 99 L.Ed. 673. 

9.10 N.Y.—People ex rel. Battista v. 
Christian, 229 N.Y.S. 644, 224 App. 
Div. 243, reversed on other grounds 
164 N.E. 111, 249 N.Y. 314, 61 A.L.R. 
793. 

S.D.—State v. Anderson, 244 N.W. 
119, 60 S.D. 187. 

9.15 Judlolal notice has been taken 

That accused stands when the in¬ 
dictment is read. 

Me.—State v. Dorathy, 170 A. 506, 
132 Me. 291. 

9-20 TJ.S.—U. S. v. Puff, C.A.N.Y., 
211 F.2d 171, certiorari denied 74 
S.Ct. 713, 347 U.S. 963, 98 L.Ed. 
1106, rehearing denied 74 S.Ct. 876, 
347 U.S. 1022, 98 L.Ed. 1142, re¬ 
hearing denied 75 S.Ct. 20, 348 U.S. 
853, 99 L.Ed. 672. 

9.30 U.S.—U. S. v. Spector, D.C.Cal., 
102 F.Supp. 75, reversed on other 
grounds, CA„ 193 F.2d 1002—U. S. 
v. Schneiderman, D.C.Cal., 102 F. 
Supp. 52, reversed on other 
grounds, C.A., Stack v. TJ. S., 193 
F.2d 875. 

La.—City of New Orleans v. Lacoste, 
125 So. 865, 169 La. 717. 

As affecting amount of bail requir¬ 
ed of accused, court may take judi¬ 
cial notice that persons may freely 
cross border into Canada or Mexico 
and that persons accused of similar 
offenses in another jurisdiction have 
forfeited bail and were subsequently 
apprehended in Mexico. 

U.S.—'U, S. v. Spector, D.C.Cal., 102 
F.Supp. 75, reversed on other 
grounds, C.A., 193 F.2d 1002—U. S. 
v. Schneiderman, D.C.Cal., 102 F. 
Supp. 52, reversed on other 
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grounds, C.A., Stack v. TJ. S., 193 F. 
2d 875. 

9.35 Miss.—Moore v. State, 41 So.2d 
368, 207 Miss. 149, certiorari de¬ 
nied and appeal dismissed 70 S.Ct. 
93, 338 U.S. 844, 94 L.Ed. 516. 
Judicial notice has been taken: 

(1) That it is not unusual for one 
with very limited means to retain 
counsel to represent him in an ex¬ 
amining trial, and then be unable to 
employ counsel for his trial in circuit 
court. 

Ky.—Shelton v. Commonwealth, 134 
S.W.2d 653, 280 Ky. 733. 

(2) That in courts such as munici¬ 
pal court of Chicago hundreds of cas¬ 
es are heard without intervention of 
counsel. 

Ill.—People v. Parcora, 193 N.E. 477, 
358 Ill. 448. 

People v. Gibson, 49 N.E.2d 793, 
320 Ill.App. 54. 

(3) That it was practice of sen¬ 
tencing judge to mention name of 
prisoner's attorney on cards prepared 
by judge with respect to the prisoner 
if he was represented by attorney, 
and that on many occasions he wrote 
“none desired” in instances where 
prisoner was not represented by at¬ 
torney. 

N.Y.—People v. Yancovich, 122 N.Y. 
S.2d 205, affirmed 128 N.Y.S.2d 
849, 283 App.Div. 842. 

9.40 Ind.—Chelf v. State, 58 N.E.2d 
353, 223 Ind. 70. 

9.45 Cal.—People v. Sarazzawski, 
161 P.2d 934, 27 C.2d 7. 

9.50 U.S.—Martin v. U. S., C.A.Tex., 
266 F.2d 97. 

Miss.—Page v. State, 44 So.2d 459, 
208 Miss. 347. 

9.55 U.S.—U. S. v. Estep, D.C.Tex., 
151 F.Supp. 668. 

Mich.—People v. Nick, 193 N.W.2d 
435, 360 Mich. 219. 

9.60 Ark.—Taylor v. State, 251 S.W. 

2d 588, 220 Ark. 953. 

Okl.—Cawley v. State, 248 P.2d 273, 
96 Okl.Cr. 53. 

Judicial notice has been taken: 

(1) Of the general employment of 
accomplices’ testimony. 

N.H.—State v. Davis, 144 A. 124, 83 
N.H. 435. 

(2) That use of informer-addicts 
as witnesses in prosecution of nar¬ 
cotics cases was common and often 
necessary. 

U.S.— 1 Taylor v. U. S., C.A.Cal., 238 F. 
2d 409, certiorari denied 77 S.Ct. 
817, 353 U.S. 938, 1 L.Ed.Sd 761. 
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taken of matters relating to fees , 9 - 86 and transporta- eral court 10 and a court of a foreign country . 11 

tion allowances ; 9 - 70 deliberations and verdict of the Courts have taken judicial notice of the practice of 

jury ; 9 * 75 and writs of error and habeas corpus . 9 * 80 introducing a great deal of immaterial evidence , 12 

and of certain matters of practice in criminal prose- 
A state court knows that there are differences be- cutions pertaining to the sentencing and punishment 

tween its own criminal procedure and that of a fed- of accused , 13 and have taken judicial notice of mat- 


(3) That the charge may, and most 
often must, be proved by circumstan¬ 
tial evidence. 

Miss.—Grantham v. State, 2 So.2d 
150, 190 Miss. 887. 

(4) That it is very often difficult 
for the state to have witnesses go on 
the stand in criminal case and bear 
witness against accused, and more 
often disinterested witnesses will 
evade or deny knowledge rather than 
go on the witness stand to assist in 
bringing about conviction of accused 
in criminal case. 

Tenn.—Nichols v. State, 289 S.W.2d 
849, 200 Tenn. 65. 

(5) That two witnesses in trial 
court were prisoners in penitentiary 
who were, of necessity, conducted to 
and from courtroom by peace officers. 
Okl.—Hurt v. State, Cr., 312 P.2d 169, 

appeal dismissed and certiorari de¬ 
nied Hurt v. State of Oklahoma, 78 
S.Ct. 97, 355 U.S. 22, 2 L.Ed.2d 67, 
rehearing denied 78 S.Ct. 260, 355 
U.S. 900, 2 L.Ed.2d 197. 

(6) That feelings of hostility on 
part of witness toward a party, once 
shown to exist, may well continue 
for a considerable period of time. 
U.S.—Greatreaks v. U. S., C.A.Alaska, 

211 F.2d 674. 

Judicial notice not taken: 

(1) Of the summoning of witness¬ 
es. 

Ala.—Sampson v. State, 100 So. 305, 
19 Ala.App. 671. 

(2) Of the manner, lawful or un¬ 
lawful, in which witnesses have pos¬ 
sessed themselves of papers or other 
articles which are material and prop¬ 
erly offered in evidence. 

N.T.—People v. Kuhn, 15 N.Y.S.2d 
1005, 172 Misc. 1097. 

(3) That witness was expert on 
matter under inquiry. 

Ala.—Jones v. State, 193 So. 179, 29 
Ala.App. 126, certiorari denied 193 
So. 182, 238 Ala. 640. 

9.65 D.C.—U. S. v. Richardson, D.C., 
113 F.Supp. 423, affirmed Richard¬ 
son v. U. S., 208 F.2d 41, 93 U.S. 
App.D.C. 134, certiorari denied 74 
S.Ct. 874, 347 U.S. 1018, 98 L.Ed. 
1140. 

9.70 Cal.—-People v. Van Wie, 164 P. 

2d 290, 72 C.A.2d 227. 

D.C.—U. S. v. Richardson, D.C., 113 
F.Supp. 423, affirmed Richardson v. 
U. S., 208 F.2d 41, 93 U.S.App.D.C. 
134, certiorari denied 74 S.Ct. 874, 
347 U.S. 1018, 98 L.Ed. 1140. 

Minn.—State v. Gorman, 17 N.W.2d 
42, 219 Minn. 162. 


9.75 Sleeping accommodations 
Ky.—Williams v. Commonwealth, 125 
S.W.2d 221, 276 Ky. 754. 

Matters of common knowledge 

(1) Verdicts In criminal cases 
must be determined by unanimous 
vote. 

N.J.—State v. Cordasco, 66 A.2d 27, 
2 N.J. 189. 

S.C.—State v. Logue, 28 S.E.2d 788, 
204 S.C. 171. 

(2) Juror has right to disagree in 
good conscience with fellow jurors. 
Cal.—People v. Wade, 348 P.2d 116, 1 

Cal.Rptr. 683. 

(3) Hung juries are not uncommon 
and when jury are unable to agree 
after a reasonable time they are dis¬ 
charged. 

U.S.—U. S. v. Brown, D.OAlaska, 99 
F.Supp. 527, affirmed, C.A., Brown 
V. U. S., 201 F.2d 767. 

(4) Trial judge has power to ad¬ 
vise a verdict of acquittal where the 
evidence Is legally insufficient to jus¬ 
tify conviction. 

Cal.—People v. Crowley, 224 P.2d 
748, 101 C.A.2d 71. 

9-80 Ill.—People v. Rave, 65 NK.2d 
23, 392 Ill. 435. 

10. Ohio.—Riegle v. State, 186 N.E. 
875, 45 Ohio App. 251. 

Greater latitude in instructing juries 
It is well known that, In instruct¬ 
ing juries, federal Judges have much 
more latitude than Ohio judges. 
Ohio.—Riegle v. State, supra. 

11. Ind.—Mislik v. State, 110 N.E. 
551, 184 Ind. 72. 

12. La.—State v. Higginbotham, 70 
So. 328, 138 La. 366. 

13. U.S.—Dryden v. U. S., C.CjLMo., 
139 F.2d 487. 

Ind.—Vickery v. State, 106 N.E.2d 
223, 230 Ind. 662. 

Okl.—Phenis v. State, 135 P.2d 62, 
76 Okl.Cr. 156. 

Pa.—Commonwealth ex rel. Hen¬ 
drickson v. Myers, Com.Pl., 6 Bucks 
Co. 217, affirmed 144 A.2d 367, 393 
Pa. 224. 

Tex.—Singleton v. State, 138 S.W.2d 
100, 139 Tex.Cr. 28. 

Present ence Investigations 

Federal appellate court could take 
judicial notice of fact that practice 
of presentence investigations has 
long been followed in federal district 
courts. 

U.S.—Stephan v. U. S., C.C.A.Mich., 
133 F.2d 87, certiorari denied 63 S. 
Ct. 858, 318 U.S. 781, 87 L.Ed. 1148, 
rehearing denied 63 S.Ct. 1172, 319 
U.S. 783, 87 L.Ed. 1727. 
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Character and past life of accused 

(1) It Is common knowledge that 
court considers good character of ac¬ 
cused in assessing punishment. 

Ind.—Shockley v. State, 166 NJE. 676, 

89 Ind.App. 677. 

(2) “We all know that before a 
sentence is imposed a careful judge 
apprises himself concerning the de¬ 
fendant’s past life, his capacity to 
comply with the adopted standards, 
and his former attitude towards law 
and order.” 

Or.—State v. Boloff, 7 P.2d 775, 787, 
138 Or. 568. 

(3) It is common knowledge that 
the ordinary charge of burglary for 
purpose of theft and theft of articles 
of comparatively small value do not 
generally entail severe sentences, at 
least in absence of a bad prior crim- 
i al record. 

U.S.—Gall v. Brady, D.C.M<1, 39 F. 
Supp. 504, affirmed, C.A., 125 F.2d 
253, certiorari denied 62 S.Ct. 1305, 
316 U.S. 702, 86 LuEd. 1770. 

Meaning of verdict 

It is common knowledge that ver¬ 
dict of not guilty means that prisoner 
goes free and that verdict of guilty 
means that he is subject to such 
punishment as court may impose, but 
it is not common knowledge that ver¬ 
dict of not guilty by reason of in¬ 
sanity means that he will be confined 
in hospital for mentally Ill until su¬ 
perintendent of hospital certifies, and 
court is satisfied, that he has recov¬ 
ered his sanity. 

D.C.—Lyles v. U. S., 254 F.2d 725, 103 
U.S.App.D.C. 22, certiorari denied 
78 S.Ct. 997, 356 U.S. 961, 2 L.Ed.2d 
1067. 

On plea of guilty 

Court could take judicial notice of 
fact that trial courts quite generally 
impose lighter sentence on plea of 
guilty than in case where accused 
pleads not guilty and Is subsequently 
found guilty by jury. 

U.S.—Dewey v. U. S., 0-A.Iowa, 268 
F.2d 124. 

Becommendation for leniency 

Court will take judicial notice that 
the practice has been nearly univer¬ 
sal to follow a Jury’s recommendation 
for leniency or mercy when accused 
is found guilty of murder in first de¬ 
gree, although jury’s recommendation 
is not binding on the court. 

N.Y.—People v. Ray, 16 N.Y.S.2d 224, 
172 Misc. 1004, appeal dismissed 26 
N.E.2d 811, 282 N.Y. 680, and affirm¬ 
ed 22 N.Y.S.2d 119, 259 App.Div. 
1065. 
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ters relating to costs . 13 - 5 A court does not gen¬ 
erally take notice of the rules of practice of another 
court , 14 although some courts have done so . 14 * 5 

§ 564. -Judicial Records 

As a general rule, a court takes Judicial notice of its 


records as to a proceeding In a pending cause; and under 
some circumstances courts will take notice of their rec¬ 
ords in interrelated cases. 

As a general rule, a court takes judicial notice of 
its own records , 15 particularly of its records as to 
other proceedings or appeals in the pending case 15 


Imposition of several life sentences 
It is common knowledge that in 
many instances several life sentences 
are imposed on persons. 

U.S.—Mosher v. Hudspeth, D.C.Kan., 
37 F.Supp. 173, affirmed, C.C.A., 123 
F.2d 401, certiorari denied 62 S.Ct. 
1039, 316 U.S. 670, 86 L.Ed. 1745, 
rehearing denied 62 S.Ct. 1272, 316 
U.S. 711, 86 L.Ed. 1777. 

Cruel and unusual punishments 
Supreme court took judicial notice 
that principle of prohibiting exces¬ 
sive bail or fines or cruel and un¬ 
usual punishments was recognized in 
practice by courts of its state. 

Vt.—State v. O’Brien, 176 A. 98, 106 
Yt. 97. 

13.5 Tex.—Ex parte Carson, 159 S. 
W.2d 126, 143 Tex.Cr. 498. 

Excessive costs 

Court took notice that the costs 
imposed in a particular case were 
far in excess of the actual costs of 
prosecution. 

Mich.—People v. Wallace, 222 N.W. 
698, 245 Mich. 310. 

14. Mo.—State v. Hinojosa, 242 S. 
W.2d 1—State v. Spano, 6 S.W.2d 
849, 320 Mo. 280. 

Tenn.—Brewer v. State, 215 S.W.2d 
798, 187 Tenn. 396. 

Wash.—State v. Morgan, 73 P.2d 745, 
192 Wash. 425. 

1A5 Wyo.—Murdock v. State, 351 P. 
2d 674. 

15- U.S.—U. S. v. Krepper, C.CA.N. 
J., 159 F.2d 958, certiorari denied 
67 S.Ct. 865, 330 U.S. 824, 91 L.Ed. 
1275—Hood v. U. S., C.OA.Mo., 152 
F.2d 431—Wiley v. U. S., C.C.A. 
Cal., 144 F.2d 707—Weber v. U. S., 
C.C.ATex. t 104 F.2d 300, certiorari 
denied 60 S.Ct 119, 308 U.S. 590, 
84 Li.Ed. 494, rehearing denied 60 S. 
Ct. 178, 308 U.S. 637, 84 L.Ed. 529. 

U. S. v. Russell, D.C.N.Y., 146 F. 
Supp. 102, affirmed, C.A., 238 F.2d 
605—U. S. v. Halbrook, D.C.Mo., 36 
F.Supp. 345. 

Ala.—Ex parte Fewell, 73 So.2d 558, 
261 Ala. 246—Ex parte Burns, 22 
So.2d 517, 247 Ala. 98. 

Ex parte Reliford, 75 So.2d 90, 
37 Ala.App. 697—Lovejoy v. State, 
22 So.2d 532, 32 Ala.App. 110, cer¬ 
tiorari denied 22 So.2d 537, 247 Ala. 
48. 

Ariz.—State v. Colvin, 307 P.2d 106, 
81 Ariz. 400. 

Fla.—James v. State, 12 So.2d 311, 
152 Fla. 529—Baker v. State, 7 So. 
2d 792, 150 Fla. 446—Hysler v. 
State, 1 So.2d 628, 146 Fla. 593, af¬ 


firmed 62 S.Ct. 688, 315 U.S. 411, 
316 U.S. 642, 86 L.Ed. 932. 

Idaho.—State v. Morris, 340 P.2d 447, 
81 Idaho 267. 

Ind.—State v. Gardner, 122 N.E.2d 77, 
233 Ind. 557—Zehrlaut v. State, 102 
N.E.2d 203, 230 Ind. 175—Way v. 

I State, 66 N.E.2d 608, 224 Ind. 280- 
State v. Beckwith, 57 N.E.2d 193, 

! 222 Ind. 618—Roberts v. State, 124 

N.E. 750, 188 Ind. 713. 

Iowa—State v. Doe, 2 90 N.W. 518, 
227 Iowa 1215. 

Mich.—People v. Stanley, 75 N.W.2d 
39, 344 Mich. 530. 

j Mo.—State v. Thompson, 324 S.W.2d 
1 133—State v. Green, 305 S.W.2d 

863. 

N.H.—State v. Thibodeau, 135 A.2d 
1 715, 101 N.H. 136. 

N.Y.—People ex rel. Bloom v. Col¬ 
lins, 97 N.Y.S.2d 579, 277 App.Div. 
21, affirmed 96 N.E.2d 897, 302 N.Y. 
603—Humann v. Rivera, 71 N.Y.S. 
2d 321, 272 App.Div. 352. 

People v. Lake, 76 N.Y.S.2d 352, 
190 Misc. 794, appeal dismissed 
87 N.E.2d 64, 299 N.Y. 675-Peo¬ 
ple v. Shapiro, 67 N.Y.S.2d 774, 188 
Misc. 363—People v. Foster, 42 N. 
Y.S.2d 831, 182 Misc. 73. 

Okl.—Wilkerson v. State, Cr., 265 P. 
2d 739—Ex parte Collins, 135 P.2d 
61, 76 Okl.Cr. 163. 

Pa—Commonwealth v. Buford, 116 
A2d 759, 179 Pa.Super. 312. 

Tex.—Donald v. State, 306 S.W.2d 
360, 165 Tex.Cr. 252. 

Wash.—State v. Perkins, 204 P.2d 
207, 32 Wash.2d 810, certiorari de¬ 
nied Perkins v. Cranor, 70 S.Ct. 
97, 338 U.S. 862, 94 L.Ed. 528. 
W.Va—State v. Foley, 47 S.E.2d 40, 
131 W.Va. 326. 

Judicial notice of records and court 
papers In general see Evidence § 
50. 

Becords judicially noticed 

(1) A record of the court calling a 
special term. 

Ill.—People v. Wilson, 190 N.E. 270, 
356 Ill. 256. 

(2) The court’s records relative to 
the duties of its officers. 

U.S.—U. S. v. Lewis, D.C.Mo., 192 F. 
633—U. S. v. Greene, D.C.Ga., 113 
F. 683—U. S. v. Terry, D.C.Cal., 39 
F. 355. 

16 C.J. p 527 note 23. 

Place where bond had been filed 

was judicially noticed. 

Ala—Everage v. State, 71 So. 983. 
14 Ala.App. 106, certiorari denied 
Ex parte Everage, 72 So. 1019, 196 
Ala 701. 


Verbal orders 

A court can take Judicial notice 
not only of acts and proceedings ac¬ 
tually recorded but also of verbal 
orders which could properly be 
placed on the record of the court. 
Ill.—Dines v. People, 39 Ill.App. 665. 

Habeas corpus under prior Indict- 
meat 

The court will judicially know the 
proceedings on accused’s application 
for habeas corpus under the first 
indictment in the same court. 

Tex.—Ex parte Jones, 200 S.W. 1085, 
83 Tex.Cr. 12. 

16. Ala.—Reeves v. State, 88 So.2d 
561, 264 Ala 476, certiorari dis¬ 
missed 78 S.Ct. 363, 355 U.S. 368, 2 
L.Ed.2d 352—Stephens v. State, 46 
So.2d 820, 254 Ala. 50- 
Lovejoy v. State, 22 So.2d 532, 
32 Ala.App. 110, certiorari denied 
22 So.2d 537, 247 Ala. 48. 

Ariz.—State ex rel. Sullivan v. Pat¬ 
terson, 165 P.2d 309, 64 Ariz. 40. 
Cal.—People v. Tannatt, App., 5 Cal. 
Rptr. 256—People v. Le Beau, 288 
P.2d 294, 136 C.A.2d 69—People v. 
Martinelli, 257 P.2d 37, 118 C.A.2d 
94—People v. Finkel, 211 P.2d 888, 
94 C.A.2d 813, certiorari denied 71 
S.Ct. 284, 340 U.S. 913, 95 L.Ed. 
660. 

Colo.—Martinez v. People, 299 P.2d 
510, 134 Colo. 82—Ross v. People, 
162 P. 152, 62 Colo. 193. 

Fla.—Padgett v. State, 170 So. 175, 
126 Fla. 57—Jarvis v. State, 160 
So. 366, 118 Fla 577—Roberson v. 
State, 34 So. 294, 45 Fla 94. 

Ill.—People v. Byrnes, 122 N.E.2d 247, 
4 I11.2d 109, certiorari denied 75 
S.Ct. 899, 349 U.S. 966, 99 L.Ed. 
1287, rehearing denied 76 S.Ct. 42, 
350 U.S. 856, 100 L.Ed. 761—Peo¬ 
ple v. Greene, 115 N.E.2d 265, 1 Ill. 
2d 235, certiorari denied 74 S.Ct. 
643, 347 U.S. 945, 98 L.Ed. 1093- 
People v. Bernovich, 87 N.E.2d 609, 
403 Ill. 480, certiorari denied 70 S. 
Ct. 424, 338 U.S. 944, 94 L.Ed. 582, 
certiorari denied 73 S.Ct 1127, 345 
U.S. 977, 97 L.Ed. 1392—People v. 
Schraeberg, 173 N.E. 148, 340 Ill. 
620. 

Ind.—Shannon v. State, 147 N.E.2d 
10, 237 Ind. 706—Wedmore v. State, 
143 N.E.2d 649, 237 Ind. 212—Yes- 
sen v. State, 126 N.E.2d 760, 234 
Ind. 311—Blanton v. State, 124 N.E. 
2d 382, certiorari denied 76 S.Ct 
90, 350 U.S. 850, 100 L.Ed. 756. 

La.—State v. Morgan, 84 So. 589, 
147 La. 205, certiorari denied Mor¬ 
gan v. State of Louisiana 40 S. 


292 



22A C. J. S. 

So, a court in criminal proceedings for violating an 
injunction will judicially notice its original order 
granting the injunction ; 17 and in a contempt pro¬ 
ceeding the court may take judicial notice of the 
proceedings, files, and records in the original case 
out of which the contempt proceeding arose . 17 - 5 

Some courts take notice of their own records in 


CRIMINAL LAW § 564 

another interrelated case . 18 Thus, although there 
are holdings to the contrary , 19 it is generally held 
that in determining questions relating to former 
convictions or jeopardy, or the validity of a claim 
of res judicata, a court may judicially notice the con¬ 
tents of its own records in the prior proceeding, and 
the result of any trial or appeal therein . 20 It has 


Ct. 588, 253 U.S. 498, 64 L.Ed. 
1032. 

Mass.—McGarty v. Commonwealth, 
95 N.E.2d 158, 326 Mass. 413, certio¬ 
rari denied 71 S.Ct. 199, 340 U.S. 
886, 95 L.Ed. 644. 

Mich.—People v. Lowenstein, 14 N. 

W.2d 794, 309 Mich. 94. 

Mont.—State v. Cockrell, 309 P.2d 316, 
131 Mont. 254. 

Okl.—Ivey v. State, 206 P. 257, 21 
Okl.Cr. 182. 

Tex.—Ex parte Lovelady, 207 S.W.2d 
396, 162 Tex.Cr. 93, certiorari dis¬ 
missed 68 S.Ct. 914, 333 U.S. 879, 
92 L.Ed. 1154. 

Wash.—State v. Myers, 290 P.2d 253, 
47 Wash.2d 840. 

16 C.J. p 527 note 24. 

Issuance of search warrant 

Proceedings before United States 
commissioner with respect to issu¬ 
ance of search warrant are in the 
district court, and the court may 
take judicial notice of them. 

U.S.—U. S. v. Casino, D.C.N.Y., 286 
F. 976. 

Preliminary proceedings 

(1) Proceedings before an examin¬ 
ing or committing magistrate are ju¬ 
dicially noticed by the trial court, at 
least if they legally constitute a 
part of the record in the latter court. 
Cal.—People v. Rhodes, 30 P.2d 1026, 

137 C.A. 385. 

Okl.—Little v. State, 26 4 P. 305, 21 
Okl.Cr. 1—Mendenhall v. State, 196 
P. 736, 18 Okl.Cr. 441. 

16 C.J. p 527 note 24 [d] (1). 

(2) Federal district court will not 
take judicial notice of the proceed¬ 
ings before the United States com¬ 
missioner on preliminary examina¬ 
tion which have not been transmitted 
to the clerk of the district court. 
U.S.—'White v. U. S., C.A.La., 216 F. 

2d 1. 

(3) On a motion to require the 
prosecuting attorney to produce cer¬ 
tain articles alleged to have been 
before the justice on the preliminary 
examination, the court cannot take 
notice that such articles were In fact 
before the justice. 

Ind.—McDonel v. State, 90 Ind. 320. 

(4) Court took judicial notice, 
from the transcript of the prelim¬ 
inary proceedings on file in a cause, 
of the time when the complaint was 
filed and the warrant for arrest is¬ 
sued. 

Kan.—State v. Bowman, 188 P. 242, 
106 Kan. 430. j 


Records pertaining to indictments 
and grand juries 

(1) “The date of the presentment 
of the indictment, although not 
specifically stated in the Indictment, 
was a matter of court record, of 
which the trial court, If it chose, 
could properly take judicial notice.” 
R.I.—State v. Germain, 132 A. 734, 

736, 47 R.I. 269. 

(2) Federal district court would 
take judicial notice that federal dis¬ 
trict attorney had been directed by 
certain judges of the court to pro¬ 
ceed with certain indictments and 
contempt proceedings which might 
involve persons accused. 

U.S.—'U. S. v. Pendergast, D.C.Mo., 28 
F.Supp. 601. 

(3) District court would take judi¬ 
cial notice that there had been no 
order of the court limiting authority 
of any judge over regular grand 
jury. 

U.S.—U. S. v. Malone, D.CJ1L, 18 F. 
Supp. 865. 

(4) Loss of an indictment filed 
with the clerk of court is not a mat¬ 
ter of judicial knowledge. 

Tex.—Morris v. State, 257 S.W. 899, 
96 Tex.Cr. 337. 

(5) Other cases concerning notice 
of records pertaining to indictments. 
Mo.—State v. Daugherty, 17 S.W. 303, 

106 Mo. 182. 

16 C.J. p 527 note 24. 

17. Okl.—Ivey v. State, 206 P. 257, 
21 Okl.Cr. 182. 

Wash—State v. Lew, 172 P.2d 289, 
25 Washed 854. 

16 C.J. p 528 note 28. 

Judicial notice: 

In contempt proceedings see Con¬ 
tempt § 84 a. 

Of court’s own records in engraft¬ 
ed, ancillary, or supplementary 
proceedings see Evidence § 50. 
“In a collateral matter growing out 
of the original case,” such as a con¬ 
tempt proceeding for remarrying 
within two years of a judgment of 
divorce, it was held that the court 
could not take judicial notice of its j 
record in the divorce case. 

Ind.—state v. Branner, 93 N.E. 70, 
174 Ind. 684. ] 

17.5 U.S.—O’Malley v. U. S., C.C.A. 
Mo., 128 F.2d 676, appeal dismissed 
Pendergast v. U. S., 62 S.Ct. 116, 
314 U.S. 574, 86 L.Ed. 465, and 
O'Malley v. U. S., 62 S.Ct. 116, 314 
U.S. 574, 86 L.Ed. 465, reversed on 
other grounds 63 S.Ct. 268, 317 i 
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U.S. 412, 87 L.Ed. 368, 63 S.Ct. 268, 
317 U.S. 412, 87 L.Ed. 368 and 63 
S.Ct. 268, 317 U.S. 412, 87 L.Ed. 
368. 

18. U.S.—Norris v. U. S., C.C.Neb. f 
86 F.2d 379, reversed on other 
grounds 57 S.Ct. 535, 300 U.S. 564, 
81 L.Ed. 808. 

U. S. v. Maxwell, D.C.Mo., 137 
F.Supp. 298, affirmed, C.A., 235 F. 
2d 930, certiorari denied 77 S.Ct. 
266, 352 U.S. 943, 1 L.Ed.2d 239. 
Colo.—Ives v. People, 278 P. 792, 86 
Colo. 141. 

Ga.—Coleman v. State, 114 S.E.2d 2, 
215 Ga. 865. 

III.—People v. Pignatelli, 90 N.E.2d 
761, 405 Ill. 302. 

Ind.—Wallace v. State, 149 N.E. 57, 
196 Ind. 509. 

La.—State v. Bagwell, 98 So. 649, 154 
La. 980. 

Mich.—People v. Fleisher, 34 N.W.2d 
15, 322 Mich. 474. 

N.Y.—People v. Dritz, 18 N.Y.S.2d 
455, 259 AppJDiv. 210. 

Okl.—Jones v. State, Cr., 341 P.2d 
616—Hurt v. State, Cr., 312 P.2d 
169, appeal dismissed and certio¬ 
rari denied Hurt v. State of Okla¬ 
homa, 78 S.Ct. 97, 355 U.S. 22, 2 L. 
Ed.2d 67, rehearing denied 78 S.Ct. 
260, 355 U.S. 900, 2 L.Ed.2d 197- 
Carter v. State, Cr., 29 2 P.2d 435— 
Coburn v. State, 148 P.2d 483, 78 
OkLCr. 362. 

Va.—Kline v. Commonwealth, 182 S. 

E. 274, 165 Va. 754. 

Judicial notice of records of other 
suits in same court see Evidence 
§ 50. 

“This court can take notice of its 
own records In another case, either 
upon suggestion of counsel, or upon 
Its own motion.” 

Ind.—Robbins v. State, 149 N.E. 726, 
727, 197 Ind. 304. 

19. Cal.—People v. Newell, 22 1 P. 
622, 192 C. 659. 

N.J.—State v. Janiec, 74 A.2d 605, 9 
N.J.Super. 29. 

N.Y.—People ex rel. Pettibone v. 
Superintendent of New York State 
Reformatory at Elmira, 294 N.Y.S. 
255, 162 Misc. 125, dictum. 

Necessity for special plea of former 
acquittal, conviction, or jeopardy 
see supra § 439. 

20. Ala.—Latikos v. State, 88 So. 
47, 17 Ala.App. 655. 

Cal.—People v. Clinton, 248 P. 929, 
78 C.A. 451. 

Ky.—Howard v. Commonwealth, 42 
S.W.2d 336,-240 Ky. 307—Neal v. 
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been said, however, that a trial court is not required 
to take judicial notice of prior litigation in the same 
court , 20 * 6 and some authorities assert broadly that 
a court does not, in the trial of one case, take 
judicial notice of proceedings had in other cases , 21 
even though shown by its own records , 21 * 5 unless 
the record in the other case is made a part of the 
case under consideration . 21 * 10 A court cannot take 
judicial notice of the identity of the parties or trans¬ 
actions alleged in its records . 21 * 15 


Records of other courts . Judicial cognizance is 
not ordinarily taken of the records in other courts , 22 
and so it has been held that an appellate court will 
not take judicial knowledge of prior litigation unless 
proof thereof appears in the record . 22 * 5 Neverthe¬ 
less courts have taken judicial notice of related pro¬ 
ceedings in other courts , 22 * 10 and according to some 
authority appellate courts will take judicial notice 
of records in the trial court . 22 * 15 


Commonwealth, 298 S.W. 704, 221 
Ky. 239—Newton v. Common¬ 
wealth, 247 S.W. 707, 197 Ky. 496. 
La.—State v. O’Day, 185 So. 290, 191 
La. 380. 

Mo.—State v. Thompson, 324 S.W.2d 
133—State v. Bookman, 124 S.W.2d 
1205, 344 Mo. 80—State v. Randaz- 
zo, 300 S.W. 755, 318 Mo. 761. 

Okl.—Gower v. State, Cr., 298 P.2d 
461—Hill v. State, Cr., 294 F.2d 
866—Dunn v. State, Cr., 279 P.2d 
389—Courtney v. State, 269 P. 1059, 
41 Okl.Cr. 20. 

Tex.—White v. State, 228 S.W.2d 183, 
154 Tex.Cr. 497—Hail v. State, 293 
S.W. 831, 106 Tex.Cr. 511—McClure 
v. State, 273 S.W. 604, 100 Tex.Cr. 
464—Dunn v. State, 242 S.W. 1049, 
92 Tex.Cr. 126—Calloway v. State, 
240 SW. 553, 91 Tex.Cr. 502. 

16 C.J. p 527 note 24, p 528 notes 25, 
30 [a] (2). 

“Courts know their own records, 
and on appeal or error will take no¬ 
tice of the record in the same case 
on a former appeal upon suggestion 
and without any proof identifying 
the record.” 

Ill.—People v. Powers, 119 N.E. 421, 
423, 283 Ill. 438. 

20.5 U.S.—Walker v. U. S., C.C.A. 
Wash., 113 F.2d 314, 129 A.L.R. 
725. 

21 . U.S.—Winslow v. TJ. S., C.A. 
Mont., 216 F.2d 912, certiorari de¬ 
nied 75 S.Ct. 662, 349 U.S. 922, 99 
L.Ed. 1254. 

Ind.—Wedmore v. State, 143 N.E.2d 
649, 237 Ind. 212. 

N.J.—State v. Janiec, 74 A.2d 605, 9 
N.J.Super. 29, affirmed 80 A.2d 94, 
6 N.J. 608, certiorari denied Janiec 
v. State of New Jersey, 71 S.Ct. 
1007, 341 U.S. 955, 95 L.Ed. 1376. 

21.5 Ala.—Smothers v. State, 98 So. 
2d 66, 39 Ala.App. 29*2. 

Ill.— People v. Hunt, 190 N.E. 809, 
357 Ill. 39. 

N.C.—State v. McMilliam, 92 S.E.2d 
205, 243 N.C. 775. 

Wis.—State v. La Pean, 19 N.W.2d 
289, 247 Wis. 302, certiorari denied 
66 S.Ct. 486, 326 U.S. 801, 90 L.E<L 
488. 

16 C.J. p 528 note 30. 

Unlawful search in. prior proceeding* 
Neither the court of appeals nor 
the district court was required to 
take judicial notice that in prior 


proceeding against accused there had 
occurred an unlawful search and 
seizure of property and that evi¬ 
dence therein had been suppressed 
and ordered returned. 

U.S.—Benetti v.'U. S. f C.C.A.Nev., 97 
F.2d 263. 

N.C.—State v. McMilliam, 92 S.E.2d 
205, 243 N.C. 775. 

Companion, case 

Where counsel for defense and tri¬ 
al solicitor intended to make evi¬ 
dence in companion case part of case 
before the supreme court, the su¬ 
preme court would take judicial no¬ 
tice of and consider in the case be¬ 
fore it evidence in the inter-related 
case. 

I N.C.—State v. McMilliam, supra. 

21.15 Tex.—Donald v. State, 306 S. 

W.2d 360, 165 Tex.Cr. 252. 

22. Ga.—Robinson v. State, 71 S.E. 

2d 677, 86 Ga.App. 375. 

Mo.—State v. Edwards, 19 Mo. 674. 
N.C.—State v. Cooke, 103 S.E.2d 846, 
248 N.C. 485, appeal dismissed in 
part 79 S.Ct. 737, 359 U.S. 951, 3 
L.Ed.2d 759. 

16 C.J. p 528 note 31. 

Former jeopardy by reason of a 
prior conviction in another court 
cannot be judicially noticed. 

Ind.—Morton v. State, 100 N.E. 449, 
181 Ind. 123. 

Information 

Where certified copy of prior con¬ 
viction stated that accused was 
charged with reckless and intoxicat¬ 
ing driving to which he entered a 
plea of guilty, judicial notice could 
not be taken that there was an in¬ 
formation before the court contain¬ 
ing two counts, one charging reck¬ 
less driving and the other charging 
driving while intoxicated. 

N.Y.—People v. Rudy, 184 N.Y.S.2d 
129, 7 A.D.2d 458, reargument de¬ 
nied 187 N.Y,S.2d 1015, 8 A.D.2d 
773. 

22.5 U.S.—Walker v. U. S., C.C.A. 
Wash., 113 F.2d 314, 129 A.L.R. 
725. 

22.10 Original proceedings in differ- 
ent appellate courts 
In original proceeding seeking re¬ 
lease of prisoner from confinement by 
habeas corpus, court of criminal ap¬ 
peals took notice that there had been 
filed in supreme court application 

294 


for that court to assume original 
jurisdiction in action having for its 
purpose obtaining of writ of prohibi¬ 
tion against warden's inflicting death 
sentence by means of electrocution. 
Okl.—Ex parte Williams, Cr., 341 P. 
2d 652, certiorari denied In re Wil¬ 
liams, 80 S.Ct. 597, 361 U.S. 968, 
4 L.Ed.2d 547. 

tft prosecution for conspiracy the 

court has taken judicial notice that 
other persons have been convicted 
In trials held in other jurisdictions. 
U.S.—U. S. v. Mesarosh, D.C.Pa., 115 
F.Supp. 332. 

On motion to vacate judgment of 
conviction 

(1) Trial court may take judicial 
notice of habeas corpus proceedings 
in different court. 

U.S.—Wells v. U. S., Tex., 63 S.Ct 
582, 318 U.S. 257, 87 L.Ed. 746. 

Hood v. U. S., C.C.A.M 0 ., 152 F 2d 
431. 

(2) On appeal from judgment de¬ 
nying motion appellate court took ju¬ 
dicial notice that accused had unsuc¬ 
cessfully sought release from custody 
in two habeas corpus proceedings. 
U.S.—'Wells v. U. S., C.C.A.Tex., 168 

F.2d 833, certiorari denied 67 S.Ct. 
1728, 331 U.S. 862, 91 L.Ed. I860. 

22.15 U.S.—Oughton v. U. S., C.A. 
Alaska, 215 F.2d 578, certiorari de¬ 
nied 77 S.Ct. 373, 35 2 U.S. 975, 1 
L.Ed.2d 328. 

Okl.—Hurt v. State, Cr., 312 P.2d 
169, appeal dismissed and certio¬ 
rari denied Hurt v. State of Okla¬ 
homa, 78 S.Ct. 97, 355 U.S. 22, 2 L. 
Bd.2d 67, rehearing denied 78 S.Ct. 
260, 355 U.S. 900, 2 L.Ed.2d 197. 
Judicial notice taken 

(1) State supreme court in review¬ 
ing conviction took judicial notice of 
fact that accused, pro se, theretofore 
had filed petition In circuit court for 
relief under Post-Conviction Hearing 
Act, that petition was denied, that 
he made application to state su¬ 
preme court for writ of error that 
application was denied, and that he 
thereafter made unsuccessful appli¬ 
cation for writ of certiorari in the 
Supreme Court of the United States. 
Ill.—People v. Orr, 139 N.E.2d 212, 
10 U1.2d 95, certiorari denied Orr v. 
People of State of Illinois, 77 S.Ct. 
1290, 353 U.S. 987, 1 L.Ed.2d 1145, 
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Records of judicial council. Under statutes re¬ 
lating to judicial notice, it has been held that the 
courts will take judicial notice of the records of the 
judicial council . 22 * 20 

Competency of witness or veniretnan . Where the 
competency of a witness was in question, courts have 
taken judicial notice of their records showing a 
conviction of , 23 or the pendency of a complaint 
against , 24 such witness; and it has been held proper 
for a judge to take notice that a certain venireman 
was under indictment, where such judge had presid¬ 
ed over a habeas corpus proceeding involving that 
venireman . 26 

§ 565. Other Matters Judicially Noticed 

a. Animals and animal life 

b. Articles in common use 

c. Attorneys 

d. Bullets, explosives, and firearms 

e. Climate and meteorological conditions 

f. Drugs, medicines, and flavoring ex¬ 

tracts 
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g. Fingerprint and other identification 

records 

h. Highways, roads, and streets 

i. Labor unions 

j. Manufacture and sale of prohibited 

liquors 

k. Motor vehicles 
Z. Names 

m. Practices and facts pertaining to par¬ 

ticular businesses and occupations 

n. Public institutions 

o . Strikes 

p. Values 

a. Animals and Animal Life 

Courts Judicially notice well-known facts as to the 
habits ana characteristics of animals. 

Library References 

Criminal Law <$=>304(1). 

Courts take judicial notice of well-known facts 
of natural history with respect to the animal king¬ 
dom , 26 the nature, habits and characteristics of do¬ 
mestic animals , 27 and disease and injuries of ani- 


certiorari denied 79 S.Ct. 102, 358 
U.S. 869, 3 L.Ed.2d 101, rehearing 
denied 79 S.Ct. 239, 358 U.S. 913, 3 
L.Ed.2d 234. 

(2) Supreme court will judicially 
notice general order signed by pre¬ 
siding judge at conclusion of terms 
of courts of general sessions held 
throughout the state. 

S.C.—State v. Johnson, 49 S.E.2d 6, 
213 S.C. 241. 

On petition for writ of error coram 
nobis, supreme court took full notice 
of record of proceedings wherein pe¬ 
titioner was convicted. 

Ala.—Ex parte Taylor, 32 So.2d 659, 
249 Ala. 667, affirmed 68 S.Ct. 1415, 
335 U.S. 252, 93 L.Ed. 1935. 

22.20 Cal.—People v. Cahan, 297 P. 
2d 715, 141 C.A.2d 891, certiorari 
denied Cahan v. People of State of 
California, 77 S.Ct. 214, 352 U.S. 
918, 1 L.Ed.2d 124. 

23. Tex.—Baker v. State, 187 S.W. 
949, 79 Tex.Cr. 510. 

24. Tex.—Sola v. State, 188 S.W. 
1005, 8 Tex.Cr. 113. 

25. Tex.—Armstrong v. State, 46 S. 
W.2d 987, 120 Tex.Cr. 526. 

26. Ind.—Voyles v. State, 165 N.E. 
322, 200 Ind. 531. 

16 C.J. p 518 note 75. 

Pacts of animal life judicially no¬ 
ticed 

(1) Cows and goats are horned 
animals having cloven hoofs. 

Ga.—Sherrod v. State, 167 S.E. 761, 
46 Ga.App. 344. 

16 C.J. p 518 note 75 [a] (1). 

(2) A heifer belongs to the bo¬ 
vine group of cattle. 


La.—State v. Roshto, 62 So.2d 268, 
222 La. 185. 

(3) A heifer is a young cow. 

Ga.—Sowell v. State, 111 S.E. 689, 

28 GaApp. 478. 

(4) There are many cows of yellow 
color. 

AJa.—Pate v. State, 63 So.2d 223, 36 
Ala.App. 688. 

(5) An egg is an animal substance 
and a food. 

Tex.—Mince v. State, 111 S.W.2d 
277, 133 Tex.Cr. 373. 

(6) Deer have been on the decline 
in Alaska for the past decade. 

U.S.—'U. S. V. Harris, D.C.Alaska, 117 

F.Supp. 915. 

(7) A rattlesnake is poisonous. 
Tenn.—Harden v. State, 216 S.W.2d 

708, 188 Tenn. 17. 

Dipping of sheep 

Court will not take Judicial notice 
that a single annual dipping of sheep 
Is useless for preventing infectious 
diseases. 

Wyo.—State v. Hall, 194 P. 476, 27 
Wyo. 224. 

27. Iowa.—State v. McAteer, 288 N. 
W. 72, 227 Iowa 320—State v. Wag¬ 
ner, 222 N.W. 407, 207 Iowa 224, 
61 A.L.R. 882. 

Miss.—State v. Widman, 72 So. 782, 
112 Miss. 1. 

Mont.—State v. Elmore, 247 P.2d 488, 
126 Mont. 232. 

Utah.—State v. McNaughtan, 58 P.2d 
5, 92 Utah 99, reheard 66 P.2d 137, 
92 Utah 114. 

Vt.—State v. Persons, 46 A.2d 854, 
114 YL 435. 

16 C.J. p 519 note 76. 
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Judicial notice of animal life in 
general see Evidence § 87. 

Pacts commonly known about oats 
A cat is never completely domesti¬ 
cated and will use its claws and 
teeth to protect itself whenever it is 
annoyed or believes itself to be 
threatened. 

N.J.—State v. Spencer, 29 A.2d 398, 
20 N.J.Misc. 487. 

Pacts commonly known about dogs 

(1) Dogs generally are not mis¬ 
chievous or vicious animals and re¬ 
gardless of size and breed they are 
accepted and known as friend and 
companion of man and especially of 
boys. 

N.Y.—People v. Sandgren, 98 N.E.2d 
460, 302 N.Y. 331, mandate conform¬ 
ed to 106 N.Y.S.2d 607, 278 App. 
Div. 935. 

(2) A dog is an animal which man 
owns as a pet or for substantially 
valuable uses in many ways, such 
as hunting coons, and coon dogs and 
many dogs of various breeds are 
bought and sold for money, fre¬ 
quently for quite substantial sums. 
Tenn.—White v. State, 249 S.W.2d 

877, 193 Tenn. 631. 

(3) Some dogs, such as the blood¬ 
hound, foxhound, and bird dogs, have 
a remarkable sense of smell and pow¬ 
er of discrimination between the 
track on which they are first laid 
and others which may cross it. 
Tenn.—Copley v. State, 281 SW. 460, 

153 Tenn. 189. 

16 C.J. p 519 note 76 [c]. 

(4) In following tracks the work 
of bloodhounds or other dogs is not 
always accurate. 
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rnals . 27 * 5 On the other hand, courts will not take 
judicial notice of a fact dependent largely on the 
nature and disposition of a particular animal . 28 

Legislative policy . Judicial notice was taken of 
the policy of the legislature to encourage the prop¬ 
agation and protection of fish and game . 29 

b. Articles in Common Use 

The appearance and uses of familiar articles are 
Judicially known. 

Courts judicially know the general composition, 
appearance, and uses of articles familiar to every¬ 
body else , 30 such as ice picks , 30 - 5 photographic pic¬ 
tures , 30 - 10 screw drivers, 3 °- ls and sugar . 30 - 20 

c. Attorneys 

Notice has been taken of certain weii-known facts 
pertaining to the legal profession and named practitioners 
thereof- 

It is common knowledge that a large part of the 
work of the bar today is out of court or office 
work , 31 that witnesses frequently attend a lawyer's 
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office in connection with the preparation of a case 
for trial , 32 and that a named county had many 
competent attorneys who could skillfully try a crim¬ 
inal case . 32 - 5 

Judicial notice has been taken of the competency 
and qualifications 32 * 10 and of the integrity and ex¬ 
perience 32 - 15 of named attorneys. On the other 
hand, some courts have refused to take judicial 
notice of the death 33 or the professional reputation 3 * 
of named attorneys. 

d. Bullets, Explosives, and Firearms 

Well-known facts pertaining to bullets, explosives, 
and firearms are Judicially noticed. 

It is a well-known fact that there are, and have 
been for years, many pistols and revolvers in 
the possession of private citizens throughout the 
United States and many for sale in hardware stores 
and other places of business ; 34 * 50 and it is common 
knowledge that by means of the science of ballistics 
it may often be determined that a bullet was fired 
from a certain pistol , 35 and that only when a pistol 


Ind.—Ruse v. State, 115 N.E. 778, 1 86 
Ind. 237, L.R.A.1917E 726. 

16 C.J. p 519 note 76 [cL 

Hog’s 

(1) It is known that hogs, when 
confined within narrow limits, have 
an offensive odor, that their habits 
are unclean, and that by their mode 
of life they create a condition from 
which diseases arise. 

Tex.—Ex parte Botts, 154 S.W. 221, 
69 Tex.Cr. 161, 44 L.R.A..N.S., 629. 

(2) A court declined to take no¬ 
tice that a certain number of hogs 
could not have been loaded into a 
particular truck. 

Cal.—People v. Swanson, 75 P.2d 623, 
24 C.A.2d 644. 

(3) It Is common knowledge that 
pigs are frequently raised on gar¬ 
bage. 

N.J.—State v. Wittenberg, 141 A.2d 
52, 50 N.J.Super. 74, affirmed 141 
A.2d 57, 26 N.J. 576. 

Horses and mules 

It is common knowledge that 
horses and mules will often shy at 
certain places and things. 

Ala.—Wilson v. State, 54 So. 572, 171 
Ala. 25. 

27.5 Or.—State v. Schriber, 205 P.2d 
149, 185 Or. 615. 

Bang’s disease 

Judicial notice would be taken that 
Bang's disease is an infectious and 
contagious disease of cattle. 

Or.—State v. Schriber, supra. 

28. Ala.—Tarrant v. State, 67 So. 
626, 12 Ala.App. 172, certiorari de¬ 
nied 67 So. 1018, 191 Ala. 664. 

29. U.S.—U. S. v. Peck, D.C.Alaska, 
95 F.Supp. 465. 


Okl.—State v. Wheatley, 200 P. 1004, 
20 Okl.Cr. 28. 

30. Ala.—Patterson v. State, 88 So. 
360, 18 Ala.App. 55. 

Ark.—Wald v. State, 38 S.W.2d 307, 
183 Ark. 766. 

16 C.J. p 517 note 54. 

30.5 Tex.—Hampton v. State, 135 S. 
W.2d 122, 138 Tex.Cr. 271. 

30.10 La.—State v. Palmer, 80 So.2d 
374, 227 La. 691. 

30.15 Tex.—Tischmacher v. State, 
221 S.W.2d 258, 153 Tex.Cr. 481. 

30.20 U.S.—U. S. v. Grunenwald, D. 
C.Pa., 66 F.Supp. 223. 

31. N.Y.—People v. Alfani, 125 N.E. 
671, 227 N.Y. 334. 

Judicial notice of custom to excuse 
attorneys from jury service see su¬ 
pra § 561(7). 

Prosecuting attorneys see supra § 
561(8). 

32. N.Y.—People v. Nicosia, 298 N. 
Y.S. 591, 164 Misc. 152. 

32.5 Ky.—Howard v. Common¬ 

wealth, 42 S.W.2d 335, 240 Ky. 307. 

32.10 U.S.—Wheatley v. U. S., C.A. 
N.M., 198 F.2d 325. 

Judicial notice has been taken: 

(1) That accused's counsel in crim¬ 
inal case was a reputable attorney 
of high standing. 

U.S.—Kraft v. U. S., C.A-Minn., 238 
F.2d 794. 

(2) That retained counsel was as¬ 
tute, diligent, conscientious and pro¬ 
ficient lawyer. 

N.Y.—People v. McManus, 181 N.Y.S. 
2d 1001, 17 Misc.2d 247. 
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(3) That accused's counsel pos¬ 
sessed ability and capacity to carry 
on trial. 

U.S.—U. S. v. Estep, D.C.Tex. # 151 
F.Supp. 668. 

(4) That It would be difficult to 
find in California any lawyers more 
experienced or better qualified in de¬ 
fending criminals than public de¬ 
fender of Los Angeles County and 
his staff. 

Cal.—People v. Adamson, 210 P.2d 13, 
34 C.2d 320. 

32.15 N.Y.—People v. Codarre, 138 
N.Y.S.2d 18, 206 Misc. 960, affirmed 
140 N.Y.S.2d 289, 285 App.Div. 1087. 

33. Cal.—People v. Lee Gow, 175 P. 
917, 38 C.A. 248. 

34. Mo.—State v. Davit, 125 S.W.2d 
47, 343 Mo. 1151. 

Jury’s knowledge of reputation 
A court does not take judicial no¬ 
tice that a jury knew the reputation 
of a particular attorney and his con¬ 
nection with a certain case. 

Mo.—State v. Davit, supra. 

34.50 U.S.—U. S. v. Platt, D.C.Tex., 
31 F.Supp. 788. 

35. Ill.—People v. Davies, 188 N.E. 
337, 354 Ill. 168. 

S.C.—Corpus Juris Secundum cited 
In State v. Hackett, 55 S.E.2d 696, 
701, 215 S.C. 434. 

P. B. I. test 

It is a matter of common knowl¬ 
edge that an F. B. I. test would 
have solved question whether bullet 
in skull of deceased was fired from 
pistol which was in possession of ac¬ 
cused when deceased disappeared. 
Tenn.—Ford v. State, 201 S.W.2d 539, 
184 Tenn. 443. 
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is fired at close range will the discharge make 
powder marks on the target. 35 - 5 The court will 
take judicial notice of the vast difference between 
a revolver and an automatic in appearance, 35 * 10 
and judicial notice has been taken, as being com¬ 
mon knowledge, of matters pertaining to the me¬ 
chanical operation of an automatic pistol, 35 * 15 the 
penetrating power of a bullet, 36 the explosive quali¬ 
ties of dynamite, 37 the .extent to which certain guns 
will scatter their shot, 38 the distance of recoil, 38 * 5 
and the length of time that shotgun shells will retain 
their effectiveness. 39 

Courts do not take judicial notice that a certain 
type of shotgun is part of the ordinary military 
equipment or that its use could contribute to the 
common defense, 40 and cannot take judicial knowl¬ 
edge of the technical operation of firearms which 
permits some of them to be equipped with silencers 
or mufflers and prevents others from being so 
equipped. 40 * 5 

e. Climate and Meteorological Conditions 

A court will take Judicial notice of the general cli¬ 
matic and meteorological conditions of the territory with¬ 
in Its Jurisdiction. 

A court will take judicial notice of the general 
climatic conditions of the territory within its juris¬ 


diction, 41 and of the minimum and maximum tem¬ 
peratures therein during a specified period. 41 * 5 

f. Drugs, Medicines, and Flavoring Extracts 

(1) In general 

(2) Narcotics and marihuana 
(1) In General 

Courts have taken notice of the character and uses 
of various drugs and extracts and of certain facts per¬ 
taining to patent medicines. 

Judicial notice is taken of matters of common 
knowledge as to the character and uses of various 
drugs, medicines, and flavoring extracts, 42 and that 
certain drugs may be obtained only on prescription 
from a physician ; 42 * 5 ‘ but courts have declined to 
take notice of the minute details of the medicinal 
properties of calomel when administered to a preg¬ 
nant woman, 43 or that boric acid when used in food 
is wholesome 44 

■ Judicial notice has been taken that a preparation 
is commonly known as a patent or proprietary med¬ 
icine, dependent not on the fact that it is protected 
by patent or is the result of a secret formula, but 
on the dress or trade name used in offering it to the 
public; 45 and it has been held common knowledge 


35.5 Tenn.—Colbaugh v. State, 216 
S.W.2d 741, 188 Tenn. 103. 

35.10 Cal.—People v. Richardson, 
169 P.2d 44, 74 C.A.2d 528. 

35.15 Okl.—Wyatt v. State, Cr„ 296 
P.2d 222. 

36. Ill.—People v. Watt, 44 N.E.2d 
580, 380 Ill. 610. 

Mo.—State v. Smith, 44 S.W.2d 45, 
329 Mo. 272. 

Deadly weapons Judicially noticed 
see supra § 545. 

Deflection of bullet striking body 

Court does not judicially know 
that lead bullet fired from pistol 
might not be deflected on striking 
human body. 

Mo.—State v. Baker, 24 S.W.2d 1039, 
324 Mo. 846. 

37. Ind.—Voyles v. State, 165 N.E. 
322, 200 Ind. 531. 

Adaptability for sabotage 
The court will take judicial no¬ 
tice that cartridges and shells are 
not as well adapted to sabotage as 
dynamite. 

Ark.—Venable v. State, 246 S.W. 860, 
156 Ark. 564. 

Dynamite explosion, causing fire 

Judicial notice was not taken that 
a dynamite explosion would be like¬ 
ly to set fire to a particular place. 
Tex.—Fannin v. Stated 80 S.W.2d 
882, 128 Tex.Cr. 185. I 


38. Ala.—Sanders v. State, 56 So. 
69, 2 Ala.App. 13. 

16 C.J. p 512 note 57 [a] (2). 

I 38.5 Distance retarded by handling 
It is common knowledge that the 
handling of a gun, whether by an 
adult or by an infant, would retard 
to a certain extent the distance of 
its recoil. 

Ill.—People v. Willson, 81 N.E.2d 
485, 401 Ill. 68. 

39. Mo.—State v. Cropper, 36 S.W. 
2d 923, 327 Mo. 193. 

40. U.S.—U. S. v. Miller, Ark., 59 S. 
Ct. 816, 307 U.S. 174, S3 L.Ed. 1206. 

40.5 U.S.—U. S. v. Tot, D.C.N.J., 36 
P.Supp. 273. 

41. U.S.—Campbell v. U. S., Alaska, 
221 F. 186, 136 C.C.A. 602. 

Ariz.—Hernandez v. State, 11 P.2d 
356, 40 Ariz. 200, followed in Ser¬ 
rano v. State, 11 P.2d 358, 40 Ariz. 
205. 

Mo.—State v. Sinovich, 46 S.W.2d 
877, 329 Mo. 909. 

Tex.—Ballard v. State, 124 S.W.2d 
131, 136 Tex.Cr. 188. 

Road work during winter 

It is common knowledge that very 
little street or road work is feasi¬ 
ble .or practicable in the winter sea¬ 
son. 

IU.-r-People v. Barney, 217 IlLApp. 
322. 

41.5 D.C.—McAffee v. U. S., Ill F. j 
2d 199, 72 App.D.C. 60, certiorari ] 
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denied 60 S.Ct. 1094, 310 U.S. 643, 
84 L.Ed. 1410. 

42. Cal.—People v. Arthur, 32 P.2d 
1002, 1 CA..2d, Supp., 768—People 
v. Garcia, 32 P.2d 445, 1 OA.2d, 
Supp., 761. 

Ky.—Thompson v. Commonwealth, 
261 S.W. 5, 202 Ky. 674. 

Aspirin and roohelle salts 

It is comon knowledge that aspirin 
and rochelle salts do not contain opi¬ 
um or coca leaves, nor any com¬ 
pound, etc., thereof. 

HI.—State v. Ridgeway 3>rug Co., 59 
N.E.2d 351, 324 IlLApp. 585. 
Prophylactics 

Judicial notice may be taken that 
the apparent design of prophylactics 
sold through mechanical vending 
machines in toilet rooms of gasoline 
stations is to prevent not only con¬ 
ception but also disease. 

N.J.—State v. Tracy, 102 A.2d 62, 29 
N.J.Super. 145. 

42J5 Ergot 

N.Y.—People v. Chester, 42 N.Y.S.2d 
293, 179 Misc. 864. 

43. Mo.—State v. Bowen, 153 S.W. 
1033, 247 Mo. 584. 

44. Ill.—People v. Price, 101 N.EL 
196, 257 Ill. 587, Ann.Cas.l914A 
1154. 

16 C.J. p 514 note 99. 

45. Cal.—People v. Heron, 99 P.2d 
‘ 154, 34 CA..2d 755. 
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that many patent and proprietary medicines and 
flavoring extracts containing a large percentage of 
alcohol are widely sold by various types of mer¬ 
chants. 46 

Influence of drugs. A court will take judicial 
notice of the well recognized fact that overindul¬ 
gence or consumption of drugs of any kind causes 
the user to be under the influence of drugs within 
the meaning of a statute making the operation of a 
motor vehicle while under the influence of drugs 
a criminal offense. 46 * 5 

(2) Narcotics and Marihuana 

Courts take judicial notice of the nature of narcotic 
drugs and marihuana, of the effects of addiction to their 
use, and of well-known facts relating to their production, 
Importation, and sale. 

It is a matter of common knowledge that drug 
addiction has become a serious problem throughout 
the country, 46 * 50 and that some marihuana finds its 
way into the possession of high school children; 46 * 65 
and courts will take judicial notice of the evil effect 
of the use of narcotic drugs on the health and 
morals of an individual or of a people. 46 * 60 It is 
judicially known that there are narcotics which, 
when inhaled, will produce sleep or a morbid con- 
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dition of the nervous system, 47 and which, in cer¬ 
tain doses, will produce death. 48 Judicial notice 
will be taken that the inordinate use of such a drug 
tends to create an irresistible craving and forms a 
habit for its continued use until one becomes an ad¬ 
dict, 48 * 5 and that a confirmed user of opium, mor¬ 
phine, cocaine, and other like opiates must keep 
his nerves stimulated at all times, 49 and respects 
no convention or obligation, and will lie, steal, or 
use any other base means to gratify his passion for 
the drug, being lost to all considerations of duty or 
social position. 49 * 5 

Courts have taken judicial notice that morphine 
and morphine sulphate are narcotic drugs within 
the meaning of statutes prohibiting the sale of such 
drugs, 50 and are derivatives of opium; 51 and 
judicial notice has been taken of the quantity of an 
ordinary dose of such drug, 51 * 6 but questions con¬ 
cerning the amount which would be considered as 
being of significance, or the relative effect of two 
milligrams, were held not to be matters of which 
judicial notice could properly be taken. 51 * 10 

The courts judicially know that “smoking opium” 
or “opium prepared for smoking” is neither a rem¬ 
edy nor a preparation sold as a medicine, 51 * 16 that 
heroin is a derivative of opium, 62 and that cocaine 63 


4G. Ky.—Walker v. Commonwealth, 
247 S.W. 7, 197 Ky. 266. 

Lemon or vanilla ext root 

Court does not judicially know 
that lemon or vanilla extract is liq¬ 
uor prohibited by statute. 

Ala.—Brandon v. State, 134 So. 890, 
24 AlaApp. 289, certiorari denied 
134 So. 892, 223 Ala. 162. 

46.5 Me.—State v. Croteau, 135 A.2d 
282, 153 Me. 126. 

46.50 N.T.—People v. Salerno, 185 
H.Y.S.2d 169, 17 Misc.2d 535. 

46.55 Tex.—Ramirez v. State, 293 S. 
W.2d 653, 163 Tex.Cr. 491. 

46.60 Ariz.—State v. Gastelum, 255 
P.2d 203, 75 Ariz. 271. 

47. Cal.—People v. Tinnen, 192 P. 
557, 49 CA. 18. 

48. Cal.—People v. Tinnen, supra. 

48.5 Cal.—People v. Jaurequi, 298 
P.2d 896, 142 C.A.2d 555. 

Cocaine 

Courts take Judicial notice that in¬ 
ordinate use of cocaine is habit- 
forming. 

Cal.—People v. Bill, 35 P.2d 645, 140 
CA. 389. 

Morphine 

It is common knowledge that mor¬ 
phine addicts have desire to stop 
using the drug but cannot desist. 

Ky.—Prather v. Commonwealth, 287 
S.W. 559, 215 Ky. 714. 


49. Cal.—People v. Le Baron, 268 P. 
651, 92 C.A. 550, rehearing denied 
269 P. 476, 92 C.A. 550. 

49 C.J. p 1053 note 85. 

49.5 Cal.—People v. Jaurequi, 298 
P.2d 896, 142 CA.2d 555. 

50. Okl.—Smith v. State, 240 P. 656, 
32 Okl.Cr. 247—Barr v. State, 231 
P. 322, 28 Okl.Cr. 392. 

51. U.S.—James v. U. S., C.C.A.Tex., 
61 F.2d 912, certiorari denied 53 
S.Ct 404, 288 U.S. 613, 77 L.Ed. 
987—Cain v. U. S., C.C.A.Minn., 19 
F.2d 472—Greenberg v. U. S., C.C.A. 
Mo., 285 F. 865, petition dismissed 
44 S.Ct. 132, 263 U.S. 728, 68 L.Ed. 
528—Ryan v. U. S., C.CAMo., 283 
F. 975, petition dismissed 44 S.Ct. 
132, 263 U.S. 727, 68 L.Ed. 528— 
James v. U. S., C.C.A.Tex., 279 F. 
Ill, certiorari denied 43 S.Ct. 13, 
260 U.S. 722, 67 L.Ed. 481—Hughes 
v. U. S., Mo., 253 F. 545, 165 C.C. 
A. 215, certiorari denied 39 S.Ct. 
291, 249 U.S. 610, 63 L.Ed. 801- 
Hughes v. U. S., Mo., 253 F. 543, 
165 C.CA. 213. 

Ky.—Commonwealth v. Gabhart, 169 
S.W. 514, 160 Ky. 32. 

Mont.—State v. Brennan, 300 P. 273, 
89 Mont. 479. 

Okl.—Jefferson v. State, 244 P. 460, 
34 Okl.Cr. 56. 

51.5 Okl.—Smith v. State, 240 P. 
656, 32 Okl.Cr. 247. 
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Prom one-twelfth to one-half of a 
grain 

Okl.—Barr v. State, 231 P. 322, 28 
Okl.Cr. 392. 

51.10 Cal.—People v. Hyden, 258 P. 
2d 1018, 118 C.A.2d 744. 

51.15 U.S.—Chin Gum v. U. S., C.C. 

A.Mass., 149 F.2d 575, motion de¬ 
nied 150 F.2d 765. 

52. U.S.—U. S. v. Pisano, C.A.I11., 
193 F.2d 355, 31 A.L.R.2d 409—U. 
S. v. Chiarelli, CA.Ill., 192 F.2d 
528, certiorari denied 72 S.Ct. 359, 
342 U.S. 913, 96 L.Ed. 683, rehear¬ 
ing denied 72 S.Ct. 551, 342 U.S. 
950, 96 L.Ed. 706—U. S. v. Holmes, 
C.A.I11., 187 F.2d 222, certiorari de¬ 
nied Holmes v. U. S., 71 S.Ct. 1015, 
341 U.S. 948, 95 L.Ed. 1372, rehear¬ 
ing denied 72 S.Ct. 23, 342 U.S. 843, 
96 L.Ed. 637—Hughes v. U. S., Mo., 
253 F. 543, 165 C.CA. 213, certiorari 
denied 39 S.Ct. 291, 249 U.S. 610, 63 
L.Ed. 801, followed in 253 F. 545, 
165 C.C.A 215, certiorari denied 39 
S.Ct. 291, 249 U.S. 610, 63 L.Ed. 
801. 

Ill.—People v. Robinson, 153 N.E.2d 
65, 14 I11.2d 325. 

53. U.S.—Coppola v. U. S., CAAriz., 
217 F.2d 155—Hughes v. U. S., Mo., 
253 F. 543, 165 C.C.A. 213, certiorari 
denied 39 S.Ct. 291, 249 U.S. 610, 63 
L.Ed. 801, followed In 253 F. 545, 
165 C.C.A 215, certiorari denied 39 
S.Ct. 291, 249 U.S. 610, 63 L.E<L 
801. 
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and cocaine hydrochloride 54 are derivatives of coca 
leaves. In an early case, however, it was held that 
the court would not take judicial notice that cocaine, 
morphine, and morphine sulphate are derivatives of 
coca leaves and opium. 55 

It has been said to be common knowledge that 
certain substances which might be classified as “nar¬ 
cotics” under the dictionary definition do not neces¬ 
sarily fall within the meaning of the phrase “nar¬ 
cotic drugs” as such phrase is defined by a particular 
statute. 56 If it is true that the use of morphine 
affects the credibility of a witness, that fact is not 
so generally true that courts would be warranted in 
taking judicial notice of it. 56 * 5 

Production, importation, and sale. Courts take 
judicial notice that addicts are prone to engage in 
illicit traffic in narcotics and marihuana 56 - 10 and 
that the profits from such traffic are large. 57 It is 
general knowledge and the courts will judicially 
notice that the contraband of the illegal drug traffic 
commonly originates in foreign countries, 57 - 5 that 
the Mexican-California border is one of the major 
centers for importation of narcotic drugs and mari¬ 
huana into the United States, 67 * 10 and that there 
is great public danger that there will be attempts 
to smuggle narcotic drugs into the country every 
time an addict or user crosses the international 
boundary line 57 - 15 Some of the lower federal 
courts have taken judicial notice that opium is not 
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commercially a domestic product, 58 but the Supreme 
Court has held judicial notice cannot be taken that 
no opium is produced in the United States. 59 I 

i 

g. Fingerprint and Other Identification Rec¬ 
ords 

Courts take Judicial notice that no two sets of finger¬ 
prints are identical and that footprints, fingerprints, 
photographs, and physical measurements are widely used 
to Identify Individuals in criminal matters and for many 
other purposes. 

Courts recognize that scientific authorities declare 
fingerprints are reliable as a means of identifica¬ 
tion, 59 * 50 and take judicial notice that no two sets of 
fingerprints are exactly alike, 60 that the use of 
fingerprints is an infallible means of identifica¬ 
tion, 60 * 5 and that there is, as yet, no means of iden¬ 
tification which affords the same assurance of cor¬ 
rectness as fingerprinting. 60 * 10 

It is common knowledge that a naked footprint is 
a means of identification, 60 * 15 that the taking and 
preservation of photographs, physical measurements, 
and characteristics of prisoners are measures wide¬ 
ly adopted to facilitate the apprehension and identi¬ 
fication of prisoners, 61 and that it has become cus¬ 
tomary and is considered proper in private business 
and industry, as well as in public service and institu¬ 
tions, to take photographs and fingerprints of in¬ 
dividuals who are connected therewith or engaged 
or detained therein, for their identification for 


54. U.S.—Ryan v. U. S., C.C.A.M 0 ., 
283 F. 975, petition dismissed 44 S. 
Ct. 132, 263 U.S. 727, 68 L.Ed. 528. 

55. U.S.—U. S. v. Hammers, D.C. 
Fla., 241 F. 542. 

56. N.Y.—People v. Lee Foon, 294 
N.Y.S. 872, 250 App.Div. 616, re¬ 
versed on other grounds 9 N.E.2d 
847, 275 N.Y. 229. 

56.5 U.S.—'Weaver v. U. S., C.C.A. 
Neb., Ill F.2d 603. 

56.10 U.S.—U. S. v. Eramdjian, D.C. 
Cal., 155 F.Supp. 914. 

57. U.S.—Silverman v. U. S., C.C.A. 
Mass., 59 F.2d 636, certiorari de¬ 
nied 53 S.Ct. 89, 287 U.S. 640, 77 
LuEd. 554. 

57.5 U.S.—Garcia v. U. S., C.A.Colo. f 
250 F.2d 930. 

U. S. v. Bologna, D.C.Cal., 181 F. 
Supp. 706. 

57.10 U.S.—Blackford v. U. S., C.A. 
Cal., 247 F.2d 745, certiorari de¬ 
nied 78 S.Ct. 672, 356 U.S. 914, 2 
L.Ed.2d 686. 

Cal.—People v. Woods, 293 P.2d 901, 
139 C.A.2d 515. 

Interception of smugglers 

Court will take judicial notice of 
great numbers of persons Intercept¬ 
ed on entering United States from 


Mexico at points of entry in Califor¬ 
nia and particularly at San Ysidro 
carrying quantities of narcotics and 
marihuana. 

U.S.—U. S. v. Eramdjian, D.C.Cal., 
155 F.Supp. 914. 

Facts relative to importation. 

A trial court can take judicial 
knowledge. In California, of the facts 
relative to the importation of mari¬ 
huana. 

U.S.—Caudillo v. U. S., C.A.Cal., 253 
F.2d 513, certiorari denied Bomero 
v. U. S., 79 S.Ct. 1375, 357 U.S. 931, 
2 L.Ed.2d 1373. 

57.15 U.S.—Beyes v. U. S., C-A.Cal., 
258 F.2d 774. 

U. S. v. Bologna, D.C.Cal., 181 

F.Supp. 706. 

68 , U.S.—U. S. v. San Chin, D.C. 

Md., 24 F.Supp. 14. 

U. S. v. Brown, D.C.Wash., 224 
F. 135—U. S. v. Yee Fing, D.C. 

Mont., 222 F. 154. 

59. U.S.—U. S. v. Jin Fuey Moy, 

Pa., 36 S.Ct. 658, 241 U.S. 394, 60 
L.Ed. 1061. 

59.50 Ky.—Shelton v. Common¬ 

wealth, 134 S.W.2d 653, 280 Ky. 
733. 


Scientific basis of fingerprint iden¬ 
tification 

Courts take judicial notice that 
Identification by fingerprints is sci¬ 
entific and about the surest method 
known, and that it is in general use 
in the detection and trial of crim¬ 
inals. 

U.S.—Piquett v. U. S., C.C.A.I11., 81 
F.2d 75, certiorari denied 66 S.Ct. 
749, 298 U.S. 664, 80 L.Ed. 1388. 
Vt.—State v. Lapan, 141 A. 686, 101 
Yt. 124. 

60. Okl.—Stacy v. State, 292 P. 885, 
49 Okl.Cr. 154. 

60.5 Md.—Murphy v. State, 40 A.2d 
239, 184 Md. 70. 

60.10 N.J.—Boesch v. Ferber, 137 
A.2d 61, 48 N.J.Super. 231. 

60,15 N.C.—State v. Rogers, 64 S. 
E.2d 572, 233 N.C. 390, 28 A.L.B. 
2d 1104. 

61. Cal.—People v. Goltra, 2 P.2d 
35, 115 C.A. 539. 

Mo.—State v. Hampton, 275 S.W.2d 
356. 

Wash.—State v. Courser, 92 P.2d 264, 
199 Wash. 559. 

WIs.—Bridges v. State, 19 N.W.2d 
529, 247 WIs. 350, rehearing de¬ 
nied 19 N.W.2d 862, 247 Wis. 350. 
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many other purposes or respects than in criminal 
matters. 61 - 5 

2l Highways, Roads, and Streets 

Judicial notice will be taken of facts of common 
knowledge relating to roads and highways. 

Judicial notice will be taken of facts of common 
knowledge relating to roads and highways. 61 - 50 It 
has been held to be common knowledge that in ordi¬ 
nary use the word “highway” signifies a country road 
and the word “street” a city or town thorough¬ 
fare, 62 and that stop signs and stop signals at inter¬ 
sections of streets are placed there to regulate 
traffic. 62 * 5 Courts have judicially noticed that cer¬ 
tain specified streets or highways were public high¬ 
ways 63 or state highways, 63 - 5 that interstate high¬ 
ways and feeder roads to them affected interstate 
commerce, 63 - 10 that most of the streets in a particu¬ 
lar neighborhood are narrow, 63 - 15 and that public 
highways are used to a much greater extent by 
law-abiding citizens than by criminals. 64 It is well 
known that states expend much money for high¬ 


ways, 65 and that trunk _ highways are generally 
known in particular localities by the name of the 
principal place to and from which they lead. 66 

Traffic conditions. Judicial notice has been taken 
that parking space is difficult to find in certain 
areas, 66 - 5 and it is common knowledge that an un¬ 
reasonable use of the stopping or parking facilities 
provided for on the public streets of a city interferes 
with the progress of moving vehicles thereon. 66 - 10 
Judicial notice is taken that certain streets and high¬ 
ways are much used by vehicles and pedestrians, 61 ? 
particularly at certain times or on certain days, 67 - 5 
and that the disabling of a vehicle on one of the 
lanes thereof during such times causes a tremendous 
congestion for miles, thereby increasing the hazards 
of the road. 67 * 10 

Judicial notice will not be taken of the exact ex¬ 
tent of the use of streets and highways, 68 and the 
court may not take judicial notice of special facts 
rendering applicable to a particular street or high¬ 
way a speed limit less than the general speed limit 
on the state highways. 68 * 5 


61.5 Wis.—Bridges v. State, supra. 
Fingerprint records of war depart¬ 
ment 

Judicial notice has been taken of 
the war department's records con¬ 
taining the fingerprints of enlist¬ 
ed soldiers. 

Wash.—State v. Bolen, 254 P. 445, 
142 Wash. 668. 

61.50 U.S.—U. S. v. Holz, D.C.I11., 
103 F.Supp. 191, reversed on other 
grounds, C.A., 191 F.2d 569. 
Judicial notice of location of streets 
in cities see supra $ 542. 
Crosswalks 

Court could take judicial notice of 
the fact that municipal authorities 
do not indicate crosswalks within 
the square whose four sides are pro¬ 
longations of curb lines. 

Ind.—Hargis v. State, 44 N.E.2d 307, 
220 Ind. 429. 

62. Ky.—Commonwealth v. Vanmet¬ 
er, 221 S.W. 211, 187 Ky. 807. 

62.5 Tex.—Adams v. State, 221 S. 
W.2d 264, 154 Tex.Cr. 92, certiorari 
denied 70 S.Ct. 302, 338 U.S. 906, 
94 L.Ed. 558. 

63. Ga.—Jordan v. State, 92 S.E.2d 
528, 212 Ga. 337. 

Williams v. State, 101 S.E.2d 
747, 96 Ga.App. 833—Moye v. State, 
169 S.E. 59, 46 Ga.App. 727—Culver 
v. State, 149 S.E. 292, 40 Ga.App. 
273. 

N.H.—State v. Day, 140 A.2d 571, 101 
N.H. 289—State v. Deane, 135 A.2d 
897, 101 N.H. 127—State v. Duran- 
leau, 104 A.2d 519, 99 N.H. 30. 


N.Y.—People v. Macomb, 174 N.Y.S. 
2d 330, 9 MIsc.2d 1027—People v. 
Kitendaugh, 77 N.Y.S.2d 321, 190 
Misc. 410. 

People v. Hirshon, 43 N.Y.S.2d 
764. 

Pa.—Godsey v. Commonwealth, Com. 
PI., 103 Pittsb.Leg.J. 143. 

"The trial court may well have 
taken judicial notice of these roads 
as public highways. In any event, 
it is a matter of record that they 
are public highways, which record 
is available to this court as it was 
to the court below.” 

N.Y.—People v. Kosik, 258 N.Y.S. 70, 
72, 144 Misc. 403. 

63.5 N.Y.—People v. La Bare, 184 
N.Y.S.2d 107, 16 Misc.2d 890. 

63.10 U.S.—U. S. v. Fecora, C.A.Pa., 
267 F.2d 512. 

63.15 Mass.—Commonwealth v. Sar¬ 
gent, ll'J N.E.2d 154, 330 Mass. 690. 

64. Mich.—People v. Roache, 211 N. 
W. 742, 237 Mich. 215. 

65. Pa.—Commonwealth v. Pitts¬ 
burgh & Weirton Bus Co., 173 A. 
887, 114 Pa.Super. 290. 

Deterioration of highways 

It is matter of universal knowl¬ 
edge that highways rapidly deterio¬ 
rate by travel of busses, trucks, and 
other motor vehicles thereon. 

Pa.—Commonwealth v. Pittsburgh & 
Weirton Bus Co., supra. 

Federal aid 

It is common knowledge that fed¬ 
eral aid would not be given for any 
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road in a state other than a public 
highway. 

Ga.—Moye v. State, 169 S.E. 59, 46 
Ga.App. 727. 

66. Minn.—State v. Hesse, 191 N.W. 
267, 154 Minn. 89. 

“Dixie Highway” 

Court took judicial notice that a 
certain road or highway is part of 
"Dixie Highway.” 

Ga.—Bowen v. State, 170 S.E. 104, 
47 Ga.App. 9. 

66.5 Mass.—Commonwealth v. Sar¬ 
gent, 117 N.E.2d 154, 330 Mass. 690. 

66.10 N.Y.—People v. Rubin, 31 N. 
E.2d 501, 284 N.Y. 392. 

67. Cal.—People v. Anderson, 1 P. 
2d 64, 117 C.A. 763. 

D.C.—Croson v. District of Columbia, 
2 F.2d 924, 55 App.D.C. 122. 

N.Y.—People v. Berkowitz, 39 N.Y.S. 
2d 236. 

Tenn.—Edwards v. State, 304 S.W.2d 
500, 202 Tenn. 393. 

67.5 N.Y.—People v. La Frantz, 69 
N.Y.S.2d 614, 188 Misc. 989, appeal 
dismissed 98 N.E.2d 490, 302 N.Y. 
699. 

67.10 N.Y.—People v. La Frantz, 69 
N.Y.S.2d 614, 188 Misc. 989, appeal 
dismissed 98 N.E.2d 490, 302 N.Y. 
699. 

68. Mo.—City of St. Louis v. Ham¬ 
mond, 199 S.W. 411. 

16 C.J. p 513 note 62 [a] (2). 

68.5 N.J.—State v. Miller, 156 A.2d 
750, 58 NJ.Super. 538. 



22A C.J.S. 

i. Labor Unions 

Well-known facts as to practices, labels, and mem¬ 
bership of labor unions are judicially noticed. 

It is a matter of common knowledge that a labor 
union frequently executes contracts and holds prop¬ 
erty and does business in its group name; 68 - 51 ) and 
courts have taken judicial notice that all branches 
of the same union employ the same label, 69 that 
many labor unions have thousands of members and 
that such members are widely scattered, 70 and that 
ordinary laborers, such as farm laborers and do¬ 
mestic servants, are not usually members of labor 
unions. 71 

j. Manufacture and Sale of Prohibited Liquors 

Matters of common knowledge as to the sale and 
transportation of prohibited liquors are Judicially known; 
but notice has not been taken that certain apparatus 
is such as is generally used to manufacture such liquors. 

It is common knowledge that some apparatus can 
be used for lawful purposes as well as for the man¬ 
ufacture of prohibited liquors; 72 and courts have 
refused to take judicial notice that particular pieces 
of apparatus were such as are generally used in the 
manufacture of prohibited liquors. 73 
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Courts take judicial notice of the fact that all 
distilled spirits are made in a distillery, 74 of the 
process used in distillation, 75 and of the practice of 
moonshiners where a still is left unguarded at 
night. 75 - 5 Notice has been taken, as being common 
knowledge, that there are many saloons, clubs, and 
other places where intoxicating liquors are unlaw¬ 
fully sold, 76 of certain places to and from which il¬ 
licit liquor is transported, 77 that suit cases and bags 
are used for transporting such liquor, 78 and that a 
license to sell could not have been obtained at a cer¬ 
tain date. 78 * 5 

k. Motor Vehicles 

Judicial notice has been taken of facts pertaining to 
the operation, speed, identification, capacity, and uses 
of motor vehicles. 

In accordance with the general rule stated in Evi¬ 
dence § 81, which has been applied in the field of 
criminal law, motor vehicles have become of such 
general use and form so large a part of the daily 
lives and experiences of the people that judicial 
notice may be taken of those prominent facts with 
respect to them or their operation which are a part 
of the common knowledge of every person of ordi¬ 
nary understanding and observation; 78 * 50 and ac- 


£ 8.50 Ind.—Schuble v. State, 79 N. 
E.2d 647, 226 Ind. 299. 

69. Pa.—Commonwealth v. Land- 
berg, 163 A. 77, 106 Pa.Super. 487. 

70. N.Y.—People v. Herbert, 295 N. 
Y.S. 251, 162 Misc. 817. 

71. Va.—Cole v. Commonwealth, 193 
S.E. 517, 169 Va. 868. 

72. Ala.—Watford v. State, 109 So. 
174, 21 AlaA.pp. 428. 

73. Ala.—Young v. State, 188 So. 

270, 28 Ala.App. 491—Allen v. 

State, 142 So. 777, 25 Ala.App. 181 
—Echo!* v. State, 135 So. 410, 24 
Ala.App. 362—Atchley v. State, 113 
So. 625, 22 Ala.App. 125—Murphy 
v. State, 113 So. 623, 22 Ala.App. 
163—Dabbs v. State, 101 So. 220, 
20 Ala.App. 167—Wilson v. State, 
100 So. 914, 20 Ala.App. 62, certio¬ 
rari denied Ex parte State ex rel. 
Davis, 100 So. 917, 211 Ala. 574. 

74. U.S.—Wolstein v. TJ. S., C.C.A. 
Minn., 80 F.2d 779. 

Operation of stills in secluded places 
It is common knowledge that stills 
are generally operated in secluded 
places. 

Va.—Jennings v. Commonwealth, 156 
S.E. 394, 155 Va. 1075. 

75. Ark.—Hodgkiss v. State, 246 S. 
W. 506, 156 Ark. 340. 

75.5 Concealment of worm and cap 
U.S.—U. S. v. Williamson, D.C.Tenn., 
Ill F.Supp. 411, affirmed, C-A, 
Williamson v. U. S., 208 F.2d 692. 


76. U.S.—U. S. v. Wainer, D.CJPa., 
49 F.2d 789. 

Tenn.—State v. Mountain City Club, 
188 S.W. 579, 136 Tenn. 102—Mori- 
arty v. State, 124 S.W. 1016, 122 
Tenn. 440, 25 L.RjL,N.S., 1252. 

16 C.J. p 513 note 65. 

Sale of intoxicating liquors by vari¬ 
ous proprietors 

It is well known that keepers of 
soft drink parlors and restaurants 
and certain other proprietors often 
resort to the sale of intoxicating 
liquors under the cloak of their 
business. 

Ill.—People v. Lewis, 149 N.E. 817, 
319 Ill. 154. 

77. U.S.—U. S. v. Stafford, D.C.Ky., 
296 F. 702. 

N.C.—State v. Evans, 111 S.E. 345, 
183 N.C. 758. 

Smuggling of liquor from Canada 

"It is a matter of common knowl¬ 
edge that much of the illicit supply 
of intoxicating liquor which finds its 
way into sections of the United 
States is smuggled from Canada." 
U.S.—Norris v. U. S., C.C.A.N.D., 49 
F.2d 856, 860, certiorari denied 52 
S.Ct. 17, 284 U.S. 633, 76 L.Ed. 539. 

78. U.S.—Bourke v. U. S., C.C.A. 
Mich., 44 F.2d 371, certiorari de¬ 
nied 51 S.Ct. 182, 282 U.S. 897, 75 
L.Ed. 790. 

Mich.—People v. Ward, 196 N.W. 971, 
226 Mich. 45. 

78.5 Idaho.—State v. Garde, 205 P. 
2d 504, 69 Idaho 209. 
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78.50 Jud i cial notice has been tak¬ 
en: 

(1) That a "Dodge pickup," which 
is a motor vehicle, is a pickup truck. 
Tex.—Lee v. State, Cr. f 327 S.W.2d 

582. 

(2) Of other matters. 

Mo.—State v. Ridinger, 266 S.W.2d 
626, 364 Mo. 684. 

Matters of common, knowledge 

(1) Automobile drivers who are 
looking for a left turn, without spe¬ 
cific knowledge of where it is locat¬ 
ed, will generally be traveling slow¬ 
ly and tentatively, a condition of op¬ 
eration which is extremely danger¬ 
ous on the inside, or "fast" lane, of 
a four-lane highway. 

N.J.—State v. Frankel, 125 A.2d 728, 
42 N.J.Super. 7. 

(2) Driver intending to turn right 
at an intersection will keep as close 
as practical to the right-hand curb 
or edge of the roadway. 

Kan.—State v. Davidson, 105 P.2d 
876, 152 Kan. 460. 

(3) Driving of long continuous 
hours by one person Is apt to entail 
fatigue and tend to relax concentrat¬ 
ed attention. 

U.S.—U. S. v. E. Brooke Matlack, 
Inc., D.C.Md., 149 F.Supp. 814. 

(4) Hair particles of automobile 
owner and members of his family 
may be found In any part of the au¬ 
tomobile. 

Pa.—Commonwealth v. Bozzelli, 146 
A.2d 74, 188 Pa.Super. 4L 
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cordingly judicial notice has been taken of various were in use, 81 and that there are thousands of auto¬ 
matters of common knowledge relating to the bat- mobiles on the highways of this country every mo- 
tery, 78 * 55 lights, 78 * 60 price, 78 - 65 size, 78 * 70 speed- ment that to the casual observer resemble each oth- 
ometer, 78 * 75 and weight 78 * 80 of a motor vehicle, er; 81 * 5 that numbers on a car permit it to be 
It is common knowledge that within a very few identified; 82 that for the purpose of preventing 
seconds and within a very short distance, one may identification such numbers are obliterated, 82 - 5 or 
greatly change the course of his automobile on the parts are substituted on the vehicle; 82 * 10 that a tax¬ 
highway 78 - 85 and materially change his speed, 78 - 90 icab does not not have a carrying capacity of more 
and that the setting of the brakes frequently leaves th an seven passengers; 88 and of the uses made of 
skid marks on the pavement. 78 * 96 automobiles in connection with the commission of 

Judicial notice has been taken that a blow-out certain crimes. 84 
impairs an operator’s ability to manage his car; 79 

of the distance an automobile could have traveled Judicial notice has been taken of the fact that 
under the particular circumstances of a case; 80 the operation of automobiles causes the death and 
that many automobiles of a particular make or kind injury of many people daily, 85 and challenges the 


(5) Tractor-trailers require care¬ 
ful, experienced skill and attention 
in driving. 

U.S.—U. S. v. E. Brooke Matlack, 
Inc., D.C.Md., 149 F.Supp. 814. 

(6) Long, high, wide, and heavy 
trailers attached to motor vehicles, 
equipped with extra power, travers¬ 
ing highways, create extra danger to 
other users thereof. 

Va.—Richardson v. Commonwealth, 
63 S.E.2d 731, 192 Ya. 55. 

78.55 Tendency to grow weaker 

Tenn.—Hardaway v. State, 302 S.W. 
2d 351, 202 Tenn. 94. 

78.60 Panel lights 

It is common knowledge that panel 
and other lights of automobile may 
reflect sufficient light in front part 
of automobile to enable one to iden¬ 
tify money being handled there. 
Miss.—Goodson v. State, 45 So.2d 
135. 

78.65 Mo.—State v. Haney, 284 S. 
W.2d 417. 

Mercury Is not car in low price field 
U.S.—'U. S. v. Perez, C.A.N.Y., 242 F. 
2d 867, certiorari denied, Perez v. 
U. S., 77 S.Ct. 1405, 354 U.S. 941, 
1 L.Ed.2d 1539. 

78.70 Size of front seat 

Cal.—People v. Gibson, 312 P.2d 705, 
152 CA..2d 149. 

78.75 Accuracy of speedometers is a 
matter of general knowledge. 

N.Y.—People v. Tyler, 109 N.Y.S.2d 
75$. 

Factors affecting operation 

(1) It is common knowledge that 
an automobile speedometer reflects 
approximate speed and that there is 
considerable variance in speedome¬ 
ters of different automobiles depend¬ 
ing on a number of factors. 

Mo.—State v. Graham, App., 322 S. 
W.2d 188. 

(2) It is common knowledge that 
various degrees of friction, tempera¬ 
ture of the atmosphere, air pressure 
in the tires, and other factors affect 


the operation of a speedometer to 
some extent. 

Ky.—Carrier v. Commonwealth, 242 
S.W.2d 633. 

78.80 Heavy metal vehicle 

It is a matter of common knowl¬ 
edge that an automobile is a heavy 
metal vehicle. 

Ga.—McGraw v. State, 70 S.E.2d 141, 

85 Ga.App. 857. 

78^5 Ky.—Cornett v. Common¬ 

wealth, 138 S.W.2d 492, 282 Ky. 
322. 

78.90 Ky.—Cornett v. Common¬ 

wealth, supra. 

Okl.—Myers v. State, 226 P.2d 451, 
93 Okl.Cr. 209. 

Acceleration 

It is within common knowledge 
that powerful automobiles accelerate 
rapidly. 

S.C.—State v. Cavers, 114 S.E.2d 401. 

I 78.95 N.J.—State v. Kellow, 53 A.2d 

! 796, 136 N.J.Law 1, affirmed 67 A 

2d 389, 136 N.J.Law 633. 

! 

79. Wis.—Ronning v. State, 200 N. 
W. 394, 184 Wis. 651. 

Judicial notice of facts pertaining 
to motor vehicles in general see 
Evidence § 9. 

Effect of broken glass on pneumatic 
tires 

Court will take judicial notice of 
effect of placing broken glass on 
roadway used by pneumatic-tired ve¬ 
hicles. 

U.S.—Russell v. U. S., C.C.A.Minn., 

86 F.2d 389. 

80. Ky.—Webster v. Common¬ 
wealth, 109 S.W.2d 589, 270 Ky, 
180. 

Mo.—State v. Renfro, 279 S.W. 702. 
Vt.—State v. Wood, 134 A. 697, 99 
Vt. 490, 48 A.L.R. 985. 

Stopping within specified distance 
(1) Court would take judicial no¬ 
tice of fact that an automobile be¬ 
ing driven seventy to seventy-five 
miles an hour could not be stopped 
within fifteen feet on a dirt road. 
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Okl.—Jones v. State, 202 P.2d 228, 
88 Okl.Cr. 243. 

(2) It is matter of common knowl¬ 
edge that automobile traveling fifty- 
miles per hour would not be able to 
stop in distance of twenty-five feet. 
N.C.—State v. Becker, 85 S.E.2d 327, 
241 N.C. 321. 

81. Mo.—State v. Linders, 253 S.W. 
716, 299 Mo. 671. 

Police automobiles 

Court would take judicial notice 
that the city of Muskogee, Oklaho¬ 
ma, is the only municipality in the 
immediate vicinity that would have 
radio equipped police automobiles to 
the number of thirty-four and a ra¬ 
dio station and dispatcher in connec¬ 
tion therewith. 

Okl.—Payne v. State, Cr., 276 P.2d 
784. 

81.5 Ga.—Allen v. State, 51 S.E.2d 
671, 78 Ga.App. 526. 

82. U.S.—Donaldson v. U. S. f C.CA. 
Ill., 82 F.2d 680. 

82.5 U.S.—Donaldson v. U. S., supra. 

82.10 Iowa.—State v. Chumley, 294 
N.W. 764, 229 Iowa 579. 

83. N.Y.—People v. Verro, 295 N.Y. 
S. 313, 162 Misc. 313—People v. 
Archinofsky, 284 N.Y.S. 516, 157 
Misc. 587. 

84. Ind.—Egbert v. State, 21 N.E.2d 
418, 215 Ind. 525. 

Mich.—People v. Roache, 211 N.W. 
742, 237 Mich. 215. 

Mo.—State v. Simon, 295 S.W. 1076, 
317 Mo. 336. 

N.Y.—People v. Russo, 103 N.Y.S.2d 
603, 278 App.DIv. 98, affirmed 102 
N.E.2d 834, 303 N.Y. 673. 

85. ill.—people v. Przybyl, 6 N.E.2d 
848, 365 Ill. 515. 

Mass.—Commonwealth v. Pentz, 143 
N.E. 322, 247 Mass. 500. 

Mont.—State v. Bosch, 242 P.2d 477, 
125 Mont. 566. 

N.M.—State v. Platter, 347 P.2d 166, 
66 N.M. 273. 
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thought of every serious-minded official concerned 
with law enforcement; 85 * 5 that the violent striking 
of a man by an automobile may contribute to, or has¬ 
ten, his death; 85 * 10 that for an automobile to be over¬ 
turned upon the person of a female would likely 
crush and inflict serious or mortal wounds upon 
her; 85 * 15 and that the use of public roads and 
bridges by vehicles of excessive weight is calculat¬ 
ed to result in injury to public property and in dan¬ 
ger to all who travel such thoroughfares. 85 * 20 

Matters pertaining to busses and bus drivers 88 
and to the carrying of automobile liability insur¬ 
ance 87 have been judicially noticed; and it is a 
matter of common knowledge, of which the court 
may take notice, that it is impractical for a large 
city to maintain a police force large enough person¬ 
ally to detect any substantial portion of vehicular 
parking law violators by observing them in the act 
of illegally parking or by discovering the illegally 
parked vehicle and awaiting the return of the absent 
operators. 87 * 5 

A court does not know that a particular truck- 
semitrailer combination is superior to combinations 
permitted by statutes limiting the length of vehicles 
in such a combination, 88 that an automobile is neces¬ 
sarily operated by electricity or steam or explosive 
power, 89 that no car could run without a battery, 89 * 5 
and that automobiles are usually left in reverse 
gear when parked in garages. 89 * 10 

Z. Names 

Certain matters pertaining to the names of persona, 
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Including the fact that different men may bear identical 
names, the use of aliases, and the common way of writing 
names, have been Judicially noticed. 

It is common knowledge that in many instances 
men bear identical names, 89 * 50 and that the use of 
aliases is frequently associated in the public mind 
with the so-called “criminal” class. 89 * 55 Courts ju¬ 
dicially know that it is common for a person to 
bear two given names and that the usual way of 
writing such names is to spell out the first and use 
only the initial of the second. 90 Certain matters 
pertaining to the names used by Indians 91 and 
Chinese 92 have been held to be common knowl¬ 
edge. 

Names as indicating sex . Although some courts 
do not, from the name alone, take judicial notice 
of the sex of a person on whom a crime is alleged 
to have been committed, 98 other courts have taken 
notice, with respect to certain names, that they are 
used to designate males 94 or females. 95 

Nickname. It is common knowledge that a man 
might be called by a nickname and might become 
as well known by one name as by the other. 95 * 5 

m. Practices and Facts Pertaining to Particu¬ 
lar Businesses and Occupations 

Courts have taken Judicial notice of well-known facts 
pertaining to various businesses and occupations. 

Courts have taken judicial notice of various well- 
known practices adopted by, or facts relating to, 
the following businesses, business establishments, 
and occupations: Advertising, 95 * 50 agriculture, 95 * 55 


85.5 Fla.—Johnson v. State, 92 So.2d 
651. 

85.10 Colo.—People v. Cox, 228 P. 

2d 163, 123 Colo. 179. 

85.15 Ga.—McGraw v. State, 70 S.E. 

2d 141, 85 Ga.App. 857. 

85.20 Ill.—People v. Linde, 173 N.E. 

361, 341 Ill. 269, 72 A.L.R. 997. 
Mich.—People v. Wolfe, 61 N.W.2d 
767, 338 Mich. 525. 

88 . Pa.—Commonwealth v. Pitts¬ 
burgh & Weirton Bus Co., 173 A. 
887, 114 Pa.Super. 290. 

Lawful vocation 

Court took judicial notice that 
-driving a bus is a lawful vocation. 
Ark.—Gurein v. State, 193 S.W.2d 
997, 209 Ark. 1082. 

87. N.Y.—City of Rochester v. Ail¬ 
ing, 10 N.Y.S.2d 373, 170 Misc. 477 
—City of Rochester v. Newton, 8 
N.Y.S.2d 441, 169 Misc. 726. 

87.5 Cal.—People v. Bigman, 100 F. 
2d 370, 38 C.A.2d Supp. 773. 

88 . Wis.—State v. Wetzel, 243 N. 
W. 768, 208 Wis. 603, 86 A.L.R. 
274. 


89. Ind.—Pepple v. State, 172 N.E. 
902, 202 Ind. 177. 

89.5 Tex.—Stubblefield v. State, 135 
S.W.2d 102, 138 Tex.Cr. 289. 

89.10 Or.—State v. Hansen, 244 P.2d 
990, 195 Or. 169. 

89.50 U.S.—Gravatt v. U. S., C.A. 
Okl., 260 F.2d 498. 

89.55 Wash.—State v. Smith, 348 P. 
2d 417. 

90. Ill.—People v. Estes, 136 N.E. 
459, 303 Ill. 602. 

91. Nev.—State v. Mendez, 61 F.2d 
300, 57 Nev. 192. 

92. Ariz.—Sam v. State, 265 P. 609, 
33 Ariz. 383, followed in Shew Chin 
v. State, 265 P. 621, 33 Ariz. 419 
and Gee Long v. State, 265 P. 622, 
33 Ariz. 420. 

93. Cal.—People v. Allison, 145 P. 
539, 25 CA. 746—People v. Car- 
roll, 81 P. 680, 1 CA. 2. 

94. “Angus” 

Utah.—U. S. v. Cannon, 7 P. 369, 4 
Utah 122, affirmed 6 S.Ct 278, 116 
U.S. 55, 29 L.Ed. 561. 
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“Joseph” 

Ill.—Supemant v. People, 100 Ill. 
App. 121. 

95. “Ellen” 

Va.—Taylor v. Commonwealth, 20 
Gratt. (61 Va.) 825. 

“Frances” 

Va.—Taylor v. Commonwealth, su¬ 
pra. 

“Minnie” 

Ill.—People v. Mansfield, 181 Ill.App. 

710. 

“Ruth” 

Kan.—Tillson v. State, 29 Kan. 452. 

95.5 Ala.—Wheaton v. State, 194 So. 
712, 29 Ala.App. 231. 

Man named “Artis” might well he 
called “Artie/* 

Ala.—Wheaton v. State, 194 So. 712, 
29 Ala.App. 231. 

95.50 Use of bright lights 
N.Y.—People v. Melchior, 155 N.Y.S. 
2 d 851. 

95.55 U.S.—Kempe v. U. S., C.C.A. 
Iowa, 160 F.2d 406, certiorari denied 
67 S.Ct. 1534, 331 U.S. 843 91 L.Ed. 
1864. 
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banks, 96 barber shops, 96 * 6 boarding houses, 96 * 10 
bookmaking, 96 * 15 brokerage, 96 * 20 citrus packing 
houses, 96 * 25 commercial credit rating, 96 - 30 contract¬ 
ing, 96 * 35 domestic service, 96 * 40 and drug stores. 96 * 45 

Furthermore, judicial notice may be taken of 


matters of common knowledge relating to the busi¬ 
ness or occupation of fire fighting, 96 * 50 fisheries 
and fishing, 96 * 55 grocery stores, 96 * 60 inns and hos- 
telries, 96 * 65 insurance, 96 * 70 laundromats, 96 * 75 liquor 


Blatters held commonly known 

(1) Cotton is a farm product. 

Ga.—Whitaker v. State, 70 S.E. 990, 
9 Ga.App. 213. 

(2) Farmers, when stating* their 
residence, ordinarily mention the 
town nearest their residence, their 
post office address, or the town in 
which they trade. 

Kan.—State v. McCombs, 181 P.2d 
473, 163 Kan. 225. 

(3) Effect of intermingling: of seed. 
Tex.—Williams v. State, 208 S.W. 

522, 84 Tex.Cr. 461. 

96. U.S.—Pereira v. U. S., Tex., 74 
S.Ct. 358, 347 U.S. 1, 98 L.Ed. 435. 

IT. S. v. McKay, D.GMich., 45 
F.Supp. 1001. 

Ala.—Campbell v. State, 195 So. 775, 
29 Ala.App. 343. 

Ark.—Gurley v. State, 248 S.W. 902, 
157 Ark. 413. 

Ky.—Commonwealth v. Bandy, 165 
S.W.2d 337, 291 Ky. 721. 

Mo.—State v. Settle, 46 S.W.2d 882, 
329 Mo. 782. 

Tenn.—Grace v. State, 281 S.W.2d 
641, 198 Tenn. 626. 

Tex.—Carter v. State, 203 S.W.2d 540, 
150 Tex.Cr. 448. 

Matters judicially noticed with, re¬ 
spect to banks 

(1) Many banks permit customers 
to overdraw their accounts. 

Ky.—Murrell v. Commonwealth, 64 
S.W.2d 447, 251 Ky. 91. 

(2) “Every well-managed bank sel¬ 
dom, if ever, has on hand an amount 
of money equal to its depositary lia¬ 
bilities.” 

N.C.—State v. Hightower, 121 S.E. 
616, 622, 187 N.C. 300. 

(3) Cashier Is officer whose duty 
It Is to take care of bank's cash. 

Ala.—Douglass v. State, 107 So. 791, 

21 AlaA-pp. 289. 

(4) Trust companies do banking 
business. 

N.J.—State v. Scarlett, 102 A. 160, 
91 N.J.Law 200, 2 A.L.R. 83. 

Judicial notice not taken 

(1) That certain alleged false hank 
book entries caused loss to a bank, 
its customers, or stockholders. 

N.C.—State V. Cole, 163 S.E. 594, 202 
N.C. 592. 

(2) Of the manner In which pur¬ 
chase of securities at a premium or 
a discount Is entered on bank's 
books. 

Mo.—State v. Davis, 292 S.W. 430, 
315 Mo. 1285. I 


(3) That a particular national 
bank is a federal reserve bank or 
member bank. 

U.S.—U. S. v. Dooley, D.C.N.Y., ll F. 
2d 428. 

96.5 Mo.—State v. Hayes, 26 S.W.2d 
1002, 224 Mo.App. 687. 

96.10 Judicial notice will not be 
taken that boarding houses open their 
doors to the public at mealtime. 

La.—State v. Trahan, 36 So.2d 652, 
214 La. 100. 

96.15 N.Y.—People v. Blumenkrantz, 
109 N.Y.S.2d 751, affirmed 113 N.Y. 
S.2d 241, 279 App.Div. 1031—People 
v. Busco, 46 N.Y.S.2d 859. 

Blatter of oommon knowledge 

Bookmakers keep abreast of all 
current conditions that might in any 
way affect their business and are 
constantly changing their practices 
and techniques to suit the occasion. 
N.Y.—People v. Busco, supra. 

96.20 Judloial notice may be taken 

That a brokerage account Is not 
considered closed as long as funds 
remain on the books of the broker to 
the credit of the customer. 

U.S.—Smith v. U. S., C.C.A.Ohio, 169 
F.2d 118. 

96.25 Cal.—People v. Terkanian, 81 
P.2d 251, 27 C.A.2d 460. 

96.30 Blatter of common knowledge 
Property statements are sent to 
commercial credit rating concerns to 
have such concerns bring the state¬ 
ments to the attention of vendors so 
that credit may be established. 

U.S.—Lewy v. U. S., C.C.A.I11., 29 
F.2d 462, 62 A.L.R. 388, certiorari 
denied 49 S.Ct. 346, 279 U.S. 850, 
73 L.Ed. 993. 

96.35 Unscrupulous acts of building 
contractors 

Tenn.—State v. Overton, 245 S.W.2d 
188, 193 Tenn. 171. 

96.40 Room and board 
D.C.—Byrd v. District of Columbia, 
Mun.App., 43 A.2d 46. 

96.45 Ala.—Ex parte Stollenwerck. 
78 So. 454, 201 Ala. 392, mandate 
conformed to Stollenwerck v. State, 
78 So. 991, 16 Ala.App. 698. 

Ky.—Walker v. Commonwealth, 247 
S.W. 7, 197 Ky. 266. 

Items purchased 

It is common knowledge that most 
of the patrons of a drug store buy 
anything but drugs. 

Md.—Wood v. State, 44 A.2d 859, 
185 Md. 280. 


96.50 Pa.—Commonwealth ex rel. 
Allegheny County v. Toth, 152 A.2a 
284, 189 Pa.Super. 552. 

Matter commonly known 

Procedure after extinction of a Are. 
N.J.—State v. Mussikee, 128 A. 591, 
101 N.J.Law 268. 

96.55 lobster 

Me.—State v. Dodge, 104 A. 5, 117 
Me. 269. 

Salmon 

U.S.—Hotch v. U. S., C.A.Alaska, 208 
F.2d 244, rehearing denied 212 F. 
2d 280. 

Violations of fish and game laws 
Me.—State v. Carey, 1 A.2d 341, 136 
Me. 47. 

96.60 Ala.—Hill Grocery Co. v. 

State, 159 So. 269, 26 Ala.App. 302. 
Ky.—Walker v. Commonwealth, 247 
S.W. 7, 197 Ky. 266. 

It is not common knowledge that 
public necessity requires grocery 
stores to be open on Sunday. 

Ark.—Taylor v. City of Pine Bluff, 
289 S.W.2d 679. 226 Ark. 309, certio¬ 
rari denied Taylor v. CI + y of Pine 
Bluff, Ark., 77 S.Ct. 125, 352 U.S. 
894, 1 L.E<3L2d 85. 

96.65 Practices of employees 

Court will take judicial notice that 
most inns or hostelries employing 
porters and bellhops may be classified 
as houses of prostitution, and it is 
common knowledge among hotel op¬ 
erators that they are at mercy of 
such employees and may unwilling¬ 
ly and unintentionally provide facili¬ 
ties for prostitutes and panderers 
working through hotel porters. 

Okl.—Hicks v. State, 227 P.2d 685, 93 
Okl.Cr. 311. 

96.70 Matter of common knowledge 

Cancellation of an insurance policy 
does not result in the return of the 
full proportionate part of premium. 
Del.—State v. Bankers Finance Corp., 
26 A.2d 220, 2 Terry 566. 

Judicial notice will not be taken 

of automobile theft insurance rates. 
Mo.—State v. E. T. Swiney Motor 
Co., App., 244 S.W.2d 408. 

96.75 Court takes judicial notice of 
fact that electrically operated wash¬ 
ing machines and driers In laundro¬ 
mats can be operated only after coins 
are inserted in them. 

N.Y.—People v. Rubenstein, 182 N.Y. 
S.2d 548, 17 Misc.2d 10. 
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dealers, 96 * 80 livestock, 96 * 85 manufacturers of fire¬ 
arms, 96 * 90 milk selling, 97 motels and tourist 
courts, 97 * 5 newspapers, 97 * 10 oil companies, 97 * 15 and 
plumbing* 97 * 20 

The courts have also taken judicial notice of well- 
known practices of, or facts relating to, the profes¬ 


sions, 97 * 25 such as the chiropractic, 97 - 30 cleric, 97 * 35 
medical, 97 * 40 and teaching. 97 * 45 

So matters of common knowledge have been ju¬ 
dicially noticed in connection with the business or 
occupation of publishing, 97 * 50 railroads, 98 ship¬ 
ping, 98 * 5 shipyards, 98 * 10 slaughterhouses, 98 * 15 steel 
and construction, 98 * 20 taxicabs, 98 * 25 tearooms, 98 * 30 


96.80 Judicial notice may “be taken: 

(1) Of fact that there are whole¬ 
sale and retail liquor dealers and 
that the retail dealers often buy* li¬ 
quor from wholesalers. 

Okl.—Allen v. State, 248 P.2d 653, 96 
Okl.Cr. 47. 

(2) Of fact that holders of retail 
liquor licenses engage services of em¬ 
ployees to assist them in carrying 
on their businesses or to operate their 
businesses for them. 

Ga.—Sapp v. State, 109 S.E.2d 841, 
99 Ga.App. 657. 

9&85 U.S.—U. S. v. Swift & Co., D. 
C-Colo., 46 F.Supp. 848, cause re¬ 
manded on other grounds 63 S.Ct. 
684, 318 U.S. 442, 87 L.Ed. 889— 
IT. S. v. St. Joseph Stock Yards Co., 
D.C.Mo., 44 F.Supp. 31. 

Wyo.—State v. Hickenbottom, 178 P. 
2d 119, 63 Wyo. 41. 

96.90 U.S.—Cases v. U. S., C.C.A. 
Puerto Rico, 131 F.2d 916, certiorari 
denied Cases Velazquez v. U. S., 
63 S.Ct. 1431, 319 U.S. 770, 87 L. 
Ed. 1718, rehearing denied 65 S.Ct. 
1010, 324 U.S. 889, 89 L.Ed. 1437. 

U. S. v. Platt, D.C.Tex., 31 F. 
Supp. 788. 

97. Md.—State v. Amick, 189 A. 817, 
171 Md. 536. 

Sales on credit 

The court will not take judicial 
notice that the business of selling 
milk to dealers must be done on 
credit, that many milk dealers are 
irresponsible, and that many pro¬ 
ducing dairymen have been forced 
out of business because they cannot 
collect their bills. 

Conn.—State v. Porter, 110 Au 59, 94 
Conn. 639. 

97.5 U.S.—Cochran v. U. S., C.A. 

Miss., 212 F.2d 511. 

97.10 Court may take judicial notice 
of fact that Sunday editions of Wash¬ 
ington newspapers were sold as far 
away as Raleigh, North Carolina. 
D.C.—Delbridge v. U. S., 262 F.2d 710, 
104 U.S.App.D.C. 399. 

97.15 U.S.—'U. S. v. Socony Mobil Oil 
Co., D.C.Mass., 150 F.Supp. 202, 
cause certified, C.A., 252 F.2d 420, 
appeal dismissed 78 S.Ct. 712, 356 
U.S. 925, 2 L.Ed.2d 757. 

97.20 Matter of common knowledge 

Different types of construction, 
pipes, and materials are used in 
plumbing in a building and outside 
plumbing connecting with main dis¬ 
posal line. J 
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Ala.—McDonald v. State, 28 So.2d 
805, 32 Ala.App. 606. 

97.25 Cal.—People v. Berger, 280 P. 

2 d 136, 131 C.A.2d 127. 

Judicial notice of facts pertaining to 
legal profession see supra subdivi¬ 
sion c of this section. 

97.30 Court takes judicial notice 

that chiropractors require certain 
scientific knowledge and that in for¬ 
ty-four states of the union chiro¬ 
practic is recognized as a profession 
and not as a trade. 

N.Y.—People v. Kightlinger, 89 N.Y. 
S.2d 755, 194 Misc. 607, modified on 
other grounds 93 N.Y.S.2d 636, 276 
App.DIv. 230, affirmed 93 N.E.2d 
920, 301 N.Y. 639. 

97.35 Matter commonly known 
The records kept by the Catholic 
clergy of date of birth, baptism, mar¬ 
riage, and death are held in high es¬ 
teem for their probative force. 

N.M.—State v. Apodaca, 82 P.2d 641, 
42 N.M. 544. 

97.40 Matters of common knowledge 

(1) The standards of various medi¬ 
cal schools in the past varied great- i 
iy. 

Ill.—People v. Hawkinson, 155 N.E. 

[ 318, 324 Ill. 285, followed In Peo¬ 

ple v. Puckett, 155 N.E. 319, 324 
Ill. 293. 

(2) Sterilization of instrument to 
be used in surgical operation is first 
step taken in performance of opera¬ 
tion in modern surgical procedure. 
Cal.—People v. Berger, 280 P.2d 136, 

131 C.A.2d 127. 

(3) Titles of "doctor” and "physi¬ 
cian,” in general use as applied to 
human ailments, have a connotation 
indicating special qualifications and 
training to diagnose and treat afflict¬ 
ed persons, and the misuse of such 
titles could cause deceptions, frauds 
and practices dangerous to public 
health. 

Ill.—People v. Handzik, 102 N.E.2d 
340, 410 Ill. 295, certiorari denied 
72 S.Ct. 760, 343 U.S. 927, 96 L.Ed. 
1337. 

Not common knowledge 

Whether doctors ordinarily have 
a nurse present to witness treat¬ 
ments given to women. 

Nev.—State v. Kassabian, 243 P.2d 
264, 69 Nev. 146. 

97.45 Inadequate pay of teachers 

Tenn.—Kimsey v. State, 241 S.W.2d 
514, 192 Tenn. 421. 
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97.50 Matters commonly known 

(1) "National Scratch Sheet” is a 
publication and can be purchased at 
any news stand. 

Cal.—People v. Newman, 99 P.2d 
1067, 37 C.A.2d 627. 

(2) Ordinary paper-covered thin 
books sell at news counters in the 
neighborhood of twenty-five cents. 
U.S.—U. S. v. Hochman, D.C.Wis., 175 

F.Supp. 881. 

98. U.S.—Ellis v. U. S., C.C.A.Ark., 
57 F.2d 502, certiorari denied 53 
S.Ct. 86, 287 U.S. 635, 77 L.Ed. 
550. 

Ky.—Commonwealth v. Louisville & 
N. R. Co., 12 Ky.L. 505. 

Existence and general course of rail¬ 
roads judicially noticed see supra 
§ 540. 

Duties of conductor and motoxman 
It is common knowledge that it 
is business of railway conductor and 
motorman to know and see who are 
injured In case of collision. 

Ill.—People v. SImos, 178 N.E. 188, 
345 III. 226. 

The Pullman Company 
Ala.—Tyler v. State, 86 So. 93, 17 
Ala^App. 495. 

98J5 U.S.—U. S. v. Rappy, C.C.A.N. 
Y., 157 F.2d 964, certiorari denied 
67 S.Ct. 501, 329 U.S. 806, 91 L.Ed. 
688 . 

Judicial notice not taken 

Of the practice of steamship’s con¬ 
tractor, who was engaged in trans¬ 
porting cargo, in keeping a delivery 
record book. 

U.S.—U. S. v. Rappy, supra. 

98.10 Cal.—People v. Mason, 165 P. 
2d 481, 72 C.A.2d 699. 

98.15 Judicial notice may be taken 

That conditions are not alike 
throughout the state. 

N.Y.—People on Inf. of Murdock v. 
Capriulo, 89 N.Y.S.2d 531. 

98.20 U.S.—U. S. v. Weirton Steel 
Co., D.C.W.Va., 62 F.Supp. 961. 

98.25 Matters of common knowledge 
Del.—Garner v. State, 145 A.2d 68, 1 
Storey 301. 

98^30 Court takes judicial notice 
that payment by complainant of one 
dollar and fifty cents for a lettuce 
and tomato sandwich and a cup of 
tea dispensed in an ordinary tearoom 
indicated that the tearoom was mere¬ 
ly a front for the activities of ac- 
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telephone companies, 98 - 35 theaters and shows, 98 * 40 
warehouses, 98 - 45 war plants, 98 - 50 and other particu¬ 
lar businesses. 99 

n. Public Institutions 

Courts take Judicial notice of the location of public 
Institutions and of other facts pertaining to them. 

Courts take judicial notice of the location of public 
institutions, 99 - 50 such as state prisons or penitentia¬ 
ries, 99 - 55 and of other facts pertaining to state 99 - 60 
or public 99 * 65 institutions, such as the fact that par¬ 
ticular institutions are state institutions, 1 but not 
that a farm, other than one named by statute, is a 
part of a state penitentiary and under the super¬ 
vision of its board of trustees. 2 It is common knowl¬ 
edge that persons charged with criminal offenses are 
confined in jails. 3 


o. Strikes 

Judicial notice has been taken of the existence of, 
and the violence attending, certain strikes, and that not 
all strikers are murderously Inclined. 

Judicial notice has been taken of the existence 
of, and the violence which accompanied, a group 
of strikes during a specified period, 4 and certain 
notorious strikes in particular; 5 and notice has also 
been taken that not all persons who go on strike 
are infected with murderous inclinations. 6 

p. Values 

While the exact value of particular property is not 
judicially known, notice has been taken that ordinary 
property has some value and that certain types rapidly 
depreciate in value. 

Except as discussed supra § 547, in connection 
with the value of money, courts do not judicially 
know the exact value of particular property. 7 How- 


cused in violating- the fortune telling 
statute. 

N.T.—People on Complaint of Emuru 
v. Rosenberg, 159 N.Y.S.2d 912, 6 
Misc.2d 529. 

98.35 It is well known that tele¬ 
phone companies keep records of 
long-distance calls. 

U.S.—U. S. v. Bayer, N.T., 67 S.Ct. 
1394, 331 U.S. 532, 91 L.Ed. 1654, 
rehearing denied 68 S.Ct. 29, 332 U. 

S. 785, 92 L.Ed. 368. 

93.40 Ala.—Crute v. State, 109 So. 

617, 21 Ala.App. 530. 

Colo.—People v. Mooney, 290 P. 271, 
87 Colo. 567. 

Ill.—People v. Weiss, 12 N.E.2d 652, 
367 Ill. 580. 

98.45 Ohio.—Leonard v. State, 127 N. 
E. 464, 100 Ohio St. 456. 

98.50 Cal.—People v. Mason, 165 P. 
2d 481, 72 C.A.2d 699. 

99. U.S.—Moffitt v. U. S., C.C.A.Okl., 
154 F.2d 402, certiorari denied 66 
S.Ct. 1343, 328 U.S. 853, 90 L.Ed. 
1625—U. S. v. Bruno, C.C.A.N.J., 
153 F.2d 84*3, reversed on other 
grounds 67 S.Ct. 211, 329 U.S. 207, 
91 L.Ed. 193. 

Cal.—People v. Goodo, 304 F.2d 776, 
147 C.A.2d 7. 

Ind.—State v. McNulty, 92 N.E.2d 
838, 228 Ind. 407. 

N.T.—People, on Complaint of Lie- 
bert v. Lipoff, 45 N.Y.S.2d 636, 181 
Misc. 618. 

Ohio.—State v. Be Nicola, 126 N.E.2d 
62, 163 Ohio St. 140. 

Ice selling 

Md.—State v. Amick, 189 A. 817, 171 
Md. 536. 

16 C.JT. p 512 note 57 [a] (5). 

99.50 Nev.—Kramer v. State, 108 P. 
2d 304, 69 Nev. 262. 

99.55 Cal.—People v. De La Roi, 146 
P.2d 226, 151 P.2d 837, 23 C.2d 692, 
certiorari denied De La Roi v. Peo¬ 
ple of State of California, 67 S.Ct. 


115, 329 U.S. 761, 91 L.Ed. 656, re¬ 
hearing denied 67 S.Ct. 116, 329 
U.S. 824, 91 L.Ed. 700. 

Ind.—State v. Bardon, 46 N.E.2d 605, 
221 Ind. 154. 

Okl.—Sweden v. State, 172 P.2d 432, 
83 Okl.Cr. 1. 

Not within city limits 
Court will take judicial notice of 
fact that state prison is not situated 
within the city limits of Carson 
City but is located about one mile 
from limits of that city, and hence is 
"at” Carson City within meaning of 
expression as used in death war¬ 
rant. 

Nev.—Kramer v. State, 108 P.2d 304, 
60 Nev. 262. 

Court cannot take judicial cogni¬ 
zance that a prison is located at 
"Maxwell Field.” 

Ga.—Kimbrell v. State, 195 S.E. 460, 
57 Ga.App. 294. 

99.60 Number of state prisons 

Court would take judicial notice 
that state had but one state pri¬ 
son. 

Nev.—Kramer v. State, 108 P.2d 304, 
60 Nev. 262. 

Popular name of Institution 

(1) The court will take judicial 
notice that the chief public educa¬ 
tional institution of the state is com¬ 
monly known as "the University of 
Missouri,” and that such university 
is a corporation. 

Mo.—State v. Long, 213 S.W. 436, 
278 Mo. 379. 

(2) The court will take notice that 
the Indiana State Prison is common¬ 
ly called the Michigan City Peniten¬ 
tiary or Prison. 

Ind.—State v. Rardon, 46 N.E.2d 605, 
221 Ind. 154. 

(3) The court cannot take judicial 
cognizance that "Maxwell Field” is a 
prison. 

Ga.—Kimbrell v. State, 195 S.E. 460, 
57 Ga.App. 294. 
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99.65 County hospital 
U.S.—U. S. v. Sutter, D.C.Cal. f 127 
F.Supp. 109. 

1. Ala.—Douglass v. State, 107 So. 
791, 21 Ala.App. 289. 

State prisons 

The court would take notice that 
a named state penitentiary and a 
named state reformatory were state 
prisons for the confinement of those 
who have committed felonies. 

Okl.—Lee v. State, 94 P.2d 5, 67 Okl. 
Cr. 281. 

2 . Miss.—Montgomery v. State, 65 
So. 572, 107 Miss. 518. 

3. U.S.—U. S. v. Holmes, D.C.S.C., 
183 F.Supp. 361, reversed on other 
grounds, C.A., Holmes v. U. S., 284 
F.2d 716. 

Mo.—State v. Nasello, 30 S.W.2d 132, 
325 Mo. 442. 

Transfers to penitentiary 

The court judicially knows that 
the marshal takes prisoners to the 
penitentiary only at stated inter¬ 
vals. 

U.S.— 1 Trant v. U. S., C.C.A.I11., 90 F. 
2d 718. 

4. Cal.—People v. Chambers, 72 P. 
2d 746, 22 C.A.2d 687. 

5. Colo.—Moeller v. People, 199 P. 
414, 70 Colo. 223. 

N.T.—People v. Gitlow, 136 N.E. 317, 
234 N.T. 132, remittitur amended 
138 N.E. 438, 234 N.T. 640, affirm¬ 
ed Gitlow v. People of State of New 
York, 45 S.Ct. 625, 268 U.S. 652, 69 
L.Ed. 1138. 

Vt.—State v. Orlandi, 170 A. 908, 106 
Vt. 165. 

6. Mo.—State v. Jones, 155 S.W. 33, 
249 Mo. 80. 

7. Ala.—Ex parte Economu, 100 So. 
85, 211 Ala. 237. 

Utah.—State v. Lawrence, 234 P.2d 
600, 120 Utah 323. 
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ever, they do know that ordinary property which 
is customarily purchased at a market price has 
some value, 8 and they have taken notice in some 
cases that the value of the property involved was 
more than sufficient to sustain a conviction for 
grand larceny. 9 It is common knowledge that cer¬ 
tain types of goods depreciate in value rapidly, 10 and 

C. BURDEN 

§ 566. In General 

In general, the burden of proof Is always on the 
prosecution to establish the guilt of the accused beyond 
a reasonable doubt. 
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also that one who steals goods of a certain value 
today secures less in actual value than like goods 
selling at half the amount in years past. 10 - 5 Fur¬ 
ther, it is common knowledge that in the issuance 
of securities, as has been determined in numer¬ 
ous judicial decisions, properties of uncertain worth 
have been treated as having proved values. 11 

OF PROOF 

burden of proof. 11 - 50 Accordingly, subject to the 
exceptions appearing infra §§ 571-578, and except 
in so far as a statute establishes a different rule, 12 
the burden in a criminal case, whether for misde¬ 
meanor or felony, 13 is on the prosecution to estab¬ 
lish the guilt of accused beyond a reasonable doubt, 14 


a Ky.—Lanham v. Commonwealth, 
63 S.W.2d 585, 250 Ky. 500. 

Judicial notice of value or price of: 
Automobile see supra subdivision 
k of this section. 

Dog: see supra subdivision a of this 
section. 

Automobile tire 

Mo.—State v. Miller, 300 S.W. 765, 
318 Mo. 581. 

Cigarettes 

Ala.—Cheatwood v. State, 113 So. 
482, 22 Ala.App. 165, certiorari de¬ 
nied 113 So. 915, 216 Ala. 692. 

Cal.—People v. Simmons, 172 P.2d 
18, 28 C.2d 699. 

Ill.—People v. NItti, 125 N.E.2d 856, 
5 Ill.App.2d 371, affirmed 133 NJE. 
2d 12, 8 I11.2d 136. 

Several gallons of gasoline 
Ky.—Lanham v. Commonwealth, 63 
S.W.2d 585, 250 Ky. 500. 

Value required to be proved 
‘"While it may be well understood 
that a wagonload of oats has a mon¬ 
etary value, the prosecution is not 
relieved from Its duty to prove the 
fact of such value by some sufficient 
evidence.’* 

Tex.—Roberts v. State, 239 S.W. 960, 
961, 91 Tex.Cr. 433. 

9. Ala.—Ex parte Economu, 100 So. 
85, 211 Ala. 237. 

Kent v. State, 41 So.2d 194, 34 
Ala.App. 443, certiorari denied 41 
So.2d 197, 252 Ala. 371. 

Kan.—State v. Phillips, 186 P. 743, 
106 Kan. 192. 

Tenn.—Stooksbury v. State, 274 S.W. 

2d 10, 197 Tenn. 485. 

42 C.J. p 1372 note 79. 

10. Ill.—People v. Rubin, 197 N.E. 
862, 361 Ill. 311. 

Depreciation of bank assets during 
liquidation 

It is common knowledge that liq¬ 
uidation of a bank in insolvency 
proceedings is usually attended with 
considerable loss and depreciation in 
the value of its assets. 


N.C.—State v. Hightower, 121 S.E. 
616, 187 N.C. 300. 

10.5 Tenn.—State ex rel. Grandstaff 
v. Gore, 184 S.W.2d 366, 182 Tenn. 
94. 

11. Minn.—State v. Gopher Tire & 
Rubber Co., 177 N.W. 937, 146 
Minn. 62. 

11.50 Cal.—People v. Lucas, 324 P. 
2d 933, 160 C.A.2d 305. 

12 . U.S.—U. S. v. Gooding, Md., 12 
Wheat. 460, 6 L.Ed. 693. 

Okl.—Saulsbury v. State, 172 P.2d 
440, 442, 83 Okl.Cr. 7. 

Or.—State v. Hansen, 35 P. 976, 36 
P. 296, 25 Or. 391. 

16 C.J. p 529 note 38. 

13. Ala.—Meadows v. State, 159 So. 
268, 26 Ala.App. 311. 

14. U.S.—-U. S. v. Indian Trailer 
Corp., C.A.I11., 226 F.2d 595—Dillon 
v. U. S., C.A.Mo., 218 F.2d 97, cer¬ 
tiorari granted 75 S.Ct. 603, 349 
U.S. 914, 99 L.Ed. 1248, certiorari 
dismissed 76 S.Ct. 191, 350 U.S. 906, 
100 L.Ed. 796—U. S. ex rel. Mou- 
quin v. Hecht, C.C.A.N.Y, 22 F.2d 
264, certiorari denied 48 S.Ct. SOI, 
276 U.S. 621, 72 L.Ed. 736—Stafford 
v. U. S., C.CA..Ky., 300 F. 537. 

U. S. v. Silva, D.C.N.Y., 180 F. 
Supp. 557—Corpus Juris Secundum 
cited in Government of the Virgin 
Islands v. Torres, D.C.VIrgin Is., 
161 F.Supp. 699, 700—U. S. v. An- 
sani, D.C.I11., 138 F.Supp. 454, af¬ 
firmed 240 F.2d 216, certiorari de¬ 
nied Milner v. U. S., 77 S.Ct. 813, 
353 U.S. 936, 1 L.Ed.2d 759, rehear¬ 
ing denied 77 S.Ct. 1055, 353 U.S. 
978, 1 L.Ed.2d 1139—U. S. v. Scob- 
llck, D.C.Pa., 124 F.Supp. 881, af¬ 
firmed, C.A., 225 F.2d 779—U. S. v. 
Boyer, D.C.Pa., 84 F.Supp. 905. 

U. S. v. Andrade, D.C.Tex., 10 F. 
2d 572, affirmed, C.C.A., Andrade v. 
U. S., 16 F.2d 776. 

Ala.—State v. Homan, 92 So.2d 51, 38 
Ala.App. 642—Robertson v. State, 
53 So.2d 575, 36 Ala.App. 117, cer-1 
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tiorari stricken, 53 So.2d 576, 256 
Ala. 113—Kidd v. State, 24 So.2d 
771, 32 AlaA.pp. 262—Gilbert v. 
State, 3 So.2d 95, 30 Ala.App. 214— 
Sauls v. State, 199 So. 254, 29 Ala. 
App. 587—Willis v. State, 197 So. 
62, 29 Ala.App. 365, certiorari de¬ 
nied 197 So. 67, 240 Ala. 52—Pinson 
v. City of Birmingham, 136 So. 868, 
24 Ala.App. 482—Williams v. State, 
116 So. 413, 22 Ala.App. 425—An¬ 
derson v. State, 99 So. 778, 19 Ala. 
App. 606—McLosky v. State, 98 So. 
706, 19 Ala.App. 544, affirmed Ex 
parte State ex rel. Attorney Gen¬ 
eral, 98 So. 708, 210 Ala. 458- 
Wheat v. State, 98 So. 698, 19 Ala. 
App. 538—Lovelady v. State, 74 So. 
734, 15 Ala.App. 615. 

Ark.—Griffin v. State, 275 S.W. 665, 
169 Ark. 342. 

Cal.—People v. Adamson, 165 P.2d 3, 
27 C.2d 478, affirmed 67 S.Ct. 1672, 
332 U.S. 46, 91 L.Ed. 1903, 171 A. 
L.R. 1223, rehearing denied 68 S.Ct. 
27, 332 U.S. 784, 92 L.Ed. 367. 

People v. Lucas, 324 P.2d 933, 
160 C.A.2d 305—People v. Kendall, 
244 P.2d 418, 111 C.A.2d 204, cer¬ 
tiorari denied Kendall v. People of 
State of Cal., 73 S.Ct. 176, 344 U.S. 
880, 97 L.Ed. 681—People v. Saw- 
aya, 115 P.2d 1001, 46 C.A.2d 466- 
People v. Cowling, 44 P.2d 441, 6 
C.A.2d 466—People v. Leach, 290 P. 
131, 106 C.A. 442, appeal dismissed 
Leach v. People of State of Califor¬ 
nia, 51 S.Ct. 646, 283 U.S. 808, 75 
L.Ed. 1427. 

Conn.—Statd v. Ferrone, 113 A. 452, 
96 Conn. 160. 

D.C.—Bowers v. U. S., C.A., 202 F.2d 
447, 92 U.S.App.D.C. 79. 

Byrd v. District of Columbia, 
Mun.App., 43 A.2d 46. 

Fla.—Grady v. State, 176 So. 431, 
129 Fla. 416. 

Idaho.—State v. Copenbarger, 16 P. 
2d 383, 52 Idaho 441—State v. Sul¬ 
livan, 199 P. 647, 34 Idaho 68, 17 
A.L.R. 902. 
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and to a moral certainty. 14 - 5 The prosecution must 
■establish guilt by legally sufficient evidence, 14 - 10 
either direct or circumstantial, so complete as to 
overcome reasonable theories of innocence, 14 - 15 and 
to the exclusion of every other reasonable hypothe- 


22 A C.j.s. 

sis. 14 - 20 The burden is on the prosecution to prove 
every essential element of the crime charged, every 
fact and circumstance essential to the guilt of ac¬ 
cused, 15 and the prosecution must meet this burden 


Ill.—People v. Benson, 166 N.E.2d 80, 
19 111.2d 50—People v. Boyd, 161 N. 
E.2d 311, 17 I11.2d 321—People v. 
Buchholz, 2 N.E.2d 80, 363 Ill. 270 
—People v. Christocakos, 192 N.E. 
677, 357 Ill. 599—People v. Etzel, 
180 N.E. 789, 348 Ill. 223—People v. 
Fiorita, 170 N.E. 690, 339 Ill. 78- 
People v. O'Hara, 163 N.E. 804, 332 
III. 436. 

People v. Williams, 127 N.E.2d 
505, 6 Ill.App.2d 325, affirmed 133 
N.E.2d 268, 8 I11.2d 140. 

Ind.—Henry v. State, 146 N.E. 822, 
196 Ind. 14. 

Iowa.—State v. Sigman, 261 N.W. 
538, 220 Iowa 146—State v. Taylor, 
238 N.W. 457, 213 Iowa 67—State 
v. Johnson, 234 N.W. 263, 211 Iowa 
874. 

Mich.—People v. Bagwell, 295 N.W. 
207, 295 Mich. 412—People v. 

Kayne, 282 N.W. 248, 286 Mich. 571. 
Miss.—Page v. State, 133 So. 216, 
160 Miss. 300. 

Mo.—State v. Fitch, App., 162 S.W.2d 
327. 

Mont.—State v. Moorman, 321 P.2d 
236, 133 Mont. 148. 

N.Y.—People v. Elmore, 14 N.E.2d 
451, 277 N.T. 397. 

People v. Faber, 14 N.Y.S.2d 96, 
257 App.Div. 473. 

People on Complaint of Fricano 
v. Silverman, 183 N.Y.S.2d 700, 16 
Misc.2d 158—People v. Ross, 176 N. 
Y.S.2d 519, 11 Misc.2d 870. 

People v. Fazio, 5 N.Y.S.2d 195. 
N.C.—State v. Carroll, 37 S.E.2d 688, 
226 N.C. 237—State v. Shipman, 163 
S.E. 657, 202 N.C. 518—State v. 
Walker, 137 S.E. 429, 193 N.C. 489- 
State v. Kline, 129 S.E. 417, 190 N. 
C. 177—State v. Arrowood, 122 S.E. 
759, 187 N.C. 715. 

Ohio.—State v. Vargo, 156 N.E. 600, 
116 Ohio St. 495—Hart v. State, 182 
N.E. 534, 42 Ohio App. 501. 

State v. Reid, Mun., 156 N.E.2d 
510. 

Okl.—Farley v. State, 226 P.2d 1002, 
93 Okl.Cr. 192— Corpus Juris Secun¬ 
dum quoted is. Taylor v. State, 212 
P.2d 164, 166, 90 OkLCr. 169—'Voe- 
geli v. State, 133 P.2d 219, 75 Okl. 
Cr. 420—Looney v. State, 60 P.2d 
214, 59 Okl.Cr. 338—Kosepeah v. 
State, 16 P.2d 888, 54 Okl.Cr. 213— 
Bridwell v. State, 5 P.2d 403, 52 
Okl-Cr. 353—Boggess v. State, 287 
P. 764, 46 Okl.Cr. 283—Dorris v. 
State, 226 P. 590, 27 Okl.Cr. 208. 
Or.—State v. Ragan, 262 P. 954, 123 
Or. 521. 

Pa.—Commonwealth v. Clinton, 137 
A.2d 463, 391 Pa. 212—Common¬ 
wealth v. Bausewine, 46 A.2d 491, 


354 Pa. 35—Commonwealth v. 
Shrodes, 46 A.2d 483, 354 Pa. 70. 

Commonwealth v. O’Malley, 68 
Pa.Dist. & Co. 461, 13 Fay.L.J. 3. 

Commonwealth v. Rothermel, 27 
Northumb.Leg.J. 165. 

R.I.—State v. Rooks, 4 A.2d 905. 
Dozier v. State, Cr., 318 S.W.2d 
80, certiorari denied Dozier v. State 
of Tex., 80 S.Ct. 107, 361 U.S. 849, 
4 L.Ed.2d 88—Rodriguez v. State, 
115 S.W.2d 905, 134 Tex.Cr. 317— 
Boeckle v. State, 279 S.W. 472, 102 
Tex.Cr. 641. 

Va.—Allen v. City of Norfolk, 83 S. 

E. 2d 397, 196 Va. 177—Miller v. 
Commonwealth, 2 S.E.2d 343, 172 
Va. 639—Spicer v. Commonwealth, 
157 S.E. 566, 156 Va. 971—Martin v. 
Commonwealth, 129 S.E. 348, 143 
Va. 479—Woods v. Commonwealth, 
124 S.E. 458, 140 Va. 491. 

W.Va.—State v. Hudson, 37 S.E.2d 
553, 128 W.Va. 655, 163 A.D.R. 1265 
—State v. Scurlock, 130 S.E. 263, 
99 W.Va. 629. 

16 C.J. p 528 note 35. 

Burden of proof in civil cases see 
Evidence §§ 103-113. 

Issues, proof, and variance see In¬ 
dictments and Informations §§ 
244-270. 

Strength of governments case 

Government has burden to estab¬ 
lish guilt of accused and must win 
on strength of its own case and not 
on weakness of that of accused. 
U.S.—'U. S. v. Bruno, C.C.A.N.J., 153 

F. 2d 843, reversed on other grounds 
67 S.Ct. 211, 329 U.S. 207, 91 L.Ed. 
193—U. S. v. Laffman, C.C.A.N.J., 
152 F.2d 393. 

Two persons accused 

(1) In prosecution of two persons 
together, state had no burden to 
prove guilt of both beyond a rea¬ 
sonable doubt, since one might be 
convicted and the other acquitted. 
N.J.—State v. Tachin, 106 A. 145, 92 

N.J.Law 269, affirmed 108 A. 318, 93 
N.J.Law 485, error dismissed Tach¬ 
in v. State of New Jersey, 41 S.Ct. 
61, 254 U.S. 662, 65 L.Ed. 463. 

(2) Where the evidence shows that 
one of two persons, but not both, 
must have been guilty, the burden 
is on the state to fasten the guilt 
on one of them beyond a reasonable 
doubt, whether they are tried joint-1 
ly or separately. 

Ala.—Aylward v. State, 113 So. 22, 
216 Ala. 218. 

Confessed guilt of coindictees 

State must prove the whole case 
igainst accused notwithstanding plea 
of guilty by coindictees. 
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Conn.—State v. Gargano, 121 A. 657, 
99 Conn. 103. 

Silence of aooused 
State's burden of establishing 
guilt was unaffected by the fact that 
accused remained silent at trial. 

S.C.—State v. Browning, 151 S.E. 233, 
154 S.C. 97. 

Legal basis 

Prosecution must not only estab¬ 
lish the material facts beyond a rea¬ 
sonable doubt, but must also estab¬ 
lish that there was an applicable le¬ 
gal basis for the prosecution. 

U.S.—U. S. v. Minoru Vasui, D.C.Or., 
48 F.Supp. 40, vacated on other 
grounds Minoru Yasui v. U. S., 63 
S.Ct. 1392, 320 U.S. 115, 87 L.Ed. 
1793. 

14.5 Ala.—Kidd v. State, 24 So.2d 
771, 32 Ala. App. 262—Sauls v. 

State, 199 So. 254, 29 Ala.App. 587. 
14.10 Ala.—Ingram v. State, 3 So.2d 
426, 30 Ala.App. 218, certiorari de¬ 
nied 3 So.2d 434, 241 Ala. 455— 
Sauls v. State, 199 So. 254, 29 Ala. 
App. 587—Frost v. State, 195 So. 
775, 29 Ala.App. 340. 

Competent, legal, and relevant evi¬ 
dence 

Cal.—People v. Sawaya, 115 P.2d 
1001, 46 C.A.2d 466. 

N.D.—State v. Schmidt, 10 N.W.2d 
868 , 72 N.D. 719. 

14.15 Cal.—People v. Alkow, 218 P. 

2d 607, 97 C.A.2d 797. 

Weight and sufficiency of circum¬ 
stantial evidence generally see in¬ 
fra § 907. 

14^0 Ala.—Gilbert v. State, 3 So.2d 
95, 30 Ala.App. 214. 

Va.—Orange v. Commonwealth, 61 S. 

E. 2d 267, 191 Va. 423. 

Explanation; evidence of Innocence 

Burden is on commonwealth to ex¬ 
clude every reasonable hypothesis of 
innocence, and until that is done ac¬ 
cused Is not required to explain or 
to offer evidence of his innocence. 
Va.—Fowlkes v. Commonwealth, 74 
S.E.2d 683, 194 Va. 676. 

15. U.S.—Grunewald v. U. S., N.Y., 
77 S.Ct. 963, 353 U.S. 391, 1 L.Ed.2d 
931, 62 A.L.R.2d 1344. 

Jencks v. U. S., C.A.Tex., 226 F. 
2d 540, reversed on other grounds 
77 S.Ct. 1007, 353 U.S. 657, 1 L.Ed. 
2d 1103—Minner v. U. S. f C.CA. 
Kan., 57 F.2d 506—Ben way v. Peo¬ 
ple of Michigan, C.C.A.Mich., 26 F. 
2d 168, certiorari denied Benway v. 
People of State of Michigan, 49 
S.Ct. 19, 278 U.S. 615, 73 L.Ed. 538 
—Drossos v, U. S., C.C.A.Utah, 2 

F. 2d 538. 
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TT. S. ex rel. Herge v. Common¬ 
wealth of Pennsylvania, D.C.Pa., 
89 F.Supp. 636. 

Ala.—Brown v. State, 26 So.2d 636, 32 
AJa.App. 406—Williams v. State, 
6 So.2d 625, 30 Ala.App. 396— 

Ingram v. State, 3 So.2d 426, 30 
Ala.App. 218, certiorari denied 3 
So.2d 434, 241 Ala. 455—Gilbert v. 
State, 3 So.2d 95, 30 Ala.App. 214— 
Prentice v. State, 139 So. 437, 24 
Ala.App. 587—Rather v. State, 136 
So. 483, 24 Ala.App. 452—Jones v. 
State, 126 So. 178, 23 Ala.App. 395 
—Savage v. State, 125 So. 790, 23 
Ala.App. 372—Hurt v. State, 125 
So. 787, 23 Ala.App. 369—Scott v. 
State. 115 So. 853, 22 Ala.App. 380. 
Ark.—Christian v. State, 295 S.W. 
368, 174 Ark. 357—Ferrell v. State, 
265 S.W. 62, 165 Ark. 541. 

Cal.—People v. Kendall, 244 P.2d 418, 
111 C.A.2d 204, certiorari denied 
Kendall v. People of State of Cali¬ 
fornia, 73 S.Ct. 176, 344 U.S. 880, 97 
L.Ed. 681—People v. Hurley, 56 P. 
2d 978, 13 C.A.2d 208—People v. 
Bickerstaff, 190 P. 656, 46 C.A. 764. 
Del.—State v. Adams, 106 A. 287, 7 
Boyce 335. 

D.C.—U. S. v. Waters, D.C., 73 F. 
Supp. 72, appeal dismissed 69 S.Ct. 
168, 335 U.S. 869, 93 L.Ed. 413, and 
cause certified 175 F.2d 340, 84 U.S. 
App.D.C. 127. 

Nelson v. U. S., Mun.App., 142 
A.2d 604—Williams v. U. S., Mun. 
App., 94 A.2d 473, reversed on oth¬ 
er grounds U. S. v. Williams, 210 
F.2d 687, 93 U.S.App.D.C. 120. 

Fla.—McVeigh v. State, 73 So.2d 694, 
appeal dismissed 75 S.Ct. 210, 348 
U.S. 885, 99 L.Ed. 696—Broadnax 
v. State, 57 So.2d 651—Kilbee v. 
State, 53 So.2d 533—Jones v. State, 
42 So.2d 537—Milam v. State, 35 
So.2d 723, 160 Fla. 559—Cordell v. 
State, 25 So.2d 885, 157 Fla. 295— 
Johnson v. State, 25 So.2d 801, 157 
Fla. 328—Rivers v. State, 192 So. 
190, 140 Fla. 487—Washington v. 
State, 116 So. 470, 95 Fla. 289, cer¬ 
tiorari denied Washington v. State 
of Florida, 49 S.Ct. 8, 278 U.S. 599, 

73 L.Ed. 528—Campbell v. State, 
109 So. 809, 92 Fla. 775—Gordon 
v. State, 97 So. 428, 86 Fla. 255. 

Ga.—Bobo v. State, 112 S.E.2d 205, 
100 Ga.App. 643—Denison v. State, 

74 S.E.2d 126, 87 Ga.App. 395- 
Glass v. State, 44 S.E.2d 143, 75 
Ga.App. 602—Huntsinger v. State, 
36 S.E.2d 92, 200 Ga. 127—Walton 
v. State, 15 S.E.2d 455, 65 Ga.App. 
124—McHenry v. State, 198 S.E. 
818, 58 Ga.App. 410—Lastinger v. 
State, 198 S.E. 559, 58 Ga.App. 369 
—Harris v. State, 81 S.E. 815, 14 
Ga.App. 574. 

Ill.—People v. Handzik, 102 N.E.2d 
340, 410 Ill. 295, certiorari denied 
72 S.Ct. 760, 343 U.S. 927, 96 L.Ed. 
1337—People v. Kingsbury, 186 N. 
E. 470, 353 Ill. 11—People v. Cra¬ 
mer, 131 N.E. 657, 298 Ill. 509. 
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Ind.—La Mar v. State, 109 N.E.2d 614, 
231 Ind. 508—Abraham v. State, 91 
N.E.2d 358, 228 Ind. 179—State ex 
rel. Cutsinger v. Spencer, 41 N.E. 
2d 601, 219 Ind. 148. 

Iowa.—State v. Stout, 74 N.W.2d 208, 
247 Iowa 453—State v. Hansen, 55 
N.W.2d 923, 244 Iowa 145—State v. 
Burns, 165 N.W. 346, 181 Iowa 
1098. 

Ky.—Coleman v. Commonwealth, 138 
SW.2d 333, 282 Ky. 203. 

Me.—State v. Morton, 49 A.2d 907, 
142 Me. 254—State v. Quigley, 199 
A. 269, 135 Me. 435. 

Miss.—Stubbs v. State, 40 So.2d 256, 
206 Miss. 485—Page v. State, 133 
So. 216, 160 Miss. 300. 

Mo.— Corpus Juris Secundum cited in 
State v. Hubbard, 171 S.W.2d 701, 
705, 351 Mo. 143. 

State v. Fitch, App., 162 S.W.2d 
327. 

Neb.—Jacox v. State, 48 N.W.2d 390. 
154 Neb. 416—Gerdes v. State, 175 
N.W. 606, 104 Neb. 35. 

N.Y.—People v. Hetenyi, 98 N.Y.S.2d 
990, 277 App.Div. 310, affirmed 95 
N.E.2d 819, 301 N.Y. 757—People v. 
Hakala, 61 N.Y.S.2d 718, 270 App. 
Div. 612—People v. Montlake, 172 
N.Y.S. 102, 184 App.Div. 578, 37 N. 
Y.Cr. 132. 

People v. Joseph, 172 N.Y.S.2d 
463, 11 Misc.2d 219—People, on 
Complaint of Sullivan v. Angel, 96 
N.Y.S.2d 384, 197 Misc. 985—People 
v. Fields, 20 N.Y.S.2d 702, 174 Misc. 
309. 

People v. Pacos, 122 N.Y.S.2d 
560. 

N.C.—State v. Cuthrell, 63 S.E.2d 549, 
233 N.C. 274—State v. Brown, 33 
S.E.2d 121, 225 N.C. 22—State v. 
Harris, 28 S.E.2d 232, 223 N.C. 697. 

Okl.— Corpus Juris Secundum cited in 
Sheppard v. State, Cr., 306 P.2d 
346, 353—Brown v. State, Cr., 274 
P.2d 779—Ridinger v. State, 267 
P.2d 175, 97 Okl.Cr. 377—Parnell v. 
State, 250 P.2d 474, 96 Okl.Cr. 154 
—Ward v. State, 222 P.2d 173, 92 
Okl.Cr. 143— Corpus Juris Secun¬ 
dum cited in Brady v. State, 219 P. 
2d 267, 272, 91 Okl.Cr. 367— Corpus 
Juris Secundum quoted in Taylor v. 
State, 212 P.2d 164, 166, 90 Okl.Cr. 
169—Jones v. State, 212 P.2d 153, 
90 Okl.Cr, 205—Bond v. State, 210 
P.2d 784, 90 Okl.Cr. 110—Osborn v. 
State, 194 F.2d 176, 86 Okl.Cr. 259 
—Voegeli v. State, 133 P.2d 219, 75 
Okl.Cr. 420—Robinson v. State, 108 
P.2d 196, 71 Okl.Cr. 75. 

Or.—State v. Lee, 276 F.2d 946, 202 
Or. 592—State v. Milo, 269 P. 225, 
126 Or. 238. 

Pa.—Commonwealth v. Bonomo, 151 
A.2d 441, 396 Pa. 222—Common¬ 
wealth v. Gardner, 128 A 87, 282 
Pa. 458. 

Commonwealth v. Gipe, 84 A 2d 
366, 169 Pa.Super. 623—Common¬ 
wealth v. Marmo, 9 A2d 181, 137 
Pa.Super. 467^ 

309 


Commonwealth v. Grimm, 5 Pa. 
Dist. & Co. 287. 

Commonwealth v. Lettrich, O. & 
T., 91 Pittsb.Leg.J. 1, 35 Berks Co. 
99, affirmed 31 A.2d 155, 346 Pa. 
497. 

Tex.—Mayo v. State, 238 S.W.2d 777, 
156 Tex.Cr. 26—East v. State, 175 
S.W.2d 603, 146 Tex.Cr. 396—Blank¬ 
enship v. State, 97 S.W.2d 475, 131 
Tex.Cr. 146—Jones v. State, 36 S. 
W.2d 736, 117 Tex.Cr. 8—Zeff v. 
State, 267 S.W. 733, 98 Tex.Cr. 623. 
Utah.—State v. Laris, 2 P.2d 243, 78 
Utah 183. 

Va.—Maughs v. City of Charlottes¬ 
ville, 23 S.E.2d 784, 181 Va. 117. 
Wash.—State v. O'Dell, 279 P.2d 1087, 
46 Wash.2d 206—State v. Green, 
229 P.2d 318, 38 Washed 240, 23 A 
L.R. 1397. 

W.Va.—State v. Withrow, 96 S.B.2d 
913, 142 W.Va. 522. 

Wis.—Ex parte Kreutzer, 204 N.W. 
595, 187 Wis. 463. 

Wyo.—Smith v. State, 101 P. 847, 17 
Wyo. 481. 

16 C.J. p 529 note 36. 

“Burden of credibility, and not the 
mere burden of numbers, is the bur¬ 
den of proof which the law saddles 
upon the state." 

Mo.—State v. Barton, 209 S.W. 888, 
889. 

Different offenses 

Where accused was being prosecut¬ 
ed under several indictments, com¬ 
monwealth wels required to prove es¬ 
sential facts necessary to support 
each indictment to same extent as 
though each indictment were being 
prosecuted separately. 

Mass.—Commonwealth v. Maguire, 48 
N.E.2d 665, 313 Mass. 669. 

State cannot rely on absence of ev¬ 
idence to establish fact which stat¬ 
utes require state to prove. 

Wash.—State v. Unosawa, 296 P.2d 
315, 48 Washed 616. 

R ec ommendation of life imprison¬ 
ment 

Statute authorizing jury to recom¬ 
mend life imprisonment for offense 
does not put on people burden of 
proving that accused is not entitled 
to recommendation of life imprison¬ 
ment. 

N.Y.—People v. Mardavich, 39 N.B.2d 
906, 287 N.Y. 344. 

Falsity of statements by accused 

(1) Burden rested on state to dis¬ 
prove that the transaction took place 
as explained by accused. 

Tex.—Reed v. State, 46 S.W.2d 319, 
119 Tex.Cr. 459. 

(2) It was held, however, that the 
state was not required to prove fals¬ 
ity of explanation given by accused. 
Tex.—Reasoner v. State, 36 S.W.2d 

163, 117 Tex.Cr. 85. 

(3) Where accused, in prosecution 
for theft of sheep, made a statement 
with respect to purchase of sheep 
i which he later admitted to be untrue, 
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of proof as though the whole issue rested on it. 16 
It is not, however, incumbent on the prosecution to 
prove the utter impossibility of accused’s inno¬ 
cence, 16 * 5 and the state is under no burden to es¬ 
tablish that accused is not guilty of some other 


offense. 16 * 16 

Subject to the exceptions referred to above, the 
burden of proof rests on the prosecution at every 
stage of the trial and never shifts, 17 not even when 


it was held that the state did not 
have burden of proving falsity of 
subsequent statements relating to 
same alleged purchase. 

Tex.—Dixon v. State, 83 S.W.2d 328, 
128 Tex.Cr. 584. 

Palfdty of statements by witness 

(1) Where witness for the state, 
being examined by the state, testified 
that five minutes after the shooting 
deceased told him that a certain per¬ 
son other than accused had shot him, 
the burden devolved on the state to 
disprove the statement. 

Tex.—Johnson v. State, 218 S.W. 496, 
86 Tex.Cr. 566. 

(2) It was held, however, that the 
state did not have burden to disprove 
exculpatory statements of its wit¬ 
ness, brought out on cross-examina¬ 
tion. 

Tex.—Johnson v. State, 293 S.W. 173, 
106 Tex.Cr. 482. 

Presence of accused constituting 
essential link in proof must be es¬ 
tablished beyond reasonable doubt. 
N.J.—State v. Ing Kee, 150 A. 358, 
106 N.J.Law 336. 

Where circumstantial evidence is 
relied on to support conviction com¬ 
monwealth has burden of showing 
that time, place* motive, means, op¬ 
portunity and conduct concur in 
pointing out accused as perpetrator 
of the crime. 

Va.—Van Dyke v. Commonwealth, 86 
S.E.2d 848, 196 Va. 1039—Abdell v. 
Commonwealth, 2 S.E.2d 293, 173 
Va. 458. 

Means by which offense committed 
Where the state, although not re¬ 
quired to do so, alleges the means by 
which an alleged offense was commit¬ 
ted, the state has the burden to prove 
accused's guilt substantially as alleg¬ 
ed. 

Iowa.—State v. Haesemeyer, 79 N.W. 

2d 755, 248 Iowa 154. 

XTonessential matters in confession 
Where there were no discrepancies 
in voluntary confession with respect 
to actual commission of crimes 
charged, although there may have 
been discrepancies as to non essential 
matters, state was not required to 
prove the correctness of such nones¬ 
sential matters, in order to sustain a 
conviction. 

Kan.—State v, Neff, 218 P.2d 248, 169 
Kan. 116, certiorari denied 71 S.Ct. 
90, 340 U.S. 866, 95 Lr.Ed. 632. 
Exculpatory matter 

(1) Generally, where the state has 
introduced a statement of accused 
which exculpates him from criminali¬ 
ty in the charged offense, it becomes 


the state’s duty to disprove the ex¬ 
culpatory portion thereof under cer¬ 
tain circumstances, but such duty de¬ 
volves on the state only in the event 
such statement is introduced by the 
state. 

Tex.—Tate v. State, 141 S.W.2d 351, 
139 Tex.Cr. 616. 

(2) State is not required to dis¬ 
prove alleged exculpatory portions of 
accused’s confession which he offered 
in evidence. 

Tex.—Johnson v. State, Cr., 319 S.W. 
2d 397. 

16. U.S.—Smith v. U. S., Iowa, 208 
F. 131, 125 C.C.A. 353. 

Okl.—Corpus Juris Secundum quoted 
in Taylor v. State, 212 P.2d 164, 
166, 90 Okl.Cr. 169. 

16 C.J. p 529 note 37. 

16.5 Pa—Commonwealth v. Gabelli, 
112 A2d 428, 177 Pa.Super. 608- 
Commonwealth v. O'Keefe, 106 A.2d 
634, 175 Pa.Super. 491—Common¬ 
wealth v. Meyers, 34 A.2d 916, 154 
Pa.Super. 8. 

Commonwealth v. Giambrone, 
Quar.Sess., 72 Montg.Co. 548, af¬ 
firmed in part and reversed in part 
on other grounds ISO A.2d 254, 183 
Pa.Super. 283. 

16.10 Tex.—Dozier v. State, Cr., 318 
S.W.2d 80, certiorari denied Dozier 
v. State of Texas, 80 S.Ct. 107, 361 
U.S. 849, 4 L.Ed.2d 88. 

17- U.S.—Leland v. State of Oregon, 
72 S.Ct. 1002, 343 U.S. 790, 96 L.Ed. 
1302, rehearing denied 73 S.Ct. 4, 
344 U.S. 848, 97 L.Ed. 659. 

U. S. v. Indian Trailer Corp., C. 
A.I11., 226 F.2d 595—Davis v. U. S., 
226 F.2d 331, certiorari denied 76 
S.Ct. 432, 350 U.S. 965, 100 L.Ed. 
838, rehearing denied 76 S.Ct. 693, 
351 U.S. 915, 100 L.Ed. 1449—U. S. 
v. Fenwick, CA.Ind., 177 F.2d 488 
—U. S. v. Morley, C.C.A.Ind., 99 F. 
2d 683, certiorari denied Morley v. 
U. S., 59 S.Ct. 463, 306 U.S. 631, 83 
L.Ed. 1033—U. S. v. Vigorito, C.C. 
A.N.Y., 67 F.2d 329, certiorari de¬ 
nied Vigorito v. U. S., 54 S.Ct. 373, 
290 U.S. 705, 78 L.Ed. 606—Benway 
v. People of Michigan, C.C.A.Mich., 
26 F.2d 168, certiorari denied Ben¬ 
way v. People of State of Michigan, 
49 S.Ct. 19, 278 U.S. 615, 73 L.Ed. 
538—Duncan v. U. S., C.CA.Ind., 
23 F.2d 3. 

Ala.—Sturdivant v. State, 143 So. 201, 
25 Ala.App. 200—Hogland v. State, 
102 So. 784, 20 Ala.App. 461. 

Ark.—Morris v. State, 224 S.W. 724, 
145 Ark. 241. 

Ill.—People v. Sanders, 192 N.E. 697, 
357 I1L 610—People v. Oswald, 172 
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N.E. 819, 340 Ill. 434—People v 
Corbishly, 158 N.E. 732, 327 Ill* 
312. 

Ind.—Hill v. State, 11 N.E.2d 141, 212 
Ind. 692—Fehlman v. State, 161 N. 
E. 8, 199 Ind. 746. 

Iowa.—State v. Patton, 221 N.W. 952 
206 Iowa 1347. 

Ky.—Commonwealth v. Gentry, 88 & 
W.2d 273, 261 Ky. 564—Little v. 
Commonwealth, 197 S.W. 514, 177 
Ky. 24. 

La.—State v. Barker, 106 So. 295, 159 
La. 762. 

Me.—State v. Buckley, 133 A 433, 
125 Me. 301. 

Miss.—Westbrook v. State, 32 So.2d 
251, 202 Miss. 426—White v. City 
of Philadelphia, 19 So.2d 493, 197 
Miss. 166, suggestion of error over¬ 
ruled 19 So.2d 744, 197 Miss. 166— 
Carr v. State, 4 So.2d 887, 192 Miss. 
152—Hosey v. State, 100 So. 577, 
136 Miss. 5. 

Mo.—State v. Williamson, 99 S.W.2d 
76, 339 Mo. 1038—State v. Malone, 
39 S.W.2d 786, 327 Mo. 1217. 

State v. Fitch, App., 162 S.W.2d 
327. 

Mont.—State v. Moorman, 321 P.2d 
236, 133 Mont. 148. 

Neb.—Bourne v. State, 216 N.W. 173, 
116 Neb. 141. 

N.J.—State v. Cutrone, 73 A.2d 354, 
8 N.J.Super. 106. 

State v. D’Orio, 51 A.2d 97, 136 
N.J.Law 204—State v. Giordano, 3 
A.2d 290, 121 N.J.Law 469—State v. 
Vllet, 197 A. 894, 120 N.J.Law 23. 

N.Y.—People v. Russell, 194 N.E. 65, 
266 N.Y. 147. 

People v. Yeager, 182 N.Y.S.2d 
910, 7 A.D.2d 322. 

People v. Hartnett, 208 N.Y.S. 
246, 124 Misc. 418. 

N.C.—State v. Cephus, 80 S.E.2d 147, 
239 N.C. 521—State v. Baker, 196 S. 
E. 829, 213 N.C. 524. 

Okl.—Lowe v. State, 275 P. 1066, 42 
Okl.Cr. 313—Crouse v. State, 263 
P. 681, 39 Okl.Cr. 127—Stribling v. 
State, 192 P. 590, 18 Okl.Cr. 48. 

Or.—State v. Rosasco, 205 P. 290, 103 
Or. 343. 

Pa.—Commonwealth v. Bonomo, 151 
A.2d 441, 396 Pa. 222—Common¬ 
wealth v. Yeager, 196 A. 827, 329 
Pa. 81—Commonwealth v. Bryson, 
120 A. 552, 276 Pa. 566. 

Commonwealth v. Smihal, 126 A. 
2d 523, 182 Pa.Super. 232—Com¬ 
monwealth v. Russell, 27 A.2d 494, 
149 Pa.Super. 326—Commonwealth 
v. Wood, 179 A. 756, 118 Pa.Super. 
269. 

Commonwealth v. Grimm, 5 Pa. 
Dist. & Co. 287. 
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the prosecution has established a prima facie case. 18 
On the other hand, it has been stated that the burden 
of proof in criminal prosecutions may be lifted from 
the state and cast on accused by statute, where the 
state has proved enough to make it just to require 
accused to repel what has been proved with excuse 
or explanation, or the shifting of the burden will aid 
accuser without subjecting accused to hardship or 
oppression. 18 - 5 

Where an offense is grounded on a negative, or 
when the negative is an essential element of the 
crime, the burden is on the state to prove it, at 
least by a prima facie showing. 18 - 10 

In addition to the general treatment in this and 
the following sections, the burden of proof is also 
treated elsewhere in this title and in other titles in 
connection with the specific matter to be proved or 
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the specific crime involved; thus, for example, the 
burden of proof with respect to the voluntary char¬ 
acter of confessions is considered infra § 835, and 
the burden of proof in homicide cases in Homicide 
§§ 185-199. 

Degrees of crime . Where the crime charged is 
distinguished into degrees, the burden of proof nev¬ 
er shifts from the state to accused with respect ei¬ 
ther to the degree charged 19 or to the essential ele¬ 
ments of that degree. 20 

Application of doctrine of estoppel . While it has 
been stated that the doctrine of estoppel may be 
applied in a criminal case to preclude accused from 
denying particular facts, the state being permitted 
to assert an estoppel in behalf of the person in¬ 
jured in punishing the wrongdoer, as in the case 
of prosecutions for embezzlement, obtaining money 
under false pretenses, and similar offenses, the doc- 


R. I.—State v. Stallman, 79 A.2d 611, 
78 ELI. 90—State v. Blood, 26 A.2d 
745, 68 ELI. 160. 

S. D.—State v. Wilcox, 204 N.W. 369, 
48 S.D. 289. 

Tex.—Stafford v. State, 284 S.W. 581, 
104 Tex.Cr. 493, 677. 

Utah.—State v. Whitely, 110 P.2d 337, 
100 Utah 14. 

Va.—Smith v. Commonwealth, 65 S. 
E.2d 528, 192 Va. 453—Holland v. 
Commonwealth, 55 S.E.2d 437, 190 
Va. 32—Smith v. Commonwealth, 
40 S.E.2d 273, 185 Va. 800—Suther¬ 
land v. Commonwealth, 198 S.E. 
452, 171 Va. 485—Hurd v. Common¬ 
wealth, 165 S.E. 536, 159 Va. 880- 
Woods v. Commonwealth, 124 S.E. 
458, 140 Va. 491—Canter v. Com¬ 
monwealth, 96 S.E. 284, 123 Va. 
794. 

W.Va.—Corpus Juris Secundum quot¬ 
ed In State v. Pietranton, 84 S.E.2d 
774, 789, 140 W.Va. 444. 

16 C.J. p 529 note 40. 

Violation of statute 
Refusal to obey order to carry out 
purpose of statute, even though con¬ 
stituting prima facie evidence of in¬ 
tent to violate statute, does not shift 
the burden of proof. 

N.C.—State v. Brown, 33 S.E.2d 121, 
225 N.C. 22. 

Burden is on state at commence¬ 
ment of trial and remains there until 
moment of conviction. 

Ga.—Fitzgerald v. State, 61 S.E.2d 
666 , 82 Ga.App. 521—Lipham v. 
State, 22 S.E.2d 532, 68 Ga.App. 
174. 

N.Y.—People v. Tanner, 165 N.Y.S.2d 
308, 6 Misc.2d 1007—People v. Mat¬ 
thews, 155 N.Y.S.2d 873, 4 Misc.2d 
278. 


Effect of presumptions; civil cases 
compared 

Although in a civil case presump¬ 
tions may sometimes fix burden of 
proof, they may not do so in a crim¬ 
inal case on the main issue, for 
there, on a plea of not guilty, the 
burden of proof never shifts. 

U.S.—Ezzard v. U. S., C.C.A.Okl., 7 F. 
2 d 808. 

Evidence when submitted 

Party having burden of proof and 
duty to open case must in his open¬ 
ing, and before he rests in his proof, 
introduce all substantive evidence re¬ 
lied on to establish his demand. 
Miss.—Roney v. State, 150 So. 774, 
167 Miss. 827. 

18. Ala.—Hurston v. State, 178 So. 
223, 235 Ala. 213. 

Woodall v. State, App., 191 So. 
407—Slayton v. State, 173 So. 632, 
27 Ala.App. 422, reversed on other 
grounds 173 So. 642, 234 Ala. 1, re¬ 
versed on other grounds 173 So. 
645, 234 Ala. 9—Watkins v. State, 
101 So. 334, 20 Ala.App. 246—Wil¬ 
son v. State, 100 So. 914, 20 Ala. 
App. 62, certiorari denied Ex parte 
State ex rel. Davis, 100 So. 917, 
211 Ala. 574. 

N.C.—State v. Davis, 1 S.E.2d 104, 
214 N.C. 787—State v. Helms, 107 
S.E. 228, 181 N.C. 566. 

W.Va.—Corpus Juris Secundum quot¬ 
ed in State v. Pietranton, 84 S.E. 
2d 774, 789, 140 W.Va. 444. 

16 C.J. p 529 note 40. 

“A prima facie case Is unknown in 
criminal procedure. In no condition 
of proof Is it permissible to instruct 
a jury that it had become the duty 
of defendant to establish his inno¬ 
cence to obtain an acquittal.’' 

U.S.—Ezzard v. U. S. ( C.C.A.Okl., 7 
F.2d 808, 811. 


“Prima fade evidence” Is an infer¬ 
ence or presumption of law of a 
fact in absence of proof, or until 
proof can be obtained or produced to 
overcome inference. 

U.S.—'U. S. v. Andrade, D.C.Tex., 10 
F.2d 572, affirmed, C.C.A., Andrade 
v. U. S., 16 F.2d 776. 

Statutory rule of evidence 
No burden or duty is Imposed on 
accused merely because a statutory 
rule of evidence has come into play. 
N.C.—State v. Bryant, 97 S.E.2d 264, 
245 N.C. 645. 

18.5 U.S.—Morrison v. California, 
Cal., 54 S.Ct. 281, 291 U.S. 82, 78 
L.Ed. 664. 

Cal.—People v. Bigman, 100 P.2d 370, 
38 C.A.2d Supp. 773. 

D.C.—Brown v. U. S., Mun.App., 66 A. 
2d 491. 

Shifting of burden of proof as viola¬ 
tion of due process see Constitu¬ 
tional'Law § 589. 

Burden of going on with evidence 
Even in criminal cases a statute 
may properly shift to accused burden 
of going on with evidence, in his own 
possession or facts within his own 
knowledge, where result is but a rea¬ 
sonable aid to prosecution and does 
not subject accused to hardship or 
oppression. 

Minn.—McElhone v. Geror, 292 N.W. 
414, 207 Minn. 580. 

18.10 Iowa.—State v. Snyder, 59 N. 

W.2d 223, 244 Iowa 1244. 

Subject matter of negative averment 
peculiarly within accused’s knowl¬ 
edge see infra § 571. 

Matters excepted in statute defining 
crime see infra § 572. 

19. Okl.—McClatchey v. State, 152 
P. 1136, 12 Okl.Cr. 173. 

20 . Okl.—McClatchey v. State* su¬ 
pra. 
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trine should be applied with caution in view of the 
burden on the prosecution to establish all essential 
elements of the offense charged, and it would seem 
that estoppel cannot be availed of by the state 
to supply proof of an integral part of the corpus 
delicti, where the offense is one strictly against the 
state and does not involve the redress of a wrong to 
an individual. 21 

§ 567. Corpus Delicti 

The prosecution has the burden of proving the corpus 
delicti. 

Library References 

Criminal Law <§=»328. 

The prosecution has the burden of proving the 
corpus delicti, that is, that a crime has been com¬ 


mitted, 22 before the jury may proceed to inquire 
as to who committed it. 23 

§ 568. Intent and Motive 

The burden Is on the prosecution to prove a specific 
Intent, where such intent is essential; but it need not 
prove the motive. 

Library References 

Criminal Law <§=>328. 

Where intent is not made a necessary element of a 
crime, it is not essential for the prosecution affirma¬ 
tively to prove the purpose for which the act is per¬ 
formed. 23 * 60 On the other hand, where a specific 
intent is an essential element of the crime charged* 
the burden is on the prosecution to prove that ac¬ 
cused had such intent, or to show facts from which 
it may be presumed. 24 It is not incumbent on the 


21. Cal.—People v. Main, 242 P. 1078, 
75 C-Al. 471. 

Burden of showing- corpus delicti 
generally see infra 5 567. 

Elements 

(1) Estoppel, when applicable in 
criminal prosecutions, is same in 
principle as in civil actions. 

Cal.—People v. Main, supra. 

(2) To constitute estoppel by mis¬ 
representation, the estoppel asserter 
must be a person to whom, mediate¬ 
ly or immediately, the representation 
was made, and he must, on the faith 
of the misrepresentation, have 
changed his position prejudicially. 
Cal.—People v. Main, supra. 

22. Ala.—Brown v. State, 101 So. 
224, 20 Ala.App. 178. 

Anderson v. State, 99 So. 778, 19 
Ala.App. 606. 

Ill.—People v. Buehholz, 2 N.E.2d 80, 
363 Ill. 270—People v. Christocak- 
os, 192 N.E. 677, 357 Ill. 599—Peo¬ 
ple v. Fiorita, 170 N.E. 690, 339 
I1L 78—People v. O'Hara, 163 N.E. 
804, 332 Ill. 436. 

Ind.—Henry v. State, 146 N.E. 822, 
19$ Ind. 14. 

Ky.—Coleman v. Commonwealth, 138 

S.W.2d 333, 282 Ky. 203. 

Me.—State v. Morton, 49 A.2d 907, 
142 Me. 254. 

Mo.—Corpus Juris Secundum cited in 

State v. Hubbard, 171 S.W.2d 701, 
705, 351 Mo. 143—Corpus Juris cit¬ 
ed In State v. Gillman, 44 S.W.2d 
146, 148, 329 Mo. 306. 

N.C.—State v. Brown, 108 S.E.2d 233, 
250 N.C. 209—Corpus Juris Secun¬ 
dum quoted In State v. Jones, 105 
S.E.2d 513, 515, 249 N.C. 134—State 
v. Cuthrell, 63 S.E.2d 649, 233 N.C. 
274—State v. Johnson, 51 S.E.2d 
18$, 229 N.C. 701—Corpus Juris 
Secundum quoted in State v. Ed¬ 
wards, 31 S.E.2d 762, 763, 224 N.C. 
677. 

Old.—Brown v. State, Cr., 274 P.2d 
779—Ridinger v. State, 267 F.2d 


175, 97 Okl.Cr. 377—Parnell v. 
State, 250 P.2d 474, 96 Okl.Cr. 154 
—Ward v. State, 222 P.2d 173, 92 
Okl.Cr. 143—Taylor v. State, 212 
P.2d 164, 90 Okl.Cr. 169—Jones v. 
State, 212 P.2d 153, 90 Okl.Cr. 205- 
Bond v. State, 210 P.2d 784, 90 Okl. 
Cr. 110—Osborn v. State, 194 P.2d 

176, 86 Okl.Cr. 259—Robinson v. 
State, 108 P.2d 196, 71 Okl.Cr. 75- 
Looney v. State, 60 P.2d 214, 59 
Okl.Cr. 338—Kosepeah v. State, 16 
P.2d 888, 54 Okl.Cr. 213—Bridwell 
v. State, 6 P.2d 403, 52 Okl.Cr. 363 
—Boggess v. State, 287 P. 764, 46 
Okl.Cr. 283. 

Pa.—Commonwealth v. Gardner, 128 
A. 87, 282 Pa. 468. 

Commonwealth v. Lettrich, O. & 

T. f 91 Pittsb.Leg.J. 1, 36 Berks Co. 
99, affirmed 31 A.2d 155, 346 Pa. 
497. 

Tex.—East v. State, 176 S.W.2d 603, 
146 Tex.Cr. 396. 

Utah.—Corpus Juris Secundum cited 
in State v. Erwin, 120 P.2d 286, 
297, 101 Utah 365. 

Va.—Washington & Old Dominion R. 
R. v. City of Alexandria, 60 S.E.2d 
40, 191 Va. 184—Bowie v. Common¬ 
wealth, 35 S.E.2d 345, 184 Va. 381 
—Maughs v. City of Charlottes¬ 
ville, 23 S.E.2d 784, 181 Va. 117— 
Nicholas v. Commonwealth, 21 S. 
E. 364, 91 Va, 741. 

16 C.J. p 529 note 44. 

"A defendant is not required in I 
any case to answer a charge against 
him in the absence of evidence on 
the part of the prosecution sufficient 
to establish the corpus delicti.” 
Idaho.—State v. Sullivan, 199 P. 647, 
649, 34 Idaho 68, 17 A.L.R. 902. 

Corpus delicti cannot be presumed 

but must be established by evidence 
sufficient to show the commission of 
a crime. 

Neb.—Gallegos v. State, 43 N.W.2d 1, 
152 Neb. 831, affirmed 72 S.Ct. 141, 
342 U.S. 55, 96 L.Ed. 86. 


Foreign law 

In prosecution in California of 
accused for soliciting a woman to 
commit in Mexico acts constituting 
extortion as defined by California 
statute, prosecution was not required 
to prove that acts allegedly solicited 
by accused would constitute the 
crime of extortion under the laws of 
Mexico. 

Cal.—People v. Burt, 288 P.2d 503, 
45 C.2d 311, 51 A.L.R.2d 948. 

23. Mo.—Corpus Juris quoted in 
State v. Gilman, 44 S.W.2d 146. 
148, 329 Mo. 306. 

N.J.—Corpus Juris quoted In State 
v. Frazer, 158 A. 401, 108 N.J.Law 
504. 

N.C.—Corpus Juris Secundum quoted 
In State v. Jones, 105 S.E.2d 513, 
515, 249 N.C. 134. 

16 C.J. p 529 note 45. 

23.50 Cal.—People v. Wells, 156 P. 
2d 979, 68 C.A.2d 476. 

24. U.S.—Imholte v. U. S., C.A- 
Minn., 226 F.2d 585—Piquett v. U. 
S., C.C.A.I11., 81 F.2d 75, certiorari 
denied 56 S.Ct. 749, 298 U.S. 664, 
80 L.Ed. 1388—Minner v. U. S., C. 
C.A.Kan., 57 F.2d 506. 

U. S. v. Schultze, D.C.Ky., 28 F, 
Supp. 234. 

Cal.—People v. Wells, 202 P.2d 53, 33 
C.2d 330, certiorari denied Wells 
v. People of State of California, 70* 
S.Ct. 43, 338 U.S. 836, 94 L.Ed. 510. 

People v. Bowman, 320 P.2d 70, 
156 C.A.2d 784—People v. Crosby, 

292 F.2d 922, 139 C.A.Sd 101. 

Fla.—Corpus Juris quoted in Smith, 
v. State, 100 So. 738, 739, 87 Fla. 
502—Corpus Juris quoted In Simp¬ 
son v. State, 87 So. 920, 921, 81 
Fla. 292. 

Mass.—Commonwealth v. Carter, 27 
N.E.2d 690, 306 Mass. 141. 

Mich.—People v. Jones, 292 N.W. 350, 

293 Mich. 409—People v. Fleming,. 
255 N.W. 305, 267 Mich. 584. 

Neb.—Severin v. State, 20 N.W.2di 
377, 146 Neb. 506. 
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state to prove either the presence or the absence 
of motive. 25 

§ 569. Time 

In general, the prosecution has the burden of prov¬ 
ing that the offense was committed after the passage 
of legislation making it a crime, and before the indict¬ 
ment was found, and that the prosecution is not barred 
by the statute of limitations. 

Library References 

Criminal Law < §= 3 335. 

The prosecution has the burden of proving that 


the offense was committed after the passage of the 
statute or ordinance providing for its punishment, 26 
and before the indictment was found; 27 and if it 
fails to do so a conviction will be reversed. 28 

Statutes of limitations . In general, the prosecu¬ 
tion has the burden of proving that the crime 
charged was committed within the time, preceding 
the commencement of the prosecution, prescribed in 
the statute of limitations, 29 or, if it was not com¬ 
mitted within that period, that the case comes with¬ 
in an exception to the statute. 30 On the other 


N.J.—Corpus Juris Secundum cited 
in State v. Walsh, 74 A.2d 613, 614, 
9 N.J.Super. 43. 

U.Y.—People, on Inf. of Harden, v. 
Frucl, 67 N,Y.S.2d 512, 188 Misc. 
384. 

People v. Kellner, 52 N.Y.S.2d 
355. 

N.C.—State v. Brown, 33 S.E.2d 121, 
225 N.C. 22—State v. Harris, 28 S. 
E.2d 232, 223 N.C. 697—State v. 
Rawls, 162 S.E. 899, 202 N.C. 397. 
Pa.—Commonwealth v. Beck Co., 89 
Pittsb.Leg.J. 117. 

Tex.—-Watson v. State, 189 S.W.2d 
1020, 148 Tex.Cr. 589. 

Wis.—Corpus Juris Secundum cited 
in State v. Vinson, 68 N.W.2d 712, 
714, 269 Wis. 305, rehearing denied 
70 N.W.2d 1, 269 Wis. 305. 

16 C.J. p 529 note 46. 

Specific intent generally see supra § 
32. 

Proof of other offenses 

In prosecution for forgery, where 
state seeks to show guilty knowl¬ 
edge by proof of other forgeries, 
state has burden of proving the oth¬ 
er forgeries as well as that averred 
in the indictment. 

Ala.—Crow v. State, 183 So. 897, 28 
Ala.App. 319. 

If necessary intent is not proved 

accused must be acquitted. 

La.—State v. Comeaux, 77 So. 489, 
142 La. 651. 

25. Ark.—Scott v. State, 159 S.W. 
1095, 109 Ark. 391. 

Mont.—State v. Alexander, 307 F.2d 
784, 131 Mont. 97. 

16 C.J. p 529 note 47. 

26. Tex.—Duckworth v. State, 55 S. 
W.2d 97, 122 Tex.Cr. 324. 

16 C.J. p 529 note 48—33 C.J. p 746 
note 48. 

27. Ala.—Richardson v. State, 111 
So. 204, 215 Ala. 318, petition dis¬ 
missed 112 So. 193, 215 Ala. 581. 

Davis v. State, 35 So.2d 621, 33 
Ala.App. 601. 

16 C.J. p 530 note 51. 

28. Tex.—Duckworth v. State, 55 S. 
W.2d 97, 122 Tex.Cr. 324. 

16 C.J. p 530 note 51. 

29. U.S.—Az Din v. TJ. S., C.A.Cal., 
232 F.2d 283, certiorari denied 77 


S.Ct. 39, 352 U.S. 827, 1 L.Ed.2d 
49. 

Ala.—Richardson v. State, 111 So. 
204, 215 Ala. 318, petition dis¬ 
missed 112 So. 193, 215 Ala. 581. 

Skinner v. State, 60 So.2d 363, 36 
Ala.App. 434, certiorari denied 60 
So.2d 367, 258 Ala. 713—Calvert v. 
State, 155 So. 389, 26 AlaApp. 189. 
Ark.—Williams v. City of Malvern, 
261 S.W.2d 6, 222 Ark. 432. 

Cal.—People v. Boyden, 253 P.2d 773, 
116 CA.2d 278—People v. Amy, 223 
P.2d 69, 100 C.A2d 126—People v. 
Cunningham, 221 P.2d 283, 96 CA. 
2d 296—People v. James, 138 P.2d 
30, 59 C.A.2d 121. 

Fla.—Lowe v. State, 19 So.2d 106, 
154 Fla. 730—Horton v. Mayo, 15 
So.2d 327, 153 Fla. 611. 

Idaho.—State v. Bilbao, 222 P. 785, 
38 Idaho 92—State v. Steensland, 
196 P. 1080, 33 Idaho 529, 13 A.L. 

R. 1442. 

Ky.—Bostick v. Commonwealth, 268 

S. W. 289, 206 Ky. 633—Martin v. 
Commonwealth, 246 S.W. 434, 197 
Ky. 191. 

Md.—Ruble v. State, 11 A.2d 455, 177 
Md. 600. 

Neb.—Jacox v. State, 48 N.W.2d 390, 
154 Neb. 416. 

N.Y.—People v. Smolens, 16 N.Y.S.2d 
731, 258 App.Div. 373. 

N.C.—State v. Johnson, 143 S.E. 185, 
195 N.C. 657. 

N.D.—State v. Tennyson, 14 N.W.2d 
171, 73 N.D. 259. 

Tex.—Donald v. State, 306 S.W.2d 
360, 165 Tex.Cr. 252. 

16 C.J. p 530 note 49—33 C.J. p 746 
note 49. 

Limitation of prosecutions general¬ 
ly see supra §§ 223-237. 

Effect of presumption 
In determining when prosecution 
was commenced, it is presumed that 
sheriff, to whom warrant had been 
issued, performed his official duty, 
and accused has the burden of intro¬ 
ducing evidence to rebut that pre¬ 
sumption. 

Kan.—State v. Bowman, 188 P. 242, 
106 Kan. 430. 

30. U.S.—Brouse v. U. S., C.C.A. 

Mass., 68 F.2d 294. 

Idaho.—State v. Bilbao, 222 P. 785, 
38 Idaho 92—State v. Steensland, 
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195 P. 1080, 33 Idaho 529, 13 A.L. 
R. 1442. 

Ill.—People v. Carman, 52 N.E.2d 
197, 385 Ill. 23—People v. Ross, 
156 N.E. 303, 325 Ill. 417. 

Pa.—Commonwealth v. Turner, 107 
A.2d 136, 176 Pa.Super. 32—Com¬ 
monwealth v. Bates, 1 Pa.Super. 
223, 12 Montg.Co. 41. 

In Georgia 

(1) Under statute providing that 
limitation shall not run as long as 
offender and offense is unknown, 
averment that offender and offense 
were unknown until within two 
years, cast burden on accused to re¬ 
but presumption that offense and of¬ 
fender were unknown. 

Ga.—Kiles v. State, 173 S.E. 174, 48 
Ga.App. 675. 

(2) However, it has also been held, 
in similar circumstances, that the 
burden is on the state to prove the 
exception. 

Ga.—Williams v. State, 79 S.E. 207, 
13 Ga.App. 338. 

HL Loui siana 

(1) Rule stated In the text has 
been followed, and the burden is on 
the state to prove the averment in 
the indictment that the statutory 
period had not elapsed since the ren¬ 
dering of a judgment annulling and 
setting aside a previous indictment 
for the same offense. 

La.—State v. Gendusa, 190 So. 332, 
193 La. 59, certiorari denied Gen¬ 
dusa v. State of Louisiana, 60 S. 
Ct. 133, 308 U.S. 511, 84 L.Ed. 436. 

(2) However, it has also been held, 
under a statute providing that the 
period shall not commence until 
the offense is made known to an 
officer authorized to institute a pros¬ 
ecution, that, if the Indictment neg¬ 
atives the prescription, the burden 
is on accused to prove that a com¬ 
petent officer knew of the crime at a 
time, prior to the commencement of 
the prosecution, greater than that 
prescribed. 

La.—State v. Bagneris, 110 So.2d 123, 
237 La. 21—State v. Guillot, 9 So. 
2d 235, 200 La. 935—State v. Oli¬ 
ver, 199 So. 793, 196 La. 659—State 
v. Oliver, 192 So. 725, 193 La. 1084 
—State v. Keife, 115 So. 363, 165 
La. 47—State v. Fuller, 114 So. 606, 
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hand, the burden has been held to be on accused to 
prove any matter showing that the running of the 
statute of limitations was not tolled. 30 - 5 Under a 
statute providing that the limitation does not run 
when accused is not an inhabitant of, or usually resi¬ 
dent within, the state, the burden is not on the state 
to show that accused was not an inhabitant of, or 
usually resident in, the state for a period of time 
which would toll the statute of limitations. 30 * 10 

§ 570, Jurisdiction and Venue 

In general, the burden Is on the prosecution to prove 


that the crime was committed within the county, or 
district thereof, in which the prosecution is laid, or other, 
wise within the territorial Jurisdiction of the court trying 
the case. 

Library References 

Criminal Law <^®335, 336. 

In a criminal prosecution, the prosecution has 
the burden to prove venue. 30 * 50 Accordingly, the 
burden is on the prosecution to prove that the crime 
was committed in the county, 31 or the particular 


164 La. 718—State v. Hayes, 111 

So. 327, 162 La. 917. 

(3) Beason for tlie rule stated su¬ 
pra in (2) of this note is that, “an 
affirmative can more certainly, nat¬ 
urally, and logically be proved than 
a negative. If the onus is on the 
state, then it must prove that knowl¬ 
edge was not brought to any of its 
officers who had authority to inves¬ 
tigate the crime. It must prove a 
universal negative. If the onus is on 
the defendant, he need only prove 
that knowledge was brought to one 
of such officers. He need only prove 
a particular affirmative.” 

La.—State v. Posey, 101 So. 869, 870, 

157 La. 55. 

State v. Barfield, 36 La.Ann. 89, 

90—State v. Barrow, 31 La Ann. 

691, 694. 

(4) However, where prescription 
was not negatived, the indictment 
was held fatally defective, and ac¬ 
cused was not required to establish 
the fact that the crime was barred. 
La.-—State v. McNeal, 105 So. 381, 

159 La. 386. 

(5) Necessity of negativing pre¬ 
scription see Indictments and Infor¬ 
mations § 117. 

(6) Burden of proving negative 
averments generally see infra § 571. 

(7) It has similarly been held that 
the burden is on accused to prove 
that he was not a fugitive from jus¬ 
tice during the statutory period. 

La.—State v. Brown, 171 So. 433, 185 

La. 1023. 

State v. Bobinson, 37 La.Ann. 

676. 

State v. Ford, Mann.Unrep.Cas. 

179. 

(8) It has also been held, however, 
that the burden is on the state to 
prove that accused was a fugitive 
from justice during that time. 

La.—State v. Anderson, 25 So. 990, 

51 LaAnn. 1181, distinguishing 

State v. Barrow, 31 LaAnn. 691. 

XXL New York 

(1) Under statutes providing when 
indictments for certain felonies and 
for misdemeanors must be brought, 
and providing when indictments 
shall be brought if accused Is out of 
state, "if” expresses a condition, and 


is a "proviso,” rather than an "ex¬ 
ception," and hence, burden is on ac¬ 
cused to prove proviso inapplicable 
to his case. 

N.Y.—:People v. Bailey, 171 N.Y.S. 
394, 103 Misc. 366, 36 N.Y.Cr. 376. 
(2) Where information showed on 
its face that prosecution was prima 
facie barred by statute, and accused, 
pleading general issue, moved to dis¬ 
miss on ground of limitation, people 
had burden to show that delay in 
prosecution was justified by reason 
of accused’s absence from state. 

N.Y.—People v. Brown, 263 N.Y.S. 

267, 238 App.Div. 155. 

30.5 Okl.—Coleman v. Territory, 47 
P. 1079, 5 Okl. 201. 

Traxler v. State, 251 P.2d 815, 
96 Okl.Cr. 231—Ex parte Washing¬ 
ton, 223 P.2d 552, 92 Okl.Cr. 327- 
Davenport v. State, 202 P. 18, 20 
Okl.Cr. 253. 

30.10 Okl.—Coleman v. Territory, 
47 P. 1079, 5 Okl. 201. 

Ex parte Washington, 223 P.2d 
552, 92 Okl.Cr. 337—Osborn v. 

State, 194 P.2d 176, 86 Okl.Cr. 259. 

30.50 Cal.—People v. Megladdery, 
106 P.2d 84, 40 CA.2d 748. 

Colo.—Tate v. People, 247 P.2d 665, 
125 Colo. 527—Dustin v. People, 
181 P.2d 457, 116 Colo. 433. 

N.Y.—People v. Nicoll, 158 N.Y.S.2d 
279, 3 A.D.2d 64. 

Ohio.—McConnaughy v. Alvis, 136 N. 

E. 2d 127, 100 Ohio App. 245, af¬ 
firmed 133 N.E.2d 133, 165 Ohio St. 
102 . 

Okl.—Turner v. State, Cr., 285 P.2d 
459—Swift v. State, 220 P.2d 300, 
92 Okl.Cr. 43. 

Venue is an essential part of the 

government’s case which govern¬ 
ment has burden of proving and 
without such proof there can be no 
conviction. 

U.S.—U. S. v. Gross, C.A.N.Y., 276 F. 
2d 816—U. S. v. Jones, CA.IIL, 174 

F. 2d 746. 

Exception, under statute 

Under statutory prima facie evi¬ 
dence rule, it was unnecessary that 
government prove the place and ven¬ 
ue of offense. 

U.S.—Jones v. U. S., CA.Okl., 193 F. 
2d 115. 


31. Ala.—Glover v. State, 109 So. 
125, 21 AlaApp. 423—Melton v. 
State, 109 So. 114, 21 AlaApp. 419 
—Tool v. State, 107 So. 36, 21 Ala. 
App. 233—Bufkins v. State, 103 So. 
902, 20 AlaApp. 457, certiorari de¬ 
nied Ex parte Bufkins, 103 So. 906, 
212 Ala. 638. 

Ark.—Green v. State, 79 S.W.2d 1006, 
190 Ark. 583—Harris v. State, 52 
S.W.2d 631, 186 Ark. 10. 

Cal.—People v. Pollock, 80 P.2d 106, 
26 C.A.2d 602. 

Colo.—Brock v. People, 176 P. 744, 
67 Colo. 389. 

Fla.—Croft v. State, 191 So. 34, 139 
Fla. 711. 

Ga.—Gravitt v. State, 125 S.E. 503, 
33 GaApp. 33. 

Ill.—People v. Mo wry, 126 N.E.2d 
683, 6 I11.2d 132. 

Ind.—Klares v. State, 167 N.E. 135, 
201 Ind. 219—Christ v. State, 131 
N.E. 820, 191 Ind. 56. 

Me.—State v. Poole, 164 A. 630, 132 
Me. 483. 

Mich.—People v. Green, 224 N.W. 
383, 246 Mich. 65. 

Miss.—Crosby v. State, 118 So. 604, 
151 Miss. 512—Dorsey v. State, 106 
So. 827, 141 Miss. 600—Sandifer v. 
State, 101 So. 862, 136 Miss. 836. 
Mont.—State v. Smith, 190 P. 107, 57 
Mont. 563, followed in State v. 
Dunn, 190 P. 121, 57 Mont. 591. 
N.J.—State v. Sternfeld, 143 A. 770, 
6 N.J.Misc. 1087. 

Ohio.—State v. Nevius, 71 N.E.2d 
258, 147 Ohio St. 263, certiorari de¬ 
nied 67 S.Ct. 1521, 331 U.S. 839, 91 
L.Ed. 1851. 

Okl.—Cook v. State, 147 P.2d 171. 78 
Okl.Cr. 258, followed in Capshaw v. 
State, 147 P.2d 175, 78 Okl.Cr. 266 
—Yoder v. State, 143 P.2d 160, 78 
Okl.Cr. 36—Barrett v. State, 282 P. 
480, 45 Okl.Cr. 190—Popp v. State, 
279 P. 975, 44 Okl.Cr. 145—Faulk 
v. State, 260 P. 788, 38 Okl.Cr. 299. 
Or.—State v. Evans, 22 P.2d 496, 143 
Or. 603. 

Pa.—Commonwealth v. Heller, 11 Pa. 
Dist. & Co. 75, 31 DauphCo. 255, 
75 Pittsb.Leg.J. 419, 41 York Leg 
Bee. 26. 

Wis.—State v. Wiedenfeld, 282 N.W. 

621, 229 Wis. 563. 

16 C.J. p 530 note 56. 
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judicial district thereof, where it is subdivided, 32 
in which the prosecution was instituted, or in a 
particular federal judicial district, where the case 
is being tried in a federal court, 33 or otherwise with¬ 
in the territorial jurisdiction of the court trying 
the case. 34 This is true, even though venue is not 
alleged in the indictment, 35 or the judge and the jury 
may personally know the locus in quo to be within 
the county. 36 

In a prosecution in a federal court, the burden is 
on the prosecution to prove that the crime was 
committed within the jurisdiction of the United 
States. 37 

In North Carolina, it has been held that accused 
has the burden of proving that the offense charged 


CRIMINAL LAW §§ 570-571 

was committed in another state, 38 or in another 
county than that charged in the indictment. 39 

§ 571. Facts Peculiarly within Accused's 
Knowledge 

The accused has the burden of proof as to a nega¬ 
tive averment in the Indictment, or a fact relied on as 
Justification or excuse, where the subject matter thereof 
lies peculiarly within his knowledge. 

Library References 

Criminal Law <§=»327. 

Where the subject matter of a negative averment 
in the indictment, or a fact relied on by accused as 
a justification or excuse, relates to him personally 
or otherwise lies peculiarly within his knowledge, 
the general rule is that the burden of proof as to 
such averment or fact is on him. 40 Thus, accused 


Venue: 

As essential or jurisdictional see 
Indictments and Informations § 
245. 

Generally see supra § 173 et sea. 
Seasonable objection 
In absence of proof of venue, ac¬ 
cused cannot be convicted where he 
seasonably brings omission to atten¬ 
tion of court. 

Ala.—Mooney v. State, 126 So. 611, 
23 Ala.App. 446. 

32. Miss.—Isabel v. State, 58 So. 1, 
101 Miss. 371. 

33. U.S.—Morehouse v. U. S., C.C. 
A.Neb., 96 F.2d 468—-Price v. U. S., 
C.C.A.Tex„ 68 F.2d 133, certiorari 
denied 54 S.Ct. 640, 292 U.S. 632, 
78 L.Ed. 1486—Cain v. U. S., C.C. 
A.Minn., 12 F.2d 580—Ford v. U. 
S., C.C.A.Cal., 10 F.2d 339, affirmed 
47 S.Ct. 631, 273 U.S. 593, 71 L.Ed. 
793—Brightman v. U. S., C.C.A. 
Okl., 7 F.2d 532—Moran v. U. S., C. 
C.A.Tenn., 264 F. 768. 

2ST otwith standing sufficiency of al¬ 
legation 

Even though the issue as to ven¬ 
ue, raised by the indictment in the 
plea of not guilty, is sufficient to 
give the trial court jurisdiction, ac¬ 
cused is entitled to an acquittal if 
proof of venue was lacking. 

U.S.—Tuckerman v. U. S., C.C.A. 
Tenn., 291 F. 958, certiorari denied 
44 S.Ct. 137, 263 U.S. 716, 68 L.Ed. 
522—Berryman v. U. S., C.C. A. 
Tenn., 291 F. 958, certiorari denied 
44 S.Ct. 137, 263 U.S. 716, 68 L.Ed. 
521—Wilkes v. U. S., C.C.A.Tenn., 
291 F. 958, certiorari denied 44 S. 
Ct. 137, 263 U.S. 716, 68 L.Ed. 522. 

34 . La.—State v. Paternostro, 68 So. 
2d 767, 224 La. 87—State v. Briwa, 
5 So.2d 304, 198 La. 970—State v. 
Hart, 196 So. 62, 195 La. 184, fol¬ 
lowed in State v. Weiss, 196 So. 
70, 195 La. 208. 

Miss.—Saucier v. State, 110 So. 436, 
144 Miss. 788. 


Township 

Mo.—State v. Sexton, 125 S.W. 519, 
141 MoApp. 694. 

35. Ala.—McClendon v. State, 109 
So. 526, 21 Ala.App. 494. 

16 C.J. p 530 note 57. 

36. Pa.—Commonwealth v. Clauss, 
5 Pa-Dist. 658, 18 Pa.Co. 381. 

Tex.—Miles v. State, 5 S.W. 250, 23 
Tex.App. 410. 

37. U.S.—U. S. v. Meagher, C.C.Tex., 
37 F. 875. 

On vessel on high seas or In foreign 
port 

If the crime was committed on 
board a vessel on the high seas or 
in a foreign port, the burden is on 
the prosecution to show that the ves- 
j sel belonged to a citizen of the Unit¬ 
ed States. 

U.S.—U. S. v. Imbert, Pa., 26 F.Cas. 
No.15,438, 4 Wash.C.C. 702. 

38. N.C.—State v. Golden, 166 SJE. 
311, 203 N.C. 440. 

16 C.J. p 530 note 62. 

39. N.C.—State v. Hooker, 120 S.E. 
449, 186 N.C. 761. 

40 . U.S.—Casey v. U. S., Wash., 48 
S.Ct. 373, 276 U.S. 413, 72 L.Ed. 
632. 

Jencks v. U. S., CA.Tex., 226 F. 
2d 540, reversed on other grounds 
77 S.Ct. 1007, 353 U.S. 657, 1 L.Ed. 
2d 1103— Corpus Juris Secundum 
cited In Williams v. U. S., C.CA.. 
Ga., 170 F.2d 319, 322, certiorari 
denied 69 S.Ct. 412, 335 U.S. 909, 
93 L.Ed. 442—Taylor v. U. S., C. 
C.A.Mo., 19 F.2d 813. 

U. S. v. Allegrucci, D.C.Pa., 157 
F.Supp. 142, reversed on other 
grounds, CA, 258 F.2d 70. 

Ala.—Folmar v. State, 97 So. 768, 
19 Ala.App. 435. 

Ark.—Collier v. State, 40 S.W.2d 455, 
183 Ark. 1057—Clark v. State, 243 
S.W. 865, 155 Ark. 16. 

Cal.— Corpus Juris Secundum quoted 
in People v. Agnew, 107 P.2d 601, 
605, 16 C.2d 655. I 
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People v. Hassen, 301 P.2d 80, 
144 CA.2d 334—People v. Morona- 
ti, 232 P. 991, 70 C.A. 17—People 
v. Ross, 212 P. 627, 60 C.A. 163- 
People v. Spagnoli, 208 P. 185, 58 
C.A. 154. 

Corpus Juris quoted in People v. 
McClain, 33 P.2d 710, 714, 2 C.A. 
2d Supp. 751. 

D.C.—Brown v. U. S., MunApp., 66 
A.2d 491. 

Ga.— Corpus Juris quoted In McHen¬ 
ry v. State, 198 S.E. 818, 820, 58 Ga. 
App. 410. 

Ill.—People v. Handzik, 102 N.E.2d 
340, 410 Ill. 295, certiorari denied 
72 S.Ct. 760, 343 U.S. 927, 96 L.Ed. 
1337—People v. Wilson, 31 N.E.2d 
959, 375 Ill. 506. 

Kan.— Corpus Juris quoted in State 
v. Driscoll, 8 P.2d 335, 336, 134 
Kan. 671. 

Ky.—Carroll v. Commonwealth, 202 
S.W.2d 404, 304 Ky. 741—Smith v. 
Commonwealth, 244 S.W. 407, 196 
Ky. 188. 

La.—State v. Stone, 180 So. 411, 189 
La. 567. 

Mo.—Kansas City v. Wilhoit, App., 
237 S.W.2d 919. 

Minn.— Corpus Juris cited in State 
v. Barnett, 258 N.W. 508, 511, 193 
Minn. 336. 

N.J.— Corpus Juris Secundum olted 

in State v. New York Cent. R. Co., 
116 A.2d 800, 805, 37 N.J.Super. 42 
—State v. Rabatin, 95 A.2d 431, 25 
N.J.Super. 24. 

State v. Lisena, 34 A.2d 407, 131 
N.J.Law 39. 

N.Y.— Corpus Juris cited In People 
v. Tarlow, 291 N.Y.S. 918, 921, 249 
App.Dlv. 224. 

People, on Complaint of Lewis 
v. Kollender, 10 N.Y.S.2d 252, 169 
Misc. 995—People ex rel. Dixon v. 
Lewis, 290 N.Y.S. 284, 160 Misc. 
327, reversed on other grounds 293 
N.Y.S. 191, 249 App.Div. 464, af¬ 
firmed 12 N.E.2d 603, 276 N.Y. 613. 

Pa.—Commonwealth v. Harrison, 8 
A.2d 733, 137 Pa.Super. 279. 
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has the burden of proving that he possessed a H- creating the offense, except where the terms of the ex- 
, .. r ® r , ceptfon or proviso are part of the description of the 

cense, where a license was necessary to lawfully offense. 

perform a particular act or engage in a particular ubrary References 

occupation, as appears in Licenses § 71. The prose- Criminal Law <S=329. 

cution need not adduce positive evidence to support , , . . , , . 

a negative averment, the truth of which is fairly In ? eneral > accused * as ^e burden of provmg, as 

indicated by established circumstances, and which, if a matter of defense ’ he J s WI * m an exce P tlon 

untrue, could be readily disproved by evidence prob- in the statute creatm S the off ? nae - at Ieast ’ where 

ably within accused’s control.** such exception is not part of _ the enacting clause, 

but is a proviso thereto, 43 or is m fact not part of the 

§ 572. Matters Excepted in Statute Defining description of the offense, 44 as where the exception 
£ r j me is not part of the crime but operates to prevent 

, ^ t the act otherwise included in the statute from being: 

In general, the accused has the burden of proving .. - A ,. - .« .. ® 

that he Is within an exception or proviso In the statute 3- crime. Accordingly, the prosecution owes no 


R.I.— Corpus Juris Secundum cited 
in State v. Stallman, 79 A.2d 611, 
612, 78 R.I. 90. 

Tenn.—Knowling v. State, 138 S.W. 

2d 416, 176 Tenn. 66. 

Wis,—Ex parte Kreutzer, 204 N.W. 

595, 187 Wis. 463. 

16 C.J. p 530 note 65. 

Reason for rule 

"This is an exception to the gen¬ 
eral rule that the burden of proof 
rests upon the prosecution, and the 
reason given for such exception is 
that it would greatly inconvenience 
the prosecution to prove such fact, 
whereas the defendant can prove it 
with no inconvenience at all." 

Cal.—People v. Velasquez, 233 P. 359, 
361, 70 C.A. 362. 

Payment of tax 

Where accused was charged with 
carrying on the business of a retail 
liquor dealer without having paid 
the special tax, the government need 
not prove the nonpayment of tax, for 
the matter was peculiarly within the 
knowledge of accused, and he might 
prove payment without inconveni¬ 
ence. 

U.S.—Faraone v. U. S., Tenn., 259 F. 

507, 170 C.C.A. 483. 

Evidence not given by another 
If evidence fairly indicates guilt, 
accused may not be heard to com¬ 
plain that an explanation reposing, 
comparatively speaking, particularly 
and peculiarly In him, has not been 
given by another. 

U.S.—Dillon v. U. S., C.A.Mo., 218 
F.2d 97, certiorari dismissed 76 S. 
Ct. 191, 350 U.S. 906, 100 L.Ed. 796. 

41. U.S.—Rossi v. U. S., Ill., 63 S.Ct. 
532, 289 U.S. 89, 77 L.Ed. 1051. 

Bell v. U. S., C-A.Md., 185 F.2d 
302, certiorari denied 71 S.Ct. 492, 
340 U.S. 930, 95 L.Ed. 671. 

Cal.—People v. Guareno, 70 P.2d 504, 
22 CA.2d 82. 

Vt.—State v. Rowell, 136 A.2d 349, 
120 Vt. 166. 

Prima facie case 

Although exception to statute is 
in enacting clause so that the prose¬ 
cution must negative it in pleadings, 
proof of negative is not required to 


make out prima facie case where it 
is not possible of direct proof be¬ 
cause facts to prove it are peculiar¬ 
ly within accused’s knowledge. 

N.Y.—People, on Complaint of Lew¬ 
is v. Kollender, 10 N.Y.S.2d 252, 
169 Misc. 995. 

42. U.S.—U. S. v. Holmes, C.A.I11., 
187 F.2d 222, certiorari denied 
Holmes v. U. S., 71 S.Ct. 1015, 341 
U.S. 948, 95 L.Ed. 1372, rehearing 
denied 72 S.Ct. 23, 342 U.S. 843, 
96 L.Ed. 637—U. S. v. Krepper, C. 
C.A.N.J., 159 F.2d 958, certiorari 
denied 67 S.Ct. 865, 330 U.S. 824, 
91 L.Ed. 1275—7 Fifths Old Grand- 
Dad Whiskey v. U. S„ C.C.A.Kan., 
158 F.2d 34, certiorari denied 67 
S.Ct. 870, 330 U.S. 828, 91 L.Ed. 
1277—Nicoli v. Briggs, C.C.A.Kan., 
83 F.2d 375—Merritt v. U. S., C.C. 
A.Cal., 264 F. 870, reversed on oth¬ 
er grounds 41 S.Ct. 375, 255 U.S. 
567, 65 L.Ed. 789. 

Bistram v. U. S., D.C.N.D., 139 
F.Supp. 922, reversed on other 
grounds, C.A., 237 F.2d 243. 

Cal.—People v. Tilkin, 90 P.2d 148, 34 
C.A.2d Supp. 743. 

D.C.—Williams v. U. S., 138 F.2d 81, 
78 U.S.App.D.C. 147, 153 A.L.R. 

1213. 

Hagans v. District of Columbia, 
Mun.App., 97 A.2d 922—Dowell v. 
U. S., Mun.App., 87 A.2d 630—Vin¬ 
cent v. U. S., Mun.App., 58 A.2d 
829—Byrd v. District of Columbia, 
Mun.App., 43 A.2d 46. 

Ga.—Blanton v. State, 85 S.E.2d 830, 
91 Ga.App. 406—Harris v. State. 81 
S.E. 815, 14 Ga.App. 574—Flynn v. 
State, 76 S.E.2d 38, 88 Ga.App. 52, 
appeal transferred see 74 S.E.2d 
461, 209 Ga. 519—Denison v. State, 
74 S.E.2d 126, 87 Ga.App. 395— 
Colbert v. State, 56 S.E.2d 830, 80 
Ga.App. 641—Owen v. State, 51 
S.E.2d 602, 78 Ga.App. 558—Frier¬ 
son v. State, 21 S.E.2d 438, 67 Ga. 
App. 829. 

Ind.—State v. O’Dell, 118 N.E. 529. 
187 Ind. 84. 

Minn.— Corpus Juris cited in State 
v. Barnett, 258 N.W. 508, 511, 193 
Minn. 336. 


Mo.— Corpus Juris Secundum oited in 

Kansas City v. Wilhoit, App., 237 
S.W.2d 919, 922. 

N.C.— Corpus Juris Secundum quoted 
in State v. Brown, 108 S.E.2d 233, 
236, 250 N.C. 209. 

Ohio.—State v. Casper, 154 N.R2d 9, 
106 Ohio App. 176. 

Pa.—Commonwealth v. Bitzer, 62 A. 
2d 108, 163 Pa.Super. 386—Com¬ 
monwealth v. Harrison, 8 A.2d 733, 
137 Pa.Super. 279. 

Commonwealth v. Rose, 82 Pa. 
Dist. & Co. 530. 

Tex.—Davis v. State, Cr., 318 S.W.2d 

668 . 

43. U.S.—Green, Moore & Co. v. U. 
S., C.C.A.La., 19 F.2d 130, certiorari 
denied 48 S.Ct 86, 275 U.S. 549, 72 
L.Ed. 420. 

Ga.—Barfield v. State, 1 S.E.2d 47, 59 
Ga.App. 383. 

Minn.—State v. McLean, 196 N.W. 
278, 157 Minn. 359. 

N.J.—Town of West Orange v. Jordan 
Corp., 146 A.2d 134, 52 N.J.Super. 
533. 

N.Y.—People, on Complaint of Lewis 
v. Kollender, 10 N.Y.S.2d 252, 169 
Misc. 995. 

N.C.— Corpus Juris Secundum quoted 
In State v. Brown, 108 S.E.2d 233, 
236, 250 N.C. 209—State v. John¬ 
son, 51 S.E.2d 186, 229 N.C. 701- 
State v. Davis, 1 S.E.2d 104, 214 
N.C. 787. 

Or.—State v. Rosasco, 205 P. 290, 
103 Or. 343. 

16 C.J. p 531 note 66. 

Burden of proof as to exceptions to 
statute of limitations see supra 8 
569. 

44. Mo.—State v. Pemberton, 151 S. 
W.2d 111, 235 Mo.App. 1128. 

N.C.— Corpus Juris Secundum quoted 
In State v. Brown, 108 S.E.2d 233, 
236. 250 N.C. 200. 

Or.—State v. Rosasco, 205 P. 290, 103 
Or. 343. 

44.5 U.S.—U. S. v. Holmes, CA.Ill., 
187 F.2d 22 2, certiorari denied 
Holmes v. U. S., 71 S.Ct. 1015, 341 
U.S. 948, 95 L.Ed. 1372, rehearing 
denied 72 S.Ct. 23, 342 U.S. 843, 96 
L.Ed. 637—7 Fifths Old Grand-Dad 
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duty to prove that accused is not within the excep¬ 
tion. 44 - 10 Such a statute is a mere rule of procedure 
and has nothing to do with shifting the burden of 
proof. 44 - 15 Where, however, an exception is part of 
the enacting clause, 45 or where, whether appearing 
as an exception or a proviso, its terms are in fact 
part of the description of the offense, 46 the burden 
is on the state to prove that accused is not within 
such exception or proviso, except where the facts 
to prove such negative are peculiarly within the 
knowledge of accused, as appears supra § 571. 
It has been stated, however, that the preceding rule 
cannot be mechanically applied, 46 - 5 and the real 
question is whether the exception is so incorporated 
with the clause defining the offense that it becomes 
in fact a part of the description, 46 * 10 and such ques- 
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tion cannot be determined by the mere position of 
the exception in the text. 46 - 15 

§ 573. Matters of Defense 

Although the accused never has the burden of prov¬ 
ing his innocence, after a prlma facie case of guilt has. 
been made out, the burden of adducing evidence devolves 
on him. He has the burden of proving affirmative de¬ 
fenses; but after such proof has been adduced, the bur¬ 
den of establishing guilt beyond a reasonable doubt stili 
rests on the prosecution. 

Library References 

Criminal Law <£=>330-333. 

In accordance with the general rules, stated supra 
§ 566, that the prosecution always has the burden 
of proving the guilt of accused beyond a reasonable 
doubt, accused never has the burden of satisfying 
the jury of his innocence, 47 or to disprove facts 


Whiskey v. U. S., C.C.A.Kan., 158 
F.2d 34, certiorari denied 67 S.Ct. 
870, 330 U.S. 828, 91 L.Ed. 1277. 

44.10 D.C.—Williams v. U. S. r 138 F. 
2d 81, 78 U.S.App.D.C. 147, 153 A. 
L.R. 1213. 

Bush v. District of Columbia, 
Mun.App., 78 A.2d 234—Vincent v. 
IT. S., Mun.App., 58 A.2d 829—Byrd 
v. District of Columbia, Mun.App., 
43 A.2d 46. 

Ga.—Flynn v. State, 76 S.E.2d 38, 88 
Ga.App. 52. 

44.15 La.—State v. Jourdain, 74 So. 
2d 203, 225 La. 1030. 

45. Mo.—Corpus Juris Secundum cit¬ 
ed In Kansas City v. Wilhoit, App., 
237 S.W.2d 919, 922. 

N.J.—Town of West Orange v. Jor¬ 
dan Corp., 146 A.2d 134, 52 N.J. 
Super. 533. 

N.Y.—People, on Complaint of Lewis 
v. Kollender, 10 N.Y.S.2d 252, 169 
MIsc. 995. 

Or.—State v. Rosasco, 205 P. 290, 103 
Or. 343. 

Integral part In verbal description 

If exception is embodied in lan¬ 
guage of enacting clause In penal 
statute, and therefore appears as In¬ 
tegral part In verbal description of 
offense, state must establish on trial 
that such exceptive facts do not ex¬ 
ist. 

Ga.—Holloway v. State, 82 S.E.2d 235, 
90 Ga.App. 86. 

46 . Cal.— Corpus Juris Secundum 
dted in People v. Malone, 185 P.2d 
870, 872, 82 C.A.2d 54. 

Ky.—Smith v. Commonwealth, 244 
S.W. 407, 196 Ky. 188. 

Mo.— Corpus Juris Secundum oited in 
Kansas City v. Wilhoit, App., 237 
S.W.2d 919, 922. 

N.C.—State v. Johnson, 125 S.E. 183, 
188 N.C. 591. 

Tex.—Fortson v. State, 138 S.W.2d 
822, 139 Tex.Cr. 341. 

16 C.J, p 531 note 67, 


46.5 D.C.—Williams v. U. S., 138 F. 
2d 81, 78 U.SAlPP.D.C. 147, 153 A.L. 
R. 1213. 

Bush v. District of Columbia, 
Mun.App., 78 A.2d 234. 

Rule not conclusive 

Physical location rule which makes 
determination of Question whether 
state has burden of showing that 
accused Is not within a statutory 
exception, to depend entirely on loca¬ 
tion of the exceptive provision In the 
statute, is not conclusive, and is im¬ 
portant only as an aid to determine 
the nature of the exception. 

Iowa.—State v. Demarce, 23 N\W.2d 
441, 237 Iowa 648. 

Faots difficult to obtain and within 
knowledge of accused 

(1) Where facts relating to an ex¬ 
ception incorporated in enacting 
clause of criminal statute are diffi¬ 
cult for the state to obtain and are 
peculiarly within knowledge of ac¬ 
cused, the exception is generally con¬ 
sidered as a defense or justification 
and not as part of description of of¬ 
fense itself. 

D.C.—Williams v. U. S., 138 F.2d 81, 
78 U.S.App.D.C. 147, 153 A.L.R. 
1213. 

Bush v. District of Columbia, 
Mun.App., 78 A. 2d 234. 

(2) Facts peculiarly within accus¬ 
ed's knowledge generally see supra 
§ 571. 

46.10 U.S.-—U. S. v. Cook, Ohio, 17 
Wall. 168, 21 L.Ed. 538. 

D.C.—Williams v. U. S., 138 F.2d 81, 
78 U.S.App.D.C. 147, 153 A.L.R. 1213 
—Queen v. U. S., 77 F.2d 780, 64 
App.D.C. 301. 

46.15 U.S.—Nicoli v. Briggs, C.C.A. 
Kan., 83 F.2d 375. 

D.C.—Williams v. U. S., 138 F.2d 81, 
78 U.S.App.D.C. 147, 153 A.L.R. 
1213. 

“It [is not] a matter of importance 
whether the excepting clause Is in 
parentheses, or set off by commas 
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at the beginning of the sentence or 
follows a proviso at the end." 

U.S.—'U. S. v. Krepper, C.C.A.N.J., 
159 F.2d 958, 968, certiorari denied 
67 S.Ct. 865, 330 U.S. 824, 91 L.Ed. 
1275. 

47- U.S.—U. S. v. Scoblick, D.C.Pa., 
124 F.Supp. 881, affirmed, C.A., 225* 
F.2d 779. 

Ala.—Lester v. State, 121 So.2d 110. 
Robertson v. State, 53 So.2d 575, 
36 Ala.App. 117, certiorari stricken 
53 So.2d 576, 256 Ala. 113—Hub* 
bert v. State, 27 So.2d 228, 32 Ala. 
App. 477—Seale v. State, 108 So.. 
271, 21 Ala-App. 351—Hogland v. 
State, 102 So. 784, 20 Ala.App. 
461. 

Cal.—People v. Whitehead, 247 P.2d 
717, 113 C.A.2d 43—People v. Al- 
kow, 218 P.2d 607, 97 C.A.2d 797- 
People v. Fisk, 89 P.2d 142, 32 C.A. 
2d 26—People v. Bickerstaff, 190- 
P. 656, 46 C.A. 764. 

D.C.—U. S. v. Shelton, D.C., 148 F. 
Supp. 926. 

Ill.—People v. Benson, 166 N.E.2d 80, 
19 I11.2d 50—People v. Magnaflchi, 
137 N.E.2d 256, 9 I11.2d 169. 

People v. Williams, 127 N.E.2d 
505, 6 Ill.App.2d 325, affirmed 133 
N.E.2d 268, 8 Ill,2d 140. 

Ind.—Kokenes v. State, 13 N.E.2d 
524, 213 Ind. 476—Hill v. State. 11 
N.E.2d 141, 212 Ind. 692—Biggs v. 
State, 167 N.E. 129, 201 Ind. 200, 
64 A.L.R. 1085. 

Iowa.—State v. SIgman, 261 N.W. 538, 
220 Iowa 146. 

Ky.—Tharp v. Commonwealth, 45 S. 

W.2d 480, 241 Ky. 828. 

Mo.— Corpus Juris Secundum cited la. 
State v. Hubbard, 171 S.W.2d 701, 
705, 351 Mo. 143. 

N.J.—State v. Ing Kee, 150 A. 358,. 
106 N.J.Law 336. 

N.Y.—People v. Faber, 14 N.Y.S.2d' 
96, 257 App.Div. 473. 

People v. Hartnett, 208 N.Y.S.. 
246, 124 Misc. 418. 
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necessary to establish the offense charged; 47 - 5 but 
he has only the burden of raising a reasonable 
doubt of his guilt, 48 and it has even been held that 
he does not have that burden. 49 

There is a manifest distinction, however, between 
the burden of proof and the burden of adducing ev¬ 
idence, also known as the burden of explanation, 50 
and, while the burden of proof never shifts, the 
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burden of adducing evidence may shift from side to 
side according to the testimony, 51 and it may re¬ 
quire accused to produce testimony for himself or 
suffer an inference of guilt from the facts already 
proved to be drawn against him by the jury. 51 -5 
Thus, while the burden of evidence cannot be placed 
on accused until proof of guilt beyond a reasonable 
doubt has been prima facie made by the prosecu¬ 
tion, 52 it will devolve on accused after a prima facie 


N.C.—State v. Williams, 71 S.E.2d 
138, 2 35 N.C. 752—State v. Brid¬ 
get, 64 S.K2d 867, 233 N.C. 577- 
State v. Bush, 98 S.E. 281, 177 N.C. 
551. 

Ohio.—State v. Brennan, 88 N.E.2d 
281, 85 Ohio App. 175. 

Okl.—Douglas v. State, 199 F. 927, 
19 Okl.Cr. 267. 

Pa.—Commonwealth v. Russell, 27 
A.2d 494, 149 Pa.Super. 326. 

R.I.— Corpus Juris Secundum cited in 
State v. Stallman, 79 A.2d 611, 612, 
78 R.I. 90. 

16 C.J. p 529 note 39. 

“In a criminal prosecution, nonac¬ 
tion of the defendant cannot be sub¬ 
stituted for action upon the part of 
the state, as to any matter required 
to be established as a part of the 
state’s case. Neither the burden of 
proof nor the burden of proceeding 
with any evidence to prove such case 
can be imposed upon the party charg¬ 
ed with crime." 

N.H.—State v. Lapointe, 123 A. 692, 
697, 81 N.H. 227, 31 A.L.R. 1212. 

There Is no burden on accused to 

(1) Prove or disprove anything. 
N.Y.—People v, Hetenyi, 98 N.Y.S.2d 

990, 277 App.Div. 310, affirmed 95 
N.E.2d 819, 301 N.Y. 757. 

(2) To disprove any averment or 
'even make a defense. 

Ill.—People v. Handzik, 102 N.E.2d 
340, 410 Ill. 295, certiorari denied 
72 S.Ct. 760, 343 U.S. 927, 96 L.Ed. 
1337. 

(3) Point out guilty person. 

Va.—Williams v. Commonwealth, 71 
S.E.2d 73, 193 Va. 764. 

An accused person has no burden to 
sustain 

N.Y.—People v. Tanner, 165 N.Y.S.2d 
308, 64 MIsc.2d 1007—People v. 

Matthews, 155 N.Y.S.2d 873, 4 Misc. 
2d 278. 

Accused, no matter how untrust¬ 
worthy he may be, Is not required to 
prove his innocence but the people 
must prove him guilty. 

Cal.—People v. Draper, 160 P.2d 80, 
69 C-A.2d 781. 

Explanation 

(1) One charged with crime Is not 
required to explain anything. 

Fa.—Commonwealth v. Clinton, 137 
A.2d 463, 391 Pa. 212. 

(2) Although accused is not re¬ 
quired *to do so, he can introduce evi¬ 


dence and explanation to show that 
he is innocent. 

Ga.—Lipham v. State, 22 S.E.2d 532, 
68 Ga.App. 174. 

Even though accused offers evi¬ 
dence to sustain plea of not guilty, 
state still lias burden to satisfy jury 
beyond reasonable doubt of his guilt. 
Ohio.—State v. Vargo, 156 N.E. 600, 
116 Ohio St. 495. 

Benefit of doubt 

(1) In criminal prosecution ac¬ 
cused must be given benefit of doubt. 
S.C.—State v. Weeks, 194 S.E. 12, 185 

S.C. 277. 

(2) Accused need not explain away 
facts merely because they raise sus¬ 
picion of his guilt. 

Mo.—State v. Posey, 152 S.W.2d 34, 

| 347 Mo. 1088—State v. King, 53 

! S.W.2d 252, 331 Mo. 268. 

(3) Accused is not required to sat¬ 
isfy the jury of existence of any 
fact which, if true, is a defense, but 
it is sufficient if, from the evidence, 
or the want of evidence, there is cre¬ 
ated in the minds of the jury, a rea¬ 
sonable doubt of accused’s guilt. 
Ga.—Lipham v. State, 22 S.E.2d 532, 

68 Ga.App. 174. 

47.5 Ala.—Lester v. State, 121 So.2d 

110 . 

Robertson v. State, 53 So.2d 575, 
36 Ala.App. 117, certiorari stricken 
53 So.2d 576, 256 Ala. 113. 

48. Miss.—Dobbs v. State, 29 So.2d 
84, 200 Miss. 595, certiorari denied 
and appeal dismissed 67 S.Ct. 1318, 
331 U.S. 787, 91 L.Ed. 1817, rehear¬ 
ing denied 67 S.Ct. 1533, 331 U.S. 
868, 91 L.Ed. 1871. 

Mo.—State v. Hubbard, 171 S.W.2d 
701, 351 Mo. 143. 

Ohio.—State v. Brennan, 88 N.E.2d 
281, 85 Ohio App. 175. 

Okl.—Thomas v. State, 283 P. 1037, 
45 Okl.Cr. 424—Lowe v. State, 275 
P. 1066, 42 Okl.Cr. 313—Jay v. 
State, 274 P. 487, 42 Okl.Cr. 32. 

Burden dependent on evidence 

“A person accused of crime should 
have no greater burden than is cre¬ 
ated by the evidence produced against 
him on the trial.” 

Okl.—Rhodes v. State, 234 P. 645, 647, 
30 Okl.Cr. 2. 

49. Ind.—Hill v. State, 11 N.E.2d 
141, 212 Ind. 692. 

318 


If evidence of state fails to estab¬ 
lish guilt, accused need not introduce 
any evidence. 

Ill.—People v. Magnaflchl, 137 N.E.2d 
256, 9 Ill.2d 169. 

50. Me.—State v. Buckley, 133 A. 
433, 125 Me. 301. 

51. D.C.—Byrd v. District of Colum¬ 
bia, Mun.App., 43 A.2d 46. 

Me.—State v. Buckley, 133 A, 433, 
125 Me. 301. 

Mo.—State v. Malone, 39 S.W.2d 786, 
327 Mo. 1217. 

Mont.—State v. Moorman, 321 P.2d 
236, 133 Mont. 148. 

By reason of legislative presumption 
N.J.—State v. Giordano, 3 A.2d 290, 
121 N.J.Law 469. 

Strong suspicion of guilt 
Evidence which merely creates a 
strong suspicion of guilt of accused 
does not shift burden of proof and 
impose on accused the duty of over¬ 
coming the suspicion. 

Cal.—People v. Alkow, 218 F.2d 607, 
97 C.A.2d 797. 

Rebuttable presumption 
When prosecution is entitled to re¬ 
ly on a rebuttable presumption or 
Inference, burden Is necessarily cast 
on accused of going forward with his 
evidence on particular point to which 
presumption or Inference relates if 
he desires to rebut it, and this does 
not violate his constitutional rights. 
U.S.—Government of Virgin Islands 
v. Torres, D.C.Virgin Islands, 161 
F.Supp. 699. 

Credibility of witnesses 

It is the duty of him against whom 
any presumption operates to produce 
evidence not merely witnesses, and 
therefore he must satisfy the jury of 
the credibility of his witnesses. 
U.S.—U. S. v. Tot, C.C.A.N.J., 131 F.2d 
261, reversed on other grounds 63 
S.Ct. 1241, 319 U.S. 463, 87 L.Ed. 
1519. 

51.5 U.S.—Bradford v. U. S., C.C.A. 
La., 130 F.2d 630, certiorari denied 
63 S.Ct. 205, 317 U.S. 683, 87 L.Ed. 
547. 

52. Ala.—Woodall v. State, App., 191 
So. 407—Slayton v. State, 173 So. 
632, 27 Ala.App. 422, reversed on 
other grounds 173 So. 642, 234 Ala. 
1, reversed on other grounds 173 
So. 645, 234 Ala. 9—Williams v. 
State, 116 So. 413, 22 Ala.App. 425 
—Watkins v. State, 101 So. 334, 20 
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case has been made out. 58 

Moreover, it has been held that the general rules 
have reference only to the establishment of the cor¬ 
pus delicti and accused’s complicity in the crime; 54 
and when accused relies on distinct and substantial 
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matters of defense, consisting of facts either of jus¬ 
tification, of excuse, or of exemption from criminal 
liability, which are wholly disconnected from the 
body of the particular offense charged and consti¬ 
tute distinct affirmative matter, the burden of 
proof, 55 or at least the burden of introducing evi- 


Ala.App. 246—Wilson v. State, 100 
So. 914, 20 Ala.App. 62, certiorari 
denied Ex parte State ex rel. Davis, 
100 So. 917, 211 Ala. 574. 

Mo.— Corpus Juris quoted in State 
v. Nave, 285 S.W. 723, 725. 

Wis.—State v. Smith, 190 N.W. 905, 
179 Wis. 170. 

16 C.J. P 531 note 72. 

63. U.S.—Agnew v. U. S., Fla., 17 S. 
Ct. 235, 165 U.S. 36. 41 L.Ed. 624. 

Davis v. U. S„ C.A.Ohio, 226 F. 
2d S31, certiorari denied 76 S.Ct, 
432, 350 U.S. 965, 100 L.Ed. 838, 
rehearing 1 denied 76 S.Ct. 693, 351 
U.S. 915, 100 L.Ed. 1449. 

Cal.—People v. Ash, 199 P.2d 711, 88 

C.A.2d 819. 

D.C.—U. S. v. Shelton, D.C., 148 F. 
Supp. 926. 

Ga.—Watson v. State, 91 S.E.2d 832, 
93 Ga.App. 368. 

Mich.—People v. Kayne, 282 N.W. 
248, 286 Mich. 571. 

Miss.—Dobbs v. State, 29 So.2d 84. 
200 Miss. 595, certiorari denied and 
appeal dismissed 67 S.Ct. 1318, 331 
U.S. 787, 91 L.Ed. 1817, rehearing 
denied 67 S.Ct. 1533, 331 U.S. 868. 
91 L.Ed. 1871. 

Mo.— Corpus Juris quoted in State v, 
Nave, 285 S.W. 723, 725. 

N.C.—State v. Harris, 28 S.E.2d 232, 
223 N.C. 697—State v. Davis, 1 S.E. 
2d 104, 214 N.C. 787. 

R.I.—State v. Stallman, 79 A.2d 611, 
78 R.I. 90. 

Va.—Dooley v. Commonwealth, 92 S. 

E.2d 348, 198 Va. 32, appeal dis¬ 
missed 77 S.Ct. 1377, 354 U.S. 915, 
1 L.Ed.2d 1432. 

‘Where there is positive direct tes¬ 
timony that the defendant was one 
of the perpetrators of the crime, It 
is incumbent upon him to show that 
the testimony is inherently unbe¬ 
lievable in order to prevail/’ 

Cal.—People v. Braun, 92 P.2d 402, 
404, 14 C.2d 1. 

People v. Murphy, 343 P.2d 273, 
278, 173 C.A.2d 367—People v. Bry¬ 
ant, 321 P.2d 45, 50, 157 C.A.2d 
528. 

Fingerprints 

In criminal case in which finger¬ 
print evidence is introduced, state is 
no longer required to offer proof 
that no two fingerprints are alike, 
but those taking the opposite view 
must assume the burden of proving 
their position. 

Tex.—Grice v. State, 151 S.W.2d 211, 
142 Tex.Cr. 4. 

54. Mo. —Corpus Juris quoted in 
State v. Nave, 285 SW. 723, 725. 


N.C.—State v. Davis, 1 S.E.2d 104, 
214 N.C. 787. 

16 C.J. p 531 note 71. 

Negativing distinct defenses 

Presumption of Innocence does not 

impose on state burden of negativing 

distinct defenses not necessarily neg¬ 
atived in proving offense charged. 

Miss.—White v. City of Philadelphia, 
19 So.2d 493, 197 Miss. 166, sug¬ 
gestion of error overruled 19 So.2d 
744, 197 Miss. 106—Bennett v. 

State, 56 So. 777, 100 Miss. 684. 

55. Cal.—People v. Vogel, 299 P.2d 
850, 46 C.2d 798. 

Del.—Crawford v. State, 94 A.2d 603, 
8 Terry 552. 

Iowa.—State v. Vincent, 24 Iowa 570, 
95 Am.D. 753. 

Ky.—Carroll v. Commonwealth, 294 
S.W.2d 938—Williams v. Common¬ 
wealth, 200 S.W.2d 926, 304 Ky. 
359—Monson v. Commonwealth, 
161 S.W.2d 55, 290 Ky. 350—Smith 
v. Commonwealth, 143 S.W.2d 859, 
284 Ky. 80—Commonwealth v. Gen¬ 
try, 88 S.W.2d 273, 261 Ky. 564. 

Miss.—White v. City of Philadelphia, 
19 So.2d 493, 197 Miss. 166, sug¬ 
gestion of error overruled 19 So.2d 
744, 197 Miss. 166—Page v. State, 
133 So. 216, 160 Miss. 300. 

Mo.—City of Brentwood v. Nalley, 
App., 208 S.W.2d 838. 

N.Y.—People v. Benson, 170 N.Y.S.2d 
862, 8 Mlsc.2d 841—People, on Inf. 
of Harden, v. Fruci, 67 N.Y.S.2d 
512, 188 Misc. 384—People v. Bus- 
co, 46 N.Y.S.2d 859. 

N.C.—State v. Brown, 108 S.E.2d 233, 
250 N.C. 209—State v. Cooke, 103 
S.E.2d 846, 248 N.C. 485, appeal dis¬ 
missed in part 79 S.Ct. 737, 359 U. 
S. 951, 3 L.Ed.2d 759—State v. John¬ 
son, 51 S.E.2d 186, 229 N.C. 701- 
State v. Holbrook, 46 S.E.2d 842, 228 
N.C. 582—State v. Carpenter, 3 S. 
E.2d 34, 215 N.C. 635—State v. Da¬ 
vis, 1 S.E.2d 104, 214 N.C. 787. 

Ohio.—State v. Myers, App., 164 N.E, 
2d 585. 

Okl.—Stribling v. State, 192 P. 590, 
18 Okl.Cr. 48. 

Pa.—Commonwealth v. Morrison, 109 
A. 878, 266 Pa. 223. 

Commonwealth v, Smihal, 126 A. 
2d 523, 182 Pa.Super. 232. 

Tenn.—Knowllng v. State, 138 SW.2d 
416, 176 Tenn. 56. 

Tex.—Anderson v. State, 181 S.W.2d 
78, 147 Tex.Cr. 410. 

Utah.—State v. Barkas, 65 P.2d 1130, 
91 Utah 574. 


Wash.—State v. Razey, 341 P.2d 149 
—State v. Rosi, 208 P. 15, 129 
Wash. 514. 

16 C.J. p 531 note 74. 

Capacity or incapacity of infants see 
Infants § 96. 

Degree of proof see Infra g 922. 
Immunity from prosecution 
Where accused charged with vio¬ 
lating the Securities Act claimed im¬ 
munity from prosecution because he 
had been compelled to give testimony 
before officer of Securities and Ex¬ 
change Commission, burden rested on 
him to prove that he was served with 
process requiring him to appear and 1 
produce books and records relating 
to subject matter of prosecution, that 
he claimed his immunity against 
self-incrimination, and that despite 
such claim he was required to testi¬ 
fy concerning his Identity and re¬ 
lationship to trusts and organizations* 
referred to in the Indictment. 

U.S.—Edwards v. U. S., C.CA..Okl„ 
113 F.2d 286, reversed on other 
grounds 61 S.Ct. 669, 312 U.S. 473, 
85 L.Ed. 957. 

Arr a ignment 

Tex.—Eckels v. State, 220 S.W.2d 175* 
153 Tex.Cr. 402. 

Former jeopardy 

Ind.—Ford v. State, 98 N.E.2d 655, 
229 Ind. 616, certiorari denied Ford 
v. State of Ind., 72 S.Ct. 116, 342 
U.S. 873, 96 L.Ed. 656. 

N.D.—State v. Taylor, 293 N.W. 219* 
70 N.D. 201. 

Entrapment 

(1) Entrapment is an affirmative 
defense and accused has the burden 
of proving it. 

Mont.—State v. Parr, 283 F.2d 1086, 
129 Mont. 175. 

(2) Defense of entrapment Impos¬ 
es on accused burden of showing that 
he was induced to commit act for 
which he is being prosecuted. 

U.S.—Kivette v. U. S., C.A.Ga., 230 

F.2d 749, certiorari denied 78 S. 
Ct. 419, 355 U.S. 935, 2 L.Ed.2d 418 
—U. S. v. Sherman, C.A.N.Y., 200' 
F.2d 880. 

Cal.—People v. Terry, 282 P.2d 19, 44- 
C.2d 371—People v. Braddock, 264 
P.2d 521, 41 C.2d 794, certiorari de¬ 
nied Braddock v. People of State of 
California, 75 S.Ct. 27, 348 U.S. 
837, 99 L.Ed. 660. 

People v. Lollis, App., 2 Cal.Rptr: 
420—People v. Jones, App., 1 'jaL 
Rptr. 637—People v. Herrera, 340* 
P.2d 690, 171 C.A.2d 551—People v. 
Castro, 334 P.2d 602, 167 C.A.2d 
332—People v. Taylor, 216. P.2<* 
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dence, 56 is on accused as to such matter, unless the 
fact relied on otherwise appears in evidence to such 
an extent as to create a reasonable doubt of guilt. 57 
However, after proof of the affirmative defense has 
been adduced, the burden of establishing the guilt 
of accused beyond a reasonable doubt still rests on 
the prosecution, 58 at least, where the evidence of 
accused and of the state as to the affirmative de¬ 
fense raises a reasonable doubt. 59 

§ 574. -Alibi 

The prosecution has the burden of proving the pres¬ 
ence of the accused at the time and place of the crime, 
where that is essential to guilt, and it has been held 
that an alibi is merely rebuttal and does not shift this 
burden. While It has also been held that an alibi is an 


affirmative defense which the accused has the burden 
of establishing, this rule has been held to refer to the 
burden of introducing evidence. 

Pursuant to the general rule, stated § 566 supra, 
in all cases where the presence of accused at the 
place of the crime, at the time of its commission, is 
essential to his guilt, the state has the burden of 
proving such presence beyond a reasonable doubt, 
and failure so to prove warrants acquittal. 60 This 
rule prevails where accused merely controverts the 
prosecution’s evidence; 61 and the burden resting 
on the state is not shifted by insisting erroneously 
that accused is interposing the defense of alibi. 62 

However, with respect to the burden of proving 
an alibi, that is, that accused was at some other 
place at the time of the commission of the crime, 


425, 154 C.A.2d 368—People v. Rich¬ 
ardson, 313 P.2d 651, 152 C.A.2d 
310—People v. Conlon, 308 P.2d 
402, 149 C.A.2d 525—People v. Wil¬ 
liams, 304 P.2d 100, 146 C.A.2d 656 
—People v. Tillman, 298 P.2d 631, 
142 C.A.2d 404—People v. Gutier¬ 
rez, 275 P.2d 65, 128 C.A.2d 387- 
People v. Schwartz, 240 P.2d 1024, 
109 C.A.2d 450—People v. Grijalva, 
121 P.2d 32, 48 C.A,2d 690—People 
v. Lee, 48 P.2d 1003, 9 C-A.2d 99. 

People v. Billingsley, 139 P.2d 
362, 69 C.A.2d Supp. 846. 

■Good reputation 

Rule stated in text does not apply 
to proof of good reputation, since 
that is not a defense. 

Iowa.—State v. Johnson, 234 N.W. 

263, 211 Iowa 874. 

Record in armed forces 

Burden was on accused to estab¬ 
lish alleged record of good service 
while connected with armed forces. 
Fla.—Faulkner v. State, 1 So.2d 857, 
146 Fla. 769. 

Party who takes affirmative of an 
-issue has burden of proof. 

Ala.—Lester v. State. 121 So.2d 110. 

56. Miss.—Hosey v. State, 100 So 
577, 136 Miss. 5. 

Mo.—State v. Dill, 282 S.W.2d 456. 
N.Y.—People, on Complaint of Lewis 
v. Kollender, 10 N.Y.S.2d 252, 169 
Misc. 995. 

R.I.— Corpus Juris Secundum cited in 
State v. Stallman, 79 A.2d 611. 612. 
78 R.I. 90. 

16 C.J. p 531 note 75. 

Entrapment 

Accused has burden of going for¬ 
ward on issue of entrapment. 

TJ.S.—U. S. v. Silva, D.C.N.Y., 180 F. 
Supp. 557. 

Impeachment of accuser 

When an accused person is not 
guilty, it is incumbent on him to offer 
proof by his cross-examination of 
.-such facts as he has impliedly as- 
-serted to exist or of such facts as 


are available that will impeach his 
accuser. 

Cal.—People v. Monson, 227 P.2d 521, 
102 C.A.2d 308. 

57. Mass.—Commonwealth v. Mc- 
Kie, 1 Gray 61, 61 Ara.D. 410. 

N.H.—State v. Bartlett, 43 N.H. 224. 
80 Am.D. 154. 

58. U.S.—U. S. v. Silva, D.C.N.Y., 
180 F.Supp. 557. 

La.—State v. Carter, 80 So.2d 420, 
227 La. 820. 

Mich.—People v. Kayne, 282 N.W. 
248, 286 Mich. 571. 

Miss.—Hosey v. State, 100 So. 577, 
136 Miss. 5. 

Mo.—State v. Nave, 285 S.W. 723. 
N.Y.—People, on Complaint of Lewis 
v. Hollander, 10 N.Y.S.2d 252, 169 
Misc. 995. 

16 C.J. p 531 note 78. 

Entrapment 

(1) Prosecution has burden of 
proving sufficient excuse for induce¬ 
ment in reply to defense of entrap¬ 
ment. 

U.S.—U. S. v. Masciale, C.A.N.Y., 236 
F.2d 601, affirmed 78 S.Ct. 827, 356 
U.S. 386, 2 L.Ed.2d 859, rehearing 
denied 78 S.Ct. 1367, 357 U.S. 933, 2 
L.Ed.2d 1375. 

(2) Prosecution has burden of 
proving its reply that accused was 
ready and willing to commit offense 
without persuasion and was await¬ 
ing any propitious opportunity to 
commit it. 

U.S.—Kivette v. U. S., C.A.Ga., 230 
F.2d 749, certiorari denied 78 S.Ct. 
419, 355 U.S. 935, 2 L.Ed.2d 418— 
U. S. v. Sherman, CA..N.Y., 200 F. 
2d 880. 

U. S. v. Santore, D.C.Pa., 164 F. 
Supp. 362. 

(3) Prosecution has burden of 
showing that reasonable grounds ex¬ 
isted for believing that accused was 
engaged in particular unlawful busi¬ 
ness charged. 

U.S.—Carlton v. U. S., C.A.Cal., 198 
F.2d 795. 


59. Fla.—Leslie v. State, 17 So. 555, 
35 Fla. 171. 

Ill.—Dacey v. People, 6 N.E. 165, 116 
Ill. 555. 

Ind.—Bradley v. State, 31 Ind, 492. 
16 C.J. p 531 note 77. 

60. Iowa.—State v. Wagner, 222 N. 
W. 407, 207 Iowa 224, 61 A.L.R. 
882. 

Miss.—Newton v. State, 90 So.2d 375, 
229 Miss. 267. 

Mo.—State v. Reece, 324 S.W.2d 656 
—Corpus Juris Secundum cited in 
State v. Hubbard, 171 S.W.2d 701, 
706, 351 Mo. 143. 

N.C.—State v. Bridgers, 64 S.E.2d 
867, 233 N.C. 577. 

Pa.—Commonwealth v. Chisena, 
Quar.Sess., 47 Del.Co. 6. 

S.C,.—State v. Mayfield, 109 S.E.2d 
716, 235 S.C. 11—Corpus Juris Se¬ 
cundum Quoted In State v. Bealin, 
23 S.E.2d 746, 755, 201 S.C. 490- 
State v. McGhee, 135 S.E. 59, 137 S. 
C. 256. 

Utah.—State v. Whitely, 110 P.2d 
337, 100 Utah 14. 

W.Va.—State v. Withrow, 96 S.E.2d 
913, 142 W.Va. 522—State v. 

Young, 61 S.E.2d 734, 134 W.Va. 
771—State v. Peterson, 51 S.E.2d 
78, 132 W.Va. 99—State v. Aliff, 7 
S.E.2d 27, 122 W.Va. 16. 

Wis.—Roen v. State, 196 N.W. 825, 
182 Wis. 515. 

16 C.J. p 533 note 13. 

61. Iowa.—State v. Wagner, 222 N. 
W. 407, 207 Iowa 224, 61 A.L.R. 
8 82. 

S.C.—Corpus Juris Secundum Quoted 
in State v. Bealin, 23 S.E.2d 746, 
201 S.C. 490. 

62. Iowa.—State v. Bosworth, 162 N. 
W. 581, 170 Iowa 329. 

Pa.—Commonwealth v. Stein, 158 A. 
600, 103 Pa.Super. 198, reversed on 
other grounds 158 A. 563, 305 Pa. 
567. 
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the cases are not in harmony. 63 It has been stated 
that accused has no burden of proof with respect 
to an alibi. 63 * 5 On the other hand, it has been stated 
that the burden is on accused in the first instance 
to produce evidence in support of an alibi. 63 * 10 
Thus, while it has been held that alibi is not an af¬ 


firmative defense imposing on accused the burden 
of its proof, 63 * 15 and that testimony as to an alibi 
is merely rebuttal, and does not shift the burden of 
proof from the prosecution, 64 it has also been held 
that an alibi is an affirmative defense which accused 
has the burden of establishing, 65 at least after the 


63. Utah.— Corpus Juris Secundum 
cited in State v. Whitely, 110 P.2d 
337, 340, 100 Utah 14. 

Wash.—State v. Pistona, 219 P. 859, 
127 Wash. 171. 

633 U.S.—Thomas v. U. S., C.A. 

Wash., 213 F.2d 30. 

Mo.—State v. Reece, 324 S.W.2d 656 
—State v. Hubbard, 171 S.W.2d 
701, 351 Mo. 143. 

Ohio.—State v. Brennan, 88 N.E.2d 
281, 85 Ohio App. 175. 

63.10 Cal.—People v. Mercer, 229 P. 
2d 411, 103 C.A.2d 462—People v. 
Ash, 199 P.2d 711, 88 C.A.2d 819. 
Conn.—State v. Bill, 155 A.2d 752, 
146 Conn. 693. 

63.15 Alibi is not affirmative de¬ 
fense imposing on accused burden of 
its proof. 

S.C.—State v. Mayfield, 109 S.E.2d 
716, 235 S.C. 11—State v. Bealin, 23 
S.E.2d 746, 201 S.C. 490. 

In strict technical sense, alibi is 
not an affirmative defense, but it is 
■defensive in nature. 

N.J.—State v. Mucci, 136 A.2d 761, 
25 N.J. 423. 

An accused person, by offering* evi¬ 
dence tending to prove an alibi, is 
not thereby saddled with an inde¬ 
pendent burden of proving alibi as 
an affirmative defense. 

N.C.—State v. Bridgers, 64 S.E.2d 
867, 233 N.C. 577. 

In Xentuoky 

(1) An alibi is not an affirmative 
defense but only a fact shown In re¬ 
buttal, and burden of proving the 
primary fact or allegation of guilt 
beyond a reasonable doubt remains 
on the commonwealth. 

Ky.—Davis v. Commonwealth, 162 S. 
W.2d 778, 290 Ky. 745. 

(2) It has been stated, however, 
that accused has burden of proving 
alibi. 

Ky.—Fannin v. Commonwealth, 224 
S.W.2d 154, 311 Ky. 334. 

€4. Ind.—Witt v. State, 185 N.E. 
645, 205 Ind. 499—Scherer v. State, 
116 N.E. 52, 187 Ind. 15. 

La.—State v. Barker, 106 So. 295, 159 
La. 762. 

N.Y.—People v. Russell, 194 N.E. 65, 
266 N.Y. 147. 

People v. Silverman, 297 N.Y.S. 
449, 252 App.Div. 149—People v. 
Montlake, 172 N.Y.S. 102, 184 App. 
Div. 578, 37 N.Y.Cr. 132—People v. 
Allocca, 170 N.Y.S. 881, 183 App. 
Div. 571, 37 N.Y.Cr. 24. 

People v. Montana, 226 N.Y.S. 
741, 13 Misc. 256. 

22A C.J.S.—21 


Okl.—Beck v. State, 297 P. 820, 50 
Okl.Cr. 325—Stuart v. State, 249 P. 
159, 35 Okl.Cr. 103—Davis v. State, 
191 P. 1044, 17 Okl.Cr. 604. 

S.C.—State v. Floyd, 177 S.E. 375, 
174 S.C. 288. 

Utah.—State v. Whitely, 110 P.2d 
337, 100 Utah 14. 

Wis.—Roen v. State, 196 N.W. 825. 
182 Wis. 515. 

“The so-called ‘defense of alibi' 
is a defense only in the sense that 
any contradiction of facts which the 
government must prove to establish 
guilt may be called a ‘defense.’ The 
burden of proving guilt must always 
rest upon the prosecutor.” 

U.S.—U. S. v. Vigorito, C.C.A.N.Y., 67 
F.2d 329, 330, certiorari denied 

Vigorito v. U. S., 54 S.Ct. 373, 290 
U.S. 705, 78 L.Ed. 606. 

Contrary rule criticized 

“The . , . statement . . . 
that alibi is an affirmative defense 
and must be proven by the party on 
trial by the greater weight of the 
evidence, is illogical, lays down a 
rule, in part at least, inconsistent 
with the rule above stated, and Is 
calculated to confuse the jury.” 
S.C.—State v. McGhee, 135 S.E. 59, 
60, 137 S.C. 256. 

Evidence of alibi is merely rebut¬ 
tal of state’s evidence, even though 
it is commonly called a defense. 
Conn.—State v. Bill, 155 A.2d 752, 
146 Conn. 693—State v. Cianflone, 
120 A. 347, 98 Conn. 454. 
Reasonable doubt 

Rule that the burden of proof nev¬ 
er shifts in criminal cases applies 
to the defense of an alibi, which 
need only to be proved so as to raise 
a reasonable doubt as to whether ac¬ 
cused was present when the crime 
was committed. 

Ala.—Ragland v. State, 192 So. 498, 
238 Ala. 587. 

65. Ark.—Sangston v. State, 289 S. 
W. 478, 172 Ark. 1177—Morris v. 
State, 224 S.W. 724, 145 Ark. 241. 
Ga.—Porter v. State, 36 S.E.2d 794, 
200 Ga. 246—Collier v. State, 113 
S.E. 213, 154 Ga. 68. 

Lee v. State, 141 S.E. 317, 37 Ga. 
App. 632. 

Idaho.—State v. Vanek, 84 P.2d 567, 
59 Idaho 514—State v. Ward, 173 
P. 497, 31 Idaho 419. 

Ill.—People v. Perroni, 153 N.E.2d 
578, 14 I11.2d 581, certiorari denied 
Perroni v. People of State of Illi¬ 
nois, 79 S.Ct. 899, 359 U.S. 980, 3 
L.Ed.2d 929, rehearing denied 79 S. 
Ct. 1141, 359 U.S. 1005, 3 L.Ed.2d 
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1034, certiorari denied Perroni v. 
Illinois, 79 S.Ct. 1145, 359 U.S. 
1004, 3 L.Ed.2d 1033—People v. 
Wheeler, 126 N.E.2d 228, 5 I11.2d 
474—People v. Mero, 122 N.E.2d 
796, 4 Ill.2d 327—People v. Renal- 
lo, 120 N.E.2d 115, 410 Ill. 372- 
People v. Silvia, 59 N.E.2d 821, 389 
Ill. 346—People v. Hendron, 51 N. 
E.2d 702, 384 Ill. 529—People v. 
Meisenhelter, 45 N.E.2d 678, 381 
Ill. 378—People v. Kerbeck, 199 N. 
E. 789, 362 Ill. 251—People v. Gor- 
mach, 134 N.E. 756, 302 Ill. 332, 29 
A.L.R. 1120. 

People v. Dee, 161 N.E.2d 137, 22 
Ill.App.2d 538. 

Iowa.—State v. Johnson, 234 N.W. 
263, 211 Iowa 874— Corpus Juris 
cited in State v. Wagner, 222 N.W. 
407, 410, 207 Iowa 224, 61 A.L.R. 
882—State v. McCumber, 212 N.W. 
137, 202 Iowa 1382—State v. Vin¬ 
cent, 24 Iowa 570, 95 Am.D. 753. 
Mont.—State v. Wilson, 247 P. 158, 
76 Mont. 384. 

Ohio.—State v. Norman, 134 N.E. 474, 
103 Ohio St. 541. 

Tex.—Anderson v. State, 181 S.W.2d 
78, 147 Tex.Cr. 410. 

Wash.— Corpus Juris cited in State 
v. Pistona, 219 P. 859, 860, 127 
Wash. 171—State v. Rosi, 208 P. 
15, 120 Wash. 514. 

W.Va.—State v. Withrow, 96 S.E.2d 
913, 142 W.Va. 522—State v. 

Young, 61 S.E.2d 734, 134 W.Va. 
771—State v. Peterson, 51 S.E.2d 
78, 132 W.Va. 99—State v. Aliff, 
7 S.E.2d 27, 122 W.Va. 16. 

16 C.J. p 533 note 8. 

Degree of proof see infra § 923. 

In Missouri 

(1) Rule of the text was stated. 
Mo.— Corpus Juris cited in State v. 

Bagby, 93 S.W.2d 241, 249, 338 Mo. 
951. 

(2) It is now the rule, however, 
that it is not part of the burden of 
accused to prove his alibi. 

Mo.—State v. Reece, 324 S.W.2d 656 
—State v. Hubbard, 171 S.W.2d 
701, 351 Mo. 143. 

(3) Accused merely has burden of 
raising a reasonable doubt of his 
guilt, as discussed supra § 573. 

In Pennsylvania 

(1) Text rule has been applied. 
Pa.—Commonwealth v. Johnson, 93 
A.2d 691, 372 Pa. 266, certiorari de¬ 
nied Johnson v. Commonwealth, 73 
S.Ct. 944, 345 U.S. 959, 97 L.Ed. 
1379. 

Commonwealth v. Stoltz, 24 A.2d 
57, 147 Pa.Super. 117—Common- 
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prosecution has made out a prima facie case of 
guilt. 66 Even under the latter rule, however, it has 
been held that the burden on accused is really that 
of going forward, or introducing evidence of the 
alibi, 67 that on the whole case, including the question 
of alibi, the burden is on the prosecution to prove 
guilt of accused, 68 and that any evidence of alibi 
is to be considered with the rest of the evidence in 
the case in determining whether there is a reasonable 
doubt of guilt. 69 

The state is not required to rebut by other evidence 
accused’s proof of alibi and thereby negative such 
proof. 69 - 5 

§ 575. -Duress 

The accused has the burden of proving the affirmative 
defense of duress. 


22A C.J.S. 

Where accused sets up the affirmative defense of 
duress, he has the burden of proving it. 78 

§ 576. -Insanity 

In some Jurisdictions, the accused has the burden of 
proving a defense of Insanity; In others, the prosecution 
has the burden of proving the sanity of the accused, 
although the accused first has the burden of introducing 
evidence tending to show his Insanity. Whether prior 
insanity affects the burden depends on the facts In each 
case. 

It is the rule in many jurisdictions, on the ground 
that sanity is presumed, as appears § 584 infra, that 
the defense of insanity is an affirmative defense 
which accused has the burden of establishing by 
the quantum of proof required in the particular ju¬ 
risdiction, 71 at least where it is admitted that, if 


wealth v. Yancer, 189 A. 684, 126 
Pa.Super. 352—Commonwealth v. 
Friedman, 86 Pa.Super. 488. 

Commonwealth v. Letterman, 13 
Pa.DIst. & Co. 228. 

Commonwealth v. Orensteln, O. 
& T. & Quar.Sess., 33 Berks Co. 
106. 

(2) It is now stated, however, that 
whenever prosecution relies on proof 
that accused is present at commis¬ 
sion of crime, accused, who asserts 
he was absent, does not have burden 
of proving his absence. 

Pa.—Commonwealth v. Bonomo, 151 
A.2d 441, 396 Pa. 222. 

66. Ill.—People v. Wheeler, 126 N. 
E.2d 228, 6 I11.2d 474—People v. 
Mero, 122 N.E.2d 796, 4 II1.2d 327 
—People v. Renallo, 102 N.E.2d 
116, 410 Ill. 372—People v. Silvia, 
59 N.B.2d 821, 389 Ill. 346—People 
v. Hendron, 51 N.E.2d 702, 384 Ill. 
529—People v. Bloom, 18 N.E.2d 
197, 370 Ill. 144—People v. Filas, 
16 N.E.2d 496, 369 Ill. 51—People 
v. Weiss, 12 N.E.2d 652, 367 Ill. 
580—People v. Pecho, 200 N.E. 860, 
362 Ill. 568—People v. Overbey, 200 
N.E. 325, 362 Ill. 488—People v. 
Kerbeck, 199 N.E. 789, 362 Ill. 251 
—People v. Deal, 197 N.E. 772, 361 
Ill. 225—People v. Wisz, 195 N.E. 
515, 360 Ill. 126—People v. Me- 
Pheron, 188 N.E. 470, 354 Ill. 381. 

67. Ark.—Morris v. State, 224 S.W. 
724, 145 Ark. 241. 

Conn.—State v. Brauneis, 79 A. 70, 
84 Conn. 222. 

Idaho.—State v. Bogris, 144 P. 789, 
26 Idaho 587. 

Mont.—State v. Wilson, 247 P. 158, 
76 Mont. 384. 

N.M.—Wilburn v. Territory, 62 P. 
968, 10 N.M. 402. 

S.D.—-State v. Thornton, 73 N.W. 196, 
10 S.D. 349, 41 L.RA. 530. 

“In a strict sense, the burden of 
proof never shifts from the people 
to the accused, but in the sense that 


the term ‘burden of proof* is used 
as meaning the duty to go forward 
with proof. It rests upon the defend¬ 
ant seeking the benefit of his de¬ 
fense of alibi.” 

Ill.—People v. Oswald, 172 N.E. 819, 
821, 340 Ill. 434. 

68. Ark.—Morris v. State, 224 S.W. 
724, 145 Ark. 241. 

Ill.—People v. Perron!, 153 N.E.2d 
578, 14 I11.2d 581, certiorari denied 
Perroni v. People of State of Il¬ 
linois, 79 S.Ct. 899, 359 U.S. 980, 3 
L.Ed.2d 929, rehearing denied 79 
S.Ct. 1141, 359 U.S. 1005, 3 L.Ed.2d 
1034, certiorari denied Perroni v. 
Illinois, 79 S.Ct. 1145, 359 U.S. 1004, 
3 L.Ed.2d 1033—People v. Wheeler, 
126 N.E.2d 228, 5 U1.2d 474—People 
v. Mero, 122 N.E.2d 796, 4 I11.2d 
327—People v. Renallo, 120 N.E.2d 
115, 410 Ill. 372—People v. Silvia, 
59 N.E.2d 821, 389 Ill. 346—People 
v. Hendron, 51 N.E.2d 702, 384 Ill. 
529—People v. Weiss, 12 N.E.2d 
652, 367 Ill. 580—People v. Pecho, 
200 N.E. 860, 362 Ill. 568—People v. 
Overbey, 200 N.E. 325, 362 Ill. 488 
—People v. Kerbeck, 199 N.E. 789, 
362 Ill. 251—People v. Deal, 197 N. 
E. 772, 361 Ill. 225—People v. Wisz, 
195 N.E. 515, 360 Ill. 126. 

People v. Dee, 161 N.E.2d 137, 22 
Ill.App.2d 538. 

Pa.—Commonwealth v. Orenstein, O. 
& T. & Quar.Sess., 33 Berks Co. 
105. 

16 C.J. p 533 notes 9, 13. 

Ultimate burden 

Generally, accused does not have 
the ultimate burden of proving an 
alibi. 

Pa.—Commonwealth v. Mills, 39 A.2d 
572, 350 Pa. 478. 

69. Ark.—Sangston v. State, 289 S. 
W. 478, 172 Ark. 1177. 

Tex.—Anderson v. State, 181 S.W.2d 
78, 147 Tex.Cr. 410. 

16 C.J. p 533 note 10. 

322 


69.5 Miss.—Newton v. State, 90 So. 
2d 375, 229 Miss. 267. 

Alibi untrue 

State does not have burden of prov¬ 
ing that alibi was untrue. 

Miss.—Newton v. State, supra. 

70. Ohio.—State v. Sappienza, 95 N. 
E. 381, 84 Ohio St. 63, 34 L.R.A, 
N.S., 1118, Ann.Cas.l912B, 1109. 

71. U.S.—U. S. ex rel. Leon v. Ban- 
miller, D.C.Pa., 179 F.Supp. 390. 

Ga.—Handspike v. State, 45 S.E.2d 
662, 203 Ga. 115—Barker v. State, 
4 S.E.2d 31, 188 Ga. 332—Rozier v. 
State, 195 S.E. 172, 185 Ga. 317— 
Bowden v. State, 106 S.E. 575, 151 
Ga. 336. 

Iowa.—State v. Johnson, 234 N.W. 
263, 211 Iowa 874. 

Ky.—Tunget v. Commonwealth, 198 
S.W.2d 785, 303 Ky. 834, certiorari 
denied 67 S.Ct. 1514, 331 U.S. 833, 
91 L.Ed. 1847—Commonwealth v. 
Gentry, 88 S.W.2d 273, 261 Ky. 564 
—Scott v. Commonwealth, 61 S.W. 
2d 1078, 250 Ky. 70—Phillips v. 
Commonwealth, 59 S.W.2d 579, 248 
Ky. 665. 

La.—State v. Patterson, 146 So. 17, 
176 La. 440—State v. Toon, 135 So. 
7, 172 La. 631. 

Me.—State v. Quigley, 199 A. 269, 135 
Me. 435. 

Mo.—State v. Barton, 236 S.W.2d 596, 
361 Mo. 780—State v. Hardy, 225 S. 
W.2d 693, 359 Mo. 1169—State v. 
Pinski, 163 S.W.2d 785—State v. 
Peterson, 154 S.W.2d 134—State v. 
Corrington, 116 S.W.2d 87—State v. 
Cockriel, 285 S.W. 440, 314 Mo. 
699. 

N.J.—State v. Lynch, 32 A.2d 183, 130 
N.J.Law 253—State v. George, 158 
A. 509, 108 N.J.Law 508—State v. 
Kudzlnowski, 147 A. 453, 106 N.J. 
Law 155—State v. James, 114 A. 
553, 96 N.J.Law 132, 16 A.L.R. 

1141. 

N.C.—State v. Creech, 51 S.E.2d 348, 
229 N.C. 662—State v. Swink, 47 S. 
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sane, he is guilty as charged, 72 or where the state 
shows beyond a reasonable doubt that the crime was 
committed by acccused; 73 and the introduction 
of evidence tending-to rebut the presumption of san¬ 
ity and sufficient to create a reasonable doubt as to 


the sanity of accused does not cast on the state the 
burden of removing the doubt or of proving the 
sanity of accused. 74 The burden of proof in this 
respect never shifts to, or rests on, the state. 74 * 5 


E.2d 852, 229 N.C. 123—State v. 
Stafford, 166 S.E. 734, 203 N.C. 601, 
64 g—state v. Jones, 166 S.E. 163, 
203 N.C. 374—State v. Walker, 137 
S.E. 429, 193 N.C. 489. 

Ohio.—state v. Ross, 108 N.E.2d 77, 
92 Ohio App. 29, appeal dismissed 
108 N.E.2d 282, 158 Ohio St. 248— 
State v. Colley, 65 N.E.2d 159, 78 
Ohio App. 425. 

Or.—State v. Schleigh, 310 P.2d 341, 
210 Or. 155—State v. Grieco, 195 P. 
2d 183, 184 Or. 253—State v. Wal¬ 
lace, 131 P.2d 222, 170 Or. 60. 
p a# —Commonwealth v. Carluccetti, 
85 A.2d 391, 369 Pa. 190—Common¬ 
wealth v. Myma, 123 A. 486, 2 78 
Pa. 505—Commonwealth v. Morri¬ 
son, 109 A. 878, 266 Pa. 223. 

Commonwealth ex rel. Barber v. 
Cavell, 156 A.2d 619, 191 Pa.Super. 
448—Commonwealth v. Yancer, 189 
A. 684, 125 Pa.Super. 352. 

R.I.—State v. Harris, 152 A.2d 106. 
Tenn.—Bass v. State, 231 S.W.2d 707, 
191 Tenn. 259—Mullendore v. State, 
191 S.W.2d 149, 183 Tenn. 53. 

Tex.—Ex parte Elkins, Cr., 324 S.W. 
2d 1—Ross v. State, 220 S.W.2d 
137, 153 Tex.Cr. 312—Herrins v. 
State, 148 S.W.2d 416, 141 Tex.Cr. 
281—Kizer v. State, 92 S.W.2d 439, 
130 Tex.Cr. 185—Glover v. State, 69 
S.W.2d 136, 125 Tex.Cr. 605—David¬ 
son v. State, 4 S.W.2d 74, 109 Tex. 
Cr. 251—Maynard v. State, 293 S. 
W. 1104, 106 Tex.Cr. 558—Thomp¬ 
son v. State, 285 S.W. 826, 104 Tex. 
Cr. 637—Newman v. State, 269 S. 
W, 440, 99 Tex.Cr. 363—Sagu v. 
State, 248 S.W. 390, 94 Tex.Cr. 14 
—Hartman v. State, 213 S.W. 936, 
85 Tex.Cr. 582. 

Va.—Maxwell v. Commonwealth, 183 
S.E. 452, 165 Va. 860—Wessells v. 
Commonwealth, 180 S.E. 419, 164 
Va. 664—Setliff v. Commonwealth, 
173 S.E. 517, 162 Va. 805. 

Wash.—State v. Collins, 314 P.2d 660, 
50 Wash.2d 240—State v. Putzell, 
242 P.2d 180, 40 Wash.2d 174— 
Kenstrip v. Cranor, 235 P.2d 467, 39 
Wash.2d 403. 

16 C.J. p 531 note 81. 

Degree of proof required see infra § 
924. 

Burdens of proof and going for¬ 
ward with evidence as to insanity de¬ 
volve on accused. 

N.J.—State v. Scelfo, 156 A.2d 714, 
58 N.J.Super. 472. 

In Alabama 

(1) Under statute so providing, 
where the plea is not guilty by rea¬ 
son of insanity the burden is on ac¬ 
cused to establish insanity. 


Ala.—Hawkins v. State, 103 So.2d 158, 
267 Ala. 518—Myhand v. State, 66 
So.2d 544, 259 Ala. 415—Smith v. 
State, 67 So.2d 513, 257 Ala. 47- 
Rice v. State, 85 So. 437, 204 Ala. 
104. 

Hand v. State, 93 So.2d 435, 38 
Ala.App. 615, certiorari denied 93 
So.2d 437, 265 Ala. 696—Cutcliff v. 
State, 87 So. 706, 17 Ala.App. 586, 
certiorari denied 87 So. 708, 205 
Ala. 194—Russell v. State, 87 So. 
221, 17 Ala.App. 436, certiorari de¬ 
nied 87 So. 227, 204 Ala. 626. 

16 C.J. p 533 note 3. 

(2) Statute puts burden on accus¬ 
ed, not to make out prima facie case 
of insanity, or to raise reasonable 
doubt as to it, but to carry such bur¬ 
den throughout trial, and burden is 
not discharged until jury are reason¬ 
ably satisfied of the accused’s Insan¬ 
ity. 

Ala.—Grammer v. State, 196 So. 268, 

239 Ala. 633. 

(3) Under statute burden is also 
on accused to show that, at time of 
doing act, he was incompetent to 
control himself, even though he may 
have had permanent form of insan¬ 
ity, if in such condition there were 
times when he was competent to 
know right from wrong and control 
his actions. 

Ala.—Grammer v. State, supra. 

(4) Without reference to statute it 
has been held that accused has the 
burden of establishing defense of in¬ 
sanity. 

Ala.—Walker v. State, 114 So.2d 402, 
269 Ala. 555—Lee v. State, 93 So. 
2d 757, 265 Ala. 623—Hunt v. State, 
27 So.2d 186, 248 Ala. 217. 

Guinn v. State, 115 So. 417, 22 
Ala.App. 331—Wade v. State, 92 So. 
97, 18 Ala.App. 322, reversed on 
other grounds 92 So. 101, 207 Ala. 
1. 

In California 

(1) The rule stated in the text is 
followed. 

C a l.—People v. Croce, 280 P. 526, 208 
C. 123—People v. Sloper, 244 P. 
362, 198 C. 238—People v. Gilberg, 

240 P. 1000, 197 C. 306. 

People v. Perez, 263 P.2d 29, 121 
C.A.2d 347—People v. Harmon, 243 
P.2d 15, 110 C.A.2d 545—People v. 
Rothrock, 68 P.2d 364, 21 C.A.2d 
116—People v. Cantor, 42 P.2d 673, 
5 C.A.2d 159—People v. Grace, 263 
P. 306, 88 C.A. 222. 

16 C.J. p 533 note 94. 

(2) Differently stated, it lias been 
held that accused has the burden of 
overcoming the presumption of san¬ 
ity. 


Cal.—People v. French, 87 P.2d 1014, 
12 C.2d 720. 

(3) However, it has also been held 
that this rule does not affect the oth¬ 
er rule that the burden of proving 
sanity is always on the prosecution. 
Cal.—People v. Hickman, 268 P. 909, 

204 C. 470, appeal denied 270 P. 
1117, 204 C. 470—People v. Harris, 
145 P. 520, 169 C. 53. 

(4) The rule stated in the text has 
been reconciled on the theory that 
the prosecution’s burden is sustained 
in the first instance by the presump¬ 
tion of sanity, and that the rule only 
shifts the burden of Introducing evi¬ 
dence, not the burden of proof, and 
declares the quantum of evidence 
which accused must produce to over¬ 
come the presumption and show his 
insanity. 

Cal.—People v. Hickman, supra—Peo¬ 
ple v. Harris, supra. 

People v. Busby, 104 P.2d 531, 40 
C.A.2d 193—People v. McBride, 27 
P.2d 776, 135 C.A. 522. 

In undertaking burden of proof 
prosecution may assume that accus¬ 
ed is sane. 

N.C.—State v. Harris, 28 S.E.2d 232, 
223 N.C. 697. 

72. Ark.—Bell v. State, 180 S.W. 186, 

120 Ark. 530. 

73*. Tex.—Douglas v. State, 165 S.W. 

933, 73 Tex.Cr. 385. 

16 C.J. p 532 note 83. 

So by statute 

Or.—State v. Riley, 30 P.2d 1041, 147 
Or. 89—State v. Hansen, 35 P. 976, 
36 P. 296, 25 Or. 391. 

74. Cal.—People v. Fink, 8 P.2d 493, 

121 C.A. 14. 

Tex.—Merriman v. State, Cr., 20 S.W. 
2d 1051. 

Wash.—State v. Putzell, 242 P.2d 180, 
40 Wash.2d 174. 

16 C.J. p 532 note 84. 

Introduction by state 
The rule stated in the text applies 
even though the evidence tending to 
show insanity appeared in the pres¬ 
entation of the state's case. 

Ohio.—Rehfeld v. State, 131 N.E. 712, 
102 Ohio St. 431. 

74.5 Ala.—Grammer v. State, 196 So. 
268, 239 Ala. 633. 

Fact that evidence Introduced by 
state tends to show insanity of ac¬ 
cused does not shift burden of proof 
so as to relieve accused of burden of 
establishing his insanity. 

Ohio.—State v. Colley, 65 N.E.2d 159, 
78 Ohio App. 425. 

Going forward with evidence 
Presumption that insanity once es- 
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In other jurisdictions, the rule is that the prose¬ 
cution has the burden of proving the sanity of ac¬ 
cused at the time of the offense as one of the es¬ 
sential elements; 75 and while, because of the pre¬ 
sumption of sanity, which makes a prima facie case 
in this respect and satisfies the burden of proof, 76 
the burden, in the first instance, is on accused to 
introduce evidence tending to show his insanity, 
and not on the prosecution to introduce evidence to 


show his sanity, 77 since insanity is a matter of 
defense, 77 * 6 yet whenever the question of sanity 
is put in issue by facts coming from either side 
which raise a reasonable doubt as to the sanity of 
accused, it then devolves on the state to establish 
his sanity, 78 and such burden never shifts. 78 - 6 In 
other words, where the evidence of the state does 
not raise a reasonable doubt as to the sanity of ac¬ 
cused when the offense was committed, accused has 


tablished continues until it is over¬ 
come by proof to contrary does not 
shift burden of proving defense of in¬ 
sanity beyond reasonable doubt al¬ 
though it may impose on state bur¬ 
den of going forward with evidence. 
Or.—State v. Garver, 225 P.2d 771, 
190 Or. 291, 27 A.L.R.2d 105. 

75. Colo.—Graham v. People, 38 P.2d 
87, 95 Colo. 544—Ingles v. People, 
22 P.2d 1109, 92 Colo. 518. 

Conn.—State v. Joseph, 115 A. 85, 
96 Conn. 637. 

D.C — Satterwhite v. U. S., 267 F.2d 
675, 105 U.S.App.D.C. 398. 

Ill.—People v. Krauser, 146 N.E. 593, 
315 Ill. 485. 

N.M.—State v. Roy, 60 P.2d 646, 40 
N.M. 397. 

16 C.J. p 532 note 88. 

Contrary statements reconciled 

(1) In some of the jurisdictions 
where this rule prevails, it has been 
broadly stated that accused has the 
burden of proving insanity. 

Mass.—Commonwealth v. Eddy, 7 
Gray 583. 

N.Y.—Brotherton v. People, 75 N.Y. 
159. 

(2) However, such statements 
really refer to the burden of intro¬ 
ducing evidence and of overcoming 
the presumption of insanity. 

N.M.—Faulkner v. Territory, 30 P. 

905, 6 N.M. 464. 

16 C.J. p 533 note 96. 

76. Ind.—Brattain v. State, 61 N.E. 
2d 462, 223 Ind. 489. 

N.M.—State v. Roy, 60 P.2d 646, 40 
N.M. 397. 

16 C.J. p 532 note 90. 

77. tT.S.—Kregger v. Bannan, D.C. 
Mich., 170 F.Supp. 845, affirmed, C. 
A., 273 F.2d 813. 

Colo.—Mundy v. People, 100 P.2d 584, 
105 Colo. 547—Graham v. People, 
38 P.2d 87, 95 Colo. 544—Ingles v. 
People, 6 P.2d 455, 90 Colo. 51. 
Conn.—State v. Joseph, 115 A. 85, 96 
Conn. 637. 

D.C.—'Williams v. U. S., 250 F.2d 19, 
102 U.S.App.D.C. 51. 

Idaho.—State v. Iverson, 289 P.2d 
603, 77 Idaho 103—State v. Gould, 
44 P.2d 1114, 55 Idaho 588—State v. 
Tharp, 284 P. 201, 48 Idaho 636. 
Ill.—Jablonski v. People, 110 N.E.2d 
273, 413 Ill. 494, certiorari denied 
Jablonski v. People of State of Ill., 
74 S.Ct. 434, 347 U.S. 907, 98 L.Ed. 
1065—People v. Lambersky, 102 N. 


E.2d 326, 410 Ill. 451—People ex 
rel. Miller v. Robinson, 89 N.E.2d 
32, 404 Ill. 297—People v. Putnam, 
76 N.E.2d 183, 398 Ill. 421, certio¬ 
rari denied 68 S.Ct. 1076, 334 U.S. 
822, 92 L.Ed. 1752—People v. Davis, 
74 N.E.2d 522, 397 Ill. 397—People 
v. Christensen, 168 N.E. 292, 336 
Ill. 251. 

People v. Williams, 86 N.E.2d 293, 
337 Ill.App. 385, certiorari denied 
70 S.Ct. 993, 339 U.S. 971, 94 L.Ed. 
1378. 

Mont.—State v. Sheldon, 169 P. 37, 54 
Mont. 185. 

N.M.—State v. Moore, 76 P.2d 19, 42 
N.M. 135—State v. Roy, 60 P.2d 646, 
40 N.M. 397. 

N.Y.—People v. Irwin, 4 N.Y.S.2d 548, 
166 Misc. 751. 

Utah.—State v. Green, 6 P.2d 177, 78 
Utah 580—State v. Hadley, 234 P. 
940, 65 Utah 109. 

16 C.J. p 532 note 91. 

Reasonable doubt 

Where insanity at time of com¬ 
mitting offense is relied on as a de¬ 
fense, accused has the burden of rais¬ 
ing 8/ reasonable doubt as to whether 
he had a sufficient degree of reason to 
know that he was doing a wrongful 
act. 

Fla.—Brock v. State, 69 So.2d 344. 

State Is not required to introduce 
evidence in chief to prove sanity of 
accused. 

Ind.—Brattain v. State, 61 N.E.2d 
462, 223 Ind. 489. 

77& Ill.—People v. Davis, 74 N.E.2d 
522, 397 Ill. 397. 

78. U.S.—Dusky v. U. S., CA.Mo., 
271 F.2d 385, reversed on other 
grounds 80 S.Ct. 788, 362 U.S. 402, 
4 L.Ed.2d 824. 

U. S. ex rel. Leon v. Banmiller, 
D.C.Pa., 179 F.Supp. 390—U. S. v. 
Gundelflnger, D.C.Pa., 102 F.Supp. 
177. 

Colo.—Leick v. People, 322 P.2d 674, 
136 Colo. 535, certiorari denied 
Leick v. People of State of Colora¬ 
do, 78 S.Ct. 1363, 357 U.S. 922, 2 L. 
Ed.2d 1366—Arridy v. People, 82 
P.2d 757, 103 Colo. 29—Graham v. 
People, 38 P.2d 87, 95 Colo. 544. 
D.C.—'Williams v. U. S., 250 F.2d 19, 
102 U.S.App.D.C. 51—Durham v. U. 
S., 214 F.2d 862, 94 U.S.App.D.C. 
228, 45 A.L.R.2d 1430—Tatum v. 
U. S., 190 F.2d 612, 88 U.S.App.D.C. 
386—Holloway v. U. S., 148 F.2d 
665, 80 U.S.App.D.C, 3. 
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In re Rosenfleld, D.C., 157 F, 
Supp. 18, remanded on other 
grounds, C.A., Rosenfleld v. Over- 
holzer, 262 F.2d 34, 104 U.S.App.D 
C. 322—U. S. v. Fielding, D.C., 148 

F.Supp. 46, reversed on other 
grounds, C.A., Fielding v. U. S., 
251 F.2d 878, 102 U.S.App.D.C. 167. 
Fla.—Mitchell v. State, App., 104 So. 
2d 84. 

Hawaii.—Territory v. Adiarte, 37 Ha¬ 
waii 463. 

Idaho.—State v. Iverson, 289 P.2d 603, 

77 Idaho 103—State v. Gould, 44 P. 
2d 1114, 55 Idaho 588—State v. 
Tharp, 284 P. 201, 48 Idaho 636. 

Contra People v. Walter, 1 Idaho 
386. 

Ill.—People v. Munroe, 154 N.E.2d 
226, 15 I11.2d 91—People v. Patlak, 
1 N.E.2d 228, 363 Ill. 40—People v. 
Witte, 183 N.E. 622, 350 Ill. 558— 
People v. Saylor, 149 N.E. 767, 319 
Ill. 205—People v. Cochran, 145 N. 
E. 207, 313 Ill. 608—People v. Ahrl- 
ing, 116 N.E. 764, 279 Ill. 70. 

Ind.—Brattain v. State, 61 N.E.2d 
462, 223 Ind. 489. 

Miss.—Gambrell v. State, 120 So.2d 
758. 

Neb.—Thompson v. State, 68 N.W.2d 
267, 159 Neb. 685—Fisher v. State, 
299 N.W. 501, 140 Neb. 216—Pless- 
man v. State, 266 N.W. 629, 130 
Neb. 758—Torske v. State, 242 N. 
W. 408, 123 Neb. 161—Shannon v. 
State, 196 N.W. 635, 111 Neb. 457. 
Okl.—Whisenhunt v. State, Cr., 279 
P.2d 366—Gallagher v. State, 159 
P.2d 562, 81 Okl.Cr. 15—Adams v. 
State, 292 P. 385, 49 Okl.Cr. 94— 
Snodgrass v. State, 175 P. 129, 15 
Okl.Cr. 117. 

Or.— Corpus Juris Secundum cited In 

State v. Wallace, 131 F.2d 222, 228, 
170 Or. 60. 

Utah.—State v. Green, 6 P.2d 177, 

78 Utah 580—State v. Hadley, 234 
P. 940, 65 Utah 109. 

16 C.J. p 532 notes 92, 93. 

To rebut defense of insanity prose¬ 
cution must show either that accused 
had no mental disease or defect or 
that although accr-ed was defective 
or diseased, his act was not the 
product of the affliction. 

D C.—Hopkins v. U. S., C.A., 275 F.2d 
155—Carter v. U. S., 252 F.2d 608, 
102 U.S.App.D.C. 227. 

78.5 Ind.—Brattain v. State, 61 ND. 
2d 462, 223 Ind. 480. 
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the initiative or burden of submitting evidence on 
the question. 79 

Effect of prior insanity. As appears in § 584 in¬ 
fra, there may be a presumption, where accused has 
been adjudged insane, or is shown to have been in¬ 
sane, that such insanity continues. 

Whether a previous adjudication of insanity af¬ 
fects the rule that the burden of proof is on ac¬ 
cused has been held to depend on the facts and cir¬ 
cumstances of each particular case. 80 Thus, while 
it has been held that where accused has been ad¬ 
judged insane, 81 and such judgment is not shown to 
have been set aside or vacated, 82 the burden rests on 
the state of showing his sanity at the time of the 
act charged, except where the findings and evidence 
at the trial for insanity do not cover the period in 
which he is alleged to have committed the offense, 83 
it has also been held that the effect of such adjudica¬ 
tion depends on how long before the commission of 
the crime the adjudication was made, 84 or on the 
permanency of the insanity found to exist. 85 How¬ 
ever, it has also been held that, even though accused 
has been decreed insane, and notwithstanding the 
presumption that insanity continues, the burden of 
proof, 86 as distinguished from the burden of adduc¬ 
ing evidence, 87 still rests on accused. 

i 

In those jurisdictions where accused ordinarily 


has the burden of proof on the issue of insanity, 
where a habitual, permanent, or chronic state of in¬ 
sanity is shown to exist, the prosecution has the 
burden of establishing that the offense charged was 
committed during a lucid interval ; 88 but where ac¬ 
cused is shown to have suffered from temporary or 
recurrent insanity the burden is on him to prove 
that the offense charged was not committed during 
a lucid interval. 89 

In those jurisdictions where the prosecution ordi¬ 
narily has the burden of proof, where a general, 
habitual insanity is shown to exist, the burden rest¬ 
ing on the state of showing that the act alleged was 
committed in a lucid interval is not satisfied by any 
presumption of sanity; 90 but where only temporary 
or recurrent insanity is shown, and the evidence 
does not raise a reasonable doubt as to whether this 
temporary insanity existed at the time of the act 
in question, the state may rely on the presumption 
of general sanity without offering proof as to a lu¬ 
cid interval. 91 

§ 577. - Intoxication 

The accused has the burden of establishing the af¬ 
firmative defense of Intoxication. 

The defense of intoxication, considered §§ 65-71 
supra, is an affirmative defense, and accused has the 
burden of establishing it. 92 


79 . Fla.—Corbin v. State, 176 So. 
435, 129 Fla. 421. 

16 C.J. p 533 note 98. 

80. Va.—Setliff v. Commonwealth, 
173 S.E. 517, 162 Va. 805. 

81. TJ.S.—Frame v. Hudspeth, C.C.A. 
Kan., 109 F.2d 356. 

Robinson v. Johnston, D.C.Cal., 
50 F.Supp. 774. 

Tex.—Gephart v. State, 249 S.W.2d 
612, 157 Tex.Cr. 414—Cosby v. 

State, 220 S.W.2d 471, 153 Tex.Cr. 
392—Herring v. State, 148 S.W.2d 
416, 141 Tex.Cr. 281—Gunter v. 
State, 139 S.W.2d 116, 139 Tex.Cr. 
145—Witty v. State, 153 S.W. 1146, 
69 Tex.Cr. 125. 

Effect of presumption that insanity 
continues after an adjudication to 
that effect. In a criminal case, is 
merely to place on the prosecution 
burden of proving that accused, who 
has pleaded insanity, is sane beyond 
a reasonable doubt, the same burden 
that arises whenever any evidence of 
insanity is presented. 

U.S.—Kitchens v. U. S., OA.Wyo., 272 
F.2d 757. 

82. Tex.—McGee v. State, 238 S.W. 

2d 707, 155 Tex.Cr. 639—Cosby v. 
State, 220 S.W.2d 471, 153 Tex.Cr. 
392—Herring v. State, 148 S.W.2d 
416, 141 Tex.Cr. 281 —Kizer v. 

State, 92 S.W.2d 439, 130 Tex.Cr. 


185—Glover v. State, 69 S.W.2d 
136, 125 Tex.Cr. 605—Davidson v. 
State, 4 S.W.2d 74, 109 Tex.Cr. 
251. 

Judgment of sanity void 

Where judgment showing that ac¬ 
cused had recovered his sanity was 
void, it became the duty of the state 
to establish his sanity at the time of 
the commission of the alleged of- 

Tex.—Irons v. State, 152 S.W.Sd 359, 
142 Tex.Cr. 227. 

83. Tex.—Welch v. State, 157 S.W. 
946, 71 Tex.Cr. 17. 

84. Ky.—Cannon v. Commonwealth, 
47 S.W.2d 1075, 243 Ky. 302. 

Shortly before 

Where accused was adjudged in¬ 
sane shortly before the commission 
of the crime, the burden is on the 
prosecution to prove his sanity at 
that time. 

Ky.—Talbott v. Commonwealth, 10 
Ky.Op. 153. 

Two years before 

Accused, adjudged insane as drug 
addict, and released from institution 
to which committed two years before 
commission of offense charged, pre¬ 
sumably sane at such time, had bur¬ 
den of proving her insanity. 

Ky.—Cannon v. Commonwealth, 47 S. 
W.2d 1075, 243 Ky. 302. 
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85. Va.—SetlifC v. Commonwealth, 
173 S.E. 517, 162 Va. 805. 

86 . Ala.—Waters v. State, 119 So. 
248, 22 Ala.App. 644. 

Cal.—People v. Grace, 263 P. 306, 88 
C.A. 222. 

87. Ala.—Waters v. State, 119 So. 
248, 22 Ala.App. 644. 

88 . Mo.——State v. Lowe, 5 S.W*. 889, 
93 Mo. 547. 

Tex.—Glover v. State, 69 S.W.2d 136, 
125 Tex.Cr. 605. 

89. Tex.—Trahan v. State, 35 S.W. 
2d 169, 117 Tex.Cr. 320—Gray v. 
State, 268 S.W. 941, 99 Tex.Cr. 305, 
rehearing denied 269 S.W. 1056, 99 
Tex.Cr. 805. 

90. Miss.—Ford v. State, 19 So. 665, 
73 Miss. 734, 35 L.R.A. 117. 

91. Miss.—Ford v. State, supra. 

92. TJ.S.—U. S. ex rel. Thompson v. 
Dye, D.C.Pa., 113 F.Supp. 807, pe¬ 
tition denied 123 F.Supp. 759, re¬ 
versed on other grounds, C.A., 221 
F.2d 763, certiorari denied Com¬ 
monwealth of Pennsylvania v. U. 
S. ex rel. Thompson, 76 S.Ct. 120, 
350 U.S. 875, 100 L.Ed. 773. 

Alaska.—U. S. v. Harris, 8 Alaska 
164. 

Ill.—People v. Jacks, 119 NT.E.2d 451, 
2 Ill.App.2d 281. 
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§ 578. Miscellaneous Matters 

The party Introducing the evidence generally has 
the burden of proving preliminary matters on which the 
admissibility of such evidence depends. The accused has 
the burden of substantiating an attack on the validity 
of the indictment, or the regularity of Judicial proceed¬ 
ings or of official acts. 

Library References 

Criminal Law <S=»334-336. 

Where the admissibility of evidence depends on 
the showing of certain other facts, the burden is 
generally on the party offering the evidence in ques¬ 
tion to prove such preliminary matters; 93 how¬ 
ever, where accused seeks to exclude testimony re¬ 
garding the result of a physical examination on the 
ground that he is thereby being compelled to in¬ 
criminate himself, he has the burden of establish¬ 
ing that he was coerced into submitting to examina¬ 
tion. 94 


Objections to indictment . Where accused attacks 
the validity of the indictment, he has the burden of 
showing facts to substantiate his objections. 95 

Objections to proceedings . Since the regularity 
of judicial proceedings and of official acts is pre¬ 
sumed, as appears § 589 infra, the burden is on ac¬ 
cused to show that the judicial proceedings were ir¬ 
regular and invalid, 96 or that certain officials im¬ 
properly and illegally performed their duties. 97 

Objections to search and seizure . The state has 
the burden to justify the issuance of a search war¬ 
rant, and the trial court may inquire into the suf¬ 
ficiency of the showing of probable cause on mo¬ 
tion to quash the affidavit and suppress the evidence, 
or on objection to the admission of the search war¬ 
rant or of evidence obtained under it; 98 but it has 
been held that the testimony of the officer that he 
made the search and seizure under the search war¬ 
rant had the effect of throwing the burden on ac- 


Iowa.—State v. Linzmeyer, 79 N.W.2d 
206, 248 Iowa 31—State v. Johnson, 
234 N.W. 263, 211 Iowa 874—State 
v. Patton, 221 N.W. 952, 206 Iowa 
1347. 

Me.—State v. Quigley, 199 A. 269, 135 
Me. 435. 

N.C.—State v. Creech, 51 S.E.2d 348, 
229 N.C. 662—State v. Hairston, 23 
S.E.2d 885, 222 N.C. 455. 

Pa.—Commonwealth v. Chapman, 58 
A.2d 433, 359 Pa. 164—Common¬ 
wealth v. Iacobino, 178 A. 823, 319 
Pa. 65—Commonwealth v. Morri¬ 
son, 109 A. 878, 266 Pa. 223. 

16 C.J. p 533 note 6. 

93 . Ala.—Spelce v. State, 103 So. 
694, 20 AlaApp. 412, certiorari de¬ 
nied Ex parte Spelce, 103 So. 705, 
212 Ala. 559. 

Cal.—People v. Noone, 22 P.2d 284, 
132 C.A. 89. 

Va.—McMurray v. Commonwealth, 
129 S.E. 252, 143 Va. 489. 
Experiments see infra §§ 645(l)-645 
(3). 

Burden on prosecution 

(1) To show that accused sent ca¬ 
blegrams purporting to have been 
sent by him. 

U.S.—Hartzell v. U. S. t C.C.A.Iowa, 
72 F.2d 569, certiorari denied 55 
S.Ct 216, 293 U.S. 621, 79 L.Ed. 
708. 

(2) To show that accusation made 
against accused was undenied by him 
at time. 

Miss.—Anderson v. State, 156 So. 645, 
171 Miss. 41. 

(3) “Where hearsay testimony is 
sought to be used against an accused 
Identifying him as the guilty party, 
the burden is on the state to show 
that such testimony falls within an 
exception which authorizes the ad¬ 
missibility of such testimony. 


Tex.—Moree v. State, 183 S.W.2d 166, 
147 Tex.Cr. 564. 

(4) If accused were entitled to in¬ 
voke protection of section of statute 
forbidding wire tapping, after ac¬ 
cused had proved that taps had been 
made and had to some extent been 
used to break down members of al¬ 
leged conspiracy who turned infor¬ 
mers, burden fell on prosecution to 
satisfy district judge that taps had 
no part, or no substantial part in 
such result 

U.S.—U. S. v. Goldstein, C.C.A.N.T., 
120 F.2d 485, affirmed 62 S.Ct. 1000, 
316 U.S. 114, 86 L.Ed. 1312. 
Inapplicability of rule 

The rule that the jurisdiction of 
an inferior court must be established 
by the party relying thereon did not 
require the prosecution to prove that 
an officer arresting an alleged speed¬ 
er used an automobile painted a dis¬ 
tinctive color, before the introduc¬ 
tion of his testimony in the case. 
Cal.—People v. Stewart, 288 P. 57, 107 
C.A., Supp., 757. 

94. Ariz.—State v. Duguid, 72 P.2d 
435, 50 Ariz. 276. 

Cal.—People v. Guiterez, 14 P.2d 838, 
126 C.A. 526. 

95. Tex.—Kemp v. State, 290 S.W. 
1097, 106 Tex.Cr. 103. 

Misnomer; knowledge of grand jury 

Where the indictment states the 
name of accused inaccurately or in¬ 
completely and avers that his true 
name is otherwise unknown, accused 
has the burden of proving that his 
true name was known to the grand 
jury. 

Ala.—Jordan v. State, 156 So. 642, 
26 AlaApp. 122, certiorari denied 
156 So. 644, 229 Ala. 297—Hughes 
v. State, 115 So. 697, 22 AlaApp. 
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344—Hendrix v. State, 110 So. 167, 
21 AlaApp. 517, certiorari denied 
110 So. 168, 215 Ala. 114—Turney v. 
State, 93 So. 325, 18 AlaApp. 539. 

96. Ill.—People v. Bain, 193 N.E. 
137, 358 Ill. 177. 

Preliminary hearing 
Accused has the burden of proving 
that he was not accorded a prelim¬ 
inary hearing before trial. 

Mo.—State v. Casteel, 64 S.W.2d 286. 
Nearest available magistrate 
Where accused is brought before a 
justice of the peace in the same 
township or borough as the situs of 
the offense, it is presumed he is the 
nearest available magistrate and he 
has the burden of proving the con¬ 
trary. 

Pa.—Commonwealth v. Emery, 3 Pa. 
DIst. & Co.2d 656, 27 Northumb. 
Leg.J. 144. 

Waiver of right to counsel 
One who seeks to establish that 
he did not competently and intelli¬ 
gently waive his constitutional right 
to counsel has the burden of proving 
that contention. 

Wash.—State v. Jessing, 268 P.2d 
639, 44 Wash.2d 458. 

97. S.D.—State v. Karlen, 231 N.W. 
915, 67 S.D, 222. 

Selecting names for jury panel 

Burden was on accused to show 
that county commissioners used im¬ 
proper method in selecting names 
from which jury panel was drawn. 
S.D.—State v. Karlen, supra. 

98. Ind.—Lampkins v. State, 187 N. 
B. 374, 205 Ind. 589—-Meno v. State, 
164 N.E. 93, 197 Ind. 16—Wallace 
v. State, 157 N.E. 657, 199 Ind. 
317. 

Tex.—Childress v. State, 294 S.W.2d 
110, 163 Tex.Cr. 467. 
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cused to show the absence of a search warrant or, 
if one was issued, that it was invalid." Under a 
statute providing that search may be made without 
a warrant if the search is necessary to prevent the 
escape or removal of the person or thing to be 
searched for, the state does not have the burden of 
proving that time did not permit the obtaining of 
a search warrant. 99 * 5 One accused of conspiracy 
must prove a contention that the state's attorney ob¬ 
tained possession of letters and telegrams unlaw¬ 
fully, by means of search and seizure, thereby mak¬ 
ing them incompetent as evidence. 1 

A prinia facie presumption casts on the person 
against whom it is applied the duty of going for¬ 
ward with the evidence on the particular point to 
which the presumption relates. 1 * 5 


CRIMINAL LAW §§ 578-579 

The burden rests on the proponent of a motion to 
support it by evidence, unless the purported facts 
are admitted. 1 * 10 

Right to counsel . Ordinarily, the burden is on 
the prosecution to show that accused was informed 
of his rights to assignment of counsel and the pres¬ 
ence thereof at the time of his plea when ar¬ 
raigned. 1 * 15 

Anticipating a defense . In a criminal prosecution, 
the state is not required to anticipate a defense of an 
absent witness under a separate indictment. 1 *- 20 

Name or identity of accomplices . In the prosecu¬ 
tion of one accused of a crime, the prosecution has 
been held not to have the burden of giving the names 
or of identifying the alleged accomplices of ac¬ 
cused. 1 - 25 


D. PRESUMPTIONS 


§ 579. In General 

presumptions available In civil cases are ordinarily 
available in criminal proceedings. 

Library References 

Criminal Law <©==>306, 307, 324. 

It has been held that any presumption available 
in a civil case is likewise available in a criminal 


proceeding provided it is warranted by the facts 
and its application does not arbitrarily determine 
the case or prevent the jury from making an inde¬ 
pendent investigation of the crucial issues of fact. 1 * 50 
A presumption has been defined as an inference 
as to the existence of one fact from the existence 
of some other fact founded on a previous experience 
of their connection. 2 There has been much refine- 


99 . Okl.—Pierce v. State, 253 P.2d 
194, 96 Okl.Cr. 276—Byrd v. State, 
216 P.2d 596, 91 Okl.Cr. 129—Payne 
v. State, 180 P.2d 193, 84 Okl.Cr. 
166—Ellison v. State, 239 P. 678, 
32 Okl.Cr. 23. 

99.5 Del.—Lido Social Club v. State, 
86 A.2d 859, 7 Terry 852. 

1. Ill.—People v. Drury, 250 Ill.App. 
547, affirmed 167 N.E. 823, 335 Ill. 
539. 

1.5 U.S.—Manley v. State of Geor¬ 
gia, Ga., 49 S.Ct. 215, 279 U.S. 1, 73 
L.Ed. 575. 

La.—State v. Birdsell, 104 So.2d 148, 
235 La. 396. 

1.10 Okl.—Crabtree v. State, Cr., 339 
P.2d 1066, certiorari denied Crab¬ 
tree v. Oklahoma, 79 S.Ct. 1119, 359 
U.S. 990, 3 L.Ed.2d 979. 

1.15 N.T.—People ex rel. Barrow v. 
Foster, 75 N.Y.S.2d 456. 

Right to counsel generally see supra 
§ 411. 

1.20 Ohio.—State v. Lett, 154 N.E.2d 
445, 106 Ohio App. 285. . 

1.25 Mass.—Commonwealth v. Con¬ 
roy, 133 N.E.2d 246, 333 Mass. 751. 

1.50 Cal.—People v. Hewlett, 239 P. 
2d 150, 108 C.A.2d 358, certiorari 
denied Hewlett v. People of State 
of California, 72 S.Ct. 1084, 343 U. 
S. 981, 96 L.Ed. 1372, rehearing de¬ 
nied 73 S.Ct. 50, 344 U.S. 849, 97 L. 


Ed. 660, rehearing denied 73 S.Ct 
173, 344 U.S. 882, 97 L.Ed. 683. 
Presumptions generally see Evidence 
§ 114 et sea. 

Jury may make common-sens© in¬ 
ferences from proved facts in both 
civil and criminal cases. 

U.S.—'U. S. v. Hines, C-A.N.Y., 256 F. 
2d 561. 

Civil presumptions not always appli¬ 
cable 

Generally, rules of evidence are 
the same in civil and criminal cases, 
but it does not follow because the 
rule is the same, that presumptions 
applicable in the one are always ap¬ 
plicable in the other. 

Tenn.—Nichols v. Mutual Life Ins. 
Co. of New York, 156 S.W.2d 436, 
178 Tenn. 209—Persons v. State, 16 
S.W. 726, 90 Tenn. 291. 

Conclusive civil presumption disputa¬ 
ble in criminal cases 

(1) While presumption that agent, 
having acquired information which it 
was his duty to communicate to his 
principal, has performed such duty is 
conclusive in civil actions, it should 
not be deemed conclusive for the 
purpose of a proceeding of a crimi¬ 
nal nature, such as a contempt pro¬ 
ceeding, but for such purpose, it 
may be treated as a disputable pre¬ 
sumption. 


Cal.—Freeman v. Superior Court, San 
Diego County, 282 P.2d 857, 44 C.2d 
533. 

(2) Conclusive presumptions and 
estoppels will not be allowed to pre¬ 
vent proof of the corpus delicti. 

Cal.—People v. Knott, 104 P.2d 33, 
15 C.2d 628, 128 A.L.R. 1367. 

2. U.S.—Minsk! v. U. S., C.C.A.Mich., 
131 F.2d 614, affirmed 63 S.Ct. 1241, 
319 U.S. 463, 87 L.Ed. 1519, certio¬ 
rari denied 63 S.Ct. 1431, 319 U.S. 
775, 87 L.Ed. 1722. 

La.—State v. Lassiter, 4 So.2d 814, 
198 La. 742. 

N.Y.—People v. Busco, 46 N.Y.S.2d 
859. 

Utah.—State v. Kallas, 94 P.2d 414. 
Definition of presumptions generally 
see Evidence § 114 et sea. 

Similar definitions 

(1) A presumption is that which 
may be logically assumed to be true 
until disproved, a position warranted 
by past experience or known facts, 
but capable of being doubted or re¬ 
futed, and act of forming judgment 
on probable ground, subject to con¬ 
firmation or invalidation by further 
evidence. 

Iowa.—State v. Ramsdell, 45 N.W.2d 
503, 242 Iowa 62. 

(2) A presumption is a deduction 
which the law expressly directs to be 
made from particular facts. 
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ment of reasoning and confusion of terms as to tion” of law being deemed to be an inference which 

presumptions. 3 Some courts distinguish between must be drawn from the proof of given facts, wfr'ch 

an inference and a presumption, by holding that an no evidence, however strong, will be permitted to 

"inference” is nothing more than a permissible de- overthrow, 8 while a "rebuttable presumption” of 

duction from the evidence, while a “presumption” is law is an inference which obtains until overthrown 

compulsory, and cannot be disregarded by the ju- by proof. 9 

ry* Also, a distinction is made between a legal p resump tion S are indulged in aid of the endeavor 
presumption, which is held to be in effect a rule or to render justice fairly and impartially ,10 an d when 

conclusion of law,6 and a presumption of fact, which the reason or purpose for the ope ration of the pre- 

is considered to be merely a prima facie inference sumption ceases> it cannot ^ availed of.n The 

subject to rebuttal by testimony to the contrary.® basis for a preS umption or inference must be 

Presumptions of law also are frequently classed as proved; 11 - 5 a presumption or inference cannot be 

conclusive and rebuttable, 7 a “conclusive presump- based on mere speculation, guess, or suspicion. 11 - 1 ** 


Cal.—People v. Hewlett, 239 P.2d 
160, 108 C.A.2d 358, certiorari de¬ 
nied Hewlett v. People of State of 
California, 72 S.Ct. 1084, 343 U.S. 
981, 96 L.Ed. 1372, rehearing* denied 
73 S.Ct. 60, 344 U.S. 849, 97 L.Ed. 
660, rehearing denied 73 S.Ct. 173, 
344 U.S. 882, 97 L.Ed. 683. 

Or.—State v. Ellison, 307 P.2d 1050, 
209 Or. 672. 

Tenn.—Marie v. State, 319 S.W.2d 86. 

(3) A presumption is an inference 
which a court or jury may he per¬ 
mitted or reauired to draw, based on 
human experience and common sense, 
from known events or circumstances, 
when there is no evidence from which 
ultimate fact can be determined. 
Ill.—People v. Fiorito, 108 N.E.2d 
455, 413 Ill. 123. 

3. Ind.—Welty v. State, 100 N.E. 73, 
180 Ind. 273. 

40 C.J. p 1230 note 40. 

Classification of presumptions 

<1) ‘"Presumptions" are either a 
procedural expedient or a rule of 
proof production based on the com¬ 
parative availability of material evi¬ 
dence to the respective parties, or a 
conclusion firmly based on the gener¬ 
ally known result of wide human ex¬ 
perience, or a combination of such 
conclusion and procedural expedient. 
Pa.—Commonwealth v. Wucherer, 41 
A.2d 574, 351 Pa. 305. 

(2) Classification of presumptions 
generally see Evidence § 115. 

4. U.S.—Barfield v. U. S,, C.A.Ala., 
229 F.2d 936. 

U. S. v. Schneiderman, D.C.CaL, 
106 F.Supp. 906—U. S. v. Segelman, 
D.C.Pa. f 86 F.Supp. 114. 

N.J.—State v. Corby, 136 A.2d 271, 47 
N.J.Super. 493, affirmed 145 A.2d 
289, 28 N.J. 106. 

N.M.—Territory v. Lucero, 120 P. 
304, 16 N.M. 652, 39 L.R.A.,N.S„ 
58. 

N.Y.—People v. Hildebrandt, 126 N.E. 

2d 377, 308 N.Y. 397. 

N.C.—State v. Chambers, 79 S.E.2d 
262, 239 NT.C. 114. 

Tenn.—Camper v. State, 216 S.W.2d 
18, 187 Tenn.-511. 


Wash.—State v. Lew, 174 P.2d 291, 26 
Wash.2d 394. 

W.Va.—State v. Beppert, 52 S.E.2d 
820, 132 W.Va. 675. 

Presumption and inference distin¬ 
guished generally see Evidence § 
115. 

Terms sometimes used synonymously 

Terms "inference of fact" and re¬ 
buttable "presumption of fact" are 
closely related and are often used 
synonymously. 

Miss.—Shumpert v. State, 91 So.2d 
745, 229 Miss. 730. 

Legal presumption and Inference 
A legal presumption Is a fiction of 
the law, and an inference arising 
from proven circumstances is of a 
higher character of evidence than a 
legal presumption and the inference 
is not destroyed by contradictive tes¬ 
timony. 

Tenn.—Marie v. State, 319 S.W.2d 86. 

5. Pa.—Commonwealth v. Kluska, 3 
A.2d 398, 333 Pa. 65. 

W.Va.—State v. Foley, 47 S.E.2d 40, 
131 W.Va. 326. 

Presumptions of law and presump¬ 
tions of fact generally see Evidence 
§§ 116, 117. 

Similar statements 

(1) Presumptions of law are con¬ 
clusions And inferences law draws 
from given facts. 

Iowa.—State v. Voelpel, 226 N.W. 
770, 208 Iowa 1049. 

(2) Presumption of law is conclu¬ 
sive and is inference which court 
will draw from proofs. 

Pa.—Commonwealth v. Green, 144 A. 
743, 294 Pa. 573. 

(3) Presumption of law establish¬ 
es certainty and is uniform, constant 
rule, with fixed and unvarying con¬ 
ditions and attaching to all men, 
generally. 

Va.—Campbell v. Commonwealth, 174 
S.E. 856, 162 Va. 818. 

6. Pa.—Commonwealth v. Kluska, 3 
A.2d 398, 333 Pa. 65. 

W.Va.—State v. Foley, 47 S.E.2d 40, 
131 W.Va. 326. 

Similar statements 

(1) Presumptions of fact are con- 
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elusions and inferences which the 
jury are authorized to draw from 
given facts to be decided by the or¬ 
dinary test of human experiences 
and are for the jury. 

Ga.—Lee v. State, 194 S.E. 846, 57 
Ga.App. 164, followed in 194 S.E 
848, 57 Ga.App. 167. 

(2) Presumption of fact is infer¬ 
ence which reasonable man would 
draw from certain facts proved. 

Pa.—Commonwealth v. Green, 144 A. 

743, 294 Pa. 573. 

(3) A presumption of fact is such 
that our knowledge of human na¬ 
ture and affairs leads us to draw 
from a particular range of facts pre¬ 
sented in a specific case. 

Va.—Campbell v. Commonwealth, 174 
S.E. 856, 162 Va. 818. 

(4) A presumption of fact Is noth¬ 
ing more than a prima facie infer¬ 
ence. 

Pa.—Commonwealth v. Gibbs, 76 A.2d 
608, 366 Pa. 182—Commonwealth v. 
Kluska, 3 A.2d 398, 333 Pa. 65. 

7. Ariz. — Barrow v. Territory, 114 P. 
975, 13 Ariz. 302. 

Wash.—State v. Pilling, 102 P. 230, 
53 Wash. 464, 132 Am.S.R. 1080. 
Conclusive and rebuttable presump¬ 
tions generally see Evidence § 115. 

8 . Va.—Miller v. Commonwealth, 2 
S.E.2d 343, 172 Va. 639. 

16 C.J. p 534 note 20. 

9. Va.—Miller v. Commonwealth, su¬ 
pra. 

16 C.J. p 534 notes 21, 34. 

10. Ill.—People v. Fox, 178 N.E. 
907, 346 Ill. 374. 

11 . Ill.—People v. Fox, supra. 

11.5 Tex.—Stallings v. State, 252 S. 
W.2d 939, 158 Tex.Cr. 74. 

11.10 Tex.—Stallings v. State, su¬ 
pra. 

Conjeeture on conjecture 
An incriminating circumstance 
from which guilt may be inferred 
must not rest on conjecture, and it is 
not permissible to pile conjecture on 
conjecture. 

Cal.— People v. Flores, 137 P,2d 767, 
58 C,A.2d 764. 
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It is frequently stated that one inference or pre¬ 
sumption cannot be based on another. 12 However, 
this rule has been severely criticized 12 - 5 and it has 
been said that the rule is inaccurate and has been 
repudiated, 12 - 10 and that the rule that an inference 
cannot be based on an inference merely means that 


an inference cannot be based on evidence which is 
uncertain or speculative or which merely raises a 
conjecture or possibility. 12 - 15 A fact established by 
circumstantial evidence may serve as the basis for 
an inference or presumption. 12 - 20 In any event 
the rule was not intended, and must not be applied. 


12. TJ.S.—Gallegos v. U. S., C.A.N.M., 
237 F.2d 694—Sapir v. U. S., C.A.N. 
M., 216 F.2d 722, affirmed In part 
and vacated in part on other 
grounds 75 S.Ct. 422, 348 U.S. 373, 
99 L.Ed. 426—Wesson v. U. S., C.A. 
Ark., 172 F.2d 931—U. S. v. Russo, 
C C.A.N.J., 123 F.2d 420—Rosen¬ 
berg v. U. S., C.C.A.N.M., 120 F.2d 
935—Wheal ton v. U. S., C.C.A.N.J., 
113 F.2d 710—Gargotta v. U. S., C. 
C.A.Mo., 77 F.2d 977—Nations v. 
U. S., C.C.A.Mo., 52 F.2d 97—Dahly 
v. U. S., C.C.A.Minn., 50 F.2d 37— 
Ribaste v. U. S., C.C.A.Mo., 44 F.2d 
21—Brady v. U. S., C.C.A.Kan., 24 
F.2d 399—Niederluecke v. U. S., C. 
C.A.Mo., 21 F.2d 511—Keen v. U. 
S., C.C.A.Mo., 11 F.2d 260—Wagner 
v. U. S., C.C.A.MO., 8 F.2d 581. 

U. S. v. Foster, D.C.N.Y., 9 F. 
R.D. 367. 

Ala.—Carr v. State, 187 So. 252, 28 
Ala.App. 466. 

Ark.—Moran v. State, 13 S.W.2d 828, 
179 Ark. 3. 

Cal.—People v. Kazatsky, 63 P.2d 299, 
18 C.A.2d 105. 

Colo.—Tate v. People, 247 P.2d 665, 
125 Colo. 527. 

Fla.—Rowe v. State, 84 So.2d 709 — 
Jefferson v. Sweat, 76 So.2d 494. 

Harrison v. State, App., 104 So. 
2d 391. 

Ind.—Titzer v. State, 171 N.E. 7, 201 
Ind. 643—Smith v. State, 164 N.E. 
268, 200 Ind. 411—Fehlman v. 

State, 161 N.E. 8, 199 Ind. 746— 
Hudson v. State, 154 N.E. 7, 198 
Ind. 422—Hicks v. State, 150 N.E. 
759, 197 Ind. 294. 

Iowa.—State v. Leib, 201 N.W. 29, 
198 Iowa 1315. 

Kan.—State v. Bailey, 339 P.2d 45, 
184 Kan. 704—State v. Ragland, 226 
P.2d 251, 170 Kan. 346. 

Ky.—Pengleton v. Commonwealth, 
172 S.W.2d 52, 294 Ky. 484. 

Mo.—State v. Taylor, 205 S.W,2d 734, 
356 Mo. 1216—State v. Simon, 57 S. 
W.2d 1062—State v. Ross, 300 S.W. 
717—State v. Knight, 296 S.W. 367 
—State v. Capps, 278 S.W. 695, 311 
Mo. 683. 

State v. Stewart, 63 S.W.2d 210, 
228 Mo.App. 187. 

N.Y.—People v. May, 49 N.E.2d 486, 
290 N.Y. 369. 

People v. Folsom, 51 N.Y.S.2d 
733, 268 App.Div. 350—People v. 
Jackson, 8 N.Y.S.2d 939, 255 App. 
Div. 688. 

People v. Eckert, 142 N.Y.S.2d 
657, 208 Misc. 93, modified on oth¬ 
er grounds 149 N.Y.S.2d 644, 1 A.D. 
2d 903, affirmed 138 N.E.2d 794, 2 i 


N.Y.2d 126, 157 N.Y.S.2d 551—Peo¬ 
ple v. Doyle, 177 N.Y.S. 641, 107 
Misc. 268, 37 N.Y.Cr. 487. 

People v. Rende, 33 N.Y.S.2d 791. 

Ohio.—State v. Nevius, 66 N.E.2d 243, 
77 Ohio App. 161, affirmed in part 
and reversed in part on other 
grounds 71 N.E.2d 258, 147 Ohio St. 
263, certiorari denied 67 S.Ct. 1521, 
331 U.S. 839, 91 L.Ed. 1851—City 
of Columbus v. Treadwell, App., 65 
N.E.2d 720—Dennis v. State, 180 
N.E. 63, 41 Ohio App. 573. 

Tex.—Williamson v. State, 244 S.W. 
2d 202, 156 Tex.Cr. 520—Hart v. 
State, 215 S.W,2d 883, 152 Tex.Cr. 
537—Lee v. State, 214 S.W.2d 619, 
152 Tex.Cr. 401—Thomas v. State, 
203 S.W.2d 536, 150 Tex.Cr. 540— 
Thomas v. State, 189 SW.2d 621, 
148 Tex.Cr. 526—Davidson v. State, 
208 SW. 664, 84 Tex.Cr. 433—Wil¬ 
kie v. State, 203 S.W. 1091, 83 Tex. 
Cr. 490. 

Vt.—State v. Marini, 170 A. 110, 106 
Vt. 126. 

Va.—Burnette v. Commonwealth, 75 
S.E.2d 482, 194 Va. 785—Thomas v. 
Commonwealth, 46 S.E.2d 388, 187 
Va. 265—Smith v. Commonwealth, 
40 S.E.2d 273, 185 Va. 800—King 
v. Commonwealth, 183 S.E. 187, 165 
Va. 843. 

Wash.—State v. Willis, 246 P.2d 827, 
40 Wash.2d 909. 

W.Va.—State v. Corbin, 186 S.E. 179, 
117 W.Va. 241. 

Wyo.—Rosencrance v. State, 239 P. 
952, 33 Wyo. 360. 

16 C.J. p 534 note 33. 

Inferences may not rest on conjec¬ 
ture 

Ind.—Johnson v. State, 155 N.E. 196, 
199 Ind. 73. 

Buie not violated 

U.S.—Keene v. U. S., C.AColo., 266 
F.2d 378—Ross v. U. S., C.C.A.Cal., 
103 F.2d 600—Cooper v. U. S., C.C. 
A.Iowa, 9 F.2d 216. 

U. S. v. Schuermann, D.C.Mo., 79 
F.Supp. 247, affirmed, C.A., 174 F. 
2d 397, certiorari denied 70 S.Ct. 
69, 338 U.S. 831, 94 L.Ed. 505, re¬ 
hearing denied 70 S.Ct. 156, 338 U. 
S. 881, 94 L.Ed. 541. 

Ill.—Zahn v. Muscarello, 83 N.E.2d 
504, 336 Ill.App. 188. 

Ind.—Hunt v. State, 23 N.E.2d 681, 
216 Ind. 171. 

Mo.—State v. Rector, 40 S.W.2d 639, 
328 Mo. 669—State v. Nerini, 6 S. 
W.2d 853, 320 Mo. 196. 

Or.—State v. Carroll, 62 P.2d 830, 155 
Or. 85—State v. Clark, 196 P. 360, 
99 Or. 629. 


Wash.—State v. Bogart, 153 P.2d 507, 
21 Wash.2d 765. 

Wyo.—Richey v. State, 201 P. 154, 
28 Wyo. 117, rehearing denied 205 
P. 304, 28 Wyo. 117. 

Buie violated 

(1) Generally. 

Ohio.—City of Columbus v. Tread¬ 
well, App., 65 N.E.2d 720. 

(2) The rule of presumption, as 
stated in L.1923 c 1 5 6, that the per¬ 
son in possession of the premises and 
its inclosure where the things pro¬ 
hibited may be found had knowledge 
of their existence and location and, 
on such presumption, bases another 
presumption that they belong to him 
and that he intended to use them 
for the purpose of the illegal manu¬ 
facture of intoxicating liquors, was 
open to criticism as basing a pre¬ 
sumption on an inference or another 
presumption, and on the fact that 
it may be made to apply to facts hav¬ 
ing no intrinsic evidential value. 
Okl.—Ex parte Smith, 218 P. 708, 24 

Okl.Cr. 415. 

12.5 Or.—State v. Dennis, 159 P.2d 
838, 177 Or. 73, rehearing denied 
161 P.2d 670, 177 Or. 73. 

12.10 U.S—Toliver v. U. S., C.A.Cal., 

224 F.2d 742—Ross v. U. S., C.C.A. 
Cal., 103 F.2d 600. 

Cal.—People v. Graves, 30 P.2d 608, 
137 C.A. 1. 

Pa.—Commonwealth v. Bolger, 12® 
A.2d 536, 182 Pa.Super. 309. 

In view cf many exceptions, there 
is no rule of law to the effect that 
an inference cannot be built on an¬ 
other inference, and a fact establish¬ 
ed by inference may be a logical and 
reasonable basis for a further in¬ 
ference. 

Ind.—Brown v. State, 86 N.E.2d 759, 
219 Ind. 21. 

12.15 Cal.—People v. Scott, App., 1 
Cal.Rptr. 600—People v. Phillips, 
343 P.2d 270, 173 C.A.2d 349. 
Ind.—Shutt v. State, 117 N.E.2d 892, 
233 Ind. 169. 

Inferences may be multiplied at 
times, but in multiplying them they 
must not be refined and rarefied be¬ 
yond measure. 

N.Y.—People v. Galbo, 112 N.E. 1041, 

218 N.Y. 283, 2 A.L.R. 1220. 

People v. Busco, 46 N.Y.S.2d 859. 

12.20 Cal.—People v. Scott, App., 1 
Cal.Rptr. 600. 

Ind.—Brown v. State, 36 N.E.2d 759, 

219 Ind. 21. 

S.C.—State v. Goodson, 82 S.E.2d 804, 

225 S.C. 418. 
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to inhibit or prevent any of the logical inductive or 
deductive processes by which the mind arrives at 
reasoned conclusions from adequate data. 12 * 25 

A presumption continues in effect until overcome 
or outweighed by evidence to the contrary. 12 * 80 
Presumptions are invoked only when evidence is 
lacking; 18 so where the facts are in evidence, pre¬ 
sumptions yield thereto, 14 and they cannot be sub¬ 
stituted for proof of an independent and material 


22A C.J.S. 

fact. 15 Furthermore, greater weight cannot be 
attributed to presumptions in a criminal case than 
is given them in a civil case. 16 

For the most part, presumptions arising in crim¬ 
inal prosecutions are in favor of accused, 17 and 
ordinarily there can be no presumption of his 
guilt, 18 or of a fact essential to his conviction. 19 
However, these rules cannot be invoked to destroy 
the force of legitimate and obvious inferences. 20 


Direct or circumstantial evidence as 
to facts on which inference is 
based see infra § 907 d. 

12.25 Or.—State v. Dennis, 159 P.2d 
838, 177 Or. 73, rehearing* denied 
161 P.2d 670, 177 Or. 73. 

1&30 TT.S.—U. S. v. Schneiderman, 
D.C.Cal., 106 F.Supp. 906. 

13. Mo.—State v. Burns, 213 S.W. 
114, 278 Mo. 441. 

Vt.—State v. Anderson, 125 A.2d 827, 
119 Vt. 355. 

Positive, affirmative evidence pre¬ 
cludes presumption 

Va.—Mansfield v. Commonwealth, 135 
S.E. 700, 146 Va. 279. 

A legal presumption Is notion of 
law and Is an assumption for con¬ 
venience, but where proof to the con¬ 
trary is introduced, the assumption 
is waived for it is no longer logical 
to assume a fact which is refuted by 
positive testimony. 

Tenn.—Marie v. State, 319 S.W.2d 

86 . 

H. G. Hill Co. v. Squires, 153 S. 
W.2d 425, 25 Tenn.App. 164. 

14. U.S.—Ezzard v. U. S., C.C-A.OkL, 
7 F.2d 808. 

U. S. v. Anthony, D.C.Pa., 145 
F.Supp. 323. 

Cal.—People v. Fitzgerald, 58 P.2d 
718, 14 C.A,2d 180, certiorari de¬ 
nied Fitzgerald v. People of State 
of California, 57 S.Ct. 115, 299 U.S. 
593, 81 L.Ed. 437. 

Ga.—Jarvis v. State, 31 S.E.2d 673, 
71 Ga.App. 617. 

Miss.—Moore v. State, 38 So.2d 693, 
205 Miss. 151—Done v. State, 32 So. 
2d 206, 202 Miss. 418—Busby v. 
State, 170 So. 140, 177 Miss. 68. 
Tenn.—Shelton v. State, 230 S.W.2d 
986, 190 Tenn. 518. 

Vt.—State v. Anderson, 125 A.2d 827, 
119 Vt. 355. 

Va.—Hall v. Commonwealth, 16 S.E. 
2d 304, 178 Va. 22. 

W.Va.—State v. Foley, 47 S.E.2d 40, 
131 W.Va. 326. 

In cases involving prima facie pre¬ 
sumption, if evidence of accused is 
introduced, the presumption disap¬ 
pears, as a rule of law, and the case 
is in the jury's hands free from any 
rule. 

Mich.—People v. Kayne, 282 N.W. 248, 
286 Mich. 571. 


Conflicting evidence 

Where presumption is raised as to 
existence of a fact, but sufficient evi¬ 
dence is adduced so that, apart from 
presumption, reasonable men might 
honestly differ as to whether such 
fact exists, presumption ceases to 
exist. 

N.J.—State v. Catalano, 104 A.2d 705, 
30 N.J.Super. 343. 

Conclusive evidence required 

Presumptions arising from eviden¬ 
tiary facts are eliminated if the pre¬ 
sumptions are conclusively rebutted, 

| but conclusiveness is essential. 

Iowa.—State v. Lansman, 60 N.W.2d 
815, 245 Iowa 102. 

Credible proof 

(1) Evidence offered to rebut a 
presumption must be credited to be 

a'I’Pap'H va 

U.S.—Tot v. U. S., Mich. & N.J., 63 
S.Ct. 1241, 319 U.S. 463, 87 L.Ed. 
1519. 

U. S. v. Marpes, C.APa., 198 F.2d 
186, certiorari denied 73 S.Ct. 170, 
344 U.S. 876, 97 L.Ed. 678. 

(2) Under certain circumstances a 
legal presumption of guilt vanishes 
or disappears, resulting from credi¬ 
ble proof in rebuttal of such a pre¬ 
sumption, but it may prevail where 
accused fails to testify in rebuttal, 
or when his testimony is unbeliev¬ 
able, but in no case are the jury 
privileged to arbitrarily disregard 
the testimony of any witness. 

Tenn.—Marie v. State, 319 S.W.2d 86- 

Undisputed fact 

There can be no presumption con¬ 
trary to an undisputed fact. 

U.S.—Heine v. U. S., C.C.A.Mich., 
135 F.2d 914. 

15. Ind.—Minardo v. State, 183 N.E. 
548, 204 Ind. 422. 

16. U.S.—Ezzard v. U. S., C.GA.Okl., 
7 F.2d 808. 

17. Cal.—People v. Simon, 252 P. 758, 
80 C.A. 675. 

Del.—State v. Weiner, 28 A.2d 16, 3 
Terry 62. 

Ind.—Bowen v. State, 128 N.E. 926, 
189 Ind. 644. 

Philippine.—U. S, v. Boquilon, 10 
Philippine 4. 

Tex.—Painter v. State, 235 S.W. 588, 
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90 Tex.Cr. 349—Walden v. State, 
232 S.W. 523, 89 Tex.Cr. 464. 

16 C.J. p 534 note 35. 

Every reasonable doubt Is in ac¬ 
cused’s favor in trial court. 

Ind.—Price v. State, 168 N.E. 579 
201 Ind. 461. 

Xu capital case every presumption 
and legal safeguard is thrown about 
accused in order that he shall obtain 
a fair, impartial trial. 

S.C.—State v. Rook, 177 S.E. 143, 174 
S.C. 225. 

Assertion of alibi does not affect 
any of the legal presumptions in fa¬ 
vor of accused person. 

La.—State v. Barker, 106 So. 295, 159 
La. 762. 

18. Cal.—People v. Salaz, 225 P. 777, 
66 C.A. 173. 

Ill.—People v. Gregor, 194 N.E. 550, 
359 Ill. 402—People v. Oberlin, 189 
N.E. 333, 355 Ill. 317. 

Iowa.—State v. Sigman, 261 N.W. 
538, 220 Iowa 146. 

Mich.—People v. MInchella, 255 N.W. 
735, 268 Mich. 123, 93 A.L.R. 805, 
certiorari denied MInchella v. State 
of Michigan, 55 S.Ct. 217, 293 U. 
S. 619, 79 L.Ed. 707, rehearing de¬ 
nied 55 S.Ct 345, 79 L.Ed. 707. 

Tex.—Ray v. State, 80 S.W.2d 973, 
128 Tex.Cr. 215—Southerland v. 
State, 11 S.W.2d 314, 111 Tex.Cr. 
60—Rezeau v. State, 254 S.W. 574, 
95 Tex.Cr. 323. 

Commission of crime cannot be pre¬ 
sumed 

Cal.—People v. Foster, 243 P. 667, 
198 C. 112. 

W. P. Herbert Co. v. Powell, 266 
P. 620, 90 C.A. 782. 

Law raises no presumption of guilt 
on proof of any evidentiary fact. 

Ind.—Vaughn v. State, 19 N.E.2d 239, 
215 Ind. 142. 

19. Iowa.—State v. Henke, 12 N.W. 
477, 58 Iowa 457. 

No presumptions of fact against ac¬ 
cused 

Presumptions of fact are not in¬ 
dulged against accused. 

Tex.—Massey v. State, 226 S.W. 2 d 
856, 154 Tex.Cr. 263—East v. State, 
175 S.W.2d 603, 146 Tex.Cr. 396. 

20 . U.S.—Husten v. U. S., GCA. 
Minn., 95 F.2d 168. 



CRIMINAL LAW § 579 


22A C. J. S. 

Moreover, there are certain presumptions which As evidence . Some courts regard presumptions 
react against accused, such as the presumption of as evidenced On the other hand, it is held that a 
sanity, considered below in § 584, of knowledge of presumption of law is not evidence and has no pro- 
the law, infra § 586, and that a person intends the bative force ; 24 that it is merely an administrative 
natural and reasonable consequences of his acts, assumption for procedural purposes; 25 and that its 
supra § 35; and, in some instances, the presumption truth is always open to rebuttal. 26 It has also 
of innocence gives way to other presumptions, as been held that presumptions or inferences of fact 
shown below in § 599. In fact, it is quite often true are not evidence, but are the result of evidence. 27 
that the prosecution may make out its case by use Statutory presumptions. While a presumption is 
of presumptions without violating any right of ac- usually a creature of law, 27 - 5 presumptions in crim- 
cused, 21 although he has the right to meet and to inal law need not be statutory. 27 - 10 
overcome such presumptions, if it is within his pow- Xhe legislature may enact laws declaring that, on 
er, by proper evidenced A presumption against proo f 0 f 0 ne fact, another fact may be inferred or 


accused casts on him the burden of 
with evidence on the point. 22 - 5 

21 . Ga.—McHenry v. State, 198 S.E. 
818, 58 Ga.App. 410. 

m case Involving* prima facie pre- 
gumption, if no evidence to rebut pre¬ 
sumption is introduced by accused, 
jury has the right to find him guilty 
by virtue of the presumptions. 
Mich.—People v. Kayne, 282 N.W. 
248, 286 Mich. 571. 

22. Tex.—Vanhouser v. State, 108 S. 
W. 386, 62 Tex.Cr. 572. 

22.5 U.S.—Manley v. State of Geor¬ 
gia, Ga., 49 S.Ct. 215, 279 U.S. 215, 
73 L.Ed. 575. 

Ariz.—State v. Childress, 274 P.2d 
333, 78 Ariz. 1. 

23. Cal.—People v. Chamberlain, 60 
P.2d 299, 7 C.2d 257. 

People v. Hewlett, 239 P.2d 150, 
108 C.A.2d 358, certiorari denied 
Hewlett v. People of State of Cal¬ 
ifornia, 72 S.Ct. 1084, 343 U.S. 981, 
96 L.Ed. 1372, rehearing denied 73 
S.Ct 50, 344 U.S. 849, 97 L.Ed. 660, 
rehearing denied 73 S.Ct. 173, 344 
U.S. 882, 97 L.Ed. 683—People v. 
Tucker, 198 P.2d 941, 88 C.A.2d 
333—People v. Williams, 13 P.2d 
841, 125 C.A. 387—People v. Wong 
Sang Lung, 84 P. 843, 3 C.A. 221. 

People v. Ignazio, 290 P.2d 964, 
137 C.A.2d Supp. 881. 

Or.—State v. Ellison, 307 P.2d 1050, 
209 Or. 672—State v. Garver, 225 
P.2d 771, 190 Or. 291, 27 A.L.R.2d 
105. 

Presumptive evidence Is indirect or 
circumstantial evidence 
U.S.—Ezzard v. U. S. f C.C.A.Okl., 7 
F.2d 808. 

Sufficient evidence 

(1) A presumption is a species of 
evidence which, unless controverted, 
is sufficient proof of the existence of 
the fact to which it relates. 

Cal.—People v. Theodore, 262 P.2d 
630, 121 C.A.2d 17—People v. Wil¬ 
liams, 13 P.2d 841, 125 C.A. 387. 

(2) Disputable presumptions are 
sufficient to sustain a finding in crim¬ 
inal proceedings, even though accused 


coming forward presumed, 28 and 
al, 29 provided n 

by way of oral testimony or by affi¬ 
davit presents uncontradicted evi¬ 
dence to the contrary. 

Cal.—Freeman v. Superior Court, 
San Diego County, 282 P.2d 857, 44 
C.2d 533. 

24. U.S.—U. S. v. Dewinsky, D.C. 
N.J., 41 F.Supp. 149. 

Conn.—State v. Gargano, 121 A. 657, 
99 Conn. 103. 

Ind.—Welty v. State, 100 N.E. 73, 180 
Ind. 411. 

Minn.—State v. Higgin, 99 N.W. 2d 
902, 257 Minn. 46. 

Vt.—State v. Demag, 108 A.2d 390, 
118 Vt. 273—State v. DeMars, 102 
A.2d 845, 118 Vt. 175. 

Wash.—City of Seattle v. Bryan, 333 
P.2d 680, 53 Wash.2d 321. 

Mere legal presumption is not evi¬ 
dence. 

Tenn.—Marie v. State, 319 S.W.2d 86. 

Presumption 1 b not to be weighed by- 
jury 

N.J.—State v. Corby, 136 A.2d 271, 
47 N.J.Super. 493, affirmed 145 A.2d 
289, 28 N.J. 106. 

25. Ind.—Welty v. State, 100 N.E. 
73, 180 Ind. 411. 

Minn.—State v. Higgin, 99 N.W.2d 
902, 257 Minn. 46. 

A presumption cannot in itself 
possess probative weight, but merely 
necessitates evidence to meet prima 
facie case which it creates. 

Tenn.—Marie v. State, 319 S.W.2d 

86 . 

26. Ind.—Welty v. State, 100 N.E. 
73, 180 Ind. 411. 

27. U.S.—Ezzard v. U. S., C.C.A.Okl., 

7 F.2d 808. 

27.5 U.S.—Brubaker v. U. S., C.A. 

Tenn., 183 F.2d 894. 

27.10 N.T.—People v. Hildebrandt, 
126 N.E.2d 377, 308 N.T. 397—’Wor- 
onoff v. Mallon, 119 N.E. 102, 222 
N.T. 456, 4 A.L.R. 463. 

Statutory presumption no stronger 
than judicial presumption 
(1) Statutory presumption or rule 
of evidence is no stronger evidential- 
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such enactments are constitution- 
> constitutional right of accused is 

ly than a similar judicial rule, and 
cannot authorize the imposition of 
a liability or penalty, civil or crim¬ 
inal, through the device of declaring 
certain facts shall be prima facie 
evidence of another decisive or in¬ 
criminating fact, when the rule is 
wholly arbitrary, unreasonable, lack¬ 
ing in logical connection between the 
initial and imputed facts and has been 
met by substantial controverted evi¬ 
dence. 

Mo.—Kellogg v. Murphy, 164 S.W.2d 
285, 349 Mo. 1165. 

(2) That presumptions of fact are 
not classified into statute law does 
not weaken their force in a partic¬ 
ular case. 

N.T.—People v. Busco, 46 N,T.S.2d 
859. 

28. Ariz.—Corpus Juris Secundum 
cited in State v. Childress, 274 P. 
2d 333, 336, 78 Ariz. 1, 46 A.L.R.2d 
1169. 

Cal.—People v. Bigman, 100 P.2d 370, 
38 C.A.2d Supp. 773. 

Idaho.—State v. Campbell, 219 P.2d 
956, 70 Idaho 408. 

Ill.—People v. Beck, 137 N.E. 454, 
305 Ill. 593. 

Mo.—City of St. Louis v. Cook, 221 
S.W.2d 468, 359 Mo. 270. 

N.J.—State v. Salerno, 142 A.2d 635, 
27 N.J. 289. 

State v. Giordano, 3 A-2d 290, 
121 N.J.Law 469. 

Function of statutes creating arti¬ 
ficial presumptions of facts and pri¬ 
ma facie proof is to make it possible 
to convict where proof of guilt is 
lacking. 

Minn.—State v. Kelly, 15 N.W.2d 554, 
218 Minn. 247, 162 A.L.R. 477. 

29. U.S.—Minski v. U. S., C.C.A. 
Mich., 131- F.2d 614, affirmed 63 S. 
Ct. 1241, 319 U.S. 463*, 87 L.Ed. 
1519, certiorari denied 63 S.Ct. 1431, 
319 U.S. 775, 87 L.Ed. 1722. 

Wash.—State v. Rouw, 286 P. 81, 15( 
Wash. 198. 
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destroyed thereby, 30 the presumption is subject to 
rebuttal, 30 * 5 and there is some rational connection 
between the fact proved and the ultimate fact 
presumed. 31 

Neither convenience nor necessity is sufficient of 
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itself to validate a presumption. 31 * 5 The legislature 
cannot create artificial presumptions of guilt from 
facts which are not only consistent with innocence, 
but which are not even a constituent part of the 
crime. 31 * 10 


Proof of guilt facilitated 

Pact that statutory presumptions 
facilitate proof of guilt and task of 
prosecution does not make them un¬ 
constitutional. 

N.Y.—People v. Terra, 102 N.E.2d 
576, 303 N.Y. 332, appeal dismissed 
Terra v. People of State of New 
York, 72 S.Ct. 561, 342 U.S. 938, 
96 L.Ed. 698. 

Applied with caution. 

Any statutory provision which de¬ 
stroys presumption of accused's in¬ 
nocence and creates presumption of 
his guilt thereof should be applied 
with caution in each particular set 
of facts and circumstances. 

U.S.—U. S. v. Maghinang, D.C.Del., 
Ill F.Supp. 760. 

Presumption of Innocence 

(1) Provision in statute that vio¬ 
lation of a statute or ordinance shall 
be considered only as presumptive 
evidence of criminal negligence does 
not change rule as to presumption 
of innocence or place any affirmative 
burden on accused. 

La.—State v. Nix, 31 So.2d 1, 211 La. 
865, certiorari denied 68 S.Ct. 100, 
332 U.S. 791, 92 L.Ed. 373. 

(2) Statute, which provides that 
speed of motor vehicle may be check¬ 
ed by use of radiomicro waves or 
any other electrical device and that 
result of such checks shall be ac¬ 
cepted as prima facie evidence of 
speed of such vehicle, merely creates 
a rule of evidence and does not de¬ 
termine guilt but, when radiomicro 
wave check proves speed of motor 
vehicle to be In excess of legal rate of 
speed, burden of going forward with 
evidence, not burden of ultimate 
proof, shifts to accused, and he Is 
not deprived of presumption of in¬ 
nocence. 

V&.—Dooley v. Commonwealth, 92 S. 
E.2d 348, 198 Va. 32, appeal dis¬ 
missed 77 S.Ct. 1377, 354 U.S. 915, 
1 L.Ed.2d 1432. 

(3) Presumption that accused was 
guilty of larcenies and burglaries 
because of the recent and unexplain¬ 
ed or falsely explained possession 
of stolen property did not violate his 
statutory presumption of Innocence 
or compel him to be a witness In his 
own behalf. 

N’.Y.—People v. Richards, 33 N.Y.S. 
2d 860, 263 App.Dlv. 586, reargu- 
ment denied 35 N.Y.S.2d 276, 264 
AppJDIv. 771, motion denied 47 N. 
£.2d 438, 289 N.Y. 837. 

30. III.—People v. Beck, 137 N.E. 
454, 305 I1L 593. 


Minn.—State v. Kelly, 15 N.W.2d 554, 
218 Minn. 247, 162 A.L.R. 477. 
N.Y.—People v. Terra, 102 N.E.2d 
576, 303 N.Y. 332, appeal dismissed 
Terra v. People of State of N. Y., 72 
S.Ct 561, 342 U.S. 938, 96 L.Ed. 
698. 

People ex rel. Shinsky v. Hunt, 

36 N.Y.S.2d 801, 178 Misc. 960- 
People ex rel. Fry v. Hunt, 29 N.Y. 
S.2d 927, application granted 44 
N.E.2d 625, 289 N.Y. 653—People 
v. Marcello, 25 N.Y.S.2d 533. 

Bights considered 

In testing validity of statutes cre¬ 
ating prima facie proof for use in 
criminal cases, court must keep in 
mind, not only constitutional guaran¬ 
tees of due process, trial by jury, 
and protection against being com¬ 
pelled to testify, but also such fun¬ 
damental rights as presumption of 
innocence and proof beyond a reason¬ 
able doubt, which, although not ex¬ 
pressly enumerated in constitution.' 
are as much a part thereof as though 
expressly set out. 

Minn.—State v. Kelly, 15 N.W.2d 
554, 218 Minn. 247, 162 A.L.R. 477. 

Presumption of innocence 

Presumptions at law are especially 
dangerous in administration of crim¬ 
inal justice, when used to control 
or impair the natural fundamental 
presumption of innocence. 

Minn.—State v. Kelly, supra. 

30.5 Colo.—Garcia v. People, 213 P. 

2d 387, 121 Colo. 130. 

Minn.—State v. Kelly, 15 N.W.2d 554, 
218 Minn. 247, 162 A.L.R. 477. 

31. U.S.—Minsk! v. U. S., C.C.A. 
Mich., 131 F.2d 614, affirmed 63 S. 
Ct. 1241, 319 U.S. 463, 87 L.Ed. 
1519, certiorari denied 63 S.Ct. 1431, 
319 U.S. 775, 87 L.Ed. 1722. 

U. S. v. Turner, D.C.I11., 132 F. 
Supp. 336—U. S. ex rel. Rogalski v. 
Jackson, D.C.N.Y., 58 F.Supp. 218, 
affirmed, C.C.A., 146 F.2d 251, cer¬ 
tiorari denied 65 S.Ct 1011, 324 
U.S. 873, 89 L.Ed. 1427. 

Ala.—Griggs v. State, 73 So.2d 382, 

37 Ala.App. 605. 

Cal.—People v. Fitzgerald, 58 P.2d 
718, 14 C.A.2d 180, certiorari de¬ 
nied Fitzgerald v. People of State 
of California, 57 S.Ct. 115, 299 U.S. 
593, 81 L.Ed. 437. 

People v. Bigman, 100 P.2d 370. 

38 C.A.2d Supp. 773. 

Colo.—Garcia v. People, 213 P.2d 387, 
121 Colo. 130. 

D.C.—Davis v. U. S., C.A., 274 F.2d 
585—Greene v. U. S., 266 F.2d 932, 
105 U.S.App.D.C. 334—Benton v. U. 
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S., 232 F.2d 341, 98 U.S.App.D.C. 
84. 

Idaho.—State v. Campbell, 219 P.2d 
956, 70 Idaho 408—State v. Grim- 
mett, 193 P. 380, 33 Idaho 203. 
Minn.—State v. Kelly, 15 N.W.2d 554, 
218 Minn. 247, 162 A.L.R. 477. 
Neb.—Mantell v. Jones, 36 N.W.2d 
115, 150 Neb. 785. 

N.J.—State v. Salerno, 142 A.2d 636, 
27 N.J. 289. 

N.Y.—People v. Terra, 1 02 N.E.2d 
576, 303 N.Y. 332, appeal dismissed 
Terra v. People of State of New 
York, 72 S.Ct. 561, 342 U.S. 938, 96 
L.Ed. 698. 

People ex rel. Ackalitis v. Fos¬ 
ter, 83 N.Y.S.2d 898, 193 Misc. 634. 

Warning signal 

Statutory presumption designed 
for general application in a given 
field and based on a pattern of ex¬ 
perience in that field is justified by 
likelihood that the unpredictable cir¬ 
cumstances of other cases will fall 
within same pattern, and the pre¬ 
sumption may be Invoked if proved 
fact is at least a warning signal ac¬ 
cording to the teachings of experi¬ 
ence of the fact presumed and the 
evidence held to be exculpatory has 
at least a sinister significance. 

Cal.—People v. Scott, 151 P.2d 517, 
24 C.2d 774. 

Intoxication 

It was within power of legislature 
to enact law creating presumption of 
intoxication from presence of 0.15 
per cent or more by weight of alco¬ 
hol in person's blood. 

Ariz.—State v. Childress, 274 P.2d 
333, 78 Arlz. 1. 

Check issued without funds 

Statute defining offense of issuing 
a check without sufficient funds or 
credit, In so far as it provides that, 
as against the maker, the making, 
drawing, uttering or delivering of a 
check shall be prima facie evidence 
of intent to defraud and of knowl¬ 
edge of no funds or credit for pay¬ 
ment of such check in full on pres¬ 
entation, is not unconstitutional as 
providing for Improper presump¬ 
tions. 

Idaho.—State v. Campbell, 219 P.2d 
956, 70 Idaho 408. 

31.5 U.S.— 1 Tot v. U. S. f Mich. & N. 
J. f 63 S.Ct. 1241, 319 U.S. 463, 87 
L.Ed. 1519. 

N.Y.—People v. Hildebrandt, 126 N. 
E.2d 377, 308 N.Y. 397. 

31.10 N.Y.—People v. Marcello, 25 
N.Y.S.2d 533. 
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Where a statute so provides, an inference as to 
a prescribed matter must be founded both on a fact 
proved and on a deduction. 32 

§ 580. Presumption of Particular Matters 

Presumptions of particular matters in criminal 
cases are discussed infra §§ 581-591. 

Library References 

Criminal Law <§=>308-315, 320-323. 


CRIMINAL LAW §§ 579-581 

§ 581. -Innocence 

a. In general 

b. Nature and effect 

c. Time of operation 

a. In General 

One accused of crime Is presumed to be Innocent until 
his guilt is proved beyond a reasonable doubt by legal 
evidence In a fair trial. 

One who is accused is presumed to be innocent of 
the crime charged against him. 83 The presump- 


r.I.—S tate v. Beswlck, 13 K.I. 211, 
43 Am.Rep. 26. 

Presumption contrary to fact 

Legislature cannot by fiat declare 
that something is illegal when un¬ 
contradicted and conceded evidence 
shows it to be legal. 

Va.—Pardue v. Commonwealth, 32 
S.E.2d 77, 183 Va. 277. 

32. Or.—State v. Rader, 186 P. 79, 
94 Or. 432. 

33. U.S.—Quinn v. U. S., App.D.C., 
75 S.Ct. 668, 349 U.S. 155, 99 L.Ed. 
964. 

Valentine v. U. S., C.A.Tex., 272 
F.2d 777—Tri-Angle Club, Inc. v. 
U. S., C.A.Iowa, 265 F.2d 829- 
Wesson v. U. S., C.A.Ark., 172 F. 
2d 931—Colt v. U. S., C.C.A.Fla., 
158 F.2d 641—U. S. v. Bennett, C. 
C.A.N.Y., 152 F.2d 342, reversed on 
other grounds 66 S.Ct. 1172, 328 U. 
S. 633, 90 L.Ed. 1485—Morei v. U. 
S., C.C.A.Ohio, 127 F.2d 827—Pad- 
dock v. U. S. f C.C.A.Ariz., 79 F.2d 
872—Miklencic v. U. S., C.C.A.Pa., 
62 F.2d 1044—Bergedorff v. U. S., 
C.C.A.C 0 I 0 ., 37 F.2d 248—Peter v. 
U. S., C.C.A.Utah, 23 F.2d 659— 
Johnson v. U. S., C.C.A.M 0 ., 12 F. 
2d 374—Brock v. U. S., C.C.A.Mo., 
12 F.2d 370—Fontana v. U. S„ C.C. 
AN.D., 262 F. 283. 

U. S. v. Bonanno, D.C.N.Y., 180 
F.Supp. 71— Corpus Juris Secun¬ 
dum cited in Government of the 
Virgin Islands v. Torres, D.C.Vir- 
gin Islands, 161 F.Supp. 699, 700— 
N. L. R. B. ex rel. Kohler Co. v. 
Gunaca, D.C.WIs., 135 F.Supp. 790, 
affirmed, C.A., 230 F.2d 542, vacat¬ 
ed on other grounds 77 S.Ct. 660, 
353 U.S. 902, 1 L.Ed.2d 660—U. S. 
v. Gerdel, D.C.Mo., 103 F.Supp. 635 
—U. S. v. Allied Chemical & Dye 
Corp., D.C.N.Y., 42 F.Supp. 425. 

U. S. v. Carr, D.C.Cal., 21 F.R.D 

7. 

Ala. —Corpus Juris Secundum cited 

in Wilson v. State, 8 So.2d 422, 441 
243 Ala. 1—Ex parte , Grimmeti 
152 So. 263. 228 Ala. 1. 

Robertson v. State, 53 So.2d 575 
36 Ala.App. 117, certiorari strick¬ 
en 53 So.2d 576, 256 Ala. 113—Ala 
bama Dry Dock & Shipbuilding Co 
v. Bates, 30 So.2d 273, 33 AlaApp 
81— Corpus Juris Secundum quote t. 


in Smith v. State, 22 So.2d 607, 608, 
second case, 32 AlaApp. 155— Cor¬ 
pus Juris Secundum quoted at 
length in Snitzer v. State, 199 So. 
745, 746, 29 AlaApp. 597—Adams 
v. State, 174 So. 319, 27 AlaApp. 
404, certiorari denied 174 So. 320, 
234 Ala. 178—Keenum v. State, 146 
So. 623, 25 Ala.App. 359—West v. 
State, 123 So. 292, 23 Ala.App. 268— 
Hightower v. State, 123 So. 287, 23 
AlaApp. 235—Giles v. State, 105 
So. 426, 21 AlaApp. 73—Ammons 
v. State, 101 So. 511, 20 AlaApp. 
283—Wheat v. State, 98 So. 698, 19 
AlaApp. 538—Hammons v. State, 
92 So. 914, 18 AlaApp. 470—Rollins 
v. State, 92 So. 35, 18 AlaApp. 354 
—Jacobs v. State, 85 So. 837, 17 
AlaApp. 396. 

Ark.—Smith v. State, 172 S.W.2d 248, 
205 Ark. 1075. 

Cal.—People v. Wells, 202 P.2d 53, 33 
C.2d 330, certiorari denied Wells v. 
People of State of California, 70 
S.Ct. 43, 338 U.S. 836, 94 L.Ed. 511 
—People v. Shorts, 197 P.2d 330, 
32 C.2d 502—People v. Tom Woo, 
184 P. 389, 181 Cal. 315. 

Silver v. Shemanski, 201 P.2d 
418, 89 C.A.2d 520—People v. Rein- 
gold, 197 P.2d 175, 87 CA.2d 382- 
People v. Williams, 131 P.2d 851, 
55 CA.2d 696—Peabody v. Barham, 

126 P.2d 668, 52 C.A.2d 581—Peo¬ 
ple v. Adams, 114 P.2d 77, 45 C.A. 
2d 356—People v. Jaramillo, 30 P. 
2d 427, 137 CA. 232—People v. Fer¬ 
guson, 24 F.2d 965, 133 CA. 41. 

Conn.—State v. Hayes, 18 A.2d 895, 

127 Conn. 543. 

D.C.—Fountain v. U. S., 236 F.2d 684, 
98 U.S.App.D.C. 389—Billed v. U. 
S., 184 F.2d 394, 87 U.S.App.D.C. 
274, 24 A.L.R.2d 881. 

U. S. v. Knowles, D.C., 148 F. 
Supp. 832. 

Dowell v. U. S., Mun.App., 87 A 
2d 630. 

Jla.-—Davis v. State, 90 So.2d 629— 
Johnson v. Mayo, 75 So.2d 287— 
Kaminski v. State, 63 So.2d 339— 
Gluck v. State, 62 So.2d 71—Broad¬ 
nax v. State, 57 So.2d 651—Mitchell 
v. State, 25 So.2d 73, 157 Fla. 121 
—Oglesby v. State, 23 So.2d 558, 
156 Fla. 481—Wood v. State, 19 
So.2d 872, 155 Fla. 256—Baggett 
v. State, 114 So. 236, 94 Fla. 252 
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—Carnley v. State, 89 So. 808, 82 
Fla. 282. 

Ga.—Daniels v. State, 122 S.E. 223, 
157 Ga. 780. 

Horton v. State, 41 S.E.2d 278, 74 
GaApp.2d 723. 

Hawaii.—State v. Brooks, 352 P.2d 
611, 44 Hawaii 82. 

Ill.—People v. Coulson, 149 N.E.2d 
96, 13 Ill.2d 290—People v. Magna- 
fichi, 137 N.E.2d 256, 9 I11.2d 169 
—People v. Gale, 171 N.E. 186, 339 
Ill. 162. 

People v. Campione, 56 N.E.2d 
145, 323 IllApp. 525. 

Ind.—Riggs v. State, 147 N.E.2d 579, 
237 Ind. 629—Beneks v. State, 196 
N.E. 73, 208 Ind. 317. 

Iowa.—State v. Baker, 66 N.W.2d 
303, 246 Iowa 215—State v. How¬ 
ard, 297 N.W. 821, 230 Iowa 365- 
State v. Delanty, 230 N.W. 436, 211 
Iowa 50—State v. Vandewater, 176 
N.W. 883. 

Ky.—Hollin v. Commonwealth, 307 
S.W.2d 910—Daugherty v. Com¬ 
monwealth, 168 S.W.2d 564, 293 
Ky. 147—Ball v. Commonwealth, 7 
S.W.2d 237, 224 Ky. 806—Bardin v. 
Commonwealth, 231 S.W. 208, 191 
Ky. 651. 

La.—State v. Kelley, 73 So.2d 437, 
225 La. 495—State v. Dorsey, 22 
So.2d 273, 207 La. 928. 

Me.—Wiley v. Sampson-Ripley Co., 
120 A2d 289, 151 Me. 400—State v. 
Ela, 8 A.2d 589, 136 Me. 303—State 
v. Caliendo, 4 A.2d 837, 136 Me. 139 
—State v. Parento, 197 A 156, 135 
Me. 353. 

Md.—Thomas v. State, 112 A.2d 913, 
206 Md. 575—State v. Lassotovitch, 
159 A. 362, 162 Md. 147. 

Mich.—People v. Sobczak, 73 N.W.2d 
921, 344 Mich. 465. 

Miss.—McMillian v. State, 67 So.2d 
290, 218 Miss. 264—Sellers v. City 
of Picayune, 32 So.2d 450, 202 
Miss. 741. 

Mo.—State v. Shawley, 67 S.W.2d 74, 
334 Mo. 352—State v. Fuller, 268 
S.W. 45, 306 Mo. 484—State v. Rem- 
ley, 237 S.W. 489—State v. Hollis, 
225 S.W. 952, 284 Mo. 627, 

Mont.—State v. Keckonen, 84 P.2d 
341, 107 Mont. 253—State v. Smith, 
194 P. 131, 68 Mont. 567. 

Neb.—Behrens v. State, 1 N.W.2d 
289, 140 Neb. 671. 
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accused of any crime, 37 and it applies to every ele- 
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tion of innocence exists in every criminal case 34 
and extends to every person 35 and corporation 36 


N.J.—State v. Demko, 152 A.2d 167, 
56 N.J.Super. 193—State v. Christy, 
98 A2d 118, 26 N.J.Super. 459. 

State v. D’Orio, 51 A.2d 97, 136 
N.J.Law 204—State v. Barts, 38 A. 
2d 838, 132 N.J.Law 74, affirmed 40 
A.2d 639, 132 N.J.Law 420—State 
v. Young, 108 A. 215, 93 N.J.Law 
396. 

In re Larkin, 142 A. 822, 103 N. 
J.Eq. 195. 

State v. Borg, 152 A. 788, 9 N.J. 
Misc. 59. 

N.Y.—People v. Hill, 227 N.Y.S. 285, 
131 Misc. 521. 

People v. Quintano, 25 N.Y.S.2d 
269. 

N.C.—State v. Cephus, 80 S.E.2d 147, 
239 N.C. 521—State v. Harvey, 44 
S.E.2d 472, 228 N.C. 62—State v. 
Harris, 28 S.E.2d 232, 223 N.C. 697 
—State v. McKinnon, 25 S.E.2d 
606, 223 N.C. 160—State v. Ship- 
man, 163 S.E. 657, 202 N.C. 518- 
State v. Singleton, 110 S.E. 846, 
183 N.C. 738—State v. WIndley, 100 
S.E. 116, 178 N.C. 670. 

Ohio.—State v. Larason, Com.Pl., 143 
N.E.2d 502—State ex rel. Miller v. 
Keefe, Com.Pl., 141 N.E.2d 248, re¬ 
versed on other grounds 152 NJE. 
2d 113, 168 Ohio St. 234. 

State v. Reid, Mun., 156 N.E.2d 
510. 

State v. Gibbs, 9 Ohio N.P..N.S., 
129, affirmed 82 Ohio St. 457, 8 
Ohio L.Rep. 107, 55 Cinc.L.Bul. 214. 

Okl.—Place v. State, Cr., 300 P.2d 
666—Dees v. State, 160 F.2d 406, 81 
Okl.Cr. 48—Hill v. State, 137 F.2d 
261, 76 Okl.Cr. 371. 

Or.—State v. Johnson, 259 P. 423, 122 
Or. 399. 

Pa.—Commonwealth v. O'Keefe, 148 
A. 73, 298 Pa. 169. 

Commonwealth v. Mihalau, 16 A. 
2d 656, 142 Pa.Super. 433. 

Commonwealth v. Grimm, 5 Pa. 
DIst. & Co. 287. 

Commonwealth v. Rothermel, 
Quar.Sess., 27 Northumb.Leg.J. 165 
—Commonwealth v. Drago, O. & T., 
88 Pittsb.Leg.J. 647. 

R.I.—State v. Montella, 149 A.2d 919. 

Tenn.—Hooper v. State, 325 S.W.2d 
561—Gray v. State, 235 S.W.2d 20, 
191 Tenn. 526—Caldwell v. State, 
48 S.W.2d 1087, 164 Tenn. 325. 

Tex.—Runnels v. State, 213 S.W.2d 
545, 152 Tex.Cr. 268—Cloud v. 

State, 202 S.W.2d 846, 150 Tex.Cr. 
458—Me Grew v. State, 143 S.W.2d 
946, 140 Tex.Cr. 77—Baum v. State, 
111 S.W.2d 278, 133 Tex.Cr. 349- 
Heller v. State, 1 S.W.2d 291, 108 
Tex.Cr. 344—White v. State, 236 S. 
W. 745, 90 Tex.Cr. 584—Slaughter 
v. State, 218 S.W. 767, 86 Tex.Cr. 
527. 

Va.—Holland v. Commonwealth, 55 
S.E.2d 437, 190 Va. 32—Carson v. 


Commonwealth, 49 S.E.2d 704, 188 
Va. 398—New v. H. E. Harman 
Coal Corp., 26 S.E.2d 39, 181 Va. 
627—Elliott v. Commonwealth, 1 S. 
E.2d 273, 172 Va. 595—Hilton v. 
Commonwealth, 117 S.E. 840, 136 
Va. 721. 

W.Va.—State v. Reppert, 52 S.E.2d 
820, 132 W.Va. 675. 

16 C.J. p 534 note 37—42 C.J. p 1372 
note 81. 

There Is strong presumption that 
person is innocent of crime or wrong. 
Cal.—Uhler v. Superior Court in and 
for Fresno County, 255 P.2d 29, 
117 C.A.2d 147, rehearing denied 
256 P.2d 90, 117 CA.2d 147. 
Conjugal relation 
Law presumes innocence of crime 
in all cases, and there is no added 
presumption of innocence arising 
from the conjugal relation. 

Ala.—Lakey v. State, 61 So.2d 117, 
258 Ala. 116. 

Where plea of nolo contendere had 
been denied, defendants had benefit 
of presumption of innocence, and 
such presumption would remain in 
their favor unless government 
should sustain its burden of estab¬ 
lishing proof beyond a reasonable 
doubt. 

U.S.—U. S. v. Standard Ultramarine 
and Color Co., D.C.N.Y., 137 F.Supp. 
167. 

Innocent of other crimes 

In prosecution for attempted in¬ 
come tax evasion, in which govern¬ 
ment utilized cash receipts and ex¬ 
penditures method of proving unre¬ 
ported income, it would be presumed 
that accused was not the recipient of 
income from illegal sources. 

U.S.—Ford v. U. S., C.A.Tex., 210 F.2d 
313. 

Under Spanish law presumption of 
innocence does not prevail. 

U.S.—U. S. v. Alvarez, 1 Off.Gaz. 348. 

34. U.S.— Corpus Juris Secundum 
quoted In Snitger v. State, 199 So. 
745, 746, 29 Ala.App. 597. 

Del.—State v. Rothwell, 92 A 859, 
28 Del. 312. 

Ga.—Kelly v. State, 49 S.E.2d 489, 
204 Ga. 239. 

Ill.—People v. Casey, 77 N.E.2d 812, 
399 Ill. 374, 11 A.L.R.2d 865. 

N.Y.—People v. Hlldebrandt, 126 N. 
E.2d 377, 308 N.Y. 397. 

People v. Gillette, 31 N.Y.S.2d 
858, 177 Misc. 702. 

16 C.J. p 535 note 38. ! 

Unlicensed practice of optometry 
Ohio.—State v. Barhorst, 153 N.E.2d 
514, 106 Ohio App. 335. 

Violation of Federal Food, Drug, and 
Cosmetic Act 

Proceeding charging accused with 
shipping in interstate commerce 
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frozen eggs, which consisted in 
whole or in part of decomposed sub¬ 
stance in violation of Federal Food, 
Drug, and Cosmetic Act, is a crim¬ 
inal proceeding in which the burden 
of proving allegations in information 
beyond a reasonable doubt rests on 
the government and accused is enti¬ 
tled to his recognized presumption 
of innocence. 

U.S.—U. S. v. Commercial Creamery 
Co., D.C.Wash., 43 F.Supp. 714. 

35. Ala.— Corpus Juris Secundum 
quoted in Snitzer v. State, 199 So. 
745, 746, 29 Ala.App. 597. 

Ark.—Woodland v. State, 160 S.W. 
875, 110 Ark. 15. 

Ky.—Patton v. Commonwealth, 160 
S.W.2d 180, 289 Ky. 771. 

Mo.—State v. Bohannon, 234 S.W.2d 
793, 361 Mo. 380. 

N.J.—State v. Riley, 140 A.2d 543, 
49 N.J.Super. 570, affirmed in part 
145 A.2d 601, 28 N.J. 188, appeal 
dismissed Riley v. New Jersey, 79 
S.Ct. 891, 359 U.S. 313, 3 L.Ed.2d 
832, certiorari denied 80 S.Ct. 166, 
361 U.S. 879, 4 L.Ed.2d 117. 

N.Y.—People v. Saul, 176 N.Y.S.2d 
405, 12 Misc.2d 356. 

Pa.—Commonwealth v. Stankus, 71 
Pa.Super. 286. 

W.Va.—State v. Winkler, 95 S.E.2d 
57, 142 W.Va. 266. 

16 C.J. p 535 note 39. 

Everyone is innocent in eyes of the 
law until convicted. 

La.—State v. Straughan, 87 So.2d 523, 
229 La. 1036. 

Even most vicious person Is pre¬ 
sumed innocent until proved guilty. 
N.Y.—People v. Moskowitz, 38 N.Y. 

S.2d 189. 

Conspiracy 

Rule of presumption of innocence 
applies to each individual accused 
of conspiracy. 

Utah.—State v. Musser, 175 P.2d 724, 
110 Utah 534, vacated 68 S.Ct. 397, 
333 U.S. 95, 92 L.Ed. 564. 

Habitual Criminal Act did not take 
presumption of innocence away from 
accused. 

Ind.—Smith v. State, 87 N.E.2d 881, 
227 Ind. 672. 

36. Mont.—State v. Northern Pac. 
R. Co., Ill P. 141, 41 Mont. 557. 

37. U.S.—Johnson v. U. S., C.A.Ark., 
195 F.2d 673. 

Ala.— Corpus Juris Secundum quoted 

in Snitzer v. State, 199 So. 745, 746, 
29 Ala.App. 597. 

Ark.—Woodland v. State, 160 S.W. 
875, 110 Ark. 15. 

N.Y.—People v. Shapiro, 152 N.E.2d 
65, 4 N.Y.2d 597, 176 N.Y.S.2d 632, 
69 A.L.R.2d 973. 

People v. Di Manno, 182 N.Y.S.2d 
937, 15 Misc.2d 644—People v. Mar- 
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ment of the crime charged. 38 It follows that an in¬ 
dictment or charge does not raise a presumption 
of guilt. 38 * 5 

The presumption of innocence may only be over¬ 
come by means of a fair and impartial trial, 39 and 
it exists notwithstanding a failure by accused to 
testify, 40 or to make a statement denying his guilt, 41 
or to offer evidence of his good character, 42 or any 
evidence. 43 It is not destroyed by the fact that ac¬ 
cused was in the company of the one who commit¬ 
ted the offense, 44 or by the fact that his situation at 
the time of his arrest was reprehensible and disrep¬ 
utable, 45 or by mere proof that accused had an op- 
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portunity to commit the crime charged; 46 nor is the 
presumption prejudiced by the failure of either the 
prosecution or accused to name the guilty party. 47 

b. Nature and Effect 

The presumption of Innocence requires the prosecu¬ 
tion to prove the guilt of the accused beyond a reason¬ 
able doubt; and some authorities hold that that Is the 
only function of the presumption, whereas others regard 
the presumption as evidence. 

The presumption of innocence is a conclusion 
drawn by the law in favor of accused, by virtue 
whereof, when brought to trial on a criminal charge, 
he must be acquitted, unless he is proved to be 


tindale, 162 N.Y.S.2d 806, 6 Misc.2d 
86—People v. Baker, 163 N.Y.S.2d 
339, 2 Misc.2d 600. 

Okl.—Cullars v. State, Cr., 347 P.2d 
663. 

Or.—Nanny v. Oregon Liquor Con¬ 
trol Commission, 171 P.2d 360, 179 
Or. 274. 

Wash.—State v. Clark, 107 P. 1047, 
68 Wash. 128. 

Repellent charge does not destroy 
presumption of innocence or justify 
a conviction on evidence which is 
neither competent nor trustworthy. 

D.C.—Brown v. U. S., 162 F.2d 138, 
80 U.S.App.D.C. 270. 

Sex perversion 

Presumption of innocence follows 
accused who is charged with com¬ 
mission of sex perversion. 

Cal.—People v. Angier, 112 P.2d 659, 
44 CA.2d 417. 

Criminal contempt 
Person charged with criminal con¬ 
tempt is entitled to the benefit of the 
usual presumption of innocence. 

Va.—Bryant v. Commonwealth, 93 S. 

E.2d 130, 198 Ya. 148. 

38. U.S.—Morissette v. U. S., Mich., 
72 S.Ct. 240, 342 U.S. 246, 96 L.Ed. 
288. 

U. S. v. Guthrie, D.C.Ohio, 171 F. 
628. 

U. S. v. Foster, D.C.N.Y., 9 F.R. 
D. 367. 

Ala.— Corpus Juris Secundum quoted 

in Snitzer v. State, 199 So. 745, 746, 
29 AlaApp. 597. 

Miss.—Cook v. State, 38 So. 110, 85 
Miss. 738. 

Va.—Harrison v. Commonwealth, 32 
S.E.2d 136, 183 Va. 394. 

Corpus delicti 

R.I.—State v. Montella, 149 A.2d 919. 

38.5 U.S.—U. S. v. Dried Fruit Ass’n 
of California, D.C.Cal., 4 F.R.D. 1. 
Ala.—Holman v. State, 69 So.2d 620, 
36 AlaApp. 474. 

Fla.—Mitchell v. State, 26 So.2d 73, 
157 Fla. 121. 

Mo.—Holden v. Berberich, 174 S.W. 
2d 791, 361 Mo. 995, 149 A.L.R. 929. 


N.Y.—People v. Page, 49 N.Y.S.2d 
790, 182 Misc. 253. 

Or.—State v. Fitzgerald, 205 P.2d 
549, 186 Or. 301, modified on other 
grounds 206 P.2d 808, 186 Or. 301. 
An indictment is not evidence 
against accused and does not affect 
the presumption of innocence that 
the law throws around him. 

U.S.—Poretto v. U. S., CALa., 196 

F.2d 392. 

U. S. v. Foster, D.C.N.Y., 9 FJR. 
D. 367. 

Crime must be proved, not presumed 

N.Y.—People v. Moskowitz, 38 N.Y. 
S.2d 189. 

Presumption not overcome by indict¬ 
ment 

Presumption of innocence is not 
overcome by the fact that accused 
has been arrested and indicted. 

Pa.—Commonwealth v. Smihal, 126 
A.2d 523, 182 Pa.Super. 232. 

Arrest 

(1) An arrest is not evidence of 
either conviction of crime or of mis¬ 
conduct, since it is in effect only a 
charge or accusation of wrongdoing, 
and the law presumes one so ac¬ 
cused to be innocent until his guilt 
has been established in a court of 
competent jurisdiction, by legally 
admissible evidence, beyond reason¬ 
able doubt. 

Wash.—Lundberg v. Baumgartner, 
106 P.2d 566, 5 Wash.2d 619. 

(2) Probable cause for arrest can¬ 
not be found from submissiveness, 
and presumption of innocence is not 
lost or impaired by neglect to argue 
with the policeman. 

U.S.—U. S. v. Di Re, N.Y., 68 S.Ct. 
222, 332 U.S. 581, 92 L.Ed. 210. 

39. Ala.— Corpus Juris Secundum 
quoted in Snitzer v. State, 199 So. 
745, 746, 29 Ala.App. 597. 

Ky.—-Spencer v. Commonwealth, 232 
S.W. 381, 192 Ky. 232. 

Pa.—Commonwealth v. Balles, 50 A. 
2d 729, 160 Pa.Super. 148. 

40. Ala.— Corpus Juris Secundum 
quoted in Snitzer v. State, 199 So. 
745, 746, 29 Ala.App. 597. 
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N.C.—State v. Spivey, 153 S.E. 255, 
198 N.C. 655—State v. McLeod, 152 
S.E. 895, 198 N.C. 649—State v. 
Tucker, 130 S.E. 720, 190 N.C. 708. 

41. Ala.— Corpus Juris Secundum 
quoted in Snitzer v. State, 199 So. 
745, 746, 29 AlaApp. 597. 

Ga.—Jones v. State, 82 S.E. 470, 14 
GaApp. 811. 

42. Ala.— Corpus Juris Secundum 
quoted in Snitzer v. State, 199 So. 
745, 746, 29 AlaApp. 597. 

N.Y.—People v. Roach, 109 N.E. 618, 
215 N.Y. 592, Ann.Cas.l917A 410. 

43. Ala.— Corpus Juris Secundum 
quoted in Snitzer v. State, 199 So. 
745, 746, 29 Ala.App. 597. 

Ga.—Jones v. State, 82 SJE. 470, 14 
GaApp. 811. 

La.—State v. Armitage, 118 So. 696, 
167 La. 70. 

N.C.—State v. Allen, 150 S.E. 337, 
197 N.C. 684. 

44. Ala.— Corpus Juris Secundum 
quoted in Snitzer v. State, 199 So. 
745, 746, 29 AlaApp. 597. 

Iowa.—State v. Farr, 33 Iowa 553. 

45. Ala.— Corpus Juris Secundum 
quoted in Snitzer v. State, 199 So. 
745, 746, 29 AlaApp. 597—Ersklne 
v. State, 107 So. 720, 21 AlaApp. 
307. 

Presence at still 

In prosecution for unlawful manu¬ 
facture of whiskey and possessing 
an illicit still, mere presence of a 
person at a still is not sufficient of 
itself to overcome presumption of 
innocence. 

Ala.—Ballard v. State, 42 So.2d 471, 
34 AlaApp. 543, certiorari denied 
42 So.2d 473, 252 Ala. 605. 

46. Ala.—Corpus Juris Secundum 
quoted in Snitzer v. State, 199 So. 
745, 746, 29 AlaApp. 597. 

Ind.—Sams v. State, 145 N.E. 773, 
195 Ind. 497. 

47. Va.—Holland v. Commonwealth, 
55 S.E.2d 437, 190 Va. 32—Thomas 
v. Commonwealth, 46 S.E.2d 388, 
187 Va. 265—Sutherland v. Com¬ 
monwealth, 198 S.E. 452, 171 Va. 
485. 
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guilty. 48 The presumption may be rebutted, 48 - 5 
and the prosecution is required to introduce evi¬ 
dence establishing the guilt of accused beyond a 
reasonable doubt. 49 It is an artificial, 50 refragable 51 
presumption both of fact and of law, 52 which may 


not be ignored. 53 It is founded on the first princi¬ 
ples of justice, 54 and is intended, not to protect the 
guilty, 55 but to prevent, so far as human agencies 
can, the conviction of an innocent person. 56 


48. U.S.—Coffin v. U. S„ Ind., 15 S. 
Ct 394, 156 U.S. 432, 39 L.Ed. 481. 

Reynolds v. U. S., C.A., 238 F.2d 
460, 16 Alaska 502—Blim v. U. S., 
C.C.A.I11., 68 F.2d 484. 

Wolf v. TJ. S., S.C., 238 F. 902, 
152 C.C.A. 36. 

Ala.— Corpus Juris Secundum quoted 

In Snitzer v. State, 199 So. 745, 746, 
29 Ala.App. 597. 

Pa.—Commonwealth v. McSorley, 

150 A.2d 570, 189 Pa.Super. 225. 
Presumption of Innocence means 
that one accused of crime has the 
right to have the jury take such pre¬ 
sumption to the jury room with 
them as the voice of the law, say¬ 
ing In effect: “You are not to guess 
or speculate as to this man's guilt. 
He is innocent, unless the evidence 
convinces you of his guilt to a moral 
certainty.’* 

U.S.—Dodson v. U. S., C.C.A.Va., 23 
F.2d 401, followed in Turner v. U. 
S., 25 F.2d 1023. 

Presumption of Innocence does 
not mean that a verdict must be 
overturned because the presumption 
of the jury, from evidence warrant¬ 
ing such inference, was that accused 
was guilty. 

Colo.—Wolfe v. People, 6 P.2d 927, 
90 Colo. 102. 

48.5 Ala.—Roley v. State, 103 So.2d 
829, 39 Ala.App. 408, certiorari de¬ 
nied 103 So.2d 831, 267 Ala. 697. 
Cal.—People v. Hewlett, 239 P.2d 
150, 108 CA-.2d 358, certiorari de¬ 
nied Hewlett v. People of State of 
California, 72 S.Ct. 1084, 343 U.S. 
981, 96 L.Ed. 1372, rehearing de¬ 
nied 73 S.Ct. 50, 344 U.S. 849, 97 
LJEd. 660, rehearing denied 73 S. 
Ct. 173, 344 U.S. 882, 97 L.Ed. 683. 

People v. Stolzoff, 162 P.2d 743, 
71 C.A.2d Supp. 849. 

49. Ala.— Corpus Juris Secundum 
quoted In Snitzer v. State, 199 So. 
745, 746, 29 Ala.App. 697. 

D.C.—Dowell v. U. S., Mun.App. f 87 
A.2d 630. 

Fla.—McKenna v. State, 161 So. 561, 
119 Fla. 576—Baggett v. State, 114 

So. 236, 94 Fla. 252. 

Ind.—Osborn v. State, 154 N.E. 865, 
199 Ind. 44. 

La.—State v. Kelley, 73 So.2d 437, 
225 La. 495. 

Mich.—People v. Neal, 287 N.W. 403, 
290 Mich. 123. 

Pa.—Commonwealth v. Russogulo, 
106 A. 180, 263 Pa. 93. 

Proof by state required 

Presumption of innocence must be 
overcome by proof on part of state. 


Mo.—State v. Galbraith, 50 S.W.2d 
1035, 330 Mo. 801. 

Suspicion 

(1) Suspicion is not evidence 
which will overcome presumption of 
innocence. 

U.S.—Morel v. U. S., C.C.A.Ohio, 127 
F.2d 827. 

Ky.—Patton v. Commonwealth, 160 
S.W.2d 180, 289 Ky. 771. 

(2) Accused must be proved guilty 
beyond a reasonable doubt of the 
crime charged, and facts which 
would warrant a suspicion, however 
strong, do not overcome the pre¬ 
sumption of innocence. 

Ala.—Turner v. State, 35 So.2d 624, 
33 Ala.App. 607—Coffey v. State, 
12 So.2d 863, 31 Ala.App. 120. 

50. Nev.—State v. Skinner, 139 P. 
773, 37 Nev. 107. 

51. Cal.—People v. Tom Woo, 184 P. 
389, 181 C. 315. 

Wash.—State v. Gray, 167 P. 951, 98 
Wash. 279. 

Presumption may he overcome by 
evidence, produced by state, or ac¬ 
cused. 

Ala.—Burk v. State, 114 So. 72, 216 
Ala. 655. 

52. Neb.— Corpus Juris quoted in 

Nanfito v. State, 287 N.W. 58, 63, 
136 Neb. 658. 

16 C.J. p 535 note 48. 

53. Ala.—Campbell v. State, 182 So. 
89, 28 Ala.App. 240. 

Not an idle presumption 
Ohio.—State v. Lutz, Com.Pl., 113 N. 
E.2d 757. 

54. Ala.— Corpus Juris Secundum 
quoted in Snitzer v. State, 199 So. 
745, 746, 29 Ala.App. 597. 

Me.— Corpus Juris Secundum quoted 
in State v. Hudon, 52 A.2d 520, 525, 
142 Me. 337. 

Neb.— Corpus Juris quoted in Nanfito 
v. State, 287 N.W. 58, 63, 13S Neb. 
658. 

Okl.—Monaghan v. State, 134 P. 77, 
10 Okl.Cr. 89, 46 L.R.A..N.S., 1149. 
No express constitutional provision 
Presumption of innocence is not 
predicated on any express provision 
of the Federal Constitution, but on 
ancient concepts antedating the de¬ 
velopment of the common law. 

U.S.—Reynolds v. U. S., C.A., 238 F. 

2d 460, 16 Alaska 502. 

Humane theory 

Presumption of innocence in a 
criminal trial is not based on a hu¬ 
man instinct, but is a humane theory 
and persists because that is a fea¬ 
ture of the theory. 
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Ala.—Wilson v. State, 8 So.2d 422 
243 Ala. 1. 

Fundamental right 

(1) Presumption of innocence is 
fundamental right which should be 
preserved. 

Fla.—Shargaa v. State, 102 So.2d 814, 
certiorari denied Shargaa v. State 
of Florida, 79 S.Ct. 114, 358 U.S. 
873, 3 L.Ed.2d 104. 

(2) Presumption of innocence is 
one of the fundamental rights of an 
American citizen. 

N.Y.—People v. Di Manno, 182 N.Y. 
S.2d 937, 15 Misc.2d 644. 

Essential of due process 

Presumption of innocence is no 
slight matter but is one of the great 
principles embedded in our system of 
justice and is an essential of due 
process of law. 

N.J.—State v. Cynkowski, 88 A.2d 
220, 19 N.J.Super. 243, affirmed 92 
A.2d 782, 10 N.J. 571. 

55. U.S.—Reynolds v. U. S., C.A., 
238 F.2d 460, 16 Alaska 502. 

Ala.— Corpus Juris Secundum quoted 
in Snitzer v. State, 199 So. 745, 746, 
29 Ala.App. 597. 

Cal.—People v. Hill, 175 P.2d 45, 77 
C.A.2d 287. 

La.—State Bd. of Medical Examiners 
v. McHenery, App., 69 So.2d 592. 
Me.— Corpus Juris Secundum quoted 
in State v. Hudon, 52 A.2d 520, 525, 
142 Me. 337. 

Mont.—State v. Hanlon, 100 P. 1035, 
38 Mont. 557. 

Neb.— Corpus Juris quoted in Nan¬ 
fito v. State, 287 N.W. 58, 63, 136 
Neb. 658. 

56. U.S.—Reynolds v. U. S., C.A., 
238 F.2d 460, 16 Alaska 502. 

Ala.— Corpus Juris Secundum cited 
in Wilson v. State, 8 So.2d 422, 441, 
243 Ala. 1. 

Corpus Juris Secundum quoted 

in Snitzer v. State, 199 So. 745, 746, 
29 Ala.App. 597. 

Cal.—People v. Hill, 175 P.2d 45, 77 
C.A.2d 287. 

La.— Corpus Juris Secundum cited in 

State Bd. of Medical Examiners v. 
McHenery, App., 69 So.2d 592, 596. 
Me.— Corpus Juris Secundum quoted 
in State v. Hudon, 52 A.2d 520, 
525, 143 Me. 337. 

Neb.— Corpus Juris quoted in Nan¬ 
fito v. State, 287 N.W. 58, 63, 136 
Neb. 658. 

Utah.—State v. Sullivan, 307 P.2d 
212, 6 Utah 2d 110, certiorari de¬ 
nied Sullivan v. State of Utah, 78 
S.Ct. 74, 355 U.S. 848, 2 L.Ed.2d 57. 
16 C.J. p 535 note 51. 
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Some authorities regard the presumption of in¬ 
nocence as evidence 57 or hold that the presumption 
must be weighed along with the evidence in arriving 
at a verdict. 57 * 6 However, this doctrine has been 
much criticized by courts and writers on the law of 
evidence, 58 and some courts flatly refuse to adopt 
it 59 and hold that the presumption of innocence 
is not evidence, 60 but is a rule of law by which the 
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necessity for evidence may be determined, 61 its 
only function being to cast on the state the burden 
of proving the guilt of accused beyond all reasonable 
doubt. 62 In accordance with the latter view, while 
there is authority to the contrary, 63 it is considered 
that the presumption of innocence is synonymous 
with the reasonable doubt rule. 64 


State has duty to concern Itself 
as much in having the innocent ac¬ 
quitted as in securing conviction of 
the guilty. 

Colo.—stull v. People, 344 P.2d 455. 
Ga.—Bibb County v. Hancock, 86 S. 

E.2d 511, 211 Ga. 429. 

La.—State v. Dorsey, 22 So.2d 273, 
207 La. 928. 

Cloak and shield 

Presumption of innocence is a 
cloak and shield that accused in a 
criminal prosecution has right to 
substantially rely on. 

N.J.—State v. Ultra Motors, Inc., 121 
A.2d 773, 40 N.J.Super. 54. 

57. Ala.—Williams v. State, 2 So.2d 
423, 241 Ala. 348—Vinson v. State, 
194 So. 705, 29 Ala. 234—Ex parte 
Grimmett, 152 So. 263, 228 Ala. 1— 
Burke v. State, 114 So. 72, 216 Ala. 
655. 

Holman v. State, 59 So.2d 620, 36 
Ala.App. 474—Degro v. State, 38 
So.2d 354, 34 Ala.App. 232—Deal v. 
State, 13 So.2d 688, 31 Ala.App. 
183—Riley v. State, 187 So. 247, 28 
AlaA.pp. 389—Harris v. State, 143 
So. 242, 25 Ala.App. 215—Carr v. 
State, 131 So. 457, 24 Ala.App. 139 
—Gladden v. State, 125 So. 398, 23 
Ala.App. 416—Salter v. State, 112 
So. 538, 22 Ala.App. 86. 

Ark.—Cranford v. State, 245 S.W. 
189, 156 Ark. 39. 

Ga.—McKibben v. State, 200 S.E. 

814, 59 Ga.App. 345. 

Mont.—State v. Gilbert, 232 P.2d 338, 
125 Mont. 104. 

Neb.—Schluter v. State, 37 N.W.2d 
396, 151 Neb. 284—Behrens v. 

State, 1 N.W.2d 289, 140 Neb. 671- 
Bourne v. State, 216 N.W. 173, 116 
Neb. 141. 

16 C.J. p 535 note 54. 

Presumption of Innocence is evi¬ 
dentiary fact and attends accused 
throughout his trial and until his 
guilt has been established by the ev¬ 
idence beyond a reasonable doubt. 

Ala.—Williams v. State, 8 So.2d 271, 
30 Ala.App. 495, certiorari denied 
8 So.2d 274, 243 Ala. 34—Gibbs v. 
State, 192 So. 514, 29 Ala.App. 113, 
certiorari denied 192 So. 515, 238 
Ala. 592. 

Fla.—Rivers v. State, 192 So. 190, 
140 Fla. 487. 

Ga.—Rhodes v. State, 13 S.E.2d 201, 
64 Ga-App. 367. 

22A C.J.S.—22 


Instrument of proof 
Legal presumption in favor of in¬ 
nocence of accused is an Instrument 
of proof on his behalf. 

Ga.—Brock v. State, 85 S.E.2d 177, 91 
Ga.App. 141. 

Not merely procedural 
Presumption of Innocence of every 
person charged with crime is not 
merely procedural, but substantive, 
basic, and without exception. 

Mo.—State v. Barton, 236 S.W.2d 596, 
361 Mo. 780. 

57.5 Cal.—People v. Hill, 175 P.2d 
45, 77 C.A.2d 287. 

Va.—Smith v. Commonwealth, 64 S.E. 
2d 761, 192 Va. 186. 

W.Va.—State v. Pietranton, 84 S.E.2d 
774, 140 W.Va. 444. 

58. N.C.—State v. Boswell, 139 S.E. 
374, 194 N.C. 2C0. 

16 C.J. p 535 note 55. 

59. N.C.—State v. Boswell, supra. 

16 C.J*. p 535 note 56. 

60. U.S.—Harrell v. U. S., C.A.Ala., 
220 F.2d 616—U. S. v. Nimerick, C. 
C.A.Vt., 118 F.2d 464, 152 A.L.R. 
620, certiorari denied Nimerick v. 
U. S., 61 S.Ct. 1117, 313 U.S. 592, 
85 L.Ed. 1546. 

Conn.—State v. Hayes, 18 A.2d 895, 
127 Conn. 543—State v. Gardner, 
151 A. 349, 112 Conn. 121. 

Fla.—McKenna v. State, 161 So. 561, 
119 Fla. 576. 

Ill.—People v. Grant, 144 N.E. 813, 
313 Ill. 69. 

People v. Isonhart, 259 Ill.App. 
9. 

Mass.—Commonwealth v. Devlin, 141 
N.E.2d 269, 335 Mass. 555—Com¬ 
monwealth v. Powers, 200 N.E. 562, 
294 Mass. 59—Commonwealth v. 
Madeiros, 151 N.E. 297, 255 Mass. 
304, 47 A.L.R. 962. 

Miss.—Carr v. State, 4 So.2d 887, 192 
Miss. 152. 

N.C.—State v. Boswell, 139 S.E. 374, 
194 N.C. 260. 

Vt.—State v. Demag, 108 A.2d 390, 
118 Vt. 273. 

16 C.J. p 535 note 57. 

Well considered case 
N.C.—State v. Boswell, 139 S.E. 374, 
194 N.C. 260. 

Great weight of authority, as well 
as weight of reason, holds that the 
presumption of Innocence is not to 
be regarded as evidence. 

Ill.—People v. Grant, 144 N.E. 813, 
313 Ill. G9. 


No probative quality 
The presumption of innocence, of 
itself alone, contributes no evidence 
and has no probative quality, so it 
need not be overcome by evidence, 
but it is sufficient that enough re¬ 
butting evidence is admitted to make 
a question for the jury on the point 
involved, and when this is done, the 
presumption disappears. 

Vt.—State v. Lizotte, 197 A. 396, 109 
Vt. 378. 

61. III.—People v. Grant, 144 N.E. 
813, 313 Ill. 69. 

People v. Isonhart, 259 Ill.App. 
9. 

Miss.—Carr v. State, 4 So.2d 887, 192 
Miss. 152. 

62. Conn.—State v. Hayes, 18 A.2d 
895, 127 Conn. 543—State v. Gard¬ 
ner, 151 A. 349, 112 Conn. 121- 
State v. Colonese, 143 A. 561, 108 
Conn. 454. 

Fla.—McKenna v. State, 161 So. 561, 
119 Fla. 576. 

Miss.—Carr v. State, 4 So.2d 887, 192 
Miss. 152. 

Pa.— Corpus Juris quoted in Com¬ 
monwealth v. Russogulo, 106 A. 
180, 185, 263 Pa. 93. 

16 C.J. p 535 note 58. 

Procedural aid 

Presumption of innocence, as a 
procedural aid, compels the state to 
assume and maintain the burden of 
proving guilt, which burden never 
shifts to accused. 

Miss.—Carr v. State, 4 So.2d 887, 192 
Miss. 152. 

Assuming that presumption has: 
force of prima facie case and tem¬ 
porarily relieves accused from going 
forward with the evidence, that ia 
its sole office and effect. 

Fla.—McKenna v. State, 161 So. 561* 
119 Fla. 576. 

63. U.S.—Coffin v. U. S., Ind., 15 S, 
Ct. 394, 156 U.S. 432, 39 L.Ed. 481. 

Ga.—Butts v. State, 79 S.E. 87, 13: 

Ga.App. 274. 

16 C.J. p 535 note 59. 

64. N.C.—State v. Boswell, 139 S.E. 
374, 194 N.C. 260. 

16 C.J. p 536 note 60. 

Other side of coin 
Presumption of innocence is but 
reverse side of talisman which lays 
on prosecutor burden of proof of - 
guilt beyond reasonable doubt before 
law will countenance conviction, and 
since accused starts trial of Issue as. 
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The presumption of innocence requires that all 
doubts be resolved in favor of accused, 64 - 5 and it has 
been held that the presumption is sufficient to turn 
the scale in favor of accused where the case is 
doubtful. 65 The presumption of innocence is suffi¬ 
cient to put in issue the truth and credibility of all 
of the evidence offered against accused. 65 - 5 

The court and jury must resolve the facts and evi¬ 


dence on the theory of innocence rather than guilt 
if that can reasonably be done. 65 - 10 Thus, where 
the facts or evidence is equally susceptible of dif¬ 
ferent interpretations, the presumption requires 
the adoption of the interpretation which does not 
incriminate accused. 65 - 15 Where acts or circum¬ 
stances are attributable to either an innocent or a 
criminal cause, the innocent hypothesis will be adopt¬ 
ed. 65 - 20 The presumption of innocence requires that 


to guilt or innocence with clean slate, 
accused must, at that trial be treat¬ 
ed, even though a prisoner, as if no 
incriminating fact existed. 

U.S.—U. S. v. Schneiderman, D.C.Cal., 
102 F.Supp. 52, reversed on other 
grounds, C.A., Stack v. U. S., 193 F. 
2d 875. 

Presumption relates primarily to 
burden, of proof 

Presumption of Innocence in its 
practical application is intended to 
secure to accused a fair and Impar¬ 
tial trial as well as benefit of rule as 
to degree of proof required, and pre¬ 
sumption relates primarily to burden 
of proof. 

Nev.—In re Davidson, 186 P.2d 354, 
64 Nev. 514. 

64 J5 Neb.—Schluter v. State, 37 N. 
W.2d 396, 151 Neb. 284—Behrens v. 
State, 1 N.W.2d 289, 140 Neb. 671. 
Questions of law and fact 

In a criminal case, reasonable 
doubts on question of law as well as 
on questions of fact must be resolv¬ 
ed in favor of accused. 

Wash.—State v. Levy, 113 P.2d 306, 8 
Wash.2d 630. 

65. Cal.—People v. Hill, 175 P.2d 45, 
77 C.A.2d 287. 

Ind.—State v. Reichert, 80 N.E.2d 
289, 226 Ind. 358. 

Va.—Holland v. Commonwealth, 55 S. 
E.2d 437, 190 Va. 32—Thomas v. 
Commonwealth, 46 S.E.2d 388, 187 
Va. 265—Smith v. Commonwealth, 
40 S.E.2d 273, 185 Va. 800—Suther¬ 
land v. Commonwealth, 198 S.E. 
452, 171 Va. 485. 

Sufficient to authorize acquittal 
Presumption of innocence Is suffi¬ 
cient in itself to authorize acquittal. 
Ala.—Burk v. State, 114 So. 72, 216 
Ala. 655. 

inconsistent evidence 

Where commonwealth's testimony 
develops inconsistent proofs, such is 
sufficient alone to raise a reasonable 
doubt as to guilt and the presump¬ 
tion of innocence prevails. 

Pa.—Commonwealth v. Bozzelli, 146 
A.2d 74, 188 Pa.Super. 41. 

65.5 Ga.—Carter v. State, 49 S.E.2d 
492, 204 Ga. 242. 

N.C.—State v. Lackey, 111 S.E.2d 891, 
251 N.C. 686. 

65.10 Cal.—People v. Lowe, 286 P. 
697, 209 C. 199. 


Ill.—People v. Kelly, 136 N.E.2d 785, 
8 IU.2d 604, certiorari denied Kelly 
v. State of Illinois, 77 S.Ct 1050, 
353 U.S. 966, 1 L.Ed.2d 915—Peo¬ 
ple v. Sheppard, 83 N.E.2d 587, 402 
Ill. 347—People v. Bradley, 30 N. 
E.2d 636, 375 Ill. 182—People v. 
Bentley, 191 N.E. 230, 357 Ill, 82- 
People v. Dewachter, 187 N.E. 472, 
353 Ill. 266. 

People v. Scott, 102 N.E.2d 160, 
345 Ill.App. 73. 

Neb.—Bourne v. State, 216 N.W. 173, 
116 Neb. 141. 

All presumptions are in favor of 
innocence, and every person is pre¬ 
sumed innocent until proved guilty. 
Mo.—State v. Cheney, App., 305 S.W. 
2d 892. 

Mont.—State v. McLeod, 311 P.2d 400, 
131 Mont. 478. 

N.C.—State v. Takis, 28 S.E.2d 679, 
204 N.C. 140—State v. Kimbrell, 4 
S.E.2d 121, 191 S.C. 238. 
Circumstantial evidence 

(1) Presumption of Innocence is 
not overcome by circumstantial evi¬ 
dence which offers a reasonable hy¬ 
pothesis other than guilt. 

U.S.—U. S. v. Gasomiser Corp., D.C. 
Del., 7 F.R.D. 712. 

(2) Defendants in criminal cases 
based on circumstantial evidence 
alone are entitled to have their pre¬ 
sumption of innocence sustained as a 
matter of law when the inference of 
innocence is a reasonable one under 
the evidence. 

Del.—State v. Buckingham, 134 A.2d 
568, 11 Terry 469. 

Where criminal intent is at issue, 

if a conclusion consistent with inno¬ 
cence is reasonable, accused is enti¬ 
tled to the benefit of such conclusion. 
Me.—State v. Sullivan, 82 A.2d 629, 
146 Me. 381—State v. Wagner, 44 
A.2d 821, 141 Me. 403. 

65.15 Va.—Williams v. Common¬ 
wealth, 71 S.E.2d 73, 193 Va. 764— 
Holland v. Commonwealth, 55 S.E. 
2d 437, 190 Va. 32—Smith v. Com¬ 
monwealth, 40 S.E.2d 273, 185 Va. 
800—Sutherland v. Commonwealth, 
198 S.E. 452, 171 Va. 485. 

Similar statements 

(1) Where facts and all reasonable 
deductions from evidence present two 
theories, one theory of guilt and the 
other theory of innocence, the justice 
and humanity of law compel accept¬ 
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ance of theory consistent with inno¬ 
cence. 

Ga.—Barnwell v. State, 111 S.E.2d 
138, 100 Ga.App. 285—Scroggs v. 
State, 93 S.E.2d 583, 94 Ga.App. 28 
—Patrick v. State, 44 S.E.2d 297, 75 
Ga.App. 687—Davis v. State, 78 S. 
E. 866, IS Ga.App. 142. 

(2) Action that is consonant with 
innocence as well as guilt should be 
interpreted in light of innocence. 
N.V.—In re Rosen, 54 N.Y.S.2d 632. 

(3) If evidence is susceptible of 
two constructions or interpretations, 
each of which appears to be reason¬ 
able, and one of which points to guilt 
of accused, and other to his inno¬ 
cence, jury have duty to adopt inter¬ 
pretation which will admit of his in¬ 
nocence and reject that which points 
to his guilt. 

Cal.—People v. Watson, 299 P.2d 243, 
46 C.2d 818—People v. Roberts, 254 
P.2d 501, 40 C.2d 483. 

People v. Johnson, 289 P.2d 90, 
136 C.A.2d 665. 

People v. Malcolm, 269 P.2d 694, 
124 C.A.2d Supp. 902. 

N.J.—State v. Brezina, 133 A.2d 366, 
45 N.J.Super. 696. 

(4) Where facts of case afford op¬ 
posing presumptions of equal weight, 
of depravity of mind or innocence of 
purpose, scale should predominate 
on side of innocence. 

Ky.—Koch v. Commonwealth, 290 S. 
W.2d 783. 

(5) Crime is never presumed 
where conditions may be explained 
on an innocent hypothesis. 

Ill.—People v. Benson, 166 N.E.2d 80, 
19 I11.2d 50. 

Xiimits of rule 

Rule that if evidence is susceptible 
of two interpretations, each of which 
appears reasonable, and one of which 
points to guilt of accused and the 
other to his Innocence, the interpre¬ 
tation admitting of his innocence 
must be adopted, is applicable only 
to cases in which there are two op¬ 
posing interpretations each of which 
appears reasonable, and if one Inter¬ 
pretation appears reasonable and the 
other unreasonable, the reasonable 
interpretation must be adopted. 

Cal.—People v. Richards, 168 P.2d 
435, 74 C.A.2d 279—People v. Horo¬ 
witz, 161 P.2d 833, 70 C.A.2d 675. 

65*20 Ill.—People v. Benson, 166 N. 
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one be presumed to have acted with the least guilty presumption of innocence. 68 - 5 
intent consistent with his conduct. 65 - 25 The pre¬ 
sumption of innocence is not so strong that it com- c * Time of Operation 

pels a jury to disregard common sense based on The presumption of innocence usually attends the 
past experience and reasonable probabilities, 1 65.30 Reused before and durin a his triaI and until his convic “ 
and it does not require that jurors blind their eyes 

and shackle their reason in viewing the evidence. 66 Accused enters on the trial with the presumption 

of innocence in his favor. 69 He is entitled to the 
A general statutory presumption of innocence 67 benefit of the presumption before trial and during 

is identical with the common-law presumption. 68 A preliminary proceedings. 69 - 5 According to some au- 

statute or rule of law placing on accused the burden thorities, the presumption does not cease when the 

of proof or of coming forward with evidence as case is submitted to the jury, 70 but attends accused 

to a particular issue does not deprive him of the throughout the trial, 71 and accused is entitled to the 


E.2d 80, 19 Ill.2d 50—People v. 
Potter, 125 N.E.2d 510, 5 I11.2d 365 
—People v. Crego, 70 N.E.2d 578, 
395 Ill. 451—People v. Lynn, 52 N. 

E. 2d 166, 385 Ill. 165—People v. 
Burgard, 36 N.E.2d 558, 377 Ill. 
322 

People v. Altiere, 138 N.E.2d 61, 
11 Ill.App.2d 489. 

Pire 

When a house Is consumed hy Are 
and nothing appears but that fact, 
the law implies that the fire was the 
result of accident or some providen¬ 
tial cause rather than a criminal de¬ 
sign. 

Ga.—Pulliam v. State, 28 S.E.2d 139, 
196 Ga. 782. 

65.25 Ga.—Dorsey v. State, 34 S.E. 
135, 108 Ga. 477. 

Horton v. State, 41 S.E.2d 278, 
74 Ga.App. 723—Borders v. State, 6 
S.E.2d 795, 61 Ga.App. 573. 

65.30 Cal.—People v. Hewlett, 239 P. 
2d 150, 108 C.A.2d 358, certiorari 
denied Hewlett v. People of State 
of California, 72 S.Ct. 1084, 343 U.S. 
981, 96 L.Ed. 1372, rehearing de¬ 
nied 73 S.Ct. 50, 344 U.S. 849, 97 
L.Ed. 660, rehearing denied 73 S. 
Ct. 173, 344 U.S. 882, 97 L.Ed. 683. 

66. Cal.—People v. McDougal, 241 P. 
598, 74 C.A. 666. 

Md.—Jordan v. State, 148 A.2d 292, 
219 Md. 36, Jordan v. Maryland, 
80 S.Ct. 105, 361 U.S. 849, 4 L.Ed.2d 
87—Berry v. State, 95 A.2d 319, 
202 Md. 62. 

67. N.D.—Fried v. Olsen, 133 N.W. 
1041, 22 N.D. 381. 

68. Okl.—Monaghan v. State, 134 P. 
77, 10 Okl.Cr. 89, 46 L.R.A.,N.S., 
1149—Culpepper v. State, 111 P. 
679, 4 Okl.Cr. 103, 140 Am.S.R. 668, 
31 L.R.A.,N.S., 668. 

68.5 U.S.—'U. S. v. Fleischman, App. 
D.C., 70 S.Ct. 739, 339 U.S. 349, 94 
L.Ed. 906, rehearing denied 70 S.Ct. 
1017, 339 U.S. 991, 94 L.Ed. 1391. 

69. U.S.—Shepard v. U. S., Cal., 236 

F. 73, 149 C.C.A. 283. 

U. S. v. Schneiderman, D.C.Cal., 
106 F.Supp. 906. 

Ga.—Mundy v. State, 72 S.E. 300, 9 
GaApp. 835. 


[ Ind.—King v. State, 139 N.E.2d 547, 
236 Ind. 268. 

N.C.—State v. Creech, 51 S.E.2d 348, 
229 N.C. 662. 

W.Va.— Corpus Juris Secundum quot¬ 
ed at length la State v. Pietranton, 
84 S.E.2d 774, 787, 140 W.Va. 444. 

69.5 U.S.—'U. S. v. Koon Wah Lee, 
D.C.Hawaii, 6 F.R.D. 456. 
Indictment or Information 
Presumption of innocence was ap¬ 
plied In determining accused’s right 
to be prosecuted by indictment rath¬ 
er than information. 

N.Y.—People v. Otis, 46 N.Y.S.2d 423. 
Application for change of venue 
Despite suspicion of guilt which 
may issue from his prosecution, ac¬ 
cused is protected by presumption of 
innocence, rationally understood, and 
trial judge should not ignore that 
presumption, even in preliminary 
phases of prosecution when change 
of venue is sought. 

U.S.—U. S. v. White, D.C.Neb., 95 F. 

Supp. 544. 

Before grand jury 

Presumption of Innocence attends 
accused while his case Is being con¬ 
sidered by the grand jury, even pri¬ 
or to finding of Indictment and while 
grand jury is receiving evidence. 
N.Y.—People v. Duby, 114 N.Y.S.2d 
610—People v. Martinez, 26 N.Y.S. 
2d 537. 

70. Cal.—People v. O’Brien, 39 P. 
325, 106 C. 104. 

71. U.S.—Jencks v. U. S., C.A.Tex„ 
226 F.2d 540, reversed on other 
grounds 77 S.Ct. 1007, 353 U.S. 657, 
1 L.Ed.2d 1103—Brubaker v. U. S. f 
C.A.Tenn., 183 F.2d 894—U. S. v. 
Mann, C.CA.Ind., 108 F.2d 354— 
U. S. v. Brunett, D.C.Mo., 53 F.2d 
219. 

U. S. v. Murphy, D.C.N.Y., 253 F. 
404. 

U. S. v. Foster, D.C.N.Y„ 9 F.R.D. 
367. 

Ala.—Wilson v. State, 8 So.2d 422, 
243 Ala. 1. 

Rowland v. State, 20 So.2d 881, 
31 Ala.App. 605. 

Ark.—Cranford v. State, 245 S.W. 
189, 156 Ark. 39. 
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Cal.—People v. Barguera, 316 P.2d 
641, 154 C.A.2d 513—People v. Ben¬ 
der, 23 P.2d 439, 132 C.A. 753. 
D.C.—Bowers v. U. S., 202 F.2d 447, 
92 U.S.App.D.C. 79. 

Fla.—Broadnux v. State, 57 So.2d 651 
—!Finder v. State, 53 So.2d 639— 
Kilbee v. State, 53 So.2d 633—Cor¬ 
dell v. State, 25 So.2d 885, 157 Fla. 
295—Savage v. State, 11 So.2d 778, 
152 Fla. 367—Sanchez v. State, 182 
So. 645, 133 Fla. 160. 

Ga.—Kelly v. State, 49 S.E.2d 489, 
204 Ga. 239. 

Ill.—People v. Long, 95 N.E.2d 461, 
407 Ill. 210—People v. Tallmadge, 
159 N.E. 319, 328 Ill. 210. 

Ind.—McKee v. State, 154 N.E. 372, 
198 Ind. 590. 

Ky.—Johnson v. Commonwealth, 229 
S.W.2d 445, 312 Ky. 674. 

La.—State v. Kelley, 73 So.2d 437, 225 
La. 495. 

Mass.—Commonwealth v. Devlin, 141 
N.E.2d 269, 335 Mass. 555. 

Mo.—State v. Singleton, 243 S.W. 
147, 294 Mo. 346—State v. Bowman, 
243 S.W. 110, 294 Mo. 245—State v. 
Thompson, 238 S.W. 115—State v. 
Johnson, 225 S.W. 961. 

N.Y.—People v. Russell, 194 N.E. 
65, 266 N.Y. 147. 

People v. Matthews, 155 N.Y.S.2d 
873, 4 Mfsc.2d 278. 

N.C.—State v. Godwin, 42 S.E.2d 617, 
227 N.C. 449—State v. Ellis, 185 S. 
E. 663, 210 N.C. 166. 

Pa.—Commonwealth v. Barrish, 146 
A. 553, 297 Pa. 160. 

Commonwealth v. Richman, 1 A. 
2d 578, 132 Pa.Super. 529. 

S.D.—State v. Sonnenschein, 159 N. 
W. 101, 37 S.D. 585. 

Tex.—Massey v. State, 226 S.W.2d 
856, 154 Tex.Cr. 263. 

Va.—Garner v. Commonwealth, 43 S. 
E.2d 911, 186 Va. 600—Miller v. 
Commonwealth, 27 S.E.2d 57, 181 
Va. 906—Grosso v. Commonwealth, 
13 S.E.2d 285, 177 Va. 830—Boyd v. 
Commonwealth, 157 S.E. 546, 156 
Va. 934—Canter v. Commonwealth, 
96 S.E. 284, 123 Va. 794. 

Wis.—State v. Clack, 42 N.W.2d 491, 
257 Wis. 167—Deerkop v. State, 
219 N.W. 278, 196 Wis. 571. 

16 C.J. p 536 note 62. 
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benefit of the presumption at every stage, 72 until 
the close of the trial. 73 

It has been held that the presumption of innocence 
goes into the jury room 73 * 5 and continues until the 
jury arrive at their verdict 74 and accused is con¬ 


victed. 75 However, it would appear that the pre¬ 
sumption of innocence does not necessarily attend 
accused throughout the whole trial. 76 In any event, 
the presumption ceases on conviction. 76 - 5 

Common statements of the rule are that accused 


■Continuing presumption. 

In criminal cases, there is a con¬ 
tinuing presumption of innocence and 
state has a never-shifting burden to 
prove guilt beyond a reasonable 
■doubt. 

Pa.—Commonwealth v. Bonomo, 151 
A.2d 441, 396 Pa. 222 . 

* 12 . U.S.—Moore v. U. S., C.A.Va., 
271 F.2d 564—Gargotta v. U. S., 

C.C.A.MO., 77 F.2d 977. 

U. S. v. Koon Wah Lee, D.C.Ha- 
waii, 6 F.R.D. 456. 

Fla.—Kennedy v. State, 191 So. 193— 
Shultz v. State, 179 So. 764, 131 
Fla. 757—Grady v. State, 176 So. 
431, 129 Fla. 416. 

Ill.—People v. Bermingham, 134 N.E. 
54, 301 Ill. 513. 

Ind.—McKee v. State, 154 N.E. 372, 
198 Ind. 590. 

Mo.—State v. Fuldner, App., 274 S.W. 
521. 

Mont.—State v. Gilbert, 232 P.2d 338, 
123 Mont. 104. 

Nev.—State v. Teeter, 200 P.2d 657, 
65 Nev. 584. 

N.C.—State v. Carver, 195 S.E. 349, 
213 N.C. 150. 

Va.—Carson v. Commonwealth, 49 S. 
E.2d 704, 188 Va. 398—Boyd v. 
Commonwealth, 157 S.E. 546, 156 
Va. 934—Keeton v. Commonwealth, 
148 S.E. 783, 152 Va. 1036. 

W.Va.—State v. Pietranton, 84 S.E.2d 
774, 140 W.Va. 444. 

16 C.J. p 536 note 63. 

Argument of counsel 

Presumption of innocence of accus¬ 
ed obtains during the argument of 
counsel with as much force as when 
he is being arraigned. 

Tex.—McGrew v. State, 143 S.W.2d 
946, 140 Tex.Cr. 77. 

73 . Ind.—Sims v. State, 147 N.E. 
520, 197 Ind. 311. 

73 A R.I.—State v. Esposito, 54 A.2d 
1, 73 R.I. 94. 

W.Va.—State v. Pietranton, 84 S.E.2d 
774, 140 W.Va. 444. 

74 . U.S.—Bradford v. TJ. S. f C.C.A. 
La., 129 F.2d 274, reheard 130 F.2d 
6 30, certiorari denied 63 S.Ct. 205, 
317 U.S. 683, 87 L.Ed. 547. 

U. S. v. Haupt, D.C.IU., 47 F. 
Supp. 836, reversed on other 
grounds, C.C.A., 136 F.2d 661. 

D.C.—Curley v. U. S., 160 F.2d 229, 
81 U.S.AppJD.C. 389, certiorari de¬ 
nied 67 S.Ct. 1511, 331 U.S. 837, 91 
L.Ed. 1850, rehearing denied 67 S. 
Ct. 1729, 331 U.S. 869, 91 L.Ed. 187 2 , 
certiorari denied Smith v. U. S., 67 


S.Ct. 1512, 331 U.S. 837, 91 L.Ed 
1850, rehearing denied 67 S.Ct. 
1750, 331 U.S. 870, 91 L.Ed. 1873. 
Miss.— Corpus juris cited in Dean 
v. State, 162 So. 155, 158, 173 Miss. 
254. 

N.J.—State v. Saccone, 72 A.2d 923, 7 
N.J.Super. 263. 

State v. Gimbel, 151 A. 756, 107 
N.J.Law 235. 

N.C.—State v. Simmons, 72 S.E.2d 
743, 236 N.C. 340—State v. Max¬ 
well, 1 S.E.2d 125, 215 N.C. 32- 
State v. Carver, 195 S.E. 349, 213 N. 
C. 150. 

Or.—State v. Rosasco, 205 P. 290, 103 
Or. 343. 

Tex.—Runnels v. State, 213 S.W.2d 
545, 152 Tex.Cr. 268. 

Va.—Allen v. Commonwealth, 198 S. 

E. 894, 171 Va. 499—Keeton v. 
Commonwealth, 148 S.E. 783, 152 
Va. 1036. 

16 C.J. p 536 note 64. 

75. U.S.—Powell v. State of Ala¬ 
bama, Ala., 53 S.Ct. 55, 287 U.S. 45. 
77 L.Ed. 158, 84 A.L.R. 527—Pat¬ 
terson v. State of Alabama, Ala.. 
53 S.Ct. 55, 287 U.S. 45, 77 L.Ed 
158, 84 A.L.R. 527—Weems v. State 
of Alabama, Ala., 53 S.Ct. 55, 287 
U.S. 45, 77 L.Ed. 158, 84 A.L.R 
527. 

Haywood v. U. S. f D.C.N.Y., 127 

F. Supp. 485. 

Ill.—Kolb v. O'Connor, 142 N.E.2d 
818, 14 Ill.App.2d 81. 

Ind.—State ex rel. Cutsinger v. Spen¬ 
cer, 41 N.E.2d 601, 219 Ind. 148. 

Ky.—Commonwealth v. Stahl, 35 S 
W.2d 563, 237 Ky. 388. 

N.Y.—People v. Marcello, 25 N.Y.S.2d 
533. 

76. U.S.—Shepard v. U. S., Cal., 236 
F. 73, 149 C.C.A. 283. 

Ala.—Booth v. State, 25 So.2d 427, 
247 Ala. 600—Waters v. State, 22 
So. 490, 117 Ala. 108. 

Mass.—Commonwealth v. Madeiros, 
151 N.E. 297, 255 Mass. 304, 47 
A.L.R. 962. 

Miss.—Carr v. State, 4 So.2d 887, 192 
Miss. 152. 

16 C.J. p 536 note 70. 

Yields as evidence develops 
There is no such sanctity in the 
presumption of innocence which ren¬ 
ders it immune to actual proof of 
guilt, or prolongs its life beyond that 
moment when the reason and judg¬ 
ment of the jury accept the guilt of 
accused as proved, and it should yield 
as to each respective juror as soon 
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and as long as such juror is by the 

evidence convinced beyond reason¬ 
able doubt of the accused’s guilt. 

Miss.—Carr v. State, 4 So.2d 887, 102 
Miss. 152. 

76.S U.S.—Jencks v. TJ. S., C.A.Tex., 
226 F.2d 540, reversed on other 
grounds 77 S.Ct. 1007, 353 U.S. 657, 
1 L.Ed. 2d 1103. 

U. S. v. Tomoya Kawakita, D.C. 
Cal., 96 F.Supp. 824, affirmed, CA., 
190 F.2d 506, affirmed Tomoya Ka¬ 
wakita v. U. S., 72 S.Ct. 950, 343 
U.S. 717, 96 L.Ed. 1249, rehearing 
denied 73 S.Ct. 5, 344 U.S. 850, 97 
L.Ed. 660. 

Cal.—People v. Shorts, 197 P.2d 330, 
32 C.2d 502. 

People v. Ayala, 291 P.2d 517, 138 
C.A.2d 243. 

D.C.—U. S. v. Burgman, D.C., 89 F. 
Supp. 288. 

U. S. v. Schneiderman, Mun.App., 
106 F.Supp. 906. 

Fla.—Vaccaro v. State, 11 So.2d 186, 
152 Fla. 123. 

Gonzalez v. State, App., 97 So.2d 
127. 

Ill.—People v. Riley, 33 N.E.2d 872, 
376 Ill. 364, 134 A.L.R. 1261, cer¬ 
tiorari denied Riley v. State of Il¬ 
linois, 61 S.Ct. 1118, 313 U.S. 586, 85 
L.Ed. 1542. 

Ind.—State ex rel. Cutsinger v. Spen¬ 
cer, 41 N.E.2d 601, 219 Ind. 148. 

Neb.—State ex rel. Hunter v. Jur- 
gensen, 280 N.W. 886, 135 Neb. 
136, certiorari denied Jurgensen v. 
State of Nebraska, 59 S.Ct. 1047, 
307 U.S. 643. 

N.D.—State v. Simpson, 49 N.W.2d 
777, 78 N.D* 360. 

Okl.—Ex parte Lebarre, 124 P.2d 277, 
74 Okl.Cr. 156—Edwards v. State, 
131 P. 956, 9 Okl.Cr. 306, 44 L.R.A., 
N.S., 701. 

Tenn.—Davidson County v. Randall, 
300 S.W.2d 618, 201 Tenn. 444- 
Ford v. State, 201 S.W.2d 539, 184 
Tenn. 443. 

Convicted person presumed guilty 

U.S.—U. S. v. Burgman, 89 F.Supp. 
288. 

Fla.—Vaccaro v. State, 11 So.2d 186, 
152 Fla. 123. 

Ind.—State ex rel. Cutsinger v. Spen¬ 
cer, 41 N.E.2d 601, 219 Ind. 148. 

N.D.—State v. Simpson, 49 N.W.2d 
777, 78 N.D. 360. 

Tenn.—Davidson County v. Randall, 
300 S.W.2d 618, 201 Tenn. 444- 
Ford v. State, 201 S.W.2d 539, 184 
Tenn. 443. 
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is presumed to be innocent until his guilt of the competent 80 evidence, to the satisfaction of the 
crime alleged 77 is proved or established, 78 and such jury 81 beyond a reasonable doubt. 82 
guilt must be proved or established by legal 79 and 


77 , Ga.—Bibb County v. Hancock, 86 
S.E.2d 511, 211 Ga. 429—King v. 
State, 136 S.E. 154, 163 Ga. 313. 

78 - U.S.—Mercer v. U. S., C.C.A.Pa., 
14 F.2d 281. 

TJ. S. v. Westbrook, D.C.Ark., 114 
F.Supp. 192. 

Cal.—-People v. Hill, 255 P.2d 54, 116 
C.A.2d 212—People v. Martinez, 208 
P. 170, 57 C.A. 771. 

Ill.—People v. Berger, 119 N.E. 975, 
284 Ill. 47. 

J.nd.—Gardner v. State, 97 N.E.2d 921, 
229 Ind. 368—State ex rel. White v. 
Hilgemann, 34 N.E.2d 129, 218 Ind. 
572—Davis v. State, 34 N.E.2d 23, 
218 Ind. 506—Cohn v. State, 195 N. 
E. 804, 208 Ind. 277. 

Kempf v. Himsel, 98 N.E.2d 200, 
121 Ind.App. 488. 

Mich.—People v. Kayne, 282 N.W. 
248, 286 Mich. 571. 

Miss.—Stubbs v. State, 40 So.2d 256, 
206 Miss. 485. 

Mont.—State ex rel. Porter v. Dis¬ 
trict Court of First Judicial Dist., 
220 P.2d 1035, 124 Mont. 249. 

N.J.—Edelman v. Dunn, 149 A. 766, 
8 N.J.Misc. 154. affirmed 153 A. 
524, 107 N.J.Law 353. 

N.Y.—People v. Sutherland, 168 N.E. 
838, 262 N.Y. 86. 

People v. Faber, 14 N.Y.S.2d 96, 
257 App.Div. 473—People v. Mil¬ 
lard, 287 N.Y.S. 836, 247 App.Div. 
253. 

N.C.—State v. Arrowood, 122 S.E. 
759, 187 N.C. 715. 

Okl.—Carroll v. State, Cr., 347 P.2d 
812—Clardy v. State, 82 P.2d 239, 
64 Okl.Cr. 463—Patton v. State, 25 
P.2d 74, 55 Okl.Cr. 92. 

Pa.—Commonwealth v. Middleton, 4 
A.2d 533, 134 Pa.Super. 573. 

R. I.—State v. Blood, 26 A.2d 745, 68 

R. I. 160. 

S. C.—State v. Kimbrell, 4 S.E.2d 121, 
191 S.C. 238. 

Va.—Barnes v. Commonwealth, 58 S. 

E.2d 12, 190 Va. 732. 

16 C.J. p 536 note 71. 

Similar statements 
The presumption of innocence con¬ 
tinues until: 

(1) Guilt has been proved by re¬ 
quired measure of proof and estab¬ 
lished rules of evidence. 

Ala.—Douglass v. State, 107 So. 791, 
21 Ala.App. 289. 

(2) Guilt has been established by 
trial conducted according to provi¬ 
sions of constitution. 

Ky.—Wallen v. Commonwealth, 264 

S. W. 1106, 204 Ky. 612, followed in 
McCoy v. Commonwealth, 291 S.W. 
1063, 218 Ky. 700. 

(3) Guilt has been clearly estab¬ 
lished. 


Del.—State v. Luff, 74 A. 1079, 27 Del. 
152. 

(4) It is driven out of the case by 
the testimony. 

U.S.—Shepard v. U. S., Cal., 236 F. 
73, 80, 149 C.C.A. 283. 

(5) It is overcome by the evidence. 
U.S.—U. S. v. Sands, D.CWash., 14 

F.2d 670. 

Ala.—Hill v. State, 101 So. 159, 20 
Ala.App. 158. 

Ark.—Woodland v. State, 160 S.W. 
875, 110 Ark. 15. 

Mo.—State v. Page, 58 S.W.2d 293, 
332 Mo. 89. 

S.C.—State v. Bramlett, 103 S.E. 755, 
114 S.C. 389. 

(6) It is overborne by substantial 
and probative evidence. 

Ky.—Sayler v. Commonwealth, 94 S. 
W.2d 281, 264 Ky. 53. 

(7) It is overcome by sufficient 
proof. 

Ga.—Jones v. State, 82 S.E. 470, 14 
Ga.App. 811. 

(8) It is overcome by proof of 
guilt. 

Ala.—Roberson v. State, 62 So. 837, 
183 Ala. 43. 

Hawaii.—U. S. v. Wynne, 3 Hawaii 
Fed. 345. 

Presumption not overcome 

(1) By evidence merely of facts 
which are not plainly inconsistent 
with innocence. 

U.S.—’Wolf v. U. S., S.C., 238 F. 902, 
152 C.C.A. 36. 

(2) By circumstantial evidence, 
not directly, and independent of ac¬ 
complice's testimony, connecting ac¬ 
cused with crime. 

Ga.—Cleveland v. State, 144 S.E. 10, 
38 Ga.App. 361. 

79. Ala.—Hallmark v. State, 198 So. 
149, 29 Ala.App. 405, certiorari de¬ 
nied 198 So. 151, 240 Ala. 138. 

Fla.—Kaminski v. State, 63 So. 2d 
339. 

Tex.—Tucker v. State, 281 S.W. 869, 
103 Tex.Cr. 598. 

16 C.J. p 536 note 72. 

Similar statement 

The presumption of innocence con¬ 
tinues until guilt has been legally 
proved. 

Ala.—Balentine v. State, 18 So.2d 100, 
31 Ala.App. 416—Fitts v. State, 195 
So. 561, 29 Ala.App. 323—Gipson v. 
State, 107 So. 327, 21 Ala.App. 277 
—Williams v. State, 57 So. 1030, 3 
Ala~App. 118- 

Innuendo not based on proper evi¬ 
dence will not deprive accused of 
presumption of innocence. 

HI.—People v. Geidras, 170 N.E. 219, 
338 Ill. 340. 


Scintilla of evidenoe 
Every element of offense charged 
must be proved by substantial legal 
evidence and "scintilla of evidence” 
rule has no application in criminal 
prosecution. 

Ala.—Deal v. State, 13 So.2d 688, 31 
Ala.App. 183. 

80 . U.S.—Loehr v. U. S., C.C.A.Kan., 
54 F.2d 859, reheard Warner v. U. 
S., 60 F.2d 700. 

Ala.—Gardner v. State, 106 So. 894, 
21 Ala.App. 208. 

Fla.—Kaminski v. State, 63 So.2d 
339. 

Okl.—Farmer v. State, 250 P.2d 229, 
96 Okl.Cr. 144—McCarthy v. State, 
189 P.2d 436, 86 Okl.Cr. 51—Robin¬ 
son v. State, 90 P.2d 54, 66 Okl.Cr. 
139—Severe v. State, 77 P.2d 116, 
64 Okl.Cr. 53—Carden v. State, 70 
P.2d 1109, 62 Okl.Cr. 162. 

S.C.—State v. Peden, 154 S.E. 658, 
157 S.C. 459. 

16 C.J. p 536 note 73. 

Similar statements 

The presumption of innocence con¬ 
tinues until: 

(1) Every material element of of¬ 
fense has been proved by competent 
testimony. 

Fla.—Campbell v. State, 109 So. 809, 
92 Fla. 775. 

(2) It is overcome by competent 
evidence. 

Philippines.—U. S. v. Baua, 27 Philip¬ 
pine 103. 

(3) It Is overcome by competent 
evidence In a fair trial conducted ac¬ 
cording to law. 

Okl.—Humphrey v. State, 106 P. 978, 
3 Okl.Cr. 504, 139 Am.S.R. 972. 

81. Ala.—McDaniel v. State, 161 So. 
832, 26 Ala.App. 444—Barnett v. 
State, 111 So. 318, 21 Ala.App. 646. 

Del.—State v. Lee, 171 A. 195, 6 W. 
W.Harr. 11—State v. Long, 108 A. 
36, 7 Boyce 397. 

Ga.—Owens v. State, 58 S.E.2d 550, 
81 Ga.App. 182. 

Ill.—People v. Auriene, 198 N.E. 206, 
361 Ill. 440. 

Mo.—State v. Powell, 217 S.W. 35. 
Utah.—State v. McIntyre, 66 F.2d 
879, 92 Utah 177. 

Wis.—State v. Evans, 282 N.W. 555, 
229 Wis. 405. 

16 C.J. p 536 note 74. 

Similar statement 
The presumption of innocence con¬ 
tinues until it is overcome by evi¬ 
dence to the satisfaction of the jury. 
U.S.—'U. S. v. Wilson, C.C.Fla., 176 F. 
806. 

Ga.—Mundy v. State, 72 S.B. 300, 9 
Ga.App. 835. 

82. U.S.—U. S. v. Fleischman, App. 
D.C., 70 S.Ct. 739, 339 U.S. 349, 94 
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L.Ed. 90S, rehearing 1 denied 70 S. 
Ct. 1017, 339 U.S. 991, 94 L.Ed. 
1391. 

Demetree v. U. S., CA.FIa., 207 
F.2d 892—Marson v. U. S., C.A. 
Mich., 203 F.2d 904—U. S. v. Wish- 
natzki, C.CA.N.Y., 77 F.2d 357— 
Loehr v. U. S., C.CA.Kan„ 54 F.2d 
859, reheard Warner v. U. S., 60 F. 
2d 700—Siden v. U. S., C.C.A.Minn., 
9 F.2d 241, modified on other 
grounds 14 F.2d 846—Sullivan v. U. 
S., C.CA.OkI. f 283 F. 865—Wiener v. 
TJ. S., C.G.A.Pa., 282 F. 799. 

U. S. v. Scoblick, D.C.Pa., 124 
F.Supp. 881, affirmed, C.A., 22 5 F. 
2d 779—U. S. v. Riganto, D.C.Va., 
121 F.Supp. 168—U. S. v. Rhodes, 
D.C.Ark., 97 F.Supp. 468—U. S. v. 
Abda, D.C.Pa., 32 F.Supp. 23. 

U. S. v. Dried Fruit Ass'n, of 
California, D.C.Cal., 4 F.R.D. 1. 
Ala.— Corpus Juris Secundum cited 
in Booth v. State, 25 So.2d 427, 430, 
247 Ala. 600—Turmer v. State, 191 
So. 396, 238 Ala. 352. 

Degro v. State, 38 So.2d 354, 34 
AlaApp. 232—Smith v. State, 22 
So.2d 607, second case, 32 Ala.App. 
155—Vinson v. State, 194 So. 705, 
29 Ala.App. 234—Riley v. State, 
187 So. 247, 28 Ala.App. 389— 

Campbell v. State, 182 So. 89, 28 
AlaApp. 240—Klker v. State, 172 
So. 288, 27 AlaApp. 306, modified 
on other grounds and certiorari de¬ 
nied 172 So. 290, 233 Ala. 448— 
Braseale v. State, 163 So. 15, 26 
AlaApp. 519—McDaniel v. State, 
161 So. 832, 26 Ala.App. 444—Free¬ 
land v. State, 153 So. 294, 26 Ala. 
App. 74—Rungan v. State, 145 So. 
171, 25 Ala. App. 287—Harris v. 
State, 143 So. 242, 25 Ala.App. 215 
—Vaughn v. State, 143 So. 211, 25 
Ala App. 204—Cornelison v. State, 
139 So. 572, 24 Ala.App. 594— 

Washington v. State, 132 So. 65, 24 
AlaApp. 155—Carr v. State, 131 
So. 457, 24 AlaApp. 139—Talbot v. 
State, 129 So. 323, 23 AlaApp. 559 
—Gladden v. State, 125 So. 398, 23 
AlaApp. 416—Barnes v. State, 118 
So. 239, 22 AlaApp. 581, certiorari 
denied 118 So. 241, 218 Ala. 169— 
Salter v. State, 112 So. 538, 22 Ala. 
App. 86—Barnett v. State, 111 So. 
318, 21 AlaApp. 646—Haithcock v. 
State, 108 So. 401, 21 AlaApp. 367 
—Gardner v. State, 106 So. 894, 21 
AlaApp. 208—Wilson v. State, 104 
So. 876, 21 AlaApp. 35—McClana- 
han v. State, 103 So. 717, 20 Ala. 
App. 558—Brown v. State, 100 So. 
616, 20 AlaApp. 39—Windham v. 
State, 100 So. 457, 20 AlaApp. 16— 
Clements v. State, 99 So. 832, 19 
AlaApp. 640—Davis v. State, 98 
So. 912, 19 AlaApp. 551—Latikos 
v. State, 96 So. 377, 19 AlaApp. 
214—For v. State, 87 So. 621, 17 
AlaApp. 559, certiorari denied 87 
So. 623, 205 Ala. 74—Pickett v. 
State, 72 So. 693, 15 AlaApp. 150. 
Ariz.—State v. Childress, 274 P.2d 
333, 78 Ariz. 1. 


Ark.—Kagen v. State, 334 S.W.2d 
865. 

Cal.—People v. Adams, 93 P.2d 146, 
14 C.2d 154—People v. Veager, 229 
P. 40, 194 C. 452—Drown v. New 
Amsterdam Casualty Co., 165 P. 5, 
175 C. 21. 

People v. Barquera, 316 P.2d 641, 
154 C.A.2d 513—People v. Hill, 175 
P.2d 45, 77 C.A.2d 287. 

Del.—State v. Lee, 171 A. 195, 6 W. 
W.Harr. 11—State v. Long, 108 A. 
36, 7 Boyce 397—State v. Burris, 
97 A. 387, 6 Boyce 133. 

D.C.—Hammond v. U. S., 127 F.2d 
752, 75 U.S.App.D.C. 397. 

Fla.—Broadnax v. State, 57 So.2d 
651—Pinder v. State, 53 So.2d 639 
—Kilbee v. State, 53 So.2d 533— 
Cordell v. State, 25 So.2d 885, 157 
Fla. 295—Goddard v. State, 196 So. 
596, 143 Fla. 28. 

Ga.—King v. State, 136 S.E. 154, 163 
Ga. 313. 

Watson v. State, 91 S.E.2d 832, 
93 GaApp. 368—McKibben v. State, 
200 S.E. 814, 59 GaApp. 345. 

Ill.—People v. Lund, 46 N.E.2d 929, 
382 Ill. 213—People v. Auriene, 198 
N.E. 206, 361 Ill. 440—People v. 
Sweetin, 156 N.E. 354, 325 Ill. 245. 
Ind.—Petro v. State, 184 N.E. 710, 
204 Ind. 401. 

Ky.—Cecil v. Commonwealth, 170 S. 
W.2d 882, 294 Ky. 44—Collins v. 
Commonwealth, 243 S.W. 1058, 195 
Ky. 745. 

Mich.—People v. Ward, 239 N.W. 
335, 256 Mich. 170—People v. Cut¬ 
ler, 163 N.W. 493, 197 Mich. 6. 
Minn.—State v. Kaster, 300 N.W. 897, 
211 Minn. 119—State v. Deike, 172 
N.W. 777, 143 Minn. 23. 

Miss.—Summerall v. State, 41 So.2d 
51, 206 Miss. 878—Miller v. State, 
22 So.2d 164, 198 Miss. 277. 

Mo.—State v. Simler, 167 S.W.2d 376, 
350 Mo. 646—State v. Tallo, 274 S. 
W. 466, 308 Mo. 584—State v. Guye, 
252 S.W. 955, 299 Mo. 348—State v. 
Powell, 217 S.W. 35. 

Mont.—State v. Pippi, 195 P. 556, 59 
Mont. 116. 

Neb.—Schluter v. State, 37 N.W.2d 
396, 151 Neb. 284—Behrens v. 

State, 1 N.W.2d 289, 140 Neb. 671 
—Balls v. State, 291 N.W. 477, 137 
Neb. 835—Bourne v. State, 216 N. 
W. 173, 116 Neb. 141. 

N.J.—State v. Cutrone, 73 A.2d 354, 
8 N.J.Super. 106. 

State v. Giordano, 3 A.2d 290, 
121 N.J.Law 469—State v. Kisik, 
125 A. 239, 99 N.J.Law 385. 

N.M.—State v. Sanders, 225 P.2d 150, 
54 N.M. 369—State v. Martinez, 
182 P. 868, 25 N.M. 328. 

N.Y.—People v. Acerno, 172 N.Y.S. 
373, 184 App.Div. 541, 37 N.Y.Cr. 
188—People v. Mantin, 172 N.Y.S. 
371, 184 App.Div. 767, 37 N.Y.Cr. 
146. 

Ohio.—Riegle v. State, 186 N.E. 875, 
45 Ohio App. 251—Glowaski v. 
State, 153 N.E. 157, 20 Ohio App. 
112 . 
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State v. Hale, Com.Pl„ 109 N.E, 
2d 588. 

Okl.—Dowell v. State, 94 F.2d 956, 
67 Okl.Cr. 455—Hall v. State, 93 P. 
2d 1107, 67 Okl.Cr. 330—Michelin 
v. State, 90 P.2d 1081, 66 Okl.Cr. 
241—Robinson v. State, 90 P.2d 54, 
66 Okl.Cr. 139—Severe v. State, 77 
P.2d 116, 64 Okl.Cr. 53—Carden v. 
State, 70 P.2d 1109, 62 Okl.Cr. 162 
—Banks v. State, 287 P. 789, 46 
Okl.Cr. 222—Dorsey v. State, 279 
P. 917, 44 Okl.Cr. 7—Frazier v. 
State, 246 P. 652, 34 Okl.Cr. 375. 
Pa.—Commonwealth v. Scott, 76 Pa. 
Dist. & Co. 115, 15 Som.Leg.J. 249. 

R. I.—State v. Verde, 17 A.2d 39, 66 
R.I. 33. 

S. C.—State v. Peden, 154 S.E. 658, 
157 S.C. 459. 

Tenn.—Marie v. State, 319 S.W.2d 86. 
Tex.—New York Life Ins. Co. v. 
Veith, CivApp., 192 S.W. 605. 

Ardovina v. State, 156 S.W.2d 
983, 143 Tex.Cr. 43—Pendergraft 
v. State, 296 S.W. 885, 107 Tex.Cr. 
326. 

Utah.—State v. McIntyre, 66 P.2d 
879, 92 Utah 177—Lyte v. District 
Court of Salt Lake County, 61 P. 
2d 1259, 90 Utah 369, rehearing de¬ 
nied 62 P.2d 1117, 90 Utah 377. 
Va.—Allen v. City of Norfolk, 83 S. 
E.2d 397, 196 Va. 177—Carson v. 
Commonwealth, 49 S.E.2d 704, 188 
Va. 398—Thomas v. Common¬ 
wealth, 46 S.E.2d 388, 187 Va. 265 
—Miller v. Commonwealth, 2 SJE. 
2d 343, 172 Va. 639—Dotson v. 
Commonwealth, 199 S.E. 471, 171 
Va. 514—Sutherland v. Common¬ 
wealth, 198 S.E. 452, 171 Va. 485- 
Royals v. Commonwealth, 131 S. 
E. 204, 144 Va. 630—Martin v. 
Commonwealth, 100 S.E. 836, 126 
Va. 715. 

Wash.—State v. Salle, 208 F.2d 87 2 , 
34 Wash.2d 183. 

W.Va.— Corpus Juris Secundum cited 

in State v. Reppert, 52 S.E.2d 820, 
829, 132 W.Va. 675. 

Wis.—State v. Evans, 282 N.W. 555* 
229 Wis. 405. 

16 C.J. p 536 notes 70, 75, 81, p 537 
note 88. 

Modification of rule by implica¬ 
tion, not favored. 

Va.—Miller v. Commonwealth, 2 S. 
E.2d 343, 172 Va. 639. 

Similar statements 
The presumption of innocence con¬ 
tinues until: 

(1) Every element of the offense 
charged has been established by 
competent evidence beyond a rea¬ 
sonable doubt. 

Tex.—Knight v. State, 144 S.W. 967* 
63 Tex.Cr. 541. 

(2) It is rebutted by proof satis¬ 
fying the jury of guilt to the ex¬ 
clusion of any reasonable doubt. 
Ga.—Butts v. State. 79 S.E. 87, 1& 

GaApp. 274. 
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In some cases, it is held that the presumption of 
innocence shields and saves accused until it is over¬ 
come by proof which, as a matter of law, makes a 
prima facie case of guilt, 83 but in other cases it is 
held that the establishment of a prima facie case 
does not take from accused the presumption of in¬ 
nocence, but leaves that presumption to operate, in 
connection with, or in aid of, any proofs offered by 
him, or arising out of the evidence to rebut or to im¬ 
pair the prima facie case made out by the state. 84 

§ 582 . - Character 

There is authority that one accused of crime is pre¬ 
sumed to be of good character and reputation, but others 
take the view that the law makes no presumption as to 
these matters. 


CRIMINAL LAW §§ 581-582 

According to some authorities, accused is pre¬ 
sumed to be of good character, 85 when he pleads not 
guilty, 86 and his failure to call witnesses to prove his 
good character raises no presumption that it was 
bad. 87 These courts deem the presumption of good 
character, although less important, to be as much 
the right of accused as the presumption in favor 
of his innocence, 88 and hold that, like the presump¬ 
tion of innocence, it abides with accused until re¬ 
moved by evidence showing the contrary beyond a 
reasonable doubt. 89 Other courts adopt the rule 
that nothing is presumed by law as to the char¬ 
acter of accused, and that in the absence of any 
proof on the subject accused’s character is a non¬ 
existent quantity in the evidence, and the jury are 
not authorized to assume that it is either good or 
bad. 90 


(3) The jury find to contrary be¬ 
yond reasonable doubt under the 
evidence. 

S.C.—City of Sumter v. Owens, 188 
S.E. 192, 181 S.C. 540. 

(4) Every material allegation of 
the information is established by 
the evidence to the exclusion of all 
reasonable doubt. 

Neb.—Edwards v. State, 95 N.W. 
1038, 69 Neb. 386, 5 Ann.Cas. 312. 

Moral certainty 

Innocence of accused should be 
presumed until guilt is established 
by evidence beyond a reasonable 
doubt and to a moral certainty. 

Ala.—Hannon v. State, 38 So.2d 26, 
34 Ala.App. 193—Rowland v. State, 
20 So.2d 881, 31 Ala.App. 605— 
Deal v. State, 13 So.2d 688, 31 Ala. 
App. 183. 

83. Mo.—State v. Fowler, 177 S.W. 
379, 265 Mo. 190. 

Homicide 

(1) Where killing with deadly 
weapon is proved to be act of ac¬ 
cused, presumption of innocence is 
removed and burden is then on ac¬ 
cused to justify or mitigate the hom¬ 
icide unless evidence offered by state 
shows justification or mitigation. 

Ga.—Smith v. State, 46 S.E.2d 583, 
203 Ga. 317. 

Thomas v. State, 70 S.E.2d 539, 
86 Ga.App. 15. 

(2) In prosecution for murder, 
where state’s evidence was only evi¬ 
dence introduced and showed that ac¬ 
cused, Intentionally and In self de¬ 
fense, shot and killed deceased, pre¬ 
sumption of accused’s innocence was 
not removed, and burden of proof 
was not at any time on him to jus¬ 
tify or mitigate the homicide. 

Ga.—Thomas v. State, supra. 

84. Fla.—McNair v. State, 55 So. 
401, 61 Fla. 35. 

Mass.—Commonwealth v. Kimball, 
24 Pick. 366. 


Does not rebut presumption 

A prima facie case of guilt does 
not ordinarily rebut the presumption 
of innocence. 

Ala.—Woodall v. State, 191 So. 407, 
29 Ala.App. 75—Watkins v. State, 

101 So. 334, 20 Ala.App. 246—Wil¬ 
son v. State, 100 So. 914, 20 Ala. 
App. 62, certiorari denied Ex parte 
State ex rel. Davis, 100 So. 917, 
211 Ala. 574. 

85. Ga.—Garrett v. State, 95 S.E. 

301, 21 Ga.App. 801. 

Ill.—People v. Trimble, 177 N.E. 696, 
345 Ill. 82—People v. Haas, 127 N. 

E. 740, 293 Ill. 274. 

Ky.—Gaugh v. Commonwealth, 87 S. 

W.2d 94, 261 Ky. 91. 

Mo.—City of St. Louis v. Tanner, 
App., 143 S.W.2d 354. 

Ohio.—Sabo v. State, 163 N.E. 28, 119 
Ohio St. 231. 

State v. Morris, 136 N.E.2d 653, 
100 Ohio App. 307, appeal dis¬ 
missed 120 N.E.2d 305, 161 Ohio 
St. 591. 

Tenn.—Gray v. State, 235 S.W.2d 20, 
191 Tenn. 526. 

16 C.J. p 537 note 93. 

Every person is accorded the pre¬ 
sumption of good character. 

Ohio.—State v. Markowitz, 33 N.E.2d 
1, 138 Ohio St. 106. 

11 ‘Character” defined 

Person’s “character” embraces all 
those qualities and deficiencies with 
respect to traits of personalty, be¬ 
havior, integrity, temperament, con¬ 
sideration, sportsmanship, altruism, 
etc., which distinguish him as a hu¬ 
man being from his fellow men, and 
his disposition toward criminal acts 
is only one of qualities which con¬ 
stitute his character. 

U.S.—U. S. v. Schneiderman, D.C. 
Cal., 102 F.Supp. 52, reversed on 
other grounds Stack v. U. S., 193 

F. 2d 875—U. S. v. Spector, D.C.Cal., 

102 F.Supp. 75, reversed on other 
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grounds 193 F.2d 1002—Master v. 
U. S., D.C.N.Y., 70 F.Supp. 118. 

86. Ohio.—Fromm v. State, 173 N.E. 
201, 36 Ohio App. 346. 

87. U.S.—U. S. v. Guthrie, D.C.Ohio, 
171 F. 528. 

88. U.S.—Mullen v. U. S., Ky., 106 
F. 892, 46 C.C.A. 22. 

89. U.S.—U. S. v. Guthrie, D.C.Ohio, 
171 F. 528. 

90. U.S.—Michelson v. U. S., N.Y., 
69 S.Ct. 213, 335 U.S. 469, 93 L.Ed. 
168—Greer v. U. S., Okl., 38 S.Ct. 
209, 245 U.S. 559, 62 L.Ed. 469. 

Benton v. U. S., C.A.N.C., 233 F. 
2d 491. 

U. S. v. Schneiderman, D.C.Cal., 
102 F.Supp. 52, reversed on other 
grounds, C.A., Stack v. U. S., 193 
F.2d 875—U. S. v. Spector, D.C. 
Cal., 102 F.Supp. 75, reversed on 
other grounds, CA, 193 F.2d 1002. 

Robilio v. U. S., C.CA.Tenn., 291 
F. 975, certiorari denied 44 S.Ct. 
137, 263 U.S. 716, 68 L.Ed. 522— 
Sylvia v. U. S., C.C.A.Tenn., 264 
F. 593—Kirchner v. U. S., W.Va., 
255 F. 301, 166 C.C.A. 471, certio¬ 
rari granted 39 S.Ct. 260, 249 U.S. 
595, 63 L.Ed. 794, and dismissed 
40 S.Ct. 16, 250 U.S. 678, 63 L.Ed. 
1202—De Moss v. U. S., Okl., 250 F. 
87, 162 C.C.A. 259. 

Ala.—Garrison v. State, 116 So. 705, 
217 Ala. 322, answers to certified 
questions conformed to 116 So. 706, 
22 Ala.App. 444—Davidson v. State, 
100 So. 641, 211 Ala. 471. 

Pointer v. State, 74 So.2d 615, 
37 Ala.App. 670—Woods v. State, 
44 So.2d 771, 35 AlaA.pp. 68, cer¬ 
tiorari denied 44 So.2d 772, 253 
Ala. 322—Bufford v. State, 128 So. 
126, 23 Ala.App. 521—Whaley v. 
State, 117 So. 154, 22 Ala.App. 464, 
certiorari denied 117 So. 155, 217 
Ala. 561—Brown v. State, 100 So. 
616, 20 Ala.App. 39. 
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§§ 582-583 CRIMINAL LAW 

When good character is established, there is a 
presumption that it will continue, and this may not 
be destroyed by suspicions, innuendoes, and infer¬ 
ences, but only by competent and lawful testi¬ 
mony. 91 

It has been held that it is presumed that accused's 
reputation is good, 91 * 5 but there is also authority that 
there is no presumption that his reputation is either 
good or bad. 91 * 10 The view has been taken that 
there is no presumption of law that a person of good 
character is less likely to commit a crime than a 
person of bad reputation. 91 * 15 


§ 583. -Capacity in General 

It Is generally presumed that ordinary faculties are 
possessed by every Individual. 

There is a general presumption that the ordinary 
human faculties are possessed by every individual. 9 ^ 
Accordingly, in the absence of evidence to the con¬ 
trary, it will be presumed that accused is a person 
of common understanding 93 and ordinary intelli¬ 
gence, 94 capable of committing a crime. 95 Howev¬ 
er, it will not be presumed that a person's memory 
of what he did or did not do is more trustworthy 
than that of an observer. 96 


Cal.—People v. Hill, 173 P.2d 26, 76 
C.A.2d 330. 

W.Va.—State v. Runnion, 7 S.B.2d 
648, 122 W.Va. 134. 

16 C.J. p 537 note 99. 

In Michigan 

(1) Presumption of Innocence does 
not include good character. 

Mich.—People v. Neal, 287 N.W. 403, 

290 Mich. 123. 

(2) There is no presumption in 
criminal cases that accused's charac¬ 
ter Is good or bad. 

Mich.—People v. Walls, 203 N.W. 656, 
231 Mich. 110. 

(3) Contrary view declared in 
People v. Woods, 172 N.W. 384, 206 
Mich. 11, has been distinguished as 
mere dictum. 

Mich.—People v. Woods, supra. 

91. Fla.—Hodgins v. State, 190 So. 
875, 139 Fla. 226, 124 A.L.R. 450. 

91.5 U.S.—Sang Soon Sur v. U. S., 
C.CJLHawaii, 167 F.2d 431—U. S. 
v. Waldon, C.C.A.I1L, 114 F.2d 982, 
certiorari denied Waldron v. U. S., 
61 S.Ct. 549, 312 U.S. 681, 85 L.Ed. 
1119. 

Ill.—People v. Downen, 28 N.E.2d 91, 
374 Ill. 146—People v. Haas, 127 
N.E. 740, 293 Ill. 274. 

Okl.—Gray v. State, 38 P.2d 967, 56 
Okl.Cr. 208. 

Pa.—Commonwealth v. Bafail, O. & 
T., 23 Fay.L.J. 49. 

Va.—Lee v. Commonwealth, 49 S.E. 
2d 608, 188 Va. 360. 

91.10 Ala.—Pointer v. State, 74 So. 

2d 615, 37 Ala.App. 670. 

N.J.—State v. Barts, 38 A.2d 838, 132 
N.J.Law 74, affirmed 40 A.2d 639, 
132 N.J.Law 420. 

91.15 Colo.—Cahill v. People, 137 P. 
2d 673, 111 Colo. 29, 148 A.L.R. 536. 

92. Ga.—Holcombe v. State, 62 S.E. 
647, 5 Ga.App. 47. 

Me.—State v. Quigley, 199 A. 269, 
135 Me. 435. 

Pa.—Commonwealth v. Morrison, 109 
A. 878, 266 Pa. 223. 

16 C.J. p 537 note 1. 

Officer of lodge 

In prosecution against former 
grand master and member of loan 


committee for conspiracy to defraud 
lodge, jury had right to assume that 
he was competent to perform duties 
of his office. 

Iowa.—State v. Lowenberg, 243 N.W. 
538, 216 Iowa 222. 

Jurors are presumed to be per¬ 
sons of ordinary understanding. 

Ky.—Smith v. Commonwealth, 257 
S.W. 720, 201 Ky. 546. 

Tex.—Cole v. State, 243 S.W. 1100, 
92 Tex.Cr. 368. 

93. N.C.—State v. Absher, 40 S.E.2d 
26, 226 N.C. 656. 

S.D.—State v. Faulk, 116 N.W. 72, 22 
S.D. 183. 

94. Del.—State v. Malvarosa, 108 A. 
95, 7 Boyce 451. 

N.J.—State v. D’Adame, 86 A. 414, 
84 N.J.Law 386, Ann.Cas.l914B 
1109. 

Adjudication. of feehle-mindedness 

( 1 ) Showing that accused was ad¬ 
judged feeble-minded by court a few 

I months before alleged crime was 
committed was sufficient to over¬ 
come presumption of sanity and cre¬ 
ated rebuttable presumption of fact, 
which must be overcome, or pre¬ 
sumption will defeat Jurisdiction of 
criminal court over indictment for 
criminal offense by persons so ad¬ 
judged. 

Ill.—People ex rel. Wiseman v. Ni- 
erstheimer, 81 N.E.2d 900, 401 Ill. 
260. 

(2) Where county court adjudged 
boy a feeble-minded person, commit¬ 
ted him to institution from which he 
was released later by letter which 
did not rescind decree, and boy al¬ 
legedly committed murder within 
several months thereafter, unsworn 
reports of commission consisting of 
three physicians and of criminolo¬ 
gist made at direction of court in 
murder prosecution could not over¬ 
come presumption of mental incom¬ 
petence existing when pleas of guil¬ 
ty were entered. 

Ill.—People ex rel. Wiseman v. Ni- 
erstheimer, supra. 

95. Ga.—Broadnax v. State, 25 S.E. 

844, 100 Ga. 62. I 
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Mich.—People v. Williams, 188 N.W. 
413, 218 Mich. 697. 

Age of accused as affecting 

(1) While there may be a pre¬ 
sumption that an infant of tender 
years is incapable of committing a 
crime, such presumption does not 
extend to one of advanced years, for 
as to such a man the presumption is 
that he possesses the ordinary men¬ 
tal capacity normally pertaining to 
his age. 

N.J.—State v. Schilling, 112 A. 400, 
95 N.J.Law 145. 

(2) Every person over the age of 
fourteen years is presumed to be of 
sufficient capacity to entertain a 
criminal intent. 

Ohio.—State v. Colley, 65 N.E.2d 159, 
78 Ohio App. 425. 

Mental age 

(1) The presumption of incapacity 
to commit crime, arising from evi¬ 
dence that accused has the mentality 
of one under fourteen years of age, 
obtains only when it has been shown 
that he has not lived fourteen years. 
S.C.—State v. Fuller, 93 S.E.2d 463, 

229 S.C. 439—State v. Hawkins, 
114 S.E. 538, 121 S.C. 290, 27 A.L. 
R. 1083. 

(2) Although there is a common- 
law presumption that an infant be¬ 
tween the age of seven and fourteen 
has no criminal capacity, there is no 
such presumption in favor of an 
adult of that alleged mental age. 
Mo.—State v. Jackson, 142 S.W.2d 45, 

346 Mo. 474. 

(3) Any presumption that might 
have arisen from the “mental age” 
of the adult disappeared on introduc¬ 
tion of evidence by state tending to 
show that accused had in fact had 
requisite capacity to commit crime, 
and trial court properly refused to 
instruct jury with respect to such 
presumption. 

Vt.—State v. Anderson, 125 A.2d 827, 
119 Vt. 355. 

96. Dal.—State v. Mclvor, 111 A. 
616, 1 W.W.Harr. 123. 
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CRIMINAL LAW § 584 


§ 584 . - Sanity 

An accused person is presumed to be sane until In¬ 
sanity is proved; where insanity of a permanent char¬ 
acter Is shown, it is presumed to have continued until 
the contrary is shown. 


There is a rebuttable 97 presumption that accused 
is sane and was sane at the time the crime was al¬ 
leged to have been committed. 98 This presumption 


97 . U.S.—Ashley v. Pescor, C.C.A. 
Mo., 147 F.2d 318—Lee v. U. S., C. 
C.A.Ga. f 91 F.2d 326, certiorari de¬ 
nied 68 S.Ct. 263, 302 U.S. 746, 82 
L.Ed. 576. 

Cal.—Ex parte Dennis, 335 P.2d 657, 
61 C.2d 666—People v. Baker, 268 
P.2d 705, 42 C.2d 550. 

People v. Praters, 303 P.2d 588, 
146 C.A.2d 305—People v. Harmon, 
243 P.2d 15, 110 C.A.2d 545. 

Ga.—Handspike v. State, 45 S.E.2d 
662, 203 Ga. 115. 

N.C.—State v. Swink, 47 S.E.2d 852, 
229 N.C. 123. 

98. U.S.—Leland v. State of Oregon, 
Or., 72 S.Ct. 1002, 343 U.S. 790, 96 
L.Ed. 1302, rehearing denied 73 S. 
Ct. 4, 344 U.S. 848, 97 L.Ed. 659. 

Ashley v. Pescor, C.C.A.Mo., 147 
F.2d 318—Frame v. Hudspeth, C.C. 
A.Kan., 109 F.2d 356, reversed on 
other grounds 60 S.Ct. 712, 309 U. 
S. 632, 84 L.Ed. 989—McDonald v. 
Hudspeth, C.C.A.Kan., 108 F.2d 943 
—Lee v. U. S., C.C.A.Ga., 91 F.2d 
326, certiorari denied 58 S.Ct. 263, 
302 U.S. 745, 82 L.Ed. 576. 

Kregger v. Bannan, D.C.Mich., 
170 F.Supp. 845, affirmed, C.A., 273 
F.2d 813—Chase v. Hiatt, D.C.Pa., 
54 F.Supp. 270. 

Ala.—Douglass v. State, 107 So. 791, 
21 Ala.App. 289—Russell v. State, 
87 So. 221, 17 Ala.App. 436, cer¬ 
tiorari denied Ex parte Russell, 87 
So. 227, 204 Ala. 626—Cutcliff v. 
State, 87 So. 706, 17 Ala.App. 586, 
certiorari denied 87 So. 708, 205 
Ala. 194—Evans v. State, 82 So. 
625, 17 Ala.App. 141, certiorari de¬ 
nied 84 So. 924, 203 Ala. 697. 

Ariz.—Foster v. State, 294 P. 268, 37 
Ariz. 281. 

Cal.—People v. Feldkamp, 331 P.2d 
632, 51 C.2d 237—People v. Baker, 
268 P.2d 705, 42 C.2d 550—People 
v, Chamberlain, 60 P.2d 299, 7 C.2d 
257—People v. Hickman, 268 P. 
309, 204 C. 470, appeal denied 270 
P. 1117, 204 C. 470—People v. Wil¬ 
liams, 194 P. 1019, 184 C. 590. 

People v. Lane, 329 P.2d 516, 163 
CA..2d 496—People v. Fraters, 303 
P.2d 588, 146 C.A.2d 305—People v. 
Perez, 263 P.2d 29, 121 C.A.2d 347 
—People v. Harmon, 243 P.2d 15, 
110 C.A.2d 545—People v. Busby, 
104 P.2d 531, 40 C.A.2d 193—People 
v. Cowan, 100 P.2d 1079, 38 C.A.2d 
144—People v. Jacobs, App., 51 P. 
2d 128—People v. McBride, 27 P.2d 
776, 135 C.A. 522—People v. Neye, 
273 P. 837, 96 C.A. 186—People v. 
Schuler, 261 P. 1059, 87 C.A. 68. 

Colo.—Castro v. People, 346 P.2d 
1020—Hanks v. McNeil Coal Corp., 
168 P.2d 256, 114 Colo. 578—Martz 


v. People, 162 P.2d 408, 114 Colo. 
278—Arridy v. People, 82 P.2d 757, 
103 Colo. 29—North American Ac¬ 
cident Ins. Co. v. Cavaleri, 58 
P.2d 756, 98 Colo. 565—Graham v. 
People, 38 P.2d 87, 95 Colo. 544. 
D.C.—Bishop v. U. S., 223 F.2d 582, 
96 U.S-App.D.C. 117, vacated on 
other grounds 76 S.Ct. 440, 350 U. 
S. 961, 100 L.Ed. 835—Durham v. 
U. S., 214 F.2d 862, 94 U.S.App.D.C. 
228, 45 A.L.R.2d 1430—Tatum v. 
U. S., 190 F.2d 612, 88 U.S.App.D.C. 
386. 

Fla.—Farrell v. State, 101 So.2d 130 
—Perkins v. Mayo, 92 So.2d 641— 
Britts v. State, 30 So.2d 363, 158 
Fla. 839—Corbin v. State, 176 So. 
435, 129 Fla. 421—Thomson v. 

State, 83 So. 291, 78 Fla. 400. 

Mitchell v. State, App., 104 So. 
2d 84. 

Ga.—Blackston v. State, 71 S.E.2d 221, 
209 Ga. 160—Handspike v. State, 45 ; 
S.E.2d 662, 203 Ga. 115—Barker v. 
State, 4 S.E.2d 31, 188 Ga. 332— 
Rozier v. State, 195 S.E. 172, 185 
Ga. 317. 

Idaho.—State v. Iverson, 289 P.2d 603, 
77 Idaho 103. 

Ill.—People v. Jones, 128 N.E.2d 739, 

6 I11.2d 252—People v. DePompeis, 
102 N.E.2d 813, 410 Ill. 587, certio¬ 
rari denied DePompeis v. People 
of State of Ill., 74 S.Ct. 236, 346 
U.S. 904, 98 L.Ed. 403—People ex 
rel. Miller v. Robinson, 89 N.E.2d 
32, 404 Ill. 297—People ex rel. 
Wiseman v. Nierstheimer, 81 N.E. 
2d 900, 401 Ill. 260—People v. Put¬ 
nam, 76 N.E.2d 183, 398 Ill. 421, 
certiorari denied 68 S.Ct. 1076, 334 
U.S. 822, 92 L.Ed. 1751—People v. 
Davis, 74 N.E.2d 522, 397 Ill. 397- 
People v. Wagner, 61 N.B.2d 354, 
390 HI. 384—People v. Patlak, 1 
N.E.2d 228, 363 Ill. 40—People v. 
Witte, 183 N.E. 622, 350 Ill. 558- 
People v. Shroyer, 168 N.E. 336, 
336 Ill. 324—People v. Ortiz, 150 
N.E. 708, 320 Ill. 205—People v. 
Geary, 131 N.E. 97, 297 Ill. 608- 
People v. Bacon, 127 N.E. 386, 293 
Ill. 210. 

Ind.—Brattain v. State, 61 N.E.2d 
462, 223 Ind. 489. 

Kan.—State v. Boyd, 197 P. 864, 109 
Kan. 99. 

Ky.—Arnold v. Commonwealth, 240 
S.W. 87, 194 Ky. 421—Feree v. 
Commonwealth, 236 S.W, 246, 193 
Ky. 347. 

La.—State v. Bailey, 96 So.2d 34, 233 
La. 40, 69 A.L.R.2d 340—State v. 
Chinn, 87 So.2d 315, 229 La. 984- 
State v. Riviere, 72 So.2d 316, 225 
La. 114—State v. Toon, 135 So. 7, 
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172 La. 631—State v. Seminary, 115 
So. 370, 165 La. 67. 

Md.—Saldiveri v. State, 143 A.2d 70, 
217 Md. 412—Beall v. State, 101 
A.2d 233, 203 Md. 380. 

Mass.—Commonwealth v. Brody, 105 
N.E.2d 243, 328 Mass. 521—Com¬ 
monwealth v. Clark, 198 N.E. 641, 
292 Mass. 409. 

Miss.—Gambrell v. State, 120 So.2d 
758—Pullen v. State, 168 So. 69, 
175 Miss. 810. 

Mo.—State v. Corrington, 116 S.W. 
2d 87—State v. Rose, 195 S.W. 
1013, 271 Mo. 17. 

Mont.—State v. McLeod, 311 P.2d 
400, 131 Mont. 478—State v. Shel¬ 
don, 169 P. 37, 54 Mont. 185. 

Neb.—Thompson v. State, 68 N.W.2d 
267, 159 Neb. 685—Fisher v. State, 
47 N.W.2d 349, 154 Neb. 166—Pless- 
man v. State, 266 N.W. 629, 130 
Neb. 758—Shannon v. State, 196 
N.W. 635, 111 Neb. 457. 

N.J.—State v. Molnar, 44 A.2d 197, 
133 N.J.Law 327—State v. Lynch, 
32 A.2d 183, 130 N.J.Law 253- 
State v. George, 158 A. 509, 108 
N.J.Law 508—State v. James, 114 
A. 553, 96 N.J.Law 132, 16 A.L.R. 
1141. 

N.M.—State v. Roy, 60 P.2d 646, 
40 N.M. 397. 

N.Y.—People v. Russell, 163 N.Y.S.2d 
341, 4 Mise.2d 1021—People v. Ir¬ 
win, 4 N.Y.S.2d 548, 166 Misc. 751. 

N.C.—State v. Creech, 61 S.E.2d 348, 
229 N.C. 662—State v. Swink, 47 
S.E.2d 852, 229 N.C. 123—State v. 
Absher, 40 S.E.2d 26, 226 N.C. 656 
—State v. Harris, 28 S.E.2d 232, 223 
N.C. 697—State v. Cureton, 11 S.E. 
2d 469, 218 N.C. 491. 

Ohio.—State v. Ross, 108 N.E.2d 77, 
92 Ohio App. 29, appeal dismissed 
108 N.E.2d 282, 158 Ohio St. 248- 
State v. Colley, 65 N.E.2d 169, 78 
Ohio App. 425. 

Okl.—Murphy v. State, 112 P.2d 438, 
72 Okl.Cr. 1—Welland v. State, 50 
P.2d 741, 58 Okl.Cr. 108—Adams v. 
State, 292 P. 385, 49 OkLCr. 94- 
Reed v. State, 212 P. 441, 23 Okl. 
Cr. 56. 

Pa.—Commonwealth v. Carluccetti, 85 
A.2d 391, 369 Pa. 190—Common¬ 
wealth v. Iacobino, 178 A. 823, 319 
Pa. 65. 

Commonwealth ex rel. Hudson 
v. Burke, 103 A.2d 279, 175 Pa.Su- 
per. 241, certiorari denied Hudson 
v. Day, 75 S.Ct. 67, 348 U.S. 844, 
99 L.Ed. 666—Commonwealth ex 
rel. Mulligan v. Smith, 40 A.2d 701, 
156 Pa.Super. 469. 

Commonwealth v. Novak, Quar, 
Sess., 45 Del.Co. 45. 
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exists at the beginning of the trial," and continues 
throughout the case 1 until the contrary is shown by 
the evidence, or, in other words, until insanity is 
established 2 by the degree of proof requisite in the 


particular jurisdiction, as considered in § 924. In 
the absence of contravening evidence, this presump¬ 
tion is conclusive, 3 and according to some authori¬ 
ties, is equivalent to full proof of sanity as a fact, 4 


S.C.—State v, Livingston, 105 SJE.2d 
73, 233 S.C. 400. 

S.D.—Magenton v. State, 81 N.W.2d 
894, 76 S.D. 512. 

Tenn.—Bass v. State, 231 S.W.2d 707, 
191 Tenn. 259—Mullendore v. State, 
191 S.W.2d 149, 183 Tenn. 53. 

Tex—Purcell v. State, Cr., 322 S.W. 
2d 268—Ex parte Hodges, Cr., 314 
S.W.2d 581—Parsons v. State, 271 
S.W.2d 643, 160 Tex.Cr. 387, certio¬ 
rari denied 75 S.Ct. 36, 348 U.S. 
837, 99 L.Ed. 660—Wenck v. State, 
238 S.W.2d 793, 156 Tex.Cr. 50— 
Ross v. State, 220 S.W.2d 137, 153 
Tex.Cr. 312—McCaine v. State, 211 
S.W.2d 190, 152 TexCr. 108—Irons 
v. State, 152 S.W.2d 359, 142 Tex. 
Cr. 227—Perez v. State, 119 S.W.2d 
1044, 135 TexCr. 311—Glover v. 
State, 69 S.W.2d 136, 125 Tex 
Cr. 605—Cruse v. State, 66 S.W. 
2d 324, 125 Tex.Cr. 123—Ex parte 
McKenzie, 28 S.W.2d 133, 116 Tex. 
Cr. 144—Davidson v. State, 4 S. 
W.2d 74, 109 TexCr. 251—Newman 
v. State, 269 S.W. 440, 99 Tex.Cr. 
363—Taylor v. State, 227 S.W. 679, 
co Tat rv d .70 

Utah.—State v.’ Green, 40 P.2d 961, 
86 Utah. 192—State v. Green, 6 P. 
2d 177, 78 Utah 580—State v. Had¬ 
ley, 234 P. 940, 65 Utah 109. 

Va.—Holober v. Commonwealth, 62 
S.E.2d 816, 191 Va. 826—Maxwell 
v. Commonwealth, 183 S.E. 452, 165 
Va. 860—Wes sells v. Common¬ 
wealth, 180 S.E. 419, 164 Va. 664— 
Setliff v. Commonwealth, 173 S.E. 
517, 162 Va. 805. 

Wash.—Varner v. Cranor, 259 F.2d 
417, 42 Wash.2d 860—State v. Put- 
zell, 242 P.2d 180, 40 Wash.2d 174— 
State v. EInley, 241 P.2d 442, 40 
Wash.2d 102—Corpus Juris Secun¬ 
dum cited In State v. Hartley, 170 
P.2d 333, 339, 25 Wash.2d 211- 
State v. Schafer, 286 P. 833, 156 
Wash. 240. 

W.Va.—State v. McCauley, 43 S.E.2d 
454, 130 W.Va. 401—State v. Camp, 
158 S.E. 664, 110 W.Va. 444. 

Wis.—State v. Schwelder, 94 N.W.2d 
154, 5 Wis.2d 627—Corpus Juris 
Secunaum quoted in State v. Vin¬ 
son, 70 N.W.2d 1, 4, 269 Wis. 305— 
Datka v. State, 62 N.W.2d 420, 266 
Wis. 124—Sorenson v. State, 188 N. 
W. 622, 178 Wis. 197. 

16 C.J. p 537 note 6. 

Mental deficiency 

A mentally deficient offender as 
defined in statute may be, and, in 
the absence of adjudication to the 
contrary is presumed to be, sufficient¬ 
ly sound In mind to understand and 
appreciate the charge against him 
and capable of furnishing his coun-, 


sel essential facts, and such pre¬ 
sumption attends him at all times 
during his arraignment, plea, trial, 
and sentence, 

Ohio.—State ex rel. Solomon v. Bush- 
ong, 88 N.E.2d 703, 85 Ohio App. 
333. 

99* N.M.—Territory v. McNabb, 120 
P. 907, 16 N.M. 625. 

Wash.—Corpus Juris Secundum cited 
in State v. Hartley, 170 P.2d 333, 

: 339, 25 Wash.2d 211. 

! 16 C.J. p 538 note 10. 

1. Cal.—People v. Denningham, 185 
P.2d 614, 82 C-A.2d 117. 

Ill.—People v. Geary, 131 N.E. 97, 
297 Ill. 608. 

Wash.—Corpus Juris Secundum cited 
in State v. Hartley, 170 P.2d 333, 
339, 25 Wash.2d 211. 

16 C.J. p 538 note 11. 

2. U.S.—U. S. v. Meadows, D.C.Mich., 
140 P.Supp. 184. 

Cal.—People v. Greig, 95 P-2d 936, 
14 C.2d 548—People v. Chamberlain, 
60 P.2d 299, 7 C.2d 257—People v. 
Hickman, 268 P. 909, 204 C. 470, 
appeal denied 270 P. 1117, 204 C. 
470—People v. Williams, 194 P. 
1019, 184 C. 590. 

People v. Darling, 237 P.2d 691, 

107 C.A.2d 635—People v. Nye, 273 
P. 837, 96 C.A. 186—People v. Schu¬ 
ler, 261 P. 1059, 87 C.A. 68. 

Colo.—North American Accident Ins. 
Co. v. Cavaleri, 58 P.2d 756, 98 
Colo. 565. 

Fla.—Corbin v. State, 176 So. 435, 129 
Fla. 421—Thomson v. State, 83 So. 
291, 78 Fla. 400. 

Mitchell v. State, App., 104 So.2d 
84. 

Idaho.—State v. Iverson, 289 P.2d 
603, 77 Idaho 103. 

Ill.—People v. Jenko, 102 N.E.2d 783, 
410 Ill. 478—People v. Skeoch, 96 
N.E.2d 473, 408 Ill. 276—People v. 
Ortiz, 150 N.E. 708, 320 Ill. 205- 
People v. Geary, 131 N.E. 97, 297 
Ill. 608—People v. Bacon, 127 N.E. 
386, 293 Ill. 210. 

Ky.—Feree v. Commonwealth, 236 S. 

W. 246, 193 Ky. 347. 

La.—State v. Toon, 135 So. 7, 172 
La. 631—State v. Seminary, 115 So. 
370, 165 La. 67. 

Mo.—State v. Barton, 236 S.W.2d 596, 
361 Mo. 780. 

N.C.—State v. Creech, 51 S.E.2d 348, 
229 N.C. 662—State v. Cureton, 11 
S.E.2d 469, 218 N.C. 491. 

Ohio.—State v. Ross, 108 N.E.2d 77, 
92 Ohio App. 29, appeal dismissed 

108 N.E.2d 282, 158 Ohio St. 248. 
Okl.—Whisenhunt v. State, Cr., 279 

P.2d 366—Gallagher v. State, 159 
P.2d 562, 81 Okl.Cr. 15—Kennamer, 
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v. State, 57 P.2d 646, 59 Okl.Cr. 
146—Lemke v. State, 32 P.2d 331, 
56 Okl.Cr. 1—Reed v. State, 212 
P. 441, 23 Okl.Cr. 56. 

Tex.—Perez v. State, 119 S.W.2d 1044, 
135 TexCr. 311—Ex parte McKen¬ 
zie, 28 S.W.2d 133, 116 TexCr. 144 
—Davidson v. State, 4 S.W.2d 74, 
109 TexCr. 251. 

Utah.—State v. Green, 6 P.2d 177, 78 
Utah 580—State v. Brown, 102 P. 
641, 36 Utah 46, 24 L.R.A.,N.S., 
545. 

Va.—Wessells v. Commonwealth, 180 
S.E. 419, 164 Va. 664—Setliff v. 
Commonwealth, 173 S.E. 517, 162 
Va. 805. 

Wash.—Corpus Juris Secundum cited 

in State v. Hartley, 170 P.2d 333, 
339, 25 Wash.2d 211—State v. Hen¬ 
ke, 82 P.2d 544, 196 Wash. 185- 
State v. Schafer, 286 P. 833, 156 
Wash. 240. 

16 C.J. p 538 note 12. 

Evidence of Insane delusions 

Where there is evidence that ac¬ 
cused was, in committing the act 
charged, laboring under an insane de¬ 
lusion, but was sane on matters not 
connected with the subject of his de¬ 
lusion, it cannot be presumed, as a 
matter of law, that he is able to rea¬ 
son with respect to the subject mat¬ 
ter of his delusion, the same as a 
sane man would, as to state of ac¬ 
tual facts conforming to the imagin¬ 
ings of accused. 

Neb.—Kraus v. State, 187 N.W. 895, 
108 Neb. 331. 

3. Cal.—People v. Harris, 145 P. 520, 
169 C. 53. 

Mass.—Commonwealth v. Sacco, 151 
N.E. 839, 255 Mass. 369. 

N.J.—State v. George, 158 A. 509, 
108 N.J.Law 508. 

N.C.—State v. Harris, 28 S.E.2d 232, 
223 N.C. 697. 

Where only evidence tending to 
prove insanity is disbelieved by jury, 
presumption of sanity remains and 
has same effect as though no such 
evidence were introduced. 

N.M.—State v. Moore, 76 P.2d 19, 42 
N.M. 135. 

4. Pa.—Commonwealth v. Iacobino, 
178 A. 823, 319 Pa. 65. 

16 C.J. p 538 note 7. 

May outweigh testimony 

Fact that great majority of men 
are sane and probability that any 
particular man is sane may properly 
be deemed by jury to outweigh, in 
evidential value, testimony that he 
is Insane. 

Mass.—Commonwealth v. Clark, 198 
N.E. 641, 292 Mass. 409. 
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although it has been elsewhere held that the pre¬ 
sumption is not evidence of sanity. 5 It has been 
said that while the presumption may not be weighed 
as evidence, the rational probability on which the 
presumption rests is to be considered as evidence. 5 - 5 

A plea or claim of insanity is not of itself sufficient 
to rebut the presumption of sanity. 5 - 10 Similarly, 
the mere fact of the commission of a crime is 
not sufficient to overcome the presumption of san¬ 
ity, 6 and the circumstances are rare in which loss 
of mental control is, as a matter of law, inferred 
from the enormity of the offense committed. 7 Nei¬ 
ther is it permissible for the jury to infer the in¬ 
sanity of accused from the mere circumstances of 
atrocity 8 and publicity 9 attending the commission of 
the crime charged, or from the lack of apparent 
motive therefor; 10 and no immediate presumption 
of insanity arises from the fact of epilepsy, 11 or 
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from an attempt to commit suicide. 12 

Proof of insanity at one time carries with it no 
presumption that it existed prior thereto, 13 but 
where accused entered his plea only a short time be¬ 
fore being adjudged insane, it was presumed that he 
was insane at the time of the plea. 13 - 5 

Continuance of insanity and lucid intervals . 
While the broad statement has been made that there 
is no presumption of insanity in a criminal case, 13 - 10 
it is generally held that where insanity of a perma¬ 
nent or continuing character, as distinguished from 
temporary mania, is shown to have existed, it is 
presumed to have continued until sufficient evidence 
to rebut this presumption is introduced. 14 This 
rule, however, does not apply to insanity other than 
to that of a nature liable to be permanent, 15 and 
the presumption is not conclusive, 16 and is weakened 
by the passage of time. 16 - 5 


5. Ill.—People v. Munroe, 154 N.E. 
2d 225. 15 I11.2d 91—People v. Coch¬ 
ran, 145 N.E. 207, 313 Ill. 508. 

Utah.—State v. Green, 6 P.2d 177, 78 
Utah 580. 

5.5 Mass.—Commonwealth v. Cox, 
100 N.E.2d 14, 327 Mass. 609. 

5.10 Colo.—Leick v. People, 322 P. 
2d 674, 136 Colo. 535, certiorari de¬ 
nied Leick v. People of State of 
Colorado, 78 S.Ct. 1363, 357 U.S. 
922, 2 L.Ed.2d 1366—Leick v. Peo¬ 
ple, 281 P.2d 806, 131 Colo. 353— 
Mundy v. People, 100 P.2d 584, 105 
Colo. 547. 

Wash.—State v. Hartley, 170 P.2d 
333, 25 Wash.2d 211. 

Wis.—State v. Schweider, 94 N.W.2d 
154, 5 Wis.2d 627. 

6. Fla.—Davis v. State, 32 So. 822, 
44 Fla. 32. 

7. Tex.—Claxton v. State, 288 S.W. 
444, 105 Tex.Cr. 308. 

8. D.C.—Hill v. U. S. f 22 App.D.C. 
395. 

Ill.—People v. Spencer, 106 N.E. 219, 
264 Ill. 124. 

Iowa.—State v. Bruntlett, 36 N.W.2d 
450, 240 Iowa 338. 

S.C.—State v. Stark, 32 S.C.L. 479. 

9. D.C.—Hill v. U. S., 22 App.D.C. 
395. 

10. Cal.—People v. Bundy, 145 P. 
537, 168 C. 777. 

11 . Pa.—Commonwealth v. Snyder, 
73 A. 910, 224 Pa. 526—Laros v. 
Commonwealth, 84 Pa. 200. 

12 . Pa.—Coyle v. Commonwealth, 
100 Pa. 573, 45 Am.R. 397. 

13 . Ill.—People v. Shroyer, 168 N.E. 
336, 336 Ill. 324. 

Pa.—Commonwealth ex rel. Barber 
v. Cavell, 156 A.2d 619, 191 Pa. 
Super. 448. 


13.5 Cal.—People v. Gallantier, 117 
P.2d 431, 47 C.A.2d 148. 

13.10 Ohio.—State v. Colley, 65 N. 
E.2d 159, 78 Ohio App. 425. 

14. Ala.—Benton v. State, 18 So.2d 
423, 31 Ala.App. 338, certiorari de¬ 
nied 18 So.2d 428, 245 Ala. 625. 

Cal.—People v. Baker, 268 P.2d 705, 
42 C.2d 550. 

Fla.—Crews v. State, 196 So. 590, 143 
Fla. 263—Thomson v. State, 83 So. 

9Q1 7fi "KMo 400 

Ill.—People v. Varecha, 188 N.E. 607, 
353 IlL 52—People v. Maynard, 179 
N.E. 833, 347 Ill. 422. 

Or.—Corpus Juris Secundum cited in 
State v. Garver, 225 P.2d 771, 778, 
190 Or. 291, 27 A.L.R.2d 105. 

Tex.—Murray v. State, 182 S.W.2d 
475, 147 Tex.Cr. 474—Glover v. 

State, 69 S.W.2d 136, 125 Tex.Cr. 
605. 

16 C.J. p 538 note 20. 

Incomp etancy of continuing charac¬ 
ter 

Mental defectiveness so pronounced 
that one is incapable of being taught 
to manage himself or his affairs is 
mental incompetency of continuing 
nature within rule that such incom¬ 
petency will be presumed to continue 
until disproved. 

Ill.—People v. Varecha, 186 N.E. 607, 
353 Ill. 62. 

15. Cal.—People v. Schuler, 261 P. 

1059, 87 C.A 68. 

Ill.—People v. Samman, 97 N.E.2d 
778, 408 Ill. 549. 

Mo.—State v. Linders, 224 S.W.2d 386 
—State v. Peterson, 154 S.W.2d 
134. 

Okl.—Prescott v. State, 37 P.2d 830, 
56 Okl.Cr. 259—Adams v. State, 292 
P. 385, 49 Okl.Cr. 94. 
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Or.—State v. Garver, 225 P.2d 771, 
190 Or. 291, 27 A.L.R.2d 105. 

Pa.—Commonwealth v. Cilione, 142 
A. 216, 293 Pa. 208. 

Commonwealth ex rel. Mulligan 
v. Smith, 40 A.2d 701, 156 Pa.Super. 
469. 

16 C.J. p 538 note 21. 

Instruction not justified 

Evidence that alleged insanity of 
accused was of continuing character 
did not justify instruction that, if he 
was insane prior to offense, he was 
“presumed” insane at time. 

Mo.—State v. Douglas, 278 S.W. 1016, 
312 Mo. 373. 

16. N.C.—State v. Jones, 133 S.E. 
81, 191 N.C. 753. 

Or.—State v. Garver, 225 P.2d 771, 
190 Or. 291, 27 A.L.R.2d 105. 

Accused declared Insane by physi¬ 
cian is not exempt as matter of law 
from responsibility for subsequent 
acts because of presumption of con¬ 
tinuance of mental condition. 

N.C.—State v. Jones, 133 S.E. 81, 191 
N.C. 753. 

Presumption, may be overcome by 
evidence 

Presumption of continuing Insanity 
of accused Is raised by evidence that 
at prior time accused was insane, 
but presumption Is not conclusive 
as to insanity at time under inves¬ 
tigation but may be met and over¬ 
come by evidence showing accused's 
mental competence or responsibility 
at that time. 

Okl.—Galbraith v. Lackey, Cr., 340 P 
2d 497. 

16.5 Ill.—People ex rel. McElhaney 
v. Robinson, 108 N.E.2d 772, 413 
III. 401—People v. Samman, 97 N. 
E.2d 778, 408 Ill. 549. 
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A person who has been adjudged insane, 17 or who 
has been committed to a hospital or to an asylum 
for the insane, 18 is presumed to continue insane. 
However, this presumption is not conclusive, 19 and 
a prior adjudication of insanity does not raise a 


presumption of continued insanity, where the in¬ 
sanity is not of a permanent or continuing charac¬ 
ter; 20 nor does prior confinement in a hospital 
or asylum raise such a presumption where accused 
has been discharged therefrom as cured, 21 or where, 


17. TJ.S.—Byrd v. Pescor, C.C.A.M 0 .. 
163 F.2d 775, certiorari denied 68 
S.Ct. 648, 333 U.S. 846, 92 L.Ed. 
1129. 

Honaker v. Cox, D.C.M 0 ., 51 F. 
Supp. 829—Robinson v. Johnston, 

D. C. Cal., 50 F.Supp. 774. 

Ala.—Waters v. State, 119 So. 248, 
22 Ala.App. 644. 

D.C.—Durham v. U. S., 214 F.2d 862, 
94 TJ.S.App.D.C. 228, 45 A.L.R.2d 
1430. 

Fla.—Perkins v. Mayo, 92 So.2d 641— 
Corbin v. State, 176 So. 435, 129 
Fla. 421. 

Johnson v. State, App., 118 So.2d 
234. 

Ga.—Orange v. State, 47 S.E.2d 756, 
77 Ga.App. 36, appeal transferred 
see 46 S.E.2d 484, 203 Ga. 294— 
Murphy v. State, 28 S.E.2d 198, 70 
Ga.App. 387. 

Ill.—People ex rel. McElhaney v. 
Robinson, 108 N.E.2d 772, 413 Ill. 
401—People v. Samraan, 97 N.E. 2d 
778, 408 III. 549—People ex rel. 
Wiseman v. Nierstheimer, 81 N.E. 
2d 900, 401 Ill. 260. 

Mo.—State v. Herring, 188 S.W. 169, 
268 Mo. 514. 

Or.—State v. Garver, 225 P.2d 771, 
190 Or. 291, 27 A.L.R.2d 105. 

Tex.—Dawson v. State, 203 S.W.2d 
231, 150 Tex.Cr. 465—Foster v. 

State, 155 S.W.2d 938, 142 Tex.Cr. 
615—Irons v. State, 152 S.W.2d 359, 
142 Tex.Cr. 227—Kizer v. State, 92 
S.W.2d 439, 130 Tex.Cr. 185. 

Wash.—Varner v. Cranor, 259 P.2d 
417, 42 Wash.2d 860—Kenstrip v. 
Cranor, 235 P.2d 467, 39 Wash.2d 
403. 

16 C.J. p 538 note 23, p 539 note 30. 

Where accused is acquitted on 
ground of insanity, the mental Ill¬ 
ness is presumed to continue until a 
complete recovery is convincingly 
proved. 

D.C.—In re Rosenfleld, 157 F.Supp. 
18, remanded on other grounds, C. 
A., Rosenfleld v. Overholzer, 262 F. 
2d 34, 104 U.S.App.D.C. 322. 

Ohio.—Yankulov v. Bushong, 77 N. 

E. 2d 88, 80 Ohio App. 497. 

Discharge from aimed forces 

Since, under statute, a judgment 
adjudicating one to be insane can be 
entered only on the verdict of a jury, 
neither accused's discharge from 
military services based on finding of 
medical board that he was suffering 
from dementia prsecox, unqualified, 
nor order of county judge commit¬ 
ting accused to veteran's hospital 
for observation entitled him to have 


his insanity defense in murder pros¬ 
ecution submitted from standpoint 
that he was presumed to be insane 
rather than sane. 

Tex.—McGee v. State, 238 S.W.2d 
707, 155 Tex.Cr. 639. 

TTntil a judgment of insanity is 
set aside or vaoated, the presump¬ 
tion obtains that the insanity con¬ 
tinues. 

Tex.—Ex parte Lovelady, 207 S.W.2d 
396, 152 Tex.Cr. 93, certiorari dis¬ 
missed 68 S.Ct. 914, 333 U.S. 879, 
92 L.Ed. 1154. 

18. Mo.—State v. Herring, 188 S.W. 
169, 268 Mo. 514—State v. Vaughn, 
122 S.W. 677, 223 Mo. 149. 

Or.—State v. Garver, 225 P.2d 771, 
190 Or. 291, 27 A.L.R.2d 105. 
Wash.—Kenstrip v. Cranor, 235 P.2d 
467, 39 Wash.2d 403. 

Legal insanity not requisite of com¬ 
mitment 

Fact that one need not be legally 
insane in order to justify a finding 
that he is a mentally diseased person 
and thus warrant commitment to 
state hospital and that defense of 
insanity is not made out unless it is 
proved beyond reasonable doubt that, 
at time of commission of act charg¬ 
ed accused was so diseased in mind 
that he was incapable of understand¬ 
ing nature and quality of act, or of 
distinguishing between right and ] 
wrong with respect to act charged, is 
not relevant to question whether 
presumption that once insanity is 
shown to exist it continues until 
proven otherwise is applicable. 

Or.—State v. Garver, 225 P.2d 771, 
190 Or. 291, 27 A.L.R.2d 105. 

19. Cal.—People v. Little, 230 P. 
178, 68 C.A. 674. 

Fla.—Corbin v. State, 176 So. 435, 
129 Fla. 421. 

Or.—State v. Garver, 225 P.2d 771, 
190 Or. 291, 27 A.L.R.2d 105. 

I Pa.—Commonwealth ex rel. Mulligan 
v. Smith, 40 A.2d 701, 156 Pa.Super. 
469. 

Tex.—Ex parte Lovelady, 207 S.W.2d 
396, 152 Tex.Cr. 93, certiorari dis¬ 
missed 68 S.Ct. 914, 333 U.S. 879, 
92 L.Ed. 1154. 

Wash.—Kenstrip v. Cranor, 235 P.2d 
467, 39 Wash.2d 403. 

Presumption is one of fact and 

may be overcome by evidence. 

Ohio.—Yankulov v. Bushong, 77 N.E. 
2d 88, 80 Ohio App. 497. 

20. D.C.—Davis v. U. S., 37 App.D. 
C., 126. 
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Ill.—People ex rel. McElhaney v. 
Robinson, 108 N.E.2d 772, 413 Ill 
401. 

Mo.—State v. Stucker, 180 S.W.2d 
719, 352 Mo. 1056. 

Pa.—Commonwealth ex rel. Mulligan 
v. Smith, 40 A.2d 701, 156 Pa.Su- 
per. 469. 

Wls.—Hempton v. State, 86 N.W. 596 
111 Wis. 127. 

16 C.J. p 539 note 29, 

Burden on accused 

Even though accused was ad¬ 
judged insane in another state near¬ 
ly five years before homicide, in ab¬ 
sence of a showing of the form of 
that insanity, no presumption or in¬ 
ference would be Indulged that it 
was chronic or permanent or of a 
nature from which there could be no 
recovery or that it continued down 
to and at the very time of the kill¬ 
ing. 

Mo.—State v. Peterson, 154 S.W.2d 
134. 

21. Mo.—State v. Stucker, 180 S.W. 
2d 719, 352 Mo. 1056—State v. Tar- 
water, 239 S.W. 480, 293 Mo. 273 
—State v. Rose, 195 S.W. 1013, 271 
Mo. 17. 

Discharge rebuts presumption of con¬ 
tinuing Insanity 

Wash.—State v. Myers, 290 P.2d 253, 
47 Washed 840. 

Discharge a few months before 
crime 

D.C.—Williams v. U. S„ Mun.App., 
104 A.2d 828. 

Discharge without order of restora¬ 
tion 

Where evidence was introduced of 
accused’s prior adjudication of in¬ 
sanity and there was no showing 
that he had been restored to sanity, 
although there was Introduced a dis¬ 
charge certificate from state hospital 
as well as certain other medical tes¬ 
timony, it was not for jury to decide 
whether the presumption of contin¬ 
ued sanity applied but rather wheth¬ 
er the rebuttal evidence had over¬ 
come the presumption. 

Fla.—Johnson v. State, App., 116 Soi 
2d 234. 

Accused presumed sane 

Accused, adjudged insane as drug 
addict, and released from institution 
to which he was committed long be¬ 
fore commission of offense charged, 
was presumably sane at such time. 
Ky.—Cannon v. Commonwealth, 47 
S.W.2d 1075, 243 Ky. 302. 



22A C. J. S. 

for a considerable period of time, he has been on 
parole therefrom, 22 or where he escaped from the 
asylum at a time when he was about to be dis¬ 
charged. 23 There is authority that commitment to 
an institution for the insane does not raise a pre¬ 
sumption of legal insanity. 23 - 5 

Where it is shown that accused had lucid inter¬ 
vals, it will be presumed that the offense was com¬ 
mitted in one of them. 24 

§ 585. -Intent 

Intent may be implied from established facts. 

In a criminal case intent may be implied from es¬ 
tablished facts, 25 and where the offense charged is 
a continuing one, and the intent is once established, 
it will be presumed to continue until the contrary 
appears. 26 One rendering aid to another is pre¬ 
sumed to share the latter’s intent, and this pre¬ 
sumption will persist until overcome by the evi- 
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denee. 27 An intent to use articles, such as burglar 
tools, for an illegal purpose may be inferred from 
their possession and other circumstances. 27 - 5 Pre¬ 
sumptions as to criminal intent are considered supra 
§§ 33-36. 

Motive may be presumed from proved facts. 28 
Sane men, when charged with a criminal offense, 
are regarded as acting from motive, 29 and where 
the act may be attributable to two or more motives* 
one lawful and the other unlawful, the former must 
be accepted and not the latter. 30 

§ 586. -Knowledge of Law 

An accused Is conclusively presumed to know the law. 

A person charged with the commission of a 
crime, who has reached the age of accountability, 31 
is conclusively 32 presumed to know the law of the 
land, including both common law and statutory 
law. 33 While actual knowledge of a criminal stat- 


22. Wis.—Hempton v. State, 86 N. 
W. 596, 111 Wis. 127. 

Parole without order of restoration 
Evidence, that accused was com¬ 
mitted to alcoholics institution and 
that he was paroled from that insti¬ 
tution but that no order of restora¬ 
tion had been entered, substituted for 
usual presumption of sanity a pre¬ 
sumption of insanity which was one 
of fact and was effective only as long 
as there was no positive evidence to 
contrary. 

Tenn.—Gibbs v. State, 241 S.W.2d 
556, 192 Tenn. 529. 

23. D.C.—Davis v. U. S., 37 App. 

D.C. 126. 

23,5 Neb.—Fisher v. State, 299 N.W. 
501, 140 Neb. 216. 

24. Ala.—Grammer v. State, 196 So. 
268, 239 Ala. 633. 

Cal.—People v. Keyes, 175 P. 6, 178 
C. 794. 

Tex,—McKenny v. State, 288 S.W. 

465, 105 Tex.Cr. 353. 

16 C.J. p 538 note 22. 

25. U.S.—Hyney v. U. S., C.C.A. 
Mich., 44 F.2d 134, certiorari denied 
51 S.Ct. 347, 283 U.S. 824, 75 L.Ed. 
1438. 

U. S. v. One 1951 Chevrolet %- 
Ton Pickup Truck, D.C.Ky., 130 F. 
Supp. 777. 

Cal.—People v. Ramirez, 224 P.2 d 
878, 101 C.A.2d 50. 

W.Va.—State v. Mayle, 69 S.E.2d 
212, 136 W.Va. 936. 

Intention Is not presumption of 
law, but an inference of fact, that 
jury may draw from the facts and 
circumstances introduced. 

Ark.—Shell v. State, 42 S.W.2d 19, 
184 Ark. 248. 

26. Iowa.—State v. Johns, 118 N.W. 
295, 140 Iowa 125. 


27. Ky.—Luttrell v. Commonwealth, 
63 S.W.2d 292, 250 Ky. 334. 

Miss.—Corpus Juris Secundum cited 
in Gibbs v. State, 77 So.2d 705, 
708, 223 Miss. 1 . 

27.5 Ohio.—State v. Bryan, 43 N.E. 
2d 625, 69 Ohio App. 306. 

28. N.J.—State v. Close, 148 A. 764, 
106 N.J.Law 321. 

29. Me.—State v. Merry, 8 A.2d 143, 
136 Me. 243. 

30. N.C.—State v. Shipman, 163 S. 

E. 657, 202 N.C. 518. 

31. Ala.—Cain v. State, 93 So. 263, 
18 AlaA.pp. 624. 

32. U.S.—Marx v. U. S., C.CA^Minn., 
86 F.2d 245. 

Ala.—Gamer v. State, 158 So. 543, 26 
Ala.App. 246, certiorari denied 158 
So. 546, 229 Ala. 600. 

Mo.—State v. Douglas, 278 S.W. 1016, 
312 Mo. 373. 

Vt.—State v. Woods, 179 A. 1, 107 Vt. 
354, followed in State v. Shufelt, 
179 A. 3, 107 Vt 358. 

16 C.J. p 84 note 91. 

Doer of unlawful act is conclusive¬ 
ly presumed to know the unlawful¬ 
ness of the act. 

La.—State v. Turner, 182 So. 325, 190 
La. 198. 

33 . U.S.—Eastman v. U. S., C.C.A. 
Mo., 153 F.2d 80, certiorari denied 
66 S.Ct. 1342, 328 U.S. 852, 90 L. 
Ed. 1625, rehearing- denied 67 S.Ct 
29, 329 U.S. 819, 91 L.Ed. 698- 
Morris v. U. S., C.CA.La., 112 F.2d 
522, certiorari denied 61 S.Ct 41, 
311 U.S. 653, 85 L.Ed. 418. 

U. S. v. Markowitz, D.C.Pa., 176 

F. Supp. 681—U. S. v. Gunn, D.C. 
Ark., 97 F.Supp. 476. 

Hamburg-American Steam Pack¬ 
et Co. v. U. S., N.Y., 250 F. 747, 163 
C.CA. 79, certiorari denied Ham- 

34y 


burg-Amerikanische Steam Packet- 
fahrt Aktien-Gesellschaft v. U. S., 

38 S.Ct. 333, 246 U.S. 662, 62 L.Ed. 
927. 

Ala.—Miller v. State, 105 So.2d 711, 

39 Ala.App. 584, certiorari denied 
105 So.2d 714, 268 Ala, 692—Weeks 
v. State, 132 So. 870, 24 Ala.App. 
198, certiorari denied 132 So. 871, 
222 Ala. 442—Cain v. State, 93 So. 
263, 18 AIa.App. 624. 

Cal.—People v. Stowell, 114 P.2d 614, 
45 C.A.2d 580—Ex parte Bathurst, 
277 P. 201, 98 C.A. 552—People v. 
Flanagan, 223 P. 1014, 65 C.A. 268. 
Idaho.—State v. Ayres, 211 P.2d 142, 
70 Idaho 18. 

Ill.—People v. Player, 36 N.E.2d 729, 
377 III. 417—People v. Camberis, 
130 N.E. 712, 297 Ill. 455. 

Ind.—Zakrasek v. State, 150 N.E. 615, 
197 Ind. 249. 

Iowa.—State v. Sonderleiter, 99 N.W. 
2d 393—Parenti v. District Court 
of Adams County, 199 N.W. 259, 193 
Iowa 560. 

Kan.—Ramsey v. Hand, 343 P.2d 225, 
185 Kan. 350, certiorari denied 80 
S.Ct 956, 362 U.S. 970, 4 L.Ed.2d 
901. 

La.—State v. Lirette, 83 So. 18, 145 
La. 801. 

Mich.—People v. Garska, 6 N.W.2d! 
527, 303 Mich. 313. 

Mo.—State v. Crumes, 3 S.W.2d 229, 
319 Mo. 24. 

Mont.—State v. Perez, 243 P.2d 309, 
126 Mont 15. 

N.J.—State v. Cortese, 140 A. 440, 
104 N.J.Law 312. 

State v. McNamee, 27 A.2d 221, 
20 N.J.Misc. 342. 

Ohio.—City of Cleveland Heights v, 
Simon, 13 Ohio Supp. 1. 

Va.—Hagood v. Commonwealth, 163 
S.E. 10, 601, 157 Va. 918. 
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ute cannot be predicated solely on this presumption, 
yet under many circumstances knowledge of im¬ 
portant requirements of law having to do with the 
kind of business in which accused is engaged 
may be readily inferable. 34 However, such pre¬ 
sumption does not form a basis for a second pre¬ 
sumption of intent to defraud. 35 

§ 587. - Knowledge of Fact 

Presumptions as to knowledge or ignorance of par¬ 
ticular facts are sometimes indulged. 


In some cases presumption of knowledge 33 0 r 
ignorance 37 of certain facts has been indulged. It 
has been held that all persons will be charged with 
knowledge of facts so generally known that they 
will be judicially noticed. 37 * 5 A witness who tes¬ 
tifies to a fact may be presumed to be testifying from 
his own knowledge. 37 * 10 In accordance with the 
presumption of innocence, considered supra § 581, 
accused is presumed to be ignorant of what is in¬ 
tended to be proved against him, except as he is 
informed by the indictment or information. 33 


Wls.—Corpus Juris Secundum quoted 

in State v. Vinson, 70 N.W.2d 1, 4, 
269 Wis. 305. 

16 C.J. p 84 note 90, p 539 notes 
35, 36. 

Ignorance of the law no defense see 
supra § 48. 

Xn ordinary circumstances, every¬ 
one Is presumed to know law. 

TJ.S.—TJ. S. v. Scott, D.C.Wis., 137 
F.Supp. 449. 

limits of rule 

While everyone is presumed to 
know the law, such as is embodied 
in a criminal statute, the statute 
must be in such form that a rea¬ 
sonable person reading It can under¬ 
stand what is denounced and pen¬ 
alty to be expected for violation of 
statute. 

TJ.S.—-U. S. v. Gilliland, D.C.Tex., 35 
F.Supp. 181, reversed on other 
grounds 61 S.Ct. 618, 312 TJ.S. 86, 
85 L.Ed. 598. 

Buies of evidence 

Everyone is presumed to know 
the law, of which the rules of evi¬ 
dence are a part. 

Ga.—Felton v. State, 90 S.E.2d 607, 
93 Ga.App. 48. 

Evidence illegally obtained 

Accused In murder and burglary 
prosecutions was deemed to have 
been aware, through his counsel, that 
any evidence obtained by unlawful 
methods could not have been used 
against him. 

Ill.—People v. Heirens, 122 N.E.2d 
231, 4 Ill.2d 131, certiorari denied 
75 S.Ct. 876, 349 TJ.S. 947, 99 L.Ed. 
1273, rehearing denied 76 S.Ct. 41, 
350 TJ.S. 855, 100 L.Ed. 760. 

Police officers 

Legal maxim that one is presumed 
to know the law applies to police 
officers. 

N.Y.—People v. Gallo, 135 N.Y.S.2d 
845, 206 Misc. 935. 

Punishment 

It can be reasonably assumed that 
most defendants pleading guilty are 
aware of the punishment applicable 
to their crime and plead guilty in 
the hope of receiving leniency. 

TJ.S.—Bryant v. TJ. S., D.C.N.D., 173 
F.Supp. 574. 


Witness 

Law presumes that one who is 
called on to testify as a witness 
knows his rights. 

Ill.—People v. Meisenhelter, 47 N. 

E. 2d 108, 317 IU.App. 511. 

Local ordinances 

(1) One must take notice of local 
ordinances duly enacted and publish¬ 
ed the same as notice of statutes, and 
presumptive knowledge of such an 
enactment may be as binding on ac¬ 
cused as actual knowledge. 

Wash.—State v. Everitt, 220 P. 797, 
127 Wash. 265. 

(2) Members of public are presum¬ 
ed to know law of municipality just 
as they are held to know law of 
state. 

Ga.—Perry v. State, 50 S.E.2d 709, 78 
Ga.App. 273. 

Speed limit 

(1) Person operating vehicle on 
city parkway was presumed to know 
of regulation of department of parks 
limiting maximum speed on park¬ 
ways and that no signs could be 
erected permitting greater speed. 
N.Y.—People v. Love, 114 N.E.2d 

186, 306 N.Y. 18. 

(2) Motorist cannot be presumed 
to be familiar with the various regu¬ 
lations as to speed which have been 
adopted by various villages through¬ 
out the state. 

N.Y.—People v. Eisenstadt, 134 N.Y. 
S.2d 771, reversed on other grounds 
144 N.Y.S.2d 223. 

Officers of vessel hovering off XT. S. 
coast, chargeable with knowledge of 
U. S. laws. 

U.S.—Ford v. U. S., C.C.A.Cal., 10 F. 
2d 339, affirmed 47 S.Ct. 531, 273 
TJ.S. 593, 71 L.Ed. 793. 

34. Mass.—Commonwealth v. Ben- 
esch, 194 N.E. 905, 290 Mass. 125. 

35. Colo.—Roberts v. People, 205 P. 
272, 71 Colo. 198. 

36. TJ.S.—Bettman v. TJ. S., Ohio, 224 

F. 819, 140 C.C.A. 265— TJ. S. v. 
Hall, D.C.Ga,, 206 F. 484. 

Pa.—Commonwealth v. Weiner, Quar. 

Sess., 49 Dauph.Co. 431. 

16 C.J. p 539 note 38. 

Knowledge of relatives 
Accused is presumed to know his 
own relatives. , 


Fla.—Seay v. State, 190 So. 702, 139 
Fla. 433. 

Knowledge of value of property 

An owner of property is presumed 
to know its value. 

Kan.—State v. Inverarity, 92 P.2d 45, 
150 Kan. 160. 

Knowledge of corporate affairs 

(1) It will not be presumed that 
officers and directors of a corpora¬ 
tion, other than the president there¬ 
of, did not have knowledge of re¬ 
ceipts and disbursements of funds 
representing proceeds of sale of 
shares of corporate stock. 

Cal.—People v. Mitchell, 240 P 36, 
74 C.A. 164. 

(2) An accused agent of a corpo¬ 
ration is presumed to have that 
knowledge of its affairs particularly 
under his control and management 
which by the exercise of due dili¬ 
gence he would have ascertained. 
Wash.—State v. Ferry Line Auto 

Bus Co., 168 P. 893, 99 Wash. 64. 
Knowledge of deputy sheriffs 

Conclusive presumption exists that 
county residents know county deputy 
sheriffs. 

Ala.—Wiggins v. State, 143 So. 188, 
25 Ala.App. 192. 

Guilty knowledge 

Jury may infer guilty knowledge 
from proof of possession of contra¬ 
band articles in violation of pertinent 
statutes. 

N.J.—State v. Gawronski, 74 A.2d 
624, 9 N.J.Super. 51. 

37. Mass.—Commonwealth v. Grau- 
stein, 95 N.E. 97, 209 Mass. 38. 

16 C.J. p 539 note 39. 

37.5 Ky.—Commonwealth v. Payne, 
245 S.W.2d 581. 

37.10 Ala.—Register v. State, 42 So. 
2d 519, 34 Ala.App. 505, certiorari 
denied 42 So.2d 525, 252 Ala. 659. 
Ga.—Jester v. State, 17 S.E.2d 736, 
193 Ga. 202. 

38. U.S.—Sutton v. U. S., C.C.A.Ga., 
157 F.2d 661. 

TJ. S. v. Koon Wah Lee, D.C.Ha- 
waii, 6 F.R.D. 456. 

Me.—Corpus Juris Secundum cited in 

State v. Hudon, 52 A.2d 520, 525, 
142 Me. 337. 

Okl.—Place v. State, Cr., 300 P.2d 
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On proof of sufficient facts, the law will presume 
that a person has information equivalent in its le¬ 
gal effect to actual knowledge; 39 but because a fact 
is true does not alone support an inference that ac¬ 
cused has knowledge of that fact. 40 

Where a knowledge of false statements is a nec¬ 
essary ingredient of an offense, although there is no 
allowable inference of knowledge from the mere 
fact of falsity, there are many situations where 
from the special situation and continuity of conduct 
of accused, an inference may be drawn that he did 
know the untruth of what he said or wrote. 41 

The jury are presumed to have some knowledge 


of local geography, such as the location of towns, 
permanent structures, and named creeks, 42 but they 
are not presumed to know the location of particu¬ 
lar homes. 43 

§ 588. - Continuance of Fact 

The rule that a fact, condition, or status of a con¬ 
tinuous nature once proved Is presumed to continue is 
ordinarily applied in criminal cases. 

Generally, proof of the existence at a particular 
time of a fact or status of a continuous nature gives 
rise to a presumption that it continues unchanged, 
until the contrary is shown, 44 although it has been 


666—Courtney v. State, 153 F.2d 
243, 79 Okl.Cr. 206. 

Utah.—State v. Topham, 123 P. 888, 
41 Utah 39. 

16 C.J. p 539 note 41. 

Foots on which charge based 

(1) Accused Is presumed innocent 
and It must be assumed that he Is 
ignorant of the facts on which In¬ 
dictment or information is based and 
it is no valid defense to motion for 
bill of particulars to say that he 
knows what he did, and therefore has 
all the information necessary. 

U.S.—U. S. v. Smith, D.C.Mo., 16 F. 
R.D. 372. 

(2) Effect of the presumption of 
innocence is not changed by requir¬ 
ing accused to take notice of his own 
business activities, and investigate 
and ascertain from such investiga¬ 
tion the Information which he seeks 
in requests for bill of particulars. 

D.C.—U. S. v. Ford Motor Co., 24 F. 

R. D. 65. 

39. U.S.—Rumely v. U. S., C.C.A.N. 
V., 293 F. 532, certiorari denied 44 

S. Ct. 38, 263 U.S. 713, 68 L.Ed. 520. 

40 . Cal.—People v. Peloian, 272 P. 
304, 95 C.A. 96. 

41 . U.S.—Bentel v. U. S., C.C.A.N.Y., 
13 F.2d 327, certiorari denied Amos 
v. U. S., 47 S.Ct. 109, 273 U.S. 713, 
71 L.Ed. 854. 

42 . Ky.—Bennett v. Commonwealth, 
46 S.W.2d 84, 242 Ky. 244—Nelson 
v. Commonwealth, 24 S.W.2d 276, 
232 Ky. 568, followed in Slone v. 
Commonwealth, 55 S.W.2d 1113, 246 
Ky. 853. 

Fact that precinct and town are 
in certain counties is presumed to be 
known by jury. 

Ky.—Justice v. Commonwealth, 294 
S.W. 1046, 220 Ky. 209. 

43 . Ky.—Nelson v. Commonwealth, 
24 S.W.2d 276, 232 Ky. 568, fol¬ 
lowed in Slone v. Commonwealth, 
55 S.W.2d 1113, 246 Ky. 853. 

44 . U.S.—Jencks v. U. S., C.A.Tex., 
226 F.2d 540, reversed on other 
grounds 77 S.Ct. 1007, 353 U.S. 657, 
1 L.Ed.2d 1103—Noell v. U. S., C.A. 


Cal., 183 F.2d 334, certiorari denied 
71 S.Ct. 352, 340 U.S. 921, 95 L.Ed. 
695—Jeffra v. U. S. f C.A.Md., 169 
F.2d 218—Cataneo v. U. S., C.C.A. 
Md., 167 F.2d 820—Wall v. Hud¬ 
speth, C.C.A.Kan., 108 F.2d 865. 

U. S. v. Rangel-Perez, D.C.Cal., 
179 F.Supp. 619. 

Idaho.—State v. McClurg, 300 P. 898, 
50 Idaho 762. 

Minn.—State v. Hopfe, 82 NW.2d 
681, 249 Minn. 464. 

Mont.—State v. Olson, 287 P. 938, 87 
Mont. 389. 

Ohio.—State v. Berkman, 74 N.E.2d 
411, 79 Ohio App. 432. 

Pa.—Commonwealth v. Fragassa, 122 
A. 88, 278 Pa. 1. 

Tenn.—Harden v. State, 216 S.W.2d 
708, 188 Tenn. 17. 

Va.—Brown v. Commonwealth, 137 S. 

E. 492, 147 Va. 660. 

16 C.J. p 539 note 43. 

As to the general rule of evidence 
see Evidence § 124. 

Presumption of continuance of fact 
or condition generally see Evi¬ 
dence § 124. 

Once a state of mind Is established, 

there is a presumption that it con¬ 
tinues to exist until the contrary ap¬ 
pears. 

D.C.—In re Rosenfield, D.C., 157 F. 
Supp. 18, remanded on other 
grounds Rosenfield v. Overholzer, 
262 F.2d 34, 104 U.S.App.D.C. 322. 

Particular matters presumed to con¬ 
tinue 

(1) Residence. 

U.S.—Crapo v. U. S., C.C.A.Kan., 100 

F. 2d 996. 

(2) Nonresident status of absent 
witness. 

Ala.—Wigginton v. State, 87 So. 698, 
17 Ala.App. 651. 

(3) Status of person as alien. 

U.S.—U. S. v. Rangel-Perez, D.C.Cal., 

179 F.Supp. 619. 

Cal.—People v. Velasquez, 233 P. 259, 
70 C.A 362. 

(4) Canadian citizenship. 

U.S.—Mills v. U. S., C.C.AWash., 273 
F. 625. 


(5) Marriage status. 

Cal.—People v. Huntley, 269 P. 750,. 
93 C.A. 504. 

Idaho.—State v. McClurg, 300 P. 898, 
50 Idaho 762. 

(6) Identity of substance. 

Va.—Rodgers v. Commonwealth, 9fr 
S.E.2d 257, 197 Va. 527. 

(7) Illicit relationship. 

Pa.—Commonwealth v. Phillips, 83 
Pa.Super. 213. 

(8) Possession of property. 

N.J.—City of Newark v. Adler, 66 A. 
2d 185, 3 N.J.Super. 231. 

(9) Possession of still. 

Ala.—Stanfield v. State, 120 So. 467, 
23 Ala.App. 60. 

(10) Possession of whisky on per¬ 
son. 

(15) Ownership of cave. 

Mo.—State v. Vinson, 22 SW.2d 779. 

(11) Possession of a federal liquor 
tax stamp. 

Ark.—Wimberly v. State, 218 SW.2d 
730, 214 Ark. 930. 

(12) Liquor establishment. 

N.J.—State v. Best, 150 A. 44, 8 N.J. 

Misc. 271. 

(13) State of title of premises. 
Tex.—Cook v. State, 258 S.W. 1058, 

96 Tex.Cr. 586. 

(14) Ownership. 

Iowa.—State v. Rosenberg, 27 N.W. 

2d 904, 238 Iowa 621. 

Mo.—State v. Clark, 288 S.W, 77, 
221 Mo.App. 893. 

(15) Incompetency of witness. 

Tex.—Baker v. State, 187 SW. 949 r 

79 Tex.Cr. 510. 

(16) Conspiracy. 

U.S.—U. S. v. Perlstein, C.C.A.N.J.„ 
126 F.2d 789, certiorari denied Perl- 
stein v. U. S., 62 S.Ct. 1106, 316 U. 
S. 678, 86 L.Ed. 1752—U. S. v. Roll- 
nick, C.C.A.N.Y., 91 F.2d 911—Eak- 
er v. U. S., C.C.A.C 0 I 0 ., 76 F.2d 267 
—Telman v. U. S., C.C.A.N.M., 67 F. 
2d 716, certiorari denied 54 S.Ct. 
860, 292 U.S. 650, 78 L.Ed. 1500— 
Coates v. U. S., C.C.A.Cal., 59 F.2d 
173. 

U. S. v. Weinberg, D.C.Pa., 129 
F.Supp. 514, affirmed, C.A., 226 F„ 
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§§ 588-589(1) CRIMINAL LAW 

said that the presumption is ordinarily applied only 
in civil cases and should be sparingly applied in 
criminal matters. 44 - 5 This presumption is not retro¬ 
active, 46 but circumstances may be such as to war¬ 
rant an inference that an established fact must have 
existed for a definite period in the past. 46 The rule 
that a fact, status, or condition once proved is pre¬ 
sumed to continue is limited in its application to such 
facts and conditions as are of a continuing nature. 47 
Further, the rule is not to be applied rigidly, but 
with discretion in the light of the fact, condition or 
status presumed, the probability of change, and the 
length of time that has elapsed. 47 * 6 
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Where there is no proof of an unlawful agree¬ 
ment except as it may be inferred from overt acts, 
proof of its continuance can only be by overt acts, 
and it cannot be presumed to continue after the 
overt acts cease. 48 Continuance of insanity is dis¬ 
cussed supra § 584. 

§ 589(1). -Regularity of Judicial Pro¬ 

ceedings 

There Is a rebuttable presumption of the regularity of 
Judicial proceedings. 

In the absence of proof to the contrary the pro¬ 
ceedings of courts properly exercising criminal ju- 


2d 161, certiorari denied 76 S.Ct. 
305, 350 U.S. 933, 100 L.Ed. 815. 
Cal.—People v. Chait, 159 P.2d 445, 
69 C.A.2d 503. 

(17) Connection with conspiracy. 
U.S.—U. S. v. Reina, C.A.N.Y., 242 F. 

2d 302, certiorari denied, Moccio v. 
U. S., 77 S.Ct. 1294, 354 U.S. 913, 
1 L.Ed.2d 1427, rehearing denied 78 
S.Ct. 9, 355 U.S. 852, 2 L.Ed.2d 61 
—U. S. v. Lesser, C.C.A.N.Y., 66 F. 
2d 612. 

U. S. v. Ogull, D.C.N.Y., 149 F. 
Supp. 272. 

(18) Status of county as local op¬ 
tion territory, created by majority 
vote at special election thirty years 
ago. 

Ky.—Frey v. Commonwealth, 184 S. 
W. 899, 169 Ky. 534—Frey v. Com¬ 
monwealth, 184 S.W. 896, 169 Ky. 
528. 

(19) Regularly impaneled grand 
jury. 

Ala.—-Whittle v. State, 89 So. 43, 205 
Ala. 639—Caldwell v. State, 84 So. 
272, 203 Ala. 412. 

(20) Existence of corporation. 
D.C.—Easterday v. U. S., 292 F. 664, 

53 App.D.C. 387, certiorari denied 
44 S.Ct. 181, 263 U.S. 719, 68 L.Ed. 
523. 

(21) Posted notice. 

Tex.—Bell v. State, 161 S.W.2d 109, 
144 Tex.Cr. 106. 

Termination, of employment 

Fact that employee once had pow¬ 
er to sign employer’s name to such 
instruments as required it did not 
authorize presumption that authority 
continued after employment had ter¬ 
minated. 

Cal.—People v. Caldwell, 130 P.2d 
495, 55 C.A.2d 238. 

44.5 N.M.—State v. Sanford, 97 P.2d 
915, 44 N.M. 66. 

45. U.S.—Petroff v. U. S., C.C.A. 
Mich., 13 F.2d 453. 

D.C.—Parlton v. U. S., 75 F.2d 772, 
64 App.D.C. 169. 

Idaho.—State v. Gee, 284 P. 845, 48 
Idaho 688. 

Iowa.—State v. Liechti, 229 NW. 743. 
209 Iowa 1119—State v. Dexter, 87 
N.W. 417, 115 Iowa 678. 


Mo.—State v. Janes, 1 S.W.2d 137, 
318 Mo. 525—State v. Smith, 300 S. 
W. 1081. 

Particular matters considered 

(1) That motorist charged with 
driving motor vehicle while intoxi¬ 
cated was allegedly intoxicated a few 
hours after accident gave rise to no 
presumption that intoxicated condi¬ 
tion was continuation of condition at 
time of accident. 

Iowa.—State v. Hamer, 274 N.W. 885, 
223 Iowa 1129. 

(2) Proof that a party was man¬ 
ager of a corporation on February 28 
has no tendency to prove that he was 
such manager on the January 26 pre¬ 
ceding. 

Minn.—State v. Brown, 186 N.W. 946, 
151 Minn. 340. 

(3) Residence of parent and child 
in certain district and town at time 
of trial does not create presumption 
that they were residing in same dis¬ 
trict and town at time of alleged 

[ commission of offense. 

N.Y.—People v. Saddlemire, 180 N.Y. 
S. 257. 

| (4) Subsequent adjudication of In- 

| solvency of accused is not presump- 
| tive proof of prior insolvency. 
Wash.—State v. Polet, 258 P. 501, 144 
Wash. 629. 

46. Mo.—State v. Janes, 1 SW.2d 
137, 318 Mo. 525—State v. Smith, 
300 SW. 1081. 

Evidence that trunk was looked 

and had to be opened by key is pre¬ 
sumptive proof it had not been pre¬ 
viously opened. 

Ill.—People v. Drury, 250 Ill.App. 
547, affirmed 167 N.E. 823, 335 Ill. 
539. 

Weight of accused 

Presumption exists that no great 
variation occurred in weight of ac¬ 
cused over period of five weeks be¬ 
fore trial. 

Colo.—Mova v. People, 293 P. 335, 88 
Colo. 139. 

Condition of eggs 

Evidence of condition of eggs on 
certain days is properly admitted as 
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evidence of their condition on previ¬ 
ous days. 

U.S.—Nye & Nissen v. U. S., C.C.A. 
Cal., 168 F.2d 846, affirmed 69 S.Ct 
766, 336 U.S. 613, 93 L.Ed. 919. 

47. U.S.—Brooks v. U. S., Mo., 14$ 
F. 223, 76 C.C.A. 581. 

N.M.—State v. Sanford, 97 P.2d 915 
44 N.M. 66. 

Pear of impending death is not 
presumed to continue; it would not 
be presumed that sense of impending 
death evidenced by deceased imme¬ 
diately after realizing that she had 
been poisoned continued on for more 
than three hours and during time she 
was being attended by a physician 
and ultimately was dozing as result 
of physician’s attention, so as to 
render declaration that her husband 
had poisoned her, made more th»n 
three hours after alleged criminal 
act, admissible as dying declaration. 
N.M.—State v. Sanford, 97 P.2d 915, 
44 N.M. 66. 

Illness 

Presumption that state of facts 
once shown to exist is presumed to 
continue does not apply to illness. 
Mo.—State v. Jasper, 24 S.W.2d 161, 
324 Mo. 668. 

Membership in National Guard 
Evidence that accused had been a 
member of the National Guard some 
seven or eight years previous, raises 
no presumption that he was a mem¬ 
ber of the National Guard at the 
time of his alleged crime. 

U.S.—Breitmayer v. U. S., Mich., 249 
F. 929, 162 C.C.A. 127. 

Principles of I. W. W. 

If it may be assumed that princi¬ 
ples of the I. W. W. have been per- 
nicious, there is no presumption that 
they will always remain so, or that 
the organization has not so changed 
as to make the principles accord with 
rights guaranteed by constitutions to 
all citizens. 

Cal.—Ex parte Campbell, 221 P. 952, 
64 C.A. 300. 

47J5 U.S.—U. S. v. Rangel-Perez, D. 
C.Cal., 179 F.Supp. 619. 

48. Md.—Archer v. State, 125 A. 744, 
145 Md. 128. 
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risdiction are presumed to be regular. 4 ® While such 
presumption is rebuttable, 49 * 5 the mere failure of 
their records to show the regularity of the proceed¬ 
ings does not overcome the presumption. 50 

This presumption applies to the fixing of bail, 51 


CRIMINAL LAW § 589(1) 

the taking of recognizances, 62 the selection of the 
petit jury, 53 the performance by the jurors of their 
duties, 53 * 5 the judgment of the court, 64 and the 
promulgation of rules by judges, pursuant to statu¬ 
tory authorization. 55 Likewise, a court conducting 


49 , U.S,—D ouchan v. U. S., 136 F.2d 
144, certiorari denied 63 S.Ct. 1439, 
319 U.S. 773, 87 L.Ed. 1721. 

Durrant v. United States, 50 Ct. 
CL 1. 

Ala.—Clayton v. State, 78 So. 462, 
16 Ala.App. 432, certiorari denied 

78 So. 988, 201 Ala. 698. 

Cai,—People v. Winters, 342 P.2d 
538, 171 CA.2d Supp. 876. 

D.C.—U. S. v. Stevenson, D.C., 170 F. 
Supp. 315. 

Ga.—Bower v. State, 29 S.E.2d 925, 
71 Ga.App. 45—Taylor v. State, 200 
S.E. 237, 59 Ga.App. 1—Durden v. 
State, 156 S.E. 731, 42 Ga.App. 442. 
Ill.—People v. Alfano, 54 N.E.2d 699, 
386 Ill. 578. 

Ky.—Hopkins v. Commonwealth, 130 
S.W.2d 764, 279 Ky. 370. 

Ind.—Farnsley v. State, 149 N.E. 436, 
196 Ind. 722. 

N.Y.—People ex rel. Kruger v. Hunt, 
12 N.Y.S.2d 167, 257 App.Div. 917. 

People v. Brandau, 189 N.Y. S. 2d 
818, 19 Misc.2d 477, reargument de¬ 
nied 191 N.Y.S.2d 97, 19 Misc.2d 132 
—People on Complaint of Los- 
quadro v. Freudenberg, 171 N.Y.S. 
2d 585, 10 Misc.2d 1091, affirmed 
174 N.Y.S.2d 319, 6 A.D.2d 8, re¬ 
versed on other grounds 156 N.E.2d 
447, 5 N.Y.2d 209, 182 N.Y.S.2d 814 
—People v. Mower, 79 N.Y.S.2d 411, 

191 Misc. 686. 

Okl.—Corpus Juris Secundum quoted 
in Crabtree v. State, Cr., 339 P.2d 
1066, 1069, certiorari denied 79 S. 
Ct. 1119, 359 U.S. 990, 3 L.Ed.2d 
979—Simmons v. State, Cr., 272 P. 
2d 457—Pierce v. State, 253 P.2d 
194, 96 Okl.Cr. 276—Corpus Juris 
Secundum quoted in Ex parte 
Owen, 171 P.2d 868, 871, 82 Okl.Cr. 
415—Sears v. State, 156 P.2d 145, 

79 OkLCr. 437—Corpus Juris Sew 
cundum quoted In Herren v. State, 
115 P.2d 258, 261, 72 Okl.Cr. 254- 
Chance v. State, 62 P.2d 1087, 58 
Okl.Cr. 312—Mendenhall v. State, 
196 P. 736, 18 OkLCr. 441. 

Pa.—Commonwealth v. O’Donnell, 86 
Pa.Dist. & Co. 365, 65 Dauph.Co. 8 
—Commonwealth v. Arcara, 81 Pa. 
Dist. & Co. 42, 68 Montg.Co. 144 
—Commonwealth v. Haldeman, 44 
Pa.Dist. & Co. 364. 

S.C.—State v. Waring, 95 S.E. 143, 
109 S.C. 52. 

Tex.—Dabney v. State, 146 S.W.2d 
1000, 141 Tex.Cr. 16. 

Va.—Dillon v. Joyner, 66 S.E.2d 583, 

192 Va. 559. 

Wash.—State v. Lane, 222 P.2d 394, 
37 Wash.2d 145. , 

16 C.J. p 539 note 47. 

22A C.J.S.—23 


Judicial acts are presumed to be 
regular. 

Iowa.—Bowermaster v. Walker, 194 
N.W. 208, 196 Iowa 30. 

When superior court has acquired 
appellate jurisdiction, its action 
within limits of that jurisdiction is 
entitled to same presumption of reg¬ 
ularity that attaches to exercise of 
its original jurisdiction. 

Cal.—Fleming v. Superior Court of 
Orange County, 238 P. 88, 196 C. 
344. 

Proceedings before justice of peace, 
where he has jurisdiction of the 
cause, are presumed to be regular un¬ 
til the contrary Is shown. 

W.Va.—State v. Montgomery, 117 S. 

E. 870, 94 W.Va. 153. 

Acts of trial judge trying case 
without jury are clothed with pre¬ 
sumption that judge discharged his 
official responsibilities properly. 
U.S.—Ferrari v. U. S., CAuCal., 169 

F. 2d 353. 

Formal requisites 

Where any official or judicial act 
is shown to have been done in a sub¬ 
stantially regular manner, it will be 
presumed that all formal requisites 
to validity of such act were complied 
with. 

Ohio.—State v. Steele, 109 N.E.2d 579, 
92 Ohio App. 128. 

49.5 U.S.—U. S. v. Aman, D.C.I1L, 13 
F.R.D. 430. 

50. Ky.—Hopkins v. Commonwealth, 
130 S.W.2d 764, 279 Ky. 370. 

Okl.—Corpus Juris Secundum quoted 
in Crabtree v. State, Cr., 339 P.2d 
1066, 1069, certiorari denied 79 S. 
CL 1119, 359 U.S. 990, 3 L.Ed.2d 
979—Corpus Juris Secundum quot¬ 
ed iu Ingram v. State, 196 P.2d 534, 
537, 87 Okl.Cr. 223—Corpus Juris 
Secundum quoted in Ex parte 
Owen, 171 P.2d 868, 871, 82 Okl.Cr. 
415. 

Transfer of indictment 
N.Y.—People ex rel. Peachin v. Fos¬ 
ter, 59 N.Y.S.2d 418, 186 Misc. 366, 
appeal dismissed 64 N.Y.S.2d 168, 
affirmed 65 N.Y.S.2d 658, 271 App. 
DIv. 809. 

Credible testimony 
Testimony of accused, if fortified 
with some semblance of credibility, 
might be sufficient to overcome the 
presumption as to the regularity of 
his trial under circumstances where 
court minutes and records are silent. 
NT.Y.—People v. Yancovlch, 122 N.Y. 
S.2d 205, affirmed 128 N.Y.S.2d 849, 
283 App.Div. 842. 
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51. Ill.—People v. Gazelle, 132 N.E. 
273, 299 Ill. 58. 

52. Md.—Albrecht v. State, 103 A. 
443, 132 McL 150. 

53. U.S.—Lewis v. U. S., Okl., 49 S. 
Ct. 257, 279 U.S. 63, 73 L.Ed. 615. 

Poliafico v. U. S., C.A.Ohio, 237 
F.2d 97, certiorari denied 77 S.Ct. 
590, 352 U.S. 1025, 1 L.Ed.2d 597, re¬ 
hearing denied 77 S.Ct. 718, 353 U. 
S. 931, 1 L.Ed.2d 725. 

Ga.—Comelious v. State, 17 S.E.2d 
156, 193 Ga. 25. 

La.—State v. Fletcher, 106 So.2d 709, 
236 La. 40, certiorari denied Fletch¬ 
er v. State of Louisiana, 79 S.Ct. 
891, 359 U.S. 974, 3 L.Ed.2d 840. 
Mo.—State v. Woodard, 273 S.W. 

1047, 309 Mo. 19. 

Oath 

Pa.—Commonwealth v. Spallone, 35 
A.2d 727, 154 Pa.Super. 282. 

53.5 U.S.—Cavness v. U. S., 187 F.2d 
719 certiorari denied 71 S.CL 1019, 
341 U.S. 951, 95 L.Ed. 1374. 

U. S. v. Weinberg, D.C.Pa., 129 
F.Supp. 514, affirmed 226 F.2d 161, 
certiorari denied 76 S.CL 305, 850 
U.S. 933, 100 L.Ed. 815—U. S. v. 
Schneiderman, D.C.Cal., 106 F.Supp. 
906. 

54. Cal.—People v. Fink, 5 P.2d 641, 
118 CA 631. 

Verity 

A judgment of court of competent 
jurisdiction imports verity. 

U.S.—Fisher v. Johnston, C-C.A.CaI., 
95 F.2d 36. 

During pendency of an appeal from 
a judgment of conviction, it is pre¬ 
sumed that determination of trial 
court was correcL 

N.Y.—People v. Wachtell, 47 N.YJ3. 
2d 173, 181 Misc. 1012, appeal 

granted 57 N.Y.S.2d 130, 269 App. 
Div. 739. 

Pact findings 

In absence of showing to contrary, 
entry of order presupposes that court 
has found whatever facts are neces¬ 
sary to support it, and the various 
disputable presumptions that support 
regularity of judicial proceedings are 
available to support order. 

Or.—State v. Ellison, 307 F.2d 1050, 
209 Or. 672. 

55. Ill.—People v. Bain, 193 N.E. 
137, 358 Ill. 177. 

As to jury commissioners 
It is presumed that judges of Cook 
County courts of record did their 
duty in promulgating rules for car¬ 
rying out Jury Commissioners Act 
and that majority thereof duly rati¬ 
fied their executive committee’s ac- 
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a criminal proceeding is presumed to have juris¬ 
diction, 56 whether or not there are recitals in its 
record to show it, 67 and it is presumed that the 
court performed its duties, 67 * 5 and that the courts’ 
minutes were corrected to speak the truth in accord¬ 
ance with the duty of the court. 58 

A presumption of regularity exists only until sub¬ 
stantial evidence to the contrary appears, 58 * 6 and 
cannot serve to settle without trial what otherwise 
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would be a plain dispute of fact . 68 * 10 However, 
the presumption of regularity cannot be overcome 
by incredible testimony . 58 * 15 

Searches and seizures. Generally, in criminal 
proceedings, in the absence of a sufficient showing 
to the contrary, a presumption of regularity obtains 
as to the acts of officers in making searches and 
seizures, 69 or in executing, 60 serving, 60 *5 or issu- 


tlon In announcing 1 such rules, in ab¬ 
sence of contrary proof. 

Ill.—People v. Bain, supra. 

56- U.S.—People v. Wissenfeld, 336 
P.2d 959, 169 C.A.2d 59, certiorari 
denied Wissenfeld v. California, 80 
S.Ct. 104, 361 U.S. 848, 4 L.Ed.2d 86 
—People v. Zollo, 261 P.2d 38, 120 

C.A.2d 313. 

Ga.—Jarvis v. State, 31 S.E.2d 673, 
71 Ga.App. 617, transferred see 30 
S.E.2d 484, 197 Ga. 704. 

Ind.—Stephenson v. Daly, 158 N.E. 
289, 200 Ind. 196. 

Foreign court 

Jurisdiction of foreign court from 
which duly authenticated judgment 
regular on its face is presented is 
presumed. 

Cal.—People v. D’A Philippo, 32 P.2d 
962, 220 C. 620. 

Police court 

(1) There can be no presumption 
that police court will exceed Its au¬ 
thority or jurisdiction in imposing 
sentence. 

D.C.—Cleveland v. Mattingly, 287 F. 
948, 62 App.D.C. 374, certiorari de¬ 
nied 43 S.Ct. 521, 262 U.S. 744, 67 
Lr.Ed. 1211. 

(2) Fact that Information charg¬ 
ing accused with being a disorderly 
person did not contain statement 
that police justice was incapacitated 
did not deprive acting police justice 
of jurisdiction, presumption being 
that acting justice was acting within 
his authority and validity of the 
judgment would not be affected by 
mere irregularity and want of form 
in the proceedings. 

U.S.—People v. Cash, 42 N.Y.S.2d 
620. 

57. Ind.—Stephenson v. Daly, 158 N. 

E. 289, 200 Ind. 196. 

Appointment of speolal prosecutor 
Under statute authorizing court to 
appoint a special prosecutor, an or¬ 
der appointing a person from other 
county was not Invalid, even though 
recitals were insufficient to show that 
no qualified resident of county for 
which he was appointed was willing 
to serve, since in absence of such 
recitals and in absence of a showing 
to contrary, court will be presumed 
to have acted within its authority. ( 


Wash.—State Y. Wallace, 206 P. 27, 
119 Wash. 457. 

Action within, district 

Where record is silent concerning 
place where justice of the peace act¬ 
ed, it will be presumed that he acted 
within his district, subject to right 
of accused to rebut the presumption 
by proof that the action was taken 
by the justice of the peace outside of 
his district. 

Okl.—Washington v. State, 118 P.2d 
267, 73 Okl.Cr. 81. 

57.5 Neb.—Hawk v. State, 39 N.W.2d 
561, 151 Neb. 717, certiorari denied 
70 S.Ct. 612, 339 U.S. 923, 94 L.Ed. 
1346. 

Tenn.—Wilson v. State, 230 S.W.2d 
1014, 190 Tenn. 592. 

58 . Mont.—State v. Kepler, 250 P. 
603, 77 Mont. 307. 

58.5 N.T.—People v. Langan, 104 N. 
E.2d 861, 303 N.T. 474. 

58.10 N.T.—People v. Langan, supra 
—People v. Richetti, 97 N.E.2d 908, 
302 N.T. 290. 

58.15 N.T.—People v. Yancovich, 

122 N.Y.S.2d 205, affirmed 128 N.T. 
S.2d 849, 283 App.Div. 842. 

59. U.S.—Eaker v. U. S., C.C.A.C 0 I 0 ., 
76 F.2d 267. 

Cal.—People v. Prewitt, 341 P.2d 1, 
52 C.2d 330. 

People v. Smith, 340 P.2d 640, 
171 C.A.2d 568—People v. Jaquish, 
338 P.2d 974, 170 C.A.2d 376—Peo¬ 
ple v. Hickens, 331 P.2d 796, 165 C. 
A.2d 364—People v. Morris, 320 P. 
2d 67, 157 C.A.2d 81, certiorari de¬ 
nied 79 S.Ct. 325, 358 U.S. 935, 3 L. 
Ed.2d 307—People v. Brooks, 316 
P.2d 435, 154 C.A.2d 631—People v. 
Goldberg, 314 P.2d 151, 152 C.A.2d 
562—People v. Wade, 309 P.2d 841, 
150 C.A.2d 281. 

Ga.—Goldberg v. State, 103 S.E. 90, 
25 Ga.App. 197, conforming to an¬ 
swers to certified questions 103 S. 
E. 90, 150 Ga. 69, first case. 

Iowa.—Battani v. Grund, 56 N.W.2d 
166, 244 Iowa 623. 

Okl.—Simmons v. State, Cr., 272 P.2d 
457—Ludwig v. State, 259 P.2d 322, 
97 Okl.Cr. 100—Pierce v. State, 253 
P.2d 194, 96 Okl.Cr. 276—Sykes v. 
State, 238 P.2d 384, 95 Okl.Cr. 14- 
Sears v. State, 156 P.2d 145, 79 Okl. 
Cr. 437—Lewis v. State, 292 P. 888, 
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49 Okl.Cr. 160—Satterfield v. State, 
288 P. 994, 47 Okl.Cr. 418. 

Tenn.—Riley v. State, 227 S.W.2d 32, 
189 Tenn. 697. 

Tex.—Alexander v. State, 99 S.W.2d 
305, 131 Tex.Cr. 366. 

Entry oil private premises 
In absence of evidence to the con¬ 
trary it will be presumed that entry 
of private premises by police officers 
was made in a legal manner. 

Cal.—People v. Miller, 304 P.2d 208, 
146 C.A.2d 444—People v. Jager, 
303 P.2d 115, 145 C.A.2d 792—Peo¬ 
ple v. Kelsey, 295 P.2d 462, 140 C. 
A.2d 722. 

Search not presumed Illegal 

Court will not go behind accused's 
voluntary appearance in federal 
court and plea of guilty to posses¬ 
sion of liquor and presume search to 
have been illegal. 

Tex.—Saffel v. State, 28 STW2d 169, 
115 Tex.Cr. 578. 

Seizure presumed 

Where officers found a barrel of 
whisky under accused’s stable and 
two other barrels buried near by, 
it being their statutory duty to seize 
the same to be forfeited, it will be 
presumed that they discharged such 
duty. 

Ga.—Thornton v. Skelton, 99 S.E. 299, 
149 Ga. 93. 

Two warrants 

Where one officer obtained search 
warrant to search premises of accus¬ 
ed, and similar warrant was obtain¬ 
ed by another officer naming John 
Doe as person whose property was 
to be searched and describing same 
property as set out in warrant 
against accused, and subsequently 
both officers searched premises, there 
was a presumption that officers act¬ 
ed not under John Doe warrant, 
which was invalid, but under valid 
writ. 

N.C.—State v. Rhodes, 64 S.E.2d 287, 
233 N.C. 453. 

60. U.S.—U. S. v. Gross, D.C.N.Y., 
137 F.Supp. 244. 

Wash.—State v. Ennis, 217 P. 513, 
126 Wash. 116. 

60.5 Okl.—Simmons v. State, Cr., 
272 P.2d 457—Ludwig v. State, 259 
P.2d 322, 97 Okl.Cr. 100. 



22A C.J.S. 

ing 61 search warrants; 62 so it is presumed that the 
warrant is sufficient, 63 that it was issued on a proper 
affidavit, 64 and that the officer issuing the warrant 
was satisfied that probable cause existed. 65 It has 
been held that there is no presumption of a lawful 
search and seizure where it appears that the officers 
acted without a warrant. 65 - 5 

Presumptions of this character apply in proceed¬ 
ings by accused to remedy alleged unlawful search¬ 
es and seizures, as is shown in Searches and Sei¬ 
zures § 98. 

Arrest. In the absence of proof to the contrary, 
where an authorized officer makes a criminal ar¬ 
rest, it is presumed that he performed his duty reg¬ 
ularly. 66 Also, where a qualified officer receives a 
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warrant, it will be presumed that he performed his 
official duty in executing it, 67 and when the war¬ 
rant is issued on oral information, such informa¬ 
tion is presumed to be sufficient to authorize the is¬ 
suance of the warrant. 68 

Federal custody. Where it does not appear in 
what manner the federal authorities secured custody 
of accused, a voluntary surrender by the state and 
a lawful taking will be implied. 68 * 5 

Preliminary hearing. In the absence of a show¬ 
ing to the contrary, the law presumes that accused 
has had a preliminary examination or has waived 
it, 69 that proceedings leading up to a commitment 
by a magistrate were regularly conducted, 70 that 
the magistrate performed the duties imposed on him 


61. Ky.—Roaden v. Commonwealth, 
58 S.W.2d 364, 248 Ky. 154. 

H.C.—State v. Rhodes, 64 S.E.2d 287, 
233 N.C. 453. 

Magistrate is presumed to have 
fulfilled duty to return search war¬ 
rant and affidavit to circuit court. 
Tenn.—Strunk v. State, 289 S.W. 532, 
154 Tenn. 66. 

62. No presumption of irregularity 
Since John Doe search warrant 

was issued because of necessity, 
there was no presumption or infer¬ 
ence of illegality or irregularity. 
Wash.—State v. Davis, 5 P.2d 1035, 
165 Wash. 652. 

63. Okl.—Satterfield v. State, 288 P. 
994, 47 Okl.Cr. 418. 

Tex.—Taylor v. State, 49 S.W.2d 459, 
120 Tex.Cr. 268. 

Search warrant which was lost 
will be presumed to have been prop¬ 
erly drawn in form of law. In accord¬ 
ance with what was called for in af¬ 
fidavit. 

U.S.—Rouda v. U. S., C.C.A.N.Y., 10 
F.2d 916. 

Unlawful issuance not presumed 

No presumption obtains that prior 
search warrants were unlawfully is¬ 
sued merely because no arrests or 
seizures were made. 

U.S.—:Keith v. U. S., C.C.A.Ky., 11 F. 
2d 933. 

64. Ky.—Roaden v. Commonwealth, 
58 S.W.2d 364, 248 Ky. 154—Ford 
v. Commonwealth, 4 S.W.2d 683, 
223 Ky. 677. 

Okl.—Satterfield v. State, 288 P. 994, 
47 Okl.Cr. 418—Cook v. State, 239 
P. 682, 32 Okl.Cr. 4—Webb v. State, 
238 P. 508, 31 Okl.Cr. 259. 

65. Wis.—Bergeman v. State, 208 N. 
W. 470, 189 Wis. 615—Frihart v. 
State, 208 N.W. 469, 189 Wis. 622. 

65.5 Cal.—People v. Macias, App., 4 
Cal.Rptr. 256. 

66. U.S.—Corpus Juris Secundum 
cited in Vanover v. Cox, C.C.A.WIs., 
136 F.2d 442, 444, certiorari denied 


64 S.Ct. 93, 320 U.S. 779, 88 L.Ed. 
468. 

Cal.—People v. Maddox, 294 P.2d 6, 46 
C.2d 301, certiorari denied Maddox 
v. People of State of California, 77 
S.Ct. 81, 352 U.S. 858, 1 L.Ed.2d 
65. 

People v. Murphy, 343 P.2d 273, 
173 CA..2d 367—People v. Collins, 
342 P.2d 370, 172 C.A.2d 295—Peo¬ 
ple v. Smith, 340 P.2d 640, 171 C.A. 
2d 568—People v. Stice, 331 P.2d 
468, 165 C.A.2d 287—People v. Mor¬ 
ris, 320 P.2d 67, 157 C.A.2d 81, cer¬ 
tiorari denied 79 S.Ct. 325, 358 

U.S. 935, 3 L.Ed.2d 307—People v. 
Brooks, 316 P.2d 435, 154 C.A.2d 
631—People v. Jablon, 314 P.2d 
824, 153 C.A.2d 456—People v. Hol¬ 
guin, 302 P.2d 635, 145 C.A.2d 520 
—People v. Ikner, 298 P.2d 45, 142 
C.A. 2d 145. 

Ky.—Justice v. Commonwealth, 294 
S.W. 1046, 220 Ky. 209. 

Miss.—Kirk v. State, 117 So. 523, 151 
Miss. 225. 

Mo.—State v. Nolan, 192 S.W.2d 1016, 
354 Mo. 980. 

N.C.—State v, Honeycutt, 75 S.E.2d 
525, 237 N.C. 595. 

Or.—State v. Meyers, 117 P. 818, 59 
Or. 537. 

Tenn.—Riley v. State, 227 S.W.2d 32, 
189 Tenn. 697. 

Arresting officers 

In absence of evidence to the con¬ 
trary, It must be presumed that ar¬ 
resting officers regularly and lawful¬ 
ly performed their duties. 

Cal.—People v. Guy, 302 P.2d 657, 145 
CA.2d 481—People v. Holguin, 302 
P.2d 635, 145 C.A.2d 520. 

X-ray pictures of acoused were 
presumed to have been lawfully ob¬ 
tained by officers while he was un¬ 
der arrest. 

Or.—State v. Casey, 213 P. 771, 108 
Or. 386, motion denied 217 P. 632, 
108 Or. 386. 

67. Kan.—State v. Bowman, 188 P. 
242, 106 Kan. 430. , 
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68. Ky.—Harvey v. Commonwealth, 
10 S.W.2d 471, 226 Ky. 36. 

68.5 U.S.—Vanover v. Cox, C.C.A. 
Mo., 136 F.2d 442, certiorari denied 
64 S.Ct. 93, 320 U.S. 770, 88 L.Ed. 
468. 

U. S. v. Schurman, D.C.N.Y., 84 
F.Supp. 411. 

69. N.M.—State v. Melendrez, 159 P. 
2d 768, 49 N.M. 181. 

Okl.—Corpus JUris Secundum quoted 
in Ex parte Owen, 171 P.2d 868, 
871, 82 Okl.Cr. 415—Ex parte Rob¬ 
inson, 41 P.2d 127, 56 Okl.Cr. 404. 

70. Cal.—People v. Warner, 82 P. 
196, 147 C. 546. 

N.Y.—People v. Schwartz, 180 N.Y. 

S.2d 778, 14 Misc.2d 612. 

Okl.—Corpus Juris Secundum quoted 
in Ex parte Owen, 171 P.2d 868, 
871, 82 Okl.Cr. 415. 

16 C.J. p 539 note 55. 

No unnecessary delay 
Cal.—People v. Jablon, 314 P.2d 824, 
153 C.A.2d 456. 

Proper taking of testimony 
Where accused was present at a 
preliminary hearing at which the tes¬ 
timony of a witnes was reduced to 
writing and the witness was cross- 
examined by accused's attorney, it is 
presumed that such testimony was 
properly reduced to writing, signed 
by the witness, and filed with the 
clerk, and thus became a part of the 
records in the case. 

Okl.—Mendenhall v. State, 196 P. 736, 
18 Okl.Cr. 441. 

Ascertainment of true name 
Presumption is that on arraign¬ 
ment, proceedings required by stat¬ 
ute for ascertaining accused's true 
name were had. 

Idaho.—State v. Wilson, 9 F.2d 497, 
51 Idaho 659. 

There was no presumption that 
oity court judge acted as ex officio 
justice of peace rather than city 
court judge in binding over accused 
to district court. 
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by law, 71 and that such duties were performed by 
the magistrate in good faith. 72 

Information . Where an information is filed by 
an authorized officer, it is presumed to be legal and 
valid, 73 and it is presumed that the examination of 
accused has been had or waived. 74 Where an 
amended information and an amended affidavit were 
filed at the same time before a justice, the amended 
information will be presumed to have succeeded the 


amended affidavit on which its context shows that it 
was based. 75 

Indictment and proceedings before grand jury. 
In the absence of proof to the contrary, it will be 
presumed that the proceedings before the grand 
jury were regular in all respects, 76 that they dis¬ 
charged their duties 77 in good faith, 78 that the jury 
were legally constituted, 7s - 5 that the jurors were 
properly selected and drawn according to law, 73 


Utah.—State v. Hawkins, 16 P.2d 713, 
81 Utah 16. 

71, Ala.—Blanks v. State, 8 So.2d 
460, 30 AlaApp. 519. 

Ariz.—State v. Lubetkin, 276 P.2d 

620, 78 Ariz. 91. 

N.M.—State v. Melendrez, 169 P.2d 
768, 49 N.M. 181. 

N.Y.—People v. Fisher, 119 N.E. 845, 
223 N.Y. 469, motion denied 120 
N.E. 871, 224 N.Y. 566. 

Okl.—Corpus Juris Secundum quoted 
in Ex parte Owen, 171 P.2d 868, 
871, 82 Okl.Cr. 415. 

16 C.J. p 540 note 56. 

Particular duties presumed to have 
been performed 

(1) Administration of oath to wit¬ 
nesses. 

Cal.—People v. Garcia, 42 P.2d 1013, 
2 C.2d 573. 

N.Y.—People v. Fisher, 119 N.E. 845, 
22 3 N.Y. 459, motion denied 120 N. 
E. 871, 224 N.Y. 666. 

(2) Administration of oath to in¬ 
terpreter. 

N.Y.—People v. Fisher, supra. 

(3) Notification of accused as to 
right to cross-examine witness. 
N.Y.—People v. Bruno, 161 N.Y.S. 

647, 175 App.DIv. 33, reversed on 
other grounds 115 N.E. 1004, 220 N. 
Y. 702, 35 N.Y.Cr. 275. 

(4) Statement by accused reduced 
to writing. 

Ga.—Chambers v. State, 76 S.E.2d 
84, 88 Ga.App. 57—Gresham v. 

State, 66 S.E.2d 255, 84 Ga.App. 
403. 

(5) Filing of transcript of testimo¬ 
ny as required by statute. 

Okl.—Davis v. State, 177 P. 625, 15 
Okl.Cr. 427—Davis v. State, 177 P. 

621, 15 Okl.Cr. 386. 

72, Ky.—Sexton v. Commonwealth, 
236 S.W. 956, 193 Ky. 495. 

Okl.—Corpus Juris Secundum quoted 
In Ingram v. State, 196 P.2d 534, 
537, 87 Okl.Cr. 223—Corpus Juris 
Secundum quoted in Ex parte 
Owen, 171 P.2d 868, 871, 82 Okl.Cr. 
415. 

73, Cal.—People v. Smink, 288 P. 
873, 105 C.A. 784. 

N.M.—State v. Rogers, 247 P. 828, 31 
N.M. 485. 

74, N.M.—State v. Rogers, supra. 

75, Mo.—State v. Adams, 80 MoApp. 
293. 


76. N.Y.—People v. Minet, 66 N.Y. 
S.2d 391, 271 App.Div. 345, reversed 
on other grounds 73 N.E.2d 529, 296 
N.Y. 315, 4 AL.R.2d 386. 

People v. Tumen, 292 N.Y.S. 693, 
161 MIsc. 645. 

Spiegel v. County Court of Kings 
County, 129 N.Y.S.2d 109—People v. 
Gold, 36 N.Y.S.2d 990. 

Pa.—Commonwealth v. Kilgallen, 103 
A.2d 183, 175 Pa.Super. 52, reversed 
on other grounds 108 A 2d 780, 379 
Pa. 315. 

Commonwealth v. Brownmiller, 
14 A.2d 907, 141 Pa.Super. 107. 

Commonwealth v. Deppen, 52 Pa. 
DIst. & Co. 442, 56 Dauph.Co. 16. 

Commonwealth v. Lawrence, 
Quar.Sess., 47 Dauph.Co. 376. 

16 C.J. p 539 note 48—28 C.J. p 816 
note 85—31 C.J. p 586 note 66. 
Presence of foreman 
Where minutes show that court 
sent ten members of grand jury who 
were present to their room to dis¬ 
charge duties, without appointing a 
foreman pro tempore, presumption is 
that foreman was one of ten mem¬ 
bers present. 

La.—State v. Smith, 103 So. 534, 158 
La. 129. 

Matters unknown to jury 

Even though there Is a presump- 
| tion from an indictment charging a 
! conspiracy with two named individu¬ 
als and divers others to the grand 
jury unknown, that the grand jury 
had no knowledge of the name of an¬ 
other as a party to the conspiracy, 
that presumption is overcome, to the 
extent at least of requiring the state 
to support it by independent proof, 
where the state's evidence showed 
that the prime movers In the conspir¬ 
acy were accused and the unnamed 
person, and that the other two named 
as conspirators were merely tools. 
N.J.—State v. Faure, 119 A. 4, 98 
N.J.Law 18. 

77. U.S.—U. S. v. Foster, D.C.N.Y., 
80 F.Supp. 479. 

U. S. v. Aman, D.C.I1I., 13 F.R.D. 
430. 

Ala.—Wallace v. State, 126 So. 180, 
23 AlaApp. 397. 

D.C.—Carrado v. U. S., 210 F.2d 712, 
93 U.SApp.D.C. 183, certiorari de¬ 
nied Atkins v. U. S., 74 S.Ct. 874, 
347 U.S. 1018, 98 L.Ed. 1140, and 
Manfredonia v. U. S., 74 S.Ct. 876, 
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S47 U.S. 1020, 98 L.Ed. 1141, eertio- 
rari denied Smith v. U. S., 75 S.Ct 
777, 349 U.S. 932, 99 L.Ed. 1262, 
certiorari denied Carrado v. U. S., 
76 S.Ct. 310, 350 U.S. 938, 100 L.Ed. 
819. 

N.Y.—Application of Knight, 28 N. 

Y.S.2d 353, 176 Misc. 635. 

Not Irrebuttable 

There Is strong but not irrebutta¬ 
ble presumption that grand jury have 
faithfully discharged their duties. 
U.S.—Cox v. Vaught, C.C.A.Okl., 52 
F.2d 562. 

Ascertainment of Christian name of 
accused 

Law presumes that the grand jury 
discharged their duty to use proper 
diligence to ascertain true Christian 
name of accused and allege it in in¬ 
dictment. 

Ala.—Jordan v. State, 156 So. 642, 26 
AlaApp. 122, certiorari denied 156 
So. 644, 229 Ala. 297—Turney v. 
State, 93 So. 325, 18 AlaApp. 539. 

78 . N.Y.—People v. RIela, 178 N.Y. 
S.2d 873, 14 Misc.2d 213, affirmed 
195 N.Y.S.2d 558, 9 A.D.2d 481. 

Wis.—Steensland v. Hoppmann, 252 
N.W. 146, 213 Wis. 593. 

Reasonable grounds for holding ac¬ 
cused Implied from presumption of 
good faith of grand jurors In dis¬ 
charging their duties. 

Wis.—Steensland v. Hoppmann, su¬ 
pra. 

Prejudice not presumed 
N.Y.—People v. Coyle, 15 N.Y.S.2d 
441, 172 Misc. 593. 

78.5 Ga.—Cole v. State, 22 S.E.2d 
529, 68 Ga.App. 179. 

79 . U.S.—Carroll v. U. S., C.C.A.N. 
Y., 16 F.2d 951, certiorari denied 47 
S.Ct. 477, 273 U.S. 763, 71 L.Ed. 
880. 

La.—State v. Palmer, 94 So.2d 439, 
232 La. 468. 

28 C.J. p 775 note 58, p 782 note 59, 
p 784 note 83 [a]. 

Qualification of jurors 

There is presumption that, accord¬ 
ing to usual custom, judge of su¬ 
perior court questioned grand jurors 
as to their qualifications, and that 
they all answered they were free¬ 
holders and had paid their taxes. 
N.C.—State v. Wood, 95 S.E. 1050, 
175 N.C. 809. 
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and that the court did not discharge or excuse 
a grand juror without sufficient and legal cause. 80 

Also, the return of the indictment into court raises 
the presumption that all the necessary legal require¬ 
ments have been complied with, 81 that a roll call 
was duly had, 82 that the witnesses were sworn 83 and 
examined, 84 that the requisite number of jurors 
concurred, 85 that the indictment was based on legal 
and sufficient evidence, 86 that it was found at the 
first day of the term, 87 that it was returned after 
the beginning of the term and before arraignment, 88 
and that it reached the clerk through the proper 
channel. 89 

A display of unfairness by one grand juror does 
not justify the assumption that prejudice permeated 
the entire deliberations of the jury as a whole. 90 
According to some authorities a rebuttable presump¬ 
tion obtains that an indictment is based on the 
testimony of witnesses whose names are indorsed 
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thereon, 91 and on their testimony only; 92 but in 
jurisdictions where the names of witnesses are not 
required to be so indorsed, there is no such presump¬ 
tion. 93 It has been held that it will be presumed 
that accused was informed of the nature of the pro¬ 
ceedings and was given an opportunity to consult 
counsel before signing a waiver of indictment. 93 * 5 

Arraignment w T ill be presumed. 93 - 10 

Imprisonment Imprisonment is presumed to be 
lawful, 94 and there is no presumption that a prisoner 
held in a county jail is being illegally restrained. 95 

§ 589(2). -Regularity of Official Acts 

In criminal proceedings there Is a presumption that 
official acts were legally and properly performed. 

The well recognized presumptions as to the legal¬ 
ity and proper performance of official acts, consid¬ 
ered in Evidence § 146, apply in criminal proceed¬ 
ings. 96 The presumption of regularity is rebut- 


Spedal grand jury 

Mo.—State v. Overstreet, 31 S.W. 35, 
128 Mo. 470. 

28 C-J. P 765 notes 29-31. 

80. Miss.—Posey v. State, 38 So. 324, 
86 Miss. 141, 4 Ann.Cas. 221. 

28 C.J. p 794 note 47, p 795 notes 48, 
49, 63, 64. 

81. Miss.—Temple v. State, 145 So. 
749, 165 Miss. 798. 

82. Ariz.—Kingsbury v. State, 232 P. 
887, 27 Ariz. 289, reversed on other 
grounds 235 P. 140, 28 Ariz. 86. 

83. Miss.—King v. State, 6 Miss. 730. 
Tenn.—Gilman v. State, 1 Humphr. 

59. 

28 C.J. p 816 note 86. 

84. Iowa.—State v. Marshall, 74 N. 
W. 763, 105 Iowa 38. 

85. Cal.—People v. Dale, 179 P.2d 
870, 79 C.A.2d 370. 

Miss.— Cotpus Juris cited in Temple 
v. State, 145 So. 749, 751, 165 Miss. 
798. 

16 C.J. p 539 note 60—28 C.J. p 816 
note 89—31 C.J. p 586 note 65. 
Foreman and eleven other jurors 
In absence of showing to contrary, 
presumption is that an indictment, 
indorsed and filed, was presented to 
the court by foreman of grand jury 
in presence of at least eleven other 
jurors. 

Ala.—Perry v. State, 100 So. 842, 211 
Ala. 458. 

86. U.S.—U. S. v. Weber, C.A.N.Y., 
197 F.2d 237, certiorari denied We¬ 
ber v. U. S., 73 S.Ct. 42, 344 U.S. 
834, 97 L.Ed. 649—Mulloney v. U. 
S., C.C,A.Mass., 79 F.2d 566, certio¬ 
rari denied Mulloney v. U. S., 56 
S.Ct. 383, 296 U.S. 658, 80 L.Ed. 
468. 


U. S. v. Olmstead, D.C.Wash., 7 
F.2d 756—U. S. v. Silverthome, D. 
C.N.Y., 265 F. 853. 

D.C.—Goodman v. U. S., 70 F,2d 741, 
63 App.D.C. 137. 

N.Y.—People v. Feld, 113 N.E.2d 440, 
305 N.Y. 322. 

People v. Mlnet, 66 N.Y.S.2d 391, 
271 App.Div. 345, reversed on oth¬ 
er grounds 73 N.EL2d 529, 296 N.Y. 
315, 4 AL.R.2d 386. 

People v. Wurzler, 53 N.Y.S.2d 
601, 184 Misc. 224—People v. Hor- 
vatt, 250 N.Y.S. 209, 139 Misc. 814. 
People v. Pryor, 11 N.Y.S.2d 393. 
Wis.—Steensland v. Hoppmann, 252 
N.W. 146, 213 Wis. 593. 

16 C.J. p 539 note 51—28 C.J. p 816 
note 87—31 C.J. p 586 note 64. 

Witnesses not before grand jury 

Presumption that a grand jury act¬ 
ed on sufficient evidence in returning 
an indictment for perjury before sen¬ 
ate subcommittee Is not overcome 
merely by showing that some of the 
trial witnesses did not appear before 
grand jury, where the competency of 
the senate subcommittee may have 
been otherwise established. 

U.S.—U. S. v. Weber, C.A.N.Y., 197 
F.2d 237, certiorari denied Weber 
v. U. S., 73 S.Ct 42, 344 U.S. 834, 
97 L.Ed. 649. 

87- Me.—State v. Peloquin, 76 A. 
888, 106 Me. 358. 

88. Me.—State v. Peloquln, supra. 

89. Me.—State v. Peloquin, supra. 

90. N.Y,—People v. Tumen, 292 N.Y. 
S. 693, 161 Misc. 645. 

91. Ill.—People v. Hammond, 191 
N.E. 327, 357 Ill. 182—People v. 
Kingsbury, 186 NJE. 470, 353 Ill. 
11 . 

92. Ill.—People v. Kingsbury, supra. 
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93. D.C.—Goodman v. U. S., 70 F. 
2d 741, 63 App.D.C. 137. 

Ala.—Williams v. State, 163 So. 463, 
26 Ala.App. 555. 

93.5 Or.—State v. Lillie, 139 P.2d 
576, 172 Or. 194. 

93.10 Cal.—People v. Sharp, 344 P. 

2d 796, 174 C.A.2d 520. 

Tex.—Eckels v. State, 220 S.W.Sd 
176, 153 Tex.Cr. 402. 

Fre sumption not overcome 

Testimony of clerk of court that 
he did not think that accused had 
been formally arraigned was insuffi¬ 
cient to overcome presumption that 
accused has been arraigned. 

Tex.—Eckels v. State, 220 S.W.2d 175, 
153 Tex.Cr. 402. 

94. Cal.—People v. Quisenberry, 311 
P.2d 99, 151 C.A.2d 157. 

Miss.—Wright v. State, 139 So. 869, 
162 Miss. 494. 

95. Cal.—People v. Drevoir, 183 P. 
370, 42 CA.. 124. 

96. U.S.—Lewis v. U. S., Okl., 49 
S.Ct. 257, 279 U.S. 63, 73 L.Ed. 615. 

Gall ego v. U. S., C.A.Ariz., 276 
F.2d 914—Cooper v. U. S., C.A.Mo., 
233 F.2d 821, certiorari denied 77 
S.Ct. 58, 352 U.S. 837, 1 L.Ed.2d 55 
—Shepherd v. U. S., C.A.Cal., 217 
F.2d 942, rehearing denied 220 F.2d 
855—Pasadena Research Labora¬ 
tories v. U. S., C.A.Cal., 169 F.2d 
375, certiorari denied 69 S.Ct. 83, 
335 U.S. 853, 93 L.Ed. 401—Rawls 
v. U. S., C.C.A.Okl., 166 F.2d 532, 
certiorari denied 68 S.Ct. 1498, 334 
U.S. 848, 92 L.Ed. 1771—Wells v. 
U. S., C.C.A.Tex., 168 F.2d 932, cer- 
tiorari denied 67 S.Ct. 867, 330 U. 
S. 827, 91 L.Ed. 1276—U. S. v. Frat- 
rick, C.C.A.I11., 140 F.2d 5—Wall v. 
Hudspeth, C.C.A.Kan., 108 F.2d 865 
—Donahue v. U. S., C.C.A.Idaho, 56 
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F.2d 94—Weichen v. 17. S., C.C.A. 
Ill., 262 F. 941. 

IT. S. v. Sutter, D.C.Cal., 127 F. 
Supp. 109—U. S. v. Marks, D.C. 
Conn., 32 F.Supp. 469—U. S. v. Mc¬ 
Clure, D.C.Pa,, 4 F.Supp. 668. 

U. S. v. Rogers, D.C.N.J., 53 F.2d 
874, affirmed In part, C.C.A., Mabee 
v. XT. S., 60 F.2d 209, affirmed Bur- 
kls v. XJ. S. f 60 F.2d 452, certiorari 
denied 53 S.Ct. 117, 287 U.S. 655, 
77 L.Ed. 566, and affirmed, C.C.A., 
Strogan v. U. S., 60 F.2d 483, cer¬ 
tiorari denied 53 S.Ct. 118, 287 U.S. 
657, 77 L.Ed. 567, and 53 S.Ct. 119, 
287 U.S. 651, 77 L.Ed. 567—U. S. v. 
Long, D.C.N.J., 52 F.2d 901. 

Ala.—Smith v. State, 136 So. 265, 223 
Ala. 11, answers to certified Ques¬ 
tions conformed to 136 So. 266, 24 
AUuApp. 412, reversed on other 
grounds 136 So. 270, 223 Ala 346. 

Leonard v. State, 79 So.2d 803, 
38 AlaApp. 138, certiorari denied 
79 So.2d 808, 262 Ala 702—Little¬ 
field v. State, 63 So.2d 565, 36 Ala. 
App. 507, certiorari denied 63 So.2d 
673, 258 Ala. 532—Wyatt v. State, 
57 So.2d 850, 36 AlaA.pp. 125, certi¬ 
orari denied 57 So.2d 366, 257 Ala 
90. 

Ariz.—State v. Lubetkin, 276 P.2d 
520, 78 Ariz. 91—State v. Miller, 
224 P.2d 205, 71 Ariz. 140. 

Cal.—People v. Benford, 345 P.2d 928, 
53 C.2d 1—Badillo v. Superior Court 
In and For City and County of 
San Francisco, 294 P.2d 23, 46 C. 
2d 269—People v. Farrara 294 P. 
2d 21, 46 C.2d 265. 

People v. Crawford, App., 1 Cal. 
Rptr. 811—People v. Sharp, 344 P. 
2d 796, 174 OA.2d 520—People v. 
Wissenfield, 336 P.2d 959, 169 C.A. 
2d 59 certiorari denied Wissenfield 
v. California, 80 S.Ct 104, 361 U.S. 
848, 4 L.Ed.2d 86—People v. Du¬ 
pree, 319 P.2d 39, 156 C.A.2d 60- 
People v. Ryan, 263 P.2d 850, 121 
C.A.2G 651—People v. Zollo, 261 P. 
2d 38, 120 C.A.2d 313—People v. 
Brown, 206 P.2d 1095, 92 C.A.2d 
360—Application of Carr, 167 P.2d 
243, 73 CA..2d 697—People v. Me¬ 
lons, 162 P.2d 505, 71 C.A.2d 291— 
Corpus Juris cited in People v. 
Brussel, 7 F.2d 403, 404, 122 C.A. 
785. 

D.C.—XT. S. v. Stevenson, D.C., 170 
F.Supp. 315. 

Fla.—North v. Chapman, 74 So.2d 
787—Haynes v. State, 72 So. 180, 71 
Fla 585. 

Ga.—Cole v. Foster, 61 S.E.2d 814, 
207 Ga. 416—Horne v. State, 153 
S.E. 749, 170 Ga 638. 

Bobo v. State, 112 S.E.2d 679, 101 
GaA.pp. 48—Maxwell v. State, 103 
S.E.2d 162, 97 Ga.App. 334. 

Iowa—Batt&nl v. Grund, 56 N.W.2d 
166, 244 Iowa 623—Thrasher v. 
Haynes, 264 N.W. 915, 221 Iowa 
1137—State v. Martin, 228 N.W. 1, 
210 Iowa 376—State v. Clark, 196 
N.W. 82, 196 Iowa 1134. 


La—State v. Fletcher, 106 So.2d 709, 
236 La. 40, certiorari denied Fletch¬ 
er v. State of Louisiana, 79 S. 
Ct. 891, 359 U.S. 974, 3 L.Ed.2d 
840. 

Mo.—State v. Krout, 282 S.W.2d 529. 
State v. Perkins, 285 S.W. 1021, 
220 Mo.App. 349, followed in State 
v. Bass, 285 S.W. 1024. 

Mont.—State v. Robinson, 96 P.2d 
265, 109 Mont. 322. 

N.T.—People v. Gencarelli, 180 N.Y.S. 
2d 812, 15 Misc.2d 45, affirmed 191 
N.Y.S.2d 134, 9 AJD.2d 614. 

People v. Passante, 196 N.Y.S. 
2d 489—People v. Brancazio, 196 
N.Y.S.2d 167—People v. Beerman, 
12 N.Y.S.2d 888. 

N.C.—State v. Brady, 78 S.E.2d 129, 
238 N.C. 407—State v. Honeycutt, 
75 S.E.2d 525, 237 N.C. 595—State 
v. Gaston, 73 S.E.2d 311, 236 N.C. 
499. 

Okl.—Crabtree v. State, Cr., 339 P. 
2d 1066, certiorari denied Crabtree 
v. Oklahoma, 79 S.Ct. 1119, 359 U.S. 
990, 3 L.Ed.2d 979—Galbert v. 

State, Cr., 278 P.2d 245—Bryson v. 
State, 248 P.2d 253, 96 Okl.Cr. 49— 
Bates v. State, 218 P.2d 404, 91 Okl. 
Cr. 199—Corpus Juris Secundum 
cited in Stout v. State, 214 P.2d 
271, 276, 90 Okl.Cr. 360—Hancock v. 
State, 156 P.2d 155, 80 Okl.Cr. 1. 
Or.—State v. Lillie, 139 P.2d 576, 172 
Or. 194. 

Pa.—Commonwealth v. McSorley, 150 
A.2d 570, 189 Pa.Super. 223. 

S.C.—State v. Hollman, 102 S.E.2d 
873, 232 S.C. 489. 

Tex.—Sheffield v. State, 307 S.W.2d 
100, 165 Tex.Cr. 354—Jones v. State, 
209 S.W.2d 613, 151 Tex.Cr. 519- 
Cook v. State, 176 S.W.2d 941, 146 
Tex.Cr. 523—Smith v. State, 136 
S.W.2d 842, 140 Tex.Cr. 565, re¬ 
versed on other grounds Smith v. 
State of Texas, 61 S.Ct. 164, 311 
U.S. 128, 85 L.Ed. 84, mandate con¬ 
formed to Smith v. State, 147 S.W. 
2d 1118, 140 Tex.Cr. 565—Overall 
v. State, 128 S.W.2d 1194, 137 Tex. 
Cr. 303—Dunn v. State, 53 S.W.2d 
307, 121 Tex.Cr. 30—Arnold v. 

State, 7 S.W.2d 1083, 110 Tex.Cr. 
529, rehearing denied 9 S.W.2d 333, 
110 Tex.Cr. 529—Looper v. State, 
257 S.W. 264, 96 Tex.Cr. 275. 
Wash.—State v. Lester, 296 P. 549, 
161 Wash. 227. 

16 C.J. p 540 note 59. 

Where acts of officer presuppose 
existence of other acts or conditions 

to make them legally operative, the 
former are presumptive proof of the 
latter. 

U.S.—Koch v. U. S., C.C.A.Va., 150 
F.2d 762—Elder v. U. S., C.C.A.Cal., 
142 F.2d 199. 

N.Y.—People v. Fisher, 119 N.E. 845, 
223 N.Y. 459, motion denied 120 
N.E. 871, 224 N.Y. 566. 

People v. Beerman, 12 N.Y.S.2d 

888 . 


Formal requisites 

Where any official or judicial act 
is shown to have been done in a sub¬ 
stantially regular manner, it will be 
presumed that all formal requisites 
to validity of such act were com¬ 
plied with. 

Ohio.—State v. Steele, 109 N.E.2d 579 , 
92 Ohio App. 128. 

One charged with legal duty is 
presumed to perform that duty what¬ 
ever it may be. 

Ala.—Kitchens v. State, 48 So.2d 678, 
35 Ala.App. 455. 

Intellectual dishonesty 
Court could not presume intellec¬ 
tual dishonesty as governing official 
actions. 

Nev.—State ex rel. Sollars v. Eighth 
Judicial Dist. Court In and For 
Clark County, Dept. No. 3, 281 P. 
2d 396, 71 Nev. 98. 

Perjury 

It cannot be presumed that officers 
will commit perjury, and it must be 
presumed that trial courts will be 
able to detect perjury if it does 
occur. 

Cal.—People v. Prewitt, 341 P.2d 1, 
52 C.2d 330. 

Jurisdictional fact 
While the law will presume in fa¬ 
vor of regularity of an official’s act, 
it will not by such presumption sup¬ 
ply necessary jurisdictional facts. 
N.Y.—:People v. Richetti, 109 N.Y.S. 
2d 29. 

Violation of statute 

Presumption is that proper officers 
will not permit a violation of a stat¬ 
ute by a mere subterfuge. 

Okl.—Ex parte Strauch, 157 P.2d 201, 
80 Okl.Cr. 89. 

Selective Service Act 

(1) Maxim that all things are pre¬ 
sumed to have been rightly and duly 
done until the contrary is proved ap¬ 
plies to all acts of local and appeal 
draft boards, but not so as to give 
them jurisdiction. 

U.S.—'Wells v. U. S., C.C.A.Tex., 158 
F.2d 932, certiorari denied 67 S. 
Ct. 867, 330 U.S. 827, 91 L.Ed. 1276. 

(2) Where draft board admittedly 
had jurisdiction of the registrant, 
court would indulge in presumption 
of regularity of the board proceed¬ 
ings and that all necessary prerequi¬ 
sites to the validity of official action 
had been complied with. 

U.S.—Keene v. U. S., C.A.C 0 I 0 ., 266 
F.2d 378. 

(3) Presumption of regularity or 
of due performance of duty attend¬ 
ing official action would not be in¬ 
dulged in prosecution of registrant 
for failure to submit to induction 
as ordered by board. 

U.S.—Knox v. U. S., C.A.Cal., 200 F. 
2d 398. 

(4) Presumption of regularity 
which attaches to official proceedings 
and acts may be relied on in prosecu- 
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table. 97 

The presumption has been applied to the offi¬ 
cial acts of officers and agents of the federal gov¬ 
ernment, 98 such as the secretary of treasury, 99 the 
procurement division of the treasury department, 1 
the war department, 2 the commissioner of internal 
revenue, 3 an assistant attorney general, 4 postal em¬ 
ployees, 4 - 5 federal prohibition agents, 5 and federal 
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meat inspectors. 6 They have also been applied to 
congressional committees. 6 - 5 

The presumption of the due performance of offi¬ 
cial acts has also been applied to officers and agents 
of the state governments and local subdivisions 
thereof, 7 including the secretary of state, 8 attor¬ 
neys representing the government, such as the at¬ 
torney general and county and district attorneys 


tlon for failure to submit to induc¬ 
tion to dispense with necessity of 
Introducing proof to establish com¬ 
pliance by local board with Selective 
Service Act. 

U.S.—:Koch v. U. S., C.C.A.Va„ 150 
F.2d 762. 

(5) In prosecution for failure to 
report for work of national impor¬ 
tance, presumption of regularity at¬ 
taching to official proceedings and 
acts could be relied on to dispense 
with necessity of proving that stat¬ 
ute requiring that work of national 
importance done by conscientious ob¬ 
jectors be under civilian direction 
would be complied with. 

U.S.—-IT. S. v. Fratrick, C.C.A.I11., 140 
F.2d 5. 

(6) It could not be presumed that 
appeal board disregarded erroneous 
advice of Department of Justice and 
relied exclusively on implied findings 
of local board. 

U.S.—Shepherd v. IT. S., C.A.Cal., 217 
F.2d 942, rehearing denied 220 F. 
2d 855. 

97. U.S.—U. S. v. Fujimoto, D.C. 
Hawaii, 102 F.Supp. 890. 

Neb.—Blaco v. State, 78 N.W. 1056, 
58 Neb. 557. 

Okl.—Bryson v. State, 248 P.2d 253, 
96 Okl.Cr. 49—Corpus Juris Secun¬ 
dum cited in Bates v. State, 218 
P.2d 404, 406, 91 Okl.Cr. 199—Cor¬ 
pus Juris Seoundum cited in Lang¬ 
ley v. State, 213 P.2d 886, 892, 90 
Okl.Cr. 310. 

When it Is shown that official vio¬ 
lated duties of his office, then issue 
between officer and public arises 
and official character of alleged pub¬ 
lic officer must be proved and will 
not be presumed. 

Tex.—Sheffield v. State, 307 S.W.2d 
100, 165 Tex.Cr. 354. 

98. U.S.—Krull v. U. S., C.A.Ga., 240 
F.2d 122, certiorari denied 77 S.Ct. 
674, two cases, 353 U.S. 915, 1 L.Ed. 
2d 668—Johnson v. U. S., C.A.Alas¬ 
ka, 206 F.2d 806—Pasadena Re¬ 
search Laboratories v. U. S., C.A. 
Cal., 169 F.2d 375, certiorari denied 
69 S.Ct. 83, 335 U.S. 853, 93 L.Ed. 
401—Armstrong v. U. S., C.C.A.Mo., 
44 F.2d 905. 

U. S. v. Koon Wah Lee, D.C. 
Hawaii, 6 F.R.D. 456. 

99. U.S.—Maresca v. U. S., C.C.A.N. 
Y., 277 F. 727, certiorari denied 42 


S.Ct. 183, 257 U.S. 657, 66 L.Ed. 
420. 

Approval of revenue regulation 

President of the United States may 
exercise through heads of depart¬ 
ments powers vested in him, and it 
must be presumed as a matter of 
law that the secretary of treasury, 
in approving a regulation promulgat¬ 
ed by commissioner of internal reve¬ 
nue, did so by direction of presi¬ 
dent. 

U.S.—Maresca v. U. S., supra. 

1. U.S.—'U. S. v. Presser, C.C.A.N.Y., 
99 F.2d 819. 

Pining lawful wage rates In con¬ 
tracts 

It was presumed that procurement 
division of treasury department act¬ 
ed lawfully and inserted In contracts 
the wage provisions fixed by Works 
Progress Administration with presi¬ 
dent's approval. In absence of proof 
to contrary. 

U.S.—U. S. v. Presser, supra. 

2. Tex.—Dominguez v. State, 234 S. 
W. 79, 90 Tex.Cr. 92, 18 A.L.R. 503. 

Instructions to soldiers entering Mex¬ 
ico 

Where United States soldiers en¬ 
tered Mexico for the purpose of ap¬ 
prehending bandits, It will be as¬ 
sumed that instructions from the war 
department, under which the entry 
was made, were in accord with per¬ 
mission extended by the Mexican gov¬ 
ernment. 

Tex.—Dominguez v. State, supra. 

3. U.S.—Armstrong v. U. S., C.CA. 
Mo., 44 F.2d 905. 

Issuance of stamps 
It will be presumed that commis¬ 
sioner of internal revenue issuing 
stamps acted regularly and pursuant 
to proper authority. 

U.S.—Armstrong v. U. S., supra. 

4. U.S.—May v. U. S., Mo., 236 F. 
495, 149 C.CA. 547. 

Signature of communication by as¬ 
sistant attorney general for and on 
behalf of the attorney general is 
presumed authorized. 

U.S.—May v. U. S., supra. 

4.5 U.S.—Pasadena Research Lab¬ 
oratories v. U. S., C.A.Cal., 169 F.2d 
375, certiorari denied 69 S.Ct. 83, 
335 U.S. 853, 93 L.Ed. 401. 

5. Wash.—State v. Norman, 297 P. 
216, 161 Wash. 525. 
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6. N.Y.—People, on Complaint of 
Ringler, v. Zeleznik, 193 N.E. 638, 
266 N.Y. 59. 

6.5 D.C.—Eisler v. U. S., 170 F.2d 
273, 33 U.S.App.D.C. 316, certiorari 
dismissed 70 S.Ct. 181, 338 U.S. 883, 
94 L.Ed. 542. 

A legitimate legislative purpose 
will be presumed when the general 
subject of a congressional Investiga¬ 
tion is one concerning which Con¬ 
gress can legislate and when the In¬ 
formation sought might aid the con¬ 
gressional consideration, but any pre¬ 
sumption in a criminal case may be 
controverted by adequate evidence 
to the contrary. 

D.C.—U. S. v. Cross, D.C., 170 F.Supp. 
303. 

7. Cal.—People v. Cowles, 298 P.2d 
732, 142 C.A.2d Supp. 866. 

Ga.—Domin v. State, 70 S.E.2d 39, 
85 Ga.App. 676. 

N.M.—State v. Myers, 326 P.2d 1075, 
64 N.M. 186. 

Tex.—Faubion v. State, 282 S.W. 597, 
104 Tex.Cr. 78. 

Governor will be presumed to do 
only that which he is authorized to do 
by statute and Constitution, but such 
presumption is not a substitute for 
proof of an independent and material 
fact. 

N.D.—State v. Johnson, 16 N.W.2d 
873, 73 N.D. 526. 

Posting of proper speed signs 
N.Y.—People v. Love, 114 N.B.2d 186, 
306 N.Y. 18. 

Pardons 

It must be presumed that the par¬ 
doning power of the state grants re¬ 
lief in all proper cases. 

Mich.—People v. Bennett, 171 N.W. 
363, 205 Mich. 95. 

Autopsy 

In the absence of evidence to the 
contrary it is assumed that an au¬ 
topsy is lawfully performed. 
N.C.—State v. Rhodes, 113 S.E.2d 917, 
252 N.C. 438. 

8. Tex.—Faubion v. State, 282 S.W. 
597, 104 Tex.Cr. 78. 

Forwarding of notary commission 
Court presumes that secretary of 
state forwarded notary public's com¬ 
mission to clerk of county court 
wherein notary resides In absence of 
evidence to contrary. 

Tex.—Faubion v. State, supra. 
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and their assistants, 9 counsel assigned to represent i and their deputies, 11 jury commissioners and dep- 
accused, 9 - 5 clerks of court, 10 sheriffs and constables uties, 12 and an, officer having charge of the jury, is 


a. Ariz.—state v. Lubetkln, 278 P.2d 
520, 78 Ariz. 91. 

Ark.—Wallin v. State, 197 S.W.2d 26, 
210 Ark. 616. 

Cal.—People v. Superior Court of 
Contra Costa County, 47 P.2d 724, 
4 C.2d 136. 

People v. Henderson, 262 P.2d 
871, 121 C.A.2d 298. 

D.C.—Dorsey v. Gill, 148 P.2d 857, 
80 U.S.App.D.C. 9, certiorari denied 
65 S.Ct. 1580, 325 U.S. 890, 89 L. 
Ed. 2003. 

Miss.—Holloway v. State, 192 So. 
450, 187 Miss. 238. 

Neb.—Hawk v. State, 39 N.W2d 561, 

151 Neb. 717, certiorari denied 70 
S.Ct. 612, 339 U.S. 923, 94 L.Ed. 
1346. 

N.T.—People v. Teiper, 175 N.Y.S. 
197, 186 App.Div. 830, 37 N.Y.Cr. 
410, modified on other grounds 178 
N.Y.S. 54, 188 App.Div. 949. 

People v. Rodriguez, 178 N.Y.S. 
2d 993, 13 Misc.2d 1004, certiorari 
dismissed Rodriguez v. New York, 
80 S.Ct. 959, 362 U.S. 984, 4 L.Ed.2d 
60—People v. Klein, 166 N.Y.S.2d 
240, 6 Misc.2d 289, affirmed 165 N. 
Y.S.2d 704, 4 A.D.2d 755, affirmed 

152 N.E.2d 529, 4 N.Y.2d 985, 177 
N.Y,S.2d 505—People v. Riley, 83 
N.Y.S.2d 281, 191 Misc. 888. 

People v. Brancazio, 196 N.Y.S.2d 
167. 

Pa.—Commonwealth v. Dress, 47 A. 
2d 197, 354 Pa. 411. 

Bias ox excessive zeal not presumed 

It will not be presumed that pre¬ 
paratory to filing an information the 
district attorney's decision will be 
Influenced by any personal bias or 
excessive zeal. 

Wis.—Ex parte Bentine, 196 N.W. 
213, 181 Wis. 579. 

Particular matters as to which pre¬ 
sumptions apply 

(1) Conduct of assistant attorney 
general in signing, without a request 
from the governor, an information 
for unlawful sale of intoxicating liq¬ 
uor. 

Mo.—State v. Kennedy, 123 S.W.2d 
118, 343 Mo. 786. 

(2) Typewritten signature of pros¬ 
ecuting attorney on information. 

Mo.—State v. Hardy, App., 21 S.W.2d 

229. 

(3) Right of deputy county attor¬ 
ney to sign information. 

Neb.—Holland v. State, 160 N.W. 893, 
100 Neb. 444. 

(4) Indorsement of names of wit¬ 
nesses on information, by state's at¬ 
torney. 

N.D.—State v. Gugel, 260 N.W. 581, 
65 NJD. 587. 


Prior interrogation of witnesses 

County attorney is presumed to 
have interrogated his witness prior 
to placing him on the witness stand 
and to have known what his testi¬ 
mony would be. 

Okl.—Bush v. State, 215 P.2d 577, 91 
Okl.Cr. 30. 

Secrecy 

Although state's attorney and as¬ 
sistants appearing before grand jury 
are not definitely sworn to secrecy, it 
cannot be assumed that they would 
be forgetful of the obligation of se¬ 
crecy resting on them. 

Conn.—State v. Kemp, 9 A.2d 63, 126 
Conn. 60. 

I 9.5 D.C.—Dorsey v. Gill, 148 F.2d 
857, 80 U.S.App.D.C. 9, certiorari 
I denied 65 S.Ct. 1580, 325 U.S. 890, 

89 L.Ed. 2003. 

Ind.—Schmlttler v. State, 93 N.E.2d 
184, 228 Ind. 450. 

Fublio defender presumably did his 
duty in representing accused. 

Cal.—People v. Gay, 99 P-2d 371, 37 
C.A2d 246. 

10. Ga.—Jackson v. Lowry, 155 S.E. 
466, 171 Ga. 349. 

Particular matters as to which pre¬ 
sumptions apply 

(1) Entry of oral plea of guilty on 
minutes of court, as required by 
statute. 

Ga.—Jackson v. Lowry, supra. 

(2) Entries in appearance docket 
Okl.—Soper v. State, 208 P. 1044, 22 

Okl.Cr. 27. 

(3) Issuance of commission to take 
deposition. 

Tex.—Barton v. State, 215 S.W. 968, 
86 Tex.Cr. 198. 

(4) Collection of fees. 

Wyo.—State v. Campbell, 293 P. 365, 
42 Wyo. 252. 

11. Cal.—People v. Strickland, 306 
P.2d 40, 148 C.A.2d 18. 

Ga.—Plumer v. State, 95 S.E. 873, 22 
Ga.App. 269. 

Okl.—Corpus Juris Secundum cited in 
Langley v. State, 213 P.2d 886, 892, 

90 Okl.Cr. 310. 

Cannot assume failure to discharge 
duty 

Court cannot assume that the sher¬ 
iff in making a non est return did 
so without any attempt on his part 
to obey the mandate of the subpoena 
to locate the witness and serve it. 
Ark.—Holub v. State, 197 S.W. 277, 
130 Ark. 245. 

Particular matters as to which pre¬ 
sumptions apply 

(1) Summoning of jurors. 

Ala.—Spooney v. State, 115 So. 308, 
217 Ala. 219, followed in Smith v. 
State, 118 So. 921, 218 Ala. 707. 

Ark.—Pate v. State, 239 S.W. 27, 152 
Ark. 553. 


(2) Service of subpoenas. 

Ga.—Plumer v. State, 95 S.E. 873, 22 
Ga.App. 269. 

(3) Release of accused. 

Ind.—Pointer v. Lunz, 199 N.E. 153 
209 Ind. 364. 

(4) Execution of capias. 

Tex.—Stephenson v. State, 249 S.W. 
492, 93 Tex.Cr. 578. 

12 * U.S.—U. S. v. Charles Kazuyuki 
Fujimoto, D.C.Hawaii, 105 F.Supp. 
727—U. S. v. Fujimoto, D.C.Hawaii* 
102 F.Supp. 890. 

Cal.—People v. Hess, 234 P.2d 65, 
104 C.A.2d 642, appeal dismissed 
72 S.Ct. 177, 342 U.S. 850, 96 L.Ed. 
661. 

Idaho.—State v. Walters, 102 P.2d 
284, 61 Idaho 341. 

La.—State v. Pierre, 3 So.2d 895, 198 
La. 619, certiorari denied Pierre v. 
State of Louisiana, 62 S.Ct. 186, 314 
U.S. 676, 86 L.Ed. 541. 

Mo.—State v. Thursby, 245 S.W.2d 
859. 

N.Y.—People v. Beerman, 12 N.Y.S.2d 

888 . 

N.D.—State v. Lee, 50 N.W.2d 124, 
78 N.D. 489. 

Tex.—Hill v. State, 157 S.W.2d 369, 
144 Tex.Cr. 415, reversed on oth¬ 
er grounds Hill v. State of Texas, 
62 S.Ct. 1159, 316 U.S. 400, 86 L. 
Ed. 1559. 

Capacity to act 

(1) Deputy jury commissioner 
when he administered oath was a 
"public officer” acting in an official 
capacity, so that presumption exist¬ 
ed that any conditions or circum¬ 
stances prerequisite to his right to 
act were present. 

N.Y.—People v. Beerman, 12 N.Y.S. 
2d 888. 

(2) It will be presumed that jury- 
commissioners were appointed for un¬ 
expired term as required by stat¬ 
ute. 

Wis.—State v. Wescott, 217 N.W. 283, 
194 Wis. 410. 

formal challenge 

It was error for trial judge to pre¬ 
sume that jury commissioners had 
performed their duty, in face of 
sworn statement to contrary in ac¬ 
cused’s written challenge and accus¬ 
ed's timely motion and request for 
issuance of subpoena to jury com¬ 
missioners to appear and produce 
assessment books and registration 
records. 

Mont.—State v. Deeds, 305 P.2d 321, 
130 Mont. 503. 

13 . U.S.—Cavness v. U. S., C.A.Ha- 
waii, 187 F.2d 719, certiorari denied 
71 S.Ct. 1019, 341 U.S. 951, 95 L. 
Ed. 1374. 

Ark.—Season v. State, 265 S.W. 956, 
166 Ark. 142. 
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notaries, 14 police officers, 15 prison boards, 16 and officers, 19 superintendents of banks 20 and bank ex- 
officers of prisons, 17 pardon, probation, and parole aminers, 21 directors of agriculture 22 and a live stock 
officers and boards, 17 - 5 workhouse officials, 18 election sanitary commission, 23 fiscal officers, 24 a village 


gy._Tuggle v. Commonwealth, 90 

S.W.2d 698, 262 Ky. 440. 

14 . U.S.—Barron v. U. S., C.C.A. 
Mass., 6 F.2d 799. 

m administering oath, notary is 
presumed to have discharged cor¬ 
rectly his duty. 

U.S.—Hardy v. TJ. S., C.C.A.Ga», 22 F. 
2d 153—Barron v. U. S., C.C.A.Mass., 
S F.2d 799. 

15 . Cal.—People v. Daniels, 302 P.2d 
831, 145 C.A.2d 615. 

N\Y.—Saunders v. State, 181 N.Y.S. 

2d 138, 14 Misc.2d 881. 

Okl.—Payne v. State, Cr., 276 P.2d 
784. 

Or.—state v. Meyers, 117 P. 818, 59 
Or. 637. 

Reputable and truthful 

Presumption exists that all po¬ 
lice officers are reputable and truth¬ 
ful men. 

Ill. —People v. Schoos, 78 N.E.2d 245, 
399 Ill. 527. 2 A.L.R.2d 1096. 

Breach of peace 

A police officer is a peace officer 
whose responsibility it is to main¬ 
tain public order, and it cannot be 
assumed that such officer would per¬ 
mit or be a party to a breach of the 
public peace within meaning of dis¬ 
orderly conduct statute. 

N.Y.—People v. Feliciano, 173 N.Y.S. 
2d 123, 10 Misc.2d 836—People v. 
Tinston, 163 N.Y.S.2d 654, 6 Misc. 
2d 485. 

Acting as interpreter 

Assumption is properly indulged 
that a police officer who acted as 
interpreter correctly and accurate¬ 
ly explained indictment to accused 
in absence of showing to contrary. 
Ind.—Bielich v. State, 126 N.E. 220, 
189 Ind. 127. 

16. Cal.—People v. Howard, 8 F.2d 
176, 120 C.A. 45. 

Illegal action not presumed 
In determining validity of judg¬ 
ment of conviction, appellate court 
could not assume that state board of 
prison directors would, in future, fix 
any term of imprisonment not in 
conformity with law. 

Cal.—People v. Corbin, 22 P.2d 747, 
132 CJV. 324. 

Particular matters as to which pre¬ 
sumptions apply 

(1) Transfer of prisoner from one 
prison to another. 

Cal.—People v. Howard, 8 P.2d 176, 
120 C.A. 45. 

(2) Regularity of appointment of 
person assuming to act as the sec¬ 
retary for prison board or the state 
prison warden. 


Cal.—People v. Howard, 237 P. 780, 72 
C.A. 561. 

17. Cal.—People v. Lindley, 161 P. 
2d 227, 26 C.2d 780. 

People v. Howard, 237 P. 780, 72 
C.A. 561. 

Illegal action not presumed 

In a prosecution against a convict 
for murder of another convict, it 
cannot be presumed, in the absence 
of evidence, that officers of the pen¬ 
itentiary violated the law or were 
guilty of wrongdoing in procuring 
the making of a statement by ac¬ 
cused. 

Mo.—State v. McNeal, 237 S.W. 738. 
Furnishing copy of commitment 
It will be presumed that state 
prison warden regularly performed 
his duty to furnish on demand a 
certified copy of a commitment in his 
custody. 

Cal.—People v. Howard, 237 P. 780, 
72 C.A. 561. 

Finger print records 

Warden of state penitentiary hav¬ 
ing the legal custody of public rec¬ 
ords has presumptively performed 
his duty with respect thereto, and Is 
ex officio competent to certify cop¬ 
ies of their contents. 

Wash.—State v. Johnson, 78 P.2d 561, 
194 Wash. 438. 

Warden 

In absence of a showing to con¬ 
trary, it must be presumed that 
warden, to whom prisoner has been 
delivered for execution, performed his 
duty of making Initial determina¬ 
tion, in the exercise of his sound 
discretion, whether there was good 
reason to believe that prisoner had 
become insane and thus was entitled 
to have his sanity inquired into. 
Cal.—McCracken v. Teets, 262 P.2d 
561, 41 C.2d 648. 

17.5 Cal.—People v. Wilson, 267 F. 

2d 27, 123 C.A.2d 673. 

Ga.—Thompson v. State, 47 S.E.2d 
54, 203 Ga. 416. 

18. Tenn.—McKee v. State, 218 S.W. 
233, 142 Tenn. 173. 

Items to be worked out 

In the absence of anything to con¬ 
trary, it must be presumed that 
workhouse officials will not endeavor 
to force accused, sentenced to work- 
house, to work out any items in bills 
of costs which law does not provide 
shall be worked out. 

Tenn.—McKee v. State, supra. 

19. Ky.—Wallace v. Commonwealth, 
18 S.W.2d 290, 229 Ky. 776. 
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Particular matters as to which pro- 
sumptions apply 

(1) Returns. 

Ky.—Wallace v. Commonwealth, 18 
S.W.2d 290, 229 Ky. 776. 

(2) Registration. 

Pa.—Commonwealth v. Middleton, 4 
A.2d 533, 134 Pa.Super. 573. 

20. Mont.—State v. Asal, 256 P. 
1071, 79 Mont. 385. 

Designation of day for bank reports 
Superintendent of banks was pre¬ 
sumed to have designated past day 
for state bank’s report In conformity 
with law. 

Mont.—State v. Asal, supra. 

21. Vt.—State v. Williams, 111 A. 
701, 94 Vt. 423. 

Authority to make oopies of report 
In prosecution of bank examiner 
for neglecting to examine books of 
auditor of accounts. It would be pre¬ 
sumed as to a copy of a report re¬ 
quired of him by statute that he had 
complied with the provisions of the 
statute by obtaining the necessary 
authority. 

Vt.—State v. Williams, supra. 

22. Ill.—People v. Anderson, 189 N. 
E. 338, 355 Ill. 289. 

Appointment of tuberculin inspectors 

Court must assume that director of 
agriculture did his duty In selecting 
and appointing tuberculin inspectors 
for cattle. 

Ill.—People v. Anderson, supra. 

23. Tex.—Emberline v. State, 212 S. 
W. 952, 85 Tex.Cr. 399. 

Cattle dipping orders 
It is presumed that a live stock 
sanitary commission would refuse to 
order cattle dipped in any vat where 
exorbitant charges were attempted. 
Tex.—Emberline v. State, supra. 

24. N.Y.—People v. Herson, 8 N.Y.S. 

2d 887, 255 App.Div. 645, reargu¬ 
ment denied People v. Abisror, 10 
N.Y.S.2d 677, 256 App.Div. 932, 

and reversed on other grounds 
People v. Friedlander, 21 N.E.2d 
498, 280 N.Y. 437, motion denied 
22 N.E.2d 873. 

Fixation of wages 
It is presumed that fiscal officer 
referred to in contract for public 
improvements performed his duty of 
fixing wages at prevailing rate. 

N.Y.—People v. Herson, 8 N.Y.S.2d 
887, 255 App.Div. 645, reargument 
denied People v. Abisror, 10 N.Y.S. 
2d 677, 256 App.Div. 932, and re¬ 
versed on other grounds People v. 
Friedlander, 21 N.E.2d 498, 28 8 N.Y. 
477, motion denied 22 N.E.2d 878. 
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clerk, 25 and county commissioners, supervisors, 26 
and controllers. 27 

There is a presumption of the correctness of 
records which the law requires to be kept 28 and of 
the records of a public office, 29 although in the case 
of public records as to some matters, there is no 
presumption of correctness in the absence of evi¬ 
dence as to when and under what circumstances 
they were made. 30 Likewise, the signature attached 
to a document bearing an impression purporting 
to be an official seal is presumed to be genuine. 31 
There is no presumption that a condemned murder¬ 
er is legally dead because the time fixed in the 
warrant for his execution has passed. 32 


22A C. J. S. 

§ 590. -Law of Sister State 

It Is generally presumed that the law of another state 
or country Is the same as that of the forum In the ab¬ 
sence of evidence to the contrary. 

The general rule, discussed in Evidence § 133, that 
the law of a sister state 32 - 60 or a foreign country 32 -55 
is presumed to be the same as the law of the forum 
in the absence of evidence, applies in criminal pro¬ 
ceedings. Thus, in the absence of evidence to the 
contrary, it will be presumed that the common law 33 
and the statutory law 34 of another state is the same 
as that of the forum. Also, unless it is otherwise 
shown, the common law is presumed to prevail in 
a sister state. 36 


25. Wis.—Village of Osceola v. Beyl, 
170 N.W. 252, 168 Wis. 386. 
Publication of ordinance 
Where ordinance of village lias 
been in force for thirty-one years, 
it being proved that ordinance was 
regularly passed and recorded, court 
should, in absence of showing to con¬ 
trary, presume that clerk performed 
his duty, and that ordinance was 
published in the manner prescribed 
by law. 

Wis.-—Village of Osceola v. Beyl, su¬ 
pra. 

26- Fla.—Wiggins v. State, 134 So. 

236, 101 Fla. 404. 

Preparation of jury list 

County commissioners and super¬ 
visors are presumed to have per¬ 
formed duty In preparing jury list, 
in absence of showing of abuse of 
discretion. 

Fla.—Wiggins v. State, supra. 

Ill.—People v. Wiggins, 231 Ill.App. 
467. 

27. Pa.—Commonwealth v. Benz, 
178 A. 390, 318 Pa. 465. 

Ascertainment of facts 

County controller Is presumed to 
have ascertained facts disclosed by 
invoices presented to county for pay¬ 
ment for gasoline furnished county 
employees. 

Pa.—Commonwealth v. Benz, supra. 

28. U.S.—Duncan v. U. S., C.C.A.Cal., 

68 F.2d 136, certiorari denied 54 S. 
Ct. 780, 292 U.S. 646, 78 L.Ed. 
1497. I 

Cal.—Application of Carr, 167 F.2d 
243, 73 OA.2d 697. 

Judicial records 

Presumption that a judicial record 
speaks truth and that official acts 
have been properly performed, ap¬ 
plies to acts of a court stenogra¬ 
pher or reporter. 

Wyo.—State v. Holm, 224 P.2d 500, 
67 Wyo. 360. 

Corporate records, required kept 
by law, are presumed correct unless 
impeached. 

Cal.—People v. Woollacott, 251 P. 826, 
80 CA. 275. 


29. U.S.—Kenney v. U. S., Tex., 254 
F. 262, 165 C.C.A. 550, certiorari 
denied 39 S.Ct. 257, 249 U.S. 600, 
63 L.Ed. 796. 

Cal.—People v. Beal, 239 P.2d 84, 108 
C.A.2d 200, certiorari denied Beal 
v. People of State of California, 
72 S.Ct. 1080, 343 U.S. 980, 96 L. 
Ed. 1371. 

30. Ky.—Powell v. Commonwealth, 
68 S.W.2d 754, 253 Ky. 68. 

Age of prosecutrix 

In seduction prosecution, where 
prosecutrix’ age was shown only by 
records of juvenile court and certain 
institution or home, it not appearing 
how, when, or under what circum¬ 
stances such records were made, no 
presumption of correctness existed. 
Ky.—Powell v. Commonwealth, su¬ 
pra.. 

31. Iowa.—State v. Flory, 199 N.W. 
303, 198 Iowa 75. 

32. N.J.—Compo v. Van Riper, 160 
A. 539, 109 N.J.Law 285. 

32.50 U.S.—'U. S. v. Lutwak, C.A. 
Ill., 195 F.2d 748, affirmed Lutwak 
v. U. S., 73 S.Ct. 481, 344 U.S. 604, 
97 L.Ed. 593, rehearing denied 73 
S.Ct. 726, 345 U.S. 919, 97 L.Ed. 
1352. 

Cal.—People v. Bartges, 273 P.2d 49, 
126 C.A.2d 763, amended on other 
grounds 275 P.2d 518, 128 C.A.2d 
! 496. 

Tex.—Green v. State, 303 S.W.2d 392, 
165 Tex.Cr. 46—Dillard v. State, 
218 S.W.2d 476, 153 Tex.Cr. 134— 
McDonald v. State, 136 S.W.2d 816, 
138 Tex.Cr. 510. 

32.55 U.S.—'U. S. v. Lutwak, C.A.I11., 
195 F.2d 748, affirmed Lutwak v. 
U. S., 73 S.Ct. 481, 344 U.S. 604, 97 
L.Ed. 593, rehearing denied 73 S.Ct. 
726, 345 U.S. 919, 97 L.Ed. 1352. 
Cal.—People v. Simms, 107 P.2d 86, 
41 C.A.2d 466. 

Difference not presumed 
There is no presumption that law 
of foreign countries is unlike ours. 
U.S.—U. S. v. Lutwak, C.A.I11., 195 
F.2d 748, affirmed Lutwak v. U. S., | 
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73 S.Ct. 481, 344 TJ.S. 604, 97 L.E& 
593, rehearing denied 73 S.Ct. 726, 
345 U.S. 919, 97 L.Ed. 1352. 

33. Ky.—Commonwealth v. Mirandi, 
50 S.W.2d 13, 243 Ky. 823. 

Mich.—People v. Sokol, 197 N.W. 569, 
226 Mich. 267. 

12 C.J. p 200 note 79. 

Common-law marriage 
Presumption is that relationship 
and conditions that would constitute 
common-law marriage in New Jer¬ 
sey constitute common-law marriage 
in sister state, and testimony of bar 
member from sister state as to law 
therein with respect to common-law 
marriage was held not to overcome 
this presumption. 

N.J.—State v. Cromwell, 140 A. 429, 
6 N.J.Misc. 221. 

34. Ariz.—Valdez v. State, 65 P.2d 
29, 49 Ariz. 115. 

Cal.—People v. Goddard, 258 P. 447, 
84 C.A. 382—People v. Cohen, 235 
P. 658, 71 C.A. 367. 

Idaho.—State v. Martinez, 250 P. 239, 
43 Idaho 180. 

Iowa.—State v. Robbins, 15 N.W.2d 
877, 235 Iowa 602. 

Tex.—Ex parte Beeth, 154 S.W.2d 
484, 142 Tex.Cr. 511—Johnson v. 
State, 22 S.W.2d 943, 113 Tex.Cr. 
679. 

16 C.J. p 540 note 62. 

In prosecution for grand theft, in 
which prior conviction In United 
States court for China was charged, 
court must assume that law with 
respect to forgery prosecutions in 
that court is same as in Califor¬ 
nia. 

Cal.—People v. D’A Philippo, 32 P.2d 
962, 220 C. 620. 

In Michigan, courts do not pre¬ 
sume that statute laws of other 
states are same as their own, al¬ 
though they do presume that com¬ 
mon law of other states is same. 
Mich.—People v. Sokol, 197 N.W. 
569, 226 Mich. 287. 

35. Ill.—People v. Drury, 250 Ill. 
App. 547, affirmed 167 N.E. 823, 335 
Ill. 539. 
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§ 591. -Miscellaneous Matters 

presumptions arise as to number of miscellaneous 
matters. 

Miscellaneous matters as to which presumptions 
do or do not arise in criminal proceedings, in ad¬ 


dition to those more fully considered in this sec¬ 
tion, are collected in the footnote. 36 It is presumed 
that every man, in his private as well as his official 
character does his duty, until the contrary is 
shown. 36 * 5 


36. Citizenship 

Person is presumed citizen of coun¬ 
try where he resides until contrary 
is shown. 

U.S.—Hoffman v. U. S., C.C.A.C 0 I 0 ., 
68 F.2d 101. 

Classification of municipality 
Legislature not having assigned 
the town to any particular class, if 
it is incorporated at all, it is pre¬ 
sumed that it belongs in the sixth 
class, under Ky.St. § 2741, as amend¬ 
ed. 

Ky.—Elswick v. Commonwealth, 261 

S.W. 249, 202 Ky. 703. 

1 

Competency of counsel appointed 
for accused is presumed. 

Ill.—People v. Beeves, 107 N.E.2d 
861, 412 Ill. 555. 

Wash.—State v. Griffith, 328 P.2d 897, 
62 Wash.2d 721—State v. Graeber, 
283 P.2d 974, 46 Wash.2d 602, cer¬ 
tiorari denied 76 S.Ct. 310, 350 U.S. 
938, 100 L.Ed. 819, certiorari denied 
76 S.Ct. 1036, 351 U.S. 970, 100 
L.Ed. 1488. 

Corporate matters 

(1) Court cannot presume in crim¬ 
inal case that national bank is mem¬ 
ber of Federal Reserve System. 

U.S.—Clark v. U. S., C.C.A.Okl., 24 

F.2d 696. 

(2) Presumption will be indulged 
that a railroad company is a cor¬ 
poration. 

Ky.—Joy v. Commonwealth, 262 S.W. 
585, 203 Ky. 426. 

Effect of compliance with statute 
No assumption could be indulged 
that persons, accused of violating 
statute regulating operation of sight¬ 
seeing busses, would not have been 
fairly treated had they tried to com¬ 
ply with statute. 

Mass.—Commonwealth v. Reardon, 
185 N.E. 40, 282 Mass. 345. 

Genuineness of labels 

Court, in prosecution for receiving 
imported whisky, would not assume 
English and Scotch labels on liquor 
were genuine, or that liquor was of 
foreign production. 

U.S.—Kennedy v. U. S., C.C.A.Mont., 
44 F.2d 131. 

Injury 

Injury from a given act will not 
be presumed unless the proof is such 
as to make apparent such fact. 

Tex.—Walden v. State, 232 S.W. 523, 
89 Tex.Cr. 464. 

Marital status 

There is no presumption of law or 
fact that given person is married 
or single, and such matter must .be 


established by evidence whenever it 
is material. 

Ga.—Wagnon v. State, 191 S.E. 299, 
55 GaA.pp. 764. 

Nature of court 

In absence of proof whether po¬ 
lice court of District of Columbia is 
court of record or has seal, court in 
determining admissibility of record 
therefrom must assume it was not 
court of record. 

Md.—Burgess v. State, 155 A. 153, 
161 Md. 162, 75 A.L.R. 1471. 

Nature of offense prosecuted 
Although prosecution for unlawful 
possession of intoxicating liquor was 
styled in the order book in the name 
of the commonwealth for the use and 
benefit of the town of Jenkins, but 
it did not appear in the body of the 
order, or in the warrant, it is pre¬ 
sumed that the prosecution was for 
a statutory offense, and not for vio¬ 
lation of an ordinance. 

Ky.—Elswick v. Commonwealth, 261 
S.W. 249, 202 Ky. 703. 

Performance inferred from Intent 

When an intent has been declared 
to do a particular thing, an infer¬ 
ence may be drawn that the thing 
was done. 

Cal.—People v. Alcalde, 148 P.2d 627, 
24 C.2d 177. 

People v. Horace, 273 P.2d 923, 
127 C.A.2d 366. 

Qualities of article 

In absence of evidence to contrary, 
court must act on assumption that 
indelible pencil possesses qualities 
which its name implies—that writ¬ 
ing cannot be removed, blotted out, 
or effaced. 

Miss.—Jones v. State, 131 So. 826, 
159 Miss. 119. 

Terms of lease 

There is no presumption as to 
terms of lease, unless made under 
statutory authority. 

N.C.—State v. Foster, 146 S.E. 69, 
196 N.C. 431. 

Undue influence 

Presumption of undue influence, 
arising in a proper case in transac¬ 
tions between a trustee and bene¬ 
ficiary, is rebuttable in a criminal 
case. 

Cal.—People v. Hewlett, 239 F.2d 
150, 108 C.A.2d 358, certiorari de¬ 
nied Hewlett v. People of State of 
California, 72 S.Ct. 1084, 343 U.S. 
981, 96 L.Ed. .1372, rehearing de¬ 
nied 73 S.Ct. 50, 344 U.S. 849, 97 
L.Ed. 660, rehearing denied 73 S. 
'Ct. 173, 344 U.S. 882, 97 L.Ed. 683. 
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Indian blood 

There is no legal presumption that 
a man is more dangerous under the 
influence of liquor merely because 
he may have some Indian blood in 
his veins. 

Cal.—People v. Soules, 106 P.2d 639, 
41 C.A.2d 298. 

36.5 U.S.—Pasadena Research Lab¬ 
oratories v. U. S., C.A.Cal., 169 F. 
2d 375, certiorari denied 69 S.Ct. 
83, 335 U.S. 853, 93 L.Ed. 401. 
Doctors and nurses 
Presumption that even private indi¬ 
viduals do their duty and exercise 
due care should apply a fortiori to 
doctors and nurses, whose profes¬ 
sional training and traditions teach 
them to be meticulous in handling 
of preparations that are to be ad¬ 
ministered to their patients. 

U.S.—Pasadena Research Labora¬ 
tories v. U. S., supra. 

Trustee is presumed to have acted 
in good faith and to have perform¬ 
ed his duties under trust. 

Ill.—People v. Barrett, 90 N.E.2d 94, 
406 Ill- 188. 

Witness 

A presumption does not exist that 
a witness, because of his relation 
to accused will take witness stand 
and commit perjury because of that 
relationship. 

Ariz.—State v. Lane, 211 P.2d 821, 69 
Ariz. 236. 

Tax return 

Where reports or returns to federal 
Alcohol Tax Unit are shown to have 
been executed by person required by 
federal law to execute them and filed 
with proper officer or employee of 
such unit, presumption is that they 
were properly executed and contain¬ 
ed correct information, but such pre¬ 
sumption is rebuttable. 

Ga.—West v. State, 68 S.E.2a 611, 
85 Ga.App. 220. 

Assist In apprehension of criminal 

It is duty of all good citizens to 
assist an officer to apprehend a crim¬ 
inal, and law presumes men will do 
their duty. 

Ala.—Mann v. State, 103 So. $04, 20 
Ala.App. 540. 

Ordinary care 

Presumption that one unable to 
testify as to his own conduct due to 
loss of memory was exercising ordi¬ 
nary care is itself a species of evi¬ 
dence and should prevail and control 
jury’s deliberations until and unless 
overcome by satisfactory evidence. 
Cal.—People v. Tucker, 198 P.2d 941, 
88 C.A.2d 333. 
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Venue. There is authority that venue will not be 
presumed but must be proved by the prosecution.* 7 
However, venue is a matter that may be inferred 
from the evidence in the case, 38 and the criminal act 
is, as a matter of law, presumed to take place where 
the indictment alleges. 39 Under statute, there may 
be a presumption that the crime was committed with¬ 
in the jurisdiction of the court wherein it is tried 
unless the contrary is shown by the evidence. 39 - 6 
It has been held that venue will be presumed unless 
made an issue on the trial of the case. 39 * 10 

The place where an instrument is found or of¬ 
fered in a forged state is presumed to be the place 
where it was forged. 40 Accordingly, proof that ac¬ 
cused uttered or attempted to utter the instrument 
in the county where the prosecution is laid is, ac¬ 
cording to the weight of authority, presumptive evi¬ 
dence that he committed the forgery there, 41 al¬ 
though he resided in another county. 42 However, 
it has been held that while a jury may properly find 
that the forgeiy was committed in the county where 
the forged instrument was disposed of, if there is 
no other evidence, there is no such presumption of 
law. 43 

Jurors . Since jurors are presumed to be persons 
of ordinary understanding, as discussed supra § 
583, where sensible men could draw only one con¬ 
clusion as to matters testified to before them it will 
be assumed that the jurors drew such conclusion. 44 


Jurors are to be credited with the same normal re¬ 
actions to what they see and hear as would be 
expected of the average citizen of average intelli¬ 
gence. 44,5 Also, when legally chosen, jurors are 
conclusively presumed to be indifferent between the 
parties. 45 

Waiver of fundamental rights. Every reasonable 
presumption against a waiver of fundamental rights 
is indulged. 45 - 6 

§ 592. Presumptions Arising from Particu¬ 
lar Matters 

Various presumptions arising from particular 
matters are discussed infra §§ 593—598. 

Library References 

Criminal Law <£=>316-319, 323. 

§ 593. - Failure to Testify 

As a general rule, no presumption or inference against 
the accused arises from his failure to testify, but this rule 
fa not universally followed. 

Incriminating evidence produced by accused un¬ 
der compulsion is incompetent under the common- 
law principle condemning compulsory self-incrimi¬ 
nation and constitutional provisions declaratory 
thereof, as discussed infra § 649. This constitution¬ 
al protection against compulsory self-incrimination 
has been deemed to protect an accused against any 
adverse inference or presumption arising from his 


37. Ky.—Rounds v. Commonwealth, 
139 S.W.2d 73S, 28 2 Ky. 657. 

Va.—Kelley v. Commonwealth, 125 
S.E. 437, 140 Va. 522. 

Knowledge of boundaries 
It was presumed that trial court 
and jury knew boundaries of county 
where trial took place, for purpose 
of establishing venue of offense. 
Neb.—Gates v. State, 71 N.W.2d 460, 
160 Neb. 722. 

38. Colo.—Eliopulos v. People, 180 
P. 746, 66 Colo. 273—Brock v. Peo¬ 
ple, 176 P. 744, 67 Colo. 389. 

Ga.—Brown v. State, 33 S.E.2d 44, 
72 Ga.App. 61. 

Ky.—Rounds v. Commonwealth, 139 
S.W.Sd 736, 282 Ky. 657. 

S.C.—State v. Vareen, 74 S.E.2d 223, 
223 S.C. 34—City of Florence v. 
Berry, 39 S.E. 389, 61 S.C. 237. 

Xn, prosecution for seduction, evi¬ 
dence by prosecutrix and accused as 
to the place where their acts took 
place raised a presumption that the 
offense was committed in the county 
of triaL 

Va.—Harding v. Commonwealth, no 
S.E. 376, 132 Va. 543. 

Homicide 

Generally, a presumption arises 
that homicide occurred in county 
where body is found. 


[ Tenn.—Ford v. State, 201 S.W.2d 539, 
184 Tenn. 443. 

39. N.C.—State v. Hooker, 120 S.E. 
449, 186 N.C. 761. 

39.5 Ark.—Stewart v. State, 216 S. 
W.2d 873, 214 Ark. 497—Henley 

V. State, 197 S.W.2d 468, 210 Ark. 
759—Ahart v. State, 143 S.W.2d 
23, 200 Ark. 1082. 

39.10 Tex.—Hanks v. State, 151 S. 

W. 2d 808, 142 Tex.Cr, 186. 

4a U.S.—Conley v. U. S., C.C.A.N.C., 
23 F.2d 226. 

Bonds 

With respect to venue of offense, 
presumption is that forgery of sto¬ 
len bonds was committed where 
bonds were found in forged state. 

U.S.—Conley v. U. S., supra. 

41. Miss.—Corpus Juris cited in 
Green v. State, 119 So. 808, 152 
Miss. 282. 

Pa.—Commonwealth v. Leib, 76 Pa. 

Super. 413. 

26 C.J. p 962 note 77. 

42. Ala.—McGuire v. State, 37 Ala. 
161. 

W.Va.—State v. Poindexter, 23 W.Va. 
805. 
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43. Ill.—People v. Adams, 132 N.E. 
765, 300 Ill. 20, error dismissed 
Adams v. People of State of Illi¬ 
nois, 43 S.Ct. 249, 260 U.S. 759, 
67 L.Ed. 600. 

44. Tex.—Cole v. State, 243 S.W. 
1100, 92 Tex.Cr. 368. 

4445 Ariz.—State v. Deckter, 242 P. 
2d 551, 73 Ariz. 427. 

45- N.J.—State v. Dolbow, 189 A 
915, 117 N.J.Law 560, 109 A.L.R. 
1488, appeal dismissed Dolbow v. 
State of New Jersey, 57 S.Ct. 943, 
301 U.S. 669, 81 L.Ed. 1334, and 
Driscoll v. State of New Jersey, 57 
S.Ct. 943, 301 U.S. 669, 81 L.Ed. 
1334. 

45.5 U.S.—Glasser v. U. S., Ill., 62 
S.Ct. 457, 315 U.S. 60, 86 L.Ed. 
680, rehearing denied 62 S.Ct. 629, 
315 U.S. 827, 86 L.Ed. 1222, rehear¬ 
ing denied 62 S.Ct. 637, 315 U.S. 
827, 86 L.Ed. 1222. 

Himmelfarb v. U. S., C.A.Cal., 
175 F.2d 924, certiorari denied 70 
S.Ct. 103, 338 U.S. 860, 94 L.Ed. 
527, and Ormont v. U. S., 70 S.Ct. 
103, 338 U.S. 860, 94 L.Ed. 527 . 

U. S. v. Dillon, D.C.N.Y., 183 F. 
Supp. 541. 
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failure or refusal to testify, 45 - 50 but there is also au¬ 
thority to the contrary. 45 * 55 

In any event, it has been noted that the constitu¬ 
tional privilege against self-incrimination has been 
supplemented and extended in many jurisdictions 
by statutory and constitutional provisions to the 
effect that no inference or presumption prejudicial 


to accused shall be drawn from his failure to tes¬ 
tify, 45 * 60 and irrespective of the ground of decision, 
whether it be the constitutional privilege against 
self-incrimination, supplementary statutory or con¬ 
stitutional provisions, or other ground, many au¬ 
thorities adhere to the view that no presumption 
or inference against accused 46 or, more specifically, 


45.50 Mass.—In re Opinion of the 
Justices, 15 N.E.2d 662, 300 Mass. 
620. 

45.55 Conn.—State v. Ford, 146 A. 
828, 109 Conn. 490. 

Vt.—State v. Baker, 53 A.2d 53, 115 
Vt 94. 

Common-law Immunity from testi¬ 
monial compulsion 
Drawing: of a prejudicial inference 
from claim of privilege of silence is 
not an invasion of accused’s com¬ 
mon-law immunity from testimonial 
compulsion. 

N.J.—State v. Friedman, 52 A.2d 538, 
135 N.J.Law 414, reversed on oth¬ 
er grounds 56 A.2d 875, 136 N.J. 
Law 527. 

45.60 Conn.—State v. Ford, 146 A. 
828, 109 Conn. 490. 

Purpose and elfeot of statutes 

(1) Broadly speaking, statutes 
such as that referred to in the text 
are designed to prevent any unfavor¬ 
able inference from person’s silence. 
Ala.—Turner v. State, 191 So. 396, 

238 Ala. 352. 

Va.—Elliott v. Commonwealth, 1 S.E. 
2d 273, 172 Va. 595. 

(2) Statute providing that the fail¬ 
ure of an accused to make a request 
to testify shall not create any pre¬ 
sumption against him constitutes a 
recognition by legislature that im¬ 
plicit in the privilege against self- 
incrimination, is not only the right 
to remain silent, but the right not 
to have that very silence give rise 
to an inference of guilt. 

U.S.—Helton v. U. S., C.A.Tex., 221 
F.2d 338. 

Act of Congress applicable In Dis¬ 
trict of Columbia 

Act of Congress providing that the 
failure of accused in a criminal case 
to testify shall not create any pre¬ 
sumption against him applies to pros¬ 
ecution in the municipal court for 
the District of Columbia since there 
is no local statute on the subject. 
D.C.—Brooks v. District of Columbia, 
Mun.App„ 48 A.2d 339. 

46 . U.S.—:Duarte v. TJ. S., C.A.Tex., 
171 F.2d 971—Cataneo v. U. S., C.C. 
A.Md., 167 F.2d 820—-Corpus Juris 
Secundum cited In Bradford v. TJ. 
S., C.C.A.La., 129 F.2d 274, 278, 
reheard 130 F.2d 630, certiorari de¬ 
nied 63 S.Ct. 205, 317 TT.S. 683, 87 
L.Ed. 547—Zager v. U. S., C.C.A. 
Md., 84 F.2d 1023, certiorari denied 


Zager v. TJ. S., 57 S.Ct, 19, 299 
TJ.S. 558, 81 L.Ed. 411—Hood v. 
TJ. S., C.C.A.Okl., 59 F.2d 153- 
May er v. TJ. S., Tenn., 259 F. 216, 
170 C.CA. 284. 

TJ. S. v. Schuermann, D.C.Mo., 
79 F.Supp. 247, affirmed, CA., 174 
F.2d 397, certiorari denied 70 S.Ct. 
69, 338 TJ.S. 831, 94 L.Ed. 505, re¬ 
hearing denied 70 S.Ct. 156, 338 U. 
S. 881, 94 L.Ed. 541—U. S. v. Za¬ 
ger, D.C.Md., 14 F.Supp. 23, affirm¬ 
ed, C.C.A., Zager v. TJ. S., 84 F.2d 
1023, certiorari denied 57 S.Ct 19, 
299 U.S. 558, 81 L.Ed. 411. 

TJ. S. v. Foster, D.C.N.Y., 9 F.R.D. 
367. 

Ala.—Stephens v. State, 33 So.2d 245, 
250 Ala. 123. 

Glover v. State, 104 So. 48, 20 
Ala.App. 547. 

Ariz.—State v. Mar sin, 307 P.2d 607, 
82 Ariz. 1 —Whitson v. State, 181 
P.2d 822, 65 Ariz'. 395. 

Ark.—Dunham v. State, 181 S.W.2d 
242, 207 Ark. 472—Lee v. State, 223 
S.W. 373, 145 Ark. 75. 

Cal.—People v. Zoffel, 95 P.2d 160, 35 
C.A2d 215. 

Colo.—Williams v. People, 158 P.2d 
447, 114 Colo. 207, 159 A.L.R. 509— 
Wilson v. People, 84 P.2d 463, 103 
Colo. 150. 

Fla.—Davis v. State, 90 So.2d 629. 

Ill.—People v. Cooley, 61 N.E.2d 762, 
326 IlLApp. 229. 

La.—State v. Martinez, 57 So.2d 888 , 
220 La. 899, certiorari denied Mar¬ 
tinez v. State of La., 73 S.Ct. 58, 
344 TJ.S. 843, 97 L.Ed. 656—State v. 
Mahfouz, 1 So.2d 82, 197 La. 216— 
State v. Liner, 116 So. 712, 166 La. 
97 —State v. Rock, 110 So. 482, 162 
La. 299. 

Minn.—Berg v. Penttila, 217 N.W. 
935, 173 Minn. 512. 

Miss.—Woodward v. State, 178 So. 
469, 180 Miss. 571. 

Mo.—State v. Phillips, 324 S.W.2d 
093 —State v. Simler, 167 S.W.2d 
376, 350 Mo. 646—State v. Hersh, 
296 S.W. 433. 

Nek.—Vanderheiden v. State, 57 N.W. 
2d 761, 156 Neb. 735. 

NT.H.—State v. Mannion, 136 A. 358, 
82 N.H. 518. 

N.J.—State v. Sgro, 158 A. 491, 108 N. 
J.Law 528. 

N.Y.—People v. Elmore, 14 N.E.2d 
451, 277 N.Y. 397—People v. Wat¬ 
ering, 9 N.E.2d 774, 275 N.Y. 51. 

People v. Avalone, 7 N.Y.S.2d 
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410, 255 App.Div. 283—People v. 
Mantin, 172 N.Y.S. 371, 184 App. 
Div. 767, 37 N.Y.Cr. 146. 

People v. Abrams, 199 N.Y.S. 219 
—People on Complaint of Hickey v. 
Whitelow, 166 N.Y.S. 141. 

N.C.—State v. Bovender, 65 S.E.2d 
323, 233 N.C. 683—State v. Far¬ 
rell, 28 S.E.2d 560, 223 N.C. 804- 
State v. Beal, 154 S.E. 604, 199 N.C. 
278—State v. Spivey, 153 S.E. 255, 
198 N.C. 655—State v. McLeod, 152 
S.E. 895, 198 N.C. 649—State v. Al¬ 
len, 150 S.E. 337, 197 N.C. 684- 
State v. Tucker, 130 S.E. 720, 190 
N.C. 708. 

Okl.—Ravenscraft v. State, 214 P. 
946, 23 Okl.Cr. 361. 

S.D.—State v. Wells, 221 N.W. 56, 53 
S.D. 446—State v. Wimpsett, 189 
N.W. 983, 46 S.D. 6 . 

Tenn.—Hutchins v. State, 110 S.W.2d 
319, 172 Tenn. 108. 

Tex.—Todora v. State, 36 S.W.2d 746, 
117 Tex Cr. 317 

Utah.—State v. Martinez, 191 P. 214, 
56 Utah 351. 

Va.—La Prade v. Commonwealth, 61 
S.E.2d 313, 191 Va. 410—Bland v. 
City of Richmond, 65 S.E.2d 289, 
190 Va. 42. 

Wis.—State v. Smith, 190 NW. 905, 
179 Wis. 170. 

16 C.J. p 540 note 70. 

Instructions as to failure of accused 
to testify see infra $ 1266. 

In determining sufficiency of evi¬ 
dence 

Neither jury nor court may con¬ 
sider fact that accused did not testi¬ 
fy in determining sufficiency of evi¬ 
dence to sustain conviction. 

Tex.—Pearce v. State, 183 S.W.2d 972, 
147 Tex.Cr. 624. 

State not relieved of burden of proof 
It was right of accused not to take 
stand to deny his guilt or to show 
that proof offered by state was not 
true, and exercise of that right did 
not relieve state from establishing 
guilt beyond reasonable doubt or 
lessen its burden. 

Conn.—State v. Taborsky, 158 A.2d 
239, 147 Conn. 194. 

Ohio.—Parker v. Village of Dover, 18 
Ohio N.P.,N.S., 465. 

That defense consisted only of cer¬ 
tain exhibits did not give rise to pre¬ 
sumption against accused. 

Cal.—People v. Main, 242 P. 1078, 75 
C.A. 471. 
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of his guilt, 46 * 5 arises from his failure or refusal 
to testify in his own behalf. Indeed, it has been 
broadly stated that no presumption or inference 
of any kind may be drawn from accused's failure 
to testify, 46 * 10 and it is clear that the failure of 
accused to testify does not raise a presumption in 
his favor, 47 such as a presumption that he would 
have contradicted the evidence for the state. 48 

It is equally clear that accused cannot avoid the 
natural and reasonable inferences deducible from 
proved facts by merely remaining silent or by de¬ 
clining to become a witness. 49 Moreover, even 
though accused's failure to testify in his own 
behalf cannot properly give rise to an unfavorable 
inference or presumption or be the legitimate sub¬ 
ject of comment, it is not improper for the prosecut¬ 


ing attorney to draw attention to the fact that the 
evidence for the prosecution is unexplained or un¬ 
contradicted, as discussed infra § 1098, and such fact 
may properly be considered by the trier of facts. 49 - 5 
To the extent that the rule barring unfavorable 
inferences is based on statutory or constitutional 
provisions, it is, of course, subject to the limitations 
contained therein. 49 - 10 

The rule barring unfavorable inferences from the 
neglect or refusal of accused to testify in his own 
behalf, as discussed above, is not, however, universal¬ 
ly followed and in some jurisdictions such neglect 
or refusal is a fact which the trier of facts may 
properly consider and from which inferences un¬ 
favorable to accused may be drawn. 50 This is 
clearly the rule when sanctioned by organic law 


46.5 U.S.—Moore v. IT. S., C.A.Va., 
271 F.2d 564—Bradford v. U. S., C. 

C. A.La., 130 F.2d 630, certiorari de¬ 
nied 63 S.Ct. 205, 317 U.S. 6S3, 87 
L.Ed. 547. 

U. S. v. Schneiderman, D.C.Cal., 
106 F.Supp. 906. 

Ala.—Everage v. State, 33 So.2d 23, 
33 AIa.App. 291. 

Mass.—Faxon v. School Committee of 
Boston, 120 N.E.2d 772, 331 Mass. 
531—In re Opinion of the Justices, 
15 N.E.2d 662, 300 Mass. 620. 

No implication of guilt can be 
drawn from accused's reliance on 
constitutional and statutory guaran¬ 
tees against self-incrimination. 

Cal.—People v. Bonelli, 324 P.2d 1, 
50 C.2d 190. 

Not evidence of guilt 

Failure of accused to take the wit¬ 
ness stand in his own defense could 
not be considered as any evidence of 
his guilt. 

Colo.—Allison v. People, 125 P.2d 146, 
109 Colo. 295. 

Fla.—Albano v. State, 89 So.2d 342. 
Me.—State v. Casale, 92 A. 2d 718, 148 
Me. 312—State v. O’Donnell, 161 A. 
802, 131 Me. 294. 

46.10 U.S.—U. S. v. Schneiderman, 

D. C.Cal., 106 F.Supp. 906—U. S. v. 
Spector, D.C.Cal., 102 F.Supp. 75, 
reversed on other grounds, C.A., 193 
F.2d 1002—U. S. v. Schneiderman, 
D.C.Cal. f 102 F.Supp. 52, reversed 
on other grounds, C.A., Stack v. U. 
S., 193 F.2d 875. 

Kan.—State v. Hockett, 238 P.2d 539, 
172 Kan. 1. 

47. U.S.—Corpus Juris Secundum 
oited In Bradford v. U. S., C.C.A. 
La., 129 F.2d 274, 278, reheard 130 
F.2d 630, certiorari denied 63 S.Ct. 
205, 317 U.S. 683, 87 L.Ed. 547. 

Ill.—People v. Smith, 144 IlLApp. 129, 
affirmed 87 N.E. 885, 239 Ill. 91. 

16 C.J. p 540 note 71. 


Not evidence of innocence 

Accused's failure to testify could 
not be considered as any evidence of 
his innocence. 

Colo.—Allison v. People, 125 P.2d 146, 
109 Colo. 295. 

48. Cal.—People v. Bender, 23 P.2d 
439, 132 C.A. 753. 

Miss.—Ogden v. State, 164 So. 6, 174 
Miss. 119. 

49. U.S.—Percifleld v. U. S., C.A. 
Nev., 241 F.2d 225—Corpus Juris 
Secundum cited in Bradford v. U. 
S., C.C.A.La., 129 F.2d 274, 278, re¬ 
heard 130 F.2d 630, certiorari de¬ 
nied 63 S.Ct. 205, 317 U.S. 683, 87 L. 
Ed. 547. 

Corpus Juris Secundum cited in 
U. S. v. Rocco, D.C.Pa., 99 F.Supp. 
746, 750, affirmed, C.A., 193 F.2d 
1008, certiorari denied 72 S.Ct. 761, 
343 U.S. 927, 96 L.Ed. 1338. 

Colo.—Lewis v. People, 174 F.2d 736, 
115 Colo. 434—Williams v. People, 
158 P.2d 447, 114 Colo. 207, 159 A. 
L.R. 509—Allison v. People, 125 P. 
2d 146, 109 Colo. 295—Blanda v. 
People, 189 P. 249, 67 Colo. 541. 

Mo.—Corpus Juris cited in State v. 
Milstead, 285 S.W. 429, 431, 315 Mo. 
1 . 

Pa.—Commonwealth v. Smith, Quar. 

Sess., 39 Erie Co. 221. 

16 C.J. p 540 note 72. 

49.5 U.S.—Smith v. U. S., C.A.Mass., 
210 F.2d 496, affirmed 75 S.Ct. 194, 
348 U.S. 147, 99 L.Ed. 192—Bell v. 
U. S., CA..Md., 185 F.2d 302, certio¬ 
rari denied 71 S.Ct. 492, 340 U.S. 
930, 95 L.Ed. 671. 

Mich.—People v. Clark, 20 N.W.2d 
765, 312 Mich. 665. 

Failure to call witnesses see infra § 
594. 

If circumstantial evidence is suffi¬ 
cient to support an inference of guilt 
and accused fails to offer a reasona¬ 
ble explanation consistent with inno¬ 
cence, absence of explanation may be 
considered by the trier of facts. 

U.S.—Moore v. U. S., 271 F.2d 564. j 
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Total absence of explanation 

While failure of accused to offer 
himself as a witness or to offer any 
explanation in rebuttal of the prose¬ 
cution’s case could not support an in¬ 
ference adverse to accused’s interest, 
“the total absence of any explana¬ 
tion to rebut the prosecution’s prima 
facie case is a circumstance which 
need not be ignored.” 

U.S.—Crawley v. U. S., 268 F.2d 808, 
811. 

49.10 Personal testimony 

Accused’s statutory right, in crim¬ 
inal prosecution, to refuse to testify 
in his own behalf without raising 
presumption against his innocence, is 
strictly limited to personal testimony 
of accused, and does not apply to tes¬ 
timony of others available to him. 
Tenn.—Ford v. State, 201 S.W.2d 539, 
184 Tenn. 443—Hutchins v. State, 
110 S.W.2d 319, 172 Tenn. 108. 
Statute limited to trial 

Statute providing that accused’s 
neglect or refusal to be witness in 
his own behalf shall not in any man¬ 
ner prejudice him is limited to trial 
in which he fails to be witness. 

Ariz.—State v. Marsin, 307 P.2d 607, 
82 Ariz. 1. 

50. Iowa.—City of Des Moines v. 
Rosenberg, 51 N.W.2d 450, 243 
Iowa 262—State v. Holder, 20 N. 
W.2d 909, 237 Iowa 72—State v. 
Graff, 290 N.W. 97, 228 Iowa 159. 

In Connecticut 

(1) Trier of facts may consider ac¬ 
cused’s failure to testify after the 
state has produced evidence of guilt. 
Conn.—State v. Cots, 9 A.2d 138, 126 

Conn. 48. 

(2) An unfavorable inference may 
be drawn from such failure. 

Conn.—State v. Hayes, 18 A.2d 895, 

127 Conn. 543—State v. Ford, 146 
A. 828, 109 Conn. 490. 

(S) This may be done if, and only 
if, the state has made out a prima 
facie case against him. 
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and statute, 50 - 6 and under a contitutional provision | expressly so providing, whether or not accused 


Conn.—State v. Pundy, 156 A.2d 193, 
147 Conn. 7—State v. Del Vecchio, 
145 A.2d 199, 145 Conn. 549—State 
v. Johnson, 102 A.2d 359, 140 Conn. 
560—State v. Grosso, 93 A.2d 146, 
139 Conn. 229—State v. Nelson, 90 
A.2d 157, 139 Conn. 124—State v. 
McDonough, 29 A.2d 582, 129 Conn. 
483. 

(4) Prima facie case is made out, 
in this connection, when the evidence 
indicates to a reasonable person such 
a strong probability of guilt that a 
denial by accused is reasonably call¬ 
ed for. 

Conn.—State v. Nelson, 90 A.2d 157, 
139 Conn. 124—State v. Rich, 29 A. 
2d 771, 129 Conn. 537. 

(5) A “prima facie case of guilt,” 
within rule may be made out even 
though the state’s evidence is entire¬ 
ly circumstantial. 

Conn.—State v. Del Vecchio, 145 A. 
2d 199, 145 Conn. 549—State v. 
Grosso, 93 A.2d 146, 139 Conn. 229 
—State v. Kreske, 36 A.2d 389, 130 
Conn. 658. 

In New Jersey 

(1) There have been a number of 
decisions on the subject of the Infer¬ 
ences or presumptions which arise 
on the failure of accused to testify 
in his own behalf and the expressions 
on the subject have not always been 
entirely clear. 

N.J.—State v. Edelman, 19 N.J.Super. 
350, 88 A.2d 516. 

State v. Anderson, 57 A.2d 665, 
137 N.J.Law 6—State v. Headley, 
174 A. 572, 113 N.J.Law 335—State 
v. GImbel, 161 A. 756, 107 N.J.Law 
235. 

(2) It has been stated that his 
failure to testify creates no presump¬ 
tion of guilt. 

N.J.—State v. Sgro, 158 A. 491, 108 N. 
J.Law 528. 

(3) However, in somewhat varying 
language, the rule has been formulat¬ 
ed that if facts concerning acts of 
accused are testified to which prove 
or tend to prove his guilt, and he by 
his oath can deny them, his failure to 
testify in his own behalf raises a 
strong presumption that he cannot 
deny those facts. 

N.J.—State v. Damoorgian, 146 A.2d 
550, 53 N.J.Super. 108—State v. 
Baumgartner, 91 A.2d 222, 21 N.J. 
Super. 348. 

State v. Lutz, 52 A.2d 773, 135 N. 
J.Law 603—State v. Friedman, 52 
A.2d 538, 135 N.J.Law 414, reversed 
on other grounds 56 A.2d 875, 136 
N.J.Law 527—State v. Bright, 8 A. 
2d 904, 124 N.J.Law 435, affirmed 
12 A.2d 677, 124 N.J.Law 451- 
State v. Sgro, 158 A. 491, 108 N.J. 
Law 528—State v. Kisik, 125 A. 
239, 99 N.J.Law 385—State v. Bien, 
113 A. 248, 95 N.J.Law 474. 


State v. Ellison, 186 A. 569, 14 
N.J.Misc. 635—State v. Rubenstein, 

136 A. 597, 5 N.J.Misc. 387. 

16 C.J. p 540 note 73. 

(4) Different formulation of the 
rule is to the effect that if the evi¬ 
dence tends to establish facts which 
would be conclusive of accused’s 
guilt of the charge against him and 
he can disprove them by his own 
oath as a witness if the facts are 
not true, then his silence will justify 
a strong inference that he cannot de¬ 
ny the charge. 

N.J.—State v. Anderson, 57 A.2d 665, 

137 N.J.Law 6 —Parker v. State, 39 
A. 651, 61 N.J.Law 308, affirmed 45 
A. 1092, 62 N.J.Law 801. 

(5) In this formulation of the rule 
the force of the inference is made to 
depend on the conclusiveness of guilt 
as shown by the proofs and of the 
ability of accused to deny those 
proofs if not true. 

N.J.—State v. Anderson, 57 A.2d 665, 
137 N.J.Law 6 . 

( 6 ) Where the prosecution's evi¬ 
dence Is wholly circumstantial, the 
trier of facts may not infer from the 
silence of accused that he cannot de¬ 
ny the ultimate fact in issue, his 
guilt of the crime charged. 

N.J.—State v. Cerce, 125 A.2d 689, 22 
N.J. 236—State v. Rogers, 116 A.2d 
37, 19 N.J. 218. 

State v. Edelman, 19 N.J.Super. 
350, 88 A.2d 516. 

(7) Area of permissible inference 
from his silence is In such cases con¬ 
fined only to facts within his knowl¬ 
edge which, if true, would tend to es¬ 
tablish his guilt. 

N.J.—State v. Cerce, 125 A.2d 689, 

22 N.J. 236—State v. Rogers, 116 
A.2d 37, 19 N.J. 218. 

( 8 ) Baleful effect of accused’s fail¬ 
ure to testify Is measured by the 
proofs which go unanswered by ac¬ 
cused under oath, rather than by 
mere failure per se to testify. 

N.J.—State v. Anderson, 57 A.2d 665, 
137 N.J.Law 6 . 

(9) Presumption or inference 
which arises from accused’s failure 
to testify In his own behalf does not 
exist unless the facts are inculpatory 
and are those within his knowledge 
which he could by his oath deny. 
3ST.J.—State v. Wilson, 93 A.2d 412, 

23 N.J.Super. 539. 

(10) Drawing of a prejudicial in¬ 
ference from claim of privilege of 
silence is neither a reversal of pre¬ 
sumption of innocence nor an Inva¬ 
sion of accused’s immunity from tes¬ 
timonial compulsion. 

N.J.—State v. Friedman, 52 A.2d 538, 
135 N.J.Law 414, reversed on other 
grounds 56 A.2d 875, 136 N.J.Law 
527. 


la Pennsylvania 

In a case In which police officers 
testified as to telephone conversa¬ 
tions they overheard accused make 
and stated they were of a nature 
normally used in the conduct of a 
lottery, the offense charged, the 
court, without undertaking to formu¬ 
late a general rule and without cita¬ 
tion of authority, declared that “it is 
also permissible for the court below 
to attach significance to the fact that 
the defendant failed to testify to ex¬ 
plain the nature of his telephone con¬ 
versation.” 

Pa.—Commonwealth v. Moore, 118 A. 
2d 212, 213, 180 Pa.Super. 538. 

50.5 Ohio.—City of Cleveland v. Mc- 
Nea, 107 N.E.2d 201, 158 Ohio St. 
138. 

State v. Waters, 152 N.E.2d 818, 
105 Ohio App. 397—City of Akron 
v. Stouffis, 121 N.E.2d 307, 96 Ohio 
App. 105—State v. Butler, App., 94 
N.E.2d 457, rehearing denied 94 
N.E. 2 d 710—City of Cincinnati v. 
Hawkins, App., 75 N.E.2d 218- 
City of Cincinnati v. Hyams, 67 N. 
E.2d 39, 77 Ohio App. 403. 

City of Bexley v. Ivey, Com.PL, 
136 N.E.2d 622, affirmed, App., 136 
N.E.2d 624—Storey v. Knapp, Com. 
PL, 93 N.E.2d 63. 

Trial court, in determining proba¬ 
tive value of direct and circumstan¬ 
tial evidence from which inferences 
may be drawn, has right to consider 
the unexplained failure of accused to 
take the witness stand. 

Ohio.—City of Akron v. Stouffis, 121 
N.E.2d 307, 96 Ohio App. 105. 

In Vermont 

(1) Under an express statutory 
provision the failure of accused to 
testify may be a matter of comment 
to the jury and “the jury may draw 
reasonable inferences therefrom.” 

Vt.—State v. Baker, 63 A.2d 53, 115 

Vt. 94. 

(2) Inference arising from accus¬ 
ed's failure to testify in his defense 
is no different from inference arising 
from his failure to produce a witness 
peculiarly within his power whose 
testimony would shed light on the 
matters in issue. 

Vt.—State v. Levine, 91 A.2d 678, 117 
Vt. 320. 

(3) Inference does not amount to 
substantive proof of a fact necessary 
to the state’s case and does not arise 
until the state has introduced evi¬ 
dence of circumstances which, if be¬ 
lieved, show beyond a reasonable 
doubt that accused is guilty of the 
crime charged. 

Vt.—State v. Levine, supra—State v. 
Baker, supra. 

(4) When the state has introduced 
evidence of circumstances which ac- 
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testifies, his failure to explain or deny by his testi- may be considered by the court or jury. 50 - 1{ > In any 
mony any evidence or facts in the case against him case, even though an inference of guilt from the 


cused could deny or explain, accus¬ 
ed's failure to testify raises a strong: 
inference that he cannot truthfully 
deny or explain them, and that if he 
had testified his testimony would 
have been unfavorable to him. 

Vt.—State v, Levine, supra—State v. 
Baker, supra. 

50.10 Cal.—People v. Ashley, 267 P. 
2d 271, 42 C.2d 246, certiorari de¬ 
nied Ashley v. People of State of 
California, 75 S.Ct. 222, 348 U.S. 
900, 99 LJEd. 707—People v. Liss, 
219 P.2d 789, 35 C.2d 570—People 
v. Adamson, 165 P.2d 3, 27 C.2d 
478. 

People v, McManus, App., 4 Cal. 
Rptr. 642—People v. Carr, 329 P.2d 
746, 163 CA..2d 568—People v. 

Jones, 324 P.2d 291, 159 C~A.2d 
808—People v. Chapman, 319 P.2d 
8 , 156 C.A.2d 151—People v. Searcy, 
314 P.2d 1002, 153 C.A.2d 799—Peo¬ 
ple v. Lima, 313 P.2d 866, 152 C.A. 
2 d 576—People v. Quisenberry, 311 
P.2d 99, 151 C.A.2d 157—People v. 
Peters, 308 P.2d 42, 149 CA..2d 94 
—People v. Barnum, 305 P.2d 986, 
147 C.A.2d 803—People v. Hassen, 
301 P.2d 80, 144 C.A.2d 334—People 
v. Bowlby, 287 P.2d 547, 135 CA^2d 
519, 53 A.L.R.2d 1147—People v. 
Hooker, 272 P.2d 839, 126 C.A.2d 
394—People v. Talle, 245 P.2d 633, 
111 CA..2d 650—People v. Robarge, 
244 P.2d 407, 111 C.A.2d 87—People 
v. Morris, 243 P.2d 66, 110 C.A.2d 
469—People v. Greene* 238 P.2d 
616, 108 CA~2d 136—People v. Hess, 
234 P.2d 65, 104 C.A.2d 642. appeal 
dismissed 72 S.Ct. 177, 342 U.S. 
880, 96 L.Ed. 661—People v. Kul- 
win, 226 P.2d 672, 102 C.A.2d 104 
—People v. King, 225 P.2d 950, 101 
CA..2d 500—People v. Ross, 223 P. 
2d 85, 100 OA.2d 116—People v. 
Cunningham, 221 P.2d 283, 99 C.A. 
2d 296—People v. Donnelly, 213 P. 
2d 502, 95 C.A.2d 595—People v. 
Ines, 203 P.2d 540, 90 C.A.2d 195 
—People v. Anderson, 202 P.2d 
1044, 90 C.A.2d 326—People v. Ar- 
baugh, 187 P.2d 866, 82 C.A.2d 971 
—Ex parte Plummer, 180 P.2d 771, 
79 CA..2d 651—People v. Cline, 179 
P.2d 89, 79 CJL2d 11—People v. 
Richardson, 169 P.2d 44, 74 C.A.2d 
628—People v. Platnik, 163 P.2d 
766, 71 C.A.2d 767—People v. Gil¬ 
son, 163 P.2d 98, 71 C.A.2d 584- 
People v. Brown, 162 P.2d 300, 71 
CXA.2d 166—People v. McCabe, 141 
P.2d 54, 60 C.A.2d 492—People v. 
Renteria, 141 P.2d 37, 60 CJL2d 
463—People v. Murray, 108 P.2d 
748, 42 CA..2d 209—People v. Bus¬ 
by, 104 P.2d 531, 40 CA.2d 193— 
People v. King, 104 P.2d 521, 40 C. 
A.2d 137—People v. Wiezel, 104 P. 
2d 70, 39 C.A.2d 657. 


Constitutional provision and similar 
statute not unconstitutional 
U.S.—Adamson v. People of State of 
California, Cal., 67 S.Ct. 1672, 332 
U.S. 46, 91 L.Ed. 1903, 171 A.L.R. 
1223, rehearing denied 68 S.Ct. 27, 
332 U.S. 784, 92 L.Ed. 367. 

Cal.—People v. Greenberg, 167 P.2d 
214, 73 C.A.2d 675, affirmed 67 S.Ct. 
1748, 331 U.S. 796, 91 L.Ed. 1823, 
rehearing denied 68 S.Ct. 28, 332 
U.S. 784, 92 L.Ed. 367. 

Construction and operation of provi¬ 
sion 

(1) It is clear from the terms of 
constitutional provision that the con¬ 
sideration authorized relates, not to 
accused’s failure to take the stand, 
.but to his failure to explain or to de¬ 
ny by his testimony any evidence or 
facts in the case against him. 

Cal.—People v. Adamson, 165 P.2d 3, 
27 C.2d 478. 

People v. Richardson, 169 P.2d 
44, 74 CA.2d 528. 

(2) Constitutional provision does 
not deprive accused of his right to 
stand mute and does not compel him 
to be a witness against himself. 
Cal.—People v. Smith, 275 P.2d 919, 

128 C.A.2d 706—People v. Talle, 
245 P.2d 633, 111 C.A.2d 650—Peo¬ 
ple v. Robarge, 244 P.2d 407, 111 
C-A.2d 87—People v. Richardson, 
169 P.2d 44, 74 C.A.2d 528—People 
v. Sawaya, 115 P.2d 1001, 46 C.A.2d 
466. 

(3) It makes applicable to criminal 
cases established rule that failure to 
produce evidence in power of party 
to produce, material to facts in issue, 
permits inference that such evidence 
would be adverse. 

Cal.—People v. Conterno, 339 P.2d 
968, 170 CA.2d Supp. 817. 

(4) Consideration of accused’s 
failure to explain or deny is allowed 
only when the prosecution has made 
out a case that accused can or should 
deny, and until the prosecution has 
made out a prima facie case accused 
has the right to stand mute clothed 
in the presumption of innocence. 
Cal.—People v. Talle, 245 P.2d 633, 

111 C.A.2d 650. 

(5) Thus, the failure to testify 
cannot supply a lacuna in the prose¬ 
cution’s proof. 

Cal.—People v. Ashley, 267 P.2d 271, 
42 C.2d 246, certiorari denied Ash¬ 
ley v. People of State of California, 
75 S.Ct. 222, 348 U.S. 900, 99 L.Ed. 
707—People v. Adamson, 165 P.2d 
3, 27 C.2d 478. 

People v. Cuda, App., 3 Cal.Rptr. 
86 —People v. Gillette, 341 P.2d 398, 
171 C.A.2d 497—People v. Hopper, 
336 P.2d 28, 168 C.A.2d 406—Peo¬ 
ple v. Whitsett, 325 P.2d 529, 160 
C.A.2d 652—People v. Kendall, 244 
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P.2d 418, 111 C.A.2d 204, certiorari 
denied Kendall v. People of State 
of California, 73 S.Ct. 176, 344 U.S. 
880, 97 L.Ed. 681—People v. Coppla 
224 P.2d 828, 100 C.A.2d 766. 

( 6 ) After prosecution has made 
prima facie case, failure of accused 
to testify is not affirmative evidence 
of any fact, and any inference that 
can, in the circumstances, be justly 
drawn therefrom is persuasive rath¬ 
er than probative. 

Cal.—People v. Ashley, 267 P.2d 271, 
42 C.2d 246, certiorari denied Ash¬ 
ley v. People of State of California, 
75 S.Ct 222, 348 U.S. 900, 99 L.Ed 
707. 

(7) When a sufficient case against 
accused is presented, his failure to 
take stand to deny or explain evi¬ 
dence presented against him, when it 
is in his power to do so, may be con¬ 
sidered by jury as tending to indicate 
truth of such evidence, and as indi¬ 
cating that among inferences that 
may reasonably be drawn therefrom, 
those unfavorable to accused are the 
more probable. 

Cal.—People v. De Paula, 276 P.2d 
600, 43 C.2d 643—People v. Ashley, 
267 P.2d 271, 42 C.2d 246, certiorari 
denied Ashley v. People of State of 
California, 75 S.Ct. 222, 348 U.S. 
900, 99 L.Ed. 707—People v. Stec- 
cone, 223 P.2d 17, 36 C.2d 234—Peo¬ 
ple v. Adamson, 165 P.2d 3, 27 C.2d 
478. 

People v. Jeffery, App., 5 Cal. 
Rptr. 449—People v. Vigil, App., 3 
Cal.Rptr. 479—People v. Peasby, 
App., 3 Cal.Rptr. 230—People v, 
Cuda, App., 3 Cal.Rptr. 86 —People 
v. Haines, App., 1 Cal.Rptr. 41— 
People v. Gillette, 341 P.2d 398, 171 
CA.2d 497—People v. Kot, 339 P. 
2 d 899, 171 C.A.2d 9—People v. 
Hopper, 336 P.2d 28, 168 C.A.2d 406 
—People v. Neely, 329 P.2d 357, 163 
C.A.2d 289—People v. Schiers, 324 
P.2d 981, 160 C.A.2d 364, hearing 
denied 329 P.2d 1, 160 C.A.2d 364 
—People v. Whitsett, 325 P.2d 529, 
160 C.A.2d 652—People v. Rubin, 
321 P.2d 114, 157 C.A.2d 560—Peo¬ 
ple v. Chapman, 319 P.2d 8 , 156 C. 
A.2d 151—People v. Davis, 318 P. 
2d 129, 155 C.A.2d 618—People v. 
Dom, 314 P.2d 1017, 153 C.A.2d 613 
—People v. Race, 312 P.2d 322, 151 
C.A.2d 678—People v. Williams, 311 
P.2d 117, 151 CA..2d 173, certiorari 
denied Williams v. People of State 
of California, 78 S.Ct. 547, 355 U.S. 
961, 2 L.Ed.2d 535—People v. Cue¬ 
vas, 306 P.2d 510, 148 C.A.2d 331- 
People v. Barnum, 305 P.2d 986, 
147 C.A.2d 803—People v. Rein- 
schreiber, 297 P.2d 658, 141 CA.2d 
688 —People v. Beauregard, 296 P, 
2d 826, 141 C.A.2d 353—People v. 
Goldstein, 293 P.2d 495, 139 CA.2d 
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failure of accused to testify is not warranted, it has 
been held that the court and jury are warranted in 
taking facts and circumstances, which, if he were 
innocent, he might have controverted or explained, 
most strongly against him. 51 

Where accused becomes a witness, he may be 
deemed to waive the protection afforded by the rule 
that his failure to testify gives rise to no inference 
or presumption against him, 51 - 5 and he may not 
stop short in his testimony by omitting and failing 
to explain incriminating circumstances and events 
already in evidence, in which he participated and 
concerning which he is fully informed, without sub¬ 
jecting his silence to the inferences to be naturally 
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drawn from it. 51 - 10 In such case his failure to deny 
a material fact within his knowledge previously tes¬ 
tified to against him warrants the inference that it 
was true. 52 Stated differently, he subjects himself to 
adverse inference from failure to testify to any rel¬ 
evant or material facts within his knowledge, 53 and 
the trier of facts is entitled to draw inferences not 
only from what he says but from what he fails to 
say. 53 * 5 

The admission of the testimony of accused given 
on a former trial is not in violation of the law 
which protects one from being prejudiced by hav¬ 
ing failed to testify for himself. 54 


146—People v. Malouf, 287 P.2d 
834, 135 C.A.2d 697—People v. 

Woods, 283 P.2d 778, 133 C.A.2d 
187—People v. Wood, 274 P.2d 453, 
127 C.A.2d 770—People v. Smith, 
248 P.2d 444, 113 C.A.2d 416—Peo¬ 
ple v. Kross, 247 P.2d 44, 112 OA.2d 
602—People v. Jones, 246 P.2d 683, 
112 C.A.2d 430—People v. Kendall, 
244 P.2d 418, 111 C.A.2d 204, cer¬ 
tiorari denied Kendall v. People of 
State of California, 73 S.Ct. 176, 
344 TJ.S. 880, 97 L.Ed. 681—People 
v. Morris, 243 F.2d 66 , 110 C.A.2d 
469—People v. Richardson, 169 P. 
2d 44, 74 C.A.2d 528. 

( 8 ) However, such failure to deny 
or explain the evidence against him 
does not create a presumption or 
warrant an inference of guilt. 

Cal.—People v. Adamson, 165 P.2d 
3, 27 C. 2 d 478. 

People v. Kendall, 244 P.2d 418, 
111 C.A.2d 204, certiorari denied 
Kendall v. People of State of Cali¬ 
fornia, 73 S.Ct. 176, 344 U.S. 880, 97 
L.Ed. 681—People v. Richardson, 
169 P.2d 44, 74 C.A.2d 528. 

(9) It is not an admission of the 
truth of incriminating evidence 
against accused. 

Cal.—People v. Cuevas, 306 P.2d 510, 
148 CA.2d 331. 

(10) Nor can It he regarded as con¬ 
fession of crime charged. 

Cal.—People v. Adamson, 165 P.2d 3, 
27 C.2d 478. 

People v. Channell, 288 P.2d 326, 
136 C.A.2d 99. 

( 11 ) So, failure to deny or explain 
incriminating testimony does not 
constitute admission of Its truth, hut 
is merely circumstance to he consid¬ 
ered hy jury as tending to indicate 
truth of culpatory evidence not de¬ 
nied or explained. 

Cal.—People v. Contemo, 339 F. 2 d 
968, 170 C.A.2d Supp. 817. 

( 12 ) Question of probative value 
is to be resolved In first instance by 
trial Judge, on all of circumstances 
of case. 

22A C.J.S.—24 


Cal.—People v. Contemo, 339 P.2d 
968, 170 C.A.2d Supp. 817. 

(13) Accused's failure to testify 
may fortify adverse inferences flow¬ 
ing from evidence produced by prose¬ 
cution. 

Cal.—People v. Adams, 340 P.2d 677, 
171 C.A.2d 483. 

(14) It may lend support to infer¬ 
ence that his confession had been 
made voluntarily. 

Cal.—People v. Abbott, 319 P.2d 664, 
156 C.A.2d 601. 

(15) No inference may be drawn, 
where evidence shows that accused 
has no knowledge of facts shown by 
evidence admitted against him. 

Cal.—People v. Adamson, 165 P.2d 3, 
27 C.2d 478. 

51. N.T.—People v. Trombino, 263 
N.Y.S. 456, 238 App.DIv. 61, affirm¬ 
ed 188 N.E. 122, 262 N.Y. 689, re¬ 
argument denied 189 N.E. 708, 263 
N.Y. 583, and 193 N.E. 438, 265 N. 
Y. 672. 

People ex rel. Belleci v. Klinger, 
300 N.Y.S. 408, 164 Misc. 530—Peo¬ 
ple on Complaint of Lennon v. 
Camio, 300 N.Y.S. 264, 165 Misc. 
134—People v. Yergan, 299 N.Y.S. 
248, 164 Misc. 83. 

People v. Busco, 46 N.Y.S.2d 859. 

51.5 Fact that accused stood In ju¬ 
ry’s presence at request of his coun¬ 
sel, so that a witness might express 
better an opinion as to his height, 
did not make him a witness so as to 
waive statutory privilege that ac - 1 
cused’s failure to testify shall not 
create any presumption against him. 
Ala.—Stephens v. State, 33 So.2d 
245, 250 Ala. 123. 

51.10 U.S.—Johnson v. U. S., N.J., 63 
S.Ct 549, 318 U.S. 189, 87 L.Ed. 
704, rehearing denied 63 S.Ct 826, 
318 U.S. 801, 87 L.Ed. 1164—Cam- 
inetti v. United States, Cal., 37 S. 
Ct. 192, 242 U.S. 470, 61 L.Ed. 442. 

U. S. v. Schneiderman, D.C.Cal., 
102 F.Supp. 52, reversed on other 
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grounds, C.A., Stack v. U. S., 193 
F.2d 875. 

D.C.—Hall v. U, S., Mun.App., 34 A. 
2 d 631. 

Where accused does not testify as 
to merits or any of the issues relat¬ 
ing to his guilt or innocence of any 
of the charges against him, but mere¬ 
ly testifies as to his name, the rule 
stated in the text is Inapplicable. 
U.S.—Grantello v. U. S., C.C.A.Mo., 
3 F.2d 117. 

52. Utah.—State v. Aime, 220 P. 704, 
62 Utah 476, 32 A.L.R. 375. 

Admission 

If accused testifies and fails to 
controvert in any way what has been 
said by witness against him, concern¬ 
ing facts within his own personal 
knowledge, such failure will be tak¬ 
en as an admission that testimony of 
the witness is true. 

Neb.—Vanderheiden v. State, 57 N.W. 
2d 761, 156 Neb. 735. 

53. Iowa.—State v. Burzette, 222 N. 
W. 394, 208 Iowa 818. 

Mo.—State v. Burney, 143 S.W.2d 
273, 346 Mo. 859—State v. Black- 
more, 38 S.W.2d 32, 327 Mo. 708— 
State v. Ayres, 285 S.W. 997, 314 
Mo. 574. 

N.H.—State v. Fogg, 119 A. 799, 80 
N.H. 633. 

Pa-—Commonwealth v. Roberts, O. & 
T., 44 Luz.Leg.Reg. 175. 

Failure to explain possession of cur¬ 
rency 

Failure of borough president, 
charged with conspiracy to defraud 
city and testifying in own behalf, to 
explain unusual possession of large 
amount of currency could be consid¬ 
ered in determining guilt. 

N.Y.—People v. Connolly, 171 N.E. 
393, 253 N.Y. 330. 

53 JS Ind.—Felix v. State, 66 N.E.2d 
894, 224 Ind. 308. 

54. Ky.—Bess v. Commonwealth, 82 
S.W. 576, 118 Ky. 858, 2$ KyJL. 
839. 
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§ 594. -Failure to Call Witnesses 

Generally, If a party has It peculiarly within his 
power to produce a witness whose testimony would 
elucidate a transaction, his failure to call or produce such 
witness gives rise to a presumption or inference that his 
testimony. If produced, would be unfavorable, unless the 
absence of the witness Is accounted for or explained, but 
generally no presumption or inference arises against 
either party for failure to call a witness equally available 
to either, although this is not a hard and fast rule and 
has been criticized. 

Generally, the failure of a party to call or present 
a witness available to him gives rise to a presump¬ 
tion 64 * 50 or inference 64 - 52 that the testimony of 
such witness would have been unfavorable to such 
party. More specifically, such presumption 54 * 54 or 
inference 54 * 56 arises on the failure of a party to 
produce as a witness one peculiarly available to 
him or peculiarly within his power to produce, 
unless the absence of the witness is sufficiently ac¬ 
counted for or explained. 54 * 58 In this connection 
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a witness may be said to be peculiarly available 
to a party when, because of such party’s oppor¬ 
tunity for knowledge of or control over the witness, 
or the community of interest between the two, or 
the prior statements and declarations of the witness 
it would be reasonably probable that the witness 
would have been called to the trial to testify for 
such party except for the fact that it was either 
known or feared that his testimony on the stand 
would have been damaging rather than favor¬ 
able. 54 * 60 

While the rule is generally employed against the 
party having the burden of proof, it may also be 
applied against one in whose favor such witness 
would most likely have testified had he been pro¬ 
duced. 54 * 62 In order to permit an unfavorable in¬ 
ference from the failure to call a witness it must 
appear that the uncalled witness was informed and 
competent, 54 * 64 and ordinarily no inferences will be 


54.50 La.—State v. Johnson, 92 So. 
139, 151 La. 625. 

failure to use witness, rather than 
failure to produce him in court, is 
what gives rise to unfavorable pre¬ 
sumption. 

U.S.—Nalls v. U. S., C.A.Tex., 240 F. 
2d 707. 

Regal presumption 

Failure of a party to call material 
witness raises a legal presumption 
that the witness’ testimony would 
not have been favorable to the party 
failing to call him. 

Va.—Bland v. City of Richmond, 55 
S.E.2d 289, 190 Va. 42. 

When party falls to call available 
witness possessing peculiar knowl¬ 
edge of the facts of the case, a pre¬ 
sumption arises that, if the witness 
had been called, his testimony would 
have been unfavorable to such party. 
Minn.—State v. Gardin, 86 NT.W.2d 
711, 251 Minn. 157—State v. Wil¬ 
son, 69 N.W.2d 905, 244 Minn. 382. 

54.52 U.S.—U. S. v. Lowe, C.A.N.J., 
234 F.2d 919, certiorari denied, 
Lowe v. TJ. S., 77 S.Ct 59, 352 U.S. 
838, 1 L.Ed.2d 56—U. S. v. Walker 
Co., C.C.A.N.J., 152 F.2d 612. 

La.—State v. Johnson, 92 So. 139, 151 
La. 625. 

Fa.—Commonwealth v. Trignani, 138 
A.2d 215, 186 Fa.Super. 332, af¬ 
firmed 142 A.2d 160, 393 Fa. 140. 

Ground of suspicion 
Failure of a party to produce a fa¬ 
vorable witness possessing peculiar 
knowledge of a transaction when the 
party has means of producing wit¬ 
ness, In the absence of explanation, 
is a ground of suspicion that such 
better informed testimony would not 
be favorable to such party. 


Ala.—Waller v. State, 4 So.2d 911, 
242 Ala. 1, certiorari denied 4 So. 
2d 917, 242 Ala. 90. 

54.54 U.S.—'U. S. v. Jackson, CAN. 
J., 257 F.2d 41—Scanlon v. U. S., 
C.A.N.H., 223 F.2d 382—Ford v. U. 
S., C.A.Tex., 210 F.2d 313—Clayton 
v. U. S., C.C.A.Wash., 152 F.2d 402. 

U. S. v. Doores, D.C.Wash., 58 F. 
Supp. 491. 

D.C.—Milton v. U. S., 110 F.2d 556, 71 
App.D.C. 394. 

Woolard v. District of Columbia, 
Mun.App., 62 A.2d 640. 

Okl.—Freeman v. State, 203 P. 1052, 
20 Okl.Cr. 443. 

Vt.—State v. Levine, 91 A.2d 678, 117 
Vt. 320. 

54.56 U.S.—McClanahan v. U. S., C. 
A.Tex., 230 F.2d 919, certiorari de¬ 
nied 77 S.Ct. 33, 352 U.S. 824, 1 L. 
Ed.2d 47—Schumacher v. U. S., C. 
A.Mo., 216 F,2d 780, certiorari de¬ 
nied 75 S.Ct. 439, 348 U.S. 951, 99 
L.Ed. 743. 

D.C.—Billed v. U. S., 184 F.2d 394, 
87 U.SApp.D.C. 274, 24 A.L.R.2d 
881, 

Dowell v. U. S., Mun.App., 87 A. 
2d 630. 

Vt.—State v. Levine, 91 A.2d 678, 
117 Vt. 320. 

Inference not presumption 

Failure to call an available witness 
Justifies no more than an inference of 
fact that his testimony would be un¬ 
favorable, rather than a presumption 
to such effect. 

Pa.—Commonwealth v. Black, 142 A. 
2d 495, 186 Pa.Super. 160. 

Commonwealth v, Reina, Quar. 
Sess., 2*0 Monroe L.R. 29, affirmed 
140 A.2d 633, 186 Pa.Super. 116. 

54.58 D.C.—Billed v. U. S., 184 F.2d 
394, 87 U.S.App.D.C. 274, 24 A.L.R. 
2 d 881. I 


Dowell v. U. S., Mun.App. r 87 A 
2d 630. 

Failure to produce caa always be ex¬ 
plained 

D.C.—Woolard v. District of Colum¬ 
bia, MurnApp., 62 A.2d 640. 

54.60 U.S.—McClanahan v. U. S. r C. 
A.Tex., 230 F.2d 919, certiorari de¬ 
nied 77 S.Ct. 33, 352 U.S. 824, 1 L. 
Ed.2d 47. 

Mo.—State v. Collins, 165 S.W.2d 647 
350 Mo. 291. 

Relationship between a party and 
person not produced by him as a wit¬ 
ness may be considered in deter¬ 
mining whether his testimony might 
normally favor such party, as basis 
for drawing unfavorable inference 
from failure to call such person as 
a witness, but mere relationship is 
not alone determinative on question 
of availability of witness. 

Pa.—Commonwealth v. Black, 142 A. 
2 d 495, 186 Pa.Super. 160. 

54.62 Pa.—Commonwealth v. Black, 
supra. 

54.64 Pa.—Commonwealth v. Black, 
supra. 

Knowledge not shown 

Evidence that accused’s father was 
in hospital room at time accused 
allegedly made incriminating state¬ 
ment to police officer and that por¬ 
tions of such statement were heard 
by another officer engaged in con¬ 
versation with accused's father did 
not establish that father had knowl¬ 
edge of any statement made by ac¬ 
cused sufficient to permit inference 
unfavorable to accused to be drawn 
from failure to call father as a wit¬ 
ness. 

Pa.—Commonwealth v. Black, supra. 
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permitted where the uncalled witness is one whose 
testimony w r ould be privileged. 54 - 66 

It is frequently held or declared that where a 
witness is equally available to either party no pre¬ 
sumption or inference arises against either party 
for not calling him. 54 - 68 However, this rule has 
been criticized, 54 * 70 and it has been declared that 
the rule is not a hard and fast one, 54 - 72 and that 
the determination of equal availability is largely a 
question of fact, 64 - 74 the determination of which 
depends not merely on whether the witness is present 
in court or accessible to service of a subpoena 
by both sides, 64 - 76 but on all the circumstances bear¬ 
ing on the question present in the particular 
case. 54 - 78 Thus, in a true sense a witness cannot 
be said to be equally available to both parties if 
there is a likelihood of bias on his part in favor of 
one of the parties; 54 * 80 and, except in unusual cir¬ 
cumstances, a party’s employees come within that 
category. 64 - 82 
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Failure of accused . No legal presumption of guilt 
arises from the failure of accused to introduce wit¬ 
nesses in his own behalf. 54 - 84 While it has been 
stated that there is some apparent conflict in the au¬ 
thorities, 55 the general rule is that the omission or 
failure of accused to call as witnesses those who 
could testify of their own knowledge as to material 
facts raises no presumption of law that, if called, 
they would have testified unfavorably to him; 56 but 
there is authority for the view that where accused 
has it peculiarly within his power to produce wit¬ 
nesses whose testimony would elucidate the trans¬ 
action, his failure to do so creates a presumption 
that the testimony if produced, would be unfavor¬ 
able, 56 * 5 and it has been stated that the unexplained 
failure of accused to call an available witness on 
matters peculiarly within his knowledge frequently 
gives rise to the presumption that his testimony 
would be adverse. 57 

In any case, except as otherwise provided by stat¬ 
ute, 57 - 5 whether or not a presumption, legal or 


54.68 U.S.—McClanahan v. U. S., C. 
A.Tex., 230 F.2d 919, certiorari de¬ 
nied 77 S.Ct. 33, 352 U.S. 824, 1 L. 
Ed.2d 47. 

Waiver of privilege of attorney* 

When accused testifies as to legal 
advice given him, he waives privi¬ 
lege he could otherwise have assert¬ 
ed to testimony of his attorney, and 
such waiver will also raise infer¬ 
ence that testimony would be un¬ 
favorable on failure to call him as a 
witness. 

U. S.—McClanahan v. U. S., supra. 

54.68 U.S.—Wagner v. U. S., C.A. 
Cal., 264 F.2d 524, certiorari denied 
79 S.Ct. 1459, 360 U.S. 936, 3 L.Ed. 
2 d 1548, rehearing denied 80 S.Ct. 
48, 361 U.S. 857, 4 L.Ed.2d 97—Mc¬ 
Clanahan v. U. S., C.A.Tex., 230 F. 
2d 919, certiorari denied 77 S.Ct. 
33, 352 U.S. 824, 1 L.Ed.2d 47—U. 
S. v. Antonelli Fireworks Co., C.C. 
A.N.T., 155 F.2d 631, certiorari de¬ 
nied 67 S.Ct. 49, 329 U.S. 742, 91 L. 
Ed. 640, rehearing denied 67 S.Ct. 
182, 329 U.S. 826, 91 L.Ed. 701. 
Ala.—Kissic v. State, 94 So.2d 202, 
266 Ala. 71, 67 A.L.R.2d 530. 

Mass.—Commonwealth v. O’Rourke, 
40 N.E.2d 883, 311 Mass. 213. 

Fa.—Commonwealth v. Black, 142 A. 
2d 495, 186 Pa.Super. 160. 

54,70 La.—State v. Johnson, 92 So. 
139, 151 La. 151. 

More logical rule is that the fail¬ 
ure to produce a witness available 
to both parties is open to an in¬ 
ference against both parties, the par¬ 
ticular strength of the inference de¬ 
pending on the circumstances. 

U.S.—U. S. v. Beekman, C.C.A.N.T., 
155 F.2d 580. 


La.—State v. Johnson, 92 So. 139, 
151 La. 151. 

54.72 Mass.—Commonwealth v. 

O'Rourke, 40 N.E.2d 883, 311 Mass. 
213. 

54.74 U.S.—McClanahan v. U. S., C. 
A.Tex., 230 F.2d 919, certiorari de¬ 
nied 77 S.Ct. 33, 352 U.S. 824, 1 L. 
Ed.2d 47. 

54.76 U.S.—McClanahan v. U. S., su¬ 
pra. 

Mo.—State v. Collins, 165 S.W.2d 647, 
350 Mo. 291. 

54.78 U.S.—McClanahan v. U. S., C. 
A.Tex., 230 F.2d 919, certiorari de¬ 
nied 77 S.Ct. 33, 352 U.S. 824, 1 
L.Ed.2d 47. 

La.—State v. Eubanks, 94 So.2d 262, 
232 La. 289, reversed on other 
grounds 78 S.Ct. 970, 356 U.S. 584, 2 
L.Ed.2d 991—State v. Johnson, 92 
So. 139, 151 La. 151. 

Mo.—State v. Collins, 165 S.W.2d 647, 
350 Mo. 291. 

54.80 U.S.—U. S. v. Beekman, C.C.A. 
N.T., 155 F.2d 580. 

54.82 U.S.—U. S. v. Beekman, su¬ 
pra. 

54.84 Ga.—Dorsey v. State, 49 S.E. 
2d 886, 204 Ga. 345. 

55. Ill.—People v. Munday, 117 N.E. 
286, 280 Ill. 32. 

50. Ala.—Elliott v. State, 97 So. 116, 
19 Ala.App. 263. 

D.C.—Morris v. U. S., 61 F.2d 520, 
61 App.D.C. 257. 

Ill.—People v. Munday, 117 N.E. 286, 
280 HI. 32. 

Mo.—Corpus Juris quoted in State v. 
King, 53 S.W.2d 252, 257, 331 Mo. 
268. 

16 C.J. p 541 note 76. 
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56.5 U.S.—U. S. v. Doores, D.C. 
Wash., 58 F.Supp. 491. 

57. Va.—One International Harves¬ 
ter Co. Truck v. Commonwealth, 
167 S.E. 376, 159 Va. 1010. 

Presumption held to arise 

(1) In prosecution for driving au¬ 
tomobile while drunk, accused’s fail¬ 
ure to produce driver of automobile 
with which accused’s automobile col¬ 
lided as witness to show circum¬ 
stances of collision gave rise to pre¬ 
sumption that such driver’s evidence 
would be against accused, in ab¬ 
sence of showing of any effort to pro¬ 
duce him. 

Tenn.—Harless v. State, 225 S.W.2d 
258, 189 Tenn. 419. 

(2) Under other circumstances. 

Va.—Williamson v. Commonwealth, 

23 S.E.2d 240, 180 Va. 277. 

Statutory immunity Inapplicable 
Statute providing that the failure 
of accused to testify In his own be¬ 
half shall not create any presumption 
against him should be strictly limit¬ 
ed to the personal testimony of ac¬ 
cused and not applied to the testi¬ 
mony of others available to him. 
Tenn.—Ford v. State, 201 S.W.2d 539, 
184 Tenn. 443—Hutchins v. State, 
110 S.W.2d 319, 172 Tenn. 108. 

57.5 Testimony of spouse 

Under a statute so providing if 
accused does not avail himself or 
herself of the testimony of the wife 
or husband it shall not be construed 
to affect the innocence or guilt of ac¬ 
cused, nor be considered by the court 
or jury. 

Mo.—State v. Aitkens, 179 S.W.2d 84, 
352 Mo. 746. 
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otherwise, may properly be said to arise, it has been 
recognized that the jury or trier of facts may con¬ 
sider the failure of accused to call or produce wit¬ 
nesses who could testify of their own knowledge as 
to material facts as a circumstance in determining 
his guilt, 57 * 10 and may draw inferences therefrom. 58 
More specifically, it has been declared that if in 
the course of a trial the evidence tends strongly 
toward accused’s guilt and there are persons avail¬ 
able who by relationship or association with ac¬ 
cused have knowledge of the material facts con¬ 
nected with the transaction for which accused is 


22A c.j.s. 

being tried and he would naturally be expected 
to call them as witnesses to aid him, then such 
failure may furnish foundation for the drawing of 
an adverse inference. 58 * 5 

This principle is one, however, which should be 
applied cautiously, 58 * 10 and only where it is manifest 
that the witnesses are within the power of accused to 
produce and are not accessible to the prosecution, 59 
since the general rule that no unfavorable inference 
or presumption can be drawn from the failure to 
produce- or to examine a witness who is equally ac¬ 
cessible to both parties is applicable in criminal 69 


57.10 U.S.—Corpus Juris Secundum 
cited in U. S. v. Rocco, D.CJPa., 99 
F.Supp. 746, 760, affirmed, C.C.A., 
193 F.2d 1008, certiorari denied 72 
S.Ct. 761, 343 U.S. 927, 96 L.Ed. 
1338. 

Cal.—People v. McCabe, 141 P.2d 64, 
60 C.A.2d 492. 

Ill.—People v. Munday, 117 N.E. 286, 
280 Ill. 32. 

Mo.—State v. Sinovlch, 46 S.W.2d 877, 
329 Mo. 909. 

City of St. Louis v. Gavin, App., 
222 S.W. 2 d 636. 

Pa.—Commonwealth, v. Moore, 118 A. 

2d 212, 180 Pa.Super. 638. 

Tex.—Austin v. State, 18 S.W.2d 
676, 113 Tex.Cr. 217—Melton v. 

State, 10 S.W.2d 384, 110 Tex.Cr. 
439. 

16 C.J. p 541 note 77. 

58. U.S.—Donegan v. U. S., C.C.A. 
Fla., 296 F. 843, certiorari denied 
44 S.Ct. 469, 265 U.S. 585, 68 L.Ed. 
1192. 

Ky.—Harris v. Commonwealth, 193 
S.W. 2 d 466, 301 Ky. 818. 

Mass.—Commonwealth v. Noxon, 66 
N.E.2d 814, 319 Mass. 495. 

Va.—Draper v. Commonwealth, 111 
S.E. 471, 132 Va. 648. 

16 C.J. p 541 note 77. 

Failure to produce any witnesses 

in his own behalf permits prejudicial 
inference against accused. 

Ga.—Dorsey v. State, 49 S.E.2d 886 , 
204 Ga. 345. 

Alibi witnesses 

( 1 ) When one charged with a 
crime tells police at time of his ar¬ 
rest that he can establish an alibi 
through a specific person and then 
neither produces that person nor ex¬ 
plains his absence at trial, jury may 
infer that the specified person would 
not testify favorably to accused, 
which is an inference of fact, and 
not a presumption of law. 

Pa.—Commonwealth v. Trlgnani, 188 
A.2d 215, 185 Pa.Super. 332, affirm¬ 
ed 142 A.2d 160, 393 Pa. 140. 

(2) So, where accused testifies that 
he was with other persons at a place 
remote from scene of crime, and yet 
makes no effort to secure presence of 
those persons, or explain their ab¬ 


sence, it is a proper inference that, 
had they been called, their testimony 
would not have been helpful to him. 
La.—State v. Barker, 106 So. 295, 159 
La. 762. 

Failure to call spouse 

( 1 ) Failure of accused to call his 
wife as a witness where she is in¬ 
formed on the matter and is available 
may warrant an inference that her 
testimony would be unfavorable to 
him. 

U.S.—U. S. v. Fox, C.C-A.N.Y., 97 F. 
2 d 913. 

Mass.—Commonwealth v. Noxon, 66 
N.E.2d 814, 319 Mass. 495. 

( 2 ) Accused's privilege against 
self-in crimination did not protect him 
against inference. 

U.S.—U. S. v. Fox, C.C.AJN.Y., 97 F. 
2d 913. 

(3) Where defense did not call ac¬ 
cused’s wife although she was pres¬ 
ent in court, court would infer that 
her testimony would not have helped 
the defense. 

U.S.—U. S. v. Hopkins, D.C.Md., 169 
F.Supp. 187. 

Tex.—Wilklrson v. State, 23 S.W. 2 d 
731, 113 Tex.Cr. 591. 

(4) In prosecution for manslaugh¬ 
ter, jury could properly consider hus¬ 
band's failure to corroborate defend¬ 
ant-wife's testimony as to her treat¬ 
ment of deceased infant as casting 
doubt on the value and credibility 
of defendant-wife’s statements in 
such regard. 

Me.—State v. Silva, 134 A.2d 628, 153 
Me. 89. 

Where negative is essential ele¬ 
ment of crime and is peculiarly with¬ 
in the knowledge of accused, it de¬ 
volves on him to produce the evi¬ 
dence, and on his failure to do so 
the jury may infer that it cannot be 
produced. 

Neb.—State v. Herman Krasne, The 
Novelty Skirt Co., 170 N.W. 494, 
103 Neb. 11. 

Where oodefendant although tried 
and convicted of perjury had not 
been sentenced and defendants fail¬ 
ed to call him as a witness in their 
behalf and he was not disqualified 
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from testifying and was available as 
a witness, jury were justified in in¬ 
ferring that his testimony if honest¬ 
ly given would not favor the de¬ 
fendants. 

Pa.—Commonwealth v. Shadduck, 77 
A.2d 673, 168 Pa.Super. 376. 

58.5 Mass.—Commonwealth v. Ries, 
150 N.E.2d 527, 337 Mass. 565. 

58.10 Mass.—Commonwealth v. Ries, 
supra—Commonwealth v. Finnerty, 

19 N.E. 215, 148 Mass. 162. 

59. U.S.— Corpus Juris cited in Dunn 
v. U. S., C.C.A.Cal., 60 F.2d 779, 
782. 

D.C.—Milton v. U. S., 110 F.2d 556, 
71 App.D.C. 394. 

Ill.—People v. Munday, 117 N.E. 286, 
280 Ill. 32. 

Mo.— Corpus Juris quoted in State 
v. King, 53 S.W.2d 252, 257, 331 
Mo. 268. 

Vt.—State v. Parker, 162 A. 696, 104 
Vt. 494. 

16 C.J. p 541 note 78. 

60. U.S.— Corpus Juris cited in Moy¬ 
er v. U. S., C.C.A.Cal., 78 F.2d 624, 
630. 

Ala.—McDaniel v. State, 102 So. 788, 

20 Ala.App. 407, certiorari denied 
Ex parte State, 102 So. 791, 212 
Ala. 415. 

Conn.—State v. Segar, 114 A. 389, 
96 Conn. 428. 

D.C.—Billed v. U. S., 184 F.2d 394, 
87 U.S.App.D.C. 274, 24 A.L.R.2d 
881—Milton v. U. S„ 110 F.2d 556, 
71 App.D.C. 394—Egan v. U. S., 287 
F. 958, 52 App.D.C. 384. 

Ill.—People v. Langzem, 138 N.E. 222, 
307 Ill. 56. 

Mo.— Corpus Juris quoted in State v. 
King, 53 S.W.2d 252, 267, 331 Mo. 
268. 

Mont.—State v. Kurth, 72 P.2d 687, 
105 Mont. 260. 

N.Y.—People v. Rafkind, 3 N.Y.S.2d 
997, 254 App.Div. 742. 

Tex.—Spinks v. State, 243 S.W.2d 173, 
156 Tex.Cr. 418. 

Vt.—State v. Parker, 162 A. 696, 104 
Vt. 494. 

16 C.J. p 541 note 79. 
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as well as in civil cases, as is shown in the title 
Evidence § 156. It is, of course, clear that no infer¬ 
ence or presumption arises from the failure of ac¬ 
cused to call a witness to testify on a matter not 
in issue, 60 - 5 or from failure to call a witness who 
would be conclusively impeached. 60 * 10 

Where accused has entered a plea of not guilty his 
failure to introduce any evidence in defense will 
not justify the conclusion that any essential element 
of the offense charged is not denied or is uncontra- 
dicted. 61 

Statutory presumptions or inferences arising on 
failure of a party to call a witness will be given 
effect according to their terms. 61 - 5 A statute pro¬ 
viding that the omission to produce evidence within 
a party’s reach to repel a charge raises a presump¬ 
tion that the charge is well founded has been held 
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inapplicable to criminal cases, 62 especially where 
the evidence is clearly accessible to both the prose¬ 
cution and accused. 63 Where accused testifies, and 
the testimony of other persons who were not called 
as witnesses would have been of no higher class 
than his own, a statutory presumption that higher 
evidence, not produced, would have been adverse 
to inferior evidence which is produced is not ap¬ 
plicable. 64 

The failure of the prosecution to call a witness 
to prove a fact material to its case raises no infer¬ 
ence unfavorable to the state, unless it is shown 
that the witness is within its reach. 65 Also the 
prosecution’s failure to call a witness does not give 
rise to an inference that his testimony would be 
unfavorable to its case, where he was not in a better 
position to know the facts than those who were 
called, or where his testimony would be merely 


Presnmptlon applies equally to gov¬ 
ernment and defense 
Presumption as to nature of wit¬ 
ness’ testimony, arising from failure 
to call him, applies equally to gov¬ 
ernment and defense, where either 
could have called witness. 

U.S.—Louviers v. U. S., C.C.A.Idaho, 
62 F.2d 163, certiorari denied 53 S. 
Ct. 527, 289 U.S. 730, 77 L.Ed. 1479. 

Ko duty on accused 
Accused is under no duty to pro¬ 
duce witnesses who are equally ac¬ 
cessible to state, since a contrary 
rule would be in conflict with doc¬ 
trine of presumption of innocence. 
Ill.—People v. Rubin, 7 N.E.2d 890, 
366 Ill. 195. 

Witness In attendance at trial 
Where state produces witnesses 
whose testimony tends to sustain 
charge of Indictment, failure to ex¬ 
amine another witness who has been 
summoned by state and is in attend¬ 
ance at time of trial does not give 
rise to adverse presumption. 

W.Va.—State v. Mowery, 176 S.B. 
851, 115 W.Va. 445. 

failure to cross-examine prosecu¬ 
tion witness concerning vital matters 
as to which government had not ex¬ 
amined him, or to call him as de¬ 
fense witness, did not Justify any 
conclusion injurious to accused. 
U.S.—Oldham v. U. S., C.C.A.Ky., 11 
F.2d 776. 

60.5 Character evidence 

Prosecution should never be per¬ 
mitted to turn accused’s failure to 
avail himself of privilege of intro¬ 
ducing character evidence in his own 
behalf Into an affirmative weapon 
against him, and where accused in 
prosecution for false swearing offer¬ 
ed no evidence as to his character, 
he was privileged to keep subject 
neutral, and no Inference of bad 


character was permissible from his 
failure to offer such evidence. 

N.J.—State v. D’Ippolito, 117 A.2d 
592, 19 N.J. 540. 

60.10 Failure to call convicted ac¬ 
complice 

The ordinary rule as to adverse 
Inferences from failure of accused to 
call available witnesses supposed to 
be favorable does not apply to an 
accomplice in a homicide case, who 
has been conclusively impeached by 
the record of his own conviction. 
N.Y.—People v. Slover, 232 N.Y. 264, 
133 N.E. 633. 

61. Kan.—State v. Dunning, 12 P.2d 
809, 136 Kan. 5. 

61.5 Cal.—People v. Herrera, 340 P. 
2d 690, 171 C.A.2d 551. 

Presumption that evidence wil¬ 
fully suppressed would be adverse if 
produced did not arise in absence of 
showing that failure to call witness 
was wilful. 

Cal.—People v. Herrera, 340 P.2d 690, 
171 C.A.2d 551. 

62. Ga.—Bond v. State, 21 S.E.2d 

866 , 68 Ga.App. 15—-Shiver & Bar¬ 
nett v. Firemens Ins. Co., 2 S.E.2d 
760, 60 Ga.App. 57—Barfield v. 

State, 153 S.E. 433, 41 Ga.App. 476. 

16 C.J. p 541 note 81. 

63. Ga.—Williamson v. State, 71 S. 
E. 609, 9 Ga.App. 442—Davis v. 
State, 61 S.E. 843, 4 Ga.App. 441. 

64. Cal.—People v. Dole, 55 P. 581, 
122 C. 486, 68 Am.S.R. 50. 

65. U.S.—Williamson v. U. S., C.A. 
Or., 262 F.2d 476, certiorari denied 
79 S.Ct 885, 359 U.S. 971, 3 L.Ed. 
2d 837. 

Vt.—State v. Buckman, 52 A. 427, 74 
Vt 309—State v. Smith, 45 A. 219, 
71 Vt. 331. 

16 C.J. p 541 note 84. 
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When prosecution made effort In 
good faith to produce a witness but 
neither prosecution nor defense was 
able to locate him, failure to pro¬ 
duce him would not raise an adverse 
presumption. 

Cal.—People v. Gutierrez, 275 P.2d 65, 
128 C.A.2d 387. 

State may show why victim was 
not called and for that purpose may 
show that he was dead. 

Tex.—Martinez v. State, 806 S.W.2d 
131, 165 Tex.Cr. 244. 

In laying foundation for Impeach¬ 
ment 

Where district attorney asked wit¬ 
ness question as to whether witness 
at specified time and place and in 
presence of certain lawyer made cer¬ 
tain statement, it could not be pre¬ 
sumed from mere failure to call law¬ 
yer as a witness that district attor¬ 
ney was acting In bad faith in lay¬ 
ing foundation for impeachment. 
Cal.—People v. Ellena, 228 P. 389, 67 
C.A. 683. 

“Special employee” 

In prosecution for knowing recep¬ 
tion, concealment, purchase, and fa¬ 
cilitation of transport and conceal¬ 
ment of narcotics after unlawful im¬ 
portation and for unlawful sale of 
narcotics to an undercover agent for 
the Federal Bureau of Investigation, 
who was introduced to accused by 
a “special employee” whom accused 
claimed he was unable to locate al¬ 
though his name and address were 
made available to accused, govern¬ 
ment’s failure to call “special em¬ 
ployee” as a witness did not compel 
Inference that his testimony would 
have been adverse to government. 
U.S.—U. S. v. Davis, C.A.I11., 262 F. 
2d 871. 
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cumulative, 66 or would be unnecessary or immate¬ 
rial, 67 or where the witness was equally available 
to accused. 67 * 6 

However, the failure of the prosecution to produce 
a witness who could testify as to material facts or 


which it was its duty to produce, without explana¬ 
tion, supports the inference that the witness’ testi¬ 
mony, if he had been called, would have been un¬ 
favorable. 68 Likewise, the failure of the prosecu¬ 
tion to examine witnesses, cognizant of the ma- 


e6. U.S.—U. S. v. Antonelli Fire¬ 
works Co., C.C.A.N.Y., 155 F.2d 631, 
certiorari denied 67 S.Ct. 49, 329 
U.S. 742, 91 L.Ed. 640, rehearing 
denied 67 S.Ct. 182, 329 TJ.S. 826, 
91 L.Ed. 701—De Gregorio v. U. S., 
C.C.A.N.Y., 7 F.2d 295. 

Cal.—People v. Miller, 327 P.2d 236, 
161 C.A.2d Supp. 842. 

Puerto Rico.—People v. Arrieta, 28 
Puerto Rico 313. 

Eyewitnesses 

Where victim of alleged robbery- 
testified and commonwealth was not 
bound to call three eyewitnesses to 
alleged robbery, jury could not in¬ 
fer that their testimony would have 
been favorable to accused or unfavor¬ 
able to commonwealth. 

Pa.—Commonwealth v. Cramer, 76 A. 
2d 661, 168 Pa.Super. 1. 

Pact that victim was not reoalled 
to rebut testimony of accused did not 
require that accused's testimony be 
taken as true. 

Wyo.—Brown v. State, 336 P.2d 794. 

Failure of assistant district attor¬ 
ney to testify as to an alleged prom¬ 
ise that one accused of kidnapping 
would not serve any time in jail if he 
would testify before grand jury did 
not justify inference that assistant 
district attorney's testimony would be 
unfavorable, where two witnesses 
testified that they were present at 
all conversations between accused 
and assistant district attorney and 
that no such promise was made. 
N.Y.—People v. Weiss, 300 N.Y.S. 249, 
252 App.DIv. 463, reversed on other 
grounds 12 N.E.2d 514, 276 N.Y. 
384, 114 A.L.R. 865. 

No inference testimony contrary to 
other witnesses 

Mere failure of the state to pro¬ 
duce a witness does not of itself 
permit jury to infer that witness 
would have testified contrary to tes¬ 
timony given by other witnesses pro¬ 
duced on behalf of the state. 

N.J.—State v. Cooper, 92 A.2d 786, 10 
N.J. 532. 

Failure to call all witnesses 

(1) Since it Is necessary in a prose¬ 
cution that evidence and witnesses be 
sifted and selected with a view to 
economy of trial time, and the bet¬ 
ter understanding of the case by the 
jury, no adverse inference is to be 
drawn against the government for 
failure to call all available witness- 

6S« 

D.C.—Morton v. U. S., 147 F.2d 28, 
79 U.S.App.D.C. 329, certiorari de¬ 
nied 65 S.Ct. 1015, 324 TJ.S. 875, 89 
L.Ed. 1428. 


(2) So failure to produce all wit¬ 
nesses who testified before the grand 
jury does not warrant unfavorable 
inference or presumption. 

Iowa.—State v. Christ, 177 N.W. 54, 
189 Iowa 474. 

67. Mass.—Commonwealth v. En- 
wright, 156 N.E. 65, 259 Mass. 152. 
Failure to call witness not present 
at time crime was committed did not 
give rise to any adverse presumption 
against prosecution. 

Cal.—People v. Lopez, 336 P.2d 614, 
169 C.A.2d 4. 

67.5 TJ.S.—'Wagner v. TJ. S., C.A.Cal., 
264 F.2d 524, certiorari denied 79 
S.Ct. 1459, 360 U.S. 936, 3 L.Ed.2d 
1548, rehearing denied 80 S.Ct. 48, 
361 U.S. 857, 4 L.Ed.2d 97. 

Person in court 

In prosecution for violations of 
narcotics laws, government was un¬ 
der no duty to call as witness an ad¬ 
dict to whom defendant was accused 
of administering injection, where 
such person was in courtroom during 
trial and was available to defendant 
as witness, and defendant was not 
entitled to presumption his testimony 
would be unfavorable to the govern¬ 
ment. 

U.S.—Zaramar v. U. S. f C.A.Mo., 217 
F.2d 223. 

Where trial court offered to pro¬ 
duce two convicts on application of 
either the government or accused 
charged with attempt to evade in¬ 
come tax by not reporting sums giv¬ 
en him by the two convicts. It being 
claimed by accused that sums re¬ 
ceived constituted gifts from his in¬ 
timate friends, no presumption 
I against the government arose from 
government’s failure to call the con- 
■ victs as witnesses. 

U.S.—Murray v. U. S., 117 F.2d 40. 

68 . U.S.—Yaw v. U. S., C.A.Hawaii, 
228 F.2d 382—Lowrey v. U. S., C. 
C.A.Ark., 128 F.2d 477. 

Ga.—Thigpen v. State, 92 S.E.2d 52, 
146 Ga. 732. 

Ind.—Baker v. State, 138 N.E.2d 641, 
236 Ind. 55—Johnson v. State, 155 
N.E. 196, 199 Ind. 73. 

Mo.—State v. Collins, 165 S.W.2d 647, 
350 Mo. 291—State v. Topalovacki, 
213 S.W. 104. 

N.Y.—People v. Reid, 40 N.Y.S.2d 793, 
180 Mlsc. 289. 

Tex.—Ramirez v. State, 289 S.W.2d 
251, 163 Tex.Cr. 109—Williamson v. 
State, 244 S.W.2d 202, 156 Tex.Cr. 
520. 


Fact construed against state 
Where state has witnesses avail¬ 
able by whom it may prove a neces¬ 
sary fact and fails to do so, such 
fact will be construed most strongly 
against the state. 

Tex.—Turner v. State, 176 S.W.2d 
327, 146 Tex.Cr. 474. 

Failure of government to introduce 
additional witnesses who might be 
expected to have admissible and rele¬ 
vant information is something which 
trier of facts may consider in weigh¬ 
ing evidence. 

U.S.—U. S. v. Brown, C.A.N.Y., 236 
F.2d 403. 

Where testimony state relies on is 
obviously weak, and record affirma¬ 
tively reflects that there was testi¬ 
mony available to state which would 
have thrown additional light on 
facts, and which state did not intro¬ 
duce or satisfactorily account for its 
failure to introduce, court will treat 
case as one evidencing a reasonable 
doubt as to sufficiency of evidence to 
support conviction. 

Tex.—Ramirez v. State, 289 S.W.2d 
251, 163 Tex.Cr. 109. 

Alienist s 

Where alienists retained to exam¬ 
ine accused by district attorney's 
predecessor were not called as wit¬ 
nesses, failure to call them created, 
at most, inference that they would 
have testified against people's case. 
N.Y.—People v. Raizen, 208 N.Y.S. 

185, 211 App.Div. 446. 

Contradiction of accused's testimony 
Failure of government to call wit¬ 
nesses, who could to some extent 
have contradicted accused’s testimo¬ 
ny, if It were untrue, justified infer¬ 
ence that their testimony would have 
been against the government. 

U.S.—'Wesson v. U. S., C.A.Ark., 172 
F.2d 931. 

Not oorrohorative 
Where physician who had examin¬ 
ed prosecutrix was not called as wit¬ 
ness and there was no showing that 
he was unavailable, it was to be pre¬ 
sumed that his testimony would not 
be corroborative of that given by 
prosecutrix. 

Cal.—People v. Beal, 254 P.2d 100, 
116 C.A.2d 475. 

Possessor of stolen, property 
Where record authorized inference 
that operator of hotel was accustom¬ 
ed to be about his hotel so that he 
might be deemed to be In immediate 
possession of the stolen property, 
and he was available but was not 
called as a witness, and conviction 
for grand larceny first degree rested 
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terial facts, bound over for the state, and actually 
or presumably available at the trial, permits an in¬ 
ference of fact favorable to accused, 69 and it is a 
rule applicable to circumstantial evidence that 
where a relevant, competent, and material fact is in 
possession of the state and not disclosed, it will not 
be resolved against accused. 70 

Strength of inference or presumption. While the 
unfavorable inference arising from the failure of a 
party to call a witness has been said to be strong, 70 - 6 
it is clear that such inference or presumption is not 
conclusive, 70 * 10 but is merely a fact for the consid¬ 
eration of the jury or trier of facts; 70 - 15 and such 
fact cannot be relied on by the other party as affirma¬ 
tive proof of the facts as to which it has the burden 
of proof. 70 - 20 

§ 595. -Attempted Bribery 

Attempted bribery by an accused to avoid prosecution 
or conviction Is a circumstance to be considered in deter¬ 
mining guilt, although It does not raise a presumption of 
law of guilt. 

An offer of a bribe by accused to the arresting 
officer to permit him to escape does not raise a pre- 
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sumption of law that accused is guilty, but is only 
a matter from which the jury are permitted to in¬ 
fer a fact, which taken in connection with other 
evidence tends to establish guilt. 71 However, ac¬ 
cording to some authority, there is a presumption 
that one who is falsely accused will rely on his 
consciousness of innocence, while one who is guilty 
will resort to other means, such as bribery to ob¬ 
tain his freedom. 72 In the absence of some proof 
of authority, any attempt on the part of counsel to 
bribe a witness to leave must be attributed to his 
own motion; it cannot be presumed to have been 
authorized by accused. 73 

§ 596. - Suppression, Spoliation, or Fab¬ 

rication of Evidence 

Generally, the withholding, suppression, destruction, 
spoliation or fabrication of evidence raises an unfavorable 
Inference or presumption. 

Where a person is accused of crime, a guilty con¬ 
sciousness may be inferred from attempted eva¬ 
sion, palpable falsehood, equivocation, or from sup¬ 
pression of facts, 74 and a presumption of guilt is 


on proof of circumstances, the pro¬ 
prietor should have been sworn by 
the prosecution as a witness. 
y.I.—People v. LeVan, 62 N.Y.S.2d 
254, 270 App.Div. 678. 

Purchaser of narcotics 
In prosecution for purchasing and 
selling narcotics, failure of the gov¬ 
ernment to call as a witness person 
who was induced by government 
agent to attempt to purchase nar¬ 
cotics from accused raised inference 
against the government. 

U.S.—Morei v. U. S., C.C.A.Ohio, 127 
F,2d 827. 

Victim of alleged rape 
Failure of state to call as a witness 
victim of alleged rape, although only 
a young child, to give direct testimo¬ 
ny on the subject of penetration was 
strong circumstance against the 
prosecution. 

Tex.—Vasquez v. State, 167 S.W.2d 
1030, 145 Tex.Cr. 376. 

69. N.C.—State v. Harris, 80 S.E. 
1067, 166 N.C. 243. 

Tex.—Massey v. State, 226 S.W.2d 
856, 154 Tex.Cr. 263. 

16 C.J. p 541 note 85. 

Not against presumption of inno¬ 
cence 

The inference or presumption, aris¬ 
ing from state’s absence of effort to 
develop facts which were manifest¬ 
ly in its possession and necessary to 
its case, is in consonance with the 
presumption of innocence, and not 
against it. 

Tex.—Russell v. State, 218 S.W. 1049, 
86 Tex.Cr. 609. 


70. Tex.—Massey v. State, 226 S.W. 
2d 856, 154 Tex.Cr. 263—Garrett v. 
State, 26 S.W.2d 279, 114 Tex.Cr. 
573. 

70.5 Failure on aceuaed’s part to ob¬ 
tain available testimony to corrobo¬ 
rate his own testimony offered for 
purpose of establishing his innocence 
furnished a strong inference that 
such testimony would not have sup¬ 
ported his contentions. 

Ky.—Harris v. Commonwealth, 193 
S.W.2d 466, 301 Ky. 818—Phelps v. 
Commonwealth, 75 S.W.2d 217, 255 
Ky. 655. 

70.10 Tenn.—Wooten v. State, 314 
S.W.2d 1. 

Inference is merely permissive and 

not conclusive. 

Pa.—Commonwealth v. Black, 142 A. 
2d 495, 186 Fa.Super. 160. 

70.15 Tenn.—Wooten v. State, 314 
S.W. 2d 1. 

70.20 Cal.—People v. Wade, 292 P.2d 
303, 138 C.A.2d 531. 

Tenn.—Wooten v. State, 314 S.W.2d 

1 . 

In prosecution for manufacture of 
alcohol for sale without license 
wherein accused claimed that he 
manufactured alcohol for use in rub¬ 
bing his mother’s arthritis as advised 
by physician, failure of accused to 
call physician or his mother did not 
raise inference which could be sub¬ 
stituted for proof that alcohol was 
manufactured for sale. 

N.Y.—People v. Rides, 7 N.E.2d 105, 
273 N.Y. 214. 


71. Okl.—Corpus Juris cited in 
Teague v. State, 52 P.2d 91, 94, 58 
Okl.Cr. 239. 

Pa.—Commonwealth v. Wyoda, 44 Pa. 
Super. 552. 

72. Mich.—People v. Minchella, 255 
N.W. 735, 268 Mich. 123, 93 A.L.R. 
805, certiorari denied Minchella v. 
State of Michigan, 55 S.Ct. 217, 293 
U.S. 619, 79 L.Ed. 707, rehearing 
denied 55 S.Ct. 345, 79 Lr.Ed. 707. 

73. Tex.—Luttrell v. State, 51 S.W. 
930, 40 Tex.Cr. 651. 

74. Cal.—People v. Robinson, 303 P. 
2d 633, 146 C.A.2d 310. 

N.Y.—People v. Birnbaum, 203 N.Y. 

S. 697, 208 App.Div. 476. 

Ohio.—City of Cleveland v. McNea, 
107 N.E.2d 201, 158 Ohio St. 138. 
Pa.—Commonwealth v. Sauders, 

Quar.Sess., 55 Lanc.Rev. 215, af¬ 
firmed 134 A.2d 890, 390 Pa. 379. 
Considered in determining guilt 
Accused's false statements made in 
explanation or defense may be con¬ 
sidered in determining guilt. 

U.S.—Holt v. U. S., CJLCal., 272 F.2d 
272. 

Cal.—People v. Renteria, 328 P.2d 
266, 162 C.A.2d 690. 

Perjury by accused to explain his 
connection with criminals does not 
comport with innocence. 

Ill.—People v. Buckminster, 207 Ill. 
App. 230, affirmed 118 N.E. 497, 282 
Ill. 177. 

Fabrication by accused of the story 
which he tells as a witness is a fact 
inconsistent with innocence. 
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said to arise from the falsification of testimony by 
accused. 75 Likewise, the fabrication by accused of 
false records and accounts, 76 his failure to pro¬ 
duce records and books which are under his con¬ 
trol and not within the reach of the state and which 
are material to his defense, 77 his destruction or con¬ 
cealment of evidence, 78 or any attempt to destroy or 
to withhold evidence, 78 may justify a rebuttable 
presumption or inference by the jury that such 
evidence, if produced, would have been unfavorable 
to him, and any presumption flowing from such 


action is always against accused. 80 

Some courts broadly state the rule to be that the 
failure of a party to produce available evidence 
which would help decide the issue in a case, general¬ 
ly, raises an inference 80 - 5 or presumption 51 that 
such evidence, if produced, would be unfavorable. 
More specifically, it has been declared or held that 
where relevant evidence which would properly be 
part of the case is within the control of a party 
whose interest it would naturally be to produce it, 


U.S.—Shama v. U. S., C.C.A.Iowa, 94 
F.2d 1, certiorari denied 58 S.Ct. 
1037, 304 U.S. 568, 82 L.Ed. 1533. 
Unusual explanation of flight 
Accused’s testimony in explanation 
of flight so unusual that jury could 
conclude that it was an intentional 
fabrication indicated consciousness 
of guilt and absence of any true ex¬ 
culpatory explanation. 

Cal.—People v. Santo, 273 P.2d 249, 
43 C.2d 319, certiorari denied Gra¬ 
ham v. People of State of Califor¬ 
nia, 75 S.Ct. 451, 348 U.S. 959, 99 
L.Ed. 749. 

75. U.S.—Lindsey v. U. S., C.C.A. 
Va., 264 F. 94, certiorari denied 40 
S.Ct. 393, 252 U.S. 583, 64 L.Ed. 
727. 

Accused, who by his sole and un¬ 
corroborated testimony, attempts to 
perpetrate a fraud on the court by 
purposely and intentionally invoking 
a defense which, beyond a reasonable 
doubt and under all of the evidence 
tends to support the inference that 
such defense is in fact false and fab¬ 
ricated, thereby subjects himself to a 
measure of credibility forming the 
basis of a presumption of guilt. 
Hawaii.—Territory of Hawaii v. 
Abellana, 38 Hawaii 532. 

76. U.S.—U. S. v. Randall, D.C.Or., 
27 F.Cas.No.16,118, Deady 524. 

Cal.—People v. Robinson, 303 P.2d 
633, 146 C.A.2d 310. 

Pa.—McMeen v. Commonwealth, 9 A. 
878, 114 Pa. 300. 

77. U.S.—U. S. v. Walker Co., C.CA. 
N.J., 152 F.2d 612. 

Iowa.—State v. Rosier, 8 N.W. 345, 
55 Iowa 517. 

16 C.J. p 541 note 92. 

Tax prosecutions 

(1) In income tax prosecution, 
where accused testified at length, but 
did not produce books and records, 
jury was warranted in drawing any 
proper unfavorable conclusion from 
nonproduction of books where accus¬ 
ed's assailed Income tax return, sign¬ 
ed and sworn to by himself, was pre¬ 
sumably predicated on such books. 
U.S.—Paschen v. U. S., C.C.A.I11., 70 

F.2d 491. 

(2) Evidence that, through care¬ 
lessness, corporate records were lost 


at a time when they were being re¬ 
quested by revenue agents, support¬ 
ed inference that the information 
contained therein would be harmful 
to defendants charged with attempt¬ 
ing to evade and conspiring to evade 
income and excess profits taxes In 
connection with corporation control¬ 
led by defendants, which inference, 
together with other evidence, justified 
submission of case to jury. 

U.S.—Yoffe v. U. S., C.C.A.Mass., 153 
F.2d 570. 

78. Fla.—Roberson v. State, 24 So. 
474, 40 Fla. 509. 

Ohio.—City of Cleveland v. McNea, 
107 N.E.2d 201, 158 Ohio St. 138. 

16 C.J. p 541 note 93. 

79. Mich.— Corpus Juris cited in 
People v. MacCullough, 274 N.W. 
693, 698, 281 Mich. 15. 

Pa.—Commonwealth v. Gregory, 127 
A.2d 788, 183 Pa.Super. 53—Com¬ 
monwealth v. Fisher, 70 A.2d 372, 
166 Pa.Super. 245. 

16 C.J. p 541 note 94. 

Accused’s asking officers ‘‘can’t 
you lose them,” referring to photo¬ 
graphs of footprint impressions at 
scene of crime, was circumstance 
from which trier of facts could draw 
an inference adverse to' accused. 

Cal.—People v. Wynkoop, 331 P.2d 
1040, 165 C.A.2d 540. 

Failure to present evidence of official 
status 

Where persons accused, charged 
with falsely pretending to be United 
States officers, failed to produce ev¬ 
idence showing that they were such 
officers, presumption arises that evi¬ 
dence, if produced, would have been 
unfavorable. 

U.S.—Scala v. U. S„ Ill., 54 F.2d 608, 
certiorari denied 52 S.Ct. 411, 285 
U.S. 554, 76 L.Ed. 943. 

D.C.—Taylor v. U. S., 167 F.2d 752, 83 
U.S-App.D.C. 215. 

Penalties and odium personal 

While an unfavorable inference 
arises against a party who destroys 
primary evidence, the penalties and 
the odium are personal. 

U.S.—McDonald v. U. S., C.C.A.Minn„ 
89 F.2d 128, certiorari denied 57 S. 
Ct 925, 301 U.S. $97, 81 L.Ed. 1352, 
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rehearing denied 58 S.Ct. 4, 302 U.S. 
773, 82 L.Ed. 599. 

80. U.S.—U. S. v. Graham, C.C.AN. 
Y., 102 F.2d 436, certiorari denied 
Graham v. U. S., 59 S.Ct. 1041, 307 
U.S. 643, 83 L.Ed. 1524, and Heed 
v. U. S., 59 S.Ct. 1041, 307 U.S. 643, 
83 L.Ed. 1524. 

80.5 U.S.—Kowalchuk v. U. S., CA. 
Mich., 176 F.2d 873—U. S. v. Walk¬ 
er Co., C.C.A.N.J., 152 F.2d 612. 
Vt—State v. Teitle, 90 A.2d 562, 117 
Vt. 190. 

Facts peculiarly in accused’s knowl¬ 
edge 

Where prosecution makes a prob¬ 
able case on an issue as to which ac¬ 
cused has peculiar knowledge of 
facts and may easily prove them and 
prosecution cannot, an inference 
arises that truth is with prosecution. 
U.S.—'Williams v. U. S., C.A.Ga., 170 
F.2d 319, certiorari denied 69 S.CL 
412, 335 U.S. 909, 93 L.Ed. 442. 

If weaker and less satisfactory ev¬ 
idence is produced by one who might 
have furnished stronger and more 
satisfactory proof, that which he 
presents should be viewed with dis¬ 
trust. 

U.S.—Dickinson v. U. S., C.A.Cal„ 203 
F.2d 336, reversed on other grounds 
74 S.Ct. 152, 346 U.S. 389, 98 L.Ed. 
132. 

81. Presumption always is that 
competent and pertinent evidence 
within the knowledge or control of a 
party, which evidence he withholds, 
is against his interest. 

Mich.— Corpus Juris cited in. People 
v. MacCullough, 274 N.W. 693, 698, 
281 Mich. 15. 

Tenn.—Standard Oil Co. v. State, 100 
S.W. 705, 117 Tenn. 618, 10 L.R.A, 
N.S., 1015. 

Negative faot 

Ordinarily, where an information 
contains a negative averment, proof 
of which is not readily accessible to 
the prosecution, and Is peculiarly 
within the knowledge and control of 
accused, and which he withholds or 
does not produce, the law presumes 
truth of the alleged negative fact 
Kan.—State v. Driscoll, 8 P.2d 335, 
134 Kan. 671. 
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and such party fails to produce it without giving 
a satisfactory explanation, an inference may be 
drawn that the evidence would be unfavorable to 
him, 81 - 5 and that when one party alone has a right 
to offer evidence on a given point and none is 
offered, it may be inferred that no such evidence 
exists. 81 * 10 However, the reasons why certain evi¬ 
dence which might naturally be looked for may not 
be produced are so many and so various that the 
inference to be drawn from the failure to produce 
it requires careful handling. 81 * 15 In any case, the 
permissible inference deducible from a party’s fail¬ 
ure to produce evidence arises only when the evi¬ 
dence, if produced, would have been competent 
and admissible as relevant and material to the is¬ 
sues. 81 - 20 

Where the prosecution withholds or suppresses 
pertinent evidence in its possession, an inference 
or presumption may arise that such evidence, if 
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produced, would be unfavorable to the prosecution. 82 
So, the spoliation or destruction of evidence by the 
prosecution may give rise to an unfavorable infer¬ 
ence or presumption. 82 * 5 However, no such in¬ 
ference or presumption will arise where the absence 
of the evidence is satisfactorily explained, 82 * 10 or 
the evidence in question is unnecessary or not rele¬ 
vant to the matter being investigated, 82 * 15 or where 
the court properly refuses to order its production by 
the prosecution, 82 * 20 or where the evidence is known 
to accused and he fails to avail himself of means 
of having it produced. 82 * 25 No inference unfavor¬ 
able to accused can be drawn from his failure to 
produce evidence which was available to the prosecu¬ 
tion and which would have been to the interest 
of the prosecution to produce if favorable to it. 88 

There is no presumption that articles constitut¬ 
ing evidence in a criminal case have been changed 
in any way for any purpose, between the time they 


81.5 Ohio.—State v. Farmer, 102 N. 

E.2d 11, 156 Ohio St. 214. 
p a .—Commonwealth v. Trignani, 138 
A.2d 215, 185 Pa.Super. 332, affirm¬ 
ed 142 A.2d 160, 393 Pa. 140. 

Similar statement 

Where party to a court action has 
in his control or available to him ev¬ 
idence properly a part of his case, 
and to whose interest it would nat¬ 
urally be to produce, and he fails to 
do so, without explanation, it is a 
reasonable inference that if produced 
it would be unfavorable to his cause. 
Iowa.—State v. Hild, 39 N.W.2d 139, 
240 Iowa 1119—State v. Cotton, 33 
3ST.W.2d 880, 240 Iowa 609. 

Badal composition of grand Juries 
Inference to be drawn from failure 
of accused to show the racial com¬ 
position of previous grand juries was 
that the facts would not support his 
contention that he had been denied 
due process of law as a result of ra¬ 
cial discrimination in selection and 
organization of grand jury which in¬ 
dicted him. 

Tex.—Addison v. State, 271 S.W.2d 
947, 160 Tex.Cr. 1. 

Weapon 

Where F.B.I. test would have solv¬ 
ed question whether bullet found in 
skull of deceased was fired from pis¬ 
tol which was in possession of accus¬ 
ed when deceased disappeared, ac¬ 
cused’s failure to produce weapon, 
which was within his power to pro¬ 
duce, gave rise to presumption that 
if introduced evidence would have 
been unfavorable to him. 

Tenn.—Ford v. State, 201 S.W.2d 539, 
184 Tenn. 443. 

81.10 Ala.—Jarrell v. State, 36 So.2d 
336, 251 Ala. 50. 

81.15 Pa.—Commonwealth v. Trig- 
nani, 138 A.2d 215, 185 Pa.Super. 


332, affirmed 142 A.2d 160, 393 Pa. 
140. 

81.20 U.S.—'U. S. v. Laudani, C.C.A. 
N.J., 134 F.2d 847, reversed on oth¬ 
er grounds 64 S.Ct. 315, 320 U.S. 
543, 88 L.Ed. 300, 149 A.L.R. 492. 

82. U.S.—’U. S. v. Remington, C.A.N. 

V., 191 F.2d 246, certiorari denied 
72 S.Ct. 580, 343 U.S. 907, 96 L.Ed. 
1325—U. S. v. Brand, C.C.A.NT.Y., 79 
F.2d 605, certiorari denied Brand v. 
U. S., 56 S.Ct. 381, 296 U.S. 655, 80 
L.Ed. 466. , 

Cal.—People v. Foreman, 246 P.2d 
979, 112 C.A.2d 616. 

Ind.—Hiner v. State, 149 N.E. 168, 
196 Ind. 594. 

Or.—State v. Willson, 241 P. 843, 116 
Or. 615. 

In case of circumstantial evidence, 

inferences from evidence not intro¬ 
duced which are in the possession of 
the state are in favor of, and not 
against, accused. 

Tex.—White v. State, 248 S.W. 690, 
93 Tex.Cr. 532. 

Concealment and suppression of 
written statement of accused obtain¬ 
ed by the commonwealth raised the 
inference that it contained something 
favorable to him. 

Ky.—Arthur v. Commonwealth, 307 
S.W. 2d 182. 

In embezzlement prosecution 

against tax collector’s employee, 
state’s failure to explore evidence 
regarding question whether money 
collected was not regularly deposit¬ 
ed created presumption that evidence 
was unfavorable to state, especially 
where embezzlement was shown only 
by variance between amount collect¬ 
ed and amount reaching county 
treasury. 


Tex.—Purvis v. State, 63 S.W.2d 1030, 
124 Tex.Cr. 519. 

Search and seizure 
Where officers, executing search 
warrant and seizing liquor, failed to 
produce warrant on demand, and tes¬ 
tified but vaguely as to its terms, 
accused claiming it was in blank, it 
was held warrant would be assumed 
insufficient, and seizure illegal. 

U.S.—Hagan v. U. S., C.CJLOkl., 5 F. 
2d 965. 

82.5 U.S.—U. S. v. Remington, C.A. 
N\Y., 191 F.2d 246, certiorari denied 
72 S.Ct. 580, 343 U.S. 907, 96 L.Ed. 
1325. 

82.10 U.S.—U. S. v. David, C.A.I11., 
246 F.2d 895, certiorari denied, Da¬ 
vid v. U. S., 78 S.Ct. 96, 355 U.S. 863, 
2 L.Ed.2d 69—U. S. v. Coplon, C.A. 
N.Y., 185 F.2d 629, 28 A.L.R.2d 
1041, certiorari denied 72 S.Ct. 362, 
342 U.S. 920, 96 L.Ed. 690. 

82.15 U.S.—'U. S. v. David, C.A.IU., 
246 F.2d 895, certiorari denied Da¬ 
vid v. U. S., 78 S.Ct. 96, 355 U.S. 
863, 2 L.Ed.2d 69—U. S. v. Coplon, 
C.A.N.Y., 185 F.2d 629, 28 A.L.R.2d 
1041, certiorari denied 72 S.Ct. 362, 
342 U.S. 920, 96 L.Ed. 690. 

82.20 Cal.—People v. Chapin, 303 P. 
2d 365, 145 C.A.2d 740. 

82.25 U.S.—Remmer v. U. S., C.A. 
Nev., 205 F.2d 277, vacated on other 
grounds 74 S.Ct. 450, 347 U.S, 227, 
98 L.Ed. 654, reaffirmed 222 F.2d 
720, certiorari granted 76 S.Ct 63, 
350 U.S. 820, 100 L.Ed. 733. 

83. Tex.—Giacona v. State, 62 S.W. 
2 d 986, 124 Tex.Cr. 141—Cramer v. 
State, 246 S.W. 380, 94 Tex.Cr. 226 
—Davis v. State, 231 S.W. 784, 89 
Tex.Cr. 411. 
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were discovered and the trial; 84 nor in the absence 
of an evidentiary basis therefor, can it be inferred 
that accused was endeavoring to secure false testi¬ 
mony; 85 but the proof may warrant an inference 
that accused sought to dispose of incriminating ev¬ 
idence, 86 or paid witnesses to commit perjury. 87 

Statutory presumptions. A party’s failure to fur¬ 
nish records may give rise to an adverse statutory 
presumption. 87 - 5 Under a statute so providing a 
disputable presumption arises that evidence willfully 
suppressed would be adverse if produced, 87 * 10 and 
that higher evidence would be adverse from inferior 
evidence being produced. 87 - 15 

Strength of inference or presumption . The un¬ 
favorable inference or presumption arising from 
the withholding of evidence is not conclusive against 
the party, 87 - 20 but is merely a fact for the considera¬ 
tion of the jury or trier of facts; 87 - 25 and such 
failure cannot be relied on by the other party as 
affirmative proof of facts as to which such other 
party has the burden of proof. 87 - 80 

§ 597. - Possession of Property 

A rebuttable presumption exists that those In posses¬ 


sion of property are rightly In possession and possession of 
personal property Is presumptive evidence of ownership, 
but if the property is recently stolen, a presumption of 
guilt may arise. 

A rebuttable presumption exists that those in 
possession of property are rightly in possession. 87 - 56 
Indeed, it is a general proposition that possession 
alone of personal property is presumptive evidence 
of ownership, 88 and with nothing to oppose, it is suf¬ 
ficient; 89 and if possession is accompanied with 
the exercise of complete acts of ownership for a 
considerable time, it is strong evidence for the con¬ 
sideration of the jury and necessitates satisfactory 
explanation. 90 However, to raise such a presump¬ 
tion the possession must be such that claimant may 
honestly exercise his power over the thing to the 
exclusion of all others; there must be something 
more than a mere fleeting, physical retention. 91 

When two or more persons are in apparent pos¬ 
session, the presumption of ownership is in favor 
of him whose individual acts of control and dom¬ 
ination preponderate. 92 

The fact that evidence, such as letters and tele¬ 
grams, is in the possession of the prosecuting at¬ 
torney raises a presumption that such possession 


84. Cal.—People v. Wolff, 190 P. 22, 
182 C. 728. 

85. Va.—Mohler v. Commonwealth, 
111 S.E. 454, 182 Va. 713. 

88 . Mont.—State v. Harris, 213 P. 

211, 66 Mont. 25. 

Watch. 

Where a watch taken from a wit¬ 
ness to homicide was found under 
a seat In a taxicab used to convey 
accused to jail, no one having oc¬ 
cupied the seat thereafter, the jury 
could draw an inference that accused 
or one of his accomplices had 
dropped the watch there to prevent 
Its being* found in his possession. 
Mont.—State v. Harris, supra. 

87. N.Y.—People v. Johnston, 127 N. 
E. 186, 228 N.Y. 332, reargument 
denied 129 N.E. 918, 229 N.Y. 571. 

87.5 Presumptive evidence of false 
pretenses 

N.Y.—People ex rel. Woronoft v. Mai- 
lon, 119 N.E. 102, 222 N.Y. 456, 4 
A.L.B. 463. 

87.10 Cal.—People v. Crowder, 272 
P.2d 775, 126 OA.2d 578. 

Or.—State v. Willson, 241 P. 843, 116 
Or. 615. 

Presumption applies only to evi¬ 
dence willfully suppressed rather 
than to all evidence not produced 
in court. 

Cal.—People v. Lopez, 336 P.2d 614, 
169 C.A.2d 4. 

Willful suppression not shown 

(1) Generally. j 


f Cal.—People v. Herrera, 340 P.2d 690, 
j 171 C.A.2d 551. 

! (2) By failure of prosecution to 

call all of witnesses in presentation 
of its case. 

Cal.—People v. Williams, 344 P.2d 
45, 174 C.A.2d 175. 

87.15 Cal.—People v. Crowder, 272 
P.2d 775, 126 C.A.2d 578. 
Presumption inapplicable 
Cal.—People v. Chapin, 303 P.2d 365, 
145 C.A.2d 740. 

87.20 Tenn.—Wooten v. State, 314 
S.W.2d 1. 

Blood test In prosecution for drunken 
driving* 

In prosecution for drunken driving, 
where accused had a blood test tak¬ 
en, mere fact that state failed to in¬ 
troduce evidence as to the results of 
such test did not raise such a pre¬ 
sumption of innocence as to entitle 
accused to a directed verdict. 

Me.—State v. Chabot, 129 A.2d 559, 
152 Me. 348. 

Trader statute 

Presumption of statute making 
purchaser’s failure to produce books 
on request of seller presumptive evi¬ 
dence of false pretense as to ability 
to pay, is not conclusive, but may 
always be explained, or refusal to 
produce books justified. 

N.Y.—People ex rel. WoronofC v. Mal- 
lon, 119 N.E. 102, 222 N.Y. 456, 4 A. 
L.R. 463. 

87.25 Tenn.—Wooten v. State, 314 S. 
W.2d 1. 


87.30 Tenn.—Wooten v. State, su¬ 
pra. 

87.50 Iowa.—State v. Jackson, 101 
N.W.2d 731. 

Automobile 

In prosecution for homicide, where 
there was no evidence that automo¬ 
bile which apparently accused was 
attempting to take from deceased 
was not rightfully in deceased's pos¬ 
session, presumption that deceased 
was rightly in possession of automo¬ 
bile governed. 

Iowa.—State v. Jackson, supra. 

88 . Vt.—State v. Kamuda, 129 A. 
306, 98 Vt. 466. 

Notebook 

In prosecution for raising postal 
money order, where desired for pur¬ 
poses of comparison of handwriting, 
notebook taken from possession of 
accused, who surrendered it without 
denying ownership, is presumptively 
accused's property. 

U.S.—Dean v. U. S., C.C.A.Ga„ 246 F. 
568, 158 C.C.A. 538. 

89. Vt.—State v. Kamuda, 129 A 
306, 98 Vt. 466. 

90. Me.—State v. Buckley, 133 A 
433, 125 Me. 301. 

Vt.—State v. Kamuda, 129 A 306, 98 
Vt. 466. 

91. Cal.—People v. Stine, 293 P. 907, 
110 C.A. 156. 

92. Vt.—State v. Kamuda, 129 A 
306, 98 Vt. 466. 
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is lawful, and such presumption obtains until the 
contrary is shown by competent proof. 93 

Inference or presumption of possession . Posses¬ 
sion of an article may be inferred from circumstanc¬ 
es. 93 - 5 Ordinarily, when articles are in a dwelling 
house they must be deemed to be in the constructive 
possession of the person controlling the house in 
the absence of evidence to the contrary. 93 * 10 There 
is a rebuttable presumption that one in possession of 
a storage place, such as a locker, is in possession 
of the contents thereof. 93 - 15 

Stolen property. In accordance with the rules 
discussed in Burglary § 45, Larceny § 105, and Rob¬ 
bery § 45, in connection with prosecutions for those 
specific offenses, the unexplained or falsely ex¬ 
plained possession of property recently stolen may, 
where the corpus delicti has been proved, give rise 
to a presumption of guilt 93 * 20 or create an inference 
of guilt. 94 Likewise, the silence of one on the dis¬ 
covery of property recently stolen in his possession 
and under his exclusive control, may raise the pre¬ 
sumption or warrant the inference that it came into 
his hands unlawfully. 95 It has been held that the 
decisions that the unexplained possession of proper¬ 
ty recently stolen raises a presumption of guilt, 
where the corpus delicti has been proved, do not 
violate an accused's constitutional right not to be 
compelled to give evidence against himself or a 
statute providing that an accused's failure to 
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testify shall not create any presumption against 
him. 95 * 5 However, it has also been held that the 
unfavorable presumption that may arise from a per¬ 
son's having in his possession property that was re¬ 
cently stolen cannot prevail over the positive man¬ 
date in a statute that the failure of accused to tes¬ 
tify shall not be construed against him. 96 

No presumption that stolen goods were received 
within the county can be indulged from the mere 
fact of recent possession, in the face of uncontra¬ 
dicted evidence that the receipt was in another 
county. 07 

In a prosecution for murder the possession of ar¬ 
ticles apparently taken from deceased raises a prima 
facie presumption of guilt to be rebutted or ex¬ 
plained away by accused. 93 

Statutory presumption of promotion. Under a 
statute so providing possession of certain articles 
may give rise to a presumption that the possessor 
is engaged in the promotion of activities related 
thereto. 98 - 5 

§ 598. -Miscellaneous Matters 

A variety of matters have been considered to give 
rise to different presumptions or inferences. 

Various matters which do or do not give rise to 
presumptions or inferences in criminal proceedings, 
in addition to those specifically considered below 
in this section, are collected in the footnote. 99 


93 . Ill.—People v. Drury, 250 Ill. 
App. 547, affirmed 167 N.E. 823, 335 
Ill. 539. 

93.5 Strong 1 circumstantial evidence 

Statutory presumption of illegal 
activity which arises from posses¬ 
sion of illegal material, such as lot¬ 
tery tickets, may he based on cir¬ 
cumstantial evidence of possession, 
if such evidence is strong. 

D.C.—Davis v. U. S., C.A., 274 F.2d 
585. 

Evidence sufficient to sustain infer¬ 
ence 

Ohio.—State v. Bryan, 43 N.E.2d 625, 
69 Ohio App. 306. 

93.10 Ala.—Garrett v. State, 57 So. 

2d 130, 36 Ala-App. 417. 

Husband and wife 
Legal presumption that house and 
household effects found in house be¬ 
long to the husband and not to the 
wife Is rebuttable. 

Ga.—West v. State, 39 S.E.2d 424, 
74 Ga.App. 237. 

93.15 Ga.—Miller v. State, 38 S.E.2d 
180, 73 Ga.App. 810. 

9350 Ill.—People v. Kulig, 25 N.E. 
2d 73, 373 Ill. 102. 

94. U.S.—U. S. v. Laurito, D.C.Pa., 
126 F.Supp. 116. 


D.C.—Stuart v. District of Columbia, 
Mun.App., 157 A.2d 294. 

Okl.—Bidwell v. State, 228 P. 614, 28 
Okl.Cr. 1. 

“Exclusive” possession 

Word “exclusive’* as used In rule 
providing that recent and exclusive 
possession of the fruits of crime, If 
unexplained or falsely explained, 
justify the inference that the posses¬ 
sor is the criminal, does not rule out 
such possession by two or more per¬ 
sons under appropriate circumstanc¬ 
es. 

N.Y.—People v. Cordero, 189 N.Y.S.2d 
559, 18 Misc.2d 430. 

Only prima facie evidence of guilt 
U.S.—U. S. v. Laurito, D.C.Pa., 126 F. 
Supp. 116. 

Possession, coupled with false 
statements as to manner in which 
property came into accused’s posses¬ 
sion, may warrant inference of guilt. 
Cal.—People v. Renteria, 328 P.2d 
266, 162 C.A.2d 590—People v. 

Brown, 288 P.2d 984, 136 C.A.2d 
244. 

95. Miss.—Harvey v. State, 194 So. 
925, 188 Miss. 428. 

Tex.—Graves v. State, 58 S.W.2d 122, 
123 Tex.Cr. 226. 
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95.5 Ill.—People v. Kulig, 25 N.E.2d 
73, 373 Ill. 102. 

96. La.—State v. Rock, 110 So. 482, 
162 La. 299. 

97. N.Y.—People v. Zimmer, 160 NT. 
Y.S. 459, 174 App.DIv. 470, affirmed 
115 N.E. 1047, 220 N.Y. 597. 

98. TJ.S—Wilson v. U. S., Ark., 16 
S.Ct. 895, 162 U.S. 613, 40 L.Ed. 
1090. 

98.5 Promotion of lottery based on 
possession of lottery tickets 

D.C.—Davis v. U. S., C.A., 274 F.2d 
585. 

99. Acquiescence in loss of rights 
Courts do not presume acquies¬ 
cence by accused in loss of funda¬ 
mental rights In criminal prosecu¬ 
tion. 

N.Y.—People v. Evans, 175 N.Y.S.2d 
656, 10 Misc.2d 409. 

Agency 

Any inference that might be drawn 
from fact that person was momen¬ 
tarily left in charge of business es¬ 
tablishment would not Justify as¬ 
sumption that person was clothed 
with authority to commit unlawful 
act, but presumption would be te the 
contrary. 
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Age and sex. There is no presumption as to the 
age of accused. 99 * 6 It is presumed that a mother 
has personal knowledge of the date of birth of her 
child. 1 It may be inferred that, when one states the 
age of a person without naming the time unit in¬ 
volved, such designation refers to the number of 
years of age. 1 * 5 Evidence that accused has a son 
eight years old is sufficient to raise the presumption 
that he is over fifteen years of age. 2 Where, on the 
trial of accused, his sex was not made an issue, but 
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was accepted by all as a conceded fact, and he re¬ 
peatedly responded to masculine pronouns addressed 
to him, the jury were authorized to presume that he 
was a male person. 9 

Flight or concealment . According to what is said 
to be the better doctrine supported by the clear 
weight of authority, 4 the flight, attempted flight, or 
concealment of accused before arrest, taken alone, 
does not raise a legal presumption of guilt, 5 and 


N.Y.—People v. Mills, 290 N.Y.S. 48, 
160 Misc. 730. 

Arrest of other persons with accused 
That other persons with accused 
were arrested with him raises no 
presumption that they were indicted 
for the same offense. 

Tex.—White v. State, 298 S.W. 896, 
108 Tex.Cr. 25. 

Association with alleged accomplice 
Ho Inference of guilt arises from 
the fact that accused is found in the 
company of an alleged accomplice 
some time after the crime had been 
committed. 

Md.—Duffy v. State, 135 A. 189, 151 
Md. 456. 

Claim of immunity under Fifth 
Amendment to Federal Constitution 
when another's confession implicat¬ 
ing accused was read by police could 
not he construed as presumption 
against party claiming it, no matter 
what his motive In claiming it. 

Pa.—Commonwealth v. Towber, 152 
A.2d 917, 190 Pa.Super. 93. 

Chloral hydrate or “knookout drops” 
When chloral hydrate is given oth¬ 
er than by a physician, an Inference 
may be reasonably drawn that the 
purpose is to take advantage of the 
person to whom it is administered, 
and in such instances chloral hy¬ 
drate is commonly referred to as 
“knockout drops.” 

Cal.—People v. Ives, 110 P.2d 408, 
17 C.2d 459. 

Competence of appointed counsel 

Admission to practice of counsel 
appointed by court to represent ac¬ 
cused and presence of counsel’s name 
on the roll of attorneys in the court 
where accused was to be tried cre¬ 
ated a presumption of counsel's com¬ 
petency, but the presumption was re¬ 
buttable. 

U.S.—Achtien v. Dowd, C.CA-Ind., 
117 F.2d 989. 

Concerted action by parties 
When parties act together in the 
accomplishment of an object, their 
agreement to do so may be inferred 
without proof of an express agree¬ 
ment. 

Tex.—Henderson v. State* 229 S.W. 
535, 89 Tex.Cr. 21. 

Conduct of witness 

(1) The jury are not authorized to 
draw any Inferences that they may 


i desire from the refusal of a witness 
to testify in a criminal case, 
t Cal.—People v. Black, 238 P. 374, 73 
C.A. 13. 

(2) Where prosecuting witness, in 
false pretenses prosecution, did not 
deny, when testifying in rebuttal, 
testimony of witness for accused 
that the prosecuting witness could 
^ have procured on the written or ver¬ 
bal order of accused the property 
* which he claimed accused falsely 
represented he owned, this raised a 
presumption that the prosecuting 
witness could not truthfully do so. 
Mo.—State v. Norman, App., 232 S.W. 

| 452. 

Connected events 

Where certain events having a 
1 natural connection follow each other 
frequently with uniformity, the nec¬ 
essary inference Is that they are re¬ 
ferable to the same cause. 

Ill.—People v. Curran, 121 N.E. 637, 
286 Ill. 302. 

Drunkometer test 

In absence of objection, officer giv¬ 
ing drunkometer test would be pre¬ 
sumed to have been qualified and to 
have conducted test in a proper man¬ 
ner, and the drunkometer and the 
chemicals used therein would be pre¬ 
sumed to have been In proper work¬ 
ing order. 

N.J.—State v. Greul, 157 A.2d 44, 59 
N.J.Super. 34. 

Opportunity to commit crime does 
not require necessary inference that 
it was used. 

Wyo.—State v. Costin, 28 P.2d 782, 
46 Wyo. 463. 

Presence of member of county 
board at its meeting, where record 
did not disclose votes nor show neg¬ 
ative note, gave rise to presumption 
that county commissioner authorized 
payment of claim. 

Okl.—State v. Baedeker, 13 P.2d 148, 
158 Okl. 248. 

Principal’s plea of nolo contendere, 

if admissible in prosecution against 
alleged aider and abetter, carried no 
presumption of principal's guilt as 
against latter. 

U.S.—Pharr v, U. S., C.CA.Tenn., 48 
F.2d 767. 


Prosecution of witness at investiga. 
tion 

There is no presumption that wit¬ 
ness, at an investigation for the dis¬ 
covery of crime, under Pub.Acts 1917 
No. 196, afterward prosecuted as the 
result of Information discovered, 
must have given incriminating testi¬ 
mony against himself. 

Mich.—People v. Willson, 171 N.W. 

474, 205 Mich. 28. 

Seeing 

Person Is presumed to have seen 
what he could or should have seen. 
Kan.—State v. Webber, 293 P.2d 1014, 
179 Kan. 295. 

Voting 

In prosecution for conspiracy to 
injure United States citizen in en¬ 
joyment of privileges as such, pre¬ 
sumption of citizenship arose from 
testimony of person Injured that he 
had voted in United States. 

U.S.—Hoifman v. U. S., C.C.A.Okl., 68 
F.2d 101. 

Warrant for arrest 
Where police officer testified that 
he said to accused that they would 
just check out accused and turn him 
loose if everything checked out all 
right, it could not be assumed that 
police officers had a warrant for ar¬ 
rest of accused. 

Cal.—People v. Murphy, 343 P.2d 273, 
173 C.A.2d 367. 

Prim a facie case 

While a presumption against ac¬ 
cused arises from a prima facie case 
established by the prosecution, such 
presumption is rebuttable. 

Ala.—Padgett v. State, 131 So. 3, 24 
Ala. App. 133. 

99.5 N.Y.—People v. Fields, 20 N.Y. 
S.2d 702, 174 Misc. 309. 

1. Ky.—Clark v. Commonwealth, 
256 S.W. 398, 201 Ky. 261. 

1.5 Cal.—People v. Cunningham, 221 
P.2d 283, 99 C.A.2d 296. 

2 . Ind.—Garber v. State, 94 Ind. 219. 

3. Wash.—State v. Bisaburo, 112 P. 
85, 61 Wash. 162. 

4. Va.—Jenkins v. Commonwealth, 
111 S.E. 101, 132 Va. 692, 25 A.L.R. 
882. 

5. U.S.—Cannon v. U. S., C.C.A.S.D., 
66 F.2d 13. 

Ariz.—State v. Guerrero, 120 P.2d 
798, 68 Ariz. 421. 
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some authorities, without employing the term 
"legal/* declare that such facts do not by themselves 
raise a presumption of guilt, 5 - 5 or do not raise a 
rebuttable presumption of guilt. 5 - 10 However, there 
is also authority to the effect that the unexplained 
flight of an accused person raises a presumption of 
his guilt, 6 and it has been recognized that unex¬ 
plained flight or concealment may warrant an infer¬ 
ence of guilt, 6 * 5 or of consciousness of guilt, 6 - 10 
especially in connection with other circumstanc¬ 
es. 6 - 15 Any adverse presumption or inference aris- 
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ing from flight may be overcome by accused's vol¬ 
untary return and surrender to the authorities be¬ 
fore a charge has been placed against him. 6 - 20 

Mailing and delivery of mail matter . The mail¬ 
ing of a letter or other mail matter, postage pre¬ 
paid, raises a rebuttable presumption of receipt by 
the addressee, 7 in the usual time, 8 However, be¬ 
fore this presumption arises, the evidence must af¬ 
firmatively show that the matter was written, prop¬ 
erly addressed and stamped, and mailed. 9 A post- 


111 .—People v. Herbert, 196 N.E. S21, 
361 I1L 64. 

N.J.—State v. Hedinger, 19 A.2d 322, 
126 N.J.Law 288, affirmed 23 A.2d 
409, 127 N.J.Law 664. 

N.M.—State v. Rodriguez, 167 P. 426, 
23 N.M. 156, L.R.A.1918A, 1016. 

N.C.—State v. Payne, 197 S.E. 673, 
213 N.C. 713. 

Ohio.—Edinger v. State, 12 Ohio App. 
362. 

Va.—Jenkins v. Commonwealth, 111 

S.E. 101, 132 Va. 692, 26 A.L.R. 
S82. 

16 C.J. P 661 note 8. 

In California 

(1) It has been held the flight of 
accused raises no presumption in law 
that he is guilty. 

Cal.—People v. Anderson, 208 P. 204, 
67 C.A. 721. 

(2) On the other hand, a presump¬ 
tion against accused because of his 
flight has been recognized in a case 
wherein it was held that the force 
of such a presumption is diminished 
by the circumstance that accused 
when arrested was charged with an¬ 
other crime not connected with the 
one for which he is being tried. 

Cal.—People v. Ciani, 286 P. 469, 104 

CJL 696. 

In Texas 

(1) It has been held that the flight 
or attempted flight of a person after 
the commission of a crime is not of 
itself sufficient to raise a presump¬ 
tion of guilt. 

Tex.—Brown v. State, 61 S.W.2d 616, 
121 Tex.Cr. 628. 

(2) However, it has also been held 
that flight of accused from a still 
for which he was splitting wood 
when the officers arrived implied 
guilty knowledge. 

Tex.—Kemp v. State, 256 S.W. 264, 
96 Tex.Cr. 162. 

6.5 TT.S.—McFarland v. U. S., C.A. 
Fla., 273 F.2d 417. 

6.10 N.J.—State v. D’Amato, 97 A.2d 
741, 26 N.J.Super. 185. 

Presumption of innocence 

(1) Presumption of innocence has 
been said to preclude a presumption 
of guilt arising from flight. 

N.J.—State v. D’Amato, supra. 


(2) Conflict between presumption 
of innocence and other presumptions 
generally see infra § 699. 

6. Ky.—Allen v. Commonwealth, 196 
S.W.2d 96, 302 Ky. 646—Smith v. 
Commonwealth, 46 S.W.2d 613, 242 
Ky. 399. 

Mo.—State v. Sparks, 195 S.W. 1031. 
16 C.J. p 661 note 8. 

Presumption not rebutted 

Where accused while in custody 
escaped to another state, where he 
remained for three years, his state¬ 
ment that he escaped because he was 
ashamed to be seen in handcuffs by 
his relatives was not sufficient to re¬ 
but the presumption of guilt arising 
from his flight. 

Mo.—State v. Sparks, supra. 

6.6 U.S.—U. S. v. Heitner, C.C.A.N. 
Y., 149 F.2d 105, certiorari denied 
66 S.Ct. 33, 326 U.S. 727, 90 L.Ed. 
432, rehearing denied 66 S.Ct. 164, 
326 IT.S. 809, 90 L.E<L 494. 

D.C.—Stuart v. District of Columbia, 
Mun.App., 157 A.2d 294. 

N.J —State v. Menzel, 52 A.2d 674, 
136 N.J.Law 233, affirmed 61 A.2d 
237, 142 N.J.EQ. 616. 

6.10 Consciousness of guilt 

It has been recognized that unex¬ 
plained flight is a circumstance 
showing a consciousness of guilt. 

Cal.—People v. Bamum, 306 P.2d 986, 
147 C.A.2d 803. 

N.J.—State v. D'Amato, 97 A.2d 741, 
26 N.J.Super. 185. 

6.15 Ariz.—State v. Guerrero, 120 
P.2d 798, 58 Ariz. 421. 

N.J.—State v. Hedinger, 19 A.2d 322, 
126 N.J.Law 288, affirmed 23 A.2d 
409, 127 N.J.Law 564. 

16 C.J. p 551 note 9. 

6.20 Ill.—People v. Martin, 44 N.E. 
2d 49, 380 Ill. 328. 

7. U.S.—Hagner v. U. S., App.D.O, 
52 S.Ct. 417, 285 TJ.S. 427, 76 L.Ed. 
861. 

Watlington v. U. S., Okl., 233 F. 
247, 147 C.C.A. 263, certiorari de¬ 
nied 37 S.Ct. 214, 242 U.S. 645, 61 
L.Ed. 643. 

Cal.—People v. Rosenbloom, 2 P.2d 
228, 119 C.A., Supp., 769. 

Mass.—Commonwealth v. Norton, 161 
N.E.2d 766. 


Neb.—Corpus Juris cited In Heyen v. 
State, 210 N.W. 165, 169, 114 Neb. 
783. 

Okl.—Wiley v. State, Cr., 349 P.2d 
30. 

Newspaper, properly addressed and 
mailed, is presumed, as a matter of 
evidence, to have reached the ad¬ 
dressee in the usual course of the 
mails. 

Neb.—Heyen v. State, 210 N.W. 165, 
114 Neb. 783. 

m care of Intermediary 

Proof that a letter had been mailed 
to accused in care of intermediary 
selected by him raised presumption 
that accused received the letter. 
WIs.—Nack v. State, 208 N.W. 487, 
189 Wis. 633. 

Condition 

(1> There is a rebuttable presump¬ 
tion that articles transported by reg¬ 
ular United States mail and deliver¬ 
ed in ordinary course of the mails 
are delivered in substantially the 
same condition in which they are 
sent, and where there is no evidence 
tending to overcome such presump¬ 
tion, it is sufficient to establish iden¬ 
tity of article mailed and that it is in 
substantially same condition as at 
time of mailing. 

Neb.—Schacht v. Stats, 50 N.W.2d 78, 
154 Neb. 858. 

(2) In burglary prosecution, where 
exhibit consisting of glass particles 
was taken from soles of accused’s 
shoes and floor of accused’s automo¬ 
bile and broken glass from scene of 
crime was mailed in properly sealed 
package to Federal Bureau of Inves¬ 
tigation in Washington, D. C., for 
examination, and by them returned, 
court could presums continued iden¬ 
tity of glass was preserved in mails. 
Wash.—State v. Willis, 223 P.2d 453, 
37 Wash.2d 274. 

8. IT.S.—Hagner v. U. S„ App.D.C., 
52 S.Ct. 417, 285 U.S. 427, 76 L.Ed. 
861. 

Mass.—Commonwealth v. Norton, 161 
N.E.2d 766. 

9. Ga.—Rowland v. State, 131 SJS 
96, 34 Ga-App. 689. 
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mark on the envelope affords a presumption that 
the matter was mailed, 10 but this leaves unanswered 
the question as to who mailed it. 11 

Ordinary course of affairs . In the absence of a 
contrary showing, it is to be presumed that the or¬ 
dinary course of business or conduct was followed 
in a particular case, 11 - 6 and that the law has been 
obeyed. 11 - 10 Thus, it is presumed that letters in 
reply came from the person signing them; 12 that a 
foreign corporation doing business in the state has 
complied with statutory requirements; 13 that the 
drawer of a check in another’s favor has deposits 
sufficient to pay the check, or has made arrangements 
to pay it; 14 that an opened package in the same 
condition that it came from the manufacturer con¬ 
tains the merchandise labelled thereon; 14 * 5 that, 
when a month is referred to, it is a month of the cur¬ 
rent year, 16 and that, when Ontario is referred to, 
it is the city of Ontario. 16 

Other crimes or convictions . Evidence of a 
crime unconnected with that charged does not raise 
a presumption 17 or inference 17 * 5 of guilt; nor can 
it be inferred because some crime was committed 
that the specific crime involved in the prosecution 
took place. 17 * 10 Under a statute so providing, no 
presumption of guilt arises from a former convic¬ 
tion. 18 
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Presence of accused at scene of crime . The 
mere presence of accused at the scene of a crime 
does not, of itself, justify drawing an inference 
that he participated therein. 18 * 5 However, the 
proximity of accused to the place of the crime 
about the time of its commission, in connection with 
other circumstances, may establish, by a necessary 
or reasonable inference, the presumption of his par¬ 
ticipation in the crime, 19 and it may be inferred that 
accused aided and abetted a crime where it is shown 
that he was present at its commission and did not 
disapprove or oppose it. 20 However, there is no 
presumption that accused made tracks found near 
the scene of the crime. 21 

Sending and delivery of telegrams . There is no 
presumption that a telegram is sent by the party who 
purports to have sent it, 22 and where there is 
evidence to the contrary, it will not be presumed 
that a party received a telegram sent to him. 23 

Silence. A failure to respond without explanation 
or reason may warrant an inference of guilt. 23 * 5 
Thus, unexplained silence in the face of an accusa¬ 
tion may support an inference of guilt. 23 * 10 How¬ 
ever, the failure of accused to protest his innocence 
when accused of crime does not raise a presumption 
of guilt as a matter of law 24 


10. U.S.—Freeman v. U. S., C.C.A. 
N.J., 20 F.2d 748. 

11. U.S.—Freeman v. U. S. f supra. 

11.5 U.S.—U. S. v. Schneiderman, D. 

C. Cal., 106 F.Supp. 906. 
loading 1 

Where loading transaction was one 
of countless minor business opera¬ 
tions of a large manufacturing con¬ 
cern and was carried out by em¬ 
ployees to whom such ordinary rou¬ 
tine matters were regularly com¬ 
mitted, in absence of any testimony 
as to anything out of the ordinary, 
it could be Inferred that transaction 
was regularly completed without pro¬ 
viding direct and positive evidence 
of the fact. 

U.S.—U. S. v. Kessler, D.C.Pa., 63 F. 
Supp. 964, affirmed, C.C.A, 153 F.2d 
224. 

11.10 U.S.—U. S. v. Schneiderman, 

D. C.Cal., 106 F.Supp. 906. 

12. Fla.—Boykin v. State, 24 So. 141, 
40 Fla. 484. 

13. Minn.—State v. Murphy, 129 N. 
W. 850, 113 Minn. 405. 

14 . Or.—State v. Hinton, 109 P. 24, 
56 Or. 428. 

14.5 Okl.—Merwin v. State, Cr., 277 
P.2d 208—Edwards v. State, 228 P. 
2d 672, 94 Okl.Cr. 11—Griffin v. 
State, 210 P.2d 671, 90 Okl.Cr. 90. 


When box has been opened and it is 
not certain what it contains, no such 
presumption exists. 

Okl.—Pauley v. State, Cr., 275 P.2d 
331. 

15. Colo.—Myers v. People, 177 P. 
145, 65 Colo. 450. 

Ga.—Tipton v. State, 46 S.E. 436, 119 
Ga. 304. 

16. Cal.—People v. Wright, 250 P. 
204, 79 C.A. 523. 

17. Pa.—Commonwealth v. House, 
72 A. 804, 223 Pa. 487. 

17.5 Buie qualified 

Inferences of guilt may not be 
drawn from commission of other of¬ 
fenses differing in character from 
that with which accused is charged, 
unless by course of conduct or simi¬ 
larity of technique it tends to estab¬ 
lish guilt of crime charged. 

U.S.—Lurding v. U. S., C.A.6, 179 F. 
2d 419. 

17.10 Fla.—Sciortino v. State, App., 
115 So.2d 93. 

18. Tex.—Rodriguez v. State, 94 S. 
W.2d 476, 130 Tex.Cr. 438. 

Purpose of statute providing that 

former conviction should not be re¬ 
garded as presumption of guilt was 
to guard against state's use of for¬ 
mer conviction as evidence of guilt 
on subsequent trial. 

Tex.—Rodriguez v. State, supra, | 
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18.5 U.S.—Glenn v. U. S., CATenn., 
271 F.2d 880. 

19. Ala.—Corpus Juris quoted in 
Willingham v. State, 183 So. 887, 
889, 28 Ala.App. 261, certiorari de¬ 
nied 183 So. 892, 236 Ala. 577. 

Ind.—Lee v. State, 60 N.E. 229, 156 
Ind. 541. 

Kan.—Corpus Juris cited In State v. 
McClurkin, 253 P. 593, 594, 122 Kan. 
559. 

20. Ill.—People v. Marx, 125 N.E. 
719, 291 Ill. 40. 

21. Miss.—Herring v. State, 84 So. 
699, 122 Miss. 647. 

22. U.S.—Hartzell v. U. S., C.C.A 
Iowa, 72 F.2d 569, certiorari de¬ 
nied 55 S.Ct. 216, 293 U.S. 621, 79 
L.Ed. 708. 

23. Alaska.—U. S. v. Stubbs, 6 
Alaska 736. 

23.5 D.C.—Stuart v. District of Co¬ 
lumbia, Mun.App., 157 A.2d 294. 

23.10 D.C.—Stuart v. District of Co¬ 
lumbia, supra. 

Miss.—Harvey v. State, 194 So. 925, 
188 Miss. 428. 

Silence to accusation as admission 
see infra § 734. 

24. Ala.—Jackson v. State, 52 So. 
835, 167 Ala. 44. 

Iowa.—State v. Beckner, 198 N.W. 
643, 197 Iowa 1252. 
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Indictment . The finding of an indictment against 
a person does not raise a presumption of his guilt, 25 
except, in some jurisdictions, on an application for 
admission to bail, as is shown in Bail § 34 b (2) (b). 

Conviction of alleged coprincipal. No presump¬ 
tion arises against one alleged principal jointly in¬ 
dicted with others, because his codefendants have 
been convicted on a separate trial; 26 nor is it con¬ 
clusively to be presumed, as against accused on 
trial, that another who has previously pleaded guilty 
to the same offense is an accomplice, 27 or is guilty 
of the offense. 28 

§ 599. Conflicting Presumptions 

The weaker of two conflicting presumptions arising 
from the same facts should be deemed overcome by the 
stronger, and presumptions In favor of the innocence of 
accused are usually preferred. 

Library References 

Criminal Law <§=>325. 

In criminal proceedings the weaker of two con¬ 
flicting presumptions arising from the same facts 
should, of course, be deemed overcome by the strong¬ 
er. 29 The presumption that the evidence supports 
the verdict must yield to the presumption that the 
state did not prove anything beyond the matters 
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charged, 29 - 5 and the rule that once a condition is 
established it is presumed to continue until the con¬ 
trary is shown may be required to yield to the pre¬ 
sumption that public officials do their duty and do not 
act in an unauthorized manner, 29 * 10 or to the pre¬ 
sumption of sanity. 29 * 15 

Presumption of innocence and other presumptions. 
The presumption of innocence is sometimes spoken 
of as conflicting with other presumptions 29 * 20 and 
according to some courts, as a general rule, as be¬ 
tween conflicting presumptions, that which is in 
favor of the innocence of accused prevails, 30 and 
it has been declared that -where two equal presump¬ 
tions, one in favor of innocence and the other in 
favor of guilt, are presented, the one in favor of 
innocence is to be preferred and applied. 31 There 
is some question, however, whether it is proper to 
speak of the presumption of innocence, which stands 
in lieu of fact until overcome by fact, as conflicting 
with other presumptions which likewise stand in 
lieu of fact until overcome by fact and it has been 
declared that in such case the presumptions do not 
conflict, but rather they operate successively to shift 
the duty of producing evidence at the ultimate risk 
of nonpersuasion. 31 * 6 Whatever the merits of this 


25. Ark.—McDonald v. State, 244 S. 
W. 20, 155 Ark. 142—State v. Fox, 
182 S.W. 906, 122 Ark. 197. 

Mo.—Ex parte Johnson, 280 S.W. 702 
—State v. Goldstein, 225 S.W. 911. 
Ohio.—Keveney v. State, 141 N.E. 

845, 109 Ohio St. 64. 

Okl.—Dickover v. State, 279 P. 514, 
42 Okl.Cr. 207. 

26. Ga.—Coxwell v. State, 66 Ga. 
309. 

27. Ga.—Curtis v. State, 85 S.E. 980, 
16 Ga.App. 678. 

28. Ga.—Curtis v. State, supra. 

29. Tenn.—Corpus Juris Secundum 
cited la Nichols v. Mutual Life 
Ins. Co. of New York, 156 S.W.2d 
436, 438, 178 Tenn. 209. 

Va.—Campbell v. Commonwealth, 174 
S.E. 856, 162 Va. 818. 

failure of acoused or prosecution to 
call wife 

In prosecution for robbery, infer¬ 
ence that testimony of accused's wife 
would not have been favorable, aris¬ 
ing from his failure to call her, was 
much stronger than contrary infer¬ 
ence which arose from failure of 
prosecution to call wife. 

U.S.—U. S. v. Fox, C.C.A.N.Y., 97 F. 
2d 913. 

29.5 La.—State v. St. Philip, 125 So. 
451, 169 La. 468. 

29.10 U.S.—Wall v. Hudspeth, C.C. 
AJKan., 108 F.2d 865. 


29.15 Proof of prior insanity did not 
give rise to presumption of continu¬ 
ance thereof until time of commis¬ 
sion of crime, so as to deprive state 
of benefit of presumption of sanity 
and require state to prove beyond a 
reasonable doubt that accused was 
sane. 

N.J.—State v. Scelfo, 156 A.2d 714, 
58 N.J.Super. 472. 

29.20 Presumption of innocence 
must be considered in light of other 
conflicting presumptions. 

Or.—State v. Grieco, 195 P.2d 183, 
184 Or. 253. 

Continuance of life 
Where there is no direct proof that 
first wife of accused was alive at 
time of his second marriage, pre¬ 
sumption of continuance of life of 
first wife conflicts with presumption 
of innocence of charge of bigamy, 
and such presumptions combine vari¬ 
ously according to the circumstances 
of the particular case. 

Md.—Wright v. State, 81 A.2d 602, 
198 Md. 163. 

30. Ark.—Martin v. State, 133 S.W. 
598, 97 Ark. 212. 

Okl.— Corpus Juris cited in State v. 
Baedeker, 13 P.2d 148, 153, 158 
Okl. 248. 

16 C.J. p 542 note 16. 

Accused may rely on presumption 
of innocence, In prosecution for il¬ 
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legal possession of liquor, remaining 
silent, notwithstanding presumption 
of illegal intent arising from finding 
of quantity of liquor In his posses¬ 
sion. 

Me.—State v. Buckley, 133 A. 433, 
125 Me. 301. 

Presumption of Innocence prevails 

over statutory presumption that per¬ 
sons deporting themselves as hus¬ 
band and wife have entered into 
lawful marriage contract, in prosecu¬ 
tion for adultery. 

Or.—State v. Wakefield, 228 P. 115, 
111 Or. 615. 

31. Neb.—Hayward v. State, 149 N. 
W. 105, 97 Neb. 9. 

31.5 U.S.—:Keene v. U. S., C.A.C 0 I 0 ., 
266 F.2d 378. 

Presumption of regularity and validi¬ 
ty of official acts 

In prosecution for refusal to sub¬ 
mit to induction into the armed forc¬ 
es, traditional presumption of Inno¬ 
cence did not overcome the presump¬ 
tion of regularity and validity that 
official acts of the lawfully establish¬ 
ed draft board with jurisdiction of 
the person are prima facie valid, 
since one operates as an invulnerable 
cloak of innocence until removed by 
proof beyond a reasonable doubt, and 
the other operates as a rule of law 
to sustain the burden of proof and to 
support a finding of guilt. 

U.S.—Keene v. U. S., supra. 
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view, it has been declared that the law will not 
countenance any presumption which, by overcoming 
the presumption of innocence, will cast the burden of 
proving his innocence on accused. 31 * 10 

Where from certain facts different inferences 
might be drawn, some favorable and some unfavor¬ 
able to accused, the most favorable should be adopt¬ 
ed, 32 and it has been held that the presumption of 
innocence prevails as against the presumption of 
the continuance of a fact, status or condition, 33 
the presumption of the validity of governmental 
proceedings, 33 * 5 the presumption of delivery of an 
instrument arising from the fact of possession by 
him to whom delivery must be made, 34 the presump¬ 
tion of ownership arising from possession, 35 the 
presumption of authority arising from an agency 
relationship, 35 the presumption of a woman’s 
chastity, 37 the presumption against suicide, 38 the 
presumption that packages from certain consignors 


to certain consignees contained articles which the 
consignees expected to receive from the con¬ 
signors, 39 the presumption that a check was made on 
the date and at the place stated therein, 40 and a 
statutory presumption that persons with evil repu¬ 
tation consorting with each other did so for an un¬ 
lawful purpose. 41 

However, the presumption of innocence may be 
overcome by other presumptions. 42 It may be over¬ 
come by conclusive presumptions 42 * 5 and many dis¬ 
putable presumptions. 42 - 10 It has been held that it 
may be overcome by the presumption of a proper 
performance of official duty, 43 or by the presump¬ 
tion in favor of the correctness of books of public 
account, 44 and it may be overcome when the facts 
standing alone are not enough, by the additional 
weight of a countervailing legislative presumption. 45 
Moreover, the presumption of innocence does not 


31.10 Tenn.—Marie v. State, 319 S. 
W.2d 86. 

32. U.S.—Hyde v. U. S., C.C.A.S.C., 
15 F.2d 816. 

Pa.—Commonwealth v. McSorley, 150 
A.2d 670, 189 Pa.Super. 223. 
Evidence loses probative value 
A circumstance relied on as evi¬ 
dence of criminal guilt which is sus¬ 
ceptible of two inferences, one favor¬ 
able to innocence, Is robbed of pro¬ 
bative value, although from the oth¬ 
er Inference guilt may be fairly de- 
ducible. 

U.S.—Dickerson v. IT. S., C.CA.Iowa, 
18 F.2d 887. 

Pact susceptible of two interpreta¬ 
tions 

(1) Where fact Is equally suscep¬ 
tible of two interpretations, one of 
which is consistent with innocence 
of accused of crime charged In in¬ 
dictment, jury cannot arbitrarily 
adopt that interpretation which in¬ 
criminates him. 

Va.—Dixon v. Commonwealth, 173 S. 

E. 621, 162 Va. 798. 

(2) However, where guilt depends 
merely on the credibility of evidence 
as to identity and alibi, this prin¬ 
ciple has no application. 

Ill.—People v. Garbaciak, 137 N.E. 
832, 306 Ill. 264. 

33. U.S.—Dalton v. XI. S., Ill., 154 

F. 461, 83 C.CA. 317. 

N.M.—State v. Sanford, 97 P.2d 915, 
44 N.M. 66. 

Tex.—Birdett v. State, CIv.App., 158 
S.W.2d 902, affirmed State v. Bir- 
dette, 162 S.W.2d 932, 139 Tex. 
357. 

16 C.J. p 542 note 18. 

33.5 D.C.—U. S. v. Icardi, D.C., 140 
F.Supp. 383. 

34. Cal.—People v. Scott, 133 P. 
496, 499, 22 C.A. 54. 


35. Mo.—State v. Roswell, 133 S.W. 
99, 153 MoApp. 338. 

36. Iowa.—State v. Priebe, 199 N.W. 
276, 198 Iowa 609. 

37. Mass.—Commonwealth v. Whit¬ 
taker, 131 Mass. 224. 

In prosecutions for seduction or 
enticing an unmarried female to a 
house of Ill fame it is necessary to 
prove affirmatively the chastity of 
the female, notwithstanding the gen¬ 
eral presumption in favor of her 
chastity, since this general presump¬ 
tion is overridden by the presumption 
of innocence of accused. 

U.S.—Dunlop v. U. S., Ill., 17 S.Ct. 
375, 165 U.S. 486, 41 L.Ed. 799. 

38. N.Y.—People v. Creasy, 140 N. 
E. 563, 236 N.Y. 205. 

Tenn.—Nichols v. Mutual Life Ins. 
Co. of New York, 156 S.W.2d 436, 
178 Tenn. 209. 

Attempt to commit suicide does not 
create presumption of guilt. 

N.D.—State v. Coudotte, 72 N.W. 
913, 7 N.D. 109. 

39. Tex.—Heard v. State, 255 S.W. 
177, 95 Tex.Cr. 530. 

40. Wis.—State v. Wiedenfeld, 282 
N.W. 621, 229 Wis. 663. 

41. N.Y.—People v. Arcidiaco, 281 
N.Y.S. 872, 166 Misc. 461, reversed 
on other grounds, People v. Pieri, 
199 NJE. 495, 269 N.Y. 316. 

Statute not unconstitutional 
Statute creating presumption 
against accused proved to have evil 
reputation and to have consorted 
with criminals or individuals of like 
evil reputation, was not unconstitu¬ 
tional as depriving him of presump¬ 
tion of innocence. 

N.Y.—People v. Berman, 282 N.Y.S. 
484, 156 Misc. 463. 
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42. Cal.—People v. Stolzoff, 162 P. 
2d 743, 71 C.A.2d Supp. 849. 

It is not rule that presumption of 
innocence Is stronger than any other 
presumption except that of sanity ' 
and of a knowledge of the law. 

U.S.—Dunlop v. U. S., Ill., 17 S.Ct. 

376, 165 U.S. 486, 41 L.Ed. 799. 
Ala.—Howard v. State, 76 Ala. 27. 

42.5 Cal.—People v. Agnew, 107 P. 
2d 601, 16 C.2d 656. 

People v. Theodore, 262 P.2d 630, 
121 C.A.2d 17. 

People v. Ignazio, 290 P.2d 964, 
137 C.A.2d Supp. 881. 

42.10 Cal.—People v. Agnew, 107 P. 
2d 601, 16 C.2d 665. 

People v. Theodore, 262 P.2d 630, 
121 C.A 2d 17. 

People v. Ignazio, 290 P.2d 964, 
137 C.A2d Supp. 881. 

Innocence of crime and obedience to 
law 

Presumptions that a person Is in¬ 
nocent of crime and that the law has 
been obeyed are not overcome by the 
presumption of innocence of the 
crime charged against accused. 

Cal.—People v. Minter, 167 P.2d 11, 
73 C.A2d Supp. 994. 

Presumption of identity of person 
from identity of name held not to 
clash with presumption of innocence. 
Cal.—People v. Theodore, 262 P.2d 
630, 121 C.A2d 17. 

43. U.S.—Dunlop v. U. S., Ill., 17 
S.Ct. 376, 165 U.S. 486, 41 L.Ed. 
799. 

44. Miss.—Hemingway v. State, 8 
So. 317, 68 Miss. 371. 

16 C.J. p 542 note 24. 

45. U.S.—Yee Hem v. U. S., Ohio, 
45 S.Ct. 470, 268 U.S. 178, 69 L.Ed. 
904. 
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conflict with presumptions used to decide the law to 
be adopted in determining certain matters. 46 

The presumption that every man knows the law is 
not of such potency, in competition with the pre- 
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sumption of innocence, when imputed knowledge is 
applied to matters of civil contract, as it generally 
is when the act to which the ignorance relates is one 
denounced by the penal laws of the state. 47 


E. RELEVANCY 


§ 600. Facts in Issue and Relevant to Issues 

Generally 

a. In general 

b. Collateral facts and issues 

c. Evidence calculated to create preju¬ 

dice or sympathy 

d. Other particular matters 

a. In General 

Relevancy is the principal test of the admissibility of 
evidence in a criminal prosecution, and the test of rele¬ 
vancy of evidence is whether It proves or disproves, or 
tends to prove or disprove, the crime charged or any fact 
material to the Issue. 

Library References 

Criminal Law <©=337, 338(1, 6-S). 

Except as modified by statute, the rules of evi¬ 


dence are substantially the same in civil and crim¬ 
inal cases. 48 The rules of admissibility are the 
same. 49 

While relevancy is not the exclusive test of ad¬ 
missibility of evidence in criminal prosecutions, 60 
it is, in the main, the principal test. 51 The test 
of relevancy is the same in civil and criminal 
cases, 52 and the rule that the evidence must be 
confined to the matters in issue applies to criminal 
as well as civil cases. 58 Accordingly, in criminal 
cases, any evidence in order to be admissible must 
be relevant to the issues to be determined. 53 - 6 The 
purpose of a criminal trial is to obtain proof of all 
relevant facts so that the jury may determine the 
truth, 53 - 10 and generally, all facts having rational 
probative value are admissible unless some specific 
rule forbids ; 53 - 15 but only such evidence is admissi- 


46. Minn.—State v. Rivers, 287 N. 
W. 790, 125 A.L.R. 475. 

Hr determining validity of mortgage 
The “presumption of innocence" as 
applied to accused charged with dis¬ 
posing of mortgaged personalty, 
without written consent of mortga¬ 
gee, does not conflict with presump¬ 
tions used to decide the law to be 
adopted in determining whether 
mortgage involved is void because 
note secured thereby is usurious. 
Minn.—State v. Rivers, supra. 

47. Ga.—Hayes v. State, 79 S.E. 761, 
13 GaApp. 647. 

48. See supra § 530(2). 

49. See supra § 630(2). 

30. U.S.—U. S. v. Costello, C.A.N.Y., 
221 F.2d 668, affirmed 76 S.Ct. 406, 
350 U.S. 359, 100 L.Ed. 397, rehear¬ 
ing denied 76 S.Ct. 692, 351 U.S. 
904, 100 L.Ed. 1440, reargument 
denied 232 F.2d 958. 

Cal.—People v, Hurlburt, 333 P.2d 
82, 166 C.A2d 334. 

D.C.—Stuart v. District of Columbia, 
MunApp., 157 A.2d 294. 

Ga.—Harris v. State, 100 S.E.2d 120, 
96 Ga.App. 395. 

S.C.—State v. Petit, 142 S.E. 725, 144 
S.C. 452. 

31. N.D.—State v. Heaton, 217 N.W. 
531, 56 N.D. 357. 

■52. Ala.—Ex parte Messer, 152 So. 

244, 228 Ala. 16. 

16 C.J. p 543 note 82. 

33. Ala.—Sutherland v. State, 139 

So. 110, 24 AlaApp. 573—Pressley 
v. State, 88 So. 291, 18 AlaApp. 40 
22A C.J.S.—25 


—Jones v. State, 85 So. 830, 17 
Ala.App. 394. 

D.C.—Bowman v. U. S., 267 F. 648, 50 
App.D.C. 90. 

Ill.—People v. Lane, 133 N.E. 267, 
300 Ill. 422—People v. Reed, 122 
N.E. 806, 287 Ill. 606—People v. 
King, 114 N.E. 601, 276 Ill. 138. 
Md.—Corpus Juris Secundum quoted 
in Pearson v. State, 31 A.2d 624, 
629, 182 Md. 1. 

Tex.—Couch v. State, 121 S.W.2d 367, 
135 Tex.Cr. 479. 

16 C.J. p 543 note 34. 

Rule applied strictly 

Rule that evidence must be con¬ 
fined to the point in issue is even 
more strictly enforced in criminal 
cases. 

Ala.—Childers v. State, 92 So. 512, 18 
Ala.App. 396—Pressley v. State, 88 
So. 291, 18 Ala.App. 40—Dennison 
v. State, 88 So. 211, 17 AlaApp. 674. 
16 C.J. p 543 note 33. 

Prosecution, as well as accused, is 
entitled to a verdict based on rele¬ 
vant evidence. 

Va.—Mack v. Commonwealth, 15 SJ3. 
2d 62, 177 Va. 921. 

533 Cal.—People v. Costa, 246 F.2d 
1005, subsequent opinion 252 P.2d 
1, 40 C.2d 120. 

Iowa.—State v. Knox, 18 N.W.2d 716, 
236 Iowa 499. 

Va.—Zirkle v. Commonwealth, 55 SJE. 
2d 24, 189 Va. 862. 

Strict application 

Rule which requires that all evi¬ 
dence which is introduced shall be 

385 


relevant to guilt or innocence of ac¬ 
cused is to be applied with strictness. 
Ala.—Browning v. State, 13 So.2d 54, 
31 AlaApp. 137. 

Proof or disproof 

Evidence, to be admissible, must be 
relevant to issues and tend either to 
establish or disprove them, and evi¬ 
dence which does not tend to describe 
or explain facts and circumstances is 
inadmissible. 

Md.—Hopkins v. State, 69 A.2d 456, 
193 Md. 489, appeal dismissed 70 
S.Ct. 797, 339 U.S. 940, 94 L.Ed. 
1357—Duncan v. State, 58 A.2d 906, 
190 Md. 486. 

53.10 Mo.—State v. Whipkey, 238 S. 

W.2d 374, 361 Mo. 1008. 

53.15 Cal.—People v. Jones, 266 P.2d 
38, 42 C.2d 219. 

People v. Gallegos, App., 4 CaL 
Rptr. 413. 

Me.—State v. Norton, 116 A2d 635, 
151 Me. 178. 

Mo.—State v. Medley, 232 S.W.2d 519, 
360 Mo. 1032, certiorari denied 
Medley v. Eidson, 71 S.Ct. 568, 340 
U.S. 956, 95 L.Ed. 689—State v. 
Knight, 206 S.W.2d 330, 356 Mo. 
1233. 

State v. Poucher, App., 303 S.W. 
2d 197. 

N.J.—In re Vince, 67 A.2d 141, 2 N.J. 
443. 

Goal 

Goal of all judicial proceedings is 
to bring before the trier of facts all 
pertinent evidence. 

Cal.—People v. Collup, 167 P.2d 714, 
27 C.2d 829. 
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ble, 53 * 20 and evidence offered of matters which have be excluded. 3 * So, where the relevancy and pro- 
no bearing on the matters in issue may and should bative force of proffered testimony is vague, remote. 


Tendency of modem decisions is to 
admit any evidence in a criminal case 
which may have tendency to illus¬ 
trate or throw any light on transac¬ 
tion in controversy, leaving its 
weight to jury. 

Cal.—People v. Mooney, 171 P. 690, 
177 C. 642. 

People v. Wilder, 287 P.2d 854, 
135 C.A.2d 742—People v. Collier, 
295 P. 898, 111 C.A. 215, modified on 
other grounds People v. ShurtlefC, 
299 P. 92, 113 C.A. 739—People v. 
Billings, 168 P. 396, 34 C.A. 549— 
Moody v. Feirano, 88 P. 380, 4 C.A. 
411. 

Evidence to prove every element of 
crime charged is admissible. 

Neb.—Maddox v. State, 189 N.W. S98, 
108 Neb. 809. 

Every fact or circumstance serv¬ 
ing to elucidate or throw light on 
issue being tried constitutes proper 
evidence in case. 

Ga.—Bell v. State, 35 S.E.2d 383, 72 
Ga.App. 848. 

Proof of corpus delicti Is always 
relevant, because always essential to 
a conviction. 

La.—State v. Gani, 102 So. 319, 157 
La. 235. 

Elimination of issue 

(1) Admission of evidence relevant 
to one count In an indictment is not 
rendered erroneous by the subsequent 
elimination of such count. 

Tex.—Hinton v. State, Cr., 129 S.W. 
2d 670. 

(2) Court did not err In ruling in¬ 
admissible evidence bearing on alle¬ 
gation in first count of indictment, 
which was not incorporated in second 
count where an entry nolle prosequi 
had been authorized as to first count. 
Me.—State v. True, 189 A- 831, 135 

Me. 96. 

Self-serving evidence 

Evidence of party’s conduct which 
is in his favor on the issues is admis¬ 
sible, even though it "self-serves” 
him. 

N.H.—State v. Cornwell, 91 A.2d 456, 
97 N.H. 446. 

53.20 U.S.—U. S. v. Klein, D.C.N.Y., 
131 F.Supp. 807. 

Basic principle 

A principle, not so much a rule of 
evidence as a presupposition involved 
in the very conception of evidence as 
a rational system, forbids receiving 
anything irrelevant or not logically 
probative. 

N.Y.—People v. Nitzberg, 38 N.E.2d 
490, 287 N.Y. 183, 138 A.L.R. 1253, 
reargument denied 40 N.E.2d 40, 
287 N.Y. 754, 138 A.L.R. 1266. 

54. U.S.—Taylor v. U. S., C.C.A.Cal., 
142 F.2d 808, certiorari denied 65 


S.Ct. 56, 323 TT.S. 723, 89 L.Ed. 581, 
rehearing denied 65 S.Ct. 113, 323 
U.S. 813, 89 L.Ed. 647—Flowers v. 
U. S., C.C.A.Neb., 83 F.2d 78— 
Piquett v. U. S., C.CA..I11., 81 F.2d 
75, certiorari denied 56 S.Ct. 749, 
298 U.S. 664, 80 L.Ed. 1388. 

Caughman v. U. S., S.C., 258 F. 
434, 169 C.CA.. 450. 

Ala.—Clark v. State, 197 So. 23, 240 
Ala. 65—Grissett v. State, 104 So. 
845, 20 Ala. 601, certiorari denied 
Ex parte Grissett, 104 So. 847, 213 
Ala. 332—Ex parte State ex rel. 
Attorney General, 99 So. 100, 210 
Ala. 667, decision conformed to 
Harbin v. State, 99 So. 740, 19 Ala. 
App. 623—Hill v. State, 97 So. 639, 
210 Ala. 221—Carden v. State, 82 
So. 423, 203 Ala. 173. 

Daugherty v. State, 186 So. 780, 
28 AlaA.pp. 453—Williams v. State, 
171 So. 386, 27 Ala.App. 293—Low- 
rey v. State, 155 So. 313, 26 Ala. 
App. 159—Sutherland v. State, 139 
So. 110, 24 Ala.App. 573—Smith v. 
State, 126 So. 185, 23 Ala.App. 405 
—Cox v. State, 122 So. 613 (first 
case), 23 AlaA.pp. 86, certiorari de¬ 
nied 122 So. 613, 219 Ala. 395 (sec¬ 
ond case), 219 Ala. 395—Gilbreath 
v. State, 122 So. 309, 23 Ala.App. 
162—Crews v. State, 117 So. 801, 22 
Ala.App. 564, conforming to 117 So. 
801, 218 Ala. 145—Rice v. State, 
117 So. 502, 22 Ala.App. 531—Fuller 
v. State, 113 So. 648, 22 Ala.App. 
6—Miller v. State, 111 So. 648, 21 
Ala.App. 653—Watkins v. State, 111 
So. 43, 21 Ala.App. 585, certiorari 
denied 111 So. 44, 215 Ala. 484— 
Thames v. State, 109 So. 612, 21 
Ala.App. 526—Bramlett v. State, 
109 So. 116, 21 Ala.App. 334, certio¬ 
rari denied 109 So. 117, 215 Ala. 20 
—Howton v. State, 107 So. 28, 21 
Ala.App. 237—Lock v. State, 105 
So. 431, 21 Ala.App. 81—Young v. 
State, 102 So. 366, 20 Ala.App. 369, 
certiorari denied Ex parte Young, 
102 So. 369, 212 Ala. 303—Smith v. 
State, 101 So. 643, 20 Ala.App. 272, 
certiorari denied Ex parte Smith, 
101 So. 644, 212 Ala. 123—Rountree 
v. State, 101 So. 325, 20 Ala.App. 
225—Hasty v. State, 100 So. 561, 
20 Ala.App. 9, certiorari denied Ex 
parte Hasty, 100 So. 562, 211 Ala. 
415—Garner v. State, 101 So. 506, 
20 AlaA.pp. 268—Turney v. State, 
93 So. 325, 18 Ala.App. 539—Wil¬ 
liams v. State, 93 So. 284, 18 Ala. 
App. 573—Washington v. State, 89 
So. 103, 18 AlaA.pp. 82—Butler v. 
State, 77 So. 72, 16 Ala.App. 234— 
Langston v. State, 75 So. 715, 16 
Ala.App. 123—McDaniel v. State, 
75 So. 173, 16 Ala-App. 28—Pillar 
v. State, 74 So. 398, 15 Ala.App. 
576—Palmer v. State, 73 So. 139, 
15 Ala.App. 262, certiorari denied 
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Ex parte Palmer, 73 So. 1001, 198 
Ala. 693—Wright v. State, 72 So. 
564, 15 Ala.App. 91. 

Ark.—Ward v. State, 300 S.W. 451, 
175 Ark. 870. 

Cal.—People v. Campos, 52 F.2d 251, 

10 C.A.2d 310—People v. Moon, 
45 P.2d 384, 7 C.A.2d 96—People v. 
Bishop, 201 P. 328, 54 C.A. 129. 

Del.—Miller v. State, 137 A.2d 388, 

11 Terry 579. 

Fla.—Bailey v. State, 79 So. 730, 76 
Fla. 213—Williams v. State, 75 So. 
785, 73 Fla. 1198—Jarvis v. State, 
74 So. 796, 73 Fla. 652. 

Ga.—Johns v. State, 173 S.E. 917, 
178 Ga. 676—Annunciatio v. State, 
169 S.E. 3, 176 Ga. 787. 

Campbell v. State, 60 S.E.2d 169, 
81 Ga.App. 834—Davis v. State, 
App., 5 S.E.2d 89, followed in Bail¬ 
ey v. State, 5 S.E.2d 91—McMath 
v. State, 147 S.E. 899, 39 Ga.App. 
541—Sheffield v. State, 90 S.E. 356, 
18 Ga.App. 697. 

Idaho.—State v. Wheeler, 220 P.2d 
687, 70 Idaho 455. 

Ill.—People v. Smith, 108 N.E.2d 596, 
413 Ill. 218—People v. Wilson, 81 
N.E.2d 211, 400 Ill. 461—People v. 
Mangano, 30 N.E.2d 428, 375 Ill. 
72—People v. Halpin, 114 N.E. 932, 
276 Ill. 363. 

Ind.—Pruitt v. State, 152 N.E. 830, 
198 Ind. 141. 

Iowa.—State v. Ebelsheiser, 43 N.W. 
2d 706, 242 Iowa 49, 19 A.L.R.2d 
865—State v. Clay, 264 N.W. 77, 
220 Iowa 1191. 

Ky.—Hartman v. Commonwealth, 282 
S.W.2d 48—Morgan v. Common¬ 
wealth, 79 S.W.2d 1, 257 Ky. 691- 
Shell v. Commonwealth, 53 S.W.2d 
524, 245 Ky. 223. 

La.—State v. Dunn, 109 So. 56, 161 
La. 532, error dismissed Dunn v. 
State of Louisiana, 47 S.Ct. 344, 
273 U.S. 656, 744, 71 L.Ed. 825- 
State v. Bankston, 105 So. 420, 159 
La. 429. 

Md.—Lambert v. State, 69 A.2d 461, 
193 Md. 551—Corpus Juris Secun¬ 
dum quoted in Pearson v. State, 31 
A.2d 624, 629, 182 Md. 1. 

Mass.—Commonwealth v. McCarthy, 
172 N.E. 97, 272 Mass. 107—Com¬ 
monwealth v. Gettigan, 148 N.E. 
113, 252 Mass. 450. 

Miss.—Patton v. State, 46 So.2d 90, 
209 Miss. 138. 

Mo.—State v. Knight, 206 SW.2d 330, 
356 Mo. 1233—State v. Dalton, 23 
S.W.2d 1—State v. Wheeler, 2 S.W. 
2d 777, 318 Mo. 1173—State v. 
Wright, 291 S.W. 1078. 

Mont.—State v. Finley, 231 P. 390, 
72 Mont. 42. 

N.Y.—People v. Karl, 186 N.Y.S.2d 
173, 17 Misc.2d 464. 
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and of doubtful value, its exclusion is not improp- and the relevancy of evidence must be determined 
er. 54 * 5 in each case according to teachings of reason and 

No precise and universal test of relevancy of evi- judicial experience. 55 - 10 
dence is furnished by law, but each case must be “Relevant” evidence means evidence which is ap- 
determined in accordance with the facts of that plicable to the issue joined, or that quality of evi- 
particular case. 54 - 10 In this respect, the determina- dence which renders it properly applicable in deter- 
tion of whether or not proffered evidence is rele- mining the truth or falsity of the matters in is- 
vant rests largely in the discretion of the trial sue. 55 - 15 “Relevancy” means the logical relation 
court. 55 The trial judge possesses wide latitude in between the proposed evidence and a fact to be 
the determination of the relevancy of evidence, 55 - 5 established, 55 - 20 and two facts are “relevant” to each 


N.c.—State v. Boykin, 191 S.E. 18, 
211 N.C. 407—State v. Brinkley, 
110 S.E. 783, 183 N.C. 720. 

Ohio.—Nesmith v. State, 128 N.E. 57, 
101 Ohio St. 158, error dismissed 
Nesmith v. State of Ohio, 42 S.Ct. 
186, 257 U.S. 622, 66 L.Ed. 402. 

Okl.—Lee v. State, 92 P.2d 621, 66 
Okl.Cr. 399. 

p a .—Commonwealth v. Jones, 60 A. 
2d 342, 355 Pa. 594. 

Commonwealth v. Reilly, 189 A. 
768,125 Pa.Super. 340. 
r.I.—S tate v. Christofaro, 37 A.2d 
163, 70 R.I. 57. 

S.C.—State v. Gregory, 120 S.E. 499, 
127 S.C. 87. 

S.D.—State v. Wilcox, 204 N.W. 369, 
48 S.D. 289. 

Tenn.—Gray v. State, 235 S.W.2d 20, 
191 Tenn. 526. 

Tex.—Eckels v. State, 220 S.W.2d 
175, 153 Tex.Cr. 402—Sigler v. 
State, 98 S.W.2d 188, 131 Tex.Cr. 
299—Graham v. State, 69 S.W.2d 
73, 126 Tex.Cr. 531—Grohoske v. 
State, 50 S.W.2d 310, 121 Tex.Cr. 
352—McCall v. State, 18 S.W.2d 
172, 113 Tex.Cr. 62—Hoover v. 
State, 5 S.W.2d 982, 109 Tex.Cr. 564 
—Goss v. State, 284 S.W. 578, 104 
Tex.Cr. 456—Ross v. State, 282 S. 
W. 221, 103 Tex.Cr. 658—Bullock 
v. State, 270 S.W. 1018, 99 Tex.Cr. 
543—Moore v. State, 241 S.W. 475, 
92 Tex.Cr. 48—Hewey v. State, 220 
S.W. 1106, 87 Tex.Cr. 248—Wallace 
v. State, 200 S.W. 407, 82 Tex.Cr. 
588—Pearson v. State, 187 S.W. 
336, 79 Tex.Cr. 609. 

Vt.—State v. Jasmin, 168 A. 545, 105 
Vt. 531. 

Wash.—State v. Berry, 93 P.2d 782, 
200 Wash. 495—State v. Knabb, 90 
P.2d 250, 199 Wash. 53—State v. 
Heimbigner, 242 P. 654, 137 Wash. 
409. 

WIs.—Carver v. State, 208 N.W. 874, 
190 Wis. 234. 

16 C.J. p 543 note 35. 

54.5 Okl.—Gill v. State, 110 P.2d 
926, 71 Okl.Cr. 247. 

Conjectural inference 
Facts bearing so remotely on, or 
collaterally to, issue that they afford 
merely conjectural inference con¬ 
cerning facts in issue should not be 
admitted. 


Ala.—Smitherman v. State, 33 So.2d 
396, 33 Ala.App. 316. 

Exclusion of evidence of doubtful 
relevancy is not error. 

Okl.—Davis v. State, 234 P. 787, 30 
Okl.Cr. 61. 

Accused's past history 

(1) Excluding evidence of ac¬ 
cused's past history, wholly discon¬ 
nected with the crime for which he 
was on trial, was not an abuse of 
discretion. 

Cal.—People v. Smith, 88 P.2d 682, 
13 C.2d 223. 

(2) Where accused was charged 
only with rape, neither his religion 
nor character were proper issues in 
case. 

Fla.—Gluck v. State, 62 So.2d 71. 

(3) In prosecution for blackmail 
and extortion, evidence of commend¬ 
atory medals and citations received 
by accused was irrelevant in view of 
fact that bravery is not a trait which 
has any bearing on the disposition of 
one to levy blackmail or extort mon¬ 
ey. 

Pa.—Commonwealth v. Steinberg, 
150 A.2d 131, 189 Pa.Super. 381. 
Habit 

Where habit sought to be shown 
in a criminal case does not possess 
probative value as to the doing of 
act charged, or tend to justify an¬ 
other in acting, such evidence is not 
admissible. 

Ala.—Webb v. State, 105 So.2d 701, 
39 Ala.App. 591, certiorari denied 
105 So.2d 703, 268 Ala. 693. 

54.10 Ga.—Garner v. State, 63 S.E. 
2d 225, 83 Ga.App. 178. 

55. Ala.—Cline v. State, 148 So. 172, 
25 Ala.App. 433. 

Cal.—People v. Baltazar, 323 P.2d 
1062, 159 C.A.2d 595—People v. 
MacArthur, 270 P.2d 37, 125 C.A.2d 
212, certiorari denied MacArthur v. 
People of State of California, 75 S. 
Ct. 121, 348 U.S. 880, 99 L.Ed, 692 
—People v. Hess, 234 P.2d 65, 104 
C.A.2d 642, appeal dismissed 72 S. 
Ct. 177, 342 U.S. 880, 96 L.Ed. 661. 
Ga.—Garner v. State, 63 S.E.2d 225, 
83 GaApp. 178. 

Iowa.—State v. Schrader, 55 N.W.2d 
232, 243 Iowa 978. 

La.—State v. Murphy, 102 So.2d 61, 
234 La. 909, certiorari denied 78 
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S.Ct. 1376, 857 U.S. 930, 2 L.Ed.2d 
1373—State v. Martinez, 57 So.2d 
888, 220 La. 899, certiorari denied 
Martinez v. State of La., 73 S.Ct. 
58, 344 U.S. 843, 97 L.Ed. 656- 
State v. Kaufman, 30 So.2d 337, 211 
La. 517—State v. Walker, 15 So.2d 
874, 204 La. 523—State v. Stracner, 
182 So. 571, 190 La. 457. 

Me.—State v. Norton, 116 A.2d 635, 
151 Me. 178—State v. Hume, 78 A. 
2d 496, 146 Me. 129. 

Mich.—People v. Fleisher, 34 N.W.2d 
15, 322 Mich. 474. 

Okl.—Kilpatrick v. State, 213 P.2d 
584, 90 Okl.Cr. 276. 

S.C.—State v. Gellis, 155 S.E. 849. 
158 S.C. 471. 

Witness not entitled to decide 

Men on trial for their lives are en¬ 
titled to all pertinent facts relating 
to their defense and no witness is 
entitled to constitute himself the 
Judge of what the court shall hear. 
U.S.—Curran v. State of Delaware, 
CA.Del., 259 F.2d 707, certiorari 
denied State of Delaware v. Cur¬ 
ran, 79 S.Ct. 355, 358 U.S. 948, 3 L. 
Ed.2d 353. 

55.5 U.S.—Wilson v. U. S., CA.Cal., 
250 F.2d 312, rehearing denied 254 
F.2d 391. 

55.10 Cal.—People v. Wilder, 287 P. 
2d 854, 135 CA.2d 742. 

55.15 Iowa.—State v. Knox, 18 N.W. 

2d 716, 236 Iowa 499. 

N.Y.—People v. Pullman, 148 N.Y.S. 

2d 258, 3 Misc.2d 188. 

Other statement 

Relevant evidence is such evidence 
as relates to, or bears directly on, 
the point or fact In issue, and which 
proves or has tendency to prove the 
proposition alleged. 

Iowa.—State v. Snyder, 59 N.W.2d 
223, 244 Iowa 1244. 

55.20 Iowa.—State v. Knox, 18 N.W. 
2d 716, 236 Iowa 499. 

logical relevancy” in evidence is 
defined as the existence of such a re¬ 
lationship in logic between fact of 
which evidence is offered and a fact 
in issue that existence of former 
renders probable or improbable ex¬ 
istence of latter. 

Iowa.—State v. Knox, supra. 
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other when so related that, according to the common 
course of events, one either taken by itself or in 
connection with other facts proves or renders 
probable the past, present, or future existence or 
nonexistence of the other. 65 - 25 

Broadly stated, the test of relevancy of proffered 


evidence is whether it tends to cast any light on 
the crime charged, 66 or whether the proffered evi¬ 
dence is connected with the crime charged, 57 or 
whether it tends to sustain or impeach a pertinent 
hypothesis, 68 or whether it proves or disproves, or 
tends to prove or disprove, the crime charged or any 
fact material to the issue, 59 or tends to make the 


55.25 Iowa.—State v. Knox, supra— 
State v. McDougal, 186 N.W. 929, 
193 Iowa 286. 

N.T.—People v. Nitzberg, 38 N.E.2d 
490, 287 N.T. 183, 138 A.L.R. 12S3, 
reargument denied 40 N.E.2d 40, 
287 N.T. 764, 138 A.L.R. 1266. 

People v. Pullman, 148 N.Y.S.2d 
258, 3 Misc.2d 188. 

56. Ind.—Anderson v. State, 186 N. 
E. 316, 205 Ind. 607. 

Mo.—State v. Knight, 206 S.W.2d 330, 
356 Mo. 1233. 

N.C.—State v. Page, 1 S.E.2d 887, 215 
N.C. 333—State v. Hawkins, 199 S. 
E. 284, 214 N.C. 326—State v. 

Payne, 197 S.E. 573, 213 N.C. 719. 
W.Va.—State v. Dorton, 24 S.E.2d 
455, 125 W.Va. 381. 

Evidence which assists In getting 
at the truth of an issue is relevant. 
Fla.—McBrayer v. State, 150 So. 736, 
112 Fla. 415. 

S.C.—State v. Petit, 142 S.E. 729, 144 
S.C. 452. 

Two crimes charged 

Where the evidence introduced re¬ 
lates to or sheds any light on ei¬ 
ther the offense charged in the first 
count or the offense charged in the 
second count, action of court Is not 
error. 

Ala.—Parsons v. State, 96 So. 719, 19 
Ala-App. Ill, certiorari denied Ex 
parte Parsons, 96 So. 720, 209 Ala. 
630. 

57 . Ill.—People v. Smith, 108 N.E.2d 
596, 413 Ill. 218—People v. Wilson, 
81 N.E.2d 445, 400 Ill. 603—People 
v. Bloom, 18 N.E.2d 197, 370 Ill. 
144—People v. Cozzi, 2 N.E.2d 915, 
364 Ill. 20—People v. Burke, 145 
N.E. 164, 313 Ill. 576—People v. 
Tokoly, 144 N.E. 808, 313 Ill. 177- 
People v. Newsome, 125 N.E. 735, 
291 Ill. 11. 

Md.—Pearson v. State, 31 A.2d 624, 
182 Md. 1—HItzelberger v. State, 
197 A. 605, 174 Md. 152. 

Tair tendency 

Test of admissibility of evidence 
is whether it fairly tends to prove 
particular offense charged. 

Ill.—People v. Jeffers, 25 N.E.2d 35, 
372 Ill. 590, certiorari denied Jef¬ 
fers v. People of State of Illinois, 
60 S.Ct. 1081, 310 U.S. 638, 84 L. 
Ed. 1407. 

Connection of accused with crime 

(1) Any “fact . . . which In 

the nature of things leads the human 
mind to a conclusion connecting the 


defendant with the crime charged 
. . . is always relevant.” 

Ala.—Jones v. State, 93 So. 332, 333, 
18 Ala.App. 626. 

(2) Evidence by which a charge is 
sought to be established should be 
limited and confined to such facts 
and circumstances as are relevant 
and pertinent to show that crime was 
committed, identity of accused, and 
his connection therewith. 

Tex.—James v. State, 139 S.W.2d 273, 
139 Tex.Cr. 153. 

58. Ala.—Harrison v. State, 178 So. 
458, 235 Ala. 1. 

Taylor v. State, 20 So.2d 239, 31 
Ala.App. 590—Parmer v. State, 101 
So. 482, 20 Ala.App. 233, certiorari 
denied Ex parte Parmer, 101 So. 
484, 211 Ala. 613—Martin v. State, 
78 So. 322, 16 Ala.App. 406. 

Del.—Garboctowski v. State, 123 A. 

395, 2 W.W.Harr. 386. 

Fla.—Watkins v. State, 163 So. 292, 
121 Fla. 58. 

Tex.—Gomez v. State, 94 SW.2d 
1157, 130 Tex.Cr. 513—Ebers v. 

Siate, 86 S.W.2d 761, 129 Tex.Cr. 
87—Gray v. State, 33 S.W.2d 457, 
116 Tex.Cr. 617. 

Xioglo 

(1) Relevancy must be determined 
by free logic; and all facts that go 
either to sustain or impeach hypoth¬ 
esis are admissible. 

La.—State v. Birdsell, 95 So.2d 290, 
232 La. 725. 

(2) A pertinent hypothesis is one 
which if sustained would logically 
influence the issue. 

Ala.—Harrison v. State, 178 So. 458, 
235 Ala. 1—Parmer v. State, 101 
So. 482, 20 Ala.App. 233, certiorari 
denied Ex parte Parmer, 101 So. 
i 484, 211 Ala. 613—Martin v. State, 
78 So. 322, 16 AlaApp. 406. 

Tex.—Waldrop v. State, 133 S.W.2d 
969, 138 Tex.Cr. 166—Gomez v. 
State, 94 S.W.2d 1157, 130 Tex.Cr. 
513—Ebers v. State, 86 S.W.2d 761, 
129 Tex.Cr. 87—Gray v. State, 33 
S.W.2d 457, 116 Tex.Cr. 617. 

Evidenoe tending to sustain a 
legitimate hypothesis of guilt of ac¬ 
cused is relevant. 

Cal.—People v. Wilder, 287 P.2d 854, 
135 C.A.2d 742—People v. Kristy, 
245 P.2d 547, 111 C.A.2d 69—People 
v. Billings, 168 P. 396, 34 CA 549. 

Weighty evidence 

Evidence which might have consid¬ 
erable weight if accused's theory and 
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testimony are believed by jury 
should not be excluded. 

Cal.—People v. Brophy, 265 P.2d 593 
122 C.A.2d 638. 

59. U.S.—Herzog v. XT. S., CA.Cal„ 
226 F.2d 561. 

Ala.—Slagle v. State, 108 So.2d 180, 
39 Ala.App. 691—Russell v. State) 
101 So. 71, 20 Ala.App. 68—Folmar 
v. State, 97 So. 768, 19 AlaApp 
435. 

Ark.—Tullis v. State, 257 S.W. 380 
162 Ark. 116. 

Cal.—People v. Collier, 295 P. 898, 
111 C.A. 215, modified on other 
grounds People v. Shurtleff, 299 P. 
92, 113 C.A. 739—People v. Deg- 
nen, 234 P. 129, 70 C.A. 567. 

Fla.—Strickland v. State, 165 So 
289, 122 Fla. 384. 

Ill.—People v. Ciucci, 137 N.E.2d 40, 
8 I11.2d 619, affirmed Ciucci v. 
State of Ill., 78 S.Ct. 839, 356 U.S. 
671, 2 L.Ed.2d 983, rehearing and 
modification denied Ciucci v. Peo¬ 
ple of State of Illinois, 78 S.Ct. 
1367, 357 U.S. 924, 2 L.Ed.2d 1375. 
Mo.—State v. Knight, 206 S.W.2d 
330, 356 Mo. 1233. 

Pa.—Commonwealth v. Jones, 50 A. 

2d 342, 355 Pa. 594. 

S.C.—State v. Abelson, 94 S.E. 872, 
108 S.C. 356. 

Utah.—State v. Dean, 254 P. 142, 69 
Utah 268. 

Similar statements of rule 

(1) In general. 

Ala.—Hoomes v. State, 37 So.2d 686, 
34 Ala-App. 121, certiorari denied 
37 So.2d 690, 251 Ala. 392. 

Cal.—People v. Gallegos, App., 4 Cal. 
Rptr. 413. 

D.C.—Guthrie v. U. S., 207 F.2d 19, 
92 U.SApp.D.C. 361. 

Ind.—Pollard v. State, 29 N.E.2d 956, 
21$ Ind. 56. 

Va.—Boggs v. Commonwealth, 100 S. 
E.2d 766, 199 Va. 478. 

(2) Any legally competent evi¬ 
dence is “relevant” if, taken alone 
or in connection with other evidence, 
it affords reasonable inferences on 
matter in issue, tends to prove or 
disprove a material or controlling is¬ 
sue or to defeat rights asserted by 
one or other of parties, and sheds 
any light on, or touches issues in, 
such a way as to enable jury to- 
draw a logical inference with respect 
to principal fact in issue. 

Mo.—State v. Knight, 206 S.W.24 
330, 356 Mo. 1233. 



22A C. J. S, 


CRIMINAL LAW § 600 


proposition at issue more or less probable . 60 or disprove a material fact in issue , 61 or to make 

More precisely, any legal evidence is admissible if, such fact more or less probable ,® 3 or if it affords the 

and only if, it logically or reasonably tends to prove basis of a logical or reasonable inference or pre- 


—State v. Shiren, 83 A.2d 620, 16 
N.J.Super. 440, affirmed 88 A2d 
601, 9 N.J. 445. 

(3) General test of “relevancy” is 
■whether evidence tends logically, nat¬ 
urally, and by reasonable inference 
to establish any fact material for 
people or to overcome any material 
matter sought to be proved by de¬ 
fense. 

Cal.—People v. Jones, 266 P.2d 38, 
42 C.2d 219—People v. Dabb, 197 
P.2d 1, 32 C.2d 491. 

People v. Lyon, 288 P.2d 57, 135 
CA.2d 558—People v. Quock Wong, 
275 P.2d 778, 128 C.A.2d 552—Peo¬ 
ple v. MacArthur, 271 P.2d 914, 126 
C.A2d 232—People v. Gorgol, 265 
P.2d 69, 122 C.A.2d 281. 

(4) Evidence having natural tend¬ 
ency to establish fact at issue should 
be admitted. 

Ill. —People v. Jenko, 102 N.E.2d 783, 
410 Ill. 478. 

Md.—Hitzelberger v. State, 197 A 
605, 174 Md. 162. 

Possession of personalty 

Acts of ownership, dominion, or 
control are evidence of possession of 
personal property. 

Ala.—Hope v. State, 109 So. 521, 21 
AlaApp. 491. 

"Probable cause” for search 

(1) That accused was drunk was 
circumstance relevant on issue of 
probable cause justifying search of 
automobile for liquor without war¬ 
rant. 

Tex.—Flatt v. State, 14 S.W.2d 278, 
111 Tex.Cr. 482. 

(2) Proof that searching officer re¬ 
ceived information that particular 
automobile was on certain road, 
“loaded to the brim,” was relevant 
on issue of probable cause for search 
of automobile. 

Tex.—McNeal v. State, 17 S.W.2d 
1050, 112 Tex.Cr. 533. 

Speed of unidentified boat 
Under treaty permitting arrest of 
whisky runners and vessels within 
one hour’s sailing distance from 
coast, and providing that, if some 
other vessel is to be used in trans¬ 
porting liquor, then speed of such 
other vessel shall determine dis¬ 
tance, government may prove speed 
of such boats as are ordinarily 
used in that vicinity to determine 
distance of vessel from coast, where 
actual boats used cannot be identi¬ 
fied. 

U.S.—U. S. v. Henning, D.CAla., 7 
F.2d 488, reversed on other 
grounds, C.C.A., Hennings v. U. S., 
13 F.2d 74, followed in Haughn v. 
U. S., 13 F.2d 75. 


60. Ala.—Barnes v. State, 14 So.2d 
242, 31 AlaApp. 187, certiorari de¬ 
nied 14 So.2d 246, 244 Ala. 597. 

D.C.—Silverfarb v. U. S., Mun.App., 
40 A.2d 82, affirmed 151 F.2d 11, 80 
U.S.App.D.C, 158. 

Ill.—People v. Allen, 160 N.E.2d 818, 
17 I11.2d 55—People v. Tokoly, 144 
N.E. 808, 313 Ill. 177—People v. 
Newsome, 125 N.E. 735, 291 Ill. 11 
—People v. Strause, 125 N.E. 339, 
290 Ill. 259. 

Iowa.—State v. Slauson, 88 N.W.2d 
806, 249 Iowa 755. 

N.D.—State v. Isensee, 249 N.W. 898, 
64 N.D. 1. 

Tex.—Gomez v. State, 94 S.W.2d 
1157, ISO Tex.Cr. 513—Ebers v. 
State, 86 S.W.2d 761, 129 Tex.Cr. 
287—Gray v. State, 33 S.W.2d 457, 
116 Tex.Cr. 617—Wilburn v. State, 
271 S.W. 606, 99 Tex.Cr. 656. 

Positive connection unnecessary 
Evidence need not be positively 
connected with accused or crime com¬ 
mitted in order to render it admissi¬ 
ble, and if there is a probability of 
its connection with accused or crime, 
it is admissible, and a lack of posi¬ 
tive identification affects weight of 
evidence rather than its admissibili¬ 
ty. 

Md.—Braxton v. State, 135 A2d 307, 
214 Md. 370—Daniels v. State, 131 
A.2d 267, 213 Md. 90. 

61. U.S.—U. S. v. Klein, D.C.N.Y., 
131 F.Supp. 807. 

Ala.—Smitherman v. State, 33 So.2d 
396, 33 AlaApp. 316—Sawyer v. 
State, 103 So. 309, 20 AlaApp. 504 
—Palmer v. State, 73 So. 139, 15 
AlaApp. 262, certiorari denied Ex 
parte Palmer, 73 So. 1001, 198 Ala. 
693. 

Cal.—People v. Adamson, 165 P.2d 3, 
27 C.2d 478. 

People v. Spencer, 294 P.2d 997, 
140 C.A.2d 97. 

Conn.—State v. Wade, 113 A 458, 
94 Conn. 238. 

Del.—Joyce v. State, 139 A 254, 3 
W,W.Harr. 490—Garboctowski v. 
State, 123 A 395, 2 W.W.Harr. 386. 
Fla.—Williams v. State, 110 So.2d 
654, certiorari denied Williams v. 
Florida, 80 S.Ct. 102, 361 U.S. 847, 
4 L.Ed.2d 86—Watkins v. State, 
163 So. 292, 121 Fla. 58—Milligan 
v. State, 147 So. 260, 109 Fla. 219 
—Parrish v. State, 105 So. 130, 90 
Fla. 25. 

Hooper v. State, App., 115 So.2d 
769. 

Ga.—Sides v. State, 99 S.E.2d 884, 
213 Ga. 482. 

Garner v. State, 63 SJE3.2d 225, 
83 GaApp. 178. 
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Idaho.—Corpus Juris cited in State 
v. Farris, 282 P. 489, 492, 48 Idaho 
439. 

Iowa.—Corpus Juris Secundum cited 
in State v. Knox, 18 N.W.2d 716, 
723, 236 Iowa 499—State v. Mc- 
Dougal, 186 N.W. 929, 193 Iowa 
286—State v. Banoch, 186 N.W. 
436, 193 Iowa 851. 

La.—State v. Scarborough, 94 So. 
204, 152 La. 669. 

Md.—Pearson v. State, 81 A2d $24, 
182 Md. 1. 

Mass.—Commonwealth v. Durkin, 

154 N.E. 185, 257 Mass. 426. 

Mich.—People v. Lewis, 249 N.W. 
451, 264 Mich. 83. 

Minn.—State v. Schifsky, 69 N.W.2d 
89, 243 Minn. 533. 

Mo.—State v. Decker, 14 S.W.2d 617, 
321 Mo. 1163. 

N.D.—State v. Heaton, 217 N.W. 531, 
56 N.D. 357. 

Okl.—Brown v. State, 259 P. 154, 38 
Okl.Cr. 15—MacLaurin v. State, 
246 P. 669, 34 Okl.Cr. 324—Head 
v. State, 221 P. 791, 26 Okl.Cr. 33. 
Utah.—State v. Olson, 287 P. 181, 75 
Utah 583. 

16 C.J. p 543 note 37. 

A basic rule of evidence is that 
whatever facts are logically relevant 
are legally admissible. 

Iowa.—State v. Knox, 18 N.W.2d 716, 
236 Iowa 499. 

Interjection of other issues 

When evidence has any substan¬ 
tial logical bearing on issue. It 
should be admitted unless it inter¬ 
jects other and disturbing issues in¬ 
to trial. 

U.S.—U. S. v. Grayson, C.C.A.N.Y., 
166 F.2d 863. 

Incidental fact 

Generally, an incidental fact is rel¬ 
ative to main fact in issue when, in 
accordance with ordinary course of 
events and common experience evi¬ 
dence of such incidental fact, stand¬ 
ing alone or when considered in con¬ 
nection with other established facts, 
tends in some degree to make main 
fact certain, and incidental fact need 
not bear directly on main fact, hut 
suffices as pertinent piece of proof, 
if it constitutes a link, however 
small, in chain of evidence and tends 
thereby to establish existence of 
main fact. 

Cal.—People v. Wilder, 287 P.2d 864, 
135 C.A.2d 742—People v. Kristy, 
245 P.2d 647, 111 CA.2d 69—Peo¬ 
ple v. Billings, 168 P. 396, 34 CA 
549. 

62. Ala.—Hunter v. State, 83 So.2d 
737, 38 AlaApp. 351—Holland v. 
State, 142 So. 112, 25 AlaApp. 147 
—Morrow v. State, 97 So. 106, 19 
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sumption as to the existence of a material fact in 
issue,® 3 provided, as appears infra §§ 637-639, it is 
not too remote or speculative or otherwise of such 
slight probative value as to justify the court in 
excluding it on the ground of immateriality. The 
probative value of evidence, or capability of sup¬ 
porting an inference, is a matter of reasoning, and 
the rules of relevancy aim only at determining 
whether a given fact is of sufficient probative value 


22A C.J.S. 

to be admissible at all. 63 * 5 

The admissibility of proffered evidence does not 
depend on its truth or falsity, 64 or whether the 
trial is with or without a jury, 65 but it may depend 
on whether or not the risk of confusion upsets the 
advantage thereof, 66 or whether or not the other 
party may be permitted to rebut it, 67 or the purpose 
for which it is offered. 68 So, the relevancy of 


Ala-App. 2X2, reversed on other 
grounds Ex parte Morrow, 97 So. 
108, 210 Ala. 63. 

Del.—Joyce v. State, 139 A. 264, 3 W. 
W.Harr. 490. 

Ga.—Spencer v. State, 98 S.E.2d 94, 
96 Ga.App. 454. 

Ill.—People v. Jeffers, 25 N.E.2d 35, 
372 Ill. 590, certiorari denied Jef¬ 
fers v. People of State of Illinois, 
60 S.Ct. 1081, 310 U.S. 638, 84 L.Ed. 
1407. 

Ind.—Vorhis v. State, 116 N.E.2d 233, 
233 Ind. 105. 

Iowa.—State v. McDougal, 186 N.W. 

929, 193 Iowa 286. 

Me.—State v. Hamilton, 100 A.2d 
234, 149 Me. 218. 

N.J.—State v. Claymonst, 114 a. 155, 
96 N.J.Law 1, writ of error dis¬ 
missed, 117 A. 145, 97 N.J.Law 345. 

Prior existence 

(1) When existence of object, con¬ 
dition, quality, or tendency at given 
time is in Issue, evidence of prior 
existence thereof is admissible as in¬ 
dicating its probable persistence or 
continuance at later period. 

U.S.—U. S. v. Schneiderman, D.C. 
Cal., 106 F.Supp. 892. 

(2) It has been held, however, that 
a fixed rule cannot be prescribed as 
to time or conditions within which 
a prior existence is evidence of ex¬ 
istence at time in issue, and that 
whether evidence of a prior existence 
is received without preliminary 
showing as to influential circum¬ 
stances remaining same in interval 
depends entirely on case in hand. 
Ind.—Turrell v. State, 51 N.E.2d 359, 

221 Ind. 662. 

(3) Evidence as to nature or con¬ 
dition of property generally see in¬ 
fra § 617. 

63. Ala.—Smitherman v. State, 33 
So.2d 396, 33 Ala.App. 316—Ward 
v. State, 98 So. 208, 19 AlaApp. 
398, certiorari denied Ex parte 
Ward, 98 So. 210, 210 Ala. 366— 
Pressley v. State, 88 So. 291, 18 
Ala-App. 40—Pillar v. State, 74 So. 
398, 15 AlaJ^pp. 576. 

Cal.—People v. Harper, 156 P.2d 249, 
25 C.2d 862. 

People v. Whitlow, 96 P.2d 977, 
36 C.A.2d 31. 

Ill.—People v. Folignos, 153 N.E. 373, 
322 Ill. 304—People v. Lane, 133 
N.E. 267, 300 Ill. 422. 


Iowa.—State v. Knox, 18 N.W.2d 716, 
236 Iowa 499. 

Kan.—State v. Lentz, 277 P. 794, 128 
Kan. 314. 

La.—State v. Cole, 109 So. 505, 161 
La. 827—State v. Morgan, 65 So. 
747, 129 La. 154. 

Md.—Hitzelberger v. State, 197 A. 
605, 174 Md. 152. 

Mich.—People v. Lewis, 249 N.W. 
451, 264 Mich. 83. 

Mo.—State v. Knight, 206 S.W.2d 
330, 356 Mo. 1233. 

Pa.—Commonwealth v. Lawrence, 

127 A. 465, 282 Pa. 128. 

Vt.—State v. Vadney, 187 A. 381, 108 
Vt. 299. 

Va.—Boggs v. Commonwealth, 100 S. 

E.2d 766, 199 Va. 478. 

Wash.—State v. Schock, 250 P.2d 516, 
41 Wash.2d 572. 

Open, and visible connection 
Law requires an open and visible 
connection between principles and 
evidentiary facts, and that does not 
mean a necessary connection which 
would exclude all presumptive evi¬ 
dence, but does mean such as is rea¬ 
sonable and not latent or conjectur¬ 
al. 

Wash.—State v. Wilson, 231 P.2d 
288, 38 Wash.2d 593, certiorari de¬ 
nied Wilson v. State of Wash., 72 
S.Ct. 81, 342 U.S. 855, 96 L.Ed. 644, 
certiorari denied 72 S.Ct. 1044, 343 
U.S. 950, 96 L.Ed. 1352. 

Pair inference 

Test of relevancy is satisfied, if 
inference which it is sought to have 
drawn from testimony is a fair one. 
N.Y.—People v. Johnston, 127 N.E. 
186, 228 N.Y. 332, reargument de¬ 
nied 129 N.E. 918, 229 N.Y. 571. 
Inference dependent on view 

Where facts are such that jury, if 
permitted to hear them, may or may 
not make an inference pertinent to 
issue, according to view which they 
may take of them, in connection with 
other facts in evidence, they are 
such that jury should be permitted 
to hear them. 

Ga.—Garner v. State, 63 S.E.2d 225, 
83 GaApp. 178. 

63.5 N.Y.—People v. Nitzberg, 38 N. 
E.2d 490, 287 N.Y. 183, 138 A.L.R. 
1253, reargument denied 40 N.E.2d 
40, 287 N.Y. 754, 138 A.L.R. 1266. 

64. U.S.—Norcott v. U. S., C.C.A. 
Ill., 65 F.2d 913, certiorari denied 


U. S. v. Norcott, 54 S.Ct. 130, 290 
U.S. 694, 78 L.Ed. 597, U. S. v. 
Bennett, 54 S.Ct. 130, 290 U.S. 694, 
78 L.Ed. 597, U. S. v. Packer, 54 
S.Ct. 130, 290 U.S. 694, 78 L.Ed. 
597, U. S. v. Carroll, 54 S.Ct. 130, 
290 U.S. 694, 78 L.Ed. 597 and V. 
S. v. Needham, 54 S.Ct. 130, 290 TJ. 
S. 694, 78 L.Ed. 597. 

La.—State v. Russell, 108 So. 324, 
161 La. 167. 

Tex.—Easley v. State, 44 S.W.Sd 385, 
119 Tex.Cr. 408. 

65. Ill.—People v. Arendarczyk, 12 
N.E.2d 2, 367 Ill. 534. 

66 . U.S.—Shepard v. U. S., Kan., 54 
S.Ct. 22 , 290 U.S. 96, 78 L.Ed. 196. 

U. S. v. Weinberg, D.C.Pa., 129 
F.Supp. 514, affirmed 226 F.2d 161, 
certiorari denied 76 S.Ct. 305, 350 
U.S. 933, 100 L.Ed. 815. 

Slight relevancy 

Where offered evidence is of such 
slight relevancy as to confuse rather 
than illuminate, it should not be ad¬ 
mitted. 

Colo.—Patton v. People, 168 P.2d 266, 
114 Colo. 534. 

Acquittal on other charge 

In prosecution for offering and giv¬ 
ing a bribe to federal fishery patrol 
agent, evidence of acquittal of ac¬ 
cused on charge of illegal fishing in 
same area at about same time was 
properly excluded, since submission 
would have had a positive tendency 
to confuse and mislead jury. 

U.S.—Nordgren v. U. S., CJLAlaska, 
181 F.2d 718. 

67. Tex.—Broadnax v. State, 280 S. 
W. 219, 103 Tex.Cr. 160. 

68 . Ala.—Ellis v. State, 93 So. 334, 
IS Ala.App. 544. 

Colo.—Moss v. People, 18 P.2d 316, 
92 Colo. 88 . 

Conn.—State v. Simborski, 182 A. 

221, 120 Conn. 624. 

Idaho.—State v. Alford, 272 P. 1010, 
47 Idaho 162. 

Ind.—Diamond v. State, 144 N.E. 466, 
195 Ind. 285, stay of execution de¬ 
nied 144 N.E. 250, 195 Ind. 285. 
Pa.—Commonwealth v. Quaranta, 

145 A. 89, 295 Pa. 264. 

Evidence relevant on question of 
witness’ competency, an issue to be 
determined by the court, is not rele¬ 
vant or material on issue before ju¬ 
ry. 


'IQd 
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evidence that may be offered on an issue of fact inadmissible merely because it is repulsive. 68 * 25 Tes- 
depends on the nature of the issue to sustain which timony, if relevant to the issues in a prosecution, 
or against which it is offered. 68 * 5 The quantum may be introduced even though it parallels matter 

of evidence, if it is relevant to a fact in issue does alleged in a search warrant. 68 * 30 It is proper for 

not enter into the question of its admissibility, 68 * 10 accused to elicit facts concerning his status in so 
and evidence is relevant when no matter how weak far as it might tend to show responsibilities and re- 
it may be it tends to prove the issue before the lationships which in common experience would 
jury. 68 * 15 Evidence is relevant and admissible if it operate as a deterrent from the commission of 
shows possibility, capacity, probability, or certain- crime. 68 * 35 

ty.68.20 if evidence is relevant, it is admissible even j n accordance with the foregoing rules particu- 
though it may be of a nature which violates the lar evidence has been held to be relevant and ad- 

sensibilities of jurors, and evidence is not rendered missible to prove matters in issue; 68 * 40 but other 


Pa.—Commonwealtli v. Carey, 161 A. 
410, 105 Pa.Super. 362. 

68.5 Cal.—People v. Hess, 234 P.2d 
65, 104 C.A.2d 642, appeal dis¬ 
missed 72 S.Ct. 177, 342 U.S. 880, 
96 Li.Ed. 661. 

68.10 Cal.—People v. McMonigle, 
177 P.2d 745, 29 C.2d 730. 

Weight or probative value 

(1) On an inquiry as to admissi¬ 
bility of evidence, its weight or pro¬ 
bative value is not criterion or test, 
and if it tends even slightly to prove 
a fact relevant to any issue in case 
and material or forceful in deter¬ 
mination thereof, it Is admissible. 
W.Va.—State v. Bail, 88 S.E.2d 634, 

140 W.Va. 680. 

(2) Fact that proof beyond reason¬ 
able doubt is the ultimate require¬ 
ment in a prosecution for murder 
does not militate against value of in¬ 
dividual items of evidence which 
rise no higher than proof of possi¬ 
bility or probability. 

Or.—State v. Sack, 300 F.2d 427, 210 
Or. 552, appeal dismissed and cer¬ 
tiorari denied Sack v. State of Or., 
77 S.Ct. 1048, 353 U.S. 962, 1 L.Ed. 
2d 912. 

68.15 Cal.—People v. Hess, 234 P.2d 
65, 104 C.A.2d 642, appeal dis¬ 
missed 72 S.Ct. 177, 342 U.S. 880, 
96 L.Ed. 661. 

Deficiencies or weakness 

Evidence does not have to be in¬ 
fallible to be admissible, and if it is 
of aid to judge or jury, its deficien¬ 
cies or weaknesses are matters of 
defense which affect weight of evi¬ 
dence but do not determine admissi¬ 
bility. 

N.H.—State v. Roberts, 158 A.2d 458, 
102 N.H. 414. 

Indirect bearing on Issue 
To satisfy test of relevancy, it is 
not necessary that evidence should 
bear directly on issue, but evidence 
is admissible if it tends to prove Is¬ 
sue or constitutes link in chain of 
proof although it alone might not 
justify verdict in accordance with it, 
and evidence is admissible when it 
will shed a real, even though per¬ 


haps an indirect and feeble light on 
issues. 

N.C.—State v. Stone, 83 S.E.2d 543, 
240 N.C. 606. 

68.20 Or.—State v. Sack, 300 P.2d 
427, 210 Or. 552, appeal dismissed 
and certiorari denied Sack v. State 
of Oregon, 77 S.Ct. 1048, 353 U.S. 
962, 1 L.Ed.2d 912. 

68.25 Pa.—Commonwealth v. Loos¬ 
er, 156 A2d 905, 191 Pa.Super. 254. 

Purpose of trial is to determine 
facts, and facts cannot be avoided or 
ignored because they are not pleasant 
to contemplate or visualize. 

Pa.—Commonwealth v. Looser, supra. 

68.30 Md.—Noel v. State, 96 A2d 
7, 202 Md. 247—Berry v. State, 95 
A.2d 319, 202 Md. 62. 

68.35 Cal.—People v. Monge, 240 P. 
2d 432, 109 C.A.2d 141. 

68.40 U.S.—’Williams v. U. S. f C.A. 
Minn., 260 F.2d 125, certiorari de¬ 
nied 79 S.Ct. 596, 359 U.S. 918, 3 L. 
Ed.2d 579—U. S. v. Klock, C.AN.Y., 
210 F.2d 217—White v. U. S., C.A. 
Ala., 200 F.2d 509, certiorari denied 
73 S.Ct 1142, 345 U.S. 999, 97 L.Ed. 
1405, rehearing denied 74 S.Ct. 17, 
346 U.S. 843, 98 L.Ed. 363—U. S. v. 
Griffin, C.A.Pa., 176 F.2d 727, cer¬ 
tiorari denied 70 S.Ct. 478, 338 U.S. 
952, 94 L.Ed. 588, rehearing denied 
70 S.Ct. 559, 339 U.S. 916, 94 L.Ed. 
1341—Himmelfarb v. U. S., C.A. 
Cal., 175 F.2d 924, certiorari denied 
70 S.Ct. 103, 338 U.S. 860, 94 L.Ed. 
527, and Ormont v. U. S., 70 S.Ct 
103, 338 U.S. 860, 94 L.Ed. 527- 
Baker v. U. S., C.C.AArk., 115 F. 
2d 533, certiorari denied 61 S.Ct. 
711, 312 U.S. 692, 85 L.Ed. 1128, re¬ 
hearing denied 61 S.Ct. 731, 312 
U.S. 715, 85 L.Ed. 1145, and, C.C.A., 
motion denied 139 F.2d 721, rehear¬ 
ing denied 65 S.Ct 1399, 325 U.S. 
894, 89 L.Ed. 2005—Fasulo v. U. S., 
C.C.A.Cal., 7 F.2d 961, reversed on 
other grounds 47 S.Ct. 200, 272 
U.S. 620, 71 L.Ed. 443. 

Ala.—Flanigan v. State, 25 So.2d 
685, 247 Ala. 642. 

Cal.—People v. Hess, 237 P.2d 568, 
107 C.A.2d 407—People v. Hess, 234 
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P.2d 65, 104 C.A.2d 642, appeal dis¬ 
missed 72 S.Ct 177, 342 U.S. 880, 96 
L.Ed. 661. 

Conn.—State v. Smith, 82 A.2d 816, 
138 Conn. 196. 

Ga.—Williams v. State, 78 S.E.2d 521, 
210 Ga. 207—Holley v. State, 14 
S.E.2d 103, 191 Ga. 804, appeal dis¬ 
missed Holley v. State of Georgia, 
62 S.Ct. 73, 314 U.S. 576, 86 L.Ed. 
466. 

Olds v. State, 66 S.E.2d 396, 84 
Ga.App. 397. 

Hawaii.—Territory of Hawaii v. Wil¬ 
liams, 41 Hawaii 348. 

Ind.—Blue v. State, 67 N.E.2d 377, 224 
Ind. 394, certiorari denied 67 S.Ct 
976, 330 U.S. 840, 91 L.Ed. 1286. 
Mass.—Commonwealth v. Rudnick, 60 
N.B.2d 353, 318 Mass. 45. 

Miss.—Bellew v. State, 106 So.2d 146, 
appeal dismissed and certiorari de¬ 
nied Bellew v. Mississippi, 79 S.Ct 
1430, 360 U.S. 473, 3 L.Ed.2d 1531, 
rehearing denied 80 S.Ct. 43, 361 
U.S. 858, 4 L.Ed.2d 96. 

N.H.—State v. Cornwell, 91 A.2d 456, 
97 N.H. 446. 

Ohio.—Licavoli v. State, App., 34 N.B. 
2d 450. 

Or.—State v. Pace, 212 P.2d 755, 187 
Or. 498. 

Pa.—Commonweatlh v. Weiner, Quar. 

Sess., 51 Dauph.Co. 229. 

S.C.—State v. Malphrus, 151 S.E. 572, 
154 S.C. 386. 

Tex.—King v. State, Cr., 335 S.W.2d 
378—Meyer v. State, 276 S.W.2d 
286, 160 Tex.Cr. 521—Brinkley v. 
State, 228 S.W.2d 522, 154 Tex.Cr. 
466—Caviness v. State, 200 S.W.2d 
1017, 150 Tex.Cr. 296—Lynch v. 
State, 199 S.W.2d 172, 150 Tex.Cr. 
148—Kiel v. State, 83 S.W.2d 680, 
129 Tex.Cr. 99—Caldwell v. State* 
35 S.W.2d 165, 117 Tex.Cr. 145. 

Wis.—State v. Lombardi, 99 N.W.2d 
829, 8 Wis.2d 421. 

Evidence held admissible 

(1) In murder prosecution, where¬ 
in state contended that accused had 
killed police officer who was attempt¬ 
ing to arrest him, evidence that ar¬ 
rests were commonly made by two 
officers. 

La.—State v. Bickham, 121 So.2d 207, 
239 La. 1094. 
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particular evidence has under the circumstances i to the issues and properly excluded or improperly 
involved in the individual case been held irrelevant | admitted. 68 * 45 


(2) In murder prosecution, proof 
that accused’s accomplice was dead. 
Ill.—People v. Jackymiak, 46 N.E.2d 
.50, 381 Ill. 528. 

<3) In prosecution for assault with 
a pistol, testimony that accused was 
expert marksman. 

Cal.—People v. Brophy, 265 P.2d 503, 
122 C.A.2d 638. 

(4) In prosecution for evasion of 
income taxes and for aiding others to 
evade payment of income taxes, doc¬ 
uments, which tended to show that 
others had income which they had 
failed to report and that, therefore, 
there had been an attempt, in which 
accused had actively participated, to 
defeat their income taxes. 

U.S.—Fapadakis v. U. S., C.A.Cal., 
208 F.2d 945. 

(5) Evidence that accused had 
rented certain machines on a 50-50 
basis in one year was relevant on 
question of financial arrangements 
under which he had rented similar 
machines in other year. 

U.S.—U. S. v. Allied Stevedoring 
Corp., C.A.N.Y., 241 F.2d 925, cer¬ 
tiorari denied. Allied Stevedoring 
Corp. v. U. S., 77 S.Ct. 1282, 353 
U.S. 984, 1 L.Ed.2d 1143. 

Evidence as to legality of search 

(1) Evidence that officer conduct¬ 
ing search had a search warrant 
was admissible as tending to show 
that he acted under lawful authori¬ 
ty. “It Is immaterial whether the 
officer had a warrant to search the 
premises of the defendant.” 

Mass.—Commonwealth v. Kozlowsky, 
138 N.E. 14, 16, 243 Mass. 538. 

(2) Post office employee’s testi¬ 
mony that letter addressed to cer¬ 
tain street number, incorrectly stat¬ 
ed as in city, would be delivered at 
premises so numbered outside city, 
is admissible on question whether 
officer with search warrant so de¬ 
scribing premises could identify 
them with reasonable effort. 

U.S.—Chiaravalloti v. U. S.» C.C.A.U1., 
60 F.2d 192. 

68.45 U.S.—Dusky v. U. S., 271 F.2d 
385, reversed on other grounds 80 
S.Ct 788, 362 U.S. 402, 4 L.Ed.2d 
824—Wolfe v. U. S., C.A.Ky., 261 
F.2d 158—U. S. v. Courtney, C.A. 
N.Y., 257 F.2d 944, certiorari de¬ 
nied Courtney v. U. S. f 79 S.Ct. 316, 
358 U.S. 929, 3 L.Ed.2d 303—Duke 
v. U. S., C.A.Cal., 255 F.2d 721, cer¬ 
tiorari denied 78 S.Ct. 1361, 357 U.S. 
920, 2 L.Ed.2d 1365—Palmer v. U. 

S., CA..C 0 I 0 ., 229 F.2d 861, certio¬ 
rari denied 76 S.Ct. 546, 350 U.S. 
966, 100 Li.Ed. 1480, rehearing de¬ 
nied 76 S.Ct. 844, 351 U.S. 958, 100 
L.Ed. 1480—U. S. v. Indian Trailer 
Corp., CJLI11., 226 F.2d 595—Her¬ 
zog v. U. S„ CA.,CaL, 226 F.2d 561, 


adhered to 235 F.2d 664, certiorari 
denied 77 S.Ct. 54, 352 U.S. 844, 1 L. 
Ed.2d 59—Neill v. U. S., C.A.Neb., 
225 F.2d 174—U. S. v. Kretske, C.A. 

111., 220 F.2d 785, reversed on oth¬ 
er grounds 76 S.Ct. 51, 350 U.S. 807, 
100 L.Ed. 725—Yloutis v. U. S., C.A. 
La., 219 F.2d 782—Hartman v. U. S., 
C.A.Mo., 215 F.2d 386—Clark v. U. 

5., C.A.M 0 ., 211 F.2d 100, certiorari 
denied 75 S.Ct. 289, 348 U.S. 911, 
99 L.Ed. 714—U. S. v. Konovsky, 
C.A.I11., 202 F.2d 721—U. S. v. 
Stoehr, OA.Pa., 196 F.2d 276, 33 
A.L.R.2d 836, certiorari denied 73 
S.Ct 28, 344 U.S. 826, 97 L.Ed. 643 
—Iva Ikuko Toguri D’Aquino v. U. 

S., C.A.Cal., 192 F.2d 338, certio¬ 
rari denied 72 S.Ct. 772, 343 U.S. 
935, 96 L.Ed. 1343, rehearing de¬ 
nied 72 S.Ct 1053, 343 U.S. 958, 96 
L.Ed. 1358, rehearing denied 73 S. 
Ct. 786, 345 U.S. 931, 97 L.Ed. 1361, 
and rehearing denied, C.A., 203 F. 
2d 390—U. S. v. Platt, C.A.N.Y., 182 
F.2d 469—Daigle v. U. S., C.A.N.H., 
181 F.2d 311—U. S. v. Lustig, C.C. 
A.N.Y., 163 F.2d 85, certiorari de¬ 
nied 68 S.Ct. 88, 332 U.S. 775, 92 
L.Ed. 360, rehearing denied 68 S. 
Ct. 106, 332 U.S. 812, 92 L.Ed. 390 
—Presley v. U. S., C.C.A.Cal., 148 F. 
2d 634—U. S. v. Maggio, C.C.A.N.J., 
126 F.2d 155, certiorari denied Mag¬ 
gio v. U. S., 62 S.Ct. 1275, 316 U.S. 
686, 86 L.Ed. 1758—Anderson v. U. 

S., C.CA.Tenn., 124 F.2d 58, re¬ 
versed on other grounds 63 S.Ct. 
599, 318 U.S. 350, 87 L.Ed. 829— 
Nigro v. U. S., C.C.A.Mo., 117 F.2d 
624, 133 A.L.R. 1128. 

Ala.—Maund v. State, 48 So.2d 553, 
254 Ala. 452—Alberson v. State, 47 
So.2d 182, 254 Ala. 87—Stallings v. 
State, 32 So.2d 236, 249 Ala. 580. 

Peyton v. State, App., 120 So.2d 
415, certiorari denied, Sup., 120 So. 
2d 429—Graham v. State, App., 115 
So.2d 289—Mabry v. State, 110 So. 
2d 250, certiorari dismissed 110 
So.2d 260, 268 Ala. 660—Metcalf v. 
State, App., 108 So.2d 435, certio¬ 
rari denied 108 So.2d 446, 268 Ala. 
533—Jordan v. State, 103 So.2d 815, 
39 Ala.App. 469—Turner v. State, 
98 So.2d 69, 39 Ala.App. 295—Bur¬ 
ton v. State, 69 So.2d 477, 37 Ala. 
App. 396—Esdale v. State, 68 So.2d 
512, 37 Ala.App. 48, affirmed 68 So. 
2d 519, 260 Ala. 45—Tanner v. 
State, 66 So.2d 827, 37 Ala.App. 
256, reversed on other grounds 66 
So.2d 836, 259 Ala. 306—McClus- 
key v. State, 48 So.2d 68, 35 Ala. 
App. 456—Miller v. State, 41 So.2d 
432, 34 Ala.App. 483—Woodard v. 
State, 40 So.2d 737, 34 Ala.App. 
391, certiorari denied 40 So.2d 741, 
252 Ala. 326—Hayes v. State, 33 
So.2d 744, 33 Ala.App. 364—Shew- 
bart v. State, 32 So.2d 241, 33 Ala. 

392 


App. 195, certiorari denied 32 So. 
2d 244, 249 Ala. 572—Davis v. State, 
31 So.2d 377, 33 Ala.App. 188— 
Garrett v. State, 31 So.2d 151, 33 
Ala.App. 168—Kelley v. State, 26 
So.2d 633, 32 AlsuApp. 408—Lovett 
v. State, 14 So.2d 837, 31 Ala.App. 
210, certiorari denied 14 So.2d 838, 
244 Ala. 601—Beck v. State, 197 So! 
42, 29 Ala.App. 410, reversed on 
other grounds 197 So. 43, 240 Ala 
19—Sexton v. State, 196 So. 742, 
29 Ala.App. 336, certiorari denied 
196 So. 746, 239 Ala. 662—Smith 
v. State, 195 So. 290, 29 AlaA.pp, 
212, certiorari denied 195 So. 293, 
239 Ala. 301. 

Ariz.—State v. Lubetkin, 276 P.2d 520, 
78 Ariz. 91—State v. Cassady, 190 
P.2d 501, 67 Ariz. 48. 

Ark.—McClure v. State, 215 S.W.2d 
524, 214 Ark. 159. 

Cal.—People v. Carmen, 273 P.2d 521, 
43 C.2d 342—People v. Kynette, 
104 P.2d 794, 15 C.2d 731, certiorari 
denied Kynette v. People of State 
of California, 61 S.Ct. 806, 312 U.S. 
703, 85 L.Ed. 1136. 

People v. Morris, 344 P.2d 333, 
174 C.A.2d 193—People v. Laisne, 
329 P.2d 725, 163 C.A.2d 554—Peo¬ 
ple v. Olds, 315 P.2d 881, 154 C-A. 
2d 78—People v. Hassen, 301 P.2d 
80, 144 C.A.2d 334—People v. Tor¬ 
res, 295 P.2d 904, 140 C.A.2d 751- 
People v. Baird, 286 P.2d 832, 185 
C.A.2d 109—People v. Perez, 276 
P.2d 72, 128 C.A.2d 750—People v. 
Pittullo, 263 P.2d 706, 116 C.A.2d 
373—People v. White, 253 P.2d 
108, 115 C.A.2d 828—People v. Gold¬ 
berg, 242 P.2d 116, 110 C.A.2d 17- 
People v. Jackson, 234 P.2d 766, 106 
C.A.2d 114—People v. Bennett, 209 
P.2d 417, 93 C.A.2d 549—People v. 
Van Wyke, 206 F.2d 53, 91 C.A.2d 
839—People v. Moranda, 197 P.2 d 
394, 87 C.A.2d 703, certiorari denied 
70 S.Ct. 991, 339 U.S. 971, 94 L.Ed. 
1379—People v. Ramsey, 189 P.2d 
802, 83 C.A.2d 707—People v. Rich¬ 
ards, 168 P.2d 435, 74 C.A.2d 279- 
People v. Zammora, 152 P.2d 180, 
66 C.A.2d 166—People v. Kauffman, 
119 P.2d 998, 48 C.A.2d 393—People 
v. Alexander, 106 P.2d 450, 41 C.A. 
2d 275, rehearing denied 106 P.2d 
916, 41 C.A.2d 275—People v. Lath- 
rop, 99 P.2d 330, 37 C.A.2d 341. 

Conn.—State v. Silver, 93 A.2d 154, 
139 Conn. 234. 

D.C.—Beasley v. U. S., 218 F.2d 366, 
94 U.S.App.D.C. 406, certiorari de¬ 
nied 75 S.Ct. 584, 349 U.S. 907, 99 
L.Ed. 1243—Guthrie v. U. S., 207 
F.2d 19, 92 U.S.App.D.C. 361. 

Davenport v. District of Colum¬ 
bia, Mun.App., 65 A.2d 209, appeal 
denied 180 F.2d 909, 85 U.S.App.D.C. 
430—Watkins v. District of Colum* 
bia, Mun.App., 60 A.2d 227. 
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Testimony by accused . Testimony by accused is | subject to general rules as to the necessary rele- 


Ga.—Waller v. State, 99 S.E.2d 113, 
213 Ga. 291—Henderson v. State, 
70 S.E.2d 713, 209 Ga. 72—Wal- 
thour v. State, 13 S.E.2d 659, 191 
Ga. 613. 

Burke v. State, 47 S.E.2d 116, 76 
Ga.App. 612—Loomis v. State, 51 
S.E.2d 13, 78 Ga.App. 153—Dorsey 
v. State, 36 S.E.2d 178, 73 Ga.App. 
271. 

Idaho.—State v. Wilson, 304 P.2d 644, 
78 Idaho 385. 

Ill.—People v. Epping, 162 N.E.2d 
366, 17 Ill.2d 557—People v. Har¬ 
ris, 161 N.E.2d 809, 17 I11.2d 446, 
certiorari denied Harris v. Illinois, 
80 S.Ct. 755, 362 TJ.S. 928, 4 L.Ed. 
2d 747—People v. Moretti, 129 N.E. 
2d 709, 6 I11.2d 494, certiorari de¬ 
nied Moretti v. People of State of 
Illinois, 78 S.Ct 794, 356 U.S. 947, 
2 L.Ed.2d 822. 

People v. Moe, 54 N.E.2d 638, 322 
IlLApp. 696. 

Ind.—Craig v. State, 140 N.E.2d 881, 
236 Ind. 434—Knopp v. State, 120 
N.E.2d 268, 233 Ind. 435—Marshall 
v. State, 83 N.E.2d 763, 227 Ind. 
1—Kelley v. State, 78 N.E.2d 547, 
226 Ind. 148—Burris v. State, 34 
N.E.2d 928, 218 Ind. 601. 

Iowa.—State v. Spridgen, 43 N.W.2d 
192, 241 Iowa 828—State v. Hild, 39 
N.W.2d 139, 240 Iowa 1119—State 
v. Murray, 28 N.W.2d 498, 238 
Iowa 861. 

Kan.—State v. Barnett, 137 P.2d 133, 
156 Kan. 746. 

Ky.—Rhye v. Commonwealth, 263 S. 
W.2d 923—Stacy v. Commonwealth, 
254 S.W.2d 917—Helton v. Com¬ 
monwealth, 244 S.W.2d 762—Ne 
Camp v. Commonwealth, 225 S.W. 
2d 109, 311 Ky. 676—Jarvis v. Com¬ 
monwealth, 206 S.W.2d 831, 306 Ky. 
190—Clatos v. Commonwealth, 184 
S.W.2d 125, 298 Ky. 851—Mills v. 
Commonwealth, 171 S.W.2d 38, 294 
Ky. 92—Hamilton v. Common¬ 
wealth, 167 S.W.2d 56, 292 Ky. 307 
—Toncray v. Commonwealth, 165 
S.W.2d 8, 291 Ky. 471—Robinson 
v. Commonwealth, 149 S.W.2d 502, 
285 Ky, 838—Bradley v. Common¬ 
wealth, 148 S.W.2d 737, 285 Ky. 
579. 

La.—State v. Howard, 116 So.2d 43, 
238 La. 595, certiorari denied How¬ 
ard v. Louisiana, 80 S.Ct. 138, 361 
U.S. 875, 4 L.Ed.2d 113—State v. 
Melerine, 109 So.2d 471, 236 La. 930 
—State v. Di Vincenti, 93 So.2d 676, 
232 La. 13—State v. Di Vincenti, 73 
So.2d 806, 225 La. 689—State v. 
Chevallier, 35 So.2d 135, 213 La. 
528—State v. Krieger, 33 So.2d 58, 
212 La. 527, certiorari denied 68 
S.Ct. 1070, 334 U.S. 815, 92 L.Ed. 
1746—State v. Kaufman, 30 So.2d 
337, 211 La. 517—State v. Borde, 
25 So.2d 736, 209 La. 905. 

Md.—Le Faivre v. State, 116 A.2d 
368, 208 Md. 52, reheard 118 A.2d 


639, 208 Md. 52—Schanker v. State, 
116 A.2d 363, 208 Md. 15—Hopkins 
v. State, 69 A.2d 456, 193 Md. 489, 
appeal dismissed 70 S.Ct. 797, 339 
U.S. 940, 94 L.Ed. 1357—Perrera v. 
State, 40 A.2d 53, 184 Md. 51— 
Pearson v. State, 31 A.2d 624, 182 
Md. 1. 

Mass.—Commonwealth v. Galvin, 80 
N.E.2d 825, 323 Mass. 205—Com¬ 
monwealth v. Moore, 80 N.E.2d 24, 
323 Mass. 70—Commonwealth v. 
Giacomazza, 42 N.E.2d 506, 311 

Mass. 456—Commonwealth v. Lam- 
mi, 37 N.E.2d 250, 310 Mass. 159. 

Mich.—People v. Mosley, 61 N.W.2d 
785, 338 Mich. 559. 

Minn.—State v. Ewing, 84 N.W.2d 
904, 250 Minn. 436—State v. Sol- 
tau, 2 N.W.2d 155, 212 Minn. 20. 

Miss.—Hawkins v. State, 80 So.2d 1, 
224 Miss. 309—Martin v. State, 19 
So.2d 488, 197 Miss. 96. 

Mo.—State v. Parker, 324 S.W.2d 717 
—State v. Churchill, 299 S.W.2d 
475—State v. Clark, 277 S.W.2d 
593—State v. Mayberry, 272 S.W. 
2d 236—State v. Politte, 249 S.W. 
2d 366—State v. Brown, 227 S.W.2d 
646, 360 Mo. 104. 

Mont.—State v. Haley, 318 P.2d 1084, 
132 Mont. 366. 

N.J.—State v. Emery, 142 A.2d 874, 
27 N.J. 348—State v. Roscus, 109 
A.2d 1, 16 N.J. 415. 

Bower v. State, 53 A.2d 357, 135 
N.J.Law 564—State v. Newman, 24 
A.2d 206, 128 N.J.Law 82. 

N.M.—State v. Brown, 347 P.2d 320, 
66 N.M. 301. 

N.Y.—People v. Whitfield, 160 N.Y. 
S.2d 639, 3 A.D.2d 768, affirmed 148 
N.E.2d 303, 4 N.Y.2d 694, 171 N.Y. 
S.2d 87—People v. Penner, 127 N. 
Y.S.2d 606, 283 App.Div. 731—Peo¬ 
ple v. Hetenyi, 98 N.Y.S.2d 990, 277 
App.Div. 310, affirmed 95 N.E.2d 
819, 301 N.Y. 757. 

N.C.—State v. Jones, 100 S.E.2d 845, 
247 N.C. 260—State v. Needham, 71 
S.E.2d 29, 235 N.C. 555. 

N.D.—State v. Maresch, 27 N.W.2d 1, 
75 N.D. 229. 

Ohio.—State v. Viola, App., 82 N.E.2d 
306, appeal dismissed 76 N.E.2d 
715, 148 Ohio St. 712, certiorari de¬ 
nied 68 S.Ct. 1070, 334 U.S. 816, 92 
L.Ed. 1746—State v. Sweet, App., 
36 N.E.2d 13. 

Okl.—Spradling v. State, 229 P.2d 
212, 93 Okl.Cr. 431—State v. Sand- 
fer, 226 P.2d 438, 93 Okl.Cr. 228— 
Kilpatrick v. State, 213 P.2d 584, 
90 Okl.Cr. 276—Finley v. State, 181 
P.2d 849, 84 Okl.Cr. 309—Nichols v. 
State, 135 P.2d 352, 76 Okl.Cr. 178 
—McKee v. State, 132 P.2d 173, 75 
Okl.Cr. 390. 

Or.—State v. Opie, 170 P.2d 736, 179 
Or. 187. 

Pa.—Commonwealth v. Woods, 79 A. 
2d 408, 366 Pa. 618. 
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Commonwealth v. Davis, Quar. 
Sess., 52 Dauph.Co. 113—Common¬ 
wealth v. Weiner, Quar.Sess., 51 
Dauph.Co. 229—Commonwealth ex 
rel. Crucian! v. Meyers, Com.PL, 66 
Lack.Jur. 13. 

R. I.—State v. Lorenzo, 48 A.2d 407, 
72 R.I. 175, reargument denied 49 
A.2d 316, 72 R.I. 175. 

S. C.—State v. Langley, 114 S.E.2d 
506—State v. Anderson, 93 S.E.2d 
210, 229 S.C. 403. 

Tenn.—Venable v. State, 298 S.W.2d 
721, 201 Tenn. 262—Colbaugh v. 
State, 216 S.W.2d 741, 188 Tenn. 
103. 

Tex.—Lee v. State, Cr., 321 S.W.2d 
577—Huggins v. State, 293 S.W.2d 
779, 163 Tex.Cr. 522—McKinnon v. 
State, 261 S.W.2d 335, 159 Tex.Cr. 
65—Miers v. State, 251 S.W.2d 404, 
157 Tex.Cr. 672—Collins v. State, 
235 S.W.2d 901, 155 Tex.Cr. 406— 
Shafer v. State, 209 S.W.2d 599, 
161 Tex.Cr. 558—Compton v. State* 
186 S.W.2d 74, 148 Tex.Cr. 204— 
Dinklage v. State, 185 S.W.2d 573, 
148 Tex.Cr. 123—Lawson v. State, 
185 S.W.2d 439, 148 Tex.Cr. 140— 
Crowley v. State, 174 S.W.2d 321, 
146 Tex.Cr. 269—Stone v. State, 
171 S.W.2d 364, 146 Tex.Cr. 70- 
Williams v. State, 168 S.W.2d 261, 
145 Tex.Cr. 406—Hoxsey v. State, 
159 S.W.2d 886, 143 Tex.Cr. 508— 
Nevil v. State, 157 S.W.2d 884, 143 
Tex.Cr. 200—West v. State, 147 S. 
W.2d 791, 141 Tex.Cr. 233—Dun¬ 
can v. State, 146 S.W.2d 749, 140 
Tex.Cr. 606—Faulkner v. State, 137 
S.W.2d 1039, 138 Tex.Cr. 632. 

Vt.—State v. Persons, 46 A.2d 854, 
114 Vt. 435. 

Va.—Boggs v. Commonwealth, 100 S. 
E.2d 766, 199 Va. 478—Saunders v. 
Commonwealth, 45 SH.2d 307, 186 
Va. 1000. 

Wash.—State v. Collins, 314 P.2d 
660, 50 Wash.2d 740—State v. Fair¬ 
banks, 171 P.2d 845, 25 Wash.2d 
686 . 

Particular evidence 

(1) In prosecution on charge of 
falling to stop and render aid to per¬ 
son struck by accused’s automobile, 
accused’s evidence offered for pur¬ 
pose of proving that one struck by 
accused’s automobile was drunk on 
night of the accident. 

Tex.—Taylor v. State, 196 S.W.2d 
925, 149 TexXJr. 552. 

(2) Testimony of accused’s mother 
called as a witness by him, in re¬ 
sponse to inquiry by defense counsel 
that so far as she was able she 
would see to it that accused would 
be a faithful and law-abiding citi¬ 
zen. 

Tex.—Farrell v. State, 215 S.W.2d 
625, 152 Tex.Cr. 488. 

(3) Evidence with respect to any 
offense accused's brother may have 
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vancy of evidence, and it may or should be excluded 
where it has no bearing on the matters in issue. 68 * 50 
Under a constitutional provision conferring the 
right on accused to be heard by himself or counsel 
or both, accused is given a wider latitude in testify¬ 
ing for himself than is accorded to mere witnesses 
tinder judicial or statutory rules of evidence, and 
he should be allowed to adduce pertinent facts which 
have direct and material relation to the merits of the 
defense which he interposes without too strict an 
application of such rules although he has not an un¬ 
limited right to testify as to irrelevant matters. 69 

b. Collateral Facts and Issues 

Although as a general rule evidence of collateral mat- 
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ters Is Inadmissible, at least In appropriate circumstances 
the court In its discretion may admit such evidence. 

It has been broadly stated that evidence of col¬ 
lateral facts not directly connected with the subject 
matter under investigation, 70 or facts which would 
introduce a collateral issue in the case, 71 are inad¬ 
missible; an accused on trial for crime, however 
guilty, may insist that the prosecution establish his 
guilt, by competent evidence in strict compliance 
with the law, unaffected by implication or innuendo 
flowing from collateral matters. 71 * 5 However, as 
appears infra § 604, it is generally recognized that 
circumstantial evidence is admissible to prove the 
facts in issue, and it has been held that evidence as 
to collateral facts relevant to the issue being 
tried is admissible, 72 at least in cases involving 


committed some years prior to of¬ 
fense alleged to have been commit¬ 
ted by accused, and anything ac¬ 
cused may have done to another per¬ 
son which had no connection with 
offense for which he was on trial. 
Tex.—Harrell v. State, 218 S.W.2d 
466, 153 Tex.Cr. 141. 

(4) In prosecution for possession 
of whiskey In dry area for purposes 
of sale, evidence as to wishes of peo¬ 
ple of community with respect to 
conviction. 

Tex.—Cox v. State, 247 S.W.2d 262, 
157 Tex.Cr. 134. 

(5) In prosecution for violation of 
false statement statute, proffered evi¬ 
dence that government agents had re¬ 
peatedly visited accused and had 
discovered no wrongdoing other than 
as charged in Indictment. 

U.S.—U. S. v. Sorkin, CA.N.Y., 275 
F.2d 330. 

(6) In prosecution for receiving 
stolen goods, fact that a witness had 
given testimony in an unrelated case 
which testimony had been stricken 
on ground that witness violated in¬ 
structions of court about conversing 
with witnesses. 

Ariz.—State v. Hull, 132 P.2d 436, 60 
Ariz. 124. 

(7) In prosecution of father for 
carnal abuse of daughter, testimony 
of a married daughter, who allegedly 
became pregnant by father, that fa¬ 
ther procured her abortion. 

Ala.—Lee v. State, 18 So.2d 706, 246 
Ala. 69. 

(8) Where accused's wife was 
called as a witness for the state in 
prosecution for the statutory rape 
of accused's daughter, cross-exami¬ 
nation of wife as to her own personal 
misconduct with other men. 

Colo.—Harris v. People, 160 F.2d 372, 
113 Colo. 511. 

68.50 Cal.—People v. Roberts, 123 
P.2d 628, 60 C.A2d 558. 

Colo.—Fox v. People, 130 P.2d 695, 
110 Colo. 64. 


Ill.—People v. Jackymiak, 46 N.E. 2d 
50, 381 Ill. 528. 

Ky.—Fryman v. Commonwealth, 159 
S.W.2d 426, 289 Ky. 540. 

Tex.—Gomez v. State, 166 S.W.2d 
699, 145 Tex.Cr. 168—Moore v. 

State, 151 S.W.2d 595, 142 Tex.Cr. 
99. 

69. Fla.—Deeb v. State, 179 So. 894, 
131 Fla. 362. 

70. U.S.—U. S. v. Franklin, D.C. 
Ohio, 170 F.Supp. 503—U. S. v. 
Stoehr, D.C.Pa., 100 F.Supp. 143, 
affirmed, C.A., 196 F.2d 276, 33 A.L. 

R. 2d 836, certiorari denied Stoehr 
v. U. S., 73 S.Ct. 28, 344 U.S. 826, 
97 L.Ed. 643. 

Ark.—Tullis v. State, 257 S.W. 380, 
162 Ark. 116. 

D.C.—Guthrie v. U. S., 207 F.2d 19, 
92 U.S.App.D.C. 361. 

Ill.—People v. King, 114 N.E. 601, 
276 Ill. 138. 

Ky.—Hodge v. Commonwealth, 159 

S. W.2d 422, 289 Ky. 548. 

Md.—Pearson v. State, 31 A.2d 624, 
182 Md. 1—Hitzelberger v. State, 
197 A. 605, 608, 174 Md. 152, 

Mo.—State v. Conway, 154 S.W.2d 
128, 348 Mo. 580. 

N.C.—State v. Godwin, 32 S.E.2d 
609, 224 N.C. 846. 

Or.—State v. Opie, 170 F.2d 736, 179 
Or. 187. 

Ya.—Boggs v. Commonwealth, 100 S. 

E.2d 766, 199 Va. 478. 

16 C.J. p 543 note 43. 

Details of Isolated collateral 
transactions cannot ordinarily be 
proved. 

Tex.—Honea v. State, 280 S.W. 819, 
103 Tex.Cr. 242. 

Evidence as to collateral matter held 
properly excluded 

La.—State v. Shuff, 3 So.2d 278, 198 
La. 67. 

Mass.—Commonwealth v. McCarthy, 
172 N.E. 97, 273 Mass. 107. 

Pa.—Commonwealth v. Esterbrook, 
14 Pa.Dist. & Co. 312, 12 Erie Co. 
264. 


71. Ariz.—State v. Little, 350 P.2d 
756. 

Cal.—People v. McCaughan, 317 P.2d 
974, 49 C.2d 409. 

People v. Jennings, 298 P.2d 56, 
142 C.A.2d 160—People v. Howes, 
222 P.2d 969, 99 C.A.2d 808. 

Ill.—People v. Straus, 125 N.E. 339, 
290 Ill. 259. 

Md.—Basoff v. State, 119 A.2d 917, 
208 Md. 643. 

Mont.—State v. Collett, 167 P.2d 584, 
118 Mont. 473. 

N.J.—State v. Hatch, 91 A.2d 273, 21 
N.J.Super. 394. 

Okl.—Ryan v. State, 258 P.2d 1208, 
97 Okl.Cr. 119—Kilpatrick v. State, 
213 P.2d 584, 90 Okl.Cr. 276. 

16 C.J. p 543 note 44. 

71.5 Pa.—Commonwealth v. Stein¬ 
berg, 150 A.2d 131, 189 Pa.Super. 
381. 

72. U.S.—Banning v. TJ. S., C.C.A. 
Mich., 130 F.2d 330, certiorari de¬ 
nied 63 S.Ct. 434, 317 U.S. 695, 87 
L.Ed. 556. 

Cal.—People v. Peccole, 268 P. 473, 
92 C.A. 470—People v. Billings, 168 
P. 396, 34 C.A. 549. 

Ind.—Shneider v. State, 40 N.E.2d 
322, 220 Ind. 28. 

Mass.—Commonwealth v. Cohan, 29 
N.E.2d 693, 307 Mass. 179. 

N.D.—State v. Heaton, 217 N.W. 531, 
56 N.D. 357. 

Evidence relating to another trial 
Relevant and pertinent evidence is 
never Incompetent simply because it 
relates to another trial. 

N.Y.—People v. Creighton, 2 N.E.2d 
650, 271 N.Y. 263. 

Conflict in evidence 
Where there is direct conflict in 
evidence relating to material issue, 
any collateral fact or circumstance 
tending in any reasonable degree to 
establish probability or improbabil¬ 
ity of the fact In issue is relevant 
evidence and admissible for consid¬ 
eration of jury. 

Neb.—Smith v. State, 99 N.W.2d 8, 
169 Neb. 199. 
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fraud, 73 or in cases where the guilt of accused de¬ 
pends on the intent, purpose, or design with which 
an act is done, 74 or on his guilty knowledge there¬ 
of.^ 

If evidence is admissible for any reason, the fact 
that it also incidentally raises an irrelevant issue 
does not make its admission error. 75 - 5 While a fact 
does not become relevant merely because its exist¬ 
ence is consistent with a party’s contentions, a col¬ 
lateral fact is relevant and admissible when it tends 
to render probable the contention of the party pro¬ 
ducing it, and the court may receive aid from evi¬ 
dence which in itself is not relevant to any issue in 
the case, but which is corroborative of other evi¬ 
dence on a disputed point. 76 * 10 How far collateral 
facts may be admitted properly in evidence depends 
on the peculiar features of the case being tried, 76 
and the trial court has a wide discretion in the ad¬ 
mission or exclusion of evidence of collateral mat¬ 
ters. 76 - 6 

To render evidence of collateral facts relevant 
there must be some natural, necessary, or logical 
connection between them and the inference or result 
which they are designed to establish, 77 and all evi¬ 
dence of collateral facts which do not sustain or 
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impeach a reasonable presumption as to the facts 
in issue should be excluded. 78 Facts which are ob¬ 
viously irrelevant and prejudicial should be ex¬ 
cluded regardless of the discretion of the court with 
respect to admission of facts collateral to the main 
issue. 78 - 5 However, the competency of a collateral 
fact to be used as the basis of legitimate argument 
is not to be determined by the conclusiveness of 
the inferences it may afford in reference to the liti¬ 
gated fact; it is enough if these may tend, even in 
a slight degree, to elucidate the inquiry, or to assist, 
even though remotely, to a determination probably 
founded in truth. 78 - 10 

c. Evidence Calculated To Create Prejudice or 
Sympathy 

Evidence which has no tendency, or only a slight 
tendency, to establish the guilt or Innocence of the ac¬ 
cused, and which can serve only to prejudice or mislead, 
or excite the minds and Inflame the passions of the Jury, 
should be excluded. 

Evidence which has no tendency, or only a slight 
tendency, to establish the guilt or innocence of ac¬ 
cused, and which, if effective at all, could serve 
only to prejudice or mislead, or excite the minds 
and inflame the passions of the jury, should not be 


73. U.S.—Roberts v. U. S., C.C.A.Va. f 
137 F.2d 412, certiorari denied 64 
S.Ct. 80, 320 U.S. 768, 88 L.Ed. 459. 

Moffatt v. XJ. S., Mo., 232 F. 522, 
146 C.C.A. 480. 

Limitation 

“Collateral proof of another of¬ 
fense by another party is permis¬ 
sible only, under the wide latitude 
of inquiry allowed where the issue 
is fraud, to aid in determining mo¬ 
tive or guilty knowledge and intent, 
and should be guardedly restricted 
to that single purpose.*' 

Mich.—People v. Willson, 171 N.W. 
474, 477, 205 Mich. 28. 

74. Ala.—Cline v. State, 148 So. 172, 
25 AlaA.pp. 433. 

R.I.—State v. Colangelo, 179 A. 147, 
55 R.I. 170. 

16 C.J. p 543 note 46. 

Admissibility of evidence of other 
offenses to show intent, malice, or 
motive see infra 5§ 686, 687. 

75. Ala.—Cline v. State, 148 So. 172, 
25 Ala.App. 433. 

R.I.—State v. Colangelo, 179 A. 147, 
55 R.I. 170. 

Admissibility of evidence of other 
offenses to show guilty knowledge 
see infra § 685. 

75.5 Ariz.—Walker v. State, 102 P. 

2d 92, 55 Ariz. 399. 

75.10 Ga.—Garner v. State, 63 S.E. 
2d 225, 83 Ga.App. 178. 

76. Kan.—State v. Moore, 95 P. 409, 
77 Kan. 736. 


R.I.—State v. Colangelo, 179 A. 147, 
55 R.I. 170. 

Caution should be exercised in ad¬ 
mitting evidence of incidental facts 
to prove guilty knowledge, intent, 
motive, design, or plan. 

R.I.—State v. Colangelo, supra. 

Cases depending on circumstantial 
evidence 

Usually evidence of collateral 
facts is confined to cases where the 
prosecution is required to resort to 
circumstantial evidence to connect 
accused with the offense. 

Kan.—State v. Moore, 95 P. 409, 77 
Kan. 736. 

76J5 U.S.—'U. S. v. National City 
Lines, C.A.I11., 186 F.2d 562, certio¬ 
rari denied National City Lines v. 
U. S., 71 S.Ct. 735, 841 U.S. 916, 
95 L.Ed. 1351. 

Hawaii.—Territory of Hawaii v. Lii, 
39 Hawaii 674. 

Md.—Pearson v. State, 31 A.2d 624, 
182 Md. 1. 

Mass.—Commonwealth v. Lucas, 126 
N.E.2d 804, 332 Mass. 594—Com¬ 
monwealth v. Cohan, 29 N.E.2d 
693, 307 Mass. 179. 

Limited inquiry 

Inquiry as to collateral matters 
may be permitted to some extent in 
discretion of trial court to show in¬ 
terest and sometimes to explain tes¬ 
timony of witness. 

Minn.—State v. Pavlovich, 71 N.W.2d 
173, 245 Minn. 78. 
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Discretion held not abused 
In prosecution for interstate trans¬ 
portation of sixteen-year-old girl for 
immoral purposes, wherein accused 
testified that prior to the transporta¬ 
tion he left instructions with his at¬ 
torney to file a complaint for divorce 
against accused’s wife which suit 
was never instituted, exclusion of 
written statement which accused 
gave to his attorney as information 
on which to base the divorce suit was 
not an abuse of discretion since it re¬ 
lated to a collateral matter. 

U.S.—Sedam v. U. S., C.C-A.Utah, 116 ‘ 
F.2d 80. 

77. Idaho.—State v. McLennan, 231 
P. 718, 40 Idaho 286. 

78. Ill.—People v. Wilson, 81 N.E.2d 
445, 400 Ill. 603—People v. Lane, 
133 N.E. 267, 300 HI. 422. 

Md.—Hopkins v. State, 69 A.2a 456, 
193 Md. 489, appeal dismissed 70 
S.Ct. 797, 339 U.S. 940, 94 L.Ed. 
1357—Pearson v. State, 31 A.2d 
624, 182 Md. 1. 

Fa.—Aungst v. Alleman, Com.PL, 48 
Lanc.L.Rev. 200. 

Commonwealth v. Sahm, Quar. 
Sess., 48 Lanc.L.Rev. 191. 

78.5 Md.—Pearson v. State, 31 A.2d 
624, 182 Md. 1. 

78.10 Fla.—Astrachan v. State, 28 
So.2d 874, 158 Fla. 457—Mobley v. 
State, 26 So. 732, 41 Fla. 62L 
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admitted. 79 Thus evidence offered solely for the | purpose of creating 1 sympathy for accused, 80 or the 


79. U.S.—Scott V. IT. S., C.A.Ga., 263 
F.2d 398—U. S. v. Tomaiolo, C.A. 
N.Y., 249 F.2d 683—Blumberg v. U. 
S. f CA.Fla., 222 F.2d 496—^Hart¬ 
man v. U. S., CA.Mo., 215 F.2d 386 
—McRaye v. U. S., C.CAAlaska, 

163 F.2d 868—U. S. v. Sager, C.C. 
A.N.Y., 49 F.2d 725—Steinberg v. 
U. S. f C.CA.N.Y., 14 F.2d 564. 

Wierse v. U. S. ( S.C., 252 F. 435, 

164 C.CA. 359, certiorari denied 39 
S.Ct. 10, 248 U.S. 568, 63 L.Ed. 425. 

Ala.—Madison v. State, App., 109 So. 
2d 749, certiorari denied 109 So.2d 
755, 268 Ala. 699—Taylor v. State, 
179 So. 646, 28 AlaApp. 112—Pate 
v. State, 173 So. 393, 27 AlaApp. 
319, certiorari denied 173 So. 394, 
234 Ala. 1—-Wilson v. State, 117 
So. 615, 22 AlaApp. 554—Crisp v. 
State, 109 So. 282, 21 AlaApp. 449, 
reversed on other grounds 109 So. 
287, 215 Ala. 2—Hill v. State, 101 
So. 298, 20 AlaApp. 197. 

Ariz.—State v. Polan, 278 P.2d 432, 
78 Ariz. 253. 

Cal.—People v. Chavez, 329 F.2d 907, 
60 C.2d 778, certiorari denied Cha- 
vez v. People of State of Califor¬ 
nia, 79 S.Ct. 356, 358 U.S. 946, 3 L. 
E.2d 853, certiorari denied Bates v. 
California, 79 S.Ct. 1126, 359 U.S. 
993, 3 L.Ed.2d 982. 

People v. Shaw, 234 P.2d 691, 106 

C.A.2d 181—People v. McCarthy, 
200 P.2d 69, 88 CA.2d 883—People 
v. Burness, 127 P.2d 623, 53 C.A.2d 
214—People v. Williams, 236 P. 
355, 72 C.A 52. 

Conn.—State v. McCarthy, 31 A.2d 
921, 130 Conn. 101. 

D.C.—Frank v. U. S., 262 F.2d 695, 
104 U.SApp.D.C. 384. 

Fla.—Gluck v. State, 62 So.2d 71— 
Blackwell v. State, 79 So. 731, 76 
Fla. 124, 1 A.L.R. 502. 

Hathaway v. State, App., 100 So. 
2d 662. 

Ga.—Ingram v. State, 103 S.E.2d 666, 
97 GaApp. 468. 

Ill.—People v. Gougas, 102 N.E.2d 
152, 410 Ill. 235, 28 AL.R.2d 852- 
People v. Wilson, 81 N.E,2d 211, 
400 Ill. 461—People v. Berardi, 151 
N.E. 565, 321 Ill. 47—People v. 
Paisley, 123 N.E. 573, 288 Ill. 810 
—People v. Clement, 121 N.E. 213, 
285 Ill. 614. 

Ind.—O’Neil v. State, 22 N.E.2d 825, 
216 Ind. 21. 

Kan.—State v. Powell, 245 P. 128, 

120 Kan. 772, rehearing denied 
State v. Richardson, 250 P. 313, 

121 Kan. 722. 

Ky.—Howard v. Commonwealth, 203 
S.W.2d 27, 305 Ky. 258. 

Mass.—Commonwealth v. Hartley, 149 
N.E.2d 608, 337 Mass. 384, 66 A.L. 
R.2d 222, certiorari denied Hanley 
v. Commonwealth of Massachu¬ 
setts, 79 S.Ct. 79, 358 U.S. 850, 3 L. 
Ed. 2d 85—Commonwealth v. Val- 


court, 133 N.E.2d 217, 333 Mass. 
706. 

N.J.—State v. Orecchio, 106 A.2d 541, 
16 N.J. 125. 

N.Y.—People v. Tassiello, 91 N.E.2A 
872, 300 N.Y. 425—People v. Posner, 
7 N.E.2d 93, 273 N.Y. 184—People 
v. Caruso, 159 N.E. 390, 246 N.Y. 
437. 

People v. Kilcullen, 117 N.Y.S. 
2d 880, 281 App.Div. 760. 

N.C.—State v. Green, 110 S.E.2d 609, 
251 N.C. 40—State v. Wall, 90 S.E. 
2d 383, 243 N.C. 238—State v. Bra¬ 
dy, 78 S.E.2d 126, 238 N.C. 404- 
State V. Hudson, 10 S.E.2d 730, 218 
N.C. 219—State v. Page, 1 S.E.2d 
88 7, 215 N.C. 333—State v. Gallo¬ 
way, 124 S.E. 745, 188 N.C. 416. 
Ohio.—State v. Jennings, App., 142 
N.E.2d 529—Stevens v. State, 159 
NJS. 834, 26 Ohio App. 53. 

Okl.—Dickson v. State, Cr., 336 P.2d 
1113—Hall V. State, Cr., 309 P.2d 
300—Sykes v. State, Cr., 318 P.2d 
905—Powell v. State, 203 P.2d 892, 
88 Okl.Cr. 404—Mills v. State, 118 
P.2d 259, 73 Okl.Cr. 98—Pilgrim 
v. State, 104 P. 383, 3 Okl.Cr. 49. 
Pa.—Commonwealth v. Hales, 119 A. 
2d 520, 384 Pa. 153. 

R. I.—State v. Miller, 161 A 222, 52 

R. I. 440. 

S. C.—State v. King, 155 S.E. 409, 
158 S.C. 251. 

S.D.—State v. Goodnow, 170 N.W. 
661, 41 S.D. 391. 

Tenn.—Kasper v. State, 326 S.W.2d 
664, certiorari denied Kasper v. 
Tennessee, 80 S.Ct. 374, 861 U.S. 
930, 4 L.Ed.2d 355, and motion de¬ 
nied 333 S.W.2d 934—Venable v. 
State, 298 S.W.2d 721, 201 Tenn. 
262—Dickason v. State, 202 S.W. 
922, 139 Tenn. 601. 

Tex.—Lee v. State, Cr., 321 S.W.2d 
577—Spears v. State, 216 S.W.2d 
812, 153 Tex.Cr. 14—Robeson v. 

State, 111 S.W.2d 725, 133 Tex.Cr. 
407—Grohoske v. State, 50 S.W.2d 
310, 121 Tex.Cr. 352—Whiteside v. 
State, 12 S.W.2d 218, 111 Tex.Cr. 
116—Wilson v. State, 1 S.W.2d 305, 
108 Tex.Cr. 397—Davila v. State, 
298 S.W. 908, 108 Tex.Cr, 65—Ross 
v. State, 282 S.W. 221, 103 Tex.Cr. 
658—Allen v. State, 278 S.W. 201, 
102 Tex.Cr. 441—Bryant v. State, 
271 S.W. 610, 99 Tex.Cr. 600—Gus- 
ters v. State, 220 S.W. 92, 87 Tex. 
Cr. 181—Anderson v. State, 214 S. 
W. 353, 85 Tex.Cr. 422. 

Va.—Compton v. Commonwealth, 55 

S. E.2d 446, 190 Va. 48. 

W.Va.—State v. McCausland, 96 S. 

E. 938, 82 W.Va. 525. 

16 C.J. p 543 note 39. 

Offense of Inflammatory nature 

Where offense charged is of itself 
sufficient to inflame the mind of 
average person, rules governing ad¬ 
mission of evidence must be rigor¬ 
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ously enforced, both as to exclusion 
of objectionable and prejudicial mat¬ 
ter and admission of competent and 
relevant evidence offered by accused. 
Cal.—People v. Jones, 266 P.2d 38, 42 
C.2d 219. 

Exhibits 

Where spectacular exhibits having 
little probative value are offered for 
the principal purpose of arousing 
prejudicial emotions, they should be 
promptly excluded. 

III.—People v. Jenko, 102 N.E.2d 783, 
410 Ill. 478. 

Evidence held inadmissible as creat¬ 
ing prejudice 

(1) Evidence of other specific 
wrongful acts not pertinent to issue 
of trial. 

Cal.—People v. Gelbel, 208 P.2d 743, 
93 C.A. 147. 

(2) Evidence that accused had 
married a sixteen-year-old girl which 
marriage her parents had annulled 
one day later. 

Ariz.—State v. Thomas, 290 P.2d 470, 
79 Ariz. 355. 

(3) In larceny prosecution, testi¬ 
mony to effect that accused was an 
atheist. 

Okl.—Davidson v. State, Cr., 330 P. 
2d 607. 

(4) In prosecution for drunken 
driving, evidence that accused’s fe¬ 
male companion was booked for pos¬ 
session of barbiturates. 

Tex.—Sparrow v. State, Cr., 316 S.W. 
2d 898. 

(5) In prosecution for burglary, 
evidence of obscene literature found 
in accused’s automobile but having 
no connection with burglary charged. 
Ga.—Spencer v. State, 98 S.E.2d 94, 

95 GaApp. 454. 

(6) In prosecution for unlawfully 
resisting execution of criminal proc¬ 
ess by threatening with gun an offi¬ 
cer who purportedly was attempting 
to arrest accused for driving auto¬ 
mobile under influence of liquor, tes¬ 
timony that accused was drunk the 
following day when arrested for the 
offense. 

Ark.—Stuart v. State, 257 S,W.2d 372, 
222 Ark. 102. 

(7) Evidence as to the expense of 
the prosecution. 

Ga.—Campbell v. State, 60 S.E.2d 169, 
81 GaApp. 834. 

80. Mo.—State v. Butler, App., 309 
S.W.2d 155. 

N.C.—State v. Hudson, 10 S.E.2d 730, 
218 N.C. 219—State v. Page, 1 S.E. 
2d 887, 215 N.C. 333. 

Ohio.—Stevens v. State, 159 N.E. 834, 
26 Ohio App. 53. 

Tex.—Johnson v. State, 31 S.W.2d 
1084, 116 Tex.Cr. 185. 

Irrelevant evidence 
Accused has no right to introduce 
evidence legally immaterial and ir- 
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person injured or killed, 81 or the victim’s family, 82 I against accused, 83 should be excluded. However, 
or improperly appealing to the jury’s prejudice evidence which is relevant and otherwise admissible 


relevant merely because It may cause 
a jury to feel more kindly disposed 
toward him when jury determines 
penalty to be imposed. 

Ill.— People v. Moretti, 129 N.E.2d 
709, 6 I11.2d 494, certiorari denied 
Moretti v. People of State of Illi¬ 
nois, 78 S.Ct. 794, 356 U.S. 947, 2 L. 
Ed.2d 822. 

Children. 

In trial for assault with intent to 
commit rape, testimony of accused’s 
wife as to how many children she 
had was inadmissible as immaterial. 
X.J.—State v. Randle, 27 A.2d 6, 128 
N.J.Law 496. 

Evidence that accused was tuber¬ 
cular and would not live long- in pen¬ 
itentiary held properly excluded. 
Tex.—Wall v. State, 7 S.W.2d 958, 
110 Tex.Cr. 116. 

Harassment 

In prosecution for robbery with 
force and arms, testimony of ac¬ 
cused who had been previously con¬ 
victed and sentenced several times 
and then paroled that he was there¬ 
after harassed, threatened and pick¬ 
ed up by police notwithstanding his 
alleged good habits in an attempt to 
rehabilitate himself was properly ex¬ 
cluded, since testimony did not 
raise any question with respect to 
his character, was not material to is¬ 
sue whether or not he participated 
in alleged robbery, and could not be 
admitted as evidence of habit or 
custom. 

R.I.—State v. Nettis, 82 A.2d 852, 78 
R.I. 489. 

Testimony of military service of 

accused held inadmissible. 

Cal.—People v. McGill, 255 P. 261, 82 
C.A. 98. 

length of Imprisonment pending 
trial 

(1) Excluding evidence that accus¬ 
ed was in jail ninety-eight days be¬ 
fore he made bond was not error. 
Tex.—Turner v. State, 7 S.W.2d 74, 

109 Tex.Cr. 671. 

(2) In prosecution for robbery with 
force and arms, where issue for 
jury was simply whether or not de¬ 
fendants participated in the alleged 
robbery, testimony of defendants that 
police had unlawfully detained them 
without charge for period longer than 
law allowed, and that they had been 
assaulted by police, was properly ex¬ 
cluded in absence of evidence that a 
confession was involved in the pro¬ 
ceeding or that police testified against 
defendants. 

R.I.—State v. Nettis, 82 A.2d 852, 78 
R.I. 489. 

Poverty 

In prosecution for first degree mur-? 
der, trial court properly refused to 
permit accused to show that, because 


of his poverty, he was being repre¬ 
sented by counsel appointed by the 
court. 

Neb.—Garcia v. State, 68 N.W.2d 151, 
159 Neb. 571. 

81. Ala.—Pate v. State, 173 So. 393, 
27 Ala.App. 319, certiorari denied 
173 So. 394, 234 Ala. 31. 

Ill.—People v. Miller, 116 N.E. 131, 
278 Ill. 490, L.R.A.1917E, 797. 

Ky.—Blackburn v. Commonwealth, 
234 S.W.2d 178, 314 Ky. 22. 

Bobbery victim 

Testimony of witness for accused 
on cross-examination that victim of 
alleged robbery was poor was inad¬ 
missible. 

Ky.—Manning v. Commonwealth, 217 
S.W.2d 226, 309 Ky. 193. 

Church or lodge 

Evidence that homicide victim was 
a member of certain church or lodge 
was improperly admitted. 

Mo.—State v. Cavener, 202 S.W.2d 
869, 356 Mo. 602. 

82. La.—State v. Henry, 198 So. 910, 
196 La. 217. 

Mo.—State v. Johnson, 163 S.W.2d 
780, 349 Mo. 910. 

Tex.—Allen v. State, 278 S.W. 201, 
102 Tex.Cr. 441—Anderson v. State, 
214 S.W. 353, 85 Tex.Cr. 422. 

W.Va.—State v. McCausland, 96 S.E. 

938, 82 W.Va. 525. 

Wife 

(1) In murder prosecution, testi¬ 
mony of wife of deceased identify¬ 
ing the body of the deceased was im¬ 
proper as inducing sympathy for 
loss of the wife to the prejudice of 
accused. 

Fla.—Hathaway v. State, App., 100 
So.2d 662. 

(2) In murder prosecution, the 
state could prove by witness that 
she was deceased’s widow as matter 
of identification, but question as to 
whether she had children was in¬ 
competent and improper. 

Ill.—People v. Jackymiak, 46 N.E.2d 
50, 381 Ill. 528. 

Mother 

In prosecution for statutory rape, 
admission of testimony of mother of 
prosecutrix that her illness and high 
blood pressure had been highly ag¬ 
gravated because of what happened 
to the prosecutrix, was improper. 
Tex.—Shearin v. State, 280 S.W.2d 
275, 162 Tex.Cr. 8. 

Humber of children. 

(1) Evidence as to number of chil¬ 
dren of person injured or killed was 
held inadmissible 

Ill.—People v. Dukes, 146 N.E.2d 14, 
12 I11.2d 334, 67 A.L.R.2d 724. 

Ky.—Hicks v. Commonwealth, 165 S. 
W.2d 1, 291 Ky. 481—Campbell v. 
Commonwealth, 157 S.W.2d 729, 289 
Ky. 34. | 


[ N.Y.—People v. Miller, 160 N.E.2d 74, 
6 N.Y.2d 152, 188 N.Y.S.2d 534. 
Okl.—Combs v. State, 197 P.2d 524, 
87 Okl.Cr. 283. 

Tex.—Cavarrubio v. State, 267 S.W. 
2d 417, 160 Tex.Cr. 40—Eckels v. 
State, 220 S.W.2d 175, 153 Tex.Cr. 
402. 

(2) It was also held, however, that 
prosecutrix in rape prosecution could 
properly state that she was the 
mother of eight children. 

Md.—Ford v. State, 29 A.2d S33, 181 
Md. 303. 

Evidence held not unduly prejudicial 

Ala.—Thompson v. State, 105 So.2d 
146, 39 Ala.App. 569. 

83. U.S—Steinberg v. U. S., C.C.A. 
N.Y., 14 F.2d 564. 

Ala.—McCarty v. State, 45 So.2d 175, 
35 Ala.App. 201—Taylor v. State, 
179 So. 646, 28 Ala.App. 112—Crisp 
v. State, 109 So. 282, 21 Ala.App. 
449, reversed on other grounds 109 
So. 287, 215 Ala. 2—Hill v. State, 
101 So. 298, 20 AlaApp. 197. 

Cal.—People v. Duncan, 350 P.2d 103, 
53 C.2d 803, 3 Cal.Rptr. 351. 

People v. Geibel, 208 P.2d 743, 93 
C.A.2d 147—Corpus Juris Secundum 
cited in People v. Clark, 140 P.2d 
440, 441, 59 C.A.2d 760—People v. 
Williams, 236 P. 355, 72 CA.. 52. 
Fla.—Gluck v. State, 62 So.2d 71. 

Ga.—Bailey v. State, 34 S.E.2d 926, 72 
Ga.App. 758. 

Ill.—People v. Berardi, 151 N.E. 555, 
321 Ill. 47—People v. Paisley, 123 
N.E. 573, 288 Ill. 310—People v. 
Clement, 121 N.E. 213, 285 Ill. 614. 
Kan.—State v. Powell, 245 P. 128, 
120 Kan. 772, rehearing denied 
State v. Richardson, 250 P. 313, 121 
Kan. 722. 

Ky.—Grigsby v. Commonwealth, 194 
S.W.2d 363, 302 Ky. 266. 

N.Y.—People v. Caruso, 159 N.E. 390, 
246 N.Y. 437. 

N.C.—State v. Page, 1 S.E.2d 887, 
215 N.C. 333. 

Okl.—Pilgrim v. State, 104 P. 383, 3 
Okl.Cr. 49. 

Pa.—Commonwealth v. Peay, 85 A.2d 
425, 369 Fa. 72, 30 A.L.R.2d 572. 
S.D.—State v. Goodnow, 170 N.W. 
661, 41 S.D. 391. 

Tenn.—Dickason v. State, 202 S.W. 
922, 139 Tenn. 601. 

Tex.—Wilson v. State, 1 S.W.2d 305, 
108 Tex.Cr. 397—Allen v. State, 
278 S.W. 201, 102 Tex.Cr. 441— 
Bryant v. State, 271 S.W. 610, 99 
Tex.Cr. 600. 

Hate 

In a capital case, evidence which 
might shock jurors* sensibilities is 
not for that reason inadmissible, but 
to bring into case wholly irrelevant 
evidence of gruesome character 
merely for purpose of exciting feel¬ 
ings of hate on part of jury against 
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it not necessarily to be excluded because it may also | have a tendency to prejudice defendant, 84 or his 


accused would be Indefensible and in¬ 
tolerable. 

Or.—State v. Jensen, 296 P. 2 d 618, 
209 Or. 239, certiorari denied Jen¬ 
sen v. State of Oregon, 77 S.Ct, 329, 
362 TJ.S. 948, 1 L.Ed.2d 241, rehear¬ 
ing denied 77 S.Ct. 388, 362 U.S. 
990, 1 L.Ed. 2 d 369. 

Question as to race 
In prosecution for a narcotic of¬ 
fense, interjection into case by dis¬ 
trict attorney on cross-examination 
of accused and in rebuttal of Ques¬ 
tion as to race of another person 
present in hotel room of accused at 
time of her arrest was error as ir¬ 
relevant. 

Cal.—People v. Clark, 140 P. 2 d 440, 
69 C.A.2d 760. 

Evidence in foreign language held 
not calculated to prejudice jury 
against accused, there being no 
translation thereof. 

U.S.—Maki v. TJ. S., C.C.A.Idaho, 12 
F.2d 668 . 

Military service 

(1) In prosecution for robbery, tes¬ 
timony as to whether accused was 
drafted or volunteered for service 
with the United States Air Force was 
properly excluded as Irrelevant and 
immaterial. 

Ala.—Kellam v. State, 66 So.2d 517, 
36 Ala. App. 332. 

(2) In prosecution for murder and 
conspiracy to murder, permitting 
commonwealth to prove over ac¬ 
cused’s objection that he was a de¬ 
serter from the Army, and consis¬ 
tent indulging in that line of Ques¬ 
tioning by commonwealth’s attorney, 
was reversible error. 

Ky.—Powell v. Commonwealth, 214 
S.W.2d 1002, 308 Ky. 467. 

Use of narcotics 

Cal.—People v. Guiterrez, 312 P.2d 
291, 152 C~A2d 116. 

84. U.S.—U. S. v. Grayson, C.C.A.N. 
Y., 166 F.2d 863—Jarabo v. U. S., 
C.C.A.Puerto Rico, 158 F.2d 609— 
Luteran v. U. S., C.CA.Mo., 93 F. 
2 d 395, certiorari denied Luteran 

V. U. S ./68 S.Ct 642, 303 U.S. 644, 
82 L.Ed. 1103, rehearing denied 58 
S.Ct. 756, 303 U.S. 668 , 82 L.Bd. 
1124, certiorari denied Adams v. 
U. S., 58 S.Ct. 643, 303 U.S. 644, 82 
L.Ed. 1104, rehearing denied 58 S. 
Ct. 756, 303 U.S. 668 , 82 L.Ed. 1124, 
certiorari denied Wells v. U. S., 58 
S.Ct. 643, two cases, 303 U.S. 644, 82 
L.Ed. 1104, rehearing denied 58 S. 
Ct. 756, two cases, 303 U.S. 668 , 82 
L.Ed. 1124, certiorari denied Roach 
v. U. S., 68 S.Ct. 643, 303 U.S. 644, 
82 L.Ed. 1104, rehearing denied 58 
S.Ct. 756, 303 U.S. 668 , 82 L.Ed. 
1124—Cochran v. U. S., C.CA.Minn., 
41 F.2d 193. 

Cal.—People v. Cavanaugh, 282 P.2d 
53, 44 C.2d 252, certiorari denied 


76 S.Ct 325, 350 U.S. 950, 100 L.Ed. 
828. 

People v. Sweeney, App., 5 Cal. 
Rptr. 379—People v. Ford, 345 P. 
2d 573, 175 OA.2d 109 —People v. 
Rivers, 340 P.2d 648, 171 OA.2d 
335—People v. Norton, 327 P.2d 87, 
161 C.A.2d 399— Corpus Juris Se¬ 
cundum Quoted in People v. Brown, 
281 P.2d 319, 329, 131 C.A.2d 643- 
People v. Neal, 218 P.2d 556, 97 
C.A.2d 668—People v. Glab, 59 P.2d 
195, 15 C.A.2d 120. 

Colo.—Abshier v. People, 289 P. 1081, 
87 Colo. 507—‘King v. People, 285 
P. 157, 87 Colo. 11. 

Del.—Cloud v. State, 154 A.2d 680. 
Ga.—Thomas v. State, 98 S.E.2d 548, 
213 Ga. 237—Bryan v. State, 55 S. 
B.2d 574, 206 Ga. 73, certiorari de¬ 
nied 70 S.Ct. 513, 339 U.S. 904, 94 
L.Ed. 1333—Johnson v. State, 137 
S.E. 553, 164 Ga. 47. 

Ill.—People v. Brown, 158 N.E.2d 
579, 16 Ill.2d 482—People v. Ciucci, 
137 N.E.2d 40, 8 I11.2d 619, affirmed 
Ciucci v. State of Illinois, 78 S.Ct 
839, 356 U.S. 571, 2 L.Ed.2d 983, 
rehearing and modification denied 
Ciucci v. People of State of Illi¬ 
nois, 78 S.Ct 1367, 357 U.S. 924, 2 
L.Ed.2d 1375. 

Iowa.—State v. Triplett, 79 N.W.2d 
391, 248 Iowa 339, certiorari dis¬ 
missed 78 S.Ct 1358, 357 U.S. 217, 
2 L.Ed.2d 1361—State v. Wheelock, 
254 N.W. 313, 218 Iowa 178. 

Md.—Cohen v. State, 195 A. 532, 173 
Md. 216, reargument denied 196 A. 
819, 173 Md. 216, certiorari denied 
Cohen v. State of Maryland, 58 S. 
Ct. 764, 303 U.S. 660, 82 L.Ed. 1119. 
Mo.—State v. King, 334 S.W.2d 34- 
Corpus Juris Secundum cited in 
State v. Lorts, 269 S.W.2d 88, 92— 
State v. Johnson, 234 S.W.2d 219, 
361 Mo. 214—State v. Tillett, 233 S. 

W.2d 690—State v. Murray, 292 
S.W. 434, 316 Mo. 31. 

N.Y.—People v. Malkin, 164 N.E. 900, 

250 N.Y. 185. 

N.C.—State v. Green, 110 S.E.2d 609, 

251 N.C. 40—State v. Wall, 90 S.E. 
2d 383, 243 N.C. 238—State v. Hud¬ 
son, 10 S.E.2d 730, 218 N.C. 219- 
State v. Cox, 160 S.E. 358, 201 N.C. 
357. 

N.D.—State v. Gummer, 200 N.W. 20, 
51 N.D. 445. 

Ohio.—State v. Sheppard, 128 N.E.2d 
471, 100 Ohio App. 345, affirmed 135 
N.E.2d 340, 165 Ohio St. 293, cer¬ 
tiorari denied Sheppard v. State of 
Ohio, 77 S.Ct. 118, 352 U.S. 910, 1 L. 
Ed.2d 119, rehearing denied 77 S. 
Ct 323, 352 U.S. 955, 1 L.Ed.2d 
245. 

Or.—State v. Rollo, 351 P.2d 422- 
State v. Long, 244 P.2d 1033, 195 
Or. 81. 

Pa.—Commonwealth v. Walker, 171 A. j 
615, 314 Pa. 385. I 
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R. I.—State v. Miller, 161 A. 222, 52 
R.I. 440—State v. Ching Ting, 135 
A. 8 . 

S. C.—State v. Bullock, 111 S.E.2d 657, 
certiorari denied Bullock v. South 
Carolina, 80 S.Ct. 1243, 363 U.S. 
807, 4 L.Ed.2d 1150. 

Tenn.—Frost v. State, 314 S.W.2d 33. 
Tex.—Keeton v. State, 190 S.W.2d 
820, 149 Tex.Cr. 27. 

Wis.—Drinkwater v. State, 169 N.W. 

285, 168 Wis. 176. 

16 C.J. p 543 note 40. 

Exposure to odium 
Evidence directly relevant to crime 
is not objectionable merely because 
It exposes accused to odium, or even 
implicates him in another crime. 
U.S.—'U. S. v. Grayson, C.C.A.N.Y., 
166 F.2d 863. 

Horror and Indignation 

(1) Accused cannot have compe¬ 
tent evidence excluded merely be¬ 
cause it might arouse feelings of hor¬ 
ror and indignation in the jury. 

Ill.—People v. Jenko, 102 N.E.2d 783, 
410 III. 478. 

(2) Testimony which does no more 
than faithfully describe wounds in¬ 
flicted on victim of a homicide is 
proper, no matter how horrifying the 
narration might be, and photograph 
of corpse should not be excluded as 
long as accused stands on his plea 
of not guilty and prosecution has 
burden of proving that victim met 
death by criminal agency alleged in 
the indictment. 

Or.—State v. Jensen, 296 P.2d 618, 
209 Or. 239, certiorari denied Jen¬ 
sen v. State of Oregon, 77 S.Ct. 329, 
352 U.S. 948, 1 L.Ed.2d 241, rehear¬ 
ing denied 77 S.Ct. 388, 352 U.S. 
990, 1 L.Ed.2d 369. 

Imagined reaction 
If evidence has probative value, it 
is ordinarily admissible regardless of 
an imagined reaction of jury. 

U.S.—Travis v. U. S., C.A.C 0 I 0 ., 269 
F.2d 928. 

Evidence material to proof of es¬ 
sential elements of offense is not 
subject to exclusion under the rule 
that evidence which Is foreign to the 
controversy, or harmful in Its ten¬ 
dency to arouse prejudice, should be 
excluded. 

N.C.—State v. Galloway, 124 S.E. 745, 
188 N.C. 416. 

Evidence Impeaching defendant’s wit¬ 
ness 

(1) Asking one of defendants’ wit¬ 
nesses if he and defendants had not 
been caught in a hotel with a crooked 
woman, and asking another, a jus¬ 
tice of the peace, if he had not turned 
defendants loose whenever they were 
brought before him and once when 
^iey were charged with felony of 
which witness knew they were guilty, 
was proper to impeach the witness* 
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codefendants, 85 or co-conspirators, 85 or because it 
may tend to divert the jury’s mind, 87 or because 
it is capable of being distorted to unfair and preju¬ 
dicial uses, 88 accused’s remedy being to have the 
jury’s attention directed to the legitimate purposes 
and legal effect of the evidence. 89 According to 
some authority, even though the test of relevancy is 
met in the introduction of evidence, the offered 
evidence is also subject to the test of policy con¬ 
sideration, including the danger of undue prejudice, 
and evidence having a minimum of probative quality 
and which is highly prejudicial must be excluded. 89 * 5 
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Allegedly inflammatory evidence is admissible only 
when its probative value outweighs its prejudicial 
effect, 89 * 10 but the prejudicial aspect becomes im¬ 
portant only when the evidence has a minimum of 
probative quality; 89 * 15 and it has been held that the 
rule permitting the exclusion of relevant evidence 
on the ground that it would create unfair prejudice 
is applicable only when the evidence is merely cir¬ 
cumstantial. 89 * 20 Whether evidence should be ex¬ 
cluded as unduly creating prejudice is a matter for 
judicial discretion, 89 * 25 and the court must give to 
I accused the benefit of any reasonable doubt with 


es, although Improper to discredit de¬ 
fendants. 

N.C.—State v. Hay, 194 S.E. 482, 212 
N.C. 725. 

(2) Admission of testimony of wit¬ 
ness on deceased’s bad reputation 
for purpose of testing witness’ cred¬ 
ibility, that he heard that one who 
accused deceased of killing another 
swore that accused employed him 
to do so, was held not reversible er¬ 
ror. 

Ark.—Sharp v. State, 3 S.W.2d 23, 175 
Ark. 1083. 

Evldenoe as to dead body 

(1) Testimony showing murdered 
victims’ bodies were partially decom¬ 
posed when found, not shown as 
needlessly introduced or affecting ver¬ 
dict, was held no ground for re¬ 
versal. 

Tex.—Davis v. State, 49 S.W.2d 805, 
120 Tex.Cr. 330. 

(2) In prosecution for murder by 
shooting decedent with a pistol a 
photograph of decedent with clothes 
pulled back so as to show location 
of the wounds was admissible in evi¬ 
dence over objection that there had 
already been testimony as to the lo¬ 
cation of the wounds and that the 
picture would inflame the minds of 
the jurors. 

Ga.—Bryan v. State, 55 S.E.2d 574, 
206 Ga. 73, certiorari denied 70 S. 
Ct. 513, 839 U.S. 904, 94 L.Ed. 
1333. 

Evidence held not unduly prejudi¬ 
cial 

(1) In general. 

U.S.—U. S. v. Samuel Dunkel & Co., 
C.A.N.Y., 184 F.2d 894, certiorari 
denied 71 S.Ct. 491, 340 U.S. 930, 
95 L.Ed. 671. 

Cal.—People v. MacArthur, 271 F.2d 
914, 126 C.A.2d 232. 

Ill.—People v. De Frates, 70 N.E.2d 
591, 395 Ill. 439, certiorari denied 
67 S.Ct. 1201, 331 U.S. 811, 91 L. 
Ed. 1831. 

Iowa.—State v. Schenk, 18 N.W.2d 
169, 236 Iowa 178. 

Ky.—Tarrence v. Commonwealth, 265 
S.W.2d 40, certiorari denied Tar¬ 
rence v. Commonwealth of Ken¬ 
tucky, 75 S.Ct. 220, 348 U.S. 899, 99 


L.Ed. 706—Blackburn v. Common¬ 
wealth, 247 S.W.2d 528. 

La.—State v. Wood, 40 So.2d 797, 215 
La. 396. 

Mo.—State v. Curtis, 325 S.W.2d 489. 
N.Y.—People v. McElroy, 183 N.Y.S. 
2d 526, 8 A.D.2d 546, motion grant¬ 
ed 163 N.E.2d 674, 7 N.Y.2d 803, 194 
N.Y.S.2d 928. 

Tex.—Flores v. State, 209 S.W.2d 168, 
151 Tex.Cr. 478. 

(2) Evidence of Communist Party 
activities. 

U.S.—Travis v. U. S., C.A.Colo., 269 
F.2d 928. 

85. Cal.—Corpus Juris Secundum 
quoted la People v. Brown, 281 P. 
2d 319, 329, 131 C.A.2d 643- 

Pa.—Commonwealth v. Bernstine, 162 
A. 297, 308 Pa. 394—Commonwealth 
v. Parker, 143 A. 904, 294 Pa. 144. 

86. U.S.—Laska v. U. S., C.C.A.Okl., 
82 F.2d 672, certiorari denied 56 
S.Ct. 957, 298 U.S. 689, 80 L.Ed. 
1407. 

87. U.S.—'U. S. v. Nardone, C.C.A.N. 
Y., 106 F.2d 41, reversed on other 
grounds Nardone v. U. S., 60 S.Ct. 
266, 308 U.S. 266, 84 L.Ed. 307. 

Inflammatory facts 

A relevant and material fact is not 
subject to an objection that it would 
inflame the minds of the jury, 

Ga.—Avery v. State, 70 S.E.2d 716, 
209 Ga. 116, reversed on other 
grounds 73 S.Ct. 891, 345 U.S. 559, 
97 L.Ed. 1244, opinion conformed to 
76 S.E.2d 620, 209 Ga. 881. 

88. Ala.—Smith v. State, 62 So. 864, 
183 Ala. 10. 

Cal.—Corpus Juris Secundum quoted 

in People v. Brown, 281 P.2d 319, 
329, 131 C.A.2d 643. 

Conn.—State v. Costa, 110 A. 875, 95 
Conn. 140. 

Report on fingerprints 

In prosecution for transportation of 
stolen motor vehicle in interstate 
commerce knowing that it had been 
stolen, where officer testified as to 
his examination of abandoned auto¬ 
mobile, his taking of fingerprints 
therefrom and his receiving report 
on prints from Federal Bureau of 
Investigation, but where officer was 
not permitted to testify concerning 
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contents of report, testimony of offi¬ 
cer did not tend to unduly incrimi¬ 
nate accused. 

U.S.—*Word v. U. S. f C.A.Kan., 199 
F.2d 625, certiorari denied 73 S.Ct. 
797, 345 U.S. 936, 97 L.Ed. 1363. 

89. Ala.—Smith v. State, 62 So. 864, 
183 Ala. 10. 

Cal.—Corpus Juris Secundum quoted 
in People v. Brown, 281 P.2d 319, 
329, 131 C-A.2d 643. 

N.C.—State v. Ray, 194 S.E. 482, 212 
N.C. 725. 

Purpose of admission 

In murder prosecution inflamma¬ 
tory evidence may be introduced as 
long as it is helpful to jury in their 
investigation and deliberation and is 
not introduced solely to arouse emo¬ 
tions of jury, but reason for admis¬ 
sion of such evidence must be care¬ 
fully explained to Jury. 

Pa.—Commonwealth v. Gibbs, 76 A. 

2d 608, 366 Pa. 182. 

89.5 Iowa.—State v. Slauson, 88 N. 

W.2d 806, 249 Iowa 755. 

89.10 Cal.—People v. Love, 350 P.2d 
705, 63 C.2d 748, 3 Cal.Rptr. 665. 
89.15 Iowa.—State v. Slauson, 88 N. 

W.2d 806, 249 Iowa 755. 

89.20 S.C.—State v. Whitener, 89 S. 

E.2d 701, 228 S.C. 244. 

89.25 U.S.—U. S. v. Flynn, C.A.N.Y., 
216 F.2d 354, certiorari denied 75 
S.Ct. 295, 348 U.S. 909, 99 L.Ed. 713, 
withheld 75 S.Ct. 285, rehearing de¬ 
nied 75 S.Ct. 436, 348 U.S. 956, 99 
L.Ed. 747. 

Cal.—People v. McC&ughan, 817 P.2d 
974, 49 C.2d 409. 

People v. Ford, 345 P.2d 573, 178 
C.A.2d 109. 

“Primarily it is for the trial judge 
to decide, first, whether the offered 
evidence has some probative force, 
and second, to balance the value of 
that evidence as a contribution in 
the solution of the fact issue against 
the danger of its prejudicial or 
wrongful effect upon the triers of 
fact.” 

Iowa.—State v. Slauson, 88 N.W.2d 
806, 809, 249 Iowa 755. 

Membership in Communist Party 
Whether evidence of membership 
in Communist Party, should be per* 
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respect to the impact of prejudicial testimony on 
the fairness of his trial. 89 * 30 

Sympathy for, or prejudice against, witness . Evi¬ 
dence calculated to create sympathy for, 89 - 35 or 
prejudice against, 89 * 40 a witness and having no 
relevancy to the issues of the case is not admissible. 

<L Other Particular Matters 

Evidence In aggravation or mitigation of the offense, 
of the use of an assumed name, of value or financial con¬ 
dition, or testing or sustaining the credibility of a witness 
may be relevant. 

Evidence in aggravation or mitigation of the of¬ 
fense is generally admissible where the jury assess 
the punishment on a verdict of guilty. 90 How¬ 


ever, where the jury simply have discretionary pow¬ 
er to recommend mercy, a claim for mercy not be¬ 
ing an issue in the case, evidence directed specifi¬ 
cally to such claim is inadmissible. 91 

Use of assumed name. As a general rule, evi¬ 
dence that accused had used an assumed name is 
inadmissible. 92 

Evidence of value or financial condition . Ordi¬ 
narily evidence on an issue as to the value of prop¬ 
erty, in order to be admissible, must relate to the 
time as of which the value of the property is to be 
determined. 93 Purchase price is not the equivalent 
of fair market value. 93 * 5 However, it has been 
held that the cost of personal property may be 


mitted to come into espionage trial 
and extent of such evidence to be 
admitted. Is matter for carefully ex¬ 
ercised judicial discretion of trial 
judge. 

U.S.—IT. S. v. Rosenberg, C.A.N.Y., 
195 F.2d 583, certiorari denied Ro¬ 
senberg V. U. S., 73 S.Ct. 20, 344 
U.S. 838, 97 L.Ed. 687, and Sobell 
v. TJ. S., 73 S.Ct. 21, 344 U.S. 838, 
97 L.Ed. 652, rehearing denied Ro¬ 
senberg v. U. S., 73 S.Ct. 134, 344 

U. S. 889, 97 L.Ed. 687, and Sobell 

V. U. S„ 73 S.Ct. 180, 344 U.S. 889, 
97 L.Ed. 687, rehearing denied 74 
S.Gt. 860, 347 U.S. 1021, 98 L.Ed. 
1142, motion denied 78 S.Ct. 91, 355 
U.S. 860, 2 L.Ed.2d 67. 

Character of wound 

Admitting in evidence rifle and 
shell used in homicide and testimony 
of coroner as to course of bullet and 
character of wound, although the 
killing was admitted, was discretion¬ 
ary. 

Mo.—State v. Scott, 223 S.W.2d 453, 
359 Mo. 631. 

89.30 Del.—State v. Boyd, 91 A.2d 
471, 8 Terry 370. 

Croat care 

Where question of defendants’ 
guilt of crime charged Is very close, 
great care should be taken not to in¬ 
troduce into trial any extraneous 
facts or issues tending to create 
prejudice against defendants or 
arouse jury’s disgust or passion. 

N.Y.—People v. Burley, 122 N.Y.S.23 
760, 282 App.Div. 408. 

89.35 Ill.—People v. Galloway, 131 
N.E.2d 474, 7 I11.2d 527. 

89^40 Ala.—Tait v. State, 65 So.2d 
208, 37 AlaApp. 130, certiorari de¬ 
nied 65 So.2d 212, 259 Ala. 16— 
Hayes v. State, 33 So.2d 744, 33 
Ala-App. 364. 

Okl.—Powell v. State, 203 F.2d 892, 
88 Okl.Cr. 404. 

Va.—Compton v. Commonwealth, 55 
S.E.2d 446, 190 Va. 48. 

Evidence held Inadmissible 

(1) In prosecution for assault 
with a deadly weapon evidence that 


prosecuting witness had sustained Il¬ 
licit relations with a named woman 
Cal.—People v. Corlett, 153 P.2d 505, 
67 CA.2d 33, rehearing denied 153 
P.2d 964, 67 CA 33. 

(2) Questions with respect to 
quarrels and discord within com¬ 
plaining witness’ household. 

Cal.—People v. Norred, 243 P.2d 126, 

110 CA.2d 492, certiorari denied 
Norred v. People of State of Cali¬ 
fornia, 73 S.Ct. 113, 344 U.S. 869, 
97 L.Ed. 674. 

(3) Evidence elicited from ac¬ 
cused’s witness, who had been with 
accused at time of homicide, that he 
did not remember getting in a fight 
on a previous occasion because he 
was drunk at the time. 

Ga.—Nobles v. State, 43 S.E.2d 564, 
75 GaApp. 469. 

(4) In prosecution for malicious 
shooting and wounding of another, 
testimony relating to difficulties be¬ 
tween prosecuting witness and his 
brother. 

i Ky.—Pennington v. Commonwealth, 
220 S.W.2d 556, 310 Ky. 265. 

90. Okl.—Call v. State, 264 P. 643, 
39 Okl.Cr. 264—Dobbins v. State, 
208 P. 1056, 21 Okl.Cr. 403—Prath¬ 
er v. State, 170 P. 1176, 14 Okl.Cr. 
327. 

Tenn.—Stroud v. State, 17 S.W.2d 
899, 159 Tenn. 263. 

Latitude 

Where the jury and not the court 
fixes the penalty within the statute, 
jury is now fairly entitled to all the 
latitude which courts rightly exer¬ 
cised in hearing evidence tending to 
enlighten them in the exercise of a 
sound judicial discretion. 

Ind.—Blue v. State, 67 N.E.2d 377, 
224 Ind. 394, certiorari denied 67 
S.Ct. 976, 330 U.S. 840, 91 L.Ed. 
1286. 

Background evidence 

In first degree murder cases, back¬ 
ground evidence offered by the state 
as well as accused is freely admissi¬ 
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ble as relevant to the issue of pun¬ 
ishment, 

N.J.—State v. Mount, 152 A.2d 343, 
30 N.J. 195. 

Showing separate offense 

(1) Aggravating matter must not 
be of crime separate from one 
charged. 

Okl.—Call v. State, 264 P. 643, 39 
Okl.Cr. 264. 

(2) Evidence of other offenses gen¬ 
erally see infra § 682. 

91. Ohio.—Ashbrook v. State, 197 N. 
E. 214, 49 Ohio App. 298. 

Effeot of conviction on prior bus. 
pended sentence 

Denying accused right to show 
that, if he was convicted, suspended 
sentence on former plea of guilty 
would become operative, was held 
not error. 

Tex.—Johnson v. State, 31 S.W.2d 
1084, 116 Tex.Cr. 185. 

92. Cal.—People v. Williams, 236 P. 
355, 72 C.A. 52—People v. Frank, 
236 P. 189, 71 C.A. 575. 

Ill.—People v. Baker, 6 N.E.2d 665, 
365 Ill. 328. 

Assuming name: 

Preparatory to commission of of¬ 
fense charged see infra § 606. 
After offense see infra § 627. 
Evidence of names by which ac¬ 
cused is known as bearing on his 
identity see infra § 616 b (6). 

List of alllases 

In prosecution of one who was in¬ 
dicted under one name and under one 
alias, trial court should have sus¬ 
tained objection when accused was 
asked if he used a list of aliases 
which was read to him. 

Ill.—People v. DeFelice, 33 N.E.2d 
475, 376 Ill. 312. 

93. Ill.—People v. Paisley, 123 N.E. 
573, 288 Ill. 310. 

93.5 Ill.—People v. Long, 63 N.E.2d 
726, 391 Ill. 529. 
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shown as an element of value, although the property 
was purchased several years previously. 94 Evidence 
of bona fide sales of comparable property under 
comparable conditions is admissible to show the 
value of the property in issue. 94 * 5 The neglect or 
refusal of the maker of a note or other obligation 
to pay it may be shown on the question of value. 95 
When the value of stocks or bonds is in issue, tes¬ 
timony based on the market prices or quotations cur¬ 
rently published in standard publications is admis¬ 
sible to establish their value. 96 When the market 
value of stock cannot be established, evidence as to 
the company’s assets, the dividend-earning capacity 
of the stock, and individual sales of the stock at or 
near the time in question, is admissible to prove its 


actual value. 97 

Where accused’s financial condition is in issue, 
testimony of a single or isolated asset is not compe¬ 
tent proof of such condition. 97 * 5 

A conspiracy among several, of which accused is 
one, to commit a crime may be proved on his trial, 
although no conspiracy is charged. 98 However, evi¬ 
dence which is not relevant to any issue of con¬ 
spiracy is not admissible to establish a con¬ 
spiracy. 98 * 5 

Evidence testing or sustaining credibility of wit¬ 
ness . Evidence offered for the purpose of testing 
or sustaining the credibility of witnesses may be 
relevant and admissible; 98 * 10 but evidence having 


94 . N.J.—State v. Duelks, 116 A. 
865, 97 N.J.Law 43. 

945 U.S.—U. S. v. Bloom, C.A.N.T., 
237 F.2d 158. 

95. Ill.—People v. Munday, 117 N.E. 
286, 280 Ill. 32. 

96. Wis.—Schroeder v. State, 244 N. 
\V. 599, 210 Wis. 366, 87 A.L.R. 496, 
certiorari denied Schroeder v. 
State of Wisconsin, 53 S.Ct. 794, 
289 U.S. 757, 77 L.Ed. 1501, and 
vacation of order denying rehear¬ 
ing Schroeder v. State, 250 N.W. 
185, 210 Wis. 366. 

97. D.C.—Henry v. U. S., 263 F. 459, 
49 App.IXC. 207. 

975 Ill.—People v. O’Malley, 88 N. 
E.2d 464, 404 Ill. 165. 

98. Cal.—People v. Gardner, 305 P. 
2d 614, 147 C.A.2d 530—People v. 
Rivas, 207 P.2d 1062, 92 C.A.2d 663. 

Ill.—People v. Niemoth, 98 N.E.2d 
733, 409 Ill. Ill, certiorari denied 
Niemoth v. State of Illinois, 73 S. 
Ct. 97, 344 U.S. 858, 97 L.Ed. 666 
—People v. Livermore, 60 N.E.2d 
413, 390 Ill. 85—People v. Pierce, 
57 N.E.2d 345, 387 Ill. 608—People 
v. Meisenhelter, 45 N.E.2d 678, 381 
Ill. 378. 

Kan.—State v. Borserine, 337 P.2d 
697, 184 Kan. 405. 

Ky.—Ray v. Commonwealth, 284 S. 
W.2d 76. 

N.J.—State v. Carbone, 91 A.2d 571, 
10 N.J. 329. 

Wash.—Corpus Juris cited in State 
v. McNeil, 296 P. 555, 556, 161 
Wash. 221. 

16 C.J. p 545 note 86. 

985 Ga.—Jenkins v. State, 92 S.B. 
2d 43, 93 Ga.App. 360. 

98.10 U.S.—U. S. v. Courtney, C.A. 
N.Y., 257 F.2d 944, certiorari de¬ 
nied Courtney v. U. S., 79 S.Ct. 316, 
358 U.S. 929, 3 L.Ed.2d 303—Fisher 
v. U. S., C.A.Wash., 231 F.2d 99. 
Cal.—People v. Little, 298 P.2d 548, 
142 C.A.2d 513—People v. Lotrean, 
261 P.2d 543, 120 C-A.2d 583. 
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Ky.—Helton v. Commonwealth, 244 
S.W.2d 762. 

Mo.—State v. Whitledge, 269 S.W.2d 
748. 

Utah.—State v. Sibert, 310 P.2d 388, 
6 Utah 2d 198. 

Credibility and impeachment of wit¬ 
nesses generally see Witnesses §§ 
458-651. 

Credibility of prosecutrix 

(1) Object of a trial is to bring 
out the true facts as far as possible 
and the court’s discretion should be 
exercised to that end, particularly 
with respect to matters affecting the 
credibility of the prosecutrix, espe¬ 
cially where it appears that there 
might be a retraction which at one 
time caused the investigating offi¬ 
cers to drop the matter and release 
one of the defendants. 

Cal.—People v. Little, 298 P.2d 548, 
142 C.A.2d 513. 

(2) It is proper for accused to 
show that prosecutrix instituted 
prosecution from improper motive, 
and in this connection jury have 
right to consider evidence, on ques¬ 
tion of bona fldes of prosecution, of 
credibility which should be attached 
to testimony of prosecutrix. 

Ga.—Ricks v. State, 28 S.E.2d 303, 
70 Ga.App. 395. 

Independent and disconnected acts 

Trial court in its discretion, as an 
exception to general rule, may admit 
evidence as to independent and dis¬ 
connected acts for specific purpose 
of affecting credibility of accused if 
effect on credibility is not too remote 
or if its probative value is not out¬ 
weighed by risk that its admission 
will necessitate undue consumption 
of time, or create a substantial dan¬ 
ger of undue prejudice or of confus¬ 
ing the issue or misleading the jury, 
or if it does not unfairly surprise 
accused when he has not had reason¬ 
able ground to anticipate that such 
evidence would be offered. 

Minn.—State v. Haney, 18 N.W.2d 
315, 219 Minn. 518. 
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Drug addiction. 

If it is demonstrated to be the sci¬ 
entific consensus that drug addicts 
are unworthy of belief, one accused 
of selling drug to such an addict who 
is the principal witness for the state 
is entitled to place that fact before 
the jury. 

N.Y.—People v. Williams. 159 N.E.2d 
549, 6 N.Y.2d 18, 187 N.Y.S.2d 750. 

Particular evidence held admissible 

(1) Prosecuting witness’ admitted 
attempt to obtain money from ac¬ 
cused on threat of exposing him to- 
authorities. 

Mich.—People v. Karcher, 33 N.W.2d 
744, 322 Mich. 158. 

(2) In homicide prosecution, where 
accused claimed accidental shooting, 
testimony of witness that witness 
was in attorney’s office and told at¬ 
torney that county detective was in¬ 
sisting upon his making statement 
that accused had both hands on gun 
when it went off. 

Pa.—Commonwealth v. Woods, 79 A. 
2d 408, 366 Pa. 618. 

(3) Examination of confederated 
attorney representing confederate in 
prosecution for another crime was- 
relevant to bring out what induce¬ 
ments the prosecution had offered 
confederate in the instant prosecu¬ 
tion. 

U.S.—U. S. v. Chiarella, C.A.N.Y., 184 
F.2d 903, modified on other grounds 
187 F.2d 12, reargument denied 187 
F.2d 870, vacated on other grounds 
71 S.Ct. 1004, 341 U.S. 946, 95 L.Ed. 
1370, certiorari denied Pietraniello- 
v. U. S., 71 S.Ct. 1009, 341 U.S. 956, 
95 L.Ed. 1377. 

(4) In weighing testimony of abor- 
tee in prosecution for abortion and 
for conspiracy to abort, jury could, 
consider promise of immunity given 
abortee. 

Cal.—People v. Califro, 261 P.2d 332, 
120 C.A.2d 504, certiorari denied 
Califro v. People of State of Cali¬ 
fornia, 74 S.Ct. 708, 347 UB. 969„ 
98 L.Ed. 1103. 
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only a slight or indirect bearing on such matters may 
or should be excluded. 98 * 15 Accused's inquiry of his 
own witness as to whether he was interested on 
accused's behalf is objectionable as an attempt to 
bolster up the testimony of his own witness; 98 * 20 
and testimony of the prosecuting witness, on re¬ 
direct examination, that he had voluntarily sub¬ 
mitted to a lie detector test prior to trial, offered 
for the purpose of rehabilitating the witness after his 
credibility had been seriously shaken, is inadmis¬ 
sible. 98 * 26 

Derogatory evidence concerning a witness not 
offered for impeachment purposes is not admissible 
where not relevant to the issues of the case. 98 * 30 So, 
evidence of a witness' inconsistent statements on a 
former trial is not admissible as substantive evidence 
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of accused’s guilt. 98 - 35 

§ 601 . In Connection with Other Evidence 

The relevancy of evidence does not depend on Its 
conclusiveness; and evidence which Is not Independently 
relevant is admissible if, when taken with other evidence, 
Its relevancy appears. 

Library References 

Criminal Law 338(3), 360, 361(1-4). 

In a criminal prosecution, the relevancy of evi¬ 
dence does not depend on its conclusiveness, 98 * 50 
and evidence will not be excluded because it is in¬ 
sufficient in itself to establish the commission of 
the crime charged or any essential element thereof. 99 
It is sufficient to warrant its admission if, when 
taken with other evidence, its relevancy appears, 1 


98.15 U.S.—Travis v. U. S., C.A. 
Colo., 269 F.2d 928—Iva Ikuko To- 
guri D’Aauino v. U. S., C-A.Cal. f 
192 F.2d 338, certiorari denied 72 
S.Ct. 772, 343 U.S. 935, 96 L.Ed. 
1343, rehearing denied 72 S.Ct. 
1053, 343 U.S. 958, 96 L.Ed. 1358, 
rehearing denied 73 S.Ct. 786, 345 
U.S. 931, 97 L.Ed. 1361, and rehear¬ 
ing denied, CA, 203 F.2d 390. 

Miss.—Moffett v. State, 78 So.2d 142, 
223 Miss. 276. 

Pa.—Commonwealth v. Gates, 141 A. 

2d 219, 392 Pa. 557. 

Utah.—State v. Keeley, 328 P.2d 724, 
8 Utah 2d 70. 

Injuries causing loss of memory 
Ill.—People v. Hansen, 38 N.E.2d 
738, 378 Ill. 491. 

Conversation, with other witnesses 

Ind.—Soucie v. State, 31 N.E.2d 1018, 
218 Ind. 215. 

98.20 Ala.—Hayes v. State, 33 So.2d 
744, 33 Ala.App. 364. 

98.25 Fla.—Kaminski v. State, 63 
So.2d 339. 

98.30 Ala.—Coats v. State, 45 So.2d 
35, 253 Ala. 290. 

Ga.—Summerour v. State, 68 S.E.2d 
158, 85 Ga»App. 94. 

Fa.—Commonwealth v. Gates, 141 A. 

2d 219, 392 Pa. 557. 

Tex.—Parker v. State, 263 S.W.2d 
949, 159 Tex.Cr. 408. 

Inability to tell truth 

Testimony as to extrajudicial dec¬ 
laration by a witness for the com¬ 
monwealth preceding trial that she 
could not teU the truth because of 
her mother would be admissible only 
for impeachment purposes to discred¬ 
it the testimony of such witness and 
not as substantive evidence on the 
merits. 

Va.—Leigh v. Commonwealth, 66 S. 
E.2d 586, 192 Va. 583. 

98.35 Ky.—Anderson v. Common¬ 
wealth, 194 S.W.2d 530. 302 Ky. 
275. j 


98.50 U.S.—U. S. v. Pugliese, C.C.A. 
N.Y., 153 F.2d 497. 

Demonstration of guilt 

In a criminal prosecution, even if 
a fact, standing alone, does not con¬ 
clusively demonstrate guilt, accused 
is not entitled to have it filtered out 
of the evidence. 

U.S.—Jones v. U. S., C.A.Md., 262 F. 
2d 44, certiorari denied Princeler v. 
U. S., 79 S.Ct. 886, 359 U.S. 971, 3 
L.Ed.2d 838, and 79 S.Ct. 887, 359 
U.S. 972, 3 L.Ed.2d 839. 

99. U.S.—Rosengarten v. U. S., C.C. 

A.Mich., 32 F.2d 644. 

Ala.—Hannah v. State, 99 So. 60, 19 
Ala.App. 574. 

Ark.—Glover v. State, 105 S.W.2d 82, 
194 Ark. 66. 

Ga.—Garner v. State, 63 S.E.2d 225, 
83 Ga.App. 178. 

La.—State v. Smith, 90 So. 28, 149 
La. 700. 

1. U.S.—U. S. v. Stocker, C.A.I11., 
273 F.2d 754—Gormley v. U. S., C.C. 
A.Va., 167 F.2d 454—Heindel v. U. 
S., C.C.A.Ohio, 150 F.2d 493—U. S. 
v. Graham, C.C.A.N.Y., 102 F.2d 
436, certiorari denied Graham v. 
U. S., 59 S.Ct 1041 and Heed v. U. 
S., 59 S.Ct. 1041. 

Nokis v. U. S., Iowa, 257 F. 413, 
168 C.C.A. 453. 

Ala.—Cline v. State, 148 So. 172, 25 
Ala.App. 433—Carter v. State, 109 
So. 899, 21 Ala.App. 557—Machen 
v. State, 85 So. 857, 17 Ala.App. 427 
—Flowers v. City of Birmingham, 
83 So. 36, 17 Ala.App. 138, certiorari 
denied Ex parte Flowers, 83 So. 
926, 203 Ala. 697—Pool v. State, 78 
So. 311, 16 Ala.App. 395—Turney v. 
State, 75 So. 726, 16 Ala.App. 134, 
certiorari denied Ex parte Turney, 
76 So. 998, 200 Ala. 700—Wade v. 
State, 72 So. 269, 14 Ala.App. 130. 
Ark.—Collier v. State, 154 S.W.2d 569, 
202 Ark. 939—Glover v. State, 105 
S.W.2d 82, 194 Ark. 66—Housley v. 
State, 220 S.W. 460, 143 Ark. 425. 
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Cal.—People v. Ross, App., 3 Cal. 
Rptr. 170—People v. Wilder, 287 
P.2d 854, 135 C.A.2d 742—People 
v. Sherman, 273 F.2d 611, 127 CA. 
2d 230. 

D.C.—Shelton v. U. S., 169 F.2d 665, 
83 U.S.App.D.C. 257, certiorari de¬ 
nied 69 S.Ct. 24, 335 U.S. 834, 93 
L.Ed. 387. 

Fla.—Mackiewicz v. State, 114 So.2d 
684, certiorari denied Mackiewicz 
v. Florida, 80 S.Ct. 883, 362 U.S. 
965, 4 L.Ed.2d 879—Milligan v. 

State, 147 So. 260, 109 Fla. 219— 
Parrish v. State, 105 So. 130, 90 
Fla. 25—Guyton v. State, 86 So. 618, 
80 Fla. 621—Landrum v. State, 84 
So. 535, 79 Fla. 189—Thompson v. 
State, 50 So. 507, 58 Fla. 106. 

Ga.—Odum v. State, 190 S.E. 25, 183 
Ga. 854. 

Fowler v. State, 97 S.E.2d 913, 95 
Ga.App. 470—Garner v. State, 63 
S.E.2d 225, 83 Ga.App. 178—Eldson 
v. State, 15 S.E.2d 452, 65 GaApp. 
119. 

Ill.—People v. Kusinski, 129 N.E. 
503, 295 Ill. 575. 

Kan.—State v. Hamilton, 352 P.2d 
942, 186 Kan. 776. 

La.—State v. Elias, 89 So.2d 51, 230 
La. 498. 

Mass.—Commonwealth v. Moore, 80 
N.E.2d 24, 323 Mass. 70—Common¬ 
wealth v. Russ, 122 N.E. 176, 232 
Mass. 58. 

Mo.—State v. Bennett, 248 S.W. 924, 
297 Mo. 190. 

N.C.—State v. Yearwood, 101 S.E. 513, 
178 N.C. 813. 

Okl.—Fahay v. State, Cr., 288 P.2d 
757—Brown v. State, 259 P. 154, 38 
Okl.Cr. 15—MacLaurin v. State, 246 
P. 669, 34 Okl.Cr. 324—Head v. 
State, 221 P. 791, 26 Okl.Cr. 33. 

Pa.—Commonwealth v. Lawrence, 127 
A. 465, 282 Pa. 128. 

Commonwealth v. Finkenson, 11 
A.2d 176, 138 Pa.Super. 485. 

S.C.—State v. Floyd, 177 S.E. 375, 174 
S.C. 288. 
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as where it forms a link in a chain of evidence which 
is admissible, 2 or if it constitutes a necessary pre¬ 
liminary to the relevancy of other evidence. 3 

Circumstances attending a particular transaction, 
when so interwoven with each other and with the 
principal fact that they cannot well be separated 
without depriving the jury of proof that is essential 
in order to reach a just conclusion, are admissible 
in evidence; 4 and whether a particular circum¬ 
stance is irrelevant and should be excluded or is 
so closely interwoven with the primary deed as to 
constitute a piece in the pattern of the episode in its 
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entirety, and hence necessary to set off the charge 
on trial in the proper perspective, is to be deter¬ 
mined in the light of the particular facts. 4 * 5 Mat¬ 
ters without prima facie relevancy may become rel¬ 
evant by being interwoven into a conversation which 
is relevant and admissible; 5 and statements are 
sometimes admissible to connect and render intelli¬ 
gible other statements. 6 

Where, however, certain evidence is not independ¬ 
ently relevant and its relevancy is not made to ap¬ 
pear by other evidence, it is not admissible. 7 The 


Tex.—Thorneberry v. State, Cr., 311 

S.W.2d 868—Langston v. State, 233 
S.W.2d 861, 166 Tex.Cr. 276—Lynch 
v. State, 199 S.W.2d 172, 150 Tex. 
Cr. 148—Bird v. State, 147 S.W.2d 
500, 141 Tex.Cr. 135—Clark v. State, 
143 S.W.2d 378, 140 Tex.Cr. 25- 
Gray v. State, 33 S.W.2d 457, 116 
Tex.Cr. 617—Ross v. State, 267 S. 
W. 499, 98 Tex.Cr. 567—Bland v. 
State, 244 S.W. 1023, 92 Tex.Cr. 
636—Dollar v. State, 216 S.W. 1087, 
86 Tex.Cr. 333—Hampton v. State, 
183 S.W. 887, 78 Tex.Cr. 639. 

Va.—Gray v. Commonwealth, 111 S. 

E. 276, 132 Va. 674. 

W.Va.—State v. Nazel, 156 S.E. 45, 
109 W.Va. 617. 

16 C.J. p 644 note 50. 

Admissibility of evidence, taken in 
conjunction with other evidence, to 
rebut alibi see infra § 619. 

Evidence irrelevant when offered 
held rendered relevant by evidence 
subsequently introduced. 

Ala.—Cook v. State, 88 So. 58, 17 Ala. 
App. 611. 

Implication of accused 
Where any facts are shown from 
which jury may reasonably infer that 
crime has been committed, other evi¬ 
dence tending to implicate accused 
is thereby rendered admissible. 

Ala.—Snead v. State, 38 So.2d 576, 
251 Ala. 624—Jarrell v. State, 36 
So.2d 336, 251 Ala. 50—Johnson v. 
State, 24 So.2d 17, 247 Ala. 271— 
Hill v. State, 93 So. 460, 207 Ala. 
444. 

Anderson v. State, 51 So.2d 257, 
35 Ala.App. 557, certiorari denied 
51 So.2d 260, 255 Ala. 302. 

Prior baseless charge 
Accused defending charge of lar¬ 
ceny in state court on ground that 
accused took and sold articles pursu¬ 
ant to agreement with owner could 
prove, as a fact relevant to such de¬ 
fense, that owner had previously 
made a baseless charge against ac¬ 
cused under similar circumstances. 
U.S.—Gibbs v. Burke, Pa., 69 S.Ct. 
1247, 337 U.S. 773, 93 L.Ed. 1686. 

Source of information 
In prosecution for murder by ar¬ 
senic poisoning, reference to other 


arsenic poisonings in interrogation 
of witness was not error, where ques¬ 
tions were necessary to show how 
witness came to obtain information 
as to which he testified, and were 
wholly innocuous. 

Pa.—Commonwealth v. Giacobbe, 19 
A.2d 71, 341 Pa. 187. 

2. U.S.—:Knight v. U. S., CA.Ga., 213 
F.2d 699. 

Ala.—Hannah v. State, 99 So. 60, 19 
Ala.App. 574. 

Ark.—Tullis v. State, 257 S.W. 380, 
162 Ark. 116. 

Cal.—People v. Wilder, 287 P.2d 854, 
135 C.A.2d 742—People v. Peyton, 
117 P.2d 683, 47 C.A.2d 214—People 
v. Billings, 168 P. 396, 34 CA. 549. 
Ga.—Parks v. State, 46 S.E.2d 504, 
203 Ga. 302. 

Ind.—Wright v. State, 147 N.E.2d 551, 
237 Ind. 593—State v. Brumflel, 125 
N.E. 40, 188 Ind. 584—State v. 
O’Conner, 4 Ind. 299. 

Mass.—Commonwealth v. BonomI, 
140 N.E.2d 140, 335 Mass. 327. 

Mo.—State v. Washington, 335 S.W. 
2d 23. 

S.C.—State v. Abelson, 94 S.E. 872, 
108 S.C. 356. 

Tex.—Toes v. State, 254 S.W.2d 141, 
158 Tex.Cr. 201. 

3. U.S.—Bedell v. U. S., C.C.A.Iowa, 
78 F.2d 358, certiorari denied 56 
S.Ct. 151, 296 U.S. 628, 80 L.Ed. 447 
—Chapman v. U. S., C.C.A.Iowa, 78 
F.2d 358, certiorari denied 56 S.Ct. 
151, 296 U.S. 628, 80 L.Ed. 447, and 
56 S.Ct. 152, 296 U.S. 628, 80 L.Ed. 
447. 

Ariz.—State v. Cassady, 190 P.2d 501, 
67 Ariz. 48. 

Cal.—People v. Hinrich, 199 P. 1058, 
53 C.A. 186. 

Miss.—Bangren v. State, 22 So.2d 360, 
198 Miss. 359. 

Mont.—State v. Postal Telegraph Ca¬ 
ble Co., 161 P. 953, 53 Mont. 104. 
N.C.—State v. Galloway, 124 S.E. 745, 
188 N.C. 416—State v. Tearwood, 
101 S.E. 513, 178 N.C. 813. 

Pa.—Commonwealth v. Lawrence, 

127 A. 465, 282 Pa. 128. 

S.C.—State v. Floyd, 177 S.E. 375, 174 
S.C. 288. 

16 C.J. p 544 note 52. 
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Probable cause for arrest 

In prosecution for possession of 
heroin, testimony of police officer 
that he knew prior to arresting ac¬ 
cused that accused had been convict¬ 
ed of possession of heroin on a for¬ 
mer occasion was properly received 
in furtherance of proof of probable 
cause for arrest of accused. 

Cal.—People v. Escobosa, App., 8 Cal. 
Rptr. 917. 

4. Fla.—Milligan v. State, 147 So. 
260, 109 Fla. 219—Thomas v. State, 
95 So. 752, 85 Fla. 113. 

Va.—Mundy v. Commonwealth, 171 

S.E. 691, 161 Va. 1049—Scott v. 
Commonwealth, 129 S.E. 360, 143 
Va. 510. 

Wash.—State v. Lyda, 225 P. 65, 129 
Wash. 298. 

16 C.J. p 544 note 54. 

Matters not connected with accused 
interwoven with matters connected 
with accused see infra § 602. 

4.5 U.S.—Gormley v. U, S., C.C.A. 
Va., 167 F.2d 454. 

5. Ga.—Holcombe v. State, 62 S.E. 
647, 5 GaApp. 47. 

Tex.—Nix v. State, 198 S.W.2d 907, 
150 Tex.Cr. 66. 

16 C.J. p 544 note 55. 

6. Ala.—Hendley v. State, 76 So. 
904, 200 Ala. 546. 

Lawson v. State, 76 So. 411, 16 
AlaApp. 174. 

Ark.—Ballentine v. State, 276 S.W. 
1002, 169 Ark. 871. 

Ky.—Thacker v. Commonwealth, 294 
S.W. 491, 219 Ky. 789. 

Tex.—Smith v. State, 189 S.W. 484, 
80 Tex.Cr. 221—Gleason v. State, 
183 S.W. 891, 79 Tex.Cr. 185. 

16 C.J. p 544 note 56. 

Statement independently intelligible 
In murder prosecution, what wit¬ 
ness retorted to victim’s threat 
against accused was held inadmissi¬ 
ble, where retort was not necessary 
to show what victim meant. 

Mo.—State v. Flinn, 96 S.W.2d 506. 

7. U.S.—Fasulo v. U. S., C.C.A.Cal., 
7 F.2d 961, reversed on other 
grounds 47 S.Ct. 200, 272 U.S. 620, 
71 L.Ed. 443. 

Ala.—Cunningham v. Stcie, 93 So. 
446, 207 Ala. 433. 
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admissibility of evidence as affected by the admis¬ 
sion or exclusion of similar evidence of the ad¬ 
verse party is discussed infra § 660. 


Explanatory evidence . As a general rule, evi¬ 
dence explaining evidence previously introduced,* 
or showing that the inference arising or sought to 


Davis v. State, 46 So.2d 242, 35 
Ala.App. 312—Clemmons v. State, 
94 So. 245, 18 Ala.App. 650—Bail- 
um v. State, 88 So. 200, 17 Ala. 
App. 679. 

Ark.—Leslie v. State, 245 S.W. 318, 
155 Ark. 526—Barron v. State, 244 
S.W. 331, 155 Ark. 80. 

Ill.—People v. Moretti, 129 N.E.2d 
709, 6 I11.2d 494, certiorari denied 
Moretti v. People of State of Illi¬ 
nois, 78 S.Ct. 794, 356 U.S. 947, 2 
L.Ed.2d 822—People v. Berkowitz, 
15 N.E.2d 699, 369 Ill. 197, appeal 
dismissed Berkowitz v. People of 
State of Illinois, 59 S.Ct. 245, 305 
U.S. 572, 83 L.Ed. 360, rehearing 
denied 59 S.Ct. 367, 305 U.S. 676, 
83 L.Ed. 438. 

La.—State v. Dunn, 109 So. 56, 161 
La. 532, error dismissed Dunn v. 
State of Louisiana, 47 S.Ct. 344, 273 
U.S. 656, 744, 71 L.Ed. 825—State 
v. Scarborough, 94 So. 204, 152 
La. 669. 

Md.—Snowden v. State, 106 A. 5, 133 
Md. 624. 

N.C.—State v. Aiken, 1 S.E.2d 821, 
215 N.C. 317—State v. Alexander, 
103 S.E. 383, 179 N.C. 759. 

Okl.—O'Neal v. State, 194 P. 261, 18 
Okl.Cr. 310. 

Or—State v. Rand, 111 P.2d 82, 166 
Or. 396, rehearing denied 112 P.2d 
1034, 166 Or. 396—State v. Rader, 
186 P. 79, 94 Or. 432—State v. New- 
lin, 182 P. 133, 92 Or. 589. 

Pa.—Commonwealth v. Glickstein, 30 
A.2d 147, 151 Pa.Super. 421. 

S.C.—State v. King, 155 S.E. 409, 158 
S.C. 251. 

Vt.—State v. Teitle, 90 A.2d 562, 117 
Yt. 190. 

16 C.J. p 544 note 51. 

8 . U.S.—Debs v. U. S., Ohio, 39 S.Ct. 
252, 249 U.S. 211, 63 L.Ed. 566. 

U. S. v. Lester, C.A.N.Y., 248 F. 
2d 329—U. S. v. Angelet, CA.N.Y., 
231 F.2d 190, certiorari denied An¬ 
gelet v. U. S., 76 S.Ct. 849, 351 
U.S. 952, 100 L.Ed. 1476—Tucker 
v. U. S. f C.A.Cal„ 214 F.2d 713- 
Nick v. U. S., C.C.A.Mo., 122 F.3d 
660, 138 A.L.R. 791, certiorari de¬ 
nied 62 S.Ct. 302, 314 U.S. 687, 86 
L.Ed. 550, rehearing denied 62 S. 
Ct. 411, 314 U.S. 715, 86 L.Ed. 570, 
rehearing denied 62 S.Ct. 1103, 316 
U.S. 710, 86 L.Ed. 1776. 

U. S. v. Siegel, D.C.Minn., 16 F.2d 
134. 

Ala.—Dockery v. State, 114 So.2d 
394, 269 Ala. 564—Johnson v. State, 
91 So.2d 476, 265 Ala. 360—Corpus 
Juris Secundum cited In Colvin v. 
State, 70 So.2d 654, 656, 260 Ala. 
338—Redus v. State, 9 So.2d 914, 
243 Ala. 320, certiorari denied Re¬ 
dus v. State of Alabama, 63 S.Ct. 
771, 318 U.S. 774, 87 L.Ed. 1143, 


rehearing denied 63 S.Ct. 852, 318 
U.S. 802, 87 L.Ed. 1166—Hendley 
v. State, 76 So. 904, 200 Ala. 546. 

Jarrell v. State, 50 So.2d 767, 35 
Ala. App. 256, reversed on other 
grounds 50 So.2d 774, 255 Ala. 128 
—Cummings v. State, 43 So.2d 326, 
34 AlaApp. 650—Hill v. State, 144 
So. 582, 25 Ala.App. 264, certiorari 
denied 144 So. 583, 225 Ala. 610— 
Wilson v. State, 117 So. 615, 22 Ala. 
App. 554—Keller v. State, 112 So. 
367, 22 Ala.App. 75—Nolen v. State, 
109 So. 295, 21 Ala.App. 455—Cleck- 
ler v. State, 106 So. 622, 21 Ala. 
App. 191—Lancaster v. State, 106 
So. 609, 21 Ala.App. 140, certiorari 
denied 106 So. 617, 214 Ala. 2, and 
106 So. 618, 214 Ala. 76. 

Ark.—Ballentine v. State, 276 S.W. 
1002, 169 Ark. 871. 

Cal.—People v. Buckowski, 233 P.2d 
912, 37 C.2d 629, certiorari denied 
Buckowski v. People of State of 
California, 72 S.Ct. 369, 342 U.S. 
928, 96 L.Ed. 692—People v. Zeril- 
lo, 223 P.2d 223, 36 C.2d 222—Peo¬ 
ple v. Mendes, 219 P.2d 1, 35 C.2d 
537. 

People v. Spivak, 334 P.2d 44, 166 
C.A.2d 796, certiorari denied and 
appeal dismissed Spivak v. Califor¬ 
nia, 80 S.Ct. 96, 361 U.S. 13, 4 L. 
Ed.2d 52—People v. Denne, 297 P. 
2d 451, 141 C.A2d 499. 

D.C.—Stitely v. U. S., MunApp., 61 
A.2d 491. 

Ga.—Mallary v. State, 119 S.E. 636, 
156 Ga. 596. 

Bobo v. State, 113 S.E.2d 468, 
101 Ga.App. 266—Campbell v. 
State, 81 S.E.2d 880, 90 GaApp. 1 
—Hardison v. State, 58 S.E.2d 480, 
81 GaApp. 345—Brown v. State, 38 
S.E.2d 871, 74 GaApp. 98—Foster 
v. State, 33 S.E.2d 598, 72 Ga.App. 
237—Harris v. State, 27 S.E.2d 51, 
69 GaApp. 872. 

Idaho.—State v. Cofer, 249 P.2d 197, 
73 Idaho 181. 

Ill.—People v. Epping, 162 N.E.2d 
366, 17 I11.2d 557. 

People v. Donahoe, 198 IllApp. 
1, affirmed 117 N.E. 105, 279 Ill. 
411. 

Ky.—Foure v. Commonwealth, 283 S. 
W. 958, 214 Ky. 620. 

La.—State v. Elias, 89 So.2d 51, 230 
La. 498—State v. Ellis, 119 So. 402, 
167 La. 390. 

Md.—Robert v. State, 151 A.2d 737, 
220 Md. 159. 

Mass.—Commonwealth v. Bonomi, 
140 N.E.2d 140, 335 Mass. 327- 
Commonwealth v. Aronson, 115 N. 
E.2d 362, 330 Mass. 453—Common¬ 
wealth v. Shea, 82 N.E.2d 511, 323 
Mass. 406. 

Mo.—Corpus Juris Secundum quoted 
In State v. Hamilton, 310 S.W.2d 
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906, 908—State v. Phillips, 299 s. 
W.2d 431—State v. Hermann, 283 
S.W.2d 617—State v. Mayberry, 272 
S.W.2d 236. 

Mont.—State v. Parr, 283 P.2d 1086 
129 Mont. 175. ' f 

N.J.—State v. Grosso, 153 A. 593, 107 
N.J.Law 295. 

N.M.—State v. Foley, 237 P.2d 1033 
55 N.M. 590. 

N.Y.—People v. De Simone, 121 N.E. 
761, 225 N.Y. 261. 

N.C.—State v. Black, 53 S.E.2d 443, 
230 N.C. 448—State v. Oxendine] 
32 S.E.2d 648, 224 N.C. 825—State 
v. Brodie, 130 S.E. 205, 190 N.C 
554. 

Ohio.—Fleming v. State, 171 N.E. 27, 
122 Ohio St. 156, certiorari denied 
Fleming v. State of Ohio, 51 S.Ct 
39, 282 U.S. 800, 75 L.Ed. 719. 

State v. Carey, 157 N.E.2d 381, 
107 Ohio App. 149, appeal dis¬ 
missed 153 N.E.2d 676, 168 Ohio 
St. 254—State v. Sheppard, 128 N. 
E.2d 471, 100 Ohio App. 345, af¬ 
firmed 135 N.E.2d 340, 165 Ohio St 
293, certiorari denied Sheppard v. 
State of Ohio, 7 S.Ct. 118, 352 U.S. 
910, 1 L.Ed.2d 119, rehearing de¬ 
nied 77 S.Ct. 323, 352 U.S. 965, 1 
L.Ed.2d 245. 

Or.—State v. Dong, 244 P.2d 1033, 
195 Or. 81. 

Pa.—Commonwealth v. Lawrence, 127 
A. 465, 282 Pa. 128. 

Commonwealth v. Smith, 111 A 
2d 151, 177 Pa.Super. 403. 

Tex.—Tischmacher v. State, 221 S.W. 
2d 258, 153 Tex.Cr. 481—Kiel v. 
State, 83 S.W.2d 680, 129 Tex.Cr. 
99—Casa v. State, 78 S.W.2d 962, 
127 Tex.Cr. 607—Stolte v. State, 45 
S.W.2d 224, 119 Tex.Cr. 39—Filpot 
v. State, 26 S.W.2d 202, 114 Tex.Cr. 
278—Mohler v. State, 265 S.W. 553, 
98 Tex.Cr. 238—Johns v. State, 263 
S.W. 313, 98 Tex.Cr. 127—Freeman 
v. State, 239 S.W. 969, 91 Tex.Cr. 
410—Chewning v. State, 237 S.W. 
946, 91 Tex.Cr. 212—Barnett v. 
State, 229 S.W. 519, 89 Tex.Cr. 45 
—Lasater v. State, 227 S.W. 949, 88 
Tex.Cr. 452—Anderson v. State, 214 
SW. 353, 85 Tex.Cr. 422—Bolin v. 
State, 204 S.W. 335, 83 Tex.Cr, 690 
—Earnest v. State, 202 S.W. 739, 
83 Tex.Cr. 257—Yancy v. State, 199 
S.W. 470, 82 Tex.Cr. 276—Parker v. 
State, 196 S.W. 537, 81 Tex.Cr. 397 
—Sanford v. State, 185 S.W. 22, 79 
Tex.Cr. 345. 

Vt.—State v. Gile, 106 A. 829, 93 Vt 
142. 

Va.—Cunningham v. Town of Nar¬ 
rows, 143 S.E. 740, 150 Va. 605. 

Wash.—State v. Rigsby, 254 P. 244, 
143 Wash. 31. 

16 C.J. p 544 note 59. 
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be drawn therefrom is not warranted, 9 is admissi- to explain incriminating evidence introduced by 
ble; and it is sometimes so provided by statute. 10 the state, 11 and applies even though the evidence 
This rule is especially applicable where accused seeks 


Breaking 1 force and effect 
Whatever material facts are intro¬ 
duced that tend to affect the issue, 
the other side has the right to ex¬ 
plain that testimony, showing its 
falsity or breaking its force and ef¬ 
fect in any legitimate way. 

Tex.—Crowell v. State, 180 S.W.2d 
343, 147 Tex.Cr. 299. 

Test of relevancy of evidence of¬ 
fered in reply to that introduced by 
other party is whether it tends to 
eliminate, explain, or obviate force 
of opposing evidence. 
jj.D.—S tate v. Isensee, 249 N.W. 898, 
64 N.D. 1. 

Season for act or conduct 

(1) Generally, it is always rele¬ 
vant, where any act is shown or con¬ 
duct charged against accused, for 
him to explain such act or conduct 
by showing some other hypothesis 
equally or more natural, as a reason 
for his conduct, and such explana¬ 
tion should always be received. 

Pa.—Commonwealth v. Parshall, 11 
A.2d 506, 139 Pa.Super. 161. 

(2) Where evidence of an act done 
by a party Is admissible, his dec¬ 
larations, made at the time having 
a tendency to elucidate, explain, or 
give character to the act, are also 
admissible. 

Ind.—Dickinson v. State, 55 N.E.2d 
325, 222 Ind. 551. 

(3) On direct examination of wit¬ 
ness, self-serving statement explain¬ 
ing his conduct was held admissible. 
N.H.—State v. Cornwell, 91 A.2d 456, 

97 N.H. 446. 

Failure to assert fact 

Failure to assert a fact when it 
would have been natural to assert 
it amounts in effect to an assertion 
of the nonexistence of the fact, and 
such conduct is prima facie an In¬ 
consistency which, unexplained, has 
a tendency to discredit the witness, 
with result that witness should be 
permitted to make such explanation 
as might be in his or her power. 
Va.—Skipper v. Commonwealth, 80 
S.E.2d 401, 195 Va. 870. 

The circumstances of making a 
threat, admissible In evidence, are 
competent to explain its meaning and 
significance. 

Miss.—Beauchamp v. State, 91 So. 
202, 128 Miss. 523. 

Limits of rule 

The rule allowing the admission 
of explanatory evidence does not 
Justify or require the admission of: 

(1) Evidence which cannot be said 
to furnish an explanation. 

Ala.—Davis v. State, 46 So.2d 242, 35 
AlajLpp. 372. 


La.—State v. Bankston, 116 So. 565, 
165 La. 1082. 

Mo.—State v. Taylor, 148 S.W.2d 802, 
347 Mo. 607. 

Okl.—Hendricks v. State, Cr., 296 P. 
2d 205, appeal dismissed Hendricks 
v. State of Oklahoma, 77 S.Ct. 329, 
352 U.S. 949, 1 L.Ed.2d 241. 

16 C.J. p 544 note 58 [a] (3). 

(2) Evidence which is Immaterial 
and unimportant. 

Ala.—Johnson v. State, 91 So.2d 476, 
265 Ala. 360. 

Ark.—Ballentine v. State, 276 S.W. 
1002, 169 Ark. 871—Leslie v. State, 
245 S.W. 318, 155 Ark. 526. 

La.—State v. Webb, 101 So. 338, 156 
La. 952. 

N.Y.—People v. Feld, 113 N.E.2d 440, 
305 N.Y. 322. 

16 C.J. p 544 note 58 [a] (2). 

(3) Other cases. 

Tex.—Alsup v. State, 87 S.W.2d 1098, 
129 Tex.Cr. 391. 

16 C.J. p 544 note 58 [a] (3)-(6). 

9. Ala.—Cummings v. State, 43 So. 
2d 326, 34 Ala.App. 650—King v. 
State, 101 So. 89, 20 Ala.App. 121. 

Colo.—Carter v. People, 204 P.2d 147, 
119 Colo. 347. 

Ga.—Hardison v. State, 58 S.E.2d 480, 
81 Ga.App. 345. 

La.—State v. Foster, 114 So. 696, 164 
La. 813. 

Mich.—People v. Welke, 68 N.W.2d 
759, 342 Mich. 164. 

Mo.—Corpus Juris Secundum quoted 
in State v. Hamilton, 310 S.W.2d 
906, 908—State v. Everhart, 289 S. 
W. 604, 316 Mo. 195. 

N.J.—State v. Williams, 84 A.2d 756, 
16 N.J.Super. 372—State v. Fox, 79 
A.2d 76, 12 N.J.Super. 132. 

Pa.—Commonwealth v. Carroll, 200 
A. 139, 131 Pa.Super. 357. 

Tex.—Van Ness v. State, 263 S.W.2d 
162, 159 Tex.Cr. 295—Wimberley v. 
State, 249 S.W. 497, 94 Tex.Cr. 1. 
16 C.J. p 545 note 60. 

10. Tex.—Naugle v. State, 40 S.W. 
2d 92, 118 Tex.Cr. 566—Heather- 
ington v. State, 29 S.W.2d 352, 115 
Tex.Cr. 73—Filpot v. State, 26 S.W. 
2d 202, 114 Tex.Cr. 278—Jackson v. 
State, 280 S.W. 808, 103 Tex.Cr. 
252—Chewning v. State, 237 S.W. 
946, 91 Tex.Cr. 212—Earnest v. 
State, 202 S.W. 739, 83 Tex.Cr. 257 
—Yancy v. State, 199 S.W. 470, 82 
Tex.Cr. 276. 

16 C.J. p 545 note 61. 

Evidence held inadmissible 

(1) Self-serving declaration held 
inadmissible under statute. 

Tex.—Brewer v. State, 97 S.W.2d 229, 
131 Tex.Cr. 207. 

(2) Exclusion of statements made 
after res gestse statements and of¬ 
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fered In explanation thereof held 
proper under statute. 

Tex.—Lawler v. State, 9 S.W.2d 259, 
110 Tex,Cr. 460. 

(3) In embezzlement prosecution 
accused's statements that he had 
been robbed were not rendered ad¬ 
missible by statute providing that 
when detailed act or declaration is 
introduced, explanatory act or decla¬ 
ration is admissible, where state in¬ 
troduced no detailed act or declara¬ 
tion of accused concerning alleged 
robbery. 

Tex.—Heidingsfelder v. £tate, 81 S. 
W.2d 510, 128 Tex.Cr. 351. 

II. U.S.—Hartman v. U. S., C.A.Mo., 
215 F.2d 386—Erhardt v. IT. S., C. 
C.A.I11., 268 F. 326. 

Ala.—Smothers v. State, 98 So.2d 66, 
39 Ala.App. 292. 

Cal.—People v. Owen, 251 P. 686, 80 
C.A. 248. 

Ga.—Bryant v. State, 13 S.E.2d 820, 
191 Ga. 686. 

III. —People v. Epping, 162 N.E.2d 
366, 17 I11.2d 557—People v. Clark, 
160 N.E. 233, 329 Ill. 104. 

Iowa.—State v. Pierson, 216 N.W. 43, 
204 Iowa 837. 

Ky.—Johnson v. Commonwealth, 290 
S.W. 325, 217 Ky. 565—Smith v. 
Commonwealth, 268 S.W. 328, 206 
Ky. 728. 

La.—State v. Bankston, 116 So. 565, 
165 La. 1082. 

Minn.—State v. Waltz, 54 N.W.2d 791, 
237 Minn. 409. 

Miss.—Russell v. State, 189 So. 90, 
185 Miss. 464. 

Mo.—Corpus Juris Secundum quoted 

in State v. Hamilton, 310 S.W.2d 
906, 908—State v. Everhart, 289 S. 
W. 604, 316 Mo. 195—State v. Dix¬ 
on, 190 S.W. 290. 

Mont.—State v. Fisher, 169 P. 282, 
54 Mont. 211, 

N.J.—State v. Williams, 84 A.2d 756, 
16 N.J.Super. 372. 

N.Y.—People v. Van Aken, 112 N.E. 
380, 217 N.Y. 532. 

People v. Hornbeck, 101 N.Y.S.2d 
182, 277 App.Div. 1136. 

N.D.—State v. Isensee, 249 N.W. 898, 
64 N.D. 1. 

Tex.—Haley v. State, 2 S.W.2d 259, 
108 Tex.Cr. 611—Field v. State, 299 
S.W. 258, 108 Tex.Cr. 112—Atkelson 
v. State, 273 S.W. 595, 100 Tex.Cr. 
313. 

'‘Incriminating evidence introduced 
by the state is always open to re¬ 
buttal and explanation by the ac¬ 
cused." 

La.—State v. Webb, 101 So. 838, 340, 
156 La. 952. 

Admission or confession 

(1) Accused, when confronted with 
any admission or confession, may, if 
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sought to be explained was improperly admitted. 12 
Common illustrations of the rule are found in the 
reception of evidence to explain evidence of insanity, 
of flight, of the commission of other offenses, and 
of the making and contents of confessions, as ap¬ 
pears infra in §§ 620, 625, 690 and 836 respectively. 

Evidence otherwise inadmissible may in some cir¬ 
cumstances be introduced for the purpose of fur¬ 
nishing necessary background material to make the 
proof of the crime intelligible to the jury, 12 * 5 but 
such evidence should not be admitted where unduly 
prejudicial to accused. 12 * 10 

The rule permitting explanation of acts or trans¬ 
actions first brought in by the adversary may not 
be deemed*applicable where questions sought evi¬ 
dence not in rebuttal to the same acts shown by the 
state but to other and different acts and occur¬ 
rences. 12 * 16 The court may properly refuse to 
permit accused on redirect examination to explain 
those inconsistent statements allegedly made to 
police officers which accused directly or equivocally 
denied having made, where he was permitted to 
explain other statements. 12 * 20 The court may ex¬ 
clude evidence of accused himself offered to explain 
alleged derogatory incidents in his life about which 


his character witnesses have been cross-exam¬ 
ined. 12 * 25 

Evidence contradicting evidence introduced by 
the opposite party is admissible. 13 

§ 602 . Matters Not Connected with Accused; 
Res Inter Alios Acta 

Generally, connection with the accused must be shown 
to render evidence admissible against him; and evidence 
as to acts, transactions, or occurrences to which he Is not 
a party, or as to other matters with which he is not 
shown to have any connection, being res inter alios acta, 
Is generally Inadmissible. 

Library References 

Criminal Law @^338(4). 

As a general rule, connection with accused must 
be shown to render evidence admissible against 
him. 13 * 50 

The rule “res inter alios acta” forbids the intro¬ 
duction of collateral facts which by their nature 
are incapable of affording any reasonable presump¬ 
tion or inference as to the principal matter in dis¬ 
pute. 14 Evidence as to acts, transactions, or oc¬ 
currences to which accused is not a party, or as to 
other matters with which he is not shown to have 
any connection, being res inter alios acta, 15 is in- 


Re affirms it, explain fully all the 
circumstances under which he claims 
It was made. 

Wash.—State v. Weekly, 252 P.2d 
246, 41 Wash.2d 727. 

(2) Admissibility of evidence of 
circumstances under which confes¬ 
sion was made, in order to determine 
voluntary character of confession see 
infra § 836. 

12. Ky.—Johnson v. Commonwealth, 
290 S.W. 325, 217 Ky. 565. 

Miss.—Russell v. State, 189 So. 90, 
185 Miss. 464. 

Explanation of condnot 

Evidence, which otherwise may be 
inadmissible in some instances be¬ 
comes admissible in order to explain 
conduct which has been brought into 
Question. 

Ga,—Foster v. State, 33 S.E.2d 598, 
72 GaApp. 237. 

12.5 N.Y.—People v. Gleason, 136 N. 
Y.S.2d 220, 285 App.Div. 278. 

12.10 N.Y.—People v. Atkins, 183 
N.Y.S.2d 336, 7 A.D.2d 393—People 
v. Gleason, 136 N.Y.S.2d 220, 285 
App.Div. 278. 

12.15 Ala.—Peyton v. State, App., 
120 So.2d 415, certiorari denied, 
Sup., 120 So.2d 429. 

12.20 Cal.—People v. Briggs, 123 P. 
2d 433, 20 C.2d 42. 

12.25 D.C.—McQuaid v. U. S., 193 
F.2d 696, 90 TJ.S.App.D.C. 59. 


13. Cal.—People v. Zerillo, 223 P.2d 
223, 36 C.2d 222. 

Conn.—State v. Penn, 127 A.2d 833, 
144 Conn. 148. 

Mo.—State v. Dixon, 190 S.W. 290. 
N.C.—State v. Shoup, 36 S.E.2d 697, 

226 N.C. 69. 

Tex.—Feagin v. State, Cr., 310 S.W. 
2d 99—Crowell v. State, 180 S.W. 
2d 343, 147 Tex.Cr. 299—Stolte v. 
State, 45 S.W.2d 224, 119 Tex.Cr. 
39—Mohler v. State, 265 S.W. 553, 
98 Tex.Cr. 238—Lasater v. State, 

227 S.W. 949, 88 Tex.Cr. 452. 

Mistake or other cause 

Proof of fact tending to contradict 
and possibly to discredit other testi¬ 
mony, due to mistake, or other cause, 
of the same witness to another fact 
is proper if relevant to issues. 

Mo.—State v. Whipkey, 238 S.W.2d 
374, 361 Mo. 1008. 

Evidence held not to tend to contra¬ 
dict 

Vt.—State v. Albano, 102 A. 333, 92 
Yt. 51. 

13.50 Md.—King v. State, 93 A.2d 
556, 201 Md. 303. 

14. Fla.—Watkins v. State, 163 So. 
292, 121 Fla. 58. 

Doctrine of res inter alios generally 
see Evidence §§ 576, 577. 

15. Ala.—Robinson v. State, 11 So. 
2d 732, 243 Ala. 684, certiorari de¬ 
nied Robinson v. State of Alaba- 
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[ ma, 63 S.Ct. 1168, 319 U.S. 755, 87 
L.Ed. 1708. 

Hogue v. State, 78 So.2d 670, 38 
Ala.App. 131—Agnew v. State, 54 
So.2d 89, 36 Ala.App. 205—Vinson 
v. State, 22 So.2d 341, 32 AlaApp. 
74, certiorari denied 22 So.2d 344, 
247 Ala. 22—Seay v. State, 19 So. 
2d 549, 31 AlaApp. 545—Tucker v. 
State, 188 So. 276, 28 AlaApp. 492 
—Holt v. State, 157 So. 449, 26 Ala. 
App. 223, certiorari denied 157 So. 
452, 229 Ala. 368—Morris v. State, 
149 So. 359, 25 Ala.App. 494—Wil¬ 
son v. State, 117 So. 615, 22 Ala. 
App. 554—Scott v. State, 115 So. 
855, 22 AlaApp. 383—Holmes v. 
State, 115 So. 849, 22 AlaApp. 373 
—Clark v. State, 115 So. 294, 22 
AlaApp. 319, certiorari granted 
115 So. 295, 217 Ala. 229—Glover 
v. State, 109 So. 125, 21 AlaApp. 
423—Hicks v. State, 108 So. 612, 
21 AlaApp. 335, certiorari denied 
108 So. 614, 214 Ala. 675—Douglass 
v. State, 107 So. 791, 21 AlaApp. 
289—Snoddy v. State, 101 So. 303, 
20 AlaApp. 168—Nalls v. State, 95. 
So. 591, 19 AlaApp. 146—Benja¬ 
min v. State, 81 So. 855, 17 AlaApp. 
77, certiorari denied Ex parte Ben¬ 
jamin, 82 So. 893, 203 Ala. 696- 
Tittle v. State, 73 So. 142, 15 Ala. 
App. 306—King v. State, 72 So. 55 2„ 
15 AlaApp. 67. 

Ill.—People v. Zalimas, 149 N.E. 759„ 
319 Ill. 186. 

La.—State v. Fuselier, 140 So. 49 0„ 
174 La. 319. 
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admissible, 16 unless it is so interwoven with other ] relevant evidence as to make it impossible to try 


£££,_Corpus Juris Secundum quoted 

tn perrera v. State, 40 A2d 53, 55, 
184 Md. 51. 

Hass.—Commonwealth v. Makare- 
wicz, 132 N.E.2d 294, 333 M&ss. 575. 
Mont.—State v. McConville, 209 P. 
987, 64 Mont. 302. 

]sr.c._State v. WagstafE, 12 S.E.2d 

*657, 219 N.C. 15—State v. Holds- 
claw, 105 S.E. 181, 180 N.C. 731. 
fp e x.—OFeldman v. State, 147 S.W.2d 
773, 141 Tex.Cr. 306, rehearing de¬ 
nied 148 S.W.2d 835, 141 Tex.Cr. 
306 —Grohoske v. State, 50 S.W.2d 
310, 121 Tex.Cr. 352—Joiner v. 

State, 232 S.W. 333, 89 Tex.Cr. 408. 
16 C.J. P 572 note 30. 

Evidence held not res Inter alios 
acta 

U.S.—Scales v. U. S., C.A.N.C., 227 
F.2d 681, reversed on other 
grounds 78 S.Ct. 9, 355 U.S. 1, 2 
L.Ed.2d 19—Sneed v. U. S., C.C.A. 
Tex., 298 F. 911, certiorari denied 
44 S.Ct. 635, 265 U.S. 590, 68 L.Ed. 
1195. 

N.J.—State v. Fay, 21 A.2d 607, 127 
N.J.Law 77. 

N.M.—State v. Halsey, 279 P. 945, 
34 N.M. 22 3. 

Tex.—-Arnold v. State, 10 S.W.2d 102, 
111 Tex.Cr. 106—Carter v. State, 2 
S.W.2d 223, 108 Tex.Cr. 614. 

16. U.S.—Covarrubias v. U. S., C.A. 
Cal., 272 F.2d 352—McDonough v. 
U. S., CA.Okl., 227 F.2d 402—U. S. 
v. Browne, CA.IU., 225 F.2d 751- 
Ford v. U. S., CA.Tex., 210 F.2d 
313—Henderson v. U. S., C.A.Tenn., 
202 F.2d 400, rehearing denied 204 
F.2d 126—U. S. v. Bucur, CA.Ind., 
194 F.2d 297—Briggs v. U. S., C.A 
Okl., 176 F.2d 317, certiorari denied 
70 S.Ct. 103, 338 U.S. 861, 94 L.Ed. 
528, and Payne v. U. S., 70 S.Ct. 
102, 338 U.S. 861, 94 L.Ed. 528, re¬ 
hearing denied 70 S.Ct. 168, 338 U. 
S. 882, 94 L.Ed. 541—U. S. v. 
Sprengel, C.C.APa., 103 F.2d 876— 
Irving v. U. S., C.CAAriz., 53 F. 
2d 55—Nations v. U. S., C.C.A.Mo., 
52 F.2d 97—Brauer v. U. S., C.C.A. 
N.J., 299 F. 10—Enfield v. U. S., C. 
CA.Okl., 261 F. 141. 

U. S. v. Foster, D.C.N.Y., 9 F.R. 
D. 367. 

Ala.—Robinson v. State, 11 So.2d 732, 
243 Ala. 684, certiorari denied Rob¬ 
inson v. State of Alabama, 68 S.Ct. 
1168, 319 U.S. 755, 87 L.Ed. 1708. 

McCary v. State, 107 So.2d 903, 
39 AlaApp. 642, certiorari denied 
107 So.2d 906, 268 Ala. 697—Agnew 
v. State, 54 So.2d 89, 36 AlaApp. 
205—Reaves v. State, 33 So.2d 376, 
33 AlaApp. 296, certiorari denied 
33 So.2d 378, 250 Ala. 81—Vinson 
v. State, 22 So.2d 341, 32 AlaApp. 
74, certiorari denied 22 So.2d 344, 
247 Ala. 22—Seay v. State, 19 So. 
2d 549, 31 AlaApp. 545—Tucker v. 
State, 188 So. 276, 28 AlaApp. 492 


—Holt v. State, 157 So. 449, 26 Ala. 
App. 223, certiorari denied 157 So. 
452, 229 Ala. 368—Morris v. State, 
149 So. 369, 25 AlaApp. 494—Black 
v. State, 129 So. 292, 23 AlaApp. 
549—Scott v. State, 115 So. 855, 
22 AlaApp. 383—Holmes v. State, 
115 So. 849, 22 AlaApp. 373—Clark 
v. State, 115 So. 294, 22 AlaApp. 
819, certiorari granted 115 So. 295, 
217 Ala. 229—Pruitt v. State, 113 
So. 316, third case, 22 AlaApp. 113, 
certiorari denied 113 So. 317, 216 
Ala. 353—Glover v. State, 109 So. 
125, 21 AlaApp. 423—Hicks v. 
State, 108 So. 612, 21 AlaApp. 335, 
certiorari denied 108 So. 614, 214 
Ala. 675—Douglas v. State, 107 So. 
791, 21 AlaApp. 289—Wells v. 
State, 107 So. 31, 21 AlaApp. 217— 
Taylor v. State, 105 So. 915, 21 
AlaApp. 167—Tucker v. State, 104 
So. 869, 21 AlaApp. 26—Garner v. 
State, 101 So. 606, 20 AlaApp. 268 
—Nalls v. State, 95 So. 591, 19 Ala. 
App. 146—Ramsey v. State, 93 So. 
39, 18 AlaApp. 448—Rogers v. 

State, 83 So. 359, 17 AlaApp. 175- 
Benjamin v. State, 81 So. 855, 17 
AlaApp. 77, certiorari denied Ex 
parte Benjamin, 82 So. 893, 203 
Ala. 696—Tittle v. State, 73 So. 
142, 15 AlaApp. 306—King v. State, 
72 So. 552, 15 AlaApp. 67. 

Ark.—Pritchett v. State, 254 S.W. 
544, 160 Ark. 233—Colclasure v. 
State, 215 S.W. 584, 140 Ark. 42- 
Walker v. State, 212 S.W. 319, 138 
Ark. 517. 

Cal.—People v. Lima, 154 P.2d 698, 
25 C.2d 573. 

People v. Warren, 346 P.2d 64, 
176 CA.2d 233—People v. Aguirre, 
322 P.2d 478, 158 CA2d 304—Peo¬ 
ple v. Francis, 319 P.2d 103, 156 
C.A.2d 1—People v. Pedesclaux, 
319 P.2d 93, 156 C.A.2d 174—People 
v. Walker, 315 P.2d 740, 154 CA.2d 
143—People v. Ungaro, 264 P.2d 
145, 122 CA.2d 57—People v. Hess, 
237 P.2d 568, 107 C.A.2d 407—Peo¬ 
ple v. Reznick, 171 P.2d 952, 75 C. 
A.2d 832—People v. Cowan, 101 P. 
2d 125, 38 CA.2d 231—People v. 
Wilson, 65 P.2d 834, i9 CA.2d 340. 
Colo.—Archina v. People, 307 P.2d 
1083, 135 Colo. 8. 

Conn.—State v. Schleifer, 130 A 184, 
102 Conn. 708. 

Fla.—Kellum v. State, App., 104 So. 
2d 99. 

Ga.—Mathis v. State, 80 S.E.2d 159, 
210 Ga. 408—Smith v. State, 36 S. 
E.2d 350, 200 Ga. 188. 

Dawkins v. State, 84 S.E.2d 129, 
90 GaApp. 741—Jarrett v. State, 
155 S.B. 49, 41 GaApp. 838. 

Ill.—People v. Arcabascio, 70 N.E.2d 
608, 395 Ill. 487—People v. Rubin, 
7 N.E.2d 890, 366 Ill. 195—People 
v. Schraeberg, 179 N.E. 829, 347 
Ill. 392—People v. Sterling, 173 N. 
E. 139, 341 Ill. 112—People v. Zali- 
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mas, 149 N.E. 759, 319 Ill. 186- 
People v. Looney, 145 N.E. 365, 314 
Ill. 150—People v. Massie, 142 N.E. 
503, 311 Ill. 319—People v. Hedge, 
120 N.E. 494, 284 Ill. 513—People v. 
Dempsey, 119 N.E. 333, 283 Ill. 342, 
L.RA.1918F 239. 

Ind.—Loveless v. State, 166 N.E.2d 
864. 

Iowa.—State v. Boyd, 194 N.W. 177, 
196 Iowa 226. 

Ky.—Nantz v. Commonwealth, 243 
S.W.2d 1007—Gross v. Common¬ 
wealth, 215 S.W.2d 571, 308 Ky. 
682—Hale v. Commonwealth, 108 
SW.2d 716, 269 Ky. 743, reversed 
on other grounds 58 S.Ct. 753, 303 
U.S. 613, 82 LJ3d. 1050—Etherton 
v. Commonwealth, 55 S.W.2d 343, 
246 Ky. 553—Newton v. Common¬ 
wealth. 50 S.W.2d 18, 244 Ky. 41— 
Clemmons v. Commonwealth, 300 
SW. 874, 222 Ky. 393—Farina v. 
Commonwealth, 278 S.W. 1097, 212 
Ky. 303—Wireman v. Common¬ 
wealth, 277 S.W. 822, 211 Ky. 495 
—Helton v. Commonwealth, 276 S. 
W. 522, 210 Ky. 666—Holcomb v. 
Commonwealth, 269 S.W. 349, 207 
Ky. 372—Bullington v. Common¬ 
wealth, 244 S.W. 298, 196 Ky. 108- 
Newton v. Commonwealth, 243 S. 
W. 1031, 195 Ky. 764. 

La—State v. Johnson, 58 So.2d 389, 
220 La. 1075—State v. Wilde, 38 
So.2d 72, 214 La. 453, certiorari de¬ 
nied 69 S.Ct. 148, 337 U.S. 932, 93 
L.Ed. 1739, rehearing denied 70 S. 
Ct. 29, 338 U.S. 842, 94 L.Ed. 515. 

Me.—State v. Whitehead, 116 A.2d 
618, 151 Me. 135. 

Md.—Saum v. State, 88 A.2d 562, 200 
Md. 85—Hunter v. State, 69 A.2d 
505, 193 Md. 596—Corpus Juris 
Secundum quo-tad in Perrera v. 
State, 40 A.2d 53, 55, 184 Md. 51— 
Wimpling v. State, 189 A. 248, 171 
Md. 362—Rasin v. State, 138 A 
338, 153 Md. 431. 

Mass.—Commonwealth v. Makar e- 
wicz, 132 N.E.2d 294, 333 Mass. 
575—Commonwealth v. Perry, 142 
N.E. 840, 248 Mass. 19. 

Mich.—People v. Clark, 65 N.W.2d 
717, 340 Mich. 411—People v. Cul¬ 
ver, 273 N.W. 455, 280 Mich. 223- 
People v. Hallas, 241 N.W. 193, 257 
Mich. 127. 

Miss.—Humphreys v. State, 84 So. 
141, 122 Miss. 41. 

Mo.—State v. Pitchford, 324 S.W.2d 
684—State v. Hagerman, 244 S.W. 
2d 49, certiorari denied 72 S.Ct. 
652, 343 U.S. 916, 96 L.Ed. 1331- 
State v. Maddox, 98 S.W.2d 535, 
339 Mo. 840—State v. Dalton, 23 S. 
W.2d 1. 

State v. Temple, App., 262 S.W. 
2d 304. 

Mont.—State v. McConville, 209 P. 
987, 64 Mont. 302. 

Neb.—Garcia v. State, 68 N.W.2d 151, 
159 Neb. 571. 
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the case without admitting it. 17 

The mere fact that an act or transaction occurs 
outside the presence of accused does not require its 
exclusion, 18 and the probability of connection of the 
evidence with accused may be sufficient to render 
it admissible. 18 - 5 The rule that transactions with 
which accused has no interest or connection are in¬ 
admissible in evidence is modified to permit proof 


of formal essentials of the crime charged; 18 - 15 and 
the rule which excludes evidence of transactions oc¬ 
curring out of the presence of accused has no ap¬ 
plication to collateral facts which tend to furnish 
reasonable ground for a belief in the existence 
or nonexistence of an ultimate fact, the ascertain¬ 
ment of which is a material issue. 18 - 15 A written' 
memorial made at the time of a transaction, and 


N.J.—State v. Orecchio, 106 A.2d 541, 
16 N.J. 125. 

N.Y.—:People v. May, 49 N.E.2d 486, 
290 N.Y. 369. 

People v. Sarra, 12 D N.Y.S.2d 201, 
283 App.Dlv. 876, motion denied 
People v. Lee, 123 N.E.2d 578, 307 
N.Y. 936, affirmed in part and modi¬ 
fied in part on other grounds 125 N. 
E.2d 580, 308 N.Y. 302—People v. 
Weber, 181 N.Y.S. 774, 191 App.Div. 
271. 

N.C.—State v. Needham, 71 S.E.2d 
29, 235 N.C. 555—State v. Holds- 
claw, 105 S.E. 181, 180 N.C. 731. 
Ohio,—State v. Singleton, 87 N.E.2d 
358, 85 Ohio App. 245—State v. 
Nevius, 66 N.E.2d 243, 77 Ohio App. 
161, affirmed in part and reversed 
in part on other grounds 71 N.E.2d 
258, 147 Ohio St. 263, certiorari de¬ 
nied 67 S.Ct. 1521, 331 U.S. 839, 91 
L.Ed. 1851. 

Brown v. Village of St. Bernard, 
9 Ohio N.P.,N.S., 296, affirmed 13 
Ohio Cir.Ct.,N.S., 216, 22 Ohio Cir. 
Dec. 178. 

Okl.—Day v. State, Cr., 352 P.2d 935 
—Martin v. State, 222 P.2d 534, 92 
OkLCr. 182—Herren v. State, 130 
P.2d 325, 75 OkLCr. 251. 

Or.—State v. Fong, 314 P.2d 243, 211 
Or. 1—State v. Bailey, 178 P. 201, 
90 Or. 627. 

Tex.—Cox v. State, 246 S.W.2d 474, 
157 Tex.Cr. 51—Corley v. State, 199 
S.W.2d 782, 150 Tex.Cr. 107—John¬ 
son v. State, 193 S.W.2d 528, 149 
Tex.Cr. 245—Clark v. State, 165 
S.W.2d 747, 145 Tex.Cr. 63—Young 
v. State, 124 S.W.2d 144, 136 Tex. 
Cr. 149—Couch v. State, 121 S.W. 
2d 367, 135 Tex.Cr. 479—Barnes v. 
State, 95 S.W.2d 962, 130 Tex.Cr. 
549—Grohoske v. State, 50 S.W.2d 
810, 121 Tex.Cr. 352—Dyer v. 

State, 46 S.W.2d 708, 120 Tex.Cr. 
300—Huckabay v. State, 21 S.W. 
2d 512, 113 Tex.Cr. 298—House v. 
State, Cr., 20 S.W.2d 792—Porter v. 
State, Cr., 20 S.W.2d 776—Davis v. 
State, 280 S.W. 779, 103 Tex.Cr. 
98—Billings v. State, 277 S.W. 687, 
102 Tex.Cr. 338—Word v. State, 272 
S.W. 495, 100 Tex.Cr. 300—Nolen v. 
State, 266 S.W. 151, 98 Tex.Cr. 399 
—Payne v. State, 249 S.W. 470, 
93 Tex.Cr. 595—Blake v. State, 234 
S.W. 665, 90 Tex.Cr. 280—Carlile 
v. State, 232 S.W. 822, 90 Tex.Cr. 1 
—Joiner v. State, 232 S.W. 333, 
89 Tex.Cr. 408—McClain v. State, 


229 S.W. 550, 89 Tex.Cr. 48—Gus- 
ters v. State, 220 S.W. 92, 87 Tex. 
Cr. 181—Surginer v. State, 217 S.W. 
145, 86 Tex.Cr. 438—Parker v. 

State, 216 S.W. 178, 86 Tex.Cr. 
222—Wallace v. State, 200 S.W. 
407, 82 Tex.Cr. 588—Lee v. State, 
193 S.W. 313, 81 Tex.Cr. 117. 

Vt.—State v. Dropolski, 13$ A. 835, 
100 Vt. 259—State v. Field, 115 A. 
296, 95 Vt. 375. 

Va.—Stacy v. Commonwealth, 175 S. 

E. 723, 163 Va. 1033. 

Wash.—State v. Lynch, 29 P.2d 393, 
176 Wash. 349. 

W.Va.—City of Huntington v. Salyer, 
63 S.E.2d 575, 135 W.Va. 397. 
Wyo.—Rosencrance v. State, 239 P. 

952, 33 Wyo. 360. 

16 C.J. p 545 note 66. 

Admissibility of evidence of experi¬ 
ments made in absence of accused 
see infra § 645(1). 

Evidence inadmissible as substantive 
proof 

Evidence of the acquittal of a coin- 
dictee is inadmissible as substantive 
proof, since such evidence would be 
res inter alios acta, but where ac¬ 
cused relies upon the testimony of a 
coindictee, the fact of acquittal can 
be used to show the coindictee’s want 
of personal interest as a witness. 
Pa.—Commonwealth v. Quaranta, 145 
A- 89, 295 Pa. 264. 

Seasons for judicial act 

In prosecution for rape of girl un¬ 
der age sixteen, juvenile court 
judge's personal reasons for sending 
girls to detention home after offense 
was allegedly committed were not 
binding on accused who was not a 
party to the proceeding before the 
juvenile court judge. 

Mo.—State v. Spinks, 125 S.W.2d 60, 
344 Mo. 105. 

Evldenoe held admissible against 
objection accused was not connected 

fh at*atxH fh 

U.S.—Ford v. U. S„ C.A.Tex., 233 F. 
2d 56, certiorari denied 77 S.Ct. 49, 
352 U.S. 833, 1 L.Ed.2d 53—Wesson 
v. U. S., C.C.A.Ark., 164 F.2d 50— 
Bloch v. U. S., C.C.A.Tex., 261 F. 
321, certiorari denied 40 S.Ct. 481, 
253 U.S. 484, 64 L.Ed. 1025. 

Ga.—Turner v. State, 160 S.E. 509, 
43 Ga.App. 799. 

Ill.—People v. Allen, 160 N.E.2d 818, 
17 Ill.2d 55. 

Ind.—Soucie v. State, 31 N.E.2d 1018, 
218 Ind. 215. 


Iowa.—State v. Wilson, 206 N.W. 287. 
Kan.—State v. Martin, 265 P.2d 297, 
175 Kan. 373. 

Me.—State v. Hume, 78 A.2d 496, 146: 
Me. 129. 

Md.—Lambert v. State, 75 A.2d 327, 
196 Md. 57. 

Mo.—State v. Bresse, 33 S.W.2d 919„ 
326 Mo. 885. 

N.Y.—People v. Tuscillo, 240 N.Y.S. 
588, 229 App.Div. 240, affirmed 175- 
N.E. 306, 255 N.Y. 543. 

Pa.—Commonwealth v. Bassi, 130 A^ 
311, 284 Pa. 81. 

Tex.—Corley v. State, Cr., 331 S.W. 
2d 60—France v. State, 187 S.W.2d’ 
80, 148 Tex.Cr. 341—Spruell v. 

State, 44 S.W.2d 733, 119 Tex.Cr. 
317—Wooten v. State, 13 S.W.2d 87„ 
111 Tex.Cr. 226—Kelly v. State, 
278 S.W. 449, 102 Tex.Cr. 395. 

17. Cal.—People v. Rivas, 207 P.2cP 
1062, 92 C.A.2d 663. 

Iowa.—State v. Holoubek, 66 N.W^d 1 
861, 246 Iowa 109. 

Ky.—Fox v. Commonwealth, 185 S.W. 
2d 394, 299 Ky. 293—Holcomb v. 
Commonwealth, 269 S.W. 349, 207" 
Ky. 372. 

Md.—Corpus Juris Seouudum quoted. 

in Perrera v. State, 40 A.2d 53, 55, 
184 Md. 51. 

Wyo.—Rosencrance v. State, 239 P. 
952, 33 Wyo. 360. 

18. Md.—Corpus Juris Secundum 

quoted in Perrera v. State, 40 A.2d* 
53, 55, 184 Md. 51. 

Tex.—Kelly v. State, 278 S.W. 449;. 
102 Tex.Cr. 395. 

Preparatory acts of arresting officers. 

In a prosecution for selling in¬ 
toxicating liquor, testimony of acts 
of officers in marking or taking down 
the numbers of bills given to anoth¬ 
er state's witness and by him paid to 
accused was held material and ad¬ 
missible, although not occurring in- 
defendant’s presence. 

Tex.—Jones v. State, 255. S.W. 419*. 
95 Tex.Cr. 574. 

18.5 Md.—Williams v. State, 109 A- 
2d 89, 205 Md. 470—Berry v. State. 
95 A.2d 319, 202 Md. 62—King v. 
State, 93 A.2d 556, 201 Md. 303. 

18.10 U.S.—U. S. v. Bucur, C.A.Ind., 
194 F.2d 297. 

18.15 D.C.—Silverfarb v. U. S., Mun. 
App., 40 A.2d 82, affirmed 151 F.2<* 
11, 80 U.S.App.D.C. 158% 
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in the actual or constructive presence of accused, is 
admissible as corroborating evidence of the transac¬ 
tion even though it was made by a person not con¬ 
nected with accused. 19 

§ 603. Nature of Criminal Act and Attendant 
Circumstances 

Ordinarily evidence is admissible as to all the facts 
and circumstances attending the commission of the crime 
charged. 

Library References 
Criminal Law <£=>347. 

Ordinarily in criminal prosecutions, evidence as 
to all the facts and circumstances attending the com¬ 
mission of the crime charged is admissible. 20 The 
prosecution is not limited in its proof of details of 
a crime even though accused declares that he does 
not contest the matter, or even if he pleads guilty 
and admits the commission of the crime. 20 * 6 The 


CRIMINAL LAW §§ 602-604 

demeanor, acts, and conduct of accused at the time 
of the crime are admissible, 20 - 10 although such evi¬ 
dence should be limited to statement of facts by the 
witness leaving the jury free to form their own 
conclusions. 20 * 15 

§ 604. Circumstantial Evidence 

Subject to some qualifications, it is generally recog¬ 
nized that circumstantial evidence is admissible in crim¬ 
inal cases, great latitude being allowed In its admission, 
particularly in cases wholly or largely depending on such 
evidence. 

Library References 

Criminal Law <£=>338 (2). 

While it has been broadly stated by some author¬ 
ities that evidence not directly tending to prove or 
disprove the matter in issue is inadmissible, 21 other 
authorities have held that it is not necessary that 
the evidence should bear directly on the issue, 22 


IS. Fla.—Royal v. State, 170 So. 450, 
127 Fla. 320. 

20. Ala.—Clayton v. State, 13 So.2d 
423, 244 Ala. 307. 

Cal.—People v. Villa, 318 P-2d 828, 
156 C.A.2d 128. 

Colo.—Kins v. People, 285 P. 157, 87 
Colo. 11. 

Conn.—State v. Schleifer, 130 A. 184, 
102 Conn. 708. 

Ill.—People v. Pieper, 101 N.E.2d 109, 
410 Ill. 15—People v. Donaldson, 
173 N.E. 357, 341 Ill. 369—People v. 
Stapf, 165 N.E. 360, 324 Ill. 404. 

Ind.—Marshall v. State, 83 N.E.2d 
763, 227 Ind. 1. 

La.—State v. Blackwood, 110 So. 417, 
162 La. 266. 

Mass.—Commonwealth v. Simpson, 
13 N.E.2d 939, 300 Mass. 45, certio¬ 
rari denied Simpson v. Common¬ 
wealth of Massachusetts, 58 S.CL 
950, 304 U.S. 565, 82 L.Ed. 1531- 
Commonwealth v. Durkin, 154 N.E. 
185, 257 Mass. 426. 

Miss.—Lee v. State, 29 So.2d 211, 201 
Miss. 423, suggestion of error over¬ 
ruled 30 So.2d 74, 201 Miss. 423, re¬ 
versed on other grounds 68 S.Ct. 
300, 332 U.S. 742, 92 L.Ed. 330, 
mandate conformed to 34 So.2d 736, 
203 Miss. 264. 

N.J.—State v. Sage, 122 A. 827, 99 N. 
J.Law 22 9. 

State v. Bloom, 167 A. 221, 11 
N.J.Misc. 522. 

N.D.—State v. Gummer, 200 N.W. 20, 
51 N.D. 445. 

Pa.—Commonwealth v. Truitt, 82 A. 
2d 699, 169 Pa.Super. 326, reversed 
on other grounds 85 A.2d 425, 369 
Pa. 72, 30 A.L.R.2d 572. 

Tex.—Klinedinst v. State, 265 S.W.2d 
593, 159 Tex.Cr. 510, certiorari de¬ 
nied 74 S.Ct. 534, 347 U.S. 930, 98 
L.Ed. 1082—Baugh v. State, 122 S, 
W.2d 297, 135 Tex.Cr. 590—Parsons 


v. State, 265 S.W. 565, 98 Tex.Cr. 
272. 

Guilt and punishment 

All facts and circumstances sur¬ 
rounding commission of criminal of¬ 
fense are admissible as circumstanc¬ 
es not only of guilt hut of Intent and 
nature of crime, so that jury may 
consider same not only on question 
of guilt, but in determining punish¬ 
ment to be meted out therefor. 

Tex.—Thompson v. State, Cr., 310 S. 
W.2d 108—Bowles v. State, 244 S. 
W.2d 811, 812, 156 Tex.Cr. 548— 
Sims v. State, 240 S.W.2d 297, 156 
Tex.Cr. 218. 

Condition of box from which prop¬ 
erty stolen held properly shown. 
Ala.—Wade v. State, 72 So. 269, 14 
Ala.App. 130. 

Solicitation: evidence of practicality 
of committing crime 
In prosecution for inciting strik¬ 
ing railroad employees to do acts of 
violence, evidence of the means, by 
which accused’s alleged advice could 
be carried out, was held properly re¬ 
ceived, as tending to show its prac¬ 
ticality in accomplishing the purpose 
of the advice to cripple engines and 
cars and cause their derailment, and 
evidence that Instrumentalities with 
which suggested purposes could be 
accomplished were a part of the 
equipment of the railroad and used 
for its maintenance, held admissible, 
as tending to show that the advice 
was given to men familiar with the 
uses of the suggested instrumental¬ 
ities and that they were being used 
by the railroad. 

Conn.—State v. Schleifer, 130 A. 184, 
102 Conn. 708. 

Mental attitude of participants 
U.S.—Murray v. U. S., C.CjLMo, 117 
F.2d 40. 


20.5 Tex.—Klinedinst v. State, 265 
S.W.2d 593, 159 Tex.Cr. 510, certio¬ 
rari denied 74 S.Ct. 534, 347 U.S. 
930, 98 L.Ed. 1082. 

20.10 Miss.—Harrelson v. State, 65 
So.2d 237, 217 Miss. 887. 

20.15 Miss.—Harrelson v. State, su¬ 
pra. 

21. D.C.—Bowman v. U. S., 267 F. 
648, 50 App.D.C. 90. 

Mass.—Commonwealth v. Horton, 2 
Gray 354. 

“The test of the admissibility of 
evidence in connection with the 
crime charged Is whether the offer¬ 
ed testimony tends directly to show 
whether the accused Is guilty of the 
crime charged.” 

Ill.—People v. Strause, 125 N.E. 339, 
350, 290 Ill. 259. 

Distinction 

“Circumstantial evidence” Is dis¬ 
tinguished from “direct evidence” 
and is defined as meaning that evi¬ 
dence which tends to prove a disput¬ 
ed fact, by proof of other facts which 
have a legitimate tendency to lead 
the mind to a conclusion that the 
fact exists which is sought to be 
established, see supra § 530(1). 

22. Cal.—People v. Billings, 168 P. 
396, 34 CA-. 549. 

S.C.—State v. Abelson, 94 S.E. 872, 
108 S.C. 356. 

“It is not necessary that evidence 
should hear directly on the issue. It 
is admissible if it tends to prove or 
disprove a fact in issue, or consti¬ 
tutes a link in the chain of proof, or 
if it affords any reasonable Inference 
as to the principal fact in dispute.” 
Cal.—People v. Gallegos, App., 4 Cal. 
Rptr. 413, 416. 

Drunkenness, like any other fact, 
may be proved by Indirect as well 
as direct evidence. 
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§ 604 CRIMINAL LAW 

and it is generally recognized that circumstantial 
evidence is admissible in criminal cases. 23 Such 
evidence may be admissible to prove both the corpus 
delicti 24 and the connection of accused with the 
crime. 25 So, intent as an essential element of an 
offense may be proved by circumstantial evi¬ 


dence. 25 - 5 

In the reception of circumstantial evidence much 
must be left to the discretion of the trial court, 23 
and great latitude should be allowed in admitting 
it, 27 doubts being resolved in favor of its admissi- 


Ga.—-Meadows v. State, 199 S.E. 133, 
186 Ga. 592. 

23. U.S.—Indlviglio v. TJ. S., C.A. 
Tex., 249 F.2d 549, reversed on oth¬ 
er grounds 78 S.Ct. 1381, 357 U.S. 
574, 2 L.Ed.2d 1547—Duncan v. U. 
S„ C.A.Ga., 197 F.2d 935, certio¬ 
rari denied 73 S.Ct. 185, 344 U.S. 
885, 97 L.Ed. 685—Himmelfarb v. 
U. S., C.A.Cal., 175 F.2d 924, certio¬ 
rari denied 70 S.Ct. 103, 338 U.S. 
860, 94 L.Ed. 527, and Ormont v. TJ. 
S., 70 S.Ct. 103, 338 U.S. 860, 94 L. 
Ed. 527. 

Ala.—Smltherman v. State, 42 So.2d 
491, 34 Ala.App. 498, certiorari de¬ 
nied 42 So.2d 494, 252 Ala. 608. 
Cal.—People v. Irwin, 327 P.2d 982, 
162 C.A.2d 298—People v. Greco, 
118 P.2d 886, 47 C.A.2d 628. 

Idaho.—State v. McLennan, 231 P. 
718, 40 Idaho 286. 

Ill.—People v. Jones, 48 N.E.2d 364, 
382 Ill. 603. 

Iowa.—State v. Anderson, 33 N.W.2d 
1, 239 Iowa 1118—Corpus Juris Se¬ 
cundum cited in State v. Sedig, 16 
N.W.2d 247, 261, 235 Iowa 609. 

Ky.—Byrd v. Commonwealth, 283 S. 
W.2d 191. 

Me.—State v. O’Donnell, 161 A. 802, 
131 Me. 294. 

Md.—Watson v. State, 117 A.2d 549, 
208 Md. 210. 

Mich.—People v. Bagwell, 295 N.W. 

207, 295 Mich. 412. 

Mo.—State v. Davis, 143 S.W.2d 244. 
State v. Stout, App., 198 S.W.2d 
364. 

Neb.—Ayres v. State, 294 N.W. 392, 
138 Neb, 604. 

N.C.—State v. Holland, 67 S.E.2d 272, 
234 N.C. 354. 

N.D.—State v. St. Croix, 55 N.W.2d 
635, 79 N.D. 269. 

Okl.—Hood v. State, 167 P.2d 918, 
80 Okl.Cr. 175. 

Fa.—Commonwealth v. Marino, 16 A. 
2d 314, 142 Pa.Super. 327. 

Commonwealth v. Wise, Quar. 
Sess., 67 Dauph.Co. 49. 

Tex.—Gragg v. State, 214 S.W.2d 292, 
152 Tex.Cr. 386. 

Va.—Opanowich v. Commonwealth, 
83 S.E.2d 432, 196 Va. 342—Gil- 
land v. Commonwealth, 35 S.E.2d 
130, 184 Va. 223—Abdell v. Com¬ 
monwealth, 2 S.E.2d 293, 173 Va. 
458—Clarke v. Commonwealth, 166 
S.E. 541, 159 Va. 908. 

Wash.—State v. Bogart, 153 F.2d 507, 
21 Wash.2d 765—State v. Bennett, 
107 P.2d 344, 6 Wash.2d 208. 

W.Va.—State v. Winkler, 95 S.E.2d 
57, 142 W.Va. 266. 

16 C.J. p 545 note 70. 


Admissibility of collateral facts and 
issues see supra § 600. 

Suppression of testimony 

Accused's authorization of third 
person’s attempts to reimburse pros¬ 
eouting witness or suppress his tes¬ 
timony may be proved by circum¬ 
stantial evidence. 

Cal.—People v. Moore, 160 P.2d 857, 
70 OA.2d 158. 

24. Ga.—Buckhanon v. State, 108 S. 
E. 209, 151 Ga. 827. 

Ill.—People v. Feeley, 29 N.E.2d 593, 
374 Ill. 402—People v. Gillespie, 
176 N.E. 316, 344 Ill. 290. 

Md.—Watson v. State, 117 A.2d 549, 
208 Md. 210. 

N.C.—State v. Weinstein, 31 S.E.2d 
920, 224 N.C. 645, 156 A.B.R. 625, 
certiorari denied 65 S.Ct. 689, 324 
U.S. 849, 89 L.Ed. 1410. 

16 C.J. p 545 note 71. 

Use of weapon 

Fact that a weapon was used in 
committing a crime may be proved 
by circumstantial, as well as by di¬ 
rect, evidence, like any other fact in 
the case. 

Cal.—People v. Long, 161 P.2d 278, 
70 C.A.2d 470. 

25. U.S.—Johnston v. U. S., C.A.Kan., 
260 F.2d 345, certiorari denied 79 
S.Ct. 1454, 360 U.S. 935, 3 L.Ed.2d 
1547—Reynolds v. U. S., C.A.Fla., 
226 F.2d 123, certiorari denied 76 
S.Ct 197, 350 U.S. 914, 100 L.Ed. 
801, rehearing denied 76 S.Ct. 301, 
350 U.S. 929, 100 L.Ed. 812—Gar¬ 
ber v. U. S., C.OA.Mich., 145 F.2d 
966- 

Cal.—People v. Citrino, 294 P.2d 32, 
46 C.2d 284. 

People v. Thwaits, 226 P.2d 58, 
101 C.A.2d 674—People v. Roeder, 
107 F.2d 92, 41 C.A.2d 495. 

Fla.—Astrachan v. State, 28 So.2d 
874, 158 Fla. 457—Elliott v. State, 
82 So. 139, 77 Fla. 611. 

Ga.—Odum v. State, 190 S.E. 25, 183 
Ga. 854. 

Vaughn v. State, 103 S.E.2d 101, 
97 Ga.App. 406. 

Ill.—People v. Smith, 62 N.E.2d 669, 
391 Ill. 172—People v. Feeley, 29 
N.E.2d 593, 374 Ill. 402—People v. 
Gillespie, 176 N.E. 316, 344 Ill. 
290. 

N.C.—State v. Weinstein, 31 S.E.2d 
920, 224 N.C. 645, 156 A.L.R. 625, 
certiorari denied 65 S.Ct. 689, 324 
U.S. 849, 89 L.Ed. 1410. 

Tex.—Blackmon v. State, 186 S.W.2d 
77, 148 Tex.Cr. 241—Hampton v. 
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State, 183 S.W. 887, 78 Tex.Cr 
639. 

16 C.J. p 545 note 72. 

Criminal agency 

Where criminal agency of accused 
is to be established by circumstantial 
evidence, it can only be done by prov¬ 
ing the circumstances. 

Va.—Bowie v. Commonwealth, 35 S.E 
2d 345, 184 Va. 381. 

Proof of oommon design 
U.S.—IX. S. v. Harrison, C.C.A.N.J., 
121 F.2d 930, certiorari denied Har¬ 
rison v. U. S., 62 S.Ct. 124, 314 U.S. 
661, 86 L.Ed. 530. 

Address book 

Where accused, when arrested in 
another state almost a month after 
alleged homicide, contended to offi¬ 
cers that he had never been in city 
where homicide was committed, pos¬ 
session by him of address book con¬ 
taining names and addresses of resi¬ 
dents of such city was competent 
evidence directly connecting accused 
with offense charged. 

Okl.—Broyles v. State, 173 P.2d 235, 
83 Okl.Cr. 83, certiorari denied 69 
S.Ct. 358, 329 U.S. 790, 91 L.Ed. 
677. 

25.5 Cal.—People v. Turley, 259 P.2d 
724, 119 C.A.2d 632. 

People v. Banks, 261 P.2d 362, 120 
C.A.2d Supp. 921, petition denied 
266 P.2d 612. 

Okl.—Richardson v. State, 151 P.2d 
73, 79 Okl.Cr. 42—Murphy v. State, 
151 P.2d 69. 79 Okl.Cr. 31. 

26. U.S.—Harper v. U. S., C.C.A.Mo., 
143 F.2d 795. 

Ala.—Whitley v. State, 64 So.2d 135, 
37 Ala.App. 107. 

Cal.—People v. Glass, 112 P. 281, 
158 C. 660. 

Iowa.—State v. Olson, 86 N.W.2d 214, 
249 Iowa 536—Corpus Juris Secun¬ 
dum cited in State v. Myers, 79 N. 
W.2d 382, 388, 248 Iowa 44—City 
of Des Moines v. Rosenberg, 51 NT. 
W.2d 450, 243 Iowa 262—Corpus 
Juris Secundum cited In State v. 
Sedig, 16 N.W.2d 247, 251, 235 Iowa 
609. 

Va.—Huffman v. Commonwealth, 190 
S.E. 265, 168 Va. 668. 

Discretion held abused 
D.C.—Silverfarb v. U. S., 151 F.2d 11, 
80 U.S.App.D.C. 158. 

27. U.S.—Merrill v. U. S., C.C.A.La., 
40 F.2d 315—Rumely v. U. S., C.C. 
A.N.T., 293 F. 532, certiorari denied 
44 S.Ct. 38, 263 U.S. 713, 68 L.Ed. 
520. 
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bility. 28 It has also been held, however, that such 
evidence should be received with caution. 28 * 5 In 
general, the admissibility of circumstantial evidence 
depends on whether it affords the basis of a ra¬ 
tional inference as to the point in issue; 29 a cir¬ 
cumstantial fact is admitted on the basis of an 
inference when the inference is a probable explana¬ 
tion of another fact and a more probable and natural 
one than other explanations, if any. 29 * 5 So, evidence 
may be introduced of all the circumstances of a 
transaction provided they afford any fair presump¬ 
tion or inference as to the matter in issue. 29 * 10 

According to some decisions, the admissibility of 
circumstantial evidence may depend on whether or 
not positive or direct testimony is available; 30 but 
it has been held that the old rule that circumstantial 
evidence was not receivable where positive evidence 
was available to prove a fact has been abandoned, 30 * 5 


CRIMINAL LAW § 604 

and circumstantial evidence may be admissible re¬ 
gardless of whether there were eyewitnesses to the 
crime. 30 * 10 The admissibility of circumstantial evi¬ 
dence does not depend on its sufficiency to con¬ 
vict, 31 or on the conclusiveness of the inferences de- 
ducible therefrom; 32 and too precise of measure¬ 
ment of logical relevance should not be permitted 
to withhold from the jury evidence of circum¬ 
stances which may shed some helpful light on the 
issues. 32 * 5 Circumstances corroborating direct evi¬ 
dence of accused's guilt need not be inconsistent 
with his innocence in order to be admissible in evi¬ 
dence. 33 

In cases wholly or largely depending on circum¬ 
stantial evidence , the trial court has a broad discre¬ 
tion in the admission of evidence, 84 and greater lat¬ 
itude is allowed in the admission of evidence than 


Ala.—Cline v. State, 148 So. 172, 25 
Ala.App. 433. 

Fla.—Astrachan v. State, 28 So.2d 874, 
158 Fla. 457—Milligan v. State, 147 
So. 260, 109 Fla. 219—Mobley v. 
State, 26 So. 732, 41 Fla. 621. 

Iowa.—Corpus Juris Secundum cited 
in State v. Sedig, 16 N.W.2d 247, 
251, 235 Iowa 609. 

Md.—Corens v. State, 45 A.2d 340, 
185 Md. 561. 

N.C.—Corpus Juris quoted in State 
v. Shipman, 163 S.E. 657, 663, 202 
N.C. 618. 

S.C.—State v. Hightower, 69 S.E.2d 
363, 221 S.C. 91. 

16 C.J. p 545 note 73. 

28. La.—State v. Roshto, 125 So. 67, 
169 La. 251. 

“Objection [to circumstantial evi¬ 
dence] on the ground of irrelevancy 
. . . is not favored.” 

W.Va.—State v. McHenry, 117 S.E. 
143, 145, 93 W.Va. 396. 

Evidence tending in no appreciable 
degree to establish the fact of the 
alleged crime should be admitted, if 
at all, with caution. 

W.Va.—State v. McHenry, 117 S.E. 
143, 93 W.Va. 396. 

28.5 Va.—Toler v. Commonwealth, 
51 S.E.2d 210, 188 Va. 774. 

29. Ala.—Whitley v. State, 64 So.2d 
135, 37 Ala.App. 107. 

Cal.—People v. Graves, 29 P.2d 807, 
137 C.A 1, hearing denied 30 P.2d 
508, 137 C.A. 1. 

Ill.—People v. Wilson, 81 N.E.2d 445, 
400 Ill. 603. 

Iowa.—State v. Olson, 86 N.W.2d 214, 
249 Iowa 536—Corpus Juris Secun¬ 
dum cited in State v. Myers, 79 N. 
W.2d 382, 388, 248 Iowa 44. 

N.Y.—People v. Klozko, 89 N.Y.S.2d 
274, 275 App.Div. 863. 

People v. Steele, 37 N.Y.S.2d 199, 
179 Misc. 587. 


Va.—Toler v. Commonwealth, 51 S. 
E.2d 210, 188 Va. 774. 

2To mere suspicion 

Circumstantial evidence is admissi¬ 
ble where it leads to a reasonable 
inference and not to a mere suspi¬ 
cion of existence of facts sought to 
be proved. 

Iowa.—State v. Olson, 86 N.W.2d 214, 
249 Iowa 536—State v. Myers, 79 
N.W.2d 382, 248 Iowa 44—City of 
Des Moines v. Rosenberg, 51 N.W. 
2d 450, 243 Iowa 262—State v. Se- 
dig, 16 N.W.2d 247, 235 Iowa 609. 

Connection with accused necessary 

If circumstantial evidence is in¬ 
troduced to connect accused with a 
criminal act, circumstantial facts 
themselves must be connected with 
accused. 

Cal—People v. Smith, 203 P. 816, 55 
C.A. 324. 

Evidence held properly excluded 

La.—State v. Murphy, 102 So.2d 61, 

234 La. 909, certiorari denied 78 
S.Ct. 1376, 357 U.S. 930, 2 L.Ed.2d 
1373. 

29.5 Va.—Toler v. Commonwealth, 
51 S.E.2d 210, 188 Va. 774. 

29.10 Ga.—Miller v. State, 38 S.E. 
2d 180, 73 Ga.App. 810—Allen v. 
State, 31 S.E.2d 107, 71 Ga.App. 
517—Kutzchan v. State, 22 S.E.2d 
410, 68 Ga.App. 121. 

30. Iowa.—City of Des Moines v. 
Rosenberg, 51 N.W.2d 450, 243 Iowa 
262—State v. Sedig, 16 N.W.2d 247, 

235 Iowa 609. 

Tex.—Meredith v. State, 211 S.W. 
227, 85 Tex.Cr. 239. 

‘Where direct proof is impossible, 

circumstantial evidence must be 
used to establish the crime.” 

Pa.—Commonwealth v. Karmendi, 195 
A. 62, 67, 328 Pa. 321. 
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In the absence of direct evldenoe, 

circumstantial evidence is admissi¬ 
ble in criminal cases. 

N.C.—State v. Blackwelder, 109 S.E. 

644, 182 N.C. 899. 

Palsity of testimony 
In homicide prosecution, where 
there were no eyewitnesses except 
accused and his accomplice, people 
had right to show, by inference from 
other circumstances, that testimony 
of accused and his accomplice was 
untrue, and for that purpose people 
had right to instructions on circum¬ 
stantial evidence. 

Ill.—People v. Skelly, 100 N.E.2d 915, 
409 Ill. 613. 

30.8 Tex.—Vasquezr v. State, 167 S. 

W.2d 1030, 145 Tex.Cr. 376. 

30.10 D.C.—Silverfarb v. U. S., Mun. 
App., 40 A.2d 82, affirmed 151 F.2d 
11, 80 U.SJVppJD.C. 158. 

Pa.—Commonwealth v. Karamarko- 
vic, 67 A. 650, 218 Pa. 405. 

31. W.Va.—State v. McHenry, 117 
S.E. 143, 93 W.Va. 396. 

Weight and sufficiency of circum¬ 
stantial evidence see infra § 907. 

32. Fla.—Astrachan v. State, 28 So. 
2d 874, 158 Fla. 457—Cannon v. 
State, 107 So. 360, 91 Fla. 214— 
Mobley v. State, 26 So. 732, 41 Fla. 
621. 

Or.—State v. Sack, 300 P.2d 427, 210 
Or. 552, appeal dismissed and cer¬ 
tiorari denied Sack v. State of Ore¬ 
gon, 77 S.Ct. 1048, 353 U.S. 962, 1 
L.Ed.2d 912. 

32.5 N.J.—State v. Miccl, 134 A.2d 
805, 46 N.J.Super. 454. 

33. Fla.—Leavine v. State, 147 So. 
897, 109 Fla. 447. 

34. U.S.—Clark v. U. S., C.C.A.Ala„ 
293 F. 301. 

Iowa.—State v. Myers, 79 N.W.2d 382, 
248 Iowa 44. 
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§§ 604-605 CRIMINAL LAW 

otherwise. 35 In such cases every circumstance af¬ 
fording the basis of a logical inference relative to 
the issue, 36 or reasonably tending to shed any light 
on the issue, 37 is admissible. In a case dependent 
on circumstantial evidence, each fact must be proved 
separately, and the case cannot be made out all at 
once; and evidence which tends to establish the 
issue in controversy is admissible, even though it 
may be that no particular act is sufficient. 37 - 6 

Habit, custom, or similar acts . Evidence of hab¬ 
it or custom is admissible to show conduct on a 
particular occasion. 38 Evidence of a custom, usage, 
or standard practice is generally admissible for the 
purpose of showing conduct on a particular occa¬ 
sion. 38 - 5 Although business custom and procedure 
are frequently admissible to show the happening of 
a particular event, the facts constituting circum¬ 


stantial evidence must be of a reliable nature. 88 * 1 ^ 
Ordinarily it cannot be proved that a person did a 
particular thing on one occasion by showing that he 
did it at another time or times. 39 

§ 605. Residence and Occupation of Accused 

Evidence as to the place of residence of the accused 
Is admissible and according to some authorities evidence 
as to his occupations, past and present, is admissible, un¬ 
less the clear purpose Is to prejudice the Jury. 

Library References 

Criminal Law <§=»338(1). 

Testimony as to the place of residence of accused 
is germane, 40 but his length of residence 41 and his 
prior residence at other places 42 are without perti¬ 
nency. Some courts hold that the occupations, 
past and present, of an accused in a criminal case 
are always admissible, 43 unless it is manifest that the 


Wyo.—State v. Alexander, 324 P.2d 
831, 78 Wyo. 324. 

35 . Ala.—Sumeral v. State, 106 So. 
2d 270, 39 Ala.App. 638—Willis v. 
State, 66 So.2d 753, 37 Ala.App. 185, 
certiorari denied 66 So.2d 756, 259 
Ala. 500—Pruett v. State, 35 So.2d 
115, 33 Ala-App. 491. 

Iowa.—State v. Olson, 86 N.W.2d 214, 
249 Iowa 536—State v. Sedig, 16 
N.W.2d 247, 235 Iowa 609. 

Ky.—Bates v. Commonwealth, 225 
S.W. 1085, 189 Ky. 727. 

Pa.—Commonwealth v. Loomis, 113 
A. 428, 270 Pa. 254. 

Tex.—Komegay v. State, 125 S.W.2d 
599, 136 Tex.Cr. 419—Powell v. 
State, 114 S.W.2d 894, 134 Tex.Cr. 
244—Ethridge v. State, 110 S.W.2d 
576. 133 Tex.Cr. 287. 

Wyo.—State v. Alexander, 324 P.2d 
831, 78 Wyo. 324. 

“In a case depending* upon circum¬ 
stantial evidence . . . Incidents 

may be legitimate evidence which 
would be deemed irrelevant in a case 
depending upon direct and positive 
testimony.” 

Tex.—Haley v. State, 209 S.W. 675, 
676, 84 Tex.Cr. 629, 3 A.L.R. 779. 
When the evidence of guilt Is not 
merely circumstantial, the wide lati¬ 
tude in receiving circumstantial evi¬ 
dence is not appropriate. 

Fla.—Owens v. State, 62 So. 651, 65 
Fla. 483. 

33 . Ala.—Dockery v. State, 114 So. 
2d 394, 269 Ala. 564—Green v. 
State, 64 So.2d 84, 258 Ala. 471. 

Morris v. State, 142 So. 685, 25 
AlaApp. 175—South v. State, 118 
So. 248, 22 Ala.App. 491—Cunning¬ 
ham v. State, 118 So. 242, 22 Ala. 
App. 583, certiorari denied 118 So. 
248, 218 Ala. 166. 

Ark.—Purtle v. State, 178 S.W.2d 65, 
206 Ark. 994. 

Ky.—Bates v. Commonwealth, 225 S. 
W. 1085, 189 Ky. 727. 


Tex.—Compton v. State, 186 S.W.2c 1 
74, 148 Tex.Cr. 204. 

‘Where the determination of facts 
depends upon circumstantial evi¬ 
dence, in no case is evidence to be 
excluded of facts or circumstances 
connected with transaction from 
which an inference can be reason¬ 
ably drawn as to truth of the dis¬ 
puted fact.” 

Va.—Huffman v. Commonwealth, 190 
S.E. 265, 270, 168 Va. 668. 

37. D.C.—Beard v. U. S., 82 F.2d 837 
65 App.D.C. 231, certiorari denied 
56 S.Ct 675, 298 U.S. 655, 80 L.Ed. 
1382. 

Ky.—Sanders v. Commonwealth, 74 
S.W.2d 9 22, 255 Ky. 456—Bates 
v. Commonwealth, 225 SW. 1085, 
189 Ky. 727. 

La.—Corpus Juris cited In State v. 
Gunter, 156 So. 203, 205, 180 La 
145—State v. Jackson, 96 So. 53, 
153 La. 517. 

N.C.—State v. Ham, 29 S.E.2d 449, 
224 N.C. 128. 

S.C.—State v. Chisholm, 197 S.E. 308, 
187 S.C. 275. 

Tex.—Compton v. State, 186 S.W.2d 
74, 148 Tex.Cr. 204—Burns v. State, 
60 S.W.2d 793, 124 Tex.Cr. 131— 
Thompson v. State, 51 S.W.2d 314, 
121 Tex.Cr. 234—Meredith v. State, 
27 S.W.2d 222, 115 Tex.Cr. 447- 
Cade v. State, 296 SW. 520, 107 
Tex.Cr. 276—Sawyer v. State, 286 
S.W. 209, 104 Tex.Cr. 522—Frazier 
v. State, 246 S.W. 391, 93 Tex.Cr. 
134—Haley v. State, 209 S.W. 675, 
84 Tex.Cr. 629, 3 A.L.R. 779. 

Va.—Karnes v. Commonwealth, 99 S. 
E. 562, 125 Va. 758. 

37.5 Ga.—Townsend v. State, 71 S. 
E.2d 738, 86 Ga.App. 459. 

38. N.H.—State v. Hause, 130 A 743, 
82 N.H. 133. 


Giving of sales slip 

In prosecution for stealing, per¬ 
mitting manager of store to testify 
that it was custom of store to give 
sales slip with each purchase was not 
error. 

Mass.—Commonwealth v. Torrealba, 
54 N.E.2d 939, 316 Mass. 24. 

In the absence of special relevancy 
and “forensio necessity,” evidence of 
personal habits is inadmissible. 

Vt.—State v. Lapan, 141 A. 686, 101 
Vt. 124. 

38.5 La.—State v. Gaspard, 62 So.2d 
281, 222 La. 222. 

Mo.—State v. Michels, 255 S.W.2d 
760. 

N.H.—State v. Cornwell, 91 A.2d 466, 
97 N.H. 446. 

38.10 Minn.—State v. Haynes, 80 N. 
W.2d 859, 248 Minn. 545. 

39. Vt.—State v. Lapan, 141 A 686> 
101 Vt. 124. 

40. Ky.—Grigsby v. Commonwealth, 
187 S.W.2d 259, 299 Ky. 721, 159 
A.L.R. 196. 

Tex.—Osborn v. State, 94 S.W. 900, 
50 Tex.Cr. 46. 

41. Ala.—Mann v. State, 32 So. 704, 
134 Ala. 1. 

42. Ala.—Mann v. State, supra. 
Service In army 

Where accused while a witness in 
his own behalf was asked where he 
had been in past five years, answer 
that he was in the army was prop¬ 
erly excluded as irrelevant. 

Tex.—Howell v. State, Cr. f 240 S.W. 
2d 779. 

43. Ill.—People v. Viskniskki, 155 
IllApp. 292. 

Ky.—Grigsby v. Commonwealth, 187 
S.W.2d 269, 299 Ky. 721, 159 A.L.R. 
196. 

WIs.—Esterra v. State, 219 N.W. 349, 
196 Wis. 104. 
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purpose is to prejudice the jury against him, 44 while 
others hold that such evidence is wholly irrelevant 
and inadmissible, 45 and still other courts hold that 
evidence of the previous occupations of accused is 
admissible, if at all, because it tends to establish good 
character. 46 

§ 606. Preparations and Preceding Circum¬ 
stances 

Evidence Is admissible of antecedent circumstances 
tending to shed light on the transaction Involved In the 
offense or to elucidate the facts, such as evidence of 
preparation to commit the crime. 

Library References 

Criminal Law <§=>345. 

As a general rule, evidence of antecedent circum- 
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stances tending to shed light on the transaction in¬ 
volved in the offense or to elucidate the facts is 
admissible; 46 * 50 and evidence of the acts, declara¬ 
tions, and demeanor of an accused, before the of¬ 
fense, whether or not part of the res gestae, is 
admissible against him as tending to show" a con¬ 
sciousness of guilt, but, unless a part of the res 
gestae, are not admissible for him. 46 * 55 So, evi¬ 
dence of the conduct of accused shortly before the 
offense which is inconsistent with his innocence, 47 
or which has a direct tendency to connect accused 
with the crime and to identify him, 47 * 5 is relevant 
and admissible. In this respect, evidence may prop¬ 
erly be offered of preparation by accused for the 
commission of the crime charged, 48 and of acts and 


44 . TT.S.—Taliaferro v. U. S., C.C.A. 
Cal., 47 F.2d 699. 

45 . Fla.—Gluck v. State, 62 So.2d 
71. 

La.—State v. Blassengame, 61 So. 

219, 132 La. 250. 

16 C.J. p 545 note 82. 

46. Wash.—State v. Clem, 94 F. 
1079, 49 Wash. 273. 

46.50 TT.S.—Bram v. XT. S., C.A.Minn., 
226 F.2d 858. 

Ala.—Mincy v. State, 78 So.2d 262, 
262 Ala. 193—Byrd v. State, 57 So. 
2d 388, 257 Ala. 100—Ellis v. State, 
11 So.2d 861, 244 Ala. 79. 

Cal.—People v. Neal, 218 P.2d 556, 97 
C.A.2d 668. 

Okl.—Hall v. State, 159 P.2d 283, 80 
Okl.Cr. 310. 

Evidence Introductory in character, 
in that it disclosed the facts and 
circumstances leading up to the al¬ 
leged crime, or to some fact or cir¬ 
cumstance relative thereto, held 
properly admitted. 

Mich.—People v. Tenerowicz, 253 N. 

W. 296, 266 Mich. 276. 

Seasonable period 

Jury should not he denied infor¬ 
mation intended to place jury in po¬ 
sition to understand what actually 
occurred within reasonable period 
preceding crime. 

Ark.—Howe v. State, 275 S.W.2d 887, 
224 Ark. 671. 

Conspiracy 

Defendants, when Jointly tried, 
need not be charged with a conspir¬ 
acy in order to make evidence there¬ 
of admissible. 

Colo.—Perry v. People, 181 P.2d 439, 
116 Colo. 440. 

46.55 Ala.—Willingham v. State, 74 
So.2d 241, 261 Ala. 454. 

Wilson v. State, 19 So.2d 777, 31 
Ala.App. 560, reversed on other 
grounds 19 So.2d 780, 246 Ala. 129. 
Attitude toward offense 
In prosecution for possessing pro¬ 
hibited liQLuors allegedly thrown 


from accused's automobile during a 
chase by police officers, accused’s 
attitude toward the offense may he 
shown and evidence of accused’s de¬ 
meanor before the crime is admissi¬ 
ble. 

Ala.—Kennedy v. State, 107 So.2d 913, 
39 Ala.App. 676. 

47. U.S.—Corpus Juris Secundum 
quoted in Gicinto v. U. S., C.A.Mo., 
212 F.2d 8, 11, certiorari denied 75 
S.Ct. 125, 348 U.S. 884, 99 L.Ed. 
695. 

Ala.—Corpus Juris Secundum quoted 

in Smitherman v. State, 33 So.2d 
396, 398, 33 Ala.App. 316. 

Cal.—People v. McKnight, 196 P.2d 
104, 87 C.A.2d 89—Peoples v. Stur- 
man, 132 P.2d 504, 56 C.A.2d 173. 
Ga.—Williams v. State, 55 S.E.2d 589, 
206 Ga. 107. 

Ky.—Grigsby v. Commonwealth, 187 
S.W.2d 259, 299 Ky. 721, 159 A.L.H. 
196—Shelton v. Commonwealth, 6 
S.W.2d 1094, 224 Ky. 671—Forgey 
v. Commonwealth, 286 SW. 1051, 
215 Ky. 703. 

Miss.—Sykes v. City of Crystal 
Springs, 61 So.2d 387, 216 Miss. 
18. 

Mo.—State v. Miller, 208 S.W.2d 194, 
357 Mo. 353. 

Pa.—Commonwealth v. Brownmiller, 
Quar.Sess., 48 Dauph.Co. 255, af¬ 
firmed 14 A.2d 907, 141 Pa.Super. 
107. 

Vsl—G rosso v. Commonwealth, 21 S. 
E.2d 728, 180 Va. 70. 

Negation of inference 

Prior acts whether or not they por¬ 
tray criminality when substantially 
similar to the subject matter form¬ 
ing the basis of the indictment are 
probative to negate the inference 
that the crucial conduct was unin¬ 
tentional, innocent, inadvertent or 
the product of a mistake. 

U.S.—U. S. v. Alker, C.A.Pa., 260 F. 
2d 135, certiorari denied Alker v. 
U. S., 79 S.Ct 579, 359 U.S. 906, 3 
L.Ed.2d 571, rehearing denied 79 I 
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S.Ct 732, 359 U.S. 950, 3 L.Ed.2d 
683. 

State of mind 

Evidence of accused's condition as 
shown by his acts and conduct be¬ 
fore the alleged criminal act is ad¬ 
missible to shed light on accused’s 
state of mind at the time the alleged 
crime was committed. 

Ga.—Register v. State, 51 S.E.2d 594, 
78 Ga.App. 549—Murphy v. State, 28 
S.E.2d 198, 70 Ga.App. 387. 

Offer to sell 

In prosecution for conspiracy, 
burglary, and possession of stolen 
goods, evidence of offer to sell, prior 
to crime, goods of the nature stolen 
was admissible to show knowledge 
that a crime would be perpetrated 
as well as that accused would be 
involved. 

Cal.—People v. Kefry, 332 P.2d 848, 
166 C.A.2d 179. 

47.5 Cal.—People v. Vollmann, 167 
P.2d 545, 73 C.A.2d 769. 

Ill.—People v. Lehman, 125 N.E.2d 
506, 5 I11.2d 337. 

Knotting of rope 

In prosecution for robbery, testi¬ 
mony of police officer that on a prior 
occasion three months before robbery 
he found in accused’s automobile a 
rope knotted in same fashion as rope 
used in trussing robbed clerks was 
properly admitted. 

Cal.—People v. Ramsey, 342 P.2d 287, 
172 C.A.2d 266. 

48. Ala.—Mincy v. State, 78 So.2d 
262, 262 Ala. 193—Williams v. 

State, 51 So.2d 250, 255 Ala. 229— 
Ellis v. State, 11 So.2d 861, 244 
Ala. 79—Corpus Juris cited in Mc¬ 
Coy v. State, 166 So. 769, 770, 232 
Ala. 104. 

Corpus Juris Secundum quoted 

In Smitherman v. State, 33 So.2d 
396, 398, 33 Ala.App. 316. 

Cal.—People v. Arnold, 250 P. 168, 
199 C. 471. 

People v. McKnight, 196 P.2d 
104, 87 C.A.2d 89—Peoples v. Stur- 
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circumstances in pursuance of its accomplish¬ 
ment. 48 * 5 

It is permissible to show the whereabouts of ac¬ 
cused prior to the offense; 49 that shortly before 
the commission of the crime he was in the company 
of a codefendant 50 or accomplice; 51 that he had 
assumed a fictitious name prior to the commission 
of the crime to avoid detection; 52 and that he en¬ 
deavored to induce another to commit the act 
charged 53 Evidence of transactions prior to the 
period of limitation which has a bearing on what 
occurred subsequently is admissible. 54 Antecedent 
acts of third persons which apparently have no con¬ 


nection with the commission of the crime by ac¬ 
cused are not admissible, unless their connection 
and relevancy are made apparent by other facts in¬ 
troduced or offered to be introduced in evidence. 55 

§ 607. Threats and Expressions of Ill Will 

Generally, a threat to do a criminal act Is admissible 
In evidence In a criminal case; and threats directed 
against the person Injured are relevant and admissible to 
show Intent, malice, or motive. 

Library References 

Criminal Law <§»343. 

Generally, a threat to do a criminal act is admis- 


man, 132 P.2d 504, 56 C.A.2d 173- 
People v. Peyton, 117 P.2d 683, 47 
C.A.2d 214. 

Idaho.—State v. Alvord, 272 P. 1010, 
47 Idaho 162. 

La.—State v. Morgan, 30 So.2d 434, 
211 La. 572—State v. Reed, 19 So. 
2d 28, 206 La. 143—State v. John¬ 
son, 120 So. 620, 167 La. 986—State 
v. Bankston, 116 So. 565, 165 La. 
1082. 

Md.—Meyer son v. State, 28 A.2d 833, 
181 Md. 105. 

Mo.—State v. Evans, 237 S.W.2d 149 
—State v. Miller, 208 S.W.2d 194, 
357 Mo. 353. 

Okl.—Roddie v. State, 198 P. 342, 
19 Okl.Cr. 63. 

Wash.—Corpus Juris cited la State 
v. Stevenson, 13 P.2d 47, 48, 169 
Wash. 10. 

16 C.J. p 545 note 87. 

Criminal intent Is inferable from 
preparative action. 

Okl.—Roddie v. State, 198 P. 342, 19 
OkLCr. 63. 

Evidence of preparation for de¬ 
fense held admissible. 

Ala.—Cline v. State, 148 So. 172, 25 
Ala.App. 433. 

Ind.—Diamond v. State, 144 N.E. 466, 
195 Ind. 285, stay of execution de¬ 
nied 144 N.E. 250, 195 Ind. 285. 

Evidence of plan for escape held 
admissible. 

Pa.—Commonwealth v. Bassi, 130 A. 
311, 284 Pa. 81. 

Evidence of acts tending 1 to estab¬ 
lish plan, coupled with evidence of 
execution of plan In consummation 
of crime charged, Is relevant. 

Idaho.—State v. Alvord, 272 P. 1010, 
47 Idaho 162. 

Preparation for act later made crimi¬ 
nal 

In prosecution for conspiracy to 
violate the National Prohibition Act, 
testimony as to establishment of 
place for sale of liquor by agree¬ 
ment between accused and other per- 
-son before enactment of Prohibition 
Act was held admissible, in view of 
other evidence that the parties car¬ 
ried the agreement into effect and 


continued to operate the place after 
passage of act. 

U.S.—Chafln v. U. S., C.C.A.W.Va., 5 
F.2d 592, certiorari denied 46 S.Ct. 
18, 269 U.S. 552, 70 L.Ed. 407. 

Explanatory evidence 

(1) Evidence offered on behalf of 
accused explaining evidence of prep¬ 
aration Is admissible. 

La.—State v. Morgan, 30 So.2d 434, 
211 La. 572—State v. Johnson, 120 

So. 620, 167 La. 986—State v. Bank¬ 
ston, 116 So. 565, 165 La, 1082. 

(2) However, the rule that accus¬ 
ed is always permitted to explain his 
preparation for commission of crime 
that has been established by prose¬ 
cution did not entitle accused to of¬ 
fer evidence of prior threats to ex¬ 
plain his reason for being armed on 
occasion of homicide, where accused 
had explained that he was armed on 
the occasion in order that he might 
hunt squirrels. 

La.—State v. Magfte, 41 So.2d 499, 215 
La. 675. 

(3) Explanatory evidence general¬ 
ly see supra § 601. 

48*5 Ala.—Williams v. State, 51 So. 
2d 250, 255 Ala. 229. 

49. Ala.—Cooley v. State, 62 So. 292, 
7 Ala.App. 163. 

Cal.—People v. Neal, 218 P.2d 556, 97 
C.A.2d 668—People v. Peyton, 117 
P.2d 683, 47 C.A.2d 214. 

Presence near scene of crime: 
Generally see infra § 610. 

As creating presumption of par¬ 
ticipation see supra § 598. 
Whereabouts after offense see in¬ 
fra § 636. 

Whereabouts for day or two before 
commission of offense held properly 
admitted, especially in view of alibi 
defense. 

Wis.—Lavalley v. State, 205 N.W. 
412, 188 Wis. 68. 

Evidence giving color to evidence 
as to whereabouts and actions of 
accused prior to offense held rele¬ 
vant and admissible. 

Ala.—McCullar v. State, 104 So. 436, 
20 Ala.App. 585, certiorari denied I 
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Ex parte McCullar, 104 So. 438, 213 
Ala. 169. 

50. Cal.—People v. Peyton, 117 P.2d 
683, 47 C.A.2d 214. 

Ill.—People v. Gasior, 195 N.E. io, 
359 Ill. 517—People v. Matthews 
194 N.E. 220 , 359 Ill. 171. 

51. Ala.—Driver v. State, 185 So. 
777, 28 Ala.App. 404. 

52. D.S.—Vetterli v. U. S., CjLCal., 

198 F.2d 291, vacated on other 
grounds 73 S.Ct. 175, 344 U.S. 872, 
97 L.Ed. 675. 

Cal.—People v. Arnold, 250 P. 168, 

199 C. 471—People v. Kelly, 79 P. 
846, 146 C. 119. 

Wash.—State v. Miller, 2 P.2d 738, 
164 Wash. 441. 

Evidence of use of assumed names as 
bearing on identity of accused see 
infra § 616. 

Assuming name after offense see in¬ 
fra § 627. 

Evidenoe not connected with crime 
charged 

Admission of evidence, disclosing 
that on three different occasions ac¬ 
cused had gone under assumed name, 
was held prejudicial error. 

Cal.—People v. Frank, 236 P. 189, 71 
C.A. 575. 

53. Ga.—Howard v. State, 34 S.E. 
830, 109 Ga. 137. 

Evidence as to manner of inducing 
commission of the crime by others 
held admissible. 

Mo.—State v. Ross, 267 S.W. 853, 306 
Mo. 499. 

54. U.S.—Imholte v. TJ. S., C.A.Minn., 
226 F.2d 585. 

U. S. v. Hougendobler, D.C.Pa., 
218 F. 187. 

55. Ind.—Ross v. State, 82 N.E. 781, 
169 Ind. 388. 

Investigation of law enforcement 
Mere fact that evidence showed on 
direct examination that sheriff sent 
prosecuting witness to town where 
accused was in business to investi¬ 
gate violations of law was not error. 
Tex.—Nowells v. State, 273 S.W. 561, 
100 Tex.Cr. 476. 
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sible in evidence in a criminal prosecution, 55 - 50 and 
threats and expressions of hostility directed against 
the person injured are relevant and admissible to 
show intent, 56 malice, 57 or motive. 58 In this re¬ 
spect, threats made by a person against one of a class 
are admissible in evidence in a prosecution for com¬ 
mitting a crime against another of the same class. 58 - 5 
On the other hand, threats by or against third per¬ 
sons, 69 or general threats not directed to any special 
person, 60 are not admissible. So, testimony of ac¬ 
cused’s witnesses as to threats against them is prop¬ 
erly excluded as irrelevant where accused did not 
contend that the alleged threats resulted either in 
false testimony or in failure to testify. 60 - 5 

Evidence of ill will or bad feelings existing be¬ 
tween accused and third persons not connected with 
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the offense charged ordinarily is inadmissible. 60 - 10 
Evidence as to ill will shown by a third person to 
the person injured may be irrelevant. 60 - 15 

§ 608 . Personal Relations 

It is generally proper to prove by evidence the feeling 
existing between the persons Involved in the offense, or 
that of a witness against or for the parties. 

Library References 

Criminal Law <§=>338(1), 341. 

Generally speaking, in a criminal prosecution, it is 
proper to show the feeling existing between the per¬ 
sons involved in the offense, or that of a witness 
against or for the parties, 60 - 60 and evidence of the 
relations existing between an accused and the per¬ 
son injured 61 or relations existing between an 


55.50 Wis.—State v. Taubenheim, 
291 N.W. 322, 234 Wis. 434. 
Declaration of purpose 
While fact that a person’s habits or 
character are such that he would be 
apt to do an act is not competent 
evidence that he did it, a threat, be¬ 
ing declaration of purpose, is evi¬ 
dence that occurrence which might 
be in execution of such purpose was 
in fact in execution thereof. 

Mass.—Commonwealth v. Rubin, 63 
N.E.2d 344, 318 Mass. 587. 

56. Cal.—People v. Merkouris, 297 
P.2d 999, 46 C.2d 540. 

Fla.—Haynes v. State, 72 So. 180, 71 
Fla. 585. 

Ill.—People v. Scott, 120 N.E. 553, 
284 Ill. 465. 

N.Y.—People v. Whitlock, 176 N.Y.S. 
436, 187 App.Div. 863, 37 N.Y.Cr. 
529. 

N.C.—State v. Hicks, 64 S.E.2d 871, 
233 N.C. 511, certiorari denied 
Hicks v. State of N. C., 72 S.Ct. 
56, 342 IT.S. 831, 96 L.Ed. 629. 
Wis.—State v. Barber, 179 N.W. 798, 
172 Wis. 542. 

Intention as proving commission see 
infra § 613. 

Declarations 

Generally, declarations of accused 
prior to the commission of the al¬ 
leged offense expressing menace 
against person assaulted or injured 
are admissible against him. 

Ala—Little v. State, 39 So.2d 587, 
34 Ala.App. 114, certiorari denied 
39 So.2d 593, 252 Ala. 81. 

57. Ill.—People v. Frank, 158 N.E. 
712, 327 Ill. 393. 

58. Ga.—Pierce v. State, 90 S.E.2d 
417, 212 Ga. 88. 

Ky.—Decker v. Commonwealth, 241 
S.W. 817, 195 Ky. 64. 

Mass.—Commonwealth v. Russ, 122 
N.E. 176, 232 Mass. 58. 

16 C.J. p 546 note 94. 

Relevancy of evidence to show mo¬ 
tive generally see infra § 614. 


58.5 N.C.—State v. Dockery, 77 S.E. 
2d 664, 238 N.C. 222. 

59. U.S.—Burton v. U. S. f CA..La., 
175 F.2d 960, rehearing denied 176 
F.2d 865. certiorari denied 70 S.Ct. 
347, 338 U.S. 909, 94 L.Ed. 560, Caw- 
thorn v. TJ. S., 70 S.Ct. 347, 338 U.S. 
909, 94 L.Ed. 560, rehearing denied 
70 S.Ct. 565, 339 U.S. 916, 94 L.Ed. 
1341, certiorari denied La Blanche 
V. U. S., 70 S.Ct. 347, 338 U.S. 909, 
94 L.Ed. 560. 

Fla.—Clinton v. State, 47 So. 389, 56 
Fla. 67. 

Ill.—People v. Scott, 120 N.E. 553, 
284 Ill. 465. 

Pa.—Commonwealth v. Minoff, 60 
Dauph.Co. 357. 

Father of prosecuting witness 

In prosecution for assault with in¬ 
tent to kill, trial court properly re¬ 
fused to permit accused to show on 
cross-examination of prosecuting wit¬ 
ness’ father that he told another he 
went to kill accused, since threats 
made by another person could not be 
attributed to prosecuting witness es¬ 
pecially when made out of his pres¬ 
ence. 

Okl.—Holman v. State, 262 P.2d 456, 
97 Okl.Cr. 279. 

60< Ala.—Pitts v. State, 37 So. 101, 
140 Ala. 70. 

III.—People v. Scott, 120 N.E. 553, 
284 Ill. 465. 

Threats against class in prosecution 
for homicide see Homicide | 206. 

Identity of woman 

In murder trial, exclusion of evi¬ 
dence that unidentified man, about a 
week before killing, told attendant 
at gasoline station near deceased’s 
residence that he intended to use 
revolver, exhibited by him, on a 
blond woman who had gotten out of 
his automobile at such station some 
weeks before, was not error, in ab¬ 
sence of showing that deceased was 
woman referred to. 
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Pa.—Commonwealth v. Libonati, 81 
A.2d 95, 346 Pa. 504. 

60.5 D.C.—Mas v. U. S., 151 F.2d 32, 
80 U.S.App.D.C. 223, certiorari de¬ 
nied 66 S.Ct. 267, 326 U.S. 776, 90 
L.Ed. 469. 

60.10 Mother of person, injured 
In prosecution for taking indecent 
liberty with female minor, exclu¬ 
sion of testimony with respect to 
trouble between the minor’s mother 
and accused and threats made by the 
minor’s mother against accused was 
not error, where record did not dis¬ 
close that the mother had any con¬ 
nection with the charge or was con¬ 
nected with the case, and the mother 
did not testify. 

Me.—State v. Berube, 26 A.2d 654, 139 
Me. 11. 

60.15 KWing of innocent bystander 

Where evidence in homicide prose¬ 
cution disclosed that accused, his fa¬ 
ther and their antagonist were tus¬ 
sling for a gun which fired and killed 
innocent bystander, questions asked 
by accused on cross-examination for 
purpose of showing ill will by an¬ 
tagonist to the innocent bystander 
were properly ruled out as irrelevant. 
Ga.—Jackson v. State, 26 S.E.2d 485 r 
69 Ga.App. 707. 

60.50 Mo.—State v. Johnson, 163 S. 
W.2d 780, 349 Mo. 910. 

61. Ark.— Corpus Juris Secundum 
cited in Jutson v. State, 209 S.W. 
2d 681, 683, 213 Ark. 193. 

Me.—State v. Seaburg, 145 A.2d 550, 
154 Me. 162. 

Mass.—Commonwealth v. Noxon, 66 
N.E.2d 814, 319 Mass. 495. 

Ohio.—Williams v. State, 167 N.E. 

609, 32 Ohio App. 124. 

16 C.J. p 546 note 98. 

Threats and expressions of ill will 
see supra § 607. 

Adulterous Intercourse 

(1) Adulterous intercourse may be 
proved as a circumstance leading to- 
the commission of crime. 
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accused and a witness, 62 or between accused and 
an accomplice 63 or codefendant, 64 prior to the crime, 
is admissible. 

On the other hand, evidence of personal relations 
between accused and others, or between persons oth¬ 
er than accused, is inadmissible where it relates to 
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collateral matters having no bearing on the issues of 
the case. 64 * 5 As a rule, evidence of the relations 
existing between an accused and persons not inter¬ 
ested in or injured by the crime, 65 or between such 
persons themselves, 66 is irrelevant and inadmissible. 
Evidence concerning the immediate family of ac- 


Fa.—Commonwealth v. Wentzel, 61 
A.2d 309, 360 Pa. 137—Turner v. 
Commonwealth, 86 Pa. 54, 27 Am. 
R. 683. 

(2) In prosecution for murder al¬ 
legedly committed when deceased 
sought to enter accused's home, al¬ 
though proof of prior sexual rela¬ 
tions, if any, between accused and 
deceased would have been admissi¬ 
ble, trial court erred In admitting 
evidence that accused's son had re¬ 
ported to welfare worker that he had 
found married man in his mother's 
bedroom, in absence of showing that 
man was th© deceased. 

Tex.—Myers v. State, 266 S.W.2d 380, 
159 Tex.Cr. 579. 

Relations with intended victim 

In prosecution for assault, evidence 
of accused's relations with the par¬ 
ty for whom it is charged he mis¬ 
took the assaulted party is admis¬ 
sible. 

Conn.—State v. Costa, 110 A. 875, 95 
Conn. 140. 

62. Ark.—Corpus Juris Secundum 
cited in Jutson v. State, 209 S.W. 
2d 681, 683, 213 Ark. 193. 

Iowa.—State v. Shultz, 158 N.W. 539, 
177 Iowa 321. 

Or.—State v. Rosser, 91 P.2d 295, 162 
Or. 293. 

Where and when witness became 
acquainted with accused Is ordinarily 
the proper subject of inquiry. 

U.S.—Taliaferro v. U. S., C.C.A.Cal., 
47 F.2d 699. 

63. Ark.—Corpus Juris Secundum 
cited in Jutson v. State, 209 S.W. 
2d 681, 683, 213 Ark. 193. 

Or.—State v. Rosser, 91 P.2d 295, 162 
Or. 293. 

Evidence of relations with person 
accompanying accused at time it was 
claimed accused received money sto¬ 
len from mails held admissible. 

U.S.—Johnston v. U. S., C.C.A.Idaho, 
22 F.2d 1, certiorari denied 48 S. 
Ct. 421, 276 U.S. 637, 72 L.Ed. 745. 

64. Ark.—Corpus Juris Secundum 
cited in Jutson v. State, 209 S.W.2d 
681, 683, 213 Ark. 193. 

Cal.—People v. Kelly, 231 P. 767, 69 
C.A. 558—People v. Oakleaf, 226 
P. 24, 66 C.A. 314. 

Ind.—Hall v. State, 159 N.E. 420, 
199 Ind. 592. 

Iowa.—State v. Gorman, 194 3ST.W. 
225, 196 Iowa 237. 

La.—State v. Kelly, 112 So.2d 674, 237 
La. 956. 

Okl.—Williams v. State, 249 P. 433, 
35 Okl.Cr. 171. 


Conspiracy 

In prosecution for conspiracy to 
transport stolen goods in interstate 
commerce, where it was proved that 
goods had been stolen and transport¬ 
ed in interstate commerce, evidence 
of defendants’ association with other 
persons engaged in committing such 
offenses was admissible as tending 
to show the conspiracy and the 
means, preparation, and disposition to 
commit the offense charged, particu¬ 
larly where defendants denied partic¬ 
ipation in the offense. 

U.S.—Banning v. U. S., C.C.A.Mich., 
130 F.2d 330, certiorari denied 63 
S.Ct. 434, 317 U.S. 695, 87 L.Ed. 
556. 

Codefendant’s family 

In prosecution arising out of bank 
robbery, it was proper for govern¬ 
ment to inquire into defendant’s re¬ 
lationship with a codefendant and to 
develop defendant's acquaintance 
with codefendant’s family to show 
that he must have known codefend¬ 
ant at time of robbery; but no prop¬ 
er purpose was served by bringing 
out fact that the codefendant’s broth¬ 
er had a criminal record. 

U.S.—U. S. v. Tomaiolo, C.A.N.Y., 249 
F.2d 683. 

Meeting In penitentiary 

Where three defendants were 
charged with theft of automobile, and 
defendant who had actually taken 
the automobile pleaded guilty and as 
witness for the state on trial of the 
other two testified that he had first 
met one of other defendants in the 
penitentiary, objection that question 
was immaterial and irrelevant was 
not well taken, since purpose thereof 
was to lay foundation for introduc¬ 
tion of testimony connecting other 
defendant with the crime. 

La.—State v. Sims, 1 So.2d 541, 197 
La. 347. 

64.5 Ky.—Acres v. Commonwealth 
259 S.W.2d 38. 

Miss.—Moffett v. State, 78 So.2d 142 
223 Miss. 276. 

Or.—State v. Opie, 170 P.2d 736, 17f 
Or. 187. 

Marital relations 

In prosecution for interstate trans¬ 
portation of sixteen-year-old girl fo 
immoral purposes, wherein accuse 
undertook to show that he intendec 
to obtain a divorce from his wife an< 
marry the girl, and, to confirm sue 1 
intention, sought to show that hi 
marital relations with hi3 wife we: 
not happy and accused was permit 
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ted to testify that his marital rela¬ 
tions were bad and that he and hia 
wife were not getting along togeth¬ 
er, exclusion of further testimony 
along that line was not an abuse of 
discretion since evidence dealt with 
a collateral matter. 

U.S.—Sedam v. U. S., C.C.A.Utah, 116 
F.2d 80. 

65. Ala.—Allen v. State, 103 So. 712, 
20 Ala.App. 467, certiorari denied 
Ex parte Allen, 103 So. 713, 212 
Ala. 654—Espy v. State, 93 So. 
307, 18 Ala.App. 536, certiorari de¬ 
nied Ex parte Espy, 93 So. 923, 
208 Ala. 698—Moore v. State, 88 So! 
25, 17 Ala.App. 625—Miller v. State 
74 So. 840, 16 Ala.App. 3 . 

Cal.—People v. Hewitt, 281 P. 666 
101 C.A. 306. 

Ky.—Elmendorf v. Commonwealth, 
188 S.W. 483, 171 Ky. 410. 

Tex.—Hall v. State, 219 S.W.2d 475 
153 Tex.Cr. 215. 

16 C.J. p 546 note 99. 

Informer 

Evidence that person furnishing in¬ 
formation leading to prosecution was 
angry with accused held inadmissi¬ 
ble where such person did not tes¬ 
tify. 

Ala.—Lowrey v. State, 155 So. 313, 
26 Ala.App. 159. 

Conversation with woman 
Testimony that witness had ob¬ 
served accused talking to a woman 
with whose rape he was charged since 
the time of such alleged rape was 
inadmissible in prosecution for rape 
of another woman. 

Tex.—Farrell v. State, 215 S.W.2d 
625, 152 Tex.Cr. 488. 

66. Ala.—Young v. State, 102 So. 
366, 20 Ala.App. 369, certiorari de¬ 
nied Ex parte Young, 102 So. 369, 
212 Ala. 303. 

Ky.—McElwain v. Commonwealth, 
159 S.W.2d 11, 289 Ky. 446. 

Attitude of stranger toward wit¬ 
ness 

Evidence of the personal attitude 
or conduct of a person against whom 
accused's witness gave adverse tes¬ 
timony toward witness, was imma¬ 
terial. 

Ala.—Young v. State, 102 So. 266, 20 
Ala.App. 269, certiorari denied Ex 
parte Young, 102 So. 369, 212 Ala. 
303. 

delations between state’s and ac¬ 
cused’s witnesses 

Court did not err in refusing to 
■ermlt accused’s counsel to inquire 
.uto the details of former transac- 
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cused and of whom it consists is generally irrelevant 
and inadmissible; 67 and evidence concerning cir¬ 
cumstances involving alleged marital affairs of ac¬ 
cused which were wholly disconnected from the 
offense charged also is inadmissible. 67 - 5 Evidence 
that the prosecuting attorney is also the plaintiffs 
attorney in a civil action against the accused to re¬ 
cover damages for the injury resulting from his al¬ 
leged criminal act is inadmissible. 68 

§ 609. -Association with Criminals 

It may be relevant to show that the accused at the 
time of the crime charged was associated with a group of 
criminals engaged in the commission of similar crimes, 
but It is not proper to show that he lived in a locality 
Inhabited by criminals, or was acquainted with criminals. 

Library References 

Criminal Law <$=>338 (1). 

Generally, it may be relevant to show that accused 
at the time of the commission of the crime was as¬ 
sociated with criminals banded together for, and 
engaged in, the commission of similar crimes. 69 On 
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the other hand, it has been held not proper to show 
that after the offense in question accused and other 
persons formed a combination to commit similar 
crimes, 70 that he lived in a locality inhabited by 
criminals, 71 that he was acquainted with criminals, 72 
that he was intimate with suspicious or guilty per¬ 
sons, 73 or that on the night of the crime he was in 
the company of a criminal. 74 

§ 610. Ability and Opportunity 

Evidence that the accused had a particular, although 
not exclusive, opportunity or ability to commit the crime 
is relevant and admissible, as is rebuttal evidence show¬ 
ing the Impossibility of his having committed the crime. 

Library References 

Criminal Law <©=344. 

Evidence to the effect that accused enjoyed a par¬ 
ticular opportunity to commit the crime charged is 
relevant and admissible, 75 at least when the evi¬ 
dence against him is wholly circumstantial; 76 and 
it is not necessary to show that his opportunity was 
exclusive. 77 Likewise, evidence that accused had a 


tions and of former relations be¬ 
tween the witnesses for the state and 
witnesses for accused. 

Ala.—Vaughn v. State, 84 So. 879, 
17 Ala»App. 383. 

67. Tex.—Bird v. State, 206 SW. 

844, 84 Tex.Cr. 286. 

16 C.J. p 546 note 1. 

Accusation of misconduct 
In prosecution for fatal shooting 
of accused’s minor stepson, wherein 
accused had attempted to prove that 
he was a loving husband and father 
in order to minimize his punishment, 
or to show that he had no actual 
intent to kill his stepson, and where¬ 
in there was no attempt to prove he 
killed his stepson because his wife 
was unfaithful, evidence sought to 
be elicited from accused’s wife as 
to whether accused had accused her 
of being unfaithful was clearly irrel¬ 
evant and objection thereto was prop¬ 
erly sustained. 

Pa.—Commonwealth v. McGrew, 100 
A.2d 467, 376 Pa. 518. 

€7.5 Okl.—Bean v. State, 138 P.2d 
563, 77 Okl.Cr. 73. 

Tex.—Sample v. State, 254 S.W.2d 
401, 158 Tex.Cr. 220. 

Marital status 

In prosecution for rape, introduc¬ 
tion of testimony susceptible of con¬ 
struction that accused was a married 
man living with his wife, notwith¬ 
standing his request prior to trial 
that state should be admonished not 
to mention or prove the fact of his 
marriage, constituted prejudicial er¬ 
ror. 

Tex.—Thompson v. State, Cr., 327 
S.W.2d 745. 

22A C.J.S.—27 


Cause of trouble 

In prosecution for aggravated as¬ 
sault allegedly committed on father 
of accused’s former wife wherein ac¬ 
cused claimed self-defense, evidence 
that accused had received a letter 
from the wife stating that she had 
been untrue to accused, offered for 
purpose of showing reason for state 
of accused’s mind and grounds for 
trouble between accused and his wife, 
was irrelevant, and its exclusion was 
not error. 

Tex.—Savelle v. State, 149 S.W.2d 
961, 141 Tex.Cr. 549. 

68. Ky.—Bryant v. Commonwealth, 
21 S.W.2d 231, 231 Ky. 152. 

69. N.C.—State v. Bill, 51 N.C. 84. 
Pa.—Hester v. Commonwealth, 85 Pa. 

139. 

16 C.J. p 546 note 3 [a]. 

Confessed robbers 

Fact that accused had been ad¬ 
mittedly friendly with, and in compa¬ 
ny of, confessed robbers on night of 
robbery was admissible in evidence. 
Cal.—People v. Boston, 263 P.2d 463, 
121 C.A.2d 511. 

Narcotio addict 

In prosecution for possession of 
heroin, evidence that visitor at apart¬ 
ment of accused shortly before ar¬ 
rest of accused was a narcotic addict 
was properly received as part of 
showing probable cause for arrest of 
accused and as circumstantial evi¬ 
dence tending to show that he was 
in possession of narcotics. 

Cal.—People v. Escobosa, App., 3 Cal. 
Rptr. 917. 

70. Ohio.—Cheney v. State, 7 Ohio 
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71. N.Y.—People v. McGraw, 72 N. 
Y.S. 679, 66 AppJDiv. 372. 

72. N.Y.—People v. Pettanza, 101 N. 
E. 428, 207 N.Y. 660. 

Ohio.—State v. Jennings, App., 142 
N.E.2d 529. 

Place of meeting 

In robbery prosecution, trial court 
erred in permitting district attorney 
to show that accused and another who 
had signed statement involving him¬ 
self and accused in commission of 
robberies had first met in county 
jail, since place of their meeting was 
not material. 

Cal.—People v. Cooper, 96 P.2d 1012, 
36 C.A.2d 6. 

73. Ohio.—-Cheney v. State, 7 Ohio 

222 . 

74. N.Y.—People v. McGraw, 72 N.Y. 
S. 679, 66 App.Div. 372. 

75. Ala.—Enzor v. State, 135 So. 595, 
24 Ala.App. 346, certiorari denied 
135 So. 598, 223 Ala. 297. 

Cal.—People v. Cooper, 183 P.2d 67, 
81 C.A.2d 110. 

Idaho.—State v. Van Vlack, 65 P.2d 
736, 57 Idaho 316—State v. Mc¬ 
Lennan, 231 P. 718, 40 Idaho 286— 
State v. Marren, 107 P. 993, 17 
Idaho 766. 

N.C.—State v. O’Neal, 120 S.E. 817, 
187 N.C. 22. 

16 C.J. p 546 note 10. 

76. Cal.—People v. Smith, 203 P. 

816, 55 C.A. 324. 

77. N.C.—State v. O’Neal, 120 S.E. 

817, 187 N.C. 22. 
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knowledge of the habits of the person injured, 78 
or possessed or claimed to possess the particular 
and peculiar strength, skill, ability, power, or in¬ 
fluence which would enable him to commit the 
crime, 79 or was present at, or seen near, the place 
of the crime, although he does not claim an alibi, 80 
is also relevant and admissible. 

In rebuttal accused may be entitled to show by 
competent evidence that he was in the habit of fre¬ 
quenting the place of the crime, 81 or the impossibil¬ 
ity of his having committed the crime under the cir¬ 
cumstances disclosed by the state, 82 as that his physi¬ 
cal condition at the time of the alleged crime ren¬ 
dered him physically incapable of committing it. 82 * 5 

§ 611. Possession of Weapons or Imple¬ 
ments of Crime 

Evidence Is relevant to show that the accused owned, 


possessed, or had access to any articles with which the 
crime was or might have been committed. 

Quoted In: U.S.—Evans v. U. S., C.C.A.Kan., 122 F.2d 
461, 466, conformed to mandate, 61 S.Ct. 
548, 312 U.S. 651, 85 L.Ed. 1102, certiorari 
denied 62 S.Ct. 478, 314 U.S. 698, 86 L.Ed. 
558. 

Library References 

Criminal Law 48. 

Evidence to show that accused owned, possessed, 
or had access to, tools, implements, weapons, or any 
articles with which the particular crime was or 
might have been committed is relevant, 83 at least 
where accused is identified as having been at or near 
the scene of the crime at about the time of its com¬ 
mission, 83 * 5 as is also evidence that he owned or 
had in his possession weapons with which the crime 
was or might have been committed prior to, 84 or 


78. Iowa.—State v. Seymour, 63 NT. 
W. 661, 94 Iowa 699. 

79. Iowa.—State v. Donovan, 102 N. 
W. 791, 128 Iowa 44. 

16 C.J. p 546 note 12. 

Possession of weapons or implements 
of crime see infra § 611. 

Matter having' probative value 

Ability to commit a crime does not 
evidence its commission, but the 
physical capacity to commit a crime 
plus the presence of articles neces¬ 
sary* to commit it and the skill, 
knowledge, and familiarity with a 
special means employed in its com¬ 
mission have a probative value. 
U.S—Banning v. U. S. f C.C.A.Mich., 
130 F.2d 330, certiorari denied 63 
S.Ct. 434, 317 U.S. 695, 87 L.Ed. 
566. 

Age of parties in a difficulty is 
relevant to show their relative con¬ 
ditions at the time. 

Ala.—Nolan v. State, 93 So. 529, 207 
Ala. 663—Gunter v. State, 20 So. 
632, 111 Ala. 23. 

80. Cal.—People v. Torrillo, 141 P.2d 
472, 60 C.A.2d 755. 

La.—State v. Johnson, 120 So. 620, 
167 La. 986. 

16 C.J. p 546 note 13. 

Establishing knowledge 

Any “fact which brings • 

[the defendant] so close to the scene 
of the crime at the time of its com¬ 
mission as to tend to show that he 
had knowledge of its commission, is 
always relevant.” 

Ala.—Jones v. State, 93 So. 332, 333, 
18 Ala.App. 626. 

Rental of premises 

In robbery prosecution, testimony 
of witness that he rented bunga¬ 
low in county where robbery was 
committed, to one of defendants in 
month when robbery was committed, 
was competent. 


N.J.—State v. Cioffe, 26 A.2d 57, 128 
N.J.Law 342, affirmed 32 A.2d 79, 
130 N.J.Law 160. 

81- Mich.—Saunders v. People, 38 
Mich. 218. 

82. Tex.—Clark v. State, 40 S.W. 
992, 38 Tex.Cr. 30. 

Admissibility of evidence of experi¬ 
ments see infra § 645(1). 

Evidence held inadmissible 

In prosecution of taxicab driver 
for rape of passenger, where passen¬ 
ger had testified that driver crawled 
through partition between front and 
back seat, testimony by superintend¬ 
ent of taxicab repair shop to show 
that size of window between front 
and back seat of a standard taxicab 
would not have permitted driver to 
crawl through was properly refused, 
in absence of evidence that superin¬ 
tendent had knowledge of window 
size in particular cab. 

Ill.—People v. Rickey, 31 N.E.2d 973, 
375 Ill. 525. 

82.5 Exclusion of physician's testi¬ 
mony held error 

N.Y.—People v. Messina, 102 N.Y.S. 
2d 262, 278 App.Div. 592. 

83. U.S.—Evans v. U. S., C.C.A.Kan., 
122 F.2d 461, certiorari denied 62 
S.Ct. 478, 314 U.S. 698, 86 L.Ed. 558. 

Cal.—People v. Stone, 202 P.2d 333, 
89 C.A.2d 853. 

D.C.—Morton V. U. S., 183 F.2d 844, 
87 U.S.App.D.C. 135. 

Ga.—Corpus Juris Secundum quoted 
in Wilson v. State, 113 S.E.2d 447, 
448, 215 Ga. 782. 

Kan.—Corpus Juris Secundum oited 

in State v. Montgomery, 261 P.2d 
1009, 1011, 175 Kan. 176. 

La.—State v. Meharg, 200 So. 25, 196 
La. 748. 

Mo.—Corpus Juris quoted in State v. 
Francis, 52 S.W.2d 552, 554, 330 Mo. 
1205. 


Mont.—State v. McLeod, 311 P.2d 400, 
131 Mont. 478. 

Neb,—Corpus Juris Secundum cited 
in Liakas v. State, 72 N.W.2d 677, 
684, 161.Neb. 130, certiorari denied 
76 S.Ct. 780, 351 U.S. 924, 100 L.Ed. 
1454. 

Pa.—Commonwealth v. Barclay, 115 
A.2d 405, 178 Pa.Super. 568. 

Tex.—Franks v. State, 138 S.W.2d 
109, 139 Tex.Cr. 42. 

16 C.J. p 546 note 17. 

Admissibility of weapon see infra § 
712. 

Evidence of possession of weapon at 
time of arrest see infra § 628. 
Evidence of access shared equally 
with a number of others held inad¬ 
missible. 

Cal.—People v. Smith, 203 P. 816, 55 
C.A. 324. 

Gun found near scene of crime 

La.—State v. Mattio, 31 So.2d 801, 
212 La. 284, certiorari denied 68 S. 
Ct. 145, 332 U.S. 818, 92 L.Ed. 395. 
83.5 Kan.—State v. Montgomery, 
261 P.2d 1009, 175 ICan. 176. 

Neb.—Lipscomb v. State, 76 N.W.2d 
399, 1C2 Neb. 417—LJakas v. State, 
72 N.W.2d 677, 101 Neb. 130, certio¬ 
rari denied 76 S.Ct. 780, 351 U.S. 
924, 100 L.Ed. 1454. 

84. Cal.—People v. Kearns, 307 P.2d 
1015, 149 C.A.2d 113. 

Ga.—Corpus Juris Secundum quoted 
in Wilson v. State, 113 S.E.2d 447, 
448, 215 Ga. 782. 

Minn.—Corpus Juris cited in State 
v. Nichols, 229 N.W. 99, 179 Minn. 
301. 

Mo.—Corpus Juris cited in State v. 
Higginbotham, 73 SW.2d 65, 69- 
Corpus Juris quoted in State v. 
Francis, 52 S.W.2d 552, 554, 330 
Mo. 1205. 

Okl.—Corpus Juris cited in Quinn v. 
State, 26 P.2d 711, 715, 55 Okl.Cr. 
116. 

16 C.J. p 546 note 18. 
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after, 85 the commission of the crime. On the other establish the time and place of the commission of the 
hand, evidence of the possession by accused of " araed ' or the time of institutina a prosecut,on 
weapons, 86 or various poisons, 87 not in any way con¬ 
nected with the crime charged is inadmissible. Library References 

, „ . - . Criminal Law <©=>346. 

Moreover, evidence may be admissible to exclude 

the possibility that a particular weapon could have Evidence is admissible as relevant which tends 
been used in the commission of the crime. 87 - 5 to establish the time 88 and place 89 of the commis¬ 

sion of the criminal act charged, or the time of in- 
§ 612. Place and Time of Criminal Act stituting a prosecution therefor. 90 Witnesses may 
Evidence is admissible as relevant which tends to be permitted to testify to the facts and circumstances 


Evidence of purchase 

(1) In murder prosecution, court 
did not err in permitting introduc¬ 
tion into evidence of record of pur¬ 
chase of a pistol by accused’s broth¬ 
er, in view of fact such record cor¬ 
roborated accused’s statement that 
her brother purchased a revolver for 
her of the type used in the killing. 
Okl.—Denney v. State, Cr., 346 P.2d 

359. 

(2) In robbery prosecution, a slip 
of paper, on which state’s witness 
testified that she wrote serial num¬ 
bers of two guns similar to those 
with which evidence disclosed that 
robbers were armed and names used 
by defendants in purchasing guns 
shortly before robbery, was relevant 
and admissible in evidence. 

Cal.—People v. Gardner, 274 P.2d 908, 
128 CJL2d 1. 

85. Cal.—People v. Raucho, 47 P.2d 
1108, 8 C.A.2d 655. 

Ga.—Corpus Juris Secundum quoted 

in Wilson v. State, 113 S.E.2d 447, 
448, 215 Ga. 782. 

Mo.—State v. Krebs, 106 S.W.2d 428, 
341 Mo. 58. 

N.C.—Corpus Juris cited in State v. 
Huffman, 182 S.E. 705, 707, 209 N.C. 
10 . 

16 C.J. p 546 note 19. 

88. Ariz.—State v. Little, 350 P.2d 
756. 

Mo.—State v. Krebs, 106 S.W.2d 428, 
341 Mo. 58. 

Toy pistol 

In rape prosecution, testimony as 
to finding of toy pistol in automobile 
owned by accused at time of alleged 
offense and as to finding of toy pis¬ 
tol in automobile which accused was 
driving at time of his arrest was in¬ 
admissible, where there was no evi¬ 
dence that either pistol was used in 
perpetration of any crime. 

Okl.—Coppage v. State, 137 P.2d 
797, 76 Okl.Cr. 428. 

87. Cal.—People v. Martin, 108 P. 
1034, 13 C.A. 96. 

87.S Kan.—State v. Martin, 265 P.2d 
297, 175 Kan. 373. 

88. N.H.—State v. George, 43 A.2d 
256, 93 N.H. 408. 

Tex.—Gentry v. State, 252 S.W,2d 
458, 158 Tex.Cr. 4—Aiken v. State, 
128 S.W.2d 1190, 137 Tex.Cr. 211— 


White v. State, 204 S.W. 231, 83 
Tex.Cr. 555. 

16 C.J. p 546 note 21—33 C.J. p 772 
note 68. 

Evidence not tending to establish 
the time of the crime held properly 
excluded. 

La.—State v. Dunn, 109 So. 56, 161 
La. 532, error dismissed Dunn v. 
State of Louisiana, 47 S.Ct. 344, 273 
U.S. 656, 744, 71 L.Ed. 825. 

Evidence of odor of body of de¬ 
ceased at time body was found was 
held proper as corroborating testi¬ 
mony of physician that murder oc¬ 
curred three days before he ex¬ 
amined body. 

Ala.—Roberts v. State, 149 So. 356, 
25 Ala.App. 477. 

Tex.—Johnson v. State, 153 S.W. 875, 

69 Tex.Cr. 107. 

Time not of essence 

In homicide prosecution, permit¬ 
ting state’s witness to testify with 
respect to what he saw happen on 
occasion of alleged homicide, without 
fixing date, was not error, where 
time was not of essence of offense 
charged and both indictment and tes¬ 
timony of witnesses fixed certain 
day as only date on which deceased 
was struck by accused. 

N.C.—State v. Horne, 35 S.E.2d 882, 
225 N.C. 603. 

Vague and indefinite testimony 

Objection that testimony of prose¬ 
cuting witness with respect to time 
alleged rape was committed was 
vague and indefinite went to weight 
of such evidence and not to its ad¬ 
missibility. 

Or.—State v. Pace, 212 P.2d 755, 187 
Or. 498. 

89. U.S.—Blair v. U. S., C.C.A.Okl., 
32 F.2d 130. 

Ala.—Willingham v. State, 74 So.2d 
241, 261 Ala. 454. 

Ark.—Gerlach v. State, 229 S.W.2d 
37, 217 Ark. 102. 

Cal.—People v. Shields, 161 P.2d 475, 

70 C.A.2d 628. 

Me.—State v. Dipietrantonio, 122 A. 
2d 414, 152 Me. 41. 

Nev.—State v. Clarke, 228 P. 582, 48 
Nev. 134. 

Okl.—Lasley v. State, 287 P. 1055, 
46 Okl.Cr. 179. 

16 C.J. p 547 note 22—33 C.J. p 722 
note 73. 


Circumstantial evidence tending to 
prove venue held admissible. 

U.S.—Blair v. U. S., C.C.A.Okl., 32 F. 
2d 130. 

Okl.—Sweden v. State, 172 P.2d 432, 
83 Okl.Cr. 1. 

Evidence of general reputation as 
to the locality of a county boundary 
line is admissible on the issue of 
venue. 

Ala.—Jackson v. State, 174 So. 540, 
27 Ala.App. 468. 

Measurements with speedometer of 

distances in and about place where 
homicide occurred were relevant as 
part of the locus in quo. 

Ala.—Adams v. State, 105 So. 714, 21 
Ala.App. 15, certiorari denied Ex 
parte Adams, 105 So. 715, 213 Ala. 
570. 

Acts outside territorial jurisdiction 

(1) Evidence of one's guilt of a 
crime in a county is not confined to 
facts and circumstances occurring in 
that county. 

Ky.—Ellison v. Commonwealth, 227 
S.W. 458, 190 Ky. 305. 

(2) In prosecution for conspiracy, 
evidence of transactions occurring 
outside jurisdiction of United States 
was held not irrelevant. 

U.S.—Hoxie v. U. S., C.C-A.Alaska, 
15 F.2d 762, certiorari denied 47 
S.Ct. 459, 273 U.S. 755, 71 L.Ed. 
876. 

Evidence as to location of place not 
identified as scene of crime held 
properly excluded. 

Ala.—Melton v. State, 109 So. 114, 21 
Ala.App. 419. 

Evidence offered by accused to 

show that place described in informa¬ 
tion was not where alleged offense 
was committed was held admissible. 
U.S.—Heitman v. U. S., C.C.A.Cal., 5 
F.2d 887. 

Eease 

In prosecution for feloniously keep¬ 
ing and managing, aiding, and assist¬ 
ing in keeping and managing a public 
nuisance to wit: a gambling house, 
receiving in evidence a lease without 
showing that property described in 
lease was property on which alleged 
offense was committed was improp¬ 
er. 

Okl.—Carney v. State, Cr., 293 P.2d 
632. 

90. Ala.—Richardson v. State, 111 
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by which they fix the time of an occurrence. 91 

On the issue of venue, a witness who has personal 
knowledge of the place where a crime was commit¬ 
ted, 92 or who has had a place pointed out to him, 93 
may testify that such place is within a certain po¬ 
litical subdivision. 

Where the offense has been shown to have been 
committed within the territorial jurisdiction of the 
court, that it was committed within a smaller geo¬ 
graphical or political unit within such territory is im¬ 
material, and evidence thereof is inadmissible. 93 - 6 

§ 613. Inclination or Intention to Commit 

Since the existence of an intention to commit a crime 


22A C.J.S. 

creates a probability that the person having such Inten¬ 
tion has committed it, evidence that the accused had in 
mind the probability or possibility of committing the 
crime is relevant; and, when It becomes material to show 
the particular Intent Inspiring an act, any fact tending 
to prove such Intent, or the want of such intent, is ad¬ 
missible. 

Library References 

Criminal Law <§=>342. 

While evidence of criminal propensity is not ev¬ 
idence of guilt of a particular crime, 94 the exist¬ 
ence of an intention to commit a crime creates a 
probability that the person possessing such inten¬ 
tion has in fact committed it; 96 and evidence which 
shows that prior to the crime accused had in mind 
and considered the probability or possibility of its 
commission is relevant and admisible, 96 particularly 


So. 204, 215 Ala. 318, petition dis¬ 
missed 112 So. 193, 215 Ala. 581. 
Within period of limitations 
Ind.—Moag v. State, 31 N.E.2d 629, 
218 Ind. 135. 

91. Mont.—State v. Smith, 188 P. 
644, 57 Mont. 349. 

Tex.—White v. State, 204 S.W. 231, 
83 Tex.Cr. 555. 

16 C.J. p 547 note 23. 

One may know when an act is 
reported to have been done and by 
that knowledge fix the time of what 
happened in his presence. 

Ky.—Lewis v. Commonwealth, 256 S. 

W*. 710, 201 Ky. 343. 

Tex.—Castenara v. State, 156 S.W. 
1180, 70 Tex.Cr. 436. 

Testimony of a witness unable to 
fix any date for the occurrence to 
which he testified should not he 
stricken because of such inability, 
where he testified to facts which 
tended to fix it and which placed the 
transactions related within the time 
limited by the issue. 

D.C.—Graul v. U. S., 47 App.D.C. 543. 

92. Ala.—Jackson v. State, 174 So. 
540, 27 Ala.App. 468. 

93. La.—State v. Brasseaux, 112 So. 
650, 163 La. 686, certiorari denied 
Genna v. State of Louisiana, 48 
S.Ct. 22, 2 75 U.S. 522, 72 L.Ed. 405 
—State v. Venson, 76 So. 701, 142 
La. 245. 

Neb.—Medley v. State, 54 N.W.2d 233, 
156 Neb. 25. 

Plaoe pointed out as scene of crime 

(1) Testimony that a place point¬ 
ed out as the scene of the crime was 
within a certain political subdivi¬ 
sion has been held admissible. 

Ga.—Colley v. State, 138 S.E. 65, 164 
Ga. 88. 

Mass.—Commonwealth v. Piccerillo, 
152 N.E. 746, 256 Mass. 487. 

(2) It has been said, however, that 
testimony that a place was pointed 
out as being the scene of the crime 
would be objectionable as tending to 


show that the crime was committer” 
at that place. 

La.—State v. Venson, 76 So. 701, 14: 
La. 245. 

(3) In prosecution for manufac¬ 
turing spirituous and alcoholic liq¬ 
uors, fact that witness did not know 
where still used by accused was, did 
not render irrelevant testimony as to 
what witness knew with respect to 
location of line between county in 
which prosecution was brought and 
adjacent county at point where still 
was found, ascertaining same from 
what people had told witness when 
he was a boy and from what witness 
had heard and what was considered 
the line by general repute in locality 
from old roads and other traditionary 
facts, where other witnesses testified 
as to location of still and since wit¬ 
ness was testifying only as to loca¬ 
tion of line between the counties in¬ 
volved. 

Ga.—Shuman v. State, 66 S.E.2d 152, 
84 Ga.App. 585. 

93.5 Within city in county 
Ga.—Allen v. State, 70 S.E.2d 543, 85 
Ga.App. 887. 

94. N.J.—;State v. Julius, 127 A. 577, 
3 N.J.Misc. 202. 

Speculative Inference 
Proof which can at most only gen¬ 
erate a speculative inference that ac¬ 
cused had a propensity to commit the 
offense charged Is irrelevant and in¬ 
admissible. 

N.J.—State v. Bartell, 83 A.2d 628, 15 
N.J.Super. 450, affirmed 89 A.2d 394, 
10 N.J. 9. 

95. N.Y.—Stokes v. People, 53 N.Y. 
164, 175, 13 Am.R. 492. 

People v. Whitlock, 176 N.Y.S. 
436, 187 App.Div. 863, 37 N.Y.Cr. 
529. 

96. Cal.—People v. Martin, 194 P. 
522, 56 C.A. 71. 

Ky.—Bates v. Commonwealth, 225 S. 

W. 1085, 189 Ky. 727. 

Mont.—State v. Hallowell, 256 P. 380, 
79 Mont. 343. 
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Mo.—Corpus Juris cited in State v. 

Fish, 50 S.W.2d 1020. 

Okl.—Roddle v. State, 198 P. 342, 19- 
Okl.Cr. 63. 

Tex.—Fisher v. State, 185 S.W.2d 
567, 148 Tex.Cr. 133. 

Wis.—State v. Taubenheim, 291 N.W. 

322, 234 Wis. 434. 

16 C.J. p 547 note 24. 

Special pockets In clothing 
Evidence that accused when he 
stole coat from store was wearing 
overcoat with extra large secret 
pocket, although he did not put sto¬ 
len coat in it, was admissible to show 
that he was a professional shoplift¬ 
er. 

Cal.—People v. Vitos, 144 P.2d 393, 
62 C.A.2d 157. 

Kinds of conduct which may evi¬ 
dence design to commit the crime 
charged are innumerable, and the 
relevancy of such evidence must 
vary with the circumstances under 
which the conduct takes place, and 
be construed according to everyday 
experiences and common sense. 

Okl.—Kennedy v. State, 220 P. 61, 25* 
Okl.Cr. 306. 

Effect of plea of insanity 

(1) In a criminal prosecution 
wherein accused’s plea of not guilty 
by reason of insanity invokes stat¬ 
ute providing that, in such case, ac¬ 
cused should first be tried on offense 
charged and conclusively presumed 
sane and subsequently tried on in¬ 
sanity plea, refusal, on trial on of¬ 
fense, to admit evidence bearing on 
mental condition of accused, as re¬ 
lating to ability to deliberate and 
form necessary intent, is error. 

Colo.—Leick v. People, 281 P.2d 806 r 

131 Colo. 352. 

(2) Under California law, evidence 
tending to show legal insanity is not 
admissible at first stage of trial, but 
competent evidence other than proof 
of sanity or insanity tending to show 
that a legally sane accused either 
did or did not in fact possess the re- 
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in prosecutions for sex crimes. 96 - 5 

When it becomes material to show the particular 
intent which inspired an act, any fact or circum¬ 
stance is admissible which proves or tends to prove 


such intent, 97 or which proves or tends to prove 
want of such intent. 98 Thus, the conduct of ac¬ 
cused and his declarations even after the particular 
act involved are admissible as bearing on his in¬ 
tent, 98 * 5 unless they are too remote. 98 - 10 The fact 


quired specific intent or motive is ad¬ 
missible. 

U.S,—Rupp v. Teets, D.C.Cal., 117 F. 
Supp. 376, appeal dismissed, C.A., 
214 F.2d 312, certiorari denied 75 S. 
Ct. 91, 348 TJ.S. 865, 99 LJEd. 682. 
96.5 Ga.—Elliott v. State, 74 S.E.2d 
366, 87 Ga.App. 456. 

Attitude and state of mind 

In prosecution for sex offenses gen¬ 
erally, testimony as to accused’s at¬ 
titude and state of mind is more 
readily admissible than in other cas¬ 
es. 

Ga.— Elliott v. State, 74 S.E.2d 366, 
87 Ga.App. 456—Potts v. State, 72 
S.E.2d 553, 86 Ga.App. 779. 

Attitude toward persons other than 
victim 

Where relationship between ac¬ 
cused and victim of crime was that 
of hotel clerk and guest, and where 
prior acts of accused toward other 
guests had shown a general disre¬ 
gard of his obligations and to evi¬ 
dence lascivious conduct toward all 
attractive female guests, testimony 
concerning recent attitude of accused 
to such other guests was relevant. 
N.D.—State v. Gummer, 200 N.W. 20, 
61 N.D. 445. 

87. U.S.—McCoy v. U. S., C.A.Mont., 
169 F.2d 776, certiorari denied 69 
S.Ct. 298, 335 U.S. 898, 93 L.Ed. 
433. 

U. S. v. Scoblick, D.C.Pa., 124 F. 
Supp. 881, affirmed, C.A., 225 F.2d 
779—u. S. v. Schneiderman, D.C. 
Cal., 106 F.Supp. 906. 

Ala.—Walker v. State, 17 So.2d 428, 
31 Ala-App. 345. 

Cal.—People v. Silva, 264 P.2d 27, 41 
C.2d 778. 

People v. Crowder, 272 P.2d 775, 
126 C.A.2d 578—People v. Turley, 
259 P.2d 724, 119 CA..2d 632. 

People v. Banks, 261 P.2d 362, 
120 C.A.2d Supp. 921, petition de¬ 
nied 266 P.2d 612. 

Fla.—Talley v. State, 36 So.2d 201, 
160 Fla. 593. 

Ga.—Harris v. State, 27 S.E.2d 51, 
69 Ga.App. 872. 

Ind.—Booher v. State, 153 N.E. 497, 
198 Ind. 315—Eckert v. State, 151 
N.E. 131, 197 Ind. 412. 

La.—State v. Linkletter, 120 So.2d 
835, 239 La. 1000. 

Mich.—People v. Counts, 27 N.W.2d 
338, 318 Mich. 45—People v. Jones, 
292 N.W. 350, 293 Mich. 409. 
Mont.—State v. Asal, 256 P. 1071, 79 
Mont. 385. 

N.J.—State v. Vojacek, 140 A.2d 228, 
49 N.J.Super. 429. 

Ohio.—State v. Kinchen, App., 64 N. 
E.2d 82. 


Pa.—Commonwealth v. Barclay, 
Quar.Sess., 41 Del.Co. 273, affirmed 
115 A.2d 405, 178 Pa.Super. 568. 
R.I.—State v. Colangelo, 179 A. 147, 
55 R.I. 170. 

Va.—Shackelford v. Commonwealth, 
32 S.E.2d 682, 183 Va. 423. 

W.Va.—State v. Lawson, 22 S.E.2d 
643, 125 W.Va. 1, 144 A.L.R. 235. 
Admissibility of direct testimony as 
to intent see infra § 647. 

Great latitude Is allowed in prov¬ 
ing intent constituting essential ele¬ 
ment of crime charged. 

Ill.—People v. Heilemann, 199 N.E. 
792, 362 Ill. 322. 

Va.—Hubbard v. Commonwealth, 59 
S.E.2d 102, 190 Va. 917. 
Arrangement in bankruptcy 

In prosecution for theft of lumber, 
by false pretext with respect to giv¬ 
ing of worthless checks, refusal to 
permit proof by accused of an ar¬ 
rangement under the Bankruptcy Act 
to settle his debts among his cred¬ 
itors did not constitute error, since 
guilt of accused was dependent, in¬ 
ter alia, on his intent and represen¬ 
tations at time he came into posses¬ 
sion of lumber, and not his plans 
later formulated to pay for it. 

Tex.—Walker v. State, 271 S.W.2d 
286, 160 Tex.Cr. 383. 

Membership In Communist Party 
U.S.—U. S. v. Flynn, CA..N.T., 216 
F.2d 354, certiorari denied 75 S.Ct. 
295, 348 U.S. 909, 99 L.Ed. 713, 
withheld 75 S.Ct. 285, rehearing de¬ 
nied 75 S.Ct. 436, 348 U.S. 956, 99 
L.Ed. 747—U. S. v. Rosenberg, C.A. 
N.Y., 195 F.2d 583, certiorari de¬ 
nied Rosenberg v. U. S., 73 S.Ct. 
20, 344 U.S. 838, 97 LJEd. 652, and 
Sab ell v. U. S., 73 S.Ct. 21, 344 U.S. 
838, 97 L.Ed. 652, rehearing denied 
Rosenberg v. U. S., 73 S.Ct. 134, 
344 U.S. 889, 97 LJEd. 687, and Sa- 
bell v. U. S., 73 S.Ct. 180, 344 U.S. 
889, 97 L.Ed. 687, rehearing denied 
74 S.Ct. 860, 347 U.S. 1021, 98 L. 
Ed. 1142, motion denied 78 S.Ct. 
91, 355 U.S. 860, 2 LJEd.2d 67. 
Circumstantial evidence is admis¬ 
sible to prove criminal intent. 

Ill.—People v. Martishuis, 197 N.E. 
531, 361 Ill. 178. 

Confidence game 

In prosecution for obtaining mon¬ 
ey by confidence game, it Is proper 
to show that accused obtained prac¬ 
tically all the property the prosecut¬ 
ing witness had. 

Ill.—People v. Miller, 116 N.E. 131, 
278 Ill. 490, L.R.A.1917E, 797. 

Extent and location of knife wound 
are pertinent to a determination of 
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the intent with which it was inflict¬ 
ed. 

Cal.—People v. Silva, 264 P.2d 27, 41 
C.2d 778. 

Mental condition of victim is rele¬ 
vant on issue of intent m prosecu¬ 
tion for conspiracy to defraud. 

Cal.—People v. Gilbert, 78 P.2d 770, 
26 C.A.2d 1. 

Prior transactions on part of ac¬ 
cused, similar to one involved, in 
which element of intent is in issue, 
are admissible. 

U.S.—Krogmann v. U. S., C.A.Ohio, 
225 F.2d 220. 

98. U.S.—Norcott v. U. S., C.C.A.I11., 
65 F.2d 913, certiorari denied U. S. 
v. Norcott, 54 S.Ct. 130, 290 U.S. 
694, 78 LJEd. 597, U. S. v. Bennett, 
64 S.Ct. 130, 290 U.S. 694, 78 L.Ed. 
597, U. S. v. Packer, 54 S.Ct. 130, 
290 U.S. 694, 78 L.Ed. 597, U. S. v. 
Carroll. 54 S.Ct. 130, 290 U.S. 694, 
78 LJEd. 697 and U. S. v. Needham, 
54 S.Ct. 130, 290 U.S. 694, 78 L.Ed. 
697. 

Iowa.—State v. Wilson, 11 N.W.2d 
737, 234 Iowa 60. 

Mont.—State v. Asal, 256 P. 1071, 79 
Mont. 385. 

Other crime 

In a prosecution for larceny of a 
grafanola, defended on the ground 
that the owner had accused secretly 
pawn it for money which accused 
gave the owner, after testimony by 
accused that the owner had asked 
accused for money which he did not 
have, exclusion of evidence offered 
by accused of illicit sexual rela¬ 
tions between accused and the own¬ 
er of the grafanola was error, since 
such evidence would tend to show 
that accused had pawned the grafa¬ 
nola to raise money for the owner. 
Tex.—Childress v. State, 241 S.W. 
1029, 92 Tex.Cr. 215. 

Where a criminal intent is not a 
necessary element of the offense 
charged the exclusion of evidence 
tending to show good intentions is 
not error. 

Idaho.—State v. Sterrett, 207 P. 1071, 
35 Idaho 580. 

98.5 U.S.—Shreve v. U. S., C.C.A. 
Ariz., 103 F,2d 796, certiorari de¬ 
nied 60 S.Ct. 84, 308 U.S. 570, 84 
L.Ed. 479. 

Cal.—People v. Taylor, 263 P. 560, 88 
CA.. 495. 

98.10 U.S.—'Wilson v. U. S., CA.Cal,, 
250 F.2d 312, rehearing denied 254 
F.2d 391. 

State of mind three years later 
U.S.—Wilson v. U. S., supra. 
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§§ 613-614 CRIMINAL LAW 

that the intent of accused is apparent does not ex¬ 
clude other relevant evidence of his intent." Even 
collateral facts are admissible in evidence to estab¬ 
lish such intent, as appears supra § 600. 

Accused cannot establish his innocence of crime 
by showing that he did not commit similar crimes on 
other occasions."* 6 Whether evidence that accused 
has committed other offenses is admissible is dis¬ 
cussed infra § 682 et seq. 

§ 614. Motive and Absence of Motive 

Any fact shedding light on the motives of the trans¬ 
action may be considered by the Jury, whether pointing 


to the accused’s innocence or guilt; and evidence tending 
to show motive, or the absence of motive, Is always 
relevant, wide latitude being allowed In its admission. 

Library References 

Criminal Law €=>342. 

In the administration of the criminal law, any 
fact shedding light on the motives of the transaction 
will not be excluded from the consideration of the 
jury, whether it goes to the attestation of innocence 
or points to the perpetrator of the crime."*" Thus, 
while, as appears supra § 31(1), proof of motive is 
ordinarily not essential, evidence tending to show 
motive, even though prejudicial, 99 * 56 is always rele¬ 
vant and admissible, 1 particularly in cases of cir- 


Ev&sIoxl of income taxes 

(1) In prosecution for aiding in 
preparation and filing of false and 
fraudulent income tax returns for 
1945 and for willfully attempting to 
evade taxes, court properly refused 
to admit evidence that in 1950 the 
taxpayers filed petitions in tax court 
protesting assessment of tax defi¬ 
ciencies for the year 1945, since fil¬ 
ing of such petitions had no proba¬ 
tive value in establishing that tax¬ 
payers honestly believed that they 
owed no additional taxes when they 
filed tax returns for 1945. 

U.S.—Bateman v. U. S., CA.Wash., 
212 F.2d 61. 

(2) In prosecution for willfully at¬ 
tempting to defeat and evade income 
taxes for 1943, 1944, and 1945, ac¬ 
cused's 1946 tax return, revealing 
that he had overpaid his taxes for 
that year, could have been properly 
excluded as lacking any probative 
value, accused’s reason for introduc¬ 
ing such return was merely to show 
jury that he was honest in his deal¬ 
ing with government in 1946, so as 
to negative intent for the years 
1943, 1944, and 1945. 

U.S.—U. S. v. Stoehr, CAJPa., 196 F. 
2d 276, 33 A.L.R.2d 836, certiorari 
denied 73 S.Ct. 28, 344 U.S. 826, 97 
L.Ed. 643. 

99. Ind.—Higgins v. State, 60 N.E. 
685, 157 Ind. 57. 

99.5 U.S.—Herzog v. U. S., C.A.Cal., 
226 F.2d 561—U. S. v. Shapiro, C.C. 
A.N.Y., 159 F.2d 890, affirmed 68 S. 
Ct. 1375, 335 U.S. 1, 92 L.Ed. 1787, 
rehearing denied 69 S.Ct. 9, 335 U. 
S. 836, 93 L.Ed. 388. 

99.50 N.C.—State v. Artis, 42 S.E.2d 
409, 227 N.C. 371—State v. Wilcox, 
44 S.E. 625, 132 N.C. 1120. 

99.55 Cal.—People v. O'Brand, 207 
P.2d 1083, 92 CA.2d 752. 

1. U.S.—Zamloch v. U. S., C.A.Cal., 
193 F.2d 889, certiorari denied 72 S. 
Ct. 770, 343 U.S. 934, 96 L.Ed. 1342 
—Ray v. U. S., C.CA.N.D., 114 F.2d 
508, certiorari denied 61 S.Ct. 318, 
311 U.S. 709, 85 L.Ed. 461. 


Ala.—Ray v. State, 45 So.2d 4, 253 
Ala. 329—McDonald v. State, 1 So. 
2d 658, 241 Ala. 172—Nickerson v. 
State, 88 So. 905, 205 Ala. 684. 

Jarrell v. State, 50 So.2d 767, 35 
AlaApp. 256, reversed on other 
grounds 50 So.2d 774, 255 Ala. 128, 
affirmed 50 So.2d 776, 255 Ala. 209 
—Bailey v. State, 135 So. 407, 24 
AlaApp. 339—Bufford v. State, 128 
So. 126, 23 AlaApp. 521—Earnest 
v. State, 109 So. 613, 21 AlaApp. 
534—Largin v. State, 104 So. 50, 20 
AlaApp. 550—King v. State, 96 So. 
636, 19 Ala-App. 153, certiorari de¬ 
nied Ex parte King, 96 So. 639, 209 
Ala. 246—Arnold v. State, 93 So. 
83, 18 AlaApp. 453. 

Ark.—Banks v. State, 63 S.W.2d 518, 
187 Ark. 962. 

Cal.—People v. Lisenba, 94 P.2d 569, 
14 C.2d 403. 

People v. Rosborough, App., 2 
Cal.Rptr. 669—People v. Richards, 
168 P.2d 435, 74 C.A.2d 279—People 
v. Clark, 233 P. 980, 70 C.A. 531- 
People v. Willis, 233 P. 812, 70 C.A. 
465—People v. Kepford, 199 P. 64, 
52 C.A. 508. 

D.C.—May v. U. S., 175 F.2d 994, 84 
U.S.App.D.C. 233, certiorari denied 
70 S.Ct. 58, 338 U.S. 830, 94 L.Ed. 
505, order withheld 70 S.Ct. 80, re¬ 
hearing denied 70 S.Ct. 154, 338 U. 
S. 882, 94 L.Ed. 542—Garsson v. U. 
S., 175 F.2d 994, 84 U.S.App.D.C. 
233, certiorari denied 70 S.Ct. 58, 
two cases, 338 U.S. 830, 94 L.Ed. 
505, order withheld 70 S.Ct. 81, two 
cases, 338 U.S. 854, motion denied 
70 S.Ct. 94, 95, rehearing denied 70 
S.Ct. 154, 155, 338 U.S. 882, 94 L. 
Ed. 542. 

Fla.—Powell v. State, 175 So. 213, 
131 Fla. 254. 

Ga.—Wall v. State, 112 S.E. 142, 153 
Ga. 309. 

Miles v. State, 112 S.E.2d 237, 
100 GaApp. 614—Sheppard v. State, 
98 S.E.2d 169, 95 Ga.App. 507— 
Corbin v. State, 53 S.E.2d 485, 81 
GaApp. 353. 

Ill.—People v. Novotny, 20 N.E.2d 
34, 371 Ill. 58—People v. Jorczak, 9 
N.E.2d 227, 366 Ill. 507—People v. 
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McDonald, 6 N.E.2d 182, 365 Ill. 
233—People v. Rooney, 190 N.E. 85, 
355 Ill. 613—People v. Doody, 175 
N.E. 436, 343 Ill. 194—People v. 
Wilson, 174 N.E. 398, 342 Ill. 358 
—People v. Stavrakas, 167 N.E. 
852, 335 Ill. 570—People v. Wolf, 
165 N.E. 619, 334 Ill. 218—People 
v. Durkin, 161 N.E. 739, 330 Ill. 
394—People v. Looney, 155 N.E. 
363, 324 Ill. 375—People v. Wat¬ 
kins, 141 N.E. 204, 309 Ill. 318- 
People v. Strause, 125 N.E. 339, 
290 Ill. 259. 

People v. Donahoe, 198 Ill App. 
1, affirmed 117 N.E. 105, 279 Ill. 
411. 

Iowa.—Battani v. Grund, 56 N.W.2d 
166, 244 Iowa 623—State v. Whis- 
ler, 3 N.W.2d 525, 231 Iowa 1216— 
State v. Campbell, 239 N.W. 715, 
213 Iowa 677. 

Ky.—Weber v. Commonwealth, 196 S. 
W.2d 465, 303 Ky. 56—Gilpin v. 
Commonwealth, 178 S.W.2d 964, 
297 Ky. 67—Cassell v. Common¬ 
wealth, 59 S.W.2d 544, 248 Ky. 579 
—Bates v. Commonwealth, 225 S. 
W. 1085, 189 Ky. 727. 

Md.—Lambert v. State, 69 A.2d 461, 
193 Md. 551—Meyerson v. State, 28 
A.2d 833, 181 Md. 105—Bevans v. 
State, 24 A.2d 792, 180 Md. 443. 
Mass.—Commonwealth v. Locke, 157 
N.E.2d 233, 338 Mass. 682—Com¬ 
monwealth v. Simpson, 13 N.E.2d 
939, certiorari denied Simpson v. 
Commonwealth, 58 S.Ct. 950, 304 
U.S. 565, 82 L.Ed. 1531—Common¬ 
wealth v. Ramey, 137 N.E. 657, 243 
Mass. 394. 

Mich.—People v. Dye, 96 N.W.2d 788, 
856 Mich. 271, certiorari denied 80 
S.Ct. 367, 361 U.S. 935, 4 L.Ed.2d 
355—People v. MacCullough, 274 N. 
W. 693, 281 Mich. 15. 

Miss.—Bangren v. State, 22 So.2d 
360, 198 Miss. 359—Gunter v. 

Reeves, 21 So.2d 468, 198 Miss. 31. 
Mont.—State v. Fine, 2 P.2d 1016, 
90 Mont. 311—State v. Hollowell, 
256 P. 380, 79 Mont. 343. 

N.J.—State v. Rogers, 116 A.2d 37, 

' 19 N.J. 218—State v. Borrell, 112 
A.2d 548, 18 N.J. 16. 
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cumstantial evidence, 2 or where the intent of ac¬ 
cused is at issue, 3 or accused denies the commission 
of the crime. 4 Evidence tending to show the absence 
of motive is likewise relevant and admissible. 5 
However, where accused is indisputably shown to 
be the criminal, evidence of motive is irrelevant and 


CRIMINAL LAW § 614 

immaterial. 6 Evidence of motive is ordinarily rele¬ 
vant and admissible to identify accused as the one 
who committed the crime. 6 - 5 

Wide latitude in the admission of evidence of mo¬ 
tive is permissible, 7 particularly in cases where a 


N.Y.—People v. Connolly, 171 N.E. 
393, 253 N.Y. 330. 

People v. Maimone, 193 N.Y.S.2d 
90, 9 A.D.2d 780. 

People v. Steele, 37 N.Y.S.2d 199, 
179 Misc. 587. 

N.C.—State v. Hudson, 10 S.E.2d 730, 
218 N.C. 219—State v. Lefevers, 5 

S.E.2d 552, 216 N.C. 494. 

N.D.—Corpus Juris quoted in State 
v. Potter, 233 N.W. 650, 658, 60 N. 
D. 183. 

Ohio.—State v. Jackson, 81 N.E.2d 
546, 82 Ohio App. 318. 

Okl.—Glasgow v. State, 202 P.2d 999, 
88 OkLCr. 279—Upchurch v. State, 
60 P.2d 395, 59 Okl.Cr. 412. 

Or.—State v. Hansen, 244 P.2d 990, 
195 Or. 169—State v. Miller, 2 P. 
2d 8, 137 Or. 218—State v. Walters, 
209 P. 349, 105 Or. 662. 

Fa.—Commonwealth v. De Petro, 39 
A.2d 838, 350 Pa. 567. 

Commonwealth v. Truitt, 82 A.2d 
699, 169 Pa.Super. 326, reversed on 
other grounds Commonwealth v. 
Play, 85 A.2d 425, 369 Pa. 72, 30 A. 
L.R.2d 572. 

S.C.—Corpus Juris quoted in State v. 

Thomas, 156 S.E. 169, 171. 

Tex.—Beard v. State, 171 S.W.2d 869, 
146 Tex.Cr. 96—Fritts v. State, 42 
S.W.2d 609, 119 Tex.Cr. 412—Har¬ 
ris v. State, 26 S.W.2d 225, 114 
Tex.Cr. 647. 

W.Va.—State v. Lemon, 99 S.E. 263, 
84 W.Va. 25. 

16 C.J. p 547 note 27. 

Competency of direct testimony as to 
motive see infra § 647. 

Accused as accessory 

Motive becomes a strong circum¬ 
stance for consideration where ac¬ 
cused Is held as an accessory. 

D.C.—Ladrey v. U. S., 155 F.2d 417, 
81 U.SA.pp.I>.C. 127, certiorari de¬ 
nied 67 S.Ct. 68, 329 U.S. 723, 91 L. 
Ed. 627. 

Pacts tending legitimately and 
fairly, according to the ordinary op¬ 
erations of the human mind and the 
ordinary principles of human con¬ 
duct, to show motive may properly 
be given in evidence in proof of any 
assumed motive for the commission 
of a crime. 

Cal.—People v. Hall, 81 F.2d 248, 27 
C.A.2d 440. 

Mont.—State v. Fine, 2 P.2d 1016, 90 
Mont. 311. 

Connection with other facts and cir¬ 
cumstances 

(1) Its connection with other facts 
and circumstances governs the ad¬ 
missibility of evidence of motive. 


Ala.—Burns v. State, 19 So.2d 450, 
246 Ala. 135, certiorari denied 65 
S.Ct. 589, 324 U.S. 843, 89 L.Ed. 
1405, rehearing denied 65 S.Ct. 858, 
324 U.S. 887, 89 L.Ed. 1436, certio¬ 
rari denied 66 S.Ct. 137, 326 U.S. 
765, 90 L.Ed. 461. 

Mo.—State v. Koch, 10 S.W.2d 928, 
321 Mo. 352. 

(2) However, absence of one or 
more small pieces seemingly neces¬ 
sary to fully complete the mosaic of 
a complete plan or scheme does not 
render evidence of motive or purpose 
inadmissible if such evidence reason¬ 
ably tends to show a certain reason 
for committing the alleged crime. 
Utah.—State v. Pollock, 129 P.2d 554, 
102 Utah 587. 

Several motives may be proved. 

Ky.—Bates v. Commonwealth, 225 S. 
W. 1085, 189 Ky. 727. 

Evidence that accused had a mo¬ 
tive peculiar to himself to commit 
the crime charged is admissible. 
Mass.—Commonwealth v. Hudson, 97 
Mass. 565. 

Tex.—Smith v. State, 70 S.W. 84, 44 
Tex.Cr. 218. 

Although indirectly reflecting on 
credibility of accused’s witness, evi¬ 
dence of motive was properly admit¬ 
ted. 

N.D.—State v. Potter, 233 N.W. 650, 
60 N.D. 183. 

2. Ala.—Jarrell v. State, 50 So.2d 
767, 35 Aia.App. 256, reversed on 
other grounds 50 So.2d 774, 255 Ala. 
128, affirmed 50 So.2d 776, 255 Ala. 
209. 

Cal.—People v. Richards, 168 P.2d 
435, 74 C.A.2d 279—People v. San¬ 
chez, App., 95 P,2d 169. 

Miss.—Gunter v. Reeves, 21 So.2d 
468, 198 Miss. 31. 

Mo.—State v. Wheaton, 221 S.W. 26. 
N.Y.—People v. Lewis, 9 N.E.2d 765, 
275 N.Y. 33. 

16 C.J. p 547 note 30. 

3. Mich.—People v. Counts, 27 N.W. 
2d 33S, 318 Mich. 45. 

Okl.—Collins v. State, 175 P. 124, 15 
Okl.Cr. 96. 

“The presence of motive . 
is always important in the consider¬ 
ation of the question whether the act 
was done with criminal intent. Mo¬ 
tive is therefore always a matter of 
proper proof.” 

Ill.—People v. Durkin, 161 N.E. 739, 
744, 330 Ill. 394. 

4. N.C.—State v. Church, 55 S.E.2d 
792, 231 N.C. 39. 

423 


Okl.—Hall v. State, 255 P. 716, 37 
Okl.Cr. 4—Roe v. State, 191 P. 
1048, 17 OkLCr. 587. 

5. Ala.—Bufford v. State, 128 So. 
126, 23 Ala.App. 521. 

Cal.—People v. Weatherford, 164 P. 

2d 753, 27 C.2d 401. 

Ind.—Corpus Juris Secundum oited 
in Pollard v. State, 29 N.E.2d 956, 
957, 218 Ind. 56. 

N.J.—State v. Vojacek, 140 A.2d 228, 
49 N.J.Super. 429. 

16 C.J. p 547 note 27. 

Absence of motive may be consid¬ 
ered as a circumstance favorable to 
accused. 

Cal.—People v. Kepford, 199 P. 64, 52 
C.A. 508. 

Ind.—Pollard v. State, 29 N.E.2d 956, 
218 Ind. 56. 

Mo.—State v. Santino, 186 S.W. 976. 

6 . U.S.—Knight v. U. S., C.CJLTex., 
123 F.2d 959. 

Cal.—People v. Weatherford, 164 P. 

2d 753, 27 C.2d 401. 

La.—State v. Johnson, 72 So. 370* 
139 La. 829. 

16 C.J. p 547 note 34. 

Seasons for action 

In prosecution for conspiracy to 
cheat and defraud by criminal means 
and grand theft by a scheme of ac¬ 
cused with a weighmaster of a steel 
company to issue fictitious weight 
tickets for steel purchased by the 
company, evidence of accused that 
there had been trouble between him 
and his partner which culminated in 
accused’s trying to get money out of 
the partnership by using fictitious 
weight tickets and that such was 
the reason for what he had done was 
properly excluded as irrelevant. 

Cal.—People v. Temple, 227 P.2d 500, 
102 C.A.2d 270. 

6.5 Cal.—People v. Rodis, 301 P.2d 
886 , 145 C.A.2d 44—People v. Mul¬ 
len, 252 P.2d 19, 115 C.A.2d 340. 
Miss.—Gunter v. Reeves, 21 So.2d 
468, 198 Miss. 31. 

N.C.—State v. Jarrell, 65 S.E.2d 304, 
233 N.C. 741—State v. Palmer, 52 
S.E.2d 908, 230 N.C. 205. 

Or.—State v. Sullivan, 11 P.2d 1054, 
139 Or. 640—State v. Elwell, 209 
P. 616, 105 Or. 282. 

16 C.J. p 547 note 31. 

7. U.S.—U. S. v. Johnson, C.A.N.Y., 
254 F.2d 175. 

Ala.—Harden v. State, 101 So. 442, 
211 Ala. 656. 

Cal.—People v. Wooten, 328 P.2d 
1040, 162 C.A.2d 804. 

D.C.—Young v. U. S., 214 F.2d 232, 
94 U.S.App.D.C. 62. 
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corrupt motive or fraudulent intent is an impor¬ 
tant element of the crime charged. 8 However, if 
a given circumstance does not fairly tend to prove 
a given motive, 9 or has no tendency whatever to 
prove a given motive, 10 it is not admissible. Simi¬ 
larly, evidence offered to prove the absence of mo¬ 
tive which does not tend to establish such absence 
is inadmissible. 10 - 5 The fact that the evidence of¬ 
fered is weak and inconclusive does not affect its 
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admissibility; 11 but the jury should be very cautious 
with respect to the importance which they may at¬ 
tach to evidence of motive. 12 

Knowledge of accused. It is essential that the 
fact on which the alleged motive is based be within 
the knowledge of accused. 12 However, actual 
knowledge need not be shown, apparent opportunity 
to become informed being sufficient 14 


Mich.—People v. Jones, 292 N.W. 350, 
293 Mich. 409. 

Miss.—Dorroh v. State, 90 So.2d 653, 
229 Miss. 315—Gunter v. Reeves, 
21 So.2d 468, 198 Miss. 31. 

Mo.—State v. Hermann, 283 S.W.2d 
617—Corpus Juris Secundum cited 
in State v. Brown, 227 S.W.2d 646, 
652, 360 Mo. 104—State v. Koch, 10 
S.W.2d 928, 321 Mo. 352. 

Mont.—State v. Simpson, 95 P.2d 761, 
109 Mont. 198—State v. Hollowell, 
256 P. 380, 79 Mont. 343. 

N.J.—State v, Rogers, 116 A.2d 37, 19 
N.J. 218. 

Corpus Juris Secundum cited in 

State v. Vojacek, 140 A.2d 228, 231, 
49 N.J.Super. 429. 

N.D.—Corpus Juris quoted in State 
v. Potter, 233 N.W. 650, 658, 60 N. 
D. 183. 

Or.—Corpus Juris oited in State v. 
Walters, 209 P. 349, 351, 105 Or. 
662. 

16 C.J. p 547 note 28. 

"In general, any fact may be of¬ 
fered [on question of motive] which 
by possibility can be conceived as 
tending with others towards emotion 
in question.” 

Colo.—Smaldone v. People, 88 P.2d 
103, 110, 103 Colo. 498. 

Trial court possesses broad discre¬ 
tion in allowing prosecutor by direct 
and cross-examination to show mo¬ 
tive for crime. 

Mich.—People v. Dye, 96 N.W.2d 788, 
356 Mich. 271, certiorari denied 80 
S.Ct. 367, 361 U.S. 935, 4 L.Ed.2d 
365. 

Membership in Communist Party 
and preference for Russian social 
and economic organization was ad¬ 
missible to establish motive in es¬ 
pionage case. 

U.S.—U. S. v. Rosenberg, CA.N.Y., 
195 F.2d 583, certiorari denied Ro¬ 
senberg v. U. S., 73 S.Ct. 20, 344 
U.S. 838, 97 L.Ed. 652, and Sabell 
v. U. S., 73 S.Ct. 21, 344 U.S. 838, 
97 L.Ed. 652, rehearing denied 
Rosenberg v. U. S., 73 S.Ct. 134, 
344 U.S. 889, 97 L.Ed. 687, and Sa¬ 
bell v. U. S„ 78 S.Ct. 180, 344 U.S. 
889, 97 L.Ed. 687, rehearing denied 
74 S.Ct. 860, 347 U.S. 1021, 98 L.Ed. 
142, motion denied 78 S.Ct. 91, 355 
U.S. 860, 2 L.Ed.2d 67. 

XU will between parties to affray 
Ala.—Bowman v. State, 47 So.2d 657, 
35 AlaApp. 420. 


8 . U.S.—Hallock v. U. S., Okl., 185 
F. 417, 107 C.CA. 487, certiorar 
denied 31 S.Ct. 717, 220 U.S. 613. 
55 L.Ed. 610. 

Ala.—Freeman v. State, 64 So. 514 
10 AlaApp. 120. 

Offenses by third persons 

(1) Collateral proof of another of¬ 
fense by another person is permis¬ 
sible, where the issue is fraud, tc 
aid in determining motive. 

Mich.—People v. Willson, 171 N.W 
474, 205 Mich. 28. 

(2) Exceptional collateral proof 
of another offense by another part* 
is permissible only, under the widi 
latitude where the issue is fraud, tc 
aid in determining motive or guilt* 
knowledge and intent in the crim 
charged, and should be guardedly re 
stricted to that single purpose. 

Mich.—People v. Willson, supra. 

(3) A person who consents to par¬ 
ticipate in an illegal project, anc" 
counsels with those engaging thereli 
and demands part of the illicit gains 
even though quiescent in project 
cannot object to history of enter¬ 
prise being presented by evidence 
notwithstanding it involves commis 
sion of crime by accused, if such 
history throws light on motive oi 
such person or codefendant for com 
mitting another crime, or conspirini 
to commit another crime. 

Colo.—Smaldone v. People, 88 P.2c 
103, 103 Colo. 498. 

9. Tex.—Barnes v. State, 95 S.W.2< 
112, 130 Tex.Cr. 547. 

10 . Ala.—Spicer v. State, 65 So. 972 
188 Ala. 9. 

Legal or logical relation. 

(1) Motive for crime cannot b 
speculated on or imagined, and mo 
tive attributed to accused must hav 
some legal or logical relation to ac 
charged, according to known rulei ' 
and principles of human conduct, o 
it cannot be considered a legitimate 
part of the proof. 

Ala.—White v. State, App., 119 So.2 
344—Spicer v. State, 65 So. 972, 18 
Ala. 9. 

(2) To be admissible, evidence c 
motive must possess a relation t 
criminal act according to know 
rules and principles of human coi. 
duct 


N.Y.—People v. Namer, 131 N.E.2d 
734, 309 N.Y. 458. 

Parole violator 

In prosecution for felonious pos¬ 
session of a pistol, state could not 
establish propensity to commit 
crime charged, and evidence that ac¬ 
cused as a parole violator, had mo¬ 
tive to carry pistol to ward off ap¬ 
prehension was not admissible. 

N.Y.—People v. Namer, 131 N.E.2d 
734, 309 N.Y. 458. 

Membership in Communist Party 

In prosecution of several defend¬ 
ants for affray, and for obstructing 
an officer in attempting to make an 
arrest, and for assault and beating 
an officer, whether defendants, or 
any of them, were members of Com¬ 
munist Party or adhered to its doc¬ 
trine was irrelevant and testimony 
with respect thereto was not admis¬ 
sible to indicate motive and to rebut 
defendants’ contention that defend¬ 
ants were engaging in a bona fide 
labor dispute. 

Pa.—Commonwealth v. Peay, 85 A.2d 
425, 369 Pa. 72, 30 A.L.R.2d 572. 

10.5 Value 

In prosecution of owners and oper¬ 
ators of used automobile business for 
conspiring to obtain money from gen¬ 
eral public by false pretenses by 
fraudulently representing used auto¬ 
mobiles to be leftover new automo¬ 
biles, evidence of fair market value 
of each automobile so sold in Its ac¬ 
tual condition as of date of sale and 
hypothetical value had automobiles 
been new leftover automobiles as 
represented, as of time of sale, was 
not admissible to show lack of mo¬ 
tive. 

N.J.—State v. Vojacek, 140 A.2d 228, 
49 N.J.Super. 429. 

11. Ala.—McClendon v. State, 8 So. 
2d 883, 243 Ala. 218—Harden v. 
State, 101 So. 442, 211 Ala. 656. 

Bufford v. State, 128 So. 126, 23 
AlaApp. 521—Arnold v. State, 93 
So. 83, 18 AlaApp. 453. 

12 . Ala.—Harden v. State, 101 So. 
442, 211 Ala. 656. 

16 C.J. p 547 note 33. 

13. N.D.—State v. Potter, 233 N.W. 
650, 60 N.D. 183. 

14. N.D.—State v. Potter, supra. 
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Character of relevant facts . The character of the 
facts relevant to prove motive will depend on the 
character of the motive prompting the crime. 15 
Thus, if the motive is cupidity or avarice, evidence 
of accused’s poverty 16 and the victim’s possession of 
money, 16 - 5 would be received. On the other hand, 
evidence that accused is in strong financial condi¬ 
tion may be pertinent to show the absence of a mo¬ 
tive under some circumstances. 16 - 10 Evidence that 
accused was a narcotic addict has been held to 
be relevant and admissible for the purpose of show¬ 
ing a motive for the commission of the crime. 16 - 15 

While not every act or word of a man, for several 
years previous to the crime, and for months there¬ 
after, is admissible to show motive, 17 motive may be 
established by acts or declarations before or after 
the crime, 18 and the conduct of accused on other oc¬ 
casions is sometimes relevant, even though it has 
no other connection with the charge under inquiry 
than that it tends to throw light on his motive in 
doing the act complained of. 19 The knowledge 
possessed by accused as to the intent of his relatives 
as to matters of interest to himself may be shown as 
bearing on his motives. 20 

Motives of persons other than accused . It has 
been held that the motive for finding an indictment, 21 
and the motive, bias, or interest of one who is not 
witness, or the prosecutor, 22 is irrelevant. The un¬ 


disclosed motive or intent of a witness cannot be 
legally used as evidence against accused. 22 * 5 

§ 615. Guilty Knowledge 

Where guilty knowledge is an element of the offense, 
evidence tending to show such knowledge Is generally 
admissible. 

Library References 

Criminal Law C=349. 

Where guilty knowledge is an element of the of¬ 
fense, evidence tending to show the existence of 
such knowledge is generally admissible. 23 Even col¬ 
lateral facts are admissible in evidence to establish 
such guilty knowledge, as appears supra § 600. 

§ 616. Identity of Persons or Things 

a. In general 

b. Of accused 

a. In General 

While evidence is inadmissible to Identify a person or 
article not shown to have any relevant connection with 
the case, circumstantial evidence, as well as direct testi¬ 
mony, tending to establish the identity of persons or 
things connected with the crime charged, is admissible. 

Library References 

Criminal Law <3=339. 

While evidence is inadmissible to identify a person 
or persons who, 23 - 50 or an article or document 


15. N.T.—People v. Mead, 1 Wheel. 
Cr. 36. 

16. N.Y.—People v. Mead, supra. 
16.5 N.C.—State v. Ham, 29 S.E.2d 

^449, 224 N.C. 128. 

Tacts “reckoned” by witness 

Testimony of prosecuting witness 
to effect that she "‘reckoned” that 
men accused of robbing her had on 
other occasions tried to borrow mon¬ 
ey from her was competent to show 
a motive, in that it tended to show 
defendants knew prosecuting witness 
had the money and that defendants 
were in need of money. 

N.C.—State v. Ham, supra. 

16.10 Ada.—Parsons v. State, 38 So. 

2d 209, 251 Ala. 467. 

16.15 Cal.—People v. O'Brand, 207 
P.2d 1083, 92 CA.2d 752. 

Tex.—Riley v. State, Cr., 328 S.W.2d 
306. 

17. Ada.—Spicer v. State, 65 So. 972, 
188 Ala. 9. 

18. Mich.—People v. Gemdt, 222 N. 
W. 185, 244 Mich. 622. 

N.C.—State v. Burgess, 96 S.E.2d 54, 
245 N.C. 304. 

19. Ill.—People v. King, 114 N.E. 
601, 276 IU. 138. 

Tenn.—Smith v. State, 327 S.W.2d 
308, certiorari denied Smith v. 
Tennessee, 80 S.Ct 372, 361 U.S. 


930, 4 L.Ed.2d 354, rehearing de¬ 
nied 80 S.Ct. 585, 361 U.S. 973, 4 
L.Ed.2d 552. 

Tex.—Boyd v. State, 19 Tex.Cr. 446. 

Evidence of conduct while in an¬ 
other state is not for such reason 
incompetent in prosecution for crime 
committed within state when It tends 
to show motive, intent, or purpose of 
acts within state which it is charged 
constituted crime. 

Kan.—State v. Stoy, 230 P. 335, 117 
Kan. 124. 

Previous relations between parties 
Cal.—People v. Torres, 192 P.2d 45, 
84 CA.2d 787. 

Tex.—Lowe v. State, 294 S.W.2d 394, 
163 Tex.Cr. 578. 

20 . Minn.—State v. O'Hagan, 144 N. 
W. 410, 124 Minn. 58. 

21. Cal.—People v. Casanova, 202 P. 
45, 54 CA 439. 

22 . Ga.—Hart v. State, 80 S.E. 909, 
14 Ga.App. 364. 

Or.—State v. Nodine, 256 P. 387, 121 
Or. 567. 

22.5 Tex.—Lee v. State, 182 S.W.2d 
490, 147 Tex.Cr. 548. 

23. U.S.—Ashcraft v. State of Ten¬ 
nessee, Tenn., 66 S.Ct. 544, 327 U.S. 
274, 90 L.Ed. 667, rehearing denied 
66 S.Ct. 815, 327 U.S. 817, 90 LJEd. 
1040. 


Johnston v. U. S., C.CA.Idaho, 
22 F.2d 1, certiorari denied 48 S. 
Ct. 421, 276 U.S. 637, 72 L.Ed. 746. 
Ky.—Barry v. Commonwealth, 280 
S.W. 118, 212 Ky. 778. 

La.—State v. Cole, 109 So. 505, 161 
La. 827. 

R.I.—State v. Colangelo, 179 A. 147, 
55 R.I. 170. 

16 C.J. p 547 note 43. 

23.50 La.—State v. Johnson, 56 So. 

2d 143, 220 La. 170. 
informer 

In prosecution for possession of 
heroin, it was not error to sustain 
objections to questions, which were 
propounded by accused’s attorney to 
prosecution witnesses, and which 
were designed to disclose existence 
of an informer, where it plainly ap¬ 
peared that no informer participated 
in the crime, the arrest, or any of 
the other pertinent events, and at 
the most alleged Informer merely 
pointed finger of suspicion at ac¬ 
cused, since identity of alleged in¬ 
former was immaterial matter. 

Cal.—People v. Escobosa, App„ 3 Cal. 
Rptr. 917. 

Tatber of aborted ohild 

In abortion prosecution, name of 
the father of unborn child is imma¬ 
terial, and refusal to allow attorney 
for accused to elicit from prosecut- 
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which, 23 - 55 is not shown to have any relevant con¬ 
nection with the case, circumstantial evidence, 24 
as well as direct testimony, 25 tending to establish 


the identity of persons or things connected with 
the crime charged, as for example the victim of 
the crime, 25 * 5 is admissible. 


Ing witness the name of the father 
of unborn child was proper. 

S.C.—State v. Steadman, 69 S.E.2<3 
168, 216 S.C. 679, certiorari denied 
71 S.Ct. 78, 340 U.S. 850, 95 L.Ed. 
623, rehearing denied 71 S.Ct. 205, 
340 U.S. 894, 95 L.Ed. 648. 

23.55 Cal.—People v. Martin, 197 P. 

2d 379, 87 C.A.2d 581. 

R I.—State v, Lefebvre, 81 A.2d 348, 
78 R.I. 257. 

Wash.—State v. Wilson, 231 P.2d 
2S3, 38 Wash.2d 593, certiorari de¬ 
nied Wilson v. State of Washing¬ 
ton, 72 S.Ct. 81, 342 U.S. 855, 96 L. 
Ed. 644, certiorari denied 72 S.Ct. 
1044, 343 U.S. 950, 96 L.Ed. 1352. 

24. Ala.—Smith v. State, 24 So.2d 
546, 247 Ala. 354. 

Iowa.—State v. Albery, 197 N.W. 650, 
197 Iowa 538. 

Ky.—Whitfield v. Commonwealth, 97 
S.W.2d 565, 266 Ky. 640. 

S.C.—State v. Gantt, 76 S.E.2d 674, 
223 S.C. 431, certiorari denied 
Gantt v. State of South Carolina, 
74 S.Ct 433, 347 U.S. 906, 98 L.Ed. 
1065. 

Evidence that heel found at scene 
of crime fitted shoe of accused’s wife 
held admissible as tending to show 
her presence. 

Mo.—State v. McCann, 47 S.W.2d 95, 
329 Mo. 748. 

Footprints 

Mass.—Commonwealth v. Blondin, 87 
N.E.2d 455, 324 Mass. 564. 

Evidence corroborating direct evi¬ 
dence 

Testimony of witness that person 
who had confessed participation in 
crime came to accused's place of 
business shortly after commission of 
crime and washed his face, which was 
dirty and bruised, was competent to 
identify such person as one of per¬ 
petrators of crime and to corrobo¬ 
rate identification of him by witness 
as one of three men seen fleeing from 
fire. 

Ky.—Whitfield v. Commonwealth, 97 
S.W.2d 565. 265 Ky. 640. 
Fingerprints on car used in robbery 
Cal.—People v. Williams, 347 P.2d 
665, 1 CaLRptr. 321. 

Marks on bottles 

It was not error for officer to testi¬ 
fy that there were identifying marks 
on bottles of whisky seized on a 
s?arch of accused’s truck, whereby 
officer could identify the whisky, and 
that the marks were his initials. 

Tex.—Irons v. State, 152 S.W.2d 359, 
142 Tex,Cr. 227. 

25. Ala.—Taylor v. State, 99 So. 733, 
ID Ala.App. 600, petition dismissed 
Ex parte Taylor, 100 So. 331, 211 
Ala. 282. 


Cal.—People v. Williams, 347 P.2d 
665, 53 C.2d 299, 1 Cal.Reptr. 321. 
Ind.—Meek v. State, 185 N.E. 899, 
205 Ind. 102. 

Tex.—Thorn ley v. State, 78 S.W.2d 
601, 127 Tex.Cr. 583—Williams v. 
State, 27 S.W.2d 233, 115 Tex.Cr. 
28—Brashear v. State, 276 S.W. 
232, 101 Tex.Cr. 226—Stevens v. 
State, 276 S.W. 228, 101 Tex.Cr. 220 
—Nicholas v. State, 270 S.W. 555, 
99 Tex.Cr. 504. 

Accomplice or confederate in commis¬ 
sion of crime 

(1) In general. 

Cal.—People v. Peyton, 117 P.2d 683, 
47 C.A.2d 214. 

Mich.—People v. Watson, 12 N.W.2d 
476, 307 Mich. 596, certiorari de¬ 
nied 65 S.Ct. 81, 323 U.S. 749, 89 L. 
Ed. 600, rehearing denied 65 S.Ct. 
127, 323 U.S. 815, 89 L.Ed. 648. 

(2) Permitting victim at request of 
state’s counsel to point out in the 
courtroom the other man who partic¬ 
ipated in crime was not error. 

Tex.—Dukes v. State, 277 S.W.2d 

710, 161 Tex.Cr. 423. 

(3) Testimony identifying, in ab¬ 
sence of accused, person whom evi¬ 
dence tended to show was an ac¬ 
complice was admissible. 

Miss.—Roberds v. State, 187 So. 755.! 

(4) Testimony as to what was done 
at time of accomplice’s identification 
at jail was held admissible. 

Conn.—State v. Frost, 135 A. 446, 105 
Conn. 326. 

(5) Fact that person shown in pho¬ 
tograph was alleged to be a confed¬ 
erate of accused charged with lar¬ 
ceny by fraud was sufficient to war¬ 
rant introduction of testimony con¬ 
cerning such confederate in order to 
link him with accused. 

R.I.—State v. Esposito, 54 A.2d 1, 73 
R.I. 94. 

Codefendant 

(1) It is not error to permit a code¬ 
fendant of accused, jointly Indicted 
and present with him at the com¬ 
mission of the crime, to be identified 
during the trial of accused. 

N.Y.—People v. Wilson, 36 N.E. 230, 
141 N.Y. 185. 

Tex.—Potett v. State, 72 S.W.2d 283, 
126 Tex.Cr. 398. 

(2) However, allowing witnesses, 
who were asked to identify defend¬ 
ant as participant in a robbery, to 
view, before jury, defendant’s code¬ 
fendants and identify them as partic¬ 
ipants, was a proceeding irrelevant 
to defendant’s participation. 

Ill.—People v. Rezek, 122 N.E.2d 272, 

4 Ill.2d 164. 

Inquiry as to identity of accused’s 
wife held properly permitted, since 
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if it were shown that particular per¬ 
son was not accused’s wife state 
could use her as witness. 

Tex.—Rogers v. State, 278 S.W. 446, 
102 Tex.Cr. 444. 

Money 

On prosecution for illegal sale of 
liquor, testimony concerning paper 
whereon numbers of one dollar bills 
were written, identical with numbers 
of bills subsequently found in ac¬ 
cused’s possession, was held admis¬ 
sible. 

Tex.—Kerr v. State, 29 S.W.2d 364, 
115 Tex.Cr. 155. 

Sound of footsteps may be proper 
identifying evidence. 

Cal.—People v. Glab, 59 P.2d 195, 15 
C.A.2d 120. 

Tracing possession, 

Chemist’s testimony as to whether 
he had had bottle of liquor sent for 
analysis In his possession is admissi¬ 
ble to complete identification. 

La,—State v. Dellahoussaye, 121 So. 
742, 168 La. 198. 

25.5 Ala.—Smith v. State, 24 So.2d 
546, 247 Ala. 354. 

S.C.—State v. Gantt, 76 S.E.2d 674, 
223 S.C. 431, certiorari denied 
Gantt v. State of South Carolina, 
74 S.Ct 433, 347 U.S. 906, 98 L.Ed. 
1065. 

Tex.—Vasquez v. State, 288 S.W.2d 
100, 163 Tex.Cr. 16—Lee v. State, 
161 S.W.2d 290, 144 TeatCr. 135. 
Bed sores 

In prosecution for murder, testi¬ 
mony of victim’s brother as to bed 
sores on victim’s back, which testi¬ 
mony was specifically limited for 
purpose of Identifying victim’s body 
as of time it was in morgue, was 
relevant and admissible. 

La.—State v. Goins, 94 So.2d 244, 232 
La. 238, certiorari denied Goins v. 
State of Louisiana, 78 S.Ct. 74, 355 
U.S. 847, 2 L.Ed.2d 57. 

More than one name used 
In prosecution under indictment 
charging robbery by force and intim¬ 
idation from the person of “James” 
Rucker without the consent of “Jim” 
Rucker, admitting testimony showing 
that James Rucker and Jim Rucker 
were one and the same person from 
whom the money was allegedly taken 
was proper. 

Ga.—Owens v. State, 32 S.E.2d 848, 
72 Ga.App. 11. 

Identity of corpse 
Where body of homicide victim 
was badly decomposed when found 
and after an autopsy was given a 
Christian burial, but was afterwards 
exhumed to establish identity, wit¬ 
ness who had seen body in weeds by 
roadside where It was found was 
properly permitted to testify that 
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Evidence of the name or names by which a person 
is known is admissible as bearing on his identity. 26 
Testimony as to the odor of an article or product 
is admissible as bearing on its identity. 27 

Property or clothes of injured person. Testimony 
identifying property or clothes worn by the person 
injured is admissible. 28 

Weapons . Evidence is admissible to establish 
the identity of the weapon with which the crime 
was committed, 28 - 5 and its identity as being the prop¬ 
erty, or in the possession, of accused. 28 - 10 Testi¬ 
mony as to the identity of pistols introduced on the 
preliminary trial, 29 or of the only pistol of de¬ 
ceased, 30 is admissible. 

Animals. Where the identity of an animal may be 
relevant to the trial of a criminal case, evidence 
tending to establish its identity and ownership is 
admissible. 30 - 5 Thus, when the identity of an animal 
is in issue, evidence concerning its actions and con¬ 
duct tending to show familiarity with its surround¬ 
ings is admissible as tending to identify it. 31 

b. Of Accused 

(1) In general 

(2) Fingerprints 

(3) Tracks and footprints 

(4) Voice 


CRIMINAL LAW § 616 

(5) Personal property 

(6) Name 

(1) In General 

The testimony of a witness Identifying the accused 
as the person who committed the crime in Issue Is gen¬ 
erally relevant, the relevance of particular evidence de¬ 
pending on the circumstances of the particular case. 
The evidence as to the Identity of the prisoner is per¬ 
mitted to take a broad range, its admissibility not being 
affected by the method or manner of identification, or 
by the identifying witness' lack of certainty, or the nature 
of his opportunity for observation. 

In general, the testimony of a witness identifying 
accused as the person who committed the crime in 
issue is relevant and admissible, 31 - 50 and is to be 
distinguished from testimony concerning extra¬ 
judicial identifications, the admissibility of which, 
under the rules regulating the admission of hearsay, 
is discussed infra § 725. The relevancy of par¬ 
ticular evidence of identification of accused depends 
on the circumstances of the particular case. 31 - 55 
As a general rule, any fact which would convince 
or tend to convince a person of ordinary judgment 
in carrying on his everyday affairs as to the identity 
of a person will be received. 31 - 60 The method of 
identification used in a criminal trial is a matter 
largely within the discretion of the trial court. 31 - 65 

The evidence on the question of the identity of 
the prisoner is permitted to take a broad range. 32 


exhumed body was the same that he 
saw In the weeds at the roadside, and 
the same body on which autopsy was 
performed. 

Tex.—Reese v. State, 151 S.W.2d 828, 
142 Tex.Cr. 254. 

Voice 

Ala.—Taylor v. State, 20 So.2d 239, 
31 Ala.App. 590. 

Tex.—France v. State, 187 S.W.2d 80, 
148 Tex.Cr. 341. 

26. Mass.—Commonwealth v. Ged- 
zium, 156 N.E. 890, 259 Mass. 453. 

27. Ala.—Whetstone v. State, 98 So. 
216, 19 Ala.App. 331, certiorari de¬ 
nied Ex parte Whetstone, 98 So. 
216. 210 Ala. 463. 

Intoxicating 1 Honor 
Tenn.—Williams v. State, 165 S.W.2d 
377, 179 Tenn. 247. 

28. Ala.—Smith v. State, 24 So.2d 
546, 247 Ala. 354. 

Cody v. State, 137 So. 318, 24 Ala. 
App. 499, certiorari denied 137 So. 
319, 223 Ala. 522. 

S.C.—State v. Gantt, 76 S.E.2d 674, 
223 S.C. 431, certiorari denied Gantt 
v. State of South Carolina, 74 S.Ct. 
433, 347 U.S. 906, 98 L.Ed. 1066. 
Tex.—Williams v. State, 27 S.W.2d 
233, 115 Tex.Cr. 28. 

28.5 Tex.—Almarez v. State, 290 S. 
W.2d 676, 163 Tex.Cr. 268. 


Bullet fired from gun 
Mo.—State v. Varner, 329 S.W.2d 
623. 

28.10 Ala.—Pilley v. State, 25 So.2d 
57, 247 Ala. 523. 

Ark.—Hogan v. State, 272 S.W.2d 312, 
224 Ark. 191. 

La.—State v. Meharg, 200 So. 25, 196 
La. 748. 

Okl.—Henderson v. State, 230 P.2d 
495, 94 Okl.Cr. 45, 23 A.L.R.2d 1292, 
certiorari denied 72 S.Ct. 234, 342 
U.S. 898, 96 L.Ed. 673. 

29. Ala.—Andrews v. State, 48 So. 
858, 159 Ala. 14. 

30. S.C.—State v. Gallman, 60 S.E. 
682, 79 S.C. 229. 

30.5 Brand on cow 
In prosecution for taking unbrand¬ 
ed calf without consent of the own¬ 
er, evidence that cow which had 
mothered the calf was marked with 
a certain brand was admissible for 
identification purposes, although the 
brand would not have been admissible 
to prove ownership unless brand was 
recorded. 

Or.—State v. Opie, 170 P.2d 736, 179 
Or. 187. 

31. Iowa.—State v. McAteer, 288 N. 
W. 72, 227 Iowa 320—State v. Wag¬ 
ner, 222 N.W. 407, 207 Iowa 224, 
61 A.L.R. 882. 


S.D.—State v. Heintz, 228 N.W. 395, 
56 S.D. 324. 

Recognition of person 

Where there is testimony that a 
certain animal has acquired the hab¬ 
it of recognizing a person and evi¬ 
dencing such recognition, it is proper, 
when the identity of such animal is 
In issue, to receive evidence as to 
the conduct of such animal toward 
that person. 

Minn.—State v. Staveneau, 197 N.W. 
667, 158 Minn. 829. 

31.50 Ga.—Randall v. State, 36 S.E. 
2d 450, 73 Ga.App. 354, certiorari 
denied 67 S.Ct. 72, 329 U.S. 749, 91 
L.Ed. 645. 

Ill.—People v. Del Frete, 69 N.E.2d 
512, 395 Ill. 110. 

Neb.—Wilshusen v. State, 31 N.W .2d 
644, 149 Neb. 594. 

Pa.—Commonwealth v. George, 116 
A.2d 253, 178 Pa.Super. 261. 

31.55 Me.—State v. Hamilton, 100 A. 
2 d 234, 149 Me. 218. 

31.60 Me.—State v. Hamilton, supra. 

31.65 Ill.—People v. Priola, 70 N.E. 
2d 46, 395 Ill. 296. 

32. Ala.—Chisolm v. State, 85 So. 
462, 204 Ala. 69. 

Cal.—People v. Mahoney, 304 P.2d 73, 
146 C.A.2d 485, certiorari denied 
Mahoney v. People of State of Cali* 
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A witness who has identified accused may explain 
the manner in which he made such identification, 32 * 5 
that is, the facts and circumstances on which the 
identification is based. 32 * 10 A witness identifying 
accused may detail all the facts within his personal 
knowledge bearing on the identification; 33 any fact 


22A C.J.S. 

which shows the acquaintance and familiarity of the 
witness testifying to the identity of accused is ad¬ 
missible. 34 

The identification by the witness need not be posi¬ 
tive and certain; 35 as appears infra § 864, it is 
enough for him to testify that his belief, opinion, 


fornia, 77 S.Ct. 1290, 353 U.S. 987, 
1 L..Ed.2d 1146—People v. Wilson, 
284 P. 988, 103 C.A. 420. 

Kan.—State v. Phillips, 259 P.2d 185, 
175 Kan. 50. 

Me.—State v. Hamilton, 100 A.2d 234, 
149 Me. 218. 

Md — Basoff v. State, 119 A.2d 917, 
208 Md. 643. 

Minn.—State v. Siebke, 12 N.W.2d 
186, 216 Minn. 181. 

Pa.—Commonwealth v. Duca, 165 A. 
825, 312 Pa. 101. 

S.D.—State v. Mehlhaff, 29 N.W.2d 78, 
72 S.D. 17. 

Tex.—Arlington v. State, 263 S.W. 

593, 98 Tex.Cr. 68. 

1$ C.J. p 548 note 46. 

Description in connection with prior 
arrest 

Admittedly accurate description of 
accused produced by the police de¬ 
partment was admissible as relevant 
to inquiry as to his identity with 
bank robber, even though occasion 
for making the description was in 
connection with a previous arrest or 
detention. 

U.S.—Bram v. U. S., C.A.Minn., 226 
F.2d 858. 

Evidence of relative sizes of men 
witness saw standing before store 
where burglary was committed, on 
night of burglary, is admissible. 
Ala.—England v. State, 126 So. 174, 
23 Ala.App. 393. 

Handwriting 

In forgery prosecution, testimony 
of a handwriting witness that In¬ 
dorsement of accused’s name on the 
back of the check in question was in 
fact his own signature was properly 
admitted, although it did not tend to 
prove a forgery on the face of the 
check, in view of fact it was relevant 
on issue of whether accused was con¬ 
cerned with the forging of the check, 
and whether he was the person who 
uttered it. 

Ga.—Mobley v. State, 113 S.E.2d 654, 
101 Ga.App. 317. 

Photograph 

Witness may testify to a person’s 
identity from a photograph. 

Cal.—People v. Marvin, 119 P.2d 413, 
48 C.A.2d 180. 

Ga.—State v. Dancyger, 148 A.2d 155, 
29 N.J. 76, certiorari denied, Dancy¬ 
ger v. New Jersey, 79 S.Ct 1286, 
360 U.S. 903, 3 L.Ed.2d 1255. 

Tenn.—Mendolia v. State, 241 S.W.2d 
606, 192 Tenn. 656—Brown v. State, 
210 S.W.2d 670, 186 Tenn. 378. 


Peculiarities other than facial may 
afford the basis for identification. 
Cal.—People v. Wilson, 245 P. 781, 
76 C.A. 688. 

Ky.—Hogan v. Commonwealth, 280 S. 
W. 104, 212 Ky. 813—Brown v. 
Commonwealth, 220 S.W. 1052, 187 
Ky. 829. 

Minn.—State v. Mason, 189 N.W. 452, 
152 Minn. 306. 

Where a witness refuses to identi¬ 
fy the accused persons, the admission 
of his testimony as to the state¬ 
ments and actions of persons having 
the same surnames as those of the 
accused persons Is error. 

Nf.Y.—People v. Sellinger, 191 N.E. 
868, 265 N.Y. 149. 

32.5 Cal.—People v. Aguirre, 322 P. 
2d 478, 158 C.A,2d 304. 

32.10 Cal.—People v. Whitson, 154 
P.2d 867, 25 C.2d 593, certiorari 
denied 65 S.Ct. 1415, 325 US. 874, 
89 L.Ed. 1992, and Brigance v. 
State of California, 65 S.Ct 1415, 
325 U.S. 874, 89 L.Ed. 1992. 

Neb.—Peery v. State, 87 N.W.2d 378, 
165 Neb. 752. 

N.H.—State v. Canatella, 72 A.2d 507, 
96 N.H. 202. 

! 33- U.S.—Etdson v. U. S., C.A.Colo., 

I 272 F.2d 684. 

| Mass.—Commonwealth v. Locke, 157 
N.E.2d 233, 338 Mass. 682. 

Or.—State v. Lanegan, 236 F.2d 438, 
192 Or. 691. 

Tex.—Weaver v. State, 150 S.W. 785, 
68 Tex.Cr. 214. 

16 C.J. p 548 note 50. 

Conflicting witnesses 

In prosecution for robbery of 
store, evidence submitted by two dif¬ 
ferent witnesses that conflicted as to 
the height of accused was admissible 
for jury evaluation In determining 
whether accused committed crime 
charged. 

Cal.—People v. Miller, 286 P.2d 415, 
134 C.A.2d 792. 

Apparently trivial circumstances 
Facts detailed, on question of 
identity by witness unable positively 
to identify accused, are not neces¬ 
sarily confined to description of ap¬ 
pearance of accused, but may cover 
isolated and apparently trivial cir -1 
cumstances that are in themselves 
inconclusive, but which, when taken 
with other evidence, may be sufficient 
to establish identity beyond a reason¬ 
able doubt. 

Ga.—Randall v. State, 36 S.E.2d 450, 
73 Ga.App. 354, certiorari denied 67 
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S.Ct. 72, 329 U.S. 749, 91 L.Ed. 
645. 

34. U.S.—Kanner v. U. S., C.C.A. 
Wis., 34 F.2d 863. 

16 C.J. p 548 note 51. 

35. U.S.—Dixon v. U. S., C.C.A.Okl., 
7 F.2d 818. 

Cal.—People v. Cahan, 297 P.2d 715, 
141 C.A.2d 891, certiorari denied 
Cahan v. People of State of Cali¬ 
fornia, 77 S.Ct. 214, 352 U.S. 918, 1 
L.Ed.2d 124—People v. Wilson, 245 
P. 781, 76 C.A. 688. 

Ill.—People v. Crenshaw, 155 N.E.2d 
599, 15 I11.2d 458, certiorari denied 
Crenshaw v. Illinois, 79 S.Ct. 1133, 
359 U.S. 997, 3 L.Ed.2d 985. 

Minn.—Corpus Juris quoted in State 
v. Farmer, 229 N.W. 789, 790, 179 
Minn. 516. 

N.C.—State v. Lawrence, 146 S.E. 
395, 196 N.C. 562. 

Okl.—Stout v. State, 270 P. 90, 41 
Okl.Cr. 42—Brannon v. State, 264 
P. 835, 39 OkLCr. 207. 

Wash.—State v. Denby, 255 P. 141, 
143 Wash. 288. 

16 C.J. p 548 note 52. 

Perception of any senses 

Identification of one under crim¬ 
inal prosecution may be made 
through the perception of any of 
the senses and it is not essential that 
witness should himself be free from 
doubt as to correctness of his opin¬ 
ion. 

Pa.—Commonwealth v. Kloiber, 106 
A.2d 820, 378 Pa. 412, certiorari de¬ 
nied Kloiber v. Commonwealth of 
Pennsylvania, 75 S.Ct. 112, 348 U.S. 
875, 99 L.Ed. 688. 

Identification held not vague or un¬ 
certain 

Ill.—People v. Crenshaw, 155 N.E.2d 
599, 15 IU.2d 458, certiorari denied 
Crenshaw v. Illinois, 79 S.Ct. 1133, 
359 U.S. 997, 3 L.Ed.2d 985. 

Testimony that witness was more 
certain of identity of accused “now 
than . . . yesterday” was held 

properly admitted. 

Ga.—Wise v. State, 182 S.E. 535, 52 
Ga.App. 98. 

Testimony of victim of robbery as 
to appearance of robber was admis¬ 
sible in prosecution for robbery even 
though witness stated he could not 
positively identify robber because he 
was scared at time and because of 
glasses and hat worn by robber. 

Ga.—Carr v. State, 98 S.E.2d 231, 95 
Ga-App. 513. 
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impression, or judgment is that accused is the person 
whom he saw commit the crime. The indefiniteness 
and uncertainty affect the weight, rather than the 
admissibility, of the testimony. 36 Accordingly, the 
method or manner of identification, 37 as for example 
the number of persons from whom accused was se¬ 
lected, 38 or the limited opportunity of the witness for 
observation, 33 affects the weight, rather than the 
admissibility, of the testimony. 


Testimony of a witness identifying accused as 
the person who committed the crime is not to be 
rejected merely because the witness was unable to 
recognize or identify accused at the time of the 
crime. 40 Testimony that accused was not previous¬ 
ly identified by certain persons is not admissible. 41 

Rebuttal evidence . Whether evidence offered in 
rebuttal of evidence offered to identify accused as 
the person committing the crime is admissible may 
depend on its relevancy. 41 * 5 


36. U.S.—U. S. v. Morabette, C.C.A. 
Ill., 119 F.2d 986—Dixon v. U. S., 
C.C.A.Okl., 7 F.2d 818. 

Ariz.—State v. Dutton, 318 P.2d 667, 
83 Arlz. 193. 

Cal.—People v. Carter, 253 P.2d 1016, 
116 C.A.2d 533. 

Ga.—Morris v. State, 111 S.E.2d 655, 
100 Ga.App. 457. 

Ill.—People v. Crenshaw, 155 N.E.2d 
599, 15 I11.2d 458, certiorari denied 
Crenshaw v. Illinois, 79 S.Ct. 1133, 
359 U.S. 997, 3 L.Ed.2d 985—Peo¬ 
ple v. Heidman, 144 N.E.2d 580, 11 
I11.2d 501, certiorari denied Heid¬ 
man v. People of State of Ill., 78 
act. 412, 365 U.S. 931, 2 L.Ed.2d 
414. 

Minn.—Corpus Juris quoted in state 
v. Farmer, 229 N.W. 789, 790, 179 
Minn. 516. 

N.C.—State v. Church, 55 S.E.2d 792, 
231 X C. 39 

Okl.—Stout v. State, 270 P. 90, 41 
Okl.Cr. 42—Brannon v. State, 264 
P. 835, 39 Okl.Cr. 207. 

Wash.—State v. Denby, 255 P. 141, 
143 Wash. 288. 

16 C.J. p 548 note 54. 

37. Cal.—People v. Branch, 274 P.2d 
31, 127 C.A.2d 438. 

Ill.—People v. Tunstall, 161 N.E.2d 
300, 17 I11.2d 160—People v. Barry, 
21 N.E.2d 561, 371 Ill. 463—People 
v. Pecho, 200 N.E. 860, 362 Ill. 568. 

Folloe suggestion 

(1) Where claim is made that 
identification was induced by police 
suggestion that guilty party was in 
custody, such procedure does not 
completely destroy evidence of iden¬ 
tification, but affects only its weight 
and credibility. 

Ill.—People v. Crenshaw, 155 N.E.2d 
599, 15 I11.2d 458, certiorari denied 
Crenshaw v. Illinois, 79 S.Ct. 1133, 
359 U.S. 997, 3 L.Ed.2d 985. 

(2) Contention that police improp¬ 
erly pointed out accused to victim of 
armed robbery before he had identi¬ 
fied accused in police lineup and oth¬ 
er alleged aberrations in process of 
identification affected only the 
weight of testimony as to identity of 
robber and not the admissibility 
thereof. 

Ky.—Redmon v. Commonwealth, 321 
S.W.2d 397. 


failure to identify immediately 
was matter which merely went to 
weight of testimony. 

U.S.—Roach v. U. S., C.CA.Ya. f 51 F. 
2d 65. 

Placing hat on accused at victim's 
request to supply additional identify¬ 
ing element is not improper. 

Ill.—People v. Pecho, 200 N.E. 860, 
362 Ill. 568. 

38. U.S.—Rich v. U. S., C.A.Va., 261 
F.2d 536, certiorari denied 79 S.Ct. 
731, 359 U.S. 946, 3 L.Ed.2d 678. 
Ill.—People v. Crenshaw, 155 N.E.2d 
599, 15 I11.2d 458, certiorari denied 
Crenshaw v. Illinois, 79 S.Ct. 1133, 
359 U.S. 997, 3 L.Ed.2d 985—Peo¬ 
ple v. Thompson, 94 N.E.2d 349, 
406 Ill. 555—People v. Ritcheson, 
71 N.E.2d 30, 396 Ill. 146—People 
v. Berne, 51 N.E.2d 578, 384 Ill. 334 
—People v. Barry, 21 N.E.2d 561, 
371 Ill. 463. 

Or.—State v. Duggan, 333 P.2d 907, 
215 Or. 151. 

Pa,—Commonwealth v. Downer, 49 
A.2d 516, 159 Pa.Super. 626. 

“Zdne up” 

“Line up" is designed to assist the 
jury in weighing evidence relating 
to Identification, and there is no le¬ 
gal requirement that accused be iden¬ 
tified by complaining witness at a 
police “line up" rather than while 
alone. 

Cal.—People v. Hood, 295 P.2d 525, 
140 C.A.2d 585—People v. Branch, 
274 P.2d 31, 127 OA.2d 438. 

Pact that accused was not picked 
out of a group of suspects goes to 
weight, and not to admissibility, of 
evidence of identification. 

Ill.—People v. Fort, 153 N.E.2d 26, 
14 I11.2d 491—People v. Matthews, 
194 N.E. 220, 359 Ill. 171—People 
v. De Suno, 188 N.E. 466, 354 Ill. 
387—People v. Reilly, 180 N.E. 805, 
348 Ill. 153. 

Entire evidence should be admitted 

In robbery trial, wherein accused 
claimed that he was, in effect, point¬ 
ed out to victim for identification In 
lineup at city Jail, entire evidence 
as to accused’s identification thereat 
should have been admitted, se as to 
enable trial court, sitting as jury, to 
determine whether accused was prop¬ 
erly identified. 


M<L—Lubinski v. State, 22 A.2d 455, 
180 Md. 1. 

39. Mass.—Commonwealth v. Turn¬ 
er, 112 N.E. 864, 224 Mass. 229. 

Mo.—State v. Young, 133 S.W.Sd 404, 
345 Mo. 407. 

That witness recognized accused 
in the dark would bear on probative 
force of her testimony, but does not 
render such testimony inadmissible. 
Ala.—Clark v. State, 110 So. 562, 21 
Ala.App. 597. 

40. Tex.—Davis v. State, 81 S.W.2d 
73, 128 Tex.Cr. 226. 

41. Cal.—People v. Malone, 145 P. 
550, 25 C.A. 764. 

41.5 Tex.—Fite v. State, 259 S.W.2d 
198, 158 Tex.Cr. 611. 

Evidence held admissible 

(1) In case of circumstantial evi¬ 
dence, no evidence which may cre¬ 
ate a reasonable doubt as to identity 
should be rejected, unless so remote 
that it Is of no weight. 

Tex.—Wilkes v. State, 280 S.W. 786, 
103 Tex.Cr. 148. 

(2) Evidence offered on behalf of 
accused which tends to rebut or Im¬ 
peach a prosecuting witness* identifi¬ 
cation is admissible. 

Mich.—People v. Pratt, 231 N.W. 564, 
251 Mich. 243. 

Evidence held inadmissible 

(1) Evidence which does not tend 
to rebut or impeach a prosecuting 
witness* identification is inadmissi¬ 
ble. 

Cal.—People v. Gist, 82 P.2d 501, 28 
CA~2d 287. 

Conn.—State v. Isaacson, 159 A. 483, 
114 Conn. 567. 

(2) Where there was testimony 
that neither of armed bandits per¬ 
petrating armed robbery of theater 
wore glasses and there was no tes¬ 
timony that glasses worn by accused 
in courtroom were glasses regular¬ 
ly worn by him at the time of the 
robbery, testimony of accused's 
mother to the effect that he always 
wore glasses and could not see with¬ 
out them and offer to have jury ex¬ 
amine glasses accused was wearing 
were properly refused since proper 
foundation was not laid for admis¬ 
sion of such testimony. 

Mich.—People v. Sullivan, 287 N.W. 
567, 290 Mich. 414. 
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(2) Fingerprints 

Evidence as to the correspondence of fingerprints Is 
admissible to prove the identity of the accused. 

Evidence as to the correspondence of fingerprints 
is admissible to prove the identity of accused, 42 and 
any question as to whether the fingerprints were 
sufficiently definite goes to the weight rather than to 
the admissibility of the evidence. 42 * 5 

(3) Tracks and Footprints 

It Is generally permissible, as matter relevant and 
competent to establish the identity of the accused, to in¬ 
troduce evidence of the correspondence of tracks, foot¬ 
prints, or ground marks found in connection with a crime, 
with the track, footprint, or shoe mark of the accused, or 
with the track, footprint, or shoe mark of his horse, or 
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with the track, tread, or wheel mark of his wagon or 
automobile. 

It is, in general, permissible, on the ground that 
such matter is admissible as relevant and competent 
to establish the identity of accused, to introduce evi¬ 
dence of the correspondence of tracks, footprints, or 
ground marks found in connection with a crime, 
with the track, footprint, or shoe mark of one ac¬ 
cused of the crime, 43 or with the track, footprint, 
or shoe mark of his horse, 44 or with the track, tread, 
or wheel mark of his wagon, buggy, or automobile. 45 

While some authorities have held that evidence 
as to the finding of tracks or footprints at the scene 
of the crime is admissible, even though accused is 


(3) In prosecution for robbery, 
where prosecuting witness, in report¬ 
ing robbery, gave description of rob¬ 
ber as being red-headed, evidence 
embraced in offense report of officer 
which merely showed that at some 
time during investigation a person 
with dark red hair was suspected of 
having committed the offense was 
not relevant, and accused was not 
entitled to introduce such “offense 
report*' in evidence. 

Tex.—Fite v. State, 259 S.W.2d 198, 
158 Tex.Cr. 611. 

42. U.S.—’U. S. v. Pisano, C.A.I11., 
193 F.2d 361—U. S. v. Pisano, CA. 
Ill., 193 F.2d 355, 31 A.L.R.2d 409 
—U. S. v. Chiarelli, 192 F.2d 528, 
certiorari denied 72 S.Ct. 359, 342 
U.S. 913, 96 L.Ed. 683, rehearing 
denied 72 S.Ct. 551, 342 U.S. 950, 
96 L.Ed. 706. 

Ala.—Davis v. State, 29 So.2d 877, 33 
Aia.App. 68. 

Ark.—Corpus Juris Secundum quoted 

in Shannon v. State, 182 S.W.2d 
384, 385, 207 Ark. 658. 

Conn.—State v. Chin Lung, 139 A. 
91, 106 Conn. 701. 

Fla.—Martin v. State, 129 So. 112, 
100 Fla. 16. 

Ga.—Anthony v. State, 68 S.E.2d 150, 
85 Ga.App. 119. 

Iowa.—State v. Houghton, 93 N.W.2d 
126, 250 Iowa 170—State v. Steffen, 
230 N.W. 536, 210 Iowa 196, 78 A. 
L.R. 748. 

Md.—Breeding v. State, 151 A.2d 743, 
220 Md. 193. 

Miss.—McLain v. State, 24 So.2d 15, 
198 Miss. 831. 

Mo.—State v. Varner, 329 SAV.2d 623. 
N.J.—State v. Cooper, 67 A.2d 298, 2 
N.J. 540. 

State v. Connors, 94 A. 812, 87 
N.J.Law 419—State v. Cerciello, 90 
A. 1112, 86 N.J.Law 309. 

Corpus Juris Secundum cited in 
McGovern v. Van Riper, 43 A.2d 
514, 524, 137 N.J.Eq. 24, affirmed in 
part 45 A.2d 842, 137 N.J.Eq. 548. 
N.Y.—People v. Roach, 109 N.E. 618, 
215 N.Y. 592. 


I N.C.—State v. Tew, 68 S.E.Sd 291, 
I 234 N.C. 612—State v. Rogers, 64 
S.E.2d 572, 233 N.C. 390, 28 A.L.R. 
2d 1104. 

Okl.—Smith v. State, 18 P.2d 282, 54 
Okl.Cr. 236—Stacy v. State, 292 P. 
SS5, 49 Okl.Cr. 154. 

Or.—State v. Smith, 273 P. 323, 128 
Or. 515. 

Tex.—Handy v. State, 268 S.W.2d 

182, 160 Tex.Cr. 258—Bundren v. 
State, 211 S.W.2d 197, 152 Tex.Cr. 
45—Bingle v. State, 161 S.W.2d 76, 
144 Tex.Cr. 180. 

Wash.—State v. Johnson, 78 P.2d 561, 

194 Wash. 438. 

Expert testimony as to identity of 
fingerprints see infra § 876. 

Negative evidence 

Evidence that accused's finger¬ 

prints did not correspond with cer¬ 
tain prints found on an object 

touched by the person committing 

the crime was inadmissible where it 
was not shown that all the finger¬ 
prints susceptible and capable of be¬ 
ing developed on the object had been 
compared. 

Miss.—Willoughby v. State, 122 So. 
757, 154 Miss. 653, 63 A.L.R. 1319. 

42.5 Md.—Breeding v. State, 151 A. 
2d 743, 220 Md. 193. 

43. U.S.—Patterson v. U. S., C.C.A. 
Kan., 62 F.2d 968. 

Ala.—McDowell v. State, 122 So. 703, 
23 Ala.App. 197. 

Ga.—Parks v. State, 46 S.E.2d 504, 
203 Ga. 302. 

Iowa.—State v. Burch, 192 N.W. 287, 

195 Iowa 427, 31 A.L.R. 198. 
Kan.—State v. Marek, 284 P. 424, 129 

Kan. 830. 

Ky.—Elmore v. Commonwealth, 138 
S.W.2d 95C, 282 Ky. 443. 

Mo.—Corpus Juris cited in State v. 
Freyer, 48 S.W.2d 894, 898, 330 Mo. 
62. 

N.H.—State v. Mihoy, 93 A.2d 661, 
98 N.H. 38. 

N.C.—State v. Rogers, 64 S.E.2d 572, 
233 N.C. 390—State v. Warren, 44 
S.E.2d 207, 228 N.C. 22—State v. 
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Ragland, 41 S.E.2d 285, 227 N.C. 
162—State v. Walker, 38 S.E.2d 
531, 226 N.C. 458—State v. Mays, 
35 S.E.2d 494, 225 N.C. 486—State 
v. McLeod, 152 S.E. 895, 198 N.C. 
649—State v. Martin, 92 S.E. 597, 
173 N.C. 808. 

Okl.—Courtright v. State, 154 P.2d 
588, 79 Okl.Cr. 270. 

S.C.—State v. Smith, 130 S.E. 884, 
133 S.C. 291. 

Tex.—Reed v. State, 127 S.W.2d 453, 
136 Tex.Cr. 607—Weaver v. State, 
86 S.W.2d 758, 129 Tex.Cr. 317— 
Stelman v. State, 58 S.W.2d 831, 
123 Tex.Cr. 330—Harrott v. State, 
34 S.W.2d 270, 116 Tex.Cr. 536— 
Wilde v. State, 289 S.W. 52, 105 
Tex.Cr. 529. 

16 C.J. p 548 notes 57, 58. 

Compelling accused to submit to com¬ 
parison of footprints see infra § 
653. 

Failure to show that accused wore 
shoes at time of crime merely goes 
to weight of evidence that accused’s 
shoes fitted tracks near scene of 
crime, and not to admissibility. 
Tex.—Harrott v. State, 34 S.W.2d 
270, 116 Tex.Cr. 536. 

Accused may show that a man seen 
in the neighborhood of the foot¬ 
prints wore a boot which made 
marks similar to those traced to his 
house. 

Cal.—People v. Myers, 12 P. 719, 70 
C. 582. 

44. N.C.—State v. Walker, 38 S.E.2d 
531, 226 N.C. 458—State v. McLeod, 
152 S.E. 895, 19S N.C. 649, 

Accused is entitled to show that 

his horse could not wear shoes of 
the dimensions of the track found. 
Iowa.—State v. Melick, 22 N.W. 895, 
65 Iowa 614. 

45. U.S.—Patterson v. U. S. f C.C.A. 
Kan., 62 F.2d 968. 

N.C.—State v. Walker, 38 S.E.2d 531, 
226 N.C. 458—State v. McLeod, 152 
S.E. 895, 198 N.C. 649. 

S.D.—State v. Mehlhaff, 29 N.W.2d 
78, 72 S.D. 17. 
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not connected therewith, 46 other authorities have 
held that mere evidence of tracks or footprints, un¬ 
connected with accused by means of comparison or 
otherwise, is not admissible. 47 The mere fact that 
footprints lead in the direction of accused’s home 
is insufficient to connect him therewith. 48 

A witness who has seen tracks made by accused 
after the crime and who has examined those at the 
scene of the crime may testify to the similarity. 49 
Likewise a witness who has measured the tracks and 
compared his measurement with the shoes of accused 
may testify to the results and that a correspond¬ 
ence exists in size and shape; 50 and, without proof 
of prior measurements, he may be permitted to tes¬ 
tify as to the result of a comparison between the 
tracks and the feet of accused. 51 However, as 
appears infra § 876, a witness cannot testify that he 
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believes the tracks were made by accused, since this 
is mere opinion. 

The nonproduction of the stick or instrument by 
which the measurements w T ere made affects merely 
the weight, and not the admissibility, of the testi¬ 
mony of the witness. 52 Testimony that the shoes 
of accused were altered after the offense is ad¬ 
missible. 53 

(4) Voice 

The sound of the voice Is a relevant circumstance to 
be considered on the question of Identity of the accused, 
and even evidence consisting solely of the recognition of 
the accused's voice Is admissible. 

The sound of the voice is a relevant circumstance 
to be considered on the question of identity of ac¬ 
cused. 53 - 50 Even evidence consisting solely of the 
recognition of the voice of accused by the witness, 54 


46. Ind.—Corpus Juris cited in 

Foreman v. State, 14 N.E.2d 546, 
548, 214 Ind. 79. 

Ky.—Vanover v. Commonwealth, 237 
S.W.2d 539—Daniels v. Common¬ 
wealth, 195 S.W.2d 265, 302 Ky. 
672. 

Tex.—Rucker v. State, 101 S.W. 804, 
51 Tex.Cr. 222. 

47. Ala.—Clayton v. State, 13 So.2d 
411, 31 Ala.App. 106, certiorari de¬ 
nied 13 So.2d 423, 244 Ala. 307- 
State v. Burch, 192 N.W. 287, 195 
Iowa 427, 31 A.L.R. 198. 

Neb.—Kinnan v. State, 125 N.W. 594, 
86 Neb. 234, 27 L.R.A.,N.S., 478, 21 
Ann.Cas. 335. 

Testimony as to finding- of 
"tracks,” without specifying what 
kind, that is, whether or not they 
were human tracks, was held inad¬ 
missible. 

Ala.—Powell v. State, 105 So. 429, 21 
Ala.App. 77—Powell v. State, 104 
So. 551, 20 Ala.App. 606. 

In connection with other evidence 

(1) In view of other testimony 
that accused had been seen coming 
out of a window, testimony as to 
finding of tracks which indicated 
that the makers thereof had jumped 
out of the window was admissible, 
although the witness did not attempt 
to say that they were accused’s 
tracks. 

Tex.—Richardson v. State, 298 S.W. 
567, 107 Tex.Cr. 623. 

(2) Evidence of human tracks, 
when considered with other evidence, 
was held admissible, such evidence 
tending to corroborate confession of 
one of those accused and declara¬ 
tions against interest of the other. 
Ala.—Patterson v. State, 79 So. 459, 

202 Ala. 65. 

48. Iowa.—State v. Burch, 192 NW. 
287, 195 Iowa 427, 31 A.L.R. 198. 


Neb.—Kinnan v. State, 125 N.W. 594, 
86 Neb. 234, 27 L.RJL.N.S., 478, 21 
Ann.Cas. 335. 

49. Fla.—Johnson v. State, 46 So. 
154, 55 Fla. 46. 

50. Ala.—Hicks v. State, 25 So.2d 
139, 247 Ala. 439—Clark v. State, 
197 So. 23, 240 Ala. 65. 

Ark.—Nolan v. State, 167 S.W.2d 
503, 205 Ark. 103. 

Fla.—Ferguson v. State, 28 So.2d 427, 
158 Fla. 343. 

Iowa.—Corpus Juris cited in State v. 
Burch, 192 N.W. 287, 290, 195 Iowa 
427, 31 A.L.R. 198. 

N.M.—Corpus Juris quoted in State 
v. Martinez, 15 P.2d 685, 686, 36 N. 
M. 360. 

S.C.—State v. Smith, 130 S.E. 884, 
133 S.C. 291. 

Tex.—Wilde v. State, 289 S.W. 52, 
105 Tex.Cr. 529. 

Va.—Ferrell v. Commonwealth, 14 S. 

E.2d 293, 177 Va. 861. 

16 C.J. p 549 note 62. 

51. La.—State v. Graham, 41 So. 90, 
116 La. 779. 

Buie limited 

This rule “does not mean the wit¬ 
ness may qualify himself merely by 
viewing a man’s feet ... an ex¬ 
amination of the facts stated in the 
opinion [in State v. Graham, supra] 
shows the sheriff fitted the shoes of 
the defendant into the tracks.” 

Mo.—State v. Freyer, 48 S.W.2d 894, 
899, 330 Mo. 62. 

52. Tex.—Cordes v. State, 112 SW. 
943, 54 Tex.Cr. 204. 

53. Tex.—Moore v. State, 103 S.W. 
188, 51 Tex.Cr. 468. 

53.50 Cal.—People v. Eaton, 339 P. 

2d 951, 171 C.A.2d 120. 

Pa.—Commonwealth v. Bolish, 10 A. 
2d 785, 138 Pa.Super. 598—Com¬ 
monwealth v. Derembeis, 182 A. 85, 
120 Pa.Super. 158. 
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Commonwealth v. Wojdakowski, 
Quar.Sess., 49 Lack.Jur. 229. 

54. U.S.—U. S. v. Moia, C.A.N.X., 
251 F.2d 255. 

Ala.—Taylor v. State, 20 So.2d 239, 
31 Ala.App. 590. 

Cal.—People v. Mullins, 303 P.2d 58, 
145 CA-2d 667—People v. Horace, 
273 P.2d 923, 127 CA..2d 366. 

Fla.—Martin v. State, 129 So. 112, 
100 Fla. 16—Pennington v. State, 
107 So. 331, 91 Fla. 446—Mack v. 
State, 44 So. 706, 54 Fla. 55, 13 L. 

R. A.,N.S., 373, 14 Ann.Cas. 78. 
Idaho.—Corpus Juris Secundum cited 

in State v. Cofer, 249 P.2d 197, 199, 
73 Idaho 181. 

Kan.—State v. Nixon, 207 P. 854, 111 
Kan. 601. 

Ky.—Corpus Juris cited in Brown v. 
Common-wealth, 220 S.W. 1052, 
1053, 187 Ky. 829. 

Md.—Lenoir v. State, 80 A.2d 3, 197 
Md. 495. 

Mich.—People v. Sullivan, 287 N.W. 

567, 290 Mich. 414. 

Mo.—State v. McGee, 83 S.W.2d 98, 
336 Mo. 1082—State v. Hall, 7 S.W. 
2d 1001—State v. Bell, 300 S.W. 
504. 

Tex.—Ramon v. State, 285 S.W.2d 
225, 162 Tex.Cr. 365—Bland v. 

State, 89 S.W.2d 996, 129 Tex.Cr. 
553. 

Wash.—State v. Scott, 149 P.2d 152, 
20 Wash.2d 696. 

16 C.J. p 549 note 68. 

Testimony as to recognition by 
voice and general size held admissi¬ 
ble. 

Ky.—Hogan v. Commonwealth, 280 

S. W. 104, 212 Ky. 813. 

On behalf of accused, it may be 
shown that the quality of tone relied 
on as establishing the identity of ac¬ 
cused was not so unique as to fur¬ 
nish conclusive proof of identity. 
Mich.—People v. Sullivan, 287 N.W. 
567, 290 Mich. 414. 
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as in the case of testimony as to telephone con¬ 
versations had with accused, 54 * 5 is admissible to es¬ 
tablish the identity of accused. Evidence that the 
witness had mistaken the voice of another person at 
a different time, the conditions not appearing to be 
the same, is irrelevant, 55 as is also evidence that 
other persons had mistaken another man’s voice for 
that of accused. 56 

Putting voice in evidence. Accused will not, un¬ 
less he goes on the witness stand, be allowed to put 
his own voice in evidence by showing his natural 
voice by speaking aloud in court. 57 

(5) Personal Property 

Evidence that articles found at the scene of the 
crime resemble articles belonging to the accused, or that 
the clothing worn by a person seen at the time and place 
of the crime resembles that of the accused, is admissible. 
Evidence that a motor vehicle seen at the scene of the 
crime was that of the accused is also admissible. 

Evidence that articles found at the scene of the 
crime, 58 such as articles of wearing apparel, 59 be¬ 
longed or resembled articles belonging to accused, 
or that the clothing worn by a person seen at the 
time and place of the crime resembles that of ac¬ 
cused, 60 is relevant and admissible. Likewise, evi¬ 
dence that mud at the place of crime is similar to 
that found on accused’s clothing is admissible. 61 

Motor vehicle . Evidence that a motor vehicle 


seen at the scene of the crime was that of accused 
is admissible; 61 * 5 and any indefiniteness or uncer¬ 
tainty on the part of the witness affects the weight, 
rather than the admissibility, of the testimony. 61 * 10 

(6) Name 

A witness may identify the accused by his name If 
such fact is known by the witness; and evidence of the 
name or names by which the accused Is known is admissi¬ 
ble as bearing on his identity. 

A witness may identify accused by his name if 
such fact is known by the witness of his own knowl¬ 
edge. 61 * 50 Evidence of the name or names by which 
accused is known may be admissible as bearing on 
his identity. 62 

§ 617. Nature and Condition of Property or 
Subject Matter of Offense 

Whether evidence of the condition of things, such as 
the scene of the crime, before and after the offense is 
relevant and admissible to prove Its condition at the time 
of the offense depends on various factors including the 
character of the thing and the nature of the condition 
sought to be proved, and the existence of any change 
during the intervening period. 

Library References 

Criminal Law <£=>340. 

As a general rule, the question whether or not evi¬ 
dence of the condition of things before and after 
the commission of an offense is relevant and ad- 


Corpus Juris is cited as to proprie¬ 
ty of identifying: decedent by sound 
of footsteps in People v. Glab, 59 P. 
2d 195, 197, 15 C.A.2d 120. 

64-5 TJ.S-—U. S. v. Moia, CAJST.Y., 
251 F.2d 255. 

Ind.—Allison v. State, 166 N.E.2d 
171. 

56. Mont.—State v. Hurst, 59 P. 911, 
23 Mont. 484. 

56. Tex.—Mahoney v. State, Cr., 98 
S.W. 854. 

57. Mass.—Commonwealth v. Scott, 
123 Mass. 222, 25 Am.R. 81. 

58. Ala.—Pratt v. State, 171 So. 393, 
27 Ala-App. 301. 

Social security card 
Where accused's defense was iden¬ 
tity, testimony that accused’s name 
was on a social security card found 
in pocketbook found by witness near 
place of offense was admissible, not¬ 
withstanding pocketbook and its con¬ 
tents were inadmissible. 

Md.—Murphy v. State, 40 A.2d 239, 
184 Md. 70. 

59. Ala.—Smith v. State, 24 So.2d 
546, 247 Ala. 354. 

Mass.—Commonwealth v. Sacco, 151 
NJSi. 839, 255 Mass. 369. 

60. Ala.—Orr v. State, 183 So. 445, 
236 Ala. 462. 


Ga.—Haynes v. State, 90 S.E. 485, 
18 Ga.App. 741. 

Md.—Ford v. State, 29 A.2d 833, 181 
Md. 303. 

Mo.—Corpus Juris cited in State v. 
Evans, 68 S.W.2d 705, 708, 334 Mo. 
914. 

61. Ala.—Sims v. State, 41 So. 413, 
146 Ala. 109. 

61-5 Wis.—State v. Schmack, 58 N. 
W.2d 668, 264 Wis. 333. 

61.10 Wis.-—State v. Schmack, su¬ 
pra. 

6150 Ind.—State v. Schroeppel, 162 
N.E.2d 683. 

Tex.—Myers v. State, 263 S.W\2d 564, 
159 Tex.Cr. 347. 

62. TJ.S.—Breitmayer v. U. S., Mich., 
249 F. 929, 162 C.C.A. 127. 

Ala.—Ward v. State, 6 So.2d 394, 242 
Ala. 307. 

Cal.—People v. Annunzio, 7 P.2d 739, 
120 CJL 89. 

Iowa.—State v. Leib, 201 N.W. 29, 
198 Iowa 1315. 

Tex.—McGarry v. State, 200 S.W. 527, 
82 Tex.Cr. 597. 

Wash.—State v. De Gaston, 104 P.2d 
756, 5 Wash.2d 73. 

16 C.J. p 549 note 75. 

Evidence of accused’s use of as¬ 
sumed name: 
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Generally see supra § 600. 

After offense see infra § 627. 

Person indicted as John Poe 

Permitting witnesses to testify to 
true name of accused indicted as 
John Doe is proper. 

Mo.—State v. Ball, 14 S.W.2d 638, 321 
Mo. 1171. 

Use of alias in registering vehicle 

In prosecution for receiving stolen 
goods, where proof of identity of one 
of defendants as owner of automo¬ 
bile used in transporting stolen goods 
was vital to the commonwealth’s 
case, circumstances under which 
such defendant assumed an alias in 
registering automobile were proper 
subject of inquiry by commonwealth. 
Pa.—Commonwealth v. Wojdakow- 
ski, 53 A.2d 851, 161 Pa.Super. 250. 

Evidence held Inadmissible 

In prosecution of a police officer 
for larceny of checks, it was improp¬ 
er for prosecutor to go beyond the 
indictment in his opening statement 
by questioning accused with respect 
to his use of an alias, where no 
proofs were offered to sustain such 
charge. 

N.J.—State v. Geiger, 28 A.2d 57, 
129 N.J.Law 13, affirmed 30 A.2d 
406, 129 N.J.L»aw 518, dissenting 
opinion 31 A. 2d 42. 
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missible to prove its condition at the time of the 
offense is to a large extent dependent on the char¬ 
acter of the things and the nature of the condition 
sought to be proved, as constant or variable, and 
the existence of any change during the intervening 
period, and to some extent on the length of that 
period; 62 - 50 and generally where there is no change 
in the condition of an appliance before or after the 
offense, evidence is relevant and admissible to show 
its condition at the time of the commission of the 
offense if it relates to the issue and is not too remote 
in point of time. 62 - 55 

Scene of crime . Evidence as to the condition of 
the scene of the crime, and the objects found at the 
scene, is relevant and admissible when reasonably 
proximate thereto in time and location. 62 - 60 

Condition of victim of crime . In general, evidence 
as to the condition of the alleged victim, 63 - 66 as for 
example, the condition of the victim of a sexual 
crime, 62 - 70 or the condition of the body of deceased, 
in the case of murder, 62 - 75 is relevant and admis¬ 
sible; and evidence as to the condition of the alleged 
victim is admissible to prove a battery where there is 
no direct evidence of the giving of a blow. 63 How- 
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ever, where the evidence offered in connection with 
the condition of the victim is not sufficiently con¬ 
nected with the issues in the case it is irrelevant and 
inadmissible. 63 - 5 

Length of time since death of person or animal . 
In determining how long a person or animal has been 
dead, the odor of the body, 64 and whether it is stiff 
or relaxed, whether gases of decomposition have dis¬ 
tended it, the temperature and moisture prevalent 
at the time, as well as other factors, 65 are phenomena 
to be considered. 

§ 618, As to Particular Defenses 

Competent evidence which tends to establish a de¬ 
fense to the prosecution is admissible on such an Issue, 
although under some circumstances a foundation showing 
how the evidence relates to the defense must be laid. 

Library References 

Criminal Law €=>354-358. 

While in accordance with the general rule of 
relevancy in criminal prosecutions, discussed supra 
§ 600, competent evidence which tends to establish or 
prove matters constituting a defense in issue, is rele¬ 
vant and admissible thereon, 66 evidence which has 


62.50 Ky.—Commonwealth v. Tack¬ 
ett, 187 S.W.2d 297, 299 Ky. 731. 
Evidence to show condition ©f cloth¬ 
ing: of accused after commission of 
crime see infra § 636. 

62.55 Ky.—Commonwealth v. Tack¬ 
ett, 187 S.W.2d 297, 299 Ky. 731. 
Condition of motor vehicle 
Ky.—Commonwealth v. Tackett, 187 
S.W.2d 297, 299 Ky. 731. 

Evidence held inadmissible 

In prosecution for attempting to 
obtain money by false pretenses by 
making false claim for indemnity 
under Are Insurance policy where 
one of the items claimed to have 
been lost in the Are was a diamond 
ring, and a witness for accused had 
testiAed that he had seen a diamond 
ring in accused's home some nine 
months before the Are, a general in¬ 
quiry as to what such witness knew 
about the ring called for immaterial 
testimony, and objection thereto was 
properly sustained. 

Or.—State v. Jaynes, 107 P.2d 628, 
165 Or. 321. 

62.60 Ala.—Petty v. State, App., 110 
So.2d 319, certiorari denied 110 So. 
2d 325, 269 Ala. 48—Busbee v. 
State, 63 So.2d 290, 36 AUuApp. 
701. 

Evidence held admissible 

In rape prosecution, admission of 
oAlcer's testimony about lights 
around airport at which crime alleg¬ 
edly had been committed was proper, 
even though he did not undertake to 
speak speciAcally as to the light at 

22A C.J.S.—28 


scene of crime on night it was com¬ 
mitted. 

Va.—Robinson v. Commonwealth, 91 
SJE.2d 396, 197 Va. 754. 

Evidence held Inadmissible 

In prosecution for carnal knowl¬ 
edge of prosecutrix allegedly com¬ 
mitted in a rear room of a store, 
where it was not shown that similar 
conditions had prevailed on the vari¬ 
ous occasions, evidence of witnesses 
who had gone to the store after the 
date of the alleged offense and un¬ 
dertaken to tell from observation 
what could be seen through a win¬ 
dow was incompetent. 

Ky.—Kitchen v. Commonwealth, 165 
S.W.2d 547, 291 Ky. 756. 

Condition of weapon; lapse of time 
Where state witnesses testiAed 
that there was blood on accused’s 
knife when they examined it on same 
night and a short time after killing 
occurred, exclusion of testimony of 
witness who had never seen knife 
until it was exhibited to him at the 
trial some two or three months after 
the killing that there was no blood 
on knife was not error in view of un¬ 
disputed evidence that knife was not 
in same condition at time of trial 
that it was when state’s witnesses 
had examined it. 

Ala.—McClendon v. State, 36 So.2d 
580, 33 Ala.App. 611, certiorari de¬ 
nied 36 So.2d 583, 251 Ala. 129. 

62.65 Ala.—Petty v. State, App., 110 
So.2d 319, certiorari denied 110 So. 
2d 325, 269 Ala. 48. 
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Va.—Opanowich v. Commonwealth, 
83 S.E.2d 432, 196 Va. 342. 

62.70 Cal.—People v. Denton, 178 P. 

2d 524, 78 C.A.2d 540. 

Ga.—Robinson v. State, 75 S.E.2d 9, 
209 Ga. 650, certiorari denied 73 S. 
Ct. 1144, 345 U.S. 999, 97 L.Ed. 
1405. 

Tex.—HeAin v. State, 274 S.W.2d 681, 
161 Tex.Cr. 41. 

62.75 Ala.—Petty v. State, App., 110 
So.2d 319, certiorari denied 110 So. 
2d 325, 269 Ala. 48. 

63. Me.—State v. Sprague, 199 A. 
705, 135 Me. 470. 

Season, for role 

Law will not declare that only 
proof of a thing which from its very 
nature cannot be shown otherwise 
shall not be considered. 

Me.—State v. Sprague, supra. 

63.5 Va.—Opanowich v. Common¬ 
wealth, 83 S.E.2d 432, 196 Va. 342. 

64. Ala.—Roberts v. State, 149 So. 
356, 25 AlaJlpp. 477. 

65. Or.—State v. McLennan, 162 P. 
838, 82 Or. 621. 

66 . Cal.—People v. Winters, 342 P. 
2d 538, 171 C.A.2d Supp. 876. 

Idaho.—State v. Chacon, 216 P. 725, 
37 Idaho 442. 

Mich.—People v. Getchell, 6 Mich. 
496. 

Pa.—Commonwealth v. Simmons, 65 
A.2d 353, 361 Pa. 391, certiorari de¬ 
nied 70 S.Ct. 96, 338 U.S. 862, 94 
L.Ed. 528, rehearing denied 70 S.Ct. 
181, 338 U.S. 888, 94 L.Ed. 546. 
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no relation to or does not tend to prove a valid t pose; 67 and under some circumstances the court, in 
defense is irrelevant and inadmissible for such pur- its discretion, 67 - 5 may, before the admission of evi- 


Tex.—Stafford v. State, 284 S.W. 581, 
104 Tex.Cr. 493, 677—Powell v. 

State, 70 S.W. 968, 44 Tex.Cr. 273. 

Provocation, 

Evidence of circumstances which 
would tend to excite accused's anger 
against his victim may be admitted 
on accused's behalf as tending to 
show provocation and passion and 
therefore excusability or a lesser de¬ 
gree or lower class of crime. 

Cal.—People v. Brust, 306 F.2d 480, 
47 C.2d 776. 

Entrapment 

(1) In a criminal prosecution ac¬ 
cused should be allowed reasonable 
latitude in presenting whatever facts 
and circumstances he claims consti¬ 
tute the entrapment; but each and 
every question propounded in an ef¬ 
fort to establish an entrapment is 
subject to the ordinary rules as to 
admissibility. 

Idaho.—State v. Chacon, 216 P. 725, 
37 Idaho 442. 

Wis.—State ex rel. Kowaleski v. Ku- 
biak, 41 N.W.2d 605, 256 Wis. 518. 

(2) To establish defense of en¬ 
trapment, accused may examine con¬ 
duct of government agent. 

U.S.—Sherman v. U. S., NT.Y., 78 S. 
Ct. 819, 356 U.S. 369, 2 L.Ed.2d 
848. 

N.C.—State v. Nelon, 61 S.E.2d 626, 
232 N.C. 602. 

(3) Accused may also examine 
conduct of an informer. 

U.S.—Sherman v. U. S„ N.T., 78 S. 
Ct. 819, 356 U.S. 369, 2 L.Ed.2d 
848. 

Neill v. U. S., CJLNeb., 225 F.2d 
174—Ryles v. U. S., CA..Okl. f 183 
F.2d 944, certiorari denied 71 S.Ct. 
123, 340 U.S. 877, 95 L.Ed. 637. 

Cal.—People v. Judd, 338 P.2d 458, 
170 OA.2d 212. 

(4) Accused's predisposition and 
criminal design are relevant, al¬ 
though issues and evidence must be 
pertinent to controlling question 
whether government seeks to punish 
accused otherwise innocent for of¬ 
fense induced by government offi- 

U.S.—Sorrells v. U. S., N.C., 53 S.Ct. 
210, 287 U.S. 435, 77 L.Ed. 413, 86 
A.L.R. 249. 

Ill.—People v. Outten, 147 N.E.2d 
284, 13 U1.2d 21. 

(5) Questions asked in cross-ex¬ 
amination of a government witness, 
who was one of the parties to the 
alleged entrapment, as to what 
transpired between them prior there¬ 
to, were competent, and their exclu¬ 
sion was error. 

U.S.—Di Salvo v. U. S. # C.C.A.Mo., 2 
F.2d 222. 

N.C.—State v. Nelon, 61 S.E.2d 626, 
232 N.C. 602. 


(6) Federal narcotic agent’s tes¬ 
timony that he had advance informa¬ 
tion with respect to sale of morphine 
prescriptions by physician accused 
of violating Anti-Narcotic Act was 
held admissible on question of en¬ 
trapment. 

U.S.—Strader v. U. S., C.C.A.Okl., 72 
F.2d 589. 

Fear and duress 

Evidence of accused’s knowledge 
of second wife's reputation for un¬ 
chastity was held admissible on de¬ 
fense of duress to charge of bigamy. 
Tex.—Stafford v. State, 284 S.W. 581, 
104 Tex.Cr. 493, 677. 

87. U.S.—Smith v. U. S., C.AAriz., 
188 F.2d 969—Knight V. U. S., C.C. 
A.Tex., 123 F.2d 959. 

Hardy v. U. S., Tex., 256 F. 284, 
167 C.C.A. 456, certiorari denied 40 
S.Ct. 9, 250 U.S. 659, 63 L.Ed. 1194. 
Cal.—People v. Perry, 266 P.2d 515, 
123 C.A.2d 74. 

Ill.—People v. Moretti, 129 N.E.2d 
709, 6 Ill.2d 494, certiorari denied 
Moretti v. People of State of Illi¬ 
nois, 78 S.Ct. 794, 356 U.S. 947, 2 L. 
Ed.2d 822. 

Ky.—Caudell v. Commonwealth, 151 
S.W.2d 1038, 287 Ky. 145. 

Tex.—Lee v. State, 70 S.W.2d 190, 125 
Tex.Cr. 622. 

Advice of counsel 

(1) Since fact that accused com¬ 
mitted allegedly criminal act on er¬ 
roneous advice of counsel is ordinari¬ 
ly no defense to prosecution for com¬ 
mitting such offense, evidence of 
such advice is irrelevant. 

Ala.—Reed v. State, 27 So.2d 25, 248 
Ala. 196. 

(2) Legal advice to telegraph com¬ 
pany that accepting and transmitting 
horse race bets was not prohibited by 
state law did not constitute defense 
to charge of operating common-law 
disorderly house, and exclusion of 
testimony of counsel who had given 
such advice, which testimony was of¬ 
fered to show that company and its 
office manager did not have necessary 
criminal intent, was not error. 

N.J.—State v. W. U. Tel. Co., 97 A.2d 

480, 12 N.J. 468, appeal denied W. 
U. Tel. Co. v. State of New York, 
74 S.Ct. 124, 346 U.S. 869, 98 L.Ed. 
379. 

(3) Accused, prosecuted for con¬ 
spiracy to transport liquor into the 
part of Oklahoma formerly the In¬ 
dian Territory, was held not entitled 
to show that before the conspiracy 
he was advised by the district attor¬ 
ney that a certain previous transac¬ 
tion was not criminal, identity be¬ 
tween the transactions in material 
respects not being shown, so as to 
make the advice apply to the trans¬ 
action in issue. 


U.S.—Hardy v. U. S., Tex., 256 F. 
284, 167 C.C.A 456, certiorari de¬ 
nied 40 S.Ct. 9, 250 U.S. 659, 63 L. 
Ed. 1194. 

(4) However, advice of reputable 
counsel on mixed questions of law 
and fact given on full disclosure of 
the facts and followed in good faith 
would be a matter to be considered 
by jury in determining accused’s 
guilt. 

Ala.—Reed v. State, 27 So.2d 25, 248 
Ala. 196. 

Independent crime of another 

In murder prosecution, excluding 
accused’s evidence with respect to 
facts having some relation to case of 
theft of cattle with which another 
person had been charged was proper, 
where not bearing on accused's the¬ 
ory of self-defense. 

Tex.—Lee v. State, 70 S.W.2d 190, 
125 Tex.Cr. 622. 

Self-defense 

(1) In prosecution of woman for 
killing man, accused claiming that 
she shot in defense against assault 
to rape, her testimony as to wheth¬ 
er she had ever heard of man's at¬ 
tempting rape on any other person 
was incompetent in absence of 
showing at what period any other as¬ 
sault was made. 

S.G.—State v. Hollis, 95 S.E. 74, 108 
S.C. 442. 

(2) Expert medical testimony that 
before and after alleged assault ac¬ 
cused was suffering from a state of 
tension involving an abnormal fear 
for his personal safety and causing 
him to react violently to external 
stimuli apparently threatening such 
safety would be inadmissible to es¬ 
tablish self-defense, since right of 
self-defense is limited to such acts 
as are either actually reasonably nec¬ 
essary or would appear to a reason¬ 
able person under the same circum¬ 
stances to be reasonably necessary. 
Cal.—People v. Wells, 202 P.2d 53, 

33 C.2d 330, certiorari denied Wells 
v. People of State of California, 70 
S.Ct. 43, 338 U.S. 836, 94 L.Ed. 510. 

Fear complex 

Cal.—People v. Sing Chan, 148 F.2d 
81, 64 CA.2d 167. 

Custom 

U.S.—Burnett v. U. S., C.A.Ky., 222 
F.2d 426. 

Influence of others 
Tex.—Franks v. State, 138 S.W.2d 
109, 139 Tex.Cr. 42. 

67.5 U.S.—Iva Ikuko Toguri D'Aqui- 
no v. U. S., C.A.Cal., 192 F.2d 338, 
certiorari denied 72 S.Ct. 772, 343 
U.S. 935, 96 L.Ed. 1343, rehearing 
denied 72 S.Ct. 1053, 343 U.S. 958, 
96 L.Ed. 1358, rehearing denied 73 
S.Ct. 786, 345 U.S. 931, 97 L.Ed. 
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dence to substantiate a defense, require that a foun¬ 
dation be laid showing how such evidence relates 
to the defense. 67 * 10 

In accordance with the rules as to the availability 
of ignorance of the law as a defense, discussed supra 
§ 48, while evidence to show accused’s ignorance of 
the law is generally inadmissible, 67 * 15 where ignor¬ 
ance of the law is available as a defense, as negativ¬ 
ing the existence of essential intent, evidence there¬ 
of is admissible. 67 * 20 

The facts that accused might have obtained mon¬ 
ey from other persons by similar pretenses but did 
not do so, or that he obtained money of other per¬ 
sons by similar pretenses and repaid the same, do 
not constitute a defense, and evidence thereof is in¬ 
admissible. 68 

Rebutting testimony. Testimony by accused that 
the crime complained of was committed under du¬ 
ress and fear of another justifies the admission in¬ 
to evidence of transactions and acts done by both 
during the entire time of their association. 69 So, 
where in a prosecution for one offense evidence is 
introduced by the state tending to show commis¬ 
sion of another offense, evidence of acquittal of ac- 
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cused for such other offense is relevant and admis¬ 
sible. 70 

§ 619. -Alibi 

Since evidence tending to prove an alibi goes to the 
essence of guilt and traverses a material averment of the 
charge, competent evidence tending to prove or disprove" 
an alibi Is admissible. 

While evidence tending to prove an alibi must be 
received with caution, as discussed infra § 923, 
since such evidence not only goes to the essence of 
guilt, but traverses one of the material averments of 
the charge, 71 it is, if otherwise competent, admissible 
on behalf of accused. 72 Where, however, accused 
has failed to furnish a bill of particulars with re¬ 
spect to the defense of alibi, on the written demand 
of the prosecutor, as required by statute, evidence 
thereof is inadmissible. 72 * 5 

To prove an alibi accused is not restricted to any 
particular type of evidence, 73 such as direct evi¬ 
dence. 74 The sole test of relevancy is whether the 
evidence offered tends to prove or disprove the 
alibi, 75 evidence offered which has no tendency to 
prove 76 or evidence offered which has no tendency 


1361, and rehearing denied, C.A., 
203 F.2d 390. 

67.10 Duress and coercion 

In prosecution of United States 
citizen of Japanese extraction for 
treason for allegedly broadcasting 
on radio from Japan during war, 
wherein accused interposed defense 
that she had acted under duress and 
coercion, court properly held that 
proper foundation had not been laid 
for introduction of evidence as to 
Japanese ruthlessness at certain 
prison camps, where there was no 
showing that such incidents had been 
communicated to accused. 

U.S.—Iva Ikuko Toguri D’Aquino v. 
U. S., supra. 

67.15 U.S.—!Finn v. U. S., C.A.Cal., 
219 F.2d 894, certiorari denied 75 S. 
Ct. 583, 349 U.S. 906, 99 L.Ed. 1242. 
Pa.—Commonwealth v. Mittelman, 36 
A.2d 860, 154 Pa.Super. 572. 

67.20 U.S.—U. S. v. Di Silvestro, D. 

C.Pa., 147 F.Supp. 300. 

Ohio.—State v. Williams, 115 NJE.2d 
36, 94 Ohio App. 249. 

68 . Mass.—Commonwealth v. Howe, 
132 Mass. 250. 

69. Cal.—People v. White, 30 P.2d 
555, 137 C.A. 469. 

Other offenses 

Evidence as to details of other 
crimes, committed or participated in 
by accused and another jointly, may 
be admissible In trial for robberies, 
committed by latter In accused’s 
presence, to show how much coer¬ 


cion or fear he used to cause accused 
to participate in or keep silent as to 
his or her participation therein. 

Cal.—People v. White, supra. 

70. Iowa.—State v. Pierson, 216 N. 
W. 43, 44, 204 Iowa 837. 

Embezzlement 

“In prosecution for receiving de¬ 
posits while bank was insolvent, 
where evidence tended to show em¬ 
bezzlement and making false reports 
in listing assets, evidence of former 
acquittals should have been received 
since defendant was indirectly put on 
trial a second time on each of charg¬ 
es on which he had been formerly 
acquitted, and he should no more be 
put in jeopardy a second time by in¬ 
direction under an indictment of sec¬ 
ond offense than on direct indict¬ 
ment for same offense.” 

Iowa.—State v. Pierson, supra. 

71. Ind.—Scherer v. State, 116 N.E. 
52, 187 Ind. 15. 

72. Ind.—Vaughn v. State, 19 N\E.2d 
239, 215 Ind. 142—Scherer v. State, 
116 N.E. 52, 187 Ind. 15. 

N.C.—State v. Krout, 112 S.E. 23, 183 
N.C. 804. 

Competence of evidence see Infra §§ 
641-661. 

72.5 N.J.—State v. Wiedenmayer, 25 
A.2d 210, 128 N.J.Law 239. 
Written demand as essential 

(1) Under statute providing that 
if accused is to rely in any way at 
trial on an alibi, he shall, on written 
demand of the prosecutor, furnish a 
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written bill of particulars, accused is 
required to furnish a written bill of 
particulars concerning alibi only aft¬ 
er a written demand therefor Is made 
by the prosecutor. 

N.J.—State v. Wiedenmayer, supra. 

(2) Statute is a “penal statute" 
and in derogation of the common 
law, and hence must be construed! 
strictly In accordance with Its plain 
and unambiguous expression. 

N.J.—State v. Wiedenmayer, supra. 

73. Ind.—Vaughn v. State, 19 N.E.2d 
239, 215 Ind. 142. 

74. Ind.—Vaughn v. State, supra. 

75. Ind.—Vaughn v. State, supra. 
Mo.—Corpus Juris cited in State v. 

Barr, 78 S.W.2d 104, 105, 336 Mo. 
300. 

“Any evidence getting at the truth 
of this fact is relevant.” 

Mo.—State v. Harris, 64 S.W.2d 256, 
258, 334 Mo. 38. 

76. Ala.—Clark v. State, 115 So. 294, 
22 Ala.App. 319, certiorari granted 
115 So. 295, 217 Ala. 229—Taylor 
v. State, 105 So. 915, 21 Ala.App. 
157. 

Ark.—Arnold v. State, 20 S.W.2d 189, 
179 Ark. 1066. 

Ind.—Carpenter v. State, 131 N.E. 
375, 190 Ind. 611. 

La.—State v. Dunn, 109 So. 56, 161 
La. 532, error dismissed Dunn v. 
State of Louisiana, 47 S.Ct. 344, 
273 U.S. 656, 744, 71 L.Ed. 825. 
Mass.—Commonwealth v. Geagan, 
159 N.E.2d 870, certiorari denied 
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to disprove 77 an alibi being inadmissible on this 
issue. 

The relevancy of testimony offered by accused as 
to his whereabouts at any given time is wholly de¬ 
pendent on whether or not it rebuts evidence of the 
prosecution on the same subject, 78 the relevant facts 
being the distance between the scene of the crime 
and the prisoner’s alleged whereabouts at the time 
of its commission, and the time of the crime as com¬ 
pared with that of the alibi, allowing for differ- 
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ence in timepieces and in opinions respecting time 
and the means of travel. 79 

Accordingly, accused may show any fact which 
tends to prove that he could not have been, or was 
not, present at the place and time of the offense; 80 
and where the evidence of the prosecution fixes the 
crime as having been committed at a given place and 
time, evidence by or on behalf of accused tending 
to prove his presence elsewhere at such time is ad¬ 
missible. 81 However, evidence as to accused’s 


Ge&gan v. Massachusetts, 80 S.Ct. 
200, 361 U.S. 895, 4 L.Ed.2d 152. 

16 C.J. p 559 note 29. 

Alibi for accomplice 

On a trial for receiving stolen 
goods where a witness testified that 
he stole the goods with the assist¬ 
ance of others, evidence to prove an 
alibi for one of his alleged accom¬ 
plices, was properly excluded, espe¬ 
cially where the alibi did not cover 
the exact date of the larceny. 

Ind.—Carpenter v. State, 131 NJE. 
375, 190 Ind. 611. 

Collateral matter 

Where defense was that at time 
of alleged abortion accused was at 
grandchild's birthday party in New 
York, excluding question to witness 
as to whether paper shown him was 
not birth certificate was not error, it 
relating to collateral matter, and it 
not appearing that paper was proper 
record, admissible in evidence, or 
witness competent to answer. 

Mass.—Commonwealth v. Cantor, 149 
N.E. 205, 253 Mass. 509. 

Details 

Refusal to receive, under defense 
of alibi, evidence of details as to kind 
of fish accused was going to catch, 
was not error. 

Tex.—Heard v. State, 31 S.W.2d 435, 
116 Tex.Cr. 328. 

Evidence too remote 
Ala.—Clark v. State, 115 So. 294, 22 
Ala.App. 319, certiorari granted 115 
So. 295, 217 Ala. 229. 

Ind.—Scherer v. State, 116 N.E. 52, 
187 Ind. 15. 

77. Cal.—People v. Lee Chuck, 20 P. 
719, 78 C. 317. 

16 C.J. p 559 note 30. 

78. Cal.—People v. Whitacre, 248 P. 
924, 79 C.A. 27. 

79. Ill.—Klein v. People, 113 Ill. 596. 

80. Ala.—Clark v. State, 115 So. 294, 
22 Ala.App. 319, certiorari granted 
115 So. 295, 217 Ala. 229. 

Ill.—People v. Calseg, 143 N.E. 105, 
311 Ill. 365. 

Ind.—Vaughn v. State, 19 N.E.2d 239, 
215 Ind. 142. 

Mo.—Corpus Juris cited in State v. 
Barr, 78 S.W.2d 104, 105, 336 Mo. 
300. 


N.C.—State v. Krout, 112 S.E. 23, 183 

N.C. 804. 

16 C.J. p 558 note 25. 

Acts or occupation of accused 

(1) "When one undertakes to es¬ 
tablish an alibi, a witness to his 
whereabouts cannot be limited to a 
bare statement of where he was. 
The circumstances in which he was 
and what he was engaged in doing 
may be given as a reason why he 
could not have been at the place of 
the alleged crime. A respondent in 
such case may show where he was 
and what he was doing." 

Vt.—State v. Snyder, 85 A. 984, 86 

Vt. 449, 451. 

(2) Where evidence showed that 
crime was committed at about 8 
o'clock P.M., and accused was a min¬ 
er working night shifts from 2 to 10 
o'clock P.M., and he offered evidence 
tending to show that on the evening 
in question he worked in a coal mine 
until nearly 10 o’clock and mined 
and loaded nine cars of coal, the 
court erred in not permitting ac¬ 
cused to show the amount mined by 
others on the same day in the same 
general section of the mine, as 
throwing light on the question of 
whether accused was at work that 
evening. 

Pa.—Commonwealth v. Mazarella, 

124 A. 163, 279 Pa. 465. 

(3) In prosecution for disorderly 
conduct, excluding a time card and 
testimony relating thereto showing 
the precise time that accused left 
work on the day in question, offered 
to refute the testimony of policemen 
that they observed the accused from 
4:50 P.M., was error. 

N.Y.—People v. McCormack, 169 N. 

Y.S.2d 139, 9 Misc.2d 745. 

Drunkenness 

(1) That accused was drunk to 
point of helplessness is admissible 
in support of alibi. 

Mo.—State v. Barr, 78 S.W.2d 104, 

336 Mo. 300. 

(2) Accused may show that at or 
about the time the crime was com¬ 
mitted he was so intoxicated as to 
render it improbable that he could 
have been at the place of the crime. 
Wis.—Ingalls v. State, 4 N.W. 785, 48 

Wis. C47. 


Book entries 

In prosecution for ravishing child, 
book entries in support of accused’s 
alibi were held improperly excluded. 
N.Y.—People v. Oathout, 265 N.Y.S. 

535, 240 App.Div. 739. 

Presence at home 

In a prosecution for robbery with 
a gun, evidence offered by defend¬ 
ants’ witness, their landlady, that at 
the time the robbery was alleged to 
have been committed she heard some 
shoes drop on the floor in defendants’ 
room and that it was a habit of one 
of them to throw his shoes on the 
floor instead of setting them down 
quietly, should have been received. 
Ill.—People v. Calseg, 143 N.E. 105, 
311 Ill. 365. 

Corroborating testimony 

Oral and documentary testimony 
that accused took a written order 
for goods as a traveling salesman on 
the day before the offense was com¬ 
mitted at a city five hundred miles 
from the place of the offense, and 
that he and his wife boarded in such 
city for a continuous period before 
and after such day for which he paid 
in checks, is admissible to corrobo¬ 
rate accused's testimony. 

N.C.—State v. Krout, 112 S.E. 23, 
183 N.C. 804. 

81. Ga.—Cutts v. State, 72 S.E.2d 
565, 86 Ga.App. 760. 

III.—People v. Berne, 51 N.E.2d 578, 
384 Ill. 334. 

Ind.—Vaughn v. State, 19 N.E.2d 239, 
215 Ind. 142. 

Mo.—State v. Harris, 64 S.W.2d 256, 
334 Mo. 38. 

N.J.—State v. Mucci, 136 A.2d 761, 
25 N.J. 423. 

Pa.—Commonwealth v. Mazarella, 
124 A. 163, 279 Pa. 465. 

Tex.—Pinks v. State, 209 S.W. 154, 
84 Tex.Cr. 536. 

Postmarked mail from accused 
In prosecution for robbery in Mis¬ 
souri testimony that witness received 
mail from accused postmarked Cleve¬ 
land, Ohio, on day of robbery is ad¬ 
missible. 

Mo.—State v. Albritton, 40 S.W.2d 
676, 328 Mo. 349. 

Time necessary to reach place of al¬ 
ibi 

Where accused claimed that he 
was some miles from the place of the 
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whereabouts at a substantially different time from 
that fixed by the prosecution’s evidence is inad¬ 
missible. 82 

Accused may testify that he conversed with per¬ 
sons at the place where he claims to have been, 
and may give a general outline of what was said, but 
not the details, 83 but it is improper for a witness 
to testify to conversations had with accused as an 
indirect way of fixing accused’s whereabouts, proper 
proof being witness’ estimate of length of time ac¬ 
cused was in his company. 84 


In rebuttal the state may show that acquaintances 
of accused who were at the place where he alleges 
he was did not see him, 85 that the persons he named 
as having seen him there were unable to state that 
they had seen him there, 85 * 5 and that the persons 
who testified for accused that they did see him at 
such place were not the persons whom he originally 
named as having seen him there. 85 * 10 Likewise, 
the state may describe by other witnesses incidents 
which accused alleges he saw there, 86 and may 
prove any other fact which tends to contradict ac¬ 
cused or to disprove the alleged alibi. 87 


killing at such a time that it would 
have been impossible for him to have 
fired the fatal shot, testimony by one 
who saw accused as to the time it 
would have taken to have ridden 
from the place of the killing to the 
point where accused was seen is ad¬ 
missible. 

Tex.—Finks v. State, 209 S.W. 154, 
84 Tex.Cr. 536. 

Cumulative or corroborative evidence 
In robbery prosecution, that evi¬ 
dence of original receipt and book ac¬ 
count of radio repairer in another 
city was cumulative or corroborative 
of accused’s alibi was held no ground 
for its exclusion. 

Mo.—State v. Harris, 64 S.W.2d 256, 
334 Mo. 38. 

82. Cal.—People v. Whitacre, 248 P. 
924, 79 C.A. 27—People v. Rick¬ 
ard, 248 P. 255, 78 C.A. 87. 

Pa.—Commonwealth v. Powell, 154 A. 
287, 303 Pa. 104. 

Commonwealth v. Schramak, 
Quar.Sess., 27 Leh.L.J. 1. 

Sufficient time to reach scene of 
crime 

In prosecution for rape, accused, 
attempting to prove alibi by show¬ 
ing he was at work in field when 
prosecutrix testified offense was com¬ 
mitted, testimony by workman em¬ 
ployed in field was held properly 
stricken, its only value being to show 
that accused was in field at time en¬ 
abling him to go to scene of offense 
by time prosecutrix testified it was 
committed. 

Cal.—People v. Elgar, 178 P. 168, 39 
C.A. 78. 

Whereabouts of accomplice 
Ind.—Scherer v. State, 116 N.E. 52, 
187 Ind. 15. 

Indefinite date 

In kidnapping and murder prosecu¬ 
tion, court did not err in refusing to 
permit defense witness to testify In 
support of defendants’ alibi defense, 
that witness talked to defendants 
sometime during month when crimes 
were committed, where she was un¬ 
able to fix the date. 

Wash.—State v. Wilson, 231 P.2d 288, 
38 Wash.2d 593, certiorari denied 
Wilson v. State of Washington, 


72 S.Ct. 81, 342 TT.S. 855, 96 L.Ed. 
644, certiorari denied 72 S.Ct. 1044, 
343 U.S. 950, 96 L.Ed. 1352. 

83. Mich.—People v. Hare, 21 N.W. 
843, 57 Mich. 505. 

Vt.—State v. Bedard, 26 A. 719, 65 
Vt. 278. 

84. La.—State v. Dunn, 109 So. 56, 
161 La. 532, error dismissed Dunn 
v. State of Louisiana, 47 S.Ct. 344, 
273 U.S. 656, 744, 71 L.Ed. 825. 

85. Vt.—State v. Phair, 48 Vt. 366. 

85.5 La.—State v. Borde, 25 So.2d 
736, 209 La. 905. 

85.10 La.—State v. Borde, supra. 

86 . Mich.—People v. Gibson, 25 N. 
W. 316, 58 Mich. 368. 

87. Ala.—Levert v. State, 142 So. 34, 
225 Ala. 214. 

Cal.—People v. Fallal, 278 P. 449, 
99 C.A. 297. 

Colo.—Vigil v. People, 300 P.2d 545, 
134 Colo. 126. 

Ga. —Corpus Juris Secundum cited in 

Randall v. State, 36 S.E.2d 450, 
462, 73 Ga.App. 354, certiorari de¬ 
nied 67 S.Ct. 72, 329 U.S. 749, 91 
L.Ed. 645. 

Ill.—People v. Deal, 192 N.E. 649, 
357 Ill. 634—People v. Lenhardt, 
173 N.E. 155, 340 Ill. 538. 

Ind.—Vaughn v. State, 19 N.E.2d 
239, 215 Ind. 142. 

Ky.—Cook v. Commonwealth, 24 S.W. 

2d 269, 232 Ky. 613. 

Mich.—People v. Budd, 271 N.W. 577, 
279 Mich. 110. 

Mo.—State v. Higginbotham, 72 S.W. 
2d 65, 335 Mo. 102. 

Nev.—State v. Lewis, 255 P. 1002, 
50 Nev. 212. 

N.C.—State v. Sheffield, 174 S.E. 105, 
206 N.C. 374. 

R.I.—State v. Miller, 142 A. 662. 

Tex.—Reed v. State, 53 S.W.2d 50, 
120 Tex.Cr. 57—Murff v. State, 281 
S.W. 1076, 103 Tex.Cr. 617. 

Wash.—State v. Anderson, 285 P.2d 
879, 46 Wash.2d 864—State v. Hus¬ 
sey, 62 P.2d 1350, 188 Wash. 454. 

16 C.J. p 559 note 28. 

Presence near scene of crime 

(1) Evidence of accused’s presence 
at or near scene of crime is admis¬ 
sible to rebut alibi. 
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Nev.—State v. Lewis, 255 P. 1002, 50 
Nev. 212. 

(2) In prosecution for robbery and 
escape by automobile, where prose¬ 
cutor, upon accused's offering alibi 
that he was at home in Indianapolis, 
set time and place of crime as be¬ 
tween 6:30 and 8 P. M. six miles from 
Martinsville, state’s evidence that 
accused was in certain places on fol¬ 
lowing day was competent as tend¬ 
ing to prove that accused was at 
place of crime when crime was com¬ 
mitted. 

Ind.—Vaughn v. State, 19 N.E.2d 239, 
215 Ind. 142. 

Presence of accused within state 

Testimony that accused was in 
state on date prior to robbery held 
not erroneous, in view of his testi¬ 
mony that he was outside of state at 
time of robbery and for considera¬ 
ble period prior thereto. 

Cal.—People v. Fallal, 278 P. 449, 99 
C.A. 297. 

Place where accused’s handkerchief 
found 

In prosecution for murder perpe¬ 
trated in commission of robbery by 
robbers masked by handkerchiefs, 
where defense was alibi, but three 
witnesses Identified accused as killer 
and witness identified handkerchief 
as the one used by accused at time 
of robbery, testimony that accused 
frequented certain hotel room and 
testimony of officer that he found 
handkerchief in that hotel room held 
admissible. 

Mich.—People v. Budd, 271 N.W. 577, 
279 Mich. 110. 

Relationship of witness to accused 

Testimony that accused came from 
certain city with witnesses about 
two weeks before date laid in indict¬ 
ment was held admissible to rebut 
alibi testimony. 

U.S.—Bowdry v. U. S., C.C.A.OkI., 26 
F.2d 791. 

Contradioting witness 
In rape proecution where ac¬ 
cused’s wife testified that accused 
got home on night of rape about 9 
P. M. and rape occurred about 11 
P. M., testimony that wife had stat¬ 
ed shortly after rape that If accused 
had been home she would know he 
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Thus, evidence is admissible to show the possi¬ 
bility of accused’s traveling from the place alleged 
by him to the scene of the crime within the time 
involved. 87 * 6 Evidence of identity, even in the com¬ 
mission of another crime, is relevant to rebut evi¬ 
dence tending to prove an alibi. 88 The prosecu¬ 
tion may inquire into the particulars of accused’s 
presence at the place offered by him as an alibi. 89 
So, when accused claiming alibi testifies as to his 
whereabouts at certain hours, his whereabouts dur¬ 
ing the intervening hours is a relevant subject of 
inquiry in rebuttal of the alibi. 90 

§ 620(1). -Insanity 

While evidence which Is not relevant on such Issue 
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is inadmissible for that purpose, in so far as insanity of 
the accused constitutes a defense, evidence tending to 
prove him insane at the time of the offense Is admissible, 
the latitude of such inquiry being a matter within the 
discretion of the court. 

While evidence which is not, under the circum¬ 
stances of the particular case, relevant to raise any 
question or establish any pertinent fact as to the 
sanity of accused person is inadmissible on such 
issue, 90 * 50 evidence to prove that accused was in¬ 
sane at the time of the offense charged is, in so far 
as insanity of accused constitutes a defense, dis¬ 
cussed supra §§ 56-64, admissible. 91 In any event, 
no evidence as to the mental condition of accused 
person is admissible where insanity is not pleaded 


was innocent was held admissible on 
issue of alibi under St.Annot. § 3692 
p 3242. 

Mo.—State v. Higginbotham, 72 S.W. 

2d 66, 335 Mo. 102. 

Evidence prejudicial to accused 
In prosecution for theft of steers, 
wherein accused testified that he was 
out of neighborhood from time that 
he delivered first lot of cattle to 
packer, in whose possession stolen 
steers were found, until day after he 
sold last lot of cattle, testimony that 
accused personally paid note to cash¬ 
ier of bank in neighborhood on day 
after delivery of first lot of cattle 
was proper rebuttal even though 
prejudicial. 

Wash.—State v. Hussey, 62 P.2d 1350, 
188 Wash. 454. 

In conjunction with other evidence 

(1) Mail box card containing 
names of both those accused was 
held properly admitted in conjunc¬ 
tion with other evidence to disprove 
alibi. 

Cal.—People v. Gilyard, 25 P.2d 35, 
134 CJL 184. 

(2) Relevancy in connection with 
other evidence generally see supra 
$ 601. 

Cross-examination of accused prop¬ 
er 

Ala.—Levert v. State, 142 So. 34, 225 
Ala. 214. 

N.D.—State v. Lyon, 230 N.W. 1, 59 
N.D. 374. 

87.5 Ga.—Randall v. State, 36 S.E.2d 
450, 73 Ga.App. 354, certiorari de¬ 
nied 67 S.Ct. 72, 329 U.S. 749, 91 L. 
Ed. 645. 

Possibility of airplane transportation 
Testimony tending to show possi¬ 
bility of accused being at scene of 
crime, and also at place alleged by 
him, by aid of airplane transporta¬ 
tion, was held properly admitted to 
rebut alibi. 

Wash.—State v. Edelstein, 262 P. 622, 
146 Wash. 221. 

88 . Hawaii.—Territory of Hawaii v. 
Hamilton, 39 Hawaii 14. 


Ill.—People v. Filas, 15 N.E.2d 718, 
369 Ill. 78—People v. Stathas, 190 
N.E. 661, 356 Ill. 313—People v. 
Hall, 139 N.E. 123, 308 III. 198. 
“Any fact tending to show that the 
complainant was not mistaken in al¬ 
leging that the person [who commit¬ 
ted the assault] was the defendant 
was relevant to that issue.” 

N.Y.—People v, Thau, 113 N.E. 556, 
557, 219 N.Y. 39, 3 A.L.R. 1537. 
Admissibility of evidence of identity 
tending to prove commission of 
other crime see infra § 684. 
Evidence of other crimes to rebut 
alibi see infra § 683. 

Arrest for other offense 

Commonwealth could impeach ac¬ 
cused’s alibi that more than month 
after robbery he had not yet recov¬ 
ered from knee injury sustained pri¬ 
or to robbery by showing he was 
arrested for breach of peace at time. 
Ky.—O’Connor v. Commonwealth, 48 
S.W.2d 819, 243 Ky. 401. 

89. R.I.—State v. Miller, 142 A. 662. 
Wash.—State v. Schock, 250 P.2d 516, 
41 Wash.2d 572. 

Identity of companion 

R.I.—State v. Miller, 142 A. 662. 

Inquiry into conversation with ac¬ 
cused 

In prosecution for robbery, defend¬ 
ed on ground of alibi, it was held 
that subject of conversation between 
accused and person with whom he 
claimed to be conversing during time 
crime was committed should have 
been admitted, where evidence 
showed that accused regarded inter¬ 
view as important, and there was no 
showing that conversation touched 
on accused's former conviction. It 
should be noted, however, that trial 
court excluded a question by pros¬ 
ecution to witness aimed at this con¬ 
versation and that objection of ac¬ 
cused on his appeal was to prosecu¬ 
tion’s reference to defense withhold¬ 
ing something, which on the state of 
the record could not be reviewed. 
Mo.—State v. Harmon, 296 S.W, 391. 

438 


90. Tex.—Murff v. State, 281 S.W- 
1076, 103 Tex.Cr. 617. 

90.50 Ala.—Thomas v. State, 41 So. 

2d 435, 34 Ala.App. 470. 

N.C.—State v. Dunheen, 32 S.E.2d 
322, 224 3ST.C. 738. 

Time available for mental examina¬ 
tion 

Where accused charged with mur¬ 
der committed during robbery of 
bank interposed defense of insanity, 
refusal to allow accused's mother to 
testify that prior to trial she con¬ 
sulted three specialists relative to 
obtaining their testimony with re¬ 
spect to accused’s mental condition, 
and that they informed her that they 
would require ten days in which to 
observe and examine accused before 
they could give opinion, was not er¬ 
ror, where there were eleven days in 
which specialist could have examined 
and observed accused before he was 
actually tried. 

Tex.—Pranks v. State, 138 S.W.2d 
109, 139 Tex.Cr. 42. 

No contradiction of other witness 
Where evidence concerning alleged 
difficulty of hospital staff in reaching 
a conclusion as to accused's insanity 
was merely to the effect that some 
of the twenty members of the staff 
might have had a different opinion or 
experienced difficulty in reaching a 
final conclusion, such evidence in no 
way tended to contradict opinion of 
individual staff member given at 
trial that accused was sane, and 
hence was properly excluded. 

Mass.—Commonwealth v. McCann, 91 
N.E.2d 214, 325 Mass. 510. 

91. U.S.—U. S. v. Hopkins, D.C.Md., 
169 F.Supp. 187. 

Ala.—Barnes v. State, 14 So.2d 242, 
31 Ala.App. 187, certiorari denied 
14 So.2d 246, 244 Ala. 597. 

Cal.—People v. Zwick, 290 P. 69, 107 
C.A. 190. 

Miss.—Olsen v. State, 79 So.2d 841* 
224 Miss. 226. 

Mo.—State v. Lora, 305 S.W.2d 452- 
State v. Hermann, 283 S.W.2d 617— 
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in defense as required by statute or rule of prac¬ 
tice . 92 

To be admissible, the evidence must tend to prove 
such mental condition or insanity as constitutes a 
lack of mental capacity to commit the crime , 93 as, 
for example, that accused did not know right from 
wrong, or have sufficient will power to govern or 
control his conduct and refrain from doing a crim¬ 
inal act . 94 However, where it is not contended that 
accused is an idiot, a lunatic, or an insane person, 
evidence of feeble intellect and weak intelligence or 
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other mental condition is not admissible ; 95 and 
where accused concedes that he is not legally insane, 
evidence as to some lesser mental disease or defect 
is inadmissible . 95 * 5 

Latitude of inquiry . Great latitude is permitted in 
the admission of evidence tending to throw light on 
the mental condition of accused where insanity is 
pleaded in defense . 96 Under such a plea accused is 
permitted to introduce much evidence not applicable 
or relevant to the issues under a general plea of not 
I guilty . 97 However, the evidence must be relevant 


State v. Dunbar, 230 S.W.2d 845, 
360 Mo. 788. 

Pa.—Commonwealth v. Boulden, 116 
A.2d 867, 179 Pa.Super. 328. 

Wash.—Corpus Juris Secundum cited 
in State v. Williams, 209 P.2d 331, 
338, 34 Wash.2d 367. 

W.Va.—Gruber v. State, 3 W.Va. 699. 
Hearsay evidence of Insanity see in¬ 
fra § 724. 

Opinion evidence of insanity see in¬ 
fra § 867. 

92. Cal.—People v. Weaver, 274 P. 
361, 96 C.A. 1. 

La.—State v. Burr, 112 So.2d 713, 237 
La. 1065. 

93. Pa.—Commonwealth v. Szache- 
witz, 154 A. 483, 303 Pa. 410. 
Proof of mental defect of accused 

is not necessarily any proof of his 
legal insanity amounting to complete 
defense, but may be relevant to show 
a morbid propensity or irresistible 
impulse or merely improbability of 
deliberation, premeditation, or spe¬ 
cific intent or mitigation of crime 
charged. 

Or.—State v. Schleigh, 310 P.2d 341, 
210 Or. 155. 

Low mentality 

(1) Offer of proof that accused 
was of low mentality, irresponsible, 
and susceptible to suggestion, was 
held properly excluded on defense 
of Insanity. 

Pa.—Commonwealth v. Szachewicz, 
154 A. 483, 303 Pa. 410. 

(2) On the other hand, it has been 
held that evidence of low order of 
mentality and lack of education of 
accused, admissible in mitigation and 
as affecting penalty, should be per¬ 
mitted when defense is insanity. 
Tex.—Thomas v. State, 262 S.W. 84, 

97 Tex.Cr. 432. 

94. Ky.—Hornsby v. Common¬ 
wealth, 92 S.W.2d 773, 263 Ky. 
613. 

Pa.—Commonwealth v. Szachewicz, 
154 A. 483, 303 Pa. 410. 

Psychopathic personality 
In prosecution for rape on female 
child under age of 12 years, refusal 
to permit accused to show by psychi¬ 
atrist that he had a psychopathic 
personality was not error, where 
psychiatrist in absence of jury stat¬ 


ed that psychopathic personality had 
nothing to do with accused's Intellec¬ 
tual appreciation of difference be¬ 
tween right and wrong or of his abil¬ 
ity to know nature and consequences 
of his acts. 

N.C.—State v. Shackleford, 59 S.E.2d 
825, 232 N.C. 299. 

95. Ark.—Robertson v. State, 206 S. 
W.2d 748, 212 Ark. 301. 

Ga.—Rogers v. State, 57 S.E. 227, 128 
Ga. 67, 119 Am.S.R. 364, 10 L.R.A., 
N.S., 999. 

Mo.—State v. Jackson, 142 S.W.2d 
45, 346 Mo. 474. 

Pa.—Commonwealth v. Howell, 13 A. 
2d 521, 338 Pa. 577. 

Commonwealth ex rel. Butler v. 
Banmiller, 20 Pa.Dist. & Co.2d 267, 
9 Chest.Co. 161, affirmed 159 A.2d 
212, 398 Pa. 442. 

16 C.J. p 557 note 68. 

95.5 Md.—Cole v. State, 128 A.2d 
437, 212 Md. 55. 

96, Ala.—Reedy v. State, 20 So.2d 
528, 246 Ala. 363—Coffey v. State, 
14 So.2d 122, 244 Ala. 514—Deloney 
v. State, 142 So. 432, 225 Ala. 65— 
Birchfleld v. State, 115 So. 297, 217 
Ala. 225—Anderson v. State, 95 So. 
171, 209 Ala. 36. 

Winford v. State, 75 So. 819, 16 
Ala.App. 143. 

Cal—People v. Marshall, 289 P. 629, 
209 C. 540. 

Miss.—Way caster v. State, 187 So. 
205, 185 Miss. 25. 

Mo.—State v. Moore, 303 S.W.2d 60— 
State v. Hardy, 225 S.W.2d 693, 357 
Mo. 1169—State v. Murrell, 169 S. 
W.2d 409—State v. Jackson, 142 
S.W.2d 45, 346 Mo. 474—State v. 
Warren, 297 S.W. 397, 317 Mo. 843 
—State v. Tarwater, 239 S.W. 480, 
293 Mo. 273. 

Okl.—Coffeen v. State, 210 P. 288, 
22 Okl.Cr. 212. 

Or.—State v. Wallace, 131 P.2d 222, 
170 Or. 60. 

Wash.—State v. Odell, 227 P.2d 710, 
38 Wash. 4. 

16 C.J. p 557 note 69. 

To both defense and prosecution 
Ala.—Barbour v. State, 78 So.2d 328. 
262 Ala. 297—Mullis v. State, 62 So. 
2d 451, 258 Ala. 309—Smith v. 
State, 57 So.2d 513, 257 Ala. 47- 
Hall v. State, 26 So.2d 566, 248 Ala. | 
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33—Naugher v. State, 1 So.2d 294, 
241 Ala. 91—George v. State, 200 
So. 602, 240 Ala. 632—Grammer v. 
State, 196 So. 268, 239 Ala. 633. 
S.C.—State v. Wells, 161 S.E. 177, 
162 S.C. 509. 

Electroencephalograph tests 

If, in criminal prosecution wherein 
accused pleads insanity, testimony 
concerning electroencephalograph 
tests, together with other expert 
testimony, sufficiently tends to prove 
that at the time of the offense accus¬ 
ed was subject to a compulsion or ir¬ 
resistible impulse by reason of ab¬ 
normality of his brain, such testimo¬ 
ny should be received in evidence, 
since even under the right-wrong 
test for insanity, no evidence should 
be excluded which reasonably tends 
to show mental condition of accused 
at the time of the offense. 

Wis.—State v. Carlson, 93 N.W.2d 
354, 5 Wis.2d 595. 

97. Ala.—Hembree v. State, 110 So. 
171, 21 Ala.App. 577, certiorari de¬ 
nied 110 So. 172, 215 Ala. 246. 

Evidence not admissible on separate 
trial of guilt Issue 

(1) Proceeding under Criminal 
Code to determine whether accused 
is insane is a “civil proceeding/ 1 but 
forms no part of a hearing on the 
criminal charge, and evidence con¬ 
cerning it Is not competent on the 
trial of the criminal charge. 

Ill.—People v. Cornelius, 65 N.E.2d 
439, 392 Ill. 599, appeal transferred, 
see 74 N.E.2d 900, 332 Ill.App. 271. 

(2) Under California law, evidence 
tending to show legal insanity Is not 
admissible at first stage of trial. 

U.S.—Rupp v. Teets, D.C.Cal., 117 P. 

Supp. 376, appeal dismissed 214 P. 
2d 312, certiorari denied 75 S.Ct. 
91, 348 U.S. 865, 99 L.Ed. 682. 

(3) In prosecution for fir§t degree 
robbery and assault with intent to 
commit murder, proffered testimony 
that accused suffered from a mental 
ailment sometimes resulting in a loss 
of consciousness and akin to insanity 
was not admissible on guilt issue un¬ 
der statute. If ailment was such that 
accused was Insane or partially in¬ 
sane, or if evidence related to an al¬ 
leged subnormal mental condition. 
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and material to the issue of accused's mental condi¬ 
tion at the time of the commission of the act 
charged ; 97 - 5 and to be admissible the evidence must 
reasonably justify an inference of insanity , 98 the 
scope of inquiry being subject to the discretion of the 
court . 98 * 5 

Time limits on scope of inquiry . The law does 
not fix any limit of time within which the inquiry 
as to the mental condition of accused is to be 
directed , 99 but leaves the matter within the sound 
legal discretion of the trial court , 1 to be exercised 
with due regard to the particular conditions of each 
case , 1 * 5 a wider range as to time being allowed in 
the case of temporary insanity or insanity inter¬ 
rupted by lucid intervals than where the insanity 


is of a more continuous and permanent character. 1 * 1 ® 
The facts admitted in evidence, however, must be 
restricted to those which have some tendency to 
show the mental condition of accused at the time 
of the commission of the act charged , 2 that being the 
ultimate fact to be proved , 3 rather than the cause of 
his insanity or the time when he became insane . 4 

Some authorities state the rule generally and 
comprehensively to be that evidence of accused's 
acts, conduct, statements, and condition, before, at 
the time of, and subsequent to the doing of the act 
charged is admissible, where it has any tendency 
to throw light on the condition of his mind at the 
time of the commission of the act charged . 5 


Cal.—People v. Brown, 110 P.2d 1059, 
43 C.A.2d 430. 

(4) Separate trial of Issue of in¬ 
sanity see infra $ 940. 

97.5 Mo.—State v. Moore, 303 S.W. 
2d 60. 

Commission of bigamy 
In robbery prosecution, testimony 
that accused had committed bigamy 
shortly before the robbery was prop¬ 
erly excluded as irrelevant to prove 
insanity. 

Tex.—Castoreno v. State, 208 S.W.2d 
563, 151 Tex.Cr. 379. 

98. Okl.—Lee v. State, 234 P. 654, 
30 Okl.Cr. 14. 

Solvency of company 
Evidence of solvency at time of 
trial, of company which received 
funds obtained by forged trust deed, 
was properly excluded on issue of 
insanity where financial condition at 
time of receipt of funds was per¬ 
mitted to be shown. 

Mo.—State v. Douglas, 278 S.W. 1016, 
312 Mo. 373. 

98J> Ala.—Barbour v. State, 78 So. 
2d 328, 262 Ala. 297—Mullis v. 
State, 62 So.2d 451, 258 Ala. 309. 

Osborn v. State, 6 So.2d 461, 30 
AIa.App. 386. 

Mo.—State v. Moore, 303 S.W.2d 60. 

99. Ala.—Barbour v. State, 78 So.2d 
328, 262 Ala. 297—George v. State, 
200 So. 602. 240 Ala. 632. 

Miss.—Waycaster v. State, 187 So. 
205, 1S5 Miss. 25. 

Mo.—State v. Jackson. 142 S.W.2d 45. 
346 Mo. 474—Corpus Juris cited in 
State v. Tarwater, 239 SW. 480, 
486, 293 Mo. 273. 

Mont.—State v. Crowe, 102 P. 579, 39 
Mont. 174, 18 Ann.Cas. 643. 

Or.—State v. Wallace, 131 P.2d 222, 
170 Or. 60. 

Whole life 

cl) Accused, by entering plea of 
insanity, opened up his whole life to 
inquiry. 

Wyo.—State v. Biggie, 298 P.2d 349, 
76 Wyo. 1, rehearing denied 300 


P.2d 567, 76 Wyo. 1, certiorari de¬ 
nied Biggie v. State of Wyoming, 
77 S.Ct. 384, 352 U.S. 981, 1 L.Ed.2d 
366. 

(2) While not every act of the par¬ 
ty's life is relevant to issue raised by 
a plea of insanity, every act which 
throws light on the inquiry as to his 
mental capacity at the time in issue 
is relevant to the inquiry. 

Ala.—Benton v. State, 18 So.2d 423, 
31 AIa.App. 338, certiorari denied 
18 So.2d 428, 245 Ala. 625. 

Letter written two years after of¬ 
fense 

Where accused pleaded that he was 
[ insane at time offense was commit- 
[ ted, a letter written by accused near¬ 
ly two years subsequently was prop¬ 
erly admitted in evidence on ques¬ 
tion of insanity. 

U.S.—Robinson v. U. S., C.CA..Ky., 
144 F.2d 392, certiorari denied 65 S. 
Ct. 311, 323 U.S. 789, 89 L.Ed. 629, 
affirmed 65 S.Ct. 666, 324 U.S. 282, 
89 L.Ed. 944, rehearing denied 65 
S.Ct. 910, 324 U.S. 889, 89 L.Ed. 
1437, rehearing denied 65 S.Ct. 
1401, 325 U.S. 895, 89 L.Ed. 2006, 
rehearing denied 66 S.Ct. 86, 326 
U.S. 807, 90 L.Ed. 491. 

1. Ala.—Barbour v. State, 78 So.2d 
328, 262 Ala. 297. 

Benton v. State, 18 So.2d 423, 31 
Ala.App. 338, certiorari denied 18 
So.2d 428, 245 Ala. 625—Osborn v. 
State, 6 So.2d 461, 30 Ala.App. 386. 
Colo.—McGonigal v. People, 220 P. 
1003, 74 Colo. 270. 

D.C.—Hart v. U. S., 130 F.2d 456, 76 
U.S.App.D.C. 193. 

Or.—State v. Wallace, 131 P.2d 222, 
170 Or. 60. 

S.C.—State v. Wells, 161 S.E. 177, 162 
S.C. 509. 

16 C.J. p 557 note 71. 

Discretion not abused by exclusion 
S.C.—State v. Wells, supra. 

15 Cal.—People v. Mallette, 102 P. 
2d 1084, 39 C.A.2d 294. 

1*10 CaL—People v. Mallette, supra. 
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2. Ala.—Benton v. State. 18 So.2d 
423, 31 Ala.App. 338, certiorari de¬ 
nied 18 So.2d 428, 245 Ala. 625. 

Miss.—Waycaster v. State, 187 So. 
205, 185 Miss. 25. 

Mo.—State v. Jackson, 142 S.W.2d 45, 
346 Mo. 474—Corpus Juris cited In 
State v. Tarwater, 239 S.W. 480, 
486, 293 Mo. 273. 

16 C.J. p 557 note 72. 

Comparison of the mentality of ac¬ 
cused with that of a child is not a 
valuable criterion for measuring the 
responsibility of accused for his act 
Conn.—State v. Wade, 113 A. 458, 96 
Conn. 238. 

Proof of prior similar offense 

Although accused pleaded that he 
had acted under insane impulse of 
kleptomania, it was not error to ex¬ 
clude proof offered by accused that 
he had previously pleaded guilty to 
other charges of larceny, been sen¬ 
tenced therefor, and paroled. 

Iowa.—State v. Bogossian, 200 N.W. 
586, 198 Iowa 972. 

3. Mo.—State v. Tarwater, 239 S. 
W. 480, 293 Mo. 273. 

4. Mo.—State v. Morris, 172 S.W. 
603, 263 Mo. 339. 

5. Ala.—Barbour v. State, 78 So.2d 
328, 262 Ala. 297—Peoples v. State, 
58 So.2d 599, 257 Ala. 295—Smith v. 
State, 57 So.2d 513, 257 Ala. 47— 
Parvin v. State, 26 So.2d 573, 248 
Ala. 704—Hall v. State, 26 So.2d 
566, 248 Ala. 33—Naugher v. 
State, 1 So.2d 294, 241 Ala. 91— 
George v. State, 200 So. 602, 240 
Ala. 632—Grammer v. State, 196 
So. 268, 239 Ala. 633. 

Benton v. State, 18 So.2d 423, 31 
Ala.App. 338, certiorari denied 18 
So.2d 428, 245 Ala. 625. 

Ark.—McCully v. State, 217 S.W. 453, 
141 Ark. 450. 

Cal.—People v. Dennis, App., 2 CaL 
Rptr. 393. 

D.C.—Lyles v. U. S., 254 F.2d 725, 103 
U.S.AppJD.C. 22 certiorari denied 
78 S.Ct. 997, 356 U.S. 961, 2 L.Ed.2d 
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§ 620 ( 2 ).-Particular Circumstanc¬ 

es 

The relevancy and admissibility of evidence on the 
Issue of insanity have been determined with respect to 
various matters, Including the prior or subsequent In¬ 
sanity of the accused, his mental condition prior or sub¬ 
sequent to the crime, his acts and conduct before and 
after the criminal act, and his spoken and written words. 

Applying the general rules governing the rele¬ 
vancy and admissibility of evidence on the issue 
of the insanity of the accused person, discussed supra 
§ 620(1), matters which are relevant and admissible, 
provided they are within the limits already stated, 


include the prior 6 or subsequent 7 insanity of ac¬ 
cused, provided that the times are not remote in 
relation to each other, 7 - 5 and that the evidence 
justifies a reasonable presumption of the existence 
of insanity at the time of the crime; 8 and his mental 
condition prior 9 and subsequent 10 to the crime, pro¬ 
vided the time is not unreasonably far removed from 
the time of the offense. 10 * 5 

Evidence which has been held admissible as rele¬ 
vant, when within the stated limits, also include the 
acts and conduct of accused 11 at the time of, 12 and 
within a reasonable time before 13 and after, 14 the 


1067—Hart v. U. S., 130 F.2d 456, 
76 U.S.App.D.C. 193. 

Ind.—Kallas v. State, 83 N.E.2d 769, 
227 Ind. 103, certiorari denied 69 S. 
Ct. 744, 336 U.S. 940, 93 L.Ed. 1098. 
Mi SS .—Waycaster v. State, 187 So. 
205, 185 Miss. 25. 

Mo.—State v. Hardy, 225 S.W.2d 693, 
357 Mo. 1169—State v. Jackson, 142 

S.W.2d 45, 346 Mo. 474. 

Or.—State v. Garver, 225 P.2d 771, 
190 Or. 291, 27 A.L.R.2d 105—State 
v. Wallace, 131 P.2d 222, 170 Or. 
60. 

Pa.—Commonwealth v. Williams, 160 
A. 602, 307 Pa. 134. 

Tex.—Earles v. State, 84 S.W.2d 235, 
128 Tex.Cr. 663. 

Wash.—State v. Odell, 227 P.2d 710, 
38 Wash. 4. 

16 C.J. p 557 note 76. 

“When the insanity of a person is 
in issue, his conversations, acts, and 
declarations inconsistent with his 
sanity may be shown.” 

Okl.—Coffeen v. State, 210 P. 288, 
291, 22 Okl.Cr. 212. 

“Evidence of anything* and every¬ 
thing which at least in some sub¬ 
stantial way would have a tendency 
to show that the nervous organiza¬ 
tion was affected is admissible.” 

Mo.—State v. Porter, 111 S.W. 629, 
534, 213 Mo. 43, 64, 127 Am.S.R. 589. 

Evidence showing basis for insanity 

Evidence bearing on accused's 
state of mind before, at the time of, 
and after the commission of the of¬ 
fense, and showing a basis for insan¬ 
ity, is admissible. 

Pa.—Commonwealth v. Williams, 160 
A, 602, 307 Pa. 134. 

Illness and Injuries 

Competent and credible evidence 
that accused’s mind may have been 
weakened by sickness and injuries 
should be received under plea of in¬ 
sanity. 

Pa.—Commonwealth v. Williams, su¬ 
pra. 

6 . Colo.—McGonigal v. People, 220 
P. 1003, 74 Colo. 270. 

Ky.—Sharp v. Commonwealth, 215 S. 
W.2d 983, 308 Ky, 765, 


Pa.—Commonwealth v. Williams, 160 
A. 602, 307 Pa. 134. 

16 C.J. p 557 note 77. 

7. Colo.—McGonigal v. People, 220 
P. 1003, 74 Colo. 270. 

Ky.—Sharp v. Commonwealth, 215 S. 

W.2d 983, 308 Ky. 765. 

N-T.—People v. Hill, 195 3ST.T.S.2d 
295, 9 A.D.2d 451. 

At time of trial 

Evidence of accused’s insanity at 
the time of his trial is admissible to 
prove prior insanity relied on. 

Cal.—People v. Kirby, 114 P. 794, 15 
C.A. 264. 

7.5 N.T.—!People v. Hill, 195 N.Y.S. 
2d 295, 9 A.D.2d 451. 

8. Colo.—McGonigal v. People, 220 
P. 1003, 74 Colo. 270. 

9. Ark.—McCully v. State, 217 S.W. 
453, 141 Ark. 450. 

D.C.—Blunt v. U. S. f 244 F.2d 355, 
100 U.S.App.D.C. 266. 

Mo.—State v. Warren, 297 S.W. 397, 
317 Mo. 843. 

Pa.—Commonwealth v. Williams, 160 
A. 602, 307 Pa. 134. 

16 C.J. p 557 note 78. 

Beoords of state school 
In prosecution for rape, testimony 
of superintendent of state school for 
mental deficients, as to records of 
accused while an inmate of such 
school before commission of crime, 
was admissible on question of ac¬ 
cused’s insanity at time of crime. 
Ala.—Hall v. State, 26 So.2d 566, 248 
Ala. 33. 

10. Ark.—McCully v. State, 217 S. 
W. 453, 141 Ark. 450. 

Conn.—Taborsky v. State, 116 A.2d 
433, 142 Conn. 619. 

D.C.—Blunt v. U. S., 244 F.2d 355, 100 
U.S.App.D.C. 266. 

16 C.J. p 557 note 79. 

Condition at time of trial 
Whether accused pleading insanity 
“has” power to distinguish between 
right and wrong was held properly 
excluded. 

Ala.—Waters v. State, 119 So. 248, 
22 Ala.App. 644. 

At time of confession 
Where the defense is insanity, it 
is competent to show whether ac¬ 
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cused was sane or insane at the time 
that he made an alleged confession. 
Miss.—Bishop v. State, 52 So. 21, 96 
Miss. 846. 

10.S D.C.—Blunt v. U. S., 244 F.2d 
355, 100 U.S.App.D.C. 266. 

Crime committed long before trial 
Excluding evidence tending to 
show accused’s state of mind at trial 
was held proper, where offense was 
committed about five years previ¬ 
ously. 

Cal.—People v. Phillips, 283 P. 821, 
102 C.A. 705. 

11. Ga.—Cochran v. State, 91 S.E. 
2d 601, 212 Ga. 245. 

Miss.—Johnson v. State, 77 So.2d 824, 
223 Miss. 167. 

Okl.—Coffeen v. State, 210 P. 288, 22 
Okl.Cr. 212. 

S.C.—State v. Wells, 161 S.E. 177, 
162 S.C. 509. 

12. Cal.—People v. Willard, 89 P. 
124, 150 C. 543. 

People v. Zwick, 290 P. 69, 107 C. 
A. 190. 

Ga.—Cochran v. State, 91 S.E.2d 601, 
212 Ga. 245. 

N.J.—State v. Scelfo, 156 A.2d 714, 
58 N’.J.Super. 472. 

Tex.—Earles v. State, 84 S.W.2d 235, 
128 Tex.Cr. 663. 

13. Ga.—Cochran v. State, 91 S.E.2d 
601, 212 Ga. 245. 

Mass.—Commonwealth v. Sheppard, 
48 N.E.2d 630, 313 Mass. 590. 

Mo.—State v. Warren, 297 S.W. 397, 
317 Me. 843. 

Tex.—Earles v. State, 84 S.W.2d 235, 
128 Tex.Cr. 663. 

16 C.J. p 557 note 81. 

Unusual and eccentric conduct 

Testimony of tailor as to instabili¬ 
ty of accused in selection of cloth¬ 
ing was held admissible under plea 
of insanity. 

Mo.—State v. Warren, 297 S.W. 397, 
317 Mo. 843. 

14. Ala.—Hall v. State, 26 So.2d 566, 
248 Ala. 33. 

Ga.—Cochran v. State, 91 S.E.2d 601, 
212 Ga. 245. 

Tex.—Bingham v. State, 275 S.W.2d 
819, 161 Tex.Cr. 204—Earles v. 
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alleged criminal act; his spoken words, including 
conversations, exclamations, declarations, 15 and his 
manner of speech; 16 letters 17 and books written by 
him; 18 and his appearance. 19 

Other matters which have been held admissible 
include the fact that accused had been subject to 
epileptic fits 20 or to insomnia and nervousness; 21 
his coolness and unconcern after the commission of 
the crime; 22 his efforts to escape; 23 his appearance 
and conduct while testifying 24 and during the trial; 25 
and the enormity, or hideous and unnatural charac¬ 
ter, of the crime and the absence of motive. 26 

Where the defense is insanity, accused has the 
right to introduce evidence of his present sanity. 27 

§ 620(3),-Adjudication as to San¬ 

ity 

While there is some authority to the contrary, an 
adjudication of sanity or Insanity prior or subsequent to 
the offense has been deemed relevant and admissible, 


22A C.J.S. 

provided that the time of such adjudication bears some 
relation to the accused's condition of mind at the time of 
the crime. 

Except as appears below, an adjudication of san¬ 
ity 28 or insanity 29 subsequent to the offense has 
been deemed relevant and admissible, as has an ad¬ 
judication of insanity prior to the offense, 29 - 6 pro¬ 
vided the time of the adjudication bears such rela¬ 
tion to accused’s condition of mind at the time of 
the crime as to be worthy of consideration with 
respect thereto. 29 - 10 However, this is not so as to 
an adjudication of incompetency rendered long be¬ 
fore the commission of the offense of a character 
having no substantial bearing on accused’s mental 
condition at the time of the offense. 30 

In some jurisdictions a finding as to accused’s 
sanity or insanity after the commission of the of¬ 
fense as at a preliminary hearing, is inadmissible at 
the trial either for or against accused on the issue 
of insanity at the time of the offense, 31 particularly 


State, 84 S.W.2d 235, 128 Tex.Cr. 
663. 

16 C.J. p 557 note 82. 

15. Ga.—Cochran v. State, 91 S.E.2d 
601, 212 Ga. 245. 

Miss.—Johnson v. State, 77 So.2d 824, 
223 Miss. 167. 

Okl.—Colleen v. State, 210 P. 288, 22 
OkI.Cr. 212. 

S.C.—State v. Wells, 161 S.E. 177, 
162 S.C. 509. 

Wash.— Corpus Juris Secundum quot¬ 
ed in State v. Williams, 209 P.2d 
331, 338, 34 Wash.2d 367. 

16 C.J. p 557 note 83. 

Confessions 

Declarations of accused occurring 1 
within a reasonable time before or 
after the commission of the alleged 
act are admissible in proof of his 
mental condition at the time of the 
offense even though the declarations 
amount to confessions of crime 
charged or of other crimes. 

Cal.—People v. David, 86 P.2d 811, 12 
C.2d 639. 

16. Okl.—Coffeen v. State, 210 P. 
288, 22 OkI.Cr. 212. 

S.C.—-State v. Wells, 161 SJ3L 177, 
162 S.C. 509. 

Wash.— Corpus Juris Secundum quot¬ 
ed in State v. Williams, 209 P.2d 
331, 338, 34 Washed 367. 

17. Ind.—Blume v. State, 56 N.E. 
771, 154 Ind. 343. 

16 C.J. p 557 note 84. 

Decision to plead insanity 

Letter which was written by ac¬ 
cused while in jail stating his deci¬ 
sion to plead insanity and asking ad¬ 
dressee to secure witnesses to tes¬ 
tify to that end, and which was in¬ 
troduced in evidence on question of 
insanity alone, was not incriminatory 


of the murder charged and was prop¬ 
erly admitted. 

Tex.—Jones v. State, 243 S.W.2d 848, 
156 Tex.Cr. 475. 

18. TT.S.—1U. S. v. Sharp, C.C.Pa., 27 

F.Cas.No.l6,264, Pet.C.C. 118. 

Mo.—State v. Kring, 64 Mo. 591. 

18. Okl.—Coffeen v. State, 210 P. 
288, 22 OkI.Cr. 212. 

20. Iowa.—State v. Wright, 84 N. 
W. 541, 112 Iowa 436. 

16 C.J. p 557 note 86. 

21. Ala.—Boswell v. State, 63 Ala. 
307, 35 Am.R. 20. 

22. Ark.—Green v. State, 43 S.W. 
973, 64 Ark. 523. 

Ill.—Hopps v. People, 31 Ill. 385, 83 
Am.D. 231. 

23. U.S.—U. S. v. Shults, C.C.Ohio, 
27 F.Cas.No.l 6,28 6, 6 McLean 121. 

Insanity as explanation of flight see 
infra § 625. 

24. Pa.—Commonwealth v. Bucci- 
eri, 26 A. 228, 153 Pa. 535. 

25. Tex.—Moore v. State, 78 S.W.2d 

189, 127 Tex.Cr. 637—Lane v. 

State, 129 S.W. 353, 59 Tex.Cr. 
595. 

26. Pa.—Commonwealth v. Buccieri, 
26 A 228, 153 Pa. 535. 

Tex.—Sagu v. State, 248 S.W. 390, 94 
Tex.Cr. 14. 

27. N.T.—People v. Baker, 110 N. 
Y.S. 848, 59 Misc. 359. 

28. Ohio.—Bradshaw v. State, 166 N. 
E. 701, 31 Ohio App. 458. 

29. Ark.—Corpus Juris cited in 

Poole v. State, 207 S.W.2d 725, 727, 
212 Ark. 746. 

Ky.—Smedley v. Commonwealth, 127 
S.W. 485, 129 S.W. 547, 138 Ky. 1. 
N.C.—State v. Duncan, 93 S.E.2d 421, 
244 N.C. 374. 


Tenn.—Bond v. State, 165 S.W. 229, 
129 Tenn. 75. 

29.5 Ark.—Poole v. State, 207 S.W. 

2d 725, 727, 212 Ark. 746. 

Mo.—State v. St. Clair, 262 S.W.2d 
25, 40 A.L.R.2d 903. 

N.C.—State v. Duncan, 93 S.E.2d 421, 
244 N.C. 374. 

29.10 N.C.—State v. Duncan, supra. 
Evidence held inadmissible 

Statute providing for a preliminary 
investigation of the sanity of one 
charged with a capital offense does 
not authorize the introduction in ev¬ 
idence on issue of insanity of the 
report of the lunacy commission 
made a long time after commission 
of the offense. 

Ala.—Benton v. State, 18 So.2d 423, 
31 Ala.App. 338, certiorari denied 
18 So.2d 428, 245 Ala. 625. 

30. Ky.—Hornsby v. Common¬ 
wealth, 92 S.W.2d 773, 263 Ky. 613. 

Incompetency to manage estate 
In prosecution for storehouse 
breaking, exclusion of judgment that 
accused was incompetent to man¬ 
age his estate, which had been en¬ 
tered nine years before trial, was 
not prejudicial error, where accused 
had asserted alibi defense and made 
no claim that he was insane at time 
of commission of crime or of trial 
therefor, such adjudication having 
no substantial bearing or effect on 
accused's mental condition at time of 
offense. 

Ky.—Hornsby v. Commonwealth, su¬ 
pra. 

31. Ga.—Curtis v. State, 35 S.E.2d 
310, 72 Ga.App. 857—McKenzie v. 
State, 33 S.E.2d 539, 72 Ga.App. 208 
—Murphy v. State, 28 S.E.2d 198, 
70 Ga.App. 387. 
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where the state was not a party to the proceeding, 31 * 5 
although, if properly connected up, the condition of 
accused on the day of the inquisition, whether be¬ 
fore or after the commission of the crime, may be 
shown by the witnesses testifying at the inquisi¬ 
tion. 31 * 10 

While a certificate of admission of a patient to an 
insane asylum has been held not to attest the pa¬ 
tient’s legal responsibility for criminal acts, since 
the proceedings are ex parte, and is therefore not 
admissible to establish the defense of insanity in a 
criminal proceeding, 31 * 15 it has also been held that 
evidence that accused had been committed to a 
school for the feeble-minded by a juvenile court is 
admissible to prove his claim of mental incapac¬ 
ity. 31 * 20 

§ 620(4).-Circumstances Causing 

Insanity 

Evidence of circumstances calculated to cause or In¬ 
duce insanity is admissible where there is other evidence 
of a diseased mental condition. The truth or falsity of 
Information coming to the accused which allegedly caused 
the Insanity is irrelevant, If the accused had good-faith 
belief in its truth. 

When a condition of insanity or temporary insan¬ 
ity is claimed to have existed as a defense to a 
criminal charge, its cause and the events which 
created it are obviously material to the inquiry into 


CRIMINAL LAW §§ 620(3)-620(4) 

the existence of the claimed disability. 31 * 50 Ac¬ 
cordingly, evidence of circumstances calculated to 
induce insanity is admissible, provided some further 
foundation for probability be laid by other evidence 
that there was a diseased mental condition. 32 Only 
evidence of circumstances calculated to cause or in¬ 
duce insanity should be admitted under a plea of in¬ 
sanity in such a case, and evidence unrelated to ac¬ 
cused’s state of mind or its cause is inadmissible. 33 
To prove the cause of insanity pleaded in defense 
evidence unrelated thereto, or of inconsequential 
conversations, should not be admitted. 34 

It has been said that no rule can be formed which 
would be applicable in all cases in determining the 
admissibility of such evidence, the trial court be¬ 
ing the judge of admissibility under the circum¬ 
stances. 35 The evidence must be such that a person 
of average intelligence would be warranted in be¬ 
lieving that the circumstances would have a tendency 
to unseat reason. 36 

Where there is evidence tending to establish the 
defense of insanity, facts which might cause or ag¬ 
gravate such condition is admissible. 37 Thus, evi¬ 
dence is admissible to show that shortly before the 
act for which accused is being prosecuted he had 
received information which might naturally and rea¬ 
sonably have affected his mental poise to such an ex¬ 
tent as to render him legally irresponsible while act- 


111 .—People v. Bechtel, 130 N.E. 728, 
297 Ill. 312. 

Okl.—Cook v. State, 164 P.2d 652, 81 
Okl.Cr. 337—Ex parte Gilbert, 111 
P.2d 205, 71 Okl.Cr. 268. 

16 C.J. p 558 note 4. 

Verdict of jury, in preliminary 
hearing to determine whether he has 
become insane since he was indicted, 
that accused was not feeble-minded 
is not competent as evidence against 
him on hearing of indictment. 

Ill.—People v. Reck, 64 lST.E.2d 526, 
392 Ill. 311, certiorari denied 66 
S.Ct. 1015, 328 U.S. 841, 90 L.Ed. 
1616, certiorari denied 67 S.Ct. 
1742, 331 U.S. 855, 91 L.Ed. 1862. 
31.5 No opportunity to cross-exam¬ 
ine or rebut 

Where the state was not a party 
to inquisition and had no opportunity 
to cross-examine witnesses or rebut 
their testimony, a copy of the inqui¬ 
sition finding accused insane a month 
after crime was committed was prop¬ 
erly excluded. 

Ga.—Murphy v. State, 28 S.E.2d 198, 
70 Ga.App. 387. 

31.10 Ga.—Murphy v. State, supra. 
31.15 Ala.—Grissom v. State, 30 So. 
2d 19, 33 Ala.App. 23, certiorari de¬ 
nied 30 So.2d 26, 249 Ala. 125. 

31.20 Mo.—State v. Lora, 305 S.W. 
2d 452. 


31.50 U.S.—Carpenter v. U. S., C.A 
Va., 264 F.2d 565, certiorari denied 
79 S.Ct. 1459, 360 U.S. 936, 3 L.Ed. 
2d 1548. 

32. Ala.—Barnes v. State, 14 So. 2d 
242, 31 AIa.App. 187, certiorari de¬ 
nied 14 So.2d 246, 244 Ala. 597. 

Pa.—Commonwealth v. Williams, 160 
A. 602, 307 Pa. 134. 

Emotional relation of parties in¬ 
volved whether through family rela¬ 
tionships or otherwise, should be 
considered on question of accused’s 
insanity. 

Pa.—Commonwealth v. Williams, su¬ 
pra. 

33. Pa.—Commonwealth v. Williams, 
supra. 

Items of duties of accused 

On issue of insanity, court did not 
err in refusing to permit accused to 
prove specific items of duty per¬ 
formed by him as secretary of loan 
association revealing entirely irrele¬ 
vant facts. 

Mo.—State v. Douglas, 278 S.W. 1016, 
312 Mo. 373. 

Contents of letters 

In kidnapping prosecution, where 
it appeared that foundation laid for 
introduction of letters from accused’s 
wife to accused as exhibits was that 
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cessation of letters from wife had had 
a disturbing effect on accused who 
claimed that he was temporarily in¬ 
sane and it did not appear that ac¬ 
cused was seeking to prove by the 
letters that the contents thereof were 
such as to disturb his mental condi¬ 
tion, it would not have been error to 
exclude letters even if accused had 
made proper offer. 

U.S.—U. S. v. Dressier, C.C.A.I11., 112 
F.2d 972. 

Hormonal Imbalance 
Ind.—Foster v. State, 52 NT.E.2d 358, 
222 Ind. 133. 

34. Pa.—Commonwealth v. Williams, 
160 A. 602, 307 Pa. 134. 

35. Pa.—Commonwealth v. Williams, 
supra. 

36. Pa.—Commonwealth v. Williams, 
supra. 

Evidence too remote 
Defense being insanity, evidence 
as to accused’s inclination to over¬ 
work eleven years before forgery 
was committed was properly ex¬ 
cluded as too remote. 

Mo.—State v. Douglas, 278 S.W. 1016, 
312 Mo. 373. 

37. Ill.—People v. Moor, 189 NJEL 
318, 355 Ill. 393. 



§§ 620(4)-620(5) CRIMINAL LAW 

ing under its influence; 37 * 5 but if the plea of insanity 
is based on the good-faith belief by accused in the 
truth of information coming to him and causing 
insanity, the truth or falsity of such information is 
irrelevant, 38 

Insanity caused by use of intoxicating liquor or 
drugs . Testimony tending to show that excessive 
drinking by accused always had the effect of pro¬ 
ducing a condition of insanity after the immediate 
effects of his intoxication had left him is admissi¬ 
ble, 39 Under a statute providing that temporary 
insanity caused by voluntary intoxication is no de¬ 
fense to a crime, discussed supra § 66, evidence of the 
inordinate use of intoxicating liquor, narcotics, or 
other drugs is admissible only on the question of 
whether the use of such liquor or drugs was vol¬ 
untary and not for medicinal purposes, and whether 
such use resulted in a permanent derangement rather 
than a mere temporary one. 40 

§ 620(5).-Hereditary Insanity 

On the ground that hereditary insanity is, of itself, 
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not proof, but merely circumstantial evidence to corrobo¬ 
rate other and more direct proof of the accused's in¬ 
sanity, evidence of insanity In the family of the accused 
is admissible on the issue of his insanity, if there is in¬ 
dependent proof to show that he is insane, but not other¬ 
wise. 

Where there is other and independent evidence 
showing the insanity of the accused person, evidence 
of insanity in his family may be relevant and ad¬ 
missible on such issue; 41 but evidence as to insanity 
in the family is inadmissible in the absence of such 
independent evidence. 42 The reason for this rule 
is that hereditary insanity is, of itself, not proof, but 
merely circumstantial evidence to corroborate other 
and more direct proof of the insanity of accused. 43 

Under this rule, evidence of the insanity of blood 
relatives in the ancestral line, 43 * 5 either direct or 
collateral, 44 is admissible in corroboration of other 
evidence. However, it has been held that evidence 
of insanity of collateral kindred is not relevant 45 
unless there is proof that such insanity was inherited 
from a common ancestor, 46 although other cases 
have held that the insanity of a brother or sister may 


37.5 III.—People v. Moor, supra. 

Wife’s immoral relations with, vic¬ 
tim 

Ala.—Barnes v. State, 14 So.2d 242, 
31 Ala.App. 187, certiorari denied 
14 So.2d 246, 244 Ala. 697. 

38. Ky.—Choate v. Commonwealth, 
195 S.W. 1080, 175 Ky. 427. 

Wash.—State v. Albutt, 169 P. 584, 
585, 99 Wash. 253. 

“Under such circumstances the 
transaction must be surveyed from 
his viewpoint. If he in good faith 
believed the communication to be 
true, to him it became a reality. 
The mental condition of the accused 
when the act charged was commit¬ 
ted is the sole issue. As the defend¬ 
ant's state of mind could not pos¬ 
sibly have been influenced by facts 
of which he had no knowledge, 
clearly evidence of the existence or 
nonexistence of such facts would 
shed no light upon the subject/* 
Wash.—State v. Albutt, supra. 

Proof of Insanity by hearsay, repu¬ 
tation, or notoriety see infra § 
724. 

Uncontrollable Impulse 

Where, on defense of uncontrol¬ 
lable impulse, there is proof of the 
existence of the impulse and the 
causes thereof, accuracy of informa¬ 
tion coming to accused and consti¬ 
tuting one of the causes is properly 
excluded, only the fact that accused 
had such information being material. 
Mont.—State v. Sheldon, 169 P. 37, 54 
Mont. 185. 

Corroborating testimony irrelevant 
In prosecution for mayhem com- 
mitied upon one whom accused 


thought to have been unduly Inti¬ 
mate with his wife, defense being 
Insanity induced in accused by re¬ 
ceipt of information as to wife’s in¬ 
fidelity, trial court properly refused 
to admit testimony of witnesses 
that at various times and places 
they saw accused’s wife and assault- 
ed person in compromising situa¬ 
tions, even if corroborating the 
truth of information coming to ac¬ 
cused. 

Ky.—Choate v. Commonwealth, 195 
S.W. 1080, 176 Ky. 427. 

39. Ark.—Martin v. State, 139 S.W. 
1122, 100 Ark. 189. 

40. Cal.—People v. Lim Dum Dong, 
78 P.2d 1026, 26 CA.2d 135. 

Applicability of statute 

The statute, limiting the purpose 
for which evidence of voluntary In¬ 
toxication may be considered by jury, 
applies alike to all forms of invol¬ 
untary intoxication induced by the 
inordinate use of liquor or narcotics, 
and is applicable to temporary de¬ 
rangement of mind caused by the 
excessive use of morphine or co¬ 
caine. 

Cal.—People v. Lim Dum Dong, su¬ 
pra. 

41. N.Y.—People v. Kohlmeyer, 31 
N.E.2d 490, 284 N.Y. 366. 

Pa.—Commonwealth v. Dale, 107 A. 

743, 264 Pa. 362, 6 A.L.R. 1482. 

Tex.—Bouldin v. State, 222 S.W. 555, 
87 Tex.Cr. 419. 

Utah.—Corpus Juris cited in State v. 
Green, 40 P.2d 961, 965, SC Utah 
192. 

W.Va.—State v. Price, 115 S.E. 393, 
92 W.Va. 542. 

16 C.J. p 557 note 94. 
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42. Ga.—Pierce v. State, 90 S.E.2d 
417, 212 Ga. 88—Hackney v. State, 
55 S.E.2d 704, 206 Ga. 64. 

Pa.—Commonwealth v. Dale, 107 A. 

743, 264 Pa. 362, 6 A.L.R. 1482. 
Utah.—State v. Green, 40 P.2d 961, 
86 Utah 192, 

16 C.J. p 558 note 95. 

43. Pa.—Commonwealth v. Dale, 107 
A. 743, 264 Pa. 362, 6 A.L.R. 1482. 

43.5 Mo.—State v. Murrell, 169 S. 
W.2d 409. 

44. Ga.— Corpus Juris Secundum cit¬ 
ed in Curtis v. State, 35 S.E.2d 310, 
312, 72 Ga.App. 857. 

N.Y.—People v. Kohlmeyer, 31 N.E. 

2d 490, 284 N.Y. 366. 

Pa.—Commonwealth v. Dale, 107 A. 

743, 264 Pa. 362, 6 A.L.R. 1482. 
Tex.—Watson v. State, 273 S.W.2d 
879, 161 Tex.Cr, 5. 

Half-brother of accused’s father 
Where defense was insanity, the 
fact that the half-brother of accus¬ 
ed’s father was of a weak mind was 
provable. 

Tex.—Pruitt v. State, 225 S.W. 525, 
88 Tex.Cr. 203. 

45. Mo.— Corpus Juris cited in State 
v. Warren, 297 S.W. 397, 403, 317 
Mo. 843. 

16 C.J. p 558 note 98. 

46. Mo.—State v. Warren, 297 S.W. 
397, 317 Mo. 843. 

Suicide alone insufficient 
Death of blood relatives from sui¬ 
cide may not be shown under plea 
of accused's insanity, unless other 
facts are produced showing relatives' 
insanity. 

Mo.—State v. Warren, supra. 
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be shown, to be considered by the jury in connection 
with other evidence. 47 

If the collateral relatives of whose insanity evi¬ 
dence is offered are not too remote in degree, and 
such insanity is of an hereditary nature, the evi¬ 
dence is admissible without proof of insanity in 
the direct ancestral line. 48 To make such evidence 
pertinent, however, there should be some showing 
of the nature and duration of the insanity of such 
relative; 49 and there should be first introduced 
evidence tending to prove that accused is suffer¬ 
ing from insanity of an hereditary or transmis¬ 
sible nature, 60 or that the insanity of the relatives 
is of such nature, 51 the contrary being held in some 
cases, on the ground that insanity is hereditary in 
nature, 52 of which the court takes judicial notice, 
as discussed supra § 538. 

The cause of accused’s insanity is always relevant 
to show that it was not hereditary. 63 

Evidence that when accused’s mother was preg¬ 
nant with him before his birth she nursed an aunt 
who was insane at the time is properly excluded in 
the absence of foundation evidence that such close 
association between a pregnant woman with an in¬ 
sane person would have any effect on the child 
thereafter born. 54 


CRIMINAL LAW §§ €20(5)-620(6) 

Where weakmindedness of a relative of accused 
is testified to, it is germane to such question that he 
was not of sufficient weak mind to require his being 
restrained or charged with insanity. 55 

§ 620(6).-In Rebuttal 

To rebut a claim of Insanity, Inquiry may be made 
Into the mental condition of accused both at the time of 
the crime and at the time of the trial, and evidence to 
disprove evidence of the accused on such Issue or tending 
to prove accused sane is relevant and admissible. 

In accordance with the general rules governing 
the relevancy and admissibility of evidence on the 
issue of the insanity of the accused person, dis¬ 
cussed supra § 620(1), to rebut accused’s claim of in¬ 
sanity, inquiry may be made into the mental condi¬ 
tion of accused both at the time of the crime, 55 and 
subsequently thereto, 56 - 5 and at the time of the 
trial. 57 

In rebuttal the state is entitled to introduce evi¬ 
dence of facts tending to show that accused was 
sane, 58 such as evidence tending to prove a sane 
motive for the crime and an ability to devise and 
execute a deliberate plan. 59 The appearance, acts, 
conduct, and declarations of accused are relevant 
and admissible if they have any tendency to show his 
mental condition when the crime was committed; 60 
and this is true of the appearance, acts, conduct, and 


47. Ark.—Shaeffer v. State, 32 S.W. 
679, 61 Ark. 241. 

Cal.—People v. Marshall, 289 P. 629, 
209 C. 640. 

Mich.—People v. Garhutt, 17 Mich. 
9, 97 Am.D. 162. 

Tenn.—Hagan v. State, 5 Baxt. 615. 

48. Pa.—Commonwealth v. Dale, 107 
A. 743. 264 Pa. 362, 6 A.L.R. 1482. 

49. W.Va.—State v. Price, 115 S.E. 
393, 92 W.Va. 642. 

50. N.Y.—People v. Kohlmeyer, 31 
N.E.2d 490, 284 N.Y. 866. 

Pa.—Commonwealth v. Dale, 107 A. 

743, 264 Pa. 362, 6 A.L.R. 1482. 
W.Va.—State v. Price, 116 S.E. 393, 
92 W.Va. 642. 

51. Pa.—Commonwealth v. Dale, 107 
A. 743, 264 Pa. 362, 6 A.L.R. 1482. 
Hospital records from another state 

relating to Insanity of accused’s 
grandmother were competent to sus¬ 
tain defense that at time of alleged 
robbery accused was suffering from 
a defect of reason preventing him 
from knowing nature and quality of 
the wrong, where there was testi¬ 
mony that insanity of manic de¬ 
pressive type in an ancestor may pre¬ 
dispose descendant to insanity of the 
type of dementia prsecox, and there 
was evidence that accused was suffer¬ 
ing from Insanity of the dementia 
prsecox type and that his ancestor 


suffered from manic depressive type 
of insanity. 

N.Y.—People v. Kohlmeyer, 31 N.E.2d 
490, 284 N.Y. 366. 

52. Miss.—Prewitt v. State, 63 So. 
330, 106 Miss. 82. 

53. Conn.—State v. Hoyt, 47 Conn. 
518, 36 Am.R. 89. 

54. Mo.—State v. McCann, 47 S.W. 
2d 95, 329 Mo. 748. 

55. Tex.—Pruitt v. State, 225 S.W. 
525, 88 Tex.Cr. 203. 

56. Cal.—People v. Lee, 291 P. 887, 
108 C.A. 609. 

56.5 Few days later 
S.C.—State v. Livingston, 105 S.E.2d 
73, 233 S.C. 400. 

57. Cal.—People v. Lee, 291 P. 887, 
888, 108 C.A. 609. 

‘'The mental condition of the ac¬ 
cused at the time of trial may be 
taken into consideration in estab¬ 
lishing his mental condition at the 
time of the commission of the act.” 
Cal.—People v. Lee, supra. 

58. Cal.—People v. David, 86 P.2d 
811, 12 C.2d 639. 

Colo.—Sherrill v. People, 225 P. 840, 
75 Colo. 401. 

Pla.—Blocker v. State, 110 So. 547, 
92 Fla. S78. 

Kan.—Corpus Juris Secundum cited 
in State v. Martin, 265 P.2d 297, 
312, 175 Kan. 373. 
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Wash.—State v. Spangler, 159 P. 810, 
92 Wash. 636. 

16 C.J. p 558 note 6. 

Evidence of a police officer, who 

talked with accused immediately 
after the crime, that accused “seem¬ 
ed all right,” and that “he talked 
rationally,” was admissible to show 
accused’s appearance, emotions, and 
the condition of his mind. 

Ala.—Deloney v. State, 142 So. 432, 
225 Ala. 65. 

Lunacy commission 
Where doctor testified that accused 
was suffering from a progressive 
form of insanity and getting worse, 
it was not error to admit the record 
of lunacy proceedings, held a day or 
two before trial, although over a 
year after the offense, in which ac¬ 
cused was found to be sane. 

Colo.—Sherrill v. People, 225 P. 840* 
75 Colo. 401. 

Good trader 

Where defense was insanity, tes¬ 
timony that witness had found ac¬ 
cused to be a good trader is admissi¬ 
ble. 

Tex.—Kinney v. State, 33 S.W.2d 463, 
116 Tex.Cr. 636. 

59. Cal.—People v. David, 86 P.2d 
811, 12 C.2d 639. 

60. Cal.—People v. Boggs, 82 P.2d 
368, 12 C.2d 27. 
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declarations of accused, not only at the time of the 
crime, 61 but also a reasonable time before and after 
its commission, 62 particularly where the insanity 
sought to be proved is of a temporary character. 63 

While the prosecution may introduce evidence in 
explanation or denial of that offered by accused, 64 
and may show that certain antics of accused in the 
presence of the jury were not evident when he was 
not in view of the jury, 65 it is not limited to an 
explanation or a denial of the particular conduct or 
declarations put in evidence by accused, but may 
offer evidence of other acts or conduct as tending to 
show that he was sane at the time that the act was 
committed, 66 if relating to a time reasonably before 
or after the commission of the crime, 67 the period 
of time over which such an inquiry may be extended 
resting largely in the discretion of the court. 68 

Conduct, acts and statements of accused while 
under arrest or in jail on collateral matters which 
are not incriminating in character are admissible on 
the issue of insanity, 69 as is the demeanor and ap¬ 
pearance of accused during the trial. 70 
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Where evidence of statements made by accused 
relating to the commission by him of an atrocious 
crime is introduced for the purpose of proving that 
the statements were made as a result of insane de¬ 
lusions, the state may introduce evidence of the 
truth of such statements. 71 

The admissibility of an adjudication of sanity or 
insanity either for or against accused is discussed 
supra § 620(3). 

§621. -Intoxication 

Where Intoxication of the accused at time of the 
offense is a material issue, evidence thereof relevant to, 
and confined to, such issue is admissible. 

In so far as the drunkenness of accused when the 
offense was committed is a material issue, in accord¬ 
ance with the rules discussed supra §§ 65-71, evi¬ 
dence relevant to, and confined to, that issue is 
admissible. 72 Accordingly where the existence of 
a particular purpose, motive, or intent is a necessary 
element of the crime charged, evidence of intoxica¬ 
tion is relevant and admissible to assist the jury in 
determining accused’s purpose, motive, or intent, 73 


*61. Cal.—People v. Boggs, supra. 
People v. Rogers, 297 P. 643, 113 
C.A. 1. 

62. Cal.—People v. David, 86 P.2d 
811, 12 C.2d 639—People v. Boggs, 
82 P-2d 368, 12 C.2d 27. 

63. Cal.—People v. David, 86 P.2d 
811, 12 C.2d 639. 

64. Tex.—Henderson v. State, 94 S. 
W.2d 467, 130 Tex.Cr. 409—Bart¬ 
lett v. State, 44 S.W.2d 714, 119 
Tex.Cr. 546. 

16 C.J. p 558 note 7. 

*65. Tex.—Bartlett v. State, 44 S.W. 
2d 714, 119 Tex.Cr. 546—Guer¬ 

rero v. State, 171 S.W. 731, 75 Tex. 
Cr. 558. 

^Feigning insanity 

Jailer's testimony, in robbery 
prosecution, having observed ac¬ 
cused relying on insanity, that ac¬ 
cused did not wobble head in jail 
as in courtroom, was held compe¬ 
tent. 

Tex.—Bartlett v. State, 44 S.W.3d 
714, 119 Tex.Cr. 546, 

66. Cal.—People v. David, 86 P.2d 
811, 12 C.2d 639. 

Okl.—Coffeen v. State, 210 P. 288, 22 
Okl.Cr. 212. 

Wash.—State v. Spangler, 159 P. 

810, 92 Wash. 636. 

67. Cal.—People v. David, 86 P.2d 

811, 12 C.2d 639. 

-68. Cal.—People v. David, supra. 

69. Tex.—Bartlett v. State, 44 S. 
W.2d 714, 119 Tex.Cr. 546—Callo¬ 
way v. State, 244 S.W. 549, 92 Tex. 
Cr. 506. 


Occupation of accused in jail is 
relevant on the issue of insanity. 
La.—State v. Genna, 112 So. 655, 163 
La. 701, certiorari denied Genna 
v. State of Louisiana, 48 S.Ct. 22, 
275 U.S. 522, 72 L.Ed. 405. 

70. Or.—State v. Riley, 30 P.2d 
1041, 147 Or. 89. 

Tex.—Moore v. State, 78 S.W.2d 189, 
127 Tex.Cr. 637. 

71. Ill.—People v. Lowhone, 129 N. 
E. 781, 296 Ill. 391. 

Reason for rule 

Neither depravity of character and 
abandoned habits nor the commis¬ 
sion of an unnatural and atrocious 
crime are in themselves evidence of 
insanity. 

Ill.—People v. Lowhone, supra. 

7 2m Cal.—People v. Avanzi, 77 P.2d 
237, 25 C.A.2d 301. 

16 C.J. p 558 note 13. 

Evidence to prove insanity resulting 
from use of intoxicating liquors 
see supra § 620(4). 

Opinion evidence as to intoxication 
see infra § 866. 

73. Ala.—Brown v. State, 96 So.2d 
197, 39 Ala.App. 149. 

Cal.—People v. Avanzi, 77 P.2d 237, 
25 C.A.2d 301—People v. Goodrum, 
160 P. 690, 31 C.A. 430. 

Ill.—People v. Klemann, 48 N.E.2d 
957, 383 Ill. 236. 

Ind.—Dobbs v. State, 143 N.E.2d 99, 
237 Ind. 119—Brattain v. State, 61 
N.E.2d 462, 223 Ind. 489. 

Ky.—Moore v. Commonwealth, 156 
S.W.2d 822, 288 Ky. 528—Chism v. 
Commonwealth, 150 S.W.2d 694, 286 
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Ky. 314—Richardson v. Common¬ 
wealth, 144 S.W.2d 492, 284 Ky. 
319. 

Md.—Stansbury v. State, 146 A.2d 17, 
218 Md. 255. 

Mich.—Corpus Juris Secundum quot¬ 
ed in People v. Counts, 27 N.W.2d 
338, 339, 318 Mich. 45. 

Neb.—Thompson v. State, 68 N.W.2d 
267, 159 Neb. 685—Tvrz v. State, 
48 N.W.2d 761, 154 Neb. 641— 
Daugherty v. State, 48 N.W.2d 76, 
154 Neb. 376. 

N.C.—State v. Allen, 119 S.E. 504, 
186 N.C. 302. 

“When the character and extent of 
a crime is made by law to depend 
upon the state and condition of the 
defendant's mind at the time and 
with reference to the act done, in¬ 
toxication as a circumstance affect¬ 
ing such state and condition of the 
mind is a proper subject for in¬ 
quiry, and consideration by the jury, 
as to the degree of crime commit¬ 
ted." 

N.J.—State v. Letter, 133 A. 46, 47, 4 
N.J.Misc. 395. 

Statutory provision. 

(1) Rule stated in the text applies 
under statute so providing. 

Cal.—People v. Baker, 268 P.2d 705, 
42 C.2d 550. 

(2) Statute making evidence of in¬ 
toxication at time alleged criminal 
act was committed admissible on Is¬ 
sue of purpose, motive, or intent 
with which act was committed is 
merely declaratory of what would be 
the rule without statute on the sub¬ 
ject. 
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or in fixing the degree of the crime, 74 but not as 
a predicate for full exoneration of accused in juris¬ 
dictions where voluntary intoxication is no defense 
to a crime even if producing a temporary derange¬ 
ment. 75 

In determining whether accused was intoxicated 
at the time of the commission of the crime, evi¬ 
dence of his speech and conduct at the time or with¬ 
in a short time before or after may be relevant and 
admissible, 75 * 5 although the admissibility of evidence 
of intoxication after the crime may depend on 
whether, under the circumstances, the evidence 
tends to show that accused was sufficiently intoxicat¬ 
ed at the time of the crime. 75 * 10 It may be shown 
that accused was intoxicated at a time prior to the 
crime if not too remote, 76 or that he was an habitual 
drunkard; 77 it may be shown also how he acted on 
previous occasions when he was intoxicated, as 
bearing on his condition when he committed the 
crime. 78 


On the other hand, evidence as to intoxication 
which has no tendency to prove or disprove the 
issues being litigated is not admissible. 78 * 5 The 
inquiry should be limited to the condition of ac¬ 
cused; and evidence tending to raise an issue as to 
the intoxicated condition of, or the use of intoxicat¬ 
ing liquors by, others should be excluded. 70 

Accused will not be permitted to show that he had 
liquor in the house at the date of the crime, 80 or 
how liquor generally affected him, 81 or that he was 
easily affected by liquor, 82 or merely that he had 
been drinking. 83 Testimony as to the odor of liquor 
on the breath of accused is admissible as relevant 
evidence of the consumption of intoxicating bever¬ 
ages. 83 * 5 

Intoxication by drugs . The rule or statutory pro¬ 
vision permitting the consideration of evidence of 
intoxication to assist the jury in determining wheth¬ 
er the requisite purpose, motive, or intent was pres- 


Cal.—People v. Wells, 202 P.2d 53, 33 
C.2d 330, certiorari denied Wells v. 
People of State of California, 70 
S.Ct. 43, 338 TJ.S. 836, 94 L.Ed. 
510. 

Absence of intent 

Ky.—Mays v. Commonwealth, 97 S. 
W.2d 419, 265 Ky. 558—Patterson 
v. Commonwealth, 65 S.W.2d 75, 
251 Ky. 395—Blackburn v. Com¬ 
monwealth, 255 S.W. 99, 200 Ky. 
638. 

Burglary 

While voluntary drunkenness Is 
no excuse for crimes committed un¬ 
der its influence, evidence thereof Is 
competent, when the essence of the 
crime depends on accused’s mental 
status at the time, as in the case of 
burglary which is not completed 
without the ulterior felonious in¬ 
tent. 

N.C.—State v, Allen, 119 S.E. 604, 186 
N.C. 302. 

Degree of Intoxication was circum¬ 
stance to be considered in determin¬ 
ing whether accused had requisite 
criminal Intent. 

Pa.—Commonwealth v. Bell, 150 A. 
2d 174, 189 Pa.Super. 389. 

74. Cal.—People v. Baker, 268 P.2d 
705, 42 C.2d 550. 

Ky.—Blackburn v. Commonwealth, 
255 S.W. 99, 200 Ky. 638. 

Mich.—Corpus Juris Secundum quot¬ 
ed in People v. Counts* 27 N.W.2d 
338, 339, 318 Mich. 45. 

Neb.—Thompson v. State, 68 N7W.2d 
267, 159 Neb. 685—Tvrz v. State, 
48 N.W.2d 761, 154 Neb. 641. 
N.J.—State v. Letter, 133 A. 46, 4 
N.J.Misc. 395, affirmed State v. DI 
Conio, 138 A. 923, 104 N.J.Law 
188. 


75. Cal.—People v. Goodrum, 160 P. 
690, 31 C.A 430. 

Ky.—Blackburn v. Commonwealth, 
255 S.W. 99, 200 Ky. 638. 

N.C.—State v. Allen, 119 S.E. 504, 
186 N.C. 302. 

75.5 Minn.—State v. Maxwell, 81 N. 

W.2d 855, 249 Minn. 277. 

Tex.—Caviness v. State, 200 S.W.2d 
1017, 150 Tex.Cr. 296—Andrews v. 
State, 199 S.W.2d 510, 150 Tex.Cr. 
95. 

Verbal act 

In prosecution for operating motor 
vehicle while intoxicated, wherein 
sergeant who examined accused when 
she was brought to headquarters in 
course of extended answers stated 
4< I then asked her if she would sub¬ 
mit to an intoximeter breath test/’ 
sergeant’s testimony that “her reply 
was she wouldn't blow up any bal¬ 
loon, but she would blow my head 
off” was a verbal act, admissible, 
like accused's other actions at head¬ 
quarters on issue of intoxication, be¬ 
ing a voluntary statement as distin¬ 
guished from failure to deny an ac¬ 
cusation and, not being offered for 
truth of any matter, was in Itself, as 
indicative of state of intoxication, 
evidence of some weight on accused's 
mental condition. 

Conn.—State v. Try on, 142 A. 2d 54, 
145 Conn. 304. 

75.10 Evidence held inadmissible 

Evidence that one half hour after 
allegedly attempting to commit rape 
accused was so Intoxicated he did 
not know anything and could not do 
anything for himself was properly 
excluded as immaterial. 

Va.—Jordan v. Commonwealth, 25 S. 
E.2d 249, 181 Va. 490. 
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76. Cal.—People v. Monteith, 14 P. 
373, 73 C. 7. 

16 C.J. p 558 note 14. 

Intoxication of accused several, 
days before the crime is inadmissi¬ 
ble. 

Ala.—Hawkins v. State, 195 So. 762, 
29 AIa.App. 221, certiorari denied 
195 So. 765, 239 Ala. 532. 

77. Ala.—Tatum v. State, 63 Ala. 
147. 

Ill.—Gallagher v. People, 11 N.E. 
335, 120 Ill. 179. 

N.Y.—Real v. People, 42 N.Y. 270. 

78. Ill.—Upstone v. People, 109 Ill. 
169. 

78.5 Ala.—Mabry v. State, App., 110 
So.2d 260, certiorari dismissed 110 
So.2d 260, 268 Ala. 660. 

79. Pla.—Jenkins v. State, 50 So. 
582, 58 Fla. 62. 

Pa.—Commonwealth v. Cleary, 19 A. 
1017, 135 Pa, 64, 8 L.RA, 301. 

80. Pa.—Commonwealth v. Cloonen, 
25 A. 145, 151 Pa. 605. 

81. Ky.—Patterson v. Common¬ 
wealth, 65 S.W.2d 75, 251 Ky. 

395. 

82. Conn.—State v. Smith, 49 Conn. 
376. 

83. Ala.—Mabry v. State, App., 110 
So.2d 250, certiorari dismissed 110 
So.2d 260, 268 Ala. 660—Bringhurst 
v. State, 20 So.2d 885, 31 Ala.App. 
608. 

Ga.—Jarrett v. State, 155 S.E. 49, 41 
Ga.App. 838. 

83.5 Pa.—Commonwealth v. Chap¬ 
man, 142 A.2d 469, 186 Pa,Super. 
632. 

Commonwealth v. Phillips, Quar. 
Sess., 33 North.Co. 62, affirmed 82* 
A.2d 587, 169 Fa.Super. 64. 
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ent includes intoxication by drugs as well as by in¬ 
toxicating liquors. 88 * 18 

In mitigation of penalty . Evidence of intoxica¬ 
tion of accused at the time of the crime has been 
held admissible in mitigation of the penalty, 83 - 15 but, 
at least in some jurisdictions, only when such in¬ 
toxication has produced a state of temporary insan¬ 
ity.^ 

§ 622. Incriminating or Exculpating Others 

a. Evidence of state 

b. Evidence of accused 

a. Evidence of State 

Where evidence that a third person was connected 
with the crime Is relevant, It Is Immaterial that he is not 
on trial; but such evidence Is not ordinarily admissible 
against the accused where no conspiracy is charged or 
proved. Evidence exculpating a third person claimed by 
the accused to have committed the crime is admissible. 

Library References 
Criminal Law G=>359. 

Where it is relevant and material for the prose¬ 
cution to show that a third person, produced in 
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court, was a participant in the crime with which ac¬ 
cused is charged, the fact that such third person 
was not on trial does not foreclose the prosecution 
from establishing such fact. 84 - 50 However, evi¬ 
dence that a third person was connected with the 
crime is inadmissible against accused where no con¬ 
spiracy is charged or shown, 85 unless the evidence 
shows an act on the part of the third person commit¬ 
ted in the presence of accused. 86 Where the theory 
of accused is that the crime was committed by anoth¬ 
er, the prosecution may show any facts which would 
exculpate the latter, 87 even though such evidence 
tends to fortify such third person as a witness, 88 or 
otherwise rebuts the inference from the testimony 
of accused on such theory. 89 

Evidence as to the presence of another, indicted 
for the same offense as accused, near the scene of 
the crime is admissible; 90 and evidence that anoth¬ 
er was under indictment for an offense growing out 
of the same circumstances surrounding the offense 
of accused has been held relevant as corroborative 
of other state evidence as to matters constituting 
part of the res gestae. 91 


83.10 Cal.—People v. Baker, 268 F. 
2d 705, 42 C-2d 550. 

83.15 Pa.—Commonwealth v. Sim¬ 
mons, 65 A.2d 353, 361 Pa. 391, cer¬ 
tiorari denied 70 S.Ct. 96, 338 TJ.S. 
862, 94 L.Ed. 528, rehearing: denied 
70 S.Ct. 181, 338 U.S. 888, 94 L.Ed. 
546. 

84^ Tex.—McCall v. State, 117 S.W. 
2d 794, 135 Tex.Cr. 252—Kelley v. 
State, 112 S.W.2d 470, 133 Tex.Cr. 
460—-Clinton v. State, 104 S.W.2d 
39, 132 Tex.Cr. 303. 

Quantity of liquor 

Where an accused convicted of 
malicious mischief was shown to 
have been under the influence of 
intoxicants, it was error to exclude 
testimony of the quantity of liquor 
he had been drinking:, and his con¬ 
duct, in view of Fen.Code 1911 art 
41, providing: that, while intoxication 
will not excuse offense, evidence 
thereof may be received in mitiga¬ 
tion of the penalty. 

Tex.—Haag v. State, 223 S.W. 472, 
87 Tex.Cr. 604. 

8450 Cal.—People v. Robarge, 244 
P.2d 407, 111 OA.2d 87. 

85. Ala.—Amos v. State, 11 So. 424, 
96 Ala. 120. 

16 C.J. p 559 note 32. 

86. Cal.—People v. Wilson, 5 P. 
624, 66 C. 370. 

87- Ind.—Berry v. State, 122 N.E. 
324, 1SS Ind. 102. 


Ky.—Harvey v. Commonwealth, 100 
S.W.2d 829, 266 Ky. 789. 

Mich.—People v. Hennis, 217 N.W. 

766, 241 Mich. 687. 

16 C.J. p 559 note 34. 

Accidental incrimination 

Where circumstances, created by 
accident, point to a third person as 
guilty, the state may interpose de¬ 
fenses for such third person. 

Ind.—Berry v. State, 122 N.E. 324, 
188 Ind. 102. 

Issue of another’s presence at scene 
of crime 

In a prosecution for wife murder, 
admission of papers found in ac¬ 
cused’s home, in room with the body 
of deceased, written in a foreign 
language, one in handwriting of de¬ 
ceased, the other an undertaker’s 
bill, were held properly admitted, 
explanation bearing on issue of 
whether some other person had been 
there on the day of the wife's death. 
Mass.—Commonwealth v. Russ, 122 
N.E. 176, 232 Mass. 58. 

Entrapment 

Where accused, charged with pos¬ 
sessing still, contended that another 
was an offender, testimony by such 
other, showing co-operation to entrap 
accused and giving of information 
to sheriff was held admissible. 

Tex.—Weir v. State, 296 S.W. 523, 
107 Tex.Cr. 196. 

Identity 

Where, in a prosecution for vio¬ 
lation of the prohibition law, a wit¬ 
ness testified that accused was ar- 
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rested after he had made an at¬ 
tempt to run off from the still, evi¬ 
dence by the same witness as to the 
size of the man that ran away from 
the still at the time of the arrest of 
accused was admissible. 

Ala.—Bazzell v. State, 93 So. 214, 18 
Ala.App. 609. 

88. Ind.—Berry v. State, 122 N.E. 
324, 188 Ind. 102. 

89. La.—State v. Alvarez, 162 So. 
725, 182 La. 908. 

Third person as agent of accused 
In prosecution for possession of 
narcotic drug in which accused's 
brother-in-law assumed full respon¬ 
sibility Tor possession and control of 
heroin found in accused’s kitchen, 
admission of evidence that one hun¬ 
dred dollars was found in defend¬ 
ant’s residence and seventy dollars 
on his person and that only thirty 
cents was found on accused’s broth¬ 
er-in-law, which was offered in sup¬ 
port of state’s theory that brother-in- 
law was merely a narcotic peddler in 
accused’s employ, was held not error. 
La.—State v. Alvarez, supra. 

90. Presence of third person 
Evidence in prosecution for dis¬ 
tilling and possessing still, that one 
under Indictment for same offense 
was seen near still on morning pre¬ 
ceding raid was properly admitted as 
part of res gestse of crime. 

Ala.—Fuller v. State, 107 So. 731, 21 
Ala.App. 300. 

9L Ala.—Fuller v. State, supra. 
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b. Evidence of Accused 

While it Is always proper and relevant for accused to 
show that someone else committed the crime without his 
aid or participation, the admissibility of evidence offered 
to establish such fact depends on the circumstances of 
the case as well as the character of the evidence offered; 
but in general competent evidence which tends to prove 
that another committed the crime for which the accused 
is being tried is admissible If it is inconsistent with the 
guilt of the accused. 

While it is always proper and relevant for an ac¬ 
cused person to show that someone else committed 
the crime without his aid or participation, 91 * 50 the 
cases are not harmonious as to the relevancy of 
the evidence offered by accused to establish such 
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fact, some courts holding that no precise rule can be 
laid down to govern the admission of evidence in all 
cases and that much must depend on the circum¬ 
stances of the case as well as on the character of 
the evidence offered. 93 

It is usually held that accused may show, by any 
legal evidence, that another committed the crime 93 
when, 94 and, in some jurisdictions, only when, 95 the 
evidence adduced against accused is circumstantial; 
and where the state relies on circumstantial evidence 
to connect accused with the crime, he may, by the 
same character of testimony, prove that others com¬ 
mitted it, 96 subject, as may be seen in subdivision a 


91.50 Ga.—Bryant v. State, 30 S.E.2d 
259, 197 Ga. 64 1. 

Ky.—Wilson v. Commonwealth, 197 
S.W.2d 240, 303 Ky. 219. 

Okl.—Petition of Winlneger, Cr., 337 
P.2d 445. 

92. Wyo.—Horn v. State, 73 P. 705, 
12 Wyo. SO. 

93. U.S.—Pappas v. U. S„ C.C.A. 
Wash., 292 F. 982. 

Ala.—Underwood v. State, 193 So. 155, 
239 Ala. 29—Houston v. State, 95 
So. 145, 208 Ala. 660. 

Hardison v. State, 200 So. 635, 
30 Ala.App. 40, certiorari denied 
200 So. 636, 240 Ala. 647—Lowrey 
v. State, 155 So. 313, 26 Ala.App. 
159—Morris v. State, 142 So. 685, 25 
Ala.App. 175—'Wells v. State, 107 
So. 31, 21 Ala-App. 217—Glass v. 
State, 98 So. 7 02, 19 AJa.App. 530— 
Espy v. State, 93 So. 307, 18 Ala. 
App. 536, certiorari denied Ex parte 
Espy, 93 So. 923, 208 Ala. 698. 

Cal.—People v. Erno, 232 P. 710, 195 
C. 272. 

People v. Vatek, 236 P. 163, 71 
C.A. 453. 

Ill.—People v. Dewachter, 187 N.E. 
472, 353 Ill. 266. 

Iowa.—Corpus Juris Secundum cited 
in State v. Rosenberg, 27 N.\V.2d 
904, 907, 238 Iowa 621. 

Ky.—Harvey v. Commonwealth, 100 
S.W.2d 829, 266 Ky. 789—Corpus 
Juris cited in Griffin v. Common¬ 
wealth, 63 S.W.2d 594, 597, 250 
Ky. 506. 

Mass.—Commonwealth v. Murphy, 
185 N.E. 486, 282 Mass. 593. 

Minn.—State v. Staveneau, 197 N.W. 
667, 158 Minn. 329. 

Nev.—White v. State, 285 P. 503, 52 
Nev. 235—State v. Russell, 220 P. 
552, 47 Nev. 263. 

N.C.—State v. Smith, 189 S.E. 175, 
211 N.C. 93. 

Okl.—Quinn v. State, 25 P.2d 711. 55 
Okl.Cr. 116—Davis v. State, 19 P. 
2d 384, 54 Okl.Cr. 285—Phillips v. 
State, 203 P. 902, 20 Okl.Cr. 415. 

Pa.—Commonwealth v. Loomis, 113 
A. 428, 270 Pa. 254. 

S.D.—State v. Beets, 2 33 N .W. 9 17, 
57 S.D. 486. 
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Tex.—Stinson v. State, 60 S.W.2d 
772, 124 Tex.Cr. 52—Chamblee v. 
State, 10 S.W.2d 552, 110 Tex.Cr. 
393—Wilkes v. State, 280 S.W. 
786, 103 Tex.Cr. 148—Mandosa v. 
State, 225 S.W. 169, 88 Tex.Cr. 84 
—Walsh v. State, 211 S.W. 241, 85 
Tex.Cr. 208—Greenwood v. State, 
208 S.W. 662, 84 Tex.Cr. 548—Jack- 
son v. State, 201 S.W. 658, 83 Tex. 
Cr. 106—Chenault v. State, 201 S. 
W. 657, S3 Tex.Cr. 104. 

Vt.—State v. Long, 115 A. 734, 95 
Vt. 485. 

16 C.J. p 559 note 36. 

Proof of another’s guilt by self-in¬ 
criminating declarations see infra 
§ 749. 

Proof of guilt of another by hearsay 
generally see infra § 729. 

Material act or condition 

Accused may prove any fact which 
shows that some material act or con¬ 
dition was in fact caused by an¬ 
other. 

U.S.—Norcott v. U. S., C.C.A.I11., 

65 F.2d 913, certiorari denied U. S. 
v. Norcott, 54 S.Ct. 130, 294 U.S. 
694, 78 L.Ed. 597, U. S. v. Bennett, 
54 S.Ct. 130, 294 U.S. 694, 78 L.Ed. 
597, U. S. v. Packer, 54 S.Ct. 130, 294 
U.S. 694, 78 L.Ed. 597, U. S. v. Car- 
roll, 54 S.Ct. 130, 294 U.S. 694, 78 
L.Ed. 597, and U. S. v. Needham, 54 
S.Ct. 130, 294 U.S. 694, 78 L.Ed. 
597. 

In connection with alibi 

In murder prosecution with claim 
of alibi, testimony of railroad em¬ 
ployees that three strangers, one 
answering description given by de¬ 
ceased of assailant, climbed through 
train in yard from side toward 
shooting, asked distance to end of 
yards and what railroad policeman 
looked like, was held admissible. 

Ky.—Griffith v. Commonwealth, 63 S. 
W.2d 594, 250 Ky. 506. 

Notation on check stub 

In blackmail prosecution, wherein 
accused contended that he acted 
merely as an innocent go-between for 
prosecuting witness in buying from 
third person, with proceeds of check 
obtained from prosecuting witness, 
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alleged photographs showing prose¬ 
cuting witness’ deceased husband and 
a woman in compromising position, 
admission of prosecuting witness’ 
check stub on which there was writ¬ 
ten that check was for third person's 
photographs and that “I think he is 
a blackmailer” was not error. 

Pa.—Commonwealth v. Halleron, 63 
A.2d 140, 163 Pa.Super. 583. 

94. Ala.— Corpus Juris Secundum 
cited in Green v. State, 64 So.2d 
84, 88, 258 Ala. 471—Underwood v. 
State, 193 So. 155, 239 Ala. 29. 

Hardison v. State, 200 So. 635, 
30 Ala.App. 40, certiorari denied 
200 So. 636, 240 Ala. 647—Erskine 
v. State, 107 So. 720, 21 Ala.App. 
307. 

95. Ala.—Wells v. State, 107 So. 31, 
21 Ala.App. 217. 

96. Ala.—Lowrey v. State, 155 So. 
313, 26 Ala.App. 159—Erskine v. 
State, 107 So. 720, 21 AlaApp. 
307. 

Iowa.— Corpus Juris Secundum cited 
in State v. Rosenberg, 27 N.W.2d 
904, 908, 238 Iowa 621. 

Tex.—Boone v. State, 235 S.W. 580, 
90 Tex.Cr. 399—Kelley v. State, 
216 S.W. 188, 86 Tex.Cr. 281. 

16 C.J. p 559 note 37. 

Officer's observation of third person 

In prosecution for possession of 
lottery paraphernalia, wherein accus¬ 
ed relied on defense that other per¬ 
sons used his apartment where the 
paraphernalia was found, in his ab¬ 
sence and without his knowledge, it 
was reversible error to refuse to per- 
mit him to interrogate officer, who 
had obtained search warrant, with 
respect to officer’s observation of a 
certain man at second story window 
of premises on prior occasions after 
the man had collected packages and 
currency from others. 

Md.—Noel v. State, 96 A.2d 7, 202 Md. 
249. 

Interest of third person in prosecu¬ 
tion 

In ■ prosecution for incest, where 
accused contended that act charged 
was committed by another, who sat 
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of this section, to the right of the prosecution to 
rebut such evidence. 

According to some authorities, evidence of the 
guilt of another must be confined to substantive and 
substitutive facts, 97 and relate to the res gestae of 
the crime; 98 and the evidence may not include dec¬ 
larations, threats, or conduct of the party on whom 
it is attempted to cast suspicion, subsequent to and 
having no immediate connection with the crime. 99 
In other cases, however, it is stated generally that 
any evidence is admissible to show the fact that 
another person committed the offense, 1 if not too 
remote in time to throw light on the fact to be 
found. 2 In some jurisdictions it is held that accused 
may prove the confession of another who was in 


such a position that he could and might have com¬ 
mitted the crime, as discussed infra § 749. 

At any rate, it is difficult to define the precise 
limits which control the admission of such testi¬ 
mony, 3 and the determination of whether the situa¬ 
tion warrants the admission or rejection of the of¬ 
fered evidence rests in the judicial discretion of the 
trial court. 4 

It is generally held that the evidence to establish 
that someone else, and not accused, is the guilty 
party must be such evidence as is relevant on the 
trial of the accused person, 4 - 5 and that the evi¬ 
dence offered by accused as to the commission of 
the crime by another person must be limited to such 
facts as are inconsistent with his own guilt, 5 and 


by and assisted solicitor in prosecu¬ 
tion, and swore out original warrant 
against accused, and whose son and 
son-in-law testified for the state, 
latter should have been permitted 
to show, on cross-examination of 
son, that his father brought state 
witnesses to court that day. 

Ala.—Wright v. State, 100 So. 458, 
20 AlaApp. 22. 

97 . Iowa.—State v. Rosenberg, 27 
N.W.2d 904, 238 Iowa 621—State v. 
Banoch, 186 N.W. 436, 193 Iowa 
851. 

16 C.J. p 559 note 38. 

98. Ala.—Underwood v. State, 193 
So. 155, 239 Ala. 29. 

Hardison v. State, 200 So. 635, 
30 Ala.App. 40, certiorari denied 
200 So. 636, 240 Ala. 647—Lowrey 
v. State, 155 So. 313, 26 AlaApp. 
159—Morris v. State, 142 So. 685, 
25 AlaApp. 175—Espy v. State, 93 
So. 307, 18 AlaApp. 536, certiorari 
denied Ex parte Espy, 93 So. 923, 
208 Ala. 698. 

Nev.—State v. Russell, 220 P. 552, 
47 Nev. 263. 

99. Ala.—Morris v. State, 142 So. 

685, 25 AlaApp. 175—Espy v. 

State, 93 So. 307, 18 AlaApp. 536, 
certiorari denied Ex parte Espy, 
93 So. 923, 208 Ala. 698. 

Conn.—Corpus Juris Secundum cited 
in State v. Kurz, 37 A.2d 808, 812, 
131 Conn. 54. 

Mass.—Commonwealth v. Chin Kee, 
186 N.E. 253, 283 Mass. 248— 

Commonwealth v. Murphy, 185 N. 
E. 486, 282 Mass. 593. 

16 C.J. p 559 note 38. 

Anonymous letter to sheriff con¬ 
fessing crime is not admissible in 
behalf of accused. 

N.Y.—Greenfield v. People, 85 N.Y. 75, 
39 Am.R. 636. 

1. Ill.—People v. Dewachter, 187 N. 
E. 472, 353 III. 266—People v. Nitti, 
143 N.E. 448, 312 Ill. 73. 

Tex.—McPherson v. State, 182 S.W. 
1114, 79 Tex.Cr. 93. 


2. Ill.—People v. Nitti, 143 N.E. 
448, 312 Ill. 73. 

Tex.—Wilkes v. State, 280 S.W. 786, 
103 Tex.Cr. 148. 

3. III.—People v. Nitti, 143 N.E. 448, 
312 Ill. 73. 

4. Conn.—State v. Kurz, 37 A2d 808, 
131 Conn. 54. 

Mass.—Commonwealth v. Murphy, 
185 N.E. 486, 282 Mass. 593. 

5. C.—State v. Gregory, 16 S.E.2d 532, 
198 S.C. 98. 

Ga.—Bryant v. State, 30 S.E.2d 
259, 197 Ga. 641. 

5. U.S.—Kiersky v. U. S., C.CA. 
Tenn., 263 F. 684. 

Ala.—Salter v. State, 117 So. 610, 
22 AlaApp. 550—Marchall v. 
State, 93 So. 380, 18 AlaApp. 526, 
conforming to Ex parte Marshall, 
93 So. 471, 207 Ala. 566. 25 AL. 
R. 338—Elmore v. State, 93 So. 306, 
18 AlaApp. 492. 

Ark.—Woolem v. State, 20 S.W.2d 
185, 179 Ark. 1119—Dillard v. 

State, 298 S.W. 27, 174 Ark. 1179— 
Norris v. State, 280 S.W. 398, 170 
Ark. 484. 

Cal.— Corpus Juris quoted in People 
v. Flood, 182 P. 766, 768, 41 CA. 
373. 

Iowa.—State v. Banoch, 186 N.W. 
436, 193 Iowa 851. 

Minn.—State v. Lilia, 193 N.W. 178, 
155 Minn. 251. 

N.C.— Corpus Juris quoted in State 
v. Smith, 189 S.E. 175, 176, 211 N.C. 
93. 

Pa.—Commonwealth v. Winegrad, 180 
A. 160, 119 Pa.Super. 78. 

S.C.— Corpus Juris Secundum cited in 
State v. Gregory, 16 S.E.2d 532, 
534, 198 S.C. 98. 

S.D.—State v. Beets, 233 N.W. 917, 
57 S.D. 486. 

Tex.—Stinson v. State, 60 S.W.2d 
773, 124 Tex.Cr. 52—Johnson v. 
State, 35 S.W.2d 162, 117 Tex.Cr. 
224—Bates v. State, 271 S.W. 389, 
99 Tex.Cr. 647—Moore v. State, 
261 S.W. 576, 97 Tex.Cr. 282— 
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Walsh v. State, 211 S.W. 241, 85 
Tex.Cr. 208—Greenwood v. State, 
208 S.W. 662, 84 Tex.Cr. 548. 

Wash.—State v. Smythe, 268 P. 133, 
148 Wash. 65. 

16 C.J. p 560 note 41. 

Evidence must tend to exonerate ac¬ 
cused 

Ala.—Salter v. State, 117 So. 610, 22 
AlaApp. 550. 

Conviction of another for felony 
In a prosecution of a negro for 
robbery in which accused denied 
having committed the crime, where 
there was testimony that another 
negro of about the same size as 
accused was in the town in which 
the robbery was committed at the 
time of the crime, and that he left 
under suspicious circumstances, tes¬ 
timony offered by accused that such 
other negro had been convicted of a 
felony was inadmissible. 

Va.—Harris v. Commonwealth, 105 
S.E. 541, 129 Va. 751. 

Identity of others 
Question as to identity of friends 
of witness and whether they were 
criminals was incompetent to show 
witness and friends were murder 
principals. 

N.J.—State v. Juliano, 138 A. 575, 103 
N.J.Law 663. 

Porgery 

Where state's testimony showed 
accused uttered forged check, in¬ 
dorsing it, accused could show that 
handwriting on face of check and in¬ 
dorsement were by third person. 
S.D.—State v. Beets, 233 N.W. 917, 57 
S.D. 486. 

Mistake in Identity on other charge 
In prosecution for having posses¬ 
sion of prohibited liquor, testimony 
that arresting officers had a war¬ 
rant for arrest of another person for 
such offense, and that accused was 
mistaken for such person, was in¬ 
admissible, since such testimony 
could not have thrown any light on 
question of accused's guilt. 
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to such facts as raise a reasonable inference or pre¬ 
sumption as to his own innocence. 6 Moreover, the 
evidence must be such as would be admissible if such 
third person were on trial for the offense; 7 but the 
admissible evidence does not necessarily include 
all evidence that would be relevant on the trial 
of the one accused seeks to show was the guilty 
person. 7 - 5 

The evidence, to be admissible, must be such proof 
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as directly connects the other person with the corpus 
delicti, 8 and tends clearly to point out someone be¬ 
sides accused as the guilty person. 9 Disconnected 
and remote acts, outside the crime itself cannot be 
separately proved for such purpose; 10 and evidence 
which can have no other effect than to cast a bare 
suspicion on another, or to raise a conjectural in¬ 
ference as to the commission of the crime by anoth¬ 
er, is not admissible. 11 


Ala.—Ewing 1 v. State, 90 So. 136, 18 

Ala.App. 166. 

Ownership or possession of still 

(1) In prosecution for having pos¬ 
session of still for the manufacture 
of intoxicating liquor, the exclusion 
of accused's testimony as to a con¬ 
versation with another person prior 
to finding of accused's still, in which 
such other person told accused that 
he had a still, was proper, such tes¬ 
timony not being limited to still of 
which accused was charged with 
having possession. 

Ala.—Lindsey v. State, 93 So. 331, 18 

Ala.App. 494. 

(2) In prosecution for possessing 
still, exclusion of testimony of prior 
convictions of another claimed by 
accused to have owned still was not 
error, since one may be guilty of 
possessing still without owning it. 
Ark.—Woolem v. State, 20 S.W.2d 

186, 179 Ark. 1119. 

Possession of Intoxicating liquor 

(1) In liquor prosecution, refusal 
to permit witness to state whether 
companion of accused had brought 
whisky with him on visit to wit¬ 
ness was not error. 

Tex.—Pena v. State, 34 S.W.2d 603, 

117 Tex.Cr. 266. 

(2) In a prosecution for unlawful¬ 
ly possessing whisky which was 
found in accused’s home, where wit¬ 
ness testified he had purchased the 
whisky and placed it in accused’s 
home without the latter’s knowledge, 
it was immaterial for what purpose 
the witness had purchased the whis¬ 
ky. 

Or.—State v. Harris, 211 P. 944, 106 

Or. 211. 

(3) Exclusion of evidence that an¬ 
other possessed whisky found near 
house of accused charged with pos¬ 
sessing for sale whisky and beer 
found in house, was reversible er¬ 
ror, where jury might have found 
only whisky was possessed for sale. 
Tex.—Chamblee v. State, 10 S.W.2d 

652, 110 Tex.Cr. 393. 

(4) Claim of one of defendants 
charged with illegal possession of liq¬ 
uor that he was not operating tavern 
at time it was raided by deputy sher¬ 
iff but that it was being operated by 
another Jointly charged with him was 
not available as a defense to bartend¬ 
er, who was on duty at time of raid, 


and who was also jointly charged 
with the offense, since the claim was 
not inconsistent with bartender’s 
guilt. 

Iowa.—State v. Rosenberg, 27 NW.2d 
904, 238 Iowa 621. 

Presence of others 

(1) Testimony as to seeing anoth¬ 
er, fitting prosecuting witness’ de¬ 
scription of robber, shortly after of¬ 
fense, was irrelevant. 

Ark.—Dillard v. State, 298 S.W. 27, 
174 Ark. 1179. 

(2) Where there was evidence that 
accused was at a still, and manufac¬ 
turing liquor on the morning of his 
arrest, evidence that others were op- 

! erating the still the night before 
would not have exonerated accused, 
and was Inadmissible. 

Ala.—Elmore v. State, 93 So. 306, 18 
Ala.App. 492. 

0. Ala.—Lowrey v. State, 155 So. 

313, 26 Ala.App. 159. 

Cal.—Corpus Juris quoted in People 
v. Flood, 182 P. 766, 788, 41 CA.. 
373. 

N.C.—Corpus Juris quoted in. State 
v. Smith, 189 S.E. 175, 176 N.C. 
93. 

Pa.—Commonwealth v. Winegrad, 180 
A, 160, 119 Pa.Super. 78. 

S.C.—Corpus Juris Secundum cited in 
State v. Gregory, 16 S.E.2d 532, 534, 
198 S.C. 98. 

Tex.—Johnson v. State, 35 S.W.2d 
162, 117 Tex.Cr. 224. 

16 C.J. p 560 note 42. 

7. Ala.—Lowrey v. State, 155 So. 
313, 26 Ala.App. 159. 

7-5 Ga.—Bryant v. State, 30 S.E.2d 
259, 197 Ga. 641. 

8. Iowa.—State v. Rosenberg, 27 N. 
W.2d 904, 238 Iowa 621. 

Nev.—White v. State, 285 P. 503, 
52 Nev. 235. 

9. Cal.—People v. Vatek, 236 P. 163, 
71 C.A. 453. 

Idaho.—State v. Caviness, 235 P. 890, 
40 Idaho 500—State v. Moon, 117 
P. 757, 20 Idaho 202, Ann.Cas. 
1913A 724, 758. 

Iowa.—State v. Papst, 266 N.W. 498, 
221 Iowa 770. 

Minn.—State v. Staveneau, 197 N.W. 
667, 158 Minn. 329. 

Mo.—State v. Gould, 46 S.W.2d 886. 
829 Mo. 828. 

Nev.—White v. State, 285 P. 503, 52 
Nev. 235. 
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| N.T.—Greenfield v. People, 85 N.Y. 
76, 39 Am.R. 636. 

N.C.—State v. Smith, 189 S.E. 175, 
211 N.C. 93. 

Ok!.—Quinn v. State, 25 P.2d 711, 
55 Okl.Cr. 116—Phillips v. State, 
203 P. 902, 20 Okl.Cr. 415—Irvin v. 
State, 146 P. 453, 11 OkLCr. 301. 
Tex.—Johnson v. State, 238 S.W. 933, 
91 Tex.Cr. 291. 

Wash.—State v. Downs, 13 P.2d 1, 
168 "Wash. 664. 

“It is well established that, before 
such testimony can be received, 
there must be such proof of connec¬ 
tion with the crime, such a train of 
facts or circumstances, as tend clear¬ 
ly to point out some one besides the 
accused as the guilty party. Remote 
acts, disconnected and outside of the 
crime itself, cannot be separately 
proved for such a purpose.” 

Idaho.—State v. Caviness, 235 P. 890, 
893, 40 Idaho 500. 

10. Idaho.—State v. Caviness, supra. 
Nev.—State v. Russell, 220 P. 552, 

47 Nev. 263. 

N.C.—State v. Smith, 189 S.E. 175, 
2ll N.C. 93. 

Okl.—!Pack v. State, 18 P.2d 284, 54 
OkLCr. 234. 

better written one year before 

In murder prosecution, a letter, 
written one year before commission 
of offense, threatening life of a rel¬ 
ative of deceased, was properly ex¬ 
cluded from evidence as Irrelevant 
to prove that crime was committed 
by another than accused, where let¬ 
ter was addressed to others than 
any of principals in case and was 
not connected therewith. 

La.—State v. Wilson, 46 So.2d 738, 
217 La. 470, affirmed 71 S.Ct. 611, 
341 U.S. 901, 95 L.Ed. 1341, rehear¬ 
ing denied 71 S.Ct. 801, 341 U.S. 
934, 95 L.Ed. 1362. 

11. Cal.—People v. Landry, 234 P.2d 
736, 406 C.A.2d 8—People v. Yatek, 
236 P. 163, 71 CA 453. 

Idaho.—State v. Golden, 186 P.2d 
485, 67 Idaho 497—State v. Lowe, 
294 P. 339, 50 Idaho 96—State v. 
Caviness, 235 P. 890, 40 Idaho 500. 
HI.—People v. Touhy, 197 NJE3. 849, 
361 Ill. 332. 

Iowa.—State v. Rosenberg, 27 N.W. 
2d 904, 238 Iowa 621—State v, 
Banoch, 186 N.W. 436, 193 Iowa 
851. 



§ 622 CRIMINAL LAW 

Evidence that another may have committed the 
crime is inadmissible although such other had a mo¬ 
tive to commit it, where there is no evidence of his 
opportunity to do so, even in cases where the state 
relies on circumstantial evidence alone. 12 It is not 
admissible to show that another person has been sus¬ 
pected 13 or accused of, 14 or arrested for, 15 or 
charged, by indictment or information, with, 16 the 
crime. Moreover, it is not permissible for accused 
to show that others who might be equally guilty with 
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him were not indicted, 17 or why another person 
was not indicted; 18 nor is it permissible to show the 
disposition of the case against a third person ar¬ 
rested with accused for the crime. 19 

At least where there is no other evidence tending 
to connect such outsider with the crime, 20 the ani¬ 
mosity of a third person toward accused, 21 the flight 
of such a person, 22 or a threat by him to commit 
the crime, 23 his bad character or reputation, 24 his 


Nev.—White v. State, 285 P. 503, 52 
Nev. 235. 

N.C.—Corpus Juris Secundum cited 

in State v. Shinn, 78 S.E.2d 388, 
389, 238 N.C. 535—Corpus Juris 
quoted in State v. Smith, 189 S.E. 
175, 17$, 211 N.C. 93. 

Or.—State v. Coleman, 249 P. 1049, 
119 Or. 430. 

Pa.—Commonwealth v. Winegrad, 
180 A. 160, 119 Pa.Super. 78. 

S.C.—Corpus Juris Secundum cited in 
State v. Gregory, 16 S.E.2d 532, 
534, 198 S.C. 98. 

Tex.—Booker v. State, 289 S.W. 390, 
105 Tex.Cr. 505. 

16 C.J. p 560 note 43. 

Evidence held equivocal and weak 

Where accused claimed that his 
mother had fired the fatal shot, evi¬ 
dence that mother, when told that 
accused had written a letter practi¬ 
cally accusing her of the crime, made 
no reply but exhibited nervousness, 
introduced to show consciousness of 
guilt, was properly excluded by 
court in its discretion, since it was 
at most equivocal and extremely 
weak. 

Conn.—State v. Kurz, 37 A.2d 808, 
131 Conn. 54. 

Possession of intoxicating' liquor 
In prosecution for unlawful pos¬ 
session of intoxicating liquor, refus¬ 
al to permit accused on cross-exam¬ 
ination of state’s witnesses to show 
that others who lived in immediate 
vicinity of accused's home were 
known to deal in liquors was not er¬ 
ror, although state did not prove that 
liquor found outside of accused’s 
home was on his premises. 

N.C.—State v. Shinn, 78 S.E.2d 388, 
238 N.C. 535. 

12 . Tex.—Boone v. State, 235 S.W. 
580, 90 Tex.Cr. 399. 

13 . Ala.—Lindsey v. State, 93 So. 
331, 18 Ala-App. 494—Espy v. State, 
93 So. 307, 18 Ala.App. 536, certio¬ 
rari denied Ex parte Espy, 93 So. 
923, 208 Ala. 698. 

16 C.J. p 560 note 44. 

14 . Ala.—Pynes v. State, 92 So. 666, 
207 Ala. 413. 

Lindsey v. State, 93 So. 331, 18 
AhuApp. 494. 

Colo.—Collins v. People, 193 P. 634, 
69 Colo. 343. 


Ga.—Mann v. State, 114 S.E. 649, 29 
Ga.App. 177. 

16 C.J. p 560 note 45. 

15. U.S.—Kiersky v. U. S., C.C.A. 
Tenn., 263 P. 684. 

Ala.—Orr v. State, 144 So. 867, 225 
Ala. 642—Pynes v. State, 92 So. 
666, 207 Ala. 413. 

Fla.—Williams v. State, 75 So. 785, 
73 Fla. 1198. 

Ga.—Hamilton v. State, 85 S.E.2d 
557, 91 Ga.App. 299. 

Warrant 

In prosecution for uttering forged 
check, exclusion of warrant which 
had been sworn out against third 
person charging him with such of¬ 
fense was proper, in absence of show¬ 
ing that the warrant had anything 
to do with transaction for which ac¬ 
cused was on trial. 

Ga.—Hamilton v. State, supra. 

16. U.S.—Kiersky v. U. S., C.C.A. 
Tenn., 263 F. 684. 

Ark.—Killian v. State, 42 S.W.2d 12, 
184 Ark. 239. 

Miss.—Reynolds v. State, 101 So. 485, 
136 Miss. 329. 

16 C.J. p 560 note 46. 

Conspiracy 

In prosecution for the use of the 
mails in execution of scheme to de¬ 
fraud public by the issuance of fic¬ 
titious medical and chiropractic cer¬ 
tificates, diplomas, and licenses to 
practice, a prior indictment for the 
same offense was not admissible to 
show that codefendant not named 
therein was not a party to the 
scheme, since the prior indictment 
was irrelevant. 

U.S.—Alexander v. U. S., C.CjV.Mo., 
95 F.2d 873, certiorari denied 59 S. 
Ct. 99, 305 U.S. 637, 83 L.Ed. 409, 
Debeh v. U. S., 59 S.Ct. 99, 305 U. 
S. 637, 83 L.Ed. 409, and Lindsay 
v. U. S., 59 S.Ct. 100, two cases, 305 
U.S. 639, 83 L.Ed. 410. 

Warrant for arrest 

Refusing to permit accused in 
liquor case to prove warrant for ar¬ 
rest for coprincipal indicted for same 
offense is not error. 

Tex.—Wall v. State, 292 S.W. 549, 
106 Tex.Cr. 399. 

Possession of burglar’s tools 

An information filed in same court 
charging another with possession of 
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burglar’s implements was properly 
excluded as incompetent, irrelevant, 
and Immaterial in prosecution for 
possession of burglar’s implements, 
even if charges against both defend¬ 
ants were based on possession of the 
same tools found in automobile op¬ 
erated by defendant then on trial 
and occupied by two other persons. 
Neb.—Phillips v. State, 49 N.W.2d 
698, 154 Neb. 790. 

17. Tex.—Patrick v. State, 78 S.W. 
947, 45 Tex.Cr. 587. 

15. Tex.—Zachary v. State, 122 S.W. 
263, 57 Tex.Cr. 179. 

19. Tex.—Johnson v. State, 35 S.W. 
2d 162, 117 Tex.Cr. 224. 

20. Kan.—State v. Neff, 218 P.2d 
248, 169 Kan. 116, certiorari de¬ 
nied 71 S.Ct. 90, 340 U.S. 866, 95 
L.Ed. 632. 

Okl.—Quinn v. State, 25 P.2d 711, 55 
Okl.Cr. 116—Phillips v. State, 203 
P. 902, 20 Okl.Cr. 415. 

Wash.—State v. Downs, 13 P.2d 1, 
168 Wash. 664. 

16 C.J. p 560 note 49. 

21. La.—State v. Garrie, 112 So. 
396, 163 La. 502. 

“The mere fact that another is 
angry with the defendant, standing 
by Itself, does not tend to show that 
the offense charged to defendant was 
in fact committed by the person 
angry with him.” 

La.—State v. Garrie, supra. 

22. Ala.—Lindsey v. State, 93 So. 
331, 18 AlaA.pp. 494. 

16 C.J. p 560 note 50. 

23. Or.—State v. Nodine, 256 P. 387, 
121 Or. 567. 

16 C.J. p 560 note 61. 

Threats against another 

Exclusion of testimony that two* 
Chinamen, corresponding somewhat 
with description of two Chinamen ac¬ 
cused testified he saw at place of 
murder, and others testified to see¬ 
ing on night of murder, demanded 
that decedent’s cousin claim estate 
with threat that if he did not they 
would do to cousin what they had 
done to decedent, was held not error. 
Mass.—Commonwealth v. Chin Kee, 
186 N.E. 253, 283 Mass. 248. 

24. Ky.—Wilson v. Commonwealth, 
197 S.W.2d 240, 303 Ky. 219. 
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motive for committing, 25 his means or opportunity 
to commit, 25 or even his conviction of, the crime, 27 
is irrelevant to exculpate accused, although evi¬ 
dence that a person other than accused has been 
found guilty of a crime which only one person 
could have committed is, at least under a statute to 
that effect, relevant and admissible on behalf of ac¬ 
cused to establish his innocence. 27 * 5 

On the other hand, where there is evidence tend¬ 
ing to connect another person with the criminal act, 
evidence of that person’s motive or intent, 28 and 
opportunity to commit the crime, 29 is admissible, if 
not too remote in time, and not too weak in proba¬ 
tive quality; 80 and evidence of recently expressed 
threats 81 and of subsequent measures of protection 
from the consequences of the act 82 may be shown 
in connection with other circumstances, as parts of 
continuous conduct. 83 

The fact that the only witness for the state first 
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charged another with the offense and did not charge 
accused therewith until discovery that such other 
person was not at the scene of the crime at the 
time thereof is admissible. 34 Also, where the testi¬ 
mony tends to implicate several persons, and ac¬ 
cused’s theory is that the crime was committed by 
two of such persons alone, he has the right to show 
that such persons have pleaded guilty to the crime. 35 

Where several persons accused are tried togeth¬ 
er, each is entitled to introduce evidence competent 
and material to his own defense, regardless of its 
effect on his codefendants. 35 

Evidence of other crimes . While happenings tend¬ 
ing to show that another than accused committed 
the crime are not to be excluded from evidence 
merely because they constitute crimes, 37 the fact 
that others have committed crimes of the same or 
similar nature is ordinarily irrelevant and inadmis- 


Wash.—Corpus Juris quoted In State 
v. Downs, 13 P.2d 1, 2, 168 Wash. 
664. 

16 C.J. p 660 note 62. 

25. Cal.—People v. Landry, 234 P.2d 
736, 106 C.A.2d 8. 

Kan—State v. Neff, 218 P.2d 248, 169 
Kan. 116, certiorari denied 71 S.Ct. 
90, 340 U.S. 866, 96 L.Ed. 632. 

Okl.—Quinn v. State, 26 P.2d 711, 56 
Okl.Cr. 116—Phillips v. State, 203 
P. 902, 20 Okl.Cr. 415. 

Vt.—State v. Long, 115 A. 734, 95 
Vt. 485. 

16 C.J. p 560 note 53. 

26. Ind.—Scherer v. State, 116 N.E. 
52, 187 Ind. 15. 

Wash.—Corpus Juris quoted in State 
v. Downs, 13 P.2d 1, 2, 168 Wash. 
664. 

16 C.J. p 560 note 54. 

Presence of another criminal 

In burglary prosecution, evidence 
that safe burglar was in city when 
burglary occurred was properly ex¬ 
cluded, in the absence of circum¬ 
stances connecting him with crime. 
Wash,—State v. Downs, 13 P.2d 1, 2, 
168 Wash. 664. 

27 . U.S.—Kiersky v. U. S., C.C.A. 
Tenn., 263 F. 684. 

Ala.—Glass v. State, 98 So. 702, 19 
AlaA.pp. 530. 

Ark.—Woolem v. State, 20 S.W.2d 
185, 179 Ark. 1119. 

Ga.—Mann v. State, 114 S.E. 649, 29 
Ga.App. 177. 

Ky.—Brummett v. Commonwealth, 
92 S.W.2d 787, 263 Ky. 460. 

Tex.—Kluting v. State, 232 S.W. 305, 
90 Tex.Cr. 44. 

16 C.J. p 560 note 65. 

27*5 By statute legislature Intended 
that if person charged with commit- j 
ting crime is found guilty thereof j 
and assuming conviction is predicat¬ 


ed on deed of one person and not of 
joint actors, such fact shall be ad¬ 
missible as evidence in any criminal 
proceeding when another person is 
charged with committing the same 
crime in order to prevent possibility 
of convicting two persons of com¬ 
mitting a crime that only one could 
have committed. 

Md.—Gray v. State, 157 A.2d 261, 221 
Md. 286. 

28. Ala.—Underwood v. State, 193 
So. 155, 239 Ala. 29—McDonald v. 
State, 51 So. 629, 165 Ala. 85. 

Mass.—Commonwealth v. Murphy, 
185 N.E. 486, 282 Mass. 593. 

Ill will toward accused 
Ala.—Lowrey v. State, 155 So. 313, 
26 AIa.App. 159. 

29. Mass.—Commonwealth v. Mur¬ 
phy, 185 N.E. 486, 282 Mass. 593. 

Presence of third person. 

Where circumstantial evidence is 
relied on to prove the guilt of ac¬ 
cused, he may introduce evidence 
tending to show that another having 
motive to commit the offense was in 
such proximity that he might have 
been the author. 

Tex.—Kelley v. State, 216 S.W. 188,1 
86 Tex.Cr. 281. I 

30. Mass.—Commonwealth v. Mur-! 

phy, 185 N.E. 486, 282 Mass. 593. ! 

31. Ala.— Corpus Juris Secundum 
cited in Green v. State, 64 So.2d 
84, 88, 258 Ala. 471. 

Lowrey v. State, 155 So. 313, 26 
Ala.App. 159—Davis v. State, 62 
So. 382, 8 Ala.App. 211. 

32. Ala.—Davis v. State, supra. 

Flight 

Ala.—Lowrey v. State, 155 So. 313, 
26 Ala.App. 159. 
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Efforts to stop proseoution 

In a prosecution for theft of tur¬ 
keys, evidence that a witness for the 
state made an effort to induce the 
owners to forego a prosecution and 
offered to pay them for the turkeys 
was admissible as tending to excul¬ 
pate accused and to emphasize the 
suspicion cast by circumstances on 
him. 

Tex.—Mandosa v. State, 225 S.W. 
169, 88 Tex,Cr. 84. 

33. Ala.—Lowrey v. State, 155 So. 
313, 26 Ala.App. 159. 

Tracing evidence against accused to 
another 

(1) In prosecution for unlawfully 
possessing still, where there was 
evidence connecting still on land of 
another with alleged furnace on ac¬ 
cused’s premises, evidence of facts 
tending to prove that such other 
person pretended to hide parts of his 
still on accused's premises and then 
notified officers, through a third per¬ 
son, was relevant. 

Ada.—Lowrey v. State, supra. 

(2) In view of evidence tending to 
prove similarity between still oper¬ 
ated by another and parts of still 
found on accused's premises, similar¬ 
ity between barrel staves found at 
such other person's still and pieces 
found at alleged furnace on accused's 
premises is relevant. 

Ala.—Lowrey v. State, supra. 

34. Ala.—Ewing v. State, 90 So. 136, 
18 AlaApp. 166. 

35. Tex.—McPherson v. State, 182 
S.W. 1114, 79 Tex.Cr. 93. 

36. U.S.—Pappas v. U. S., C.C-A. 
Wash., 292 F. 982. 

37. Mass.—Commonwealth v. Mur¬ 
phy, 185 N.E. 486, 282 Mass. 593. 
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sible, 38 where the logical connection between the 
commission of such other crimes and the crime 
charged is not disclosed by accused. 39 

However, where the state has introduced evi¬ 
dence of other crimes to prove the identity of ac¬ 
cused as the guilty person, in accordance with the 
rules discussed infra § 684, accused is entitled to 
rebut the inferences arising therefrom by introduc¬ 
ing evidence tending to show that the crimes were 
committed by a person not connected with him. 40 
So also, accused should have the right to show that 
crimes of a similar nature have been committed by 
some other person when the acts of such other per¬ 
son are so closely connected in point of time and 
method of operation as to cast doubt on the identifi¬ 
cation of accused as the person who committed the 


crime charged against him. 40 * 5 

§ 623. Matters after Offense 

a. In general 

b. Acts, conduct, and declarations of ac¬ 

cused generally 

a. In General 

While an offense must be complete in all its elements 
before the return of the indictment, matters occurring 
after the offense may be relevant if they tend to throw 
light on the criminal act, as, by showing motive, intent, 
knowledge, or consciousness of guilt. 

Library References 

Criminal Law <£=>338(1), 347-351. 

While a crime must be complete in all its elements 
before an indictment is found, there may be evidence 


38. Ark.—Norris v. State, 280 S.W. 
398, 170 Ark. 484—Leslie v. State, 
246 S.W. 318, 165 Ark. 626—Spring¬ 
er v. State, 195 S.W. 376, 129 Ark. 
106. 

Colo.—City of Montrose v. Price, 196 
P. 863, 69 Colo. 635. 

Idaho.—State v. Lowe, 294 P. 339, 50 
Idaho 96. 

Ky.—Wilson v. Commonwealth, 197 
S.W.2d 240, 303 Ky. 219. 

Mo.—State v. Schyhart, 199 S.W. 205. 
Pa.—Commonwealth v. Winegrad, 
180 A. 160, 119 Pa.Super. 78. 

Tex.—Moore v. State, 261 S.W. 576, 
97 Tex.Cr. 282—Vickers v. State, 
236 S.W. 483, 90 Tex.Cr. 609— 
Klutlng v. State, 232 SW. 305, 90 
Tex.Cr. 44. 

Vt.—State v. Ceresa, 102 A. 1040, 92 
Vt. 190. 

Conviction 

(1) In prosecution for manufactur¬ 
ing intoxicating liquor, evidence that 
person other than accused was fined 
for operating still was properly ex¬ 
cluded, in view of showing that such 
person was engaged in running dif¬ 
ferent still from one in question. 
Ky.—Casey v. Commonwealth, 269 S. 

W. 306, 207 Ky. 383. 

(2) In a prosecution for the sale 
of intoxicants in violation of the 
local option prohibition law, where 
there were two sales of the same 
whisky, one by accused to a stool 
pigeon, and one by the stool pigeon 
to the officer who employed him, 
evidence that the stool pigeon had 
been Indicted for making the sale 
to the officer, and convicted on his 
plea of guilty, was inadmissible, not 
being a relevant or material fact on 
the issues on trial. 

Tex.—Canales v. State, 216 SW. 964, 
86 Tex.Cr. 142. 

Other burglaries or entries 

(1) Accused cannot show that oth¬ 
er burglaries were committed at 


about the same time as that with 
which he is charged, as the evidence 
is irrelevant. 

Fla.—Roberson v. State, 24 So. 474, 
40 Fla. 509. 

9 C.J. p 1070 note 73. 

(2) In murder prosecution, where¬ 
in accused claimed that crime had 
been committed by an intruder in 
home, exclusion of evidence that oth¬ 
er homes in village had been entered 
by intruders on earlier dates was 
not error. 

Ohio.—State v. Sheppard, 128 N.E.2d 
471, 100 Ohio App. 345, affirmed 
135 N.E.2d 340, 165 Ohio St. 293, 
certiorari denied Sheppard v. State 
of Ohio, 77 S.Ct. 118, 352 U.S. 910, 
1 L.Ed.2d 119, rehearing denied 77 
S.Ct. 323, 352 U.S. 955, 1 LJEd.2d 
245. 

Other forgeries 

In prosecution for forgery and con¬ 
version of checks against secretary 
of state employees’ retirement fund, 
evidence that other forged checks al¬ 
leged to he part of money allegedly 
stolen had been deposited in bank 
by another employee of same depart¬ 
ment, which was offered to raise in¬ 
ference that all the money involved 
might have been taken by such per¬ 
son and not by accused, was inad¬ 
missible as having no bearing on 
particular checks involved in prose¬ 
cution. 

Pa.—Commonwealth v. Wine grad, 
180 A. 160, 119 Pa.Super. 78. 

Possession, of still sites 

Excluding evidence that there were 
other still sites, in close proximity 
to home of another person near place 
where still involved in prosecution 
was located, was proper. 

Ala.—Knight v. State, 129 So. 478, 
23 Ala-App. 582. 

39. Cal.—People v. Wong Loung, 
114 P. 829, 169 C. 520. 
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Idaho.—State v. Lowe, 294 P. 339, 50 
Idaho 96. 

raise entries In books 

In prosecution of deputy county 
treasurer for embezzlement, rejec¬ 
tion of proof of false entries made 
in another division of treasurer’s of¬ 
fice was held not error. 

Utah.—State v. Judd, 279 P. 953, 74 
Utah 398. 

Previous kidnapping 

In kidnapping prosecution, refusal 
to permit persons accused to develop 
evidence relating to previous kid¬ 
napping of present kidnapping vic¬ 
tim's son and release of son without 
ransom, and details of gang war 
concerning illegal distribution of 
beer, which allegedly would tend to 
show that victim was kidnapped by 
certain underworld syndicate was 
not error, since such evidence would 
not tend to throw light on issues. 

Ill.—People v. Touhy, 197 N.E. 849, 
361 Ill. 332. 

Indictment 

In prosecution for transporting 
liquor, rejecting accused’s evidence 
that person where he was arrested 
and liquor was found was indicted 
for manufacturing liquor on different 
date was no error. 

Tex.—Laake v. State, 2 S.W.2d 227, 
108 Tex.Cr. 566. 

40. Iowa.—State v. Harris, 133 N.W. 

1078, 153 Iowa 592. 

Minn.—Corpus Juris Secundum cited 
in State v. Bock, 39 N.W.2d 887, 
892, 229 Minn. 449. 

40.5 Minn.—State v. Bock, 39 N.W. 
2d 887, 229 Minn. 449. 

In prosecution for forgery In the 
second degree wherein accused 
claimed an alibi, refusal to permit 
accused to show that other checks 
identical with that on which prose¬ 
cution was based had been passed by 
some other individual on identical 
day was error. 

Minn.—State v. Bock, supra. 
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thereafter to prove its past existence, 40 * 50 and evi- relates to circumstances which, in point of time, 
dence of circumstances subsequent to the offense have evidentiary value in corroborating or disprov- 
charged is relevant and admissible if it throws light ing facts related as having occurred at the time of 
on the transaction, 40 * 55 particularly if such evidence the commission of the offense. 40 * 75 Matters occur- 
tends to prove motive, intent, plan, design, 40 * 60 or ring after the commission of the offense of which 
knowledge. 40 * 65 The law is regarded as w f ell settled accused is charged which are relevant and tend to 
that subsequent acts, whether or not they portray show a consciousness of guilt, 41 or which tend to ex* 
criminality, when substantially similar to the sub- culpate accused,« are admissible as relevant evi- 
ject matter forming the basis of the indictment are dence 
probative to negate the inference that the crucial 

conduct was unintentional, innocent, inadvertent, or On the other hand, matters occurring after the 
the product of mistake. 40 * 70 offense, which are neither incriminatory nor ex- 

Testimony concerning transactions or facts oc- culpatory, and which have no bearing on the guilt 
curring after the alleged commission of the offense or the innocence of accused, are irrelevant and 
charged is relevant and admissible in evidence if it inadmissible, 43 and proof of criminal acts after the 


40.50 U.S.—U. S. v. Cohen, C.CA.N. 
T., 145 F.2d 82, certiorari denied 
65 S.Ct. 553, 323 U.S. 799, 89 L.Ed. 
637, four cases, and 65 S.Ct. 554, 
323 U.S. 800, 89 L.Ed. 638. 
Understanding- of occurrences subse¬ 
quent to crime 

Jury should not he denied informa¬ 
tion intended to place jury in posi¬ 
tion to understand what actually oc¬ 
curred within reasonable period fol¬ 
lowing commission of crime. 

Ark.—Rowe v. State, 275 S.W.2d 887, 
224 Ark. 671. 

40.55 Cal.—People v. Pearson, 244 
P.2d 35, 111 C.A.2d 9. 

Okl.—Langley v. State, 213 P.2d 886, 
90 Okl.Cr. 310. 

40.60 Pa.—Commonwealth v. Ho- 
meyer, 94 A.2d 743, 372 Pa. 150. 

Subsequent sale 

In prosecution for illegal sale of 
intoxicating liquor, testimony as to 
sale on day subsequent to day for 
which accused was on trial was ir¬ 
relevant to show Intent on prior day. 
Tex.—Lawson v. State, 185 S.W.2d 
439, 148 Tex.Cr. 140. 

40.65 Cal.—People v. Pearson, 244 
P.2d 35, 111 C.A.2d 9. 

Md.—Breeding v. State, 151 A.2d 743, 
220 Md. 193. 

40.70 U.S.—U. S. v. Alker, C.A.Pa., 
260 F.2d 135, certiorari denied Alk¬ 
er v. U. S., 79 S.Ct. 579, 359 U.S. 
906, 3 L.Ed.2d 571, rehearing de¬ 
nied 79 S.Ct. 732, 359 U.S. 950, 3 
L.Ed.2d 683. 

40.75 Cal.—People v. Randolph, 306 
P.2d 98, 147 CA.2d Supp. 836. 

41. U.S.—Harrell v. U. S., C.A.Ala., 
220 F.2d 516. 

Wis.—Scott v. State, 248 N.W. 473, 
211 Was. 548. 

42. Involving another 

Accused, who contended that whis¬ 
ky, if in her house, was brought by 
another who was present, should 
have been allowed to testify that she 
asked officers to search such other. 


Ala.—Bradley v. State, 109 So. 175, 
21 AlaApp. 430. 

43. U.S.—United States v. Warren, 
C.CA.N.Y., 120 F.2d 211. 

Ala.—Burks v. State, 200 So. 418, 240 
Ala. 587. 

Smith v. State, 195 So. 290, 29 
AlaApp. 212, certiorari denied 195 
So. 293, 239 Ala. 301—Mims v. 
State, 121 So. 446, 23 AlaApp. 94, 
Cal.—People v. Avery, 149 P.2d 758, 
64 CA.2d 850. 

Ga.—Benford v. State, 36 S.E.2d 833, 
73 Ga.App. 426. 

Ill.—People v. Be Lordo, 182 N.E. 
726, 350 Ill. 148. 

S.C.—State v. Atkins, 32 S.E.2d 372, 
205 S.C. 450. 

Tex.—Tindall v. State, 172 S.W.2d 
328, 146 Tex.Cr. 245—Elkins v. 
State, 276 S.W. 291, 101 Tex.Cr. 
377. 

W.Va.—State v. Wooldridge, 40 S.E. 
2d 899, 129 W.Va. 448—State v. 
Gunter, 17 S.E.2d 46, 123 W.Va. 
569. 

16 C.J. p 550 note 89. 

“Only such acts of the • » 

[accused] subsequent to the , . . 

offense as tended to connect him 
with the offense or from which his 
guilt . . . might reasonably be 

inferred were competent as evidence 
against him.” 

Ky.—Coleman v. Commonwealth, 265 
S.W. 1, 2, 204 Ky. 652. 

Discretion of court 

In a prosecution for rape, it can¬ 
not be said that the court erred in 
excluding testimony of stenographer 
as to the number of times prosecu¬ 
trix in her testimony answered “I 
don't remember" and *T don’t know," 
since the jury would not be aided 
by the evidence offered, and Its 
admission or exclusion rested in the 
discretion of the trial judge. 

Mass.—Commonwealth v. Dies, 143 
N.E. 506, 248 Mass. 482. 

Caution to witnesses 

(1) Testimony showing that de¬ 
cedent's wife and her brothers had 

455 


been cautioned not to talk to ac¬ 
cused’s counsel in absence of coun¬ 
sel for state is properly excluded as 
immaterial. 

Mo.—State v. Cropper, 36 S.W.2d 923, 
327 Mo. 193. 

(2) Question whether accused's 
counsel had cautioned her not to 
talk to anybody about case was im¬ 
material, and court without error 
declined to allow it to be proved. 
Ala.—Wilson v. State, 101 So. 417, 20 
AlaApp. 137, certiorari denied Ex 
parte Wilson, 101 So. 423, 211 Ala. 
613. 

Incitement to violence 

In prosecution for inciting striking 
railroad employees to commit acts of 
violence, the speech having been 
made over three months after issu¬ 
ance of injunction by federal court, 
evidence, as to whether acts of vio¬ 
lence seemed to diminish after such 
injunction issued, was held properly 
excluded. 

Conn.—State v. Schleifer, 130 A. 184, 
102 Conn. 708. 

Failure to use evidence 

Testimony as to failure to offer 
in evidence at accomplice's trial 
coat worn by deceased when shot, 
and reason therefor, was held ir¬ 
relevant in murder trial. 

Md.—Carey v. State, 142 A 497, 142 
Md. 474. 

Dirt of witnesses indorsed on indict¬ 
ment 

Excluding list of witnesses in¬ 
dorsed on bill of indictment in mur¬ 
der prosecution was held not error. 
N.C.—State v. Moore, 148 S.B. 29, 197 
N.C. 196. 

Pendency of prosecution In federal 
court 

In prosecution for manufacturing 
liquor, excluding evidence of arrest 
and pending prosecution in federal 
court at instance of state’s witness¬ 
es was held proper. 

Ark.—Smith v. State, 34 S.W.2d 1083, 
183 Ark. 99. 
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return of the indictment may not be relevant to the 
offense charged. 43 * 5 

1 Happenings after the commission of the offense 
which tend to connect accused with an accomplice 
are relevant and admissible. 44 

h. Acts, Conduct, and Declarations of Accused 
Generally 

Acts, conduct, and declarations of the accused occur¬ 
ring after the commission of the alleged offense are gen¬ 
erally relevant if they tend to show consciousness of 
guilt, state of mind, or intent. 

It is well settled that the acts, conduct, and dec¬ 
larations of an accused person following the com¬ 


mission of an alleged crime may be circumstantially 
relevant, 44 * 50 and may be relevant to prove the 
commission of the acts charged. 44 * 55 If state of 
mind, 44 * 60 intent, 44 * 65 or purpose, 44 * 70 is in issue, 
acts, conduct, and declarations of accused after the 
offense which tend to establish such matters are 
admissible as relevant testimony. Likewise, the rule 
is generally recognized that acts, conduct, and dec¬ 
larations of accused occurring after the commission 
of an alleged offense which tend to show a conscious¬ 
ness of guilt are relevant. 44 * 75 

At least in so far as they tend to connect him with 
the crime and are not merely self-serving, 45 and are 
inconsistent with a theory of innocence, 46 and tend 


Persons supplying' prosecution funds 

Refusal to require witness to dis¬ 
close names of persons who contrib¬ 
uted funds for employment of prose¬ 
cuting counsel was held not error, 
none of them being witnesses. 

La.—State v. Tucker, 108 So. 419, 
161 La. 214. 

Source of prosecution evidence 

Officer as witness need not disclose 
source of information on which he 
made arrest, it being immaterial to 
Issue. 

Wash.—State v. Kittle, 241 P. 962, 
137 Wash. 173. 

Talk with accused’s witness 

Objection to question, as to sher¬ 
iff being to see accused's witness to 
talk with him about case, was prop¬ 
erly sustained. 

Ala.—Mims v. State, 121 So. 446, 23 
Ala.App. 94. 

43A Ga.—Cox v. State, 70 S.E.2d 
100, 85 Ga.App. 702. 

44. Cal.—People v. La Crosse, 43 P. 

2d 596, 5 C.A.2d 696. 

44L50 U.S.—Rivers v. U. S., C.A 
Alaska, 270 F.2d 435. 

44.55 XJ.S.—Rivers v. U. S., supra. 
44.60 La.—State v. Johnson, 36 So. 

2d 6, 213 La. 970. 

Condition showing state of mind 
“For the purpose of shedding light 
upon the defendant's state of mind 
at the time the alleged crime was 
committed, evidence of his condition, 
as shown by his acts and conduct, 
or, as shown by any other competent 
evidence, may be shown both before 
and after the alleged criminal act, if 
properly connected up." 

Ga.—Register v. State, 51 S.E.2d 594, 
596, 78 Ga.App. 549—Murphy v. 
State, '28 S.E.2d 198, 199, 70 Ga. 
App. 357. 

Attitude of mind 

In involuntary manslaughter pros¬ 
ecution against truck driver striking 
deceased, movements, conduct, and 
admissions of accused for more than 
one and one-half hours after acci¬ 
dent were admissible as characteriz¬ 
ing driver’s attitude of mind at time 


of killing and as so connected with 
events as to be part of the whole 
transaction. 

N.M.—State v. Borrego, 195 P.2d 622, 
52 N.M. 202. 

44.65 U.S.—Rivers v. U. S., C.A. 

Alaska, 270 F.2d 435—Burger v. U, 
S. f C.A.Mo., 262 F.2d 946, certiorari 
denied 79 S.Ct. 1119, 359 U.S. 990, 
3 L.Ed.2d 979, rehearing denied 79 
S.Ct. 1446, 360 U.S. 940, 3 L.Ed.2d 
1552. 

La.—State v. Digilormo, 9 So.2d 221, 
200 La. 895. 

Me.—State v. Smith, 37 A.2d 246, 140 
Me. 255. 

44.70 U.S.—Rivers v. U. S., C.A. 

Alaska, 270 F.2d 435. 

44.75 Ala.—Woodard v. State, 44 So. 
2d 241, 253 Ala. 259. 

Evans v. State, 53 So.2d 764, 36 
Ala.App. 145—Wilson v. State, 19 
So.2d 777, 31 Ala.App. 560, reversed 
on other grounds 19 So.2d 780, 246 
Ala. 129. 

Cal.—People v. Bernstein, 340 P.2d 
299, 171 C.A.2d 279—People v. 
Moody, 208 P.2d 692, 93 C.A.2d 66 
—People v. Gryszkiewicz, 198 P.2d 
585, 88 C.A.2d 230—People v. 
Moore, 160 P.2d 857, 70 C.A.2d 158. 
Ga.—Crider v. State, 105 S-E.2d 506, 
98 Ga.App. 164—Newmans v. State, 
16 S.E.2d 87, 65 Ga.App. 288. 

Mo. —State v. Ruckman, 222 S.W.2d 
74— Corpus Juris Secundum cited 
in State v. Walker, 208 S.W.2d 233, 
236, 357 Mo. 394. 

W.Va.—State v. Wright, 43 SK.2d 
295, 130 W.Va. 336. 

At time of being charged with crime 
or thereafter 

Ala.—Lindsey v. State, 28 So.2d 799, 
32 Ala.App. 545, certiorari denied 
28 So.2d 804, 248 Ala. 628. 

Ga.—Austin v. State, 110 S.E.2d 434, 
100 Ga.App. 147. 

Relevant if having any tendency to 
elucidate 

“Any indications of a conscious¬ 
ness of guilt by a person suspect of 
or charged with crime, or who may 
after such indications be suspected 
or charged, are admissible evidence 
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against him. The number of such 
indications it is impossible to limit, 
nor can their nature or character be 
defined. Presumptions or inferences 
may be and often are, founded on 
circumstances which, of themselves, 
independent of the accusation, would 
not be ground of crimination. It is 
largely a question of fact, rather 
than a question of law, for the de¬ 
termination of the jury, whether par¬ 
ticular conduct, or particular expres¬ 
sions of the accused, refer to a crim¬ 
inal offense, and spring from his con¬ 
sciousness of guilt. When it is clear 
that they have no relation to the of¬ 
fense, and that they ought not to 
have any influence with the jury, it 
is the duty of the court to reject 
them as evidence. But however 
minute or insignificant they may be, 
shedding but a dim light upon the 
transaction, if they have a tendency 
to elucidate it they must be admit¬ 
ted. They may be connected with 
other circumstances which will con¬ 
stitute a chain of evidence, leading 
the mind to a satisfactory conclu¬ 
sion.” 

Ala.—McAdory v. State, 62 Ala. 154, 
159. 

Fuller v. State, 39 So.2d 24, 27, 
34 AlaAtpp. 211, certiorari denied 
39 So.2d 29, 252 Ala. 20. 

Well established rule 
Cal.—People v. MacCagnan, 276 P.2d 
679, 129 C.A.2d 100. 

45. Ala.—Rountree v. State, 101 So. 
325, 20 Ala-App. 225. 

Cal.—People v. Steffner, 227 P. 690, 
67 C.A. 1. 

Fla.—Corpus Juris cited in Smith v. 

State, 176 So. 506, 508, 129 Fla. 388. 
Mont.—Corpus Juris quoted in State 
v. Cassill, 229 P. 716, 721, 71 Mont. 
274. 

Self-serving declarations and con¬ 
duct of accused see infra § 737. 

46. Ala.— James v. State, 72 So. 299, 
14 Ala. 652. 

Cal.—People v. Yeager, 229 P. 40, 194 
C. 452. 

Ky.—Shelton v. Commonwealth, 6 S. 
W.2d 1094, 224 Ky. 671—Forgey v. 
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to show consciousness of guilt, 47 the conduct and tions toward the crime, and his actions in the pres- 
general demeanor of accused after the crime, his ence of those engaged in endeavoring to detect the 
language, oral and written, his attitude and rela- criminal are always relevant, 48 whether or not part 


Commonwealth, 286 S.W. 1051, 215 
Ky. 703—Farina v. Commonwealth, 
278 S.W . 1097, 212 Ky. 303—Davis 
v. Commonwealth, 265 S.W. 10, 204 
Ky. 601—Coleman v. Common¬ 
wealth, 265 S.W. 1, 204 Ky. 652— 
Anderson v. Commonwealth, 262 S. 
W. 1105, 203 Ky. 681. 

47. U.S.—Burger v. U. S., C.A.Mo., 
262 F.2d 946, certiorari denied 79 
S.Ct. 1119, 359 U.S. 990, 3 L.Ed.2d 
979, rehearing denied 79 S.Ct. 1446, 
360 U.S. 940, 3 L.Ed.2d 1552—See- 
man v. U. S., C.C.A.Tex., 96 F.2d 
732, certiorari denied 59 S.Ct. 80, 
305 U.S. 620, 83 L.Ed. 396. 

Ala.—Holmes v. State, 199 So. 736, 
29 AlaA.pp. 594. 

Cal.—People v. Teager, 229 P. 40, 
194 C. 452. 

People v. Sprague, 198 P. 820, 52 
C.A. 363. 

D.C.—Beck v. U. S., 140 F.2d 169, 78 
U.S.App.D.C. 10. 

Ga.—Kyals v. State, 97 S.E. 444, 23 
Ga.App. 86. 

Ind.—Davidson v. State, 187 N.E. 376, 
205 Ind. 564. 

Me.—State v. Caliendo, 4 A.2d 837, 
136 Me. 169. 

48. U.S.—Simons v. U. S., C.C.A. 
Wash., 119 F.2d 539, certiorari de¬ 
nied 62 S.Ct. 78, 314 U.S. 616, 86 
L.Ed. 496—Seeman v. U. S., C.C.A. 
Tex., 96 F.2d 732, certiorari denied 
59 S.Ct. 80, 305 U.S. 620, 83 L.Ed. 
396. 

Ala.—Willingham v. State, 74 So.2d 
241, 261 Ala. 454. 

Kennedy v. State, 107 So.2d 913, 
39 Ala.App. 676—Wilson v. State, 
19 So.2d 777, 31 Ala.App. 560, re¬ 
versed on other grounds 19 So.2d 
780, 246 Ala. 129—Holmes v. State, 
199 So. 736, 29 Ala.App. 594— 
Rountree v. State, 101 So. 325, 20 
Ala.App. 225—Sparks v. State, 95 
So. 557, 19 Ala.App. 84—Montgom¬ 
ery v. State, 86 So. 132, 17 Ala.App. 
469, certiorari denied Ex parte 
State, 85 So. 785, 204 Ala. 389. 

Ark.—Ogburn v. State, 270 S.W. 945, 
168 Ark. 396. 

Cal.—People v. Otis, 344 P.2d 342, 
174 C.A.2d 119—People v. Sorren- 
tino, 303 P.2d 859, 146 C.A.2d 149 
—People v. Roberts, 1 P.2d 1088, 
115 C.A. 496—People v. Schumann- 
Heink, 288 P. 838, 106 CA.. 81- 
People v. Jori, 278 P. 250, 99 C.A. 
280—People v. Taylor, 263 P. 560, 
88 C.A. 495—People v. Sprague, 198 
P. 820, 52 C-A. 363—People v. Del¬ 
gado, 175 P. 24, 37 CAl. 807. 

People v. McGinnis, 267 P.2d 458, 
123 C.A.2d Supp. 945. 

Fla.—Ray v. State, 31 So.2d 156, 159 
Fla. 101, 172 A.L.R. 726—Corpus 
7url* cited In Smith v. State, 176 
So. 506, 508, 129 Fla. 888. 


Ga.—Ryals v. State, 97 S.E. 444, 23 
Ga.App. 86. 

Ind.—Davidson v. State, 187 N.E. 376, 
205 Ind. 564. 

Iowa.—State v. Benson, 300 N.W. 275, 
221 Iowa 1168— Corpus Juris quot¬ 
ed in State v. Johnson, 264 N.W. 
596, 601, 221 Iowa 8—State v. Beck- 
ner, 198 N.W. 643, 197 Iowa 1252. 

Ky.—Shelton v. Commonwealth, 6 
S.W.2d 1094, 224 Ky. 671—Forgey 
v. Commonwealth, 286 S.W. 1051, 
215 Ky. 703—Farina v. Common¬ 
wealth, 278 S.W. 1097, 212 Ky. 303 
—Davis v. Commonwealth, 265 S. 
W. 10, 204 Ky. 601—Coleman v. 
Commonwealth, 265 S.W. 1, 204 Ky. 
652—Anderson v. Commonwealth, 
262 S.W. 1105, 203 Ky. 681. 

La.—State v. Anthony, 117 So. 921, 
166 La. 793. 

Me.—State v. Caliendo, 4 A.2d 837, 
136 Me. 169. 

Mass.—Commonwealth v. Bonomi, 
140 N.E.2d 140, 335 Mass. 327— 
Commonwealth v. Wood, 19 N.E.2d 
320, 302 Mass. 265. 

Miss.—Harrelson v. State, 65 So.2d 
237, 219 Miss. 887. 

Mo.—State v. Cade, 34 S.W.2d 82, 326 
Mo. 1132—State v. Stark, 249 S.W. 
57. 

Mont.— Corpus Juris quoted in State 
v. Cassill, 229 P. 716, 721, 71 Mont. 
274. 

N.H.—State v. Foster, 113 A 211, 80 
N.H. l. 

Okl.—Colglazier v. State, 212 P. 332, 
23 Okl.Cr. 23. 

Or.—State v. Coleman, 249 P. 1049 
119 Or. 430. 

Pa.—Commonwealth v. Homeyer, 94 
A.2d 743, 372 Pa. 150—Common¬ 
wealth v. Karmendi, 195 A. 62, 328 
Pa. 321. 

Tenn.—Smith v. State, 327 S.W.2d 
308, certiorari denied Smith v. Ten¬ 
nessee, 80 S.Ct. 372, 361 U.S. 930, 4 
L.Ed.2d 354, rehearing denied 80 
S.Ct. 585, 361 U.S. 973, 4 L.Ed.2d 
552. 

Tex.—Oglesby v. State, 51 S.W.2d 
587, 121 Tex.Cr. 52, followed in 51 
S.W.2d 689 and Newton v. State, 
51 S.W.2d 592—Gray v. State, 33 S. 
W.2d 457, 116 Tex.Cr. 617—Wilker- 
son v. State, 300 S.W. 942, 108 Tex. 
Cr. 384—Williams v. State, 285 S. 
W. 616, 105 Tex.Cr. 22. 

Vt.—State v. Dugee, 144 A. 689, 101 
Vt. 491. 

Wash.—State v. Brames, 282 P. 48, 
154 Wash. 304— Corpus Juris quoted 
in State v. Dooley, 233 P. 646, 133 
Wash. 392. 

Wyo.— Corpus Juris Secundum cited 

in State v. Lindsay, 317 P.2d 506, 
507, 77 Wyo. 410. 

16 C.J. p 549 note 82. 
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Admissions and declarations of ac¬ 
cused generally see infra $2 730- 
738. 

Possession of weapons or implements 
of crime see supra S 611. 

Silence of accused see infra 5 734. 
After commencement of prosecution 
Okl.—Jeffries v. State, 257 P. 333, 
37 Okl.Cr. 110. 

Actions or words indicating con¬ 
sciousness of guilt 

“Any conduct or declaration of ac¬ 
cused having relation to the offense 
he is suspected of or charged with, 
indicating a consciousness of guilt 
is admissible against him." 

Ala.—Palmer v. State, 73 So. 139, 141, 
15 Ala.App. 262, certiorari denied 
Ex parte Palmer, 73 So. 1001, 198 
Ala. 693. 

Behavior subsequent to event 

“Evidence of circumstances, which 
are part of a person’s behavior sub¬ 
sequent to an event with which it is 
alleged or suspected he is connected 
with or implicated in, are relevant If 
the circumstances are such as would 
be natural and usual, assuming the 
connection or implication to exist." 
Ind.—Davidson v. State, 187 N.E. 376, 
378, 205 Ind. 564. 

Appearance 

Evidence that when accused met a 
witness who he must have known 
was the occupant of the room ad¬ 
joining that in which the crime was 
committed his face was disfigured 
and that he appeared blanched or 
somewhat excited was admissible. 
Cal.—People v. Sprague, 198 P. 820, 
52 C.A. 363. 

Cessation of usual visits 

It having been shown that prior to 
the burglary accused was a frequent 
visitor at the house and on terms 
of confidence and friendship with 
the owner, a sudden breaking off of 
his visits immediately after the 
burglary was a circumstance admis¬ 
sible as tending to connect him there¬ 
with, on the theory of consciousness 
of wrong causing him to avoid a 
friend whom he had injured. 

Ala.—Tyra v. State, 82 So. 631, 17 
Ala.App. 92. 

Intoxication 

(1) In prosecution for driving 
while under influence of liquor or 
narcotic drugs, evidence that, after 
accident, accused was not normal, 
and that he staggered and used lan¬ 
guage indicating drunken condition, 
was relevant and admissible. 

Ala.—Davis v. State, 176 So. 379, 27 
Ala.App. 551, certiorari denied 176 
So. 382, 234 Ala. 625. 

(2) In prosecution for murder with 
car driven while drunk, drunkenness 
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of the res gestae, 49 provided they are not so remote 
in time or extend over so long a period as to create 
a strong probability that they are the outcome of 
other motives than a consciousness of guilt. 50 Acts, 
conduct, or declarations of accused which in no way 
connect him with the commission of the crime are, 
of course, irrelevant, 50 - 5 and it has been stated that 
the conduct of accused subsequent to the return of 
the indictment is generally not relevant on a trial 
of the offense charged. 50 * 10 Testimony offered by 
accused as to his conduct and demeanor after the 
crime, such testimony being tendered to show con¬ 
sciousness of innocence, is generally not regarded 
as relevant evidence. 50 * 15 In fact, if offered on be¬ 
half of accused his acts, conduct, and statements are 
generally not admissible unless constituting part of 
the res gestae, as discussed infra § 667. 

If evidence is tendered of conduct of accused after 


the act alleged to be criminal, and is tendered to 
establish that the act was performed in good faith 
and without evil intent, whether such evidence is 
relevant generally depends on the facts and circum¬ 
stances of each case, 50 - 20 since, when acts of subse¬ 
quent conduct are offered to prove absence of evil 
intent, the trial court is vested with considerable 
discretion in admitting or refusing to admit such 
evidence. 50 - 25 Such acts may be inadmissible be¬ 
cause too remote in time, or because they were not 
performed voluntarily. 50 * 30 

The actions and behavior of accused when charged 
with the crime, 51 or when confronted with the con¬ 
sequences or with the scene or surroundings of the 
crime with which he is charged, 52 or when brought 
before the prosecuting witness 58 for identification, 54 
or at the trial, 55 are peculiarly relevant. In receiv- 


may be proved by conduct, actions, 
and appearance of accused a few 
hours after the time in question. 

Ga.—Meadows v. State, 199 S.E. 133, 
18$ Ga. 592. 

Nervousness 

In a prosecution for wrongfully 
burning a barn, testimony by a wit¬ 
ness that, when the bloodhound was 
brought to town to track the guilty 
persons, accused displayed nervous¬ 
ness, was incompetent, it appearing 
that accused at the time had ac¬ 
companied his wife to town to have 
some dental work done and his ner¬ 
vousness might have been attributed 
to that. 

Ky.—Springs v. Commonwealth, 248 
S.W. 535, 198 Ky. 258. 

Vo show malice 

Evidence of accused's conduct 
shortly after offense in perpetration 
of which malice was essential held 
admissible to show malice. 

Ga.—Price v. State, 142 S.E. 666, 166 
Ga. 120. 

Davis v. State, 76 S.E. 391, 11 Ga. 
App. 804. 

Willful concealment of material 
facts relating to crime is considered 
as evidence of guilt 
U.S.—Ashcraft v. State of Tennessee, 
Tenn., 66 S.Ct 544, 327 U.S. 274, 90 
I*Ed. 667, rehearing denied 66 S.Ct 
815, 327 U.S. 817, 90 L.Ed. 1040. 

49. Ala.—Wilson v. State, 19 So. 2d 
777, 31 AlaA-pp. 560, reversed on 
other grounds 19 So.2d 780, 246 
Ala. 129. 

Fla.—Smith v. State, 176 So. 506, 129 
Fla. 388. 

Mo.-—State v. Daly, 109 S.W. 53, 210 
Mo. 664. 

Wash.— Corpus Juris quoted in State j 
v. Dooley, 233 P. 646, 133 Wash, j 
392. I 


Wyo.— Corpus Juris Secundum cited 
in State v. Lindsay, 317 P.2d 506, 
509, 77 Wyo. 410. 

50. Ala.—Montgomery v. State, 86 
So. 132, 17 Ala.App. 469, certiorari 
denied Ex parte State, 85 So. 785, 

Vt—State v^Teitle, 90 A.2d 562, 117 
Vt. 190. 

50.5 Pa.—Commonwealth v. Jaunes, 
11 A.2d 790, 139 Pa.Super. 118. 
Sexual intercourse with prostitute 
following homicide 
Tex.—Edwards v. State, 239 S.W.2d 
618, 156 Tex.Cr. 146. 

SO-IO Ga.—Cox v. State, 70 S.E.2d 
100, 85 Ga.App. 702. 

Support of child 

In prosecution for nonsupport of 
illegitimate child, testimony that ac¬ 
cused had not furnished support for 
child subsequent to time indictment 
was returned was inadmissible. 
W.Va.—State v. Fitzsimmons, 73 S.E. 
2d 136, 137 W.Va. 585. 

50.15 Contest of another prosecu¬ 
tion 

Evidence that accused, who had 
been imprisoned in federal peniten¬ 
tiary, had procured a writ of habeas 
corpus ad prosequendum, had paid 
his expenses to another city for trial 
of robbery prosecution and had in¬ 
sisted on an early trial, was not ad¬ 
missible as tending to show a con¬ 
sciousness of innocence on his part. 
Mo.—State v. Tripp, 303 S.W.2d 627. 
Remoteness 

If such evidence were admissible it 
would be subject to same rule as is 
applied to evidence tending to show 
consciousness of guilt, which is that 
it must not be so remote in time as 
to create strong probability that oth¬ 
er motives determined the conduct. 
Vt—State v. Teitle, 90 A.2d 562, 117 
Vt 190, 


50.20 In Income tax evasion prose- 
cution, evidence showing payment of 
past-due taxes as proof of good faith, 
may or may not be admissible, de¬ 
pending on the circumstances of the 
case. 

U.S.—Hayes v. U. S., C.A.Utah, 227 
F.2d 540. 

50.25 U.S.—Hayes v. U. S. t supra. 
50.30 U.S.—Hayes v. U. S., supra. 
51- Iowa.—State v. Benson, 300 N.W. 
275, 230 Iowa 1168—State v. John¬ 
son, 264 N.W. 596, 221 Iowa 8— 
State v. Beckner, 198 N.W. 643, 197 
Iowa 1252. 

La.—State v. Anthony, 117 So. 921, 
166 La. 793. 

Tenn.— Corpus Juris Secundum 
quoted in Marable v. State, 313 S. 
W.2d 451, 459. 

52. Iowa.—State v. Vandewater, 212 
N.W. 339, 203 Iowa 94. 

Tenn.— Corpus Juris Secundum quot¬ 
ed in Marable v. State, 313 S.W.2d 
451, 459. 

16 C.J. p 550 note 84. 

Threatening behavior 
Evidence of accused's threatening 
behavior when interrogated concern¬ 
ing stolen property was properly ad¬ 
mitted. 

Iowa.—State v. Vandewater, 212 N.W. 
339, 203 Iowa 94. 

53. Iowa.—State v. Dennis, 94 N.W. 
235, 119 Iowa 688. 

Mass.—Commonwealth v. Gangi, 137 
N.E. 643, 243 Mass. 341. 

Tenn.— Corpus Juris Secundum quot¬ 
ed in Marable v. State, 313 S.W.2d 
451, 459. 

54. Cal.—People v. Rowell, 65 F. 
127, 133 C. 39. 

Tenn.— Corpus Juris Secundum quot¬ 
ed in Marable v. State, 313 S.W.2d 
451, 459. 

55. Tenn.— Corpus Juris Secundum 
quoted In Marable v. State, 313 S. 
W.2d 451, 459. 
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ing evidence of this kind, it is not easy, if at all 
possible, for courts to draw any line segregating 
those acts which to some minds may seem significant 
of guilt from those which are irrelevant because 
justifying no such inference. 56 Any ex post facto 
indication by accused of a desire to evade prosecu¬ 
tion may be shown as one of series of circum¬ 
stances from which guilt may be inferred. 57 

Where testimony of this nature has been intro¬ 
duced, evidence on behalf of accused in explanation 
thereof is also admissible. 58 Where an alibi is re¬ 
lied on by accused, much latitude is generally al¬ 
lowed him in explaining his conduct which might 
otherwise be interpreted as indicating a conscious¬ 
ness of guilt. 59 

Possession of incriminating evidence . The pos¬ 
session of incriminating evidence by accused has 
been said to be always admissible in criminal trials, 60 
and testimony as to conflicting stories told by ac¬ 
cused as to how such evidence came into his pos¬ 
session is generally relevant. 60 - 5 Testimony as to 
the disposition that was made of the weapon that 
was used in the commission of the alleged offense 
may be inadmissible where the information on which 


CRIMINAL LAW §§ 623-624 

the witness would base his answer was obtained 
from accused while he was under arrest. 60 * 10 

§ 624. -Concealment of Crime 

Acts, conduct, and declarations on the part of the 
accused showing a desire or disposition to conceal the 
crime or the results of the crime are generally admissible 
against him, provided there is other evidence of his par¬ 
ticipation In the crime. 

The rule is generally recognized that if there is 
affirmative proof that accused participated in the act 
alleged to be criminal, 61 it is generally relevant to 
show his acts, conduct, and declarations occurring 
after the commission of the alleged offense which 
tend to show a desire or disposition on his part to 
conceal the crime, 62 or the results of the crime, 62 - 5 
even though it tends to prove another and distinct 
crime, as considered infra § 687, this being true as 
to an act which owing to the circumstances may or 
may not be criminal. 63 

Evidence of accused’s financial inability to bear 
expense involved in prosecution against him is ir¬ 
relevant to explain motive for concealment of 
crime. 64 


reigning Ignorance of language 

Evidence of court Interpreter that 
at previous time, when accused was 
witness In another case, he had no 
difficulty in understanding English, 
was held competent as proving that 
he understood English better than he 
seemed to understand it at trial. 
Mass.—Commonwealth v. Patalano, 
149 N.E. 689, 254 Mass. 69. 

56. Tenn.—Corpus Juris Secundum 
quoted in Marable v. State, 313 S. 
W.2d 451, 459. 

Wis.—Paulson v. State, 94 N.W. 771, 
118 Wis. 89. 

57. Fla.—Cortes v. State, 185 So. 
323, 135 Fla. 589—Childers v. State, 
77 So. 99, 74 Fla. 288. 

Tenn.—Corpus Juris Secundum quot¬ 
ed in Marable v. State, 313 S.W.2d 
461, 459. 

Tex.—Tindall v. State, 172 S.W.2d 
328, 146 Tex.Cr. 245. 

Plans to avoid detection and punish¬ 
ment 

It is of common knowledge that 
those who commit crimes usually 
plan to avoid detection and punish¬ 
ment if detected, and hence evidence 
of plans to avoid detection and acts 
to avoid punishment is admissible as 
Integral part of the offense. 

TT.S.—Banning v. U. S., C.C.A.Mich., 
130 F.2d 330, certiorari denied 63 
S.Ct. 434, 317 IT.S. 695, 87 L.Ed. 
556. 

58. Mass.—Commonwealth v. Reyn¬ 
olds, 154 N.E.2d 130, 338 Mass. 130. 


Okl.—Colglazier v. State, 212 P. 332, 
23 Okl.Cr. 23. 

S.D.—State v. Goodnow, 170 N.W. 
661, 41 S.D. 391. 

Reasons for acts of accused 

In prosecution for incest with 
daughter, where prosecutrix testi¬ 
fied to being pregnant and state In¬ 
troduced in evidence a catheter sent 
by accused to prosecutrix while she 
was in sheriff’s custody without 
evidence as to its purpose and upon 
assumption that it was sent to be 
used to produce an abortion, it was 
proper for accused to testify as to 
his reasons in sending it. 

S.D.—State v. Goodnow, 170 N.W. 
661, 41 S.D. 391. 

59. Cal.—People v. Mar Gin Suie, 
103 P. 951, 11 C.A. 42. 

60. Cal.—People v. Mason, 149 P.2d 
742, 65 C.A.2d 5. 

Ky.—Clemens v. Commonwealth, 6 S. 

W.2d 483, 224 Ky. 370. 

Tex.—Barnes v. State, 278 S.W.2d 305, 
161 Tex.Cr. 510, certiorari denied 
75 S.Ct. 658, 349 U.S. 919, 99 LuEd. 
1252. 

Unexplained possession of things, 
in itself, may be evidence against 
the possessor. 

Pa.—Commonwealth v. Fusci, 35 A.2d 
93, 153 Pa.Super. 617. 

Possible motive 

In prosecution of wife for killing 
husband, amorous letters written 
wife by another man are properly 
admitted. 


Ky,—Clemens v. Commonwealth, $ 
S.W.2d 483, 224 Ky. 370. 

60.5 Possession of forged check 
Okl.—Smith v. State, Cr., 291 P.2d 

378. 

60.10 Tex.—Andrews v. State, 273 
SW.2d 430, 160 Tex.Cr. 570. 

61. Miss.—Harper v. State, 35 So. 
572, 83 Miss. 402. 

Mont.— Corpus Juris quoted in State 
v. Cassill, 22 9 P. 716, 721, 71 Mont. 
274. 

62. Ala.—Montgomery v. State, 86 
So. 132, 17 Ala.App. 469, certiorari 
denied Ex parte State, 85 So. 785, 
204 Ala. 389. 

Fla.—Daniels v. State, 108 So.2d 755.. 
Mo.—State v. Ruckman, 222 S.W.2d 
74— Corpus Juris Secundum cited 
in State v. Walker, 208 SW.2d 233, 
236, 357 Mo. 394. 

Mont.— Corpus Juris quoted In State 
v. Cassill, 229 P. 716, 721, 71 Mont. 
274. 

N.J.—State v. Neary, 148 A, 608, 106 
N.J.Law 104. 

16 C.J. p 550 note 91. 

62.5 IT.S.—Rivers v. IT. S., CA-Alas- 
ka, 270 F.2d 435. 

63. “Concealment of an act, which, 
owing to the circumstances, may or 
may not be criminal, has always been 
regarded as evidence that the act 
was criminal.” 

Wash.—Buckley v. Massachusetts 
Bonding & Insurance Co., 192 P. 
924, 929, 113 Wash. IS. 

64. Fla.—Lovins v. State, 141 So. 
881, 105 Fla. 576. 
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§ 625, — Flight and Refusal to Flee 

a. In general 

b. Time or stage in proceedings 

c. Flight from another offense 

d. Refusal to flee; voluntary surrender 

e. Explanation of flight 

a. In General 

Evidence tending to show flight of accused after 
commission of the offense, and the attending circum¬ 
stances! is admissible as bearing on the consciousness of 
guilt. 


Quoted In: U.S.—U. S, v. Gicinto, D.C.Mo., 114 F.Supp. 

204, 205, affirmed, C.A., 212 F.2d 8, cer¬ 
tiorari denied 75 S.Ct. 125, 348 U.S. 884, 
99 L.Ed. 695. 

While evidence of flight is not substantive evi¬ 
dence of guilt, 65 or of premeditation or delibera¬ 
tion, 66 since it is as consistent with innocence as with 
guilt, 67 it is universally recognized that testimony as 
to flight, attempted flight, or concealment after the 
commission of an offense, or after one is accused of 
crime, is relevant evidence which may be shown 
as a criminating circumstance, 67 * 5 particularly 


Acts to avoid exposure 

Evidence of accused's conduct, such 
as attempts to mislead prosecution, 
conceal accused's guilt, or of acts 
indicating alleged co-conspirators 
were devising means to avoid ex¬ 
posure, were admissible. 

Mich.—People v. Lewis, 249 N.W. 451, 
264 Mich. 83. 

65. Ala.— Corpus Juris Secundum 
quoted in Ivey v. State, App., 108 
So.2d 430, 432, certiorari denied 
108 So.2d 432, 268 Ala. 697. 

Mich.—People v. MacCullough, 274 NT. 
W. 693, 281 Mich. 15—People v. 
Burbank, 208 N.W. 687, 234 Mich. 
600. 

Miss.—Hubbard v. State, 30 So.2d 901, 
202 Miss. 229—Howard v. State, 
181 So. 525, 182 Miss. 27. 

Evidence of flight of accused as in¬ 
sufficient to support conviction see 
infra 5 907. 

To he considered with other evi¬ 
dence 

“It must be considered in connec¬ 
tion with all the other evidence in 
the case." 

Ill.—People v. Herbert, 196 N.E. 821. 

361 Ill. 64. 

Particular offense 

That accused transporting liquor 
in automobile fled when accosted by 
officer did not tend to prove him 
jguilty of importing liquor. 

U.S.—!Kennedy v. U. S., C.C.A.Mont., 
44 F.2d 131. 

Only a circumstance to he considered 
hy jury 

(1) "As an abstract proposition 
flight, after a wrong done, standing 
alone, raises no legal presumption of 
guilt. It is a circumstance to be 
considered by a jury with the other 
proofs and those other proofs, in 
conjunction therewith, might legiti¬ 
mately support the jury’s conclusion 
that a defendant fled because he was 
conscious of guilt," 

N.J.—State v. Hedinger, 19 A.2d 322, 
323, 126 N.J.Law 288. 

(2) "At one time *in our judicial 
history flight resulted in the for¬ 
feiture of the goods of the accused, 
and raised a conclusive presumption 
of guilt. Flight is now held rele¬ 
vant merely as a circumstance tend¬ 
ing to establish guilt, not in itself 


conclusive, nor can it create a legal 
presumption of guilt." 

Ga.—Seay v. State, 11 S.E.2d 54, 56, 
63 Ga.App. 286. 

66. N.C.—State v. Payne, 197 S.E. 
573, 213 N.C. 719. 

Not relevant as to premeditation or 
deliberation 

Flight may be considered on Issue 
of guilt, but not as tending to show 
premeditation or deliberation. 
N.C.—State v. Marsh, 66 S.E.2d 684, 
i 234 N.C. 101. 

67. Ala.—Corpus Juris Secundum 
quoted in Ivey v. State, App., 108 
So.2d 430, 432, certiorari denied 
108 So.2d 432, 268 Ala. 697. 

Fla.—Harrison v. State, App., 104 So. 
2d 391. 

Mich.—People v. MacCullough, 274 
N.W. 693, 281 Mich. 15. 

Miss.—Hubbard v. State, 30 So.2d 901, 
202 Miss. 229—Howard v. State, 181 
So. 525, 182 Miss. 27. 

Evidence of flight as raising no pre¬ 
sumption of guilt see supra § 598. 

67.5 U.S.—Rivers v. U. S., C.A.Alas- 
ka, 270 F.2d 435—U. S. v. Waldman, 
C.A.N.Y., 240 F.2d 449. 

Ala.—Ragland v. State, 71 So.2d 535, 
37 Ala.App. 542—Pugh v. State, 10 
So.2d 833, 30 Ala.App. 572, certio¬ 
rari denied 10 So.2d 836. 243 Ala. 
507—Starnes v. State, 2 So.2d 333, 
30 Ala.App. 156—Gilbert v. State, 
100 So. 566, 20 Ala.App. 28—Martin 
v. State, 97 So. 768, 19 Ala.App. 432 
—Lauren v. State, 97 So. 257, 19 
Ala.App. 334—Montgomery v. State, 
91 So. 630, 18 Ala.App. 283, certio¬ 
rari denied Montgomery v. State, 
91 So. 630, 18 Ala.App. 283, certio¬ 
rari denied 91 So. 923, 207 Ala. 
713. 

Ariz.—State v. Guerrero, 120 P.2d 
798, 58 Ariz. 421. 

Ark.—Rowe v. State, 275 S.W.2d 887, 
224 Ark. 671—Houston v. State, 223 
S.W.2d 188, 215 Ark. 754. 

Cal.—People v. Santo, 273 P.2d 249, 
43 C.2d 319, certiorari denied Gra¬ 
ham v. People of State of Califor¬ 
nia, 75 S.Ct. 451, 348 U.S. 959, 99 
L.Ed. 749. 

People v. Hooker, 279 P.2d 784, 
130 C.A.2d 687—People v. MacCag- 
nan, 276 P.2d 679, 129 C.A.2d 100- 
People v. Ruiz, 229 P.2d 73, 103 C. j 
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A.2d 146—People v. Le Blanc, 221 
P.2d 236, 99 C.A.2d 52—People v. 
Jiminez, 214 P.2d 15, 95 C.A.2d 840 
—People v. Jackson, 199 P.2d 322, 
88 C.A.2d 748—People v. Peak, 153 
P.2d 464, 66 C.A.2d 894. 

D.C.—Tolliver v. U. S., 273 F.2d 523, 
106 U.S.App.D.C. 398—Edmonds v. 
U. S., 273 F.2d 108, 106 U.S.App.D. 
C. 373—Green v. U. S., 259 F.2d 
180, 104 U.S.App.D.C. 23, certiorari 
denied 79 S.Ct. 694, 359 U.S. 917, 
3 L.Ed.2d 578—Shelton v. U. S., 
169 F.2d 665, 83 U.S.App.D.C. 257, 
certiorari denied 69 S.Ct. 24, 335 
U.S. 834, 93 L.Ed. 387. 

Fla.—Mackiewicz v. State, 114 So.2d 
684, certiorari denied Mackiewicz 
v. Florida, 80 S.Ct. 883, 362 U.S. 
965, 4 L.Ed.2d 879—Daniels v. 

State, 108 So.2d 755. 

Harrison v. State, App., 104 So. 
2d 391. 

Ga.—McClung- v. State, 57 S.E.2d 559, 
206 Ga. 421. 

Lester v. State, 42 S.E.2d 141, 75 
Ga.App. 42. 

Ill.—People v. DePompeis, 102 N.E. 
2d 813, 410 Ill. 587, certiorari de¬ 
nied De Pompeis v. People of State 
of Illinois, 74 S.Ct. 236, 346 U.S. 
904, 98 L.Ed. 403. 

Ind.— Corpus Juris Secundum cited 

in Wilson v. State, 51 N.E.2d 848, 
853, 222 Ind. 63. 

Kan.—State v. Martin, 265 P.2d 297, 
175 Kan. 373. 

Ky.—Napier v. Commonwealth, 206 
S.W.2d 53, 306 Ky. 75. 

Mass.—Commonwealth v. Cataldo, 94 
N.E.2d 761, 326 Mass. 373. 

Miss.—Howard v. State, 181 So. 525, 
182 Miss. 27. 

Mo.—State v. Burns, 322 S.W.2d 736— 
Corpus Juris Seouadum cited la 
State v. Peterson, 305 S.W.2d 695, 
700— Corpus Juris Secundum cited 
in State v. Garner, 226 S.W.2d 604, 
609, 360 Mo. 60—State v. Davis, 84 
S.W.2d 633, 337 Mo. 404—State v. 
Higgins, 278 S.W. 977, 311 Mo. 
599. 

Neb.—Salerno v. State, 75 N.W.2d 
362, 162 Neb. 99—Brown v. State, 
196 N.W. 926, 111 Neb. 486. 

N.H.—State v. Barry, 34 A.2d 661, 93 
N.H. 10. 

N.C.—State v. Peterson, 46 S.E.2d 
852, 228 N.C. 736. 
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where such conduct is apparently inconsistent with on the intent, purpose, or consciousness of guilt 
the idea of innocence. 67 - 10 of accused, 68 or because it may tend to connect 

accused with the commission of the offense 
Thus, because flight or attempted flight may bear charged, 68 * 5 it is admissible in evidence as a fact 


Ohio.—Edinger v. State, 12 Ohio App. 
362. 

Okl.—Smith v. State, Cr.. 291 P.2d 
378—Peoples v. State, Cr., 270 P.2d 
380—Rushing v. State, 190 P.2d 
828, 86 Okl.Cr. 241, modified on 
other grounds 199 P.2d 620, 88 Okl. 
Cr. 82—Broyles v. State, 173 P.2d 
235, 83 Okl.Cr. 83, certiorari denied 
67 S.Ct. 358, 329 U.S. 790, 91 L.Ed. 
077 —Hudson v. State, 145 P.2d 774, 
78 Okl.Cr. 160—Compton v. State, 
122 P.2d 819, 74 Okl.Cr. 48. 

Or.—State v. Henderson, 184 P.2d 392, 
182 Or, 147, rehearing denied 186 
P.2d 519, 182 Or. 147. 

Pa.—Commonwealth v. Vail one, 32 
A.2d 889, 347 Pa. 419. 

Commonwealth v. Fusci, 35 A.2d 
93, 153 Pa.Super. 617—Common¬ 

wealth v. Liebowitz, 17 A.2d 719, 
143 Pa.Super. 75. 

Tex.—Farris v. Texas, 233 S.W.2d 
856, 165 Tex.Cr. 261—Heidenrelch 
v. State, 168 S.W.2d 254, 145 Tex. 
Cr. 468—Skinner v. State, 165 S.W. 
2d 198, 144 Tex.Cr. 648—Loyd v. 
State, 159 S.W.2d 872, 143 Tex.Cr. 
616—Brown v. State, 168 S.W.2d 
1018, 143 Tex.Cr. 368—Johnson v. 
State, 143 S.W.2d 771, 140 Tex.Cr. 
145—Moore v. State, 54 S.W. 2 d 115, 
122 Tex.Cr. 257—Hilson v. State, 
276 S.W. 272, 101 Tex.Cr. 449— 
Keller v. State, 252 S.W. 779, 95 
Tex.Cr. 256—DIrden v. State, 247 
S.W. 870, 93 Tex.Cr. 324—Kelly v. 
State, 190 S.W. 173, 80 Tex.Cr. 249 
—Porter v. State, 190 S.W. 159, 80 
Tex.Cr. 240. 

Va.—Corpus Juris Secundum cited in 

Bowie v. Commonwealth, 35 S.E.2d 
345, 350, 184 Va. 381. 

Wash.—State v. Lew, 174 P.2d 291, 
26 Wash.2d 394. 

“It Is elementary that evidence of 
flight is relevant testimony .’ 1 
La.—State v. Meharg, 200 So. 25, 27, 
196 La. 748. 

Relevant fact to he considered hy 
fact-trying tribunal 
Md.—Corpus Juris Secundum cited 

in Clay v. State, 128 A.2d 634, 638, 
211 Md. 677. 

Plight, concealment, and related or 
analogous conduct 

Flight of accused, concealment, and 
related or analogous conduct are ad¬ 
missible as evidence of consciousness 
of guilt 

Ind.—State v. Torphy, 28 N.E.2d 70, 
217 Ind. 383. 

Okl.—Wilson v. State, 250 P.2d 72, 96 
Okl.Cr. 137. 

Restricting evidence to person at¬ 
tempting to flee 

Where police raided premises, and 
♦one person tried to flee, evidence of 


the attempted flight was admissible 
but it was necessary that It be con¬ 
fined to that person alone. 

U.S.—Braswell v. U. S., C.A.Tex„ 200 
F. 2 d 597. 

67.10 U.S.—Giclnto v. U. S., C.A.Mo., 
212 F.2d 8 , certiorari denied 75 S. 
Ct. 125, 348 U.S. 884, 99 L.Ed. 695. 
Cal.—People v. McKnight, 196 P. 2 d 
104, 87 C.A.2d 89—People v. Stur- 
man, 132 P.2d 504, 56 C.A.2d 173. 
Quasi admission of guilt 
Evidence of flight is admissible in 
criminal prosecution on ground that 
it is some evidence of guilt and 
amounts In effect to a quasi admis¬ 
sion of guilt of offense charged. 

Tex.—Cawley v. State, Cr., 310 S.W. 
2d 340, certiorari denied Cawley v. 
Texas, 80 S.Ct. 266, 361 U.S. 920, 
4 L.Ed.2d 188. 

68 . U.S.—Kanner v. U. S., C.C.A. 
Wis., 34 F.2d 863—Rowan v. U. S., 

C.C.A.Wis., 277 F. 777, 25 A.L.R. 
876, certiorari denied 42 S.Ct. 187, 
257 U.S. 660, 66 L.Ed. 422. 

Ala.— Corpus Juris Secundum quoted 
in Ivey v. State, App., 108 So.2d 
430, 432, certiorari denied 108 So. 2 d 
432, 268 Ala. 697—Parmer v. State, 
101 So. 482, 20 Ala.App. 233, cer¬ 
tiorari denied Ex parte Parmer, 101 
So. 484, 211 Ala. 613—Palmer v. 
State, 73 So. 139, 15 Ala.App. 262, 
certiorari denied Ex parte Palmer, 
73 So. 1001, 198 Ala. 693—Gardner 
v. State, 87 So. 885, 17 Ala.App. 
589, certiorari denied 87 So. 888 , 
205 Ala. 60. 

Cal.—People v. Ciano, 286 P. 459, 104 
C. 596—People v. Teager, 229 P. 40, 
194 C. 452. 

People v. Kittrelle, 22 7 P.2d 38, 
162 C.A.21 149—People v. Moody, 
208 P.2d 692, 93 C.A.2d 66 —People 
v. Gryszkiewicz, 198 P.2d 585, 82 
C.A.2d 230—People v. Gregoris, 161 
P.2d 568, 70 C.A.2d 716—People v. 
Sturman, 132 P.2d 504, 56 C.A.2d 
173—People v. Santora, 125 P.2d 
606, 51 C.A.2d 707—People v. Cook, 
51 P.2d 169, 10 C.A.2d 54—People 

V. Anderson, 208 F. 204, 57 C.A. 
721. 

D.C.—Edmonds v. U. S., 273 F.2d 108, 
106 U.S.App.D.C. 373—Green v. U. 
S., 259 F. 2 d 180, 104 U.S.App.D.C. 
23, certiorari denied 79 S.Ct. 594, 
359 U.S. 917, 3 L.Ed.2d 578. 

Fla.—Mackiewicz v. State, 114 So.2d 
684, certiorari denied Mackiewicz 
v. Florida, 80 S.Ct 883, 362 U.S. 
965, 4 L.Ed. 2 d 879. 

Idaho.— Corpus Juris Secundum cited 
in State v. Golden, 186 F.2d 485, 
493, 67 Idaho 497. 

Ill.—People v. Talbert, 163 N.E.2d 
222, 23 IllA.pp.2d 368. 
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Ky.—Burton r. Commonwealth, 217 
S.W.2d 627, 309 Ky. 282—Smith v. 
Commonwealth, 46 S.W.2d 513, 242 
Ky. 399. 

La.—State v. Neal, 93 So.2d 554, 231 
La. 1048. 

Me.—State v. Scott, 114 A. 159, 120 
Me. 310. 

Md.— Corpus Juris Secundum cited 
in Clay v. State, 128 A.2d 634, 638, 
211 Md. 577. 

Mass.—Commonwealth v. Geagan, 
159 N.E. 2 d 870, certiorari denied 
Geagan v. Massachusetts, 80 S.Ct 
200, 361 U.S. 895, 4 L.Ed.2d 152- 
Commonwealth v, Corcoran, 127 N. 

E.2d 187, 332 Mass. 615. 

Mich.—People v. MacCullough, 274 N. 

W. 693, 281 Mich. 15. 

Mont.—State v. Bonning, 199 P. 274, 
60 Mont. 362, 25 A.L.R. 879. 

Ohio.—State v. Viola, App.. 82 N.E. 
2d 306, appeal dismissed 76 N.E. 2 d 
715, 148 Ohio St. 712, certiorari de¬ 
nied 68 S.Ct. 1070, 334 U.S. 816, 92 
L.Ed. 1746. 

Pa.—Commonwealth v. Lundherg, 18 
Phila. 482, 43 Leg.Int. 260. 

Tex.—Johnson v. State, 244 S.W.2d 
235, 156 Tex.Cr. 534—Jones v. 

State, 238 S.W.2d 204, 155 Tex.Cr. 
636—Lee v. State, 185 S.W.2d 978, 
148 Tex.Cr. 220—Martinez v. State, 
140 S.W.2d 187, 140 Tex.Cr. 159, 
mandate issued 153 S.W. 2 d 721, 140 
Tex.Cr. 159—Hodge v. State, 126 
S.W. 2 d 652, 136 Tex.Cr. 532—Brown 
v. State, 51 S.W.2d 616, 121 Tex.Cr. 
528. 

Va.—Sturgis v. Commonwealth, 88 
S.E.2d 919, 197 Va. 264. 

Inference of guilty conscience 

Tex.—Williams v. State, 174 S.W.2d 
261, 146 Tex.Cr. 294. 

Desire to escape consequences of 
crime 

Ky.—Hamilton v. Commonwealth, 
167 S.W.2d 56, 292 Ky. 307. 

Preferable statement of rule 

While various statements have 
been made as to the relevancy of un¬ 
explained flight, preferable statement 
is that unexplained flight Is a cir¬ 
cumstance tending to prove con¬ 
sciousness of guilt. 

N.J.—State v. Petrolla, 132 A.2d 311, 
45 N.J.Super. 230. 

Guilty mind 

Cal.—People v. MacCagnan, 276 P.2d 
679, 129 C.A.2d 100—People v. San¬ 
tora, 125 P.2d 606, 61 C.A.2d 707. 
Ill.—People v. Kidd, 102 N.R2d 141, 
410 Ill. 271. 

68.5 Ky.—-Hinton v. Commonwealth, 
220 S.W.2d 1004, 310 Ky. 435. 
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which may be considered by the jury, or the 
judge sitting as both judge and jury, and from 
which an inference may be drawn, in connection 


with other circumstances and in the absence of 
an explanation of the reasons or motive that 
prompted it, that the accused person is guilty. 69 


69. TJ.S.—Corbin v. TT. S. f C.A.Okl., 
253 F.2d 646—Kimes v. U. S., C.A. 
Miss., 242 F.2d 99—Vick v. TJ. S., 
C~A.Ga., 216 F.2d 228—Strom v. TJ. 
S., C.C.AWash., 50 F.2d 547— 
Kennedy v. TJ. S. r C.C.A.Mont., 44 
F.2d 131—Kanner v. U. S., C.C.A. 
Wis., 34 F.2d 863—Rowan v. TJ. S., 

C. aA.Wis., 277 F. 777, 25 A.L.R. 
876, certiorari denied 42 S.Ct. 187, 
257 TJ.S. 660, 66 L.Ed. 422. 

IT. S. ex rel. Argento v. Jacobs, 

D. C.Ohio, 176 F.Supp. 877. 

Ala.—Kelley v. State, 145 So. 816, 226 
Ala. SO—Owens v. State, 109 So. 
109, 215 Ala. 42. 

Corpus Juris Secundum quoted in 

Ivey v. State, App., 108 So.2d 430, 
432, certiorari denied 108 So.2d 432, 
268 Ala. 697—Lance v. State, 190 
So. 108, 28 Ala.App. 571—"Walters 
v. State, 135 So. 600, 24 Ala.App. 
370—Enzor v. State, 135 So. 595, 
24 Ala.App. 346, certiorari denied 
135 So. 598. 223 Ala. 297—Boykin 
v. State, 129 So. 491, 23 Ala.App. 
598—Ransom v. State, 126 So. 60S, 
23 Ala.App. 440—Miller v. State, 
109 So. 528, 21 Ala.App. 495— 

Smallwood v. State, 109 So. 387, 21 
Ala.App. 468—Hum v. State, 101 
So. 310, 20 Ala.App. 196—Hill v. 
State, 100 So. 314, 19 Ala.App. 618, 
certiorari denied Ex parte Hill, 100 
So. 315, 211 Ala. 311—Burke v. 
State, 98 So. 310, 19 Ala.App. 418, 
certiorari denied Ex parte Burke, 
98 So. 312, 210 Ala. 471—Gardner 
v. State, 87 So. 885, 17 Ala.App. 589, 
certiorari denied 87 So. 888 , 205 Ala. 
60—James v. State, 72 So. 299, 14 
AlaJVpp. 652. 

Ariz.—Corpus Juris Secundum cited 

in State v. Guerrero, 120 P.2d 798, 
800, 68 Ariz. 421. 

Ark.—Ford v. State, 170 SW.2d 671, 
205 Ark. 706—Herren v. State, 276 
S.W. 365, 169 Ark. 636—Stevens v. 
State, 221 S.W. 186, 143 Ark. 618. 
Cal.—People v. Davis, 309 P.2d 1, 48 
C.2d 241—People v. Yeager, 229 P. 
40, 194 C. 452. 

People v. Norman, 346 P.2d 221, 
175 C~A. 2 d 348—People v. Cooper, 
183 F.2d 67, 81 C.A.2d 110—People 
v. Sanchez, 95 P.2d 169, 35 C.A.2d 
231—People v. Cook, 51 P.2d 169, 10 
CJL2d 54—People v. Roberts, 1 P. 
2 d 1088, 115 CJL 496—People v. 
Ciani, 286 P. 459, 104 C.A. 596- 
People v. Lorraine, 265 P. 893, 90 
C.A. 317—People v. Abbott, 223 P. 
77, 65 C.A. 120—People v. Ander¬ 
son, 208 P. 204, 57 C.A. 721. 

Fla.—Daniels v. State, 108 So.2d 755 
—Noeling v. State, 40 So.2d 120— 
Cortes v. State, 185 So. 323, 135 
Fla. 589—Childers v. State, 77 So. 
99, 74 Fla. 288. 


Ga.—Domingo v. State, 92 S.E.2d 520, 
212 Ga. 342—Dean v. State, 114 S. 

E. 809, 154 Ga. 533. 

Kirkland v. State, 19 S.E.2d 787, 
67 Ga.App. 256—Windom v. State, 
91 S.E. 911, 19 Ga.App. 452. 

Idaho.— Corpus Juris Secundum cit¬ 
ed in State v. Golden, 186 P.2d 485, 
493, 67 Idaho 497. 

Ill.—People v. Lobb, 161 N.E.2d 325, 
17 IU.2d 287—People v. Weber, 83 
N.E.2d 297, 401 Ill. 584, certiorari 
denied 69 S.Ct. 930, 336 TJ.S. 969, 
93 L.Ed. 1120—People v. Autman, 
65 N.E.2d 772, 393 Ill. 262—People 
v. Gibson, 52 KE.2d 1008, 385 Ill. 
371—People v. Schaffner, 46 N.E. 
2d 989, 382 Ill. 266—People v. Her¬ 
bert, 196 N.E. 821, 361 Ill. 64. 
Iowa.—State v. Heath, 209 N.W. 279, 

202 Iowa 153—State v. O’Meara, 
177 NW. 563, 190 Iowa 613. 

Ky.—West v. Commonwealth, 117 S. 
W.2d 998, 273 Ky. 779—Booher v. 
Commonwealth, 100 SW.2d 830, 
266 Ky. 809—Smith v. Common¬ 
wealth, 46 SW.2d 513, 242 Ky. 399 
—Hord v. Commonwealth, 13 S.W. 
2d 244, 227 Ky. 439—Hudson v. 
Commonwealth, 283 S.W. 1034, 214 
Ky. 578—Farina v. Commonwealth, 
278 SW. 1097, 212 Ky. 303—An¬ 
derson v. Commonwealth, 262 S.W. 

: 1105, 203 Ky. 681. 

Me.—State v. Scott, 114 A. 159, 120 
Me. 310. 

Mich.—People v. Burbank, 208 N.W. 
687, 234 Mich. 600. 

Miss.—Shedd v. State, 33 So.2d 816, 

203 Miss. 544—Hubbard v. State, 

30 So.2d 901, 202 Miss. 229—How¬ 
ard v. State, 181 So. 525, 182 Miss. 
27—Whittington v. State, 135 So. 
190, 160 Miss. 705—Ransom v. 

State, 115 So. 208, 149 Miss. 262. 

Mo.— Corpus Juris cited in State v. 
Craft, 126 S.W.2d 177, 180, 344 Mo. 
269—State v. Davis, 84 S.W.2d 633, 
337 Mo. 404— Corpus Juris cited in 
State v. Duncan, 80 S.W.2d 147, 153, 
336 Mo. 600— Corpus Juris cited in 
State v. Silvey, 296 S.W. 128, 130- 
State v. Meininger, 290 S.W. 999, 
312 Mo. 525—State v. Turner, 274 
S.W. 35. 

Mont.—State v. Bonning, 199 P. 274, 
60 Mont. 362, 25 A.L.R. 879. 

Neb.—Matthews v. State, 211 N.W. 
942, 115 Neb. 158. 

N.J.—State v. Lambertino, 180 A. 426, 
13 N.J.Misc. 687. 

N.M.—State v. Rodriguez, 167 P. 426, 
23 N.M. 156, L.R.A.1918A 1016. 
N.Y.—People v. Reddy, 185 N.E. 705, 
261 N.Y. 479. 

People v. Meehan, 9 N.Y.S.2d 725, 
256 App.Div. 268. 

N.C.—State v. Godwin, 3 S.E.2d 347, 
216 N.C. 49—State v. Payne, 197 S. 
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E. 573, 213 N.C. 719—State v. Epps, 
197 S.E. 580, 213 N.C. 709—State v. 
Hairston, 109 S.E. 45, 182 N.C. 851. 
Okl.—Graham v. State, 157 P.2d 758, 
80 Okl.Cr. 159—Quinn v. State, 25 
P.2d 711, 55 Okl. 711—Wettengel v. 
State, 236 P. 626, 30 Okl.Cr. 388— 
Colglazier v. State, 212 P. 332, 23 
Okl.Cr. 23—Littrel v. State, 208 P. 
1048, 21 Okl.Cr. 466—Almerigi v. 
State, 188 P. 1094, 17 Okl-Cr. 458. 
Or.—State v. Eppers, 3 P.2d 989, 138 
Or. 340, rehearing denied 6 P.2d 
1086, 138 Or. 340—State v, Harris, 
249 P. 1046, 119 Or. 422. 

Pa.—Commonwealth v. Hadok, 169 A. 
Ill, 313 Pa. 110—Commonwealth v. 
Luccitti, 145 A. 85, 295 Pa. 190- 
Commonwealth v. Fasci, 134 A. 465, 
287 Pa. 1. 

Commonwealth v. Myers, 200 A. 
143, 131 Pa.Super. 258—Common¬ 
wealth v. Benedict, 173 A. 853, 113 
Pa. Super. 504—Commonwealth v. 
Grazzxani, 86 Pa.Super. 571. 

R.I.—State v. Falcone, 103 A. 961, 41 

R. I. 399. 

Tex.—Martinez v. State, 140 S.W.2d 
187, 140 Tex.Cr. 159, mandate is¬ 
sued 163 S.W.2d 721, 140 Tex.Cr. 
159—Hodge v. State, 126 S.W. 2 d 
652, 136 Tex.Cr. 532—Robins v. 
State, 117 SW.2d 82, 134 Tex.Cr. 
617—Giddings v. State, 94 S.W.2d 
1168, 130 Tex.Cr. 406—Moore v. 
State, 54 SW.2d 115, 122 Tex.Cr. 
257—Brown v. State, 51 SW.2d 616, 
121 Tex.Cr. 528—Wilkerson v. 
State, 300 S.W. 942, 108 Tex.Cr. 384 
—Carlisle v. State, 296 SW. 889, 
107 Tex.Cr. 408—Stevens v. State, 
276 SW. 228, 101 Tex.Cr. 220— 
Chastain v. State, 260 SW. 172, 97 
Tex.Cr. 182—Mince v. State, 252 S. 
W. 564, 94 Tex.Cr. 572—Spears v. 
State, 237 S.W. 270, 91 Tex.Cr. 51 
—Thompson v. State, 234 S.W. 401, 
90 Tex.Cr. 15—Burnett v. State, 
201 S.W. 409, 83 Tex.Cr. 97—Hicks 
v. State, 199 S.W. 487, 82 Tex.Cr. 
254. 

Vt.—State v. Dugee, 144 A. 689, 101 
Vt 491. 

Va.—Jenkins v. Commonwealth, 111 

S. E. 101, 132 Va. 692, 25 A.L.R. 882. 
Wash.—State v. Gellerman, 259 P.2d 

371, 42 Wash.2d 742—State v. Mos¬ 
er, 226 P.2d 867, 37 Wash. 2 d 911- 
State v. Wilson, 174 P.2d 553, 26* 
Wash.2d 468. 

W.Va.—Corpus Juris cited in State 
v. Justice, 148 S.E. 843, 845, 107 
W.Va. 490. 

16 C.J. p 551 note 9. 

Escape or flight after arrest see in¬ 
fra § 631. 

Whereabouts generally of accused, 
see supra $ 636. 
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This is true whether the other evidence of guilt is open, or it may be a hurried or concealed departure, 

direct or circumstantial, 70 even though at the time or it may be a concealment within the jurisdiction. 73 

of accused’s flight he had not been accused of the However, it takes both a leaving the scene of the 

offense,' 1 and even though it tends to show other difficulty and a subsequent hiding out, evasion, or 

offenses against the criminal law, as considered infra concealment in the community, or a leaving of the 

§ 687. For the same purpose, the events and cir- community for parts unknown, to constitute flight. 74 

1t , . ... rrn 8 In proving flight and the attending circumstanc- 

equally admissible. 72 r , 8 8 T a j 

es, any facts tending to show them are relevant and 

The law makes no nice or refined distinction as admissible. 75 On the other hand, testimony which 

to the manner or method of a flight; it may be cannot afford any ground for a reasonable inference 

Corroborative In nature , Wot as part of res greet* , Vt. — State v. JOugee, X44 A. 689, 101 


Ark.—Smith v. State, 238 S.W.2d 649, 
218 Ark. 725. 

Colo.—Bernard v. People, 238 P.2d 
852, 124 Colo. 424. 

Iowa.—State v. O’Meara, 177 N.W. 
563, 190 Iowa 613. 

Grounds of admissibility 

The admissibility of such evidence 
depends on the assumption—which is 
in accordance with usual human ex¬ 
perience—that a guilty person will, 
and an innocent person will not, at¬ 
tempt to avoid an investigation of a 
charge of crime. 

Iowa.—State v. Poe, 98 N.W. 587, 123 
Iowa 118, 101 Am.St.Rep. 307. 

Mo.— Corpus Juris cited in. State v. 
Higgins, 278 S.W. 977, 978, 311 Mo. 
599. 

16 C.J. p 551 note 9 [a]. 

Plight from soene of collision 

(1) The flight of a motorist from 
the scene of a collision in which he 
was involved, without auy effort to 
ascertain the extent of injuries 
caused by his act or to aid the in¬ 
jured person, may be taken into con¬ 
sideration as evidence of motorist’s 
guilt in prosecution for manslaugh¬ 
ter. 

Ill.—People v. Allen, 14 N.E.2d 397, 
368 Ill. 368. 

(2) Where accused, shortly after 
striking a small child with his auto¬ 
mobile, drove home where he was 
later arrested, it was competent to 
show the distance from locale of col¬ 
lision to accused’s home, for such 
was a material inquiry on question 
of flight. 

Ala.—Carroll v. State, 52 So.2d 171, 
36 Al&App. 59. 

Indictments for several offenses 

Evidence of flight is admissible, 
although accused was under indict¬ 
ment for several offenses. 

Tex.—Cooper v. State, 290 S.W. 537, 
106 Tex.Cr. 118. 

Sebuttal of innocence 

In liquor prosecution, flight of ac¬ 
cused from still was provable to re¬ 
but theory that presence was acci¬ 
dental and innocent. 

Tex.—Wilkerson v. State, 300 S.W. 
942, 108 Tex.Cr. 384. 


Evidence of flight after commis¬ 
sion of crime is admissible, not as 
part of res gestae, but as circum¬ 
stance to be considered with all oth¬ 
er facts as tending to prove con¬ 
sciousness of guilt. 

Cal.—People v. Santora, 125 P.2d 606, 
51 C.A.2d 707. 

Plight when pursued by officers 

Unexplained flight when pursued 
by officers is a circumstance show¬ 
ing consciousness of guilt. 

Cal.—People v. Barnum, 305 P.2d 986, 
147 CA.2d 803. 

70. U.S.—Rowan v. U. S., C.C A. 
Wis., 277 F. 777, 25 A.L.R. 876, cer¬ 
tiorari denied 42 S.Ct. 187, 257 U. 
S. 660, 66 L.Ed. 422. 

Ariz.— Corpus Juris Secundum cited 
in State v. Guerrero, 120 P.2d 798, 
800, 58 Ariz. 421. 

N.M.—State v. Rodriguez, 167 P. 426, 
23 N.M. 156, L.RA.1918A 1016. 

Or.—State v. Eppers, 3 P.2d 989, 138 
Or. 340, rehearing denied 6 P.2d 
1086, 138 Or. 340. 

16 C.J. p 551 note 10. 

71. See infra subdivision b of this 
section. 

72. Ala.—Enzor v. State, 135 So. 
595, 24 Ala.App. 346, certiorari de¬ 
nied 135 So. 598, 223 Ala. 297—Gil¬ 
bert v. State, 100 So. 566, 20 Ala. 
App. 28. 

Ariz.— Corpus Juris Secundum cited 

in State v. Guerrero, 120 P.2d 798, 
800, 58 Ariz. 421. 

Cal.—People v. Anderson, 208 P. 204, 
57 CA 721. 

Ga.—Johnson v. State, 47 S.E. 510, 
120 Ga. 135, 136. 

Iowa.—State v. Golden, 190 N.W. 509. 
Mich.—People v. MacCullough, 274 
N.W. 693, 281 Mich. 15. 

Mo.—State v. Peterson, 305 S.W.2d 
695—State v. Higgins, 278 S.W. 
977, 311 Mo. 599. 

Okl.—Quinn v. State, 25 P.2d 711, 55 
Okl. 116. 

Colglazier v. State, 212 P. 332, 23 
Okl.Cr. 23. 

Tex.—Hodge v. State, 126 S.W.2d 
652,- 136 Tex.Cr. 532—Mince v. 
State, 252 S.W. 564, 94 Tex.Cr. 572 
—Rundell v. State, 235 S.W. 908, 
90 Tex.Cr. 410—Thompson v. State, 
234 S.W, 401, 90 Tex.Cr. 15. , 
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Vt 491. 

W.Va.— Corpus Juris cited in State 
v. Justice, 148 S.E. 843, 845, 107 W. 
Va. 490. 

Events preceding surrender 
In prosecution for theft, it was 
competent to show that accused kept 
in touch with members of his congre¬ 
gation and that he did not return 
from outside the state and surrender 
himself until after alleged conspira¬ 
tor had pleaded guilty, had been re¬ 
leased, and returned to the Pacific 
coast. 

Mich.—People v. MacCullough, 274 
N.W. 693, 281 Mich. 15. 

Condition of accused 

In prosecution for robbery It was 
not error to permit state to show 
exhausted condition of accused when 
brought back to store robbed as in¬ 
dicative of flight. 

Mo.—State v. Higgins, 278 S.W. 977, 
311 Mo. 599. 

After testimony in explanation 

Where accused undertook to ex¬ 
plain flight, this opened door for 
commonwealth to show what hap¬ 
pened. 

Ky.—Hord v. Commonwealth, 13 S. 
W.2d 244, 227 Ky. 439. 

73. Ariz.— Corpus Juris Secundum 
cited in State v. Guerrero, 120 P.2d 
798, 800, 58 Ariz. 421. 

Wash.—State v. Pettit, 137 P. 335, 77 
Wash. 67. 

74. Ala-—Terry v. State, 69 So. 370, 
13 AlaApp. 115. 

75. U.S.—Ruhl v. U. S. # C.CA.Wyo„ 
148 F.2d 173. 

Ala.—Pugh v. State, 10 So.2d 833, 30 
AlaApp. 572, certiorari denied 10 
So.2d 836, 243 Ala. 507—Boykin v. 
State, 129 So. 491, 23 AlaApp. 598 
—Ransom v. State, 126 So. 608, 23 
AlaApp. 440—Crow v. State, 101 
So. 526, 20 AlaApp. 235, certiorari 
denied Ex parte Crow, 101 So. 527, 
211 Ala. 613—Starling v. State, 93 
So. 221, 18 AlaApp. 610—Williams 
v. State, 92 So. 28, 18 AlaApp. 286. 
Cal.—People v. La Crosse, 43 P.2d 
596, 5 CA.2d 696. 

Idaho.—State v. Hargraves, 107 P.2d 
854, 62 Idaho 8 —State v. Bush, 295 
P. 432, 50 Idaho 166. 
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that accused had fled or secreted himself is not 
admissible to prove flight or concealment . 76 

It is generally proper for the prosecution to show 
that immediately after the crime was committed ac¬ 
cused made a hurried departure from the scene of 


the crime , 76 - 5 and that soon after the crime was 
committed accused left the community or county , 77 
or the state 78 or country , 79 or left for a distant place 
where, as far as appears, nothing called him , 80 and 
the apprehension or arrest of accused in another 
state is admissible as relevant evidence of flight . 80 - 5 


i’owa.—State v. Golden, 190 N.W. 509. 
La.—State v. Meharg, 200 So. 25, 196 
La. 748. 

Okl.—Shetsky v. State, Cr., 290 P.2d 
149. 

Or.—State v. Wilson, 142 P.2d 680, 
172 Or. 373. 

R.I.—State v. Falcone, 103 A. 961, 41 
R.I. 399. 

Tex.—Martinez v. State, 140 S.W.2d 
187, 140 Tex.Cr. 159, mandate is¬ 
sued 153 S.W.2d 721, 140 Tex.Cr. 
159—Thomas v. State, 274 S.W. 
577, 101 Tex.Cr. 144—Chase v. 

State, 261 S.W. 574, 97 Tex.Cr. 349. 
Circumstances of disappearance 
Cal.—People v. Lorraine, 265 P. 893, 
90 C.A. 317. 

Tex.—Chase v. State, 261 S.W. 574, 
97 Tex.Cr. 349. 

Absence from place of business 
In prosecution for first-degree rob¬ 
bery, a detective’s testimony of fail¬ 
ure to find accused at his customary 
place of business over a period of 
about two weeks was admissible as 
tending to prove concealment. 

N.Y.—People v. Meehan, 9 N.Y.S.2d 
725, 256 App.Div. 268. 

Concealment 

In a prosecution for felony by 
theft accomplished by obtaining mon¬ 
ey from prosecuting witness, under 
promise to return it within a cer¬ 
tain time with earnings, where it ap¬ 
peared that accused, instead of re¬ 
turning the money, left the state, 
evidence as to the shipment of ac¬ 
cused’s furniture to Portland, Or., 
was admissible in view of her prior 
statement to prosecuting witness 
that she was going to Tennessee, 
such evidence disclosing conceal¬ 
ment. 

Tex.—Rundell v. State, 235 S.W. 908, 
90 Tex.Cr. 410. 

Xkong absence 

(1) Testimony of operator of quar¬ 
ry, where accused worked at time 
of assault, that he had not seen ac¬ 
cused for a year and a half after al¬ 
leged assault, was admissible as part 
of state’s evidence, tending to show 
that, immediately after assault, ac¬ 
cused ran away and concealed him¬ 
self. 

R.I. —State v. Falcone, 103 A. 961, 41 
R.L 399. 

(2) In a prosecution for theft of 
a heifer, testimony of the alleged 
owner that, after accused gave him 
a note in settlement for the heifer 
after its loss was discovered, it was 
over a year before he saw him, was 
competent to show flight. 


Tex.—Flores v. State, 252 S.W. 170, 
94 Tex.Cr. 453. 

Speeding car 

Evidence is admissible that imme¬ 
diately after striking a person, ac¬ 
cused speeded up his motor vehicle, 
as tending to prove flight. 

Ala.— Williams v. State, 84 So, 424, 
17 Ala.App. 285. 

Address of person living in another 
state 

Ala.—Montgomery v. State, 56 So. 92, 
2 Ala.App. 25. 

Recapture after second flight 

Evidence introduced to show that 
accused fled from scene of thefts, 
was immediately captured, was re¬ 
leased on bail, again fled and left 
state, and was subsequently recap¬ 
tured in a different state was rele¬ 
vant as tending to show intention of 
accused to avoid trial because of con¬ 
sciousness of guilt. 

Pa.—Commonwealth v. Liebowitz, 17 
A.2d 719, 143 Pa.Super. 75. 

76. Ala.—Wright v. State, 55 So. 

931, 1 Ala.App. 124. 

Kan.—State v. Ragland, 226 P.2d 251, 
170 Kan. 346. 

Ky.—Carr v. Commonwealth, 217 S. 

W.2d 320, 309 Ky. 234. 

Tex.—Spivey v. State, 171 S.W.2d 
140, 146 Tex.Cr. 11. 

16 C.J. p 552 note 25. 

Evasion of process in another case 

In prosecution for perjury commit¬ 
ted on writ of habeas corpus for bail 
in a homicide case, evidence as to 
accused’s evasion of process to bring 
him in as witness on trial for homi¬ 
cide was not admissible against him 
on theory he was fugitive. 

Tex.—Roberts v. State, 201 S.W. 998, 
83 Tex.Cr. 139. 

Sale of automobile 

In prosecution for grand larceny, 
proof of the sale of accused’s auto¬ 
mobile was not properly admissible 
on the theory of flight. 

N.Y.—People v. Kadio, 83 N.Y.S.2d 
789, 274 App.Div. 959. 

76-5 Tex.—Brown v. State, 158 S.W. 

2d 1018, 143 Tex.Cr. 358. 

Failure to don or take coat 
Pact that accused did not stop to 
put on or pick up her fur coat is rel¬ 
evant evidence on the question of 
flight. 

Cal.—People v. Anderson, 202 P.2d 
1044, 90 C.A.2d 326. 

Wreck of vehicle used in flight 
It was relevant to show that ac¬ 
cused was observed leaving in great, 
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haste by automobile from vicinity of 
burglary, and that subsequently au¬ 
tomobile was found wrecked and in 
it was stolen property and belong¬ 
ings of accused. 

Cal.—People v. Saltz, 280 P.2d 900, 
131 C.A.2d 459. 

77. Ala.—McAllister v. State, 6 So. 
2d 32, 30 Ala.App. 366—Enzor v. 
State, 135 So. 595, 24 Ala.App. 346, 
certiorari denied 135 So. 598, 223 
Ala. 297. 

Colo.—Dockerty v. People, 44 P.2d 
1013, 96 Colo. 338. 

Mo.—State v. Duncan, 80 S.W.2d 147, 
336 Mo. 600. 

Neb.—Bauer v. State, 157 N.W. 968, 
99 Neb. 747. 

Tex.—Martinez v. State, 140 S.W.2d 
187, 140 Tex.Cr. 159, mandate is¬ 
sued 153 S.W.2d 721, 140 Tex.Cr. 
159. 

16 C.J. p 652 note 14. 

Arrest out of county 

That accused was arrested five 
hundred miles from county where 
robbery was committed and was told 
that he was wanted for bond forfei¬ 
ture was admissible to show flight. 
Tex.—Roseborough v. State, 1 S.W.2d 
630, 108 Tex.Cr. 494. 

78. Ala.—Alford v. State, 136 So. 
280, 24 Ala.App. 418. 

Cal.—People v. Boston, 263 P.2d 463, 
121 C.A.2d 511. 

Iowa.—State v. O’Meara, 177 N.W. 

563, 190 Iowa 613. 

Ky.—Anderson v. Commonwealth, 117 
S.W.2d 215, 273 Ky. 533—Booher 
v. Commonwealth, 100 S.W.2d 830, 
266 Ky. 809. 

Tex.—Brown v. State, 158 S.W.2d 
1018, 143 Tex.Cr. 358. 

16 C.J. p 552 note 15. 

79. Cal.—People v. Scott, App., 1 
Cal.Rptr. 600. 

Ky.—Booher v. Commonwealth, 100 
S.W.2d 830, 266 Ky. 809. 

80. Mass.—Commonwealth v. Green, 
20 N.E.2d 417, 302 Mass. 547. 

80.5 Ala.—Starnes v. State, 2 So.2d 
333, 30 Ala.App. 156. 

Ark.—Stevens v. State, 221 S.W. 186, 
143 Ark. 618. 

Ind.—Collins v. State, 131 N.E. 390, 
192 Ind. 86. 

Or.—State v. Eppers, 3 P.2d 989, 138 
Or. 340, rehearing denied 6 P.2d 
1086, 138 Or. 340. 

Tex.—Robins v. State, 117 S.W.2d 
82, 134 Tex.Cr. 617. 
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To prove flight, it is permissible to show the circum¬ 
stances of leaving , 81 as, for example, whether ac¬ 
cused left secretly or openly ; 82 and other facts, 
such as his walking many miles immediately after 
the commission of the offense . 83 

Testimony or evidence as to the conduct and ac¬ 
tions of accused during the period of his flight is 
generally relevant , 84 and criminal conduct by ac¬ 
cused during this period may be shown where such 
conduct was an inseparable part of the flight , S4 * 5 
as where the criminal activity was to secure funds to 
finance and accomplish further flight, and to avoid 
apprehension for the original crime . 84 * 10 Proof 
may be adduced as to the means by which accused 
obtained transportation as showing the intensity of 
his desire to get away , 85 that he had with him work¬ 
ing clothes and implements suited to his vocation , 86 
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and that he did not take his family with him but sent 
for them afterward . 87 

The acts and statements of accused indicating a 
flight or a contemplated flight are admissible , 88 
and it may be shown as a circumstance indicating 
contemplated flight that accused had on his person 
or readily available a large sum of money . 88 * 5 A 
letter written by accused showing that he was a fugi¬ 
tive may be relevant . 89 As evidence of contem¬ 
plated flight, a passport obtained by accused just 
prior to the offense may be shown . 89 * 5 

Although it has been said that the fact of flight 
is to be determined by the movements of accused 
rather than the movements of those searching for 
him , 90 it has been held to be relevant to show the 
steps taken by officers and others to locate and ap¬ 
prehend accused , 91 and the circumstances under 


81. Ala.—Enzor v. State, 135 So. 595, 
24 Ala.App. 346, certiorari denied 
135 So. 598, 223 Ala. 297. 

82. Ala.—Enzor v. State, supra. 
Well advertised departure not dam¬ 
aging circumstance 

Ky.—Bowman v. Commonwealth, 224 
S.W.2d 446, 311 Ky. 427. 

83. Wash.—State v. Deatherage, 77 
P. 604, 35 Wash. 326. 

84. Tex.—Thompson v. State, 234 S. 
W. 401, 90 Tex.Cr. 15. 

Wis.—Paulson v. State, 94 N.W. 771, 
118 Wis. 89. 

Travel from state to state 
Cal.—People v. Waller, 96 P.2d 344, 
14 C.2d 693. 

Tex.—Williams v. State, 174 S.W.2d 
261, 146 Tex.Cr. 294. 

Pawning weapon taken from officer 
Tex.—High v. State, 253 S.W.2d 874, 
158 Tex.Cr. 148. 

Deportation to United States 
U.S.—U. S. v. Rosenberg, C.A.N.Y., 
195 F.2d 583, certiorari denied Ros¬ 
enberg v. U. S., 73 S.Ct. 20, 344 U. 
S. 838, 97 Li.Ed. 687, and Sobell v. 
U. S., 73 S.Ct. 21, 344 U.S. 838, 97 
L.Ed. 652, rehearing denied Rosen¬ 
berg v. U. S. f 73 S.Ct. 134, 344 U.S. 
889, 97 L.Ed. 687, and Sobell v. U. 
S., 73 S.Ct. 180, 344 U.S. 889, 97 L. 
Ed. 687, rehearing denied 74 S.Ct. 
860, 347 U.S. 1021, 98 L.Ed. 1142, 
motion denied 78 S.Ct. 91, 355 U.S. 
860, 2 L.Ed.2d 67. 

Marriage while in flight after escape 

Refusal to permit accused to tes¬ 
tify that after escape from jail, and 
while in flight, he had married, was 
not erroneous. 

Ohio.—State v. Cremeans, App., 70 N. 
E.2d 676. 

S4.5 Ohio.—State v. Ross, 108 N.E. 
2d 77, 92 Ohio App. 29, appeal dis¬ 
missed 108 N.E.2d 282, 158 Ohio 
St. 248. 


84.10 Ohio.—State v. Rqss, supra. 

85. Mass.—Commonwealth v. Green, 
20 N.E.2d 417, 302 Mass. 547. 

Theft of vehicle to accomplish flight 
Kan.—State v. Martin, 265 P.2d 297, 
175 Kan. 373. 

Tex.—Israel v. State, 258 S.W.2d 82, 
158 Tex.Cr. 574. 

86. Ala.—Beiser v. State, 65 So. 312, 
10 Ala.App. 86. 

87. Ala.—Leonard v. State, 43 So. 
214, 150 Ala. 89. 

88. Ala.—Ransom v. State, 126 So. 
608, 23 Ala.App. 440—Palmer v. 
State, 73 So. 139, 15 AlaA.pp. 262, 
certiorari denied 73 So. 1001, 198 
Ala. 700. 

Cal.—People v. Gryszkiewicz, 198 P. 

2d 585, 82 C.A.2d 230. 

Mass.—Commonwealth v. Sinclair, 80 
N.E. 799, 195 Mass. 100, 11 Ann. 
Cas. 217. 

Tex—Holt v. State, 160 S.W.2d 944, 
144 Tex.Cr. 62. 

Conversation with officer at time of 
arrest 

Testimony of arresting officer, as 
to conversations with accused and 
companion at time of arrest as to 
where they had been and where they 
were going, would be admissible on 
ground that it tended to prove flight 
from locale of offense charged. 

Ariz.—State v. Lubetkin, 276 P.2d 
520, 78 Ariz. 91. 

88.5 Cal.—People v. Weatherford, 
178 P.2d 816, 78 C.A.2d 669. 

89. Tex.—Martinez v. State, 140 S. 
W.2d 187, 140 Tex.Cr. 159, mandate 
issued 153 S.W.2d 721, 140 Tex.Cr. 
159—Stevens v. State, Cr., 49 S.W. 
105. 

89.5 U.S.—Gicinto v. U. S., CA-.Mo., 
212 F.2d 8, certiorari denied 75 S. 
Ct. 125, 348 U.S. 884, 99 L.Ed. 695. 

90. Idaho.—State v. Whitney, 254 P. 
525, 43 Idaho 745. 

465 


91. U.S.—U. S. v. Waldman, C.A.N. 
Y., 240 F.2d 449—Kanner v. U. S.^ 
C.C.A.Wis., 34 F.2d 863. 

Ala.—Chancellor v. State, 80 So.2d 
313, 38 Ala.App. 89, certiorari de¬ 
nied 80 So.2d 315, 262 Ala. 700— 
Pruett v. State, 35 So.2d 115, 33. 
Ala.App. 491—Smallw-ood v. State, 
109 So. 387, 21 Ala.App. 468. 

Ark.—Stevens v. State, 221 S.W. 186, 
143 Ark. 618. 

Cal.—People v. Abbott, 223 P. 77, 65 
C.A. 120. 

Colo.—Corpus Juris Secundum q.uot-. 
ed in Allison v. People, 125 P.2d 
146, 150, 109 Colo. 295. 

Ill.—People v. Perri, 44 N.E.2d 857, 
381 Ill. 244. 

Mo.—Corpus Juris cited in State v.. 
Craft, 126 S.W,2d 177, ISO, 344 Mo. 
269. 

Okl,—Bouyer v. State, 43 P.2d 153, 
57 Okl.Cr. 22. 

Pa.—Commonwealth v. Fasci, 134 A. 
465, 287 Pa. 1. 

Tex.—King v. State, 213 S.W.2d 541,. 

152 Tex.Cr. 255—Skinner v. State, 
165 S.W.2d 198, 144 Tex.Cr. 648— 
Martinez v. State, 140 S.W.2d 187, 
140 Tex.Cr. 159, mandate issued 

153 S.W.2d 721, 140 Tex.Cr. 159- 
Porter v. State, 21 S.W.2d 518, 113 
Tex.Cr. 324—Porter v. State, Cr. f 
20 S.W.2d 776. 

16 C.J. p 552 note 23. 

Circumstances attending arrest see 
infra § 628. 

Time elapsed between warrant and 
arrest 

In prosecution for obtaining mon¬ 
ey under false pretenses, constable’s, 
testimony that he received warrants, 
for accused’s arrest on August 7 but 
was unable to make arrest until De¬ 
cember 2, was admissible, notwith¬ 
standing It may not have been or 
much value In determining guilt or- 
innocence of accused. 

Mo.—State v. Craft, 126 S.W.2d 177*. 
344 Mo. 269. 
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which accused was apprehended may be relevant as 
tending to establish flight . 91 * 5 The fact that an 
officer when he met accused in a neighboring town 
had no authority to arrest him does not render evi¬ 
dence inadmissible that he met him there and that 
he ran away . 92 

In order to prove the flight of a person accused 
of crime, it is not necessary to show that he es¬ 
caped from jail or from an officer having him in 
custody . 93 Neither is it necessary, in order to ren¬ 
der admissible testimony that, after the commis¬ 
sion of the offense charged, accused left the county, 
to lay a predicate showing that he was under bond 
and failed to appear, or that he had no right to leave 
the county . 94 

Flight is generally considered to exist when the 
accused person departs from the vicinity of the 
crime , 94 - 5 but the mere going away from the scene of 
a crime is not always flight in the sense that evi¬ 
dence is thus furnished of a consciousness of guilt . 96 
When evidence is introduced by the state to show 


that after the crime was committed accused left 
his community and remained away, it is permissible 
for the state to show that the absence constituted a 
flight, and that it was because of a sense of guilt, 
or fear of arrest or a desire to avoid it ; 95 * 5 and 
evidence introduced by the state of acts, conduct, 
and declarations by accused while away which tend 
to disclose the reasons for the absence is rele¬ 
vant . 95 * 10 Some authorities impose the limitation 
that it must appear that accused left the scene of 
the act because of his realization that he had com¬ 
mitted a crime , 96 or stated more generally, guilty 
motive must be present to make a departure rele¬ 
vant , 97 and according to some courts, departure 
from the place of crime by one conscious of guilt, 
even before he is suspected of the crime, may con¬ 
stitute flight , 98 as may a departure induced by a fear 
of arrest, without a showing of an express purpose 
to avoid arrest . 99 Other courts, however, hold that 
he must have had actual 1 knowledge that he was ac¬ 
cused or suspected of crime 2 unless the offense was 
recent , 3 and that he fled to avoid arrest or prose- 


Knowledge of indictment unneces¬ 
sary 

Tex.—Porter v. State, Cr., 20 S.W.2d 
776. 

91.5 Apprehended while hiding* un¬ 
der Tied 

Ala.—Corbitt v. State, 50 So.2d 454, 
35 Ala.App. 572. 

92. Ga.—Grant v. State, 50 S.E. 946, 
122 Ga. 740. 

Tex.—Giddings v. State, 94 S.W.2d 
1168, 130 Tex.Cr. 406. 

93. Okl.—Quinn v. State, 25 P.2d 
711, 55 Okl. 116. 

Wash.—State v. Wilson, 174 P.2d 553, 
26 Washed 468. 

16 C.J. p 552 note 26. 

94. Tex.—Henry v. State, Cr., 43 S. 
W. 340. 

943 Fla.—Noeling v. State, 40 So. 
2d 120. 

95. Ga.—Stinnett v. State, 87 S.E.2d 
354, 91 Ga~App. 875. 

Me.—State v. Scott, 114 A. 159, 120 
Me. 310. 

Nev.—Corpus Juris cited in State v. 
Kothrock, 200 P. 525, 529, 45 Nev. 
214. 

N.Y.—People v. StUwell, 155 N.E. 98, 
244 N.Y. 196. 

16 C.J. p 552 note 29. 

Departure not necessarily flight 
"An individual who departs from a 
certain city a few hours after a mur¬ 
der is committed in that city does 
not thereby become a ‘fugitive in 
flight to another jurisdiction.* . . . 
A man is not fleeing from justice un¬ 
til he knows that justice is looking 
for him or fears that justice is about j 
to look for him.’* 


Pa.—Commonwealth v. Woong Knee 
New, 47 A.2d 450, 466, 354 Pa. 188. 

Proof held to show start of flight 
from scene of crime 
Ill.—People v. Pavlick, 25 N.E.2d 20, 
372 Ill. 567. 

953 Ala.—McAllister v. State, 6 So. 
2d 32, 30 AlaJApp. 366. 

95.10 Ala.—McAllister v. State, su¬ 
pra. 

96. Cal.—People v. Brecker, 127 P. 
666, 20 C.A. 205. 

97. N.Y.—People v. Stilwell, 155 N. 
E. 98, 244 N.Y. 196. 

Admissible regardless of motive 

“Evidence concerning flight—what¬ 
ever may have been the motive—aft¬ 
er an altercation such as we have 
here, is admissible to establish a 
presumption of guilt.” 

Ky.—Damron v. Commonwealth, 313 
S.W.2d 854, 856 . 

98. Okl.—Quinn v. State, 25 P.2d 
711, 55 Okl.Cr. 1X6. 

Wash.—State v. Wilson, 174 F.2d 
553, 26 Wash.2d 468. 

16 C.J. p 552 note 31. 

Knowledge of accusation unnecessary 

Officers' testimony that accused 
fled is admissible, without proof he 
then knew complaint had been filed. 
Tex.—Carlisle v. State, 296 S.W. 889, 
107 Tex.Cr. 408. 

99. Wash.—State v. Pettit, 133 P. 
1014, 74 Wash. 510, 137 P. 335, 77 
Wash. 67. 

16 C.J. p 552 note 32. 

X. Iowa.—State v. Sorenson, 138 N. 
W. 411, 157 Iowa 534. 
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2. Cal.—People v. Sainz, 121 P. 922, 
162 C. 242. 

Pa.—Commonwealth v. Watreas, O. 

& T., 20 Fay.L.J. 154. 

16 C.J. p 552 note 34. 

Inference of knowledge 

It may be sufficient that circum¬ 
stances constitute basis for infer¬ 
ence that accused had knowledge of 
crime when he left the state. 

Cal.—People v. Hurley, 311 P.2d 49, 
151 C.A.2d 339. 

Knowledge of being charged with 
crime 

(1) In trial for grand theft, evi¬ 
dence of accused’s flight when he 
knew he was charged with such 
crime was properly admitted. 

Cal.—People v. Lenahan, 100 P.2d 
515, 38 CA.2d 39. 

(2) When a crime has been com¬ 
mitted on the person, accused there¬ 
of knows he is accused and then 
flees or conceals himself, such con¬ 
duct is evidence of consciousness of 
guilt and, in connection with other 
proof, may be the basis from which 
guflt may be inferred. 

Pa.—Commonwealth v. Lewis, 144 A. 
2d 441, 187 Pa.Super. 231—Com¬ 
monwealth v. Cerzullo, 104 A.2d 
179, 175 Pa.Super. 330. 

(3) Mere flight is not indicative of 
guilt unless it appears that accused 
knew that he was charged with 
crime. 

Cal.—People v. Alvarado, 331 P.2d 
157, 164 C.A.2d 603. 

3. Iowa.—State v. O'Meara, 177 N. 
W. 563, 190 Iowa 613. 
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cution therefor . 4 Testimony that accused’s flight 
was from the approach of the police, rather than 
from the scene of the crime, may be relevant . 4 - 5 

“Flight,” as evidence of guilt, consists not only 
in the act of leaving the jurisdiction, but it also 
comprehends continued concealment to avoid arrest 
and prosecution , 4 - 15 and in criminal law the term is 
defined as the evading of the course of justice by 
voluntarily withdrawing oneself in order to avoid 
arrest or detention, or the institution or continu¬ 
ance of criminal proceedings . 5 The term signifies, 
in legal parlance, not merely a leaving, but a leaving 
or concealment under a consciousness of guilt and 
for the purpose of evading arrest . 6 Such conscious¬ 
ness and purpose is that which gives to the act of 
leaving its real incriminating character . 7 Direct 
proof that accused had actual knowledge of his pos¬ 
sible arrest is not necessary to render admissible 
evidence of flight, particularly where there is evi¬ 
dence in the case from which such fact may be in¬ 
ferred . 8 


Unless the state has first introduced evidence of 
flight, accused cannot prove that he did not flee . 9 

Flight from insane asylum or hospital . Where 
the evidence tends to show that accused feigned 
insanity and was confined in an asylum, evidence 
that accused fled from the asylum is admissible, al¬ 
though no complaint or criminal proceedings were 
pending at the time the flight occurred . 9 - 5 

Extradition . That accused was represented by 
attorney who resisted extradition is admissible to 
show flight . 10 

b. Time or Stage in Proceedings 

Evidence as to flight after the commission of an of¬ 
fense is generally relevant regardless of the time or stage 
In the proceedings when the flight occurred, and It may 
be shown that flight occurred prior to any accusation, or 
after arrest, or after release from custody. 

Flight after the commission of a crime is generally 
admissible, regardless of the time or stage in the 
proceedings when the flight occurs . 10 - 50 While 
evidence of immediate flight is generally rele¬ 
vant 10 - 55 in a prosecution for a criminal offense, 


4. Mo.—State v. Marshall, 22 S.W. 
452, 116 Mo. 383. 

16 C.J. p 552 note 35. 

-A5 Ala.—Shewbart v. State, 32 So. 
2d 241, 33 Ala.App. 195, certiorari 
denied 32 So.2d 244, 249 Ala. 572. 
Cal.—People v. Draper, 160 P.2d 80, 
69 CA.2d 781. 

TSo diminution of efficacy as evidence 

Fact that flight was from the pres¬ 
ence of threatening police and not 
from the looted premises does not 
diminish its efficacy as evidence. 

Cal.—People v. Sanchez, 95 P.2d 169, 
35 C.A.2d 231. 

4.10 Pa.—Commonwealth v. Fusci, 
35 A.2d 93, 153 Pa.Super. 617. 

5. Ala.—Gilbert v. State, 100 So. 
566, 20 Ala.App. 28. 

Ill.—People v. Autman, 65 N.E.2d 772, 
393 Ill. 262— Corpus Juris quoted In 
People v. Herbert, 196 N.E. 821, 
825, 361 Ill. 64. 

Mo.—State v. Silvey, 296 S.W. 128. 
Pa.— Corpus Juris quoted in Com¬ 
monwealth v. Myers, 200 A. 143, 
146, 131 Pa.Super. 258. 

Philippine.—U. S. v. Alegado, 25 
Philippine 510. 

“Flight is not necessarily a de¬ 
parture from the community or place 
of crime. A withdrawal and conceal¬ 
ment, is, in effect, a flight, and is an 
indication or circumstance to prove a 
consciousness of guilt." 

Okl.—Wettengel v. State, 236 P. 626, 
627, 30 Okl.Cr. 388. 

Plight need not be from state 
Pa.—Commonwealth v. Myers, 200 A. 
143, 131 Pa.Super. 258. 

6. Ala.—McAllister v. State, 6 So.2d 


32, 30 Ala.App. 366—Walters v. 
State, 135 So. 600, 24 Ala.App. 370 
—Terry v. State, 69 So. 370, 13 Ala. 
App. 115. 

Ill.—People v. Autman, 65 N.E.2d 772, 
393 Ill. 262— Corpus Juris quoted 
in People v. Herbert, 196 N.E. 821, 
825, 361 Ill. 64. 

Mo.— Corpus Juris cited in State v. 

Freyer, 48 S.W.2d 894, 330 Mo. 62. 
Nev.— Corpus Juris cited in State v. 
Rothrock, 200 P. 525, 529, 45 Nev. 
214. 

Okl.—Wilson v. State, 250 P.2d 72, 76 
Okl.Cr. 137— Corpus Juris Secun¬ 
dum quoted in Compton v. State, 
122 P.2d 819, 821, 74 Okl.Cr. 48. 

Pa.—Commonwealth v. Myers, 200 A. 
143, 131 Pa.Super. 258. 

“The rationale of these cases is 
that flight is an Instinctive or impul¬ 
sive reaction arising from a con¬ 
sciousness of guilt or is a deliberate 
attempt to avoid arrest or prosecu¬ 
tion." 

Wash.—State v. Gellerman, 259 P.2d 
371, 375, 42 Wash.2d 742. 

Hiding from dogs 

That accused when seeing hound 
master and bloodhounds enter his 
premises, ran behind building, did 
not constitute “flight" In legal sense. 
Mo.—State v. Freyer, 48 S.W.2d 894, 
330 Mo. 62. 

7. Ala.—Terry v. State, 69 So. 370, 
13 Ala App. 115. 

Ill.— Corpus Juris quoted in People v. 
Herbert, 196 N.E. 821, 825, 361 Ill. 
64. 

Okl.—Wilson v. State, 250 P.2d 72, 96 
Okl.Cr. 137— Corpus Juris Secun¬ 
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dum quoted in Compton v. State, 
122 P.2d 819, 821, 74 Okl.Cr. 48. 

8. Iowa.—State v. Loucks, 253 N.W. 
838, 218 Iowa 714. 

9. See infra subdivision d of this 
section. 

9.5 Mo.—State v. Wynne, 182 S.W. 
2d 294, 353 Mo. 276. 

10. Ga.—Blocker v. State, 199 S.E. 
444, 58 Ga.App. 560. 

10.50 La.—State v. Neal, 93 So.2d 
554, 231 La. 1048. 

Time of flight Immaterial 
Where accused was indicted on 
May 1, arraigned on May 4, and his 
trial set for June 8, evidence that, 
some time before the date set for 
trial, he fled to Canada, was not in¬ 
admissible, as too remote from the 
time of his arrest and indictment to 
have any bearing on his guilt. 

U.S.—Rowan v. U. S., C.C.A.Wis., 277 
F. 777, 25 A.L.R. 876, certiorari de¬ 
nied 42 S.Ct. 187, 257 U.S. 660, 66 
L.Ed. 422. 

At time accused is under official sur¬ 
veillance 

Cal.—People v. Weatherford, 178 P. 
2d 816, 78 C.A.2d 669. 

10.55 Cal.—People v. Leach, 203 P. 
2d 544, 90 C.A.2d 667—People v. 
Jackson, 199 P.2d 322, 88 CA.2d 
748. 

Ga.—Blakely v. State, 50 S.E.2d 762, 
78 GaApp. 282. 

Pa.—Commonwealth v. McMullin, O. 
& T., 3 Bucks Co. 10. 

Sudden disappearance from scene of 
crime 

Pla.—Ray v. State, 31 So.2d 156, 159 
Fla. 101, 172 A.L.R. 726. 
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-even though no accusation , 10 * 60 or formal accu¬ 
sation 10 * 65 has been made, it is not necessary that 
the flight of accused occur immediately after the 
perpetration of the crime . 10 * 70 It may be shown 
that accused fled the jurisdiction before the filing 
of formal charges , 10 * 75 or before arrest , 10 * 80 or after 
the finding of the indictment against him , 11 or after 
arrest . 11 * 5 

It may be shown that accused, after being released 


by the arresting officer, did not return at the time 
promised , 12 or that flight occurred after accused 
was arrested and admitted to bail , 12 * 5 or that he 
forfeited his recognizance or bail by failing to 
appear at the time specified . 13 Evidence is admis¬ 
sible to show that accused left the jurisdiction after 
being properly discharged from custody , 13 * 5 as where 
the discharge from custody was because of a defect 
in the formal accusation against him 14 It may be 


JPUg-ht and concealment 

Pa.—Commonwealth v. Lewis, 144 A. 

2d 441, 187 Fa.Super. 231. 

Utah.—State v. Simpson, 236 P.2d 
1077, 120 Utah 596. 

3.0,60 Cal.—People v. James, 284 P. 
2d 527, 133 C.A.2d 478. 

“Immediate flight, in the absence 
of any accusation—in advance, per¬ 
haps, of the probability of an accusa¬ 
tion, formal or informal—may afford 
persuasive evidence of a conscious¬ 
ness of guilt.” 

Cal.—People v. Waller, 96 P.2d 344, 
349, 14 C.2d 693—People v. Mur- 
guia, 57 P.2d 115, 6 C.2d 190. 

People v. Anderson, 202 P.2d 
1044, 1049, 90 OA.2d 326. 

Persuasive evidence of consciousness 
of guilt 

Cal.—People v. Harris, 220 P.2d 812, 
98 C.A.2d 662 —People v. Cooper, 
183 P.2d 67, 81 C.A.2d 110. 

1.0.65 Ky.—Booher v. Common¬ 

wealth, 100 S.W.2d 830, 266 Ky. 809. 
Tex.—Hicks v. State, 199 S.W. 487, 
82 Tex.Cr. 254. 

10.70 Pa.—Commonwealth v. Llebo- 
witz, 17 A.2d 719, 143 Pa.Super. 75. 

Commonwealth v. McMullin, O. & 
T„ 3 Bucks Co. 10. 

Concealment or flight 

Evidence of accused concealing 
himself or fleeing is relevant, and 
to be admissible the flight need not 
•occur Immediately after the crime. 
Pa.—Commonwealth v. Downer, 49 
A.2d 516. 159 Pa.Super. 626. 

10.75 La.—State v. Neal, 93 So.2d 
554, 231 La. 1048. 

10.80 La.—State v. Neal, supra. 

1L Ark.—Herren v. State, 276 S.W. 
365, 169 Ark. 636. 

III.—People v. Allen, 160 N.E.2d 818, 
17 III.2d 55. 

Minn.—State v. Barnett, 258 NW. 
508, 193 Minn. 336. 

N.J.—State v. Lambertino, 180 A. 
426, 13 N.J.Misc. 6S7. 

After time to plead set 
Idaho.—State v. Baird, 88 P. 233, 
13 Idaho 29. 

11-5 La.—State v. Neal, 93 So.2d 554, 
231 La. 1048. 

12. Cal.—People v. Ashmead, 50 P. 
681, 118 a 508- 


Corpus Juris Secundum quoted 

In People v. Robinson, 197 P.2d 
776, 77 8, 87 C.A.2d 772. 

Failure to return to post bond 

In prosecution for burglary, tes¬ 
timony of sheriff relative to what ac¬ 
cused told him concerning making 
of his bond for appearance, and that 
instead of coming in to make bond 
accused had gone to a different state, 
was admissible on question of flight, 
where It appeared that accused did 
go to such other state and was not 
present when case was called. 

Tex.—Kendrick v. State, 274 S.W. 

619, 101 Tex.Cr. 158. 

12.5 La.—State v. Neal, 93 So.2d 554, 
231 La. 1048. 

Minn.—State v. Shetsky, 40 N.W.2d 
337, 229 Minn. 566. 

Pa.—Commonwealth v. McMullin, O. 

& T., 3 Bucks Co. 10. 

Bail surety requiring accused to he 
taken into custody 
Testimony that accused left state 
after being released on bail, and that 
surety had accused taken into cus¬ 
tody and returned to state where 
crime was committed, was irrelevant 
and served only to prejudice accused 
before jury. 

La.—State v. McCrory, 112 So.2d 432, 
237 La. 747. 

13. U.S.—Affronti v. U. S. ( C.C.A. 
Mo., 145 F.2d 3. 

Ala.—Walters v. State, 135 So. 600, 
24 Ala.App. 370. 

Cal.—Corpus Juris Secundum quoted 
in People v. Robinson, 197 P.2d 
776, 778, 87 C.A.2d 772—People v. 
Abbott, 223 P. 77, 65 C.A. 120. 

Ga.—Woody v. State, 140 S.E. 396, 
37 Ga,App. 338—Jones v. State, 107 
S.E. 166, 26 Ga.App. 635. 

Ky.—Anderson v. Commonwealth, 
262 SW. 1105, 203 Ky. 681. 

Minn.—State v. McTague, 252 N.W. 
446, 190 Minn. 449. 

Pa.—Corpus Juris Secundum cited in 

Commonwealth v. Liebowitz, 17 A. 
2d 719, 722, 143 Pa.Super. 75—Com¬ 
monwealth v. Myers, 200 A. 143, 
131 Pa.Super. 258. 

Tex.—Henderson v. State, 289 SW.2d 
274, 163 Tex.Cr. 153—Tindall v. 
State, 172 S.W.2d 328, 146 Tex.Cr. 
245—Dickens v. State, 53 S.W.2d 
41, 121 Tex.Cr. 298—Lingo v. State, 
35 S.W.2d 153, 117 Tex.Cr. 582— 
Roseborough v. State, 1 SW.2d 630, 
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108 Tex.Cr. 494—Whitworth v. 
State, 290 S.W. 764, 105 Tex.Cr. 641 
—McLendon v. State, 276 S.W. 431, 
101 Tex.Cr. 663—McLendon v. 
State, 274 S.W. 159, 159 Tex.Cr. 
128—Cook v. State, 228 S.W- 213, 
88 Tex.Cr. 659. 

16 C.J. p 552 note 41. 

Writs of scire facias on two bond 
forfeitures were admissible as some 
evidence of accused’s flight. 

Ga.—Tinsley v. State, 118 S.E. 765, 
30 Ga.App. 638. 

To show consciousness of guilt 

Minn.—State v. McTague, 252 N.W. 
446, 190 Minn. 449. 

Alias capias, showing that sheriff 
of another county so testifying ar¬ 
rested accused in larceny prosecu¬ 
tion, and tending to show that ac¬ 
cused forfeited his bond, was proper 
evidence as tending to show flight. 
State v. Walters, 29 S.W.2d 89. 

As tending to show flight 

Ga.—Woody v. State, 140 S.E. 396, 
37 Ga.App. 338—Elliott v. State, 
127 S.E. 877, 33 Ga.App. 825. 

Pa.—Commonwealth v. Myers, 200 A. 

143, 131 Pa.Super. 258. 

Tex.—Williams v. State, 68 S.W.2d 
501, 125 Tex.Cr. 410—Dickens v. 
State, 53 S.W.2d 41, 121 Tex.Cr. 
298—Lingo v. State, 35 S.W.2d 153, 
117 Tex.Cr. 582—Roseborough v. 
State, 1 S.W.2d 630, 108 Tex.Cr. 494. 

Testimony by prosecuting officer 

An assistant district attorney’s 
testimony that accused failed to ap¬ 
pear on day set for trial of his case, 
whereupon his bail bond was forfeit¬ 
ed, was admissible to show flight, 
from which inference of guilty 
knowledge arose. 

Tex.—Williams v. State, 187 S.W.2d 
667, 148 Tex.Cr. 427. 

13.5 Discharge from custody by fel¬ 
ony court 

Where felony court, acting solely 
on what coroner’s minutes disclosed, 
refused to bind accused over to grand 
jury, and discharged him from cus¬ 
tody, his subsequent flight from state 
could be shown In evidence as cir¬ 
cumstance tending to prove guilt. 
Ill.—People v. Ruffin, 94 N.E.2d 433, 
406 Ill. 437. 

14. Iowa.—State v. Heath, 209 N.W. 
279, 202 Iowa 153. 
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shown that accused fled after escape from custody, 
as discussed infra § 631. 

c. Flight from Another Offense 

Flight with respect to an offense other than that for 
which the accused is being tried is inadmissible unless 
both offenses are so closely related that flight from one 
cannot be shown without the other, or unless the flight 
is because of acts which give rise to both offenses. 

Flight from arrest or prosecution for one offense 
is not relevant on the question of guilt of accused 
of another and different offense from which there 
was no flight, 16 unless the crimes are so closely re¬ 
lated in point of time that the flight from one could 
not be shown without showing the other, 16 or unless 
flight is from results of an occurrence which gave 
rise to both offenses or indictments therefor. 17 

Where the offense with which accused is charged 
is both a state and a federal crime, relevant evi¬ 
dence of flight introduced in a state prosecution 
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is not inadmissible because it tends to show a fed¬ 
eral offense. 17 - 5 

d. Refusal to Flee; Voluntary Surrender 

Unless evidence tending to prove flight or evasion of 
arrest is offered by the state, the accused may not prove 
failure to flee or voluntary surrender. 

Unless the state has first offered or sought to prove 
flight by accused, it is improper to receive evidence 
that he voluntarily surrendered, 18 or that he did not 
flee 19 or become a fugitive from justice, 20 or that 
he refused to flee, 21 even though he had an oppor¬ 
tunity to do so, 22 or was advised to do so after 
suspicions against him were excited. 23 Where, how¬ 
ever, testimony has been introduced by the prosecu¬ 
tion to show flight as evidence of conscious guilt, 
evidence that accused notified the sheriff of his 
desire to submit himself to custody is admissible, 24 
as is also evidence that he voluntarily returned from 
another state, 25 or that he talked with officers and 
made no attempt to escape. 26 


15 . Idaho.— Corpus Juris cited in 
State v. Whitney, 254 P. 525, 527, 
43 Idaho 745. 

Mont.— Corpus Juris cited in State v. 
Bonning, 199 P. 274, 275, 60 Mont. 

362, 25 A.LJEt. 879. 

Tex.—-Hicks v. State, 199 S.W. 487, 82 
Tex.Cr. 254—Damron v. State, 125 
S.W. 396, 58 Tex.Cr. 255. 

18. Miss.—Brown v. State, 157 So. 

363, 171 Miss. 157. 

Mo.— Corpus Juris Secundum cited in 

State v. NIenaber, 148 S.W.2d 1024, 
1027, 347 Mo. 615. 

Exposure of false claim by accused 

In prosecution of one claiming to 
be chiropractor for rape during so- 
called treatment, evidence of flight 
on exposure of claim was admissi¬ 
ble. 

Tex.—Murley v. State, 288 S.W. 441, 
105 Tex.Cr. 276. 

17. Mont.—State v. Bonning, 199 P. 
274, 275, 60 Mont. 362, 25 A.L.R. 
879. 

N.J.—State v. Lambertino, 180 A. 426, 
13 N.J.MIsc. 687. 

Tex.—Torrence v. State, 212 S.W. 957, 
85 Tex.Cr. 310—Hicks v. State, 199 
S.W. 487, 82 Tex.Cr. 254. 

‘‘The reason for the rule ceases 
when the difference in the charge is 
merely in the statement of defend¬ 
ant’s relation to the facts, the facts 
Involved being the same.” 

Mont.—State v. Bonning, 199 P. 274, 
60 Mont. 362, 25 A.L.R. 879. 

Xaroeny and receiving stolen prop- 
erty 

In a prosecution for receiving sto¬ 
len property, evidence of accused's 
flight after a charge of larceny was 
admissible. 

Mont.—State v. Bonning, supra. 


17.5 Mass.—Commonwealth v. Gea- 
gan, 159 N.E.2d 870, certiorari de¬ 
nied Geagan v. Massachusetts, 80 
S.Ct. 200, 361 U.S. 895, 4 L.Ed.2d 
152. 

18. Ga.—Lester v. State, 42 S.E.2d 

141, 75 Ga.App. 42—Slappey v. 

State, 13 S.E.2d 873, 64 Ga.App. 
713—Summerlin v. State, 103 S.E. 
832, 25 Ga.App. 568. 

16 C.J. p 553 note 43. 

Surrender after escape see Infra § 
631. 

No showing of attempted evasion of 
arrest 

If no evidence Is introduced tend¬ 
ing to show accused attempted to 
evade arrest, evidence that he volun¬ 
tarily surrendered is inadmissible. 
Ala.—Hayes v. State, S3 So.2d 744, 
33 Ala.App. 364—Starke v. State, 
16 So.2d 426, 31 Ala.App. 322. 
Circumstance to be considered 
Where prosecution made no effort 
to prove flight by accused, fact that 
there was no evidence of flight was 
a circumstance which jury had a 
right to consider. 

U.S.—O’Leary v. U. S., C.C.A.Cal., 160 
F.2d 333. 

19. Ala.—Hendley v. State, 76 So. 
904, 200 Ala. 546—Vaughn v. State, 
30 So. 669, 130 Ala. 18. 

Ga.—Dunson v. State, 43 S.E.2d 504, 
202 Ga. 515—Flannigan v. State, 70 
S.E. 1107, 136 Ga. 132. 

Moyers v. State, 6 S.E.2d 438, 61 
Ga.App. 324. 

Miss.—Banks v. State, 145 So. 104. 

However, it has been held that the 
fact that accused did not flee when 
he learned that stolen property had 
been found and knew that he was 
suspected Is legitimate matter for 
consideration by jury. 
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Ind.—Selby v. State, 128 N.E. 356, 
189 IncL 459. 

20. N.Y.—People v. Curtiss, 103 N.Y. 
S. 395, 118 App.Div. 259. 

21. Mass.—Commonwealth v. Her- 
sey, 2 Allen 173. 

16 C.JT. p 553 note 46. 

22. Ala.—Vaughn v. State, 30 So. 
669, 130 Ala. 18. 

Ga.—Moyers v. State, 6 S.E.2d 438, 
61 Ga-App. 324. 

16 C.J. p 553 note 4<» 

23. Mass.—Andrews v. Frye, 104 
Mass. 234. 

24. Cal.—People v. Zammora, 152 P. 
2d 180, 66 C.A.2d 166. 

Ga.—Lester v. State, 42 S.E.2d 141, 
75 Ga.App. 42—Summerlin v. State, 
103 S.E. 832, 25 Ga.App. 568—Dix¬ 
on v. State, 76 S.E. 794, 12 Ga.App. 
17. 

Surrender some time after offense 

Where an indictment alleged that 
the offense was committed on Febru¬ 
ary 20, evidence that after present¬ 
ment was found, about two months 
after the alleged crime, accused pre¬ 
sented himself to the sheriff and vol¬ 
untarily surrendered, would not re¬ 
but evidence tending to show flight 
just after the commission of the al¬ 
leged crime, during the period pre¬ 
ceding the return of the indictment, 
and hence was inadmissible. 

Ga.—Summerlin v. State, 103 S.B. 
832, 25 Ga.App. 568. 

25. Tex.—La Fell v. State, 153 S.W. 
884, 69 Tex.Cr. 307. 

Return without extradition see in¬ 
fra § 628. 

26. Tex.—Brady v. State, Cr„ 65 S. 
W. 521. 
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Testimony by a prosecution witness to the effect 
that accused “sneaked in to the county judge and 
gave himself up” may be objectionable. 26 * 5 

e. Explanation of Plight 

Evidence tending to explain flight Is relevant only 
If the prosecution has Introduced evidence as to the flight. 

Unless the prosecution offers evidence tending 
to show the flight of accused, he cannot offer evi¬ 
dence to explain his flight. 27 However, accused 
has the right to refute any incriminating circum¬ 
stance as to flight that may be shown, 27 * 5 and after 
evidence of flight has been introduced, evidence 
offered by accused which has some tendency to 
explain his flight is relevant and must be received. 28 
Accused has the right to show, by any competent 
evidence, that his departure or absence was due to 
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motives other than a sense of guilt of the crime 
charged, 2S * 5 and that his act of leaving, 28 * 10 or his 
reasons and motives for leaving, 29 were consistent 
with his innocence. 

The rule that accused may offer evidence ex¬ 
plaining his flight does not change the rule as to the 
competency of testimony, nor does it render incom¬ 
petent evidence admissible. 29 * 5 His acts and decla¬ 
rations during his flight are admissible in explana¬ 
tion thereof, but not to show his innocence. 30 He 
may show that he was insane when he absented 
himself; 31 that he fled on the advice of his counsel, 
relative, or friends ; 32 that he intended and had ar¬ 
ranged to leave the state before the crime; 33 or 
that he fled because of fright, 34 or because of threats 
or fear of mob violence. 35 When flight has been 


26.5 Voluntary surrender not sneak¬ 
ing* or reprehensible 

Ky.—Jones v. Commonwealth, 210 S. 
W.2d 956, 307 Ky. 266. 

27. Ala.—Hudson v. State, 116 So. 
800, 217 Ala. 479. 

Williams v. State, 146 So. 422, 
25 Ala.App. 342. 

Pa.—Commonwealth v. Myers, 200 A. 

143, 131 Pa.Super. 258. 

16 C.J. p 553 note 58. 

Accused’s testimony as to flight 
Conversation with accused after 
difficulty is inadmissible to explain 
why he fled as testified on his ex¬ 
amination in chief. 

Ala.—Hudson v. State, 116 So. 800, 
217 Ala. 479. 

27.5 Mo.—State v. Burns, 322 S.W. 
2d 736. 

28. Ala.— Corpus Juris Secundum 
quoted in Green v. State, 64 So.2d 
84, 89, 258 Ala. 471—Peoples v. 
State, 56 So.2d 665, 256 Ala. 612— 
Webster v. State, 101 So. 183, 211 
Ala. 519. 

McAllister v. State, 6 So.2d 32, 
30 AlaA.pp. 366—Catrett v. State, 
146 So. 287, 25 Ala-App. 334—Wal¬ 
ters v. State, 135 So. 600, 24 Ala. 
App. 370—Hancock v. State, 119 So. 
598, 22 Ala.App. 651—Jones v. 

State, 113 So. 478, 22 Ala.App. 141 
—Ward v. State, 109 So. 897, 21 
AlaA.pp. 551—Gilbert v. State, 100 
So. 566, 20 Ala.App. 28—Burke v. 
State, 98 So. 310, 19 Ala-App. 418, 
certiorari denied Ex parte Burke, 
98 So. 312, 210 Ala. 471. 

Kan.— Corpus Juris Secundum cited 
in State v. Champ, 254 P.2d 319, 
321, 174 Kan. 60. 

La.—State v. Noble, 99 So. 619, 155 
La. 843. 

Miss.—Tubb v. State, 64 So.2d 911, 
217 Miss. 741. 

Nev.—State v. Rothrock, 200 P. 525, 
45 Nev. 214. 

N.C.—State v. Hairston, 109 S.E. 45, 
182 N.C. 851. 


Okl.—Compton v. State, 122 P.2d 819, 
74 Okl.Cr. 48. 

Tex.—Cawley v. State, Cr., 310 S.W. 
2d 340, certiorari denied Cawley v. 
Texas, 80 S.Ct. 266, 361 U.S. 920, 4 
L.Ed.2d 188—Roseborough v. State, 
1 S.W.2d 630, 108 Tex.Cr. 494— 
Chastain v. State, 260 S.W. 172, 97 
Tex.Cr. 182. 

Utah.—State v. Frankie, 294 P. 828, 
77 Utah 335. 

Wash.—State v. Wilson, 231 P.2d 288, 
38 Wash.2d 593, certiorari denied 
Wilson v. State of Washington, 72 
S.Ct. 81, 342 U.S. 855, 96 L.Ed. 644, 
certiorari denied 72 S.Ct. 1044, 343 
U.S. 950, 96 L.Ed. 1352. 

Explanation of escape from custody 
see infra § 631. 

28.5 Ala.—Coleman v. State, 69 So. 

2d 481, 37 Ala.App. 406. 

III.—People v. Autman, 65 N.E.2d 
772, 393 Ill. 262. 

Mass.—Commonwealth v. Hanley, 149 
N.E.2d 608, 337 Mass. 384, 66 A.L.R. 
2d 222, certiorari denied Hanley v. 
Commonwealth of Massachusetts, 
79 S.Ct. 79, 358 U.S. 850, 3 L.Ed.2d 
85. 

28.10 Ill.—People v. Autman, 65 N. 
E.2d 772, 393 Ill. 262—People v. 
Bundy, 129 N.E. 189, 295 Ill. 322. 

29. Ala.— Corpus Juris Secundum 
quoted in Green v. State, 64 So.2d 
84, 89, 258 Ala. 471—Gholston v. 
State, 130 So. 69, 221 Ala. 556. 

Williams v. State, 146 So. 422, 
25 AlaApp. 342—Gilbert v. State, 
100 So. 566, 20 Ala-App. 28. 

Cal.—People v. Anderson, 208 P. 204, 
57 C.A. 721. 

Ind.—Caveney v. State, 4 N.E.2d 137, 
210 Ind. 455. 

Kan.— Corpus Juris Secundum cited 
in State v. Champ, 254 P.2d 319, 
321, 174 Kan. 60. 

La.—State v. Nash, 126 So. 434, 169 
La. 947. 

Pa.—Commonwealth v. Myers, 200 A. 
143, 131 Pa.Super. 258. 
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Tex.—Rivera v. State, 239 S.W. 955, 
91 Tex.Cr. 404. 

16 C.J. p 553 note 53. 

29.5 Ala.—Coleman v. State, 69 So. 
2d 481, 37 AlaApp. 406. 

Ill.—People v. Autman, 65 N.E.2d 
77 2, 393 HI. 262. 

30. Ala.— Corpus Juris Secundum 
quoted in Green v. State, 64 So.2d 
84, 89, 258 Ala. 471. 

McAllister v. State, 6 So.2d 32, 
30 Ala.App. 366—Gilbert v. State, 
100 So. 566, 20 Ala.App. 28. 

Kan.— Corpus Juris Secundum cited 
in State v. Champ, 254 P.2d 819, 
321, 174 Kan. 60. 

31. N.J.—Peacock v. State, 14 A. 893, 
50 N.J.Law 653. 

32. Ala.— Corpus Juris Seoundum 
quoted in Green v. State, 64 So.2d 
84, 89, 258 Ala. 471. 

Tex.—Brown v. State, 124 S.W. 101, 
57 Tex.Cr. 570. 

16 C.J. p 553 note 55. 

Corpus Juris is cited in support 

of the rule as applied in a civil action 

on an automobile theft insurance pol¬ 
icy. 

Ala.—Home Ins. Co. of New York v. 
Trammell, 160 So. 897, 898, 230 Ala* 
278. 

33. Ala.— Corpus Juris Secundum 
quoted In Green v. State, 64 So.2d 
84, 89, 258 Ala. 471. 

Mo.—State v. Potter, 22 S.W. 89, 108 
Mo. 424. 

34. Ala.— Corpus Juris Secundum 
quoted in Green v. State, 64 So.2d 
84, 89, 258 Ala. 471. 

N.C.—State v. Hairston, 109 S.E. 45, 
182 N.C. 851. 

35. Ala.— Corpus Juris Seoundum 
quoted In Green v. State, 64 So.2d 
84, 89, 258 Ala. 471—Webster v* 
State, 101 So. 183, 211 Ala. 519. 

16 C.J. p 553 note 57. 



22A C. J. S< 


proved, information communicated to accused which 
induced him to flee as well as his acts and words 
which are so connected with the flight as to give 
character and color to it are admissible as part of 
the res gestae of the flight. 35 - 5 

When testimony given on behalf of accused is to 
the effect that his flight was induced by reason of 
fear, it may be immaterial that there was no reason 
for the fear that induced the flight, 35 - 10 and testi¬ 
mony tending to explain the flight is relevant even 
though the explanation offered is fantastic. 35 - 15 

Evidence which has no relation to, or does not tend 
to explain, accused's flight is inadmissible for such 
purpose. 36 * 20 Of this nature and hence inadmissible 
has been held evidence of the conduct of accused 
at another time and place and in no way connected 
with his leaving and concealment; 36 the fact that 
others knew of his leaving; 37 uncommunicated plans 
with another with respect to coming to court; 38 un- 
communicated threats; 39 the formation of a mob 
after his flight; 40 and the communication of the 
threats of a mob such a length of time prior to his 
flight as not to indicate that it was due to that 
cause. 41 In tendering testimony in explanation of 
flight, it has been held that accused may not testify 
as to his undisclosed state of mind, his secret intent, 
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or undisclosed purpose. 41 * 5 

The state may also show those things which ac¬ 
cused said and did which tend to explain his 
flight; 42 and where accused while testifying in his 
own defense relates his movements subsequent to 
the crime, the prosecution may, on cross-examina¬ 
tion, seek to bring out that accused's movements 
were not as related, but were, in fact, consistent with 
the idea of flight. 42 * 5 

§ 626 . -Concealment of Identity in Gen¬ 

eral 

The fact that a person accused of crime has, subse¬ 
quent to the offense, attempted to conceal his Identity is 
generally relevant and admissible. 

Evidence tending to prove that after the commis¬ 
sion of the crime the person accused tried to con¬ 
ceal his identity is generally relevant and admissible 
as an incriminating circumstance showing conscious¬ 
ness of guilt, 43 and it may thus be shown that ac¬ 
cused attempted to destroy identifying docu¬ 
ments, 43 - 5 or that he substituted license plates on his 
automobile. 43 * 10 The denial of identity is a circum¬ 
stance connected with flight -which will strengthen 
its probative value as tending to show guilt. 43 * 15 

Testimony may be admissible that at a time subse¬ 
quent to the crime, while he was under observation 


Whipping 1 of alleged accomplices by 
mob | 

Testimony that accused's reasons 
for fleeing were that when in town 
a few days after the event accused 
heard that crime had been commit¬ 
ted and that alleged accomplices had 
been severely whipped because of it, 
and that when accused reached his 
home that night, his wife told him 
officers had been there looking for 
him, and he was afraid that accused 
would also be whipped and that he 
did not flee because he participated 
in the crime was competent. 

Miss.—Miller v. State. 22 So.2d 164, 
198 Miss. 277. 

35.5 Ala.—Green v. State, 64 So.2d 
84, 258 Ala. 471. 

35.10 Wash.—State v. Wilson, 231 P. 
2d 288, 38 Wash.2d 593, certiorari 
denied Wilson v. State of Wash¬ 
ington, 72 S.Ct. 81, 342 U.S. 855, 96 
L.Ed. 644, certiorari denied 72 S. 
Ct. 1044, 343 U.S. 950, 96 L.Ed. 1352. 

35.15 Wash.—State v. Wilson, 231 P. 
2d 288, 38 Wash.2d 593, certiorari 
denied Wilson v. State of Washing¬ 
ton, 72 S.Ct. 81, 342 U.S. 855, 96 
L.Ed. 644, certiorari denied 72 S. 
Ct. 1044, 343 U.S. 950, 96 LJEd. 
1352. 

Unsatisfactory explanation of 
flight may be considered by jury. 


Ga.—Weeks v. State, 18 S.E.2d 503, 
66 Ga.App. 553. 

35.20 D.C.—Shelton v. U. S., 169 F. 
2d 665, 83 U.S.App.D.C. 257, certio¬ 
rari denied 69 S.Ct. 24, 335 U.S. 
834, 93 L.Ed. 387. 

Tex.—Orr v. State, 278 S.W.2d 301, 
161 Tex.Cr. 529. 

38. Ala.—Weaver v. State, 55 So. 
956, 1 Ala.App. 48. 

37. Ala.—Beiser v. State, 65 So. 312, 
10 AlaA.pp. 86. 

38. Ala.—Webster v. State, 101 So. 
183, 211 Ala. 519. 

Montgomery v. State, 56 So. 92, 
2 Ala.App. 25. 

39. Okl.—Compton v. State, 122 P. 
2d 819, 74 Okl.Cr. 48. 

Va.—Taylor v. Commonwealth, 17 S. 
E. 812, 90 Va. 109. 

40. Ala.—Sanders v. State, 31 So. 
564, 131 Ala. 1. 

41. Iowa.—State v. McDevitt, 29 N. 
W. 459, 69 Iowa 549. 

41.5 Ala.—Peoples v. State, 56 So.2d 
665, 256 Ala. 612. 

42. Ala.—McAllister v. State, 6 So. 
2d 32, 30 AlaA.pp. 366—Walters v. 
State, 135 So. 600, 24 AlajVpp. 370 
—Gilbert v. State, 100 So. 566, 20 
Ala.App. 28. 


42.5 La.—State v. Guidry, 3 So*2d 
542, 198 La. 154. 

Tex.—Lee v. State, 185 S.W.2d 978, 
148 Tex.Cr. 220. 

43. Cal.—People v. Sturman, 132 P. 
2d 504, 56 C.A.2d 173. 

Ind.—State v. Torphy, 28 N.E.2d 70, 
217 Ind. 383. 

Ohio.—State v. Viola, App., 82 N.E. 
2d 306, appeal dismissed 76 N.E.2d 
715, 148 Ohio St. 712, certiorari de¬ 
nied 68 S.Ct. 1070, 334 U.S. 816, 92 
L.Ed. 1746. 

Okl.—Broyles v. State, 173 P.2d 235, 
83 Okl.Cr. 83, certiorari denied 67 
S.Ct. 358, 329 U.S. 790, 91 L.Ed. 677 
—Almerigi v. State, 188 P. 1094, 
17 Okl.Cr. 458. 

Pa.—Commonwealth v. Hadok, 169 A. 
Ill, 313 Pa. 110—Commonwealth 
v. Luccitti, 145 A. 85, 295 Pa. 190. 
Shaving off mustache worn for 

years is a circumstance tending to 

show guilt, and admissible in evi¬ 
dence. 

Okl.—Almerigi v. State, 188 P. 1094, 
17 Okl.Cr. 458. 

43.5 Destruction of driver’s license 
and pawn tickets 

Ga.—James v. State, 24 S.E.2d 149, 68 
Ga~App. 765. 

43.10 Cal.—People v. Sturman, 133 
P.2d 504, 56 C.A.2d 173. 

43.15 Ga.—Woodward v. State, 28 S. 
E.2d 480, 197 Ga. 60. 
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by a person who witnessed the commission of the 
crime, accused attempted to conceal his face. 43 - 20 

§ 627. -Assuming Name 

It is generally relevant to show that subsequent to 
the offense the accused used a false or fictitious name, 
and if such evidence is introduced, he Is entitled to in¬ 
troduce evidence in explanation. 

Evidence that after the offense accused assumed 
another name is relevant to show a consciousness 
of guilt 44 On the other hand, evidence offered 
by accused that he was booked at the police station 
under another name is inadmissible. 45 

When evidence has been introduced by the prose¬ 
cution that subsequent to the commission of the 
offense accused used a false or fictitious name, he 
is then entitled to introduce evidence to show his 


reason for so doing, 45 * 5 under the general rule stated! 
infra § 601 that evidence explaining evidence pre¬ 
viously introduced is admissible. 

§ 628. -Arrest and Attending Circum¬ 

stances 

The arrest of the accused and the attending circum¬ 
stances are admissible against him where they tend logi¬ 
cally to connect him with the perpetration of the offense. 
Generally, evidence that the accused resisted arrest, and' 
of the circumstances of the resistance, such as the use 
of a weapon, is relevant. 

Ordinarily, evidence of the arrest of accused, 46 * 
and of the attending circumstances, 47 is relevant and 
admissible where such circumstances logically tend 
to connect accused with the perpetration of the 
crime, 48 and testimony as to an incident which was 
part and parcel of the res gestae of the arrest may 


43.20 Cal.—People v. Diaz, 324 P.2d 
887, 160 C.A.2d 123. 

44. Ala.—Crenshaw v. State, 142 So. 
669, 225 Ala. 346. 

Cal.—People v. L»iss, 219 P.2d 780, 35 
C.2d 570—People v. Waller, 96 P.2d 
344, 14 C.2d 693. 

People v. Scott, App., 1 Cal.Rptr. 
600—People v. Frank, 241 P. 924, 
75 C.A. 74—People v. Cox, 155 P. 
1010, 29 C.A. 419. 

Colo.—Halfyard v. People, 237 P. 151, 
77 Colo. 390. 

Ga.— Corpus Juris Secundum cited in 
Woodward v. State, 28 S.E.2d 480, 
486, 197 Ga. 60. 

Ind.—State v. Torphy, 28 N.E.2d 70, 
217 Ind. 383. 

Iowa.—State v. Ivey, 203 N.W. 38, 200 
Iowa 649. 

Kan.—State v. Martin, 265 P.2d 297, 
175 Kan. 373. 

Minn.—State v. McTagne, 252 N.W. 
446, 190 Minn. 449. 

Mo.—State v. Lindner, 282 S.W.2d 
547. 

N.H.—State v. Barry, 34 A.2d 661, 93 
N.H. 10. 

Ohio.—State v. Ross, 108 N.E.2d 77, 
92 Ohio App. 29, appeal dismissed 
108 N.E.2d 282, 158 Ohio St. 248- 
State v. Viola, App., 82 N.E.2d 306, 
appeal dismissed 76 N.E.2d 715, 
148 Ohio St. 712, certiorari denied 
68 S.Ct. 1070, 334 U.S. 816, 92 L.Ed. 
1746. 

Or.—State v. Henderson, 184 P.2d 
392, 182 Or. 147, rehearing* denied 
186 P.2d 519, 182 Or. 147—State v. 
La Plant, 42 P.2d 158, 149 Or. 615. 
Pa.—Commonwealth v. Downer, 49 A. 

2d 516, 159 Pa.Super. 626, 

Tex.—Williams v. State, 174 S.W.2d 
261, 146 Tex.Cr. 294—Heidenreich 
v. State, 168 S.W.2d 254, 145 Tex. 
Cr. 468—Marks v. State, 164 S.W. 
2d 690, 144 Tex.Cr. 509—White v. 
State, 287 S.W. 273, 105 Tex.Cr. 
169—Harlin v. State, 272 S.W. 448, 
100 Tex.Cr. 156. 


Wash.—State v. Miller. 2 P.2d 738, 
164 Wash. 441. 

16 C.J. p 553 note 65. 

Registering* at hotel under assumed 
name 

N.C.—State v. Shoup, 36 S.E.2d 697, 
226 N.C. 69. 

Tenn.—Mendolia v. State, 241 S.W.2d 
606, 192 Tenn. 656. 

Tex.—Edwards v. State, 239 S.W.2d 
618, 156 Tex.Cr. 146. 

Nature of evidence 

Evidence of sheriff, after ac¬ 
cused 'a flight from Kentucky, that he 
found him in jail in Memphis under 
another name, was substantive evi¬ 
dence of guilt, and not merely con¬ 
tradictory. 

Ky.—Bennett v. Commonwealth, 186 
S.W. 933, 171 Ky. 63. 

On arrest 

Testimony that accused, on arrest, 
gave false name, was properly ad¬ 
mitted, where he had just attempt¬ 
ed to escape arrest during attempt tc 
sell stolen pin. 

Cal.—People v. Frank, 241 P. 924, 75 
C.A. 74. 

Not as raising presumption of guilt 

Minn.—State v. McTague, 252 N.W. 
446, 190 Minn. 449. 

45. Cal.—People v. Kelly, 79 P. 846, 
146 C. 119. 

45.5 Mo.—State v. Hamilton, 310 S. 
W.2d 906, 908. 

46. U.S.—Banning v. U. S. f C.C.A. 
Mich., 130 F.2d 330, certiorari de¬ 
nied 63 S.Ct. 434, 317 U.S. 695, 87 
L.Ed. 556. 

Tex.—Holt v. State, 45 S.W. 1016, 46 
i S.W. 829, 39 Tex.Cr. 282. 

Arrest after escape 

D.C.—Shelton v. U. S., 169 F.2d 665 
83 U.S.App.D.C. 257, certiorari de¬ 
nied 69 S.Ct. 24, 335 U.S. 834, 93 L 
Ed. 387. 

Okl.—Hudson v. State, 145 P.2d 774 
78 Okl.Cr. 160. 


47. U.S.—Banning v. U. S„ C.C.A. 
Mich., 130 F.2d 330, certiorari de¬ 
nied 63 S.Ct. 434, 317 U.S. 695, 87 L. 
Ed. 556. 

Wilson v. U. S., Okl., 260 F. 840, 
171 C.C.A. 566. 

Ala.—Nichols v. State, 173 So. 652,. 
27 Ala.App. 435—White v. State,- 
139 So. 113, 24 Ala.App. 575. 

Ark.—Ogburn v. State, 270 S.W. 945,. 
168 Ark. 396. 

Cal.—People v. Quigley, 320 P.2d 936,. 
157 C.A.2d 223 —People v. Bren¬ 
nan, 163 P.2d 484, 71 C.A.2d 703— 
People v. Beltowski, 162 P.2d 59, 
71 C.A.2d 18—People v. Stoerkel,. 
262 P. 825, 87 C.A. 336. 

Ga.—McClung v. State, 57 S.E.2d 559, 
206 Ga. 421—-Wynne v. State, 56-' 
Ga. 113. 

Ill.—People v. Kusinski, 129 N.E„ 
503, 295 Ill. 575. See City of Chi¬ 
cago v. Smith, 195 IIl.App. 349. 
Ky.— Corpus Juris quoted In Fallis v. 
Commonwealth, 247 S.W. 22, 24, 197* 
Ky. 313. 

Mo.— Corpus Juris Secundum cited in. 
State v. Hands, 260 SW.2d 14, 20 
—Corpus Juris cited in State v- 
Wilkins, 100 S.W.2d 889, 895. 

Corpus Juris Secundum cited in¬ 
state v. Harris, App„ 325 S.W.2d 
352, 358. 

Tex.—Spencer v. State, 42 S.W.2d' 
259, 118 Tex.Cr. 336—Pruett v. 
State, 24 S.W.2d 41, 114 Tex.Cr. 4# 
—Gribble v. State, 241 S.W. 158, 
92 Tex.Cr. 34—Thompson v. State, 
234 S.W. 401, 90 Tex.Cr. 15. 

Va.— Corpus Juris Secundum cited in 
Gardner v. Commonwealth, 81 S.E- 
2d 614, 617, 195 Va. 945. 

Wash.— Corpus Juris cited in State 
v. Mosley, 241 P. 294, 136 Wash.. 
674. 

16 C.J. p 553 note 69. 

Direction of travel of accused 
Mo.—State v. Hampton, 317 S.W.2<J 
348. 

48. U.S.—Banning v. U. S., C.C.A. 
Mich., 130 F.2d 330* certiorari de- 
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"be relevant. 48 * 5 It may be relevant to introduce 
testimony as to the place, 49 time, 49 * 5 and man¬ 
ner 49 * 10 of the arrest, and it may be relevant to show 
the persons then in the company of accused, 50 and 
the property found in his possession. 50 * 5 


It is generally relevant to show the acts and con¬ 
duct of accused at the time of the arrest, 51 as well 
as his declarations 52 and conversation; 52 * 5 and 
false, inconsistent, or contradictory statements made 
by accused at the time of the arrest are generally 


nieci 63 S.Ct. 434, 317 TJ.S. 695, 87 
L.Ed. 556. 

Ga.— Corpus Juris Secundum cited in 
Register v. State, 51 S.E.2d 594, 
596, 78 Ga.App. 549. 

III. —People v. Tomaszewski, 94 N.E. 
2d 154, 406 Ill. 346—People v. 
Pierce, 57 N.E.2d 345, 387 Ill. 608 
—People v. Wedge, 48 N.E.2d 943, 
383 Ill. 217—People v. Eckman, 44 
N.E.2d 60, 380 Ill. 413—People v. 
Carson, 173 N.E. 97, 341 Ill. 11. 

48.5 La.—State v. Mastricovo, 59 So. 
2d 403, 221 La. 312. 

Speeding to avoid arrest 

Okl.—Edwards v. State, 212 P.2d 150, 
90 Okl.Cr. 211. 

49. Ga.—McClung v. State, 57 S.E. 
2d 559, 206 Ga. 421—Wynne v. 
State, 56 Ga. 113. 

Mo.—State v. Hampton, 317 S.W.2d 
348. 

Tex.—Roseborough v. State, 1 S.W. 

2d 630, 108 Tex.Cr. 494. 

16 C.J. p 553 note 70. 

Arrest in another state 

Or.—State v. Eppers, 3 P.2d 989, 138 
Or. 340, rehearing denied 6 P.2d 
1086, 138 Or. 340. 

Pa.—Commonwealth v. Fascl, 134 A. 
465, 287 Pa. 1. 

49.5 Ga.—McClung v. State, 57 S.E. 
2d 559, 206 Ga. 421—Wynne v. 
State, 56 Ga. 113. 

Mo.—State v. Hampton, 317 S.W.2d 
348. 

49.10 Ga.—McClung v. State, 57 S. 
E.2d 569, 206 Ga. 421—Wynne v. 
State, 56 Ga. 113. 

50. Cal.—People v. McKay, 237 P.2d 
345, 107 C.A.2d 619. 

Ill.—People v. Scott, 103 N.E. 617, 
261 Ill. 165. 

W.Va.— Corpus Juris cited in State v. 
Justice, 148 S.E. 843, 845, 107 W. 
Va. 490. 

Codefendants 

Evidence that accused was arrest¬ 
ed with codefendants, identified as 
participants in robbery charge, is 
admissible. 

Tex.—Cade v. State, 296 S.W. 520, 
107 Tex,Cr. 276. 

50.5 U.S.—U. S. v. Smolin, C.A.N.T., 
182 F.2d 782. 

Cal.—People v. McKay, 237 P.2d 345, 
107 C.A.2d 519. 

Property found in accused’s apart- 
ment and automobile 
TJ.S.—Banning v. U. S., C.OA.Mich., 
130 F.2d 330, certiorari denied 63 
S.Ct 434, 317 U.S. 695, 87 L.Ed, 
556. 


Hacksaw blades 

Testimony that shortly after ac¬ 
cused was arrested and while he was 
confined in city Jail hacksaw blades 
were removed from his clothing was 
relevant as circumstance to show 
guilt of crime charged. 

Tex.—Franks v. State, 138 S.W.2d 
109, 139 Tex.Cr. 42. 

Attempt to conceal contraband object 
Cal.—People v. MacCagnan, 276 P. 
2d 679, 129 C.A.2d 100. 

51. U.S.—Gray v. U. S., C.CJLCal., 
9 F.2d 337. 

Cal.—People v. Fallai, 278 P. 449, 99 
CA. 297. 

Idaho.— Corpus Juris cited in State 
v. Hargraves, 107 P.2d 854, 858, 62 
Idaho 8—State v. Poynter, 205 P. 
561, 208 P. 871, 34 Idaho 504. 

Ky.—Grigsby v. Commonwealth, 184 
S.W.2d 77, 299 Ky. 32. 

Md.—Freud v. State, 99 A. 934, 129 
Md. 636. 

Mich.—People v. MInchella, 255 N. 
W. 735, 268 Mich. 123, 93 A.L.R. 
805, certiorari denied Minchella v. 
State of Michigan, 55 S.Ct. 217, 293 
U.S. 619, 79 L.Ed. 707, rehearing 
denied 55 S.Ct. 345, 79 L.Ed. 707. 
Mo.— Corpus Juris cited in State v. 

Wilkins, 100 S.W.2d 889, 895. 
Neb.—Bartlett v. State, 211 N.W. 
994, 115 Neb. 148. 

N.J.—State v. Rombolo, 103 A. 203, 91 
N.J.Law 560. 

S.D.—State v. Ryan, 200 N.W. 1018, 
47 S.D. 596. 

Tex.—McFarland v. State, 104 S.W. 
2d 883, 132 Tex.Cr. 315—McFarland 
v. State, 104 S.W.2d 879, 132 Tex. 
Cr. 309—Chester v. State, 300 S.W. 
57, 108 Tex.Cr. 150—Williams v. 
State, 285 S.W. 616, 105 Tex.Cr. 22 
—Klein v. State, 277 S.W. 1074, 102 
Tex.Cr. 256. 

Va.— Corpus Juris Secundum cited in 
Gardner v. Commonwealth, 81 S.E. 
2d 614, 617, 195 Va. 945. 

16 C.J. p 553 note 72. 

Competency of acts, conduct, and 
declarations of accused while un¬ 
der arrest see infra § 732. 

Demeanor 

La.—State v. Anthony, 117 So. 921, 
166 La. 793. 

Pa.—Commonwealth v. Vallone, 32 A. 
2d 889, 347 Pa. 419. 

If not result of unconstitutional co¬ 
ercion 

Idaho.—State v. Bock, 328 P.2d 1065, 
80 Idaho 296. 


Failure to act 

Where, on trial for murder, accus¬ 
ed emphasized fact that tramps were 
seen in the vicinity, evidence that 
he did not tell the officer who ar¬ 
rested him that he suspected any 
one else, or ask the officer to look 
for anybody or look into the matter, 
was admissible. 

Kan.—State v. Elftman, 226 P. 795, 
116 Kan. 214. 

Offer of bribe 

N.T.—People v. Charles, 180 N.Y.S.2d 
635, 15 Misc.2d 401. 

52. U.S.—Gray v. U. S., C.C.A.CaI., 
9 F.2d 337. 

Ala.—Nichols v. State, 173 So. 652, 
27 Ala-App. 435. 

Idaho.—State v. Bock, 328 P.2d 1065, 
80 Idaho 296—Corpus Juris cited In 
State v. Hargraves, 107 P.2d 854, 
858, 62 Idaho 8. 

Ky.—Springs v. Commonwealth, 248 
S.W. 535, 198 Ky. 258. 

Mich.—People v. Minchella, 255 N.W. 
736, 268 Mich. 123, 93 A.L.R. 805, 
certiorari denied Minchella v. State 
of Michigan, 55 S.Ct. 217, 293 TJ. 
S. 619, 79 L.Ed. 707, rehearing de¬ 
nied 55 S.Ct. 345, 79 L.Ed. 707. 

Pa.—Commonwealth v. Kadok, 169 A. 
Ill, 313 Pa. 110—Commonwealth v. 
Luccitti, 145 A. 85, 295 Pa. 190. 
Tex.—Young v. State, 141 S.W.2d 315, 
139 Tex.Cr. 509—Murrell v. State, 
Cr., 127 S.W.2d 896, 137 Tex.Cr. 92 
—McFarland v. State, 104 S.W.2d 
883, 132 Tex.Cr. 315—McFarland v. 
State, 104 S.W.2d 879, 132 Tex.Cr. 
309. 

Va.— Corpus Juris Secundum cited In 

Gardner v. Commonwealth, 81 S.E. 
2d 614, 617, 195 Va. 945. 

Wash.—State v. Mosley, 241 P. 294, 
136 Wash. 674. 

16 C.J. p 553 note 73 

Effort to effect settlement while un¬ 
der arrest 

U.S.—U. S. v. Ficarelli, C.C.A.N.Y., 
148 F.2d 997, certiorari denied 66 
S.Ct. 27, 326 U.S. 722, 90 L.Ed. 427. 

52.5 Cal.—People v. McKay, 237 P. 
2d 345, 107 C.A.2d 519—People v. 
Fallai, 278 P. 449, 99 C.A. 297. 
Mass.—Commonwealth v. Goldenberg, 
155 N.E.2d 187, 338 Mass. 377, 70 
A.L.R.2d 814. 

Entire conversation at time of arrest 
admissible 

Mo.—State v. Murphy, 133 S.W.2d 
398, 345 Mo. 358. 
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admissible. 52 - 10 Evidence as to the physical and 
mental condition of accused at the time of the arrest 
may be relevant and admissible. 53 

Evidence that a person accused of an offense re¬ 
sisted arrest is generally relevant, 54 even though 


such evidence discloses that the separate crime of 
resisting arrest has been committed; 54 - 5 and such 
evidence is admissible as tending to show guilt, 54 - 10 
or consciousness of guilt, 54 * 15 provided, in some 
cases, it affirmatively appears that accused knew 


52.10 TJ.S.—Ashcraft v. State of 
Tennessee, Tenn., 66 S.Ct 544, 327 
U.S. 274, 90 L.Ed. 667, rehearing 
denied 66 S.Ct. 815, 327 TJ.S. 817, 
90 L.Ed. 1040. 

U. S. v. Anthony, D.C.Fa., 145 F. 
Supp. 323. 

Cal.—People v. Wilkes, 284 P.2d 481, 
44 C.2d 679. 

People v. Player, 327 P.2d 83, 161 
C-A.2d 360—People v. Tolson, 241 
P.2d 32, 109 C.A.2d 579—People v. 
Rumley, 222 P.2d 913, 100 C_A.2d 
6—People v. Le Blanc, 221 P.2d 
236, 99 C.A.2d 52—People v. Ander¬ 
son, 202 P.2d 1044, 90 C~A.2d 326- 
People v. Turner, 195 P-2d 809, 86 
C.A.2d 791—People v. Amaya, 112 
P.2d 942, 44 C.A.2d 656. 

Me.—State v. DeBery, 103 A.2d 526, 
150 Me. 38. 

Arrest of accused as material -wit¬ 
ness 

U.S.—U. S. v. Bando, C.A.N.Y., 244 
F.2d 833, certiorari denied Bando 
v. TJ. S., 78 S.Ct. 67, 355 U.S. 844, 
2 L.Ed.2d 53. 

Paisa statements made during inter¬ 
rogation at arrest 

TJ.S.—TJ. S. v. Farina, C.A.N.Y., 218 
F.2d 62—U. S. v. Smolin, C.A.N.Y., 
182 F.2d 782. 

Refusal to admit being present at 
scene of crime 

Although accused was present 
when crime was committed, his re¬ 
fusal to admit it to arresting officers 
was not admissible as evidence of 
guilt where his refusal to admit it 
was because he was not permitted to 
consult with his attorney or to see 
any of his friends, and because ar¬ 
resting officers used force and vio¬ 
lence on him. 

Cal.—People v. Zammora, 152 P.2d 
180, 66 CA.2d 166. 

53. Mo.—State v. Higgins, 278 S.W. 
977, 311 Mo. 599. 

N.C.—State v. Riddle, 172 S.E. 400, 
205 N.C. 591. 

Va.— Corpus Juris Secundum cited in 
Gardner v. Commonwealth, 81 S.E. 
2d 614, 617, 195 Va. 945. 

Intoxication of accused 

Testimony by arresting officers that 
accused at time of arrest was in in¬ 
toxicated condition, and testimony 
as to acts, appearance, and conduct 
of accused were admissible although 
at time such observations were made 
by officers accused was under ar¬ 
rest. 

Tex.—Skaggs v. State, Cr., 319 S.W. 
2d 310—Post v. State, 225 S.W.2d 
420, 154 Tex.Cr. 70. 


, 54. Ala.—Nichols v. State, 173 So. 
652, 27 Ala.App. 435—Starling v. 
State, 93 So. 221, 18 Ala.App. 610. 
Ark.—Ritchie v. State, 236 S.W. 597, 
151 Ark. 375. 

Cal.—People v. Hooker, 279 F.2d 784, 
130 C-A.2d 687—People v. Harris, 
188 P. 65, 45 C.A. 547. 

D.C.—Green v. U. S., 259 F.2d 180, 
104 U.S.App.D.C. 23, certiorari de¬ 
nied 79 S.Ct 594, 359 U.S. 917, 3 L. 
Ed.2d 578. 

Fla.—Cortes v. State, 185 So. 323, 135 
Fla. 323—Childers v. State, 77 So. 
99, 74 Fla. 288. 

Ill.—People v. Anderson, 161 N.E.2d 
835, 17 I11.2d 422. 

Ky. —Corpus Juris Secundum cited in 

White v. Commonwealth, 166 S.W. 
2d 873, 877, 292 Ky. 416— Corpus 
Juris quoted in Fallis v. Common¬ 
wealth, 247 S.W. 22, 24, 197 Ky. 
313. 

Mo.— Corpus Juris Secundum cited 

in State v. Garner, 226 S.W.2d 604, 
609, 360 Mo. 50. 

Miss.—McPherson v. State, 45 So.2d 
589, 208 Miss. 984. 

Ohio.—State v. Ross, 108 N.E.2d 77, 
92 Ohio App. 29, appeal dismissed 
108 N.E.2d 282, 158 Ohio St. 248- 
State v. Viola, App., 82 N.E.2d 306, 
appeal dismissed 76 N.E.2d 715, 148 
Ohio St. 712, certiorari denied 68 S. 
Ct. 1070, 334 U.S. 816, 92 L.Ed. 
1746. 

Okl.—Clardy v. State, 240 P-2d 456, 
95 Okl.Cr. 89—Broyles v. State, 173 
P.2d 235, 83 Okl.Cr. 83, certiorari 
denied 67 S.Ct. 358, 329 U.S. 790, 

91 L.Ed. 677—Quinn v. State, 2 P. 
2d 970, 52 Okl.Cr. 81—Cox v. State, 
220 P. 70, 25 Okl.Cr. 252—Littrell v. 
State, 208 P. 1048, 21 Okl.Cr. 466. 

Pa.—Commonwealth v. Kadok, 169 A. 
Ill, 313 Pa. 110—Commonwealth v. 
Luccitti, 145 A. 85, 295 Pa. 190. 
Tex.—Johnson v. State, 244 S.W.2d 
235, 156 Tex.Cr. 534—Martinez v. 
State, 140 S.W.2d 187, 140 Tex.Cr. 
169, mandate issued 153 S.W.2d 721, j 
140 Tex.Cr. 159—Lassiter v. State, | 
120 S.W.2d 262, 135 Tex.Cr. 352- 
Spencer v. State, 42 S.W.2d 259, 
118 Tex.Cr. 336—Wheeler v. State, : 
42 S.W.2d 69, 118 Tex.Cr. 358— ! 
Pruett v. State, 24 S.W.2d 41, 114 
Tex.Cr. 44—Silver v. State, 8 S.W. 
2d 144, 110 Tex.Cr. 512, 60 A.L.R. 
290, rehearing denied 9 S.W.2d 358, 
110 Tex.Cr. 512, 60 A.L.R. 290— 
Klein v. State, 277 S.W. 1074, 102 
Tex.Cr. 256—Brashear v. State, 276 
S.W. 232, 101 Tex.Cr. 226—Stevens 
v. State, 276 S.W. 228, 101 Tex.Cr. 
220—Gribble v. State, 241 S.W. 158, 

92 Tex.Cr. 34. 


Vt.—State v. Dugee, 144 A. 689, 101 
Vt. 491. 

16 C.J. p 553 note 74. 

Generally accepted rule 

“Under a long line of authorities, 
and almost without exception, the 
general statement is made that the 
act of resistance of arrest is a legiti¬ 
mate fact to be proved. 0 
Tex.—Smith v. State, 219 S.W .2d 454, 
455, 153 Tex.Cr. 230. 

Whether accused resisted arrest may 
be shown 

Ga.—McClung v. State, 57 S.E.2d 659, 
206 Ga. 421 —Wynne v. State, 56 
Ga. 113. 

Admissible to show intent, guilty 
knowledge, and motive 
Ky.—Patton v. Commonwealth, 159 
S.W.2d 1006, 289 Ky. 627. 

29*o showing of resistance to arrest 
It has been stated that the fact 
there was no evidence of resistance to 
arrest is a circumstance which the 
jury had a right to consider. 

U.S.—O'Leary v. U. S., C.C.A.CaL, 
160 F.2d 333. 

Resisting recovery of property 

It is relevant to show that accused, 
after arrest, resisted efforts of offi¬ 
cers to recover stolen property. 
Tex.—Ash v. State, 141 S.W.2d 341, 
139 Tex.Cr. 420. 

54^ III.—People v. Sustak, 153 N.E. 

2d 849, 15 I11.2d 115. 

Tex.—Martinez v. State, 140 S.W.2d 
187, 140 Tex.Cr. 159, mandate is¬ 
sued 153 S.W.2d 721, 140 Tex.Cr. 
159. 

54.10 Ill.—People v. Anderson, 161 
N.E.2d 835, 17 I11.2d 422. 

Miss.—McPherson v. State, 45 So.2d 
589, 208 Miss. 984. 

Evidenoe giving rise to Inference of 
guilt 

Fla.—Daniels v. State, 108 So.2d 755— 
Blackwell v. State, 86 So. 224, 79 
Fla. 709. 

Harrison v. State, App., 104 So. 
2d 391. 

Not necessarily evidence of guilt of 
crime charged 

Ind.—Martin v. State, 141 N.E.2d 107, 
236 Ind. 524, certiorari denied Mar¬ 
tin v. State of Indiana, 77 S.Ct. 
1387, 354 U.S. 927, 1 L.Ed.2d 1439. 

54.15 Cal.—People v. Anderson, 208 
P. 204, 57 C.A. 721. 

D.C.—Green v. U. S., 259 F.2d 180, 
104 U.S.App.D.C. 23, certiorari de¬ 
nied 79 S.Ct. 594, 359 U.S. 917, 3 
L.Ed.2d 578. 

Ky.—Gray v. Commonwealth, 61 S.W. 
2d 308, 249 Ky. 701. 
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or should have known that an attempt to arrest him 
was being made. 55 The acts and conduct of a third 
person in resisting the arrest of the one accused of 
the offense may, under some circumstances, be ad¬ 
missible in evidence. 55 * 5 

It is generally proper for the prosecution to show 
an attempt on the part of accused to evade, escape, 
or avoid arrest, 56 whether or not the arrest was 
legal. 57 

Evidence of resistance to arrest, 57 * 5 or of a threat 
to resist arrest, 58 is admissible, whether or not a part 
of the res gestae. In showing that accused resist¬ 
ed arrest, it is proper to allow the witnesses to give 
a connected story detailing all the circumstances, 59 
and in showing that accused evaded or resisted ar¬ 
rest, all facts and circumstances of the evasion or 
resistance may be shown, 59 * 5 even though the com- 
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mission of another offense is thereby disclosed; 59 - 10 
and, in a prosecution for one offense, it may be rele¬ 
vant to show that accused was arrested for another 
offense, 59 * 15 and to show all circumstances attend¬ 
ing that arrest. 59 * 20 

It is proper to refuse to permit the introduction 
of the warrant of arrest. 60 

The resistance of accused to what he knows to 
be an illegal arrest, solely on that ground, cannot 
be shown against him; 61 and he may be permit¬ 
ted to show, to excuse his resistance, that he did not 
know that he was charged with crime or that offi¬ 
cers were looking for him. 62 Statements made 
by the arresting officer to accused at the time of the 
arrest may be admissible to show that accused knew 
he was under arrest, and knew the basis therefor 
at the time he resisted the arrest. 62 * 5 


Minn.—State v. McTague, 252 N.W. 
446, 190 Minn. 449. 

Ohio—State v. Ross, 108 N.E.2d 77, 
92 Ohio App. 29, appeal dismissed 
108 3Sr.E.2d 282 , 158 Ohio St. 248- 
State v. Viola, App. f 82 N.E.2d 306, 
appeal dismissed 76 N.E.2d 715, 148 
Ohio St. 712, certiorari denied 68 
S.Ct. 1070, 334 TJ.S. 816, 92 L.Ed. 
1746. 

Tex.—Johnson v. State, 244 S.W.2d 
235, 156 Tex.Cr. 534. 

Relevancy of such evidence is 

based on consciousness of guilt in¬ 
ferred from resistance to lawful ar¬ 
rest. 

Fla.—Mackiewicz v. State, 114 So. 2d 
684, certiorari denied Mackiewicz 
v. Florida, 80 S.Ct. 883, 362 TJ.S. 965. 
4 L.Ed.2d 879. 

55. Tex.—Pruett v. State, 24 S.W.2d 
41, 114 Tex.Cr. 44—Chadd v. State, 
23 S.W.2d 373, 114 Tex.Cr. 1—Ches¬ 
ter v. State, 300 S.W. 57, 108 Tex. 
Cr. 150. 

55.5 Wife resisting' husband’s ar¬ 
rest 

Where proof showed that accused 
was himself resisting arrest and ad¬ 
vising and encouraging his wife to 
assist him in so doing, the court 
properly admitted testimony of offi¬ 
cers as to acts done and words spo¬ 
ken by wife in resisting accused’s 
arrest. 

Ky.—White v. Commonwealth, 166 
S.W.2d 873, 292 Ky. 416. 

56. Ala.—Owens v. State, 109 So. 
109, 215 Ala. 42. 

White v. State, 139 So. 113, 24 
Ala.App. 575—Miller v. State, 109 
So. 528, 21 Ala.App. 495. 

Ark.—Herren v. State, 276 S.W. 365, 
169 Ark. 636. 

Cal.—People v. MacCagnan, 276 P.2d 
679, 129 C.A.2d 100. 

Fla.—Childers v. State, 77 So. 99, 
74 Fla. 288. 


Ky.—Grigsby v. Commonwealth, 194 
S.W.2d 363, 302 Ky. 266—Hudson 
v. Commonwealth, 283 S.W. 1034, 
214 Ky. 578—Anderson v. Com¬ 
monwealth, 262 S.W. 1105, 203 Ky. 
681— Corpus Juris quoted in Fallis 
v. Commonwealth, 247 S.W. 22, 24, 
197 Ky. 313. 

Mo.— Corpus Juris Secundum cited in 

State v. Garner, 226 S.W.2d 604, 
609, 360 Mo. 50—State v. Wilkins, 
100 S.W.2d 889. 

Corpus Juris Secundum oited In 

State v. Harris, App., 325 S.W.2d 
352, 358. 

Okl.—Broyles v. State, 173 P.2d 235, 
83 Okl.Cr. 83, certiorari denied 67 
S.Ct. 358, 329 U.S. 790, 91 L.Ed. 
677—Quinn v. State, 2 P.2d 970, 52 
Okl.Cr. 81—Cox v. State, 220 P. 70, 
25 Okl.Cr. 252. 

Pa.—Commonwealth v. Hadok, 169 
A. Ill, 313 Pa. 110. 

Tex.—Hodge v. State, 126 S.W.2d 652, 
136 Tex.Cr. 532—Giddings v. State, 
94 S.W.2d 1168, 130 Tex.Cr. 406— 
Chisum v. State, 60 S.W.2d 443, 124 
Tex.Cr. 73—Wheeler v. State, 42 S. 
W.2d 69, 118 Tex.Cr. 358—Thomp¬ 
son v. State, 234 S.W. 401, 90 Tex. 
Cr. 15—Kelley v. State, 185 S.W. 
570, 79 Tex.Cr. 362. 

16 C.J. p 554 note 75. 

Flight to avoid arrest see supra § 
625. 

Ruse to avoid capture 

Evidence tending to show ruse to 
avoid capture is competent. 

Ala.—Crenshaw v. State, 142 So. 669, 
225 Ala. 346. 

To show consciousness of guilt 
Or.—State v. Wilson, 142 P.2d 680, 
172 Or. 373. 

To show guilty knowledge 

Ky.—Burton v. Commonwealth, 217 
S.W.2d 627, 309 Ky. 282. 

57. Mo.— Corpus Juris Secundum 
cited in State v. Harris, App., 325 
S.W.2d 352, 358. 
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Tex.—Giddings v. State, 94 S.W.2d 
1168, 130 Tex.Cr. 406. 

57.5 Colo.— Corpus Juris Secundum 
cited la Phillips v. People, 110 P.2d 
977, 978, 107 Colo. 250. 

58. Tex.—Walker v. State, 169 S.W. 
1156, 74 Tex.Cr. 645. 

59. Ky.— Corpus Juris quoted in Fal¬ 
lis v. Commonwealth, 247 S.W. 22, 
24, 197 Ky. 313. 

La.—State v. High, 40 So. 538, 116 
La. 79. 

Okl.—Cox v. State, 220 P. 70, 25 Okl. 
Cr. 252. 

59.5 Ky.—Commonwealth v. How¬ 
ard, 287 S.W.2d 926—Grigsby v. 
Commonwealth, 184 SW.2d 77, 299 
Ky. 32—Fallis v. Commonwealth, 
247 S.W. 22, 197 Ky. 313. 

59.10 Ky.—Commonwealth v. How¬ 
ard, 287 S.W.2d 926—Grigsby v. 
Commonwealth, 184 S.W.2d 77, 299 
Ky. 32—Fallis v. Commonwealth, 
247 S.W. 22, 197 Ky. 313. 
Admissibility of evidence of other of¬ 
fense to show motive see infra 9 
687. 

59.15 N.M.—State v. Nelson, 338 P. 
2d 301, 65 N.M. 403, certiorari de¬ 
nied Nelson v. New Mexico, 80 S. 
Ct. 142, 361 U.S. 877, 4 L.Ed.2d 
115. 

59.20 Arrest for subsequent offense 

N.M.—State v. Nelson, 338 P.2d 301, 
65 N.M. 403, certiorari denied Nel¬ 
son v. New Mexico, 80 S.Ct. 142, 
361 U.S. 877, 4 L.Ed.2d 115. 

60. N.C.—State v. Huntley, 69 S.E. 
221, 153 N.C. 617. 

61. Tex.—Russell v. State, 39 S.W. 
674, 37 Tex.Cr. 314. 

62. Mich.—People v. Murray, 40 N. 
W. 29, 72 Mich. 10. 

16 C.J. p 554 note 80. 

62.5 Mo.—State v. Hands, 260 SIW. 
2d 14. 
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The fact that accused was allowed to go at large 
after his arrest is irrelevant and inadmissible on 
his behalf. 63 So, where accused was arrested twice 
for the same offense, testimony that the person who 
first arrested him turned him loose indicates nothing 
as to his guilt or innocence, and is inadmissible. 64 

The prosecution is not permitted to introduce evi¬ 
dence of the circumstances of the arrest of the per¬ 
son accused where such circumstances have no pro¬ 
bative value in establishing his guilt, 64 - 5 and testi¬ 
mony as to conduct of accused at the time of his 
arrest may be so prejudicial that it should not be 
admitted into evidence. 64 - 16 

Testimony may be introduced as to the questioning 
of accused by the arresting officers at the time of 
the arrest, 64 - 16 but the acts and statements by police 
officers or agents at time of arrest, and search un¬ 
related to, and some time after, the offense charged, 
are inadmissible on behalf of accused. 65 Ordinarily 


evidence that accused was mistreated by police offi¬ 
cers at the time or subsequent to the arrest is not 
admissible where the prosecution does not offer a 
confession in evidence, 65 - 5 and where evidence of 
the condition of accused and his clothes at the time 
of his arrest is introduced by the state, exclusion 
of testimony of accused’s explanation of these facts 
at the time is improper. 66 On the other hand, evi¬ 
dence by accused that violence and mistreatment 
by police after the arrest produced a change in his 
personal appearance and condition is inadmissible 
where no confession was offered in evidence. 67 

Possession and use of weapon . It may be rele¬ 
vant to show that at the time accused was arrested 
he had a weapon in his possession, 67 - 5 or reached 
for a weapon, 67 - 10 and generally the use of a weapon 
in resisting arrest may be shown. 67 - 15 This is true 
even though the weapon was not used in the crime 
for which the arrest was made. 67 - 20 However, it 


63. Tex.—Hampton v. State, 183 S. 
W. 887, 78 Tex.Cr. 639. 

64. Ala.—Washington v. State, 66 
So. 34. 188 Ala. 101. 

64^5 Acts and conduct of aocused at 
time of arrest 

Where accused was charged with 
murder of his wife, and evidence ten¬ 
dered by state was that when arrest¬ 
ed he was in bed with another wo¬ 
man, and it was not contended by 
state that motive for murder was 
interest of accused in other women, 
evidence as to circumstances of ar¬ 
rest was irrelevant and should not 
have been admitted. 

Tex.—Hill v. State, 149 S.W.2d 93, 
141 Tex.Cr. 169. 

Place of arrest 

In liquor prosecution, permitting 
sheriff to testify that he apprehend¬ 
ed accused near a creek called ‘Whis¬ 
key Hollow" had no hearing on his 
guilt or innocence and was not error. 
Tex.—Shafer v. State, 209 S.W.2d 
599, 151 Tex.Cr. 558. 

Conversation with accused as to pri¬ 
or arrest 

Testimony by arresting officer that 
at time accused was arrested there 
was a conversation between accused 
and officer in which accused admitted 
to have been arrested on a prior oc¬ 
casion for another offense was irrele¬ 
vant. 

Okl.—Bullock v. State, 253 P.2d 197, 
96 Okl.Cr. 292. 

Place of confinement 

Statement of arresting officer that 
he took accused to a jail in another 
town because of sentiment arising 
in town in which he was arrested 
was Improper. 

Tex.—Maynard v. State, 229 SW.2d 
65, 154 Tex.Cr. 521. 


64.10 Colored person impudent to 
arresting officers 

Miss.—Scarbrough v. State, 37 So.2d 
748, 204 Miss. 487. 

64.15 Mo.—State v. Battles, 212 S. 

W.2d 753, 357 Mo. 1223. 

Accused questioned as to property in 
his possession 

Ind.—Tresenriter v. State, 64 N.E.2d 
295, 224 Ind. 10. 

65. TJ.S.—Cvitzkovich v. U. S., C.C. 

| A.Wash., 35 F.2d 735. 

65.5 Miss.—Wheeler v. State, 63 So 
2d 517, 219 Miss. 129, appeal dis¬ 
missed and certiorari denied 74 S 
Ct. 67, 346 U.S. 852, 98 L.Ed. 367, 
rehearing denied 74 S.Ct. 216, 346 
U.S. 905, 98 L.Ed. 404. 

Mistreatment to obtain confession 
In prosecution for robbery by as¬ 
sault, court properly excluded evi¬ 
dence as to mistreatment of accused 
by police officers In an endeavor tc 
secure a confession, where the state 
made no effort to introduce a con¬ 
fession on the trial. 

Tex.—Wiggington v. State, 223 S.W. 
2d 232, 153 Tex.Cr. 574. 

66. Tex.—Hampton v. State, 183 S. 
W. 887, 78 Tex.Cr. 639. 

67. Tex.—Blackshear v. State, 128 
S.W.2d 1205, 137 Tex.Cr. 264. 

67.5 U.S.—Banning v. U. S., C.C.A. 
Mich., 130 F.2d 330, certiorari de¬ 
nied 63 S.Ct. 434, 317 U.S. 695, 87 
L.Ed. 556. 

Cal.—People v. Beltowski, 162 P.2d 
59, 71 C.A.2d 18—People v. Mason, 
149 P.2d 742, 65 C.A.2d 5. 

Ky.—Grigsby v. Commonwealth, 194 
S.W.2d 363, 302 Ky. 266. 

Mo.—State v. Garner, 226 S.W.2d 604, 
360 Mo.App. 50. 

Okl.—Clardy v. State, 240 P.2d 456 
95 Okl.Cr. 89 —Broyles v. State, 173 
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P.2d 235, 83 Okl.Cr. 83, certiorari 
denied 67 S.Ct. 358, 329 U.S. 790, 
91 L.Ed. 677. 

Pa.—Commonwealth v. Barczynski, 
O. & T., 32 Erie Co. 177. 

Tex.—Martinez v. State, 140 S.W.2d 
187, 140 Tex.Cr. 159, mandate issued 
153 S.W.2d 721, 140 Tex.Cr. 159. 

Possession of weapon by one of sev¬ 
eral defendants 

Cal.—People v. Brennan, 163 P.2d 
484, 71 C.A.2d 703. 

How accused was aimed at time of 
arrest 

Ga.—McClung v. State, 57 S.E.2d 559, 
206 Ga. 421—Wynne v. State, 56 
Ga. 113. 

67-10 Okl.—Clardy v. State, 240 P.2d 
456, 95 Okl.Cr. 89. 

Tex.—Oglesby v. State, 51 S.W.2d 
687, 121 Tex.Cr. 52, followed In 
51 S.W.2d 589, and Newton v. State, 
51 S.W.2d 592—Williams v. State, 
285 S.W. 616, 105 Tex.Cr. 22. 

67.15 Mo.—State v. Garner, 226 S.W. 
2d 604, 360 Mo. 50. 

Okl.—Clardy v. State, 240 P.2d 456, 
95 Okl.Cr. 89. 

Officer’s handcuff used as weapon by 
accused 

Tex.—Babb v. State, 297 S.W.2d 132, 
164 Tex.Cr. 45. 

Taking gun from arresting offioer 

Tex.—High v. State, 253 S.W.2d 874, 
158 Tex.Cr. 148. 

67.20 Mo.—State v. Garner, 226 S.W, 
2d 604, 360 Mo.App. 50. 

Tex.—Martinez v. State, 140 S.W.2d 
187, 140 Tex.Cr. 159, mandate Is¬ 
sued 153 S.W.2d 721, 140 Tex.Cr. 
159. 

Weapon suitable for committing 
orime charged 

It may be shown that accused, at 

time of arrest, possessed weapon 
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has also been held that where the prosecution con¬ 
tends that a specific type of weapon was used in the 
perpetration of a crime, evidence that other weapons 
were found in the possession of accused is not ad¬ 
missible. 67 - 25 It may be shown that accused shot 
at the arresting officers, 67 - 30 and that the shots 
inflicted wounds, 67 * 35 but evidence describing the 
wounds inflicted on an officer may be irrelevant. 67 - 40 
It has been held that evidence of the possession of a 
revolver by accused when arrested two months after 
the offense is inadmissible where the revolver is not 
identified as the one used in the commission of the 
crime; 68 but where accused is a fugitive or resists 
arrest it has been held that a revolver taken from 
his possession at the time of his arrest is admissible 
in evidence. 69 

Extradition . Some courts hold it proper to admit 
evidence of the fact of extradition, 70 that accused 
resisted extradition, 71 as well as the refusal of ac¬ 
cused to return to the state voluntarily, 71 - 5 and until 
a requisition for him had been honored. 72 It has, 
however, been stated that waiver of extradition 


CRIMINAL LAW §§ 628-629 

is no evidence of innocence, and resistance to ex¬ 
tradition is no evidence of guilt, 72 - 5 and thus it 
has been held to be error to admit evidence of ex¬ 
tradition, 73 or of a refusal by accused to come into 
the state without a requisition, 74 as well as evidence 
that accused resisted extradition at the hearing be¬ 
fore the governor and in the courts. 75 Where it 
appears that accused fled and was brought back 
from another state under arrest he is not entitled 
to show that he returned without requiring a requisi¬ 
tion. 76 Even though the prosecution may not be 
permitted to interrogate as to accused’s refusal to 
waive extradition, it may be shown that he was 
returned by the federal authorities to the state where 
the crime was committed. 76 - 5 

§ 629. - Conduct in Jail in General 

Evidence of the conduct of the accused while in Jail 
awaiting trial is admissible. 

It is proper to admit testimony as to the conduct 
of accused while in jail awaiting trial, 77 but con¬ 


sul table for commission of crime 
with which he is charged, even 
though no claim is made that he ac¬ 
tually used it in committing partic¬ 
ular crime. 

Ill.—People v. Gambino, 145 N.E.2d 
42, 12 I11.2d 29, certiorari denied 
Gambino v. People of State of Illi¬ 
nois, 78 S.Ct. 566, 856 U.S. 904, 
2 L.Ed.2d 582 —People v. DePom- 
peis, 102 N.E.2d 813, 410 Ill. 587, 
certiorari denied DePompeis v. 
People of State of Illinois, 74 S.Ct 
236, 346 U.S. 904, 98 L.Ed. 403. 
Same caliber gun as used to commit 
crime 

Or.—State v. Long, 244 P.2d 1033, 195 
Or. 81. 

Tex.—Franks v. State, 138 S.W.2d 
109, 139 Tex.Cr. 42. 

67.25 Reason for role 

Such evidence would not tend to 
prove that accused committed the 
crime, but only that he is the sort 
of person who carries such weapons 
In his possession. 

Cal.—People v. Riser, 305 P.2d 1, 47 
C.2d 566, certiorari denied Riser v. 
People of State of California, 77 S. 
Ct. 721, 353 U.S. 930, 1 L.Ed.2d 724. 

67.30 Ky.—Patton v. Common¬ 
wealth, 159 S.W.2d 1006, 289 Ky. 
627—Gray v. Commonwealth, 61 S. 
W.2d 308, 249 Ky. 701. 

La.—State v. Goins, 94 So.2d 244, 232 
La. 238, certiorari denied Goins v. 
State of Louisiana, 78 S.Ct. 74, 355 
U.S. 847, 2 L.Ed.2d 57. 

Tex.—Lassiter v. State, 120 SW.2d 
262, 135 Tex.Cr. 352—Chadd v. 
State, 23 S.W.2d 373, 114 Tex.Cr. 
1—Griffin v. State, 220 SW. 330, 
87 Tex.Cr. 194. 


Firing on police officers in plainly 
marked police car was admissible to 
show consciousness of guilt. 

Okl.—Shetsky v. State, Cr., 290 P.2d 
149. 

67.35 Ill.—People v. Sustak, 153 N.E. 

2d 849, 15 Ill.2d 115. 

67.40 Ill.—People v. Sustak, supra. 

68. Iowa.—State v. Kehr, 110 N.W. 
149, 133 Iowa 35. 

69. Mo.—State v. Richetti, 119 S.W. 
2d 330, 342 Mo. 1015. 

70. N.Y.—People v. Colmey, 102 N. 

Y.S. 714, 117 App.Div. 462, af¬ 

firmed 80 N.E. 1115, 188 N.Y. 573. 

Tex.—Brown v. State, 158 S.W.2d 
1018, 143 Tex.Cr. 358. 

71. N.H.—State v. Foster, 113 A. 211, 
80 N.H. 1. 

71.5 Tex.—Brown v. State, 158 S.W. 
2d 1018, 143 Tex.Cr. 358. 

72- Ga.—Johnson v. State, 47 S.E. 
510, 120 Ga. 135. 

72.5 Pa.—Commonwealth v. Woong 
Knee New, 47 A.2d 450, 354 Pa. 188. 

73. Mo.—State v. Martin, 129 SW. 
881, 229 Mo. 620, Ann.Cas.l912A 
908. 

74. Pa.—Commonwealth v. Woong 
Knee New, 47 A.2d 450, 354 Pa. 
188. 

Wyo.—Harris v. State, 153 P. 881, 23 
Wyo. 487, Ann.Cas.l917A 1201. 

75. Ky.—Farina v. Commonwealth, 
278 SW. 1097, 212 Ky. 303. 

Reason for rule 

“It certainly will be conceded 
that every person charged with 
crime Involving his extradition from 
one state to another has the legal 
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right, upon his hearing had before 
the Governor, if the Governor will 
listen, to furnish evidence to the 
Governor that would authorize him 
to decline to honor the requisition. 
The court is unable to comprehend 
how the taking of any step that one 
accused of crime may legally take 
at any stage of the proceeding by 
any legal procedure to free himself 
of the charge or prevent his trial 
upon the charge may be held to be 
inconsistent with his innocence and 
evidence of his guilt. One unlawful¬ 
ly detained may resort to the writ 
of habeas corpus for his release. 
Evidence that he did so would not 
be inconsistent with his innocence or 
tend to prove him guilty of the 
crime charged. That a defendant 
presented his defense to an exam¬ 
ining court and sought to be re¬ 
leased would certainly not be evi¬ 
dence of his guilt of the crime 
charged or inconsistent with his in¬ 
nocence, and that fact certainly 
could not be introduced in evidence 
against him. We cannot see that 
there is any difference or distinc¬ 
tion between those cases and this." 
Ky.—Farina v. Commonwealth, su¬ 
pra. 

76. Ky.—Rogers v. Commonwealth, 
171 S.W. 464, 161 Ky. 754. 

76.5 Tenn.—Hale v. State, 281 SW. 
2d 51, 198 Tenn. 461. 

77. Ind.—SIberry v. State, 33 ’N.E. 
681, 133 Ind. 677. 

Neb.— Corpus Juris Secundum 'Sited 
in Garcia v. State, 68 N.W.2d 151, 
159, 159 Neb. 571— Corpus Juris 
cited In Bartlett v. State, 211 NW. 
994, 998, 115 Neb. 148. 
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duct of another person at the jail where accused is 
being held may not be relevant. 77 - 5 

§ 630. -Attempt to Commit Suicide 

Evidence that after the crime was committed the 
accused prepared or attempted to commit suicide Is gen¬ 
erally relevant as indicating consciousness of guilt. 

Evidence is generally admissible that accused, sub¬ 
sequent to the time the crime was committed, 77 * 50 
such as at the time of his arrest, 77 - 55 or while con¬ 
fined in jail for the offense for which he is being 
tried, 7 * attempted to commit suicide, or prepared 78 - 5 
or threatened 78 - 10 to commit suicide, and such evi¬ 
dence is generally admissible as indicating a con¬ 
sciousness of guilt, 78 - 15 or as tending to indicate 
the efforts of accused to avoid punishment for the 
crime because of conciousness of guilt. 78 - 20 How¬ 
ever, it is open to accused to produce testimony 
showing that the explanation of the suicide attempt 
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was other than as contended by the prosecution. 78 - 25 

Evidence of accused's attempted suicide after the 
commission of the crime is admissible on the issue of 
guilt,78.30 although it may not be relevant on an issue 
of premeditation or deliberation. 78 * 35 Evidence of 
an attempt to commit suicide does not create a pre¬ 
sumption of guilt, as may be seen supra § 598. 

§631. -Escape, Attempt to Escape, or 

Refusal to Escape 

Evidence is generally admissible that after being 
taken into custody, the accused escaped, attempted to 
escape, or prepared to escape. 

As tending to show guilt 78 - 50 consciousness of 
guilt, 78 - 55 or knowledge, 78 - 60 evidence is generally 
relevant which shows that after accused was taken 
in custody he escaped, attempted to escape, or pre¬ 
pared to escape. 79 


77.5 Ky.—Hobbs v. Commonwealth, 
206 S.W.2d 48, 306 Ky. 66. 

77.50 Ala.— George v. State, 200 So. 
602, 240 Ala. 632. 

Nev.—State v. Plunkett, 149 F.2d 101, 
62 Nev. 258. 

Pa.—Commonwealth v. Homeyer, 94 
A.2d 743, 372 Pa. 160. 

At time prosecution was imminent 
Pa.—Commonwealth v. Giacobbe, 19 
A.2d 71, 341 Pa. 187. 

77.55 Cal.— Corpus Juris Secundum 
olted in People v. Carter, 312 P.2d 
665, 671, 48 C.2d 737. 

78. Idaho.—State v. Hargraves, 107 
P.2d 854, 62 Idaho 8. 

Ill.—People v. Duncan, 103 N.E. 1043, 
261 Ill. 339. 

Mass.—Commonwealth v. Goldenbergr, 
51 N.E.2d 762, 315 Mass. 26. 

N.J.—State v. Jaggers, 58 A. 1014, 
71 N.J.Law 281, 108 Am.S.R. 746. 

Season for belief 

After testimony by officer that ac¬ 
cused was placed in padded cell, and 
that reason for so doing was fear 
that accused would commit suicide, 
refusal to permit officer to answer 
defense attorney's question why he 
entertained this fear was proper. 
Tex.—Meyer v. State, 276 S.W.2d 286, 
160 Tex.Cr. 521. 

78.5 Idaho.—State v. Hargraves, 107 
P.2d 854, 62 Idaho 8. 

78.10 Ill.—People v. O'Neil, 165 N. 
E.2d 319, 18 Ill.2d 461. 

78.15 Idaho.—State v. Hargraves, 
107 P.2d 854, 62 Idaho 8. 

Ill.—People v. O’Neil, 165 N.E.2d 319, 
18 I11.2d 461. 

Pa,—Commonwealth v. Giacobbe, 19 
A.2d 71, 341 Pa. 187. 

78.20 Mass.—Commonwealth v. Gol- 
denberg, 51 N.E.2d 762, 315 Mass. 
26 . 


78^25 Cal.—People v. Carter, 312 P. 
2d 665, 48 C.2d 737. 

78.30 N.C.—State v. Marsh, 66 S.E. 
2d 684, 234 N.C. 101. 

78.35 N.C.—State v. Marsh, supra. 

Attempt to commit suicide as ad¬ 
missible in homicide prosecutions 
see Homicide § 247. 

78A0 Ga.—McGahee v. State, 69 S. 
E.2d 797, 85 Ga.App. 581. 

Ky.—Napier v. Commonwealth, 206 
S.W.2d 53, 306 Ky. 75. 

Tex.—Cawley v. State, Cr., 310 S.W. 
2d 340, certiorari denied Cawley 
v. Texas, 80 S.Ct. 266, 361 U.S. 
920, 4 L.Ed.2d 188. 

W.Va.—State v. Mayle, 69 S.E.2d 212, 
136 W.Va. 936. 

As inconsistent with innocence and 
tending to prove guilt 

Va.—Leebrick v. Commonwealth, 94 
S.E.2d 212, 198 Va. 365. 

78.55 U.S.—U. S. v. Campisi, C.A. 
N.T., 248 F.2d 102, certiorari denied 
Campisi v. U. S., 78 S.Ct. 266, 355 
U.S. 892, 2 L.Ed. 2d 191. 

Cal.—People v. Burwell, 279 P.2d 744, 
44 C.2d 16, certiorari denied Bur- 
well v. People of State of Califor¬ 
nia, 75 S.Ct. 788, 349 U.S. 936, 99 
L.Ed. 1265. 

People v. Reichenau, 343 P.2d 603, 
173 C.A.2d 584. 

D.C.—Green v. U. S., 259 F.2d 180, 
104 U.S.App.D.C. 23, certiorari de¬ 
nied 79 S.Ct. 594, 359 U.S. 917, 3 
L.Ed.2d 578. 

Idaho.—State v. Hargraves, 107 P.2d 
854, 62 Idaho 8. 

Pa.—Commonwealth v. McMullin, O. 
& T., 3 Bucks Co. 10. 

W.Va.—State v. Mayle, 69 S.E.2d 212, 
136 W.Va. 936. 
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Consciousness of guilt and fear of 
consequences 

Nev.—State v. McKay, 165 P.2d 389, 
63 Nev. 118, rehearing denied 167 
P.2d 476, 63 Nev. 118. 

Relevancy based on consciousness of 
guilt 

Fla.—Mackiewicz v. State, 114 So.2d 
684, certiorari denied Mackiewicz 
v. Florida, 80 S.Ct. 883, 362 U.S. 
965, 4 L.Ed.2d 879. 

78.60 W.Va.—State v. Mayle, 69 S. 
E.2d 212, 136 W.Va. 936. 

79. U.S.—U. S. v. Campisi, C.A.N.T., 
248 F.2d 102, certiorari denied Cam¬ 
pisi v. U. S., 78 S.Ct. 266, 355 U.S. 
892, 2 L.Ed.2d 191—Patterson v. U. 
S., C.C.A.Wash., 31 F.2d 737. 

Ala.—Green v. State, 73 So.2d 387, 37 
Ala.App. 610. 

Cal.—People v. Burwell, 279 P.2d 744, 
44 C.2d 16, certiorari denied Bur¬ 
well v. People of State of Califor¬ 
nia, 75 S.Ct. 788, 349 U.S. 936, 99 
L.Ed. 1265—People v. Arnold, 250 
P. 168, 199 C. 471—People v. Ellis, 
206 P. 753, 188 C. 682. 

People v. Reichenau, 343 P.2d 
603, 173 CA..2d 584—People v. Har¬ 
ris, 188 P. 65, 45 C.A. 547. 

D.C.—Green v. U. S., 259 F.2d 180, 
104 U.SA.pp.D.C. 23, certiorari de¬ 
nied 79 S.Ct. 594, 359 U.S. 917, 3 
L.Ed.2d 578. 

Ga.—Smith v. State, 146 S.E. 121, 167 
Ga. 544. 

McGahee v. State, 69 S.E.2d 797, 
85 GaA.pp. 581. 

Idaho.—State v. Hargraves, 107 P.2d 
854, 62 Idaho 8—State v. Sullivan, 
199 P. 647, 34 Idaho 68, 17 A.L.R. 
902. 

III.—People v. Davis, 151 N.E.2d 308, 
14 I11.2d 196—People v. Talbe, 151 
N.E. 529, 321 Ill. 80. 

Kan.—State v. Kenney, 158 P. 25, 98 
Kan. 411. 
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CRIMINAL LAW § 631 


Evidence is admissible to show that accused had 
tools or implements in his possession for the purpose 
of escaping 1 , 80 or attempted to procure such tools or 
implements, 81 that he offered a guard or other officer 
a bribe to permit him to escape, 82 if, as held in some 
cases, the bribe was offered in connection with other 
evidence connecting accused with the offense 
charged. 83 Evidence is admissible that accused de¬ 


sired and intended to escape 84 and made plans to that 
end. 88 The state may not only show the fact of the 
escape or attempted escape, but it may show the 
details of the escape and the manner in which the 
escape was effected or sought to be effected. 85 - 5 

The fact that a substantial period of time has 
elapsed between the beginning of the custody and the 
escape or attempted escape does not render evidence 


Ky.—Napier v. Commonwealth, 206 
S.W.2d 53, 306 Ky. 75—Anderson v. 
Commonwealth, 262 S.W. 1105, 203 
Ky. 681. 

La.—State v. Croxton, 138 So. 513, 
173 La. 699. 

Mass.—Commonwealth v. Madeiros, 
151 N.E. 297, 255 Mass. 304, 47 A. 
L.R. 962. 

Minn.—State v. McTague, 252 N.W. 

446, 190 Minn. 449. 

Mo.—State v. Long, 80 S.W.2d 154, 
336 Mo. 630—State v. Duncan, 80 
S.W.2d 147, 336 Mo. 600. 

Neb.—Corpus Juris cited in Bartlett 
v. State, 211 N.W. 994, 997, 115 
Neb. 148. 

Nev.—Corpus Juris Secundum cited 
in State v. McKay, 165 F.2d 389, 63 
Nev. 118, 412, rehearing denied 167 
P.2d 476, 63 Nev. 118. 

Ohio.—Dull v. State, 173 N.E. 26, 36 
Ohio App. 195. 

Okl.—Quinn v. State, 2 P.2d 970, 52 
Okl.Cr. 81—Llttrell v. State, 208 
P. 1048, 21 Okl.Cr. 466. 

Pa.—Commonwealth v. Vasbinder, 
141 A. 476, 292 Fa. 506. 

Tex.—Cawley v. State, Cr., 310 S.W'. 
2d 340, certiorari denied Cawley v. 
Texas, 80 S.Ct. 266, 361 U.S. 920, 4 
L.Ed.2d 188—Loyd v. State, 159 S. 
W.2d 872, 143 Tex.Cr. 516—Kaspar- 
ek v. State, 103 S.W.2d 157, 132 
Tex.Cr. 152—Sasser v. State, 98 S. 
W.2d 211, 131 Tex.Cr. 347—Brig¬ 
ham v. State, 16 S.W.2d 243, 112 
Tex.Cr. 281. 

Wash.—State v. Lew, 174 P.2d 291, 
26 Wash.2d 394. 

Ya.—Leebrick v. Commonwealth, 94 
S.E.2d 212, 198 Va. 365. 

W.Va.—State v. Mayle, 69 S.E.2d 212, 
136 W.Va. 936. 

16 C.J. p 554 note 94. 

Flight while on bail see supra § 625. 
Resistance of, or attempt to escape 
or avoid, arrest see supra § 628. 

Escaped convict 

In prosecution for murder in first 
degree, admitting evidence that ac¬ 
cused attempted to break jail while 
awaiting trial was not error under 
circumstances, notwithstanding ac¬ 
cused was escaped convict. 

Ohio.—Dull v. State, 173 N.E. 26, 36 
Ohio App. 195. 

80. Idaho.—State v. Hargraves, 107 
P.2d 854, 62 Idaho 8. 

Mass.—Commonwealth v. Mercier, 
153 N.E. 834, 257 Mass. 353. 


Miss.—Wood v. State, 74 So.2d 851, 
221 Miss. 901. 

16 C.J. p 554 note 95. 

81. N.J.—State v. Young, 117 A. 
713, 97 N.J.Law 501. 

Attempt to procure pistol 
La.—State v. Croxton, 138 So. 513, 
173 La. 699. 

82. U.S.—Rocchia v. U. S., C.C.A. 
Cal., 78 F.2d 966. 

Cal.—People v. Velarde, 188 P. 59, 45 
CA. 520. 

Fla.—Cortes v. State, 185 So. 323, 
135 Fla. 589. 

Mich.—People v. Minchella, 255 N. 
W. 735, 268 Mich. 123, 93 A.L.R. 
805, certiorari denied Minchella v. 
State of Michigan, 55 S.Ct. 217, 
293 U.S. 619, 79 L.Ed. 707, rehear¬ 
ing denied 65 S.Ct. 345, 79 L.Ed. 
707. 

N.Y.—People v. Hernandez, 235 N.Y. 
S. 193, 227 App.Div. 603, affirmed 
170 N.E. 139, 252 N.Y. 550. 

16 C.J. p 554 note 96. 

Admission against interest 

In prosecution for receiving sto¬ 
len property, evidence of accused's 
offer to bribe officers was not in¬ 
admissible on ground that it was 
in nature of a confession, since an 
offer to bribe is not a confession, 
but merely a statement against in¬ 
terest. 

Fla.—Cortes v. State, 185 So. 323, 135 
Fla. 589. 

83. Mich.—People v. Pericino, 198 
N.W. 902, 227 Mich. 440. 

Evidence of offense lacking 

Where only other evidence of guilt 
of accused, in prosecution for pos¬ 
sessing and transporting liquor, was 
that he rode on truck driven by an¬ 
other transporting liquor, proof of 
attempt by him to bribe officer was 
held inadmissible. 

Mich.—People v. Pericino, supra. 

84. Mass.—Commonwealth v. Green, 
20 N.E.2d 417, 302 Mass. 547. 

Nev.—State v. McKay, 165 P.2d 389, 
63 Nev. 118, rehearing denied 167 
P.2d 476, 63 Nev. 118. 

16 C.J. p 554 note 97. 

Setters by accused 

(1) Letters written by accused 
showing a desire and intention to es¬ 
cape are admissible to show con¬ 
sciousness of guilt. 

Mass.—Commonwealth v. Green, 20 
N.E.2d 417, 302 Mass. 547. 

16 C.J. p 554 note 97 [a] (1). 
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(2) Facts that accused was not 
furnished a saw which he asked for 
in the letter, and that he, therefore, 
made no attempt to carry his pur¬ 
pose into execution, do not affect the 
question. 

Cal.—People v. Schafer, 119 P. 920, 
161 C. 573. 

(3) In murder prosecution, judge's 
refusal, in admitting letters writ¬ 
ten by one accused to other while 
they were in jail awaiting trial, to 
exclude narration of other crimes 
committed by accused with a third 
party, set forth to show reason for 
unwillingness to seek help from 
third party in any escape from 
jail, was not error, since unwilling¬ 
ness tended to show extent of ac¬ 
cused’s desperation. 

Mass.—Commonwealth v. Green, su¬ 
pra. 

85. Idaho.—State v. Hargraves, 107 
F.2d 854, 62 Idaho 8. 

Mass.—Commonwealth v. Green, 20 
N.E.2d 417, 302 Mass. 547. 

Letters by accused 

(1) In murder prosecution, letters 
written by one of the persons ac¬ 
cused to another while they were in 
jail awaiting trial, showing despair 
of acquittal at a trial, eagerness to 
escape from jail by violence, belief 
that a violent escape could be ac¬ 
complished, hope that a pistol might 
be procured, and a plan of escape 
involving possible murder, were ad¬ 
missible to show consciousness of 
guilt. 

Mass.—Commonwealth v. Green, su¬ 
pra. 

(2) Letters written by one of sev¬ 
eral persons accused of crime were 
admissible where such letters re¬ 
vealed plans for escape during trial. 
Cal.—People v. Burwell, 279 P.2d 744, 

44 C.2d 16, certiorari denied Bur- 
well v. People of State of Califor¬ 
nia, 75 S.Ct. 788, 349 U.S. 936, 99 
L.Ed. 1265. 

85.5 Okl.—Hudson v. State, 145 P. 
2d 774, 78 Okl.Cr. 160. 

Exhibiting escape rope to jury held 
proper 

Fla.—Mackiewicz v. State, 114 So.2d 
684, certiorari denied Mackiewicz v. 
Florida, 80 S.Ct. 883, 362 U.S. 965, 
4 L.Ed.2d 879. 
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as to escape too remote, 85 - 10 and escape from cus¬ 
tody may be shown even though the prosecution has 
introduced evidence to show the flight of accused 
prior to the time he was taken into custody. 85 - 15 

It has been held that evidence of an escape or 
attempt to escape is relevant and admissible, even 
though accused was at the time in custody for anoth¬ 
er offense, 86 if it arose out of the same state of facts 
or circumstances, or is closely related thereto. 87 
However, accused’s mere participation as a prison¬ 
er in the fashioning of a possible instrument of es¬ 
cape, which other prisoners had begun before his 
arrival, has no real significance on the question of 
his guilt or innocence and cannot properly be 
shown. 88 Evidence of an attempt to escape is ad¬ 
missible, although its proof necessarily tends to 
prove a distinct crime, see infra § 687, although ac¬ 
cused admits that he committed the crime with which 
he stands charged, 89 or although he was arrested 
without a w T arrant. 90 

Where accused is under arrest on a charge of 
felony, and is at the same time in jail under sentence 
for a misdemeanor, his escape from jail is relevant 
on his subsequent trial for the felony. 91 Where, 
however, accused is in custody on two distinct charg¬ 
es, his escape is not relevant on the question of his 
guilt of either of such charges, 92 but the circum¬ 
stances may be such that this exclusionary rule 
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does not apply. 92 - 5 

While, in case the state introduces evidence of an 
escape for the purpose of raising an inference of 
guilt, the prisoner may show his motives or rea¬ 
sons for escaping in order to remove or to rebut 
the inference, 93 he will not be allowed to show in 
this connection apprehension of danger to his health 
from the condition of the jail; 94 and evidence that 
accused made no effort or attempt to escape, 95 even 
though he had an opportunity, 96 or evidence that 
after his escape he voluntarily returned and sur¬ 
rendered himself, 97 is not admissible in his behalf. 

§ 632. -Feigning Insanity 

It is generally relevant for the prosecution to show 
that accused feigned insanity while in jail or in court. 

Evidence that accused feigned insanity while in 
jail, 98 or in the presence of court and jury on a 
former trial, 99 is admissible, it being indicative of 
a disposition to evade justice and tending to show 
guilt. 1 

§ 633. - Suppression, Destruction, or 

Fabrication of Evidence 

As tending to show consciousness of guilt, It Is gen¬ 
erally relevant to adduce testimony that the accused 
suppressed, destroyed, or fabricated evidence, or that he 
attempted to do so; and similar acts by a third person 
may be shown if it Is established that It was done at the 
request of the accused, or with his knowledge and consent. 


35.10 Cal.—People v. Ellis, 20$ P. 
753, 1S8 C. 6S2. 

People v. Kostal, 323 P.2d 1020, 
159 C.A.2d 444. 

85.15 Doubly indicative of con¬ 
sciousness of guilt 
Cal.—People v. Kostal, supra. 

36. Mass.—Commonwealth v. Ma- 
deiros, 151 N.E. 297, 255 Mass. 304, 
47 A.L.R. 9C2. 

Xi ability for parole violation 
Pa.—Commonwealth v. McMullin, O. 
& T., 3 Bucks Co. 10. 

87. Tex.—Torrence v. State, 212 S. 
W. 957, 85 Tex.Cr. 310. 

Several robberies 

WTiere one went to a picnic with 
several others, and several per¬ 
sons were robbed by members of 
the party at about the same time, 
and accuse 1 was arrested for one 
of the robberies and broke jail and 
lied, evidence of such flight was ad¬ 
missible on a prosecution for rob¬ 
bing one of the other persons. 

Tex.—Hicks v. State, 199 S.W. 487, 
82 Tex.Cr. 254. 

88. N.Y.—People v. Harris, 102 N. 
E. 546, 209 N.Y. 70. 

89. Mo.—State v. Garrison, 49 S.W. 
508, 147 Mo. 548. 


90. Ala.—Hicks v. State, 66 So. 873, 
11 Ala.App. 290. 

16 C.J. p 555 note 1. 

91. Mich.—People v. Keep, 81 N.W. 
1097, 123 Mich. 231. 

92. Mo.— Corpus Juris Secundum 
oited in State v. Green, 236 S.W.2d 
298, 299. 

Utah.—State v. Crawford, 201 P. 
1030, 1033, 59 Utah 39. 

Season for rule 

“An attempt by a prisoner in jail, 
awaiting trial for two distinct 
crimes, to escape is not relevant to 
show that he is guilty of either. It 
may be impossible to determine 
which charge he fled, or attempted 
to flee, to avoid. He may have fled 
because conscious that he was 
guilty of the one for which he is not 
on trial.” 

Utah.—State v. Crawford, supra. 
Bobbery and burglary 
Where one charged with robbery, 
the penalty for which may be life 
imprisonment, attempted to escape, 
this was not a circumstance indi¬ 
cating guilt of offense of burglary, 
for which he was afterward tried. 
Utah.—State v. Crawford, supra. 

92.5 Clear which offense caused ac¬ 
cused to attempt escape 
Mo.—State v. Green, 236 S.W.2d 298. 
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93. Okl.—Jackson v. State, 157 P. 
945, 12 Okl.Cr. 406. 

16 C.J. p 555 note 4. 

94. Ky.—Kennedy v. Common¬ 

wealth, 14 Bush 340. 

Buie criticized 

Wash.—State v. Wilson, 231 P.2d 288, 
38 Wash.2d 593, certiorari denied 
Wilson v. State of Washington, 72 
S.Ct. 81, 342 U.S. 855, 9$ L.Ed. 644, 
certiorari denied 72 S.Ct. 1044, 343 
U.S. 950, 96 L.Ed. 1352. 

95. Ga.—Hall v. State, 80 S.E. 307, 
141 Ga. 7. 

1$ C.J. p 555 note 6. 

Refusal to flee before arrest see su« 
pra § 625 d. 

96. Ga.—Kennedy v. State, 28 S.E. 
979, 101 Ga. 559. 

16 C.J. p 555 note 7. 

97. Mich.—People v. Cleveland, 65 
N.W. 216, 107 Mich. 367. 

Voluntary surrender in first instance 
see supra § 625 d. 

98. Ky.—Basham v. Commonwealth, 
9 S.W. 284, 87 Ky. 440, 10 Ky.L. 
434. 

99. U.S.— - Waller v. U. S., Ark., 179 
P. 810, 103 C.C.A. 302, 31 L.R.A., 
N.S., 113. 

1. Mo.—State v. Stevens, 147 S.W. 
97, 242 Mo. 439. 
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CRIMINAL LAW § 633 

The rule of relevancy, discussed supra § 600, is to suppress evidence against himself. 1 * 50 Thus, 

to the effect that all evidence introduced in a critn- fraud on the part of accused in the preparation or 

inal prosecution must be relevant to the guilt or in- presentation of his case, 2 such as the suppression, 3 

nocence of accused, and such rule is not violated by the destruction, 4 the concealment, 5 or the fabrica- 

the admission of evidence that accused attempted tion 6 of evidence, or an attempt to destroy 7 or to 


1.50 Ill.—People v. Gambony, 83 N. 

E. 2d 321, 402 Ill. 74. 

2 . Ky.—Corpus Juris quoted In Hall 
v. Commonwealth, 224 S.W. 492, 
495, 189 Ky. 72. 

Wash.—State v. Melson, 56 P.2d 710, 
186 Wash. 8. 

Wyo.—Corpus Juris Secundum quot¬ 
ed in State v. Bruner, 319 P.2d 863, 
869, 78 Wyo. 111. 

16 C.J. p 555 note 13. 

Admissible on same theory as flight 
Cal.—People v. Kristy, 245 P.2d 547, 
111 C.A.2d 695. 

Misconduct in connection with trial 
Evidence of misconduct of a party 
in connection with trial of his case 
is admissible as tending to show that 
he was unwilling to rely on truth 
of his cause. 

U.S.—U. S. v. Rose, D.C.Pa., 113 F. 
Supp. 775, reversed in part on oth¬ 
er grounds, C.A., 215 F.2d 617—U. 
S. v. Katz, D.C.Pa., 78 F.Supp. 435, 
affirmed, C.A., 173 F.2d 116. 

3. U.S.—Vause v. U. S., C.C.A.N.Y., 
63 F.2d 346, certiorari denied 52 S. 
Ct. 37, 284 U.S. 661, 76 L.Ed. 560. 

Cal.—People v. Anderson, 242 P. 906, 
75 C.A. 3C5. 

Mont.—State v. Francis, 194 P. 304, 
58 Mont. 669. 

Or.—State v. Broadhurst, 196 P.2d 
407, 184 Or. 178, certiorari denied 
69 S.Ct. 1046, 337 U.S. 906, 93 L.Ed. 
1718. 

Tex.—Sapp v. State, 223 S.W. 459, 
87 Tex.Cr. 606. 

Wash.—State v. Melson, 56 P.2d 710, 
186 Wash. 8. 

1 C.J. p 329 note 50—16 C.J. p 555 
note 14. 

4. U.S.—:Hogskin v. U. S., C.C.A.N. 
Y., 279 F. 85. 

Fla.—Roberson v. State, 24 So. 474, 
40 Fla. 509. 

Ky.—Corpus Juris quoted in Hall v. 
Commonwealth, 224 S.W. 492, 495, 
189 Ky. 72. 

Mont.—State v. Francis, 194 P. 304, 
58 Mont. 659. 

N.Y.—People v. Leyra, 134 N.E.2d 
475, 1 N.Y.2d 199, 151 N.Y.S.2d 658. 
Pa.—Commonwealth v. Sklov, Quar. 

Sess., 20 Wash.Co. 66. 

Tex.—Webb v. State, 280 S.W. 791, 
103 Tex.Cr. 377—Kelly v. State, 
278 S.W. 449, 102 Tex.Cr. 395. 

Identification of destroyed documents 

Evidence that accused had de¬ 
stroyed certain documents was inad¬ 
missible unless such documents were 
first identified. 

U.S.—U. S. v. Groves, C.C.A.N.Y., 122 

F. 2d 87, certiorari denied Groves 
22A C.J.S.—31 


v. U. S., 62 S.Ct. 135, 314 U.S. 670, 
86 Lt.Ed. 536. 

Wiping fingerprints from weapon 

Wyo.—State v. Bruner, 319 P.2d 863, 
78 Wyo. 111. 

Burning of Bhoes 

In prosecution for maliciously 
burning in the nighttime a stable 
containing livestock, evidence that 
after the fire accused burned shoes 
he had worn near stable on night of 
Are was admissible in evidence where 
shoes when examined on night of 
fire contained particles of isinglass 
similar to that located near stable, 
and footprints indicated that a per¬ 
son in stocking feet had entered and 
left stable prior to fire, and when 
fire was destroying stable, accused’s 
feet were smeared with mud similar 
to mud near stable. 

Va.—La Prade v. Commonwealth, 61 
SJE.2d 313, 191 Va. 410. 

5. Fla.—Roberson v. State, 24 So. 

474, 40 Fla. 509. 

Kan.— Corpus Juris cited in State v. 
Wilson, 195 P. 618, 619, 108 Kan. 
433. 

N.Y.—People v. Leyra, 134 N.E.2d 

475, 1 N.Y.2d 199, 151 N.Y.S.2d 658. 

Fainting automobile used in commit¬ 
ting crime 

Or.—State v. Broadhurst, 196 P.2d 
407, 184 Or. 178, certiorari denied 
69 S.Ct. 1046, 337 U.S. 906, 93 L. 
Ed. 1718. 

6. D.C.—Harvey v. U. S., 215 F.2d 
330, 94 U.S.App.D.C. 303. 

Mo.—State v. Powell, 217 S.W. 35. 
Okl.—Langley v. State, 213 P.2d 886, 
90 Okl.Cr. 310. 

Or.—State v. Broadhurst, 196 P.2d 
407, 184 Or. 178, certiorari denied 
69 S.Ct. 1046, 337 U.S. 906, 93 L. 
Ed. 1718. 

Pa.—Commonwealth v. Woong Knee 
New, 47 A.2d 450, 354 Pa. 188. 
Tex.—Steen v. State, 100 S.W.2d 109, 
131 Tex.Cr. 532—Claxton v. State, 
288 S.W. 444, 105 Tex.Cr. 308— 
Faulkner v. State, 283 S.W. 824, 

104 Tex.Cr. 378. 

Yt —State v. Marini, 170 A. 110, 106 
Vt. 126. 

Wash.—State v. Vane, 178 P. 456, 

105 Wash. 421. 

Wyo.— Corpus Juris Secundum quot¬ 
ed in State v. Bruner, 319 P.2d 863, 
869, 78 Wyo. 111. 

Motive 

In murder prosecution, where ac¬ 
cused's claim that the killing oc¬ 
curred during second interview with 
deceased as to a second act of mis¬ 
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conduct of deceased toward ac¬ 
cused’s wife was denied by prose¬ 
cution, evidence of a statement of 
witness to accused, following first 
misconduct of deceased and prior to 
second misconduct, that accused had 
lost his right to act when he first 
met deceased after receiving infor¬ 
mation as to first misconduct, was 
admissible to show motive for fabri¬ 
cation of evidence as to the second 
interview. 

Tex.—Bozeman v. State, 215 S.W. 319, 
85 Tex.Cr. 653. 

Fabrication of false documentary evi¬ 
dence 

U.S.—U. S. v. Werner, C.C.A.N.Y., 
160 F.2d 438. 

Fabrication occurring several months 
after orlme 

Evidence that wife, who was ac¬ 
cused of husband’s murder, wrote 
and mailed letter purporting to come 
from nonexisting person, and con¬ 
fessing to crime, was admissible al¬ 
though letter was not written until 
several months after commission of 
crime. 

D.C.—Harris v. U. S. t 169 F.2d 887, 
83 U.S.App.D.C. 348, certiorari de¬ 
nied 69 S.Ct. 161, 335 U.S. 872, 93 
L.Ed. 416. 

Forgery of documents 
Cal.—People v. Weatherford, 178 P. 
2d 816, 78 C.A.2d 669. 

7. U.S.—Le More v. U. S., La., 253 
F. 887, 165 C.C.A. 367, certiorari 
denied 39 S.Ct. 184, 248 U.S. 586, 
63 L.Ed. 434. 

U. S. v. Dunne, D.C.Pa., 99 F. 
Supp. 196. 

Ala.—Montgomery v. State, 86 So. 
132, 17 Ala.App. 469, certiorari de¬ 
nied Ex parte State, 85 So. 785, 204 
Ala. 389. 

Ill.—People v. Fiorito, 108 N.E.2d 
455, 413 Ill. 123—People v. Spauld¬ 
ing, 141 N.E. 196, 309 Ill. 292. 

Kan.— ’Corpus Juris cited in State v. 
Wilson, 195 P. 618, 619, 108 Kan. 
433. 

Mo.—State v. Smith, 194 S.W.2d 905, 
355 Mo. 59—State v. Howe, 228 S. 
W. 477, 287 Mo. 1. 

Tex.—Maddox v. State, 288 SW.2d 
780, 163 Tex.Cr, 5—Johnson v. 

State, 143 S.W.2d 771, 140 Tex.Cr. 
145—Webb v. State, 280 S.W. 791, 
103 Tex.Cr. 377—Payne v. State, 
268 S.W. 939, 99 Tex.Cr. 268— Fry 
v. State, 203 S.W. 1096, 83 Tex.Cr. 
500. 

16 C.J. p 555 note 17. 
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suppress 8 or conceal 8 * 5 evidence, or to fabricate, | manufacture, or procure false evidence, 9 may be 


8 . U.S.—TJ. S. v. Allied Stevedoring 
Corp., C.A.N.Y., 241 F.2d 925, cer¬ 
tiorari denied, Allied Stevedoring 
Corp. v. U. S., 77 S.Ct. 1282, 353 
U.S. 984, 1 L<.Ed.2d 1143—U. S. v. 
Gottfried, C.C.A.N.Y., 165 F.2d 360, 
certiorari denied Gottfried v. U. S., 
68 S.Ct. 738, two cases, 333 U.S. 
860, 92 L.Ed. 1139, rehearing de¬ 
nied 68 S.Ct. 910, two cases, 333 
U.S. 883, 92 L.Ed. 1157—Madden v. 
U. S., C.C.A.CaL, 20 F.2d 289, cer¬ 
tiorari denied Parente v. U. S., 48 
S.Ct. 116, 275 U.S. 554, 72 L.Ed. 
423—Di Carlo v. U. S., C.C.A.N.Y., 
6 F.2d 364—Wallace v. U. S., Ill., 
243 F. 300, 156 C.C.A. 80, certiorari 
denied 38 S.Ct. 11, 245 U.S. 650, 62 
L.Ed. 531. 

Ala.—Ex parte State ex rel. Attorney 
General, 96 So. 605, 209 Ala. 5. 

Gilbreath v. State, 129 So. 312, 23 
Ala.App. 579—Ellis v. State, 127 
So. 793, 23 Ala.App. 406, certiorari 
denied 127 So. 794, 221 Ala. 50— 
Briley v. State, 109 So. 845, 21 Ala. 
App. 473, certiorari denied 109 So. 
846, 215 Ala. 106—Johns v. State, 
101 So. 772, 20 Ala.App. 299, certio¬ 
rari denied Ex parte Johns, 101 So. 
774, 212 Ala. 125—Aplin v. State, 
99 So. 734, 19 Ala.App. 604—Buck- 
ley v. State, 98 So. 362, 19 Ala-App. 
508—McDaniel v. State, 75 So. 173, 
16 Ala.App. 28. 

Cal.—People v. Weiss, 327 P.2d 527, 
50 C.2d 535. 

People v. Perez, 337 P.2d 539, 
169 C.A.2d 473—People v. Downs, 
251 P.2d 369, 114 C.A.2d 758—Peo¬ 
ple v. Kendall, 244 P.2d 418, 111 C. 
A.2d 204, certiorari denied Kendall 
v. People of State of California, 73 
S.Ct. 176, 344 U.S. 880, 97 L.Ed. 
681—People v. Williams, 166 P.2d 
63, 73 C.A.2d 154—People v. Moore, 
160 P.2d 857, 70 C.A.2d 158—People 
v. Martin, 60 P.2d 1014, 6 C.A.2d 
515. 

Colo.—Stevens v. People, 51 P.2d 
1022, 97 Colo. 559—De Bell v. Peo¬ 
ple, 244 P. 600, 79 Colo. 137. 

Ill.—People v. Gambony, 83 N.E.2d 
321, 402 Ill. 74—People v. Bloom, 
18 N.E.2d 197, 370 Ill. 144. 

Ind.—Perfect v. State, 141 N.E. 52, 
197 Ind. 401. 

La.—State v. Foster, 95 So. 536, 153 
La. 154. 

Mich.—People v. Lewis, 249 N.W. 
451, 264 Mich. 83. 

N.J.—State v. De Falco, 74 A.2d 338, 
8 N.J.Super. 295. 

N.C.—State v. Little, 94 S.E. 97, 174 
N.C. 793. 

Tex.—Maddox v. State, 288 S.W.2d 
780, 163 Tex.Cr. 5—Johnson v. 
State, 143 S.W.2d 771, 140 Tex.Cr. 
145—Moreno v. State, 54 S.W.2d 
509, 122 Tex.Cr. 178—Nichols v. 
State, 238 S.W. 232, 91 Tex.Cr. 277. 

Wash.—State v. Melson, 56 P.2d 710, 
186 Wash. 8. 


Wis—Scott v. State, 248 N.W. 473, 
211 Wis. 548. 

16 C.J. p 555 note 18. 

Disposal of weapon 
In a murder prosecution, evidence 
that accused owned a special pis¬ 
tol, and that the shooting was done 
with such pistol, and that a few 
days after the homicide he traded it, 
was admissible against accused as 
an attempt to suppress evidence. 
Ala.—Aplin v. State, 99 So. 734, 19 
Ala.App. 604. 

Disposal of proceeds of robbery 

Evidence that when accused and 
another were arrested for robbery 
shortly after its commission, certain 
moneys were taken from them, and 
that money was afterward found in 
the automobile in which they were 
transported to the city hall, and 
that one of them while in the au¬ 
tomobile kept fumbling in his pock¬ 
et, although told to keep his hands 
out of his pockets, was admissible as 
tending to show an attempt on the 
part of the prisoner to get rid of the 
money. 

Ala.—Anderson v. State, 95 So. 171, 
209 Ala. 36. 

Effort to procure abortion 
Evidence of accused’s effort to pro- 
| cure abortion was held material, on 
question of consciousness of guilt, 
‘and on theory of suppression of tes¬ 
timony by accused. 

Ala.—Johns v. State, 101 So. 772, 20 
Ala.App. 299, certiorari denied Ex 
parte Johns, 101 So. 774, 212 Ala. 
125. 

Marriage or proposal 

(1) In a prosecution for theft, 
where there was evidence that ac¬ 
cused proposed marriage to a woman 
to whom the stolen goods were 
shown with the object of rendering 
her testimony unavailable, her tes¬ 
timony as to such proposal was ad¬ 
missible under the rule permitting 
proof of effort to suppress testimo¬ 
ny. 

Tex.—Nichols v. State, 238 S.W. 232, 

91 Tex.Cr. 277. 

(2) As tending to refute accused’s 
explanation of the killing as acci¬ 
dental, his statement that his mar¬ 
riage to C, after the killing was to 
“kill her evidence" is admissible, it 
bearing :he interpretation that C 
knew facts contrary to the defense 
of accident. 

Tex.—Cole v. State, 243 S.W. 1100, 

92 Tex.Cr. 368. 

(3) Evidence showing that imme¬ 
diately after homicide accused com¬ 
menced to visit witnesses to the hom¬ 
icide, gave them money, presents, 
gifts, and other things of value, and 
later married one of them and after¬ 
wards was divorced, was admissible, 
in murder prosecution, for consider¬ 
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ation of jury in determining whether 
effort had been made to suppress evi¬ 
dence. 

Ga.—Woodward v. State, 28 S.E.2d 
480, 197 Ga. 60. 

Attempt to conceal by threats 
or otherwise 

Ala.—Robinson v. State, 11 So.2d 732, 
243 Ala. 684, certiorari denied Rob¬ 
inson v. State of Alabama, 63 S.Ct. 
1168, 319 U.S. 755, 87 L.Ed. 1708. 
Ill.—People v. Gambony, 83 N.E.2d 
321, 402 HI. 74. 

9. U.S.—Nations v. U. S., C.C.A. 
Mo., 32 F.2d 598—Hood v. U. S., 
C.CA.Okl., 23 F.2d 472, certiorari 
denied 48 S.Ct. 436, 277 U.S. 588, 
72 L.Ed. 1002. 

U. S. v. Rose, D.C.Pa., 113 F. 
Supp. 775, reversed in part on oth¬ 
er grounds, C.A., 215 F.2d 617. 
Ala.—Whitehead v. State, 90 So. 351, 
206 Ala. 288. 

Register v. State, 94 So. 778, 14 
Ala.App. 11, certiorari denied Ex 
parte Register, 94 So. 780, 208 Ala. 
575—Britton v. State, 74 So. 721, 
15 Ala.App. 584. 

Cal.—People v. Lisenba, 94 P.2d 569, 
14 C.2d 403. 

People v. Caruso, 345 P.2d 282, 
174 C.A.2d 624— Corpus Juris So- 
cundum cited, in People v. Blau, 
294 P.2d 1047, 1059, 140 C.A.2d 193, 
certiorari denied 77 S.Ct. 58, 352 
U.S. 837, 1 L.Ed.2d 55—People v. 
Downs, 251 P.2d 369, 114 CA..2d 
758. 

Colo.— Corpus Juris Secundum cited 
in Cowles v. People, 110 P.2d 249, 
252, 107 Colo. 161. 

Conn.—State v. Leopold, 147 A. 118, 
110 Conn. 55. 

Ind.—Perfect v. State, 141 N.E. 52, 
197 Ind. 401. 

Kan.— Corpus Juris cited in State v. 
Wilson, 195 P. 618, 619, 108 Kan. 
433. 

Ky.—Steele v. Commonwealth, 90 S. 

W.2d 8, 262 Ky. 206. 

Mich.—People v. Lewis, 249 N.W. 
451, 264 Mich. 83. 

Mo.—State v. Smith, 194 S.W.2d 905, 
355 Mo. 59—State v. Howe, 228 S. 
W. 477, 287 Mo. 1. 

Okl.—Langley v. State, 213 P.2d 886, 
90 Okl.Cr. 310—Riley v. State, 49 
P.2d 813, 57 Okl.Cr. 313. 

Tex.—Johnson v. State, 143 S.W.2d 
771, 140 Tex.Cr. 145—Steen v. 

State, 100 S.W.2d 209, 131 Tex.Cr. 
532—Hamilton v. State, 96 S.W.2d 
983, 131 Tex.Cr. 88—Carpenter v. 
State, 61 S.W.2d 849, 124 Tex.Cr. 
313—Brown v. State, 51 S.W.2d 616, 
121 Tex.Cr. 528—Faulkner v. State, 
283 S.W. 824, 104 Tex.Cr. 878- 
Wood v. State, 189 S.W. 474, 80 
Tex.Cr. 398. 

Utah.—State v. Peterson, 211 P. 694, 
61 Utah 91. 
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shown against him as an incriminating circum¬ 
stance, 10 inconsistent with innocence, 11 and as tend¬ 
ing to show a consciousness of guilt 12 and that his 
cause lacks honesty and truth; 13 and this, regard¬ 
less of whether or not it be part of the res gestae, 14 


and even though it tends to establish the commis¬ 
sion of another crime by accused, as discussed infra 
§ 687. 

On this basis, evidence of attempts by accused 
wrongfully to influence or intimidate a witness, 15 


Va.—Mohler v. Commonwealth, 111 
S.E. 454, 132 Va. 713. 

Wash.—State v. Vane, 178 P. 456, 
105 Wash. 421. 

W.Va.—State v. Weissengoff, 109 S. 

E. 707, 89 W.Va. 279. 

Wyo. —Corpus Juris Secundum quot¬ 
ed in State v. Bruner, 319 P.2d 863, 
869, 78 Wyo. 111. 

16 C.J. p 555 note 19. 

Alibi 

To prove consciousness of guilt, 
state could prove accused was at 
certain places soon after offense was 
committed, but not when offense was 
committed, as stated in confession, 
within rule that proof of attempt 
to fabricate evidence is admissible 
to prove consciousness of guilt. 
Tex .—Brown v. State, 51 S.W.2d 616, 
121 Tex.Cr. 528. 

Attempt to influence witness 

In prosecution for perjury, al¬ 
legedly consisting of false testimony 
in suit against accused for copy¬ 
right infringement, evidence that ac¬ 
cused attempted to influence testi¬ 
mony of prospective witness in such 
suit regardless of the truth was ad¬ 
missible as evidence of guilt. 

U.S.—U. S. v. Freundlich, C.C.A.N.T., 
95 F.2d 376. 

Coaching witness 

Ala.—Cleveland v. State, 103 So. 707, 
20 Ala.App. 426, certiorari denied 
Ex parte Cleveland, 103 So. 711, 
212 Ala. 635. 

betters written by accused to co¬ 
defendants in jail which tended to 
show that defense offered by accused 
was falsely prepared in advance 
were admissible in prosecution for 
murder. 

Ariz.—Doughty v. State, 33 P.2d 991, 
44 Ariz. 100. 

In conspiracy prosecution 

Testimony that government’s wit¬ 
ness and another woman were kid¬ 
napped, and on the following day 
were compelled by threats of the 
persons accused and duress to 
execute affidavits exonerating them 
from charges of conspiracy relating 
to unlawful transactions in narcotic 
drugs, was not rendered incompe¬ 
tent because the sale of morphine 
on same day as kidnapping, and 
charged in indictment as the last 
overt act, occurred before the kid¬ 
napping, since law does not deal 
strictly with hours and minutes of 
same day. 

U.S.—Hood v. U. S. f C.C.A.Okl., 23 
F.2d 472, certiorari denied 48 S>Ct. 
436, 277 TJ.S. 588, 72 L.Ed. 1002. 


10. Cal.—People v. Martin, 60 P.2d 
1014, 6 C.A.2d 515—People v. An¬ 
derson, 242 P. 906, 75 C.A. 365. 

Kan.—State v. Wilson, 195 P. 618, 
108 Kan. 433. 

Me.—State v. Caliendo, 4 A.2d 837, 
136 Me. 169. 

Wyo.— Corpus Juris Secundum quot¬ 
ed in State v. Bruner, 319 P.2d 863, 
869, 78 Wyo. 111. 

16 C.J. p 555 note 20. 

Guilty knowledge 

Where city marshal, with others, 
was accused of bribery, in which a 
policeman had a part, testimony that 
marshal requested such policeman to 
contradict affidavit previously made, 
and to leave state to avoid testify¬ 
ing in investigation of bribery J 
charge, was admissible to show 
guilty knowledge of marshal. 

Cal.—People v. Anderson, 242 P. 906, 
75 CA. 365. 

Evidence of main fact charged 

An attempt to fabricate evidence 
Is to be considered as evidence of 
guilt as to the main facts charged. 

U. S.—Stanley v. U. S., C.A.Ky., 245 
F.2d 427, motion denied 249 F.2d 
64. 

Mo.—State v. Christian, 245 S.W.2d 
895. 

S.D.—State v. Thompson, 24 N.W.2d 
10, 71 S.D. 319. 

11. U.S.—U. S. v. Holz, D.C.I11., 103 
F.Supp. 191, reversed on other 
grounds, C.A., 191 F.2d 569. 

Colo.—De Bell v. People, 244 P. 600, 
79 Colo. 137. 

Ky.—Manning v. Commonwealth, 217 
S.W.2d 226, 309 Ky. 193—Corpus 
Juris cited in Davis v. Common¬ 
wealth, 265 S.W. 10, 11, 204 Ky. 
601. 

Wyo.— Corpus Juris Secundum quot¬ 
ed in State v. Bruner, 319 P.2d 863, 
869, 78 Wyo. 111. 

16 C.J. p 555 note 21. 

12. U.S.—Madden v. U. S., C.CA. 
Cal., 20 F.2d 289, certiorari denied 
Parente v. U. S., 48 S.Ct. 116, 275 
U.S. 554, 72 L.Ed. 423—Hodgskin v. 
U. S., C.C.A.N.Y., 279 F. 85. 

Ala.—Register v. State, 94 So. 778, 
14 Ala.App. 11, certiorari denied 
Ex parte Register, 94 So. 780, 208 
Ala. 575. 

Cal.—People v. Perez, 337 P.2d 539, 
169 C.A.2d 473—People v. Patter¬ 
son, 337 P.2d 163, 169 C.A.2d 179- 
People v. Weiss, 327 P.2d 527, 50 C. 
A.2d 535— Corpus Juris Secundum 
cited in People v. Blau, 294 P.2d 
1047, 1059, 140 C.A.2d 193, certio¬ 
rari denied 77 S.Ct. 58, 352 U.S. 
837, 1 L.Ed.2d 55—People v. 
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Downes. 251 P.2d 369. 114 C.A.2d 
758—People v. Kristy, 245 P.2d 547, 
111 C.A.2d 695—People v. Kendall, 
244 P.2d 418, 111 C.A.2d 204, cer¬ 
tiorari denied Kendall v. People of 
State of California, 73 S.Ct. 176, 
344 U.S. 880, 97 L.Ed. 681—People* 
v. Moore, 160 P.2d 857, 70 C.A.2d 
158. 

Ga.—Austin v. State, 110 S.E.2d 434, 
100 Ga.App. 147. 

Ill.—People v. Gambony, 83 N.E.2d 
321, 402 Ill. 74—People v. Bloom, 
18 N.E.2d 197, 370 Ill. 144—Peo¬ 
ple v. Spaulding, 141 N.E. 196, 309 
Ill. 29. 

Ky.—Manning v. Commonwealth, 217 
S.W.2d 226, 309 Ky. 193. 

Mo.—State v. Smith, 194 S.W.2d 905, 
355 Mo. 59. 

N.Y.—People v. Leyra, 134 N.E.2d 
475, 1 N.Y.2d 199, 151 N.Y.S.2d 658. 

Tex.—Hamilton v. State, 96 S.W.2d 
983, 131 Tex.Cr. 88—Brown v. 

State, 51 S/W.2d 616, 121 Tex.Cr. 
528—Nichols v. State, 238 S.W. 232, 
91 Tex.Cr. 277. 

Wis.—State ex rel. Tingley v. Han¬ 
ley, 22 N.W.2d 510, 248 Wis. 578. 

Wyo.— Corpus Juris Secundum quot¬ 
ed in State v. Bruner, 319 P.2d 863, 
869, 78 Wyo. 111. 

16 C.J. p 555 note 22. 

13. Ky.— Corpus Juris quoted In 
Hall v. Commonwealth, 224 S.W. 
492, 495, 189 Ky. 72. 

Wash.—State v. Melson, 56 P.2d 710, 
186 Wash. 8. 

16 C.J. p 555 note 23. 

Evidence that accused’s cause un¬ 
righteous 

Mo.—State v. Smith, 194 S.W.2d 905, 
355 Mo. 59. 

Va.—McMillan v. Commonwealth, 50 
S.E.2d 428, 188 Va. 429. 

14. Ala.—Montgomery v. State, 86 
So. 132, 17 Ala.App. 469, certio¬ 
rari denied Ex parte State, 85 So. 
785, 204 Ala. 389. 

15. Ala.—Gilbreath v. State, 129 
So. 312, 23 Ala.App. 579. 

Cal.— Corpus Juris Secundum cited 
in People v. Blau, 294 P.2d 1047, 
1059, 140 C.A.2d 193, certiorari de¬ 
nied Blau v. People of State of 
California, 77 S.Ct. 58, 352 U.S. 
837, 1 L.Ed.2d 55. 

Ga.—Woodward v. State, 28 S.E.2d 
480, 197 Ga. 60. 

Ill.—People v. Gambony, 83 N.E.2d 
321, 402 Ill. 74—People v. Bloom, 
18 N.E.2d 197, 370 Ill. 144. 

Ky.—Steele v. Commonwealth, 90 S. 
W.2d 8, 262 Ky. 206—Davis v. 
Commonwealth, 265 S.W. 10, 204 
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as by bribery, 16 threats, 17 or assault, 18 is relevant i cured, 19 or endeavored to procure, his absence, 20 or 
and admissible, as is evidence that accused pro- 


Ky. 601—Wilhite v. Commonwealth, 
262 S.W. 949, 203 Ky. 543. 

La.—State v. Davis, 97 So. 449, 154 
La. 295—State v. Davis, 90 So. 3S5, 
149 La. 1009. 

N.C.—State v. Little, 94 S.E. 97, 174 
N.C. 793. 

Pa.— Corpus Juris cited in Common¬ 
wealth v. Petro, 176 A. 46, 48, 115 
Pa.Super. 388. 

S.C.—-State v. Marlowe, 153 S.E. 340, 
156 S.C. 363. 

Tex.—Richard v. State, 261 S.W. 587, 
97 Tex.Cr. 448—Deisher v. State, 
190 S.W. 729, 80 Tex.Cr. 428. 

Wis.—State ex rel. Tingley v. Hanley, 
22 N.W.2d 510, 248 Wis. 578— 
Scott v. State, 248 N.W. 473, 211 
Wis. 548. 

Signaling' witness 

Evidence that accused signaled to 
prospective witness by placing finger 
to lips was relevant to show con¬ 
sciousness of guilt. 

Cal.—People v. Mullen, 252 P.2d 19, 
115 C.A.2d 340. 

16. U.S.—Barcott v. U. S.. C.A. 
Wash., 169 F.2d 929, certiorari de¬ 
nied 69 S.Ct. 602, 336 U.S. 912, 93 
L.Ed. 1076. 

U. S. v. Katz, D.C.Pa., 78 F.Supp. 
435, affirmed, C.A., 173 F.2d 116. 
Ala.—Ellis v. State, 127 So. 793, 23 
Ala.App. 406, certiorari denied 127 
So. 794, 221 Ala. 50—Dickerson v. 
State, 111 So. 190, 21 Ala.App. 631. 
Conn.—State v. Leopold, 147 A. 118, 
110 Conn. 55. 

Colo.—De Bell v. People, 244 P. 600, 
79 Colo. 137. 

Fla.—-Walker v. State, 13 So.2d 4, 
152 Fla. 455. 

Ga.—Austin v. State, 110 S.E.2d 434, 
100 Ga.App. 147. 

Ky.—Manning v. Commonwealth, 217 
S.W.2d 226, 309 Ky. 193—Steele v. 
Commonwealth, 90 S.W.2d 8, 9, 
262 Ky. 206—Newsome v. Common¬ 
wealth, 13 S.W.2d 1046, 227 Ky. 
710—Davis v. Commonwealth, 265 
S.W. 10, 204 Ky. 601. 

La.—State v. Foster, 95 So. 636, 153 
La. 154. 

Minn.—State v. Ettenberg, 176 N.W. 
171, 145 Minn. 39. 

Okl.—Riley v. State, 49 P.2d 813, 57 
Okl.Cr. 313. 

S.C.—State v. Marlowe, 153 S.E. 340, 
156 S.C. 363. 

Tex.—Steele v. State, 182 S.W.2d 496, 
147 Tex.Cr. 481—Heard v. State, 31 
S.W.2d 435, 116 Tex.Cr. 328—An¬ 
derson v. State, 21 S.W.2d 499, 113 
Tex.Cr. 450. 

Va.—McMillan v. Commonwealth, 50 
S.E.2d 428, 188 Va. 429. 

Wash.—State v. Melson, 56 P.2d 710, 
186 Wash. 8. 

Circumstances 

Where witness, who had been de¬ 
tained in county jail as witness in 


case, had testified that accused at¬ 
tempted to bribe him, and that ac¬ 
cused had promised to arrange bail 
permitting prosecution to questio. 
witness as to how long he had bee. 
in jail at that time was proper. 
Cal.—People v. Singh, 28 P.2d 416, I3l 
C.A. 233. 

Limiting testimony 

On objection to testimony of th( 
mother of prosecuting witness, ii 
prosecution for statutory rape, rela 
tive to an attempt to bribe her b; 
accused's associate, court’s state 
ment, "objection overruled so lon$ 
as it refers to the subject of th 
| money," was proper, limiting testi 
[ mony to transaction with which ac 
cused was connected, 
j Colo.—De Bell v. People, 244 P. 600 
79 Colo. 137. 

! 17. Ala.—Ex parte State ex rel. At¬ 
torney General, 96 So. 605, 209 Ala 
5. 

Sandlin v. State, 146 So. 82, 21 
Ala.App. 311—Ellis v. State, 127 
So. 793, 23 Ala.App. 406, certiorar 
denied 127 So. 794, 221 Ala. 50- 
McCulIar v. State, 104 So. 436, 2( 
Ala.App. 585, certiorari denied E: 
parte McCullar, 104 So. 438, 21: 
Ala. 169—Bufford v. State, 71 So 
614, 14 Ala.App. 69. 

D.C.—Bowman v. U. S., 267 F. 648 
59 App.D.C. 90. 

Ga.—Ethridge v. State, 136 S.E. 72 
163 Ga. 186. 

Ill.—People v. Bloom, 18 N.E.2d 197 
370 Ill. 144. 

Ky.—Davis v. Commonwealth, 265 S 
W. 10, 204 Ky. 601—Wilhite v 
Commonwealth, 262 S.W. 949, 20: 
Ky. 543. 

Me.—State v. Caliendo, 4 A.2d 837, 13C 
Me. 169. 

Mo.—State v. Rowe, 24 S.W.2d 1032 
324 Mo. 863. 

Pa.— Corpus Juris cited in Common¬ 
wealth v. Petro, 176 A. 46, 48, Ilf 
Pa.Super. 388. 

Tex.—Spann v. State, 32 S.W.2d 455 
116 Tex.Cr. 268—Tinker v. State 
269 SW. 778, 99 Tex.Cr. 369- 
Richard v. State, 261 S.W. 587, 97 
Tex.Cr. 448—Deisher v. State, 19C 
S.W. 729, 80 Tex.Cr. 428. 

Wash.—State v. Arnold, 227 P. 505 
130 Wash. 370. 

16 C.J. p 555 note 24. 

Explanatory of prior story by wit 
uess 

Testimony of prosecutrix and he: 
sister that either accused or hif 
male companion threatened to kil 
them or send their father back t 
penitentiary, if they told of improp 
er relations between them, is admis 
sible as explanatory of girls' firs 
story, in which they denied imprope 
relations irrespective of which on* 
made threat. 


Tex.—Tinker v. State, 269 S.W. 778, 
99 Tex.Cr. 369. 

18. U.S.— Corpus Juris cited in Hass 
v. U. S., C.C.A.Cal., 31 F.2d 13, 15, 
certiorari denied 49 S.Ct. 480, 279 1 
U.S. 865, 73 L.Ed. 1003. 

Ala.—Gilbreath v. State, 129 So. 312„ 
23 Ala.App. 579. 

D.C.—Bowman v. U. S.,‘ 267 F. 648, 
59 App.D.C. 90. 

Ky.—Wilhite v. Commonwealth, 262 
S.W. 949, 203 Ky. 543— Corpus 

Juris quoted in Hall v. Common¬ 
wealth, 224 S.W. 492, 495, 189 Ky. 
72. 

Mo.—State v. Rowe, 24 S.W.2d 1032, 
324 Mo. 863. 

N.C.—State v. Little, 94 S.E. 97, 174 
N.C. 793. 

Tex.—Hayes v. State, 59 S.W.2d 163, 
123 Tex.Cr. 386. 

16 C.J. p 555 note 25. 

After witness determines to tell 
truth 

U.S.—Haas v. U. S., C.C.A.Cal., 31 F. 
2d 13, certiorari denied 49 S.Ct. 
480, 279 U.S. 865, 73 L.Ed. 1003. 

19. Ky.— Corpus Juris quoted in Hall 
v. Commonwealth, 224 S.W. 492, 
495, 189 Ky. 72. 

Nev.—State v. Cerfoglio, 205 P. 79L 
46 Nev. 332, 27 A.L.R. 848, reheard 
213 P. 102, 46 Nev. 332, 27 A.L.R. 
848. 

Tex.—Spann v. State, 32 S.W.2d 455, 
116 Tex.Cr. 268—Holder v. State, 
18 S.W.2d 661, 113 Tex.Cr. 81- 
Story v. State, 296 S.W. 516, 107 
Tex.Cr. 293. 

16 C.J. p 555 note 26. 

Authorizing removal of accused’s 
children 

In a prosecution for uxoricide, evi¬ 
dence that before the trial accused by 
written order authorized the taking 
of his children, who had been present 
at the offense, out of the jurisdiction, 
is admissible, although accused 
might well have been actuated by 
proper motives. 

Or.—State v. Zullig, 190 P. 580, 97 Or. 
427. 

Attempt to conceal witness 
It is relevant for prosecution to 
show that accused caused, aided, and 
assisted eyewitness to absent him¬ 
self from place of trial, and that of¬ 
ficer found witness and brought him 
to the trial. 

Tex.—Jackson v. State, 157 S.W. 2d 
921, 143 Tex.Cr. 143. 

20. U.S. — Carnahan v. U. S., C.C.A. 
Mo., 35 F.2d 96, 67 A.L.R. 1035, 
certiorari denied 50 S.Ct. 238, 281 
U.S. 723, 74 L.Ed. 1141—Silkworth 
v. U. S., C.C.A.N.T., 10 F.2d 711, 
certiorari denied in 46 S.Ct. 475, 
271 U.S. 664, 70 L.Ed. 1139, Mc- 
Quade v. U. S., 46 S.Ct. 475, 271 
U.S. 664, 70 L.Ed. 1139, and Nicho- 
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killed or attempted to kill the witness, 20 * 5 or en¬ 
deavored to induce him to testify falsely, 21 or cor¬ 
ruptly procured false testimony on a former trial. 22 
An attempt by accused to reimburse the prosecuting 
witness in return for the suppression of evidence 
is admissible as indicating consciousness of guilt 22 * 5 

These matters are admissible as part of the case 


in chief, 23 and circumstantial evidence is admissi¬ 
ble to prove them. 24 It has been held that before 
such matters are admissible, it must appear that 
they were done in connection with the case on trial, 25 
unless the testimony which accused attempted to 
influence was as essential and important to him in 
a possible prosecution as it was in another proceed¬ 
ing in connection with which the attempt of ac- 


las v. U. S., 46 S.Ct. 475, 271 U.S. 
664, 70 L.Ed. 1139. 

Ala.—Perkins v. State, 101 So. 85, 
20 Ala.App. 113. 

III.—People v. Roberts, 137 N.E. 802, 
306 III. 240. 

Ind.—Adams v. State, 141 N.E. 460, 
194 Ind. 512. 

Ky.—Wood v. Commonwealth, 56 S. 
W.2d 556, 246 Ky. 829—I>avis v. 
Commonwealth, 265 S.W. 10, 204 
Ky. 601— Corpus Juris quoted in 
Hall v. Commonwealth, 224 S.W. 
492, 495, 189 Ky. 72. 

Me.—State v. Caliendo, 4 A.2d 837, 
136 Me. 169. 

Mo.—State v. Tippett, 296 S.W. 132, 
317 Mo. 319—State v. Howe, 228 S. 
W. 477, 287 Mo. 1. 

OkL—Ryal v. State, 182 P. 253, 16 
Okl.Cr. 266. 

Tex.—Heard v. State, 31 S.W.2d 435, 
116 Tex.Cr. 328. 

16 C.J. p 555 note 27. 

“The duty did devolve on . . . 

[defendant] not to put it out of the 
power of the state to produce any 
material witness, and if he did so 
the state had the right to show that 
fact as a circumstance against him." 
III.—People v. Munday, 117 N.E. 286, 
293, 280 Ill. 32. 

Material witness for state 

In a prosecution for participation 
in a mob which attempted to lynch 
a prisoner, where a witness for the 
commonwealth had testified that he 
and a brother of accused were mem¬ 
bers of the mob and had restrained 
accused from shooting at a negro on 
the way, the brother of accused 
would have been a material wit¬ 
ness, and it was competent for the 
prosecution to show it had attempted 
to procure his presence and to in¬ 
quire of both accused and his father 
whether they had anything to do 
with keeping the witness away. 

Va.—Draper v. Commonwealth, 111 
S.E. 471, 132 Va. 648. 

Questioning accused as to obtaining 
absence of witness 

Question propounded to accused on 
cross-examination asking whether he 
had given money to a person to be 
paid to witness so witness would be 
absent from trial was not improper, 
but prosecuting attorney should not 
have asked question unless he had 
reason to believe incident actually 
had occurred. 


Miss.—Schwartz v. State, 12 So.2d 
157, 194 Miss. 315. 

20,5 Ill.—People v. Fiorito, 108 N. 

E.2d 455, 413 III. 123. 

Child witness to rape of mother 
Tex.—Maddox v. State, 288 S.W.2d 
780, 163 Tex.Cr. 5. 

Murder of witness to suppress testi¬ 
mony 

In murder prosecution, where wit¬ 
nesses to the killing were on terms 
of friendly intimacy with accused 
until about two months after the 
killing, when they began to talk to 
different parties about accused’s 
guilty connection with the killing, 
and were shortly thereafter mur¬ 
dered, evidence tending to show that 
accused killed such witnesses to 
suppress their testimony was admis¬ 
sible. 

Tex.—Sapp v. State, 223 S.W. 459, 
87 Tex.Cr. 606. 

21. Ala.—Cline v. State, 148 So. 

172, 25 Ala.App. 433. 

Cal.—People v. Lisenba, 94 P.2d 569, 
14 C.2d 403. 

People v. Patterson, 337 P.2d 163, 
169 C.A.2d 179. 

Conn.—State v. Leopold, 147 A. 118, 
110 Conn. 55. 

Ga.—Crenshaw v. State, 159 S.E. 305, 
43 Ga.App. 460, followed in Cren¬ 
shaw v. State, 159 S.E. 308, two 
cases, 43 Ga.App. 465, and Cren¬ 
shaw v. State, 159 S.E. 308, third 
case, 43 Ga.App. 466. 

Kan.—State v. Uhls, 249 P. 597, 121 
Kan. 587. 

Ky.—Newsome v. Commonwealth, 13 
S.W.2d 1046, 227 Ky. 710—Davis 
v. Commonwealth, 265 S.W. 10, 204 
Ky. 601. 

N.C.—State v. Minton, 68 S.E.2d 844, 
234 N.C. 716, 31 A.L.R.2d 682- 
State v. Smith, 11 S.E.2d 165, 218 
N.C. 334. 

OkL—Riley v. State, 49 P.2d 813, 57 
Okl.Cr. 313. 

Tex.—Johnson v. State, 143 S.W.2d 
771, 140 Tex.Cr. 145—Hamilton v. 
State, 96 SW.2d 983, 131 Tex.Cr. 
88—Carpenter v. State, 61 S.W.2d 
849, 124 Tex.Cr. 313—Faulkner v. 
State, 283 S.W. 824, 104 Tex.Cr. 
378—Springer v. State, 278 S.W. 
1104, 102 Tex.Cr. 604—Flewellen v. 
State, 204 SW. 657, 83 Tex.Cr. 568. 
Utah.— Corpus Juris cited in State v. 
Peterson, 211 P, 694, 695, 61 Utah 
91. 


Wis.—Scott v. State, 248 N.W. 473, 
211 Wis. 548. 

16 C.J. p 555 note 28. 

Effect of testimony 

In murder prosecution, where wit¬ 
nesses testified that accused had re¬ 
quested them to testify to having 
seen accused at certain place on 
night of murder, accused's conten¬ 
tion that such testimony should not 
be construed against him because 
accused, to escape accusation, did 
what seemed to him a prudent thing 
to do by talking with witnesses 
could not be sustained where record 
did not show that accused sought, or 
had reason to believe that he had 
met or passed, the witnesses at time 
in question. 

Me.—State v. Merry, 8 A.2d 143, 136 
Me. 243. 

better by accused 

Letter written by accused to code¬ 
fendant, advising her as to what tes¬ 
timony she should give, is admis¬ 
sible, where it was properly identi¬ 
fied. 

Ky.—Drake v. Commonwealth, 282 S. 
W. 1066, 214 Ky. 147. 

22. Iowa.—State v. Kimes, 132 N. 
W. 180, 152 Iowa 240. 

S.D.—State v. Thompson, 24 N.W.2d 
10, 71 S.D. 319. 

22.5 Cal.—People v. Caruso, 345 P. 
2d 282, 174 C.A.2d 624—People v. 
Williams, 166 P.2d 63, 73 C.A.2d 
154. 

Or.—State v. Harley, 344 F.2d 773, 
218 Or. 263. 

Return of stolen property 
Cal.—People v. Moore, 160 P.2d 857, 
70 OA.2d 158. 

23. Ky.—Steele v. Commonwealth, 
90 S.W.2d 8, 262 Ky. 206. 

Ohio.—State v. Huffman, 99 N.E. 295, 
86 Ohio St. 229, Ann.Cas.l913D 677. 
Wash.—State v. Arnold, 227 P. 505, 
130 Wash. 370. 

24. Idaho.—State v. Marren, 107 P. 
993, 17 Idaho 766. 

Ohio.—State v. Huffman, 99 N.E. 295, 
86 Ohio St. 229, Ann.Cas.l913D 
677. 

25. Okl.—Cook v. State, 138 P. 823, 
10 Okl.Cr. 482. 

Utah.—State v. Peterson, 211 P. 694, 
61 Utah 91. 
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cused was made. 26 It has, however, been held that 
an attempt to bribe a witness to testify falsely in 
a prosecution for one offense may be shown in a 
prosecution for another offense. 26 * 5 If evidence 
is tendered by the prosecution of an attempt by 
accused to bribe a witness, the fact that a charge is 
pending against accused for the bribery attempt does 
not render the evidence inadmissible. 26 - 10 

The fact that accused does not use false testi- 
'mony which he has obtained, or endeavored to ob¬ 
tain, does not render inadmissible evidence of his 
complicity in obtaining such testimony, 27 but there 
is also authority to the contrary. 28 

Proof of an attempted bribery of state witnesses 
cannot be made by showing indictment of accused 
therefor. 29 


A threat by accused against another accused of 
the crime made while such other was in jail and 
before he had been summoned as a witness is in¬ 
admissible, such threat being consistent with a 
consciousness of innocence and a resentment of any 
imputation of guilt. 30 

If a person other than accused suppresses, de¬ 
stroys, or fabricates evidence, or by any means 
persuades a witness to give false testimony, or pre¬ 
vents the attendance of a witness at the trial, or at¬ 
tempts to do any of these things, testimony as to such 
activities may be introduced into evidence when, and 
only when, it is shown to have been done at the re¬ 
quest of accused, or with his knowledge and con¬ 
sent. 31 Generally, evidence of such conduct on the 


06. Utah.—State v. Peterson, supra. 
Prior pending 1 civil suit 

An attempt by accused before any 
charge was preferred against him to 
induce a witness to testify falsely 
to a fact to corroborate testimony 
of accused as a witness In a pending 
civil suit is admissible against him 
In a subsequent prosecution for em¬ 
bezzlement, where the fact to which 
the testimony related was just as 
material in the criminal prosecution 
as in the civil suit. 

Utah.—State v. Peterson, supra. 

26-5 raise testimony as to traffic vi¬ 
olation 

Where accused was stopped for 
passing red light, and automobile was 
searched, and policy slips were 
found in his car, in prosecution for 
violation of gaming laws it was rele¬ 
vant to show that accused tried to 
bribe officers to testify falsely as to 
passing red light. 

Tex.—Steele v. State, 182 S.W\2d 496, 
147 Tex.Cr. 481. 

26.10 Mo.—State v. Smith, 194 S.W. 
2d 905, 355 Mo. 59. 

27. Kan.— Corpus Juris cited in 
State V. Uhls, 249 P. 597, 599, 121 
Kan. 587. 

Mich.—People v. Randall, 293 N.W. 
725, 294 Mich. 478—People v. Ad¬ 
ams, 127 N.W. 354, 162 Mich. 371. 

28. Miss.—Baker v. State, 33 So. 
716, 82 Miss. 84. 

16 C.J. p 556 note 34. 

29. Tex.—Anderson v. State, 21 S. 
W.2d 499, 501, 113 Tex.Cr. 450. 

Reason for rule 

“To allow this would be permit¬ 
ting the state to throw the weight of 
the influence of the grand Jury in 
favor of the testimony of witness 
and against the testimony of appel¬ 
lant, on the issue as to whether he 
had attempted to bribe the wit¬ 
nesses. In effect, the state was per¬ 
mitted to introduce in evidence the 
opinion of the grand jury that ap¬ 


pellant was guilty of attempted 

bribery.” 

Tex.—Anderson v. State, supra. 

30. Ala.—Cobb v. State, 100 So. 463, 
20 Ala.App. 3, certiorari denied Ex 
parte State ex rel. Attorney Gen¬ 
eral, 100 So. 466, 211 Ala. 320. 

31. Ala.—Lancaster v. State, App., 
106 So. 609, 21 Ala.App. 140, cer¬ 
tiorari denied 106 So. 617, 214 Ala. 
2, and 106 So. 618, 214 Ala. 76. 

Cal.—People v. Weiss, 327 P.2d 527, 
50 C.2d 535. 

People v. Caruso, 345 P.2d 282, 
174 C.A.2d 624—People v. Perez, 
337 P.2d 539, 169 C.A.2d 473—Peo¬ 
ple v. Kendall, 244 P.2d 418, 111 
C.A.2d 204, certiorari denied Ken¬ 
dall v. People of State of Califor¬ 
nia, 73 S.Ct. 176, 344 U.S. 880, 97 
L.Ed. 681—People v. Moore, 160 P. 
2d 857, 70 C.A.2d 158. 

Colo.—De Bell v. People, 244 P. 600, 
79 Colo. 137. 

Fla.—Duke v. State, 142 So. 886, 106 
Fla. 205. 

Ill.—People v. Konkowskl, 32 N.E.2d 
352, 308 Ill.App. 470, affirmed 39 
N.E.2d 13, 378 Ill. 616. 

Ind.—Perfect v. State, 141 N.E. 52, 
197 Ind. 401. 

Kan.—State v. Hamilton, 352 P.2d 
942, 186 Kan. 776. 

Ky.—Morgan v. Commonwealth, 142 
S.W.2d 123, 283 Ky. 588—Corpus 
Juris cited In Steele v. Common¬ 
wealth, 90 S.W.2d 8, 9, 262 Ky. 206 
—Bennett v. Commonwealth, 194 S. 
W. 797, 175 Ky. 540. 

Mich.—People v. Culver, 273 N.W. 
455, 280 Mich. 223. 

Miss.—Humphreys v. State, 84 So. 
141, 122 Miss. 41. 

N.Y.—People v. Buzzi, 238 N.Y. 390, 
144 N.E. 653. 

People v. Tuscillo, 240 N.Y.S. 
588, 229 App.Div. 240, affirmed 175 
N.E. 306, 255 N.Y. 543. 

Ohio.— Corpus Juris cited in Mefford 
v. State, 13 Ohio App. 106, 107. 
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Pa.—Commonwealth v. Morrison, 118 
A.2d 258, 180 Pa.Super. 121, certio¬ 
rari denied 77 S.Ct. 31, 352 U.S. 823, 
1 L.Ed.2d 47. 

Tex.—Shepherd v. State, 171 S.W.2d 
120, 146 Tex.Cr. 8—Tyler v. State, 
167 S.W.2d 755, 145 Tex.Cr. 315— 
Hodges v. State, 299 S.W. 907, 108 
Tex.Cr. 210. 

Wash.—State v. Kosanke, 160 P.2d 
541, 23 Wash.2d 211. 

16 C.J. p 556 note 35. 

“One cannot be bound by the ac¬ 
tions of his friends or relatives in 
procuring false testimony, unless 
he in some way sanctioned same.” 
Tex.—Hodges v. State, 299 S.W. 907, 
909, 108 Tex.Cr. 210. 

Inference sufficient to connect ac¬ 
cused 

R.I.—State v. Esposito, 54 A.2d 1, 73 
R.I. 94. 

Conspiracy as foundation 

Evidence that third persons pro¬ 
cured or attempted to procure the 
absence of witnesses is admissible if 
accused was privy thereto, a founda¬ 
tion by proof sufficient, in the opin¬ 
ion of the trial judge, to establish 
prima facie the fact of conspiracy 
between the parties or proper to be 
laid before the jury as tending to 
establish the fact being required to 
be first laid. 

Ind.—Perfect v. State, 141 N.E. 52, 
197 Ind. 401. 

Consent or authority necessary 

(1) Evidence of attempt by some 
person other than accused to pro¬ 
cure witness to testify falsely in ac¬ 
cused’s behalf is incompetent, except 
on proof of authority, consent, or 
knowledge by accused. 

Okl.—Stuart v. State, 249 P. 159, 35 
Okl.Cr. 103. 

(2) Testimony as to witness' 
agreement in presence of accused to 
swear falsely as to statement by 
prosecutrix was inadmissible, in 
view of testimony that accused said 
nothing to induce agreement 
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part of a third person is inadmissible against accused 
if it did not occur in his presence, 31 * 5 and even if 
the activities of the third person were conducted 
in the presence of accused, they may not be shown 
in evidence if they were not authorized by him. 32 
Merely because the third person and accused are re- 
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lated is not sufficient to make the evidence of the 
activities of the third person admissible against 
accused, in the absence of a showing of some addi¬ 
tional connection between the activities of the third 
person and accused. 32 * 6 The activities of accused's 
spouse, 32 * 10 or attorney, 32 * 15 in concealing or de- 


Tex.—Hodges v. State, 299 S.VT. 907, 

108 Tex.Cr. 210. 

Absence of witnesses 

(1) Mere absence of state’s wit¬ 
nesses from trial should not be used 
against accused unless he was in¬ 
strumental in keeping them away. 
Tex.—Ayers v. State, 27 S.W.2d 540, 

115 Tex.Cr. 638. 

(2) In a homicide case, it was error 
to permit the sheriff to testify that 
certain women desired as witnesses 
had disappeared, and to show in con¬ 
nection with his testimony subpoenas 
for them, together with the sheriff’s 
return thereon stating that they 
could not be found, where there was 
nothing to show that accused had 
been instrumental in causing their 
disappearance. 

Tex.—Funk v. State, 208 S.W. 509, 

84 Tex.Cr. 402. 

Escape of witnesses 

In prosecution of superintendent 
of work farm for allegedly beating 
prisoner to death, evidence that two 
prisoners who could have given 
most damaging testimony against 
superintendent had been taken out 
to work on farm a day or so after 
beating, that they escaped, and that 
no effort had been made to secure 
their return, was held sufficiently to 
connect superintendent with escape 
so as to make such evidence admis¬ 
sible against superintendent. 

Wis.—Phllbrook v. State, 256 NW. 

779, 216 Wis. 206. 

Missing records 

Testimony that hotel register 
pages for dates on which accused 
registered were missing was held in¬ 
competent, without connecting ac¬ 
cused. 

Ark.—Griffin v. State, 289 S.W. 765, 

172 Ark. 606. 

Befnsal of witness to testify 

Testimony of an officer of his un¬ 
successful efforts to get brother of 
accused to testify for the state is 
not admissible as criminating evi¬ 
dence, since it might lead the jury 
to believe that witness thought his 
brother guilty or that accused was 
keeping him away. 

Tex.—Ogburn v. State, 257 S.W. 887, 

96 Tex.Cr. 339. 

Threats 

In a prosecution for liquor viola¬ 
tion, the admission of testimony that 
one of the witnesses and accused’s 
son, who was not a witness, threat¬ 
ened one of the state’s witnesses 
with death if she testified against 
accused, and tried to get her to leave 


I the state, was reversible error, there 
being no evidence connecting accused 
with the acts of his son. 

Tex.—Payne v. State, 249 S.W. 470, 

93 Tex.Cr. 595. 

i Other attempts by accused 
I (1) Attempt by accused’s asso- 
! elate to bribe mother of prosecuting 
witness, in statutory rape case, was 
held competent evidence, where ac¬ 
cused later assisted in similar at¬ 
tempt 

Colo.—De Bell v. People, 244 P. 600, 
79 Colo. 137. 

(2) Permitting witness to testify 
that friend of accused had promised 
witness a new suit of clothes If wit¬ 
ness would not appear at trial was 
not error where evidence showed 
that accused had tampered with the 
witness himself and had authorized 
friend's efforts. 

Tex.—Calloway v. State, 129 SW.2d 
646, 137 Tex.Cr. 405. 

31.5 Cal.—People v. Caruso, 345 P. 
2d 282, 174 C.A.2d 624—People v. 
Perez, 337 P.2d 539, 169 C.A.2d 
473—People v. Weiss, 327 P.2d 527, 
50 C.A.2d 535—People v. Kendall, 
244 P.2d 418, 111 C.A.2d 204, certio¬ 
rari denied Kendall v. People of 
State of California, 73 S.Ct. 176, 344 

U. S. 880, 97 L.Ed. 681—People v. 
Moore, 160 P.2d 857, 70 C.A.2d 
158. 

32. Cal.—People v. Dixon, 29 P. 504, 

94 C. 255. 

Ohio.—Corpus Juris cited iu Meflford 
v. State, 13 Ohio App. 106, 107. 

Preseuce and participation of ac¬ 
cused in effort is sufficient, even 
though he did no talking. 

Ala.—Ellis v. State, 127 So. 793, 23 
Ala.App. 406, certiorari denied 127 
So. 794, 221 Ala. 50. 

32.5 Cal.—People v. Perez, 337 P.2d 
539, 169 C.A.2d 473. 

After visit iu jail 

Fact that only shortly after visit¬ 
ing accused in jail, brother attempted 
to dispose of incriminating evidence 
sufficiently connected accused with 
activities of brother to make testi¬ 
mony as to attempted disposal ad¬ 
missible against accused. 

U.S— Jones v. U. S., C.A.Md., 262 F. 
2d 44, certiorari denied Princeler 

V. TJ. S., 79 S.Ct 886, 359 U.S. 971, 
3 L.Ed.2d 838, and 79 S.Ct. 887, 359 
U.S. 972, 3 L.Ed.2d 839. 

32.10 Cal.—People v. Kendall, 244 P. 
2d 418, 111 C.A.2d 204, certiorari 
denied Kendall v. People of State 
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f of California, 73 S.Ct. 176, 344 U.S. 
880, 97 L.Ed. 681. 

Ga.—Corbin v. State, 67 S.E.2d 478, 
84 Ga.App. 763. 

Wash.—State v. Kosanke, 160 P.2d 
541, 23 Wash.2d 211. 

Evidence irrelevant 

Testimony to effect that wife of 
accused tried to persuade prosecu¬ 
tion witness to leave jurisdiction was 
irrelevant where it was not shown 
to have been done at request of ac¬ 
cused or with his knowledge and 
consent, but admitting such evidence 
was not grounds for reversal where 
substantially same evidence was ad¬ 
duced by accused. 

Va.—McMillan v. Commonwealth, 50 
S.E.2d 428, 188 Va. 429. 

32.15 Ohio.—Mefford v. State, 13 
Ohio App. 106. 

Accused not present 
In liquor prosecution, permitting 
government prosecutor to question 
counsel of accused and government 
witness regarding signing statement 
in counsel’s office, giving rise to in¬ 
ference that counsel had attempted 
to tamper with witness, where ac¬ 
cused was not present, was error. 
U.S.—Irving v. U. S„ C.C.A.Ariz., 53 
F.2d 55. 

Bern oval of witness from state 

Admission of testimony showing 
that accused's attorney induced a 
witness to take other state’s wit¬ 
nesses out of the state to avoid tes¬ 
tifying was error, in the absence of 
proof that accused authorized or ap¬ 
proved it. 

Or.—State v. Stone, 226 P. 430, 111 
Or. 227. 

Concealing attorney’s naans 

Evidence that witness had been of¬ 
fered bribe by one of accused's at¬ 
torneys was competent, notwithstand¬ 
ing name of attorney was mistakenly 
suppressed, out of consideration for 
attorney, under agreement between 
both sides. 

U.S.—Di Carlo v. U. S., C.C.A.N.Y., 
6 F.2d 364. 

Instructing witness how to testify 
at Inquest 

In prosecution for causing anoth¬ 
er’s death by negligently operating 
automobile while intoxicated, admit¬ 
ting testimony that before coroner's 
inquest, accused told witness that his 
attorney had directed him to say- 
nothing about drinking beer, and that 
accused told witness to say nothing 
about such drinking, was not error. 
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stroying evidence, or in attempting to procure the 
absence of a witness may be shown in evidence 
against accused only if it is shown that accused 
was connected with such activities. Where two 
persons are accused of a crime, and testimony is 
introduced to show that one tried to induce a witness 
to testify falsely, and in his favor, such testimony is 
admissible, but only against the one who tried to 
induce the evidence. 32 - 20 

Competent evidence of innocent meaning or in¬ 
tention is admissible in explanation of testimony 
introduced to show attempts by accused to suppress 
the truth, 33 as is evidence contradictory of that of 
the prosecution regarding such attempts of ac¬ 
cused. 34 

Evidence may be admissible on behalf of accused 
that a witness needed for defense purposes is absent, 
and that accused had attempted to secure the pres¬ 
ence of such witness, 34 - 5 or that accused had tried 
to obtain a deposition from the missing witness. 34 - 10 


In behalf of state . Acts of the prosecuting wit¬ 
ness amounting to a suppression of evidence are 
irrelevant, 35 as are also attempts by police officers, 
or persons assisting in ascertaining the facts, to 
induce witnesses to give false testimony against ac¬ 
cused, 36 and threats and assaults of police officers 
and agents on accused, in an endeavor to obtain ev¬ 
idence or a confession from him, if no confession is 
obtained or used by the prosecution as evidence. 37 
Some courts, however, hold that it is error to ex¬ 
clude questions as to the conduct of the prosecution 
in seeking to induce a witness to suppress testi¬ 
mony or to volunteer improper testimony. 33 Ex¬ 
clusion of such threats is not error, however, where 
it does not appear to have affected the testimony of 
the witness adversely against accused, 30 although 
it has also been held that such evidence may be ad¬ 
mitted as bearing on the whole conduct of the of¬ 
ficers and the method of getting testimony. 40 

That a witness for accused was arrested immedi¬ 
ately after his testimony at a coroner's inquest is 


Colo.—Stevens v. People, 51 P.2d 
1022, 97 Colo. 559. 

32SS0 N.C.—State v. Minton, 68 S.E. 
2d 844, 234 N.C. 716, 31 A.L.R.2d 
682. 

33. Ala.—Dempsey v. State, 72 So. 
773, 15 Ala.App. 199. 

Evidence as to frame of mind of 
witness properly excluded 
Where prosecuting- witness had 
visited accused on several occasions 
before the trial, and claimed ac¬ 
cused was attempting to bribe him 
to leave the jurisdiction, while ac¬ 
cused claimed the witness was at¬ 
tempting to extort blackmail, evi¬ 
dence that on one occasion, when the 
witness was expected at accused’s 
home, accused had photographers 
present to take pictures showing the 
witness entering the house and 
leaving it, and also had a detective 
and stenographer to report the con¬ 
versation, although it would have 
shown accused’s suspicion of the 
witness* purpose, had no bearing on 
the witness’ frame of mind, and was 
properly excluded. 

Cal.—People v. Smith, 207 P. 51 8, 189 
C. 31. 

34. Wyo.—Thompson v. State, 283 
P. 151, 41 Wyo. 72. 

Setter of witness 

Witness* letter to accused, possi¬ 
bly indicating he wanted pay not to 
come to trial, was admissible as 
contradicting statement that accus¬ 
ed attempted to bribe him. 

Wyo.—Thompson v. State, supra. 

34£ Cal.—People v. Glancy, 299 P. 
2d 18, 142 OA.2d 669. 


34.10 Tex.—Price v. State, 229 S.W. 
2d 795, 154 Tex.Cr. 643. 

35. La.—State v. Atkins, 67 So. 926, 
136 La. 844. 

16 C.J. p 556 note 37. 

Befnsal to produoe documents 

Exclusion from evidence of letter 
from accused’s counsel, demanding 
that complaining witness produce 
documents relating to transactions 
with accused at trial for obtaining 
money by false pretenses, was not 
error, as its admission would have 
added nothing to accused’s defense. 
Me.—State v. Hume, 164 A. 198, 131 
Me. 458. 

36. Mass.—Commonwealth v. Min 
Sing, 88 N.E. 918, 202 Mass. 121. 
Cross-examination of prosecution 

witness as to what solicitor general 
tried to get witness to testify to 
was irrelevant and Immaterial. 

Ga.—Kryder v. State, 194 S.E. 890, 57 
Ga.App. 200. 

37. U.S.—Flowers v. TJ. S., C.C.A. 
Neb., 83 F.2d 78. 

R.I.—State v. Miller, 161 A. 222, 52 
R.I. 440. 

Wyo.—State v. Vines, 54 F.2d 826, 49 
Wyo. 212. 

Assaults by officers not witnesses 

U.S.—:Flowers v. U. S., C.C.A.Neb., 
83 F.2d 78. 

Admissibility to prove involuntary 
nature of confession see infra § 
836. 

38. Mich.—People v. Hall, 12 N.W. 
665, 48 Mich. 482, 42 Am.R. 477. 

Coercion essential 
Evidence as to preliminary exam¬ 
ination of witnesses by prosecuting 
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attorney and police officers was Im¬ 
material unless offered to establish 
coercion of witnesses. 

Idaho.—State v. Dowell, 276 P. 39, 47 
Idaho 457, 68 A.L.R. 1061. 

Consultation of prosecuting witness 
with counsel 

In prosecution for liquor law vio¬ 
lations, where principal defense was 
that of entrapment, refusal to per¬ 
mit those accused to cross-examine 
attorney as to whether he had dis¬ 
cussed with prosecuting witnesses 
what their testimony would be, par¬ 
ticularly concerning subject of en¬ 
trapment, was error. 

U.S.—Lewis v. U. S., C.C.A.Fla,, 4 F. 
2d 520. 

39. Colo.—Stevens v. People, 61 P. 
2d 1022, 97 Colo. 559. 

Confinement of witnesses 

Exclusion of testimony as to how 
long city police authorities kept ac¬ 
cused’s alibi witness in jail after 
accused's arrest was not error, 
where no confession or change of 
evidence was alleged or shown. 

Ala.—Goocher v. State, 149 So. 830, 
227 Ala. 337. 

40. Tex.—Finks v. State, 209 S.W. 
154, 84 Tex.Cr. 536. 

Beating 

Evidence that the sheriff and con¬ 
stable brutally beat accused’s cook 
in an endeavor to make her testify 
against him and that she was placed 
in jail without process, is admis¬ 
sible to show how the witness was 
treated and the attempt to force her 
to make statements which she said 
were untrue. 

Tex.—Finks v. State, supra. 
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not admissible in absence of an offer to prove threats 
against such witness by the authorities. 41 

When it is shown that articles which might be 
used as evidence are missing, testimony by a prose¬ 
cution witness as to what happended to the articles 
is relevant, 41 * 5 and where evidence of the destruc¬ 
tion of primary evidence has been introduced, the 
reason for the destruction may be explained. 42 

Failure of the prosecution to produce witnesses 
claimed to have been present at the time of the 
commission of the offense may be considered by the 
court on the question of the guilt or innocence of 
accused. 43 

§ 634. - Attempted Bribery of Juror 

Attempts by the accused to bribe or Influence Jurors 
are admissible against him. 

It is generally relevant for the prosecution to 
show that accused attempted to bribe 44 or in¬ 
fluence 44 * 5 the jurors; and evidence to this effect 
is generally admissible as tending to show con¬ 
sciousness of guilt; 44 * 10 but evidence of such an at¬ 
tempt by a third person is not admissible, unless 
accused is connected therewith. 45 

§ 635. - Conduct of Person Injured 

The conduct of the person Injured, subsequent to 
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the offense, is Irrelevant If not part of the res gestae, and 
efforts or a desire on the part of the Injured person to 
withdraw the charges or to dismiss the prosecution may 
not be shown. 

Where not a part of the res gestae, discussed infra 
§ 671, the conduct of the person injured, subsequent 
to the commission of the crime, is irrelevant, 46 and 
thus the fact that the injured person filed a civil 
action against accused is generally not admissible in 
evidence. 46 * 5 

Since, as may be seen supra §§41 and 42, condona¬ 
tion, ratification, or settlement by the person in¬ 
jured of the acts constituting the offense consti¬ 
tutes no defense, evidence thereof is irrelevant and 
inadmissible, 47 and testimony that the injured per¬ 
son attempted to withdraw the charges or tried to 
obtain a dismissal of the prosecution may be irrele¬ 
vant. 47 * 5 

§ 636. - Miscellaneous Matters 

Testimony as to various matters occurring since the 
commission of the offense may be relevant provided such 
evidence tends to Incriminate or exculpate the accused. 
Whether the refusal or willingness of the accused to take 
tests may be shown generally depends on whether the 
results of such tests would be admissible. 

Dependent on whether or not the evidence of¬ 
fered tends to incriminate or exculpate accused, 
various matters occurring after the offense have 


41. Colo.—Stevens v. People 51 P. 
2d 1022, 97 Colo. 559. 

41.5 N.C.—State v. Sutton, 34 S.E.2d 
195, 225 N.C. 332. 

42. U.S.—McDonald v. IT. S., C.C.A. 
Minn., 89 F.2d 128, certiorari de¬ 
nied 57 S.Ct. 925, 301 U.S. 697, 81 
L.Ed. 1352, rehearing: denied 58 S. 
Ct. 4, 302 U.S. 773, 82 L.Ed. 599. 

43. N.Y.—People v. Edwards, 180 
N.Y.S. 631. 

44. Neb.—Corpus Juris cited in 

Flannigan v. State, 249 N.W. 609, 
611, 125 Neb. 163. 

16 C.J. p 556 note 40. 

44.5 Cal.*—People v. Blau, 294 P.2d 
1047, 140 C.A.2d 193, certiorari de¬ 
nied Blau v. People of State of 
California, 77 S.Ct. 58, 352 U.S. 837, 
1 L.Ed.2d 55. 

44.10 Cal.—People v. Blau, 294 P.2d 
1047, 140 C.A.2d 193, certiorari de¬ 
nied Blau v. People of State of Cali¬ 
fornia, 77 S.Ct. 58, 352 U.S. 837, 
1 L.Ed.2d 55. 

45. Ky.—Turpin v. Commonwealth, 
130 S.W. 1086, 140 Ky. 294, 140 
Am.S.R. 378, 30 L.R.A.,N.S., 794. 

40. Ala.—Glover v. State, 148 So. 
160, 25 Ala.App. 423, certiorari de¬ 
nied 148 So. 161, 226 Ala. 578. 


Ga.—Smith v. State, 82 S.E.2d 507, 
210 Ga. 713. 

16 C.J. p 556 note 46. 

Declarations of person injured see 
infra §§ 740-745. 

As hearing 1 on punishment 

Conversation had by accused’s 
wife with police officers, when she 
went to arrest accused for assault, 
would not be admissible on the the¬ 
ory that the court used it in refer¬ 
ence to graduating the punishment 
or assessing the penalty. 

Tex.—Hays v. State, 206 SW. 941, 
84 Tex.Cr. 349. 

Friendly relationship between per¬ 
son assaulted and accused 

Mich.—People v. Haggai, 52 N.W. 2d 
186, 332 Mich. 467. 

46.5 Colo.—Emerick v. People, 136 
P.2d 668, 110 Colo. 572. 

47. Kan.—State v. Dye, 83 P.2d 113, 
148 Kan. 421. 

Receipt for money in larceny case 

In prosecution, for larceny of 
three thousand dollars, wherein ac¬ 
cused’s defense was that prosecut¬ 
ing witness had loaned him money 
in question rather than that he had 
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taken it from her pocket book as 
testified by her, court did not err to 
excluding a receipt executed by 
prosecuting witness after alleged 
larceny for assignment by accused 
of an oil and gas lease to prosecut¬ 
ing witness with provision for reas¬ 
signment on payment of the three 
thousand dollars “borrowed,’' since 
evidence introduced to show a com¬ 
promise, settlement, or ratification 
made by the party directly injured 
by a major offense charged will not 
constitute a bar to conviction and 
punishment for the commission of a 
public crime or wrong. 

Kan.—State v. Dye, supra. 

Government agency ratifying fraud 
In prosecution for defrauding gov¬ 
ernmental agency, evidence as to at¬ 
tempt by agency to ratify the alleged¬ 
ly fraudulent transaction was Irrele¬ 
vant and inadmissible. 

Md.—Piracci v. State, 115 A.2d 262, 
207 Md. 499. 

47.5 Tex.—Tyler v. State, 167 S.W. 
2d 755, 145 Tex.Cr. 315. 

No desire to prosecute by owner of 
stolen property 

Ky.—Martin v. Commonwealth, 266 
S.W.2d 663. 
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been held to be admissible 48 or not admissible 48 in 
evidence. 

Efforts of one accused of crime to obstruct justice 
in the case is relevant and always admissible against 
him. 50 After a crime has been committed, any 
attempt by a person who is subsequently accused 


of the crime to mislead the investigating officers is 
generally relevant and admissible, 50 * 5 and any at¬ 
tempt by such person to obstruct an investigation 
of an issue is relevant on the trial of such issue. 50 * 10 
Statements made by accused to the investigating offi¬ 
cers, 5 °* 15 particularly "where such statements are 
inconsistent, contradictory, or false, 50 * 20 are gen- 


43. Conspiracy In assault case 

Payments by W, after committing 
an assault, to S, -who drove W to 
and from the place of assault, are 
admissible, when considered with 
other evidence In the case, as a link 
in the chain of circumstances to 
prove that accused was at the bot¬ 
tom of a conspiracy pursuant to 
which the assault was committed. 
Ind.—Bush v. State, 128 N.E. 443, 189 
Ind. 467. 

Circumstances of shooting 

In homicide case, witness was 
properly allowed to testify that he 
heard a shot and found deceased ly¬ 
ing on ground, and that deceased 
made replies to his questions as an 
act of witness in connection with 
his procuring information and tele¬ 
phoning police. 

Conn.—State v. Perretta, 105 A. 690, 
93 Conn. 328. 

Experiment 

Expert witness* testimony that he 
had been employed by sheriff to 
make described experiment with gun 
found in accused's possession after 
homicide were not erroneously ad¬ 
mitted. 

Tex.—Kent v. State, 50 S.W.2d 817, 
121 Tex.Cr. 396. 

Explaining loss of weight 

Cross-examination of accused’s 
brother, who testified that accused 
had lost weight, as to how much of 
time in last year he was in jail, was 
proper. 

Mo.—State v. Nasello, 30 S.W.2d 132, 
325 Mo. 442. 

Subsequent performances of immoral 
1 drama 

Exclusion of testimony of wit¬ 
nesses as to what they saw and 
heard at performances subsequent 
to indictment for production of im¬ 
moral drama would have been error, 
where evidence showed that subse¬ 
quent performances were same as 
those covered by indictment. 

N.T.—People v. Weinberger, 146 N.E. 
434, 239 N.Y. 307. 

Admissibility of matters after offense 
generally see supra § 623. 

43. On behalf of accused 

(1) Where prosecution for obtain¬ 
ing money from a corporation by 
false pretenses was based on an 
assignment of a certain contract to 
the corporation, the subsequent acts 
of accused in relation to other simi¬ 
lar contracts assigned to the cor¬ 
poration were not admissible. 


Cal.—People v. Steffner, 227 P. 690, 

67 C.A. 1. 

(2) Where accused claimed she was 
coerced in forging check, evidence 
that after signing check codefend¬ 
ant struck her was properly exclud¬ 
ed. 

Cal.—People v. Sanders, 256 P. 251, 

82 C.A. 778. 

(3) Evidence, in murder prosecu¬ 
tion, that accused had been taken to 
morgue, shown victim’s body and 
questioned there, was properly ex¬ 
cluded, where state offered no state¬ 
ments of accused made at morgue. 
Me.—State v. Cloutier, 186 A. 604, 134 

Me. 269. 

(4) Testimony that accused's wife 
took his glasses to him while in jail 
was incompetent in liquor prosecu¬ 
tion. 

Tex.—Northington v. State, 279 S. 

W. 820, 103 Tex.Cr. 84. 

(5) Where it was contended that 
an abortion was performed in Rhode 
Island and the woman died in Massa¬ 
chusetts, and the prosecution was in 
Rhode Island, questions propounded 
to husband of deceased as to what 
Massachusetts officers did and said 
to him, and any immunity promised 
him, were not probative of any issue 
at trial, in absence of any showing 
that questions were for impeachment 
purposes. 

R.I.—State v. Lorenzo, 48 A.2d 407, 72 

R.I. 175, reargument denied 49 A. 

2d 316, 72 R.I. 175. 

(6) Where accused was tried sep¬ 
arately on information charging him 
and another with larceny, and other 
accused had pleaded guilty but had 
moved to change plea to not guilty, 
on trial of accused evidence was in¬ 
admissible as to motion by other ac¬ 
cused to change plea to not guilty. 
Wash.—State v. Van Brunt, 154 P.2d 

606, 22 Wash.2d 103. 

(7) At trial of one jointly charged 
with several others with commission 
of a crime, evidence is inadmissible 
that there were no further proceed¬ 
ings against one of the other accused 
persons, where testimony has been j 
given that such other accused person 
is dead. 

Tex.—Smith v. State, 135 S.W.2d 494, 

138 Tex.Cr. 219. 

In. connection with extradition 

Evidence of number of trips sher¬ 
iff was compelled to make in order to 
force accused's return from another 


state for trial, and of accused’s fail¬ 
ure to interrupt or correct his attor¬ 
ney in extradition proceedings, and of 
his facial expression during certain 
testimony, was inadmissible. 

Ky.—Coleman v. Commonwealth, 265 
S.W. 1, 204 Ky. 652. 

Place others served with warrant 
Refusing witness permission to an¬ 
swer as to where he and others were 
first served with warrant charging 
them as aiders and abettors in homi¬ 
cide was held not erroneous on 
ground that answer would show that 
prosecution was not commenced un¬ 
til officers found bullet hole in auto¬ 
mobile, where officers’ failure to get 
true facts until examining trial 
threw no light on controversy. 

Ky.—Burke v. Commonwealth, 66 S. 

W.2d 21, 252 Ky. 34. 

Method of inflicting death penalty 
Where accused pleaded guilty to 
murder in the first degree, excluding 
evidence including a motion picture 
to show how the death penalty is 
administered was not error where 
the jury were instructed that punish¬ 
ment of death is inflicted by means 
of lethal gas. 

Cal.—People v. Moya, 350 P.2d 112, 3 
CaLRptr. 360. 

50. Ala.—Holmes v. State, 199 So. 
736, 29 Ala.App. 594—Dickerson v. 
State, 111 So. 190, 21 Ala.App. 631 
—Buckley v. State, 98 So. 362, 19 
Ala.App. 508. 

Ill.—People v. Bloom, 18 N.E.2d 197, 
370 Ill. 144. 

50.5 Cal.—People v. Weatherford, 
178 P.2d 816, 78 C.A.2d 669. 

50.10 Ill.—People v. Gambony, 83 
N.E.2d 321, 402 Ill. 74. 

50.15 Implausible attempts to avoid 
effect of evidence 

Mass.—Commonwealth v. Bonomi, 
140 N.E.2d 140, 335 Mass. 327. 

50.20 U.S.—U. S. v. Simone, C.A.N.Y., 
205 F.2d 480—Andrews v. U. S., C. 
C.A.Ga., 157 F.2d 723, certiorari de¬ 
nied 67 S.Ct 771, 330 U.S. 821, 91 
L.Ed. 1272. 

IT. S. v. Anthony, D.C.Pa., 145 F. 
Supp. 323. 

Cal.—People v. Proctor, 337 P.2d 93, 
169 C.A.2d 269—People v. Rumley, 
222 P.2d 913, 100 CA..2d 6—People 
v. Reingold, 197 P.2d 175, 87 C.A. 
2d 382—People v. Roche, 121 P.2d 
865, 49 C.A.2d 459. 

Mass.—Commonwealth v. Bonomi, 140 
N.E.2d 140, 335 Mass. 327. 
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erally relevant, usually on the theory that they in¬ 
dicate a consciousness of guilt. 60 - 2 * An attempt 
by accused to place the blame for a crime on another 
person may be relevant. 60 - 30 Evidence of the con¬ 
duct of police officers during their investigation of 
the crime may be relevant. 50 - 35 


As tending to show consciousness of guilt, state¬ 
ments by accused which are false, contradictory, 
or inconsistent are generally relevant, 50 - 40 and the 
law is well established that such statements are 
relevant when made by accused for the purpose of 
misleading or warding off suspicion. 51 It is gen- 


Pa.—Commonwealth v. Lowry, 98 A. 
2d 733, 374 Pa. 594, certiorari de¬ 
nied Lowry v. Commonwealth of 
Pennsylvania, 74 S.Ct. 479, 347 U.S. 
914, 98 L.Ed. 1070. 

Utah.—State v. Erwin, 120 P.2d 285, 
101 Utah 365. 

Inconsistent with accused’s testimony 
at trial 

Cal.—People v. Walker, 221 P.2d 287, 
99 C.A.2d 238. 

Deception and falsehood as to mat¬ 
ters or facts under investigation are 
relevant and admissible. 

Cal.—People v. Leach, 336 P.2d 573, 
168 C.A.2d 463—People v. Loar, 333 
P.2d 49, 165 C.A.2d 765—People v. 
Stanley, 327 P.2d 973, 162 C.A.2d 
416—People v. Farrell, 236 P.2d 424, 
107 C.A.2d 25. 

50.25 U.S.—U. S. v. Simone, C.A.N. 
Y., 205 F.2d 480. 

U. S. v. Anthony, D.C.Pa., 145 F. 
Supp. 323. 

Cal.—People v. Leach, 336 P.2d 573, 
168 C.A.2d 463—People v. Loar, 333 
P.2d 49, 165 C.A.2d 765—People v. 
Stanley, 327 P.2d 973, 162 C.A.2d 
416—People v. Farrell, 236 P.2d 424, 
107 C.A.2d 25—People v. Rumley, 
222 P.2d 913, 100 C.A.2d 6—Peo¬ 
ple v. Walker, 221 P.2d 287, 99 
C.A.2d 238—People v. Roche, 121 
P.2d 865, 49 C.A.2d 459. 

Mass.—Commonwealth v. Bonomi, 
140 N.E.2d 140, 335 Mass. 327. 

Guilty conscience 

In prosecution of mother and son 
for murder of husband and father, 
who was shot by son, conflicting 
statements made by wife shortly aft¬ 
er shooting reflecting mental proc¬ 
esses of a person possessed of a 
guilty conscience seeking to divert 
suspicion and to exculpate herself, 
were substantive evidence of sub¬ 
stantial probative force, tending to 
show consciousness of guilt. 

N.C.—State v. Redfern, 98 S.E.2d 322, 
246 N.C. 293. 

Indicatory of guilt 

False or contradictory statements 
by accused are admissible since jury 
may infer therefrom that they were 
made with intent to divert suspicion 
or to mislead police or other authori¬ 
ties, or to establish an alibi or inno¬ 
cence, and hence are indicatory of 
guilt. 

Pa.—Commonwealth v. Bolisb, 113 
A.2d 464, 381 Pa. 500. 

50.30 Mass.—Commonwealth v. Bon- 
. omi, 140 N.E.2d 140, 335 Mass. 327. 


—Commonwealth v. Gettigan, 148 
N.E. 113, 252 Mass. 450. 

Proposal that another assume re¬ 
sponsibility 

Accused's proposal that another 
take responsibility was relevant as 
effort to obstruct justice. 

Ala.—Dickerson v. State, 111 So. 190, 
21 Ala.App. 631. 

Casting suspicion on Innocent person 

Evidence that after commission of 
the crime accused tried to concoct 
a scheme by which authorities would 
be led to suspect that some inno¬ 
cent person had committed the crime 
comes within same classification as 
flight, which gives jury right to con¬ 
sider whether actions of accused 
were attributable to, and controlled 
by, consciousness of guilt or fear of 
consequences. 

Ill.—People v. Simmons, 95 N.E.2d 
477, 407 Ill. 417. 

50.35 Ala.—Blackmon v. State, 22 
So.2d 29, 246 Ala. 675. 

50.40 Cal.—People v. Porter, 233 P. 
2d 102, 105 C.A.2d 324—People v. 
Kittrelle, 227 P.2d 38, 102 C.A.2d 
19. 

Ky.—Brown v. Commonwealth, 275 
S.W.2d 928. 

Exculpatory statements made by 
defendants to witness were admissi¬ 
ble when presented by prosecution ! 
for the purpose of showing their fal¬ 
sity, and the fact that they did not 
form part of the res gestae was of 
no importance. 

La.—State v. Roshto, 62 So.2d 268, 
222 La. 185. 

51. U.S.—Seeman v. U. S., C.C.A. 
Tex., 96 F.2d 732, certiorari denied 
59 S.Ct. 80, 305 U.S. 620, 83 L.Ed. 
396. 

U. S. v. Anthony, D.C.Pa., 145 F. 
Supp. 323. 

Cal.—People v. Proctor, 337 P.2d 93, 
169 C.A.2d 269—People v. Rumley, 
222 P.2d 913, 100 C.A.2d 6—People 
v. Cullen, 221 P.2d 1016, 99 C.A.2d 
468—People v. Walker, 221 P.2d 
287, 99 C.A2d 238—People v. Rein¬ 
gold, 197 P.2d 175, 87 C.A.2d 382- 
People v. Turner, 195 P.2d 809, 86 
C.A.2d 791—People v. Amaya, 112 
P.2d 942, 44 C.A2d 656—People v. 
Miller, 66 P.2d 448, 19 C.A.2d 708- 
Corpus Juris cited in People v. 
Singh, 28 P.2d 416, 418, 136 C.A 233 
—People v. Zabriski, 26 F.2d 511, 
135 C.A. 169—People v. Sampsell, 
286 P. 434, 104 C.A. 431, certiorari 
denied Sampsell v. People of State 
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of California, 50 S.Ct. 468, 281 U. 
S. 703, 74 L.Ed. 1172—People v. 
Peccole, 268 P. 473, 92 C.A. 470. 
Colo.—Walker v. People, 248 P.2d 
287, 126 Colo. 135. 

Idaho.—State v. Mundell, 158 P.2d 
818, 66 Idaho 297—State v. Boykin, 
234 P. 157, 40 Idaho 536. 

Ind.—Davidson v. State, 187 N.E. 376, 
205 Ind. 564. 

Mass.—Commonwealth v. Spezzaro, 
146 N.E. 3, 250 Mass. 454. 

Mich.—People v. Lewis, 249 N.W. 
451, 264 Mich. 83. 

N.H.—Corpus Juris cited in State v. 

Thorp, 171 A. 633, 638, 86 N.H. 501. 
N.C.—State v. Yearwood, 101 S.E. 
513, 178 N.C. 813—State v. Spencer, 
97 S.E. 155, 176 N.C. 709. 

Or.—State v. La Plant, 42 P.2d 158, 
149 Or. 615. 

Pa.—Commonwealth v. Karmendl, 
195 A. 62, 328 Pa. 321. 

Tex.—Brown v. State, 51 S.W.2d 616, 

121 Tex.Cr. 528. 

Utah.—State v. Erwin, 120 P.2d 285, 
101 Utah 365. 

Vt.—State v. Stacy, 160 A. 257, 104 
Vt. 379, motion denied 160 A. 747, 
104 Vt. 379. 

16 C.J. p 550 note 92. 

"The fabrication of false and con¬ 
tradictory accounts by an accused 
criminal, for the sake of diverting 
inquiry or casting off suspicion, is a 
circumstance always indicating 
guilt.” 

Pa.—Commonwealth v. Homeyer, 94 
A.2d 743, 747, 373 Pa. 150—Com¬ 
monwealth v. Lettrich, 31 A.2d 155, 
156, 346 Pa. 497—Commonwealth 
v. Jones, 146 A. 905, 907, 297 Pa. 
326—Commonwealth v. Spardute, 

122 A. 161, 163, 278 Pa. 37. 

Before grand jury 

Evidence that accused testified 
falsely before grand jury as to rele¬ 
vant circumstances was held admis¬ 
sible. 

Cal.—People v. Sampsell, 286 P. 434, 
104 C.A. 431, certiorari denied 
Sampsell v. People of State of Cal¬ 
ifornia, 50 S.Ct. 468, 281 U.S. 763, 
74 L.Ed. 1172. 

As to possession of weapon 

Evidence of purchase of revolver 
and cartridges was admissible, where 
accused charged with murder de¬ 
nied purchase but asserted that 
cartridges found had been bought at' 
time before they were on market. 
Vt.—State v. Stacy, 160 A. 257, 104 
Vt. 379, motion denied 160 A. 747* 
104 Vt. 379. 
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orally relevant to show that accused gave false 
explanations, 51 - 5 or asserted a false alibi, 51 * 10 and, 
as manifesting consciousness of guilt, contradictory 
statements by accused as to his whereabouts at a time 
immediately after the commission of the crime may 
be shown, 51 * 15 as may be a false denial of the pos¬ 
session of incriminating evidence. 51 * 20 

Efforts to assist prosecution . Evidence offered 
on behalf of accused tending to show that after he 
had been apprehended for the crime with which he 
is charged he had assisted the government or an 
agent of the government has been held to be ir¬ 
relevant. 51 * 25 

Threats against or by prosecuting attorney. 
Threats made against the prosecuting attorney by 
accused should not be used as evidence, until it has 
been made clear and certain that they were made to 
prevent the prosecutor from bringing him to trial for 
the crime with which he is charged. 52 Testimony 
by accused that after he had testified before the 
grand jury he was threatened by the prosecuting 
attorney may be inadmissible as irrelevant to the 
issues of the case. 52 * 5 

Whereabouts of accused generally. The where¬ 


abouts 53 or movements 53 * 5 of accused, and his com¬ 
ings and goings, 54 subsequent to the commission of 
the offense and up to the time of his arrest, are 
generally admissible; and where evidence of this 
character is introduced by the state, accused has a 
right to rebut it. 55 

A visit by accused to the home of a witness may 
be shown where the circumstances were such as to 
make the visit inconsistent with innocence. 56 

Where the state has offered no evidence of flight 
or concealment, testimony by accused as to his 
whereabouts prior to his arrest is inadmissible. 57 

Physical and menial condition of accused . It may 
be relevant to show the physical condition of ac¬ 
cused shortly after the commission of the crime, 57 * 5 
and it may be relevant to show a change in the 
physical condition of accused since the commission 
of the offense. 57 * 10 If the state of mind of the 

perpetrator of a crime at the time of the perpetra¬ 
tion of the crime is an issue, evidence tending to 
show the state of mind of accused subsequent to 
the commission of the crime may be of probative 
value in establishing state of mind at the time of the 
alleged criminal act, 57 * 15 provided such evidence 


513 Cal.—People v. Ames, 312 P.2d 
1111, 151 C.A.2d 714, certiorari de¬ 
nied Ames v. State of California, 
78 S.Ct. 264, 355 U.S. 891, 2 L.Ed. 
2d 190—People v. Megladdery, 106 
P.2d 84, 40 CA.2d 748. 

Fla.—Douglas v. State, 89 So.2d 659. 
N.Y.—People v. Leyra, 134 N.E.2d 
475, 1 N.Y.2d 199, 151 N.Y.S.2d 658. 
51J.0 D.C.—Harvey v. U. S., 215 F. 

2d 330, 94 U.S.App.D.C. 303. 

Fla,—Douglas v. State, 89 So.2d 659. 
N.C.—State v. Smith, 11 S.E.2d 165, 

♦1 © vp o©4, 

N.Y.—People v. Leyra, 134 N.E.2d 
475, 1 N.Y.2d 199, 151 N.Y.S.2d 658. 
51.15 N.H.—State v. Burley, 57 A-2d 
618, 95 N.H. 77. 

Me.—State v. Hume, 78 A.2d 496, 146 
Me. 129. 

5130 N.H.—State v. Burley, 57 A.2d 
618, 95 N.H. 77. 

5135 Tex.—Gouse v. State, 286 S.W. 
2d 152, 162 Tex.Cr. 422. 

52. Ohio.—Gawn v. State, 13 Ohio 
Cir.Ct. 116, 7 Ohio Cir.Dec. 19. 

523 U.S.—U. S. v. Lieblich, C.A.N. 
Y., 246 F.2d 890, certiorari denied 
Lieblich v. U. S., 78 S.Ct. 271, 355 
U.S. 896, 2 L.Ed.2d 194. 

53. Ala.—Cooley v. State, 62 So. 292, 
7 AlaApp. 163. 

Ariz.—Corpus Juris quoted la Ramir¬ 
ez v. State, 103 P.2d 459, 462, 55 
Ariz. 441. 

Mo.—Corpus Juris cited in State v. 
Craft, 126 S.W.2d 177, 180, 344 Mo. 
269. 


Presence near scene of crime 

In prosecution for larceny, where, 
it was shown that a state’s witness 
home was near the scene of th€ 
crime, testimony as to whether ac¬ 
cused had been at witness’ house 
about a certain time was competent. 
Ala.—English v. State, 72 So. 292, 14 
AlaApp. 636. 

533 Hiding from bloodhounds 

Tex.—Lomax v. State, 176 S.W.2d 
752, 146 Tex.Cr. 531. 

54. Ariz.—Corpus Juris quoted ir 

Ramirez v. State, 103 P.2d 459. 
462. 55 Ariz. 441. 

Iowa.—State v. Norman, 113 N.W. 

340, 135 Iowa 483. 

16 C.J. p 551 note 4. 

Evidence of flight see infra § 625. 

55. Ala.—Cooley v. State, 62 So 
292, 7 Ala.App. 163. 

Ariz.—Corpus Juris quoted In Ramir¬ 
ez v. State, 103 P.2d 459, 462, 55 
Ariz. 441. 

Mo.—State v. Craft, 126 S.W.2d 177, 
180, 344 Mo. 269. 

56. Tex.—Decker v. State, 124 S.W. 
912, 58 Tex.Cr. 159. 

57. N.M.—State v. Stewart, 231 P. 
692, 30 N.M. 227. 

573 Cal.—People v. Brown, 249 P. 
2d 295, 114 CA.2d 7. 

Accused drunk, abusive, and cursing 

Tex.—Caviness v. State, 200 S.W.2d 
1017, 150 Tex.Cr. 296. 

492 


57.10 Removal of hair during trial 

Where identity of perpetrator of 
crime was in issue, and testimony 
was adduced by prosecution that per¬ 
petrator had hair on back of his 
hands, and it was shown that at time 
of trial back of hands of accused 
were free of hair, it was relevant to 
show that a substance was readily 
available that quickly removed hair, 
that substance had been purchased 
during trial, and that accused had 
applied it to hands. 

Ga.—Randall v. State, 36 S.E.2d 450, 
73 Ga.App. 354, certiorari denied 
67 S.Ct. 72, 329 U.S. 749, 91 L.Ed. 
645. 

Evidence of infection destroyed by 
penicillin 

In prosecution for rape where it 
was contended victim was virgin pri¬ 
or to rape, and after rape gonorrhea 
infection in victim was found, and 
accused adduced testimony that phys¬ 
ical examination of him disclosed no 
gonorrhea infection, it was relevant 
to show that if penicillin was ad¬ 
ministered to accused prior to phys¬ 
ical examination no trace of infec¬ 
tion would be found. 

Cal.—People v. Brown, 249 P.2d 295, 
114 C.A.2d 7. 

57.15 U.S.—U. S. v. Stoehr, CA.Pa., 
196 F.2d 276, 33 A.L.R.2d 836, cer¬ 
tiorari denied 73 S.Ct. 28, 344 U.S. 
826, 97 L.Ed. 643. 

Mass.—Commonwealth v. Sheppard, 
48 N«E.2d 630, 313 Mass. 590, cer- 
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does not unduly entangle the issues or tend to con¬ 
fuse the jury. 57 - 20 Thus, while the state of mind 
of accused after the commission of an offense may 
be relevant, 57 * 25 it is not always relevant, and tes¬ 
timony as to remorse or regret expressed by accused 
for committing the criminal act, 57 - 30 or testimony 
as to absence of remorse, 57 * 35 may be irrelevant. 

Condition of clothes of accused. Evidence is rel¬ 
evant to show the condition of the clothing of ac¬ 
cused after the commission of the crime. 58 Evi¬ 
dence on behalf of accused as to the condition of 
his clothing subsequent to his arrest to rebut prosecu¬ 
tion as to its condition at the time of the arrest 
is inadmissible without proof that the condition 
was the same on both occasions. 59 

Physical condition of inanimate object. Where 
the condition of an inanimate object at the time the 
object was used in the performance of an act charged 
as an offense is in issue, and evidence is introduced 
to show the subsequent condition of the object, but 
no evidence is introduced to show that the subse¬ 
quent condition existed at the time the act occurred, 
and continued to exist, the question as to the rele¬ 
vancy of such evidence is presented. 59 * 5 

Finding or possession of property. Evidence is 
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relevant to show that property owned by accused 
was found at or near the place of the crime within 
a reasonable time after its commission. 60 It is also 
relevant to show that accused or an accomplice had 
money or other property in his possession which 
was the fruit of the crime, 61 or related thereto. 62 
In a prosecution involving the illegal sale of prop¬ 
erty, evidence that accused was found in possession 
of marked money used by a government agent in 
making the purchase is relevant. 62 * 5 

On the other hand, evidence of the finding in the 
possession of accused of property not shown to have 
any connection with the crime, 63 or of the finding 
near the scene of the crime shortly after its com¬ 
mission of an article of personal adornment not 
shown to be connected with accused, is irrelevant. 64 
In a prosecution where transporting a substance was 
the gist of the crime, evidence is relevant that traces 
of the substance were found in accused’s car, and 
that a package of the substance was found along 
the route the car traveled. 64 - 5 

In the case of crimes having pecuniary gain as 
the usual motive, evidence of the sudden acquisi¬ 
tion of money by accused is admissible, even though 
the source thereof is not traced, 65 and where a 


tiorari denied 63 S.Ct. 1450, 320 U. 
S. 213, 87 L.Ed. 1850. 

57.20 U.S.—U. S. v. Stoehr, C.A.Pa., 
196 F.2d 276, 33 A.LJR.2d 836, cer¬ 
tiorari denied 73 S.Ct. 28, 344 U.S. 
826, 97 L.Ed. 643. 

57.25 Evidence admissible but of 
little corroborative value 
Ill.—People v. Matu, 126 N.E.2d 403, 
5 Ill.App.2d 677. 

57.30 Sorrow and regret for acci¬ 
dent causing death. 

Tex.—McCarthy v. State, 218 S.W.2d 
190, 153 Tex.Cr. 149. 

57.35 N.C.—State v. Gardner, 46 S. 
E.2d 824, 228 N.C. 567. 

58. Tex.—Baines v. State, 66 S.W. 
847, 43 Tex.Cr. 490. 

16 C.J. p 550 note 94. 

After escape from arrest 
Accused’s escape from officers aft¬ 
er arrest on liquor charge, and sub¬ 
sequent flight having been shown 
without dispute, question to sheriff 
as to condition of accused’s clothes 
when sheriff saw him was relevant. 
Ala.—Carmack v. State, 125 So. 902, 
23 Ala.App. 368, certiorari denied 
125 So. 903, 220 Ala. 511. 

59. Ga.—Tinsley v. State, 118 S.E. 
765, 30 Ga.App. 638. 

59.5 Condition of brakes 
Where the condition of the brakes 
of a motor vehicle at or prior to a 
collision is in issue, and evidence is 
tendered of an examination of the 


vehicle after the collision which dis¬ 
closed that the brakes were then in 
a defective condition, such evidence 
would tend to prove only the condi¬ 
tion of the brakes at the time the 
examination was made, and would he 
entirely lacking in probative value 
as to the inadequacy of the brakes 
preceding the collision. 

Ind.—Turrell v. State, 51 N.E.2d 359, 
221 Ind. 662. 

60. Ala.—Thornton v. State, 21 So. 
356, 113 Ala. 43, 59 Am.S.R. 97. 

16 C.J. p 550 note 96. 

Admission of property in evidence 
see infra § 710. 

Weapons see supra § 611. 

As preliminary to offer of property 
in evidence 

Testimony of finding cloth claimed 
to have been used after intercourse 
as preliminary to its offer in evi¬ 
dence was not erroneous. 

Cal.—People v. McAfee, 255 P. 839, 
82 C~A. 389. 

61. Cal.—People v. Reingold, 197 P. 
2d 175, 87 C.A.2d 382—People v. 
Schumann-Heink, 288 P. 838, 106 
CA 81. 

N.J.—Corpus Juris Secundum cited 

tn State v. Grillo, 93 A.2d 328, 333, 
11 N.J. 173, certiorari denied 73 S. 
Ct. 1123, two cases, 345 U.S. 976, 
97 L.Ed. 1391. 

16 C.J. p 550 note 97. 

62. Tex.—Sargent v. State, 258 S.W. 
170, 96 Tex.Cr. 385. 
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Stolen property in assault case 

In a prosecution for assault with 
a pistol by one discovered by prose¬ 
cuting witness in the act of stealing 
chickens from the latter’s chicken 
house, officers’ testimony as to find¬ 
ing one of the chickens on accused’s 
premises was admissible as against 
the objection that the transaction 
was not in accused’s presence and 
hearing. 

Tex.—Sargent v. State, supra. 

62.5 U.S.—Sun B Lee v. U. S., CA. 
Cal., 245 F.2d 322. 

63. N.Y.—People v. Smilie, 103 N.Y. 
S. 348, 118 App.Div. 611. 

64. Ga.—Field v. State, 55 S.E. 502, 
126 Ga. 571. 

64 J5 U.S.—Ketchum v. U. S., CA 
Tex., 259 F.2d 434, certiorari de¬ 
nied 79 S.Ct. 594, 359 U.S. 917, 3 
L.Ed.2d 578, rehearing denied 79 
S.Ct. 741, 359 U.S. 956, 3 L.Ed.2d 
764. 

65. U.S.—U. S. v. Jackskion, C.CA 
N.Y., 102 F.2d 683, 123 A.L.R. 116, 
certiorari denied Jackskion v. U. 
S., 59 S.Ct. 1032, 307 U.S. 635, 83 
L.Ed. 1517. 

Cal.—People v. Gardner, 274 P.2d 
908, 128 CA.2d 1. 

Mass.—Commonwealth v. Locke, 157 
N.E.2d 233, 338 Mass. 682. 

Ohio.—State v. Nevius, 71 N.E.2d 
258, 147 Ohio St. 263, certiorari de¬ 
nied 67 S.Ct. 1521, 331 U.S. 839, 91 
L.Ed. 1851. 
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particular denomination of money was taken in 
the crime, possession by accused of this particular 
denomination of money in an appreciable quantity 
may be shown. 65 - 5 

Evidence regarding articles found in accused’s 
possession after commission of the crime is admis¬ 
sible only if establishing a fact in issue or corrob¬ 
orating direct evidence in the case. 66 

Accused may show that property sent to the po¬ 
lice the day after commission of the offense was 
for another purpose than restoration of the proceeds 
of the cime. 67 

Transfer of property. It is proper to show that 
accused has transferred his property to avoid the 
result of the indictment. 66 

Prior or preliminary proceedings . Evidence as to 
prior or preliminary proceedings had after the com¬ 
mission of the offense but having no relevancy to 
the issues in the case is inadmissible. 68 - 5 Thus, it 
has been held that the fact that the court ordered an 
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inquest to investigate the charge against accused, at 
the application of the state’s attorney, 69 or the fact 
that accused asked for 70 or waived a preliminary 
examination, 71 or offered no evidence thereon, 72 
or that accused was held for trial without a pre¬ 
liminary examination, 72 - 5 is irrelevant and inad¬ 
missible; and testimony as to whether accused tes¬ 
tified at a preliminary examination is irrelevant ex¬ 
cept for impeachment purposes. 72 - 10 

Similarly held irrelevant and inadmissible is evi¬ 
dence of the occurrences on an application for bail 
or for increasing the same, 72 a refusal to admit 
accused to bail, 74 or the fixing of bail at a certain 
amount, 75 or the release of accused on a bond of 
small amount, 76 or without bail; 77 the discharge of 
accused on a preliminary trial; 78 the number of 
jurors signing the coroner’s verdict; 79 the acts 
and conduct of the grand jury; 80 applications for 
a continuance; 81 the taking of a change of venue; 82 
the date of the filing of a bill of particulars ; 83 and 
the opinion of an appellate court on a former trial, 84 
or the fact that a former trial ended in a mistrial. 84 * 5 


Pa.—Commonwealth v. Halleron, 63 
A.2d 140, 163 Pa.Super. 683. 

Season for rale 

“Such evidence may, when taken 
with proof of other facts, have a 
logical tendency to prove criminal 
misconduct.” 

U.S.—'U. S. v. Jackskion, C.C.A.N.Y., 
102 F.2d 683, 123 A.L.R. 116, cer¬ 
tiorari denied Jackskion v. U. S., 
69 S.Ct. 1032, 307 U.S. 635, 83 L. 
Ed. 1517. 

Ohio.—State v. Nevius, 71 NJE.2d 
258, 147 Ohio St. 263, certiorari de¬ 
nied 67 S.Ct. 1521, 331 U.S. 839, 91 
L.Ed. 1851. 

65.5 Half-dollar coins 

In robbery prosecution where it 
was established that one hundred 
dollars in silver half dollars was one 
of the items taken, the finding of 
twenty-nine coins of this denomina¬ 
tion In accused’s possession was rel¬ 
evant. 

Ind.—Vorhis v. State, 116 N.E.2d 233, 
233 Ind. 105. 

66. Conn.—State v. Groos, 148 A. 
350, 110 Conn. 403. 

67. Mo.—State v. Wright, 4 S.W.2d 
456, 319 Mo. 46. 

68. N'.C.—State v. Kincaid, 55 S.E. 
647, 142 N.C. 657. 

68.5 Attempt to prosecute in anoth¬ 

er oounty 

Testimony that officer presented 
facts of alleged criminal act before 
county attorney of another county 
and that he stated there was no case 
against accused was irrelevant, but 
such testimony was not helpful to 
state or harmful to accused. 


Tex.—Smith v. State, 144 S.W.2d 281, 
140 Tex.Cr. 217. 

failure to appear for arraignment 

Testimony that accused did not ap¬ 
pear In response to a notice for ar¬ 
raignment and that a bench warrant 
was issued for his arrest was irrele¬ 
vant and highly prejudicial. 

La.—State v. McCrory, 112 So.2d 432, 
237 La. 747. 

69. Vt.—State v. Jurras, 122 A. 589, 
97 Vt. 276. 

Basis for search warrant 

Refusal to permit cross-examina¬ 
tion of officer as to what information 
he had to determine probable cause 
for search warrant was not error 
where there was no attack on the 
warrant, 

Tex.—Wells v. State, 24 S.W.2d 439, 
114 Tex.Cr. 63. 

70. La.—State v. Hopper, 38 So. 452, 
114 La. 557. 

71. Tex.—Bennett v. State, 48 S.W. 
61, 39 Tex.Cr. 639. 

Thompson v. State, 17 S.W. 718, 
21 Tex.App. 141. 

72. Ala.—Lee v. State, 101 So. 907, 
20 Ala~App. 334, certiorari denied 
Ex parte Lee, 101 So. 909, 212 Ala. 
135. 

72A Sufficiency of proceedings be¬ 
fore committing magistrate is not a 
question for determination during 
trial of criminal case. 

Cal.—People v. Brooks, 165 P.2d 51, 
72 CA..2d 657. 

72.10 Cal.—People v. Gibson, 312 P. 
2d 705, 152 C.A.2d 149. 
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Transcript of record of preliminary 
examination irrelevant 

Okl.—Wheaton v. State, 185 P.2d 931. 
85 Okl.Cr. 132. 

73. S.C.—State v. King, 155 S.E. 409. 
158 S.C. 251. 

74. Tex.—Richardson v. State, 9- 
Tex.App. 612. 

75. Tex.—De La Garza v. State, Cr.. 
61 S.W. 484. 

76. Ga.—Greason v. State, 45 S.E. 
615, 118 Ga. 808. 

Forfeiture of recognizance see supra 
§ 625 c. 

77. Ind.—Selby v. State, 128 N.E. 
356, 189 Ind. 459. 

78. Ala.—Boswell v. State, 64 So. 
188, 9 AlaA.pp. 23. 

79. S.C.—State v. Gilliam, 45 S.E. 6„ 
66 S.C. 419. 

80. Tex.—Satterwhite v. State, 177 
S.W. 959, 77 Tex.Cr. 130. 

81. Tex.—Wilson v. State, 154 S.W. 
1015, 69 Tex.Cr. 432. 

82. Mo.—State v. Martin, 129 S.W. 
881, 229 Mo. 620, Ann.Cas.l912A 
90$. 

83. Mass.—Commonwealth v. Belen- 
ski, 176 N.E. 501, 276 Mass. 35. 

filing date of specifications 
Mass.—Commonwealth v. Theberge,. 
115 N.E.2d 719, 330 Mass. 520. 

84. Tex.—Abrams v. State, Cr., 40* 
S.W. 798. 

84^5 Ala.—Thomas v. State, 41 So. 
2d 435, 34 Ala.App. 470. 



22A C. J. S 


Whether accused was allowed to appeal in the lower 
court proceedings is irrelevant to the issues in the 
higher court. 84 - 10 

The affidavit or complaint on which the informa¬ 
tion is based, 85 or which was made by the prosecut¬ 
ing witness before a justice of the peace, 86 is not 
admissible as evidence against accused, except on a 
collateral issue, as to show the day when it was 
made. 87 The same is true of the indictment, 88 a 
former indictment, 89 and joint indictments against 
accused and a witness for other offenses. 90 

The fact that accused was induced to plead guilty 
to another charge on promise of prosecutor to dis¬ 
miss the case on trial is inadmissible on behalf of ac¬ 
cused, 91 and the fact that a lesser charge was dis¬ 
missed may not be admissible in a trial for a more 
serious offense. 91 - 5 

Action taken by the authorities of another state 
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with respect to the offense charged is irrelevant and 
inadmissible. 92 

That accused was an unwilling witness at a for¬ 
mer trial of others accused of the same offense is 
admissible. 93 

Refusal or willingness of accused to take tests . 
If the results of lie detector tests are inadmissible, 
see infra § 967, it follows that the offer or refusal 
by accused to undergo such test is also inadmis¬ 
sible, 93 - 5 and testimony by an expert witness that 
less than one per cent of those accused of crime 
refuse to take such test, even though they are known 
criminals, is also irrelevant. 93 - 10 

In some cases it has been held that the refusal of 
accused to submit to a test for sobriety or intoxica¬ 
tion may be shown, 93 - 15 while in other cases it has 
been held that the refusal of accused to submit 
to such a test may not be shown. 93 - 20 If evidence 


84.10 Ala.—Pierce v. State, 77 So.2d 
507, 38 Ala.App. 97, certiorari de¬ 
nied 77 So.2d 512, 262 Ala, 702. 

85* Tex.—Long v. State, 17 Tex. 
App. 128. 

86. Mo.—State v. Wilson, 122 S.W. 
701, 223 Mo. 156. 

87. Cal.—People v. Chuey Ting Git, 
34 P. 1080, 100 C. 437. 

88. U.S.—1U. S. v. Brunett, D.C.Mo., 
53 F.2d 219—Hill v. U. S., C.C.A. 
Ark., 15 F.2d 14. 

Ala.—Smith v. State, 141 So. 265, 25 
Ala.App. 79—Satterfield v. State, 
134 So. 30, 24 Ala.App. 257. 

Ark.—Edmonds v. State, 34 Ark. 
720. 

Iowa.—State v. Huckins, 234 N.W. 
554, 212 Iowa 283. 

Mo.—State v. Deviney, 278 S.W. 726. 
Tex.—Stephens v. State, 80 S.W.2d 
980, 128 Tex.Cr. 311—Word v. 

State, 272 S.W. 495, 100 Tex.Cr. 
300. 

89. Tex.—Clayton v. State, Cr., 103 
S.W. 848. 

90. Mo.—State v. Reavis, 71 Mo. 419. 

91. Okl.—Sawyer v. State, 119 P.2d 
256, 73 Okl.Cr. 186. 

Reason for rule 

Such a promise is not binding on 
the state and is no defense to the 
charge against accused. 

Mo.—State v. Sappington, 2 S.W.2d 
729, 391 Mo. 1. 

91.5 Tex.—Ward v. State, Cr., 335 
S.W.2d 839. 

92. Ala,—Whitzell v. State, 115 So. 
419, 22 Ala,App. 329. 

93. N.C.—State v. Wiseman, 101 S. 
E. 629, 178 N.C. 784, rehearing de¬ 
nied 102 S.E. 706. 

Necessity for capias ad testificandum 

In prosecution for murder of H, 
testimony that accused failed to at¬ 


tend court as a witness at trial of 
two others for the murder of H, 
and that a capias ad testificandum 
had been necessary to compel his 
attendance was competent to show 
that accused was an unwilling wit¬ 
ness at former trial. 

N.C.—State v. Wiseman, supra, 

93.5 Cal.—McCain v. Sheridan, 324 
P.2d 923, 160 C.A.2d 174—People v. 
Parrella, 322 P.2d 83, 158 C.A.2d 
140. 

Colo—Mills v. People, 339 P.2d 998, 
139 Colo. 397. 

Minn.—State v. Kolander, 52 N.W.2d 
458, 236 Minn. 209. 

Pa.—Commonwealth v. McKinley, 
123 A.2d 735, 181 Pa.Super. 610. 
S.C.—State v. Britt, 111 S.E.2d 669, 
235 S.C. 395. 

Reason for rule 

“Lie detector tests do not as yet 
have enough reliability to Justify the 
admission of expert testimony based 
on their results. ... It there¬ 
fore follows that a suspect’s willing¬ 
ness or unwillingness to take such 
a test is likewise without enough 
probative value to justify its admis¬ 
sion. The suspect may refuse to 
take the test, not because he fears 
that it will reveal consciousness of 
guilt, but because it may record as 
a lie what is in fact the truth. A 
guilty suspect, on the other hand, 
may be willing to hazard the test In 
the hope that it will erroneously re¬ 
cord innocence, knowing that even 
if It does not the results cannot be 
used in evidence against him.” 

Cal.—Peqple v. Carter, 312 P.2d 665, 
674, 48 C.2d 737. 

Offer without risk 

Offer of accused to take lie detec¬ 
tor test is made without risk, since, 
if the offer is accepted and test giv¬ 
en, result, whether favorable or un¬ 
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favorable to accused, could not be 
given in evidence. 

Pa.—Commonwealth v. Saunders, 125 
A.2d 442, 386 Pa. 149. 

Relevancy of evidence not deter¬ 
mined 

Where prosecution witness testi¬ 
fied that accused refused to take lie 
detector test, and this point was sub¬ 
sequently gone into to some length 
on cross-examination, it was held 
that if there was error in the admis¬ 
sion of such evidence, the error was 
cured, and in any event, court di¬ 
rected jury not to consider it. 

Tenn.—Marable v. State, 313 S.W.2d 
451, 203 Tenn. 440. 

93.10 S.C.—State v. Britt, 111 S.E. 

2d 669, 235 S.C. 395. 

93.15 Refusal to submit to intoxi¬ 
meter test 

Cal.—People v. McGinnis, 267 P.2d 
458, 123 C.A.2d Supp. 945. 

Blood test 

Idaho.—State v. Bock, 328 P.2d 1065, 
80 Idaho 296. 

S.D.—City of Sioux Falls v. Johnson, 
100 N.W.2d 750. 

Va.—Gardner v. Commonwealth, 81 
S.E.2d 614, 195 Va. 945. 

Testimony as to refusal held rele¬ 
vant 

Where prosecution witness testi¬ 
fied that accused refused to take 
test for intoxication, and subsequent¬ 
ly accused testified and stated that 
officer did not ask him to pick up 
coins or walk a straight line, on 
cross-examination it was relevant 
for prosecution to bring out that of¬ 
ficer had asked accused to take in- 
toximeter test and accused refused. 
Okl.—Barnhart v. State, Cr., 302 P. 
2d 793. 

93.20 Test based on codrdiaation 
Tex.—Cardwell v. State, 243 S.W.2d 
702, 156 Tex.Cr. 457. 
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is admitted of the refusal by accused to take such 
a test, it is open to accused to give his reasons. 93 - 25 

Where the paraffin test to determine whether 


the person has recently fired a gun is not regarded 
as of sufficient accuracy to warrant admission of its 
result, testimony that accused refused to take such 
test is not admissible. 93 - 30 


P. MATERIALITY IK GENERAL 


§ 637. In General 

Material evidence is evidence which relates to the 
crime charged or which has a legitimate and effective 
bearing on the decision of the case. Evidence is fre¬ 
quently held inadmissible because of its Immateriality; 
but the trial court has some discretion In this respect. 

Library References 

Criminal Law <§=>382, 383. 

Material evidence is evidence which relates and 
goes to the crime charged or which has a legiti¬ 
mate and effective influence or bearing on the deci¬ 
sion of the case on trial. 94 On the other hand, evi¬ 
dence which does not present facts favorable to the 
party introducing it, or which does not contradict 
a fact apparently established by the opposing par¬ 
ty, is immaterial or collateral to the inquiry. 95 

It has variously been held that evidence which is 


material to some issue in the cause and tends to eluci¬ 
date it is admissible, 96 - 5 that evidence, to be ad¬ 
missible, must tend to prove a material issue in the 
light of human experience, 95 - 10 that it is not error 
to exclude evidence which is not substantive proof 
of any fact with respect to the issue, 95 - 15 and that 
evidence which does not tend to establish the guilt 
or innocence of an accused of a crime charged is 
immaterial and should be excluded. 95 * 20 Under oth¬ 
er authority, evidence which is not injurious or 
prejudicial to accused is not inadmissible merely 
because it might be immaterial. 95 - 25 

Materiality is a question of law, 95 - 30 and the trial 
judge possesses wide latitude in the determination 
of the materiality of evidence, 95 - 35 and all doubts 
should be resolved in favor of admission, unless 
some definite rule makes it impossible. 95 - 40 


Refusal to submit to intosdmeter 
test 

Ill.—People v. Knutson, 149 N.E.2d 
461, 17 Ill.App.2d 251. 

Okl.—Engler v. State, Cr., 316 P.2d 
625—Duckworth v. State, Cr., 309 
P.2d 1103. 

Blood test 

N.Y.—People v. Stratton, 143 N.Y.S. 
2d 362, 286 App.Dlv. 323, affirmed 
133 N.E.2d 516, 1 N-Y.2d 664, 150 
N.Y.S.2d 29. 

Tex.—White v. State, 299 S.W.2d 151, 
164 Tex.Cr. 416—Jordan v. State, 
290 S.W.2d 666, 163 Tex.Cr. 287. 

Urine test 

Tex.—Brown v. State, 309 S.W.2d 
452, 165 Tex.Cr. 535. 

Question not creating Impression of 
refusal 

Tex.—Finley v. State, Cr., 312 S.W. 
2d 956. 

93.25 Cal.—People v. Conterno, 339 
P.2d 968, 170 C.A.2d Supp. 817. 

93.30 Colo.—Brooke v. People, 339 
F.2d 993, 139 Colo. 397. 

94. Ala.—Fuller v. State, 113 So. 
648, 22 AlaJVpp. 6. 

Cal.—People v. Peete, 169 P.2d 924, 
28 C.2d 306. 

Absence of ruling* on objections 

Tex.—Chapin v. State, Cr., 320 S.W. 
2d 341. 

Evidence held material 

Cal.—People v. Tucker, 298 P.2d 558, 
142 OA.2d 649. 

Ga.—Davis v. State, 12 S.E.2d 124, 
63 Ga.App. 716. 


Tex.—Harrelson v. State, 274 S.W.2d 
714, 161 Tex.Cr. 83—Busby v. State 
157 S.W.2d 394, 143 Tex.Cr. 72. 

95. Cal.—People v. Whitholt, 247 P. 
245, 77 C.A. 587. 

95.5 Ala.—Parvin v. State, 26 So.2d 
573, 248 Ala. 704. 

“If by reasonable inference, perti¬ 
nent evidence tends logically to es¬ 
tablish any fact material to the is¬ 
sue of guilt of the defendant it is 
properly admitted.” 

Cal.—People v. Lamb, 283 P.2d 727, 
730, 133 C.A.2d 179, certiorari de¬ 
nied 76 S.Ct. 316, 350 U.S. 941, 100 
L.Ed. 821. 

Motive and Intent 

Where indictment charges fraud, 
proof of motive and intent is mate¬ 
rial. 

U.S.—U. S. v. Carnegie-Illinois Steel 
Corp., D.C.Fa., 53 F.Supp. 814. 

95.10 Cal.—People v. Adamson, 165 
P.2d 3, 27 C.2d 478, affirmed 67 S. 
Ct. 1672, 332 U.S. 46, 91 L.Ed. 1903, 
171 A.L.R. 1223, rehearing denied 
68 S.Ct. 27. 

“The basic rule of admissibility of 
evidence is that all evidence having 
probative value—that is, that tends 
to prove an issue, is admissible.” 
Utah.—State v. Scott, 175 P.2d 1016, 
1021, 111 Utah 9. 

Evidence offered for admissible pur¬ 
pose 

Evidence of any fact which ra¬ 
tionally tends to prove any material 
issue is admissible unless forbidden 
by some specific rule, and should be 
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received if offered for an admissible 
purpose, although it would be inad¬ 
missible if offered for some other 
purpose. 

Utah.—State v. Neal, 254 P.2d 1053, 
123 Utah 93, rehearing denied 262 
P.2d 756, 1 Utah 122, certiorari de¬ 
nied Neal v. State of Utah, 74 S. 
Ct. 714, 347 U.S. 963, 98 L.Ed. 1106, 
and Neal v. Graham, 75 S.Ct. 573, 
348 U.S. 982, 99 L.Ed. 765. 

Evidence having substantial proba¬ 
tive value 

D.C.—Griffin v. U. S., 183 F.2d 990. 

87 U.S.App.D.C. 172. 

95.15 Neb.—Scherer v. State, 95 N. 

W.2d 329, 168 Neb. 127. 

95*20 Neb.—Scherer v. State, supra. 
95.25 Ga.—Harris v. State, 100 S.E. 

2d 120, 96 Ga.App. 395. 

95.30 Cal.—People v. MacArthur, 

270 P.2d 37, 125 C.A.2d 212, certio¬ 
rari denied MacArthur v. People of 
State of California, 75 S.Ct. 121, 
348 U.S. 880, 99 L.Ed. 692. 

95.35 U.S.—Wilson v. U. S„ C-A-Cal., 
250 F.2d 312, rehearing denied 254 
F.2d 391. 

Cal.—People v. MacArthur, 270 P.2d 
37, 125 C.A.2d 212, certiorari de¬ 
nied MacArthur v. People of State 
of California, 75 S.Ct. 121, 348 U.S. 
880, 99 L.Ed. 692. 

Discretion held not abased in re¬ 
jecting testimony as immaterial. 
Minn.—State v. Mancino, 102 N.W.2<! 
504. 

95.40 U.S.—U. S. v. Matot, C.CJLVt.* 
146 F.2d 197. 
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Evidence offered is frequently held inadmissible or murder, 97 * 8 attempted burglary, 07 * 1 ® commis- 
because of its immateriality; 06 but in at least some sion of lewd and lascivious acts on children, 97,1 ^ 
instances the courts evidently used the term “im- breaking and entering with intent to steal, 97 * 14 con- 
material” in the sense of “irrelevant.” 97 Particular spiracy to break and enter, 97 * 16 distilling and pos- 
evidence has been held immaterial in prosecutions sessing a still, 97 * 18 driving while intoxicated, 9 7,2 ^ 
for abortion, 97 * 2 aggravated assault, 97 * 4 assault with embezzlement, 97 * 22 homicide, 97 * 24 income tax eva- 
a dangerous weapon, 97 * 6 assault with intent to kill sion, 97 * 26 larceny, 97 * 28 and mail fraud, 97 * 36 and such 


96. U.S.—Hooker v. U. S. f C.C.A. 
Ark., 21 F.2d 932, certiorari denied 
48 S.Ct. 436, 277 U.S. 589, 72 L.Ed. 
1002. 

Ala.—Nickerson v. State, 88 So. 905, 
205 Ala. 684. 

Spelce v. State, 103 So. 694, 20 
Ala.App. 412, certiorari denied Ex 
parte Spelce, 103 So. 705, 212 Ala. 
559. 

Cal.—People v. Preston, 325 P.2d 523, 
160 C.A.2d 545. 

Ga.—Johns v. State, 173 S.E. 917, 178 
Ga. 676. 

Me.—State v. Berube, 26 A.2d 654, 
139 Me. 11. 

Pa.—Commonwealth v. Forney, 88 
Pa.Super. 451. 

S.C.—State v. Hilliard, 125 S.E. 132, 
129 S.C. 452. 

Tex.—Frietag v. State, Cr„ 20 S.W.2d 
761. 

Wash.—State v. Willey, 6 P.2d 319, 
165 Wash. 247. 

W.Va.—State v. Parsons, 110 S.E. 

698, 90 W.Va. 307. 

16 C.J. p 560 note 64. 

Materiality of: 

Absent evidence as affecting right 
to continuance see supra § 488. 
Newly discovered evidence as af¬ 
fecting right to new trial see in¬ 
fra § 1456. 

Particular evidence held immaterial 

(1) Testimony on voir dire exam¬ 
ination concerning admission of a 
confession is immaterial as to the 
case in chief. 

Cal.—People v. Dutro, 242 P. 84, 75 
C.A. 138. 

(2) In absence of objection to 
search, testimony indicating that ac¬ 
cused’s street address had been in¬ 
correctly given in search warrant 
was not material. 

Tex.—Palma v. State, 261 S.W.2d 589, 
159 Tex.Cr. 151. 

(3) Testimony by accused as to 
mistreatment by officers after his ar¬ 
rest was not material to question of 
his guilt or innocence, where state 
did not contend that he had confess¬ 
ed or introduced evidence to that ef¬ 
fect. 

La.—State v. Washington, 74 So.2d 
200, 225 La. 1021. 

(4) Where there was nothing in 
record which would authorize conclu¬ 
sion that honorable discharge from 
army was material to any issue in 
case, its exclusion from evidence was 
not error. 
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Tex.—Chapman v. State, 233 S.W.2d 
855, 155 Tex.Cr. 246. 

(5) Other evidence. 

U.S.—Harper v. U. S., C.C.AMo., 143 
F.2d 795. 

Kelly v. U. S., C.C.A.Md., 293 F. 
689. 

Ala.—Jones v. State, 89 So.2d 110, 38 
Ala~App. 510—Ham v. State, 105 
So. 390, 21 Ala.App. 103—Gresham 
v. State, 101 So. 909, 20 Ala.App. 
187—Williams v. State, 93 So. 284, 
18 Ala.App. 573—Brewer v. State, 
79 So. 199, 16 Ala.App. 501—Ward 
v. State, 74 So. 733, 15 Ala.App. 
613. 

Cal.—People v. Boford, 256 P.2d 334, 
117 CA.2d 576. 

Fla.—Jackson v. State, 71 So. 41, 71 
Fla. 189. 

Ga.—Burkett v. State, 32 S.E.2d 797, 
198 Ga. 747. 

Md.—McAllister v. State, 118 A. 147, 

140 Md. 647. 

Mass.—Commonwealth v. Baldi, 146 
N.E. 11, 250 Mass. 528. 

Miss.—Russell v. State, 189 So. 90, 
185 Miss. 464. 

S.D.—State v. Goodnow, 170 N.W. 
661, 41 S.D. 391. 

Tex.—Smith v. State, 148 S.W.2d 844, 

141 Tex.Cr. 387—Holladay v. State, 
95 S.W.2d 118, 130 Tex.Cr. 688— 
Talmadge v. State, 237 S.W. 568, 
91 Tex.Cr. 177. 

97. Ala.—Cox v. State, 122 So. 613, 
23 AlaApp. 86, certiorari denied 
122 So. 613, 219 Ala. 395—Gilbreath 
v. State, 122 So. 309 (2d case), 23 
Ala.App. 162—Bramlett v. State, 
109 So. 116, 21 Ala.App. 334. 

Cal—People v. McGill, 255 P. 261, 82 
C.A. 98. 

Ga.—McMath v. State, 147 S.E. 899, 
39 Ga.App. 541. 

Mass.—Commonwealth v. Belenski, 
176 N.E. 501, 276 Mass. 35—Com¬ 
monwealth v. McCarthy, 172 N.E. 
97, 272 Mass. 107. 

Mo.—State v. Wheeler, 2 S.W.2d 777, 
318 Mo. 1173. 

97.2 Mo.—State v. Hacker, 291 S.W. 
2d 155. 

97.4 Tex.—Clark v. State, 154 S.W. 
2d 255, 142 Tex.Cr. 554. 

97.6 Mass.—Commonwealth v. Glin- 
iecki, 159 N.E.2d 657. 

97.8 Cal.—People v. Jennings, 298 
P.2d 56, 142 C.A.2d 160. 

Mass.—Commonwealth v. Gliniecki, 
159 N.E.2d 657. 

Okl.—Holman v. State, 262 P.2d 456. 
97 Okl.Cr. 279. 
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Tex.—McMurrey v. State, 168 S.W. 

2d 858, 145 Tex.Cr. 439. 

97.10 Idaho.—State v. Kleier, 210 P. 

2d 388, 69 Idaho 491. 

97.12 Cal.—People v. Norred, 243 P. 
2d 126, 110 C.A.2d 492, certiorari 
denied Norred v. People of State of 
Cal., 73 S.Ct. 113, 344 U.S. 869, 97 
L.Ed. 674. 

97.14 N.C.—State v. Bovender, 65 S. 

E.2d 323, 233 N.C. 683. 

97.16 N.C.—State v. Bovender, su¬ 
pra. 

97.18 Ala.—Anderson v. State, 103 
So.2d 796, 39 Ala.App. 400, certio¬ 
rari denied 103 So.2d 809, 267 Ala. 
694—Clark v. State. 63 So.2d 734, 
37 Ala-App. 93. 

97.20 Tex.—Cotner v. State, 268 S. 

W.2d 142, 160 Tex.Cr. 211. 

97.22 Colo.—Lewis v. People, 123 P. 

2d 398, 109 Colo. 89. 

97.24 Ala.—Sanders v. State, 11 So. 

2d 740, 243 Ala. 691. 

Ariz.—State v. Coey, 309 P.2d 260, 
82 Ariz. 133. 

Ark.—Dixon v. State, 307 S.W.2d 792, 
228 Ark. 430—Jackson v. State, 176 
S.W.2d 909, 206 Ark. 611. 

Colo.—Brown v. People, 27.3 P.2d 128, 
130 Colo. 77. 

D.C.—Simms v. U. S., 248 F.2d 626, 
101 U.S.App.D.C. 304, certiorari de¬ 
nied Duncan v. U. S., 78 S.Ct. 127, 
355 U.S. 875, 2 L.Ed.2d 79. 

Fla.—Hutley v. State, 94 So.2d 815. 
Ky.—Horton v. Commonwealth, 226 
S.W.2d 526, 312 Ky. 63—Crigger v. 
Commonwealth, 225 S.W.2d 113, 311 
Ky. 682—Morgan v. Common¬ 
wealth, 142 S.W.2d 123, 283 Ky. 
588. 

Mass.—Commonwealth v. Gliniecki, 
159 N.E.2d 657—Commonwealth v. 
Bonomi, 140 N.E.2d 140, 335 Mass. 
327. 

Nev.—Sefton v. State, 295 P.2d 385, 
72 Nev. 106, certiorari denied 77 S. 
Ct. 329, 352 U.S. 954, 1 L.Ed.2d 
244. 

97.26 U.S.—'U. S. v. Stoehr, D.C.Pa., 
100 F.Supp. 143, affirmed 196 F.2d 
276, 33 A.L.R.2d 836, certiorari de¬ 
nied Stoehr v. U. S., 73 S.Ct. 28, 
344 U.S. 826, 97 L.Ed. 643. 

97.28 Minn.—State v. Mancino, 102 
N.W.2d 504. 

97.30 U.S.—Harris v. U. S. r C.A.Cal., 
261 F.2d 792, certiorari denied 78 S. 
Ct. 1446, 360 U.S. 933, 3 L.Ed.2d 
1546, rehearing denied 80 S.Ct. 117, 
361 U.S. 871, 4 L.Ed.2d 111—U. S. v. 
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evidence has likewise been held immaterial in prose¬ 
cutions for mayhem, 97 - 32 operation of an open sa¬ 
loon, 97 * 34 possession or sale of drugs, 97 - 36 rape, 97 * 38 
robbery, 97 * 40 robbery and being armed with a deadly 
weapon, 97 * 42 selling a mortgaged automobile with in¬ 
tent to defraud, 97 * 44 sodomy, 97 * 46 stealing, 97 * 48 sub¬ 
ornation of perjury, 97 * 50 and swindling. 97 * 52 

Evidence which is relevant is not necessarily in¬ 
admissible because it is weak and inconclusive, 98 or 


because its bearing may be slight, 99 or because it 
is not sufficient by itself to prove the crime, 99 * 5 or 
because it may be disputed, 1 or so explained that 
its probative force is destroyed. 2 In other words, 
the admissibility of evidence does not depend on its 
weight 3 and sufficiency; 4 where particular evi¬ 
dence satisfies the tests of relevancy, as discussed 
supra §§ 600-636, and, if believed by the jury, is 
material, it is admissible, 5 its credibility and weight 


Sylvanus, C.A.I11., 192 F.2d 96, cer¬ 
tiorari denied 72 S.Ct. 555, 342 U.S. 
943, 96 L.Ed. 701. 

97.32 Ala.—McCullough v. State, 113 
So.2d 905, certiorari denied 113 So. 
2d 912, 269 Ala. 698. 

97.34 Tex.—Walker v. State, 137 S. 

W.2d 1033, 138 Tex.Cr. 660. 

97.36 Cal.—People v. Blodgett, 293 
P.2d 57, 46 C.2d 114. 

People v. Benjamin, 315 P.2d 896, 
154 CJL2d 164. 

La.—State v. Matassa, 62 So.2d 609, 
222 La. 363. 

97.38 Ga.—Revill v. State, 78 S.E.2d 
12, 210 Ga. 139. 

97.40 Cal.—People v. Sherman, 293 
P.2d 809, 139 C.A.2d 429. 

97.42 Cal.—People v. Francis, 319 P. 

2d 103, 156 C.A.2d 1. 

97.44 Ga.—McFarlin v. State, 98 S. 

E.2d 99, 95 Ga.App. 425. 

97.46 Cal.—People v. Sing Chan, 148 
P.2d 81, 64 C.A.2d 167. 

97.48 N.C.—State v. Bovender, 65 S. 

E.2d 323, 233 N.C. 683. 

97.50 N.C.—State v. Lucas, 100 S.E. 
2d 366, 247 N.C. 208, 63 A.L.R.2d 
820. 

97.52 Tex.—Martin v. State, 213 S. 
W.2d 689, 152 Tex.Cr. 309. 

98. Ala.—Bailey v. State, 58 So. 675, 

4 Ala.App. 7. 

Ark.—Dennis v. State, 275 S.W. 739, | 
169 Ark. 505. 

Ga.—Pullen v. State, 105 S.E. 866, 
26 Ga.App. 181. 

Kan.—State v. Lentz, 277 P. 794, 128 
Kan. 314. 

Mich.—People v. Collins, 193 N.W. 
858, 223 Mich. 303. 

Utah.—State v. Judd, 279 P. 953, 74 
Utah 398. 

16 C.J. p 561 note 66. 

“Evidence to be admissible does 
not have to be conclusive. All that 
is necessary is that it have a reason¬ 
able tendency to support the ultimate 
fact.” 

U.S.—'U. S. v. Lagow, D.C.N.T., 66 F. 
Supp. 738, 740, affirmed 159 F.2d 
245, certiorari denied 67 S.Ct. 1750, 
331 U.S. 858, 91 L.Ed. 1865, rehear¬ 
ing denied 68 S.Ct. 32, 332 U.S. 785, 
92 L.Ed. 368. 

Each of positive identification. 

In a forgery case, a bank teller's 
testimony that accused presented the 


check in question, but that he could 
not positively identify him, is admis¬ 
sible. 

Cal.—People v. Flood, 182 P. 766, 41 
C.A. 373. 

99. Fla.—Gray v. State, 28 So. 53, 
42 Fla. 174. 

Ind.—Smith v. State, 10 N.E.2d 899, 
212 Ind. 605. 

W.Va.—State v. McKinney, 106 S.E. 
894, 88 W.Va. 400. 

“It matters not how slight the 
tendency of evidence may be towards 
establishing any material fact in¬ 
volved, the court cannot exclude it 
from the jury.” 

Ala.—Morris v. State, 39 So. 608, 611. 
Williams v. State, 39 So.2d 29, 
31, 34 Ala.App. 253, certiorari de¬ 
nied 39 So.2d 37, 251 Ala. 397, cer¬ 
tiorari denied 39 So.2d 39, 251 Ala. 
696. 

Seasons for role 

“This [text rule] is so for several 
reasons. One is that a party cannot 
be expected or required to prove the 
fact by a single item of evidence; 
and another reason is that the jury 
are the exclusive judges of the 
weight to be given to each item of 
evidence.” 

Ind.—Deal v. State, 39 N.E. 930, 935, 
140 Ind. 354. 

99.5 Cal.—People v. Vitos, 144 P.2d 

393, 62 C.A.2d 157. 

Mass.—Commonwealth v. Mulrey, 49 
N.E. 91, 170 Mass. 103—Common¬ 
wealth v. Ehrlich, 33 N.E.2d 259, 
308 Mass. 498. 

“Whether or not the testimony 
standing alone would be sufficient to 
establish the guilt of the defendant 
is not the test of its admissibility.” 
U.S.—Heasley v. U. S., C.A.N.D., 218 
F.2d 86, 90, certiorari denied 76 S. 
Ct. 134, 350 U.S. 882, 100 L.Ed. 
778. 

“Evidence which would be color¬ 
less, if it stood alone may get a new 
complexion from other facts which 
are proved, and, in turn, may cor¬ 
roborate the conclusion which would 
be drawn from the other facts.” 

Cal.—People v. Vitos, 144 P.2d 393, 

394, 62 C.A.2d 157. 

Mass.—Commonwealth v. Ehrlich, 33 
N.E.2d 259, 261, 308 Mass. 498- 
Commonwealth v. Mulrey, 49 N.E. 
91, 94, 170 Mass. 103. 

X. Kan.—State v. Harrison, 235 P. 
837, 118 Kan. 552. 
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Mont.—State v. Hanlon, 100 P. 1035, 
38 Mont. 557. 

2. Ala.—Newsom v. State, 72 So. 
579, 15 Ala.App. 43, certiorari de¬ 
nied Ex parte Newsom, 73 So. 1001, 
199 Ala. 692. 

3. Ark.—Dennis v. State, 275 S.W. 
739, 169 Ark. 505. 

Mich.—People v. Collins, 193 N.W. 
858, 223 Mich. 303. 

Tex.—Deckard v. State, 123 S.W. 417, 
57 Tex.Cr. 359. 

W.Va.—State v. McKinney, 106 S.E. 
894, 88 W.Va. 400. 

Every essential element of the 
crime need not be embraced by the 
evidence. 

La.—State v. Smith, 90 So. 28, 149 
La. 700. 

Improbability of evidence does not 
justify refusing to admit it. 

Ala.—Shanes v. State, 172 So. 272, 
233 Ala. 418. 

Manifest inconsistencies and dis¬ 
crepancies in the testimony of a 
witness are not considered in deter¬ 
mining the admissibility of such tes¬ 
timony. 

Ala.—McClung v. State, 142 So. 843, 
25 AlaA.pp. 131. 

4. Fla.—Henderson v. State, 113 So. 
689, 94 Fla. 318—Sims v. State, 52 
So. 198, 59 Fla. 38. 

Vt.—State v. Avicolli, 102 A. 1037, 92 
Vt. 287. 

W.Va.—State v. McKinney, 106 S.E. 
894, 88 W.Va. 400. 

Evidence of other acts 

In a prosecution for carnal knowl¬ 
edge, the court cannot exclude evi¬ 
dence of illicit acts of intercourse 
with others because in his opinion 
insufficient to disprove accused's pa¬ 
ternity of child of prosecutrix, es¬ 
pecially as a statute forbids the 
judge to comment on facts, etc. 

La.—State v. Gibbs, 95 So. 716, 153 
La. 274. 

5. Ala.—Bailey v. State, 58 So. 675, 
4 Ala.App. 7. 

Handwriting 1 and family history 

In prosecution for murder by poi¬ 
son, wherein accused denied procur¬ 
ing insurance on life of victim pay¬ 
able to himself and contended that 
insurance was procured by victim, 
handwritings of accused and victim 
and family history of victim which 
was a part of original application for 
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being questions of fact for the jury, as discussed 
infra § 1138. So, it has been held that testimony 
which connects the acts charged with accused is 
admissible as material. 6 Likewise, evidence of sur¬ 
rounding facts and circumstances is always material 
and admissible, 7 as are articles shown to have been 
connected with, or a part of, the transaction or 
offense. 7 - 6 Testimony as to the date of the acts or 
transactions alleged to constitute the offense is ad¬ 
missible as material to a defense of limitations. 8 

However, in the application of the principle, stat¬ 
ed supra § 600, that whatever is relevant is ad¬ 
missible, courts do not forget that trials must be 
kept within reasonable bounds as to the time they 
occupy and the range they cover. 9 Evidence may be 
relevant, and yet its relevancy may be so slight 
and inconsequential that to receive it would be to 
distract attention that should be concentrated on 
what bears directly on vital points, and to confuse 
rather than to illuminate the case. 10 Notwithstand¬ 
ing evidence may be logically relevant, its admissi¬ 
bility does not follow unless it has some probative 
value to the inquiry of instant concern; 10 - 5 so, 
where the probative force of proffered testimony 
is vague and uncertain, it may be excluded. 11 


CRIMINAL LAW § 637 

In determining whether or not any particular tes¬ 
timony offered belongs to this category, a certain 
discretion is necessarily vested in the trial court. 12 
However, an objection that evidence is not positive 
goes to its weight rather than to its admissibility; 12 - 6 
and the variance, vagueness, and indefiniteness of 
the testimony have been held to be matters affecting 
the weight to be given it rather than its admissibil- 

ityis.io 

Circumstantial evidence . Circumstantial evidence 
may be relevant, even though of very slight pro¬ 
bative value. 13 Where the evidence is circum¬ 
stantial, the state is properly permitted to show 
facts which, when standing alone, are without pro¬ 
bative force, but when connected by evidence with 
other facts are admissible as material, 14 even when, 
as discussed infra § 638, they tend only remotely to 
establish the ultimate fact, unless they have no bear¬ 
ing on the issue. 

Explanatory evidence. Any evidence that will 
tend in any degree to explain a situation in a man¬ 
ner consistent with the innocence of the party on 
trial is material. 15 


insurance held material to determine 
the actor or respective actors. 

Ala.—Lambert v. State, 174 So. 298, 
234 Ala. 155. 

Objection as hearsay 

On an indictment against an at¬ 
torney at law for conspiracy to bring 
a civil suit without reasonable 
grounds and to prosecute it by false 
testimony, evidence of a conversa¬ 
tion with plaintiff in the civil suit 
after the suit was begun, wherein 
such plaintiff admitted that the suit 
was groundless. Is made material by 
evidence that accused knew that the 
admission was true, although some 
parts of the conversation testified 
to were objectionable as being hear¬ 
say, such evidence being material as 
bearing on efforts of accused to im¬ 
peach its value in order to obtain a 
favorable verdict and thus accom¬ 
plish the object of the conspiracy. 

Ill-—People v. Donahoe, 198 Ill.App. 
1, affirmed 117 N.E. 105, 279 Ill. 411. 

6. U.S.—Hooker v. U. S. f C.C.A.Ark., 
21 F.2d 932, certiorari denied 48 S. 
Ct. 436, 277 U.S. 589, 72 L.Ed. 1002. 

Connection held shown 
U.S.—Hooker v. U. S., supra. 

7. N.Y.—People v. Bloodgood, 298 

N.Y.S. 91, 97, 251 App.Div. 593. 

Season for rule 

No occurrence or transaction can 

be properly understood or interpreted 

without the enlightenment afforded 


by surrounding facts and circum¬ 
stances with respect thereto. 

N.Y.—People v. Bloodgood, supra. 

7.5 Tex.—Busby v. State, 157 S.W. 
2d 394, 143 Tex.Cr. 72. 

8. Tex.—White v. State, 204 S.W. 
231, 83 Tex.Cr. 555. 

9. S.D.—State v. Kenstler, 184 N.W. 
259, 44 S.D. 446. 

16 C.J. p 561 note 76. 

10. Ala.—Lassiter v. State, 189 So. 
781, 28 Ala.App. 540. 

Idaho.—State v. Farris, 282 P. 489, 
48 Idaho 439. 

S.D.—Corpus Juris quoted in State v. 
Kenstler, 184 N.W. 250, 260, 44 S. 
D. 446. 

16 C.J. p 561 note 77. 

10.5 Ala.—Smitherman v. State, 33 
So.2d 31)6, 33 Ala.App. 316. 

11. Okl.—Davis v. State, 234 P. 787, 
30 Okl.Cr. 61. 

Significant part of government’s 
proof 

(1) In determining admissibility 
of evidence of doubtful probative 
value, court should consider eventu¬ 
al role such evidence is likely to play 
in jury's considerations, and where it 
constitutes a significant part of gov¬ 
ernment's proof, higher standard of 
probative value should be applied 
than in other circumstances. 

D.C.—U. S. v. Townsend, D.C., 151 F. 
Supp. 378. 

(2) Where federal agents, by un¬ 
lawful acts, create a situation rais¬ 
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ing doubt as to probative value of 
certain evidence, it should be exclud¬ 
ed. 

D.C.—U. S. v. Townsend, supra. 

12. Conn.—State v. Sebastian, 69 A. 
1054, 81 Conn. 1. 

Mass.—Commonwealth v. Baldi, 146 
N.E. 11, 250 Mass. 528. 

N.M.—State v. W T alden, 70 P.2d 149, 
41 N.M. 418. 

R. I.—State v. McGarr, 147 A. 876. 

S. D.—Corpus Juris quoted in State 
v. Kenstler, 184 N.W. 259, 260, 44 
S.D. 446. 

12.5 Cal.—People v. Levene, 236 P. 
2d 604, 107 C.A.2d 125. 

12.10 Ky.—Stapleton v. Common¬ 
wealth, 305 S.W.2d 911. 

13. Del.—State v. Blackburn, 75 A. 
536, 23 Del. 479. 

Ga.—Gary v. State, 67 S.E. 207, 7 Ga. 
App. 501. 

14. Ala.—Thomas v. State, 65 So. 
863, 11 Ala.App. 85. 

Ark.—Dennis v. State, 275 S.W. 739, 
169 Ark. 505. 

Cal.—People v. Graves, 29 P.2d 807, 
137 C.A. 1, hearing denied 30 P. 
2d 508, 137 C.A. 1. 

Vt.—State v. Ceresa, 102 A. 1040, 92 
Vt. 190. 

W.Va.—State v. McHenry, 117 S.E. 
143, 93 W.Va. 396. 

15% Tex.—Atkeison v. State, 273 S. 

W. 595, 100 Tex.Cr. 313. 

Relevancy of explanatory evidence 
see supra § 601. 
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§§ 637-638 CRIMINAL LAW 


Collateral evidence; evidence of collateral facts. 
The trial court has a large discretion as to what 
collateral evidence is material. 15 * 6 Where witnesses 
have testified positively as to the main fact, their 
testimony as to a collateral fact can have no addi¬ 
tional force and is therefore immaterial, 16 regard¬ 
less of whether or not the collateral fact has any 
tendency to prove the main fact. 17 

Question to accomplice . Where a question to an 
accomplice of accused calls for immaterial testi¬ 
mony, an objection thereto is properly sustained. 17 - 5 

§ 638. Remoteness 

Whether evidence should be excluded because of re¬ 


moteness rests largely In the sound discretion of the 
trial court, the objection going to the weight of the evi¬ 
dence, rather than to admissibility. Remoteness has 
regard to factors in addition to that of mere lapse of 
time, and is to be determined by the circumstances of 
the particular case. 
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Self-serving declarations 
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161, 69 Idaho 459. 
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Ordinarily, remoteness affects the weight, 20 cred- 


many instances in which particular evidence has 
been held not inadmissible on this ground. 19 


1 y proved to show another might 
have committed crime. 

Or.—State v. Patrick, 282 P. 233, 131 
Or. 209. 

(2) In homicide prosecution, it 
was not error to reject accused’s of¬ 
fer to prove that another crime, sim¬ 
ilar in circumstances to the ones for 
which he was being prosecuted, had 
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nected with issues of case. 

Cal.—People v. Duncan, 334 P.2d 858, 
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Tex.Cr. 82. 

(2) In prosecution for common 
nuisance, consisting of indecent ex¬ 
posure of person, testimony that ac¬ 
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ibility, 20 - 5 probative force, 20 * 10 or probative 
value 20 * 16 of the evidence, rather than its admissi¬ 
bility, unless the remoteness is so great that the 
proffered evidence has no evidentiary value. 20 * 20 
It is held that the probative remoteness of evidence 
is never alone a reason, or an absolute reason, for 
its exclusion, 20 * 25 but should always be accompanied 
by some other objection if it is to prevail, 20 - 30 such 
as the confusion which may result or the emotions 
which the evidence may arouse to disturb impartial 
decision ; 20 *35 and evidence may be excluded if it 


22A C. J. S. 

is not germane and its only tendency would be to 
confuse the jury. 20 * 40 

The question of excluding evidence because of re¬ 
moteness rests largely in the sound discretion of the 
trial judge or court. 21 Remoteness, in this connec¬ 
tion, is a matter of degree, 22 and is a relative 
idea. 22 * 5 Its essence is such a want of open and 
visible connection between the evidentiary and prin¬ 
cipal facts that, all things considered, the former 
is not worthy or safe to be admitted in proof of the 
latter. 23 


20.5 Ark.—Eddington v. State, 286 
S.W.2d 473, 225 Ark. 929. 

Mont.—State v. Satterfield, 132 P.2d 
372, 114 Mont. 122. 

20.10 Cal.—People v. Kristy, 245 P. 

2d 547, 111 C.A.2d 695. 

20JL5 Ala.—Smitherman v. State, 33 
So.2d 396, 33 AlaApp. 316. 

20.20 Mont.—State v. Satterfield, 
132 P.2d 372, 114 Mont. 122. 

20.26 U.S.—U. S. v. Werner, D.C.N. 
Y., 160 F.2d 438. 

17. S. v. Thompson, D.C.N.Y., 117 
F.Supp. 685, affirmed 214 F.2d 545, 
certiorari denied Thompson v. TJ. 

S., 75 S.Ct. 48, 348 U.S. 841, 99 L. 
Ed. 663—U. S. v. Stoehr, D.C.Pa., 
100 F.Supp. 143, affirmed 196 F.2d 
276, 33 A.L.R.2d 836, certiorari de¬ 
nied Stoehr v. U. S., 73 S.Ct. 28, 
344 U.S. 826, 97 L.Ed. 643. 

20.30 U.S.—U. S. v. Werner, C.C.A. 
N.Y., 160 F.2d 438. 

U. S. v. Thompson, D.C.N.Y., 117 
F.Supp. 685, affirmed 214 F.2d 645, 
certiorari denied Thompson v. U. 

S., 75 S.Ct. 48, 348 U.S. 841, 99 L. 
Ed. 663. 

20.35 U.S.—U. S. v. Werner, D.C.N. 
Y., 160 F.2d 438. 

U. S. v. Thompson, D.C.N.Y., 117 
F.Supp. 685, affirmed 214 F.2d 545, 
certiorari denied Thompson v. U. 

S., 75 S.Ct. 48, 348 U.S. 841, 99 L. 
Ed. 663. 

20.40 U.S.—U. S. v. Stoehr, D.C.Pa., 
100 F.Supp. 143, affirmed, C.A., 196 
F.2d 276, 33 AL.R.2d 836, certiorari 
denied Stoehr v. U. S., 73 S.Ct. 28, 
344 U.S. 826, 97 Lr.Ed. 643. 

21. U.S.—Alexander v. U. S., Ark., 11 
S.Ct. 350, 138 U.S. 353, 34 L.Ed. 
954. 

Wolfe v. U. S., CA.Ky., 261 F.2d 
158. 

Ala.—Pitts v. State, 74 So.2d 232, 
261 Ala. 314. 

Corpus Juris Secundum cited In 

Dorch v. State, App., 115 So.2d 287, 
289. 

Cal.—People v. Boggess, 228 P. 448, 
194 C. 212. 

People v. BJornsen, 180 P.2d 443, 
79 CA.2d 519—People v. Arrangoiz, 
74 P.2d 789, 24 C.A.2d 116. 

Conn.—State v. Penn, 127 A2d 833, 
144 Conn. 148—State v. Isaacson, 


159 A. 483, 114 Conn. 567—State v. 
Leopold, 147 A 118, 110 Conn. 55— 
State v. Wade, 113 A. 458, 96 Conn. 
238. 

Fla.—Griswold v. State, 82 So. 44, 
77 Fla. 505. 

Kan.—State v. Schuman, 100 P.2d 
706, 151 Kan. 749. 

Md.—Corpus Juris Secundum quoted 

in Purviance v. State, 44 A.2d 474, 
478, 185 Md. 189. 

Mass.—Commonwealth v. Bonomi, 
140 N.E.2d 140, 335 Mass. 327- 
Commonwealth v. Lammi, 37 N.E. 
2d 250, 310 Mass. 159. 

Minn.—State v. Thompson, 62 N.W.2d 
512, 241 Minn. 59—Corpus Juris 
cited in State v. Barone, 217 N.W. 
104, 105, 173 Minn. 232. 

Mo.—Corpus Juris cited in State v. 
White, 99 S.W.2d 72, 74, 339 Mo. 
1019—State v. Fenley, 275 S.W. 36, 
309 Mo. 520. 

Mont.—Corpus Juris Secundum cited 

in State v. Satterfield, 132 P.2d 372, 
373, 114 Mont. 122. 

N.M.—State v. Costales, 19 P.2d 189, 
37 N.M. 115. 

N.J.—State v. Rogers, 116 A2d 37, 
19 N.J. 218—State v. Shiren, 88 A 
2d 601, 9 N.J. 445. 

State v. Swiller, 102 A. 153, 91 
N.J.Law 345. 

Okl.—Dickey v. State, 257 P.2d 319, 
97 Okl.Cr. 28. 

i 

Or.—State v. Jaynes, 107 P.2d 528, 
165 Or. 321. 

Pa.—Commonwealth v. Loomis, 113 
A. 428, 270 Pa. 254. 

Vt.—State v. Farkhurst, 154 A2d 466, 
121 Vt. 210—State v. Persons, 46 
A.2d 854, 114 Vt. 485. 

Wash.—State v. Moore, 211 P.2d 172, 
35 Wash.2d 106—State v. Steven¬ 
son, 13 P.2d 47, 169 Wash. 10. 

Wis.—Corpus Juris cited in State v. 
Barber, 179 N.W. 798, 800, 172 Wis. 
542. 

16 C.J. p 561 note 84. 

Broad discretion 

U.S.—Mitchell v. U. S., C.A.CaI., 213 
F.2d 951, certiorari denied 75 S.Ct. 
290, 348 U.S. 912, 99 L.Ed. 751. 

Enlightened discretion 

Ala.—Smitherman v. State, 33 So.2d 
396, 33 AlaApp. 316. 

5,02. 


Wide discretion 

Cal.—People v. MacArthur, 270 P.2d 
37, 125 C.A.2d 212, certiorari denied 
MacArthur v. People of State of 
Cal., 75 S.Ct. 121, 348 U.S. 880, 99 
L.Ed. 692. 

Pa.—Commonwealth v. Donough, O. 
& T. f 4 Lebanon 211, affirmed 103 
A.2d 694, 377 Pa. 46. 

Evidence of threats 

Whether threats of accused are so 
remote in time as to lack probative 
effect is a question resting largely, 
if not entirely, in the discretion of 
the trial court. 

Wis.—State v. Barber, 179 N.W. 798, 
172 Wis. 542. 

Evidence of hostility at different 
times 

Wash.—State v. Harmon, 152 P.2d 
314, 21 Wash.2d 581. 

Discretion held abused 

Ala.—Smitherman v. State, 33 So.2d 
396, 33 Ala.App. 316. 

Cal.—People v. Boggess, 228 P. 448, 
194 C. 212. 

N.J.—State v. Shiren, 88 A.2d 601, 9 
N.J. 445. 

Discretion held not abused 

U.S.—'Wolf v. U. S., C.A.Ky., 261 F. 
2d 158. 

Ala.—Dorch v. State, App., 115 So. 
2d 287. 

Cal.—People v. Lewie, 344 P.2d 861* 
174 CA.2d 281. 

Mo.—State v. White, 99 S.W.2d 72, 
339 Mo. 1019. 

Or.—State v. Jaynes, 107 P.2d 528* 
165 Or. 321. 

Vt.—State v. Parkhurst, 154 A.2d 
466, 121 Vt. 210. 

Wash.—State v. Moore, 211 P.2d 172* 
37 Wash.2d 106. 

16 C.J. p 561 note 84 [a]. 

22. Conn.—State v. Sebastian, 69 A 
1054, 81 Conn. 1. 

Mich.— Corpus Juris Secundum quot¬ 
ed at length In People v. Inman, 
24 N.W.2d 176, 180, 315 Mich. 456. 

223 Ala.—Dorch v. State, 115 So.2d 
287, 40 AlaApp. 475. 

23. N.Y.—People v. Thompson, 106 
N.E. 78, 212 N.Y. 249, L.RA.1915D* 
236, Ann.Cas.l915D 162. 

16 C.J. p 561 note 86 £a]. 
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The term is one which has regard to factors and 
considerations other than mere lapse of time, 24 such 
as the surrounding circumstances; 24 - 5 and it is said 
that, while time may be a practically controlling 
feature in some situations, yet comparatively few 
generalizations based on lapse of time alone can 
be made safely; 25 that evidence which is relevant, 
as directly tending to prove a fact in issue, is not 
incompetent as immaterial merely because of re- 
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moteness in point of time; 26 and that remoteness 
depends to a large extent on the nature of the par¬ 
ticular case. 27 Even where the evidence is very 
remote, the question must be determined by the cir¬ 
cumstances. 28 However, the question of remoteness 
so frequently arises in connection with the matter 
of time that it may be stated as a general rule that, 
to be admissible, evidence must not be so remote in 
point of time as to be immaterial 22 or to be without 


Dogioal remoteness from issue 

(1) Exclusion of evidence which 
does not too much entangle the is¬ 
sues and confuse the jury, merely be¬ 
cause of its logical remoteness from 
the issue. Is always a hazard, and is 
usually undesirable. 

U.S.—U. S. v. Stoehr, C.A.Pa., 196 F. 
2d 276, 33 A.L.R.2d 836, certiorari 
denied 73 S.Ct. 28, 344 U.S. 826, 97 
L.Ed. 643—U. S. v. Matot, C.CA. 
Vt., 146 F.2d 197. 

(2) This principle has been ap¬ 
plied to the admission of evidence of 
subsequent statements and conduct 
of one charged with crime involving 
fraudulent intent. 

U.S.—U. S. v. Stoehr, CA.Pa., 196 F. 
2d 276, 33 A.L.R.2d 836, certiorari 
denied 73 S.Ct. 28, 344 U.S. 826, 97 
L.Ed. 643. 

Shedding light on guilt or innocence 

Evidence will not be rejected be¬ 
cause of its alleged remoteness 
where it appears relevant to offense 
charged and is so closely connected 
in point of time that it might be 
reasonably said to shed light on 
guilt or innocence of accused. 

Okl.—Dickey v. State, 257 P.2d 319, 
97 Okl.Cr. 28. 

Delay of trial; confusion of issues 

Theoretically relevant testimony 
may always be curtailed or disal¬ 
lowed where combination of its de¬ 
gree of remoteness and extent of col¬ 
lateral issues which would be intro¬ 
duced would delay trial and tend to 
confuse the issues. 

N.J.—State v. Vojacek, 140 A.2d 228, 
49 N.J.Super. 429. 

24. Ala.—Smitherman v. State, 33 
So.2d 396, 33 Ala.App. 316. 

Mo.—State v. Fenley, 275 S.W. 36, 
309 Mo. 520. 

N.Y.—People v. Thompson, 106 N.E. 
78, 212 N.Y. 249, L.R.A.1915D 236, 
Ann.Cas.l915D 162. 

16 C.J. p 561 note 86. 

1 ‘Whether the existence of a par¬ 
ticular state of affairs at one time 
Is admissible as evidence of the 
same state of affairs at another 
time, depends altogether upon the 
nature of the subject matter, the 
length of time intervening, and the 
extent of the showing, if any, on the 
■question of whether the condition 
had changed in the meantime.” 

N.C.—State v. Kelly, 40 SJE.2d 454, 
455, 227 N.C. 62. 


24u5 Tex.—Howard v. State, 230 S. 
W.2d 213, 155 Tex.Cr. 36. 

25. Conn.—State v. Kelly, 58 A. 705, 
77 Conn. 266. 

Tex.—Lasater v. State, 227 S.W. 949, 
88 Tex.Cr. 452. 

“It is practically impossible, and 
not at all accurate, to attempt to 
state a fixed rule or standard with 
particular reference to the time ele¬ 
ment.” 

Ala.—Smitherman v. State, 33 So.2d 
396, 398, 33 AlaApp. 316. 

26. Fla.—Griswold v. State, 82 So. 
44, 77 Fla. 505. 

Me.—State v. O'Toole, 108 A. 99, 118 
Me. 314. 

N.J.—State v. Blaime, 137 A. 829, 5 
N.J.Misc. 633, affirmed State v. 
Blaine, 140 A. 566, 104 N.J.Law, 
325. 

16 C.J. p 562 note 89. 

Dong course of acts in furtherance 
of scheme 

Where the evidence showed a long 
course of acts in furtherance of a 
scheme for obtaining property by a 
confidence game, it was proper for 
the court to admit in evidence all 
of the transactions, although some 
of them were more than three years 
before filing the indictment. 

Ill.—People v. Miller, 116 N.E. 131, 
278 Ill. 490, L.R.A.1917E 797. 
Motive 

Any facts which may tend to 
prove motive for crime and are not 
too remote should be admitted in 
evidence. 

Fla.—Powell v. State, 175 So. 213, 
131 Fla. 254—Phillips v. State, 101 
So. 204, 88 Fla. 117. 

Threats 

Testimony of threats by accused 
against another will not be excluded 
because of remoteness alone. 

Cal.—People v. Singh, 260 P. 327, 86 

CA. 100. 

27. Ala.—Dorch v. State, 115 So.2d 
287, 40 AlaApp. 475. 

Mass.—Commonwealth v. Corkery, 56 
N.E. 711, 175 Mass. 460. 

Mo.—State v. Fenley, 275 S.W. 36, 
309 Mo. 520. 

N.J.—Corpus Juris Secundum quoted 

in State v. Shiren, 83 A.2d 620, 622, 
15 N.J.Super. 440, affirmed 88 A.2d 
601, 9 N.J. 445. 

N.C.—Slate v. Kelly, 40 S.E.2d 454, 
227 N.C. 62. 


Tex.—Lasater v. State, 227 S.W. 949, 
88 Tex.Cr. 452. 

Substantial probative value 
Whether testimony is too remote 
to have substantial probative value 
depends on the circumstances of the 
particular case. 

Wash.—State v. Thomas, 113 P.2d 73, 
8 Washed 673. 

Examination of person or scene; 
photograph 

Evidence as to result of examina¬ 
tion of a person or scene of crime, 
or a photograph of such person or 
scene, is not inadmissible merely be¬ 
cause examination or photograph 
was made some time after commis¬ 
sion of crime, unless the interval is 
so great that jury could not reason¬ 
ably find whether the condition Is to 
be attributed to ante-mortem or post¬ 
mortem causes. 

Md.—Corens v. State, 45 A.2d 340, 
185 Md. 561. 

28, Mich.—People v. Niles, 7 N.W. 
192, 44 Mich. 606. 

N.J.—Corpus Juris Secundum quoted 

in State v. Shiren, 83 A2d 620, 622, 
15 N.J.Super. 440, affirmed 88 A2d 
601, 9 N.J. 445. 

29. Cal.—People v. Green, 76 P. 649, 
143 C 8. 

16 C.J. p 562 note 92. 

Evidence held not too remote in point 
of time 

U.S.—U. S. v. Grayson, C.C.A.N.Y., 
166 F.2d 863—Kamanosuke Yuge v. 
U. S., C.C.A.Cal., 127 F.2d 683, cer¬ 
tiorari denied Mateus v. U. S., 63 
S.Ct. 43, 317 U.S. 648, 87 L.Ed. 522. 
Ala.—Dorch v. State, App., 115 So.2d 
287—Malone v. State, 71 So.2d 99, 
37 Ala.App. 432, certiorari denied 
71 So.2d 101, 260 Ala. 699. 

Cal.—People v. Sanders, 328 P.2d 825, 
163 CA.2d 132—People v. Lyon, 
288 P.2d 57, 135 C.A.2d 558—Peo¬ 
ple v. Zabel, 213 P.2d 60, 95 CA. 
2d 486. 

Conn.—State v. Schleifer, 130 A. 184, 
102 Conn. 708. 

Fla.—Ferguson v. State, 28 So.2d 
427, 158 Fla. 345. 

Md.—Gray v. State, 150 A. 2d 221, 219 
Md. 557. 

Mass.—Commonwealth v. Machado, 
162 N.B.2d 71. 

Mich.—People v. Koren, 5 N.W.za 
459, 302 Mich. 548. 

Mo.—State v, Robertson, 328 S.W.2d 
576. 
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causal connection or logical relation to the main 
event, 29 * 5 

Circumstantial evidence. Where the evidence is 
circumstantial, such evidence is admissible even 
though it tends only remotely to establish the ul¬ 
timate fact. 20 However, evidence of circumstances 
so remote as to have no legitimate influence in de¬ 
termining the issue should not be allowed. 31 

§ 639- Conjecture 

Evidence furnishing a basis for mere conjecture as 
to the transaction in question may be excluded. 

Library References 

Criminal Law <§=>884. 

Evidence may be excluded when it is such as to 
furnish a basis for nothing more than a mere con¬ 
jecture with reference to the transaction under in¬ 
vestigation. 32 It is essential that the evidence be 
dependable, and while evidence which is referable 


to the degree of positiveness of a witness’ recollec¬ 
tion is admissible for what it is worth, when it may 
signify a lack of personal knowledge, but merely a. 
more or less definite impression otherwise gained, 
it is of little value in support of tangible physical 
facts. 33 

§ 640- Conceded Facts 

Authorities differ as to whether the accused's ad¬ 
mission , or his offer to admit, that facts in question are 
true renders inadmissible evidence of such facts. 

Library References 

Criminal Law <§=>661. 

While the rule has been criticized, 34 evidence of 
facts which in themselves are relevant to the guilt 
of accused is held not inadmissible because he ad¬ 
mits, or offers to admit, that such facts are true. 35 
The right of the state to offer, and to have received, 
evidence which is relevant and material to the issue 
cannot be taken away by such offer or admission; 36 


N.Y.—People v. Bates, 67 N.Y.S.2d 1. 
271 App.Div. 550, appeal denied 68 
S.Ct. 94, 332 U.S. 789, 92 L.Ed. 
371. 

Okl.—Dickey v. State, 257 P.2d 319, 
97 Okl Cr. 28 

Tex.—Kiel v. State, 124 S.W.2d 389, 

136 Tex.Cr. 176—Rodriquez v. 
State, 282 S.W. 225, 104 Tex.Cr. 7. 

Yt.—State v. Persons, 46 A.2d 854, 
114 Vt. 435. 

Wyo.—State v. Koch, 189 F.2d 162, 
64 Wyo. 175. 

16 CJT. p 562 note 92 [a], 

29.5 Ala.—Smitherman v. State, 33 
So.2d 396, 33 Ala.App. 316. 

30. U.S.—Louie v. U. S., C.C.A. 
Wash., 218 F. 36, 134 C.CA.. 58. 

Cal.—People v. Graves, 29 P.2d 807, 

137 C.A. 1, hearingr denied 30 P.2d 
508, 137 OA. 1. 

N.M.—State v. Martinez, 15 P.2d 685, 
687, 36 N.M. 360. 

31. Cal.—People v. Graves, 29 P.2d 
807, 137 C.A. 1, hearing denied 30 
P.2d 508, 137 OA. 1. 

3ST.Y.—People v. Razezicz, 99 N.E 
557, 206 N.Y. 249. 

32. Ala.—Smitherman v. State, 33 
So.2d 396, 33 Ala.App. 316. 

Idaho.—State v. Farris, 282 P. 489. 
48 Idaho 439. 

Ill.—People v. Paisley, 123 N.E. 573, 
288 Ill. 310. 

Pa.—Commonwealth v. Loomis, 113 
A. 428, 270 Pa. 254. 

W.Va.—State v. Coram, 182 S.E. 83, 
85, 116 W.Va. 492. 

16 C.J. p 562 note 96. 

33. Hiss.—Robinson v. State, 178 So 
588, 180 Miss. 774. 

34. “The introduction of evidence 
concerning a fact which the oppos¬ 
ing party is willing to admit is oft 
entimes subject to the criticism tha. 


it was introduced for an ulterior 
purpose. Unless such evidence is 
pertinent to emphasize a fact which 
the admission does not fully cove7 
it is safer far ... to accept the 
admission rather than to give the 
accused a pretext to complain of 
misconduct or unfairness. However 
. . . it was not error to admit 

the evidence." 

Utah.—State v. Seyboldt, 236 P. 225, 
231, 65 Utah 204. 

35. Cal.—People v. Burkhart, 297 P. 
11, 211 C. 726. 

Conn.—State v. Campbell, 104 A. 653, 
93 Conn. 3. 

Ga.—Sisk v. State, 185 S.E. 777, 182 
Ga. 448—Corpus Juris cited in Cur¬ 
rie v. State, 126 S.E. 8 35, 836, 159 
Ga. 775. 

Corpus Juris cited in Berry v. 
State, 180 S.E. 635, 638, 51 Ga.App. 
442. 

S.D.—Corpus Juris quoted in State v. 
Morgan, 176 N.W. 35, 36, 42 S.D. 
517. 

Tex.—Burns v. State, 76 S.W.2d 516, 
127 Tex.Cr. 356—Curtis v. State, 46 
S.W.2d 303, 119 Tex.Cr. 398—Mc¬ 
Donough v. State, 39 S.W.2d 886, 
118 Tex.Cr. 301—Reeves v. State, 
32 S.W.2d 471, 116 Tex.Cr. 451— 
Simpson v. State, 263 S.W. 273, 97 
Tex.Cr. 57. 

Wyo.—Corpus Juris cited in State v. 
Lantzer, 99 P.2d 73, 78, 55 Wyo. 
230. 

16 C.J. p 562 note 97. 

KTo estoppel of the other party 
arises from an admission of a fact 
so as to prevent proof of such fact 
by other relevant evidence. 

Wash.—State v. Evans, 258 P. 845, 
145 Wash. 4. 


Refusal of stipulation 

Permitting examination of officer 
as to conceded fact held not error, 
where attorney for accused declined 
to stipulate and stated that officer 
had better testify. 

c . jh.alpako££, 295 P. 48, 

111 C.A. 59. 

Subsequent admission by accused 
after the reception of evidence does* 
not render such evidence inadmissi¬ 
ble. 

Cal.—People v. Palumbo, 16 P.2d 316, 
127 CAl. 703. 

Failure to controvert testimony 
Testimony of witness did not be¬ 
come inadmissible because accused 
did not testify or otherwise contro¬ 
vert testimony as to his acts and in¬ 
tent. 

Tex.—Housman v. State, 230 S.W.2d 
541, 155 Tex.Cr. 49. 

Proof of flight of accused was 
properly introduced even though he 
was willing to concede fact of flight. 
D.C.—Shelton v. U. S., 169 F.2d 665, 
83 U.S.App.D.C. 257, certiorari de¬ 
nied 69 S.Ct. 24, 335 U.S. 834, 98 
L.Ed. 387. 

Photographs 

(1) Fact that accused has admit¬ 
ted some of facts shown by photo¬ 
graphs does not necessarily render 
them inadmissible. 

Ind.—Hawkins v. State, 37 N.E.2d 
79, 219 Ind. 116. 

R.I.—State v. Greene, 60 A.2d 711, 74 

R. I. 437. 

Wyo.—State v. Lantzer, 99 P.2d 73, 
55 Wyo. 230. 

(2) Admissibility of photographs 
generally see infra § 852. 

36. U.S.—Parr v. U. S., C.A,Tex., 
255 F.2d 86, certiorari denied 79 

S. Ct. 40, 358 U.S. 824, 3 L.Ed.2d 64. 
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•so, an accused cannot, by admitting damaging 
features of the stated case, cut it off from making 
proof thereof, 36 - 5 and where accused pleads not 
guilty, he cannot prevent the introduction of com¬ 
petent evidence to prove every element of the crime 
charged by admitting a part of them. 36 -* 0 

On the other hand, rejection of offered evidence 
as to an admitted fact has been held not erroneous ; 37 
so, where facts are proved and are not disputed, the 
-court does not err in rejecting accused’s offer of 
proof as to such facts, and is not required to permit 
him to prove them again. 37 - 5 Permitting the exhibi- 
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tion of articles relating to the offense is erroneous 
when every material and admissible fact possible 
to be established by such exhibition has been ad¬ 
mitted, particularly when a right of accused is there¬ 
by infringed. 38 

Where the state admits that accused bears a good 
reputation, to the full extent to which his witnesses 
would testify, the court may properly decline to ad¬ 
mit the introduction of their testimony in full 38 * 5 or 
to permit accused to offer the names of the witnesses 
to the jury. 38 - 10 


Cal.—People v. Farisi, 213 P. 968, 
190 C. 542. 

People v. Pollock, 77 P.2d 885, 
25 C.A.2d 440—People v. Slndici, 
201 P. 975, 54 C.A. 193. 

Conn.—State v. Campbell, 104 A. 653, 
93 Conn. 3. 

Ga.—Corpus Juris cited in Berry v. 
State, 180 S.E. 635, 638, 51 Ga.App. 
442. 

Ill.—People v. Scheck, 190 N.E. 108, 
356 Ill. 56, 91 A.L.R. 1478. 

People v. Munday, 215 IllApp. 
266. 

Iowa.—State v. Leitzke, 218 N.W. 
936, 206 Iowa 365—State v. Hap¬ 
pen, ISO N.W. 307, 191 Iowa 19. 
Mich.—People v. MacPherson, 35 N. 

W.2d 376, 323 Mich. 438. 

Mo.—State v. Boyer, 112 SW.2d 575, 
342 Mo. 64. 

Neb.—Maddox v. State, 189 N.W. 398, 
108 Neb. 809. 

N.C.—State v. Galloway, 124 S.E. 745, 
188 N.C. 416. 

Okl.—Shepherd v. State, 300 P. 421, 
51 Okl.Cr. 209. 

Or.—State v. Young, 96 P. 1067, 52 
Or. 227, 132 Am.S.R. 689, 18 L.R.A., 
N.S., 688. 

S.D.—Corpus Juris quoted in State 
v. Morgan, 176 N.W. 35, 36, 42 S.D. 
517. 

Tex.—Moss v. State, 120 S.W.2d 
1054, 135 Tex.Cr. 404. 

16 C.J. p 851 note 66. 

Season for rule 

People of state are entitled to pre¬ 
sent facts to jury, in order that they 
may have proper weight in proving 
■criminal intention and what verdict 
should be, as well as to decide wheth¬ 
er punishment should be by a fine 
only, or by fine and imprisonment. 
Ill.—People v. Munday, 127 N.E. 364, 
293 Ill. 191, certiorari denied Mun¬ 
day v. People of State of Illinois, 
41 S.Ct. 13, 254 U.S. 638, 65 L.Ed. 
451. 

Generally, state cannot he con¬ 
trolled by admissions of contesting 
accused persons to any matter rele¬ 
vant in law to a conviction for of¬ 
fense charged. 


Tex.—Beard v. State, 171 SW.2d 869, 
146 Tex.Cr. 96. 

Hypothetical admission 

State in a prosecution for crime is 
not required to accept hypothetical 
admission of accused in lieu of evi¬ 
dence otherwise admissible for itself. 
Iowa.—State v. Happen, ISO NW. 
307, 191 Iowa 19, overruling State 
v. Strum, 169 NW. 373, 1S4 Iowa 
1165, and State v. Vance, 94 NW. 
204, 119 Iowa 685. 

Belief as to nondenial by accused 
Where hunter shooting boy mis¬ 
taken for animal pleaded not guilty 
to charge of manslaughter, it was 
incumbent on state to prove that 
hunter fired fatal shot, and state had 
right to do so by any and all com¬ 
petent evidence available, even 
though prosecutor had reason to be¬ 
lieve that accused would not deny 
such evidence. 

Wash.—State v. Green, 229 P.2d 318, 
38 Wash.2d 240, 23 A.L.R.’d 1397. 
Great weight of authority 
Mich.—People v. Neaton, 292 N.W. 
589, 294 Mich. 134. 

36J5 U.S.—Parr v. U. S., C.A.Tex., 
255 F.2d 86, certiorari denied 79 
S.Ct. 40, 358 U.S. 824, 3 L.Ed.2d 64. 
Tex.—Parkman v. State, 191 S.W.2d 
743, 149 Tex.Cr. 101. 

Concession of element of crime 
An election to concede some ele¬ 
ment of the crime by accused does 
not affect the admissibility of evi¬ 
dence and exhibits previously admit¬ 
ted in the state's case. 

Wash.—State v. Farley, 290 P.2d 987, 
48 Wash.2d 11, certiorari denied 77 
S.Ct. 79, 352 U.S. 858, 1 L.Ed.2d 
65. 

38.10 Ill.—People v. Botulinski, 64 
N.E.2d 486, 392 Ill. 212. 

37. Minn.—State v. Lewis, 195 NW. 

901, 157 Minn. 250. 

Mo.—State v. Creighton, 52 SW.2d 
556, 330 Mo. 1176. 

Neb.—Koenigsteln v. State, 173 NW. 
603, 103 Neb. 580. 

Character and reputation 

(1) It is not error to exclude tes¬ 
timony of witnesses to prove good 
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reputation of accused where state ad¬ 
mitted that he bore such reputation 
prior to his difficulty with deceased. 
Tex.—Becker v. State, 190 SW. 185, 
80 Tex.Cr. 186. 

(2) In prosecution for cattle theft, 
failure to allow accused to prove 
that never before had his acts and 
deeds been questioned and that he 
had never been accused of an offense 
was not error, where testimony 
showed that accused had never been 
convicted of a felony and state ad¬ 
mitted that his reputation as law- 
abiding citizen was good. 

Tex.—Wright v. State, 128 SW.2d 61, 
137 Tex.Cr. 118. 

(3) In such a prosecution refusal 
to allow accused to introduce further 
testimony showing his good reputa¬ 
tion for being a peaceable law-abid¬ 
ing citizen, after state made admis¬ 
sion in open court that such reputa¬ 
tion was good, was not error. 

Tex.—Wright v. State, supra. 

(4) An admission by state, that ac¬ 
cused's reputation as a peaceable, 
law-abiding citizen was good in com¬ 
munity in which he resided up to 
time of alleged offense, did not limit 
the trait of character to community 
in which he resided at time of of¬ 
fense, but included every community 
in which he had ever resided. 

Tex.—Wright v. State, supra. 

37.5 U.S.—Lane v. U. S., C.C.AAriz., 
142 F.2d 249. 

38. Tex.—Alexander v. State, 204 S. 
W. 644, 84 Tex.Cr. 75. 

Suspended sentence 

When accused has presented a plea 
for a suspended sentence and evi¬ 
dence is such that it would ordinari¬ 
ly be granted, allowing prosecution 
to exhibit articles is prejudicial to 
the right to the suspended sentence 
when accused has admitted every 
material and admissible fact possible 
to be established by his exhibition. 
Tex.—Alexander v. State, supra, 

38.5 Tex.—Griffith v. State, 169 S.W. 
2d 173, 145 Tex.Cr. 465. 

38.10 Tex.—Griffith v. State, supra. 
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§ 641. General Statements 

Competent evidence, which is alone admissible, Is 
evidence which the very nature of the thine to be proved 
requires as the fit and appropriate proof. The modern 
tendency is to enlarge the domain of competency; but 
doubts as to competency should be resolved in favor of 
the accused. 

Library References 
Criminal Law <3=385. 

“Competent evidence,” in criminal jurisprudence, 
has been defined as that which the very nature of 
the thing to be proved requires 39 as the fit and ap¬ 
propriate proof in the particular case. 39 * 6 Thus, 
competency of evidence depends on its inherent, pro¬ 
bative force rather than on outside circumstances. 40 
The competency of evidence in the end depends on 
whether it is likely, all things considered, to advance 
the search for the truth; 40 * 6 and that does not 
invariably follow from the fact that it is rationally 
relevant. 40 * 10 

It is said that the competency of testimony is not 


determined in all cases by rules which define with 
meticulous accuracy the line that separates rejected 
from admissible evidence. 41 Wherever evidence 
is pertinent and tends to prove the issue, it is com¬ 
petent, 42 as where evidence tends directly to show 
accused guilty of the crime charged. 43 Evidence 
may be competent if it is in aid of, and incidental to, 
other evidence, although it is not in and of itself 
evidence of the offense charged. 44 

Persons accused of crime are to be tried on 
competent evidence alone, and none other. 46 How¬ 
ever, the trend of the law in recent years has been 
to turn away from rigid rules of incompetence in 
favor of admitting testimony; 46 * 5 the tendency is to 
enlarge the domain of competency. 45 * 10 The ques¬ 
tion as to the admissibility of evidence is not to be 
determined by its weight; 45 * 16 if it has any probative 
value, however small, and is otherwise competent, it 
should be admitted. 45 * 20 

Incompetent evidence should not be received. 46 


39. Iowa.—State v. Snyder, 59 N.W. 
2d 223, 226, 244 Iowa 1244. 

Similar definition 

“That which the very nature of 
the thing to be proved requires, as 
the production of a writing when 
its contents are the subject of in¬ 
quiry/' 

S.C.—Black L.D., quoted in State v. 
Petit, 142 S.E. 725, 731, 144 S.C. 
452. 

39.5 Tex.—Horbach v. State, 43 Tex. 
242, 249. 

40. Mass.—Commonwealth v. Dela- 
cey, 171 N.E. 455, 271 Mass. 321. 

Coercion existing in extrajudicial 
identification of accused as person 
perpetrating robbery might tend to 
discredit and affect credibility of 
subsequent testimony of witness, but 
would not render it incompetent. 

Ga.—Boyers v. State, 33 S.E.2d 251, 
198 Ga. 838. 

Evidence held probative 

In prosecution for filing false non¬ 
communist affidavits in 1951 and 
1952, trial court properly admits tes¬ 
timony of F. B. I. informant, who in¬ 
filtrated the Communist Party, that 
he saw accused at a closed Commu¬ 
nist Party meeting in 1949, as 
against contention that such evi¬ 
dence was not probative on issue. 
U.S.—Fisher v. U. S., CA.Wash., 231 
F.2d 99. 

40.5 U.S.—U. S. v. Kruiewitch, C.C. 
A.N.Y., 145 F.2d 76, 156 A.L.R. 337. 

40.10 U.S.—IT. S. v. Kruiewitch, su¬ 
pra. i 


41. U.S.—Morton v. U. S., C.C.A.I11., 
60 F.2d 696, certiorari denied 53 S. 
Ct. 401, 288 U.S. 607, 77 L.Ed. 982. 

42. Ala.—Lassiter v. State, 189 So. 

781, 28 Ala.App. 540—Quinn v. 

State, 74 So. 743, 15 Ala.App. 635. 

Ill.—People v. Fisher, 172 N.E. 743, 
340 Ill. 216. 

43. U.S.—Hooker v. U. S., C.C.A. 
Ark., 21 F.2d 932, certiorari de¬ 
nied 48 S.Ct. 436, 277 U.S. 589, 72 
L.Ed. 1002. 

Ill.—People v. Bloom, 18 N.E.2d 197, 
370 Ill. 144—People v. Burke, 145 
N.E. 164, 313 Ill. 576—People v. 
Newsome, 125 N.E. 735, 291 Ill. 11. 

44. Mass.—Commonwealth v. Dur¬ 
kin, 154 N.E. 185, 257 Mass. 426. 

Va.—Levine v. City of Lynchburg, 
159 S.E. 95, 156 Va. 1007. 

45. Neb.—Biddick v. State, 205 N. 
W. 572, 113 Neb. 851. 

N.J.—Ex parte Tremper, 8 A.2d 279, 
126 N.J.Eq. 276. 

Okl.—Bristow v. State, Cr., 94 P.2d 
254. 

45.5 U.S.—On Lee v. U. S., N.Y., 72 
S.Ct. 967, 343 U.S. 747, 96 L.Ed. 
1270, rehearing denied 73 S.Ct. 5, 
344 U.S. 848, 97 L.Ed. 659. 
Countervailing force 

Doctrinal trend in modern law of 
evidence is toward full disclosure 
and greater admissibility, while 
there is a countervailing force aris¬ 
ing out of operation of constitution¬ 
al or statutory privileges that may 
render evidence either obtainable or 
inadmissible. 

U.S.—U. S. v. Grunewald, D.C.N.Y., 
164 F.Supp. 644. 
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45.10 U.S.—On Lee v. U. S. f N.Y., 72 
S.Ct. 967, 343 U.S. 747, 96 L.Ed. 
1270, rehearing denied 73 S.Ct. 5, 
344 U.S. 848, 97 L.Ed. 659—Funk v. 
U. S. f N.C., 54 S.Ct. 212, 290 U.S. 
371, 78 L.Ed. 369—Benson v. U. S., 
Kan., 13 S.Ct. 60, 146 U.S. 325, 36 
L.Ed. 991. 

45.15 Ga.—Fuller v. State, 26 S.E.2d 
281, 196 Ga. 237. 

Effect of undue pressure outside of 
court 

Rule calling for exclusion of state¬ 
ments made to police officers outside 
of court under circumstances which 
render truth of them improbable is 
not applicable to testimony given in 
court under oath, but if it appears 
that testimony of witness may have 
been affected by undue pressure ex¬ 
ercised outside of court, that is a 
consideration bearing on the weight 
of the testimony and does not render 
the testimony inadmissible. 

Conn.—State v. Taborsky, 95 A.2d 
59, 139 Conn. 475. 

45.30 Ga.—Fuller v. State, 26 S.E.2d 
281, 196 Ga. 237. 

46. Ill.—People v. Willy, 133 N.E. 
859, 301 Ill. 307—People v. Stevens, 
193 N.E. 154, 258 Ill. 391. 

16 C.J. p 562 note 1. 

Evidence held inadmissible as incom¬ 
petent 

Ala.—Davis v. State, 23 So.2d 612, 
32 Ala.App. 204, certiorari denied 
23 So.2d 615, 247 Ala. 224—Mc- 
Mickens v. State, 88 So. 342, 18 
Ala.App. 36. 

Cal.—People v. Buffum, 256 P.2d 317, 
40 C.2d 709 
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Conversely, competent evidence is admissible, 47 pro¬ 
vided it is also relevant within the rules discussed 
supra §§ 600-636, and material under the principles 
supra §§ 637-640. Evidence which is competent 
for any purpose is not to be excluded because it 
incidentally discloses otherwise incompetent mat¬ 
ter. 48 A question of substantial doubt as to the 
competency of evidence should be solved in favor 
of accused. 49 


Competent evidence is not rendered inad¬ 
missible because it may also be put to an improp¬ 
er use. 50 All testimony legitimately introduced 
against accused is offered for the purpose of in¬ 
juriously affecting him before the jury, 51 and, where 
evidence is otherwise competent, it is not rendered 
incompetent by the fact that it may prejudice the 
minds of the jurors against him, 52 or that it may be 


Del.—Tollin v. State, 78 A.2d 810, 7 
Terry 120. 

III.—People v. Morettl, 129 N.E.2d 
709, 6 I11.2d 494, certiorari denied 
Moretti v. People of State of Ill., 
78 S.Ct. 794, 356 U.S. 947, 2 L.Ed. 
2d 822—People v. Stevens, 103 N. 
E. 154, 358 Ill. 391. 

Ky.—Stacy v. Commonwealth, 254 S. 
W.2d 917—Marcum v. Common¬ 
wealth, 142 S.W.2d 137, 283 Ky. 
590. 

Mass.—Commonwealth v. Rudnick, 60 
N.E.2d 353, 318 Mass. 45. 

Miss.—Eaton v. State, 28 So.2d 230, 
200 Miss. 729. 

N.Y.—People v. Feld, 113 N.E.2d 440, 
305 N.Y. 322. 

Okl.—Gregg v. State, 101 P.2d 289, 
69 Okl.Cr. 103. 

Pa.—Commonwealth v. Reed, 31 A. 

2d 595, 152 Pa.Super. 249. 

S.C.—State v. Atkins, 32 S.E.2d 372, 
205 S.C. 450. 

Tex.—Hughes v. State, 124 S.W.2d 
349, 136 Tex.Cr. 210—Robinson v. 
State, 7 S.W.2d 571, 110 Tex.Cr. 
345. 

W.Va.—State v. Loveless, 87 S.E.2d 
273, 140 W.Va. 875. 

47. Ga.—Owensby v. State, 98 S.E. 
552, 149 Ga. 19—Tiller v. State, 36 
S.E. 201, 111 Ga. 840. 

Ill.—People v. Colegrove, 174 N.E. 
536, 342 Ill. 430—People v. Durkin, 
161 3ST.E. 739, 330 Ill. 394. 

S.C.—State v. Petit, 142 S.E. 725, 731, 
144 S.C. 452. 

16 C.J. p 562 note 2. 

“The law makes all competent evi¬ 
dence admissible, whether direct or 
circumstantial.” 

Cal.—People v. Tucker, 298 P.2d 558, 
561, 142 C.A.2d 549. 

Evidence 'bearing directly on issue of 
fact 

N.D.—State v. Dimmick, 296 N.W. 

146, 70 N.D. 463. 

Evidence of convict 
A statute making evidence of con¬ 
victs competent in prosecutions 
against one who, while a convict 
guard, assaults a convict, has been 
held valid. 

Tex.—Hughes v. State, 204 S.W. 640, 
83 Tex.Cr. 550. 

Opportunity for explanation 

Accused should have opportunity 
to explain to jury that act shown to 
be criminal by prosecution was not 
such. 


Tex.—Maladin v. State, 58 S.W.2d 91. 
123 Tex.Cr. 77—Haley v. State, 2 
S.W.2d 259, 108 Tex.Cr. 611. 

Clrcunstanoes affecting punishment 
or penalty 

(1) In view of fact that courts 
have discretionary power to consider 
circumstances in aggravation or mit¬ 
igation of punishment, when jury is 
called on to fix punishment, as in 
cases of first degree murder, jurors 
should have opportunity to consider 
same evidence, subject to proper in¬ 
struction cautioning jury as to limit¬ 
ed purpose for which it is to be con¬ 
sidered. 

Idaho.—State v. Owen, 253 P.2d 203, 
73 Idaho 394. 

(2) To enable jury to fix penalty 
intelligently, information of other of¬ 
fenses committed by accused, his 
criminal proclivities and demonstrat¬ 
ed attitude toward law and order, 
and such mitigating factors as im¬ 
paired health, mental deficiencies, and 
state of Intoxication is admissible. 
Pa.—Commonwealth v. Simmons, 65 

A.2d 353, 361 Pa. 391, certiorari de¬ 
nied 70 S.Ct. 96, 338 U.S. 862, 94 
L.Ed. 528, rehearing denied 70 S. 
Ct. 181, 338 U.S. 888, 94 L.Ed. 546. 

Evidence held admissible as compe¬ 
tent 

U.S.—Speak v. U. S., C.C.A.Colo., 161 
F.2d 562—Atherton v. U. S., C.C. 
A.Cal., 128 F.2d 463. 

U. S. v. Lazarescu, D.C.Md., 104 
F.Supp. 771, affirmed Lazarescu v. I 
U. S., 199 F.2d 898. 

Watlington v. U. S., Okl., 233 F. j 
247, 147 C.C.A. 253, certiorari de¬ 
nied 37 S.Ct. 214, 242 U.S. 645, 61 
L.Ed. 543. 

Ala.—Baker v. State, 95 So. 467, 209 
Ala. 142. 

Rikard v. State, 73 So. 992, 15 
Ala.App. 497. 

Kan.—State v. Barnett, 137 P.2d 133, 
156 Kan. 746. 

Ky.—Crigger v. Commonwealth, 225 
S.W.2d 113, 311 Ky. 682. 

La.—State v. Richard, 89 So. 697, 
149 La. 568. 

Mass.—Commonwealth v. Hayes, 40 
N.E.2d 27, 311 Mass. 21—Common¬ 
wealth v. Sinclair, 80 N.E. 799, 195 
Mass. 100, 11 Ann.Cas. 217—Com¬ 
monwealth v. Foley, 99 Mass. 497. 
Mich.—People v. Connor, 83 N.W.2d 
315, 348 Mich. 456—People v. 

Breen, 158 N.W. 142, 192 Mich. 39. 
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Miss.—Reed v. State, 99 So.2d 455, 
232 Miss. 432. 

Pa.—Commonwealth v. Roberts, O. & 
T„ 44 Luz.Leg.Reg. 175. 

Tex.—Pendell v. State, 253 S.W.2d 
426, 158 Tex.Cr. 119. 

Exclusion held error 

If evidence is competent for any 
purpose, it would be error to exclude 
it. 

N.C.—State v. Hildebran, 161 S.E. 
488, 201 N.C. 780. 

48. Ariz.—Lawrence v. State, 240 P. 
863, 29 Ariz. 247, rehearing denied 
241 P. 511, 29 Ariz. 318, and cer¬ 
tiorari denied 46 S.Ct. 201, 269 U.S. 
585, 70 L.Ed. 425. 

Idaho.—State v. Alvord, 272 P. 1010, 
47 Idaho 162. 

N.Y.—People v. Keller, 174 N.Y.S. 
301, 186 App.Div. 534, 37 N.Y.Cr. 
400, appeal dismissed 123 N.E. 882, 
226 N.Y. 656. 

Okl.—Copus v. State, 224 P. 364, 26 
Okl.Cr. 366. 

49. Iowa.—Corpus Juris cited in 
State v. Sigman, 261 N.W. 538, 540, 
220 Iowa 146—Corpus Juris cited 
in State v. Walker, 185 N.W. 619, 
626, 192 Iowa 823. 

N.Y.—People v. Grout, 161 N.Y.S. 
718, 174 App.Div. 608, 35 N.Y.Cr. 
226, appeal dismissed 222 N.Y. 661. 

50. Mass.—Commonwealth v. Seles- 
nick, 172 N.E. 343, 272 Mass. 354 
—Commonwealth v. Retkovitz, 110 
N.E. 293, 222 Mass. 245. 

Or.—State v. Nelson, 92 P.2d 182, 162 
Or. 430. 

51. Tex.—Ellington v. State, 87 S. 
W. 153, 48 Tex.Cr. 160. 

52. Ariz.—Hadley v. State, 212 P. 
458, 25 Ariz. 23. 

Cal.—People v. Klopper, 214 P. 878, 
61 C.A. 291. 

Conn.—State v. Campbell, 104 A. 653, 
93 Conn. 3. 

Ga.—Crawford v. State, 134 S.E. 200, 
35 Ga.App. 585—Cowart v. State, 
117 S.E. 663, 30 Ga.App. 289. 

Ill.—People v. Paisley, 132 N.E. 822, 
299 Ill. 576. 

N.C.—State v. Howard, 131 S.E. 572, 
191 N.C. 213. 

Okl.—Copus v. State, 224 P. 364, 26 
Okl.Cr. 366. 

R.I.—State v. Miller, 161 A. 222, 52 
R.I. 440. 
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damaging. 52 * 6 Testimony is not to be excluded on 
the ground that it would arouse in the minds of the 
jurors a feeling of horror and indignation against 
accused, where there is nothing in the testimony 
which would have that tendency. 53 Evidence which 
is otherwise proper is not incompetent because it 
tends to belittle accused’s attorney, 54 or by reason 
of the fact that it may tend to humiliate or degrade 
a witness. 55 Evidence is not necessarily made in¬ 
competent because counsel deduce unwarranted con¬ 
clusions therefrom. 56 The fact that a witness is 
prejudiced against accused goes only to the credit 
to be given the testimony, and in no manner affects 
the admissibility of the testimony. 67 

Inconsistencies in the evidence do not affect its 
admissibility, 58 and the fact that a witness is uncer¬ 
tain in the matters to which he testifies does not af¬ 
fect the competency of his testimony. 59 Likewise, 
the fact that the testimony of a -witness conflicts 
with that of other witnesses does not render his 
testimony incompetent. 59 * 5 

A statutory right of accused to be informed of the 
grounds on which the arrest is made does not 
render competent evidence of the conversation with 
the officer. 60 Testimony which is incompetent as 
substantive evidence is not rendered competent by 
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reason of the fact that it tends to corroborate some 
other -witness. 61 

Laying foundation . In general, it is held no ob¬ 
jection to the admissibility of evidence that no 
foundation has been laid. 62 So, a foundation is not 
required where the evidence sought to be elicited 
relates to the very transaction for which accused 
is on trial. 63 However, in some instances evidence 
has been held to be inadmissible in the absence of the 
laying of a foundation. 64 A prima facie showing 
constitutes a sufficient foundation, and clear, certain, 
and positive proof is not required. 65 

§ 642. Nature and Source of Evidence in 
General 

Evidence must be intelligible and definite. Its ad¬ 
missibility Is generally not affected by Its source; so. 
It may be obtained through any of the senses, or, with 
some qualifications, through recording or listening devices. 

Library References 

Criminal Law <§=»3SC. 

It is an elemental requirement in the production 
of evidence that it shall be intelligible to the triers 
of the facts and to the person being tried, 66 and 
that it shall be definite. 67 As a general rule, the 
admissibility of evidence is not affected by the source 
from which it comes ; 68 but a reviewing court views 


Tex.—Smith v. State, 232 S.W. 497, 
90 Tex.Cr. 24. 

16 C.J. p 662 note 7. 

Gruesome or shocking* evidence 

(1) Admission of competent evi¬ 
dence, no matter how gruesome and 
shocking it may be, does not deny 
to an accused a fair trial as guar¬ 
anteed by law. 

Kan.—State v. King, 206 P. 883, 111 
Kan. 140, 22 A.L.R. 1006. 

(2) Mere fact that an item of evi¬ 
dence is gruesome or revolting 
should not require its exclusion, if it 
sheds light on, strengthens, or gives 
character to other evidence sustain¬ 
ing issues in case. 

Ala.—Hines v. State, 72 So.2d 296, 
260 Ala. 668—McKee v. State, 44 
So.2d 781, 253 Ala. 235. 

52.5 Kan.—State v. Kladis, 238 P.2d 
522, 172 Kan. 38. 

Ky.—Commonwealth v. Jackson, 281 
S.W.2d 891. 

53. U.S.—Maki v. U. S., C.C.A.Idaho, 
12 F.2d 668. 

Cal.—People v. Todd, 146 P. 899, 26 
C.A. 291. 

54. Mo.—State v. Kapp, 187 S.W. 
1178. 

55. Fla.—Butler v. State, 113 So. 
699, 94 Fla. 163. 

56. Iowa.—State v. Baker, 135 N.W. 
1097, 138 N.W. 841, 157 Iowa 1 26. 


57. Mont.—State v. Benson, 5 P.2d 
223, 91 Mont. 21. 

58. III.—People v. Kerney, 108 N.E. 
2d 779, 413 Ill. 404. 

Mich.—People v. Kalder, 279 N.W. 
493, 284 Mich. 235. 

Pa.—Commonwealth v. Westwood, 
188 A. 304, 324 Pa. 289. 

Tex.—Long v. State, 200 S.W. 160, 
82 Tex.Cr. 312. 

Number of persons involved in rob¬ 
bery 

Cal.—People v. Pruitt, 318 P.2d 552, 
155 C.A.2d 585. 

59. Kan.—State v. Shaw, 196 P. 1100, 
108 Kan. 781. 

Any uncertainty in identification 

affects the weight, but not the com¬ 
petency of the testimony. 

Mass.—Commonwealth v. Burke, 159 
N.R2d 856. 

59.5 Ky.—Powell v. Commonwealth, 
214 S.W.2d 1002, 308 Ky. 467. 

60. Mass.—Commonwealth v. Cantor, 
149 N.E. 205, 253 Mass. 509. 

61. N.C.—State v. Lassiter, 131 S.E. 
577, 191 N.C. 210. 

62. Cal.—People v. Barr, 25 P.2d 503, 
134 C.A. 383. 

La.—State v. Solomon, 62 So.2d 481, 
222 La. 269. 

63- Cal.—People v. Higgins, 64 P.2d 
454, 18 C.A.2d 595, followed in 
64 P.2d 955, 19 C.A.2d 744. 
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64. U.S.—U. S. V. Groves, C.C.A.N.T., 
122 F.2d 87, certiorari denied 62 S. 
Ct. 135, 314 U.S. 670, 86 L.Ed. 536. 

Me.—State v. Berube, 26 A.2d 654, 
139 Me. 11. 

Blood tests see infra § 645(1). 
Bloodhound evidence see infra § 646. 
Scope of investigation 

In prosecution for publication of 
libel in voluminous report, witness 
is incompetent to say whether she 
found any part of report true, with¬ 
out showing scope of investigation 
and accused's knowledge when he 
published report. 

Pa.—Commonwealth v. Wilhelm, 96 
Pa.Super. 473, affirmed 141 A, 52, 
292 Pa. 283. 

65. Nev.—White v. State, 285 P. 503, 
52 Nev. 235. 

Foundation held sufficiently laid 

Ark.—Potts v. State, 290 S.W. 599, 
172 Ark. 846. 

Nev.—White v. State, 285 P. 503, 52 
Nev. 235. 

66. Miss.—Crawford v. State, 138 So. 
589, 162 Miss. 158. 

67. Miss.—Crawford v. State, supra. 

68. Ill.—People v. Castree, 143 N.E. 
112, 311 Ill. 392, 32 A.L.R. 357. 
"Courts, in the administration of 

the criminal law, are not accustomed 
to be over-sensitive in regard to the 
sources from which evidence comes. 
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with profound disapproval the acceptance by the So, it is held that only when a disputed issue turns 

trial court of information with respect to the case scientific evidence, they must also guard accused 

from sources outside the record. 68 - 5 and the public against the use of this so-called 

The testimony of a witness is not limited to that scientific evidence when the use thereof does not 

obtained by only one of the senses, but any pertinent bear the approval of scientists themselves unless 

information obtained through any or all of the every procedural step has been rigidly adhered to.™ 

senses is admissible.69 So, evidence obtained by the Jt is said that courts have viewed with some 

use of a mirror is admissible.™ skepticism any devices which are suggested as a sub- 

stitute for sensory perception; 70 - 10 but when it is 
While the courts have been moving along with shown that an instrument meets the tests of ac- 

the progress of science in the use of so-called curacy, its findings are accepted in evidence. 70 - 15 


and will avail themselves of all evi¬ 
dence that is competent and pertinent 
and not subversive of some constitu¬ 
tional or legal right.” 

Ill.—Gindrat v. People, 27 N.E. 1085, 
1087, 138 III. 103. 

Effect of illegal arrest 
Fact that still was within few 
yards of county line in one county 
was held not to render Inadmissible 
testimony of arresting officers of an¬ 
other county. 

Tex.—Guidry v. State, 31 S.W.2d 633, 
116 Tex.Cr. 294. 

Information obtained from accused or 
his wife 

Facts which have been discovered 
by competent witness are not to be 
excluded because witness may have 
been put on track of them by infor¬ 
mation coming from accused or his 
wife. 

OkL—Quinn v. State, 25 P.2d 711, 55 
Okl.Cr. 116. 

Pa.—Commonwealth v. Johnson, 62 
A. 1064, 213 Pa. 432. 

Narcotics legally seized by federal 
agents can be used in state court for 
evidence under state charge of nar¬ 
cotic violations. 

U.S.—Ramirez v. Lozoya, C.A.Cal., 
253 F.2d 85, certiorari denied Lo- 
zoya v. Ramirez, 78 S.Ct. 1391, 357 
U.S. 941, 2 L.Ed.2d 1554, rehearing 
denied Gonzalez Lozoya v. Ramirez, 
79 S.Ct. 17, 358 U.S. 859, 3 L.Ed.2d 
94. 

Question as to powers of observation 
improper 

In prosecution for burglary, objec¬ 
tion to cross question to owner of 
stolen goods as to his powers of ob¬ 
servation as to distances between 
store and a house was properly sus¬ 
tained, where witness could have giv¬ 
en no more information than he did, 
whatever his powers of observation. 
Cal.—People v. Martinez, 160 P. 868, 
31 C.A. 413. 

Sign showing proprietorship 
Pa.—-Commonwealth v. Bitzer, Quar. 
Sess., 51 Lanc.L.Rev. 85. 

68.5 Mich.—People v. Thomas, 102 
N.W.2d 475, 359 Mich. 251. 

69- N.C.—State v. Fentress, 52 S.E. 
2d 795, 230 N.C. 248. 


W.Va.—State v. Snodgrass, 114 S.E. 
136, 91 W.Va. 553. 

Identification of accused by voice 
see supra § 616 b (4). 
Stenographer’s notes of conversation 
Where stenographic reporter testi¬ 
fied that prior to taking notes of a 
conversation between defendants 
while they were confined in their 
cells, he had been present while they 
were being examined in warden’s 
office, that he heard them talk on that 
occasion, and that he recognized their 
voices when he heard conversation 
which he recorded, sufficient founda¬ 
tion for admission of the notes of 
the conversation was laid. 

Cal.—People v. Smith, 224 P.2d 719, 
36 C.2d 444. 

Recognition of automobile by sound 

Testimony of witnesses based on 
recognition of accused’s automobile 
by sound alone was competent 
Ala.—Burns v. State, 19 So.2d 450, 246 
Ala. 135, certiorari denied 65 S.Ct. 
589, 324 U.S. 843, 89 L.EcL 1405, 
rehearing denied 65 S.Ct. 858, 324 
U.S. 887, 89 L.Ed. 1436, certiorari 
denied 66 S.Ct. 137, 326 U.S. 765, 
90 L.Ed. 461. 

70. Tex.—King v. State, 3 S.W.2d 
802, 109 Tex.Cr. 173, 57 A.L.R. 
407. 

Analogy to photographs and moving 
pictures 

Evidence obtained by the use of a 
mirror is admissible on the prin¬ 
ciple which sanctions the introduc¬ 
tion in evidence of photographs and 
moving pictures. 

Tex.—King v. State, supra. 

70.5 N.J.—State v. Brezina, 133 A. 
2d 366, 45 N.J.Super. 596. 

Requirements for determining speed 

(1) In order that results of scien¬ 
tific apparatus to determine speed of 
vehicle may be used to supply evi¬ 
dence necessary for conviction, type 
of apparatus purporting to be con¬ 
structed on scientific principles must 
be accepted as dependable for pro¬ 
posed purpose by profession con¬ 
cerned in that branch of science or 
its related art, particular apparatus 
used must be one constructed ac¬ 
cording to an accepted type and must 
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be in good condition for accurate 
work, and witness using apparatus 
as source of testimony must be one 
qualified for its use by training and 
experience. 

Tex.—Wilson v. State, Cr., 328 S.W. 
2d 311. 

(2) Admissibility of evidence of 
speed in prosecutions for exceeding 
lawful speed see Motor Vehicles § 
647b. 

70.10 Ky.—Carrier v. Common¬ 
wealth, 242 S.W.2d 633. 

70.15 Ky.—Carrier v. Common¬ 
wealth, supra. 

Weight; scales 

(1) Before admission of testimony 
as to weight obtained from scales or 
from any other instrument, there 
must first he introduced proof of 
accuracy of scales or other instru¬ 
ment. 

N.Y.—People v. Brandon, 165 N.Y.S. 
2d 640, 5 Misc.2d 946. 

People v. Du Shane, 125 N.Y.S. 
2d 9. 

(2) Where question concerning ac¬ 
curacy of scales was involved, ad¬ 
mission of evidence by trained rep¬ 
resentative of scale company and 
state inspectors with respect to test¬ 
ing the scale was a matter resting 
largely in the discretion of trial 
court. 

Neb.—Beyl v. State, 85 N.W.2d 653, 
165 Neb. 260. 

(3) In prosecution for operating a 
truck with a weight in excess of the 
statutory limits, where measuring de¬ 
vices used were portable scales 
known as “loadometers," readings 
were not incompetent because no 
proper evidence of accuracy of the 
scales on the day of the offense was 
offered, and because the scales had 
been tested three and one-half months 
prior to the offense, where the over¬ 
load was nearly thirty-five per cent 
above the allowable limit and there 
was no evidence of damage to the 
scales or that they were grossly In¬ 
accurate. 

N.Y.—People on Complaint of Hard- 
I ing v. Matessino, 179 N.Y.S.2d 
I 911, 15 Misc.2d 7. 
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on minute accuracy will the correctness of a meas¬ 
uring device need to be verified. 70 - 20 

The corporate character of the owner or occupant 
of property stolen or entered may be proved by 
“reputation,” that is, by evidence tending to show’ 
that the corporation was de facto organized and 
acting as such. 70 - 25 

Recording and listening devices . Evidence of 
conversations heard by means of a portable radio 
transmitting-and-receiving set, or other device, may 
be admissible; 70 - 30 but the initial qualification for 
admission involves two sets of interrelated problems: 
First, whether the device used is an effective means 
of communicating sound; and, second, the identifi¬ 
cation of the alleged speaker. 70 - 35 So, where the 
proof is insufficient to identify the speakers in re¬ 
producing a dictaphone record, the record is not 
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competent. 70 - 40 

The general public is sufficiently aware of the 
effectiveness and the weaknesses of these mechanical 
devices so that the party advancing the evidence 
need not lay an elaborate foundation of expert tes¬ 
timony in order for it to be admitted; 70 - 45 but such 
evidence should be treated with considerably greater 
caution than evidence arising from telephone con¬ 
versations because of the greater familiarity with 
the characteristics and potentialities of the tele¬ 
phone. 70 - 50 

The mere fact that some portion of a recording 
is inaudible does not render the entire recording 
inadmissible; 70 - 55 whether or not w r hat can be 
heard on the playing of such a recording is suffi¬ 
ciently audible and coherent to have any probative 


70-20 N.Y.—People on Complaint of 
Harding- v. Matesslno, supra. 

70.25 D.C.—Bord v. U. S., 133 F.2d 
313, 76 XT.S.App.D.0. 205, certiorari 
denied 63 S.Ct. 77, 317 U.S. 671, 87 
L.Ed. 539, and 63 S.Ct. 78, 317 U.S. 
671, 87 L.Ed. 539. 

70.30 U.S.—U. S. v. Sansone, C.A. 
N.Y., 231 F.2d 887, certiorari denied 
Sansone v. U. S., 76 S.Ct. 1055, 351 
U.S. 987, 100 L.Ed. 1500—Lott v. 
U. S., C.A.Tex., 230 F.2d 915, certio¬ 
rari denied 76 S.Ct. 848, 351 U.S. 
953, 100 L.Ed. 1477, rehearing de¬ 
nied 77 S.Ct. 25, 352 U.S. 860, 1 L. 
Ed.2d 70. 

Admissions received over detecta- 
phone see Infra 5 731. 

Dictaphone and recording machine 

Cal.—People v. Sica, 247 P.2d 72, 112 
C.A.2d 574. 

Stenographer; shorthand reporter 

(1) Testimony of district attor¬ 
ney's stenographer, who listened in 
and took notes over concealed micro¬ 
phone equipment, was properly ad¬ 
mitted. 

Cal.—People v. Collins, 182 P.2d 585, 
80 C.A.2d 526, certiorari denied 
Collins v. Duffy, 69 S.Ct. 16, 335 
U.S. 831, 93 L.Ed. 834, certiorari 
denied 69 S.Ct. 1524, 337 U.S. 961, 
93 L.Ed. 1759. 

(2) Evidence of conversation, 
heard over dictaphone, in hotel room 
was admissible, even though listen¬ 
ers and transcribers did not see per¬ 
sons speaking, where accused admit¬ 
ted his presence and shorthand re¬ 
porter testified that he was familiar 
with accused's voice. 

Cal.—People v. Pustau, 103 P.2d 224, 
39 C.A.2d 407. 

(3) Transcribed notes made by 
sstenotype operator from hearing rec¬ 
ords of conversation between accused 


and another repeatedly played held 
properly excluded. 

U.S.—U. S. v. Schanerman, C.C.A.N. 
J., 150 F.2d 941. 

Conversations in jail 

j (1) Admission of conversations be- 
! tween defendants in jail, as related 
by police officers who heard conver¬ 
sation by use of earphones, was 
proper. 

Cal.—People v. King, 225 P.2d 950, 
101 C.A.2d 500. 

(2) Testimony by detectives con¬ 
cerning conversation amongst ac¬ 
cused and others which took place in 
visitors’ booth at county jail and 
was listened to over wire apparatus, 
was admissible, where detectives 
identified voice as well as speaker 
and their evidence was confined, and 
related, to conversation between ac¬ 
cused and another. 

K.J.—State v. Taylor, 76 A.2d 14, 5 
N.J. 474. 

(3) Evidence held direct and not 
circumstantial. 

Pa.—Commonwealth v. Wojdakowski, 
Quar.Sess., 49 Lack.Jur. 229. 

Testimony before representative of 
pnblio examiner 

In prosecution for asking for and 
agreeing to receive a bribe, court 
properly admitted in evidence re¬ 
cording of testimony of accused be¬ 
fore representative of public exam¬ 
iner, as recorded on a recording ma¬ 
chine. 

Minn.—State v. Gensmer, 51 N.W.2d 
680, 235 Minn. 72, certiorari denied 
Gensmer v. State of Minnesota, 73 
S.Ct. 24, 344 U.S. 824, 97 L.Ed. 
642. 

70.35 U.S.—U. S. v. Sansone, C.A.N. 
T„ 231 F.2d 887, certiorari denied 
Sansone v. U. S. ? 76 S.Ct. 1055, 351 
U.S. 987, 100 L.Ed. 1500. 
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Inability to swear as to identifica¬ 
tion 

In prosecution for conspiring to 
illegally sell and transfer narcotic 
drugs, detective's testimony that he 
was satisfied in his own mind that 
it was accused's co-conspirators 
whom he had heard, through radio 
receiving set, conversing with con¬ 
fessed narcotic addict, was admissi¬ 
ble, notwithstanding his admission 
that he would not be able to swear 
it was they, the Qualification affect¬ 
ing merely the probative force of his 
testimony. 

U.S.—Lott v. U. S., C.A.Tex., 230 F.2d 
915, certiorari denied 76 S.Ct. 848, 
351 U.S. 953, 100 L.Ed. 1477, re¬ 
hearing denied 77 S.Ct. 25, 352 
U.S. 860, 1 L.Ed.2d 70. 

70.40 N.Y.—People v. Miller, 58 N.Y. 
S.2d 525, 270 App.Div. 107. 

70.45 U.S.—U. S. v. Sansone, C.A. 
N.Y., 231 F.2d 887, certiorari denied 
Sansone v. U. S., 76 S.Ct. 1055, 
351 U.S. 987, 100 L.Ed. 1500. 

70.50 U.S.—U. S. v. Sansone, C.A. 
N.Y., 231 F.2d 887, certiorari denied 
Sansone v. U. S., 76 S.Ct. 1055, 351 
U.S. 987, 100 L.Ed. 1500. 

Flaying recording in absence of jury 
After proper foundation is laid, 
but before a wire or disk recording 
is admitted in evidence, it should 
first be played for benefit of court in 
absence of jury, and at that time en¬ 
tire record should be taken down by 
court reporter; and, if incompetent 
and prejudicial matter appears, it 
should be deleted from wire or disk 
or skipped when played for jury. 
Okl.—Leeth v. State, 230 P.2d 942, 94 
Okl.Cr. 61. 

70.55 U.S.—U. S. v. Schanerman, G. 

C.A.N.J., 150 F.2d 941. 

Wash.—State v. Slater, 218 P.2d 329, 
36 Wash.2d 357—State v. Salle, 208 
P.2d 872, 34 Wash.2d 183. 
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value is a matter which should rest largely in the 
discretion of the trial court. 70 - 60 

§ 643. Negative Evidence 

In general, negative evidence Is admissible only If It 
tends to contradict positive evidence of, or tends to ex¬ 
clude the existence of a fact sworn to by, the opposing 
side. Testimony of a witness that he did not see, hear, 
or know a particular matter, thing, or person may be 
admissible; but negative evidence which Is not relevant 
is inadmissible. 

Library References 

Criminal Law <§=>387. 

The general rule governing the admissibility of 
negative evidence in criminal prosecutions is that 


negative evidence is admissible only if it tends to 
contradict positive evidence introduced by the other 
party, or tends to exclude the existence of a fact 
sworn to by the other side. 71 Accused may prove 
facts which tend to negative the presence of some 
circumstance connected with the res gestae, which 
would probably be present were he guilty. 72 Ob¬ 
jections to negative evidence, and the fact that evi¬ 
dence is not positive, go to its weight, rather than 
its admissibility or competency. 73 

At least in connection with proof of opportunity 
for observation and knowledge, testimony of a neg¬ 
ative character, that is, testimony by a witness that 
he did not see, 74 or testimony by a witness that 


70.60 Wash.—State v. Slater, 218 P. 
2d 329, 36 Wash.2d 357. 

Discretion held not abused 

Admission of wire recording of 
conversation of accused and wife, 
which was made by police officer 
from adjoining- hotel room and which 
was sufficiently intelligible to cor¬ 
roborate officer’s testimony as to 
tenor of conversation, was not an 
abuse of discretion, even though part 
of conversation was immaterial and 
couched in language that savored of 
the vulgar and obscene. 

Wash.—State v. Slater, supra. 

71- Ala.—Byrd v. State, 84 So. 777, 
17 Ala.App. 301. 

Mo.—State v. Smith, 222 S.W. 455. 
Admissibility to show nonexistence 
of person whose name appears on 
instrument see Forgery § 82. 
4 *Negative testimony” defined see su¬ 
pra § 530(1). 

Affidavit 

(1) In prosecution for fraudulently 
and falsely representing one’s self 
as an officer and employee of United 
States, namely, a personal envoy of 
the president, affidavit of personnel 
officer of White House having cus¬ 
tody of all records of officers and 
employees to effect that, after dili¬ 
gent search, no record was found 
showing that accused had ever been 
employed as a personal representative 
of president, was admissible. 

U.S.—T’Kach v. U. S., C.A.Fla., 242 

F.2d 937. 

(2) In prosecution for desertion of 
infant children wherein accused chal¬ 
lenged the fact that he and mother 
of children were legally married, re¬ 
fusal of trial court to admit affidavit 
of deputy county court clerk of coun¬ 
ty in which parties were supposedly 
married, to effect that no record of 
marriage appeared in that county, 
was not error, since affidavit was of 
negative character and not a certified 
copy of public records. 

Ky.—Turner v. Commonwealth, 3X5 
S.W.2d 619. 


Testimony as to what accused did 
not do or say held not admissible 
as not part of a conversation. 

Ala.—McDonald v. State, 1 So.2d 658, 
241 Ala. 172. 

Finding of weapon on decedent 

(1) In prosecution resulting in con¬ 
viction of voluntary manslaughter of 
decedent who was allegedly carry¬ 
ing a knife at time of affair, there 
was no error in admitting testimony 
of coroner as to fact that he found 
no knife on the person of decedent. 
Ga.—Robertson v. State, 98 S.E.2d 

199, 95 Ga.App. 445. 

(2) In homicide prosecution in 
which accused’s justification was self- 
defense, although integrity of de¬ 
ceased's clothing had not been estab¬ 
lished, coroner was properly per¬ 
mitted. to testify that no weapon was 
removed from deceased's clothing aft¬ 
er it was placed in coroner’s custody 
because proof related to presence or 
absence of weapon and not to condi¬ 
tion of clothing. 

Ky.—Jackson v. Commonwealth, 296 
S.W,2d 472. 

Evidence held properly admitted 
Ala.—Burrow v. State, 121 So. 449, 
23 Ala.App. 99. 

Ill.—People v. Kosearas, 102 N.E.2d 
534, 410 Ill. 456. 

N.J.—State v. Bassone, 160 A. 391, 
109 N.J.Law 176. 

Tex.—Hoxsey v. State, 159 S.W.2d 
886, 143 Tex.Cr. 508. 

Evidence held improperly admitted or 
properly excluded 

tr.s.— U. S. v. Dennis, C.A.N.T, 183 
F.2d 201, affirmed Dennis v. U. S., 
71 S.Ct. 857, 341 U.S. 494, 95 L.Ed. 
1137, rehearing denied 72 S.Ct. 20, 
342 U.S. 842, 96 L.Ed. 636, rehear¬ 
ing denied 78 S.Ct. 409, 355 U.S. 936, 
2 L.Ed.2d 419—Shreve v. U. S., C. 
C. A. Ariz., 77 F.2d 2, certiorari de¬ 
nied 56 S.Ct 380, 296 U.S. 654, 80 
L.Ed. 466, 

Qa,—Stone v. State, 45 S.E.2d 89, 76 
Ga.App. 96—Henry v. State, 93 S.E. 
311, 20 Ga.App. 742. 
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Kan.—State v. Badders, 42 P.2d 943, 
141 Kan. 683. 

Ky.—Reid v. True, 302 S.W.2d 846— 
Eleton v. Commonwealth, 299 S.W* 
2d 623—Horton v. Commonwealth, 
226 S.W.2d 526, 312 Ky. 63—Dug¬ 
ger v. Commonwealth, 300 S.W. 344, 
222 Ky. 169. 

Mich.—People v. Kennedy, 255 N.W. 
405, 267 Mich. 430. 

Mo.—State v. Smith, 222 S.W. 455. 

N.M.—State v. Reed, 306 P.2d 640, 
62 N.M. 147. 

N.Y.—People v. Orzel, 188 N.E. 648, 
263 N.Y. 200. 

Pa.—Commonwealth v. Wiener, 25 A. 
2d 844, 148 Pa.Super. 577, certiorari 
denied 63 S.Ct. 56, 317 U.S. 631, 87 
L.Ed. 509. 

Tex.—Hunt v. State, 271 S.W.2d 290, 
160 Tex.Cr. 358—Barnett v. State, 
60 S.W.2d 448. 123 Tex.Cr. 609— 
Huey v. State, 197 S.W. 202, 81 
Tex.Cr. 554. 

72. Pa.—Commonwealth v. Loomis, 
113 A 428, 270 Pa. 254. 

73. Ariz.—Miner v. State, 232 P. 875, 
27 Ariz. 248. 

Cal.—People v. Chambers, 328 P.2d 
236, 162 C.A.2d 215—People v. Cook, 
303 P.2d 35, 146 C.A.2d 1. 

16 C.J. p 562 note 20. 

74. Ark.—Railey v. State, 282 S.W. 
5, 170 Ark. 979. 

Ga.—Pate v. State, 74 S.E.2d 138, 87 
Ga.App. 422—McCullough v. State, 
58 S.E.2d 467, 81 Ga.App. 166. 

Mass.—Commonwealth v. Bonomi, 140 
N.E.2d 140, 335 Mass. 327. 

Mo.—State v. Aurentz, 286 S.W. 69, 
315 Mo. 242. 

Pa.—Commonwealth v. Tenbroeck, 
108 A. 635, 265 Pa. 251. 

Tex.—Fowler v. State, 162 S.W.2d 
969, 144 Tex.Cr. 382—Boyd v. State, 
57 S.W.2d 579, 122 Tex.Cr. 671. 

16 C.J. p 562 note 12. 

Accused not seen on night of homi¬ 
cide 

Ala.—Underwood v. State, 193 So. 155, 

i 239 Ala. 29. 
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he did not hear, 75 or know, 76 or find 76 * 5 a cer¬ 
tain matter, thing, practice, or person of a des¬ 
ignated name, is competent and is admissible 
when otherwise proper, especially when offered in 
rebuttal, 77 or when the witness had the same op¬ 
portunity of observation as other witnesses; 78 but 
this rule is not to be extended so as to render ad¬ 
missible mere negative evidence of the vaguest 
sort. 79 When the evidence is otherwise proper, a 
witness who has examined books or memoranda in 
which records are usually kept may testify that he 
has failed to find therein a particular record. 80 Evi¬ 
dence that the name of a person or partnership does 
not appear in a directory, or other lists, is com¬ 
petent as tending to show the nonexistence of such 
person or partnership, 81 or the fact that accused 
is not a registered physician, surgeon, or chiro¬ 
practor; 81 * 6 and testimony as to other fruitless 
efforts to locate persons has also been held admissible 
on the question of their existence. 81 * 10 

However, negative evidence which is not rele¬ 
vant is inadmissible, 82 and testimony designed to 
show that the witness had been unable to discover 
evidence of accused’s guilt is incompetent, 83 as is 
also testimony of a witness that he had not heard of 
a certain matter, where the matter is one which in- 


22A C.J.S. 

terested persons w r ou!d naturally conceal, and he 
had had no occasion to inquire as to its existence ; 8 * 
and testimony of a negative character may be inad¬ 
missible where it consists of a conclusion which is 
inadmissible as opinion or expert testimony. 85 

The admissibility of negative evidence to prove 
character or reputation is discussed infra § 676. 
Whether the absence of an entry in books of ac¬ 
count is admissible as proof of a negative infra § 851. 

§ 644, Telephone Conversations 

Within the discretion of the trial court, evidence of 
a telephone conversation may be competent and admis¬ 
sible, provided the identity of the parties is established 
or admitted. Generally, the requisite identification may, 
or must, be by recognition of the voice by either a party 
to the conversation or by a third person listening in; 
but particular circumstances may constitute sufficient 
identification without recognition of the voice. 
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Testimony tending to identify an accused’s voice 
by persons who have heard accused speak over a 
telephone and in person is clearly admissible as 
proof of a positive fact. 85 * 50 Unless otherwise ob¬ 
jectionable, 86 evidence of a telephone conversation 


On issue of insanity, statement of 
lay witness that he never observed 
an abnormal act on part of accused 
is of value if, but only if, the lay 
witness had prolonged and intimate 
contact with accused. 

D.C.—Carter v. U. S.. 252 F.2d 608, 
101 tT.S.App.D.C. 227—Wright v. U. 
S., 250 F.2d 4, 102 U.S.App.D.C. 36. 

75. Ala.—Byrd v. State, 84 So. 777, 
17 Ala.App. 301. 

Cal.—People v. Crespl, 46 P. 863, 115 
C. 50. 

Tex.—Ahlberg v. State, 225 S.W. 253, 
88 Tex.Cr. 173. 

76. U.S.—Nichols v. U. S., C.C.A. 
Fla., 48 F.2d 46. 

Ill.—People v. Kosearas, 102 N.E.2d 
534, 410 Ill. 456. 

Mo.—State v. Aurentz, 286 SW. 69, 
215 Mo. 242. 

Tex.—Norris v. State, 21 SW.2d 1044, 
114 Tex.Cr. 222—Mettall v. State, 
232 S.W. 315, 89 Tex.Cr. 216. 

16 C.J. p 562 note 14. 

76.5 Ala.—Morris v. State, 104 So. 
2d 810, 268 Ala. 60. 

Cal.—People v. Cook, 303 P.2d 35, 146 
C.A.2d 1. 

Firm including 1 purported maker of 
check 

Tex.—Hanson v. State, 139 SW.2d 
573, 139 Tex.Cr. 233. 

Examination of hammer 

Permitting state toxicologist to 
testify in prosecution for murder that 
ho found nothing on hammer with 


which accused claimed he had been 
hit on the head by victim of homi¬ 
cide, resulting in profuse bleeding, 

-ar» a nnt pri<Ar 

Ala.—Morris v. State, 104 So.2d 810, 
268 Ala. 60. 

77. Mo.—State v. Aurentz, 286 S.W. 
69, 315 Mo. 242. 

16 C.J. p 562 note 17. 

78. U.S.—Nichols v. U. S., C.C.A.Fla., 
48 F.2d 46. 

Ala.—Byrd v. State, 84 So. 777, 17 
Ala.App. 301. 

Tex.—Pierson v. State, 180 S.W. 1080, 
78 Tex.Cr. 275. 

79. Wash.—Corpus Juris cited in 
State v. Lunsford, 300 P. 529, 530, 
163 Wash. 199. 

80. Ala.—Robinson v. State, 129 So. 
717, 24 Ala.App. 29—Edwards v. 
State, 111 So. 765, 22 Ala.App. 34. 

Miss.—Watson v. State, 146 So. 122, 
166 Miss. 194. 

Tex.—Stephenson v. State, 135 S.W. 
2d 1005, 138 Tex.Cr. 384—Rice v. 
State, 93 S.W.2d 1149, 130 Tex.Cr. 
342—Grice v. State, 225 S.W. 172, 
88 Tex.Cr. 106. 

81. U.S.—Nichols v. U. S., C.OA.FIa., 
48 F.2d 46. 

Ariz.—Miner v. State, 232 P. 875, 27 
Ariz. 248. 

Cal.—People v. McWilliams, 4 P.2d 
601, 117 C.A. 732. 

Ill.—People v. Kosearas, 102 NJ53.2d 
534, 410 Ill. 456. 

16 C.J. p 562 note 21. 
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81.5 Cal.—People v. Ramsey, 189 P. 

2d 802, 83 C.A.2d 707. 

81.10 U.S.—Keith v. U. S., C.A.Tex., 
250 F.2d 355. 

82. Cal.—People v. Whitacre, 248 P. 
924, 79 C.A. 27. 

Tex.—Russell v. State, 256 S.W. 283, 
96 Tex.Cr. 105. 

83. Mass.—Commonwealth v. Mari¬ 
no, 158 N.E. 902, 261 Mass. 460. 

Mo.—Corpus Juris Secundum quoted 
in State v. Saussele, 265 S.W.2d 
290, 297. 

N.Y.—People v. Roach, 109 N.E. 618, 
215 N.Y. 592, Ann.Cas.l917A 410. 

84. Md.—Watts v. State, 67 A. 542, 
99 Md. 30. 

Tex.—Russell v. State, 242 SW. 217, 
92 Tex.Cr. 114. 

85. Ark.—Bolling v. State, 16 S.W. 
658, 54 Ark. 588. 

Ga.—Tiller v. State, 23 S.E. 835, 96 
Ga. 430. 

Ill.—Hellyer v. People, 58 N.E. 245, 
186 Ill. 550. 

85.50 Ala.—McGraw v. State, 36 So. 
2d 559, 34 Ala.App. 43, certiorari 
dismissed 36 So.2d 560, 251 Ala. 
123. 

86 . Ala.—Corpus Juris Secundum 
quoted in Dentman v. State, 99 So. 
2d 50, 55, 267 Ala. 123. 

Kirby v. State, 79 So. 141, 16 Ala. 
App. 467. 

Mich.—People v. Thompson, 203 N. 
W. 863, 231 Mich. 256. 
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versation is established, 87 either by direct evidence 


is generally competent and admissible as substantive 
evidence where the identity of the parties to the con- 


N.C.—State v. Burleson, 150 S.E. 628, 
198 N.C. 61. 

Utah.—State v. St. Clair, 2S2 P.2d 
323, 3 Utah 2d 230. 

Admissibility of evidence obtained 
by: 

Eavesdropping see infra § 657(1). 
Wire tapping see infra §§ 657(23), 
657(24). 

Hearsay generally see infra S§ 718- 
729. 

Telephone calls with respect to idea* 
tification of defendants 

In robbery prosecution, where vic¬ 
tim testified that since robbery she 
had had telephone calls from peo¬ 
ple she did not know with respect to 
her identification of defendants and 
that she did not recognize the voice 
of the persons calling, admission of 
such testimony was error. 

Cal.—People v. Rennert, 212 P.2d 
525, 95 C.A.2d 3S4. 

Irrelevant and obscene matter 

Fact that recorded telephone con¬ 
versations contained irrelevant, ob¬ 
scene, and filthy matter did not pre¬ 
vent their use in evidence in crimi¬ 
nal prosecution, particularly since re¬ 
cordings were received subject to 
accused's motion to strike specific 
parts, which opportunity was not 
availed of by him. 

N.Y.—People v. Feld, 113 N.E.2d 440, 
305 N.Y. 322. 

87. U.S.—U. S. v. Washington, C.A. 
Ill., 253 F.2d 913, reversed on other 
grounds Washington v. IT, S., 78 S. 
Ct. 1373, 357 U.S. 348, 2 L.Ed.2d 
1368—Reynolds v. U. S., C.A.Fla., 
225 F.2d 123, certiorari denied 76 
act 197, 350 U.S. 914, 100 L.Ed. 
801, rehearing denied 76 S.Ct. 301, 
350 U.S. 929, 100 L.Ed. 812—Schnei¬ 
der v. U. S., C.A.Mont., 192 F.2d 
498, certiorari denied 72 S.Ct. 646, 
343 U.S. 914, 96 L.Ed. 1329, rehear¬ 
ing denied 72 S.Ct. 1045, 343 U.S. 
954, 96 L.Ed. 1355—U. S. v. Flem¬ 
ing, C.C.A.N.Y., 134 F.2d 776—U. S. 
v. Maggio, C.C.A.N.J., 126 F.2d 155, 
certiorari denied Maggio v. U. S., 
62 S.Ct. 1275, 316 U.S. 686, 86 L. 
Ed. 1758—Andrews v. U. S., C.C.A. 
Utah, 78 F.2d 274, 105 A.L.R. 322 
—Robilio v. U. S., C.C.A.Tenn., 291 
F. 975, certiorari denied 44 S.Ct. 
137, 263 U.S. 716, 68 L.Ed. 522. 

Ala.—Corpus Juris Secundum quoted 
in Dentman v. State, 99 So.2d 50, 
55, 267 Ala. 123. 

Wilson v. State, 101 So. 417, 20 
Ala*App. 137, certiorari denied Ex 
parte Wilson, 101 So. 423, 211 Ala. 
613. 

Cal.—People v. Goodman, 323 P.2d 
536, 159 C.A.2d 54—People v. Cohn, 
211 P.2d 376, 94 C.A.2d 630—Peo¬ 
ple v. Lorraine, 81 P.2d 1004, 28 
22A C.J.S.—33 


C.A.2d 50—People v. Herman, 193 
P. 868, 49 C.A. 592. 

Colo.—Lewis v. People, 174 P.2d 736, 
115 Colo. 434. 

D.C.—Beard v. U. S., 82 F.2d 837, 65 
App.D.C. 231, certiorari denied 56 
S.Ct. 675, 298 U.S. 655, 80 L.Ed. 
1382. 

Ill.—People v. Nichols, 38 N.R2d 766, 
378 Ill. 487. 

Mass.—Commonwealth v. Gordon, 166 
N.E.2d 688—Commonwealth v. 
Aronson, 115 N.E.2d 362, 330 Mass. 
453—Commonwealth v. Hersey, 85 
N.E.2d 447, 324 Mass. 196—Com¬ 
monwealth v. Gettigan, 148 N.E. 
113, 252 Mass. 450. 

Mich.—People v. Thompson, 203 N.W. 
863, 231 Mich. 256. 

Mo.—State v. McGee, 83 S.W.2d 98, 
336 Mo. 1082. 

Neb.—Bernstein v. State, 183 N.W.! 
676, 106 Neb. 337. 

N.H.—State v. Ellard, 60 A.2d 461, 
95 N.H. 217, certiorari denied 69 
S.Ct. 400, 335 U.S. 904, 93 L.Ed. 
438. 

N.J.—State v. Dillingham, 46 A.2d 
813, 134 N.J.Law 229. 

N.Y.—People v. Sher, 167 N.Y.S.2d 
748, 8 Misc.2d 359. 

N.C.—State v. Hicks, 64 S.E.2d 871, 
233 N.C. 511, certiorari denied 
Hicks v. State of N. C., 72 S.Ct. 56, 
342 U.S. 831, 96 L.Ed. 629—State 
v. Burleson, 150 S.E. 628, 198 N.C. 
61. 

Or.—State v. Silverman, 36 P.2d 342, 
148 Or. 296. 

Pa.—Commonwealth v. Klinger, 
Quar.Sess., 27 Leh.L.J. 355. 

Tex.—McNutt v. State, Cr., 322 S.W. 
2d 622, certiorari denied McNutt 
v. Texas, 80 S.Ct. 599, 361 U.S. 969, 

4 L.Ed.2d 549—Smith v. State, 119 
S.W.2d 1039, 135 Tex.Cr. 327. 

Va.—Corpus Juris Secundum cited In 
Opanowich v. Commonwealth, 83 
S.E.2d 432, 438, 196 Va. 342. 

Wash.—State v. Peterson, 186 P. 264, 
109 Wash. 25, 8 A.L.R. 652. 

16 C.J. p 563 note 27. 

Admission contained in telephone 
conversation see infra § 731. 

“As a general rule, before evidence 
of a telephone conversation may be 
admitted into evidence, it is neces¬ 
sary to have the declarant’s voice 
identified. This identification may 
be made on the basis of the witness' 
then existing familiarity with the 
declarant’s voice, or on the basis of 
a subsequent conversation with the 
declarant and a retroactive recogni¬ 
tion of the voice used in the antece¬ 
dent conversation.” 

U.S.—U. S. v. Lo Bue, D.C.N.Y., 180 
F.Supp. 955, 956. 

Reason for rule requiring identifi¬ 
cation is that if a party could be 
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held responsible for statements made 
by a person who has not been iden¬ 
tified, the door would be open for 
fraud and imposition. 

Ala.—Denton v. State, 99 So. 2d 50, 
267 Ala. 123. 

Ark.—Bailey v. State, 302 S.W.2d 
796, 227 Ark. 889, certiorari denied 
Bailey v. State of Arkansas, 78 S. 
Ct. 77, 355 U.S. 851, 2 L.Ed.2d 59. 
Md.—White v. State, 104 A.3d 810, 
204 Md. 442. 

Reasonable degree of identification 
required 

U.S.—U. S. v. Bucur, CJLInd., 194 
F.2d 297. 

Satisfactory identification required 
Kan.—State v. Kladis, 238 P.2d 522, 
172 Kan. 38. 

Va.—Benson v. Commonwealth, 58 S, 
E.2d 312, 190 Va. 744. 

Modes of proving identity 

To render testimony as to tele¬ 
phone conversation competent, wit¬ 
ness must be able to identify voice 
of person to whom he spoke, prove 
that conversation was over telephone 
under his control, or make other 
proof of such person's identity. 

Ill.—People v. Metcoff, 64 N.E.2d 
867, 392 Ill. 418. 

Preliminary testimony 

Generally to render testimony of a 
telephone conversation admissible, 
some preliminary testimony, either 
direct or circumstantial, must be pre¬ 
sented to establish the identity of 
the other person to the conversa¬ 
tion. 

Md.—Basoff v. State, 119 A.2d 917, 
208 Md. 643—White v. State, 104 
A.2d 810, 204 Md. 442. 

Burden of establishing identity 

Where state's witness testified as 
to telephone conversation with ac¬ 
cused, burden was on state to estab¬ 
lish identity of person who tele¬ 
phoned witness, and was not on ac¬ 
cused to prove that he did not call 
witness. 

Ala.—Dentman v. State, 99 So.2d 50, 
267 Ala. 123. 

Question as to identification held 
not improper 

Md.—Thompson v. State* 42 A.2d 113, 
184 Md. 555. 

Recordings of telephone conversa¬ 
tions held properly admitted. 

N.Y.—People v. Feld, 113 N\E.2d 440, 
305 N.Y. 322. 

People v. Hornbeck, 101 N.Y.S.2d 
182, 277 App.Div. 1136. 

S.C.—State v. Steadman, 59 S.E.2d 
163, 216 S.C. 579, certiorari denied 
71 S.Ct. 78, 340 U.S. 850, 95 LJEd. 
623, rehearing denied 71 S.Ct. 205, 
340 U.S. 894, 95 L.Ed. 648. 
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or by facts and circumstances , 88 or where such 
identity is admitted or is not in dispute . 89 Con¬ 
versely, such evidence may be incompetent where the 


identity is not established , 90 or the evidence is not 
sufficiently connected with accused , 90 * 5 although it 
has also been said that identification of the person 


88. U.S.—Cwach v. XT. S., C.A.Minn., 
212 F.2d 520—XJ. S. v. Bucur, C.A. 
Ind. f 194 F.2d 297—Jarvis v. U. S., 
C.C.A.Mass.„ 90 F.2d 243. certiorari 
denied 58 S.Ct. 25, 302 U.S. 705. 82 
L.Ed. 544—Andrews v. U. S.. C.C.A. 
Utah, 78 F.2d 274, 105 A.L.R. 322 
—Lewis v. U. S., C.C.A.Mass., 295 
F. 441—Robilio v. U. S., C.C.A. 
Tenn., 291 F. 975, certiorari denied 
44 S.Ct. 137, 263 U.S. 716, 68 L.Ed. 
522. 

Ala.— Corpus Juris Secundum quoted 
in Dentman v. State, 99 So.2d 50, 
55, 267 Ala. 123. 

Cal.—People v. Goodman, 323 P.2d 
536, 159 C.A.2d 54. 

Colo.—Lewis v. People, 174 P.2d 736, 
115 Colo. 434. 

Ill.—People v. Nichols, 38 N.E.2d 766, 
378 Ill. 487—People v. Powloski, 
142 N.E. 551, 311 Ill. 284. 

Kan.—State v. Visco, 331 P.2d 318, 
183 Kan. 562—State v. Kladis, 238 
P.2d 522, 172 Kan. 38. 

Md.—Basoff v. State, 119 A.2d 917, 
208 Md. 643. 

Mo.—State v. Berezuk, 55 S.W.2d 
949, 331 Mo. 626. 

Or.—State v. Silverman, 36 P.2d 342, 
148 Or. 296. 

Pa.—Commonwealth v. Gold, 186 A. 
208, 123 Pa.Super. 128. 

Commonwealth v. Klinger, Quar. 
Sess., 27 Leh.L.J. 355. 

Va.— Corpus Juris Secundum cited in 
Opanowich v. Commonwealth, 83 S. 

E. 2d 432, 438, 196 Va. 342. 

“The requirement of direct recog¬ 
nition of the voice is not . 
an inexorable or mechanical rule. 
Circumstantial evidence may be suf¬ 
ficient to identify the speaker. In¬ 
deed, "The substance of the communi¬ 
cation may itself be enough to make 
them prima facie proof.* ” 

U.S.—U. S. v. Lo Bue, D.C.N.Y., 180 

F. Supp. 955, 956. 

Slight circumstances sufficient 

Colo.—Lewis v. People, 174 P.2d 736, 
115 Colo. 434. 

Aggregate of olroumstances 

Where foundation proof for intro¬ 
duction of evidence of telephone con¬ 
versation consists of aggregate of 
circumstances establishing that it 
was extremely remote, or highly im¬ 
probable, that anyone other than ac¬ 
cused was person with whom witness 
conversed, there is sufficient proof of 
accused’s identity. 

U.S.—U. S. v. Lo Bue, D.C.N.Y., 180 
F.Supp. 955. 

Evidence held to establish identity 
U.S.—Chapman v. U. S., CJLGa., 271 
F.2d 593—Enzor v. U. S.. C.A.Ga., 
262 F.2d 172, certiorari denied 79 
■ S.Ct 740, 359 U.S. 953, 3 L.Ed.2d 
761—Cwach v. U. S M CA.Minn., 


212 F.2d 520—Jarvis v. U. S. f C.C.A. 
Mass., 90 F.2d 243, certiorari denied 
58 S.Ct. 25, 302 U.S. 705, 82 L.Ed. 
544—Andrews v. U. S., C.C.A.Utah, 
78 F.2d 274, 105 A.L.R. 322—Wal¬ 
lace v. U. S., C.C.A.Tenn., 291 F. 
972. 

U. S. v. Lo Bue, D.C.N.Y., 180 F. 
Supp. 955. 

Ark.—Wimberley v. State, 228 S.W.2d 
991, 217 Ark. 130—Evans v. State, 
127 S.W. 743, 94 Ark. 400. 

Cal.—People v. Horace, 273 P.2d 923, 
127 C.A.2d 366—People v. Gold¬ 
stein, 191 P.2d 102, 84 C.A.2d 581. 

Ill.—People v. Harris, 161 N.E.2d 
809, 17 Ill.2d 446, certiorari denied 
Harris v. Illinois, 80 S.Ct. 755, 362 
U.S. 928, 4 L.Ed.2d 747—People v. 
Nichols, 38 N.E.2d 766, 378 Ill. 
487. 

Ind.—Allison v. State, 166 N.E.2d 171. 

Md.—Basoff v. State, 119 A.2d 917, 
208 Md. 643. 

Minn.—State v. Duffy, 229 N.W. 558, 
179 Minn. 439. 

Mo.—State v. Bradley, 179 S.W.2d 98, 
352 Mo. 780. 

N.J.—State v. Vanderhave, 136 A.2d 
296, 47 N.J. Super. 483, affirmed 
State v. Giardina, 142 A.2d 609, 27 
N.J. 313. 

N.C.—State v. Gardner, 40 S.E.2d 415, 
227 N.C. 37. 

Ohio.—State v. Thomasson, App., 97 
N.E.2d 42. 

Or.—State v. Silverman, 36 P.2d 342, 
148 Or. 296. 

Fa.—Commonwealth v. Gold, 186 A. 
208, 123 Pa.Super. 128. 

Wash.—State v. Griffith, 328 P.2d 
897, 52 Wash.2d 721. 

Wis.—State v. Sawyer, 63 N.W.2d 
749, 266 Wis. 494, certiorari denied 
Sawyer v. State of Wisconsin, 75 
S.Ct. 80, 348 U.S. 855, 99 L.Ed. 674, 
rehearing denied 75 S.Ct. 205, 348 
U.S. 890, 99 L.Ed. 699. 

Evidence held not to establish iden¬ 
tity 

Ala.—Dentman v. State, 99 So.2d 50, 
267 Ala. 123. 

Ark.—Bailey v. State, 302 S.W.2d 
796, 227 Ark. 889, certiorari denied 
Bailey v. State of Arkansas, 78 S. 
Ct. 77, 355 U.S. 851, 2 L.Ed.2d 59. 

89. Ala.—Brooks v. State, 62 So. 569, 

8 Ala.App. 277, 2S8. 

Md.—Basoff v. State, 119 A.2d 917, 
208 Md. 643. 

N.Y.—People v. McKane, 38 N.E. 950, 
143 N.Y. 455. 

Tex.—Burnett v. State, 280 S.W.2d 
260, 162 Tex.Cr. 1—Hart v. State, 
219 S.W. 821, 87 Tex.Cr. 55. 

Va.— Corpus Juris Secundum cited in 
Opanowich v. Commonwealth, 83 S. 
E.2d 432, 196 Va. 842. 

16 C.J. p 563 note 28. 
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90. TJ.S.—IX. S. v. Frankel, C.C.A.N. 
Y., 65 F.2d 285, certiorari denied 
Frankel v. U. S., 54 S.Ct. 119, 290 
U.S. 682, 78 L.Ed. 588—Lewis v. U. 
S., C.C.A.Mich., 11 F.2d 745. 

Ala.— Corpus Juris Secundum quoted 
in Dentman v. State, 99 So.2d 50, 
55, 267 Ala. 123—Vaughn v. State, 
30 So. 669, 130 Ala. 18. 

Ga.—Denson v. State, 72 S.E.2d 725, 
209 Ga. 355—Price v. State, 69 S. 
E.2d 253, 208 Ga. 695. 

Ill.—People v. Metcoff, 64 N.E.2d 867, 
392 Ill. 418. 

La.—State v. Leming, 46 So.2d 262, 
217 La. 257. 

Mass.—Commonwealth v. Harris, 122 
N.E. 749, 232 Mass. 588. 

Miss.—Acosta v. State, 76 So.2d 211, 
222 Miss. 426. 

Mo.—State v. Berezuk, 55 S.W.2d 949, 
331 Mo. 626. 

N.Y.—People v. McKane, 38 N.E. 950, 
143 N.Y. 455. 

N.C.—State v. Burleson, 150 S.E. 628, 
198 N.C. 61. 

Okl.— Corpus Juris Secundum cited in 

Worley v. State, 253 P.2d 573, 577, 
96 Okl.Cr. 297—Hildebrandt v. 
State, 209 P. 785, 22 Okl.Cr. 58. 

Pa.—Commonwealth v. Klinger, 
Quar.Sess., 27 Leh.L.J. 355. 

R.I.—I State v. Lee, 78 A.2d 793, 78 
R.I. 46. 

Va.—Benson v. Commonwealth, 58 S. 

E.2d 312, 190 Va. 744. 

Wyo.—State v. Parmely, 199 P.2d 112, 
65 Wyo. 215. 

Motion to exclude telephone conver¬ 
sation 

Where state’s witness testified as 
to telephone conversation with ac¬ 
cused, It was not incumbent on ac¬ 
cused, during state's direct examina¬ 
tion of witness, to attempt to estab¬ 
lish that witness knew, or did not 
know, accused’s voice over telephone, 
and accused could wait until cross- 
examination of witness to determine 
whether or not witness knew the 
caller to be accused, and accused 
could timely and aptly move to ex¬ 
clude telephone conversation when it 
was brought out on cross-examina¬ 
tion that witness did not know to 
whom the witness was talking. 

Ala.—Dentman v. State, 99 So.2d 50, 
267 Ala. 123. 

Third persons who hear a person 
telephoning accused, but who did not 
recognize the voice of accused, can¬ 
not testify as to the conversations 
with accused over the telephone. 

Neb.—Bernstein v. State, 183 N.W. 
576, 106 Neb. 337. 

90.5 N.Y.—People v. Smirti, 79 N. 
Y.S.2d 502, 274 App.Div. 799. 
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is not always essential to the admission of a tele¬ 
phone conversation , 90 * 10 and that identification of 
the voice is not a prerequisite to the admissibility 
of such conversation . 90 * 16 Where the identification 
is satisfactorily made, the telephone conversation 
may be shown in the same manner, and with like 
effect, as conversations had between persons face to 
face . 90 - 20 

However, the lack of identification such as to 
render inadmissible evidence of the telephone con¬ 
versation does not render inadmissible the entire 
testimony of the witness as to other matters . 91 
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Even in the absence of proof of strict identity, evi¬ 
dence of telephone calls and telephone conversations 
may be admissible in particular types of prosecu¬ 
tions, or to show other matters than the connec¬ 
tion with accused , 92 although such evidence should 
be admitted with caution, because of the ease with 
which it may be counterfeited, and should not be 
received at all except when the circumstances rebut 
every suspicion that it may be spurious . 92 * 6 The fact 
that the evidence of the conversation does not pur¬ 
port to cover the entire conversation does not render 
the evidence incompetent . 93 


90.10 Pa.—Commonwealth v. Prezio- 
so, 41 A.2d 350, 157 Pa.Super. 80. 
“The broad statement that the con¬ 
versation of a person at the other 
end is never admissible until he is 
identified cannot be sustained by au¬ 
thority.” 

N.C.—State v. Strickland, 49 S.E.2d 
469, 474, 229 N.C. 201. 

“Identification of the person call- 
in# is not, in a case of this kind 
[prosecution for bookmaking], essen¬ 
tial to the admissibility of the con¬ 
versation. What is said by one 
initiating’ a call, by disclosing inti¬ 
mate knowledge, may so identify him 
and the person whom he calls as as¬ 
sociates in the enterprise, as to make 
the whole conversation admissible.” 
N.J.—State v. O’Donnell, 73 A.2d 207, 
209, 8 N.J.Super. 13. 

Means of communication between 
named persons may be shown by ev¬ 
idence of telephone calls without 
identifying the persons speaking. 
U.S.—Blakeslee v. U. S., C.C.A.R.I., 
32 F.2d 15. 

90.15 U.S.—Cwach v. U. S., C.A. 
Minn., 212 F.2d 520. 

90.20 Ala.—Dentman v. State, 99 So. 

2d 50, 267 Ala. 123. 

Cal.—People v. Goodman, 323 P.2d 
536, 159 C.A.2d 54. 

Colo.—Lewis v. People, 174 P.2d 736, 
115 Colo. 434. 

91. U.S.—Pernatto v. U. S., C.CJLN. 
J., 104 F.2d 427. 

92. Bookmaking; gambling 

(1) Telephone conversation with 
unknown person at alleged bookmak¬ 
er’s was admissible to show making 
of bet. 

Cal.—People v. Fischer, 317 P.2d 967, 
49 C.2d 442—People v. Kelley, 137 
P.2d 1, 22 C.2d 169, appeal dismiss¬ 
ed Kelley v. State of California, 
64 S.Ct. 264, 320 U.S. 715, 88 L.Ed. 
4201, rehearing denied 64 S.Ct. 527, 
321 U.S. 802, 88 L.Ed. 1089. 

People v. Miller, 304 P.2d 208, 
146 C.A.2d 444—People v. King, 294 
P.2d 972, 140 C.A.2d 1—People v. 
Allen, 248 P.2d 474, 113 C.A.2d 593 
—People v. Warnick, 195 P.2d 552, 
86 C.A.2d 900. 


Md.—Courtney v. State, 48 A2d 430, 
187 Md. 1—Baum v. State, 161 A. 
244, 163 Md. 153. 

Neb.—McLaughlin v. State, 244 N.W. 
799, 123 Neb. 861. 

N.J.—State v. Carrano, 99 A2d 426, 
27 N.J.Super. 382—State v. O’Don¬ 
nell, 73 A2d 207, 8 N.J.Super. 13. 
Pa.—Commonwealth v. Smith, 140 
A.2d 347, 186 Pa.Super. 89—Com¬ 
monwealth v. Parente, 133 A.2d 
561, 184 Pa.Super. 125, affirmed 139 
A.2d 924, 392 Pa. 48—Common¬ 
wealth v. Markwich, 113 A.2d 323, 
178 Pa.Super. 169—Commonwealth 
v. Du Hadway, 103 A.2d 489, 175 
Pa.Super. 201. 

Commonwealth v. Yocl, Quar. 
Sess., 55 Lanc.L.Rev. 327, affirmed 
138 A.2d 232, 185 Pa.Super. 563, af¬ 
firmed 143 A.2d 652, 390 Pa. 404, 
certiorari denied 79 S.Ct. 119, 358 
U.S. 885, 3 L.Ed.2d 113. 

(2) In prosecution for occupying 
premises with paraphernalia for pur¬ 
pose of recording bets on horse races, 
testimony of police officers with re¬ 
spect to telephone conversations at 
the premises occupied by accused 
was admissible for limited purpose of 
proving, not the truth of what was 
said, but that the premises were be¬ 
ing illegally used for taking bets on 
horse races. 

Cal.—People v. Cohn, 211 P.2d 375, 94 
CA.2d 630—People v. Lewis, 204 P. 
2d 919, 91 C.A.2d 346—People v. 
Ines, 203 P.2d 540, 90 CA.2d 495- 
People v. Radley, 157 P.2d 426, 68 
C.A.2d 607. 

(3) In prosecution for accepting 
bets and making a book on a running 
race on horses, testimony that wit¬ 
ness made a telephone call to a num¬ 
ber given by accused and that an 
unidentified person answered the tel¬ 
ephone and took bets was admissible, 
where testimony was offered to show 
that witnesses placed a bet on horse 
races with a person who answered 
the number and that was where the 
accused told the witness that bets 
could be placed. 

Md.—Colie v. State, 69 A.2d 497, 193 
Md. 608. 


(4) Such evidence was admissible 
notwithstanding absence of evidence 
that alleged call was ever received 
at number called. 

Md.—Smith v. State, 62 A.2d 287, 191 
Md. 329, 5 A.L.R.2d 386, certiorari 
denied 69 S.Ct. 656, 336 U.S. 925, 93 
L.Ed. 1087. 

(5) In prosecution for setting up 
or establishing a gambling house, 
testimony of officer that while in 
pool room he answered phone and 
heard party state he wanted to play 
a number was admissible to establish 
that premises were a gambling place 
and that people did congregate there 
to gamble. 

Pa.—Commonwealth v. Palace, 63 A. 
2d 511, 164 Pa.Super. 58. 

Lottery 

Fla.—Chacon v. State, 102 So.2d 578. 
Ga.—Marshman v. State, 76 S.E.2d 
443, 88 GaApp. 250. 

N.J.—State v. Smith, 121 A.2d 729, 
21 N.J. 326. 

Pa.—Commonwealth v. Prezioso, 41 
A2d 350, 157 Pa.Super. 80. 

92.5 N.J.—State v. O’Donnell, 73 A. 

2d 207, 8 N.J.Super. 13. 

Pa.—Commonwealth v. Du Hadway, 
103 A.2d 489, 175 Pa.Super. 201- 
Commonwealth v. Palace, 63 A.2d 
511, 164 Pa.Super. 58—Common¬ 
wealth v. Prezioso, 41 A.2d 350, 157 
Pa.Super. 80. 

93. U.S.—Olmstead v. U. S„ C.C.AI 
Wash., 19 F.2d 842, affirmed 48 S.Ct. 
564, 277 U.S. 438, 72 L.Ed. 944, 66 
A.L.R. 376. 

Cal.—People v. Porter, 233 P.2d 102, 
105 C.A.2d 324. 

Intelligibility of part heard 

Part of a telephone conversation 
heard by witness was properly admit¬ 
ted where part heard appeared intel¬ 
ligible and part testified to was car¬ 
ried on by accused. 

Cal.—People v. Montgomery, 117 - P. 
2d 437, 47 C.A.2d 1. 

Nonintroduotion of evidenoe of other 
calls 

In prosecution against police officer 
for malfeasance in office, intercepted 
telephone messages in which officer 
participated were admissible* not- 
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§ 644 CRIMINAL LAW 

The completeness of the identification goes to the 
weight of the evidence, and not to its admissibility . 94 
Whether evidence of a telephone conversation is 
admissible rests in the discretion of the trial court . 95 

It has been said that the rule does not define any 
one method or way of making a telephone conver¬ 
sation admissible ; 96 and there is no rule of evidence 
which requires that every witness to a conversation 


shall himself identify the participants in it, identifi¬ 
cation by others being considered sufficient . 97 Al¬ 
though it has been said that ordinarily the witness 
must recognize the declarant’s voice , 98 under other 
authorities it is not imperatively necessary that 
the voice of the person talking be recognized by the 
other party to the conversation , 99 as where there 
is other identifying evidence , 99 - 5 or by a third person 
listening to the conversation . 99 * 10 


withstanding: messages were read 
from volumes alleged to contain 
transcripts of other intercepted tel¬ 
ephone messages and which were not 
introduced in evidence. 

Md. —Hitzelberger v. State, 197 A. 
605, 174 Md. 152. 

94. Cal.—People v. Sica, 247 P.2d 72, 
112 C.A.2d 574. 

Ind.—Allison v. State, 166 N.E.2d 171 
—Davis v. State, 161 N.E. 375, 200 
Ind. 88. 

Kan.—State v. Visco, 331 P.2d 318, 
183 Kan. 562—State v. Kladis, 238 
P.2d 522, 172 Kan. 38—State v. 
Nixon, 207 P. 854, 111 Kan. 601. 
Neb.—McLaughlin v. State, 244 N.W. 
799, 123 Neb. 861. 

N.C.—State v. Hicks, 64 S.E.2d 871, 
233 N.C. 511, certiorari denied 
Hicks v. State of North Carolina, 
72 S.Ct 56, 342 U.S. 831, 96 L.Ed. 
629. 

Tex.— Corpus Juris Secundum cited 
in Churchill v. State, Cr., 317 S.W. 
2d 541, 542—Massey v. State, 266 S. 
W.2d 880, 160 Tex.Cr. 49— Corpus 
Juris Secundum quoted in Clark v. 
State, 261 S.W.2d 339, 342, 159 Tex. 
Cr. 187, certiorari denied 74 S.Ct. 
69, 346 U.S. 885, 98 LJEd. 369, re¬ 
hearing denied 74 S.Ct. 217, 346 U. 
S. 905, 98 L.Ed. 404— Corpus Juris 
Secundum quoted in Schwartz v. 
State, 246 S.W.2d 174, 177, 158 Tex. 
Cr. 171, affirmed 73 S.Ct. 232, 344 

U.S. 199, 97 LJEd. 231—Smith v. 
State, 119 S.W.2d 1039, 135 Tex.Cr. 
327. 

‘njiiusual” voice 

In bookmaking prosecution, where¬ 
in officer testified that he had tele¬ 
phoned accused who had accepted his 
proffered bet on race, accused’s ob¬ 
jection to officer’s identification of 
her by her “unusual” voice went 
merely to weight, and not to admissi¬ 
bility, of the evidence. 

Cal.—People v. Race, 312 P.2d 322, 
151 CA-2d 678. 

95. Minn.—State v. Smith, 190 N.W. 
48, 153 Minn. 167. 

Tex.—Corpus Juris Secundum quoted 
in Clark v. State, 261 S.W.2d 339, 
342, 159 Tex.Cr. 187, certiorari de¬ 
nied 74 S.Ct. 69, 346 U.S. 855, 98 L. 
Ed. 369, rehearing denied 74 S.Ct. 
217, 346 U.S. 905, 98 L.Ed. 404— 
Corpus Juris Secundum quoted in 
Schwartz v. State, 246 SW.2d 174, 


177, 158 Tex.Cr. 171, affirmed 73 S. 
CL 232, 344 U.S. 199, 97 L.Ed. 231. 

99. Iowa.—State v. Rowley, 198 N. 
W. 37, 198 Iowa 613, rehearing de¬ 
nied 199 NW. 369, 198 Iowa 613, 
error dismissed Rowley v. State of 
Iowa, 46 S.Ct. 27, 269 U.S. 594, 70 L. 
Ed. 430. 

Tex.— Corpus Juris Secundum quoted 

In Schwartz v. State, 246 S.W.2d 
174, 177 p 158 Tex.Cr. 171, affirmed 
73 S.Ct 232, 344 U.S. 199, 97 L.Ed. 
231. 

97. Cal.—People v. Albritton, 294 P. 
76, 110 C.A. 188—People v. Fitz¬ 
patrick, 247 P. 601, 78 C.A. 37. 

Tex.— Corpus Juris Secundum quoted 
in Schwartz v. State, 246 S.W.2d 
174, 177, 158 Tex.Cr. 171, affirmed 
73 S.Ct 232, 344 U.S. 199, 97 L.Ed. 
231. 

98. U.S.—' U. S. v. Frank el, C.C.AN. 
Y. f 65 F.2d 285, certiorari denied 
Frankel v. U. S., 54 S.Ct 119, 290 
U.S. 682, 78 L.Ed. 688. 

Pa.—Commonwealth v. Klinger, 

Quar.Sess., 27 Leh.L.J. 355. 

Tex.— Corpus Juris Secundum quoted 
in Schwartz v. State, 246 S.W.2d 
174, 177, 158 Tex.Cr. 171, affirmed 
73 S.Ct. 232, 344 U.S. 199, 97 L.Ed. 
231. 

Wyo.—State v. Parmely, 199 P.2d 
112, 65 Wyo. 215. 

99. U.S.—U. S. v. Rosenberg, C.A.N. 
Y. f 195 F.2d 583, certiorari denied 
Rosenberg v. U. S., 73 S.Ct. 20, 344 
U.S. 838, 97 L.Ed. 652, and Sabell v. 

U. S., 73 S.Ct. 21, 344 U.S. 838, 97 
L.Ed. 652, rehearing denied Rosen¬ 
berg v. U. S., 73 S.Ct 134, 344 U.S. 
889, 97 L.Ed. 687, and Sabell v. U. 

S., 73 S.Ct. 180, 344 U.S. 889, 97 
L.Ed. 687, rehearing denied 74 S.Ct. 
860, 347 U.S. 1021, 98 L.Ed. 1142, 
motion denied 78 S.Ct. 91, 355 U.S. 
860, 2 L.Ed.2d 67—Valli v. U. S„ C. 
CA.Mass., 94 F.2d 687, certiorari 
dismissed 58 S.Ct. 1053, 304 U.S. 
586, 82 L.Ed. 1547—Andrews v. U. 

S., C.C.A.Utah, 78 F.2d 274, 105 

AL. R. 322—Lewis v. U. S., C.CA. 
Mass., 295 F. 441—Robilio v. U. S., 
C.CJLTenn., 291 F. 975, certiorari 
denied 44 S.Ct. 137, 263 U.S. 716, 68 
L.Ed. 522. 

Cal.—People v. Wooten, 328 P.2d 
1040, 162 C.A.2d 804-^Feople v. 
Lorraine, 81 P.2d 1004, 28 CA-2d 
50. 


Kan.—State v. Kladis, 238 P.2d 522, 
172 Kan. 38. 

N.C.—State v. Strickland, 49 S.E.2d 
469, 229 N.C. 201. 

Pa.—Commonwealth v. Gold, 186 A, 
208, 123 Pa.Super. 128. 

Tex.—Churchill v. State, Cr., 317 S. 

W.2d 541— Corpus Juris Secundum 
quoted in Schwartz v. State, 246 S. 
W.2d 174, 177, 158 Tex.Cr. 171, af¬ 
firmed 73 S.Ct. 232, 344 U.S. 199, 97 
L.Ed. 231. 

Wash.—State v. Bates, 324 P.2d 810, 
52 Wash.2d 207. 

"Though, during the early history 
of the telephone, courts were prone 
to demand that an individual first be 
able to recognize the voice of the 
party with whom he allegedly con¬ 
versed before he could testify as to 
conversations and declarations of the 
other person, with the passage of 
time and increased familiarity with 
and use of the telephone, such a 
strict test fell into disfavor.” 

U.S.—U. S. v. Bucur, CJLInd., 194 F. 

2d 297, 303. 

Laying foundation 

(1) A witness stating that she re¬ 
ceived a telephone call from accused 
could relate the conversation had 
with him without any further foun¬ 
dation being laid, that is, without 
first being asked whether she had 
heard the voice before and knew it 
to be that of accused. 

La.—State v. Solomon, 62 So.2d 481, 
222 La. 269. 

(2) In prosecution for committing 
an abortion and conspiring to com¬ 
mit abortion, testimony by a friend 
of prosecutrix concerning a telephone 
conversation with one of defendants 
was not inadmissible for lack of a 
proper foundation because prosecu¬ 
trix’ friend could not recognize voice 
of such defendant. 

Cal.—People v. Daily, 321 P.2d 469, 
157 C.A.2d 649. 

(3) Necessity of laying foundation 
generally see supra § 641. 

99.5 Wash.—State v. Bates, 324 P. 
2d 810, 52 Wash.2d 207. 

99.10 U.S.—'U. S. v. De Marie, C.A. 

Ill., 226 F.2d 783, certiorari denied 
76 S.Ct 436, 350 U.S. 966, 100 LJEd. 
839. 

Telephone operator 

Ark.—Wimberley v. State, 228 S.W. 
2d 991, 217 Ark. 130. 
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CRIMINAL LAW § 644 

The requisite identity may be established by tes- when given by one party to the conversation 2 or 
timony of a recognition of voice over the telephone , 1 by a third person listening to such conversation . 3 


1. Ala.—Kirby v. State, 82 So. 641, 
17 Ala.App. 161, certiorari denied 
Ex parte Kirby, 83 So. 416, 203 Ala. 
473—Kirby v. State, 79 So. 141, 16 
AlaA.pp. 467. 

Cal.—People v. Sica, 247 F.2d 72, 112 
C.A.2d 574—People v. Lorraine, 81 
p.2d 1004, 28 CA~2d 60. 

Ga.—Taylor v. State, 42 S.E.2d 926, 
76 Ga.App. 205. 

Kan.—State v. Nixon, 207 P. 854, 111 
Kan. 601. 

Mich.—People v. Thompson, 203 N. 

W. 863, 231 Mich. 256. 

Mo.—State v. McGee, 83 S.W.2d 98, 
336 Mo. 1082—State v. Berezuk, 55 
S.W.2d 949, 331 Mo. 626. 

N.J.—State v. Dillingham, 46 A.2d 
813, 134 N.J.Law 229. 

N.T.—People v. Ward, 3 N.T.Cr. 483. 
N.C.—State v. Burleson, 150 S.E. 628, 
198 N.C. 61. 

Pa.—Commonwealth v. Klinger, 

Quar.Sess., 27 Leh.L.J. 355. 

Tex.—Streight v. State, 138 S.W. 742, 
62 Tex.Cr. 453. 

Identification of accused by recogni¬ 
tion of voice generally see supra § 
616. 

2. U.S.—Burnett v. TJ. S., C.A.Ky., 
222 F.2d 426—U. S. v. Carr, CA.. 
Ill., 219 F.2d 876. 

Ark.—Lane v. State, 229 S.W.2d 43, 
217 Ark. 114, motion denied 230 S. 
W.2d 480, 217 Ark. 428. 

Cal.—People v. Kendall, 244 F.2d 418, 
111 C«A.2d 204, certiorari denied 
Kendall v. People of State of Cali¬ 
fornia, 73 S.Ct. 176, 344 U.S. 880, 
97 L.Ed. 681—People v. Goldstein, 
191 P.2d 102, 84 C.A.2d 681. 

Fla.—Killingsworth v. State, 105 So. 
834, 90 Fla. 299. 

Kan.—State v. Visco, 331 P.2d 318, 
183 Kan. 562. 

N.C.—State v. Hicks, 64 S.E.2d 871, 
233 N.C. 511, certiorari denied 
Hicks v. State of North Carolina, 
72 S.Ct. 56, 342 TJ.S. 831, 96 L.Ed. 
629. 

S.C.—State v. Steadman, 59 S.E.2d 
168, 216 S.C. 579, certiorari denied 
71 S.Ct. 78, 340 U.S. 850, 95 L.Ed. 
623, rehearing denied 71 S.Ct. 205, 
340 U.S. 894, 95 L.Ed. 648. 

Tex.—-Pritchard v. State, 59 S.W.2d 
381, 123 Tex.Cr. 515. 

Seasonable certainty 
Foundation for admission of testi¬ 
mony as to identity of voice of tele¬ 
phone caller is sufficient when wit¬ 
ness to whom call was made testifies 
that he is reasonably certain as to 
voice of such caller and from it can 
identify person calling. 

Minn.—City of St. Paul v. Caulfield, 
94 N.W.2d 263, 254 Minn. 142. 

Mere belief as to identity 
Testimony as to telephone conver¬ 
sation held admissible, where witness 


said he thought voice was that of 
accused. 

U.S.—U. S. v. Easterday, C.C.A.N.Y., 
57 F.2d 165, certiorari denied East¬ 
erday v. U. S., 52 S.Ct. 646, 286 U.S. 
564, 76 L.Ed. 1297. 

Subsequent recognition 

Cl) Fact that witness at time of 
telephone calls was unable to identi¬ 
fy voice of person speaking does not 
render evidence of conversation In¬ 
admissible, where witness is subse¬ 
quently able to recognize voice. 
Colo.—Lewis v. People, 174 P.2d 736, 
115 Colo. 434. 

Ga.—Taylor v. State, 42 S.E.2d 926, 
75 GaA.pp. 205. 

Md.—McGuire v. State, 92 A.2d 582, 
200 Md. 601, certiorari denied Mc¬ 
Guire v. State of Maryland, 73 S. 
Ct. 497, 344 U.S. 928, 97 L.Ed. 714. 
Minn.—City of St. Paul v. Caulfield, 
94 N.W.2d 263, 254 Minn. 142. 

Tex.—Massey v. State, 266 S.W.2d 
880, 160 Tex.Cr. 149. 

(2) Thus, testimony of a witness 
as to his conversation over the tele¬ 
phone with a man whose voice he did 
not then recognize, but did subse¬ 
quently recognize, as the voice of ac- 

i cused, is not incompetent, although 
it may well be thought by the jury 
to be weak evidence. 

N.Y.—People v. Strollo, 83 N.E, 573, 
191 N.Y. 42. 

(3) Testimony of a switchboard 
operator of a telephone conversation 
by a codefendant Is competent even 
though at the time she did not know 
him, where’ she has acquired suffi¬ 
cient knowledge to identify him since 
that time. 

Ind.—Davis v. State, 161 N.E. 375, 
200 Ind. 88. 

(4) Testimony by prosecutrix’ sis¬ 
ter that she met accused and recog¬ 
nized his voice as the voice of the 
person to whom she had spoken over 
the telephone shortly after the of¬ 
fense authorizes admission of evi¬ 
dence of the telephonic communica¬ 
tions. 

Cal.—People v. Lorraine, 81 P.2d 
1004, 28 C.A.2d 50. 

3. U.S.—U. S. v. Glass, CA-Ind., 277 
F.2d 566—U. S. v. McCartney, CA- 

111., 264 F.2d 628, certiorari denied 
McCartney v. U. S., 80 S.Ct. 98, 361 
U.S. 845, 4 LJEd.2d 83—U. S. v. 
Washington, CA..I11., 253 F.2d 913, 
reversed on other grounds Wash¬ 
ington V. U. S., 78 S.Ct. 1373, 357 U. 
S. 348, 2 L.Ed.2d 1368—Dowdy v. U. 

5., C.C.A.N.C., 46 F.2d 417. 

Ala.—Hall v. State, 94 So. 59, 208 

Ala. 199. 

Cal.—People v. Pustau, 103 P.2d 224, 
39 CA..2d 407. 
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Iowa.—State v. Rowley, 198 N.W. 37, 
198 Iowa 613, rehearing denied 199 
N.W. 369, 198 Iowa 613, error dis¬ 
missed Rowley v. State of Iowa, 46 
S.Ct. 27, 269 U.S. 594, 70 L.Ed. 430. 
Kan.—State v. Pittsenberger, 240 P. 
568, 119 Kan. 649. 

Tex.— Corpus Juris Secundum quoted 

in Schwartz v. State, 246 S.W.2d 
174, 177, 158 Tex.Cr. 171, affirmed 
73 S.Ct. 232, 344 U.S. 199, 97 L.Ed. 
231. 

Admissibility of evidence obtained by 
eavesdropping see infra $ 657(1). 

Corroborative evidence 

(1) Testimony of person listening 
in on telephone conversation of voic¬ 
es not recognized held admissible to 
corroborate substance of conversa¬ 
tion, other witnesses having recog¬ 
nized voices. 

U.S.—Morton v. U. S., C.C.A.I1L, 60 F. 
2d 696, certiorari denied 53 S.Ct. 
401, 288 U.S. 607, 77 L.Ed. 982. 

Ga.—Thompson v. State, 19 S.E.2d 
777, 67 Ga.App. 240, certiorari de¬ 
nied Thompson v. State of Georgia, 
63 S.Ct. 72, 317 U.S. 667, 87 LJEd. 
536, rehearing denied 63 S.Ct. 200, 
317 U.S. 709, 87 L.Ed. 565. 

(2) In prosecution for conspiracy 
to steal, where coconspirator, who 
was employee of plant from which 
material was stolen, testified for 
state and narrated his guilty conver¬ 
sations with accused, and partially 
cumulative to such narrative was 
testimony of plant switchboard op¬ 
erator, who listened in on coconspira¬ 
tor’s telephone conversations with 
accused, sworn Identification of ac¬ 
cused’s voice and reference to his 
telephone number was sufficient to 
support this evidence. 

N.J.—State v. Vanderhave, 136 A.2d 
296, 47 N.J.Super. 483, affirmed 
State v. Giardina, 142 A.2d 609, 27 
N.J. 313. 

Bystander may testify as to dec¬ 
larations he has overheard In tele¬ 
phone conversation when there is ev¬ 
idence that a conversation was in 
fact had between two designated per¬ 
sons. 

U.S.—U. S. v. Bucur, CA-Ind., 194 
F.2d 297. 

Poliee officer 

In prosecution for attempted extor¬ 
tion, testimony of police officer who 
had been listening in on telephone 
extension to conversations between 
accused and victim was admissible 
where victim had already testified as 
to conversations to which officer had 
listened and officer had testified that 
accused’s voice was similar to the 
one he heard on the telephone. 

Cal.—People v. Goodman, 323 P.2d 
536, 159 CA..2d 54. 
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The rule requiring the establishment of the iden¬ 
tity of the parties is said to be subject to the limita¬ 
tion that where a telephone call is made to a certain 
person at a place where a person of such name could 
be reached, in response to a request to communicate 
with such person at that place, and the conversation 
is with a person purporting to be that person, the 
evidence is competent without further identifica¬ 
tion. 4 Likewise, the fact that the person to be 
identified answers the call of his own telephone or 
calls from a telephone known to be his is sufficient 
identification. 5 However, the mere fact that a per¬ 
son speaking over a telephone purports to be a per¬ 
son named is not a sufficient identification to render 
the evidence of the telephone conversation compe¬ 
tent, 6 although it has been held that the fact that 
a person speaking over the telephone gave his name 
is some evidence of identification, so as to render the 
evidence competent, 7 the sufficiency of the identifica¬ 
tion being a question for the jury, as is indicated 
infra § 1138. 

Inconsequential testimony as to a telephone con¬ 
versation between the witness and another has been 
held incompetent. 7 - 5 

Privilege; invasion of privacy. A telephone con¬ 
versation has been held not privileged, 7 - 10 and testi- 
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mony as to it not inadmissible as an invasion of 
privacy. 7 - 15 

Conversation with member of office staff . A wit¬ 
ness may testify as to a telephone conversation with 
a person who does not purport to be a particular 
person, but merely some member of the office staff 
authorized to make a contract or an admission. 7 - 20 

Admission of testimony before identification. The 
fact that testimony concerning a telephone con¬ 
versation between defendants is admitted prior to 
the identification of an objecting defendant does 
not render its admission erroneous, where there is 
evidence sufficiently establishing the objecting de¬ 
fendant as the person with whom the telephone con¬ 
versation was had. 7 * 26 

Showing association . Evidence of telephone calls 
between defendants and other members of an organ¬ 
ization is admissible to show defendants' associa¬ 
tion. 7 - 30 

Impeachment of witnesses . Recordings of tele¬ 
phone conversations may be admitted to impeach 
witnesses whose credibility is challenged. 7 - 35 

§ 645(1). Experiments and Tests 

Subject to certain limitations, such as the require-* 
ment that the circumstances and conditions of the ex- 


4 . U.S.—U. S. v. Carr, CA.I11., 219 
F.2d 876. 

Ala.—Morris v. State, 149 So. 359, 25 
AlaApp. 494. 

Ark.—Lane v. State, 229 S.W.2d 43, 
217 Ark. 114, motion denied 230 S. 
W.2d 480, 217 Ark. 428. 

Mass-—Commonwealth v. Morrison, 
147 N.E. 588, 252 Mass. 116. 

Admission of Identity 

Witness could testify that when 
office number of accused was called 
person who answered telephone stat¬ 
ed he was the person accused. 

Ala.—Morris v. State, 149 So. 369, 25 
AlaApp. 494. 

5 . U.S.—Robilio v. IT. S., C.CA. 
Tenn., 291 F. 975, certiorari denied 
44 S.Ct. 137, 263 TJ.S. 716, 68 L.Ed. 
522. 

Ark.—Wimberley v. State, 228 S.W.2d 
991, 217 Ark. 130. 

ZTatnre of conversation 
Where a witness calls a listed tele¬ 
phone number of a person, and per¬ 
son answering 1 telephone states that 
he is person whose telephone num¬ 
ber was called, identification Is suffi¬ 
cient to render testimony admissible, 
if nature of conversation was such 
as would ordinarily be expected with 
party called. 

Va.—Benson v. Commonwealth, 58 S. 
E.2d 312, 190 Va. 744. 


Identification held sufficient 

U.S.—Robilio v. U. S. f C.C.A.Tenn., 
291 P. 975, certiorari denied 44 S. 
Ct. 137, 263 U.S. 716, 68 L.Ed. 522. 
N.C.—State v. Burleson, 150 S.E. 628, 
198 N.C. 61. 

Identification held insufficient 

Where evidence as to identity of 
number of telephone wire which was 
intercepted and of individual from 
, which alleged conversations offered 
in evidence purported to emanate 
I was uncertain, testimony concerning 
alleged conversation was inadmissi¬ 
ble in prosecution for unlawfully 
making and selling books or pools on 
horse races and for keeping a house 
for the purpose of carrying on such 
business. 

Md.—Rowan v. State, 3 A2d 753, 175 
Md. 547. 

Overhearing conversations over ac¬ 
cused’s phone is insufficient identifi¬ 
cation. 

Md.—Rowan v. State, supra. 

6. TJ.S.—Robilio v. U. S., C.C.A 
Tenn., 291 P. 975, certiorari denied 
44 S.Ct. 137, 263 U.S. 716, 68 L.Ed. 
522. 

Wallace v. U. S., C.C.A.Tenn., 291 
P. 972. 

Ala.—Vaughn v. State, 30 So. 669, 130 
Ala. 18. 

Mass.—Commonwealth v. Gettigan, 
148 N.E. 113, 252 Mass. 450. 
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f R.I.—State v. Lee, 78 A2d 793, 78 

R. I. 46. 

Va.—Benson v. Commonwealth, 58 S. 

E.2d 312, 190 Va. 744. 

Wash.—State v. Manos, 270 P. 132, 
149 Wash. 60. 

7. U.S.—U. S. v. Frankel, C.C.A.N.Y., 
65 F.2d 285, certiorari denied Fran¬ 
kel v. U. S., 54 S.Ct. 119, 290 U.S. 
682, 78 L.Ed. 588—Morton v. U. S., 
C.C.A.I11., 60 F.2d 696, certiorari 
denied 53 S.Ct. 401, 288 U.S. 607, 
77 L.Ed. 982. 

Ky.—Chapman v. Commonwealth, 112 

S. W. 567, 33 Ky.L. 965. 

Ohio.—Lesnick v. State, 194 N.E. 443, 
48 Ohio App. 517. 

7A Ky.—Stephens v. Commonwealth, 
199 S.W.2d 719, 304 Ky. 38. 

7.10 Ark.—Wimberley v. State, 228 
S.W.2d 991, 217 Ark. 130. 

7.15 Ark.—Wimberley v. State, su¬ 
pra. 

7.20 Md.—White v. State, 104 A.2d 
810, 204 Md. 442. 

7.25 U.S.—Cwach v. U. S., CA.Minn., 
212 F.2d 520. 

7.30 Cal.—People v. Osslo, 323 P.2d 
397, 50 C.2d 75, certiorari denied 
Osslo v. People of State of Califor¬ 
nia, 78 S.Ct. 1152, 357 U.S. 907, 2 
L.Ed. 2d 1157. 

7.35 Mont.—State v. Porter, 242 P. 
2d 984, 125 Mont. 503. 
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perfment be substantially similar to those attending the 
alleged occurrence, evidence of experiments made out of 
court Is generally held admissible, the matter resting In 
the discretion of the trial court. However, evidence of 
this kind is not favored by the courts. 

Library References 

Criminal Law <£=>388. 

Evidence may be given, in criminal prosecutions, 
of experiments conducted outside of court, subject 
to the same rules governing the use of experiments 
and the admissibility of evidence of experiments in 
civil cases. 7 * 60 The competency of experimental 
evidence depends on its trustworthiness to aid in the 
proper solution of the problem in hand; 7 * 65 if the 
experimental evidence contributes to the end of find¬ 
ing the truth of the matter in controversy, it is 
admissible; otherwise it should be excluded. 7 * 60 In 
cases where the governing statute does not specifi¬ 
cally prescribe the procedure to be used in testing, 
the courts accept evidence of methods of testing 
made by recognized processes. 7 * 65 The general 
rule is that scientific tests, in order to be admissible 
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as evidence, must have been conducted by one who 
is expert in the particular branch of science con¬ 
cerned; 7 * 70 the qualifications of the person or per- , 
sons conducting a particular type of experiment de¬ 
pend on the facts peculiar to each case. 7 * 75 

“Experimental testimony” has been defined as 
testimony of some witness who, after the commis¬ 
sion of the crime, makes experiments for the pur¬ 
pose of ascertaining the effect of certain acts and ■ 
certain conditions and swears to the facts of such 
experiments. 8 

Subject to certain limitations, 8 * 5 evidence of an 
experiment made out of court, whether such evi¬ 
dence is testimony or of articles used in the experi¬ 
ment, is generally held to be admissible, 9 although it 
has been said that it is improper to permit a witness 
who has made experiments not in the presence of the 
court to detail the circumstances thereof. 10 

The general rule as stated in the foregoing para¬ 
graph is subject to the limitations that the evidence, 


7.50 Va.—Ferrell v. Commonwealth, 
14 S.E.2d 293, 177 Va. 861. 

Failure to make tests 
In homicide prosecution, failure to 
make scientific tests as to whether 
blood on hatchet found in weed patch 
some three hundred or four hundred 
yards from place where body was 
found was human or animal blood 
was not reversible error. 

Miss.—Dixon v. State, 196 So. 637, 
188 Miss. 797. 

7.55 N.C.—State v. Phillips, 46 S. 

R2d 720, 228 N.C. 595. 

Inanimate mechanisms 
In the light of common knowledge 
and the experience of the ages, noth¬ 
ing is more convincing as to inani¬ 
mate mechanisms than a course of 
experiments disclosing the produc¬ 
tion of unvarying results; and foun¬ 
dation for admissibility of evidence 
may be laid by testimony as to re¬ 
sults of experimentation. 

Neb.—:Dietze v. State, 75 N.W.2d 95, 
162 Neb. 80. 

7.60 N.C.—State v. Phillips, 46 S.E. 

2d 720, 228 N.C. 595. 

7.65 N.V.—People v. Prince Jagen- 
dorf Greene, Inc., 163 N.E.2d 325, 
7 N.Y.2d 42, 194 N.Y.S.2d 498. 

7.70 R.I.—State v. Gregoire, 148 A. 
2d 751. 

7.75 Minn.—State v. De Zeler, 41 N. 
W.2d 313, 230 Minn. 39, 15 A.L.R.2d 
1137. 

8. Mo.—State v. Harlan, 240 S.W. 
197, 201. 

8.5 N.D.—State v. Pusch, 46 N.W. 
2d 508, 77 N.D. 860. 

9. TJ.S.—U. S. v. Fabric Garment 
Co., C.A.N.Y., 262 F.2d 631, certio¬ 
rari denied Berman v. U. S. f 79 S. 


Ct. 1117, 359 TJ.S. 989, 3 LJEd.2d 
978, and Fabric Garment Co. v. TJ. 
S., 79 S.Ct. 117, 359 TJ.S. 989, 3 L. 
Ed.2d 978—American Tobacco Co. 
v. TJ. S., C.C~A.Ky., 147 F.2d 93, af¬ 
firmed 66 S.Ct. 1125, 328 TJ.S. 781, 
90 L.Ed. 1575—Moore v. TJ. S., C.C. 
A.Fla., 57 F.2d 840—Clift v. TJ. S., 
C.C.A.Tenn., 22 F.2d 549. 

Ala.—Myhand v. State, 66 So.2d 544, 
259 Ala. 415. 

Cal.—People v. Sturman, 132 P.2d 
504, 56 C.A.2d 173—People v. Talk- 
ington, 47 P.2d 368, 8 C.A.2d 75- 
People v. Willis, 233 P. 812, 70 C.A. 
465. 

Colo.— Corpus Juris Secundum cited 
in Hamby v. People, 128 P.2d 993, 
996, 109 Colo. 572. 

D.C.—Goodall v. U. S., 180 F.2d 397, 
86 U.S.App.D.C. 148, 17 A.L.R.2d 
1070, certiorari denied 70 S.Ct. 
1009, 339 U.S. 987, 94 L.Ed. 1389. 

Ga.—West v. State, 37 S.E.2d 799, 200 
Ga. 566. 

Ind.—Medsker v. State, 70 N.E.2d 182, 
224 Ind. 587. 

Iowa.—State v. Leib, 201 N.W. 29, 
198 Iowa 1315. 

Kan.—State v, Criger, 98 P.2d 133, 
151 Kan. 176. 

Ky.—Greenwell v. Commonwealth, 
317 S.W.2d 859. 

La.— CorpuB Juris quoted in State v. 
Bass, 171 So. 829, 832, 186 La. 139. 

Me.—State v. Ernst, 114 A.2d 369, 150 
Me. 449. 

Md.—Newkirk v. State, 106 A. 694, 
134 Md. 310. 

Mich.—People v. Davis, 72 N.W,2d 
269, 343 Mich. 348. 

Mo.—State v. Truster, 334 S.W.2d 
104. 

Mont.—State v. Vuckovich, 203 P. 
491, 61 Mont. 480. 
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N.C.—State v. Atwood, 108 S.E.2d 
219, 250 N.C. 141—State v. Holland, 
6 S.E.2d 217, 216 N.C. 610—State v. 
Young, 122 S.E. 667, 187 N.C. 698. 

N.D.— Corpus Juris Secundum cited 
in State v. Pusch, 46 N.W.2d 508, 
522, 77 N.D. 860. 

Okl.—Tate v. State, 281 P. 820, 45 
Okl.Cr. 96—Irby v. State, 197 P. 
526, 18 Okl.Cr. 671. 

Or.—State v. Olsen, 317 P.2d 938, 212 
Or. 191—State v. Sack, 300 P.2d 
427, 210 Or. 552, appeal dismissed 
and certiorari denied Sack v. State 
of Oregon, 77 S.Ct. 1048, 353 U.S. 
962, 1 L.Ed.2d 912—State v. Moli- 
tor, 289 P.2d 1090, 205 Or. 698— 
State v. Clark, 196 P. 360, 99 Or. 
629. 

Pa.—Commonwealth v. Roberts, O. & 
T., 44 Luz.Leg.Reg. 176. 

Tenn.—Moore v. State, 33 S.W. 1046, 
96 Tenn. 209. 

Tex.—Reagan v. State, 208 S.W. 523, 
84 Tex.Cr. 468. 

Wash.—State v. Melvern, 72 P. 489, 
32 Wash. 7. 

W.Va.—State v. Newman, 132 S.E. 
728, 101 W.Va. 356. 

Wis.—Manna v. State, 192 N.W. 160, 
179 Wis. 384. 

16 C.J. p 563 note 30. 

Driving time 

Mass.—Commonwealth v. Bonomi, 
140 N.E.2d 140, 335 Mass. 327. 

Minn.—State v. De Zeler, 41 N.W.2d 
313, 230 Minn. 39, 15 A.L.R.2d 1137. 

Nall in e test for determining use of 
narcotics 

Cal.—People v. Williams, 331 P.2d 
251, 164 C~A.2d Supp. 858. 

10. Minn.—State v. Ronk, 98 N.W. 

1 334, 91 Minn. 419. 
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or the result of the experiment, must be such as to 
enlighten, 11 and to assist or aid, 12 rather than con¬ 
fuse, 18 the jury, by directly illustrating 14 or tend¬ 
ing to establish or to disprove 16 a material issue. 


The experiment must have been made fairly and 
honestly, 16 and under circumstances and conditions 
substantially similar to, or substantially the same as, 


21. U.S.— Corpus Juris Secundum 
cited la Bish v. Employers Liability 
Assurance Corp., Ltd., C.AL&., 236 
F.2d 62, 70. 

Ala.— Corpus Juris Secundum Quoted 
in Neelley v. State, 74 So.2d 436, 
439, 261 Ala. 290. 

Ky.-r-Corpus Juris Secundum oited la 
Greenwell v. Commonwealth, 317 
S.W.2d 859, 864. 

La.— Corpus Juris Quoted la State v. 

Bass, 171 So. 829, 832, 186 La. 139. 
Mo.—State v. Allison, 61 S.W.2d 61, 
330 Mo. 773, 85 AL.R. 471. 

N.C.—State v. Phillips, 46 S.E.2d 720, 
228 N.C. 596. 

N.D.— Corpus Juris Secundum cited 
la State v. Pusch, 46 N.W.2d 608, 
622, 77 N.D. 860. 

Okl.—Tippit V. State, Cr., 332 P.2d 
222—Shepherd v. State, 300 P. 421, 
51 Okl.Cr. 209. 

W.Va.—State v. Newman, 132 S.E. 

728, 101 W.Va. 356. 

16 C.J. p 563 note 31. 

“The criterion for the admissibility 
of evidence of experiments, is wheth¬ 
er such evidence tends to enlighten 
the Jury and enable it to consider 
more intelligently the issues pre¬ 
sented.’' 

U.S.—American Tobacco Co. v. U. S., 
CC.A.Ky., 147 F.2d 93, 94, affirmed 
66 S.Ct. 1125, 328 U.S. 781, 90 L.Ed. 
1575. 

12. U.S.— Corpus Juris Secundum 
oited In Bish v. Employers Liabili¬ 
ty Assurance Corp., Ltd., CA.La. f 
236 F.2d 62, 70. 

Ala.—Corpus Juris Secundum Quoted 
la Neelley v. State, 74 So.2d 436, 
439, 261 Ala. 290. 

Cal.—-People v. Roberts, 254 P.2d 501, 
40 C.2d 483. 

People v. Parker, 40 P.2d 836, 4 
C.A.2d 421. 

Tty .— Corpus Juris Secundum cited ia 
Greenwell v. Commonwealth, 317 
S.W.2d 859, 864. 

La.— Corpus Juris Quoted la State v. 

Bass, 171 So. 829, 832, 186 La. 139. 
Mo.—Corpus Juris cited la State v. 
Baublits, 27 S.W.2d 16, 20, 324 Mo. 
1199. 

N.C.—State v. Phillips, 46 S.E.2d 720, 
228 N.C. 595. 

N.D.—State v. Pusch, 46 N.W.2d 508, 
77 N.D. 860. 

Okl.—Shepherd v. State, 300 P. 421, 
51 Okl.Cr. 209. 

Tex.—Morton v. State, App., 71 S.W. 
281. 

Discretion of court 

(1) It is fundamental law that it 
la within the sound discretion of the 
trial court to determine whether or 
not an experiment will aid or con¬ 
fuse the jury. 


Cal.—People v. Skinner, 267 P.2d 875, 
123 CA.2d 741. 

(2) There is no abuse of discre¬ 
tion in admitting evidence of an ex¬ 
periment where it reasonably ap¬ 
pears that the evidence tends to aid 
rather than to confuse the jury. 
Ariz.—State v. Polan, 278 P.2d 432, 
78 Ariz. 253. 

CaL—People v. De Witt, 220 F.2d 
981, 98 C.A,2d 709 —People v. Craw¬ 
ford, 106 P.2d 219, 41 C.A.2d 198. 
Evidence held properly excluded as 
not assisting Jury 

Mo.—State v. Baublits, 27 S.W,2d 16, 
324 Mo. 1199. 

Objections of remoteness or mis¬ 
representation of conditions are In¬ 
applicable where the testimony of an 
experiment assists in the clear un¬ 
derstanding of the testimony. 

Cal.—People v. Mondshine, 22 P.2d 
779, 132 C.A. 395. 

13. U.S.— Corpus Juris Secundum 
cited in Bish v. Employers Liabili¬ 
ty Assurance Corp., Ltd., CA.La., 
236 F.2d 62, 70. 

Ala.— Corpus Juris Secundum Quoted 
in Neelley v. State, 74 So.2d 436, 
439, 261 Ala. 290. 

Ariz.—State v. Polan, 278 P.2d 432, 
78 Ariz. 253. 

CaL—People v. Roberts, 254 P.2d 
501, 40 C.2d 483. 

People v. Skinner, 267 P.2d 875, 
123 CA.2d 741—People v. D© Witt, 
220 P.2d 981, 98 C.A2d 709—Peo¬ 
ple v. Parker, 40 P.2d 836, 4 C.A.2d 
421. 

La.— Corpus Juris Quoted in State v. 

Bass, 171 So. 829, 832, 186 La. 139. 
Mo.—State v. Allison, 51 S.W.2d 51, 
330 Mo. 773, 85 A.L.R. 471—Corpus 
Juris cited in State v. Baublits, 27 
S.W.2d 16, 20, 324 Mo. 1199. 

N.D.—State v. Pusch, 46 N.W.2d 508, 
77 N.D. 860. 

Okl.—Tippit v. State, Cr., 332 P.2d 
222 . 

16 C.J. p 563 note 33. 

Evidence held properly excluded as 
confusing 

Mo.—State v. Baublits, 27 S.W.2d 16, 
324 Mo. 1199. 

Evidence held properly admitted as 
not confusing 

Wash.—State v. McMurray, 286 P.2d 
684, 47 Wash.2d 128. 

14. U.S.— Corpus Juris Secundum 
cited in Bish v. Employers Liabili¬ 
ty Assurance Corp., Ltd., CA La., 
236 F.2d 62, 70. 

Ala.— Corpus Juris Secundum Quoted 
in Neelley v. State, 74 So,2d 436, 
439, 261 Ala. 290. 

Ga.—Bell v. State, 138 S.E. 338, 164 
Ga. 292. 


La.— Corpus Juris Quoted In State v. 

Bass, 171 So. 829, 832, 186 La. 139. 
Tex.—Reagan v. State, 208 S.W. 523, 
84 Tex.Cr. 468. 

16 C.J. p 563 note 34. 

15. U.S.— Corpus Juris Secundum 
cited in Bish v. Employers Liabil¬ 
ity Assurance Corp., Ltd., CJLLa* 
236 F.2d 62, 70. 

Ala.— Corpus Juris Secundum Quoted 
in Neelley v. State, 74 So.2d 436, 
439, 261 Ala. 290. 

La.— Corpus Juris Quoted in State v. 

Bass, 171 So. 829, 832, 186 La. 139. 
Mich.—Ulrich v. People, 39 Mich. 245. 
Mo.— Corpus Juris oited in State v. 
Baublits, 27 S.W.2d 16, 20, 324 Mo. 
1199. 

S.D.—State v. Jacobs, 128 N.W. 162, 
26 S.D. 183. 

Tex.—Roberts v. State, 35 S.W.2d 
175, 117 Tex.Cr. 418—Harris v. 
State, 137 S.W. 373, 62 Tex.Cr. 235. 
Wash.—State v. Simpson, 206 P. 561, 
119 Wash. 653. 

Evidence held properly excluded as 
not tending to establish or disprove 
a material issue 

Mo.—State v. Baublits, 27 S.W.2d 16, 
324 Mo. 1199. 

16. U.S.— Corpus Juris Secundum 
cited in Bish v. Employers Liabili¬ 
ty Assurance Corp., Ltd., C-A.La~, 
236 F.2d 62, 70. 

Ala.— Corpus Juris Secundum Quoted 
in Neelley v. State, 74 So.2d 436, 
439, 261 Ala. 290. 

La.— Corpus Juris Quoted in State v. 

Bass, 171 So. 829, 832, 186 La. 139. 
Okl.—Gibbons v. Territory, 115 P. 
129, 5 Okl.Cr. 212. 

Wis.—Manna v. State, 192 N.W. 160, 
179 Wis. 384. 

Foundation 

Where evidence of experiments 
with a photographic speed recorder, 
of which a chronometer formed a 
part, was introduced, evidence show¬ 
ing the trustworthiness of the stop 
watch mechanism and that the chro¬ 
nometer was a correct recorder of 
time was admissible. 

Mass.—Commonwealth v. Buxton, 91 
N.E. 128, 205 Mass. 49. 

Xi&ofc of foundation 

(1) Evidence of experiments or 
tests with animals to prove identity, 
where there is no foundation laid 
that those animals have acquired 
certain fixed traits or habits with 
respect to the subject of the test, 
so that identity might be revealed 
with some certainty, is inadmissible. 
Minn.—State v. Staveneau, 197 N.W. 

667, 158 Minn. 329. 

(2) Admission of sheriff's testi¬ 
mony as to results of test of liQuor 
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those attending the alleged occurrence; 17 it is not | necessary that the circumstances or conditions be 


held error, -where sheriff was Igno¬ 
rant concerning accuracy of testing 
machine. 

Tex.—Poole v. State, 21 S.W.2d 529, 
113 Tex.Cr. 343. 

(3) In a prosecution for bootleg¬ 
ging, it was error to permit a chem¬ 
ist to testify as to the analysis of 
liquor examined by him, where there 
was no sufficient identification of it 
as having been procured from ac¬ 
cused, or that the contents of the 
bottles were in the same condition 
when analyzed as when obtained 
from him. 

Iowa.—State v. Kingsbury, 183 N.W. 

325, 191 Iowa 743. 

ZTonoompliajLCe with statute 

In a prosecution for selling diluted 
milk, evidence of tests of samples of 
accused's milk was competent evi¬ 
dence, although provisions of a stat¬ 
ute were not followed when the sam¬ 
ples were taken. 

Vt.—State v. Field, 115 A. 296, 95 
Yt. 375. 

17. U.S.— Corpus Juris Secundum 
cited in Bish v. Employers Liabili¬ 
ty Assurance Corp., Ltd., C.A.La., 
236 F.2d 62, 70. 

Ala.—Nichols v. State, 100 So.2d 750, 
267 Ala. 217— Corpus Juris Secun¬ 
dum quoted in Neelley v. State, 74 
So.2d 436, 439, 261 Ala. 290. 

Madden v. State, 112 So.2d 796, 
40 Ala.App. 271, certiorari denied 
112 So.2d 800, 269 Ala 697—Spelce 
v. State, 103 So. 694, 20 Ala.App. 
412, certiorari denied Ex parte 
Spelce, 103 So. 705, 212 Ala. 559. 
Ariz.—State v. Polan, 278 P.2d 432, 
78 Ariz. 253. 

Ark.—Houston v. State, 264 S.W. 869, 
165 Ark. 294. 

Cal.—People v. McKenna, 79 P.2d 
1065, 11 C.2d 327—People v. Ely, 
265 P. 818, 203 C. 628—People v. 
Hill, 56 P. 443, 123 C. 571. 

People v. Modell, 300 P.2d 204, 
143 C.A.2d 724—People v. Skinner, 
267 P.2d 875, 123 C.A.2d 741—Peo¬ 
ple v. De Witt, 220 P.2d 981, 98 C. 
A.2d 709—People v. Crawford, 106 
P.2d 219, 41 C.A.2d 198—People v. 
Glab, 59 P.2d 195, 15 C.A2d 120— 
People v. Parker, 40 P.2d 836, 4 C.A. 
2d 421—People v. Halbert, 248 P. 
969, 78 CA 598—People v. Spen¬ 
cer, 208 P. 380, 58 C.A. 197—People 
v. Solani, 91 P. 654, 6 C.A. 103. 
Ga.—Bell v. State, 138 S.E. 238, 164 
Ga 292. 

Idaho.—State v. Copenbarger, 16 P. 

2d 383, 52 Idaho 441. 

Kan.—State v. Asbell, 46 P. 770, 57 
Kan. 398. 

La.—Corpus Juris quoted in State v. 

Bass, 171 So. 829, 832, 186 La. 139. 
Md.—Newkirk v. State, 106 A. 694, 
134 Md. 310. 

Mass.—Commonwealth v. Piper, 120 
Mass. 185. 


Minn.—State v. De Zeler, 41 N.W.2d 
313, 230 Minn. 39, 15 A.L.R.2d 1137. 
Miss.—Brown v. State, 169 So. 837, 
176 Miss. 448. 

Mo.—State v. Allison, 51 S.W.2d 51, 
330 Mo. 773, 85 A.L.R. 471. 

N.J.—State v. Harris, 124 A 602, 100 
N.J.Law 184, 1 N.J.Misc. 526. 
N.M.—State v. Ortiz, 180 P. 284, 25 
NM. 229 

N.C.—State v. Phillips, 46 S.E.2d 720, 
228 N.C. 595. 

Ohio.—State v. Sheppard, 128 N.E.2d 
504, 100 Ohio App. 399, appeal dis¬ 
missed 131 N.E.2d 837, 164 Ohio St. 
428—State v. Farrell, App., 112 N. 
E.2d 408. 

Okl.—Shepherd v. State, 300 P. 421, 
51 Okl.Cr. 209. 

Or.—State v. Holbrook, 188 P. 947, 
98 Or. 43, rehearing denied 192 P. 
640, 98 Or. 43, second rehearing 
denied 193 P. 434, 98 Or. 43. 

Pa.—Commonwealth v. Craven, 11 A. 

2d 191, 138 Pa.Super. 436. 

Tex.—Roberts v. State, 35 S.W.2d 
175, 117 Tex.Cr. 418—Carter v. 

State, 262 S.W. 79, 97 Tex.Cr. 508— 
Calvin v. State, 261 S.W. 584, 97 
Tex.Cr. 257—Maddox v. State, 254 
S.W. 800, 95 Tex.Cr. 429—Gaines v. 
State, 251 S.W. 245, 95 Tex.Cr. 368, 
petition dismissed Gaines v. State 
of Texas, 44 S.Ct. 132, 263 U.S. 728, 
68 L.Ed. 528—Clancy v. State, 247 
S.W. 865, 93 Tex.Cr. 380, 27 A.L.R. 
857—Israel v. State, 230 S.W. 984, 
89 Tex.Cr. 382—Mason v. State, 211 
S.W. 593, 85 Tex.Cr. 254—Reagan 
v. State, 208 S.W. 523, 84 Tex.Cr. 
468—Wilson v. State, Cr., 36 S.W. 
587. 

Ya.—Abdell v. Commonwealth, 2 S.E. 

2d 293, 173 Ya. 458. 

Wash.—State v. McMurray, 286 P.2d 
684, 47 Wash.2d 128. 

W.Va.—State v. Newman, 132 S.E. 

728, 101 W.Va. 356. 

16 C.J. p 563 note 37. 

“Conditions should be so similar 
as to give some probative effect to 
the testimony. If these are in doubt 
they can easily be tested by cross- 
examination.” 

Colo.—Hamby v. People, 128 P.2d 
993, 995, 109 Colo. 572. 

Probative value of experiments de¬ 
pends on the correspondence of the 
conditions under which they are per¬ 
formed to those of the occurrence 
being investigated. 

Ohio.—State v. Sheppard, 128 N.E.2d 
504, 100 Ohio App. 399, appeal dis¬ 
missed 131 N.E.2d 837, 164 Ohio 
St. 428—State v. Farrell, App., 112 
N.B.2d 408. 

Measure of pexmlsstbld variation 

in conditions of experiment from 
those of occurrence is ordinarily de¬ 
termined by whether variation would 
tend to confuse or mislead Jury. 
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rN.C.—State v. Phillips, 46 S.E.2d 
720, 228 N.C. 695. 

Evidence of experiments held admis¬ 
sible ox improperly excluded 

Ala.—Nichols v. State, 100 So.Sd 750, 
267 Ala. 217. 

Ark.—Trammell v. State, 97 S.W.2d 
902, 193 Ark. 21—Day v. State, 49 
S.W.2d 380, 185 Ark. 710—Houston 
v. State, 264 S.W. 869, 165 Ark. 294. 

Cal.—People v. Dyer, 79 P.2d 1071, 
11 C.2d 317—People v. Weber, 86 
P. 671, 149 C. 325—People v. Phel¬ 
an, 56 P. 424, 123 C. 551. 

People v. Crawford, 106 P.2d 219, 
41 CA.2d 198—People v. Halbert, 
248 P. 969, 78 CA. 598—People v. 
Spencer, 208 P. 380, 58 CA 197. 

Colo.—Stevens v. People, 51 P.2d 
1022, 97 Colo. 559—Starr v. People, 
63 P. 299, 28 Colo. 184. 

Ga.—Bell v. State, 138 S.E. 338, 164 
Ga. 292—Hicks v. State, 91 S.E. 57, 
146 Ga. 221. 

Idaho.—State v. Copenbarger, 16 P.2d 
383, 52 Idaho 441. 

Ill.—Hauser v. People, 71 N.E. 416, 
210 Ill. 253. 

Iowa.—State v. Nowells, 109 N.W. 
1016, 135 Iowa 53. 

Kan.—State v. King, 169 P. 557, 102 
Kan. 155—State v. Asbell, 46 P. 
770, 57 Kan. 398. 

Ky.—Mansfield v. Commonwealth, 
174 SW. 16, 163 Ky. 488. 

Md.—Newkirk v. State, 106 A 694, 
134 Md. 310. 

Mass.—Commonwealth v. Makar e- 
wicz, 132 N.E.2d 294, 333 Mass. 575. 

N.M.—State v. Stewart, 231 P. 692, 
30 N.M. 227. 

N.C.—State v. Hedgepeth, 51 S.E.2d 
914, 230 N.C. 33—State v. Phillips, 
46 S.E.2d 720, 228 N.C. 595—State 
v. Holland, 6 S.E.2d 217, 216 N.C. 
610—State v. McLamb, 166 S.E. 
507, 203 N.C. 442. 

N.D.—State v. Pusch, 46 N.W.2d 508, 
77 N.D. 860. 

Ohio.—State v. Farrell, App., 112 N. 
E.2d 408. 

Okl.—Cooper v. State, 67 P.2d 981, 
61 Okl.Cr. 318—Shepherd v. State, 
300 P. 421, 51 Okl.Cr. 209—Irby v. 
State, 197 P. 626, 18 Okl.Cr. 671. 

Tex.—Langford v. State, 63 S.W.2d 
1027, 124 Tex.Cr. 473—Carter v. 
State, 262 S.W. 79, 97 Tex.Cr. 508— 
Maddox v. State, 254 S.W. 800, 95 
Tex.Cr. 429—Gaines v. State, 251 
S.W. 245, 95 Tex.Cr. 368, petition 
dismissed Gaines v. State of Tex¬ 
as, 44 S.Ct. 132, 263 U.S. 728, 68 L. 
Ed. 528—Rodgers v. State, 245 S. 
W. 697, 93 Tex.Cr. 1—Mason v. 
State, 211 S.W. 593, 85 Tex.Cr. 254 
—Brown v. State, 169 S.W. 437, 74 
Tex.Cr. 356—Schauer v. State, Cr., 
60 S.W. 249—Wilson v. State, Cr., 
36 S.W. 587. 

Wash.—State v. McMurray, 286 F.2d 
684, 47 Wash.2d 128. 
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exactly the same, 17 - 5 although close approximation to the jury. 17 * 25 The extent of permissible similarity 

has been required, 17 * 1 ® and the similarity need extend in conditions and circumstances depends on the facts 

only to those conditions which govern or substan- peculiar to each case. 17 * 30 The equipment used has 

tially affect the result, or are essential thereto. 17 * 15 also been required to be identical or substantially 

The burden is on the party seeking to introduce similar. 17 * 35 

the evidence to show that the conditions are essen- Objections to evidence of experiments go to the 
tially similar, or substantially the same; 17 * 20 dis- weight of the evidence, rather than to its compe- 
similarity in conditions is a matter for argument tency. 18 


Wis.—Pollock v. State, 116 N.W. 851, 
136 Wis. 136. 

Evidence of experiments bald Inad¬ 
missible or properly excluded 

(1) Generally. 

U.S.—Ippolito v. U. S. f C.C.A.Ohio, 
108 F.2d 668 . 

Ala.—Neelley v. State, 74 So.2d 436, 
261 Ala. 290—Sherrill v. State, 35 
So. 129, 138 Ala. 3. 

Madden v. State, 112 So.2d 796, 
40 AlaApp. 271, certiorari denied 
112 So.2d 800, 269 Ala. 697—Spelce 
v. State, 103 So. 694, 20 AlaApp. 
412, certiorari denied Ex parte 
Spelce, 103 So. 705, 212 Ala. 559- 
Butler v. State, 77 So. 72, 16 Ala- 
App. 234. 

Cal.—People v. Roberts, 254 F.2d 501, 
40 C.2d 483—People v. McKenna, 
79 P.2d 1065, 11 C.2d 327—People 
v. Ely, 265 P. 818, 203 C. 628—Peo¬ 
ple v. Woon Tuck Wo, 52 P. 833, 
120 C. 294. 

People v. Sherman, 217 P.2d 715, 
97 CA.2d 245—People v. Parker, 40 
P.2d 836, 4 CA.2d 421—People v. 
Quon Foo, 206 P. 1028, 57 CA 237 
—People v. Wagner, 155 P. 649, 29 
CA 363—People v. Solani, 91 P. 
654, 6 CA. 103. 

Fla.—Blanco v. State, 7 So.2d 333, 
150 Fla. 98—Covington v. State, 
200 So. 531, 145 Fla. 680—McLen¬ 
don v. State, 105 So. 406, 90 Fla. 
272—Reid v. State, 66 So. 725, 68 
Fla. 105—Hisler v. State, 42 So. 
692, 52 Fla. SO—Lawrence v. State, 
34 So. 87, 45 Fla. 42. 

Ill.—People v. Willson, 81 NJE.2d 
485, 401 Ill. 68 . 

Ky.—Epperson v. Commonwealth, 13 
S.W.2d 247, 227 Ky. 404. 

La.—State v. Bass, 171 So. 829, 186 
La- 139—State v. Daleo, 154 So. 
437, 179 La. 516. 

Md—Hooker v. State, 56 A 390, 98 
Md. 145, 1 Ann.Cas. 644. 

Mass.—Commonwealth v. Piper, 120 
Mass. 185. 

Mich.—People v. Auerbach, 141 N.W. 
869, 176 Mich. 23, Ann.Cas.l915B 
557 —people v. Gotshall, 82 N.W. 
274, 123 Mich. 474—People v. 

Slack, 51 N.W. 533, 90 Mich. 448. 

Miss.—Done v. State, 32 So.2d 206, 
202 Miss. 418. 

Mo.—State v. Allison, 51 S.W.2d 51, 
330 Mo. 773, 85 AL.R. 471—State 
v. Bass, 157 S.W. 782, 251 Mo. 107. 

Mont.—State v. Keller, 246 P.2d 817, 
126 Mont 142, 


Neb.—Clarence v. State, 125 N.W. 
540, 86 Neb. 210. 

N.J.—State v. Harris, 124 A 602, 100 
N.J.Law 184, 1 N.J.Misc. 526. 
N.M.—State v. Ortiz, 180 P. 284, 25 
N.M. 229. 

N.T.—People v. Neupert, 179 N.T.S. 
941, 190 App.Div. 929—People v. 
Fiori, 108 N.Y.S. 416, 123 App.Div. 

174. 

Ohio.—State v. Sheppard, 128 N.E.2d 
504, 100 Ohio App. 399, appeal dis¬ 
missed 131 N.E.2d 837, 164 Ohio 
St. 428. 

Okl.—TIppit v. State, Cr., 332 P.2d 

222 . 

Pa.—Commonwealth v. Craven, 11 A 
2d 191, 138 Pa.Super. 436. 

Tex.—Roberts v. State, 35 S.W.2d 

175, 117 Tex.Cr. 418—Calvin v. 
State, 261 S.W. 584, 97 Tex.Cr. 257 
—Clancy v. State, 247 S.W. 865, 93 
Tex.Cr. 380, 27 A.L.R. 857—Dugan 
v. State, 216 S.W. 161, 86 Tex.Cr. 
130—Reagan v. State, 208 S.W. 523, 
84 Tex.Cr. 468—Morton v. State, 
Cr., 71 S.W. 281. 

Va.—Abdell v. Commonwealth, 2 S.E. 

2d 293, 173 Va. 458. 

W.Va.—State v. Newman, 182 S.E. 

728, 101 W.Va. 356. 

Wyo.—Lampitt v. State, 242 P. 812, 
34 Wyo. 247. 

(2) Court did not err in excluding 
such evidence in view of differences 
in conditions of time, persons, and 
other factors. 

Cal.—People v. Collier, 249 P.2d 72, 
113 CA.2d 861. 

(3) In murder prosecution with de¬ 
fense that accused had attended a 
radio broadcast at the time of the 
homicide, trial court did not err in 
admitting evidence of an experiment 
made by sheriff to show that accused 
might have been present for part of 
the broadcast and at the homicide, 
notwithstanding the experiment was 
in the daytime and accused’s drive 
was at night. 

Colo.—Hamby v. People, 128 P.2d 
993, 109 Colo. 572. 

17.5 Ala.—Nichols v. State, 100 So. 

2d 750, 267 Ala. 217. 

Cal.—People v. Freeman, 236 P.2d 
396, 107 CA.2d 44. 

Mont.—State v. Keller, 246 P.2d 817, 
126 Mont. 142. 

N.M.—State v. Stewart, 231 P. 692, 
30 N.M. 227. 

N.C.—State v. Phillips, 46 S.E.2d 720, 
228 N.C. 595. 


N.D.—State v. Pusch, 46 N.W.2d 508, 
77 N.D. 860. 

Ohio.—State v. Sheppard, 128 N.E.2d 
504, 100 Ohio App. 399, appeal dis¬ 
missed 131 N.E.2d 837, 164 Ohio 
St. 428—State v. Farrell, App., 112 
N.E.2d 408. 

Okl.—Cooper v. State, 67 P.2d 981, 61 
OkI.Cr. 318—Irby v. State, 197 P. 
526, 18 OkI.Cr. 671. 

Pa.—Commonwealth v. Craven, 11 A 
2d 191, 138 Pa.Super. 436. 

Tex.—Rodgers v. State, 245 S.W. 697, 
93 Tex.Cr. 1. 

Wyo.—Lampitt v. State, 242 P. 812, 
34 Wyo. 247. 

16 C.J. p 563 note 37 [a], 

17.10 Ohio.—State v. Sheppard, 128 
N.E.2d 504, 100 Ohio App. 399, ap¬ 
peal dismissed 131 N.E.2d 837, 164 
Ohio St. 428. 

17.15 Ala.—Madden v. State, 112 So. 
2d 796, 40 AlaApp. 271, certiorari 
denied 112 So.2d 800, 269 Ala. 697. 

Okl.—Tippit v. State, Cr., 332 P.2d 

222 . 

W.Va.—State v. Newman, 132 SJE. 
728, 101 W.Va. 356. 

Wyo.—Lampitt v. State, 242 P. 812, 
34 Wyo. 247. 

17.20 Ala.—Neelley v. State* 74 So. 
2d 436, 261 Ala. 290. 

Spelce v. State, 103 So. 694, 20 
AlaApp. 412, certiorari denied Ex 
parte Spelce, 103 So. 705, 212 Ala. 
559. 

Cal.—People v. Modell, 300 P.2d 204, 
143 CA.2d 724. 

17.25 Cal.—People v. Freeman, 236 
P.2d 396, 107 CA.2d 44. 

17.30 Minn.—State v. De Zeler, 41 
N.W.2d 313, 230 Minn. 39, 15 AL.R. 
2d 1137. 

N.C.—State v. Phillips, 46 SJE.2d 720, 
228 N.C. 595. 

17.35 Miss.—Done v. State, 32 So.2d 
206, 202 Miss. 418. 

Ohio.—State v. Sheppard, 128 N.E.2d 
504, 100 Ohio App. 399, appeal dis¬ 
missed 131 N.E.2d 837, 164 Ohio 
St. 428. 

Okl.—Tippit v. State, Cr., 832 P.2d 

222 . 

Automobiles of approximately same 
weight 

Cal.—People v. Crawford, 106 P.2d 
219, 41 C.A2d 198. 

18. Ala-—Nichols v. State, 100 So. 
2d 750, 267 Ala. 217. 

Cal.—People v. Phelan, 56 P. 424, 123 
C. 551. 
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As is said infra § 1134, whether or not evidence 
of experiments is admissible is, under the circum¬ 
stances of each case, a preliminary question for 
the court. The admission or exclusion of evidence 
of an experiment rests largely, or peculiarly, or 


primarily, in the discretion of the court, 19 in the 
light of all of the surrounding facts and circum¬ 
stances; 19 * 5 but evidence of this kind is not favored 
by the courts, and great caution should be exercised 
in receiving it. 20 The fact that experiments were 


People v. Halbert, 248 P. 969, 78 

C.A. 598—People v. Spencer, 208 P. 
3SO, 58 C.A. 197. 

D.C.—Morton v. IT. S., 147 F.2d 28, 
79 U.SjVpp.D.C. 329, certiorari de¬ 
nied 65 S.Ct. 1015, 324 U.S. 875, 89 
L.Ed. 1428. 

Ill.—Hauser v. People, 71 N.E. 416, 
210 Ill. 253. 

Miss.—Brown v. State, 169 So. 837, 
176 Miss. 448. 

Okl.—Irby v. State, 197 P. 526, 18 
Okl.Cr. 671. 

Or.—State v. Holbrook, 188 P. 947, 98 
Or. 43, rehearing denied 192 P. 640, 
98 Or. 43, second rehearing denied 
193 P. 434, 98 Or. 43. 

Want of exact similarity in the 
circumstances would not perforce 
exclude the evidence, but would go 
to its weight with the jury. 

N.C.—State v. Phillips, 46 S.E.2d 720, 
228 N.C. 595. 

Doss or destruction of sample after 
analysis 

Where evidence identified sample 
analyzed with articles seized, fact 
that sample was lost or destroyed 
after analysis did not prevent proof 
of such analysis, the loss or destruc¬ 
tion of sample going solely to the 
weight of the evidence. 

U.S.—U. S. v. Singer, I>.C.N.Y., 43 P. 
Supp. 863. 

19. U.S.—U. S. v. Fabric Garment 
Co., C.A.N.Y., 262 F.2d 631, certio¬ 
rari denied Berman v. U. S., 79 S. 
Ct. 1117, 359 U.S. 989, 3 L.Ed.2d 
978 and Fabric Garment Co. v. U. 
S., 79 S.Ct. 1117, 359 U.S. 989, 3 L. 
Ed.2d 978—American Tobacco Co. 
v. U. S., C.C.A.Ky., 147 F.2d 93, af¬ 
firmed 66 S.Ct. 1125, 328 U.S. 781, 
90 L.Ed. 1575. 

Ala.—Nichols v. State, 100 So.2d 750, 
267 Ala. 217. 

Madden v. State, 112 So. 2 d 796, 
40 Ala.App. 271, certiorari denied 
112 So.2d 800, 269 Ala. 697. 

Cal.—People v. Roberts, 254 P. 2 d 
501, 40 C.2d 483—People v. Ely, 265 
P. 818, 203 C. 628—People v. Levine, 
22 P. 969, 24 P. 631, 85 C. 39. 

People v. Skinner, 267 P.2d 875, 
123 C.A.2d 741—People v. Collier, 
249 P.2d 72, 113 C.A.2d 861—People 
v. Sherman, 217 P.2d 715, 97 C.A.2d 
245—People v. Glab, 59 P.2d 195, 15 
C~A.2d 120—People v. Parker, 40 P. 
2d 836, 4 C.A.2d 421. 

Colo.—Hamby v. People, 128 P.2d 993, 
109 Colo. 572—Starr v. People, 63 P. 
299, 28 Colo. 184. 

Ga.—West v. State, 37 S.E.2d 799, 200 
Ga. 566—Wynes v. State, 185 S.E. 


711, 182 Ga. 434—Bell v. State, 138 
S.E. 238, 164 Ga. 292. 

Randall v. State, 36 S.E.2d 450, 
73 Ga.App. 354, certiorari denied 
67 S.Ct. 72, 329 U.S. 749, 91 L.Ed. 
645—Bell v. State, 31 S.E.2d 109, 71 
Ga.App. 430. 

Ky.— Corpus Juris Secundum cited in 

Greenwell v. Commonwealth, 317 S. 
W.2d 859—Corpus Juris cited in 
Maxey v. Commonwealth, 74 S.W. 
2d 336, 338, 255 Ky. 330. 

Mass.—Commonwealth v. Makare- 
wicz, 132 N.E.2d 294, 333 Mass. 
575—Commonwealth v. Buxton, 91 
N.E. 128, 205 Mass. 49—Common¬ 
wealth v. Piper, 120 Mass. 185. 

Mich.—People v. Davis, 72 N.W.2d 
269, 343 Mich. 348. 

Miss.—Brown v. State, 169 So. 837, 
176 Miss. 448. 

Mont.—State v. Keller, 246 P.2d 817, 
126 Mont. 142. 

Neb.—Reizenstein v. State, 87 N.W.2d 
560, 165 Neb. 865, modified on oth¬ 
er grounds and rehearing denied 
89 N.W.2d 265, 166 Neb. 450. 

N.J.—State v. Harris, 124 A. 602, 100 
N.J.Law 184, 1 N.J.Mlsc. 526. 

N.C.—State v. Holland, 6 S.E.2d 217, 
216 N.C. 610. 

N.D.—Corpus Juris Secundum cited 
in State v. Pusch, 46 N.W.2d 508, 
522, 77 N.D. 860. 

Or.—State v. Sack, 300 P.2d 427, 21 
Or. 552, appeal dismissed and cer¬ 
tiorari denied Sack v. State of Ore- j 
gon, 77 S.Ct. 1048, 353 U.S. 962, 1 
L.Ed.2d 912—State v. Clark, 196 P. 
360, 99 Or. 629—Stlte v. Holbrook, 
188 P. 947, 98 Or. 43, rehearing de¬ 
nied 192 P. 640, 98 Or. 43, second 
rehearing denied 193 P. 434, 98 Or. 
43. 

Va.—Ferrell v. Commonwealth, 14 S. 

E.2d 293, 177 Va. 861. 

Wash.—State v. McMurray, 286 P.2d 
684, 47 Wash.2d 128. 

W.Va.—State v. Newman, 132 S.E. 
728, 101 W.Va. 356. 

16 C.J. p 563 note 39. 

Sound discretion 

Ariz.—State v. Polan, 278 P.2d 432, 78 
Ariz. 253. 

Cal.—People v. De Witt, 220 P.2d 
981, 98 C.A.2d 709—People v. Craw¬ 
ford, 106 P.2d 219, 41 C.A.2d 198. 

Mass.—Commonwealth v. Makare- 
wicz, 132 N.E.2d 294, 333 Mass. 575. 

Minn.—State v. De Zeler, 41 N.W.2d 
313, 230 Minn. 39, 15 A.L.R.2d 1137. 

Discretion held wisely exercised 

U.S.—U. S. v. Fabric Garment Co., C. 
A.N.Y., 262 F.2d 631, certiorari de¬ 
nied Berman v. U. S., 79 S.Ct. 1117, 
359 U.S. 989, 3 L.Ed.2d 978 and Fab- i 
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ric Garment Co. v. U. S., 79 S.Ct. 
1117, 359 U.S. 989, 3 L.Ed.2d 978. 
Discretion held not abused 
Ariz.—State v. Polan, 278 P.2d 432, 78 
Ariz. 253. 

Cal.—People v. Freeman, 236 P.2d 
396, 107 C.A.2d 44—People v. Sher¬ 
man, 217 P.2d 715, 97 C.A.2d 245- 
People v. Glab, 59 P.2d 195, 15 C.A. 
2 d 120 . 

Ga.—Wynes v. State, 185 S.E. 711, 182 
Ga. 434. 

Bell v. State, 31 S.E. 2 d 109, 71 
Ga.App. 430. 

Mass.—Commonwealth v. Noxon, 66 
N.E.2d 814, 319 Mass. 495—Com¬ 
monwealth v. Buxton, 91 N.E. 128, 
205 Mass. 49. 

Mich.—People v. Davis, 72 N.W.2d 
269, 343 Mich. 348. 

Minn.—State v. De Zeler, 41 N.W. 2 d 
313, 230 Minn. 39, 15 A.L.R.2d 1137. 
Miss.—Brown v. State, 169 So. 837, 
176 Miss. 448. 

Mo.—State v. Truster, 334 S.W. 2 d 
104. 

Mont.—State v. Keller, 246 P.2d 817, 
126 Mont. 142. 

Neb.—Reizenstein v. State, 87 N.W.2d 
560, 165 Neb. 865, modified on oth¬ 
er grounds and rehearing denied 
89 N.W.2d 265, 166 Neb. 450—Lillie 
v. State, 100 N.W. 316, 72 Neb. 228. 
Okl.—Shepherd v. State, 300 P. 421, 
51 Okl.Cr. 209. 

Or.—State v. Clark, 198 P. 360, 99 
Or. 629—State v. Holbrook, 188 P. 
947, 98 Or. 43, rehearing denied 
192 P. 640, 98 Or. 43, second rehear¬ 
ing denied 193 P. 434, 98 Or. 43. 
Wash.—State v. McMurray, 286 P. 2 d - 
684, 47 Wash.2d 128. 

19.5 Ky.—Greenwell v. Common¬ 
wealth, 317 S.W. 2 d 859. 

20 . Fla.—McLendon v. State, 105 So. 
406, 90 Fla. 272. 

Ky.— Corpus Juris Secundum cited in 
Greenwell v. Commonwealth, 317 ’ 
S.W.2d 859, 864—Epperson v. Com¬ 
monwealth, 13 S.W.2d 247, 227 Ky. 
404. 

Miss.—Brown v. State, 169 So. 837, 
176 Miss. 448. 

Mo.—State v. Allison, 51 S.W. 2 d 51, 
330 Mo. 773, 85 A.L.R. 471. 

16 C.J. p 564 note 40. 

Identity and condition of exhibits 
( 1 ) To admit testimony showing 
result of a test made on samples of 
beer and whisky allegedly sold by ac¬ 
cused without a license, it was neces¬ 
sary to satisfy the court not only of 
identity of exhibits as those pur¬ 
chased from accused, hut that they 
were in same condition when analyzed 
as when purchased. 
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made in the absence of, or without notice to, ac- in prosecutions for exceeding lawful speed is dis- 

cused goes merely to the weight of the evidence, cussed in Motor Vehicles § 647 b. 

and not to its admissibility. 21 Likewise, the fact 

that the experiments were made with the view of Blood tests . Evidence with respect to blood tests 
testifying does not affect their competency, but only ma 7 be held admissible; 22 ^ so, facts ascertained by 
the weight of the evidence. 22 chemical analysis of the blood of a human being or 

of a part of the human body may be stated by a 
The examination of experts as to experiments competent chemist, provided the thing analyzed is 

and the results thereof is discussed infra § 887; satisfactorily identified.*™ However, where the 

the admissibility of evidence of experiments in court circumstances m6ee which the test is made are such 

or under an order of court, infra § 967; evidence as to constitute it an unreasonable search and seizure, 

of experiments as impeaching evidence is treated in testimony with respect th eret0 may be held inad- 

Witnesses §§ 482, 527, and to corroborate an im- m i ss ible 22 - 15 

peached witness, in the same title § 648; and wheth¬ 
er jurors in criminal cases properly may perform Hypnosis . Evidence of answers given by accused 
experiments is discussed infra § 1370 of this Title, to questions asked while he was under hypnosis, 

Whether evidence of a post-mortem examination of offered by him to show his innocence, has been held 
the body of the deceased is admissible in homicide inadmissible. 22 * 20 
prosecutions is discussed in Homicide § 257, and the 

admissiblity in such prosecutions of testimony of Truth-teUing serum. Evidence obtained by ad- 
chemical analyses is also dealt with in the same ministering a so-called truth-telling serum to ac- 

section. The admissibility of evidence as to speed cused and then questioning him is inadmissible, 

while accused’s blood was type O, 
and that fresh blood spots of both 
types were found on accused’s cloth¬ 
ing shortly after the fatal stabbing 
of victim. 

TJ.S.—Kemp v. Government of Canal 
Zone, C.C.A.Canal Zone, 167 F.2d 
938. 

(2) Evidence that prosecuting wit¬ 
ness’ blood, and blood from her 
clothes, and blood on snow at scene 
of crime, were type ”0,” which was 
the type of blood on overcoat of one 
accused of rape, was admissible as 
corroborating prosecuting witness’ 
testimony identifying accused as her 
assailant, and would not be barred 
on ground that jury or court would 
attach too much importance to such 
scientific evidence. 

Md.—Shanks v. State, 45 A.2d 85, 185 
Md. 437, 163 A.L.R. 931. 

(3) Judicial notice of value of 
blood-grouping tests see supra 5 538. 

Statute authorizing use of blood 
tests in bastardy proceedings was 
not intended to establish universal 
rule of evidence, and was not ap¬ 
plicable in other classes of cases. 
Md.—Shanks v. State, supra. 

22.10 Md.—Corens v. State, 45 A-2d 
340, 185 Md. 561. 

22.15 Performance of scientific tests 
on penis 

D.C.—TJ. S. v. Townsend, D.C., 151 F. 
Supp. 378. 

Evidence wrongfully obtained see in¬ 
fra §§ 657(1)—657(35). 

22.20 N.D.—State v. Pusch, 46 N.W. 
2d 508, 77 N.D. 860. 
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Mo.—State v. Leonard, 182 S.W. 2 d 
548. 

(2) To admit testimony showing 
the result of a test made on gloves 
taken from accused, it was necessary 
to satisfy the court not only of the 
identity of the gloves examined as 
those taken from him, but that they 
were in the same condition when 
tested as when taken from him. 

Mo.—State v. Myers, 172 S.W.2d 946, 

351 Mo. 332. 

(3) Specimen slide of vaginal dis¬ 
charge held sufficiently identified. 
Va,—Kiracofe v. Commonwealth, 97 

S.B.2d 14, 198 Va. 833. 

Paraffin test 

(1) Paraffin test designed to reveal 
whether the person tested had with¬ 
in recent hours fired a gun has not 
gained that standing in scientific rec¬ 
ognition, or demonstrated that degree 
of reliability, to justify courts in 
approving its use in criminal cases. 
Colo.—Brooke v. People, 339 P.2d 993, 

139 Colo. 388. 

(2) Paraffin test to determine 
whether accused in a criminal prose¬ 
cution has recently fired a gun is 
not so inherently unreliable as to be 
inadmissible. 

Tex.—Henson v. State, 266 S.W.2d 
864, 159 Tex.Cr. 647. 

Testimony as to electroencephalo¬ 
graph tests held properly rejected. 
Wis.—State v. Carlson, 93 N.W.2d 
354, 5 Wis.2d 595. 

21 . Cal.—People v. Nelson, 265 P. 
366, 90 C.A. 27. 

D.C.— Corpus Juris Secundum cited 
la Goodall v. U. S., C.A.D.C., 180 F. 


2d 397, 402, 86 TJ.S.App.D.C. 148, 17 
A.L.R.2d 1070, certiorari denied 7r 
S.Ct. 1009, 339 TJ.S. 987, 94 L.Ed 
1339. 

Ga.—Tanner v. State, ISO S.E. 64, 
161 Ga. 193. 

Bell v. State, 31 S.E.2d 109, 71 
Ga.App. 430. 

Ill.—People v. Fisher, 172 N.E. 743 
340 IU. 216. 

Ky.— Corpus Juris Secundum cited 

in Greenwell v. Commonwealth, 
317 S.W. 859, 864. 

Md.—Corens v. State, 45 A.2d 340, 
185 Md. 561. 

Tex.—Stewart v.*State, 2 S.W.2d 440, 
108 Tex.Cr. 661. 

W.Va,—State v. Newman, 132 S.E 
728, 101 W.Va, 356. 

16 C.J. p 564 note 41. 

Statement of physical facts is not 
inadmissible because their existence 
was ascertained in absence of ac¬ 
cused. 

Cal.—People v. Nelson, 265 P. 366, 90 
C.A. 27. 

22 . Idaho.—State v. Copenbarger, 16 
P.2d 383, 52 Idaho 441. 

22.5 TJ.S.—Kemp v. Government of 
Canal Zone, C.CA^Canal Zone, 167 
F.2d 938. 

Md.—Shanks v. State, 45 A.2d 85, 185 
Md. 437, 163 A.L.R. 931. 

Blood tests: 

For intoxication see infra § 645 
(3). 

Paternity in or by order of court 
see infra S 967. 

Type of blood of victim or acoused 
( 1 ) In prosecution for murder, it 
was competent to show by blood 
tests that victim’s blood was type A, , 



22A C.J.S. 

whether for 23 or against 23 * 1 accused, because of the 
lack of scientific certainty or dependability of the 
results. 23 * 2 Another statement is that statements 
made by an accused while subject to “truth drugs” 
are inadmissible if offered to prove the truth of the 
matter asserted. 23 * 3 

Likewise, evidence obtained from a witness by the 
use of a truth-telling serum is inadmissible for pur¬ 
poses of restoring his credibility. 23 * 4 


CRIMINAL LAW §§ 645(l)-645<2) 

§ 645(2). -Lie Detector 

In the absence of a stipulation by the parties to the 
contrary, the results of a lie detector test, offered to show 
the guilt or Innocence of the accused, are generally held 
Inadmissible. 

It has been said that the lie detector is not ju¬ 
dicially recognized and that it is error to project 
its results into a criminal case. 23 * 20 So, the results 
of a lie detector, or polygraph, test, by which 
it is sought to show the guilt or innocence of ac¬ 
cused, are generally held inadmissible, 23 * 21 in the 


23, Ariz.—State v. Thomas, 285 P. 
2d 612, 79 Ariz. 158, certiorari de¬ 
nied 76 S.Ct. 326, 350 U.S. 950, 100 
L.Ed. 828. 

Cal.—People v. Jones, 343 P.25 577, 
52 C.2d 636, certiorari denied 80 
S.Ct. 364, 361 TJ.S. 926, 4 L.Ed.2d 
350. 

Ky.—Dugan v. Commonwealth, 333 
S.W.2d 755. 

Mo.—State v. Hudson, 289 S.W. 920. 
tf.M.—State v. Lindemuth, 243 P.2d 
325, 56 N.M. 257. 

N.Y.—People v. Ford, 107 N.E.2d 595, 
304 N.Y. 679. 

Okl.—Henderson v. State, 230 P.2d 
495, 94 Okl.Cr. 45, 23 A.L.R.2d 1292, 
certiorari denied 72 S.Ct. 234, 342 
TJ.S. 898, 96 L.Ed. 673. 

Pa.—Commonwealth v. Kuntz, 88 Pa. 
Dist. & Co. 524, 46 Berks Co. 135. 

Showing inadequate for admission 

Where truth serum tests were made 
on accused some three months after 
indictment and nearly five months be¬ 
fore he was tried, and record did not 
show drug that was used or quantity 
that was administered, nor was there 
any evidence with respect to value 
or reliability of test, results of test 
were properly excluded. 

Va.—Orange v. Commonwealth, 61 S. 
E.2d 267, 191 Va. 423. 

23.1 Cal.—People v. Jones, 343 P.2d 
577 , 52 C.2d 636, certiorari denied 
80 S.Ct. 364, 361 U.S. 926, 4 L.Ed. 
2 d 350. 

D.C.—Tyler v. U. S., 193 F.2d 24, 90 
TJ.S.App.D.C. 2, certiorari denied 72 
S.Ct. 639, 343 TJ.S. 908, 96 L.Ed. 
1326. 

23.2 Cal.—People v. Jones, 343 P.2d 
577, 52 C.2d 636, certiorari denied 
80 S.Ct 364, 361 U.S. 926, 4 L.Ed.2d 
350. 

Ky.—Dugan v. Commonwealth, 333 
S.W.2d 755. 

N.M.—State v. Lindemuth, 243 P.2d 
325, 56 N.M. 257. 

OkL—Henderson v. State, 230 P.2d 
495, 94 Okl.Cr. 45, 23 A.L.R.2d 1292, 
certiorari denied 72 S.Ct. 234, 342 
U.S. 898, 96 LJEd. 678. 

Pa.—Commonwealth v. Kuntz, 88 Pa. 
Dist. & Co. 524, 46 Berks Co. 135. 

23.3 Cal.—People v. Jones, 266 P.2d 
38, 42 C.2d 219. 


23.4 Fla.—Knight v. State, 97 So. 2 d 
115. 

23.20 Okl.—Leeks v. State, 245 P.2d 
764, 95 Okl.Cr. 326. 

23.21 U.S.—Marks v. U. S., C.A.N.M., 
260 F. 2 d 377, certiorari denied 79 
S.Ct 315, 358 U.S. 929, 3 L.Ed.2d 
302. 

U. S. ex rel. Szocki v. Cavell, D. 
C.Pa., 156 F.Supp. 79. 

Cal.—People v. Jones, 343 P.2d 577, 
52 C.2d 636, certiorari denied 80 
S.Ct 364, 361 U.S. 926, 4 L.Ed.Sd 
350—People v. Carter, 312 P.2d 665, 
48 C.2d 737. 

McCain v. Sheridan, 324 P. 2 d 
923, 160 C.A.2d 174—People v. Par- 
rella, 322 P.2d 83, 158 C.A.2d 140- 
People v. Spigno, 319 p.2d 458, 156 
C.A.2d 279—People v. Porter, 288 
P.2d 561, 136 CA-2d 461. 

Fla.—Kaminski v. State, 63 So.2d 
339. 

Kan.—State v. Lowry, 185 P.2d 147, 

163 Kan. 622. 

Me.—State v. Casale, 110 A.2d 588, 150 
Me. 310. 

Md.—Lusby v. State, 141 A.2d 893, 
217 Md. 191. 

Mich.—People v. Davis, 72 N.W. 2 d 
269, 343 Mich. 348—People v. Wel- 
ke, 68 N.W. 2 d 759, 342 Mich. 164- 
People v. Becker, 2 N.W.2d 503, 300 
Mich. 662, 139 A.L.R. 1171. 

Minn.—State v. Kolander, 52 N.W.2d 
458, 236 Minn. 209. 

Miss.—Hawkins v. State, 77 So. 2 d 
263, 222 Miss. 753. 

Mo.—State v. Stidham, 305 S.W. 2 d 
7. 

Neb.—Parker v. State, 83 N.W.2d 347, 

164 Neb. 614, certiorari denied 78 
S.Ct. 775, 356 U.S. 933, 2 L.Ed.2d 
763—Boeche v. State, 37 N.W.2d 
593, 151 Neb. 368. 

N.D.—State v. Pusch, 46 N.W.2d 508, 
77 N.D. 860, 

Okl.—Henderson v. State, 230 P.2d 
495, 94 Okl.Cr. 45, 23 A.L.R.2d 1292, 
certiorari denied 72 S.Ct 234, 342 
U.S. 898, 96 L.Ed. 673. 

Pa.—Commonwealth v. Saunders, 125 
A.2d 442, 386 Pa. 149. 

Commonwealth v. McKinley, 123 
A.2d 735, 181 Pa.Super. 610—Com¬ 
monwealth ex rel. Riccio v. Dll- 
worth, 115 A.2d 865, 179 Pa.Super. 
64. 


Commonwealth v. Ryder, Quar. 
Sess., 44 Del.Co. 89. 

Tex.—Davis v. State, 308 S.W.2d 880, 
165 Tex.Cr. 456—Stockwell v. State, 
301 S.W.2d 669, 164 Tex.Cr. 656— 
Peterson v. State, 247 S.W.2d 110, 
157 Tex.Cr. 255, rehearing denied 
248 S.W.2d 130, 157 Tex.Cr. 255. 

Va.—Lee v. Commonwealth, 105 S.H. 

2d 152, 200 Va. 233. 

Wis.—State v. Perlin, 68 N.W.2d 32, 
268 Wis. 529. 

Admission of testimony of expert 
witness as to results of lie detec¬ 
tor tests see Infra 5 887. 

Use of lie detector in, or by order of, 
court see infra 5 967. 

M A machine cannot he examined or 
cross-examined; its ‘testimony/ as 
interpreted by an expert, is, in that 
sense, the most glaring and blatant 
heresay.” 

U.S.—U. S. v. Stromberg, D.CJST.Y., 
179 F.Supp. 278, 280. 

Universal opinion of courts 
Me.—State v. Casale, 110 A.2d 588, 
150 Me. 310. 

Unquestioned and unanimous weight 
of authority and general rule 
Tenn.—Marable v. State, 313 S.W.2d 
451, 203 Tenn. 440. 

Results inadmissible for any pur¬ 
pose 

Okl.—Hayes v. State, Cr., 292 P. 2 d 
442. 

Result In form of aocusatory state¬ 
ment 

Result of lie detector test Is Inad¬ 
missible In first instance; and re¬ 
sult cannot be cloaked in raiment 
of an accusatory statement and then 
slipped into evidence. 

Cal.—People v. Aragon, 316 P. 2 d 370, 
154 C.A.2d 646—People v. Woch- 
nick, 219 P.2d 70, 98 C.A. 2 d 124, cer¬ 
tiorari denied Wochnick v. People 
of State of California, 72 S.Ct 179, 
342 U.S. 888 , 96 L.Ed. 666 . 

Lack of sufficient foundation 

(1) Generally. 

Mich.—People v. Davis, 72 N.W. 2 d 
269, 343 Mich. 348. 

(2) Admitting results of a Keeler 
polygraph lie detector test was error, 
where the operator was a clinical 
psychologist in employment of the 
state reformatory who had recelvod 
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absence of a stipulation by the parties to the con¬ 
trary, 23 - 22 because of the lack of scientific or rea¬ 
sonable certainty, dependability, or reliability of the 
results; 23 - 23 such results should not be admitted by 
the court before the accuracy and general scientific 
acceptance and standardization are shown. 23 - 24 
However, the identification of a witness as a poly¬ 
gram technician or examiner is not error in and of 
itself. 23 - 25 

§ 645(3). -Tests for Intoxication 

In order for evidence of the results of a test for in¬ 
toxication to be admissible in a criminal prosecution, the 
test must be made properly, by a qualified person, and 
In accordance with any statutory requirements. 

A test to determine the quantity of alcohol in 
the blood has been held not to declare the fact of 
intoxication, which is still to be determined from the 
testimony of experts interpreting the test. 23 * 40 The 
admission in evidence of a report of a chemical test 
of blood voluntarily submitted to by accused must be 
carefully safeguarded ; 23 - 4 l but it has been held that 
the officer administering the test to an arrested per¬ 


22A C.J.S. 

son need not inform him that the results may be 
used against him 23 - 42 Testimony describing the 
taking of a blood sample is a proper preliminary 
to the subsequent admission of the result of the 
analysis of the sample. 23 - 43 

Scientific disagreement as to whether intoxication 
can be determined by a breath test has been held to 
affect only the weight, and not the admissibility, 
of the evidence obtained by such test, 23 - 44 and the 
possibility of error in the operation of a drunkom- 
eter does not wholly deny the admissibility of its 
findings, but simply affects the weight thereof ; 23 * 45 
but under other authority, testimony as to the results 
of a test is inadmissible where the evidence does 
not establish the existence of a general scientific 
recognition of its accuracy. 23 - 46 The trier of facts 
has been said to be entitled to have a reasonable ex¬ 
planation of the workings of a new and strange 
device such as the drunkometer, before he is asked 
to accept testimony of a reading of its end-result 
as competent proof of a criminal act; 23 - 47 and 
until it can be said that, legally, the accuracy and 
reliability of the device have become established and 


some training- in the use of the poly¬ 
graph and had given some five hun¬ 
dred tests over a period of five years, 
but did not testify as to the degree 
of accuracy the polygraph can at¬ 
tain, the test conditions that must 
prevail to attain maximum accuracy, 
or to what extent the conditions 
of the test given to accused met the 
ideal standards. 

Ky.—Colbert v. Commonwealth, 306 
S.W.2d 82 5, 71 A.L.R.2d 442. 

Statements as self-serving declara¬ 
tions 

Any statements except admissions 
against Interest made by accused in 
lie detector examination would be 
clearly self-serving declarations and 
hence inadmissible. 

Cal.—People v. Porter, 288 P.2d 561, 
136 GA.2d 461. 

Informing jury of failure In test 

Prosecutor’s repeated, and success¬ 
ful, efforts to get before jury alleged 
fact that accused had "flunked” his 
test constituted error. 

Cal.—People v. Aragon, 316 P.2d 370, 
154 C.A.2d 646. 

23.22 Pa.—Commonwealth v. McKin¬ 
ley, 123 A.2d 735, 181 Pa.Super. 610. 

Commonwealth v. Ryder, Quar. 
Sess., 44 Del.Co. 89. 

An oral agreement to take the test 
and to be bound by the results, which 
agreement is not entered of record at 
the time it is made, is not a stipula¬ 
tion of full admissibility. 

Ky.—Colbert v. Commonwealth, 306 
S.W.2d 825, 71 A.LJl.2d 442. 


23.23 Cal.—People v. Aragon, 316 P. 
2d 370, 154 C.A.2d 646. 

Ky.—Colbert v. Commonwealth, 306 
S.W.2d 825, 71 A.L.R.2d 442. 

Mich.—People v. Davis, 72 N.W.2d 
269, 343 Mich. 348—People v. Beck¬ 
er, 2 N.W.2d 503, 300 Mich. 562, 139 
A.D.R. 1171. 

Minn—State v. Kolander, 52 N.W.2d 
458, 236 Minn. 209. 

Neb.—Parker v. State, 83 N.W.2d 347, 
164 Neb. 614, certiorari denied 78 
S.Ct. 775, 356 U.S. 933, 2 L.Ed.2d 
763—Boeche v. State, 37 N.W.2d 
593, 151 Neb. 368. 

N.D.—State v. Fusch, 46 N.W.2d 508, 
77 N.D. 860. 

Okl.—Hayes v. State, Cr., 292 P.2d 
442—Leeks v. State, 245 F.2d 764, 
95 Okl.Cr. 326—Henderson v. State, 
230 P.2d 495, 94 Okl.Cr. 45, 23 A.L. 
R.2d 1292, certiorari denied 72 S.Ct. 
234, 342 U.S, 898, 96 L.Ed. 673. 

Pa.—Commonwealth v. McKinley, 123 
A.2d 735, 181 Pa.Super. 610—Com¬ 
monwealth ex rel. Riccio v. Dil- 
worth, 115 A.2d 865, 179 Pa.Super. 
64. 

Va.—Lee v. Commonwealth, 105 S.E. 
2d 152, 200 Va. 233. 

“These tests do not scientifically 
prove the truth or falsity of the an¬ 
swers given during such tests.” 

Cal.—People v. Jones, 343 P.2d 577, 
578, 52 C.2d 636, certiorari denied 
80 S.Ct. 364, 361 U.S. 926, 4 L.Ed. 
2d 350. 

23.24 Mich.—People v. Davis, 72 
N.W.2d 269, 343 Mich. 348—People 
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f v. Becker, 2 N.W.2d 503, 300 Mich. 

562, 139 A.L.R. 1171. 

Pa.—Commonwealth ex rel. Riccio 
v. Dilworth, 115 A.2d 865, 179 Pa. 
Super. 64. 

23.25 Ill.—People v. Sammons, 161 
N.E.2d 322, 17 I11.2d 316. 

23.40 Cal.—People v. Conterno, 339 
P-2d 968, 170 C.A.2d Supp. 817. 

Computation not conclusive 

Computation of per centum of al¬ 
cohol in accused’s blood by qualified 
operator of a drunkometer is not 
conclusive, but merely constitutes ad¬ 
missible evidence to be weighed by 
trier of facts along with other evi¬ 
dence which is logically relevant. 
N.J.—State v. Damoorgian, 146 A.2d 
550, 53 N.J.Super. 108. 

23.41 Ohio.—State v. Regedanz, Com. 
PI., 120 N.E.2d 480. 

23.42 Cal.—People v. Conterno, 339 
P.2d 968, 170 C.A.2d Supp. 817. 

23.43 Me.—State v. Libby, 133 A.2d: 
877, 153 Me. 1. 

23.44 Ariz.—State v. Olivas, 267 P- 
2d 893, 77 Ariz. 118. 

Tex.—McKay v. State, 235 S.W.2d 
173, 155 Tex.Cr. 416. 

23.45 N.J.—State v. Damoorgian, 146 
A.2d 550, 53 N.J.Super. 108. 

23.46 Mich.—People v. Morse, 38 N. 
W.2d 322, 325 Mich. 270. 

23.47 N.T.—People v. Davidson, 152: 
N.Y.S.2d 762, 5 Misc.2d 699. 
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recognized, a reasonable and proper foundation for 
the use of its proof must be furnished. 23 * 48 

For the results to be admissible in evidence, the 


test must be conducted properly 23 - 43 and pursuant 
to the provisions of the governing statute; 23 - 50 and 
where the language of the statute is clear and unam- 


23.48 N.Y.—People v. Davidson, su¬ 
pra. 

Proper foundation held not laid 
K’.Y.—People v. Davidson, supra. 

23.49 Ariz.—State v. Olivas, 267 P. 

2d 893, 77 Ariz. 118. 

Test lield properly conducted 
Ariz.—State v. Olivas, supra. 

Tracing 1 or identifying* specimen or 
sample 

(1) One of most important prereq¬ 
uisites' for admission of results of 
chemical tests for intoxication Is 
that specimen analyzed shall be 
traced to accused, and state is re¬ 
quired to establish essential links in 
chain of evidence relied on to iden¬ 
tify blood analyzed as being blood 
taken from accused. 

N.H.—State v. Keenstierna, 140 A.2d 

572, 101 N.H. 286. 

(2) Testimony of doctor that blood 
sample was taken from accused and 
testimony by police official that he 
received communication from state 
department of health relating to lab¬ 
oratory analysis of sample of blood 
said to represent that of accused did 
not adequately Identify sample tak¬ 
en from accused and trace it to anal¬ 
ysis made by state department of 
health. 

N.H.—State v. Reenstierna, supra. 

(3) Specimen of blood withdrawn 
from accused was properly identified 
where police officer testified that he 
was present at time the blood was 
withdrawn and that he received the 
tube from the doctor, even though 
the doctor was not offered as a wit¬ 
ness. 

Tex.—Mora v. State, 263 S.W.2d 787, 

159 Tex.Cr. 321. 

(4) Testimony of police officer 
identifying vial of specimen of ac¬ 
cused’s blood as the one he had held 
while physician had removed speci¬ 
men and had sealed and placed vial 
in locked box, and testimony of chem¬ 
ist identifying vial as the one he had 
taken from locked box and had ana¬ 
lyzed blood specimen to determine al¬ 
coholic content, was sufficient to 
trace and identify blood specimen. 
Tex.—McCreary v. State, 307 S.W.2d 

948, 165 Tex.Cr. 436. 

(5) Testimony of toxicologist for 
city and county that specimen ob¬ 
tained by intoximeter test was de¬ 
livered to his office by a member of 
city police department in sealed con¬ 
tainer bearing accused’s name and 
date test was given, sufficiently Iden¬ 
tified test to render testimony of 
toxicologist as to analysis and re¬ 
sult of test admissible, although tox¬ 
icologist did not give the test. 


Tex.—Mozley v. State, 290 S.\V.2d 
518, 163 Tex.Cr, 250. 

(6) Testimony of officer that he 
placed sealed bottle, which was Iden¬ 
tified as containing specimen of ac¬ 
cused’s blood in refrigerator in lab¬ 
oratory on March 13, and testimony 
of medical witness that he removed 
the bottle from refrigerator on fol¬ 
lowing day, made sufficient showing 
of chain of custody of specimen to 
permit medical witness to testify as 
to result of blood test. 

Tex.—Piester v. State, 277 S.W.2d 
723, 161 Tex.Cr, 436. 

(7) Sufficient foundation held: 
shown for admission in evidence of 
result of test of blood as that of ac¬ 
cused. 

Mo.—State v. Kelton, 299 S.W.2d 
493. 

Neb.—Schacht v. State, 50 N.W.2d 
78, 154 Neb. 858. 

Tex.—Ritchie v. State, 296 S.W.2d 
551, 164 Tex.Cr. 38—Gilderbloom v. 
State, 272 S.W.2d 106, 160 Tex.Cr. 
471—McAllister v. State, 261 S.W. 
2d 332, 159 Tex.Cr. 57—Herriage v. 
State, 255 S.W.2d 516, 158 Tex.Cr. 
362—Abrego v. State, 248 S.W.2d 
490, 157 Tex.Cr. 264. 

(8) Proper foundation held not 
laid. 

Me.—State v. Gagnon, 121 A.2d 345, 
151 Me. 501. 

(9) Necessity of laying foundation 
generally see supra § 641. 

(10) Evidence on identity of blood 
sample held not to establish beyond 
a reasonable doubt that blood ana¬ 
lyzed for alcoholic content was the 
blood of accused. 

Va.—Rodgers v. Commonwealth, 90 
S.E.2d 257, 197 Va. 527. 

23.50 N.Y.—People v. McConnell, 
192 N.Y.S.2d 177, 19 Misc.2d 1050. 
Statute* held limited to criminal oases 
Va.—Russell v. Hammond, 106 S.E.2d 
626, 200 Va. 600. 

Evidence held sufficient 

(1) To establish that chemical 
test had been administered in ac¬ 
cordance with statutory provisions. 
N.Y.—People v. Vogler, 166 N.Y.S.2d 

268, 6 Misc.2d 226. 

(2) To warrant conclusion that 
blood sample produced at trial had 
been in proper custody, that blood 
test was an approved scientific test, 
and that testing Instrument was ac¬ 
curate. 

N.Y.—People v. Herman, 166 N.Y.S. 
2d 131, 8 Misc.2d 991. 

Standard operating procedure must 
be followed. 

N.Y.—People v. Ward, 178 N.Y.S.2d 
708, 14 Misc.2d 518. 
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Failure to comply with minimum 
legal safeguards set up by statute 
renders evidence inadmissible. 

N.Y.—People v. Maxwell, 188 N.Y.S. 

2d 692, 18 Mlsc.2d 1004. 

Time of taking specimen 

(1) Statutes with respect to ad¬ 
mission of evidence of alcohol in ac¬ 
cused’s blood, in prosecution for op¬ 
erating motor vehicle while intoxi¬ 
cated, and with respect to the sub¬ 
mission of the motorist to "chemi¬ 
cal tests” to determine intoxication 
do not mean that the sample from 
which the evidence of intoxication 
is obtained may be taken within two 
hours of the time when the alleged 
offense occurred rather than from 
the time of accused’s arrest. 

N.Y.—People v. Dietz, 153 N.Y.S.2d 

147, 5 Misc.2d 517. 

(2) Admission Into evidence of re¬ 
sult of blood test was error where 
there was no proof that blood tested 
was taken from accused within two 
hours after arrest and no one from 
institution wherein test was made 
testified as to custody or authentic¬ 
ity of report. 

N.Y.—People on Information of 

Bruckner v. Wyner, 142 N.Y.S.2d 

393, 207 Misc. 673. 

(3) Admission of medical testimo¬ 
ny as to result of urinalysis of speci¬ 
men taken more than thirteen hours 
before arrest of accused was con¬ 
trary to statute providing that such 
specimen must be taken within two 
hours of arrest, notwithstanding 
specimen was taken about one hour 
after commission of alleged offense. 
Wis.—State v. Resler, 55 N.W.2d 35, 

262 Wis. 285. 

Chain of possession of sample 

(1) Where material evidence for a 
conviction is the alcoholic content of 
a blood or urine specimen, it is es¬ 
sential to show the chain of posses¬ 
sion of sample and the unchanged 
condition of container from time it 
was taken from accused until it was 
delivered to chemist. 

N.Y.—People v. Lesinski, 171 N.Y.S. 

2d 339, 10 Misc.2d 254—People on 

Information of Buckhout v. Sansa- 

lone, 146 N.Y.S.2d 359, 208 Misc. 

491. 

(2) Blood specimens to be used as 
evidence should be handled with the 
greatest of care, and all persons who 
handle the specimen should be ready 
to identify it and testify as to Its 
custody and unchanged condition; 
and where there was a missing link 
in chain of identification of the evi¬ 
dence, testimony of chemist showing 
content of specimen could not be al- 

I lowed in evidence. 



§ 645(3) CRIMINAL LAW 

biguous, no judicial rule of construction is permis¬ 
sible. 23 - 51 Such a statute has been held to be in 
the nature of a criminal statute, so that it must be 
strictly construed against the state; 23 - 52 but under 
other authority such a statute is procedural and 
remedial in nature, relating to the promotion of the 
public safety and providing safeguards for an ac¬ 
cused, and is to be construed liberally so as to avoid 
the mischief and advance the remedy of the evils 
sought to be suppressed. 23 - 53 

The prosecution has the burden of proving that 
the test was correctly administered in the particular 
case; 23 - 64 so, where the prosecution offers the test 
results in evidence, it should prove that the operator 
of the apparatus had been certified, that the ap- 
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paratus was in proper working order, and that the 
chemicals used were in proper condition; 23 - 55 but 
it is not necessary that the operator be a scien¬ 
tist, 23 * 56 although he must be properly qualified. 23 - 6 ? 
It is for the trial court to determine, on the basis 
of the evidence before it, whether the operator was 
qualified by training or experience, and whether the 
apparatus was operated properly when accused was 
given the test. 23 - 58 

A chemical test to determine intoxication has 
been said to be considered a reliable scientific meth¬ 
od, the validity of which is not open to serious ob¬ 
jection. 23 - 59 The accuracy of blood tests for the 
purpose of determining intoxication has been recog¬ 
nized by the courts, 23 * 60 and the result of blood tests 


N.Y.—People on Information of 
Buckhout v. Sansalone, supra. 

23.51 Wis.—State v. Rosier, 55 N. 
W.2d 35, 262 Wis. 285. 

23.52 Wis.—State v. Resler, supra. 

23.53 Va.—Bowman v. Common¬ 

wealth, 112 S.E.2d 887, 201 Va. 656. 

Admissibility despite aoncompliance 
with statute 

Where accused, injured in accident, 
was taken to hospital, but not placed 
under arrest, and was informed by 
officer that he would be charged with 
driving while under influence of in¬ 
toxicants and that he had a right to 
have a chemical analysis of his blood 
made, and accused demanded that 
such a determination be made, chem¬ 
ical analysis was admissible over his 
objection, notwithstanding it had not 
been taken in accordance with stat¬ 
ute providing that an analysis may 
be made at the request of accused 
within two hours of his arrest. 

Va.—Bowman v. Commonwealth, su¬ 
pra. 

23.54 N.H.—State v. Reenstieraa, 
140 A.2d 572, 101 N.H. 286. 

N.J.—State v. Damoorgian, 146 A.2d 
550, 53 N.J.Super. 108. 

23.55 N.J.—State v. Greul, 157 A.2d 
44, 50 N.J.Super. 34. 

Other statements of requirements 

(1) Competent proof should be of¬ 
fered that device used to make test 
is a proper one and was in good and 
accurate order at time it was used. 
Tenn.—Fortune v. State, 277 S.W.2d 

381, 197 Tenn. 691. 

(2) To render admissible evidence 
on result of drunkometer test, it 
must be shown that drunkometer had 
been periodically inspected, that it 
was in good working order, that 
chemicals used for the test were of 
proper strength, that person admin¬ 
istering the test had been trained 
and qualified to conduct it, and that 
it was given in the manner pre¬ 
scribed. 


N.J.—State v. Damoorgian, 146 A2d 
550, 53 N.J.Super. 108. j 

(3) Three essentials to admissibil¬ 
ity of evidence on the result of a 
drunkometer test are proof that 
chemicals were compounded to prop¬ 
er percentage for use in the ma¬ 
chine, proof that operator and ma¬ 
chines were under periodic supervi¬ 
sion of one who had an understand¬ 
ing of the scientific theory of the 
machine, and proof by a witness who 
was qualified to calculate and tr&ns- | 
late the reading of the machine into 
the percentage of alcohol in the 
blood. 

N.J.—State v. Brezina, 133 A-2d 366, 
45 N.J.Super. 596. 

Testing and compounding of chemi¬ 
cals 

Where there was no evidence in¬ 
troduced by the state to prove that 
chemicals used in a machine when 
accused was given a drunkometer 
test were tested or even compound¬ 
ed to the proper percentage for use 
in the machine on the date of the 
test, results of such test could noi 
be considered in determining his 
guilt or innocence. 

N.J.—State v. Brezina, supra. 

Testimony held Improper 

Testimony of police officer as to 
result of breath alcohol test was im¬ 
proper where there was no proof 
that chemicals used in machine used 
for test were compounded to proper 
percentage or that officer and ma¬ 
chine were under periodic supervi¬ 
sion of one who understood scientific 
theory of machine. 

Tex.—Hill v. State, 256 S.W.2d 93, 
158 Tex.Cr. 313. 

23.56 N.J.—State v. Greul, 157 A.2d 
44, 59 N.J.Super. 34. 

Hatnre of qualification 

To render admissible evidence on 
result of drunkometer test, it is not 
necessary that operator of drunkom¬ 
eter, or the person preparing the 
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chemical compounds or inspecting 
| . college graduate 

| with degree of bachelor of science 
and have majored in chemistry, but 
it is sufficient that operator be cer¬ 
tified as such after receiving a course 
of training in its operation by state 
police, and a person through training, 
education, experience, reading, and 
research can qualify as a person who 
can compound the chemicals used in 
the machine, conduct examinations 
of it, and understand the scientific 
theory thereof. 

N.J.—State v. Damoorgian, 146 A.2d 
550, 53 N.J.Super. 108. 

23.57 N.Y.—People v. Davidson, 152 
N.Y.S.2d 762, 5 Misc.2d 699. 

Expert; “alcometer” 

General rule governing use of sci¬ 
entific instruments which prescribes 
that results of scientific tests should 
not be admissible in evidence unless 
conducted by one who is an expert in 
the particular branch of science con¬ 
cerned is applicable to results of so- 
called breath tests conducted by in¬ 
strument known as “alcometer.” 
R.I.—State v. Gregoire, 148 A.2d 751. 

Witness held not qualified 
Tenn.—Fortune v. State, 277 SW.2d 
381, 197 Tenn. 691. 

23.58 N.H.—State v. Roberts, 158 A. 
2d 458, 102 N.H. 414. 

23.59 N.H.—State v. Reenstierna, 
140 A.2d 572, 101 N.H. 286. 

Statute permitting introduction of 
evidence of test held constitutional 
N.Y.—People v. Coppock, 133 N.Y.S. 
2d 174, 206 Misc. 89. 

23.60 Cal.—Application of Newbern, 
1 Cal.Rptr. 80, 175 OA.2d 862. 

Keise’s test 

Testimony as to results of Heise's 
test to determine alcoholic content of 
blood sample was admissible over 
objection that such test was unrelia¬ 
ble. 

Iowa.—State v. Koenig, 36 N.W.2d 
765, 240 Iowa 592. 
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or analysis has been held competent evidence on the 
question of intoxication. 23 - 61 

Evidence has been held admissible, in most cases 
with reference to accused’s consent to the test, as 
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to the results of tests variously referred to as an 
alcometer test, 23 - 63 a breath test, 23 - 63 a breathilizer 
test, 23 - 64 a drunkometer test, 23 - 65 or an intoximeter 
test, 23 - 66 and also referred to in some proceedings 


23.61 Cal.—People v. Duroncelay, 
312 P.2d 690, 48 C.2d 766. 

Colo.—McRae v. People, 286 P.2d 618, 

131 Colo. 281. 

Idaho.—State v. Webb, 279 P.2d 634, 
76 Idaho 162. 

Iowa.—State v. Koenig, 36 N.W.2d 
765, 240 Iowa 592. 

Mont.—State v. Haley, 318 P.2d 1084, 

132 Mont. 366. 

Neb.—Rimpley v. State, 98 N.W.2d 
868, 169 Neb. 171—Hoffman v. 

State, 70 N.W.2d 314, 160 Neb. 375 
—Vore v. State, 63 N.W.2d 141, 158 
N«&>. 222. 

N.J.—State v. Alexander, 83 A.2d 441, 
7 N.J. 585. 

N.Y.—People v. Ward, 120 N.E.2d 
211, 307 N.Y. 73. 

People v. Manning, 184 N.Y.S.2d 
240, 7 A.D.2d 1008. 

Pa.—Commonwealth v. Fetzner, 12 
Pa.Dist. & Co.2d 180, 40 Erie Co. 
247. 

Tex.—Monett v. State, Cr., 323 S.W. 
2d 456—Owens v. State, 301 S.W.2d 
653, 164 Tex.Cr. 613—Ritchie v. 
State, 296 S.W.2d 551, 164 Tex.Cr. 
38—Marx v. State, 277 S.W.2d 914, 
161 Tex.Cr. 401—Mora v. State, 263 
S.W.2d 787, 159 Tex.Cr. 321—Bry¬ 
ant v. State, 261 S.W.2d 728, 159 
Tex.Cr. 98—Herriage v. State, 255 
S.W.2d 516, 158 Tex.Cr. 362—San- 
del v. State, 253 S.W.2d 283, 158 
Tex.Cr. 101—Greiner v. State, 249 
S.W.2d 601, 157 Tex.Cr. 479. 

Vt.—State v. Pierce, 141 A.2d 419, 
120 Vt. 373. 

Va.—Bowman v. Commonwealth, 112 
S.E.2d 887, 201 Va. 656. 

W.Va.—State v. Michael, 87 S.E.2d 
595, 141 W.Va. 1. 

Time of giving test 

Testimony concerning results of 
blood alcohol test given two hours 
after accident was admissible with¬ 
out necessity of other testimony as 
to sobriety of accused. 

Cal.—People v. Markham, 314 P.2d 
217, 153 OA.2d 260. 

Failure to call attending physlolaa 
as witness 

Admission of state's evidence of 
highway patrolman's taking of blood 
test showing accused's intoxication 
at time of collision, without calling 
attending physician as witness, was 
not fundamental error. 

Tex.—Spell v. State, 298 S.W.2d 814, 
164 Tex.Cr. 315. 

Degree of alcohol concentration 
Evidence that specimen of ac¬ 
cused's blood showed only 0.11% 
ethyl alcohol concentration was 
properly admitted in evidence for ju¬ 
ry's consideration, although law pro- 
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vides that evidence of presence of 
more than 0.05% and less than 

0.15% by weight of alcohol in ac¬ 
cused’s blood is relevant evidence, 
but is not to be given prlma facie 
effect in indicating whether he was 
intoxicated. 

N.Y.—People v. Pullman, 148 N.Y.S. 

2d 258, 3 Misc.2d 188. 

Test for reducing substances 
Where reducing compounds, other 
than ethyl alcohol, if present at all 
would have had no appreciable ef¬ 
fect on results of blood test, result 
of quantitative chemical analysis of 
blood sample, tested for reducing 
substances rather than specifically 
for alcohol, was proper evidence to 
show alcohol content of blood. 

Kan.—State v. Bailey, 339 P.2d 45, 
184 Kan. 704. 

23.62 Kan.—City of Wichita v. Sho- 
walter, 341 P.2d 1001, 185 Kan. 181. 

23.63 Okl.—McDaniel v. State, 245 

P.2d 771, 95 Okl.Cr. 311. 

Tex.—McKay v. State, 235 S.W.2d 
173, 156 Tex.Cr. 416—Guenther v. 
State, 221 S.W.2d 780, 153 Tex.Cr. 
519. 

Harger breath test 

(1) Generally. 

Okl.—Parris v. State, Cr„ 300 P.2d 
687. 

(2) Fact that Harger breath test 
was given more than an hour after 
collision could not affect admissibil¬ 
ity of results of the test in prosecu¬ 
tion for driving while intoxicated, 
accused having consumed no alcohol 
after the accident. 

Tex.—Davis v. State, 310 S.W.2d 73, 
165 Tex.Cr. 622, certiorari denied 
Davis v. State of Texas, 78 S.Ct. 
1366, 357 U.S. 923, 2 L.Ed.2d 1367. 
Test held not too remote in point of 
time 

Okl.—Toms v. State, 239 P.2d 812, 95 
Okl.Cr. 60. 

23.64 Ill.—People v. Gamier, 156 N. 
E.2d 613, 20 IllA.pp.2d 492. 

23.65 Ariz.—State v. Berg, 259 P.2d 
261, 76 Ariz. 96. 

Ind.—Stevens v. State, 158 N.E.2d 
784—Alldredge v. State, 156 N.E.2d 
888—Ray v. State, 120 N.E.2d 176, 
233 Ind. 495, rehearing denied 121 
N.E.2d 732, 233 Ind. 495. 

N.Y.—People v. Davidson, 152 N.Y.S. 
2d 762, 5 Misc.2d 699—People v. 
Kovacik, 128 N.Y.S.2d 492, 205 

Misc. 275. 

Okl.—Logan v. State, Cr., 269 P.2d 
380—Lombness v. State, 243 P.2d 
389, 95 Okl.Cr. 214. 

Pa.—Commonwealth v. Mummert, 
133 A.2d 301, 183 Pa.Super. 638, 
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certiorari denied Mummert v. 
Commonwealth of Pennsylvania, 78 
S.Ct. 782, 356 TJ.S. 939, 2 L.Ed.2d 
814. 

Tex.—Ward v. State, Cr., 335 S.W.2d 
839—Tealer v. State, 296 S.W.2d 
260, 163 Tex.Cr. 629. 

Drunkometer held accurate and reli¬ 
able device 

N.Y.—People v. Coppock, 133 N.Y.S. 

2d 174, 206 Misc. 89. 

Evidence admitted to corroborate 
opinion of state troopers 
N.J.—State v. Damoorgian, 146 A.2d 
550, 53 N.J.Super. 108. 

Time of taking test 

(1) Fact that drunkometer test 
was taken approximately thirty min¬ 
utes after accused’s arrest for driv¬ 
ing while intoxicated and that the 
expert witness who gave test could 
not say what it would have shown 
at exact time accused was discovered 
driving did not render evidence of 
test inadmissible, in view of fact 
that accused testified that what he 
had to drink was taken a consider¬ 
able time prior to his arrest, and 
that he had benefit of thirty-minute 
sobering period, which delay would 
appear to be to his advantage. 

Ariz.—State v. Olivas, 267 P.2d 893, 

77 Ariz. 118. 

(2) Evidence of a drunkometer 
test made of accused three hours 
after the collision was admissible 
where there was proof that he did 
no further drinking during the three- 
hour interval. 

Ark.—Stacy v. State, 306 S.W.2d 852, 
228 Ark. 260. 

(3) Fact that accused had not 
been taken before examining magis¬ 
trate when drunkometer test was 
given him shortly after his arrest 
did not preclude admission of evi¬ 
dence obtained in test. 

Ind.—Willennar v. State, 91 NJEJ.2d 
178, 228 Ind. 248. 

23.66 Cal.—People v. Kiss, 269 P.2d 
924, 125 CA.2d 138. 

People v. Contemo, 339 P.2d 968, 
170 C.A2d Supp. 817. 

Okl.—Hinkefent v. State, Cr„ 267 P. 
2d 617. 

Pa.—Commonwealth v. Hartman, 115 
A.2d 820, 179 Pa.Super. 134, re¬ 
versed on other grounds 119 A.2d 
211, 383 Pa. 461. 

Use of formula 

Where chemist and biologist quali¬ 
fies as expert, has had long experi¬ 
ence in preparation of Intoximeter 
kits for testing breath for alcohol, 
prepares the one involved, and in the 
process determines the amount of al- 
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as a so-called physical reaction test. 23 * 67 

On the other hand, evidence of the results of a 
drunkometer test has been held not competent where 
the witness is unable tp calculate and translate for 
the jury the reading from the machine in terms of 
the alcoholic content of the blood, 23 * 68 and the ad¬ 
mission of evidence of the results of an alcometer 
test has been held erroneous where it is not shown 
that the test was conducted by a qualified person. 23 * 69 
Likewise, the admission of the testimony of a pa¬ 
trolman that he knew that accused was intoxicated 
according to the blood test taken has been held 


erroneous; 23 * 70 and under other circumstances also 
evidence with respect to a test for intoxication has 
been held incompetent. 23 * 71 

Urinalysis . The trial court is authorized, in the 
exercise of its discretion, to admit evidence as to the 
result of urinalysis, as bearing on the question 
whether accused was intoxicated. 28 * 72 

Consent or objection of accused . Under some 
authorities, evidence of accused’s intoxication based 
on an intoxication test is admissible where the test 
was made with the consent, or permission, 23 * 73 or at 


cohol in grams in total sample, the 
formula may be used to multiply by 
the amount of alcohol found in the 
breath to determine the amount in 
the blood stream, where the scientist 
making the test testifies that he has 
confirmed in his own mind the ac¬ 
curacy of the formula and that It 
works. 

Okl.—Bryant v. State, Cr., 302 P.2d 
787. 

23.67 Ind.—Alldredge v. State, 156 
N.E.2d 888. 

23.68 Tenn.—Fortune v. State, 277 
S.W.2d 381, 197 Tenn. 691. 

23.69 R.L—State v. Gregoire, 148 A. 
2d 751. 

23.70 Mo.—State v. Burchett, 302 S. 
W.2d 9. 

23.71 Failure to show what test 
means 

Where the only witness in a prose¬ 
cution for the offense was an officer 
who did not see accused during the 
time in question, officer was not 
present during taking of a blood test 
and failed to show what test meant, 
and the court itself had no evidence 
before it as to what results of test 
meant, testimony by officer that spec¬ 
imen of blood tested 16. was not 
competent. 

Ohio.—City of Columbus v. Glover, 
Com.Pl., 138 N.E.2d 32. 

23.72 N.Y.—Bowey v. State, 93 N.Y. 
S.2d 560, 197 Misc. 302. 

Tex.—Lopez v. State, 225 S.W.2d 852, 
154 Tex.Cr. 227. 

4, A suspect's sample of urine 
shown to have been taken at a time 
reasonably soon after the incident 
complained of, subjected to a test 
having general scientific recognition, 
with results correlated to the prob¬ 
able blood alcohol concentration at 
the time of the violation charged, is 
properly admissible as bearing upon 
the issue of intoxication. Should the 
figure thus obtained and interpreted 
be misleading as to any particular 
individual’s condition, because of ab¬ 
normality of the person or the cir¬ 
cumstances, these likewise are prop¬ 
erly matters of defense, going to the 
weight to be given the evidence, but 


not, as argued, grounds for its com¬ 
plete exclusion.” 

Mich.—People v. Miller, 98 N.W.2d 
524, 527, 357 Mich. 400. 

Consent of accused 
Testimony of witnesses that ac¬ 
cused voluntarily consented to the 
taking of a sample of his urine at 
police station rendered admissible 
testimony of doctor as to results of 
analysis of sample, If it was neces¬ 
sary that the sample be voluntarily 
given. 

Iowa.—State v. Slater, 48 N.W.2d 
877, 242 Iowa 958. 

Identity and condition of specimen 
Government must prove that urine 
specimen taken from accused and the 
specimen analyzed by chemists and 
reported on in court were the same 
and were in substantially the same 
condition when tested as when taken. 
D.C.—Novak v. District of Columbia, 
Mun.App., 49 A.2d 88, reversed on 
other grounds 160 F.2d 588, 82 U.S. 
App.D.C. 95. 

Test held not too remote in point of 
time 

Okl.—Toms v. State, 239 P.2d 812, 
95 Okl.Cr. 60. 

Foundation held proper 

Foundation laid for admission in 
evidence of accused’s urine specimen 
held proper. 

Iowa.—State v. Fox, 85 N.W.2d 608, 
248 Iowa 1394. 

Bight of jury to believe or rejeot 
testimony 

Admitting testimony of the chem¬ 
ist who made an analysis of ac¬ 
cused’s urine, taken at the time of 
his arrest, showing the presence of 
alcohol, was not error where the 
jury were not instructed that the 
urine test could be considered to es¬ 
tablish the degree of intoxication and 
under the court’s instructions the ju¬ 
ry could believe or reject expert tes¬ 
timony of the chemist. 

Mont.—State v. Cline, 339 P.2d 657, 
135 Mont. 372. 

Evidence held inadmissible 

Evidence of accused’s intoxication 
based on urinalysis was improperly 
admitted where he was arrested for 
the offense at least four days after i 
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the time in question and at least 
four days after the taking of a sam¬ 
ple of his urine. 

N.Y.—People v. Dietz, 153 N.3T.S.2d 
147, 5 MIsc.2d 617. 

23.73 Cal.—People v. Knox, App., 3 
Cal.Rptr. 70. 

Idaho.—State v. Webb, 279 P.2d 634, 
76 Idaho 162. 

Ind.—Stevens v. State, 158 N.E.2d 
784—Willennar v. State, 91 NE.2d 
178, 228 Ind. 248. 

Mont.—State v. Haley, 318 P.2d 1084, 
132 Mont. 366. 

Neb.—Hoffman v. State, 70 N.W.2d 
314, 160 Neb. 375. 

N.Y.—:People v. Manning, 184 N.Y.S. 

2d 240, 7 A.D.2d 1008. 

Tex.—Trammell v. State, 287 S.W.2d 
487, 162 Tex.Cr. 543. 

Evidence wrongfully obtained see in¬ 
fra §§ 657(1)—657(35). 

Consent required by statute 
N.D.—State v. Severson, 75 N.W.2d 
316. 

Oral consent held sufficient 
Tex.—Tealer v. State, 296 S.W.2d 
260, 163 Tex.Cr. 629. 

Consent testified to by physician 
Tex.—Greiner v. State, 249 S.W.2d 
601, 157 Tex.Cr. 479. 

Admission before testimony as to 
consent 

Trial court erred in admitting re¬ 
sult of blood test into evidence be¬ 
fore permitting accused to testify on 
voir dire as to issue of consent. 

Cal.—People v. Cavallero, App., 2 
Cal.Rptr. 687. 

Production of attesting witnesses 

State could Introduce evidence re¬ 
lating to blood test without produc¬ 
ing the two witnesses who attested 
accused's written consent to take 
test. 

Tex.—Mora v. State, 263 S.W.2d 787, 
159 Tex.Cr. 321. 

Statute held not applicable 

(1) Confession statute was not ap¬ 
plicable to the obtaining of accused’s 
consent to taking of a blood speci¬ 
men for analysis, and, therefore, 
state's testimony relative to taking 
of the blood sample and to results of 
the test was properly admitted, even 
though accused was under arrest 
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the request 23 * 74 or demand, 23 * 75 of accused, and 
should not be admitted where the test was made 
over his objection or against his will, 23 * 75 or while he 
was unconscious. 23 * 77 So, where the evidence dis¬ 
closes that accused freely and voluntarily consented 
to a test, under conditions where he was mentally 
and physically able and free to make a choice, and 
with full knowledge that the results of the test 
might later be used for or against him, he may not 
subsequently assert that his constitutional rights 
were violated by the taking of the test. 23 * 78 

Under other authorities, the result of a test is 
admissible even though the specimen w T as taken from 
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accused by force or violence, 23 * 79 or was taken from 
him while he was unconscious, 23 * 80 or in jail. 23 * 81 

§ 646. Trailing by Bloodhounds 

While there is some conflict as to the admissibility 
of so-called "bloodhound evidence," the general rule is 
that such evidence is competent and admissible, pro¬ 
vided the requisite preliminary foundation Is laid. 
However, evidence of this kind is not favored. 

Library References 
Criminal Law <3=>3$G. 

While the practice of employing bloodhounds in 
the pursuit of felons and fugitives has existed for a 
considerable length of time, 24 the subject of “blood- 


when the sample was taken and was 
not given the statutory warning ap¬ 
plicable to confessions before he ex¬ 
ecuted the written consent to take 
the specimen. 

Tex.—Monett v. State, Cr., 323 S.W. 
2d 456—Owens v. State, 301 S.W.2d 
653, 164 Tex.Cr. 613. 

(2) Where driver, who was be¬ 
lieved by police officers to have been 
drinking to excess, voluntarily sub¬ 
mitted, without coercion, to blood 
test to determine whether he was in¬ 
toxicated, statute which recognizes 
motorist’s right to refuse to submit 
to such blood test and gives him per¬ 
mission to have physician of his own 
choosing administer a chemical test 
in addition to one administered at 
direction of police officer was not ap¬ 
plicable; but it is better practice 
for police to notify motorist of his 
rights under such statute whenever 
there may be a charge of coercion. 
N.Y.-—People v. Ward, 120 N.E.2d 
211, 307 N.Y. 73. 

23.74 Va.—Bowman v. Common¬ 
wealth, 112 S.E.2d 887, 201 Va. 656. 

23.75 Pa.—Commonwealth v. Fetz- 
ner, 12 Pa.Dist. & Co.2d ISO, 40 
Erie Co. 247. 

Inference from failure to produce 
evidence 

If the commonwealth failed to pro¬ 
duce such evidence, an inference that 
the results were unfavorable to the 
commonwealth could be raised. 

Pa.—Commonwealth v. Fetzner, su¬ 
pra. 

23.76 Okl.—Turvey v. State, 247 P. 
2d 304, 95 Okl.Cr. 418. 

Absence of coercion 
Although a person arrested be¬ 
cause it appears that he is intoxicat¬ 
ed may have the right to refuse to 
subject himself to any of the usual 
tests, or to the Intoximeter test, if 
he takes the tests without physical 
or other coercion, frowned on by due 
process, being employed, the result 
of that test may be brought before 
a jury. 

Cal.—People v. McGinnis, 267 P.2d 
458, 123 C.A.2d Supp. 945. 


Pear of compulsion 

It is no bar to reception in evi¬ 
dence of results of intoximeter test, 
administered to accused at time of 
his arrest, that he took test only be¬ 
cause he was afraid that if he re¬ 
fused to do so he would be made to 
take it. 

Cal.—People v. Contemo, 339 P.2d 
968, 170 C.A.2d Supp. 817. 

Bequest by offloer 

Evidence of results of test was not 
inadmissible on theory that arrest¬ 
ing officer induced accused to sub¬ 
mit to the test, by saying that it 
would make officer feel better if ac¬ 
cused would take it, where accused 
did not mention such statements in 
his own testimony or testify that he 
relied on them. 

Tex.—Davis v. State, 310 S.W.2d 73, 
165 Tex.Cr. 622, certiorari denied 
Davis v. State of Texas, 78 S.Ct. 
1366, 357 U.S. 923, 2 L.Ed.2d 1367. 
Failure to advise accused 

Alleged fact that accused was not 
advised he could have his own physi¬ 
cian administer chemical test for 
drunkenness or that his license would 
be revoked if he failed to submit to 
tests did not render evidence of tests 
inadmissible, and in absence of proof 
of coercion or compulsion accused 
was bound by test. 

N.Y.—People v. Coppock, 133 N.Y.S. 

2d 174, 206 Misc. 89. 

Extraction of blood as Incidental to 
arrest 

Taking of a blood sample for an 
alcoholic test without consent of ac¬ 
cused could not be regarded as an 
unreasonable search and seizure, 
where the extraction was made in a 
medically approved manner and was 
incident to the lawful arrest of ac¬ 
cused, who was reasonably believed 
to have violated statute, and blood 
test was admissible in later prosecu¬ 
tion. 

Cal.—People v. Duroncelay, 312 P.2d 
690, 48 C.2d 766. 

Advice as to revocation of license 

Result of “drunkometer” test was 
not inadmissible on ground that ac¬ 
cused did not voluntarily consent te 
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take the test because he was ad¬ 
vised by trooper that if he did not 
submit to test his operator’s license 
would be revoked, since statute re¬ 
quires one arrested on such charge 
to submit to test under penalty of 
revocation of license, so that troop¬ 
er’s advice was a gratuitous offering 
of information as to provisions of 
statute which accused was not re¬ 
quired to accept. 

N.Y.—People v. Davidson, 162 N.Y.S. 
2d 762, 5 Misc.2d 699—People v. 
Kovaeik, 128 N.Y.S.2d 492, 205 

Misc. 275. 

23.77 Tex.—Trammell v. State, 287 
S.W.2d 487, 162 Tex.Cr. 543. 

Wis.—State v. Kroening, 79 N.W.2d 
810, 274 Wis. 266, rehearing denied 
80 N.W.2d 816, 274 Wis. 266. 
Dictum Lebel v. SwincickI, 93 N.W. 

2d 281, 354 Mich. 427. 
Unreasonable search and seizure 
Wis.—State v. Kroening, 79 N.W.2d 
810, 274 Wis. 266, rehearing denied 
80 N.W.2d 816, 274 Wis. 266. 

Blood taken by volunteer without le¬ 
gal warrant 

Iowa.—State v. Weltha, 292 N.W. 
148, 228 Iowa 519. 

23.78 Ind.—Ray v. State, 120 N.E.2d 
176, 233 Ind. 495, rehearing denied 
121 N.E.2d 732, 233 Ind. 495. 

23.79 Ariz.—State v. Berg, 259 P.2d 
261, 76 Ariz. 96. 

Cal.—People v. Kiss, 269 P.2d 924, 
125 CA.2d 138. 

23.80 N.Y.—Bowey v. State, 93 N.Y. 
S.2d 560, 197 Misc. 302. 

Yt.—State v. Pierce, 141 A.2a 419, 
120 Vt. 373. 

23.81 N.J.—State v. Alexander, 83 
A.2d 441, 7 N.J. 585. 

Bights against unreasonable search 
and seizure not Invaded 
N.J.—State v. Alexander, supra. 

24. La.—Corpus Juris quoted in 
State v. King, 80 So. 615, 616, 144 
La. 430. 

Ohio.—State v. Hall, 4 Ohio S. & C. 
P. 147, 3 Ohio N.P. 125. 

“If we may credit Sir Walter Scott, 
such [bloodhound] evidence was 



§ 646 CRIMINAL LAW 

hound testimony” in the law is of comparatively re¬ 
cent origin. 25 

“Bloodhound evidence” is of a kind that is not 
looked on with favor, 26 and, where admitted, is ad¬ 
mitted with caution. 26 * 5 The authorities bearing on 
the admissibility of evidence of this kind are some¬ 
what in conflict. 27 On the ground that the evidence 
is unreliable, 28 or is in the nature of expert testi¬ 
mony, with no opportunity to cross-examine the ex¬ 
pert or find out from any source any reason for the 
conduct of the dog, 29 testimony of the trailing of 
either man or animal by a bloodhound is held by 
some jurisdictions to be inadmissible; 30 but the 
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great weight of authority has been said to be that 
such evidence is admissible under certain rules 
and conditions. 30 * 5 

So, the general rule is that evidence of the con¬ 
duct of a dog in trailing accused, 31 as from the scene 
of the crime to his dwelling or the place where he 
was found, or was shown to have been after the 
commission of the act, 32 is competent and admissi¬ 
ble merely as circumstantial or corroborative evi¬ 
dence against a person toward whom other circum¬ 
stances point as being guilty of the commission of 
the crime charged, 33 or even when not corroborat- 


looked upon with favor as early* as 
the twelfth century. In the Talis¬ 
man it is related that in the Joint 
-crusade of Richard I of England and 
Phillip H of Prance Roswell, the 
hound, pulled from the saddle Con- 
rade. Marquis of Montserrat, thus 
mutely accusing him of the theft of 
the banner of England.” 

Ky.—Blair v. Commonwealth, 204 S. 

W. 67, 68, 181 Ky. 218. 
as. La.—Corpus Juris quoted in 
State v. King, 80 So. 616, 616, 144 
La. 430. 

Ohio.—State v. Dickerson, 82 N.E. 
969, 77 Ohio St. 34, 122 Am.S.R. 
479, 11 Ann.Cas. 1181, 13 L.R.A., 
N.S., 341. 

16 C.J. p 564 note 43. 

28. Ky.—Brummett v. Common¬ 
wealth, 92 S.W.2d 787, 263 Ky. 460 
—Hays v. Commonwealth, 277 S.W. 
1004, 211 Ky. 716—Meyers v. Com¬ 
monwealth, 240 S.W. 71, 194 Ky. 
623. 

26.5 La.—State v. Green, 26 So.2d 
487, 210 La. 167. 

27. Ark.—McDonald v. State, 224 S. 

W. 976, 145 Ark. 681. 

Ind.—Ruse v. State, 115 N.E. 778, 
186 Ind. 237, L.R.A.1917E 726. 
Iowa.—State v. Grba, 194 NW. 250, 
196 Iowa 241. 

Kan.—State v. FIxley, 233 P. 796, 118 
Kan. 1. 

La.—State v. Harrison, 88 So. 696, 
149 La. 83—Corpus Juris quoted 
la State v. King, 80 So. 615, 616, 
144 La. 430. 

Mo.—State v. Steely, 33 SW.2d 938, 
327 Mo. 16. 

N.Y.—People v. Whitlock, 171 N.Y.S. 
109, 183 App.Div. 482, 36 N.Y.Cr. 
524. 

16 C.J. P 564 note 44. 

38m Ill.—People v. Pfanschmidt, 104 
N.E. 804, 262 Ill. 411, Ann.Cas.l915A 
1171. 

Ind.—Ruse v. State, 115 N.E. 778, 186 
Ind. 237, L.R.A.1917E 726. 

Iowa.—State v. Grba, 194 N.W. 250, 
196 Iowa 241. 

Neb.—Brott v. State, 97 N.W. 593, 
70 Neb. 395, 63 LOLA. 789. 


Conduct of accused prior to crime 
Where there is evidence that ac¬ 
cused had been in the vicinity the 
evening before the homicide and had 
gone from there to his place of work, 
evidence that bloodhounds followed 
a similar trail and apparently picked 
out accused is incompetent. 

Iowa.—State v. Grba, 194 NW. 250, 
196 Iowa 241. 

29. Iowa.—State v. Grba, supra. 

30. HI.—People v. Wolf, 165 N.E. 
619, 334 Ill. 218. 

Mont.—State v. Storm, 238 P.2d 1161, 
125 Mont. 346. 

Leading case 

Neb.—Brott v. State, 97 N.W. 593, 70 
Neb. 395, 63 L.R.A. 789. 

Idere reference to bloodhounds in 
testimony is not error, where there 
was no evidence or offer of evidence 
that they followed any trail. 

III.—People v. Wolf, 165 N.E. 619, 
334 Ill. 218. 

30.5 Okl.—Corpus Juris Secundum 
cited in Buck v. State, 138 P.2d 
115, 116, 77 Okl.Cr. 17. 

3L Ark.—West v. State, 234 S.W. 
997, 150 Ark. 555—McDonald v. 

State, 224 SW. 976, 145 Ark. 581— 
Cranford v. State, 197 S.W. 19, 130 
Ark. 101. 

Kan.—State v. FIxley, 233 P. 796, 
118 Kan. 1. 

Ky.—Meyers v. Commonwealth, 240 
SW. 71, 194 Ky. 523. 

La.—State v. Davis, 97 So. 449, 154 
La. 295—State v. Davis, 90 So. 385, 
149 La. 1009. 

Miss.—Harris v. State, 108 So. 446, 
143 Miss. 102. 

Mo.—Corpus Juris cited in State v. 
Freyer, 48 S.W.2d 894, 898, 330 Mo. 
62—State v. Steely, 33 S.W.2d 938, 
327 Mo. 16. 

16 C.J. p 564 note 46. 

Testimony of statement us to unre¬ 
liability 

(1) Where dogs were used to trail 
culprits from scene of crime, testi¬ 
mony of a statement made by a per¬ 
son other than the one who had 
qualified the dogs that dogs can be 
fooled by trailing one way first and 
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then the other way was properly 
excluded as hearsay. 

Ga.—Mitchell v. State, 42 S.E.2d 767, 
202 Ga. 247. 

(2) Hearsay generally see Infra S3 
718-729. 

32. Fla.—Corpus Juris cited in Tom¬ 
linson v. State, 176 So. 543, 545, 
129 Fla. 658. 

16 C.J. p 564 note 47. 

Disagreement of dogs 

Fact that only one of two dogs 
used was, apparently, satisfied as to 
the conclusion does not render the 
evidence inadmissible. 

Ga.—Schell v. State, 35 S.E.2d 325, 
72 Ga.App. 804. 

33. Kan.—State v. Fixley, 233 P. 
796, 118 Kan. 1. 

Ky.—Blair v. Commonwealth, 204 S. 
W. 67, 181 Ky. 218. 

La.—State v. Green, 26 So.2d 487, 210 
La. 157—State v. Harrison, 88 So. 
696, 149 La. 83. 

Mo.—Corpus Juris cited in State v. 
Steely, 33 SW.2d 938, 940, 327 Mo. 
16. 

Okl.—Buck v. State, 138 P.2d 115, 77 
Okl.Cr. 17. 

16 C.J. p 564 note 46 [a] (2), (3). 

“The rule [is] rather broadly rec¬ 
ognized that under certain circum¬ 
stances, and subject to the defend¬ 
ant’s right to cross-examination and 
to introduce evidence of contradicting 
facts, testimony as to trailing by 
bloodhounds may be permitted to go 
to the jury Tor what it is worth* as 
‘one of the circumstances’ which may 
tend to connect the defendant with 
the crime.” 

La.—State v. Green, 26 So.2d 487, 489, 
210 La. 157. 

Statute providing for the purchase 
and use of bloodhounds or other 
serviceable dogs for the tracking and 
arrest of escaped convicts and other 
fugitive lawbreakers renders admis¬ 
sible evidence of the conduct or ac¬ 
tion of dogs which were placed on 
the supposed track of the offender, 
as a circumstance to be considered. 
S.C.—State v. Brown. 88 S.E. 21, 103 
S.C. 437, L.RJL1916D 1295. 
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ing evidence, 34 provided a proper preliminary 
foundation has been laid. 35 In jurisdictions holding 
this general rule, such evidence is not inadmissible 
on the ground that the dog is the witness and cannot 
be cross-examined; 36 it is the human testimony 
which makes the trailing done by the animal compe¬ 
tent. 37 Less definiteness and positiveness in the 
evidence for the prosecution, as to the manner in 
which accused traveled, than that adduced by ac¬ 
cused, does not render the bloodhound evidence 
inadmissible, where there is evidence that he traveled 
on horseback and on foot. 38 The fact that before 
the dogs were given the scent many people had 
trodden on and over the scene of the crime goes 
to the weight rather than to the competency of the 


evidence. 39 

Bloodhound evidence is not admissible, however, 
where the dog was so controlled by a man that his 
instinct was not left free and untrammeled, 40 or 
where he was put on a track so old that the actions 
of the dog were no longer reliable. 41 Evidence of 
the conduct of other bloodhounds which had been 
trained by the same person is properly excluded. 42 

The requisite preliminary foundation consists of 
a showing, by a reliable 43 person or persons having 
personal knowledge of the facts, 44 that the dog is of 
a stock characterized by acuteness of scent and 
power of discrimination, and that the dog in ques¬ 
tion is possessed of these qualities; 45 that the par¬ 
ticular dog used w r as trained and tested, 46 in the 


34. N.C.—State v. Freeman, 60 S.E. 
986, 146 N.C. 615. 

35. Ark.—West v. State, 234 S.W. 

997, 150 Ark. 555—Cranford v. 

State, 197 S.W. 19, 130 Ark. 101. 

Fla.—Corpus Juris cited In Tomlin¬ 
son v. State, 176 So. 543, 545, 129 
Fla. 658. 

Kan.—State v. Fixley, 233 P. 796, 118 

TTan, 1. 

Ky.—Meyers v. Commonwealth, 240 S. 

W. 71, 194 Kan. 523. 

La.—State v. Green, 26 So.2d 487, 210 
La. 157—State v. Davis, 97 So. 449, 
154 La. 295—State v. Harrison, 88 
So. 696, 149 La. 83. 

Miss.—Harris v. State, 108 So. 446, 
143 Miss. 102. 

Mo.— Corpus Juris cited in State v. 
Freyer, 48 S.W.2d 894, 898, 330 Mo. 
62—State v. Steely, 33 S.W.2d 938, 
327 Mo. 16. 

16 C.J. p 564 note 48. 

Necessity of laying: foundation gen¬ 
erally see supra § 641. 

36. La.— Corpus Juris cited In State 
v. Davis, 97 So. 449, 454, 154 La. 
295. 

S.C.—State v. Brown, 88 S.E. 21, 103 
S.C. 437, L.RA..1916D 1295. 

37. La.— Corpus Juris cited in State 
v. Davis, 97 So. 449, 454, 154 La. 
295. 

Ohio.—State v. Dickerson, 82 N.E. 
969, 77 Ohio St. 34, 122 Am.S.R. 479, 
11 Ann.Cas. 1181, 13 L.R.A..N.S., 
341. 

38. W.Va.—State v. McKinney, 106 
S.E. 894, 88 W.Va. 400. 

39. Mo.—State v. Rasco, 144 S.W. 
449, 239 Mo. 535. 

Ohio.—State v. Dickerson, 82 N.E. 
969, 77 Ohio St 34, 122 Am.S.R. 
479, 11 Ann.Cas. 1181, 13 L.R.A.,N. 
S., 341. 

40l Mont.—State v. Storm, 238 P.2d 
1161, 125 Mont 346. 

S.C.—State v. Brown, 88 S.E. 21, 103 
&C. 437, LJELA.1916D 1295. 


Effect of tak in g dogs from trail 
The fact that the dogs were taken 
off the trail, fed, and placed on the 
trail at a different place does not 
render the evidence inadmissible, 
where heel marks similar to those 
made by shoes accused admits he 
was wearing at the time of the crime 
were found along the trail first fol¬ 
lowed by the dogs, in tracks leading 
from the place they were taken off 
the trail to where they picked it up 
again, and along the trail leading to 
the home of accused. 

Mo.—State v. Rasco, 144 S.W. 449, 
239 Mo. 535. 

41. N.T.—People v. Whitlock, 171 N. 

T.S. 109, 183 App.Div. 482, 36 

N.Y.Cr. 524. 

S.C.—State v. Brown, 88 S.E. 21, 103 
S.C. 437, L.R.A.1916D 1295. 

42. Ala.—Simpson v. State, 20 So. 
572, 111 Ala. 6. 

Miss.—Spears v. State, 46 So. 166, 
92 Miss. 613, 16 L.R.A.,N.S., 285. 

43. Ga.—Mitchell v. State, 42 S.E.2d 
767, 202 Ga. 247. 

Aiken v. State, 86 S.E. 1076, 16 
Ga.App. 848. 

Kan.—State v. Adams, 116 P. 608, 85 
Kan. 435, 35 L.R.A.,N.S., 870. 

44. Ky.—Brummett v. Common¬ 

wealth, 92 S.W.2d 787, 263 Ky. 460 
—Blair v. Commonwealth, 204 S.W. 
67, 181 Ky. 218. 

Mo.— Corpus Juris cited in State v. 
Steely, 33 S.W.2d 938, 940, 327 Mo. 
16. 

16 C.J. p 565 note 56. 

45. Ga.—Mitchell v. State, 42 S.E.2d 
767, 202 Ga. 247. 

Ky. —Short v. Commonwealth, 165 S. 
W.2d 177, 291 Ky. 604—Brummett 
V. Commonwealth, 92 S.W.2d 787, 
263 Ky. 460 —Corpus Juris cited In 
Hays v. Commonwealth, 277 S.W. 
1004, 1006, 211 Ky. 716—Blair v. 
Commonwealth, 204 S.W. 67, 181 
Ky. 218. 


La.—State v. Green, 26 So.2d 487, 210 
La. 157—State v. Harrison, 88 So. 
696, 149 La. 83. 

Mo.—State v. Steely, 33 S.W.23 938, 
327 Mo. 16—State v. Barnes, 289 
S.W. 562. 

N.C.—State v. McLeod, 146 S.E. 409, 

196 N.C. 542. 

Term.— Corpus Juris quoted In Copley 
v. State, 281 S.W. 460, 462, 153 
Tenn. 189. 

W.Va.—State v. McKinney, 106 S.E. 

894, 88 W.Va. 400. 

16 C.J. p 565 note 57. 

Leading case 

Ky.—Pedigo v. Commonwealth, 44 S. 
W. 143, 103 Ky. 41, 19 Ky.L. 1723, 
82 Am.St.Rep. 566, 42 A.L.R. 432. 

46. Ala.—Loper v. State, 87 So. 92, 
205 Ala. 216. 

Moore v. State, 164 So. 761, 26 
Ala.App. 607. 

Ark.—Rolen v. State, 89 S.W.2d 614, 
191 Ark. 1120—Adams v. State, 235 
S.W. 372, 149 Ark. 669—West v. 
State, 234 S.W. 997, 150 Ark. 555— 
McDonald v. State, 224 S.W. 976, 
145 Ark. 581—Cranford v. State, 

197 S.W. 19, 130 Ark. 101. 

Kan.—State v. Fixley, 233 P. 796, 
118 Kan. 1. 

Ky.—Brummett v. Commonwealth, 92 
S.W.2d 787, 263 Ky. 460— Corpus 
Juris cited In Hays v. Common¬ 
wealth, 277 S.W. 1004, 1006, 211 
Ky. 716—Meyers v. Commonwealth, 
240 SW. 71, 194 Ky. 523—Blair v. 
Commonwealth, 204 SW. 67, 181 
Ky. 218. 

La.—State v. Green, 26 So.2d 487, 210 
La. 157—State v. Harrison, 88 So. 
696, 149 La. 83. 

Miss.—Hinton v. State* 166 So. 762, 
175 Miss. 308—Fisher v. State, 116 
So. 746, 150 Miss. 206—Harris v. 
State, 108 So. 446, 143 Miss. 102. 
Mo.— Corpus Juris cited In State v. 
Freyer, 48 SW.2d 894, 898, 330 
Mo. 62—State v. Steely, 33 SW.2d 
938, 327 Mo. 16—State v. Barnes, 
289 SW. 562. 
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tracking of human beings and that the dog was re¬ 
liable, 47 in the tracking of human beings; that he 
was laid on the trail where the circumstances tended 
to show that the guilty party had been, or on a track 
which the circumstances indicated to have been made 
by him; 48 that he followed such scent or track to, or 


22A C.J.S. 

toward, the location of accused, 49 and that he was 
properly handled. 50 

This preliminary foundation may be strengthened 
by proof of pedigree and purity of blood, 51 although 
a pedigree is not indispensable to the admission of 
the evidence, 52 oral testimony of the owner being 


N.C.—State v. McLeod, 146 S.E. 409, 
196 N.C. 642—State v. Robinson, 
106 S.E. 155, 181 N.C. 516—State v. 
Mclver, 96 S.E. 902, 176 N.C. 718. 
Okl.—Buck v. State, 138 P.2d 115, 77 
Okl.Cr. 17. 

Tenn.— Corpus Juris quoted la Copley 
v. State, 281 S.W. 460, 462, 153 
Tenn. 189. 

W.Va.—State v. McKinney, 106 S.E. 

894, 88 W.Va. 400. 

16 C.J. p 565 note 58. 

Leading 1 case is Pedigo v. Common¬ 
wealth, 44 S.W. 143, 103 Ky. 41, 19 
Ky.L. 1723, 82 Am.S.R. 566, 42 L.R.A. 
432. 

Iowa.—State v. Grba, 194 N.W. 250, 
258, 196 Iowa 241. 

Test 

Probably the only sure test of the 
reliability of a bloodhound in track¬ 
ing human beings is to put it repeat¬ 
edly in a track known to have been 
made by a particular person, and see 
If it will track therefrom to that per¬ 
son. 

Miss.—Hinton v. State, 166 So. 762, 
175 Miss. 308—Harris v. State, 108 

So. 446, 143 Miss. 102. 

Subsequent trailing 

In qualifying testimony as to the 
trailing of accused by bloodhounds, 
the admission of testimony that they 
had successfully followed human 
trails on two occasions soon after the 
alleged offense was not erroneous, 
where the time intervening between 
the offense in question and the sub¬ 
sequent trallings was too short to 
afford any reasonable basis for as¬ 
sumption that dogs may have re¬ 
ceived their training after the oc¬ 
currence of the offense. 

Ark.—Adams v. State, 235 S.W. 372, 
149 Ark. 669. 

Sufficient prima facie predicate as 
to training and experience of dogs 
held shown. 

Ala.—Burks v. State, 200 So. 418, 240 
Ala. 587. 

Foundation held sufficient 

Ala.—Orr v. State, 183 So. 445, 236 
Ala. 462—Loper v. State, 87 So. 
92, 205 Ala. 216. 

Ark.—Fox v. State, 246 S.W. 863, 156 
Ark. 428—West v. State, 234 S.W. 
997, 150 Ark. 655. 

Ga.—Harris v. State, 88 S.E. 121, 17 
Ga.App. 723. 

Kan.—State v. Evans, 224 P. 492, 115 
Kan. 538—State v. Sweet, 168 P. 
1112, 101 Kan. 746. 

Ky.—Alsept v. Commonwealth, 42 S. 
W.2d 517, 240 Ky. 395—Stidham v. 


Commonwealth, 297 S.W. 929, 221 
Ky. 49—Meyers v. Commonwealth, 
240 S.W. 71, 194 Ky. 523. 

La,—State v. Davis, 97 So. 449, 154 
La, 295—State v. King, 80 So. 615, 
144 La. 430. 

Miss.—Fisher v. State, 116 So. 746, 
150 Miss. 206. 

Mo.—State v. Long, 80 S.W.2d 154, 
336 Mo. 630—State v. Steely, 33 S. 
W.2d 938, 327 Mo. 16—State v. 
Barnes, 289 S.W. 562. 

N.C.—State v. Yearwood, 101 S.E. 513, 
178 N.C. 813—State v. Mclver, 96 
S.E. 902, 176 N.C. 718—State v. 
Wiggins, 89 S.E. 58, 171 N.C. 813. 

Foundation held insufficient 

Ark.—McDonald v. State, 224 S.W. 
976, 145 Ark. 581. 

Ky.—Brummett v. Commonwealth, 92 
S.W.2d 787, 263 Ky. 460—Hays v. 
Commonwealth, 277 S.W. 1004, 211 
Ky. 716. 

Miss.—Harris v. State, 108 So. 446, 
143 Miss. 102. 

N.Y.—People v. Whitlock, 171 N.Y.S. 
109, 183 App.Div. 482, 36 N.Y.Cr. 
524. 

47. Ark.—West v. State, 234 S.W. 
997, 150 Ark. 555. 

Ga.—Mitchell v. State, 42 S.E.2d 767, 
202 Ga. 247. 

Kan.—State v. Fixley, 233 P. 796, 
118 Kan. 1. 

La.—State v. Green, 26 So.2d 487, 210 
La. 157—State v. Harrison, 88 So. 
696, 149 La. 83. 

Miss.—Hinton v. State, 166 So. 762, 
175 Miss. 308—Fisher v. State, 116 
So. 746, 150 Miss. 206—Harris v. 
State, 108 So. 446, 143 Miss. 102. 
Mo.—State v. Steely, 33 S.W.2d 938, 
327 Mo. 16. 

N.C.—State v. McLeod, 146 S.E. 409, 
196 N.C. 542—State v. Robinson, 
106 S.E. 155, 181 N.C. 516—State v. 
Mclver, 96 S.E. 902, 176 N.C. 718. 

16 C.J. p 565 note 59. 

48. Kan.—State v. Netherton, 3 P. 
2d 495, 133 Kan. 685. 

Ky.—Blair v. Commonwealth, 204 S. 
W. 67, 181 Ky. 218. 

Miss.—Hinton v. State, 166 So. 762, 
175 Miss. 308—Harris v. State, 108 
So. 446, 143 Miss. 102. 

Mo.—Corpus Juris cited in State v. 
Freyer, 48 S.W.2d 894, 89 8, 330 Mo. 
62—State v. Steely, 33 S.W.2d 938, 
327 Mo. 16. 

N.C.—State v. McLeod, 146 S.E. 409, 
196 N.C. 542—State v. Robinson, 
106 S.E. 155, 181 N.C. 516—State 
v. Mclver, 96 S.E. 902, 176 N.C. 
718. 


Okl.—Buck v. State, 138 P.2d 115, 
77 OkI.Cr. 17. 

16 C.J. p 565 note 60. 

Foundation held sufficient 
In murder prosecution, testimony 
showing that bloodhound followed 
trail from scene of murder to the 
home of accused was held admis¬ 
sible, under evidence showing qual¬ 
ifications of bloodhound. 

Ky.—Bullock v. Commonwealth, 60 
S.W.2d 108, 249 Ky. 1, 94 A.L.R. 
407. 

Foundation held insufficient 

Evidence that bloodhound followed 
trail from scene of murder to the 
home of accused was held improperly 
admitted. 

Ky.—Bullock v. Commonwealth, 45 
S.W.2d 449, 241 Ky. 799. 

49. Ark.—Cranford v. State, 197 S. 
W. 19, 130 Ark. 101. 

Mo.—Corpus Juris cited in State v. 
Freyer, 48 S.W.2d 894, 898, 330 Mo. 
62—State v. Steely, 33 S.W.2d 938, 
327 Mo. 16. 

N.C—State v. McLeod, 146 S.E. 409, 
196 N.C. 542. 

Tenn.—Corpus Juris quoted in Copley 
v. State, 281 S.W. 460, 462, 153 
Tenn. 189. 

16 C.J. p 565 note 61. 

Foundation held insufficient 
N.C.—State v. McLeod, 14$ S.E. 409, 
196 N.C. 542. 

50. Ark.—McDonald v. State, 224 S. 
W. 976, 145 Ark. 581. 

Foundation held Insufficient 
Ark.—McDonald v. State, supra. 

51. Ark.—Cranford v. State, 197 S. 
W. 19, 130 Ark. 101. 

Ky.—Corpus Juris cited in Hays v. 
Commonwealth, 277 S.W. 1004, 1006, 
211 Ky. 716. 

La.—State v. Harrison, 88 So. 696, 

149 La. 83. 

Miss.—Fisher v. State, 116 So. 746, 

150 Miss. 206. 

Ohio.—State v. Dickerson, 82 N.E. 
969, 77 Ohio St. 34, 122 Am.S.R. 
479, 11 Ann.Cas. 1181, 13 L.R.A.,N. 
S., 341. 

Foundation held sufficient 
Ga.—Troup v. State, 107 S.E. 75, 26 
Ga.App. 623. 

52. Ky.—Blair v. Commonwealth, 
204 SW. 67, 181 Ky. 218. 

Absence of registration 

(1) Proof of trailing by blood¬ 
hounds was admissible under testi¬ 
mony of owner of dogs that they 
were bloodhounds trained, skilled. 
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admissible; 53 and in a number of cases it is either 
held or implied that it must be shown that the dog is 
of pure blood. 54 Testimony that the animals are 
registered is sufficient, without the production of the 
registration papers, 56 although the mere statement 
of the owner of the dogs that they are subject to 
registration proves nothing as to the purity of their 
breed, in the absence of a showing as to the quali¬ 
fications for registration of bloodhounds, and the 
character and authority of the person or board that 
determines the right of a bloodhound to be regis¬ 
tered and keeps the record thereof. 56 

Where it is proposed to introduce evidence of 
trailing, testimony requisite to lay the proper founda¬ 
tion is of course admissible, 57 but evidence that a 
great many confessions had resulted from their 
trailing is inadmissible as proof of skill and ex¬ 
perience of the animals. 68 

Preliminary to the introduction of evidence of 
trailing, the trial court should hear the testimony 
of witnesses, preferably out of the presence of the 
jury, as to the blood, training, and experience of 
the dog, and determine as a matter of law whether 
it is such as to permit its introduction before the 
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jury; 58 * 5 and accused should have the fullest op¬ 
portunity, by cross-examination and otherwise, to 
inquire into the breeding and testing of the dog and 
into the circumstances and details of the hunt, and 
to introduce other relevant testimony tending to 
destroy the incriminating value of the evidence. 58 * 10 

§ 647. Direct Testimony as to Intent or Mo¬ 
tive 

Direct testimony may not be given as to another's 
Intent. Generally, the accused may testify directly as to 
his own uncommunicated intent or motive, If it is ma¬ 
terial; but in some Jurisdictions such testimony is 
deemed improper on direct examination, although proper 
on cross-examination. Under some, but not under other, 
circumstances or authorities, a witness other than the 
accused may testify as to his own intent or motive. 

Library References 

Criminal Law @=>390. 

Where a specific intent is the gist of a crime, or 
an essential element thereof, it is a right of accused 
to prove any pertinent facts which tend to show a 
lack of such intent. 58 * 50 It is stated generally that 
intent is a question of fact provable like any other 
fact in issue in a criminal case, 59 and the compe¬ 
tency of evidence to show design must vary with 


and tested in the trailing of human 
beings, notwithstanding the dogs had 
not been registered, where their sire 
and dam had been registered. 

Ky.—Daugherty* v. Commonwealth, 
168 S.W.2d 564, 293 Ky. 147. 

(2) Admission of testimony as to 
trailing by a bloodhound was not 
error notwithstanding dog was not 
registered, where the conviction was 
had on accused's confession and oth¬ 
er corroborative testimony of which 
the bloodhound evidence was only 
one part, and accused was not denied 
privilege of cross-examination or of 
offering additional testimony that 
dog, although unregistered, was un¬ 
reliable or acted on the trail so as 
to deprive the evidence of incrim¬ 
inating value. 

La.—State v. Green, 26 So.2d 487, 210 
La. 167. 

53. Ky.—Daugherty v. Common¬ 

wealth, 168 SW.2d 564, 293 Ky. 
147. 

Miss.—Fisher v. State, 116 So. 746, 
150 Miss. 206. 

54. Ky.—Brummett v. Common¬ 

wealth, 92 S.W.2d 787, 263 Ky. 460 
—Blair v. Commonwealth, 204 S.W. 
67, 181 Ky. 218. 

Miss.—Hinton v. State, 166 So. 762, 
175 Miss. 308. 

Mo.—State v. Steely, 33 S.W.2d 938, 
327 Mo. 16. 

N.C.—State v. McLeod, 146 S.E. 409, 
196 N.C. 542. 

16 C.J. p 565 note 63. 


55. Miss.—Hinton v. State, 166 So. 
762, 175 Miss. 308. 

56. Miss.—Harris v. State, 108 So. 
446, 143 Miss. 102. 

57. Ala.—Richardson v. State, 41 So. 
82, 145 Ala. 46, 8 Ann.Cas. 108. 

Tex.—Parker v. State, 80 S.W. 1008, 
46 Tex.Cr. 461, 108 Am.S.R. 1021, 
3 Ann.Cas. 893. 

Cross-examination 

(1) Where evidence of trailing has 
been admitted, it is always consid¬ 
ered proper and necessary that ac¬ 
cused should have the fullest oppor¬ 
tunity by cross-examination to in¬ 
quire into the breeding and the test¬ 
ing of the dogs, and into all the cir¬ 
cumstances and details of the hunt, 
that he may lead the jury to be¬ 
lieve, If he can, either that the dogs 
are unreliable or unskilled, or that 
they so acted on the trail as to de¬ 
prive the evidence of incriminating 
value. 

Ala.—Richardson v. State, 41 So. 82, 
144 Ala. 46, 8 Ann.Cas. 108. 

70 C.J. P 636 note 10. 

(2) However, it is proper to lim¬ 
it the cross-examination to details 
of the behavior of the dogs to times 
and circumstances so as fairly to il¬ 
lustrate their traits or capacity as 
trailers at the time of their use 
against accused. 

Ala.—Jones v. State, 74 So. 843, 16 
Ala.App. 7, certiorari denied 75 So. 
1003, 200 Ala. 696—Hadnot v. 

State, 57 So. 383, 3 Ala.App. 102. 
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Bloodhound evidence is seldom 
competent as evidence of corpus de¬ 
licti in arson prosecution. 

Tenn.—Copley v. State, 281 S.W. 460, 
153 Tenn. 189. 

58. Ky.—Kelly v. Commonwealth, 83 
S.W.2d 489, 259 Ky. 770. 

58.5 Okl.—Buck v. State, 138 P.2d 
115, 77 Okl.Cr. 17. 

Evidence held properly submitted to 

Jury 

Okl.—Buck v. State, supra. 

58.10 La.—State v. Green, 26 So.2d 
487, 210 La. 157. 

58.50 Iowa.—State v. Wilson, 11 N. 

W.2d 737, 234 Iowa 60. 

La.—State v. Birdsell, 95 So.2d 290, 
232 La. 725. 

Intent to defraud 

Where the belief of a person charg¬ 
ed with fraud, or the motive of his 
act or conduct is material, he may 
not only directly testify that he had 
no intent to defraud, but he may but¬ 
tress that statement with testimony 
of relevant circumstances tending to 
support his statement that he had 
no intent to defraud. 

U.S.—Miller v. U. S., C.C.A.Kan., 120 
F.2d 968. 

59. Colo.—Wechter v. People, 124 P. 
183, 53 Colo. 89. 

Relevancy of evidence as to: 

Inclination or intention to commit 
see supra § 613. 

Motive and absence of motive see 
supra § 614. 
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the circumstances under which the conduct takes his uncommunicated intent or motive in doing an 
place and be construed according to everyday ex- act, 64 but the rule has been said to be well settled 

perience and common sense. 60 As intent is a mental that where the intent of accused is in issue he may 

condition invisible to human eyes, it must be im- testify as to what his intent was; 64 - 0 and where mo- 

plied ordinarily from the actions and language of tive or bad purpose is an essential element of the 

the person whose intent is in question, 61 and other offense charged, accused may directly testify that 
persons cannot give direct testimony concerning he had no such motive or purpose. 64 * 10 Under a 
it. 62 However, it may be stated generally that, when number of authorities, especially in cases of per- 
the mental state of a person is a material fact, or sonal violence of one person toward another, 65 when 

is in issue, such person himself may testify directly the intention, motive, or reason of accused is raa- 

thereto. 63 terial, as where the intent, motive, or belief is an 

essential element of the crime, or where the matter 
The authorities are in conflict as to whether ac- is an issue in the case, accused may testify directly 
cused in a criminal prosecution may testify as to thereto, 66 but, when such matters are not material, 


Direct ox circumstantial evidence 

(1) Existence of intent, motive or 
willfulness is question of fact which 
may be proved by direct or circum¬ 
stantial evidence, and evidence on 
question of intent, where that Is 
material, may take wider range than 
is allowed In support of other issues. 
U.S.—Hoyer v. U. S., C.A.N.D., 223 F. 

2d 134. 

(2) In criminal prosecution ac¬ 
cused's Intent may be proved by di¬ 
rect or circumstantial evidence, and 
all evidentiary circumstances which 
tend to shed light on his motive or 
intent, or which tend fairly to ex¬ 
plain his actions, are admissible in 
evidence against him, although they 
may have occurred previous to com¬ 
mission of the offense. 

Ind.—Fausett v. State, 39 N.E.2d 728, 
219 Ind. 600. 

(3) Intent usually is established, 
if at all, by circumstantial evi¬ 
dence. 

Conn.—State v. Nathan, 86 A.2d 322, 
138 Conn. 485. 

(4) Proof of intent can only be 
made by circumstantial evidence giv¬ 
ing rise to inference. 

La.—State v. Birdsell, 96 So.2d 290, 
232 La. 725. 

Dictum 

Evidence of intention may some¬ 
times be shown, especially In crim¬ 
inal cases. 

Mo.—Weller v. Weaver, 100 S.W.2d 
694, 231 Mo.App. 400. 

Where offenses charged In different 
counts were Interrelated, proof of 
guilt on one count could be consider¬ 
ed by Jury as reflecting on intent 
with which other was committed, If 
it did so reflect. 

Ohio.—State v. Huffman, 1 N.E.2d 
313, 131 Ohio St. 27. 

60. Old.—Kennedy v. State, 220 P. 
61, 26 Okl.Cr. 306. 

61. Ala.—Hall v. State, 109 So. 847, 
21 Ala.App. 476, certiorari denied 
109 So. 849, 215 Ala. 148. 

Ariz.—State v. Pudman, 177 P.2d 376, 
65 Ariz. 197. 


Cal.—People v. Becker, 30 P.2d 562, 
137 C.A. 349 

Ohio.—State v. Huffman, 1 N.E.2d 313, 
131 Ohio St. 27. 

16 C.J. p 565 note 67. 

“Since intent is subjective and, 
without the cooperation of the ac¬ 
cused, cannot be directly and objec¬ 
tively proven, its presence must be 
shown by established facts which 
permit a proper Inference of its ex¬ 
istence.” 

Md.—Davis v. State, 102 A.2d 816, 819, 
204 Md. 44. 

Exclusion held not error 

Exclusion of testimony concern¬ 
ing facts and circumstances claimed 
to Indicate absence of criminal in¬ 
tent on accused's part was not er¬ 
ror. 

Wash.—State v. Knabb, 90 P.2d 250, 
199 Wash. 53. 

62. Ala.—Smith v. State, 178 So. 240, 
28 AIa.App. 49—Bynum v. State, 
104 So. 834, 20 Ala.App. 619, cer¬ 
tiorari denied Ex parte Bynum, 104 
So. 835, 213 Ala. 332—Thomas v. 
State, 92 So. 241, 18 Ala.App. 314, 
reversed on other grounds 92 So. 
244, 207 Ala. 244—Hill v. State, 90 
So. 62, 18 Ala^App. 172—White v. 
State, 88 So. 451, 18 Ala.App. 50— 
Consford v. State, 74 So. 740, 15 
AIa.App. 627, certiorari denied 75 
So. 336, 200 Ala. 23. 

Pa.—Commonwealth v. Guida, 148 A. 

501, 298 Pa. 370. 

16 C.J. p 565 note 68. 

“The intent of an accused person 
dwells in his mind. Not being ascer¬ 
tainable by the exercise of any or all 
of the senses, it can never be proved 
by the direct testimony of a third 
person and it need not be. It must 
be gathered from the surrounding 
facts and circumstances under prop¬ 
er instruction from the court.” 

Ohio.—State v. Huffman, 1 N.E.2d 
313, 131 Ohio St. 27. 

State v. Powell, App., 142 N.E.2d 
244, 246—State v. McGhee, App., 96 
N.E.2d 419, 423. 

State v. Westlake, Com.Pl., 145 
N.E.2d 501, 503. 
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63. U.S.—Laser Grain Co. v. TX, S.„ 
Mo., 250 F. 826, 163 C.C.A. 140. 

Cal.—People v. Jones, App., 4 Cal. 
Rptr. 98—People v. Sonier, 248 
P.2d 155, 113 C.A.2d 277. 

Ill.—People v. Biella, 28 N.E.2d 111, 
374 Ill. 87. 

Kan.—State v. Myers, 102 P.2d 1023, 
152 Kan. 56. 

Or.—State v. Miller, 2 P.2d 8, 137 
Or. 218. 

Pa.—Commonwealth v. Guida, 148 A. 
501, 298 Pa. 370. 

“The state of mind of an individual 
is a fact, and . . . the person 

himself may testify directly there¬ 
to.” 

U.S.—Haid v. IT. S., C.C.A.Wash., 157 
F.2d 630, 632. 

64. Okl.—Smith v. State, 262 P. 507, 
38 Okl.Cr. 416. 

64.5 U.S.—Krogmann v. U. S. f C.A. 
Ohio, 225 F.2d 220—Hartman v. U. 
S. f C.A.Mo., 215 F.2d 386. 

64.10 U.S.—Haigler v. U. S., C.A. 
Colo., 172 F.2d 986. 

65. Ill.—People v. Ernst, 138 N.E. 
116, 306 Ill. 452. 

66. U.S.—C. I. T. Corp. v. U. S., C. 
C.A.Wash., 150 F.2d 85—Miller v. 
U. S., C.C.A.Kan., 120 F.2d 968. 

Ben tall v. U. S., C.C.A.Minn., 262 
F. 744. 

Ariz.—Richardson v. State, 268 P- 
615, 34 Ariz. 139. 

Cal.—People v. Silva, 264 P.2d 27, 
41 C.2d 778. 

People v. Gaines, 234 P.2d 702, 106 
C.A.2d 196—People v. Brierton, 23 
P.2d 63, 132 C.A. 471— Corpus Juris 
cited ia People v. Sheasbey, 255 P. 
836, 838, 82 C.A. 459—People v. 
Moore, 191 P. 980, 48 C.A, 245. 
Colo.— Corpus Juris cited In Funk v. 
People, 7 P.2d 823, 824, 90 Colo. 
167—Bershenvi v. People, 207 P- 
591, 71 Colo. 433. 

D.C.—Collazo v. U. S., 196 F.2d 573, 
90 U.S.App.D.C. 241, certiorari de¬ 
nied 72 S.Ct. 1065, 343 U.S. 968, 
96 L.Ed. 1364. 

Fla.—Roundtree V. State, 152 So. 20, 
113 Fla. 443. 
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he will not be allowed so to testify, 67 as in a prose¬ 
cution for forgery, where accused admits he signed 
another’s name, 66 or as to his lack of belief that the 
acts were unlawful. 69 


However, it has been held that accused may not 
be allowed to state in his own behalf the uncom¬ 
municated motive or intent with which he did an 
act, 70 or that he had a secret undisclosed reason 


HI.—People v. Blella, 28 N.E.2d 111, 
374 Ill. 87—People v. Stevens, 193 
N.E. 154, 358 Ill. 391—People v. Er¬ 
vin, 174 N.E. 529, 342 Ill. 421- 
People v. Storer, 161 N.E. 76, 329 
Ill. 536—People v. Spranger, 145 
N.E. 706, 314 Ill. 602—People v. 
Scott, 120 N.E. 553, 284 Ill. 465. 
Iowa.—State v. Cater, 169 N.W. 43, 
184 Iowa 667. 

Kan.—State v. Calongne, 206 P. 1112, 
111 Kan. 332. 

Md.—Davis v. State, 102 A.2d 816, 
204 Md. 44. 

Mont.—State v. Asal, 256 P. 1071, 79 
Mont. 385. 

Neb.—Nichols v. State, 191 N.W. 
333, 109 Neb. 335. 

N.Y.—People v. Levan, 64 N.E.2d 341, 
295 N.Y. 26. 

People v. Cohen, 41 N.Y.S.2d 710, 
266 App.Div. 23—People v. Pierce, 
218 N.Y.S. 249, 218 App.Div. 254. 
Ohio.—McGaw v. State, 174 N.E. 741, 
123 Ohio St. 196. 

State v. Westlake, Com.PL, 145 
N.E.2d 501. 

Okl.—Cawley v. State, 248 P.2d 273, 96 
Okl.Cr. 53—Smith v. State, 262 P. 
507, 38 Okl.Cr. 416—Cosby v. State, 
236 P. 51, 30 Okl.Cr. 294. 

Pa.—Commonwealth v. Gormley, 77 
Pa.Super. 298—Commonwealth v. 
Hazlett, 14 Pa.Super. 352. 

Tex.—Haley v. State, 2 S.W.2d 259, 
108 Tex.Cr. 611—Gibson v. State, 
203 S.W. 1091, 83 Tex.Cr. 215— 
Harris v. State, 203 S.W. 1089, 83 
Tex.Cr. 468—Lozano v. State, 202 
S.W. 510, 83 Tex.Cr. 174. 

Wash.—State v. Adamo, 207 P. 7, 120 
Wash. 268—State v. Wingard, 158 
P. 725, 92 Wash. 219. 

Wis.—State v. Essex, 175 N.W. 795, 
170 Wis. 512. 

16 C.J. p 565 note 69—25 C.J. p 650 
note 37—30 C.J. p 152 note 45. 

In prosecutions for assault and bat¬ 
tery see Assault and Battery § 
116 f. 

In prosecutions for burglary see 
Burglary 5 48. 

In larceny prosecutions see Larceny 

$ 121 . 

In perjury prosecutions see Perjury 
5 53. 

"That an accused Is competent to 
testify as to his intent is generally 
recognized." 

Md.—Webb v. State, 93 A.2d 80, 82, 
201 Md. 158. 

"Direct proof of . . . [intent] 

may . . . come from the person 

in whose mind the intent was formu¬ 
lated . . . While not conclu¬ 

sive, such evidence is competent.” 
Conn.—State v. Nathan, 86 A.2d 322, 
323, 138 Conn. 485. 


Acts under advice of counsel 

(1) On the issue of bona fide in¬ 
tention of a party to a transaction, 
anything that casts light on his mo¬ 
tive and purposes, and tends to prove 
innocence of intentional wrongdoing, 
is admissible, and for such purpose 
accused’s testimony of his action 
under counsel's advice as to matters 
of positive law, ignorance of which 
does not excuse, is admissible. 
W.Va.—State v. Weissengoff, 109 S.E. 

707, 89 W.Va. 279. 

(2) Accused may testify that he 
was acting under advice of counsel 
with respect to an instrument of 
doubtful interpretation. 

U.S.—C. L T. Corp. v. U. S., C.CA. 

Wash., 150 F.2d 85. 

Exclusion of testimony held improper 
Cal.—People v. Morley, 265 P. 276, 
89 CA. 451—People v. Sheasbey, 
255 P. 836, 82 C.A. 459. 

Ill.—People v. Ervin, 174 N.E. 529, 
342 Ill. 421—People v. Spranger, 
145 N.E. 706, 314 III. 602. 

Ky.—Foure v. Commonwealth, 283 S. 

W. 958, 214 Ky. 620. 

Okl.—Smith v. State. 262 P. 507, 38 
Okl.Cr. 416. 

Or.—State v. Miller, 2 P.2d 8, 137 Or. 
218. 

Tex.—Hamman v. State, Cr., 314 S. 
W.2d 301—Cooper v. State, 250 S. 
W. 185, 94 Tex.Cr. 199—Mayo v. 
State, 245 S.W. 241, 92 Tex.Cr. 
624. 

Utah.—State v. Stenback, 2 P.2d 1050, 
78 Utah 350, 79 A.L.R. 878. 

67- Cal.—People v. Sheasbey, 255 P. 
836, 82 C.A. 459. 

Driving motor vehicle while Intoxi¬ 
cated 

Evidence showing intention of ac¬ 
cused in getting into automobile was 
held inadmissible in prosecution for 
driving a motor vehicle while intoxi¬ 
cated. 

Mass.—Commonwealth v. Uski, 160 
N.E. 305, 263 Mass. 22. 

Kidnapping 

Sustaining objection to question 
calling for motive of accused in kid¬ 
napping prosecutor was held not er¬ 
ror. 

Cal.—People v. Sheasbey, 255 P. 836, 
82 CA. 469. 

68- Ill.—People v. Ernst, 138 N.E. 
116, 306 Ill. 452. 

69. U.S.—Ford v. U. S., C.C.ACal., 
10 F.2d 339, affirmed 47 S.Ct. 531, 
273 U.S. 593, 71 L.Ed. 793. 

70- Ala.—People v. State, 56 So.2d 
665, 256 Ala. 612— Corpus Juris Se¬ 
cundum cited in McGuff v. State, 27 
So.2d 241, 247, 248 Ala. 259-^Jen¬ 
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kins v. State, 103 So. 458, 212 Ala. 
484—Thomas v. State, 90 So. 295, 
206 Ala. 416—Nickerson v. State, 
88 So. 905, 205 Ala. 684—Madry v. 
State, 78 So. 866, 201 Ala. 512- 
Cranberry v. State, 62 So. 52, 182 
Ala. 4—Bush v. State, 53 So. 266, 
168 Ala. 77—Crumpton v. State, 52 
So. 605, 167 Ala. 4—Rose v. State, 
42 So. 21, 144 Ala. 114—Gregory v. 
State, 37 So. 259, 140 Ala. 16—Tol¬ 
iver v. State, 10 So. 428, 94 Ala. Ill 
—Brown v. State, 79 Ala. 51. 

Golden v. State, 103 So.2d 62, 39 
AlaApp. 361, certiorari denied 103 
So.2d 62, 267 Ala. 456—Smith v. 
State, 178 So. 240, 28 AlaApp. 49— 
Lawler v. State, 115 So. 420, 22 Ala. 
App. 329—Bynum v. State, 104 So. 
834, 20 AlaApp. 619, certiorari de¬ 
nied Ex parte Bynum, 104 So. 835, 
213 Ala. 332—Largin v. State, 104 
So. 50, 20 AlaApp. 550—Spelce v. 
State, 103 So. 694, 20 AlaApp. 412, 
certiorari denied Ex parte Spelce, 
103 So. 705, 212 Ala. 559—Orr v. 
State, 102 So. 58, 20 AlaApp. 188, 
certiorari denied Ex parte Orr, 102 
So. 61, 212 Ala. 187—Gresham v. 
State, 101 So. 909, 20 AlaApp. 187, 
certiorari denied Ex parte Gres¬ 
ham, 101 So. 910, 212 Ala. 190— 
Corbin v. State, 98 So. 132, 19 Ala. 
App. 439, certiorari denied Ex parte 
Corbin, 98 So. 134, 210 Ala. 369— 
Lindsey v. State, 93 So. 331, 18 
AlaApp. 494—Williams v. State, 93 
So. 284, 18 AlaApp. 573—Hall v. 
State, 92 So. 527, 18 AlaApp. 407, 
certiorari denied 92 So. 920, 207 
Ala. 711—Reed v. State, 92 So. 513, 
18 AlaApp. 371—Wigerfall v. 
State, 82 So. 635, 17 AlaApp. 145— 
Holcombe v. State, 82 So. 630, 17 
AlaApp. 91—Moore v. State, 79 So. 
201, 16 AlaApp. 503—Hornsby v. 
State, 75 So. 637, 16 Ala.App. 89— 
Moton v. State, 69 So. 235, 13 Ala. 
App. 43—Ezzell v. State, 68 So. 578, 
13 Ala-App. 156—Talley v. State, 68 
So. 567, 12 AlaApp. 314—Harris v. 
State, 62 So. 477, 8 AlaApp. 33— 
Grantland v. State, 62 So. 470, 8 
AlaApp. 319—Brown v. State* 61 
So. 12, 7 Ala.App. 26—Bradley v. 
State, 58 So. 95, 8 AlaApp. 212— 
Weaver v. State, 55 So. 956, 1 Ala. 
App. 48. 

30 C.J. p 153 note 46. 

Reason for rule 

The law presumes that every per¬ 
son intends to do what he does, and 
that the natural, necessary, and prob¬ 
able consequences of his acts were 
intended. 

Ala.—Reed v. State, 92 So. 513, 18 
AlaApp. 371—Holcombe v. State, 
82 So. 630, 17 AlaApp. 91. 
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to fear a person; 71 but accused, after testifying in 
his own behalf, may be asked on cross-examination 
as to his intent, motives, or reasons for his partic¬ 
ular acts shown in his direct examination, or his 
guilty knowledge. 72 The admissibility of this class 
of evidence is within the sound discretion of the 


trial court. 72 * 5 

It has been said that the court has discretion 
whether to permit a witness other than accused to 
testify as to his own uncommunicated intent, mo¬ 
tive, or reason; 73 under some, 74 but not under oth¬ 
er, 75 circumstances or authorities, a witness other 


Questions held objectionable 

(1) In murder prosecution, where 
state introduced evidence tending to 
show flight. Question asked accused 
as to why he had left community im¬ 
properly sought to elicit testimony 
as to undisclosed state of mind or 
secret intent or undisclosed purpose. 
Ala.—Peoples v. State, 56 So.2d 665, 

256 Ala. 612. 

(2) In murder prosecution refus¬ 
ing to permit accused to testify as to 
whether, at time he went to get the 
rifle, he intended to shoot anyone 
was not error. 

Ala.—Higginbotham v. State, 78 So. 
2d 637, 262 Ala. 236. 

(3) Other questions. 

Ala.—Golden v. State, 103 So.2d 52, 
39 AlaApp. 361, certiorari denied 
103 So.2d 62, 267 Ala. 456—Smith 
v. State, 178 So. 240, 28 AlaApp. 49 
—Largin v. State, 104 So. 50, 20 
AlaApp. 550—Spelce v. State, 103 
So. 694, 20 AlaApp. 412, certiorari 
denied Ex parte Spelce, 103 So. 705, 
212 Ala. 559—Corbin v. State, 98 
So. 132, 19 AlaApp. 439, certiorari 
denied Ex parte Corbin, 98 So. 134, 
210 Ala. 369—Lindsey v. State, 93 
So. 331, 18 AlaApp. 494—Hall v. 
State, 92 So. 527, 18 AlaApp. 407, 
certiorari denied 92 So. 920, 207 
Ala. 711—Reed v. State, 92 So. 513, 
18 AlaApp. 371—Wigerfall v. 
State, 82 So. 635, 17 AlaApp. 145— 
Moore v. State, 79 So. 201, 16 Ala. 
App. 503—Ward v. State, 74 So. 
733, 15 AlaApp. 613—Bradley v. 
State, 58 So. 95, 8 AlaApp. 212. 

71. Pa.—Commonwealth v. Zee, 105 
A 279, 262 Fa. 251. 

72. Ala.—Cranberry v. State, 62 So. 
52, 182 Ala. 4. 

Mo.—State v. Ruffin, 286 S.W.2d 743. 
16 C.J. p 566 note 74—70 C.J. p 675 
notes 55, 56. 

Propriety of asking witness on cross- 
examination as to his reasons for 
his acts or omissions see Witness¬ 
es $ 384. 

7£5 U.S.—Wiley v. U. S., CA.Minn., 

257 F.2d 900. 

73. Ala.—Cole v. State, 110 So. 913, 
21 AlaApp. 601, certiorari denied 
110 So. 914, 215 Ala. 432. 

Discretion, held not abused 
Ala.—Cole v. State, supra. 

74. Cal.—People v. Gaines, 234 P.2d 
702, 106 CA.2d 196. 

Kan.—State v. Myers, 102 F.2d 1023, 
152 Kan. 56. 

Pa.—Commonwealth v. Zee, 105 A 
279, 262 Pa. 251. 


Tex.—Gandy v. State, 140 S.W.2d 182, 
139 Tex.Cr. 343. 

16 C.J. p 566 note 70 [a]. 

Corporate officer 

In prosecution against a corpora¬ 
tion, corporate officer who signed let¬ 
ters making claim, which were pre¬ 
pared by bookkeeper, may testify as 
to his intention. 

U.S.—Laser Grain Co. v. U. S., Mo., 
250 F. 826, 163 C.C.A 140. 

'When the motive of a witness in 
performing a particular act, or mak¬ 
ing a particular declaration, becomes 
a material issue, or reflects impor¬ 
tant light upon such issue, he may 
himself be sworn in regard to it, not¬ 
withstanding the difficulty of fur¬ 
nishing contradictory evidence, and 
notwithstanding the diminished cred¬ 
it to which his testimony may be en¬ 
titled as coming from an interested 
witness.” 

N.T.—People v. Levan, 64 NT.E.2d 341, 
345, 295 NT.T. 26—Kerrains v. Peo¬ 
ple, 60 N.Y. 221, 229, 19 Am.R. 158. 

Deposition testimony 

Kan.—State v. Myers, 102 P.2d 1023, 
152 Kan. 56. 

Belief of victims of Impersonation 

In prosecution for impersonating 
an F. B. I. agent, testimony of vic¬ 
tims of alleged impersonation that 
they believed accused to be a govern¬ 
ment officer was properly admitted. 
U.S.—Haid v. U. S., C.CAWash., 157 
F.2d 630. 

Fear 

(1) When fear is entertained by 
a witness and it is material in a con¬ 
troversy being tried, witness may 
properly be asked on direct examina¬ 
tion whether he entertained such 
fear, and such testimony is not limit¬ 
ed to a situation where there are dis¬ 
crepancies sought to be explained, as 
it is where offer is to prove uncom¬ 
municated motive or intention. 

Ala.—Ingram v. State, 42 So.2d 36, 

252 Ala. 497. 

(2) In prosecution of a labor union 
official for obstructing interstate 
commerce by extortion from a sub¬ 
contractor furnishing materials un¬ 
der a contract, subjective mental 
state of the victim was a relevant 
subject for testimony in determining 
the presence or absence of the requi¬ 
site fear; the victim may testify to 
his state of mind and motive in 
meeting the unlawful demand of the 
union official. 

U.S.—U. S. v. Stirone, D.C.Pa., 168 
F.Supp. 490, affirmed, CA., 262 F. 1 
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2d 571, reversed on other grounds 
80 S.Ct. 270, 361 U.S. 212, 4 L.Ed.2d 
252. 

75. Ala.—Pyles v. State, 78 So.2d 
816, 262 Ala. 1—Hardie v. State, 
68 So.2d 35, 260 Ala. 757—Reeder v. 
State, 97 So. 73, 210 Ala. 114. 

Valentine v. State, 98 So. 483, 19 
AlaApp. 510—Cooke v. State, 93 So. 
86, 18 AlaApp. 416, certiorari de¬ 
nied Ex parte Cooke, 93 So. 824, 208 
Ala. 100—'White v. State, 88 So. 
451, 18 AlaApp. 50—Harbin v. 
State, 72 So. 594, 15 AlaApp. 57— 
Mitchell v. State, 70 So. 991, 14 Ala. 
App. 46. 

Tex.—Robertson v. State, 282 S.W. 
587, 104 Tex.Cr. 85—Rees v. State, 
278 S.W. 843, 102 Tex.Cr. 506— 
Brashear v. State, 276 S.W. 232, 
101 Tex.Cr. 226—Walker v. State, 
206 S.W. 96, 84 Tex.Cr. 136. 

16 C.J. p 566 note 71. 

"The question . . . involves 

what is commonly known to the 
bench and bar of this State as the 
Rule of Exclusion. This rule found 
in no other jurisdiction, is to the ef¬ 
fect that a witness, whether a party 
to a cause or not, may not testify to 
his own Intent or other state of mind, 
notwithstanding the materiality to 
the case of this intent or state of 
mind. 

Utter confusion exists in our deci¬ 
sions dealing with the application of 
this rule. . . . Regardless of 
the chaotic application of the rule in 
the main, it seems fairly well settled 
that two exceptions have been made 
. . . first, that a witness who 
has testified to doing certain acts 
may on cross-examination be ques¬ 
tioned concerning his intent, motive, 
purpose, etc., in doing these acts; 
and second, where a witness admits 
having made statements contradic¬ 
tory of his testimony, he may testify 
as to his motive or reason for having 
made the prior statement.” 

Ala.—Ingram v. State, 42 So.2d 30, 
34, 34 Ala.App. 597, reversed on 
other grounds 42 So.2d 36, 252 Ala. 
497. 

Intent or state of mind material to 
issue 

Under the Alabama "rule of exclu¬ 
sion,” witness may not testify to his 
own intent or state of mind, even 
though his intent or state of mind is 
material to the issue. 

Ala.—McCain v. City of Montgomery, 
92 So.2d 678, 38 AlaApp. 568, cer¬ 
tiorari denied 92 So.2d 682, 265 Ala. 
551. 
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than accused may testify as to his own intent, mo¬ 
tive, purpose, reasons, or state of mind. A witness 
may npt testify as to the mental operation of a third 
person . 75 - 5 

§ 648. Evidence Not Presented to Grand 
Jury 

Evidence of guilt Is not incompetent because it was 
not produced before the grand Jury. 

Library References 

Criminal Law <©=>389. 

Evidence tending to prove the guilt of accused is 
not incompetent because it was not produced before 
the grand jury . 76 The state is not limited to the 
minutes or notice in its examination of witnesses . 76 - 5 


§ 649. Compelling Accused to Criminate 
Himself 

Under the common-law principle condemning com¬ 
pulsory self-incrimination and constitutional provisions 
declaratory thereof, incriminating evidence produced by 
the accused under compulsion is incompetent; but the 
protection is generally confined to evidence produced by 
testimonial compulsion. 

Library References 

Criminal Law <©=392, 652. 

The constitutions of the United States and of 
most of the states, and some statutes, provide in 
somewhat varying language that no person accused 
of crime shall be compelled to be a witness, or to give 
evidence, against himself, and these provisions ren¬ 
der incompetent all evidence incriminating accused 
which he is compelled to produce . 77 The prototype 


Direct examination 

On the examination in chief the 
secret, undisclosed, and uncommuni¬ 
cated motives, purposes, intentions, 
or beliefs of a witness are inadmis¬ 
sible In evidence. 

Ala.—Scott v. State, 30 So.2d 689, 249 
Ala. 304—Kilpatrick v. State, 104 
So. 666, 213 Ala. 368. 

Evans v. State, 106 So.2d 831, 39 
Ala. App. 498, certiorari stricken 
105 So.2d 834, 268 Ala. 344—Slay¬ 
ton v. State, 173 So. 632, 27 Ala. 
App. 422, reversed on other 
grounds 173 So. 642, 234 Ala. 1, re¬ 
versed on other grounds 173 So. 
645, 234 Ala. 9. 

16 C.J. p 666 note 72. 

Cross-examination 

(1) On cross-examination of prose¬ 
cuting witness, questions calling for 
a statement of his uncommunicated 
motive or purpose are inadmissible. 
Ala.—Hardin v. State, 68 So. 18, 8 

Ala.App. 216. 

(2) In uxoricide prosecution, ques¬ 
tion propounded on cross-examina¬ 
tion to state’s witness, as to why de¬ 
cedent had gone along with him to 
use telephone In his own house was 
objectionable as calling for an un¬ 
communicated motive or intention by 
deceased. 

Ala.—Garrett v. State, 106 So.2d 641, 
268 Ala. 299. 

Buie inapplicable 

As the rule rejecting proof of un¬ 
disclosed motives applies when the 
witness is doing something which in 
some way produces the occasion or 
brings on the difficulty, testimony of 
witness injured in fight resulting In 
killing, that when he came up town 
he had a date with a girl, is not in¬ 
admissible under the rule. 

Tex.—Bell v. State, 267 S.W. 718, 99 
Tex.Cr. 28. 

75.5 Ala.—Pierce v. State, 77 So.2d 
607, 38 Ala.App. 97, certiorari de¬ 
nied 77 So.2d 612, 262 Ala. 702. 


76. Ala.—Simmons v. Statp, 81 So. 
137, 16 Ala.App. 645. 

Puerto Rico.—People v. Barbosa, 34 
Puerto Rico 106. 

16 C.J. p 663 note 25. 

morphine possessed by accused 

was held admissible, although not be¬ 
fore grand jury. 

Iowa.—State v. Bailey, 209 N.W. 403, 
202 Iowa 146. 

76.5 Iowa.—State v. Powell, 24 N. 

W.2d 769, 237 Iowa 1227. 
material matters not disclosed by 
minutes 

(1) Witness examined before in¬ 
dicting grand jury, minutes of whose 
evidence are properly returned and 
filed, may be examined at trial con¬ 
cerning material matters not disclos¬ 
ed by such minutes. 

Iowa.—State v. Boucher, 23 N.W.2d 
851, 237 Iowa 772—State v. Thom, 
17 N.W.2d 96, 236 Iowa 129. 

(2) In prosecution for keeping 
house of ill fame, where minutes of 
evidence of officers before grand jury 
recited in part that accused operat¬ 
ed premises in question, trial court 
did not err in permitting officers to 
testify to reputation of the premises, 
on ground that minutes of their evi¬ 
dence before grand jury were insuffi¬ 
cient to qualify them to testify on 
such point. 

Iowa.—State v. Thom, supra. 

77 . U.S.—U. S. v. Bonanno, D.CJT. 
Y. f 180 F.Supp. 71. 

Ala.—Burks v. State, 200 So. 418, 240 
Ala. 687—Dean v. State, 197 So. 
53, 240 Ala. 8. 

Ingram v. State, 42 So.2d 30, 34 
Ala»App. 597, reversed on other 
grounds 42 So.2d 36, 252 Ala. 497. 
Ky.—Grigsby v. Commonwealth, 187 
S,W.2d 259, 299 Ky. 721, 159 A.L.R. 
196—Gentry v. Commonwealth, 
286 S.W. 1040, 215 Ky. 728. 

La.—State v. Galjour, 41 So.2d 215, 
215 La. 553. ( 


Me.—State v. Dorathy, 170 A. 506, 
232 Me. 291. 

Mich.—People v. Zeigler, 100 N.W.2d 
456, 358 Mich. 355. 

N.J.—State v. White, 142 A.2d 65, 27 
NT.J. 158. 

N'.M.—Breithaupt v. Abram, 271 P.2d 
827, 58 3ST.M. 385, affirmed 77 S.Ct. 
408. 

N.Y.—Anonymous v. Arkwright. 170 
NT.Y.S.2d 538, 5 A.D.2d 792. 

N\C.—State v. Hollingsworth, 132 S. 

E. $67, 1913ST.C. 595. 

Ohio.—Snook v. State, 170 N.E. 444, 
34 Ohio App. 60, error dismissed 
172 N.E. 307, 121 Ohio St. 625, and 
certiorari denied Snook v. State 
of Ohio, 50 S.Ct. 237, 281 TJ.S. 722, 
74 L.Ed. 1141. 

Okl.—Alexander v. State, Cr., 305 P. 
2d 572. 

S.C.—State v. Myers, 67 S.E.2d 506, 
220 S.C. 309, 32 A.L.R.2d 430. 

Tex.—Corpus Juris quoted in Apoda- 
ca v. State, 146 S.W.2d 381, 382, 
140 Tex.Cr. 593. 

16 C.J. p 566 note 76. 

Privilege against self-incrimination 
generally see Witnesses $5 431- 
547. 

Basis of rule 

Self-criminatory evidence, includ¬ 
ing physical evidence, obtained by 
compulsion, is excluded under Fifth 
Amendment, not only because of its 
unreliability, but because its use is 
offensive to sense of justice. 

D.C.—U. S. v. Townsend, D.C., 151 P. 
Supp. 378. 

Statute not required 
Fifth Amendment Is self-execut¬ 
ing and thus a witness does not need 
any statute to protect him from the 
use of self-incriminating testimony 
he is compelled to give over his ob¬ 
jection. 

U.S.—Adams v. State of Maryland, 
74 S.Ct 442, 347 U.S. 179, 98 L.E<L 
608. 
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of the guaranty is found in the maxim of the com¬ 
mon law, Nemo tenetur seipsum accusare , 78 which 
was brought to America by our ancestors as a part 
of their birthright, and the privilege against self¬ 
incrimination has been uniformly construed by the 
courts as giving the citizen protection as broad 
as that afforded by the common-law principle from 
which it is derived . 79 Both the federal and state 
constitutions are to be liberally construed to prevent 
compulsory self-incrimination ; 80 and where the 
provisions of the two constitutions are substantively 
alike, they may be construed alike, and precedents 


with respect to the construction of one may serve 
as precedents for the construction of the other . 80 - 5 
The protection afforded by the constitutional guar¬ 
anty adheres to accused throughout the trial ; 81 
and the guaranty extends to protect accused from 
the use of incriminating evidence against him with¬ 
out regard to where or when it was obtained from 
him . 81 - 5 

Not all evidence proceeding from accused is ex¬ 
cluded by the constitutional provision . 82 The key¬ 
note of the prohibition is compulsion ; 83 it clearly 


Forfeiture proceeding 1 by govern¬ 
ment is within constitutional guar¬ 
anty against self-incrimination. 
U.S.—U. S. v. Fifty-Eight Drums of 
Material Designed for Manufacture 
of Intoxicating Liquor, D.C.Pa., 88 
F.2d 1005. 

Interrogatories 

State cannot compel an accused to 
answer interrogatories since that 
would be compelling him to testify 
against himself. 

Ind.—Lander v. State, 154 N.E.2d 507, 
238 Ind. 680. 

Production of writing on service 
of notice by state is optional with 
accused, since he cannot be required 
to produce evidence against himself. 
Iowa.—State v. Gardiner, 216 N.W. 
758, 205 Iowa 30. 

Violation not sanctioned 

(1) No violation of privilege 
against self-incrimination can be 
sanctioned. 

Cal.—People v. Parks, 811 P.2d 874, 
151 C.A.2d 537. 

(2) Constitutional guaranty is 
mandatory, securing to every accused 
person a valuable right which cannot 
be dispensed with at discretion of the 
courts. 

Mont.—State v. Allison, 153 P.2d 141, 
116 Mont. 352. 

Constitutional right held not violated 
U.S.—TJ. S. v. Thomas, D.C.Ky., 49 
F.Supp. 547. 

Colo.—Williams v. People, 158 P.2d 
447, 114 Colo. 207, 159 A.L.B. 509. 
Ind.—King v. State, 139 N.E.2d 547, 
236 Ind. 268. 

Wash.—Pettus v. Cranor, 250 P.2d 
542, 41 Wash.2d 567. 

78. Idaho.— Corpus Juris Secundum 
cited in State v. Bock, 328 P.2d 
1065, 1073, 80 Idaho 296. 

Md.—Allen v. State, 39 A.2d 820, 183 
Md. 603, 171 A.L.R. 1138—Blum v. 
State, 51 A. 26, 94 Md. 375, 56 L.R. 
A. 322. 

Pa.—Commonwealth v. Cox, 10 Pa. 
Dist. & Co. 678. 

Tex.— Corpus Juris quoted In Apoda- 
ca v. State, 146 S.W.2d 381, 382. 
140 Tex.Cr. 593. 

16 C.J. p 566 note 77, 


In states where guaranty has not 
been adopted as part of the state 
constitution, its doctrine, in so far as 
it expresses the rule of the com¬ 
mon law, is the rule of the courts 
in the admission of evidence in crim¬ 
inal cases. 

N.J.—State v. Miller, 60 A. 202, 71 N. 
J.Law 527. 

79. Ga.—Calhoun v. State, 87 S.E. 
893, 144 Ga. 679. 

Md.—Allen v. State, 39 A.2d 820, 183 
Md. 603, 171 A.L.R. 1138. 

Tex.— Corpus Juris quoted in Apoda- 
ca v. State, 146 S.W.2d 381, 382, 
140 Tex.Cr. 593. 

80. U.S.—Gilbert v. U. S., C.C.A. 
Okl., 163 F.2d 325—Gilbert v. U. S., 
C.C.A.Okl., 144 F.2d 568. 

U.S.—Safarik v. U. S. f C.C.A.Neb., 62 
F.2d 892, rehearing denied 63 F.2d 
369. 

Fla.—State ex rel. Byer v. Willard, 
54 So.2d 179. 

Ga.—Grant v. State, 77 S.E.2d 748, 
88 Ga.App. 745—Meriwether v. 

State, 11 S.E. 2d 816, 63 Ga.App. 
667, transferred see 8 S.E.2d 72, 
189 Ga. 746. 

Ill.—People v. Grod, 53 N.E.2d 591, 
385 Ill. 584. 

Ky.—Kinslow v. Carter, 282 S.W.2d 
141. 

Md.—Allen v. State, 39 A.2d 820, 183 
Md. 603, 171 A.L.R. 1138. 

N.Y.—Anonymous v. Arkwright, 170 
N.Y.S.2d 538, 5 A.D.2d 792. 

Okl.—Kuhn v. State, 104 F.2d 1010, 
70 Okl.Cr. 119. 

Tex.— Corpus Juris quoted in Apoda- 
ca v. State, 146 S.W.2d 381, 382, 
140 Tex.Cr. 593. 

16 C.J. p 566 note 80. 

G-uide in interpretation of consti¬ 
tutional guaranty against compul¬ 
sory self-incrimination is not the 
probability of the evidence, but it is 
the capability of abuse. 

Md.—Allen v. State, 39 A.2d 820, 183 
Md. 603, 171 A.L.R. 1138. 

80.5 Ill.—Halpin v. Scotti, 112 N.E. 
2d 91, 415 Ill. 104. 

Me.—Gendron v. Burnham, 82 A.2d 
773, 146 Me. 387, 38 A.L.R,2d 210. 
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81. U.S.—Safarik v. U. S., C.C.A. 
Neb., 62 F.2d 892, rehearing denied 
63 F.2d 369. 

Md.—Allen v. State, 39 A.2d 820, 183 
Md. 603, 171 A.L.R. 1138. 

81.5 Cal.—People v. McCormick, 228 
P.2d 349, 102 C.A.2d Supp. 954. 
All stages of proceeding 

(1) Exercise of privilege of accus¬ 
ed against self-incrimination is not 
confined to trial but applies to all 
stages of a criminal proceeding. 

Pa.—Commonwealth v. Kilgallen, 108 

A.2d 780, 379 Pa. 315. 

(2) Privilege held with accused at 
police station. 

Cal.—People v. Clemmons, 814 P.2d 
142, 153 C.A.2d 64. 

Any circumstances 

Constitutional guaranty covers tes¬ 
timonial compulsion under any cir¬ 
cumstances. 

S.C.—State v. Taylor, 49 S.E.2d 289, 
213 S.C. 330, 16 A.L.R.2d 1317. 
Evidence out of court 

Constitutional provision includes 
evidence out of court as well as in 
court. 

Miss.—Wheat v. State, 30 So.2d 84, 
201 Miss. 890. 

Office or residence 

Immunity from self-incrimination 
extends to evidence obtained from 
one’s office as well as from his resi¬ 
dence. 

Miss.—State v. Bates, 192 So. 832, 
187 Miss. 172. 

82. U.S.—Schenck v. U. S., Pa., 39 
S.Ct 247, 249 U.S. 47, 63 L.Ed. 470. 

83. Cal.—People v. Haeussler, 260 
P.2d 8, 41 C.2d 252, certiorari de¬ 
nied Haeussler v. People of the 
State of California, 74 S.Ct. 633, 
347 U.S. 931, 98 L.Ed. 1082. 

Ky.—Gentry v. Commonwealth, 286 
S.W. 1040, 215 Ky. 728. 

Mich.—Corpus Juris quoted in People 
v. Collins, 193 N.W. 858, 860, 223 
Mich. 303. 

N.C.—State v. Farrell, 28 S.E.2d 560, 
223 N.C. 804. 

Ohio.—City of Columbus v. Thomp¬ 
son, App., 89 N.E.2d 604. 

Puerto Rico.—People v. Kent, 10 
Puerto Rico 325. 
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does not extend to the exclusion of evidence volun¬ 
tarily furnished by accused . 84 So, where accused 
after his arrest does an act, without objection, 
which tends to incriminate him, admission of evi¬ 
dence of the act is not violative of any constitutional 
right of accused . 84 * 6 Moreover, the constitutional 
guaranty does not render evidence inadmissible on 
the ground that accused was compelled to produce 
it against himself, unless it appears that such com¬ 
pulsion was used as to rob him of volition in the mat¬ 
ter . 85 

Thus, facts which have been learned by a compe¬ 
tent witness are not to be excluded on the ground 
of self-incrimination because the witness may have 
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been put on the track of them by information com¬ 
ing incidentally or otherwise from the prisoner or 
his wife . 86 Furthermore, the prohibition is against 
compulsion by the government, and does not bar 
evidence obtained from accused by compulsion ex¬ 
ercised by a third person . 87 

The privilege against self-incrimination being 
personal, accused is not entitled to have evidence 
excluded which is claimed to incriminate some oth¬ 
er person in violation of such other person’s con¬ 
stitutional rights . 88 

The protection applies to adjective and not to 
substantive law, is personal to accused, and may be 
waived by him , 89 either by direct action or by 


Tex.— Corpus Juris quoted in Apoda- 
ca v. State, 146 S.W.2d 381, 382, 140 
Tex.Cr. 593. 

Charge of habitual criminality 
Reading to jury allegations of for¬ 
mer convictions contained In Infor¬ 
mation and introduction of proof in 
support of them does not interfere 
with constitutional privilege of elect¬ 
ing not to take stand; and fact that 
a charge of habitual criminality, 
when coupled with instant charge, 
may have influenced or even Impor¬ 
tuned accused to take stand in his 
own defense when he would other¬ 
wise have remained off and run risk 
of being confronted with past con¬ 
victions of felonies, cannot be con¬ 
strued as taking away or even tram¬ 
melling his constitutional immunity 
from giving evidence against him¬ 
self. 

Utah.—Thompson v. Harris, 152 P.2d 
91, 107 Utah 99, certiorari denied 
65 S.Ct. 676, 324 U.S. 845, 89 L.Ed. 
1406. 

84. U.S.—U. S. v. Wheeler, CA-Pa., 
275 F.2d 94—Hanson v. U. S., C.A. 
NT.IX, 186 F.2d 61. 

Cal.—People v. Bundy, 145 P. 537, 168 
C. 777. 

People v. Love, 350 P.2d 705, 3 
Cal.Rptr. 665—People v. Clark, 1 
Cal.Rptr. 176—People v. Houston, 
330 P.2d 456, 164 C.A.2d 396—Cor¬ 
pus Juris Secundum cited in People 
v. Harper, 252 P.2d 950, 952, 115 C. 
A.2d 776. 

Ga.—Foster v. State, 100 S.E.2d 426, 
213 Ga. 601, certiorari denied Fos¬ 
ter v. State of Georgia, 78 S.Ct. 559, 
355 U.S. 967, 2 L.Ed.2d 542. 

Kan.—State v. Fields, 318 P.2d 1018, 
182 Kan. 180. 

Ky.—Turner v. Commonwealth, 13 
S.W.2d 633, 227 Ky. 520—Gentry 
v. Commonwealth, 286 S.W. 1040, 
215 Ky. 728. 

N.C.—State v. Farrell, 28 S.E.2d 560, 
223 N.C. 804. 

Pa.—Commonwealth v. Greenberg, 17 
A.2d 698, 143 Pa.Super. 203. 


Pa.—Commonwealth v. Randolph, 74 
Pa.Super. 76. 

Noncompulsory incrimination 
Essential liberty guarded by the 
privilege against self-incrimination 
is the involuntary nature of self-ac- 
cusation, and noncompulsory incrim¬ 
ination is not within protective ambit 
of Constitution. 

Ariz.—State v. Marsin, 307 P.2d 607, 
82 Ariz. 1. 

Admissions or confessions 

Constitutional inhibition against 
compulsory self-incrimination is di¬ 
rected against compulsion and not 
against voluntary admissions, con¬ 
fessions, or testimony freely given 
on trial. 

N.C.—State v. Sheffield, 111 S.E.2d 
195, 251 N.C. 309. 

Initialing of exhibits 

In prosecution for fatal shooting 
of policeman during course of armed 
robbery, defendants, who voluntari¬ 
ly initialed exhibits for orderly pres¬ 
entation when requested to do so, 
were not denied privilege against 
self-incrimination. 

N.J.—State v. Wise, 115 A.2d 62, 19 
3ST.J. 59. 

84.5 Ga.—Thomas v. State, 98 S.E.2d 
548, 213 Ga. 237. 

85. Ga.—Eaker v. State, 62 S.E. 99, 
4 Ga.App. 649. 

Tex.—Corpus Juris quoted in Apoda- 
ca v. State, 146 S.W.2d 381, 382, 
140 Tex.Cr. 593. 

86. Ga.—Goolsby v. State, 66 S.E. 
159, 133 Ga. 427. 

Pa.—Commonwealth v. Johnson, 62 
A. 1064, 213 Pa. 432. 

87. Or.—State v. Barrett, 254 P. 198, 
121 Or. 57. 

16 C.J. p 567 note 87. 

88. U.S.—U. S. v. Johnson, C.C.A. 
Pa., 165 F.2d 42, certiorari denied 
68 S.Ct. 355, two cases, 332 U.S. 
852, 92 L.Ed. 421, and Greenes v. 
U. S., 68 S.Ct. 355, 332 U.S. 852, 92 
L.Ed. 422, rehearing denied 68 S. 
Ct. 457, 333 U.S. 834, 92 L.Ed. 1118 
—Newfield v. Ryan, C.C.A.Fla., 91 
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F.2d 700, certiorari denied Ryan v. 
Newfleld, 58 S.Ct. 54, two cases, 302 
U.S. 729, 82 L.Ed. 564, rehearingr 
denied 58 S.Ct. 137, 302 U.S. 777, 
82 L.Ed. 601, 58 S.Ct. 138, 302 U.S. 
777, 82 L.Ed. 601, and 58 S.Ct. 262, 
two cases, 302 U.S. 650, 82 L.Ed. 
504—Ballentine v. Florida Tex. Oil 
Co„ C.C.A.Fla., 91 F.2d 700, certio¬ 
rari denied Florida Tex. Oil Co. v. 
Ballentine, 58 S.Ct. 64, 302 U.S. 
729, 82 L.Ed. 564, rehearing denied 
58 S.Ct. 138, 302 U.S. 777, 82 L.Ed. 
601, and 58 S.Ct. 262, 302 U.S. 650, 
82 L.Ed. 504—U. S. v. Hoyt, D.C-hT. 
Y., 53 F.2d 881. 

Kan.—State v. Reidle, 46 P.2d 601,. 
142 Kan. 290. 

Tex.—Echols v. State, 93 S.W.2d 421, 
130 Tex.Cr. 266. 

Persons jointly accused 

(1) Evidence procured by compul¬ 
sion from one accused may be used 
against persons jointly accused with 
him. 

U.S.—'U. S. v. Olmstead, D.C.Wash., 
7 F.2d 760. 

(2) In prosecution of several de¬ 
fendants, admission of testimony ot 
one of defendants, who had pleaded 
guilty and who had been placed on 
probation, did not violate other de¬ 
fendants* privilege against self-in¬ 
crimination. 

U.S.—Goodman v. U. S., C.AJN.D., 27? 
F.2d 853. 

89. U.S.—Hanson v. U. S., C.A.N.D., 
186 F.2d 61—U. S. v. Buckner, C.C. 
A.N.Y., 108 F.2d 921, certiorari de¬ 
nied Buckner v. U. S. f 60 S.Ct. 613, 
309 U.S. 669, 84 L.Ed. 1016—U. S. v. 
Hoyt, D.C.N.Y., 53 F.2d 881—Opt- 
ner v. U. S., C.CA.MIch. f 13 F.2d 
11 . 

Ariz.—Garcia r. State, 274 P. 166, 35- 
Ariz. 35. 

CaL—Kilpatrick v. Superior Court, 
314 P.2d 164, 153 C.A.2d 146—Peo¬ 
ple v. Guiterez, 14 P.2d 838, 126 C. 
A. 526. 

Idaho.—State v. Sedam, 107 P.2d 
1065, 62 Idaho 26. 
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failure to act ; 89 - 5 and an accused who signed a 
waiver of immunity not expressly limited as to time, 
before testifying in a grand jury investigation of a 
certain charge, may be bound thereby with respect 
to a subsequent reopening of the investigation with 
respect to another related charge . 89 - 10 However, 
the waiver of the privilege must be informed and 
intelligent, and there can be no waiver if accused 
did not know his rights . 89 - 16 While waiver may be 
effected by a free and voluntary disclosure of guilt, 
no such waiver can result unless from attendant cir¬ 
cumstances such ingredients are present . 89 * 20 The 
constitutional protection may not be suspended by 
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mere inferences from indifferent facts or doubtful 
presumptions, whether of law or of fact . 89 - 26 While 
an accused by voluntarily taking the stand waives 
the privilege with respect to testifying as to any 
matter pertinent to the issue on trial, he cannot be 
compelled to furnish or produce evidence which 
would tend to connect him with the crime . 89 - 30 

With respect to the admissibility of self-incrimi¬ 
nating evidence, the Fifth Amendment to the Fed¬ 
eral Constitution applies only to the federal govern¬ 
ment and its officers and courts; it does not govern 
the several states or their courts . 90 It must be 


Ind.—Appelby v. State, 48 H.E.2d 646, 
221 Ind. 644, rehearing denied 49 
N.E.2d 533, 221 Ind. 544—Spitler v. 
State, 46 N.E.2d 591, 221 Ind. 107 
—Shneider v. State, 40 N.E.2d 322, 
220 Ind. 28. 

Minn.—State v. Gensmer, 51 N.W.2d 
680, 235 Minn. 72, certiorari denied 
Gensmer v. State of Minnesota, 73 
S.Ct. 24, 344 U.S. 824, 97 L.Ed. 642 
—State v. Iosue, 19 N.W.2d 735, 220 
Minn. 283. 

Miss.—Brown v. State, 161 So. 465, 
173 Miss. 542, reversed on other 
grounds Brown v. State of Mis¬ 
sissippi, 56 S.Ct. 461, 297 U.S. 278, 
80 L.Ed. 682, conformed to Brown 
v. State, 167 So. 82. 

Mont.—State v. Allison, 153 P.2d 141, 
116 Mont. 352. 

N.H.—State v. George, 43 A.2d 256, 
93 N.H. 408. 

N.C.—State v. Eccles, 172 S.E. 415, 
205 N.C. 825. 

Wash.—State v. Lane, 246 P.2d 474, 
40 Washed 734. 

Waiver by some defendants 

In prosecution of several defend¬ 
ants for conspiracy to obstruct ad¬ 
ministration of justice, where docu¬ 
ments were in custody of prosecution 
under lawful process, prosecution 
could retain possession for use 
against other defendants claiming no 
Immunity, even though an objecting 
defendant invoking the privilege 
against self-incrimination might 
have a valid defense and have the 
right to have specific documents ex¬ 
cluded as to him. 

U.S.—U. S. v. Johnson, D.C.Pa., 76 F. 
Supp. 538. 

89.5 U.S.—U. S. v. Shaw, D.C.Cal., 33 
F.Supp. 531. 

Conduct held to constitute waiver 

(1) In general. 

Pa.—Commonwealth v. Coroniti, 38 
A.2d 397, 155 Pa.Super. 131. 

Commonwealth v. Cavanaugh, 
-Quar.Sess., 46 Lack.Jur. 137, af¬ 
firmed 46 A.2d 579, 159 Pa.Super. 
113. 

(2) Where accused's counsel, in 
cross-examining a state's witness, 
used document which was a state¬ 


ment of such witness taken from him 
by accused’s associate counsel, coun¬ 
sel waived any privilege based on 
claim that document belonged to ac¬ 
cused, and it was therefore not er¬ 
ror to require counsel to deliver doc¬ 
ument to state’s counsel for inspec¬ 
tion over accused’s objection. 

N.H.—State v. George, 43 A.2d 256, 
93 N.H. 408. 

(3) Fact that evidence against ac¬ 
cused was based on information ob¬ 
tained from records submitted by ac¬ 
cused to grand jury before which he 
was summoned under subpoena did 
not constitute an invasion of ac¬ 
cused's constitutional right to free¬ 
dom from self-incrimination, where 
accused, when records were submit¬ 
ted, did not point to anything there¬ 
in which created personal privilege 
in his behalf against self-incrimina¬ 
tion. 

U.S.—U. S. v. Johnson, C.C.A.Pa., 165 
F.2d 42, certiorari denied 68 S.Ct. 
855, two cases, 332 U.S. 852, 92 L. 
Ed. 421, and Greenes v. U. S. f 68 
S.Ct. 355, 332 U.S. 852, 92 L.Ed. 
422, rehearing denied 68 S.Ct. 457, 
333 U.S. 834, 92 L.Ed. 1118. 

189.10 Minn.—State v. Iosue, 19 N. 
W.2d 735, 220 Minn. 283. 

89.15 Cal.—Killpatrick v. Superior 
Court, 314 P.2d 164, 153 C.A.2d 
146. 

D.C.—Wood v. U. S. f 128 F.2d 265, 75 
U.S.App.D.C. 274, 141 A.L.R. 1318. 
Mont.—State v. Allison, 153 P.2d 141, 
116 Mont. 352. 

89.20 Fla.—Williams v. State, 22 So. 
2d 821, 156 Fla. 300. 

89.25 D.C.—Wood v. U. S., 128 F.2d 
265, 75 U.S.App.D.C. 274, 141 A.L. 
R. 1318. 

Silence 

In prosecution for armed robbery, 
accused, under circumstances, did 
not waive his right against self-in¬ 
crimination by process of remaining 
silent in face of alleged accusations. 
Cal.—People v. Clemmons, 314 P.2d 
142, 153 C.A.2d 64. 

89.30 Md.—Allen v. State, 39 A.2d 
820, 183 Md. 603, 171 A.L.R. 1138. 
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90. U.S.—U. S. ex rel. Rooney v. 
Ragen, C.A.I11., 173 F.2d 668, cer¬ 
tiorari denied 69 S.Ct. 1524, 337 U. 
S. 961, 93 L.Ed. 1759—Bell v. Hood, 
C.C.A.Cal„ 150 F.2d 96, reversed on 
other grounds 66 S.Ct. 773, 327 U.S. 
678, 90 L.Ed. 939. 

Application of Woods, D.C.Cal., 
154 F.Supp. 932, application denied 
In re Woods, 249 F.2d 614, certio¬ 
rari denied Woods v. Heinze, 78 S. 
Ct. 7 05, 356 U.S. 921, 2 L.Ed.2d 
716. 

Ariz.—State v. Berg, 259 P.2d 261, 76 
Ariz. 96. 

Cal.—People v. Cuevas, 306 P.2d 510, 
148 C.A.2d 331—People v. Sica, 247 
P.2d 72, 112 C.A.2d 574. 

People v. McCormick, 228 P.2d 
349, 102 OA.2d Supp. 954. 

Colo.—Early v. People, 352 P.2d 112. 

Ga.—McIntyre v. State, 11 S.E.2d 5, 
190 Ga. 872, 134 A.L.R. 813, certio¬ 
rari denied McIntyre v. State of 
Georgia, 61 S.Ct. 732, 312 U.S. 695, 
85 L.Ed. 1130. 

Meriwether v. State, 11 S.E.2d 
816, 63 Ga.App. 667, transferred 
see 8 S.E.2d 72, 189 Ga. 746. 

Idaho.—State v. Bock, 328 P.2d 1065, 
80 Idaho 296—State v. McClurg, 
300 P. 898, 50 Idaho 762. 

Iowa.—Amana Soc. v. Selzer, 94 N.W. 
2d 337, 250 Iowa 380. 

La.—State v. Eddins, 108 So. 468, 
161 La. 240. 

Miss.—Tucker v. State, 90 So. 845, 
128 Miss. 211, 24 A.L.R. 1377. 

Mo.—State v. Owens, 259 S.W. 100, 
302 Mo. 348, 32 A.L.R. 383. 

Mont.—State v. Gardner, 249 P. 574, 
77 Mont. 8, 52 A.L.R. 454. 

Ohio.—State v. Lindway, 2 N.E.2d 
490, 131 Ohio St. 166, appeal dis¬ 
missed Lindway v. State of Ohio, 
57 S.W. 36, 299 U.S. 506, 81 L.Ed. 
375. 

Okl.—Buxton v. State, 258 P. 814, 37 
Okl.Cr. 402. 

Pa.—Commonwealth v. Dabblerio, 
138 A. 679, 290 Pa. 174. 

Utah—State v. Aime, 220 P. 704, 62 
Utah 476, 32 A.L.R. 375. 

Vt.—State v. O’Brien, 170 A. 98, 106 
Vt. 97. 

Va.—Hall v. Commonwealth, 121 S. 
E. 154, 138 Va. 727. 
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borne in mind also that the prohibitions against com¬ 
pulsory self-incrimination and against illegal search¬ 
es and seizures are separate and distinct. 91 Ac¬ 
cordingly, if evidence offered in a criminal prosecu¬ 
tion violates accused's right against self-incrimina- 
tion, as far as such right is concerned it makes no 
difference whether the evidence was obtained by 
lawful or unlawful search and seizure, and any in¬ 
quiry into the method by which it was secured, ex¬ 
cept to determine whether it was against the con¬ 
sent of accused, is irrelevant. 91 * 5 As discussed 
infra § 657(5), both prohibitions are by some au¬ 
thorities relied on in holding evidence obtained by 
illegal search and seizure incompetent. 
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Nature of evidence embraced. Some authorities 
have extended the privilege against self-incrimina¬ 
tion to compelling accused to do any act against his 
will which results in evidence tending to incriminate 
him, and accordingly hold that evidence so produced 
or discovered is incompetent, 92 and it has been held 
that demonstration by an act which tends to self¬ 
incrimination is as obnoxious to the constitutional 
provision as self-incrimination by words. 92 - 5 The 
more general view is that the constitutional guaranty 
renders incompetent only such evidence as is fur¬ 
nished or produced by accused under “testimonial 
compulsion,” 93 such as disclosures obtained by legal 


Wash.—State v. Hennessy, 195 P. 
211, 114 Wash. 351. 

91. Ariz.—State v. Frye, 120 P.2d 
793, 58 Ariz. 409. 

T.C.—District of Columbia v. Little, 
178 F.2d 13, 85 U.S.App.D.C. 242, 
13 A.L.R.2d 954, affirmed 70 S.Ct. 
468, 339 TJ.S. 1, 94 L.Ed. 599— 
Nueslein v. District of Columbia, 
115 F.2d 690, 73 App.D.C. 85. 

N.Y.—People v. Chiagles, 142 N.E. 
583, 237 N.Y. 193, 32 A.D.R. 676. 

People v. Defore, 211 N.Y.S. 134, 
213 App.Div. 643. 

16 C.J. p 567 note 88. 

Application without conflict 
Rule that fact that evidence may 
have been illegally taken from pos¬ 
session of party against whom it is 
offered or otherwise unlawfully ob¬ 
tained, does not render it inadmissi¬ 
ble must be so applied as not to con¬ 
flict with related rule that one may 
not be compelled to testify against 
himself. 

S.C.—State v. Cook, 28 S.E.2d 842, 
204 S.C. 295. 

Point of contact 

“Privilege against self-incrimina- 
tion" is not identical with “unrea¬ 
sonable search and seizure" even 
though they have their point of con¬ 
tact and seizure or compulsory pro¬ 
duction of a man’s private papers, 
properties, or effects to be used in 
evidence against him, is equivalent 
to compelling him to give evidence 
against himself, and in a criminal 
case Is prohibited by Constitution. 
Ill.—People v. Exum, 47 N.E.2d 56, 
382 Ill. 204. 

91. B Ariz.—State v. Frye, 120 P.2d 
793, 58 Ariz. 409. 

92. Ala.—Hunt v. State, 27 So.2d 
186, 248 Ala. 217. 

Ga.—Calhoun v. State, 87 S.E. 893, 
144 Ga. 679. 

When rule not violated 

Rule that a person cannot be re¬ 
quired against his will to do any pos¬ 
itive act tending to operate as evi¬ 
dence against himself In a criminal 
case is not violated by another per¬ 


son doing an act against will of ac¬ 
cused relating to accused's person 
and thereby causing to be revealed 
matter material as evidence against 
accused. 

Ala.—Hunt v. State, 27 So.2d 186, 248 
Ala. 217. 

92.5 Tex.—Apodaca v. State, 146 S. 
W.2d 381, 140 Tex.Cr. 593. 

Unreasonable demonstrations 

Constitutional provision against 
self-incrimination prohibits Involun¬ 
tary testimonial utterances, or un¬ 
reasonable Involuntary demonstra¬ 
tions before jury. 

Okl.—Alexander v. State, Cr., 305 P. 
2d 572. 

93. U.S.—Blackford v. U. S., C.A. 
Cal., 247 F.2d 745, certiorari denied 

78 S.Ct. 672, 356 U.S. 914, 2 L.Ed.2d 
586. 

Cal—People v. McDaniel, 321 P.2d 
497, 157 CA.2d 492, appeal dismiss¬ 
ed McDaniel v. People of State of 
California, 79 S.Ct. 323, 358 U.S. 
282, 3 L.Ed.2d 299, rehearing denied 

79 S.Ct. 610, 359 U.S. 932, 3 L.Ed.2d 
634—People v. Chapman, 311 P.2d 
190, 151 C.A.2d 59, certiorari denied 
Chapman v. People of State of Cal¬ 
ifornia, 78 S.Ct. 345, 355 U.S. 916, 2 
L.Ed.2d 275— Corpus Juris Secun¬ 
dum cited in People v. Harper, 262 
P.2d 950, 952, 115 CA..2d 776- 
Corpus Juris Secundum quoted in 
People v. One 1941 Mercury Sedan, 
168 P.2d 443, 447, 74 C.A.2d 199- 
People v. Jones, 296 P. 317, 112 C. 
A. 68. 

People v. Conterno, 339 P.2d 968, 
170 C.A.2d Supp. 817. 

D.C.—Ridgell v. U. S., Mun.App., 54 
A.2d 679. 

Idaho.—State v. Bock, 328 P.2d 1065, 

80 Idaho 296. 

Ind.—Alldredge v. State, 156 N.E.2d 

888 . 

Mich.—People v. Placido, 17 N.W.2d 
230, 310 Mich. 404. 

Nev.—Skidmore v. State, 92 P.2d 979, 
59 Nev. 320. 

N.H.—State v. Sturtevant, 70 A.2d 
909, 96 N.H. 99. 
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N.M.—State v. Barela, 168 P. 545, 23 
N.M. 395, L.R.A.1918B, 844. 

N.Y.—People v. Strauss, 22 N.Y.S.2d 
155, 174 MIsc. 881. 

Pa.—Commonwealth ex rel. DI Dio 
v. Baldi, 106 A.2d 910, 176 Pa.Su- 
per. 119. 

S.C.—State v. Griffin, 124 S.E. 81, 129 
S.C. 200, 35 A.L.R. 1227. 

Wi8.—City of Barron v. Covey, 72 N. 

W.2d 387, 271 WIs. 10. 

16 C.J. p 567 note 85. 

Speech or equivalent 

Purpose of constitutional Immuni¬ 
ty from self-incrimination is to pro¬ 
hibit compulsory oral examination of 
accused either before or at trial, and 
prevent his being required to incrim¬ 
inate himself by speech or the equiv¬ 
alent of speech. 

Pa.—Commonwealth v. Statti, 73 A. 
2d 688, 166 Pa.Super. 577. 

Testimonial utteranoes 

Constitutional guaranty that one 
cannot be compelled to be a witness 
against himself extends to all testi¬ 
monial utterances by an accused. 
S.C.—State v. Taylor, 49 S.E.2d 289, 
213 S.C. 330, 16 A.L.R.2d 1317. 

Evidence given by others 

(1) “Defendant cannot be required 
to be a witness in his own trial, nor 
can another person testify under 
such circumstances that he is a mere 
'mouthpiece’ of the defendant, the de¬ 
fendant being the ’real witness.* The 
privilege does not embrace testimo¬ 
ny of a witness other than the de¬ 
fendant, unless such testimony re¬ 
sults in getting before the jury evi¬ 
dence which rests upon the testi¬ 
monial responsibility of the defend¬ 
ant." 

Ind.—Ross v. States 182 N.E. 865, 
869, 204 Ind. 281. 

(2) Constitutional Immunity 

against self-incrlmination does not 
mean that one is constitutionally 
protected against WTong or incompe¬ 
tent evidence given by others against 
him, or that he has a constitutional 
protection against evidence or proce¬ 
dure which may be damaging to him, 
where legislature has the right to 
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process against him as a witness, 94 and it has no 
relation whatever to real as distinguished from 
testimonial evidence, 94 - 5 As otherwise stated, the 
rule against self-incrimination extends only to com¬ 
munications, written or oral, on which reliance is 
to be placed as involving accused’s consciousness of 
the facts and the operation of his mind in express¬ 
ing it. 95 The test of admissibility under the ma¬ 
jority rule has been said to be whether the pro¬ 
posed evidence depends for its probative force on 
the testimonial responsibility of accused, or has 
such force in itself, unaided by any statement of 
accused. 96 

§ 650. -Articles Taken from Accused 

The constitutional guaranty against compulsory self- 
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Incrimination does not prevent the introduction in evi¬ 
dence of articles of the accused taken from him other¬ 
wise than by unlawful search and seizure, except where 
their production by the accused has been compelled by 
legal process or court order, or, according to some au¬ 
thority, by other forms of compulsion. 

While, as discussed infra §§ 657(3), 657(5), 
there is a conflict of authority as to whether the 
introduction in evidence of articles taken from ac¬ 
cused by unlawful search and seizure constitutes 
compulsory self-incrimination, it is generally agreed 
that articles otherwise obtained from his control, in¬ 
cluding books and papers, may be introduced with¬ 
out violating the constitutional privilege, 97 provid¬ 
ed their disclosure or production by accused has 
not been compelled by legal process against him as 
a witness or by court order, 98 or, although there is 


provide that such evidence may come 
before the jury either In connection 
with the Instant charge or in support 
of an issue of habitual criminality 
which may be coupled therewith. 
Utah.—Thompson v. Harris, 152 P.2d 
91, 107 Utah 99, certiorari denied 
65 S.Ct. 676, 324 U.S. 845, 89 L.Ed. 
1406. 

94. Cal.—Corpus Juris Secundum 
quoted in People v. One 1941 Mer¬ 
cury Sedan, 168 P.2d 443, 447, 74 
C.A.2d 199. 

Ind.—Alldredge v. State, 156 N.E.2d 
888—Ross v. State, 182 N.E. 865, 
869, 204 Ind. 281. 

N.M.—State v. Barela, 168 P. 545, 23 
N.M. 395, L.R.A.1918B 844. 

Pa.—Commonwealth ex rel. Di Dio v. 
Baldi, 106 A.2d 910, 176 Pa.Super. 
119. 

94J5 Cal.—People v. Duroncelay, 312 
P-2d 690, 48 C.2d 766. 

Colo.—Vigil v. People, 300 P.2d 545, 
134 Colo. 126. 

Idaho.—State v. Bock, 328 P.2d 1065, 
80 Idaho 296. 

N.H.—State v. Sturtevant, 70 A.2d 
909, 96 N.H. 99. 

N.M.—Breithaupt v. Abram, 271 P.2d 
827, 58 N.M. 385, affirmed 77 S.Ct. 
408. 

Physical evidence 

Constitutional guaranties against 
self-incrimination only protect a per¬ 
son from any unwilling testimonial 
disclosures, and do not preclude the 
introduction of physical evidence, 
such as an exemplar of his hand¬ 
writing, that an accused Is induced to 
provide. 

Cal.—People v. Harper, 252 P.2d 950, 
115 C.A.2d 776. 

95. Cal.—People v. Harper, supra— 
Corpus Juris Secundum quoted in 
People v. One 1941 Mercury Sedan, 
168 P.2d 443, 447, 74 C.A.2d 199. 

N.Y.—People v. Sallow, 165 N.T.S. 
915, 100 Misc. 447. 

Ohio.—State v. Gatton, 20 N.E.2d 265, 
60 Ohio App. 192. 


[ “[It] is a prohibition of the use 

of physical or moral compulsion to 
extort communications from him.” 
U.S.—Holt v. U. S., Wash., 31 S.Ct. 
2, 6, 218 U.S. 245, 54 L.Ed. 1021, 
20 Ann.Cas. 1138. 

D.C.—McFarland v. U. S., 150 F.2d 
593, 594, 80 U.S.App.D.C. 196, certio¬ 
rari denied 66 S.Ct. 472, 326 U.S. 
788, 90 L.Ed. 478, rehearing denied 
66 S.Ct. 526, 327 U.S. 814, 90 L.Ed. 
1038. 

Any testimony 

Constitutional guaranty against 
self-incrimination in a criminal pro¬ 
ceeding, applies to any testimony by 
accused, regardless of whether it is 
a confession or an admission, or 
simply to a fact pertinent to issues 
and tending to prove other facts of 
guilt. 

Mont.—State v. Allison, 153 P.2d 141, 
116 Mont. 352. 

98. Cal.—Corpus Juris Secundum 
quoted in People v. One 1941 Mer¬ 
cury Sedan, 168 P.2d 443, 447, 74 
C~A.2d 199 

S.C.—State v. Griffin, 124 S.E. 81, 129 
S.C. 200, 35 A.L.R. 1227. 

97. Ariz.—State v. Pelosi, 199 P.2d 
125, 68 Ariz. 51. 

La.—State v. Aspara, 37 So. 883, 113 
La. 940. 

Tex.—Harris v. State, 248 S.W. 54, 
93 Tex.Cr. 349. 

Bloodstained clothing 
Iowa.—State v. Hassan, 128 N.W. 960, 
149 Iowa 518. 

Md.—Shanks v. State, 45 A.2d 85, 185 
Md. 437, 163 A.L.R. 931. 

16 C.J. p 567 note 90. 

Time record 

In prosecution for driving a truck 
for a period of time longer than al¬ 
lowed by law, truck driver’s constitu¬ 
tional immunity from compulsory 
self-incrimination was not Infringed 
by evidentiary use against him of a 
daily time record required to he kept 
by him which was surrendered to ar- I 
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resting officer, where record disclosed 
nothing incriminatory and alleged 
criminal act was truck- driver’s vol¬ 
untary continuing to drive after en¬ 
tries In record had been made to 
which fact arresting officer testified. 
N.Y.—People v. Creeden, 24 N.E.2d 
105, 281 N.Y. 413. 

Wearing clothes 

In a prosecution for being an ac¬ 
complice to a robbery, it is not error, 
in the absence of objection by al¬ 
leged principal, to permit the state 
to bring alleged principal into court 
wearing clothes identical in appear¬ 
ance and description to those 
described as worn by one of the rob¬ 
bers, to enable witnesses to identify 
him as being a party to the rob¬ 
bery. 

Tex.—De Beauford v. State, 254 S.W. 
572, 95 Tex.Cr. 398. 

98. U.S.—Boyd v. U. S., N.Y., 6 S. 
Ct. 524, 116 U.S. 616, 29 L.Ed. 
746. 

Brock v. U. S., C.A.Fla., 223 F.2d 
681—Greenbaum v. U. S., C.C.A. 
Mich., 280 F. 474. 

Ariz.—State v. Berg, 259 P.2d 261, 
76 Ariz. 96. 

Fla.—State ex rel. Byer v. Willard, 54 
So.2d 179. 

Kan.—State v. Van Wormer, 173 P. 
1076, 103 Kan. 309, rehearing de¬ 
nied 180 P. 450, 103 Kan. 309. 
N.M.—State v. Barela, 168 P. 545, 23 
N.M. 395, L.R.A.1918B 844. 

N.Y.—People v. Richter’s Jewelers, 
51 N.E.2d 690, 291 N.Y. 161, 150 
A.L.R. 560. 

Okl.—Temple v. State, 175 P. 555, 15 
Okl.Cr. 146. 

Pa.—Commonwealth ex rel. Di Dio v. 
Baldi, 106 A.2d 910, 176 Pa.Super. 
119. 

In re Bruno, 29 Fa.DIst. & Co. 
429. 

"WWa.—State v. Wills, 114 S.E. 261. 

91 W.Va. 659, 24 A.L.R. 1398. 

16 C.J. p 567 note 94. 
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authority to the contrary," by the exercise of force, 
threats, or other forms of compulsion. 1 

Thus, incriminating articles of accused, including 
papers and documents, obtained by lawful search 
and seizure, are not inadmissible, 2 particularly where 


CRIMINAL LAW § 650 

their return is not sought, 3 and their use as evidence 
not objected to; 4 nor is the constitutional guaranty 
violated by the admission of incriminating evidence 
taken from the person of accused or his immediate 
possession at the time of his arrest, 5 where the ar- 


“Process of court is compulsion/’ 
Miss.—State v. Billups, 174 So. 50, 51, 
179 Miss. 352. 

Books and records 

(1) “Evidence,” within prohibition 
against requiring an accused to give 
evidence against himself, means evi¬ 
dence by accused out of court as well 
as in court, and not only evidence 
extorted from him by force outside 
of court, but also evidence obtained 
from books and records brought in 
by process of court. 

Miss.—State v. Bates, 192 So. 832, 
187 Miss. 172. 

(2) Action of trial court in forcing 
accused to produce a document be¬ 
longing to accused for use at trial 
would be “testimonial compulsion,” 
whether by process or otherwise, and 
violative of accused's privilege 
against such compulsion. 

N.H.—State v. George, 43 A.2d 256, 
93 N.H. 408. 

(3) It is error to require accused 
or his attorney to produce incrimi¬ 
nating documents which are the ba¬ 
sis of the prosecution, and it is prej¬ 
udicially erroneous to conduct pro¬ 
ceedings to compel their production 
in the presence of the jury. 

Neb.—Fisher v. State, 299 N.W. 501, 
140 Neb. 216. 

(4) Owner of books, papers, etc., 
which were obtained from him by 
means of a subpoena duces tecum was 
immune from prosecution under in¬ 
dictment based thereon by grand jury 
notwithstanding subpoena was issued 
and served on owner’s secretary. 
Miss.—State v. Bates, supra. 

It must affirmatively appear that 
he was himself compelled to pro¬ 
duce or give such evidence. 

Okl.—Montgomery v. State, 166 P. 
446, 13 Okl.Cr. 652. 

Impounding contents of safe deposit 
box 

Court cannot impound contents of 
safe**deposit box containing papers 
of escaped murderer rented by him¬ 
self and placed in name of daugh¬ 
ter for purpose of securing evidence 
to prosecute daughter for aiding fa¬ 
ther to escape, since it would be vio¬ 
lative of constitutional provision that 
accused cannot he compelled to give 
evidence against himself. 

Pa.—In re Bruno, 29 Pa.Dist. & Co. 
429. 

Evidence unlawfully obtained gener¬ 
ally see infra § 657(1) et seq. 

Search warrant 

Seizure under search warrant of 
private papers for sole purpose of 
22A C.J.S.—35 


finding sufficient evidence therein on 
which to predicate an indictment and 
use of such papers as evidence to 
prove the charge contained in indict¬ 
ment violate constitutional privilege 
against self-incrimination. 

Fla.—State ex rel. Byer v. Willard, 
54 So.2d 179. 

99. Kan.—State v. Turner, 109 P. 
654, 82 Kan. 787, 136 Am.S.R. 129, 

32 L.R.A.,N.S., 772. 

Automatic pistol, taken from ac¬ 
cused by force, was properly admit¬ 
ted in prosecution for carrying con¬ 
cealed weapon, as against contention 
of self-incrimination. 

Minn.—State v. Nyhus, 222 N.W. 925, 
176 Minn. 238. 

1- Ga.—Calhoun v. State, 87 S.E. 
893, 144 Ga. 679. 

Jones v. State, 84 S.E.2d 124, 90 
Ga.App. 761—Grant v. State, 69 S.E. 
2d 889, 85 Ga.App. 610—Hunter v. 
State, 60 S.E.2d 187, 81 Ga.App. 797 
—Buffington v. State, 125 S.E. 723, 

33 Ga.App. 162, certiorari denied 45 
S.Ct. 508, 267 U.S. 606, 69 L.Ed. 811. 
“The element of coercion must be I 

absolutely established—a request, 
command, or order to surrender that 
which will incriminate, where acced¬ 
ed to without ‘the utmost resistance’ 
—even under circumstances where 
overpowering force is present and it 
is obvious that resistance would be 
futile—is treated as a Voluntary con¬ 
fession’ and the evidence so handed 
over is admissible.” 

Ga.—Grant v. State, 77 S.E.2d 748, 
750, 88 Ga.App. 745. 

Coercion held not shown 
Where armed police officers, acting 
on a warrant, stopped automobile in 
which accused was riding and took 
accused to police headquarters, and 
one of officers told accused that offi¬ 
cer wanted lottery tickets that ac¬ 
cused had on his person, and accused 
took tickets from his pocket and 
handed them over, tickets were not 
obtained as result of coercion and 
were properly admitted in prosecu¬ 
tion for operating and maintaining a 
lottery, over objection that admission 
violated constitutional immunity 
from self-incrimination. 

Ga.—Grant v. State, supra. 

2. U.S.—Schenck v. U. S., Pa., 39 S. 
Ct. 247, 249 U.S. 47, 63 L.Ed. 470. 

Zachary v. U. S., C.A.Mich., 275 
F.2d 793—Shinyu Noro v. U. S., C. 
CJLFla., 148 F.2d 696, certiorari 
denied 66 S.Ct 25, 326 U.S. 720, 90 
L.Ed. 426—Marron v. U. S., C.C.A. 
Cal., 8 F.2d 251. 
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Ariz.—State v. Pelosi, 199 P.2d 125, 68 
Ariz. 51—Adkins v. State, 28 P.2d 
612, 42 Ariz. 534. 

Fla.—Italiano v. State, 193 So. 48, 
141 Fla. 249, certiorari denied 
Italiano v. State of Florida, 60 S. 
Ct. 1088, 310 U.S. 640, 84 L.Ed. 
1408. 

N.T.—People v. Chiagles, 142 N.E. 

583, 237 N.T. 193, 32 A.L.R. 676. 
Ohio.—Rosanski v. State, 140 N.E. 

370, 106 Ohio St. 442. 

Or.— Corpus Juris Secundum cited in 
State v. Cram, 160 P.2d 283, 285, 176 
Or. 577, 164 A.L.R. 952. 

Tex.—Harris v. State, 248 S.W. 54, 
93 Tex.Cr. 349—Rippey v. State, 
219 S.W. 463, 86 Tex.Cr. 539. 

Wyo.—State v. George, 231 P. 683, 
32 Wyo. 223. 

Admissibility of evidence of demand 
for production of books and papers 
see infra § 656. 

Right to compel production of books 
and papers sea Witnesses § 448. 

Destruction of part of seized arti¬ 
cles, although illegal, does not pre¬ 
vent use in evidence of part 
retained, where seizure was not un¬ 
lawful. 

U.S.—McGuire v. U. S., N.Y., 47 S.Ct 
259, 273 U.S. 95, 71 L.Ed. 556. 

Hefferman v. U. S., C.C.A.Pa., 50 
F.2d 554. 

3. U.S.—MacKnight v. U. S., C.C.A. 
Mass., 263 F. 832, certiorari denied 
40 S.Ct 686, 253 U.S. 493, 64 L.Ed. 
1029. 

4. U.S.—Levin v. U. S., C.C.A.Cal., 
5 F.2d 598, certiorari denied 46 S. 
Ct 21, 269 U.S. 562, 70 L.Ed. 412. 

5. U.S.—Blackford v. U. S., C.A.CaL, 
247 F.2d 745, certiorari denied 78 
S.Ct. 672, 356 U.S. 914, 2 L.Ed.2d 
586—Ramsey v. U. S., C.C.A.Tenn., 

27 F.2d 502. 

Colo.—Corpus Juris Secundum cited 
la Paulino v. People, 155 P.2d 609, 
113 Colo. 180. 

Ga.—Atterberry v. State, 95 S.E.2d 
787, 212 Ga. 778—McIntyre v. State, 
11 S.E.2d 5, 190 Ga. 872, 134 A.L.R. 
813, certiorari denied McIntyre v. 
State of Georgia, 61 S.Ct 732, 312 
U.S. 695, 85 L.Ed. 1130. 

Jones v. State, 108 S.E,2d 154, 99 
Ga.App. 265—Jones v. State, 84 S.E. 
2d 124, 90 Ga,App. 761—Grant v. 
State, 77 S.E.2d 748, 88 Ga.App. 
745—Croft v. State, 36 S.E.2d 200, 
73 Ga.App. 3IS—Bentley v. State, 

28 S.E.2d 660, 70 Ga.App. 490- 
Butler v. State, 130 S.E. 372, 34 
Ga.App. 531. 
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rest and the accompanying search and seizure were 
legal. 5 Likewise, the constitutional privilege is no 
bar to the admission of such articles disclosed 
through accident or inadvertence, 7 and, a fortiori, of 


papers and other articles voluntarily produced by 
accused, 8 even though at the request of police of¬ 
ficers, 8 - 5 and even though he was not first warned 
that the information might be used against him. 8 - 10 


N.C.—State v. Shoup, 36 S.E.2d 697, 

226 N.C. 69. 

Okl.—Hobson v. State, Cr., 277 P.2d 
695. 

5. C.—State v. Green, 86 S.E.2d 598, 

227 S.C. 1—State v. Reeves, 99 S.E. 
841, 112 S.C. 383. 

Tex.—Weaver v. State, 266 S.W. 408, 
98 Tex.Cr. 474—Welchek v. State, 
247 S.W. 524, 93 Tex.Cr. 271. 

16 C.J. p 567 note 96. 

Clothing worn by accused 
Ala.—Myhand v. State, 66 So.2d 544, 
259 Ala. 405. 

Ga.—Wright v. State, 78 S.E.2d 494, 
210 Ga. 212—Shepherd v. State, 47 
S.E.2d 860, 203 Ga. 635. 

Seizure from automobile 

Seizure of physical evidence from 
accused’s automobile, not his person, 
without violence or physical coer¬ 
cion was not compelling accused to 
be a witness against himself within 
meaning of Fifth Amendment to Fed¬ 
eral Constitution. 

U.S.—U. S. v. Moses, CA.I1L, 234 F.2d 
124. 

Oral testimony relating to articles 
seized 

Ga.—Bentley v. State, 28 S.E.2d 660, 
70 Ga.App. 490. 

6. U.S.—Harris v. U. S., Okl., 67 S. 
Ct. 1098, 331 U.S. 145, 91 L.Ed. 1399, 
rehearing denied 67 S.Ct. 1527, 331 
U.S. 867, 91 LJSd. 1871—Marron v. 
IT. S., Cal., 48 S.Ct. 74, 275 U.S. 192, 
72 L.Ed. 231, motion denied 48 S. 
Ct. 206, 72 L.Ed. 1016. 

Furlong v. XT. S-, C.C.ANeb., 10 
F.2d 492. 

Browne v. XJ. S., C.C.A.Mich., 290 
F. 870. 

Cal.—Bruce v. SIbeck, 78 P.2d 741, 
25 C.A.2d 691. 

Iowa.—State v. Lyon, 157 N.W. 742, 
176 Iowa 171. 

Mont.—State v. Benson, 5 P.2d 223, 
91 Mont. 21. 

N.D.—State v. Shank, 202 N.W. 128, 
52 N.D. 94—State v. Pauley, 192 
N.W. 91, 49 N.D. 488. 

Okl.—Davis v. State, 234 P. 787, 30 
Okl.Cr. 61. 

Pa.—Commonwealth v. O’Malley, 81 
Pa.Super. 100. 

Tex.—Jones v. State, 214 S.W. 322, 
85 Tex.Cr. 538. 

Wyo.—Wiggin v. State, 206 P. 373, 
28 Wyo. 480. 

16 C.J. p 567 notes 97, 98. 

7. Ga.—Croy v. State, 61 S.E. 848, 
4 Ga.App. 456. 

Mich.—People v. Ballard, 169 N.W. 
844, 204 Mich. 58. 

8. TT.S.—SpevaJt v. XJ. S.. C.C.A.Md. f 
158 F.2d 594, certiorari denied 67 S. 
Ct 771, 330 U.S. 821, 91 L.Ed. 1272 


—Schauble v. U. S., C.C.A.Mo., 40 
F.2d 363—Stearn v. XJ. S., C.CA.Va., 
18 F.2d 465, certiorari denied 48 
S.Ct. 36, 275 U.S. 539, 72 L.Ed. 414 
—Thompson v. U. S., C.C.A.I11., 10 
F.2d 781, certiorari denied 46 S.Ct. 
352, 270 U.S. 654, 70 L.Ed. 782—In¬ 
gram v. U. S., C.OA.Okl., 5 F.2d 
940. 

Cal.— Corpus Juris Secundum cited in 

People v. Harper, 252 P.2d 950, 952, 
115 C.A.2d 776. 

Ga.—Johns v. State, 173 S.E. 917, 
178 Ga. 676. 

Grant v. State, 77 S.E.2d 748, 88 
Ga.App. 745. 

La.—State v. Davis, 23 So.2d 801, 208 
La. 954. 

S.C—State v. Guest, 110 S.E. 112, 
118 S.C. 130. 

Wyo.—Wiggin v. State, 206 P. 373, 28 
Wyo. 480. 

16 C.J. p 567 note 92. 

Fraud on taxpayer 

(1) Law distinguishes between 
failure on part of government Inves¬ 
tigator to disclose purpose of his 
investigation at its inception when 
suspicion of criminal wrongdoing ex¬ 
ists and discovery of criminal wrong¬ 
doing In course of routine Investiga¬ 
tion, and to secure evidentiary matter 
without making such disclosure when 
criminal wrongdoing is suspected 
constitutes a fraud and deceit on tax- 

| payer in violation of his constitu- 
| tional rights and his right against 
self-incrimination. 

jU.S.—U. S. v. Wheeler, D.C.Pa., 149 
! F.Supp. 445. 

(2) Where taxpayers’ books and 
records were laid open and personal 
interviews granted in accordance 
with treasury department’s announc¬ 
ed policy that, in such case, there 
would be no criminal prosecution, 
and government knew, at time it ex¬ 
amined books and records of tax¬ 
payers’ reliance on such policy, the 
books and records were not under¬ 
standing^ given by taxpayers, and, 
therefore, government could not use 
the records and information obtained 
from interviews In subsequent pros¬ 
ecution for income tax evasion. 
U.S.—'U. S. v. Pack, D.C.Cal., 140 F. 

Supp. 121. 

(3) Privilege against self-incrimi- 

nation, however, does not preclude 
admission into evidence, in criminal 
prosecution, of documents voluntari¬ 
ly given to a revenue agent in civil 
tax investigation without promise of 
immunity and in absence of fraud or 
misrepresentation, even though tax¬ 
payer did not anticipate criminal 
prosecution. | 


U.S.—Biggs v. U. S., C.A.Mich. t 246 
F.2d 40, certiorari denied 78 S.Ct 
364, 355 U.S. 922, 2 L.Ed.2d 353. 

It was not error to admit testi¬ 
mony that witness made wife of ac¬ 
cused bring a pistol to him pur¬ 
suant to a note written by accused, 
where no objection was made to It 
on the ground that either accused 
or his wife did not act voluntarily. 
Ga.—Bexley v. State, 80 S.E. 314, 141 
Ga. 1. 

Failure to receive warning that ar¬ 
ticle may be used against him does 
not render accused’s surrender there¬ 
of involuntary. 

U.S.—Massei v. U. S., C.C.A.Va., 295 
F. 683, certiorari denied 44 S.Ct. 
404, 264 U.S. 592, 68 L.Ed. 865. 

Threat to kick down door 
Accused was not compelled to in¬ 
criminate himself by admitting evi¬ 
dence of the finding of whisky after 
he unlocked a locker and the door of 
a room, because of threats to kick 
down the door. 

La.—State v. Lowry, 95 So. 596, 153 
La. 177. 

8.5 Ariz.—State v. Thorp, 216 P.2d 
415, 70 Ariz. 80—State v. Hood, 213 
P.2d 368, 69 Ariz. 294. 

Passport 

Where accused, after stating to 
Investigator that she had destroyed 
passport, delivered passport to inves¬ 
tigator when he pressed issue as to 
when and where it was destroyed, 
passport is not obtained in violation 
of privilege against self-incrimina- 
tion, even though that privilege is 
applicable beyond courtroom. 

U.S.—Paquet v. U. S., C.A.Hawaii, 236 
F.2d 203, certiorari denied 77 S.Ct 
222, 352 U.S. 926, 1 L.Ed.2d 161. 

8.10 U.S.—Zacher v. U. S., C.A.Mo., 
27 F.2d 219, certiorari denied 7$ 
S.Ct. 542, 350 U.S. 993, 100 L.Ed. 
858. 

Deceit not shown 

Where revenue agent secured con¬ 
sent of taxpayer to an examination 
of books with intent to obtain evi¬ 
dence used in a criminal prosecution, 
they were not guilty of deceit be¬ 
cause they did not divulge their pur¬ 
pose, and evidence secured from the 
books of the business was not inad¬ 
missible as violating the Fifth 
Amendment on the ground that the 
taxpayer was required to be warn¬ 
ed and given an opportunity to with¬ 
draw his consent, or all information 
subsequently obtained was inadmissi¬ 
ble in the criminal prosecution. 
U.S.—Turner v. U. S., C.A.N.C., 222 
F.2d 926, certiorari denied 76 S. 
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Where there is no objection to the manner in otherwise from other persons into whose possession 

which articles of accused were obtained, the mere they have come, 12 although illegally or through the 

fact that such articles are subjected to tests does exercise of compulsion, 13 provided the prosecution’s 

not constitute compulsory self-incrimination. 3 The acquisition thereof is not tainted with the illegal- 

criterion in all cases is: Who furnished or produced ity; 1 * and this rule is especially true where accused 

the evidence r 10 surrendered his possession of the articles volun- 

Articles not in accused’s possession. The consti- ^rilyor where they were not his private property 
tutional guaranty protects accused from being com- * n t ^ le ® rst P^ ace - 16 

pelled to produce incriminating evidence, but not Private books or papers . The constitutional priv- 
from its production. 11 Hence, it does not prevent ilege against the introduction of books and papers 

the introduction in evidence of books, papers, and which accused was compelled to produce extends 

other articles of accused taken by compulsion or only to such books and papers as are his private 


Ct. 65, 350 U.S. 831, 100 L.Ed. 
742. 

9. U.S.—U. S. v. B. & M. External 
Remedy, D.C.N.Y., 36 F.2d 53. 

Clothing* 

In murder prosecution, testimony 
that fibers from clothing found near 
decedent's body matched fibers from 
accused’s clothing, which was taken 
from accused’s clothing ten months 
after crime was committed, was ad¬ 
missible as relating to physical iden¬ 
tification of accused, and was not in¬ 
admissible as violating accused’s 
constitutional rights against self-in¬ 
crimination. 

Cal.—People v. Trujillo, 194 P.2d 681, 
32 C.2d 105, certiorari denied Wood- 
manser v. People of State of Cali¬ 
fornia, 69 S.Ct. 236, 335 U.S. 887, 
93 L.Ed. 426. 

10. Ga.—Calhoun v. State, 87 S.E. 
893, 144 Ga. 679. 

Winston v. State, 54 S.E.2d 354, 
79 Ga.App. 711—Wright v. State, 70 
S.E. 1126, 9 Ga.App. 266. 

11. U.S.—Johnson v. U. S., Pa., 33 
S.Ct. 572, 228 U.S. 457, 57 L.Ed. 
919, 47 L.R.A..N.S., 263. 

Samples taken from liquor which 
was seized but subsequently Illegal¬ 
ly destroyed was admissible. 

U.S.—'U. S. v. Hefferman, D.C.Pa., 35 
F.2d 605, affirmed, C.C.A., Heffer¬ 
man v. U. S., 50 F.2d 554. 

12. U.S.—Schenck v. U. S., Pa., 39 
S.Ct. 247, 249 U.S. 47, 63 L.Ed. 470. 

Remmer v. U. S., C.A.Nev., 205 
F.2d 277, vacated on other grounds 
74 S.Ct. 450, 347 U.S. 227, 98 L.Ed. 
654, reaffirmed, C.A., 222 F.2d 720, 
vacated on other grounds 76 S.Ct, 
425, 350 U.S. 377, 100 L.Ed. 435— 
Ashbaugh v. U. S., C.C.A.Ohio, 13 
F.2d 591, certiorari denied 47 S.Ct. 
238, 273 U.S. 728, 71 L.Ed. 861— 
Pedersen v. U. S., C.C.A.N.Y., 271 
F. 187. 

Ga.—Rawlings v. State, 136 S.E. 448, 
163 Ga. 406. 

Wis.—Ware v. State, 230 N.W. 80, 
201 Wis. 425. 


From insurance company 

In prosecution of insured for cul¬ 
pable negligence in driving his auto¬ 
mobile which collided with another 
automobile, there was no valid con¬ 
stitutional objection, either state or 
federal, to a subpoena duces tecum 
served on insurer requiring it to pro¬ 
duce all documents in its possession 
concerning the collision. 

Fla.—Vann v. State, 85 So.2d 133. 

From codefendant 

Where accused was separately 
tried, production of alleged forged 
deed by a codefendant not on trial 
through his counsel did not violate 
accused’s personal privilege against 
compulsory incriminating evidence, 
under Const. Art 2, § 21. 

Okl.—Montgomery v. State, 166 P. 
446, 13 Okl.Cr. 652. 

From state officer by federal gov¬ 
ernment. 

U.S.—Fuller v. U. S., C.C.A.N.Y., 31 
F.2d 747, certiorari denied 50 S.Ct. 
17, 280 U.S. 556, 74 L.Ed. 612. 

Documents in insolvency proceedings 

(1) Incriminating papers or books 
in possession of a trustee, receiver, 
or referee in bankruptcy may be tak¬ 
en and used in evidence in a crimi¬ 
nal prosecution against the bank¬ 
rupt, and the constitutional privi¬ 
lege is not thereby violated. 

U.S.—Gerson v. U. S., C.C.A.Okl., 25 
F.2d 49—Ashbaugh v. U. S., C.C.A. 
Ohio, 13 F.2d 591, certiorari denied 
47 S.Ct. 238, 273 U.S. 728, 71 L.Ed. 
861. 

Le More v. U. S., La., 253 F. 887, 
165 C.C.A. 367, certiorari denied 39 
S.Ct. 184, 248 U.S. 586, 63 L.Ed. 
434. 

Ill.—People v. Bransfield, 124 N.E. 
365, 289 Ill. 72—People v. Paisley, 
123 3ST.E. 573, 288 Ill. 310. 

People v. Hartenbower, 208 Ill. 
App. 465, affirmed 119 N.E. 605, 183 
Ill. 591, error dismissed Harten¬ 
bower v. People of State of Illinois, 
39 S.Ct 184, 248 U.S. 550, 63 L.Ed. 
417. 

(2) However, where such books 
have been restored to the possession 

5-17 


of accused, their production cannot 
be required of him, where it is al¬ 
leged but not proved that the books 
were delivered under an agreement 
that they would be returned to the 
trustee; the fact that the trustee 
obtained consent of the district at¬ 
torney before he returned the books 
to the bankrupt is immaterial. 

U.S.—Greenbaum v. U. S., C.C.A.Mich., 
280 F. 474. 

(3) It has also been held that 
books turned over to a receiver ap¬ 
pointed in proceedings instituted by 
consent were inadmissible. 

Md.—Blum v. State, 51 A. 26, 94 Md. 
375, 56 L.R.A. 322. 

13. U.S.—Greenberg v. U. S., C.C.A. 
N.Y., 7 F.2d 65. 

Robinson v. U. S., C.C.AWash., 
292 F. 683, certiorari denied 44 S. 
Ct. 330, 263 U.S. 580, 68 L.Ed. 859— 
McGrew v. U. S., C.C.A.Mont., 281 
F. 809. 

Or.—State v. Barrett, 254 P. 198, 121 
Or. 57. 

14. U.S.—U. S. V. Hoyt, D.C.N.Y, 53 
F.2d 881. 

Seizure by city officers 
Admission of unregistered still and 
whisky seized from accused's premis¬ 
es by city police officers without a 
search warrant and thereafter turn¬ 
ed over to federal officers for prose¬ 
cution in federal court, was not vio¬ 
lative of accused's constitutional 
rights in absence of showing that 
federal officers submitted any evi¬ 
dence to city officers to enable them 
to make the search or that they re¬ 
quested such search to be made or 
that they participated in such search. 
U.S.—U. S. v. Brookins, D.C.Pa., 76 
F.Supp. 374. 

15. U.S.—Perlman v. U. S., N.Y., 38 
S.Ct. 417, 247 U.S. 7, 62 L.Ed. 950. 

Nicola v. U. S., C.C.A.Pa., 72 F.2d 
780—Stearn v. U. S., C.C.A.Va., 18 
F.2d 465, certiorari denied 48 S. 
Ct. 36, 275 U.S. 539, 72 L.Ed. 
414. 

16. U.S.—U. S. v. Hoyt, D.C.N.Y., 
53 F.2d 881. 
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property. 17 Hence, there is no violation of the con¬ 
stitutional guaranty in compelling the production 
of, and introducing in evidence, books and papers 
of a corporation in the possession of accused, 18 
even though accused may be its sole stockholder, 19 
and accused may be required to identify the 
books. 19 - 5 The constitutional prohibition does not 
prevent the introduction in evidence of public rec¬ 
ords required by law to be kept in order that the 
government may enforce its laws and regula¬ 
tions, 19 - 10 as in the case of records which are by 
law required to be kept by accused and are made 
subject to governmental inspection. 20 

§ 651. - Physical or Mental Examination 

of Accused 

a. In general 

b. Substance taken from body 
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a. In General 

Generally, the constitutional guaranty against self- 
incrimination does not preclude the admission of real 
evidence produced by a reasonable examination of the 
body of accused; and the admission in evidence of the 
findings of experts on a physical or mental examination of 
the accused does not ordinarily violate his privilege, at 
least where the examination is had without any compul¬ 
sion. 

It is generally held that since the constitutional 
guaranty against self-incrimination is applicable only 
to testimonial compulsion, as discussed supra § 649, 
it does not preclude the admission of real evidence 
produced by a reasonable examination of the body of 
accused, 20 * 60 and admission of testimony based on 
a physical examination of accused is not violative 
of the constitutional immunity against self-incrim¬ 
ination. 20 - 55 It follows that evidence resulting from 


17. U.S.—Stillman v. U. S., C.A.Cal., 
177 F.2d 607. 

Iowa.—State v. Weaver, 200 N.W. 

705, 198 Iowa 1048. 

Another's diary 

Iowa.—State v. Weaver, supra. 

Boohs and records 

In criminal prosecution for income 
tax evasion, books and records of tax¬ 
payer may not be used against tax¬ 
payer against his will and without 
his consent. 

U.S.—U. S. v. Pack, D.C.Del., 140 F. 
Supp. 121. 

Transcript of former evidence 
Ala.—Vaughn v. State, 84 So. 879, 
17 Ala-App. 383. 

18. U.S.—IT. S. v. Hoyt, D.C.N.Y., 53 
F.2d 881—Fuller v. U. S-, C.C.A.N. 
Y. f 31 F.2d 747, certiorari denied 
50 S.Ct. 17, 280 U.S. 556, 74 L.Ed. 
612—Bilodeau v. U. S., C.C.A.Cal., 
14 F.2d 582, certiorari denied 47 
S.Ct. 245, 273 U.S. 737, 71 L.Ed. 
866 . 

U. S. v. Welsman, D.C.Mass., 78 F. 
Supp. 979—U. S. v. Gilbert, D.C. 
Ohio, 31 F.Supp. 195. 

19. U.S.—'U. S. v. Hoyt, D.C.N.Y., 
53 F.2d 881. 

19.5 U.S.—'U. S. v. Austin-Bagley 
Corp., C.C.A.N.Y., 31 F.2d 229, cer¬ 
tiorari denied Austin-Bagley Corp. 
v. U. S., 49 S.Ct. 479, 279 U.S. 863, 
73 L.Ed. 1002. 

Del.—In re Henry C. Eastburn & Son, 
Inc., 147 A.2d 921, 1 Storey 446. 

19.10 U.S.—Stillman v. U. S., C.A. 
Cal., 177 F.2d 607. 

“Quasi-public documents” held with¬ 
in role 

U.S.—Coleman v. U. S., C.C.A.Ohio, 
153 F.2d 400. 

20. U.S.—U. S. v. Clancy, C.A.I11., 276 
F.2d 617—Marron v. U. S., C.C.A. 
Cal., 8 F.2d 251. 


U. S. v. Kempe, D.C.Neb., 59 F. 
Supp. 905. 

U. S. v. Sherry, D.C.I11., 294 F. 
684. 

Brice control regulations 
Using accused's own records to 
prove his failure to keep proper data 
required by price control regulations 
did not infringe on immunity from 
self-incrimination. 

U.S.—Coleman v. U. S., C.C.A.Ohio, 
153 F.2d 400. 

Income tax form 

(1) In prosecution of corporation 
and persons involved in its manage¬ 
ment for attempted evasion of cor¬ 
poration's income taxes, govern¬ 
ment's action in putting into evi¬ 
dence an individual defendant’s sig¬ 
nature on corporation’s income tax 
form to throw light on his position 
with corporation, even though it may 
have incidentally showed that part 
of his testimony was false, did not 
invade his privilege against self-in¬ 
crimination. 

U.S.—'U. S. v. Allied Stevedoring 
Corp., C.A.N.Y., 241 F.2d 925, certi¬ 
orari denied, Allied Stevedoring 
Corp. v. U. S., 77 S.Ct. 1282, 353 
U.S. 984, 1 L.Ed.2d 1143. 

(2) In prosecution of five defend¬ 
ants for use of mails to defraud, ad¬ 
mission of certified copies of income 
tax return to prove receipt by two 
defendants of their part of the profits 
over the objection that such defend¬ 
ants were thereby compelled to bear 
witness against themselves unconsti¬ 
tutionally was not error, since the 
maker of an income tax return under 
oath, if he does not wish to disclose 
any fact which may tend to incrim¬ 
inate him, should withhold it un¬ 
less specifically forced to disclose 
the matter. 

U.S.—Shushan v. U. S., C.C.A.La., 117 
F.2d 110, 133 A.L.R. 1040, certiorari 
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denied 61 S.Ct. 1085, 813 U.S. 574, 
85 L.Ed. 1531, rehearing denied 63 
S.Ct. 53, 314 U.S. 706, 86 L.Ed. 564, 
certiorari denied Newman v. U. S., 
61 S.Ct. 1086, 313 U.S. 574, 85 L. 
Ed. 1532, rehearing denied 62 S. 
Ct. 53, 314 U.S. 706, 86 L.Ed. 564, 
certiorari denied Miller v. U. S., 61 
S.Ct. 1086, 313 U.S. 574, 85 L.Ed. 
1532, rehearing denied 62 S.Ct. 53, 
314 U.S. 706, 86 L.Ed. 564, certiorari 
denied Waguespaek v. U. S. t 61 S. 
Ct. 1086, 313 U.S. 574, 85 L.Ed. 
1532, rehearing denied 62 S.Ct. 53, 
314 U.S. 706, 86 L.Ed. 564. 

(3) In prosecution for violating 
Emergency Price Control Act, admit¬ 
ting certified copies of defendants’ 
individual and partnership Income 
tax returns, reporting illicit income, 
did not compel defendants to testi¬ 
fy against themselves in violation of 
Constitution. 

U.S.—Stillman v. U. S., C.A.Cal., 177 
F.2d 607. 

20.50 Idaho.—State v. Bock, 328 P. 

2d 1065, 80 Idaho 296. 

Pa.—Commonwealth v. Statti, 73 A. 
2d 688, 166 Pa.Super. 577. 

Sole effect of protection offered by 
constitutional provision that in crim¬ 
inal prosecution accused shall not be 
compelled to give evidence against 
himself is to prohibit employment 
of legal process to extract from lips 
of accused an admission of his guilt 
which will take place of other evi¬ 
dence, and compulsory examinations 
of accused persons beyond the field 
of oral examination, or equivalent 
thereof, either before or on their trial 
do not violate privilege. 

Del.—State v. Smith, 91 A.2d 188, 8 
Terry 334. 

20.55 Colo.—Vigil v. People, 300 P.2d 
545, 134 Colo. 126. 

N.H.—In re Miller, 95 A.2d 116, 98 
N.H. 107. 
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a medical examination of accused for the purposes sory and imposed on accused against his will, 22 pro¬ 
of the prosecution rather than for treatment, after vided accused is not compelled to answer any ques- 

an accusation has been made against him, is ad- tion propounded to him by those making the exam- 

missible where, in the absence of any compulsion, ination, 22 - 5 others hold that its admission under such 

accused submits or consents to the examination. 21 circumstances constitutes a violation of the consti- 

While some authorities hold that such evidence is tutional guaranty against compulsory self-incrimina- 

admissible even where the examination is compul- tion. 25 Some authorities have gone even farther 


Capacity to stand tidal 
In prosecution for crime, testimony 
of doctors who have been appointed 
by the court to examine accused with 
respect to capacity to stand trial was 
not objectionable as being violative 
of constitutional provision preventing 
compulsion to give evidence against 
oneself. 

Miss.—Rogers v. State, 76 So.2d 831, 
222 Miss. 690. 

21. Ala.—Myhand v. State, 66 So.2d 
544, 259 Ala, 405. 

Ariz.—Garcia v. State, 274 P. 166, 35 
Ariz. 35. 

Cal.—People v. Bundy, 145 P. 537, 
168 C. 777. 

People v. One 1941 Mercury Se¬ 
dan, 168 P.2d 443, 74 CA.2d 199- 
People v. Salas, 61 P.2d 771, 17 C. 
A.2d 75— Corpus Juris cited in Peo¬ 
ple v. Guiterez, 14 P.2d 838, 840, 
126 C.A. 526. 

Fla.—Odom v. State, 109 So.2d 163— 
Corpus Juris Secundum quoted In 
Touchton v. State, 18 So.2d 752, 753, 
154 Fla. 547. 

Iowa,—State v. Struble, 32 N.W. 1, 
71 Iowa 11. 

Ky.—McManus v. Commonwealth, 94 
S.W.2d 609, 264 Ky. 240. 

Mich.—People v. Wittersheim, 233 N. 

W. 407, 252 Mich. 538. 

N.Y.—Schmidt v. District Attorney 
of Monroe County, 8 N.Y.S.2d 787, 
255 App.Div. 363. 

N.C.— Corpus Juris cited in State v. 

Eccles, 172 S.E. 415, 205 N.C. 825. 
Ohio.—City of Columbus v. Thomp¬ 
son, App., 89 N.E.2d 604. 

Pa.—Commonwealth v. Randolph, 74 
Pa.Super. 76. 

Commonwealth v. Cox, 10 Pa. 
DIst. & Co. 678—Commonwealth v. 
Gressley, 9 PaJDist. & Co. 803, 12 
Leh.L.J. 169, 41 York Leg.Rec. 12. 
16 C.J. p 567 note 7. 

Report used by magistrate 

One accused of vagrancy, who sub¬ 
mitted to medical examination and 
failed to object to magistrate’s use 
of report disclosing venereal disease, 
waived objection. 

N.Y.—People v. Johnson, 169 N.E. 
619, 252 N.Y. 387. 

Presumption 

Law presumes, subject to proof 
to contrary, that a consent to a phys¬ 
ical examination is freely and know¬ 
ingly given even though person giv¬ 
ing such consent is intoxicated. 

Ind.—Wells v. State, 158 N.E.2d 256. 


22. Ala.—Myhand v. State, 66 So.2d 
544, 259 Ala. 415—Hunt v. State, 27 
So.2d 186, 24 8 Ala. 217. 

Cal.—People v. One 1941 Mercury Se¬ 
dan, 168 P.2d 443, 74 C.A.2d 199, 
distinguishing People v. Akens, 143 
P. 795, 25 C.A. 373. 

Nev.—Skidmore v. State, 92 P.2d 979, 
59 Nev. 320. 

N.J.—Noe v. Monmouth County Com¬ 
mon Pleas Court, 143 A. 750, 6 N. 
J.Misc. 1016, affirmed 150 A. 920, 
106 N.J.Law 584. 

N.C.—State v. Grayson, 80 S.E.2d 
387, 239 N.C. 453. 

Pa.—Commonwealth v. Statti, 73 A. 

2d 688, 166 Pa.Super. 577. 

S.C.—State v. Green, 86 S.E.2d 598, 
227 S.C. 1. 

Intoxication 

(1) In prosecution for operating 
automobile while under influence of 
intoxicating liquor, testimony of phy¬ 
sician to whom accused was com¬ 
pelled to submit to physical exam¬ 
ination immediately after his arrest 
as to facts observed in making the 
examination, and as to his conclusion 
whether accused was then under influ¬ 
ence of intoxicating liquor was not 
inadmissible as violating the consti¬ 
tutional provision that no person 
shall be compelled in criminal case 
to be a witness against himself. 

Wis.—Green Lake County v. Domes, 

18 N.W.2d 348, 247 Wis. 90, 159 
A.L.R. 204. 

(2) In prosecution for drunken 
driving, privilege against self-incrim- 
ination was not violated by admis¬ 
sion of testimony of police officer as 
to result of certain manual tests for 
intoxication which had been given 
to accused in police station follow¬ 
ing her arrest, although tests were 
not freely entered into by accused 
but were performed by reason of fear. 
Okl.—Alexander v. State, Cr., 305 P. 

2d 572. 

(3) Where accused who had been 
arrested for offense of driving while 
intoxicated was taken before physi¬ 
cian for examination to determine 
whether accused was under influence 
of intoxicating liquor, refusal to de¬ 
lay examination until accused’s per¬ 
sonal physician, who resided some 
twenty-five miles distant, could be 
summoned was not denial of any con¬ 
stitutional rights of accused. 

Pa.—Commonwealth v. Phillips, 82 
A.2d 587, 169 Pa.Super. 64. 
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22.5 Cal.—People v. Conterno, 339 

P.2d 90S, 170 C.A.2d Supp. 817. 

Pa.—Commonwealth v. Musto, 35 A. 

2d 307. 348 Pa. 300. 

Commonwealth v. Statti, 73 A.2d 

688, 166 Pa.Super. 577. 

Commonwealth v. Jumper, Quar. 

Sess., 4 Cumb.L.J. 12. 

Wis.—Green Lake County v. Domes, 

18 N.W.2d 348, 247 Wis. 90, 159 

A.L.R. 204. 

Other statement of rule 

Protection of constitutional provi¬ 
sions pertaining to due process and 
self-incrimination does not extend 
to exclusion of evidence obtained 
through examination of person of 
accused unaided by his enforced tes¬ 
timony or positive action. 

S.C.—State v. Green, 86 S.E.2d 698, 

227 S.C. 1. 

23. Iowa.—Wragg v. Griffin, 170 N. 

W. 400, 185 Iowa 243, 2 A.L.R. 1327. 
N.Y.—People v. Dennis, 226 N.Y.S. 

689, 131 Misc. 62. 

Offensive feature 

Force involved in obtaining of evi¬ 
dence by police authorities compel¬ 
ling suspected criminal to submit to 
physical tests is not determinative 
element rendering such evidence in¬ 
admissible under Fifth Amendment 
to Federal Constitution in cases in¬ 
volving federal action, but offensive 
feature therein, is compulsion of sus¬ 
pect to submit to tests. 

D.C.—LJ. S. v. Townsend, D.C., 151 F. 

Supp. 378. 

Tests for intoxication. 

(1> In prosecution for murder 
without malice by striking a person 
with automobile allegedly operated 
by accused while intoxicated, where 
accused was compelled by officers aft¬ 
er the accident to submit to tests, 
involving walking, making sudden 
turns, placing finger on nose, and 
answering questions, testimony of 
officer as to such tests and conclu¬ 
sion that accused was intoxicated 
was inadmissible as violating con¬ 
stitutional provision against self-in¬ 
crimination. 

Tex.—Apodaca v. State, 146 S.W.2d 

381, 140 Tex.Cr. 593. 

(2) It has also been held, however, 
that In prosecution for driving while 
intoxicated, testimony by policeman 
that he could not tell whether a man 
was drunk by smelling his breath 
but could tell that accused was drunk 
by the way he acted and that “I had 
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and held that such evidence is inadmissible unless 
accused consents to the examination in some positive 
manner, mere silence and failure to object or resist 
under the circumstances being insufficient to consti¬ 
tute a waiver of the privilege. 24 In some instances 
such evidence has been held admissible without ref¬ 
erence to whether the examination was voluntary or 
compulsory. 25 It has been held not improper to 
submit testimony of accused’s refusal to submit to 
physical examination in a prosecution in which 
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his physical condition is relevant. 25 * 5 

Mental examination . Where insanity is inter¬ 
posed as a defense, an examination of accused by 
experts, for the purpose of determining his mental 
condition, and the admission in evidence of their 
findings with respect thereto, do not violate the con¬ 
stitutional privilege of accused not to be a witness 
against himself, 26 at least where the examination is 
not held by means of force or compulsion 27 or over 


him to walk,” was not Inadmissible 
on ground that accused was uncon¬ 
stitutionally forced to produce evi¬ 
dence against himself by being forced 
to walk. 

Tex.—Thomas v. State, 227 SW.2d 
810, 154 Tex.Cr. 367. 

(3) Testimony of police officers to 
effect that accused could not stand 
up, could not walk, and could not get 
out of or into patrol wagon without 
help did not disclose that accused 
was compelled to submit to walking 
test in violation of his constitution¬ 
al rights not to give evidence against 
himself. 

Tex.—Thomas v. State, 283 SW.2d 
933, 162 Tex.Cr. 268. 

Presence of ofleers alone is in¬ 
sufficient to raise presumption of 
duress. 

Ky.—McManus v. Commonwealth, 94 
S.W.2d 609, 264 Ky. 240. 

24. Ark.—Bethel v. State, 10 S.W. 
2d 370, 178 Ark. 277. 

Mich.—People v. Corder, 221 N.W. 

309, 312, 244 Mich. 274. 

Mo.—State v. Newcomb, 119 S.W. 
405, 220 Mo. 54. 

W.Va.—State v. Coleman, 123 S.E. 
580, 96 W.Va. 544. 

“When a man Is under arrest, with¬ 
out counsel, and, speaking metaphor¬ 
ically, is standing in the shadow of 
a policeman’s club, it requires some¬ 
thing much more substantial than 
silence to justify an Invasion of his 
constitutional right." 

Mo.—State v. Matsinger, 180 S.W. 
856, 858—State v. Horton, 153 S. 
W. 1051, 1053, 247 Mo. 657. 

25. La.—State v. Robinson, 58 So.2d 
408, 221 La. 19, certiorari denied 
Robinson v. State of Louisiana, 
73 S.Ct. 285, 344 U.S. 904, 97 L.Ed. 
699. 

Tex.—Richardson v. State, 266 SW. 
2d 129, 159 Tex.Cr. 595—Hooks v. 
State, 261 S.W. 1053, 97 Tex.Cr. 
480—-Martinez v. State, 256 S.W. 
289, 96 Tex.Cr. 138. 

Selective service examination 

Where physical examination of ac¬ 
cused ordered to report for induction 
in armed forces, resulted in discov¬ 
ery that he had taken a drug to cause 
abnormal physical condition causing 
rejection for service, use of evidence 


thereby obtained was not compulsory 
self-incrimination. 

U.S.—Bratcher v. U. S., C.CA.Va., 
149 F.2d 742, certiorari denied 65 
S.Ct. 1580, 325 U.S. 885, 89 L.ES. 
2000. 

25.5 Operating motor vehicle while 
intoxicated 

Ohio.—State v. Nutt, 65 N.E.2d 675, 78 
Ohio App. 338. 

26. Ala.—Corpus Juris Secundum 
cited in Hunt v. State, 27 So.2d 
186, 194, 248 Ala. 217. 

Fla.—Blocker v. State, 110 So. 547, 
92 Fla. 878. 

Ill.—Corpus Juris quoted in People 
v. Krauser, 146 N.E. 593, 601, 315 
Ill. 485. 

Mass.—Commonwealth v. Millen, 194 
N.E. 463, 289 Mass. 441. 

Mo.—Corpus Juris Secundum cited in. 
State v. Swinburne, 324 S.W.2d 746, 
751—Corpus Juris Secundum cited 
in State v. Cochran, 203 S.W.2d 
707, 711, 356 Mo. 778. 

Nev.—Corpus Juris Secundum cited 
in State v. Fouquette, 22 1 P.2d 404, 
421, 67 Nev. 505, certiorari denied 
Fouquette v. State of Nevada, 71 S. 
Ct. 799, 341 U.S. 932, 95 L.Ed. 1361, 
and 72 S.Ct. 369, 342 U.S. 928, 96 
L.Ed. 691. 

N.J.—State v. Auld, 67 A.2d 175, 2 
N.J. 426. 

N.T.—People v. Esposito, 39 N.E.2d 
925, 287 N.T. 389, 142 A.L.R. 956. 
N.C.—State v. Grayson, 80 S.E.2d 
387, 239 N.C. 453. 

Or.—State v. Nelson, 92 P.2d 182, 162 
Or. 430. 

S.C.—State v. Livingston, 105 S.E.2d 
73, 233 S.C. 400—State v. Myers, 67 
S.E.2d 506, 220 S.C. 309, 32 A.L.R. 
2d 430. 

Utah.—State v. Cerar, 207 P. 597, 60 
Utah 208. 

W.Va.—Corpus Juris cited in State 
v. Coleman, 123 S.E. 580, 582, 96 W. 
Va, 544. 

Wyo.—Corpus Juris cited in State v. 
Higgle, 298 P.2d 349, 373, 76 Wyo. 
1, rehearing denied 300 P.2d 567, 76 
Wyo. 1, certiorari denied Riggle v. 
State of Wyoming, 77 S.Ct. 384, 
352 U.S. 981, 1 L.Ed.2d 366. 

16 C.J. p 568 note 11. 

Statements by accused 

(1) An accused who enters a plea 
of not guilty by reason of Insanity 
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and who submits to procedure pre¬ 
scribed by statute in connection with 
criminal Insanity cannot at the same 
time claim that he is being com¬ 
pelled to testify against himself on 
ground that psychiatrists testifying 
with respect to mental condition of 
accused are allowed to describe state¬ 
ments made by accused to psychia¬ 
trists in the course of examination. 
Colo.—Castro v. People, 346 P.2d 
1020 . 

(2) However, authorities of state 
hospital who have examined accused 
in criminal prosecution for purpose 
of making determination as to his 
sanity may not, over protest of ac¬ 
cused, reveal any confession made 
by accused in course of such exam¬ 
ination, or any declarations Impli¬ 
cating accused in crime charged. 
S.C.—State v. Myers, 67 S.E.2d 506, 
220 S.C. 309, 32 A.L.R.2d 430. 

Statutes providing for examina¬ 
tion of accused pleading Insanity 
and for the Introduction of their 
findings do not violate the prohibi¬ 
tion against compulsory self-incrim¬ 
ination. 

Ala.—Hunt v. State, 27 So.2d 186, 248 
Ala. 217. 

Colo.—Wymerv. People, 160 P.2d 987, 
114 Colo. 43—Ingles v. People, 22 
P.2d 1109, 92 Colo. 518. 

Fla.—McVeigh v. State, 73 So.2d 694, 
appeal dismissed 75 S.Ct. 210, 348 
U.S. 885, 99 L.Ed. 696. 

Ind.—Noelke v. State, 15 N.E.2d 950, 
214 Ind. 427. 

Mass.—Commonwealth v. Millen, 194 
N.E. 463, 289 Mass. 441. 

Wis.—Jessner v. State, 231 N.W. 634, 
202 Wis. 184, 71 A.L.R. 1005. 

27. Ala.—Corpus Juris Secundum 
cited in Hunt v. State, 27 So.2d 
186, 194, 248 Ala. 217. 

Waters v. State, 119 So. 248, 22 
Ala.App. 644. 

Ark.—Clements v. State, 210 SW.2d 
912, 213 Ark. 460. 

Cal.—People v. Bundy, 145 P. 537, 
168 C. 777. 

La.—State v. Genna, 112 So. 655, 163 
La. 701, certiorari denied Genna 
v. State of Louisiana, 48 S.Ct. 22, 
275 U.S. 522, 72 L.Ed. 405. 

Mass.—Commonwealth v. Di Stasio, 
1 N.E.2d 189, 294 Mass. 273. 
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the objection of accused. 28 Moreover, testimony is 
admissible by a state’s expert that accused refused 
his request for permission to examine him for the 
purpose of determining his sanity. 28 - 5 

According to some authority, the constitutional 
immunity from self-incrimination does not apply to 
a compulsory examination to determine accused's 
mental condition for the purpose of testifying with 
respect thereto, provided accused is not compelled to 
answer any question propounded to him by those 
making the examination. 28 * 10 It has been held, on 
the other hand, that an accused charged with crime 
may not be compelled against his will to submit, prior 
to trial, to an examination by psychiatrists repre¬ 
senting the prosecutor. 28 * 15 A statute providing 
for a proceeding in the nature of a civil inquest to 
determine whether an individual is a criminal sexual 
psychopathic person is not in conflict with the con- 
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stitutional guaranty against self-incrimination not¬ 
withstanding the statute provides for appointment of 
psychiatrists to make a personal examination of 
the individual. 28 * 20 

b. Substance Taken from Body 

The admission In evidence of the results of a scien¬ 
tific examination of a substance taken from the body 
of the accused does not violate his privilege against self- 
Incrimlnation where the substance was taken without 
his objection, and even where it was taken without his 
consent under circumstances not amounting to a physical 
invasion of his body In violation of due process. 

As a general rule, the admission in evidence of 
the results of a scientific examination of a substance 
taken from the body of accused without his objec¬ 
tion is not in violation of his privilege not to be a 
witness against himself. 20 Such rule applies with 
respect to the taking of a blood sample from ac¬ 
cused, 29 * 5 and the testing of accused’s blood, 29 - 10 


Nev.—Corpus Juris Secundum cited 

in State v. Fouquette, 221 P.2d 
404, 421, 67 Nev. 505, certiorari de¬ 
nied Fouquette v. State of Nevada, 
71 S.Ct. 799, 341 U.S. 932, 95 L.Ed. 
1361, and 72 S.Ct. 369, 342 U.S. 
928, 96 L.Ed. 691. 

Wash.—State v. White, 194 P. 390, 
113 Wash. 416. 

Statute, providing- for examination 
hut not compelling submission there¬ 
to, is not unconstitutional. 

Cal.—People v. Strong, 300 P. 84, 114 
C.A. 522. 

28. Ala.—Corpus Juris Secundum 
cited in Hunt v. State, 27 So.2d 186, 
194, 248 Ala. 217. 

Neb.—Wehenkel v. State, 218 N.W. 
137, 116 Neb. 493. 

Nev.—Corpus Juris Secundum cited 
in State v. Fouquette, 22 1 P.2d 404, 
421, 67 Nev. 505, certiorari denied 
Fouquette v. State of Nevada, 71 
S.Ct. 799, 341 U.S. 932, 95 L.Ed. 
1361, and 72 S.Ct. 369, 342 U.S. 928, 
96 L.Ed. 691. 

Or.—State v. Nelson, 92 P.2d 182, 162 
Or. 430. 

Wash.—State v. Spangler, 159 P. 
810, 92 Wash. 636. 

28.5 Ariz.—Burgunder v. State, 103 
P.2d 256, 55 Ariz. 411. 

28.10 N.C.—State v. Grayson, 80 S. 

E.2d 387, 239 N.C. 453. 

Pa.—Commonwealth v. Musto, 35 A. 
2d 307, 348 Pa. 300. 

Commonwealth v. Statti, 73 A.2d 
688, 166 Pa.Super. 577. 

Commonwealth v. Jumper, Quar. 
Sess., 4 Cumb.L.J., 12. 

Use of drugs 

In murder prosecution where trial 
court ordered preliminary examina¬ 
tion to be made in order to deter¬ 
mine whether there was reasonable 
ground for believing accused's as¬ 


sertions of insanity, accused’s con¬ 
stitutional immunities were not vio¬ 
lated by the fact that drugs were 
injected into him during the pre¬ 
liminary examination and observa¬ 
tion, since accused in presenting de¬ 
fense of insanity was subject to use 
of methods set up by medical pro¬ 
fession for determination of such 
defense. 

N.Y.—People v. Esposito, 30 N.E.2d 
925, 287 N.Y. 389, 142 A.L.R. 956. 

Examination prior to arraignment 

Colo.—Early v. People, 352 P.2d 112. 

28.15 N.Y.—People v. Fazio, 132 N. 
Y.S.2d 107. 

28.20 Mich.—People v. Chapman, 4 
N.W.2d 18, 301 Mich. 584. 

Mo.—Sweezer v. Green, 232 S.W.2d 
897, 360 Mo. 1249, 24 A.L.R.2d 340. 

29. Ala.—Myhand v. State, 66 So.2d 
544, 259 Ala. 405. 

Ariz.—State v. Duguid, 72 P.2d 435, 
50 Ariz. 276. 

Cal.—People v. Morgan, 304 P.2d 
138, 146 C.A.2d 722. 

Iowa.—State v. Morkrid, 286 N.W. 
412. 

N.Y.—Schutt v. MacDuff, 127 N.Y.S. 

2d 116, 205 Misc. 43. 

Ohio.—City of Columbus v. Van Me¬ 
ter, App., 89 N.E.2d 703—City of 
Columbus v. Thompson, App., 89 
N.E.2d 604. 

Okl.—Logan v. State, Cr., 269 P.2d 
380. 

Philippine.—U. S. v. Tan Teng, 23 
Philippine 145. 

Presence of officers 

Mere fact that “medical technolo¬ 
gist" took “smears" from penis of 
accused, charged with rape, in pres¬ 
ence of officers of the law, did not 
conclusively show that accused did 
not voluntarily permit tests to he 
made. 


Ala.—Myhand V. State, 66 So.2d 544, 
259 Ala. 415. 

29.5 Cal.—People v. Jordan, 290 P. 

2d 484, 45 C.2d 697. 

Md.—Davis v. State, 57 A.2d 289, 189 
Md. 640. 

Purpose of comparison 

In murder prosecution, where evi¬ 
dence failed to show that a blood 
sample taken from accused for pur¬ 
pose of comparison with blood found 
on accused’s clothing and on ground 
where victim’s body was found was 
not taken involuntarily, it was not 
inadmissible on any theory that such 
blood sample was taken in direct vio¬ 
lation of accused’s constitutional 
rights. 

Vt.—State v. Goyet, 132 A.2d 623, 120 
Vt 12. 

29.IO Colo.—Kallnbach v. People, 
242 P.2d 222, 125 Colo. 144. 

Fla.—Touch ton v. State, 18 So.2d 752, 
154 Fla. 547. 

Iowa.—State v. Werling, 13 N.W.2d 
318, 234 Iowa 1109—State v. Small, 
11 N.W.2d 377, 233 Iowa 1280. 

N.H.—State v. Sturtevant, 70 A.2d 
909, 96 N.H. 99. 

N.Y.—People v. Criss, 169 N.Y.S.2d 
954, 7 Misc.2d 409. 

N.C.—State v. Cash, 15 S.E.2d 277, 
219 N.C. 818. 

Tex.—Piester v. State-, 277 S.W.2d 
723, 161 Tex.Cr. 436—-Marshall v. 
State, 262 S.W.2d 491, 159 Tex.Cr. 
268. 

Statutes held valid 

(1) In general. 

Tex.—Brown v. State, 240 S.W.2d 310, 
156 Tex.Cr. 144. 

(2) Statute providing for chemical 
test to determine alcoholic content 
of blood of any person reasonably 
suspected of driving motor vehicle 
while intoxicated is not unconstitu- 
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breath, 29 - 15 or urine 29 * 20 for alcoholic content and 
consequent intoxication; and this is the rule even 
though accused was not warned at the time of giv¬ 
ing a specimen that it might be used against him in 
a prosecution. 29 * 25 

Some courts hold that the results of experiments 


on such substances, even when taken without the 
consent of accused, are admissible, 30 and expert tes¬ 
timony, based on the analysis of bodily fluids or 
breath made from samples taken without the con¬ 
sent of accused is not rendered inadmissible by the 
constitutional guaranty, 30 * 5 as in the case of the tak¬ 
ing of blood from accused, without his consent or 


tlonal because of its failure to pro¬ 
vide for notice to such person of his 
right to have physician of his own 
choosing administer such a test in 
addition to that by police, as all per¬ 
sons are presumed to know law and 
hence presumed to be so informed as 
to such right. 

N.Y.—People v. Kovacik, 128 N.Y.S. 
2d 492, 205 Misc. 275. 

Validity of consent 

(1) Consent to taking of blood for 
analysis need not be given in writ¬ 
ing. 

Tex.—Abrego v. State, 248 S.W.2d 
490, 157 Tex.Cr. 264. 

(2) In homicide prosecution based 
on use of automobile as deadly weap¬ 
on, evidence would not sustain ac¬ 
cused's contention that he had been 
unable, because of injuries he sus¬ 
tained in collision, to give a valid 
consent to taking of blood sample 
for analysis. 

Tex.—Abrego v. State, 248 S.W.2d 
490, 157 Tex.Cr. 264. 

Duress held not shown 

A police detective’s statement, aft¬ 
er asking one suspected of driving 
automobile while intoxicated wheth¬ 
er he wanted to take a blood test, 
that he would lose his driver's li¬ 
cense, if he did not take test, did not 
constitute duress, rendering his sub¬ 
mission to blood test and waiver of 
constitutional privilege against self¬ 
incrimination inoperative and evi¬ 
dence adduced by such test inadmissi¬ 
ble against him. 

N.Y.—People v. Kovacik, 128 N.Y.S. 
2d 492, 205 Misc, 275. 

Bight of refusal 

In a criminal case, a motorist may 
refuse to submit to a chemical analy¬ 
sis of the alcoholic content of his 
blood, and no penalty, of any nature, 
can be inflicted on him for such re¬ 
fusal. 

N.Y.—Combes v. Kelly, 152 N.Y.S.2d 
934, 2 Mlsc.2d 491. 

Bequest by accused 
In prosecution for manslaughter 
arising out of death of child who 
was killed by automobile operated 
by accused, no error resulted in per¬ 
mitting eyewitness to describe mak¬ 
ing of request by accused that a doc¬ 
tor at scene of accident take a blood 
sample from his arm, and taking of 
blood sample pursuant to that re¬ 
quest. 

Me.—State v. Libby, 133 A.2d S77, 
153 Me. 1. 


25.15 Fla.—State v. Wardlaw, App., 
107 So.2d 179. 

Ind.~Wells v. State, 158 N.E.2d 256. 

Duress 

Where accused was arrested by pa¬ 
trolmen for operating a motor vehi¬ 
cle while intoxicated, and was ad¬ 
vised by patrolmen that if drunkom- 
eter test did not confirm their opin¬ 
ion that he was intoxicated they 
would not press charges, after which 
accused consented to the test on the 
scene of arrest, consent of accused 
was not obtained by duress. 

Okl.—Hinkefent v. State, Cr., 267 
P.2d 617. 

Statutes held valid. 

Statutes making evidence obtained 
through use of a drunkometer as to 
amount of alcohol in accused’s blood 
admissible in prosecution for operat¬ 
ing automobile while intoxicated does 
not violate constitutional right not 
to be compelled to give testimony 
against one’s self. 

N.Y.—People v. Kovacik, 128 N.Y.S. 
2d 492, 205 Misc. 275—People on 
Complaint of Meehan v. Spears, 114 
N.Y.S.2d 869, 201 Misc. 666. 

29.20 D.C.—U. S. v. Nesmith, D.C., 
121 F.Supp. 758. 

Rtdgell v. U. S., Mun.App., 54 A 
2d 679. 

N.C.—State v. Cash, 15 S.E.2d 277, 
219 N.C. 818. 

Ohio.—City of Columbus v. Van Me¬ 
ter, App., 89 N.E.2d 703—City of 
Columbus v. Thompson, App., 89 
N.E.2d 604. 

Evidence as to voluntary action of 
accused 

(1) In prosecution of driver who 
was allegedly intoxicated when his 
vehicle struck and killed motorist 
evidence justified finding that ac¬ 
cused had voluntarily given blood 
and urine samples for purposes of 
testing his degree of intoxication, and 
that when samples were taken ac¬ 
cused was not so intoxicated as tc 
be incapable of understanding what 
he was doing or of being aware that 
evidence could be used against him 
Okl.—Bowden v. State, 246 P.2d 427, 

95 Okl.Cr, 382. 

(2) Laboratory report showing al¬ 
coholic content of urine was admissi¬ 
ble over objection that specimen was 
involuntarily given because accused 
was intoxicated when he consented 
thereto, where it did not appear that 
accused was so intoxicated as to be 
incapable of understanding officer’s 
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warning that he need not give speci¬ 
men and, if given, it would be used 
against him. 

Tex.—Halloway v. State, 175 S.W.2d 
258, 146 Tex.Cr. 353. 

(3) Taking of specimen of urine 
from accused who had been arrested 
and was being detained for drunken 
driving and the use in evidence of 
the analysis of the urine was not 
violative of accused's rights where 
specimen was given voluntarily, not¬ 
withstanding police officer who re¬ 
quested specimen was in uniform and 
did not state that accused had a right 
to refuse to give the sample, but did 
state that “if sample were right it 
would be to the defendant's bene¬ 
fit." 

D.C.—Novak v. District of Columbia. 
MunApp., 49 A.2d 88, reversed on 
other grounds 160 F.2d 588, 82 U.S. 
App.D.C. 95. 

29.25 Ohio.—State v. Titak, App., 
144 N.E.2d 255—City of Columbus 
v. Glenn, App., 102 N.E.2d 279. 
Statute held Inapplicable 

Statute requiring accused to be 
warned before making verbal state¬ 
ment in nature of confession was 
not applicable to preclude admission 
in evidence of testimony concerning 
the taking of a blood specimen from 
accused. 

Tex.—Heath v. State, 244 S.W.2d 815, 
156 Tex.Cr. 563—Brown v. State, 
240 S.W.2d 310, 156 Tex.Cr. 144. 

30. Cal.—People v. Tucker, 198 P.2d 
941, 88 C.A.2d 333—People v. One 
1941 Mercury Sedan, 168 P.2d 443, 
74 C.A.2d 199. 

N.J.—State v. Alexander, 83 A.2d 
441, 7 N.J. 585, certiorari denied 72 
S.Ct. 638, 343 U.S. 908, 96 L.Ed. 
1326. 

Ohio.—State v. Gatton, 20 N.E.2d 265, 
60 Ohio App. 192. 

Okl.—Alexander v. State, Cr., 305 P. 
2d 572. 

Or.—State v. Cram, 160 P.2d 283, 176 
Or. 577, 164 A.L.R. 952. 

Pa.—Commonwealth v. Statti, 73 A.2d 
688, 166 Pa.Super. 577. 

Scrapings from finger nails 
La.—State v. McLaughlin, 70 So. 925, 
138 La. 958. 

Tex.—Coleman v. State, 209 S.W.2d 
925, 151 Tex.Cr. 582. 

30.5 Ariz.—State v. Berg, 259 P.2d 
261, 76 Ariz. 96. 

Cal.—People v. Conterno, 339 P.2d 
968, 170 C.A.2d Supp. 817. 
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against his objection, 30 - 10 for the purpose of testing 
for intoxication, 30 * 15 unless the taking of the sub¬ 
stances for testing constitutes a physical invasion of 
accused’s body amounting to a violation of due 
process. 30 * 20 It has accordingly been held that re¬ 
fusal to submit to such a test may be commented 
on, or testified to, by the prosecution, 31 provided 
the test would not involve a physical invasion of 
accused’s body amounting to a violation of due 
process. 31 * 5 

According to other authority, evidence of such 
tests is inadmissible as in violation of accused’s privi¬ 
lege, where the taking of the substance submitted 
to the tests was under compulsion, 31 * 10 and evidence 
of accused’s refusal to submit to such tests is inad¬ 
missible because in violation of his privilege against 
self-incrimination, 31 * 15 especially where a statute 
provides that a person shall not be required to submit 
to such tests without his consent. 31 - 20 


CRIMINAL LAW §§ 651-652 

§ 652. -Exposing Person of Accused to 

Jurors or Witnesses 

a. In court 

b. Out of court 

a. In Court 

Generally, the rule against compulsory selMncriml- 
natlon does not require that the accused cannot be sub¬ 
jected to the observation of witnesses and jurors in court, 
and the accused's body is not excluded as evidence where 
It is material; but there is a conflict of authority as to 
whether he may be compelled to perform any affirmative 
act in aid of such observation. 

It is the right of the prosecution to have accused 
in the view of the presiding judge and jury and the 
counsel engaged in the trial; 31 * 50 and the rule 
against self-incrimination does not mean that ac¬ 
cused cannot be subjected to observation of witness¬ 
es and jurors. 32 Thus, accused may not object if 
he is identified in court without being required to 
stand ; 33 and it is always proper to ask a witness to 


N.Y.—Schutt v. MacDuff, 127 N.Y.S. 
2d 116, 205 Misc. 43. 

Wis.—State v. Kroening, 70 N.W.2d 
810, 274 Wis. 266, rehearing denied 
SO N.W.2d 816, 274 Wis. 266. 

30.10 Pa.—Commonwealth v. Statti, 
73 A.2d 688, 166 Pa.Super. 577. 

30.15 Cal.—People v. Haeussler, 260 
P.2d 8, 41 C.2d 252, certiorari de¬ 
nied Haeussler v. People of the 
State of California, 74 S.Ct. 533, 
347 U.S. 931, 98 L.Ed. 1082. 

People v. Tucker, 198 P.2d 941, 88 
C.A.2d 333. 

People v. Conterno, 339 P.2d 968, 
170 C.A.2d Supp. 817. 

Del.—State v. Smith, 91 A.2d 188, 8 
Terry 334. 

Idaho.—State v. Bock, 328 P.2d 1065, 
80 Idaho 296. 

Okl.—Alexander v. State, Cr. t 305 P.2d 
572. 

Blood taken from accused while un¬ 
conscious 

Cal.—People v. Lewis, 313 P.2d 972, 
152 C.A.2d 824. 

Colo.—Block v. People, 240 P.2d 512, 
125 Colo. 36. certiorari denied Block 
v. People of State of Colorado, 72 
S.Ct. 1076, 343 U.S. 978, 96 L.Ed. 
1370, rehearing denied 73 S.Ct. 6, 
344 U.S. 848, 97 L.Ed. 659. 

Idaho.—State v. Ayres, 211 P.2d 142, 
70 Idaho 18. 

N.M.—Breithaupt v. Abram, 271 P.2d 
827, 58 N.M. 385, affirmed 77 S.Ct. 
408, 352 U.S. 432, 1 L.Ed.2d 448. 

N.Y.—People v. Kovacik, 128 N.Y.S. 
2d 492, 205 Misc. 275. 

Yt.—State v. Pierce, 141 A.2d 419, 
120 Vt. 373. 

Wis.—State v. Kroening, 79 N.W.2d 
810, 274 Wis. 266, rehearing denied 
80 N.W.2d 816, 274 Wis. 266. 


30.20 Ind.—Alldredge v. State, 156 
N.E.2d 888. 

31. Idaho—State v. Bock, 328 P.2d 
1065, 80 Idaho 296. 

Ohio.—State v. Nutt, 65 N.E.2d 675, 
78 Ohio App. 338—State v. Gat- 
ton, 20 N.E.2d 265, 60 Ohio App. 
192. 

City of Columbus v. Waters, 
Com.Pl., 124 N.E.2d 841. 

S.C.—State v. Smith, 94 S.E.2d 886, 
230 S.C. 164. 

Va.—Gardner v. Commonwealth, 81 
S.E.2d 614, 195 Va. 945. 

Wis.—City of Barron v. Covey, 72 
N.W.2d 387, 271 Wis. 10. 

Absence of express provision 

In prosecution for operating motor 
vehicle while Intoxicated, permitting 
deputy sheriff to testify that accused 
declined to submit to blood test was 
not error, there being no express 
constitutional provision prohibiting 
self-incrimination and due process of 
law clause of state constitution not 
rendering deputy’s testimony inad¬ 
missible. 

Iowa.—State v. Benson, 300 N.W. 275, 
230 Iowa 1168. 

Other proof as prerequisite 
There must be some proof of com¬ 
mission of crime, prlma facie, estab¬ 
lished by other evidence, before any 
evidence as to refusal to take intoxi- 
meter test becomes admissible. 

Cal.—People v. Conterno, 339 P.2d 
968, 170 C«A.2d Supp. 817. 

31.5 Ind.—Alldredge v. State, 156 N. 
E.2d 888. 

31.10 D.C.—U. S. v. Townsend, D.C., 
151 F.Supp. 378. 

Tex.—Apodaca v. State, 146 SW.2d 
381, 140 Tex.Cr. 593. 
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31.15 D.C.—Stuart v. District of Co¬ 
lumbia, Mun.App., 157 A.2d 294. 

Bvlden.ee as to offer of test held 
not prejudicial error. 

Okl.—Barnard v. State, Cr. f 337 P.2d 
768. 

31.20 N.D.—State v. Severson, 75 N. 
W.2d 316. 

31.50 S.C.—State v. O’Neal, 42 S.E.2d 
523, 210 S.C. 305. 

32. Ala.—McCullough v. State, 113 
So.2d 905, 40 Ala.App. 309, certio¬ 
rari denied 113 So.2d 912, 269 Ala. 
698—Luker v. State, 105 So.2d 834, 
39 Ala.App. 548, certiorari denied 
105 So.2d 845, 268 Ala. 346. 

Ga.—Meriwether v. State, 11 S.E.2d 
816, 63 Ga.App. 667. 

III.—People v. Matlock, 72 N.E.2d 
642, 331 Ill.App. 121. 

La.—State v. Butler, 103 So. 332, 157 
La. 1087. 

Md.—Allen v. State, 39 A.2d 820, 183 
Md. 603, 171 A.L.R. 1138. 

Mass.—Commonwealth v. Di Stasio, 
1 N.E.2d 189, 294 Mass. 273, certio¬ 
rari denied Dl Stasio v. Common¬ 
wealth of Massachusetts, 58 S.Ct. 
50, 302 U.S. 683, 82 L.Ed. 527. 

N.Y.—People v. Strauss, 22 N.Y.S.2d 
155, 174 Misc. 881. 

Pa.—Commonwealth v. San Juan, 
195 A. 433, 129 Pa.Super. 179. 

“The law which requires the pres¬ 
ence of a defendant in court during 
his trial of necessity submits him to 
the observation and scrutiny of the 
court and jury.” 

Cal.—People v. Cornell, 263 P. 216, 
217, 203 C. 144. 

33. N.C.—State v. Johnson, 67 N.C. 
55. 
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look about the court and to point out the person who 
committed the crime, 34 or to point out accused and 
ask the witness if he is the person who committed 
the crime. 35 So, also, on an issue of insanity, the 
opinion of a physician as to the sanity of accused, 
based on his appearance and conduct in the court 
room, is not objectionable as compelling accused to 
testify against himself. 36 

The rule has been stated broadly to be that the pro¬ 
hibition against compelling a man in a criminal court 
to be a witness against himself is a prohibition of 
the use of physical or moral compulsion to extort 
communications from him, not an exclusion of his 
body as evidence where it may be material; 37 and 
that, when exhibited, whether voluntarily or by or¬ 
der, the evidence, if material, is competent. 38 In 
other words, the constitutional guaranty against 


compulsory self-incrimination extends to all testi¬ 
monial utterances by accused, but it has no applica¬ 
tion to such physical evidential circumstances as 
may be revealed by an open exhibition of his body 
or by ordinary observation of his person. 38 * 5 

However, there is a diversity of opinion as to the 
extent to which accused may be compelled to per¬ 
form an affirmative act in aid of the observation of 
him by witnesses and jurors. 39 Thus, while some 
authorities hold that it is error for the court to 
compel accused to exhibit his hand or other portion 
of his body to the jury as evidence of its condi¬ 
tion, 40 or to compel him to stand up to enable a 
witness to see him better for the purpose of identifi¬ 
cation, 40 * 5 or to compel him to stand up to enable a 
witness to compare his size and build with those of 
the person who perpetrated the crime, 41 other au- 


34. Ga.—Corpus Juris quoted in 

Meriwether v. State, 11 S.E.2d 816, 
819, 63 Ga.App. 667. 

Ill.—People v. Elliott, 112 N.E. 300, 
272 III. 592, Ann.Cas.l918B 391. 

16 C.J. p 568 note 20. 

leaving- witness stand. 

Where in criminal case certain 
man had been described in testi¬ 
mony of witness and had been point¬ 
ed out from witness stand, but there 
was some confusion between coun¬ 
sel as to pointing: in court room, 
there was no reversible error In per¬ 
mitting witness to make positive 
identification by walking to place 
where such man was seated among 
spectators. 

U.S.—Jamerson v. U. S., C.C.A.I11., 66 
F.2d 569, certiorari denied 54 S.Ct. 
373, 290 U.S. 706, 78 L.Ed. 606. 

35. Ga.—Corpus Juris quoted In 
Meriwether v. State, 11 S.E.2d 816, 
819, 63 Ga.App. 667. 

Iowa.—State v. Hall, 44 N.W. 914, 79 
Iowa 674. 

36. Tex.—Mikeska v. State, 182 S. 
W. 1127, 79 Tex.Cr. 109. 

37 . XT.S—Holt v. TJ. S., Wash., 31 
S.Ct. 2, 218 U.S. 245, 54 L.Ed. 1021, 
20 Ann.Cas. 1138. 

Swingle v. U. S., C.C.A.Utah, 151 
F.2d 512. 

D.C.—McFarland v. U. S., 150 F.2d 
593, 80 U.S.App.D.C. 196, certiorari 
denied 66 S.Ct. 472, 326 U.S. 788 , 90 
L.Ed. 478, rehearing denied 66 S. 
Ct. 526, 327 U.S. 814, 90 L.Ed. 1038. 
Ga.—Corpus Juris quoted In Meri¬ 
wether v. State, 11 S.E.2d 816, 819, 
63 Ga.App. 667. 

N.C.—Corpus Juris Secundum cited 
in State v. Grayson, 80 S.E.2d 387, 
890, 239 N.C. 453. 

Pa.—Commonwealth v. Musto, 35 A.2d 
307, 348 Pa. 300. 

Commonwealth v. Cox, 10 Pa. 
List. & Co. 678—Commonwealth v. 


| Gressley, 9 Pa.Dist. & Co. 803, 12 
Leh.L.J. 169, 41 York Leg.Rec. 12 
16 C.J. p 568 note 17. 

38. U.S.—Holt v. U. S., Wash., 31 
S.Ct. 2, 218 U.S. 245, 54 L.Ed. 1021, 
20 Ann.Cas. 1138. 

D.C.—McFarland v. U. S., 150 F. 2 d 
593, 80 U.S.App.D.C. 196, certiorari 
denied 66 S.Ct. 472, 326 U.S. 788, 
90 L.Ed. 478, rehearing denied 66 
S.Ct. 526, 327 U.S. 814, 90 L.Ed. 
1038. 

N.C.—State v. Grayson, 80 S.E.2d 387, 
239 N.C. 453. 

38.5 Colo.—Vigil v. People, 300 P.2d 
545, 134 Colo. 126. 

Idaho.—State v. Bock, 328 P.2d 1065, 
80 Idaho 296. 

La.—State v. Robinson, 58 So.2d 408, 
221 La. 19, certiorari denied Rob¬ 
inson v. State of La., 73 S.Ct. 285, 
344 U.S. 904, 97 L.Ed. 699. 

Md.—Allen v. State, 39 A.2d 820, 183 
Md. 603, 171 A.L.R. 1138. 

S.C.—State v. Myers, 67 S.E.2d 506, 
220 S.C. 309, 32 A.L.R.2d 430- 
State v. Taylor, 49 S.E.2d 289, 213 
S.C. 330, 16 A.L.R.2d 1317—State 
v. Griffin, 124 S.E. 81, 129 S.C. 200, 
35 A.L.R. 1227. 

“In line with the weight of au¬ 
thority it is our opinion that the 
privilege against self-incrimination 
does not preclude the introduction of 
physical disclosures the defendant 
is forced to make, or the results of 
tests to which he has involuntarily 
submitted. It is our view that the 
privilege only protects the individ¬ 
ual from any forced disclosures made 
by him, whether oral or written. It 
is limited to the protection against 
testimonial compulsion. The privi¬ 
lege protects the accused from the 
process of extracting from his own 
lips against his will an admission of 
guilty, but it does not extend to the 
exclusion of his body as evidence 
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when such evidence may be relevant 
and material.” 

Cal.—People v. One 1941 Mercury 
Sedan, 168 P.2d 443, 451, 74 C.A.2d 
199. 

Inspection of bodily features 

An inspection of the bodily fea¬ 
tures of accused by jury or witnesses 
does not violate the privilege. 

La.—State v. Roy, 58 So.2d 323, 220 
La. 1017. 

39. Ala.—Corpus Juris Secundum 
cited in Smith v. State, 24 So. 2 d 
546, 549, 247 Ala. 354. 

Wells v. State, 101 So. 624, 20 
Ala.App. 240, certiorari denied Ex 
parte State, 101 So. 626, 211 Ala- 
616. 

S.C.—State v. Myers, 67 S.E.2d 506, 
220 S.C. 309, 32 A.L.R.2d 430. 

40. Ga.—Blackwell v. State, 67 Ga. 
76, 44 Am.R. 717. 

N.C.—State v. Jacobs, 50 N.C. 259. 

16 C.J. p 568 note 14. 

40.5 Ala.—Smith v. State, 24 So.2d 
546, 247 Ala. 354. 

Cal.—People v. Greenberg, 167 F-2d 
214, 73 C.A.2d 675, affirmed 67 S.Ct. 
1748, 331 U.S. 796, 91 L.Ed. 1823. 
rehearing denied 68 S.Ct. 28, 332 
U.S. 784, 92 L.Ed. 367. 

Later testimony 

Where accused was illegally re¬ 
quired in court to stand up for in¬ 
spection of his person when he had 
not previously submitted himself as 
a witness, the fact that he later took 
stand voluntarily as a witness deny¬ 
ing all connection with the crime, 
and thereby submitted himself to In¬ 
spection, did not cure the error and 
was not a waiver thereof. 

Ala.—Smith v. State, 24 So.2d 546. 
247 Ala. 354. 

41. Ala.—Wells v. State, 101 So. 
624, 20 Ala.App. 240, certiorari de¬ 
nied Ex parte State, 101 So. 626, 
211 Ala. 616. 
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thorities have held that the constitutional privilege or disguise, or to appear clean shaven and with his 
of accused is not invaded by compelling him through hair trimmed and combed, in order to aid identifi- 
some affirmative act to exhibit his body or some cation. 46 * 5 

portion thereof to a witness and the jury. 42 * , . , . .« . .. 

y J J Accused cannot claim the privilege in any case 

So, accused's privilege against self-incrimination where it does not appear that any force or compul- 
is not violated by compelling him to stand up 43 and sion was employed. 47 Thus, where accused volun- 
remove his glasses 44 or a visor 44 * 5 for identification, tarily stands for identification, he is not entitled to 
or to stand up and face the jury for determination a new trial on the ground that he has been com- 

by them of his age, 45 or height, 45 * 5 or to wear certain pelled to testify against himself. 48 So, too, where 

articles of clothing, 45 * 10 or a mask, 45 * 15 or to don a accused takes the stand, he waives whatever privi- 

torn garment found at the scene of the crime for lege he may have in this respect and cannot refuse 

the purpose of showing the coincidence of the rents to submit himself to closer observation by the 
therein and accused’s scars. 46 Also, accused may be jurors, 40 nor, where he voluntarily testifies con- 
compelled to strip himself of any artificial covering ceming his body or exhibits it, can he object to ex- 


42. Colo.— Corpus Juris Secundum 
cited in Vigil v. People, 300 P.2d 
545, 547, 134 Colo. 126. 

Nev.—State v. Oschoa, 242 P. 582, 49 
Nev. 194. 

Pa.—Commonwealth v. Niemi, Quar. 

Sess., 36 Del.Co. 385. 

Tex.—Rutherford v. State, 121 S.W. 
2d 342, 135 Tex.Cr. 530, overrul¬ 
ing Turman v. State, 95 S.W. 533. 
60 Tex.Cr. 7. 

Hand 

Nev.—State v. Ah Chuey, 14 Nev. 79, 
33 Am.R. 530. 

Beet 

La.—State v. Prudhomme, 25 La. 

Ann. 522. 

Back view 

In prosecution under indictment 
charging accused with murder, re¬ 
quiring accused to go to the floor of 
the courtroom and turn his back to 
a witness and look over his right 
shoulder, which was position of a man 
who witness saw leaving body of de¬ 
cedent, did not violate accused’s right 
against self-incrimination. 

Mass.—Commonwealth v. Burke, 159 
N.E. 2 d 856. 

43. U.S.—U. S, v. Sorrentino, D.C. 
Pa., 78 F.Supp. 425, affirmed, C.A.. 
175 F.2d 721, certiorari denied 70 
S.Ct. 143, 338 U.S. 868 , 94 L.Ed. 532. 
rehearing denied 70 S.Ct. 238, 338 
U.S. 896, 94 L.Ed. 551. 

Cal.—People v. Clark, 116 P.2d 56. 
18 C.2d 449. 

People v. Chapman, 311 P.2d 190. 
151 C.A.2d 59, certiorari denied 
Chapman v. People of State of Cali¬ 
fornia, 78 S.Ct. 345, 355 U.S. 916. 
2 L.Ed.2d 275—People v. Ferns, 149 
P. 802, 27 C.A. 285. 

Ga.— Corpus Juris quoted in Meri¬ 
wether v. State, 11 S.E.2d 816, 819, 
63 Ga.App. 667. 

Ill.—People v. Curran, 121 N.E. 637, 
286 Ill. 302. 

Ind.—Watson v. State, 140 N.E. 2 d 
109, 236 Ind. 329—Appelby v. 

State, 48 N.E.2d 646, 221 Ind. 544, 
rehearing denied 49 N.E.2d 533. 

' 221 Ind. 544. 


Miss.—Thames v. State, 73 So.2d 134. 

221 Miss. 573. 

N.Y.—People v. Strauss, 22 N.Y.S.2d 
155, 174 Misc. 881. 

N.C.—State v. Vincent, 23 S.E. 2 d 832. 

222 N.C. 543—State v. Neville, 95 
S.E. 55, 175 N.C. 731. 

Pa.—Commonwealth v. San Juan, 195 
A. 433, 129 Pa.Super. 179—Com¬ 
monwealth v. Safis, 186 A. 177, 122 
Pa.Super. 333. 

R. I.—State v. De Cesare, 26 A.2d 
237, 68 R.I. 32 . 

S. C.—State v. O’Neal, 42 S.E.2d 523, 
210 S.C. 305. 

Tex.—Rutherford v. State, 121 S.W. 

2d 342, 135 Tex.Cr. 530. 

Wash.—Corpus Juris quoted in State 
v. Clark, 287 P. 18, 19, 156 Wash. 
543. 

W.Va.—State v. Fulks, 173 S.E. 888 , 
114 W.Va. 785. 

16 C.J. P 568 note 19. 

44 . Cal.—Corpus Juris Secundum 
cited in People v. Clark, 116 P.2d 
56, 62, 18 C.2d 449. 

Tex.—Rutherford v. State, 121 S. 
W.2d 342, 135 Tex.Cr. 530. 

44.5 Cal.—People v. Clark, 116 P.2d 
56, 18 C.2d 449. 

45- Mass.—Commonwealth v. Em¬ 
mons, 98 Mass. 6 . 

Pa.—Commonwealth v. San Juan, 195 
A. 433, 129 Pa.Super. 179. 

45.5 Measurement of height before 
jury 

La.—State v. Roy, 58 So.2d 323, 220 
La. 1017. 

45.10 Cal.—People v. Chapman, 311 
F.2d 190, 151 C.A.2d 59, certiorari 
denied Chapman v. People of State 
of California, 78 S.Ct. 345, 355 U.S. 
916, 2 L.Ed. 2 d 275. 

45.15 Colo.—Vigil v. People, 300 P. 
2d 545, 134 Colo. 126. 

46. Nev.—State v. Oschoa, 242 P. 
582, 49 Nev. 194. 

46.5 N.Y.—People v. Strauss, 22 N. 
Y.S.2d 155, 174 Misc. 88 L 
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47- Pa.—Commonwealth v. Bassi, 
130 A. 311, 284 Pa. 81. 

Bequest not complied with 
In burglary prosecution, conduct 
of witness identifying accused by 
limp in right foot, In walking over 
in jury’s presence and asking ac¬ 
cused to put his foot on floor, to 
which objection was promptly sus¬ 
tained, and jury instructed not to 
consider matter, was harmless, as 
against claim that accused was com¬ 
pelled to testify against himself. 
Tex.—Brown v. State, 74 S.W.2d 1011, 
127 Tex.Cr. 46. 

48. Tex.—Thompson v. State, 234 S. 
W. 401, 90 Tex.Cr. 15. 

16 C.J. p 568 note 24. 

Walking 

Where accused, without objection, 
voluntarily stood on request of dis¬ 
trict attorney and walked on request 
of state’s witness who had described 
appearance of fleeing killer, accused 
had not been compelled to give evi¬ 
dence, nor had his constitutional 
right been violated. 

Colo.—Hamby v. People, 128 P.2d 993, 
109 Colo. 572. 

49. S.C.—State v. Heavener, 143 S. 
E. 674, 146 S.C. 138. 

Bolling up sleeve 

U.S.—Neely v. U. S., C.CjAW.Va., 
2 F.2d 849. 

Standing up 

Tenn.—Bass v. State, 231 S.W.2d 707, 
191 Tenn. 259. 

Handling of gun 

Requiring accused during cross-ex¬ 
amination, at request of state, to 
leave the witness stand and sit in a 
chair in view of jury to demonstrate 
the manner in which he contended he 
was holding gun at time of its dis¬ 
charge was not erroneous as invading 
accused’s constitutional right not to 
be compelled to give evidence against 
himself. 

Ala.—Coats v. State, 45 So.2d 35, 253 
Ala. 290. 
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animation and testimony by rebuttal witnesses con¬ 
cerning its condition. 50 It has been held, however, 
that requiring accused, while on the witness stand 
on his own behalf and under cross-examination, to 
try on an article of clothing which had been found 
at the scene of the crime and which concededly 
had been worn by the offender, for the purpose of 
attempting to prove accused’s ownership of the 
article of clothing, violates his constitutional right 
against self-incrimination, and a waiver of im¬ 
munity may not be imputed because of accused’s 
action in voluntarily taking the witness stand. 5 °* 5 

b. Out of Court 

Generally, the rule against compulsory self-incrimi- 
nation does not prohibit the examination of the person 
or body of an accused out of court as well as In court, 
with or without his consent, and evidence so obtained 
is admissible. 

Generally, notwithstanding the rule against self- 
incrimination, the person or body of accused may be 
examined out of court as well as in court, with or 


without his consent, and evidence so obtained is ad¬ 
missible. 50 - 50 Thus, it is not a violation of the con¬ 
stitutional privilege against self-incrimination to 
compel accused to submit to observation by identifi¬ 
cation witnesses out of court and before trial, and to 
admit their testimony regarding the results of their 
observation, 51 and for such purpose accused may be 
taken to various places. 52 Furthermore, such evi¬ 
dence has been held admissible even where accused 
has been compelled, in aid of identification, to per¬ 
form various acts, such as putting on certain gar¬ 
ments, 53 or arranging them in a particular manner, 54 
placing a handkerchief over his face, 55 growing a 
beard, 56 wearing dark glasses, 56 * 5 stationing him¬ 
self in a certain position at the scene of the crime, 57 
or walking some distance for the observation of the 
state’s witness. 57 * 5 

On the other hand, it has been held that placing 
accused in a certain position at the scene of the 
crime 58 or compelling him to repeat certain 
words, 58 * 5 for purposes of identification, violates his 


50. Ga.—Gordon v. State, 68 Ga. 
814. 

Tex.—Thomas v. State, 28 S.W. 534, 
33 Tex.Cr. 607. 

50.5 Md.—Allen v. State, 39 A.2d 
820, 183 Md. 603. 

50.50 D.C.—McFarland v. U. S., 150 
F.2d 593, 80 U.S.App.D.C. 196, cer¬ 
tiorari denied 66 S.Ct. 472, 326 U.S. 
788, 90 L.Ed. 478, rehearing denied 
66 S.Ct. 526, 327 U.S. 814, 90 U.Ed. 
1038. 

Police “line up” 

Compelling one accused of crime 
to submit to the routine police “line 
up” for identification is not a re¬ 
quiring of one accused to incriminate 
himself. 

Va.—Owens v. Commonwealth, 43 S. 
E.2d 895, 186 Va. 689. 

51. Cal.—People v. Chapman, 311 P. 
2d 190, 151 CjV.2d 59, certiorari 
denied Chapman v. People of State 
of California, 78 S.Ct. 345, 855 U.S. 
916, 2 L.Ed.2d 275. 

Ga.—Hill v. State, 129 S.E. 647, 161 
Ga. 188. 

Moseley v. State, 29 S.E. 2d 86, 
70 Ga.App. 610—Meriwether v. 
State, 11 S.E.2d 816, 63 Ga.App. 
667. 

Ind.—Ross v. State, 182 N.E. 865, 
204 Ind. 281. 

Tex.—Beachem v. State, 162 S.W.2d 
706, 144 Tex.Cr. 272—Slone v. State, 
50 S.W.2d SOI, 121 Tex.Cr. 632. 
Clothing “-ay be removed forcibly. 
Ind.—O'Brien v. State, 25 N.E. 137, 
125 Ind. 38, 9 L.R.A. 323. 

Probative value not destroyed 

Mere fact that extrajudicial iden¬ 
tification of accused as person who 
committed robbery was obtained 


I through coercive measures directed 
against accused, requiring him in ef¬ 
fect to incriminate himself in a way 
which resulted in his identification 
by victim would not wholly destroy 
probative value of, and thus render 
Illegal, subsequent identification of 
accused by victim at time of trial. 
Ga.—Boyers v. State, 33 S.E.2d 251, 
198 Ga. 838. 

52. Tex.—Slone v. State, 50 S.W.2d 
301, 121 Tex.Cr. 632. 

Complainant’s home 

Ala.—Thomas v. State, 96 So. 182, 
19 Ala.App. 187, certiorari denied 
Ex parte Thomas, 96 So. 184, 209 
Ala. 289. 

53. Ala.—Orr v. State, 183 So. 445, 
236 Ala. 462—Corpus Juris cited in 
Crenshaw v. State, 142 So. 669, 671, 
225 Ala. 346. 

Miss.—Richardson v. State, 151 So. 
910, 168 Miss. 788. 

Tex.—White v. State, Cr., 62 S.W. 
749. 

Wearing of hat 

Tenn.—Barrett v. State, 229 S.W.2d 
516, 190 Tenn. 366, 18 A.L.R.2d 
789. 

54. N.C.—State v. Bazemore, 137 S. 
E. 172, 193 N.C. 336. 

55. Ind.—Ross v. State, 182 N.E. 
865, 204 Ind. 281. 

56. Ind.—Ross v. State, supra. 

5G.5 Cal.—People v. Robarge, 262 P. 
2d 14, 41 C.2d 628. 

57. N.C.—State v. Neville, 95 S.E 
55, 175 N.C. 731. 

57.5 Tex.—Funderburgh v. State, 
160 S.W.2d 942, 144 Tex.Cr. 35. 
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58. Ga.—Aiken v. State, 86 S.E. 1076, 

16 Ga.App. 848. 

“For the purposes of Identifica¬ 
tion the accused may not be taken 
and placed within the framework of 
the scene of the crime, there for iden¬ 
tification within the co-ordinating, 
incriminating circumstances of the 
scene.” 

Ga.—Meriwether v*. State, 11 S.E.2d 

816, 819, 63 Ga.App. 667. 

58.5 S.C.—State v. Taylor, 49 S.E.2d 

289, 213 S.C. 330, 16 A.L.R.2d 1317. 

In Texas 

(1) Where identity of accused as 
robber was necessary to establish 
state's case, and one witness to the 
robbery was unable to identify ac¬ 
cused until she had heard him speak 
certain words, the compelling of ac¬ 
cused to speak the designated words 
while he was confined In jail before 
trial violated the constitutional pro¬ 
hibition against self-incrimination. 
Tex.—Beachem v. State, 162 S.W.2d 

706, 144 Tex.Cr. 272. 

(2) However, where on direct ex¬ 
amination prosecutrix identified ac¬ 
cused, and on cross-examination she 
stated, without objection, that the 
officers required accused to repeat the 
words he used at the time he took 
her purse for the purpose of assist¬ 
ing her in her identification, accused 
could not assert that his constitu¬ 
tional rights against incriminating 
himself were violated, since he 
brought out this testimony by his 
own interrogation. 

Tex.—Johnson v. State, Cr., 318 S.W. 

2d 76. 

(3) Where accused, at request of. 
police officer stood up, turned around. 
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constitutional privilege. The accused cannot claim 
any privilege in this respect where it does not ap¬ 
pear that any force or compulsion was employed in 
causing him to perform such acts in aid of identifica¬ 
tion, 59 or that he objected to performing them. 60 

§ 653. -Making or Comparison of Foot¬ 

prints 

Generally, the admission of evidence of a comparison, 
made against the accused’s will, between his feet or shoes 
and tracks found, does not violate the constitutional 
guaranty; and this rule has been followed even where 
the accused was compelled to perform some physical act 
making such comparison possible. 

According to some authority, no violation of the 
constitutional privilege is involved in the admission 
of evidence of a comparison between tracks or foot¬ 
prints found at the scene of the crime and the feet 
of accused, made without his consent and against 
his will, 61 or of a comparison of such tracks and 
shoes taken from accused, 61 - 5 even though taken 
from him forcibly or without his consent. 62 
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The decisions are in conflict, however, as to the 
admissibility of evidence of such a comparison where 
accused was compelled to perform some act in aid 
thereof. 63 Thus, some authorities hold that it is 
error to admit evidence of a comparison made by 
compelling accused to make tracks or to fit his foot 
or shoe into tracks found, 64 or by compelling him to 
surrender his shoes for the purpose of comparing 
them with the tracks. 64 - 5 It is held, accordingly, 
that it is error to admit evidence that on request ac¬ 
cused refused to make tracks 65 or to consent to his 
shoes being taken for the purpose of comparison 
with tracks supposed to have been made by him. 66 

On the other hand, in accordance with the prevail¬ 
ing doctrine which limits the operation of the consti¬ 
tutional privilege against self-incrimination to “tes¬ 
timonial compulsion,” the rule followed by other au¬ 
thorities is that such privilege does not prevent the 
admission of evidence of the correspondence of 
tracks or footprints procured by the exercise of com¬ 
pulsion, as by the comparison of tracks made by 
the guilty party and tracks which accused was com- 


gave his name and told where he 
lived while at the police station and 
in the presence of the prosecutrix, 
he was not required to give evidence 
against himself when there was no 
evidence that prosecutrix* identifica¬ 
tion hinged in any manner on her 
recognition 0 f accused’s voice. 

Tex.—Lucas v. State, 271 S.W.2d 821, 
160 Tex.Cr. 443. 

59. Colo.—Corpus Juris Secundum 
cited in Hamby v. People, 128 P. 
2d 993, 995, 109 Colo. 572. 

Ga.—Foster v. State, 100 S.E.2d 426, 
213 Ga. 601, certiorari denied Fos¬ 
ter v. State of Georgia, 78 S.Ct. 
559, 355 TJ.S. 967, 2 L.Ed.2d 642— 
Thomas v. State, 98 S.E.2d 548, 
213 Ga. 237. 

Iowa.—State v. Williams, 62 N.W.2d 
742, 245 Iowa 494. 

Mich.—People v. Collins, 193 N.W. 
858, 223 Mich. 303. 

Pa.—Commonwealth v. Bassi, 130 A. 
311, 284 Pa. 81. 

Tex.—Leeper v. State, 14 S.W. 398, 
29 Tex.App. 63. 

Wis.—Rogers v. State, 193 N.W. 612, 
180 Wis. 568. 

listening to voice 
Where accused was confined in 
jail as a robbery suspect, it was 
proper for a witness to the robbery 
for the purpose of identification to 
inspect accused, and if possible iden¬ 
tify him from his appearance, and 
his voice as well, if heard in a con¬ 
versation in which the words were 
not put in accused's mouth at wit¬ 
ness' suggestion, and he required to 
repeat them. 


Tex.—Beachem v. State, 162 S.W.2d 
706, 144 Tex.Cr. 272. 

60. Ala.—Canty v. State, 191 So. 260, 
238 Ala. 384, reversed on other 
grounds 60 S.Ct. 612, 309 U.S. 629, 
84 L.Ed. 988. 

61. S.C.—State v. Smith, 130 S.E. 
884, 133 S.C. 291. 

61.5 Miss.—Patton v. State, 29 So. 
2d 96, 201 Miss. 410, reversed on 
other grounds 68 S.Ct. 184, 332 TJ.S. 
463, 92 L.Ed. 76, 1 A.L.R.2d 1286, 
mandate conformed to 33 So.2d 456, 
203 Miss. 265. 

N.C.—State v. Ragland, 41 S.E.2d 285, 
227 N.C. 162. 

Cast made with shoes 

In prosecution of accused who al¬ 
legedly shot prosecuting witness, 
plaster of paris casts made by sher¬ 
iff of tracks found near scene of 
shooting and casts made by sheriff 
of impressions made by sheriff with 
accused's shoes at time when accused 
was in jail and while accused was 
not wearing the shoes, were properly 
admitted over accused’s objection 
that the admission violated accused’s 
rights against self-incrimination. 
Miss.—Gholar v. State, 35 So.2d 706, 
203 Miss. 371. 

62. Ariz.—Lee v. State, 229 P. 939, 
27 Ariz. 52. 

Ind.—Biggs v. State, 167 N.E. 129, 
201 Ind. 200, 64 A.L.R. 1085. 

Kan.—State v. Allen, 137 P.2d 163, 
156 Kan. 717. 

Ky.—Elmore v. Commonwealth, 138 
S.W.2d 956, 282 Ky. 443. 

N.M.—State v. Romero, 285 P. 497, 
34 NAL 494—State v. Barela, 168 
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P. 545, 23 N.M. 395, L.R.A.1918B 
844. 

Okl.—Payne v. State, 239 P.2d 801, 95 
Okl.Cr. 117—Nowlin v. State, 83 
P.2d 601, 65 Okl.Cr. 165—Good- 
barry v. State, 296 P. 985, 50 Okl. 
Cr. 185—Gore v. State, 219 P. 153, 
25 Okl.Cr. 214—Ricketts v. State, 
215 P. 212, 23 Okl.Cr. 267. 

S.C.—State v. Griffin, 124 S.E. 81, 
129 S.C. 200, 35 A.L.R. 1227. 

Tex.—Landry v. State, 35 S.W.2d 
433, 117 Tex.Cr. 396—Wilde v. 

State, 289 S.W. 52, 105 Tex.Cr. 
529—Chase v. State, 261 S.W. 574, 
97 Tex.Cr. 349—Rippey v. State, 
219 S.W. 463, 86 Tex.Cr. 539. 

16 C.J. p 568 note 37. 

63. Ala.—Cooper v. State, 6 So. 110, 
86 Ala. 610, 11 Am.S.R. 84, 4 L. 

R. A, 766. 

Okl.—Ricketts v. State, 215 P. 212, 
23 Okl.Cr. 267. 

64. Ala.—Corpus Juris Secundum 

cited in Burks v. State, 200 So. 418, 
419, 240 Ala. 587. 

Daugherty v. State, 186 So. 780, 
28 Ala.App. 453. 

S.C.—State v. Smith, 130 S.E. 884, 133 

S. C. 291—State v. Griffin, 124 S.E. 
81, 129 S.C. 200, 35 A.L.R. 1227. 

16 C.J. p 568 note 34. 

64£ Ala.—Anthony v. State, 7 So.2d 
513, 30 AIa.App. 425. 

65. Ala.—Cooper v. State, 6 So. 110, 
86 Ala. 610, 11 Am.S.R. 84, 4 L.R. 
A. 766. 

66. Ala.—Davis v. State, 31 So. 569, 
131 Ala. 10. 

S.C.—State v. Griffin, 124 S.E. 81, 129 
S.C. 200, 35 A.L.R. 1227. 
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pelled to make, 67 or by compelling accused to place 
his foot in footprints. 68 It has been held error to 
compel accused to submit, in open court, to a com¬ 
parison of footprints. 66 

Of course, where accused voluntarily makes 
tracks or places his foot in the tracks or surrenders 
his shoes to an officer, he may not object to evi¬ 
dence of the fit or comparison; 70 and he may prove 
his offer to do this in his own favor. 71 Neither is 
evidence that accused was compelled to make a track 
prejudicial, where there is no evidence of compari¬ 
son or similarity; 73 and, where accused goes into 
the matter by asking an officer if he made tracks 
with shoes found at his home, the state is entitled 
to show by the witness the fact and results of a 
comparison of the tracks so made and of the tracks 
found at the scene of the crime. 73 The admission 
of observations concerning the condition of the 


shoes of accused at the time of arrest is not a vio¬ 
lation of the privilege against self-incrimination. 74 

§ 654. -Extrajudicial Statements, Ad¬ 

missions, and Confessions 

The Introduction of extrajudicial statements, admis¬ 
sions, and confessions elicited from the accused by com¬ 
pulsion, violates the privilege against self-Incrlmlnation, 
unless the privilege has been waived; but the admission 
of statements voluntarily made out of court by the ac¬ 
cused Is not precluded. 

It is held by some authorities that the privilege 
against compulsory self-incrimination extends to ex¬ 
trajudicial statements, and that where such a state¬ 
ment is elicited by compulsion, threats, or violence, 
it is inadmissible. 75 Accordingly, it has been held 
that evidence of tke refusal or failure of accused 
to make a statement when charged with the crime 
is likewise inadmissible; 76 but there is also authority 


67. NM.—State v. Barela, 168 P. 
545, 23 KM. 395, L.R.A.1918B 844. 

N.C.—State v. Rogers, 64 S.E.2d 572, 
233 N.C. 390, 28 A.L.R.2d 1104. 
Tex.—Johnson v. State, 238 S.W. 933, 
91 Tex.Cr. 291. 

16 C.J. p 568 note 36. 

Evidence concerning footprints as: 
Opinion evidence see infra § 876. 
Relevant see supra $ 616. 

Better rule and weight of authority 
Okl.—Ricketts v. State, 215 F. 212, 
214, 23 Okl.Cr. 267. 

68 . Tex.—Johnson v. State, 238 S. 
W. 933, 91 Tex.Cr. 291—Rippey v. 
State. 219 S.W. 463, 86 Tex.Cr. 539. 

16 C.J. p 668 note 35. 

69. Ala.—Perdue v. State, 86 So. 
158, 17 Ala,App. 500. 

Exposing person of accused to ju¬ 
rors or witnesses generally see 
supra § 652. 

Placing foot in pan of mud 

It is error to allow the prosecut¬ 
ing attorney to bring a pan of mud 
Into the court room and request ac¬ 
cused to place his foot in It in 
order that the footprint made by 
this action may be compared with 
tracks in the vicinity of the crime. 
Tenn.—Stokes v. State, 5 Baxt. 619, 
30 Am.R. 72. 

Cross-examination of accused re¬ 
specting his willingness to exhibit 
his feet is not compelling him to 
give testimony against himself. 
S.C.—State v. Harrell, 140 S.E. 258, 
142 S.C. 24. 

70. Ariz.—Corpus Juris olted In Lee 
v. State, 229 P. 939, 942, 27 Ariz. 
52. 

Ark.—Thurman v. State, 204 S.W.2d 
155, 211 Ark. 819—Hendrix v. State, 
141 S.W.2d 852, 200 Ark. 973— 
Penton v. State, 109 S.W.2d 131, 
194 Ark. 503. 


La.—State v. Garon, 109 So. 530, 161 
La. 867. 

N.C.—State v. Rogers, 64 S.E.2d 572, 
233 N.C. 390, 28 A.L.R.2d 1104. 
Tex.—Bryson v. State, 255 SW. 1114, 
96 Tex.Cr. 150—Moore v. State, 226 
SW. 415, 87 Tex.Cr. 569. 

16 C.J. p 569 note 38. 

71. Tex.—Bouldin v. State, 8 Tex. 
App. 332. 

72. Ga.—Dunwoody v. State, 45 S.E. 
412, 118 Ga. 308. 

73. Ala.—Morris v. State, 27 So. 
336, 124 Ala. 44. 

74. Ga.—Bradley v. State, 107 S.E. 
254, 151 Ga. 422. 

75. U.S.—IT. S. v. Sprengel, C.C.A. 
Pa., 103 F.2d 876. 

Kan—Claflin v. State, 119 P.2d 540, 
154 Kan. 452. 

La.—State v. Simpson, 102 So. 810, 
157 La. 614. 

Admissibility of admissions and dec¬ 
larations generally see Infra § 730. 
Interrogation by police 
Police officers are not prohibited 
from interrogating a prisoner alone, 
except that they may not force him 
to give evidence tending to incrim¬ 
inate himself. 

La.—State v. Calloway, 199 So. 403, 
196 La. 496. 

Charge as to being accomplice 

Admission of testimony that ac¬ 
cused did not deny statement of wit¬ 
ness made at police headquarters In 
presence of accused and officers, when 
accused was not under arrest or 
charged with crime but was detained 
pending completion of investigation, 
charging accused with being an ac¬ 
complice of witness did not violate 
constitution as requiring accused to 
giv -3 evidence against himself or co¬ 
da! provisions that failure to testify 

SS8 


shall create no presumption against 
one charged with crime and prohibit¬ 
ing use in evidence of a statement 
of accused unless the statement is 
made when examined as a witness in 
his own behalf. 

Va.—Owens v. Commonwealth, 43 S. 
E.2d 895, 186 Va. 689. 

76. U.S.—U. S. v. Sprengel, C.C.A. 
Pa., 103 F.2d 876. 

Cal.—People v. Clemmons^ 314 P.2d 
142, 153 C.A.2d 64. 

Mo.—State v. Bowdry, 145 SW.2d 
127, 346 Mo. 1090. 

Okl.—Towery v. State, 163 P. 331, 13 
Okl.Cr. 216. 

Tex.—Stanton v. State, 252 SW. 519, 
94 Tex.Cr. 366. 

Silence or reply to accusation gen¬ 
erally see infra § 734. 

Evidence held not inadmissible 

(1) In trial for assault and battery 
with intent to kill, admission of ar¬ 
resting officer's testimony that he 
did not recall that either of defend¬ 
ants made contention on trip to jail 
that prosecutor did anything to cause 
defendants to assault him was not er¬ 
roneous as invading defendants' right 
to stand mute, where such officer 
previously testified that one defend¬ 
ant stated voluntarily that he cut 
prosecutor, and testimony objected to 
merely related to the voluntary state¬ 
ment. 

S.C.—State v. Chambers, 9 S.E.2d 549, 
194 S.C. 197. 

(2) Admitting sheriff's testimony 
that after the killing accused said he 
did not want to talk then because he 
was too drunk was not reversible 
error, as forcing accused to testify 
against himself. 

Miss—Long v. State, 141 So. 591, 163 
Miss. 535. 
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to the contrary, 77 and it has been held that where were violated by the introduction in evidence of 
accused takes the stand to testify in his own behalf, such admissions, 78 * 10 although admissions made in 
he may be asked on cross-examination about his ignorance of rights may be inadmissible. 78 - 15 Also, 
failure to seek to exonerate himself when questioned provisions excluding the introduction of admissions 
by police officers on his arrest. 77 - 6 or statements made in the course of former judicial 

Constitutional provisions prohibiting compulsory or quasi-judicial proceedings do not apply to volun- 
self-incrimination do not, however, preclude the ad- tar >' statements made outside of such proceedings.™ 
mission of statements voluntarily made out of court No violation of the constitutional provision is 
by accused, 78 even though the arresting officer failed involved in admitting a letter written by accused 
to advise accused that he had the right to remain while incarcerated and containing an implied admis- 
silent and that any statements made by him could sion of guilt of the crime, which he delivered un- 
be used against him. 78 - 5 So, an accused who has sealed to the sheriff for mailing, 80 or which, under 
voluntarily made admissions against his interest, established practice, was turned over to the prison 
without false promises having been made to him, officials. 81 The fact that prosecuting authorities 
cannot be heard to say that his constitutional rights have retained possession of a statement made by one 


77. Ala.—Davis v. State, 31 So. 569, 
131 Ala. 10. 

Woodard v. State, 40 So.2d 737, 
34 Ala.App. 391, certiorari denied 
40 So.2d 741, 252 Ala. 326. 

77.5 D.C.—Peckham v. U. S., 210 F. 
2d 693, 93 U.S.App.D.C. 136. 

78 . U.S.—Corpus Juris Secundum 
cited ia Fowler v. U. S., C.A.Okl. f 
239 F.2d 93, 94—U. S. v. Mon jar, 
C.C.A.Del., 147 F.2d 916, certiorari 
denied 65 S.Ct. 1191, 325 U.S. 859, 
89 L.Ed. 1979, two cases, Cook v. 
U. S., 65 S.Ct. 1192, 325 U.S. 859, 89 
L.Ed. 1979, Drew v. U. S., 65 S.Ct. 

1192, 325 U.S. 859, 89 L.Ed. 1979, 
Jones v. U. S., 65 S.Ct. 1192, 325 
U.S. 859, 89 L.Ed. 1979, Moore v. U. 
S., 65 S.Ct. 1192, 325 U.S. 859, 89 Lr. 
Ed. 1980, Candlin v. U. S., 65 S.Ct. 

1193, 325 U.S. 859, 89 L.Ed. 1980, 
Fitzpatrick v. U. S., 65 S.Ct. 1193, 
325 U.S. 859, 89 L.Ed. 1980, LIndh v. 
U. S., 65 S.Ct. 1193, 325 U.S. 859, 89 
L.Ed. 1980, Willard v. U. S., 65 S. 
Ct. 1193, 325 U.S. 859, 89 L.Ed. 1980, 
Cruser v. U. S. f 65 S.Ct. 1194, 325 
U.S. 859, 89 L.Ed. 1981 and Mad- 
dams v. U. S., 65 S.Ct. 1194, 325 
U.S. 859, 89 L.Ed. 1981. 

U. S. v. J. R. Watkins Co., D.C. 
Minn., 127 F.Supp. 97. 

D.C.—Peden v. U. S., 223 F.2d 319, 96 
U.S.App.D.C. 27, certiorari denied 
79 S.Ct. 886, 359 U.S. 971, 3 L.Ed. 
2d 838. 

Fla.—Thomas v. State, 92 So.2d 621, 
certiorari denied Thomas v. State 
of Florida, 77 S.Ct. 1389, 354 U.S. 
925, 1 L.Ed.2d 1440. 

Kan.—State v. Jackett, 116 P. 509, 
85 Kan. 427. 

Ky.—Turner v. Commonwealth, 13 S. 

W.2d 533, 227 Ky. 520. 

Mo.—State v. Laspy, 323 S.W.2d 713 
—State v. Rush, 286 S.W.2d 767. 
N.Y.—People v. Furlong 1 , 79 N.E. 

978, 187 N.Y. 198, 20 N.Y.Cr. 485. 
N.D.—State v. Shank, 202 N.W. 128, 
52 N.D. 94. 


S.D.—Corpus Juris cited in State v. 
Violet, 234 N.W. 623, 624, 57 S.D. 
648. 

Tex.—Tyler v. State, 293 S.W.2d 775, 
163 Tex.Cr. 441. 

Va.—Gardner v. Commonwealth, 81 
S.E.2d 614, 195 Va. 945. 

16 C.J. p 569 note 50. 

"‘The privilege against self-incrim¬ 
ination is a restraint upon judicial 
interrogation of one charged with 
crime. So long as statements made 
hy a suspect or an accused, made ex- 
trajudicially, are wholly voluntary, 
their admission in evidence against 
him later does not violate the con¬ 
stitutional privilege of remaining 
mute to relevant questions. Such a 
person has not been compelled to 
give evidence against himself.” 

Pa.—Commonwealth v. Bryant, 79 A. 
2 d 193, 198, 367 Pa. 135, certiorari 
denied Bryant v. Commonwealth of 
Pennsylvania, 71 S.Ct. 1007, 341 
U.S. 954, 95 L.Ed. 1376. 

78.5 U.S.—U. S. v. Wilson, C.A.N.Y., 
264 F.2d 104. 

78.10 U.S.—In re White, D.C.Miss., 
98 F.Supp. 895, affirmed, C.A., 194 
F.2d 215, certiorari denied 72 S.Ct. 
760, 343 U.S. 930, 96 L.Ed. 1340. 
Kan.—State v. Fields, 318 P.2d 1018, 
182 Kan. 180. 

Utah.—State v. Tellay, 110 P.2d 342, 
100 Utah 25. 

At scene of accident 

In manslaughter prosecution based 
on death of pedestrian struck by au¬ 
tomobile, evidence of presence of ac¬ 
cused at scene of accident and his 
admissions then made were not in¬ 
admissible on ground that admission 
thereof would amount to self-incrim- 
ination and thus violate the consti¬ 
tution.' 

Ariz.—State v. Benham, 118 P.2d 91, 
58 Ariz. 129. 

Admission to psychiatrist 
In murder prosecution, allowing 
chief of police to testify to overhear¬ 
ing accused make an admission of 
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guilt to psychiatrist who had exam¬ 
ined accused while in custody was 
not error as compelling accused to 
testify against himself, where there 
was at least substantial evidence 
that statement was voluntarily made 
after examination had ended and that 
it was not made for any purposes of 
medical treatment or diagnosis. 

Mo.—State v. Cochran, 203 S.W.2d 
707, 356 Mo. 778. 

Tax return 

In prosecution for engaging in 
gambling for a livelihood and being 
a common gambler, statement in Spe¬ 
cial Tax Return and Application for 
Registry—Wagering that accused re¬ 
ceived wagers for, or in behalf of, 
another, was an admission against 
interest and could not be excluded 
from evidence on ground that it con¬ 
stituted self-crimination. 

Ohio.—State v. Curry, 109 N.E.2d 298, 
92 Ohio App. 1. 

78.15 Plea of guilty at preliminary 
hearing 

Where defendants, who allegedly 
entered plea of guilty at preliminary 
hearing to charge of robbery, were 
without counsel until arraignment 
but when counsel was assigned by 
court, defendants pleaded not guilty 
and adhered to the plea throughout 
trial and claimed that they had plead¬ 
ed guilty to misdemeanor charges 
only, in robbery prosecution admit¬ 
ting evidence that defendants plead¬ 
ed guilty at preliminary hearing vio¬ 
lated defendants' constitutional privi¬ 
lege against self-incrimination. 

D.C.—'Wood v. U. S., 128 F.2d 265, 75 
U.S.App.D.C. 274, 141 A.L.R. 1318. 

79. N.Y.—People v. Ales, 160 N.E. 
395, 247 N.Y. 351. 

Former evidence see infra 5 655. 

80. S.D.—State v. Vey, 114 N.W. 
719, 21 S.D. 612. 

16 C.J. p 569 note 53. 

8 L U.S.—Stroud v. U. S., Kan., 40 
S.Ct 50, 251 U.S. 15, 64 L.Ed. 103, 
rehearing denied 40 S.Ct. 176, 251 
I U.S. 380, 64 L.Ed. 317. 
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accused of crime in ignorance of his rights is not a 
violation of his privilege against being compelled to 
be a witness against himself where no use is made 
of such statement on his trial. 82 

Reports or registration . Generally, where statutes 
require the making of reports, applications, declara¬ 
tions, or the filing of a registration, such material in 
the hands of a government agency is admissible in a 
criminal prosecution against the maker, and its use 
does not violate his constitutional privilege. 82 * 5 

Wire tapping; recorded conversations . The ad¬ 
mission of testimony as to conversations between 
persons accused, including even confidential con¬ 
versations, overheard by wire tapping, 83 or other 
electronic listening device, 83 * 6 does not constitute 
compelling accused to testify against himself. Simi¬ 
larly, in the absence of a showing of any threats 
or any intimidation, accused’s recorded conversa¬ 
tion made before his arrest is admissible, and not a 
statement which accused was compelled to make 


against himself. 83 * 10 According to other authority, 
evidence obtained by wire tapping is not admissible 
in state prosecutions since wire tapping violates con¬ 
stitutional provisions protecting against self-incrim- 
ination. 83 * 15 Where the offense consists of the mak¬ 
ing of certain radio broadcasts, the introduction in 
evidence of recordings of the broadcasts made by 
accused does not violate the constitutional guaranty 
against self-incrimination. 83 * 20 

Confessions . Although there is authority to the 
contrary, 84 it has been held that the admission in 
evidence of an involuntary extrajudicial confession 
constitutes a violation of the constitutional priv¬ 
ilege against self-incrimination. 85 The privilege 
against the admission of coerced confessions, how¬ 
ever, may be waived; 86 thus, where accused testi¬ 
fies on direct examination concerning a confession, 
he may be cross-examined concerning the truth of 
statements therein. 87 There is no violation of the 
privilege against self-incrimination involved in the 
introduction of a voluntary confession, 88 or of a 


Delivery by third person 

Where accused, while in Jail, wrote 
a letter to his brother and letter was 
handed by accused to his mother 
who came to visit him and deputy 
sheriff asked the mother for the let¬ 
ter and she voluntarily handed it 
to him and It was transmitted to 
the prosecuting attorneys without 
accused's consent, letter was not in¬ 
admissible on the ground that there 
was a violation of accused’s privi¬ 
lege against self-incrimination. 
Miss.—Ellis v. State, 86 So.2d 830, 227 
Miss. 440. 

82. U.S.—Pendleton v. U. S., Phil¬ 
ippine, 30 S.Ct 315, 216 U.S, 305, 
54 L.Ed. 491. 

82.5 TJ.S.—U. S. v. Eramdjian, D.C. 
Cal., 155 F.Supp. 914, 926. 

“There are numerous categories in 
the application of the rule that the 
use of reports, statements or ap¬ 
plications, made prior to the com¬ 
mission of an offense, does not vio¬ 
late the Fifth Amendment; viz. (1) 
Selective Service and Draft cases; 
(2) Income tax prosecutions; (3) 
Prosecutions under Bent Control; 
(4) Prosecutions under the Price 
Price Control Act; (5) Customs cas¬ 
es; (6) Nationality offenses.’* 

U.S.—U. S. v. Eramdjian, supra. 

State and federal reports 

In prosecution for gambling by 
engaging in the business of conduct¬ 
ing a lottery, state and federal re¬ 
ports filed by accused were not inad¬ 
missible on the ground that they vio¬ 
lated the constitutional rights and 
guarantees against self-incrimina¬ 
tion. j 


La.—State v. Mills, 86 So.2d 895, 229 
La. 758, certiorari denied Vernaci 
v. State of Louisiana, 77 S.Ct. 51, 
352 U.S. 834, 1 L.Ed.2d 53, certio¬ 
rari denied Callia v. State of Loui¬ 
siana, 77 S.Ct. 52, 352 U.S. 834, 1 L. 
Ed.2d 53. 

83. U.S.—Olmstead v. U. S., Wash., 
48 S.Ct. 564, 277 U.S. 438, 72 L.Ed. 
944, 66 A.L.R. 376. 

U. S. v. Olmstead, D.C.Wash., 7 
F.2d 760. 

Pa.—Commonwealth v. Chaitt, 107 A. 
2 d 214, 176 Pa.Super. 318. 

Wire tapping generally see infra § 
657(22)-657(24). 

Bight not violated 

Interception by law enforcement 

officer of a telegraph, telephone, or 

I radio message does not constitute a 

j violation of any constitutional right. 

D.C.—U. S. v. Sullivan, D.C., 116 F. 
Supp. 480. 

83.5 Cal.—People v. Graff, 300 P.2d 
837, 144 C.A.2d 199. 

83.10 Cal.—People v. Goldberg, 314 
P.2d 151, 152 C.A.2d 562. 

83.15 Fla.—Griffith v. State, App., 
Ill So.2d 282. 

83.20 D.C.—Burgman v. U. S., 188 F. 
2 d 637, 88 U.S.App.D.C. 184, certio¬ 
rari denied 72 S.Ct. 64, 342 U.S. 838, 
96 L.Ed. 634—Gillars v. U. S., 182 
F.2d 962, 87 U.S.App.D.C. 16. 

84. Ky.—Baughman v. Common¬ 
wealth, 267 S.W. 231, 206 Ky. 441. 

85. Miss.—Whip v. State, 109 So. 
697, 143 Miss. 757. 

N.Y.—Schmidt v. District Attorney 
of Monroe County, 8 N.Y.S.2d 787, 
255 App.Dlv. 353. 

Admissibility of confessions gener¬ 
ally see infra § 817. 
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Confessions held not involuntary 
Ga.—Mangum v. State, 40 S.E.2d 423, 
201 Ga. 519. 

N.J.—State v. White, 142 A.2d 65, 27 
N.J. 158. 

86. Failure to reguest exclusion 

Failure to exclude, in absence of 
request so to do, confession which 
was competent when admitted, be¬ 
cause during later progress of trial 
it appeared that confession was co¬ 
erced, did not violate constitution¬ 
al provision against self-incrimina¬ 
tion. 

Miss.—Brown v. State, 161 So. 465, 
173 Miss. 542, reversed on other 
grounds 56 S.Ct. 461, 297 U.S. 278, 
80 L.Ed. 682, conformed to 167 So. 
82. 

87. Cal.—People v. Bateman, 251 P. 
335, 80 C.A. 151. 

88 . U.S.—U. S. v. Carignan, Alaska, 
72 S.Ct. 97, 342 U.S. 36, 96 L.Ed. 
48. 

Palakiko v. Territory of Hawaii, 
C.A.Hawaii, 188 F.2d 54—U. S. v. 
Lee Hee, N.Y., 60 F.2d 924. 

Ga.—Wilburn v. State, 81 S.E. 444, 
141 Ga. 510. 

Elliott v. State, 74 S.E.2d 366, 
87 Ga.App. 456. 

III.—People v. Weber, 83 N.E.2d 297, 
401 Ill. 584, certiorari denied 69 
S.Ct 930, 336 U.S. 969, 93 L.Ed. 
1120. 

Md.—Adams v. State, 97 A.2d 281, 202 
Md. 455, reversed on other grounds 
74 S.Ct 442, 347 U.S. 179, 98 L.Ed. 
608. 

N.Y.—People v. Spano, 150 N.E.2d 
226, 4 N.Y.2d 256, 173 N.Y.S.2d 793, 
reversed on other grounds 79 S.Ct 
1202, 360 U.S. 315, 3 LJEd.2d 1265. 
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tape-recorded confession, 88 * 5 or of a sound motion 
picture of accused so confessing. 89 Neither does a 
statute providing that involuntary confessions may 
be proved if corroborated by other evidence violate 
such a constitutional provision. 90 

Where accused made a valid voluntary disclosure 
to governmental officers in reliance on promises of 
immunity from criminal prosecution, the evidence 
obtained by the government on the basis of the dis¬ 
closure stands on the same footing as an oral or 
written confession induced by such a promise, and 
the use of such evidence at trial is a violation of ac¬ 
cused's privilege against self-incrimination. 90 - 5 
However, a voluntary disclosure made after the 
government has abandoned its policy of not prose¬ 
cuting on the basis of information gained through 
voluntary disclosures may be put in evidence by the 
government without infringement of the constitu- 
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tional right of accused against self-incrimina¬ 
tion. 90 * 10 

§ 655. -Former Evidence 

a. In general 

b. Effect of immunity statutes 
a. In General 

The admission of evidence voluntarily given by the 
accused in the course of former legal proceedings does 
not violate the constitutional guaranty; if the former 
evidence was given involuntarily, accused is entitled to 
have it excluded. 

The constitutional right of accused not to be com¬ 
pelled to be a witness against himself is not violat¬ 
ed by the introduction in evidence of his testimony, 
voluntarily given in former legal proceedings, 91 as 
on a former trial for the same offense; 92 or at a 


S.C.—State v. Guest, 110 S.E. 112, 
118 S.C. 130. 

Utah.—State v. Tellay, 110 P.2d 342, 
100 Utah 25, 

Confession, taken from billfold 

Where written confession was tak¬ 
en from billfold while accused was 
under arrest, introduction of confes¬ 
sion in evidence by the state did not 
compel accused to incriminate him¬ 
self. 

Wash.—Hein v. Smith, 215 P.2d 403, 
35 Wash.2d 688, certiorari denied 
71 S.Ct. 22, 340 U.S. 837, 95 L.Ed. 
614. 

Statute held not invalid 
Statute permitting a confession 
made under inducement, with all the 
circumstances, to be given in evi¬ 
dence, but excluding a confession 
made under influence of fear pro¬ 
duced by threats, does not contra¬ 
vene constitutional provision that no 
person shall he compelled in a crim¬ 
inal case to give evidence against 
himself. 

Wash—State v. Winters, 236 P.2d 
1038, 39 Wash.2d 545. 

88.5 U.S.—Thomas v. Davis, C.A. 
Kan., 249 F.2d 232, certiorari de¬ 
nied 78 S.Ct. 385, 355 U.S. 927, 2 L. 
Ed.2d 358. 

89. Cal.—People v. Hayes, 71 P.2d 
321, 21 C.A.2d 320. 

90. Tex.—Brown v. State, 9 S.W. 
613, 26 Tex.App. 308. 

90.5 U.S.—'U. S. v. Shotwell Mfg. 
Co., C.A.I11., 225 F.2d 394, vacated 
on other grounds 78 S.Ct. 245, 355 
U.S. 233, 2 L.Ed.2d 234, certiorari 
denied 77 S.Ct. 552, 352 U.S. 998, 1 
L.Ed.2d 544. 

In re Liebster, D.C.Pa„ 91 F. 
Supp. 814. 

90.10 U.S.—'U. S. v. J. R. Watkins 
Co., D.C.Minn., 127 F.Supp. 97. 
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91. U.S.—Czarlinsky v. U. S., C.C.A. 

54 F.2d 889. certiorari denied 
52 S.Ct. 406, 285 U.S. 549, 76 L.Ed. 
940. 

U. S. v. Kimball, C.C.N.Y., 117 F. 
156. 

U. S. v. Grunewald, D.C.N.Y., 164 
F.Supp. 644. 

Ark.—Corpus Juris Secundum quoted 
In Brown v. State, 184 S.W.2d 805, 
807, 208 Ark. 28. 

D.C.—Curley v. U. S., 160 F.2d 229, 81 
U.S.App.D.C. 389, certiorari denied 
67 S.Ct. 1511, 331 U.S. 837, 91 L.Ed. 
1850, rehearing denied 67 S.Ct. 
1729, 331 U.S. 869, 91 L.Ed. 1872, 
certiorari denied Smith v. U. S., 67 
S.Ct. 1512, 331 U.S. 837, 91 L.Ed. 
1850, rehearing denied 67 S.Ct. 
1750, 331 U.S. 870, 91 L.Ed. 1873. 
Nev.—State v. Bachman, 168 P. 733, 
41 Nev. 197. 

N.C.—State v. Farrell, 28 S.E.2d 560, 
223 N.C. 804. 

Pa.—Commonwealth v. Lewis et al., 
22 Pa.Dist. & Co. 102, 29 Luz.Leg. 
Reg. 45. 

Commonwealth v. Cavanaugh, 46 
Lack.Jur. 137, affirmed 46 A.2d 579, 
159 Pa.Super. 113. 

Tex.—Chinske v. State, 71 S.W.2d 
874, 126 Tex.Cr. 326. 

Admissibility of: 

Former evidence generally see in¬ 
fra §§ 892-899. 

Judicial admissions generally see 
infra § 733. 

Judicial records and proceedings 
see infra § 846. 

Perjurious testimony 

(1) In prosecution for perjury, in¬ 
troduction of the transcript of rec¬ 
ord of the trial wherein the perjuri¬ 
ous testimony was allegedly given 
was not improper as compelling the 
witness to give evidence against him¬ 
self. 


S.C.—State v. Campbell, 96 S.E.2d 
476, 230 S.C. 432, certiorari denied 
Campbell v. State of South Caro¬ 
lina, 77 S.Ct. 1295, 354 U.S. 914, 1 
L.Ed.2d 1427. 

(2) In perjury prosecution based 
on testimony of accused in rape pros¬ 
ecution denying that signature on 
statement introduced in evidence was 
his, where no signatures were ob¬ 
tained from accused during the per¬ 
jury trial, signatures which were 
part of record from rape case were 
admissible and were not objection¬ 
able as requiring accused to give tes¬ 
timony. 

D.C.—Buckner v. U. S., 154 F.2d 317, 
81 U.S.App.D.C. 38. 

Motion to suppress evidence 

Where accused offered himself as 
a witness at hearing of motion to 
suppress evidence, it was proper for 
prosecutor to read stenographic notes 
of cross-examination of accused tak¬ 
en on such hearing. 

Ohio.—State v. Williams, 41 N.E.2d 
717, 69 Ohio App. 361, appeal dis¬ 
missed 38 N.E.2d 410, 139 Ohio 
St. 172. 

92. U.S.—'U. S. v. Yates, D.C.Cal., 
107 F.Supp. 408, reversed on other 
grounds, C.A., 227 F.2d 844. 

Md.— Corpus Juris quoted in Henze 
v. State, 140 A. 218, 224, 154 Md. 
332. 

N.C.— Corpus Juris Secundum cited 

in State v. Farrell, 28 S.E.2d 560, 
563, 223 N.C. 804. 

Pa.—Commonwealth v. House, 6 Pa- 
Super. 92, 41 Wkly.N.C. 246, 45 
Pa.L.J. 210. 

Utah.—State v. Tellay, 110 P.2d 342, 
100 Utah 25. 

16 C.J. p 569 note 57. 

Nonincrimlnating former evidence 
is a fortiori admissible. 

Cal.—People v. Boyd, 227 P. 783, 67 
C.A. 292. 
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coroner’s inquest, 93 or at the preliminary hearing; 94 On the other hand, provided the former evidence 
or before the grand jury; 95 or at a preliminary is of a self-incriminating nature, 3 the rule is other- 

examination or trial for another offense, 96 or of a wise as to testimony involuntarily given in former 

third person, 97 or in another court; 98 or at an legal proceedings, 3 - 5 as before a grand jury, 4 or be- 

extrajudicial investigation; 99 or in a civil suit; 1 fore a coroner’s jury, 5 or in bankruptcy proceed- 

or in a bankruptcy proceeding. 2 


93. Ark.—Dunham v. State, 181 S.W. 
2d 242, 207 Ark. 472. 

Kan.—State v. Taylor, 13 P. 550, 36 
Kan. 329. 

N.D.— Corpus Juris quoted In State v. 
Gibson, 284 N.W. 209, 218, 69 N.D. 
70. 

Wyo.—Maki v. State, 112 P. 334, 18 
Wyo. 481, 33 L.R.A..N.S., 465. 

16 C.J. p 569 note 59. 

Tor purpose of impeachment 

Accused’s testimony before a cor¬ 
oner’s jury, when he was not under 
arrest and testified voluntarily, and 
which contained no confession or ad¬ 
mission of guilt, was admissible to 
impeach and contradict him, and did 
not force him to give evidence 
against himself. 

Ala,—Snoddy v. State, 101 So. 303, 20 
Ala.App. 168. 

94. U.S.—Powers v. TT. S., Va., 32 
S.Ct. 281, 223 U.S. 303, 56 L.Ed. 
448. 

Ariz.—Indian Fred v. State, 282 P. 
930, 36 Ariz. 48. 

Cal.—People v. Greene, 182 P.2d 576, 

80 C.A.2d 745. 

Hiss.—Steel v. State, 24 So. 910, 76 
Miss. 387. 

95. U.S.—Thompson v. U. S., C.C.A. 
Ill., 10 F.2d 781, certiorari denied 
46 S.Ct. 352, 270 U.S. 654, 70 L.Ed. 
782. 

Ala.— Corpus Juris Secundum cited in 
Hunt v. State, 27 So.2d 186, 193, 248 
Ala. 217. 

Cal.—People v. Krug, 51 P.2d 445, 10 
C.A.2d 172. 

16 C.J. p 569 note 61. 

96. U.S.—U. S. v. Block, C.C.A.N.T., 
88 F.2d 618, certiorari denied Block 
v. U. S., 57 S.Ct. 793, 301 U.S. 690, 

81 L.Ed. 1347. 

Orth v. U. S., S.C., 252 F. 569, 165 
C.C.A. 19. 

Cal.—People v. Keylon, 10 P.2d 86, 
122 C.A. 408. 

N.C.—State v. Simpson, 45 S.E. 567, 
133 N.C. 676. 

Testimony on cross-examination 
in a former trial for another offense 
Is admissible, since the taking of the 
stand by accused was voluntary. 
Mo.—State v. Norris, 249 S.W. 78, 297 
Mo. 268. 

97. Kan.—State v. Reldie, 46 P.2d 
601, 142 Kan. 290—State v. Burks, 
7 P.2d 36, 134 Kan. 607. 

98. Ark.— Corpus Juris Secundum 
quoted in Brown v. State, 184 S.W. 
2d 805, 807, 208 Ark. 28. 

Me.—State v. Verecker, 126 A. 827, 
124 Me. 178. 


Tex.—Mooney v. State, 164 SW. 828, 
73 Tex.Cr. 121. 

99. Ark.— Corpus Juris Secundum 
quoted iu Brown v. State, 184 S. 
W.2d 805, 807, 208 Ark. 28. 

Kan.—State v. Harris, 175 P. 153, 103 
Kan. 347. 

W.Va.—State v. Legg. 53 S.E. 545, 59 
W.Va. 315, 3 L.R.A..N.S., 1152. 

1. Ark.— Corpus Juris Secundum 
quoted in Brown v. State, 184 S.W. 
2d 805, 807, 208 Ark. 28—Shockley 
v. State, 133 S.W.2d 630, 199 Ark. 
159. 

Ohio.—Harrison v. State, 147 N.E. 
j 650, 112 Ohio St. 429, affirmed 46 
I S.Ct. 350, 270 U.S. 632, 70 L.Ed. 
771. 

State v. Dickinson, 42 N.E.2d 
196, 68 Ohio App. 514. 

S.D.—State v. Sinnott, 30 N.W.2d 
455, 72 S.D. 100, certiorari denied 
68 S.Ct. 1512, 334 U.S. 844, 92 L.Ed. 
1768. 

Deposition 

The same is true as to his deposi¬ 
tion taken in a civil suit at a time 
when accused was not suspected of 
the crime and no prosecution was 
contemplated. 

Mo.—State v. Marion, 138 S.W. 491, 
235 Mo. 359. 

27 C.J. p 415 note 29 [b]. 

Refusal to testify 

In prosecution for grand theft, ad¬ 
mission of testimony that accused, 
in civil hearing prior to accused’s 
arrest, had refused to answer certain 
questions relating to stolen property 
on ground that answer might tend to 
incriminate him was not a denial of 
constitutional right against self-In- 
crimination, where accused voluntar¬ 
ily participated in the civil hearing 
for his own benefit. 

Ariz.—State v. Marsin, 307 P.2d 607, 
82 Ariz. 1. 

Equity proceeding 
In prosecution for fraudulent con¬ 
version of money belonging to dece¬ 
dent’s estate, admission of accused’s 
testimony on cross-examination in 
response to subpoena In prior equity 
proceeding by executrix of estate to 
compel accused to account for such 
money was not improper as equiva¬ 
lent to compelling accused to give 
evidence against herself, as she could 
have refused to testify on claim of 
privilege when interrogation on such 
cross-examination put her in danger 
of self-incrimination. 

Pa.—Commonwealth v. Cavanaugh, 
46 A.2d 679, 159 Pa.Super. 113. 
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2. U.S.—Knoell v. U. S., Pa., 239 
F. 16, 152 C.C.A. 66, error dismiss¬ 
ed 38 S.Ct. 316, 246 U.S. 648, 62 
L.Ed. 920. 

Ark.— Corpus Juris Secundum quoted 
iu Brown v. State, 184 S.W.2d 805, 
807, 208 Ark. 28. 

Schedules, considered as evidence 
in the bankruptcy proceeding which 
accused might have declined to fur¬ 
nish, are admissible in subsequent 
criminal prosecution. 

U.S.—Czar 1 In sky v. U. S., C.C.A.N.M., 
54 F.2d 889, certiorari denied 52 S. 
Ct. 406, 285 U.S. 549, 76 L.Ed. 940. 

3. Cal.—People v. Richman, 155 P. 
142, 28 CA. 761. 

3.5 Iowa.—State v. Sentner, 298 N. 

W. 813, 230 Iowa 590. 

Utah.—State v. Byington, 200 P.2d 
723, 114 Utah 388, 5 A.L.R.2d 1393 
followed in State v. Hutchison, 200 
P.2d 733, 114 Utah 409. 

4. Miss.—Dykes v. State, 99 So.2d 
602, 232 Miss. 379. 

Mo.—State v. Caperton, 207 S.W. 795, 
276 Mo. 314. 

16 C.J. p 569 note 66. 

Misleading promise 

Taking accused charged with mur¬ 
der before grand jury to give evi¬ 
dence as to guilt of some one else, 
and, after telling him he would not 
be asked anything concerning homi¬ 
cide, procuring from him statements 
having bearing on vital question in 
his case which were afterward used 
in prosecution, was violation of his 
constitutional rights. 

III.—People v. Cochran, 145 N.E. 207, 
313 Ill. 508. 

5. Cal.—People v. Keelin, 289 P.2d 
520, 136 C.A.2d 860. 

Colo.—Tuttle v. People, 79 P. 1035, 
33 Colo. 243, 70 L.R.A. S3 and note, 
3 Ann.Cas. 513. 

Ill.—People v. Campbell, 118 N.E. 
1032, 282 Ill. 614. 

Mo.—State v. Blackburn, 201 S.W. 
96, 273 Mo. 469—State v. Young, 
24 S.W. 1038, 119 Mo. 495. 

S.C.—State v. Perry, 91 S.E. 300, 106 
S.C. 289. 

Ignorance of rights 

Testimony given by accused at cor¬ 
oner’s inquest, without knowledge of 
his rights and without aid of counsel 
and under belief that he had to an¬ 
swer questions put to him, was inad¬ 
missible in subsequent prosecution 
for murder as compelling accused to 
testify against himself in violation 
of constitutional guaranty. 
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ings, 6 or in a divorce action. 7 Furthermore, since 
evidence involuntarily given at a former proceed¬ 
ing is inadmissible, evidence of refusal to testify at 
a former proceeding is likewise inadmissible. 8 
Where a federal statute compels testimony in a par¬ 
ticular case but grants immunity from its use in a 
subsequent trial, the immunity so granted should be 
respected by a state court in a subsequent trial, on 
the principle of comity. 9 

The controlling question is whether the testimony 
was voluntary, and that must be determined from 
the facts in each case. 10 Where the former evi¬ 
dence was in other respects voluntary, the mere fact 
that accused appeared in response to a subpoena, 11 
or was examined under oath on cross-examina¬ 
tion, 11 * 5 or that he was not advised of his constitu¬ 
tional privilege, 12 has been held not to render the 
evidence involuntary, so as to bring it within the 
condemnation of compulsory self-incrimination. 

Of course, whatever privilege accused has, by 
which former testimony may be excluded, is waived 
where he voluntarily takes the stand and testifies 
concerning it. 13 Similarly, an accused who volun¬ 
tarily takes the stand may be cross-examined con- 
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ceming his failure to testify at a former trial. 14 

The privilege of accused to refuse to testify in 
the former case, either as a witness or as accused, 
on the ground of self-incrimination, is considered in 
Witnesses §§ 431—457, and as accused before a 
grand jury in Grand Juries § 42. Objections to in¬ 
dictments and informations on the ground that ac¬ 
cused was compelled to testify before the grand jury 
are considered in Indictments and Informations § 
209. 

b. Effect of Immunity Statutes 

Generally, Incriminating evidence given by the ac¬ 
cused in a Judicial or other proceeding under the com¬ 
pulsion of an immunity statute Is not admissible against 
him in a criminal prosecution. 

Generally, incriminatory evidence given by ac¬ 
cused in a state proceeding under the compulsion 
of an immunity statute or constitutional provision 
providing for the giving of testimony in certain 
proceedings without regard to its incriminating 
nature, but that such testimony shall not afterwards 
be used against the witness in any criminal proceed¬ 
ings, is not admissible against him in a prosecution 
in a state court; 14 - 50 but such evidence has been held 


Mont.—State v. Allison, 153 P.2d 141, 
116 Mont. 352. 

6 . Fla.—Clark v. State, 67 So. 135, 
68 Fla. 433. 

7. Mich.—People v. Maloy, 170 N. 
W. 690, 204 Mich. 524. 

Tex.—Mathis v. State, 209 S.W. 150, 
84 Tex.Cr. 514. 

8 . Cal.—People v. Bonelli, 324 P.2d 
1, 50 C.2d 190. 

Ga.—Loewenherz v. Merchants* & 
Mechanics’ Bank of Columbus. 87 
S.E. 778, 144 Ga. 556, Ann.Cas. 
1917E, 877. 

Mo.—State v, Weber, 199 S.W. 147, 
272 Mo. 475. 

9 . See infra subdivision b of this 
section. 

10 . U.S.—U. S. v. Block, C.C.A.N. 
Y., 88 F.2d 618, certiorari denied 
Block v. U. S., 57 S.Ct. 793, 301 
U.S. 690, 81 L.Ed. 1347. 

Ariz.—Corpus Juris quoted, in Indian 
Fred v. State, 282 P. 930, 934, 36 
Ariz. 48. 

Ark.—Corpus Juris Secundum quoted 
in Brown v. State, 184 S.W.2d 805, 
807, 208 Ark. 28. 

Mo.—State v. Young*, 24 S.W. 1038, 
119 Mo. 495. 

16 C.J. p 569 note 69. 

Excluding accused’s testimony 
that he would not have testified be¬ 
fore coroner if he had known he 
could have refused is not erroneous 
when determining voluntary charac¬ 
ter of statement. 

Ill.—People v. Campbell, 118 N.E. 
1032, 282 Ill. 614. 


Agreement not to use testimony 

Where it was alleged by accused 
that state through the district attor¬ 
ney had agreed not to use against 
him testimony which he gave on the 
trial of a codefendant and which also 
incriminated himself, but on trial of 
accused the testimony was admitted 
over his objection, accused should 
have been permitted to introduce ev¬ 
idence concerning the agreement and 
if the evidence were controverted by 
the state, court should by appropri¬ 
ate instructions have advised jury 
that if they believed such an agree¬ 
ment was made they should disre¬ 
gard the testimony reproduced by the 
state against accused on his trial. 
Tex.—Carlisle v. State, 137 S.W.2d 
782, 138 Tex.Cr. 530. 

11 . U.S.—Thompson v. U. S., C.C.A 
Ill., 10 F.2d 781, certiorari denied 
46 S.Ct. 352, 270 U.S. 654, 70 L.Ed. 
782. 

Knoell v. U. S., Pa. f 239 F. 16, 152 
C.C.A 66, error dismissed 38 S.Ct. 
316, 246 U.S. 648, 62 L.Ed. 920. 
Kan.—State v. Harris, 175 P. 153, 
103 Kan. 347. 

Pa.—Commonwealth v. Cavanaugh, 
46 A.2d 579, 159 Pa.Super. 113. 

11.5 Pa.—Commonwealth v. Cava¬ 
naugh, supra. 

12 . U.S.—Powers v. U. S., Va., 32 
S.Ct. 281, 223 U.S. 303, 56 L.Ed. 
448. 

U. S. v. Block, C.C.A.N.Y., 88 F. 
2d 618, certiorari denied Block v. 
U. S., 57 S.Ct. 793, 301 U.S. 690, 
81 L.Ed. 1347—Thompson v. U. S., 
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C.C.A.Ill., 10 F.2d 781, certiorari 
denied 46 S.Ct. 352, 270 U.S. 654, 70 
L.Ed. 782. 

N.J.—State v. Standford, 101 A. 53, 
90 X.J.Law 724. 

13- Ark.—Pinkerton v. State, 190 S. 
W. 110, 126 Ark. 201. 

14. U.S.—Half el v. U. S., 46 S.Ct. 

566, 271 U.S. 494, 70 L.Ed. 1054. 
Colo.—McKee v. People, 209 P. 632, 
72 Colo. 55. 

14^0 Mich.—People v. Held, 49 N. 

W.2d 333, 331 Mich. 368. 

N.J.—State v. Spindel, 132 A2d 291, 
24 JST.J. 395. 

N.Y.—People v. Weinstein, 18 N.Y.S. 

2d 707, 173 Misc. 909. 

Pa.—Commonwealth v. Kilgallen, 108 
A.2d 780, 379 Pa. 315. 

Contempt of Plotkin, 78 Pa.Dist. 
& Co. 529, 99 Pittsb.Leg.J. 409. 
Constitutional and statutory provi¬ 
sions for immunity from prosecu¬ 
tion generally see supra §§ 46(2)- 
46(7). 

Compelling witness to testify as to 
incriminatory matters where stat¬ 
ute grants immunity from prosecu¬ 
tion see Witnesses § 439. 

Evidence not privileged or confident 
tial 

Statute providing that testimony 
taken in investigation of fire by city 
fire marshal shall not be used in any 
criminal proceeding or action did not 
make such examinations generally 
privileged and confidential, but only 
forbade their use against person giv¬ 
ing testimony. 



655 CRIMINAL LAW 


22A C.J.S, 


to be admissible in a federal prosecution . 14 * 52 Not¬ 
withstanding such an immunity statute, if the wit¬ 
ness voluntarily gives such testimony in a proceed¬ 
ing covered by the statute, without objecting to its 
incriminatory nature, the testimony is admissible in 
a subsequent criminal prosecution against the wit¬ 
ness . 14 * 54 Also, an immunity statute is inapplicable 
where the witness has waived his right to remain 
free from self-incrimination by formally pleading 
guilty to the crime charged . 14 * 55 If the immunity 
statute provides, as an exception, for the use of the 
testimony covered thereby in actions for perjury, 
the evidence may not be excluded in such actions 
on the ground of violation of the privilege against 
self-incrimination . 14 * 68 

Federal immunity statute , Under a federal stat¬ 
ute so providing, where a witness called before 
a committee of Congress is questioned concerning 
matters which may incriminate him, and is com¬ 


pelled to testify thereto, such evidence may not be 
used in any criminal proceeding against the witness 
except in a prosecution for perjury committed in 
giving the testimony . 14 * 60 The immunity provided is 
intended to apply only to past criminal acts concern¬ 
ing which the witness is called to testify , 14 * 62 and 
the statute does not apply in a criminal prosecution 
for contempt and actions leading up to contempt for 
violating the provision requiring appearance and giv¬ 
ing of testimony before the committee , 14 * 64 or render 
inadmissible in such prosecution the testimony of 
a witness before the committee concerning his re¬ 
fusal to produce records called for by the com¬ 
mittee . 14 * 66 

Also, the statute does not preclude the use of 
evidence which although produced before the con¬ 
gressional committee was also independently ob¬ 
tained by the prosecution prior to the hearing before 


N.Y.—People v. Schainuck, 36 NT.E.2d 
94, 286 N.Y. 161. 

Issuance of warrant 

Mere issuance of a criminal war¬ 
rant as the result of accused’s testi¬ 
mony given in a civil suit, following 
his arrest pursuant to statute, does 
not constitute use in evidence of his 
answers there given, in violation of 
the immunity statute. 

Pa.—Commonwealth v. Hargreaves, 
50 Pa.Dist. & Co. 641. 

Statute held inapplicable 

Restrictions imposed by immunity 
statute on the use of answers given 
pursuant to the requirements of that 
statute govern only a suit or prose¬ 
cution in which the witness is a 
party and not proceedings involving 
an accomplice. 

Pa.—Commonwealth v. Hargreaves, 
supra. 

14^2 U.S.—Feldman v. U. S., N.Y., 
64 S.Ct. 1082, 322 U.S. 487, 88 L.Ed. 
1408, 154 A.L.R. 982, rehearing de¬ 
nied 65 S.Ct. 26, 323 U.S. 811, 89 L. 
Ed. 646. 

14.54 Pa.—Commonwealth v. Bur¬ 
ton, 63 A.2d 508, 164 Pa.Super. 158. 

14^56 Pa.—Commonwealth v. Har¬ 
greaves, 50 Pa.Dist. & Co. 641. 

14£8 N.Y.—People v. Berger, 100 NT. 
Y.S.2d 278, 197 Misc. 915. 

14.60 D.C.—U. S. v. Barsky, D.C., 72 
F.Supp. 165. 

Intent 

(1) In adopting statute prohibiting 
use of testimony given before com¬ 
mittee of either House of Congress 
in criminal prosecution against wit¬ 
ness, except perjury, it was intent of 
Congress not to take from witness 
his constitutional immunity from 
self-incrimination but to prevent 


witness from failing to attend, in 
disobedience of a subpoena, or fail¬ 
ing to produce records required by 
subpoena, or, appearing, refusing to 
answer questions put, and to punish 
such contempt. 

D.C.—U. S. v. Barsky, supra. 

(2) Progenitor of this statute 
makes clear by its terms that the 
immunity granted was part of legis¬ 
lative plan to protect persons from 
use in criminal proceedings of infor¬ 
mation divulged under compulsion 
exerted by other provisions of stat¬ 
ute, including that making It mis¬ 
demeanor for one willfully to default 
if summoned as witness by the au¬ 
thority of either House to give testi¬ 
mony or produce papers. 

D.C.—U. S. v. Brennan, 214 F.2d 268, 
94 U.S.App.D.C. 184 certiorari de¬ 
nied 75 S.Ct. 53, 348 U.S. 830, 99 L. 

! Ed. 655. 

Statute given effect 

(1) Statute must be given effect 
by the courts although the purpose 
of the statute to make it possible to 
compel witnesses to give self-incrim¬ 
inating testimony was effectively 
nullified by a decision of the Supreme 
Court. 

U.S.—U. S. v. Bryan, App.D.C., 70 S. 
Ct. 724, 339 U.S. 323, 94 L.Ed. 884, 
rehearing denied 70 S.Ct. 1018, 339 
U.S. 991, 94 L.Ed. 1391. 

(2) While a person who, as a vol- j 
unteer, appears before a congression¬ 
al committee and testifies, may not 
be protected by statute declaring 
that no testimony given by witness 
in congressional inquiries shall be 
used as evidence in any criminal pro- * 
ceedings against him in any court, a 
witness who is summoned by con¬ 
gressional committee is not required 
to claim the protection of the Fifth 
Amendment as to each question ask¬ 
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ed of him before he Is entitled to the 
protection of the statute. 

U.S.—Adams v. State of Maryland, 
Md., 74 S.Ct. 442, 347 U.S. 179, 98 
L.Ed. 608. 

Construction in entirety- 

statute prohibiting use of testimo¬ 
ny given before committee of either 
House of Congress in criminal pro¬ 
ceeding against witness should be so 
read as to give life to it in its en¬ 
tirety. 

D.C.—U. S. v. Barsky, D.C., 72 F. 
Supp. 165. 

14.62 U.S.—U. S. v. Bryan, App.D. 
C., 70 S.Ct. 724, 339 U.S. 323, 94 L. 
Ed. 884, rehearing denied 70 S.Ct. 
1018, 339 U.S. 991, 94 L.Ed. 1391. 
D.C.—U. S. v. Barsky, D.C., 72 F. 
Supp. 165. 

14.64 D.C.—U. S. v. Barsky, supra. 
All testimony not barred 

Statute prohibiting use of testi¬ 
mony given before any committee of 
either House of Congress in criminal 
proceeding against witness, except 
for perjury, does not bar use of all 
testimony taken at congressional 
hearing in prosecution for contempt 
or conspiracy leading to contempt. 
D.C.—U. S. v. Barsky, supra. 

14.66 U.S.—U. S. v. Fleischman, 
App.D.C., 70 S.Ct. 739, 339 U.S. 349, 
94 L.Ed. 906, rehearing denied 70 S. 
Ct. 1017, 339 U.S. 991, 94 L.Ed. 
1391. 

Reason for rule 

Exclusion of such evidence would 
be contrary to congressional intent 
and would lead to absurd conclu¬ 
sions. 

U.S.—U. S. v. Bryan, AppJD.C., 70 S. 
Ct. 724, 339 U.S. 323, 94 L.Ed. 884, 
rehearing denied 70 S.Ct. 1018, 339 
U.S. 991, 94 L.Ed. 1391. 
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the committee; 14 * 68 nor does such statute preclude 
the use of evidence other than that which was pro¬ 
duced before the committee. 14 * 70 The statute does 
not apply to statements voluntarily given to agents 
or employees of a committee so as to preclude the 
admission in evidence of such statements. 14 * 72 

Where a federal statute compels testimony in a 
particular case but grants immunity from its use in 
a subsequent trial the immunity so granted should be 
respected by a state court in a subsequent trial, 14 * 74 
on the principle of comity. 14 * 76 

§ 656. - Other Requirements Constitut¬ 

ing Compulsory Self-Incrimination 

a. In general 

b. Handwriting and photographs 
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a. In General 

Evidence is admissible, as against the objection of 
compulsory self-incrimination, of the accused's voluntary 
reenactment of the crime, and of his fingerprints; and 
if an accused performs an act In public, a witness may 
describe the act to the Jury. 

The admissibility of various types of evidence or 
evidence obtained by various methods other than 
those considered supra §§ 650-655 has been consid¬ 
ered by the courts in the light of the privilege against 
self-incrimination, 15 including evidence as to tests 
on accused’s person. 15 * 5 Admitting evidence of re¬ 
enactment of the crime is not error as against the 
contention that the action of accused was not volun¬ 
tary. 15 * 10 A lie detector may not be used on accused 


3.4.68 U.S.—Cohen v. TJ. S., C.A.Cal. t 
201 F.2d 386, certiorari denied 73 
S.Ct. S64, 345 U.S. 951, 97 L.Ed. 
1374. 

3.4.70 U.S.—U. S. v. Nunan, C.A.N.T., 
236 F.2d 576, certiorari denied 77 
S.Ct. 661, 353 U.S. 912, 1 L.Ed.2d 
665, rehearing denied 77 S.Ct. 858, 
353 U.S. 952. 1 L.Ed.2d 860. 

14.72 D.C.—U. S. v. Brennan, 214 
F.2d 268, 94 U.S.App.D.C. 184, cer¬ 
tiorari denied 75 S.Ct. 53, 348 U.S. 
830, 99 L.Ed. 655. 
investigators for oomxnltted 

Testimony of witness before in¬ 
vestigators for congressional com¬ 
mittee, given on his voluntary ap¬ 
pearance and after he had been warn¬ 
ed of his constitutional rights, does 
not fall within protection of statute 
providing that no testimony given 
before congressional committee shall 
be used as evidence in any criminal 
proceeding against the witness. 
U.S.—'U. S. v. Olson, D.C.2NT.Y., 134 F. 
Supp. 481. 

3.4.74 X.Y.—Erickson v. Hogan, 98 
N.Y.S.2d 858, 198 Misc. 491. 

"In any court” 

Statute providing in part that no 
testimony given by a witness in con¬ 
gressional inquiries shall be used as 
evidence in any criminal proceedings 
-against him in any court is not limit¬ 
ed in its application to courts of the 
federal government, but the phrase 
“in any court” includes state courts 
.and precludes the use of such tes¬ 
timony as evidence in prosecutions 
therein. 

U.S.—Adams v. State of Maryland, 
74 S.Ct. 442, 347 U.S. 179, 98 L.Ed. 
608. 

14.76 Me.—State v. Verecker, 126 A. 
827, 124 Me. 178. 

15. Wyo.—State v. Hambrick, 196 P. 
2d 661, 65 Wyo. 1, rehearing de¬ 
nied 198 F.2d 969, 65 Wyo. 1. 


Admissions in motion papers 

(1) In liquor prosecution, where 
motion to suppress evidence was 
properly sustained as to first of 
two seizures, admitting in evidence 
motion to suppress with supporting 
affidavits admitting ownership was 
erroneous as invading guaranties 
against self-incrimination. 

U.S.—Safarik v. U. S., C.C.A.Neb.. 62 
F.2d 892, rehearing denied 63 F.2d 
369. 

(2) However, a petition to sup¬ 
press evidence has been held ad¬ 
missible where the only admission 
contained therein was that alcohol 
was found in the car which accused 
was driving, which fact was attested 
to by other witnesses, including a 
codefendant. 

U.S.—Kaiser v. U. S., C.C.A.Minn., 60 
F.2d 410, certiorari denied 53 S.Ct. 
118, 287 U.S. 654, 77 L.Ed. 565. 

Befusal to smell liquor alleged to 
be in jug, when requested to do so 
by arresting officer, was inadmissi¬ 
ble. 

Ohio.—Walker v. City of Cincinnati, 
26 Ohio N.P..N.S., 602. 

Weighing of truck 

Highway patrolmen’s requiring 
truck driver to drive truck on scales ! 
to be weighed to determine whether 
statute regulating weight of trucks 
had been violated did not amount to 
compelling driver to give evidence 
against himself in violation of Con¬ 
stitution, so as to bar the evidence 
so obtained, where driver voluntari¬ 
ly complied with officers’ request, al¬ 
though driver did not expressly con¬ 
sent to weighing of truck. 

Ky.—Commonwealth v. Abell, 122 S. 
W.2d 757, 275 Ky. 802. 

15.5 Fluorescence 

In prosecution for violation of 
bookmaking laws, evidence establish¬ 
ed that accused voluntarily placed 
his hands under ultra-violet ray 
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light, which made them fluoresce 
with the same color as did betting 
sheets on which a police officer had 
surreptitiously sprinkled a fluores¬ 
cent chemical before sheets were de¬ 
livered to accused by a cohort, and, 
therefore, evidence that accused’s 
hands did fluoresce was not inadmis¬ 
sible as illegally obtained by coer¬ 
cion. 

Cal.—People v. Irvine, 248 P.2d 502, 

113 C.A.2d 460, affirmed 74 S.Ct. 

381, 347 U.S. 128, 98 L.Ed. 561, re¬ 
hearing denied 74 S.Ct. 527, 347 U. 

S. 931, 98 L.Ed. 1083. 

Paraffin test 

(1) Evidence obtained by paraffin 
test, to determine whether accused 
had fired gun recently, was real, as 
distinguished from oral evidence and 
its admission did not violate consti¬ 
tutional provision against self-in¬ 
crimination. 

Tex.—Henson v. State, 266 S.W.2d 

864, 159 Tex.Cr. 647. 

(2) It has also been held, however, 
that admitting testimony of a police 
officer that accused had been request¬ 
ed to take a “paraffin test” designed 
to reveal whether the person tested 
had within recent hours fired a gun 
and had refused to do so on the ad¬ 
vice of counsel was prejudicial error, 
in view that such test enjoys no par¬ 
ticular reputation for accuracy such 
as Is the case with fingerprints. 

Colo.—Brooke v. People, 339 P.2d 

993, 139 Colo. 388. 

(3) Competency of experiments 
and tests see supra § 645(1). 

1510 Ill.—People v. Fisher, 172 N.E. 

743, 340 Ill. 216. 

Yt.—State v. Goyet, 132 A.2d 623, 

120 Vt. 12. 

Bequest for demonstration. 

In homicide prosecution, where 
state’s representative invited accused 
to demonstrate his actions at time of 
victim’s alleged attacks on him, but 
on objection of accused’s counsel ac- 
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without his consent, 15 * 15 and where accused objected 
to being questioned and to subjection to a lie detector 
test without first consulting an attorney, which priv¬ 
ilege was denied to him, a statement made by ac¬ 
cused while the lie detector apparatus was attached 
to his body, although the lie detector was not in 
operation, was incompetent as being obtained by the 
use of the lie detector against accused’s wishes. 15 * 20 

Conduct outside court . Granting of the state’s 
motion to take a view of accused’s premises where 
the alleged crime occurred does not violate accused’s 
constitutional rights as to self-incrimination, since 
the object of a view is not to get evidence but is only 
to enable the jury more clearly to understand the 
evidence presented. 15 * 25 The court is not author¬ 
ized to compel accused to accompany the jury on a 
view, as such an order in effect would compel him 
to give evidence against himself; but he cannot 
claim to have been compelled to incriminate himself 
where he voluntarily accompanies the jury and 
opens a building to enable the jury to determine 
whether a witness could see into it. 16 

If accused performs an act in public, a -witness 
may describe the act to the jury, and such evidence 
is not compulsory testimony by accused; and if 
the act consists of a speech, a witness may recite 
the content of the speech, even though the speaker 


22A C.J.S. 

himself cannot be compelled to incriminate him¬ 
self. 16 * 5 Thus, in a prosecution in which intoxica¬ 
tion is an element of the offense, a witness is not 
forbidden to testify to any act or conduct which 
accused may have performed indicating his intoxi¬ 
cated condition on the ground that it forces accused 
to give testimony against himself. 16 * 10 It has also 
been held that the constitutional guaranty is not 
violated by the introduction of evidence of accused’s 
conduct outside the court which tends to show 
his sanity, where insanity is interposed as a de¬ 
fense, 17 or by the introduction of public records 
pointed out by accused, a public officer in charge 
thereof, although such designation was pursuant 
to court order. 18 

Demand for production of writings. In view of 
the constitutional protection afforded accused from 
being compelled to produce incriminating books and 
documents in his possession, he is likewise protect¬ 
ed against any demand on him for their production 
being brought to the attention of the jury; 19 but it 
has been held that merely asking accused if he will 
produce such documents does not constitute re¬ 
versible error. 20 Of course, accused’s protection 
in this respect is waived where he voluntarily takes 
the stand and testifies concerning the contents of 
such writings. 21 The state may use a writing made 


cused made no move to accept invi¬ 
tation and state did not pursue mat¬ 
ter, there was no merit to contention 
that accused had thereby been com¬ 
pelled to bear witness against him¬ 
self. 

La.—State v. Lamison, 57 So.2d 755, 
220 La. 878. 

15.15 Ill.—People v. Sims, 69 N.E. 
2d 336, 395 III. 69. 

Competency of lie-detector tests in 
general see supra § 645(2). 

15.20 Ill.—People v. Sims, supra. 
15.25 R.I.—State v. Smith, 41 A.2d 
153, 70 R.I. 500. 

16. La.—State v. Gustopolis, 125 So. 
862, 169 La. 707. 

Utah.—State v. Mortensen, 73 P. 562, 
633, 26 Utah 312. 

16.5 D.C.—Burgman v. U. S., 188 F. 
2d 637, 88 U.S.AppJXC. 184, certio¬ 
rari denied 72 S.Ct. 64, 342 U.S. 838, 
96 L.Ed. 634. 

16.10 Tex.—Millican v. State, 157 S. 

W.2d 357, 143 Tex.Cr. 115. 

Absence of compulsion 

In prosecution for driving a motor 
vehicle on a public highway while 
intoxicated, testimony of officers who 
saw accused on highway and observ¬ 
ed his condition and were qualified 
to testify that accused was intoxicat¬ 
ed and similar testimony on subject 
by officers who observed accused 


! while he was in jail hut did not force 
him to do anything or take any tests, 
was admissible as against contention 
; that accused was forced to give tes- 
j timony against himself. 

Tex.—Millican v. State, supra. 

17. Cal.—People v. Cornell, 263 P. 
216, 203 C. 144. 

Conduct in asylum 

Since accused, while confined in an 
insane asylum after arrest and be¬ 
fore trial, was not obliged to do or 
say anything, testimony of another 
person, such as the superintendent 
of the asylum, as to the sanity of ac¬ 
cused, based on what he saw him 
do and heard him say while con¬ 
fined in the asylum, is not in viola¬ 
tion of the privilege of accused not 
to be compelled to give testimony 
against himself. 

Vt.—State v. Eastwood, 50 A. 1077, 
73 Vt. 205. 

18. Ga.—Kent v. State, 88 S.E. 913, 
18 Ga.App. 30. 

19. U.S.—O'Shea v. U. S., C.C.A. 
Mich., 93 F.2d 169. 

Bryant v. U. S., Tex., 257 F. 378, 
168 C.CA. 418. 

Ill.—See People v. Moore, 201 Ill. 
App. 170. 

Ind.—Alldredge v. State, 156 N.E.2d 
888—Sprague v. State, 181 N.E. 
507, 203 Ind. 581. 
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Minn.—State v. Chamberlain, 188 N. 

W. 1012, 152 Minn. 401. 

Neb.—Fisher v. State, 299 N.W. 501, 
140 Neb. 216. 

N.C.—State v. Hollingsworth, 132 S. 

E. 667, 191 N.C. 595. 

Okl.—Thomas v. State, 244 P. 1116, 
34 Okl.Cr. 63. 

Va.—Powell v. Commonwealth, 1S9 
S.E. 433, 167 Va. 558, 110 A.L.R. 
90. 

Wash.—State v. Jackson, 145 P. 470, 
83 Wash. 514. 

70 C.J. p 744 note 83 [b]. 

Notice to produce policy 
In prosecution for using mails to 
defraud insurance company after 
causing fire, statement of govern¬ 
ment’s counsel with respect to notice 
to accused to produce insurance pol¬ 
icy and other documents, although 
improper, was not reversible error. 
U.S.—Jamerson v. U. S., C.C.A.U1., 66 

F. 2d 569, certiorari denied 54 S.Ct. 
373, 290 U.S. 706, 78 L.Ed. 606. 

20. Mass.—Commonwealth v. Perry, 
150 N.E. 854, 254 Mass. 520. 

21. U.S.—Paschen v. U. S., C.CA. 
Ill., 70 F.2d 491. 

Inquiry as to willingness 

Prosecutor’s request whether one 
prosecuted for larceny by embezzle¬ 
ment and by false pretenses objected 
to prosecutor seeing written list of 
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post litem by accused on request as a standard of 
comparison with a disputed writing, where the writ¬ 
ing was not made under compulsion. 22 

Fingerprints . The privilege against self-incrim- 
ination is not violated by the introduction of finger¬ 
prints of accused, or photographs thereof, for the 
purpose of comparison with prints found at the 
scene of the crime, or testimony of such a compari¬ 
son, where the prints were furnished by accused 
voluntarily, 23 and even where they were furnished 
under compulsion. 24 

b. Handwriting and Photographs 

A sample of the accused's handwriting, made volun¬ 
tarily or without compulsion, may be used In evidence 
without violating the privilege against self-incrimination; 
and a photograph of the accused may be used for the 
purpose of identification, if there was no excessive force 
or undue duress employed in the taking thereof. 
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The use in evidence of a sample of the handwrit¬ 
ing of accused does not violate the privilege against 
self-incrimination where the sample was made vol¬ 
untarily or without compulsion, 25 or on cross-exam¬ 
ination; 26 and such a sample may be used in evi¬ 
dence against accused even though it was obtained 
after his arrest, 26 * 5 and without explanation to ac¬ 
cused as to its future use. 26 * 10 So, the state may 
use a writing made post litem by accused on request 
as a standard of comparison with a disputed writing, 
where the writing was not made under compul¬ 
sion. 26 * 15 In this connection, it has been held that 
failure to warn accused of the use to which the 
writing is to be put does not render it involuntary 
so as to preclude it, 26 * 20 but other authorities have 
held to the contrary. 26 * 25 

It is not error to permit the use for comparison 
of a writing made by accused before the grand jury, 


items prepared by accused and re¬ 
ferred to in his testimony in chief 
was not reversible error as demand¬ 
ing that accused produce evidence 
against himself. 

Wash.—State v. Price, 21 P.2d 1038, 
173 Wash. 108. 

Intention, to testify 

That counsel for accused in open¬ 
ing statement indicated intention to 
call accused as witness in prosecu¬ 
tion for forgery of note did not con¬ 
stitute waiver of privilege against 
self-incrimination so as to entitle 
commonwealth's attorney to demand 
other alleged forged notes in posses¬ 
sion of accused, where at time de¬ 
mand was made he had not been 
called as witness. 

Va.—Powell v. Commonwealth, 189 S. 

E. 433, 167 Va. 558, 110 A.L.R. 90. 

Instruction that failure or refusal 
of taxpayer to produce books and 
records for inspection by revenue 
agent might be considered in deter¬ 
mining issue of willfully filing false 
income tax return did not violate ac¬ 
cused's privilege against self-incrim- 
inatlon under Fifth Amendment, 
where accused had testified that he 
was willing to produce his records 
but that he was not asked for them. 
U.S.—Myers v. XT. S., C.A.Mo., 174 

F. 2d 329, certiorari denied 70 S.Ct. 
91, 338 U.S. 849, 94 L.Ed. 520. 

22. See infra subdivision b of this 
section. 

23. Ariz.—Moon v. State, 198 P. 288, 
22 Ariz. 418, 16 A.L.R. 362. 

Vt.—State v. Watson, 49 A.2d 174, 
114 Vt, 543. 

W.Va.—State v. Johnson, 164 S.E. 31, 
111 W.Va. 653. 

Ignorance of use to which finger¬ 
prints were to be put does not ren¬ 
der evidence of them incompetent. 


Ariz.—Garcia v. State, 229 P. 103, 
26 Ariz. 537. 

24. U.S.—U. S. v. lacullo, C.A.I1L, 
226 F.2d 788, certiorari denied 76 
S.Ct. 435, 350 U.S. 966, 100 L.Ed. 
839. 

Cal.—People v. McDaniel, 321 P.2d 
497, 157 C.A.2d 492, appeal dis¬ 
missed McDaniel v. People of State 
of California, 79 S.Ct. 323, 358 U.S. 
282, 3 L.Ed.2d 299, rehearing denied 
79 S.Ct. 610, 359 U.S. 932, 3 L.Ed. 
2d 634—People v. Jones, 296 P. 317, 
112 C.A. 68. 

N.Y.—People v. Sallow, 165 N.Y.S. 
915, 100 Misc. 447. 

Tex.—Conners v. State, 115 S.W.2d 
681, 134 Tex.Cr. 278—McGarry v. 
State, 200 S.W. 527, 82 Tex.Cr. 597. 

General police power 

(1) Peace officers have power to 
fingerprint persons in their custody 
suspected or accused of crimes under 
the general police power In order to 
establish identification of such per¬ 
sons, and to do so is not an invasion 
of any constitutional or natural right 
of such persons. 

Ark.—Shannon v. State, 182 S.W.2d 
384, 207 Ark. 658. 

Va.—Owens v. Commonwealth, 43 S. 
E.2d 895, 186 Va. 689. 

(2) Accused who had been charged 
by proper information with a felony 
could be required, before trial, to 
submit to being fingerprinted for 
identification purposes, notwithstand¬ 
ing he had been released from actual 
custody on bail. 

Ark.—Shannon v. State, supra. 

Fifth Amendment 

It is not violation of person’s 
rights under Fifth Amendment not 
to be witness against himself to take 
his fingerprints or to do other acts 
for purpose of Identification where 
it is not done before jury, as such 
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Is not regarded as self-incrimination 
by testimonial compulsion. 

Tenn.—East v. State, 277 S.W.2d 
361, 197 Tenn. 644. 

25- U.S.—Hartzell v. U. S., C.C.A. 
Iowa, 72 F.2d 569, certiorari de¬ 
nied 55 S.Ct. 216, 293 U.S. 621, 79 
L.Ed. 708. 

Ark.—Keese v. State, 265 S.W.2d 542, 
223 Ark. 261. 

Cal.—People v. Harper, 252 P.2d 950, 
115 C.A.2d 776—People v. Gorm- 
ley, 148 P.2d 687, 64 C.A.2d 336. 
Iowa.—Rand v. Ladd, 26 K.W.2d 107, 
238 Iowa 380. 

Va.—Sprouse v. Commonwealth, 81 
Va. 374. 

26. Tex.—Long v. State, 48 S.W.2d 
632, 120 Tex.Cr. 373. 

26- 5 Cal.—People v. Gormley, 148 P. 
2d 687, 64 C.A.2d 336. 

26.10 Cal.—People v. Smith, 248 P. 
2d 444, 113 C.A,2d 416. 

26.15 Cal.—People v. Whitaker, 15 
P.2d 883, 127 C.A. 370. 

N.M.—State v. Renner, 279 P. 66, 34 
N.M. 154. 

16 C.J. p 621 note 84—26 C.J. p 969 
note 23. 

26.20 U.S.—Bryant v. U. S., C-AJUa., 
244 F.2d 411. 

Idaho.—State v. McDermott, 17 P.2d 
343, 52 Idaho 602. 

26.25 Tex.—Blackshear v. State, 58 
S.W.2d 105, 123 Tex.Cr. Ill—Click 
v. State, 44 S.W.2d 992, 119 Tex. 
Cr. 118. 

Bequest of county attorney 
Absence of warning to accused of 
use to be made of his writing, made 
on request of county attorney while 
accused was under arrest, precludes 
its use. 

Tex.—Kennison v. State, 260 S.W. 
176, 97 Tex.Cr. 153—Kennison v. 
State, 260 S.W. 174, 97 Tex.Cr. 154. 
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where it does not appear that he was compelled to 
appear before that body and claimed his privilege, 27 
or that the writing was made with reference to the 
charge against him. 28 Also, handwritten motions, 
identified by the clerk of the court as papers filed 
by accused, acting as his own attorney in the case, 
may properly be used as standards of comparison in 
the identification of another writing alleged to be 
that of accused, notwithstanding his claim of com¬ 
pulsory self-incrimination ; 28 - 5 and accused’s signa¬ 
ture to an appearance bond executed by him on his 
arrest is admissible as a basis for comparison of 
handwriting. 28 - 10 

Photograph of accused; motion pictures. The 
use of a photograph of accused for the purpose 
of identification, there being no excessive force or 
undue duress employed in the taking thereof, does 
not violate the constitutional privilege of accused. 29 
However, in the absence of a showing that accused 
had voluntarily posed for the picture or had been ad¬ 
vised as to his rights against self-incrimination, ad¬ 
mission in evidence of a photograph of accused at 
the scene of the crime, and connecting him there¬ 
with, violates his rights. 29 - 5 Motion pictures taken 
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of an accused charged with being intoxicated at the 
time the pictures were taken are admissible over 
the objection that their introduction compelled ac¬ 
cused to give evidence against himself. 29 - 10 

§ 657(1). Evidence Wrongfully Obtained in 
General 

Although courts do not approve a resort to illegal 
means to obtain evidence, as a general rule in the absence 
of constitutional or statutory restrictions, the competency 
of evidence is not affected by the fact that it was wrong¬ 
fully obtained. 

Library References 

Criminal Law <$=*394.1(1). 

It has been said that it is beneath the dignity of 
the state, and against public policy, for the state to 
use for its own profit any evidence that has been 
unlawfully obtained, 29 - 50 although frequently the 
conditions surrounding the commission of a crime 
are such as to make the securing of proper and 
competent evidence a very difficult task. 30 The 
courts do not approve a resort to illegal means to 
obtain evidence, 31 and have said that evidence so 
obtained ought not to be used, 31 - 5 and have held it 
inadmissible in some cases, 31 - 10 whether or not it was 


27. Tex.—Cox v. State, 70 S.W.2d 
1005, 126 Tex.Cr. 202. 

28. Tex.—Bell v. State, 268 S.W. 
168, 09 Tex.Cr. 61. 

28.5 U.S.—Shelton v. XT. S., C.A.La., 
205 F.2d 806, certiorari dismissed 
74 S.Ct. 230, 346 U.S. 892, 98 L.Ed. 
395, motion denied 75 S.Ct. 876, 349 
U.S. 943, 99 L.Ed. 1269. 

28.10 U.S.—Reining v. U. S., C.C.A. 
Fla., 167 F.2d 362, certiorari denied 
69 S.Ct. 49, 335 U.S. 830, 93 L.Ed. 
382. 

29. D.C.—Shaffer v. U. S., 24 App. 

D. C. 417. 

Ga.—Corpus Juris cited in Meriweth¬ 
er v. State, 11 S.E.2d 816, 819, 63 
Ga.App. 667. 

Va.—Owens v. Commonwealth, 43 S. 

E. 2d 895, 186 Va. 689. 

Routine identification process 

Where photographs of accused 
were lawfully obtained as a part of 
routine identification process at time 
ofi arrest and were used at trial for a 
proper evidential purpose, accused 
could not complain that use to estab¬ 
lish that he had dyed his hair to 
avoid arrest amounted to his being 
forced to testify against himself 
contrary to Fifth Amendment. 

U.S.—U. S. v. Amorosa, C.C.A.N.J., 
167 F.2d 596. 

Corroboration of prosecutrix 
Where photographs of accused 
showing scratches on his face were 
introduced in prosecution for rape 
to corroborate prosecutrix' testimo¬ 
ny and record did not show whether 


photographs were taken with his 
permission, and sheriff testified that 
they were true likenesses of accused 
on day following attack, admission 
of such evidence did not violate ac¬ 
cused's constitutional immunity from 
self-incrimination. 

Idaho.—State v. Llnebarger, 23 2 P. 

2d 669, 71 Idaho 255. 

29.5 Ala.—Bates v. State, 117 So.2d 
258, 40 Ala.App, 549. 

29.10 Tex.—Carpenter v. State, Cr., 
333 S.W.2d 391. 

‘Evidently the witnesses could de¬ 
lineate the peculiarities of appellant 
at the scene of the alleged offense 
and his demeanor and actions in or¬ 
der to give a basis of their opinion as 
to his intoxicated condition; and It 
seems to us to be but a clearer de¬ 
lineation of what they saw and de¬ 
scribed to the jury if such a scene 
could thus be shown by a series of 
pictures taken Immediately after his 
apprehension instead of the eyewit¬ 
nesses testifying only from memo¬ 
ry." 

Tex.—Housewright v. State, 225 S.W. 
2d 417, 418, 154 Tex.Cr. 101. 

29.50 Wash.—State v. Miles, 190 P. 
2d 740, 29 Wash.2d 921—State v. 
Knudsen, 280 P. 922, 154 Wash. 
87—State v. Buckley, 258 P. 1030, 
145 Wash. 87. 

Competency in civil cases of evidence 
wrongfully obtained see Evidence 
§ 187. 

Nature and source of evidence as 
controlling competency see supra § 
642. 


Use of evidence obtained by means 
of confession see supra § 654, infra 
§ 831. 

30. Cal.—People v. Bunkers, 84 P. 
364, 370, 2 C.A. 197. 

Ind.—Niswonger v. State, 102 N.E. 
135, 179 Ind. 653, 46 L.R.A.,N.S., 1. 

31. U.S.—'Weeks v. U. S., Mo., 34 S. 
Ct. 341, 232 U.S. 383, 58 L.Ed. 652, 
L.R.A.1915B, 834. 

16 C.J. p 570 note 79. 

Determination, of sentence 

Court will not condone evidence ob¬ 
tained in breach of law, even for lim¬ 
ited purpose of determining sentence. 
U.S.—Armpriester v. U. S., C.A.Va», 
256 F.2d 294, certiorari denied 79 S. 
Ct. 88, 358 U.S. 856, 3 L.Ed.2d 90. 

31.5 U.S.—U. S. v. Bonanno, D.C.N. 
Y. ( 178 F.Supp. 62. 

D.C.—Hart v. U. S., 130 F.2d 456, 76. 
U.S.App.D.C. 193. 

N.Y.—In re Atlas Lathing Corp., 29> 
N.Y.S.2d 458, 463, 176 Misc. 959. 
Pederal judicial policy is not to al¬ 
low agents and officers of the United 
States to break the law themselves, 
and then use information so acquir¬ 
ed to prosecute others. 

U.S.—Shinyu Noro v. U. S., C.C.A. 
Fla., 148 F.2d 696, certiorari de¬ 
nied 66 S.Ct. 25, 326 U.S. 720, 90 Lu 
Ed. 426. 

31.10 U.S.—'U. S. v. Sipes, D.C.Tenn., 
132 F.Supp. 537—U. S. v. Kempe,, 
D.C.Iowa, 59 F.Supp. 905. 

D.C.—Hanna v. U. S., 260 F.2d 723„ 
104 U.S«App.D.C. 205. 


568 



22A C. J. S. 


CRIMINAL LAW § 657(1) 


obtained in violation of the particular defendant’s 
constitutional right. 31 * 15 

As a general rule, however, the courts will not 
concern themselves with the manner in which evi¬ 
dence is procured if the evidence is otherwise ad¬ 


missible and of probative value; 32 and in the ab¬ 
sence of constitutional or statutory restrictions, evi¬ 
dence, including documents and other articles, is not 
inadmissible by reason of its having been obtained 
or discovered unethically, 32 - 5 or by unfair or illegal 
methods, 33 including such unfair or illegal methods 


Evidence held Inadmissible 

(1) Evidence obtained in violation 
of the Federal Rules of Criminal 
procedure. 

D.C.—U. S. v. Townsend, D.C., 151 F. 
Supp. 37S. 

(2) Evidence obtained by duress. 
N.Y.—People v. White, 69 N.Y.S.2d 

599. 

(3) Testimony of witness who had 
been called by, but testified to facts 
unfavorable to, state, and who was 
wrongfully induced to change her 
testimony by hope of reward or fear 
of punishment. 

Ariz.—Keys v. State, 97 P.2d 736, 55 
Ariz. 24, rehearing denied 99 P.2d 
86, 55 Ariz. 127. 

(4) Evidence obtained by illegal 
Invasion of home. 

Okl.—Sanders v. State, Cr., 287 P.2d 
458. 

(5) Fingerprints taken during de¬ 
tention following illegal arrest of ac¬ 
cused. 

D.C.—Bynum v. TJ. S., 262 F.2d 465, 
104 U.S.App.D.C. 368. 

31.15 Cal.—People v. Martin, 290 P. 
2d 855, 45 C.2d 755. 

People v. Jager, 303 P.2d 115, 
146 C.A.2d 792. 

32. Ala.—Ham v. State, 118 So. 241, 
22 Ala.App. 582, certiorari denied 
118 So. 242, 218 Ala. 168—Huckabaa 
v. State, 95 So. 587, 19 Ala.App. 11, 
certiorari granted Ex parte Hucka¬ 
baa, 95 So. 42, 209 Ala. 4. 

Cal.—People v. Caritativo, 292 P.2d 
513, 46 C.2d 68, certiorari denied 76 
S.Ct. 1042, 351 U.S. 972, 100 L.Ed. 
1490—People v. Kelley, 137 P.2d 1, 
22 C.2d 169, appeal dismissed Kel¬ 
ley v. State of California, 64 S.Ct. 
264, 320 U.S. 715, 88 L.Ed. 420, re¬ 
hearing denied 64 S.Ct. 527, 321 U. 
S. 802, 88 L.Ed. 1089—People v. 
Gonzales, 124 P.2d 44, 20 C.2d 165, 
certiorari denied Gonzales v. Peo¬ 
ple of State of California, 63 S.Ct. 
55, 317 U.S. 657, 87 L.Ed. 528, re¬ 
hearing denied 63 S.Ct. 155, 317 
U.S. 708, 87 L.Ed. 564. 

People v. Channell, 236 P.2d 654, 
107 C.A.2d 192—People v. One 1941 
Mercury Sedan, 168 P.2d 443, 74 C. 
A.2d 199—People v. Peak, 153 P.2d 
464, 66 C.A.2d 894—People v. Ono- 
frio, 151 P.2d 158, 65 C.A.2d 584- 
People v. Beilfuss, 138 P.2d 332, 
69 C.A.2d 83, certiorari denied Beil¬ 
fuss v. People of State of Califor¬ 
nia, 64 S.Ct. 529, 321 U.S. 746, 88 
L.Ed. 1048—People v. Hrjak, 269 P. 
S53, 85 C.A. 301. 


D.C.—Nueslein v. District of Colum¬ 
bia, 115 F.2d 690, 73 App.D.C. 85. 
Ga.—Barbour v. State, 99 S.E. 782, 
, 24 Ga.App. 31—Nowell v. State, 88 
S.E. 909, 18 Ga.App. 143. 

Iowa.—State v. Lozier, 204 NW. 256, 
200 Iowa 652. 

Kan.—State v. Peasley, 295 P.2d 627, 
179 Kan. 314—State v. Kelley, 265 
P. 1109, 125 Kan. 805. 

Md.—Johnson v. State, 66 A.2d 504, 

| 193 Md. 136. 

Mass.—Commonwealth v. Wilkins, 
138 N.E. 11, 243 Mass. 356. 
Minn.—State v. Strait, 102 N.W. 913, 
94 Minn. 384. 

Mont.—State v. Harkins, 281 P. 551, 
85 Mont. 585. 

New—State v. Chin Gim, 224 P. 798, 

47 Nev. 431. 

N.Y.—People v, Richter’s Jewelers, 
51 N.E.2d 690, 291 N.Y. 161, 150 
A.L.R. SCO—People v. Doran, 159 
N.E. 379, 246 N.Y. 409. 

Application of Silfa, 159 N.Y.S. 
2d 68, 5 Misc.2d 375—People v. 
Bel sky, 29 N.Y.S.2d 535, 177 Misc. 
125—People v. Kuhn, 15 N.Y.S.2d 
1005, 172 Misc. 1097. 

N.C.—State v. Rhodes, 113 S.E.2d 917, 
252 N.C. 438—State V. Cash, 15 S. 
E.2d 277, 219 N.C. 818—State v. Mc¬ 
Gee, 198 S.E. 616, 214 N.C. 184. ! 

Ohio.—State v. Lindway, 2 N.E.2d 
490, 131 Ohio St. 166, appeal dis¬ 
missed Lindway v. State of Ohio, 
57 S.Ct. 36, 299 U.S. 506, 81 L.Ed. 
375. 

S.C.—State v. Addy, 42 S.E.2d 585, 1 
210 S.C. 353—Town of West Green¬ 
ville v. Harris, 157 S.E. 836, 159 
S.C. 524. 

Utah.—State v. Aime, 220 P. 704, 62 
Utah 476, 32 A.L.R. 375. 

Vt.—State v. O’Brien, 170 A. 98, 106 
Vt 97—State v. Stacy, 160 A. 257, 
104 Vt. 379, motion denied 160 A. 
747, 104 Vt. 379. 

Va.—Hall v. Commonwealth, 121 S. i 
E. 154, 138 Va. 727. 

16 C.J. p 570 note 80. 

32.5 U.S.—Olmstead v. U. S., Wash., 

48 S.Ct. 564, 277 U.S. 438, 72 L. 
Ed. 944, 66 A.L.R. 376. 

Cal.—People v. Peak, 153 P.2d 464, 
66 C.A.2d 894. 

Md.—White v. State, 104 A.2d 810, 
204 Md. 442—Bratburd v. State, 88 
A.2d 446, 200 Md. 96, certiorari de¬ 
nied Bratburd v. State of Mary¬ 
land, 73 S.Ct. 327, 344 U.S. 908, 97 
L.Ed. 700, rehearing denied 73 S. 
Ct. 638, 345 U.S. 914, 97 L.Ed. 1348. 
Wis.—State v. Hochman, 86 N.W.2d 
446, 2 Wis.2d 410—'Ware v. State, 
230 N.W. 80, 201 Wis. 425. 
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33. Ala.—Ex parte City of Mobile, 
38 So.2d 330, 251 Ala. 539—Owens 
v. State, 109 So. 109, 215 Ala. 42. 

Moral ps v. State, 85 So.2d 153, 38 
Ala.App. 400—Ingram v. State, 42 
So.2d 30, 34 AIa.App. 597, reversed 
on other grounds 42 So.2d 36. 252 
Ala. 497—Wallace v. State, 198 So. 
711, 29 Ala.App. 491, certiorari de¬ 
nied 198 So. 713, 240 Ala. 275- 
Barber v. City of Tuscaloosa, 122 
So. 604, 23 Ala.App. 163, certiorari 
denied 122 So. 605, 219 Ala. 366— 
Bramlett v. State, 109 So. 116, 21 
AIa.App. 334, certiorari denied 109 
So. 117, 215 Ala. 20. 

Ark.—Lane v. State, 229 S.W.2d 43, 
217 Ark. 114, motion denied 230 S. 
W.2d 480, 217 Ark. 424. 

Conn.—State v. Taborsky, 95 A.2d 59, 
139 Conn. 475—State v. Zukauskaa, 
45 A.2d 289, 132 Conn. 450. 

Ga.—Johns v. State, 178 S.E. 707, 180 
Ga. 187. 

Ill.—People v. Castree, 143 N.E. 112, 
311 Ill. 392, 32 A.L.R. 357. 

Ind.—Hunt v. State, 23 N.E.2d 681, 
216 Ind. 171. 

Shorter v. State, 166 NE. 287, 89 
Ind.App. 288. 

Iowa.—State v. Bradley, 3 N.W.2d 
133, 231 Iowa 1112—State v. Gil- 
lam, 300 N.W. 567, 230 Iowa 1287- 
State v. Crislnger, 195 N.W. 998, 
197 Iowa 613. 

Kan.—State v. Van Wormer, 173 P. 
1076, 103 Kan. 309, rehearing de¬ 
nied 180 P. 450, 103 Kan. 309. 

La.—State v. Renard, 23 So. 894, 50 
La.Ann. 662. 

Mass.—Commonwealth, v. Mercier, 
153 N.E. 834, 257 Mass. 353—Com¬ 
monwealth v. Kozlowsky, 138 N.E. 
14, 243 Mass. 538. 

Mich.—People v. Cech, 209 N.W. 944, 
236 Mich. 75. 

Neb.—Haswell v. State, 92 N.W.2d 
161, 167 Neb. 169—Kuxhaus v. 

State, 221 N.W. 439, 117 Neb. 614- 
Bush v. State, 199 N.W. 792, 112 
Neb. 384. 

N.H.—State v. Tracey, 125 A.2d 774, 
100 N.H. 267—State v. Mara, 78 A. 
2d 922, 96 N.H. 463. 

N.J.—State v. Giardina, 142 A.2d 609, 
27 N.J. 313. 

State v. Blackwell, 140 A.2d 226, 
49 N.J.Super. 451, certification de¬ 
nied State v. Barrecchia, 189 A.2d 
590, 26 N.J. 304—Eleuteri v. Rich- 
man, 135 A.2d 191, 47 N.J.Super. 1, 
affirmed 141 A.2d 46, 26 N.J. 506, 
certiorari denied Eleuteri v. Fur¬ 
man, 79 S.Ct 52, 358 U.S. 843, 3 L. 
Ed.2d 77. 
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as eavesdropping, 34 by fraud, 35 by deception, 36 | or by reason of its having been discovered by 


Hobart v. First Criminal Judicial 
Dist. Court of Bergen County, 160 
A. 673, 10 N.J.Misc. 717. 

N.Y.—People v. Fay, 43 N.Y.S.23 826, 
182 Misc. 358—People, on Com¬ 
plaint of McKinney v. Richter, 43 
N.Y.S.2d 114, 182 Misc. 96—Fusaro 
v. McKennell, 198 N.Y.S. 719, 120 
Misc. 434. 

N.C.—State v. Vanhoy, 52 S.E.2d 278, 
230 N.C. 162—State v. Lippard, 25 
S.E.2d 594, 223 N.C. 167, certiorari 
denied Lippard v. State of North 
Carolina, 64 S.Ct. 52, 320 U.S. 749, 
88 L.Ed. 445—State v. Cash, 15 S. 
E.2d 277, 219 N.C. 818—State v. Mc¬ 
Gee, 198 S.E. 616, 214 N.C. 184- 
State v. Godette, 125 S-E. 24, 188 
N.C. 497. 

Or.—State v. Lee Chue, 279 P. 285, 
130 Or. 99. 

Pa.—Commonwealth v. Chaitt, 112 A. 
2d 379, 380 Pa. 532, certiorari de¬ 
nied 76 S.Ct. 59, 350 U.S. 829, 100 
L.Ed. 740—Commonwealth v. Agos- 
ton, 72 A.2d 575, 364 Pa. 464, certio¬ 
rari denied 71 S.Ct. 9, 340 U.S. 844, 
95 L.Ed. 619. 

Commonwealth v. Stone, 144 A.2d 
614, 187 Pa.Super. 225, affirmed 150 
A.2d 871, 395 Pa. 584—Common¬ 
wealth ex rel. Koffel v. Myers, 133 
A.2d 570, 184 Pa.Super. 270, certio¬ 
rari denied Koffel v. Myers, 78 S. 
Ct. 349, 355 U.S. 918, 2 L.Ed.2d 27S 
—Commonwealth v. Tunstall, 115 
A.2d 914, 178 Pa.Super. 359—Com¬ 
monwealth ex rel. Di Dio v. Baldi, 
106 A.2d 910, 176 Pa.Super. 119— 
Commonwealth v. Magaro, 103 A.2d 
449, 175 Pa.Super. 79—Common¬ 
wealth v. Rich, 100 A.2d 144, 174 
Pa.Super. 174, certiorari denied 
Rich v. Commonwealth of Pennsyl¬ 
vania, 74 S.Ct. 777, 347 U.S. 966, 
98 L.Ed. 1108—Commonwealth v. 
Montanero, 96 A.2d 178, 173 Pa.Su¬ 
per. 133—Commonwealth v. Dugan, 
18 A.2d 84, 143 Pa.Super. 383. 

Commonwealth v. Grant, Quar. 
Sess., 67 Dauph.Co. 373—Common¬ 
wealth v. Adams, Quar.Sess., 40 
Del.Co. 282, affirmed 102 A.2d 202, 
174 Pa.Super. 504—Commonwealth 
v. Voci, Quar.Sess., 55 Lanc.L.Rev. 
327, affirmed 138 A.2d 232, 185 Pa. 
Super. 563, affirmed 143 A.2d 652, 
390 Pa. 404, certiorari denied 79 
S.Ct. 119, 358 U.S. 885, 3 L.Ed.2d 
113—Commonwealth v. Giambrone, 
Quar.Sess., 72 Montg.Co. 548, af¬ 
firmed in part and reversed in part 
on other grounds 130 A.2d 254, 183 
Pa.Super. 283—Commonwealth v. 
Saba, Quar.Sess., 29 North.Co. 320. 

S.C.—State v. Steadman, 59 S.E.2d 
168, 216 S.C. 579, certiorari denied 
71 S.Ct. 78, 340 U.S. 850, 95 L.Ed. 
623, rehearing denied 71 S.Ct. 205, 
340 U.S. 894, 95 L.Ed. 648—State v. 
Addy, 42 S.E.2d 585, 210 S.C. 353- 
State v. Cook, 28 S.E.2d 842, 204 
S.C. 295. 


Va.—Hall v. Commonwealth, 121 S.E. 

154, 138 Va. 727. 

Wis.—State v. Hochman, 86 N.W.2d 
446, 2 Wis.2d 410—Warner v. Greg¬ 
ory, 233 N.W. 630, 203 Wis. 65- 
Ware v. State, 230 N.W. 80, 201 
Wis. 425. 

16 C.J. p 570 note 84. 

Existence of civil or criminal reme¬ 
dies available to accused against offi¬ 
cers unlawfully obtaining evidence 
does not prevent use by the state of 
evidence illegally obtained. 

Cal.—People v. Gonzales, 124 P.2d 44, 
20 C.2d 165, certiorari denied Gon¬ 
zales v. People of State of Califor¬ 
nia, 63 S.Ct. 55, 317 U.S. 657, 87 
L.Ed. 528, rehearing denied 63 S.Ct. 

155, 317 U.S. 708, 87 L.Ed. 564. 
People v. Channell, 236 P.2d 654, 

107 C.A.2d 192. 

Method disapproved by government 

In a prosecution for keeping a 
house wherein lewdness was prac¬ 
ticed, where witness for the common¬ 
wealth testified he enlisted in the 
navy and was ordered by the provost 
marshal to go to accused's house, 
accused's proffered proof that the 
method of investigation pursued by 
the witness was disapproved by the 
United States government was prop¬ 
erly excluded. 

Mass.—Commonwealth v. Porter, 129 
N.E. 298, 237 Mass. 1. 

Where constitution not violated 
Evidence illegally obtained, if the 
illegality does not consist of a viola¬ 
tion of a constitutional provision, is 
not rendered inadmissible by the 1 
mode by which it was obtained. 

D.C.—U. S. v. Freeman, D.C., 144 F. 
Supp. 669. 

Wis.—State v. Hochman, 86 N.W.2d 
446, 2 Wis.2d 410. 

34. Cal.—People v. Cotta, 49 C. 166. 
La.—State v. Allen, 37 La.Ann. 685. 
Admissibility of evidence: 

Obtained by wire tapping or by at¬ 
taching recording device to tele¬ 
phone see infra §§ 657(23)—657 
(24). 

Of telephone conversation general¬ 
ly see supra § 644. 

Evidence held admissible 

(1) Evidence of conversation heard 
on a radio receiving set. 

U.S.—On Lee v. U. S., N.Y., 72 S.Ct. 
967, 343 U.S, 747, 96 L.Ed. 1270, 
rehearing denied 73 S.Ct. 5, 344 
U.S. 848, 97 L.Ed. 659. 

U. S. v. Sansone, CA..N.Y., 231 
F.2d 887, certiorari denied San¬ 
sone v. U. S., 76 S.Ct. 1055, 351 U.S. 
987, 100 L.Ed. 1500. 

(2) Evidence of conversations 
overheard by witnesses employing 
an electronic listening device. 

U.S.—Irvine v. People of State of 
California, Cal., 74 S.Ct. 381, 347 
U.S. 128, 98 L.Ed. 561, rehearing 
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denied 74 S.Ct. 527, 347 X7.S. 931, 
98 L.Ed. 1083—Goldman v. U. S., 
N.Y., 62 S.Ct. 993, 316 U.S. 129, 86 
L.Ed. 1322, rehearing denied 63 S. 
Ct. 22, two cases, 317 U.S. 703, 87 
L.Ed. 562, and Shulman v. U. S., 63 
S.Ct. 22, 317 U.S. 703, 87 L.Ed. 
562. 

U. S. v. Farina, C.A.N.Y., 218 F. 
2d 62. 

Cal.—People v. Graff, 300 P.2d 837, 
144 C.A.2d 199. 

D.C.—U. S. v. Silverman, D.C., 166 F. 
Supp. 838, affirmed, C.A., Silver- 
man v. U. S., 275 F.2d 173. 

(3) Evidence of telephone conver¬ 
sation overheard by telephone oper¬ 
ator. 

N.J.—State v. Vanderhave, 136 A.2d 
296, 47 N.J.Super. 413, affirmed 
State v. Giardina, 142 A.2d 609, 27 
N.J. 313. 

Tex.—Clark v. State, 261 S.W.2d 339, 
159 Tex.Cr. 187 certiorari denied 74 
S.Ct. 69, 346 U.S. 855, 98 L.Ed. 369, 
rehearing denied 74 S.Ct. 217, 346 
U.S. 305, 98 L.Ed. 404. 

(4) Sound recordings of overheard 

conversations. 

U.S.—U. S. v. McKeever, D.C.N.Y., 
169 F.Supp. 426. 

Cal.—People v. Wojahn, 337 P-2d 
192, 169 C.A.2d 135—People v. Mac- 
Kenzie, 300 P.2d 700, 144 C.A.2d 
100—People v. Irvine, 248 P.2d 502, 
113 C.A.2d 460, affirmed 74 S.Ct. 
381, 347 U.S. 128, 98 L.Ed. 561, re¬ 
hearing denied 74 S.Ct. 527, 347 
U.S. 931, 98 L.Ed. 1083. 

N.Y.—People v. Lanza, 199 N.Y.S.2d 
598, 10 A.D.2d 315—Lanza v. New 
York State Joint Legislative Com¬ 
mittee on Government Operations, 
162 N.Y.S.2d 467, 3 A.D.2d 531, af¬ 
firmed 143 N.E.2d 772, 3 N.Y.2d 
92, 164 N.Y.S.2d 9. 

People v. Velella, 200 N.Y.S.2d 
966. 

Tex.—Hutson v. State, 296 S.W.2d 
245, 164 Tex.Cr. 24. 

35. U.S.—Wellman v. U. S., C.A. 
Mich., 227 F.2d 757, vacated on oth¬ 
er grounds 77 S.Ct. 1403, 354 U.S. 
931, 1 L.Ed.2d 1535—Chieftain Pon¬ 
tiac Corp. v. Julian, C.A.Mass., 209 
F.2d 657 —U. S. v. Wainer, D.C.Pa., 
49 F.2d 789. 

Cal.—People v. Warren, 108 P. 725, 
12 C.A. 730. 

36. Cal.—People v. Nunn, 296 P.2d 
813, 46 C.2d 460, certiorari denied 
and appeal dismissed Nunn v. Peo¬ 
ple of State of California, 77 S.Ct. 
126, 352 U.S. 883, 1 L.Ed.2d 82, re¬ 
hearing denied 77 S.Ct. 260, 352 
U.S. 945, 1 L.Ed.2d 240. 

Ga.—McAllister v. State, 86 S.E. 412, 
17 Ga.App. 159. 

Minn.—City of Duluth v. Verdi, 243 
N.W. 394, 186 Minn. 393. 
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entrapment, 37 by stealth, 33 by the commission of a States Constitution is the only obstacle to the admis- 

trespass, 38 - 5 by the commission of a crime, 39 by sion of evidence wrongfully obtained, 43 although as 

ignoring traffic regulations, 39 - 5 or by strategy; 40 observed infra § 657 (23), the competency of evi- 

and if the use of a camera is carried on in such a dence obtained by wire tapping is controlled by stat- 

way as to invade the right of privacy of an individ- ute. A state policy of admitting evidence having 

ual, such action may only be attacked under a law- probative force, even though obtained illegally, does 

ful statute or raised by the offering of objections to not contravene federal law, 43 - 5 and the use of such 

the introduction of pictures so obtained in some evidence is not prohibited in criminal prosecutions 

judicial or extrajudicial proceeding. 40 - 5 in the state courts by the Fourth 43 - 10 or Four¬ 

teenth 43 - 15 Amendments to the Constitution of the 
The rule holding such evidence admissible is the United States, or, it has been held, by state consti- 
common-law rule with respect to the competency of tutional provisions. 43 - 20 

evidence in a criminal proceeding; 41 as such it The common-law rule ceases to prevail when 
is recognized by the federal courts, 42 and it has superseded by constitutional and statutory provi- 
been said that in the federal courts the United sions, 44 particularly where the statute expressly 


Prosecuting attorney representing 
himself as counsel for accused 

It has been held that evidence ob¬ 
tained by the prosecuting attorney 
by talking with accused over the 
telephone and representing himself 
as her counsel is inadmissible. 

Wis.—State v. Russell, 63 N.W. 441, 
83 Wis. 330. 

37. U.S.—U. S. v. Brandenburg, C.C. 
A.N.J., 162 F.2d 980, certiorari de¬ 
nied 68 S.Ct. 80, 332 U.S. 769, 92 
L.Ed. 354. 

Ala.—Wallace v. State, 198 So. 711, 
29 Ala.App. 491, certiorari denied 
198 So. 713, 240 Ala. 275. 

Cal.—People v. Bunkers. 84 P. 364, 
2 CjV. 197, rehearing denied 84 P. 
370, 2 C.A. 197. 

Colo—De Bell v. People, 244 P. 600, 
79 Colo. 137. 

Ky.—Bartholomew v. Commonwealth, 
258 S.W. 677, 201 Ky. 849. 

La.—State v. Emerson, 98 So.2d 225, 
233 La. 885. 

Md.—Callahan v. State, 162 A. 856, 
163 Md. 298. 

Wis.-—State v. Hochman, 86 N.W.2d 
446, 2 Wis.2d 410. 

Entrapment as defense see supra §§ 
45(1)—45 (6). 

Where officers had no part in what 
accused did while he did not know 
that they were present, testimony 
of officers could not be rejected on 
the ground of entrapment. 

U.S.—Williams v. U. S., C.A.Ga., 170 
F.2d 319, certiorari denied 69 S.Ct. 
412, 335 U.S. 909, 93 L.Ed. 442. 

38. Neb.—Nixon v. State, 138 N.W. 
136, 92 Neb. 115. 

38.5 U.S.—Giacona v. U. S., C.A.Tex., 
257 F.2d 450, certiorari denied 79 
S.Ct. 113, 358 U.S. 873, 3 L.Ed.2d 
104. 

D.C.—U. S. v. Silverman, D.C., 166 F. 
Sup. 838, affirmed, Silverman v. U. 
S., 275 F.2d 173, 107 U.S.App.D.C. 
144. 


Trespass on property other than that 
of accused 

D.C.—Murphy v. District of Colum¬ 
bia, Mun.App., 31 A.2d 894. 

39. U.S.—'U. S. v. Wainer, D.C.Pa., 
49 F.2d 789. 

39.5 D.C.—U. S. v. Silverman, D.C., 
166 F.Supp. 838, affirmed Silverman 
v. U. S., 275 F.2d 173, 107 U.S.App. 
D.C. 144. 

40. U.S.—On Lee v. U. S., N.Y., 72 
S.Ct. 967, 343 U.S. 747, 96 L.Ed. 
1270, rehearing denied 73 S.Ct. 5, 
344 U.S. 848, 97 L.Ed. 659. 

U. S. v. O’Brien, C.A.IU., 174 F. 
2d 341. 

Cal.—People v. Warren, 108 P. 725, 
12 C.A. 730. 

40.5 U.S.—'U. S. v. Gugel, D.C.N.Y., 
119 F.Supp. 897. 

41. Ala.—Banks v. State, 93 So. 

293, 207 Ala. 179, 18 Ala.App. 

376, 24 A.L.R. 1359, certiorari de¬ 
nied Ex parte Banks, 93 So. 472, 207 
Ala. 503. 

Md.—Hubin v. State, 23 A.2d 706, 
180 Md. 279, certiorari denied Neal 
v. State of Maryland, 62 S.Ct. 1107, 
316 U.S. 680, 86 L.Ed. 1753—Hit- 
zelberger v. State, 197 A. 605, 174 
Md. 152. 

N.C.—State v. McGee, 198 S.E. 616, 
214 N.C. 184. 

Wis.—Ware v. State, 230 N.W. 80, 
201 Wis. 425. 

42. U.S.—Olmstead v. U. S., Wash., 
48 S.Ct. 564, 277 U.S. 438, 72 L. 
Ed. 944, 66 A.L.R. 376. 

U. S. v. Nardone, C.C.A.N.Y., 
106 F.2d 41, reversed on other 
grounds 60 S.Ct. 266, 308 U.S. 338, 
84 L.Ed. 307—Joong Sui Noon v. 
U. S., C.C-A.Mo., 76 F.2d 249—Fo¬ 
ley v. U. S., C.C.A.Fla., 64 F.2d 1, 
certiorari denied 53 S.Ct. 796, 289 
U.S. 762, 77 L.Ed. 1505—In re Doo¬ 
ley, C.C.A.N.Y., 48 F.2d 121—Kanel- 
los v. U. S., C.C.A.S.C., 282 F. 461. 

U. S. v. Evans, D.C.Md., 179 F. 
Supp. 834—U. S. v. Scotti, D.C.Tex., 
102 F.Supp. 747. 
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U. S. v. Wainer, D.C.Pa., 49 F.2d 
789—U. S. v. Mandel, D.C.Mass., 17 
F.2d 270. 

43. L r .S.—IT. S. v. Wainer, D.C.Pa., 
49 F.2d 789—U. S. v. Mandel, D.C. 
Mass., 17 F.2d 270. 

Violation of state law 

Fact that evidence was obtained 
in violation of state law does not 
render such evidence inadmissible in 
federal courts. 

U.S.—On Lee v. U. S., N.Y., 72 S.Ct. 
967, 343 U.S. 747, 96 L.Ed. 1270, 
rehearing denied 73 S.Ct. 5, 344 
U.S. 848, 97 L.Ed. 659. 

43.5 N.Y.—People v. Variano, 157 N. 

E. 2d 857, 5 N.Y.2d 391, 185 N.Y. 
S.2d 1. 

43.10 Cal.—People v. Sica, 247 P.2d 
72, 112 C.A.2d 574. 

43.15 U.S.—'Wolf v. People of the 
State of Colorado, Colo., 69 S.Ct. 
1359, 338 U.S. 25, 93 L.Ed. 1782. 
Cal.—People v. Guerrera, 307 P.2d 
940, 149 C.A.2d 133. 

Exclusion or reception of evidence as 
denial of due process generally see 
Constitutional Law § 589. 

43.20 Cal.—People v. Sica, 247 P.2d 
72, 112 C.A.2d 574. 

Pa.—Commonwealth v. Dugan, 18 A. 
2d 84, 143 Pa.Super. 383. 

Commonwealth v. Grant, Quar. 
Sess., 67 Dauph.Co. 373. 

R.I.—State v. Hillman, 125 A.2d 94, 
84 R.I. 396—State v. Olynik, 113 
A.2d 123, 83 R.I. 31. 

44, U.S.—Foley v. U. S., C.C.A.Fla., 
64 F.2d 1, certiorari denied 53 S. 
Ct. 796, 289 U.S. 762, 77 L.Ed. 1505. 

W.Va.—State v. Littleton, 151 S.E. 

713, 108 W.Va. 494. 

Wis.—Warner v. Gregory, 233 N.W. 
631, 203 Wis. 65. 

Federal courts will inquire into le¬ 
gality of activities of government 
agents obtaining evidence. 

U.S.—U. S. v. Mandel, D.C.Mass., 17 

F. 2d 270. 
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renders the evidence inadmissible, 45 but the common- 
law rule prevails when the statute is inapplicable, 46 
and where a statute abrogates or modifies the com¬ 
mon-law rule in part only, the common law’ continues 
in effect beyond the mandate of the statute. 47 

Brutality. An accused may not be convicted on 
the basis of evidence obtained by the use of the rack 
or the screw or other brutal means no matter how 
reliable the evidence obtained may be, 47 - 5 but this 
rule applies only where the case presents an extreme 
situation on its facts, and does not apply in all in¬ 
stances in which some force is used. 47 * 10 

Evidence lawfully obtained. For the purpose of 
preserving the peace and to prevent crime, a peace 


officer or a private citizen may make reasonable 
inquiry of persons coming under his observation or 
brought to his knowledge under circumstances which 
reasonably suggest that a crime has been or is about 
to be committed, 47 * 15 and any evidence discovered 
by an officer when he is in a place v T here he has a 
legal right to be is admissible in evidence to support 
a charge where such evidence would be in¬ 
volved. 47 * 20 Evidence voluntarily furnished is ad¬ 
missible, 47 * 25 and where evidence is lawfully ob¬ 
tained, it is not rendered incompetent by reason of 
other unlawful acts of the authorities, 48 as where 
they destroy the property seized or a part thereof. 49 

Violation of rights of others. Accused may not 
object to the violation of the privileges of others not 


45 . Md.—Hitzelberger v. State, 197 
A. 605, 174 Md. 152. 

N.C.—State v. McGee, 198 S.E. 616, 
214 N.C. 184. 

Tex.—Hebert v. State, 249 S.W.2d 
925, 157 Tex.Cr. 504—Craft v. State, 
295 S.W. 617, 107 Tex.Cr. 130— 
Odenthal v. State, 290 S.W. 743, 106 
Tex.Cr. 1. 

Method of checking speed held not 
prohibited “speed trap” 

Cal.—In re Beamer, 283 P.2d 356, 133 
C.A.2d 63. 

Wash.—State v. Ryan, 293 P.2d 399, 
48 Wash.2d 304. 

46. Tex.—Berry v. State, 12 S.W.2d 
581, 111 Tex.Cr. 281. 

47 . N.C.—State v. McGee, 198 S.E. 
616, 214 N.C. 184. 

47.5 Cal.—People v. Cahan, 282 P. 
2d 905, 44 C.2d 434. 

People v. Woods, 283 P.2d 778, 
133 C.A.2d 187—People v. Kiss, 269 
P.2d 924, 125 C.A.2d 138. 

Forcible use of stomach pump was 
held denial of constitutional rights 
under circumstances of case. 

U.S.—Rochin v. People of State of 
California, Cal., 72 S.Ct. 205, 342 
U.S. 165, 96 L.Ed. 183, 25 A.L.R.2d 
1396. 

47.10 Pa.—Commonwealth v. Tun- 
stall, 115 A.2d 914, 178 Pa.Super. 
359. 

Evidence admissible despite use of 
force: 

(1) In causing accused to disgorge 
papers he had placed in his mouth. 
N.J.—State v. O'Shea, 105 A.2d 833, 

16 N.J. 1. 

Pa.—Commonwealth v. TunstaU, 115 
A.2d 914, 178 Pa.Super. 359. 

(2) In taking of specimen of 
breath for drunkometer test. 

Ariz.—State v. Berg, 259 P.2d 261. 
76 Ariz. 96. 

Cal.—People v. Kiss, 269 P.2d 924, 
125 C.A.2d 138. 

47.15 Okl.—Clark v. State, 149 P.2d 
9 94, 78 Okl.Cr. 423—Camp v. State, 


104 P.2d 572, 70 Okl.Cr. 68—Har- 
gus v. State, 54 P.2d 211, 58 Okl. 
Cr. 301. 

47.20 Okl.—Farnsworth v. State, Cr., 
343 P.2d 744—Smith v. State, Cr.. 
311 P.2d 275—Hoskins v. State. 
Cr., 286 P.2d 293—Kittrell v. State, 
253 P.2d 853, 96 Okl.Cr. 301—Finley 
v. State, 217 P.2d 189, 91 Okl.Cr. 
137—Hancock v. State, 156 P.2d 
155, 80 Okl.Cr. 1—Isbell v. State, 
143 P.2d 627, 78 Okl.Cr. 78. 

Wash.—City of Tacoma v. Houston, 
177 P.2d 886, 27 Wash.2d 215. 

Evidence held not unlawfully ob¬ 
tained 

U.S.—Shubin v. U. S., C.C.A.Cal., 164 
F.2d 377. 

Okl.—Brown v. State, Cr., 304 P.2d 
361. 

Va.—Newberry v. Commonwealth, 61 
S.E.2d 318, 191 Va. 445. 

47.25 U.S.—'U. S. v. Bender, CA..I11., 
218 F.2d 869, certiorari denied 75 
S.Ct. 660, 349 U.S. 920, 99 L.Ed. 
1253—Coleman v. U. S., C.C.A.Ohio, 
153 F.2d 400. 

U. S. v. Lyon Drug Co., D.C.Wis., 
122 F.Supp. 597—U. S. v. Manno, 
D.C.I11., 118 F.Supp. 511. 

Ky.—Collins v. Commonwealth, 178 
S.W.2d 9, 296 Ky. 564. 

Tex.—Redding v. State, 265 S.W.2d 
811, 159 Tex.Cr. 535, certiorari de¬ 
nied Redding v. State of Texas, 75 
S.Ct. 38, 348 U.S. 838, 99 L.Ed. 661. 

48. U.S.—U. S. v. Griffin, D.C.Pa., 17 
F.2d 811. 

Cal.—People v. McCarthy, 330 P.2d 
484, 164 C.A.2d 322. 

Del.—State v. Smith, 91 A.2d 188, 
47 Del. 334. 

Ind.—Schreiber v. State, 164 N.E. 
258, 201 Ind. 37. 

Money v. State, 170 N.E.2d 89, 
91 Ind.App. 78. 

Tex.—Stasney v. State, 208 S.W.2d 
894, 151 Tex.Cr. 563. 

Eater trespass did not render in¬ 
admissible evidence legally obtain¬ 
ed. 


U.S.—U. S. v. Lee, Mass., 47 S.Ct. 
746, 274 U.S. 559, 71 L.Ed. 1202. 

Illegality of arrest 

(1) Mere fact of the Illegality of 
an arrest cannot render inadmissible 
evidence obtained at the time of such 
arrest provided such evidence is oth¬ 
erwise admissible. 

Okl.—Farnsworth v. State, Cr., 343 P. 
2d 744—Smith v. State, Cr., 311 
P.2d 275—Hoskins v. State, Cr., 286 
P.2d 293. 

(2) Evidence obtained by virtue of 
an illegal arrest, however, is not ad¬ 
missible. 

Okl.—Catron v. City of Ponca City, 
Cr., 340 P.2d 504—Wood v. State, 
Cr., 321 P.2d 391—Sanders v. State, 
Cr., 287 P.2d 458—Raper v. State, 
248 P.2d 267, 96 Okl.Cr. 18. 

(3) Admissibility of evidence ob¬ 
tained as result of unlawful search 
incidental to illegal arrest see infra 
§§ 657(3), 657(4), 657(7), 657(14). 

49. Ala.—Vincent v. State, 113 So. 

643, 22 Ala.App. 172. 

Ind.—Sovich v. State, 167 N.E. 145, 
92 Ind.App. 103, transferred, see 
In re Petition to Transfer Appeals, 
174 N.E. 812, 202 Ind. 365. 

Destruction, of liquors not used In 
evidence 

Where federal officers seized liauor 
under a valid search warrant, the 
illegal destruction of other liquor 
does not render the liquor retained 
inadmissible. 

U.S.—McGuire v. U. S., N.T., 47 S.Ct 
259, 273 U.S. 95, 71 L.Ed. 556. 

Hefferman v. U. S., C.C.A.Pa. t 50 
F.2d 554—In re Quirk, D.C.N.Y., 1 
F.2d 484. 

Hurley v. U. S., C.C.A.Mass., 300 
F. 75, in effect overruling U. S. v. 
Cooper, D.C.Mass., 295 F. 709—U. S. 
v. Clark, D.C.Ala., 298 F. 533. 

Mich.—People v. Schregardus, 197 N. 
W. 573, 226 Mich. 279. 


572 



22A C. J. S. 

claimed by them because that violation discovers evi¬ 
dence by which he is convicted, 49 - 5 and any invasion 
of the rights of a witness by the illegal issuance of 
subpoenas is not an invasion of accused's rights and 
cannot require suppression of statements of the wit¬ 
ness thus obtained. 49 - 10 

Statements elicited under grants of immunity. 
Testimony is not inadmissible because obtained by 
promising the witness immunity from prosecu¬ 
tion; 49 * 15 and there is no illegality involved in 
federal use of statements elicited by states under a 
grant of state immunity, 49 - 20 but where a federal 
officer is a party to the compulsion of testimony 
by state agencies, the testimony is barred in a fed¬ 
eral prosecution. 49 - 25 The fact that such testimony 
was made available to federal authorities is without 
legal significance, on motion to suppress, except as 
evidence of movanfs position that the original tes¬ 
timony was procured by the federal government, in 
effect as a fraud on accused and on the bill of 
rights. 49 - 30 

Illegality which will preclude use in a federal 
prosecution of evidence obtained under a state grant 
of immunity is illegality in the procurement of the 
grant of immunity, and not merely in the procure¬ 
ment of the evidence itself. 49 - 35 Evidence procured 
by defrauding a person into thinking the sovereign 
granting him immunity is acting for its own pur¬ 
poses, when in fact it is acting as an agent for 
another which has granted no immunity, should be 
suppressed, 49 * 40 but cooperation, ipso facto, between 
law enforcement agencies, state and federal, is not 
per se a derogation of constitutional rights. 49 - 45 


CRIMINAL LAW §§ 657(l)-657(2) 

Evidence lawful when obtained need not be struck 
as tainted merely because another sovereign seeks 
to use it. 49 * 50 Fifth Amendment rights are personal, 
and even if the testimony of unindicted co-conspira¬ 
tors were tainted by federal procurement of state 
grants of immunity, defendants would have no stand¬ 
ing to complain. 49 - 55 

Necessity for warning. It is not essential to the 
admissibility of evidence secured by officers of the 
law from an accused that he should be first warned 
that the information might be used against him in a 
criminal case, provided that it was voluntarily and 
understandably given. 49 * 60 

§ 657(2). Evidence Obtained by Illegal 
Search and Seizure 

States are free to decide for themselves whether or 
not they will exclude from the trial of a criminal case- 
evidence which was seized in violation of the Fourth and 
Fourteenth Amendments to the Constitution of the Unit¬ 
ed States. 

Library References 

Criminal Law <©=>394.4(1-14). 

States are free to decide for themselves whether 
or not they will exclude from the trial of a criminal 
case evidence which was seized in violation of the 
Fourth and Fourteenth Amendments to the Constitu¬ 
tion of the United States. 49 * 80 The federal rule, 
discussed infra §§ 657(12)-657(IS), excluding in 
criminal prosecutions evidence obtained in viola¬ 
tion of rights protected by the Fourth Amendment 
to the Constitution of the United States has no ap¬ 
plication to state prosecutions, 49 - 85 and may be re- 


49.5 TJ.S.—Sachs v. Government of 
the Canal Zone, C.A.Canal Zone, 
176 F.2d 292, certiorari denied 70 
S.Ct. 100, 338 TJ.S. 858, 94 L.Ed. 
525. 

Autopsy 

Mont.—State v. Harkins, 281 P. 551, 
85 Mont. 585. 

Okl.—Pettigrew v. State, Cr., 346 P. 
2d 957. 

49.10 TJ.S.—Sachs v. Government of 
the Canal Zone, C.A.Canal Zone, 
176 F.2d 292, certiorari denied 70 
S.Ct. 100, 338 U.S. 858, 94 L.Ed. 
525. 

49.15 U.S.—'O'. S. v. Levy, C.C.A.Pa., 
153 F.2d 995. 

Accused held not deprived of rights 
In proceeding by United States 
against defendants who were officers 
and employees of corporate taxpay¬ 
ers based on charges that defend¬ 
ants had filed and had conspired to 
file false returns of income in behalf 
of taxpayers, where trial court found 
that corporate records were not fur¬ 


nished until long after government 
investigation as to tax deficiencies 
had begun, defendants were not de¬ 
prived of any constitutional rights 
by introduction of the corporate rec¬ 
ords on ground that they had been 
obtained as result of confession in¬ 
duced by promise of impunity. 
U.S.—U. S. v. Lustig, C.C.A.N.Y., 163 
F.2d 85, certiorari denied 68 S.Ct. 
88, 332 U.S. 775, 92 L.Ed. 360, re¬ 
hearing denied 68 S.Ct. 106, 332 
U.S. 812, 92 L.Ed. 390. 

49.20 U.S.—U. S. v. Bonanno, D.C. 
N.Y., 178 F.Supp. 62. 

49.25 TJ.S.—Knapp v. Schweitzer, N. 
Y., 78 S.Ct. 1302, 357 U.S. 371, 2 L. 
Ed.2d 1393, rehearing denied 79 S. 
Ct. 12, 358 U.S. 860, S L.Ed.2d 95. 

49.30 U.S.—U. S. v. Bonanno, D.C. 

N.Y., 178 F.Supp. 62. 

49.35 U.S.—U. S. v. Bonanno, supra. 
49.40 U.S.—TJ. S. v. Bonanno, supra. 
49.45 U.S.—U. S. v. Bonanno, supra. 
49.50 U.S.—U. S. v. Bonanno, supra. 
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49.55 U.S.—U. S. v. Bonanno, supra. 

49.60 U.S.—U. S. v. Wheeler, D.C. 

Pa., 149 F.Supp. 445. 

Necessity for warning to render con¬ 
fession admissible see infra § 822. 

49.80 U.S.—Collins v. Webb, D.C. 

Cal., 133 F.Supp. 877. 

Cal.—People v. Cahan, 282 P.2d 905, 
44 C.2d 434. 

No federal question involved 
Del.—State v. Carter, 89 A.2d 131, 8 
Terry 147. 

49.85 U.S.—Blackford v. U. S., C.A. 
Cal., 247 F.2d 745, certiorari denied 
78 S.Ct. 672, 356 U.S. 914. 2 L.Ed. 
2d 586. 

Pa.—Commonwealth v. Chaitt, 112 A. 
2d 379, 380 Pa. 532, certiorari de¬ 
nied 76 S.Ct. 59, 350 U.S. 829, 100 
L.Ed. 740. 

Commonwealth v. Tunstall, 115 
A.2d 914, 178 Pa.Super. 359. 

Commonwealth v. Giambrone, 
Quar.Sess., 72 Uontg.Co. 548, af¬ 
firmed in part and reversed in part 
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jected by a state; 49 - 90 and a state constitutional 
provision that the constitutional guaranty of secur¬ 
ity from unreasonable searches and seizures shall 
not be construed to bar from evidence specified 
articles seized outside the curtilage of any dwelling 
house in the state is not repugnant to the Consti¬ 
tution of the United States. 49 * 95 

§ 657(3). - General Rule of Admissibility 

In some Jurisdictions evidence Is competent against 
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the accused although it has been obtained by an Illegal 
search and seizure. 

In the absence of a provision in the organic or 
statutory law expressly rendering the evidence in¬ 
admissible, 50 the rule in some jurisdictions is that 
evidence obtained by an unlawful search and seizure 
in violation of constitutional or statutory provisions 
is nevertheless admissible; 51 and this rule has been 
held to be applicable irrespective of the good faith 


on other grounds, 130 A.2d 254, 
183 Fa.Super. 283. 

Wash.—State v. Greco, 324 P.2d 1086, 

52 Wash.2d 265. 

49.90 U.S.—Breithaupt v. Abram, 
N.M., 77 S.Ct. 408, 352 U.S. 432, 1 
L.Ed.2d 448, applying law of New 
Mexico—Schwartz v. State of Tex¬ 
as, Tex., 73 S.Ct. 232, 344 U.S. 199, 
97 L.Ed. 659. 

Iowa.—State ex rel. Kuble v. Bisig- 
nano, 28 N.W.2d 504, 238 Iowa 1060. 
Wash.—State v. Cyr, 246 P.2d 480, 
110 Wash.2d 840. 

49.95 Mich.—People v. Gonzales, 97 
N.W.2d 16, 356 Mich. 247. 

50. Ala.—Oldham v. State, 67 So.2d 
55, 259 Ala, 507. 

Statutory modifications of general 
rule see infra § 657(4). 

New York constitution of 1938 
fioes not change rule that even though 
■evidence in a criminal case is obtain¬ 
ed in violation of law, it is not there¬ 
by rendered inadmissible. 

N.Y.—People v. Richter’s Jewelers, 
51 N.E.2d 690, 291 N.Y. 161, 150 
A.L.R. 560. 

Application for Order Permitting 
Interception of Telephone Com¬ 
munications of Anonymous, 136 N. 
Y.S.2d 612, 207 Misc. 69—People v. 
Kuhn, 15 N.Y.S.2d 1005, 172 Misc. 
1097—People v. La Combe, 9 N.Y. 
S.2d 877, 170 Misc. 669. 

51- U.S.—U. S. v. Loft on 6th Floor 
of Bldg, at 40 E. 12th St., New 
York, N. Y., D.C.N.Y., 182 F.Supp. 
322—U. S. ex rel. Holly v. Common¬ 
wealth of Pennsylvania, D.C.Pa., 
81 F.Supp. 861, affirmed, C.A., 174 
F.2d 480. 

A-la.—Fikes v. State, 81 So.2d 303, 263 
Ala. 89, reversed on other grounds 
77 S.Ct. 281, 352 U.S. 191, 1 L.Ed. 
2d 246, rehearing denied 77 S.Ct. 
553, 352 U.S. 1019, 1 L.Ed.2d 561- 
Ex parte City of Mobile, 38 So.2d 
330, 251 Ala. 539—Robertson v. City 
of Montgomery, 77So. 724, 201 Ala. 
198—Pope v. State, 53 So. 292, 168 
Ala. 33—Scott v. State, 21 So. 425, 
113 Ala- 64—Shields v. State, 16 
■So. 85, 104 Ala. 35, 53 Am.S.R. 17— 
French v. State, 10 So. 553, 94 Ala. 
i)3—Chastang v. State, 3 So. 304, 

53 Ala. 29. 

Dennis v. State, 111 So.2d 21, 40 
Ala.App. 182, certiorari denied 111 


So.2d 25, 269 Ala. 695—Morales v. 
State, 85 So.2d 153, 38 Ala.App. 400 
—Franklin v. State, 82 So.2d 316, 
38 Ala.App. 274—Oldham v. State, 
67 So.2d 52, 37 Ala.App. 251, certio¬ 
rari denied 67 So.2d 55, 259 Ala. 
507—Oden v. State, 165 So. 
404, 27 Ala.App. 31—Cummings v. 
State, 154 So. 609, 26 Ala.App. 131 
—Cline v. State, 148 So. 172, 25 
Ala.App. 433—McCormick v. State, 
112 So. 809, 22 Ala.App. 98—Thom- 
asson v. State, 110 So. 563, 21 Ala. 
App. 562, certiorari denied 110 So. 
564, 215 Ala. 315—Bramlett v. 

State, 109 So. 116, 21 Ala.App. 334, 
certiorari denied 109 So. 117, 215 
Ala. 20—Watercutter v. State, 108 
So. 870, 21 Ala-App. 248—Cobb v. 
State, 103 So. 387, 20 Ala.App. 542 
—Peek v. State, 97 So. 374, 19 Ala. 
App. 370—Jones v. State, 96 So. 
721, 19 Ala.App. 232, certiorari de¬ 
nied Ex parte Jones, 96 So. 722, 
209 Ala. 566—Pope v. State, 95 So. 
60, 19 Ala.App. 92—Griggs v. State, 
93 So. 499, 18 Ala.App. 467, re¬ 
versed on other grounds Ex parte 
State ex rel. Davis, 93 So. 501, 207 
Ala. 453—Underwood v. State, 93 
So. 325, 18 Ala.App. 611—Espy v. 
State, 93 So. 307, 18 Ala.App. 536, 
certiorari denied Ex parte Espy, 
93 So. 923, 208 Ala. 698—Taylor v. 
State, 93 So. 305, 18 Ala.App. 439- 
Corpus Juris cited in Banks v. 
State, 93 So. 293, 299, 207 Ala. 179, 
18 Ala.App. 376, 24 A.L.R. 1359, 
certiorari denied Ex parte Banks, 
93 So. 472, 207 Ala. 503—Bell v. 
State, 75 So. 181, 16 Ala.App. 36, 
certiorari denied Ex parte Bell, 76 
So. 1, 200 Ala. 364—Martin v. State, 
56 So. 3, 1 Ala.App. 215. See 
Hogg v. State, 89 So. 859, 18 Ala. 
App. 179. 

Ark.—Woolem v. State, 20 S.W.2d 
185, 179 Ark. 1119—Woodson v. 
State, 2 S.W.2d 1108, 176 Ark. 153 
—Milton v. City of Ft. Smith, 1 
S.W.2d 45, 175 Ark. 694—Venable v. 
State, 246 S.W. 860, 156 Ark. 564 
—Briscoe v. State, 233 S.W. 761, 
149 Ark. 648—Benson v. State, 233 
S.W. 758, 149 Ark. 633. 

Colo.—Miller v. People, 349 P.2d 685 
—Williams v. People, 315 P.2d 189, 
136 Colo. 164—Wolf v. People, 187 
P.2d 928, 117 Colo. 321, affirmed 69 
S.Ct. 1359, 338 U.S. 25, 93 L.Ed. 
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1782—Wolf v. People, 187 P.2d 926, 
117 Colo. 279, affirmed 69 S.Ct. 1359, 
338 U.S. 25, 93 L.Ed. 1782—Bills v. 
People, 157 P.2d 139, 113 Colo. 326 
—Paulino v. People, 155 P.2d 609, 
113 Colo. 180—Roberts v. People, 
243 P. 544, 78 Colo. 555—Massan- 
tonio v. People, 236 P. 1019, 77 
Colo. 392. 

Ga.—Atterberry v. State, 95 S.E.2d 
787, 312 Ga. 778—McIntyre v. State, 
11 S.E.2d 5, 190 Ga. 872, 134 A.L.R. 
813, certiorari denied 61 S.Ct. 732, 
312 U.S. 695, 85 L.Ed. 1130—Wil¬ 
liams v. State, 119 S.E. 614, 156 
Ga. 285—Jackson v. State, 119 S.E. 
525, 156 Ga. 647—Kennemer v. 
State, 113 S.E. 551, 154 Ga. 139— 
Bradley v. State, 107 S.E. 254, 151 
Ga. 422—Hysler v. State, 96 S.E. 
884, 148 Ga. 409—Calhoun v. State, 
87 S.E. 893, 144 Ga. 679—Duren v. 
Thomasville, 53 S.E. 814, 125 Ga. 
1—Springer v. State, 48 S.E. 907, 
121 Ga. 155—Jackson v. State, 45 
S.E. 604, 118 Ga. 780—Williams v. 
State, 28 S.E. 624, 100 Ga. 511, 39 
L.R.A. 269. 

Sideh v. State, 85 S.E.2d 610, 91 
Ga.App. 387—Grant v. State, 77 S. 
E.2d 748, 88 Ga.App. 745—Clemons 
v. State, 66 S.E.2d 156, 84 Ga.App. 
551—Notis v. State, 65 S.E.2d 622, 
84 Ga.App. 199—Hunter v. State, 60 
S.E.2d 187, 81 Ga.App. 797—Sellers 
v. State, 57 S.E.2d 877, 81 Ga.App. 
84—Polite v. State, 57 S.E.2d 631, 
80 Ga.App. 835—Winston v. State, 
54 S.E.2d 354, 79 Gs-App. 711- 
Croft v. State, 36 SJE.2d 200, 73 
Ga.App. 318—Flagg v. State, 16 
S.E.2d 516, 65 Ga.App. 791—Man¬ 
ners v. State, 13 S.E.2d 89, 64 Ga. 
App. 332—Perry v. State, 187 S. 
B. 895, 54 Ga.App. 410—Ellis v. 
State, 181 S.E. 87, 51 Ga.App. 557 
—Shefton v. State, 161 S.E. 281, 
44 Ga.App. 303—Raines v. State, 
138 S.E. 587, 37 Ga.App. 11—Hicks 
v. State, 133 S.E. 642, 35 Ga.App. 
503—Buffington v. State, 125 S.E. 
723, S3 Ga.App. 162, certiorari de¬ 
nied 45 S.Ct. 508, 267 U.S. 606, 69 
L.Ed. 811—Johnson v. State, 118 S. 
E. 702, 30 Ga.App. 639—Howell v. 
State, 114 S.E. 717, 29 Ga.App. 174 
—Griggs v. State, 114 S.E. 582, 29 
Ga.App. 212—Knight v. State, 105 
S.E. 642, 26 Ga.App. 42—Jones v. 
State, 93 S.E. 514, 21 Ga.App. 22— 
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Gillespie v. State, 89 S.E. 1088, 18 
Ga.App. 612—Pruett v. State, 89 S. 
E. 378, IS Ga.App. 313—Smith v. 
State, 87 S.E. 713, 17 Ga.App. 480 
—Fanning v. State, 86 S.E. 731, 17 
Ga.App. 316—McAllister v. State, 
S6 S.E. 412, 17 Ga.App. 159—Young 
v. State, 76 S.E. 753, 12 Ga.App. 
86—Minor v. Atlanta, 68 S.E. 314, 
7 Ga.App. 817—Cohen v. State, 65 
S.E. 1096, 7 Ga.App. 5—Taylor v. 
State, 62 S.E. 1048, 5 Ga.App. 237 
—Rogers v. State, 62 S.E. 96, 4 
Ga.App. 691—Tooke v. State, 61 S. 
E. 917, 4 Ga.App. 495. 

Kan.—State v. Peasley, 295 P.2d 627, 
179 Kan. 314—State v. Palmer, 251 
P.2d 225, 173 Kan. 560-^Hayes v. 
Hudspeth, 217 P.2d 904, 169 Kan. 
248, certiorari denied 71 S.Ct. 17, 
340 U.S. 835, 95 L.Ed. 613—State 
v. Schmidt, 80 P. 948, 71 Kan. 862 
—State v. Everson, 64 P. 1034, 63 
Kan. 66—State v. Miller, 64 P. 1033, 
63 Kan. 62. 

La.—State v. Robinson, 58 So.2d 408, 
221 La. 19, certiorari denied Rob¬ 
inson v. State of La., 73 S.Ct. 285, 
344 U.S. 904, 97 L.Ed. 699—State v. 
Martinez, 57 So.2d 888, 220 La. 899, 
certiorari denied Martinez v. State 
of Louisiana, 73 S Ct. 58, 344 U.S. 
843, 97 L.Ed. 656—State v. Alvarez, 
162 So. 725, 182 La. 908—State v. 
Leonard, 110 So. 557, 162 La. 357— 
State v. Norris, 109 So. 787, 161 La. 
988, error dismissed Norris v. State 
of Louisiana, 47 S.Ct. 590, 274 U.S. 
719, 71 L.Ed. 1323, followed in 

State v. Norris, 101 So. 789, 161 La. 
995—State v. Long, 108 So. 471, 161 
La. 250, error dismissed Long v. 
State of Louisiana, 47 S.Ct. 334, 273 
U.S. 653, 71 L.Ed. 823—State v. Ed- 
dins, 108 So. 468, 161 La. 240—Stats 
v. Weaver, 102 So. 81, 157 La. 95 
—State v. Johnson, 97 So. 874, 154 
La. 597—State v. Davis, 97 So. 590, 
154 La. 405—State v. Lowry, 95 So. 
596, 153 La. 177—State v. Mims, 
95 So. 264, 153 La. 9—State v. 
Osborne, 94 So. 440, 152 La. 909— 
State v. Creel, 94 So. 433, 152 La. 
888—State v. Clary, 94 So. 385, 152 
La. 757—State v. Tuggle, 94 So. 377, 
152 La. 747—City of Shreveport v. 
Marx, 86 So. 602, 148 La. 31. 

Me.—State v. Burroughs, 72 Me. 479 
—State v. Plunkett, 64 Me. 534. 
Mass.—Commonwealth v. Noxon, 66 
N.E.2d 814, 319 Mass. 495—Com¬ 
monwealth v. Kozlowsky, 138 N.E. 
14, 243 Mass. 538—Commonwealth 
v. Tucker, 76 N.E. 127, 189 Mass. 
457, 7 L.R.A..N.S., 1056. 

Minn.—State v. Siporen, 10 N.W.2d 
353, 215 Minn. 438—State v. Denter, 
198 N.W. 430, 159 Minn. 189. 

Neb.—Haswell v. State, 92 N.W.2d 
161, 167 Neb. 169—Walker v. State, 
201 N.W. 640, 113 Neb. 19—Boro 
v. State, 197 N.W. 431, 111 Neb. 
706—Georgia v. State, 193 N.W. 713, 
110 Neb. 352—Billings v. State, 191 
N.W. 721, 109 Neb. 596. 
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! N.H.—State v. Tracey, 125 A.2d 774, 
100 N.H. 267—State v. Mara, 78 A. 
2d 922, 96 N.H. 463—State v. Flynn, 
36 N.H. 64. 

N.J.—Eleuteri v. Richman, 141 A.2d 
46, 26 N.J. 506, certiorari denied 
Eleuteri v. Furman, 79 S.Ct. 52, 
358 U.S. 843, 3 L.Ed.2d 77—State v. 
Alexander, 83 A.2d 441, 7 N.J. 585. 

State v. McNair, 15S A.2d 7, 59 
N.J.Super. 453—In re 301-317 Clin¬ 
ton Ave., Newark, N. J., 113 A.2d 
208, 35 N.J.Super. 130—State v. 
Pinsky, 70 A.2d 182, 6 N.J.Super. 
90. 

State v. Gillete, 138 A. 381, 103 
N.J.Law 523. 

N.M.—State v. Bell, 290 P. 739, 35 X. 
M. 96—State v. Watts, 290 P. 738. 
35 N.M. 94—State v. Dillon, 2S1 P. 
474, 34 N.M. 366, 88 A.L.R. 340- 
State v. Barela, 168 P. 545, 23 N. 
M. 395, L.R.A.1918B 844. 

N.Y.—People v. Defore, 150 N.E. 5S5, 
242 N.Y. 13, certiorari denied De- 
fore v. People of State of New 
York, 46 S.Ct. 353, 270 U.S. 657, 70 
L.Ed. 784. 

Bowey v. State, 93 N.Y.S.2d 560, 
197 Misc. 302—People v. Esposito, 
194 N.Y.S. 326, 118 Misc. 867. 

N.D.—State v. Lacy, 212 N.W. 442, 
55 N.D. 83—State v. Fahn, 205 N. 
W. 67, 53 N.D. 203. 

Pa.—Commonwealth v. Agoston, 72 
A.2d 575, 364 Pa. 464, certiorari de¬ 
nied 71 S.Ct. 9, 340 U.S. 844, 95 
L.Ed. 619—Commonwealth v. Hun- 
singer, 138 A. 683, 290 Pa. 185- 
Commonwealth v. Dabbiero, 138 A. 
679, 290 Pa. 174. 

Commonwealth v. Stone, 144 A.2d 
614, 187 Pa.Super. 225, affirmed 150 
A.2d 871, 395 Pa. 584—Common¬ 
wealth v. Giambrone, 130 A.2d 254, 
183 Pa.Super. 283—Commonwealth 
v. Tunstall, 115 A.2d 914, 178 Pa. 
Super. 359—Commonwealth v. Da¬ 
vis, 60 A.2d 552, 163 Pa.Super. 224 
—Commonwealth v. Dugan, 18 A.2d 
84, 143 Pa.Super. 383. 

Commonwealth v. Prussia, 87 Pa. 
DIst. & Co. 70. 

Commonwealth v. Battipaglia, 
Quar.Sess., 19 Cambria 30—Com¬ 
monwealth v. Grant, Quar.Sess., 67 
Dauph.Co. 373—Commonwealth v. 
Wright, Quar.Sess., 29 Erie Co, 
358—Commonwealth v. Wallick, 
Quar.Sess., 57 York Leg.Rec. 109. 

S.C.—State v. Anderson, 95 S.E.2d 
164, 230 S.C. 191—State v. Stead¬ 
man, 59 S.E.2d 168, 216 S.C. 579, 
certiorari denied 71 S.Ct. 78, 340 
U.S. 850, 95 L.Ed. 623, rehearing 
denied 71 S.Ct. 205, 340 U.S. 894, 
95 L.Ed. 648—State v. Addy, 42 S. 
E.2d 585, 210 S.C. 353—State v. 
Cook, 28 S.E.2d 842, 204 S.C. 295- 
Town of West Greenville v. Harris, 
157 S.E. 836, 159 S.C. 524—State v. 
Campbell, 127 S.E. 439, 131 S.C. 357 
—State v. Griffin, 124 S.E. 81, 129 
S.C. 200, 35 A.L.R. 1227—State v. 
Maes, 120 S.E. 576, 127 S.C. 397— 
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State r. Prescott, 117 S.E. 637, 125 
S.C. 22 —State v. Green, 114 S.E. 
317, 121 S.C. 230—State v. Hemp- 
ley, 113 S.E. 123, 120 S.C. 339— 
State v. McDuffie, 113 S.E. 121, 120 
S.C. 290. 

Vt.—Petition of Raymo, 154 A.2d 487, 
121 Vt. 246—State v. Pierce. 141 A. 
2d 419, 120 Vt. 373—State v. Park¬ 
er, 162 A. 696, 104 Vt. 494. 

Va.—Hall v. Commonwealth, 130 S.E. 
416, 143 Va. 554—Casey v. Common¬ 
wealth, 121 S.E. 513, 138 Va. 714- 
Hall v. Commonwealth, 121 S.E. 154, 
13S Va. 727. 

33 C.J. p 754 note 34. 

Admissibility of evidence of blood 
tests see supra §§ 645(1), 645(3). 
Constitutional provisions against un¬ 
reasonable searches and seizures 
see Searches and Seizures §9 3-5. 

Weight of authority 

(1) “Not more than half of the 
states continue totally to adhere to 
the rule that evidence is freely ad¬ 
missible no matter how it was ob¬ 
tained. Most of the others have 
adopted the exclusionary rule in its 
entirety; the rest have adopted it in 
part." 

U.S—Elkins v. U. S., Or., 80 S.Ct. 
1437, 1445, 362 U.S. S10, 4 L.Ed.2d 
58. 

(2) Formerly the federal courts 
recognized the rule of the text as the 
weight of authority in the state 
courts. 

U.S.—Agnello v. U. S., C.C.A.N.Y., 
290 F. 671, affirmed in part and re¬ 
versed in part on other grounds, 46 
S.Ct. 4, 269 U.S. 20, 70 L.Ed. 145. 

Admission of evidence as to search 
warrant 

(1) Although a search warrant is 
unnecessary in order to render com¬ 
petent the evidence obtained, never¬ 
theless the affidavit for the war¬ 
rant and the warrant are admissible 
to let the jury know whether or not 
the search was illegal. 

Ala.—Williams v. State, 111 So. 46, 
21 A!a.App. 620. 

(2) In prosecution for possessing 
liquor, admission of evidence that 
accused’s premises were searched un¬ 
der warrant was held not error. 

Ala.—Johnson v. State, 111 So. 50, 21 

Ala.App. 623. 

In Arizona 

(1) The rule of the text prevails. 
Ariz.—State v. Thomas, 275 P.2d 408. 

78 Ariz. 52—State v. Berg, 259 P. 
2d 261, 76 Ariz. 96—State v. Pelosi, 
199 P.2d 125, 68 Ariz. 51—State v. 
Frye, 120 P.2d 793, 58 Ariz. 409. 

(2) In an earlier case, without 
passing on the abstract question of 
admissibility directly, the court held 
that accused had waived his rights, 
if any, to object to the admissibility 
of the evidence. 

Ariz.—Thompson v. State, 16 P.2d 727 r 
41 Ariz. 167. 
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of the officer making the search. 51 * 5 It has been 
said that this doctrine, which is a result of decision¬ 
al authorin', has assumed the proportions of public 
policy. 51 - 10 This is the rule in some jurisdictions 


where formerly such evidence was incompetent 
against accused. 52 The admission of such evidence 
is not precluded by the constitutional guaranties 
against self-incrimination, 53 and is not forbidden 


In California 

(1) The rule of the text formerly 
was adhered to. 

Cal.—People v. Gonzales, 124 P.2d 44, 
20 C.2d 1C5, certiorari denied Gon¬ 
zales v. People of State of Califor¬ 
nia, 63 S.Ct. 55, 317 U.S. 657, 87 
L.Ed. 528, rehearing denied 63 S.Ct. 
155, 317 U.S. 708, 87 L.Ed. 564- 
Ex parte Polizzotto, 205 P. 676, 188 
C. 410—People v. Mayen, 205 P. 435, 
188 C. 237, 24 A.L.R. 1383—People 
v. Le Doux, 102 P. 517, 155 C. 535— 
Collins v. Lean, 9 P. 173, 68 C. 
284. 

People v. Kiss, 269 P.2d 924, 125 
C.A.2d 13S—People v. Allen, 252 
P.2d 968, 115 C.A.2d 745—People v. 
Harper, 252 P.2d 950, 115 C.A.2d 
776—People v. Curley, 250 P.2d 667, 
114 C.A.2d 577—People v. Kendall, 
244 P.2d 418, 111 C.A.2d 204, certio¬ 
rari denied Kendall v. People of 
State of California, 73 S.Ct. 176, 344 
U.S. 880, 97 L.Ed. 681—People v. 
Channell, 236 P.2d 654, 107 C.A.2d 
192—People v. Rochin, 225 P.2d 
1, 101 C.A.2d 140, hearing denied 
225 P.2d 913, 101 C.A.2d 140, re¬ 
versed on other grounds Rochin v. 
People of State of California, 72 
S.Ct. 205, 342 U.S. 165, 96 L.Ed. 
183, 25 A.L.R.2d 1396—People v. 
Harmon. 200 P.2d 32, 89 C.A.2d 
55—People v. Jackson, 181 P.2d 
889, 80 C.A.2d 386—People v. Or- 
eck, 168 P.2d 186, 74 C.A.2d 215- 
People v. Chait, 159 P.2d 445, 69 C. 
A.2d 503—People v. Onofrio, 151 P. 
2d 158, 65 C.A.2d 584—People v. 
Beilfuss, 138 P-2d 332, 59 C.A.2d 
83, certiorari denied Beilfuss v. Peo¬ 
ple of State of California, 64 S.Ct. 
529, 321 U.S. 746, 88 L.Ed. 1048- 
People v. Quinones, 35 P.2d 638, 
140 C.A. 609—People v. Harry 
Wong Toy, 21 P.2d 465, 131 C.A. 
455—People v. Hrjak, 259 P. 353, 
85 C.A. 301—People v. Richardson, 
256 P. 616, 83 C.A. 302, certiorari 
denied Richardson v. State of Cali¬ 
fornia, 48 S.Ct. 208, 276 U.S. 615, 
72 L.Ed. 732—People v. Eiseman, 
248 P. 716, 78 C.A. 223, error dis¬ 
missed Eiseman v. People of State 
of California, 47 S.Ct. 454, 273 U.S. 
663, 71 L.Ed. 828—People v. Mar¬ 
tin, 233 P. 85, 70 C.A. 271—People 
v. W r ren, 210 P- 60, 59 C.A. 116— 
People v. Spagnoli, 208 P. 185, 58 
C.A. 154—Ex parte Ajuria, 207 P. 
515, 57 C.A. 667—People v. Watson, 
206 P. 648, 57 C.A. 85. 

(2) Decisions declaring the rule 
have been specifically overruled. 
Cal.—People v. Cahan, 282 P.2d 905, 

44 C.2d 434. 


(3) For cases dealing with the 
present rule see infra § 657(5). 

In Delaware 

(1) There was authority support¬ 
ing the rule of the text. 

Del.—State v. Episcopo, 184 A. 872, 
7 W.W.Harr. 439—State v. Chu- 
chola, 120 A. 212, 2 W.W.Harr. 
133. 

(2) Cases supporting the doctrine 
have been expressly overruled. 

Del.—Rickards v. State, 77 A.2d 199, 

6 Terry 573. 

(3) For cases dealing with the 
present rule see infra § 657(5). 

51.5 Ariz.—State v. Thomas, 275 P. 

2d 408, 78 Ariz. 52. 

51.10 N.J.—Eleuteri v. Richman, 128 
A.2d 743, 43 N.J.Super. 303, af¬ 
firmed 135 A.2d 191, 47 N.J.Super. 1, 
affirmed 141 A.2d 46, 26 N.J. 506, 
certiorari denied Eleuteri v. Fur¬ 
man, 79 S.Ct. 52, 358 U.S. 843, 3 L. 
Ed.2d 77. 

52. Xu Xowa 

(1) The rule of admissibility is 
followed. 

Iowa.—State v. Smith, 73 N.W.2d 189, 
247 Iowa 500—State v. Nelson, 300 
N.W. 685, 231 Iowa 177—State v. 
Gillam, 300 N.W. 567, 230 Iowa 
1287—State v. Phillips, 236 N.W. 
104, 212 Iowa 1332—State v. Bam- 
sey, 223 N.W. 873, 208 Iowa 796, 
certiorari denied Bamsey v. State 
of Iowa, 50 S.Ct. 40, 280 U.S. 705, 
74 L.Ed. 642—State v. Lambertti, 
215 N.W. 752, 204 Iowa 670—State 
v. La Bar re, 210 N.W. 918—State 
v. Rowley, 195 N.W. 881, 197 Iowa 
977—Joyner v. Utterback, 195 N.W. 
694, 196 Iowa 1040. 

(2) The cases of State v. Sheri¬ 
dan, 96 N.W. 730, 121 Iowa 164 and 
State v. Van Tassel, 72 N.W. 497, 103 
Iowa 6, which supported the rule of 
exclusion, have been in effect over¬ 
ruled. 

Iowa.—State v. Tonn, 191 N.W. 530, 
195 Iowa 94. 

(3) In a prosecution of a motorist 
for manslaughter, however, a blood 
sample obtained from the motorist 
in a hospital while he was uncon¬ 
scious and without his assent, by one 
who acted as a volunteer and without 
legal warrant, was held inadmissi¬ 
ble. 

Iowa.—State v. Weltha, 292 N.W. 148, 
228 Iowa 519. 

In Ohio 

(1) Evidence obtained by unlawful 
search is not inadmissible in criminal 
case. 

Ohio.—State v. Mapp, 166 N.E.2d 387, 
170 Ohio St. 427—State v. Lindway, 
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2 N.E.2& 490, 131 Ohio St. 168, ap- 
peal dismissed Lindway v. State of 
Ohio, 57 S.Ct. 36, 299 U.S. 506, 81 
L.Ed. 375, expressly overruling 
Browning v. City of Cleveland, 185 
N.E. 55, 126 Ohio St. 285, and 
Nicholas v. City of Cleveland, 182 
N.E. 26, 125 Ohio St. 474. 

State v. Roche, App., 135 N.E.2d 
789—City of Columbus v. Gray, 
129 N.E.2d 857, 98 Ohio App. 464, 
appeal dismissed 124 N.E.2d 724, 
162 Ohio St. 592—City of Akron v. 
Stouffis, 121 N.E.2d 307, 96 Ohio 
App. 105—City of Columbus v. 
Treadwell, App., 65 N.E.2d 720— 
State v. Williams, 41 N.E.2d 717, 
69 Ohio App. 361, appeal dismissed 
38 N.E.2d 410, 139 Ohio St. 172- 
City of Columbus v. Riggle, 38 N.E. 
2d 323, 68 Ohio App. 15. 

(2) In some cases evidence obtain¬ 
ed by an illegal search and seizure 
has been held to be inadmissible. 
Ohio.—Antoszewski v. State, App., 31 

N.E.2d 881—Boch v. City of Cincin¬ 
nati, 183 N.E. 119, 43 Ohio App. 257, 
error dismissed City of Cincinnati 
v. Tapp, 181 N.E. 879, 124 Ohio St. 
666, and City of Cincinnati v. Boch, 
181 N.E. 888, 124 Ohio St. 667—Hen- 
dershot v. State, 14 Ohio App. 430. 

(3) It has been also stated in the 
court of appeals that whether liquor 
offered in evidence was legally ob¬ 
tained is immaterial. 

Ohio.—Podner v. State, 19 Ohio App. 
82, error dismissed 141 N.E. 92, 107 
Ohio St. 632. 

(4) In the inferior courts it has 
been held that evidence obtained un¬ 
der an illegal search is incompetent 
and inadmissible on timely objection. 
Ohio.—State v. Chick, 31 Ohio N.P., 

N.S., 313—City of Cincinnati v. Fay, 
27 Ohio N.P.,N.S., 520—Kovacs v. 
State of Ohio, 24 Ohio N.P.,N.S., 1. 

53. Ala.—Banks v. State, 93 So. 293, 
207 Ala. 179, 18 AlaA.pp. 376, 24 
A.L.R. 1359, certiorari denied Ex 
parte Banks, 93 So. 472, 207 Ala. 
503. 

Jones v. State, 96 So. 721, 19 
Ala.App. 232, certiorari denied Ex 
parte Jones, 96 So. 722, 209 Ala. 
566. 

Conn.—State v. Reynolds, 125 A. 636, 
101 Conn. 224—State v. Magnano, 
117 A. 550, 97 Conn. 543. 

Ga.—McIntyre v. State, 11 S.E.2d 5, 
190 Ga. 872, 134 A.L.R. 813, certio¬ 
rari denied 61 S.Ct. 732, 312 U.S. 
695, 85 L.Ed. 1130—Williams v. 
State, 119 S.E. 614, 156 Ga. 285— 
Groce v. State, 97 S.E. 525, 148 Ga. 
520—Hysler v. State, 96 S.E. 884, 
148 Ga. 409. 
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by the Fourteenth Amendment to the Constitution 
of the United States. 53 - 5 Violation of a rule of 
court requiring property seized for evidence to 
be delivered immediately to the clerk of court and 
held by him does not render the evidence inadmis¬ 


sible. 53 * 15 

Articles and property of accused, including his 
private books and papers, if otherwise material and 
competent, are admissible although they have been 
illegally seized, 54 including articles taken from the 


Winston v. State, 54 S.E.2d 354, 
79 Ga.App. 711—Bentley v. State, 
28 S.E.2d 660, 70 Ga.App. 490— 
Sanders v. State, 17 S.E.2d 251, 66 
Ga.App. 128—Raines v. State, 138 
S.E. 587, 37 Ga.App. 11—Buffing¬ 
ton v. State, 125 S.E. 723, 33 Ga. 
App. 162, certiorari denied 45 S.Ct 
508, 267 U.S. 606, 69 LJEd. 811— 
Griggs v. State, 114 S.E. 582, 29 Ga. 
App. 212—Sykes v. State, 99 S.E. 
55, 23 Ga.App. 547—Calhoun v. 

State, 88 S.E. 586, 17 Ga.App. 705- 
Smith v. State, 88 S.E. 42, 17 Ga. 
App. 693. 

Kan.—State v. Johnson, 226 P. 245, 
116 Kan. 58. 

Mass.—Commonwealth v. Donnelly, 
141 N.E. 500, 246 Mass. 507, certio¬ 
rari dismissed Donnelly v. Com¬ 
monwealth of Massachusetts, 45 S. 
Ct. 463, 267 U.S. 603, 69 L.Ed. 809. 
Minn.—State v. Pluth, 195 N.W. 789, 
157 Minn. 145. 

N.M.—State v. Dillon, 281 P. 474, 34 
N.M. 366, 88 A.L.R. 340—State v. 
Barela, 168 P. 545, 23 N.M. 395, L. 
R.A.1918B, 844. 

N.Y.—People v. Richter's Jewelers, 

51 N.E.2d 690, 291 N.Y. 161, 150 
A.L.R. 560—People v. Defore, 150 
N.E. 585, 242 N.Y. 13, certiorari de¬ 
nied Defore v. People of State of 
New York, 46 S.Ct. 353, 270 U.S. 
657, 70 L.Ed. 784. 

Contra People v. Jakira, 193 N.Y.S. 
306, 118 Misc. 303. 

N.D.—State v. Shank, 202 N.W. 128, 

52 N.D. 94. 

Ohio.—State v. Lindway, 2 N.E.2d 
490, 131 Ohio St. 166, appeal dis¬ 
missed Lindway v. State of Ohio, 
57 S.W. 36, 299 U.S. 506, 81 L.Ed. 
375. 

S.C.—State v. Atkinson, 18 S.E. 1021, 
40 S.C. 363, 42 Am.S.R. 877. 

Ya.—Hall v. Commonwealth, 121 S. 
E. 154, 138 Va. 727. 

Compelling accused to incriminate 
himself see supra §§ 649-656. 

Intoxicating liquors procured by an 
illegal search are admissible and 
their introduction in evidence does 
not violate the constitutional provi¬ 
sion against self-incrimination. 

Pa.—Commonwealth v. Hunsinger, 
138 A. 683, 290 Pa. 185—Common¬ 
wealth v. Connolly, 138 A- 682, 290 
Pa. 181—Commonwealth v. Dab- 
bierio, 138 A. 679, 290 Pa. 174. 

Commonwealth v. Vane el, 99 Pa- 
Super. 40—Commonwealth v. Col- 
po, 98 Pa.Super. 460—Common¬ 
wealth v. Sullivan, 91 Pa.Super. 
£44. 
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53-5 N.J.—Eleuteri v. Richman, 

128 A.2d 743, 43 N.J.Super. 303, af¬ 
firmed 135 A.2d 191, 47 N.J.Super. 
1, affirmed 141 A.2d 46, 26 N.J. 506, 
certiorari denied Eleuteri v. Fur¬ 
man, 79 S.Ct. 52, 358 U.S. 843, 3 L. 
Ed.2d 77. 

53.10 La.—State v. Lawrence, 60 So. 
2d 464, 221 La. 861. 

54. U.S.—U. S, ex rel. Holly v. Com¬ 
monwealth of Pennsylvania, D.C. 
Pa., 81 F.Supp. 861, affirmed, C.A., 
174 F.2d 480. 

Ala.—Clements v. State, 95 So. 831, 19 
Ala-App. 177. 

Colo.—Imboden v. People, 90 P. 608, 
40 Colo. 142. 

Conn.—State v. Carol, 181 A. 714, 120 
Conn. 573—State v. Reynolds, 125 
A. 636, 101 Conn. 224—State v. 
Griswold, 34 A. 1046, 67 Conn. 290, 
33 L.RAl. 227. 

Ga.—Herndon v. State, 174 S.E. 597, 
178 Ga. 832, rehearing denied 176 
S.E. 620, 179 Ga. 597, and appeal 
dismissed Herndon v. State of 
Georgia, 35 S.Ct 794, 295 U.S. 441, 
79 L.Ed. 1530, rehearing denied 56 
S.Ct. 82, 296 U.S. 661, 80 L.Ed. 471 
—Hill v. State, 129 S.E. 647, 161 
Ga. 188—Williams v. State, 119 S. 
E. 614, 156 Ga. 285—Groce v. State, 
97 S.E. 525, 148 Ga. 520—Martin v. 
State, 96 S.E. 882, 148 Ga. 406. 

Carr v. State, 64 S.E.2d 190, 83 
Ga.App. 678—Hunter v. State, 60 
S.E.2d 187, 81 Ga.App. 797—Win¬ 
ston v. State, 54 S.E.2d 354, 79 Ga. 
App. 711—Murphy v. State, 13 S.E. 
2d 870, 64 Ga.App. 690—Coppedge 
v. State, 1 S.E.2d 43, 59 Ga.App. 
358—Turk v. State, 191 S.E. 283, 55 
Ga-App. 732—Fitzgerald v. State, 
182 S.E. 77, 52 Ga~App. 33—Thomp¬ 
son v. State, 168 S.E. 87, 46 Ga~App. 
598—Subia v. State, 167 S.E. 726, 
46 Ga.App. 422—Hammock v. State, 
134 S.E. 121, 35 GaApp. 501—But¬ 
ler v. State, 130 SJS. 372, 34 Ga. 
App. 531—Cook v. State, 127 S.E. 
156, 33 GaA.pp. 571 —Buffington v. 
State, 125 S.E. 723, 33 Ga.App. 162, 
certiorari denied 45 S.Ct. 508, 267 
U.S. 606, 69 L.Ed. 811—Stephens v. 
State, 94 S.E. 69, 21 Ga-App. 151. 

Iowa.—State v. Smith, 73 N.W.2d 
189, 247 Iowa 500—State v. Bour¬ 
geois, 229 N.W. 231, 210 Iowa 1129 
—State v. Rollinger, 225 N.W. 841, 
208 Iowa 1155—State v. McGee, 
221 N.W. 556, 207 Iowa 334—State 
v. Lambertti, 215 N.W. 752, 204 
Iowa 670—State v. Korth, 215 N.W. 
706, 204 Iowa 667—State v. Wenks, 
202 NW. 753, 200 Iowa 669—State 
v. Rowley, 195 NW. 881, 197 Iowa 
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977—State v. Tonn, 191 NW. 530, 
195 Iowa 94. 

Kan.—State v. Fiske, 230 P. 88, 117 
Kan. 69, reversed on other grounds 
Fiske v. State of Kansas, 47 S.Ct. 
655, 274 U.S. 380, 71 L.Ed. 1108- 
State v. Johnson, 226 P. 245, 116 
Kan. 58, followed in State v. John¬ 
son, 226 P. 251, 116 Kan. 179. 

La-—State v. Mastricovo, 59 So.2d 
403, 221 La. 312—State v. Shotts, 
22 So.2d 209, 207 La. 898, certiorari 
denied 66 S.Ct 38, 326 U.S. 730, 90 
JUEd. 434—State v. Zeblit, 93 So. 
912, 152 La. 594. 

Mass.—Commonwealth v. Noxon, 66 
N.E.2d 814, 319 Mass. 495—Com¬ 
monwealth v. Donnelly, 141 N.E. 
500, 246 Mass. 607, certiorari dis¬ 
missed Donnelly v. Commonwealth 
of Massachusetts, 45 S.Ct 463, 267 
U.S. 603, 69 LJEd. 809—Common¬ 
wealth v. Courtney, 138 N.E. 16, 
243 Mass. 363—Commonwealth v. 
Wilkins, 138 N.E. 11, 243 Mass. 
356. 

Minn.—City of Duluth v. Cerveny, 16 
N.W.2d 779, 218 Minn. 511—City of 
Mankato v. Grabowenski, 191 N. 
W. 603, 154 Minn. 265—State v. 
Hesse, 191 N.W. 267, 154 Minn. 89- 
State v. Rogne, 132 NW. 5, 115 
Minn. 204. 

Neb.—Kuxhaus v. State, 221 NW. 
439, 117 Neb. 514—Bush v. State, 
199 NW. 792, 112 Neb. 384—Boro 
v. State, 197 NW. 431, 111 Neb. 
706—Georgis v. State, 193 NW. 
713, 110 Neb. 352—Billings v. State, 
191 N.W. 721, 109 Neb. 596. 

Nev.—State v. Chin Gim, 224 P. 798, 
47 Nev. 431. 

N.H.—State v. Agalos, 107 A. 314, 79 
N.H. 241. 

N.J.—Eleuteri v. Richman, 135 A.2d 
191, 47 N.J.Super. 1, affirmed 141 
A.2d 46, 26 N.J. 506, certiorari de¬ 
nied Eleuteri v. Furman, 79 S.Ct 
52, 358 U.S. 843, 3 L.Ed.2d 77- 
In re 301-317 Clinton Ave., New¬ 
ark, N. J., 113 A.2d 208, 35 N.J.Su¬ 
per. 136. 

State v. Guida, 192 A. 445, 118 N. 
J.Law 289, affirmed 196 A. 711, 119 
N.J.Law 464—State v. Gillete, 138 
A. 381, 103 N.J.Law 523—State v. 
Haines, 138 A. 203 (second case), 
103 N.J.Law 534—State v. Merra, 
137 A. 575, 103 N.J.Law 361—State 
v. Lyons, 122 A. 758, 99 N.J.Law 
301, 1 N.J.Misc. 15—State v. Gould, 
122 A. 596, 99 N.J.Law 17. 

Hobart v. First Criminal Judi¬ 
cial Dist Court of Bergen County, 
160 A. 672, 10 N.J.Misc. 715—State 
v. Black, 135 A. 685, 5 N.J.Misc. 48 
—State v. Mellini, 135 A. 339. 4 N. 



22A C.J.S, 


§ 657(3) CRIMINAL LAW 

person of accused under an illegal arrest, 55 and ar¬ 
ticles severed from the realty, 5 5 *5 especially where 
the right of property or possession in the thing seized 
is illegal, 56 although in applying the general rule, 
it has been held that no distinction will be drawn 


between those cases where the evidence is a con¬ 
traband article and those cases where the evidence 
is a document or article in the innocent possession 
of the person from whom it is taken. 56 - 5 


J.Misc. 1047—State v. Cortese, 134 
A. 294 (second case), 4 N. J.Misc. 
683, affirmed 139 A 923, 104 N.J. 
Law 447—State v. King, 132 A 312, 
4 N.J.Misc. 218. 

N.Y.—People v. Richter’s Jewelers, 
61 N.E.2d 690, 291 N.Y. 161, 150 
A.L.R. 560. 

People v. McDonald, 165 N.Y.S. 
41, 177 App.Div. 806. 

Application of Silfa, 162 N.Y.S. 
2d 75, 18 Misc.2d 800—Application 
of Silfa, 159 N.Y.S.2d 68, 5 Misc.2d 
375—Application for Order Per¬ 
mitting Interception of Telephone 
Communications of Anonymous, 
136 N.Y.S.2d 612, 207 Misc. 69- 
People v. Belsky, 29 N.Y.S.2d 535, 
177 Misc. 125—People v. La Combe, 
9 N.Y.S.2d 877, 170 Misc. 669—Peo¬ 
ple v. Hawkins, 230 N.Y.S. 152, 
132 Misc. 696—People v. Richer, 
217 N.Y.S. 303, 127 Misc. 410— 
People v. Pomerantz, 211 N.Y.S. 
767, 125 Misc. 570. 

Ohio.—City of Akron v. Stouffis, 121 
N.E.2d 307, 96 Ohio App. 105- 
State v. Kendrick, App., 83 N.E.2d 
119—City of Columbus v. Smith, 
65 N.E.2d 716, 78 Ohio App. 66- 
City of Xenia v. Smith, App., 39 N. 
E.2d 191, appeal dismissed 38 N.E. 
2d 392, 139 Ohio St. 169—City of 
Columbus v. Riggle, 38 N.E.2d 323, 
68 Ohio App. 15. 

Pa.—Commonwealth v. Greco, Quar. 
Sess., 29 Wash.Co. 141, affirmed 70 
A.2d 413, 166 Pa.Super. 133. 

S.C.—State v. Addy, 42 S.E.2d 585, 
210 S.C. 353—State v. Brown, 124 
S.E. 87, 129 S.C. 286—State v. Kan- 
ellos, 115 S.E. 636, 122 S.C. 351. 
Utah.—State v. Aime, 220 P. 704, 62 
Utah 476, 32 AL.R. 375. 

“Evidential per se” as relating to 
admissibility of evidence unlawfully 
seized means that evidence must be 
material and competent when leav¬ 
ing out of consideration the manner 
in which the state obtained the pa¬ 
pers. 

N.J.—State v. Pinsky, 70 A2d 182, 6 
N.J.Super. 90. 

Seizure by private persons 

In a prosecution for wife murder, 
accident insurance policies payable 
to accused on the wife’s death were 
held admissible as against the ob¬ 
jection that they were obtained from 
accused’s safety deposit box in a 
bank by an officer thereof in viola¬ 
tion of Const, art 1 § 14, and com¬ 
pelled him to be a witness against 
himself in violation of § 12, there 
being no charge nor offer of proof 
that any state or county officer made, 
authorized, or supervised a search. 


Utah.—State v. Woods, 220 P. 215, 62 
Utah 397. 

Xxl Vermont 

(1) Articles of an accused unlaw¬ 
fully seized may be used in evi¬ 
dence against him. 

Vt.—State v. O’Brien, 170 A 98, 106 
Vt. 97—State v. Pilon, 163 A 571, 
105 Vt. 55—State v. Stacy, 160 A 
257, 266, 104 Vt. 379, motion denied 
160 A. 747, 104 Vt. 379—State v. 
Barr, 62 A 43, 78 Vt. 97—State v. 
Krinski, 62 A 37, 78 Vt. 162. 

(2) “The holding in State v. Sla- 
mon, 50 A. 1097, 73 Vt. 212, 87 Am. 
St.Rep. 711, by which a private let¬ 
ter taken from a respondent against 
his will was held inadmissible in evi¬ 
dence against him, has been In ef¬ 
fect overruled by the subsequent de¬ 
cisions in the Suiter and Barr cas¬ 
es.’’ 

Vt.—State v. Stacy, supra. 

Without regard to character of 
property involved, articles obtained 
by an unlawful search and seizure 
may be admitted as evidence in a 
prosecution of the possessor. 

Pa.—Commonwealth v. Planchak, 26 
PaJDlst. & Co. 705. 

55. Zu Georgia 

(1) The rule of the text obtains. 
Ga.—Lester v. State, 118 S.E. 674, 

155 Ga. 882—Johnson v. State, 109 
S.E. 662, 152 Ga. 271, 19 AL.R. 641 
—Groce v. State, 97 S.E. 525, 148 
Ga. 520—Hysler v. State, 96 S.E. 
884, 148 Ga. 409. 

Bentley v. State, 28 S.E.2d 660, 
70 GaApp. 490—Sanders v. State, 

17 S.E.2d 251, 66 Ga.App. 128- 
Murphy v. State, 13 S.E.2d 870, 64 
GaApp. 690—Wooten v. State, 170 
S.E. 392, 47 Ga.App. 301—Raines v. 
State, 138 S.E. 587, 37 Ga.App. 11 
—Shepherd v. State, 137 S.E. 639, 
36 GaApp. 583—Pullen v. State, 
116 S.E. 871, 30 GaApp. 24—Frank¬ 
lin v. State, 112 S.E. 170, 28 Ga. 
App. 460—Page v. State, 99 S.E. 55, 
23 GaApp. 548—Corley v. State, 98 
S.E. 401, 23 GaApp. 480—Stoker v. 
State, 97 S.E. 273, 23 GaApp. 11— 
Harris v. State, 97 S.E. 197, 22 Ga. 
App. 795—Brown v. State, 89 S.E. 
342, 18 GaApp. 288—Hornbuckle 
v. Town of Decatur, 88 S.E. 748, 

18 GaApp. 17. 

16 C.J. p 567 notes 99, 1. 

(2) Formerly the contrary was 
held. 

Ga.—Heimer v. State, 85 S.E. 821, 16 
GaApp. 588—Scott v. State, 82 S.E. 
376, 14 GaApp. 806—Jackson v. 
State, 66 S.E. 982, 7 Ga.App. 414—j 
Glover v. State, 61 S.E. 862, 4 Ga. I 
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App. 455—Sherman v. State, 58 S. 
E. 1122, 2 GaApp. 686—Sherman v. 
State, 58 S.E. 393, 2 GaApp. 148— 
Gainer v. State, 58 S.E. 295, 2 Ga. 
App. 126—Stewart v. State, 58 S.E. 
395, 2 GaApp. 98—Hughes v. State, 
58 S.E. 390, 2 GaApp. 29. 

(3) The effect of the decision in 
Calhoun v. State, 87 S.E. 893, 144 Ga. 
679, is to set aside all of these con¬ 
trary rulings. 

Ga.—Smith v. State, 88 S.E. 42, 17 Ga. 
App. 693. 

(4) On a trial for having posses¬ 
sion of intoxicating liquors, evidence 
that accused was drunk when arrest¬ 
ed was relevant to show that his ar- 
rest was legal, and hence that evi¬ 
dence as to the finding of whisky on 
his person was admissible against 
him. 

Ga.—Gatlin v. State, 109 S.E. 522, 
27 GaApp. 627. 

55.5 Mass.—Commonwealth v. Nox- 
on, 66 N.E.2d 814, 319 Mass. 495. 

56 . La.—State v. Fleckinger, 93 So. 
115, 152 La. 337. 

Minn.—State v. Kaasa, 269 N.W. 365, 
198 Minn. 181—State v. McLean, 
196 N.W. 278, 157 Minn. 359—State 
v. Pluth, 195 N.W. 789, 157 Minn. 
145. 

N.Y.—People v. Defore, 150 N.E. 585, 
242 N.Y. 13, certiorari denied De- 
fore v. People, 46 S.Ct. 353, 270 U. 
S. 657, 70 L.Ed. 784. 

Ohio.—State v. Sabo, 140 N.E. 499, 
106 Ohio St. 200—Rosanski v. 
State, 140 N.E. 370, 106 Ohio St 
442. 

Sharpling v. City of Lorain, 178 
N.E. 601, 40 Ohio App. 381. 

Va.—Hall v. Commonwealth, 121 S. 
E. 154, 138 Va. 727. 

Contraband articles, such as intox¬ 
icating liquors, are admissible in ev¬ 
idence although obtained by an ille¬ 
gal search. 

Pa.—Commonwealth v. Greco, 70 A. 
2d 413, 166 Pa.Super. 133—Com¬ 
monwealth v. Gross, 189 A. 726, 125 
Pa. Super. 373—Commonwealth v. 
Schwartz, 82 Pa.Super. 369—Com¬ 
monwealth v. Rubin, 82 Pa.Super. 
315. 

Commonwealth v. Pock, 9 Pa. 
Dist. & Co. 349, 20 North.Co. 413- 
Commonwealth v. Johnson, 7 Pa. 
Dist & Co. 435, 41 Montg.Co. 283, 
305—Commonwealth v. Silvert, 7 
Pa.Dist. & Co. 325, 20 North.Co. 12. 

56.5 N.Y.—People v. Richter’s Jew¬ 
elers, 51 N.E.2d 690, 291 N.Y. 161, 
150 A.L.R. 560. 

People v. Belsky, 29 N.Y.S.2d 
535, 177 Misc. 125. 
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As is stated in Constitutional Law § 69 a, Courts 
§ 205, and Searches and Seizures § 5, the Fourth 
and Fifth Amendments to the Federal Constitution, 
and the decisions rendered thereunder, are not bind¬ 
ing on the states. Furthermore, as is explained in 
Constitutional Law § 589, the reception of evidence 
obtained by an unlawful search and seizure has 
been held not to violate the due process clauses of 
the various constitutions. 

At any rate, evidence is competent against ac¬ 
cused where it is not obtained as a result of an un¬ 
lawful search and seizure, 57 as where accused con¬ 
sents to the search and seizure, 58 or the evidence 
is procured as an incident to a lawful arrest. 59 

Procurement by agents of another government . 
Whether evidence unlawfully obtained by federal 
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officers or agents in violation of the Fourth Amend¬ 
ment is admissible in state criminal trials depends on 
the state constitution, state statutes, decisions of 
state courts, or state rules of evidence, 69 - 5 and if 
not prohibited by any of these, its admission does 
not violate any right guaranteed the accused. 59 - 10 

§ 657(4).-Statutory Modifications 

In some states the rule that evidence procured by an 
illegal search is admissible against accused has been 
modified or changed by statutory regulations. 

In some jurisdictions where formerly evidence 
obtained by an illegal search and seizure was com¬ 
petent against accused notwithstanding the consti¬ 
tutional inhibition against illegal searches and sei¬ 
zures, express provision has been made by statute 
for the exclusion of such evidence entirely or un- 


57. Ala.—McGee v. State, 145 So. 
587, 25 Ala.App. 305. 

Ariz.—Adkins v. State, 28 P.2d 612, 
42 Ariz. 534—Ruiz v. State, 256 P. 
362, 32 Ariz. 121. 

Ga.—Hyde v. State, 26 S.E.2d 744, 
196 Ga. 475. 

Rice v. State, 107 S.E.2d 270, 98 
Ga.App. 803—Hodges v. State, 104 
S.E.2d 704, 98 Ga.App. 97, reversed 
on other grounds 106 S.E.2d 795, 
214 Ga. 614—Newmans v. State, 16 
S.E.2d 87, 65 Ga.App. 288. 
Iowa.—State v. Roff, 93 N.W.2d 107, 
250 Iowa 174. 

La.—State v. Anding, 92 So. 889, 152 
La. 259. 

Minn.—State v. Ryan, 194 N.W. 396, 
156 Minn. 186. 

N.Y.—People v. Wicka, 192 N.Y.S. 
633, 117 Misc. 364. 

Ohio.—Swank v. State, 180 N.E. 74, 
41 Ohio App. 330—Houck v. State, 
16 Ohio App. 209, affirmed 140 N.E. 
112, 106 Ohio St. 195. 

S.C.—State v. Kanellos, 117 S.E. 640, 
124 S.C. 514. 

Utah.—Salt Lake City v. Wight, 205 
P. 900, 60 Utah 108. 

Untruthful return to valid 
search warrant pursuant to which a 
lawful search takes place should not 
affect admissibility of incriminating 
material which is sworn at trial to 
have been found In possession of ac¬ 
cused. 

N.J.—State v. Blackwell, 140 A.2d 
226, 49 N.J.Super. 451, certification 
denied State v. Barrecchia, 139 A. 
2d 590, 26 N.J. 304. 

58. Ark.—Lee v. State, 315 S.W.2d 
916, 229 Ark. 354, certiorari denied 
Lee v. State of Arkansas, 79 S.Ct. 
616, 359 U.S. 930, 3 L.Ed.2d 633. 

Colo.—Smuk v. People, 209 P. 636, 
72 Colo. 97. 

Iowa.—State v. Rowley, 248 N.W. 
340, 216 Iowa 140. 

Minn.—City of St. Paul v. Stovall, 30 
N.W.2d 638, 225 Minn. 309. 


Ohio.—City of Columbus v. Lewis, 
65 N.E.2d 915, 78 Ohio App. 479— 
Podner v. State, 19 Ohio App. 82, 
error dismissed 141 N.E. 92, 107 
Ohio St. 632. 

S.C.—State v. Gault, 136 S.E. 739, 
138 S.C. 459—State v. Holley, 134 
S.E. 213, 136 S.C. 68—State v. 

Guest, 110 S.E. 112, 118 S.C. 130. 

59. Ariz.—State v. Pelosi, 199 P.2d 
125, 68 Ariz. 51—Faber v. State, 152 
P.2d 671, 62 Ariz. 16—Ruiz v. State, 
256 P. 362, 32 Ariz. 121—Argetakis 
v. State, 212 P. 372, 24 Ariz. 599. 

Ark.—Williams v. State, 323 S.W.2d 
922—Reaves v. State, 316 S.W.2d 
824, 229 Ark. 453, certiorari denied 
Reaves v. Arkansas, 79 S.Ct. 723, 
359 U.S. 944, 3 L.Ed.2d 676—Gar¬ 
ner v. State, 44 S.W.2d 1092, 184 
Ark. 1093—Knight v. State, 286 
S.W. 1013, 171 Ark. 882—Van Hook 
v. City of Helena, 282 S.W. 673, 
170 Ark. 1083. 

Iowa.—State v. Roff, 93 N.W.2d 107, 
250 Iowa 174—State v. Tonn, 191 
N.W. 530, 195 Iowa 94. 

N.Y.—People v. Buchalter, 29 N.Y.S. 
2d 621, certiorari denied Buchalter 
v. People of State of New York, 
63 S.Ct. 662, 318 U.S. 766, 87 L.Ed. 
1137. 

N.D.—State v. Lacy, 212 N.W. 442, 55 
N.D. 83—State v. Shank, 202 N.W. 
128, 52 N.D. 94—State v. Dinger, 
199 N.W. 196, 51 N.D. 98—State v, 
Pauley, 192 N.W. 91, 49 N.D. 488. 

Ohio.—Porello v. State, 168 N.E. 135, 
121 Ohio St. 280. 

City of Dayton v. WInton, 147 N. 
E.2d 510, 105 Ohio App. 36. 

Trimble v. City of Cincinnati, 30 
Ohio N.P..N.S., 227. 

p a .—Commonwealth v. Adams, 102 A. 
2d 202, 174 PaSuper. 504—Com¬ 
monwealth v. Klein & Goodstein, 
81 PaSuper. 551—Commonwealth 
v. O'Malley, 81 PaSuper. 100— 
Commonwealth v. Grasse, 80 Pa. 
Super. 480—Commonwealth v. 
Finch, 80 Pa.Super. 386. 
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Commonwealth v. Brown, 18 Pa. 
Dist. & Co. 717. 

S.C.—State v. Griffin, 124 S.E. 81, 129 
S.C. 200, 35 A.L.R. 1227—State v. 
Harley, 92 S.E. 1034, 107 S.C. 304, 
distinguishing Town of Blacksburg 
v. Beam, 88 S.E. 441, 104 S.C. 146, 
L.R.A.1916E, 714. 

Va.—Harris v. Commonwealth, 37 S. 
E.2d 868, 185 Va 26—Widgeon v. 
Commonwealth, 128 S.E. 459, 142 
Va. 658—Lucchesi v. Common¬ 
wealth, 94 S.E. 925, 122 Va. 872. 

59.5 U.S.—Rea v. U. S., C.A.N.M., 
218 F.2d 237, reversed on other 
grounds 76 S.Ct. 292, 350 U.S. 214, 
100 L.Ed. 233. 

59.10 U.S.—Rea v. U. S. r supra 

Proceedings initiated by federal of- 
fleers 

(1) Evidence obtained by federal 
officers searching accused’s premises 
under warrant from federal court 
was held admissible in state court. 
La.—State v. Breaux, 108 So. 773, 161 

La. 368, affirmed Breaux v. State 
of Louisiana 47 S.Ct. 241, 273 U.S. 
645, 71 L.Ed. 820—State v. Hebert, 
103 So. 742, 158 La. 209, affirmed 
Hebert v. State of Louisiana, 47 S. 
Ct. 103, 272 U.S. 312, 71 L.Ed. 270, 
48 A.L.R. 1102. 

(2) Fact that prosecutor was fed¬ 
eral prohibition officer did not pre¬ 
vent admission at trial of all evi¬ 
dence competent under laws of com¬ 
monwealth. 

Pa.—Commonwealth v. Colpo, 98 Pa 
Super. 460. 

Participation In illegal search 
The fact that federal narcotic of¬ 
ficer participated in illegal search 
whereby narcotics were found, in 
violation of the Fourth Amendment 
to United States Constitution, did not 
render such narcotics inadmissible In 
prosecution in state court. 

Nev.—Terrano v. State, 91 P.2d 67, 
59 Nev. 247. 
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der particular circumstances; 60 however, a stat- ) ute which prescribes that evidence obtained by a 


60. la Alabama 

(1) By statute enacted In 1951, ex¬ 
clusion of evidence obtained by ille¬ 
gal search of private dwellings is re¬ 
quired in the trial of certain alcohol 
control cases. 

Ala.—Dennis v. State, 111 So.2d 21, 
40 Ala.App. 182, certiorari denied 
111 So.2d 25, 269 Ala. 695—Kelley 
v. State, 105 So.2d 687, 39 Ala.App. 
572, certiorari denied 105 So.2d 690, 
268 Ala.App. 693—Weldon v. State, 
97 So.2d 825, 39 Ala.App. 286- 
Green v. State, 79 So.2d 555, 38 Ala. 
App. 189. 

(2) As used in statute the term 
“private dwelling’* must be deemed 
to be synonymous with the word 
“dwelling,” which includes the cur¬ 
tilage, that is, the yard, garden, or 
field which is near to and used in 
connection with dwelling, regardless 
of whether it is enclosed. 

Ala.—Dennis v. State, 111 So.2d 21, 
40 Ala.App. 182, certiorari denied 
111 So.2d 25, 269 Ala. 695. 

(3) Statute applies to search of a 
person within his private dwelling 
house or the curtilage thereof. 

Ala.—Dennis v. State, 111 So.2d 21, 

40 Ala.App. 182, certiorari denied 
111 So.2d 25, 269 Ala. 695. 

(4) In cases not covered by stat¬ 
ute, illegally obtained evidence is 
admissible, as discussed supra § 657 
(3). 

In Maryland 

<1) Originally the courts followed 
the common-law practice of admit¬ 
ting evidence in criminal prosecu¬ 
tions without regard to the legality 
of its obtention. 

U.S.—Salsburg v. State of Maryland, 
Md., 74 S.Ct. 280, 346 U.S. 545, 98 
L.Ed. 281. 

Md.—Givner v. State, 124 A2d 764, 
210 Md, 484—Martin v. State, 98 
A2d 8, 203 Md. 66—Lingner v. 
State, 86 A2d 888, 199 Md. 503— 
Delnegro v. State, 81 A.2d 241, 198 
Md. 80—Hubin v. State, 23 A.2d 
706, 180 Md. 279, certiorari denied 
Neal v. State of Maryland, 62 S.Ct. 
1107, 316 U.S. 680, 86 L.Ed. 1753 
—Nolan v. State, 146 A. 268, 157 
Md. 332—Meisinger v. State, 141 
A. 536, 142 A. 190, 155 Md. 195, 
followed in Richardson v. State, 
141 A. 538—Lawrence v. State, 63 
A. 96, 103 Md. 17. 

(2) Accordingly, the rule In this 
state is that except as otherwise 
provided by statute, the fact that 
evidence has been obtained unlawful¬ 
ly does not necessarily make it in¬ 
admissible. 

Md.—Debinski v. State, 71 A.2d 460, 
194 Md. 355—Cox v. State. 64 A.2d 


732, 192 Md. 525—Marshall v. 

State, 35 A2d 115, 182 Md. 379. 

(3) In 1929 the legislature passed 
the Bouse Act, Code 1957, Art. 35 § 5, 
adopting the federal practice for 
prosecutions of misdemeanors in the 
state courts, and under its general 
provisions no evidence in the trial of 
misdemeanors is admissible, where 
procured by, through, or in conse¬ 
quence of, any illegal search or sei¬ 
zure. 

U.S.—Salsburg v. State of Maryland, 
Md., 74 S.Ct. 280, 346 U.S. 545, 98 
L.Ed. 281. 

Md.—Drouin v. State, 160 A2d 85, 
222 Md. 271—Mulcahy v. State, 158 
A2d SO, 221 Md. 413—Givner v. 
State, 124 A.2d 764, 210 Md. 484— 
Le Faivre v. State, 116 A.2d 368, 
208 Md. 52, reheard 118 A2d 639, 
208 Md. 52—Giordano v. State, 100 
A2d 31, 203 Md. 114—Martin v. 
State, 98 A2d 8, 203 Md. 66—Wan- 
zer v. State, 97 A.2d 914, 202 Md. 
601—Delnegro v. State, 81 A.2d 241, 
198 Md. 80—Rucker v. State, 76 
A2d 572, 196 Md. 334—Turner v. 
State, 73 A.2d 472, 195 Md. 288— 
Johnson v. State, 66 A.2d 504, 193 
Md. 136—Asner v. State, 65 A.2d 
881, 193 Md. 68—Frank v. State, 56 
A2d 810, 189 Md. 591—Courtney v. 
State, 48 A.2d 430, 187 Md. 1— 
Wood v. State, 44 A.2d 859, 185 
Md. 280—Hubin v. State, 23 A.2d 
706, 180 Md. 279, certiorari denied 
Neal v. State of Maryland, 62 S. 
Ct. 1107, 316 U.S. 680, 86 L.Ed. 
1753—Riley v. State, 18 A.2d 583, 
179 Md. 304—Mazer v. State, 18 A. 
2d 217, 179 Md. 293—Miller v. 
State, 198 A. 710, 174 Md. 362— 
Hitzelberger v. State, 197 A. 605, 
174 Md. 152—Sugarman v. State, 
195 A 324, 173 Md. 52—Gorman v. 
State, 158 A 903, 161 Md. 700— 
Heyward v. State, 158 A 897, 161 
Md. 685. 

(4) This left the common-law 
practice in effect in felony cases. 
U.S.—Salsburg v. State of Maryland, 

Md., 74 S.Ct. 280, 346 U.S. 545, 98 
L.Ed. 281. 

Md.—Drouin v. State, 160 A2d 85, 
222 Md. 271—Mulcahy v. State, 158 
A2d 80, 221 Md. 413—Givner v. 
State, 124 A.2d 764, 210 Md. 484- 
Barker v. Warden of Md. House of 
Correction, 119 A.2d 710, 208 Md. 
662—Martin v. State, 98 A.2d 8, 
203 Md. 66—Delnegro v. State, 81 
A2d 241, 198 Md. 80—Debinski v. 
State, 71 A2d 460, 194 Md. 855- 
State ex rel. Minter v. Warden, 
Md. House of Correction, 66 A.2d 
919, 193 Md. 713—Davis v. State, 57 
A2d 289, 189 Md. 640—Marshall v. 
State, 35 A.2d 115, 182 Md. 379. 

(5) Term, “illegal search or sei¬ 
zure,” in the Bouse Act means unrea¬ 
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sonable search or seizure according 
to common-law standard. 

Md.—Griffin v. State, 92 A.2d 743, 
200 Md. 569, certiorari denied 73 
S.Ct. 647, 345 U.S. 907, 97 L.Ed. 
1343. 

(6) By subsequent enactments var¬ 
ious types of prosecutions were ex¬ 
empted from the Bouse Act, includ¬ 
ing prosecutions under the narcotics 
laws, prosecutions for unlawfully 
carrying a concealed weapon in cer¬ 
tain counties, and prosecutions for 
violations of the state gambling laws 
in certain counties. 

U.S.—Salsburg v. State of Maryland, 
Md., 74 S.Ct. 280, 346 U.S. 545, 98 
L.Ed. 281. 

(7) Thus evidence resulting from 
illegal search and seizure is admis¬ 
sible in prosecution for violation of 
narcotic laws. 

Md.—Meleganich v. Warden of Md. 
Penitentiary, 132 A2d 130, 213 Md. 

648— State ex rel. Georgevich v. 
Warden of Md. Penitentiary, 114 
A.2d 891, 207 Md. 630—State ex 
rel. De Lisle v. Warden of Md. 
Penitentiary, 98 A.2d 14, 203 Md. 

649— Clark v. State, 96 A2d 253, 
202 Md. 133—Stevens v. State, 95 
A2d 877, 202 Md. 117. 

(8) Evidence procured by illegal 
search and seizure is, however, in¬ 
admissible in prosecution under lot¬ 
tery statutes, even though at time 
of arrest and seizure without war¬ 
rant officers were investigating a 
narcotic violation. 

Md.—Eisenstein v. State, 92 A2d 
739, 200 Md. 593. 

(9) The Alcoholic Beverages Act 
expressly repealed all acts Inconsist¬ 
ent with its provisions, and conse¬ 
quently the Bouse Act does not apply 
in a prosecution under the Beverages 
Act. 

Md.—Wright v. State, 9 A2d 253, 177 
Md. 230—Zukowski v. State, 175 A. 
595, 167 Md. 549. 

(10) Statute excepting specified 
county from statutory rule of evi¬ 
dence making illegally procured evi¬ 
dence inadmissible is valid. 

U.S.—Salsburg v. State of Maryland, 
Md., 74 S.Ct. 280, 346 U.S. 545, 98 
L.Ed. 281. 

(11) Provision of narcotic laws to 
effect that, in prosecution for viola¬ 
tion thereof, statute deeming inad¬ 
missible evidence procured by illegal 
search or seizure shall not apply 
does not deprive accused of his con¬ 
stitutional rights. 

Md.—Barr v. Warden, Md. House of 
Correction, 96 A.2d 494, 202 Md. 
643, certiorari denied 74 S.Ct. 62, 
346 U.S. 839, 98 L.Ed. 360. 

(12) State constitutional provision 
pertaining to searches and seizures, 
unlike the Fourth Amendment, does 
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search warrant may be used does not impliedly pro- | hibit the use of evidence obtained by an illegal 


not make evidence inadmissible be¬ 
cause procured by unlawful search 
or seizure. 

Wood v. State, 44 A.2d 859, 185 
Md. 2S0. 

In North Carolina 

(1) Statute enacted in 1937 pro¬ 
hibited the use in evidence of facts 
discovered by use of an illegal search 
warrant. 

N.C.—State v. White, 92 S.E.2d 404, 
244 N.C. 73—State v. Elder, 6 S.E. 
2d 840, 217 N.C. Ill—State v. Cra¬ 
dle, 195 S.E. 392, 213 N.C. 217. 

(2) Prior to the enactment of the 
statute, evidence procured under an 
illegal search and seizure, including 
property of accused, was admissible 
in a criminal prosecution. 

N.C.—State v. Hickey, 150 S.E. 615, 
198 N.C. 45—State v. Simmons, 110 
SJE. 591* 183 N.C. 684—State v. 
Wallace, 78 S.E. 1, 162 N.C. 622, 
Ann.Cas.l915B, 423. 

(3) Under statute as amended in 
1951 no evidence obtained without a 
legal search warrant in the course of 
any search made under conditions 
requiring the issuance of a search 
warrant is competent as evidence in 
the trial of any action. 

N.C.—State v. Mills, 98 S.E.2d 329, 
246 N.C. 237—State v. McMilliam, 
92 S.E.2d 205, 243 N.C. 775—State 
v. McMilliam, 92 S.E.2d 202, 243 N. 
C. 771. 

(4) Except as modified by the stat¬ 
ute, the common rule that evidence 
discovered in a search under authori¬ 
ty of a search warrant is competent 
controls and the evidence is compe¬ 
tent, leven if officers had entered 
premises forcibly without first giv¬ 
ing sufficient notice of their identity 
as officers or of their authority to 
make search. 

N.C.—State v. Smith, 111 S.E,2d 188, 
251 N.C. 328—State v. McGee, 198 
S.E. 616, 214 N.C. 184. 

In Bhode Island 

(1) Statute enacted in 1955 provid¬ 
ing that evidence procured by illegal 
search and seizure as prohibited by 
state constitutional provision shall 
not be admissible constitutes statu¬ 
tory rule of evidence superseding 
common-law rule which does not ex¬ 
clude illegally obtained evidence if 
it is otherwise relevant and material. 
R.I.—State v. Hillman, 125 A.2d 94, 

84 R.I. 396. 

(2) Statute does not operate retro¬ 
spectively but has only prospective 
effect. 

R.I.—State v. Hillman, supra. 

(3) In some cases tried before en¬ 
actment of the statute evidence ob¬ 
tained by an unlawful search and 
seizure was admissible. 


I R.I.—State v. Hillman, supra—State 
| v. Olynik, 113 A.2d 123, 83 R.I. 
! 31. 

(4) Evidence was held admissible 
| notwithstanding illegality of search 
where timely objection was not made. 
R.I.—State v. Cairo, 60 A.2d 841, 74 

R. I. 377—State v. Lorenzo, 48 A.2d 
407, 72 R.I. 175, reargument de¬ 
nied 49 A.2d 316, 72 R.I. 175. 

Xxl Texas 

(1) Under Vernon's Ann.C,C.P. $ 
727a, no evidence obtained by an 
officer or other person in violation of 
any provision of the Constitution or 
laws of the United States or of the 
state shall be admitted in evidence 
against accused on the trial of any 
criminal case. 

Tex.—Odenthal v. State, 290 S.W. 
743, 106 Tex.Cr. 1. 

(2) Evidence obtained as a result 
of an illegal search and seizure is in¬ 
competent against accused under the 
statute. 

Tex.—Nunez v. State, Cr., 329 S.W.2d 
93—King v. State, Cr., 320 S.W.2d 
677—Ervin v. State, 307 S.W.2d 
955, 165 Tex.Cr. 391—Giacona v. 
State, 298 S.W.2d 587, 164 Tex.Cr. 
325—Duque v. State, 297 S.W.2d 
832, 164 Tex.Cr. 177—Childress v. 
State, 294 S.W.2d 110, 163 Tex.Cr. 
467—Armendariz v. State, 294 S.W. 
2d 98, 163 Tex.Cr. 515—Stevens v. 
State, 262 S.W.2d 716, 159 Tex.Cr. 
247—Glenn v. State, 252 S.W.2d 
943, 158 Tex.Cr. 59—Hebert v. 

State, 249 S.W.2d 925, 157 Tex.Cr. 
504—Arnold v. State, 248 S.W.2d 
738, 157 Tex.Cr. 313—Williamson 
v. State, 244 S.W.2d 202, 156 Tex. 
Cr. 520—Wood v. State, 243 S.W.2d 
31, 156 Tex.Cr. 419—Simpson v. 
State, 215 S.W.2d 617, 152 Tex.Cr. 
481—Hill v. State, 212 S.W.2d 143, 
152 Tex.Cr. 248—Wells v. State, 
210 S.W.2d 154, 152 Tex.Cr. 1— 
Morrison v. State, 202 S.W.2d 938, 
150 Tex.Cr. 496—Baker v. State, 
199 S.W.2d 524, 150 Tex.Cr. 103- 
La Rue v. State, 197 S.W.2d 570, 
149 Tex.Cr. 598—Coe v. State, 197 

S. W.2d 345, 149 Tex.Cr. 569—Har¬ 
rison v. State, 196 S.W.2d 933, 149 
Tex.Cr. 513—Crawford v. State, 189 
S.W.2d 871, 148 Tex.Cr. 563—Gill 
v. State, 188 S.W.2d 584, 148 Tex. 
Cr. 513—Gonzales v. State, 187 S. 
W.2d 910, 148 Tex.Cr. 401-^Jones 
v. State, 182 S.W.2d 919, 147 Tex. 
Cr. 546, followed in Gleghorn v. 
State, 182 S.W.2d 920, first case, 
147 Tex.Cr. 544, and Gleghorn v. 
State, 182 S.W.2d 920, second case, 
147 Tex.Cr. 545—Owens v. State, 
168 S.W.2d 870, 145 Tex.Cr. 424- 
Combs v. State, 149 S.W.2d 971, 
141 Tex.Cr. 476—Smith v. State, 
139 S.W.2d 793. 139 Tex.Cr. 251— 
James v. State, 139 S.W.2d 587, 
139 Tex.Cr. 208—Hammond v. 
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State, 137 S.W.2d 1042, 138 Tex.Cr. 
546—Sheppard v. State. 132 S.W.2d 
861, 137 Tex.Cr. 596—Walker v. 
State, 125 S.W.2d 1047, 136 Tex.Cr. 
460—Brown v. State, 124 S.W.2d 
124, 136 Tex.Cr. 61—Moss v. State, 
123 S.W.2d 355, 136 Tex.Cr. 36— 
Flanary v. State, 117 S.W.2d 71, 
134 Tex.Cr. 606—Stevens v. State, 
116 S.W.2d 384, 134 Tex.Cr. 478— 
Balch v. State, 115 S.W.2d 676, 134 
Tex.Cr. 327—Privitt v. State, 114 
S.W.2d 563, 133 Tex.Cr. 633—Mil¬ 
ler v. State, 114 S.W.2d 244, 134 
Tex.Cr. 118—Washington v. State, 

113 S.W.2d 917, 133 Tex.Cr. 642— 

Giles v. State, 112 S.W.Sd 473, 133 
Tex.Cr. 454—McChristy v. State, 
112 S.W.2d 187, 133 Tex.Cr. 438- 
Morris v. State, 105 S.W.23 1092, 
132 Tex.Cr. 514—Miller v. State, 
105 S.W.2d 252, 132 Tex.Cr. 462— 
Jackson v. State, 103 S.W.2d 742, 
132 Tex.Cr. 167—Austin v. State, 
103 S.W.2d 383, 132 Tex.Cr. 142— 
Stephens v. State, 102 S.W.2d 423, 
132 Tex.Cr. 78—Mordecai v. State, 
102 S.W.2d 414, 132 Tex.Cr. 48- 
Slack v. State, 102 SW.2d 414, 132 
Tex.Cr. 28—Rone v. State, 101 S. 
W.2d 1017, 132 Tex.Cr. 23—Green¬ 
way v. State, 101 S.W.2d 569, 131 
Tex.Cr. 620—Gonzales v. State, 95 
S.W.2d 972, 131 Tex.Cr. 15—Carlton 
v. State, 70 S.W.2d 189, 125 Tex. 
Cr. 601—Hughitt v. State, 68 S.W. 
2d 1035, 125 Tex.Cr. 379—Nowlin v. 
State, 68 S.W.2d 496, 125 Tex.Cr. 
390—Johnson v. State, 56 S.W.2d 
878, 122 Tex.Cr. 550—McClelland 
V. State, 65 S.W.2d 845, 122 Tex.Cr. 
450—Sirman v. State, 55 S.W.2d 92, 
122 Tex.Cr. 311—Odom v. State, 50 
S.W. 2d 1103, 121 Tex.Cr. 209— 

Henson v. State, 49 S.W.2d 463, 
120 Tex.Cr. 176—Garza v. State, 48 
S.W.2d 625, 120 Tex.Cr. 147—Beas¬ 
ley v. State, 48 S.W.2d 261, 120 Tex. 
Cr. 81—Manly v. State, 48 S.W.2d 
256, 120 Tex.Cr. 212—Williams v. 
State, 47 S.W.2d 298, 120 Tex.Cr. 
285—Sims v. State, 45 S.W.Sd 579, 
119 Tex.Cr. 83—White v. State, 45 
S.W. 2d 225, 119 Tex.Cr. 338— 

Brasher v. State, 43 S,W.2d 596, 
119 Tex.Cr. 183—Williams v. State, 
40 S.W.2d 142, 118 Tex.Cr. 369— 
Billups v. State, 31 S.W.2d 821, 
116 Tex.Cr. 63—Denzlinger v. 
State, 28 S.W.2d 160, 116 Tex.Cr. 
158—Parsley v. State, 27 S.W.2d 
822, 115 Tex.Cr. 377—Cardness v. 
State, 27 S.W.2d 812, 115 Tex.Cr. 
633—Morris v. State, 27 S.W.2d 
188, 115 Tex.Cr. 554—Jones v. 

State, 27 S.W.2d 180, 115 Tex.Cr. 
543—Anderson v. State, 25 S.W.2d 
839, 114 Tex.Cr. 448—Buchannan v. 
State, 25 S.W.2d 838, 114 Tex.Cr. 
418—Wade v. State, 25 S.W.2d 837, 

114 Tex.Cr. 423—Grogan v. State, 
24 S.W.2d 1096, 114 Tex.Cr. 306— 
Tillery v. State, 24 S.W.2d 844, 114 
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search, 61 and where a statute merely prohibited the 
use in evidence of facts discovered by use of an il¬ 
legal search warrant, evidence unlawfully procured 
without a search warrant was admissible. 62 

The purpose of some statutes excluding evidence 
procured by an illegal search is to change the for¬ 
mer rule admitting such evidence. 63 The statutes 
do not apply to the trial of cases had before the ef¬ 
fective date of the statute, 64 although the statute 


controls the trial of a criminal prosecution occur¬ 
ring after the effective date, notwithstanding the il¬ 
legal search took place prior to such date. 65 Where 
the search is illegal at its inception, the evidence 
obtained is not admissible by reason of a search 
warrant subsequently obtained. 66 

Such statutes do not forbid the use of evidence not 
obtained as a result of an unlawful search and 
seizure, 67 and do not prohibit the introduction of 


Tex.Cr. 106—Talley v. State, 24 S. 
W.2d 38, 114 Tex.Cr. 11—Ruhmann 
v. State, 22 S.W.2d 1069, 113 Tex.Cr. 
527—Standard v. State, 21 S.W.2J 
1066, 113 Tex.Cr. 600—Nations v. 
State, 21 SW.2d 1061, 113 Tex.Cr. 
406—Glenniwlnkel v. State, 21 S.W. 
2d 514, 114 Tex.Cr. 188—Davis v. 
State, 21 S.W.2d 509, 113 Tex.Cr. 
421—Ollison v. State, 17 S.W.2d 62, 
112 Tex.Cr. 354—Puga v. State, 17 
S.W.2d 55, 112 Tex.Cr. 431—Hous¬ 
ton v. State, 16 SW.2d 119, 112 Tex. 
Cr. 261—Tendia v. State, 13 SW.2d 
849, 111 Tex.Cr. 627—Flores v. 

State, 9 S.W.2d 342, 110 Tex.Cr. 481 
—Simmons v. State, 7 S.W.2d 78, 
110 Tex.Cr. 4—Aguirre v. State, 7 
S.W.2d 76, 109 Tex.Cr. 584—Hall v. 
State, 6 S.W'.2d 762, 109 Tex.Cr. 629 
—Schenk v. State, 6 S.W.2d 117, 109 
Tex.Cr. 544—Gunter v. State, 4 S. 
W.2d 978, 109 Tex.Cr. 408—Lucas 
v. State, 4 S.W.2d 966, 109 Tex.Cr. 
402—Kelsey v. State, Cr., 4 S.W. 
2d 548—Nichols v. State, 4 S.W.2d 
62, 109 Tex.Cr. 236—McLaughlin 
v. State, 4 S.W.2d 54, 109 Tex.Cr. 
307—Rodgeris v. State, 3 S.W.2d 
1111, 109 Tex.Cr. 233—Blanks v. 
State, 3 S.W.2d 448, 109 Tex.Cr. 147 
—McLennan v. State, 3 S.W.2d 447, 
109 Tex.Cr. 83—Boose v. State, 2 S. 
W.2d 856, 109 Tex.Cr. 56—Stever- 
son v. State, 2 SW.2d 453, 109 Tex. 
Cr. 11—Cochran v. State, 2 S.W.2d 
451, 109 Tex.Cr. 1—Garcia v. State, 
2 S.W.2d 253, 108 Tex.Cr. 636- 
Lewis v. State, 1 S.W.2d 638, 108 
Tex.Cr. 528—Coats v. State, 1 S.W. 
2d 288, 108 Tex.Cr. 298—McPher¬ 
son v. State, 300 S.W. 936, 108 Tex. 
Cr. 265—Sutton v. State, 300 SW. 
639, 108 Tex.Cr. 351—Ferguson v. 
State, 300 S.W. 69, 108 Tex.Cr. 310 
—Carter v. State, 300 SW. 61, 108 
Tex.Cr. 174—Jenkins v. State, 299 
SW. 642, 108 Tex.Cr. 184—Law- 
horn v. State, 299 S.W. 413, 108 
Tex.Cr. 202—Field v. State, 299 S. 
W. 258, 108 Tex.Cr. 112—Arm¬ 
strong v. State, 298 SW. 604, 107 
Tex,Cr. 553—Montgomery v. State, 
298 S.W. 596, 107 Tex.Cr. 551- 
Green v. State, 296 S.W. 1109, 107 
Tex-Cr. 473—Peppers v. State, 296 
SW. 1109, 107 Tex.Cr. 442—Stokes 
v. State, 296 S.W. 1108, 107 Tex.Cr. 
452—Gorman v. State, 296 S.W. 
533, 107 Tex.Cr. 250—Craft v. 

State, 295 SW. 617, 107 Tex.Cr. 


130—Foster v. State, 282 SW. 600, 
104 Tex.Cr. 121. 

(3) Prior to the effective date of 
the statute, evidence procured under 
an illegal search and seizure was 
admissible against accused. 

Tex.—Jackson v. State, 280 S.W. 
1079, 103 Tex.Cr. 578—Polk v. 

State, 275 SW. 1003, 101 Tex.Cr. 
404—McClure v. State, 273 S.W. 
604, 100 Tex.Cr. 464—Reynosa v. 
State, 272 SW. 452, 100 Tex.Cr. 
218—Spencer v. State, 271 S.W. 
915, 100 Tex.Cr. 53—Hanks v. 

State, 269 SW. 106, 99 Tex.Cr. 218 
—Hughes v. State, 268 S.W. 960, 99 
Tex.Cr. 244—Parsons v. State, 265 
SW. 565, 98 Tex.Cr. 272—De Laney 
v. State, 263 SW. 1065, 98 Tex.Cr. 
98—Rowan v. State, 260 S.W. 591, 
97 Tex.Cr. 130—Stach v. State, 260 
SW. 569, 97 Tex.Cr. 280—Tremont 
v. State, 259 SW. 583, 96 Tex.Cr. 
572—McKenzie v. State, 258 S.W. 
832, 96 Tex.Cr. 564—Balue v. State, 
258 S.W. 167, 96 Tex.Cr. 233—Stone 
v. State, 256 S.W. 930, 96 Tex.Cr. 
211—Turner v. State, 255 S.W. 439, 
95 Tex.Cr. 593—Lee v. State, 255 
S.W. 425, 95 Tex.Cr. 654—Copello v. 
State, 254 S.W. 973, 95 Tex.Cr. 306 
—Madsen v. State, 254 S.W. 955, 95 
Tex.Cr. 439—Sanchez v. State, 252 
SW. 548, 94 Tex.Cr. 606—Lott v. 
State, 251 S.W. 1070, 94 Tex.Cr. 630 
—Forester v. State, 250 S.W. 1027, 
94 Tex.Cr. 295—Bell v. State, 250 
S.W. 177, 94 Tex.Cr. 266, error dis¬ 
missed Bell v. State of Texas, 45 
S.Ct. 97, 266 U.S. 640, 69 L.Ed. 483 
—Yohner v. State, 247 SW. 533, 93 
Tex,Cr. 251—Welchek v. State, 247 
S.W. 524, 93 Tex.Cr. 271—Copeland 
v. State, 244 SW. 818, 92 Tex.Cr. 
554—Stringer v. State, 241 S.W. 
159, 92 Tex.Cr. 46—Shaddix v. 

State, 235 SW. 602, 90 Tex.Cr. 431 
—Thielepape v. State, 231 S.W. 
769, 89 Tex.Cr. 493—Rippey v. 

State, 219 S.W. 463, 86 Tex.Cr. 539. 

(4) Where property seized under 
search warrant was not used or 
usable in committing the offense 
charged, but is only of evidential 
value as establishing accused’s guilt 
of the crime charged, such evidence 
should be excluded on objection 
thereto. 

Tex.—Cagle v. State, 180 SW.2d 928, 
147 Tex.Cr. 354. 
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(5) Where accused had been ar¬ 
rested and articles seized in Oklaho¬ 
ma, and there was no showing that 
laws of Oklahoma relative to search 
and arrest differed from laws of 
Texas relative thereto, or that search 
and arrest violated laws of Oklaho¬ 
ma, and accused’s objection to ad¬ 
mission of testimony was based on 
laws of Texas, admissibility would 
be determined by laws of Texas. 

Tex.—Scobey v. State, 169 S.W.2d 
185, 145 Tex.Cr. 481. 

61. N.M.—State v. Dillon, 281 P. 
474, 34 N.M. 366, 88 A.L.R. 340. 

62. N.C.—State v. Vanhoy, 52 S.E. 
2d 278, 230 N.C. 162—State v. Sher- 
mer, 6 S.E.2d 529, 216 N.C. 719- 
State v. McGee, 198 S.E. 616, 214 
N.C. 184. 

63. Tex.—Chapin v. State, 296 S.W. 
1095, 107 Tex.Cr. 477—Odenthal v. 
State, 290 SW. 743, 106 Tex.Cr. 
1. 

64. Tex.—Chandler v. State, 281 S. 
W. 568, 103 Tex.Cr. 490—Hender¬ 
son v. State, 281 S.W. 557, 103 Tex. 
Cr. 502—Allen v. State, 281 S.W. 
545, 103 Tex.Cr. 470—Chandler v. 
State, 280 S.W. 817, 103 Tex.Cr. 311 
—Trammell v. State, 280 S.W. 789, 
103 Tex.Cr. 288—Harrison v* State, 
279 SW. 455, 103 Tex.Cr. 21— 
Harrison v. State, 278 S.W. 430, 
102 Tex.Cr. 385. 

65. Tex.—Pence v. State, 296 S.W. 
542, 107 Tex.Cr. 285—Horton v. 
State, 291 S.W. 224, 106 Tex.Cr. 
144—Sherow v. State, 290 SW. 754, 
105 Tex.Cr. 650—Odenthal v. State, 
290 S.W. 743, 106 Tex.Cr. 1. 

68. Tex.—Gorman v. State, 296 S. 
W. 533, 107 Tex.Cr. 250. 

67. Ala.—Parker v. State, 112 So.2d 
493, 40 Ala.App. 244, certiorari de¬ 
nied 112 So.2d 496, 269 Ala. 699— 
Copeland v. State, 69 So.2d 484, 
37 Ala.App. 45, certiorari denied 
69 So.2d 485, 260 Ala. 697. 

Md.—Giordano v. State, 100 A.2d 31, 
203 Md. 174—Griffin v. State, 92 A. 
2d 743, 200 Md. 569, certiorari de¬ 
nied 73 S.Ct. 647, 345 U.S. 907, 97 
L.Ed. 1343—McGuire v. State, 92 A. 
2d 582, 200 Md. 601, certiorari de¬ 
nied McGuire v. State of Maryland, 
73 S.Ct. 497, 344 U.S. 928, 97 L.Ed. 
714—Bassin v. State, 84 A.2d 59, 
198 Md. 354—Freedman v. State, 73 
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A.2d 476, 195 Md. 275—Hubbard v. 
State, 72 A.2d 733, 195 Md. 103- 
Smith v. State, 62 A.2d 287, 191 
Md. 329, 5 A.L.R.2d 386, certiorari 
denied 69 S.Ct. 656, 336 U.S. 925, 93 
L.Ed. 1087—Purviance v. State, 44 
A.2d 474, 185 Md. 189—Frankel v. 
State, 16 A.2d 93, 178 Md. 553— 
Wright v. State, 9 A.2d 253, 177 
Md. 230. 

N.C.—State v. Smith, 87 S.E.2d 593, 
242 N.C. 297—State v. Moore, 83 
S.E.2d 912, 240 N.C. 749—State v. 
Harrison, 80 S.E.2d 481, 239 N.C. 

659— State v. Harper, 72 S.E.2d 
871, 236 N.C. 371—State v. Elder, 6 
S.E.2d 840, 217 N.C. Ill—State v. 
Shermer, 6 S.E.2d 529, 216 N.C. 
719. 

Tex.—Walker v. State, Civ.App. f 173 
S.W.2d 741. 

Flores v. State, Cr., 334 S.W.2d 
306—Betancourt v. State, Cr., 324 
S.W.2d 215—La Duke v. State, Cr., 
312 S.W.2d 242—Roberts v. State, 
301 S.W.2d 154, 164 Tex.Cr. 537— 
Palacio v. State, 299 S.W.2d 944, 
164 Tex.Cr. 400—Cook v. State, 290 
S.W.2d 513, 163 Tex.Cr. 239—Mar¬ 
tinez v. State, 285 S.W.2d 221, 162 
Tex.Cr. 356—Hill v. State, 278 S. 
W.2d 842, 161 Tex.Cr. 540, certio¬ 
rari denied 75 S.Ct. 773, 349 U.S. 
930, 99 L.Ed. 1261—Heath v. State, 
276 S.W.2d 534, 161 Tex.Cr. 323- 
Parsons v. State, 271 S.W.2d 643, 
160 Tex.Cr. 387, certiorari denied 
75 S.Ct. 36, 348 U.S. 837, 99 L.Ed. 

660— Barnes v. State, 265 S.W.2d 

88, 159 Tex.Cr. 450—Phillips v. 

State, 263 S.W.2d 159, 159 Tex.Cr. 
286—Hernandez v. State, 255 S.W. 
2d 219, 158 Tex.Cr. 296—Rodele v. 
State, 254 S.W.2d 122, 158 Tex.Cr. 
167—Sandel v. State, 253 S.W.2d 
283, 158 Tex.Cr. 101—Day v. State, 
252 S.W.2d 180, 157 Tex.Cr. 614— 
McDowell v. State, 236 S.W.2d 124, 
155 Tex.Cr. 415—Pierce v. State, 
233 S.W.2d 489, 155 Tex.Cr. 204— 
Tabb v. State, 229 S.W.2d 628, 154 
Tex.Cr. 613—Brooks v. State, 228 
S.W.2d 863, 154 Tex.Cr. 512—Jones 
v. State, 223 S.W.2d 27, 153 Tex.Cr. 
551—Romans v. State, 220 S.W.2d 
891, 153 Tex.Cr. 474—Northern v. 
State, 216 S.W.2d 192, 152 Tex.Cr. 
569—La Rue v. State, 197 S.W.2d 
570, 149 TexCr. 598—Palm v. State, 
195 S.W.2d 354, 149 Tex.Cr. 456— 
Beeland v. State, 193 S.W.2d 687, 
149 TexCr. 272—Lee v. State, 185 
S.W.2d 978, 148 TexCr. 220—Bea¬ 
ver v. State, 184 S.W.2d 1020, 148 
Tex.Cr. 115—Crawford v. State, 169 
S.W.2d 719, 145 Tex.Cr. 497—Davis 
v. State, 165 S.W.2d 732, 145 Tex. 
Cr. 69—Crutchfield v. State, 162 
S.W.2d 699, 144 Tex.Cr. 291—Doug¬ 
las v. State, 161 S.W.2d 92, 144 
TexCr. 29—Dubbs v. State, 157 S. 
W.2d 643, 143 Tex.Cr. 82—Canizares 
v. State, 157 SW.2d 385, 143 Tex. 
Cr. 76—Burns v. State, 150 S.W. 
2d 384, 141 TexCr. 657—Hodges v. 
State, 149 S.W.2d 111, 141 TexCr. 
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493—Wyble v. State, 147 S.W.2d 
243, 140 Tex.Cr. 123—Reese v. 

State, 143 S.W.Sd 395, 140 Tex.Cr. 
101—Mosley v. State, 141 S.W.2d 
595, 139 Tex.Cr. 433—Franks v. 
State, 138 S.W.2d 109, 139 Tex.Cr. 
42—Cook v. State, 128 S.W.2d 48, 
137 TexCr. 54—Rockholt v. State, 

126 S.W.2d 488, 136 Tex.Cr. 479— 
Wilcoxson v. State, 116 S.W.Sd 734, 
134 Tex.Cr. 586—Rhodes v. State, 
116 S.W.2d 395, 134 Tex.Cr. 553— 
Moore v. State, 112 S.W.2d 194, 
133 Tex.Cr. 330—Garner v. State, 

109 S.W.2d 182, 133 Tex.Cr. 86— 
Alexander v. State, 99 S.W.2d 305, 
131 Tex.Cr. 366—Brigman v. State, 
82 S.W.2d 955, 128 Tex.Cr. 549— 
Wells v. State, 76 S.W.2d 1047, 

127 TexCr. 426—Roderick v. State, 

75 S.W.2d 447, 127 Tex.Cr. 269— 
Rathert v. State, 72 S.W.2d 276, 
126 Tex.Cr. 484—Calllcut v. State, 
68 S.W.2d 1047, 125 Tex.Cr. 510— 
Moten v. State, 49 S.W.2d 754, 121 
TexCr. 204—Pond v. State, 45 S. 
W.2d 962, 119 TexCr. 306—O’Mary 
v. State, 43 S.W.2d 95, 118 Tex.Cr. 
78—Meadow v. State, 42 S.W.2d 
442, 118 Tex.Cr. 642—Duncan v. 
State, 37 S.W.2d 1034, 118 TexCr. 
253—Traylor v. State, 36 S.W.2d 
506, 117 Tex.Cr. 323—Custer v. 

State, 36 S.W.2d 504, 117 Tex.Cr. 
164—Stokes v. State, 35 S.W.2d 
727, 177 Tex.Cr. 307—Zulkowsky v. 
State, 35 S.W.2d 170, 117 Tex.Cr. 
352—January v. State, 34 S.W.2d 
1097, 117 Tex.Cr. 223—Young v. 
State, 27 S.W.2d 801, 115 Tex.Cr. 
560—Welker v. State, 23 S.W.2d 
388, 144 TexCr. 387—York v. 

State, 22 S.W.2d 455, 113 Tex.Cr. 
409—Pickett v. State, 22 S.W.2d 
136, 113 Tex.Cr. 395—Grille v. 

State, Cr., 20 S.W.2d 424—Cox v. 
State, 12 S.W.2d 586, 111 TexCr. 
260—Worth v. State, 12 S.W.2d 582, 
111 Tex.Cr. 288—Hunter v. State, 
12 S.W.2d 566, 111 Tex.Cr. 252- 
Wolf v. State, 9 S.W.2d 350, 

110 Tex.Cr. 124—Webb v. State, 
8 S.W.2d 165, 110 TexCr. 230— 
Rozner v. State, 3 S.W.2d 441, 109 
Tex.Cr. 127—Brown v. State, 296 
S.W. 579, 107 Tex.Cr. 324—Story 
v. State, 296 S.W. 296, 107 Tex.Cr. 
266—Eversole v. State, 294 S.W. 
210, 106 Tex.Cr. 567—Conner v. 
State, 292 S.W. 906, 106 TexCr. 
413, followed in Fuller v. State, 
292 S.W. 908, 106 Tex.Cr. 418— 
Johnson v. State, 290 S.W. 539, 
106 TexCr. 124—Wilkes v. State, 
289 S.W. 44, 105 Tex.Cr. 430—Cook 
v. State, 281 S.W. 1053, 103 Tex. 
Cr. 592—Beard v. State, 280 S.W. 
785, 103 TexCr. 216. 

Warrant based on wire tap 
Where warrant for search of ac¬ 
cused's premises for gambling para¬ 
phernalia was not rendered invalid 
by fact that information in affidavit 
on which warrant was issued had 
been obtained by means of tapping 
by officers of telephone wires on ac¬ 
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cused’s premises, evidence seized un¬ 
der such warrant was properly ad¬ 
mitted. 

Md.—Bratburd v. State, 88 A.2d 446, 
200 Md. 96, certiorari denied Brat¬ 
burd v. State of Maryland, 73 S.Ct. 
327, 344 U.S. 908, 97 L.Ed. 700, re¬ 
hearing denied 73 S.Ct. 638, 345 U.S. 
914, 97 L.Ed. 1348. 

Testimony respecting' purchase of 
liquor from occupant of house is not 
incompetent because purchaser did 
not have search warrant. 

Tex.—Brown v. State, 18 S.W.2d 176, 
112 Tex.Cr. 658. 

Reading or serving warrant before 
entry 

Officers' testimony, touching re¬ 
sults of search, held competent as 
against objection that before en¬ 
tering premises officers did not pre¬ 
sent accused with search warrant 
or notify him that they possessed 
such warrant, or intended to search 
premises. 

Tex—Rushing v. State, 206 S.W.2d 
252, 151 Tex.Cr. 221—Booker v. 

State. 94 S.W.2d 755, 130 Tex.Cr. 
460—Boyer v. State, 79 S.W.2d 318, 
128 Tex.Cr. 76—McGee v. State, 51 
S.W.2d 714, 121 TexCr. 188—Jus¬ 
tice v. State, 18 S.W.2d 657, 112 
Tex.Cr. 586. 

Execution of warrant at night 

Searching officer’s testimony held 
not inadmissible because liquor 
search warrant was executed at 
night without express authority. 

Tex.—Siragusa v. State, 54 S.W.2d 
107, 122 TexCr. 263. 

Return of warrant 
Whether policeman or sheriff 
made return on search warrant held 
immaterial in determining admissi¬ 
bility in liquor prosecution of offi¬ 
cers* testimony regarding search. 
Tex—Villareal v. State, 21 S.W.2d 
739, 113 TexCr. 442. 

Admission of accused as probable 
cause 

(1) Where before the search ac¬ 
cused makes an admission which 
constitutes probable cause for a 
search without a warrant, the evi¬ 
dence obtained is competent. 

Tex—Durham v. State, 75 S.W.2d 258, 
127 Tex.Cr. 113—Wilson v. State, 
72 S.W.2d 255, 126 Tex.Cr. 447- 
Martin v. State, 54 S.W.2d 812, 122 
TexCr. 174—Bell v. State, 47 S.W. 
2d 839, 120 Tex.Cr. 86—Flores v. 
State, 9 S.W.2d 342, 110 TexCr. 
481. 

(2) Proof of finding contraband 
article on Information obtained by 
declaration of accused, made coin¬ 
cident with illegal search, is ad¬ 
missible. 

Tex—Williams v. State, 40 S.W.2d 
142, 118 TexCr. 369. 

(3) Officer’s good-faith examina¬ 
tion of car to assist accused in find¬ 
ing evidence to prove ownership held 
not beginning of search without 
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evidence which results from observation and not 
from search. 67 - 5 Furthermore the protection of such 
statutes may be waived 67 - 10 and under the statutes a 
voluntary surrender of incriminating evidence may 


make such evidence admissible. 67 - 15 

Consent to search. The statutes do not prohibit 
the use of evidence procured in a search to which 


probable cause so as to make dis¬ 
covery of whisky inadmissible in 
prosecution for transporting 1 liquor. 
Tex. —Bell v. State, supra. 

(4) Where the evidence is dis¬ 
covered as a result of an illegal 
search before accused makes a 
declaration amounting to probable 
cause, the evidence is incompetent. 
Tex.—Williams v. State, supra. 
Search of automobile without war¬ 
rant 

(1) Where there is probable cause 
for searching an automobile without 
a warrant, the search is legal and 
the evidence obtained is competent 
against accused. 

N.C.—State v. Hammonds, 85 S.R2d 
133, 241 N.C. 226. 

Tex.—Wilcoxson v. State, 117 S.W.2d 
112, 135 Tex.Cr. 99—Davidson v. 
State, 72 S.W.2d 591, 126 Tex.Cr. 
572—Morris v. State, 67 S.W.2d 
300, 125 Tex.Cr. 158—O’Burke v. 
State. 58 S.W.2d HI, 123 Tex.Cr. 
318—Jones v. State, 55 S.W.2d 560, 
122 Tex.Cr. 344—Lewis v. State, 
44 S.W.2d 375, 119 Tex.Cr. 265 
—Barnes v. State, 42 S.W.Sd 1033, 
118 Tex.Cr. 196—Jackson v. State, 
26 S.W.2d 273, 115 Tex.Cr. 21— 
Glenniwinkel v. State, 21 S.W.2d 
514, 114 Tex.Cr. 188—Smith v. 

State, Cr., 20 S.W.2d 423—Salinas 
v. State, 18 S.W.2d 663, 113 Tex. 
Cr. 142—McNeal v. State, 17 S.W. 
2d 1050, 112 Tex.Cr. 533—Owens v. 
State, 13 S.W.2d 837, 112 Tex.Cr. 
1—Woodson v. State, 13 S.W.2d 102, 
111 Tex.Cr. 348—Leavers v. State, 
13 S.W.2d 86, 111 Tex.Cr. 325— 
Cleghorn v. State, 12 S.W.2d 1033, 
111 Tex.Cr. 355—O’Rear v. State, 
9 S.W.2d 333, 110 Tex.Cr. 490- 
Hunter v. State, 300 S.W. 63, 108 
Tex.Cr. 837—Smyrle v. State, 298 
S.W. 698, 107 Tex.Cr. 663—Weir 
v. State, 206 S.W. 523, 107 Tex.Cr. 
196—Rochelle v. State, 294 S.W. 
860, 107 Tex.Cr. 79—Plant v. State, 
292 S.W. 550, 106 Tex.Cr. 330— 

Straley v. State, 290 S.W. 766, 106 
Tex.Cr. 130—Whitworth v. State, 
290 SW. 764, 105 Tex.Cr. 641- 

Battle v. State, 290 S.W. 762, 105 
Tex.Cr. 568—McIIveene v. State, 
281 S.W. 873, 104 Tex.Cr. 328. 

(2) That one informing officers 

automobile searched without war¬ 

rant contained liquor was not wit¬ 
ness in liquor prosecution or shown 
to be credible affected weight of of¬ 
ficers’ testimony rather than its ad¬ 
missibility. 

Tex.—Jenkins v. State, 32 S.W.2d 848, 
116 Tex.Cr. 374. 

Production of search warrant reg¬ 
ular on its face justifies receipt of 


evidence resulting from search, un¬ 
less warrant was issued on insuffi¬ 
cient evidence or otherwise was void. 
Tex.—Skiles v. State, 2 S.W.2d 436, 
109 Tex.Cr. 6. 

Report and record of seizures 

(1) Failure to comply with require¬ 
ments of statute relative to report 
and record of seizures of property 
used in violation of intoxicating li¬ 
quor laws does not render evidence 
procured under search inadmissi¬ 
ble. 

Tex.—Landrum v. State, 49 SW.2d 
770, 120 Tex.Cr. 206—Welske v. 
State, 43 S.W.24 118, 119 Tex.Cr. 
S50—Dennis v. State, 2 SW.2d 223, 
108 Tex.Cr. 672—Martini v. State, 
283 SW. 505, 104 Tex.Cr. 238— 
McBride v. State, 281 SW. 1074, 

103 Tex.Cr. 583—Skinner v. State, 
274 SW. 133, 101 Tex.Cr. 68—Kim¬ 
brough v. State, 272 S.W. 453, 100 
Tex.Cr. 385—Reynosa v. State, 272 
SW. 452, 100 Tex.Cr. 218—Burns 
v. State, 268 SW. 950, 99 Tex.Cr. 
252—Austin v. State, 261 S.W. 1035, 
97 Tex.Cr. 360. 

(2) Chemist’s testimony as to al¬ 
coholic content of liquor seized held 
not inadmissible under statute re¬ 
quiring “all” liquors seized to be 
preserved. 

Tex.—Robata v. State, 292 S.W. 246, 
106 Tex.Cr. 346. 

Failure to Issue receipt and file In¬ 
ventory 

Where evidence was picked up aft¬ 
er it fell out of automobile, having 
been lawfully obtained, failure of 
officers obtaining it to issue receipt 
and file inventory would not render 
such evidence unlawful or inadmissi¬ 
ble. 

Tex.—Jones v. State, Cr., 332 S.W.2d 
560. 

Rule prior to enactment of statutes 

(1) Prior to passage of the stat¬ 
utes evidence not obtained as a re¬ 
sult of an illegal search was held 
admissible. 

R.I.—State v. Seymour, 126 A. 755, 
46 R.I. 257. 

Tex.—Green v. State, 241 SW. 1014, 
92 Tex.Cr. 151. 

(2) That whisky in car taken pos¬ 
session of by officer with search 
warrant was subsequently discov¬ 
ered by another officer without a 
warrant was held not to render evi¬ 
dence thereof inadmissible. 

Tex.—Holmes v. State, 282 SW. 585, 

104 Tex.Cr. 42. 

(3) Information obtained by the 
post office inspector, he not being a 
state officer, would not preclude the 
use of the facts acquired by him by 
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the state authorities in a criminal 
prosecution, although the informa¬ 
tion was obtained in violation of 
constitutional provisions against un¬ 
reasonable searches and seizures. 
Tex.—Gaines v. State, 251 SW. 245, 
95 Tex.Cr. 368, petition dismissed 
Gaines v. State of Texas, 44 S.Ct. 
132, 263 U.S. 728, 68 L.Ed. 528. 

(4) That accused was arrested and 
held in custody without & warrant 
did not render testimony as to a 
comparison of footprints at place 
of crime with those voluntarily made 
by accused while In custody inad¬ 
missible under the search and sei¬ 
zure clause of the Bill of Rights. 

Tex.—Moore v. State, 226 SW. 415, 
87 Tex.Cr. 569. 

67.5 Md.—Kershaw v. State, 85 A.2d 
783, 199 Md. 135—Curreri v. State, 
85 A.2d 454, 199 Md. 54. 

Tex.—Walker v. State, Civ.App., 173 
S.W.2d 741. 

Feather v. State, Cr., 333 SW.2d 
851—Robles v. State, Cr., 330 S. 
W.2d 454—Williams v. State, 298 
S.W.2d 590. 164 Tex.Cr. 347, certio¬ 
rari denied Williams v. State of 
Texas, 78 S.Ct. 65, 355 U.S. 850, 
2 L.Ed.2d 52 —Cook v. State, 290 S. 
W.2d 513, 163 Tex.Cr. 239—Garcia 
v. State, 289 S.W.2d 766, 163 Tex. 
Cr. 146—Tillman v. State, 288 S. 
W.2d 521, 162 Tex.Cr. 618—Heath 
v. State, 276 S.W.2d 534, 161 Tex. 
Cr. 323—Gizzo v. State, 272 SW.2d 
898, 160 Tex.Cr. 593—Gaines v. 
State, 247 S.W.2d 253, 157 Tex.Cr. 
102—Owings v. State, 225 S.W.2d 
575, 154 Tex.Cr. 127—Oakley v. 
State, 214 S.W.2d 298, 152 Tex.Cr. 
361—Meador v. State, 204 SW.2d 
628, 151 Tex.Cr. 53—Beaver v. 
State, 184 SW.2d 1020, 148 Tex.Cr. 
115—Murry v. State, 184 SW.2d 
476, 148 Tex.Cr. 21—Crowell v. 
State, 180 SW.2d 343, 147 Tex.Cr. 
299—Davis v. State, 165 S.W.2d 
732, 145 Tex.Cr. 69. 

67.10 Md.—Martin v. State, 98 A.2d 
8, 203 Md. 66. 

Tex.—Reese v. State, 151 SW.2d 828, 
142 Tex.Cr. 254. 

Telling officers where articles are 

Fact that accused told police offi¬ 
cers where they could find articles 
made evidence admissible. 

Tex.—Gonzales v. State, Cr., 320 S. 
W.2d 837—Coronado v. State, Cr., 
319 SW.2d 104—Rose v. State, 308 
SW.2d 52, 165 Tex.Cr. 478—Cani- 
zares v. State, 157 SW.2d 385, 143 
Tex.Cr. 76. 

67.15 Md.—Courtney v. State, 48 A. 
2d 430, 187 Md. 1. 
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accused consented, 68 provided the consent was vol- is admissible. 70 

untary and genuine 69 or of evidence procured in a Scarch incident to arrest A person may 
search under a valid search warrant, although an searched when lawfully arrested, see Arrest § 18, 

arrest of accused made at the same time was illegal and the introduction of evidence procured as an in- 
and accused did not consent to the search. 69 - 5 If cident to such arrest is not prohibited by statutes 
the wife of accused may consent to the search so as rendering evidence procured by an illegal search in¬ 


to render the search lawful, the 


68. Md.—Payne v. State, 113 A.2d 
93, 207 Md. 51—Lyles v. State, 102 
A.2d 291, 203 Md. 605—Hubbard v. 
State, 72 A.2d 733, 195 Md. 103. 
N.C.—State v. Moore, 33 S.E.2d 912, 
240 N.C. 749—State v. Ferguson, 78 
S.E.2d 911, 238 N.C. 656—State v. 
Brady, 78 S.E.2d 126, 238 N.C, 404 
—State v. Rhodes, 64 S.E.2d 287, 
233 N.C. 453. 

Tex.—San Angelo Country Club v. 
State, Civ.App., 210 S.W.2d 855. 

Lee v. State, 296 S.W.2d 782, 164 
Tex.Cr. 106—Padilla v. State, 273 
S.W.2d 889, 160 Tex.Cr. 618—Clark 
v. State, 221 S.W.2d 602, 153 Tex. 
Cr. 544—Murry v. State, 184 S.W. 
2d 476, 148 Tex.Cr. 21—Woodruff 
v. State, 167 S.W.2d 769, 145 Tex. 
Cr. 324—Stanford v. State, 167 S. 
W.2d 517, 145 Tex.Cr. 306—Bea- 
chem v. State, 162 S.W.2d 706, 144 
Tex.Cr. 272—Dubbs v. State, 157 
S.W.2d 643, 143 Tex.Cr. 82—Reese 
v. State, 151 S.W.2d 828, 142 Tex. 
Cr. 254—Wheeless v. State, 150 S. 
W.2d 806, 142 Tex.Cr. 68—Miers v. 
State, 126 S.W.2d 484, 136 Tex.Cr. 
475—Rhodes v. State, 120 S.W.2d 
1070, 135 Tex.Cr. 422—Ferguson v. 
State, 110 S.W.2d 61, 133 Tex.Cr. 
250—Crossett v. State, 80 S.W.2d 
966, 128 Tex.Cr. 272—Hogan v. 

State, 74 S.W.2d 988, 127 Tex.Cr. 
182—Davidson v. State, 72 S.W.2d 
591, 126 Tex.Cr. 572—Newman v. 
State, 45 S.W.2d 602, 119 Tex.Cr. 
299—Beasley v. State, 43 S.W.2d 
100, 118 Tex.Cr. 197—Ortis v. State, 
36 S.W.2d 1039, 117 Tex.Cr. 255— 
Ramirez v. State, 31 S.W.2d 1077, 
116 Tex.Cr. 274—Hayes v. State, 
28 S.W.2d 556, 115 Tex.Cr. 644— 
McPhail v. State, 26 S.W.2d 218, 
114 Tex.Cr. 635—Cochran v. State, 
16 S.W.2d 1065, 112 Tex.Cr. 390- 
Bannister v. State, 15 S.W.2d 629, 
112 Tex.Cr. 158—Pruitt v. State, 2 
S.W.2d 856, 109 Tex.Cr. 71—Weir v. 
State, 296 S.W. 523, 107 Tex.Cr. 
196—Jackson v. State, 295 S.W. 619, 
107 Tex.Cr. 169—Hall v. State, 288 
S.W. 202, 105 Tex.Cr. 365. 

Before the enactment of the stat¬ 
utes evidence procured by a search 
to which accused consented was ad¬ 
missible. 

R.I.—State v. Lorenzo, 48 A.2d 407, 
72 R.I. 175, reargument denied 49 
A.2d 316, 72 R.I. 175. 

Tex.—Tiner v. State, 243 S.W. 1092, 
92 Tex.Cr. 306. 


ndence obtained I admissible, 71 but 


Search by officers from another coun¬ 
ty 

Tex.—Day v. State, 252 S.W.2d ISO, 
157 Tex.Cr. 614. 

69. Tex.—Brown v. State, 68 S.W.2d 
199, 125 Tex.Cr. 281—Monroe v. 
State, 8 S.W.2d 133, 110 Tex.Cr. 
274. 

Consent following illegal arrest 

(1) Where no force or coercion is 
employed, and accused consents to 
search, fact that search follows an 
illegal arrest does not make evidence 
discovered by search Inadmissible. 
Md.—Payne v. State, 113 A.2d 93, 207 

Md. 51. 

(2) Evidence was insufficient to 
show that accused had been illegally 
arrested when he gave his consent 
to officers to search his house for 
marihuana. 

Tex.—Hernandez v. State, 129 S.W.2d 
301, 137 Tex.Cr. 343. 

69.5 Md.—Wright v. State, 159 A.2d 
636, 222 Md. 242. 

70. Tex.—Joslin v. State, 305 S.W. 
2d 351, 165 Tex.Cr. 161—Palm v. 
State, 195 S.W.2d 354, 149 Tex.Cr. 
456—Wheeless v. State, 150 S.W.2d 
806, 142 Tex.Cr. 68—Ellis v. State, 
93 S.W.2d 438, 130 Tex.Cr. 220- 
May v. State, 83 S.W.2d 338, 129 
Tex.Cr. 2—Cass v. State, 61 S.W. 
2d 500, 124 Tex.Cr. 208. 

Woman living with accused 

Evidence of whisky found by offi¬ 
cers searching without warrant held 
inadmissible, where evidence did not 
establish woman living with accused 
and consenting to search was ac¬ 
cused’s wife. 

Tex.—Ferguson v. State, 31 S.W.2d 
646, 116 Tex.Cr. 308. 

71. Md—Mulcahy v. State, 158 A.2d 
80, 221 Md. 413—Cornish v. State, 
137 A.2d 170, 215 Md. 64—Le Faivre 
v. State, 116 A.2d 368, 208 Md. 52, 
reheard 118 A.2d 639, 208 Md. 52— 
Bradley v. State, 96 A.2d 491, 202 
Md. 393—Scarlett v. State, 93 A.2d 
753, 201 Md. 310, certiorari denied 
73 S.Ct. 937, 345 U.S. 955, 97 L.Ed. 
1377—Eisenstein v. State, 92 A. 
2d 739, 200 Md. 593—Robinson v. 
State, 88 A.2d 310, 200 Md. 128—De- 
Angelo v. State, 85 A2d 468, 199 
Md. 48—Delnegro v. State, 81 A.2d 
241, 198 Md. 80—Rucker v. State, 
76 A.2d 572, 196 Md. 334—Edwards 
v. State, 76 A.2d 132, 196 Md. 233— 
Fischer v. State, 74 A. 2d 34, 195 
Md. 477—Freedman v. State, 73 A. 
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if the arrest is unlawful the stat- 


2d 476, 195 Md. 275—Hill v. State, 
59 A.2d 630, 190 Md. 698—Hubin v. 
State. 23 A.2d 706, 180 Md. 279, cer¬ 
tiorari denied Neal v. State of 
Maryland, 62 S.Ct. 1107, 316 U.S. 
680, 86 L.Ed. 1753—Romans v. 
State, 16 A.2d 642, 178 Md. 588, cer¬ 
tiorari denied Romans v. State of 
Maryland, 61 S.Ct 732, 312 U.S. 
695, 85 L.Ed. 1131—Callahan v. 
State, 162 A. 856, 163 Md. 298— 
Blager v. State, 161 A. 1, 162 Md. 
664. 

N.C.—State v. Grant, 103 S.E.2d 339, 
248 N.C. 341—State v. Vanhoy, 52 
S.E.2d 278, 230 N.C. 162. 

Tex.—Brunson v. State, Cr., 323 S.W. 
2d 597—Douglas v. State, Cr., 318 
SW.2d 643—Slaughter v. State, Cr., 
314 S.W.2d 92—Anderson v. State, 
310 S.W.2d 83, 165 Tex.Cr. 643— 
Palacio v. State, 299 S.W.2d 944, 
164 Tex.Cr. 400—Aaron v. State, 
296 S.W.2d 264, 163 Tex.O. 635, 
certiorari denied Aaron v. State of 
Texas, 79 S.Ct. 599, 359 U.S. 919, 3 
L.Ed.2d 581—Richardson v. State, 
294 S.W.2d 844, 163 Tex.Cr. 585— 
Lasker v. State, 290 S.W.2d 901, 
163 Tex.Cr. 237—French v. State, 
284 S.W.2d 359, 162 Tex.Cr. 48, 
certiorari denied 76 S.Ct. 1045, 351 
U.S. 988, 100 L.Ed, 1501—Ringo v. 
State, 275 S.W.2d 121, 161 Tex.Cr. 
93—Mason v. State, 272 S.W.2d 527, 
160 Tex.Cr. 501—Brown v. State, 
263 S.W.2d 261, 159 Tex.Cr. 306— 
Lujan v. State, 248 S.W.2d 477, 157 
Tex.Cr. 338—Soileau v. State, 244 
SW.2d 224, 156 Tex.Cr. 544—Tabb 
v. State, 229 S.W.2d 628, 154 Tex. 
Cr. 613—Baker v. State, 225 S.W.2d 
828, 154 Tex.Cr. 116—McCarthy v. 
State, 218 S.W.2d 190, 153 Tex.Cr. 
149—Northern v. State, 216 S.W. 
2d 192, 152 Tex.Cr. 569—Carrizales 
v. State, 215 S.W.2d 342, 152 Tex. 
Cr. 499—Ware v. State, 207 S.W.2d 
868, 151 Tex.Cr. 228—Dalton v. 
State, 202 S.W.2d 228, 150 Tex.Cr. 
305—Palm v. State, 195 S.W.2d 354, 
149 Tex.Cr. 456—Beeland v. State, 
193 S.W.2d 687, 149 Tex.Cr. 272— 
Merrick v. State, 167 S.W.2d 743, 
145 Tex.Cr. 300—Holt v. State, 160 
S.W.2d 957, 144 Tex.Cr. 88—Coth¬ 
ran v. State, 159 S.W.2d 875, 143 
Tex.Cr. 568—Wilson v. State, 158 
S.W.2d 799, 143 Tex.Cr. 442—Lee 
v. State, 143 S.W.2d 389, 140 Tex.Cr. 
155—Franks v. State, 138 S.W.2d 
109, 139 Tex.Cr. 42—Cothran v. 
State, 129 S.W.2d 300, 137 Tex.Cr. 
338—Linthicum v. State* 116 S.W. 
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ute excluding the evidence applies. 72 

Personal privilege. The right to object to an un¬ 
lawful search or to the introduction in evidence of 
the fruits thereof is personal to the one whose rights 


have been invaded, 72 - 5 and the statutes are inappli¬ 
cable where the search is of the person or property 
of a third person. 73 Accused has no standing to 
complain of the illegality of the arrest of a third 


2d 714, 134 Tex.Cr. 608—Scott v. 
State, 114 S.W.2d 565, 134 Tex.Cr. 
193—Gurganus v. State, 113 S.W.2d 
1237, 134 Tex.Cr. 34—Horrell v. 
State, 61 S.W.2d 108, 124 Tex.Cr. 
84—Bennett v. State, 55 S.W.2d 
847, 122 Tex.Cr. 381, followed in 
Smith v. State, 56 S.W.2d 849— 
Hammond v. State, 49 S.W.2d 779, 
121 Tex.Cr. 596—Archer v. State, 45 
S.W.2d 603, 119 Tex.Cr. 155—Mar¬ 
tin v. State, 45 S.W.2d 223, 119 
Tex.Cr. 275—Scoggin v. State, 38 
S.W.2d 592, 117 Tex.Cr. 294—Clark 
v. State, 35 S.W.2d 420, 117 Tex.Cr. 
153—Kerr v. State, 29 S.W.2d 364, 
115 Tex.Cr. 155—Nuben v. State, 
21 S.W.2d 1061, 113 Tex.Cr. 597- 
Spears v. State, 17 S.W.2d 809, 112 
Tex.Cr. 5 (Jo—Banks v. State, 14 
S.W.2d 282, 112 Tex.Cr. 122—Woo¬ 
ten v. State, 13 S.W.2d 87, 111 
Tex.Cr. 226—Lane v. State, 12 S. 
W.2d 1027, 111 Tex.Cr. 367—Mel¬ 
ton v. State, 10 S.W.2d 384, 110 
Tex.Cr. 439—Haynes v. State, 9 
S.W.2d 1043, 110 Tex.Cr. 553- 

Greenwood v. State, 9 S.W.2d 352, 
110 Tex.Cr. 478—Bevins v. State, 
7 S.W.2d 532, 110 Tex.Cr. 52—Car- 
rell v. State, 3 S.W.2d 435, 109 
Tex.Cr. 177—Hightower v. State, 2 
S.W.2d 263 (first case), 108 Tex. 
Cr. 602—Stratford v. State, 299 S. 
W. 418, 108 Tex.Cr. 255—Hodge v. 
State, 298 S.W. 573, 107 Tex.Cr. 
579—Peoples v. State, 296 S.W. 
536, 107 Tex.Cr. 261—Welch v. 

State, 294 S.W. 1110, 107 Tex.Cr. 
101—Purswell v. State, 294 S.W. 
1107, 107 Tex.Cr. 121—Rochelle v. 
State, 294 S.W. 860, 107 Tex.Cr. 
79—Moore v. State, 294 S.W. 550, 
107 Tex.Cr. 24—Reynolds v. State, 
293 S.W. 178, 106 Tex.Cr. 391— 
Sandoval v. State, 293 S.W. 168, 
106 Tex.Cr. 468. 

Search without warrant as incident to 
arrest see Searches and Seizures 
§ 67. 

Search of automobile 

Evidence on issue as to admissi¬ 
bility, in lottery prosecution, of evi¬ 
dence seized from automobile at time 
of arrest of accused, established that 
automobile had been in accused's im¬ 
mediate possession and control at 
time of arrest. 

Md.—Brown v. State, 113 A.2d 916, 
207 Md. 282. 

Search of, and removal from, bowels 

(1) Where officers observed accus¬ 
ed place object in his mouth and 
swallow it, and they believed object 
to be stolen rings, and officers ar¬ 
rested him and took him to hospital 
and by use of fluoroscope located 
rings In lower part of his bowels and 


by use of an enema caused him to 
eliminate the rings, evidence of re¬ 
covery of rings was admissible in 
prosecution for receiving and con¬ 
cealing stolen property. 

Tex.—Ash v. State, 141 S.W.2d 341, 
139 Tex.Cr. 420. 

(2) Such evidence was also admis¬ 
sible against companion of person 
swallowing rings. 

Tex.—Haynes v. State, 143 S.W.2d 
617, 140 Tex.Cr. 52. 

Rule prior to enactment of statutes 

(1) Prior to the enactment of the 
statutes rendering evidence illegally 
seized inadmissible, the rule that evi¬ 
dence obtained as an incident to a 
lawful arrest is competent was recog¬ 
nized. 

R.I.—State v. Chester, 129 A. 596, 46 

R. I. 485. 

Tex.—Hanks v. State, 269 S.W. 106, 
99 Tex.Cr. 218—Gurski v. State, 248 

S. W. 353, 93 Tex.Cr. 612—McNeil 
v. State, 247 S.W. 536. 93 Tex.Cr. 
259—Rippey v. State, 219 S.W. 463, 

86 Tex.Cr. 539. 

(2) Where accused, while under 
arrest, voluntarily made footprints 
for purpose of comparison with 
those at place of crime, evidence 
thereof was not incompetent because 
no warning was given. 

Tex.—Moore v. State, 226 S.W. 415, 

87 Tex.Cr. 569. 

(3) In a prosecution for murder, 
a letter written by accused to his 
brother, who testified for accused, 
advising him to be subpoenaed as a 
witness, and then, if he was sick, 
and could not be present, the case 
would be continued, was admissible 
as a declaration of accused concern¬ 
ing the case on trial to a witness, 
and the fact that it was obtained 
from the witness by the officers who 
arrested him did not affect its ad¬ 
missibility. 

Tex.—Blackmon v. State, 252 S.W. 
803, 95 Tex.Cr. 116. 

72. Md.—Le Faivre v. State, 118 A. 
2d 639, 208 Md. 52—Davids v. State, 
118 A.2d 636, 208 Md. 377—Gattus 
V. State, 105 A.2d 661, 204 Md. 589 
—DeAngelo v. State, 85 A.2d 468, 
199 Md. 48—Walker v. State, 73 A. 
2d 508, 195 Md. 412. 

Tex.—Giacona v. State, 298 S.W.2d 
587, 164 Tex.Cr. 325—Thomas v. 
State, 288 S.W.2d 791, 163 Tex.Cr. 
68—Harper v. State, 284 S.W.2d 
362, 162 Tex.Cr. 295—Palacio v. 
State, 283 S.W.2d 765, 162 Tex.Cr. 
194—Tarwater v. State, 267 S.W.2d 
410, 160 Tex.Cr. 59—Burton v. 

State, 215 S.W.2d 180, 152 Tex.Cr. 
444—Butler v. State, 208 S.W.2d 
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89, 151 Tex.Cr. 244—Timberlake v. 
State, 201 S.W.2d 647, 150 Tex.Cr. 
375—Terry v. State, 197 S.W.2d 
571, 149 Tex.Cr. 600—Vinson v. 
State, 137 S.W.2d 1048, 138 Tex.Cr. 
557—Cothran v. State, 129 S.W.2d 
300, 137 Tex.Cr. 338—Potter v. 
State, 128 S.W.2d 804, 137 Tex.Cr. 
160—Adams v. State, 128 S.W.2d 
41, 137 Tex.Cr. 43—Goss v. State, 
124 S.W.2d 381, 136 Tex.Cr. 166— 
Tarbrough v. State, 123 S.W.2d 356, 
136 Tex.Cr. 7—Gill v. State, 115 S. 
W.2d 923, 134 Tex.Cr. 363—Waltrip 
v. State, 114 S.W.2d 555, 134 Tex. 
Cr. 202—Gonzales v. State, 95 S.W. 
2d 972, 131 Tex.Cr. 15—Ramirez v. 
State, 58 S.W.2d 829, 123 Tex.Cr. 
254—Smith v. State, 58 S.W.2d 
107, 123 Tex.Cr. 142—Costello v. 
State, 36 S.W.2d 172, 117 Tex.Cr. 
163—Roberts v. State, 17 S.W.2d 42, 
112 Tex.Cr. 429—Nelson v. State, 
14 S.W.2d 847, 111 Tex.Cr. 425— 
Palk v. State, 293 S.W. 169, 106 
Tex.Cr. 472. 

723 Md.—Oden v. State, 159 A.2d 
867, 222 Md. 325. 

73. Md.—Oden v. State, supra—Mc¬ 
Guire v. State, 92 A.2d 582, 200 Md. 
601, certiorari denied McGuire v. 
State of Maryland, 73 S.Ct. 497, 344 
U.S. 928, 97 L.Ed. 714—Delnegro 
v. State, 81 A.2d 241, 198 Md. 80— 
Baum v. State, 161 A. 244, 163 Md. 
153. 

Tex.—Tunnell v. State, Cr., 327 S.W. 
2d 590—Henson v. State, 207 S.W. 
2d 386, 151 Tex.Cr. 297—Lee v. 
State, 185 S.W.2d 978, 148 Tex.Cr. 
220—Scobey v. State, 169 S.W.2d 
185, 145 Tex.Cr. 481—Pedigo v. 
State, 160 S.W.2d 963, 143 Tex.Cr. 
636—Moss v. State, 117 S.W.2d 428, 
135 Tex.Cr. 181—Thomason v. 
State, 81 S.W.2d 704, 128 Tex.Cr. 
490—Flower v. State, 18 S.W.2d 
659, 113 Tex.Cr. 69—Gonce v. 

State, 14 S.W.2d 845, 112 Tex.Cr. 
191—Laake v. State, 2 S.W.2d 227, 
108 Tex.Cr. 566—Dennis v. State, 

2 S.W.2d 223, 108 Tex.Cr. 672— 
Jenkins v. State, 299 S.W. 642, 108 
Tex.Cr. 184—Ramsey v. State, 299 
S.W. 411, 108 Tex.Cr. 182—Field v. 
State, 299 S.W. 258, 108 Tex.Cr. 
112—Hoover v. State, 298 S.W. 
438, 107 Tex.Cr. 600—Hudson v. 
State, 296 S.W. 673, 107 Tex.Cr. 
330—Craft v. State, 295 S.W. 617, 
107 Tex.Cr. 130—Stansberry v. 
State, 295 S.W. 604, 107 Tex.Cr. 54 
—Johnson v. State, 294 S.W. 555, 
106 Tex.Cr. 669—Johnson v. State, 
293 S.W. 173, 106 Tex.Cr. 482— 
McFarlan v. State, 292 S.W. 885, 
106 Tex.Cr. 384—Deaver v. State, 
281 S.W. 861, 103 Tex.Cr. 575. 
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person as an incident to which the search was 
made. 73 * 5 An owner of premises leased to another 
has such interest that he may object, in a prosecu¬ 
tion against him, to evidence produced by what he 
claims to be an unlawful search of his property. 73 - 10 

§ 657(5). - General Rule of Exclusion 

In some Jurisdictions, evidence procured by an illegal 
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search in contravention of constitutional or statutory 
provisions is incompetent against the accused. 

In some jurisdictions, evidence procured by an 
illegal search and seizure in contravention of con¬ 
stitutional or statutory provisions prohibiting unlaw¬ 
ful searches and seizures, is incompetent against 
accused in a criminal prosecution, 74 or at least evi¬ 
dence procured by such illegal search and seizure 


Consent of third person 

Evidence of liauor procured with¬ 
out search warrant in search under 
owner’s consent on land adjoining 
accused’s premises held admissible. 
Tex.—Self v. State, 296 S.W. 292, 107 
Tex.Cr. 148. 

Search of home of employer of ac¬ 
cused 

In prosecution of housekeeper for 
theft of coat, testimony touching re¬ 
sult of search of home of accused’s 
master, through which search coat 
was found, was not inadmissible be¬ 
cause it was not shown that search 
was made under warrant, where ac¬ 
cused's private room was not in¬ 
vaded. 

Tex.—Holmes v. State, 120 S.W.2d 
595, 136 Tex.Cr. 26, rehearing de¬ 
nied 123 S.W.2d 343, 136 Tex.Cr. 
26. 

Where accused claimed no interest 

in motor vehicle, implements and 
other things found therein on search 
were admissible in prosecution. 
Md.—Curreri v. State, 85 A.2d 454, 
199 Md. 54—Bevans v. State, 24 A. 
2d 792, 180 Md. 443. 

73.5 Tex.—Cook v. State, 290 S.W.2d 
513, 163 Tex.Cr. 239. 

73.10 Md.—Frantom v. State, 72 A. 

2d 744, 195 Md. 163. 

74 . Alaska.—U. S. v. Doumain, 7 
Alaska 31—U. S. v. Giovanetti, 6 
Alaska 454. 

Fla.—Weiner v. Kelly, 82 So.2d 155— 
Kraemer v. State, 60 So.2d 615— 
White v. State, 47 So.2d 863— 
State ex rel. Wilson v. Quigg, 17 So. 
2d 697, 154 Fla. 348—Mathis v. 
State, 15 So.2d 762, 153 Fla. 750— 
Kendall v. State, 157 So. 569, 117 
Fla. 271. 

Houston v. State, App., 113 So. 
2d 582—Alexander v. State, App., 
107 So.2d 261. 

Ill.—People v. Kalpak, 140 N.E.2d 
726, 10 I11.2d 411—City of Chicago 
v. Lord, 130 N.E.2d 504, 7 I11.2d 
379—People v. Perry, 116 N.E.2d 
360, 1 I11.2d 482—People v. Grod, 
53 N.E.2d 591, 385 Ill. 584—People 
v. Martin, 46 N.E.2d 997, 382 Ill. 
192—People v. Martens, 170 N.E. 
275, 338 Ill. 170. 

City of Chicago v. Lord, 122 N.E. 
2d 439, 3 Ill.App.2d 410, affirmed 
130 N.E.2d 504, 7 I11.2d 379—Peo¬ 
ple v. Pederson, 248 Ill.App. 462. 
Ind.—State v. Buxton, 148 N.E.2d 
547, 238 Ind. 93—Todd v. State, 122 


N.E.2d 343, 233 Ind. 594—Idol v. 
State, 119 N.E.2d 428, 233 Ind. 307 
—Dalton v. State, 105 N.E.2d 509, 
230 Ind. 626, 31 A.L.R. 1071—Rohlf- 
ing v. State, 102 N.E.2d 199, 230 
Ind. 236, rehearing denied 102 N.E. 
2d 763, 230 Ind. 236—Brown v. 
State, 99 N.E.2d 103, 229 Ind. 470— 
Dearing v. State, 79 N.E.2d 535, 
226 Ind. 273—Heyvert v. State, 194 
N.E. 324, 207 Ind. 654—Barrar v. 
State, 193 N.E. 94, 207 Ind. 706— 
Yokadanovich v. State, 185 N.E. 641, 
205 Ind. 34—Kranik v. State, 185 N. 
E. 514, 204 Ind. 661—Buraen v. 
State, 179 N.E. 716, 203 Ind. 237- 
Drake v. State, 165 N.E. 757, 201 
Ind. 235—Feast v. State, 164 N.E. 
314, 200 Ind. 457—Shepherd v. 

State, 164 N.E. 276, 200 Ind. 405— 
Becker v. State, 164 N.E. 27, 200 
Ind. 397—Speybroeck v. State, 155 
N.E. 817, 200 Ind. 69—Burnett v. 
State, 155 N.E. 209, 199 Ind. 49— 
Muleff v. State, 154 N.E. 670, 198 
Ind. 686—Evans v. State, 154 N.E. 
280, 198 Ind. 487—Boyd v. State, 
152 N.E. 278, 198 Ind. 55—Doncas¬ 
ter v. State, 151 N.E. 724, 197 Ind. 
635—Le Juste v. State, 150 N.E. 
791, 197 Ind. 327—Dumas v. State, 
150 N.E. 24, 197 Ind. 123—Batts v. 
State, 144 N.E. 23, 194 Ind. 609— 
Flum v. State, 141 N.E. 353, 193 
Ind. 585. 

Ky.—Benge v. Commonwealth, 321 
S.W.2d 247—Young v. Common¬ 
wealth, 313 S.W.2d 580—Ratliff v. 
Commonwealth, 302 S.W.2d 853— 
Pigg v. Commonwealth, 299 S.W.2d 
•796—Abner v. Commonwealth, 298 
S.W.2d 314—Johnson v. Common¬ 
wealth, 296 S.W.2d 210—Carroll v. 
Commonwealth, 294 S.W.2d 938— 
Ross v. Commonwealth, 275 S.W.2d 
424—Aired v. Commonwealth, 272 
SW.2d 44—Cruse v. Common¬ 
wealth, 243 S.W.2d 675—-Willough¬ 
by v. Commonwealth, 231 S.W.2d 
79, 313 Ky. 291—Adams v. Com¬ 
monwealth, 231 S.W.2d 55, 313 Ky. 
298—Commonwealth v. Lewis, 217 
S.W.2d 625, 309 Ky. 276—Small¬ 
wood v. Commonwealth, 204 S.W.2d 
945, 305 Ky. 520—Toncray v. Com¬ 
monwealth, 177 S.W.2d 376, 296 Ky. 
400—Stroud v. Commonwealth, 175 
S,W.2d 368, 295 Ky. 694—Settles v. 
Commonwealth, 171 S.W.2d 999, 294 
Ky. 403—Callebs v. Commonwealth, 
161 S.W.2d 929, 290 Ky. 528—Pat¬ 
ton v. Commonwealth, 116 S.W.2d 
311, 273 Ky. 258—Barton v. Com- 
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monwealth, 78 S.W.2d 3X0, 257 Ky. 
419—Marsh v. Commonwealth, 74 
S.W.2d 943, 255 Ky. 484—Vanhook 
v. Commonwealth, 56 S.W.2d 702, 
247 Ky. 81—Thornton v. Common¬ 
wealth, 53 S.W.2d 707, 245 Ky. 336 
—Eaves v. Commonwealth, 43 S.W. 
2d 528, 241 Ky. 140—Hudgeons v. 
Commonwealth, 38 S.W.2d 232, 238 
Ky. 470—Divine v. Commonwealth, 
33 S.W.2d 627, 236 Ky. 579—Miller 
v. Commonwealth, 32 S.W.2d 416, 
235 Ky. 825—Neal v. Common¬ 
wealth, 31 S.W.2d 390, 235 Ky. 335 
—Reed v. Commonwealth. 25 S.W. 
2d 77, 233 Ky. 184—Russell v. Com¬ 
monwealth, 23 S.W.2d 546, 232 Ky. 
353—Jones v. Commonwealth. 12 S. 
W.2d 280, 227 Ky. 157—Thomas v. 
Commonwealth, 10 S.W.2d 606, 226 
Ky. 101—Billings v. Common¬ 
wealth, 3 S.W.2d 770, 223 Ky. 381— 
Koehler v. Commonwealth, 1 S.W. 
2d 1072, 222 Ky. 670—White v. 
Commonwealth, 299 S.W. 168, 221 
Ky. 535—Derefleld v. Common¬ 
wealth, 298 S.W. 382, 221 Ky. 178— 
Mullins v. Commonwealth, 295 S.W. 
987, 220 Ky. 656—Fleming v. Com¬ 
monwealth, 289 S.W. 212, 217 Ky. 
169—Pezzerossi v. Commonwealth, 
282 S.W. 1097, 214 Ky. 240—Os¬ 
borne v. Commonwealth, 282 S.W. 
762, 214 Ky. 84—Stafford v. Com¬ 
monwealth, 278 S.W. 574, 212 Ky. 
229—Wilson v. Commonwealth, 
277 S.W. 1019, 211 Ky. 709— 

Wathen v. Commonwealth, 277 S. 
W. 839, 211 Ky. 586—Griffith v. 
Commonwealth, 272 S.W. 403, 209 
Ky. 143—Clark v. Commonwealth, 
265 S.W. 280, 204 Ky. 740—Scott 
v. Commonwealth, 265 S.W. 20, 204 
Ky. 625—Workman v. Common¬ 
wealth, 264 S.W. 1097, 204 Ky. 
544—Ingle v. Commonwealth, 264 
S.W. 1088, 204 Ky. 518—Simmons 
v. Commonwealth, 262 S.W. 972, 
203 Ky. 621—Neal v. Common¬ 
wealth, 262 S.W. 287, 203 Ky. 353 
—Banks v. Commonwealth, 261 S. 
W. 262, 202 Ky. 762—Caudill v. 
Commonwealth, 261 S.W. 253, 202 
Ky. 730—Abraham v. Common¬ 
wealth, 260 S.W. 18, 202 Ky. 491— 
Adkins v. Commonwealth, 259 S. 
W. 32, 202 Ky. 86—Miller v. Com¬ 
monwealth, 257 S.W. 3, 201 Ky. 
423—Commonwealth v. Dincler, 
255 S.W. 1042, 201 Ky. 129—Cotton 
v. Commonwealth, 254 S.W. 1061, 
200 Ky. 349—Le Rosen v. Com¬ 
monwealth, 254 S.W. 742, 200 Ky. 
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223—Veal v. Commonwealth, 251 
S.W. 648, 199 Ky. 634—Jordon v. 
Commonwealth, 250 S.W, 1004, 199 
Ky. 331—Walters v. Common¬ 
wealth, 250 S.W. 839, 199 Ky. 182 
—Mattingly v. Commonwealth, 250 
S.W. 105, 199 Ky. 30—Keith v. 
Commonwealth, 247 S.W. 42, 197 
Ky. 362—Carter v. Commonwealth, 
247 S.W. 3, 197 Ky. 400—Smith v. 
Commonwealth, 246 S.W. 449, 197 
Ky. 192—Commonwealth v. Mei- 
ner, 245 S.W. 890, 196 Ky. 840— 
Mabry v. Commonwealth, 245 S.W. 
129, 196 Ky. 626—Craft v. Com¬ 
monwealth, 244 S.W. 696, 196 Ky. 
277—Dukes v. Commonwealth, 244 
S.W. 74, 196 Ky. 60—Mills v. 
Commonwealth, 243 S.W. 1022, 195 
Ky. 813—Price v. Commonwealth, 
243 S.W. 927, 195 Ky. 711—Colley 
v. Commonwealth, 243 S.W. 913, 
195 Ky. 706—Brent v. Common¬ 
wealth, 240 SW. 45, 194 Ky. 504- 
Ash v. Commonwealth, 236 S.W. 
1032, 193 Ky. 452—Youman v. 

Commonwealth, 224 S.W. 860, 189 
Ky. 152, 13 A.L.R. 1303. 

Mich.—People v. Winterheld, 102 N. 
W.2d 201, 359 Mich. 467—People v. 
Zeigler, 100 N.W.2d 456, 358 Mich. 
355—Lebel v. Swincicki, 93 N.W.2d 
281, 354 Mich. 427—People v. Hilda- 
bridle, 92 N.W.2d 6, 353 Mich. 562 
—People v. Hagadorn, 237 N.W. 
526, 255 Mich. 121—People v. Sny¬ 
der, 222 N.W. 171, 245 Mich. 1— 
People v. Miller, 222 N.W. 151, 
245 Mich. 115—People v. Thomp¬ 
son, 192 N.W. 560, 221 Mich. 618- 
People v. Knopka, 190 NW. 731, 
220 Mich. 540—People v. Effelberg, 
190 N.W. 727, 220 Mich. 528—Peo¬ 
ple v. De La Mater, 182 N.W. 57, 
213 Mich. 167. 

Miss.—Spann v. State, 108 So.2d 887, 
235 Miss. 270—Harvey v. State, 98 
So.2d 764, 232 Miss. 294—Holder v. 
State, 93 So.2d 841, 230 Miss. 792— 
Joyce v. State, 87 So.2d 92, 227 
Miss. 854—Nobles v. State, 77 So.2d 
288, 222 Miss. 827—Burgess v. 

State, 65 So.2d 260, 217 Miss. 746— 
Jones v. State, 62 So.2d 334, 216 
Miss. 263—Acuna v. State, 54 So. 
2d 256—Harris v. State, 46 So.2d 
194, 209 Miss. 183—Haney v. State, 
43 So.2d 383—Turfltt v. State, 42 
So.2d 737—Boyd v. State, 40 So.2d 
303, 206 Miss. 573—Buxton v. State, 
39 So.2d 310, 205 Miss. 692—Gause 
v. State, 34 So.2d 729, 203 Miss. 377 
—Adams v. State, 30 So.2d 593, 202 
Miss. 68—Millwood v. State, 23 So. 
2d 496, 198 Miss. 485—Lewis v. 
State, 23 So.2d 401, 198 Miss. 767- 
Martin v. State, 2 So.2d 143, 190 
Miss. 898—Lancaster v. State, 195 
So. 320, 188 Miss. 374—Stephens v. 
State, 184 So. 327, 183 Miss. 829— 
Jones v. State, 177 So. 35, 180 Miss. 
210—Branch v. State, 157 So. 875, 
171 Miss. 301—Pulton v. City of 
Philadelphia, 148 So. 346, 168 Miss. 
30—Boyd v. State, 145 So. 618, 164 
Miss. 610—Smith v. State, 133 So. 


240, 160 Miss. 56—McSwain v. 
State, 130 So. 696, 158 Miss. 643— 
Barnard v. State, 124 So. 479, 155 
Miss. 390—Palmer v. City of Lum- 
berton, 122 So. 199, 153 Miss. 886— 
Duncan v. State, 119 So. 179, 152 
Miss. 209—King v. State, 118 So. 
413, 151 Miss. 5S0—Buckley v. 
State, 117 So. 115, 150 Miss. 808— 
Davis v. State, 114 So. 343, 148 
Miss, 237—Powell v. State, 111 So. 
738, 146 Miss. 677—Parkinson v. 
State, 110 So. 513, 145 Miss. 237— 
Duckworth v. Town of Taylors¬ 
ville, 107 So. 666, 142 Miss. 440- 
Brewer v. State, 107 So. 376, 142 
Miss. 100—Sanders v. State, 106 
So. 822, 141 Miss. 615—Taylor v. 
State, 102 So. 267, 137 Miss. 217 
—Nelson v. State, 102 So. 166, 137 
Miss. 170—Robinson v. State, 101 
So. 706, 136 Miss. 850—Vaughn v. 
State, 101 So. 439, 136 Miss. 314— 
Morton v. State, 101 So. 379, 136 
Miss. 284—Butler v. State, 101 
So. 193, 135 Miss. 885—Jordan v. 
State, 100 So. 384, 135 Miss. 785— 
McCarthy v. City of Gulfport, 99 
So. 501, 134 Miss. 632—Spears v. 
State, 99 So. 361—Falkner v. State, 
98 So. 691, 134 Miss. 253—Smith 
v. State, 98 So. 344, 133 Miss. 
730—Strangi v. State, 98 So. 340, 
134 Miss. 31—Owens v. State, 98 
So. 233, 133 Miss. 753—State v. 
Patterson, 95 So. 96, 130 Miss. 680 
—Taylor v. State, 93 So. 355, 129 
Miss. 815—Butler v. State, 93 So. 
3, 129 Miss. 778—Hill v. State, 92 
So. 578, 129 Miss. 445. 

Mo.—State v. Smith, 209 S.W.2d 138, 
357 Mo. 467— Corpus Juris Secun¬ 
dum cited in State v. Wilkerson, 
159 S.W.2d 794, 797, 349 Mo. 205- 
State v. McBride, 37 S.W.2d 423, 
327 Mo. 184, transferred, see App., 
32 S.W.2d 134—State v. Barrelli, 
296 S.W. 413, 317 Mo. 461—State v. 
Rebasti, 267 S.W. 858, 306 Mo. 473 
—State v. Owens, 259 S.W. 100, 302 
Mo. 348, 32 A.L.R. 383. 

State v. Stine, App., 65 S.W. 
2d 135—State v. Dunivan, 260 S. 
W. 415, 217 Mo.App. 548—State v.. 
De Clue, App., 267 S.W. 45—State 
v. Luna, App., 266 S.W. 755, trans¬ 
ferred, see Sup., 259 S.W. 797. 

Tenn.—Lindsey v. State, 231 S.W.2d 
380, 191 Tenn. 51—Carroll v. State, 
225 S.W.2d 532, 189 Tenn. 351— 
Allison v. State, 222 S.W.2d 366, 
189 Tenn. 67—Robertson v. State, 
198 S.W.2d 633, 184 Tenn. 277— 
Kelley v. State, 197 S.W.2d 545, 184 
Tenn. 143—Parker v. State, 150 S. 
W.2d 725, 177 Tenn. 380—Hughes 
v. State, 141 S.W.2d 477, 176 Tenn. 
330—Harvey v. State, 60 S.W.2d 
420, 166 Tenn. 227—Allen v. State, 
29 S.W.2d 247, 161 Tenn. 71—Har¬ 
low v. State, 20 S.W.2d 1045, 159 
Tenn. 537—Matlock v. State, 299 
S.W. 796, 155 Tenn. 624—Welch v. 
State, 289 S.W. 510, 154 Tenn. 60- 
State v. Bass, 281 S.W. 936, 153 
Tenn. 162—Tenpenny v. State, 270 
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S.W. 989, 161 Tenn. 669—Cravens 
v. State, 256 S.W. 431, 148 Tenn. 
517. 

Wash.—State v. Smith, 314 P.2d 1024, 
50 Wash.2d 408—State v. Cyr, 246 
P.2d 480, 40 Wash.2d 840—State v. 
Robbins, 224 P.2d 345, 37 Wash.2d 
431—State v. Miles, 190 P.2d 740, 
29 Wash.2d 921—City of Tacoma 
v. Houston, 177 P.2d 886, 27 Wash. 
2d 215—State v. McCollum, 136 P. 
2d 165, 17 Wash.2d 85, rehearing de¬ 
nied 141 P.2d 613, 17 Wash.2d 85- 
State v. Stilts, 42 P.2d 779, 181 
Wash. 305—State v. KInnear, 298 
P. 449, 162 Wash. 214, 74 A.L.R. 
1400—State v. Vennir, 291 P. 1098, 
159 Wash. 58—State v. Knudsen, 
280 P. 922, 154 Wash. 87, certiorari 
denied Knudsen v. State of Wash¬ 
ington, 50 S.Ct. 351, 281 TJ.S. 745, 
74 L.Ed, 1157. * 

W.Va.—State v. Calandros, 86 S.E. 
2d 242, 140 W.Va. 720—State v. 
Greer, 42 S.E.2d 719, 130 W.Va. 159 
—State v. Lacy, 190 S.E. 344, 118 
W.Va. 343—State v. Shahan, 140 
S.E. 533, 104 W.Va. 578—State v. 
Slat, 127 S.E. 191, 98 W.Va. 451- 
State v. Pridemore, 116 S.E. 756, 
93 W.Va. 417—State v. Wills, 114 
S.E. 261, 91 W.Va. 659, 24 A.L.R. 
1398—State v. Andrews, 114 S.E. 
257, 91 W.Va. 720. 

Wis.—State v. Koening, 79 N.W.2d 
810, 274 Wis. 266, rehearing denied 
80 N.W.2d 816, 274 Wis. 266—Bach 
v. State, 238 N.W. 816, 206 Wis. 
143—State v. Jaeger, 219 N.W. 281, 
196 Wis. 99. 

Wyo.—State v. Scott, 286 P. 390, 41 
Wyo. 438—State v. George, 231 P. 
683, 32 Wyo. 223—State v. Peter¬ 
son, 194 P. 342, 27 Wyo. 185, 13 
A.L.R. 1284. 

Admissibility of evidence of blood 
tests see supra §§ 645(1), 645(3). 
Federal rule see infra §§ 657(12)- 
657(18). 

Searches and seizures: 

Generally see Searches and Sei¬ 
zures § 1 et seq. 

Of intoxicating liquors see Intoxi¬ 
cating Liquors §§ 384-404. 

Judicial rule 

Inadmissibility of evidence obtain¬ 
ed by unlawful search does not arise 
from statutory prohibition but from 
judicial pronouncement. 

Tenn.—Kaufman v. State, 225 S.W.2d 
75, 189 Tenn. 315. 

In Oregon 

(1) Courts have never been con¬ 
fronted with a case which has square¬ 
ly demanded a decision to accept or 
reject the rule of exclusion propound¬ 
ed in text. 

Or.—State v. Hoover, 347 P.2d 69. 

(2) In a number of cases, however, 
it has been assumed, without decid¬ 
ing, that rule of text is law of state. 
Or.—State v. Olsen, 317 P.2d 938, 212 

Or. 191—State v. McDaniel, 231 P. 
965, 115 Or. 187, affirmed 237 P. 
373, 115 Or. 187—State v. Laundy, 
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will be held incompetent where timely objection is 
made, 75 which objection, as explained infra § 1060, 
must, in some jurisdictions, be made before trial by 


an application to suppress the evidence, and at least 
where the unlawful search and seizure is made by 
the state or its duly authorized agents. 76 If the 


204 P. 958, 103 Or. 443, rehearing 
denied 206 P. 290, 103 Or. 443. 

Basis of protection afforded 

Protection against an unreasonable 
search is based on invasion of priva¬ 
cy of individual rather than on self- 
incriminatory effect of evidence se¬ 
cured. 

Ill.—-People v. Mayo, 166 N.E.2d 440, 
19 I11.2d 136. 

Officer's claim that he entered ac¬ 
cused's car to obtain shelter and 
found whisky therein did not vali¬ 
date illegal search or render evi¬ 
dence competent. 

Ky.—Young v. Commonwealth, 20 S. 
W.2d 730, 230 Ky. 767. 

Physical examination of accused 
Competency of physician’s evi¬ 
dence as to whether accused had 
venereal disease, where accused was 
examined while confined in Jail, de¬ 
pended on accused’s having willing¬ 
ly submitted to examination and of¬ 
fered no protest or obstruction 
thereto, and the fact that officers 
were present during examination of 
accused was insufficient of itself to 
raise presumption of duress. 

Ky.—McManus v. Commonwealth, 94 
S.W.2d 609, 264 Ky. 240. 

Subsequent search on same warrant 

(1) Evidence discovered on subse¬ 
quent search of premises under same 
warrant was incompetent. 

Ind.—Tongut v. State, 151 N.E. 427, 
197 Ind. 539—McDaniel v. State, 
150 N.E, 50, 197 Ind. 179. 

Tenn.—McDonald v. State, 259 S.W.2d 
524, 195 Tenn. 282. 

(2) Search of premises, interrupt¬ 
ed by failure of flashlight, and con¬ 
tinued next morning, was not such 
separate search without warrant as 
would render evidence inadmissible. 
Mo.—State v. Hinthorn, 285 S.W. 990, 

315 Mo. 203. 

(3) One search did not exhaust 
’powers under search warrant, and 
mash taken from accused’s farm on 
second search, but before date war¬ 
rant was returnable, was admissible 
In evidence. 

'Wash.—State v. Ditmar, 232 P. 321, 

132 Wash. 601. 

(4) Where officers acting under 
search warrant did not abandon 
•search, but left one of their number 
secreted on premises of accused per¬ 
sons, and on return found alcohol, 
there was no error in overruling 
objection of the accused persons, at 
close of prosecution attorney’s open¬ 
ing statement to admission of alco- 
'hol in evidence. 

'Wash.—State v. Costello, 233 P. 307, 

133 Wash. 170. 


(5) Evidence of possession of In¬ 
toxicating liquor obtained by search 
under warrant used day previous 
was held inadmissible. 

W.Va.—State v. Moran, 138 S.E. 366, 
103 W.Va. 753. 

(6) Where search under search 
warrant had been completed, and ac¬ 
cused, convicted of possession of in¬ 
toxicating liquor, had paid fine, the 
search warrant was functus officio, 
and evidence obtained by a second 
search under the same warrant was 
not admissible In prosecution for sec¬ 
ond offense of possession of intoxicat¬ 
ing liquor. 

I Miss.—Riley v. State, 37 So.2d 768, 
i 204 Miss. 562. 

Exoeption. to general role 
Rule of text is an exception to the 
general rule, discussed supra 5 657 
(1), that evidence which is otherwise 
competent Is not rendered inadmissi¬ 
ble by reason of the means by which 
it was obtained. 

Ind.—Hunt v. State, 23 N.E.2d 681, 
216 Ind. 171. 

Contraband 

Fact that automobile had altered 
motor numbers and was, therefore, 
contraband, did not authorize admis¬ 
sion of evidence as to such altered 
numbers In prosecution for knowing¬ 
ly receiving stolen automobile, where 
evidence was discovered by unlawful 
search and seizure. 

Mo.—State v. Wilkerson, 159 S.W.2d 
794, 349 Mo. 205. 

75. Fla.—Davis v. State, 152 So. 6, 
113 Fla. 713—Cooper v. State, 143 
So. 217, 106 Fla. 254, followed in 
Nowling V. State, 143 So. 219, 106 
Fla. 2S3, Martin v. State, 143 So. 
219, 106 Fla. 262, Lassiter v. State, 
143 So. 219, 106 Fla. 259, Brad¬ 
shaw v. State, 148 So. 219, 106 
Fla. 259, Coulson v. State, 143 So. 
219, 106 Fla. 260, Lassiter v. State, 
143 So. 220, 106 Fla. 260, Sleigh v. 
State, 143 So. 220, 106 Fla. 260, 
Adkison v. State, 143 So. 220, 106 
Fla. 262 and Hogan v. Carlton, 150 
So. 604, 112 Fla. 442—Robertson v. 
State, 114 So. 534, 94 Fla. 770— 
Gildrie v. State, 113 So. 704, 94 
Fla. 134. 

III.—People v. Mayo, 166 N.E.2d 440, 
19 I11.2d 136—People v. Kalpak, 140 
N.E.2d 726, 10 I11.2d 411—People v. 
Valecek, 89 N.E.2d 368, 404 Ill. 461, 
certiorari denied 70 S.Ct. 616, 339 
U.S. 925, 94 L.Ed. 1347—People v. 
Grod, 53 N.E.2d 591, 385 Ill. 584- 
People v. Martin, 46 N.E.2d 997, 382 
Ill. 192—People v. Sovetsky, 175 N. 
E. 844, 343 Ill. 583—People v. Cas- 
tree, 143 N.E. 112, 311 Ill. 392, 32 
A.L.R. 357. 


Ind.—Hunt v. State, 23 N.E.2d 681, 
216 Ind. 171—Karlen v. State, 174 
N,E. 89, 204 Ind. 146—Wallace v. 
State, 157 N.E. 657, 199 Ind. 317, 
followed in Drybread v. State, 165 
N.E. 923, 88 Ind.App. 719, Turk v. 
State, 167 N.E. 919, 89 Ind.App. 
716, and Schenk v. State, 167 N.E. 
919, 89 Ind.App. 716. 

Ky.—Fairchild v. Commonwealth, 246 
S.W. 786, 197 Ky. 308. 

Mich.—People v. Heibel, 9 N.W.2d 
826, 305 Mich. 710—People v. Hal- 
veksz, 183 N.W. 752, 215 Mich. 136- 
People v. Marxhausen, 171 N.W. 
557, 204 Mich. 559, 3 A.L.R. 1505- 
People v. Trine, 129 N.W. 3, 164 
Mich, l—People v. Campbell, 125 
N.W. 42, 160 Mich. 108, 136 Am.S.R. 
417, 34 L.R.A..N.S., 58—Newberry 
v. Carpenter, 65 N.W. 530, 107 Mich. 
567. 61 Am.S.R. 346, 31 L.R.A. 163. 
Mo.—State v. Garrison, 305 S.W. 2d 
447—State v. O’Brien, 252 S.W.2d 
357, certiorari denied O’Brien v. 
State of Mo., 73 S.Ct. 790, 345 U.S. 
929 , 97 L.Ed. 1359—State v. Lee, 
233 S.W.2d 666, 361 Mo. 163—State 
v. Martin, 208 S.W.2d 203, 357 Mo. 
368—State v. Tunnell, 259 S.W. 128, 
302 Mo. 433—State v. Lock, 259 S. 
W. 116, 302 Mo. 400. 

Mont.—State v. Gardner, 240 P. 984, 
74 Mont. 377—State v. District 
Court of Fifth Judicial Dist. In 
and for Madison County, 227 P. 
576, 71 Mont 125—State v. Dis¬ 
trict Court of Fourth Judicial 
Dist in and for Missoula County, 
224 P. 866, 70 Mont. 202—State 
v. District Court of Fourth Judicial 
Dist in and for Missoula County, 
224 P. 862, 70 Mont. 191—State v. 
District Court of Sixteenth Judicial 
Dist. in and for Custer County, 198 
P. 362, 59 Mont. 600. 

Wash.—City of Tacoma v. Houston, 
177 P.2d 886, 27 Wash.2d 215—State 
v. Jarvey, 288 P. 923, 157 Wash. 
236—State v. Buckley, 258 P. 1030, 
145 Wash. 87—State v. Dersiy, 215 
P. 34, 121 Wash. 455—State v. 
Gibbons, 203 P. 390, 118 Wash. 
171. 

Wis—Hoyer v. State, 193 N.W. 89, 
180 Wis. 407, *27 A.L.R. 673. 

76. Ill.—People v. Touhy, 197 N.E. 
849, 361 Ill. 332—People v. Mont- 
gares, 168 N.E. 304, 336 III. 458- 
People v. Stokes, 165 N.E. 611, 334 
Ill. 200—People v. Billerbeck, 153 
N.E. 586, 323 Ill. 48—People v. 
Castree, 143 N.E. 112, 311 III. 392, 
32 A.L.R. 357—People v. Brocamp, 
138 N.E. 728, 307 Ill. 448. 

People v. Bishop, 225 IIl.App. 
610. 

Miss.—State v. Messer, 108 So. 145, 
142 Miss. 882. 
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search and seizure at its inception is illegal, the 
evidence is not rendered admissible by reason of the 
procurement of a valid search warrant during the 
progress of the search. 77 


In some jurisdictions evidence obtained under 
an illegal search is incompetent against accused 
where formerly such evidence was admissible, 7 ® 
and, as discussed supra § 657 (4), this result has 


Tenn.—Hampton v. State, 252 S.W. 
1007, 148 Tenn. 155—Hughes v. 
State, 238 S.W. 588, 145 Tenn. 544, 
20 A.L.R. 544. 

Wis.—State v. Warfield, 198 N.W. 
854, 184 Wis. 56. 

Taking* testimony of officer as true 

Testimony of officer procuring evi¬ 
dence will be taken as true for pur¬ 
pose of determining whether evi¬ 
dence was secured by unlawful 
search of person. 

Miss.—Burnside v. State, 110 So. 
121, 144 Miss. 405. 

77 . Mich.—People v. Alverson, 197 
N.W. 538, 226 Mich. 342. 

Okl.—Boyd v. State, Or., 290 P.2d 160 
—Thomas v. State, 220 P. 976, 25 
Okl.Cr. 409. 

Wash.—State v. Gibbons, 203 P. 390, 
118 Wash. 171. 

78. U.S.—Application of Woods, D. 
C.Cal., 154 F.Supp. 932, application 
denied In re Woods, 249 F.2d 614, 
certiorari denied Woods v. Heinze, 
78 S.Ct. 705, 356 U.S. 921, 2 L.EcL 
2d 716, stating California law. 

Cal.—Priestly v. Superior Court of 
City and County of San Francisco, 
330 F.2d 39, 50 C.2d 812—People v. 
Dixon, 296 P.2d 557, 46 C.2d 456- 
People v. Kitchens, 294 P.2d 17, 46 
C.2d 260—People v. Gale, 294 P.2d 
13, 46 C.2d 253—People v. Martin, 
290 P.2d 855, 45 C.2d 755—People v. 
Cahan, 282 P.2d 905, 44 C.2d 434. 

People v. Ransome, App., 4 Cal. 
Rptr. 347—People v. Macias, App., 
4 Cal.Rptr. 256—People v. Knox, 
App., 3 Cal.Rptr. 70—People v. Ma¬ 
lone, 343 P.2d 333, 173 C.A.2d 234— 
Gascon v. Superior Court In and 
For Los Angeles County, 337 P.2d 
201, 169 C.A.2d 356—People v. 

Howard, 334 P.2d 105, 166 C.A.2d 
638—People v. Carswell, 308 P.2d 
852, 149 C.A.2d 395—People v. Goo- 
do, 304 P.2d 776, 147 C.A.2d 7— 
People v. Molarius, 303 P.2d 350, 
146 C.A.2d 129—People v. Jager, 
303 P.2d 115, 145 C.A.2d 792—Peo¬ 
ple v. Wilson, 301 P.2d 974, 145 C. 
A.2d 1—People v. Jennings, 298 P. 
2d 56, 142 C.A.2d 160—People v. 
Thymiakas, 296 P.2d 4, 140 C.A.2d 
940—People v. Colonna, 295 P.2d 
490, 140 CA-2d 705—People v. 

Woods, 293 P.2d 901, 139 C.A.2d 
515, certiorari denied 77 S.Ct. 566, 
352 U.S. 1006, 1 L.Ed.2d 550. 

Del.—Lido Social Club v. State, 86 
A.2d 859, 7 Terry 852—Rickards 
v. State, 77 A.2d 199, 6 Terry 573. 
Idaho.—State v. Conner, 89 P.2d 197, 
59 Idaho 695—State v. Arregui, 254 
P. 788, 44 Idaho 43, 52 A.L.R. 463, 
overruling State v. Anderson, 174 
P. 124, 31 Idaho 514. 


Okl.—One 1948 Ford Tudor Auto. v. 
State ex rel. Field, 248 P.2d 593, 
207 Okl. 148. 

Murphy v. State, 345 P.2d 741, 

95 Okl.Cr. 335—Sikes v. State, Cr., 
323 P.2d 377—Hamel v. State, Cr., 
317 P.2d 285—Lee v. State, Cr., 297 
P.2d 572—Leason v. State, Cr., 286 
P.2d 288—Davis v. State, Cr., 280 
P.2d 749—McCormick v. State, Cr., 
277 P.2d 219—Simmons v. State, Cr., 
277 P.2d 196—Wilson v. State, Cr., 
272 P.2d 576—Garrett v. State, Cr., 
270 P.2d 1101—Branson v. State, 
Cr., 270 P.2d 362—Amos v. State, 
261 P.2d 626, 97 Okl.Cr. 211—Story 
v. State, 258 P.2d 706, 97 Okl.Cr. 
116—Bates v. State, 251 P.2d 810, 

96 Okl.Cr. 202—Taylor v. State, 

240 P.2d 803, 95 Okl.Cr. 98—Hum¬ 
phries v. State, 235 P.2d 975, 94 Okl. 
Cr. 319—Leach v. State, 235 P.2d 
968, 94 Okl.Cr. 334—Barnett v. 

State, 235 P.2d 555, 94 Okl.Cr. 293— 
James v. State, 234 P.2d 422, 94 
Okl.Cr. 259—Moulton v. State, 227 
P.2d 695, 93 Okl.Cr. 324—Holland v. 
State, 226 P.2d 448, 93 Okl.Cr. 180 
—Walker v. State, 222 P.2d 766, 92 
Okl.Cr. 247—Johnson v. State, 220 
P.2d 469, 92 Okl.Cr. 63—State v. 
Simpson, 219 P.2d 639, 91 Okl.Cr. 
418—Padgett v. State, 213 P.2d 
580, 90 Okl.Cr. 269—Edwards v. 
State, 177 P.2d 143, 83 Okl.Cr. 340 
—Jones v. State, 166 P.2d 443, 82 
Okl.Cr. 91—Weaver v. State, 154 P. 
2d 587, 79 Okl.Cr. 264—Herrion v. 
State, 150 P.2d 865, 79 Okl.Cr. 48 
—Crim v. State, 145 P.2d 444, 78 
Okl.Cr. 153—Wilkerson v. State, 134 
P.2d 998, 76 Okl.Cr. 152—Tipton v. 
State, 134 P.2d 154, 76 Okl.Cr. 77— 
Roedl v. State. 133 P.2d 558, 76 
Okl.Cr. 1—Smith v. State, 128 P.2d 
250, 75 Okl.Cr. 55—Patty v. State, 
125 P.2d 784, 74 Okl.Cr. 322—Bow¬ 
man v. State, 120 P.2d 373, 73 Okl. 
Cr. 248—Allgood v. State, 118 P.2d 
662, 73 Okl.Cr. 146—Eslick v. State, 
105 P.2d 554, 70 Okl.Cr. 196— 
Hoppes v. State, 105 P.2d 433, 70 
Okl.Cr. 179—Kuhn v. State, 104 P. 
2d 1010, 70 Okl.Cr. 119—Kutz v. 
State, 101 P.2d 268, 69 Okl.Cr. 210 
—Booth v. State, 94 P.2d 846, 67 
Okl.Cr. 413—Teargain v. State, 93 
P.2d 1104, 67 Okl.Cr. 262—Skelton 
v. State, 93 P.2d 543, 67 Okl.Cr. 215 
—Morris v. State, 92 P.2d 609, 66 
Okl.Cr. 384—Morris v. State, 92 P. 
2d 603, 66 Okl.Cr. 358—Linthicum 
v. State, 92 P.2d 381, 66 Okl.Cr. 
327—Harrington v. State, 91 P.2d 
787, 66 Okl.Cr. 310—Bohannon v. 
State, 90 P.2d 675, 66 Okl.Cr. 190 
—Gragg v. State, 90 P.2d 454, 66 
Okl.Cr. 163—O’Niel v. State, 88 P. I 
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2d 380, 65 Okl.Cr. 398—O’Neal v. 
State, 87 P.2d 1108, 65 Okl.Cr. 390 
—Ott v. State, 86 P.2d 341, 65 Okl. 
Cr. 317—Spikes v. State, 85 P.2d 
327, 65 Okl.Cr. 254—Powell v. State, 
84 P.2d 442, 65 Okl.Cr. 221—Bohan¬ 
non v. State, 83 P.2d 422, 65 Okl. 
Cr. 121—Bush v. State, 77 P.2d 
1184, 64 Okl.Cr. 161—Bowdry v. 
State, 77 P.2d 753, 64 Okl.Cr. 86- 
Young v. State, 74 P.2d 392, 
63 Okl.Cr. 196—Mason v. State, 73 
P.2d 468, 63 Okl.Cr. 153—Tucker v. 
State, 71 P.2d 1092. 62 Okl.Cr. 406 
—Mayberry v. State, 70 P.2d 1106, 
62 Okl.Cr. 183—Stouse v. State, 70 
P.2d 145, 62 Okl.Cr. 46—Scogin v. 
State, 68 P.2d 111, 61 Okl.Cr. 348 
—Leary v. State, 67 P.2d 972, 61 
Okl.Cr. 298—Banker v. State, 66 P. 
2d 955, 61 Okl.Cr. 169—Mason v. 
State, 64 P.2d 1238, 60 Okl.Cr. 392 
—Washington v. State, 64 P.2d 926, 

60 Okl.Cr. 316—Bowdry v. State, 

61 P.2d 31, 60 Okl.Cr. 46—Reininger 
v. State, 60 P.2d 629, 59 Okl.Cr. 406 
—Clanton v. State, 60 P.2d 415, 50 
Okl.Cr. 365—Seiver v. State, 60 P. 
2d 403, 59 Okl.Cr. 368—State v. 
Bayliff, 60 P.2d 402, 59 Okl.Cr. 381 
—Coburn v. State, 60 P.2d 399, 50 
Okl.Cr. 333—Lamb v. State, 60 P. 
2d 219, 59 Okl.Cr. 360—Borchers v. 
State, 56 P.2d 922, 59 Okl.Cr. 116 
—Bryson v. State, 56 P.2d 1198, 
59 Okl.Cr. 130—Mosier v. State, 56 
P.2d 908, 59 Okl.Cr. 106—Price v. 
State, 53 P.2d 591, 58 Okl.Cr. 356— 
Houchin v. State, 52 P.2d 1085, 58 
Okl.Cr. 329—Gatewood v. State, 46 
P.2d 962, 57 Okl.Cr. 200—Lucas v. 
State, 41 P.2d 131, 56 Okl.Cr. 413 
—Blackwell v. State, 22 P.2d 1041, 
54 Okl.Cr. 40—Collier v. State, 28 
P.2d 293, 54 Okl.Cr. 441—Wingo v. 
State, 20 P.2d 586, 54 Okl.Cr. 321— 
Evans v. State, 14 P.2d 691, 54 Okl. 
Cr. 83—Wright v. State, 5 P.2d 766, 

62 Okl.Cr. 393—Tidwell v. State, 3 
P.2d 454, 52 Okl.Cr. 148—Marple v. 
State, 1 P.2d 836, 51 Okl.Cr. 240— 
Caldwell v. State, 1 P.2d 415, 51 
Okl.Cr. 237—Combest v. State, 299 
P. 920, 51 Okl.Cr. 38—Murray v. 
State, 299 P. 506, 51 Okl.Cr. 44— 
Warma v. State, 297 P. 821, 50 Okl. 
Cr. 328—Juhl v. State, 296 P. 763, 
50 Okl.Cr. 139—White v. State, 296 
P. 530, 50 Okl.Cr. 122—Bowen v. 
State, 295 P. 623, 50 Okl.Cr. 36— 
Robinson v. State, 295 P. 396, 49 
Okl.Cr. 114—Jordan v. State, 294 P. 
209, 49 Okl.Cr. 315—Davis v. State, 
291 P. 158, 48 Okl.Cr. 292—Pruitt v. 
State, 289 P. 800, 48 Okl.Cr. 69— 
Reynolds v. State, 289 P. 782, 48 
Okl.Cr. 131—Spencer v. State, 287 
P. 1044, 47 Okl.Cr. 262—Sturns v. 
State, 287 P. 805, 46 Okl.Cr. 322— 
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been attained in other jurisdictions by express statu- I Property of accused, including private books and 
tory regulation. * I papers, illegally seized is incompetent against ac- 


Roberts v. State, 287 P. 793, 47 
Okl.Cr. 180—Murray v. State, 287 
P. 781, 47 Okl.Cr. 219—Woods v. 
State, 287 P. 769, 46 Okl.Cr. 288- 
Graves v. State, 283 P. 795, 45 Okl. 
Cr. 324—Ward v. State, 283 P. 589, 
45 Okl.Cr. 381—Sloan v. State, 282 
P. 898, 45 Okl.Cr. 228—Tucker v. 
State, 281 P. 818, 45 Okl.Cr. 68— 
Inselman v. State, 280 P. 628, 44 
Okl.Cr. 249—Noble v. State, 280 P. 
476, 44 Okl.Cr. 214—Terrell v. State, 
279 P. 365, 43 Okl.Cr. 388—Taylor 
v. State, 279 P. 361, 43 Okl.Cr. 365 
—Russ v. State, 277 P. 250, 43 Okl. 
Cr. 125—Strong v. State, 274 P. 
890, 42 Okl.Cr. 114—McDaniel v. 
State, 270 P. 1115, 41 Okl.Cr. 203— 
Turnage v. State, 267 P. 1038, 40 
Okl.Cr. 180—Myers v. State, 267 P. 
867, 40 Okl.Cr. 170—Hamilton v. 
State, 267 P. 684, 40 Okl.Cr. 154— 
Garrett v. State, 267 P. 683, 40 
Okl.Cr. 195—Madden v. State, 267 
P. 286, 40 Okl.Cr. 119—Dunn v. 
State, 267 P. 279, 40 Okl.Cr. 76— 
McCauley v. State, 265 P. 654, 39 
Okl.Cr. 387—Sherwood v. State, 265 
P. 148, 39 Okl.Cr. 329—Herron v. 
State, 265 P. 147, 39 Okl.Cr. 346— 
Bornheim v. State, 264 P. 921, 39 
Okl.Cr. 224—Lewis v. State, 264 P. 
840, 39 Okl.Cr. 227—Murray v. 

State, 264 P. 215, 39 Okl.Cr. 232— 
Cerday v. State, 263 P. 1110, 39 Okl. 
Cr. 153—Phillips v. State, 262 P. 
1079, 39 Okl.Cr. 36—Ford v. State, 
262 P. 504, 38 Okl.Cr. 375—Shaw 
v. State, 261 P. 977, 38 Okl.Cr. 373 
—Hays v. State, 261 P. 232, 38 
Okl.Cr. 331—Hill v. State, 260 P. 
1071, 38 Okl.Cr. 317—Oliver v. 

State, 260 P. 1071, 38 Okl.Cr. 265 
—Huffman v. State, 260 P. 782, 38 
Okl.Cr. 307—Thomas v. State, 260 
P. 515, 38 Okl.Cr. 284—Myers v. 
State, 260 P. 515, 38 Okl.Cr. 287— 
Maupin v. State, 260 P. 92, 38 Okl. 
Or. 241—Jones v. State, 260 P. 89, 
■38 Okl.Cr. 251—Brinsfield v. State, 
259 P. 875, 38 Okl.Cr. 189—Alford 
v. State, 259 P. 670, 38 Okl.Cr. 187 
—Birdwell v. State, 259 P. 152, 37 
Okl.Cr. 410—Hood v. State, 258 P. 
1064, 37 Okl.Cr. 419—Buxton v. 
State, 258 P. 814, 37 Okl.Cr. 402 
—Dean v. State, 258 P. 812, 37 Okl. 
Or. 396—Glass v. State, 258 P. 286, 
37 Okl.Cr. 303—Wells v. State, 258 
P. 285, 37 Okl.Cr. 305—Russell v. 
State, 256 P. 758, 37 Okl.Cr. 71- 
Brown v. State, 255 P. 587, 36 Okl. 
Or. 434—Akin v. State, 254 P. 505, 
•36 Okl.Cr. 354—Hallmark v. State, 
253 P. 513, 360 Okl.Cr. 236—Mc- 
Adoo v. State, 253 P. 307, 36 Okl. 
Or. 198—Berno v. State, 252 P. 
1111, 36 Okl.Cr. 164—Dupree v. 

State, 252 P. 857, 36 Okl.Cr. 142— 
Shockley v. State, 251 P. 514, 35 
Okl.Cr. 437—Estes v. State, 250 P. 
$09, 35 Okl.Cr. 335—Relf v. State, 


250 P. 141, 35 Okl.Cr. 234—Beaty v. 
State, 249 P. 973, 35 Okl.Cr. 217— 
Parker v. State, 249 P. 432, 35 Okl. 
Cr. 196—Hancock v. State, 248 P. 
1115, 35 Okl.Cr. 96—Langham v. 
State, 248 P. 349, 35 Okl.Cr. 57- 
Williams v. State, 246 P. 895, 34 
Okl.Cr. 359—McClary v. State, 246 
P. 891, 34 Okl.Cr. 403—Franklin v. 
State, 246 P. 8S9, 34 Okl.Cr. 26S 
—Britton v. State, 246 P. 666, 34 
Okl.Cr. 391—Bassett v. State, 246 
P. 654, 34 Okl.Cr. 370—Hall v. 
State, 246 P. 642, 34 Okl.Cr. 334— 
Sadler v. State, 246 P. 494, 34 Okl. 
Cr. 267—Gardner v. State, 245 P. 
911, 34 Okl.Cr. 183—Ford v. State, 
245 P. 909, first case, 34 Okl.Cr. 
185—Shanks v. State, 245 P. 907, 
34 Okl.Cr. 177—Fines v. State, 245 
P. 66, 34 Okl.Cr. 153—Searcy v. 
State, 244 P. 203, 33 Okl.Cr. 421— 
Wingfield v. State, 244 P. 53, 33 
Okl.Cr. 342—Smith v. State, 244 P. 
52, 33 Okl.Cr. 344—Drake v. State, 
242 P. 286, 33 Okl.Cr. 42—Drake v. 
State, 242 P. 284, 33 Okl.Cr. 156— 
Daniels v. State, 241 P. 836, 32 Okl. 
Cr. 426—Lewis v. State, 241 P. 835, 
32 Okl.Cr. 431—Cummings v. State, 
240 P. 1078, 32 Okl.Cr. 274—Wiese 
v. State, 240 P. 1075, 32 Okl.Cr. 
203—Kinney v. State, 240 P. 325, 
32 Okl.Cr. 115—Best v. State, 240 P. 
159, 32 Okl.Cr. 89—Thomas v. State, 
240 P. 133, 32 Okl.Cr. 57—Combest 
v. State, 239 P. 936, 32 Okl.Cr. 
47—Walker v. State, 239 P. 191, 
31 Okl.Cr. 326—Carignano v. State, 
238 P. 507, 31 Okl.Cr. 228—Helm 
v. State, 238 P. 500, 31 Okl.Cr. 275 
—Kinney v. State, 237 P. 626, 31 
Okl.Cr. 176—Graham v. State, 237 
P. 462, 31 Okl.Cr. 125—McClure v. 
State, 237 P. 145, 31 Okl.Cr. 60— 
Logan v. State, 236 P. 920, 31 Okl. 
Cr. 46—Cosby v. State, 236 P. 906, 
30 Okl.Cr. 405—Simpson v. State, 
236 P. 55, 30 Okl.Cr. 344—Miles v. 
State, 235 P- 1116, 30 Okl.Cr. 254 
—Carroll v. State, 235 P. 935, 30 
Okl.Cr. 301—Killian v. State, 235 P. 
625, 30 Okl.Cr. 201—Kirk v. State, 
235 P. 624, 30 Okl.Cr. 198—Miles 
v. State, 235 P. 260, 30 Okl.Cr. 54 
—Williams v. State, 234 P. 781, 30 
Okl.Cr. 39—Crump v. State, 231 P. 
901, 29 Okl.Cr. 7, reversing 228 P. 
1118, 28 Okl.Cr. 116—Baker v. State, 
231 P. 320, 28 Okl.Cr. 408—Com- 
mitti v. State, 231 P. 316, 28 Okl 
Cr. 380—Foster v. State, 226 P. 602, 
27 Okl.Cr. 270—Thomas v. State, 
226 P. 600, 27 Okl.Cr. 264—Klein v. 
State, 223 P. 201, 26 Okl.Cr. 173— 
Russell v. State, 221 P. 113, 25 Okl. 
Cr. 423—Dyer v. State, 220 P. 69, 
25 Okl.Cr. 328—Foley v. State, 219 
P. 179, 25 Okl.Cr. 112—Foster v. 
State, 218 P. 898, 25 Okl.Cr. 36— 
Allen v. State, 218 P. 896, 25 Okl. 
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Cr. 31—Gore v. State, 218 P. 545, 
24 Okl.Cr. 394. 

Judicially declared rule of evidence 

Rule excluding evidence secured 
by unconstitutional search and sei¬ 
zure is merely a judicially declared 
rule of evidence. 

Cal.—People v. Cahan, 287 P.2d 6, 
135 C.A.2d 287. 

Basis for rule is not due process, 
but court’s regard for its own dig¬ 
nity as an agency of justice and 
custodian of liberty. 

Cal.—People v. Benford, 345 P.2d 
928. 

Derivatives 

Where the bounds of a reasonable 
search have been exceeded, neither 
the evidence wrongfully seized, nor 
any of its derivatives may be used 
against an accused. 

Cal.—People v. Mills, 306 P.2d 1005, 
148 C.A.2d 392, certiorari denied 
Mills v. People of State of Califor¬ 
nia, 78 S.Ct. 55, 355 U.S. 841, 2 L. 
Ed.2d 46, rehearing denied 78 S.Ct. 
147, 355 U.S. 886, 2 L.Ed.2d 116. 
Installation, of microphone and clan¬ 
destine eavesdropping 
Cal.—People v. Tarantino, 290 P.2d 
505, 45 C.2d 590. 

Admissibility not affected by admis¬ 
sion of accused 

Where admission that drug found 
was hers and that she used It was a 
by-product of unlawful search. 

Cal.—Hernandez v. Superior Court, In 
and For Los Angeles County, 299 
P.2d 678, 143 C.A.2d 20. 

Search of property subject to for¬ 
feiture 

In proceeding for forfeiture of an 
automobile for its illegal use in 
transporting liquor, evidence obtain¬ 
ed in a search of the automobile with¬ 
out warrant Is not admissible. 

Okl.—Dade v. State, 112 P.2d 1102, 
188 Okl. 677. 

In Hawaii 

(1) There is authority indicating 
adherence to rule of text 

Hawaii.—Territory v. Kataoka, 28 
Hawaii 173. 

(2) In an earlier case it was said 
that even if a search was unauthor¬ 
ized, that would not of Itself ren¬ 
der the evidence obtained thereby in¬ 
admissible. 

Hawaii.—Territory v. Sing Kee, 14 
Hawaii 586. 

Ia South Dakota 

(1) Early cases followed rule that 
relevant evidence was not rendered 
inadmissible by reason of fact it may 
have been illegally procured. 

S.D.—State v. Newharth, 209 N.W. 
542, 50 S.D. 272—State v. Kleffer, 
196 N.W. 967, 47 S.D. 180—City of 
Sioux Falls v. Walser, 187 N.W. 
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cused, 70 although, it has been held, the property is 
contraband; 80 but if the property seized illegally is 
stolen property it is admissible, 81 although the con¬ 
trary has been held. 82 

The essence of the constitutional provision for¬ 


bidding the acquisition of evidence in a certain way 
is that not merely evidence so acquired shall not be 
used before the court, but that it shall not be used at 
all. 82 * 5 Testimony based on information acquired 
during an illegal search, or secondary evidence of 
documents unlawfully seized, is inadmissible 83 


821, 45 S.D. 417—State v. Madison, 
122 N.W. 647, 23 S.D. 584. 

(2) Subsequently court adopted 
rule that evidence obtained by an 
unlawful search and seizure was in¬ 
admissible. 

S.D.—State v. McClendon, 266 N.W. 
672, 64 S.D. 320—State v. Jackson, 
250 NW. 55, 61 S.D. 409—State v. 
Gooder, 234 N.W. 610, 57 S.D. 619, 
followed in State v. Tanner, 235 
N.W. 502, two cases, 58 S.D. 146. 

(3) In 1935 that rule was legisla¬ 
tively abrogated in those cases where 
the evidence involved was procured 
under color of a search warrant, and 
evidence so procured is admissible. 
S.D.—State v. Lane, 82 N.W.2d 286, 

76 S.D. 544. 

(4) Exclusionary rule is still in ef¬ 
fect when questioned evidence is il¬ 
legally procured without color or au¬ 
thority of a search warrant. 

S.D.—State v. Poppenga, 83 N.W.2d 
518, 76 S.D. 592—State v. Lane, 82 
N.W.2d 286, 76 S.D. 544. 

79. Alaska.—U. S. v. Pappadementro, 
6 Alaska 769—U. S. v. Johnstone, 
6 Alaska 323. 

Fla.—Thurman v. State, 156 So. 484, 
116 Fla. 426—Solomon v. State, 156 
So. 401, 115 Fla. 310—Camagio v. 
State, 143 So. 164, 106 Fla. 222. 
Ill.—People v. Grod, 53 N.E.2d 591, 
385 Ill. 584—People v. Martin, 46 
N.E.2d 997, 382 Ill. 192—People v, 
Bain, 195 N.E. 42, 359 Ill. 455^ 
People v. Poncher, 192 N.E. 732, 
358 III. 73—People v. Scaramuzzo, 
185 N.E. 578, 352 Ill. 248—People 
v. Sovetsky, 175 N.E. 844, 343 Ill. 
583—People v. McGurn, 173 N.E. 
754, 341 Ill. 632—People v. Fetsko, 
163 N.E. 359, 332 Ill. 110—People 
v. Wiedeman, 154 N.E. 432, 324 Ill. 
66—People v. Ellas, 147 N.E. 472, 
316 Ill. 376—People v. Prall, 145 N. 
E. 610, 314 Ill. 518. 

People v. Foster, 250 Ill.App. 520 
—Hirschfleld v. People, 241 Ill.App. 
439—People v. Cade, 235 Ill.App. 
587—People v. Bishop, 225 Ill.App. 
610. 

Ind.—State v, Buxton, 148 N.E.2d 
547, 238 Ind. 93—Dalton v. State, 
105 N.E.2d 509, 230 Ind. 626, 31 
A.L.R.2d 1011—Rohlflng v. State, 
102 N.E.2d 199, 230 Ind. 236, re¬ 
hearing denied 102 N.E.2d 763. 230 
Ind. 236—Brown v. State, 99 N.E.2d 
103, 229 Ind. 470—State v. Noza- 
nich, 192 N.E. 431, 207 Ind. 264— 
Mata v. State, 179 N.E. 916, 203 
Ind. 291—Smith v. State, 177 N.E. 
898, 202 Ind. 684—Conner v. State, 


167 N.E. 545, 200 Ind. 256—Eiler 
v. State, 149 N.E. 62, 196 Ind. 562- 
State v. Phipps, 143 N.E. 287, 194 
Ind. 459—Flum v. State, 141 N.E. 
353, 193 Ind. 585—Callendar v. 

State, 138 N.E. 817, 193 Ind. 91. 
Ky.— Man ning v. Commonwealth, 328 
S.W.2d 421—Williams v. Common¬ 
wealth, 261 S.W.2d 416—Neal v. 
Commonwealth, 31 SW.2d 390, 235 
Ky. 335—Vinson v. Commonwealth, 
293 S.W. 984, 219 Ky. 482—Yar¬ 
brough v. Commonwealth, 292 S. 
W. 806, 219 Ky. 319—Addington v. 
Commonwealth, 266 S.W. 250, 205 
Ky. 580—Simmons v. Common¬ 
wealth, 262 S.W. 972, 203 Ky. 621— 
Childers v. Commonwealth, 250 S. 
W. 106, 198 Ky. 848—Taylor v. 
Commonwealth, 246 S.W. 814, 197 
Ky. 289—Adams v. Commonwealth, 
246 S.W. 788, 197 Ky. 235. 

Mich.—People v. Bissonette, 42 N. 
W.2d 113, 327 Mich. 349—People v. 
Roache, 211 N.W. 742, 237 Mich. 
215—People v. Mitroff, 204 N.W. 
726, 231 Mich. 661—People v. Pre- 
uss, 195 N.W. 684, 225 Mich. 115- 
People v. Conway, 195 N.W. 679, 
225 Mich. 152—People v. Dorring- 
ton, 191 N.W. 831, 221 Mich. 571- 
People v. Margolis, 190 N.W. 306, 
220 Mich. 431—People v. Case, 190 
N.W. 289, 220 Mich. 379, 27 A.L.R. 
686—People v. Mayhew, 182 N.W. 
676, 214 Mich. 153. 

Miss.—Thompson v. State, 56 So.2d 
808, 213 Miss. 325—Davis v. City of 
Columbus, 54 So.2d 275, 212 Miss. 
181—Comby v. State, 106 So. 827, 
141 Miss. 561—Fatimo v. State, 98 
So. 537, 134 Miss. 175—Butler v. 
State, 93 So. 3, 129 Miss. 778. 

Mo.—State v. Wilkerson, 159 S.W.2d 
794, 349 Mo. 205—State v. Wright, 
77 S.W.2d 459, 336 Mo. 135—State 
v. Richards, 67 S.W.2d 58, 334 Mo. 
485—State v. McAnnally, 259 S.W. 
1042—State v. Lock, 259 S.W. 116, 
302 Mo. 400—State v. Owens, 259 
S.W. 100, 302 Mo. 348, 32 A.L.R. 
383—State v. Hyde, 248 S.W. 920, 
297 Mo. 213—State v. Pierce, 269 
S.W. 406. 

Mont.—State v. District Court of 
Fifth Judicial Dist., in and for 
Madison County, 227 P. 576, 71 

Mont. 125—State v. District Court 
of Fourth Judicial Dist. in and for 
Missoula County, 224 P. 866, 70 

Mont. 202—State v. District Court 
of Fourth Judicial Dist. in and for 

Missoula County, 224 P. 862, 70 

Mont. 191—State v. District Court 
of Sixteenth Judicial Dist.' in and 
for Custer County, 198 P. 362, 59 
Mont. 600. 

Okl.—James v. State, 234 P.2d 422, 
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94 Okl.Cr. 239—O’Hara v. State, 
231 P.2d 705, 94 Okl.Cr. 142—Moul¬ 
ton v. State, 227 P.2d 695, 93 Okl. 
Cr. 324. 

Tenn.—Lucarini v. State, 19 S.W.2d 
239, 159 Tenn. 373. 

Wash.—State v. Miles, 190 P.2d 740, 
29 Wash.2d 921—State ex rel. Fong 
v. Superior Court of State, 188 P. 
2d 125, 29 Wash.2d 601, certiorari 
denied Fong v. Superior Court of 
State of Washington for King 
County, 69 S.Ct. 1525, 337 U.S. 956, 
93 L.Ed. 1755—State v. Gunkel, 63 
P.2d 376, 188 Wash. 528—State v. 
Raum, 21 P.2d 291, 172 Wash. 680 
—State v. Ethridge, 238 P. 19, 135 
Wash. 500—State v. Gibbons, 203 P. 
390, 118 Wash. 171. 

W.Va.—State v. Greer, 42 S.E.2d 719, 
130 W.Va. 159—State v. Hines, 130 
S.E. 669, 100 W.Va. 505—State v. 
Joseph, 130 S.E. 451, 100 W.Va. 213 
—State v. Pridemore, 116 S.E. 756, 
93 W.Va. 417—State v. Wills, 114 
S.E. 261, 91 W.Va. 659, 24 A.L.R. 
1398—State v. Andrews, 114 S.E. 
257, 91 W.Va. 720. 

Wis.—Mularkey v. State, 220 N.W. 
234, 196 Wis. 400—State v. Krieg- 
baum, 215 N.W. 896, 194 Wis. 229 
—Davis v. State, 203 N.W. 760, 187 
Wis. 115—Vejih v. State, 200 N.W. 
659, 185 Wis. 21—State v. Warfield, 
198 N.W. 854, 184 Wis. 56—Hoyer 
v. State, 193 N.W. 89, 180 Wis. 
407, 27 A.L.R. 673. 

Wyo.—Tobin v. State, 255 P. 788, 36 
Wyo. 368—State v. George, 231 P. 
683, 32 Wyo. 223—State v. Peter¬ 
son, 194 P. 342, 27 Wyo. 185, 13 
A.L.R. 1284. 

80. Ill.—People v. Mayo, 166 N.E.2d 
440, 19 I11.2d 136. 

Mo.—State v. Owens, 259 S.W. 100, 
302 Mo. 348, 32 A.L.R. 383. 

Wyo.—State v. Scott, 286 P. 390, 41 
Wyo. 438. 

81. Or.—State v. Goldstein, 224 P. 
1087, 111 Or. 221. 

82. Wis.—Vejih v. State, 200 N.W. 
659, 185 Wis. 21. 

82.5 Mo.—State v. Wilkerson, 159 S. 

W.2d 794, 394 Mo. 205. 

Okl.—Simmons v. State, Cr., 277 P. 
2d 196. 

83. Ill.—People v. Martin, 46 N.E.2d 
997, 382 Ill. 192. 

Ind.—Smith v. State, 177 N.E. 898, 
202 Ind. 684—Shepherd v. State, 

164 N.E. 276, 200 Ind. 405—Wallace 
v. State, 157 N.E. 657, 199 Ind. 
317, followed in Drybread v. State, 

165 N.E. 923, 88 Ind.App. 719, Turk 
v. State, 167 N.E. 919, 89 Ind.App. 
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An unlawful search does not affect the validity of of a statute expressly rendering it inadmissible; 85 
a conviction where all evidence obtained by the and a statute which attempts to render the evidence 
search was excluded from the jury’s considera- competent is null and void. 85 The evidence thus 
tion. 83 - 5 obtained is incompetent against accused in prose- 

The introduction of such evidence is precluded by cutions for misdemeanors as well as for felonies.* 7 
the constitutional guaranty against self-incrimina- Evidence not resulting from illegal search and 
tion as well as by the provision guaranteeing im- seizure. Where the evidence is not procured as a 
munity from unlawful searches and seizures. 84 result of an illegal search and seizure, and otherwise 
These constitutional prohibitions are self-executing is competent and unobjectionable, it may be ad- 
so that the evidence is incompetent without the aid mitted 88 and the fact that the search disclosed evi- 


716, and Schenk v. State, 167 N.E. 
919, 89 Ind.App. 716. 

Ky.—Commonwealth v. Dincler, 255 
S.W. 1042, 201 Ky. 129—Veal v. 
Commonwealth, 251 S.W. 648, 199 
Ky. 684—Jordon v. Commonwealth, 
250 S.W. 1004, 199 Ky. 331—Mat¬ 
tingly v. Commonwealth, 247 S.W. 
938, 197 Ky. 583. 

Miss.—Bates v. State, 109 So. 730, 
143 Miss. 772—Canteberry v. State, 
107 So. 672, 142 Miss. 462—Tucker 
v. State, 90 So. 845, 128 Miss. 211, 
24 A.L.R. 1377. 

Mo.—State v. Park, 16 S.W.2d 30, 322 
Mo. 69. 

State v. Pierce, App., 269 S.W. 
406. 

Okl.—Simmons v. State, Cr., 277 P.2d 
196. 

Or.—State v. McDaniel, 231 P. 965, 
115 Or. 187, affirmed 237 P. 373, 115 
Or. 187. 

Admitting photo static copy of 
pawnshop receipt, where original was 
obtained through unlawful search 
and seizure of one defendant's apart¬ 
ment, was held error. 

Ill.—People v. Rooney, 190 N.E. 85, 
355 Ill. 613. 

Information, not based on search 
In prosecution for receiving sto¬ 
len property knowing it to have been 
stolen, where accused obtained order 
suppressing evidence obtained in 
search and admitted on direct exami¬ 
nation that he received property, 
questions by state’s attorney as to 
where property was kept, indicating 
that attorney had such information, 
but which were not shown to be 
based on information obtained in 
search and it was possible to have 
obtained information elsewhere, 
without showing that questions were 
based on information obtained on 
search, did not violate order of sup¬ 
pression and sustaining objection of 
accused on that ground was error. 
S.D.—State v. Eidy, 274 N.W. 874, 65 
S.D. 467. 

Oral testimony of facts gathered 

(1) Oral testimony of facts gath¬ 
ered during unlawful search is inad¬ 
missible. 

Mo.—State v. Hunt, 280 S.W.2d 37— 
State v. Wilkerson, 159 S.W.2d 794, 
349 Mo. 205. 


(2) “Everything of an inanimate 
or insensate nature seen, or of which 
knowledge is acquired by or through 
the use of any of the five senses by 
the officers or those cooperating with 

! them, during the course of an illegal 
search. Is barred from being received 
in evidence.” 

Miss.—Quan v. State, 188 So. 568, 
569, 185 Miss. 513. 

Mo.—State v. Hunt, 280 S.W.2d 37, 
40. 

(3) If articles unlawfully seized 
cannot be used In evidence, witness¬ 
es observing them in custody of offi¬ 
cers cannot testify as to description 
and identity of such articles. 

Mo.—State v. Harre, 280 S.W.2d 41, 

certiorari denied 77 S.Ct. 675, 353 
U.S. 915, 1 L.Ed.2d 669—State v. 
Hunt, 280 S.W.2d 37. 

Photostats of illegally seized doc- 
uments are inadmissible. 

Cal.—People v. Berger, 282 P.2d 509, 
44 C.2d 459. 

83.5 Tenn.—Humphrey v. State, 215 
S.W.2d 791. 187 Tenn. 377. 

84. Ill.—People v. Grod, 53 N.E.2d 
591, 385 Ill. 584—People v. Bro- 
camp, 138 N.E. 728, 307 Ill. 448. 

Ind.—Callender v. State, 136 N.E. 10, 
modified on other grounds 138 N.E. 
817, 193 Ind. 91. 

Ky.—Walters v. Commonwealth, 250 
S.W. 839, 199 Ky. 182. 

Miss.—Adams v. State, 30 So.2d 593, 
202 Miss. 68—Fulton v. City of 
Philadelphia, 148 So. 346, 168 Miss. 
30—Cofer v. State, 118 So. 613, 
152 Miss. 761—Gardner v. State, 
105 So. 475, 141 Miss. 192—Orick 
v. State, 105 So. 465, 140 Miss. 184, 
41 A.L.R. 1129—Williams v. State, 
92 So. 584, 129 Miss. 469. 

W.Va.—state v. Littleton, 151 S.E. 
713, 108 W.Va. 494—State v. Wills, 
114 S.E. 261, 91 W.Va. 659, 24 A.L. 

R. 1398. 

Wis.—Hoyer v. State, 193 N.W. 89, 
180 Wis. 407, 27 A.L.R. 673. 
Compelling accused to criminate him¬ 
self see supra $ 649. 

85. Mo.—State v. Owens, 259 S.W. 
100, 302 Mo. 348, 32 A.L.R. 383. 

Tenn.—Clark v. State, 17 S.W.2d 916, 
159 Tenn. 215, rehearing denied 19 

S. W.2d 228, 159 Tenn. 507. 
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86. Miss.—Iupe v. State, 105 So. 
520, 140 Miss. 279—Orick v. State, 
105 So. 465, 140 Miss. 184, 41 A.L.R. 
1129—Gardner v. State, 105 So. 475, 
141 Miss. 192. 

87. Mo.—State v. Watson, 44 S.W. 
2d 132, 329 Mo. 158. 

88. TJ.S.—Warren v. Territory of 
Hawaii, C.C.A.Hawaii, 119 F.2d 
936, applying law of Hawaii. 

Alaska.—U. S. v. Ashworth, 7 Alaska 
64—U. S. v. Robinson, 6 Alaska 
496. 

Cal.—People v. Matlock, 336 P.2d 505, 
51 C.2d 682, 71 A.L.R.2d 605—Peo¬ 
ple v. Duroncelay, 312 P.2d 690, 48 
C.2d 766—Badillo v. Superior Court 
In and For City and County of San 
Francisco, 294 P.2d 23, 46 C.2d 269 
—People v. Maddox, 294 P.2d 6, 46 
C.2d 301, certiorari denied Maddox 
v. People of State of California, 77 
S.Ct. 81, 352 U.S. 858, 1 L.Ed.2d 65 
—People v. Blodgett, 293 P.2d 57, 
46 C.2d 114—People v. Martin, 293 
P.2d 52, 46 C.2d 106—People v. 
Boyles, 290 P.2d 535, 45 C.2d 652. 

People v. White, App., 4 Cal. 
Rptr. 261—People v. Escobosa, 
App., 3 Cal.Rptr. 917—People v. 
Galceran, App., 2 Cal.Rptr. 901- 
People v. Harrell, App., 2 Cal.Rptr. 
340—People v. Taylor, 344 P.2d 
837, 174 C.A.2d 448—People v. 

Crayton, 344 P.2d 627, 174 CJL2d 
267—People v. Murphy, 343 P.2d 
273, 173 C.A.2d 367—People v. Da¬ 
ley, 842 P.2d 335, 172 OA.2d 311— 
People v. Williams, 337 P.2d 184, 
169 C.A.2d 400—People v. Zubia, 
333 P.2d 349, 166 C.A.2d 620—Peo¬ 
ple v. Hicks, 331 P.2d 1003, 165 C.A. 
2d 548, certiorari denied Hicks v. 
California, 79 S.Ct 903, 359 U.S. 
981, 3 L.Ed.2d 930—People v. Hous¬ 
ton, 330 P.2d 456, 164 C.A.2d 396- 
People v. Cherrie, 827 P.2d 909, 162 
C.A.2d 143, certiorari denied Cher¬ 
rie v. California, 80 S.Ct. 108, 361 
U.S. 850, 4 L.Ed.2d 88—People v. 
Piascik, 323 P.2d 1032, 159 C.A.23 
622, certiorari denied Piascik v. 
People of State of California, 79 
S.Ct. 743, 359 U.S. 954, 3 L.Ed.2d 
762—People v. Barnett, 323 P.2d 
96, 159 C.A.2d 22—People v. Daily, 
321 P.2d 469, 157 C.A.2d 649—Peo¬ 
ple v. Ambrose, 318 P.2d 181, 155 
C.A.2d 513—People v. Sterling, 316 


2 2A C.J.S.—38 



657(5) CRIMINAL LAW 


22A C.J.S, 


P.2d 405, 154 C.A.2d 401—People 
v. Contreras, 315 P.2d 916, 154 C.A. 
2d 321—People v. Wasco, 314 P.2d 
558, 153 C.A.2d 485—People v. 

Wright, 313 P.2d 868, 153 C.A.2d 35 
—People v. Hood, 309 P.2d 856, 150 
C.A.2d 197—People v. Carswell, 308 
P.2d 852, 149 C.A.2d 395—People v. 
Hudak, 307 P.2d 942, 149 C.A.2d 88 
—People v. Chong Wing Louie, 307 
P.2d 929, 149 C.A.2d 167—People v. 
Littlejohn, 307 P.2d 425, 148 C.A.2d 
786—People v. Ruiz, 304 P.2d 175, 
146 C.A.2d 630—People v. Jiminez, 
300 P.2d 68, 143 C.A.2d 671—Peo¬ 
ple v. Miller, 299 P.2d 1010, 143 C.A. 
2d 558—People v. Edwards, 298 P. 
2d 664, 142 C.A.2d 419—People v. 
Acosta, 298 P.2d 29, 142 C.A.2d 59- 
People v. Denne, 297 P.2d 451, 141 
C.A-2d 499—People v. Spellings, 296 
P.2d 889, 141 C.A.2d 457—People 
v. Caritativo, 292 P.2d 513, 46 C.2d 
68, certiorari denied 76 S.Ct. 1042, 
351 U.S. 972, 100 L.Ed. 1490. 

Fla.—Chacon v. State, 102 So.2d 578— 
Ferrara v. State, 101 So.2d 797— 
Lane v. State, 99 So.2d 609—Gas¬ 
kins v. State, 89 So.2d 867—Mitch¬ 
ell v. State, 60 So.2d 726—Church v. 
State, 9 So.2d 164, 151 Fla. 24- 
Lewis v. State, 197 So. 120, 143 Fla. 
531—Victor v. State, 193 So. 762, 
141 Fla. 508—Italiano v. State, 193 
So. 48, certiorari denied Italiano 
v. State of Florida, 60 S.Ct. 1088, 
310 U.S. 640, 84 L.Ed. 1408—JefC- 
coat v. State, 138 So. 385, 103 Fla. 
466—Ellis v. State, 109 So. 622, 92 
Fla. 275. 

Brown v. State, App., 110 So.2d 
94—Alexander v. State, App., 108 
So.2d 308—Reddick v. State, App., 
104 So.2d 413—Holliday v. State, 
App., 104 So.2d 137. 

Hawaii.—Territory v. Kataoka, 28 
Hawaii 173. 

Idaho.—State v. Peterson, 340 P.2d 
444, 81 Idaho 233—State v. Poison, 
339 P.2d 510, 81 Idaho 147. 

Ill.—People v. Allen, 96 N.E.2d 446, 
407 Ill. 596, certiorari denied Allen 
v. People of State of Illinois, 71 S. 
Ct. 739, 341 U.S. 922, 95 L.Ed. 1355 
—People v. Folenik, 95 N.E.2d 414, 
407 HI. 337—People v. De Frates, 
70 N.E.2d 591, 395 Ill. 439, certio¬ 
rari denied 67 S.Ct. 1201, 331 U.S. 
811, 91 L.Ed. 1831—People v. Ex- 
um, 47 N.E.2d 56, 382 III. 204- 
People v. Marvin, 193 N.E. 202, 358 
Ill. 426—People v. Guston, 169 N.E. 
822, 338 Ill. 52—People v. Zalapi, 
152 N.E. 500, 321 Ill. 484—People 
v. Bransfleld, 124 N.E. 365, 289 Ill. 
72. 

People v. Blenz, 239 Ill.App. 318, 
transferred, see 148 N.E. 249, 317 
HI. 639. 

Ind.—Snow v. State, 125 N.E.2d 802, 
234 Ind. 234—State v. Nozanich, 
192 N.E. 431, 207 Ind. 264—Davis 
v. State, 180 N.E. 595, 203 Ind. 443 
—Greer v. State, 168 N.E. 581, 201 
Ind. 386—Goodman v. State, 165 


N.E. 755, 201 Ind. 189—Seager v. 
State, 164 N.E. 274, 200 Ind. 579- 
Nelson v. State, 163 N.E. 95, 200 
Ind. 292—Koscielski v. State, 158 
N.E. 902, 199 Ind. 546—Piedmont 
v. State, 154 N.E. 282, 198 Ind. 511 
—Sanford v. State, 152 N.E. 814, 
198 Ind. 198. 

Miller v. State, 166 N.E. 11, 89 
Ind.App. 225. 

Ky.—Shirley v. Commonwealth, 293 
S.W.2d 636—Reynolds v. Common¬ 
wealth, 273 S.W.2d 569—Vanover v. 
Commonwealth, 237 S.W.2d 539— 
Commonwealth v. Chaplin, 211 S. 
W.2d 841, 307 Ky. 630—Boles v. 
Commonwealth, 200 S.W.2d 467, 304 
Ky. 216—Fugate v. Commonwealth, 
171 S.W.2d 1020, 294 Ky. 410—High¬ 
tower v. Commonwealth, 151 S.W. 
2d 39, 286 Ky. 561—Davenport v. 
Commonwealth, 148 S.W.2d 1054, 
285 Ky. 628—Brooks v. Common¬ 
wealth, 136 S.W.2d 552, 281 Ky. 
415—Lyons v. Commonwealth, 292 
S.W. 499, 218 Ky. 841—Scott v. 
Commonwealth, 286 S.W. 1038, 215 
Ky. 766—Mann v. Commonwealth, 
279 S.W. 1079, 212 Ky. 653—Myers 
v. Commonwealth, 278 S.W. 620, 212 
Ky. 245—Keifner v. Common¬ 

wealth, 266 S.W. 354, 205 Ky. 634 
—Davis v. Commonwealth, 256 S. 
W. 429, 201 Ky. 300—Johnson v. 
Commonwealth, 256 S.W. 18, 201 
Ky. 163—Cotton v. Commonwealth, 
254 S.W. 1061, 200 Ky. 349—Kin¬ 
ney v. Commonwealth, 254 S.W. 
751, 200 Ky. 221—Pulliam v. Com¬ 
monwealth, 247 S.W. 366, 197 Ky. 
410—Keith v. Commonwealth, 247 
S.W. 42, 197 Ky. 362—Royce v. 
Commonwealth, 239 S.W. 795, 194 
Ky. 480. 

Mich.—People v. Locricchio, 69 N.W. 
2d 723, 342 Mich. 210—People v. 
Norwood, 20 N.W.2d 185, 312 Mich. 
266—People v. Ormsby, 17 N.W.2d 
187, 310 Mich. 291—People v. Bom- 
marito, 14 N.W.2d 812, 309 Mich. 
139, certiorari denied 65 S.Ct. 189, 
323 U.S. 777, 89 L.Ed. 621—People 
v. Overton, 291 N.W. 216, 293 Mich. 
44—People v. Mette, 229 N.W. 
516, 249 Mich. 619—People v. Goss, 
224 N.W. 364, 246 Mich. 624—Peo¬ 
ple v. Morlock, 209 N.W. 110, 234 
Mich. 683—People v. Mushlock, 207 
N.W. 834, 233 Mich. 559—People 
v. Fitzgerald, 197 N.W. 575, 226 
Mich. 402—People v. Chomis, 193 
N.W. 796, 223 Mich. 289—People 
v. McCourtney, 190 N.W. 623, 220 
Mich. 550—People v. Case, 190 N. 
W. 289, 220 Mich. 379, 27 A.L.R. 
686—People v. Christiansen, 190 N. 
W. 236, 220 Mich. 506—People v. 
Miller, 187 N.W. 366, 217 Mich. 
636. 

Miss.—Brown v. State, 77 So.2d 694, 
222 Miss. 863—Whittington v. 
State, 67 So.2d 515, 218 Miss. 631- 
Williams v. State, 61 So.2d 793, 216 
Miss. 158—Peebles v. State, 57 So. I 
2d 263—Mclnnis v. State, 57 So.2d | 
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137, 213 Miss. 491—Bradley v. 
State, 48 So.2d 365, 209 Miss. 750— 
Huggins v. State, 47 So.2d 852, 209 
Miss. 552—Bone v. State, 43 So.2d 
571, 207 Miss. 868—Patton v. State, 
40 So.2d 592, 207 Miss. 120, sug¬ 
gestion of error overruled 41 So.2d 
55, 207 Miss. 120, appeal dismissed 
70 S.Ct. 104, 338 U.S. 855, 94 L.Ed. 
523—Williams v. State, 23 So.2d 
692, 198 Miss. 848—Leflore v. State, 
22 So.2d 368, 197 Miss. 337—Goss v. 
State, 192 So. 447, 187 Miss. 72- 
Creel v. State, 183 So. 510, 
183 Miss. 158—Collins v. State, 174 
So. 61, 178 Miss. 548—White v. 
State, 132 So. 599, 159 Miss. 503— 
Goode v. State, 131 So. 106, 158 
Miss. 616—Goodman v. State, 130 
So. 285, 158 Miss. 269—Sykes v. 
State, 128 So. 753, 157 Miss. 600- 
Keys v. State, 124 So. 789, 155 
Miss. 574 —Brown v. State, 115 
So. 436, 149 Miss. 219—Daniels v. 
City of Gulfport, 112 So. 686, 146 
Miss. 517—Cox v. State, 112 So. 
479, 146 Miss. 685—Holmes v. State, 
111 So. 860, 146 Miss. 351—Holley 
v. State, 111 So. 139, 144 Miss. 726 
—Dawsey v. State, 110 So. 239, 144 
Miss. 452—Carnaggio v. State, 109 
So. 732, 143 Miss. 694—Reynolds 
v. State, 101 So. 485, 136 Miss. 329. 
Mo.—State v. Harre, 280 S.W.2d 41, 
certiorari denied 77 S.Ct. $75, 353 
U.S. 915, 1 L.Ed.2d 669—State v. 
Hawkins, 240 S.W.2d 688, 362 Mo. 
152—State v. Humphrey, 217 S.W. 
2d 551, 358 Mo. 904—State v. Rob¬ 
inson, 188 S.W.2d 664, 354 Mo. 74- 
State v. LaMance, 154 S.W.2d 110, 
348 Mo. 484—State v. Galbraith, 50 
S.W.2d 1035, 330 Mo. 801—State v. 
Struce, 1 S.W.2d 841—State v. VI- 
lott, 1 S.W.2d 827—State v. Thurs¬ 
ton, 300 S.W. 485—State v. Stevens, 
292 S.W. 36, 316 Mo. 602—State v. 
Gooch, 285 S.W. 474, 314 Mo. 646- 
State v. Halbrook, 279 S.W. 395, 311 
Mo. 664—State v. Cobb, 273 S.W. 
736, 309 Mo. 89—State v. Coleman, 
259 S.W. 431, 302 Mo. 646. 

State v. Wann, App., 15 S.W.2d 
938—State v. Monroe, App., 289 S. 
W. 29, transferred, see, Sup., 278 
S.W. 723—State v. Martin, 280 S.W. 
718, 222 Mo.App. 499—State v. Bos¬ 
well, App., 272 S.W. 982. 

Mont.—State v. Arnold, 275 P. 757, 

84 Mont. 348—State v. Cooper, 252 
P. 376, 78 Mont 35—State v. Dun¬ 
can, 240 P. 978, 74 Mont. 428. 

Okl.—Doyle v. State, Cr., 320 P.2d 
412—Hamel v. State, Cr., 317 P.2d 
285—Hines v. State, Cr., 275 P.2d 
355—Sanders v. State, Cr., 266 P.2d 
491—Bonner v. State, Cr., 265 P. 
2d 511—Mathis v. State, 256 P.2d 
465, 97 Okl.Cr. 19—KIzer v. State, 
249 P.2d 132, 96 Okl.Cr. 96—Carr 
v. State, 248 P.2d 251, 96 Okl.Cr. 
16—Hughes v. State, 185 P.2d 236, 

85 Okl.Cr. 37, followed in 185 P.2d 
238, 85 Okl.Cr. 39—Hughes v. State, 
184 P.2d 625, 85 Okl.Cr. 25, opin- 
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Ion followed in Hughes v. State, 
184 P.2d 630, 85 Okl.Cr. 35—Ed¬ 
wards v. State, 164 P.2d 245, 81 Okl. 
Cr. 296—Chronister v. State, 121 P. 
2d 616, 73 Okl.Cr. 367—Peters v. 
State, 110 P.2d 300, 71 Okl.Cr. 175- 
Hays v. State, 108 P.2d 186, 71 Okl. 
Cr. 62—Simons v. State, 101 P.2d 
852, 69 Okl.Cr. 265—Gragg v. State, 
Cr., 90 P.2d 680—Bybee v. State, 
Cr., 90 P.2d 38—Harris v. State, 34 
P.2d 289, 56 Okl.Cr. 105—Kissel- 
burg v. State, 33 P.2d 236, 56 Okl. 
Cr. 46—Dale v. State, 18 P.2d 549, 
54 Okl.Cr. 258—Meek v. State, 1 
P.2d 838, 51 Okl.Cr. 350—Grider v. 
State, 295 P. 400, 49 Okl.Cr. 151- 
Murphy v. State, 286 P. 909, 47 
Okl.Cr. 175—Conti v. State, 282 P. 
182, 45 Okl.Cr. 105—Pendarvis v. 
State, 282 P. 178, 45 Okl.Cr. 117— 
Rhodes v. State, 267 P. 490, 40 Okl. 
Cr. 124—Dobbs v. State, 265 P. 658, 
39 Okl.Cr. 376—McCullough v. 
State, 264 P. 916, 39 Okl.Cr. 293— 
Blevins v. State, 264 P. 634, 39 Okl. 
Cr. 250—Cahill v. State, 260 P. 91, 
38 Okl.Cr. 236—State v. Skelton, 254 
P. 754, 36 Okl.Cr. 377—Jacobs v. 
State, 249 P. 435, 35 Okl.Cr. 179- 
Sprinkle v. State, 245 P. 901, 34 
Okl.Cr. 161—Wasson v. State, 242 
P. 779, 33 Okl.Cr. 70—State v. 

Smith, 235 P. 273, 30 Okl.Cr. 144- 
Barton v. State, 222 P. 272, 26 Okl. 
Cr. 89—Francis v. State, 221 P. 785, 
26 Okl.Cr. 82. 

Or.—State v. Flynn, 300 P. 1024, 137 
Or. 8. 

S.D.—State v. Mehlhaff, 29 N.W.2d 
78, 72 S.D. 17—State v. Doe, 207 
N.W. 453, 49 S.D. 516. 

Tenn.—Acklen v. State, 267 S.W.2d 
101, 196 Tenn. 314—Cleek v. State, 
241 S.W.2d 529, 192 Tenn. 457— 
Riley v. State, 227 S.W.2d 32, 189 
Tenn. 697—High v. State, 217 S.W. 
2d 774, 188 Tenn. 166—Renner v. 
State, 216 S.W.2d 345, 187 Tenn. 
647—Humphrey v. State, 215 S.W. 
2d 791, 187 Tenn. 377—Vickers v. 
State, 142 S.W.2d 188, 176 Tenn. 
415, petition dismissed 145 S.W.2d 
768, 176 Tenn. 415—Clark v. State, 
17 S.W.2d 916, 159 Tenn. 215, re¬ 
hearing denied 19 S.W.2d 228, 159 
Tenn. 507—Cope v. State, 7 S.W.2d 
805, 157 Tenn. 199—Suggs v. State, 
300 S.W. 4, 156 Tenn. 303—Billings¬ 
ley v. State, 299 S.W. 797, 156 
Tenn. 116. 

Wash.—State v. Green, 260 P.2d 343, 
43 Wash.2d 102—State v. Robbins, 
224 P.2d 345, 37 Wash.2d 431- 
State v. Wilcox, 141 P.2d 876, 19 
Wash.2d 159—State v. Smith, 85 
P.2d 651, 197 Wash. 363—State v. 
Stilts, 42 P.2d 779, 181 Wash. 305 
—State v. Innocenti, 16 P.2d 439, 
170 Wash. 286—State v. Sherwood, 
6 P.2d 595, 166 Wash. 160—State 
v. Brumas, 295 P. 1023, 161 Wash. 
384—State v. Much, 287 P. 57, 156 
Wash. 403—State v. Knudsen, 280 
P. 922, 154 Wash. 87, certiorari de¬ 
nied Knudsen v. State of Washing- 
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ton, 50 S.Ct. 351, 281 TJ.S. 745, 74 
L.Ed. 1157—State v. Nelson, 261 P. 
796, 146 Wash. 17—State v. Dut- 
cher, 251 P. 879, 141 Wash. 627- 
State v. Ditmar, 232 P. 321, 132 
Wash. 501—State v. Basil, 217 P. 
720, 126 Wash. 155—State v. Llew¬ 
ellyn, 205 P. 394, 119 Wash. 306. 
W.Va.—State v. Jaranko, 93 S.E.2d 
537, 142 W.Va. 1—State v. Tay¬ 
lor, 42 S.E.2d 549, 130 W.Va. 74- 
State v. Burke, 42 S.E.2d 544, 130 
W.Va. 64—State v. Warner, 163 S. 
E. 419, 111 W.Va. 694—State v. 
Whitecotten, 133 S.E. 106, 101 W. 
Va. 492—State v. Moore, 122 S.E. 
147, 95 V r .Va. 604—State v. Kees, 
114 S.E. 617, 92 W.Va. 277, 27 A.L. 
R. 681. 

Wis.—Potman v. State, 47 N.W.2d 884, 
259 Wis. 234—State v. Flanagan, 
29 NW.2d 771, 251 W T is. 517—State 
v. Hoffman, 14 N.W.2d 146, 245 Wis. 
367—Gray v. State, 9 N.W.2d 68, 
243 Wis. 57—State v. Zuehlke, 300 
N.W. 746, 239 Wis. Ill—State v. 
Leadbetter, 246 N.W. 443, 210 Wis. 
327—Halbach v. State, 227 N.W. 
306, 200 Wis. 145—Hoch v. State, 
225 N.W. 191, 199 Wis. 63—Wil¬ 
liams v. State, 212 N.W. 631, 192 
Wis. 347—Miller v. State, 211 N.W. 
278, 191 Wis. 477—Novak v. State, 
202 N.W. 336, 185 Wis. 616—State 
v. Finsky, 187 N.W. 201, 176 Wis. 
481. 

Admissibility of evidence of blood 
tests see supra §§ 645(1), 645(3). 

Admission by accused 

Accused having admitted his opera¬ 
tion of still and having led officers to 
still, officers’ testimony was held 
competent notwithstanding defect in 
search warrant. 

Ind.—Drake v. State, 165 N.E. 757, 
201 Ind. 235. 

Execution of warrant by state ml- 
litia 

(1) Where governor ordered out 
the militia to enforce the law be¬ 
cause of substantial breakdown of lo¬ 
cal enforcement and search warrant 
was duly and regularly issued by jus¬ 
tice of peace and placed in hands of 
officer of the militia and was duly 
executed and was returned by an in¬ 
dorsement by the officer who exe¬ 
cuted it, of manner of its execution 
in same form, as though execution 
and return had been by sheriff, the 
search warrant was legally executed 
and evidence obtained in execution 
of the search warrant was admissi¬ 
ble in prosecution to abate liquor 
nuisance. 

Miss.—State v. McPhail, 180 So. 387, 
182 Miss. 360. 

(2) Evidence obtained by the 
search was not incompetent because 
there was a constable in the district 
duly qualified to act. 

Miss.—Seaney v. State, 194 So. 913, 
188 Miss. 367. 


Failure to nuatiom warrant 

Failure of sheriff to inform ac¬ 
cused of warrant in sheriff’s posses¬ 
sion before searching accused’s au¬ 
tomobile did not affect admissibility 
of evidence obtained by search. 

Miss.—Carr v. State, 192 So. 569, 187 
Miss. 535. 

Return, of warrant 

(1) An objection that the officer’s 
return to a search warrant was de¬ 
fective is immaterial in determining 
the admissibility of evidence ob¬ 
tained by the search, since those de¬ 
fects cannot affect the prima facie 
validity of the affidavit or warrant, 
which alone is considered in deter¬ 
mining that issue. 

Ky.—Walters v. Commonwealth, 250 
S.W. 839, 199 Ky. 182. 

(2) With respect to admissibility 
of evidence obtained by a search war¬ 
rant, the legality of the officer’s re¬ 
turn or whether he made any return 
is wholly immaterial, the le¬ 
gality of the search depending on the 
validity of the warrant and the man¬ 
ner of its execution. 

Ky.—Moore v. Commonwealth, 268 S. 

W. 563, 206 Ky. 779. 

Miss.—Wince v. State, 39 So.2d 882, 
206 Miss. 189. 

(3) Failure of sheriff to file return’ 
on search warrant after search was 
held not to render evidence obtain¬ 
ed under warrant inadmissible. 

Mo.—State v. HInthorn, 285 S.W. 990, 
315 Mo. 203. 

(4) Fact that return on search war¬ 
rant erroneously and by mistake was 
dated prior to date on which war¬ 
rant was Issued and executed does 
not render evidence of the searching 
officers incompetent. 

Ky.—Hubbard v. Commonwealth, 268 
S.W. 839, 207 Ky. 76. 

(5) Liquor search warrant was not 
void, and evidence was not inadmis¬ 
sible, because officer’s return was de¬ 
fective, since return was amendable. 
Miss.—Banks v. City of Jackson, 120 

So. 209, 152 Miss. 844. 

(6) Evidence procured by a law¬ 
ful search warrant is not rendered 
inadmissible because of a clerical 
error in sheriff’s date of his return, 
or because accused found engaged 
in the manufacture of liquor when 
the search was made was not named 
In the search warrant. 

Mo.—State v. Perry, 267 S.W. 828. 

(7) Sheriff’s erroneous return, de¬ 
scribing property seized not de¬ 
scribed in search warrant, did not af¬ 
fect admissibility of evidence. 

Or.—State v. Muetzel, 254 P. 1010, 
121 Or. 661. 

(8) Any omission subsequently 
made by the officer in the method of 
returning search warrant did not 
affect right to make search or af¬ 
fect admissibility of evidence. 
Tenn.—Bragg v. State, 290 S.W. 1, 

155 Tenn. 20. 
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dence of a different crime from that suspected at the 
time the search was instituted does not prevent 
the use of the evidence disclosed. 88 - 5 Where the 
state constitution provides that the constitutional 
guaranty of security from unreasonable searches 
and seizures shall not be construed to bar from 
evidence certain specified articles seized by any 
peace officer outside the curtilage of any dwelling 
house in the state, such articles are admissible re¬ 
gardless of whether the search and seizure were un¬ 
reasonable. 88 * 10 


§ 657(6).-Waiver of Objections; 

Consent to Search 

Evidence otherwise unobjectionable is competent 
where the accused furnished it voluntarily, consented to 
the search and seizure, or waived objections to its ad¬ 
mission. 

Objections to the admission of evidence obtained 
as a result of an illegal search may be waived, 88 - 50 
as by failure to claim ownership in, or demand re¬ 
turn of, the property; 88 - 55 and evidence, otherwise 
unobjectionable, is competent where accused volun¬ 
tarily furnishes it 88 * 60 or consents to the search 


Evidence obtained on entering- burn¬ 
ing- building- 

Testimony of police officers enter¬ 
ing burning building without search 
warrant as to materials provided for 
fire therein held competent. 

Mich.—People v. Chimovitz, 211 N.W. 
650, 237 Mich. 247. 

failure to make report and Inven¬ 
tory 

(1) Failure to comply with statu¬ 
tory provisions relating to inven¬ 
tory of the property seized does not 
contaminate the evidentiary value of 
the property seized under the war¬ 
rant. 

Cal.—-People v. Phillips, 329 P.2d 621, 
163 C,A.2d 541. 

(2) Failure of sheriff, who seized 
liquor, to make written report and 
inventory or deliver it to commis¬ 
sioner of public safety, did not af¬ 
fect its admissibility, in prosecu¬ 
tion for violating the Prohibition 
Act. 

Mich.—People v. Morlock, 209 N.W. 
110, 234 Mich. 683. 

failure of justice to certify proceed¬ 
ings 

If liquor was seized without vio¬ 
lation of substantial right of owner, 
it was admissible in evidence against 
him, and failure of justice of the 
peace to certify proceedings of 
search warrant within time allowed 
by law could not render liquor in¬ 
admissible. 

Mont.—State v. District Court of Sev¬ 
enth Judicial Dist. in and for Daw¬ 
son County, 230 P. 1091, 71 Mont. 
576—State v. District Court of Sev¬ 
enth Judicial Dist. in and for Daw¬ 
son County, 230 P. 1089, 71 Mont. 
570. 

Alleged failure to serve warrant 
until after search was completed was 
held not to render evidence secured 
inadmissible, where accused attacked 
officers and made it impossible for 
officers to comply literally with law 
in the service. 

Okl.—Jones v. State, 26 P.2d 435, 
55 Okl.Cr. 134. 


forcible taking of key held not to 
preclude admission of evidence 

Cal.—People v. Dixon, 296 P.2d 557, 
46 C.2d 456. 

Unnecessary force 

(1) Officer’s use of unnecessary 
force in executing search warrant 
after lawfully entering dwelling did 
not render evidence obtained by 
search inadmissible. 

Ind.—Money v. State, 170 N.E. 89, 
91 Ind.App. 78. 

(2) Evidence obtained by officers 
during search under search warrant 
was not objectionable because of¬ 
ficers broke in door after demand that 
door be opened. 

Ind — Schreiber v. State, 164 N.E. 258, 
201 Ind. 37. 

Evidence concealed In rectum 

U.S.—Application of Woods, D.C.Cal., 
154 F.Supp. 932, application denied 
In re Woods, 249 F.2d 614, certio¬ 
rari denied Woods v. Heinze, 78 S. 
Ct. 705, 356 U.S. 921, 2 L.Ed.2d 716, 
applying California law. 

Evidence of witnesses named in un¬ 
lawfully seized records 

Mich.—People v. Eddy, 85 N.W.2d 
117, 349 Mich. 637, certiorari denied 
78 S.Ct. 701, 356 U.S. 918, 2 L.Ed. 
2d 713. 

Use of sound amplifier listening de¬ 
vice outside rear window of house 
Cal.—People v. Anderson, 302 P.2d 
358, 145 OA.2d 201. 

Stealthily reoorded conversation 

Cal.—People v. Goldberg, 314 P.2d 
151, 152 C.A.2d 562—People v. Mac- 
Kenzie, 300 P.2d 700, 144 C.A.2d 
100—People v. Avas, 300 P.2d 695, 
144 C.A.2d 91. 

Testimony not essential part of crime 

In murder prosecution, where testi¬ 
mony concerning pistol which was 
shown to victim for purpose of iden- j 
tification was not an essential part j 
of the crime, introduction of the pis¬ 
tol was not improper though pistol 
was obtained without a search war¬ 
rant. 

Ky.—Woods v. Commonwealth, 220 
S.W.2d 1012, 310 Ky. 396. 
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88J> Cal.—People v. Gaiceran, App., 

2 Cal.Rptr. 901. 

Idaho.—State v. Proud, 262 P.2d 1016, 
74 Idaho 429. 

Miss.—Jefferson v. State, 42 So.2d 
772, 207 Miss. 576—Reynolds v. 
State, 101 So. 485, 136 Miss. 329. 
Okl.—Dillon v. City of Tulsa, Cr., 273 
P.2d 145. 

Tenn.—Gerchman v. State, 332 S.W.2d 
182. 

Wash.—State ex rel. Fong v. Superi¬ 
or Court of State, 188 P.2d 125, 29 
Wash.2d 601, certiorari denied Fong 
v. Superior Court of State of Wash, 
for King County, 69 S.Ct. 1525, 337 
U.S. 956, 93 L.Ed. 1755. 

88.10 Mich.—People v. Winkle, 100 
N.W.2d 309, 358 Mich. 551—People 
v. Gonzales, 97 N.W.2d 16, 356 
Mich. 247. 

Stench bomb is a “dangerous weap¬ 
on” within proviso. 

Mich.—People v. Orlando, 9 N.W.2d 
893, 305 Mich. 686. 

Conservation officer held not 4 ‘peace 
offioer” within constitutional provi¬ 
sion. 

Mich.—People v. Bissonette, 42 N.W, 
2d 113, 327 Mich. 349. 

88.50 Cal.—People v. Escobosa, App., 

3 Cal.Rptr. 917. 

Ind.—Stevens v. State, 158 N.E.2d 
784—McAdams v. State, 81 N.E.2d 
671, 226 Ind. 403. 

Wash.—State v. Smith, 314 P.2d 1024, 
50 Wash.2d 408. 

88,55 Ill.—People v. Ferroni, 153 N. 
E.2d 578, 14 I11.2d 581, certiorari 
denied Perroni v. People of State of 
Illinois, 79 S.Ct. 899, 359 U.S. 980, 
3 L.Ed.2d 929, rehearing denied 79 
S.Ct. 1141, 359 U.S. 1005, 3 L.Ed. 
2d 1034, certiorari denied Perroni 
v. Illinois, 79 S.Ct. 1145, 359 U.S. 
1004, 3 L.Ed.2d 1033—People v. Ta- 
bet, 83 N.E.2d 329, 402 Ill. 93, cer¬ 
tiorari denied 69 S.Ct. 933, 336 U.S. 
970, 93 L.Ed. 1121, and 69 S.Ct. 934, 
336 U.S. 970, 93 L.Ed. 1121—Peo¬ 
ple v. De Marios, 81 N.E.2d 464, 401 
III. 146—People v. Exum, 47 N.E. 
2d 56, 382 Ill. 204. 

88.60 U.S.—Young v. Territory of 
Hawaii, C.C.A.Hawaii, 163 F.2d 
490. 
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and seizure, 89 provided the consent is voluntary and | genuine, 90 and embraces the particular place 


Old,—Duncan v, State, 207 P.2d 324, 
89 Okl.Cr. 325. 

Tenn.—Erby v. State, 184 S.W.2d 14, 
181 Tenn. 647. 

Wash.—State v. Hart, 175 P.2d 914, 
26 Wash.2d 776, appeal dismissed 
and certiorari denied 68 S.Ct. 75, 
332 U.S. 750, 92 L.Ed. 337. 

Effect of arxest 

Fact that accused had been under 
arrest at time when he revealed and 
delivered to officers narcotics secret¬ 
ed within his body was merely a fac¬ 
tor to be considered in determining 
whether he had voluntarily surren¬ 
dered contraband; and the question 
was one of fact. 

Cal.—people v. Houston, 330 P.2d 
456, 164 C.A.2d 396. 

89- Cal.—People v. Sylvia, 351 P.2d 
781, 4 Cal.Rptr. 509—People v. Da¬ 
vis, 309 P.2d 1, 48 C.2d 241—Peo¬ 
ple v. Burke, 301 P.2d 241, 47 C. 
2d 45. 

People v. Knox, App., 3 Cal.Rptr. 
70—People v. Willmon, App., l Cal. 
Rptr. 805—People v. Collier, 336 P. 
2d 582, 169 C.A.2d 19—People v. 
Bouchard, 326 P.2d 646, 161 C.A.2d 
302—People v. Torres, 3 22 P.2d 
300, 158 C.A.2d 213—People v. Wal¬ 
ters, 306 P.2d 606, 148 C.A.2d 426- 
People v. Stewart, 301 P.2d 301, 
144 C.A.2d 555. 

jFla.—Self v. State, 98 So.2d 333- 
Lewis v. State, 197 So. 120, 143 Fla. 
631—Powell v. State, 175 So. 213, 
131 Fla. 254—Gant v. State, 152 So. 
710, 114 Fla. 23—Chandler v. State, 
113 So. 91, 93 Fla. 1063. 

Starks v. State, App., 108 So.2d 
788. 

Idaho.—State v. Spencer, 258 P.2d 
1147, 74 Idaho 173—State v. Kaiser, 
288 P. 154, 49 Idaho 351—State v. 
McLennan, 231 P. 718, 40 Idaho 
286. 

Ill.—People v. Fiorito, 166 N.E.2d 606, 
19 I11.2d 246—People v. Rogers, 133 
N.E.2d 16, 8 Ill.2d 279—People v. 
Mathews, 92 N.E.2d 147, 406 Ill. 35 
—People v. Levy, 17 N.E.2d 967, 
370 Ill. 82—People v. Mizzano, 196 
N.E. 439, 360 IU. 446—People v. 
Wetherington, 180 N.E. 843, 348 Ill. 
310—People v. Reid, 168 N.E. 344, 
336 Ill. 421. 

Ind.— Corpus Juris Secundum cited in 
McAdams v. State, 81 N.E. 2d 671, 
674, 226 Ind. 403— Corpus Juris Se¬ 
cundum cited in Dearing v. State, 
79 N.E.2d 535, 226 Ind. 273— Corpus 
Juris Secundum cited in Shuck v. 
State, 59 N.E.2d 124, 129, 223 Ind. 
155—Berry v. State, 150 N.E. 315, 
197 Ind. 212—Shade v. State, 149 
N.E. 348, 196 Ind. 665—Burgess v. 
State, 143 N.E. 1, 194 Ind. 406— 
Hess v. State, 133 N.E. 880, 192 
Ind. 50, rehearing denied 135 N.E. 
145, 192 Ind. 50. 


Ky,—Johnson v. Commonwealth, 291 
S.W.2d 550—Pigg v. Common¬ 
wealth, 284 S.W. 2d 670—Stratton v. 
Commonwealth, 263 S.W.2d 99— 
Commonwealth v. Bentley, 259 S.W. 
2d 441—Cline v. Commonwealth, 229 
S.W.2d 435, 312 Ky. 646—Bain v. 
Commonwealth, 140 S.W.2d 612, 283 
Ky. 18—Harrison v. Common¬ 

wealth, 100 S.W.2d 837, 266 Ky. 840 
—Gilliland v. Commonwealth, 6 S. 
W.2d 467, 224 Ky. 453—Common¬ 
wealth v. Phillips, 5 S.W.2d 887, 224 
Ky. 117—Wax v. Commonwealth, 
283 S.W. 430, 214 Ky. 480—French 
v. Commonwealth, 277 S.W. 265, 211 
Ky. 288—Richardson v. Common¬ 
wealth, 266 S.W. 1, 205 Ky. 434- 
Williams v. Commonwealth, 264 S. 
W. 1080, 204 Ky. 538—Marshall v. 
City of Newport, 255 S.W. 259, 200 
Ky. 663—Hart v. Commonwealth, j 
250 S.W. 108, 198 Ky. 844—Com¬ 
monwealth v. Meiner, 245 S.W. 890, 
196 Ky. 840—Ash v. Common¬ 
wealth, 236 S.W. 1032, 193 Ky. 452 
—Banks v. Commonwealth, 227 S. 
W. 455, 190 Ky. 330. 

Mich.—People v. Zeigler, 100 N.W.2d 
456, 358 Mich. 355—People v. Brad¬ 
ley, 220 N.W. 788, 243 Mich. 609- 
People v. Ferrise, 189 N.W. 56, 219 
Mich. 471. 

Miss.—Minneweather v. State, 55 So. 
2d 160—Stewart v. City of Jackson, 
174 So. 56, 178 Miss. 709—Byrd v. 
State, 173 So. 282, 178 Miss. 252— 
Forshee v. State, 120 So. 462, 152 
Miss. 566—Faulk v. State, 90 So. 
481, 127 Miss. 894. 

Mont.—State v. Roop, 235 P. 336, 73 
Mont 177—State v. Fuller, 85 P. 
369, 34 Mont. 12, 8 L.R.A..N.S., 
762. 

Okl.—Duncan v. State, 207 P.2d 324, 
89 Okl.Cr. 325—Clark v. State, 149 
P.2d 994, 78 OkLCr. 423—Camp v. 
State, 104 P.2d 572, 70 Okl.Cr. 68- 
Goad v. State, 64 P.2d 932, 60 
OkLCr. 307—Pennington v. State, 
297 P. 330, 50 Okl.Cr. 291—From- 
cke v. State, 278 P. 409, 43 OkLCr. 
309—Strong v. State, 274 P. 890, 
42 OkLCr. 114—Bayne v. State, 274 
P. 694, 42 OkLCr. 81—Baker v. 
State, 248 P. 846, 35 OkLCr. 62— 
Langham v. State, 248 P. 349, 35 
OkLCr. 57—Wofford v. State, 242 
P. 1055, 33 OkLCr. 144. 

Or.—State v. La Plant, 42 P.2d 158, 
149 Or. 615. 

S.D.—State v. Mehlhaff, 29 N.W.2d 78, 
72 S.D. 17. 

Wash.—State v. Greco, 324 P.2d 1086, 
52 Wash. 2d 265—State v. Smith, 314 
P.2d 1024, 50 Wash.2d 408—State v. 
Funk, 17 P.2d 11, 170 Wash. 560— 
State v. Beaupre, 272 P. 26, 149 
Wash. 675—State v. Evans, 258 P. 
845, 145 Wash. 4—State v. Tucker, 
242 P. 863, 137 Wash. 162, reheard 
246 P. 758, 137 Wash. 162. 
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Wis.—McDonald v. State, 212 N.W. 
635, 193 Wis. 204. 

Admissibility of evidence of blood 
tests see supra $5 645(1), 645(3). 
Personal documents produced vol¬ 
untarily at hearing In civil suit in¬ 
stituted several months prior to re¬ 
turn of indictment, and which were 
examined by assistant state’s attor¬ 
ney while In possession of circuit 
court or receiver, are competent, 
since there was no unlawful search 
or seizure of documents. 

Ill.—People v. Bain, 195 N.E. 42, 359 
Ill. 455. 

Search made without objection 
Where a search is made without 
objection by owner of property, 
search is legal and evidence obtain¬ 
ed thereby is competent. 

Ky.—Hightower v. Commonwealth, 
151 S.W.2d 39, 286 Ky. 561—Daven¬ 
port v. Commonwealth, 148 S.W.2d 
1054, 285 Ky. 628—Patton v. Com¬ 
monwealth, 116 S.W.2d 311, 273 
Ky. 258. 

! 90. Ky.—Callebs v. Commonwealth, 
161 S.W.2d 932, 290 Ky. 529—Miller 
v. Commonwealth, 32 S.W.2d 416, 
235 Ky. 825—Mansbach Scrap Iron 
Co. v. City of Ashland, 30 S.W.2d 
968, 235 Ky. 265—Veal v. Common¬ 
wealth, 251 S.W. 648, 199 Ky. 634— 
Holbrooks v. Commonwealth, 247 
S.W. 751, 197 Ky. 568. 

Miss.—Burnside v. State, 110 So. 121, 
144 Miss. 405. 

Mo.—State v. Luna, App., 266 S.W. 
755. 

Okl.—Graham v. State, 184 P.2d 984, 
86 Okl.Cr. 9—Hays v. State, 261 P. 
232, 38 Okl.Cr. 331. 

Tenn.—Byrd v. State, 30 S.W.2d 273, 
161 Tenn. 306. 

Wyo.—State v. Bonolo, 270 P- 1065, 
39 Wyo. 299. 

Invitation extended by another 

Evidence obtained by officers in a 
search of accused’s home without 
search warrant should have been 
suppressed where identity of officers 
was undisclosed when seeking admis¬ 
sion to accused’s home and Invitation 
to enter home extended by accused’s 
companion was not shown to have 
been given with accused’s permis¬ 
sion. 

Ill.—People v. Dent, 19 N.E.2d 1020, 
371 Ill. 33. 

Fact that prosecuting attorney 
went with others as private citizen 
and searched premises without war¬ 
rant did not affect admissibility of 
proof of liquor discovered by search 
with accused’s consent. 

Mo.—State v. Lee, 11 S.W.fd 1044. 
Consent coerced by threats 
Where consent to search of prem¬ 
ises was coerced by threats of im¬ 
prisonment, court erred in permitting 
police officers to tell jury in prosecu¬ 
tion for grand larceny of what they 



§§ 657(6)-657(7) CRIMINAL LAW 

searched. 91 Since accused has no opportunity to 
object to the introduction of evidence before a 
grand jury, where prosecution is by indictment, 
there can be no waiver of right to challenge the 
legality of evidence to support the indictment based 
on failure to object to its introduction. 91 - 6 

Consent of third person. Evidence disclosed in a 
search made with the consent of one of two persons 
who have equal rights to the use or occupation of 
premises may be used against the other, 91 - 10 and 
accordingly such evidence is admissible against ac¬ 
cused where the search was with the freely given 
consent of his wife, 91 - 16 a joint owner, 91 - 20 the head 
of the house, 91 - 26 or the one in charge of the house 
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at the time the search was made. 91 - 30 If the consent 
of the wife of accused to the search is insufficient to 
bind him, the evidence procured is incompetent. 92 

§ 657(7).-Search Incidental to Ar¬ 

rest 

Evidence procured as a result of a search made In¬ 
cidental to a lawful arrest, If otherwise unobjectionable, 
is competent. 

Notwithstanding the rule, discussed supra § 657 
(5), excluding evidence obtained by means of an 
illegal search or seizure, evidence procured as a 
result of a search made incidental to a lawful arrest, 
if otherwise unobjectionable, is competent, 93 even 


had found In course of search and 
in permitting: money seized to be in¬ 
troduced in evidence. 

Ind.—Dearing v. State, 79 N.E.2d 535, 
226 Ind. 273. 

Coercion of mother of minor ac¬ 
cused renders evidence obtained in 
search of premises with consent of 
mother inadmissible. 

Ky.—Elmore v. Commonwealth, 138 
S.W.2d 956, 282 Ky. 443. 

91. Invitation to search person held 
not consent to search of car for 
liquor without warrant, rendering 
whisky discovered admissible, where 
accused opened car only on officer’s 
command. 

Ky.—Witt v. Commonwealth, 293 S. 

W. 1072, 219 Ky. 519. 

91.5 Cal.—People v. Prewitt, 341 P. 
2d 1, 52 C.2d 330. 

91.10 Ill.—People v. Shambley, 122 
N.E.2d 172, 4 I11.2d 38. 

91.15 CaL—People v. Ingle, 348 P. 
2d 577, 2 Cal.Rptr. 14—People v. 
Carter, 312 P.2d 665, 48 C.2d 737. 

People v. Dominguez, 300 F.2d 
194, 144 C.A.2d 63. 

Consent of wife who was joint owner 

III.—People v, Perroni, 153 N.E.2d 
578, 14 I11.2d 581, certiorari denied 
Perroni v. People of State of Illi¬ 
nois, 79 S.Ct. 899, 359 U.S. 980, 3 
L.Ed.2d 929, rehearing denied 79 
S.Ct. 1141, 359 U.S. 1005, 3 L.Ed.2d 
1034, certiorari denied Perroni v. 
Illinois, 79 S.Ct. 1145, 359 U.S. 1004, 
3 L.Ed.2d 1033—People v. Sham¬ 
bley, 122 N.E.2d 172, 4 I11.2d 38. 

91.20 Ill.—People v. Shambley, su¬ 
pra. 

91.25 Ky.—Morris v. Common¬ 
wealth, 208 S.W.2d 58, 306 Ky. 349. 
father of accused 

Ky.—Morris v. Commonwealth, su¬ 
pra. 

Husband of accused 

Okl.—Jones v. State, 177 P.2d 148, 83 
Okl.Cr. 358. 

91.30 Ky.—Morris v. Common¬ 
wealth, 208 S.W.2d 58, 306 Ky. 349. 


Entry made with consent of person 
in charge 

Cal.—People v. Salcido, 316 P.2d 639, 
154 C.A.2d 520. 

Mistake as to extent of authority 

Evidence obtained by officers as re¬ 
sult of search authorized by third 
| person could not be excluded, on mo¬ 
tion of accused, merely because offi¬ 
cers, who acted in good faith, may 
have made a reasonable mistake as 
to the extent of the authority of the 
third person. 

Cal.—People v. Gorg, 291 P.2d 469, 45 
C.2d 776. 

92. Ind.—Dalton v. State, 105 N.E. 
2d 509, 230 Ind. 626, 31 A.L.R.2d 
1071. 

Ky.—Meredith v. Commonwealth, 286 
S.W. 1043, 215 Ky. 705. 

Hostile wife 

Wife, while angry at husband and 
desirous of having him arrested, 
cannot waive husband's constitution¬ 
al rights against unlawful search, so 
as to render admissible evidence 
found in a search of house made by 
officers without a proper search war¬ 
rant, but with wife’s consent. 

Tenn.—Kelley v. State, 197 S.W.2d 
545, 184 Tenn. 143. 

93. Cal.—People v. Ingle, 348 P.2d 
577, 2 Cal.Rptr. 14—Coy v. Superior 
Court of Los Angeles County, 334 
P.2d 569, 51 C.2d 471. 

People v. White, App., 4 Cal.Rptr. 
261—People v. Harrell, App., 2 Cal. 
Rptr. 340—People v. Taylor, App., 
1 Cal.Rptr. 86—People v. Fabela, 
346 P.2d 847, 175 C.A.2d 543—Peo¬ 
ple v. Bernal, 345 P.2d 140, 174 C. 
A.2d 777—People v. Carnes, 343 P. 
2d 626, 173 C.A.2d 559—People v. 
Veils, 342 P.2d 392, 172 C.A.2d 470 
—People v. Muniz, 342 P.2d 53, 172 
C.A.2d 688—People v. Cartier, 339 
P.2d 172, 170 C.A.2d 613—People v. 
Scott, 339 P.2d 162, 170 C.A.2d 446, 
certiorari denied Scott v. Califor¬ 
nia, 80 S.Ct. 379, 361 U.S. 937, 4 L. 
Ed.2d 357—People v. Simpson, 339 
P.2d 156, 170 C.A.2d 524—People v. 
Baker, 338 P.2d 556, 170 C,A.2d 240 
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—People v. Clifton, 337 P.2d 871, 
169 C.A.2d 617—People v. Lopez, 
337 P.2d 570, 169 C.A.2d 344—People 
v. Adame, 337 P.2d 477, 169 C.A.2d 
587, certiorari denied Adame v. Cali¬ 
fornia, 80 S.Ct. 599, 361 U.S. 969, 4 
L.Ed.2d 548—People v. Smith, 333 
P.2d 208, 166 C.A.2d 302—People 
v. Cisneros, 332 P.2d 376, 166 C.A. 
2d 100—People v. Boyd, 327 P.2d 
913, 162 C.A.2d 332—People v. 

Diggs, 326 P.2d 194, 161 C.A.2d 167 
—People v. Preston, 325 P.2d 523, 
160 C.A.2d 545—People v. WTiite, 
324 P.2d 296, 159 C.A.2d 586—Peo¬ 
ple v. Tahtinen, 323 P.2d 442, 50 
C.2d 127, certiorari denied Tahtinen 
v. People of State of California, 
79 S.Ct. 85, 358 U.S. 853, 3 L.Ed.2d 
88—People v. Aguirre, 322 P.2d 478, 
158 C.A.2d 304—People v. John¬ 
son, 321 P.2d 35, 157 C.A.2d 555- 
People v. Barnett, 320 P.2d 128, 
156 C.A.2d 803—People v. Romero, 
318 P.2d 835, 166 C.A.2d 48—People- 
v. Thomas, 318 P.2d 780, 156 C.A.2d 
117—People v. Pruitt, 318 P.2d 552, 
155 C.A.2d 585—People v. Schmitt, 
317 P.2d 673, 155 C.A.2d 87—People 
v. Sakelaris, 315 P.2d 902, 154 C.A. 
2d 244—People v. Moore, 315 P.2d 
357, 154 C.A.2d 43—People v. Jab- 
Ion, 314 P.2d 824, 153 C.A.2d 456- 
People v. Green, 313 P.2d 955, 152 
C.A.2d 886—People v. Gusunka, 312- 
P.2d 714, 152 C.A.2d 135—People v. 
Merino, 312 P.2d 48, 151 C.A.2d 594 
—People v. Dupee, 311 P.2d 568, 
151 C.A.2d 364—People v. Pearson, 
311 P.2d 142, 150 C.A.2d 811—Peo¬ 
ple v. Dewson, 310 P.2d 162, 150 
C.A.2d 119—People v. Brittain, 308 
P.2d 38, 149 C.A.2d 201—People v. 
Hudak, 307 P.2d 942, 149 C.A.2d 
88—People v. Ortiz, 305 P.2d 145, 
147 C.A.2d 248—People v. Jager, 303 
P.2d 115, 145 C.A.2d 792—People v. 
Cook, 303 P.2d 35, 146 C.A.2d 1— 
People v. Mendoza, 302 P.2d 340, 
145 C.A.2d 279—People v. Potter, 
300 P.2d 889, 144 C.A.2d 350—Peo¬ 
ple v. Graff, 300 P.2d 837, 144 C.A. 
2d 199—People v. Dominguez, 300 
P.2d 194, 144 C.A.2d 63—People v. 
Gonzales, 297 P.2d 50, 141 C.A.2d! 
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where the officers did not attempt to secure a search | warrant although they had ample opportunity to do 


604—People v. Rodriguez, 296 P.2d 
38, 140 C.A.2d 865—People v. Baker, 
286 P.2d 510, 135 C.A.2d 1. 

JFla.—Chacon v. State, 102 So.2d 578 
—Wright v. State, 87 So.2d 104— 
Baglio v. State, 75 So.2d 218—Rod¬ 
riguez v. State, 58 So.2d 164— 
Brown v. State, 46 So.2d 479—Diaz 
v. State, 43 So.2d 13—-Rogers v. 
State, 30 So.2d 625, 158 Fla. 582, 
790—Italiano v. State, 193 So. 48, 
141 Fla. 249, certiorari denied Itali¬ 
ano v. State of Florida, 60 S.Ct. 
1088, 310 U.S. 640, 84 L.Ed. 1408— 
Jeftcoat v. State, 138 So. 385, 103 
Fla. 466—Chandler v. State, 113 So. 
91, 93 Fla. 1063. 

Cameron v. State, App., 112 So.2d 
864. 

Idaho.—State v. Poison, 339 P.2d 510, 
81 Idaho 147—State v. Parker, 336 
P.2d 318, 81 Idaho 51—State v. Rut- 
ten, 245 P.2d 778, 73 Idaho 25— 
State v. Hart, 157 P.2d 72, 66 Idaho 
217—State v. Conner, 89 P.2d 197, 
59 Idaho 695—State v. Myers, 211 
P. 440, 36 Idaho 396. 

Ill.—People v. Jones, 158 N.E.2d 773, 
16 I11.2d 569—People v. McIntyre, 
155 N.E.2d 45, 15 I11.2d 350, certio¬ 
rari denied McIntyre v. Illinois, 79 
S.Ct. 1434, 360 U.S. 917, 3 L.Ed.2d 
1533—People v. West, 154 N.E.2d 
286, 15 Ill.2d 171—People v. La 
Bostrie, 153 N.E.2d 570, 14 I11.2d 
617, certiorari denied La Bostrie v. 
People of State of Illinois, 79 S.Ct. 
728, 369 U.S. 947, 3 L.Ed.2d 680— 
People v. Boozer, 145 N.E.2d 619, 12 
I11.2d 184—People v. Heidman, 144 
N.E.2d 580, 11 Ill.2d 501, certiorari 
denied Heidman v. People of State 
of Illinois, 78 S.Ct. 412, 355 U.S. 
931, 2 L.Ed.2d 414—People v. Kal- 
pak, 140 N.E.2d 726, 10 I11.2d 411- 
People v. Exum, 47 N.E.2d 56, 382 
Ill. 204—People v. Euctice, 20 N.E. 
2d 83, 371 Ill. 159—People v. Pizzo, 
199 N.E. 269, 362 Ill. 194—People v. 
Patterson, 188 N.E. 417, 354 Ill. 313 
—People v. Wetherington, 180 N.E. 
843, 348 Ill. 310—People v. Kissane, 
179 N.E. 850, 347 Ill. 385—People 
v. Preston, 173 N.E. 383, 341 Ill. 
407, 77 A.L.R. 631—People v. Hord, 
160 N.E. 135, 329 Ill. 117. 

People v. Martin, 112 N.E.2d 
526, 350 Ill.App. 196, affirmed 122 
N.E.2d 245, 4 I11.2d 105. 

Ind.—Neely v. State, 164 N.E.2d 110 
—Lander v. State, 154 N.E.2d 507, 
238 Ind. 680—McCoy v. State, 148 
N.E.2d 190, 237 Ind. 654—Stears- 
man v. State, 143 N.E.2d 81, 237 
Ind. 149—Havener v. State, 125 
N.E.2d 25, 234 Ind. 148—Arthur v. 
State, 86 N.E.2d 698, 227 Ind. 493 
—Rucker v. State, 77 N.E.2d 355, 
225 Ind. 636—Smith v. State, 21 N. 
E.2d 709, 215 Ind. 629—Connell v. 
State, 19 N.E.2d 267, 215 Ind. 318— 
Roby v. State, 17 N.E.2d 800, 215 
Ind. 55—Pettit v. State, 188 N.E. j 


784, 207 Ind. 478—De Long v. State, 
168 N.E. 22, 201 Ind. 302—Klares v. 
State, 167 N.E. 135, 201 Ind. 219— 
Williams v. State, 166 N.E. 663, 201 
Ind. 175—Allgaier v. State, 164 N. 
E. 315, 200 Ind. 583—McGregor v. 
State, 163 N.E. 596, 200 Ind. 496— 
Burnett v. State, 155 N.E. 209, 199 
Ind. 49—Dafoff v. State, 153 N.E. 
398, 198 Ind. 701, rehearing denied 
154 N.E. 668, 198 Ind. 701—Camp¬ 
bell v. State, 153 N.E. 397, 198 Ind. 
231—Frye v. State, 151 N.E. 728, 
197 Ind. 615—Jameson v. State, 149 
N.E. 51, 196 Ind. 483—Haverstick 
v. State, 147 N.E. 625, 196 Ind. 145. 

Worsdorfer v. State, 169 N.E. 63, 
90 Ind.App. 441, transfer denied, 
see In re Petition of Transfer Ap¬ 
peals, 174 N.E. 812, 202 Ind. 365— 
De Muinck v. State, 166 N.E. 7, 89 
Ind.App. 424, rehearing denied 166 
N.E. 545, 89 Ind.App. 424. 

Ky.—Collins v. Commonwealth, 317 
S.W.2d 873—Staton v. Common¬ 
wealth, 307 S.W.2d 570—Davis v. 
Commonwealth, 280 S.W.2d 714— 
Aired v. Commonwealth, 272 S.W. 
2d 44—Stratton v. Commonwealth, 
263 S.W.2d 99—Commonwealth v. 
Bentley, 259 S.W.2d 441—Young v. 
Commonwealth, 239 S.W.2d 971— 
Harms v. Commonwealth, 219 S.W. 
2d 8, 309 Ky. 772—Commonwealth 
v. Lewis, 217 S.W.2d 625, 309 Ky. 
276—Johnson v. Commonwealth, 

200 S.W.2d 913, 304 Ky. 490—Clark 
v. Commonwealth, 157 S.W.2d 485, 
288 Ky. 845—Commonwealth v. 
Puckett, 125 S.W.2d 1011, 277 Ky. 
131—Alder v. Commonwealth, 125 
S.W.2d 986, 277 Ky. 136—Patton v. 
Commonwealth, 116 S.W.2d 311, 273 
Ky. 258—Cundiff v. Commonwealth, 
42 S.W.2d 695, 240 Ky. 449—Kin- 
niard v. Commonwealth, 25 S.W.2d 
744, 233 Ky. 347—Morris v. Com¬ 
monwealth, 22 S.W.2d 295, 231 Ky. 
838—Cawood v. Commonwealth, 17 
S.W.2d 453, 229 Ky. 522—Vignoroli 
v. Commonwealth, 5 S.W.2d 1047, 
224 Ky. 229—Billings v. Common¬ 
wealth, 3 S.W.2d 770, 223 Ky. 381 
—Short v. Commonwealth, 286 S. 
W. 1041, 215 Ky. 763—McGinnis v. 
Commonwealth, 270 S.W. 832, 208 
Ky. 239—Harry v. Commonwealth, 
268 S.W. 823, 207 Ky. 50—Marrs v. 
Commonwealth, 265 S.W. 459, 205 
Ky. 18—Ragland v. Common¬ 
wealth, 265 S.W. 15, 204 Ky. 598- 
Ingle v. Commonwealth, 264 S.W. 
1088, 204 Ky. 518—Ferrell v. Com¬ 
monwealth, 264 S.W. 1078, 204 Ky. 
548—Elswick v. Commonwealth, 
261 S.W. 249, 202 Ky. 703—Cassady 
v. Commonwealth, 257 S.W. 721, 

201 Ky. 540—Cole v. Common¬ 
wealth, 257 S.W. 713, 201 Ky. 543— 
Hatfield v. Commonwealth, 254 S. 
W. 914, 200 Ky. 264—Curry v. Com¬ 
monwealth, 250 S.W. 793, 199 Ky. 
90—Robertson v. Commonwealth, 
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249 S.W. 1010, 198 Ky. 099—Spears 
v. Commonwealth, 247 S.W. 18, 197 
Ky. 428—Hale v. Commonwealth, 
246 S.W. 787, 197 Ky. 214—Ballou 
v. Commonwealth, 243 SW. 922, 
195 Ky. 722—Bowling v. Common¬ 
wealth, 237 S.W. 381, 193 Ky. 642- 
Ash v. Commonwealth, 236 S.W. 
1032, 193 Ky. 452—Commonwealth 
v. Riley, 232 S.W. 630, 192 Ky. 153 
—Turner v. Commonwealth, 231 S. 
W. 519, 191 Ky. 825. 

Mich.—People v. Ritholz, 103 N.W.2d 
481, 359 Mich. 539—People v. Bom- 
marito, 14 N.W.2d 812, 309 Mich. 
139, certiorari denied 65 S.Ct. 189, 
323 U.S. 777, 89 L.Ed. 621—People 
v. Lombardo, 3 N.W.2d 839, 301 
Mich. 451—People v. Schaub, 272 
N.W. 867, 279 Mich. 457—People v. 
Bagozzi, 231 N.W. 131, 251 Mich. 91 
—People v. Nappo, 231 N.W. 130, 
251 Mich. 89—People v. Davis, 226 
N.W. 337, first case, 247 Mich. 536 
—People v. Licavoli, 222 NW. 102, 
245 Mich. 202—People v. Du Shane, 
214 NW. 944, 240 Mich. 35—People 
v. Dungey, 209 NW. 57, 235 Mich. 
144—People v. Ruthenberg, 201 N. 
W. 358, 229 Mich. 315, error dis¬ 
missed Ruthenberg v. People of 
State of Michigan, 47 S.Ct. 470, 
273 U.S. 782, 71 L.Ed. 890—People 
v. Burt, 194 N.W. 547, 224 Mich. 
171. 

Miss.—Smith v. State, 87 So.2d 917, 
228 Miss. 476, 58 A.L.R.2d 1052— 
Copeland v. State, 30 So.2d 509, 202 
Miss. 58—Brown v. State, 176 So. 
721, 179 Miss. 696—King v. State, 
161 So. 296, 172 Miss. 610—Watson 
v. State, 146 So. 122, 166 Miss. 194 
—Bird v. State, 122 So. 539, 154 
Miss. 493—Mapp v. State, 120 So. 
170, 152 Miss. 298—Farmer v. 

State, 116 So. 884, 150 Miss. 776— 
Ingram v. State, 111 So. 362, 146 
Miss. 303—Love v. State, 107 So. 
667, 142 Miss. 602—Williamson v. 
State, 105 So. 479, 140 Miss. 841— 
Kennedy v. State, 104 So. 449, 139 
Miss. 579—Pickett v. State, 104 So. 
358, 139 Miss. 529—Toliver v. State, 
98 So. 342, 133 Miss. 789. 

Mo.—State v. Edwards, 317 S.W.2d 
441—State v. Garrison, 305 SW.2d 
447—State v. Hands, 260 SW.2d 14 
—State v. Jonas, 260 S.W.2d 3— 
State v. Carenza, 212 S.W.2d 743, 
357 Mo. 1172—State v. Martin, 208 
SW.2d 203, 357 Mo. 368—State v. 
Askew, 56 S.W.2d 52, 331 Mo. 684- 
State v. Howard, 23 S.W.2d 11, 324 
Mo. 145—State v. Jenkins, 14 SW. 
2d 624, 321 Mo. 1237—State v. Wil¬ 
liams, 14 S.W.2d 434, 328 Mo. 627- 
State v. McNeece, 295 S.W. 737, 317 
Mo. 304—State v. Rhodes, 292 S.W. 
78, 316 Mo. 571—State v. Hadlock, 
289 S.W. 945, 316 Mo. 1—State v. 
Horton, 278 S.W. 661, 312 Mo. 202, 
error dismissed Horton v. State, 
46 S.Ct. 481, 271 U.S. 690, 70 LJSd. 
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1154—State v. Rebastl, 267 S.W. 
858, 306 Mo. 336—State v. Graham, 
247 S.W. 194, 295 Mo. 696, transfer¬ 
red, see App„ 250 S.W. 925, re¬ 
transferred, 256 S.W. 770, 301 Mo. 
272—State v. Hall, 231 SW. 1001. 

City of St. Louis v. Simon, App., 
223 S.W.2d 864—City of St. Louis 
v. Washington, App., 223 SW.2d 
858—State v. Monroe, App., 289 S. 
W. 29—State v. Martin, App., 285 
S.W. 777—State v. Boswell, App., 
272 S.W. 982—State v. Brownfield, 
App., 256 S.W. 143—State v. Kra¬ 
mer, 226 SW. 643, 206 Mo.App. 49. 
Mont.—State ex rel. Wong You v. 
District Court of Thirteenth Ju¬ 
dicial Dist. in and for Yellowstone 
County, 78 P.2d 353, 106 Mont. 347 
—State v. Neidamier, 37 F.2d 670, 

98 Mont. 124—State v. Mullaney, 
16 P.2d 407, 92 Mont. 553—State v. 
De Haven, 250 P. 615, 77 Mont. 299 
—State v. Heed, 163 P. 477, 53 
Mont. 292, Ann.Cas.l917E, 783. 

Okl.—State v. Holden, Cr., 344 P.2d 
595—Wilcoxon v. State, Cr., 343 P. 
2d 194—Doyle v. State, Cr., 320 P. 
2d 412—West v. State, Cr., 277 P. 
2d 199—Willaford v. State, 261 P. 
2d 630, 97 Okl.Cr. 247—Hodge v. 
State, 258 P.2d 215, 97 Okl.Cr. 73 
—Kizer v. State, 249 P.2d 132, 96 
Okl.Cr. 92—Webster v. State, 248 
P.2d 646, 96 Okl.Cr. 44—Jones v. 
State, 245 P.2d 756, 95 Okl.Cr. 323 
—Phillips v. State, 245 P.2d 129, 95 
Okl.Cr. 336—Edwards v. State, 228 
P.2d 672, 94 Okl.Cr. 11—Kirk v. 
State, 223 P.2d 558, 92 Okl.Cr. 360 
—Jones v. State, 177 P.2d 148, 83 
Okl.Cr. 358—O’Dell v. State, 158 
P.2d 180, 80 Okl.Cr. 194—Sears v. 
State, 156 P.2d 145, 79 Okl.Cr. 437 
—Weaver v. State, 154 P.2d 585, 
79 Okl.Cr. 267—Vincent v. State, 
129 P.2d 214, 75 Okl.Cr. 128—Ham¬ 
monds v. State, 120 P.2d 376, 73 
OkLCr. 287—Tucker v. State, 113 
P.2d 394, 72 Okl.Cr. 72—Barnett v. 
State, 109 P.2d 243, 71 Okl.Cr. 118 
—Simons v. State, 101 P.2d 852, 
69 OkLCr. 265—Goodwin v. State, 

99 P.2d 181, 68 Okl.Cr. 381—Lee v. 

State, 92 P.2d 621, 66 Okl.Cr. 399- 
Newton v. State, 71 P.2d 122, 61 
Okl.Cr. 237—Loftin v. State, 62 P. 
2d 664, 60 Okl.Cr. 183—Luker v. 
State, 62 P.2d 255, 60 Okl.Cr. 151— 
Steyh v. State, 52 P.2d 121, 58 Okl. 
Cr. 258—Griffin v. State, 46 P.2d 
382, 57 Okl.Cr. 176—Hardin v. 

State, 41 P.2d 922, 56 Okl.Cr. 440- 
Bath v. State, 38 P.2d 964, 56 Okl. 
Cr. 197—Strategier v. State, 32 P. 
2d 1054, 56 Okl.Cr. 11—Teague v. 
State, 32 P.2d 951, 56 OkLCr. 14— 
Sherwood v. State, 80 P.2d 197, 55 
OkLCr. 285—Grider v. State, 7 P.2d 
170, 63 OkLCr. 58—Wilson v. State, 
1 P.2d 839, 51 OkLCr. 318—Moore 
v. State, 1 P.2d 813, 51 OkLCr. 411 
—Smith v. State, 299 P. 243, 51 
OkLCr. 119—Goodbarry v. State, 
296 P. 985, 50 OkLCr. 185—Sanders 
v. State, 287 P. 842, 46 OkLCr. 298 


—Gambill v. State, 283 P. 262, 45 
Okl.Cr. 281—'Wheeler v. State, 281 
P. 599, 44 Okl.Cr. 445—Yeager v. 
State, 278 P. 665, 43 Okl.Cr. 318— 
Callahan v. State, 276 P. 494, 42 
Okl.Cr. 425—Brannon v. State, 2C4 
P. 835, 39 Okl.Cr. 207—Cowan v. 
State, 262 P. 710, 38 OkLCr. 399— 
Rambo v. State, 259 P. 602, 38 Okl. 
Cr. 192—Woods v. State, 258 P. 816, 
37 Okl.Cr. 377—McDaniels v. State, 
253 P. 1041, 36 Okl.Cr. 313—Wilson 
v. State, 239 P. 188, 31 Okl.Cr. 
389—Soderberg v. State, 237 P. 467. 
31 Okl.Cr. 123—Miles v. State, 236 
P. 907, 31 OkLCr. 4—Keith v. State, 
235 P. 631, 30 OkLCr. 168, followed 
in 235 P. 634, 30 Okl.Cr. 168 and 
235 P. 635, 30 Okl.Cr. 179—'Yakum 
v. State, 235 P. 253, 30 Okl.Cr. 184 
—Berg v. State, 233 P. 497, 29 Okl. 
Cr. 112. 

Or.—State v. Hoover, 347 P.2d 69— 
State v. Walker, 296 P. 850, 135 
Or. 680—State v. Duffy, 295 P. 953, 
135 Or. 290—State v. Goldstein, 
224 P. 1087, 111 Or. 221—State v. 
Laundy, 204 P. 958, 103 Or. 443, re¬ 
hearing denied 206 P. 290, 103 Or. 
443. 

S.D.—State v. Mehlhaff, 29 N.W.2d 78, 
72 S.D. 17—State v. Mason, 227 N. 
W. 73, 55 S.D. 611. 

Tenn.—Church v. State, 333 S.W.2d 
799—McBride v. State, 290 S.W.2d 
648, 200 Tenn. 100—Simmons v. 
State, 281 S.W.2d 487, 198 Tenn. 
587—Ervin v. State, 268 S.W.2d 
351, 196 Tenn. 459—Williamson v. 
State, 250 S.W.2d 556, 194 Tenn. 
341—Duncan v. State, 234 S.W.2d 
835, 191 Tenn. 427—Barnett v. 

State, 234 S.W.2d 833, 191 Tenn. 420 
—Fuqua v. State, 130 S.W.2d 125, 
175 Tenn. 11—Jones v. State, 33 S. 
W.2d 59, 161 Tenn. 370—Stone v. 
State, 30 S.W.2d 247, 161 Tenn. 290 
—Dittberner v. State, 291 S.W. 839, 
155 Tenn. 102, error dismissed Ditt- 
burner v. State of Tennessee, 48 
S.Ct. 38, 275 U.S. 576, 72 L.Ed. 435 
—Farmer v. State, 254 S.W. 552, 
148 Tenn. 216—Hughes v. State, 
238 S.W. 588, 145 Tenn. 544, 20 
A.L.R. 544. 

Burns v. City of Nashville, 261 
S.W.2d 149, 37 Tenn.App. 205. 
Wash.—State v. Olsen, 263 P.2d 824, 
43 Wash.2d 726—State v. Green, 
260 P.2d 343, 43 Washed 102- 
State v. Mason, 252 P.2d 298, 41 
Wash.2d 746—State v. Cyr, 246 P. 
2d 480, 40 Wash.2d 840—State v. 
Rousseau, 241 P.2d 447, 40 Wash. 
2d 92—State v. Young, 239 P.2d 
858, 39 Wash.2d 910—City of Brem¬ 
erton v. Smith, 199 P.2d 95, 31 
Wash.2d 788—State v. Robbins, 169 
P.2d 246, 25 Wash.2d 110—State v. 
Krantz, 164 P.2d 453, 24 Wash.2d 
350—State v. Thomas, 49 P.2d 28 
183 Wash. 643—State v. Innocent! 
16 P.2d 439, 170 Wash. 286—State 
v. Phillips, 300 P. 521, 163 Wash. 
207—State v. Dillon, 284 P, 1016 
155 Wash. 486—State v. MUller, 27; 
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P. 75, 151 Wash. 114—State v. 
Blight, 273 P. 751, 150 Wash. 475 
—State v. Anderson, 268 P. 874, 148 
Wash. 310, certiorari denied Kind- 
lund v. State of Washington, 49 S 
Ct. 94, 278 U.S. 650, 73 L.Ed. 562 
—State v. McKindel, 268 P. 593, 148 
Wash. 237--State v. Gramps, 263 P. 
951, 146 Wash. 509—State v. Brit¬ 
ton, 242 P. 377, 137 Wash. 360, re¬ 
heard 247 P. 9, 137 Wash. 360_ 

State v. Kittle, 241 P. 962, 137 
Wash. 173—City of Olympia v. 
Culp, 240 P. 360, 136 Wash. 374, fol¬ 
lowed in City of Olympia v. Culp, 
240 P. 362, 136 Wash. 394—State v. 
Deitz, 239 P. 386, 136 Wash. 228— 
State v. Secrest, 229 P. 744, 131 
Wash. 217—State v. Hughlett, 214 
P. 841, 124 Wash. 366—State v. 
Llewellyn, 205 P. 394, 119 Wash. 
306. 

W.Va.—State v. Taft, 102 S.E.2d 149, 
143 W.Va. 369—State v. Rigsby, 20 
S.E.2d 906, 124 W.Va. 344—State v. 
Hatfield, 164 S.E. 518, 112 W.Va. 
424—State v. Olivetti, 148 S.E. 205, 
107 W.Va. 357—State v. Brown, 
132 S.E. 366, 101 W.Va. 160—State 
v. Sutter, 76 S.E. 811, 71 W.Va. 371, 
13 L.RA.N.S., 399—State v. Ed¬ 
wards, 41 S.E. 429, 51 W.Va. 220, 
59 L.R.A. 465. 

Wis.—State v. Phillips, 55 N.W.2d 
384, 262 Wis. 303—State v. Cox, 45 
N.W.2d 100, 258 Wis. 162—Gray v. 
State, 9 N.W.2d 68, 243 Wis. 57— 
Scaffido v. State, 251 N.W. 651, 215 
Wis. 389—Camallo v. State, 190 
N.W. 153, 184 Wis. 284. 

Wyo.—State v. Young, 281 P. 17, 40 
Wyo. 508—State v. George, 231 P. 
683, 32 Wyo. 223—Wiggin v. State, 
206 P. 373, 28 Wyo. 480. 

Search without warrant as incident 
to arrest see Searches and Seizures. 
§ 67. 

Search prior to arrest but incidental 
thereto 

Cal.—People v. Luna, 318 P.2d 116,. 
155 C.A.2d 493—People v. Acosta, 
298 P.2d 29, 142 C.A.2d 59. 

Arrest by railroad policeman 

Evidence obtained in search of ac¬ 
cused at time of his lawful arrest 
by railroad policeman was properly 
admitted in prosecution for theft. 
Ky.—Congleton v. Commonwealth* 
116 S.W.2d 300, 273 Ky. 282. 

Escape after arrest 
Evidence obtained in search of ac¬ 
cused’s premises after his lawful 
arrest was held admissible notwith¬ 
standing accused escaped from offi¬ 
cers shortly after his arrest. 

Okl.—Sallee v. State, 17 P.2d 520, 54 
OkLCr. 217—Sallee v. State, 1 P. 
2d 794, 51 OkLCr. 414. 

Evidenoe in presence of arresting' 
officer, and of accused, when the ar¬ 
rest was made, is admissible. 
Wash.—State v. Conrad, 231 P. 942* 
132 Wash. 153. 
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so, 93 * 5 and even though the officer violated a statute 
requiring him to inform the person arrested of the 
cause of the arrest, 93 * 10 provided the search is rea¬ 
sonable and made in good faith, 93 * 15 and not merely 
a subterfuge in an effort to justify the search. 93 * 20 
The fact that the articles seized were used in the 
commission of an offense other than the one for 
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which the arrest was made is not sufficient cause 
for excluding them. 94 

The evidence thereby procured is incompetent, 
however, if accused is not under arrest, 95 or is ar¬ 
rested after an illegal search, 96 or if the arrest is 
unlawful, 97 or the search bears no reasonable rela- 


03.5 Cal.—People v. Winston, 293 P. 
2d 40, 46 C.2d 151. 

People v. Dupee, 311 P.2d 568, 151 
C.A.2d 364—People v. Sayles, 295 
p.2d 579, 140 C.A.2d 657. 

Del.—Lido Social Club v. State, 86 
A.2d 859, 7 Terry 852. 

93.10 Cal.—People v. Harris, 304 P. 
2d 178, 14b C.A.2d 142. 

93.15 Cal.—People v. Malone, 343 P. 
2d 333, 173 C.A.2d 234. 

Evidence held admissible 

Mo.—State v. Menard, 331 S.W.2d 
521. 

93.20 Okl.—State v. Holden, Cr., 344 
P.2d 595—O’Dell v. State, 158 P.2d 
180, 80 Okl.Cr. 194. 

94. Cal.—People v. Cartier, 339 P. 
2d 172, 170 C.A.2d 613—People v. 
Cahill, 328 P.2d 995, 163 C.A.2d 15 
—People v. Brooks, 316 P.2d 435, 
154 C.A.2d 631—People v. Ortiz, 
305 P.2d 145, 147 C.A.2d 248—Peo¬ 
ple v, Lujan, 296 P.2d 93, 141 C.A. 
2d 143—People v. Martin, 295 P.2d 
33, 140 C.A.2d 387. 

Fla.—Self v. State, 98 So.2d 333. 

Blake v. State, App., 112 So.2d 
391. 

Idaho.—State v. Poison, 339 P.2d 510, 
81 Idaho 147—State v. Proud, 262 
P.2d 1016, 74 Idaho 429. 

Ind.—Neely v. State, 164 N.E.2d 110 
—Stearsman v. State, 143 N.E.2d 
81, 237 Ind. 149—Arthur v. State, 
86 N.E.2d 698, 227 Ind. 493—Rucker 
v. State, 77 N.E.2d 355, 225 Ind. 636 
—Smith v. State, 21 N.E.2d 709, 
215 Ind. 629—Haverstick v. State, 
147 N.E. 625, 196 Ind. 145. 

Ky.—Spears v. Commonwealth, 271 
S.W.2d 855—Aired v. Common¬ 
wealth, 272 S.W.2d 44—Stratton v. 
Commonwealth, 263 S.W.2d 99— 
Ginter v. Commonwealth, 262 S.W. 
2d 178—Tackett v. Commonwealth, 
261 S.W.2d 298—Commonwealth v. 
Bentley, 259 S.W.2d 441. 

Okl.—State v. Holden, Cr., 344 P.2d 
595—Peterson v. State, Cr., 280 P. 
2d 1029—O’Dell v. State, 158 P.2d 
180, 80 Okl.Cr. 194. 

Tenn.—Church v. State, 333 S.W.2d 
799. 

Wash.—State v. Green, 260 P.2d 343, 
43 Wash.2d 102—State ex rel. Fong 
v. Superior Court of State, 188 P. 
2d 125, 29 Wash.2d 601, certiorari 
denied Fong v. Superior Court of 
State of Washington for King 
County, 69 S.Ct. 1525, 337 TJ.S. 956, 
93 L.Ed. 1775. 


Wis.—Gray v. State, 9 N.W.2d 68, 
243 Wis. 57. 

95. Fla.—Houston v. State, App., 113 
So.2d 582. 

| Ky.—Joseph v. Commonwealth, 324 S. 
W.2d 126. 

Miss.—Goodman v. State, 130 So. 285, 
158 Miss. 269—Chrestman v. State, 

114 So. 748, 148 Miss. 673. 

Attempt at arrest as sufficient 

(1) Officer, legally going on prem¬ 
ises without warrant to arrest for 
felony, may testify to finding still, 
although flight prevented arrest at 
that time. 

Miss.—Wallace v. State, 115 So. 778, 
149 Miss. 639. 

(2) Evidence of liquor found in au¬ 
tomobile was held admissible, al¬ 
though warrant was void, where evi¬ 
dence was discovered without search 
while officers were trying to effect 
arrest of accused whQ escaped. 

Mo.—State v. Watson, 44 S.W.2d 132, 

329 Mo. 158. 

96. Ill.—People v. De Luca, 175 N.E. 
370, 343 I1L 269. 

Okl.—State v. Haygood, Cr., 325 P. 
2d 978—Padgett v. State, 213 P.2d 
580, 90 Okl.Cr. 269. 

Or.—State v. McDaniel, 231 P. 965, 

115 Or. 187, reheard 237 P. 373, 
115 Or. 187. 

Proof of arrest 

Arrest of accused before search 
was not shown by evidence that sher- j 
Iff thought accused was previously 
under arrest. 

Ind.—Burnett v. State, 166 N.E. 430, 
201 Ind. 134. 

Arrest incidental to search 
Fla.—Melton v. State, 75 So.2d 291. 

97. Cal.—People v. Dixon, 296 P.2d 
557, 46 C.2d 456. 

People v. Macias, App., 4 Cal. 
Rptr. 256—Gascon v. Superior 
Court In and For Los Angeles 
County, 337 P.2d 201, 169 C.A.2d 
356—People v. Harvey, 319 P.2d 
689, 156 C.A.2d 516—People v. 

Dean, 311 P.2d 85, 151 C.A.2d 165- 
People v. Goodo, 304 P.2d 776, 147 
C.A.2d 7—People v. Wilson, 301 
P.2d 974, 145 CJA2d 1—People v. 
Schraier, 297 P.2d 81, 141 C.A.2d 
600—People v. Thymiakas, 296 P. 
2d 4, 140 C.A.2d 940. 

Del.—Rickards v. State, 77 A.2d 199, 

6 Terry 573. 

Fla.—Boynton v. State, 64 So.2d 536 
—Dickens v. State, 59 So.2d 775— 
Kersey v. State, 58 So.2d 155. 
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Ill.—People v. Kalpak, 140 N.E.2d 
726, 10 I11.2d 411—People v. Gallo¬ 
way, 131 N.E.2d 474, 7 I11.2d 527- 
People v. Henneman, 27 N.E.2d 448* 
373 Ill. 603—People v. Duchant, 19 
N.E.2d 590, 370 Ill. 650—People v. 
Ford, 191 N.E. 315, 256 III. 572— 
People v. Humphreys, 187 N.E. 446, 
353 III. 340—People v. Macklin, 186 
N.E. 531, 353 Ill. 64. 

People v. Chatman, 54 N.E.2d 
631, 322 Ill.App. 519—People v. 
Fischetti, 273 Ill.App. 215. 

Ind.—Enlow v. State, 125 N.E.2d 250, 
234 Ind. 156—Brown v. State, 99 N. 
E.2d 103, 229 Ind. 470—Edwards v. 
State, 152 N.E. 721, 198 Ind. 170— 
Morgan v. State, 151 N.E. 98, 197 
Ind. 374. 

Ky.—Collins v. Commonwealth, 317 
S.W.2d 873—Rader v. Common¬ 
wealth, 242 S.W.2d 610—Cowan v. 
Commonwealth, 215 S.W.2d 989, 308 
Ky. 842—Powell v. Commonwealth, 
211 S.W.2d 850, 307 Ky. 545—Small¬ 
wood v. Commonwealth, 204 S.W.2d 
945, 305 Ky. 520—Bundy v. Com¬ 
monwealth, 143 S.W.2d 1054, 284 
Ky. 119—Cawood v. Common¬ 
wealth, 17 S.W.2d 453, 229 Ky. 522 
—Bowman v. Commonwealth, 276 
S.W. 1057, 211 Ky. 11S—Foley v. 
Commonwealth, 246 S.W. 800, 197 
Ky. 226—Helton v. Commonwealth, 
243 S.W. 918, 195 Ky. 678, 

Mich.—People v. Stein, 251 N.W. 788, 
265 Mich. 610, 92 A.L.R. 481- 

People v. Bendoni, 248 N.W. 627, 
263 Mich. 295—People v. Stewart, 
206 N.W. 337, 232 Mich. 670—Peo¬ 
ple v. Margelis, 186 N.W. 488, 217 
Mich. 423. 

Miss.—Smith v. State, 87 So.2d 917, 
228 Miss. 476, 58 A.L.R.2d 1052— 
Jones v. State, 62 So.2d 334, 216 
Miss. 263—Thomas v. State, 44 So. 
2d 403, 208 Miss. 264—Kelly v. 
State, 43 So.2d 383—Cochran v. 
State, 2 So.2d 822, 191 Miss. 273— 
Washington v. State, 145 So. 736, 
167 Miss. 226—Polk v. State. 142 
So. 480, 167 Miss. 506—Patton v. 
State, 135 So. 352, 160 Miss. 274— 
Castillow v. State, 135 So. 205, 160 
Miss. 473—Fletcher v. State, 131 
So. 251, 159 Miss. 41—Myers v. 
State, 130 So. 741, 158 Miss. 554— 
Webb v. Town of Sardis, 108 So. 
442, 143 Miss. 92—Orick v. State. 
105 So. 465, 140 Miss. 184, 41 A.L. 
R. 1129—Butler v. State, 101 So. 
193, 135 Miss. 885. 

Mo.—State v. Cuezze, 249 S.W.2d 373. 
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tion to the arrest, 97 * 5 or was not incidental to the 
arrest. 97 * 10 Nevertheless an illegal arrest does not 
render inadmissible evidence which was not obtained 
as a result of the unlawful arrest, which was not 
made until after all evidence had in a lawful man¬ 


ner been completely obtained. 97 * 16 

Acquittal of the charge for which accused was 
originally arrested renders evidence discovered in 
a search incidental to such arrest inadmissible in a 
subsequent prosecution for a different offense ac- 


State v. Smith, App., 285 S.W. 
1039—State v. Dunivan, 269 S.W. 
415, 217 Mo.App. 548. 

Mont.—State v. Mullaney, 16 P.2d 
407, 92 Mont. 553. 

Okl.—Sanders v. State, Cr., 287 P.2d 
458—McCormick v. State, Cr., 277 
P.2d 219—Cofer v. Oklahoma City, 
Cr., 277 P,2d 204—Branson v. State, 
Cr., 270 P.2d 362—Rainbolt v. 
State, 260 P.2d 426, 97 Okl.Cr. 164 
—Humphries v. State, 235 P.2d 975, 
94 Okl.Cr. 319—Leach v. State, 235 
P.2d 968, 94 Okl.Cr. 334—Barnett 
v. State, 235 P.2d 555, 94 Okl.Cr. 
293—Johnson v. State, 220 P.2d 
469, 92 Okl.Cr. 63—Jones v. State, 
202 P.2d 228, 88 Okl.Cr. 243—Law- 
son v. State, 182 F.2d 786, 84 Okl. 
Cr. 396—Mayes v. State, 156 P.2d 
822, 80 Okl.Cr. 52—Miller v. State, 
123 P.2d 699, 74 Okl.Cr. Ill—Bar¬ 
nett v. State, 109 P.2d 243, 71 Okl. 
Cr. 118—Hoppes v. State, 105 P.2d 
433, 70 Okl.Cr. 179—Ketcham v. 
State, 75 P.2d 1159, 63 Okl.Cr. 428 
—Black v. State, 74 P.2d 1172, 63 
Okl.Cr. 317—McDonald v. State, 13 
P.2d 213, 53 Okl.Cr. 443—Wallace 
v. State, 294 P. 198, 49 Okl.Cr. 281 
—Portlock v. State, 258 P. 1070, 38 
Okl.Cr. 28—Clinton v. State, 2 58 
P. 286, 37 Okl.Cr. 332—Woodward 
v. State, 238 P. 498, 31 Okl.Cr. 196 
—Levy v. State, 238 P. 235, 31 Okl. 
Cr. 199. 

Tenn.—Morrison v. State, 237 S.W.2d 
548, 192 Tenn. 48—Smith v. State, 
184 S.W.2d 390, 182 Tenn. 158- 
Cox v. State, 181 S.W.2d 338, 181 
Tenn. 344, 154 A.L.R. 809—Smith v. 
State, 90 S.W.2d 523, 169 Tenn. 633. 
Wash.—City of Bremerton v. Smith, 
199 P.2d 95, 31 Wash.2d 788- 
State v. Miles, 190 P.2d 740, 29 
Wash.2d 921—State v. Vennir, 291 
P. 1098, 159 Wash. 58—State v. 
Gibbons, 203 P. 390, 118 Wash. 
171. 

W.Va.—State v. Koil, 136 S.E. 510, 
103 W.Va. 19—State v. Massie, 120 
S.E. 514, 95 W.Va. 233. 

Wis.—Testolin v. State, 205 N.W. 825, 
188 Wis. 275. 

Reason, for rule 

It is duty of courts to protect citi¬ 
zens from unwarranted, arbitrary, il¬ 
legal arrests by officers of the law. 
Wash.—State v. Toung, 239 P.2d 858, 
39 Wash.2d 910. 

Evidence uncovered before illegal ar¬ 
rest 

Evidence secured in an illegal at¬ 
tempt to arrest on mere suspicion 
was inadmissible, in prosecution for 
transporting intoxicating liquors, al¬ 


though through fortuitous circum¬ 
stances evidence was uncovered be¬ 
fore arrest was accomplished, in that 
horse frightened by officer’s flash¬ 
light threw buggy and occupants 
over embankment, disclosing liquor. 
Ky.—Catching v. Commonwealth, 264 
S.W. 1067, 204 Ky. 439. 

Subsequent issuance of search war¬ 
rant 

Where prior arrest and detention 
of motorist was unlawful, but intoxi¬ 
cating liquor was found in his auto¬ 
mobile following issuance of a valid 
search warrant, issuance of warrant 
did not legalize the arrest and, in 
prosecution for possessing intoxicat¬ 
ing liquor, justify introduction of ev¬ 
idence discovered as a result of 
search; and in such case proof of 
alleged illegality of arrest is admis¬ 
sible even though subsequent search 
is legal. 

Tenn.—Murphy v. State, 254 S.W.2d 
979, 194 Tenn. 698. 

Compelling officer to disclose source 
of information 

Where evidence, obtained by arrest 
without warrant, is offered accused 
may question officer concerning 
source and nature of information on 
which he acted, including informant’s 
name. 

Miss.—Mapp v. State, 114 So. 825, 
148 Miss. 739. 

Probable oause for arrest without 
warrant 

(1) Officer's opinion as to whether 
information constituted probable 
cause for going on premises without 
warrant to arrest does not of itself 
Justify admission of evidence. 

Miss.—Mapp v. State, supra. 

(2) Certified copy of affidavit 
charging accused’s companion when 
arrested with violating speed law, in¬ 
dorsed “Discharged,” was properly 
excluded in liquor prosecution, as be¬ 
ing irrelevant to probable cause. 
Ind.—De Long v. State, 168 N.E. 22, 

201 Ind. 302. 

97.5 Cal.—People v. Mills, 306 P.2d 
1005, 148 C.A.2d 392, certiorari de¬ 
nied Mills v. People of State of 
California, 78 S.Ct. 55, 355 U.S. 841, 
2 L.Ed.2d 46, rehearing denied 78 
S.Ct. 147, 355 U.S. 886, 2 L.Ed.2d 
116—People v. Molarius, 303 P.2d 
350, 146 C.A.2d 129. 

Tenn.—Ledbetter v. State, 207 S.W.2d 
336, 185 Tenn. 619. 

Xilmits of search ou arrest 

(1) Where the scope of the search 
is confined within lawful limits, dis¬ 
covery of independent offenses may 
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he testified to in prosecution of such 
offenses. 

Tenn.—Elliott v. State, 116 S.W.2d 
1009, 173 Tenn. 203. 

(2) Highway patrol officers who 
arrested accused for reckless driving 
of an automobile were without au¬ 
thority to search the rear compart¬ 
ment of the automobile wherein in¬ 
toxicating liquor was found, and 
hence testimony of the officers as to 
discovery of the liquor in subse¬ 
quent prosecution for illegal posses¬ 
sion and transportation of the liquor 
was inadmissible. 

Tenn.—Elliott v. State, supra. 

Search of automobile parked some 
distance from place of arrest 
Okl.—Crim v. State, 145 P.2d 444, 78 
Okl.Cr. 153. 

Arrest of accused’s wife 

Where there was probable cause 
for arrest of accused's wife for bur¬ 
glary, search of the home where she 
was rooming incident to arrest was 
competent against her, although not 
competent against husband already 
in jail. 

Miss.—Millette v. State, 148 So. 788, 
167 Miss. 172. 

Evidence discovered after arrest of 
accused's son 

Evidence of liquor discovered by 
search without warrant after ac¬ 
cused's son had been arrested was 
held incompetent. 

Ky.—Grigsby v. Commonwealth, 292 
S.W. 319, 218 Ky. 793. 

97.10 Fla.—Melton v. State, 75 So. 
2d 291. 

Ill.—People v. Kraus, 37 N\E.2d 182, 
377 Ill. 539. 

Ky.—Flannery v. Commonwealth, 324 
S.W.2d 128—Commonwealth v. Lew¬ 
is, 217 S.W.2d 625, 309 Ky. 276. 
Miss.—Joyce v. State, 87 So.2d 92, 
227 Miss. 854—Martin v. State, 64 
So.2d 629, 217 Miss. 506. 

Okl.—Amos v. State, 261 P.2d 626, 
97 Okl.Cr. 211—Simmons v. State, 
229 P.2d 615, 94 Okl.Cr. 18—John¬ 
son v. State, 220 P.2d 469, 92 Okl. 
Cr. 63—Patty v. State, 125 P.2d 
784, 74 Okl.Cr. 322. 

Search not Incidental to arrest 
On arrest on warrant for offense 
other than violation of prohibitory 
liquor laws, evidence obtained by 
searching accused’s car without war¬ 
rant was Inadmissible in prosecution 
for transporting intoxicating liquor. 
Okl.—Dean v. State, 258 P. 812, 37 
Okl.Cr. 396. 

97.15 Miss.—Milton v. City of Mc- 
Comb, 26 So.2d 463, 200 Miss. 15. 
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cording to some decisions, 97 - 20 but there is authority 
holding otherwise. 97 * 26 

§ 657(8).-Facts Existing Prior to, 

or Disclosed Independently of. Il¬ 
legal Search 

Evidence as to facts existing prior to, or disclosed 
from a source independent of, the illegal search is com¬ 
petent. 

Evidence as to facts existing prior to the illegal 
search is competent. 98 If knowledge of facts is 
disclosed from a source independent of the illegal 
search and seizure, they may be proved like other 
facts; 99 and it has been held that what is seen and 
heard, even on an illegal entry, may be made the 
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basis of a questioning for evidence. 99 * 6 

§ 657(9).-Persons Entitled to Ob¬ 

ject 

Evidence wrongfully obtained Is not Incompetent 
against the accused where the unlawful search was of the 
property of a third person unless the accused was in pos¬ 
session or had the right of possession or control of the 
premises searched. 

The immunity to illegal searches and seizures is a 
personal privilege, and evidence wrongfully obtained, 
including property of accused, is not incompetent 
against accused where the unlawful search and 
seizure was of the person or property of a third 
person, 1 or unless it is shown that accused was in 


97.20 Ky.—Thomason v. Common¬ 
wealth, 322 S.W.2d 104—Common¬ 
wealth v. Vaughn, 296 S.W.2d 220 
—Parrott v. Commonwealth, 287 S. 
W.2d 440. 

Finding 1 of guilt necessary 

Where an original and separate 
charge based on offense for which 
accused was arrested is pending in 
a court and subsequently accused Is 
charged in another couprt of separate 
offense, no evidence which was ob¬ 
tained solely as a result of search 
made after arrest for initial charge 
is admissible in trial of second charge 
until offender is found guilty in first 
court. 

Ky.—Thomason v. Commonwealth, 
322 S.W.2d 104. 

97.25 Okl.—State v. Holden, 344 P.2d 
595—O’Dell v. State, 158 P.2d 180, 
80 Okl.Cr. 194. 

98. Ind.—Walker v. State, 163 N.E. 
229, 200 Ind. 303. 

99 . U.S.—Warren v. Territory of Ha¬ 
waii, C.C.A.Hawaii, 119 F.2d 936, 
applying law of Hawaii. 

Alaska.—U. S. v. Johnstone, 6 Alaska 
323. 

Ill.—People v. Martin, 46 N.E.2d 997, 
382 Ill. 192. 

Ind.—Rohlflng v. State, 102 N.E.2d 
763, 230 Ind. 236. 

Mo.—State v. Wilkerson, 169 S.W.2d 
794, 349 Mo. 205. 

Introduction by accused 
Where accused was first tried in 
the county court, where evidence was 
offered against her which she claim¬ 
ed was obtained by an illegal search 
of her premises, evidence voluntarily 
produced on her behalf in that court 
was not obtained by means of the 
illegal evidence which it was intend¬ 
ed to refute, and can be used against 
her on her trial in the circuit court. 
Ky.—Gibson v. Commonwealth, 260 
S.W. 828, 199 Ky. 167. 

99.5 U.S.—Warren v. Territory of 
Hawaii, C.C.A.Hawaii, 119 F.2d 936. 

1. Idaho.—State v. Dunn, 258 P. 553, 
44 Idaho 636. 


Ill.—People v. Levy, 17 N.E.2d 967, 
370 Ill. 82—People v. Taylor, 149 
N.E. 797, 319 Ill. 174. 

Ind.—Richardson v. State, 164 N.E. 

j 269, 200 Ind. 420—Piedmont v. 

State, 154 N.E. 282, 198 Ind. 511 
—Frye v. State, 151 NJE. 728, 197 

i Ind. 615—Snedegar v. State, 147 N. 
E. 918, 196 Ind. 254—Earle v. State, 
142 N.E. 405, 194 Ind. 165. 

Ky.—West v. Commonwealth, 117 S. 
W.2d 998, 273 Ky. 779—Vogler v. 
Commonwealth, 75 S.W.2d 11, 255 
Ky. 511—Partin v. Commonwealth, 
288 S.W. 754, 216 Ky. 823—Short 
v. Commonwealth, 286 S.W. 1041, 
215 Ky. 763—McGinnis v. Common¬ 
wealth, 270 S.W. 832, 208 Ky. 239 
—Anderson v. Commonwealth, 264 
S.W. 1087, 204 Ky. 486—Neely v. 
Commonwealth, 256 S.W. 19, 201 
Ky. 165—McCarty v. Common¬ 
wealth, 254 S.W. 887, 200 Ky. 287 
—Keith v. Commonwealth, 247 S.W. 
42, 197 Ky. 362—Whitaker v. Com¬ 
monwealth, 246 S.W. 825, 197 Ky. 
283—Shell v. Commonwealth, 246 
S.W. 797, 197 Ky. 264—Common¬ 
wealth v. Flynn, 245 S.W. 503, 196 
Ky. 690—Bowling v. Common¬ 
wealth, 237 S.W. 381, 193 Ky. 642. 

Mich.—People v. Anscomb, 208 N.W. 
45, 234 Mich. 203. 

Miss.—Walker v. State, 115 So.2d 159, 
237 Miss. 470—Rose v. State, 76 So. 
2d 835, 222 Miss. 699—Jones v. 
State, 76 So.2d 201, 222 Miss. 387- 
Brooks v. State, 52 So.2d 609, ap¬ 
peal dismissed and certiorari denied 
72 S.Ct. 114, first case, 342 U.S. 863, 
96 L.Ed. 649—Dossett v. State, 52 
So.2d 490, 211 Miss. 650—Patterson 
v. State, 176 So. 603, 179 Miss. 758 
—McLemore v. State, 172 So. 139, 
178 Miss. 525—Ashley v. State, 117 
So. 511, 150 Miss. 547—Lovern v. 
State, 105 So. 759, 140 Miss. 635. 

Mo.—State v. Bunch, 270 S.W. 282, 
307 Mo. 411. 

Mont.—State v. District Court of 
Fifth Judicial District in and for 
Jefferson County, 236 P. 257, 73 
Mont. 438. 


Okl.—Heartsill v. State, Cr., 341 P. 
2d 625—Treadway v. State, Cr., 338 
P.2d 360—Skaggs v. State, Cr., 275 
P.2d 1018—Reece v. State, 259 P.2d 
316, 97 Okl.Cr. 115—Story v. State, 
258 P.2d 706, 97 Okl.Cr. 116—Sears 
v. State, 156 P.2d 145, 79 Okl.Cr. 
437—Tacker v. State, 113 P.2d 394, 
72 Okl.Cr. 72—Williams v. State, 33 
P.2d 234, 56 Okl.Cr. 66—Dean v. 
State, 300 P. 319, 51 Okl.Cr. 138— 
Ashwood v. State, 272 P. 385, 41 
Okl.Cr. 250—Hall v. State, 264 P. 
221, 39 Okl.Cr. 254—Cummings v. 
State, 256 P. 70, 37 Okl.Cr. 47— 
Fullingame v. State, 249 P. 167, 35 
Okl.Cr. 153—Fullingame v. State, 
249 P. 166, 35 Okl.Cr. 154—Hardy v. 
State, 248 P. 874, 35 Okl.Cr.' 124- 
White v. State, 244 P. 450, 33 Okl. 
Cr. 428—Keith v. State, 223 P. 191, 
26 Okl.Cr. 222. 

Or.—State v. Barrett, 254 P. 198, 121 
Or. 67—State v. Hilton, 249 P. 1103, 
119 Or. 441—State v. Laundy, 204 
P. 958, 103 Or. 443, rehearing de¬ 
nied 206 P. 290, 103 Or. 443. 
Wash.—State v. Funk, 17 P.2d 11, 170 
Wash. 560—State v. Vennir, 291 P. 
1098, 159 Wash. 58. 

Tenant's consent as sufficient against 
lessor 

Goods obtained in search of garage 
with consent of tenant in possession 
are lawfully obtained and competent 
in evidence against lessors. 

Wis.—Vejih v. State, 200 N.W. 659, 
185 Wis. 21. 

Public place 

Office occupied by tax commission¬ 
er of county was a public place, and 
persons entering there and seeing 
such officer in open possession of in¬ 
toxicating liquors, could testify 
thereto, although they had no search 
warrant. 

Ky.—Commonwealth v. Mathis, 2 62 
S.W. 288, 203 Ky. 359. 

Start of search oa accused’s premis¬ 
es 

Fact that officers without warrant 
began search of accused's premises 


603 



§§ 657 (9)—657 (10) CRIMINAL LAW 

possession or had the right of possession or control 
of the premises searched. 1 - 5 

§ 657(10).-Persons Procuring Evi¬ 

dence 

The general rule, subject to some exceptions, is that 
the evidence to be excluded must have been obtained un¬ 
lawfully by officers of the Jurisdiction In which it Is 
sought to be offered. 

The evidence to be excluded must have been ob¬ 
tained unlawfully by officers of the jurisdiction in 
which it is sought to be offered. 1 - 60 


22A C.J.S. 

Search by individuals. Where the constitutional 
prohibition against unlawful searches and seizures 
is directed solely to the state or its agencies, evi¬ 
dence wrongfully obtained by private individuals 
having no authority or color of authority from the 
state is, in the absence of statutory regulation to the 
contrary competent against accused, 2 unless the 
private individual obtained the evidence in participa¬ 
tion with state officers in an illegal search. 3 

Search by federal officers. Where the evidence 
is procured by federal officers, in some states the 
rule laid down is that it is as much the duty of the 


within curtilage, in violation of 
Const. Art. 10, does not render inad¬ 
missible evidence of matters discov¬ 
ered outside the curtilage. 

Ky.—Richardson v. Commonwealth, 
266 S.W. 1, 205 Ky. 434. 

Pact that Jug* of liquor was wrong¬ 
fully taken from purchasers thereof 
was not ground for excluding it 
from evidence as against defendants. 
Wash.—State v. Ditmar, 232 P. 321, 
132 Wash. 501. 

1.5 Miss.—Walker v. State, 115 So. 

2d 159, 237 Miss. 470. 

Who may institute proceedings to 
suppress or exclude see infra § 657 
(29). 

Accused as tenant 

(1) Evidence obtained by search 
of residence which accused had 
leased, and all of which was under 
his charge, and so constituted his 
home, was inadmissible against him, 
there having been no warrant to 
search his residence but only the 
home of others who occupied the 
home with him. 

Miss.—Harrell v. State, 106 So. 268, 
140 Miss. 737. 

(2) Search of premises leased by 
accused, and not described in war¬ 
rant, was held unlawful, and evidence 
obtained not admissible. 

Miss.—Barnard v. State, 124 So. 479, 
155 Miss. 390. 

(3) Evidence procured without 
search warrant was held not admis¬ 
sible, in prosecution for manufactur¬ 
ing liquor, against occupant of prem¬ 
ises holding by permission of own¬ 
er, although occupancy was without 
payment of rent. 

Miss.—Davis v. State, 110 So. 447, 
144 Miss. 551. 

Constructive possession or control 

One in constructive possession or 
control of automobile had standing 
to object to unlawful search there¬ 
of. 

Ky.—Joseph v. Commonwealth, 324 
S.W.2d 126. 

Temporary proprietary interest held 
sufficient 

Okl.—Ellsworth v. State, Cr., 295 P. 
2d 296. 


1.50 Tenn.—Kaufman v. State, 225 
S.W.2d 75, 189 Tenn. 315. 

2. Cal.—People v. Johnson, 315 P.2d 
468, 153 C.A.2d 870. 

Ill.—People v. Castree, 143 N.E. 112, 
811 Ill. 392, 32 A.L.R. 357—People 
v. Paisley, 123 NT.E. 573, 288 Ill. 
310—Gindrat v. People, 27 N.E. 
1085, 138 III. 103. 

Ky.—Gilliam v. Commonwealth, 92 
S.W.2d 346, 263 Ky. 342—Davidson 
v. Commonwealth, 292 S.W. 754, 219 
Ky. 251—Sutherland v. Common¬ 
wealth, 271 S.W. 670, 208 Ky. 534 
—Barnett v. Commonwealth, 268 
S.W. 1084, 207 Ky. 160—Kendall v. 
Commonwealth, 259 S.W. 71, 202 
Ky. 169. 

Miss.—Colburn v. State, .166 So. 920, 
175 Miss. 324—Davis v. State, 166 
So. 761, 175 Miss. 324—Cutrer v. 
State, 138 So. 343, 161 Miss. 710— 
Hampton v. State, 96 So. 165, 132 
Miss. 154. 

Mo.—State v. Hepperman, 162 S.W. 
2d 878, 349 Mo. 681— Corpus Juris 
Secundum cited in State v. Wilker- 
son, 159 S.W.2d 794, 799, 349 Mo. 
205—State v. Steely, 33 S.W.2d 938, 
327 Mo. 16. 

Tenn.—Hughes v. State, 238 S.W. 588, 
145 Tenn. 544, 20 A.L.R. 544. 
Employees of county attorney 

County attorney held estopped to 
claim that illegal acts of men em¬ 
ployed by him to obtain evidence of 
liquor violations were not acts of 
state. 

Mont.—State v. District Court of 
Eighth Judicial Dist. in and for 
Cascade County, 225 P. 1000, 70 
Mont. 378. 

Justice of peace as individual 

Testimony of justice who issued 
warrant as to finding of liquor was 
not admissible as that of a private 
person, where justice assisted in 
leading posse in successful search of 
premises, after deputy sheriff had 
reported fruitless search, as he be¬ 
came thereby member of posse. 

Ky.—Danella v. Commonwealth, 269 
S.W. 1011, 207 Ky. 660. 

Officer acting outside territorial lim¬ 
its 

Evidence obtained In search by city 
marshal and private citizen without 
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warrant was properly excluded, al¬ 
though made outside of limits of mu¬ 
nicipality, where record shows mar¬ 
shal was acting under color of office. 
Miss.—State v. Messer, 108 So. 145, 
142 Miss. 882. 

Tact that a private individual as¬ 
sumes to be a public officer or as¬ 
sumes to act under a search warrant 
does not render evidence thereby 
disclosed Inadmissible in prosecution 
for possession of intoxicating liquors, 
the inhibition against unlawful 
searches and seizures applying only 
to public oflSters. 

Ky.—Chapman v. Commonwealth, 267 
S.W. 181, 206 Ky. 439. 

Search of room by landlady 
Search of accused’s room and sei¬ 
zure of certain articles therein was 
held under the evidence made by po¬ 
lice officers and not by landlady, who 
had summoned them, within rule 
that evidence coming into posses¬ 
sion of state officers through viola¬ 
tion of accused’s constitutional im¬ 
munity from unreasonable searches 
and seizures will not be received 
against him. 

Wis.—State v. Warfield, 198 N.W. 854, 
184 Wis. 56. 

In Oklahoma 

(1) Testimony of private citizens 
with respect to discovery of stolen 
goods in accused’s automobile was 
held admissible where witnesses 
knew goods to be stolen. 

Okl.—Reed v. State, 297 P. 327, 50 
Okl.Cr. 287. 

(2) Evidence secured by private 
citizens forcibly breaking lock and 
searching automobile was inadmissi¬ 
ble over objection. 

Okl.—Lowry v. State, 276 P. 513, 42 
Okl.Cr. 326. 

3. Ky.—Copley v. Commonwealth, 
293 S.W. 981, 219 Ky. 498. 

Mo.—State v. Hunt, 280 S.W.2d 37. 

Bystanders will not be allowed to 
give in evidence what was revealed 
by the Illegal action of the offi¬ 
cer. 

Miss.—Cochran v. State, 2 So.2d 822, 
191 Miss. 273—Lancaster v. States 
195 So. 320, 188 Miss. 374. 
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state courts, as it is o£ the federal courts, to uphold 
the provisions of the Fourth Amendment to the 
Federal Constitution with respect to unreasonable 
searches, and that, if the evidence of the federal 
officers is obtained unlawfully, and may not for 
that reason be received in the federal courts, it may 
not be transformed into lawful evidence by being 
offered in the state courts. 4 In other states evi¬ 
dence procured by federal officers is competent 
against accused although obtained by an illegal 
search, 5 at least where the search by the federal 
officers is conducted without the knowledge, coopera¬ 
tion, or collusion of state agents, 6 and for the pur¬ 
pose of enforcing a federal law. 7 At any rate, if 
the evidence secured by federal authorities is ob¬ 
tained by them as a result of a lawful search under 
federal law, it is competent against accused. 8 

Search hy officers of another state . The applica¬ 
tion of the rule of exclusion will not extend beyond 
an actual violation of the constitution of the state, 8 - 5 
and since there can be no violation of a state consti¬ 
tution except within the territorial limits of the state 
and by officers of the state, 8 * 10 evidence obtained 
as the result of an illegal search made in another 
state by peace officers of that state in violation of 
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the constitution of that state and in a manner re¬ 
pugnant to the spirit of the provisions of the consti¬ 
tutions of the United States and the state in which 
accused is prosecuted is nevertheless admissible, 8 * 15 
but the testimony of officers of another state who 
participate with local state officers in an illegal 
search in the state in which accused is prosecuted is 
inadmissible. 8 * 20 The determination holding such 
evidence admissible presents no federal question. 8 * 25 

§ 657(11).-Affidavit and Warrant 

Sufficient on Face 

Where the search warrant Is valid on Its face and Is 
Issued on an affidavit sufficient on Its face, and the ac¬ 
cused may not controvert the truth of the affidavit, the 
evidence procured by the execution of such a valid search 
warrant may not be said to be incompetent because of a 
subsequent attack on the truth of the affidavit on which 
it is based. 

Where the search warrant is valid on its face and 
is issued on an affidavit sufficient on its face, and ac¬ 
cused may not controvert the truth of the affidavit, 
the evidence procured by the execution of such a 
valid search warrant may not be said to be incom¬ 
petent because of a subsequent attack on the truth 
of the affidavit on which it is based, 8 and in this 


4. Idaho.—State v. Arregui, 254 P. 
788, 44 Idaho 43, 52 A.L.R. 463. 

Ky.—Ratliff v. Commonwealth, 302 

S.W.2d 853—Roberts v. Common¬ 
wealth, 266 S.W. 880, 206 Ky. 75— 
Vick v. Commonwealth, 264 S.W. 
1079, 204 Ky. 513—Caudill v. Com¬ 
monwealth, 261 S.W. 253, 202 Ky. 
730—Walters v. Commonweatlh, 
250 S.W. 839, 199 Ky. 182. 

Miss—Little v. State, 159 So. 103, 171 
Miss. 818. 

Mo.—State v. Horton, 278 S.W. 661, 
312 Mo. 202, error dismissed Hor¬ 
ton v. State of Missouri, 46 S.Ct. 
481, 271 TJ.S. 690, 70 L.Ed. 1154- 
State v. Rebasti, 267 S.W. 858, 306 
Mo. 473. 

Wyo.—State v. Hiteshew, 292 P. 2, 
42 Wyo. 147. 

Searoh by federal and state officers 

Ill.—People v. Dalpe, 21 N.E.2d 756, 
371 Ill. 607. 

In Wisconsin the statement of the 
supreme court in Novak v. State, 200 
N.W. 369, 185 Wis. 616, that a seizure 
by federal officers did not render the 
evidence Inadmissible was retracted 
on rehearing, wherein the court stat¬ 
ed the question may be considered as 
an open one. 

Wis.—Novak v. State, 202 N.W. 336, 
185 Wis. 616. 

5. Mont.—State v. Gardner, 249 P. 
574, 77 Mont. 8, 52 A.L.R. 454. 

6. Mont.—State v. District Court of 
Eighteenth Judicial DIst. in and 
for Hill County, 268 P. 501, 82 
Mont. 515. 


Tenn.—Johnson v. State, 299 S.W. 
800, 155 Tenn. 628—Hughes v. 

State, 238 S.W. 588, 145 Tenn. 544, 
20 A.L.R. 639. 

7- Mont.—State v. District Court of 
Eighteenth Judicial Dist. in and for 
Hill County, 268 P. 501, 82 Mont. 
515. 

8. Fla.—Reddick v. State, App., 104 
So.2d 413. 

Ky.—Barnett v. Commonwealth, 268 
S.W. 1084, 207 Ky. 160—Ingram 
v. Commonwealth, 254 S.W. 894, 
200 Ky. 284—Bowen v. Common¬ 
wealth, 251 S.W. 625, 199 Ky. 400— 
Walters v. Commonwealth, 250 S. 
W. 839, 199 Ky. 182. 

Mont.—State v. Charlie Mun, 246 P. 
257, 76 Mont. 278. 

Wyo.—State v. Hiteshew, 292 P. 2, 
42 Wyo. 147. 

Seizure by state officer assisting fed- 
eral agent 

Liquor seized was admissible In 
evidence where police sergeant seiz¬ 
ing liquor had no search warrant, 
but was assisting federal officer hav¬ 
ing warrant. 

Wash.—State v. Stack, 277 P. 856, 
152 Wash. 284, adhered to 280 P. 
930, 152 Wash. 284. 

8.5 Ky.—Young v. Commonwealth, 
313 S.W.2d 580. 

8.10 Ky.—Young v. Commonwealth, 
supra. 

Or.—State v. Olsen, 317 P.2d 938, 212 
Or. 191. 
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8.15 Ill.—People v. Touhy, 197 N.E. 
849. 361 Ill. 332. 

Ky.—Young v. Commonwealth, 313 
S.W.2d 580. 

Mich.—People v. Winterheld, 102 N. 

W.2d 201, 359 Mich. 467. 

Or.—State v. Olsen, 317 P.2d 938, 
212 Or. 191. 

Tenn.—Kaufman v. State, 225 S.W.2d* 
75, 189 Tenn. 315. 

8.20 Mo.—State v. Hunt, 280 S.W. 
2d 37. 

8.25 Mich.—People v. Winterheld,. 
102 N.W.2d 201, 359 Mich. 467. 

9. Cal.—People v. Phillips, 329 P.2d 
621, 163 C.A.2d 541. 

Ky.—Mann v. Commonwealth, 279 S. 
W. 1079, 212 Ky. 653—Lewis v. 
Commonwealth, 276 S.W. 537, 210- 
Ky. 610—Dolan v. Commonwealth, 
262 S.W. 574, 203 Ky. 400—English 
v. Commonwealth, 252 S.W. 121, 200* 
Ky. 103—Wagner v. Common¬ 
wealth, 251 S.W. 1021, 199 Ky. 821 
—Bowen v. Commonwealth, 251 S. 
W. 625, 199 Ky. 400—Smee v. Com¬ 
monwealth, 251 S.W. 622, 199 Ky. 
488—Head v. Commonwealth, 250 
S.W. 848, 199 Ky. 222—Walters v. 
Commonwealth, 250 S.W. 839, 199 
Ky. 182. 

Mich.—People v. Middleton, 222 N.W. 
173, 245 Mich. 197. 

Miss.—Carr v. State, 192 So. 569, 187 
Miss. 535. 

Mo.—State v. Boyer, 300 S.W. 826, 
318 Mo. 585—State v. Gooch, 285 
S.W. 474, 314 Mo. 646. 
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respect the fact that a federal officer assisted in the 
search does not impel the court to follow the federal 
rule of practice rather than the state practice. 10 
Evidence obtained under a search warrant is compe¬ 
tent where the affidavit for such warrant is suffi¬ 
cient as a matter of law and there is no evidence 
contradicting it. 11 

§ 657(12). -The Federal Rule 

Evidence wrongfully obtained by the federal govern¬ 
ment as a result of an unlawful search and seizure is 
incompetent against accused in a criminal prosecution in 
the federal courts. 


A federal agent in obtaining evidence for a fed¬ 
eral prosecution is obliged to obey the federal rules 
relating to searches and seizures j 11 * 50 and although 
the Constitution of the United States does not in it¬ 
self prohibit the introduction of such evidence on 
the trial, 11 * 55 under the doctrine fashioned by the 
federal courts as a rule of evidence, 11 * 60 which 
was unknown to the common law and is not yet uni¬ 
versally accepted outside such courts, 11 * 65 evidence 
wrongfully obtained by the federal government as 
a result of an unlawful search and seizure, in viola¬ 
tion of the Fourth Amendment to the Constitution, 
is incompetent against accused in a criminal prose¬ 
cution in the federal courts, 12 at least where sea- 


state v. Nicholson, App., 7 S.W. 
2d 375. 

Mont.—State v. English, 229 P. 727, 
71 Mont. 343. 

Okl.—State v. Edwards, Cr. f 311 P. 
2d 266—Padgett v. State, 248 P.2d 
1055, 96 Okl.Cr. 82—Story v. State, 
221 P.2d 682, 92 Okl.Cr. 131—Jaffee 
v. State, 134 P.2d 1027, 76 Okl.Cr. 
95—Wood v. State, 134 P.2d 1021, 
76 Okl-Cr. 89—Shaw v. State, 134 
P.2d 999, 76 Okl.Cr. 271, rehearing 
denied 138 P.2d 136, 76 Okl.Cr. 271 
—Little v. State, 130 P.2d 1011, 75 
Okl.Cr. 271—Key v. State, 100 P.2d 
291, 69 Okl.Cr. 71—Rausch v. State, 
Cr., 82 P.2d 687—Davidson v. State, 
4 P.2d 131, 52 Okl.Cr. 305—Jean 
v. State, 295 P. 233, 49 Okl.Cr. 409 
—Nance v. State, 294 P. 1097, 50 
■Okl.Cr. 17—Herren v. State, 293 P. 
276, 49 Okl.Cr, 223—Dunegan v. 
State, 289 P. 355, 48 Okl.Cr. 46- 
Ward v. State, 287 P. 735, 47 Okl. 
Cr. 238—Richards v. State, 286 P. 
806, 47 Okl.Cr. 153—Barnett v. 
.State, 283 P. 1023, 45 Okl.Cr. 447— 
Hamil v. State, 283 P. 803, 46 Okl. 
Cr. 1—Drummonds v. State, 283 P. 
263, 45 Okl.Cr. 278—Clark v. State, 
282 P. 688, 45 Okl.Cr. 266—Ford v. 
State, 282 P. 370, 45 Okl.Cr. 161— 
Russell v. State, 282 P. 176, 45 Okl. 
Cr. 119—Golding v. State, 281 P. 
322, 44 Okl.Cr. 433—Johnson v. 
State, 279 P. 366, 43 Okl.Cr. 407- 
White v. State, 277 P. 946, 43 Okl. 
-Cr. 275—Vale v. State, 277 P. 608, 
43 Okl.Cr. 158—Ray v. State, 276 
P. 785, 43 Okl.Cr. 1—Borthick v. 
State, 271 P. 953, 41 Okl.Cr. 147— 
Broughton v. State, 245 P. 662, 34 
Okl.Cr. 124—Phillips v. State, 244 
P. 451, 34 Okl.Cr. 52. 

Controverting averments in applica¬ 
tion for search warrants see 
Searches and Seizures § 86. 

10. Ky.—Mann v. Commonwealth, 
279 S.W. 1079, 212 Ky. 653. 

11. Mich.—People v. Burt, 210 N.W. 
97, 236 Mich. 62. 

Okl.—State v. Edwards, Cr., 311 P. 
2d 266—Linde v. State, 175 P.2d 
;370, 83 Okl.Cr. 268—Perry v. State, 


174 P.2d 388, 83 Okl.Cr. 162, follow¬ 
ed In 174 P.2d 392, 83 Okl.Cr. 168, 
and 174 P.2d 393, 83 Okl.Cr. 170 
—Young v. State, 123 P.2d 294, 74 
Okl.Cr. 64—Boggess v. State, 105 
P.2d 446, 70 Okl.Cr. 156. 

11.50 U.S—Rea v. U. S., N.M., 76 S. 
Ct. 292, 350 U.S. 214, 100 L.Ed. 
233. 

Peace officers should he encourag¬ 
ed, but evidence of crime must be 
lawfully obtained. 

U.S.—U. S. v. Clark, D.C.Mont., 18 
F.2d 442. 

11*55 U.S.—Collins v. Webb, D.C. 

Cal., 133 F.Supp. 877. 

11.60 U.S.—Field v. U. S., C.A.Fla., 
263 F.2d 758, certiorari denied 79 
S.Ct. 1436, 360 U.S. 918, 3 L.Ed.2d 
1534—Rea v. U. S., C.A.N.M., 218 
F.2d 237, reversed on other grounds 
76 S.Ct. 292, 350 U.S. 214, 100 L. 
Ed. 233. 

11.65 U.S.—U. S. v. Coplon, C.A.N.Y., 
185 F.2d 629, 28 A.L.R.2d 1041, cer¬ 
tiorari denied 72 S.Ct. 362, 342 U.S. 
920, 96 L.Ed. 688. 

Rules in other courts see supra §§ 
657 (3 >—657 (11). 

Rule limited to trials In federal 
oourts 

U.S.—Rea v. U. S., C.A.N.M., 218 F.2d 
237, reversed on other grounds 76 
S.Ct. 292, 350 U.S. 214, 100 L.Ed. 
233. 

12. U.S.—Abel v. U. S., N.Y., 80 S. 
Ct. 683, 362 U.S. 217, 4 L.Ed.2d 668, 
rehearing denied 80 S.Ct. 1056, 362 
U.S. 984, 4 L.Ed.2d 1019—Jones v. 
U. S., Ga., 78 S.Ct. 1253, 357 U.S. 
493, 2 L.Ed.2d 1514—Miller v. U. 
S., App.D.C., 78 S.Ct. 1190, 357 U. 
S. 301, 2 L.Ed.2d 1332—Breithaupt 
v. Abram, N.M., 77 S.Ct. 408, 352 
U.S. 432, 1 L.Ed.2d 448—Walder v. 
U. S., Mo., 74 S.Ct. 354, 347 U.S. 62, 
98 L.Ed. 503—Schwartz v. State of 
Texas, Tex., 73 S.Ct. 232, 344 U.S. 
199, 97 L.Ed. 659—U. S. v. Jeffers, 
App.D.C., 72 S.Ct. 93, 342 U.S. 48, 
96 L.Ed. 59—McDonald v. U. S., 
App.D.C., 69 S.Ct. 191, 335 U.S. 451, 
93 L.Ed. 153—U. S. v. Di Re, N.Y., j 
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68 S.Ct. 222, 332 U.S. 581, 92 L.Ed. 
210—Goldstein v. U. S., N.Y., 62 S. 
Ct. 1000, 316 U.S. 114, 86 L.Ed. 1312. 

Woo Lai Chun v. U. S., C.A.Cal., 
274 F.2d 708—Hopper v. U. S., C.A. 
Wash., 267 F.2d 904—U. S. v. One 
1957 Ford Ranchero Pickup Truck, 
C.A. Okl., 265 F.2d 21—Blackford 
v. U. S., C.A.Cal., 247 F.2d 745, cer¬ 
tiorari denied 78 S.Ct. 672, 356 U.S. 
914, 2 L.Ed.2d 586—Oliver v. U. S., 
C.A.Mo., 239 F.2d 818, 61 A.L.R.2d 
1273, certiorari dismissed 77 S.Ct. 
865, 353 U.S. 952, 1 L.Ed.2d 858 
—McGinnis v. U. S., C.A.N.H., 227 
F.2d 598—U. S. v. Shotwell Mfg. 
Co., C.A.I11., 225 F.2d 394, vacated 
on other grounds 78 S.Ct. 245, 355 
U.S. 233, 2 L.Ed.2d 234, certiorari 
denied 77 S.Ct. 552, 352 U.S. 998, 1 
L.EcL2d 544—Brock v. U. S., C.A. 
Fla., 223 F.2d 681—Catalanotte v. 
U. S., C.A.Mich., 208 F.2d 264— 
Steeber v. U. S., C.A.Okl., 198 F.2d 
615, 33 A.L.R.2d 1425—Cavness v. 
U. S., C.A.Hawaii, 187 F.2d 719, cer¬ 
tiorari denied 71 S.Ct. 1019, 341 U. 
S. 951, 95 L.Ed. 1374—U. S. v. Rab- 
inowitz, C.A.N.Y., 176 F.2d 732, cer¬ 
tiorari denied 70 S.Ct. 188, 338 U. 
S. 886, 94 L.Ed. 544, reversed on 
other grounds 70 S.Ct. 430, 339 U.S. 
56, 94 L.Ed. 653—Roberson v. U. 
S., C.C.A.Tenn., 165 F.2d 752—U. S. 
v. Pugliese, C.C.A.N.Y., 153 F.2d 
497—Gilbert v. U. S.. C.C.A.Okl., 
144 F.2d 568—Price v Johnston, C. 
C.A.Cal., 125 F.2d 806, certiorari de¬ 
nied 62 S.Ct. 1106, 316 U.S. 677, 
86 L.Ed. 1750, rehearing denied 62 
S.Ct. 1289, 316 U.S. 712, 86 L.Ed. 
1777—Mascari v. U. S., C.C.A.Tenn., 
85 F.2d 569—Leubbert v. TJ. S., C.C. 
A.Mo., 74 F.2d 357—U. S. v. Nomel 
Products Co., C.C.A.N.Y., 47 F.2d 
575—U. S. v. Go wen, C.C.A.N.Y., 40 
F.2d 593, reversed on other grounds 
51 S.Ct. 153, 282 U.S. 344, 75 L.Ed. 
374—Simmons v. U. S., C.C.A.Okl., 
18 F.2d 85. 

Collins v. Webb, D.C.Cal., 133 F. 
Supp. 877—U. S. v. Sipes, D.C. 
Tenn., 132 F.Supp. 537—U. S. v. 
Guerrina, D.C.Pa., 126 F.Supp. 609 
—U. S. v. Guerrina, D.C.Pa., 112 
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sonable application for the suppression of the evi- lawful search, to property of the accused, including 
dence is made by an aggrieved person. 13 private books and papers, illegally seized without 

The rule excluding evidence obtained as a result of a warrant or under an invalid warrant, where the 
an illegal search applies to oral testimony of facts case is not of such a character as to dispense with 


gathered 14 or visually observed 14 * 5 

F.Supp. 126—House v. Mayo, D.C. 
Fla., 85 F.Supp. 365—Bell v. Hood, 
D.C.Cal., 71 F.Supp. 813—U. S. v. 
Strickland, D.C.S.C., 62 F.Supp. 468 
—U. S. v. Novero, D.C.Mo., 58 F. 
Supp. 275—U. S. v. Richmond, D.C. 
W.Va., 57 F.Supp. 903—U. S. v. 
Antonelli Fireworks Co., D.C.N.Y., 
53 F.Supp. 870—Brown v. Gliek 
Bros. Lumber Co., D.C.Cal., 52 F. 
Supp. 913, reversed on other 
grounds, C.C.A., 146 F.2d 566, cer¬ 
tiorari denied Glick Bros. Lumber 
Co. v. Bowles, 65 S.Ct. 1554, 325 
U.S. 877, 89 L.Ed. 1994, rehearing 
denied 66 S.Ct. 12, 326 U.S. 804, 90 
L.Ed. 490—Schenck ex rel. Chow 
Fook Hong v. Ward, D.C.Mass., 24 
F.Supp. 776—In re Porto, D.C.N.Y., 
20 F.Supp. 950—U. S. v. Vleck, D. 
C.Neb., 17 F.Supp. 110—U. S. v. 
Raho, D.C.Pa., 10 F.Supp. 660— 
U. S. v. One Kemper Radio, D.C. 
Cal., 8 F.Supp. 304. 

U. S. v. Colebrook, D.C.Tex., 52 F. 
2d 307—U. S. v. Codde, D.C.Mich., 
22 F.2d 690—U. S. v. Mandel, D.C. 
Mass., 17 F.2d 270. 

Cal.—People v. Gonzales, 124 P.2d 
44, 20 C.2d 165, certiorari denied 
Gonzales v. People of State of Cal¬ 
ifornia, 63 S.Ct. 55, 317 U.S. 657, 
87 L.Ed. 528, rehearing denied 63 
S.Ct. 155, 317 U.S. 708, 87 L.Ed. 
564. 

p.C.—Williams v. U. S., 263 F.2d 487, 
105 U.S.App.D.C. 41—Bynum v. U. 

S., 262 F.2d 465, 104 U.S.App.D.C. 
368—Hanna v. U. S., 260 F.2d 723, 
104 U.S.App.D.C. 205—Woods v. U. 

S., 240 F.2d 37, 99 U.S.App.D.C. 351, 
certiorari denied 77 S.Ct. 815, 353 
U.S. 941, 1 L.Ed.2d 760, certiorari 
denied, Curtis v. U. S., 77 S.Ct. 
1385, 354 U.S. 926, 1 L.Ed.2d 1438— 
Gatewood v. U. S., 209 F.2d 789, 93 
U.S.App.D.C. 226—Nelson v. U. S., 
208 F.2d 505, 93 U.S.App.D.C. 14— 
Nueslein v. District of Columbia, 
115 F.2d 690, 73 App.D.C. 85. 

U. S. v. Townsend. D.C., 151 F. 
Supp. 378—U. S. v. Bell, D.C., 126 F. 
Supp. 612, motion denied 17 F.R.D. 
13—U. S. v. Reynolds, D.C., 111 F. 
Supp. 589. 

Green v. District of Columbia, 
Mun.App., 91 A.2d 712—Blok v. U. 

S., Mun.App., 70 A.2d 55, affirmed 
U. S. v. Blok, 188 F.2d 1019, 88 U. 
S.App.D.C. 326. 

Mo.—Corpus Juris Secundum cited In 

State v. Hunt, 280 S.W.2d 37, 39. 
Admissibility of evidence of blood 
tests see supra §§ 645(1), 645(3). 
Constitutional barriers against un¬ 
reasonable searches and seizures 
and abuse of search warrants gen- 


during the un- I the necessity for 

erally see Searches and Seizures §§ 
3-5. 

Reason and purpose 

(1) The ground on which evidence 
obtained by unlawful search and sei¬ 
zure is excluded is that knowledge 
gained by government as result of its 
own wrongful acts ought not to be 
used against party wronged. 

U.S.—'U. S. v. Seltzer, D.C.Mass., 5 
F.2d 364. 

(2) “The rule is calculated to pre¬ 
vent, not to repair. Its purpose is to 
deter—to compel respect for the con¬ 
stitutional guaranty in the only ef¬ 
fectively available way—by remov¬ 
ing the incentive to disregard it/’ 
U.S.—Elkins v. U. S., Or., 80 S.Ct. 

1437, 1444. 

(3) The exclusion of evidence Is a 
means for making effective the pro¬ 
tection of privacy. 

U.S.—Jones v. U. S., App.D.C., 80 S. 

Ct. 725, 362 U.S. 257, 4 L.Ed.2d 697. 
Forcible use of stomach pump 
U.S.—'U. S. v. Willis, D.C.Cal., 85 F. 
Supp. 745. 

Admissibility on rebuttal 

In prosecution for conspiracy to 
violate Harrison Act, evidence of un¬ 
lawful search and seizure of can of 
cocaine in room of one person ac¬ 
cused was held not admissible in re¬ 
buttal of testimony by that person, 
on cross-examination, that he had 
never seen such can, then produced, 
by prosecuting attorney. 

U.S.—Agnello v. U. S., N.Y., 46 S.Ct. 

4, 269 U.S. 20, 70 L.Ed. 145. 

Defense valid for codefendant 

Where two defendants were found 
together exchanging papers and each 
was searched and papers found on 
search were seized and offered at 
trial of the two jointly for the same 
crimes, a defense of unlawful sei¬ 
zure and admission valid for one de¬ 
fendant must equally extend to the 
other. 

U.S.—Takahashi v. U. S., C.C.A. 
Wash., 143 F.2d 118. 

13. U.S.—Gambino v. U. S., N.Y., 48 

5. Ct. 137, 275 U.S. 310, 72 L.Ed. 293, 
52 A.L.R. 1381—Amos v. U. S., S.C., 
41 S.Ct. 266, 255 U.S. 313, 65 L.Ed. 
654. 

Karp v. U. S., C.AJowa, 277 F.2d 
843—Nichols v. U. S., C.A.Tenn., 
276 F.2d 147—U. S. v. Wernecke, C. 
C.A.I11., 138 F.2d 561, certiorari de¬ 
nied 64 S.Ct. 529, 321 U.S. 771, 88 
L.Ed. 1066, rehearing denied 64 S. 
Ct. 635, 321 U.S. 803, 88 L.Ed. 1089 
—U. S. v. Kind, C.C.A.N.Y., 87 F.2d 
315—Papani v. U. S., C.C.A.Cal., 84 
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a valid warrant, 15 and to property 


F.2d 160—Brown v. U. S., C.C.A.N. 
J., 83 F.2d 383—U. S. v. Lee, C.C. 
A.N.Y., 83 F.2d 195—Crank v. U- 
S., C.C.A.Ark., 61 F.2d 981—Carr 
v. U. S., C.C.A.N.Y., 59 F.2d 991 
—Distefano v. U. S., C.C.A.La., 5a 
F.2d 963—Klee V. U. S., C.C. A. 
Wash., 53 F.2d 58—Flynn v. U. S.* 
C.C.A.Me„ 36 F.2d 891—Perkins v. 
U. S., C.C.A.Minn., 35 F.2d 849— 
Alvau v. U. S., C.C.A.Wash., 33 F. 
2d 467—Rice v. U. S., C.C.A.Mass., 
24 F.2d 479, rehearing denied 27 F. 
2d 129—Kohler v. U. S., C.C.A.Cal., 
9 F.2d 23—Dandrea v. U. S., C.C.A. 
Minn., 7 F.2d 861—Hagan v. U. S-, 
C.C.A.Okl., 5 F.2d 965—Peru v. U. 
S., C.C.A.Neb., 4 F.2d 881—Rupin- 
ski v. U. S., C.C.A.Mich., 4 F.2d IT 
—Lochnane v. U. S., C.C.A.Wash., 2 
F.2d 427—Garske v. U. S., C.C.A. 
Minn., 1 F.2d 620—Brady v. U. S., 
C.C.A.Ky., 300 F. 540, certiorari de¬ 
nied 45 S.Ct. 99, 266 U.S. 620, 69 L. 
Ed. 472—Temperani v. U. S., C.C.A. 
Cal., 299 F. 365—Legman v. U. S., 
C.C.A.N.J., 295 F. 474—Murby v. 
U. S., C.C.A.R.I., 293 F. 849—Snyder 
v. U. S„ C.C.A.W.Va., 285 F. 1— 
Giles v. U. S., C.C.A.N.H., 284 F. 208 
—Honeycutt v. U. S., C.C.A.N.C., 
277 F. 939—Fitter v. U. S., N.Y., 
258 F. 567, 169 C.C.A. 507. 

U. S. v. Cole, D.C.Conn., 6 F.R.D. 
581. 

16 C.J. p 571 note 94. 

Time when motion to suppress evi¬ 
dence wrongfully obtained must be- 
made see infra § 1060. 

Use on cross-examination 

On a trial for receiving stolen* 
goods, where checks illegally seized* 
had been ordered returned, it was er¬ 
ror to permit the district attorney to 
use such checks in cross-examining 
accused. 

U.S.—Honeycutt v. U. S., C.C.A.N.C., 
277 F. 941. 

14. U.S.—Emite v. U. S., C.C.A.Tex., 
15 F.2d 623—Giusti v. U. S., C.C.A. 
Tex., 4 F.2d 703. 

Legman v. U. S„ C.C.A.N.J., 295- 
F. 474—U. S. v. Myers, D.C.Ky., 
287 F. 260—Dukes v. U. S., C.C.A. 
S.C., 275 F. 142. 

Mo.—Corpus Juris Secundum quoted 

in State v. Hunt, 280 S.W.2d 37, 89. 
14.5 U.S.—McGinnis v. U. S. r C.A.N. 
H., 227 F.2d 598. 

D.C.—Williams v. U. S. ( 263 F.2d 487, 
105 U.S.App.D.C. 41. 

Abbott v. U. S., Mun.App.,. 138 A. 
2d 485. 

15. U.S.—Go-Bart Importing Co. v. 
U. S., N.Y., 51 S.Ct. 153, 282 U.S. 
344, 75 L.Ed. 374—Gouled v. U. S.„ 
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seized beyond the purview of a valid search war¬ 
rant. 16 Even though an article illegally seized by 
the government is contraband so that accused has 
no property right in it and its return to him will be 
denied, yet its use as evidence will be restrained. 16 * 5 

The government cannot make indirect use of un¬ 
lawfully obtained evidence for its case 16 - 16 or sup¬ 
port a conviction on evidence obtained through 

N.Y., 41 S.Ct. 261, 255 U.S. 208, 65 
L.Ed. 647, answers conformed to, 

C.C.A., 273 F. 506. 

Brock v. U. S. f C.A.Fla., 223 F. 

2d 681—U. S. v. Donnelly, CLA.I11., 

179 F.2d 227—Takahashi v. U. S., 

C.C.A.Wash., 143 F.2d 118—U. S. 
v. Lindenfeld, C.C.A.N.Y., 142 F.2d 
829, certiorari denied 65 S.Ct. 89, 

323 U.S. 761, 89 L.Ed. 609—U. S. v. 

Thomson, C.C.A.I11., 113 F.2d 643, 

129 A.L.R. 1291—U. S. v. Eight 
Boxes Containing Various Articles 
of Miscellaneous Merchandise, C.C. 

A.N.Y., 105 F.2d 896—U. S. v. Stap- 
penback, C.CA.N.T., 61 F.2d 955 
—Distefano v. TJ. S., C.C.A.La., 58 
F.2d 963—U. S. v. 

Md., 51 F.2d 579—Kroska v. U. S., 

C.C.A.Minn., 51 F.2d 330—Moring v. 

U. S., C.CJLTex., 40 F.2d 267, re¬ 
hearing denied 41 F.2d 1008—Day 
v. TJ. S., C.C.A.Neb., 37 F.2d 80— 

Nixon v. U. S., C.C.A.Alaska, 36 F. 

2d 316—Fabri v. U. S., C.C.A.Cal., 

24 F.2d 185—Cola v. U. S., C.C.A. 

Mont., 22 F.2d 742—Hernandez v. 

U. S., C.C.A.Cal., 17 F.2d 373—Lee 
v. U. S. r C.C.A.Mass., 14 F.2d 400, 
reversed on other grounds 47 S.Ct. 

746, 274 U.S. 559, 71 LJEd. 1202- 
Perry v. U. S., C.CA..Cal., 14 F.2d 
88—Lindsly v. U. S., C.C.A.La., 12 
F.2d 771—Henderson v. U. S., C.C. 

A.Va., 12 F.2d 528, 51 A.L.R, 420— 

Lawson v. U. S., C.C.A.I11., 9 F.2d 
746—Siden v. U. S-, C.C.A.Minn., 9 
F.2d 241, modified on other grounds 
14 F.2d 846—Voorhies v. U. S., C.C. 

A.La., 299 F. 275—Burns v. U. S., 

C.C.A.Fla., 296 F. 468—Jozwich v. 

U. S., C.C.A.I1I., 288 F. 831—Ganci 
v. U. S., C.C.A.N.Y., 287 F. 60, cer¬ 
tiorari denied TJ. S. v. Ganci, 43 S. 

Ct. 702, 262 U.S. 755, 67 L.Ed. 1217 
—Murphy v. U. S., C.C.A.I11., 285 F. 

801, certiorari denied 43 S.Ct. 362, 

261 U.S. 617, 67 L.Ed. 829—Woods 
v. TJ. S., C.C.A.S.C., 279 F. 706— 

Honeycutt v. U. S., C.C.A.S.C., 277 
F. 939—Berry v. U. S., C.C.A.I1I., 

275 F. 680. 

U. S. v. Guerrina, D.C.Pa., 112 F. 

Supp. 126—U. S. v. Cotter, D.C. 

Va., 80 F.Supp. 590—TJ. S. v. Pol¬ 
lack, D.C.N.J., 64 F.Supp. 554— 

U. S. v. Banks, D.C.N.Y., 24 F.Supp. 

973. 

U. S. v. Hanley, D.C.N.Y., 50 F.2d 
465—U. S. v. Walsh, D.C.N.Y., 40 
F.2d 970—U. S. v. McCunn, D.C.N. 

Y., 38 F.2d 246—U. S. v. Kozan, D. 

C.N.Y„ 37 F.2d 415—In re Oryell, 


leads from the unlawfully obtained evidence. 16 * 15 
Thus evidence is inadmissible not only when ob¬ 
tained during an illegal search but if derived from 
information gained in an illegal search. 16 * 20 Where 
a document or other property is inadmissible be¬ 
cause its acquisition violates the Fourth Amendment, 
information based thereon, or secondary evidence 
thereof, likewise is incompetent. 17 The competency 

to seize certain property, other prop¬ 
erty incidentally seized was admis¬ 
sible against accused, at least where 
the seizure was made by state offi¬ 
cers. 

U.S.—Adams v. New York, N.Y., 24 S. 
Ct. 372, 192 U.S. 585, 48 L.Ed. 575. 

Rice v. U. S„ Mass., 251 F. 778, 
164 C.C.A. 12, certiorari denied 39 
S.Ct 12, 248 U.S. 574, 63 L.Ed. 
428. 

16.5 U.S.—In re Fried, C.C.A.N.Y., 
161 F.2d 453, 1 A.L.R.2d 996, certio¬ 
rari denied Fried v. U. S., 67 S.Ct. 
1751, 331 U.S. 858, 91 L.Ed. 1865, 
certiorari dismissed 68 S.Ct 105, 
332 U.S. 807, 92 L.Ed. 384. 

16.10 U.S.—Walder v. U. S., Mo., 74 
S.Ct 354, 347 U.S. 62, 98 L.Ed. 503 
—Goldstein v. U. S., N.Y., 62 S.Ct. 
1000, 316 U.S. 114, 86 L.Ed. 1312. 

U. S. v. Kupper, D.C.Pa., 179 F. 
Supp. 264—Parts Mfg. Corp. v. 
Lynch, D.C.N.Y., 45 F.Supp. 854, 
affirmed, C.C.A., 129 F.2d 841, 143 
A.L.R. 132, certiorari denied 63 S. 
Ct. 79, 317 U.S. 674, 87 L.Ed. 541. 
D.C.—U. S. v. Mitchell, D.C., 179 F. 
Supp. 636. 

Evidence not to be used at all 

U.S.—Silverthome Lumber Co. v. U. 

S., N.Y., 40 S.Ct. 182, 251 U.S. 385, 
64 L.Ed. 319. 

Dugan & McNamara, Inc. v. U. 

S., 153 F.Supp. 389, 139 CtCl. 224. 

16.15 U.S.—'Walder v. U. S., Mo., 74 
S.Ct. 354, 347 U.S. 62, 98 L.Ed. 503. 
Right to ascertain facts 
Defendants were entitled to an op¬ 
portunity to examine and cross-ex¬ 
amine witnesses at trial to determine 
whether government was using 
against them evidence derived from 
leads and clues furnished by materi¬ 
als illegally obtained from defend¬ 
ants and used to procure indictments 
by prior grand Jury. 

U.S.—Lawn v. U. S., N.Y., 78 S.Ct. 
311, 355 U.S. 339, 2 L.Ed.2d 321, re¬ 
hearing denied 78 S.Ct. 529, two 
cases, 355 U.S. 967, 2 L.Ed.2d 542. 

U.S.—'U. S. v. Krulewitch, C.C. 
A.N.Y., 167 F.2d 943, reversed on 
other grounds 69 S.Ct. 716, 336 U. 
S. 440, 93 L.Ed. 790—Somer v. U. 

S., C.C.A.N.Y., 138 F.2d 790. 

D.C.—Nelson v. U. S., 208 F.2d 505, 
93 U.S.App.D.C. 14. 

17. U.S.—U. S. v. McCunn, D.C.N.Y., 
38 F.2d 246—Watson v. U. S., C.C. 
A.N.J., 6 F.2d 870. 


Ruffner, D.C. 


D.C.N.Y., 28 F.2d 639—U. S. v. Har¬ 
bin, D.C.Miss., 27 F.2d 892—U. S. v. 
Boscarino, D.C.N.Y., 21 F.2d 575— 
U. S. v. Spallino, D.C.N.Y., 21 F.2d 
567—U. S. v. City Products Co., D. 

C. N.J., 16 F.2d 317—U. S. v. Costan- 
zo, D.C.N.Y., 13 F.2d 259—In re 
Lobosco, D.C.Pa., 11 F.2d 892—U. S. 
v. Olmstead, D.C.Wash., 7 F.2d 760 
—U. S. v. Bums, D.C.Fla., 4 F.2d 
131—-XJ. S. v. Deloic, D.C.Wash., 2 
F.2d 377—U. S. v. Madden, D.C. 
Mass., 297 F. 679—U. S. v. Dziadus, 

D. C.W.Va,, 289 F. 837—U. S. v. 
Cooper, D.C.Iowa, 288 F. 604— 
O’Connor v. Potter, D.C.Mass., 276 
F. 32—Connelly v. U. S., D.C.N.Y., 
275 F. 509—U. S. v. Kelih, D.C.I11., 
272 F. 484—U. S. v. Porazzo Bros., 
D.C.N.Y., 272 F. 276—U. S. v. Slus- 
ser, D.C-Ohio, 270 F. 818—U. S. v. 
Kraus, D.C.N.Y., 270 F. 578—U. S. 
v. Bush, D.C.N.Y, 269 F. 455. 

D.C.—'Work v. U. S., 243 F.2d 660, 100 
U.S.App.D.C. 237—Lee v. U. S., 232 
F.2d 354, 98 U.S.App.D.C. 97—Nel¬ 
son v. U. S., 208 F.2d 505, 93 U.S. 
App.D.C. 14—Bennett v. U. S., 104 
F.2d 209, 70 App.D.C. 76—Schencks 
v. U. S., 2 F.2d 185, 55 App.D.C. 
84. 

Green v. District of Columbia, 
Mun.App., 91 A.2d 712. 

Pormerly It was held in some of 
the federal cases which purported 
to follow Adams v. New York, N. 
Y., 24 S.Ct. 372, 192 U.S. 585, 594, 48 
L.Ed. 575, that property seized un¬ 
der an irregular or illegal warrant 
was admissible. 

U.S.—Haywood v. U. S., C.C.A.I11., 268 
F. 795, certiorari denied 41 S.Ct. 
449, 256 U.S. 689, 65 L.Ed. 1172, 
followed in St. John v. U. S., 268 
F. 808—Lum Yan v. U. S., Hawaii, 
193 F. 970, 115 C.C.A. 122—Ripper 
v. U. S. f Mo., 178 F. 24, 101 C.CA. 
152, rehearing denied 179 F. 497, 
103 C.C.A. 478—Hartman v. U. S., 
Ohio, 168 F. 30, 94 C.C.A. 124— 
Hardesty v. U. S., Tenn., 164 F. 
420, 91 C.C.A. 1. 

16. U.S.—Marron v. U. S., Cal., 48 
S.Ct. 74, 275 U.S. 192, 72 L.Ed. 231, 
motion denied 48 S.Ct. 206, 72 L. 
Ed. 1016. 

Woo Lai Chun v. U. S., C.A.Cal., 
274 F.2d 708. 

U. S. v. Richmond, D.C.W.Va., 57 
F.Supp. 903. 

U. S. v. Hill, D.C.Ohio, 263 F. 812. 
Pormerly, It was held that where a 
search warrant was validly issued 
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of the evidence must be tested by the right of the Where the evidence is not wrongfully obtained 
federal officers to make the search, and it is imma- under an illegal search and seizure, and otherwise is 
terial that they were successful in disclosing the vio- pertinent and unobjectionable, it may be admitted; 19 


lation of a federal law. 18 

u. S. v. Dzladus, D.C.W.Va., 289 
F. 837—O'Connor v. Potter, D.C. 
Mass., 276 F. 32—U. S. v. Lydecker, 

D.C.N.Y., 275 F. 976—U. S. v. 

Kraus, D.C.N.Y., 270 F. 578—Flagg 
V. U. S., N.Y., 233 F. 481, 147 C.C. 
A. 367. 

Identification of property 

In a prosecution for receiving: sto¬ 
len cigarettes, an objection to the 
testimony of prosecuting witness 
that he was present when the ciga¬ 
rettes were seized, in accused’s lunch 
room, that it had not been shown 
that those accused at that time had 
been arrested, was without merit, as 
the testimony merely related to iden¬ 
tification of the cigarettes. 

E.C.—Baer v. U. S., 293 F. 843, 54 
App.D.C. 24. 

18. U.S.—IT. S. v. Edelson, C.C.A.N. 
Y., 83 F.2d 404. 

“The strength of the evidence as 
proof of guilt does not serve retro¬ 
actively to validate the illegal means 
by which the evidence was secured, 
so as to permit its use on the trial of 
the one whose rights are violated.” 
D.C.—'White v. U. S., 271 F.2d 829, 
831, 106 U.SApp.D.C. 246. 

19. U.S.—U. S. v. Rabinowitz, N.Y., 

70 S.Ct. 430, 339 U.S. 56, 94 L.Ed. 
653—Brinegar v. U. S. f Okl., 69 S. 
Ct. 1302, 338 U.S. 160, 93 L.Ed. 1879, 
rehearing denied 70 S.Ct. 31, 338 
U.S. 839, 94 L.Ed. 613—Zap v. U. S., 
Cal., 66 S.Ct. 1277, 328 U.S. 624, 

90 L.Ed. 1477, rehearing denied 67 
S.Ct. 107, 329 U.S. 824, 91 L.Ed. 

700, vacated on other grounds 67 
S.Ct. 857, 330 U.S. 800, 91 L.Ed. 

1259—Hester v. U. S., S.C., 44 S.Ct. 
445, 265 U.S. 57, 68 L.Ed. 898. 

Ramirez v. U. S., C.A.Tex., 263 F. 
2d 385—Bryant v. U. S., CA.Tex., 
252 F.2d 746—U. S. v. Guido, C.A. 

111., 251 F.2d 1, certiorari denied 

•Guido v. U. S., 78 S.Ct. 915, 356 

U.S. 950, 2 L.Ed.2d 843—Hodges v. 
U. S., C.A.Fla., 243 F.2d 281—Fish¬ 
er v. U. S., C.A.Cal., 227 F.2d 930, 
motion denied 229 F.2d 860—John¬ 
son v. U. S., C.A.Fla. } 207 F.2d 314, 
•certiorari denied 74 S.Ct. 632, 347 
U.S. 938, 98 L.Ed. 1087—Kelly v. 
U. S., C.A.Fla., 197 F.2d 162—Brad¬ 
ford v. U. S., C.A.Tenn., 194 F.2d 
168—U. S. v. Schiller, C.A.N.Y., 187 

F.2d 572—Briggs v. U. S., CAOkl., 
176 F.2d 317, certiorari denied 70 
S.Ct. 103, 338 U.S. 861, 94 L.Ed. 
528, certiorari denied Payne v. U. 

5., 70 S.Ct. 102, 338 U.S. 861, 94 L. 
Ed. 528, rehearing denied 70 S.Ct. 
158, 338 U.S. 882, 94 L.Ed. 541- 
Love v. U. S„ C.A.N.C., 170 F.2d 32, 
certiorari denied 69 S.Ct. 601, 336 U. 
S. 912, 93 L.Ed. 1076—Stein v. U. S., 

22A C.J.S.—39 


I and this rule has 

C.CACal., 166 F.2d 851, certiorari 
denied 68 S.Ct. 1512, 334 U.S. 844, 

92 L.Ed. 1768—U. S. v. Heine, C.C. 
A.N.Y., 149 F.2d 485, certiorari de¬ 
nied 65 S.Ct. 1578, 325 U.S. 885, 89 
LEd. 2000—Bennett v. U. S.. C.CA. 
N.C., 145 F.2d 270, certiorari de¬ 
nied, 65 S.Ct. 314, 323 U.S. 788, 89 
LEd. 628—Burt v. U. S., C.C A. Ala., 
139 F.2d 73, certiorari denied 64 
S.Ct. 936, 321 U.S. 799, 88 LEd. 
1073, and Gilliland v. U. S., 64 S.Ct. 
936, 321 U.S. 799, 88 L.Ed. 1073— 
Alberty v. U. S., C.CAOkl., 134 F. 

2d 135—Miller v. U. S., C.CA.Fla., 
126 F.2d 771, certiorari denied 62 
S.Ct. 1289, 316 U.S. 695, 86 LEd. 
1765—In re Sana Laboratories, C.C. 
A.N.J., 115 F.2d 717, certiorari de¬ 
nied Sana Laboratories v. U. S., 61 
S.Ct 615, 312 U.S. 688, 85 LEd. 
1125—Creech v. U. S., C.CA.Fla., 

97 F.2d 390—Boyer v. U. S., C.C.A. 
Ga., 92 F.2d 857—Hysler v. U. S., 
C.CAFla., 86 F.2d 918—Parks v. 

U. S., C.C.A.Ga., 76 F.2d 709, certio¬ 
rari denied 56 S.Ct 111, 296 U.S. 
573, 80 L.Ed. 404—Smith v. U. S., 
C.C.A.N.J., 63 F.2d 831—Goldstein 
v. U. S., C.CA.MO., 63 F.2d 609— 
Weathersbee v. U. S., C.CAGa., 62 
F.2d 822, certiorari denied 53 S. 

Ct. 656, 289 U.S. 737, 77 L.Ed. 1485 
—Moring v. U. S., C.CA.Tex., 58 F. 

2d 623, certiorari denied 53 S.Ct. 

86, 287 U.S. 635, 77 L.Ed. 550— 
Marggraf v. Lewis, C.CAMass., 

54 F.2d 54—Paper v. U. S., C.CA 
Md., 53 F.2d 184—Goetz v. U. S., 
C.CA.Tex., 39 F.2d 903—Cohen v. 

U. S., C.C.A.Pa., 36 F.2d 461, certio¬ 
rari denied 50 S.Ct 348, 281 U.S. 
742, 74 L.Ed. 1156—Ramsey v. U. 

S., C.C.A.Tenn., 27 F.2d 502—Nel¬ 
son v. U. S., C.C.A.Okl., 18 F.2d 522 
—Koth v. U. S., C.C.A.Idaho, 16 F. 

2d 59—Weeke v. U. S., C.CA.Mo., 14 
F.2d 398, errof dismissed and cer¬ 
tiorari denied 47 S.Ct. 456, 273 U.S. 
662, 749, 71 L.Ed. 828, and 47 S.Ct 
456, 273 U.S. 751, 71 LEd. 874— 
Schulte v. U. S., C.CA.La., 11 F.2d 
105—Bernia v. U. S., C.CA.Wash., 

8 F.2d 737—Nicholson v. U. S., C.C. 
A.I11., 6 F.2d 569—Raine v. U. S., C. 
C.A.Nev., 299 F. 407, certiorari de¬ 
nied 45 S.Ct 94, 266 U.S. 611, 69 L. 
Ed. 467—Jones v. U. S., C.CAS.C., 
296 F. 632—Milam v. U. S., C.C.A. 
Va., 296 F. 629, certiorari denied 44 
S.Ct. 460, 265 U.S. 586, 68 LEd. 
1192—Rothlisberger v. U. S., C.CA. 
Ohio, 289 F. 72—Casey v. U. S., C.C. 
AArk., 281 F. 897, certiorari denied 
43 S.Ct 99, 260 U.S. 741, 67 L.Ed. 
491. 

U. S. v. Bonanno, D.C.N.Y„ 180 F. 
Supp. 71—U, S. v. Nichols, D.C. 
Ark., 78 F.Supp. 483, affirmed, C.A., 
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been applied where the evidence 

17$ F.2d 431—U. S. v. Alabama 
Highway Express, D.CAla., 46 F. 
Supp. 450—U. S. v. Esposito, D.C. 
Pa„ 45 F.Supp. 39—U. S. v. Rellie, 
D.C.N.Y., 39 F.Supp. 21. 

U. S. v. Stromberg, D.C.Idaho, 37 
F.2d 751—U. S. v. Herter, D.C. 
Mont., 24 F.2d 111, reversed on oth¬ 
er grounds, C.C.A, Herter v. U. S., 
27 F.2d 521. 

U. S. v. Mathews, D.C.Ind., 23 
F.R.D. 169. 

D.C.—Gregory v. U. S., 231 F.2d 258, 
97 U.SAppJD.C. 305, certiorari de¬ 
nied 77 S.Ct 69, 352 U.S. 850, 1 L. 
Ed.2d 61—Lee v. U. S., 221 F.2d 
29, 95 U.S.AppJD.C. 156—Maynard 
v. U. S., 215 F.2d 336, 94 U.SApp. 
D.C. 347—Wyche v. U. S., C.A, 193 
F.2d 703, 90 U.SApp.D.C. 67, cer¬ 
tiorari denied 72 S.Ct. 556, 342 U.S. 
943, 96 L.Ed. 702, rehearing denied 
72 S.Ct 675, 343 U.S. 921, 96 L.Ed. 
1334—Gillars v. U. S., 182 F.2d 
962, 87 U.SApp.D.C. 16—Randolph 
v. U. S., 165 F.2d 20, 83 U.SApp. 
D.C. 19—Coupe v. U. S., 113 F.2d 
145, 72 App.D.C. 86, certiorari de¬ 
nied 60 S.Ct. 1105, 310 U.S. 651, 84 
LEd. 1417. 

U. S. v. Watson, D.C., 146 F.Supp. 
258, reversed on other grounds 
Watson v. U. S., 249 F.2d 106, 101 
U.S.App.D.C. 350. 

Murphy v. District of Columbia, 
MunApp., 31 A.2d 894. 

Evidence obtained in inspecting cor¬ 
porate books 

Evidence obtained by government 
officers in inspecting corporate books 
to verify tax returns is admissible In 
prosecution against officers of corpo¬ 
ration for filing false tax returns. 
U.S.—Cooper v. U. S., C.CAJowa, 9 
F.2d 216. 

Tax officers’ information from ac¬ 
cused’s secretary similar to informa¬ 
tion obtained through allegedly il¬ 
legal search and Seizure is sufficient 
basis for questions as regards ad¬ 
missibility of confession of income 
tax evasion. 

U.S.— - Wiggins v. U. S., C.C.A.Cal., 64 
F.2d 950, certiorari denied 54 S.Ct. 
72, 290 U.S. 657, 78 LEd. 569. 

Bona vacantia 

(1) Where the F.B.I. lawfully un¬ 
dertook a search of a hotel room 
formerly occupied by accused charg¬ 
ed with espionage, without a war¬ 
rant, for the purpose of gathering ev¬ 
idence of the crime, and seized the 
contents of a wastepaper basket in 
the room which had been abandoned 
by accused, even though some of its 
contents had no connection with 
crime, an item consisting of a hol- 
lowed-out pencil containing micro- 
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consists of articles or papers of accused. 20 Even 
though the officer may thereby subject himself to a 
criminal penalty, evidence obtained on a search is 
not rendered inadmissible by violation of a statute 
governing the mode in which a search warrant shall 
be served 20 * 5 or requiring him to make a full re¬ 
turn, 20 * 10 receipt, 20 - 15 and inventory. 20 - 20 


§ 657(13).-Waiver of Objections; 

Consent to Search 

Evidence otherwise competent and unobjectionable 
is admissible where accused has voluntarily furnished it 
or consented to the search and seizure. 

Evidence voluntarily furnished is admissible 20 - 50 
even though accused was under illegal arrest at the 


film, and a block of wood containing: 
a “cipher” pad, were properly admit¬ 
ted into evidence. 

U.S.—Abel v. U. S., N.Y., 80 S.Ct. 688, 
362 U.S. 217, 4 L.Ed.2d 668, rehear¬ 
ing denied 80 S.Ct. 1056, 362 U.S. 
984, 4 Li.I3d.2d 1019. 

(2) Where accused, on being hailed 
by officers, dropped package of nar¬ 
cotics to ground from beneath her 
coat, the package was abandoned 
property which was admissible 
against accused, regardless of the le¬ 
gality of subsequent arrest and 
search 

U.S.—Burton v. U. S., C.A.Cal., 272 
F.2d 473. 

(3) Owner did not abandon phial 
containing narcotics deposited In 
trash can located under porch when 
officers entered home without a war¬ 
rant. 

D.C.—Work v. U. S., 243 F.2d 660, 
100 U.SJLpp.D.C. 237. 

Proximity to “open, fields” 

Where federal agent received in¬ 
formation that there was marihuana 
concealed on foundation block sup¬ 
porting sills under a store and the 
officer made an Inspection to verify 
the information received and he con¬ 
fined his search to the top of the 
foundation block only a foot or two 
removed from the “open fields,” 
which are not within the protection 
of the Fourth Amendment, evidence 
obtained was admissible in narcotics 
prosecution. 

U.S.—Giacona v. U. S., C.A.Tex., 257 
F.2d 450, certiorari denied 79 S.Ct. 
113, 358 U.S. 873, 3 L.Ed.2d 104. 

Hidden radio transmitter 

Search and seizure provision of 
Federal Constitution did not prevent 
admission In evidence of testimony 
concerning statements heard by fed¬ 
eral employee in place of business of 
accused and by federal agent who 
had overheard conversation by means 
of radio transmitter concealed on 
person of federal employee, when 
only trespass involved was fact that 
federal employee had concealed his 
true Identity in order to gain in¬ 
formation. 

U.S.—'U. S. v. On Lee, C.A.N.Y., 193 
F.2d 306, affirmed 72 S.Ct 967, 343 
U.S. 747, 96 L.Ed. 1270, rehearing 
denied 73 S.Ct. 5, 344 U.S. 848, 97 
L.Ed. 659. 

20. U.S.—Abel v. U. S., N.Y., 80 S. 
Ct. 683, 362 U.S. 217, 4 L.Ed.2d 668, 


rehearing denied 80 S.Ct. 1056, 362 
U.S. 984, 4 L.Ed.2d 1019. 

Bryant v. U. S„ C.A.Tex., 252 F, 
2d 746—Sanders v. U. S., C.A.N.M., 
238 F.2d 145—Paquet v. U. S., C.A. 
Hawaii, 236 F.2d 203, certiorari de¬ 
nied 77 S.Ct. 222, 352 U.S. 926, 1 L. 
Ed.2d 161—Flores v. U. S., C.A. 
Tex., 234 F.2d 604—U. S. v. David, 
C.C.A.I11., 107 F.2d 519—Leong v. 
Chong Wing v. U. S. f C.C.A.Wash., 
95 F.2d 903—Clark v. U. S., C.C.A. 
Fla., 69 F.2d 258—Malone v. U. S., 
C.C.A.Wash., 67 F.2d 339—Fuller v. 
U. S., C.C.A.N.Y., 31 F.2d 747, cer¬ 
tiorari denied 50 S.Ct. 17, 280 U.S. 
556, 74 L.Ed. 612—Thompson v. U. 
S., C.C.A-I11., 10 F.2d 781, certiorari 
denied 46 S.Ct. 352, 270 U.S. 654, 
70 L.Ed. 782—Ford v. U. S., C.C.A. 
Cal., 10 F.2d 339, affirmed 47 S.Ct. 
531, 273 U.S. 593, 71 L.Ed. 793— 
Nicholson v. U. S., C.C.A.I11., 6 F. 
2d 569—Reyff v. U. S., C.C.A.Cal., 
2 F.2d 39—Miller v. U. S., C.C.A. 
Ohio, 300 F. 529, certiorari denied 
45 S.Ct. 123, 266 U.S. 624, 69 L.Ed. 
474—Hurwitz v. U. S., C.C.A.Mo., 

299 F. 449, certiorari denied 45 S.Ct. 
95, 266 U.S. 613, 69 L.Ed. 468—Boyd 
v. U. S., C.C.A.S.C., 286 F. 930— 
U. S. v. Viess, D.C.Wash., 273 F. 
279. 

U. S. v. Gilliam, D.C.Tenn., 87 
F.Supp. 808, affirmed, C.A., Gilliam 
v. U. S., 189 F.2d 321. 

U. S. v. Ford, D.C.Cal., 3 F.2d 643. 

Forfeited property 

(1) Liquor, which was outlawed 
property under the Prohibition Act, 
and which was lawfullly seized, was 
admissible In evidence. 

U.S.—Gandreau v. U. S., C.C.A.K.I., 

300 F. 21. 

(2) Intoxicating liquors and the 
automobile in which they were being 
unlawfully transported were already 
forfeited to the United States, so 
that the forcible seizure of such 
property without process by officers 
of the United States, even if irregu¬ 
lar, was not a seizure of the proper¬ 
ty of persons accused, and did not 
violate Const. Amends. 4 and 5, so 
that the whisky and automobile so 
seized were competent evidence 
against those accused, notwithstand¬ 
ing their motion for return of the 
property. 

U.S.—'U. S. v. Fenton, D.C.Mont., 268 

F. 221. 


Search by military picket 
Liquor discovered through search 
by military picket without warrant 
is admissible. 

U.S.—U. S. v. Crowley, D.C.Ga., 9 F. 
2d 927. 

20.5 D.C.—U. S. v. Freeman, D.C., 
144 F.Supp. 669. 

Failure to deliver copy 
If an officer Is authorized under 
a valid search warrant to enter prem¬ 
ises, and there obtains evidence law¬ 
fully admissible in court, it will not 
be excluded because the officer failed 
to deliver a copy of the warrant and 
receipt to the person in charge, or 
to ma&e and return a proper Inven¬ 
tory. 

U.S.—U. S. v. Gaitan, D.C.Cal., 4 F. 
2d 848. 

20.10 D.C.—U. S. v. Greene, D.C., 141 
F.Supp. 856. 

Erroneous statement of date 

That officer executing search war¬ 
rant and seizing liquor erroneously 
stated date of seizure in written affi¬ 
davit and return did not render such 
liquor inadmissible in evidence. 
U.S.—Golden v. U. S., C.C.A.Minn., 4 
F.2d 846. 

20.15 D.C.—U. S. v. Greene, D.C., 141 
F.Supp. 856. 

Delay in giving receipt 
Where a copy of search warrant 
was given to accused during search 
and seizure, and receipt for the prop¬ 
erty taken was given within an hour 
after seizure had been completed, 
slight delay in giving receipt did not 
invalidate warrant or entry or make 
evidence obtained thereby inadmis¬ 
sible. 

U.S.—Martin v. U. S., C.C.A.Okl„ 99 
F.2d 236. 

20.20 D.C.—U. S. v. Greene, D.C., 
141 F.Supp. 856. 

20.50 U.S.—'U. S. v. H. J. K. Theatre 
Corp., C.A.N.Y., 236 F.2d 502, cer¬ 
tiorari denied, Rosenblum v. U. S., 
77 S.Ct. 359, 352 U.S. 969, 1 L.Ed. 
2d 323, and Ansell v. U. S., 77 S.Ct. 
360, 352 U.S. 969, 1 L.Ed.2d 323 r 
petition withdrawn 77 S.Ct. 809, 
353 U.S. 933, 1 L.Ed.2d 757, rehear¬ 
ing denied 77 S.Ct. 1280, 353 U.S. 
989, 1 L.Ed.2d 1147—Lefkowitz v. 
U. S. Attorney for Southern Dist. 
of New York, C.C.A.N.Y., 52 F.2d 
52, affirmed 52 S.Ct. 420, 285 U.S. 
452, 76 L.Ed. 877, 82 A.L.R. 775. 
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time he volunteered the evidence. 20 - 55 Evidence, 
otherwise competent and unobjectionable, is admis¬ 
sible where accused consents to the search and 
seizure, 21 provided the consent is voluntary and 
genuine, 22 but not where the consent was that of a 
third person not shown to be the agent of ac¬ 
cused, 22 - 5 such as his wife, 22 - 10 child, 22 * 15 or em¬ 
ployer or official superior. 22 * 20 So where a govern¬ 
ment contractor consents to an inspection of his 
accounts and records but does not consent to the 
taking of checks into possession, all incriminating 
facts obtained by such inspection are admissible, 22 * 25 
even though the inspectors unlawfully took a check 


into possession; 22 - 30 and admission of the check 
itself is discretionary. 22 - 25 Merely admitting an 
officer into an apartment does not carry with it con¬ 
sent to a search thereof within the rule. 22 - 40 

Failure to object to the court's jurisdiction over 
the person of accused arrested under a void warrant 
does not imply an abandonment of the right to ob¬ 
ject to the admissibility of evidence. 22 * 45 

§ 657(14).-Search Incidental to 

Arrest 

Evidence secured by a reasonable search incidental to 
a lawful arrest is admissible In the federal courts. 


U. S. v. Dupont, D.C.Mass., 169 F. 
Supp. 572—U. S. v. Lyon Drug Co., 
D.C.Wis., 122 F.Supp. 597. 

D.C.—Gibson v. U. S„ 149 F.2d 381, 
80 U.S.App.D.C. 81, certiorari de¬ 
nied O’Kelley v. U. S., 66 S.Ct. 29, 
326 U.S. 724, 90 L.Ed. 429. 

Jackson v. U. S., Mun.App., 146 
A.2d 577. 

Failure to warn accused that in¬ 
formation might be used against him 
in criminal case does not render it 
inadmissible provided that it was 
voluntarily and understandably giv¬ 
en. 

U.S.—U. S. v. Wheeler, D.C.Pa., 149 F. 
Supp. 445. 

20.55 U.S.—Paauet v. U. S., C.A.Ha- 
waii, 236 F.2d 203, certiorari denied 
77 S.Ct. 222, 352 U.S. 926, 1 L.Ed.2d 
161. 

D.C.—Gibson v. U. S., 149 F.2d 381, 80 
U.S.App.D.C. 81, certiorari denied 
O'Kelley v. U. S., 66 S.Ct. 29, 326 
U.S. 724, 90 L.Ed. 429. 

21. U.S.—iJ. S. v. Mitchell, App.D.C., 
64 S.Ct. 896, 322 U.S. 65, 88 L.Ed. 
1140, rehearing denied 64 S.Ct. 
1257, two cases, 322 U.S. 770, 88 L. 
Ed. 1595. 

U. S. v. Achilli, C.A.I11., 234 F. 
2d 797, affirmed 77 S.Ct. 995, 353 
U.S. 373, 1 L.Ed.2d 918, rehearing 
denied 77 S.Ct. 1391, 1394, 354 U.S. 
943, 1 L.Ed.2d 1540—U. S. v. Mac¬ 
Leod, C.A.I11., 207 F.2d 853—In re 
Fried, C.C.A.N.T., 161 F.2d 453, 1 
A.L.R.2d 996, certiorari denied 
Fried v. U. S., 67 S.Ct. 1751, 331 
U.S. 858, 91 L.Ed. 1865, certiorari 
dismissed 68 S.Ct 105, 332 U.S. 
807, 92 L.Ed. 384—Thomas v. U. S„ 
C.C.A.Okl., 154 F.2d 365—U. S. v. 
Thomson, C.C.A.I11., 113 F.2d 643, 
129 A.L.R. 1291—Ah Fook Chang 
v. U. S., C.C.A.Hawaii, 91 F.2d 805 
—Howard v. U. S., C.C.A.I11., 75 F. 
2d 562, certiorari denied 55 S.Ct. 
€54, 295 U.S. 740, 79 L.Ed. 1687 
—Lisansky v. U. S., C.C.A.Md., 31 
F.2d 846, 67 A.L.R. 67, certiorari 
denied 49 S.Ct. 514, 279 U.S. 873, 73 
L.Ed. 1008—Schutte v. U. S., C.C.A. 
Mich., 21 F.2d 830—Stearn v. U. S., 
C.C.A.Va., 18 F.2d 465, certiorari 


denied 48 S.Ct. 36, 275 U.S. 539, 72 
L.Ed. 414—Bilodeau v. U. S., C.C. 
A.Cal.. 14 F.2d 582, certiorari de¬ 
nied 47 S.Ct. 245, 273 U.S. 737, 71 
L.Ed. 866—C. M. Spring Drug Co. 
v. U. S., C.C.A.Mo., 12 F.2d 852- 
Hilt v. U. S., C.C.A.Fla., 12 F.2d 
604—Levin v. U. S. f C.C.A.Cal., 5 
F.2d 598, certiorari denied 46 S.Ct 
21, 269 U.S. 562, 70 L.Ed. 412—A. 
Guckenheimer & Bros. Co. v. U. S., 
C.C.A.Pa., 3 F.2d 786, certiorari de¬ 
nied 45 S.Ct. 509, 268 U.S. 688, 69 
L.Ed. 1157—Howell v. U. S., C.C.A. 
La., 296 F. 911, certiorari denied 44 
S.Ct 633, 265 U.S. 587, 68 L.Ed. 1193 
—Masse! v. U. S., C.C.A.Va., 295 F. 
683, certiorari denied 44 S.Ct. 404, 
264 U.S. 592, 68 L.Ed. 865—Windsor 
v. U. S., C.C.A.Ohio, 286 F. 51, cer¬ 
tiorari denied 43 S.Ct 523, 262 U.S. 
748, 67 L.Ed. 1212—Maldonado v. 
U. S., C.C.A.Tex., 284 F. 853—Mc- 
Clintic v. U. S., C.C.A.Okl., 283 F. 
781—Linn v. U. S., Ill., 234 F. 643, 
148 C.C.A. 309. 

U. S. v. Smith, D.C.N.Y., 46 F.2d 
82. 

D.C.—Fredricksen v. U. S., 266 F.2d 
463, 105 U.S.App.D.C. 262—Aider- 
man v. U. S., 165 F.2d 622, 83 U.S. 
App.D.C. 48. 

Consent by agent 

U.S.—Russo v. U. S., C.A.N.Y., 241 F. 
2d 285, certiorari denied 78 S.Ct. 
18, 355 U.S. 816, 2 L.Ed.2d 33— 
Resuztek v. U. S., C.C.A.N.Y., 147 
F.2d 142. 

Reexamination of books 

U.S,—U. S. v. O’Connor, C.A.2, 237 
F.2d 466. 

22. U.S.—Catalanotte v. U. S., C.A. 
Mich., 208 F.2d 264—In re Fried, 
C.C.A.3ST.Y., 161 F.2d 453, 1 A.L.R.2d 
996, certiorari denied Fried v. U. S. f 
67 S.Ct 1751, 331 U.S. 858, 91 L.Ed. 
1865, certiorari dismissed 68 S.Ct 
105, 332 U.S. 807, 92 L.Ed. 384. 

U. S. v. HofCenberg, D.C.N.Y., 24 
F.Supp. 989. 

D.C.—'Watson v. U. S., 249 F.2d 106, 
101 U.S.App.D.C. 350—Gibson v. U. 
S., 149 F.2d 381, 80 U.S.App.D.C. 81, 
certiorari denied O’Kelley v. U. S„ 
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66 S.Ct 29, 326 U.S. 724, 90 L.Ed. 
429. 

Faking under promise or threat as 
involuntary papers which accused al¬ 
lowed customs officers to carry away 
under promise or threat that it would 
be better for him are not admissi¬ 
ble against him, their taking violat¬ 
ing his constitutional rights. 

U.S.—U. S. v. Abrams, D.C.Vt., 230 F. 
313. 

Involuntary consent of wife insuffi¬ 
cient 

D.C.—'Waldron v. U. S., 219 F.2d 37, 99 
U.S.App.D.C. 66. 

22.5 D.C.—U. S. v. Blok, 188 F.2d 
1019, 88 U.S.App.D.C. 326. 

22.10 Authority of wife 
Property seized under an unlawful 
search warrant cannot be used in 
evidence against accused, merely be¬ 
cause his wife consented to the 
search, there being no presumption 
that she was authorized agent to 
consent to such search, so that the 
government must prove that she had 
such authority before it can rely on 
her consent. 

U.S.—U. S. v. Rykowski, D.C.Ohio, 
267 F. 866. 

22.15 Daughter and son-in-law 

U.S.—Holzhey v. U. S., C.A.Fla„ 223 
F.2d 823. 

22.20 D.C.—U. S. V. Blok, 188 F.2d 
1019, 88 U.S.App.D.C. 326. 

22.25 U.S.—Zap v. U. S., Cal., 66 S. 
Ct. 1277, 328 U.S. 624, 90 L.Ed. 
1477, rehearing denied 67 S.Ct. 107, 
329 U.S. 824, 91 L.Ed. 700, vacated 
on other grounds 67 S.Ct. 857, 330 
U.S. 800, 91 L.Ed. 1259. 

22.30 U.S.—Zap v. U. S. ( supra. 
Reason for rule 

Knowledge was legally obtained 
from lawful inspection and agents 
did not become trespassers ab initio 
when they took the check. 

U.S.—Zap v. U. S., supra. 

22.35 U.S.—Zap v. U. S., supra. 

22.40 D.C.—Williams V. U. S., 263 
F.2d 487, 105 U.S.App.D.C. 41. 

22.45 D.C.—Darnall v. U. S. f Mun. 
App,, 33 A.2d 734. 
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In view of the rule, stated in Arrest § 18, that 
a person when lawfully arrested may be searched 
without a search warrant, evidence secured by a 
reasonable search of the person and of the premises 


where the arrest was made, which premises were 
under the control of the person arrested, is compe¬ 
tent. 23 If, however, the arrest is unlawful, the 
evidence thereby procured is incompetent against 


23. U.S.—Draper v. U. S., Colo.. 79 
S.Ct 329, 358 U.S. 307, 3 L.Ed.2d 
327—17. S. v. Rablnowitz, N.Y., 70 
S.Ct. 430, 339 U.S. 56, 94 L.Ed. 653 
—Marron v. U. S., Cal., 48 S.Ct. 74, 
275 U.S. 192, 72 L.Ed. 231—Carroll 
v. U. S., Mich., 45 S.Ct. 280, 267 
U.S. 132, 69 L.Ed. 543, 39 A.L.R. 
790. 

Butler v. U. S., C.A.Cal., 273 F.2d 
436—Williams v. U. S., C.A.Ohio, 
272 F.2d 822—U. S. v. Burgos, C.A. 
N.Y., 269 F.2d 763—Gentry v. U. 

5., C.A.N.C., 268 F.2d 63, certiorari 
denied 80 S.Ct. 124, 361 U.S. 866, 
4 L.Ed.2d 105, rehearing denied 
80 S.Ct. 254, 361 U.S. 921, 4 L.Ed. 
2d 189—Hopper v. U. S., C.A.Wash., 
267 F.2d 904—U. S. v. Allen, C.A. 
N.Y., 267 F.2d 491—U. S. v. Gray, 
CAl.H 1., 267 F.2d 106—U. S. v. Ro¬ 
mero, C.A.N.Y., 249 F.2d 371—Sea- 
well v. U. S., C.A-Va., 243 F.2d 909— 
Kernick v. U. S., C.A.Mo., 242 F.2d 
818—U. S. v. Nirenberg, C.A.N.Y., 
242 F.2d 632, certiorari denied, Ni¬ 
renberg v. U. S., 77 S.Ct. 1405, 354 
U.S. 941, 1 L.Ed.2d 1539—Bartlett 
v. U. S., CA..Ga., 232 F.2d 135—Bas- 
kerville v. U. S., C.A.C 0 I 0 ., 227 F.2d 
464—Rhodes v. U. S., C.A.Fla., 224 
F.2d 348—Johnson v. U. S., CA..N. 
C., 199 F.2d 231, certiorari denied 
73 S.Ct. 641, 345 U.S. 905, 97 L.Ed. 
1342—U. S. v. Bianco, C.A.Pa., 189 
F.2d 716—Cavness v. U. S., C.A. 
Hawaii, 187 F.2d 719, certiorari de¬ 
nied 71 S.Ct. 1019, 341 U.S. 951, 95 
L.Ed. 1374—U. S. v. O’Brien, C.A. 

111., 174 F.2d 341—Chereton v. U. 

5., C.CJV.Mich., 161 F.2d 808, certi¬ 

orari denied 68 S.Ct. 71, 332 U.S. 
765, 92 L.Ed. 850—Shew v. U. S., 
C.C.A.N.C., 155 F.2d 628, certiorari 
denied 66 S.Ct. 1381, 328 U.S. 870, 
90 L.Ed. 1640—Martin v. U. S., C. 
CA..Fla., 155 F.2d 503—U. S. v. Li 
Fat Tong, C.C.A.N.Y., 152 F.2d 650 
—U. S. v. Heitner, C.C.A.N.Y., 149 
F.2d 105, certiorari denied Cryne v. 
U. S., 66 S.Ct. 33, 326 U.S. 727, 90 
L.Ed. 432, rehearing denied 66 S. 
Ct 164, 326 U.S. 809, 90 L.Ed. 494— 
U. S. v. Lindenfeld, C.C.A.N.Y., 142 
F.2d 829, certiorari denied 65 S.Ct 
89, 323 U.S. 761, 89 L.Ed. 609—Bo- 
zel v. Hudspeth, C.C.A.Kan., 126 F. 
2d 585—Whitcombe v. U. S., 
C.C.A.N.J., 90 F.2d 290, certiorari 
denied 58 S.Ct. 361, 302 U.S. 759, 
82 L.Ed. 687, Turnia v. U. S., 58 S. 
Ct. 861, 302 U.S. 759, 82 L.Ed. 587, 
Giordans v. U. S., 58 S.Ct. 361, 
302 U.S. 759, 82 L.Ed. 587, and 
Mario v. U. S., 58 S.Ct. 362, 302 U.S. 
759, 82 L.Ed. 587—Cardinal v. 

U. S., C.C.A.OhIo, 79 F.2d 825— 
Rocchia v. U. S., C.C.A.Cal. f 78 F. 
2d 966—Bruce v. U. S„ C.C.A.M 0 ., 


73 F.2d 972—McFarland v. U. S., 
C.C.A.Wash., 65 F.2d 74—Mclnes v. 
U. S. f C.C.A.Or., 62 F.2d 180, cer¬ 
tiorari denied 53 S.Ct. 507, 288 U. 
S. 616, 77 L.Ed. 989—Gorat v. U. 

S., C.C.ANeb., 61 F.2d 397—Han- 
ing v. U. S., C.C.A.Neb. f 59 F.2d 942 
—Roach v. U. S., C.C.A.Va., 51 F.2d 
65—Shelton v. U. S., C.C.A.I11., 50 
F.2d 405—Underhill v. U. S., C.C.A. 
Okl, 47 F.2d 891, certiorari denied 
51 S.Ct. 495, 283 U.S. 849, 75 L.Ed. 
1457—Kosak v. U. S., C.C.A.Pa., 
46 F.2d 906, motion denied 54 F. 
2d 72—Brown v. U. S., C.C.A.Or., 43 
F.2d 906—Hawthorne v. U. S., C. 
C.A.Md., 37 F.2d 316—Day v. U. S., 
C.C.A.Neb., 37 F.2d 80—Gerk v. 
U. S., C.C.A.Neb., 33 F.2d 485—Ben¬ 
ton v. U. S., C.CA.JM'.C., 28 F.2d 695 
—Estabrook v. U. S., C.C.AMo., 28 
F.2d 150—Samson v. U. S., C.C.A. 

R. L, 26 F.2d 769—Benese v. U. S. f 
C.CA..La., 25 F.2d 231, certiorari 
denied 49 S.Ct. 17, 278 U.S. 612, 73 
L.Ed. 536—Staklch v. U. S., C.C.A. 
Idaho, 24 F.2d 701—Pleich v. U. S., 
C.C.A.Ariz., 20 F.2d 383, certiorari 
denied 48 S.Ct. 118, 275 U.S. 557, 
72 L.Ed. 425—Dibello v. U. S., C.C. 
A.Mo., 19 F.2d 749—White v. U. S., 
C.C.A.Cal., 16 F.2d 870, certiorari 
denied 47 S.Ct. 660, 274 U.S. 745, 
71 L.Ed. 1326—Billingsley v. U. S., 
C.C.A.Okl., 16 F.2d 754—U. S. v. 
Kirschenblatt, C.C.A.N.Y., 16 F.2d 
202, 51 A.L.R. 416, followed in 
U. S. v. Kirsch, 16 F.2d 204—Mat- 
tus v. U. S., C.C.A.Cal., 11 F.2d 
503—Foster v. U. S., C.C.A.Cal., 
11 F.2d 100—Cline v. U. S., C.C.A. 
Ariz., 9 F.2d 621—Fisher v. U. S., 
C.CAl.R.I., 8 F.2d 978, certiorari 
denied 46 S.Ct 482,' 271 U.S. 666, 
70 L.Ed. 1140—Yip Wah v. U. S., 
C.CA..Wash., 8 F.2d 478, certiorari 
denied 46 S.Ct. 336, 270 U.S. 645, 
70 L.Ed. 777—Ryan v. U. S., C.C.A. 
W.Va., 5 F.2d 667—Altshuler v. U. 

S. , C.C.A.Del., 3 F.2d 791—John¬ 
stone v. U. S., C.CA.Wash., 1 F.2d 
928—Garske v. U. S., C.C.A.Minn., 1 
F.2d 620—Winkler v. U. S., C.CA. 
Wash., 297 F. 202—Park v. U. S., C. 
C.A.N.H., 294 F. 776—Agnello v. U. 
S. f C.C.A.N.Y., 290 F. 671, affirmed 
in part and reversed in part on oth¬ 
er grounds 46 S.Ct 4, 269 U.S. 20, 70 
L.Ed. 145—Green v. U. S., C.CA. 
Mo., 289 F. 236—Donegan v. U. S., 
C.CA.N.Y., 287 F. 641, certiorari de¬ 
nied 43 S.Ct. 251, 260 U.S. 751, 67 
L.Ed. 495—Baron v. U. S., C.C.A 
Ohio, 286 F. 822, certiorari denied 
43 S.Ct 524, 262 U.S. 749, 67 L.Ed 
1213—McBride v. U. S., C.CA..Ala., 
284 F. 416, certiorari denied Mc¬ 
Bride v. U. S., 43 S.Ct 359, 261 U.S. 
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614, 67 L.Ed. 827—Woods v. U. S., 
C.C.A.S.C., 279 F. 706. 

U. S. v. Weldon, D.C.Cal., 112 F. 
Supp. 192—U. S. v. Coplon, D.C.N.Y., 
89 F.Supp. 664—U. S. v. Willis, D.C. 
Cal., 85 F.Supp. 745—U. S. v. Strick¬ 
land, D.C.S.C., 62 F.Supp. 468— 
U. S. v. Richmond, D.C.W.Va., 57 
F.Supp. 903—U. S. v. Biddle, D.C. 
Pa., 39 F.Supp. 203—U. S. v. Ler- 
ner. D.C.Md., 35 F.Supp. 271—U. S. 
v. Brengle, D.C.Va., 29 F.Supp. 190 
—U. S. v. Tot, D.C.N.J., 28 F.Supp. 
900—U. S. v. Sam Chin, D.C.Md., 24 
F.Supp. 14—U. S. v. Austin, D.C. 
Pa., 23 F.Supp. 211—U. S. v. Kap¬ 
lan, D.C.N.Y., 17 F.Supp. 920, re¬ 
versed on other grounds, C.C.A., 89 
F.2d 869. 

U. S. v. Charles, D.C.Cal., 8 F.2d 
302—U. S. v. Seltzer, D.C.Mass., 5 
F.2d 364—U. S. v. Kaplan, D.C.Ga., 
286 F. 963—U. S. v. Snyder, D.C.W. 
Va., 278 F. 650, reversed on other 
grounds, C.C.A., Snyder v. U. S., 285 
F. 1—U. S. v. Murphy, D.C.N.Y., 
264 F. 842—U. S. v. Welsh, D.C.N. 
Y., 247 F. 839. 

U. S. v. Jackson, D.C.N.Y., 22 
F.R.D. 38. 

D.C.—Stephens v. U. S., 271 F.2d 832, 
106 U.S.App.D.C. 249—Willis v. U. 

S., 271 F.2d 477, 106 U.S.App.D.C. 
211—Brandon v. U. S., 270 F.2d 311, 
106 U.S.App.D.C. 118—Jackson v. 
U. S., 264 F.2d 377, 105 U.S.App.D. 

C. 91—Washington v. U. S., 263 F. 
2d 742, 105 U.S.App.D.C. 58, certio¬ 
rari denied 79 S.Ct 1142, 359 U.S. 
1002, 3 L.Ed.2d 1032—Smith v. U. 

S., 254 F.2d 751, 103 U.S.App.D.C. 
48, certiorari denied 78 S.Ct 1388, 
357 U.S. 937, 2 L.Ed.2d 1552—Bell 
v. U. S., 254 F.2d 82, 102 U.S.App. 

D. C. 383, certiorari denied 79 S.Ct 
126, 358 U.S. 885, 3 L.Ed.2d 113, re¬ 
hearing denied 79 S.Ct 292, 358 
U.S. 923, 3 L.Ed.2d 242—Bennett v. 
U. S., 249 F.2d 505, 101 U.S.App.D. 

C. 413—Scott v. U. S., 248 F.2d 
754, 101 U.S.App.D.C. 341, certiorari 
denied 78 S.Ct 550, 355 U.S. 962, 
2 L.Ed.2d 537—Coleman v. U. S. r 
215 F.2d 681, 94 U.S.App.D.C. 311 
—Carrado v. U. S. f 210 F.2d 712, 93 
U.S.App.D.C. 183, certiorari denied 
Atkins v. U. S., 74 S.Ct. 874, 347 U.S. 
1018, 98 L.Ed. 1140, and Manfred- 
onia v. U. S., 74 S.Ct. 876, 347 U.S. 
1020, 98 L.Ed. 1141, certiorari de¬ 
nied Smith v. U. S., 75 S.Ct. 777, 

349 U.S. 932, 99 LJEd. 1262, certio¬ 
rari denied C. v. U. S., 76 S.Ct. 310, 

350 U.S. 938, 100 L.Ed. 819—Elli¬ 
son v. U. S., 206 F.2d 476, 93 U.S. 
App.D.C. 1—Palmer v. U. S., 203 F. 
2d 66, 92 U.S.App.D.C. 103—Mills v. 
U. S., 196 F.2d 600, 90 U.S.App. 

D. C. 365, certiorari denied 73 S.Ct 
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accused, 24 and the rearrest of accused, even if based a search without a search warrant is not admissible 
on probable cause, does not serve to cure the in- where the search was unreasonable 24 * 10 and purely 
validity of the prior proceedings. 24 - 6 exploratory, 24 * 16 where the arrest was made as a 

pretext to search for evidence, and on that ground 
Notwithstanding the arrest, evidence obtained by alone, 24 - 20 where the search was not incidental to 


27, 344 U.S. 826, 97 L.Ed. 643—Har¬ 
vey v. U. S., 193 F.2d 928, 90 U.S. 
App.D.C. 167, certiorari denied 72 
S.Ct. 760, 343 U.S. 927, 96 L.Ed. 
1337—Wyche v. U. S., C.A., 193 P. 
2d 703, 90 U.S.App.D.C. 67, certio¬ 
rari denied 72 S.Ct. 656, 342 U.S. 
943, 96 L.Ed. 702, rehearing denied 
72 S.Ct. 676, 343 U.S. 921, 96 L.Ed. 
1334—James v. U. S., C.A.D.C., 191 
F.2d 472, 89 U.S.App.D.C. 201, cer¬ 
tiorari denied 72 S.Ct. 663, 342 U. 
S. 948, 96 L.Ed. 705—Morton v. U. 
S., 147 F.2d 28, 79 U.S.App.D.C. 329, 
certiorari denied 65 S.Ct. 1015, 324 
U.S. 875, 89 L.Ed. 1428—Shettel v. 
U. S., 113 F.2d 34, 72 App.D.C. 260- 
Smith V. U. S., 105 F.2d 778, 

70 App.D.C. 255—Beard v. U. S., 
82 F.2d 837, 65 App.D.C. 231, cer¬ 
tiorari denied 56 S.Ct. 675, 298 U. 
S. 655, 80 L.Ed. 1382—Cassidy v. 
U. S., 49 F.2d 504, 60 App.D.C. 122 
—Brown v. U. S., 32 F.2d 953, 59 
App.D.C. 57—Laney v. U. S., 294 F. 
412, 54 App.D.C. 56. 

U. S. v. Blackman, D.C., 183 F. 
Supp. 545—U. S. v. Scott, D.C., 149 
F.Supp. 837—U. S. v. Hill, D.C., 114 
F.Supp. 441. 

Brooks v. U. S., Mun.App., 159 A. 
2d 876—Cormier v. U. S., Mun.App., 
137 A.2d 212—Hoover v. District of 
Columbia, Mun.App., 42 A.2d 730— 
Collins v. U. S., Mun.App., 41 A.2d 
515. 

Search without warrant as incident 
to arrest see Searches and Sei¬ 
zures § 67. 

Arrest at different place 

Forced entry into accused’s house 
without warrant,' after arrest on 
premises, was illegal, and evidence 
found inadmissible. 

U.S.—'U. S. v. Steck, D.C.Pa., 19 F.2d 
161. 

Effect of Invalid warrant 

Where prohibition agents, from 
facts within their knowledge, would 
have been authorized to enter prem¬ 
ises and make an arrest therein 
without a warrant, evidence se¬ 
cured as an incident to such arrest 
will not be excluded because the 
search warrant under whidh they 
purported to act was invalid. 

U.S.—U. S. v. Gaitan, D.C.Cal., 4 F. 
2d 848. 

Officers’ failure to make arrest 
earlier when accused was allegedly 
delivering liquor with car was im¬ 
material on issue whether prima 
facie case was made for Introduction 
of liquor seized without warrant. 
U.S.—Malone v. U. S., C.C.A.Wash., 
67 F.2d 339. I 


Arrest under administrative warrant 

(1) Deliberate use by the govern¬ 
ment of an administrative warrant, 
for purpose of gathering evidence in 
a criminal case, must meet stem re¬ 
sistance by the courts. 

U.S.—Abel v. U. S., N.Y., 80 S.Ct. 683, 
362 U.S. 217, 4 L.Ed.2d 668, re¬ 
hearing denied 80 S.Ct. 1056, 362 
U.S. 984, 4 L.Ed.2d 1019. 

(2) Evidence lawfully seized, how¬ 
ever, by immigration officers as a 
result of a lawful search conducted 
without a search warrant following 
an arrest for purpose of deportation 
proceedings is admissible as evidence 
in a subsequent criminal prosecution 
to which it related. 

U.S.—Abel v. U. S., supra. 

(3) Test of admissibility is wheth¬ 
er the decision to proceed adminis¬ 
tratively toward deportation was in¬ 
fluenced by and carried out for pur¬ 
pose of amassing evidence in the 
prosecution for crime, rather than as 
a bona fide preliminary step in a de¬ 
portation proceeding. 

U.S.—Abel v. U. S., supra. 

24. U.S.—Miller v. U. S., App.D.C., 
78 S.Ct. 1190, 357 U.S. 301, 2 L.Ed. 
2d 1332—U. S. v. Di Re, N.Y., 68 S. 
Ct. 222, 332 U.S. 581, 92 L.Ed. 210. 

U. S. v. Coplon, C.A.N.Y., 185 F. 
2d 629, 28 A.L.R.2d 1041, certiorari 
denied 72 S.Ct. 362, 342 U.S. 920, 96 
L.Ed. 688. 

U. S. v. Hei, D.C.Idaho, 126 F. 
Supp. 755—U. S. v. Clark, D.C.Mo., 
29 F.Supp. 138. 

D.C.—Brandon v. U. S., 270 F.2d 311, 
106 U.S.App.D.C. 118—Bynum v. U. 
S., 262 F.2d 465, 104 U.SA.pp.D.C. 
368—Hanna v. U. S., 260 F.2d 723, 
104 U.S.App.D.C. 205—Williams v. 
U. S., 237 F.2d 789, 99 U.S.App.D.C. 
161—Accarino v. U. S., 179 F.2d 
456, 85 U.S.App.D.C. 395—Nueslein 
v. District of Columbia, 115 F.2d 
690, 73 App.D.C. 85. 

U. S. v. Mitchell, D.C., 179 F. 
Supp. 636—U. S. v. Castle, D.C., 
138 F.Supp. 436. 

U. S. v. McNeil, Mun.App., 91 A. 
2d 849—Green v. District of Colum¬ 
bia, Mun.App., 91 A.2d 712—Dar- 
nall v. U. S., Mun.App., 33 A.2d 
734. 

Test of admissibility where accused 
was arrested without a warrant is 
whether there was probable cause 
for arrest 

D.C.—De Bruhl v. U. S., 199 F.2d 175, 
91 U.S.App.D.C. 125, certiorari de¬ 
nied 73 S.Ct. Ill, 344 U.S. 868, 97 
L.Ed. 673—Mills v. U. S., 196 F.2d 
600, 90 U.S.App.D.C. 365, certiorari 
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denied 73 S.Ct 27, 344 U.S. 826, 97 
L.Ed. 643. 

24J> D.C.—U. S. v. Mitchell, D.C., 179 
F.Supp. 636. 

24.10 U.S.—Kremen v. U. S., Cal., 
77 S.Ct. 828, 353 U.S. 346, 1 L.Ed.2d 
876. 

Lott v. U. S., C.A.Tex., 218 F.2d 
675. 

U. S. v. Brougher, D.C.Pa., 19 
F.R.D. 79. 

Relevant test is not whether it Is 
reasonable to procure a search war¬ 
rant, but whether the search was rea¬ 
sonable. 

U.S.—U. S. v. Rabinowitz, N.Y., 70 
S.Ct. 430, 339 U.S. 56, 94 L.Ed. 
653. 

D.C.—Mills v. U. S., 196 F.2d 600, 90 
U.S.App.D.C. 365, certiorari denied 
73 S.Ct. 27, 344 U.S. 826, 97 L.Ed. 
643. 

Practicability of procuring search 
warrant ' 

(1) In some decisions it was held 
that in order to make the evidence 
admissible search warrants must tie 
procured when practicable in a case of 
search Incident to arrest. 

U.S.—Trupiano v. U. S., D.C.N.J., 68 
S.Ct. 1229, 334 U.S. 699, 92 L.Ed. 
1663. 

Application of Rose, D.C.N.Y., 32 
F.Supp. 103. 

(2) To the extent that Trupiano ^r. 
U. S., supra, requires a search war¬ 
rant solely on the basis* of the prac¬ 
ticability of procuring it rather than 
on the reasonableness of the search 
after a lawful arrest, the case was 
specifically overruled. 

U.S.—'U. S. v. Rabinowitz, N.Y., 70 S. 

Ct. 430, 339 U.S. 56, 94 L.Ed. 653. 
D.C.—Mills v. U. S., 196 F.2d 600, 90 
U.S.App.D.C. 365, certiorari denied 
73 S.Ct. 27, 344 U.S. 826, 97 L.Ed. 
643. 

Search more than ten hours after 
arrest 

U.S.—Rent v. U. S., C.A.Tex., 209 F. 
2d 893. 

24.15 U.S.—Lott v. U. S., C.A.Tex., 
218 F.2d 675. 

U. S. v. Lerner, D.C.Cal., 100 F. 
Supp. 765. 

D.C.—Travers v. U. S.* Mun.App., 144 
A.2d 889. 

24.20 U.S.—Draper v. U. S., C.A. 
Colo., 248 F.2d 295, affirmed 79 S. 
Ct. 329, 358 U.S. 307, 3 L.Ed.2d 327 
—Worthington v. U. S., C.C.A.MIch., 
166 F.2d 557. 

U. S. v. LassofC, D.C.Ky., 147 F. 
Supp. 944. 
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the arrest , 24 - 25 or where the arrest was in fact inci¬ 
dental to the search , 24 - 30 as where there was no 
arrest until after the search without a warrant . 24 - 35 
The fact that no arrest was made at the time, how¬ 
ever, does not render inadmissible evidence dis¬ 
covered and seized by officers armed with a warrant 
of arrest while searching the house of accused in a 
bona fide, but unsuccessful, attempt to find and arrest 
him . 24 - 40 

§ 657(15),-Evidence of Different 

Offense 

Evidence obtained as a result of a valid search may 
be used In the federal courts in a prosecution for an of¬ 
fense different from that for which the evidence was 
sought. 

If a person allows a felon to use his home for 
illegal purposes, evidence obtained on a search made 
after arrest of the felon is admissible against the 
owner of the home . 24 - 45 

Property seized under a valid search warrant may 
be used in a prosecution for an offense different from 
that alleged in the affidavit on which the warrant 
was issued . 25 So where officers making a lawful 
search come on evidence of a crime for which they 
were not searching, the latter evidence is admissible 
in a prosecution for that crime , 25 - 5 and the fact 
that the evidence was obtained by cooperation under¬ 
taken in good faith between the branch of the de¬ 


partment of justice dealing with criminal law en¬ 
forcement and the branch dealing with the immigra¬ 
tion laws is no ground for its exclusion , 25 - 10 al¬ 
though the rule may be otherwise when such co¬ 
operation is undertaken in bad faith to avoid consti¬ 
tutional restrains on criminal law enforcement . 25 - 15 

§ 657(16).-Facts Learned Inde¬ 

pendently of Unlawful Search 

Facts Illegally disclosed by an unlawful search may 
be proved like other facts if knowledge of them is gained 
from a source independent of the unlawful search and 
seizure. 

The Fourth Amendment is not to be construed to 
mean that facts illegally disclosed are forever inac¬ 
cessible; if knowledge of them is gained from a 
source independent of the unlawful search and 
seizure, they may be proved like any other facts . 26 

§ 657(17).-Persons Entitled to Ob¬ 

ject 

Evidence wrongfully obtained by an Illegal search 
of the person or property of a third person Is not Incom¬ 
petent against accused. 

The immunity as to unreasonable searches and 
seizures is a personal privilege to those whose rights 
have been infringed, and evidence wrongfully ob¬ 
tained by an illegal search of the person or property 
of a third person is not incompetent against ac¬ 
cused . 27 This rule is frequently applied in deter- 


3425 U.S.—U. S. v. Coffman, D.C. 

Cal., 50 F.Supp. 823. 

D.C.—-White v. U. S., 271 F.2d 829, 
106 U.SjVpp.D.C. 246. 

XT. S. v. Scott, D.C., 149 F.Supp. 
837. 

Green v. District of Columbia, 
Mun.App., 91 A.2d 712. 

2430 D.C.—White v. TJ. S., 271 F.2d 
829, 106 TJ.S.App.D.C. 246. 

2435 TT.S.—TJ. S. v. Novero, D.C.Mo., 
58 F.Supp. 275. 

D.C.—Smallwood v. District of Co¬ 
lumbia, Mun.App., 116 A.2d 599. 
2440 U.S.—U. S. v. Joines, C.AJPa., 
258 F.2d 471, certiorari denied Join¬ 
es v. U. S., 79 S.Ct. 118, 358 U.S. 
880, 3 L.Ed.2d 109. 

2445 U.S.—Clifton v. U. S., C.A.S.C., 
224 F.2d 329, certiorari denied 76 
S.Ct 152, 350 U.S. 894, 100 L.Ed. 
786. 

25. U.S.—Gouled v. U. S., N.Y., 41 
S.Ct 261, 255 U.S. 298, 65 L.Ed. 
647, answers conformed to, C.C. A., 
273 F. 506. 

Benton v. U. S., C.C.A.N.C., 70 F. 
2d 24, certiorari denied 54 S.Ct. 778, 
292 U.S. 642, 78 L.Ed. 1494—Na- 
thanson v. U. S., C.CA..2ST.J., 63 F. 
2d 937, reversed on other grounds 
54 S.Ct. 11, 290 U.S. 41, 78 L.Ed., 


| 159, and followed In, C.C.A., 63 F. 

2d 939—Bookbinder v. U. S„ C.C.A. 
Pa., 287 F. 790, certiorari denied 43 
S.Ct. 523, 262 U.S. 748, 67 L.Ed. 
1213. 

U. S. v. Bookbinder, D.C.Pa., 281 
F. 206. 

25.5 U.S.—Kelly v. U. S., C.A.Fla., 
197 F.2d 162—Love v. U. S., C.A. 
N.C., 170 F.2d 32, certiorari denied 
69 S.Ct. 601, 336 U.S. 912, 93 L.Ed. 
1076—Shinyu Noro v. U. S., C.C.A. 
Fla., 148 F.2d 696, certiorari denied 
66 S.Ct 25, 326 U.S. 720, 90 L.Ed. 
426. 

25.10 U.S.—Abel v. U. S., N.Y., 80 S. 
Ct. 683, 362 U.S. 217, 4 L.Ed.2d 668, 
rehearing denied 80 S.Ct. 1056, 362 
U.S. 984, 4 L.Ed.2d 1019. 

25.15 U.S.—Abel v. U. S., supra. 

26. U.S.—Silverthorne Lumber Co. v. 
U. S., N.Y., 40 S.Ct. 182, 251 U.S. 
385, 64 LJEd. 319. 

U. S. v. Sheba Bracelets, Inc., C. 
A.N.Y., 248 F.2d 134, certiorari de¬ 
nied, Sheba Bracelets, Inc. v. U. S., 
78 S.Ct 330, 355 U.S. 904, 2 L.Ed.2d 
259—Somer v. U. S., C.C.A.N.Y., 
138 F.2d 790—In re Sana Labora¬ 
tories, C.C.A.N.J., 115 F.2d 717, cer¬ 
tiorari denied Sana Laboratories v. 
U. S., 61 S.Ct. 615, 312 U.S. 688, 85 
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L.Ed. 1125—Benetti v. U. S., C.C.A. 
Nev., 97 F.2d 263. 

Parts Mfg-. Corp. v. Lynch, D.C. 
N.Y., 45 F.Supp. 854, affirmed, C.C. 
A., 129 F.2d 841, 143 A.L.R. 132, cer¬ 
tiorari denied 63 S.Ct. 79, 317 U.S. 
674, 87 L.Ed. 541. 

D.C.—U. S. v. Bell, D.C., 126 F.Supp. 
612, motion denied 17 F.R.D. 13. 

27. U.S.—Connolly v. Medalie, C.C. 
A.N.Y., 58 F.2d 629—Nielson v. U. 
S., C.C.A.Wash., 24 F.2d 802—Nunes 
v. U. S., C.C.A.R.I., 23 F.2d 905— 
Bilodeau v. U. S., C.C.A.Cal., 14 F.2d 
582, certiorari denied 47 S.Ct. 245, 
273 U.S. 737, 71 L.Ed. 866—Rouda 
v. U. S., C.C.A.N.Y., 10 F.2d 916— 
Canada v. U. S., C.C.A.Tex., 5 F.2d 
488—MacDanlel v. U. S., C.C.A.Ohio, 
294 App. 769, certiorari denied 44 S. 
Ct. *53, 264 U.S. 593, 68 L.Ed. 866. 

U. S. v. Davis, D.C.N.Y., 3 F. 
Supp. 97. 

U. S. v. Murray, D.C.Cal., 17 F.2d 
276—U. S. v. Mandel, D.C.Mass., 17 
F.2d 270—U. S. v. Cooper, D.C.Iowa, 
288 F. 604. 

Codefendaait 

Evidence illegally seized from one 
of persons accused is not incompe¬ 
tent as against a codefendant. 

U.S.— 1 Todd v. U. S„ C.C.A.Fla., 48 F. 
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mining who is entitled to institute proceedings for 
the suppression or exclusion of evidence, which is 
discussed infra § 657 (29). 

§ 657(18).-Search by State or Mu¬ 

nicipal Officers 

Evidence seized in an unreasonable search by state 
officers is excluded from a federal criminal trial on the 
timely objection of one who has standing to complain. 

Evidence seized in an unreasonable search by state 
officers is excluded from a federal criminal trial on 
the timely objection of accused who has standing to 
complain. 27 - 50 The rule stated constitutes a rejec¬ 


tion by the supreme court of the doctrine which pre¬ 
vailed for almost half a century in the federal courts, 
which freely admitted in a federal criminal trial 
evidence seized by state agents in violation of ac¬ 
cused’s constitutional right. 27 - 55 

Former rule . Under the rejected doctrine the 
federal courts formerly held that the rule in the 
federal courts that evidence wrongfully obtained by 
an unlawful search and seizure is incompetent 
against accused did not apply where the unlawful 
search was not made by, for, or under the direction 
of, federal authorities. 28 Evidence obtained by state 


2d 630—In re Dooley, C.C.A.N.Y., 
48 F.2d 121—Brooks v. U. S., C.C.A. 
Cal., 8 F.2d 693—A. Guckenheimer 
& Bros. Co. v. U. S., C.C.A.Pa. f 3 F. 
2d 786, certiorari denied 45 S.Ct. 
509, 268 U.S. 688, 69 L.Ed. 1157— 
Remus v. U. S., C.C.A.Ohio, 291 F. 
501, certiorari denied 44 S.Ct. 180, 
263 U.S. 717, 68 L.Ed. 522. 

U. S. v. Olmstead, D.C.Wash., 7 
F.2d 760—U. S. v. Wexler, D.C.N.Y., 
4 F.2d 391—U. S. v. Williams, D.C. 
Mont., 295 F. 219—Schwartz v. U. 
S., C.C.A.Tex., 294 F. 528. 

Association of which accused is 
member 

(1) The constitutional protection 
of accused from the use as evidence 
against him of papers or documents 
unlawfully seized from his person or 
possession does not apply to papers 
or documents of an association of 
which he is a member, used in the 
perpetration of criminal offenses 
with which he is charged, and which 
were not taken from his possession, 
but from that of the association. 

U.S.—Anderson v. U. S., C.C.A.Kan., 

273 F. 20, certiorari denied 42 S.Ct. 
56, 257 U.S. 647, 66 L.Ed. 415. 

(2) Where persons accused assert¬ 
ed they were members of club, and 
that club was unlawfully searched, 
they must establish bona fldes of club 
and its activities before determina¬ 
tion may be had on right to Question 
legality of search. 

U.S.—'U. S. v. Lane, D.C.N.Y., 51 F. 
2d 241. 

Property of corporation 

(1) Individual persons accused, 
charged with use of mails in fur¬ 
therance of scheme to defraud, may 
not complain of irregularities or in¬ 
firmities in search and seizure of pa¬ 
pers of corporation under name of 
which they operated. 

U.S.—Newingham v. U. S., C.C.A.Pa., 
4 F.2d 490, certiorari denied 45 S. 
Ct. 638, 268 U.S. 703, 69 L.Ed. 1166. 

(2) Corporate officer was not pro¬ 
tected by Constitution from intro¬ 
duction of corporate books, although 
in his possession when subpoenaed. 


U.S.—Fuller v. U. S., C.CA..N.Y., 31 
F.2d 747, certiorari denied 50 S. 
Ct. 17, 280 U.S. 556, 74 L.Ed. 612. 
Accused subletting premises 
In liquor prosecution accused les¬ 
see could not object to evidence of 
what searching officers found or did 
in premises sublet to another. 

U.S.—Hardwig v. U. S., C.C.A.Ohio, 
23 F.2d 922. 

27.50 U.S.—Rios v. U. S., Cal., 80 S. 
Ct. 1431. 

D.C.—Hanna v. U. S., 260 F.2d 723, 104 
U.S.App.D.C. 205. 

“Evidence obtained by state offi¬ 
cers during a search which if con¬ 
ducted by federal officers, would have 
violated the defendant’s immunity 
from unreasonable searches and sei¬ 
zures under the Fourth Amendment 
is inadmissible over the defendant’s 
timely objection in a federal criminal 
trial.” 

U.S.—Elkins v. U. S., Or., 80 S.Ct 
1437, 1447. 

27.55 U.S.—Elkins v. U. S., supra. 

28. U.S.—Feldman v. U. S., N.Y., 64 
S.Ct 1082, 322 U.S. 487, 88 L.Ed. 
1408, 154 A.L.R. 982, rehearing de¬ 
nied 65 S.Ct. 26, 323 U.S. 811, 89 L. 
Ed. 646—McGuire v. U. S., N.Y., 47 
S.Ct. 259, 273 U.S. 95, 71 L.Ed. 556 
—Burdeau v. McDowell, Pa., 41 S. 
Ct. 574, 256 U.S. 465, 65 L.Ed. 1048, 
13 A.L.R. 1159. 

Nichols v. U. S., C.ATenn., 276 
F.2d 147—Euziere v. U. S., C.A.Okl., 
266 F.2d 88—Graham v. U. S., C.A. 
Tenn., 257 F.2d 724—Brown v. U. S., 
C.A.Ky., 255 F.2d 400—Costello v. 
U. S., C.A.Mo., 255 F.2d 389, certio¬ 
rari denied Cannella v. U. S., 79 
S.Ct. 61, 358 U.S. 830, 3 L.Ed.2d 
69, rehearing denied 79 S.Ct 220, 
358 U.S. 901, 3 L.Ed.2d 152, and 79 
S.Ct. 1146, 359 U.S. 1015, 3 L.Ed.2d 
1040, certiorari denied Costello v. 
U. S., 79 S.Ct. 52, 358 U.S. 830, 3 
L.Ed.2d 69. rehearing denied 79 S. 
Ct. 220, 358 U.S. 901, 3 L.Ed.2d 151, 
and 79 S.Ct. 1146, 359 U.S. 1015, 
3 L.Ed.2d 1040—Shurman v. U. S., 
C.A.Tex., 219 F.2d 282, certiorari 
denied 75 S.Ct 661, 349 U.S. 921, 
99 L.Ed. 1253—Rea v. U. S., C.A.N. 
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M., 218 F.2d 237, reversed on other 
grounds 76 S.Ct. 292, 350 U.S. 214, 
100 L.Ed. 233—U. S. v. Stirsman, 
C.A.Ind., 212 F.2d 900—Serio v. U. 
S., C.A.La., 203 F.2d 576, certiorari 
denied 74 S.Ct. 144, 346 U.S. 887, 
98 L.Ed. 391—Symons v. U. S., C.A. 
Cal., 178 F.2d 615—Lotto v. U. S., 
C.C.A.Iowa, 157 F.2d 623, certio¬ 
rari denied 67 S.Ct. 1082, 330 U.S. 
811, 91 L.Ed. 1266—Butler v. U. S., 
C.C.A.Okl., 153 F.2d 993—U. S. v. 
Pugliese, C.C.A.N.Y., 153 F.2d 497 
—U. S. v. Diuguid, C.C.A.N.Y., 146 
F.2d 848, certiorari denied 65 S.Ct 
1184, 325 U.S. 857, 89 L.Ed. 1977— 
Shushan v. U. S., C.C.A.La., 117 
F.2d 110, 133 A.L.R. 1040, certiorari 
denied 61 S.Ct. 1085, 313 U.S. 574, 85 
L.Ed. 1531, rehearing denied 62 S. 
Ct. 53, 314 U.S. 706, 86 L.Ed. 564, 
certiorari denied Newman v. U. S., 
61 S.Ct. 1086, 313 U.S. 574, 85 L.Ed. 
1532, rehearing denied 62 S.Ct 53, 
314 U.S. 706, 86 L.Ed. 564, certiorari 
denied Miller v. U. S., 61 S.Ct. 1086, 
313 U.S. 574, 85 L.Ed. 1532, rehear¬ 
ing denied 62 S.Ct. 53, 314 U.S. 706, 
86 L.Ed. 564, certiorari denied Wag- 
uespack v. U. S., 61 S.Ct 1086, 
313 U.S. 574, 85 L.Ed. 1532, rehear¬ 
ing denied 62 S.Ct. 53, 314 U.S. 706, 
86 L.Ed. 564—Miller v. U. S., C.C.A. 
Pa., 50 F.2d 505, certiorari denied 
52 S.Ct. 31, 284 U.S. 651, 76 L.Ed. 
552, and followed In Piazza v. U. S., 
C.C.A.N.Y., 59 F.2d 1071—Bacon v. 
U. S. f Utah, 97 F. 35, 38 C.C.A. 37. 

U. S. v. One 1948 Cadillac Con¬ 
vertible Coupe, etc., D.C.N.J., 115 F. 
Supp. 723—U. S. v. Irwin, D.C.Ark. f 
86 F.Supp. 362. 

U. S. v. Mathews, D.C.Ind., 23 
F.R.D. 169. 

Railroad special agent 
U.S.—Montague v. U. S. f C.CA..Ida- 
ho, 294 F. 277. 

Police of foreign country 
U.S.—Johnson v. U. S., C.A.Fla., 207 
F.2d 314, certiorari denied 74 S.Ct. 
632, 347 U.S. 938, 98 L.Ed. 1087. 

Employee of detective agency en¬ 
gaged by bankers’ association, in¬ 
cluding national banks, was held not 
agent or representative of federal 
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and municipal officers or agents under an unlawful 
search and seizure was not incompetent against 
accused in a federal prosecution; 29 but if the un¬ 


lawful search and seizure by state or city officers 
amounted to a federal undertaking, the evidence se¬ 
cured thereby was incompetent in the federal 

U. S., C.C.A.Va. f 2 F.2d 843, certio- 


government so as to render inad¬ 
missible liquor evidence obtained by 
sstate officers, including 1 detective, 
through unlawful search of automo¬ 
bile. 

U.S.—Aldridge v. U. S., C.C.A.Okl., 
67 F.2d 956. 

Where custom house guard re¬ 
quested private detective to act for 
him during his temporary absence, 
and detective searched accused and 
found that he was unlawfully bring¬ 
ing into the United States a letter, 
detective was, in prosecution against 
accused, treated as United States of¬ 
ficer pro hac vice, for the purpose of 
applying the rule that accused shall 
not be a witness against himself. 
U.S.—U. S. v. Welsh, D.C.N.Y., 247 
F. 239. 

29. U.S.—Byars v. U. S., Iowa, 47 
S.Ct. 248, 273 U.S. 28, 71 L.Ed. 520 
—Weeks v. U. S., Mo., 34 S.Ct. 341, 
232 U.S. 383, 58 L.Ed. 652, L.R.A. 
1916B 834. 

Nichols v. U. S., C.A.Tenn., 276 
F.2d 147—Manning v. U. S., C.A. 
Fla., 274 F.2d 926—Huff v. U. S., 
C.A.Tex„ 273 F.2d 56—Watts v. 
U. S., C.A«Ariz,, 273 F.2d 10—Ken¬ 
dall v. U. S., C.A.Ga., 272 F.2d 163 
—U. S. v. Camara, C.A.Wis., 271 
F.2d 787—Euziere v. U. S., C.A.Okl., 
266 F.2d 88—Graham v. U. S. f C.A. 
Tenn„ 257 F.2d 724—Papworth v. 
U. S., C~A.Tex., 256 F.2d 125, cer¬ 
tiorari denied 79 S.Ct. 85, 358 U.S. 
854, 3 L.Ed.2d 88, rehearing denied 
79 S.Ct. 239, 358 U.S. 914, 3 L.Ed.2d 
235—Gaitan v. U. S., C.A.C 0 I 0 ., 252 
F.2d 256, certiorari denied 78 S.Ct. 
779, 356 U.S. 937, 2 L.Ed.2d 812— 
Gallegos v. U. S., C.A.N.M., 237 F. 
2d 694—Henderson v. U. S. f C.A. 

. Fla., 237 F.2d 169, 61 A.L.R.2d 666 
—Andersen v. U. S., C.A.Nev., 237 
F.2d 118—Ford v. U. S., C.A.Ohio, 
234 F.2d 835, certiorari denied 77 
S.Ct. 364, 352 U.S. 972, 1 L.Ed.2d 
325, and 77 S.Ct. 365, 352 U.S. 976, 
1 L.Ed.2d 326—Grimes v. U. S., C. 
A.Ga., 234 F.2d 571—Collins v. U. 

S., CJATenn., 230 F.2d 424—U. S. 
v. White, C.A.I11., 228 F.2d 832— 
Watson v. U. S., C.A.Fla. f 2 24 F. 
2d 910—Frierson v. U. S., C.AJMich., 
223 F.2d 255, certiorari denied 76 
S.Ct. 442, 350 U.S. 970, 100 L.Ed. 
842—Helton v. U. S., C.A.Tex., 221 
F.2d 338—Shurman v. U. S„ C.A. 
Tex., 219 F.2d 282, certiorari denied 
75 S.Ct. 661, 349 U.S. 921, 99 L.Ed. 
1253—Jones v. U. S., C.A.M 0 ., 217 
F.2d 381—Williams v. U. S., C.A. 
Cal., 215 F.2d 695—Burford v. U. 3., 
CJLTex., 214 F.2d 124—U. S. v. 
Stirsman, C-A.Ind., 212 F.2d 900— 
Fredericks v. U. S., C.A.Tex., 208 
F.2d 712, certiorari denied 74 S.Ct. 
375, 347 U.S. 1019, 98 L.EcL 1140— 


U. S. v. Haywood, CA.I11., 208 F. 
2d 156—Serio v. U. S., C.A.La., 203 
F.2d 576, certiorari denied 74 S. 
Ct. 144, 346 U.S. 887, 98 L.Ed. 391— 
Jaroshuk v. U. S., C.A.Ariz., 201 F. 
2d 52—Davenport v. U. S., C.A.Tex., 
197 F.2d 157, certiorari denied 73 S. 
Ct. 44, 344 U.S. 835, 97 L.Ed. 650— 
Scotti v. U. S., OA.Tex., 193 F.£d 
644—Curry v. U. S., C.AFla., 192 
F.2d 571—Parker v. U. S., C.A. 
Wash., 183 F.2d 268—Losieau v. 
U. S., C.A.Iowa, 177 F.2d 919—U. S. 
v. O'Brien, C.A.I11., 174 F.2d 341— 
Wagner v. U. S., C.A.Ala., 171 F.2d 
354, certiorari denied 69 S.Ct. 1499, 
337 U.S. 944, 93 L.Ed. 1747—Gil¬ 
bert v. U. S., C.C.A.Okl., 163 F.2d 
325—Wheatley v. U. S., C.C.A.W. 
Va., 159 F.2d 599—Lotto v. U. S., 
C.C.A.Iowa, 157 F.2d 623, certiorari 
denied 67 S.Ct. 1082, 330 U.S. 811, 
91 L.Ed. 1266—U. S. v. Butler, C.C. 
A.Okl., 156 F.2d 897—Butler v. U. 

S., C.CJAOkl., 153 F.2d 993—Ruhl 
v. U. S., C.C.A.Wyo., 148 F.2d 173 
—Grice v. U. S., C.C.A.N.C., 146 
F.2d 849—U. S. v. Dluguid, C.C.A. 
N.Y., 146 F.2d 848, certiorari denied 
65 S.Ct. 1184, 325 U.S. 857, 89 L.Ed. 
1977—Lowrey v. U. S., C.C.A.Ark., 
128 F.2d 477—Bryant v. U. S., C.CjL 
Fla., 120 F.2d 483—Taylor v. Hud¬ 
speth, C.C.A.Kan., 113 F.2d 825— 
Balman v. U. S., C.C.A.Minn., 94 
F.2d 197—Sutherland v. U. S., C.C. 
A.Va., 92 F.2d 805—Edgmon v. U. 

S., C.C.A.Okl., 87 F.2d 13—Rettich 
v. U. S., C.C.A.Mass., 84 F.2d 118- 
In re Milburne, C.C.A.N.Y., 77 F. 
2d 310—Bruce v. U. S., C.C.A.Mo. f 
73 F.2d 972—Aldridge v. U. S., C. 
C.A.Okl., 67 F.2d 956—McShann v. 
U. S., C.C.A.Okl., 67 F.2d 655— 
Strogan v. U. S., C.C.A.N.J., 60 F. 
2d 483, certiorari denied 53 S.Ct. 
118, 287 U.S. 657, 77 L.Ed. 567, and 
53 S.Ct. 119, 287 U.S. 657, 77 L.Ed. 
567—Burkis v. U. S., C.C.A.N.J., 60 
F.2d 452, certiorari denied 53 S.Ct. 
117, 287 U.S. 655, 77 L.Ed. 566— 
Sloane v. U. S., C.C.A.Okl., 47 F. 
2d 889—U. S. v. Jankowski, C.C.A. 
N.Y., 28 F.2d 800—Gordon v. U. S., 
C.C.A.Okl., 18 F.2d 531—Myers v. 
U. S., C.C.A.Okl., 18 F.2d 529—Klein 
v. U. S., C.C.A.R.I., 14 F.2d 35- 
Brown v. U. S., C.C.A.Or„ 12 F.2d 
926—Marron v. U. S., C.C.A.Cal., 8 
F.2d 251—Elam v. U. S., C.C.A.Okl., 
7 F.2d 887—Greenberg v. U. S., C.C. 
A.N.Y., 7 F.2d 65—Schroeder v. U. 

S., C.C.A.N.Y., 7 F.2d 60, followed in 
Katz v. U. S., C.C.A.N.Y., 7 F.2d 67 
—Scheck v. U. S., C.C.A.N.J., 6 F.2d 
187—Crawford v. U. S., C.C.A.Ky., 5 
F.2d 672—Lerskov v. U. S., C.C.A. 
Okl., 4 F.2d 540—Nunn v. U. S., C.C. 
A.Ark., 4 F.2d 380—Ludwig v. U. S., 
C.C.A.Wis., 3 F,2d 231—Fisher v. 
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rari denied 45 S.Ct. 128, 266 U.S. 
629, 69 L.Ed. 476—Vollmer v. U. 
S., C.CA..Tex., 2 F.2d 551—Land- 
wirth V. U. S., C.C.A.N.J., 299 F. 281 
—Riggs v. U. S., C.C~A.W.Va., 299 
F. 273—Park v. U. S., C.C.A.N.H., 
294 F. 776—Mills v. U. S. f C.C.A. 
Tex., 294 F. 77—Robinson v. U. S., 
C.C.A.Wash. f 292 F. 683, certiorari 
denied 44 S.Ct. 330, 264 U.S. 580, 68 
L.Ed. 859—Hirata v. U. S., C.C.A. 
Wash., 290 F. 197—Coates v. U. S., 

C. C.A.W.Va., 290 F. 134—Timonen 
v. U. S., C.C.A.MIch. f 286 F. 935— 
Epstein v. U. S. f C.C.A.S.C., 284 F. 
567—Kan ell os v. U. S., C.C.A.S.C., 
282 F. 461—Rowan v. U. S., C.C.A. 
Tex., 281 F. 137, certiorari denied 
43 S.Ct. 12, 260 U.S. 721, 67 L.Ed. 
481—Herine v. U. S., C.C.A.Cal., 276 
F. 806—Youngblood v. U. S., C.C. A. 
N.D., 266 F. 795. 

U. S. v. Loft on 6th Floor of 
Bldg, at 40 E. 12th St., New York, 
N. Y. f D.C.N.Y., 182 F.Supp. 322— 
IT. S. v. Evans, D.C.Md., 179 F.Supp. 
834—U. S. v. Russo, D.C.Mass., 155 
F.Supp. 251—U. S. v. Rathmann, 

D. C.N.Y., 121 F.Supp. 763—U. S. v. 
Scotti, D.C.N.Y., 116 F.Supp. 833— 
U. S. v. One 1948 Cadillac Converti¬ 
ble Coupe, etc., D.C.N.J., 115 F. 
Supp. 723—U. S. v. Scotti, D.C.Tex., 
102 F.Supp. 747—U. S. v. Irwin, D.C. 
Ark., 86 F.Supp. 362—U. S. v. Riley, 
D.C.Pa., 85 F.Supp. 633—In re Guz- 
zardi, D.C.Tex., 84 F.Supp. 294— 
U. S. v. Jordan, D.C.Pa., 79 F.Supp. 
411—IT. S. v. Brookins, D.C.Pa., 76 
F.Supp. 374—U. S. v. Yee Doo, D.C. 
Mass., 41 F.Supp. 939—U. S. v. Sut- 
tenberg, D.C.N.Y., 35 F.Supp. 861— 
U. S. v. Linderman, D.C.N.Y., 32 F. 
Supp. 123—U. S. v. Smith, D.C.M 0 ., 
23 F.Supp. 528—U. S. v. DIgregorio, 
D.C.NX, 13 F.Supp. 360. 

U. S. v. Myers, D.C.Pa., 46 F.2d 
317—U. S. v. Walker, D.C.Tenn., 41 
F.2d 538—U. S. v. O'Neill, D.C.Ida- 
ho, 19 F.2d 934—In re Schuetze, D. 

C. N.Y., 299 F. 827—U. S. v. Barber, 

D. C.Fla., 289 F. 523—U. S. v. Fal- 
loco, D.C.Mo., 277 F. 75—U. S. v. 
Burnside, D.C.Wis., 273 F. 603—U. 
S. v. O'Dowd, D.C.Ohio, 273 F. 600. 

D.C.—Shelton v. U. S., 169 F.2d 665, 
83 U,S.App.D.C. 257, certiorari de¬ 
nied 69 S.Ct. 24, 335 U.S. 834, 93 L. 
Ed. 1819. 

U. S. v. Blackman, D.C., 183 F. 
Supp. 545. 

State police and federal prohibi¬ 
tion officers may associate in pa¬ 
trolling highways in automobile to 
enforce state law and federal law 
respectively. 

U.S.—U. S. v. Long, D.C.N.J., 52 F.2d 
901. 
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courts, 30 and whether the search and seizure was a 
federal, or a joint federal and state, undertaking 
depended on the peculiar facts of each case. 31 

Thus it was held the evidence was incompetent 
where the unlawful search and seizure by state 
officers was pursuant to an understanding, or in co¬ 
operation, with the federal authorities, 32 or was 
made under their direction. 33 Furthermore, the 
evidence was incompetent where the federal govern¬ 
ment itself through its agents acting as such, par- 


CRIMINAL LAW § 657(18) 

ticipated in the wrongful search and seizure, 34 or, 
whether or not there was cooperation between state 
and federal officers at the time of the search, where 
the unlawful search and seizure was made by state 
or local officers for the sole purpose of aiding in the 
prosecution of a federal offense, 35 -as where there 
was no state law to enforce; 35 * 5 although where 
there was a state law which the state officers could 
enforce, the mere fact that evidence was turned over 
to the federal authorities was not conclusive that 
there existed a joint undertaking. 36 At any rate. 


30. U.S.—Byars v. U. S., Iowa, 47 
S.Ct. 248, 273 U.S. 28, 71 L.Ed. 
520. 

31. U.S.—Byars v. U. S. f supra. 

32. U.S.—Anderson v. U. S., Tenn., 
63 S.Ct. 599, 318 U.S. 350, 87 L.Ed. 
829. 

Shurman v. U. S., C.A.Tenn., 219 
F.2d 282, certiorari denied 75 S.Ct. 
661, 349 U.S. 921, 99 L.Ed. 1253— 
U. S, v. Haywood, C.A.I11., 208 F. 
2d 156—Gilbert v. U. S., C.C.A.Okl., 
163 F.2d 325—U. S. v. Lustig, C.C. 
A.N.J., 159 F.2d 798, reversed on 
other grounds 69 S.Ct. 1372, 338 U. 
S. 74, 93 L.Ed. 1819—U. S. v. But¬ 
ler, C.C.A.Okl., 166 F.2d 897—Gil¬ 
bert v. U. S., C.C.A.Okl., 144 F.2d 
568—Lowrey v. U. S., C.C A.. Ark., 
128 F.2d 477—Sutherland v. U. S., 
C.C.A.Va., 92 F.2d 305—Fowler v. 
U. S., C.C.A.Ind., 62 F.2d 656. 

U. S. v. Be Bousi, B.C.Mass., 32 
F.2d 902—In re Schuetze, D.C.N.T., 
299 F. 827. 

U. S. v. Silbert, D.C.Md., 150 F. 
Supp. 456—U. S. v. One 1948 Cadil¬ 
lac Convertible Coupe, Etc., D.C. 
N.J., 115 F.Supp. 723—U. S. v. Ir¬ 
win, D.C. Ark., 86 F.Supp. 362— 
U. S. v. Horton, D.C.Mich., 86 F. 
Supp. 92—U. S. v. Suttenberg, D.C. 
H.T., 35 F.Supp. 861—U. S. v. 

Smith, B.C.Mo., 23 F.Supp. 528. 
Where state and federal officers 
were oottperatlng generally in en¬ 
forcement of the prohibition law, it 
was unnecessary to show that the 
federal officers had knowledge of, or 
gave specific directions for, the par¬ 
ticular search In controversy, which 
was made without warrant, in order 
to render the evidence procured by 
that search Incompetent in a prose¬ 
cution in the federal court. 

U.S.—U. S. v. Falloco, D.C.Mo., 277 
F. 75. 

33. U.S.—'U. S. v. Moe LIss, C.C.A. 
N.Y., 105 F.2d 144—Sloane v. U. S., 
C.C.A.Okl., 47 F.2d 889. 

U. S. v. Clark, B.C.Mo., 29 F. 
Supp. 138. 

U. S. v. Costanzo, D.C.N.Y., 13 F. 
2d 259—U. S. v. Dossi, D.C.N.Y., 12 
F.2d 956. 

34. U.S.—Lustig v. U. S., N.J., 69 
S.Ct. 1372, 338 U.S. 74, 93 L.Ed. 


1819—Byars v. U. S., Iowa, 47 S. 
Ct. 258, 273 U.S. 28, 71 L.Ed. 520. 

Graham v. U. S., C.A.Tenn., 257 
F.2d 724—Gaitan v. U. S., C.A.Ohio, 
252 F.2d 256, certiorari denied 78 
S.Ct. 779, 356 U.S. 937, 2 L.Ed.2d 
812—Gallegos v. U. S., C.A.N.M., 
237 F.2d 694—Cannon V. U. S., C.C. 
A.Ga., 166 F.2d 85—Lotto v. U. S., 
C.CAuIowa, 157 F.2d 623, certiorari 
denied 67 S.Ct. 1082, 330 U.S. 811, 
91 L.Ed. 1266—Aldridge V. TJ. S., C. 

C. A.Okl., 67 F.2d 956—Crank v. U. 
S., C.C.AArk., 61 F.2d 981—Miller 
v. U. S., C.C.A.Pa., 50 F.2d 505, cer¬ 
tiorari denied 52 S.Ct. 31, 284 U.S. 
651, 76 L.Ed. 522, and followed in 
Piazza v. U. S., C.C.A.N.Y., 59 F.2d 
1071—Myers v. U. S., C.C.A. W.Va., 
49 F.2d 230, certiorari denied 51 S. 
Ct. 657, 283 U.S. 866, 75 L.Ed. 1470 
—Cofer v. U. S., C.C.A.Miss., 37 F. 
2d 677—Thompson v. U. S. f C.C-A. 
W.Va., 22 F.2d 134. 

U. S. v. Loft on 6th Floor of Bldg, 
at 40 E. 12th St., New York, N. Y., 

D. C.N.Y., 182 F.Supp. 322—U. S. v. 
Tupper, D.C.Mo., 1 68 F.Supp. 907— 
U. S. v. Dixon, D.C.Cal., 117 F.Supp. 
925—U. S. v. Riley, D.C.Pa., 85 F. 
Supp. 533. 

U. S. v. Case, D.C.S.D., 286 F. 627 
—U. S. v. Slusser, D.C.Ohio, 270 F. 
818 

D.C.—'Waldron v. U. S., 219 F.2d 37, 
99 U.S.App.D.C. 66. 

Circumstances not affecting admissi¬ 
bility 

(1) Where a state constable had 
procured a search warrant under 
the state law, the mere fact that he 
took federal officers, whom he met 
accidentally, with him, and who as¬ 
sisted in search, did not affect the 
admissibility in a federal prosecu|r 
tion of evidence secured through the 
search. 

U.S.—Thomas v. U. S., C.C.A.S.C., 290 
F. 133. 

(2) Where federal officer at police 
headquarters received telephonic in¬ 
formation of violation of law and 
turned information over to .city po¬ 
lice, and search warrants were taken 
out by police and executed on their 
initiative, mere presence of federal 
officer at search and participation at 
instance of state officers did not 
render evidence obtained by search 
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incompetent in federal court, even 
if warrant was Invalid. 

U.S.—Malacrauis v. U. S., C.C.A.W. 
Va., 299 F. 253. 

35. U.S.—U. S. v. Butler, C.C.A.Okl., 
156 F.2d 897. 

U. S. v. One 1948 Cadillac Con¬ 
vertible Coupe, Etc., D.C.N.J., 115 
F.Supp. 723—U. S. v. Riley, D.C.Pa., 
85 F.Supp. 533. 

35.5 U.S.—Gamblno v. U. S., N.Y., 48 
S.Ct. 137, 275 U.S. 310, 72 L.Ed. 293, 
52 A.L.R. 1381. 

Ward v. U. S., C.C.A.Ga., 96 F.2d 
189—Aldridge v. U. S., C.C.A.Okl., 
67 F.2d 956. 

Examination of officer to ascertain 
purpose of evidence 

In liquor prosecution based on evi¬ 
dence seized by state officers under 
warrant, insufficient under federal 
statutes, refusal to permit examina¬ 
tion of sheriff as to whether he knew 
property would be given prohibition 
department for prosecution was prej¬ 
udicial error. 

U.S.—Hall v. U. S., C.C.A.Ariz., 41 F. 
2d 54. 

Evidence held admissible 

Affidavit and search warrant un¬ 
der which state officer acted were 
properly admitted as tending to 
prove officer in making search acted 
on own initiative. 

U.S.—Hall v. U. S., C.C.A.Ariz., 48 
F.2d 66. 

Evidence held sufficient to sus¬ 
tain finding that state officer at 
time of making search and seizure 
had no Intention of securing evi¬ 
dence for government. 

U.S.—Hall v. U. S., supra. 

State troopers’ opinion they were 
enforcing national prohibition law 
was inadequate to give federal char¬ 
acter to allegedly unlawful seizure 
and arrest so as to render evidence 
inadmissible in federal court. 
U.S.—Miller v. U. S., C.C.A.Fa., 50 
F.2d 605, certiorari denied 52 S.Ct. 
31, 284 U.S. 651, 76 L.Ed. 552, and 
followed In Piazza v. U. S., C.C. A. 
N.Y., 59 F.2d 1071. 

36. U.S.—Rettich v. U. C.C.X 
Mass., 84 F.2d 118—Miller v. U. S.„ 
C.C.A.Pa., 50 F.2d 505, certiorari 
denied 52 S.Ct. 31, 284 U.S. 651, 76 
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the mere presence of a federal officer at the place of 
the search conducted by state agents did not ren¬ 
der the evidence incompetent where the federal offi¬ 
cer did not participate in the illegal search. 37 


Admissions and confessions are generally dis¬ 
cussed infra §§ 730-753, 816-843. 

§ 657(20). -Foundation for Admission of 

Evidence 


§ 657(19). — Admissions and Confessions 

Admissions and confessions voluntarily made by 
accused during the course of an illegal search are ad¬ 
missible In some, but not In other, Jurisdictions. 

In some jurisdictions, where evidence obtained by 
an illegal search is incompetent against accused, 
it has been held that admissions and confessions of 
accused voluntarily made in the course of the illegal 
search, and intended to be heard by the witness, are 
nevertheless admissible against accused. 33 A volun¬ 
tary confession by accused after the completion 
of an illegal search is competent. 89 It has, however, 
also been held that an admission by accused made in 
connection with, and as a result of, an illegal search 
is incompetent. 40 


A foundation ordinarily must be laid for the Intro¬ 
duction of evidence obtained by a search. 

In jurisdictions where evidence obtained as a 
result of an illegal search is incompetent against 
accused, it has been held that to render admissible 
evidence obtained by a search a legal foundation 
must be laid. 41 

Where it is attempted to justify the search and 
seizure by the possession of a search warrant, the 
state must introduce the search warrant, or, if it 
has been lost, the state must prove such fact and 
then introduce evidence to show its contents and 
regularity on its face, 42 at least where the evidence 
is objected to or there is a demand for the produc¬ 
tion of the warrant, 43 unless the production of the 
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L.Ed. 552 and followed in, C.C.A. 
N.Y., Piazza v. U. S. f 59 F.2d 1071 
—Sloane v. TJ. S., C.C.A.Okl., 47 F. 
2d 889—TJ. S. v. Jankowski, C.C.A. 
N.T., 28 F.2d 800. 

TJ. S. v. Goble, D.C.N.Y., 44 F.2d 
224—U. S. v. Blanco, D.C.Tex., 27 
F.2d 375. 

37. TJ.S.—Euzlere v. U. S., C.A.'Okl., 
266 F.2d 88—Rettich v. TJ. S., C.C.A. 
Mass., 84 F.2d 118—Myers v. TJ. S., 
C.C.AW.Va., 49 F.2d 230, certiorari 
denied 51 S.Ct. 657, 283 TJ.S. 866, 75 
L.EcL 1470—U. S. v. Brown, D.C.Or., 
8 F.2d 630, affirmed, C.C.A., Brown 
v. TJ. S., 12 F.2d 926—Crawford v. 
TJ. S., C.C.A.Ky., 5 F.2d 672. 

U. S. v. Brown, D.C.Va., 151 F. 
Supp. 441. 

Evidence admissible notwithstanding* 
collaboration 

TJ.S.—TJ. S. v. Evans, D.C.Md., 179 F. 
Supp. 834. 

38. Ind.—Rohlfing v. State, 102 N.E. 
2d 199, 230 Ind. 236, rehearing de¬ 
nied 102 N.E.2d 763, 230 Ind. 236. 

Md.—Frank v. State, 56 A.2d 810, 189 
Md. 591. 

Miss.—Quan v. State, 188 So. 568, 
185 Miss. 513. 

39. Ind.—Milboum v. State, 8 NJ3.2d 

• 985, 212 Ind. 161. 

40. TJ.S.—Brock v. TJ. S., C.A.Fla., 
223 F.2d 681. 

D.C.—Nuesleln v. District of Colum¬ 
bia, 115 F.2d 690, 78 App.D.C. 85. 

Abbott v. TJ. S., MunApp., 138 A. 
2d 485. 

Jll.—People v. De Luca, 175 N.E. 370, 
f £43 Ill. 269. 

Term.—Robertson v. State, 198 S.W. 

2d 633, 184 Tenn. 277. 

Tex.—Gonzales v. State, 95 S.W.2d 
972, 131 Tex.Cr. 15. 


41. N.C.—Corpus Juris Secundum 
cited in State v. McMilliam, 92 S.E. 
2d 202, 204, 243 N.C. 771. 

Okl.—Carroll v. State, 28 P.2d 588, 55 
Okl.Cr. 197. 

Tex.—Tarwater v. State, 267 S.W.2d 
410, 160 Tex.Cr, 59. 

Court should be satisfied that 
probable cause existed for search 
before admitting evidence obtained 
thereby. 

Wyo.—State v. Kelly, 268 P. 571, 38 
Wyo. 455. 

Introduction of accused's reputa¬ 
tion as liquor law violator, where 
known to searching officers, to 
court in jury's absence on issue of 
probable cause for search of auto¬ 
mobile without warrant, was proper. 
Tex.—Moore v. State, 58 S.W.2d 128, 
123 Tex.Cr. 316. 

42. Ind.—George v. State, 1 N.E.2d 
583, 210 Ind. 592—Heyvert v. State, 
194 N.E. 324, 207 Ind. 654—Mata 
v. State, 179 N.E. 916, 203 Ind. 
291. 

Ky.—Carroll v. Commonwealth, 294 
SW.2d 938—Stafford v. Common¬ 
wealth, 278 S.W. 574, 212 Ky. 229— 
Danella v. Commonwealth, 269 S. 
W. 1011, 207 Ky. 660—Thompson v. 
Commonwealth, 268 S.W. 837, 207 
Ky. 38—Scott v. Commonwealth, 
265 SW. 20, 204 Ky. 625—Hodges 
v. Commonwealth, 249 S.W. 774, 
198 Ky. 652—Bates v. Common¬ 
wealth, 247 SW. 942, 197 Ky. 692— 
Adams v. Commonwealth, 246 S.W. 
788, 197 Ky. 235—Fairchild v. Com¬ 
monwealth, 246 S.W. 786, 197 Ky. 
308—Craft v. Commonwealth, 244 
SW. 696, 196 Ky. 277—Cline v. 
Commonwealth, 243 SW. 1019, 195 
Ky. 806. 


Miss.—Harvey v. State, 98 So.2d 764, 
232 Miss. 294. 

N.C.—State v. Cobb, 108 S.E.2d 237, 
250 N.C. 234—State v. McMilliam, 
92 S.E.2d 205, 243 N.C. 775—Corpus 
Juris Secundum cited In State v. 
McMilliam, 92 S.E.2d 202, 204, 243 
N.C. 771. 

Tex.—Glenniwinkel v. State, 21 S.W. 
2d 514, 114 Tex.Cr. 188—Skiles v. 
State, 2 S.W.2d 436, 109 Tex.Cr. 
6 . 

Mere fact that search warrant has 
been lost will not render incompe¬ 
tent the evidence obtained thereun¬ 
der. 

Mo.—State r. Price, App., 274 SW. 
500. 

Presentation to trial court 
Correct proceeding is for the prose¬ 
cuting attorney to present the war¬ 
rant to the trial court for determina¬ 
tion as to its regularity, and not to 
have it introduced before the jury. 
Tex.—James v. State, 175 S.W.2d 
966, 146 Tex.Cr. 456. 

Mere proof that officers had search 
warrant was no evidence that war¬ 
rant was valid. 

Tex.—Blackburn v. State, 168 SW.2d 
662, 145 Tex.Cr. 384. 

43- Ky.—Minx v. Commonwealth, 
140 SW.2d 658, 283 Ky. 14—Acres 
v. Commonwealth, 47 S.W.2d 1051, 
243 Ky. 216—Eaves v. Common¬ 
wealth, 43 SW.2d 528, 241 Ky. 140 
—Conley v. Commonwealth, 20 S. 
W.2d 75, 230 Ky. 391—Wilson v. 
Commonwealth, 15 S.W.2d 422, 228 
Ky. 517. 

Miss.—Boyd v. State, 145 So. 618, 
164 Miss. 610—Pickle v. State, 118 
So. 625, 151 Miss. 549—King v. 
State, 113 So. 173, 147 Miss. 81 
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warrant is waived by accused. 44 

If, however, the evidence was found at such places 
or under such circumstances as to dispense with a 
search warrant, the fact that the warrant is not pro¬ 
duced is immaterial; 45 and where the seizure was 
made without a search warrant following a lawful 
arrest under an unchallenged warrant of arrest, it is 
not necessary to produce the warrant of arrest on 
the trial to justify admission of the evidence 
seized. 46 - 5 If it is shown that the warrant has been 
lost, and its contents are proved satisfactorily by 
secondary evidence, the proof obtained on the search 
is admissible. 46 The rule does not apply, however, 
where the state’s evidence indicates that the warrant 
was not lost or misplaced, but was inadvertently 
taken away by the state’s attorney. 46 - 5 

The burden is on the state to prove that the evi¬ 
dence introduced was found on the premises author¬ 
ized to be searched by a valid search warrant. 46 - 10 
Proof that the warrant is regular on its face casts 
on accused who opposes the introduction of the 
evidence the burden of showing that the warrant 
was irregularly issued or issued without authority. 47 
If the validity of the warrant is attacked on the 
ground that the affidavit was insufficient, the burden 
is on accused. 48 Where evidence is objected to on 
the ground that it was obtained on search without 
a search warrant, the state has the burden of es¬ 


tablishing its contention that accused consented to 
the search. 48 - 5 Hearsay testimony is admissible to 
show probable cause for a search without a war¬ 
rant. 48 - 10 

In some jurisdictions, it is not necessary for the 
state to introduce the affidavit on which the war¬ 
rant was issued as such is a matter of defense, 49 but 
in other jurisdictions the affidavit, as well as the 
warrant, must be produced. 50 

In some jurisdictions, the rule is that the state 
need not show as a condition precedent to the in¬ 
troduction of evidence that it came into possession 
of the state lawfully, but that it devolves on ac¬ 
cused to object and to show that the evidence was 
procured illegally. 61 

§ 657(21). Evidence Obtained by Intercep¬ 
tion of Communications 

The Federal Communications Act relating to unau¬ 
thorized publication or use of communications by wire or 
radio has been construed to render inadmissible evidence 
of Intercepted telephone conversations or radio communi¬ 
cations under certain circumstances. 

Library References 

Criminal Law <£=394.3. 

The Federal Communications Act of 1934, 47 tL 
S.C.A. § 605, relating to unauthorized publication or 
use of communications by wire or radio, although 


—Nelson v. State, 102 So. 166, 137 
Miss. 170—Wells v. State, 100 So. 
674, 135 Miss. 764—Cuevas v. City 
of Gulfport, 99 So. 503, 134 Miss. 
644. 

N.C.—Corpus Juris Secundum cited in 

State v. McMilliam, 92 S.E.2d 202, 
204, 243 N.C. 771. 

Tenn.—Johnson v. State, 299 S.W. 
800, 155 Tenn. 628. 

Tex.—Brown v. State, Cr., 313 S.W. 
2d 297—Blackburn v. State, 168 S. 
W.2d 662, 146 Tex.Cr. 384—Hender¬ 
son v. State, 1 S.W.2d 300, 108 
Tex.Cr. 167. 

W.Va.—State v. Littleton, 151 S.E. 
718, 108 W.Va. 494—State v. Jo¬ 
seph, 130 S.E. 451, 100 W.Va. 213 
—State v. Slat, 127 S.E. 191, 98 W. 
Va. 448. 

federal search warrant 

Ky.—Colley v. Commonwealth, 290 
S.W. 344, 217 Ky. 506. 

44. What constitutes waiver 
Accused waived production of 
search warrant and right to ques¬ 
tion admissibility of evidence pro¬ 
cured thereunder by failing to press 
motion to require production or to 
object to evidence. 

Ky.—Conley v. Commonwealth, 20 S. 
W.2d 75, 230 Ky. 391. 

Where validity of warrant is not 
la question, admitting evidence pro¬ 


cured under search warant with¬ 
out introduction of search warrant 
and affidavit is not abuse of dis¬ 
cretion. 

Ind.—Taylor v. State, 154 N.E. 6, 198 
Ind. 427. 

45. Ky.—Stafford v. Commonwealth, 
278 S.W. 574, 212 Ky. 229. 

45.5 Ky.—Harms v. Commonwealth, 
219 S.W.2d 8, 309 Ky. 772. 

46. Ky.—Hughes v. Commonwealth, 
295 S.W.2d 350—Callebs v. Com¬ 
monwealth, 161 S.W.2d 932, 290 Ky. 
529. 

Tex.—Chorn v. State, 298 S.W. 290, 
107 Tex.Cr. 521. 

W.Va.—State v. Neal, 123 S.E. 191, 
96 W.Va. 456. 

Secondary evidence of warrant see 
infra § 694. 

46.5 Ky.—Callebs v. Commonwealth, 
161 S.W.2d 932, 290 Ky. 529. 

46.10 Tex.—Childress v. State, 294 
S.W.2d 110, 163 Tex.Cr. 467. 

47. Tex.—Taylor v. State, 49 S.W. 
2d 459, 120 Tex.Cr. 268. 

48. Ky.—Combs v. Commonwealth, 
47 SW.2d 725, 242 Ky. 793. 

Tex.—Taylor v. State, 49 S.W.2d 459, 
120 Tex.Cr. 268—Hunter v. State, 
12 S.W.2d 566, 111 Tex.Cr. 262— 
Arnold v. State, 7 S.W.2d 1083, 110 
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Tex.Cr.* 529, rehearing denied 9 S. 
W.2d 333, 110 Tex.Cr. 529. 

48.5 Tex.—Compton v. State, 186 S. 
W.2d 74, 148 Tex.Cr. 204. 

48.10 Tex.—Killingsworth v. State, 
306 S.W.2d 715, 165 Tex.Cr. 286. 

49. Ky.—Scott v. Commonwealth, 
265 S.W. 20, 204 Ky. 626—Adams 
v. Commonwealth, 246 S.W. 7 88 , 
197 Ky. 235—Fairchild v. Com¬ 
monwealth, 246 S.W. 786, 197 Ky. 
308—Terrell v. Commonwealth, 244 
S.W. 703, 196 Ky. 288. 

50. Miss.—Boyd v. State, 145 So. 
618, 164 Miss. 610—Pickle v. State, 
118 So. 625, 151 Miss. 549—King v. 
State, 113 So. 173, 147 Miss. 31- 
Nelson v. State, 102 So. 166, 137 
Miss. 170—Wells v. State, 100 So. 
674, 135 Miss. 764—Cuevas v. City 
of Gulfport, 99 So. 503, 134 Miss. 
644. 

51. Wash.—State v. Ryan, 1 P.2d 
893, 163 Wash. 496. 

That search warrant did not ap¬ 
pear in record sent to superior court, 
was not ground for suppressing liq¬ 
uor as evidence, nor for denial of its 
introduction at trial. 

Wash.—State v. Ditmar, 232 P. 321, 
132 Wash. 501. 
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nowhere within its own corners designated as a 
rule of evidence, has become a rule of evidence 
for federal courts by judicial construction, 51 * 50 and 
under it one who intercepts a telephone conversa¬ 
tion without the consent of the sender may not tes¬ 
tify to such communication without the consent of 
the sender; 51 * 52 and, furthermore, by virtue of the 
statute, evidence of intercepted radio communica¬ 
tions broadcast over a licensed radio station by a 
licensed operator is inadmissible in a criminal prose¬ 
cution against such operator. 51 * 54 The protection 
of the statute applies to intra-state, as well as inter¬ 
state, messages. 51 * 56 The statute refers, however, 
to communications over licensed facilities and has 
no application to evidence of the substance of radio 
messages between persons operating a radio station 
without a station 51 * 58 or operator's 61 * 60 license. 

§ 657(22). -Wire Tapping 

The use of evidence of private conversations Inter¬ 
cepted by means of wire tapping Is not prohibited by the 
common law, and does not Infringe any constitutional 
right. 

The use of evidence of private conversations in¬ 
tercepted by means of wire tapping is not prohibited 
by the common law 51 * 80 and does not infringe any 
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constitutional right; 51 * 82 specifically, it does not vio¬ 
late the right against unreasonable search and sei¬ 
zure guaranteed in the Fourth Amendment to the 
Constitution of the United States 51 * 84 or the rights 
guaranteed by the Fifth Amendment. 51 * 86 As shown 
infra §§ 657 (23), 657 (24), however, it may be pro¬ 
hibited, limited, or controlled by federal or state 
statutes. 

§ 657(23).-Admissibility in Fed¬ 

eral Courts 

In the federal courts evidence obtained by wire tap¬ 
ping is Incompetent against accused. 

Evidence obtained by federal authorities by means 
of tapping telephone wires is not incompetent against 
accused in the federal courts by reason of the Fourth 
Amendment to the United States Constitution, 52 
or by reason of a state constitutional or statutory 
provision forbidding wire tapping, 53 but is inadmis¬ 
sible in the federal courts solely by reason of the 
Federal Communications Act of 1934, 47 U.S.C.A. 
§ 605, which provides that no person not being au¬ 
thorized by the sender shall intercept any communi¬ 
cation and divulge or publish the existence and 
contents thereof. 53 - 5 The only ground, if one ex- 


51.50 TJ.S.—IT. s. V. Sugden, C.A 
‘Ark.. 226 F.2d 281, affirmed 76 S. 
Ct 709, 351 U.S. 916, 100 L.Ed. 
1449. 

B1JS2 U.S.—Rathbun v. U. S., OA. 
Colo., 236 F.2d 614, affirmed 78 S. 
Ct. 161, 355 U.S. 107, 2 L.Ed.2d 134, 
Rehearing denied 78 S.Ct. 363, 355 
U.S. 925, 2 L.Ed.2d 355. 

61.54 U.S.—'U. S. v. Sugden, CJL 
Ariz., 226 F.2d 281, affirmed 76 S. 
Ct. 709, 351 U.S. 916, 100 L.Ed. 
•1449. 

61.58 U.S,—U. S. v. Sugden, supra. 

51.68 U.S.—Casey v. U. S., C.A. 
.Wash., 191 F.2d 1, reversed on 
other grounds 72 S.Ct 999, 343 U.S. 
808, 96 L.Ed. 1317. 

51.60 U.S.—Casey v. U. S., supra. 

U. S. v. Sugden, C.A.Ariz., 226 F. 
2d 281, affirmed 76 S.Ct. 709, 351 
U.S. 916, 100 L.Ed. 1449. 

51.80 D.C.—U. S. v. Stephenson, D. 
C. f 121 F.Supp. 274, appeal dismiss¬ 
ed 223 F.2d 336, 96 U.SApp.D.C. 
44. 

Fla.—Griffith v. State, App., Ill So.2d 
282. 1 

51-82 U.S.—U. S. ex rel. Graziano v. 

McMann, C.AN.Y., 275 F.2d 284. 
D.C.—U. S. v. Sullivan, D.C., 116 F. 
Supp. 480. 

Pa.—Commonwealth v. Charpentier, 
78 Pa.Dist. & Co. 389, 99 Pittsb. 
Leg.J. 219. 


51.84 U.S.—Goldstein v. U. S., N.Y., 
62 S.Ct 1000, 816 U.S. 114, 86 L.Ed. 
1312. 

U. S. v. Benanti, CA.N.Y., 244 F. 
2d 389, reversed on other grounds 
78 S.Ct 155, 355 U.S. 96, 2 L.Ed.2d 
126. 

U. S. v. Coplon, D.C.N.Y., 88 F. 
Supp. 921. 

D.C.—U. S. v. Stephenson, D.C., 121 
F.Supp. 274, appeal dismissed 223 
F.2d 336, 96 U.S.App.D.C. 44. 

Md.—White v. State, 104 A.2d 810, 
204 Md. 442—McGuire v. State, 92 
A.2d 582, 200 Md. 601, certiorari de¬ 
nied McGuire v. State of Mary¬ 
land, 73 S.Ct. 497, 344 U.S. 928, 97 
L.Ed, 714—Bratburd v. State, 88 
A.2d 446, 200 Md. 96, certiorari de¬ 
nied Bratburd v. State of Mary¬ 
land, 73 S.Ct. 327, 344 U.S. 908, 97 
L.Ed. 700, rehearing denied 73 S. 
Ct 638, 345 U.S. 914, 97 L.Ed. 1348 
—Hubin v.• State, 23 A2d 706, 180 
Md. 279, certiorari denied Neal v. 
State of Maryland, 62 S.Ct 1107, 
316 U.S. 680, 86 L.Ed. 1753. 

Pa.—Commonwealth v. Chaitt, 112 
A.2d 379, 380 Pa. 632, certiorari de¬ 
nied 76 S.Ct 59, 350 U.S. 829, 100 
L.Ed. 740. 

Commonwealth v. Charpentier, 
78 Pa.Dist. & Co. 389, 99 Pittsb. 
Leg.J. 219. 

51.86 D.C.—U. S. v. Stephenson, D. 
C., 121 F.Supp. 274, appeal dismiss¬ 
ed 223 F.2d 336, 96 U.S.App.D.C. 
44. 


Pa.—Commonwealth v. Charpentier, 
78 Pa.Dist. & Co. 389, 99 Pittsb. 
Leg.J. 219. 

52. U.S.—Olmstead v. U. S., Wash., 
48 S.Ct. 564, 277 U.S. 438, 72 L.Ed. 
944, 66 A.L.R. 376. 

Valli v. U. S., C.CA.Mass., 94 F. 
2d 687, certiorari granted 58 S.Ct. 
760, 303 U.S. 632, 82 L.Ed. 1092— 
U. S. v. Nardone, C.CA.N.Y., 90 F. 
2d 630, reversed on other grounds 
Nardone v. U. S., 58 S.Ct. 275, 302 
U.S. 397, 82 L.Ed. 314—Kerns v. 
U. S., C.CA.Mich., 50 F.2d 602. 
D.C.—Smith v. U. S., 91 F.2d 556, 67 
App.D.C. 251—Beard v. U. S., 82 F. 
2d 837, 65 App.D.C. 231, certiorari 
denied 56 S.Ct 675, 298 U.S. 655, 
80 L.Ed. 1382. 

Documents seized on. Information 
procured by wire tapping 
Books, records, typewriter, and 
adding machine seized under search 
warrant issued on probable cause on 
information obtained by tapping tel¬ 
ephone wires were held admissible. 
U.S.—Foley v. U. S., C.CA..Fla. f 64 
F.2d 1, certiorari denied 63 S.Ct 
796, 289 U.S. 762, 77 L.EcL 1505. 

53. U.S.—Olmstead v. U. S., Wash., 
48 S.Ct 564, 277 U.S. 438, 72 L.Ed. 
944, 66 A.L.R. 376. 

Valli v. U. S. f C.C.A.Mass., 94 F. 
2d 687, certiorari granted 58 S.Ct 
760, 308 U.S. 632, 82 L.Ed. 1092. 

53.5 U.S.—'U. S. v. Coplon, D.C.N.Y., 
88 F.Supp. 921. 
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ists for the exclusion of such evidence must be found 
in the statutes. 63 * 10 

Although the Federal Communications Act of 
1934 contains no reference to the admissibility of 
evidence obtained by wire tapping, 63 - 16 evidence 
procured by an unauthorized tapping of telephone 
wires is inadmissible in the federal courts against 
the victim of the violation. 63 * 20 Distinctions design¬ 
ed to defeat the plain meaning of the statute will 
not be countenanced. 53 * 25 The voluntary authoriza¬ 
tion of the participants is required, 63 - 30 and this 
cannot be compelled or forced by reason of the fact 
that the contents are known to the government. 63 - 35 
One who initiates the telephone conversation is the 
sender within the statute, 53 * 40 and both parties are 
alternately senders and receivers, so that the au¬ 
thorization of both is necessary to make evidence of 
intercepted telephone messages admissible. 63 - 45 


CRIMINAL LAW § 657(23) 

The federal rule excluding wire-tap evidence ap¬ 
plies to evidence against accused procured by tapping 
of telephone wires in interstate or foreign com¬ 
munications 54 and also to evidence obtained by wire 
tapping in intra-state or local communications, 65 
and embraces testimony as to what was heard over 
a tapped telephone line and transcripts and record¬ 
ings of the intercepted messages. 55 * 2 

The rule applies whether the evidence is obtained 
by federal or state agents. 55 * 4 Evidence secured by 
wire tapping is not rendered admissible in a federal 
court by the fact that it was so obtained by federal 
agents by authority of the attorney general 55 * 5 or 
by state agents acting in accordance with the state 
law. 65 - 8 The essence of the provision is that not 
merely evidence so acquired shall not be used be¬ 
fore the court, but that it shall not be used at all. 55 * 10 


53.10 D.C.—U. S. v. Stephenson, D. 
C., 121 F.Supp. 274, appeal dismiss¬ 
ed 223 F.2d 336, 96 U.S-App.D.C. 44. 
53.15 U.S.—Schwartz v. State of 
Texas, Tex., 73 S.Ct. 232, 344 U.S. 
199, 97 L.Ed. 659. 

U. S. v. Benantl, C.A.N.Y., 244 F. 
2d 389, reversed on other grounds 
Benantl v. U. S., 78 S.Ct. 155, 355 
U.S. 96, 2 L.Ed.2d 126. 

53.20 U.S.—Benantl v. U. S., N.Y., 
78 S.Ct. 155, 355 U.S. 96, 2 L.Ed.2d 
126—Goldstein v. U. S., N.Y., 62 
S.Ct. 1000, 316 U.S. 114, 86 L.Ed. 
1312. 

U. S. v. Coplon, C.A.N.Y., 185 F. 
2d 629, 28 A.L.R.2d 1041, certiorari 
denied 72 S.Ct. 362, 342 U.S. 920, 96 
L.Ed. 688—U. S. v. Fallon, C.C.A.N. 
Y., 112 F.2d 894, certiorari denied 
61 S.Ct. 41, 311 U.S. 653, 85 L.Ed. 
418. 

DeVasto v. Hoyt, D.C.N.Y., 101 F. 
Supp. 908—U. S. v. Coplon, D.C.N. 
Y., 88 F.Supp. 921. 

Impeachment of government witness 

Government witness could not be 
impeached by playing in presence of 
jury a wire recording of telephone 
conversation between such witness 
and two defense witnesses, where 
government witness did not consent 
to interception of the conversation 
and use of the recording as evidence. 
D.C.—James v. U. S., 191 F.2d 472, 
89 U.S.App.D.C. 201, certiorari de¬ 
nied 72 S.Ct. 563, 342 U.S. 948, 96 
L.Ed. 705. 

53.25 U.S.—Benantl v. U. S., N.Y., 78 
S.Ct. 155, 355 U.S. 96, 2 L.Ed.2d 
.126. 

53.30 U.S.—'U. S. v. Coplon, D.C.N. Y., 
88 F.Supp. 921. 

53.35 U.S.—U. S. v. Coplon, D.C.N. 
Y., 88 F.Supp. 921. 

53.40 U.S.—Rathhun v. U. S., C.A. 
Colo., 236 F.2d 514, affirmed 78 S. 


Ct. 161, 355 U.S. 107, 2 L.Ed.2d 134, 
rehearing denied 78 S.Ct. 363, 355 
U.S. 925, 2 L.Ed.2d 355. 

53.45 U.S.—Rathbun v. U. S„ supra 
—U. S. v. Polakoff, C.CA.N.Y., 112 
F.2d 888, 134 A.L.R. 607, certiorari 
denied 61 S.Ct. 41, 311 U.S. 653, 85 
L.Ed. 418, followed in U. S. v. Fal¬ 
lon, C.C.A.N.Y., 112 F.2d 894, cer¬ 
tiorari denied 61 S.Ct. 41, 311 U.S. 
653, 85 L.Ed. 418. 

U. S. v. Hill, D.C.N.Y., 149 F. 
Supp. 83—U. S. v. Coplon, D.C.N.Y., 
88 F.Supp. 921. 

54. U.S.—Benanti v. U. S., N.Y., 78 
S.Ct. 155, 355 U.S. 96, 2 L.Ed,2d 
126—Nardone v. U. S., N.Y., 60 S. 
Ct. 266, 308 U.S. 338, 84 L.Ed. 307 
—Nardone v. U. S., N.Y., 58 S.Ct. 
275, 302 U.S. 379, 82 L.Ed. 314. 

Diamond v. U. S., C.C.A.Ohio, 108 
F.2d 859—U. S. v. Reed, C.C.A.N.Y., 
96 F.2d 785, certiorari denied Reed 
v. U. S., 59 S.Ct. 71, 305 U.S. 612, 
83 L.Ed. 399—Valli v. U. S., C.C.A. 
Mass., 94 F.2d 687, certiorari grant¬ 
ed 58 S.Ct. 760, 303 U.S. 632, 82 L. 
Ed. 1092—U. S. v. Bonanzi, C.C.A.N. 
Y., 94 F.2d 570. 

Wire tapping as offense see Tele¬ 
graphs, Telephones, Radio, and 
Television § 122. 

Prior to Supreme Court decision 

In Nardone v. U. S., N.Y., 58 S.Ct. 275, 
302 U.S. 379, 82 L.Ed. 314, it was held 
that § 605 of the Communications 
Act did not render Incompetent 
against accused evidence obtained by 
wire tapping. 

D.C.—Smith v. U. S., 91 F.2d 556, 67 
App.D.C. 251. 

55. U.S.—Benanti v. U. S., N.Y., 78 
S.Ct. 155, 355 U.S. 96, 2 L.Ed.2d 126 
—Weiss v. U. S., N.Y., 60 S.Ct 269, 
308 U.S. 321, 84 L.Ed. 298. 

Massengale v. U. S. f C.A.Ohio, 
240 F.2d 781, certiorari denied 77 
S.Ct 1296, 354 U.S. 909, 1 L.Ed.2d 
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' 1428, adhered to 77 S.Ct. 1400, 354 

U.S. 936, 1 L.Ed.2d 1542—Diamond 
v. U. S., C.C.A.Ohio, 108 F.2d 859. 

Prior to Supreme Court decision 

(1) The third circuit, prior to the 
decision In Weiss v. U. S., supra, held 
that the Communications Act applied 
to intra-state communications. 

U.S.—Sablowsky v. U. S., C.C.A.Pa., 
101 F.2d 183, followed In U. S. v. 
Klee, C.OA.Pa., 101 F.2d 191. 

(2) The first and second circuits 
had held or assumed that the act ap¬ 
plied only to interstate communica¬ 
tions. 

U.S.—U. S. v. Bruno, C.C.A.N.Y., 105 
F.2d 921, reversed on other 
grounds Bruno v. U. S., 60 S.Ct. 
198, 84 L.Ed. 257—Valli v. U. S., 
C.C.A.Mass., 94 F.2d 687, certiorari 
granted 58 S.Ct. 760, 303 U.S. 632, 
82 L.Ed. 1092—U. S. v. Bonanzi, 
C.C.A.N.Y., 94 F.2d 570. 

In District of Columbia the Dis¬ 
trict Court has held that the act ap¬ 
plies to local as well as to interstate 
communications. 

D.C.—U. S. v. Plisco, D.C., 22 F.Supp. 
242. 

55.2 U.S.—U. S. v. Coplon, D.C.N.Y., 
88 F.Supp. 921. 

55.4 U.S.—Benantl v. U. S. f N.Y., 
78 S.Ct. 155, 355 U.S. 96, 2 L.Ed.2d 
126. 

55.6 U.S.—'U. S. v. Coplon, D.C.N.Y., 
88 F.Supp. 921. 

55.8 U.S.—Benantl v. U. S., N.Y., 78 
S.Ct. 155, 355 U.S. 96, 2 L.Ed.2d 
126. 

Contra: U. S. v. Hoffa, D.C.N.Y., 156 
F.SUPP. 495. 

55.10 U.S.—Nardone v. U. S., N.Y., 
60 S.Ct. 266, 308 U.S. 338, 84 UEd. 
i 307. 
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The statute does not render inadmissible evidence 
not obtained through interception. 66 - 12 Moreover, 
facts obtained by interception do not become sacred 
and inaccessible, and if knowledge of them is gained 
from an independent source, they may be proved 
like any others, 66 * 14 although the knowledge gained 
by the government's own wrong cannot be used by 
it simply because it is used derivatively. 66 * 16 Where 
no intercepted message was divulged at the trial, 
testimony of accused's co-conspirators, induced by 
divulging to such co-conspirators the contents of 
intercepted telephone messages to which they were 
parties but to which accused was not, is admissi¬ 
ble, 66 * 18 even though the use made of the communi¬ 
cations by the prosecuting officers to induce the wit- 
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nesses to testify constitutes a violation of the stat¬ 
ute. 66 - 26 

The unlawful interception of telephonic communi¬ 
cations by wire tapping does not give the partici¬ 
pants immunity as to all criminal enterprises planned 
or discussed which were overheard by the wire 
tappers. 56 - 22 Wire-tap evidence is excluded in or¬ 
der to discourage persons from undertaking the pro¬ 
scribed activities in an effort to obtain evidence for 
use in the federal courts, 66 - 24 and where exclusion 
would not serve this purpose, the evidence is ad¬ 
mitted. 65 - 26 If accused was not a party to the con¬ 
versation, he may not be heard to object to its use 
as evidence. 65 * 28 


Purpose of role 

Rule of text has as Its purpose en¬ 
hancement of proper administration 
of criminal justice. 

U.S.—BenantI v. U. S., KT.Y, 78 S.Ct, 
155, 355 U.S. 96, 2 L.Ed.2d 126. 
Evidence indirectly procured as a 
result of wire tapping is inadmissi¬ 
ble. 

U.S.—:Nardone v. U. S., NT.Y., 60 S.Ct. 
266, 308 U.S. 338, 84 L.Ed. 807. 

XT. S. v. Coplon, D.C.N.Y., 88 F. 
Supp. 921. 

Xkeads obtained by wire tapping 
may not be utilized by the prosecu¬ 
tion. 

D.C.—Coplon v. XT. S., 191 F.2d 749, 
89 XT.S.App.D.C. 103, certiorari de¬ 
nied U. S. v. Coplon, 72 S.Ct. 363, 
342 XT.S. 926, 96 L.Ed. 690, and 
Coplon v. XT. S., 72 S.Ct. 363, 342 U. 
S. 926, 96 L.Ed. 690. 

55.12 D.C.—Billed v. TJ. S., 184 F.2d 
394, 87 TJ.SA.pp.D.C. 274, 24 A.L.R. 
2d 881. 

Evidence held admissible 

(1) Evidence of what an eaves¬ 
dropping witness overheard accused 
say into a telephone. 

U.S.—Goldman v. U. S., N.Y., 62 S. 
Ct. 993, 316 U.S. 129, 86 L.Ed. 1322, 
rehearing denied 63 S.Ct. 22, two 
cases, 317 U.S. 703, 87 L.Ed. 562, 
and Shulman v. U. S., 63 S.Ct. 22, 
317 U.S. 703, 87 L.Ed. 562. 

(2) Evidence of telephone conver¬ 
sation overheard hy officers who had 
arrested person, were in his store 
at time telephone call came from 
accused, directed person to answer, 
and stood near receiver so as to hear 
incoming conversation. 

U.S.—U. S. v. Bookie, C.A.I11., 229 F. 
2d 130. 

(3) Evidence of marshals who 
picked up telephones when they rang 
during search of premises, listened 
to what callers had to say, and tes¬ 
tified as to what was said. 

D.C.—Billed v. U. S., 184 F.2d 394, 
87 U.S.App.D.C. 274, 24 A.L.R.2d 
881. 


(4) Phonographio record of con¬ 
versation between an informer and 
one accused of violation of narcotic 
laws, procured by attachment of de¬ 
vice to telephone wire inside house 
of narcotic agent's associate from 
which call was made at agent’s di¬ 
rection. 

U.S.—-U. S. v. Yee Ping Jong, D.C.Pa., 
26 F.Supp. 69. 

(5) Evidence of party to telephone 
conversation who after refreshing 
his recollection by listening to re¬ 
cordings made testified as to what he 
himself had heard and divulged the 
same matter to others to be utilized 
in the preparation of the trial. 
D.C.*—Monroe v. U. S., 234 F.2d 49, 

98 U.S.AppD.C. 228, certiorari de¬ 
nied 77 S.Ct. 94, 352 U.S. 873, 1 L. 
Ed.2d 76, and Smith v. U. S., 77 S. 
Ct. 94, 352 U.S. 872, 1 L.Ed.2d 76, 
rehearing denied Monroe v. U. S., 
77 S.Ct. 219, 352 U.S. 937, 1 L.Ed.2d 
170, and 78 S.Ct. 114, 353 U.S. 875, 
2 L.Ed.2d 79. 

General inquiry held Immaterial 

General inquiry concerning wire 
tapping was immaterial where in¬ 
quiry did not relate to any evidence 
offered by government or to any evi¬ 
dence or fact elicited on cross-exam¬ 
ination. 

D.C.—U. S. v. Coplon, D.C., 91 F. 
Supp. 867. 

55.14 U.S.—Nardone v. U. S., N.Y., 
60 S.Ct. 266, 308 U.S. 338, 84 L.Ed. 
307. 

D.C.—Sullivan v. U. S., 219 F.2d 760, 
95 U.S.App.D.C. 78—Coplon v. TJ. 
S., 191 F.2d 749, 89 U.S.App.D.C. 
103, certiorari denied U. S. v. Cop¬ 
lon, 72 S.Ct. 363, 342 U.S. 926, 96 
L.Ed. 690, and Coplon v. U. S., 72 
S.Ct. 363, 342 U.S. 926, 96 L.Ed. 
690. 

Testimony held not barred 

(1) By fact that witnesses were 
permitted to hear contents of illegal¬ 
ly intercepted telephone communica¬ 
tions prior to time they became gov¬ 
ernment witnesses. | 
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U.S.—-U. S. y. -Weiss, D.C.N.Y., 84 F. 
Supp. 99. 

(2) By fact that witnesses refresh¬ 
ed their recollection with respect to 
some matters by reference to illegal¬ 
ly intercepted telephone communica¬ 
tions. 

U.S.—TJ. S. v. Weiss, supra. 

D.C.—Monroe v. U. S., 234 F.2d 49, 
98 U.SApp.D.C. 228, certiorari de¬ 
nied 77 S.Ct. 94, 352 U.S. 873, 1 L. 
Ed,2d 76, and Smith v. U. S., 77 S. 
Ct. 94, 352 U.S. 872, 1 L.Ed.2d 76, 
rehearing denied Monroe v. U. S., 
77 S.Ct. 219, 352 U.S. 937, 1 L.Ed.Sd 
170, and 78 S.Ct. 114, 365 U.S. 875, 
2 L.Ed.2d 79. 

(3) Evidence as to observations by 
federal agents of activities of accus¬ 
ed, where advance knowledge of such 
activities was gained by unlawful 
wire tapping, but investigation had 
been instituted and active surveil¬ 
lance undertaken before any tele¬ 
phone messages were intercepted by 
wire tapping. 

U.S.—TJ. S. v. Coplon, D.C.N.Y., 88 F. 
Supp. 921. 

55.16 U.S.—Nardone v. U. S., N.Y., 
60 S.Ct. 266, 308 U.S. 338, 84 L.Ed. 
307. 

D.C.—TJ. S. v. Lewis, D.C., 87 F.Supp. 
970, reversed on other grounds Bil¬ 
led v. U. S., 184 F.2d 394, 87 U.S. 
App.D.C. 274, 24 A.L.R.2d 881. 

55.18 U.S.-—Goldstein v. U. S., N. 
Y, 62 S.Ct. 1000, 316 U.S. 114, 86 
L.Ed. 1312. 

U. S. v. Coplon, D.C.N.Y., 88 F. 
Supp. 921. 

55.20 U.S.—Goldstein v. U. S., N.Y., 
62 S.Ct. 1000, 316 U.S. 114, 86 L. 
Ed. 1312. 

55.22 U.S.—U. S. v. Coplon, D.C.N.Y., 
88 F.Supp. 921. 

55.24 U.S.—U. S. v. Gris, C.A.N.Y., 
247 F.2d 860. 

55.26 U.S.—U. S. v. Gris, supra. 

55.28 U.S.—'U. S. v. Coplon, D.C.N. 
Y., 88 F.Supp. 921. 
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Listening in on extension phone . Where by means 
of an extension phone or other device a third party 
listens in on a telephone conversation with the con¬ 
sent of one of the parties to the conversation, 
evidence of the conversation may be used in a 
criminal prosecution of the other ;55.30 ' m case 
interception has not occurred. 56 - 32 

§ 657(24),-Admissibility in State 

Courts 

Evidence obtained by wire tapping Is generally held 
competent in state courts. 

The question of whether evidence taken by an 
illegal telephone wire tap is admissible in a state 
criminal trial is for the state to determine, 65 - 50 and 
cases setting forth the federal rule are not author¬ 
ity on the admission of such evidence in state 
courts. 55 - 65 In some state courts, it has been held 
that evidence obtained by wire tapping is competent 
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against accused, 56 particularly where no state statute 
prohibits wire tapping; 56 - 5 and such evidence has 
been held admissible even though illegally obtain¬ 
ed, 5 6 -i° as by means of an illegal search and sei¬ 
zure, 56 - 15 or notwithstanding state constitutional pro¬ 
visions relating to the right of security against un¬ 
reasonable interception of telephone communica¬ 
tions, 56 - 20 or although penal laws prohibit wire tap¬ 
ping, 56 - 25 and notwithstanding a statute declaring 
that no evidence shall be admissible if procured in 
consequence of an illegal search. 57 

Evidence of a telephone conversation is admissi¬ 
ble when one of the participants to the conversa¬ 
tion consents to or directs its overhearing; 67 - 5 and 
recordings made by attaching a device to the re¬ 
ceiver’s own telephone with his 'consent are admis¬ 
sible notwithstanding a statute providing that it is 
a high misdemeanor for any person to tap or make 


65.30 U.S.—Rathbun v. U. S., Colo., 
78 S.Ct. 161, 355 U.S. 107, 2 L.Ed. 
2d 134, rehearing denied 78 S.Ct. 
368, 355 U.S. 925, 2 L.Ed.2d 355. 

Douglas v. U. S., C.A.Md. f 250 
F.2d 576—XJ. S. v. White, C.A.I11., 
228 F.2d 832—Flanders v. U. S., 
C.A.Tenn., 222 F.2d 163. 

U. S. v. Pierce, D.C.Ohio, 124 F. 
Supp. 264, affirmed, C.A., 224 F.2d 
281. 

D.C.—U. S. v. Barbour, D.C., 164 F. 
Supp. 893—U. S. v. Sullivan, D.C., 
116 F.Supp. 480. 

Contra U. S. v. Polakoff, C.CA.N. 
Y., 112 F.2d 888, 134 A.L.R. 607, 
certiorari denied 61 S.Ct. 41, 311 
U.S. 653, 85 L.Ed. 418, followed in 
U. S. v. Fallon, C.C.A.N.Y., 112 F. 
2d 894, certiorari denied 61 S.Ct. 
41, 311 U.S. 653, 85 L.Ed. 418. 

Beoordlng held admissible 
D.C.—U. S. v. Lewis, D.C., 87 F. 
Supp. 970, reversed on other 
grounds Billed v. U. S., 184 F.2d 
394, 87 U.S.App.D.C. 274, 24 A.L.R. 
2d 881. 

Contra U. S. v. Polakoff, C.C.A.N.Y., 
112 F.2d 888, 134 A.L.R. 607, cer¬ 
tiorari denied 61 S.Ct. 41, 311 U.S. 
653, 85 L.Ed. 418. 

U. S. v. Hill, D.C.N.Y., 149 F. 
Supp. 83. 

D.C.—U. S. v. Stephenson, D.C., 121 
F.Supp. 274, appeal dismissed 223 
F.2d 336, 96 U.S.App.D.C. 44. 

66.32 U.S.—Rathbun v. U. S., N.Y., 
78 S.Ct. 161, 355 U.S. 107, 2 L.Ed.2d 
134, rehearing denied 78 S.Ct. 363, 
355 U.S. 925, 2 L.Ed.2d 355. 

55.50 U.S.—Pugach v. Sullivan, D.C. 

N.Y., 180 F.Supp. 66. 

N.Y.—People v. Grant, 179 N.Y.S.23 
384, 14 Misc.2d 182. 

55.56 Cal.—People v. Channell, 236 
P.2d 654, 107 C.A.2d 192. 




56. N.H.—State v. Tracey, 125 A.2d 
774, 100 N.H. 267. 

N.Y.—People v. Feld, 113 NJ3.2d 440, 
305 N.Y. 322. 

People v. Di Manno, 182 N.Y.S.2d 
937, 15 Misc.2d 644—People v. Vita- 
lo, 182 N.Y.S.2d 923, 15 Misc.2d 868, 
reargument 188 N.Y.S.2d 150, 17 
Misc.2d 845—People v. Pavia, 182 
N.Y.S.2d 915, 15 Misc.2d 861, rear¬ 
gument 187 N.Y.S.2d 551, 17 Misc. 
2d 739—People v. Sher, 167 N.Y.S. 
2d 748, 8 Misc.2d 359. 

Pa.—Commonwealth v. Chaltt, 112 A. 
2d 379, 380 Pa. 532, certiorari de¬ 
nied 76 S.Ct. 59, 350 U.S. 829, 100 
L.Ed. 740. 

Discretion of court 

In prosecution for inducing and at¬ 
tempting to induce females to live 
life of prostitution, it was within 
discretion of trial court to exclude 
wire tap evidence of prostitute’s con¬ 
versation with one other than accus¬ 
ed. 

N.Y.—People v. Jelke, 135 N.E.2d 213, 
1 N.Y.2d 321, 152 N.Y.S.2d 479. 

Not inadmissible as Invasion of right 
of prlvaoy 

Pa.—Commonwealth v. Voci, 138 A.2d 
232, 185 Pa.Super. 563, affirmed 
143 A.2d 652, 393 Pa. 404, certiorari 
denied Voci v. Commonwealth of 
Pa., 79 S.Ct. 119, 358 U.S. 885, 3 L. 
Ed.2d 113. 

Evidence of recordings held admis¬ 
sible as not obtained in violation of 
state or federal constitution or of 
state statutes. 

Tex.—Schwartz v. State, 246 S.W.2d 
174, 158 Tex.Cr. 171, certiorari de¬ 
nied 72 S.Ct. 1073, 343 U.S. 975, 96 
L.Ed. 1368, affirmed 73 S.Ct. 232, 
344 U.S. 199, 97 L.Ed. 231. 

56.5 N.H.—State v. Tracey, 125 A. 
2d 774, 100 N.H. 267. 
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Pa.—Commonwealth v. Voci, 143 A. 
2d 652, 393 Pa. 404, certiorari de¬ 
nied Voci v. Commonwealth of 
Pennsylvania, 79 S.Ct. 119, 358 U.S. 
885, 3 L.Ed.2d 113—Commonwealth 
v. Chaltt, 112 A.2d 379, 380 Pa. 632, 
certiorari denied 76 S.Ct. 59, 350 
U.S. 829, 100 L.Ed. 740. 

56.10 U.S.—Pugach v. Sullivan, D. 

C.N.Y., 180 F.Supp. 66. 

N.Y.—Application for Order Permit¬ 
ting Interception of Telephone 
Communications of Anonymous, 
136 N.Y.S.2d 612, 207 Misc. 69. 

56.15 N.H.—State v. Tracey, 125 A. 
2d 774, 100 N.H. 267. 

56.20 N.Y.—People v. Katz, 114 N.Y. 
S.2d 360, 201 Misc. 414. 

56.25 Fla.—Griffith v. State, App. f 
111 So.2d 282. 

N.Y.—People v. McDonald, 165 N.Y. 
S. 41, 177 App.Div. 806. 

People v. Katz, 114 N.Y.S.2d 360, 
201 Misc. 414. 

57. Md.—Hubin v. State, 23 A.2d 
706, 180 Md. 279, certiorari denied 
Neal v. State of Maryland, 62 S.Ct. 
1107, 316 U.S. 680, 86 L.Ed. 1753— 
Hitzelberger v. State, 197 A. 605, 
174 Md. 152. 

57.5 Cal.—People v. Malotte, 292 P. 
2d 517, 46 C.2d 59, appeal dismiss¬ 
ed Malotte v. People of State of 
California, 77 S.Ct. 50, 852 U.S. 805, 
1 L.Ed.2d 38. 

People v. McShann, App., 2 Cal. 
Rptr. 71—People v. Bates, 330 P. 
2d 102, 163 OA.2d 847—People v. 
Lawrence, 308 P.2d 821, 149 C.A.2d 
435. 

Consent established by reasonable 
inference 

Cal.—People v. McShann, 2 CaLRptr. 
71. 



22A C. J. S. 


§§ 657 (24)-657(25) CRIMINAL LAW 

any connections with a telephone instrument. 57 * 10 
The admission of evidence obtained as the result of 
wire tapping is not an infringement of a state dec¬ 
laration of rights which declares that no man ought 
to be compelled to give evidence against himself 
in a criminal case 57 * 15 

It has been held, however, that under state con¬ 
stitutional provisions prohibiting unreasonable 
searches and seizures and providing that no person 
shall be compelled in any criminal case to be a wit¬ 
ness against himself, evidence obtained by wire 
tapping is inadmissible; 57 * 20 and where statutes per¬ 
mit wire tapping under certain circumstances and 
authorize the admission only of evidence obtained 
in conformity with its provisions, evidence obtained 
by wire tapping not conforming to the requirements 
of the statute is inadmissible. 57 * 25 

Evidence secured by listening in on a party line 
has been held admissible although state statutes pro¬ 
hibit wire tapping, 57 * 80 and although evidence se¬ 
cured by wire tapping is inadmissible. 57 * 35 

The Federal Communications Act of 1934 , 47 U.S. 
CJV. § 605, applies only to the exclusion in federal 
court proceedings of evidence obtained and sought 


to be divulged in violation thereof, 57 * 40 and does not 
limit the power of state courts to determine the ad¬ 
missibility of evidence obtained by wire tapping, 58 
or render inadmissible in a trial in a state court any 
evidence secured as a result of wire tapping 58 * 5 
of an intra-state 58 * 10 or interstate 58 * 15 telephone 
communication, or recorded by a device attached to 
the telephone. 58 * 20 Neither does the federal Act 
prohibit evidence of officers who picked up tele¬ 
phones when they rang during a search of the prem¬ 
ises of accused, listened to what the callers had to 
say, and testified as to what was said. 58 * 25 

§ 657(25). Suppression or Exclusion of Evi¬ 
dence Wrongfully Obtained 

In some Jurisdictions, but not In all, the accused be¬ 
fore trial may file an application to suppress evidence 
wrongfully obtained. 

Library References 

Criminal Law <§=>394.6 (1). 

Where evidence is inadmissible because wrong¬ 
fully obtained, as by an illegal search and seizure, in 
addition to other remedies afforded to accused, the 
practice in some jurisdictions is to permit him to 
file an application before trial for the suppression 


57.10 Mich.—People v. Maranian, 
102 N.W.2d 568, 859 Mich. 361. 

57.15 Md.—Bratburd v. State, 88 A. 
2d 446, 200 Md. 96, certiorari de¬ 
nied Bratburd v. State of Mary¬ 
land, 73 S.Ct. 327, 344 U.S. 908, 97 
L.Ed. 700, rehearing: denied 73 S. 
Ct. 638, 345 U.S. 914, 97 L.Ed. 1348 
—McGuire v. State, 92 A.2d 582, 
200 Md. 601, certiorari denied Mc¬ 
Guire v. State of Maryland, 73 S. 
Ct. 497, 344 U.S. 928, 97 L.Ed. 714. 

57.20 Fla.—Griffith v. State, App., 
Ill So.2d 282. 

57.25 Md.—Robert v. State, 151 A.2d 
737, 220 Md. 159. 

57.30 Fla.—-Williams v. State, App., 
109 So.2d 379, certiorari denied. 
Sup., 113 So.2d 836, rehearing 
stricken 113 So.2d 833. 

57.35 Fla.—Griffith v. State, App., 
Ill So.2d 282. 

57.40 U.S.—Schwartz v. State of 
Texas, Tex., 73 S.Ct. 232, 344 U.S. 
199, 97 L.Ed. 231. 

58. Md.—Rowan v. State, 3 A.2d 753, 
175 Md. 547. 

Pa.—Commonwealth v. Charpentier, 
78 D. & C. 389, 99 Pittsb.Leg.J. 
219. 

factor to he considered 

In absence of expression by Con¬ 
gress, fact that wire tapping is a 
violation of federal statute is sim¬ 
ply factor to be considered by a 
state in formulating a rule of evi¬ 


dence relating to wire tapping for 
use in its own courts. 

U.S.—Schwartz v. State of Texas, 
Tex., 73 SCt. 232, 344 U.S. 189, 
97 L.Ed. 231. 

68.5 U.S.—Schwartz v. State of Tex¬ 
as, supra. 

U. S. ex rel. Graziano v. McMann, 

C. A.N.Y., 275 F.2d 284. 

O’Rourke v. Levine, D.C.N.Y., 181 

F.Supp. 947—Pugach v. Sullivan, 

D. C.N.Y., 180 F.Supp. 66. 

Cal.—People v. Sica, 247 P.2d 72, 112 
C.A.2d 574—People v. Channel!, 236 
P.2d 654, 107 C.A.2d 192. 

Fla.—Griffith v. State, App., Ill So. 
2d 282. 

Md.—Hubin v. State, 23 A.2d 706, 180 
Md. 279, certiorari denied Neal v. 
State of Maryland, 62 S.Ct. 1107, 
316 U.S. 680, 86 L.Ed. 1753. 

N.H.—State v. Tracey, 125 A.2d 774, 
100 N.H. 267. 

N.J.—State v. Giardina, 142 A.2d 
609, 27 N.J. 313. 

N.Y.—People v. Feld, 113 N.E.2d 
440, 305 N.Y. 322. 

| People v. Grant, 179 N.Y.S.2d 
' 384, 14 Misc.2d 182 —Application 

for Order Permitting Interception 
of Telephone Communications of 
Anonymous, 136 N.Y.S.2d 612, 207 
Misc. 69—People v. Katz, 114 N.Y. 
S.2d 360, 201 Misc. 414. 

Pa.—Commonwealth v. Voci, 143 A. 
2d 652, 393 Pa. 404, certiorari de¬ 
nied Voci v. Commonwealth of 
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Pennsylvania, 79 S.Ct. 119, 358 U.S. 
885, 3 L.Ed.2d 113. 

58.10 Md.—White v. State, 104 A.2d 
810, 204 Md. 442—Bratburd v. 

State, 88 A.2d 446, 200 Md. 96, cer¬ 
tiorari denied Bratburd v. State of 
Maryland, 73 S.Ct. 327, 344 U.S. 
908, 97 L.Ed. 700, rehearing denied 
73 S.Ct. 638, 345 U.S. 914, 97 L.Ed. 
1348. 

Pa.—Commonwealth v. Chaitt, 112 A. 
2d 379, 380 Pa. 532, certiorari de¬ 
nied 76 S.Ct. 59, 350 U.S. 829, 100 
L.Ed. 740. 

58.15 Md.—McGuire v. State, 92 A. 
2d 582, 200 Md. 601, certiorari de¬ 
nied McGuire v. State of Maryland, 
73 S.Ct. 497, 344 U.S. 928, 97 L.Ed. 

714. 

Pa.—Commonwealth v. Charpentier, 
78 Pa.Dist. & Co. 389, 99 Pittsb. 

! Leg.J. 219. 

58.20 Mich.—People v. Maranian, 
102 N.W.2d 568, 359 Mich. 361. 
S.C.—State v. Steadman, 59 S.E.2d 
168, 216 S.C. 579, certiorari denied 
71 S.Ct. 78, 340 U.S. 850, 95 L.Ed. 
623, rehearing denied 71 S.Ct. 205, 
340 U.S. 894, 95 L.Ed. 648. 

58.25 Cal.—People v. Vertlieb, 137 
P.2d 437, 22 C.2d 193—People v. 
Kelley, 137 P.2d 1, 22 C.2d 169, ap¬ 
peal dismissed Kelley v. State of 
California, 64 S.Ct 264, 320 U.S. 

715, 88 L.Ed. 420, rehearing denied 

64 S.Ct. 527, 321 U.S. 802, 88 L.Ed. 
1089. 

People v. Onofrio, 151 F.2d 158, 

65 C.A.2d 584. 
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of the evidence, 69 on which application, if the evi¬ 
dence is incompetent, it is the duty of the court to 
suppress it. 60 Indeed, as is indicated infra § 1060, 
in some states no objection to the admission of the 
evidence ordinarily may be made at the trial unless 
an application for the suppression of the evidence 
is made preliminarily to trial. In some jurisdictions, 
however, the courts do not recognize the practice of 
applying before trial for the suppression of evidence 
wrongfully obtained, 60 * 5 such as evidence illegally 
seized, 61 particularly where the evidence is compe¬ 
tent against accused, notwithstanding the search 
was illegal. 62 

Under the federal practice , and particularly un¬ 


der the Federal Rules of Criminal Procedure, Rule 
41 (e), 18 U.S.C.A., which codifies existing law and 
practice, 62 * 1 and is the sole statutory authority for 
pre-trial suppression of evidence in a criminal 
case, 62 * 2 an accused may secure the suppression of 
illegally obtained evidence. 62 * 3 In applying the Rule, 
the language thereof must be given its usual and 
generally accepted meaning. 62 * 4 

§ 657(26). -Grounds 

Evidence may be suppressed on the ground that It 
was obtained as a result of an unlawful search, but not 
where the constitutional rights of the accused have not 
been violated or in states where evidence illegally seized 
In an illegal search Is admissible. 


59. Ala.—Kelley v. State, 105 So.2d 
687, 89 Ala.App. 572, certiorari de¬ 
nied 105 So.2d 690, 268 Ala. 693- 
Porch v. State, 89 So.2d 694, 38 Ala. 
App. 565, certiorari denied 89 So. 
2d 698, 265 Ala. 699—Green v. 

State, 79 So.2d 655, 38 Ala.App. 
189. 

Del.—Lido Social Club v. State, 86 
A.2d 859, 7 Terry 852. 

Idaho.—State v. Arregui, 254 P. 788, 
44 Idaho 43, 52 A.L.R. 463. 

Ill.—People v. Kissane, 179 N.E. 850, 
347 Ill. 385—People v. Brooks, 172 
N.E. 29, 340 Ill. 74. 

Mich.—People v. Galnt, 209 N.W. 
915, 235 Mich. 646—People v. Cas- 
adonte, 209 N.W. 74, 235 Mich. 
198. 

Mo.—State v. Lord, 286 S.W.2d 737 
—State v. Hepperman, 162 S.W.2d 
878, 349 Mo. 681. 

State v. De Clue, App., 267 S.W. 
45. 

Mont.—State ex rel. Wong You v. 
District Court of Thirteenth Ju¬ 
dicial Dist. in & for Yellowstone 
County, 78 P.2d 353, 106 Mont. 
347. 

Okl.—Ex parte Thomas, Cr., 316 P. 
2d 220—Linde v. State, 175 P.2d 
370, 83 Okl.Cr. 268—Hendrix v. 
State, 166 P.2d 787, 82 Okl.Cr. 110 
—Hendrix v. State, 166 F.2d 785, 82 
Okl.Cr. 105, 

Wash.—State v. Green, 260 P.2d 343, 
43 Wash.2d 102—City of Tacoma v. 
Houston, 177 P.2d 886, 27 Wash.2d 
215. 

Wis.—State v. Drew, 257 N.W. 681, 
217 Wis. 216. 

Application for return of property 
illegally seized: 

In general see Searches and Sei¬ 
zures §§ 91-97. 

Intoxicating liquors see Intoxicat¬ 
ing Liquors § 403. 

Motion to quash search warrant see 
Searches and Seizures § 88. 

tost search warrant 
A lost search warrant can be sup¬ 
plied, and mere fact of loss will not 
preclude accused from filing motion 
to quash or suppress evidence ob- 

22A C.J.S.—40 


tained thereunder, if evidence is in¬ 
competent. 

Mo.—State v. Price, App., 274 S.W. 
500. 

60. Ill.—People v. Bain, 195 N.E. 42, 
359 Ill. 455—People v. Montgares, 
168 N.E. 304, 336 Ill. 458. 

People v. Jackson, 246 Ill.App. 
248. 

Ind.—Dearing v. State, 79 N.E.2d 
535, 226 Ind. 273. 

Grounds for suppression of evidence 
see infra §§ 657(26), 657(27). 

60.5 Tex.—Bills v. State, Cr., 327 S. 
W.2d 751—Lacy v. State, Cr., 325 S. 
W.2d 392—Arrington v. State, 296 
S.W.2d 537, 164 Tex.Cr. 20—Walker 
v. State, 286 S.W.2d 144, certiorari 
denied 76 S.Ct. 299, 350 U.S. 931, 
100 L.Ed. 814, 162 Tex.Cr. 408— 
Dominguez v. State, 275 S.W.2d 
677, 161 Tex.Cr. 124. 

Admission of guilt to arresting offi¬ 
cers 

R.I.—State v. Olivieri, 133 A.2d 767. 

61. Ky.—Griffith v. Commonwealth, 
272 S.W. 403, 209 Ky. 143—Com¬ 
monwealth v. Meiner, 245 S.W. 890, 
196 Ky. 840—Commonwealth v. 
Flynn, 245 S.W, 503, 196 Ky. 690— 
Youman v. Commonwealth, 224 S. 
W. 860, 189 Ky. 152, 13 A.L.R. 1303. 

Md.—Hill v. State, 59 A.2d 630, 190 
Md. 698—State v. Mariana, 197 A. 
620, 174 Md. 85—Sugarman v. 

State, 195 A. 324, 173 Md. 52. 

N.J.—State v. Cicenia, 78 A.2d 568, 
6 N.J. 296, certiorari denied 76 S. 
Ct. 215, 350 U.S. 925, 100 L.Ed. 
809. 

62. N.J.—State v. Black, 135 A. 685, 
5 N.J.Misc. 48. 

N.Y.—People v. Belsky, 29 N.Y.S.2d 
535, 177 Misc. 126—People v. Kuhn, 
15 N.Y.S.2d 1005, 172 Misc. 1097. 
In statutory proceeding for return 
of property seized under search war¬ 
rant, order suppressing evidence seiz¬ 
ed was beyond power of court. 

N.J.—Hobart v. First Criminal Ju¬ 
dicial Dist. Court of Bergen Coun¬ 
ty, 160 A. 675, 10 N.J.Misc. 725, re¬ 
versed on other grounds 164 A. 474, 
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110 N.J.Law 107—Hobart v. First 
Criminal Judicial Dist. Court of 
Bergen County, 160 A. 673, 10 N.J. 
Misc. 717—Hobart v. First Crimi¬ 
nal Judicial Dist. Court of Bergen 
County, 160 A. 672, 10 N.J.Misc. 
715. 

62JL U.S.—U. S. v. Howard, D.C.Md„ 
138 F.Supp. 376. 

U. S. v. Quinn, D.C.N.Y., 17 F.R. 
D. 342. 

Sole change in existing practice 

was elimination by the Rule of hear¬ 
ings before commissioners. 

U.S.—Rodgers v. U. S., D.C.Cal., 158 
F.Supp. 670. 

62.2 U.S.—'U. S. v. Klapholz, C.A.N. 
Y., 230 F.2d 494, certiorari denied 
76 S.Ct. 781, 351 U.S. 924, 100 L.Ed. 
1457. 

Rodgers v. U. S., D.C.Cal., 158 F. 
Supp. 670. 

U. S. v. Quinn, D.C.N.Y., 17 F.R. 
D. 342. 

62.3 U.S.—U. S. v. Glglio, C.A.N.Y., 
263 F.2d 410, certiorari denied Gig- 
lio v. U. S., 80 S.Ct. 64, 361 U.S. 
820, 4 L.Ed.2d 65. 

U. S. v. De Fillo, D.C.N.Y., 166 F. 
Supp. 627. 

Inherent disciplinary power of court 

Where evidence, obtained by search 
and seizure in violation of the Fourth 
Amendment to the United States 
Constitution, is in the hands of a 
United States attorney, the United 
States district court may, in exercise 
of its inherent power to discipline its 
officers, entertain and grant relief on 
petition filed prior to any Indictment 
seeking a return of papers or prop¬ 
erty seized and the suppression of 
the same as evidence. 

U.S.—Centracchio v. Garrlty, C.A. 
Mass., 198 F.2d 382, certiorari de¬ 
nied 73 S.Ct. 108, 344 U.S. 866, 97 
L.Ed. 672. 

62.4 U.S.—’U. S. v. Janitz, D.C.N.J., 6. 
F.R.D. 1, appeal dismissed 161 F. 
2d 19. 

“Suppress” means effectively to 
prevent from using. 

U.S.—Rodgers v. U. S., D.C.Cal., 158. 
F.Supp. 670. 



§ 657(26) CRIMINAL LAW 22A C.J.S. 

In state courts where the practice of suppressing use of which the evidence was obtained. 62 * 11 
evidence is recognized, evidence may be suppressed Evidence will not be suppressed where the con- 
on the ground that it was obtained as a result of an stitutional rights of accused have not been violat- 
unlawful search; 62 * 10 and this is a proper way to ed 62 - 12 or w T here the evidence was lawfully obtain- 
challenge the legality of the search warrant by the ed ; 62 * 13 and the motion may also be denied where 


62.10 Fla.—Byrd v. State, 80 So.2d 
604—Courington v. State, 74 So.2d 
652—Boynton v. State, 64 So.2d 
536—Brown v. State, 62 So.2d 348 
—Dickens v. State, 50 So.2d 775— 
Kersey v. State, 58 So.2d 155. 

Ill.—People v. Mayo, 166 N.E.2d 440, 
10 I11.2d 136—People v. Galloway, 
131 N.E.2d 474, 7 I11.2d 527—-Peo¬ 
ple v. Rivas, 126 N.E.2d 638, 5 I11.2d 
556—People v. Valecek, 80 N.E.2d 
368, 404 Ill. 461, certiorari denied 
70 S.Ct. 616, 330 U.S. 025, 94 L.Ed. 
1347—People v. Grod, 53 N.E.2d 
601, 385 Ill. 584—People v. Schmoll, 
48 N.E.2d 933, 383 Ill. 280—Peo¬ 
ple v. Martin, 46 N.E.2d 997, 382 
Ill. 192—People v. Kraus, 37 N.E. 
2d 182, 377 Ill. 539—People v. Hen- 
neman, 27 N.E.2d 448, 373 Ill. 603 
—People v. Dent, 19 N.E.2d 1020, 
371 Ill. 33—People v. Bain, 105 
N.E. 42, 350 Ill. 465—People v. 
Montgares, 168 N.E. 304, 336 Ill. 
458. 

City of Chicago v. Lord, 122 N.E. 
2d 439, 3 Ill.App.2d 410, affirmed 
130 N.E.2d 504, 7 I11.2d 379—Peo¬ 
ple v. Two Roulette Wheels and 
Tables, 61 N.E.2d 277, 326 IlLApp. 
143—People v. Chatman, 54 N.E. 
2d 631, 322 IlLApp. 519—People v. 
Jackson, 246 IlLApp. 248. 

Ind.—Dalton v. State, 105 N.E.2d 509, 
230 Ind. 626, 31 A.L.R.2d 1071— 
Dearing v. State, 79 N.E.2d 535, 226 
Ind. 273. 

Ky.—Walker v. Commonwealth, 279 
S.W.2d 816. 

Mich.—People v. BIssonette, 42 N.W. 
2d 113, 327 Mich. 349. 

Miss.—Claunch v. State, 45 So.2d 
581, 208 Miss. 767. 

Mo.—State v. Cuezze, 249 S.W.2d 373 
—State v. Jones, 214 S.W.2d 705, 
358 Mo. 398. 

Okl.—State v, Haygood, Cr., 325 P.2d 
978—Doyle v. State, Cr., 320 P.2d 
412—Hamel v. State, Cr., 317 P.2d 
285—Wilson v. State, Cr., 313 P. 
2d 534—McCormick v. State, Cr„ 
277 P.2d 219—Walker v. State, Cr., 
270 P.2d 1107—Bates v. State, 251 
P.2d 810, 96 Okl.Cr. 202—Murphy v. 
State, 245 P.2d 741, 95 Okl.Cr. 335 
—Humphries v. State, 235 P.2d 975, 
94 Okl.Cr. 319—Holland v. State, 
226 P.2d 448, 73 Okl.Cr. 180—Burns 
v. State, 220 P.2d 473, 92 Okl.Cr. 
24—Walker v. State, 205 P.2d 335, 
89 OkLCr. 66—Jones v. State, 202 
P.2d 228, 88 OkLCr. 243—Farmer v. 
State, 192 P.2d 716, 86 OkLCr. 308 
—Dawson v. State, 175 P.2d 368, 83 
OkLCr. 263—O’Dell v. State, 158 
P.2d 180, 80 OkLCr. 194—Fowler v. 
State, 157 P.2d 223, 80 OkLCr. 80- 


Riddle v. State, 121 P.2d 1014, 73 
OkLCr. 419—Perry v. State, 114 P. 
2d 185, 72 OkLCr. 149—State v. Co¬ 
burn, 95 P.2d 670, 68 OkLCr. 67. 
S.D.—State v. McClendon, 266 N.W. 
672, 64 S.D. 320. 

Wash.—City of Bremerton v. Smith, 
199 P.2d 95, 31 Wash.2d 788—State 
ex rel. Fong v. Superior Court of 
State, 188 P.2d 125, 29 Wash.2d 601, 
certiorari denied Fong v. Superior 
Court of State of Wash, for King 
County, 69 S.Ct. 1525, 337 U.S. 956, 
93 L.Ed. 1755. 

Search by federal and state officers 

Search and seizure of property 
without accused’s consent by federal 
officer and two state police officers 
who, without any reason for believ¬ 
ing accused had committed a crime, 
procured entry into accused's apart¬ 
ment by subterfuge and force, was 
illegal, and refusal of court, on time¬ 
ly motion of accused, to suppress the 
evidence and return the property to 
accused, was error. 

Ill.—People v. Dalpe, 21 N.E.2d 756, 
371 Ill. 607. 

62.11 Fla.—State ex rel. Wilson v. 

Quigg, 17 So.2d 697, 154 Fla. 348. 
Ky.—Patrick v. Commonwealth, 238 
S.W.2d 1006. 

Okl.—Smith v. State, 128 P.2d 250, 
75 OkLCr. 55—Allgood v. State, 118 
P.2d 662, 73 OkLCr. 146—Eslick v. 
State, 105 P.2d 554, 70 Okl.Cr. 196. 
Wis.—State v. Mier, 35 N.W.2d 196, 
254 Wis. 180. 

Evidence suppressed as obtained in 
search under: 

(1) General or blanket warrant. 
OkL—Linde v. State, Cr., 342 P.2d 246 

—Littke v. State, Cr., 267 P.2d 614 
—Crossland v. State, Cr., 266 P.2d 
649—Brewer v. State, 244 P.2d 1154, 
95 Okl.Cr. 256—Combs v. State, 233 
P.2d 314, 94 Okl.Cr. 206—Curlee v. 
State, 233 P.2d 312, 94 OkLCr. 
211 . 

(2) Warrant not definitely describ¬ 
ing premises searched. 

Okl.—Hedges v. State, Cr., 265 P.2d 
737—Davis v. State, 139 P.2d 610, 
77 OkLCr. 129. 

(3) Warrant based on insufficient 
affidavit. 

Fla.—Borrego v. State, 62 So.2d 43— 
White v. State, 47 So.2d 863. 

Hamelmann v. State, App., 113 
So.2d 394. 

Ky.—Owens v. Commonwealth, 218 
S.W.2d 49, 309 Ky. 478. 

Okl.—State v. Edwards, Cr., 311 P.2d 
266—Southard v. State, Cr., 297 P. 
2d 585—Lee v. State, Cr., 297 P.2d 
572—Jones v. State, Cr. ( 275 P.2d l 
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999—Wilson v. State, 161 P.2d 86, 
81 Okl.Cr. 108—Kuhn v. State, 104 
P.2d 1010, 70 OkLCr. 119. 

62.12 Del.—State v. Smith, 91 A.2d 
188, 8 Terry 234. 

Mont.—State v. Nelson, 304 P.2d 1110, 
130 Mont. 466. 

Okl.—Reece v. State, 259 P.2d 336, 97 
OkLCr. 115. 

Wis.—State v. Hochman, 86 N.W.2d 
446, 2 Wis.2d 410. 

Irregularities in return on warrant 
do not require suppression. 

Okl.—Williams v. State, 240 P.2d 
1132, 31 A.L.R.2d 851. 

62.13 Ala.—Green v. State, 79 So.2d 
555, 38 Ala.App. 189. 

Fla.—Irvin v. State, 66 So.2d 288, 
certiorari denied 74 S.Ct. 316, 346 
U.S. 927, 98 L.Ed. 419, rehearing de¬ 
nied 74 S.Ct. 479, 347 U.S. 914, 98 
L.Ed. 1070—Rodriguez v. State, 58 
So.2d 164—Rogers v. State, 30 So. 
2d 625, 158 Fla. 582, 790—Johnson 
v. State, 27 So.2d 276, 157 Fla. 
685, certiorari denied 67 S.Ct. 491, 
329 U.S. 799, 91 L.Ed. 683—Hay¬ 
ward v. State, 12 So.2d 458, 142 
Fla. 608. 

Idaho.—State v. Rutten, 245 P.2d 
778, 73 Idaho 25—State v. Hart, 157 
P.2d 72, 66 Idaho 217. 

Ill.—People v. West, 154 N.E.2d 286, 
15 I11.2d 171—-People v. Boozer, 145 
N.E.2d 619, 12 I11.2d 184—People v. 
Heidman, 144 N.E.2d 580, 11 I11.2d 
501, certiorari denied Heidman v. 
People of State of Illinois, 78 S.Ct. 
412, 355 U.S. 931, 2 L.Ed.2d 414- 
People v. Dolgin, 114 N.E.2d 389, 
415 Ill. 434—People v. Polenik, 95 
N.E.2d 414, 407 Ill. 337—People v. 
Exum, 47 N.E.2d 56, 382 Ill. 204. 
Ind.—Stevens v. State, 158 N.E.2d 
784—Lander v. State, 154 N.E.2d 
507, 238 Ind. 680—Willennar v. 
State, 91 N.E.2d 178, 238 Ind. 248. 
Md.—Frankel v. State, 16 A.2d 93, 178 
Md. 553. 

Mo.—State v. Edwards, 317 S.W.2d 
441—State v. McIntosh, 333 S.W. 
2d 51—State v. Harre, 280 S.W.2d 
41, certiorari denied 77 S.Ct. 675, 
353 U.S. 915, 1 L.Ed.2d 669—State 
v. Hardy, 276 S.W.2d 90, 365 Mo. 
107—State v. Hands, 260 S.W.2d 
14—State v. Jonas, 260 S.W.2d 3— 
State v. Bradley, 234 S.W.2d 556, 
361 Mo, 267—State v. Carenza, 212 
S.W.2d 743, 357 Mo. 1172—State v. 
Robinson, 188 S.W.2d 664, 354 Mo. 
74—State v. Koelzer, 154 S.W.2d 
84, 348 Mo. 468—State v. Burney, 
143 S.W.2d 273, 346 Mo. 859. 
Mont.—State v. Nelson, 304 P.2d 1110, 
130 Mont. 466. 



22A C. J. S. 

accused failed to claim ownership of the articles 
seized or demand their return, 62 * 14 or where no evi¬ 
dence implicating accused was obtained by the 
search complained of, 62 * 16 where the evidence, al¬ 
though illegally obtained, is admissible, 62 - 16 or 
where, although the evidence is illegally seized in an 
illegal search, it is admissible in the courts of the 
state, 62 * 17 as where the state law provides that such 
evidence may be used. 62 - 18 Misconduct of officers 
in executing a valid warrant, such as unnecessary 


CRIMINAL LAW §§ 657(26)-657(27) 

damage to the premises or property of accused, or 
a forcible entry of the premises, when authorized 
by law, affords no ground for suppressing the evi¬ 
dence, 62 * 19 

§ 657(27).-In Federal Courts 

As provided in the Federal Rules of Criminal Proce¬ 
dure, evidence may be suppressed on the ground that It 
is incompetent as a result of an Illegal search and sei¬ 
zure; and the remedy has been extended by the federal 
courts to other wrongfully obtained evidence. 


Okl.—State v. Holden, Cr., 344 P.2d 
595—Woods v. State, Cr., 316 P.2d 
628—Jones v. State, Cr., 302 P.2d 
502—State v. Marutsky, Cr., 301 P. 
2d 696—Stephens v. State, Cr., 285 
P.2d 467—Williams v. State, Cr., 272 
P.2d 476—Wise v. State, Cr., 271 
P.2d 760—Tost v. State, Cr., 269 P. 
2d 794—Staley v. State, 256 P.2d 
822, 97 Okl.Cr. 10—State v. Manuel, 
255 P.2d 289, 96 Okl.Cr. 338—Brook- 
sher v. State, 251 P.2d 200, 96 Okl. 
Cr. 181—Webster v. State, 248 P.2d 
646, 96 Okl.Cr. 44—Paper v. State, 
248 P.2d 267, 96 Okl.Cr. 18—Jones 
v. State, 245 P.2d 756, 95 Okl.Cr. 
323—Trent v. State, 242 P.2d 470, 
95 Okl.Cr. 225—Hitchcock v. State, 
238 P.2d 379, 95 Okl.Cr. 20—Hogan 
v. State, 236 P.2d 276, 94 Okl.Cr. 
375—King v. State, 223 P.2d 773, 
92 Okl.Cr. 389—McCarthy v. State, 
218 P.2d 397, 91 Okl.Cr. 294—Moore 
v. State, 214 P.2d 966, 90 Okl.Cr. 
415—Cox v. State, 206 P.2d 1005, 89 
Okl.Cr. 256—Farmer v. State, 192 
P.2d 716, 86 Okl.Cr. 308—Kutz v. 
State, 188 P.2d 703, 85 Okl.Cr. 423— 
Hendrix v. State, 166 P.2d 787, 82 
Okl.Cr. 110—Medley v. State, 162 
P.2d 881, 81 Okl.Cr. 242—Roberts v. 
State, 145 P.2d 435, 78 Okl.Cr. 142- 
Sparks v. State, 142 P.2d 379, 77 
Okl.Cr. 431—Harrison v. State, 140 
P.2d 247, 77 Okl.Cr. 158—Sanders 
v. State, 133 P.2d 562, 76 Okl.Cr. 
6—Cook v. State, 132 P.2d 349, 75 
Okl.Cr. 402—Blair v. State, 130 P.2d 
545, 75 Okl.Cr. 265—Greer v. State, 
128 P.2d 1018, 75 Okl.Cr. Ill— 
Allen v. State, 124 P.2d 262, 74 Okl. 
Cr. 139—Chronister v. State, 121 P. 
2d 617, 73 Okl.Cr. 402—Mitchell v. 
State, 119 P.2d 99, 73 Okl.Cr. 184- 
Farrow v. State, 112 P.2d 186, 71 
Okl.Cr. 397—Gill v. State, 110 P.2d 
926, 71 Okl.Cr. 247—Pickens v. 

State, 106 P.2d 127, 70 Okl.Cr. 301 
—Boggess v. State, 105 P.2d 446, 
70 Okl.Cr. 156—Overturf v. State, 
102 P.2d 623, 69 Okl.Cr. 303—Wil¬ 
liams v. State, 98 P.2d 621, 68 Okl. 
Cr. 334. 

Or.—State v. Wood, 195 P.2d 703, 183 
Or. 650. 

Wash.—State v. Greco, 324 P.2d 1086, 
52 Wash.2d 265. 

Interrupted search 

Search of premises, interrupted by 
failure of flashlight, and continued 


[ next morning, was not such separate 
search without warrant as would jus¬ 
tify suppressing evidence. 

Mo.—State v. Hinthom, 285 S.W. 990, 
315 Mo. 203. 

Failure to read search warrant 

Officer’s conduct in gaining admis¬ 
sion by ruse and immediately seiz¬ 
ing accused to prevent destruction of 
intoxicating liquor before reading 
search warrant was held not to ne¬ 
cessitate suppression of evidence. 

Mo.—State v. Nicholson, App., 7 S.W. 
2d 375. 

Failure to file return, 

Failure of sheriff to file return 
on search warrant after search was 
held not to require that evidence 
obtained under warrant should be 
suppressed. 

Mo.—State v. Hinthorn, 285 S.W. 990, 
315 Mo. 203. 

Third persons present at search 

Trial court did not err in overrul¬ 
ing accused’s motion to suppress 
evidence secured by reason of search 
warrant merely because officer in¬ 
vited third persons to be present at 
search and search apparently had 
been made by officer because ac¬ 
cused was witness against officer in 
another prosecution. 

Okl.—Thrash v. State, 86 P.2d 1012, 
65 Okl.Cr. 333. 

Consent of owner 

Where owner permitted officers to 
search premises, including bedroom 
occupied by owner and accused, who 
was a boarder, motion to suppress 
evidence that articles alleged to have 
been stolen were found in bedroom 
was properly denied in prosecution 
for receiving stolen property. 

Okl.—Van Wyck v. State, 37 P.2d 321, 
56 Okl.Cr. 241. 

62.14 Ill.—People v. Perroni, 153 N. 
E.2d 578, 14 I11.2d 581, certiorari de¬ 
nied Perroni v. People of State of 
Illinois, 79 S.Ct. 899, 359 U.S. 980, 
3 L.Ed.2d 929, rehearing denied 
79 S.Ct. 1141, 359 U.S. 1005, 3 L. 
Ed.2d 1034, certiorari denied Per¬ 
roni v. Illinois, 79 S.Ct. 1145, 359 
U.S. 1004, 3 L.Ed.2d 1033—People v. 
Perry, 116 N.E.2d 360, 1 I11.2d 482 
—People v. De Marios, 81 N.E.2d 
464, 401 HI. 146. 

62.15 Ind.—McGee v. State, 104 N. 
E.2d 726, 230 Ind. 423. 
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62.16 Ala.—-Ex parte City of Mobile, 
38 So.2d 330, 251 Ala. 539. 

Seizure by officers of another state 

Where evidence sought to be sup¬ 
pressed consisted of guns allegedly 
illegally seized by Wisconsin officers 
when defendants were there arrested 
for reckless driving of automobile 
and seizure was not made or author¬ 
ized by any officer of Illinois or by 
any federal agency, denial of the 
motion to suppress was not error. 
Ill.—People v. Touhy, 197 N.E. 849, 
361 Ill. 332. 

62.17 U.S.—U. S. ex rel. Holly v. 
Commonwealth of Pennsylvania, 
D.C.Pa, 81 F.Supp. 861, affirmed 
174 F.2d 480, applying law of 
Pennsylvania. 

N.J.—Eleuteri v. Richman, 128 A.2d 
743, 43 N.J.Super. 303, affirmed 135 
A.2d 191, 47 N.J.Super. 1, affirmed 
141 A.2d 46, 26 N.J. 506, certiorari 
denied Eleuteri v. Furman, 79 S. 
Ct. 52, 358 U.S. 843, 3 L.Ed.2d 77- 
In re 301-317 Clinton Ave., Newark, 
N. J., 113 A.2d 208, 35 N.J.Super. 
136. 

Ohio.—State v. Miller, 88 N.E.2d 614, 
85 Ohio App. 376. 

S.D.—State v. Lane, 82 N.W.2d 286, 
76 S.D. 544. 

Vt.—Petition of Raymo, 154 A.2d 487, 
121 Vt. 246. 

In Pennsylvania 

(1) In view of the rule of admissi¬ 
bility, discussed supra § 657(3), 

courts have refused to suppress evi¬ 
dence obtained by an unlawful search 
and seizure. 

Pa.—Commonwealth v. Davis, 60 A.2d 
552, 163 Pa Super. 224—Common¬ 
wealth v. Dugan, 18 A.2d 84, 143 
Pa.Super. 383. 

Commonwealth v. Battipaglia, 
Quar.Sess., 19 Cambria 80. 

(2) There is, however, authority 
holding that evidence procured by 
an illegal search should be sup¬ 
pressed. 

Pa.—Commonwealth v. Di Franco, 14 
PaDist. & Co. 28, 33 Dauph.Co. 
117. 

62.18 U.S.—Brown v. Robbins, D.C. 
Me., 122 F.Supp. 229. 

62.19 Tenn.—Collins v. State, 199 S. 
W.2d 96, 184 Tenn. 356. 
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§ 657(27) CRIMINAL LAW 


Under the federal practice, particularly as codified 
in the Federal Rules of Criminal Procedure, Rule 
41 (e), 18 U.S.C.A., a person aggrieved by an un¬ 
lawful search and seizure may move to suppress 
for use as evidence anything so obtained on the 
grounds enumerated in the Rule; 62 * 30 and, accord¬ 
ingly, on such a motion it is the duty of the court 
to suppress evidence which is incompetent as a re¬ 


sult of an illegal search and seizure. 62 * 31 The Rule 
is limited to evidence obtained by means of unlaw¬ 
ful search and seizure, 62 * 32 and its operativeness 
thus depends on a violation of constitutional rights 
under the Fourth Amendment. 62 * 33 The remedy of 
suppression is generally confined to such evi¬ 
dence, 62 * 34 and federal courts are not disposed to 
sanction the use of petitions for the suppression of 


62*30 U.S.—U. S. v. Chieppa, 241 F. 
2d 635, certiorari denied, Ivicola 
v. U. S. f 77 S.Ct. 1057, 353 U.S. 973, 
1 L.Ed.2d 1136—Sandez v. U. S., C. 
A.Cal., 239 F.2d 239, rehearing de¬ 
nied 245 F.2d 712—Gilbert v. U. S., 

C, C.A.Okl., 163 F.2d 325. 

Brown v. Robbins, D.C.Me., 122 
F.Supp. 239—-U. S. v. Rosenthal, 

D. C.N.T., 116 F.Supp. 873. 

IT. S. v. Quinn, D.C.N.Y., 17 F.R. 
D. 342—U. S. v. Daniels, D.C.N.J., 
10 F.R.D. 225. 

Purpose of motion is to give court 
notice of claim so that court will not 
be compelled to stop trial to give 
consideration thereto. 

U.S.—IT. S. v. Johnson, D.C.Fa., 76 
F.Supp. 638. 

62*31 U.S.—Abel v. IT. S., N.Y., 80 
S.Ct, 683, 362 U.S. 217, 4 L.Ed.2d 
668, rehearing denied 80 S.Ct. 1056, 
362 U.S. 984, 4 L.Ed.2d 1019—Hen¬ 
ry v. U. S., Ill., 80 S.Ct. 168, 361 
U.S. 98, 4 L.Ed.2d 134—U. S. v. 
Jeffers, App.D.C., 72 S.Ct. 93, 342 
U.S. 48, 96 L.Ed. 69—Lustig v. U. 

S., NT.J., 69 S.Ct. 1372, 338 U.S. 74, 
93 L.Ed. 1819—McDonald v. U. S., 
App.D.C., 69 S.Ct. 191, 335 U.S. 451, 
93 L.Ed. 153—Trupiano v. U. S., N. 
J., 68 S.Ct. 1229, 334 U.S. 699, 92 
L.Ed. 1663—Go-Bart Importing Co. 
v. U. S., 51 S.Ct. 163, 282 U.S. 344, 
75 L.Ed. 374. 

Baysden v. U. S., C.A.K\C., 271 
F.2d 325—Price v. U. S., CA.Okl., 
262 F.2d 684—U. S. v. Klapholz, C. 
A.N.Y., 230 F.2d 494, certiorari de¬ 
nied 76 S.Ct. 781, 351 U.S. 924, 100 
L.Ed. 1454—Hobson v. U. S., C.A. 
Mo., 226 F.2d 890—Walker v. U. S., 
C.A.AIa., 225 F.2d 447—U. S. v. Ar¬ 
rington, CA.IU., 215 F.2d 630— 
Catalanotto v. U. S., C.A.Mich., 208 
F.2d 264—Baxter v. U. S. f C.A.Tenn., 
188 F.2d 119—Worthington v. U. 

S., C.C.A.Mich., 166 F.2d 557—U. S. 
v. Butler, C.C~A.Okl., 156 F.2d 897 
—U. S. v. Costner, C.C.A.Tenn., 153 
F.2d 23—Somer v. U. S., C.C.A.N.Y., 
138 F.2d 790—U. S. v. Setaro, D.C. 
Conn., 37 F.2d 134. 

U. S. v. Kupper, D.C.Pa., 179 F. 
Supp. 264—U. S. v. Bush, D.C.Tenn., 
172 F.Supp. t 818—Application of 
Bodkin, D.C.iN*.Y., 165 F.Supp. 25, 
vacated on other grounds and ap¬ 
peal dismissed, C.A., Bodkin v. U. 

S., 266 F.2d 55—U. S. v. Kidd, D.C. 
La., 153 F.Supp. 605—U. S. v. 
Wheeler, D.C.Pa., 149 F.Supp. 445 
—IT. S. v. Lassoff, D.C.Ky., 147 F. 


Supp. 944—U. S. v. Pack, D.C.Del., 
140 F.Supp. 121—U. S. v. Gross, D. 

C. N*.Y., 137 F.Supp. 244—U. S. v. Le¬ 
vine, D.C.Mass., 127 F.Supp. 651— 
U. S. v. Hei, D.C.Idaho, 126 F.Supp. 
755—U. S. v. One 1948 Cadillac 
Convertible Coupe, etc., D.C.N.J., 
115 F.Supp. 723—U. S. v. Guerrina, 

D. C.Pa., 112 F.Supp. 126—U. S. v. 
Webb, D.C.Tenn., 107 F.Supp. 968— 
U. S. v. Lemer, D.C.Cal., 100 F. 
Supp. 765—U. S. v. Amoia, D.C.N.Y., 
91 F.Supp. 225—U. S. v. Amoia, D. 

C. NT.Y., 91 F.Supp. 223, motion de¬ 
nied 91 F.Supp. 225—U. S. v. Ir¬ 
win, D.C.Ark., 86 F.Supp. 362—U. S. 
v. Maryland Baking Co., D.C.Ga., 
81 F.Supp. 560—U. S. V. Lantrlp, 

D. C.Ark., 74 F.Supp. 946—U. S. v. 
Chodak, D.C.Md., 68 F.Supp. 455— 
U. S. v. Derman, D.C.N.Y., 66 F. 
Supp. 511—U. S. v. Pollack, D.C. 
N.J., 64 F.Supp. 554—U. S. v. Anto- 
nelli Fireworks Co., D.C.N.Y., 53 
F.Supp. 870—U. S. v. Coffman, D.C. 
Cal., 50 F.Supp. 823—U. S. v. Bell, 
D.C.Cal., 48 F.Supp. 986—U. S. v. 
Jenkins, D.C.Tenn., 42 F.Supp. 260 
—U. S. v. Suttenberg, D.C.N.Y., 35 
F.Supp. 861—Application of Rose, 
D.C.N.Y., 32 F.Supp. 103. 

U. S. v. Brougher, D.C.Pa., 19 F. 

R. D. 79—IT. S. v. Cole, D.C.Conn., 
6 F.R.D. 581—U. S. v. Janitz, D.C. 
N.J., 6 F.R.D. 1, appeal dismissed 
161 F.2d 19. 

D.C.—’Williams v. U. S., 263 F.2d 487, 
105 U.S.App.D.C. 41—Rigby v. U. S., 
247 F.2d 584, 101 U.S.App.D.C. 178 
—Williams v. U. S., 237 F.2d 789, 
99 U.S.App.D.C. 161—Higgins v. U. 

S. , 209 F.2d 819, 93 U.S.App.D.C. 
340—U. S. v. Blok, 188 F.2d 1019, 
88 U.SApp.D.C. 326—U. S. v. Mat¬ 
tingly, 285 F. 922, 52 App.D.C. 188. 

U. S. v. Kenney, D.C., 164 F. 
Supp. 891—U. S. v. Scott, D.C., 149 
F.Supp. 837—U. S. v. Price, D.C., 
149 F.Supp. 707—IT. S. v. Freeman, 
D.C., 144 F.Supp, 669—U. S. v. Cas¬ 
tle, D.C., 138 F.Supp. 436—U. S. v. 
Bowman, D.C., 137 F.Supp. 385— 
U. S. v. Johnson, D.C., 113 F.Supp. 
359—U. S. v. Frankfeld, D.C., 38 F. 
Supp. 1018. 

U. S. v. Henderson, D.C., 17* F.R. 
D. 1. 

Lemer v. U. S., Mun.App„ 151 A. 
2d 184—Travers v. U. S., Mun.App., 
144 A.2d 889—Abbott v. U. S., Mun. 
App., 138 A.2d 485—Green v. Dis¬ 
trict of Columbia, Mun.App., 91 A. 
2d 712. 


Evidence seized as a result of un¬ 
lawful arrest must be suppressed. 
D.C.—'U. S. v. Mitchell, D.C., 179 F. 
Supp. 636. 

Evidence seized under Invalid war¬ 
rants should be suppressed. 

U.S.—IT. S. v. Bonanno, D.C.N.Y., 178 
F.Supp. 62. 

U. S. v. Brougher, D.C.Pa., 19 F. 
R.D. 79. 

62.32 U.S.—Rodgers v. U. S., D.C. 
Cal., 158 F.Supp. 670. 

U. S. v. Quinn, D.C.NT.Y., 17 F.R. 
D. 342—U. S. v. Tuzzo, D.C.H.J., 9 
F.R.D. 466. 

Unlawful detention of accused 

Rule extends to all evidence ob¬ 
tained by federal agents through acts 
as to persons while detained in vio¬ 
lation of the federal rule governing 
the procedure for bringing arrested 
persons before the commissioner for 
arraignment, and action of court in 
determining motions for suppression 
of evidence because of unlawful de¬ 
tention of accused, was not an abuse 
of discretion, where the government 
did not request the court to decline 
jurisdiction, and the court might rea¬ 
sonably have concluded that the 
search and seizure and illegal deten¬ 
tion issues were so closely related 
as to make it desirable to consider 
them in one proceeding. 

U.S.—U. S. v. Klapholz, C.AJN'.Y., 230 
F.2d 494, certiorari denied 76 S.Ct. 
78l» 351 U.S. 924, 100 L.Ed. 1457. 

62.33 U.S.—U. S. v. Klapholz, C.A. 
N.Y., 230 F.2d 494, certiorari denied 
76 S.Ct. 781, 351 U.S. 924, 100 L. 
Ed. 1457. 

Rodgers v. U. S. f D.C.Cal., 158 F. 
Supp. 670. 

62.34 U.S.—Biggs v. U. S., C.A.Mich., 
246 F.2d 40, certiorari denied 78 S. 
Ct. 364, 355 U.S. 922, 2 L.Ed.2d 353. 

U. S. v. Proctor & Gamble Co., 
D.C.N.J., 180 F.Supp. 195. 

Evidence not required to he sup¬ 
pressed 

(1) In prosecution for income tax 
evasion, accused was not entitled to 
have evidence of accused’s black- 
market operations in meat, including 
testimony of peddlers that they had 
paid overceiling prices to accused 
and accused’s extrajudicial admission 
that he had received income from 
“tips” paid for telling people where 
they could buy meat, suppressed on 
ground that income was derived from 
illegal source. 
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evidence except in obedience to the clear mandate 
of controlling Supreme Court decisions; 62 - 35 but 
the remedy has been extended by the federal courts 
to other wrongfully obtained evidence, 62 - 86 such as 
statements or confessions obtained as a result of 
an unlawful search and seizure, 62 - 87 evidence ob¬ 
tained by unlawful wire tapping 62 - 88 or unlawful 
interception of radio communications, 62 - 89 evidence 
presumptively coerced, 62 * 40 and evidence obtained 
by stealth. 62 * 41 


Every temporary restriction of absolute freedom 
of movement is not an illegal police action demand¬ 
ing suppression of all resultant evidence. 62 - 42 Evi¬ 
dence will not be ordered suppressed where accused 
was afforded every right to which he was enti¬ 
tled, 62 - 43 where his rights were not invaded, 62 - 44 
where there was no violation of the Federal Con¬ 
stitution, 62 - 45 where the proceeding was a civil, and 
not a criminal, one, 62 - 46 or where the evidence was 


U.S.—U. S. v. Chapman, C.C.A.U1., 
168 F.2d 997, certiorari denied 69 
S.Ct. 82, 335 U.S. 853, 93 L.Ed. 
401. 

(2) Under state law, provisions for 
secrecy of grand Jury were not for 
benefit of taxpayer, who was subse¬ 
quently charged with failure to pay 
federal income taxes on money which 
witnesses before grand jury had tes¬ 
tified had been paid to taxpayer, and 
so taxpayer had no statutory right 
to suppression of evidence resulting 
from prosecuting attorney’s disclo¬ 
sure of transcript of testimony of 
witnesses who had appeared before 
grand jury. 

U.S.—Reichert v. C. I. R., C.A.7, 
214 F.2d 19, certiorari denied 75 
S.Ct. 294, 348 U.S. 909, 99 L.Ed. 
713. 

62.35 U.S.—Chieftain Pontiac Corp., 
V. Julian, C.A.Mass., 209 F.2d 657. 

62.36 U.S.—On Lee v. U. S., N.Y., 
72 S.Ct. 967, 343 U.S. 747, 96 L.Ed. 
1270, rehearing denied 73 S.Ct. 5, 
344 U.S. 848, 97 L.Ed. 659. 

U. S. v. Lawn, D.C.N.Y., 115 F. 
Supp. 674. 

U. S. v. Quinn, D.C.N.Y., 17 F.R. 
D. 342—U. S. v. Tuzzo, D.C.N.J., 9 
F.R.X). 466. 

62.37 U.S.—In re Fried, D.C.N.Y., 
161 F.2d 453, 1 A.L.R.2d 996, certio¬ 
rari denied, Fried v. U. S., 67 S. 
Ct. 1751, 331 U.S. 858, 91 L.Ed. 1865, 
certiorari dismissed 68 S.Ct. 105, 
332 U.S. 807, 92 L.Ed. 384. 

U. S. v. Pollack, D.C.N.J., 64 F. 
Supp. 554. 

U. S. v. Quinn, D.C.N.Y., 17 F.R. 
D. 342. 

D.C.—Nueslein v. District of Colum¬ 
bia, 115 F.2d 690, 73 App.D.C. 85. 
Suppression of confession before trial 
generally see infra § 838. 

62.38 U.S.—U. S. v. Procter & Gam¬ 
ble Co., D.C.N.J., 180 F.Supp. 195— 
U. S. v. Weiss, D.C.N.Y., 34 F.Supp. 
99. 

U. S. v. Quinn, D.C.N.Y., 17 F. 
R.D. 342. 

62.39 U.S—U. S. v. Sugden, C.A. 
Ariz., 226 F.2d 281, affirmed 76 S. 
Ct. 709, 351 U.S. 916, 100 L.Ed. 
1449. 

62.40 U.S.—U. S. v. Bonanno, D.C. 
t N.Y., 178 F.Supp. 62. 


| 62.41 U.S.—'U. S. v. Manno, D.C.I11., 
118 F.Supp. 511. 

62.42 U.S.—U. S. v. Bonanno, D.C.N. 
Y. t 180 F.Supp. 71. 

Stopping automobiles; questioning 
occupants 

(1) Mere stoppage of automobile 
and questioning of occupants by a 
police officer is not such an Illegal 
act that it taints all evidence stem¬ 
ming therefrom. 

U.S.—'U. S. v. Bonanno, D.C.N.Y., 180 
F.Supp. 71. 

(2) Where police officers observed 
a number of people gathering at es¬ 
tate of person who had long been un¬ 
der Investigation and police officers 
set up a check point on public road 
and vehicles leaving estate with 
known occupants were allowed to 
pass without being stopped and oc¬ 
cupants of other vehicles were sent 
to police substation without objec¬ 
tion at which they were questioned 
to elicit name, age, address, occupa¬ 
tion, and criminal record, and they 
were asked their purpose for being at 
estate and after questioning were 
permitted to leave and no one was 
questioned more than one half hour, 
evidence stemming from such proce¬ 
dures was not rendered inadmissible 
in subsequent criminal trial. 

U.S.—'U. S. v. Bonanno, D.C.N.Y., 180 

F.Supp. 71. 

62.43 U.S.—De Freese v. U. S., C.A. 
Ga., 270 F.2d 737—Himmelfarb v. 
U. S., C.A.Cal., 175 F.2d 924, certio¬ 
rari denied 70 S.Ct. 103, 338 U.S. 
860, 94 L.Ed. 527, and Ormont v. U. 
S., 70 S.Ct. 103, 338 U.S. 860, 94 L. 
Ed. 527. 

U. S. v. Coplon, D.C.N.Y., 89 F. 
Supp. 664. 

62.44 U.S.—U. S. v. Davis, C.A.I11., 
272 F.2d 149—Finley v. U. S., C.A. 
Ga., 271 F.2d 777—U. S. v. Sheba 
Bracelets, Inc., C.A.N.Y., 248 F.2d 
134, certiorari denied, Sheba Brace¬ 
lets, Inc. v. U. S., 78 S.Ct. 330, 355 
U.S. 904, 2 L.Ed.2d 259—Talley v. 
U..S., C.C.A.Tex., 159 F.2d 703— 
Palmquist v. U. S., C.CA..Fla., 149 
F.2d 352, certiorari denied 66 S.Ct. 
33, 326 U.S. 727, 90 L.Ed. 431. 

U. S. v. Gnome Bakers, Inc., D.C. 
N.Y., 135 F.Supp. 273—U. S. v. An- 
tonelli Fireworks Co., D.C.N.Y., 53 
F.Supp. 870. 


D.C.—U. S. v. Bowman, D.C. f 137 F. 
Supp. 385—U. S. v. Smith, D.C., 68 
F.Supp. 737. 

Williams v. U. S., Mun.App., 147 
A.2d 445, appeal denied 265 F.2d 
358, 105 U.S.App.D.C. 166. 
Instruments of crime 
Even though an entry and seizure 
of instruments of crime used in con¬ 
nection with an illicit distillery was 
Illegal, there was no reason for de¬ 
termining in advance of the trial 
whether evidence with respect to 
any instruments of crime seized by 
officers should be suppressed. 

U.S.—'U. S. v. Prelsen, C.C.A.N.Y., 96 
F.2d 138. 

62.45 U.S.—On Lee v. U. S., N.Y., 72 
S.Ct. 967, 343 U.S. 747, 96 L.Ed. 
1270, rehearing denied 73 S.Ct. 5, 
344 U.S. 848, 97 L.Ed. 659. 

U. S. v. Burgos, C.A.N.Y., 269 
F.2d 763—Bradford v. U. S., C.A. 
Tenn., 194 F.2d 168—Bratcher v. 
U. S., C.C.A.Va., 149 F.2d 742, cer¬ 
tiorari denied 65 S.Ct. 1680, 325 
U.S. 885, 89 L.Ed. 2000—Jones v. 
U. S., C.C.A.Okl., 131 F.2d 539. 

U. S. v. Coplon, D.C.IT.Y., 88 F. 
Supp. 921. 

Electronic eavesdropping 
Accused could not in advance of 
trial have returned to him evidence 
obtained by means of having under¬ 
cover agent, on whose person micro¬ 
phone was hidden, engage in incrim¬ 
inating conversation with accused, 
and of having government agent 
hear such conversation over receiver 
tuned to such microphone In view 
of fact that such practice did not 
violate the Federal Constitution. 
U.S.—On Lee v. U. S., N.Y., 72 S.Ct. 
967, 343 U.S. 747, 96 L.Ed. 1270, 
rehearing denied 73 S.Ct 5, 344 U.S. 
848, 97 L.Ed. 659. 

62.46 U.S.—Amato v. Porter, C.C.A. 
Colo., 157 F.2d 719, certiorari de¬ 
nied 67 S.Ct. 635, 329 U.S. 812, 91 L. 
Ed. 693. 

Action for treble damages for vio¬ 
lation of maximum price regulation 
was remedial and not penal so that 
motion to suppress evidence adduced 
by administrator from examination 
of records which accused was re¬ 
quired to keep under the regulations 
was properly denied. 

U.S.—Amato v. Porter, supra. 
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voluntarily furnished 62 - 47 or lawfully obtained, 62 - 48 | as where accused had consented to the search, 62 - 48 


Determination of competency In re¬ 
plevin action 

In an action to replevy a Quantity 
of whisky seized from plaintiff's 
possession, which those accused peti¬ 
tioned to retain for use as evidence 
against plaintiff, the question of 
whether the manner of seizure was 
such that the liquor could not he 
used as evidence Is not to be deter¬ 
mined, but will be left for deter¬ 
mination by the trial court, when 
the liquor Is offered In evidence. 
D.C.—Hughes v. Falvey, 269 F. 865, 
50 App.D.C. 213. 

62.47 U.S.—U. S. v. Burgos, C.A. 
N.Y., 269 F.2d 763—Biggs v. IT. S., 
C.A.Mich., 246 F.2d 40, certiorari 
denied 78 S.Ct. 364, 355 U.S. 922, 2 
L.Bd.2d 353—U. S. v. Burdick, C.A. 
N.J., 214 F.2d 768, vacated on oth¬ 
er grounds 75 S.Ct. 312, 348 U.S. 
905, 99 L.Ed. 710—Sasser v. U. S., 
C.A.Ga., 208 F.2d 535—Purifoy v. 
U. S., C.A.Ga., 170 F.2d 144. 

U. S. v. Weishaupt, D.C.N.Y., 172 
F.Supp. 216—U. S. v. Dupont, D.C. 
Mass., 169 F.Supp. 572—U. S. v. 
Lyon Drug Co., D.C.WIs., 122 F. 
Supp. 597—U. S. v. Wolrich, D.C.N. 
Y., 119 F.Supp. 538—U. S. v. Arn¬ 
old's Pharmacy, Inc., D.C.N.J., 116 
F.Supp. 310—In re White, D.C. 
Miss., 98 F.Supp. 895, affirmed 194 
F.2d 215, certiorari denied 72 S.Ct. 
760, 343 U.S. 930, 96 L.Ed. 1840— 
U. S. v. Weisman, D.C.Mass., 78 F. 
Supp. 979—Bowles v. Sachnoff, D.C. 
Pa., 65 F.Supp. 538—U. S. v. Anto- 
nelli Fireworks Co., D.C.N.Y., 53 
F.Supp. 870. 

Letter voluntarily typed and signed 
Where prisoner, at officer’s instiga¬ 
tion, voluntarily typed and signed 
letter to prosecutor, fact that officer 
secretly desired letter as specimen 
of typing and signature does not 
require its suppression. 

U.S.—Lefkowitz v. U. S. Attorney for 
Southern Dist. of New York, C.C.A. 
N.Y., 52 F.2d 52, affirmed 52 S.Ct. 
420, 285 U.S. 452, 76 L.Ed. 877, 82 
A.L.R. 775. 

62.48 U.S.—Abel v. U. S., N.Y., 80 
S.Ct. 683, 362 U.S. 217, 4 L.Ed.2d 
668, rehearing denied 80 S.Ct. 1056, 
362 U.S. 984, 4 L.Ed.2d 1019—Dra¬ 
per v. U. S., Colo., 79 S.Ct 329, 358 
U.S. 307, 3 L.Ed.2d 327—U. S. v. 
Rabinowitz, N.Y., 70 S.Ct 430, 339 
U.S. 56, 94 L.Ed. 653. 

Williams v. U. S., C.A,Ohio, 272 
F.2d 822—Finley v. U. S., C.A.Ga., 
271 F.2d 777—U. S. v. Burgos, C.A. 
N.Y., 269 F.2d 763—Sutton v. U. 
S., OA.Va., 267 F.2d 271—Petteway 
v. U. S., C.A.N.C., 261 F.2d 53— 
Bryant v. U. S., CA^Tex., 252 F.2d 
746—Connelly v. U. S., CAMo., 
249 F.2d 576, certiorari denied Cau¬ 
dle v. U. S., 78 S.Ct 700, 356 U.S. 
921, 2 L.Ed. 716, rehearing denied 


78 S.Ct. 991, two cases, 356 U.S. 
964, 2 L.Ed.2d 1072—Draper v. U. 
S., C.A.Colo., 248 F.2d 295, affirmed 

79 S.Ct 329, 358 U.S. 307, 3 L.Ed.2d 
327—U. S. v. Walker, C.A.I11., 246 
F.2d 519—Evans v. U. S., C.A.Tenn., 
242 F.2d 534, certiorari denied 77 
S.Ct 1059, 353 U.S. 976, 1 L.Ed.2d 
1137—U. S. v. Ponder, C.A.N.C., 238 
F.2d 825—Flores v. U. S., C.A.Tex., 
234 F.2d 604—Carter v. U. S., C.A. 
Ga., 231 F.2d 232, certiorari denied 
76 S.Ct. 1052, 851 U.S. 984, 100 L. 
Ed. 1498—U. S. v. Klapholz, C.A. 
N.Y., 230 F.2d 494, certiorari denied 
76 S.Ct 781, 351 U.S. 924, 100 L.Ed. 
1454—Evans v. U. S., C.A.Tenn., 
226 F.2d 619—Mclntire v. U. S., C. 
A.Okl., 217 F.2d 663, certiorari de¬ 
nied 75 S.Ct 442, 348 U.S. 953, 99 
L.Ed. 745—Powell v. U. S., C.A. 
Ohio, 208 F.2d 618, certiorari de¬ 
nied 74 S.Ct 710, 347 U.S. 961, 98 
L.Ed. 1104, rehearing denied 74 S. 
Ct 789, 347 U.S. 979, 98 L.Ed. 1118, 
certiorari denied 75 S.Ct 357, 348 
U.S. 939, 99 L.Ed. 763—Batten v. 
U. S., C.A.FIa., 186 F.2d 75—Nich¬ 
ols v. U. S., C.A.Ark., 176 F.2d 431 
—Briggs v. U. S., C.A.Okl., 176 F.2d 
317, certiorari denied 70 S.Ct. 103, 
338 U.S. 861, 94 LJEQd. 528, certio¬ 
rari denied Payne v. U. S., 70 S.Ct. 
102, 338 U.S. 861, 94 L.Ed. 528, re¬ 
hearing denied 70 S.Ct. 158, 338 U.S. 
882, 94 L.Ed. 541—U. S. v. O’Brien, 
C.A.I11., 174 F.2d 341—Medina v. 
U. S., C.C.A.Tex., 158 F.2d 955— 
Somer v. U. S., C.C.A.N.Y., 138 F. 
2d 790—Bozel v. Hudspeth, C.C.A. 
Kan., 126 F.2d 585—Jordan v. U. 
S., C.C.A.Ga., 120 F.2d 65, certio¬ 
rari denied 62 S.Ct. 102, 314 U.S. 
608, 86 L.Ed. 489—U. S. v. Thom¬ 
son, C.C.A.I11., 113 F.2d 643, 129 
A.L.R. 1291. 

U. S. v. Procter & Gamble Co., D. 
C.N.J., 180 F.Supp. 195—Applica¬ 
tion of Bodkin, D.C.N.Y., 165 F. 
Supp. 25, vacated on other grounds 
and appeal dismissed, C.A., Bod¬ 
kin v. U. S., 266 F.2d 55—U. S. v. 
Mazzio, D.C.N.J. f 162 F.Supp. 935 
—U. S. v. Papworth, D.C.Tex., 156 
F.Supp. 842, affirmed, C.A., Pap¬ 
worth v. U. S., 256 F.2d 125, certio¬ 
rari denied 79 S.Ct 85, 358 U.S. 
854, 3 LJ3d.2d 88, rehearing denied 
79 S.Ct. 239, 358 U.S. 914, 3 L.Ed.2d 
235—U. S. v. Howard, D.C.Md., 138 
F.Supp. 376—U. S. v. Weldon, D.C. 
Cal., 112 F.Supp. 192—U. S. v. Yee 
Ngee How, D.C.Cal., 105 F.Supp. 
517—U. S. v. Wilds, D.C.Tenn., 87 
F.Supp. 459—U. S. v. Weisman, D. 
C.Mass., 78 F.Supp. 979—U. S. v. 
Best, D.C.Mass., 76 F.Supp. 857— 
U. S. v. Lagow, D.C.N.Y., 66 F. 
Supp. 738, affirmed 159 F.2d 245, 
certiorari denied 67 S.Ct 1750, 331 
U.S. 858, 91 L.Ed. 1865, rehearing 
denied 68 S.Ct 32, 332 U.S. 785, 92 
L.Ed. 368—U. S. v. Shelton, D.C. 
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Ky., 59 F.Supp. 273—U. S. v. An- 
tonelli Fireworks Co., D.C.N.Y., 53 
F.Supp. 870—U. S. v. Biddle, D.C. 
Pa., 39 F.Supp. 203. 

U. S. v. Jackson, D.C.N.Y., 22 F. 

R. D. 38—Application of Russo, D.C. 
N.Y., 19 F.R.D. 278, affirmed, C.A., 
Russo v. U. S., 241 F.2d 285, certio¬ 
rari denied 78 S.Ct. 18, 355 U.S. 
816, 2 L.Ed.2d 33. 

D.C.—Bennett v. U. S., 249 F.2d 505, 
101 U.S.App.D.C. 413—Scott v. U. 

S. , 248 F.2d 754, 101 U.S-App.D.C. 
341, certiorari denied 78 S.Ct 550, 
355 U.S. 962, 2 L.Ed.2d 537—U. S. 
v. Carroll, 234 F.2d 679, 98 U.S. 
App.D.C. 244, reversed on other 
grounds Carroll v. U. S., 77 S.Ct 
1332, 354 U.S. 394, 1 L.Ed.2d 1442 
—James v. U. S., 204 F.2d 733, 92 
U.S.App.D.C. 215—Lee v. U. S., 204 
F.2d 406, 92 U.S.App.D.C. 272—De 
Bruhl v. U. S., C.A.D.C., 199 F.2d 
175, 91 U.SApp.D.C. 125, certiorari 
denied 72 S.Ct. Ill, 344 U.S. 868, 97 
L.Ed. 673—James v. U. S., 191 F.2d 
472, 89 U.S.App.D.C. 201, certiorari 
denied 72 S.Ct 563, 342 U.S. 948, 96 
L.Ed. 705—Shettel v, U. S., 113 F. 
2d 34, 72 App.D.C. 250. 

U. S. v. Contee, D.C., 170 F.Supp. 
26—U. S. v. Long, D.C., 169 F.Supp. 
730—U. S. v. McDaniel, D.C., 154 
F.Supp. 1—U. S. v. Scott, D.C., 149 
F.Supp. 837—U. S. v. Hill, D.C., 114 
F.Supp. 441. 

Brooks v. U. S., Mun.App., 159 A. 
2d 876—Tyree v. U. S., Mun.App., 
155 A.2d 914—Stagecrafters Club v. 
District of Columbia, Mun.App., 89 
A.2d 876. 

Admission of aocnsed as probable 
cause 

Admission of accused, when sitting 
in parked automobile, that he was 
carrying moonshine whisky, was suf¬ 
ficient to give officers probable cause 
for search and seizure of moonshine 
whisky found in automobile without 
a warrant and hence motion to sup¬ 
press evidence that whisky was 
found in automobile on ground that 
seizure was illegal, in prosecution of 
accused for transportation and con¬ 
cealment of nontax-paid liquor, was 
properly denied. 

U.S.—Poulas v. U. S. f C.C.A.Wash., 
95 F.2d 412. 

Conduct of coast guard officer 
boarding yacht and averments in af¬ 
fidavits opposing motion to suppress 
evidence of smuggling were held not 
to justify granting thereof on theory 
that search was made solely to ob¬ 
tain evidence of prohibition law vio¬ 
lation. 

U.S.— 1 The Felicia, D.C.N.Y., 4 F.Supp. 
694. 

62.49 U.S.—Anderson v. U. S., C.A. 
Tex., 255 F.2d 96, certiorari denied 
79 S.Ct. 69, 358 U.S. 845, 3 L.Ed.2d 
79—Shores v. U. S., C.A.Ark. # 174 
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or the evidence was acquired pursuant to the order 
of another judge. 62 - 50 Furthermore, it is not open 
to accused on motion to suppress to make a collater¬ 
al attack on a search warrant on the ground that 
some of the averments in the affidavit on which it 
was issued were untrue. 62 - 51 

Violation of a statute governing the mode in which 
a search warrant shall be served does not require 
suppression of the evidence so obtained even though 
the officer may thereby subject himself to a crim¬ 
inal penalty. 62 - 52 If records lawfully obtained con¬ 
tained the information or leads from which the in¬ 
formation forming the basis of evidence was subse¬ 
quently obtained, there is no basis for suppression 
merely because the same information might also 
have been found in suppressed records. 62 - 63 Evi¬ 
dence will not necessarily be suppressed on the 
ground that the government, in violation of postal 
regulations, received information from a clerk in 
a post office who was assigned to scrutinize all mail 
addressed to accused; 62 - 64 and it has been held that 
the proceedings should not be used to determine the 
admissibility of evidence secured by treasury agents 
on voluntary disclosures by taxpayers relying on the 
treasury's announced voluntary disclosure policy of 
not prosecuting those who have made such dis¬ 
closures. 62 - 55 

Where statutes specifically provide that the evi¬ 
dence shall not be used in any criminal proceeding 
against accused, it has been held, on the one hand, 


that the evidence will be suppressed 62 * 56 and, on the 
other hand, that it will not be suppressed, since the 
rights of accused are otherwise sufficiently pro¬ 
tected. 62 - 67 A statute providing that specific evi¬ 
dence obtained during a required inspection shall 
not be used in a criminal prosecution of the person 
from whom obtained does not preclude the use of 
evidence obtained from third persons even though 
the names and addresses of such persons were ob¬ 
tained through the inspection. 62 - 58 

A motion, in criminal proceedings, to suppress 
evidence seized on the premises of accused cannot 
be used to defeat without a trial libel proceedings 
to seize the property for nonpayment or evasion of 
internal revenue taxes. 62 - 60 

§ 657(28). - Proceedings 

An application before trial for the suppression of evi¬ 
dence has been presented to the courts by various meth¬ 
ods of procedure. 

Where the practice of applying before trial for 
the suppression of evidence illegally seized pre¬ 
vails, it has been stated that the question has been 
presented to the courts by various methods of pro¬ 
cedure, 63 and that the application may be made by a 
plenary bill in equity, 64 or, under certain circum¬ 
stances, a summary motion may be made in the 
court which has control of the preparatory and pre¬ 
liminary acts and steps leading to the criminal pros¬ 
ecution of accused, 65 which motion must be timely 


F.2d 838, 11 A.L.R.2d 635—Calhoun 
v. U. S., C.A.Tex., 172 F.2d 457, cer¬ 
tiorari denied 69 S.Ct. 1513, 337 
U.S. 938, 93 L.Ed. 1743—Reszutek 
v. U. S. f C.C.AJST.Y., 147 F.2d 142 
—U. S. v. Adelman, C.C.A.N.Y., 107 
F.2d 497. 

U. S. v. Haas, D.C.Pa., 109 F. 
Supp. 443—U. S. v. Ruhl, D.C.Wyo., 
55 F.Supp. 641, affirmed 148 F.2d 
173. 

D.C.—U. S. v. Busby, D.C., 126 F. 
Supp. 845. 

62.50 U.S.—'U. S. v. Olson, D.C.N.Y., 
134 F.Supp. 481—U. S. v. Skurla, D. 

C. Pa., 126 F.Supp. 713. 

62.51 D.C.—U. S. v. Glanaris, D.C., 
25 F.R.D. 194. 

62.52 D.C.—U, S. v. Freeman, D.C., 
144 F.Supp. 669. 

62.53 U.S.—U. S. v. Giglio, C.A.N.Y., 
263 F.2d 410, certiorari denied Gig- 
lio v. U. S., 80 S.Ct. 64, 361 U.S. 820, 
4 L.Ed.2d 65. 

62.54 U.S.—U. S. v. Kupper, D.C.Pa., 
179 F.Supp. 264—U. S. v. Schwartz, 

D. C.Pa., 176 F.Supp. 613. 

62.55 U.S.—Benes v. Canary, C.A. 
Ohio, 224 F.2d 470, certiorari de¬ 
nied 76 S.Ct. 197, 350 U.S. 913, 100 


L.Ed. 801—Chieftain Pontiac Corp. 
v. Julian, C.A.Mass., 209 F.2d 657 
—Centracchio v. Garrity, C.A. 
Mass., 198 F.2d 382, certiorari de¬ 
nied 73 S.Ct. 108, 344 U.S. 866, 97 
L.Ed. 1343. 

62.56 U.S.—'U. S. v. Weinreb, D.C.N. 
Y., 99 F.Supp. 763. 

62.57 Evidence elicited at congres¬ 
sional committee hearing 

Where testimony of accused before 
a congressional committee engaged 
in investigating criminal activities 
had nothing to do with indictment 
returned against him, and under an 
express statute, evidence elicited at 
congressional committee hearing 
could not be used against him, his 
rights were protected, and his mo¬ 
tion to suppress evidence would be 
overruled. 

U.S.—U. S. v. Rainey, D.C.Mo., 94 F. 
Supp. 366. 

62.58 U.S.—IT. S. v. Weinreb, D.C.N. 
Y., 99 F.Supp. 763. 

62.59 U.S.—U. S. v. Merenda, D.C.N. 
Y., 39 F.Supp. 65. 

63. U.S.—U. S. v. Goodhues, D.C. 
Md., 53 F.2d 696. 

Whether appeal lies from order al¬ 
lowing or denying motion for sup¬ 
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pression of evidence illegally seiz¬ 
ed see infra § 1644. 

64. U.S.—Goodman v. Lane, C.CA. 
Mo., 48 F.2d 32. 

65. U.S.—Turner v. Camp, C.CA.Ga. t 
123 F.2d 840—U. S. v. Kelly, D.C. 
N.Y., 51 F.2d 263, reversed on oth¬ 
er grounds, C.C.A., 55 F.2d 67, 83 A. 
L.R. 122—Goodman v. Lane, C.CA. 
Mo., 48 F.2d 32. 

Bucari v. Fill, D.C.Pa., 31 F. 
Supp. 433. 

Motions generally see Motions and 
Orders 5 1 et seq. 

“Functions of suoh a preliminary 
motion are (a) to test the legality 
of the search and seizure in advance 
of the trial upon the issues, thereby 
enabling the trial judge to deter¬ 
mine what ruling should be made if 
the illegality of the search be offered 
as an objection to the evidence at 
the trial; and (b) to establish a foun¬ 
dation for a timely objection at the 
trial if the motion to suppress be 
overruled." 

Fla.—Robertson v. State, 114 So. 534, 
536, 94 Fla. 770. 

Collateral or Independent issue 

A motion to quash a search war¬ 
rant and the return of the sheriff 
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filed. 66 Some statutes which were subsequently re¬ 
pealed were held to create a special proceeding in¬ 
dependent of any criminal cause in the nature of a 
civil remedy. 66 * 5 

The Federal Rules of Criminal Procedure, Rule 
41 (e), 18 U.S.C.A. prescribes the method of rais¬ 
ing the issue of suppression of evidence in the fed¬ 
eral courts, 66 * 10 and provides a speedy, practical, 
efficient, and complete remedy at law 66 * 15 incidental 
to the criminal action. 66 * 20 Generally an accused 
may secure the suppression of illegally obtained evi¬ 
dence in the federal courts only if the proper mo¬ 
tion is made under the Federal Rule, 66 * 25 and while 
the propriety of exercising the jurisdiction of the 
court to suppress depends on considerations of an 
equitable nature, 66 * 30 and the relief afforded by such 
a motion is said to be equitable in character in that 
it consists in enjoining the officers from making use 
of the evidence, 67 the court should dismiss, without 
prejudice to a motion under Rule 41 (e), an equity 
suit to suppress evidence filed, by an accused or 
prospective accused, before indictment 67 * 5 or after 
indictment 67 - 10 or, in the alternative, treat the equity 
proceeding as a motion under the Rule. 67 * 15 
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A motion to suppress the evidence and the hear¬ 
ing on the merits of a case are separate and distinct 
proceedings; 67 * 20 and on such a motion, the court 
is not concerned with the innocence or guilt of ac¬ 
cused but only with the question whether the evi¬ 
dence has been illegally seized and therefore should 
be suppressed. 68 If the evidence is suppressed on 
the motion, it may not be admitted at the trial. 69 

§ 657(29).-Who May; Institute- 

Proceedings 

a. In general 

b. Federal practice 

a. In General 

The remedy of suppression or exclusion of evidence- 
wrongfully obtained is available only to one whose con¬ 
stitutional rights have been Invaded, and the right may¬ 
be controlled by statute. 

The remedy of suppression or exclusion of evi¬ 
dence is available only to one whose constitutional 
rights have in fact been invaded 69 * 1 by illegal search 
and seizure. 69 * 2 Under statutes so providing the 
proceeding to suppress may be instituted only by the 


thereon because Issued on an Insuffi¬ 
cient affidavit, and to suppress evi¬ 
dence obtained by its execution, has 
been held not a collateral but an 
original and independent issue which 
the court is bound to recognize. 

Mo.—State v. Lock, 259 S.W. 116, 
302 Mo. 400. 

Motion to quash Indictment as mo¬ 
tion to suppress 

Overruling motion directed to sei¬ 
zure of evidence under improper 
search warrant was error, in view of 
court’s promise to protect rights of 
accused without counsel, notwith¬ 
standing motion was erroneously de¬ 
nominated motion to quash indict¬ 
ment. 

TT.S.—:Flynn v. U. S., C.C.A.Me., 36 
F.2d 891. 

Plea In abatement as motion to sup¬ 
press 

Purported plea in abatement, fail¬ 
ing to ask evidence be excluded, is 
insufficient as motion to suppress 
evidence obtained by alleged illegal 
search. 

Ind.—De Long v. State, 168 N.E. 22, 
201 Ind. 302. 

66. See infra 3 1060. 

66.5 Del.—Sibbley v. State, 102 A. 
2d 702, 9 Terry 289. 

66.10 U.S.—Karp v. U. S., C.A.Iowa, 
277 F.2d 843. 

Rodgers v. TJ. S., D.C.Cal„ 158 F. 
Supp. 670. 

Purpose of Buie is to prevent mul¬ 
tiplication of proceedings and to 


bring the matter before the court in 
the first instance. 

U.S.—Rodgers v. U. S., supra. 

Prior to the adoption of the Feder¬ 
al Buies of Criminal Procedure, it 
was stated: “There is no uniformity 
throughout the several circuits, and 
oftentimes not within the same cir¬ 
cuit. Independent petitions, either 
before or after criminal proceedings 
are started, summary motions or pe¬ 
titions in criminal cases after indict¬ 
ment or information, independent 
bills in equity, are all recognized by 
the courts as proper. The practition¬ 
er will doubtless choose the method 
which best suits his particular case. 
Delays may arise in any method of 
procedure. But as criminal cases 
are given precedence in the trial and 
appellate courts, doubtless bills in 
equity closely related to criminal 
cases could secure like precedence.” 
U.S.—Goodman v. Lane, C.C-AMo., 
48 F.2d 32, 35. 

66.15 U.S.—Rodgers v. U. S. t D.C. 
Cal., 158 F.Supp. 670. 

66.20 U.S.—U. S. v. Rosenwasser, C. 
C.A.Cal., 145 F.2d 1015, 156 A.L.R. 
1200. 

66.25 U.S.-—U. S. v. De Fillo, D.C.N. 
Y., 166 F.Supp. 627. 

66.30 U.S.—Centracchio v. Garrity. 
C.A.Mass., 198 F.2d 382, certiorari 
denied 73 S.Ct. 108, 344 U.S. 866, 97 
L.Ed. 672. 

67. U.S.—Goodman v. Lane, C.C.A. 
Mo., 48 F.2d 32. 
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67.5 U.S.—Rodgers v. U. S., D.C.Cal.^ 
158 F.Supp. 670. 

Return of Indictment pending action. 

Where during pendency of a civil 
action or pending a ruling on a mo¬ 
tion in the civil action to suppress 
evidence allegedly Illegally seized 
an indictment Is returned against the- 
movant, civil action on motion should 
be dismissed summarily for lack of 
equity. 

U.S.—Rodgers v. U. S., supra. 

67.10 U.S.—Rodgers v. U. S., supra. 
67.15 U.S.—Rodgers v. U. S., supra. 

67-20 Okl.—Beam v. State, 264 P.2d 
1001, 97 Okl.Cr. 324. 

68. Fla.—Robertson v. State, 114 So. 
534, 94 Fla. 770. 

Wis.—State v. Drew, 257 N.W. 681, 
217 Wis. 216. 

Admissions of guilt held not to 
preclude trial where owner did not 
pray that all prosecution be stopped 
but only that unlawful evidence be 
suppressed. 

U.S.—Turner v. Camp, C.C.A.Ga. f 123 
F.2d 840. 

69. See infra § 657(35) b. 

69.1 Wis.—State v. Hochman, 86 NT. 
W.2d 446, 2 Wis.2d 410. 

69.2 Ill.—People v. Ferroni, 153 N. 
E.2d 578, 14 Ill.2d 581, certiorari 
denied Perron! v. People of State 
of Illinois, 79 S.Ct. 899, 359 U.S. 
980, 3 L.Ed.2d 929, rehearing de¬ 
nied 79 S.Ct. 1141, 359 U.S. 1005, 3 
L.Ed.2d 1034, certiorari denied Per- 
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owner or occupant of the house or place search¬ 
ed, 69,3 and an attempt to enforce the right involves 
no constitutional questions, 69 * 4 The fact that an 
individual accused may be an officer of the corpora¬ 
tion whose premises are illegally searched and whose 
property is illegally seized does not give him the 
right to cause the exclusion of the evidence thus 
obtained. 69 * 5 

b. Federal Practice 

Under the federal practice a motion to suppress evi¬ 
dence wrongfully obtained may be made only by an 
aggrieved person; and an accused does not have stand¬ 
ing to prevent the admission of evidence obtained by an 
unlawful search and seizure which did not Infringe his 
own personal rights protected by the Fourth Amend¬ 
ment. 

The Federal Rules of Criminal Procedure Rule 
41 (e), 18 U.S.C.A. provides that a person aggrieved 
by an unlawful search and seizure may move to 
suppress for use as evidence anything so obtain¬ 
ed. 69 * 20 The motion may be made by a party to a 
criminal proceeding 69 * 21 or by a nonparty. 69 * 22 Per¬ 
sons have no standing to move to suppress evidence 
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unless they are persons aggrieved by the search and 
seizure. 69 * 23 In order to qualify as a person aggriev¬ 
ed within the Rule, one must have been a victim of 
a search or seizure, 69 * 24 one against whom the 
search was directed, as distinguished from one who 
claims prejudice only through the use of evidence 
gathered as a consequence of a search or seizure di¬ 
rected at someone else. 69 * 25 The Rule applies the 
general principle that a party will not be heard to 
claim a constitutional protection unless he belongs 
to the class for whose sake the constitutional pro¬ 
tection is given; 69 * 26 and an accused does not have 
standing to prevent the admission of evidence ob¬ 
tained by an unlawful search and seizure which did 
not infringe his own personal rights protected by 
the Fourth Amendment. 69 * 27 

Accordingly, it has been held that a person has no 
right to claim immunity against the use of illegally 
obtained evidence where he has or claims no owner¬ 
ship, possession, or right to possession of the prem¬ 
ises searched and claims no interest in the property 
seized, 69 * 28 where he does not own or have a proprie- 


roni v. Illinois, 79 S.Ct. 1145, 359 
U.S. 1004, 3 L.Ed.2d 1033—People 
v. Perry, 116 N.E.2d 360, 1 I11.2d 
482. 

Immunity as personal privilege: 
Under Federal Rule see supra § 
657(17). 

Under state rule of exclusion see 
supra § 657(9). 

69.3 Del.—Sibbley v. State, 102 A.2d 
702, 9 Terry 289. 

Held entitled to raise guest!on 

(1) Under Delaware statute prior 
to its repeal In 1955 owner of prem¬ 
ises was entitled to raise question. 
Del.—Lido Social Club v. State, 86 

A.2d 859, 7 Terry 852. 

(2) Petitioners who had been ac¬ 
corded right to use premises for a 
certain period each day had suffi¬ 
cient possession and control of prem¬ 
ises to make them “occupants” with¬ 
in statute. 

Del.—State v. Carter, 89 A.2d 131, 8 
Terry 147. 

69.4 Del.—Lido Social Club v. State, 
86 A.2d 859, 7 Terry 852. 

69.5 Ill.—People v. Perry, 116 N.E. 
2d 360, 1 Ill.2d 482. 

69.20 U.S.—Rodgers v. U. S., D.C. 
Cal., 158 F.Supp. 670. 

69.21 U.S.—Rodgers v. U. S., supra. 
Plant manager could assert for 

herself, and for her codefendant part¬ 
nership which she represented, the 
Illegality of evidence obtained by im¬ 
proper Inspection of plant. 

U.S.—U. S. v. Maryland Baking Co., 
D.C.Ga., 81 F.Supp. 560. 

69.22 U.S.—Rodgers v. TJ. S., D.C. 
Cal., 158 F.Supp. 670. 


69.23 U.S.—U. S. v. Hortze, D.C.Cal., 
179 F.Supp. 913. 

U. S. v. Giglio, D.C.N.Y., 16 F. 

R. D. 268. 

D.C.—U. S. v. Reckis, D.C., 119 F. 
Supp. 687. 

69.24 U.S.—Jones v. U. S., App.D.C., 
80 S.Ct. 725, 362 U.S. 257, 4 L.Ed. 
2d 697. 

D.C.—Joffers v. U. S., 187 F.2d 498, 
88 U.S.App.D.C. 58, affirmed U. S. 
v. Jeffers, 72 S.Ct. 93, 342 U.S. 48, 
96 L.Ed. 59. 

69.25 U.S.—Jones v. U. S., App.D.C., 
80 S.Ct. 725, 362 U.S. 257, 4 L.Ed. 
2d 697. 

69.26 U.S.—Jones v. U. S., supra. 

69.27 D.C.—Jeffers v. U. S., 187 F.2d 
498, 88 U.S.App.D.C. 58, affirmed 
U. S. v. Jeffers, 72 S.Ct. 93, 342 
U.S. 48, 96 L.Ed. 59. 

Jackson v. U. S., Mun.App., 146 
A.2d 577. 

“Only the person who is the owner 
of the property seized or whose con¬ 
stitutional rights have been other¬ 
wise invaded by a violation of the 
Fourth Amendment has any standing 
to make a motion to suppress evi¬ 
dence.” 

U.S.—U. S. v. Lagow, D.C.N.Y., 66 
F.Supp. 738, 739, affirmed, C.C.A., 
159 F.2d 245, certiorari denied 67 

S. Ct. 1750, 331 U.S. 858, 91 L.Ed. 
1865, rehearing denied 68 S.Ct, 32, 
332 U.S. 785, 92 L.Ed. 368. 

69.28 U.S.—Farr v. U. S., CA.Tex., 
255 F.2d 8 6, certiorari denied 79 
S.Ct. 40, 358 U.S. 824, 3 L.Ed.2d 64 
—U. S. v. Infanzon, C.A.N.Y., 235 
F.2d 318. 


f U. S. v. Lester, D.C.Pa., 21 F.R. 
D. 376. 

D.C.—Gorland v. U. S., 197 F.2d 685, 
91 U.S.App.D.C. 90. 

U. S. v. Reckis, D.C., 119 F.Supp. 
687. 

Guest disclaiming Interest In sto¬ 
len property seized after illegal 
search of host’s apartment had no 
standing to move to suppress stolen 
property. 

D.C.—Accardo v. U. S., 247 F.2d 568, 
101 U.S.App.D.C. 162, certiorari de¬ 
nied 78 S.Ct. 273, 355 U.S. 898, 2 
L.Ed.2d 195. 

Search of premises not occupied, and 
seizure of property not possess¬ 
ed, by accused 

Accused charged with transporting 
money in Interstate commerce which 
had allegedly been taken feloniously 
by fraud was not entitled to sup¬ 
press evidence by government agent 
obtained in search of accused's lug¬ 
gage after his arrest and while he 
was in jail which luggage had been 
seized and some of it searched in ho¬ 
tel room occupied by victim who 
then thought she was accused’s wife, 
when both agent’s entry into hotel 
room and seizure and search of lug¬ 
gage were consented to by her, since 
accused had no right to object to 
search of premises not occupied by 
him nor to seizure of property not 
within his possession. 

U.S.—U. S. v. Walker, C.A.N.Y., 190 
F.2d 481, certiorari denied 72 S.Ct. 
109, 342 U.S. 868, 96 L.Ed. 653, re¬ 
hearing denied 72 S.Ct. 229, 342 U. 
S. 899, 96 L.Ed. 673. 
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tary interest in the property which is seized 69 * 29 
or claim such interest, 69 * 30 or where he denies that 
the seizure was made, 69 * 31 as where he claims to be 
the victim of a “frame-up” by the police. 69 * 32 

Interest in, or ownership or possession of, prem¬ 
ises searched . Accused has standing to raise the 
question of the admissibility of the evidence where 
he claims an interest in, or ownership of, the prem¬ 
ises searched, 69 * 33 or where he was in possession of 
the premises searched, regardless of whether he had 
or claimed an interest in the property seized; 69 * 34 
and anyone legitimately on premises where a search 
occurs may challenge its legality by way of a motion 
to suppress when its fruits are proposed to be used 
against* him. 69 * ?r 

Ownership or possession of property seized . Ac¬ 
cused has the requisite standing to object to the ad¬ 
mission of the evidence or to move for its suppres¬ 
sion if he is, or claims to be, the owner of the prop¬ 
erty illegally seized, 69 * 36 even though he claims, or 
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has, no interest in the premises searched. 69 * 37 Since 
the right to obtain exclusion of property as evidence 
on a trial does not depend on the right to retain or 
to repossess it, 69 * 38 the contraband nature of the 
articles does not prevent a claim of ownership for 
the purposes of a motion to suppress, 69 * 39 but ac¬ 
cused has no proprietary interest in stolen proper- 
ty 69 * 40 or in property belonging to, or in possession 
of, a corporation of which he was an officer 69 * 41 or 
stockholder, 69 * 42 the right to object in such case be¬ 
ing available only to the corporation. 69 * 43 The inter¬ 
est of a guarantor is not a proprietary interest with¬ 
in the Rule. 69 * 44 

One charged with a violation of the narcotic laws 
flowing from possession at the time of search has 
standing to raise the question even though he tes¬ 
tifies that the property seized was not his and that 
the place of arrest was not his home; 69 * 45 in such 
case the possession on the basis of which accused is 
to be convicted suffices to give him standing under 
any fair and rational conception of the requirements 


69.29 U.S.—U. S. v. Ponder, C.AJN'. 
C., 238 F.2d 825. 

U. S. v. Friedman, D.C.N.J., 166 
F.Supp. 786. 

69.30 D.C.—Harvey v. U. S., 193 F. 
2d 928, 90 U.S.App.D.C. 167, certio¬ 
rari denied 72 S.Ct. 760, 343 U.S. 
927, 96 L.Ed. 1337. 

Jackson v. U. S., Mun.App., 146 
A.2d 577. 

69.31 D.C.—Harvey v. U. S., 193 F. 
2d 928, 90 U.S.App.D.C. 167, certio¬ 
rari denied 72 S.Ct. 760, 343 U.S. 
927, 96 L.Ed. 1337. 

69.32 D.C.—Harvey v. U. S., supra. 

69.33 D.C—Jeffers v. U. S., 187 F.2d 
498, 88 U.SApp.D.C. 58, affirmed 
U. S. v. Jeffers, 72 S.Ct 93, 342 U. 
S. 48, 96 L.Ed. 59. 

U. S. v. McDaniel, D.C., 154 F. 
Supp. 1. 

Held not disclaimer of ownership 

Accused’s statement to federal 
agent that he was not going to claim 
the marihuana seized, but that he 
was lying, was not a disclaimer of 
the marihuana precluding accused 
from complaining of an alleged Ille¬ 
gal search and seizure. 

U.S.—Giacona v. U. S., C.A.Tex., 257 
F.2d 450, certiorari denied 79 S. 
Ct. 113, 358 U.S. 873, 3 L.Ed.2d 
104. 

69.34 U.S.—Giacona v. U. S., supra, 
lessees in possession 

U.S.—U. S. v. Martin, D.C.N.Y., 176 
F.Supp. 262. 

69.35 U.S.—Jones v. U. S. f App.D.C., 
80 S.Ct. 725, 362 U.S. 257, 4 L.Ed. 
2d 697. 

Employees of lessee were formerly 
held not entitled to suppression of 


evidence of operation of still, un¬ 
lawfully obtained by federal officers. 
U.S.—U. S. v. Mandel, D.C.Mass., 17 
F.2d 270. 

69.36 U.S.—U. S. v. Lester, D.C.Pa., 

D.C-^jffiers 3 v!* U. S., 187 F.2d 498, 
88 U.S.App.D.C. 58, affirmed U. S. v. 
Jeffers, 72 S.Ct. 93, 342 U.S. 48, 96 
L.Ed. 59. 

U. S. v. McDaniel, D.C., 154 F. 
Supp. 1. 

69.37 U.S.—'U. S. v. Lester, D.C.Pa., 

91 V T> T» 97ft 

D.C.—Jeffers v.‘ U. S., 187 F.2d 498, 
88 U.S.App.D.C. 58, affirmed U. S. 
v. Jeffers, 72 S.Ct. 93, 342 U.S. 48, 
96 L.Ed. 59. 

69.38 U.S.—Trupiano v. U. S., N.J., 
68 S.Ct. 1229, 334 U.S. 699, 92 L.Ed. 
1663. 

D.C.—Jeffers v. U. S., 187 F.2d 498, 88 
U.S.App.D.C. 58, affirmed U. S. v. 
Jeffers, 72 S.Ct. 93, 342 U.S. 48, 96 
L.Ed. 59. 

69.39 U.S.—U. S. v. Hortze, D.C.Cal., 
179 F.Supp. 913. 

D.C.—Jeffers v. U. S., 187 F.2d 498, 88 
U.S.App.D.C, 58, affirmed U. S. v. 
Jeffers, 72 S.Ct. 93, 342 U.S. 48, 96 
L.Ed. 59. 

69.40 U.S.—U. S. v. Friedman, D.C. 
N.J., 166 F.Supp. 786. 

U. S. v. Lester, D.C.Pa., 21 F.R. 
D. 376. 

69.41 U.S.—U. S. v. Friedman, D.C. 
N.J„ 166 F.Supp. 786. 

Offioer charged with keeping corpo¬ 
ration's papers 

U.S.—U. S. v. Labovitz, D.C.Mass., 20 
F.R.D. 307. 

69.42 U.S.—U. S. v. Labovitz, supra. 
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Sole stockholder 

U.S.—Lagow v. U. S., C.C-A.U.Y., 159 
F.2d 245, certiorari denied 67 S.Ct. 
1750, 331 U.S. 858, 91 L.Ed. 1865, re¬ 
hearing denied 68 S.Ct. 32, 332 U. 
S. 785. 92 L.Ed. 368. 

69.43 U.S.— - U. S. v. Antonelli Fire¬ 
works Co., C.C.A.N.Y., 155 F.2d 631, 
certiorari denied 67 S.Ct. 49, 329 
U.S. 742, 91 L.Ed. 640, rehearing 
denied 67 S.Ct. 182, 329 U.S. 826, 91 
L.Ed. 701. 

U. S. v. Lagow, D.C.N.Y., 66 F. 
Supp. 738, affirmed, C.C.A., 159 F.2d 
245, certiorari denied 67 S.Ct. 1750, 
331 U.S. 858, 91 L.Ed. 1865, rehear¬ 
ing denied 68 S.Ct. 32, 332 U.S. 785, 
92 L.Ed. 368. 

69.44 U.S.—U. S. v. Friedman, D.C. 
N.J., 166 F.Supp. 786. 

69.45 U.S.—Jones v. U. S., App.D.C., 
80 S.Ct 725, 362 U.S. 257, 4 L.Ed. 
2d 697. 

Early cases to contrary 

Prior to decision of Supreme Court 
supporting rule of text, It was held 
in some cases that defendants in 
narcotics prosecution who did not 
allege that articles, which they 
sought to suppress, were their prop¬ 
erty and did not claim them, had no 
standing to object to their introduc¬ 
tion in evidence. 

U.S.—U. S. v. White, C.A.I11., 228 F. 
2d 832—Wilson v. U. S. f C.A.C 0 I 0 ., 
218 F.2d 754. 

Possession held to give standing to 
object 

D.C.—'Williams v. U. S., 237 F.2d 789, 
99 U.S.App.D.C. 161. 
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of the Rule. 69 * 46 Accordingly in cases where the 
indictment itself charges possession, accused in a 
very real sense is revealed as a person aggrieved by 
an unlawful search and seizure on a motion to 
suppress evidence prior to trial, 69 * 47 and Rule 41 
(e) should not be applied to allow the government 
to deprive him of his standing to bring a motion to 
suppress by framing the indictment in general terms 
while prosecuting for possession. 69 * 46 

Intercepted communications. One who was not a 
participant in the intercepted telephone conversation 
is in no position to seek suppression of evidence re¬ 
lating thereto, 69 * 49 and the same rule applies to one 
who denies that he had participated in such conver¬ 
sation. 69 * 50 

§ 657(30).-Jurisdiction and Venue 

A court has Inherent authority to entertain a pro¬ 
ceeding to suppress evidence In connection with a case 
pending before it, but the power of one court to suppress 
evidence In connection with a prosecution In another 
court was unknown to the common law, and even though 
it exists, Jurisdiction should be declined as a matter of 
comity. 

Quite apart from statute a court has inherent au¬ 
thority to entertain a proceeding to suppress evi¬ 
dence in connection with a case pending before 
it, 69 * 60 but the power of one court to suppress evi¬ 
dence in connection with a prosecution in another 
court was unknown to the common law, 69 * 61 and 
even though the jurisdiction were unquestionable, it 
should be declined as a matter of comity, 69 * 62 leav¬ 
ing the rights of the petitioner to be protected and 
enforced in the court in which the prosecution is 
pending. 69 * 63 


Federal practice. By the terms of the Federal 
Rules of Criminal Procedure, Rule 41 (e), the mo¬ 
tion may be made in the district in which the prop¬ 
erty was seized 69 * 64 or in the district in which the 
prosecution will be had, 69 * 65 and the hearing of the 
motion may be had in the district in which the 
property was seized 69 * 66 or in the district in which 
the trial is to be had. 69 * 67 The Rule does not entitle 
one moving in the district in which the property 
was seized to a decision in such court as a matter of 
right, 69 * 68 and such court has discretion to decline 
jurisdiction 69 * 69 and to defer any decision to the 
trial court, 69 * 70 even though the trial court is in an¬ 
other district. 69 * 71 The Rule does not require mul¬ 
tiple hearings, 69 * 72 and where the motion was made 
and denied in one of such districts the ruling, in 
the absence of exceptional circumstances, is control¬ 
ling in the other, and a similar motion made in the 
latter district will be dismissed. 69 - 73 

§ 657(31).-Pleading and Process 

The trial Judge may not validly suppress evidence 
unless there Is before him a proper motion to suppress, 
which should be In writing and should show affirmatively 
the basis for relief, describe the evidence desired to be 
suppressed, and allege some violation of the petitioner's 
rights. 

The trial judge may not validly rule on the sup¬ 
pression as evidence of items concerning which no 
proper motion to suppress was before him. 69 * 80 

A motion to suppress evidence obtained by an il¬ 
legal search and seizure should be in writing, 69 * 81 
but should not be verified. 69 - 82 It must be supported 
by points and authorities. 69 * 83 


69.46 U.S.—Jones v. U. S., App.D.C., 
80 S.Ct. 725, 362 U.S. 257, 4 L.Ed. 
2d 697. 

69.47 U.S.—Jones v. U. S. f supra- 

69.48 U.S.—Jones v. U. S., supra. 

69.49 D.C.—U. S. v. Weinberg 1 , D.C., 
108 F.Supp. 567. 

69.50 D.C.—U. S. v. Weinberg, su¬ 
pra. 

69.60 Del.—Sibbley v. State, 102 A. 
2d 702, 9 Terry 289. 

69.61 Del.—In re Spring, 120 A.2d 
558, 10 Terry 534—Sibbley v. State, 
102 A.2d 702, 9 Terry 289. 

69.62 Del.—In re Spring, 120 A.2d 
558, 10 Terry 534. 

69.63 Del.—In re Spring, supra. 

69.64 U.S.—Rodgers v. U. S., D.C. 
Cal., 158 F.Supp. 670. 

69.65 U.S.—Rodgers v. U. S., supra. 

69.66 U.S.—Oliver v. U. S., C.A.Mo., 
239 F.2d 818, 61 A.L.R.2d 1273, cer¬ 


tiorari dismissed 77 S.Ct. 865, 353 
U.S. 952, 1 L.Ed.2d 858. 

U. S. v. Brewer, D.C.Ga., 24 F.R. 
D. 129. 

Indictment pending In another dis¬ 
trict 

A federal district court has Juris¬ 
diction to entertain and determine 
motions for the suppression of evi¬ 
dence obtained within Its territorial 
jurisdiction even though it was with¬ 
out jurisdiction to try the moving 
parties for violations of federal law 
committed in another district under 
an indictment pending therein. 

U.S.—U. S. v. Klapholz, C.A.N.Y., 230 
F.2d 494, certiorari denied 76 S.Ct. 
781, 351 U.S. 924, 100 L.Ed. 1457. 

69.67 U.S.—U. S. v. Brewer, D.C.Ga., 
24 F.R.D. 129. 

69.68 U.S.—-U. S. v. Lester, D.C.N.Y., 
21 F.R.D. 30. 


69.70 U.S.—Oliver v. U. S., C.A.Mo., 
239 F.2d 818, 61 A.L.R.2d 1273, cer¬ 
tiorari dismissed 77 S.Ct. 865, 353 
U.S. 952, 1 L.Ed.2d 858. 

U. S. v. Lester, D.C.N.Y., 21 F.R. 
D. 30. 

69.71 U.S.—Oliver v. U. S., C.A.Mo., 
239 F.2d 818, 61 A.L.R.2d 1273, cer¬ 
tiorari dismissed 77 S.Ct. 865, 353 
U.S. 952, 1 L.Ed.2d 858. 

U. S. v. Lester, D.C.N.Y., 21 F.R. 
D. 30. 

69.72 U.S.—U. S. v. Brewer, D.C.Ga., 
24 F.R.D. 129. 

69.73 U.S.—U. S. v. Brewer, supra. 

69.80 U.S.—Karp v. U. S., CA-Iowa, 
277 F.2d 843. 

69.81 U.S.—U. S. v. Warrington, D. 
C.Cal., 17 F.R.D. 25. 

69.82 U.S.—U. S. v. Warrington, su¬ 
pra. 

69.83 U.S.—U. S. v. Warrington, su¬ 
pra. 


69.69 U.S.—U. S. v. Lester, supra. 
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The motion should show affirmatively the basis 
for relief, 69 * 84 and must set forth in detail the ulti¬ 
mate facts which will be relied on by the moving 
party, 69 * 85 but should not set forth facts of an evi¬ 
dentiary nature. 69 * 86 It must enumerate or describe 
the articles which accused desires to be suppressed 
for use as evidence, 69 * 87 and allege some violation of 
petitioner's rights 70 and that he himself was the 
victim of the invasion of privacy. 70 * 5 If the motion 
is based on the ground of privileged communication, 
it must be alleged that such communication was in 
fact included in the evidence sought to be suppress¬ 
ed. 70 * 10 

The motion should state specifically the owner¬ 
ship in the property searched; 70 * 15 and where the 
petitioner seeks to suppress evidence in the form 
of property seized, ordinarily he must assert some 
interest in the property 71 unequivocally, 71 * 5 but 
where the state relies on accused's possession of 
contraband to obtain a conviction, it is not necessary 
for him to allege possession in his motion to sup¬ 
press. 71 * 10 

It has been held, however, that the failure of pe¬ 
titioner expressly to assert an interest in the proper¬ 
ty is not fatal where the court rules on the applica¬ 
tion on the trial after the introduction of the evi¬ 


dence r n d where the ownership of the building in 
which the property was located is direct alleg¬ 
ed. 72 Furthermore, where it is admitted that the 
premises in which the property was seized belong to 
petitioner, the failure to allege ownership of the 
seized property is not fatal. 73 

Answer . It has been said that where a motion to 
suppress evidence is sufficient on its face, issue 
should be taken thereon by appropriate plead¬ 
ings; 73 * 5 however, the view has been taken that an 
answer to a motion to suppress is not required. 73 * 10 

Order to show cause . On a motion to suppress 
evidence, an officer of the court may be brought in¬ 
to court on an order to show cause. 74 The order to 
show cause should be directed to the officer and not 
to the government. 75 

§ 657(32).-Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

On an application to suppress evidence the legality 
and regularity of the proceedings by which the evidence 


69.84 U.S.—U. S. v. Labovitz, D.C. 
Mass., 20 F.R.D. 3. 

69.35 U.S.—U. S. v. Warrington, D. 

C.Cal., 17 F.R.D. 25. 

Oppressive search. 

Where movant relies on an oppres¬ 
sive search, he must detail facts 
from which oppressive action may be 
found. 

U.S.—‘U. S. v. Rabicoff, D.C.Mo., 55 
F.Supp. 88. 

69.86 U.S.—U. S. v. Warrington, D. 

C. CaI„ 17 F.R.D. 25. 

69.87 U.S.—U. S. v. Russo, D.C. 
Mass., 155 F.Supp. 251. 

D.C.—O’Neal v. U. S„ 222 F.2d 411, 
95 U.S.App.D.C. 386. 

70. U.S.—”U. S. v. Edelson, C.C.A.N. 
Y., 83 F.2d 404—Connolly v. Me- 
dalie, C.C.A.N.Y., 58 F.2d 629. 

U. S. v. Miller, D.C.N.Y., 36 F. 
Supp. 391. 

U. S. v. Daniels, D.C.N.J., 10 F.R. 

D. 225. 

D.C.—Brandon v. U. S., 270 F.2d 311, 
106 U.S.App.D.C. 118. 

703 U.S.—Jones v. U. S., App.D.C., 
80 S.Ct 725, 362 U.S. 257, 4 L.Ed. 
2d 697. 

70.10 U.S.—U. S. v. Alabama High¬ 
way Express, D.C.Ala., 46 F.Supp. 
450. 

70.15 U.S.—-U. S. v. Labovitz, D.C. 
Mass., 20 F.R.D. 3. 

71. U.S.—Samson v. U. S., C.OA.R. 
I., 26 F.2d 769. 


U. S. v. Stein, D.C.N.Y., 53 F. 
Supp. 911—U. S. v. Miller, D.C.N. 
Y. t 36 F.Supp. 391. 

U. S. v. Labovitz, D.C.Mass., 20 
F R D 3 

D.C.—Shields v. U. S., 26 F.2d 993, 58 
App.D.C. 215, certiorari denied 49 
S.Ct. 31, 278 U.S. 633, 73 L.Ed. 550. 

Allegations held sufficient 

(1) Allegation of possession of 
premises may be deemed to allege 
possession of still which was a fix¬ 
ture therein, with respect to suffi¬ 
ciency of allegation of petitioner's 
interest in property illegally seized 
and use of which as evidence he 
sought to suppress on ground of such 
illegal seizure. 

U.S.—'U. S. v. Edelson, C.C.A.N.Y., 83 
F.2d 404. 

(2) Petition was not Insufficient on 
ground that petitioner had not suffi¬ 
ciently asserted and proved owner¬ 
ship of still from which samples of 
mash and liquor had been obtained, 
where petition stated that evidence 
was obtained from petitioner’s pri¬ 
vate residence. 

U.S.—'U. S. v. Amoia, D.C.N.Y., 91 F. 
Supp. 223, motion denied 91 F. 
Supp. 225. 

713 Allegations held insufficient 

Allegation that warrant was issued 
authorizing search and seizure “of 
the premises of the petitioners there¬ 
by authorizing search and seizure of 
the property of petitioners.” 
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D.C.—U. S. v. Daniels, D.C., 10 F.R. 

D. 225. 

71.10 Ill.—People v. Mayo, 166 N.E. 
2d 440, 19 I11.2d 136. 

72. U.S.—Alvau v. U. S., C.C.A. 
Wash., 33 F.2d 467. 

73. Wyo.—State v. Scott, 286 P. 390, 
41 Wyo. 438. 

73.5 Okl.—Mayberry v. State, 70 P. 
2d 1106, 62 Okl.Cr. 183. 

73.10 Ill.—People v. Elmore, 158 N. 

E. 2d 45, 16 I11.2d 412, certiorari de¬ 
nied Elmore v. Illinois, 80 S.Ct. 
132, 361 U.S. 870, 4 L.Ed.2d 109. 

74. U.S.- - U. S. v. Gowen, C.C.A.N. 
Y., 40 F.2d 593, reversed on other 
grounds Go-Bart Importing Co. v. 
U. S., 51 S.Ct. 153, 282 U.S. 344, 75 
L.Ed. 374. 

75. U.S.—U. S. v. Gowen, C.OA.N. 
Y„ 40 F.2d 593, reversed on other 
grounds Go-Bart Importing Co. v. 
U. S., 51 S.Ct. 153, 282 U.S. 344, 75 
L.Ed. 374. 

Distriet attorney in possession of 
papers seized was only proper party 
respondent in proceeding to suppress 
such evidence. 

U.S.—In re Lefkowitz, D.GN.Y., 47 F. 
2d 921, modified on other grounds, 
C.C.A., Lefkowitz v. U. S. Attorney 
for Southern Dist. of New York, 
52 F.2d 52, affirmed U. S. v. Lef¬ 
kowitz, 52 S.Ct. 420, 285 U.S. 462, 
76 L.Ed. 877, 82 A.L.R. 775. 
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«was obtained are presumed, and the burden Is on accused 
to establish the facts essential to the granting of his 
application. 

On an application to suppress or exclude evidence 
the legality and regularity of the proceedings by 
which the evidence was obtained are presumed- 75 - 50 
Accordingly, the presumption is that the officers 
acted within their powers 76 and did their duty. 76 - 5 
It will be presumed that the affidavit for a search 
warrant was legal, 77 that the warrant was lawfully 
issued, 77 * 5 and that the search was legal. 77 - 10 Facts 
stated in the complaint and affidavit for issuance of 
search warrant will be assumed to be true. 78 The 
presumptions do not persist, however, in the face 
of direct proof to the contrary from the record it¬ 
self. 78 * 5 The fact that illegally obtained evidence 
was submitted to a previous grand jury does not 
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necessarily raise an inference that the same or 
similar unlawful evidence was presented to a sub¬ 
sequently impaneled grand jury which indicted ac¬ 
cused. 78 - 10 

Burden of proof . On an application to suppress 
or exclude evidence, the burden is on accused 78 * 15 
to prove the allegations of his application which pre¬ 
sent questions of fact 78 - 20 and to establish the facts 
essential to the granting of the application. 78 He 
must show by adequate proof a violation of his 
rights, 79 - 5 and, if the matter is disputed, that he him¬ 
self was the victim of the invasion of privacy. 79 * 10 
The burden is on accused to show that the evidence 
sought to be suppressed or excluded was obtained 
illegally 79 - 15 or by promise of immunity, 79 - 20 that 
the search or seizure was illegal, 80 and that he had 


75.50 Okl.—Simmons v. State, Cr., 
272 P.2d 457—Wilson v. State, Cr., 
268 P.2d 595—Pierce v. State, 253 
P.2d 194, 96 Okl.Cr. 276—Sykes v. 
State, 238 P.2d 384, 95 Okl.Cr. 14— 
Enochs v. State, 161 P.2d 87, 81 
Okl.Cr. Ill—Sears v. State, 156 P. 
2d 145, 79 Okl.Cr. 437. 

Presumption in criminal proceedings 
generally of regularity of judicial 
proceedings and official acts relat¬ 
ing to searches and seizures see 
supra §§ 589(1)—589(2). 

76. Wis.—State v. Drew, 257 N.W. 
681, 217 Wis. 216. 

76.5 U.S.—TJ. S. v. Warrington, D.C. 
Cal., 17 F.R.D. 25. 

Okl.—Ludwig v. State, 259 P.2d 322, 
97 Okl.Cr. 106. 

77. Okl.—Key v. State, 100 P.2d 291, 
69 Okl.Cr. 71—Stewart v. State, 5 
P.2d 173, 52 Okl.Cr. 298—White- 
head v. State, 287 P. 808, 47 Okl.Cr. 
312—Reutlinger v. State, 277 P. 
950, 43 Okl.Cr. 261. 

77.5 Wis.—State v. Mier, 35 N.W. 
2d 196, 254 Wis. 180. 

77.10 Okl.—Carrell v. State, 240 P. 
2d 1131, 95 Okl.Cr. 125—Key v. 
State, 100 P.2d 291, 69 Okl.Cr. 71— 
Stewart v. State, 5 P.2d 173, 52 
Okl.Cr. 298—Whitehead v. State, 
287 P. 808, 47 Okl.Cr. 312—Reut- 
linger v. State, 277 P. 950, 43 Okl. 
Cr. 261. 

78. Mont.—State v. Gardner, 240 P. 
984, 74 Mont. 377. 

78.5 Wis.—State v. Mier, 35 N.W.2d 
196, 254 Wis. 180. 

78.10 U.S.—U. & v. Pillon, D.C.N.T., 
36 F.Supp. 567. 

D.C.—U. S. v. Weinberg, D.C., 108 F. 
Supp. 567. 

78.15 Wash.—State v. Smith, 314 P. 
2d 1024, 50 Wash.2d 408. 

78.20 Ill.—People v. Elmore, 158 N. 

E.2d 45, 16 I11.2d 412, certiorari de¬ 
nied Elmore v. Illinois, 80 S.Ct. 132, 
361 U.S. 870, 4 L.Ed.2d 109. 


Okl.—State v. Spradling, Cr., 272 P.2d 
467—Ludwig v. State, 259 P.2d 322, 
97 Okl.Cr. 100—Phlnney v. State, 
210 P.2d 205, 90 Okl.Cr. 21—Staley 
v. State, 121 P.2d 324, 73 Okl.Cr. 
355. 

79. U.S.—'Wilson v. U. S., C.A.Colo., 
218 F.2d 754—Gilbert v. U. S., C.C. 
A.OR1., 163 F.2d 325—U. S. v. Wain- 
er, D.C.Pa., 49 F.2d 789—U. S. v. 
Goble, D.C.N.T., 44 F.2d 224—Sam¬ 
son v. U. S., C.C.A.R.I., 26 F.2d 
769—Ford v. U. S., C.C.A.Cal., 10 

F.2d 339, affirmed 47 S.Ct. 531, 273 
U.S. 593, 71 L.Ed. 793. 

U. S. v. Warrington, D.C.Cal., 17 
F.R.D. 25—U. S. v. Giglio, D.C.N.Y., 
16 F.R.D. 268. 

Okl.—Lyles v. State, Cr., 330 P.2d 
734—Bagwell v. State, Cr., 327 P. 
2d 479—Edwards v. State, Cr., 319 
P.2d 1021—Micklick v. State, Cr., 
285 P.2d 462—Fulbright v. State, 
248 P.2d 651, 96 Okl.Cr. 36—Web¬ 
ster v. State, 248 P.2d 646, 94 Okl. 
Cr. 44—McMillon v. State, 247 P. 
2d 295, 95 Okl.Cr. 409—Roberts v. 
State, 245 P.2d 759, 95 Okl.Cr. 365- 
Route v. State, 238 P.2d 382, 95 
Okl.Cr. 12—Shiever v. State, 230 
P.2d 282, 94 Okl.Cr. 37—Rousek v. 
State, 228 P.2d 668, 93 Okl.Cr. 366— 
Finley v. State, 217 P.2d 189, 91 
Okl.Cr. 137—O’Dell v. State, 158 P. 
2d 180, 80 Okl.Cr. 194—Mitchell v. 
State, 119 P.2d 99, 73 Okl.Cr. 184. 
Burden of proof in criminal prosecu¬ 
tions see supra §§ 566-578. 
Privileged nature of confidential com¬ 
munication 

Cal.—People v. Sturgess, App., 2 Cal. 
Rptr. 787. 

79,5 U.S.—-U. S. v. Daniels, D.C.N.J., 
10 F.R.D. 225. 

D.C.—Brandon v. U S, 270 F.2d 311, 
106 U.S.App.D.C. 118. 

79.10 U.S.—Jones v. U. S., App.D.C., 
80 S.Ct 725, 362 U.S. 257, 4 L.Ed.2d 
697. 

D.C.—Brandon v. U. S., 270 F.2d 311, 
106 U.S.App.D.C. 118. 
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79.15 U.S.—Jarabo v. U. S., C.C.A. 
Puerto Rico, 158 F.2d 509. 

U. S. v. Lipshitz, D.C.N.Y., 132 
F.Supp. 519—In re Monroe, D.C. 
Tex., 110 F.Supp. 507. 

Cal.—People v. Prewitt, 341 P.2d 1, 
52 C.2d 330. 

D.C.—Watson v. U. S., 249 F.2d 106, 
101 U.S.App.D.C. 350. 

Mich.—People v. Robinson, 74 N.W. 
2d 41, 344 Mich. 353. 

79.20 U.S.—In re Monroe, D.C.Tex., 
110 F.Supp. 507. 

80. U.S.—Crawford v. U. S., C.A.Tex., 
219 F.2d 207, rehearing denied 220 
F.2d 352—Schnitzer v. U. S-, C.C.A. 
Ark., 77 F.2d 233. 

U. S. v. Profaci, D.C.N.Y., 124 F. 
Supp. 141. 

Cal.—People v. Guy, 302 P.2d 657, 
145 OA.2d 481. 

Mo.—State v. Hepperman, 162 S.W.2d 
878, 349 Mo. 681. 

Mont.—State ex rel. Wong You v. 
District Court of Thirteenth Ju¬ 
dicial Dist. in and for Yellowstone 
County, 78 P.2d 353, 106 Mont. 347 
—State v. Gardner, 249 P. 574, 
77 Mont 8, 52 A.L.R. 454—State v. 
Ladue, 237 P. 495, 73 Mont 535. 

Okl.—Jones v. State, Cr., 302 P.2d 
502—Forrester v. State, Cr., 297 P. 
2d 418—Nixon v. State, Cr., 291 
P.2d 1043—Williams v. State, Cr., 
291 P.2d 383—Franklin v. State, Cr. r 
279 P.2d 1116—Merwin v. State, Cr., 
277 P.2d 208—Stevens v. State, Cr., 
274 P.2d 402—Simmons v. State,. 
Cr., 272 P.2d 457—Wilson v. State, 
Cr., 268 P.2d 585—Kelso v. State, 
260 P.2d 864, 97 Okl.Cr. 215—Littke 
v. State, 258 P.2d 211, 97 Okl.Cr. 
78—Pierce v. State, 253 P.2d 194* 
96 Okl.Cr. 276—Cornett v. State, 
249 P.2d 1016, 96 Okl.Cr. 165—Dow¬ 
ell v. State, 248 P.2d 256, 96 Okl. 
Cr. 62—McMillon v. State, 247 P. 
2d 295, 95 Okl.Cr. 409—Davenport 
v. State, 2*2 P.2d 466, 95 Okl.Cr. 
185—Carrell v. State, 240 P.2d 1131, 
1 95 Okl.Cr. 125—Sykes v. State, 238 
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a proprietary interest in the property seized 80 * 5 or 
the premises searched. 80 * 10 

Where the search is made under a warrant, and 
accused alleges that the affidavit and search warrant 
were insufficient to authorize a search, the burden is 
on accused to prove the insufficiency of the affidavit 
and illegality of the warrant and search thereun¬ 
der. 81 Where a search warrant, valid on its face, 
is controverted on the ground that there was no 
probable cause for its issuance, the burden is on the 
person controverting it to show lack of probable 
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cause, 82 at least where the affidavit on its face 
shows probable cause. 83 Where the seizure with¬ 
out a warrant is premised on the commission of a 
crime, the accused has the burden to prove that the 
officers did not have probable cause to believe that 
a crime was being committed. 84 

On the other hand, it has been held that the state 
has the burden to justify the issuance of a search 
warrant 85 and its timely execution, 85 * 5 and that 
where a search is made without a warrant, the 
burden is on the government to show proper jus- 


P.2d 384, 95 Okl.Cr. 14—Combs v. 
State, 233 P.2d 314, 94 Okl.Cr. 206— 
King: V. State, 222 P.2d 771, 92 Okl. 
Cr. 267—Byrd v. State, 216 P.2d 
596, 91 Okl.Cr. 129—Lincoln v. 

State, 215 P.2d 580, 91 Okl.Cr. 28- 
Farmer v. State, 192 P.2d 716, 86 
Okl.Cr. 308—Jones v. State, 177 P. 
2d 148, 83 Okl.Cr. 368—Enochs v. 
State, 161 P.2d 87, 81 Okl.Cr. 111- 
Sears v. State, 156 P.2d 145, 79 
Okl.Cr. 437—Isbell v. State, 143 P. 
2d 627, 78 Okl.Cr. 78—Allen v. State, 
124 P.2d 262, 74 Okl.Cr. 139—Wat¬ 
son v. State, 117 P.2d 808, 73 Okl. 
Cr. 58—Key v. State, 100 P.2d 291, 
69 Okl. 71. 

Tenn.—Riley v. State, 227 S.W.2d 32, 
189 Tenn. 699. 

Wis.— State v. Drew, 257 N.W. 681, 
217 Wis. 216. 

Invalidity of service of warrant 

Accused has burden of offering evi¬ 
dence in support of contention that 
service of search warrant was in¬ 
valid. 

Okl.—Ludwig v. State, 259 P.2d 322, 
97 Okl.Cr. 100. 

Arrest, search, and seizure without 
proper warrants 

Cal.—People v. Smith, 340 P.2d 640, 
171 C.A.2d 668. 

Search during nighttime 

(1) Where a warrant permits a 
search in the daytime or nighttime 
and the search is valid if made dur¬ 
ing the daytime, the burden is on ac¬ 
cused to show that the search was 
made during the nighttime. 

U.S.—U. S. v. Fitzmaurice, C.C.A. 
Conn., 45 F.2d 133. 

(2) Accused was held to have sus¬ 
tained burden of showing that liquor 
search warrant, served about 7:30 p. 
m., was improperly served in "night¬ 
time.” 

U.S.—Distefano v. U. S., C.C.A.La., 
58 F.2d 963. 

Joint federal and state search 
As regards admissibility of arti¬ 
cles allegedly wrongfully seized, the 
persons accused, contending that 
search warrants were illegal, had 
burden of showing that search for, 
and seizure of, stolen money in pres- j 


ence of state and federal officers was 
joint enterprise to assist federal gov¬ 
ernment, and that government was 
trying to do indirectly what it could 
not do directly. 

U.S.—Rettich v. U. S., C.C.A.Mass., 
84 F.2d 118. 

80.5 U.S.—' U. S. v. Friedman, D.C. 

N.J., 166 F.Supp. 786. 

D.C.—U. S. v. Pete, D.C., 111 F.Supp. 
292. 

80.10 U.S.—Grainger v. U. S., C.C.A. 
S.C., 158 F.2d 236. 

81. Ky.—Strong v. Commonwealth, 
180 S.W.2d 560, 297 Ky. 591. 

Mo.—State v. Hepperman, 162 S.W. 

2d 878, 349 Mo. 681. 

Okl.—Williams v. State, Cr., 291 P. 
2d 383—Ludwig v. State, 259 P.2d 
321, 97 Okl.Cr. 102—Young v. State, 
241 P.2d 424, 95 Okl.Cr. 149—Ed¬ 
wards v. State, 239 P.2d 434, 95 Okl. 
Cr. 37—Johnson v. State, 237 P.2d 
909, 95 Okl.Cr. 1—Wirth v. State, 
151 P.2d 819, 79 Okl.Cr. 59—Plum- 
lee v. State, 146 P.2d 139, 78 Okl. 
Cr. 201—Clasby v. State, 143 P.2d 
430, 78 Okl.Cr. 45—Farrow v. State, 
Cr., 82 P.2d 244, 64 Okl.Cr. 460- 
Smart v. State, 73 P.2d 488, 63 Okl. 
Cr. 162—Jones v. State, 26 P.2d 435, 
55 Okl.Cr. 134—Stewart v. State, 5 
P.2d 173, 62 Okl.Cr. 298—Cavender 
v. State, 298 P. 899, 51 Okl.Cr. 27— 
Satterfield v. State, 288 P. 994, 47 
Okl.Cr. 418—Whitehead v. State, 
287 P. 808, 47 Okl.Cr. 312—Ford v. 
State, 282 P. 370, 45 Okl.Cr. 161— 
Reutlinger v. State, 277 P. 950, 43 
Okl.Cr. 261—Winger v. State, 277 P. 
947, 43 Okl.Cr. 140. 

Wis.—Gray v. State, 9 N.W. 2d 68, 
243 Wis. 57. 

Burden of proof on attack of search 
warrant see Searches and Seizures 
§ 98. 

Production of warrant in evidence 

Accused who moves to suppress ev¬ 
idence or objects to introduction of 
evidence on ground that search war¬ 
rant is invalid should produce affi¬ 
davit and warrant In evidence or ac¬ 
count for failure to produce and offer 
other competent evidence to show in¬ 
validity. 


Okl.—Wilson v. State, Cr., 268 P.2d 
585—Dowell v. State, 248 P.2d 256, 

96 Okl.Cr. 62—Dowell v. State, 245 
P.2d 455, 95 Okl.Cr. 377—Plumlee v. 
State, 146 P.2d 139, 78 Okl.Cr. 201 
—Holland v. State, 54 P.2d 216, 58 
Okl.Cr. 404. 

Alteration of warrant 
Accused In liquor prosecution 
based on testimony obtained by 
search warrant had burden to prove 
warrant had been materially altered. 
Okl.—Earnhart v. State, 299 P. 504, 
51 Okl.Cr. 123. 

John Doe warrant 

Where search warrant was in name 
of "John Doe,” burden of establishing 
that officer who made affidavit for 
search warrant knew true name of 
occupant of premises served, despite 
allegations to contrary in such affi¬ 
davit, was on accused. 

Okl.—Ludwig v. State, 259 P.2d 322, 

97 Okl.Cr. 100. 

82. U.S.—Batten v. U. S., C.A.Fla., 
188 F.2d 75—U. S. v. Phillips, D.C. 
N.Y., 34 F.2d 495. 

83. U.S.—-U. S. v. Derrick, D.C.Pa., 
40 F.2d 309. 

84. Mont.—State v. District Court 
of Ninth Judicial Dist. in and for 
Gallatin County, 233 P. 126, 72 
Mont. 245—State v. District Court 
of Fourth Judicial Dist., in and 
for Ravalli County, 232 P. 201, 72 
Mont. 213. 

85. Ind.—Lampkins v. State, 187 N. 
E. 374, 205 Ind. 589—Kranik v. 
State, 185 N.E. 514, 204 Ind. 661— 
Bedenarzik v. State, 185 N.E. 114, 
204 Ind. 517. 

'Warrant obtained after entry 
Where stolen articles were seized 
pursuant to search warrant obtained 
after police officers had entered ac¬ 
cused’s premises without a warrant 
and saw the articles, burden of es¬ 
tablishing legality of warrant was on 
prosecution. 

Cal.—People v. Carswell, 335 P.2d 99, 
51 C.2d 602, certiorari denied Cars¬ 
well v. California, 80 S.Ct. 100, 361 
U.S. 854, 4 L.Ed.2d 92. 

85.5 Ala.—Weldon v. State, 97 So. 
2d 825, 39 Ala.App. 286. 
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tification, 85 * 10 that accused waived the right to re¬ 
quire a search warrant 85 * 15 or voluntarily consent¬ 
ed to the search, 86 or, when the consent was given 
by another person, that accused authorized the oth¬ 
er person to consent to the search. 86 * 5 

Furthermore, it has been held that the burden is 
on the government to show that books, papers, and 
documents seized were the means or instrumentali¬ 
ties of the crime; 87 that where a search is made 
without a warrant, or under a void warrant, the bur¬ 
den is on the state to show a waiver of accused’s 
constitutional rights; 88 and that where a search is 
made without a warrant, the government must show 
probable cause 89 or that the search and seizure was 
incidental to a lawful arrest. 90 

Where accused sustains his burden of showing 
that the obtaining and use of the evidence were in 
violation of his rights, the burden is then on the 
government to prove that the information so obtain¬ 
ed did not lead, directly or indirectly, to the discov¬ 
ery of any of the evidence presented to the grand 
jury. 90 * 5 

Wire-tap evidence . Where the question involves 
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evidence obtained by wire tapping, the burden is on 
accused in the first instance to prove to the trial 
court’s satisfaction that wire tapping was unlaw¬ 
fully employed. 90 * 10 

b. Admissibility 

On a motion to suppress or exclude evidence proof 
which is relevant and otherwise unobjectionable is ad¬ 
missible, and evidence which is not pertinent to the is¬ 
sues Is properly rejected. 

On a motion to suppress or exclude evidence, ac¬ 
cused is obliged to support his motion by competent 
legal evidence produced, or adduced, in court at the 
time of the hearing, 90 * 50 and proof which is relevant 
and otherwise unobjectionable is admissible, 91 for 
example on the issue of probable cause, 91 * 6 or to 
show the circumstances attending the search, 91 * 10 
even though it is inadmissible for the purpose of 
proving guilt at the trial. 91 * 15 The government will 
be given an opportunity to controvert evidence giv¬ 
en in support of the motion, 91 * 20 and both parties 
will be given all reasonable opportunity to rebut the 
testimony offered by the other. 91 * 25 Ordinarily the 
arresting officer must testify to the facts or infor¬ 
mation known to him on which his belief that there 


85.10 Cal.—Priestly v. Superior 

Court of City and County of San 
Francisco, 330 P.2d 39, 50 C.2d 

812—Badillo v. Superior Court In 
and For City and County of San 
Francisco, 294 P.2d 23, 46 C.2d 

269. 

People v. Cuda, App., 3 Cal.Rptr. 
86—People v. Williams, 344 P.2d 
45, 174 C.A.2d 175—People v. Ma¬ 
lone, 343 P.2d 333, 173 C.A.2d 234- 
People v. Robinson, 333 P.2d 120, 
166 C.A.2d 416—People v. Dewson, 
310 P.2d 162, 150 C.A.2d 119—Peo¬ 
ple v. Silvestri, 309 P.2d 871, 150 
C.A.2d 114—People v. Carswell, 308 
P.2d 852, 149 C.A.2d 396—People 
v. Mills, 306 P.2d 1005, 148 CA.2d 
392, certiorari denied Mills v. Peo¬ 
ple of State of California, 78 S.Ct. 
55, 355 U.S. 841, 2 L.Ed.2d 46, re¬ 
hearing denied 78 S.Ct. 147, 355 
U.S. 886, 2 L.Ed.2d 116—People v. 
Holguin, 302 P.2d 635, 145 C.A.2d 
520—People v. Bock Leung Chew, 
298 P,2d 118, 142 C.A.2d 400—Peo¬ 
ple v. Jennings, 298 P.2d 56, 142 
C.A.2d 160. 

Ky .—Flannery v. Commonwealth, 324 
S.W.2d 128. 

85.15 Okl.—Burns v. State, Cr., 282 
P.2d 258. 

86. U.S.—Kovach v. U. S., C.C.A. 
Ohio, 53 F.2d 639. 

U. S. v. Kidd, D.C.La., 153 F. 
Supp. 605—U. S. v. Reckis, D.C. 
Mass., 119 F.Supp. 687. 

Cal.—People v. Gorg, 291 P.2d 469, 45 
C.2d 776. 

D.C.—'Watson v. U. S., C.A., 249 F. 
2d 106, 101 U.S.App.D.C. 35« 


Ind.—Shuck v. State, 59 NT.E.2d 124, 
223 Ind. 155. 

Absence of intimidation and duress 

must be proved by government. 
D.C.—Rigby v. U. S., 247 F.2d 584, 
101 U.S.App.D.C. 178. 

86.5 Ind.—Idol v. State, 119 N.E.2d 
428, 233 Ind. 307. 

Consent by wife of accused 
Ind.—Dalton v. State, 105 N\E.2d 509, 
230 Ind. 626, 31 A.L.R.2d 1071. 

87. U.S.—U. S. v. Snow, D.C.Mass., 
9 F.2d 978. 

88. Okl.—Houchin v. State, 52 P.2d 
1085, 58 Okl.Cr. 329. 

Tex.—Frazier v. State, 43 S.W.2d 597, 
119 Tex.Cr. 219. 

89. U.S.—Cervantes v. U. S., C.A. 
Cal., 263 F.2d 800. 

Wyo.—State v. Hunger, 4 P.2d 1094, 
43 Wyo. 404. 

90. Wyo.—State v. Munger, supra. 

90.5 U.S.—U. S. v. Lipshitz, D.C.H. 
T., 132 F.Supp. 519. 

90.10 U.S.—U. S. v. Frankfeld, D.C. 

Md., 100 F.Supp. 934. 

90.50 U.S.—U. S. v. Warrington, D. 

C. Cal., 17 F.R.D. 25. 

91. D.C.—U. S. v. Bell, D.C., 126 F. 
Supp. 612, motion denied 17 F.B, 

D. 13. 

Okl.—Brewer v. State, 245 P.2d 125, 
95 Okl.Cr. 304—State v. Lumley, 
178 P.2d 629, 83 Okl.Cr. 430. 

Changing dates of warrant 

In prosecution for possession of 
liquor, refusing to permit accused, 
on motion to suppress evidence, to 
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show reason for changing dates of 
search warrant, is error. 

Okl.—Adcox v. State, 13 P.2d 593, 54 
Okl.Cr. 23. 

Legality of arrest and seizure 

Refusal to hear evidence, offered 
to rebut officer's testimony on pre¬ 
liminary inquiry as to legality of ar¬ 
rest and seizure of intoxicating liq¬ 
uors in vehicle on highway, is re¬ 
versible error. 

Tenn.—Tenpenny v. State, 270 S.W. 
989, 151 Tenn. 669. 

91.5 U.S.—Brinegar v. U. S., Okl., 
69 S.Ct. 1302, 338 U.S. 160, 93 L.Ed. 
1879, rehearing denied 70 S.Ct. 31, 
338 U.S. 839, 94 L.Ed. 513. 

Jordan v. U. S., C.A.Mo., 254 F. 
2d 710. 

U. S. v. Vasquez, D.C.N.Y., 183 
F.Supp. 190. 4 

91.10 D.C.—'Williams v. U. S., 263 
F.2d 487, 105 U.S.App.D.C. 41. 

Time of search 

D.C.—U. S. v. Bell, D.C., 17 F.R.D. 
13. 

91.15 U.S.—Brinegar v. U. S., Okl., 
69 S.Ct. 1302, 338 U.S. 160, 93 L.Ed. 
1879, rehearing denied 70 S.Ct. 31, 
338 U.S. 839, 94 L.Ed. 513. 

Jordan v. U. S., C.A.Mo., 254 F. 
2d 710. 

Hearsay 

U.S.—U. S. v. Vasquez, D.C.N.Y., 183 
F.Supp. 190. 

91.20 U.S.—U. S. v. Warrington, D. 

C.Cal., 17 F.R.D. 25. 

91.25 U.S.—U. S. v. Warrington, su¬ 
pra. 
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is justification for search without a warrant 
rests, 91 - 30 but such testimony may be waived by ac¬ 
cused. 91 - 35 Evidence which is not pertinent to the 
issues is properly rejected. 92 

c. Weight and Sufficiency 

On a motion to suppress or exclude evidence Illegally 


obtained, general rules as to the weight and sufficiency 
of evidence have been applied. 

On a motion to suppress or exclude evidence il¬ 
legally obtained, the general rules relative to the 
weight and sufficiency of the evidence on the hearing 
of motions ordinarily apply; 93 and such rules have 
been applied in determining the weight and suf- 


91.30 Cal.—People v. Boyles, 290 P. 
2d 535, 45 C.2d 652. 

People v. Malone, 343 P.2d 333, 
173 C.A.2d 234. 

91.35 Cal.—People v. Malone, supra. 

92. Ala.—Kelley v. State, 105 So.2d 
087, 39 Ala.App. 572, certiorari de¬ 
nied 105 So.2d 690, 268 Ala. 693. 

Iii.—People v. Claris, 137 N.E.2d 820, 
9 I11.2d 400. 

Evidence to ooutrovert facts al¬ 
leged in affidavit before United 
States commisioner, who issued 
search warrant, is not admissible. 
D.C.—U. S. v. Gianarls, D.C., 25 F.R. 
D. 194. 

Source of Information 

On accused's motion to suppress 
evidence on ground arrest without 
warrant for transporting moonshine 
was illegal, refusal to require sheriff 
to disclose source of information 
concerning accused's violation of law 
was held not error. 

Mo.—State v. Bailey, 8 S.W.2d 57, 320 
Mo. 271. 

Consent to search as issne 

Where sole issue on motion to sup¬ 
press narcotics in prosecution for 
violating statutes relating to nar¬ 
cotics was whether one of persons 
accused had consented to search of 
his room in which narcotics were 
found, exclusion of evidence as to 
surveillance of such accused prior 
to time permission was obtained was 
proper as against contention that be¬ 
cause of surveillance, the seizing of¬ 
ficers had sufficient grounds for ob¬ 
taining a search warrant. 

U.S.—Ah Fook Chang v. U. S., C.C. 
A.Hawaii, 91 F.2d 805. 

93. %Cal.—People v. Guy, 302 P.2d 
657, 145 C.A.2d 481. 

Evldenoe held sufficient 

(1) To show an illegal search and 
seizure. 

U.S.—Brown v. U. S., C.C.A.N.J., 83 
F.2d 383—U. S. v. Goodhues, D.C. 
Md., 53 F.2d 696. 

Simmons v. U. S., C.C.A.Okl., 18 
F.2d 85. 

(2) To establish that evidence was 
Illegally obtained. 

U.S.—TJ. S. v. Lipshitz, D.C.N.T., 132 
F.Supp. 519. 

Okl.—Sanders v. State, Cr., 287 P.2d 
458. 

(3) To show that evidence was law¬ 
fully obtained. 

Ill.—People v. Polenik, 95 N.E.2d 414, 
407 Ill. 337. 


Okl.—Love v. State, 182 P.2d 793, 84 
Okl.Cr. 385. 

(4) To show that search was law¬ 
ful. 

U.S.—U. S. v. Abel, C.A.N.T., 258 F. 
2d 485, affirmed Abel v. U. S., 80 
S.Ct 683, 362 U.S. 217, 4 L.Ed.2d 
668, rehearing denied 80 S.Ct. 1056, 
362 U.S. 984, 4 L.Ed.2d 1019—Bar- 
rientes v. U. S., C.A.Tex., 235 F.2d 
116, certiorari denied 77 S.Ct. 102, 
352 U.S. 879, 1 L.Ed.2d 80—Flores 
v. U. S., CA..Tex., 234 F.2d 604. 
Cal.—People v. Roberts, 303 P.2d 721, 
47 C.2d 374. 

Okl.—Byford v. State, 212 P.2d 476, 
90 Okl.Cr. 230. 

(5) To show that premises search¬ 
ed were premises described in war¬ 
rant. 

Okl.—Simmons v. State, Cr., 286 P- 
2d 291—Hedges v. State, 265 P.2d 
507, 97 Okl.Cr. 408—Staley v. State, 
256 P.2d 822, 97 Okl.Cr. 10—Hud¬ 
son v. State, 187 P.2d 275, 85 Okl.Cr. 
181—Hughes v. State, 172 P.2d 439, 
83 Okl.Cr. 23—Hughes v. State, 172 
P.2d 435, 83 Okl.Cr. 16—Hughes v. 
State, 147 P.2d 176, 78 Okl.Cr. 240— 
Peterson v. State, 133 P.2d 915, 76 
Okl.Cr. 48—Peterson v. State, 133 
P.2d 914, 76 Okl.Cr. 46. 

(6) To establish that no express or 
tacit procurement by federal govern¬ 
ment of grants of immunity had 
taken place. 

U.S.—U. S. v. Bonanno, D.C.N.Y., 178 
F.Supp. 62. 

(7) To purge prosecution of Its 
unlawful conduct with respect to 
procuring evidence. 

U.S.—U. S. v. Nardone, C.C.A.N.Y., 
127 F.2d 521, certiorari denied Nar- 
done v. U. S„ 62 S.Ct. 1296, 316 
U.S. 698, 86 L.Ed. 1767. 

(8) To substantiate claim of the 
government that only untainted ma¬ 
terial had been used to obtain in¬ 
dictment against defendants. 

U.S.—U. S. v. Giglio, D.C.N.Y., 16 

F.R.D. 268. 

(9) To show other matters. 

U.S.—U. S. v. Wheeler, C.A.Pa., 275 

F.2d 94—U. S. v. Camara, C.A.Wis., 
271 F.2d 787—U. S. v. Frank, C.A. 
Pa., 245 F.2d 284, certiorari denied 
Frank v. U. S., 78 S.Ct. 25, 355 U.S. 
819, 2 L.Ed.2d 35—Fredericks v. 
U. S., C.A.Tex., 208 F.2d 712, certio¬ 
rari denied 74 S.Ct. 875, 347 U.S. 
1019, 98 L.Ed. 1140—White v. U. 
S„ C.A.Miss., 194 F.2d 215, certio¬ 
rari denied 72 S.Ct. 760, 343 U.S. 

640 


930, 96 L.Ed. 1340—Cannon v. U. 
S., C.C.A.Ga., 166 F.2d 85—U. S. v. 
Heine, C.C.A.N.Y., 149 F.2d 485, cer¬ 
tiorari denied 65 S.Ct. 1578, 325 
U.S. 885, 89 L.Ed. 2000. 

Application of Bodkin, 165 F. 
Supp. 25, vacated on other grounds 
and appeal dismissed, C.A., Bodkin 
v. U. S., 266 F.2d 55—U. S. v. Scot- 
ti, D.C.N.Y., 116 F.Supp. 833. 

Cal.—People v. Smith, 323 P.2d 435, 
50 C.2d 149. 

People v. Griffin, 328 F.2d 502, 162 

C. A.2d 712. 

D.C.—Butler v. U. S., 275 F.2d 889, 
107 U.S.App.D.C. 225. 

U. S. v. Bell, D.C., 126 F.Supp. 
612, motion denied 17 F.R.D. 13. 
Ky.—Aired v. Commonwealth, 272 S. 
W.2d 44. 

Okl.—Mickllck v. State, Cr., 285 P.2d 
462—Sanders v. State, Cr., 266 P.2d 
491—Young v. State, 241 P.2d 424, 
95 Okl.Cr. 149. 

Evidence held insufficient 

(1) To sustain burden of proof on 
issue of suppression of evidence 
seized. 

U.S.—Ford v. U. S„ C.C.A.Cal., 10 F. 
2d 339, affirmed 47 S.Ct. 531, 273 
U.S. 593, 71 L.Ed. 793. 

Okl.—Ludwig v. State, 259 P.2d 322, 
97 Okl.Cr. 106—King v. State, 222 
P.2d 771, 92 Okl.Cr. 267. 

(2) To show search or seizure was 
illegal. 

U.S.—U. S. v. Joseph, D.C.Pa., 174 F. 
Supp. 539—U. S. v. Frank, D.C.Pa., 
151 F.Supp. 864—U. S. r. Schwartz, 

D. C.Pa., 151 F.Supp. 399. 

U. S. v. American Stevedores, D. 
C.N.Y., 16 F.R.D. 164. 

Cal.—People v. Miller, 304 P.2d 208, 
146 C.A.2d 444—People v. Porter, 
288 P.2d 561, 136 C.A.2d 461. 

D.C.—May v. U. S., 175 F.2d 994, 84 
U.S.App.D.C. 233, certiorari denied 
70 S.Ct. 58, 338 U.S. 830, 94 L.Ed. 
505, order withheld 70 S.Ct. 80, re¬ 
hearing denied 70 S.Ct. 154, 338 U.S. 
882, 94 L.Ed. 542—Garsson v. U. S., 
175 F.2d 994, 84 U.S.App.D.C. 233, 
certiorari denied 70 S.Ct. 58, two 
cases, 338 U.S. 830, 94 L.Ed. 505, 
order withheld 70 S.Ct 81, two cas¬ 
es, 338 U.S. 854, 04 L.Ed. 523, mo¬ 
tion denied 70 S.Ct. 94, 95, rehear¬ 
ing denied 70 S.Ct. 154, 155, 338 U. 
S. 882, 94 L.Ed. 542. 

Mich.—People v. Robinson, 74 N.W. 

2d 41, 344 Mich. 353. 

Okl.—Henderson v. State, Cr., 290 P. 
2d 167—Kelso v. State, 260 F-2d 
864, 97 Okl.Cr. 215—Carrell v. 
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ficiency of the evidence on the issue of probable | cause 93 * 2 or on the issue of arrest or detention. 93 * 4 


State, 240 P.2d 1131, 95 Okl.Cr. 
125—Byrd v. State, 216 P.2d 596, 
91 Okl.Cr. 129. 

(3) To justify a search without a 
warrant. 

Okl.—Moulton v. State, 227 P.2d 695, 
93 Okl.Cr. 324. 

(4) To show that evidence was 
wrongfully obtained. 

U.S.—White v. U. S., C.A.Miss., 194 
F.2d 215, certiorari denied 72 S.Ct. 
760, 343 U.S. 930, 96 L.Ed. 1340. 

(5) To overcome prlma facie case 
made out by accused as to illegality 
of search. 

Okl.—Holer v. State, 212 P.2d 158, 90 
Okl.Cr. 163. 

(6) To overcome presumption that 
proceedings concerning warrant were 
regular. 

Okl.—Wilson v. State, Cr., 268 P.2d 
585—Key v. State, 100 P.2d 291, 69 
Okl.Cr. 71. 

(7) To establish timely execution 
of search warrant. 

Ala.—Weldon v. State, 97 So.2d 825, 
39 Ala.App. 286. 

(8) To show other matters. 

U.S.—U. S. v. Camara, C.A.Wis., 271 

F.2d 787—U. S. v. Sclafani, C.A.N. 
Y., 265 F.2d 408, certiorari denied 
Sclafani v. U. S., 79 S.Ct. 1436, 360 
U.S. 918, 3 L.Ed.2d 1534—Russo v. 
U. S., C.A.N.Y., 241 F.2d 285, certio¬ 
rari denied 78 S.Ct. 18, 355 U.S. 816, 
2 L.Ed.2d 33. 

U. S. v. Frank, D.C.Pa., 151 F. 
Supp. 8C4—U. S. v. Lipshitz, D.C. 
N.Y., 132 F.Supp. 519. 

U. S. v. Giglio, D.C.N.Y., 16 F. 
R.D. 268. 

D.C.—U. S. v. Bowman, D.C., 137 F. 
Supp. 385. 

Okl.—Hines v. State, Cr., 275 P.2d 
355—Mathis v. City of Tulsa, 260 
P.2d 437, 97 Okl.Cr. 152—Finley v. 
State, 217 P.2d 189, 91 Okl.Cr. 137. 

Evidence obtained by pretense 

Prlma facie validity of evidence 
offered was not overcome by proof 
entry was made and evidence ob¬ 
tained as result of pretense that of¬ 
ficers were customers desiring liq¬ 
uor. 

U.S.—U. S. v. Smith, D.C.Tex., 43 F. 
2d 173. 

Testimony of accused before com¬ 
missioner that he never sold or au¬ 
thorized sale of whisky did not re¬ 
quire suppression of evidence, where 
affidavit showed sale. 

U.S.—U. S. v. Nagle, D.C.N.Y., 34 F. 
2d 952. 

Belief of affiant 

Where moving papers showed that 
raid of accused's apartment was con¬ 
ducted by city police officers, and 
their answering affidavit stated that 
no federal agehts were present, be¬ 
lief expressed by accused’s wife that 
22A C.J.S.—41 


federal agents were present was in¬ 
sufficient to require suppression, on 
ground that search was unlawful, of 
evidence of finding morphine. 

U.S.—'U. S. v. Moe Liss, C.C.A.N.Y., 

105 F.2d 144. 

93.2 Evidence held sufficient 

(1) To show that a search was 
made with reasonable cause. 

Cal.—Priestly v. Superior Court of 
City and County of San Francisco, 
330 P.2d 39, 50 C.2d 812. 

People v. Montes, 343 P.2d 141, 
173 C.A.2d 256. 

(2) To show probable cause for 
search of automobile without a war¬ 
rant. 

U.S.—Brinegar v. U. S., Okl., 69 S. 
Ct. 1302, 338 U.S. 160, 93 L.Ed. 1879, 
rehearing denied 70 S.Ct. 31, 338 
U.S. 839, 94 L.Ed. 513. 

Jordan v. U. S., C.A.Mo., 254 F.2d 
710—Medina v. U. S., C.C.A,Tex„ 
158 F.2d 955—Cannon v. U. S., C.C. 
A.Tex., 158 F.2d 952, certiorari de¬ 
nied 67 S.Ct. 980, 330 U.S. 839, 91 
L.Ed. 1286, rehearing denied 67 S. 
Ct. 1186, 331 U.S. 863, 91 L.Ed. 
1869. 

(3) To show probable cause for 
issuance of search warrant. 

U.S.—Rutherford v. U. S., C.A.Cal., 
264 F.2d 180, certiorari denied 79 
S.Ct. 1140, 359 U.S. 1003, 3 L.Ed.2d 
1031—Burris v. U. S., C.A.Fla., 192 
F.2d 253—Batten v. U. S., C.A.Fla., 
188 F.2d 75—Blake v. U. S„ C.C.A. 
Fla., 141 F.2d 953. 

U. S. v. Joseph, D.C.Pa., 174 F. 
Supp. 539. 

D.C.—Brandon v. U. S., 270 F.2d 311, 

106 U.S.App.D.C. 118—Hawkins v. 
U. S., 238 F.2d 265, 99 U.S.App. 
D.C. 189, certiorari denied 77 S.Ct 
684, 353 U.S. 925, 1 L.Ed.2d 720— 
U. S. v. Carrol, 234 F.2d 679, 98 U.S. 
App.D.C. 244, reversed on other 
grounds 77 S.Ct 1332, 354 U.S. 394, 
1 L.Ed.2d 1442. 

U. S. v. Bowman, D.C„ 137 F. 
Supp. 385—U. S. v. Bell, D.C., 126 
F.Supp. 612, motion denied 17 F.R, 
D. 13. 

(4) To show probable cause for ar¬ 
rest of accused. 

Cal.—People v. Burgess, 338 P.2d 524, 
170 C.A.2d 36. 

D.C.—Willis v. U. S., 271 F.2d 477, 
106 U.S.App.D.C. 211—Britton v. U. 
S., 263 F.2d 492, 105 U.S.App.D.C. 
46—Mills v. U. S., 196 F.2d 600, 90 
U.S.App.D.C. 365, certiorari denied 
73 S.Ct 27, 344 U.S. 826, 97 L.Ed. 
643—Harvey v. U. S., 193 F.2d 928, 
90 U.S.App.D.C. 167, certiorari de¬ 
nied 72 S.Ct 760, 343 U.S. 927, 96 
L.Ed. 1337. 

Fla.—Cameron v. State, App., 112 So. 
2d 864. 

Xnd.—Stearsman v. State, 143 N.E.2d 
81, 237 Ind. 149. 
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Ky.—Wilson v. Commonwealth, 258 
S.W.2d 497. 

Mo.—State v. Edwards, 317 S.W.2d 
441. 

Okl.—O'Dell v. State, 158 P.2d 180, 
80 Okl.Cr. 194. 

Wash.—Bremerton v. Smith, 199 P. 
2d 95, 31 Wash.2d 788. 

(5) To establish that arrest for 
reckless driving was subterfuge to 
search automobile. 

Okl.—McCormick v. State, Cr., 277 
P.2d 219. 

(6) To require finding that there 
had been a lack of probable cause to 
believe that grounds existed to sup¬ 
port issuance of search warrant. 

D.C.—U. S. v. Johnson, D.C., 113 F. 

Supp. 359. 

Evidence held insufficient 

(1) To show probable cause for 
arrest of accused. 

U.S.—'Worthington v. U. S., C.C.A. 

Mich., 166 F.2d 557. 

D.C.—Bynum v. U. S., 262 F.2d 465, 
104 U.S.App.D.C. 368. 

(2) To overcome presumption that 
officers had probable cause for 
searching automobile, seizing liquor 
found therein, and arresting plain¬ 
tiffs who were in possession there¬ 
of. 

Mont—State v. District Court of 
Fourth Judicial Dist. in and for 
Ravalli County, 232 P. 201, 72 
Mont. 213. 

(3) To show probable cause for is¬ 
suance of search warrant. 

D.C.—U. S. v. Bowman, D.C., 137 F. 
Supp. 385. 

(4) To establish existence of prob¬ 
able cause to believe that crime has 
been or is being committed justify¬ 
ing search. 

Mich.—People v. Zeigler, 100 N.W.2d 
456, 358 Mich. 355. 

Okl.—State v. Lumley, 178 P.2d 629, 
83 Okl.Cr. 430. 

93.4 Evidence held sufficient 

(1) To show valid good-faith ar¬ 
rest. 

U.S.—Abel v. U. S., N.Y., 80 S.Ct., 683, 
362 U.S. 217, 4 L.Ed.2d 668, rehear¬ 
ing denied 80 S.Ct. 1056, 362 U.S. 
984, 4 L.Ed.2d 1019. 

Leahy v. U. S., C.A.Cal., 272 F. 
2d 487. 

Okl.—Peterson v. State, Cr., 280 P.2d 
1029—Brinegar v. State, 262 P.2d 
464, 97 Okl.Cr. 299. 

(2) To sustain finding on motion 
to suppress evidence of liquor seized 
that accused was arrested for speed¬ 
ing. 

Ind.—Dafoff v. State, 154 N.E. 668, 
198 Xnd. 701. 

(3) To require finding that prohi¬ 
bition agent when making arrest and 
search purported to act under war¬ 
rant, whereas no warrant for search 
of premises had been issued. 
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Such rules have also been applied in determining 
the sufficiency of the evidence to establish the right 
of accused to institute the proceedings, 93 * 6 or to 
justify the order of the court granting or overrul¬ 
ing the motion. 93 * 8 In order to prevail on his mo¬ 
tion, accused is bound to show in a clear and definite 
way that the evidence he seeks to suppress was ob¬ 
tained in violation of his constitutional rights. 93 * 10 
He makes a prima facie case when he establishes 
that an arrest was made without a warrant or that 
private premises were entered or a search made 


without a search warrant. 93 * 12 

Unless it is clearly shown that the officers mak¬ 
ing a search complied with the legal prerequisites 
necessary to constitute a lawful search, the evidence 
seized by such unreasonable search will be suppress¬ 
ed on timely objection by accused. 93 * 14 Consent to 
the search and seizure must be proved by clear and 
positive testimony, 93 * 16 and it must be established 
that there was no duress or coercion, actual or im¬ 
plied. 93 * 18 Where accused is under arrest, the gov- 


T7.S.—Go-Bart Importing Co. v. U. S., 
N.Y., 51 S.Ct. 153, 282 TJ.S. 344, 75 
L.Ed. 374. 

(4) To establish that accused had 
been Illegally detained. 

U.S.—U. S. v. Skeeters, X).C.Cal., 122 
F.Supp. 52. 

(5) To establish that statement of 
accused had been Induced by his il¬ 
legal detention. 

TJ.S.—IT. S. v. Skeeters, D.C.Cal., 122 
F.Supp. 52. 

(6) To show that the purpose of 
entering house was not to arrest ac¬ 
cused but was to search for distil¬ 
ling equipment. 

U.S.—Jones v. U. S., Ga., 78 S.Ct. 1253, 
357 TJ.S. 493, 2 L.Ed.2d 1514. 

(7) To show other matters. 

U.S.—U. S. v. Games, C.A.N.T., 258 

F.2d 530, certiorari denied Games 
V. IT. S., 79 S.Ct 651, 359 U.S. 937, 
3 L.Ed.2d 637. 

Okl.—State v. Haygood, Cr., 325 P.2d 
978. 

93.6 Evidence held sufficient 

(1) To establish that accused was 
a person aggrieved by the unlawful 
search. 

U.S.—Jones v. IT. S., App.D.C., 80 S. 
Ct. 725, 362 U.S. 257, 4 L.Ed.2d 
697. 

(2) To establish that accused was 
owner and In possession of premises 
in question, so as to authorize ac¬ 
cused to raise objection that such 
premises were illegally searched. 

Fla.—Houston v. State, App., 113 So. 

2d 582. 

(3) To sustain finding that accus¬ 
ed was not a legal tenant of premis¬ 
es involved. 

Fla.—Tribue v. State, App., 106 So. 
2d 630. 

(4) To show that right to object 
had been waived. 

Wash.—State v. Smith, 314 P.2d 1024, 
50 Washed 408. 

93.8 Evidence held sufficient 

(1) To warrant denial of motion. 
U.S.—Raimondi v. U. S., C.A.Cal., 207 
F.2d 695. 

Okl.—Lewis v. State, Cr., 322 P.2d 
424—Forrester v. State, Cr., 297 
P.2d 418—Williams v. State, Cr., 
291 P.2d 383—Simmons v. State, Cr., 
272 P.2d 467—Johnson v. State, 244 


P.2d 344, 95 Okl.Cr. 235—McElroy 
v. State, 133 P.2d 900, 76 Okl.Cr. 
10—Robbins v. State, 95 P.2d 653, 
68 Okl.Cr, 61. 

(2) To show that affiant actually 
signed and swore to search warrant, 
justifying denial of motion to sup¬ 
press evidence obtained thereunder. 
U.S.—Hirschfeld v. U. S., C.C.A.I11, 
54 F.2d 62. 

Evidence held insufficient 

To warrant order granting motion. 
U.S.—Lapides v. U. S., C.A.N.Y., 215 
F.2d 253. 

93.10 U.S.—’White v. U. S„ C.A.Miss., 
194 F.2d 215, certiorari denied 72 
S.Ct. 760, 343 U.S. 930, 96 L.Ed. 
1340. 

93.12 Cal.—Priestly v. Superior 

Court of City and County of San 
Francisco, 330 P.2d 39, 50 C.2d 

812—Badillo v. Superior Court In 
and For City and County of San 
Francisco, 294 P.2d 23, 46 C.2d 

269. 

People v. Malone, 343 P.2d 333, 
173 C.A.2d 234—People v. Dewson, 
310 P.2d 162, 150 C.A.2d 119—Peo¬ 
ple v. Silvestri, 309 P.2d 871, 150 
C.A.2d 114—People v. Carswell, 308 
P.2d 852, 149 C.A.2d 395—People 
v. Holguin, 302 P.2d 635, 145 C.A.2d 
520—People v. Bock Leung Chew, 
298 P.2d 118, 142 C.A.2d 400. 

Okl.—Roler v. State, 212 P.2d 158, 90 
Okl.Cr. 163. 

93.14 Okl.—Crim v. State, 145 P.2d 
444, 78 Okl.Cr. 153. 

93.16 U.S.—U. S. v. Kidd, D.C.La., 
153 F.Supp. 605. 

D.C.—Watson v. U. S., 249 F.2d 106, 
101 U.S.App.D.C. 350. 

U. S. v. Wallace, D.C., 160 F. 
Supp. 859. 

Okl.—Burns v. State, Cr., 282 P.2d 
258. 

93.18 D.C.—Watson v. U. S., 249 F. 
2d 106, 101 U.SApp.D.C. 350. 

U. S. v. Wallace, D.C., 160 F. 
Supp. 859. 

Evidence held sufficient 

(1) To show search was made 
with consent of accused freely giv¬ 
en. 

U.S.—'U. S. v. MacLeod, C.A.I11., 207 
F.2d 853—Shores v. U. S., C.A.Ark., 

642 


174 F.2d 838—Ruhl v. U. S., C.C.A. 
Wyo., 148 F.2d 173. 

U. S. v. Martin, D.C.N.Y., 176 F. 
Supp. 262—U. S. v. Weldon, D.C. 
Cal., 112 F.Supp. 192—U. S. v. 
Haas, D.C.Pa., 106 F.Supp. 295, mo¬ 
tion refused 109 F.Supp. 443. 

Cal.—People v. White, 324 P.2d 296, 
159 C.A.2d 586. 

D.C.—Mallory v. U. S., 236 F.2d 701, 
98 U.S.App.D.C. 406, reversed on 
other grounds 77 S.Ct. 1356, 354 
U.S. 449, 1 L.Ed.2d 1479—Brainard 
v. U. S„ 22 0 F.2d 384, 95 U.S.App. 
D.C. 121. 

Fla.—Starks v. State, App., 108 So. 
2d 788. 

Ill.—People v. Mathews, 92 N.E.2d 
147, 406 Ill. 35. 

Okl.—Heartsill v. State, Cr., 341 P.2d 
625. 

Wash.—State v. Greco, 324 P.2d 1086, 
52 Wash.2d 265—State v. Smith, 
314 P.2d 1024, 50 Wash.2d 408. 

(2) To support finding that accus¬ 
ed waived right to require search 
warrant before search. 

Okl.—Hogan v. State, 236 P.2d 276, 
94 Okl.Cr. 375. 

(3) To establish that search was 
not made with consent of accused. 
U.S.—U. S. v. Arrington, C.A.I11., 215 

F.2d 630. 

U. S. v. Lerner, D.C.Cal., 100 F. 
Supp. 765—U. S. v. Maryland Bak¬ 
ing Co., D.C.Ga., 81 F.Supp. 560— 
U. S. v. Lantrip, D.C.Ark. f 74 F. 
Supp. 946. 

(4) To establish that consent had 
not been real, uncoerced and volun¬ 
tary. 

U.S.—U. S. v. Ong Goon Sing, D.C.N. 
Y., 149 F.Supp. 267. 

U. S. v. Cole, D.C.Conn., 6 F.R. 
D. 581. 

D.C.—U. S. v. Wallace, D.C., 160 F. 
Supp. 859. 

(5) To show fraud was practiced 
on accused. 

U.S.—U. S. v. Wheeler, D.C.Pa„ 149 
F.Supp. 445. 

Evidence held Insufficient 

(1) To show that evidence sought 
to be suppressed was taken under 
duress. 

U.S.—U. S. v. Lyon Drug Co., D.C. 
Wis., 122 F.Supp. 597. 
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erninent’s burden is particularly heavy. 93 - 20 Evi¬ 
dence at trial on the merits is separate and distinct 
from, and does not relate back to bolster, evidence 
on motion of accused to suppress evidence. 93 - 32 

Suppression of evidence prior to an indictment 
should be considered only when there is a clear and 
definite showing that constitutional rights have been 
violated. 93 - 24 

§ 657(33).-Hearing 

a. In general 

b. Affidavits 

c. Reception of evidence 

a. In General 

The trial court may, and usually should, conduct a 
pretrial hearing to determine whether evidence should be 
suppressed as wrongfully obtained; and the general rules 
relating to the hearing of motions ordinarily apply. 

The trial court may properly conduct a pretrial 
hearing to determine whether evidence should be 
suppressed as wrongfully obtained. 93 - 50 A duly 
made motion to suppress must be considered on its 
merits, 93 - 65 and although the right may be waiv¬ 


ed, 93 - 60 on motion to suppress accused is entitled to 
a hearing to determine the precise facts surround¬ 
ing the manner of obtaining the evidence. 93 - 66 -The 
duty to grant a hearing on the motion is limited, 
however, by the prayer of the motion. 93 - 70 The gen¬ 
eral rules relative to the hearing of motions ordi¬ 
narily apply. 94 The court is not required to take 
the allegations of fact in the motion as true unless 
they are shown to be true by the evidence. 95 Re¬ 
citals of fact in the motion require proof in the 
same way as an allegation of fact in any other plead¬ 
ing or paper. 96 

b. Affidavits 

In some Jurisdictions a motion to suppress or exclude 
evidence may be heard on affidavits. 

In some jurisdictions, a motion to suppress or ex¬ 
clude evidence may be heard on affidavits, 97 or the 
court may consider oral testimony in addition to, 
or in lieu of, affidavits. 97 - 5 When the matter is sub¬ 
mitted on affidavits, the court may decline to permit 
the moving party to cross-examine affiant present at 
the hearing. 98 The averments of the affidavits must 
be sufficient. 99 Where accused supports his motion 


(2) To disclose that consent was 
voluntarily given. 

U.S.—U. S. V. Kidd, D.C.La., 153 F. 
Supp. 605. 

(3) To support finding of consent. 
Cal.—People v. Duroncelay, 312 P.2d 

690, 48 C.2d 766. 

D.C.—Higgins v. U. S., 209 F.2d 819, 
93 U.S.App.D.C. 340. 

(3) To sustain finding that accus¬ 
ed had waived search warrant. 

Okl.—Burns v. State, Cr., 282 P.2d 

258. 

93.20 D.C.—Watson v. U. S., 249 F. 
2d 106, 101 U.S.App.D.C. 350. 

TJ. S. v. Wallace, D.C., 160 F. 
Supp. 859. 

93.22 Okl.—Forrester v. State, Cr., 
297 P.2d 418—McMillon v. State, 
247 P.2d 295, 95 Okl.Cr. 409—Dow¬ 
ell v. State, 245 P.2d 455, 95 Okl. 
Cr. 377. 

93.24 U.S.—U. S. v. Hart e-Hanks 
Newspapers, C.A.Tex., 254 F.2d 366, 
certiorari denied Hart e-Hanks 
Newspapers v. U. S., 78 S.Ct. 1385, 
357 U.S. 938, 2 L.Ed.2d 1551. 

93.50 U.S.—U. S. v. Orta, C.A.Fla. f 
253 F.2d 312, certiorari denied Orta 
v. U. S., 78 S.Ct. 1149, 357 U.S. 905, 
2 L.Ed.2d 1156. 

93.55 U.S.—Jones v. U. S., App.D.C., 
80 S.Ct. 725, 362 U.S. 257, 4 L.Ed. 
2d 697. 

93.60 Fla.—Fuller v. State, 31 So.2d 

259, 159 Fla. 200. 

93.65 U.S.—U. S. v. Manno, D.C.I11., 
118 F.Supp. 511. 


If allegations of motion present 
questions of fact, questions must be 
resolved by a hearing at which evi¬ 
dence is introduced. 

Ill.—People v. Elmore, 158 N.E.2d 45, 
16 I11.2d 412, certiorari denied 

Elmore v. Illinois, 80 S.Ct 132, 361 
U.S. 870, 4 L.Ed.2d 109. 

Trial of issue 

Where issue is taken by appropri¬ 
ate pleadings to motion to suppress 
evidence, such issue should be tried. 
Okl.—Mayberry v. State, 70 P.2d 
1106, 62 Okl.Cr. 183. 

Accused held not deprived of hearing 

D.C.—Simato v. District of Columbia, 
Mun.App., 108 A.2d 376. 

93.70 U.S.—'U. S. v. Achilli, C.A.I11., 
234 F.2d 797, affirmed 77 S.Ct. 995, 
353 U.S. 373, 1 L.Ed.2d 918, rehear¬ 
ing denied 77 S.Ct. 1391, 1394, 354 
U.S. 943, 1 L.Ed.2d 1540. 

94. Postponement 

Refusal to grant continuance or 
shorten time of motion to suppress 
evidence under search warrant and 
proceeding to trial without hearing 
motion was held error. 

Mich.—People v. Van Vorce, 215 N. 
W. 5, 240 Mich. 75. 

Stay against parties not in pos¬ 
session of evidence sought to be 
suppressed or served with process 
should not be continued. 

U.S.—In re Lefkowitz, D.C.N.V., 47 
F.2d 921, modified on other 
grounds, C.C.A., Lefkowitz v. U. S. 
Attorney for Southern Dist. of 
New York, 52 F.2d 52, affirmed 52 
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S.Ct. 420, 285 U.S. 452, 76 L.Ed. 
877, 82 A.L.R. 775. 

Failure to request hearing* 

Where no reference to accused's 
confession was made at hearing on 
motion to suppress evidence, in ab¬ 
sence of accused’s request for a pre¬ 
liminary hearing with respect to 
voluntary nature of his confession, 
there was no duty on the court to in¬ 
vestigate matter at that point. 

Mo.—State v. Estes, 281 S.W.2d 6. 

95. Ind.—Mata v. State, 179 N.E. 
916, 203 Ind. 291. 

Failure of state to file answer does 
not require the allegations contained 
in the motion to be taken as true. 
Ill.—People v. Elmore, 158 N.E.2d 45, 
16 U1.2d 412, certiorari denied El¬ 
more v. Illinois, 80 S.Ct 132, 361 
U.S. 870, 4 L.Ed.2d 109. 

96. Ind.—Mata v. State, 179 N.E. 

916, 203 Ind. 291. 

97. Mont.—State v. District Court 
of Ninth Judicial Dist. in and for 
Gallatin County, 233 P. 126, 72 
Mont. 245. 

Wash.—State v. Therriault, 12 F.2d 

917, 168 Wash. 517. 

97.5 Wash.—State v. Green, 260 P.2d 
343, 43 Wash.2d 102. 

98. Mont.—State v. District Court 
of Ninth Judicial Dist. in and for 
Gallatin County, 233 P. 126, 72 
Mont. 245. 

99. Statement of ooxvolusioxL or fact 
Statement in counteraffidavit, on 

motion by accused to suppress evi¬ 
dence seized during search, that af¬ 
fiant detected a pronounced odor of 
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by affidavits, the court may consider the counteraf¬ 
fidavits of the state. 1 

Under the federal practice , an affidavit in support 
of the motion is never mandatory, 1 * 5 and seldom 
proper, 1 * 10 but with the permission, or at the request, 
of the court may in some instances be quite useful 
and proper, 1 * 15 as where the motion can be deter¬ 
mined on a question of law. 1 * 20 While it has been 
held that submission of fact by affidavit is approved 
procedure, 1 * 25 an affidavit should not be filed unless 
it is called for by the court, or the party filing the 
motion contends that the issue is one of law alone, 
in which event it would be well for him to seek the 
permission of the court to file an affidavit in support 
of the motion. 1 * 30 

An affidavit is not evidence, 1 * 36 and may not be 
used as evidence to satisfy the mandate of the Rules 


of Criminal Procedure, Rule 41 (e), 18 U.S.C.A., 
that the court shall receive evidence on any issue 
of fact necessary to the decision of the motion. 1 * 40 
So a motion to suppress evidence should not be de¬ 
cided on affidavits alone, but on the testimony of 
witnesses; 2 and since oral examination of affiants 
often strengthens or weakens the showing initially 
made by affidavits, the court may invite cross-exam¬ 
ination of affiants, 2 * 5 and may afford the parties the 
opportunity of a trial of disputed questions before 
the court without a jury, 2 * 10 at which time the 
court may hear evidence, 2 * 15 and witnesses may tes¬ 
tify and be subject to cross-examination, 2 * 20 par¬ 
ticularly as to matters of factual disagreement which 
cannot be resolved on affidavits alone. 2 * 25 Accused 
may not be cross-examined by the government un¬ 
less he voluntarily offers himself as a witness in the 
proceedings. 2 * 30 


fermenting whisky mash and moon¬ 
shine fumes coming from the build¬ 
ing constituted a statement of fact. 
Mont.—State v. District Court of 
Ninth Judicial Dist. in and for Gal¬ 
latin County, 231 P. 1107, 72 Mont. 
77. 

1. Mont.—State v. District Court of 
Ninth Judicial Dist. in and for 
Gallatin County, 231 P. 1107, 72 
Mont. 77. 

Count eraffldavit conflicting with 
sheriff’s return. 

That counteraffidavit of state, on 
motion by accused in liquor prosecu¬ 
tion to suppress evidence obtained 
under search warrant, conflicted with 
sheriff's return did not render it in¬ 
admissible, in view of statute provid¬ 
ing that sheriff's return shall be 
"prima facie evidence,” which pre¬ 
supposes that it may be overcome by 
other evidence. 

Mont.—State v. District Court of 
Ninth Judicial Dist. in and for 
Gallatin County, 231 P. 1107, 72 
Mont 77. 

1.5 TJ.S.—U. S. v. Labovitz, D.C. 
Mass., 20 F.R.D. 3—TJ. S. v. War¬ 
rington, D.C.Cal., 17 F.R.D. 25. 
1.10 TJ.S.—U. S. v. Warrington, su¬ 
pra. 

1.15 TJ.S.—TJ. S. v. Warrington, su¬ 
pra. 

Requirement by court 

Court in the exercise of its discre¬ 
tion may require that accused sup¬ 
port application by affidavit. 

TJ.S.—TJ. S. v. Privinzlni, D.C.N.T., 6 
F.R.D. 207. 

1.20 TJ.S.—TJ. S. v. Warrington, D.C. 
Cal., 17 F.R.D. 25. 

Court will always permit affidavit 
to he filed by accused or by the gov¬ 
ernment, if either contends that pro¬ 
ceeding can he determined on a point 
of law without an issue of fact being 
Involved. 


TJ.S.—TJ. S. v. Warrington, supra. 

1.25 TJ.S.-—Lapides v. TJ. S., C.A.N. 
Y., 215 F.2d 253—Cheng Wai v. U. 
S. f C.C.A.N.Y., 125 F.2d 915—Res- 
zutek v. U. S., C.C.A.N.Y., 147 F. 
2d 142. 

TJ. S. v. Jackson, D.C.N.Y., 122 F. 
Supp. 295—U. S. v. Skeeters, D.C. 
Cal., 122 F.Supp. 52. 

Submission as permissive 

(1) It has been stated broadly that 
the moving party may or may not 
submit an affidavit in support of his 
application. 

U.S.—U. S. v. Privinzini, D.C.N.Y., 6 
F.R.D. 207. 

(2) This is true where the motion 
is based on the ground that the war¬ 
rant is insufficient on its face. 

U.S.—TJ. S. v. Vomero, D.C.N.Y., 6 

F.R.D. 275. 

(3) Where the motion is predicated 
on any of the other four grounds 
sanctioned by the Rules of Criminal 
Procedure, Rule 41(e), 18 U.S.C.A., 
some evidence of probative value in 
affidavit form should he presented 
before a court Is required to enter¬ 
tain the motion. 

TJ.S.—U. S. v. Vomero, supra. 

Affidavit held insufficient 

(1) To merit a hearing on accus¬ 
ed’s motion to suppress evidence al¬ 
legedly illegally obtained by inter¬ 
cepting telephone communications. 
D.C.—TJ. S. v. Weinberg, D.C., 108 F. 

Supp. 567. 

(2) Where affidavits submitted by 
accused and narcotic agent who made 
the seizure differed widely in their 
versions of the facts surrounding 
the entry into accused’s dwelling. 
U.S.—U. S. v. Vomero, D.C.N.Y., 6 F. 

R.D. 275. 

(3) As indefinite and failing to al¬ 
lege any facts showing taint in gov¬ 
ernment’s evidence. 
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U.S.—U. S. v. Mesarosh, D.C.Pa., 13 
F.R.D. 180. 

(4) As falling to allege either own¬ 
ership or possession of articles 
claimed to have been illegally seized. 
U.S.—'U. S. v. Stein, D.C.N.Y., 53 F. 
Supp. 911. 

1.30 U.S.—U. S. v. Warrington, D.C. 
Cal., 17 F.R.D. 25. 

1.35 U.S.—U. S. v. Warrington, su¬ 
pra. 

1.40 U.S.—U. S. v. Warrington, su¬ 
pra. 

2. U.S.—U. S. v. Oley, D.C.N.Y., 21 
F.Supp. 281. 

2.5, U.S.—U. S. v. Skeeters, D.C.Cal., 
122 F.Supp. 52. 

2.10 U.S.—U. S. v. Martin, D.C.N.Y., 
176 F.Supp. 409—U. S. v. Herold, 
D.C.N.Y., 136 F.Supp. 15. 

It was within discretion of judge 
before whom one accused of crime 
moved to suppress evidence to de¬ 
cide that oral testimony was neces¬ 
sary on disputed issue raised by affi¬ 
davits and leave decision of such 
question to trial judge. 

U.S.—'U. S. v. Adelman, C.C.A.N.Y., 
107 F.2d 497. 

2.15 U.S.—'U. S. v. Pearce, C.A.I11., 
275 F.2d 318. 

U. S. v. Wolrich, D.C.N.Y., 129 F. 
Supp. 528. 

2.20 U.S.—'U. S. v. Herold, D.C.N.Y., 
136 F.Supp. 15. 

U. S. v. Warrington, D.C.Cal„ 17 
F.R.D. 25. 

2.25 U.S.—'U. S. v. Upshitz, D.C.N. 
Y., 117 F.Supp. 466. 

U. S. v. Warrington, D.C.Cal., 17 
F.R.D. 25. 

U.S*—Cheng Wai v. U. S., C.C.A.N.Y., 
125 F.2d 915. 

Denial of oral hearing held not abuse 
of discretion 

2.30 U.S.—'U. S. v. Warrington, D.C. 
Cal., 17 F.R.D. 25. 
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c. Reception of Evidence 

In the absence of a statute providing otherwise the 
trial court may, and in a proper case should, take testi¬ 
mony on a motion to suppress or exclude evidence as 
wrongfully obtained. 

In the absence of a statute requiring all evidence 
in support, and in resistance, of a motion to suppress 
or exclude evidence as wrongfully obtained to be 
put in the form of affidavits, the facts may be made 
to appear by other proper proof, either written or 
oral, 3 and the trial court should take testimony on 
the motion to suppress. 8 * 6 If there are no disputed 
questions of fact, however, the matter can be deter¬ 
mined without hearing evidence, 3 * 10 as where the 
motion is based on the illegality of the search war¬ 
rant and its legality may be determined by an exam¬ 
ination of the affidavit and warrant. 3 * 15 Refusal to 
permit accused to introduce evidence on his motion 
to suppress was not an abuse of discretion where he 
had ample opportunity to introduce such evidence 
at the trial. 3 * 20 

Federal practice. In proceedings under Rule 41 
(e) of the Federal Rules of Criminal Procedure, 18 
U.S.C.A., which specifically provides that the judge 
shall receive evidence on any issue of fact, an ac¬ 
cused is entitled to submit evidence on an issue of 
fact necessary to the decision of the motion, 3 * 25 
and it then devolves on the trial court to evaluate 
the testimony and resolve the issue. 3 * 30 The court 
will of its own motion, if necessary, require both 
parties to adhere strictly to the issues raised by the 
motion, 3 * 35 and will not permit the proceeding to be 
used by either the government or accused as a “fish¬ 


ing expedition” wherein an effort is made to peer 
into the files of the opposition. 3 * 40 Before a finding 
can be made that there has been an illegal arrest, 
a showing must be made that there has been an ar¬ 
rest. 3 * 46 Where the essential facts are not in dis¬ 
pute, however, there is no need for the court to re¬ 
ceive evidence on any issue of fact necessary to the 
decision of the motion. 3 * 60 

The manner of showing that evidence was derived 
from information gathered in an illegal search must 
be left to the unabused discretion of the trial 
court. 3 * 55 Where accused has proved to the trial 
court's satisfaction that a search was illegal, 3 * 60 
or that wire tapping was unlawfully employed, 3 * 66 
the trial court must give opportunity to accused to 
prove that a substantial portion of the case against 
him was thus unlawfully procured, leaving ample 
opportunity to the government to convince the court 
that its proof had an independent origin. 

§ 657(34).-Determination 

The rules applicable to the determination of motions 
generally have been applied in the determination of pro¬ 
ceedings to suppress or exclude evidence which has al¬ 
legedly been wrongfully obtained. 

The rules applicable to the determination of mo¬ 
tions generally have been applied in the determina¬ 
tion of proceedings to suppress or exclude evidence 
which has allegedly been wrongfully obtained. 3 * 30 
Thus the court must determine as a matter of fact 
what were the circumstances of the search and sei¬ 
zure by which the evidence was procured. 4 An is¬ 
sue of fact to be determined in such proceedings is 


3. Wash.—State v. Therriault, 12 P. 

2d 917, 168 Wash. 517. 
Admissibility of evidence see supra 
§ 657(32) b. 

3.5 Mich.—People v. Gonzales, 84 
N.W.2d 753, 349 Mich. 572. 

Okl.—Mathis v. City of Tulsa, 262 P. 
2d 710, 97 Okl.Cr. 317—Isbell v. 
State, 143 P.2d 627, 78 Okl.Cr. 78- 
Whit well v. State, 114 P.2d 489, 72 
Okl.Cr. 192. 

3.10 Ill.—People v. Elmore, 158 N.E. 
2d 45, 16 I11.2d 412, certiorari de¬ 
nied Elmore v. Illinois, 80 S.Ct. 132, 
361 U.S. 870, 4 L.Ed.2d 109. 

3.15 Ill.—People v. Alvis, 174 N.E. 
527, 342 Ill. 460. 

3.20 Ala.—Kelley v. State, 105 So.2d 
687, 39 Ala.App. 572, certiorari de¬ 
nied 105 So.2d 690, 268 Ala. 693. 
3.25 Bight to present evidence held 
not waived 

U.S.—Hoffritz v. U. S., C.A.Cal., 240 
F.2d 109. 

3.30 U.S.—Hoffritz v. U. S„ supra. 
3.35 U.S.—U. S. v. Warrington, D.C. 
Cal., 17 F.R.D. 25. 


3.40 U.S.—U. S. v. Warrington, su¬ 
pra. 

3.45 U.S.—U. S. v. Bonanno, D.C.N. 
Y., 180 F.Supp. 71. 

3.50 U.S.—U. S. v. Gross, D.CJN.Y., 
137 F.Supp. 244. 

3.55 U.S.—U. S. v. Krulewitch, C.C. 
A.N.Y., 167 F.2d 943, reversed on 
other grounds 69 S.Ct. 716, 336 U. 
S. 440, 93 L.Ed. 790. 

Held not abuse of discretion 
Where an illegal search had been 
established and defense counsel 
thereafter asserted that other evi¬ 
dence was unlawfully obtained, trial 
court did not abuse its discretion in 
accepting assurance of prosecuting 
attorney as to proper origin of evi¬ 
dence. 

U.S.—U. S. v. Krulewitch, supra. 

3.60 U.S.—U. S. v. Krulewitch, su¬ 
pra. 

3.65 U.S.—Nardone v. U. S., N.Y., 60 
S.Ct. 266, 308 U.S. 338, 84 L.Ed. 
307. 

U. S. v. Coplon, C.A.N.Y., 185 F. 
2d 629, 28 A-L.R.2d 1041, certiorari 
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denied 72 S.Ct. 362, 342 U.S. 920, 
96 LuEd. 688. 

U. S. v. Coplon, D.C.N.Y., 88 F. 
Supp. 921—U. S. v. Pillon, D.C.N.Y., 
36 F.Supp. 567. 

D.C.—U. S. v. Weinberg, D.C., 108 F. 
Supp. 567. 

3.80 Waiver of objections 

(1) Accused abandoned objections 
to denial of motion to suppress evi¬ 
dence as obtained by illegal search 
and rested case on evidence by going 
to trial without exception to denial 
of motion. 

U.S.—Ritkofsky v. U. S., C.C.A.N.J., 
60 F.2d 267. 

(2) Accused did not, by his own 
testimony, waive error in overruling 
motion to suppress evidence time¬ 
ly filed but not heard before trial. 
U.S.—Kroska v. TJ. S., C.C.A.Minn., 

51 F.2d 330. 

4. U.S.—U. S. v. Goodhues, D.C.M<L, 
53 F.2d 696. 

Cal.—People v. Weathers, 328 P.2d 
222, 162 C.A.2d 545. 

Wis.—State v. Mier, 35 N.W.2d 196, 
254 Wis. 180. 
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for the trial judge, 5 and it is for him to determine 
the legality of the search, 5 - 6 the reasonableness 
thereof, 5 - 10 and whether there was probable cause 
for the issuance of a search warrant 5 - 15 or for a 
search without a warrant. 5 * 20 The court is not re¬ 
quired to accept as true movant's evidence in con¬ 
flict with the evidence of the state, 6 but it is for the 
court to determine the credibility of the testimony 6 - 5 
and the weight to be given to the evidence. 6 - 10 

In deciding whether there was proof to sustain a 
finding of probable cause on which to issue a search 
warrant, the court considers only the record made 
before the search warrant was issued. 7 Facts which 
should have been alleged in the application for the 
search warrant will not be heard by the court on the 
motion. 6 Where the basis for suppression is al¬ 
leged defects in the affidavit for the search warrant 
and in the search warrant and no evidence is intro¬ 
duced in support thereof, only questions of law are 
raised; 8 * 6 and where the motion is based on the 
illegality of the search warrant, and its legality 
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may be determined by an examination of the affidavit 
and warrant, no necessity for the hearing of evi¬ 
dence arises. 9 

Formal findings are not required in admitting evi¬ 
dence over objection that it was obtained by unlaw¬ 
ful search. 9 - 5 

Reopening or setting aside . According to some 
authority, the reopening of the hearing of a motion 
to suppress evidence is discretionary with the 
court, 10 but Rule 41 (e) of the Federal Rules of 
Criminal Procedure, 18 U.S.C.A., does not permit a 
federal court to rehear or review the matter if a 
motion has been properly made and disposed of. 10 - 5 
Where a motion to suppress evidence is denied, in 
some jurisdictions a second motion for the same 
purpose is not permissible; 11 and where the motion 
is denied because of a defective affidavit, the court 
does not abuse its discretion in refusing to set aside 
its order when it appears that the defective affidavit 
was on file for several months prior to the hearing 
of the motion. 12 


5. TT.S.—Burris v. U. S., C.A.Fla., 
192 F.2d 253. 

Okl.—Payne v. State, Cr. f 330 P.2d 
382. 

Whether accused was being 1 illegal¬ 
ly detained is a question of fact for 
the court. 

U.S.-—1U. S. v. Skeeters, D.C.Cal., 122 
F.Supp. 52. 

Objection to admissibility of evi¬ 
dence which officers had found in ac¬ 
cused’s kitchen after accused had 
permitted them to search his prem¬ 
ises for stolen goods presented pre¬ 
liminary question of fact for deter¬ 
mination of trial judge. 

N.C.—State v. Moore, 83 S.E.2d 912, 
240 N.C. 749. 

5.5 U.S.—Crosby v. U. S„ C.A.Fla., 
231 F.2d 679, certiorari denied 77 
S.Ct. 46, 352 TJ.S. 831, 1 L.Ed.2d 
52, rehearing denied 77 S.Ct. 322, 
352 U.S. 955, 1 L.Ed.2d 245. 

Fla.—Brown v. State, 91 So.2d 175 
—Brown v. State, 46 So.2d 479— 
Johnson v. State, 27 So.2d 276, 157 
Fla. 685, certiorari denied 67 S.Ct. 

. 491, 329 U.S. 799, 91 L.Ed. 683. 

Consent to search 
Where evidence regarding ac¬ 
cused’s consent to search without 
warrant, on motion to suppress evi¬ 
dence, was conflicting, issue was one 
for trial judge. 

Mo.—State v. Lee, 11 S.W.2d 1044. 

5.10 U.S.—Blackford v. U. S., C.A. 
Cal., 247 F.2d 745, certiorari denied 
78 S.Ct. 672, 356 U.S. 914, 2 L.Ed. 
2d 586. 

Mich.—People v. Gonzales, 84 N.W. 
2d 753, 349 Mich. 572. 


Okl.—Branson v. State, Cr., 270 P.2d 
362—Webster v. State, 248 P.2d 
646, 96 Okl.Cr. 44—Kirk v. State, 
223 P.2d 558, 92 Okl.Cr. 360—Isbell 
v. State, 143 P.2d 627, 78 Okl.Cr. 
78. 

5.15 U.S.—U. S. v. Evans, D.C.Tenn., 
97 F.Supp. 95. 

5.20 Cal.—People v. Arter, 337 P.2d 
534, 169 C.A.2d 439—People v. Rob¬ 
inson, 333 P.2d 120, 166 C.A.2d 416 
—People v. Boyd, 327 P.2d 913, 162 
C.A.2d 332. 

6. Mont.—State v. District Court of 
Ninth Judicial Dist. in and for 
Gallatin County, 233 P. 126, 72 
Mont. 245. 

Admission of accused as basis for 
warrant 

Trial judge could properly disbe¬ 
lieve accused's denial of alleged ad¬ 
mission to affiant for search war¬ 
rant that accused sold liquor. 

Mich.—People v. Gutzki, 248 N.W. 
555, 263 Mich. 82. 

6.5 U.S.—'U. S. v. Haas, D.C.Pa., 106 
F.Supp. 295, motion refused 109 F. 
Supp. 443. 

6.10 U.S.—'U. S. v. Li Fat Tong, C.C. 
A.N.T., 152 F.2d 650. 

U. S. v. Joseph, D.C.Pa., 174 F. 
Supp. 539. 

7. Wis.—State v. Mier, 35 N.W.2d 
196, 254 Wis. 180—State v. Drew, 
257 N.W. 681, 217 Wis. 216. 

Affidavit 

(1) In reviewing action of United 
States commissioner in finding prob¬ 
able cause for issuance of search 
warrant, court would confine its in¬ 
quiry to the four comers of affidavit. 
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U.S.—U. S. v. Evans, D.C.Tenn., 97 F. 
Supp. 95. 

(2) Duty of the court is limited to 
an examination of the face of the 
affidavit to determine whether the 
facts alleged are sufficient to consti¬ 
tute probable cause for the issuance 
of the warrant. 

Okl.—Jaffee v. State, 134 P.2d 1027, 
76 Okl.Cr. 95—Wood v. State, 134 
P.2d 1021, 76 Okl.Cr. 89—Shaw v. 
State, 134 P.2d 999, 76 Okl.Cr. 271, 
rehearing denied 138 P.2d 136, 76 
Okl.Cr. 271. 

8. Alaska.—U. S. v. Doumain, 7 
Alaska 31. 

8.5 Okl.—Shiever v. State, 230 P.2d 
282, 94 Okl.Cr. 37. 

Questions considered 
In making its determination, court 
was limited in its inquiry to ques¬ 
tions whether or not allegations 
were properly made in affidavit for 
search warrant and whether search 
warrant, issued and based thereon, 
was sufficient. 

Okl.—Davis v. State, Cr„ 280 P.2d 
749. 

9. See supra § 657(33) c. 

9.5 Cal.—People v. Ball, 328 P.2d 
276, 162 C.A.2d 465. 

10. Mo.—State v. Askew, 56 S.W.2d 
52, 331 Mo. 684. 

10.5 D.C.—U. S. v. Jennings, D.C., 19 
F.R.D. 311, affirmed 247 F.2d 784, 
101 U.S.App.D.C. 198. 

11. See infra 5 657(35). 

12. Ind.—Tongut v. State, 151 N.E. 
427, 197 Ind. 539. 
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§ 657(35).-Relief Awarded 

a. In general 

b. Construction and effect of ruling 
a. In General 

It is the duty of the trial court to rule on the motion 
to suppress or exclude evidence, and the relief awarded 
in each case must depend on the facts and circumstances. 

It is the duty of the trial court to rule on the mo¬ 
tion to suppress or exclude evidence as unlawfully 
obtained; 12 * 50 and in the exercise of its discretion 
the court may grant 12 * 55 or deny 12 * 60 the motion. 
Each case must depend on its own facts and circum¬ 
stances under relevant criteria. 12 * 65 If a motion 
sufficient on its face is summarily overruled without 
any issue being taken thereon, the action of the 
court is irregular. 13 Doubts will not be resolved 
against accused when a crucial issue of constitu¬ 
tional immunity is raised. 13 * 5 

The motion is properly denied where it does not 
state a good ground for granting it, 13 - 10 where coun¬ 
sel for accused, with ample time to prepare and 
present the motion, is not ready when the court calls 
for a hearing thereon, 13 * 15 where the motion is op¬ 
posed by the state’s general denial and no proof is 
offered by accused or state, 14 where accused fails 
to sustain his burden of proof, 14 - 5 or where the 
property sought to be suppressed is not named or 
identified. 15 Where the motion is for the suppres¬ 
sion of all of the evidence seized, the court may 
deny the motion where part of the evidence is com¬ 
petent against accused. 16 

Furthermore the motion is properly denied where 
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the government does not offer any evidence procured 
as a result of the unlawful search or seizure 16 * 6 
and did not in any -way use the information obtained 
as a result of such search, 16 * 10 or where there is no 
way of telling whether or not the government in¬ 
tends to use any evidence so obtained. 16 * 15 If the 
movant fails to prove any proprietary interest in 
the property seized, the denial of the motion is 
proper, 17 although it has been held that the court is 
not justified in overruling a motion to suppress evi¬ 
dence in the form of property merely because ac¬ 
cused, according to his own evidence, never had 
possession of the property seized. 18 Where the 
motion is continued to trial and by stipulation the 
judge performs the functions of a jury, a finding 
of guilt is an affirmation of the validity of the 
search. 10 

Where the motion is based on a claim of illegal 
and improper issuance of the search warrant under 
which the evidence was obtained, the motion will 
be denied where the affidavit on which the warrant 
was obtained sets forth probable cause for the issu¬ 
ance of the warrant. 19 * 5 A motion to suppress evi¬ 
dence allegedly obtained by wire tap will be denied 
where the motion was indefinite as to what particu¬ 
lar messages were intercepted and the prosecuting 
attorney had sworn by affidavit that no evidence il¬ 
legally obtained will be used at the trial. 19 * 10 Where 
in connection with a motion to suppress all records 
and transcripts of unlawfully intercepted telephone 
messages defendants move for physical return of 
such records and transcripts, the motion to return 
will be denied. 19 * 15 Photographs taken by federal 


12.50 N.C.—State v. McMilliam, 92 
S.E.2d 202, 243 N.C. 771. 

12.55 U.S.—U. S. v. Kidd, D.C.La., 
153 F.Supp. 605. 

Grounds for suppressing evidence see 
supra §§ 657(26), 657(27). 

12.60 Wis.—State v. Luczaj, 100 N. 
W.2d 368, 9 Wis.2d 199. 

12.65 D.C.—U. S. v. Wallace, D.C., 
160 F.Supp. 859. 

13. Okl.—Mayberry v. State, 70 P.2d 
1106, 62 Okl.Cr. 183. 

13.5 U.S.—U. S. v. Wheeler, D.C.Pa., 
149 F.Supp. 445. 

13.10 Ala.—Ex parte City of Mobile, 
38 So.2d 330, 251 Ala. 539. 

Green v. State, 79 So.2d 555, 38 
Ala.App. 189. 

13.15 Wis.—State v. Luczaj, 100 NT. 
W.2d 368, 9 Wis.2d 199. 

14. Ind.—Davis v. State, 180 N.E. 
595, 203 Ind. 443. 

14.5 Okl.—Nixon v. State, Cr., 291 
P.2d 1043—Micklick v. State, Cr., 
285 P.2d 462—State v. Spradling, 
Cr., 272 P.2d 467—Cornett v. State, 


249 P.2d 1016, 96 Okl.Cr. 165—Mc- 
Millon v. State, 247 P.2d 295, 95 
Okl.Cr. 409—Carrell v. State, 240 
P.2d 1131, 95 Okl.Cr. 125—Route v. 
State, 238 P.2d 382, 95 Okl.Cr. 12— 
Johnson v. State, 237 P.2d 909, 95 
Okl.Cr. 1—Combs v. State, 233 P.2d 
314, 94 Okl.Cr. 206—Shiever v. 

State, 230 P.2d 282, 94 Okl.Cr. 37— 
Phinney v. State, 210 P.2d 205, 90 
Okl.Cr. 21—Sears v. State, 156 P. 
2d 145, 79 Okl.Cr. 437—Isbell v. 
State, 143 P.2d 627, 78 Okl.Cr. 78— 
Clasby v. State, 143 P.2d 430, 78 
Okl.Cr. 45. 

15. Ind.—Connell v. State, 19 N.E. 
2d 267, 215 Ind. 318. 

16. Ill.—People v. Reid, 168 N.E. 
344, 336 Ill. 421. 

Wis.—Gray v. State, 9 N.W.2d 68, 
243 Wis. 57. 

Separation of motion 
Court, although warranted in sep¬ 
arating motion to suppress evidence 
and sustaining it so far as good, 
was not required to do so, and fail¬ 
ure to suppress evidence obtained by 
officer acting under illegal warrant, 
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on motion which included request for 
suppression of other evidence law¬ 
fully seized, was not error. 

Wyo.—State v. George, 231 P. 683, 32 
Wyo. 223. 

16.5 Okl.—Moore v. State, 214 P.2d 
966, 90 Okl.Cr. 415—Duffey v. State, 
153 P.2d 629, 70 Okl.Cr. 218. 

16.10 U.S.—U. S. v. Kupper, D.C. 
Pa., 179 F.Supp. 264. 

16.15 U.S.—U. S. v. Gruber, D.C.N. 
Y., 39 F.Supp. 291. 

17. U.S.—In re Porto, D.C.N.Y., 20 
F.Supp. 950. 

18. Ill.—People v. Mirbelle, 276 Ill. 
App. 533. 

19. U.S.—Malone v. TJ. S. f C.C.A. 
Wash., 67 F.2d 339. 

19.5 D.C.—"U. S. v. Gianaris, D.C., 25 
F.R.D. 194. 

19.10 U.S.—IT. S. v. Flynn, D.C.N.Y., 
103 F.Supp. 925—IT. S. v. Frank- 
feld, D.C.Md., 100 F.Supp. 934. 

19.15 U.S.—U. S. v. Weiss, D.C.N.Y., 
34 F.Supp. 99. 
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officers in the course of an illegal search may be 
suppressed without requiring delivery of such photo¬ 
graphs to accused. 19 * 20 

Evidence which must be suppressed as to one of 
two accused persons who are jointly charged and 
who must be tried together must also be suppressed 
as to the other. 19 * 25 An order suppressing evidence 
need not include a provision that no evidence of any 
transaction recorded in the papers obtained by the 
government should be offered by it on the trial un¬ 
less it showed that it had independent proof of such 
transactions. 19 * 30 

Denial without prejudice . In a proper case, a mo¬ 
tion to suppress evidence may be denied without 
prejudice to a renewal of the motion at a proper 
time or at the trial, 20 as where no information or in¬ 
dictment has been filed. 20 * 6 

Amendment of return. The court may authorize 
amendment of the return on a search warrant to con¬ 
form to the facts shown at the hearing on a motion 
to suppress. 20 * 10 

b. Construction and Effect of Ruling 

Particular orders suppressing evidence have been 
construed; and the effect of such an order generally Is 
to render the suppressed evidence Inadmissible at the 
trial, or in any subsequent trial, of the criminal case. 

Particular orders have been construed as requir¬ 
ing suppression, but not return, of the evidence, 20 - 40 
or as being limited to actions by the federal govern¬ 
ment and in the federal courts ; 20 * 41 nevertheless it 
has been held that the federal court in the exercise 


of its supervisory power over federal law enforce¬ 
ment agencies should enjoin a federal agent from 
testifying in a state court with respect to evidence 
suppressed in the federal court as obtained in viola¬ 
tion of the federal rules governing searches and 
seizures. 20 * 42 

A ruling on a motion to quash a search warrant, 
while not technically a ruling on evidence, may be 
conclusive as to admissibility in evidence of the ar¬ 
ticle seized. 20 - 43 If the evidence is suppressed on 
the motion, it may not be admitted at the trial 20 * 44 
or in any subsequent trial of the criminal case, 20 * 45 
or considered by the jury in the case filed as a result 
of the search, 20 * 46 although it has been held proper 
to display it to the jury and to interrogate accused 
concerning it in connection with his defense of en¬ 
trapment. 20 - 47 Where the court granted a motion 
to suppress articles unlawfully seized, other testi¬ 
mony as to certain facts and circumstances which 
might have been disclosed by the articles suppressed 
was competent. 20 - 48 An order suppressing evidence 
obtained by an unlawful search of accused's property 
does not affect the admissibility of evidence obtained 
on adjoining property not owned or controlled by 
accused. 20 * 49 When the court sustains a motion to 
suppress evidence, such evidence is no longer before 
the court, and in the absence of statute the court 
lacks further jurisdiction to entertain motions to 
direct the return or destruction of the articles sup¬ 
pressed as evidence. 20 * 50 

Where a motion to suppress is denied, according 
to some authority a second motion for the same pur¬ 
pose is not permissible, 20 * 51 and denial of the motion 


Season for role 

Word “return” indicated that the 
desired records, recordings, and 
transcripts were originally the prop¬ 
erty of the defendants, which was 
not the fact, and it was impossible to 
return to defendants something that 
they had never possessed. 

U.S.—U. S. v. Weiss, supra. 

19.30 U.S.—U. S. v. Dixon, D.C.Cal., 
117 F.Supp. 925. 

Restoration of property illegally 
seized generally see Searches and 
Seizures §§ 91-97. 

19.25 U.S.—U. S. v. Kidd, D.C.La., 
153 F.Supp. 605. 

19.30 U.S.—U. S. v. Pack, D.CLDel., 
146 F.Supp. 367. 

20. U.S.—Matthews v. Correa, C.C.A. 
N.T., 135 F.2d 534—Cheng Wai v. 
U. S„ C.C.A.N.Y., 125 F.2d 915. 

U. S. v. Howard, D.C.Md., 138 F. 
Supp. 376—U. S. v. Johnson, D.C. 
Pa., 76 F.Supp. 538—U. S. v. Splane, 
D.C.N.Y., 2 F.Supp. 685. 

U. S. v. Vomero, D.C.N.Y., 6 F.R. 
D. 275. j 


20.5 Alaska.—U. S. v. Faust, 8 
Alaska 273. 

20.10 Okl.—Ludwig v. State, 259 P. 
2d 321, 97 Okl.Cr. 102. 

20.40 U.S.—U. S. v. Pack, D.C.Del., 
146 F.Supp. 367. 

20.41 U.S.—Rea v. U. S., C.A.N.M, 
218 F.2d 237, reversed on other 
grounds 76 S.Ct. 292, 350 U.S. 214, 
100 L.Ed. 233. 

20.42 U.S.—Rea v. U. S., N.M., 76 S. 
Ct. 292, 350 U.S. 214, 100 L.Ed. 
233. 

20.43 Md.—Dail v. Price, 40 A.2d 
334, 184 Md. 140. 

20.44 Ill.—People v. Totten, 46 NT. 
E.2d 70, 381 Ill. 538. 

Mo.—State v. Windsor, App., 289 S.W. 
663. 

Cross-examination, by accused held 
no waiver 

Wis.—State v. Gibbs. 31 N.W.2d 143, 
252 Wis. 227. 

20.45 Ill.—People v. Moore, 102 N.E. 
2d 146, 410 Ill. 241. 
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People v. Jones, 154 N\E.2d 875, 
20 Ill.App.2d 63, reversed on other 
grounds 166 N.E.2d 1, 19 I11.2d 37. 

20.46 Okl.—Story v. State, 258 P.2d 
706, 97 Okl.Cr. 116. 

20.47 Fla.—Turner v. State, 74 So.2d 
891. 

20.48 Mich.—People v. Reading, 12 
N.W.2d 482, 307 Mich. 616. 

20.49 Okl.—Story v. State, 258 P.2d 
706, 97 Okl.Cr. 116. 

20.50 Ill.—People v. Two Roulette 
Wheels and Tables, 61 N.E.2d 277, 
326 Ill.App. 143. 

20.51 Mich.—People v. Lenic, 237 N. 
W. 35, 255 Mich. 29. 

Rehearing of motion see supra § 657 
(34). 

Denial of request to renew motion 

was not error, although information 
had been amended so as to fix date of 
offense as of date of arrest of accus¬ 
ed rather than as of earlier date, as 
originally charged. 

Mo.—State v. Hands, 260 S.W.2d 14. 
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forecloses further questioning on the subject at any 
future stage of the trial; 20 * 52 on the other hand it 
has been held that if the motion to suppress is over¬ 
ruled, accused keeps the question alive by timely 
objection, but the court will not interrupt the trial 
to pass on the legality of the search and seizure, but 
only determines whether the evidence is rele¬ 
vant. 20 * 53 

Rule 41 (e) of the Federal Rules of Criminal Pro¬ 
cedure, 18 U.S.C.A., providing that if the motion to 
suppress is granted the property seized shall not be 
admissible in evidence at any hearing or trial, must 
be construed as a restriction on the power of the 
court to permit the introduction of such tainted ev¬ 
idence, 20 * 54 and the court must follow it; 20 * 55 and 
where evidence has been suppressed on motion of 
one accused, it may not be used against others who 
had no interest in the property seized and were not 
persons aggrieved by the unlawful search and sei¬ 
zure within the meaning of the Rule. 20 * 56 There is, 
however, authority to the effect that the action of a 
court in suppressing certain evidence in a criminal 
case operates to prohibit the future use in that case 
only of the matters thus suppressed as evidence, 20 * 57 
that the suppression has no effect as to offenses not 
being tried in that case, 20 * 58 or as to persons not par¬ 
ties to that proceeding, 20 * 59 that it does not preclude 
the use of the evidence in another prosecution 20 * 60 
or in a civil proceeding, 20 * 61 and that it does not 
place an eternal brand of outlawry on it as to all 
persons. 20 * 62 

Refusal of the federal court to enjoin the use and 
compel the return of property taken by city law 
enforcement officials in an allegedly illegal search 
and seizure does not leave plaintiff without remedies 
if in fact his constitutional rights were unobserved, 
as he may object to the evidence in the state court, 
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and also claim damages for the violation of his 
rights. 20 * 63 

§ 658. Excuse for Failure of Accused to Tes¬ 
tify { 

As a general rule, an explanation by the accused of 
his reason for not testifying In the case Is not competent, 
but it Is competent In a jurisdiction where his failure to 
explain or deny evidence or facts In the case against him 
may be considered by the court or jury. 

Library References 
Criminal Law <$=>391. 

In a jurisdiction where the failure of accused to 
explain or deny by his testimony any evidence or 
facts in the case against him may be commented on 
by the court and by counsel and may be considered 
by the court or jury, an explanation by accused 
as to his reason for not testifying as to the merits 
of the case is competent, and it is error to exclude 
its admission in evidence. 20 * 80 

The fact that an accused, who neglected to testi¬ 
fy, acted on the advice of his counsel has been held 
not to be a matter for the consideration of the jury. 21 
It has also been held that evidence as to accused’s 
physical condition and previous illnesses is not ad¬ 
missible to explain his neglect to testify where such 
evidence does not show that his mind is not in such 
a state as to permit him to tell what he knows about 
the facts of the case. 22 

§ 659. Excuse for Failure to Call Witness 

It is ordinarily proper to show why a material witness 
or material evidence has not been produced. 

Library References 

Criminal Law <§=>392. 

As a general rule, it is competent to show why a 
material witness has not been produced at the trial, 23 


20.52 Mich.—People v. Kramer, 244 
NW. 343, 260 Mich. 94—People v. 
Nutter, 237 N.W. 384, 265 Mich. 
207—People v. Burke, 211 N.W. 
44, 237 Mich. 127—People v. Ker- 
win, 209 N.W. 167, 234 Mich. 686- 
People v. Dungey, 209 N.W. 57, 
235 Mich. 144. 

Where motion properly denied. 

Where motion to suppress was 
properly denied, admitting evidence 
over like objection renewed at trial 
was not error. 

Wash.—State v. Mercer, 272 P. 719, 
150 Wash. 197. 

20.53 Mo.—State v. Hepperman, 162 
S.W.2d 878, 349 Mo. 681. 

20.54 U.S.—XT. S. v. Janitz, D.C.N.J., 
6 F.R.D. 1, appeal dismissed, C.C. 
A., 161 F.2d 19. 

20.55 U.S.—U. S. v. Janitz, supra. 


20.50 U.S.—U. S. v. Janitz, supra. 

20.57 U.S.—Homan Mfg. Co. v. Rus¬ 
so, C.A.I11., 233 F.2d 647. 

20.58 U.S.—Homan Mfg. Co. v. Rus¬ 
so, supra. 

20.59 U.S.—Homan Mfg. Co. v. Rus¬ 
so, supra. 

20.00 U.S.—U. S. v. Williams, CA..N. 
C., 227 F.2d 149. 

20.01 U.S.—'U. S. v. Pack, D.C.Del„ 
146 F.Supp. 367. 

20.02 U.S.—Homan Mfg. Co. v. Rus¬ 
so, C.A.I11., 233 F.2d 647. 

20.03 U.S.—Atterberry v. Fortson, D. 
C.Ga., 137 F.Supp. 674, affirmed, C. 
A., 230 F.2d 604. 

20.80 Cal.—People v. Harrington, 291 
P.2d 584, 138 C.A.2d Supp. 902. 

21. Cal.—People v. Kirby, 114 P. 794, 
15 C.A. 264. 


Failure of accused to testify: 

As affording basis for presumption 
or inference see supra § 593. 
Comments of counsel thereon see 
infra § 1098. 

22. Tex.—Joseph v. State, 127 S.W. 
171, 59 Tex.Cr. 82. 

23. U.S.—Schumacher v. U. S. f C.A. 
Mo., 216 F.2d 780, certiorari denied 
75 S.Ct. 439, 348 U.S. 951, 99 L.Ed. 
743. 

Ark.—Maroney v. State, 6 S.W,2d 
299, 177 Ark. 355. 

Cal.—People v. Lyons, 324 P.2d 556, 
50 C.2d 245. 

People v. Benjamin, 315 P.2d 896, 
154 C.A.2d 164—People v. Wier, 66 
P.2d 703. 20 C.A.2d 91. 

Ga.—Rawls v. State, 33 S.E.2d 884, 
72 Ga.App. 400—Peters v. State, 
33 S.E.2d 454, 72 Ga.App. 157, fol¬ 
lowed in 33 S.E.2d 456, 72 GaA.pp. 
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as, that he is dead, 23 * 5 or insane or with impaired 
mental faculties, 23 * 10 or physically unable to be 
present, 23 * 15 or too young to testify, 23 * 20 or is in 
prison, 23 * 25 or that he is unwilling to testify because 


of threats. 23 - 30 This rule applies particularly where 
an unfavorable inference against the party not pro¬ 
ducing the witness may be warranted by his ab¬ 
sence, 24 or where the failure to produce the witness 


160—Head v. State, 26 S.E.2d 842, 
69 GaApp. 843—Green v. State, 16 
S.E.2d 438, 65 Ga.App. 754. 

Ill.—People v. Donahoe, 117 N.E. 105, 
279 Ill. 411, error dismissed and 
certiorari denied Donahoe v. Peo¬ 
ple of State of Illinois, 39 S.Ct. 491, 
250 TJ.S. 634, 63 L.Ed. 1181. 

Mass.—Commonwealth v. Cheng 1 , 37 
N.E.2d 1010, 310 Mass. 293. 

Tex.—Chandler v. State, 248 S.W. 2d 
736, 157 Tex.Cr. 353—Pickett v. 
State, 189 S.W.2d 741, 148 Tex.Cr. 
577—Costillo v. State, 182 S.W.2d 
718, 147 Tex.Cr. 494—Bussell v. 
State, 265 S.W. 164, 98 Tex.Cr. 170 
—Large v. State, 258 S.W. 162, 96 
Tex.Cr. 500—Bethune v. State, 254 
S.W. 798, 95 Tex.Cr. 508—Laake v. 
State, 245 S.W. 681, 93 Tex.Cr. 
84. 

16 C.J. p 572 note 21. 

Xtefasal of continuance 

Refusal to permit accused to prove 
at the trial that his motion for a con¬ 
tinuance based on the absence of 
witness had been overruled was not 
error where it is not probable that 
his attendance could have been pro¬ 
cured. 

Or.—State v. Putney, 224 P. 279, 110 
Or. 634. 

Witness’ relationship to accused 

may be shown as explaining why the 
prosecution did not call him. 

Tex.—Hagood v. State, 292 S.W. 904, 
106 Tex.Cr. 460. 

23.5 Ala.—Grammer v. State, 196 So. 
268, 239 Ala. 633. 

Iowa.—State v. Williams, 192 N.W. 
901, 196 Iowa 785. 

Tex.—Costillo v. State, 182 S.W.2d 
718, 147 Tex.Cr. 494. 

Details 

It is not proper to go into details 
showing witnesses’ deaths by vio¬ 
lence. 

N.Y.—People v. Elbroch, 294 N.Y.S. 
961, 250 App.Div. 583. 

Where death otherwise established 

Refusal to permit accused to prove 
on cross-examination of a constable 
that a codefendant had recently been 
killed by a police officer was not error 
where constable testified that code¬ 
fendant was dead. 

Tex.—Smith v. State, 135 S.W.2d 494, 
138 Tex.Cr. 219. 

23.10 Ga.—Montos v. State, 95 S.E. 

2d 792, 212 Ga. 764. 

Tex.—Chandler v. State, 248 S.W.2d 
736, 157 Tex.Cr. 353. 

By a qualified witness 

1 2) Prosecution may, to explain 
why the prosecutor is not called as a 


witness, prove by a qualified witness 
that the prosecutor is insane. 

Tex.—Evans v. State, 122 S.W. 392, 57 
Tex.Cr. 174. 

(2) Court’s calling witness solely 
to show his mental derangement to 
explain why he had not been called 
by state is improper, but harmless, 
where competency was not objected 
to by accused. 

Ill.—People v. Brothers, 180 N.E. 442, 
347 Ill. 530. 

23.15 TJ.S.—Schumacher v. U. S., C. 
A.Mo., 216 F.2d 780, certiorari de¬ 
nied 75 S.Ct. 439, 348 U.S. 951, 99 
L.Ed. 743. 

Ky.—Daniels v. Commonwealth, 205 
S.W. 402, 181 Ky. 392. 

Tex.—Macha v. State, 35 S.W. 2d 721, 
117 Tex.Cr. 232—Melton v. State, 10 
S.W.2d 384, 110 Tex.Cr. 439. 

Injury caused by accused 

In prosecution for assault with in¬ 
tent to murder, testimony of attend¬ 
ing physician that person allegedly 
wounded by accused would recover 
if no complications set in, but that 
she was still In serious condition 
and unable to attend court, was ad¬ 
missible to explain state’s failure to 
produce her as a witness. 

Ga.—Rawls v. State, 33 S.E.2d 884, 72 
Ga.App. 400. j 

Evidence of prior condition 

Admission of testimony as to a wit¬ 
ness’ physical condition at the date 
of the offense, months before the tri¬ 
al, does not authorize the exclusion 
of evidence of the witness’ condition 
at the time of the trial. 

Tex.—Melton v. State, 10 S.W.2d 384, 
110 Tex.Cr. 439. 

23.20 Children of accused 

Accused is entitled to show that 
his children who were present at the 
transaction in question are of such 
tender age as not to be able to tes¬ 
tify. 

Ga.—Dunham v. State, 70 S.E. Ill, 8 
Ga.App. 668. 

23.25 Tex.—Woytek v. State, 272 S. 
W. 131, 100 Tex.Cr. 122—Bussell v. 
State, 265 S.W. 164, 98 Tex.Cr. 170. 

23.30 U.S.—'U. S. v. Place, C.A.N.Y., 
263 F.2d 627, certiorari denied Can¬ 
ty V. U. S., 79 S.Ct. 1438, 360 U.S. 
919, 3 L.Ed.2d 1535, and Place v. 
U. S., 79 S.Ct. 1439, 360 U.S. 920, 3 
L.Ed.2d 1535. 

Threats of prosecution to prosecute 
one of accused's witnesses for per¬ 
jury may be shown to account for his 
absence. 

Mass.—Commonwealth v. Costello, 
119 Mass. 214. 
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Threats of retaliation 
In prosecution for violation of nar¬ 
cotic law wherein government in¬ 
former was called by accused as a 
witness, cross-examination to elicit 
testimony that informer had been 
unwilling to testify for prosecution 
because of fear of threatened retalia¬ 
tion to himself in federal peniten¬ 
tiary and to his family, In order to 
avoid a possible inference that gov¬ 
ernment’s failure to call informer 
was because his testimony would 
have been unfavorable, was not im¬ 
proper where it was not claimed that 
accused was source of alleged 
threats. 

U.S.—U. S. v. Place, C.A.N.Y., 263 F. 
2d 627, certiorari denied Canty v. 
U. S., 79 S.Ct. 1438, 360 U.S. 919, 
3 L.Ed.2d 1535, and Place v. U. S., 
79 S.Ct. 1439, 360 U.S. 920, 3 L.Ed. 
2d 1535. 

24. Cal.—People v. Lyons, 324 P.2d 
556, 50 C.2d 245. 

Mo.—State v. Topalovacki, 213 S.W. 
104. 

State v. Kiely, App., 255 S.W. 
343. 

S.D.—State v. Papernak, 181 N.W. 
955, 44 S.D. 31. 

Tex.—Pickett v. State, 189 S.W.2d 
741, 148 Tex.Cr. 577. 

Wash.—State v. Remick, 300 P. 1054, 
163 Wash. 326. 

Competency of witness 

With respect to whether inference 
arose, from accused’s failure to call 
his wife as a witness, that her testi¬ 
mony would be unfavorable, wife was 
a competent witness. 

U.S.—'U. s. V. Fox, C.C.A.N.Y., 97 F. 
2d 918. 

Contradiction of explanation 
Where accused, in prosecution for 
robbery, claimed that his imprison¬ 
ment shortly thereafter was excuse 
for not procuring defense witness, 
commonwealth could negative effect 
of his evidence of imprisonment by 
showing that he was free to have 
found witness since release, and that 
he had not been in another jail. 

Mass.—Commonwealth v. Baldi, 146 
N.E. 11, 250 Mass. 528. 

Possessor of stolen property 
Where the person who had last had 
innocent possession of property 
claimed to have been stolen could 
have been called as a witness by the 
state some sufficient reason why it 
was not done should be shown. 

Ala.—McMickens v. State, 75 So. 626, 
16 Ala.App. 78. 
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may be commented on by the opposite party, 24 * 5 
even though there is no showing that the testimony 
of the absent witness would have been favorable to 
the party failing to call him. 24 * 10 It i s also compe¬ 
tent, under some circumstances, to show why a wit¬ 
ness did not testify on a former trial. 25 

It has been held broadly that the inability of the 
prosecution to find its witnesses may be shown in 
explanation of its failure to produce them, 26 that the 
service of a subpoena on a particular witness may be 
shown to show a good faith attempt to secure him as 
a witness, 26 * 5 and that evidence of the attempt to 
subpoena, or an unexecuted subpoena, is competent 
evidence to explain the absence of a material wit¬ 
ness. 26 * 10 It has also been held, however, that, in¬ 
asmuch as an accused is not chargeable with the 
absence of witnesses for the state, 27 the prosecution 
cannot explain the absence of its witnesses by show¬ 
ing that they have disappeared or cannot be found 
where there is no evidence connecting accused with 
causing their disappearance or preventing their at¬ 
tendance, 28 or unless accused has attacked the prose- 
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cution’s good faith in not producing all the evidence 
available. 29 It further has been held that, where 
there is nothing in the record charging or implying 
that accused is responsible for the disappearance 
or absence of the missing witnesses, the prosecution 
will be allowed to show the fact of such disappear¬ 
ance without making an affirmative showing of ac¬ 
cused’s responsibility therefor, where accused him¬ 
self has first raised the point that the prosecution 
did not know where the witnesses were. 30 

On the other hand, accused cannot show that a 
witness has been subpoenaed by the state, but has 
not been called on to testify, 31 or that a codefend¬ 
ant has been subpoenaed, 32 nor can he rebut the 
prosecution’s explanation of its failure to call a 
witness by showing that the prosecution had sur¬ 
rendered a cash bail furnished to secure the wit¬ 
ness’ attendance. 33 

To be admissible, evidence as to the absence of a 
witness must be material; 34 and it must have some 
tendency to show why the witness is not produced, 35 


24.5 U.S.—Schumacher v. TJ. S., C.A. 
Mo., 216 F.2d 780, certiorari de¬ 
nied 75 S.Ct. 439, 348 U.S. 951, 99 
L.Ed. 743. 

Ga.—Peters v. State, 33 S.E.2d 454, 
72 Ga.App. 157, followed in 33 S.E. 
2d 456, 72 Ga.App. 160. 

24.10 Cal.—People v. Lyons, 324 P. 
2d 556, 50 C.2d 245. 

25. Ala.—Patterson v. State, 47 So. 
52, 156 Ala. 62. 

Miss.—Sullivan v. State, 125 So. 115, 
155 Miss. 629. 

16 C.J. P 572 note 22. 

Goerolon or intimidation 

Showing that state's witness was 
absent from former trial because run 
out of town was not reversible error, 
where shown that accused had noth¬ 
ing to do with matter. 

Miss.—Sullivan v. State, 125 So. 115 
155 Miss. 629. 

26. U.S.—Gentili v. U. S., C.C.A. 
Wash., 22 F.2d 67. 

Ga.—Green v. State, 16 S.E.2d 438, 
65 Ga.App. 754. 

Mass.—Commonwealth v. Cheng, 37 
N.E.2d 1010, 310 Mass. 293. 

Tex.—Tate v. State, 27 S.W.2d 808, 
115 Tex.Cr. 534—Mince v. State, 252 
S.W. 564, 94 Tex.Cr. 572—Lamm 
v. State, 252 S.W. 536, 94 Tex.Cr. 
560. 

26.5 Cal.—People v. Goff, 223 F.2d 
27, 100 C.A.2d 166. 

26.10 Tex.—Green v. State, Cr., 320 
S.W.2d 818—Pickett v. State, 189 
S.W.2d 741, 148 Tex.Cr. 577. 

27. Tex.—Askew v. State, 127 S.W. 
1037, 59 Tex.Cr. 152. 

28. Tex.—Matthews v. State, 5 S.W. 
2d 994, 109 Tex.Cr. 560—Schultz 


v. State, 262 SW. 493, 97 Tex.Cr. 
473—Parker v. State, 216 S.W. 178, 
86 Tex.Cr. 222—Funk v. State, 208 
S.W. 509, 84 Tex.Cr. 402. 

29. Tex.—Hardin v. State, 117 S.W. 
974, 55 Tex.Cr. 631. 

Crltioism of view to contrary 

(1) An opinion announcing a rule 
to contrary has been said not to 
have been regarded as sound, and 
never to have been followed in other 
cases. 

Tex.—Matthews v. State, 5 S.W.2d 
994, 109 Tex.Cr. 560. 

(2) A rule contrary to that In the 
text has been followed. 

Tex.—Sweeney v. State, 146 S.W. 
883, 65 Tex.Cr. 593. 

30. Tex.—Johnson v. State, 45 SW. 
2d 989, 119 Tex.Cr. 510. 

Inference of responsibility 

Proof that the whereabouts of a 
special police officer, who was with 
another officer when accused was ar¬ 
rested for unlawful possession of 
liquor, was unknown, was not inad¬ 
missible as inferring that accused 
was responsible for his absence. 
Mo.—State v. Kiely, App., 255 S.W. 
343. 

31. Iowa.—State v. Row, 46 17. W. 
872, 81 Iowa 138. 

Mich.—People v. Burkhart, 130 N.W. 
597, 165 Mich. 240. 

Persons whose confessions used In 
evidence 

In a prosecution for knowingly re¬ 
ceiving and concealing stolen prop¬ 
erty, however, accused had right to 
show that those who stole the prop¬ 
erty, and whose confessions were in¬ 
troduced in evidence, were available 
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to the state as witnesses, but that 
the state failed to use them. 

Tex.—Pine v. State, 115 S.W.2d 918, 
134 Tex.Cr. 396. 

32. Mo.—State v. Mathews, 10 S.W. 
144, 11 S.W. 1135, 98 Mo. 125. 

33. U.S.—Dawson v. U. S-, C.C.A. 
Idaho, 10 F.2d 106, certiorari de¬ 
nied 46 S.Ct. 638, 271 U.S. 687, 70 
L.Ed. 1152. 

34. Tex.—Vircher v. State, 251 S.W. 
1088, 94 Tex.Cr. 401—Scott v. State, 
185 S.W. 994, 79 Tex.Cr. 474. 

Evidence held Immaterial 

(1) Generally. 

Cal.—People v. Paden, 234 P. 920, 71 
C.A. 247. 

Tex.—Wade v. State, 281 S.W. 563, 
103 Tex.Cr. 395. 

(2) Evidence that a codefendant 
had been Indicted, tried, convicted and 
given a suspended sentence for the 
crime involved was Immaterial, 
where accused and codefendant were 
found in possession of stolen arti¬ 
cle. 

Tex.—Smith v. State, 135 S.W.2d 494, 
138 Tex.Cr. 219. 

Where no motion for continuance 
was made on the ground of absence 
of material witnesses, refusal of 
court to permit accused to introduce 
a subpoena issued for such witnesses 
or to show that a subpoena had been 
Issued has been held proper. 

Ark.—Burrow v. State, 7 S.W.2d 28, 
177 Ark. 1121. 

Tex.—Stephens v. State, 287 S.W. 
247, 105 Tex.Cr. 161. 

35. Fla.—Starke v. State. 37 So. 850, 
49 Fla. 41. 
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but it must not be misleading 36 and it must not be 
such as is designed to inflame the jury. 37 

Failure to produce evidence . It is competent un¬ 
der certain circumstances to explain why certain 
matters were not offered in evidence, 37 * 5 or to ex¬ 
plain why certain evidence introduced on the instant 
trial was not offered in evidence on a former trial 
of the case. 37 * 10 

Disappearance of evidence . In a prosecution for 
violation of liquor laws, testimony on behalf of the 
prosecution with respect to disappearance of the 
liquor involved is admissible to explain its absence 
from the evidence. 37 * 15 

§ 660. Admissibility as Affected by Admis¬ 
sion of Similar Evidence 

a. In general 


22A C.J.S. 

b. Inquiry as to writing or article of 

demonstrative evidence 

c. Evidence of whole of writing, trans¬ 

action, or conversation 

a. In General 

Evidence Is frequently held admissible because of the 
fact that similar evidence has been Introduced or proof 
of the same character has been made by the adverse 
party. 

Library References 

Criminal Law <$»396(1,2). 

Evidence is sometimes admitted, or its admis¬ 
sion is held not error, on the ground that similar 
evidence or evidence about the same subject matter 
has been introduced, or proof of the same character 
has been made, by the adverse party. 33 This is but 


Evidence of attempt to locate person 

In a prosecution for conspiracy 
to steal cotton seed meal, where one 
accused had claimed he purchased 
the meal sold by him from a named 
Individual in a designated town, evi¬ 
dence by a witness for the govern¬ 
ment that he had gone to that town 
and made diligent inquiry from the 
tax collector, the sheriff, the chief 
of police, the postmaster, and the 
railroad agent, but was unable to lo¬ 
cate that individual, or any one that 
knew him, was competent at least to 
show why the government failed to 
produce that individual as a wit¬ 
ness. 

U.S.—Halbert v. TJ. S., C.C.A.Tenn., 

290 F. 765. 

Evidence held inadmissible 

(1) In prosecution for manslaugh¬ 
ter, admitting testimony of details 
of injuries of another girl in same 
accident, to show she was unable to 
attend as witness, was error where 
testimony did not, as a matter of 
fact, show that she was unable to at¬ 
tend. 

Ill.—People v. Allen, 151 N.E. 676, 321 

Ill. 11. 

(2) Evidence of reluctance or re¬ 
fusal of eyewitnesses of homicide to 
discuss the case with representative 
of accused’s counsel was not admis¬ 
sible to rebut presumption, if any, 
adverse to accused arising from his 
failure to call such witnesses. 
Wash.—State v. Riley, 218 P. 238, 126 

Wash. 256. 

(3) Excluding testimony showing 
accused and wife separated shortly 
after alleged crime, and that wife 
was unfriendly, was not error, where 
the wife was present at the trial 
under process but was not a wit¬ 
ness and where there was serious 
doubt that such separation and un¬ 
friendliness would justify any in¬ 


ference that she would not have told 
the truth if called. 

Tex.—Gray v. State, 33 S.W.2d 457, 
116 Tex.Cr. 617. 

36. U.S.—Gallagher v. U. S., Mass., 
144 F. 87, 75 C.C.A. 245. 

Evidence held misleading 
In a prosecution for murder, de¬ 
fended on the ground of self-defense, 
where accused twice denied, in an¬ 
swer to a question by the prosecu¬ 
tion apparently without sufficient 
foundation for belief that such was 
a fact, that just after the killing he 
had stated to a friend that he had 
just gotten even with a man who 
beat him up, it was prejudicial error 
to admit in evidence a subpoena is¬ 
sued for such friend, and proof that 
she was sick and unable to attend, 
notwithstanding the court instructed 
that such evidence could only be con¬ 
sidered as affecting the state’s dili¬ 
gence in producing proof of the mat¬ 
ter denied by accused, since the log¬ 
ical inference would be that she was 
wanted to prove that which accused 
had denied. 

Tex.—Oliver v. State, 259 S.W. 589, 
96 Tex.Cr. 633. 

Failure to call alienists 

Exclusion of evidence that district 
attorney failed to call alienists re¬ 
tained by his predecessor to examine 
accused, offered to create inference 
against people’s case, was not error, 
where accused’s counsel had not in¬ 
sisted that they be called or com¬ 
pelled to testify, and in view of the 
fact that one of such alienists re¬ 
fused to give bis opinion as to ac¬ 
cused’s sanity. 

N.T.—People v. Raizen, 208 NT.Y.S. 
185, 211 App.Div. 446. 

37. N.T.—People v. Elbroch, 294 N. 
T.S. 961. 250 App.Div. 583. 
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37.5 Results of blood tests 

In a prosecution for driving while 
intoxicated in which accused showed 
that a blood specimen was taken of 
him, prosecution was properly per¬ 
mitted to explain absence of any tes¬ 
timony as to whether or not blood 
had been tested and why results of 
any tests made were not offered in 
evidence. 

Tex.—McDonald v. State, 289 S.W.2d 
939, 163 Tex.Cr. 244. 

37.10 Ill.—People v. Rubin, 7 N.E2d 

890, 366 Ill. 195. 

37.15 S.C.—State v. Jiles, 94 S.E.2d 

891, 230 S.C. 148. 

38. U.S.—IT. S. v. Lowe, C.A.N.J., 
234 F.2d 919, certiorari denied Lowe 
v. U. S. ( 77 S.Ct. 59, 352 U.S. 838, 
1 L.Ed.2d 56—Roney v. U. S., C.C.A. 
Ohio, 37 F.2d 341—Roberson v. U. 
S., C.C.A.N.M., 284 F. 503—King v. 
U. S., C.C.A.Fla., 279 F. 103. 

U. S. v. Anthony, D.C.Pa., 145 F. 
Supp. 323—U. S. v. Katz, D.C.Pa., 
78 F.Supp. 435, affirmed, C.A., 173 
F.2d 116. 

Ala.—Brothers v. State, 183 So. 433, 
236 Ala. 448. 

Slagle v. State, 108 So.2d 180, 39 
Ala.App. 691—Tanner v. State, 66 
So.2d 827, 37 Ala.App. 257, certio¬ 
rari granted 66 So.2d 836, 259 Ala. 
306—Morrell v. State, 44 So.2d 278, 
35 Ala.App. 126—Craven v. State, 
111 So. 767, 22 Ala.App. 39—Bry¬ 
an v. State, 89 So. 894, 18 Ala.App. 
199. 

Ariz.—Hall v. State, 165 P. 300, 19 
Ariz. 12. 

Ark.—Young v. State, 221 S.W. 478, 
144 Ark. 71. 

Cal.—People v. Brae, 167 P.2d 535, 
73 C.A.2d 629—People v. Jones, 143 
P.2d 726, 61 C.A.2d 608, appeal dis¬ 
missed Jones v. People, 65 S.Ct. 39, 
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common fairness. 39 Also, a witness whose testi¬ 
mony has been received on any legal theory, whether 
as a dying declaration, or a part of the res gestae, 
is subject to impeachment by proving contradictory 
statements, which are not admissible for any other 


purpose. 39 * 5 

The rule is applicable even where the evidence first 
introduced by the adverse party was merely cumu¬ 
lative, 40 or should not have been received 41 because 


323 U.S. 665, 89 L.Ed. 641—People 
v. Oakleaf, 226 P. 24, 66 C.A. 314. 

Conn.—State v. Segar, 114 A. 389, 96 
Conn. 428. 

Ga.—Powers v. State, 157 S.E. 195, 
172 Ga. 1. 

Brannan v. State, 158 S.E. 355, 
43 Ga.App. 231—Cowart v. State, 
117 S.E. 663, 30 Ga.App. 289—Cas¬ 
well v. State, 107 S.E. 660, 27 Ga. 
App. 76. 

Idaho.—State v. Dunlap, 235 P. 432, 
40 Idaho 630. 

Ill.—People v. Kalpak, 140 N.E.2d 
726, 10 H1.2d 411. 

La.—State v. Ellas, 89 So.2d 51, 230 
La. 498—State v. Joiner, 109 So. 
51, 161 La. 518. 

Mass.—Commonwealth v. McCarthy, 
172 N.E. 97, 272 Mass. 107. 

Mich.—People v. Petropoulapos, 186 
N.W. 730, 217 Mich. 198. 

Mo.—State v. Long, 80 S.W.2d 154, 
336 Mo. 630—State v. Shellman, 
192 S.W. 435. 

State v. Lynn, App., 184 S.W.2d 
760—State v. Tomek, App., 285 S. 
W. 547. 

Mont.—State v. Hopkins, 219 Pa. 
1106, 68 Mont. 504. 

Neb.—Grandsinger v. State, 73 N.W. 
2d 632, 161 Neb. 419, certiorari de¬ 
nied 77 S.Ct. 104, 352 U.S. 880, 1 
L.Ed.2d 81. 

N.H.—State v. Hale, 160 A. 95, 85 N. 
H. 403. 

Ohio.—McLaughlin v. State, 20 Ohio 
Cir.Ct.,N.S., 492. 

Okl.—Kiker v. State, 285 P. 987, 46 
Okl.Cr. 346. 

Or.—State v. Jordan, 26 P.2d 558, 146 
Or. 504, reheard 30 P.2d 751, 146 
Or. 504. 

Pa.—Commonwealth v. Gittelman, 83 
Pa.Super. 315. 

S.C.—State v. Bramlett, 103 S.E. 755, 
114 S.C. 389. 

Tenn.—Garrison v. State, 40 S.W.2a 
1009, 163 Tenn. 108. 

Tex.—Rhoades v. State, 308 S.W.2d 
875,165 Tex.Cr. 531—Ward v. State, 
225 S.W.2d 573, 154 Tex.Cr. 134— 
Harding v. State, 208 S.W.2d 892, 
151 Tex.Cr. 508—Williams v. State, 
186 S.W.2d 251, 148 Tex.Cr. 263— 
Tindall v. State, 172 S.W.2d 328, 
146 Tex.Cr. 245—Perkins v. State, 
16 S.W.2d 1091, 112 Tex.Cr. 446— 
Riordan v. State, 275 S.W. 1017, 
101 Tex.Cr. 279—Payne v. State, 272 
S.W. 788, 100 Tex.Cr. 241—Hahn v. 
State, 218 S.W. 1058, 87 Tex.Cr. 
22—Russell v. State, 209 S.W. 671. 
84 Tex.Cr. 245. 

Vt.—State v. Dwyer, 187 A. 522, 108 
Vt. 303. 


Va.—Thompson v. Commonwealth, 70 
S.E.2d 284, 193 Va. 704—Coffman 
v. Commonwealth, 50 S.E.2d 431, 
188 Va. 553—Huffman v. Common¬ 
wealth, 190 S.E. 265, 168 Va. 668— 
Loving v. Commonwealth, 182 S.E. 
224, 165 Va. 761. 

Wash.—State v. Cadwell, 179 P. 87, 
105 Wash. 689. 

W.Va.—State v. Smith, 186 S.E. 621, 
117 W.Va. 598. 

16 C.J. p 571 note 97. 

Evidence in rebuttal generally see 
infra § 1050. 

Explanatory evidence see supra §§ 
601, 625, 631. 

Rebuttal evidence 

(1) Generally. 

U.S.—Smith v. U. S., C.A.Tex., 224 
F.2d 58, certiorari denied 76 S.Ct. 
138, 350 U.S. 885, 100 L.Ed. 780. 
Ala.—Smothers v. State, 98 So.2d 66, 
39 Ala.App. 292—Simpson v. State, 
81 So.2d 893, 38 Ala.App. 219. 

Colo.—Medina v. People, 291 P.2d 
1061, 133 Colo. 67. 

La.—State v. Obey, 192 So. 722, 193 
La. 1075. 

Mass.—Commonwealth v. Valcourt, 
133 N.E.2d 217, 333 Mass. 706. 

Minn.—State v. De Zeler, 41 N.W.2d 
313, 230 Minn. 39, 15 A.L.R.2d 1137. 
Tex.—Cage v. State, Cr. # 320 S.W.2d 
364, certiorari denied Cage v. Tex¬ 
as, 79 S.Ct. 1434, 360 U.S. 917, 3 
L.Ed.2d 1533, rehearing denied 80 
S.Ct 45, 361 U.S. 855, 4 L.Ed.2d 
94—Ramsour v. State, 308 S.W.2d 
56, 165 Tex.Cr. 481—Bodiford v. 
State, 253 S.W.2d 1004, 158 Tex.Cr. 
129—McCabe v. State, 214 S.W.2d 
462, 152 Tex.Cr. 359. 

(2) Evidence of physical condition 
of accused is admissible to refute tes¬ 
timony of police officers that he bore 
no evidence of a beating. 

Cal.—People v. Curry, 218 P.2d 153, 
97 C.A.2d 537. 

(3) Where accused testified at 
length that after his last release 
from prison he had given up his 
criminal ways and had led a com¬ 
pletely law-abiding life, accused 
opened door to any competent evi¬ 
dence calculated to disprove his as¬ 
sertion of reform, and evidence tend¬ 
ing to show that an arsenal of fire¬ 
arms and burglar tools was found 
in his possession when he was ap¬ 
prehended was properly admitted. 
Cal.—People v. Downs, 251 P.2d 369, 

114 C.A.2d 758. 

(4) Where prosecution has intro¬ 
duced evidentiary circumstances 
which are relevant or tend to shed 
light on motive or intent of accused 
or which tend fairly to explain his 
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actions, accused can then, in turn, 
offer rebutting proof tending to nega¬ 
tive motive. 

N.J.—State v. Vojacek, 140 A.2d 228# 
49 N.J.Super. 429. 

Contradictory expert testimony 
In prosecution for murder by means 
of poison, permitting expert witness¬ 
es to express opinion that deceased 
could not have taken the caustic poi¬ 
son voluntarily, which testimony was 
in answer to that of expert witness¬ 
es offered by accused that the caus¬ 
tic could have been taken voluntari¬ 
ly, was not error. 

Iowa.—State v. Knox, 18 N.W.2d 716, 
236 Iowa 499. 

Xnferenoe of mental Illness 

Where defense cross-examined 
prosecution witness in a manner cal¬ 
culated to leave impression with 
jury that witness at some time in 
past had been in a hospital for some 
mental malady and thereafter failed 
to produce any evidence to impeach 
witness’ denial of such malady, pros¬ 
ecution was within its rights in call¬ 
ing defense counsel as a witness 
and inquiring as to what evidence he 
had that prosecution witness had 
been confined to an institution. 

U.S.—'U. S. v. Pugliese, C.C.A.N.Y., 
153 F.2d 497. 

Incidental reference to fact may 
not authorize application of rule. 
Iowa.—State v. Luce, 191 N.W. 64, 
194 Iowa 1306. 

Mo.—State v. Guye, 252 S.W. 955, 299 
Mo. 348. 

39. Ohio.—McLaughlin v. State, 20 
Ohio Cir.Ct.,N.S., 492. 

Tex.—Clayton v. State, 180 S.W. 1089, 
78 Tex.Cr. 158. 

Wash.—State v. Cadwell, 179 P. 87, 
105 Wash. 689. 

39.5 Ala.—Cotney v. State, 26 So.2d 
603, 248 Ala. 1. 

40. Tex.—Stone v. State, 239 S.W. 
209, 91 Tex.Cr, 313. 

41. Ala.—Castona v. State, 84 So. 
871, 17 Ala.App. 421. 

Ill.—People v. Kalpak, 140 N.E.2d 
726, 10 IU.2d 411—People v. Allen, 
14 N.E.2d 397, 368 Ill. 368, certio¬ 
rari denied 60 S.Ct. 132, 308 U.S. 
511, 84 L.Ed. 436. 

S.C.—State v. Kennedy, 141 S.E. 559, 
143 S.C. 318. 

Tex.—McCabe v. State, 214 S.W.2d 
462, 152 Tex.Cr. 359. 

Evidence as to collateral or extrane¬ 
ous matters 

Ark.—McDonald v. State, 264 S.W. 
961, 165 Ark. 411. 

Kan.—State v. Robinson, 259 P. 691, 
124 Kan. 245. 
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o£ its being incompetent, 42 irrelevant, 43 immate¬ 
rial, 44 or hearsay. 46 The rule has likewise been held 
applicable notwithstanding the evidence introduced 
thereunder is merely cumulative, 46 or, standing 
alone, incompetent. 47 

On the other hand, it has been held that the fact 
that one party has been allowed to introduce im¬ 
proper evidence does not entitle the other party to 
do likewise, 48 or that it is not proper to show that 
a witness has given false testimony as to a matter 
which could not be proved independently in the 
case, 48 * 5 at least where no objection was made to 
the original introduction of such improper evi¬ 
dence. 49 Moreover, the general rule above stated 


does not warrant the admission of evidence of a 
different matter, 50 as, for example, an unrelated 
crime, 51 although where counsel for accused has re¬ 
peatedly referred to another trial at which accused 
was acquitted, the prosecution may properly be 
permitted to show that such other trial of accused 
was on a separate and distinct charge. 51 - 6 The rule 
does not justify the introduction by the prosecution 
of irrelevant evidence in repetition of evidence pre¬ 
viously brought out on direct examination of anoth¬ 
er prosecution witness. 52 

To substantiate confession. Evidence has been 
held competent where it substantiates the facts re¬ 
lated in a confession admitted in evidence. 52 - 6 


42. Ark.—Tarkington v. State, 242 
S.W. 830, 154 Ark. 365. 

Cal.—People v. Duncan, 96 P. 414, 
8 CA. 186. 

Mass.—Commonwealth v. Wakelin, 
120 N.E. 209, 230 Mass. 567. 

Mo.—State v. Grubb, 99 S.W. 1083, 
201 Mo. 585. 

Ohio.—McLaughlin v. State, 20 Ohio 
Cir.Ct.,N.S., 492. 

43. U.S.—U. S. v. Lowe, CA.N.J., 
234 F.2d 919, certiorari denied, 
Lowe v. U. S., 77 S.Ct. 59, 352 TJ.S. 
838, 1 L.Ed.2d 56. 

Ala.—Longmire v. State, 30 So. 413, 
130 Ala. 66. 

Smothers v. State, 98 So.2d 66, 

39 Ala.App. 292. 

Tex.—McCabe v. State, 214 S.W.2d 
462, 162 Tex.Cr. 359. 

44. Ala.—Cross v. State, 41 So. 875, 
147 Ala. 125. 

Simpson v. State, 81 So.2d 893, 
38 Ala.App. 219—Du Bose v. State, 
99 So. 746, 19 Ala.App. 630. 

Cal.—People v. H. Jevne Co., 178 P. 
517, 179 C. 621. 

Idaho.—State v. Breyer, 232 P. 560, 

40 Idaho 324. 

Tex.—McCabe v. State, 214 S.W.2d 
462, 152 Tex.Cr. 359. 

45. Ala.—Tanner v. State, 66 So. 2d 

827, 37 AlaApp. 257, certiorari 

granted 66 So.2d 836, 259 Ala. 306. 

Cal.—People v. Duncan, 96 P. 414, 8 
CA. 186. 

Tenn.—Cooper v. State, 138 S.W. 826, 
123 Tenn. 37. 

46. Tex.—Stone v. State, 239 S.W. 
209, 91 Tex.Cr. 313. 

47. Ill.—People v. Kalpak, 140 N.E. 
2d 726, 10 Ill.2d 411. 

Mich.—People v. Gross, 203 N.W. 534, 
230 Mich. 653. 

48 . U.S.—Chafln v. U. S., C.C.A.W. 
Va., 5 F.2d 592, certiorari denied 
46 S.Ct. 18, 269 U.S. 552, 70 L.Ed. 
407. 

Ala.—Stearns v. State, 96 So.2d 306, 
266 Ala. 295. 

Cal.—People v. Wells, 202 P.2d 53, 
33 C.2d 330, certiorari denied 


Wells v. People of State of Cal., 70 
S.Ct. 43, 338 U.S. 836, 94 L.Ed. 
510. 

Wash.—City of Seattle v. Smythe, 166 
P. 1150, 97 Wash. 351, L.RA.1918A, 
228. 

In Texas 

(1) Rule stated in text has been 
applied. 

Tex.—Burrier v. State, 15 S.W.2d 642, 
112 Tex.Cr. 137—Zimmer v. State, 
141 S.W. 781, 64 Tex.Cr. 117- 
Smith v. State, 105 S.W. 182, 52 
Tex.Cr. 27—Guinn v. State, Cr., 65 
S.W. 376. 

(2) General rule has been stated 
to be that “whatever material facts 
are introduced that tend to affect the 
issue, the other side has the right 
to deny, contradict or explain that 
testimony, showing its falsity, or 
breaking its force and effect in any 
legitimate way." 

Tex.—Harris v. State, 58 S.W.2d 513, 
516, 123 Tex.Cr. 161. 

(3) It has also been held, however, 
that accused will be permitted to in¬ 
troduce evidence on a matter first 
brought into the case by the prose¬ 
cution, notwithstanding the prosecu¬ 
tion’s evidence was incompetent or 
otherwise should not have been ad¬ 
mitted. 

Tex.—Clayton v. State, 180 S.W. 1089, 
78 Tex.Cr. 158—Cortez v. State, 69 
S.W. 536, 44 Tex.Cr. 169. 

48.5 Cal.—People v. Wells, 202 P.2d 
53, 33 C.2d 330, certiorari denied 
Wells v. People of State of Califor¬ 
nia, 70 S.Ct. 43, 338 TJ.S. 836, 94 L. 
Ed. 510. 

49. Fla.—Ward v. State, 79 So. 699, 
75 Fla. 756. 

Md.—Marino v. State, 187 A. 858, 171 
Md. 104. 

N.J.—Cook v. State, 24 N.J.Law 843. 
Tex.—Howard v. State, 55 S.W.2d 
1048, 122 Tex.Cr. 371—Scott v. , 
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State, 20 S.W.2d 426, 113 Tex.Cr. 
265—Stone v. State, 239 S.W. 209, 
91 Tex.Cr. 313—Glascoe v. State, 
210 S.W. 956, 85 Tex.Cr. 234. 

Giebel v. State, 12 S.W. 591, 
28 TexApp. 151. 

Failure to object to improper 
questions may not be taken advantage 
of to elicit immaterial or irrelevant 
testimony. 

Cal.—People v. Wells, 202 P.2d 63, 33 
C.2d 330, certiorari denied "Wells v. 
People of State of California, 70 
S.Ct. 43, 338 U.S. 836, 94 L.Ed. 
510. 

“If one party Is allowed against 
objection to introduce irrelevant tes¬ 
timony, it is manifestly unjust to 
prevent the other party from re¬ 
butting or explaining such testi¬ 
mony.” 

Wash.—State v. Kreiss, 233 P. 649, 
133 Wash. 256. 

50. S.C.—State v. Jaggers, 36 S.E. 
434, 58 S.C. 41. 

Tex.—Welch v. State, 81 S.W. 50, 
46 Tex.Cr. 528. 

51. Ill.—People v. Meisner, 142 N. 
E. 482, 311 Ill. 40. 

N.T.—People v. Harvey, 139 N.E. 268, 
235 N.T. 282. 

51.5 U.S.—U. S. v. Katz, C.A.Pa., 
173 F.2d 116. 

52. Iowa.—State v. Lee, 85 N.W. 
619, 113 Iowa 348. 

52.5 Weapon used in crime 

Where it was proved that wound 
on victim’s head was produced by 
blunt instrument, such as butt end 
of a pistol, and alleged confession 
of accused, which he repudiated on 
witness stand, stated that a pistol 
had been used to force victim to drive 
his automobile to scene of crime, evi¬ 
dence concerning discovery of pis¬ 
tols was competent to substantiate 
the facts related in the confession. 
Ky.—Edwards v. Commonwealth, 182 
S.W.2d 948, 298 Ky. 366. 
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b. Inquiry as to Writing or Article of Demon¬ 
strative Evidence 

An Inquiry or statement concerning a writing or an 
article of demonstrative evidence may authorize its intro¬ 
duction in evidence by the adverse party. 

Where accused inquires of a witness or makes 
statements concerning matters in writing or sub¬ 
jects of demonstrative evidence, he opens the door 
to the admission thereof and cannot properly object 
to their being received against him. 63 To “open 
the door/’ however, some evidence must be given. 54 
Thus, an avowal of ignorance by a witness as to the 
subject matter or contents of a writing does not 
justify its admission in evidence, 55 at least where 
it is irrelevant to the issue. 56 Facts brought out by 
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accused, which affect the credibility of a witness, 
do not open the door to the admission of evidence 
showing accused to be guilty of another offense. 57 

c. Evidence of Whole of Writing, Transaction, 
or Conversation 

Where one party has Introduced part of an act, 
transaction, conversation, declaration, statement, or writ¬ 
ing, the opposing party is entitled to introduce the whole 
thereof in order to explain, modify, or rebut the evidence 
already Introduced, at least so far as it relates to the 
same subject matter and is relevant to the Issues 
Involved. 

It is a well settled rule, sometimes by force of 
statutes so providing, that, where either party in¬ 
troduces part of an act, occurrence, or transaction, 58 


53. U.S.—Smith v. U. S., C.A.Tex., 
224 F.2d 58, certiorari denied 76 S. 
Ct. 138, 350 U.S. 885, 100 L.Ed. 780- 

Fla.— Corpus Juris Seoundum quoted 
in Nedd v. State, 66 So.2d 498, 499. 
Iowa.—State v. Browman, 182 N.W. 
823, 191 Iowa 608. 

Ky.—Edwards v. Commonwealth, 182 

S. W.2d 948, 298 Ky. 366. 

Mich.—People v. Saccoia, 255 N.W. 
738, 268 Mich. 132. 

N.H.—State v. Mannion, 136 A. 358, 
82 N.H. 51 8. 

16 C.J. p 571 note 7. 

54. N.T.—People v. Schlessel, 90 N. 
E. 44, 196 N.T. 476. 

Mere reference to author of writ¬ 
ing 1 held not to warrant introduction 
of written statement. 

Tex.—Dunn v. State, 212 S.W. 511, 
85 Tex.Cr. 299. 

55. N.T.—People v. Console, 186 N. 

T. S. 435, 194 App.Div. 824, 39 N. 
T.Cr. 82. 

Confession of another Involving ac¬ 
cused held not admissible. 

Oal.—People v. Cooper, 96 P.2d 1012, 
36 C.A.2d 6. 

58. N.T.—People v. Schlessel, 90 N. 
E. 44, 196 N.T. 476. 

67. N.T.—People v. Cascone, 78 N. 

E. 287, 185 N.T. 317. 

Proof of other offenses generally see 
Infra 95 682-691(40). 

■58. U.S.—U. S. v. Rollnick, C.C.A.N. 
T., 91 F.2d 911—Vause v. TJ. S., C. 
C.A.N.T., 53 F.2d 346, certiorari de¬ 
nied 52 S.Ct. 37, 284 U.S. 661, 76 L. 
Ed. 560—Gin Bock Sing v. U. S., C. 
CJLCal., 8 F.2d 97$. 

Ala.—Johnson v. State, 91 So.2d 476, 
265 Ala. 860—Burgess v. State, 53 
So.2d 568, 256 Ala. 5—Wesson v. 
State, 191 So. 249, 238 Ala. 399— 
Richardson v. State, 186 So. 580, 
237 Ala. 11—Roberson v. State, 172 
So. 250, 233 Ala. 442—Graham v. 
.State, 171 So. 895, 233 Ala. 387. 

Simmons v. State, 105 So.2d 691, 
39 Ala.App. 477, certiorari denied 
105 So.2d 694, 268 Ala. 693—Brown 
v. State, 74 So.2d 521, 37 Ala.App. 


595, certiorari denied 74 So.2d 524, 
261 Ala. 696—Ivey v. State, 63 So. 
2d 729, 37 Ala.App. 105—Flournoy 
v. State, 37 So.2d 218, 34 Ala.App. 
23, certiorari denied 37 So.2d 22 3, 
251 Ala. 285—Nelson v. State, 192 
So. 594, 29 Ala.App. 121—Higdon 
v. State, 143 So. 213, 25 Ala.App. 
209—Wainwright v. State, 109 So. 
288, 21 Ala.App. 455. 

Cal.—People v. Webb, 300 P.2d 130, 
143 C.A.2d 402—People v. Quock 
Wong, 275 P.2d 778, 128 C-A.2d 
552 —People v. Richards, 168 P.2d 
435, 74 C.A.2d 279—People v. Hig¬ 
gins, 64 P.2d 454, 18 C.A.2d 595, 
followed in 64 P.2d 955, 19 C.A.2d 
744—People v. Mahach, 224 P. 130, 
65 C.A. 359. 

Conn.—State v. Frost, 135 A. 446, 105 
Conn. 326. 

Ga.—Fountain v. State, 101 S.E. 294, 
149 Ga. 519, conformed to 101 S.E. 
712, 24 Ga.App. 558. 

Idaho.—State v. Cox, 46 P.2d 1093, 55 
Idaho 694. 

Ill.—People v. Rithamel, 142 N.E.2d 
808, 13 Ill.App.2d 574. 

Iowa.—State v. Knox, 18 N.W.2d 716, 
236 Iowa 499. 

Mich.—People v. Van Roy, 198 N.W. 
576, 227 Mich. 162. 

Mo.—State v. Bobbitt, 270 S.W. 378. 
N.T.—People v. Van Arsdale, 275 N. 
T.S. 680, 242 App.Div. 545, appeal 
dismissed 195 N.E. 173, 266 N.T. 
502. 

Ohio.—McLaughlin v. State, 20 Ohio 
Cir.Ct.,N.S., 492. 

Tex.—Cage v. State, Cr., 320 S.W.2d 
364, certiorari denied Cage v. Tex¬ 
as, 79 S.Ct. 1434, 360 U.S. 917, 3 L. 
Ed.2d 1533, rehearing denied 80 S. 
Ct. 45, 361 U.S. 855, 5 L.Ed.2d 94 
—Maedgen v. State, 104 S.W.2d 
518, 132 Tex.Cr. 397—McCarty v. 
State, 104 S.W.2d 53, 132 Tex.Cr. 
341—Bradford v. State, 66 S.W. 
2d 320, 125 Tex.Cr. 41—Monday v. 
State, 61 S.W.2d 97, 124 Tex.Cr. 
157—Matthews v. State, 38 S.W. 
2d 815, 118 Tex.Cr. 468—McRober- 
son v. State, 38 S.W.2d 82, 117 Tex. 
Cr. 405—Hunter v. State, 32 S.W. 
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2d 851, 116 Tex.Cr. 584—Wells v. 
State, 10 S.W.2d 991, 111 Tex.Cr. 21 
—Meyer v. State, 299 S.W. 259, 108 
Tex.Cr. 77—Henderson v. State, 
283 S.W. 497, 104 Tex.Cr. 495— 
Nicholas v. State, 270 S.W. 555, 
99 Tex.Cr. 504—Powell v. State, 269 
S.W. 443, 99 Tex.Cr. 276—Soderman 
v. State, 260 S.W. 607, 97 Tex.Cr. 
23—Mahaney v. State, 254 S.W. 946, 
95 Tex.Cr. 443—Barnett v. State, 
230 S.W. 144, 89 Tex.Cr. 178—Flores 
v. State, 227 S.W. 320, 88 Tex.Cr. 
349—Dolezal v. State, 191 S.W. 
1158, 80 Tex.Cr. 60S. 

W.Va.—State v. Lewis, 187 S.E. 728, 
117 W.Va. 670—State v. Lewis, 
188 S.E. 473, 117 W.Va. 670—State 
v. Lewis, 187 S.E. 315, 117 W.Va. 
670. 

16 C.J. p 572 notes 12, 14. 
Admissibility of circumstances at¬ 
tending particular transaction 
which are interwoven with princi¬ 
pal fact see supra § 601. 

Evidence in rebuttal generally see in¬ 
fra § 1050. 

Record of divorce action 

(1) Where accused first Introduced 
testimony concerning divorce action, 
which was motive for crime, common¬ 
wealth had the right to show what 
the record disclosed concerning that 
action, and the reading of wife’s pe¬ 
tition for divorce was held not objec¬ 
tionable as Incompetent evidence. 

Ky.—Sanders v. Commonwealth, 163 

S.W.2d 493, 291 Ky. 216. 

(2) Other authority, however, has 
held that the fact that accused, in 
prosecution for murder of wife, 
brought out that she had sued him 
for divorce did not authorize state 
to introduce In evidence wife's di¬ 
vorce petition asking temporary in¬ 
junction on ground of accused's 
threats to kill her. 

Tex.—Hoyle v. State, 223 S.W.2d 231, 
153 Tex.Cr. 548. 

Surrounding facts 

In prosecution of father for falling 
to support child, where state was 
properly permitted to introduce evi- 



§ 660 CRIMINAL LAW 22A C.J.S. 

or of a conversation, 59 or that where either of the | parties involved in a criminal prosecution intro- 


dence as to alleged desertion and fail¬ 
ure to support more than two years 
prior to return of Indictment, father 
should have been permitted to offer 
evidence as to surrounding facts oc¬ 
curring more than two years prior to 
return of indictment. 

Miss.—Williams v. State, 43 So.2d 
389, 207 Miss. 816. 

59. U.S.—U. S. v. Corrigan, C.C.A.N, 
Y., 168 F.2d 641—Gerard v. U. S., 
C.C.A.I11., 61 F.2d 872—Goodman 
v. U. S., C.C.A.Ind„ 39 F.2d 524— 
Dt Salvo v. TJ. S., C.C.A.Mo., 2 F.2d 
222—Astwood v. U. S., C.C.A.Mo., 1 
F.2d 639. 

Ala.—Evans v. Patterson, 112 So.2d 
194, 269 Ala. 250—Burgess v. State, 
53 So.2d 568, 256 Ala. 5—White v. 
State, 188 So. 388, 237 Ala. 610- 
Mickle v. State, 148 So. 319, 226 
Ala. 616. 

Simmons v. State, 105 So.2d 691, 
39 Ala.App. 477, certiorari denied 
105 So.2d 694, 268 Ala. 693—McGee 
v. State, 55 So.2d 223, 36 Ala.App. 
276—Waller v. State, 49 So.2d 232, 
35 Ala.App. 511—Traffenstedt v. 
State, 38 So.2d 619, 34 Ala.App. 213 
—Flournoy v. State, 37 So.2d 218, 
34 Ala.App. 23, certiorari denied 
37 So.2d 223, 251 Ala. 285—Nix v, 
State, 36 So.2d 452, 33 Ala.App. 603, 
petition stricken 36 So.2d 456, 251 
Ala. 1—Abercrombie v. State, 36 So. 
2d 111, 33 Ala.App. 581, certiorari 
denied 36 So.2d 115, 250 Ala. 701— 
Campbell v. State, 27 So.2d 220, 32 
Ala.App. 461—Nelson v. State, 192 
So. 594, 29 Ala.App. 121—Stephen¬ 
son v. State, 166 So. 620, 27 Ala. 
App. 122—Cooper v. State, 159 So. 
370, 26 Ala.App. 326—Presley v. 
State, 158 So. 765, 26 Ala.App. 280— 
Cruse v. State, 153 So. 662, 26 Ala. 
App. 81—Finch v. State, 136 So. 271, 
24 Ala.App. 416, certiorari dismiss¬ 
ed 136 So. 924, first case, 223 Ala. 
699, and followed in 136 So. 272, 24 
Ala.App. 417, 418, certiorari dis¬ 
missed 136 So. 924, 223 Ala. 699— 
Tarwater v. State, 129 So. 708, 24 
Ala.App. 28—Edwards v. State, 111 
So. 765, 22 Ala.App. 34—Smallwood 
v. State, 109 So. 387, 21 Ala.App. 
468—Fryer v. State, 109 So. 294, 21 
Ala.App. 459—Kirkland v. State, 
108 So. 262, 21 Ala.App. 348—Lar- 
. gin v. State, 104 So. 556, 20 Ala. 
App. 610—Rivers v. State, 103 So. 
307, 20 Ala.App. 500—Shumate v. 
State, 97 So. 772, 19 Ala.App. 340, 
certiorari denied Ex parte Shu¬ 
mate, 97 So. 777, 210 Ala. 252- 
Hall v. State, 96 So. 644, 19 Ala.App. 
229—Suttle v. State, 96 So. 90, 19 
Ala.App. 188—KImbrell v. State, 94 
So. 241, 18 Ala.App. 641, certiorari 
denied Ex parte State, 94 So. 922, 
208 Ala. 700—Gary v. State, 92 So. 
533, 18 Ala.App. 367—Fox v. State, 
87 So. 621, 17 Ala.App. 559, certio¬ 
rari denied 87 So. 623, 205 Ala. 74— 


Folkes v. State, 82 So. 567, 17 Ala. 
App. 119—Matthews v. State, 81 So. 
139, 16 Ala.App. C47—Johnson v. 
State, 72 So. 561, 15 Ala.App. 75, re¬ 
versed on other grounds Ex parte 
State, 74 So. 366, 199 Ala. 255. 

Ark.—Smith v. State, 287 S.W. 1026, 
172 Ark. 156. 

Cal.—People v. Connelly, 234 P. 374, 
195 C. 584. 

People v. Webb, 300 P.2d 130, 143 
C.A.2d 402—People v. Perez, 276 F. 
2d 72, 128 C.A.2d 750—People v. 
Hymer, 257 P.2d 63, 118 C.A.2d 28 
—People v. Richards, 168 P.2d 435, 
74 C.A.2d 279—People v. McCarthy, 
78 P.2d 252, 25 C.A.2d 667—Peo¬ 
ple v. Collins, 249 P. 60, 79 C.A. 
127—People v. Gilman, 185 P. 310, 
43 C.A. 451. 

Fla.—Morey v. State, 72 So. 490, 72 
Fla. 45. 

Ga.—West v. State, 37 S.E.2d 799, 
200 Ga. 566. 

Parrish v. State, 78 S.E.2d 366, 
88 Ga.App. 8S1—Miller v. State, 38 
S.E.2d 180, 73 Ga.App. 810—Jack- 
son v. State, 3 S.E.2d 147, 60 Ga. 
App. 142—Clackum v. State, 189 S. 
E. 397, 55 Ga.App. 44. 

Ill.—People v. Kalpak, 140 N.E.2d 726, 
10 Ill.2d 411—People v. Provo, 97 
N.E.2d 802, 409 Ill. 63—People v. 
Ficke, 175 N.E. 543, 343 Ill. 367- 
People v. Cardinelli, 130 N.E. 355, 
297 Ill. 116—People v. Baker, 125 
N.E. 263, 290 Ill. 349. 

Ind.—Dickinson v. State, 55 N.E.2d 
325, 222 Ind. 551. 

Kan.—State v. Netherton, 279 P. 19, 
128 Kan. 564. 

Ky.—Winn v. Commonwealth, 303 S. 
W.2d 275—Burden v. Common¬ 
wealth, 178 S.W.2d 1, 296 Ky. 553 
—Meadors v. Commonwealth, 136 
S.W.2d 1066, 281 Ky. 622—Collins 
v. Commonwealth, 18 S.W.2d 263, 
227 Ky. 349—Gillis v. Common¬ 
wealth, 284 S.W. 1080, 215 Ky. 302. 

La.—State v. Hill, 74 So. 633, 141 La. 
67. 

Md.—Walters v. State, 144A. 252, 156 
Md. 240. 

Mass.—Commonwealth v. Taylor, 100 
N.E.2d 22, 327 Mass. 641—Com¬ 
monwealth v. Britland, 15 N.E.2d 
657, 300 Mass. 492, 118 A.L.R. 132 
—Commonwealth v. Reibstein, 154 
N.E. 271, 257 Mass. 436. 

N.J.—State v. Caeca vale, 157 A.2d 
21, 58 N.J.Super. 560. 

State v. Mussikee, 128 A. 591, 
101 N.J.Law 268. 

N.Y.—People v. Fay, 59 N.Y.S.2d 127, 
270 App.Div. 261, affirmed 68 N.E. 
2d 453, 296 N.Y. 510, alfirmed 67 
S.Ct. 1613, 332 U.S. 261, 91 L.Ed. 
2043, rehearing denied 68 S.Ct. 27 
and Bove v. People of State of New 
York, 68 S.Ct. 28. 

Okl.—Adams v. State, 70 P.2d 821. 
62 Okl.Cr. 167—Brown v. State, 259 
P. 154, 38 Okl.Cr. 15—Appelget v. 
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State, 243 P. 251, 33 Okl.Cr. 125— 
Graham v. State, 230 P. 763, 28 Okl. 
Cr. 266 —Valentine v. State, 194 P. 
254, 16 Okl.Cr. 76. 

Pa.—Commonwealth v. Nelson, 144 
A. 542, 294 Pa. 544. 

S.C.—State v. Thomas, 156 S.E. 169, 

159 S.C. 76—State v. Jernigan, 153 
S.E. 480, 156 S.C. 509. 

Tex.—Hines v. State, 268 S.W.2d 459, 

160 Tex.Cr. 284—Anderson v. State, 

252 S.W.2d 189, 157 Tex.Cr. 630— 
Trammell v. State, 167 S.W.2d 171, 
45 Tex.Cr. 224—McEntire v. State, 
160 S.W.2d 961, 143 Tex.Cr. 631— 
Autry v. State, 157 S.W.2d 924, 143 
Tex.Cr. 252—Ringer v. State, 139 
S.W. 2d 583, 139 Tex.Cr. 312- 

Gray v. State, 77 S.W.2d 691, 
127 Tex.Cr. 439—Barr v. State, 72 
S.W.2d 905, 126 Tex.Cr. 556—Mon¬ 
day v. State, 61 S.W.2d 97, 124 Tex. 
Cr. 157—Stokes v. State, 46 S.W.2d 
976, 119 Tex.Cr. 114—Johnson v. 
State, 32 S.W.2d 840, 116 Tex.Cr. 
453—Cabana v. State, 10 S.W.2d 
997, 111 Tex.Cr. 48—Rangley v. 
State, 10 S.W.2d 996, 111 Tex.Cr. 32 
—Florence v. State, 4 S.W.2d 555, 
109 Tex.Cr. 335—Gill v. State, 295 
S.W. 190, 107 Tex.Cr. 115—Rochelle 
v. State, 294 S.W. 860, 107 Tex.Cr. 
79—Henry v. State, 291 S.W. 642, 
106 Tex.Cr. 198—Venn v. State, 284 
S.W. 955, 105 Tex.Cr. 19—Wear v. 
State, Cr., 283 S.W. 811—Love v. 
State, 281 S.W. 1050, 103 Tex.Cr. 
521—Livingston v. State, 280 S.W. 
802, 103 Tex.Cr. 372—Rueda v. 

State, 277 S.W. 116, 101 Tex.Cr. 
651—Broussard v. State, 271 S.W. 
385, 99 Tex.Cr. 589—Johnson v. 
State, 266 S.W. 155, 98 Tex.Cr. 417 
—Holder v. State, 258 S.W. 1070, 
96 Tex.Cr. 556—Helton v. State, 250 
S.W. 1030, 94 Tex.Cr. 359—Staton 
v. State, 248 S.W. 356, 93 Tex.Cr. 
356—Glasser v. State, 233 S.W. 969, 
90 Tex.Cr. 116—Beabiey v State, 
225 S.W. 748, 88 Tex.Cr. 220—Young 
v. State, 218 S.W. 1063, 87 Tex.Cr. 
27—Payne v. State, 212 S.W. 161, 
85 Tex.Cr. 288 —Morris v. State, 
206 S.W. 82, 84 Tex.Cr. 100—Ed¬ 
wards v. State, 191 S.W. 542, 80 
Tex.Cr. 485. 

Wash.—State v. Lowenthal, 48 P.2d 
909, 183 Wash. 14—State v. Tur¬ 
pin, 290 P. 824, 158 Wash. 103- 
State v. Edelstein, 262 P. 622, 146 
Wash. 221. 

Wis.—Wilson v. State, 200 N.W. 369, 
184 Wis. 636. 

Wyo.—State v. Higgle, 298 P.2d 349, 
76 Wyo. 1* rehearing denied 300 P. 
2d 567, 76 Wyo. 1, certiorari denied 
Higgle v. State of Wyoming, 77 S. 
Ct. 384, 352 U.S. 981, 1 L.Ed.2d 366. 
16 C.J. p 571 note 11, p 572 note 14. 
Right to introduction of entire con¬ 
versation containing: 

Admission see infra § 735. 
Confession see infra § 820. 
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duces part of a correspondence, 59 - 5 and likewise 
where either party introduces a declaration or 
statement, 60 or a writing, 61 the opposing party is 
entitled to introduce or to inquire into other parts 


or the whole thereof, in order to explain or rebut 
adverse inferences which might arise from the 
fragmentary or incomplete character of the evidence 
introduced by his adversary, 61 - 5 or prove his version 


Testimony in other trial 

Ala.—Bridges v. State, 152 So. 51, 
26 Ala. App. 1, certiorari denied 
152 So. 64, 228 Ala. 72, and Bridg¬ 
es v. State of Alabama, 54 S.Ct. 
718, 292 U.S. 633, 78 L.Ed. 1487— 
Jones v. State, 101 So. 331, 20 Ala. 
App. 247. 

Ga.—Bloodworth v. State, 131 S.E. 80, 

161 Ga. 332. 

Tex.—King v. State, 287 S.W.2d 642, 

162 Tex.Cr. 516. 

Evidence on preliminary examination 

La.—State v. Smith, 81 So. 320, 144 
La. 801. 

Where accused failed to cross-ex¬ 
amine a witness who had stated that 
he had related all of a certain con¬ 
versation, after the court had stated 
that the witness would be allowed to 
finish the conversation, no error was 
committed as against the claim of ac¬ 
cused that the court had refused to 
allow the witness to give the entire 
conversation. 

Cal.—People v. Lionberger, 66 P.2d 
99, 19 C.A.2d 284. 

Attorney’s notes of witness’ con¬ 
versation are not admissible in redi¬ 
rect examination as part of conversa¬ 
tion brought out on cross-examina¬ 
tion. 

Ill.—People v. Papke, 166 N.E. 375, 
325 Ill. 410. 

Where no part of a conversation 
was Introduced by the prosecution, 
and there had been merely an inci¬ 
dental mention of a raid at which 
accused claimed such conversation 
had taken place, accused was not en¬ 
titled to introduce a self-serving dec¬ 
laration contained therein. 

Ind.—Durst v. State, 128 N.E. 920, 
190 Ind. 133. 

59.5 Colo.—Wright v. People, 171 P. 
2d 990, 116 Colo. 247. 

60. U.S.—U. S. v. Grunewald, D.C.N. 
Y. f 164 F.Supp. 644—U. S. v. Katz, 
D.C.Pa., 78 F.Supp. 435, affirmed, 
C.A., 173 F.2d 116. 

Ark.—Whitten v. State, 261 S.W.2d 
1, 222 Ark. 426. 

Cal.—People v. Webb, 300 P.2d 130, 
143 C.A.2d 402—People v. Richards, 
168 P.2d 436, 74 C.A.2d 279—Peo¬ 
ple v. McCarthy, 78 P.2d 252, 25 
C.A.2d 667—People v. Healey, 199 
P. 651, 52 C.A. 663. 

Ga.—Parrish v. State, 78 S.E.2d 366, 
88 Ga.App. 881. 

Kan.—State v. Hubbard, 266 P. 939, 
126 Kan. 129, 58 A.L.R. 327. 

Ky.—Arthur v. Commonwealth, 307 
S.W.2d 182—Winn v. Common¬ 
wealth, 303 S.W.2d 275—Price v. 
Commonwealth, 172 S.W.2d 576, 294 
Ky. 708—Meadors v. Common- 
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wealth, 136 S.W.2d 1066, 281 Ky. 
622—Murphy v. Commonwealth, 136 
S.W.2d 545, 281 Ky. 424—Logan V. 
Commonwealth, 191 S.W. 676, 174 
Ky. 80. 

Minn.—State v. Randall, 173 N.W. 
425, 143 Minn. 203. 

Miss.—Sanders v. State, 115 So.2d 
j 145, 237 Miss. 77 2 —Davis v. State, 
92 So.2d 359, 230 Miss. 183—Cor¬ 
pus Juris oited in Collins v. State, 
114 So. 480, 481, 148 Miss. 250. 
N.J.—State V. De Paola, 73 A.2d 564, 
5 N.J. 1. 

N.M.—State v. Moore, 76 P.2d 19, 42 
N.M. 135. 

N.Y.—People v. Williams, 16 N.Y.S.2d 
321, 258 App.Div. 904. 

Ohio.—State v. Singleton, 87 N.E.2d 
358, 85 Ohio App. 245. 

McLaughlin v. State, 20 Ohio 
Cir.Ct.,N.S., 492. 

Okl.—Corpus Juris cited in Haddock 
v. State, 81 P.2d 339, 342, 64 Okl. 
Cr. 353. 

Tex.—Trammell v. State, 167 S.W.2d 
171, 45 Tex.Cr. 224—Avery v. State, 
121 S.W.2d 992, 135 Tex.Cr. 557— 
Rangley v. State, 10 S.W.2d 996, 111 
Tex.Cr. 32—Hillman v. State, 281 
S.W. 874, 103 Tex.Cr. 603—Cooper 
v. State, 250 S.W. 185, 94 Tex.Cr. 
199—Davis v. State, 197 S.W. 871, 
81 Tex.Cr. 625. 

Va.—Ossen v. Commonwealth, 48 S.E. 
2d 204, 187 Va, 902—Groety v. Com¬ 
monwealth, 115 S.E. 561, 135 Va. 
508. 

Admission of dying declaration to 

contradict witness’ testimony. 

Tex.—Edmondson v. State, 26 S.W.2d 
220, 114 Tex.Cr. 290—Gutierrez v. 
State, 272 S.W. 780, 100 Tex.Cr. 
364. 

Fart of testimony before grand Jury 

Cal.—People v. Bonelli, 324 P.2d 1, 50 
C.2d 190. 

61. U.S.—U. S. v. Corrigan, C.C.A. 
N.Y., 168 F.2d 641. 

Pandolfo v. U. S., C.C.A.I11., 286 
F. 8, certiorari denied 43 S.Ct. 433, 
261 U.S. 621, 67 L.Ed. 831. 

Cal.—People v. Webb, 300 P.2d 130, 
143 C,A.2d 402—People v. Richards, 
168 P.2d 435, 74 C.A.2d 279—Peo¬ 
ple v. McCarthy, 78 P.2d 252, 25 
C.A.2d 667. 

Ga.—Alumbaugh v. State, 148 S.E. 
622, 40 Ga.App. 15. 

Iowa.—State v. Draden, 199 N.W. 991, 
199 Iowa 231—State v. Peirce, 159 
N.W. 1050, 178 Iowa 417. 

Ky.—Howard v. Commonwealth, 42 
S.W.2d 335, 240 Ky. 307. 

Md.—Newton v. State, 127 A. 123, 147 
Md. 71. 

Ohio.—State v. Viola, App., 82 N.E. 
2d 306, appeal dismissed 76 N.E.2d 
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715, 148 Ohio St. 712, certiorari de¬ 
nied 68 S.Ct. 1070, 334 U.S. 816, 92 
L.Ed. 1746. 

S.C.—State v. Thomas, 156 S.E. 169, 
159 S.C. 76. 

Utah.—State v. Solomon, 71 P.2d 104, 
93 Utah 70. 

16 C.J. p 572 notes 13, 14. 

Record of former prosecution 
Ill.—People v. Castree, 143 N.E. 112, 
311 Ill. 392, 32 A.L.R. 357. 

Report of detective 
Where accused to test credibility 
of a detective who testified concern¬ 
ing facts he discovered introduced 
a part of his report, it was not error 
to permit introduction of remainder 
of report with explanation that re¬ 
port was not evidence, but simply 
showed what detective had reported, 
in order that jury might determine 
whether report as a whole adverse¬ 
ly affected detective’s veracity. 

U.S.—U. S. v. Weinbren. C.C.A.N.Y., 

121 F.2d 826. 

In Texas 

(1) The rule stated in the text, 
which has also been embodied in a 
statute, has been followed. 

Tex.—Board v. State, 56 S.W.2d 464, 

122 Tex.Cr. 487—Denzlinger v. 
State, 28 S.W.2d 160, 116 Tex.Cr. 
158—Meyer v. State, 299 S.W. 259, 
108 Tex.Cr. 77—Davis v. State, 292 
S.W. 1109, 106 Tex.Cr. 425—Ford v. 
State, 200 S.W. 841, 82 Tex.Cr. 
639. 

(2) Where accused Introduced por¬ 
tions of deposition of child who al¬ 
legedly witnessed offense, state could 
introduce remainder thereof. 

Tex.—Blum v. State, Cr., 317 S.W.2d 
931, certiorari denied Blum v. Tex¬ 
as, 79 S.Ct 738, 359 U.S. 952, 3 L. 
Ed.2d 760. 

(3) Entries in «u diary, where each 
entry bore a separate date and was 
complete in itself, have been held not 
parts of the same writing within 
the rule above stated. 

Tex.—Bennett v. State, 194 S.W. 148, 
80 Tex.Cr. 652. 

(4) A letter written to a third per¬ 
son by deceased has been held not 
within the statutory rule that, where 
a part of the correspondence Is put 
in evidence, all other letters between 
the same parties are admissible. 

Tex.—Shell v. State, 240 S.W. 546, 91 

Tex.Cr. 563. 

61.5 U.S.—'U. S. v. Corrigan, C.CA..N. 
Y., 168 F.2d 641. 

U. S. v. Grunewald, D.C.N.Y., 164 
F.Supp. 644. 

Tex.—King v. State, 287 S.W.2d 642, 
162 Tex.Cr. 515. 
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with reference thereto. 61 - 10 Likewise, if a detached 
act, declaration, conversation, or writing is given 
in evidence, any other act, declaration, conversation, 
or writing which is necessary to make it understood 
may also be given in evidence. 61 - 15 

This rule has been held to apply where part of 
the same conversation is incriminating and part is 
not, 61 * 20 but not where no part of it is incriminat¬ 
ing. 61 - 25 Also, it applies even though the evidence 
was in the first place illegal, 61 - 30 and even though 
the evidence so produced by the opposing party is 
favorable to him, 61 - 35 as where it embraces self- 
serving declarations, 62 or is exculpatory in that it 
justifies, excuses, or mitigates the act. 62 - 6 Where 
accused has questioned a witness as to a particular 
matter, on cross-examination it is proper for the 
prosecution to question the witness further and have 
the facts as to the matter fully developed. 62 * 10 


The rule, however, has been held to have limita¬ 
tions. 62 - 15 It has been held not to apply to par¬ 
ticulars of former transactions not constituting a 
part of the res gestae or tending to shed light on 
the issues, 63 and, although there is also authority to 
the contrary, 63 - 5 that, if the evidence offered is hear¬ 
say, it is not admissible. 64 Moreover, it has been 
held that the rule is merely protective, and that it 
goes only so far as is necessary to shield a party 
from adverse inferences and only allows an explana¬ 
tion or rebuttal of the evidence received. 64 - 5 No 
more of the’remainder is admissible under the rule 
than concerns or relates to the same subject as the 
part which was introduced, and is explanatory of 
it, 64 - 10 Only those parts of a document which throw 
light on the parts already admitted become compe¬ 
tent on its introduction, 64 - 15 and no utterance or 
other matter irrelevant or immaterial to the issues 
involved or subject in controversy or to the items or 


€1.10 Ala.—Nix v. State, 36 So.2d 
452, 33 Ala.App. 603, petition 

stricken 36 So.2d 456, 251 Ala. 1— 
Campbell v. State, 27 So.2d 220, 
32 Ala.App. 461—Nelson v. State, 
192 So. 594, 29 Ala.App. 121. 

61.15 Cal.—People v. Webb, 300 P. 
2d 130, 143 C.A.2d 402—People v. 
Richards, 168 P.2d 435, 74 C.A.2d 
279—People v. Cooper, 96 P.2d 
1012. 36 C.A.2d 6. 

Mo.—State v. Taylor, 133 S.W.2d 336, 
345 Mo. 325. 

Admissibility of: 

Confession of codefendant where it 
tends to explain facts developed 
by accused on cross-examination 
see infra § 769. 

Evidence explaining evidence pre¬ 
viously Introduced see supra $ 
601. 

Remote acts or statements 

Explanatory act, declaration, con¬ 
versation, or writing is not restricted 
to the time when the act, declara¬ 
tion, conversation, or writing sought 
to be explained occurred, but extends 
the common-law rule so as to render 
such acts or statements admissible, 
if necessary to a full understanding 
of, or to explain, the acts or state¬ 
ments introduced in evidence by the 
adverse party, although it may have 
transpired at a time so remote as 
not to be admissible as res gestae. 
Tex.—Trammell v. State, 167 S.W.2d 
171, 45 Tex.Cr. 224. 

61.20 Mo.—State v. Bowling, 154 S. 
W.2d 749, 348 Mo. 589. 

61.25 Mo.—State v. Bowling, supra. 

61.30 Ala.—Johnson v. State, 91 So. 
2d 476, 265 Ala. 360. 

Flournoy v. State, 37 So.2d 218, 
34 Ala.App. 23, certiorari denied 
37 So.2d 223, 251 Ala. 285. 


61.35 Ky.—Murphy v. Common¬ 

wealth, 136 S.W.2d 545, 281 Ky. 424. 

62. Ark.—Whitten v. State, 261 S. 
W.2d 1, 2 22 Ark. 426. 

Cal.—People v. Hansen, 19 P.2d 993, 
130 CA 217. 

Ga.—West v. State, 37 S.E.2d 799, 
200 Ga. 566. 

Miller v. State, 38 S.E.2d 180, 73 
Ga.App. 810. 

Ky.—Murphy v. Commonwealth, 136 
S.W.2d 545, 281 Ky. 424. 

Mass.—Commonwealth v. Britland, 
15 N.E.2d 657, 300 Mass. 492, 118 
A.L.R. 132. 

Miss.—Sanders v. State, 115 So.2d 
145, 237 Miss. 772—Davis v. State, 
92 So.2d 359, 230 Miss. 183. 

Tex.—Trammell v. State, 167 S.W.2d 
171, 45 Tex.Cr. 224. 

Willingness to compare footprints 
Where presence of accused at the 
scene of the crime was attempted 
to be established by footmarks, evi- 
i dence that when something was said 
about taking a cast of the foot of 
accused, he told the officers to bring 
the mold on and that he would let 
them make a cast of his foot was ad¬ 
missible. 

Ala.—Simmons v. State, 105 So.2d 
691, 39 Ala.App. 477, certiorari de¬ 
nied 105 So.2d 694, 268 Ala. 693. 

62.5 Ga.—-West v. State, 37 S.E.2d 
799, 200 Ga. 566. 

Ky.—Murphy v. Commonwealth, 136 
S.W.2d 545, 281 Ky. 424. 

Miss.—Sanders v. State, 115 So.2d 
145, 237 Miss. 772. 

62.10 Tex.—Grayson v. State, 236 S. 
W.2d 792, 155 Tex.Cr. 600. 

62,15 Cal.—People v. Webb, 300 P. 
2d 130, 143 C.A.2d 402. 

63. ' U.S.—U. S. v. Dennis, C.A.N.Y., 
183 F.2d 201, affirmed Dennis v. U. 


S., 71 S.Ct. 857, 341 U.S. 494, 95 L. 
Ed. 1137, rehearing denied 72 S.Ct. 
20, 342 U.S. 842, 96 L.Ed. 636, re¬ 
hearing denied 78 S.Ct. 409, 355 U. 
S. 936, 2 L.Ed.2d 419. 

Ala.—French v. State, 141 So. 713, 
25 Ala.App. 53, certiorari denied 
141 So. 717, 225 Ala. 8. 

63.5 Ky.—Winn v. Commonwealth, 
303 S.W.2d 275. 

64. Me.—State v. Donnell, 148 A. 
747, 128 Me. 500. 

Declaration of homicide victim 

which was not admissible as a dying 
declaration was not admissible on 
theory that It was part of conver¬ 
sation which was first offered by ac¬ 
cused. 

N.Y.—:People v. Smith, 281 N.Y.S. 

294, 245 App.Div. 69. 

Conversation with writer of letter 
Where witness testified on direct 
examination that a letter telling 
where evidence might be found had 
been forwarded to him, and on cross- 
examination that the writer thereof 
had been interviewed, testimony on 
redirect examination as to what writ¬ 
er had told witness was improperly 
admitted because hearsay, notwith¬ 
standing letter, which was also in¬ 
competent, was admitted on joint re¬ 
quest of state and accused. 

Idaho.—State v. Johnston, 98 P.2d 
628, 61 Idaho 87. 

64.5 U.S.—'U, S. v. Corrigan, C.C.A. 
N.Y., 168 F.2d 641. 

64.10 U.S.—'U. S. v. Grunewald, D. 
C.N.Y., 164 F.Supp. 644. 

64.15 U.S.—U. S. v. Dennis, C.A.N. 
Y., 183 F.2d 201, affirmed Dennis v. 
U. S. ( 71 S.Ct. 857, 341 U.S. 494, 95 
L.Ed. 1137, rehearing denied 72 S. 
Ct. 20, 342 U.S. 842, 96 L.Ed. 636, 
rehearing denied 78 S.Ct. 409, 355 
U.S. 936, 2 L.Ed.2d 419. 
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subject matter which has theretofore been intro¬ 
duced in evidence is receivable. 65 

The evidence offered is limited to that which is 
pertinent to the portion which has been intro¬ 
duced, 65 * 5 or it must relate to the same subject mat¬ 
ter as the evidence already introduced, 66 or be con¬ 
fined to those matters only which are the subject 
matter of inquiry or investigation. 66 * 5 The door 
is not opened for the introduction of what was said 
in relation to an entirely different and unconnected 


matter, although in the same statement. 66 * 10 The 
evidence must, or at least will, be admissible where it 
tends to contradict, modify, explain, or promote a 
fuller understanding of the evidence already intro¬ 
duced, 67 or it is admissible as far as it may be es¬ 
sential in order to arrive at the true drift, intent, 
and meaning of the part that was first introduced in 
evidence. 67 * 5 

The mere asking of a question, regarding a con¬ 
versation, to which no answer is given 68 or the an¬ 


as. Ala.—Suttle v. State, 96 So. 90, 
19 Ala.App. 198. 

Cal.—People v. McCoy, 153 F.2d 315, 
25 C.2d 177. 

People v. Kent, 287 F.2d 402, 135 
C.A.2d 422—People v. Perez, 276 
P.2d 72, 128 C.A.2d 750—People v. 
Williams, 266 P.2d 599, 123 C.A.2d 
276—People v. Hymer, 257 P.2d 
63, 118 C.A.2d 28—People v. Rich¬ 
ards, 168 P.2d 435, 74 C.A.2d 279 
—People v. Mahach, 224 P. 130, 65 
C.A. 359. 

Md.—Grove v. State, 45 A.2d 348, 185 
Md. 476. 

N.J.—State v. Cohen, 116 A. 724, 97 
N.J.Law 5. 

N.Y.—People v. Schlessel, 90 N.E. 44, 
196 N.Y. 476. 

Okl.—Corpus Juris cited In Haddock 
v. State, 81 P.2d 339, 342, 64 Okl. 
Cr. 353. 

Or.—State v. Lee Wye, 263 P. 60, 123 
Or. 595. 

Tex.—Miller v. State, 242 S.W. 1040, 
92 Tex.Cr. 259—Bennett v. State, 
194 S.W. 148, 80 Tex.Cr. 652—Reed 
v. State, 183 S.W. 1168, 79 Tex.Cr. 
222 . 

Vt.—State v. Williams, 111 A. 701, 94 
Vt. 423. 

Duty to separate 

Where the opposing party has a 
copy of the complete conversation or 
statement, a part of which was intro¬ 
duced in evidence, it is his duty to 
separate the relevant from the irrele¬ 
vant and to make his offer of proof 
accordingly. 

Cal.—People v. Webb, 300 P.2d 130, 
143 C.A.2d 402. 

Exclusion of part of conversation 
held proper 

Where the court permitted proof 
of a conversation between a witness 
and deceased, in which deceased 
threatened to kill accused, there was 
no error in excluding part of the 
conversation in which the witness 
endeavored to dissuade deceased, 
especially where it is not contended 
that accused was aware of the con¬ 
versation before the homicide. 

Tex.—Allen v. State, 224 S.W. 891, 
88 Tex.Cr. 32. 

65.5 Cal.—People v. Bonelli, 324 P. 
2d 1, 50 C.2d 190. 


Separate transaction or utterance 
Principle that where In examina¬ 
tion of a witness a party brings out 
part of a transaction or conversation, 
the other party may inquire fully in¬ 
to the transaction or bring out the 
whole conversation on further exam¬ 
ination, does not apply to admit 
transactions or utterances made at 
separate times. 

Ala.—Bullard v. State, App., 120 So. 
2d 680. 

66. Ala.—Roberson v. State, 172 So. 
250, 233 Ala. 442—Pruitt v. State. 
168 So. 149, 232 Ala. 421—Crenshaw 
v. State, 142 So. 669, 225 Ala. 346. 

Cal.—People v. Girotti, 227 P. 936, 
67 C.A. 399—People v. Mahach, 
224 P. 130, 65 C.A. 359. 

,Colo.—Wilder v. People, 278 P. 594, 
86 Colo. 35, 65 A.L.R. 1260. 

Ga.—Reece v. State, 116 S.E. 631, 
155 Ga. 350. 

Ky.—Murphy v. Commonwealth, 136 
S.W.2d 545, 281 Ky. 424. 

Mass.—Commonwealth v. Brltland, 
15 N.E.2d 657, 300 Mass. 492, 118 
A.L.R. 132. 

Miss.—Owens v. State, 171 So. 345, 
177 Miss. 488. 

N.J.—Corpus Juris cited in State v. 
Marchand, 156 A.2d 245, 249, 31 N. 
J. 223. 

Corpus Juris cited in State v. 
Then, 190 A. 495, 499, 118 N.J.Law 
31, affirmed 196 A. 740, 119 N.J.Law 

429, and State v. Sangor, 197 A. 
5, 119 N.J.Law 429—State v. Co¬ 
hen, 116 A. 724, 97 N.J.Law 5. 

S.C.—State v. Hutto, 156 S.E. 355, 
159 S.C. 185—State v. King, 155 S. 
E. 409, 158 S.C. 251. 

Tex.—Myre v. State, 70 S.W.2d 428, 
126 Tex.Cr. 157—Davis v. State, 14 
S.W.2d 842, 111 Tex.Cr. 476—Honea 
v. State, 280 S.W. 819, 103 Tex.Cr. 
242—Harrison v. State, 278 S.W. 

430, 102 Tex.Cr. 385. 

Wis.—Wilson v. State, 200 N.W. 369, 
184 Wis. 636. 

16 C.J. p 572 note 15. 

66.5 N.J.—State v. De Paola, 73 A. 
2d 564, 5 N.J. 1. 

State v. Then, 190 A. 495, 118 N. 
J.Law 31, affirmed 196 A. 740, 119 
N.J.Law 429. 

66.10 N.J.—State v. Marchand, 156 
A.2d 245, 31 N.J. 223. 

67. Cal.—People v. Bonelli, 324 P. 
2d 1, 50 C.2d 190. 
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People v. Mahach, 224 P. 130, 65 
C.A. 359—People v. Soldavini, 173 
P. 933, 37 C.A. 331. 

Ill.—People v. Baker, 125 N.E. 263, 
290 Ill. 349. 

Mo.—State v. Sibley, 207 S.W. 806. 
S.C.—State v. Thomas, 156 S.E. 169, 
159 S.C. 76. 

Tex.—Autry v. State, 157 S.W.2d 924, 

143 Tex.Cr. 252—Gray v. State, 77 
S.W.2d 691, 127 Tex.Cr. 439—Board 
v. State, 56 S.W.2d 464, 122 Tex.Cr. 
487—Rangley v. State, 10 S.W.2d 
996, 111 Tex.Cr. 32—Wells v. State, 
10 S.W.2d 991, 111 Tex.Cr. 21—Tip- 
ton v. State, 253 S.W. 301, 95 Tex. 
Cr. 205—Beasley v. State, 225 S.W. 
748, 88 Tex.Cr. 220—Payne v. State, 
212 S.W. 161, 85 Tex.Cr. 288. 

Va.—Ossen v. Commonwealth, 48 S.E. 

2d 204, 187 Va. 902. 

16 C.J. p 572 notes 16, 17. 

“The parts selected by the state 
for introduction might create a dif¬ 
ferent impression from what the tes¬ 
timony as a whole might do . . . 

[and while a] voluntary declaration 
is not admissible evidence in favor 
of the accused . . . the prose¬ 

cution in offering a writing or con¬ 
versation must not garble it, or se¬ 
lect parts, and exclude other parts 
which might be elucidative of the 
parts selected.” 

La.—State v. Smith, 81 So. 320, 321, 

144 La. 8 01. 

Writing held properly excluded, 
where all evidence contained there¬ 
in was already before the jury, not¬ 
withstanding the prosecution, on 
cross-examination, was allowed to 
read therefrom. 

Mass.—Commonwealth v. Riseman, 
153 N.E. 551, 257 Mass. 254. 

Recital of statements of accused’s 
coindictees 

Ala.—Delaney v. State, 87 So. 183, 
204 Ala. 685. 

Admission of full and complete 
acts or declarations does not render 
admissible explanatory proof of prior 
or later acts or declarations. 

Tex.—Lawler v. State, 9 S.W.2d 259, 
110 Tex.Cr. 460. 

67.5 Ga.—Parrish v. State, 78 S.E.2d 
366, 88 Ga.App. 881. 

68. Ala.—Tarwater v. State, 129 So. 
708, 24 Ala.App. 28. 
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swer to which negatives knowledge thereof on the 
part of the witness, 69 or elicits no part of the con¬ 
versation 69 * 5 or denies the existence of the conver¬ 
sation, 69 * 10 is not a basis for the opposing party to 
call for other parts or the whole of such conver¬ 
sation. A mere reference to a writing, no part of 
which is actually introduced, does not entitle the 
opposing party to introduce such writing in evi¬ 
dence, 70 although it has been held that where the 
prosecution brings out that accused had told a wit¬ 
ness about the crime with which he is charged, ac¬ 
cused has the right to inquire as to what he said on 
that occasion. 70 * 5 The fact that accused has intro¬ 
duced evidence of an irrelevant transaction does not 
entitle him to introduce the details thereof. 71 

H. RES 

§ 662(1). In General 

The doctrine of res gestae applies In criminal pro¬ 
ceedings, and, as a general rule, everything said and done 
at the time and place of the crime is admissible In evi¬ 
dence. 

Library References 

Criminal Law <§=>363. 

Although the use of term “res gestae” has been 
severely criticized by commentators, the courts con- 


22A C.J.S. 

§ 661. Evidence Inadmissible by Reason of 
Exclusion of Similar Evidence of 
Adverse Party 

Where evidence of one party as to a particular mat¬ 
ter is properly excluded, the adverse party may not as a 
rule introduce evidence thereon. 

Where accused’s testimony as to an alleged con¬ 
versation is excluded, it has been held proper to re¬ 
fuse to allow a witness for the prosecution to tes¬ 
tify in regard thereto. 72 Also, the testimony of 
witnesses who refer to a purported written confes¬ 
sion of accused, which was excluded from evidence 
on the ground that it was involuntarily given, is not 
competent and it is error to admit such testimony in 
evidence. 72 * 5 

GESTAE 

tinue to discuss the admissibility of evidence under 
the theory of res gestae. 72 * 50 The term “res gestae” 
means literally the thing done, 73 and it may be de¬ 
fined in a general way as the circumstances, facts, 
and declarations which grow out of the main fact 
and serve to illustrate its character, and which are 
so spontaneous and contemporaneous with the main 
fact as to exclude the idea of deliberation or fabri¬ 
cation. 74 It is the facts and events speaking for 


Question withdrawn before answer 
Tex.—Parker v. State, 216 S.W. 178, 
86 Tex.Cr. 222. 

69. Ala.—Thomas v. State, 90 So. 
878, 18 Ala.App. 268. 

Mont.—State v. Le Luc, 300 P. 919, 
89 Mont. 545. 

69.5 Or.—State v. Opie, 170 P.2d 736, 
179 Or. 187. 

69.10 Cal.—People v. Olds, 315 P.2d 
881, 154 C.A.2d 78. 

70. Ariz.—Douglass v. State, 33 P.2d 
985, 44 Ariz. 84. 

Cal.—People v. Grand!, 165 P. 1027, 
33 OA. 637. 

Minn.—State v. Oelschlegel, 218 N.W. 
117, 173 Minn. 598. 

70.5 Ala.—Nelson v. State, 192 So. 
594, 29 Ala.App. 121. 

71. Tex.—Willis v. State, Cr., 75 S. 
W. 790. 

72. Ky.—Commonwealth v. Houri- 
gan, 12 S.W. 550, 89 Ky. 305. 

72.5 Mo.—State v. Bunton, 291 S.W. 
2d 122. 

72.50 Wyo.—State v. Kump, 301 P. 

2d 808, 812, 76 Wyo. 273. 
Commentators’ criticism 

“31 Tale Law Journal, p. 229 states 
that the term Is used as a substitute 
for reasoning." 

Wyo.—State v. Kump, supra. 

“Wigmore on Evidence, 8d Ed., § 
1767, p. 182, states: ‘The phrase 


“res gestae" has long been not only 
entirely useless, but even positively 
harmful. It is useless, because every 
rule of Evidence to which it has ever 
been applied exists as a part of some 
other well established principle and 
can be explained in the terms of that 
principle. It is harmful, because by 
its ambiguity it invites the confusion 
of one rule with another and thus 
creates uncertainty as to the limita¬ 
tions of both. It ought therefore 
wholly to be repudiated, as a vicious 
element in our legal phraseology. 
No rule of Evidence can be created 
or applied by the mere muttering of 
a shibboleth.' ’’ 

Wyo.—State v. Kump, supra. 

73. Ala.—Brown v. State, 31 So.2d 
670, 33 Ala.App. 97, reversed on 
other grounds 31 So.2d 681, 249 Ala. 
5, and affirmed 31 So.2d 684, 249 
Ala. 412—Dodd v. State, 27 So.2d 
259, 32 Ala.App. 504—Pugh v. 

State, 10 So.2d 833, 30 Ala.App. 
572, certiorari denied 10 So.2d 836, 
243 Ala. 507. 

Ariz.—Keefe v. State, 72 P.2d 425, 50 
Ariz. 293. 

Subject matter or thing done 

Res gestae is the subject matter 
or thing done. 

Idaho.—People v. Dewey, 6 P. 103, 2 
(Hash.) 83. 

Iowa.—State v. Lenihan, 56 N.W. 292, 
88 Iowa 670, 672. 

660 


74. Ala.—Sexton v. State, 196 So. 
744, 239 Ala. 287—Laws v. State, 
95 So. 819, 209 Ala. 174. 

Barnes v. State, 14 So.2d 242, 31 
Ala.App. 187, certiorari denied 14 
So.2d 246, 244 Ala. 597—Pugh v. 
State, 10 So.2d 833, 30 Ala.App. 
572, certiorari denied 10 So.2d 836, 
243 Ala. 507—Levene v. State, 161 
So. 268, 26 Ala.App. 428. 

Ark.—Scaife v. State, 182 S.W.2d 679, 
207 Ark. 672—Bone v. State, 140 S. 
W.2d 140, 200 Ark. 592—Carr v. 
State, 43 Ark. 99. 

Cal.—People v. Perkins, 66 P.2d 631, 
8 C.2d 502—People v. Wong Ark, 
30 P. 1115, 96 C. 125, 129. 

People v. Bush, 133 P.2d 870, 56 
C.A.2d 877. 

Iowa.—State v. Saltzman, 44 N.W.2d 
24, 241 Iowa 1373. 

Mich.—People v. Kayne, 255 N.W. 

758, 268 Mich. 186. 

Mo.—State v. Jones, 256 S.W. 787. 
Okl.—Fenimore v. State, 169 P.2d 
214, 82 Okl.Cr. 288—McGugan v. 
State, 167 P.2d 76, 82 Okl.Cr. 130— 
Frazee v. State, 153 P.2d 637, 79 
Okl.Cr. 224—Smith v. State, 79 P. 
2d 616, 64 Okl.Cr. 279—Chastain v. 
State, 287 P. 826, 46 Okl.Cr. 123— 
Borden v. State, 252 P. 446, 36 Okl. 
Cr. 69—Dodd v. State, 233 P. 503, 
29 Okl.Cr. 311—Warren v. State, 
215 P. 635, 24 Okl.Cr. 6. 
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themselves through the words or acts of the partic¬ 
ipants. 75 The rules as to admissibility, and as to 
what constitutes the res gestae, are the same in crim¬ 
inal as in civil cases. 76 

“Res gestae” is generally discussed as an exception 
to the hearsay rule. 76 - 5 However, it has been held 
that the rule of res gestae is one determining the 
relevancy and not the character or probative force 
of the evidence, and if made under the spur of the 
criminal transaction, it is immaterial whether it was 
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a statement of fact or opinion or a mere exclama¬ 
tion. 76 - 10 Declarations admitted as part of the res 
gestae constitute original evidence on the theory that 
they are verifiable accounts connected with the trans¬ 
action and such statements are not admitted only as 
corroboration. 76 - 15 It has been held that the res 
gestae rule is a dangerous one and should not be ex¬ 
tended. 76 * 20 

Matters constituting a part of the res gestae are 
admissible in evidence, 77 but they are not admissible 


Tex.— Smith v. State, 152 S.W.2d 751, 
142 Tex.Cr. 349—Hamilton v. State, 
135 S.W.2d 476, 138 Tex.Cr. 205. 

Other definitions and statements of 
rule 

(1) “Res gestee” includes circum¬ 
stances which are undesigned inci¬ 
dents of particular litigated act, and 
they may be separated from such act 
by lapse of time more or less ap¬ 
preciable, consist of speeches of any¬ 
one concerned, whether participant 
or bystander, and comprises things 
left undone, as well as things done, 
but must be necessary incidents of 
litigated act In sense that they are 
part of immediate preparations for, 
or emanations of, such act and not 
produced by actors’ calculated policy. 
Ala.—Sexton v. State, 196 So. 744, 

239 Ala. 287. 

Barnes v. State, 14 So.2d 242, 31 
AlaApp. 187, certiorari denied 14 
So.2d 246, 244 Ala. 597. 

Cal.—People v. Bush, 133 P.2d 870, 56 
C.A.2d 877. 

Pa.—Commonwealth v. Logan, 63 A. 
2d 28, 361 Pa. 186—Commonwealth 
v. Gardner, 128 A. 87, 282 Pa. 458. 
16 C.J. p 573 note 36 [f]. 

(2) Term “res gestae” means 
things done in and about, and as a 
part of, transaction under which 
litigation in hand grew and on which 
transaction said litigation is based. 
Neb.—Garcia v. State, 68 N.W.2d 

151, 159 Neb. 571—Collins v. State, 
64 N.W. 432, 46 Neb. 37. 

(3) “Res gestae” means matters 
incidental to the main fact and ex¬ 
planatory to it, including acts and 
words which are so closely connect¬ 
ed therewith as to constitute a part 
of the transaction and without a 
knowledge of which the main fact 
might not be properly understood; 
the events themselves speaking 
through the Instinctive words and 
acts of the participants, the circum¬ 
stances, facts and declarations grow¬ 
ing out of the main fact, contempo¬ 
raneous with it and serving to illus¬ 
trate its character. 

Okl.—Littke v. State, Cr., 300 P.2d 
684—Hathcox v. State, 230 F.2d 
927, 94 Okl.Cr. 110. 

(4) “Res gestae” includes not only 
spontaneous utterances and declara¬ 
tions made before and after commis¬ 


sion of a crime, but also includes real 
or demonstrative evidence relevant 
to the crime, including testimony of 
witnesses and police officers as to 
what they heard or observed before, 
during, or after commission of the 
crime, all that occurred at time and 
place of the crime and immediately 
before or after the crime If causally 
related thereto. 

La.—State v. Di Vincent!, 93 So.2d 
| 676, 232 La. 13. 

Statutory definition 
To constitute “res gestae” under 
statute, the circumstances and dec¬ 
larations must be necessary incidents 
of the criminal act or immediate 
concomitants of it, or form In con¬ 
junction with it one continuous 
transaction. 

La.—State v. Walker, 15 So.2d 874, 
204 La. 523—State v. Dale, 7 So.2d 
371, 200 La. 19. 

75. Ark.—Moss v. State, 185 S.W.2d 
92, 208 Ark. 137—Walker v. State, 
212 S.W. 319, 138 Ark. 517. 

Cal.—People v. Perkins, 66 P.2d 631, 
8 C.A.2d 502. 

Colo.—Graves v. People, 32 P. 63, 18 
Colo. 170. 

Ga.—Jones v. State, 9 S.E.2d 707, 62 
Ga.App. 734. 

La.—State v. Labat, 75 So.2d 333, 
226 La. 201, affirmed Michel v. 
State of Louisiana, 76 S.Ct. 158, 
350 U.S. 91, 100 L.Ed. 83, rehearing 
denied 76 S.Ct. 340, 350 U.S. 955, 
100 L.Ed. 831, rehearing denied 
Poret v. State of Louisiana, 76 S.Ct. 
340, 350 U.S. 955, 1D0 L.Ed. 831, cer¬ 
tiorari denied 78 S.Ct. 144, 355 U.S. 
879, 2 L.Ed.2d 109—State v. Wil¬ 
liams, 105 So. 46, 158 La. 1011. 
Mont.—State v. Tighe, 71 P. 3, 27 
Mont. 327, overruled on other 
grounds State v. Sherman, 90 P. 
981, 35 Mont. 512—Territory v. 
Clayton, 19 P. 293, 8 Mont. 1. 

Okl.—Hathcox v. State, 230 P.2d 927, 
94 Okl.Cr. 110. 

S.C.—State v. Long, 195 S.E. 624, 
186 S.C. 439. 

Tex.—Hamilton v. State, 135 S.W.2d 
476, 138 Tex.Cr. 205—Jones v. 

State, 11 S.W.2d 798, 111 Tex.Cr. 
172—Smith v. State, 188 S.W. 983, 
80 Tex.Cr. 82—Freeman v. State, 
46 S.W. 641, 51 S.W. 230, 40 Tex.Cr. 
545. 


Vt.—State v. Blair, 99 A.2d 677, 118 
Vt. 81. 

Va.—McReynolds v. Commonwealth, 
15 S.E.2d 70, 177 Va. 933—Corpus 
Juris cited in Upton v. Common¬ 
wealth, 2 S.E.2d 337, 339, 172 Va. 
654. 

76. Ind.—Hamilton v. State, 36 Ind. 
280, 10 Am.R. 22. 

Ky.—Rogers v. Commonwealth, 171 
S.W. 464, 161 Ky. 754. 

Pa.—Commonwealth v. Cupps, 43 A. 

2d 545, 157 Pa.Super. 341. 

Res gestae in civil actions see Evi¬ 
dence § 403 et seq. 

76.5 La.—State v. Dale, 7 So.2d 371, 
200 La. 19. 

Miss.—Williams v. State, 72 So.2d 
147, 220 Miss. 800. 

Okl.—Roberts v. State, 194 P.2d 219, 

87 Okl.Cr. 93—Fenlmore v. State, 

169 P.2d 214, 82 Okl.Cr. 288—Mc- 
Gugan v. State, 167 P.2d 76, 82 Okl. 
Cr. 130—Jackson v. State, 140 P.2d 
606, 77 Okl.Cr. 160—Coppage v. 

State, 137 P.2d 797, 76 Okl.Cr. 428. 

Pa.—Commonwealth v. Noble, 88 A.2d 
760, 371 Pa. 138. 

Tex.—Heflin v. State, 274 S.W.2d 681, 
161 Tex.Cr. 41. 

Utah.—State v. Peterson, 240 P.2d 
504, 121 Utah 229. 

Va.—Kuckenbecker v. Common¬ 
wealth, 101 S.E.2d 523, 199 Va. 619. 
76.10 Tex.—McEntire v. State, 160 
S.W.2d 961, 143 Tex.Cr. 631. 

76.15 Va.—Pepoon v. Common¬ 
wealth, 66 S.E.2d 854, 192 Va. 804. 
Direct testimony 

Res gestse overrides rules of hear¬ 
say and secondary evidence and be¬ 
comes itself the thing speaking, and 
as such is direct testimony. 

Tex.—Dickerson v. State, 237 S.W.2d 
983, 155 Tex.Cr. 600. 

76.20 Pa.—Commonwealth v. Noble, 

88 A.2d 760, 371 Pa. 138. 

77* U.S.—St. Clair v. U. S., Cal., 14 
S.Ct. 1002, 154 U.S. 134, 149, 38 L. 
Ed. 936. 

Moomaw v. U. S., CAAIa., 220 F. 
2d 589. 

Ala.—Gladden v. State, 54 So.Sd 610, 
256 Ala. 368—Davis v. State, 199 
So. 547, 240 Ala. 365—Corpus Juris 
oited in Swinney v. State, 142 So. 
562, 663, 225 Ala. 273—Levert v. 
State, 142 So. 34, 225 Ala. 214— 
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Carter v. State, 123 So. 50, 219 Ala. 
670—Lockett v. State, 117 So. 457 
218 Ala. 40—Fancher v. State, 117 
So. 423, 217 Ala. 700—Davis v. 
State, 105 So. 677, 213 Ala. 541— 
Satterfield v. State, 102 So. 691, 212 
Ala. 349—Blevins v. State, 85 So. 
8 17, 204 Ala. 476. 

McFarling v. State, 45 So.2d 322, 
35 Ala.App. 191, certiorari denied 
45 So.2d 324, 253 Ala. 501—Flour¬ 
noy v. State, 37 So.2d 218, 34 Ala. 
App. 23, certiorari denied 37 So.2d 
22 3, 251 Ala. 285—Hemphill v. 

State, 21 So.2d 123, 31 Ala.App. 
625—Taylor v. State, 197 So. 89, 
29 Ala.App. 409—Varner v. State. 
185 So. 907, 28 Ala.App. 414—Mc¬ 
Allister v. State, 181 So. 511, 28 
Ala.App. 213—Davis v. State, 176 
So. 379, 27 Ala.App. 551, certiorari 
denied, 176 So. 382, 234 Ala. 625- 
Nix v. State, 173 So. 98, 27 Ala. 
App. 388—Askew v. State, 171 So. 
917, 27 Ala.App. 314—Hamer v. 

State, 168 So. 456, 27 Ala.App. 178 
—Brimer v. State, 165 So. 788, 27 
Ala-App. 75—Levene v. State, 161 
So. 268, 26 Ala.App. 428—Hill v. 
State, 159 So. 503, 26 Ala.App. 347 
—Naler v. State, 148 So. 880, 25 
Ala.App. 486—Tracy v. State, 147 
So. 685, 25 Ala.App. 417—McGee 
v. State, 146 So. 628, 25 Ala.App. 
361—Sandlin v. State, 146 So. 82, 
25 Ala.App. 311—Allen v. State, 
142 So. 777, 25 AlaA,pp. 181—Dens- 
more v. State, 141 So. 914, 25 Ala. 
App. 133—Gargus v. State, 137 So. 
675, 24 Ala»App. 511, certiorari de¬ 
nied 137 So. 676, 223 Ala. 620— 
Thomas v. State, 136 So. 419, 24 
Ala.App. 425—Martin v. State, 133 
So. 743, 24 Ala.App. 242—Dodd v. 
State, 129 So. 712, 24 AlajVpp. 36— 
Wiggs v. State, 129 So. 706, 24 Ala. 
App. 22—Puckett v. State, 127 So. 
678, 23 Ala.App. 493, certiorari de¬ 
nied 128 So. 910, 221 Ala. 698—Bal- 
lew v. State, 124 So. 123, 23 Ala. 
App. 274—Vintson v. State, 121 So. 
698, 23 Ala.App. 51, certiorari de¬ 
nied 121 So. 699, 219 Ala. 193— 
Roberson v. State, 119 So. 863, 23 
Ala.App. 26—Booth v. State, 117 
So. 492, 22 Ala.App. 508—Bruce v. 
State, 116 So. 511, 22 Ala.App. 440 
—Mitchell v. State, 115 So. 149, 22 
Ala.App. 300—Morse v. State, 112 
So. 806, 22 Ala.App. 93—Gann v. 
State, 112 So. 178, 22 Ala.App. 65- 
Wolf v. State, 111 So. 320, 21 Ala. 
App. 642—Watkins v. State, 111 
So. 43, 21 Ala.App. 585, certiorari 
denied 111 So. 44, 215 Ala. 484— 
Clark v. State, 110 So. 562, 21 Ala. 
App. 597—Gardner v. State, 110 So. 
61, 21 Ala. App. 566—Stowers v. 
State, 109 So. 561, 21 Ala.App. 501 
—Childs v. State, 109 So. 560, 21 
Ala.App. 528—Wainwright v. State, 
109 So. 176, 21 Ala.App. 436—Holla- 
day v. State, 108 So. 641, 21 Ala. 
App. 405—Gay v. State, 108 So. 617, 
21 Ala.App. 270, certiorari denied 
108 So. 619, 214 Ala. 677—Kirkland 


v. State, 108 So. 262, 21 Ala.App. 
348—Brskine v. State, 107 So. 720, 
21 Ala.App. 307—Fagan v. State, 
107 So. 42, 21 Ala.App. 251—Green 
v. State, 106 So. 683, 21 Ala.App. 
201—Lancaster v. State, 106 So. 
609, 21 Ala.App. 140, certiorari de¬ 
nied 106 So. 617, 214 Ala. 2, and 
106 So. 618, 214 Ala. 76—Rheardon 
v. State, 106 So. 510, 21 Ala.App. 
188—Terry v. State, 105 So. 386, 
21 Ala.App. 100—Sawyer v. State, 
103 So. 309, 20 Ala.App. 504—Al¬ 
dridge v. State, 102 So. 785, 20 Ala. 
App. 456—Witcher v. State, 102 So. 
491, 20 AlaA.pp. 401—Goodman v. 
State, 102 So. 486, 20 Ala.App. 392 
—Wiggins v. State, 101 So. 631, 
20 Ala.App. 295—Whigham v. 

State, 101 So. 98, 20 Ala.App. 129 — 
Holladay v. State, 101 So. 86, 20 
AlaA.pp. 76—Taylor v. State, 99 So. 
733, 19 Ala.App. 600, petition dis¬ 
missed Ex parte Taylor, 100 So. 
331, 211 Ala. 282—Moulton v. State, 
98 So. 709, 19 Ala.App. 446, certio¬ 
rari denied Ex parte Moulton, 98 
So. 715, 210 Ala. 656—Shumate v. 
State, 97 So. 772, 19 Ala.App. 340, 
certiorari denied Ex parte Shu¬ 
mate, 97 So. 777, 210 Ala. 252— 
Barfield v. State, 97 So. 378, 19 Ala. ( 
App. 374—Jackson v. State, 97 So. 
260, 19 Ala.App. 339—Masters v. 
State, 94 So. 249, 18 Ala.App. 614, 
certiorari denied Ex parte Masters, 
94 So. 922, 208 Ala. 699—Lovell v. 
State, 93 So. 216, 18 Ala.App. 555— 
Lakey v. State, 93 So. 51, 18 Ala. 
App. 442—Patrick v. State, 92 So. 
87, 18 Ala.App. 335—Heard v. State, 
88 So. 39, 17 Ala.App. 639—Jones 
v. State, 85 So. 830, 17 Ala.App. 394 
—Castona v. State, 84 So. 871, 17 
Ala.App. 421—Page v. State, 81 So. 
848, 17 AlaA.pp. 70—Sanders v. 
State, 79 So. 504, 16 Ala.App. 511— 
Manley v. State, 79 So. 149, 16 Ala. 
App. 475—Bell v. State, 75 So. 181, 
16 Ala.App. 36, certiorari denied 
Ex parte Bell, 76 So. 1, 200 Ala. 
364—Minor v. State, 74 So. 98, 15 
Ala.App. 556—Dickey v. State, 72 
So. 608, 15 Ala.App. 135, certiorari 
denied 73 So. 72, 197 Ala. 610-^ 
Henderson v. State, 72 So. 590, 15 
Ala.App. 1. 

Ariz.—Ball v. State, 33 P.2d 601, 43 
Ariz. 556. 

Ark.—Smith v. State, 287 S.W. 1026, 
172 Ark. 156—Kelley v. State, 202 
S.W. 49, 133 Ark. 261. 

Cal.—People v. Lisenba, 94 P.2d 569, 
14 C.2d 403, affirmed Lisenba v. 
California, 61 S.Ct. 832, 313 U.S. 
537, 85 L.Ed. 1507 vacated on oth¬ 
er grounds 61 S.Ct. 956, 313 U.S. 
597, 85 L.Ed. 1550, rehearing denied 
62 S.Ct. 620, 315 U.S. 826, 86 L.Ed. 
1222—People v. Beggs, 172 P. 152, 
178 Cal. 79. 

People v. Ornelas, 62 P.2d 608, 17 
C.A.2d 608—People v. Collier, 295 
P. 898, 111 CA.. 215, modified on 
other grounds People v. Shurtleff, 
299 P. 92, 113 C.A. 739. 

662 


Colo.—Pearson v. People, 168 P. 655, 
69 Colo. 76. 

Ga.—Price v. State, 142 S.E. 666, 166 
Ga. 120—West v. State, 112 S.E. 
150, 153 Ga. 327. 

Harrison v. State, App., 4 S.E. 
2d 602, 60 Ga.App. 610—Weldon v. 
State, 94 S.E. 326, 21 Ga.App. 330. 
Ill.—People v. Dabney, 146 N.E. 166, 
315 Ill. 320—People v. Mulvaney, 
121 N.E. 229, 286 Ill. 114—Bow v. 
People, 43 N.E. 593, 160 Ill. 438. 
Ind.—Corpus Juris Secundum cited lu 
Kiefer v. State, 153 N.E.2d 899, 
900 —Maddox v. State, 12 N.E.2d 
947, 213 Ind. 537. 

Iowa.—State v. Anderson, 247 N.W. 
306, 216 Iowa 887. 

Kan.—State v. Harrison, 235 P. 837, 
118 Kan. 652. 

Ky.—Williams v. Commonwealth, 81 
S.W.2d 891, 258 Ky. 830—Waggon¬ 
er v. Commonwealth, 72 S.W.2d 
723, 255 Ky. 1—Simpson v. Com¬ 
monwealth, 53 S.W.2d 364, 245 Ky. 
202—Karsner v. Commonwealth, 32 
SW.2d 43, 235 Ky. 710—Manns v. 
Commonwealth, 31 S.W.2d 390, 235 
Ky. 325—Westfall v. Common¬ 
wealth, 15 S.W.2d 467, 228 Ky. 
587. 

La.—Corpus Juris Secundum cited In 

State v. Dale, 7 So.2d 371, 372, 200 
La. 19—State v. Schmidt, 112 So. 
400, 163 La. 512—State v. Pilcher, 
104 So. 717, 158 La. 791. 

Me.—State v. Sprague, 199 A. 705, 135 
Me. 470—State v. Guptill, 137 A. 
400, 126 Me. 239. 

Mass.—Commonwealth v. Simpson, 
13 N.E.2d 939, 300 Mass. 45, cer¬ 
tiorari denied Simpson v. Com¬ 
monwealth, 58 S.Ct. 950, 304 U.S. 
565, 82 L.Ed. 1531. 

Mich.—People v. Southern, 265 N.W. 
759, 274 Mich. 628—People v. Long, 

6 N.W. 673, 44 Mich. 296. 

Miss.—Carr v. State, 166 So. 363, 175 
Miss. 102—Dixon v. State, 154 So. 
290, 169 Miss. 876, followed in Lew¬ 
is v. State, 176 So. 600—McCormick 
v. State, 132 So. 757, 159 Miss. 610. 
Mo.—State v. Shawley, 67 S.W.2d 74, 
334 Mo. 352—Corpus Juris cited In 
State v. Sinovich, 46 S.W.2d 877, 
879, 329 Mo. 909—State v. Cropper, 
36 S.W.2d 923, 327 Mo. 193—State 
v. Howell, 300 S.W. 807, 318 Mo. 772 
—State v. Eaton, 292 SW. 70, 316 
Mo. 995—State v. Holmes, 289 S.W. 
904, 316 Mo. 122—State v. Scanlan, 
273 S.W. 1062, 308 Mo. 683—State 
v. Hatcher, 259 S.W. 467, 313 Mo. 
13. 

Neb.—Schleif v. State, 270 N.W. 510, 
131 Neb. 875. 

N.J.—State v. Zimmer, 4 A.2d 82, 122 
N.J.Law 154. 

N.M.—State v. Douthitt, 194 P. 879, 
26 N.M. 532. 

N.C.—State v. Foster, 90 S.E. 785, 172 
N.C. 960—State v, Davis, 87 N.C. 
514—State v. Adair, 66 N.C. 298. 
Okl.—Roberts v. State, 194 P.2d 219, 
87 Okl.Cr. 93—Jackson v. State, 140 
P.2d 606, 77 Okl.Cr. 160—Coppage 
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in evidence if they are not relevant. 78 Thus, acts, statements, occurrences, and circumstances 
everything said and done at the time and place of which are substantially contemporaneous with the 
the crime is admissible in evidence. 78 * 5 In accord- main fact and so closely connected with it as to form 
ance with the general definition stated above the res a part or a continuation of the main transaction and 
gestae is not confined to the act charged but includes to illustrate its character. 75 Conversely, matters so 


v. State, 137 P.2d 797, 76 Okl.Cr. 
428—Wilson v. State, 239 P. 188, 
31 Okl.Cr. 389—Head v. State, 221 
P. 791, 26 Okl.Cr. 33. 

Or.—State v. Riley, 30 P.2d 1041, 147 
Or. 89—State v. Butler, 186 P. 65. 
96 Or. 219. 

Pa.—Commonwealth v. Fugmann, 198 
A. 99, 330 Pa. 4—Commonwealth v. 
Gardner, 128 A. 87, 282 Pa. 458— 
Commonwealth v. Disalvo, 118 A. 
559, 275 Pa. 70. 

R. I.—State v. Fish, 143 A. 604, 49 R. 
I. 397. 

S. C.—-State v. Orr, 126 S.E. 766, 131 
S.C. 276. 

Tex.—-Wright v. State, Cr., 330 S.W. 
2d 620—Adams v. State, 256 S.W. 
2d 406, 158 Tex.Cr. 414—Olinger v. 
State, 253 S.W.2d 872, 158 Tex.Cr. 
116—Baggett v. State, 229 S.W.2d 
801, 154 Tex.Cr. 618—McCarthy v. 
State, 218 S.W.2d 190, 153 Tex.Cr. 
149—Wallace v. State, 170 S.W.2d 
762, 145 Tex.Cr. 625—Smith v. 

State, 152 S.W.2d 751, 142 Tex.Cr. 
349—Mowery v. State, 146 S.W.2d 
988, 140 Tex.Cr. 657—Salazar v. 
State, 131 S.W.2d 761, 137 Tex.Cr. 
448—Newchurch v. State, 121 S. 
W.2d 998, 135 Tex.Cr. 619—George 
v. State, 120 S.W.2d 255, 135 Tex. 
Cr. 340—Clinton v. State, 104 S.W. 
2d 39, 132 Tex.Cr. 303—Tindall v. 
State, Cr., 20 S.W.2d 765—Grille v. 
State, Cr., 20 S.W.2d 424—Phoenix 
v. State, 17 S.W.2d 829, 112 Tex. 
Cr. 491—Coleman v. State, 11 S.W. 
2d 794, 111 Tex.Cr. 154—Lawler v. 
State, 9 S.W.2d 259, 110 Tex.Cr. 
460—Johnson v. State, 8 S.W.2d 
127, 110 Tex.Cr. 250—Claxton v. 
State, 4 S.W.2d 542, 109 Tex.Cr. 
345—Biggins v. State, 3 S.W.2d 
816, 109 Tex.Cr. 218—Stewart v. 
State, 299 S.W. 646, 108 Tex.Cr. 199 
—Martini v. State, 280 S.W. 804, 
103 Tex.Cr. 364—Trammell v. State, 
280 S.W. 789, 103 Tex.Cr. 288- 
Hughes v. State, 279 S.W. 846, 103 
Tex.Cr. 38—Rogers v. State, 278 S. 
W. 446, 102 Tex.Cr. 444—-Andrews 
v. State, 273 S.W. 568, 100 Tex.Cr. 
395, 653—Hickey v. State, 270 SW. 
552, 99 Tex.Cr. 529—Cross v. State, 
268 S.W. 931, 99 Tex.Cr. 207— 
Mohler v. State, 265 S.W. 553, 98 
Tex.Cr. 238—Emerick v. State, 259 
S.W. 1087, 97 Tex.Cr. 50—Harrison 
v. State, 254 S.W. 975, 95 Tex.Cr. 
513—Pinson v. State, 251 S.W. 1092, 
94 Tex.Cr. 517—Flores v. State, 
231 S.W. 786, 89 Tex.Cr. 506—Cov¬ 
ington v. State, 201 S.W. 179, 83 
Tex.Cr. 22—McHam v. State, 197 
S.W. 873, 81 Tex.Cr. 623 


W.Va.—State v. Prater, 43 S.E. 230, 
52 W.Va. 132. 

Wyo.—State v. Grider, 284 P.2d 400, 
74 Wyo. 88, rehearing denied 288 
P.2d 766, 74 Wyo. Ill—Corpus Ju¬ 
ris Secundum cited in State v. 
Woodward, 240 P.2d 1157, 1163, 69 
Wyo. 262. 

16 C.J. p 572 note 32. 

Things left undone 
Incidents constituting res gestae 
may comprise things left undone, as 
well as things done. 

Pa.—Commonwealth v. Gardner, 128 
A. 87, 282 Pa. 458. 

Mental condition of person at time 
crime was committed is part of res 
gestse. 

Cal.—People v. Darrow, 298 P. 1, 212 
C. 167. 

In prosecution for perjury 

Matters constituting a part of the 
res gestse in a prosecution for per¬ 
jury are admissible in evidence. 

Ala.—Hannegan v. State, 59 So. 376, 
5 Ala.App. 142. 

Tex.—Jernigan v. State, 63 S.W. 560, 
43 Tex.Cr. 114. 

48 C.J. p 891 note 96. 

78. N.M.—State v. Massey, 258 P. 
1009, 32 N.M. 500. 

Tex.—Heidingsfelder v. State, 81 S. 
W.2d 510, 128 Tex.Cr. 351. 

78.5 Ala.—Cook v. State, 115 So.2d 
101, 269 Ala. 646—Sexton v. State, 
196 So. 744, 239 Ala. 287. 

Clark v. State, 63 So.2d 734, 37 
Ala.App. 93—Smith v. State, 62 So. 
2d 473, 36 Ala.App. 646—Hallman 
v. State, 61 So.2d 857, 36 Ala.App. 
592, certiorari denied 61 So.2d 861, 
258 Ala. 278—Harris v. State, 61 
So.2d 769, 36 Ala.App. 720—Traf- 
fenstedt v. State, 38 So.2d 619, 34 
Ala.App. 273—Boutwell v. State, 17 
So.2d 780, 31 Ala.App. 370, certio¬ 
rari denied 17 So.2d 784, 245 Ala. 
489—Turner v. State, 194 So. 687, 
29 Ala.App. 197, certiorari denied 
Ex parte State ex rel. Attorney 
General, 194 So. 689, 239 Ala. 238. 
Ark.—Bone v. State, 140 S.W.2d 140, 
200 Ark. 592. 

La.—state v. Michel, 74 So.2d 207, 
225 La. 1040, affirmed 76 S.Ct. 158, 
350 U.S. 91, 100 L.Ed. 83, rehear¬ 
ing denied 76 S.Ct. 340, 350 U.S. 
955, 100 L.Ed. 831, rehearing denied 
Parit v. State of Louisiana, 76 S.Ct. 
340, 350 U.S. 955, 100 L.Ed. 831. 

Tex.—Romans v. State, 220 S.W.2d 
891, 163 Tex.Cr. 474. 

Words heard 

In homicide prosecution, admission 
of testimony of witness not seeing 
conflict as to words which witness 
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heard spoken at time shots were fired 
and which came from same location 
as shots was not error. 

Ky.—-Wells v. Commonwealth, 231 S. 

W.2d 30, 313 Ky. 371. 

Before and after 

Generally, everything that occurs 
at the time and place immediately 
before and after a difficulty is admis¬ 
sible as res gestae. 

La.—State v. Walker, 15 So.2d 874, 
204 La. 523—State v, Schmidt, 112 
So. 400, 163 La. 512. 

Presence of other persons 
Ky.—Broughton v. Commonwealth, 
216 SW.2d 935, 309 Ky. 127. 
Writings found 

Finding of three writings by offi¬ 
cers in their search of apartment 
which accused was charged with 
jointly occupying with another, for 
liquor, was part of res gestae of 
transaction and the writings were 
admissible in evidence in prosecution 
of accused for possession of liquor 
for purposes of sale In dry area. 
Tex.—Windham v. State, Cr., 335 S. 
W.2d 221. 

79. U.S.—Bruce V. U. S. r C.C.A.Mo., 
73 F.2d 972. 

Ala.—Roan v. State, 143 So. 454, 225 
Ala. 428—Blevins v. State, 85 So. 
817, 204 Ala. 476. 

Mattison v. State, 75 So. 2d 682, 
37 Ala.App. 678, certiorari denied 
75 So.2d 683, 261 Ala. 699—Carlisle 
v. State, 58 So.2d 638, 36 Ala.App. 
241, certiorari denied 58 So.2d 641, 
257 Ala. 282—Craze v. State, 20 So. 
2d 865, 32 Ala.App. 41-^-Corpus 

Juris cited in Welch v. State, 183 
So. 879, 88 5, 28 Ala.App. 273, cer¬ 
tiorari denied 183 So. 886, 236 Ala. 
577—Roper v. State, 147 So. 201, 25 
Ala-App. 397—Vint son v. State, 121 
So. 698, 23 Ala.App. 51, certiorari 
denied 121 So. 699, 219 Ala. 193— 
Biggers v. State, 104 So. 681, 20 
Ala.App. 632—Whigham v. State, 
101 So. 98, 20 Ala.App. 129—White- 
head v. State, 101 So. 70, 20 Ala. 
App. 95—Harris v. State, 99 So. 
320, 19 Ala.App. 575—Jones v. 

State, 85 So. 830, 17 Ala.App. 394. 
Cal.—People v. Bush, 133 P.2d 870, 
56 C.A.2d 877. 

Colo.—Corpus Juris Secundum cited 
in Rice v. People, 121 P.2d 658, 659, 
109 Colo. 8. 

Fla.—Washington v. State, 98 So. 
605, 86 Fla. 533—Goff v. State, 77 
So. 877, 75 Fla. 87. 

Ga.—-Waller v. State, 56 S.E.2d 491, 
80 Ga.App. 488. 

Ill.—Davids v. People, 61 N.E. 537, 
192 Ill. 176—Lander v. People* 104 
Ill. 248. 
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separated or disconnected in point of time or cir¬ 
cumstance from the act charged as not to be a part 
of a continuous transaction are no part of the res 
gestae of the act . 80 In determining what is admissi¬ 
ble as part of the res gestae, no distinction usually 
is, nor indeed can be, drawn between statements and 


acts . 81 

It is not possible to define the term “res gestae” by 
an exact definition which will fit all cases , 81 - 8 and 
whether particular evidence is part of the res gestae 
depends on the facts and circumstances of each 
case . 82 No precise measure of time or distance 


People v. Wedge, 45 N.E.2d 98, 
316 Ill.App. 450, affirmed 48 N.E.2d 
943, 383 III. 217. 

Iowa.—Corpus Juris Secundum quot¬ 
ed in State v. Saltzman, 44 N.W.2d 
24, 27, 2 41 Iowa 1373. 

Ky.—Ratcliffe v. Commonwealth, 21 
S.W.2d 441, 231 Ky. 337. 

La.—State v. Sears, 46 So.2d 34, 217 
La. 47—State v. Pilcher, 104 So. 
717, 158 La- 791. 

Md.—Wilson v. State, 26 A.2d 770, 
181 Md. 1. 

Mich.—People v. Kayne, 255 N.W. 
758, 268 Mich. 186. 

Miss.—Williams v. State, 72 So.2d 
147, 220 Miss. 800—Dixon v. State, 
154 So. 290, 169 Miss. 876, follow¬ 
ed in Lewis v. State, 176 So. 600— 
Corpus Juris cited In McCormick 
v. State, 132 So. 757, 159 Miss. 610. 
Mo.—Corpus Juris quoted In State v. 
Taylor, 61 S.W.2d 1003, 1006, 330 
Mo. 1036—Corpus Juris cited in 
State v. Sinovich, 46 S.W.2d 877, 
879, 329 Mo. 909. 

Nev.—Corpus Juris Secundum cited 
in State v. Murray, 215 P.2d 265, 
271, 67 Nev. 131, rehearing: denied 
216 P.2d 606, 67 Nev. 131. 

N.J.—State v. Stephan, 194 A. 273, 
118 N.J.Law 592. 

Okl.—Heathcox v. State, 230 P.2d 
927, 94 Okl.Cr. 110—Caldwell v. 
State, 295 P. 231, 50 Okl.Cr. 13- 
Filler v. State, 214 P. 568, 23 Okl. 
Cr. 282—Clingran v. State, 178 P. 
486, 15 Okl.Cr. 483—Fields v. State, 
167 P. 344, 13 Okl.Cr. 731. 

Or.—State v. Poole, 90 P.2d 472, 161 
Or. 481. 

S.C.—State v. Long, 195 S.E. 624, 186 
S.C. 439. 

Tex.—Salazar v. State, 131 S.W.2d 
761, 137 Tex.Cr. 448—Easley v. 
State, 44 S.W.2d 385, 119 Tex.Cr. 
408—Roberts v. State, 269 S.W. 
103, 99 Tex.Cr. 492—Pecht v. State, 
192 S.W. 243, 80 Tex.Cr. 452—Dole- 
zal v. State, 191 S.W. 1158, 80 Tex. 
Cr. 603. 

16 C.J. p 573 notes 35, 36. 

Testimony otherwise admissible 
Where testimony is otherwise ad¬ 
missible it is immaterial whether or 
not It Is res gestee. 

Tex.—Myers v. State, 289 S.W. 49, 
105 Tex.Cr. 426. 

Uolioe radio log 

Photostatic copy of police radio 
log giving name of accused, license 
tag number, and description of motor 
yehicle made of broadcast while po¬ 
lice were chasing accused for traffic 


violations was admissible as part of 
res gestae. 

Ga.—Waller v. State, 56 S.E.2d 491, 
80 Ga.App. 488. 

80. U.S.—HIrschfeld v. U. S., C.C.A. 
Ill., 54 F.2d 62. 

Ala.—Lambert v. State, 93 So. 708, 
208 Ala. 42—Pinson v. State, 78 
So. 876, 201 Ala. 522—Hendley v. 
State, 76 So. 904, 200 Ala. 54G. 

Spain v. State, 68 So.2d 53, 37 
Ala.App. 311, certiorari denied 68 
So.2d 58, 259 Ala. 606—Smith v. 
State, 189 So. 86, 28 Ala.App. 506— 
Williams v. State, 163 So. 663, 26 
Ala.App. 531, certiorari denied 163 
So. 667, 231 Ala. 127—Glover v. 
State, 148 So. 160, 25 Ala.App. 
422, certiorari denied 148 So. 161, 
226 Ala. 578—Tuggle v. State, 112 
So. 540, 22 Ala.App. 89—Corpus 
Juris quoted in Coggins v. State, 
102 So. 241, 242, 20 AlaA.pp. 378- 
Smith v. State, 101 So. 643, 20 Ala. 
App. 272, certiorari denied Ex 
parte Smith, 101 So. 644, 212 Ala. 
123. 

Ariz.—Keefe v. State, 72 P.2d 425, 
50 Ariz. 293. 

Ark.—Johnson v. State, 15 S.W.2d 
405, 179 Ark. 274—Walker v. State, 
212 S.W. 319, 138 Ark. 517—Spivey 
v. State, 169 S.W. 949, 114 Ark. 
267. 

Cal.—People v. Wong Ark, 30 P. 1115, 
96 C. 125, 129. 

People v. Finkelstin, 220 P.2d 
934, 98 C.A.2d 545. 

Fla.—Washington v. State, App., 118 
So.2d 650. 

Ga.—Hall v. State, 48 Ga. 607. 
Idaho.—State v. Neil, 74 P.2d 586, 
58 Idaho 359. 

Ill.—People v. Jarvis, 138 N.E. 102, 
306 Ill. 611. 

Iowa.—State v. Ayles, 219 N.W. 41, 
205 Iowa 1024. 

La.—State v. Nash, 126 So. 434, 169 
La- 947—State v. Fisher, 122 So. 
858, 168 La. 584—State v. Brown, 
109 So. 394, 161 La. 704—State v. 
Allemon, 86 So. 482, 147 La. 1027. 
Mass.—Commonwealth v. Shooshan- 
ian, 96 N.E. 70, 210 Mass. 123, Ann. 
Cas.l912C, 1073. 

Mo.—Corpus Juris cited in State v. 
Stallings, 64 S.W.2d 643, 645, 334 
Mo. 1—State v. Corp, 22 S.W.2d 
774. 

Mont.—Territory v. Clayton, 19 P. 
293, 8 Mont. 1. 

N.J.—State v. Then, 190 A. 495, 118 
N.J.Law 31, affirmed 196 A. 740, 
119 N.J.Law 429, and State v. San- 
gor, 197 A. 5, 119 N.J.Law 429. 
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Okl.—Re v. State, 34 P.2d 1084, 56 
Okl.Cr. 121—Cumpton v. City of 
Muskogee, 225 P. 562, 23 Okl.Cr. 
412. 

S.D.—State v. Clark, 194 N.W. 655, 
46 S.D. 490. 

Tex.—Bibb v. State, 205 S.W. 135, 83 
Tex.Cr. 616. 

16 C.J. p 573 note 37. 

Separate and distinct transaction 
is not part of the res gestae. 

Ala.—Goodson v. State, 197 So. 69, 
29 Ala.App. 389, certiorari denied 
197 So. 70, 240 Ala. 52. 

81. Ark.—Spivey v. State, 169 S.W. 
949, 114 Ark. 267. 

Cal.—People v. Hayes, 99 P. 386, 9 
C.A. 301. 

81.5 Ariz.—State v. Finley, 338 P.2d 
790, 85 Ariz. 827. 

Okl.—Roberts v. State, 194 P.2d 219, 
87 Okl.Cr. 93—McGugan v. State, 
167 P.2d 76, 82 Okl.Cr. 130—Frazee 
v. State, 153 P.2d 637, 79 Okl.Cr. 
224. 

Use in variety of settings 

Term “res gestse” has been used 
in such a variety of settings, that 
it is impossible to define and ceases 
to have meaning for professional 
purposes. 

Wash.—State v. Hart, 175 P.2d 944, 
26 Wash.2d 776, appeal dismissed 
and certiorari denied 68 S.Ct. 78, 
332 U.S. 750, 92 L.Ed. 337. 

82. U.S.—Alderman v. U. S. ( C.C.A. 
Fla., 31 F.2d 499, certiorari denied 
49 S.Ct. 515, 279 U.S. 869, 73 L. 
Ed. 1006. 

Ala.—Pugh v. State, 10 So.2d 833, 30 
Ala.App. 572, certiorari denied 10 
So.2d 836, 243 Ala. 507. 

Ariz.—State v. Finley, 338 P.2d 790, 
85 Ariz. 327. 

Ark.—Scaife v. State, 182 S.W.2d 679, 
207 Ark. 672. 

Cal.—People v. Bush, 133 P.2d 870, 
56 C.A.2d 877. 

Fla.—Washington v. State, App., 118 
So.2d 650. 

Ga.—Turner v. State, 91 S.E.2d 501, 
212 Ga. 199. 

Coggins v. State, 108 S.E.2d 741, 
99 Ga.App. 349. 

Ky.—Jackson v. Commonwealth, 249 
S.W.2d 20. 

Mich.—People v. Kayne, 255 N.W. 
758, 268 Mich. 186. 

Minn.—State v. Gorman, 40 N.W.2d 
347, 229 Minn. 524. 

Mo.— Corpus Juris quoted in State v. 
Taylor, 51 S.W.2d 1003, 1006, 330 
Mo. 1036. 
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from the main occurrence can be arbitrarily appli¬ 
ed ; 83 the admissibility of particular evidence as res 
gestae rests largely in the discretion of the trial 
court . 84 

However, certain general principles are regarded 


as well settled . 85 For an act or declaration to be 
included in the accompanying circumstances which 
may be given in evidence with the principal fact or 
transaction, there must be a principal fact or trans¬ 
action , 8 e and the act or declaration must relate to 


N.M.—State v. Sanford, 97 P.2d 915, 
44 N.M. 66—State v. Stewart, 277 
P. 22, 34 N.M. 65—State v. Massey, 
258 P. 1009, 32 N.M. 500. 

Okl.—Jones v. State, Cr., 321 P.2d 
432—Hathcox v. State, 230 P.2d 
927, 94 Okl.Cr. 110—Fenimore v. 
State, 169 P.2d 214, 82 Okl.Cr. 288 
—McGugan v. State, 167 P.2d 76, 
82 Okl.Cr. 130—Frazee v. State, 
153 P.2d 637, 79 Okl.Cr. 224—Chas¬ 
tain v. State, 287 P. 826, 46 Okl.Cr. 
123. 

Pa.—Commonwealth v. Soudanl, 155 
A.2d 227, 190 Pa.Super. 628, affirm¬ 
ed 159 A.2d 687, 898 Pa. 546—Com¬ 
monwealth v. Cupps, 43 A.2d 545, 

157 Pa.Super. 341—Commonwealth 
v. Craven, 11 A.2d 191, 138 Pa.Su¬ 
per. 436. 

Tex.—Williams v. State, 170 S.W.2d 
482, 145 Tex.Cr. 636—Trammell v. 
State, 167 S.W.2d 171, 145 Tex.Cr. 
224—Glover v. State, 70 S.W.2d 155, 
126 Tex.Cr. 56—Bradford v. State, 
54 S.W.2d 516, 122 Tex.Cr. 191— 
Jones v. State, 11 S.W.2d 798, 111 
Tex.Cr. 172—Wall v. State, 7 S.W. 
2d 958, 110 Tex.Cr. 116. 

Va.—Thomas v. Commonwealth, 32 
SJ3.2d 711, 183 Va. 501—Huffman 
v. Commonwealth, 190 S.E. 265, 

168 Va. 668. 

16 C.J. p 573 note 38. 

limited authority of adjudicated cas¬ 
es 

Question as to whether statement 
is admissible as res gestae turns on 
particular facts of each case and ad¬ 
judicated cases are authoritative on¬ 
ly as to statement of general rule 
and facts of each case. 

Tex.—Bates v. State, Cr., 321 S.W.2d 
76. 

83. Arlz.—State v. Finley, 338 P.2d 
790, 85 Ariz. 327. 

Ga.—Turner v. State, 91 S.E.2d 501, 
212 Ga. 199—O’Neal v. State, 158 
S.E. 51, 172 Ga. 526. 

Coggins v. State, 108 S.E.2d 741, 
99 Ga.App. 349. 

Idaho.—State v. Ellington, 43 P. 60, 
4 Idaho 529. 

Iowa.—State v. Brooks, 186 N.W. 46, 
192 Iowa 1107. 

Kan.—Corpus Juris cited in State v. 
McGrady, 106 P.2d 696, 698, 152 
Kan. 596. 

Ky.—Jones v. Commonwealth, 60 S. 

W.2d 991, 249 Ky. 502. 

La.—State v. Williams, 105 So. 46, 

158 La. 1011. 

Okl.—Hathcox v. State, 230 P.2d 927, 
94 Okl.Cr. 110—Fenimore v. State, 

169 P.2d 214, 82 Okl.Cr. 288—Mc- 
Gugan v. State, 167 P.2d 76, 82 


Okl.Cr. 130—Frazee v. State, 153 P. 
2d 637, 79 Okl.Cr. 224—Chastain v. 
State, 287 P. 826, 46 Okl.Cr. 123. 

Pa.—Commonwealth v. Gardner, 128 
A. 87, 282 Pa. 458. 

Commonwealth v. Soudani, 155 
A.2d 227, 190 Pa.Super. 628, af¬ 
firmed 159 A.2d 687, 398 Pa. 546- 
Commonwealth v. Calderbank, 55 
A.2d 422, 161 Pa.Super. 492, certio¬ 
rari denied 68 S.Ct. 1504, 334 U.S. 
851, 92 L.Ed. 1773—Commonwealth 
v. Cupps, 43 A.2d 545, 157 Pa.Su¬ 
per. 341. 

Tex.—Outlaw v. State, 69 S.W.2d 120, 
125 Tex.Cr. 636—Edmondson v. 
State, 26 S.W.2d 220, 114 Tex.Cr. 
290. 

16 C.J. p 573 note 39. 

Time is not only element by which 
to determine whether a statement is 
res gestse. 

Tex.—Griffith v. State, 155 S.W.2d 
612, 142 Tex.Cr. 559—Fambro v. 
State, 154 S.W.2d 840, 142 Tex.Cr. 
473. 

Causal connection 

Test as to whether a declaration 
or act is an immediate accompani¬ 
ment is tested, not by the closeness 
of time, but by causal connection, 
and a definite limit of time cannot be 
arbitrarily fixed for the reason that 
as long as the main transaction con¬ 
tinues, declarations and acts emanat¬ 
ing from it become a part of it. 
Md.—Wilson v. State, 26 A.2d 770, 
181 Md. 1. 

84. Ariz.—State v. Finley, 338 P.2d 
790, 85 Ariz. 327. 

Cal.—People v. Bush, 133 F.2d 870, 
56 C.A.2d 877. 

Colo.—Abeyta v. City and County of 
Denver, 289 P.2d 918, 132 Colo. 472. 
Fla.—Pride v. State, 10 So.2d 806, 151 
Fla. 473. 

Washington v. State, App., 118 
So.2d 650. 

Ga.—Coggins v. State, 108 S.E.2d 741, 
99 Ga.App. 349. 

Idaho.—State v. Neil, 74 P.2d 686, 58 
Idaho 359. 

Iowa.—State v. Berry, 40 N.W.2d 
480, 241 Iowa 211—State v. Lewal- 
len, 199 N.W. 266, 198 Iowa 382. 
Kan.—Corpus Juris cited ia State v. 
McCrady, 106 P.2d 696, 698, 152 
Kan. 566. 

Minn.—State v. Sucik, 14 N.W.2d 
857, 217 Minn. 556. 

Miss.—Corpus Juris cited In Carr v. 
State, 166 So. 363, 364, 175 Miss. 
102—Cartee v. State, 139 So. 618, 
162 Miss. 263. 


Mo.—Corpus Juris quoted in State v. 
Taylor, 51 S.W.2d 1003, 1006, 330 
Mo. 1036. 

Neb.—Schleif v. State, 270 N.W. 510, 
131 Neb. 875—Denison v. State, 
221 N.W. 683, 117 Neb. 601. 

Okl.—McGugan v. State, 167 P.2d 76, 
82 Okl.Cr. 130—Frazee v. State, 153 
P.2d 637, 79 Okl.Cr. 224. 

Pa.—Commonwealth v, Gardner, 128 
A. 87, 282 Pa. 458. 

Commonwealth v. Calderbank, 55 
A-2d 422, 161 Pa.Super. 492, certio¬ 
rari denied 68 S.Ct. 1504, 334 U.S. 
851, 92 L.Ed. 1773. 

S.C.—State v. Smith, 20 S.E.2d 726, 
200 S.C. 188—State v. Dickerson, 
184 S.E. 585, 179 S.C. 239—State v. 
Hester, 134 S.E. 885, 137 S.C. 145- 
State v. Thomas, 88 S.E. 20, 103 
S.C. 316. 

Utah.—State v. Rasmussen, 68 P.2d 
176, 92 Utah 357. 

Va.—McReynolds v. Commonwealth, 
15 S.E.2d 70, 177 Va. 933—Huffman 
v. Commonwealth, 190 S.E. 265, 168 
Va. 668. 

W.Va.—State v. Lane, 182 S.E. 784, 
116 W.Va. 636. 

Wis.—State v. Dunn, 103 N.W.2d 36, 
10 Wis.2d 447. 

16 C.J. p 573 note 40. 

Discretion not absolute 

In determining whether an utter¬ 
ance or statement is a part of the 
res gestae, trial court has a wide 
discretion which is not absolute. 
Minn.—State v. Gorman, 40 N.W.2d 
347, 229 Minn. 524. 

85. Ark.—Spivey v. State, 169 S.W. 
949, 114 Ark. 267. 

Mo.—Corpus Juris Quoted in State v. 
Taylor, 51 S.W.2d 1003, 1006, 330 
Mo. 1036. 

86. Ga.—MItchum v. State, 11 Ga. 
615. 

Iowa.—State v. Lewallen, 199 N.W. 
266, 198 Iowa 382. 

Mo.—Corpus Juris Quoted in State v. 
Taylor, 51 S.W.2d 1003, 1006, 330 
Mo. 1036. 

Tenn.—Irvine v. State, 56 S.W. 845, 
104 Tenn. 132. 

Vt.—State v. Ryder, 68 A. 652, 80 Vt. 
422. 

“Res gestae” presupposes main 

fact and means circumstances, facts, 
and declarations growing out of such 
fact contemporaneous therewith, and 
illustrating its character. 

U.S.—Barshop v. U. S., C„A.Tex., 191 
F.2d 286, rehearing denied 192 F.2d 
699, certiorari denied 72 S.Ct 367, 
342 U.S. 920, 96 L.Ed. 688. 
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the principal fact ; 86 - 5 but the principal fact may be 
either the ultimate fact to be proved or some fact 
evidentiary thereof . 86 - 10 To be admissible as part 
of the res gestae the act or declaration must be sub¬ 
stantially contemporaneous with the main fact , 87 
must spontaneously spring out of it , 88 must tend to 
illustrate, elucidate, or characterize it , 89 and must 
so harmonize and be connected with it as obviously 


to constitute one transaction . 00 Matters are not 
admissible as part of the res gestae simply because 
they are contemporaneous with the main event; re¬ 
lation in time is not the sole criterion; the matters 
must be so connected with the main transaction as 
to be virtually and effectively a part thereof . 00 - 5 

The statement must not in effect be a mere nar¬ 
rative of a past occurrence . 01 Strictly speaking, any 


86.5 Tex.—Trammell v. State, 167 S. 

W.2d 171, 145 Tex.Cr. 224. 

Va.—Pepoon v. Commonwealth, 66 S. 

E.2d 854, 192 Va. 804. 

86.10 U.S.—Barshop v. U. S., CA. 
Tex., 191 F.2d 286, rehearing de¬ 
nied 192 F.2d 699, certiorari de¬ 
nied 72 S.Ct. 367, 342 U.S. 920, 96 
L.Ed. 688. 

Legality of search 

In prosecution for unlawful pos¬ 
session of marihuana, wherein the 
legality of the search was ques¬ 
tioned, evidence relating to throwing 
of knife or dagger at automobile 
which contained officers and which 
was across street from house de¬ 
scribed in search warrant and relat¬ 
ing to what accused said to officers 
just prior to search was admissible 
under res gestae rule. 

Tex.—Byers v. State, Cr., 310 S.W. 2d 
331. 

87. Ala.—Byrd v. State, 57 So.2d 
388, 257 Ala. 100—Ellis v. State, 11 
So.2d 861, 244 Ala. 79—Kiel v. 
State, 184 So. 210, 236 Ala. 585. 

Brown v. State, 31 So.2d 670, 33 
Ala.App. 97, reversed on other 
grounds 31 So.2d 681, 249 Ala. 5, 
and affirmed 31 So.2d 684, 249 Ala. 
412—Dodd v. State, 27 So.2d 259, 
32 Ala.App. 504—Humber v. State, 
99 So. 68, 19 Ala.App. 451, certio¬ 
rari denied Ex parte State ex rel. 
Attorney General, 99 So. 73, 210 
Ala. 659. 

Ark.—Johnson v. State, 16 S.W.2d 
405, 179 Ark. 274. 

Cal.—People v. Mahoney, 258 P. 607, 
201 C.A. 618. 

Ga.—Coggins v. State, 108 S.E.2d 741, 
99 Ga.App. 349. 

Ky.—Daws v. Commonwealth, 234 S. 
W.2d 953, 314 Ky. 265—Stewart v. 
Commonwealth, 32 S.W.2d 29, 235 
Ky. 670. 

Minn.—State v. Gorman, 40 N.W.2d 
347, 22 9 Minn. 524. 

Mo.—Corpus Juris cited in State v. 
Stallings, 64 S.W.2d 643, 646, 334 
Mo. 1—Corpus Juris quoted in 
State v. Taylor, 51 S.W.2d 1003, 
1006, 330 Mo. 1036. 

Okl.—Roberts v. State, 194 P.2d 219, 
87 Okl.Cr. 93. 

Tenn.—Corpus Juris quoted in Na¬ 
tional Life & Accident Ins. Co. v. 
Follett, 80 S.W.2d 92, 99, 168 Tenn. 
647—Corpus Juris quoted In Garri¬ 
son v. State, 40 S.W.2d 1009, 1011, 
163 Tenn. 108. 


Wyo.—State v. Kump, 301 P.2d 808, 
76 Wyo. 273. 

16 C.J. p 574 note 44. 

Evidence must not relate to past oc¬ 
currence 

Ky.—Jackson v. Commonwealth, 249 
S.W.2d 20. 

88. U.S.—Busch v. U. S., C.C.AMo., 
52 F.2d 79, certiorari denied Grei- 
ble v. U. S., 52 S.Ct. 209, 284 U.S. 
687, 76 L.Ed. 580—Smith v. U. S., 
C.C.A.Wash., 47 F.2d 518. 

Ala.—Holyfleld v. State, 82 So. 652, 
17 Ala.App. 162. 

Ariz.—Keefe v. State, 72 P.2d 425, 
50 Ariz. 293. 

Cal.—People v. O’Donnell, 81 P.2d 
939, 11 C.2d 666. 

People v. Perkins, 66 P.2d 631, 8 
C.A.2d 502. 

Ky.—Brandenburg v. Commonwealth, 
83 S.W.2d 862, 260 Ky. 70—Barton 
v. Commonwealth, 38 S.W.2d 218, 
238 Ky. 356. 

La.—State v. Mackles, 108 So. 410, 
161 La. 187. 

Mo.—Corpus Juris cited in State v. 
Stallings, 64 S.W.2d 643, 646, 334 
Mo. 1—Corpus Juris quoted in 
State v. Taylor, 51 S.W.2d 1003, 
1006, 330 Mo. 1036—State v. Burns, 
213 S.W. 114, 278 Mo. 441. 

N.Y. —People v. Chapman, 181 N.Y.S. 
750, 191 App.Div. 660. 

Pa.—Commonwealth v. Gardner, 128 
A. 87, 282 Pa. 458—Commonwealth 
v. Stallone, 126 A. 56, 281 Pa. 41. 

S.C.—State v. Long, 195 S.E. 624, 186 
S.C. 439. 

Tenn.—Corpus Juris quoted in Na¬ 
tional Life & Accident Ins. Co. v. 
Follett, 80 S.W.2d 92, 99, 168 Tenn. 
647—Corpus Juris quoted in Gar¬ 
rison v. State, 40 S.W.2d 1009, 
1011, 163 Tenn. 108. 

Tex.—Trammell v. State, 167 S.W.2d 
171, 145 Tex.Cr. 224—Glover v. 
State, 70 S.W.2d 155, 126 Tex.Cr. 
56—Bradford v. State, 54 S.W.2d 
616, 122 Tex.Cr. 191—Eubanks v. 
State, 32 S.W.2d 463, 116 Tex.Cr. 
550—Hendrix v. State, 289 S.W. 38, 
105 Tex.Cr. 463—Holman v. State, 
243 SW. 1093, 92 Tex.Cr. 364. 

W.Va.—State v. Coram, 182 S.E. 83, 
116 W.Va. 492. 

Wyo.—State v. Kump, 301 P.2d 808, 
76 Wyo. 273. 

16 C.J. p 574 note 45. 

89. Ala.—Byrd v. State, 57 So.2d 
388, 257 Ala. 100—Ellis v. State, 11 
So.2d 861, 2 44 Ala, 79—Kiel v. 
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State, 184 So. 210, 236 Ala. 585. 

Dodd v. State, 27 So.2d 259, 32 
Ala.App. 504—Humber v. State, 99 
So. 68, 19 Ala.App, 461, certiorari 
denied Ex parte State ex rel. At¬ 
torney General, 99 So. 73, 210 Ala. 
559. 

Cal.—People v. O’Donnell, 81 P.2d 
939, 11 C.2d 666—People v. Maho¬ 
ney, 258 P. 607, 201 C. 618. 

Ky.—Daws v. Commonwealth, 234 S. 
W.2d 953, 314 Ky. 265. 

Mo.—Corpus Juris quoted in State v. 
Taylor, 61 S.W.2d 1003, 1006, 330 
Mo. 1036. 

Tenn.—Garrison v. State, 40 S.W.2d 
1009, 163 Tenn. 108. 

Tex.—McKee v. State, 102 S.W.2d 
1058, 132 Tex.Cr. 67. 

Va.—Pepoon v. Commonwealth, 66 S. 
E.2d 854, 192 Va. 804. 

W.Va.—State v. Evans, 109 S.E. 332, 
89 W.Va. 379. 

16 C.J. p 574 note 46. 

90. Cal.—People v. Mahoney, 258 P. 
607, 201 C.A. 618. 

Iowa.—State v. Woodmansee, 233 N. 
W. 725, 212 Iowa 596. 

La.—State v. Brown, 109 So. 394, 161 
La. 704. 

Me.—State v. Ranger, 98 A.2d 652, 
149 Me. 52. 

Mo.—Corpus Juris quoted in State v. 
Taylor, 51 S.W.2d 1003, 1006. 330 
Mo. 1036. 

16 C.J. p 574 note 47. 

90.5 Ala.—Brown v. State, 31 So.2d 
670, 33 Ala.App. 97, reversed on 
other grounds 31 So.2d 681, 249 
Ala. 5, and affirmed 31 So.2d 684, 
249 Ala, 412—Dodd v. State, 27 So. 
2d 259, 32 Ala.App. 504. , 

S.C.—State v. Long, 195 S.E. 624, 186 
S.C. 439. 

91. Ala—Ellis v. State, 11 So.2d 
861, 244 Ala. 79—Kiel v. State, 184 
So. 210, 236 Ala. 585. 

Turner v. State, 85 So. 849, 17 
Ala.App. 514—Holyfleld v. State, 82 
So. 652, 17 Ala.App. 162. 

Ark.—Moss v. State, 185 S.W.2d 92, 
208 Ark. 137—Walker v. State, 212 
S.W. 319, 138 Ark. 517. 

Cal.—People v. O’Donnell, 81 P.2d 
939, 11 C.2d 666—People v. Per¬ 
kins, 66 P.2d 631, 8 C.2d 502. 

Ga.—Jones v. State, 9 S.E.2d 707, 62 
Ga.App. 734. 

III.—People v. Willson, 81 N.E.2d 
485, 401 Ill. 68—People v. Romano, 
138 N.E. 169, 306 Ill. 502. 
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statement regarding a transaction is a narrative of 
past events unless made while the transaction is ac¬ 
tually transpiring, and the law does not exclude 
statements with respect to the act under investiga¬ 
tion as narrative if other elements making the state¬ 
ments res gestae are present . 91 * 5 It has been held 
that the act or declaration must stand in immediate 
causal relation to the principal fact and become part 
either of the action immediately producing it or of 
the action which it immediately produces . 91 * 10 

The word “contemporaneous,” as employed in the 
rule, is not to be taken in its strict meaning and it 
is not necessary that the acts or declarations should 
be precisely concurrent in point of time with the 
main fact , 92 nor is time the only criterion for deter¬ 
mining whether a thing said or done is part of a giv¬ 
en transaction , 93 although closeness in point of time 
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is an element for consideration ; 94 the ultimate test 
is spontaneity and logical relation to the main 
event , 95 and where an act or declaration springs 
out of the transaction while the parties are still 
laboring under the excitement and strain of the cir¬ 
cumstance and at a time so near it as to preclude 
the idea of deliberation and fabrication, it is to be 
regarded as contemporaneous within the meaning of 
the rule . 96 

If properly a part of res gestae, hearsay , 97 state¬ 
ments in answer to questions , 98 and statements by a 
person not competent to testify , 99 are admissible, 
but a declaration as to the mere belief of the declar¬ 
ant is not admissible when such belief is not a fact 
in issue . 1 Statements of opinion, although other¬ 
wise part of the res gestae, are not admissible . 1 * 5 


Iewa.—State v. Brooks, 186 N.W. 46, 
192 Iowa 1107. 

Mont.—State v. Shambo, 322 P.2d 
657, 133 Mont. 305. 

Tenn.—Corpus Juris quoted in Garri¬ 
son v. State, 40 S.W.2d 1009, 1011, 
163 Tenn. 108. 

Tex.—Williams v. State, 170 S.W.2d 
482, 145 Tex.Cr. 536—Bradford v. 
State, 64 S.W.2d 516, 122 Tex.Cr. 
191—McBride v. State, 27 S.W.2d 
1100, 115 Tex.Cr. 378. 

Va.—Pepoon v. Commonwealth, 66 S. 

E.2d 854, 192 Va. 804. 

16 C.J. p 574 note 48. 

91.5 Tex.—Autry v. State, 157 S.W. 
2d 924, 143 Tex.Cr. 252. 

91.10 Tex.—Hamilton v. State, 135 
S.W.2d 476, 138 Tex.Cr. 205. 

92. Ala.—Bozeman v. State, 145 So. 

165, 25 Ala.App. 281. 

Idaho.—State v. Breyer, 232 P. 560, 
40 Idaho 324. 

Iowa.—State v. Woodmansee, 233 N. 
W. 725, 212 Iowa 696—State v. Le- 
wallen, 199 N.W. 266, 198 Iowa 
382. 

Mo.—Corpus Juris quoted in State v. 
Taylor, 61 SW.2d 1003, 1006, 330 
Mo. 1036. 

Ohio.—State v. Lasecki, 106 N.E. 660, 
90 Ohio St. 10, L.R.A.1915E 202, 
Ann.Cas.l916C 1182. 

Okl.—Ryals v. State, 39 F.2d 159, 56 
Okl.Cr. 326—Price v. State, 98 P. 
447, 1 Okl.Cr. 358. 

Pa.—Commonwealth v. Gardner, 128 
A. 87, 282 Pa. 458. 

Tenn.—Corpus Juris quoted in Na¬ 
tional Life & Accident Ins. Co. v. 
Follett, 80 S.W.2d 92, 99, 168 Tenn. 
647. 

Tex.—Outlaw v. State, 69 S.W.2d 
120, 125 Tex.Cr. 636—Nami v. 

State, 263 S.W. 595, 97 Tex.Cr. 522. 

Craig v. State, 18 S.W. 297, 30 
Tex,App. 619. 


Wash.—State v. Goodwin, 204 P. 769, 
119 Wash. 135. 

93. Ala.—Bozeman v. State, 145 So. 
165, 25 Ala.App. 281. 

Ky.—Pennington v. Commonwealth, 
171 S.W.2d 432. 

Tenn.—Corpus Juris quoted in Gar¬ 
rison v. State, 40 S.W.2d 1009, 1011, 
163 Tenn. 108. 

16 C.J. p 574 note 50. 

94. Iowa.—State v. Menilla, 158 N. 
W. 645, 177 Iowa 283. 

Mo.—Corpus Juris quoted in State v. 
Taylor, 51 S.W.2d 1003, 1006, 330 
Mo. 1036. 

Tenn.—Corpus Juris quoted in Garri¬ 
son v. State, 40 S.W.2d 1009, 1011, 
163 Tenn. 108. 

Va.—Upton v. Commonwealth, 2 S. 
E.2d 337, 172 Va. 654. 

95. Ariz.—Keefe v. State, 72 P.2d 
425, 50 Ariz. 293. 

Ga.—Horne v. State, 109 S.E. 699, 
27 Ga.App. 587. 

Iowa.—State v. Lewallen, 199 N.W. 
266, 198 Iowa 382—State v. Menil¬ 
la, 158 N.W. 645, 177 Iowa 283. 

Ky.—Jackson v. Commonwealth, 249 
S.W.2d 20. 

Mo.—Corpus Juris quoted in Bennette 
v. Hader, 87 S.W.2d 413, 415, 337 
Mo. 977—Corpus Juris quoted in 
State v. Stallings, 64 S.W.2d 643, 
645, 334 Mo. 1—Corpus Juris quot¬ 
ed in State v. Taylor, 51 S.W.2d 
1003, 1006, 330 Mo. 1036. 

Pa.—Commonwealth v. Goetz, 195 A. 
144, 129 Pa.Super. 22. 

Tenn.—Wakefield v. State, 132 S.W. 
2d 217, 175 Tenn. Ill—Corpus Ju¬ 
ris quoted in National Life & Acci¬ 
dent Ins. Co. v. Follett, 80 S.W.2d 
92, 99, 168 Tenn. 647—Corpus Juris 
quoted in Garrison v. State, 40 S. 
W.2d 1009, 1011, 163 Tenn. 108. 

Tex.—Butler v. State, 100 S.W.2d 707, 
131 Tex.Cr. 543—Freeman v. State, 
239 S.W. 969, 91 Tex.Cr. 410. 
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Wash.—State v. Goodwin, 204 P. 769, 
119 Wash. 135. 

16 C.J. p 574 note 52. 

96. Ala.—Cline v. State, 148 So. 172, 
25 Ala.App. 433—Bozeman v. 
State, 145 So. 165, 25 Ala.App. 
281. 

Iowa.—State v. Berry, 40 N.W.2d 480, 
241 Iowa 211. 

Kan.—Corpus Juris cited in State v. 
McCrady, 106 P.2d 696, 698, 152 Kan. 
566. 

Mo.—Corpus Juris quoted In Ben¬ 
nette v. Hader, 87 S.W.2d 413, 415, 
337 Mo. 977—Corpus Juris quoted 
in State v. Taylor, 51 S.W.2d 1003, 
1006, 330 Mo. 1036. 

Okl.—Jones v. State, Cr., 321 P.2d 
432. 

Tenn.—Corpus Juris quoted in Na¬ 
tional Life & Accident Ins. Co. v. 
Follett, 80 S.W.2d 92, 99, 168 Tenn. 
647—Corpus Juris quoted in Garri¬ 
son v. State, 40 S.W.2d 1009, 1011, 
163 Tenn. 108. 

Tex.—Johnson v. State, 252 S.W. 
554, 95 Tex.Cr. 269—Simpkins v. 
State, 251 S.W. 1084, 94 Tex.Cr. 
456. 

16 C.J. p 574 note 53. 

97. Cal.—People v. Fong Sing, 175 
P. 911, 38 C.A. 253. 

Pa.—Commonwealth v. Gardner, 128 
A. 87, 282 Pa. 458. 

Tex.—Bramlett v. State, 268 S.W. 

739, 99 Tex.Cr. 200. 

Wash.—State v. Labbee, 234 P. 1049, 
134 Wash. 55. 

98. Tex.—Morris v. State, 246 S.W. 
2d 184, 157 Tex.Cr. 14—Chambers 
v. State, 282 S.W. 235, 103 Tex.Cr. 
674. 

Wash.—State v. Kwan, 25 P.2d 104, 
174 Wash. 528. 

99. See infra § 662(7). 

1. Pa.—Commonwealth v. Fug- 

mann, 198 A. 99, 330 Pa. 4. 

1.5 Ala.—Shiflett v. State, 93 So.2d 
526, 265 Ala. 652. 



§ 662(1) CRIMINAL LAW 

Where the res gestae rule is statutory it is not within 
the discretion of the court to repeal or modify it . 2 

Articles and objects may constitute part of the 
res gestae and he admissible in evidence . 2 - 1 

The physical conditions at the scene of the crime 
may be shown as part of the res gestae . 2 * 2 Thus it 
is proper to show the conditions immediately before 
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and immediately after the crime . 2 * 8 It is proper to 
show the situation and condition of the victims of 
the crime at the time they were found . 2 * 4 

Circumstantial and independently relevant evi¬ 
dence . Statements and conduct which are not of¬ 
fered as testimonial evidence, to establish the truth 
of the extrajudicial statement, but as circumstantial 
or independently relevant evidence of some fact in 


Pa.—Commonwealth v. Fugmann, 198 
A. 99, 330 Pa. 4. 

Va.—Pepoon v. Commonwealth, 66 
S.E.2d 864, 192 Va. 804. 

2. Tex.—Nami v. State, 263 S.W. 696, 
97 Tex.Cr. 522. 

2.1 U.S.—U. S. v. Hannon, C.C.A. 
Pa., 106 F.2d 390, certiorari denied 
Hannon v. U. S., 60 S.Ct. 124, 308 
U.S. 694, 84 KEd. 497, Rosenberg v. 
U. S., 60 S.Ct. 125, 308 U.S. 594, 
84 L.Ed. 497 and Stone v. U. S., 
60 S.Ct. 125, 308 U.S. 694, 84 L.Ed. 
498—Luke v. U. S., C.C.A.Ga., 84 
F.2d 711, certiorari denied 57 S. 
Ct. 46, 299 U.S. 542, 81 L.Ed. 399— 
Nichols v. U. S., C.CJLFla., 48 F.2d 
46. 

Dean v. U. S., Ga., 246 F. 568, 
158 C.C.A. 538. 

Ala.—Chisolm v. State, 85 So. 462, 
204 Ala. 69. 

Clark v. State, 57 So.2d 375, 36 
Ala.App. 159, reversed on other 
grounds 57 So.2d 384, 257 Ala. 95— 
Hope v. State, 109 So. 621, 21 Ala. 
App. 491—Loman v. State, 99 So. 
769, 19 Ala.App. 611, certiorari de¬ 
nied Ex parte Loman, 99 So. 923, 
211 Ala. 700. 

Cal.—People v. Sieber, 257 P. 64, 201 
C. 341. 

Fla.—Graives v. State, 172 So. 716, 
127 Fla. 182. 

Idaho.—State v. Proud, 262 P.2d 1016, 
74 Idaho 429. 

Mich.—People v. Southern, 265 NVW. 
769, 274 Mich. 628. 

Or.—State v. Burke, 269 P. 869, 126 
Or. 651, rehearing denied 270 P. 756, 
126 Or. 651, appeal dismissed Burke 
v. State of Oregon, 49 S.Ct. 262, 279 
U.S. 811, 73 L.Ed. 971—State v. 
Haynes, 253 P. 7, 120 Or. 573. 

Tex.—Reed v. State, 127 S.W.2d 453, 
136 Tex.Cr. 607. 

27 C.J. p 1036 note 81. 

Clothing may be properly admitted 

as part of the res gestae. 

Ala.—Ousley v. State, 122 So. 300, 23 
Ala.App. 139—Moye v. State, 117 
So. 153, 22 Ala.App. 456, certiorari 
denied 117 So. 154, 217 Ala. 561— 
McCaig v. State, 80 So. 155, 16 Ala. 
App. 581, certiorari denied Ex parte 
McCaig, 88 So. 927, 203 Ala. 699. 

Ariz.—Hadley v. State, 212 P. 458, 
25 Ariz. 23. 

Ark.—Hornsby v. State, 260 S.W. 41, 
163 Ark. 396. 

Fla.—Browne v. State, 109 So. 811, 
92 Fla. 699. 


! W.Va.—State v. Panetta, 101 S.E. 360, 
85 W.Va. 212. 

Clothes of victim of rape 
La.—State v. Michel, 74 So.2d 207, 
225 La. 1040, affirmed 76 S.Ct. 158, 
350 U.S. 91, 100 L.Ed. 83, rehearing 
denied 76 S.Ct. 340, 350 U.S. 955, 100 
L.Ed. 831, rehearing denied Poret v. 
State of Louisiana, 76 S.Ct. 340, 350 
U.S. 955, 100 L.Ed. 831. 

Miss.—Cameron v. State, 102 So.2d 
355, 233 Miss. 404. 

Knife used in robbery was part 
of res gestae and was properly ad¬ 
mitted in evidence in prosecution for 
robbery. 

Idaho.—State v. Robinson, 230 P.2d 
693, 71 Idaho 290. 
lottery tickets 

Ala.—Tucker v. City of Birmingham, 
50 So.2d 777, 35 Ala.App. 540, cer¬ 
tiorari denied 50 So.2d 779, 255 Ala. 
190. 

Unlawful possession of firearms 

Other articles discovered in con¬ 
nection with possession of unregis¬ 
tered firearm are admissible in evi¬ 
dence as part of res gestae. 

U.S.—U. S. v. Freeman, C.A.Ind., 203 
F.2d 387—U. S. v. Penn, C.C.A.I11., 
115 F.2d 672—Crapo v. U. S., C.C.A. 
Kan., 100 F.2d 996. 

Toy pistol 

In prosecution for murder, toy pis¬ 
tol which was found in accused’s 
possession, which resembled a dan¬ 
gerous weapon and which could have 
been displayed to create fear in the 
victims was admissible as part of the 
res gestae, even though not necessary 
to the commission of the crime. 
Ariz.—State v. Folk, 277 P.2d 1016, 
78 Ariz. 205. 

Surgical Instruments 

In abortion prosecution, admission 
of surgical instruments found by of¬ 
ficers in residence of accused while 
he was present and at or near place 
where he had operated on a prosecut¬ 
ing witness was not error, since in¬ 
struments were part of the res ges¬ 
tae. 

Cal.—People v. Ramsey, 189 P.2d 802, 
83 C.A.2d 707. 

Bullet which wounded witness 
Ala.—Cook v. State, 115 So.2d 101, 
269 Ala. 646. 

2.2 Ala.—Ellis v. State, 11 So.2d 861, 
244 Ala. 79. 

Turner v. State, 194 So. 687, 29 
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Ala.App. 197, certiorari denied Ex 
parte State ex rel. Attorney Gen¬ 
eral, 194 So. 689, 239 Ala. 238. 

Description of locus In quo 

Evidence which tends to describe 
the locus in quo may be admissible 
as res gestae. 

Ala.—Baldwin v. State, 170 So. 350, 
233 Ala. 138. 

Humphries v. State, 183 So. 685, 
28 Ala.App. 307—Hanson v. State, 
168 So. 698, 27 Ala.App. 147, certio¬ 
rari denied 168 So. 700, 232 Ala. 585 
—Brewer v. State, 121 So. 447, 23 
AIa.App. 95—Ritz v. City of Bir¬ 
mingham, 119 So. 596, 22 Ala.App. 
653—Jones v. State, 114 So. 69, 22 
AIa.App. 173, certiorari denied 114 
So. 70, 216 Ala. 561—Brown v. 
State, 101 So. 77, 20 Ala.App. 112— 
Hasty v. State, 100 So. 561, 20 Ala. 
App. 9, certiorari denied Ex parte 
Hasty, 100 So. 562, 211 Ala. 415— 
Aplin v. State, 99 So. 734, 19 Ala. 
App. 604. 

Ark.—Combs v. State, 260 S.W. 736, 
163 Ark. 550. 

Evidence of footprints on wall of 
house where offense was alleged to 
have been committed was admissible 
as descriptive of surrounding facts 
and as part of res gestae, without at¬ 
tempting to show any Identity of 
tracks or similarity with tracks of 
either of defendants, where no ques¬ 
tion as to identity of defendants was 
involved. 

Ala.—Clayton v. State, 13 So.2d 423, 
244 Ala. 307. 

Bullet found at scene of crime 
Ala.—Bankhead v. State, 32 So.2d 
814, 33 Ala.App. 269. 

Liquor found at scene of auto acci¬ 
dent 

Okl.—Williams v. State, 263 P.2d 527, 
97 Okl.Cr. 229. 

2.3 La.—State v. Guillory, 9 So.2d 
450, 201 La. 52. 

Testimony of sheriff as to what he 
saw and found at scene of shooting 
when he went there soon after occur¬ 
rence was properly admitted as res 
gestae. 

Ala.—Pruett v. State, 35 So. 2d 115, 
S3 Ala.App. 491. 

2.4 Tex.—Bunn v. State, 226 S.W.2d 
646, 154 Tex.Cr. 279—McCarthy v. 
State, 218 S.W.2d 190, 153 Tex.Cr. 
149. 
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issue are frequently ruled admissible in evidence as 
part of the res gestae . 2 * 5 Thus, evidence of a quar¬ 
rel between accused and the victim has been held ad¬ 
missible as part of the res gestae in a homicide pros¬ 
ecution . 2 * 6 

§ 662 ( 2 ). Verbal Acts 

Verbal acts, which are utterances accompanying and 
giving legal significance to conduct which is otherwise 
equivocal, are admissible as part of the res gestae of the 
conduct. 

Library References 
Criminal Law <§=3363. 

One class of cases included within the doctrine of 
res gestae has been characterized as “verbal acts;” 
utterances which accompany an act or conduct to 
which it is desired to give a legal effect . 2 * 10 Where 
an act has no intrinsic legal significance, or only an 
ambiguous one, the words accompanying it are ad- 
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missible as a verbal part of the act . 2 * 11 In order to 
be admissible on this theory, the conduct character¬ 
ized by the words must be material 2 * 12 and must be 
equivocal in its nature , 2 * 13 and the words must ac¬ 
company the conduct 2 * 14 and must aid in giving legal 
significance to the conduct . 2 * 15 It follows that utter¬ 
ances accompanying conduct are not admissible 
under this theory where the conduct is complete 
and definite in itself . 2 * 16 Verbal acts are not ad¬ 
missible for testimonial purposes, that is, to prove 
the truth of the statement made, but only where the 
fact that the statement was made is the significant 
matter sought to be proved . 2 * 17 

Purpose and destination of journey or trip. It is 
generally held that the statements of a person with 
reference to the purpose or destination of a trip or 
journey that he is about to make are admissible in 
evidence . 2 * 18 


2.5 Ala.—Davis v. State, 199 So. 547, 
240 Ala. 365. 

Fla.—Thomas v. State, 13 So.2d 148, 
152 Fla. 756. 

Md.—Courtney v. State, 48 A.2d 430, 
187 Md. 1. 

Okl.—Sherrill v. State, 260 P.2d 418, 
97 Okl.Cr. 154. 

Tex.—Clark v. State, 143 S.W.2d 378, 
140 Tex.Cr. 25. 

Screams 

In uxoricide prosecution, testimony 
as to overhearing- screaming at house 
of accused on night of killing was 
competent as part of res gestae. 
Ark.—Tippett v. State, 278 S.W.2d 
110, 224 Ark. 981. 

Animus of the parties 
In murder prosecution, what was 
said and done in the course of the 
difficulty, at the time and place of the 
fatal encounter, tending to show the 
animus of the parties, was part of 
the “res gestae” and admissible in 
evidence. 

Ala.—Ward v. State, 6 So.2d 394, 242 
Ala. 307. 

Empty billfold 

In murder prosecution, testimony 
that before killing victim had on his 
person a billfold containing cur¬ 
rency, which billfold, after the kill¬ 
ing, was found empty in yard near 
where victim was killed, was admissi¬ 
ble as part of the res gestae. 

Tex.—Ramirez v. State, 164 S.W.2d 
1020, 144 Tex.Cr. 643. 

“G-roans” or “rasping* sort of 
breathing” Immediately following the 
shooting was admissible as part of 
res gestae, notwithstanding accused's 
limited admission that deceased came 
to his death as result of a gunshot 
wound in right side of body. 

Mo.—State v. Tiedt, 206 S.W.2d 524, 
357 Mo. 115. 

2.8 La.—State v. Walker, 15 So.2d 
874, 204 La. 523. 


2.10 Ariz.—Keefe v. State, 72 P.2d 
425, 50 Ariz. 293. 

Cal.—People v. Chenault, 169 P.2d 29, 

74 C.A.2d 487. 

Verbal acts are themselves part of 
transaction which they illustrate, ex¬ 
plain, or interpret. 

Ill.—People v. Willson, 81 N.E.2d 485, 
401 Ill. 68. 

2.11 Ariz.—Keefe v. State, 72 P.2d 
425, 50 Ariz. 293. 

Tex.—Porter v. State, 215 S.W.2d 889, 
152 Tex.Cr. 540. 

'‘Wait, don’t leave me” 

In prosecution for robbery, offi¬ 
cer's testimony that robber on ap¬ 
proaching automobile had said “Wait, 
don’t leave me” was not hearsay, but 
was admissible as an oral part of 
robber’s act of running toward stand¬ 
ing automobile and as tending to ex¬ 
plain robber’s indefinite act as his 
return to a waiting confederate, dis¬ 
closed to be accused by his confes¬ 
sion. 

D.C.—George v. U. S., 125 F.2d 559, 

75 U.S.App.D.C. 197. 

Statement accompanying delivery of 
paper 

In prosecution for presenting a 
false and fraudulent insurance claim, 
and for conspiracy to file such a 
claim, trial court erred in denying 
offer of accused to prove that when 
accused handed a list of allegedly 
stolen furs to a witness he told the 
witness that it was a list for the po¬ 
lice, since accused was entitled to 
show absence of intent to make a 
claim and such statements were ver¬ 
bal acts within exception to rule 
against hearsay. 

Cal.—People v. Teitelbaum, 329 P. 
2d 157, 163 C.A.2d 184, certiorari de¬ 
nied and appeal dismissed Teitel¬ 
baum v. California, 79 S.Ct. 738, 
359 U.S. 206, 3 L.Ed.2d 759. 
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2.12 Ariz.—Keefe v. State, 72 P.2d 
425, 50 Ariz. 293. 

D.C.—George v. IT. S., 125 F.2d 553, 

75 U.S.App.D.C. 197. 

2.13 Ariz.—Keefe v. State, 72 P.2d 
425, 50 Ariz. 298. 

D.C.—George v. U. S., 125 F.2d 559, 

75 U.S.App.D.C. 197. 

2.14 Ariz.—Keefe v. State, 72 P.2d 
425, 50 Ariz. 293. 

D.C.—George v. U. S., 125 F.2d 659, 

75 U.S.App.D.C. 197. 

Kan.—State v. Fouts, 221 P.2d 841, 

169 Kan. 686. 

2.15 Ariz.—Keefe v. State, 72 P.2d 
425, 50 Ariz. 293. 

D.C.—George v. U. S., 125 F.2d 559, 

75 U.S.App.D.C. 197. 

Me.—State v. Ranger, 98 A.2d 652, 

149 Me. 52. 

2.16 D.C.—George v. U. S., 125 F.2d 
559, 75 U.S.App.D.C. 197. 

“This is a stick-up” 

Words of the robber, “this is a 
stick-up,’’ were not admissible be¬ 
cause the act of which-they were a 
part, that is, pointing a revolver and \ 
taking money, needed no explana¬ 
tion. 

D.C.—George v. U. S. supra. 

2.17 U.S.—Wolcher v. U. S., C.A.CaL, 

233 F.2d 748, certiorari denied 77 
S.Ct. 61, 352 U.S. 839, 1 L.Ed.2d 
56. 

2.18 Ala.—Thornton v. State, 45 So. 

2d 298, 253 Ala. 444. 

Sellers v. State, 68 So.2d 65, 37 
Ala.App. 318—Rogers v. State, 75 
So. 2G4, 16 Ala.App. 58, certiorari 
denied Ex parte Rogers, 76 So. 997, 

200 Ala. 699. 

Ark.—Sullivan v. State, 286 S.W. 939, 

171 Ark. 768. 

Cal.—People v. Chenault, 169 P.2d 29, 

74 C.A.2d 487. 

Pa.—Commonwealth v. Palma, 112 
A. 21, 268 Pa. 434. 
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§ 662(3). Spontaneous Statements 

Spontaneous statements uttered contemporaneously 
with or shortly after the crime Involved by a person 
whose senses are still dominated by the shock produced 
by the event are admissible in evidence. 

Library References 

Criminal Law <§=3363. 

In accordance with the rule applicable in civil ac¬ 
tions as discussed in Evidence § 417 et seq., it is 
generally held that spontaneous exclamations and 
statements uttered contemporaneously with or short¬ 
ly after an unusual occurrence, usually the crime in¬ 
volved, by a person who is still under the influence 
of its effect are admissible in evidence. 2 * 25 The ra¬ 


tionale of this exception to the hearsay rule is that 
where the statement is made under the immediate 
and uncontrolled domination of the senses as a re¬ 
sult of the shock produced by the event, the utter¬ 
ance may be taken as expressing the real belief of 
the speaker. 2 * 26 

Under this rule, the statement need not be strict¬ 
ly contemporaneous with the act described; 2 * 27 the 
test of the admissibility of a spontaneous statement 
is not when the statement was made, but whether 
under all of the circumstances, the speaker may be 
considered as speaking under the stress of the ner¬ 
vous excitement produced by the event, or whether 
that excitement has died away. 2 * 28 It has been said 


Tenn.—Nichols v. State, 289 S.W.2d 
849, 200 Tenn. 65—Ford v. State, 201 
S.W.2d 539, 184 Tenn. 443. 

Tex.—Pennye v. State, 269 S.W.2d 
375, 160 Tex.Cr. 299—Chance v. 
State, 68 S.W.2d 212, 125 Tex.Cr. 
318—Porter v. State, 215 S.W. 201, 
86 Tex.Cr. 23. 

Va.—Mohler v. Commonwealth, 111 
S.E. 454, 132 Va. 713. 

2.25 Ariz.—Keefe v. State, 72 P.2d 
425, 50 Arlz. 293. 

Cal.—People v. Keelin, 289 P.2d 520, 
136 C.A.2d 860. 

Colo.—Archina v. People, 307 P.2d 
1083, 135 Colo. 8. 

D.C.—Brown v. U. S., 162 F.2d 138, 
80 U.S.App.D.C. 270. 

U. S. v. Edmonds, D.C., 63 F.Supp. 
968. 

In re Lewis, Mun.App., 88 A.2d 
582. 

Ind.—Ketcham v. State, 162 N.E.2d 
247. 

N.M.—State v. Godwin, 178 P.2d 584, 
51 N.M. 65—State v. Stanford, 97 P. 
2d 915, 44 N.M. 66. 

Okl.—Jones v. State, Cr., 321 P.2d 
432—Frazee v. State, 153 P.2d 637, 
79 Okl.Cr. 224. 

Pa.—Commonwealth v. Noble, 88 A.2d 
760, 371 Pa. 138. 

Commonwealth v. Cupps, 43 A.2d 
545, 157 Pa.Super. 341. 

Commonwealth v. Reichert, Quar. 
Sess., 41 Luz.Leg.Reg. 109, 123. 

Tex.—Griffith v. State, 155 S.W.2d 
612, 142 Tex.Cr. 559. 

Vt.—State v. Blair, 99 A.2d 677, 118 
Vt. 81. 

Va.—McReynolds v. Commonwealth, 
15 S.B.2d 70, 177 Va. 933. 

Wash.—State v. Green, 229 P.2d 318, 
38 Wash.2d 240, 23 A.L.R.2d 1397. 
Wyo.—State v. Woodward, 240 P.2d 
1157, 69 Wyo. 262. 

True exception to hearsay rule 

As distinguished from the doctrine 
of res gestae, spontaneous declara¬ 
tions are true exceptions to the hear¬ 
say rule. 

IN.V.—People v. Marks, 160 N.E.2d 
28, 6 N.Y.2d 67, 188 N.Y.S.2d 465, 
certiorari denied Marks v. New, 


York, 80 S.Ct. 662, 362 U.S. 912, 4 L. 
Ed.2d 620. 

Requisite elements 

To render statements admissible 
as res gestae there must be some 
occurrence startling enough to pro¬ 
duce nervous excitement and render 
statements spontaneous and unre¬ 
flecting, and statements must have 
been made before there was time to 
contrive and misrepresent, that Is, 
while nervous excitement may be 
supposed still to dominate and re¬ 
flective powers to be yet in abeyance, 
and statements must relate to cir¬ 
cumstance of occurrence preceding 
statements. 

Ariz.—State v. McLain, 245 P.2d 278, 
74 Ariz. 132. 

Cal.—People v. Fain, 345 P.2d 305, 
174 CA.2d 856. 

Neb.—Reizenstein v. State, 87 N.W.2d 
560, 165 Neb. 865, modified on other 
grounds and rehearing denied 89 N. 
W.2d 265, 166 Neb. 450. 

N.M.—State v. Godwin, 178 P.2d 584, 
51 N.M. 65. 

Independent evidence of event re¬ 
quired 

Evidence of spontaneous state¬ 
ments or declarations is admissible 
under exception to hearsay rule only 
where there has been independent 
evidence of an exciting event. 

D.C.—Jones v. U. S., 231 F.2d 244, 97 
U.S.App.D.C. 291. 

2.26 Ariz.—Keefe v. State, 72 P.2d 
425, 50 Ariz. 293. 

Ind.—Ketcham v. State, 162 N.E.2d 
247. 

N.M.—State v. Godwin, 178 P.2d 584, 
51 N.M. 65. 

N.Y.—People v. Marks, 160 N.E.2d 
26, 6 N.Y.2d 67, 188 N.Y.S.2d 465, 
certiorari denied Marks v. New 
York, 80 S.Ct. 662, 362 U.S. 912, 4 I*. 
Ed.2d 620. 

Pa.—Commonwealth v. Cupps, 43 A.2d 
545, 157 Pa.Super. 341. 

Utah.—State v. Peterson, 240 P.2d 
504, 121 Utah 229. 

“It is a well recognized psychologi¬ 
cal phenomenon that a person mak-, 
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i 

ing an exclamation or a statement 
while under the influence of the ex¬ 
citement or shock caused by wit¬ 
nessing or participating In an ex¬ 
traordinary event, such as a murder 
or serious accident, is unlikely to 
fabricate an untruth, but, on the 
contrary, has a tendency to disclose 
what is actually on his mind. The 
mental stress and nervous strain pre¬ 
clude deliberation and bar reflection. 
Declarations made while the spell en¬ 
dures are uncontrolled. They are 
practically reflex actions, and may be 
said to be verbal photographs or im¬ 
ages of the contents of the brain. 
Such utterances are likely to be made 
without any calculation as to their 
potential effect and without regard 
to their possible consequences. They 
are apt to be the truth as the per¬ 
son knows It. Consequently, It is 
safe to accept testimony as to ex¬ 
pressions of this type, even in the ab¬ 
sence of an opportunity to cross-ex¬ 
amine the person who gave vent to 
them.’* 

D.C.—U. S. v. Edmonds, D.C., 63 F. 
Supp. 968, 971. 

2.27 Ariz.—Keefe v. State, 72 P.2d 
425, 50 Ariz. 293. 

Cal.—People v. Costa, 252 P.2d 1, 40 
C.2d 160. 

Ky.—Pennington v. Commonwealth, 
171 S.W.2d 432, 294 Ky. 266. 

Okl.—Hathcox v. State, 230 P.2d 927, 
94 Okl.Cr. 110. 

Tex.—Davis v. State, 188 S.W.2d 397, 
148 Tex.Cr. 499—Smith v. State, 
152 S.W.2d 751, 142 Tex.Cr. 349— 
Hamilton v. State, 135 S.W.24 476, 
138 Tex.Cr. 205. 

Va.—Kuckenbecker v. Commonwealth, 
101 S.E.2d 523, 199 Va. 619—Pe- 
poon v. Commonwealth, 66 S.E.2d 
854, 192 Va. 804. 

2.28 Ariz.—Keefe v. State, 72 P.2d 
425, 50 Ariz. 293. 

Ky.—Pennington v. Commonwealth, 
171 S.W.2d 432, 294 Ky. 266. 

Tex.—Furrh v. State, Cr., 325 S.W.2d 
699—Moree v. State, 183 S.W.2d 
166, 147 Tex.Cr. 564—Hamilton v. 
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that the modem tendency is toward a recognition of 
spontaneity as a sufficient substitute for contempo¬ 
raneous connection. 2 - 29 Time is an important, but 
not a controlling consideration, and its significance 
lies in that the lapse of time permits deliberation and 
fabrication and destroys spontaneity. 2 - 30 

It is essential to the admissibility of an unsworn 
statement under the res gestae doctrine that its 
spontaneity give it credit; 2 - 31 the statement must be 
spontaneous or instinctive, and not the product of 
premeditation, reflection, or design. 2 - 32 The admis¬ 
sibility of a declaration as part of the res gestae de- 


CRIMINAL LAW § 662(3) 

pends on whether the circumstances under which it 
was made were such as to preclude premeditation 
and design by the declarant, 2 - 33 and an extrajudicial 
statement is not admissible as part of the res gestae 
if sufficient time has elapsed to give opportunity for 
falsification or fabrication. 2 - 34 

Spontaneity or the lack of it may be evidenced 
by lapse of time, the opportunity or likelihood of 
fabrication, the inducement to fabrication, the ex¬ 
citement of the declarant, the place of the declara¬ 
tion, and the presence there of the visible results of 
the occurrence to which the declaration relates. 2 - 35 


State, 135 S.W.2d 476, 138 Tex.Cr. 
205. 

Contemporaneous with shocked con- 
ditlon 

Element of spontaneity as a test 
of admissibility under the res ges¬ 
tae exception to the hearsay rule is 
not to be determined by time alone, 
it being: sufficient for the statement 
to be substantially contemporaneous 
with the shocked condition, but not 
necessarily with the startling- occur¬ 
rence. 

N.M.—State v. Godwin, 178 P.2d 584, 
51 N.M. 65. 

2.29 Iowa.—State v. Stafford. 23 N. 
W.2d 832, 237 Iowa 780. 

2.30 D.C.—Beausoliel v. TJ. S-, 107 
F.2d 292, 71 App.D.C. 111. 

In re Lewis, Mun.App., 88 A.2d 
582. 

Iowa.—State v. Stafford, 23 N.W,2d 
832, 237 Iowa 780. 

Minn.—State v. Sucik, 14 N.W.2d 
857, 217 Minn. 556. 

KM.—State v. Beal, 146 F.2d 175, 48 
KM. 84—State v. Stanford, 97 P.2d 
915, 44 N.M. 66. 

Pa.—Commonwealth v. Harris, 41 A. 

2d 688, 351 Pa. 325. 

Tex.—Furrh v. State, Cr., 325 S.W. 
2d 699—Bates v. State, Cr., 321 S. 
W.2d 76—Webb v. State, 268 S.W. 
2d 136, 160 Tex.Cr. 144—Farmer v. 
State, 255 SW.2d 864, 158 Tex.Cr. 
397—Trollinger v. State, 219 S.W. 
2d 1018, 153 Tex.Cr. 364—Moree v. 
State, 183 S.W.2d 166, 147 Tex.Cr. 
564—Williams v. State, 170 S.W.2d 
482, 145 Tex.Cr. 536. 

2.31 Ky.—Daws v. Commonwealth, 
234 S.W.2d 953, 314 Ky. 265—Stew¬ 
art v. Commonwealth, 32 S.W.2d 
29, 235 Ky. 670, 

Minn.—State v. Sucik, 14 N.W.2d 857, 
217 Minn. 556. 

N.M.—State v. Stanford, 97 P.2d 915, 
44 KM. 66. 

Utah.—State v. Peterson, 240 F.2d 
504, 121 Utah 229. 

Substitute for oath and cross-exam¬ 
ination 

An extrajudicial statement Is ad¬ 
mitted as a part of res gestae on the 
principle that the spontaneity of the 
utterance Is a guaranty of its trust-, 


worthiness in substitution of that 
provided by oath and cross-examina¬ 
tion. 

Va.—Kuckenbecker v. Common¬ 
wealth, 101 S.E.2d 523, 199 Va. 619. 
Test is whether the circumstances 
import verity 

D.C.—Brown v. U. S., Mun.App., 40 
A.2d 832, reversed on other grounds 
152 F.2d 138, 80 U.S.App.D.C. 270. 

Impress of truth 

Ultimate test is whether res ges¬ 
tae declaration bears the impress of 
truth. 

Pa.—Commonwealth v. Cupps, 43 A. 
2d 545, 157 Pa.Super. 341. 

2.32 D.C.—In re Lewis, MunApp., 
88 A.2d 582. 

Iowa.—State v. Berry, 40 N.W.2d 480, 
241 Iowa 211. 

Miss.—Williams v. State, 72 So.2d 
147, 220 Miss. 800. 

Tex.—Bates v. State, Cr., 321 S.W.2d 
76—Autry v. State, 157 S.W.2d 924, 
143 Tex.Cr. 252. 

Utah.—State v. Penderville, 272 P.2d 
195, 2 Utah 2d 281. 

Va.—Pepoon v. Commonwealth, 66 S. 

E.2d 854, 192 Va. 804. 

Cardinal principle 

If there be one cardinal principle 
touching the admission of hearsay 
declarations under rule of res gestae, 
it is that of spontaneity, and decla¬ 
rations must be the natural and spon¬ 
taneous outgrowth of the main fact 
and must exclude idea of premedita¬ 
tion. 

Tex.—Oldham v. State, Cr,, 322 S.W. 
2d 616. 

Statement need not he ejaculatory 
Requirement that res gestae state¬ 
ment be spontaneous does not mean 
that it must be ejaculatory. 

Pa.—Commonwealth v. Logan, 63 A. 
2d 28, 361 Pa. 186. 

Voluntary and spontaneous 

Declarations to be part of res ges¬ 
tae must be voluntary and spontane¬ 
ous and made at a time so near, ei¬ 
ther prior or subsequent to main act, 
as to exclude idea of deliberation or 
fabrication. 

Okl.—Hathcox v. State, 230 P.2d 927, 
94 Okl.Cr. 110—Roberts v. State, 
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194 P.2d 219, 87 C&l.Cr. 93—Jack- 
son v. State, 140 P.2d 606, 77 Okl. 
Cr. 160—Coppage v. State, 137 P. 
2d 797, 76 Okl.Cr. 428. 

2.33 Iowa.—State v. Berry, 40 KW. 
2d 480, 241 Iowa 211. 

Mont.—State v. Fairburn, 340 F.2d 
157, 135 Mont. 449. 

Neb.—Reizenstein v. State, 87 N.W. 
2d 560, 165 Neb. 865, modified on 
other grounds and rehearing de¬ 
nied 89 N.W.2d 265, 166 Neb. 450. 
Pa.—Commonwealth v. Harris, 41 A. 
2d 688, 351 Pa. 325. 

Commonwealth v. Calderbank, 55 
A.2d 422, 161 Pa.Super. 492, certio¬ 
rari denied 68 S.Ct. 1504, 334 U.S. 
851, 92 L.Ed. 1773. 

Va.—Kuckenbecker v. Common¬ 

wealth, 101 S.E.2d 523, 199 Va. 613- 
—Pepoon v. Commonwealth, 66 S. 
E.2d 854, 192 Va. 804. 

No opportunity for calm reflection 
N.J.—State v. De Paola. 73 A.2d 564,. 
5 N.J. 1. 

Age of declarant 

Where victim of crime is of such 
an age as to render improbable that 
his utterance is deliberate and its 
effect premeditated, the utterance 
need not be so nearly contemporane¬ 
ous with the act as in the case of 
an older person to render It admis¬ 
sible as a spontaneous utterance 
within the exception to the hearsay 
rule. 

S.D.—State v. McFall, 71 N.W.2d 299, 

75 S.D. 636. 

Statement made on recovering con¬ 
sciousness is admissible even though 
substantial time has elapsed. 

Cal.—People v. Costa, 262 P.2d 1, 40- 
C.2d 160. 

Pa.—Commonwealth v. Calderbank, 
55 A.2d 422, 161 Pa.Super. 492, cer¬ 
tiorari denied 68 S.Ct. 1504, 334 U. 
S. 851, 92 L.Ed. 1773. 

2.34 Okl.—Fenimore v. State, 169 P~ 
2d 214, 82 Okl.Cr. 288—Jackson v. 
State, 140 P.2d 606, 77 Okl.Cr. 160- 
—Coppage v. State, 137 P.2d 797„ 

76 Okl.Cr. 428. 

Va.—Pepoon v. Commonwealth, 66 S.. 
E.2d 854, 192 Va. 804. 

2.35 Minn.—State v. Sucik, 14 N.W 
2d 857, 217 Minn. 556. 
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§§ 662(3)-662(4) CRIMINAL LAW 

What constitutes a spontaneous utterance admissible 
as part of the res gestae depends on the facts of 
each case, 2 * 36 and is to be determined by the trial 
court in the exercise of sound judicial discretion. 2 * 37 

An utterance made in response to a question may 
be less indicative of spontaneity than an uninvited 
one; 2 * 38 but the fact that the statement was made 
in response to inquiry does not necessarily prevent 
its admissibility as part of the res gestae, 2 * 39 and the 
fact that the statement was volunteered is not con¬ 
trolling. 2 * 40 

As frequently stated, the test is whether the state¬ 
ments are the facts talking through the declarant, 
or the declarant talking about the facts. 2 * 41 Re¬ 
gardless of when made, a narrative statement will 
be rejected where it does not appear to have been 


made spontaneously. 2 * 42 

§ 662(4). Antecedent Acts and Statements 

Antecedent acts and statements may be admissible as 
part of the res gestae. 

Library References 
Criminal Law <§=>363. 

While prior disconnected declarations and acts 
are not admissible as part of the res gestae, 2 * 50 a 
declaration or fact which, although antecedent in 
point of time, is preliminary or immediately prepar¬ 
atory to the main fact may be received where it 
tends to illustrate or give character to the act in 
question. 2 * 51 The res gestae embraces matters and 
statements immediately antecedent to, and having 
a causal connection with, the main transaction. 2 * 52 


2.38 TT.S.—Pietrzak v. U. S., C.A.Fla., 
188 F.2d 418, certiorari denied 72 
S.Ct. 44, 842 U.S. 824, 96 L.Ed. 
628. 

D.C.—Beausoliel v. XT. S., 107 F.2d 
292, 71 App.D.C. 111. 

In re Lewis, Mun.App., 88 A.2d 
582. 

No hard and fast rule 

It is impossible to formulate a hard 
and fast rule for determining wheth¬ 
er declaration of victim of violence 
is admissible as “spontaneous utter¬ 
ance,” that is, whether it was made 
during a period of nervous stress and 
shock caused by physical violence 
when victim is presumed to be inca¬ 
pable of artifice or premeditation to 
serve his own interests. 

D.C.—Guthrie v. IT. S., 207 F.2d 19, 
92 U.S.App.D.C. 361. 

No definite time or space limit 
Pa.—Commonwealth v. Noble, 88 A.2d 
760, 371 Pa. 138. 

2.37 TT.S.—Pietrzak v. U. S., C.A.Fla., 
188 F.2d 418, certiorari denied 72 
S.Ct. 44, 342 U.S. 824, 96 L.Ed. 
623. 

D.C.—Beausoliel v. U. S., 107 F.2d 
292, 71 App.D.C. 111. 

In re Lewis, Mun.App., 88 A.2d 
582. 

N.M.—State v. Godwin, 178 P.2d 584, 
61 N.M. 65. 

2J38 Minn.—State v. Gorman, 40 N. 
W.2d 374, 229 Minn. 624—State v. 
Sucik, 14 N.W.2d 857, 217 Minn. 
556. 

Tex.—Trollinger v. State, 219 S.W.2d 
1018, 153 Tex.Cr. 364. 

2.39 Ariz.—State v. McLain, 245 P. 
2d 278, 74 Ariz. 132. 

Cal.—People v. Costa, 252 P.2d 1, 40 
C.2d 160. 

D.C.—Guthrie v. U. S., 207 F.2d 19, 92 
U.S.App.D.C. 361—Beausoliel v. U. 
S., 107 F.2d 292, 71 App.D.C. 111. 
Iowa.—State v. Sommer, 86 N.W.2d 
115, 249 Iowa 160—State v. Berry, 
40 N.W.2d 480, 241 Iowa 211. 


Minn.—State v. Gorman, 40 N.W.2d 
374, 229 Minn. 524. 

N.M.—,State v. Godwin, 178 P.2d 584, 
51 N.M. 65. 

Pa.—Commonwealth v. Noble, 88 A. 
2d 760, 371 Pa. 138—Commonwealth 
v. Harris, 41 A.2d 688, 351 Pa. 325. 

Commonwealth v. Soudani, 155 
A.2d 227, 190 Pa.Super. 628, affirm¬ 
ed 159 A.2d 687, 398 Pa. 546. 

Tex.—Morris v. State, 246 S.W.2d 
184, 157 Tex.Cr. 14—Davis v. State, 
188 S.W.2d 397, 148 Tex.Cr. 499- 
Williams v. State, 170 S.W.2d 482, 
145 Tex.Cr. 536—Autry v. State, 157 
S.W.2d 924, 143 Tex.Cr. 252—Jack- 
son v. State, 278 S.W. 199, 102 Tex. 
Cr. 389—Nugent v. State, 273 S.W. 
598, 101 Tex.Cr. 86. 

Wash.—State v. Kwan, 25 P.2d 104, 
174 Wash. 528. 

16 C.J. p 577 note 85 [c]. 

Not decisive 

Fact that statements are made 
in response to inquiry is not decisive 
of the question of spontanefty. 

D.C.—In re Lewis, Mun.App., 88 A. 
2d 582. 

2.40 Tex.—Farmer v. State, 255 S. 
W.2d 864, 158 Tex.Cr. 397. 

2.41 Colo.—Baney v. People, 275 P. 
2d 195, 130 Colo. 318. 

Ky.—Daws v. Commonwealth, 234 S. 
W.2d 953, 314 Ky. 265—Stewart v. 
Commonwealth, 32 S.W.2d 29, 235 
Ky. 670. 

Tex.—Oldham v. State, Cr., 322 S.W. 
2d 616—Webb v. State, 268 S.W.2d 
136, 160 Tex.Cr. 144—Williams v. 
State, 170 S.W.2d 482, 145 Tex.Cr. 
536. 

Vt.—State v. Blair, 99 A.2d 677, 118 
Yt 81. 

2.42 N.M.—State v. Beal, 146 P.2d 
175, 48 N.M. 84. 

Pa.—Commonwealth v. Cupps, 43 A. 

2d 545, 157 Pa.Super. 341. 

Tex.—Oldham v. State, Cr., 322 S.W. 
2d 616—Trammell v. State, 167 S. 
W.2d 171, 145 Tex.Cr. 224—Griffith 
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v. State, 155 S.W.2d 612, 142 Tex. 
Cr. 559. 

Va.—Kuckenbecker v. Commonwealth, 
101 S.E.2d 523, 199 Va. 619. 

2.50 La.—State v. Poe, 38 So.2d 359, 
214 La. 606. 

2.51 Iowa.—Battani v. Grund, 66 N. 
W.2d 166, 244 Iowa 623. 

Screams and cries 

Ky.—Jackson v. Commonwealth, 249 
S.W.2d 20. 

2.52 Ala.—Crump v. State, 40 So.2d 
106, 34 Ala.App. 385—Dodd v. State, 
27 So.2d 259, 32 Ala.App. 504. 

Ark.—Scaife v. State, 182 S.W.2d 
679, 207 Ark. 672. 

Cal.—People v. Bush, 133 P.2d 870, 
56 C.A.2d 877. 

Nev.—State v. Fouquette, 221 P.2d 
404, 67 Nev. 505, certiorari denied 
Fouquette v. State of Nevada, 71 
S.Ct. 799, 341 U.S. 932, 95 L.Ed. 
1361, certiorari denied 72 S.Ct. 369, 
342 U.S. 928, 96 L.Ed. 691. 

Tex.—Smith v. State, 219 S.W.2d 454, 
153 Tex.Cr. 230—Autry v. State, 157 
S.W.2d 924, 143 Tex.Cr. 252. 
Circumstances leading up to homicide 
Attendant circumstances leading up 
to, and eventuating in, homicide form 
a part of res gestae and are admissi¬ 
ble in a homicide prosecution. 

Ala.—Smith v. State, 43 So.2d 821, 253 
Ala. 220. 

Prior difficulty 

Where prior difficulty between ac¬ 
cused and victim of crime is so con¬ 
nected with later offense as to form 
part of res gestae, all details of 
such difficulty are admissible. 

Ala.—Dodd v. State, 27 So.2d 259, 32 
Ala.App. 504. 

Prior to accused’s participation 
In prosecution for aggravated as¬ 
sault, evidence relating to that por¬ 
tion of difficulty occurring before ac¬ 
cused’s participation was a part of 
transaction admissible as res gestae. 
Tex.—Gillingham v. State, Cr., 318 S. 
W.2d 659. 
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The res gestae, as applied to a crime, includes the 
complete criminal transaction from its beginning 
or starting point in the act of accused until the end 
is reached. 2 - 63 Continuing acts or a series of events, 
transpiring before the commission of the crime, 
and which lead up to and are necessary or helpful 
to an understanding of the main event, and tend to 
explain the conduct and purposes of the parties are 
admissible as part of the res gestae. 2 - 64 

Antecedent acts and statements of accused admis¬ 
sible as part of the res gestae are considered infra 
§ 668; antecedent acts and statements of the person 
injured are considered infra § 672; and antecedent 
acts and statements of third persons infra § 675. 
Prior offenses admissible as part of the res gestae are 
discussed infra § 664. 

§ 662(5). Subsequent Acts and Statements 

Subsequent acts and statements may be admissible 
as part of the res gestae. 

Library References 

Criminal Law <§==>363. 

As already stated supra §§ 662 (1), 662 (3), state¬ 
ments which are merely narrative of a past trans¬ 
action are not admissible in evidence as part of the 
res gestae, and as a general rule, acts or declara¬ 
tions subsequent to the principal event and not di¬ 
rectly connected therewith are not admissible as 
part of the res gestae.?- 60 Nevertheless, an act done 
or a declaration made after the happening of the 
principal fact may be admissible as part of the res 
gestae 2 - 61 where it is so closely connected with it 
as to form in reality a part of the occurrence, 2 * 62 
or where it is so intimately interwoven with the 
principal fact by the surrounding circumstances as 
to warrant the conclusion that it was made or done 
under the immediate influence of the principal trans- 
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action or event and is the spontaneous utterance or 
expression of thoughts created by, and springing 
out of, the transaction itself. 2 - 63 Subsequent con¬ 
duct and statements are admissible as part of the 
res gestae where they follow at once after the prin¬ 
cipal event and serve to characterize it, 2 - 64 or where 
the acts are done or the statements are made under 
such circumstance as to exclude the possibility of 
premeditation or design and are so close to the trans¬ 
action as to be fairly considered part of the occur¬ 
rence. 2 - 66 

Subsequent acts and statements of accused admis¬ 
sible as part of the res gestae are discussed infra 
§ 667 ; subsequent statements and acts of the person 
injured, infra § 671; and subsequent acts and state¬ 
ments of third persons, infra § 674. Subsequent of¬ 
fenses admissible as part of the res gestae are dis¬ 
cussed infra § 665. 

§ 662(6). Foundation for Admissibility; 

Knowledge 

Unless the declarant's belief is a relevant fact, his 
declarations not based on knowledge or observation are 
not admissible. 

Library References 
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A proper foundation must be laid for admission 
of res gestae evidence; it must be shown that the 
offered evidence is part of the res gestae. 2 * 70 In or¬ 
der for a declaration or statement to be admissible 
as part of the res gestae, it must appear that it was 
made by one who either participated in the trans- 
.action or witnessed the act or fact concerning which 
the declaration or statement was made. 2 - 71 Declar¬ 
ant’s statement is not admissible where he did not 
observe the incident; 2 * 72 a spontaneous declaration 
which expresses a conjecture rather than percep- 


2.53 Ala.—Pug’ll v. State, 10 So.2d 
833, 30 Ala.App. 572, certiorari de¬ 
nied 10 So.2d 836, 243 Ala. 507. 

2.54 Ala.—Clark v. State, 34 So.2d 
169, 33 Ala.App. 382, certiorari de¬ 
nied 34 So.2d 171, 250 Ala. 255- 
Ford v. State, 30 So.2d 582, 33 Ala. 
App. 134—Pugh v. State, 10 So.2d 
833, 30 Ala.App. 572, certiorari de¬ 
nied 10 So.2d 836, 243 Ala. 507. 

2.60 Ky.—Daws v. Commonwealth, 
234 S.W.2d 953, 314 Ky. 265. 

After fight 

Any act done or declaration made 
after termination of fight, wherein 
one of participants was murdered, is 
not part of res gestae and not admis¬ 
sible as part of transaction. 

Ark.—Everett v. State, 210 S.W.2d 
918, 213 Ark. 470—Johnson v. 

State, 15 S.W.2d 405, 179 Ark. 274. 
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2.61 Ala.—Stuart v. State, 14 So.2d 
147, 244 Ala. 434. 

Ark.—Scaife v. State, 182 S.W.2d 679, 
207 Ark. 672. 

Capture 

Testimony concerning events re¬ 
sulting in accused's capture shortly 
after homicide for which he was on 
trial was competent as part of res 
gestae. 

Ky.—BIrcham v. Commonwealth, 288 
S.W.2d 1008, certiorari dismissed 
and appeal denied 72 S.Ct. 55, 342 
U.S. 805, 96 L.Ed. 609. 

2.62 Tex.—Smith v. State, 219 S.W. 
2d 454, 153 Tex.Cr. 230. 

2.63 Ala.—Stuart v. State, 14 So.2d 
147, 244 Ala. 434. 

Minn.—State v. Gorman, 40 N.W.2d 
347, 229 Minn. 524. 

<573 


Neb.—Sullivan v. State, 79 N.W. 721, 
68 Neb. 796—Garcia v. State, 68 N. 
W.2d 151, 159 Neb. 571. 

2.64 Ala.—Stuart r. State, 14 So.2d 
147, 244 Ala. 434. 

2.65 Ala.—Stuart v. State, supra. 
Cal.—People v. Bush, 133 P.2d 870, 

56 C.A.2d 877. 

Nev.—State v. Fouquette, 221 P.2d 
404, 67 Nev. 505, certiorari denied 
Fouquette v. State of Nevada, 71 
S.Ct. 799, 341 U.S. 932, 95 L.Ed. 
1361, certiorari denied 72 S.Ct. 369, 
342 U.S. 928, 96 L.Ed. 691. 

2.70 D.C.—In re Lewis, Mun.App., 
88 A.2d 582. 

Utah.—State v. Penderville, 272 P.2d 
195, 2 Utah 2d 281. 

2.71 Va.—Pepoon v. Commonwealth, 
66 S.E.2d 854, 192 Va. 804. 

2.72 Ga.—Henderson v. State, 82 S. 
E.2d 638, 210 Ga. 680. 
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tion or knowledge is not admissible. 2 * 73 Unless de¬ 
clarant's subjective belief is a relevant fact, spon¬ 
taneous declarations not based on knowledge or ob¬ 
servation are not admissible. 2 * 74 

§ 662(7). Competency of Declarant 

Declarations which are part of the res gestae are 
admissible In evidence even though the declarant would 
not be competent to testify. 

Library References 
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A declaration which is part of the res gestae is ad¬ 
missible in evidence even though the declarant would 
not be a competent witness. 2 * 30 Thus it has been 
held that the spontaneous declaration of a child too 
young to be permitted to testify may nevertheless 
be admissible as part of the res gestae. 2 * 31 Similar¬ 
ly, while one spouse may not be a competent wit¬ 
ness against the other, statements by the spouse 
which are part of the res gestae are admissible. 2 * 82 

§ 662(8). Self-Serving Statements 

A self-serving statement which Is part of the res 
gestae Is admissible in evidence. 
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A statement which is part of the res gestae is ad¬ 
missible in evidence although it is also self-serv¬ 
ing. 2 * 90 A declaration against interest may indicate 
spontaneity more certainly than a self-serving 
one, 2 * 91 but a spontaneous statement is admissible 
even though it is self-serving. 2 * 92 

Self-serving statements by accused are considered 
infra § 666. 

§ 663. Other Offenses 

Evidence of another crime Is admissible where It 
forms part of the res gestae, as where It was committed 
as part of the same transaction. 

Library References 

Criminal Law <§=>365. 

Evidence of another and distinct crime is admis¬ 
sible where it was committed as part of the same 
transaction and forms part of the res gestae. 3 Stated 
in another way, the rule is that acts which are res 
gestae are admissible, even though they may show 
the commission by accused of another crime or oth- 


2.73 Pa.—Commonwealth v. Noble, 
88 A.2d 760, 371 Fa. 138. 

2.74 Pa.—Commonwealth v. Fug- 
mann, 198 A. 99, 330 Pa. 4. 

2.80 D.C.—Jones v. U. S., 231 F.2d 
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Impeachment of declarant 
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111 Tex.Cr. 172. 

Statement of victim 
In murder prosecution, testimony 
of officer, who had found victim with 
her throat cut shortly before her 
death, as to victim's statement, was 
admissible as part of res gestae, with¬ 
out proof that victim had been compe¬ 
tent and in full possession of her 
faculties at time she made state¬ 
ment. 

Tex.—Walker v. State, 286 S.W.2d 
144, 162 Tex.Cr. 408, certiorari de¬ 
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res gestae. 
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er crimes. 4 Where, however, the commission of 
the other crime was so separated in time, place, or 
circumstance from that of the crime charged as not 


to constitute a part of the res gestae, evidence of it 
is not admissible 5 unless it is brought within one 
of the other exceptions to the rule excluding evi- 


Tex.—-Weaver v. State, 24 Tex. 387. 
Fite v. State, 290 S.W.2d 897, 163 
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State, 193 S.W.2d 196, 149 Tex.Cr. 
249—Compton v. State, 186 S.W.2d 
74, 148 Tex.Cr. 204—Mimms v. 
State, 169 S.W.2d 165, 145 Tex.Cr. 
456—O'Keefe v. State, 167 S.W.2d 
1035, 145 Tex.Cr. 349—Eason v. 
State, 152 S.W.2d 757, 142 Tex.Cr. 
294—West v. State, 145 S.W.2d 580, 
140 Tex.Cr. 493—Salazar v. State, 
131 S.W.2d 761, 137 Tex.Cr. 448— 
Sumner v. State, 112 S.W.2d 453, 
133 Tex.Cr. 601—Polanco v. State, 
106 S.W.2d 1057, 133 Tex.Cr. 7— 
Lytton v. State, 101 S.W.2d 564, 
131 Tex.Cr. 654—Tyler v. State, 81 
S.W.2d 686, 128 Tex.Cr. 494—Ray¬ 
burn v. State, 81 S.W.2d 96, 128 
Tex.Cr. 257—Williams v. State, 68 
S.W.2d 501, 125 Tex.Cr. 410—Be¬ 
noit v. State, 36 S.W.2d 168, 117 
Tex.Cr. 135—McGowan v. State, 36 
S.W.2d 156, 115 Tex.Cr. 74—Merri- 
man v. State, Cr., 20 S.W.2d 1051— 
Haley v. State, 16 S.W.2d 1070, 112 
Tex.Cr. 381—Curtis v. State, 284 
S.W. 950, 104 Tex.Cr. 473—Ebbs v. 
State, 279 S.W. 829, 103 Tex.Cr. 49 
—Nichols v. State, 260 S.W. 1050, 
97 Tex.Cr. 174—Frazier v. State, 
246 S.W. 391, 93 Tex.Cr. 134—Perea 
v. State, 227 S.W. 305, 88 Tex.Cr. 
382—Cortez v. State, 83 S.W. 812, 
47 Tex.Cr. 10—Bennett v. State, 81 
S.W. 30, 47 Tex.Cr. 52—Adams v. 
State, Cr., 62 S.W. 1058—Williams 
v. State, 61 S.W. 395, 62 S.W. 1057, 
42 Tex.Cr. 602—Thompson v. State, 
57 S.W. 805, 42 Tex.Cr. 140—Ham¬ 
ilton v. State, 56 S.W. 926, 41 Tex. 
Cr. 644—Mott v. State, Cr., 51 S.W. 
368—Bonners v. State, Cr., 35 S.W. 
650—Mixon v. State, Cr., 31 S.W. 
408—Crews v. State, 31 S.W. 373, 
r 34 Tex.Cr. 533—Hargrove v. State, 
26 S.W. 993, 33 Tex.Cr. 431—Rich¬ 
ards v. State, 30 S.W. 229, 34 Tex. 
Cr. 277—-Willingham v. State, Cr., 
26 S.W. 834 (two cases)—Davis v. 
State, 23 S.W. 794, 32 Tex.Cr. 377— 
Harris v. State, 22 S.W. 1037, 32 
Tex.Cr. 279. 

Morris v. State, 16 S.W. 757, 30 
TexA.pp. 95—Blackwell v. State, 15 
S.W. 597, 29 TexApp. 194—Deeper 
v. State, 14 S.W. 398, 29 TexApp. 
63—Mayfield v. State, 5 S.W. 161, 
23 TexApp. 645—Thompson v. 
State, 11 TexApp. 51—Fernandez 
- v. State, 4 TexAPP- 419—Richards 
.Testate, 3 TexApp. 423. 


Utah.—State v. Pollock, 129 P.2d 554, 
102 Utah 587—People v. Coughlin, 
44 P. 94, 13 Utah 58. 

Va.—Hall v. Commonwealth, 130 S. 
E. 416, 143 Va. 654—Heath v. Com¬ 
monwealth, 1 Rob. 735, 40 Va. 735. 
Wash.—State v. Hatch, 116 P. 286, 
63 Wash. 617—State v. Craemer, 40 
P. 944, 12 Wash. 217. 

Wyo.—Corpus Juris cited in Tobin v. 

State, 255 P. 788, 790, 36 Wyo. 368. 
16 C.J. p 574 note 56. 

Other offenses generally see infra §§ 
682-691. 

Evidence that another partici&ted 

with accused in malicious shooting 
and wounding held properly admit¬ 
ted, notwithstanding third person 
and accused were separately indict¬ 
ed. 

Ky.—Jordan v. Commonwealth, 42 S. 
W.2d 509, 240 Ky. 291. 

Acquittal of other offense 

Evidence of another offense is not 
inadmissible because accused was 
acquitted thereof since he is not 
thereby put in jeopardy of the same 
crime. 

Mo.—State v. Millard, 242 S.W. 923. 

State not required to sift and sepa¬ 
rate evidence 

Where accused in perpetrating one 
crime commits another, the state is 
not required nicely to sift and sepa¬ 
rate the evidence and exclude testi¬ 
mony tending to prove the crime for 
which accused is not on trial, where 
it forms a part of the res gestae of 
the crime charged. 

Mo.—State v. Martin, 275 S.W.2d 336 
—State v. Gentry, 212 S.W.2d 63. 

4. U.S.—Logan v. U. S., CATex., 
192 F.2d 388—Shockley v. U. S., 
166 F.2d 704, certiorari denied 68 
S.Ct. 1502, 334 U.S. 850, 92 L.Ed. 
1773—Gianotos v. U. S., C.C.A.Cal., 
104 F.2d 929—Bruce v. U. S., C.C.A. 
Mo., 73 F.2d 972—Alderman v. U. 
S., C.CA.FIa., 31 F.2d 499, certio¬ 
rari denied 49 S.Ct. 515, 279 U.S. 
869, 73 L.Ed. 1006. 

Ala.—Boggs v. State, 106 So.2d 263, 
268 Ala. 358—Mason v. State, 66 
So.2d 557, 259 Ala. 438. 

McMurtrey v. State, 74 So.2d 
528, 37 AlaApp. 656. 

Cal.—People v. James, 151 P.2d 572, 
65 CA.2d 709. 

Colo.—Corpus Juris Secundum oited 
in Rice v. People, 121 P.2d 658, 659, 
109 Colo. 8. 

Ga.—Weldon v. State, 66 S.E.2d 920, 
84 GaApp. 634. 

Iowa.—Corpus Juris cited in State v. 
Rand, 25 N.W.2d 800, 809, 238 Iowa 
250, 170 A.L.R. 289. 

Minn.—State v. Bowers, 228 N.W. 
164, 178 Minn. 589. 
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Okl.—Sherrill v. State, 260 P.2d 418, 
97 Okl.Cr. 154—Hall v. State, 159 
P.2d 283, 80 Okl.Cr. 310—Car¬ 

michael v. State, 279 P. 515, 44 Okl. 
Cr. 160—Carter v. State, 250 P. 807, 
35 Okl.Cr. 421. 

Tex.—Maxey v. State, 249 S.W.2d 66, 
157 Tex.Cr. 405—Housman v. State, 
230 S.W.2d 541, 155 Tex.Cr. 49- 
West v. State, 145 S.W.2d 580, 140 
Tex.Cr. 493—Phillips v. State, 141 
SW.2d 371, 139 Tex.Cr. 574— 

Mitchell v. State, 63 S.W.2d 1026, 
124 Tex.Cr. 698. 

16 C.J. p 575 note 57. 

Disclosure that accused Is a paroled 
prisoner 

An unmailed addressed envelope 
with its inclosure, signed by ac¬ 
cused, found at the place of the as¬ 
sault thirty minutes after its oc¬ 
currence, was admissible as part of 
the res gestae, although disclosing 
accused was a paroled prisoner. 
Mich.—People v. Ballard, 169 N.W. 
844, 204 Mich. 58. 

Escaping oonvicts 

In prosecution for armed robbery, 
allegedly committed while defend¬ 
ants were escaping from road camp 
in which they were confined and 
working as convicts, fact that they 
were escaping convicts was part of 
the res gestae. 

Fla.—Thornton v. State, 196 So. 842, 
143 Fla. 443. 

Statement showing commission of 
another crime 

Statement made by accused during 
course of commission of crime is ad¬ 
missible as part of res gestae al¬ 
though it shows that he committed 
another crime. 

N.J.—State v. Butler, 160 A.2d 8, 32 
N.J. 166. 

5. U.S.—Czarnecki v. U. S., C.C.A. 
N.J., 95 F.2d 32. 

Ala-—Suggs v. State, 115 So. 289, 
22 AlaApp. 311, followed in Crow 
v. State, 116 So. 923, 22 AlaApp. 
665. 

Cal.—People v. Lane, 34 P. 856, 100 
C. 379—People v. Rogers, 12 P. 679, 
71 C. 565. 

Colo.—Archina v. People, 307 P.2d 
1083, 135 Colo. 8. 

Ill.—Farris v. People, 21 N.E. 821, 
129 Ill. 521, 16 Am.S.R. 283, 4 L.R. 
A. 582. 

Ind.—Starr v. State, 67 N.E. 527, 160 
Ind. 661. 

Iowa.—State v. McCahill, 30 N.W. 

553, 33 N.W. 599, 72 Iowa 111. 

Ky.—Head v. Commonwealth, 240 S. 
W.2d 634—Howard v. Common¬ 
wealth, 20 S.W.2d 748, 230 Ky. 738. 

Saylor v. Commonwealth. 30 S.W 
390, 97 Ky. 184, 17 Ky.L. 100— 
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dence of other offenses, which is considered infra 

§§ 683-689. 

The rule permitting evidence of other offenses 
when part of the res gestae has been applied in pros¬ 
ecutions for abortion; 5 * 5 aggravated 6 or felonious 7 


assault; 7 * 5 assault with intent to kill 8 or to rape; 9 
assault and robbery; 10 bribery; 11 burglary; 12 con¬ 
spiracy to deal in securities stolen from the mails 18 
or to obstruct justice; 13 * 5 forgery; 14 forgery of ap¬ 
plication for automobile license; 15 gambling; 16 and 
homicide ; 17 and have been applied as well in prose- 


Green v. Commonwealth, 33 S.W. 
100, 17 Ky.L. 943. 

La.—Corpus Juris Secundum cited in 

State v. Johnson, 82 So.2d 24, 27, 
228 La. 317. 

Miss.—McGee v. State, 22 So. 890. 
Mo.—Corpus Juris cited in State v. 
Sinovich, 46 S.W.2d 877, 881, 329 
Mo. 909—State v. Jones, 256 S.W. 
787—State v. Kolafa, 236 S.W. 302, 
291 Mo. 340. 

Neb.—Neal v. State, 49 N.W. 174, 32 
Neb. 120. 

Pa.—Brown v. Commonwealth, 76 Pa. 
319, 31 Leg.Int. 236, 21 Pittsb.Leg. 
J. 194, 6 Leg.Gaz. 237. 

Tex.—Miller v. State, 145 S.W.2d 870, 
140 Tex.Cr. 479—Missouri v. State, 
4 S.W.2d 68, 109 Tex.Cr. 193—Story 
v. State, 296 S.W. 296, 107 Tex.Cr. 
266—Roark v. State, 276 S.W. 2 42, 
101 Tex.Cr. 401—Crews v. State, 31 
SW. 373, 34 Tex.Cr. 533—Morris v. 
State, 16 S.W. 757, 30 Tex.App. 95. 

Leeper v. State, 14 S.W. 39 8, 29 
Tex.App. 63—Fernandez v. State, 
4 Tex.App. 419. 

Va.—Joyce v. Commonwealth, 78 Va. 
287—Heath v. Commonwealth, 1 
Rob. 735, 40 Va. 735. 

16 C.J. p 575 note 58. 

5-5 Cal.—People v. Rivers, 340 P.2d 
648, 171 C.A.2d 335. 

Tex.—Housman v. State, 230 S.W.2d 
541, 155 Tex.Cr. 49. 

6. Tex.—Roberts v. State, 269 S.W. 
103, 99 Tex.Cr. 492—Sine v. State, 
215 S.W. 967, 86 Tex.Cr. 221. 

7. Mo.—State v. Allen, 246 S.W. 946. 
Okl.—Ellis v. State, 208 P. 1051, 22 

Okl.Cr. 11. 

7.5 Colo.—Phillips v. People, 110 P. 

2d 977, 107 Colo. 250. 

Tex.—Lunsford v. State, 261 S.W.2d 
591, 159 Tex.Cr. 82. 

8. Ala.—Hall v. State, 96 So. 644, 19 
Ala.App. 229. 

Mich.—People v. Cygan, 200 N.W. 

967, 229 Mich. 172. 

Mo.—State v. Sanders, 76 Mo. 35. 
Tenn.—Kennedy v. State, 210 S.W.2d 
132, 186 Tenn. 310, certiorari de¬ 
nied 68 S.Ct. 659, 333 U.S. 846, 92 
L.Ed. 1129. 

9. Ala.—Corpus Juris cited In Jack- 
son v. State, 155 So. 581, 582, 229 
Ala. 48. 

Ga.—Elliott v . State, 74 S.E.2d 366, 
87 Ga.App. 456. 

Ill.—People v. Hiller, 131 N.E.2d 25, 
7 Ill.2d 465. 

La.—State v. Allen, 165 So. 203, 183 
La. 1069. 


10. U.S.—Dixon v. TJ. S., C.C.A.Okl., 
7 F.2d 818. 

11. Wis.—Williams v. State, 189 N. 
W. 268, 178 Wis. 78. 

12. Cal.—People v. Buyle, 70 P.2d 
955, 22 C.A.2d 143. 

Ga.—Childers v. State, 110 S.E.2d 
703, 100 Ga.App. 250. 

S.C.—State v. Robinson, 14 S.E. 766, 
35 S.C. 340. 

Tex.—Dimery v. State, 240 S.W.2d 
293, 156 Tex.Cr. 197—Converse v. 
State, 158 S.W.2d 317, 143 Tex.Cr. 
323—Burnett v. State, 201 S.W. 
409, 83 Tex.Cr. 97—Kelley v. State, 
20 S.W. 365, 31 Tex.Cr. 211. 

13. U.S.—Murdick v. TJ. S., C.C.A. 
Minn., 15 F.2d 965, certiorari de¬ 
nied Clarey v. U. S., 47 S.Ct. 765, 
274 U.S. 752, 71 L.Ed. 1332. 

13.5 Mich.—People v. McCrea, 6 N. 
W.2d 489, 303 Mich. 213, certiorari 
denied McCrea v. People of State 
of Michigan, 63 S.Ct. 851, 318 U.S. 
783, 87 L.Ed. 1150. 

14. Okl—Boyer v. State, 97 P.2d 779, 
68 Okl.Cr. 220. 

Tex.—Willard v. State, 23 S.W.2d 
391, 114 Tex.Cr. 349. 

15. Tex.—Rouse v. State, 267 S.W. 
275, 98 Tex.Cr. 586. 

16. Wash.—State v. Silver, 279 P. 
82, 152 Wash. 686, certiorari de¬ 
nied Silver v. State of Washing¬ 
ton, 50 S.Ct. 460, 281 U.S. 761, 74 
L.Ed. 1170. 

17. U.S.—Shockley v. U. S., C.C.A. 
Cal., 166 F.2d 704, certiorari denied 
68 S.Ct. 1502, 334 U.S. 850, 92 L. 
Ed. 1773. 

Ala.—Higginbotham v. State, 78 So. 
2d 637, 262 Ala. 236—Smarr v. 
State, 68 So.2d 6, 260 Ala. 30— 
Keith v. State, 46 So.2d 705, 253 
Ala. 670—Snead v. State, 38 So.2d 
576, 251 Ala. 624—Grant v. State, 
33 So.2d 466, 250 Ala. 164—Canty 
v. State, 11 So.2d 844, 244 Ala. 108, 
certiorari denied Canty v. State of 
Alabama, 63 S.Ct. 1030, 319 U.S. 
746, 87 L.Ed. 1701—Caldwell v. 
State, 84 So. 272, 203 Ala. 412— 
Harris v. State, 82 So. 450, 203 
Ala. 200—Hawes v. State, 7 So. 302, 
88 Ala 37. 

Ark.—Bone v. State, 140 S.W.2d 140, 
200 Ark. 592—Bone v. State, 129 S. 
W.2d 240, 198 Ark. 519—Dog Head 
Glory v. State, 13 Ark. 236. 

Cal.—People v. Merkouris, 297 P.2d 
999, 46 C.2d 540. 

Colo.—Coates v. People, 106 P.2d 354, 
106 Colo. 483—Max v. People, 240 
P. 697, 78 Colo. 178. 
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Fla.—Powell v. State, 175 So. 213, 
131 Fla. 254—Graives v. State, 172 
So. 716, 127 Fla. 182. 

Ga.—Dupree v. State, 99 SJE.2d 81, 
213 Ga. 348—Hill v. State, 129 S. 
E. 647, 161 Ga. 188. 

Ill.—People v. Ciucci, 137 N.E.2d 40, 
8 I11.2d 619, affirmed Ciucci v. State 
of Illinois, 78 S.Ct. 839, 356 U.S. 
571, 2 L.Ed.2d 983, rehearing and 
modification denied Ciucci v. Peo¬ 
ple of State of Illinois, 78 S.Ct. 
1367, 357 U.S. 924, 2 L.Ed.2d 1375 
—People v. Jeffers, 25 N.E.2d 35, 
372 Ill. 590, certiorari denied Jef¬ 
fers v. People of State of Illinois, 
60 S.Ct. 1081, 310 U.S. 638, 84 L. 
Ed. 1407—People v. Murphy, 114 N. 
E. 609, 276 Ill. 304—Lyons v. Peo¬ 
ple, 27 N.E. 677, 137 Ill. 602—Hick- 
am v. People, 27 N.E. 88, 137 Ill. 
75. 

Kan.—State v. Sieg, 61 P.2d 871, 144 
Kan. 440. 

Ky.—Hudson v. Commonwealth, 61 
S.W.2d 874, 249 Ky. 845—Keller v. 
Commonwealth, 20 S.W.2d 998, 230 
Ky. 815—Burnett v. Common¬ 
wealth, 189 S.W. 460, 172 Ky. 397. 

Smart v. Commonwealth, 11 S.W. 
431, 10 Ky.L. 1035. 

La.—State v. Palmer, 80 So.2d 374, 
227 La. 691—State v. McDonald, 70 
So.2d 123, 22 4 La. 555—State v. 
Sears, 55 So.2d 881, 220 La. 103— 
State v. Walker, 16 So.2d 874, 204 
La. 523—State v. Schmidt, 112 So. 
400, 163 La. 512. 

Mass.—Commonwealth v. Sturtivant, 
117 Mass. 122, 19 Am.R. 401. 

Mich.—People v. Foley, 31 N.W. 94, 
64 Mich. 148—People v. Marble, 38 
Mich. 117. 

Miss.—Bond v. State, 91 So. 461, 128 
Miss. 792. 

Mo.—State v. Quilling, 256 S.W.2d 
751, 363 Mo. 1016—State v. Bell, 
223 S.W.2d 469, 359 Mo. 787—State 
v. Mosley, 22 S.W.2d 784—State v. 
Parr, 246 S.W. 903, 296 Mo. 406. 
Mont.—State v. Schlaps, 254 P, 858, 
78 Mont. 560. 

Neb.—Neal v. State, 49 N.W. 174, 32 
Neb. 120. 

N.M.—State v. Butler, 34 P.2d 1100, 
38 N.M. 453—State v. Johnson, 21 
P.2d 813, 37 N.M. 280, 89 A.L.R. 
1368—State v. Martino, 192 P. 507, 
27 N.M. 1. 

N.C.—State v. Harris, 28 S.E.2d 282, 
223 N.C. 697—State v. Davis, 98 S. 
E. 786, 177 N.C. 573. 

Okl.—Wilson v. State, 237 P.2d 177, 
94 Okl.Cr. 189—Hall v. State, 159 
P.2d 283, 80 Okl.Cr. 310—Clark v. 
State, 73 P.2d 481, 63 Okl.Cr. 138 
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cutions for keeping a gambling house; 18 kidnap¬ 
ping; 18 knowingly receiving stolen goods; 20 lar¬ 
ceny or theft; 21 narcotic law violations; 21 - 5 nui¬ 
sance; 21 - 10 rape; 22 robbery; 23 sexual offenses with 
a minor; 23 * 5 sodomy; 23 * 10 transporting a stolen au¬ 
tomobile in interstate commerce; 24 transporting 


equipment for making intoxicating liquor; 25 unlaw¬ 
fully carrying a pistol or concealed weapon; 26 un¬ 
lawfully cutting a telephone line; 27 unlawfully pos¬ 
sessing an unregistered shotgun; 28 unlawfully 
manufacturing, 29 or possessing, 30 intoxicating liq- 


—Beam v. State, 196 P. 720, 18 
Okl.Cr. 529. 

Fa.—Commonwealth v. Coles, 108 A. 
826, 265 Pa. 362—Brown v. Com¬ 
monwealth, 76 Pa. 319, 31 Lieg-.Int. 
236, 21 Pittsb.Leg.J. 194, 6 Leg. 
Gaz. 237. 

S.C.—State v. Blanden, 180 S.E. 681, 
177 S.C. 1. 

Tenn.—Gray v. State, 250 S.W.2d 86, 
194 Tenn. 234—Sullivan v. State, 
121 S.W.2d 635, 173 Tenn. 475. 

Tex.—Edwards v. State, 239 S.W«2d 
618, 156 Tex.Cr. 146—Bunn v. 

State, 226 S.W.2d 646, 154 Tex.Cr. 
279—Ross v. State, 220 S.W.2d 137, 
153 Tex.Cr. 312—Blackmon v. 
State, 186 S.W.2d 77, 148 Tex.Cr. 
241—Salazar v. State, Cr., 131 S.W. 
2d 761, 137 Tex.Cr. 448—Carrasco 
v. State, 95 S.W.2d 433, 130 Tex. 
Cr. 659—Cernoch v. State, 81 S.W. 
2d 520, 128 Tex.Cr. 327—Outlaw v. 
State, 69 S.W.2d 120, 125 Tex.Cr. 
636—Ortiz v. State, 60 S.W.2d 441, 
123 Tex.Cr. 633—Perea v. State, 
227 S.W. 305, 88 Tex.Cr. 382— 
Spannell v. State, 203 S.W. 357, 83 
Tex.Cr. 418, 2 A.L.R. 593. 

Wash.—State v. Evans, 258 P. 845, 
145 Wash. 4. 

18. Tex.—Sanchez v. State, 233 S.W. 
982, 90 Tex.Cr. 156. 

19. Mo.— Corpus Juris olted in State 
v. Sinovich, 46 S.W.2d 877, 881, 329 
Mo. 909—State v. Higgs, 29 S.W.2d 
74, 325 Mo. 704. 

20. Ga.—Franklin v. State, 112 S.E. 
2d 214, 100 Ga.App. 667. 

Ky.—3>uke v. Commonwealth, 74 S. 

W.2d 471, 255 Ky. 403. 

N.Y.—Copperman v. People, 56 N.Y. 
591, 1 Cow.Cr. 686. 

21. Ala.—Wilson v. State, 3 So.2d 
136, 30 Ala.App. 126, certiorari de¬ 
nied 3 So.2d 139, 241 Ala. 528. 

Ind.—Starr v. State, 67 N.E. 527, 160 
Ind. 661. 

La.—State v. Dundas, 121 So. 586, 168 
La. 95. 

Mass.—Commonwealth v. Hayes, 5 N. 

E. 264, 140 Mass. 366. 

Minn.—State v. Puggliese, 182 N.W. 

958, 149 Minn. 126. 

Miss.— Whittington v. State, 135 So. 

190, 160 Miss. 705. 

Mont.—State v. Russell, 18 F.2d 611, 
93 Mont. 334—State v. McCracken, 
18 P.2d 302, 93 Mont. 269. 

N.Y.—Haskins v. People, 16 N.Y. 344. 
N.C.—State v. White, 89 N.C. 462. 
Okl.—Michelin v. State, Cr., 90 P.2d 
1081, 66 Okl.Cr. 241. 

S.C.—State v. Robinson, 14 S.E. 766, 
35 S.C. 340. 


Tenn.—Links v. State, 13 Lea 701— 
Sartin v. State, 7 Lea 679. 

Tex.—Spencer v. State, 300 S.W.2d 
950, 164 Tex.Cr. 464—Compton v. 
State, 186 S.W.2d 74, 148 Tex.Cr. 
204—Hammonds v. State, 23 S.W. 
2d 372, 114 Tex.Cr. 394—Earnest 
v. State, 6 S.W.2d 756, 109 Tex.Cr. 
588—Landry v. State, 257 S.W. 561, 
96 Tex.Cr. 350—Hunt v. State, 229 
S.W. 869, 89 Tex.Cr. 89—Tillman 
v. State, 225 S.W. 165, 88 Tex.Cr. 
10—Mueller v. State, 215 S.W. 93, 
85 Tex.Cr. 346. 

21-5 U.S.—Logan v. U. S., C.A.Tex., 
192 F.2d 388. 

Tex.—Martinez v. State, 252 S.W.2d 
186, 157 Tex.Cr. 603. 

21.10 Okl.—Drake v. State, 217 P.2d 
191, 91 Okl.Cr. 142, rehearing de¬ 
nied 222 P.2d 770, 92 Okl.Cr. 253. 

22. Del.—State v. Russ, 153 A. 545, 
4 W.W.Harr. 379. 

Fla.—Raulerson v. State, 102 So.2d 
281—Gillette v. State, 6 So.2d 377, 
149 Fla. 539. 

Ky.—Deboe v. Commonwealth, 79 S. 

W.2d 236, 257 Ky. 792. 

La.—State v. Jugger, 47 So.2d 46, 217 
La. 687. 

Mo.—State v. Ward, 85 S.W.2d 1, 
337 Mo. 425—State v. Taylor, 8 S. 
W.2d 29, 320 Mo. 417. 

Okl.—Landon v. State, 140 P.2d 242, 
77 Okl.Cr. 190. 

S.C.—State v. Brooks, 111 S.E.2d 686, 
235 S.C. 344. 

Tex.—Torres v. State, Cr., 331 S.W. 
2d 929—Fite v. State, 290 S.W.2d 
897, 163 Tex.Cr. 279—Gephart v. 
State, 249 S.W.2d 612, 157 Tex.Cr. 
603—Bowles v. State, 244 S.W.2d 
811, 156 Tex.Cr. 548—Hazzard v. 
State, 27 S.W.2d 191, 115 Tex.Cr. 
622—Aldridge v. State, 21 S.W.2d 
302, 113 Tex.Cr. 331. 

23. Ala.—Jackson v. State, 155 So. 
581, 229 Ala. 48. 

Cal.—People v. Nelson, 24 P. 1006, 85 
C. 421, 

People v. Anderson, 211 P. 254, 
59 C.A. 408. 

Ga.—Montos v. State, 95 S.E.2d 792, 
212 Ga. 764. 

Kan.—State v. Smith, 216 P. 302, 113 
Elan. 737. 

N.Y.—People v. Shaughnessy, 172 N. 
Y.S. 440, 184 App.Div. 806, 37 N.Y. 
Cr. 196. 

R.I.—State v. Boswell, 56 A.2d 196, 
73 R.I. 358. 

Tenn.—Barrett v. State, 229 S.W.2d 
516, 190 Tenn. 366, 18 A.L.R.2d 789 
—Britt v. State, 9 Humphr, 31. 
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Tex.—Crumrine v. State, 224 S.W.2d 
243, 153 Tex.Cr. 611—Blackshear v. 
State, 128 S.W.2d 1205, 137 Tex.Cr. 
264—Brown v. State, 51 S.W.2d 
616, 121 Tex.Cr. 528—Kellum v. 
State, 238 S.W. 940, 91 Tex.Cr. 272 
—Hardy v. State, 231 S.W. 1097, 89 
Tex.Cr. 469. 

Other things taken. 

In robbery prosecution, wherein it 
was charged that accused took mon¬ 
ey from prosecuting witness, evi¬ 
dence that accused also took a Quan¬ 
tity of whiskey from witness was 
admissible as part of the res gestae 
of the taking of the money. 

Ala.—Kyzer v. State, 33 So.2d 885, 
250 Ala. 279. 

23.5 Mo.—State v. Wilson, 320 SW. 
2d 525. 

Wis.—State v. Perlin, 68 N.W.2d 32, 
268 Wis. 529. 

23.10 Mo.—State v. Villinger, 237 S. 
W.2d 132. 

Tex.—Bills v. State, Cr„ 327 S.W.2d 
751. 

24. U.S.—Shelton v. U. S., C.A.La., 
205 F.2d 806, certiorari dismissed 
74 S.Ct. 230, 346 U.S. 892, 98 L.Ed. 
395, motion denied 75 S.Ct. 876, 349 
U.S. 943, 99 L.Ed. 1269—Bruce v. 
U. S., C.C-A.Mo., 73 F.2d 972. 

25. Tex.—Hill v. State, 257 S.W. 262, 

96 Tex.Cr. 364. 

26. Mont.—State v. Gilbert, 232 P.2d 
338, 125 Mont. 104. 

Tex.—Smith v. State, 219 S.W.2d 454, 
153 Tex.Cr. 230—Rutherford v. 
State, 277 S.W. 669, 102 Tex.Cr. 310 
—Elson v. State, 254 S.W. 800, 95 
Tex.Cr. 341—Solosky v. State, 236 
S.W. 742, 90 Tex.Cr. 537—Barnett 
v. State, 229 S.W. 519, 89 Tex.Cr. 
45—O'Neal v. State, 22 S.W. 25, 32 
Tex.Cr. 42. 

27. Tex.—Renfro v. State, 114 S.W. 
2d 262, 134 Tex.Cr. 93. 

28. U.S.—Crapo v. U. S., C.CJLKan., 
100 F.2d 996. 

29. Ala.—Pruitt v. State, 115 So. 
698, 22 Ala.App. 353—Fetner v. 
State, 113 So. 467, 22 Ala.App. 128 
—Roberson v. State, 90 So. 70, 18 
Ala.App. 143. 

Ky.—Kelly v. Commonwealth, 267 S. 

W. 1099, 206 Ky. 576. 

W.Va.—State v. Spencer, 125 S.E. 89, 

97 W.Va. 325. 

30. Ala.—Little v. State, 105 So. 708, 
21 Ala.App. 54, certiorari denied 
Ex parte Little, 105 So. 709, 213 
Ala. 550. 

Mich.—People v. Savage, 195 N.W. 
669, 225 Mich. 84. 
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uors and unlawfully selling, 31 or transporting 32 in¬ 
toxicating liquors; and vagrancy based on keeping 
a disorderly house. 33 

§ 664. - Prior Offenses 

Prior offenses or preliminary acts constituting a 
separate offense, when properly a part of the res gestae 
of the offense charged, may be shown In evidence. 

In accordance with the rules stated supra § 663, 
prior offenses or preliminary acts constituting a sep¬ 
arate offense, when properly a part of the res gestae 
of the offense charged may be shown in evidence; 34 
but evidence of prior offenses which are disconnect- 
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ed from the offense charged is not admissible as res 
gestae. 35 

§ 665. - Subsequent Offenses 

A subsequent offense which was committed as part 
of the same transaction and which forms a part of the 
res gestae of the offense charged may be admissible in 
evidence. 

In accordance with the rules stated supra § 663, 
a subsequent offense which was committed as part 
of the same transaction and which forms a part of 
the res gestae of the offense charged is, if relevant, 
admissible in evidence, 36 but it is not admissible as 


Mo.—State v. Berry, App., 255 S.W. 
337. 

Tex.—Reyes v. State, Cr., 3X9 S.W.2d 
326. 

31. Ark.—Johnson v. State, 238 S.W. 
23, 152 Ark. 218. 

Tex.—Quirk v. State, 229 S.W.2d 811, 
154 Tex.Cr. 565. 

32. Ala.—Steel v. State, 73 So.2d 
573, 37 Ala-App. 621. 

Ark.—Mayfield v. State, 254 S.W. 841, 
160 Ark. 474. 

Tex.—Fowler v. State, 253 S.W.2d 
436, 158 Tex.Cr. 66—Wideman v. 
State, 212 S.W.2d 177, 152 Tex.Cr. 
229—Shuflleld v. State, Cr., 20 S. 
W.2d 1057—Laake v. State, 2 S.W. 
2d 227, 108 Tex.Cr. 566—Rees v. 
State, 278 S.W. 461, 102 Tex.Cr. 511 
—Riojas v. State, 277 S.W. 696, 102 
Tex.Cr. 460—King- v. State, 269 S. 
W. 1042, 99 Tex.Cr. 425—Lee v. 
State, 255 S.W. 425, 95 Tex.Cr. 654. 

33. Tex.—Taylor v. State, 250 S.W. 
176, 94 Tex.Cr. 63. 

34. U.S.—U. S. v. McCartney, C.A. 
Ill., 264 F.2d 628, certiorari denied 
McCartney v. U. S., 80 S.Ct. 98, 361 
U.S. 845, 4 L.Ed.2d 83—Eastman v. 
U. S., CJLAriz., 212 F.2d 320— 
Young v. U. S., C.C.A.Tex., 107 F.2d 
490—Barnes v. U. S., C.C.A.Mo., 8 
F.2d 832. 

Ala.—Drake v. State, 57 So.2d 817, 
257 Ala. 205. 

McMurtrey v. State, 101 So.2d 
88, 39 Ala.App. 319, certiorari de¬ 
nied 101 So.2d 93, 267 Ala. 259. 

Cal.—People v. Carter, 253 P.2d 1016, 
116 C.A.2d 533—People v. Murray, 
108 P.2d 748, 42 C.A.2d 209—Peo¬ 
ple v. Whitaker, 228 P. 376, 68 C.A. 
7. 

Colo.—Coates v. People, 106 P.2d 354, 
106 Colo. 483. 

Ga.—Hill v. State, 39 S,E.2d 675. 201 
Ga. 300—Scrutchens v. State, 91 S. 
E. 25, 146 Ga. 189—Lampkin v. 
State, 88 S.E. 563, 145 Ga. 40. 

Ash v. State, 100 S.E.2d 149, 96 
GaA.pp. 359—James v. State, 24 S. 
E.2d 149, 68 GaA.pp. 765. 

Ill.—People v. Estes, 136 N.E. 459, 
303 Ill. 602. 


La.—State v. Guillory, 9 So.2d 450, 
201 La. 52—State v. Pierfax, 105 
So. 16, 158 La. 927. 

Mo.—State v. Alexander, 285 S.W. 
984, 315 Mo. 199—State v. Lamb, 
278 S.W. 1009. 

Mont.—State v. Mark, 220 P. 94, 69 
Mont. 18. 

N.D.—State v. Mozinski, 191 N.W. 
345, 49 N.D. 228. 

Okl.—Zewalk v. State, 119 P.2d 874, 
73 Okl.Cr. 202. 

Or.—State v. Poole, 90 P.2d 472, 161 
Or. 481—State v. Putney, 224 P. 
279, 110 Or. 634—State v. Rathie, 
199 P. 169, 101 Or. 339, petition de¬ 
nied 200 P. 790, 101 Or. 339. 

Pa.—Commonwealth v. Morrison, 109 
A. 878, 266 Pa. 223—Common¬ 

wealth v. Coles, 108 A. 826, 265 Pa. 
362. 

S.D.—State v. Heintz, 182 N.W. 708, 
44 S.D. 168. 

Tex.—Travelstead v. State, 287 S.W. 
53, 105 Tex.Cr. 101—Hays v. State, 
234 S.W. 898, 90 Tex.Cr. 355— 

Searcy v. State, 232 S.W. 799, 89 
Tex.Cr. 550—Hardy v. State, 231 S. 
W. 1097, 89 Tex.Cr. 469. 

Va.—Hill v. Commonwealth, 167 S. 
E. 264, 159 Va. 993—Snarr v. Com¬ 
monwealth, 109 S.E. 590, 131 Va. 
814. 

Wash.—State v. Oberg, 60 P.2d 66, 
187 Wash. 429—State v. Thompson, 
231 P. 461, 132 Wash. 124. 

Prior conviction or acquittal 

(1) In prosecution for housebreak¬ 
ing, evidence that accused shot own¬ 
er, for which offense accused had 
already been convicted, was admissi¬ 
ble as part of res gestse although 
evidence should be confined to such 
reference as was reasonably neces¬ 
sary to an intelligent investigation 
of charge being tried. 

Va.—Compton v. Commonwealth, 55 
S.E.2d 446, 190 Va. 48. 

(2) In homicide prosecution, testi¬ 
mony of witness that accused shot 
her at or about the same time that 
he shot and killed the deceased was 
properly admitted as part of the res 
gestae, although accused had previ¬ 
ously been tried for, and acquitted 
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of, the shooting of the witness, 
where all shots fired by accused 
were fired in rapid succession, and 
court instructed jury that accused 
was not being tried for shooting wit¬ 
ness and had been acquitted of that 
offense. 

Va.—Taylor v. Commonwealth, 43 S. 

E. 2d 906, 186 Va. 587. 

35. Idaho.—State v. Alvord, 272 P. 
1010, 47 Idaho 162. 

Ill.—People v. Cordes, 62 N.E.2d 465, 
391 Ill. 47. 

Ky.—Garrison v. Commonwealth, 33 
S.W.2d 698, 236 Ky. 706. 

Minn.—State v. Friend, 186 N.W. 241, 
151 Minn. 138. 

Mont.—State v. Broadwater, 243 P. 
587, 75 Mont. 350. 

N.Y.—People v. Kropp, 196 N.Y.S. 
102, 40 N.Y.Cr. 105. 

36. U.S.—Turner v. U. S., C.C.A.Va., 
272 F. 112—West v. U. S., Ohio, 258 

F. 413, 169 C.C.A. 429. 

Ala.—Wilson v. State, 105 So.2d 66, 
268 Ala. 86. 

Starling v. State, 93 So. 221, 18 
Ala.App. 610—Culliver v. State, 73 
So. 556, 15 Ala-App. 375. 

Fla.—Ryan v. State, 92 So. 571, 83 
Fla- 610. 

Ga.—Thornton v. State, 70 S.E.2d 
733, 209 Ga. 51—Swain v. State, 
135 S.E. 187, 162 Ga. 777. 

Brown v. State, 74 S.E.2d 554, 87 
Ga.App. 548—Weldon v. State, 66 
S.E.2d 920, 84 Ga.App. 634—James 
v. State, 116 S.E. 663, 30 Ga.App. 
36. 

Ind.—Marshall v. State, 83 N.E.2d 
763, 227 Ind. 1. 

Ky.—Logan v. Commonwealth, 191 S. 

W. 676, 174 Ky. 80. 

Mich.—People v. Lincourt, 192 N.W. 

572, 221 Mich. 674. 

Miss.—Tanner v. State, 61 So.2d 781, 
216 Miss. 150. 

Mo.—State v. Swinburne, 324 S.W.2d 
746—State v. White, 301 S.W.2d 
827. 

Nev.—State v. Hall, 13 P.2d 624, 54 
Nev. 213. 

N.J.—State v. Hendrickson, 111 A. 

542, 95 N.J.Law 10. 

Okl.—Taylor v. State, 213 P.2d 588, 
90 Okl.Cr. 283—Lizar v. State, 126 
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res gestae where it is disconnected from the offense 
charged and does not constitute a part or continua¬ 
tion thereof. 37 

§ 666, Acts and Statements of Accused 

Where they are part of the res gestae, the acts and 
statements of the accused are admissible In evidence. 


Library References 
Criminal Law <§=>364. 

Acts and statements of accused constituting a part 
of the res gestae of the offense are admissible in evi¬ 
dence, 38 even though self-serving in effect, 33 but 
they are not admissible as res gestae if the require¬ 
ments of res gestae, stated supra § 662 (1), are not 
present. 40 


P.2d 552, 74 Okl.Cr. 368—Sango v. 
State, 5 P.2d 400, 52 Okl.Cr. 359. 
Or.—State v. Long, 244 P.2d 1033, 
195 Or. 81—State v. Robinson, 252 
P. 951, 120 Or. 508. 

S.C.—State v. Jiles. 94 S.E.2d 891, 
230 S.C. 148. 

Tex.—Botello v. State, 275 S.W.2d 
814, 161 Tex.Cr. 207—Lacy v. State, 
Or., 128 S.W.2d 1165, 137 Tex.Cr. 
362, certiorari denied 60 S.Ct. 87— 
Boyd v. State, 292 S.W. 1112, 106 
Tex.Cr. 492—Sagu v. State, 248 S. 
W. 390, 94 Tex.Cr. 14—Solosky v. 
State, 236 S.W. 742, 90 Tex.Cr. 537 
—Pruitt v. State, 225 S.W. 525, 88 
Tex.Cr. 203—White v. State, 202 
S.W. 737, 83 Tex.Cr. 252. 

Subsequent rape 

In prosecution for robbery, testi¬ 
mony disclosing that girl victim was 
forced to accompany robbers and 
that accused ravished her held ad¬ 
missible as showing res gestae. 
Okl.—Ellis v. State, 19 P.2d 972, 54 
Okl.Cr. 295. 

Checks on deceased’s bank account 

In homicide prosecution, an extra¬ 
judicial admission of accused that he 
had forged and cashed three checks 
on bank account of deceased was 
properly admitted in evidence in proof 
of res gestae. 

Cal.—People v. Cornett, 141 P.2d 916, 
61 C.A.2d 98. 

Subsequent killing 

In prosecution for murder of officer 
of cotton mill in which accused 
was employed, testimony that within 
ten minutes of the killing accused 
shot two other mill officials, was a 
part of the res gestae. 

Ga.—Barnes v. State, 37 S.E.2d 141, 
200 Ga. 402. 

Sodomy committed immediately aft¬ 
er robbery 

Mo.—State v. Gentry, 212 SW.2d 63. 

37. Ala.—Arnold v. State, 93 So. 83, 
18 Ala.App. 453. 

Pla.—Thomas v. State, 95 So. 752, 
85 Pla. 113. 

Ill.—People v. Jarvis, 138 N.E. 102, 
306 III. 611. 

Ky.—Howard v. Commonwealth, 20 S. 

W.2d 748, 230 Ky. 738. 

Or.—State v. Beeson, 211 P. 907, 106 
Or. 134. 

Tex.—Watson v. State, 225 S.W. 753, 
88 Tex.Cr. 227. 

W.Va.—State v. Frey, 114 S.E. 681, 
92 W.Va. 323. 


38. Ala.—Graham v. State, 171 So. 
895, 233 Ala. 387. 

Etherton v. State, 196 So. 139, 29 
Ala. App. 295, certiorari denied 196 
So. 141, 239 Ala. 532—Crowder v. 
State, 175 So. 330, 27 Ala.App. 522— 
Balias v. State, 171 So. 383, 27 Ala. 
App. 276, certiorari denied 171 So. 
384, 233 Ala. 227—Dillard v. State, 
165 So. 783, 27 Ala.App. 50—South¬ 
erland v. State, 104 So. 871, 21 Ala. 
App. 31—Pate v. State, 102 So. 156, 
20 Ala.App. 358—Williford v. State, 
101 So. 505, 20 Ala.App. 265. 

Ga.—Inman v. State, 162 S.E. 124, 
174 Ga 167—Garrett v. State, 122 
S.E. 211, 157 Ga. 817—Vincent v. 
State, 112 S.E. 120, 153 Ga 278. 
La.—State v. Rice, 106 So. 317, 159 
La 820. 

Mo.—State v. Ward, 85 SW.2d 1, 337 
Mo. 425— Corpus Juris quoted in 
State v. Stallings, 64 S.W.2d 643, 
645, 334 Mo. 1. 

N.J.—State v. Sinnott, 132 A.2d 298, 
24 IST.J. 408. 

N.M.—State v. Anaya, 210 P. 567, 28 
N.M. 283. 

Okl.—Bruton v. State, Cr., 305 P.2d 
1045—Goodner v. State, 239 P. 928, 
32 Okl.Cr. 192—Roddie v. State, 198 
P. 342, 19 Okl.Cr. 63. 

Or.—State v. Poole, 90 P.2d 472, 161 
Or. 481. 

Tex.—Meyer v. State, 276 S.W.2d 286, 
160 Tex.Cr. 521—Hale v. State, 51 
SW.2d 611, 121 Tex.Cr. 364—Wylie 
v. State, 291 SW. 233, 106 Tex.Cr. 
95—Ellis v. State, 279 S.W. 833, 103 
Tex.Cr. 57—Hughes v. State, 271 S. 
W. 620, 100 Tex.Cr. 530—Escontrias 
v. State, 265 S.W. 1030, 98 Tex.Cr. 
374—Evans v. State, 256 S.W. 596, 
96 Tex.Cr. 184—Stanton v. State, 
252 SW. 519, 94 Tex.Cr. 366. 

16 C.J. p 575 notes 61, 62. 

Xn case of fends, riots, and strikes, 
where parties are arrayed against 
each other for weeks, all that such 
parties say and do is admissible as 
res gestae, whether such acts or 
declarations precede, accompany, or 
follow the transaction to which they 
relate. 

Md.—Cohen v. State, 195 A. 532, 173 
Md. 216, reargument denied 196 
A. 819, 173 Md. 216, certiorari de¬ 
nied Cohen v. State of Maryland, 
58 S.Ct. 764, 303 U.S. 660, 82 L.Ed. 
1119. 

Answer to question 

Pact that accused’s statements 
were made in answer to questions 
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will not alone take them out of the 
rule of res gestae. 

Tex.—Graves v. State, 29 SW.2d 379, 
115 Tex.Cr. 85—Nantz v. State, 280 
S.W. 581, 103 Tex.Cr. 285. 

39. Iowa.—State v. Brooks, 186 N. 
W. 46, 192 Iowa 1107. 

Self-serving statements generally see 
supra § 662(8). 

40. tr.S.—Busch v. U. S., C.C.A.Mo., 
52 F.2d 79, certiorari denied Greible 
V. U. S., 52 S.Ct. 209, 284 U.S. 687, 
76 L.Ed. 580. 

Ala.—Duncan v. State, 115 So. 856, 
22 Ala.App. 382. 

Ga.—Black v. State, 124 S.E. 805, 
32 Ga.App. 754. 

Ill.—People v. Egan, 163 N.E. 357, 
331 Ill. 489. 

Iowa.—State v. Brooks, 186 NW. 46, 
192 Iowa 1107. 

Tex.—VandorfE v. State, 32 S.W.2d 
468, 116 Tex.Cr. 448. 

Self-serving declarations or acts 
(1) Exculpatory statements or acts 
which lack the essential elements of 
res gestae and which are in the na¬ 
ture of self-serving declarations or 
acts are inadmissible. 

U.S.—Lane v. U. S., C.C.A.Ariz., 142 
F.2d 249. 

Ala.—Bowen v. State, 117 So. 204, 217 
Ala. 574—Jenkins v. State, 103 So. 
458, 212 Ala. 484—Laws v. State, 
95 So. 819, 209 Ala. 174. 

French v. State, 141 So. 713, 25 
Ala.App. 53, certiorari denied 141 
So. 717, 225 Ala. 8—Brasher v. 
State, 107 So. 230, 21 Ala.App. 255, 
second case—Langston v. State, 75 
So. 715, 16 Ala.App. 123. 

Ariz.—Riley v. State, 73 P.2d 96, 50 
Ariz. 442. 

Ark.—Johnson v. State, 15 SW.2d 
405, 179 Ark. 274—Burris v. State, 
273 SW. 19, 168 Ark. 1145—Walk¬ 
er v. State, 212 S.W. 319, 138 Ark. 
517. 

Cal.—People v. Perkins, 66 P.2d 631, 

8 C.2d 502. 

People v. Perez, 276 P.2d 72, 128 
C.A.2d 750—People v. Haag, 273 P. 
2d 328, 127 C.A.2d 93—People v. 
Anderson, 7 P.2d 202, 129 C.A. 5— 
People v. Dad, 196 P. 506, 51 C.A. 
182. 

Ga.—Willingham v. State, 149 S.E. 
887, 169 Ga. 142—Hudson v. State, 
113 S.E. 519, 153 Ga. 695. 

Loomis v. State, 51 S.E.2d 13, 78 
Ga.App. 153, appeal transferred, 
see 47 S.E.2d 58, 203 Ga. 394. 
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Declarations accompanying other acts . Where 
evidence of an act of accused is admissible, his dec¬ 
larations accompanying the act and tending to qual¬ 
ify, explain, or characterize it are a part of the res 
gestae of the act, and as such are admissible in evi¬ 
dence. 41 However, for declarations of accused to 
be admissible as tending to explain or illustrate an 
act, the act must be one involved in the case, 42 and 
the declarations must accompany and relate to that 
act and not to an entirely different one. 43 Declara¬ 
tions of accused on setting out on a journey may 
be admissible as part of the res gestse of that trans¬ 
action as characterizing the purpose and object of 
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the journey, 44 but not if such purpose or object is 
not material to any inquiry in the case, 45 and the 
rule does not permit accused to offer proof of the 
absence of declarations by him at that time. 46 

§ 667. -After Offense 

The res gestse may Include statements, acts, and 
conduct of the accused after the commission of the crime 
whether exculpatory or Incriminatory In character or 
effect, and notwithstanding the fact that they may not 
be admissible as confessions or admissions. 

The res gestae may include statements, acts, and 
conduct of accused after the commission of the 
crime, 47 whether such statements, acts, and conduct 


Iowa.—State v. keeper, 200 N.W. 732, 
199 Iowa 432. 

Kan.—State v. Perkins, 210 P. 1091, 
112 Kan. 455. 

Ky.—Pennington v. Commonwealth, 
78 S.W.2d 773, 257 Ky. 511—Hat¬ 
field v. Commonwealth, 34 S.W. 2d 
241, 236 Ky. 764—Abner v. Com¬ 
monwealth, 276 S.W. 513, 210 Ky. 
636. 

La.—State v. Vernon, 2 So.2d 629, 197 
La. 867. 

Mich.—People v. Giovannangeli, 204 
N.W. 97, 231 Mich. 474. 

Miss.—Fortner v. State, 56 So.2d 
17. 

Mo.—State v. Crouch, 98 S.W.2d 550, 
339 Mo. 847—State v. Henard, 273 
S.W. 1057—State v. Reeves, 195 S. 
W. 1027. 

Okl.—Sherman v. State, 202 P. 521, 
20 Okl.Cr. 306. 

Pa.—Commonwealth v. Prophet, 160 
A. 597, 307 Pa. 122. 

Tenn.—Moon v. State, 242 S.W. 39, 
146 Tenn. 319—Templeton v. State, 
240 S.W. 789, 146 Tenn. 272. 

Tex.—Miller v. State, 168 S.W.2d 864, 
145 Tex.Cr. 419—Heidingsfelder v. 
State, 81 S.W.2d 510, 128 Tex.Cr. 
351—Shannon v. State, 70 S.W.2d 
728, 126 Tex.Cr. 284—Glover v. 
State, 70 S.W.2d 155, 126 Tex.Cr. 56 
—Vandorff v. State, 32 SW.2d 468, 
116 Tex.Cr. 448—Cunningham v. 
State, 21 S.W.2d 526, 113 Tex.Cr. 
282—Wall v. State, 7 S.W.2d 958, 
110 Tex.Cr. 116—Harrison v. State, 
278 S.W. 430, 102 Tex.Cr. 385— 
Flewellen v. State, 204 S.W. 657, 83 
Tex.Cr. 568. 

Va.—Steel v. Commonwealth, 160 S. 

E. 185, 157 Va. 810. 

Wash,—State v. Morris, 187 P. 350, 
109 Wash. 490. 

(2) Self-serving statements gener¬ 
ally see supra § 662(8). 

41. Okl.—Roddle v. State, 198 P. 342, 
19 Okl.Cr. 63. 

Tex.—Gober v. State, Cr., 76 SW.2d 
618, 127 Tex.Cr. 304. 

Vt.—State v. Fairbanks, 147 A. 682, 
102 Vt. 283. 
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42. U.S.—Huntington v. U. S., Neb., 
176 F. 950, 99 C.C.A. 440. 

43. Ky.—Rutherford v. Common¬ 
wealth, 13 Bush 608. 

44. Ala.—Mayo v. State, 73 So. 141, 
15 Ala.App. 304. 

Verbal acts generally see supra 5 
662(2). 

45. Ala.—Sexton v. State, 98 So. 705, 
19 Ala.App. 408, certiorari denied 
Ex parte Sexton, 98 So. 706, 210 
Ala. 656—Barfield v. State, 97 So. 
378, 19 Ala.App. 374—Howard v. 
State. 97 So. 377, 19 AlaApp. 373. 

46. Ala.—Spelce v. State, 103 So. 
694, 20 Ala.App, 412, certiorari de¬ 
nied Ex parte Spelce, 103 So. 705, 
212 Ala. 559. 

47. Ala.—Coats v. State, 46 So.2d 

35, 253 Ala. 290—Tillison v. State, 
27 So.2d 43, 248 Ala. 199—Roan 
v. State, 143 So. 454, 225 Ala. 428 
—Hall v. State, 94 So. 59, 208 Ala. 
199—Reeves v. State, 77 So. 339, 201 
Ala. 45—Crittenden v. State, 32 So. 
273, 134 Ala. 145—Dismukes v. 

State, 3 So. 671, 83 Ala. 287. 

Johnson v. State, 31 So.2d 667, 33 
AlaApp. 159, certiorari denied 31 
So.2d 670, 249 Ala. 433—Brown v. 
State, 5 So.2d 647, 30 Ala.App. 326 
—Corpus Juris Secundum cited In 
Freeman v. State, 1 So.2d 917, 919, 
30 Ala.App. 99, certiorari denied 1 
So.2d 920, 241 Ala. 178—Dillard v. 
State, 165 So. 783, 27 AlaApp. 50— 
Bozeman v. State, 146 So. 165, 25 
Ala.App. 281—Williams v. State, 93 
So. 284, 18 AlaApp. 673—Stewart 
v. State, 89 So. 391, 18 AlaApp. 
92, certiorari denied Ex parte State 
ex rel. Attorney General, 89 So. 
395, 206 Ala. 9—Locklear v. State, 
87 So. 708, 17 AlaApp. 597, petition 
dismissed Ex parte Locklear, 87 
So. 712, 205 Ala. 236—Pruitt v. 
State, 77 So. 916, 16 AlaApp. 322— 
Consford v. State, 74 So. 740, 16 
AlaApp. 627, certiorari denied 75 
So. 335, 200 Ala. 23—Newsom v. 
State, 72 So. 579, 15 AlaApp. 43, 
certiorari denied Ex parte Newsom, 
73 So. 1001, 198 Ala. 692. 
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Ark.—Ellis v. State, 290 S.W. 59, 172 
Ark. 613—Combs v. State, 260 S.W. 
736, 163 Ark. 650. 

Cal.—People v. Chin Hane, 41 P. 697, 
108 C. 697. 

Ga.—Price v. State, 142 S.E. 666, 166 
Ga. 120—West v. State, 117 S.E* 
380, 155 Ga. 482—McBride v. State, 
102 S.E. 866, 150 Ga. 92—Drum- 
right v. State, 29 Ga. 430. 

Idaho.—State v. Chacon, 209 P. 889, 
36 Idaho 148. 

Ill.—People v. Limeberry, 131 N.E. 
691, 298 III. 355. 

Ind.—Jones v. State, 64 Ind. 473. 
Iowa.—State v. Phillips, 92 N.W. 876, 
118 Iowa 660. 

Ky.—Hurd v. Commonwealth, 78 S.W. 
2d 9, 257 Ky. 315—Jarvis v. Com¬ 
monwealth, 54 S.W.2d 307, 245 Ky. 
790—Eaton v. Commonwealth, 19 
S.W.2d 218, 230 Ky. 250. 

La.—State v. Horton, S3 La.Ann. 289. 
Mo—State v. Millard, 242 S.W. 923- 
State v. Spivey, 204 S.W. 259—State 
v. Vinso, 71 S.W. 1034, 171 Mo. 576 
—State v. Sanders, 76 Mo. 35. 

N.Y.—People v. Buchanan, 39 N.E. 
846, 145 N.Y. 1, 9 N.Y.Cr. 428, 64 
N.Y.St 427, dismissed 15 S.Ct. 723, 
158 U.S. 31, 39 L.Ed. 884—Green¬ 
field v. People, 86 N.Y. 75, 39 Am. 

R. 636. 

N.C.—State v. McCourry, 38 S.E. 883, 
128 N.C. 594—State v. Mace, 24 S. 
E. 798, 118 N.C. 1244—State v. 
Brabham, 13 S.E. 217, 108 N.C. 793. 
N.D.—State v. Mueller, 168 N.W. 66, 
40 N.D. 35. 

Ohio.—State v. Brooks, 1 Ohio Dec. 

Reprint, 407, 9 West.L.J. 109. 

Okl.—Chesser v. State, 73 P.2d 191, 
63 Okl.Cr. 84—Cole v. State, 287 P. 
782, 46 Okl.Cr. 365—Colglazier v. 
State, 212 P. 332, 23 Okl.Cr. 23. 
Philippine.—U. S. v. David, 3 Phil¬ 
ippine 128. 

Tenn.—Garrison v. State, 40 S.W.2d 
1009, 163 Tenn. 108. 

Tex.—Johns v. State, 2 36 S.W.2d 826, 
155 Tex.Cr. 503—Ward v. State, 185 

S. W.2d 677, 148 Tex.Cr. 186—Ward 
v. State, 184 S.W.2d 925, 148 Tex. 
Cr. 96—Ledesma v. State, 181 S.W. 
2d 705, 147 Tex.Cr. 37—James v. 
State, 178 S.W.2d 966, 146 Tex.Cr. 
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of the accused are exculpatory 48 or incriminatory 49 | in character or effect, but the statements or acts 


456—Blackshear v. State, 128 
SW.2d 1205, 137 Tex.Cr. 264- 
Brooks v. State, 69 SW.2d 99, 125 
Tex.Cr. 504—Franks v. State, 68 
S.W.2d 207, 125 Tex.Cr. 245—Taylor 
v. State, 49 S.W.2d 459, 120 Tex.Cr. 
268—Benson v. State, 45 S.W.2d 
972, 119 Tex.Cr. 176—Funston v. 
State, 38 S.W.2d 335, 117 Tex.Cr. 
185—Taney v. State, 29 S.W.2d 782, 
115 Tex.Cr. 303—Graves v. State, 
29 S.W.2d 379, 115 Tex.Cr. 85—Pe- 
tltte v. State, 21 S.W.2d 522, 113 
Tex.Cr. 347—Swanson v. State, 18 
S.W.2d 1082, 113 Tex.Cr. 104— 

Schenk v. State, 13 SW.2d 893, 112 
Tex.Cr. 87—Harris v. State, 10 S.W. 
2d 551, 110 Tex.Cr. 410—Lawler v. 
State, 9 SW.2d 259, 110 Tex.Cr. 460 
—Sanderson v. State, 3 S.W.2d 453, 
109 Tex.Cr. 142—Marshall v. State, 
2 S.W.2d 233, 108 Tex.Cr. 561— 

Beezley v. State, 1 SW.2d 903, 108 
Tex.Cr. 556—Carroll v. State, 296 
SW. 643, 107 Tex.Cr. 236—Skelton 
v. State, 291 SW. 238, 106 Tex.Cr. 
90—Curlee v. State, 282 S.W. 580, 
104 Tex.Cr. 15—Jackson v. State, 
278 SW. 199, 102 Tex.Cr. 389— 

Fleming v. State, 274 S.W. 616, 101 
Tex.Cr. 19—Dunn v. State, 274 SW. 
603, 101 Tex.Cr. 106—Wallace v. 
State, 271 S.W. 911, 100 Tex.Cr. 499 
—Davis v. State, 255 S.W. 1112, 
96 Tex.Cr. 93—Simpkins v. State, 
251 S.W. 1084, 94 Tex.Cr. 456— 

Newsome v. State, 249 S.W. 477, 
93 Tex.Cr. 622—Calloway v. State, 
244 S.W. 549, 92 Tex.Cr. 506- 

Woods v. State, Cr., 221 S.W. 276, 
87 Tex.Cr. 354—Cockrell v. State, 
211 S.W. 939, 85 Tex.Cr. 326—Ren¬ 
fro v. State, 199 S.W. 1096, 82 Tex. 
Cr. 343—Wilson v. State, 190 S.W. 
155, 80 Tex.Cr. 442—Gillespie v. 
State, 190 S.W. 146, 80 Tex.Cr. 432 
—Baker v. State, 187 S.W. 949, 79 
Tex.Cr. 510. 

Jump v. State, 11 S.W. 461, 27 
Tex.App. 459—Tooney v. State, 8 
Tex.App. 452. 

W.Va.—State v. Baker, 99 S.E. 252, 
84 W.Va. 151—State v. Goldstrohm, 
99 S.E. 248, 84 W.Va. 129. 

16 C.J. p 575 note 63. 

48. U.S.—Stroud v. U. S., C.C.A. 
Tenn., 2 F.2d 658. 

Ala.—Corpus Juris Secundum cited 
in Freeman v. State, 1 So.2d 917, 
919, 30 Ala.App. 99, certiorari de¬ 
nied 1 So.2d 920, 241 Ala. 178- 
Fisher v. State, 185 So. 913, 28 
Ala.App. 410—Beverly v. State, 173 
So. 397, 27 Ala.App. 374, certio¬ 
rari denied 173 So. 399, 234 Ala. 
31—Bradley v. State, 109 So. 175, 
21 Ala.App. 430—Roberson v. State, 
90 So. 70, 18 Ala.App. 143. 

Ark.—Combs v. State, 260 SW. 736, 
163 Ark. 550—Outler v. State, 243 
SW. 851, 154 Ark. 598. 

Ky.—Wood v. Commonwealth, 56 S. 
W.2d 556, 246 Ky. 829—Clem v. 


Commonwealth, 248 SW. 1036, 198 
Ky. 486—McCandless v. Common¬ 
wealth, 185 S.W. 1100, 170 Ky. 301. 
Mo.—Corpus Juris quoted in State v. 
Stallings, 64 SW.2d 643, 645, 334 
Mo. 1. 

S.C.—State v. Quick, 93 S.E. 127, 107 
S.C. 435. 

Tex.—Webb v. State, 268 SW.2d 136, 
160 Tex.Cr. 144—Wilson v. State, 
184 S.W.2d 838, 148 Tex.Cr. 61- 
Hill v. State, 48 S.W.2d 269, 
120 Tex.Cr. 364—Tindall v. State, 
Cr., 20 S.W. 2d 765—Rousey v. 
State, 7 S.W.2d 557, 110 Tex.Cr. 
33—Pearce v. State, 288 S.W. 227, 
105 Tex.Cr. 369—Dowd v. State, 
284 SW. 592, 104 Tex.Cr. 480— 
Hanners v. State, 284 S.W. 564, 
104 Tex.Cr. 442—Brown v. State, 
281 SW. 210, 103 Tex.Cr. 420— 
Foster v. State, 276 S.W. 928, 101 
Tex.Cr. 628—Russell v. State, 274 
SW. 145, 100 Tex.Cr. 654—Wren 
v. State, 264 S.W. 1007, 98 Tex.Cr. 
135—Hill v. State, 255 S.W. 433, 95 
Tex.Cr. 500—Olison v. State, 242 
S.W. 475, 92 Tex.Cr. 86—White v. 
State, 204 S.W. 231, 83 Tex.Cr. 
555. 

16 C.J. p 575 note 64. 

Item to be considered 

The mere fact that effect of state¬ 
ment is to aid cause of one who 
makes it Is not always necessarily 
sufficient to take it out of rule of 
res gestae, but is an item to be con¬ 
sidered in determining whether 
statement was spontaneous or cal¬ 
culated. 

Ariz.—Riley v. State, 73 P.2d 96, 50 
Ariz. 442. 

49. U.S.—Alderman v. U. S., C.C.A. 
Fla., 31 F.2d 499, certiorari denied 
49 S.Ct. 515, 279 U.S. 869, 73 L. 
Ed. 1006. 

Green v. U. S., C.C.A.Mo., 289 F. 
236. 

Ala.—Alberson v. State, 47 So.2d 182, 
254 Ala. 87. 

Corpus Juris Secundum olted in 

Freeman v. State, 1 So.2d 917, 919, 
30 Ala.App. 99, certiorari denied 
1 So.2d 920, 241 Ala. 178—Dens- 
more v. State, 141 So. 914, 
25 AlaA.pp. 133—St. John v. State, 
136 So. 862, 24 Ala.App. 477— 
Beverett v. State, 136 So. 843, 24 
Ala.App. 470, certiorari denied 136 

So. 845, 223 Ala. 405—Gaither v. 
State, 106 So. 348, 21 Ala.App. 
165, certiorari denied Ex parte 
Gaither, 106 So. 350, 214 Ala. 61— 
Ganus v. State, 97 So. 117, 19 Ala. 
App. 286—Smith v. State, 96 So. 
375, 19 Ala.App. 221—Wright v. 
State, 95 So. 335, 19 Ala.App. 

112—Shearer v. State, 95 So. 329, 
19 Ala.App. 101—Brown v. State, 
92 So. 16, 18 Ala.App. 284—Pruitt 
v. State, 77 So. 916, 16 Ala.App. 
322—Rowlan v. State, 70 So. 953, 
14 Ala.App. 17. 
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Cal.—People v. Pearson, 244 P.2d 35, 
111 C.A.2d 9. 

Ill.—People v. Kestian, 167 N.E. 786, 
335 Ill. 596, error dismissed Kes¬ 
tian v. People of State of Illinois, 
50 S.Ct. 248, 281 U.S. 770, 74 L.Ed. 
1177. 

Ky.—Williams v. Commonwealth, 81 
SW.2d 891, 258 Ky. 830—Smith v. 
Commonwealth, 32 S.W.2d 530, 236 
Ky. 15. 

La.—State v. Jenkins, 107 So.2d 632, 
236 La. 256, certiorari denied Jen¬ 
kins v. Louisiana, 79 S.Ct. 1135, 359 
U.S. 998, 3 L.Ed.2d 986. 

Mo.—State v. Rodgers, 102 S.W.2d 
566—State v. Kyle, 225 S.W. 1012. 

N.J.—State v. Ehlers, 119 A. 16, 98 
N.J.Law 236, 25 A.L.R. 999. 

N.C.—State v. Mitchell, 138 S.E. 166, 
193 N.C. 796. 

Pa.—Commonwealth v. Danarowicz, 
144 A. 127, 294 Pa. 190. 

Tex.—Bedwell v. State, 305 SW.2d 
372, 165 Tex.Cr. 143—Henderson v. 
State, 228 S.W.2d 158, 154 Tex.Cr. 
584—Ward v. State, 185 SW.2d 
577, 148 Tex.Cr. 186—Ward v. State, 
184 S.W.2d 925, 148 Tex.Cr. 96— 
Rios v. State, 180 S.W.2d 439, 147 
Tex.Cr. 326—Rios v. State, 179 S.W. 
2d 609, 147 Tex.Cr. 125—Stevens 
v. State, 119 S.W.2d 1050, 135 

Tex.Cr. 335—Waltrip v. State, 
114 S.W.2d 555, 134 Tex.Cr. 

202—Richardson v. State, 106 S. 
W.2d 325, 132 Tex.Cr. 614—Wells 
v. State, 76 S.W.2d 1047, 127 Tex. 
Cr. 426—Iden v. State, 75 S.W.2d 
261, 127 Tex.Cr. 118—Eary v. 

State, 70 S.W.2d 426, 126 Tex.Cr. 
54—Hill v. State, 59 S.W.2d 411, 
123 Tex.Cr. 552—Johnson v. State, 
42 S.W.2d 421, 118 Tex.Cr. 293- 
Spencer v. State, 42 S.W.2d 259, 
118 Tex.Cr. 336—Sadler v. State, 
40 SW.2d 91, 118 Tex.Cr. 318— 
Sheffield v. State, 37 S.W.2d 1038, 
118 Tex.Cr. 329—Geurln v. State, 
33 S.W.2d 454, 117 Tex.Cr. 193— 
Luttrell v. State, 31 S.W.2d 818, 
116 Tex.Cr. 277—Boone v. State, 
26 S.W.2d 655, 114 Tex.Cr. 653— 
Paralez v. State, 25 S.W.2d 866, 
114 Tex.Cr. 149—Ross v. State, 24 
S.W.2d 404, 114 Tex.Cr. 127—Cole¬ 
man v. State, Cr., 20 S.W.2d 1060— 
Willmott v. State, Cr., 20 S.W.2d 
787—Herrera v. State, 13 S.W.2d 
831, 111 Tex.Cr. 644—Bible v. 

State, 8 S.W.2d 678, 110 Tex.Cr. 
156—Weatherly v. State, 5 S.W.2d 
986, 109 Tex.Cr. 548—Dixon v. 
State, 2 S.W.2d 272, 108 Tex.Cr. 
650—Meyer v. State, 299 S.W. 259, 
108 Tex.Cr. 77—Ashley v. State, 
296 S.W. 892, 107 Tex.Cr. 

465—Fisher v. State, 296 S.W. 545, 
107 Tex.Cr. 383—Henson v. State, 
294 SW. 592, 107 Tex.Cr. 13—An¬ 
drews v. State, 292 S.W. 880, 106 
Tex.Cr. 357—Ashlock v. State, 291 
S.W. 249, 106 Tex.Cr. 167—Dyer v. 
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must have been spontaneously made or performed es as to exclude the idea of design, fabrication, 
while the mind was still under the influence that gov- afterthought, or a mere retrospective narration of 
emed it at the time that the event took place, and a past occurrence. 50 It would appear that the length 
at such a time and place and under such circumstanc- of time elapsed must be shown to establish a proper 

state, 288 S.W. 230, 10S Tex.Cr. i Statement made while gun wa« still f wealth, 36 S.W.2d 338, 237 Ky. 694 


374—Buchanan v. State, 286 S.W. 
230, 104 Tex.Cr. 606—Rice v. State, 
286 S.W. 321, 105 Tex.Cr. 51— 
Tarver v. State, 281 S.W. 853, 
103 Tex.Cr. 611—Taylor v. State, 
278 S.W. 852, 102 Tex.Cr. 534— 
Harrison v. State, 278 S.W. 430, 
102 Tex.Cr. 385—White v. State, 
278 S.W. 203, 102 Tex.Cr. 456- 
Mills v. State, 277 S.W. 1077, 102 
Tex.Cr. 473—Henson v. State, 276 
S.W. 926, 101 Tex.Cr. 617—Schmidt 
v. State, 273 S.W. 578, 100 Tex. 
Cr. 451—Scharff v. State, 271 S.W. 
83, 99 Tex.Cr. 605—Key v. State, 
270 S.W. 1027, 99 Tex.Cr. 612- 
Givens v. State, 267 S.W. 725, 98 
Tex.Cr. 651—Jones v. State, 255 
S.W. 419, 95 Tex.Cr. 574—Bell v. 
State, 250 S.W. 177, 94 Tex.Cr. 266, 
error dismissed Bell v. State of 
Texas, 45 S.Ct. 97, 266 U.S. 640, 
69 L.Ed. 483—Copeland v. State, 
249 S.W. 1049, 94 Tex.Cr. 167—Cal¬ 
loway v. State, 244 S.W. 549, 92 
Tex.Cr. 506—Pinkston v. State, 241 
S.W. 152, 91 Tex.Cr. 644—Campbell 
v. State, 240 S.W. 937, 92 Tex.Cr. 
12—Nichols v. State, 238 S.W. 232, 
91 Tex.Cr. 277—Smith v. State, 189 
S.W. 484, 80 Tex.Cr. 221. 

Vt.—State v. Kamuda, 129 A. 306, 98 
Yt. 466. 

Wash.—State v. Birch, 49 P.2d 921, 
183 Wash. 670—State v. Adamo, 
223 P. 9, 128 Wash. 419. 

Attempted suicide 

In prosecution against father for 
murder of infant, evidence that fa¬ 
ther was found near body of dead 
child with wrist cut in apparent at¬ 
tempted suicide was admissible as 
part of res gestae. 

Nev.—State v. Plunkett, 149 P.2d 101, 
62 Nev. 258. 

Mutilation of license plates 

In prosecution for murder arising 
out of an assault on deceased, state¬ 
ment of accused that, immediately 
following the assault, he mutilated 
the license plates on automobile in 
which accused and others drove 
away, was admissible as part of the 
res gestae and to show an effort to 
avoid detection. 

Or.—State v. Sprague, 136 P.2d 685, 
171 Or. 372. 

Attempt to hide stolen property 
Tex.—Ash v. State, 141 S.W.2d 341, 
139 Tex.Cr. 420. 

Attempt to escape arrest 

Okl.—Shetsky v. State, Cr. f 290 P. 
2d 149—Edwards v. State, 212 P.2d 
150, 90 Okl.Cr. 211. 


warm 

Tex.—Wells v. State, 220 S.W.2d 148, 
153 Tex.Cr. 331. 

Shooting while in flight from scene 
of crime 

Tex.—'Vinson v. State, 137 S.W.2d 
1048, 138 Tex.Cr. 557. 

50. U.S.—Sharp v. IT. S., C.C.A.La., 
280 P. 86, certiorari denied Carol- 
lo v. U. S., 43 S.Ct. 92, 260 U.S. 
730, 67 L.Ed. 485. 

Ala.—Hudson v. State, 116 So. 800, 
217 Ala. 479—Laws v. State, 95 So. 
819, 209 Ala. 174—Madry v. State, 
78 So. 866, 201 Ala. 512. 

Rainey v. State, 12 So.2d 106, 
31 AlaApp. 66—Bristow v. State, 
129 So. 296, 23 AlaApp. 560 

—Patterson v. State, 126 So. 
420, 23 Ala.App. 428—Pelham v. 
State, 125 So. 688, 23 Ala.App. 
359—Jones v. State, 113 So. 478, 
22 Ala.App. 141—Briley v. State, 
109 So. 845, 21 Ala.App. 473, cer¬ 
tiorari denied 109 So. 846, 215 Ala. 
106—Morgan v. State, 102 So. 236, 
20 AlaApp. 331, certiorari denied 
Ex parte Morgan, 102 So. 238, 212 
Ala. 175—Greenwood v. State, 99 
So. 825, 19 Ala.App. 635—Lett v. 
State, 97 So. 148, 19 Ala.App. 298, 
certiorari denied Ex parte Lett, 97 
So. 923, 210 Ala. 699—Cox v. State, 
96 So. 83, 19 AlaApp. 205—Namie 
v. State, 92 So. 915, 18 AlaApp. 
458—Thomas v. State, 90 So. 878, 
18 AlaApp. 268—Montgomery v. 
State, 86 So. 132, 17 AlaApp. 469, 
certiorari denied Ex parte State, 
85 So. 785, 204 Ala. 389—Kuhn v. 
State, 79 So. 394, 16 AlaApp. 489, 
certiorari denied 79 So. 877, 202 
Ala. 697—All sup v. State, 72 So. 
599, 15 AlaApp. 121—James v. 

State, 72 So. 299, 14 AlaApp. 652. 

Ariz.—Riley v. State, 73 P.2d 96, 
50 Ariz. 442. j 

Ark.—Moss v. State, 185 S.W.2d 92, 
208 Ark. 137—Smith v. State, 170 
S.W.2d 1001, 205 Ark. 833—Mallory 
v. State, 217 S.W. 482, 141 Ark. 
496. 

Cal.—People v. Perkins, 66 F.2d 631, 

8 C.2d 502. 

People v. Fain, 345 P.2d 305, 174 
C.A.2d 856—People v. Studer, 211 
P. 233, 59 C.A. 547—People v. Dad, 
196 P. 506, 51 C.A. 182. 

Ill.—People v. McLaughlin, 169 N.E. 
206, 337 Ill. 259. 

Iowa.—State v. Brooks, 186 N.W. 
46, 192 Iowa 1107—State v. Manil¬ 
la, 158 N.W. 645, 177 Iowa 283. 

Ky.—Waggoner v. Commonwealth, 
72 S.W.2d 723, 255 Ky. 1—Carter 
v. Commonwealth, 86 S.W.2d 290, 
260 Ky. 538—Stegall v. Common- 
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—Barker v. Commonwealth, 273 S. 
W. 503, 209 Ky. 817—Keith v. Com¬ 
monwealth, 248 S.W. 293, 195 Ky. 
635—Hoskins v. Commonwealth, 221 
S.W. 230, 188 Ky. 80. 

La.—State v. Chevallier, 124 So. 670, 
169 La. 135. 

Miss.—Smith v. State, 115 So.2d 318, 
237 Miss. 498—Hancock v. State, 
47 So.2d 833, 209 Miss. 523. 

Mo.—State v. Gaskins, 89 S.W.2d 647 
—Corpus Juris quoted In State v. 
Stallings, 64 S.W.2d 643, 645, 334 
Mo. 1—State v. Decker, 33 S.W.2d 
958, 326 Mo. 946. 

N.M.—State v. Beal, 146 P.2d 175, 48 
N.M. 84. 

Okl.—Hall v. State, 159 P.2d 283, 80 
Okl.Cr. 310—Arner v. State, 15 P.2d 
1046, 54 Okl.Cr. 114—Pope v. State, 
175 P. 727, 15 Okl.Cr. 162—Grans- 
den v. State, 158 P. 157, 12 Okl.Cr. 
417. 

Or.—State v. Da Plant, 42 P.2d 158, 
149 Or. 615—State v. Zullig, 190 
P. 580, 97 Or. 427. 

S.C.—State v. Murphy, 56 S.E.2d 736, 
216 S.C. 44. 

Tex.—Spivey v. State, 171 SW.2d 
140, 146 Tex.Cr. 11—Scott v. State, 

105 S.W.2d 242, 132 Tex.Cr. 517- 
Butler v. State, 100 S.W.2d 707, 131 
Tex.Cr. 543—Bell v. State, 65 S.W. 
2d 303, 124 Tex.Cr. 676—Wright 
v. State, 26 S.W.2d 236, 114 Tex. 
Cr. 597—Lawler v. State, 9 SW.2d 
259, 110 Tex.Cr. 460—Wall v. State, 
7 S.W.2d 958, 110 Tex.Cr. 116— 
Romero v. State, 294 S.W. 857, 107 
Tex.Cr. 70—Caraway v. State, 283 
S.W. 836, 104 Tex.Cr. 302—Hill v. 
State, 255 S.W. 433, 95 Tex.Cr. 600 
—Willis v. State, 239 S.W. 212, 91 
Tex.Cr. 329—Freddy v. State, 229 S. 
W. 533, 89 Tex.Cr. 53—Houseton v. 
State, 204 S.W. 1007, 83 Tex.Cr. 
453—Smith v. State, 195 S.W. 595, 
81 Tex.Cr. 368—Howard v. State, 
184 S.W. 505, 79 Tex.Cr. 267. 

Utah.—State v. Gardner, 213 P. 794, 
61 Utah 359. 

Vt.—State v. Dropolski, 136 A 835, 
100 Vt. 259. 

Wash.—State v. Gottstein, 191 P. 
766, 111 Wash. 600. 

W.Va.—State v. Lane, 182 S.E. 784, 
116 W.Va. 636—State v. McKinney, 

106 S.E. 894, 88 W.Va. 400. 

16 C.J. p 575 note 65. 

Companion told to say nothing 
In murder prosecution, self-serving 
statement by accused made to doctor 
at hospital half an hour after the 
shooting and after he had cautioned 
companion to say nothing and had 
discussed his injuries with doctor 
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foundation for the admission of subsequent conduct 
and statements of accused as part of the res ges- 

tae v 50.5 

The rules relating to res gestae on the one hand, 
and to admissions and confessions on the other, are 
separate and distinct; a res gestae statement is ad¬ 
missible notwithstanding the fact that it may not 
be admissible as a confession or an admission 51 
after the arrest of accused. 52 Ordinarily, the acts, 
conduct, and statements of accused at the time that 


he surrendered or was arrested, or after he was ar¬ 
rested, are so separated in time, place, or circum¬ 
stance from the commission of the offense as to 
lack the spontaneity, necessary to make them a part 
of the res gestae; 53 but they are admissible as part 
of the res gestae under some circumstances, as where 
the arrest was made or attempted shortly after the 
commission of the offense and the acts or statements 
were done or made while the mind was still acting 
under the exciting cause of the occurrence. 54 


was not a part of the res gestae and 
therefore was not admissible as such. 
Tex.—Trammell v. State, 167 S.W.2d 
171, 145 Tex.Cr. 224. 

Sobriety 

Ordinarily accused’s condition of 
sobriety some time after commission 
of offense is not part of res gestae of 
offense. 

Ala.—Kelso v. State, 119 So.2d 916, 
40 Ala.App. 627. 

50.5 Fla.—Goff v. State, 77 So. 877, 
75 Fla. 87. 

Ga.—Prince v. State, 74 S.E.2d 502, 
87 Ga.App. 578—Robinson v. State, 
43 S.E.2d 111, 75 Ga.App. 2-16. 

Ind.—Durst v. State, 128 N.E. 920, 
100 Ind. 133. 

Tex.—Trollinger v. State, 219 S.W.2d 
1018, 153 Tex.Cr. 364. 

51. Ala.—Corpus Juris Secundum 
cited In Tillison v. State, 27 So.2d 
43, 45, 248 Ala. 199. 

Pope v. State, 96 So.2d 441, 39 
Ala.App. 42, certiorari denied 96 
So.2d 447, 266 Ala. 699. 

Iowa.—Corpus Juris Secundum quot¬ 
ed In State v. Saltzman, 44 N.W.2d 
24, 28, 241 Iowa 1373. 

Miss.—Head v. State, 44 Miss. 731. 
Tex.—Bryant v. State, 244 S.W.2d 
662, 156 Tex.Cr. 524—Ward v. State, 
184 S.W.2d 925, 148 Tex.Cr. 96. 
“Confession" as not including res 
gestae statement see infra § 816. 

Weight of evidence 

The spontaneous nature of decla¬ 
rations admitted as part of the res 
gestae denies them the weight at¬ 
taching to a deliberate confession of 
guilt. 

Ala.—Allen v. State, 60 Ala. 19. 

Miss.—Head v. State, 44 Miss. 731. 

52. Tex.—Fowler v. State, 287 S.W.2d 
665, 162 Tex.Cr. 513—McGill v. 
State, 253 S.W.2d 667, 158 Tex.Cr. 
163—Bryant v. State, 244 S.W.2d 
662, 156 Tex.Cr. 624—Garland v. 
State, 246 S.W.2d 204, 157 Tex.Cr. 
4—Clifton v. State, 246 S.W.2d 201, 
156 Tex.Cr. 655—Stout v. State, 155 
S.W.2d 374, 142 Tex.Cr. 537—Ham¬ 
ilton v. State, 135 S.W.2d 476, 138 
Tex.Cr. 205—Phillips v. State, 128 
S.W.2d 393, 137 Tex.Cr. 206—Lam- 
kin v. State, 123 S.W.2d 662, 136 
Tex.Cr. 99—Stevens v. State, Ilf 
S.W.2d 1050, 135 Tex.Cr. 335- 


Moss v. State, 117 S.W.2d 428, 
135 Tex.Cr. 181—Dickson v. State, 
113 S.W.2d 528, 134 Tex.Cr. 22— 
Clinton v. State, 104 S.W.2d 39, 
132 Tex.Cr. 303—Langford v. State, 
82 S.W.2d 969, 128 Tex.Cr. 615— 
Harvel v. State, 72 S.W.2d 604, 126 
Tex.Cr. 580—Wachxmann v. State, 
60 S.W.2d 216, 124 Tex.Cr. 70- 
Archer v. State, 45 S.W.2d 603, 119 
Tex.Cr. 155—Blocker v. State, 40 
S.W.2d 803, 118 Tex.Cr. 202—Fun- 
ston v. State, 38 S.W.2d 335, 117 
Tex.Cr. 186—Graves v. State, 29 
S.W.2d 379, 115 Tex.Cr. 85—Hayes 
v. State, 28 S.W.2d 556, 115 Tex.Cr. 
644—Upton v. State, Cr., 20 S.W.2d 
794—Beasley v. State, 18 S.W.2d 
1074, 113 Tex.Cr. 36—Wright v. 
State, 13 S.W.2d 111, 111 Tex.Cr. 
240—Black v. State, 13 S.W.2d 100, 
111 Tex.Cr. 372—Harris v. State, 
10 S.W. 2d 551, 110 Tex.Cr. 410- 
Melton v. State, 10 S.W.2d 384, 110 
Tex.Cr. 439—Perkins v. State, 8 S. 
W.2d 167, 110 Tex.Cr. 278—Broyles 
v. State, 7 S.W.2d 555, 10 Tex.Cr. 
77—Jones v. State, 294 S.W. 562, 
106 Tex.Cr. 633—Green v. State, 
292 S.W. 244, 106 Tex.Cr. 335— 
Randolph v. State, 276 S.W. 707, 
101 Tex.Cr. 602—Plunk v. State, 
274 S.W. 156, 101 Tex.Cr. 9—Go¬ 
forth v. State, 273 S.W. 845, 100 
Tex.Cr. 442—Gothard v. State, 270 
S.W. 177, 99 Tex.Cr. 452—Strick¬ 
land v. State, 267 S.W. 488, 98 Tex. 
Cr. 636—Hair v. State, 265 S.W. 
1034, 98 Tex.Cr. 435—Rayburn v. 
State, 255 S.W. 436, 95 Tex.Cr. 555 
—Boortz v. State, 255 S.W. 434, 95 
Tex.Cr. 479—Lovelady v. State, 
255 S.W. 415, 95 Tex.Cr. 571—Mc- 
Goldrick v. State, 232 S.W. 851, 89 
Tex.Cr. 585—Woods v. State, 221 
S.W. 276, 87 Tex.Cr. 354—Baker v. 
State, 187 S.W. 949, 79 Tex.Cr. 510 
—Bronson v. State, 127 S.W. 175, 59 
Tex.Cr. 17. 

Formalities of confession are not 

required with statements made by 
accused, when discovered, they being 
res gestae. 

Tex.—Bing v. State, 280 S.W. 827, 103 
Tex.Cr. 272. 

Superior to rules of exclusion of 
oenfessions 

The rule of res gestae is superior 
to, and cannot be restricted by, the | 
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rules which call for the exclusion of 

confessions or admissions made aft¬ 
er arrest. 

Tex.—Archer v. State, 45 S.W.2d 603, 
119 Tex.Cr. 155—Harris v. State, 10 
S.W.2d 651, 110 Tex.Cr. 410—Bell 
v. State, 243 S.W. 1095, 92 Tex.Cr. 
342—Bronson v. State, 127 S.W. 
175, 59 Tex.Cr. 17. 

53. Ala.— Corpus Juris Secundum 
quoted in Tillison v. State, 27 So. 
2d 43, 45, 248 Ala. 199. 

Riley v. State, 172 So. 680, 27 
Ala.App. 376—Turner v. State, 160 
So. 774, 26 Ala.App. 397, followed 
in Ryan v. State, 160 So. 774, 26 
Ala.App. 398—Evers v. State, 150 
So. 172, 25 Ala.App. 537, certiorari 
denied 150 So. 174, 227 Ala. 387— 
Goodman v. State, 102 So. 486, 20 
Ala.App. 392. 

Cal.—People v. Hinshaw, 227 P. 156, 
194 C. 1. 

Mich.—People v. Thomas, 192 N.W. 
602, 221 Mich. 651. 

Okl.—Bruton v. State, Cr., 305 P.2d 
1045. 

Tex.—Gremmel v. State, Cr., 335 S. 
W.2d 614—Bates v. State, Cr., 321 
S.W.2d 76—White v. State, Cr., 316 
S.W.2d 754—Phillips v. State, Cr., 
312 S.W.2d 644—Grimes v. State, 
225 S.W.2d 978, 154 Tex.Cr. 199- 
Fisher v. State, 185 S.W.2d 567, 
148 Tex.Cr. 133—Hamilton v. State, 
135 S.W,2d 476, 138 Tex.Cr. 205— 
Grady v. State, 113 S.W.2d 913, 133 
Tex.Cr. 617—Lovell v. State, 60 S. 
W.2d 208, 123 Tex.Cr. 619—Steed v. 
State, 276 S.W. 281, 101 Tex.Cr. 525 
—Brown v. State, 271 S.W. 917, 100 
Tex.Cr. 487. 

16 C.J. p 576 note 72. 

54. Ala.— Corpus Juris Secundum 
quoted in Tillison v. State, 27 So.2d 
43, 45, 248 Ala. 199. 

Corpus Juris Secundum cited in 
Kennedy v. State, 107 So.2d 913, 
919, 39 Ala.App. 676—Dixon v. 

State, 85 So.2d 156, 38 Ala.App. 
402—Traffenstedt v. State, 38 So. 
2d 619, 34 Ala.App % 273—Tillison 
v. State, 27 So.2d 42, 32 Ala-App. 
442, certiorari denied 27 So.2d 43, 
248 Ala. 199—Wilkerson v. State, 
129 So. 720, 24 Ala.App. 53, re¬ 
versed on other grounds 129 So. 
722, 221 Ala. 453—Fisher v. State, 
185 So. 913, 28 Ala.App. 410—Dot- 
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Explaining possession of stolen property . Evi¬ 
dence of a statement or declaration of accused in re¬ 
gard to the property which he is charged with steal¬ 
ing is admissible when the statement was made at or 
about the time the property was taken or immedi¬ 
ately on discovery, as a part of the res gestae, 65 but 
it is not admissible in accused’s behalf as res gestae 
where sufficient time has elapsed for him to reflect 
and fabricate an explanation, 66 


§ 668. -Before Offense 

Although precedent In point of time to the commission 
of the offense, statements and conduct of the accused 
which form an integral part of the whole transaction may 
be admissible as res gestae. 

Statements and conduct of accused although prec¬ 
edent in point of time to the commission of the of¬ 
fense may, if relevant, be admissible in evidence as 
res gestae, 57 but to be admissible as such they must 


son v. State, 135 So. 159, 24 Ala. 
App. 216, certiorari denied 135 So. 
160, 223 Ala. 229—Ray v. State, 127 
So. 799, 23 Ala.App. 357, certiorari 
denied 127 So. 800, 221 Ala. 58- 
Horn v. State, 124 So. 125, 23 Ala. 
App. 273—Vincent v. State, 113 So. 
643, 22 Ala.App. 172—Pruitt v. 

State, 113 So. 316 (third case), 22 
Ala.App. 113, certiorari denied 113 
So. 317, 216 Ala. 353—Hendrix v. 
State, 110 So. 167, 21 Ala.App. 517, 
certiorari denied 110 So. 168, 215 
Ala. 114—Vaughan v. State, 88 So. 
374, 18 Ala.App. 57. 

Fla.—Cortes v. State, 185 So. 323, 
13 5 Fla. 589. 

Ga.—King v. State, 136 S.E. 154, 163 
Ga. 313—Merritt v. State, 34 SJE. 
361, 107 Ga. 675. 

Mo.—State v. Vinso, 71 S.W. 1034, 
171 Mo. 576. 

N.Y.—People v. Kehoe, 300 N.Y.S. 
1185, 253 App.Div. 762, affirmed 15 
N.E.2d 673, 278 N.Y. 518. 

Tex.—Dowling v. State, Cr., 317 S. 
W.2d 533, certiorari denied Dowl¬ 
ing v. State of Texas, 79 S.Ct. 127, 
358 U.S. 886, 3 L.Ed.2d 114—Finley 
v. State, Cr., 312 S.W.2d 956—Suit¬ 
er v. State, 310 S.W.2d 81, 165 Tex. 
Cr. 578—Hague v. State, 307 S.W. 
2d 577, 165 Tex.Cr. 393—Watkins 
v. State, 302 S.W.2d 435, 165 Tex. 
Cr. 20—Cline v. State, 289 S.W.2d 
291, 163 Tex.Cr. 141—Sparks v. 
State, 275 S.W.2d 494, 161 Tex.Cr. 
100—Brown v. State, 263 S.W.2d 
261, 159 Tex.Cr. 306—Farmer v. 
State, 255 S.W.2d 864, 158 Tex.Cr. 
397—Garland v. State, 246 S.W.2d 
204, 157 Tex.Cr. 4—Bowers v. 

State, 235 S.W.2d 449, 155 Tex.Cr. 
401—McSwain v. State, 230 S.W.2d 
227, 155 Tex.Cr. 38—Williams v. 
State, 227 S.W.2d 224, 154 Tex.Cr. 
388—Green v. State, 202 S.W.2d 
242, 150 Tex.Cr. 404—Taylor v. 
State, 196 S.W.2d 925, 149 Tex.Cr. 
^52—Stephens v. State, 182 S.W.2d 
707, 147 Tex.Cr. 510—Matelski v. 
State, 71 S.W.2d 272, 126 Tex.Cr. 
217—Tipton v. State, 69 S.W.2d 
1111, 125 Tex.Cr. 658—McCloud v. 
State, 60 S.W.2d 237, 124 Tex.Cr. 
37—Wachxmann v. State, 60 S.W. 
2d 216, 124 Tex.Cr. 70—Taylor v. 
State, 49 S.W.2d 459, 120 Tex.Cr. 
268—Wofford v. State, 38 S.W.2d 
798, 118 Tex.Cr. 378—Funston v. 
.State, 38 S.W.2d 335, 117 Tex.Cr. 
.185—Mansell v. State, 27 S.W.2d 


799, 115 Tex.Cr. 416—Beauchamp 
v. State, 27 S.W.2d 177, 115 Tex.Cr. 
11—Elms v. State, 26 SW.2d 211, 
114 Tex.Cr. 642—Grogan v. State, 
24 SW.2d 1096, 114 Tex.Cr. 306— 
Willard v. State, 23 S.W.2d 391, 114 
Tex.Cr. 349—Tims v. State, Cr. f 20 
S.W. 2d 770—Nicholson v. State, 
Cr., 20 S.W.2d 762—Flatt v. State, 
14 S.W.2d 278, 111 Tex.Cr. 482— 
Wright v. State, 13 S.W.2d 111, 111 
Tex.Cr. 240—Black V. State, 13 S. 
W.2d 100, 111 Tex.Cr. 372—Weir 
v. State, 296 S.W. 523, 107 Tex.Cr. 
196—Hall v. State, 293 S.W. 1112, 
106 Tex.Cr. 500—Phillips v. State, 
283 S.W. 817, 104 Tex.Cr. 308- 
Smith v. State, 283 S.W. 508, 104 
Tex.Cr. 100—Martini v. State, 283 
S.W. 505, 104 Tex.Cr. 238—Blalock 
v. State, 281 S.W. 210, 103 Tex.Cr. 
410—Revilla v. State, 280 S.W. 
1064, 103 Tex.Cr. 418—Nantz v. 
State, 280 S.W. 581, 103 Tex.Cr. 
285—Rees v. State, 278 S.W. 451, 
102 Tex.Cr. 511—Henson v. State, 
276 S.W. 926, 101 Tex.Cr. 617— 
Ard v. State, 276 S.W. 263, 101 
Tex.Cr. 545—Brown v. State, 275 
SW. 1069, 101 Tex.Cr. 421—Cul¬ 
ver v. State, Cr., 275 S.W. 1050— 
Andrews v. State, 273 S.W. 568, 
100 Tex.Cr. 395, 653—Payne v. 

State, 272 S.W. 788, 100 Tex.Cr. 
241—Newman v. State, 269 S.W. 
87, 99 Tex.Cr. 323—Belson v. 

State, 260 S.W. 197, 97 Tex.Cr. 44 
—Anderson v. State, 259 S.W. 571, 
96 Tex.Cr. 578—Richmond v. State, 
258 S.W. 816, 96 Tex.Cr. 598—Co¬ 
burn v. State, 255 S.W. 613, 96 Tex. 
Cr. 25—Bell v. State, 243 S.W. 1095, 
92 Tex.Cr. 342—McGoldrick v. 
State, 232 S.W. 851, 89 Tex.Cr. 585 
—Darter v. State, 44 S.W. 850, 39 
Tex.Cr. 40—Willingham v. State, 
Cr., 26 S.W. 834, two cases. 

W.Va.—State v. Baker, 99 S.B. 252, 
84 W.Va. 151. 

16 C.J. p 576 note 73. 

Bes gestae of arrest 

(1) Evidence as to what accused 
was doing when arrested is admissi¬ 
ble as res gestae of the arrest. 
Tex.—Cade v. State, 296 S.W. 520, 107 

Tex.Cr. 276. 

(2) Accused’s possession of liquor 
when arrested was held admissible, 
as res gestae of arrest. 

Tex.—Lee v. State, 17 S.W.2d 48, 112 
Tex.Cr. 337. 


(3) In a prosecution for breaking 
and entering a bank, evidence of 
finding burglary tools in accused's 
possession at the time of arrest was 
admissible as a part of the res gestae 
of the arrest, seven weeks after the 
alleged offense. 

Mich.—People v. Crawford, 192 N.W. 
556, 221 Mich. 664. 

55. Ala.—Hawes v. State, 112 So. 
761, 216 Ala. 151. 

Watkins v. State, 18 So.2d 805, 31 
Ala.App. 486, certiorari denied 18 
So.2d 806, 246 Ala. 100—Matthews 
v. State, 81 So. 139, 16 Ala.App. 
647. 

Nev.—State v. Murray, 215 P.2d 265, 
67 Nev. 131, rehearing denied 216 
P.2d 606, 67 Nev. 131. 

Okl.—Chesser v. State, 73 P.2d 191, 
63 Okl.Cr. 84—Jackson v. State, 
211 P. 1066, 22 Okl.Cr. 338— 

Cheeves v. State, 196 P. 726, 18 
Okl.Cr. 480. 

Tex.—Montalvo v. State, 56 S.W.2d 
184, 122 Tex.Cr. 526—Girvin v. 

State, 15 S.W.2d 643, 112 Tex.Cr. 
355—Black v. State, 13 S.W.2d 100, 
111 Tex.Cr. 372. 

W.Va.—State v. Baker, 99 S.E. 252, 84 
W.Va. 151—State v. Goldstrohm, 99 
S.E. 248, 84 W.Va. 129. 

36 C.J. p 890 note 82, p 894 note 50, 
p 898 notes 13-21. 

58. Ala.—Harris v. State, 81 So. 

349, 17 Ala-App. 13. 

Okl.—Chesser v. State, 73 P.2d 191; 
63 Okl.Cr. 84. 

Tex.—Smith v. State, 98 S.W.2d 806, 
181 Tex.Cr. 322—Brewer v. State, 
97 S.W.2d 229, 131 Tex.Cr. 207— 
Seebold v. State, 232 S.W. 328, 89 
Tex.Cr. 563. 

57. Ala.— Corpus Juris Secundum 
cited in Levert v. State, 42 So.2d 
532, 533, 252 Ala. 308—Stephens v. 
State, 33 So.2d 245, 250 Ala. 123- 
Patty v. State, 6 So.2d 399, 242 Ala. 
304—Davis v. State, 199 So. 547, 
240 Ala. 36*5—Blair v. State, 99 So. 
314, 211 Ala. 53. 

Wood v. State, 75 So.2d 489, 37 
Ala.App. 673, certiorari denied 75 
So.2d 492, 261 Ala. 701—Sellers v. 
State, 68 So.2d 65, 37 Ala.App. 318 
—Bankhead v. State, 32 So.2d 814, 
33 Ala.App. 269—Clack v. State, 196 
So. 286, 29 Ala.App. 377—Driver v. 
State, 185 So. 777, 28 Ala.App. 404 
—McAllister v. State, 181 So. 511. 

I 28 Ala.App. 213—Elmore v. State, 
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§§ 668-669 CRIMINAL LAW 

be an integral part of the transaction, and the other 
essential elements of res gestae, stated supra § 662 
(1), must be present. 68 Thus prior disconnected 
acts and declarations of accused are not admissible 
as part of the res gestae. 58 * 6 

Threats . In order that threats may be a part of 
the res gestae something more must be shown than 
that they were recently made; 68 but threats made by 
accused prior to the crime are within the res gestae 
where they are part of the entire transaction. 60 


22A C.J.S. 

§ 669. -Contemporaneous with Offense 

Statements and conduct of the accused at the time 
of the commission of the ofTense may be admissible as 
res gestae although they may have a tendency to Inflame 
the minds of the Jury, but they are not admissible on be¬ 
half of the accused where they appear to be self-serving 
from thought or design. 

Statements and conduct of accused at the time of 
the commission of the offense are part of the trans¬ 
action itself and may be admissible as res gestae, 61 
although they may have a tendency to inflame the 


146 So. 824, 25 Ala.App. 326, certio¬ 
rari denied 146 So. 826, 226 Ala. 327 
—McGee v. State, 144 So. 112, 25 
Ala.App. 23 2—Pelham v. State, 125 
So. 688, 23 Ala.App. 359—Duncan 
v. State, 115 So. 856, 22 Ala.App. 
3*2—Williams v. State, 107 So. 37, 
21 Ala.App. 227—Humphries v. 
State, 106 So. 697, 21 Ala.App. 200 
—Moulton v. State, 98 So. 709, 19 
Ala-App. 446, certiorari denied Ex 
parte Moulton, 98 So. 715, 210 Ala. 
656—Suttle v. State, 96 So. 90, 19 
Ala.App. 198—Stovall v. State, 93 
So. 275, 18 Ala.App. 559—Burgess v. 
State, 92 So. 911, 18 Ala.App. 529, 
certiorari denied Ex parte Burgess, 
93 So. 922, 208 Ala. 696—Clark v. 
State, 91 So. 328, 18 Ala.App. 209, 
certiorari denied 91 So. 921, 207 
Ala. 710—Haswell v. State, 86 So. 
170, 17 Ala.App. 519—Doby v. 

State, 74 So. 724, 15 Ala.App. 591. 

Ariz.—Carter v. State, 161 P. 878, 18 
Ariz. 369. 

Ark.—Graves v. State, 243 S.W. 855, 
155 Ark. 30. 

Colo.—Coates v. People, 106 P.2d 354, 
106 Colo. 483. 

Fla.—Helton v. State, 185 So. 864, 
135 Fla. 458. 

Ga.—Garrett v. State, 122 S.E. 211, 
157 Ga. 817. 

Coggins v. State, 108 S.E.2d 741, 
99 Ga.App. 349. 

Ill.—People v. Paisley, 209 Ill.App. 
295. 

Iowa.—State v. Schrader, 55 N.W.2d 
232, 243 Iowa 978. 

Ky.—Bradley v. Commonwealth, 148 
S.W.2d 737, 285 Ky. 579. 

La.—State v. Smith, 131 So. 296, 171 
La. 452—State v. Louviere, 115 
So. 914, 165 La. 718—State v. Rice, 
106 So. 317, 159 La. 820—State v. 
Corneille, 96 So. 813, 153 La. 929. 

Mo.—State v. Decker, 14 S.W.2d 617, 
321 Mo. 1163. 

N*.Y.—People v. Bruno, 115 N.E. 1004, 
220 N.Y. 702. 

N.D.—State v. Mozinski, 191 N.W. 
345, 49 N.D. 228. 

Okl.—Roddie v. State, 198 P. 342, 19 
Okl.Cr. 63—Sunday v. State, 174 
P. 1095, 14 Okl.Cr. 620. 

S.C.—State v. Lee, 145 S.E. 285, 147 
S.C. 480. 

Tex.—Baggett v. State, 229 S.W.2d 
801, 154 Tex.Cr. 618—Porter v. 

State, 215 S.W.2d 889, 152 Tex.Cr. 


. 540—Burnet v. State, 205 S.W.2d 47, 

150 Tex.Cr. 575—Clayton v. State, 
184 S.W.2d 146, 148 Tex.Cr. 16- 
Williams v. State, 17 S.W.2d 
1057, 112 Tex.Cr. 482—Enix v. 

State, 299 S.W. 430, 108 Tex.Cr. 
106—Martin v. State, 295 S.W. 
1098, 107 Tex.Cr. 161—Hagood v. 
State, 292 S.W. 904, 106 Tex.Cr. 
450—Davis v. State, 279 S.W. 275, 
102 Tex.Cr. 600—James v. State, 
269 S.W. 788, 99 Tex.Cr. 395— 
Davis v. State, 258 S.W. 188, 96 
Tex.Cr. 447—Anderson v. State, 
214 S.W. 353, 85 Tex.Cr. 422—Ber¬ 
ry v. State, 203 S.W. 901, 83 Tex. 
Cr. 210—Porter v. State, 190 S.W. 
159, 80 Tex.Cr. 240. 

Utah.—State v. Gardner, 213 P. 794, 
61 Utah 359. 

38 C.J. p 374 note 75 [b] (1). 

Declarations accompanying acts of 
preparation to commit a crime are 
received to explain their significance 
and indirectly to illuminate the sub¬ 
sequent conduct and state of mind 
of accused. 

Okl.—Roddie v. State, 198 P. 342, 19 
Okl.Cr. 63. 

Hostility 

Generally, all acts, words, signs 
and declarations of accused indicat¬ 
ing hostility to deceased immediate¬ 
ly preceding fatal encounter, if rele¬ 
vant, are admissible as part of res 
gestae as where they throw light on 
actions, animus or intent of accused 
or his mental attitude at time of dif¬ 
ficulty. 

Ala.—Levert v. State, 42 So.2d 532, 
252 Ala. 308. 

58. Ala.—Stover v. State, 143 So. 239, 
25 Ala.App. 222—Williams v. 
State, 136 So. 840, 24 Ala.App. 446, 
certiorari denied 136 So. 841, 223 
Ala. 557—Roberson v. State, 119 
So. 863, 23 Ala.App. 26—Watson v. 
State, 112 So. 181, 22 Ala.App. 57— 
Davis v. State, 111 So. 645, 21 Ala. 
App. 649—Johnson v. State, 109 So. 
293, 21 Ala.App. 456—Davis v. 

State, 106 So. 874, 21 Ala.App. 231 
—Spelce v. State, 103 So. 694, 20 
Ala.App. 412, certiorari denied Ex 
parte Spelce, 103 So. 705, 212 Ala. 
559—Williams v. State, 101 So. 367, 
20 Ala.App. 257—Roberson v. State, 
90 So. 70, 18 Ala.App. 143—White 
v. State, 90 So. 63, 18 Ala,App. 96—, 
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Hill v. State, 90 So. 62, 18 Ala.App. 
172—Jones v. State, 85 So. 830, 17 
Ala.App. 394. 

Ark.—Thrash v. State, 226 S.W. 130, 
146 Ark. 547. 

La.—State v. Scruggs, 116 So. 206, 
165 La. 842. 

Miss.—Brice v. State, 148 So. 348, 
167 Miss. 255, suggestion of error 
overruled 150 So. 662—Molphus v. 
State, 87 So. 133, 124 Miss. 584. 
Mo.—State v. Allen, 234 S.W. 837, 
290 Mo. 258. 

Tex.—Beasley v. State, 43 S.W.2d 
100, 118 Tex.Cr. 197. 

58.5 Kan.—State v. Barnett, 137 P.2d 
133, 156 Kan. 746. 

La.—State v. Deflore, 92 So.2d 717, 
231 La. 769—State v. McDonald, 70 
So.2d 123, 224 La. 555. 

Mo.—State v. Tiedt, 229 S.W.2d 582, 
360 Mo. 594. 

Okl.—Jones v. State, Cr., 321 P.2d 
432. 

59. Ala.—Miller v. State, 102 So. 
153, 20 Ala.App. 354. 

16 C.J. p 576 note 74. 

60. Ala.—Patty v. State, 6 So.2d 399, 
242 Ala. 304. 

Ga.—Helms v. State, 76 S.E. 353, 138 
Ga. 826. 

Mo.—State v. Allen, 119 S.W.2d 304, 
342 Mo. 1043—State v. Smith, 281 
S.W. 35, 313 Mo. 71. 

61. U.S.—Smith v. U. S., C.CA.Or., 
41 F.2d 215, certiorari denied 51 
S.Ct. 80, 282 U.S. 876, 75 L.Ed. 773. 

Ala.—Tillison v. State, 27 So.2d 43, 
248 Ala. 199—Ellis v. State, 11 So. 
2d 861, 244 Ala. 79. 

Turner v. State, 98 So.2d 69, 39 
Ala.App. 295—Wood v. State, 83 So. 
2d 619, 38 Ala.App. 368—Sherman 
v. State, 77 So.2d 495, 38 Ala.App. 
106, certiorari denied 77 So.2d 499, 
262 Ala. 704—Hoggle v. State, 63 
So.2d 289, 36 Ala.App, 703—Smith 
v. State, 62 So.2d 473, 36 Ala.App. 
646—Windham v. State, 50 So.2d 
288, 35 Ala. App. 547—Green v. 

State, 2 So.2d 324, 30 Ala.App. 94, 
certiorari denied 2 So.2d 326, 241 
Ala. 288—Keith v. State, 200 So. 
573, 30 Ala.App. 50—Emerson v. 
State, 198 So. 67, 29 Ala.App. 459, 
certiorari denied 198 So. 70, 240 
Ala. 118—Clayton v. State, 123 So. 
236, 220 Ala. 39—Crowder v. State, 
175 So. 330, 27 Ala.App. 522—Han- 
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minds of the jury, 62 but they are not admissible as | to be self-serving from thought or design. 62 
res gestae on behalf of accused where they appear I 


son v. State, 168 So. 698, 27 Ala. 
App. 147, certiorari denied 168 So. 
700, 232 Ala. 586—Storment v. 

State, 133 So. 312, 24 Ala.App. 223 
—Nickerson v. State, 119 So. 243, 
22 Ala.App. 640—Adams v. State, 
118 So. 325, 22 Ala.App. 566, cer¬ 
tiorari denied 118 So. 326, 218 Ala. 
180—Thames v. State, 116 So. 506, 
22 Ala.App. 436—Vintson v. State, 
115 So. 695, 22 Ala.App. 338—Jones 
v. State, 113 So. 478, 22 Ala.App. 
141—Barnett v. State, 111 So. 318, 
21 Ala.App. 646—Clark v. State, 
110 So. 562, 21 Ala.App. 697- 

Brown v. State, 107 So. 29, 21 Ala. 
App. 214—Haney v. State, 101 So. 
533, 20 Ala.App. 236, certiorari de¬ 
nied Ex parte Haney, 101 So. 537, 
211 Ala. 614—Cochran v. State, 101 
So. 73, 20 Ala.App 109—Whitehead 
v. State, 101 So. 70, 20 Ala.App. 95 
—Harris v. State, 99 So. 320, 19 
Ala„App. 575—King v. State, 97 So. 
257, 19 Ala.App. 338—Cochran v. 
State, 92 So. 524, 18 Ala.App. 403, 
certiorari denied 92 So. 920, 207 
Ala. 710—Kuykendall v. State, 87 
So. 878, 17 Ala.App. 582, certiorari 
denied 87 So. 882, 205 Ala. 213— 
Russell v. State, 87 So. 221, 17 Ala. 
App. 436, certiorari denied Ex 
parte Russell, 87 So. 227, 204 Ala. 
626—Adkins v. State, 76 So. 465, 
16 Ala.App. 181—Dempsey v. State, 
72 So. 773, 15 Ala.App. 199. 

Cal.—People v. Kahn, 81 P.2d 632, 27 
C.A.2d 645—People v. Raucho, 47 
P.2d 1108, 8 C.A.2d 655—People v. 
Bennett, 173 P. 1004, 37 C.A. 324. 

People v. McLachlan, 93 P.2d 
280, 36 C.A.2d Supp. 754. 

Ga.—Jefferson v. State, 113 S.E.2d 
500, 101 Ga.App. 308—Peters v. 
State, 192 S.E. 84, 55 Ga.App. 870. 
Hawaii.—Territory of Hawaii v. 

Lewis, 39 Hawaii 635. 

Idaho.—State v. Wilding, 63 P.2d 659, 
57 Idaho 149. 

Ky.—Combs v. Commonwealth, 83 S. 
W.2d 46, 259 Ky. 703—Foure v. 
Commonwealth, 283 S.W. 958, 214 
Ky. 620—Perciful v. Common¬ 
wealth, 279 S.W. 1062, 212 Ky. 673 
—Harris v. Commonwealth, 209 S. 
W. 509, 183 Ky. 542. 

Md.—White v. State, 104 A.2d 810, 
204 Md. 442. 

Minn.—State v. Eaton, 213 N.W. 735, 
171 Minn. 158. 

Miss.—Byrd v. State, 175 So. 190, 179 
Miss. 336—Smith v. State, 110 So. 
C90, 144 Miss. 872. 

Mo.—State v. Malone, 301 S.W.2d 750 
—State v. Lloyd, 87 S.W.2d 418, 
337 Mo. 990—State v. Silvey, 296 
S.W. 128—State v. Witham, 281 S. 
W. 32—State v. Chick, 221 S.W. 10, 
282 Mo. 51. 

N.J.—State v. McCormack, 107 A. 
475, 93 N.J.Law 287, affirmed 109 
A. 925, 94 N.J.Law 262. 


N.M.—State v. Carter, 275 P.2d 847, 
58 N.M. 713. 

N.D.—State v. Mulcahy, 214 N.W. 43, 
55 N.D. 427. 

Okl.—Steelman v. State, 255 P.2d 957, 

96 Okl.Cr. 342—Spradling v. State, 
229 P.2d 212, 93 Okl.Cr. 431—Gate- 
wood v. State, 157 P.2d 473, 80 Okl. 
Cr. 135. 

Or.—State v. Peppie, 173 P.2d 468, 
179 Or. 532—State v. Poole, 90 P. 
2d 472, 161 Or. 481. 

Tex.—Dinsmore v. State, Cr., 335 S. 
W.2d 612—Guajardo v. State, Cr., 
329 S.W.2d 878—Phillips v. State, 
Cr., 328 S.W.2d 873, certiorari de¬ 
nied 80 S.Ct. 60, 361 U.S. 839, 4 L. 
Ed.2d 78, rehearing denied 80 S.Ct. 
203, 361 U.S. 904, 4 L.Ed.2d 159— 
Byers v. State, Cr., 310 S.W.2d 331 
—Olinger v. State, 253 S.W.2d 872, 
158 Tex.Cr. 116—Palmer v. State, 
246 S.W.2d 893, 157 Tex.Cr. 96— 
Watkins v. State, Cr., 239 S.W.2d 
107—Romans v. State, 220 S.W.2d 
891, 153 Tex.Cr. 174—Perez v. 

State, 221 S.W.2d 915, 153 Tex.Cr. 
223—Riddle v. State, 201 S.W.2d 
829, 150 Tex.Cr. 419—Keeton v. 

State, 190 S.W.2d 820, 149 Tex.Cr. 
27—Tindall v. State, 172 S.W.2d 
328, 146 Tex.Cr. 245—Stone v. 

State, 171 S.W.2d 364, 146 Tex.Cr. 
70—Bowman v. State, 169 S.W.2d 
717, 145 Tex.Cr. 493—Davis v. 

State, 161 S.W.2d 78, 144 Tex.Cr. 
122—McFarland v. State, 146 S.W. 
2d 188, 140 Tex.Cr. 533—Hammond 
y. State, 137 S.W.2d 1025, 138 Tex. 
Cr. 641—Newton v. State, 125 S.W. 
2d 590, 136 Tex.Cr. 351—Scott v. 
State, 124 S.W.2d 139, 136 Tex.Cr. 
266—Lemley v. State, 117 S.W.2d 
435, 135 Tex.Cr. 148—McFarland v. 
State, 104 S.W.2d 883, 132 Tex.Cr. 
315—Cochran v. State, 94 S.W.2d 
471, 130 Tex.Cr. 382—Gober v. 

State, Cr., 76 S.W.2d 518—Lee v. 
State, 70 S.W.2d 185, 126 Tex.Cr. 18 
—Lovell v. State, 60 S.W.2d 208, 
123 Tex.Cr. 619—Gordon v. State, 
58 S.W.2d 520, 122 Tex.Cr. 523- 
Hicks v. State, 45 S.W.2d 626, 119 
Tex.Cr. 252—Spears v. State, Cr., 
20 S.W.2d 1063—Rodriauez v. 
State, 19 S.W.2d 47, 113 Tex.Cr. 160 
—Beasley v. State, 18 S.W.2d 1074, 
113 Tex.Cr. 36—Bevers v. State, 9 
S.W.2d 1040, 110 Tex.Cr. 612—Ha¬ 
ley v. State, 2 S.W.2d 259, 108 Tex. 
Cr. 611—Buchanan v. State, 298 S. 
W. 569, 107 Tex.Cr. 559—Nantz v. 
State, 280 S.W. 581, 103 Tex.Cr. 
285—Odneal v. State, 272 S.W. 784, 
100 Tex.Cr. 281—Tullos v. State, 
268 S.W. 174, 99 Tex.Cr. 122—Stone 
v. State, 265 S.W. 900, 98 Tex.Cr. 
364—Qualls v. State, 261 S.W. 1033, 

97 Tex.Cr, 406—Davis v. State, 258 
S.W. 188, 96 Tex.Cr. 447—Latson 
v. State, 254 S.W. 982, 95 Tex.Cr. 
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502—Mirick v. State, 204 S.W. 222, 
83 Tex.Cr. 388. 

Utah.—State v. Peterson, 27 P.2d 20, 

83 Utah 74. 

Va.—Bell v. Commonwealth, 195 S. 

E. 675, 170 Va. 597. 

Wash.—State v. Waite, 251 P. 855, 
141 Wash. 429. 

W.Va.—State v. Baker, 99 S.E. 252, 

84 W.Va. 151. 

38 C.J. p 374 note 75 CbJ (2). 

Admissions of accused at scene 
and on occasion of alleged crime, are 
admissible as res gestse, without in¬ 
dependent proof of corpus delicti. 
Ala.—Carr v. State, 107 So. 730, 21 
Ala.App. 299. 

Appearance of accused at the time 
of the offense may be admissible as 
part of the res gestse. 

Ala.—Cummings v. State, 154 So. 609, 
26 Ala-App. 131—Lakey v. State, 
122 So. 301, 23 AlaA.pp. 140—Vint¬ 
son v. State, 121 So. 698, 23 Ala. 
App. 51, certiorari denied 121 So. 
699, 219 Ala. 193—Grant v. State, 
120 So. 465, 23 Ala.App. 54—Mc- 
Grew v. State, 107 So. 328, 21 Ala. 
App. 266. 

Tex.—Koontz v. State, 241 S.W. 160, 
92 Tex.Cr. 17. 

Affidavits filed in civil trial in sup¬ 
port of a motion to advance for 
speedy trial, and showing the falsity 
and unlawful purpose of the action 
and the reasons for their early ex¬ 
posure and accused’s exoneration, are 
competent in the criminal trial for 
conspiracy to bring a civil suit with¬ 
out reasonable grounds as giving col¬ 
or and significance to an opposing 
affidavit instigated by accused and 
used in the civil trial to defeat the 
attempt to show the innocence of ac¬ 
cused therein thereby furthering an 
object of the conspiracy. 

Ill.—People v. Donahoe, 198 Ill.App. 
1, affirmed 117 N.E. 105, 279 Ill. 
411. 

Physical condition of accused at 
time of crime is part of res gestae. 
Ga.—Jefferson v. State, 113 S.E.2d 
500, 101 Ga.App. 308. 

62. Ala.—Peterson v. State, 150 So. 
156, 227 Ala. 361, certiorari denied 
Peterson v. State of Alabama, 54 
S.Ct. 439, 291 U.S. 661, 78 L.Ed. 
1053. 

Mo.—State v. Allen, 119 S.W.2d 304, 
342 Mo. 1043. 

Tex.—Louks v. State, 185 S.W.2d 109, 
148 Tex.Cr. 107—Phillips v. State, 
141 S.W.2d 371, 139 Tex.Cr. 574. 

63. Fla.—Stinson v. State, 80 So. 
506, 76 Fla. 421. 

Self-serving statements as part of 
res gestae generally see supra 9 
662(8). 
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§ 670 CRIMINAL LAW 

§ 670. Acts and Statements of Person In¬ 
jured 

Statements, exclamations, acts, and conduct of the 
Injured person at a time substantially contemporaneous 
with the offense may be admissible as res gestae whether 
they Incriminate or exculpate the accused. 


Library References 

Criminal Law <§=>366, 367. 

Declarations and exclamations of the person in¬ 
jured are admissible in evidence where they were 
so connected with the crime as to constitute or 
form a part of the res gestae, 64 and this is true 
whether they incriminate the accused 65 or whether 


Statement accompanying’ check 

In prosecution for attempting to 
evade income taxes, accused’s letter 
to internal revenue collector, stating 
that accused did not include commis¬ 
sions earned by him on transactions 
in Mexico as part of his taxable in¬ 
come because he believed, honestly 
and in good faith, that they were not 
taxable in United States, and that 
he did not intend to evade any part 
of his income taxes, was inadmissi¬ 
ble in evidence as self-serving and 
not part of res gestae of accused’s 
accompanying remittance of check 
for amount of his alleged tax defi¬ 
ciency, main fact being remittance 
as evidence that accused owed at 
least amount thereof. 

U.S.—Barshop v. U. S., C.A.Tex., 191 
F.2d 286, rehearing denied 192 F.2d 
699, certiorari denied 72 S.Ct 367, 
342 U.S. 920, 96 L.Ed. 688. 

64. Ala.—-Ellis v. State, 11 So.2d 
861, 244 Ala. 79—White v. State, 
71 So. 462, 196 Ala. 681. 

Daniell v. State, 73 So.2d 370, 37 
Ala.App. 669, certiorari denied 73 
So.2d 376, 261 Ala. 146—Pruett v. 
State, 172 So. 911, 27 Ala.App. 386 
—Brown v. State, 107 So. 29, 21 
Ala.App. 214—Russell v. State, 87 
So. 221, 17 AlaJlpp. 436, certiorari 
denied Ex parte Russell, 87 So. 227, 
204 Ala. 626. 

Ark.—Tumage v. State, 30 S.W.2d 
865, 182 Ark. 74. 

Cal.—People v. Mazza, 287 P.2d 798, 
136 CA.2d 587—People v. K. Naka- 
maru, 29 P.2d 320, 136 C-A 682. 
Fla.—Grantham v. State, 190 So. 496, 
139 Fla. 129—Pearce v. State, 112 
So. 83, 93 Fla. 604. 

Corpus Juris Secundum cited in 
Washington v. State, App., 118 So. 
2d 650, 653. 

Ky.—Marcum v. Commonwealth, 300 
S.W.2d 678—Combs v. Common¬ 
wealth, 83 S.W.2d 46, 2 59 Ky. 703. 
Mich.—People v. Kayne, 255 N.W. 
758, 268 Mich. 186. 

Mo.—State v. Henggeler, 278 S.W. 
743, 312 Mo. 15—State v. Dougher¬ 
ty, 228 S.W. 786, 287 Mo. 82—State 
v. Kester, 201 S.W. 62. 

N.Y.—People v. Curtis, 122 N.E. 623, 
225 N.Y. 619. 

N.C.—State v. Cogdale, 40 S.E.2d 467, 
227 N.C. 59. 

Okl.—Dodd v. State, 233 P. 503, 29 
Okl.Cr. 311—Lail v. State, 174 P. 
1099, 14 Okl.Cr. 596. 

Pa.—Commonwealth v. Harris, 41 A. 
2d 688, 351 Pa. 325. 


S.C.—State v. Bigham, 131 S.E. 603, 
133 S.C. 491—State v. Wideman, 96 
S.E. 688, 110 S.C. 394. 

Tex.—Dickson v. State, 113 S.W.2d 
528, 134 Tex.Cr. 22—Banks v. 

State, 95 S.W.2d 421, 130 Tex.Cr. 
505—Hettich v. State, 95 S.W.2d 
113, 130 Tex.Cr. 580—McLaughlin 
v. State, 76 S.W.2d 768, 127 Tex.Cr. 
390—Walton v. State, 34 S.W.2d 
598, 116 Tex.Cr. 20—Clements v. 
State, 294 S.W. 589, 106 Tex.Cr. 628 
—Hanks v. State, 269 S.W. 106, 
99 Tex.Cr. 218—Roberts v. State, 
269 S.W. 103, 99 Tex.Cr. 492— 
Tait v. State, 260 S.W. 584, 97 Tex. 
Cr. 119. 

16 C.J. p 576 note 77. 

Proof of conspiracy 
I In a homicide case, accused may 
prove the existence of a conspiracy 
to kill or assault him as part of the 
res gestse, when there is an issue 
of self-defense, since the conspiracy, 
although unknown to accused at time 
of the homicide, would bear on ques¬ 
tion of who was the aggressor. 

Mich.—People v. Cellura, 284 N.W. 
643, 288 Mich. 54. 

To show feelings of injured person 

(1) When the bodily or mental 
feelings of a person are material is¬ 
sues, the usual expressions of those 
feelings, involuntary declarations, 
and exclamations, are admissible as 
tending in some degree to show bod¬ 
ily pain and suffering, or present 
physical condition, being the mental 
reflexes of what it might be impos¬ 
sible to show otherwise. 

Cal.—People v. Bray, 183 P. 712, 42 
C.A. 465. 

(2) However, declarations or com¬ 
plaints which are but a narrative of 
the cause of sickness or injury, or 
the manner in which, or the time at 
which, the injury was inflicted, or 
the nature of past symptoms, or the 
bodily condition at a prior time, are 
incompetent and inadmissible. 

Cal.—People v. Bray, supra. 

Prosecution for mayhem 

Under an indictment for stabbing, 
cutting, and wounding with intent to 
maim, etc., declarations connecting 
the name of accused with the act of 
stabbing were held admissible. 

W.Va.—Crookham v. State, 5 W.Va. 
510. 

Prosecution for rape or assault to 
rape 

Hawaii.—Territory v. Bodine, 32 Ha¬ 
waii 628. 
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I Tex.—Reid v. State, 287 S.W. 269, 105 
Tex.Cr. 147—Mirick v. State, 204 
S.W. 222, 83 Tex.Cr, 388—Marion v. 
State, 190 S.W. 499, 80 Tex.Cr. 478. 
52 C.J. p 1063 note 63. 

Prosecution for incest 
Tex.—Ramsey v. State, Cr., 63 S.W. 
876. 

Utah.—State v. Winslow, 85 P. 433, 
30 Utah 403, 8 Ann.Cas. 908. 

31 C.J. p 385 note 93. 

Prosecution for abortion 
Iowa.—State v. Gilmore, 132 N.W. 53, 
151 Iowa 618, 35 L.R.A..N.S., 1084 
and note. 

Vt.—State v. Ryder, 68 A. 652, 80 Vt. 
422. 

1 C.J. p 325 note 4. 

65. Ala.—White v. State, 188 So. 
388, 237 Ala. 610. 

White v. State, 180 So. 305, 28 
Ala.App. 221—Humber v. State, 
108 So. 646, 21 Ala.App. 378—Rus¬ 
sell v. State, 87 So. 22 1, 17 Ala. 
App. 436, certiorari denied Ex 
parte Russell, 87 So. 227, 204 Ala. 
626—Turner v. State, 85 So. 849, 
17 Ala. App. 514—Hutchinson v. 
State, 72 So. 572, 15 Ala.App. 96. 
Ariz.—Riley v. State, 73 P.2d 96, 60 
Ariz. 442—Solice v. State, 193 P. 
19, 21 Ariz. 692. 

Cal.—People v. Porter, 191 P. 951, 48 
C.A. 237—People v. Pasqueria, 159 
P. 173, 30 C.A. 625. 

Fla.—Corpus Juris Secundum cited in 
Washington v. State, App., 118 So. 
2d 650, 653. 

Ga.—Jordan v. State, 181 S.E. 151, 
180 Ga. 871—Thompson v. State, 

144 S.E. 301, 166 Ga. 758—Mack v. 
State, 138 S.E. 153, 164 Ga. 250. 

Crumley v. State, 98 S.E. 230, 23 
Ga.App. 312. 

Iowa.—State v. Woodmansee, 233 N. 
W. 725, 212 Iowa 596—State v. 
Bird, 194 N.W. 73, 196 Iowa 474. 
Kan.—State v. McQuitty, 65 P.2d 260, 

145 Kan. 237. 

Ky.—Combs v. Commonwealth, 83 
S.W.2d 46, 259 Ky. 703—Gibson v. 
Commonwealth, 59 S.W.2d 573, 248 
Ky. 601—Eaton v. Commonwealth, 
19 S.W.2d 218, 230 Ky. 250—Pos- 
tell v. Commonwealth, 192 S.W. 39, 
174 Ky. 272. 

Minn.—State v. Gandel, 217 N.W. 

120, 173 Minn. 305. 

Miss.—Magee v. State, 110 So. 600, 
145 Miss. 227. 

Mo.—State v. Dougherty, 228 S.W. 
786, 287 Mo. 82. 

N.M.—State v. Buck, 266 P. 917, 33 
N.M. 334. 
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they exculpate the accused . 66 Conversely, where 
such declarations and exclamations are not admissi¬ 
ble on other grounds, and are not so immediately 
connected with the crime as to be a part of the res 
gestae, they are not admissible in evidence . 67 State¬ 
ments made by the injured person while unconscious 
are not admissible as res gestae , 66 and also where the 
evidence of the state shows that the statements are 
not and cannot be true, they are not competent as 
part of the res gestae . 66 The statements are not to 
be used to establish the basis of foundation for their 
admissibility . 70 The fact that the victim’s statement 
goes further than his testimony is no reason for ex¬ 
cluding it . 70 * 6 

Acts and conduct . The acts, conduct, and de¬ 
meanor of the injured person at a time substantially 
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contemporaneous with the offense may be admitted 
in evidence as a part of the res gestae ; 71 but the 
rule is otherwise where the acts, conduct, or de¬ 
meanor is not substantially contemporaneous with 
the offense and is not immediately connected with 
it . 72 The physical and mental condition of the vic¬ 
tim at the time of the crime is part of the res ges¬ 
tae . 72,6 

§ 671, -After Offense 

Even though they occur after the offense, statements, 
exclamations, acts, and conduct of the injured person 
may be admissible as res gestae, but they are not admissi¬ 
ble if they are made or take place so long after the offense 
as to indicate a lack of spontaneity In Immediate causal 
relation to the offense. 

Declarations, statements, and exclamations made 
by the injured person after the offense are admis- 


Okl.—Smith v. State, 79 P.2d 616, 64 
Okl.Cr. 279—Caldwell v. State, 295 
P. 231, 50 Okl.Cr. 13—Warren v. 
State, 215 P. 635, 24 Okl.Cr. 6— 
Harper v. State, 200 P. 879, 20 Okl. 
Cr. 43. 

Pa.—Commonwealth v. Lehman, 164 
A. 526, 309 Pa. 486—Common¬ 

wealth v. Stallone, 126 A. 66, 281 
Pa. 41. 

Commonwealth v. Goetz, 195 A. 
144, 129 Pa.Super. 22. 

S.C.—State v. McKinney, 89 S.E. 353, 
104 S.C. 358. 

S.D.—State v. Mathis, 201 N.W. 153, 
47 S.D. 577. 

Tex.—Pendell v. State, 253 S.W.2d 
426, 158 Tex.Cr. 119—Dial v. State, 
113 S.W.2d 905. 133 Tex.Cr. 610— 
Hyles v. State, 92 S.W.2d 450, 130 
Tex.Cr. 154—Metz v. State, 74 S.W. 
2d 1025, 127 Tex.Cr. 126—Johnson 
v. State, 71 S.W.2d 280, 126 Tex. 
Cr. 356—Outlaw v. State, 69 S.W. 
2d 120, 125 Tex.Cr. 636—Hale v. 
State, 16 S.W.2d 1068, 112 Tex.Cr. 
422—Vargas v. State, 298 S.W. 591, 
107 Tex.Cr. 666—Tait v. State, 294 
S.W. 557, 106 Tex.Cr. 642—Nami 
v. State, 263 S.W. 595, 97 Tex.Cr. 
522—Parker v. State, 261 S.W. 782, 
98 Tex.Cr. 209, petition dismissed 
Parker v. State of Texas, 45 S.Ct. 
507, 267 U.S. 604, 69 L.Ed. 810- 
Freeman v. State, 239 S.W. 969, 91 
Tex.Cr. 410—Charles v. State, 222 
S.W. 255, 87 Tex.Cr. 233—Woods v. 
State, Cr., 221 S.W. 276—Davis v. 
State, 204 S.W. 652, 83 Tex.Cr. 539 
—Smith v. State, 188 S.W. 983, 80 
Tex.Cr. 82. 

Va.—Huffman v. Commonwealth, 190 
S.E. 265, 168 Va. 668. 

Wash.—State v. Mooney, 56 P.2d 722, 
185 Wash. 681—State v. Labbee, 
234 P. 1049, 134 Wash. 55. 

66. Fla.— Corpus tfurii Secundum 
cited In Washington v. State, App., 
118 So.2d 650, 653. 

22A C.J.S.—44 


Tex.—Jones v. State, 11 S.W.2d 798, 
111 Tex.Cr. 172—Johnson v. State, 
8 S.W.2d 127, 110 Tex.Cr. 250. 

67. Ala.—Kitchens v. State, 37 So. 
2d 428, 261 Ala. 344—Johnson v. 
State, ISO So. 175, 221 Ala. 632. 

Prince v. State, 101 So. 174, 20 
Ala App. 35, certiorari denied Ex 
parte State ex rel. Attorney Gen¬ 
eral, 101 So. 174, 211 Ala. 468. 

Ariz.—Keefe v. State, 72 P.2d 425, 50 
Ariz. 293. 

Cal.—People v. Thomas, 197 P. 677, 
51 C.A. 731—People v. Bray, 183 
P. 712, 42 C.A. 465. 

Colo.—Clark v. People, 86 P.2d 257, 
103 Colo. 371. 

Ga.—Ogletree v. State, 88 S.E. 751, 
18 Ga.App. 41. 

Ill.—People v. Ernst, 138 N.E. 116, 
306 Ill. 452—People v. Willy, 133 
N.E. 859, 301 Ill. 307. 

Iowa.—State v. Kneeskem, 210 N.W. 
465, 203 Iowa 929. 

Ky.—Hatfield v. Commonwealth, 34 S. 
W.2d 241, 236 Ky. 754. 

La.—State v. Chandler, 150 So. 386, 
178 La. 7—State v. Bussey, 110 So. 
626, 162 La. 393. 

Miss.—Haney v. State, 92 So. 627, 129 
Miss. 486. 

Mo.—State v. Conway, 3 54 S.W.2d 
128, 348 Mo. 580—State v. Letz, 242 
S.W. 681, 294 Mo. 333. 

Okl.—Smith v. State, 175 P.2d 348, 
83 Okl.Cr. 209—Taylor v. State, 65 
p.2d 1233, 61 Okl.Cr. 110—Cook v. 
State, 226 P. 595, 27 Okl.Cr. 215. 

Pa.—Commonwealth v. Brown, 107 
A. 676, 264 Pa. 85. 

S.C.—State v. Smith, 20 S.E.2d 726, 
200 S.C. 188. 

Tex.—Porter v. State, 215 SW.2d 889, 
152 Tex.Cr. 540—McBride v. State, 
27 S.W.2d 1100, 115 Tex.Cr. 378— 
Nami v. State, 263 S.W. 595, 97 
Tex.Cr. 522—Johnson v. State, 218 
S.W. 496, 86 Tex.Cr. 566—Davis v. 
State, 204 S.W. 652, 83 Tex.Cr. 539. 

689 - 


Va.—Upton v. Commonwealth, 2 S.E. 
2d 337—Barnard v. Commonwealth, 
114 S.E. 563, 184 Va. 613. 

W.Va.—State v. Hicks, 148 S.E. 131, 
107 W.Va. 418—State v. Johnson, 
148 S.E. 4, 107 W.Va. 216. 

16 C.J. p 577 note 79. 

Exculpating statement 
In murder prosecution, victim's 
statement exculpating accused was 
inadmissible where the trial judge 
properly found that the declaration 
of the victim lacked spontaneity and 
that sufficient time had elapsed under 
the circumstances so that it could 
have been a reflective fabrication. 
N.Y.—People v. Marks, 160 N.E.2d 
26, 6 N.Y.2d 67, 188 N.Y.S.2d 465, 
certiorari denied Marks v. New 
York, 80 S.Ct. 662, 362 U.S. 912, 4 
L.Ed.2d 620. 

68. Tex.—Mayfield v. State, 25 S.W. 
2d 833, 114 Tex.Cr. 425. 

69. S.D.—State v. Swenson, 129 N. 
W. 119, 26 S.D. 589. 

70. La.—State v. Williams, 32 So. 
402, 108 La. 222. 

70.5 Wis.—State v. Dunn, 103 N.W. 
2d 36, 10 Wis.2d 447. 

71. Tex.—Rogers v. State, 217 S.W. 
148, 86 Tex.Cr. 418—Beaupre v. 
State, Cr., 206 S.W. 517. 

W.Va.—State v. Porter, 127 S.E. 386, 
98 W.Va. 390. 

16 C.J. p 579 note 94. 
friendly 

In murder prosecution, testimony 
of witness, who saw the killing, that 
decedent appeared to he friendly, was 
properly admitted as a shorthand 
rendition of the facts and res gestae 
of the killing. 

Tex.—Pugh v. State, 186 S.W.2d 258, 
148 Tex.Cr. 277. 

72. Tex.—Scitern v. State, 219 S.W. 
833, 87 Tex.Cr. 112. 

16 C.J. p 579 notes 95, 96. 

72.5 Ala.—Sanders v. State, 11 So. 
2d 740, 243 Ala. 691. 
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sible in evidence as part of the res gestae when they 
were made at such a time and place and under such 
circumstances as to exclude the idea of design, pre¬ 
meditation, or fabrication, and as to indicate that 


they were the spontaneous expressions of a state 
of mind created by the act charged . 73 This rule has 
frequently been applied in prosecutions for rape or 
attempted rape , 73 - 6 and has frequently been applied 


73. Ala.—Carmichael v. State, 72 So. 
405, 197 Ala. 185. 

Slaughter v. State, 106 So. 891, 
21 Ala.App. 211. 

Ark.—Trotter v. State, 219 S.W.23 
636, 215 Ark. 121. 

Colo.—Abeyta v. City and County of 
Denver, 289 P.2d 918, 132 Colo. 
472. 

D.C.—McQueen v. U. S., 262 F.2d 455, 
104 U.S.App.D.C. 358—Guthrie v. U. 
S., 207 F.2d 19, 92 U.S.App.D.C. 
361. 

U. S. v. Edmonds, D.C., 63 F. 
Supp. 968. 

Ga.—Horne v. State, 109 S.E. 699, 27 
Ga.App. 587. 

La.—State v. Labat, 75 So.2d 333, 226 
La. 201, affirmed Michel v. State 
of Louisiana, 76 S.Ct. 158, 350 U.S. 
91, 100 L.Ed. 83, rehearing denied 
76 S.Ct. 340, 350 U.S. 955, 100 L.Ed. 
831, rehearing denied Paret v. State 
of Louisiana, 76 S.Ct. 340, 350 U. 
S. 955, 100 L.Ed. 831, certiorari de¬ 
nied 78 S.Ct. 144, 355 U.S. 879, 2 L. 
Ed.2d 109—State v. Leming, 46 So. 
2d 262, 217 La. 257—State v. Dale, 
7 So.2d 371, 200 La. 19—State v. 
Bussey, 110 So. 626, 162 La. 393. 
Mich.—People v. Fitzsimmons, 30 N. 
W.2d 801, 320 Mich. 116, certiorari 
denied 69 S.Ct. 42. 335 U.S. 820, 93 
L.Ed. 374. 

Miss.—Martin v. State, 33 So.2d 825, 
203 Miss. 187, 2 A.L.R.2d 640. 

Mo.—State v. Mabry, 22 S.W.2d 639, 
324 Mo. 239. 

Mont.—State v. Shambo, 322 P.2d 657, 

133 Mont. 305. 

KC.—State v. Smith, 33 S.E.2d 472, 
225 N.C. 78. 

Okl.—Borden v. State, 252 P. 446, 36 
Okl.Cr. 69—Cook v. State, 226 P. 
595, 27 Okl.Cr. 215. 

Pa.—Commonwealth v. Soudani, 155 
A.2d 227, 190 Pa.Super. 628, af¬ 
firmed 159 A.2d 687, 398 Pa. 546 
—Commonwealth v. Whalen, 150 
A.2d 133, 189 Pa.Super. 351. 

Tex.—Dickerson v. State, 237 S.W.2d 
983, 155 Tex.Cr. 600—Biggs v. 

State, 233 S.W.2d 496, 155 Tex.Cr. 
211—Newton v. State, 202 S.W.2d 
921, 150 Tex.Cr. 500—Beeland v. 
State, 193 S.W.2d 687, 149 Tex.Cr. 
272—Bird v. State, 147 S.W.2d 500, 
141 Tex.Cr. 135—Franks v. State, 
138 S.W.2d 109, 139 Tex.Cr. 42— 
Castillo v. State, 115 S.W.2d 413, 

134 Tex.Cr. 217—Moore v. State, 
98 S.W.2d 816, 131 Tex.Cr. 361— 
Giddings v. State, 94 S.W.2d 1168, 
130 Tex.Cr. 406—Magana v. State, 
26 S.W.2d 1072, 115 Tex.Cr. 7— 
Hunter v. State, 18 S.W.2d 627, 112 
Tex.Cr. 590—Hazzard v. State, 15 
S.W.2d 638, 111 Tex.Cr. 539—Glover 
v. State, 299 S.W. 240, 108 Tex.Cr. 


46—Clements v. State, 294 S.W. 
589, 106 Tex.Cr. 628—Townsley v. 
State, 281 S.W. 1054, 103 Tex.Cr. 
508—Caskey v. State, 254 S.W. 996, 
95 Tex.Cr. 379—Nothaf v. State, 240 
S.W. 936, 91 Tex.Cr. 619—Needham 
v. State, 197 S.W. 988, 82 Tex.Cr. 
78—Wood v. State, 189 S.W. 474, 
80 Tex.Cr. 398—Thompson v. State, 
187 S.W. 204, 79 Tex.Cr. 478. 
Wash.—State v. Smith, 101 P.2d 298, 
3 Wash.2d 543—State v. Mayer, 283 
P. 195, 154 Wash. 667—State v. 
Goodwin, 204 P. 769, 119 Wash. 135. 
Wis.—State v. Dunn, 103 N.W.2d 36, 
10 Wis.2d 447. 

16 C.J. p 577 note 85. 

Declarations of poison victim 

(1) Where the criminal use of poi¬ 
son is in question, statements of the 
sufferer, after taking the poison, re¬ 
lating to its administration or op¬ 
eration may be admissible as part 
of the res gestse. 

U.S.—Jack v. Mutual Reserve Fund 
Life Ass'n, Miss., 113 F. 49, 51 C. 
C.A. 36. 

Iowa.—State v. Korth, 217 N.W. 236, 
204 Iowa 1360. 

Mo.—State v. Thompson, 34 S.W. 31, 
132 Mo. 301. 

La.—State v. Leming, 46 So.2d 262, 
217 La. 257. 

N.M.—State v. Sanford, 97 P.2d 915, 
44 N.M. 66. 

N.Y.—People v. Benham, 63 N.Y.S. 

923, 30 Misc. 466, 14 N.Y.Cr. 434. 
Tex.—Johnson v. State, 17 S.W. 1070, 
30 Tex.App. 419, 28 Am.S.R. 930. 
Va.—Puryear v. Commonwealth, 1 S. 
E. 512, 83 Va. 51. 

(2) Mere suspicions or narrations 
of past events are not admissible. 
Ala.—Smith v. State, 53 Ala. 486. 
Colo.—Graves v. People, 32 P. 63, 

18 Colo. 170. 

Ind.—Hall v. State, 31 N.E. 536, 132 
Ind. 317. 

La.—State v. Bussey, 110 So. 626, 
162 La. 393. 

Miss.—Field v. State, 57 Miss. 474, 
34 Am.R. 476. 

N.M.—State v. Sanford, 97 P.2d 915, 
44 N.M. 66. 

(3) Term “res gestse” should not 
be more liberally applied in consid¬ 
ering declarations of one poisoned, 
than of sufferer from gunshot wound 
or other bodily injury. 

La.—State v. Bussey, supra. 

Bribery 

In prosecution for offering bribe to 
legislator, testimony that, within a 
minute and one half or a few minutes 
after occurrence of claimed offense, 
principal witness related the occur¬ 
rence to fellow members of house of 
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representatives, was admissible as 
res gestae. 

Mich.—People v. Fitzsimmons, 30 N. 
W.2d 801, 320 Mich. 116, certiorari 
denied 69 S.Ct. 42, 335 U.S. 820, 93 
L.Ed. 374. 

Kidnapping 

Tex.—Welch v. State, 154 S.W.2d 248, 
143 Tex.Cr. 529, rehearing denied 
155 S.W.2d 616, 143 Tex.Cr. 529, 
certiorari denied Welch v. State of 
Texas, 62 S.Ct. 797, 315 U.S. 808, 
86 L.Ed. 1207. 

73.5 Ala.—Daniell v. State, 73 So.2d 
370, 37 Ala.App. 559, certiorari de¬ 
nied 73 So.2d 375, 261 Ala. 145. 
Ariz.—State v. Finley, 338 P.2d 790, 
85 Ariz. 327. 

Ga.—Hooks v. State, 114 S.E.2d 6, 215 
Ga. 869—Luke v. State, 192 S.E. 37, 
184 Ga. 551—Conoway v. State, 156 
S.E. 664, 171 Ga. 782—Wilkie v. 
State, 126 S.E. 383, 159 Ga. 559. 

Kan.—State v. Funk, 118 P.2d 562, 
154 Kan. 300—State v. Langston, 
189 P. 153, 106 Kan. 672. 

Ky.—Brooks v. Commonwealth, 29 S. 
W.2d 597, 235 Ky. 19—Meade v. 
Commonwealth, 282 S.W. 781, 214 
Ky. 88. 

La.—State v. Labat, 75 So.2d 333, 226 
La. 201, affirmed Michel v. State of 
Louisiana, 76 S.Ct. 158, 350 U.S. 91, 
100 L.Ed. 83, rehearing denied 76 
S.Ct. 340, 350 U.S. 955, 100 L.Ed. 
831, rehearing denied Paret v. State 
of Louisiana, 76 S.Ct. 340, 350 U.S. 
955, 100 L.Ed. 831, certiorari denied 

78 S.Ct. 144, 355 U.S. 879, 2 LJEJd.2d 
109. 

Mich.—People v. Baker, 232 N.W. 381, 
251 Mich. 322. 

Mo.—State v. Gilreath, 267 S.W. 880. 
Neb.—Dodson v. State, 228 N.W. 859, 
119 Neb. 340. 

N.M.—State v. Baca, 242 P.2d 1002, 56 
N.M. 236—State v. Scarborough, 
230 P.2d 235, 55 N.M. 201. 

Okl.—Green v. State, 163 P.2d 554, 
81 Okl.Cr. 282, certiorari denied 66 
S.Ct. 1363, 328 U.S. 870, 90 L.Ed. 
1640—Frazee v. State, 153 P.2d 637, 

79 Okl.Cr. 224. 

Pa.—Commonwealth v. Krick, 67 A.2d 
746, 164 Pa.Super. 516. 

S.C.—State v. Butler, 103 S.E. 762, 
114 S.C. 433. 

Tex.—Chavez v. State, Cr., 323 S.W.2d 
460—Torbert v. State, Cr., 313 S.W. 
2d 303—Gage v. State, 263 S.W.2d 
553, 159 Tex.Cr. 336—Haley v. 

State, 247 S.W.2d 400, 157 Tex.Cr. 
150—Palm v. State, 195 S.W.2d 354, 
149 Tex.Cr. 456—Keeton v. State, 
190 S.W.2d 820, 149 Tex.Cr. 27— 
France v. State, 187 S.W.2d 80, 148 
Tex.Cr. 341—Skinner v. State, 165 
S.W.2d 198, 144 Tex.Cr. 648—Hall 
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v. State, 150 S.W.2d 404, 141 Tex. 
Cr. 607—Hart v. State, 1S8 S.W.2d 
818, 139 Tex.Cr. 101—Palmer v. 
State, 115 S.W.2d 641, 134 Tex.Cr. 
390—Shipp v. State, 103 S.W.2d 
976, 132 Tex.Cr. 274—Jenkins v. 
State, 27 S.W.2d 164, 115 Tex.Cr. 
53—Reid v. State, 287 S.W. 269, 
105 Tex.Cr. 147—Anderson v. State, 
255 S.W. 625, 95 Tex.Cr. 609—Lind¬ 
er v. State, 250 S.W. 703, 94 Tex.Cr. 
316—McIntosh v. State, 213 S.W. 
659, 85 Tex.Cr. 417—Stockton v. 
State, 192 S.W. 236, 80 Tex.Cr. 521. 
Va.—McCann v. Commonwealth, 4 S. 

E.2d 768, 174 Va. 429. 

Wash.—State v. Linton, 216 P.2d 761, 
36 Wash.2d 67—State v. Smith, 101 
P.2d 298, 3 Wash.2d 543. 

W.Va.—State v. Coram, 182 S.E. 83, 
116 W.Va. 492. 

52 C.J. P 1063 note 64. 

Elapsed time 

(1) Fifteen minutes. 

Kan.—State v. McCrady, 106 P.2d 
696, 152 Kan. 566. 

(2) Less than an hour. 

AJfiz.—State v. Finley, 338 P.2d 790, 
85 Ariz. 327. 

Different reports 

In rape prosecution, testimony of 
father of prosecturix as to outcry 
made to him by her was not rendered 
inadmissible as part of the res gestae 
merely because father’s account of 
the outcry was slightly different 
from that of the prosecutrix. 

Tex.—Torbert v. State, Cr., 313 S. 
W.2d 303. 

73.10 Ill.—People v. Scattura, 87 N. 

E. 332, 238 Ill. 313. 

Tex.—Chambless v. State, 94 S.W. 

220, 49 Tex.Cr. 354. 

5 C.J. p 781 note 82. 

73.15 Ala.—George v. State, 200 So. 
602, 240 Ala. 632—Gulledge v. 

State, 167 So. 252, 232 Ala. 209. 

Kelley v. State, 27 So.2d 512, 32 
Ala.App. 503, certiorari denied 27 
So.2d 513, 248 Ala. 280—Dillard v. 
State, 165 So. 783, 27 Ala.App. 50. 
Ark.—Scaife v. State, 182 S.W.2d 679, 
207 Ark. 672. 

D.C.—Lampe v. U. S., 229 F.2d 43, 97 
U.S.App.D.C. 160—Guthrie v. U. S., 
207 F.2d 19, 92 U.S.App.D.C. 361. 

U. S. v. Edmonds, D.C., 63 F. 
Supp. 968. 

Ga.—O’Neal v. State, 158 S.E. 51, 172 
Ga. 526. 

Amerson v. State, 88 S.E. 998, 18 
Ga.App. 176. 

Iowa.—State v. Korth, 217 N.W. 236, 
204 Iowa 1360—State v. Christ, 177 
N.W. 54, 189 Iowa 474. 

Kan.—State v. Lomax, 264 P.2d 908, 
175 Kan. 368. 

Ky.—Warren v. Commonwealth, 333 
S.W. 2d 766—Broughton v. Com¬ 
monwealth, 216 S.W.2d 935, 309 
Ky. 127—Pennington v. Common¬ 
wealth, 171 S.W.2d 432, 294 Ky. 266 


—Woods v. Commonwealth, 139 S. 
W.2d 439, 282 Ky. 596—Williams v. 
Commonwealth, 19 S.W.2d 964, 230 
Ky. 327. 

La.—State v. Mattlo, 31 So.2d 801, 
212 La. 284, certiorari denied 68 
S.Ct. 145, 332 U.S. 818, 92 L.Ed. 
395—State v. Dale, 7 So.2d 371, 200 
La. 19—State v. Williams, 105 So. 
46, 158 La. 1011—State v. Hopkins, 
95 So. 221, 152 La. 1060. 

Mich.—People v. MadaJ, 192 N.W. 614, 
221 Mich. 660. 

Minn.—State v. Jue Ming, 230 N.W. 

639, 180 Minn. 221—State v. Hum- 
! phrey, 217 N.W. 373, 173 Minn. 

! 410. 

Miss.—Thompson v. State, 70 So.2d 
341, 220 Miss. 200—Cole v. State, 

159 So. 296, 172 Miss. 19. 

Mo.—State v. Taylor, 51 S.W.2d 1003, 
330 Mo. 1036—State v. Bundy, 44 
S.W.2d 121—State v. Hart, 274 S. 
W. 385, 309 Mo. 77—State v. Bush- 
ong, 246 S.W. 919. 

N.H.—State v. Peters, 10 A.2d 242, 
90 N.H. 438. 

N.J.—State v. Stephan, 194 A. 273, 

118 N.J.Law 592. 

Ohio.—State v. Dingledine, App., 33 
N.E.2d 660, appeal dismissed 20 
N.E.2d 367, 135 Ohio St. 251. 
Okl.—Smith v. State, 79 P.2d 616, 
64 Okl.Cr. 279—McKee v. State, 5 
P.2d 176, 52 Okl.Cr. 289—Chastain 
v. State, 287 P. 826, 46 Okl.Cr. 123 
—Palmer v. State, 187 P. 502, 17 
Okl.Cr. 220. 

Or.—State v. McCarthy, 83 P.2d 801, 

160 Or. 196. 

Pa.—Commonwealth v. Rogozinski, 
128 A.2d 28, 387 Pa. 399—Common¬ 
wealth v. Edwards, 110 A.2d 216, 
380 Pa. 52—Commonwealth v. Lo¬ 
gan, 63 A.2d 28, 361 Pa. 186—Com¬ 
monwealth v. Rumage, 59 A 2d 65, 
359 Pa. 483—Commonwealth v. 
Gardner, 128 A. 87, 282 Pa. 458- 
Commonwealth v. Puntario, 115 A. 
831, 271 Pa. 501. 

S.C.—State v. Burton, 98 S.E. 856, 111 
S.C. 526—State v. Laboon, 92 S.E. 
622, 107 S.C. 275, L.R.A.1917F, 896. 
Tex.—Meyer v. State, 276 S.W.2d 286, 
160 Tex.Cr. 521—Cline v. State, 204 
S.W.2d 512, 150 Tex.Cr. 586—Davis 
v. State, 188 SW.2d 397, 148 Tex. 
Cr. 499—Williams v. State, 168 S. 
W.2d 261, 145 Tex.Cr. 406—Autry 
v. State, 157 S.W.2d 924, 143 Tex. 
Cr. 252—Miller v. State, 146 S.W. 
2d 757, 140 Tex.Cr. 634—Rains v. 
State, 146 S.W.2d 176, 140 Tex.Cr. 
548—Franks v. State, 138 S.W.2d 
109, 139 Tex.Cr. 42—Richardson v. 
State, 106 S.W.2d 325, 132 Tex.Cr. 
614—Mitchell v. State, 63 S.W.2d 
1026, 124 Tex.Cr. 598—McBride v. 
State, 51 S.W.2d 385, 121 Tex.Cr. 
409—Curtis v. State, 46 S.W.2d 303, 

119 Tex.Cr. 398—Jackson v. State, 
27 S.W.2d 1102, 115 Tex.Cr. 395- 
Green v. State, 23 S.W.2d 376, 114 

691 


Tex.Cr. 274—Martinez v. State, 18 
S.W.2d 656, 113 Tex.Cr. 223—Quinn 
v. State, 279 S.W. 458, 103 Tex.Cr. 
179—Jackson v. State, 278 S.W. 
199, 102 Tex.Cr. 389—Nugent v. 
State, 273 S.W. 598, 101 Tex.Cr. 86 
—Oliver v. State, 259 S.W. 589, 96 
Tex.Cr. 633—Blackmon v. State, 
252 S.W. 803, 95 Tex.Cr. 116—Hays 
v. State, 252 S.W. 521, 94 Tex.Cr. 
498—Johnson v. State, 244 S.W. 
1019, 92 Tex.Cr. 550—Freeman v. 
State, 239 S.W. 969, 91 Tex.Cr. 410 
—Bell v. State, 224 S.W. 1108, 88 
Tex.Cr. 64—Johnson v. State, 218 
S.W. 496, 86 Tex.Cr. 566—Watson 
v. State, 205 S.W. 662, 84 Tex.Cr. 
115—Hokes v. State, 198 S.W. 945, 
82 Tex.Cr. 271—Hammonds v. 
State, 198 S.W. 944, 82 Tex.Cr. 387 
—Baker v. State, 187 S.W. 949, 79 
Tex.Cr. 510—Thompson v. State, 
187 S.W. 204, 79 Tex.Cr. 478. 

Va.—Thomas v. Commonwealth, 32 
S.E.2d 711, 183 Va. 501—Huffman v. 
Commonwealth, 190 S.E. 265, 168 
Va. 668. 

Wash.—State v. Goodwin, 204 P. 769, 
119 Wash. 135—State v. Lathrop, 
192 P. 950, 112 Wash. 560. 

Dying declarations generally see 
Homicide § 28 et seq. 

Elapsed time 

(1) Few minutes. 

Ga.—Turner v. State, 91 S.E.2d 501, 
212 Ga. 199—Worthy v. State, 15 
S.E.2d 854, 192 Ga. 620. 

Iowa.—State v. Sommer, 86 N.W.2d 
115, 249 Iowa 160. 

Ky.—Jones v. Commonwealth, 233 S. 
W.2d 1007, 313 Ky. 827—Amburgy 
v. Commonwealth, 188 S.W.2d 437, 
300 Ky. 261. 

Okl.—Hathcox v. State, 230 P.2d 927, 
94 Okl.Cr. 110. 

Tex.—Fambro v. State, 154 S.W.2d 
840, 142 Tex.Cr. 473. 

Va.—Thomas v. Commonwealth, 32 
S.E.2d 711, 183 Va. 501. 

(2) Ten or fifteen minutes. 

Tex.—Davis v. State, 188 S.W.2d 397, 

148 Tex.Cr. 499. 

(3) Twenty minutes. 

Tex.—Autry v. State, 157 S.W.2d 924, 
143 Tex.Cr. 252. 

(4) Fact that deceased, several 
minutes after being shot, started out 
of her home when only partly dress¬ 
ed but returned, put on a dress, and 
then proceeded to her brother’s cafe 
about a block and a half away, and 
several minutes later made state¬ 
ment as to circumstances of shoot¬ 
ing, would not prevent statement 
from being admissible as res gestse 
in murder prosecution. 

Tex.—Davis v. State, 188 S.W.2d 397, 
148 Tex.Cr. 499. 

(5) In prosecution of husband for 
assault with intent to murder his 
wife, statement made by wife to her 
relatives fourteen hours after the al- 
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infant victim of a sexual offense. 73 * 20 

Statements and declarations made by the victim 
of the offense are not admissible as res gestae if 
they were merely a narrative of a past event or were 


made so long after the offense as to indicate a lack 
of spontaneity in immediate causal relation to the 
offense. 74 Such statements and declarations have 
been held inadmissible in prosecutions for rape or 
attempted rape, 74 * 5 and homicide, 74 * 10 and the rule 


leged offense, that her husband tried 
to kill her, was admissible as part 
of res gestae where wife had been 
beaten and seriously injured, had es¬ 
caped from husband and hidden out 
during night, had wandered in dark¬ 
ness and in the morning came to the 
home of her relatives and declared 
how she was injured. 

Iowa.—State v. Stafford, 23 N.W.2d 
832, 237 Iowa 780. 

Declaration while in pain 

In a prosecution for murder, where 
a witness came on deceased while he 
was lying apparently helpless from 
the wounds inflicted on him, and 
shortly afterward accused and an 
accomplice came back to the place 
of the quarrel, and the testimony of 
such witness showed that the accom¬ 
plice drew a pistol on him and com¬ 
manded that he know nothing of 
what had occurred, all of which took 
place in the presence of the victim, 
who was but a few yards away, it 
was held that testimony as to the 
statements and declarations, made by 
deceased to witness while he was 
suffering great pain, evidently from 
his wounds, was admissible as 
against the objections that they were 
hearsay and not res gestse. 

Tex.—Hays v. State, 252 S.W. 521, 
94 Tex.Cr. 498. 

73.20 Cal.—People v. Bush, 133 P.2d 
870, 56 C.A.2d 877. 

D.C.—Wheeler v. TJ. S., 211 F.2d 19, 
93 U.S.App.D.C. 159, certiorari de¬ 
nied 74 S.Ct. 876, 347 U.S. 1019, 98 
L.Ed. 1140, rehearing denied 75 S. 
Ct. 21, 348 U.S. 852, 99 L.Ed. 671 
—Beausoliel v. U. S., 107 F.2d 292, 
71 App.D.C. 111. 

In re Lewis, Mun.App„ 88 A.2d 
582. 

Minn.—State v. Gorman, 40 N.W.2d 
347, 229 Minn. 524. 

Okl.—Hopper v. State, Cr., 302 P.2d 
162. 

Tex.—Wilder v. State, Cr., 333 S.W. 
2d 367—Franks v. State, Cr., 314 
S.W.2d 586—Holmes v. State, 305 
S.W.2d 588, 165 Tex.Cr. 220—Hef¬ 
lin v. State, 274 S.W.2d 681, 161 
Tex.Cr. 41—McKelvey v. State, 263 
S.W.2d 774, 169 Tex.Cr. 378—Day- 
wood v. State, 248 S.W.2d 479, 157 
Tex.Cr. 366—Dickey v. State, 183 
S.W.2d 469, 147 Tex.Cr. 588—Wil¬ 
liams v. State, 170 SW.2d 482, 145 
Tex.Cr. 536. 

W.Va.—State v. Withrow, 96 S.E.2d 
913, 142 W.Va. 522. 

Admissibility of statement as affect¬ 
ed by fact that child is too young 
to be permitted to testify see su¬ 
pra $ 662(7). 


Elapsed time 

(1) Minutes. 

Tex.—Wofford v. State, 265 SW.2d 
110, 159 Tex.Cr. 506—Dickerson v. 
State, 237 S.W.2d 983, 155 Tex.Cr. 
600. 

(2) Several hours. 

Pa.—Commonwealth v. No walk, 50 A. 
2d 115, 160 Pa.Super. 88. 

(3) Three days. 

Mich.—People v. Bonneau, 35 N.W.2d 
161, 323 Mich. 237. 

Statement In response to questions 
Minn.—State v. Gorman, 40 N.W.2d 
347, 229 Minn. 524. 

74. U.S.—Smith v. U. S., C.C.A. 

Wash., 47 F.2d 518. 

Ala.—Shiflett v. State, 78 So.2d 805, 
262 Ala. 337. 

Glover v. State, 148 So. 160, 25 
Ala.App. 423, certiorari denied 148 
So. 161, 226 Ala. 578—Largin V. 
State, 104 So. 556, 20 Ala.App. 610. 
Ariz.—State v. Pudman, 177 F.2d 376, 
65 Ariz. 197. 

Del.—State v. Boleslowski, 178 A. 

431, 6 W.W.Harr. 433. 

Iowa.—State v. Rounds, 248 N.W. 
500, 216 Iowa 131. 

Ky.—Daws v. Commonwealth, 234 S. 
W.2d 953, 314 Ky. 265—Williams v. 
Commonwealth, 29 S.W.2d 11, 234 
Ky. 729. 

Da.—State v. Nash, 126 So. 434, 169 
La. 947—State v. Bussey, 110 So. 
626, 162 La. 393—State v. Roberts, 
89 So. 888, 149 La. 657. 

Me.—State v. King, 122 A. 578, 123 
Me. 256. 

Mich.—People v. White, 160 NW. 452, 
194 Mich. 172. 

Minn.—State v. Clow, 10 N.W.2d 359, 
215 Minn. 380. 

N.Y.—People v. Hall, 22 N.Y.S.2d 973, 
260 App.Div. 421—People v. Chap¬ 
man, 181 N.Y.S. 750, 191 App.Div. 
660. 

Utah.—State v. Sullivan, 276 P. 166, 
73 Utah 582. 

Va.—Pepoon v. Commonwealth, 66 S. 

E.2d 854, 192 Va. 804. 

16 C.J. p 577 note 85, p 578 notes 87, 

88. I 

Spontaneity is determining factor 
when passing on competency of 
statements by injured person de¬ 
scribing how injuries were inflicted. 
Ky.—Barton v. Commonwealth, 38 S. 

W.2d 218, 238 Ky. 356. 

In mayhem prosecution 
Okl.—Payne v. State, 209 P. 334, 21 
Okl.Cr. 416. 

74.5 U.S.—Smith v. U. S., C.C.A. 
Wash., 47 F.2d 518. 

Callahan v. U. S., Alaska, 240 F. 
683, 153 C.C.A. 481. 
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Cal.—People v. O’Donnell, 81 P.2d 
939, 11 C.2d 666. 

Ill.-—People v. Romano, 138 N.E. 169, 
306 Ill. 502. 

Iowa.—State v. John, 176 NW. 280, 
188 Iowa 494. 

La.—State v. Watson, 106 So. 302, 159 
La. 779—State v. Cole, 83 So. 184, 
145 La. 900. 

Mich.—People v. Tobin, 202 N.W. 999, 
230 Mich. 214. 

Minn.—State v. Toth, 7 N.W.2d 322, 
214 Minn. 147—State v. Rothi, 188 
N.W. 50, 152 Minn. 73. 

Neb.—Rhoades v. State, 169 N.W. 433, 
102 Neb. 750. 

Okl.—McGugan v. State, 167 P.2d 76, 
82 Okl.Cr. 130—Jackson v. State, 
140 P.2d 606, 77 Okl.Cr. 160—Cop- 
page v. State, 137 P.2d 797, 76 Okl. 
Cr. 428. 

S.D.—State v. Hauser, 191 N.W. 446, 
46 S.D. 151—State v. Schultz, 169 
N.W. 547, 41 S.D. 184. 

Tex.—Drayton v. State, 135 S.W.2d 
703, 138 Tex.Cr. 264—Sanders v. 
State, 75 S.W.2d 116, 127 Tex.Cr. 
55—Eubanks v. State, 32 S.W.2d 
463, 116 Tex.Cr. 550. 

Va.—Pepoon v. Commonwealth, 66 S. 

E.2d 854, 192 Va. 804. 

Wash.—State v. Arnold, 258 P. 20, 
144 Wash. 367. 

W.Va.—State v. Coram, 182 S.E. 83, 
116 W.Va. 492—State v. Peck, 110 
S.E. 715, 90 W.Va. 272. 

Time elapsed 

(1) Month. 

Pa.—Commonwealth v. Krick, 67 A.2d 
746, 164 Pa.Super. 516. 

(2) Fourteen hours. 

Colo.—Baney v. People, 275 P.2d 195, 
130 Colo. 318. 

(3) Two hours. 

Tex.—Griffith v. State, 155 SW,2d 
612, 142 Tex.Cr. 559. 

(4) More than one hour. 

Okl.—Fenimore v. State, 169 P.2d 
214, 82 Okl.Cr. 288. 

74.10 Ala.—Inman v. State, 127 So. 
262, 23 Ala.App. 484—Humber v. 
State, 99 So. 68, 19 Ala.App. 451, 
certiorari denied Ex parte State 
ex rel. Attorney General, 99 So. 73, 
210 Ala. 559—Woods v. State, 97 
So. 179, 19 Ala.App. 299—Namie v. 
State, 92 So. 915, 18 Ala.App. 458— 
Chappell v. State, 73 So. 134, 15 
Ala.App. 227. 

Cal.—People v. Keelin, 289 P.2d 520, 
136 C.A.2d 860—People v. Smith, 77 
P.2d 277, 25 C.A.2d 241—People v. 
Westcott, 260 P. 901, 86 C.A. 298- 
People v. Bray, 183 P. 712, 42 C 
A. 465. 
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has been applied to exclude the statements of an 
infant victim of a sexual offense. 74 * 15 

The admissibility of the declaration as a part of 
the res gestae is not affected by the incompetency 
of the declarant as a witness. 75 The admissibility of 
dying declarations rests on different grounds than 
that of statements constituting a part of the res 
gestae, 76 and while, under some circumstances, a par¬ 
ticular declaration may be admissible either as a 
dying declaration or as a res gestae statement, 77 
or may not be admissible as either, 78 where a state¬ 
ment made by the injured person after the offense 
is clearly competent and admissible as a part of the 


res gestae, it is not material whether or not it is ad¬ 
missible as a dying declaration. 76 

Acts, conduct, and condition. The acts and con¬ 
duct 80 or the condition 81 of the injured person after 
the offense may be admissible as res gestae, but not 
if there is no immediate causal relation to the of¬ 
fense or if other essential requirements for res 
gestae are absent. 82 

§ 672. - Before Offense 

Statements or acts of the Injured person made or 
performed Immediately or Just prior to the offense, or 
so near thereto as to preclude the Idea of forethought, 


D.C.—Jordon v. Bondy, 114 F.2d 599, 
72 App.D.C. 360. 

Fla.—Green v. State, 113 So. 121, 93 
Fla. 1076. 

Ga.—Hunter v. State, 95 S.E. 668, 147 
Ga. 823. 

Ky.—Long v. Commonwealth, 90 S. 
W.2d 1007, 262 Ky. 619—Griffith v. 
Commonwealth, 63 S.W.2d 594, 250 
Ky. 506—Barton v. Commonwealth, 
38 S.W.2d 218, 238 Ky. 356—Stew¬ 
art v. Commonwealth, 32 S.W.2d 29, 
235 Ky. 670—Ratcliffe v. Common¬ 
wealth, 21 S.W.2d 441, 231 Ky. 337 
—Philpot v. Commonwealth, 266 S. 
W. 348, 205 Ky. 636—Philpot v. 
Commonwealth, 242 S.W. 839, 195 
Ky. 555, 25 A.L.R. 1367. 

La.—State v. Williamson, 81 So. 737, 
145 La. 9. 

Miss.—Gholar v. State, 35 So.2d 706, 
203 Miss. 371. 

Mo.—State v. Coot, 44 S.W.2d 90— 
State v. Hayes, 249 S.W. 49—State 
v. Hayes, 247 S.W. 165—State v. 
Seward, 247 S.W. 150—State v. 
Kyle, 225 S.W. 1012—State v. Liv¬ 
ingston, 204 S.W. 262. 

N.Y—People v. Lewis, 143 N.E. 771, 
238 N.Y. 1. 

People v. Hall, 22 N.Y.S.2d 973. 
2GO App.Div. 421. 

Okl.—Second! v. State, 236 F.2d 507, 
94 Okl.Cr. 381—Adams v. State, 70 
P.2d 821, 62 Okl.Cr. 167—Womack 
v. State, 253 P. 1027, 36 Okl.Cr. 44. 
Tenn.—Wakefield v. State, 132 S.W. 

2d 217, 175 Tenn. 111. 

Tex.—Allen v. State, 65 S.W.2d 311, 
124 Tex.Cr. 642—Wallace v. State, 
200 S.W. 407, 32 Tex.Cr. 588. 

Va.—Gray v. Commonwealth, 142 S. 
E. 397, 150 Ya. 571. 

Time elapsed 

(1) One day. 

S.C.—State v. Dawson, 26 S.E.2d 506, 
203 S.C. 167. 

Tex.—Moree v. State, 183 S.W.2d 166, 
147 Tex.Cr. 564. 

W.Va.—State v. Barker, 38 S.E.2d 
346, 128 W.Va. 744. 

(2) Four hours. 

'Tex.—Minor v. State, Cr., 311 S.W.2d 
241. 


i (3) One hour. 

Ill.—People v. Jackson, 138 N.E.2d 
528, 9 I11.2d 484. 

Va.—Kuckenbecker v. Common¬ 
wealth, 101 S.E.2d 523, 199 Va. 619. 

74J.5 Ind.—Ketcham v. State, 162 
N.E.2d 247. 

Me.—State v. Ranger, 98 A.2d 652, 
149 Me. 52. 

Tex.—Oldham v. State, Cr., 322 S.W. 
2d 616—Haley v. State, 247 S.W. 
2d 400, 157 Tex.Cr. 150. 

Va.—Pepoon v. Commonwealth, 66 S. 

E.2d 854, 192 Va. 804. 

Wis.—State v. Hoffman, 2 N.W.2d 
707, 240 Wis. 142. 

Time elapsed 

(1) Three weeks. 

Tenn.—Sherrill v. State, 321 S.W.2d 
811. 

(2) Four days. 

N.H.—State v. Lynch, 45 A.2d 885, 94 
N.H. 52. 

(3) Three hours. 

D.C.—Brown v. U. S., 152 F.2d 138, 
80 U.SA-PP.D.C. 270. 

(4) Less than two hours. 

Minn.—State v. Quinniia, 42 N.W.2d 

409, 231 Minn. 99, 19 L.R.A.2d 573. 

75. See supra § 662 (8). 

76. Cal.—People v. Ah Lee, 60 C. 85. 
Tex.—Jones v. State, 11 S.W.2d 798, 

111 Tex.Cr. 172. 

77. Ala.—Hanye v. State, 101 So. 
108, 211 Ala. 555. 

Pa.—Commonwealth v. Van Horn, 4 
Lack.Leg.N. 63. 

78. Md.—Hays v. State, 40 Md. 633. 
Mass.—Commonwealth v. Densmore, 

12 Allen 535. 

79. Ill.—Healy v. People, 45 N.E. 
230, 163 Ill. 372. 

Ky.—Smith v. Commonwealth, 131 S, 
W. 499, 140 Ky. 599. 

Or.—Goodall v. State, 1 Or. 333, 80 
Am.D. 396. 

Tex.—Grubb v. State, 63 S.W. 314, 43 
Tex.Cr. 72. 

80. Ala.—Stuart v. State, 14 So.2d 
147, 244 Ala. 434. 
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Slaughter v. State, 106 So. 891, 
21 AIa.App. 211. 

Ark.—Begley v. State, 21 S.W.2d 172, 
180 Ark. 267. 

Tex.—Terrill v. State, 112 S.W.2d 
734, 133 Tex.Cr. 584. 

16 C.J. p 579 note 94. 

81. Ala.—Little v. State, 89 So. 303, 
18 Ala.App. 98, certiorari denied 
89 So. 304, 206 Ala. 134—Stanley 
v. State, 88 So. 183, 18 Ala.App. 
60, certiorari denied Ex parte Stan¬ 
ley, 88 So. 449, 205 Ala. 431. 

Cal.—People v. Score, 120 P.2d 62, 48 
C.A.2d 495. 

Tex.—Jackson v. State, 280 S.W. 202, 
103 Tex.Cr. 318, certiorari denied 
46 S.Ct. 474, 271 U.S. 661, 70 L.Ed. 
1138. 

Wash.—State v. Ramos, 294 P. 223, 
159 Wash. 599. 

Appearance presented by the body 
and clothing of deceased is admissi¬ 
ble as res gestae. 

Cal.—People v. Majors, 3 F. 597, 65 
C. 138, 52 Am.R. 295. 

Fa.—Commonwealth v. Mudgett, 34 
A. 588, 174 Pa. 211. 

Clothing of victim of a homicide, 
if properly identified, may be exhibit¬ 
ed, on the principle that it is part 
of the “res gestae,“ to illustrate the 
nature of the wounds, to show the 
manner and means of death, or to 
throw light on any material matter 
at issue which is controverted or in 
doubt. 

La.—State v. Richey, 3 So.2d 285, 198 
La. 88. 

Extent of injury 

Ala.—Bryant v. State, 17 So.2d 427, 
31 Ala.App. 355. 

Tex.—Root v. State, Cr., 334 S.W.2d 
154. 

82. Ala.—Glover v. State, 148 So. 
160, 25 Ala-App. 423, certiorari de¬ 
nied 148 So. 161, 226 Ala. 578- 
Bowling v. State, 90 So. 33, 18 Ala. 
App. 231—Rogers v. State, 75 So. 
264, 16 Ala-App. 58, certiorari de¬ 
nied Ex parte Rogers, 76 So. 997. 
200 Ala. 699. 

16 C.J. p 579 note 96. 
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and tending to elucidate a main fact In Issue are admis¬ 
sible as part of the res gestae. 

Statements 83 or acts 84 of the injured person made 
or performed immediately or just prior to the of¬ 
fense, or so near thereto as to preclude the idea of 


forethought, and tending to elucidate a main fact 
in issue, are admissible as part of the res gestse; but 
statements 85 or acts 86 which are disconnected in 
point of time, or otherwise, with a main litigated 
fact are not admissible as part of the res gestae. 


83 . Ala.—Stephens v. State, 33 So. 
2d 245, 250 Ala. 123—Nolan v. 
State, 93 So. 529, 207 Ala. 663. 

Carlisle v. State, 58 So.2d 638, 36 
Ala.App. 241, certiorari denied 58 
So.2d 641, 257 Ala. 282—Dillard y. 
State, 165 So. 783, 27 Ala.App. 50. 
Ark.—Cook v. State, 258 S.W. 136, 
162 Ark. 205—Brents v. State, 247 
S.W. 1061, 157 Ark. 51. 

Cal.—People v. Mehaffey, 197 P.2d 12, 
32 C.2d 535, certiorari denied 69 S. 
Ct. 399, 335 LJ.S. 900, 93 L.Ed. 435. 
Fla.— Corpus Juris Secundum cited 
in Washington v. State, App., 118 
So.2d 650, 658. 

Ga.—Adams v. State, 148 S.E. 386, 
168 Ga. 530—Thompson v. State, 

143 S.E. 896, 166 Ga. 512. 

Ill.—People v. Gibson, 52 NE.2d 
1008, 385 Ill. 371—People v. Kreut- 
zer, 188 N.E. 422, 354 Ill. 430. 

Iowa.— Corpus Juris Secundum cited 
in. State v. Ebelshelser, 43 N.W.2d 
706, 710, 242 Iowa 49, 19 A.L.R.2d 
865. 

La.—State v. Bradford, 114 So. 83, 
164 La. 423. 

Minn.—State v. Newell, 159 N.W. 829, 
134 Minn. 384. 

Mo.—State v. Eaton, 292 S.W. 70, 316 
Mo. 995. 

Neb.—Fields v. State, 185 N.W. 400, 
107 Neb. 91. 

N.C.—State v. Slagle, 109 S.E. 844, 
182 N.C. 894. 

Tex.—Click v. State, 164 S.W.2d 664, 

144 Tex.Cr. 468—Thompson v. 
State, 33 S.W.2d 1067, 116 Tex.Cr. 
460. 

Va.—Pitchford v. Commonwealth, 
115 S.E. 707, 135 Va. 654—Karnes 
v. Commonwealth, 99 S.E. 562, 125 
Va. 758, 4 A.L.R. 1509. 

Wyo.— Corpus Juris Secundum cited 
in State v. Kump, 301 P.2d 808, 813, 
76 Wyo. 273. 

16 C.J. p 577 note 82. 

Statements as to purpose or destina¬ 
tion of journey or trip see supra 
§ 662(2). 

Complaint to sheriff 
Ala.—Brown v. State, 31 So.2d 681, 
249 Ala. 5. 

Iowa.—State v. Ebelshelser, 43 N.W. 
2d 706, 242 Iowa 49, 19 A.L.R.2d 
865. 

Declarations of Intention to have 
abortion operation 

In prosecution for causing death 
by abortion, testimony relating to 
declarations made by deceased on 
afternoon preceding day when abor¬ 
tion operation was performed, decla¬ 
rations made by deceased one week 
before alleged operation by accused, 
and letters written by deceased to 


her paramour, one and two weeks be¬ 
fore abortion operation took place, 
all relating to deceased's intention 
to have operation performed by ac¬ 
cused were admissible. 

Wis.—Kraut v. State, 280 N.W. 327, 
228 Wis. 386. 

Newspaper article 

In prosecution for assault with 
intent to murder, newspaper arti¬ 
cle written by the assaulted person 
and which provoked difficulty was 
held admissible as res gestse, and as 
showing extenuation or justification 
for offense. 

Ala.—Elmore v. State, 146 So. 824, 25 
AlaA.pp. 326, certiorari denied 146 
So. 826, 226 Ala. 327. 

Xn prosecution for rape, the fe¬ 
male's declarations made just before 
the offense may be admissible as 
part of the res gestse. 

Tex.—Jacobs v. State, 146 S.W. 558, 
66 Tex.Cr. 146—Ross v. State, 132 
S.W. 793, 60 Tex.Cr. 547. 

84. Ala.—Thornton v. State, 45 So. 
2d 298, 253 Ala. 444—Sanders v. 
State, 11 So.2d 740, 243 Ala. 691— 
Clayton v. State, 123 So. 236, 220 
Ala. 39. 

Corpus Juris Secundum cited in 

Polk v. State, 18 So.2d 698, 700, 31 
Ala.App. 473—Vinson v. State, 194 
So. 705, 29 Ala.App. 234—Stewart 
v. State, 172 So. 675, 27 Ala.App. 
315, certiorari denied 172 So. 678, 
233 Ala. 480—Hill v. State, 144 So. 
582, 25 Ala.App. 264, certiorari de¬ 
nied 144 So. 583, 225 Ala. 610— 
Windom v. State, 93 So. 79, 18 Ala. 
App. 430, certiorari denied Ex par¬ 
te Windom, 93 So. 924, 208 Ala. 
701—Hall v. State, 92 So. 527, 18 
Ala.App. 407, certiorari denied 92 
So. 920, 207 Ala. 711—Hardeman v. 
State, 70 So. 979, 14 Ala.App. 35. 
Cal.—People v. Soules, 106 P.2d 639, 
41 C.A.2d 298. 

Fla.—Corpus Juris Secundum cited 
in Washington v. State, App., 118 
So.2d 650, 658. 

Deceased not armed 

In homicide prosecution, testimony 
showing that at time of stabbing de¬ 
ceased was unarmed and made no 
demonstration or threat of violence 
toward accused was held admissible 
as part of res gestee. 

Okl.—Quinton v. State, 9 P.2d 51, 53 
Okl.Cr. 194. 

Nonaction of injured person 

Proof that deceased, when stopped 
by accused, did not strike accused 
was held admissible as res gestse. 
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Ala.—Brown v. State, 107 So. 29, 21 
Ala.App. 214. 

85. Ala.—Binns v. State, 151 So. 614, 
25 Ala.App. 590—Elmore v. State, 
146 So. 824, 25 Ala.App. 326, certio¬ 
rari denied 146 So. 826, 226 Ala. 
327—Kirkland v. State, 108 So. 262, 
21 Ala.App. 348—Butler v. State, 
77 So. 72, 16 Ala.App. 234. 

Ark.—Harmon v. State, 81 S.W.2d 
30, 190 Ark. 823. 

Cal.—People v. Carlton, 57 C. 83, 40 
Am.R. 112. 

Ga.—Roberts v. State, 88 S.E. 559, 
145 Ga. 78. 

Polk v. State, 89 S.E. 437, 18 Ga. 
App. 324. 

Iowa.—State v. Cooper, 191 N.W. 891, 
195 Iowa 258. 

Ky.—Canterbury v. Commonwealth, 
27 S.W.2d 946, 234 Ky. 268. 

La.—State v. Willie, 198 So. 897, 196 
La. 181—State v. Gustopolis, 125 
So. 862, 169 La. 707. 

Miss.—Nelson v. State, 92 So. 66, 129» 
Miss. 288. 

N.M.—State v. Massey, 258 P. 1009, 
32 N.M. 500. 

N.T.—People v. Wansker, 182 N.Y.S^ 
782, 191 App.DIv. 875. 

Okl.—Smith v. State, 175 P.2d 348, 
83 Okl.Cr. 209. 

S.C.—State v. Smith, 20 S.E.2d 726, 
200 S.C. 188—State v. Bigham, 131 
S.E. 603, 133 S.C. 491. 

Tex.—Archer v. State, 263 S.W. 305„ 
98 Tex.Cr. 91. 

16 C.J. p 577 notes 83, 84. 

86. Ala.—Barnes v. State, 14 So.2dJ 
246, 244 Ala. 597—Parris v. State, 
57 So. 857, 175 Ala. 1. 

Jackson v. State, 50 So.2d 282, 
35 Ala.App. 542—Corpus Juris Se¬ 
cundum cited in Polk v. State, 18. 
So.2d 698, 31 Ala.App. 473—Gary v. 
State, 92 So. 533, 18 AlaAjpp. 367. 
Cal.—People v. Blake, 18 P.2d 399,. 
129 C.A. 196. 

Ga.—Gunter v. State, 10 S.E.2d 264, 
63 Ga.App. 65. 

Ky.—Jackson v. Commonwealth, 249* 
S.W.2d 20. 

Assaults on others 

In murder prosecution defended on 
ground of self-defense, testimony 
showing assault on different people 
by deceased near place where killing 
occurred “in point of time and space" 
was properly excluded as not consti¬ 
tuting part of “res gestae," where- 
such assaults bore no relation to dif¬ 
ficulty between accused and de¬ 
ceased. 

Ala.—Polk v. State, 18 So.2d 698, 31. 
Ala.App. 473. 
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A third person's statements, exclamations, acts, and 
conduct are admissible in evidence when they are so 
closely connected with the crime as to constitute a part 
of the res gestse. 
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Library References 
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The statements and exclamations 87 or acts and 
conduct 88 of third persons are admissible in evi¬ 
dence when they are so closely connected with the 


87 . U.S.—Stockman v. U. S. f C.C.A. 
Wash., 8 F.2d 211. 

Kelly v. U. S., C.C.A.Md., 293 F. 
689—Tuckerman v. U. S., C.C.A. 
Tenn., 291 F. 958, certiorari denied 
44 S.Ct. 137, 263 U.S. 716, 68 L.Ed. 
622—Berryman v. U. S., C.C.A. 
Tenn., 291 F. 958, certiorari denied 
44 S.Ct. 137, 263 U.S. 716, 68 L.Ed. 
521—Wilkes v. U. S., C.CA.Tenn., 
291 F. 958, certiorari denied 44 S.Ct. 
137, 263 U.S. 716, 68 L.Ed. 522. 

Ala.—Payne v. State, 74 So.2d 630, 
261 Ala. 397—Ellis v. State, 11 So. 
2d 861, 244 Ala. 79—Kirkland v. 
State, 96 So. 892, 209 Ala. 661. 

Connelly v. State, 1 So.2d 606, 30 
Ala.App. 91, certiorari denied 1 So. 
2d 608, 241 Ala. 132—Hutto v. 
State, 165 So. 871, 27 Ala.App. 81 
—Brasher v. State, 112 So. 535, 22 
Ala.App. 79—Hannah v. State, 99 
So. 60, 19 Ala.App. 674—Ellis v. 
State, 93 So. 334, 18 Ala.App. 544— 
Crawley v. State, 79 So. 804, 16 
AlaApp. 545, certiorari denied Ex 
parte Crawley, 80 So. 893, 202 Ala. 
698—Gray v. Town of Clanton, 72 
So. 209, 14 Ala.App. 631. 

Ariz.—Lee v. State, 229 P. 939, 27 
Arlz. 52. 

Cal.—People v. Derby, App., 2 Cal. 
Rptr. 401—People v. Reifenstuhl, 
99 P.2d 564, 37 C.A.2d 402. 

Ga.—Swain v. State, 101 S.E. 539, 
149 Ga. 629. 

Idaho.—State v. Breyer, 232 P. 560, 
40 Idaho 324. 

Ill.—People v. Mulvaney, 121 N.E. 
229, 286 Ill. 114. 

Iowa.—State v. Deeper, 200 N.W. 732, 
199 Iowa 432—State v. Lewallen, 
199 N.W. 266, 198 Iowa 382. 

Ky.—Parsons v. Commonwealth, 148 
S.W.2d 301, 285 Ky. 472—Combs v. 
Commonwealth, 83 S.W.2d 46, 269 
Ky. 703—Saylor v. Commonwealth, 
29 S.W.2d 629, 235 Ky. 78, followed 
in 29 S.W.2d 632, 235 Ky. 85. 
la.—State v. Jenkins, 107 So.2d 632, 
236 La. 256, certiorari denied Jen¬ 
kins v. Louisiana, 79 S.Ct. 1135, 359 
U.S. 998, 3 L.Ed.2d 986—State v. 
Di Vincenti, 93 So.2d 676, 232 La. 
13—State v. Compagno, 89 So.2d 
158, 230 La. 657—State v. Davis, 
110 So. 733, 162 La. 500—State v. 
Bussey, 110 So. 626, 162 La. 393— 
State v. Pilcher, 104 So. 717, 158 
La. 791. 

Md.—Little v. State, 105 A.2d 501, 
204 Md. 518—Alexander v. State, 
84 A.2d 98, 198 Md. 395. 

Minn.—State v. Sucik, 14 N.W.2d 857, 
217 Minn. 556. 


Mo.—State v. Sarkis, 313 S.W.2d 723 
—State v. Allen, 246 S.W. 946. 

N.C.—State v. Davis, 98 S.E. 785, 177 
N.C. 573. 

Okl.—Nail v. State, 192 P. 592, 18 
Okl.Cr. 40. 

Pa.—Commonwealth v. Gardner, 128 
A 87, 282 Pa. 458. 

Commonwealth v. Bova, 119 A 2d 
866, 180 Pa.Super. 359. 

S.C.—State v. Long, 195 S.E. 624, 186 
S.C. 439. 

Tex.—Furrh v. State, Cr., 325 S.W.2d 
699—Monroe v. State, Cr., 313 S.W. 
2d 610—Andrews v. State, 279 S.W. 
2d 331, 161 Tex.Cr. 550—Ottinger 
v. State, 242 S.W.2d 426, 156 Tex. 
Cr. 391—Lewis v. State, 237 S.W.2d 
293, 155 Tex.Cr. 544—Tilford v. 
State, 232 S.W.2d 724, 155 Tex.Cr. 
170—Tipps v. State, 207 SW.2d 410, 
151 Tex.Cr. 340—Lutz v. State, 176 
S.W.2d 317, 146 Tex.Cr. 503—McCoy 
v. State, 162 S.W.2d 976, 144 Tex. 
Cr. 309—Smith v. State, 152 S.W.2d 
751, 142 Tex.Cr. 349—Dabney v. 
State, 146 S.W.2d 1000, 141 Tex.Cr. 
16—Wharton v. State, 38 S.W.2d 
72, 117 Tex.Cr. 439—Dennis v. 

State, 2 S.W.2d 223, 108 Tex.Cr. 
672—Mendosa v. State, 290 S.W. 
1100, 106 Tex.Cr. 127—Hickox v. 
State, 285 SW. 621, 104 Tex.Cr. 
649—Hathcock v. State, 281 S.W. 
859, 103 Tex.Cr. 518—Sheffield v. 
State, 268 S.W. 162, 99 Tex.Cr. 
95—Davis v. State, 257 S.W. 1099, 
96 Tex.Cr. 367—Steele v. State, 251 
S.W. 222, 94 Tex.Cr. 345—Davis v. 
State, 231 S.W. 784, 89 Tex.Cr. 411 
—Lowe v. State, 201 S.W. 986, 83 
Tex.Cr. 134. 

Utah.—State v. Rasmussen, 68 P.2d 
176, 92 Utah 357. 

Va.—McReynolds v. Commonwealth, 
15 S.E.2d 70, 177 Va. 933—Taylor v. 
Commonwealth, 94 S.E. 795, 122 Va. 
886 . 

Wis.—Weber v. State, 197 N.W. 193, 
183 Wis. 85. 

16 C.J. p 579 note 98. 

Affecting action of participants 

Declaration of bystander will be 
received in evidence, if fairly infer¬ 
able that It affected action of par¬ 
ticipants in some essential particu¬ 
lar or promoted doing of some im¬ 
portant act. 

La.—State v. Pilcher, 104 So. 717, 158 
La. 791. 

Admission of guilt 
A statement of one found at a 
still, and arrested, that he was 
caught “dead to right,” and that 
the officers might just as well turn 
accused and another loose, and that 
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they had not been there at all, was 
material evidence tending to prove 
accused's innocence, having been 
made at the time of the occurrence 
of the main fact, and tending to 
elucidate such fact, and so harmo¬ 
nizing with It as obviously to con¬ 
stitute but one transaction, and hav¬ 
ing been made without time for 
meditation or concoction of an ex¬ 
cuse. 

Ala.—Ellis v. State, 93 So. 334, 18 
Ala.App. 544. 

Denial of res gestae statement 

Where, after witnesses testified 
to statements of another witness as 
part of the res gestae as to who 
shot deceased and why, such witness 
denied making such statements, 
such statements of the other wit¬ 
ness could not be limited to Im¬ 
peachment, but were admissible as 
substantive evidence. 

Iowa.—State v. Menilla, 158 N.W. 

645, 177 Iowa 283. 

In rape prosecution 
Statements and exclamations of 
third persons which are so connect¬ 
ed with the offense as to constitute 
a part of the res gestae may be ad¬ 
mitted in a prosecution for rape. 
Ark.—Clift v. State, 243 S.W. 955, 155 
Ark. 37. 

52 C.J. p 1062 note 52^ 

Unknown complaint 

Statement made by unknown wo¬ 
man, in request by telephone that po¬ 
lice be sent, that a girl was scream¬ 
ing in the park and that woman 
thought she was being raped was ad¬ 
missible In prosecution for rape as 
part of a spontaneous exclamation. 
Del.—Curran v. State, 122 A.2d 126, 
10 Terry 587, certiorari denied Cur¬ 
ran v. State of Delaware, 77 S.Ct. 
151, 352 U.S. 913, 1 L.Ed.2d 120. 

88. Ala.—Ellis v. State, 11 So.2d 861, 
244 Ala. 79. 

Ellis v. State, 86 So.2d 842, 38 
Ala.App. 379, certiorari dismissed 
86 So.2d 846, 264 Ala. 695—Oldham 
v. State, 161 So. 546, 26 Ala.App. 
339, certiorari denied 161 So. 548, 
230 Ala. 465—Long v. State, 121 So. 
453, 23 AlaApp. 107—Pruitt v. 
State, 113 So. 316, third case, 22 
AlaApp. 113, certiorari denied 113 
So. 317, 216 Ala. 353—Fuller v. 
State, 107 So. 731, 21 AlaApp. 300 
—Brown v. State, 107 So. 29, 21 Ala. 
App. 214—Howton v. State, 107 So. 
28, 21 AlaApp. 237—Cleckler v. 
State, 106 So. 622, 21 AlaApp. 191 
—Vincent v. State, 104 So. 686, 20 
AlaApp. 637—Adklsson v. State, 
104 So. 674, 20 AlaApp. 629—Pate 
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crime as to constitute a part of the res gestae. On 
the other hand, statements and exclamations 89 or 
acts and conduct 90 of third persons, which, by time, 
events, or circumstances, are so separated from the 
offense as not to form a part of the transaction, are 
not admissible as part of the res gestae. 

Acts and declarations of conspirators and code¬ 
fendants forming part of the res gestae are consid¬ 
ered infra § 777. 


The exclamations or declarations of mere bystand¬ 
ers may be admissible as part of the res gestae, 90 - 6, 
provided the statements are free of afterthought 
and are not mere opinions or conclusions; 90 - 10 but 
it has been held that such statements, even though 
spontaneous and unpremeditated, are not admissible 
as part of the res gestae. 90 * 16 Where a declaration 
or statement is made by a bystander during the 
I progress of an altercation, which results in one of 


v. State, 102 So. 156, 20 Ala.App. 
358—Lakey v. State, 101 So. 537, 
20 Ala.App. 78, certiorari denied 
Ex parte Lakey, 101 So. 541, 211 
Ala. 615—Haney v. State, 101 So. 
533, 20 AlaApp. 236, certiorari de¬ 
nied Ex parte Haney, 101 So. 537, 
211 Ala. 614—Dawkins v. State, 
99 So. 661, 19 AlaA.pp. 589—Harris 
v. State, 99 So. 320, 19 AlaAopp. 
575—Tolen v. State, 93 So. 278, 18 
Ala-App. 523—Baker v. State, 88 
So. 370, 18 Ala.App. 48—Latikos v. 
State, 88 So. 45, 17 Ala.App. 692- 
Tittle v. State, 73 So. 142, 15 Ala. 
App. 306. 

Cal.—People v. Eppstein, 290 P. 1054, 
108 C.A. 72. 

Ga.—Jones v. State, 18 S.E.2d 510, 
66 Ga.App. 541. 

Idaho.—State v. Thomas, 278 P. 773, 
47 Idaho 760. 

Ky.—Parsons v. Commonwealth, 148 
S.W.2d 301, 285 Ky. 472. 

Mo.—State v. Cruts, 231 S.W. 602, 
288 Mo. 107. 

State v. Johnson, App., 34 S.W. 2d 
712—State v. Ware, App., 274 S.W. 
853. 

N.J.—State v. Zimmer, 4 A.2d 82, 122 
N.J.Law 154. 

N.C.—State v. Jessup, 111 S.E. 523, 
183 N.C. 771. 

Or.—State v. Reynolds, 86 P.2d 413, 
160 Or. 445. 

Tex.—Monroe v. State, Cr., 313 S.W. 
2d 610—Klinedlnst v. State, 265 S. 
W.2d 593, 169 Tex.Cr. 510, certio¬ 
rari denied 74 S.Ct. 534, 347 U.S. 
930, 98 L.Ed. 1082—Davis v. State, 
239 S.W.2d 109, 156 Tex.Cr. 76- 
Lewis v. State, 237 S.W.2d 293, 155 
Tex.Cr. 544—Thompson v. State, 
136 S.W.2d 840, 138 Tex.Cr. 491- 
Moor e v. State, 81 S.W.2d 
1015, 128 Tex.Cr. 459—Mazurek v. 
State, 75 S.W.2d 92, 127 Tex.Cr. 
49—Brown v. State, 47 S.W.2d 290, 
120 Tex.Cr. 95—Colvin v. State, 43 
S.W.2d 934, 119 Tex.Cr. 197—Wash¬ 
ington v. State, 21 S.W.2d 524, 
113 Tex.Cr. 291—Aldridge v. State, 
276 S.W. 256, 101 Tex.Cr. 462— 
Hall v. State, 275 S.W. 1047, 101 
Tex.Cr. 396—Gonzales v. State, 272 
S.W. 777, 100 Tex.Cr. 235—Reyno- 
sa v. State, 272 S.W. 452, 100 Tex. 
Cr. 218—May v. State, 260 S.W. 873, 
97 Tex.Cr. 284—Holman v. State, 
243 S.W. 1093, 92 Tex.Cr. 364— 
Bennett v. State, 202 S.W. 730, 83 


Tex.Cr. 268—Renfro v. State, 199 
S.W. 1096, 82 Tex.Cr. 343. 

Va.—McReynolds v. Commonwealth, 
15 S.E.2d 70, 177 Va. 933. 

16 C.J. p 579 note 99. 

Entries in shop hooks 
In a prosecution for violating: the 
Cold Storage Law, when original en¬ 
tries in shop books kept by a cold 
storage warehouse company are 
made at the time of the receipt of 
the goods In the warehouse or at 
the time of the delivery of such 
goods to a purchaser, the entries are 
part of the res gestae of the trans¬ 
action to which they relate, and, as 
such, are competent where the trans¬ 
actions themselves are in Issue. 
Ohio.—Leonard v. State, 127 N.E. 464, 
100 Ohio St. 456. 

Proof of another’s guilt 
One accused of crime may show 
his innocence by proof of guilt of 
another, provided evidence relates to 
res gestae of offense. 

Ala.—Erskine v. State, 107 So. 720, 
21 Ala.App. 307. 

Injury sustained by another 

In murder prosecution, state was 
properly permitted to show that de¬ 
ceased’s wife was injured at same 
time as deceased and to show nature 
of her injuries, since that was part 
of res gestae. 

Ala.—Stokley v. State, 49 So.2d 284, 
254 Ala. 534. 

89. U.S.—'U. S. v. Konovsky, C.A.I11., 
202 F.2d 721. 

Ala.—Flowers v. State, 17 So.2d 285, 
31 Ala.App. 337—Jones v. State, 101 
So. 331, 20 Ala.App. 247—Sexton v. 
State, 98 So. 705, 19 Ala.App. 408, 
certiorari denied Ex parte Sexton, 
98 So. 706, 210 Ala. 656—Brisendine 
v. State, 97 So. 254, 19 Ala.App. 356 
—Ellis v. State, 93 So. 334, 18 Ala, 
App. 544. 

Cal.—People v. Mendez, 223 P. 65, 
193 C. 39. 

People v. De Prima, 341 P.2d 840, 
172 C.A.2d 109—People v. Fong 
Sing, 175 P. 911, 38 C.A. 253. 

Fla.—Half rich v. State, 165 So. 285, 
122 Fla. 375. 

Idaho.—State v. Hix, 90 P.2d 694, 60 
Idaho 224. 

Ill.—People v. Zachary, 141 N.E. 732, 
310 Ill. 351. 

Ky.—Harlan v. Commonwealth, 68 S 
W.2d 443, 253 Ky. 1—Hall v. Com- 
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monwealth, 289 S.W. 1102, 217 Ky. 
518—Logan v. Commonwealth, 19 X 
S.W. 676, 174 Ky. 80. 

La.—State v. Matassa, 62. So.2d 609, 
222 La. 363—State v. Brown, 109 
So. 394, 161 La. 704. 

Mo.—State v. Dalton, 23 S.W.2d 1. 
Okl.—Corpus Juris Secundum cited 
In Rousek v. State, 228 P.2d 668, 
671, 93 Okl.Cr. 366. 

Tex.—Ervin v. State, 219 S.W.2d 461, 
163 Tex,Cr. 211—Young v. State, 124 
S.W.2d 144, 136 Tex.Cr. 149—Tuck¬ 
er v. State, 263 S.W. 920, 97 Tex.Cr. 
653. 

16 C.J. p 579 note 1. 

Agent’s conversations as to past 
or other transactions, or his conver¬ 
sations with strangers, are inadmis¬ 
sible, as not part of res gestae. 

Mo.—State v. Dalton, 23 S.W.2d 1. 

Must shed light on transaction 

Statement by third party to be 
admissible as res gestae, must shed 
light on main transaction. 

Tex.—Fisher v. State, 272 S.W. 465, 
100 Tex.Cr. 205. 

90. Ala.—Houston v. State, 82 So. 
503, 203 Ala. 261. 

Smith v. State, 109 So. 294, 21 
Ala.App. 460. 

Cal.—People v. Mahoney, 258 P. 607, 
201 C. 618. 

16 C.J. p 580 note 2. 

90.5 Del.—Cloud v. State, 154 A.2d 
680. 

Ga.—Henderson v. State, 82 S.E.2d 
638, 210 Ga. 680. 

La.—State v. Jenkins, 107 So.2d 632, 
236 La. 256, certiorari denied Jen¬ 
kins v. Louisiana, 79 S.Ct. 1135, 359 
U.S. 998, 3 L.Ed.2d 986. 

Pa.—Commonwealth v. Noble, 88 A.2d 
760, 371 Pa. 138. 

Tex.—Broussard v. State, Cr., 312 
S.W.2d 664—TIschmacher v. State, 
221 S.W.2d 258, 153 Tex.Cr. 481— 
Spivey v. State, 171 S.W.2d 140, 

146 Tex.Cr. 11—Vallone v. State, 

147 S.W.2d 227, 141 Tex.Cr. 220. 

90.10 Ga.—Henderson v. State, 82 S. 

E.2d 638, 210 Ga. 680. 

Tex.—De Lira v. State, 297 S.W.2d 
953, 164 Tex.Cr. 194. 


90.15 Ky.—Jones v. Commonwealth, 
233 S.W.2d 1007, 313 Ky. 827. 
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the parties shooting and killing the other, and which 
remark gives character to an act of accused, which 
act is a proper subject of proof at the trial, such 
statement may be introduced in evidence as part of 
the res gestae. 90 * 20 

§ 674. -After Offense 

Declarations, exclamations, acts, and conduct of 
third persons, even though made after the offense, may 
be admissible as res gestae but they are not admissible 
if they are made or take place so long after the offense 
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as to indicate a lack of spontaneity In immediate causal 
relation to the offense. 

Declarations and exclamations of third persons 
which are so connected with the offense as to con¬ 
stitute a part of the res gestae thereof are admissible 
in evidence even though made after the offense, 91 
but they are not admissible if merely a narrative of 
a past event or if made so long after the offense as 
to indicate a lack of spontaneity in immediate causal 
relation to the offense. 92 Likewise, the acts and 


90.20 Okl.—Fell v. State, 161 P.2d 
770, 81 Okl.Cr. 133—Baysinger v. 
Territory, 82 P. 728, 15 Okl. 386. 

91. U.S.—Pietrzak v. U. S. f C.A.Fla., 

188 F.2d 418, certiorari denied 72 
S.Ct. 44, 342 U.S. 824, 96 L.Ed. 
623. 

Tuckerman v. U. S., C.C.A.Tenn., 
291 F. 958, certiorari denied 44 S. 
Ct. 137, 263 U.S. 716, 68 L.Ed. 522 
—Berryman v. U. S., 291 F. 958, 
certiorari denied 44 S.Ct. 137, 263 
U.S. 716, 68 L.Ed. 521—Wilkes v. 
IT. S., 291 F. 958, certiorari denied 
44 S.Ct. 137, 263 U.S. 716, 68 L.Ed. 
522. 

Ala.—Stuart v. State, 14 So.2d 147, 
244 Ala. 434—Kiel v. State, 184 So. 
210, 236 Ala. 685. 

Hall v. State, 58 So.2d 479, 36 
Ala.App. 407, certiorari denied 58 
So.2d 482, 257 Ala. 239—Smith v. 
State, 148 So. 336, 25 AlaApp. 
445—Grimes v. State, 119 So. 26, 
22 Ala.App. 638—Quinn v. State, 
109 So. 368, 21 Ala.App. 459— 

Erskine v. State. 107 So. 720, 21 
Ala.App. 307—Largin v. State, 104 
So. 556, 20 Ala.App. 610—Swoope 
v. State, 96 So. 728, 19 Ala.App. 
254—Nalls v. State, 95 So. 591, 
19 Ala.App. 146—Hardaman v. 
State, 81 So. 449, 17 Ala.App. 49, 
certiorari denied Ex parte State, 81 
So. 656, 202 Ala. 694—Cole v. State, 
75 So. 261, 16 Ala.App. 55—New¬ 
som v. State, 72 So. 579, 15 Ala. 
App. 43, certiorari denied Ex parte 
Newsom, 73 So. 1001, 198 Ala. 692. 
Ark.—Combs v. State, 260 S.W. 736, 
163 Ark. 650. 

Cal.—People v. Lee Tick, 209 P. 538, 

189 C. 599. 

Colo.—Archina v. People, 307 P.2d 
1083, 135 Colo. 8. 

Fla.—Crews v. State, 196 So. 590, 143 
Fla. 263. 

Ga.—Dukes v. State, 81 S.E.2d 864, 90 
Ga.App. 50. 

Ill.—People v. Kopke, 33 N.E.2d 216, 
376 Ill. 171, certiorari denied Kop¬ 
ke v. State of Illinois, 62 S.Ct. 87, 
314 U.S. 646, 86 L.Ed. 518. 

Iowa.—State v. Berry, 40 N,W.2d 480, 
241 Iowa 211. 

Ky.—Warren v. Commonwealth, 333 
S.W.2d 766—Combs v. Common¬ 
wealth, 246 S.W. 132, 196 Ky. 804. 
La.—State v. McFarlain, 13 So.2d 
62, 202 La. 801. 


Mich.—People v. Todaro, 240 N.W. 90, 
256 Mich. 427. 

Minn.—State v. Sucik, 14 N.W.2d 857, 
217 Minn. 556. 

Miss.—Knight v. State, 60 So.2d 638, 
215 Miss. 251. 

Mo.—State v. Lowry, 12 S.W.2d 469, 
321 Mo. 870—State v. Fletcher, 190 
S.W. 317—State v. Walker, 78 Mo. 
380, 386. 

N.J.—State v. Doro, 134 A. 611, 103 
N.J.Law 88. 

Okl.—Littke v. State, Cr., 300 P.2d 
684. 

Pa.—Commonwealth v. Dennery, 102 
A. 874, 259 Pa. 223. 

Commonwealth v. O'Brien, 164 A. 
360, 107 Pa.Super. 569, reversed on 
other grounds 168 A. 244, 312 Pa. 
543. 

Tex.—Griffin v. State, 261 S.W.2d 838, 
159 Tex.Cr. 142—Allala v. State, 250 
S.W.2d 207, 157 Tex.Cr. 458—Jen¬ 
nings v. State, 226 S.W.2d 126, 154 
Tex.Cr. 211—Tipps v. State, 207 S. 
W.2d 410, 151 Tex.Cr. 340—Scott v. 
State, 202 S.W.2d 669, 150 Tex.Cr. 
529—Blackmon v. State, 186 S.W.2d 
77, 148 Tex.Cr. 241—Smith v. State, 
152 S.W.2d 751, 142 Tex.Cr. 349— 
Layes v. State, 113 S.W.2d 909, 
133 Tex.Cr. 627—Halbert v. State, 
51 S.W.2d 321, 121 Tex.Cr. 355- 
Blocker v. State, 40 S.W.2d 803, 
118 Tex.Cr. 202—Curtis v. State, 39 
S.W.2d 52, 118 Tex.Cr. 408—Grogan 
v. State, 24 S.W.2d 1096, 114 Tex. 
Cr. 306—Van Winkle v. State, 16 S. 
W.2d 238, 112 Tex.Cr. 291—Baird v. 
State, 13 S.W.2d 832, 111 Tex.Cr. 
640—Douglas v. State, 12 S.W.2d 
563, 111 Tex.Cr. 262—Jordan v. 
State, 296 S.W. 582, 107 Tex.Cr. 
307—Meador v. State, 289 S.W. 691, 
105 Tex.Cr. 690—Elliott v. State, 
281 S.W. 863, 103 Tex.Cr. 560- 
Bell v. State, 250 S.W. 177, 94 Tex. 
Cr. 266, error dismissed Bell v. 
State of Texas, 45 S.Ct. 97, 266 U.S. 
640, 69 L.Ed. 483—Copeland v. 

State, 249 S.W. 495, 94 Tex.Cr. 112 
—Newsome v. State, 249 S.W. 477, 
93 Tex.Cr. 622—Bell v. State, 243 
S.W. 1095, 92 Tex.Cr. 342—Taylor 
v. State, 229 S.W. 562, 89 Tex.Cr. 
112—Williams v. State, Cr., 219 
S.W. 829—Flewellen v. State, 204 
S.W. 657, 83 Tex.Cr. 568—Stubbs v. 
State, 193 S.W. 677, 81 Tex.Cr. 75. 
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Va.—Bennett v. Commonwealth, 28 
S.E.2d 13, 182 Va. 7. 

Wash.—State v. Green, 229 P.2d 318, 
38 Wash.2d 240—State v. Much, 287 
P. 57, 156 Wash. 403. 

Declaration of wife 
Res gestae declarations or excla¬ 
mations of the wife of accused are 
not inadmissible under the rule ex¬ 
cluding confidential communications 
between husband and wife. 

Tex.—Edwards v. State, 288 S.W. 
1071, 106 Tex.Cr. 458—Gilmore v. 
State, 241 S.W. 492, 91 Tex.Cr. 31. 

Statement by accused's mother, 
immediately after automobile col¬ 
lision, accused being present, that 
liquor caused tragedy, was properly 
admitted against objection of hear¬ 
say. 

Ga.—Chapman v. State, 151 S.E. 410, 
40 Ga.App. 725. 

92. Ala.—Stuart v. State, 14 So.2d 
147, 244 Ala. 434—Kiel v. State, 184 
So. 210, 236 Ala. 585—King v. State, 
93 So. 855, 208 Ala. 152. 

Morgan v. State, 45 So.2d 802, 35 
AlaApp. 269—Adams v. State, 29 
So.2d 148, 32 AlaApp. 626—Ste¬ 
phenson v. State, 185 So. 910, 28 
AlaApp. 418—Cadle v. State, 175 
So. 327, 27 AlaApp. 519—Morris v. 
State, 142 So. 685, 25 AlaApp. 175 
—Gladney v. State, 140 So. 176, 25 
AlaApp. 25—Doody v. State, 115 
So. 66, 22 AlaApp. 289. 

Ark,—Wolf v. State, 238 S.W. 25, 152 
Ark. 196—Hester v. State, 233 S.W. 
774, 149 Ark. 625—Holland v. State, 
190 S.W. 104, 126 Ark. 332. 

Cal.—People v. Hinshow, 227 P. 156, 
194 C. 1. 

Fla.—Green v. State, 113 So. 121, 93 
Fla. 1076. 

Ga.—Johnson v. State, 4 S.E.2d 813, 
188 Ga. 662—Reece v. State, 116 
S.E. 631, 155 Ga. 350—Hudson v. 
State, 113 S.E. 519, 153 Ga. 695. 

Bell v. State, 31 S.E.2d 109, 71 
GaApp. 430—Jones v. State, 9 S.E. 
2d 707, 62 GaApp. 734—Waddell v. 
State, 143 S.E. 600, 38 GaApp. 270 
—Bowen v. State, 137 S.E. 793, 36 
GaApp. 666. 

Ill.—People v. Willson, 81 N.E.2d 485, 
401 Ill. 68. 

Ky.—Campbell v. Commonwealth, 

157 S.W.2d 729, 289 Ky. 34—Har- 
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conduct of third persons after the offense may be 
admissible as res gestae, 93 but not if there is no im¬ 
mediate causal relation to the offense or if other 
essential requirements for res gestae are absent. 94 

§ 675. - Before Offense 

A third person's declarations, exclamations, acts, and 
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conduct which precede the offense Immediately or by a 
short Interval of time and which tend to elucidate a 
main fact In issue may be admissible as part of the res 
gestae. 

In accordance with the rule stated supra § 673, 
declarations and exclamations, 95 or acts and con- 


lan v. Commonwealth, 68 S.W. 2d 
448, 253 Ky. 1. 

La.—State v. Murphy, 127 So. 881, 
170 La. 398—State v. CJaccio, 112 
So. 486, 163 La. 563—State v. Webb, 
101 So. 338, 156 La. 952—State v. 
Breaux, 97 So. 458, 154 La. 320. 
Mo.—State v. Lora, 305 S.W.2d 452- 
State v. McQueen, 282 S.W.2d 539— 
State v. Crow, 141 S.W.2d 66, 346 
Mo. 306—State v. Aurentz, 263 S.W. 
178—State v. Harlan, 240 S.W. 197 
—State v. Burns, 213 S.W. 114, 278 
Mo. 441. 

N.J.—State v. De Paola, 73 A.2d 664, 
5 N.J. 1. 

State v. Griffin, 89 A.2d 67, 19 N. 
J.Super. 581. 

State v. Burrell, 170 A. 843, 112 
N.J.Law 330. 

N.T.—People v. De Simone, 121 N.E. 
761, 225 N.T. 261. 

N.C.—State v. Butler, 115 S.E. 889, 
185 N.C. 625—State v. Holdsclaw, 
105 S.E. 181, 180 N.C. 731. 

Okl.—Blackburn v. State, 230 P. 276, 
28 Okl.Cr. 288. 

Pa.—Commonwealth v. Noble, 88 A.2d 
760, 371 Pa. 138. 

S.C.—State v. Dickerson, 184 S.E. 585, 
179 S C 239. 

Tenn.—Cox v. State, 22 S.W.2d 225, 
160 Tenn. 221—Lyles v. State, 239 
S.W. 446, 146 Tenn. 70. 

Tex.—Furrh v. State, Cr., 325 S.W.2d 
699—Trimble v. State, 104 S.W.2d 
31, 132 Tex.Cr. 236—Bradford v. 
State, 54 S.W.2d 516, 122 Tex.Cr. 
191—Hendrix v. State, 289 S.W. 
38, 105 Tex.Cr. 463—Rhea v. State, 
275 S.W. 1021, 101 Tex.Cr. 298- 
Fisher v. State, 272 S.W. 465, 100 
Tex.Cr. 205—Holman v. State, 243 
S.W. 1093, 92 Tex.Cr. 364—Green¬ 
wood v. State, 208 S.W. 662, 84 Tex. 
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Communication by telephone 

On a trial for forging a bank 

check the testimony of the bank 
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duct, 96 of third persons which precede the offense 
immediately or by a short interval of time and which 
tend to elucidate a main fact in issue may be ad¬ 
missible as part of the res gestae, but statements and 
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exclamations, 97 or acts and conduct, 98 which are so 
disconnected in point of time, circumstance, or event 
from the offense that they do not form a part of 
the transaction, are not admissible as res gestae. 


I. CHARACTER AND REPUTATION 


§ 676. Of Accused 

a. In general 

b. When character in issue 

c. Trial by judge 

d. Mitigation or aggravation of punish¬ 

ment 

a. In General 

Except where the guilt of accused Is in no sense In 
doubt, evidence of accused's character Is relevant, and 
accused is generally entitled to introduce evidence of his 
good character as substantive proof of Innocence. 
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Admissibility: 

To mitigate or aggravate punish¬ 
ment see infra subdivision d of 
this section. 

In various criminal prosecutions 
see particular criminal titles. 
“The admission of character evi¬ 
dence is an exception to the hearsay 
rule. It is presumptive proof. It is 
evidence of a condition or charac¬ 
teristic from which the jury may 
presume or deduce a fact. It is ad¬ 
mitted under the general conception 
coming from observation, experi¬ 
ence, and common knowledge of hu¬ 
man nature that on a specific occa¬ 
sion it is improbable that a person 
of good character, or one who has 
uniformly pursued an upright, law- 
abiding, peaceable, or honest course 
of conduct, or the converse, has de¬ 
parted from It” 

Ky.—Shell v. Commonwealth, 53 S. 
W.2d 524, 525, 245 Ky. 223. 

Matter of right 

Miss.—Rosser v. State, 93 So.2d 470, 

230 Miss. 573. 

Basis of inference «■ 

Under general rule, accused may 
introduce affirmative testimony that 
general estimate of his character is 
so favorable that jury may infei 
that he would not be likely to com¬ 
mit offense charged. 
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U.S.—Michelson v. U. S., N.Y., 69 S. 

Ct. 213, 335 U.S. 469, 93 L.Ed. 168. 
Presumptions 
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with respect to the character of ac¬ 
cused is valuable and wholly apart 
from the presumption of innocence 
accorded by law. 

Mich.—People v. Neal, 287 N.W. 498 
290 Mich. 123. 

(2) So, where the evidence over¬ 
throws the presumption of inno¬ 
cence and raises a presumption of 
guilt, accused can support the pre¬ 
sumption of innocence by proof of 
good character. 

Okl.—Davidson v. State, 175 P. 129, 
15 Okl.Cr. 85. 

(3) Presumption of innocence gen¬ 
erally see supra § 581. 

(4) Presumption of good character 
see supra § 582. 

Doubt of guilt immaterial 
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134 Tex.Cr. 396. 



22A C. J. S, 


CRIMINAL LAW 


676 


accused committed the act complained of is at is¬ 
sue; 2 and this right exists even though the state 
offers to concede the good reputation of accused, 
if the evidence is not cumulative, 3 even though ac¬ 
cused is not examined as a witness in his own be¬ 
half, 4 even though the doctrine of self-defense does 
not arise, 6 or even though the evidence is direct and 
not merely circumstantial. 6 

It has been held that such evidence is admissible 
in prosecutions for crime of any grade, 7 regardless 
of whether the offense is one at common law or un¬ 
der statute, 8 and that, subject to limitations as to 
the particular traits of character which may or must 
be shown, it may be offered although the offense is 
merely mala prohibita; 3 but evidence of good char¬ 
acter has been confined by a few cases to crimes 
which involve some degree of moral turpitude, 10 or 


a guilty knowledge or criminal intent. 11 Whether 
the knowledge of the character witness is based on 
much or little evidence affects the weight of the 
testimony and not its admissibility; 12 and on direct 
examination the witness is not required to state the 
facts on which the claimed knowledge is based, un¬ 
less asked to do so. 13 

b. When Character in Issue 

By presenting evidence of good character accused 
puts his character in issue and permits the prosecution 
to introduce evidence in rebuttal; and, except where the 
character of accused Is an element of the crime charged, 
or is otherwise competent and admissible, the state may 
not ordinarily introduce evidence of his bad character or 
reputation unless he has so put his character in issue. 

By presenting evidence of good character, 14 even 
through cross-examination of the prosecution’s wit- 


2. Pa.—Commonwealth v. Knox, 94 
A.2d 128, 172 Pa.Super. 510, affirm¬ 
ed 97 A.2d 782, 874 Pa. 343—Com¬ 
monwealth v. Cohen, 157 A. 216, 103 
Pa.Super. 496. 

Tex.—Haney v. State, 56 S.W.2d 460, 
122 Tex.Cr. 496. 

W.Va.—State v. Cline, 130 S.E. 91, 
100 W.Va. 57. 

3. N.Y.—People v. Helms, 278 N.Y. 
S. 366, 243 App.Div. 818. 

4. U.S.—Edgington v. U. S., Iowa, 
17 S.Ct. 72, 164 U.S. 361, 41 L.Ed. 
467. 

Corpus Juris cited in Sutherland 
v. U. S., C.C.A.Va., 92 F.2d 305, 
308. 

N.C.—State v. Huskins, 184 S.E. 480, 
209 N.C. 727—State v. Shipman, 
163 S.E. 657, 202 N.C. 518—State 
v. Nance, 141 S.E. 468, 195 N.C. 47 
—State v. Phillips, 100 S.E. 577, 
178 N.C. 713. 

Tex.—Hennington v. State, 149 S.W. 
2d 587, 141 Tex.Cr. 449—Skelton v. 
State, 291 S.W. 238, 106 Tex.Cr. 
90. 

16 C.J. p 580 note 7. 

5. Okl.—Gilbert v. State, 128 P. 
1100, 129 P. 671, 8 Okl.Cr, 543. 

6. Ind.—Hall v. State, 31 N.E. 536, 
132 Ind. 317. 

Kan.—State v. Turner, 109 P. 983, 
83 Kan. 183. 

16 C.J. p 580 note 9. 

7. Ark.—Ware v. State, 121 S.W. 
927, 91 Ark. 555. 

N.C.—State v. Huskins, 184 S.E. 480, 
481, 209 N.C. 727. 

Weight of evidence of good charac¬ 
ter as affected by grade of crime 
see infra § 679. 

“In all cases, a person accused of a 
crime of any grade, whether a felony 
or a misdemeanor, has a right to of¬ 
fer In his defense testimony of his 
good character.” 


N.C.—State v. Huskins, supra. To 
same effect Lee v. State, 126 So. 
183, 184, 23 Ala.App. 403. 

In a quasi-criminal proseoution in¬ 
volving moral turpitude, where cir¬ 
cumstantial evidence was admitted 
to show fraudulent intent, evidence 
as to character of accused for hon¬ 
esty was admissible. 

Colo.—De Weese v. People, 156 P. 
594, 61 Colo. 140, L.R.A.1916E, 326. 

8. Ky.—Gaugh v. Commonwealth, 
87 S.W.2d 94, 261 Ky. 91. 

9. Mo.—State v. Quinn, 130 S.W.2d 
511, 344 Mo. 1072. 

10. Mass.—Commonwealth v. Na¬ 
gle, 32 N.E. 861, 157 Mass. 554. 

Character evidence Inadmissible as to 
particular crimes 

(1) In prosecution for pointing 
and aiming a firearm in violation of 
the Penal Law, testimony of a char¬ 
acter witness was properly excluded. 
N.Y.—People v. Dyda, 198 N.Y.S.2d 

741, 22 Misc.2d 246. 

(2) It has been held that evidence 
of good character is inadmissible 
where it could have no bearing, as in 
a prosecution for keeping a danger¬ 
ous dog, where accused admitted he 
kept the dog and the only question 
was whether such dog was a nui¬ 
sance. 

Pa.—Commonwealth v. Carl, 87 Pa. 
Super. 110. 

11. Tex.—Beesing v. State, 180 S.W. 
256, 78 Tex.Cr. 76. 

Jones v. State, 10 Tex.App. 552. 

Where mens rea is not involved in 

crime defined under the police power, 
character of accused is not in issue 
for any purpose, and evidence of his 
good reputation for some trait or an¬ 
other is not admissible. 

Pa.—Commonwealth v. Knox, 94 A. 
2d 128, 172 Pa.Super. 510, affirmed 
97 A.2d 782, 374 Pa. 343. 
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Particular crimes considered 

In prosecution of magistrate for 
violating provisions of the Magis¬ 
trates’ Court Act dealing with bail 
and for malfeasance, misfeasance, 
and nonfeasance, and for miscon¬ 
duct in office, court properly ruled 
that evidence of good character of 
magistrate was not admissible as to 
counts charging violations of the act, 
but was admissible with respect to 
counts alleging malfeasance and mis¬ 
conduct In office. 

Pa.—Commonwealth v. Knox, supra. 

12. U.S.—Kroot v. U. S., C.C.A.I11., 
66 F.2d 449. 

Ind.—Bryant v. State, 186 N.E. 322, 
205 Ind. 372. 

13. U.S.—Kroot v. U. S., C.CA.I11., 
66 F.2d 449. 

14. D.C.—Adams v. District of Co¬ 
lumbia, Mun.App., 134 A.2d 645. 

Ga.—Jackson v. State, 48 S.E.2d 864, 
204 Ga. 47. 

Mich.—People v. Neal, 287 N.W. 403, 
290 Mich. 123. 

Minn.—State v. Gress, 84 N.W. 2d 616, 
250 Minn. 337. 

Mo.—State v. Havens, 177 S.W.2d 
625. 

N.C.—State v. Bridgers, 64 S,E.2d 867, 
233 N.C. 577—State v. Wentz, 97 
S.E. 420, 176 N.C. 745. 

Okl.—Holleman v. State, 125 P.2d 
239, 74 Okl.Cr. 258. 

Tex.—Gamble v. State, 193 S.W.2d 
680, 149 Tex.Cr. 282. 

“The price a defendant must pay 
for attempting to prove his good 
name is to throw open the entire sub¬ 
ject which the law has kept closed 
for his benefit and to make himself 
vulnerable where the law otherwise 
shields him.” 

U.S.—Michelson v. U. S. f N.Y., 69 S. 
Ct. 213, 220, 335 U.S. 469, 93 L.Ed. 
168. 

Travis v. U. S., C.A.C 0 I 0 ., 247 F. 
2d 130, 132. 
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nesses, 14 - 5 accused puts his character in issue; and in rebuttal, 15 and may within limits elicit evidence 
in such case the prosecution may introduce evidence of accused's bad character by cross-examination of 


Character held put in issue 

(1) Generally. 

N.J.—State v. Villano, 142 A. 643, 6 
N.J.Misc. 713, affirmed 146 A. 917, 
106 N.J.Law 601. 

(2) Issue with respect to character 
or general reputation of accused is 
ordinarily raised by accused’s coun¬ 
sel offering testimony thereof; but 
the Issue can be raised in other ways. 
Ohio.—Sabo v. State, 163 N.E. 28, 

119 Ohio St. 231. 

(3) Accused’s character is put in 
issue, so as to permit rebutting evi¬ 
dence by the state, by his statement 
to the court and jury as to his good 
character as well as by sworn tes¬ 
timony introduced in his behalf. 

Ga.—Clarke v. State, 183 S.E. 92, 62 

Ga.App. 254—Jackson v. State, 153 
S.E. 618, 41 Ga.App. 571—Cowart v. 
State, 125 S.E. 770, 33 Ga.App. 122 
—Barnes v. State, 100 S.E. 788, 24 
Ga.App. 372. 

(4) Evidence brought out by ac¬ 
cused that he became “wild and 
crazy” only when intoxicated, put 
character as peaceable man in is¬ 
sue. 

Va.—Colvin v. Commonwealth, 137 S. 
E. 476, 147 Va. 663. 

(6) So also, accused’s character 
is put in issue, where, after he has 
testified, the state introduced evi¬ 
dence of his bad character, without 
any restriction or request for re¬ 
striction thereof to his character as a 
witness, and he thereafter introduc¬ 
ed evidence of his good character to 
“rebut.” 

N.C—State v. Atwood, 97 S.E. 12, 
176 N.C. 704. 

(6) In prosecution for larceny aft¬ 
er trust, accused by his statement 
that that was the first time he had 
been charged with a thing like that 
put his character in issue, so as to 
authorize introduction of character 
evidence by state. 

Ga.—Sikes v. State, 47 S.E.2d 677, 76 
GaA.pp. 883. 

Character issue held not raised 

(1) Generally. 

Ga.—Folds v. State, 84 S.E.2d 584, 
90 Ga.App. 849. 

Ky.—Rose v. Commonwealth, 149 S. 

W.2d 772, 286 Ky. 53. 

Minn.—State v. Nelson, 181 N.W. 
850, 148 Minn. 285. 

N.H.—State v. Hersom, 152 A. 276, 
84 N.H. 433. 

Okl.—Flynn v. State, 96 F.2d 96, 68 
Okl.Cr. 72. 

Or.—State v. Ewing, 149 P.2d 765, 
174 Or. 487. 

(2) Where accused did not go on 
the stand nor offer evidence with re¬ 
spect to his character. 

N.C.—State v. Proctor, 195 S.E. 816, 
213 N.C. 221. 


(3) Where, although accused of¬ 
fered evidence of his good charac¬ 
ter, it was excluded from consid¬ 
eration of the jury on the ground 
that the witnesses were not qualified 
to speak. 

W.Va.—State v. Conway, 120 S.E. 78, 
94 W.Va. 676. 

(4) By accused's statement in 
cross-examination that he never rob¬ 
bed anybody. 

Minn.—State v. Stockton, 233 N.W. 
307, 181 Minn. 566. 

(5) General reputation of accused 
as a law-abiding citizen was not put 
in issue by accused by asking a ques¬ 
tion thereon and receiving a denial of 
knowledge by the witness, and evi¬ 
dence thereof by the state was there¬ 
fore error. 

Miss.—Webb v. State, 71 So. 738, 111 
Miss. 419. 

14.5 D.C.—Adams v. District of Co¬ 
lumbia, Mun.App., 134 A.2d 645. 
Miss.—Brethern v. State, 2 So.2d 798, 
191 Miss. 151. 

Not proper way to ellolt character 
evidence 

In prosecution for dispensing 
drugs, question put to police officer 
on cross-examination by defense 
counsel as to whether accused had a 
record for narcotics was not the 
proper way to elicit character evi¬ 
dence and should have been stricken 
as irrelevant, but once admitted the 
question placed accused’s character 
in issue, and answer to effect that 
accused had no previous narcotics 
record tended to establish accused’s 
good character and prosecution had 
the right to rebut such testimony. 
D.C.—Adams v. District of Columbia, 
Mun.App., 134 A.2d 645. 

15. U.S.—Michelson v. U. S., N.Y., 69 
S.Ct. 213, 335 U.S. 469, 93 L.Ed. 
168. 

Smith v. U. S., C.A.Cal., 173 F.2d 
181. 

Ala.—Helms v. State, 47 So.2d 276, 
254 Ala. 14—Jarrell v. State, 36 
So.2d 336, 251 Ala. 50. 

Smith v. State, 80 So.2d 302, 38 
Ala.App. 23, afllrmed 80 So.2d 307, 
262 Ala. 584—Johnson v. State, 72 
So. 561, 15 Ala.App. 75, reversed on 
other grounds Ex parte State, 74 
So. 366, 199 Ala. 255. 

Ark.—Lentz v. State, 272 S.W. 847, 
169 Ark. 31. 

Cal.—People v. Hughes, 267 P.2d 376, 
123 C.A.2d 767. 

D.C.—Josey v. U. S., 135 F.2d 809, 77 
U.S.App.D.C. 321. 

Adams v. District of Columbia, 
Mun.App., 134 A.2d 645. 

Ga.—Mimbs v. State, 5 S.E.2d 770, 
189 Ga. 189—Camp v. State, 175 S. 
E. 646, 179 Ga. 292. 

Barber v. State, 98 S.E.2d 575, 95 
Ga.App. 763—Smith v. State, 85 S. 
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E.2d 623, 91 Ga.App. 360—-Folds v. 
State, 84 S.E.2d 584, 90 GaA.pp. 
849—Sikes v. State, 47 S.E.2d 677, 
76 Ga.App. 883—Giles v. State, 32 
S.E.2d 111, 71 Ga.App. 736—Clarke 
v. State, 183 S.E. 92, 52 Ga.App. 254 
—Turner v. State, 160 S.E. 509, 43 
Ga.App. 799—Knighton v. State, 
150 S.E. 432, 40 Ga.App. 489—Cow¬ 
art v. State, 125 S.E. 770, 33 Ga. 
App. 122—Barnes v. State, 100 S.E. 
788, 24 Ga.App. 372. 

Ill.—People v. Holt, 76 N.E.2d 474, 
398 Ill. 606—People v. Willy, 133 
N.E. 859, 301 Ill. 307. 

Ky.—Gaugh v. Commonwealth, 87 S. 
W.2d 94, 261 Ky. 91—Shell v. Com¬ 
monwealth, 53 S.W.2d 524, 245 Ky. 
223—Denton v. Commonwealth, 221 
S.W. 202, 188 Ky. 30. 

La.—State v. Thornhill, 178 So. 343, 
188 La. 762—State v. Savoy, 129 
So. 209, 170 La. 803. 

Md.—Comi v. State, 97 A.2d 129, 202 
Md. 472, certiorari denied Comi v. 
State of Md., 74 S.Ct. 223, 346 U.S. 
898, 98 L.Ed. 399. 

Mass.—Commonwealth v. Hardy, 2 
Mass. 303. 

Minn.—State v. Gress, 84 N.W.2d 616, 
250 Minn. 337. 

Mo.—State v. Havens, 177 S.W.2d 
625—State v. De Shon, 68 S.W.2d 
805, 334 Mo. 862. 

City of St. Louis v. Tanner, App., 
143 S.W.2d 354—State v. Brokaw, 
App., 281 S.W. 105. 

N.J.—State v. Raymond, 135 A.2d 20, 
46 N.J.Super. 463—State v. Steen- 
sen, 113 A.2d 203, 35 N.J.Super. 
103. 

State v. Villano, 142 A. 643, 6 
N.J.Misc. 713, affirmed 146 A. 917, 
106 N.J.Law 601. 

N.C.—State v. Green, 77 S.E.2d 614, 
238 N.C. 257—State v. Nance, 141 
S.E. 468, 195 N.C. 47. 

Ohio.—Sabo v. State, 163 N.E. 28, 119 
Ohio St. 231. 

Okl.—Taylor v. State, 247 P.2d 749, 
96 Okl.Cr. 1—Roberson v. State, 218 
P.2d 414, 91 Okl.Cr. 217—Lowrey 
v. State, 197 P.2d 637, 87 Okl.Cr. 
313—Holleman v. State, 125 P.2d 
239, 74 Okl.Cr. 258—Henderson v. 
State, 56 P.2d 915, 59 Okl.Cr. 86- 
Gray v. State, 38 P.2d 967, 56 Okl. 
Cr. 208—Burr v. State, 35 P.2d 740, 
56 Okl.Cr. 175 —Saunders v. State, 
279 P. 908, 44 Okl.Cr. 84—Harris v. 
State, 262 P. 700, 39 Okl.Cr. 4— 
Moody v. State, 259 P. 159, 38 Okl. 
Cr. 23—Alexander v. State, 248 P. 
873, 35 Okl.Cr. 89—Kirby v. State, 
220 B. 74, 25 Okl.Cr. 330, 33 A.L.R. 
1212. 

Pa.—Commonwealth v. Sierakowski, 
35 A.2d 790, 154 Pa.Super. 321. 

Commonwealth v. Knight, Quar. 
Sess., 28 Del.Co. 132—Common¬ 
wealth v. Palmer, Com.PL, 34 
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the witnesses who testify as to his good character. 15 
However, the prosecution is not compelled to intro¬ 
duce evidence of accused’s bad character, but can 
rely on the strength of its other evidence. 16 * 5 

As a general rule, the prosecution may not initial- 


CRIMINAL LAW § 676 

ly, in its case in chief, resort to any kind of evi¬ 
dence of accused’s evil character, disposition, or rep¬ 
utation in order to establish a probability of 
guilt; 16 * 10 and the good or bad character of accused 
is never an issue to which the state may offer evi¬ 
dence unless accused chooses to make it an issue. 17 


North.Co. 376, affirmed 132 A.2d 
889, 184 Fa.Super. 171. 

R.I.—State v. Van Osten, 26 A.2d 858, 
68 R.I. 175. 

Tex.—Lowe v. State, Cr., 312 S.W.2d 
382—Watson v. State, 197 S.W.2d 
1018, 149 Tex.Cr. 643—Lee v. State, 
17 S.W.2d 48, 112 Tex.Cr. 337— 
Alexander v. State, 218 S.W. 752, 
86 Tex.Cr. 606. 

Va.—Roach v. Commonwealth, 162 
S.E. 50, 157 Va. 954. 

Wash.—State v. Putzell, 242 P.2d 180, 
40 Wash.2d 174. 

Wls.—State v. Brozyna* 286 N.W. 

541, 232 Wis. 163. 

16 C.J. p 580 note 10. 

10. U.S.—Michelson v. U. S., N.Y., 69 
S.Ct. 213, 335 U.S. 469, 93 L.Ed. 
168. 

Ala.—Jones v. State, 25 So. 204, 120 
Ala. 303. 

Mitchell v. State, 70 So. 991, 14 
Ala.App. 46. 

Ariz.—Corpus Juris Secundum cited 

in State v. Singleton, 182 P.2d 920, 
929, 66 Ariz. 49. 

Fla.—Kite v. State, 170 So. 445, 126 
Fla. 77. 

Ky.—Gaugh v. Commonwealth, 87 S. 
W.2d 94, 261 Ky. 91—Black v. Com¬ 
monwealth, 42 S.W.2d 883, 240 Ky. 
620—Cox v. Commonwealth, 273 S. 
W. 515, 209 Ky. 787. 

La.—State v. Thornhill, 178 So. 343, 
188 La. 762. 

Md.—Comi v. State, 97 A.2d 129, 202 
Md. 472, certiorari denied Comi v. 
State of Md., 74 S.Ct. 223, 346 U.S. 
898, 98 L.Ed. 399. 

Mich.—People v. Mills, 54 N.W. 488, 
94 Mich. 630. 

N.C.—State v. Nance, 141 S.E. 468, 
195 N.C. 47. 

Ohio.—Allen v. State, 26 Ohio Cir.Ct., 
N.S., 254—Zeltner v. State, 32 Ohio 
Cir.Ct. 102. 

16 C.J. p 580 note 11—40 C.J. p 1219 
note 11. 

Cross-examination of character wit¬ 
nesses for purpose of determining 
credibility of their testimony see 
Witnesses § 387. 

‘While the law gives accused the 
option to show as a fact that his 
reputation reflects a life and habit 
incompatible with commission of of¬ 
fense charged, it subjects his proof 
to tests of credibility designed to 
prevent him from profiting by a mere 
parade of partisans.” 

U.S.—Michelson v. U. S., N.T., 69 S. 
Ct. 213, 220, 335 U.S. 469, 93 L.Ed. 
168. i 


Rules of impeachment inapplicable 

I Where accused testified in his own 
behalf and in addition presented wit- 
! nesses who testified to his good char¬ 
acter, rules governing impeachment 
of accused as a witness do not limit 
j the right of the state to cross-exam- 
! ine the character witnesses and ques¬ 
tion them as to reports of accused's 
bad character. 

Cal.—People v. Buchanan, 6 P.2d 538, 
119 C.A. 523. 

Matter brought out on direct exam¬ 
ination 

Pa.—Commonwealth v. Barnak, 54 A. 
2d 865, 357 Pa. 391. 

10.5 Va.—James v. Commonwealth, 
66 S.E.2d 513, 192 Va. 713. 

10.10 U.S.—Michelson v. U. S., N.T., 
69 S.Ct. 213, 335 U.S. 469, 93 L.Ed. 
168. 

Benton v. U. S., C.A.N.C., 233 F. 
2d 491. 

U. S. v. Dewinsky, D.C.N.J., 41 
F.Supp. 149. 

Ariz.—State v. Polan, 278 P.2d 432, 
78 Ariz. 253. 

Cal.—People v. Zatzke, 202 P.2d 1009, 
33 C.2d 480. 

People v. Teixeira, 288 P.2d 535, 
136 CA.2d 136. 

D.C.—Josey v. U. S., 135 F.2d 809, 
77 U.S.App.D.C. 321. 

Ky.—Butler v. Commonwealth, 144 S. 

W.2d 510, 284 Ky. 276. 

Mich.—People v. Lewis, 8 N.W.2d 
917, 305 Mich. 75. 

Mo.—State v. Hampton, 275 S.W.2d 
356. 

N.H.—State v. Desilets, 73 A.2d 800, 
96 N.H. 245. 

N.J.—State v. Steensen, 113 A.2d 203, 
35 N.J.Super. 103. 

N.T.—People v. Brown, 38 N.Y.S.2d 
89, 265 App.Dlv. 153, affirmed 50 
N.E.2d 236, 290 N.Y. 830. 

Okl.—Hudgens v. State, 122 P.2d 815, 
74 Okl.Cr. 56. 

Vt.—State v. Hedding, 42 A.2d 438, 
114 Vt. 212. 

17. U.S.—'U. S. v. Masino, C.A.N.Y., 
275 F.2d 129—U. S. v. Modern Reed 
& Rattan Co., C.C.A.N.Y., 159 F.2d 
656, certiorari denied 67 S.Ct. 1510, 
331 U.S. 831, 91 L.Ed. 1845—Rail- 
ton v. U. S., C.CA..Tex„ 127 F.2d 
691. 

Cal.—People v. Adams, 244 P. 106, 76 
C.A. 178. 

Colo.—Martin v. People, 162 P.2d 597, 
114 Colo. 120. 

D.C.—Adams v. District of Colum¬ 
bia, Mun.App., 134 A.2d 645. 

Ga.—Montos v. State, 95 S.E.2d 792, 
212 Ga. 764. 


Story v. State, 98 S.E.2d 42, 95 
Ga.App. 455—Hunt v. State, 96 S. 
E.2d 641, 94 Ga.App. 889—Robinson 
v. State, 7 S.E.2d 758, 62 Ga.App. 
355. 

Hawaii.—Territory v. Warren, 35 Ha¬ 
waii 232. 

Iowa.—State v. Hartung, 30 N.W,2d 
491, 239 Iowa 414. 

Ky.—Broyles v. Commonwealth, 267 
S.W.2d 73—Warren v. Common¬ 
wealth, 256 S.W.2d 368—Shell v. 
Commonwealth, 53 S.W.2d 524, 245 
Ky. 223—Hall v. Commonwealth, 
293 S.W. 961, 219 Ky. 446—Strong 
v. Commonwealth, 287 S.W. 235, 216 
Ky. 98. 

Md.—Lowery v. State, 96 A.2d 20, 202 
Md. 314. 

Minn.—State v. Gress, 84 N.W. 2d 616, 
250 Minn. 337. 

Miss.—Pegram v. State, 78 So.2d 153, 
223 Miss. 263—Murray v. State, 52 
So.2d 288—McGee v. State, 50 So. 
2d 394. 

Mo.—State v. Harmon, 264 S.W.2d 
309—State v. Hayes, 204 SW.2d 
723, 356 Mo. 1033—State v. Willard, 
142 S.W.2d 1046, 346 Mo. 773. 

State v. Sheets, App., 229 S.W. 
2d 703—City of St. Louis v. Tan¬ 
ner, App., 143 S.W.2d 354. 

N.J.—State v. Welsch, 148 A.2d 313, 
29 N.J. 152—State v. D’Ippolito, 
117 A.2d 592, 19 N.J. 540. 

State v. Baechlor, 145 A.2d 631, 
52 N.J.Super. 378. 

N.Y.—People v. Hetenyi, 106 N.E.2A 
20, 304 N.Y. 80—People v. Mullens, 
55 N.E.2d 479, 292 N.Y. 408, motion 
denied 57 N.E.2d 845, 293 N.Y. 768 
—People v. Zackowitz, 172 N.E. 
466, 254 N.Y. 192. 

People v. Workman, 122 N.Y.S. 
2d 2, 282 App.Dlv. 703—People v. 
Kadio, 83 N.Y.S.2d 789, 274 App. 
Div. 959. 

People v. Moskowitz, 38 N.Y.S.2d 
189. 

N.C.—State v. McLamb, 69 S.E.2d 
537, 235 N.C. 251—State v. Jones, 
49 S.E.2d 463, 229 N.C. 276—State 
v. McKinnon, 25 S.E.2d 606, 223 N. 
C. 160. 

N.D.—Corpus Juris Secundum quoted 

in State v. Ave, 21 N.W.2d 352, 355, 
74 N.D. 216. 

Ohio.—State v. Markowitz, 33 N.E. 
2d 1, 138 Ohio St. 106. 

State v. Ross, 108 N.E.2d 77, 92 
Ohio App. 29, appeal dismissed 108 
N.E.2d 282, 158 Ohio St. 248. 

Okl.—Booker v. State, Cr., 312 P.2d 
189—Roberson v. State, 218 P.2d 
414, 91 Okl.Cr. 217—Loudermilk v. 
State, 177 P.2d 129, 83 Okl.Cr. 374 
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Accordingly, except where the character of accused 
is an element of the crime charged, 18 and except as 
appears below, it is almost universally agreed that 
the state is not entitled to introduce evidence of the 


bad character or reputation of accused unless he has 
clearly and expressly 19 put his character in issue by 
introducing evidence of good character. 20 


—Whitlow v. State. 218 P. 162, 24 
Okl.Cr. 807. 

S.C.—State v. Britt, 111 S.E.2d 669, 
235 S.C. 395. 

Term.—Gray v. State, 235 S.W.2d 20, 
191 Tenn. 526. 

Tex.—Williams y. State, 289 S.W.2d 
243, 163 Tex.Cr. 52—Harris v. 

State, 194 S.W.2d 101, 149 Tex.Cr. 
308—Walker v. State, 174 S.W. 
2d 974, 146 Tex.Cr. 321—Howard v. 
State, 298 S.W. 587, 107 Tex.Cr. 
585. 

Vt.—State v. Hedding, 42 A.2d 438, 
114 Vt. 212. 

Va.—Zirkle v. Commonwealth, 55 S. 
E.2d 24, 189 Va. 862—Jones v. 

Town of LaCrosse, 23 S.E.2d 142, 
180 Va. 406—Mitchell v. Common¬ 
wealth, 125 S.E. 311, 140 Va. 572. 
Wash.—State v. Tern an, 203 P.2d 
342, 32 Wash.2d 584. 

Wis.—Birmingham v. State, 279 N.W. 

15, 228 Wis. 448, 116 A.L.R. 554. 
Wyo.—State v. Higgle, 298 P.2d 349, 
76 Wyo. 1, rehearing denied 300 P. 
2d 567, 76 Wyo. 1, certiorari denied 
Higgle v. State of Wyo., 77 S.Ct. 
384, 352 U.S. 981, 1 L.Ed.2d S66. 

Season for role 

(1) Under general rule, inquiry 
with respect to accused’s character 
on the prosecution’s case in chief is 
not rejected because character is ir¬ 
relevant but because the inquiry 
weighs too much with the jury and 
causes them to prejudge one with a 
bad general record, thus denying him 
a fair opportunity to defend against 
particular charge. 

U.S.—Michelson v. U. S., N.Y., 69 S. 
Ct. 213, 335 U.S. 469, 93 L.Ed. 168. 

U. S. v. James, C.A.N.Y., 208 F.2d 
124. 

(2) Overriding policy of excluding 
evidence of accused’s character, dis¬ 
position and reputation on the prose¬ 
cution’s case in chief, despite its ad¬ 
mitted probative value, is the practi¬ 
cal experience that its disallowance 
tends to prevent confusion of issues, 
unfair surprise and undue prejudice. 
U.S.—Michelson v. U. S., supra. 

(3) Rule is grounded on policy of 
avoiding uncontrollable and undue 
prejudice and possible unjust con¬ 
demnation which such evidence 
might induce. 

Wash—State v. O’Donnell, 71 P.2d 
571, 191 Wash. 511. 

(4) Law disapproves endeavor to 
fasten guilt on accused by proving 
character or experience predisposing 
to act of crime. 

N.Y.—People v. Zackowltz, 172 N.E. 
466, 254 N.Y. 192. 

(5) A person cannot be convicted 
of a crime because he is a bad man 


generally, or has committed other 
crimes for which he has not been 
punished. 

Ill.—People v. Miller, 146 N.E. 501, 
315 Ill. 411—People v. Meisner, 142 
N.E. 482, 311 Ill. 40. 

La.—State v. Hives, 190 So. 374, 193 
La. 186. 

(6) Accused's entire life cannot he 
searched in effort to convict him of 
offense charged. 

Mont.—State v. Sedlacek, 239 P. 1002, 
74 Mont. 201. 

Particular evidence inadmissible un¬ 
der rule 

CD Evidence of disgraceful, im¬ 
moral, or criminal conduct of accus¬ 
ed, in no way connected with of¬ 
fense charged. 

Okl.—Millett v. State, 253 P. 1039, 36 
Okl.Cr. 309. 

(2) Evidence tending to prove that 
accused was morally deficient, that 
he possessed a criminal disposition 
generally, or that he was particularly 
disposed to commit the offense 
charged. 

N.D.—State v. Gummer, 200 N.W. 20, 
51 N.D. 445. 

(3) Evidence that accused was a 
clergyman who had frequently 
changed religions, where offered to 
show that accused was a man to 
whom religion was a fraud. 

N.Y.—People v. Hetenyi, 106 N.E.2d 
20, 304 N.Y. 80. 

(4) That accused had used other 
names in connection with various 
business transactions and had been 
expelled from Brazil as an undesira¬ 
ble person. 

N.Y.—People v. Sherman, 35 N.Y.S.2d 
171, 264 App.Div. 274. 

(5) Admission of search warrant 
containing recital of all evidentiary 
facts which formed basis for issu¬ 
ance of the warrant was error and 
prejudicial as placing accused’s char¬ 
acter in issue. 

Okl.—Perry v. State, Cr., 276 P.2d 
941—Berg v. State, 262 P.2d 913, 
97 Okl.Cr. 320—Foster v. State, 213 
P.2d 290, 90 Okl.Cr. 242—Savalier v. 
State, 185 P.2d 476, 85 Okl.Cr. 87. 

18. U.S.—Michelson v. U. S., N.Y., 
69 S.Ct 213, 335 U.S. 469, 93 L.Ed. 
168. 

D.C.—Jenkins v. U. S., Mun.App., 146 
A.2d 444. 

Ky.—Nolan v. Commonwealth, 332 S. 
W.2d 283. 

Mo.—State v. Lorts, 269 S.W.2d 88. 
N.Y.—People v. Pieri, 199 N.E. 495, 
269 N.Y. 315. 

Okl.—Holleman v. State, 125 F.2d 
239, 74 Okl.Cr. 258. 

16 C.J. p 580 note 12. 
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Construction of statute so provid¬ 
ing 

Statute providing that general 
character of parties, and especially 
their conduct in other transactions, 
are irrelevant unless nature of ac¬ 
tion involves such character and ren¬ 
ders necessary or proper investiga¬ 
tion of such conduct, relates only to 
procedure in trial of a criminal case. 
Ga.—Kryder v. State, 91 S.E.2d 612, 
212 Ga. 272, certiorari denied Kry- 
der v. State of Ga., 77 S.Ct. 71, 362 
U.S. 850, 1 L.Ed.2d 61. 

19. Colo.—Corpus juris Secundum 
quoted in Martin v. People, 162 P. 
2d 597, 599, 114 Colo. 120. 

Minn.—State v. Nelson, 181 N.W. 

850, 148 Minn. 285. 

N.C.—State v. Merrill, 13 N.C. 369. 
Or.—State v. Ewing, 149 P.2d 765, 
174 Or. 487. 

W.Va.—State v. Conway, 120 S.E. 78, 
94 W.Va. 676. 

16 C.J. p 581 note 14. 

20. U.S.—Michelson v. U. S., N.Y., 
69 S.Ct. 213, 335 U.S. 469, 93 L.Ed. 
168—Greer v. U. S., Okl., 38 S.Ct. 
209, 245 U.S. 559, 62 L.Ed. 469. 

Benton v. U. S., C.A.N.C., 233 F. 
2d 491—U. S. v. James, C.A.N.Y., 
208 F.2d 124—Railton v. U. S., C.C. 
A.Tex., 127 F.2d 691—Simpkins v. 
U. S., C.C.A.W.Va., 78 F.2d 694- 
Mercer v. U. S., C.C.A.Pa., 14 F.2d 
281—Mansbach v. U. S., C.C.A.N.J., 
11 F.2d 221. 

U. S. ex rel. Sheffield v. Waller, 
D.C.La., 126 F.Supp. 537, certifi¬ 
cate denied, C.A., 224 F.2d 280, oer- 
tiorari denied 76 S.Ct. 217, 350 U.S. 
922, 100 L.Ed. 807. 

Gordon v. U. S., Ga., 254 F. 53, 
165 C.CJL 463. 

Ala.—Cummings v. State, 43 So.2d 
326, 34 Ala.App. 650—Stover v. 
State, 139 So. 573, 24 Ala.App. 596 
—Shirey v. State, 111 So. 195, 21 
Ala.App. 626. 

Ark.—Lentz v. State, 272 S.W. 847, 
169 Ark. 31. 

Cal.—People v. David, 86 P.2d 811, 12 
C.2d 639. 

People v. Tucker, 331 P.2d 160, 
164 C.A.2d 624—People v. Voiler, 38 
F.2d 833, 2 C.A.2d 724—People v. 
McKelvey, 260 P. 397, 85 C.A. 769 
—People v. HIppe, 163 P. 506, 32 C. 
A. 514. 

Colo.—Gill v. People, 339 P.2d 1000, 
139 Colo. 401—Corpus Juris Secun¬ 
dum quoted in Martin v. People, 
162 P.2d 597, 599, 114 Colo. 120- 
Hay v. People, 167 P. 954, 63 Colo. 
376. 

Conn.—State v. Gilligan, 103 A. 649, 
92 Conn. 526. 
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While it has been held that accused’s testimony of | age, business experience, and prior freedom from 


¥).C.—Borum v. U. S., 56 F.2d 301, 
61 App.D.C. 4, certiorari denied Lo¬ 
gan v. U. S., 52 S.Ct. 459, 285 U.S. 
555, 76 L.Ed. 944—Crawford v. U. 
S., 41 F.2d 979, 59 App.D.C. 356. 

U. S. v. Carrigo, C.C., 25 Fed.Cas. 
No.14,735, 1 Cranch C.C. 49. 

Adams v. District of Columbia, 
Mun-App., 134 A.2d 645. 

Fla.—Toung v. State, 195 So. 569, 
141 Fla. 529, 142 Fla, 361—Foy v. 
State, 155 So. 657, 115 Fla. 245, fol¬ 
lowed in Chastain v. State, 174 So. 
910, 131 Fla. 251. 

Ga.—Bacon v. State, 71 S.E.2d 615, 
209 Ga. 261, conformed to 72 S.E. 
2d 463, 86 Ga.App. 703—Henderson 
v. State, 70 S.E.2d 713, 209 Ga. 72 
—Fitzgerald v. State, 190 S.E. 602, 
184 Ga. 19—Green v. State, 158 S. 
E. 285, 172 Ga. 635. 

Barfield v. State, 79 S.E.2d 68, 89 
Ga.App. 204—Hall v. State, 71 S. 
E.2d 668, 86 Ga.App. 448—Hagin v. 
State, 70 S.E.2d 795, 86 Ga.App. 92 
—Bryant v. State, 16 S.E.2d 241, 
65 Ga.App. 523—Davis v. State, 5 
S.E.2d 89, 60 Ga.App. 772, follow¬ 
ed in Bailey v. State, 5 S.E.2d 91, 
60 Ga.App. 775—Lewis v. State, 1 
S.E.2d 62, 59 Ga.App. 387. 

Ill.—People v. Trimble, 177 N.E. 696. 
345 Ill. 82—People v. Haas, 127 
N.E. 740, 293 Ill. 274. 

Ind.—Bolden v. State, 155 N.E. 824, 
199 Ind. 160—Pierson v. State, 123 
N.E. 118, 188 Ind. 239. 

Iowa.—State v. Alberts, 43 N.W.2d 
703, 241 Iowa 1000—State v. Gib¬ 
son, 202 N.W. 108, 199 Iowa 377. 
Ky.—Clair v. Commonwealth, 102 S. 
W.2d 367, 267 Ky. 363—Shorter v. 
Commonwealth, 67 S.W.2d 695, 252 
Ky. 472—Garten v. Commonwealth, 
261 S.W. 22, 202 Ky. 666—Lissen- 
bee v. Commonwealth, 249 SW. 7 82, 
198 Ky. 639—Owens v. Common¬ 
wealth, 222 S.W. 524, 188 Ky. 498— 
Denton v. Commonwealth, 221 S. 
W. 202, 188 Ky. 30—Brashear v. 
Commonwealth, 199 S.W. 21, 178 
Ky. 492. 

La.—State v. Rives, 190 So. 374, 193 
La. 186—State v. Savoy, 129 So. 
209, 170 La. 803—State v. McBeth, 
119 So. 65, 167 La. 324—State v. 
Suire, 76 So. 254, 142 La. 101. 

Md.—Corpus Juris cited in State v. 

Dobbs, 129 A. 276, 280. 

Mass.—Commonwealth v. Hardy, 2 
Mass. 303—Rex v. Doaks, 1 Quincy 
90. 

Mich.—People v. Boske, 190 N.W. 656, 
221 Mich. 129. 

Minn.—State v. Silvers, 40 NW.2d 
630, 230 Minn. 12—City of St. Paul 
v. Harris, 184 NW. 840, 150 Minn. 
170. 

Mo.—State v. Ferguson, 182 SW.2d 
38, 353 Mo. 46—State v. Farmer, 
130 S.W.2d 572—State v. Robinson, 
130 S.W.2d 530, 344 Mo. 1094- 
State v. Pinkston, 79 S.W.2d 1046, 
22A C.J.S.—45 


336 Mo. 614—State v. Scott, 68 S. 
W.2d 275, 332 Mo. 255, 90 A.L.R. 
860—State v. Bugg, 292 SW. 49, 
316 Mo. 581—State v. Barker, 249 
S.W. 75—State v. Baird, 195 SW. 
1010, 271 Mo. 9—State v. Nelson, 
11 SW. 997, 98 Mo. 414—State v. 
Creson, 38 Mo, 372. 

N.H.—State v. Travis, 131 A. 598, 82 
N.H. 220. 

N.J.—State v. Raymond, 135 A.2d 20, 
46 N.J.Super. 463. 

N.Y.—People v. Richardson, 118 N. 
E. 514, 222 N.Y. 103. 

People v. Huff, 170 N.Y.S.2d 664, 
5 A.D.2d 795—People v. Axford, 
261 N.Y.S. 188, 237 App.Div. 867- 
People v. Brigham, 234 N.Y.S. 567, 
226 App.Div. 104—People v. Johns¬ 
ton, 174 N.Y.S. 366, 186 App.Div. 
248, 37 N.Y.Cr. 350, reversed on 
other grounds 127 N.E. 186, 228 
N.Y. 332. 

Adams v. People, 9 Hun 89—Peo¬ 
ple v. Bodine, 1 Edm.Sel.Cas. 36, 1 
Den. 281. 

N.C.—State v. Nance, 141 S.E. 468, 
195 N.C. 47—State v. Colson, 136 S. 

E. 730, 193 N.C. 236—State v. Mer¬ 
rill, 13 N.C. 269. 

N.D.—State v. Ave, 21 N.W.2d 352, 
74 N.D. 216. 

Ohio.—State v. Cochrane, 84 N.E.2d 
742, 151 Ohio St. 128—Corpus Juris 
Secundum cited, in State v. Marko¬ 
witz, 33 N.E.2d 1, 2, 138 Ohio St. 
106—Sabo v. State, 163 N.E. 28, 
119 Ohio St 231. 

Fromm v. State, 173 N.E. 201, 36 
Ohio App. 346. 

State v. Sisson, 9 Ohio N.P.,N.S., 
420, affirmed 19 Ohio Cir.Ct., N.S., 
99, 32 Ohio Cir.Dec. 362. 

Okl.—Wright v. State, Cr., 285 P.2d 
445—Bullock v. State, 253 P.2d 197, 
96 Okl.Cr. 292—Monger v. State, 
250 P.2d 854, 96 Okl.Cr. 168—Stroud 
v. State. 240 P.2d 1125, 95 Okl.Cr. 
113—Harrison v. State, 240 P.2d 
459, 95 Okl.Cr. 123—Logan v. State, 
239 P.2d 1044, 95 Okl.Cr. 76—Gar¬ 
rett v. State, 239 P.2d 439, 95 Okl. 
Cr. 44—Jones v. State, 234 P.2d 
427, 94 Okl.Cr. 243—Atkins v. State, 
231 P.2d 406, 94 Okl.Cr. 137—Fitz¬ 
gerald v. State, 219 P.2d 1024, 91 
Okl.Cr. 437—Roberson v. State, 218 
P.2d 414, 91 Okl.Cr. 217—Edwards 
v. State, 212 P.2d 150, 90 Okl.Cr. 
211—Taylor v. State, 208 P.2d 185, 
89 Okl.Cr. 390—Duncan v. State, 
207 P.2d 324, 89 Okl.Cr. 325— 

Harris v. State, 204 P.2d 305, 88 
Okl.Cr. 422, 8 A.L.R.2d 1006—Doser 
v. State, 203 P.2d 451, 88 Okl.Cr. 
299—Edwards v. State, 186 P.2d 
333, 85 Okl.Cr. 125—Love v. State, 
182 P.2d 793, 84 Okl.Cr. 385—Bean 
v. State, 138 P.2d 563, 77 Okl.Cr. 
73—Duggins v. State, 135 P.2d 347, 
76 Okl.Cr. 168—Smith v. State, 128 

F. 2d 250, 75 Okl.Cr. 55—Lizar v. 
State, 126 P.2d 552, 74 Okl.Cr. 368 
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—Holleman v. State, 125 P.2d 239, 
74 Okl.Cr. 258—Pressley v. State, 
112 P.2d 809, 71 Okl.Cr. 436—Flynn 
v. State, 96 P.2d 96, 68 Okl.Cr. 72 
—Henderson v. State, 56 P.2d 915, 
59 Okl.Cr. 86—Giles v. State, 28 P. 
2d 600, 55 Okl.Cr. 145—Scott v. 
State, 288 P. 999, 48 Okl.Cr. 7— 
Tindel v. State, 287 P. 1109, 47 Okl. 
Cr. 268—Pearson v. State, 279 P. 
700, 44 Okl.Cr. 19—Hales v. State, 
264 P. 918, 39 Okl.Cr. 297—Hales v. 
State, 264 P. 919, 39 OkI.Cr. 300 
—Harris v. State, 262 P. 700, 39 
Okl.Cr. 4—Hargrove v. State, 258 
P. 1060, 37 Okl.Cr. 386—Williams 
v. State, 258 P. 356, 37 Okl.Cr. 323 
—Wyrick v. State, 255 P. 163, 37 
Okl.Cr. 115—Millett v. State, 253 P. 
1039, 36 Okl.Cr. 309—Lumpkins v. 
State, 253 P. 909, 36 Okl.Cr. 256— 
Alexander v. State, 248 P. 873, 35 
Okl.Cr. 89—Lindsey v. State, 239 
P. 684, 31 Okl.Cr. 406—Brown v. 
State, 237 P. 141, 31 Okl.Cr. 85— 
Todd v. State, 236 P. 437, 30 Okl. 
Cr. 410—Grubbs v. State, 235 P. 
1115, 30 Okl.Cr. 256—McPhetridge 
v. State, 234 P. 785, 30 Okl.Cr. 41 
—Martin v. State, 232 P. 966, 29 
Okl.Cr. 136—Jenkins v. State, 230 
P. 293, 28 Okl.Cr. 249—Smart v. 
State, 228 P. 611, 27 Okl.Cr. 433- 
Morris v. State, 224 P. 377, 26 Okl. 
Cr. 399—Salyer v. State, 221 P. 118, 
25 Okl.Cr. 433—Whitlow v. State, 
218 P. 162, 24 Okl.Cr. 307—Munson 
v. State, 212 P. 438, 23 Okl.Cr. 64. 
Or.—State v. Ewing, 149 P.2d 765, 174 
Or. 487—State v. Sing, 229 P. 921, 
114 Or. 267. 

Pa.—Commonwealth v. Anthony, 91 
Pa.Super. 518. 

Commonwealth v. Mendicino, 1 
Pa.Dist. & Co.2d 172. 

R. I.—State v. Guaraneri, 194 A. 589, 
59 R.I. 173. 

S. C.—State v. Gilbert, 13 S.E.2d 451, 
196 S.C. 306—State v. Anderson, 
188 S.E. 186, 181 S.C. 527—State v. 
Bigham, 131 S.E. 603, 133 S.C. 491. 

S.D.—State v. George, 165 NW. 248, 
39 S.D. 513. 

Tenn.—Corpus Juris quoted in An¬ 
derson v. State, 56 S.W.2d 731, 1 65 
Tenn. 569. 

Tex.—Freeze v. State, 113 SW.2d 539, 
133 Tex.Cr. 595—Harmon v. State, 
45 SW.2d 583, 119 Tex.Cr. 426— 
Farar v. State, 15 SW.2d 1050, 112 
Tex.Cr. 199—Bell v. State, 15 S. 
W.2d 9, 111 Tex.Cr. 456—Beard v. 
State, 10 S.W.2d 112, 110 Tex.Cr. 
413—Patrick v. State, 278 SW. 432, 
102 Tex.Cr. 434—Castle v. State, 
245 SW. 917, 93 Tex.Cr. 185—Wag¬ 
ner v. State, 219 SW. 471, 87 Tex. 
Cr. 47—Alexander v. State, 2 18 S. 
W. 752, 86 Tex.Cr. 606—Dimry v. 
State, 53 SW. 853, 41 Tex.Cr. 272 
—Felsenthal v. State, 18 S.W. 644, 
30 Tex.App. 675. 
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litigation introduces proof of good character, 20 - 5 
it has also been held that his testimony in chief as 
to where he was bom, his education, the length of 
his residence in the county of the scene of the crime, 
his military service, and similar matters does not 
thereby place his character or reputation in evi¬ 
dence or in issue. 20 - 10 

Accused as witness. So long as accused does not 
offer evidence of good character this rule operates 
to preclude a general attack on his character even 
though he testifies as a witness, 21 although when 
accused takes the stand in his own behalf his char¬ 


acter may be attacked to a limited extent for pur¬ 
poses of impeachment, as discussed in Witnesses 
§§ 494, 499, 502-531; and, as appears infra § 679, 
evidence of bad character introduced by the state 
to impeach his credibility as a witness cannot be con¬ 
sidered as substantive evidence of guilt. 

Evidence of commission of other offenses. It fol¬ 
lows from the foregoing, that if accused’s character 
is not in issue, the state may not offer evidence of 
the commission of other offenses reflecting on ac¬ 
cused’s character. 22 Accordingly, evidence that ac¬ 
cused at a prior time was arrested, 23 indicted for, 24 


Utah.—State v. Hougensen, 64 P.2d 
229. 91 Utah 361. 

Va.—Dean v. Commonwealth, 53 S.E. 
2d 141, 189 Va. 426—Jones v. Town 
of LaCrosse, 23 S.E.2d 142, 180 Va. 
406—Colvin v. Commonwealth, 137 
S.E. 476, 147 Va. 663—Culbertson 
v. Commonwealth, 119 S.E. 87, 137 
Va. 752. 

Wash.—State v. Barton, 88 P.2d 385, 
198 Wash. 268. 

W.Va.—State v. Seclmian, 22 S.E.2d 
374, 124 W.Va. 740—State v. Gra¬ 
ham, 191 S.E. 884, 119 W.Va. 85- 
State v. Justice, 148 S.E. 843, 107 
W.Va. 490. 

Wis.—Birmingham v. State, 279 N.W. 

15, 228 Wis. 448, 116 A.L.R. 564. 

16 C.J. p 581 note 15—36 C.J. p 894 
note 63—40 C.J. p 1219 note 10. 
20.5 U.S.—Krotkiewicz v. U. S., C.C. 

A.Mich., 19 F.2d 421. 

20.10 Colo.—Martin v. People, 162 
P.2d 697, 114 Colo. 120. 
unitary service 

In prosecution for dispensing and 
distributing four capsules of heroin 
which were not in, or obtained from, 
an original stamped package and for 
receiving four capsules of heroin 
with knowledge that such capsules 
had been illegally imported, testimo¬ 
ny of accused as to his service in 
the armed forces and the Introduc¬ 
tion of his honorable discharge into 
evidence did not put his character in 

U.S.—U. S. v. Masino, C.A.N.Y., 275 
F.2d 129. 

21. Fla.—Jordan v. State, 144 So. 

669, 670, 107 Fla. 333. 

Idaho.—State v. Branch, 164 P.2d 182, 
66 Idaho 528. 

Ky.—Smallwood v. Commonwealth, 
159 S.W.2d 401, 289 Ky. 554. 

Mo.—State v. Sheets, App., 229 S.W. 
2d 703. 

N.Y.—People v. Nuzzo, 62 N.E.2d 47, 
294 N.Y. 227. 

Adams v. People, 9 Hun 89. 

N.C.—State v. Colspn, 136 S.E. 730, 
193 N.C. 236. 

Tenn.—Durham v. State, 163 S.W. 
447, 128 Tenn. 636, 51 L.R.A..N.S., 
180. 

Tex.—Lovett v. State, 258 S.W.2d 
335, 158 Tex.Cr. 550. 


Wyo.—State v. Jones, 276 P.2d 445, 
73 Wyo. 122—State v. Velsir, 159 
P.2d 371, 61 Wyo. 476, 161 A.L.R. 
220 . 

Cross-examination 

“The defendant as a witness in his 
own behalf, while subject to legiti¬ 
mate cross-examination, just as is 
any other witness, does not lose his 
status or character as a defendant 
on trial, whose character or reputa¬ 
tion it is not permitted to the pros¬ 
ecution to attack, under the guise 
of a pretended questioning on cross- 
examination, the principal effect of 
which is calculated to be an attack 
on character or reputation of the 
accused as such, so as to induce a 
more ready belief that he is guilty 
of the charge on which he is being 
tried.** 

Fla.—Jordan v. State, 144 So. 669, 
670, 107 Fla. 333. 

22. U.S.—Michelson v. U. S„ N.Y., 
69 S.Ct. 213, 335 TJ.S. 469, 93 L.Ed. 
168. 

Benton v. U. S., C.A.N.C., 233 F. 
2d 491—Weiner v. U. S., C.C.A.Pa., 
20 F.2d 522. 

Cal.—People v. Flumerfelt, 115 P.2d 
215, 46 C.A.2d 1. 

Conn.—State v. Simborski, 182 A. 
221, 120 Conn. 624—State v. Gflli- 
gan, 103 A. 649, 92 Conn. 526. 

Ga.—Reliford v. State, 113 S.E.2d 
473, 101 Ga.App. 244. 

Ky.—Butler v. Commonwealth, 144 
S.W.2d 510, 284 Ky. 276. 

La.—State v. Rives, 190 So. 374, 193 
La. 186. 

Miss.—Pegram v. State, 78 So.2d 153, 
223 Miss. 263—Kehoe v. State, 12 
So.2d 149, 194 Miss. 339. 

Okl.—Bush v. State, 215 P.2d 577, 91 
Okl.Cr. 30—Taylor v. State, 208 P. 
2d 185, 89 Okl.Cr. 370—Powell v. 
State, 203 P.2d 892, 88 Okl.Cr. 404 
—Edwards v. State, 186 P.2d 333, 
85 Okl.Cr. 125. 

Or.—State v. Ewing, 149 P.2d 765, 
174 Or. 487. 

S.C.—State v. Owens, 117 S.E. 536, 
124 S.C. 220. 

Tex.—Lovett v. State, 258 S.W.2d 
335, 158 Tex.Cr. 550. 

Va.—Harold v. Commonwealth, 136 
S.E. 658, 147 Va. 617. 
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Wash.—State v. Barton, 88 P.2d 385, 
198 Wash. 268. 

Evidence of other offenses: 

Generally see infra §§ 682-691. 
Admissibility to rebut proof of 
good character see infra § 678. 

Evidence held Inadmissible 

(1) That accused is criminally in¬ 
clined. 

Ill.—People v. Stark, 155 N.E. 271, 
324 Ill. 289. 

(2) That accused had criminal rec¬ 
ord. 

Ind.—Vaughn v. State, 19 N.E.2d 239, 
215 Ind. 142. 

N.J.—Cordova v. Romano, 198 A. 397, 
120 N.J.Law 133. 

(3) That accused was a known 
user of narcotics. 

Ga.—Story v. State, 98 S.E.2d 42, 95 
Ga.App. 455. 

Pictures for Identification 

In prosecution for armed robbery, 
testimony that prosecuting witness 
identified pictures of suspects in 
sheriffs office prior to arrest of ac¬ 
cused was incompetent. 

Okl.—Riley v. State, 126 P.2d 284, 74 
Okl.Cr. 363. 

Prior raids 

Where accused charged with ille¬ 
gal possession of intoxicating liquor 
had not offered evidence of his own 
good character, testimony of officers 
concerning other raids they had 
made on home of accused was incom¬ 
petent and prejudicial as tending to 
put accused's character in issue. 
Okl.—Jones v. State, 234 P.2d 427, 94 
Okl.Cr. 243. 

23. Ga.—King v. State, 142 S.E. 160, 
166 Ga. 10. 

S.C.—State v. Gilstrap, 147 S.E. 600, 
149 S.C. 445. 

Tex.—Johnson v. State, 193 S.W.2d 
528, 149 Tex.Cr. 245—West v. 

State, 132 S.W.2d 872, 137 Tex.Cr. 
554—Briggs v. State, 2 S.W.2d 238, 
108 Tex.Cr. 544. 

24. U.S.—Mackreth v. U. S., C.C.Ala., 
103 F.2d 495. 

Fla.—Foy v. State, 155 So. 657, 115 
Fla. 245, followed in Chastain v. 
State, 174 So. 910, 131 Fla. 251. 
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or convicted of, 26 another offense, or that he had 
been in the penitentiary, 25 or that he associated with 
other persons of bad character, 27 is inadmissible. 

It is also ordinarily improper for the state to 
introduce evidence of accused’s reputation for hav¬ 
ing committed the same or a similar offense to the 
one for which he is being tried, 28 in the absence of 
a statute authorizing the introduction of such evi¬ 
dence; 28 * 5 but under a statute so providing, a gen¬ 
eral reputation for certain violations of law is ad- 
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missible in a prosecution for such a violation, with¬ 
out reference to any issue made or evidence intro¬ 
duced by accused. 28 * 10 

Evidence otherwise competent . It has been held 
that where evidence offered by the state is other¬ 
wise competent, relevant, and material, it affords no 
valid ground for objection that such evidence may 
tend incidentally to put accused’s character in is¬ 
sue, 29 particularly where the court gives instruction 


25. Ohio.—Eley v. U. S., C.C.A.Ohio, 
117 F.2d 526—Campbell v. TJ. S., C, 
C.A.Fla., 47 F.2d 70. 

Mo.—City of St. Louis v. Tanner, 
App., 143 S.W.2d 354. 

N.C.—State v. Barrett, 65 S.E. 894, 
151 N.C. 665. 

Okl.—Slaughter v. State, 236 P.2d 
993, 94 Okl.Cr. 407—Jenkins v. 

State, 230 P. 293, 28 Okl.Cr. 249. 
Tex.—Robbins v. State, 265 S.W.2d 
108, 159 Tex.Cr. 481—Preston v. 
State, 177 S.W.2d 968, 147 Tex.Cr. 
25—Beckham v. State, 136 S.W.2d 
829, 138 Tex.Cr. 431. 

Wis.—Birmingham v. State, 279 N.W. 
15, 22 8 Wis. 448, 116 A.L.R. 554. 

Fixing accused as habitual criminal 

A statute providing for punish¬ 
ment of accused as an habitual crim¬ 
inal where affidavit or indictment al¬ 
leges conviction, sentence, and im¬ 
prisonment for two previous fel¬ 
onies, is to be strictly construed, and 
proof of the former convictions must 
be kept apart from proof of the of¬ 
fense charged. 

Ind.—Metzger v. State, 13 N.E.2d 
519, 214 Ind. 113. 

Adding penalty 

The state had no right to prove by 
accused, if he offered himself as a 
witness, that he had theretofore been 
convicted of felonies, for the purpose 
of adding penalty. 

Ky.—Canter v. Commonwealth, 119 
S.W.2d 864, 274 Ky. 608. 

26. U.S.—Mackreth v. U. S., C.C.A. 
Ala., 103 F.2d 495. 

Mo.—State v. Farmer, 130 S.W.2d 
572—State v. Levitt, 213 S.W, 108, 
278 Mo. 372. 

Ohio.—State v. Ellis, App., 44 N.E.2d 
800. 

Tex.—Kelley v. State, 185 S.W. 570, 
79 Tex.Cr. 362. 

Wyo.—Anderson v. State, 196 P. 
1047, 27 Wyo. 345. 

27. Fla.—Foy v. State, 155 So. 657, 
115 Fla. 245, followed in Chastain 
v. State, 174 So. 910, 131 Fla. 251. 

Ill.—People v. Emerling, 173 N.E. 
474, 341 Ill. 424. 

Mo.—State v. Simpson, 237 S.W. 748. 
Ohio.—Cheney v. State, 7 Ohio 222. 

28. U.S.—Benton v. U. S., C.A.N.C., 
233 F.2d 491. 


Cal.—People v. Benford, 345 P.2d 928, 
53 C.2d 1. 

Ga.—Pressley v. State, 86 S.E.2d 655, 
91 Ga.App. 693—Peacock v. State, 
143 S.E. 605, 38 Ga.App. 268. 

Ky.—Warren v. Commonwealth, 256 
S.W.2d 368—Barrett v. Common¬ 
wealth, 175 S.W.2d 8, 295 Ky. 553 
—Dean v. Commonwealth, 28 S.W. 
2d 11, 234 Ky. 308. 

La.—State v. McBeth, 119 So. 65, 167 
La. 324. 

N.T.—People v. Geib, 39 N.Y.S.2d 
916, 265 App.Div. 395—People v. 
Brigham, 234 N.Y.S. 567, 226 App. 
Div. 104. 

Okl.—Monger v. State, 250 P.2d 854, 
96 Okl.Cr. 168—Williams v. State, 
258 P. 356, 37 Okl.Cr. 323—Pitcher 
v. State, 241 P. 199, 32 Okl.Cr. 322 
—Todd v. State, 236 P. 437, 30 Okl. 
Cr. 410—Martin v. State, 232 P. 
966, 29 Okl.Cr. 136—Munson v. 

State, 212 P. 438, 23 Okl.Cr. 64— 
Cantrell v. State, 159 P. 1092, 12 
Okl.Cr. 534. 

Pa.—Commonwealth v. Tingle, 81 Pa. 

Dist. & Co. 509, 68 Montg.Co. 169. 
Tenn.—Anderson v. State, 56 S.W.2d 
731, 165 Tenn. 569. 

Tex.—McGary v. State, 198 S.W. 574, 
82 Tex.Cr. 54. 

Wash.—State v. Remick, 286 P. 67, 
156 Wash. 19. 

28.5 Ky.—Warren v. Common¬ 
wealth, 256 S.W.2d 368—Barrett v. 
Commonwealth, 175 S.W.2d 8, 295 
Ky. 553. 

28.10 Ark.—Richardson v. State, 
204 SW.2d 477, 211 Ark. 1019. 

29. U.S.—Burt v. U. S., C.C-A.Ala., 

139 F.2d 73, certiorari denied 64 S. 
Ct. 936, 321 TJ.S. 799, 88 L.Ed. 1073, 
and Gilliland v. U. S., 64 S.Ct. 936, 
321 TJ.S. 799, 88 L.Ed. 1087. 

Ga.—Crawford v. State, 84 S.E.2d 
354, 211 Ga. 166—Anderson v. 

State, 57 S.E.2d 563, 206 Ga. 527— 
Loughridge v. State, 40 S.E.2d 544, 
201 Ga. 513—Hyde v. State, 26 S.E. 
2d 744, 196 Ga. 475—Barkley v. 
State, 10 S.E.2d 32, 190 Ga. 641— 
Howell v. State, 134 S.E. 59, 162 
Ga. 14—Little v. State, 105 S.E. 
359, 150 Ga. 728—Owensby v. 

State, 98 S.E. 552, 149 Ga. 19- 
Smith v. State, 96 S.E. 1042, 148 
Ga. 467. 


Dukes v. State, 81 S.E.2d 864, 90 
Ga.App. 50—Bennefleld v. State, 71 
S.E.2d 760, 86 Ga.App. 285—Hall v. 
State, 71 S.E.2d 668, 86 Ga.App. 
448—Daniel v. State, 64 S.E.2d 690, 
83 Ga.App. 733—Davis v. State, 17 
S.E.2d 554, 66 Ga.App. 214. 

Hawaii.—Territory v. Warren, 35 
Hawaii 232. 

Kan.—State v. Fletcher, 256 P.2d 
847, 174 Kan. 530. 

Ky.—Shaw v. Commonwealth, 17 S. 

W.2d 267, 229 Ky. 412. 

Md.—Lowery v. State, 96 A.2d 20, 202 
Md. 314. 

Mo.—Corpus Juris Secundum cited in 
State v. Lorts, 269 S.W.2d 88, 92. 
Pa.—Commonwealth v. Edwards, 178 
A. 20, 318 Pa. 1. 

To show intent 

Evidence which goes no further 
than showing character generally or 
disposition to commit crime is inad¬ 
missible, hut If it bears probatively 
on intent with which act was com¬ 
mitted, it is admissible although it 
might also tend to discredit ac¬ 
cused's character. 

Ala.—Fikes v. State, 81 So.2d 303, 
263 Ala. 89, reversed on other 
grounds 77 S.Ct. 281, 352 U.S. 191, 
1 L.Ed.2d 246—McKenzie v. State, 
33 So.2d 488, 250 Ala. 178. 

Previous criminal record 

Testimony that accused after ar¬ 
rest, in reply to officer's question as 
to why he shot deceased, had stated 
that one of the reasons was that he 
did not wish to have to return to 
chain gang, was not objectionable on 
ground that it introduced character 
of accused in evidence by showing 
a previous criminal record. 

Ga.—Calhoun v. State, 78 S.E.2d 425, 
210 Ga. 180. 

Matter Included In confession 

In murder prosecution, where ac¬ 
cused had made a statement about 
the killing to an F. B. I. agent, per¬ 
mitting agent to read to jury part 
of statement indicating that dece¬ 
dent's automobile had been taken 
from him by force was not improper 
as placing accused’s character in is¬ 
sue when he had not first elected to 
do so, where statement was made by 
accused as part of alleged confession 
and as such was admissible. 
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limiting the jury’s consideration of the evidence. 29 * 5 

Evidence held not to constitute character attack . 
In a number of cases, evidence introduced by the 
state has been held not to constitute an attack on 
accused’s character within the prohibition of the 
rules heretofore stated. 30 

c. Trial by Judge 

Rules with respect to the admissibility of evidence 
of reputation are not applied so strictly In cases tried by 
a Judge as in cases tried by a Jury. 

The rules with respect to the admissibility of evi¬ 
dence of reputation are not to be applied so strict¬ 
ly in cases that are tried by a judge, who can de¬ 


termine the validity as well as the sufficiency of the 
evidence, as in cases that are tried by a jury 3 1 

d. Mitigation or Aggravation of Punishment 

Character evidence may be admissible, In cases where 
the Jury fix the punishment, for the Jury to consider in 
determining what the penalty shall be. 

While character evidence is most often introduc¬ 
ed as proof tending to show that accused is not 
guilty of the offense charged, it is not restricted 
to such use, and in cases where the jury fixes the 
punishment it may consider evidence of this nature 
in determining what the penalty shall be. 32 How¬ 
ever, if accused’s character is not in issue, ordinarily 
the state may not introduce evidence of bad char- 


Ga.—Ledford v. State, 113 S.B.2d 628, 
216 Ga. 799. 

Residence of accused may be 
shown, but may not be used as a ba¬ 
sis for an attack on accused’s charac¬ 
ter because shown to be In some par¬ 
ticular area or community which of 
itself reflects discredit, where accus¬ 
ed has not first Introduced evidence 
of good character. 

Fla.—Young v. State, 195 So. 569, 141 
Fla. 529, 142 Fla. 361. 

To show identity of accused 
Ky.—Jones v. Commonwealth, 198 S. 
W.2d 969, 303 Ky. 666. 

29.5 Ga.—Thompson v. State, 6 S.E. 
2d 919, 61 Ga.App. 601. 

Accused’s signatures to guilty 
pleas on other indictments were not 
improperly admitted as a standard 
for comparison with handwriting on 
an envelope and letter allegedly writ¬ 
ten by accused on ground that ac¬ 
cused’s character was put in issue, 
notwithstanding the indictments 
went out to the Jury, where jury 
were instructed not to consider any¬ 
thing in the indictments other than 
the signatures which were to be con¬ 
sidered only for purpose of compari¬ 
son and that the indictments and 
pleas should not be considered as af¬ 
fecting accused's character. 

Ga.—Hyde v. State, 26 S.E.2d 744, 
196 Ga. 475. 

Right to request charge 
An accused cannot complain that 
the admission of testimony would af¬ 
fect his character if the evidence is 
otherwise admissible; but he has 
the right to request a charge limit¬ 
ing the purpose for which the testi¬ 
mony is admitted, if such be the 
probable or possible result of the 
testimony. 

Tex.—Lowe v. State, 226 S.W. 674, 88 
Tex.Cr. 316. 

30. Mo.—Corpus Juris Secundum 
cited In State v. Lorts, 269 SW.2d 
88, 92. 


Character held not attacked 

(1) Generally. 

Ga.—Charlton v. State, 107 S.E.2d 
840, 214 Ga. 778. 

Hodges v. State, 104 S.E.2d 704, 
98 Ga.App. 97, reversed on other 
grounds 106 S.E.2d 795, 214 Ga. 614 
—Trammell v. State, 82 S.E.2d 888, 
90 Ga.App. 357—Lester v. State, 81 
S.E.2d 894, 90 Ga.App. 43. 

La.—State v. Paternostro, 53 So.2d 
673, 219 La. 563—State v. Valen¬ 
tine, 14 So.2d 851, 203 La. 1057- 
State v. Lee, 139 So. 302, 173 La. 
966. 

Mo.—State v. Pitchford, 324 S.W.2d 
684. 

Okl.—O’Neal v. State, 31 P.2d 886, 55 
Okl.Cr. 388. 

Pa.—Commonwealth v. Kaminski, 

158 A. 639, 104 Pa.Super. 115. 

S.C.—State v. Livingston, 105 S.E.2d 
73, 233 S.C. 400. 

Tex.—McGarry v. State, 200 S.W. 
527, 82 Tex.Cr. 597. 

(2) By testimony that accused and 
companion had been drinking but 
were not drunk. 

Ga.—Huff v. State, 24 S.E.2d 227, 68 
Ga.App. 799. 

(3) By admission of testimony of 
police officer that he “had known de¬ 
fendant before" on ground that such 
statement, standing alone, would 
lead jury to believe that defendant 
was a police character. 

Mo.—State v. Robertson, 328 SW.2d 
576—State v. Pitchford, 324 S.W.2d 
684. 

State v. Harris, App., 325 SW.2d 
352. 

(4) By permitting state's attorney 
to examine police officer as to wheth¬ 
er he knew accused or to examine ac¬ 
cused’s witness as to whether she 
had ever testified for accused before. 
Ill.—People v. Jonicek, 174 N.E. 520, 

342 Ill. 414. 

(5) By testimony that accused has 
had various aliases. 

Tex.—Edmunds v. State, Cr., 63 S.W. 
871. 


(6) By testimony that codefendant 
was confined in penitentiary part of 
time after his arrest. 

Okl.—Teague v. State, 52 P.2d 91, 68 
Okl.Cr. 239. 

(7) Testimony on behalf of the 
government, that witness never knew 
accused to be engaged in any busi¬ 
ness other than handling whisky, 
was not erroneous as an assault up¬ 
on the reputation and character of 
accused, where the time referred to 
was before the National Prohibition 
Act took effect, and there was no 
evidence that the sale of whisky was 
then Illegal where accused resided. 
U.S.—Tuckerman v. U. S. f C.C.A. 

Tenn., 291 F. 958, certiorari denied 
44 S.Ct. 137, 263 U.S. 716, 68 L.Ed. 
522—Berryman v. U. S., 291 F. 958, 
certiorari denied 44 S.Ct. 137, 263 
U.S. 716, 68 L.Ed. 521—Wilkes v. 
U. S., 291 F. 958, certiorari denied 
44 S.Ct. 137, 263 U.S. 716, 68 L.Ed. 
522. 

(8) In criminal prosecution, evi¬ 
dence of arrest of accused did not 
put accused’s reputation in issue or 
show commission of crimes other 
than one charged, and was admissi¬ 
ble. 

Wash.—State v. Woodring, 223 P.2d 
459, 37 Wash.2d 281. 

31. La.—State v. Williams, 107 So. 
296, 160 La. 435. 

32. Ind.—Smith v. State, 14 N.E.2d 
1017, 214 Ind. 169—Chesterfield v. 
State, 141 N.E. 632, 194 Ind. 282— 
Scherer v. State, 121 N.E. 369, 188 
Ind. 14. 

Okl—Williams v. State, 199 P. 400, 
19 Okl.Cr. 307—Ernst v. State, 184 
P. 793, 16 Okl.Cr. 507. 
Admissibility of character evidence: 
In support of plea for suspended 
sentence see infra § 1571. 

After conviction In determining 
sentence to be imposed see infra 
§ 1983. 

Admissibility of evidence of former 
conviction in prosecution of ac¬ 
cused as second or subsequent of- 
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acter, even though it tenders such evidence for its 
effect on the extent of punishment. 33 

§ 677(1). - Extent of Inquiry in General 

While the trial court has a large measure of discre¬ 
tion as to the extent to which character evidence should 
be admitted, and should not be excessively strict In ad¬ 
mitting such evidence, the court should be on the alert 
to see that the practice is not abused. 

The trial court has a large measure of discretion 
relative to the admission of evidence touching the 
character and reputation of defendants charged with 
the commission of crime. 33 * 60 Thus, the trial court 
has wide discretion in determining the extent to 
which evidence of accused’s good character should 
be admitted; 34 and it has been generally said that 
the admission of such evidence is not to be treated 
with excessive strictness, or unnecessarily narrowed 
in scope. 36 On the other hand, the courts should be 
on the alert to see that the practice of admitting 
character evidence is not abused. 36 - 5 

Nevertheless, limitations exist with respect to the 
time to which inquiry into character may extend, 
as discussed infra § 677 (2), the place to which the 
inquiry may relate, § 677 (3), the traits of character 
which may be shown, § 677 (5), and the necessity 
of proving general reputation rather than particu¬ 
lar acts of conduct, § 678. 

Character above average. There is no rule which 
permits accused to show by witnesses that he pos¬ 
sesses a character superior in points of excellence 
to that of the average man. 36 


CRIMINAL LAW §§ 676-677(2) 

Collateral issues. Accused introducing character 
evidence cannot raise the collateral issue that all 
who speak against him in the community have no 
foundation in fact for their views; 37 and it has 
been held that, after developing the fact that one 
prosecuted for murder had been convicted of bur¬ 
glary and pardoned, the refusal to permit his coun¬ 
sel to state the circumstances was not error. 38 

Sufficiency of foundation . The question whether 
a sufficient foundation has been laid to warrant the 
admission of testimony as to the reputation of ac¬ 
cused in various respects in the community is a 
matter committed to the sound judgment of the 
trial court. 38 * 5 

§ 677(2).-Time to Which Inquiry 

Relates 

While the distinction may In some circumstances be 
Immaterial, evidence of character must generally be con¬ 
fined to proof of character or reputation at or prior to the 
commission of the offense, and to a time not too remote 
from the date of the commission. 

While the distinction may in some circumstances 
be immaterial, 38 * 50 evidence of character must be 
confined to proof of character or reputation at or 
prior to the commission of the offense, and must not 
be allowed to cover character after the commission 
of the offense or what was said after the offense 
as to accused’s character either before or after the 
offense. 38 - 55 This is true both as to evidence of 
good character offered by accused, 39 and as to evi¬ 
dence of bad character offered by the state in rebut- 


fender or as habitual criminal see 
infra § 1966. 

33. Tenn.—Anderson v. State, 56 S. 
W.2d 731, 165 Tenn. 569. 

33.50 Wash.—State v. Riggs, 201 P. 
2d 219, 32 Wash.2d 281. 

34. Cal.—People v. Green, 17 F.2d 
730, 217 C. 176. 

35. Ala.—Miller v. State, 119 So.2d 
197, 40 Ala.App. 533, certiorari de¬ 
nied 119 So.2d 201, 270 Ala. 739. 

N.T.—People v. O’Regan, 223 N.Y.S. 
339, 221 App.Div. 331. 

35.5 U.S.—Michelson v. U. S., N.Y., 
69 S.Ct. 213, 335 U.S. 469, 93 L.Ed. 
168. 

U. S. v. H. Wool & Sons, Inc., C. 
A.N.Y., 215 F.2d 95. 

36. Ala.—Cook v. State, 59 So. 519, 
5 Ala.App. 11. 

37. Mich.—People v. Nemer, 187 N. 
W. 315, 218 Mich. 163. 

38. Fla.—Davis v. State, 116 So. 226, 
95 Fla. 259. 

38.5 Cal.—People v. Carnavacci, 258 
P.2d 1121, 119 C.A.2d 14. 


38.50 No suggestion of change 

Where accused charged with em¬ 
bezzlement sought to prove a good 
reputation for both honesty and fair 
dealing and as a peaceable and law- 
abiding citizen, and there was noth¬ 
ing to suggest that reputation might 
have improved in either regard be¬ 
tween time of alleged offense and 
trial, distinction existing between 
reputation for honesty and fair deal¬ 
ing as admissible on question of 
guilt and limited to period prior to 
commission of offense, and general 
reputation for being a peaceable and 
law-abiding citizen as admissible on 
question of suspended sentence and 
limited to reputation at time of trial, 
was inapplicable. 

Tex.—Hamman v. State, Cr., 314 S. 
W.2d 301. 

38.55 Ala.—Flournoy v. State, 37 So. 
2d 218, 34 Ala.App. 23, certiorari 
denied 37 So.2d 223, 251 Ala. 285— 
Williams v. State, 35 So.2d 562, 33 
Ala.App. 304, affirmed 35 So.2d 567, 
250 Ala. 549. 

La.—State v. Revere, 14 So.2d 14, 203 
La. 330—State v. lies, 9 So.2d 601, 
201 La. 398. 


Miss.—Brooks v. State, 52 So.2d 616, 
appeal dismissed and certiorari de¬ 
nied 72 S.Ct. 114, second case, 342 
U.S. 863, 96 L.Ed. 649. 

Mo.—State v. Carson, App., 239 S.W. 
2d 532. 

R.I.—State v. Van Osten, 26 A.2d 
858, 68 R.I. 175. 

39. U.S.—Minkow v. U. S. f C.C-AS. 
C., 5 F.2d 319. 

Ala.—Williams v. State, 35 So.2d 567, 
250 Ala. 549—Boyette v. State, 110 
So. 812, 215 Ala. 472. 

Chiles v. State, 159 So. 700, 26 
Ala.App. 358—Haithcock v. State, 
126 So. 890, 23 Ala.App. 460. 

Ill.—People v. Rembowicz, 167 NJD. 
797, 335 Ill. 604—Corpus Juris cit¬ 
ed la People v. Willy, 133 N.B. 859, 
864, 301 Ill. 307. 

Ky.—Clair v. Commonwealth, 102 S. 
W.2d 367, ^67 Ky. 363—Shell v. 
Commonwealth, 53 S.W.2d 524, 245 
Ky. 223. 

Minn.—Corpus Juris oited In State v. 
Dolliver, 184 N.W. 848, 849, 150 
Minn. 155. 

Miss.—Brooks v. State, 52 So.2d 616, 
appeal dismissed and certiorari de- 
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tal. 40 In any event, where accused's character tes¬ 
timony is not properly confined in time, the state is 
not required to confine its questions concerning rep¬ 
utation to the period before the commission of the 
offense. 41 

Generally, the evidence should be confined to a 
time not too remote from the date of the commis¬ 
sion of the crime. 42 However, the state in rebutting 
accused's evidence of good character may show the 
reputation of accused at a remote period of time, 
if such evidence is coupled with proof that the bad 
character continued at all times down to the date 
of trial. 43 In any case, whether or not under par¬ 
ticular circumstances the evidence is too remote is 
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largely a matter within the sound judicial discretion 
o£ the trial judge. 44 

§ 677(3).-Place to Which Inquiry 

Relates 

Generally, Inquiry into accused's character may ex¬ 
tend, and Is confined to, proof of reputation In the com¬ 
munity where he has lived or has been known or to a 
place of prior residence, but It Is held that the inquiry 
may also relate to any society or neighborhood where 
he has a well-known or established reputation. 

As a general rule, character evidence is restricted 
in its admissibility to proof of accused's reputation 
in the community where he has lived or has been 
known; 45 and evidence of reputation among the 


nied 72 S.Ct. 114, second case, 342 
TJ.S. 863, 96 L.Ed. 649—Corpus Ju¬ 
ris cited in. Harris v. State, 130 
So. 697, 698, 158 Miss. 439. 

N.J.—State v. Williams, 84 A.2d 756, 
16 N.J. Super. 372. 

State v. Baldanzo, 148 A. 725, 106 
N.J.Law 498, 67 A.L.R. 1207. 

Okl.—Traxler v. State, 251 P.2d 815, 
96 Okl.Cr. 231. 

16 C.J. P 581 note 20—22 C.J. p 480 
note 90. 

Express confinement not essential 

Where the questions asked show 
that they refer to a time prior to 
the indictment, they should not be 
excluded because they did not ex¬ 
pressly coniine the time to the period 
covered by the occurrences in ques¬ 
tion up to the time of the indict¬ 
ment. 

Iowa.—State v. Ferguson, 270 N.W. 
874, 222 Iowa 1148. 

40. Ala.—Cooley v. State, 171 So. 
725, 233 Ala. 407. 

Chiles v. State, 159 So. 700, 26 
Ala.App. 358. 

HI.—Corpus Juris cited in People v. 
Willy, 133 N.E. 859, 864, 301 Ill. 
307. 

Ky.—Gaugh v. Commonwealth, 87 S. 
W.2d 94, 261 Ky. 91—Shell v. Com¬ 
monwealth, 53 S.W.2d 524, 245 Ky. 
223—Harvey v. Commonwealth, 10 
S.W.2d 471, 226 Ky. 36. 

Mo.—State v. Bugg, 292 S.W. 49, 316 
Mo. 581. 

R.I.—State v. Van Osten, 26 A.2d 
858, 68 R.I. 175. 

Tenn.—Tucker v. State, 257 S.W. 850, 
149 Tenn. 98. 

Tex.—Brown v. State, 47 S.W.2d 290, 
120 Tex.Cr. 95. 

16 C.J. p 581 note 21—22 C.J. p 480 
note 90. 

Contra Commonwealth v. Sacket, 22 
Pick., Mass., 394. 

Time to which inquiry may extend 
where evidence offered for purpose 
of impeachment see Witnesses § 
500. 

41. Vt.—State v. Gile, 106 A. 829, 
93 Vt. 142. 


42. U.S.—Corpus Juris cited in Bry¬ 
ant v. U. S., Tex., 257 F. 378, 387, 
168 C.C.A. 418. 

Ariz.—Strickland v. State, 294 P. 617, 
37 Ariz. 368. 

Ark.—Corpus Juris cited in Dixon v. 
State, 75 S.W.2d 242, 243, 189 Ark. 
812 

Mo.—State v. Bugg, 292 S.W. 49, 316 
Mo. 581. 

Wash.—Corpus Juris Secundum cited 

in State v. Riggs, 201 P.2d 219, 221, 
32 Wash.2d 281. 

16 C.J. p 581 note 23. 

Reason for rule 

"Defendant might have borne a 
good reputation at a particular and 
remote period of time; if, however, 
this reputation was not maintained 
continuously up to the time of the 
offense, it would be of little or no 
weight in determining his character 
at such later date. Conversely a 
man may hear a bad reputation at an 
early date in his life and subsequent¬ 
ly reform, in which case it would be 
unfair to judge his present conduct 
in the light of his remote history.” 
Pa.—Commonwealth v. White, 115 A 
870, 871, 271 Pa. 584. 

Affects weight of evidence 

The remoteness, if not too great, 
goes to the weight, rather than the 
admissibility, of the evidence. 

Ariz.—Burnett v. State, 268 P. 611, 
34 Ariz. 129. 

Evidence held not admissible 

(1) Where prosecution did not in¬ 
troduce any evidence of accused's 
bad character, accused's proffered 
testimony concerning his good repu¬ 
tation in a community four or five 
years prior to event and several 
years after accused left community 
was properly excluded, particularly 
since other testimony of good char¬ 
acter was admitted without contra¬ 
vention. 

Colo.—Lutz v. People, 293 P.2d 646, 
133 Colo. 229. 

(2) Evidence based on witnesses' 
knowledge of what had occurred 
more than ten years before the of¬ 
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fense charged, with no proof of con¬ 
tinuation thereof, was held too re¬ 
mote to be admissible. 

Ill.—Corpus Juris cited in. People v. 
Willy, 133 N.E. 859, 864, 301 Ill. 
307. 

43. Pa.—Commonwealth v. White, 
115 A. 870, 271 Pa. 584. 

44. Ariz.—Strickland v. State, 294 
P. 617, 37 Ariz. 368—Burnett v. 
State, 268 P. 611, 34 Ariz. 129. 

Colo.—Lutz v. People, 293 P.2d 646, 
133 Colo. 229. 

Pa.—Commonwealth v. White, 115 A. 
870, 271 Pa. 584. 

Va.—Brown v. Commonwealth, 137 
S.E. 492, 147 Va. 660. 

Life history 

Extent to which accused testifying 
in his own behalf may give to jury 
his life history, not directly connect¬ 
ed with charge, is generally discre¬ 
tionary with trial court. 

Colo.—Lutz v. People, 293 P.2d 646, 
133 Colo. 229—Wilder v. People, 
278 P. 694, 86 Colo. 35, 65 A.L.R. 
1260. 

Discretion held not abused 

Cal.—People v. Green, 17 P.2d 730, 

217 C. 176. 

45. U.S.—Kroot v. U. S., C.C.A.I11., 
66 F.2d 449. 

Ala.—Baugh v. State, 117 So. 426, 

218 Ala. 87. 

Chiles v. State, 159 So. 700, 26 
AlaApp. 358. 

Cal.—People v. Heape, 237 P. 66, 72 
C.A. 226. 

Ill.—People v. Reeves, 195 N.E. 443, 
360 Ill. 55—People v. Rembowicz, 
167 N.E. 797, 335 Ill. 604. 

Md.—Allison v. State, 98 A.2d 273, 
203 Md. 1. 

Ohio.—Booker v. State, 169 N.E. 588, 
33 Ohio App. 338. 

Wash.—State v. Riggs, 201 P.2d 219, 
32 Wash.2d 281. 

16 C.J. p 683 note 33—22 C.J. p 480 
note 93. 

Reputation among own race 

A witness may testify as to ac¬ 
cused's reputation among colored peo- 
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members of a particular class of people is ordinarily 
inadmissible. 46 Thus, it is not competent to rebut 
evidence of good character by proof of a bad local 
reputation, limited to a neighborhood remote from 
accused's residence, 46 - 5 where he has never lived and 
where he is not shown to be generally known. 46 * 10 

However, it has been held that the inquiry may be 
extended to any community, society, or neighborhood 
where accused is known or has a well-known or es¬ 
tablished reputation, 4 7 such as the neighborhood in 
which he was in the habit of dealing; 48 and, while 
it has been held that evidence of reputation at a 
place of business or among business associates is 
not admissible, 49 other decisions have admitted such 
evidence in view of the peculiar circumstances in¬ 
volved, 50 or in view of the rule in the jurisdiction 
permitting the witness to testify as to his personal 
opinion of accused's character as well as to his 
knowledge of reputation thereof. 51 
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Evidence of reputation at a place of prior resi¬ 
dence may be relevant, 52 especially in rebuttal, 53 
provided it is not too remote. 54 Where accused was 
a stranger in a community for a short time, forming 
few associations, he does not have a general reputa¬ 
tion for truth, honesty, and integrity therein to 
which anyone can testify. 55 

§ 677(4).-Positive or Negative 

Evidence 

While such evidence Is not available to show bad 
reputation, negative evidence, that Is, testimony of a 
witness that, although he was In a position to hear what 
was said about the accused, he had never heard anyone 
speak against his character, Is admissible to prove good 
character and reputation; and the absence of public dis¬ 
cussion is generally held a proper basis for the statement 
that accused’s reputation Is good. 

While such evidence is not available to support the 
view that accused's reputation is bad, 55 * 50 negative 


pie since what accused’s own race 
said about him is more or less the 
opinion of the community in which 
he lives. 

Ga.—Clarke v. State, 183 S.E. 92, 52 
Ga.App. 254. 

Testimony as to reputation insuffi¬ 
cient 

The question as to accused’s repu¬ 
tation should be directed to the gen¬ 
eral reputation in the community, 
and not merely to reputation, omit¬ 
ting the general character thereof. 
Tex.—Hughes v. State, 124 S.W.2d 
349, 136 Tex.Cr. 210—Edwards v. 
State, 237 S.W. 933, 91 Tex.Cr. 
196. 

Brief temporary residence 

Evidence of reputation at the place 
of a brief temporary residence ordi¬ 
narily has no probative force and 
its admissibility involves the exer¬ 
cise of sound judicial discretion. 
N.J.—State v. Sbrilli, 64 A.2d 221, 136 
N.J.Law 66. 

46 . Cal.—People v. Carnavacci, 258 
P.2d 1121, 119 C.A.2d 14—Corpus 
Juris cited in People v. Heape, 237 
P. 66, 71, 72 C.A. 226. 

16 C.J. p 583 note 32. 

“The cases are quite right which 
exclude evidence of reputation among 
such a small class of persons or busi¬ 
ness associates, as to make it, not 
a general reputation, but rather the 
evidence of individual and independ¬ 
ent dealings.’’ 

N.T.—People v. Colantone. 152 N.E. 
700, 702, 243 N.T. 134. 

46.5 Ohio.—Griffin v. State, 14 Ohio 
St. 55. 

46.10 Ohio.—Griffin v. State, supra. 

47 . Ala.—Craven v. State, 111 'So. 
767, 22 Ala.App. 39. 

“The value of the evidence of good 
character is not always dependent 


upon the place of residence; its 
worth and weight are measured by 
the opportunity for obtaining a rep¬ 
utation, whether it be at home or 
abroad. The determining factor is 
whether the community in which the 
defendant has lived his life is suffi¬ 
ciently large for the persons to be¬ 
come acquainted with his character 
and to form a general opinion of it. 
This we call general reputation.'* 
N.T.—People v. Colantone, 152 N.E. 
700, 702, 243 N.T. 134. 

Evidence of reputation in county 
is properly admissible under text 
rule. 

Ala.—Craven v. State, 111 So. 767, 
22 AlaApp. 39. 

48. W.Va.—State v. Henderson, 1 S. 
E. 225, 29 W.Va. 147. 

49. U.S.—Kroot v. U. S., C.C.A.I11., 
66 F.2d 449. 

Cal.—People v. Heape, 237 P. 66, 72 
C.A. 226. 

Md.—Markley v. State, 196 A. 95, 173 
Md. 309. 

50 . Fla.—Hamilton v. State, 176 So. 
89, 94, 129 Fla. 219, 112 A.L.R. 
1013. 

"We are persuaded that 'the com¬ 
munity’ or 'neighborhood’ whose es¬ 
timate of a person’s character or 
reputation is most Important Is the 
community or neighborhood where 
he or she is best known, and that 
under the peculiar circumstances here 
involved, the words ‘community’ or 
‘neighborhood’ should be expanded 
to take in the place in the same city 
where the defendant worked day 
after day and those who there came 
in daily contact with her for sev¬ 
eral years and knew her and her 
reputation and character among the 
numerous other people who [there] 
worked and labored.” 

Fla.—Hamilton v. State, supra. 
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Adjacent community 

In prosecution for driving while 
Intoxicated, witness where accused 
worked should be permitted to testi¬ 
fy as to his good reputation even 
though he did not claim to know 
accused’s reputation where he lived 
where the communities were adjacent 
and a great many of the residents 
where accused lived commuted to the 
place where they were employed. 
Tex.—Jordan v. State, 290 S.W.2d 
666, 163 Tex.Cr. 287. 

51. Iowa.—Corpus Juris cited In 
State v. Ferguson, 270 N.W. 874, 
882, 222 Iowa 1148. 

Admissibility of testimony of person¬ 
al opinion of witness as to char¬ 
acter of accused see Infra § 678. 

52. Ind.—Bryant v. State, 186 N.E. 
322, 205 Ind. 372. 

16 C.J. p 583 note 35. 

53. Cal.—People v. Nunley, 76 P. 
45, 142 C. 441. 

Iowa.—State v. Foster, 59 N.W. 8, 91 
Iowa 164. 

Miss.—Shoemaker v. State, 75 So.2d 
647, 222 Miss. 257. 

54. D.C.—Lomax v. U. S., 37 App. 
D.C. 414. 

Mo.—State v. Shouse, 87 S.W, 480, 
188 Mo. 473. 

Ohio.—Griffin v. State, 14 Ohio St. 

55. 

Wash.—State v. Riggs, 201 P.2d 219, 
32 Wash.2d 281. 

16 C.J. p 583 note 37. 

55. Cal.—People v. Pauli, 209 P. 
88, 58 C.A. 594. 

55.50 Tex.—Gilson v. State, 145 S.W. 

2d 182, 140 Tex.Cr. 345. 

Positive testimony required 
Fact that a person's general rep¬ 
utation for morality or veracity is 
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evidence in support of good character, 55 * 55 that is, 
testimony of a witness that he has been acquainted 
with accused for some time and under such circum¬ 
stances that he would be likely to hear what was 
said about him and that he has never heard anyone 
speak against his character generally, or with ref¬ 
erence to a particular trait thereof, 56 is admissible 
to prove good character and reputation. 

However, the application of this rule presupposes 
a sufficient period of residence and extent of ac¬ 
quaintanceship in the community for the person’s 


character to have become known; 57 and the wit¬ 
ness must have been so situated that the fact of 
his having heard nothing against accused’s char¬ 
acter could reasonably be considered as strongly 
tending to show that accused was regarded in the 
community as a person of good character. 5 * 

According to most authority the fact that the 
witness has not heard anything detrimental to ac¬ 
cused’s character is a satisfactory basis for the di¬ 
rect statement that his reputation is good; 59 but 
some cases hold that the witness may testify only as 


bad may be shown only by positive 
testimony that his neighbors and as¬ 
sociates have so spoken of him un¬ 
til such has become a part of his gen¬ 
eral reputation, and it must be prov¬ 
ed by affirmative testimony, but 
such is not the rule when one would 
prove that his general reputation 
for morality and veracity is good. 
Ky.—Davenport v. Commonwealth, 

148 S.W.2d 1054, 285 Ky. 628. 

55.55 Ala.—Singley v. State, 53 So. 
2d 729, 256 Ala. 56. 

Lowery v. State, 107 So.2d 366, 
39 Ala.App. 659—Echols v. State, 55 
So.2d 522, 36 Ala.App. 302, reversed 
on other grounds 55 So.2d 530, 256 
Ala. 389—Everage v. State, 33 So. 2d 
23, 33 Ala.App. 91. 

Va.—Zirkle v. Commonwealth, 55 S.E. 
2d 24, 189 Va. 862. 

56. U.S.—Michelson v, U. S., N.Y., 
69 S.Ct 213, 335 U.S. 469, 93 L.Ed. 
168. 

Ala.—Dyess v. State, 141 So. 662, 
224 Ala. 610. 

Echols v. State, 55 So.2d 522, 36 
Ala.App. 302, reversed on other 
grounds 55 So.2d 530, 256 Ala. 389 
—Puckett v. State, 133 So. 63, 24 
Ala.App. 217—Wheat v. State, 93 
So. 209, 18 Ala.App. 554. 

Cal.—People v. Hoffman, 248 P. 504, 
199 C. 165. 

Del.—Valent v. State, 138 A. 643, 3 
W.W.Harr. 407. 

Fla.—Popps v. State, 162 So. 701, 120 
Fla. 387. 

La.—State v. Pace, 165 So. 6, 183 La. 
838—State v. Ciacclo, 112 So. 486, 
163 La. 563. 

Mich.—People v. Woods, 172 N.W. 
384, 206 Mich. 11. 

Minn.—State v. Morris, 182 N.W. 721, 

149 Minn. 41. 

Mo.—State v. Cavener, 202 S.W.2d 
869, 356 Mo. 602—State v. Harri¬ 
son, 24 S.W.2d 985. 

Or.—State v. Leabo, 249 P. 363, 120 
Or. 160. 

Pa.—Commonwealth v. Gaines, 75 A. 

2d 617, 167 Pa.Super. 485. 

Wash.—State v. Thompson, 48 P.2d 
249, 182 Wash. 697—State v. Tur- 
fey, 176 P. 563, 100 Wash. 5. 

16 C.J. p 584 note 59. 


limitation on questioning 

However, it has been held that, 
after a witness has testified that ac¬ 
cused's general reputation was good, 
he may not be asked further wheth¬ 
er he had ever heard his reputation 
questioned. 

Ill.—People v. Donahoe, 117 N.E. 105, 
279 Ill. 411, error dismissed and cer¬ 
tiorari denied Donahoe v. People of 
State of Illinois, 39 S.Ct. 491, 250 
U.S. 634, 63 L.Ed. 1181. 

Most cogent evidence 

Negative evidence is the most co¬ 
gent evidence of a person’s good 
character and reputation, because in 
absence of any discussion about 
character, it may reasonably be pre¬ 
sumed that the person’s reputation 
is good. 

Mo.—State v. Cavener, 202 S.W.2d 
869, 356 Mo. 602. 

Reputation for veracity and morality 

One whose word and morals are 
accepted by his associates and neigh¬ 
bors in the community in which he 
lives ordinarily excites no discus¬ 
sion or comment, and he will be ac¬ 
cepted in the community as a person 
whose veracity and morals are not 
subject to criticism, and hence si¬ 
lence authorizes the testimony that 
such a person’s general reputation 
in the community for veracity and 
morality Is good. 

Ky.—Davenport v. Commonwealth, 
148 S.W.2d 1054, 285 Ky. 628. 

57 . U.S.—Michelson v. U. S., N.Y., 
69 S.Ct. 213, 335 U.S. 469, 93 L.Ed. 
168. 

Cal.—People v. Pauli, 209 P. 88, 58 
C.A. 594. 

Mo.—State v. Cavener, 202 S.W.Sd 
869, 356 Mo. 602. 

58 . U.S.—Michelson v. U. S., N.Y., 69 
S.Ct. 213, 335 U.S, 469, 93 L.Ed. 
168. 

Mo.—State v. Cavener, 202 S.W.2d 869, 
356 Mo, 602, 

N.J.—State v. Micci, 134 A.2d 805, 46 
N.J.Super. 454. 

R.I.—State v. DI Not, 195 A. 497, 59 
R.I. 348, reargument denied 196 
A. 795, 60 R.I. 37. 

Wash.—State v. Thompson, 48 P.2d 
249, 182 Wash. 697. 
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Competency of witnesses as to char¬ 
acter or reputation see Witnesses 
§ 55. 

59. Ala.—Dyess v. State, 141 So. 662, 
2 24 Ala. 610. 

Cal.—People v. Castillo, 42 P.2d 682, 
5 C.A.2d 194—People v. Osterhelt, 
14 P.2d 140, 125 C.A. 723. 

Del.—Valent v. State, 138 A. 643, 3 
W.W.Harr. 407. 

Fla.—Popps v. State, 162 So. 701, 120 
Fla. 387. 

Ill.—People v. Dunham, 176 N.E. 325, 
344 Ill. 268—People v. Savage, 156 
N.E. 310, 325 III. 313. 

“It does not necessarily follow 
from the fact that a person has not 
heard another's character discussed 
in the community in which he has 
resided for a number of years that 
he does not know or cannot say that 
he knows such other person’s gen¬ 
eral reputation in such community 
for the traits of character germane 
to such inquiry. The fact that no 
reproach has ever been heard or 
known to have been uttered against 
the character of a person . 
may be the very highest evidence 
that the general reputation of such 
person in such community Is good.” 
Cal.—People v. Stennett, 197 P. 372, 
379, 51 CA-. 370. 

Ind.—Kelley v. State, 3 N.E.2d 65, 
72, 210 Ind. 380. 

Knowledge of reputation as element 
of witness’ competency see Wit¬ 
nesses § 55. 

In. Texas 

(1) In prosecution for driving 
while intoxicated, accused’s witness¬ 
es should have been permitted to 
testify that accused’s reputation as 
a sober, peaceable, and law-abiding 
citizen was good, even though they 
had never heard accused's reputation 
discussed. 

Tex.—Barber v. State, Cr., 324 S.W.2d 
553—Gilson v. State, 145 S.W.2d 
182, 140 Tex.Cr. 345. 

(2) However, it has been held that, 
since testimony that the witness nev¬ 
er heard anything against accused's 
character Is equivalent to saying that 
his* reputation is good, the court 
may refuse to permit further exam¬ 
ination of the witness. 
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to the absence of public discussion and that he may 
not go further and testify as to his inference there¬ 
from that accused’s character is good. 60 The fact 
that a witness who has lived in the same community 
with accused and has been acquainted with him for 
many years had never heard of particular incidents 
or circumstances affecting his character affects the 
weight, but not the admissibility, of his testimony 
as to reputation. 61 

It is always proper to call for a positive statement 
from the witness as to accused’s character. 62 

§ 677(5).-Trait of Character In¬ 

volved 

Except where the crime charged fs such as to make 
difficult specification of the precise trait Involved, char- 
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acter evidence may and must generally relate particular^ 
Iy to that trait of character which Is Involved In the 
crime charged, and the attribute of character proved must 
be shown to be general in Its existence and to exist uni¬ 
formly toward ail persons and In all circumstances. 

Except where the crime charged is such as to 
make difficult, or perhaps impossible, specification 
of the precise trait of character, good reputation for 
which would tend to indicate unlikelihood of its 
commission by accused, 62 * 50 it is the general rule, 
although there is some authority apparently follow¬ 
ing a divergent view, 63 that the evidence of good 
character offered by accused may and must relate 
particularly to that trait of character which is 
involved in the crime charged, so that the proof of 
good character will render it unlikely that he would 
be guilty of that particular crime. 64 


Tex.—Arkhammer v. State, 296 S.W. 
301, 107 Tex.Cr. 191. 

60 . La.—State v. Claccio, 112 So. 
486, 16S La. 563—State v. Warren, 
70 So. 326, 138 La. 361. 

61. Iowa.—State v. Hamilton, 132 N. 
W. 44, 151 Iowa 533. 

62 . Ala.—Dyess v. State, 141 So. 662, 
224 Ala. 610. 

62.50 N.J.—State v. Steensen, 113 A. 
2d 203, 35 N.J.Super. 103. 

63 . In North Carolina 

It appears to be the rule that proof 
of character is restricted to general 
character and that the witness may 
not be examined as to particular 
traits, although of his own volition 
he may qualify an answer by stating 
that accused's character is good or 
bad in particular respects. 

N.C—State v. Sentelle, 193 S.E. 405, 
212 N.C. 386—State v. O’Neal, 120 
S.E. 817, 187 N.C. 22. 

64 . U.S.—Springer v. U. S., C.C.A. 
Cal., 148 F.2d 411—Hawley v. U. S., 

C.C.A.C 0 I 0 ., 133 F.2d 966—Corpus 
Juris cited in Keady v. U. S., C.C.A. 
Okl., 62 F.2d 689, 691. 

Ala.—Baugh v. State, 117 So. 426, 218 
Ala. 87—Beaird v. State, 109 So. 
161, 215 Ala. 27—Morgan v. State, 6 
So. 761, 88 Ala. 223. 

Coxzras Juris Secundum quoted in 
Smith v. State, 80 So.2d 302, 304, 
38 Ala.App. 23, affirmed 80 So.2d 
307, 262 Ala. 584—Williams v. 

State, 35 So.2d 562, 33 Ala.App. 304, 
affirmed 35 So.2d 567, 250 Ala. 549 
—Griffin v. State, 162 So. 547, 26 
Ala.App. 473. 

Ark.—Seaton v. State, 235 S.W. 794, 
151 Ark. 240. 

Cal.—People v. Wong, 187 P.2d 828, 83 
C.A.2d 60—People v. Peterson, 7 P. 
2d 366, 120 C.A. 197—People v. Pet- 
tinger, 271 P. 132, 94 C.A. 297— 
People v. Heape, 237 P. 66, 72 C.A. 
226—People v. McMillan, 212 P. 38, 
59 C.A. 785. 


Colo.—Lutz v. People, 293 P.2d 646, 
133 Colo. 229. 

Conn.—State v. Campbell, 104 A. 653, 
93 Conn. 3. 

D.C.—Morris v. District of Colum¬ 
bia, 124 F.2d 284, 75 U.S.App.D.C. 
82. 

Adams v. District of Columbia, 
Mun.App., 134 A.2d 645. 

Fla.—Silbert v. State, 72 So.2d 901. 
Ga.—Hunter v. State, 3 S.E.2d 729, 
188 Ga. 215. 

Simmons v. State, 198 S.E. 816, 
58 Ga.App. 413—Knighton v. State, 
150 S.E. 432, 40 Ga.App. 489— 

Josey v. State, 92 S.E. 763, 20 Ga. 
App. 85. 

Ill.—People v. Page, 6 N.E.2d 845. 365 
Ill. 524—People v. Celmars, 163 N. 

E. 421, 332 Ill. 113. 

Iowa.—Corpus Juris Seoundum cited 

in State v. Case, 75 N.W.2d 233, 237, 
238, 247 Iowa 1019. 

Kan.—Corpus Juris Secundum cited 

in State v. Howland, 138 P.2d 424, 
425, 157 Kan. 11. 

Ky.—Gaugh v. Commonwealth, 87 S. 
W.2d 94, 261 Ky. 91—Shell v. Com¬ 
monwealth, 53 S.W.2d 524, 245 Ky. 
223—Commonwealth v. Ashcraft, 5 
S.W.2d 1067, 224 Ky. 203. 

La.—State v. Kelly, 112 So.2d 687, 
237 La. 991—State v. Davis, 97 So. 
449, 154 La. 295. 

Md.—Corpus Juris cited in Wentz 
v. State, 150 A. 278, 280, 159 Md. 
161. 

Minn.—State v. Dolliver, 184 N.W. 
848, 150 Minn. 155. 

Mo.—Corpus Juris Secundum cited 

in State v. Ferguson, 182 S.W.2d 
38, 42, 353 Mo. 46—State v. Scott, 
58 S.W.2d 275, 332 Mo. 255, 90 A.L. 
R. 860—State v. Taylor, 238 S.W. 
489, 293 Mo. 210. 

Neb.—Wells v. State, 42 N.W.2d 363, 
152 Neb. 668. 

Nev.—Corpus Juris cited in State v 
Boyle, 248 P. 48, 52, 49 Nev. 386 
N.J.—State v. Raymond, 135 A.2d 20, 
46 N.J.Super. 463—State v. Steen- 

713 


sen, 113 A.2d 203, 35 N.J.Super. 
103. 

State v. Barts, 38 A.2d 838, 132 
N.J.Law 74, affirmed 40 A.2d 639, 
132 N.J.Law 420. 

Ohio.—State v. Cochrane, 84 N.E.2d 
742, 151 Ohio St. 128. 

Okl.—Lowrey v. State, 197 P.2d 637, 
87 Okl.Cr. 313—Henderson v. State, 
56 P.2d 915, 59 Okl.Cr. 86—Moody 
v. State, 259 P. 159, 38 Okl.Cr. 23 
—Kirby v. State, 220 P. 74, 25 Okl. 
Cr. 330, 33 A.L.R. 1212. 

Or.—State v. Holbrook, 192 P. 640, 
98 Or. 43, second rehearing denied 
193 P. 434, 98 Or. 43. 

Pa.—Commonwealth v. Hurt, 60 A.2d 
828, 163 Pa.Super. 232—Common¬ 
wealth v. Wiswesser, 188 A. 604, 
124 Pa.Super. 251—Commonwealth 
v. Cohen, 157 A. 216, 103 Pa.Super. 
496—Commonwealth v. Tkech, 97 
Pa.Super. 489. 

Commonwealth v. Grandone, 3 
PaJDist. & Co. 104, 26 Dauph.Co. 
107. 

Tenn.—Nash v. State, 69 S.W.2d 235, 
167 Tenn. 288. 

Utah.—State v. Thompson, 199 P. 

161, 58 Utah 291, 38 A.L.R. 697. 
Vt.—State v. Hedding, 42 A.2d 438, 
114 Vt. 212. 

Wyo.—Corpus Juris Secundum cited 

in State v. Riggle, 298 P.2d 349, 
364, 76 Wyo. 1, rehearing denied 
300 P.2d 567, 76 Wyo. 1, certiorari 
denied 77 S.Ct. 384, 352 U.S. 981, 
1 L.Ed.2d 366. 

16 C.J. p 582 note 24—22 C.J. p 474 
note 59-p 476 note 29, p 480 note 
76—42 C.J. p 1376 note 46. 

Reasons for rule 

(1) “The obvious reason for exclud¬ 
ing proof of the possession or non¬ 
possession of traits other than those 
involved in the crime charged is 
that it does not tend to enlighten a 
reasoning mind as to the probability 
of the conduct of that person.” 

Mo.—State v. Quinn, 130 S.W.2d 511 , 
515, 344 Mo. 1072. 
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The same is true of evidence in rebuttal of evi¬ 
dence of good character ; 66 and even though ac¬ 
cused introduces only evidence of general good 
character, the prosecution in rebuttal may go fur¬ 
ther and prove his bad reputation for the particular 
phase of conduct involved in the offense . 66 In some 
jurisdictions it is proper to prove general reputation 
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for a disposition contrary to the committing of the 
act charged as well as reputation for relevant spe¬ 
cific traits of character . 67 

The traits of character which may or must be 
proved depend on the nature of the crime charged 
and the moral wrong involved in its commission . 66 


( 2 ) Reputation evidence of traits 
not involved in offense is excluded 
under policy of avoiding uncontrolla¬ 
ble, undue prejudice and unjust con¬ 
demnation which such evidence 
might induce. 

Mo.—State v. Ferguson, 182 S.W.2d 
38, 353 Mo. 46. 

Defense of general good oharacter 

(1) An accused who relies for a de¬ 
fense on his general good character 
cannot introduce evidence solely with 
respect to a particular trait of char¬ 
acter not relevant to the crime charg¬ 
ed. 

Ga.—Davis v. State, App., 5 S.E.2d 
89, 60 Ga.App. 772, followed in 
Bailey v. State, 5 S.E.2d 91, 60 Ga. 
App. 775. 

( 2 ) Accused, as in a prosecution 
for subornation of perjury, may put 
his general character in issue, but 
not a single trait thereof, such as 
his character for violence. 

Ga.—Jones v. State, 28 S.E.2d 373, 70 
Ga.App. 431. 

Honesty- 

Good reputation for "honesty” 
implies a sense of general probity, 
which is the antithesis of criminal 
tendency or conduct, and would im¬ 
ply a law-abiding man. 

N.J.—State v. Micci, 134 A.2d 805, 46 
N.J.Super. 454. 

Tex.—Bara v. State, 147 S.W.2d 250, 
141 Tex.Cr. 7. 

Charitableness 

Evidence that accused was charita¬ 
ble was not admissible to prove 
good character. 

U.S.—Steinberg v. U. S., C.C.A.Tex„ 
162 F.2d 120, certiorari denied 68 
S.Ct. 108, 332 U.S. 808, 92 L.Ed. 
386. 

65. I7.S.—Travis v. U. S., C.A.C 0 I 0 ., 
247 F.2d 130. 

Ala.— Corpus Juris Secundum quoted 

in Smith v. State, 80 So.2d 302, 304, 
38 Ala.App. 23, affirmed 80 So.2d 
307, 262 Ala. 584. 

D.C.—Adams v. District of Columbia, 
Mun.App., 134 A.2d 645. 

Ga.—Mimbs v. State, 5 S.E.2d 770, 
189 Ga. 189. 

Smith v. State, 85 S.E.2d 623, 91 
Ga.App. 360—Sikes v. State, 47 S.E. 
2 d 677, 76 Ga.App. 883—Dunn v. 
State, 84 S.E. 488, 16 Ga.App. 9. 
Iowa.—State v. Hartung, 30 N.W.2d 
491, 239 Iowa 414. 

Ky.—Warren v. Commonwealth, 25f 
S.W.2d 368—Barrett v. Common- 
* wealth, 175 S.W.2d 8 , 295 Ky. 553. 


Minn.—State v. Gress, 84 N.W.2d 616, 
250 Minn. 337. 

Mo.—State v. Whipkey, 215 S.W. 2 d 
492, 358 Mo. 563. 

N.J.—State v. Steensen, 113 A.2d 203, 
35 N.J.Super. 103. 

Okl.—Moody v. State, 259 P. 159, 38 
Okl.Cr. 23. 

Pa.—Commonwealth v. Thomas, 127 
A. 427, 282 Pa. 20. 

Commonwealth v. Wiswesser, 188 
A. 604, 124 Pa.Super. 251. 

Commonwealth v. Palmer, Com. 
PI., 34 North.Co. 376, affirmed 132 
A.2d 889, 184 Pa.Super. 171. 

R.I.—State v. Van Osten, 26 A.2d 
858, 68 R.I. 175. 

Tex.—Preston v. State, 177 S.W.2d 
968, 147 Tex.Cr. 25. 

22 C.J. p 474 note 59. 

Evidence held inadmissible 

In criminal prosecution, cross-ex¬ 
amination of character witnesses con¬ 
cerning possible drunkenness of ac¬ 
cused and his reputation as com¬ 
mon drunkard after accused had prov¬ 
ed his good moral reputation was 
improper, since it tended to reflect 
reputation of accused for sobriety 
rather than his moral reputation. 

Ky.—Daws v. Commonwealth, 234 S. 
W.2d 953, 314 Ky. 265. 

68. Ala.— Corpus Juris Secundum 
quoted in Smith v. State, 80 So.2d 
302, 304, 38 Ala.App. 23, affirmed 
80 So.2d 307, 262 Ala. 584—Echols 
v. State, 55 So.2d 522, 36 Ala.App. 
302, reversed on other grounds 55 
So. 2 d 530, 256 Ala. 389—Lynn v. 
State, 104 So. 870, 21 Ala.App. 
29 

Ga.—Barber v. State, 98 S.E.2d 575, 
95 Ga.App. 763. 

La.—State v. Powell, 35 So.2d 741, 
213 La. 811. 

N.J.—State v. Villano, 142 A. 643, 6 
N.J.Misc. 713, affirmed 146 A. 917, 
106 N.J.Law 601. 

67. N.J.—State v. Baldanzo, 148 A. 
725, 106 N.J.Law 498, 67 A.L.R. 
1207. 

Disposition or personal characteris¬ 
tics 

Accused, advancing good character 
to show improbability of guilt, may 
show as fact that he possesses cer¬ 
tain disposition or certain personal 
characteristics. 

Minn.—State v. Humphrey, 217 N.W. 
373, 173 Minn. 410. 

38. Ala.—Echols v. State, 55 So.2d 
522, 36 Ala.App. 302, reversed on 
other grounds 55 So.2d 530, 25C 
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■ Ala. 389—Cummings v. State, 42 
So.2d 326, 34 Ala.App. 650—Wil¬ 
liams v. State, 35 So.2d 562, 33 
Ala.App. 304, affirmed 35 So.2d 567, 
250 Ala. 549. 

Ark.—Amos v. State, 189 S.W.2d 611, 
209 Ark. 55—White v. State, 262 
S.W. 338, 164 Ark. 517. 

Iowa.—State v. Case, 75 N.W.2d 233, 
247 Iowa 1019. 

Kan.—State v. Howland, 138 P. 2 d 424, 
157 Kan. 11 . 

Miss.—De Angelo v. State, 192 So. 444, 
187 Miss. 84. 

Offenses deemed mala prohibits 

(1) “It is difficult to say just what 
trait of character is involved in a 
great many offenses that are deemed 
mala prohibita only, and great diffi¬ 
culty has been experienced in lay¬ 
ing down any rule that covers such 
cases. Yet the law is that good 
character may always be shown.” 
Ohio.—Booker v. State, 169 N.E. 588, 

590, 33 Ohio App. 338. 

(2) In such offenses which do not 
involve moral obliquity, it is proper 
to prove the trait of law-abiding cit¬ 
izenship. 

Mo.—State v. Quinn, 130 S.W.2d 511, 
344 Mo. 1072. 

Evidence properly given or Improper¬ 
ly exoluded 

(1) Generally. 

Iowa.— Corpus Juris cited in State v. 
Ferguson, 270 N.W. 874, 883, 222 
Iowa 1148. 

Mo.—State v. Ferguson, 182 S.W.Sd 
38, 353 Mo. 46. 

1 C.J. p 328 note 27. 

(2) In robbery prosecution, testi¬ 
mony as to reputation for honesty. 
Cal.—People v. Dyer, 86 P.2d 852, 30 

C.A. 2 d 590. 

Tex.—Cockrell v. State, 95 S.W. 2 d 
408, 131 Tex.Cr. 3. 

(3) In prosecution for embezzle¬ 
ment, court erred in refusing to allow 
defense character witnesses to testi¬ 
fy as to accused's general reputation 
for honesty and fair dealing. 

Tex.—Hamman v. State, Cr., 314 S. 
W. 2 d 301. 

(4) In prosecution for manslaugh¬ 
ter by culpable negligence in opera¬ 
tion of automobile, accused should 
have been permitted to prove his gen¬ 
eral reputation in the community In 
which he lived as a careful and pru¬ 
dent driver of automobiles. 

D.C.—Robinson v. U. S., 156 F.2d 574 r 
81 U.S.App.D.C. 176. 
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Under this rule, evidence of accused’s reputation 
for truth and veracity is generally not admissible, 69 
except where the trait of truthfulness is involved in 
the charge, 70 or has otherwise been attacked, 70 * 5 
as where his credibility as a witness is attacked, as 


CRIMINAL LAW § 677(5) 

discussed in Witnesses §§ 532-537. It also follows 
that the state may not introduce testimony relating 
to accused’s reputation for committing the offense 
for which he is on trial. 71 In sex crimes, at least 
where force and violence are absent, the trait in- 


Miss.—Rosser v. State, 93 So.2d 470, 
230 Miss. 573. 

(5) In prosecution for violation of 
prohibition laws, evidence of reputa¬ 
tion for law-abiding citizenship. 

Va.—State v. Padgett, 117 S.E. 493, 

93 W.Va. 623. 

( 6 ) Where accused's character wit¬ 
nesses were asked on direct exami¬ 
nation as to their knowledge of ac¬ 
cused’s reputation in relation to 
traits involved in the offense charg¬ 
ed, trait of being a law-abiding citi¬ 
zen was necessarily included within 
the questions asked witnesses, and 
witnesses were not unduly limited 
or misled. 

Cal.—People v. Gin Shue, 137 P.2d 
742, 58 C.A.2d 625. 

(7) In a prosecution for forcible 
rape, testimony concerning reputa¬ 
tion for peace and good order. 

Pa.—Commonwealth v. Stefanowicz, 
179 A. 770, 118 Pa.Super. 79. 

( 8 ) In abortion prosecution, where 
evidence showed a primitively per¬ 
formed operation, character witness 
should have been allowed to answer 
questions as to accused’s general rep¬ 
utation for medical skill and medical 
ethics. 

Cal.—People v. Reimringer, 253 P.2d 
756, 116 C.A.2d 332. 

Evidence properly excluded 

(1) In prosecution for operating 
automobile while Intoxicated, testi¬ 
mony concerning accused’s general 
reputation for morality. 

Ind.—Keener v. State, 167 N.E. 549, 
89 Ind.App. 629. 

( 2 ) In prosecution for homicide, 
evidence of general reputation for 
honesty and integrity. 

Mont—State v. Popa, 185 P. 1114, 56 
Mont 587. 

(3) In prosecution for violation of 
liquor laws, evidence as to reputa¬ 
tion for peaceableness and quietude. 
Ohio.—Booker v. State, 169 N.E. 588, 

33 Ohio App. 338. 

(4) In prosecution for procuring 
an abortion, evidence of reputation 
for chastity. 

Pa.—Commonwealth v. Bertram, 25 
Pa.Dist. 1022 . 

(5) In prosecution for injuring a 
person with a motor vehicle and 
failing to stop and give assistance 
and report to police, evidence of ac¬ 
cused's reputation for tenderness 
and mercy. 

D.C.—Morris v. District of Columbia, 
124 F.2d 284, 75 U.S.App.D.C. 82. 

( 6 ) In prosecution for malicious 
mischief by destroying bottles of 


whisky, testimony that accused was 
reliable in his business dealings, 
etc. 

Ill.—People v. Sturch, 52 N.E.2d 831, 
321 Ill.App. 306, affirmed 58 N.E.2d 
873, 389 Ill. 82. 

In prosecution for burglary or lar¬ 
ceny 

(1) The evidence of character may 
relate and generally should be con¬ 
fined to accused's reputation for hon¬ 
esty and Integrity. 

TT.S.— Corpus Juris cited in Keady v. 

U. S., C.C.A.Okl., 62 F.2d 689, 690. 

16 C.J. p 582 note 24 [a]—22 C.J. p 
475 note 89—36 C.J. p 894 notes 
54-57—42 C.J. p 1376 note 47. 

(2) Evidence of reputation for be¬ 
ing a law-abiding citizen Is also ad¬ 
missible. 

Mo.—State v. Quinn, 130 S.W.2d 511, 
344 Mo. 1072. 

69. Ala.—Baugh v. State, 117 So. 
426, 218 Ala. 87—Henderson v. 

State, 95 So. 57, 19 Ala.App. 80. 
Ark.— Corpus Juris cited in Blevins 
v. State, 30 S.W.2d 851, 852, 182 
Ark. 109. 

Cal.—People v. Sweeney, App., 5 Cal. 
Rptr. 379—People v. Romero, 207 
P. 933, 58 C.A. 31. 

D.C.—Coupe v. U. S., 113 F.2d 145, 
72 App.D.C. 86, certiorari denied 60 
S.Ct. 1105, 310 U.S. 651, 84 L.Ed. 
1417. 

Fla.— Corpus Juris Secundum cited 
in Whaley v. State, 26 So.2d 656, 
658, 157 Fla. 593. 

Ill.—People v. Thomas, 164 N.E.2d 
36, 18 Ill.2d 439—People v. Kendall, 
192 N.E. 378, 357 Ill. 448—People 
v. Rembowicz, 167 N.E. 797, 335 
Ill. 604. 

Ky.—Shell v. Commonwealth, 53 S. 
W.2d 524, 245 Ky. 223—Kelly v. 
Commonwealth, 36 S.W.2d 344, 237 
Ky. 690—Commonwealth v. Ash¬ 
craft, 5 S.W.2d 1067, 224 Ky. 203. 
Mo.—State v. Miller, App., 17 S.W. 
2 d 353. 

N.C.—State v. Thomas, 16 S.E.2d 399, 
220 N.C. 34—State v. Pearson, 107 
S.E. 305, 181 N.C. 588. 

Ohio.—Booker v. State, 169 N.E. 588, 
33 Ohio App. 338. 

Okl.—Traxler v. State, 251 P.2d 815, 
96 Okl.Cr. 231—Kirby v. State, 220 
P. 74, 25 Okl.Cr. 330, 33 A.L.R. 1212. 
Tex.—Wadley v. State, 306 S.W.2d 
373, 165 Tex.Cr. 273—Jones v. State, 
261 S.W.2d 324, 159 Tex.Cr. 18, cer¬ 
tiorari denied 74 S.Ct. 75, 346 U.S. 
859, 98 L.Ed. 872—Garrard v. State, 
128 S.W.2d 33, 137 Tex.Cr. 75— 
Johnson v. State, 78 S.W.2d 965, 
128 Tex.Cr. 12—Moore v. State, 6C 
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S.W.2d 453, 124 Tex.Cr. 97—Rose v. 
State, 244 S.W. 1009, 92 Tex.Cr. 560 
—Young v. State, 230 S.W. 414, 89 
Tex.Cr. 230. 

W.Va.—State v. Brown, 132 S.E. 366, 
101 W.Va. 160. 

Wyo.—State v. Higgle, 298 P.2d 349, 

76 Wyo. 1 , rehearing denied 300 
P.2d 567, 76 Wyo. 1 , certiorari de¬ 
nied Riggle v. State of Wyoming, 

77 S.Ct. 384, 362 U.S. 981, 1 L.Ed.2d 
366. 

16 C.J. p 582 note 26—22 C.J. p 476 
notes 24-26. 

Evidence to sustain credibility dis¬ 
tinguished 

Evidence of good character which 
accused may offer to show the im¬ 
probability of his having committed 
the crime Is separate and distinct 
from evidence of character for truth 
and veracity which becomes ma¬ 
terial to bolster his credibility as a 
witness in case he testifies; so evi¬ 
dence of the latter character is or¬ 
dinarily inadmissible under the rule 
which permits him to introduce tes¬ 
timony for the former purpose. 

Ala.—Stone v. State, 93 So. 706, 208 
Ala. 50. 

Reeves v. State, 182 So. 90, 28 
Ala.App. 222 , certiorari denied 182 
So. 92, 236 Ala. 268. 

In rape case 

Kan.—State v. Howland, 138 P. 2 d 424, 
157 Kan. 11. 

70. Conn.—State v. Campbell, 104 
A. 653, 93 Conn. 3. 

Fla.—Whaley v. State, 26 So.2d 656, 

. 157 Fla. 593. 

Mich.—People v. Albers, 100 N.W. 

908, 137 Mich. 678. 

22 C.J. p 476 note 22 . 

Bookmaking charge 
N.J.—State v. Micci, 134 A.2d 805, 
46 N.J.Super. 454. 

False swearing 

U.S.—Travis v. U. S., C.A.C 0 I 0 ., 247 
F.2d 130. 

70.5 Cal.—People v. Sweeney, App., 
5 Cal.Rptr. 379. 

71. Tex.—Moore v. State, 14 S.W.2d 
849, 111 Tex.Cr. 435—McMullen v. 
State, 265 S.W. 582, 98 Tex.Cr. 
229. 

Va.—Casper v. City of Danville, 169 
S.E. 734, 160 Va. 929. 

In a liquor prosecution, evidence 
as to the particular phase In which 
character of accused is properly put 
In issue is confined to specific traits, 
such as honesty, violence, chastity, 
etc., involved in the charge, and does 
not include a practice or habit of 
violating the prohibition law. 
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volved, and as to which accused may introduce evi¬ 
dence of his good character or reputation, is morali¬ 
ty. 71 * 5 

Generality and uniformity of particular attribute . 
The particular attribute of character to which evi¬ 
dence may be directed must be general in its ex¬ 
istence, and exist uniformly toward all persons, so 
as to be likely to indicate the probable conduct and 
demeanor of accused toward all persons and in 
all circumstances. 72 

§ 677(6).-Military Record 

In general the reputation or record of accused as to 
military service is not relevant to prove or to disprove 
his good character. 

In general, the reputation of accused or his rec¬ 
ord with respect to his service in the army or navy 
is not relevant either to prove or to disprove his 
good character. 73 

Honorable discharge . While it has been held 
that evidence of an honorable discharge or similar 
certificate is inadmissible to prove good charac¬ 
ter, 73 * 6 on the ground that it is not evidence of the 
general reputation of accused in the community in 
which he lived with respect to the trait of character 
involved in the crime charged, 73 * 10 evidence of an 
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honorable discharge has been admitted for that pur¬ 
pose in some cases. 73 * 15 

Particular military incidents or awards . For the 
same reason, and also on the ground that it is not 
permissible to show good character by evidence of 
particular and specific facts, discussed infra § 678, 
evidence of particular incidents or awards in ac¬ 
cused’s military record has been held inadmis¬ 
sible. 73 * 20 

§ 678. - General Reputation or Particu¬ 

lar Acts 

While In some Instances accused may show his good 
character by proof of his general reputation or of his 
real character, In general, subject to the rules of cross- 
examination as to his credibility, a character witness may 
only testify as to the general reputation of the accused, 
and not as to particular and specific Instances of conduct 
such as his past criminal record, or as to the witness 1 
personal opinion of his character, or as to rumors con¬ 
cerning his character. 

While in some instances accused may show his 
good character either by proof of his general repu¬ 
tation or of his character, as discussed below, as 
a general rule, the appropriate proof of character 
is by establishing general reputation in the com¬ 
munity in which accused is known, 74 reputation, as 
the term is used herein, being an expression of 


Ala.—Lynn v. State, 104 So. 870, 21 
Ala.App. 29. 

Tex.—Moore v. State, 14 S.W.2d 849, 
111 Tex.Cr. 435. 

la North Carolina, while the 
prosecution may only question the 
witness as to general reputation, the 
witness may of his own volition 
state that accused’s character is bad 
with respect to the commission of 
crimes similar to that charged. 

N.C.—State v. McKinney, 95 S.E. 162, 
175 N.C. 784. 

71.5 Iowa.—State v. Case, 75 NW.2d 
233, 247 Iowa 1019. 

Ky.—Cox v. Commonwealth, 162 S. 
W.2d 201, 290 Ky. 642. 

Chastity, morality, and decency 
Ill.—People v. Klemann, 48 N.E.2d 
957, 883 Ill. 236. 

72. Ga.—Josey v. State, 92 S.E. 763, 
20 Ga.App. 85. 

73. U.S.—French v. U. S., C.A.La., 
232 F.2d 736, certiorari denied 77 
S.Ct. 73, 352 U.S. 861, 1 L.Ed.2d 
62—Hodge v. U. S., C.C.A.Tenn., 13 
F.2d 696. 

Ala.—Corpus Juris Secundum quoted 

la Cox v. State, 31 So.2d 378, 380, 
33 Ala.App. 192—Culbreath v. State, 
113 So. 465, 22 Ala.App. 143. 

Ill.—People v. Ervin, 174 N.E. 629, 
342 Ill. 421. 

Mo.—State v. Taylor, 238 S.W. 489, 
293 Mo. 210. 


N.J.— Corpus Juris cited ia State v. 
Unger, 134 A. 886, 888, 103 N.J.Law 
18, affirmed 140 A. 922, 104 N.J.Law 
448. 

Tex.—Carpenter v. State, Cr., 333 S. 
W.2d 391. 

Utah.— Corpus Juris Secundum quot¬ 
ed la State v. Stoller, 154 P.2d 649, 
651, 107 Utah 429. 

16 C.J. p 583 note 47—36 C.J. p 894 
notes 59, 60. 

Evidence held admissible for rebut¬ 
tal 

However, it has been held that, 
where accused as part of his defense 
exhibited to the jury a war medal 
for bravery, the state could show 
that the medal was not what accused 
claimed it to be. 

Tex.—King v. State, 269 S.W. 1042, 
99 Tex.Cr. 425. 

73.5 Ala.—Smith v. State, 55 So.2d 
202, 36 Ala.App. 209, certiorari de¬ 
nied 55 So.2d 208, 256 Ala. 444—Cox 
v. State, 31 So.2d 378, 33 Ala.App. 
192. 

D.C.—Ridgell v. U. S., Mun.App., 54 
A.2d 679. 

N.J.—State v. Sbrilli, 64 A.2d 221, 
136 N.J.Law 66. 

Tex.—Gary v. State, 201 S.W.2d 820, 
160 Tex.Cr. 397. 

Utah.—State v. Stoller, 164 P.2d 649, 
107 Utah 429. 

Army regulations of no effect 

An honorable discharge from the 
United States army consisting, as 
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authorized by Army Regulations S 
147, of a certificate, signed by the 
possessor's commanding officer, that 
the soldier’s character was excellent 
at the date of issuance, is not ad¬ 
missible to prove good character, Ar¬ 
my Regulations § 270, providing that 
the certificate may be so used, being 
applicable only to findings by courts- 
martial. 

Mo.—State v. Taylor, 238 S.W. 489, 
293 Mo. 210. 

73.10 N.J.—State v. Sbrilli, 54 A.2d 
221, 136 N.JXaw 66. 

73.15 U.S.—French v. U. S., C.A.La., 
232 F.2d 736, certiorari denied 77 
S.Ct. 73, 352 U.S. 851, 1 L.Ed.2d 62. 
Tex.—Carpenter v. State, Cr., 333 S. 
W.2d 391. 

73.20 U.S.—French v. U. S. f C.A.La., 
232 F.2d 736, certiorari denied 77 
S.Ct. 73, 352 U.S. 851, 1 L.Ed.2d 62. 
Battle citations and Purple Heart 
award were held Inadmissible. 

U.S.—French v. U. S., supra. 

Good oonduot medal 
N.J.—State v. Sbrilli, 64 A.2d 221 , 
136 N.J.Law 66. 

74, U.S.— Corpus Juris Secundum 
cited in Moore v. U. S., C.CA..Ga. f 
123 F.2d 207, 210—Pittman v. U. S„ 
C.C.A.MO., 42 F.2d 793, 798. 

Ala.—Patrick v. State, 97 So.2d 589, 
39 Ala.App. 240, followed in Clem¬ 
ons v. State, 97 So.2d 594, 39 Ala. 
App. 245—Rogers v. State, 61 So.2d 
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opinion based on hearsay. 74 * 6 Accordingly, while 
in a few cases evidence of particular instances of 
misconduct has been admitted, apparently without 
objection, 75 it appears settled by the weight of au¬ 
thority that on direct examination evidence of par¬ 


ticular and specific acts of good or bad conduct is 
not admissible to prove good or bad character of ac¬ 
cused, but the evidence must be limited to proof of 
general character or reputation. 76 


249, 36 Ala.App. 602—Echols v. 
State, 55 So.2d 522, 36 Ala.App. 
302, reversed on other grounds 55 
So.2d 530, 256 Ala. 389—Austin v. 
State, 26 So.2d 424, 32 Ala~App. 371 
—Lewis v. State, 121 So. 447, 23 
Ala.App. 92. 

Cal.—People v. Cobb, 287 F.2d 752, 
45 C.2d 158—People v. Jones, 266 
F.2d 38, 42 C.2d 219. 

People v. Wang, 302 P.2d 440, 
145 C.A.2d 346—People v. Carna- 
vacci, 258 P.2d 1121, 119 CA.2d 14 
—People v. Neal, 194 P.2d 57, 85 

C.A.2d 765. 

D.C.—Stewart v. TJ. S., 104 F.2d 234, 
70 App.D.C. 101. 

Adams v. District of Columbia, 
Mun.App., 134 A.2d 645. 

Ga.—Anderson v. State, 34 S.E.2d 
110, 72 Ga.App. 487. 

Ill.—People v. Greeley, 152 N.E.2d 
825, 14 Ill.2d 428. 

La.—State v. Howard, 88 So.2d 387, 
230 La. 327. 

Md.—Comi v. State, 97 A.2d 129, 202 
Md. 472, certiorari denied Comi v. 
State of Md., 74 S.Ct. 223, 346 U.S. 
898, 98 L.Ed. 399. 

Minn.—State v. Gress, 84 N.W.2d 616, 
250 Minn. 337. 

Mo.—State v. Nienaber, i48 S.W.2d 
537, 347 Mo. 541. 

Neb.—Wells v. State, 42 N.W.2d 363, 
152 Neb. 668—Swogger v. State, 
218 N.W. 416, 116 Neb. 563. 

N.J.—State v. Williams, 84 A.2d 756, 
16 N.J.Super. 372. 

State v. Sbrilli, 54 A.2d 221, 136 
N.J.Law 66. 

N.D.—State v. Nierenberg, 80 N.W.2d 
104. 

Okl.—Stuart v. State, 249 P. 159, 35 
Okl.Cr. 103. 

Tex.—Commarrilo v. State, 299 S.W. 
2d 128, 164 Tex.Cr. 319—Smith v. 
State, 283 S.W.2d 936, 162 Tex.Cr. 
237—Henson v. State, 200 S.W.2d 
1007, 150 Tex.Cr. 344—Stewart v. 
State, 188 S.W.2d 167, 148 Tex.Cr. 
480—Peysen v. State, 124 S.W.2d 
137, 136 Tex.Cr. 127. 

52 C.J. p 479 note 75, p 480 note 76. 
Evidence of military record see su¬ 
pra § 677(6). 

“General reputation as to good 
•character of a defendant is founded 
on the opinion of the people in the 
■community where the defendant 
lives. The test is the consensus of 
opinion of the community." 

U.S.—Pittman v. TJ. S., C.C.A.MO., 42 
F.2d 793, 798. 

Meaning of “character” 

(1) Under rule permitting accused 
to introduce evidence of good charac¬ 
ter, so-called character witness may 


not base his testimony on anything 
but hearsay and what commonly is 
called “character evidence” is only 
such when “character" is employed 
as a synonym for “reputation." 
U.S.—MIchelson v. U. S., N.T., 69 S. 
Ct. 213, 335 U.S. 469, 93 L.Ed. 168. 

(2) Only way to make proof of a 
person’s character is by proof of his 
general reputation with reference to 
the particular trait which is under 
consideration, and a person's charac¬ 
ter, being an inner quality, is not 
susceptible to proof as such. 

Tex.—Kennedy v. State, 200 S.W.2d 
400, 150 Tex.Cr. 215. 

(3) With respect to admissibility 
of evidence thereof, “character" 
means reputation, or general credit 
which man has obtained in public 
opinion. 

Ala.—Garrison v. State, 116 So. 705, 
217 Ala. 322, answers to certified 
Questions conformed to 116 So. 706, 
22 Ala.App. 444. 

(4) Usually in legal parlance, 
where reference is made to the char¬ 
acter of accused, "character” is used 
as a synonym for “reputation.” 

Va.—Zirkle v. Commonwealth, 55 S. 

E.2d 24, 189 Va. 862. 

(5) Terms “character" and “repu¬ 
tation” are not synonymous, but are 
used interchangeably by most courts 
and law writers. 

Or.—State v. Sing, 229 P. 921, 114 Or. 
267. 

(6) Character and reputation gen¬ 
erally defined and distinguished see 
Character 14 C.J.S. p 398. 

Consensus 

General reputation must be a rep¬ 
resentation of the consensus of the 
common feeling of his fellows as to 
the person. 

Conn.—State v. Penn, 127 A.2d 833, 
144 Conn. 148. 

Testimony held admissible 

In prosecution for assault with in¬ 
tent to murder, testimony by wit¬ 
nesses that they had heard accused’s 
reputation was bad was admissible 
without necessity that they name 
persons making such statements. 
Tex.—Jacks v. State, Cr., 317 S.W. 
2d 731. 

74.5 Tex.—Smith v. State, 283 S.W. 
2d 936, 162 Tex.Cr. 237—Green v. 
State, 251 S.W.2d 736, 157 Tex.Cr. 
546—Williamson v. State, 244 S.W. 
2d 202, 156 Tex.Cr. 520. 

Reputation testimony as not estab¬ 
lishing as fact that to which repu¬ 
tation relates see infra § 679. 
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Opinion based on statements as to 
particular acts 

Where witness, who had testified 
for state as to accused's had reputa¬ 
tion, on cross-examination stated 
that his opinion was based on what 
he had heard people say about ac¬ 
cused, trial court did not err in re¬ 
fusing to withdraw witness' testimo¬ 
ny from the jury's consideration, on 
ground his opinion was based on 
statements of others as to specific 
acts rather than having heard ac¬ 
cused's general reputation discussed; 
but the things which witness for 
state testified he had heard people 
say about accused might well affect 
the weight to be given witness' opin¬ 
ion as to accused’s bad reputation. 
Tex.—Smith v. State, 283 S.W.2d 936, 
162 Tex.Cr. 237. 

Evidence should not be restricted to 
matters heard 

Ohio.—State v. Roberts, App., 131 N. 

E. 2d 665. 

Report of conversation of two per¬ 
sons 

U.S.—Moore v. TJ. S., C.C.A.Ga., 123 

F. 2d 207. 

75. U.S.—Durham v. U. S., C.C.A. 
Ga., 90 F.2d 77. 

Cal.— Corpus Juris Secundum cited 
in People v. Hughes, 267 P.2d 376, 
377, 123 C.A.2d 767. 

Fla.—Kite v. State, 170 So. 445, 126 
Fla. 77. 

Rebutting specific fact 

If accused stated he had never 
been in trouble before, common¬ 
wealth may inquire as to or show 
any specific involvement. 

Ky.—Grigsby v. Commonwealth, 187 
S.W.2d 259, 299 Ky. 721, 159 A.L.R. 
196. 

La.—State v. Savoy, 129 So. 209, 170 
La. 803. 

Character as peaceful citizen 

Where accused put his character 
as peaceful and quiet citizen in is¬ 
sue, state could meet claim by spe¬ 
cific instances of law violation by ac¬ 
cused. 

Ohio.—Lutes v. State, 174 N.E. 745, 
37 Ohio App. 353. 

In liquor prosecution, testimony 
offered by state on rebuttal showing 
beer had been found at accused’s 
premises prior to alleged sale was 
held admissible, where he on direct 
examination put character in issue. 
Okl.—Pullens v. State, 299 P. 231, 61 
Okl.Cr. 25. 

76. U.S.—Michelson v. U. S., N.T., 
69 S.Ct. 213, 335 U.S. 469, 93 L.E<L 
168. 
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Likewise, it has been held improper to establish j the bad character of accused by cross-examination 


French v. U. S., C.A.La., 23 2 F.2d 
736, certiorari denied 77 S.Ct. 73, 
352 U.S. 851, 1 L.Ed.2d 62—Eley 
v. TJ. S., C.C.A.Ohio, 117 F.2d 626— 
Hosier v. U. S., C.C.A.La., 64 F.2d 
657, certiorari denied 64 S.Ct. 100, 
290 U.S. 677, 78 L.Ed. 684. 

Ala.—Singley v. State, 53 So.2d 729, 
256 Ala. 56—Stokley v. State, 49 So. 
2d 284, 254 Ala. 534—Helms v. 
State, 47 So.2d 276, 254 Ala. 14— 
Scott v. State, 100 So. 211, 211 Ala. 
270. 

Patrick v. State, 97 So.2d 589, 39 
Ala.App. 240, followed in Clemons 
v. State, 97 So.2d 594, 39 Ala.App. 
245—Pope v. State, 96 So.2d 441, 
39 Ala.App. 42, certiorari denied 
96 So.2d 447, 266 Ala. 699—Hollo¬ 
way v. State, 89 So.2d 313, 38 Ala. 
App. 434, certiorari denied 89 So. 
2d 317, 265 Ala. 697—Hogue v. 
State, 78 So.2d 670, 38 Ala.App. 
131—Echols v. State, 55 So.2d 522, 
36 Ala.App. 302, reversed on other 
grounds 55 So.2d 530, 256 Ala. 389 
—Scott v. State, 37 So.2d 670, 34 
Ala.App. 18, certiorari denied 37 
So.2d 674, 251 Ala. 440—Austin v. 
State, 26 So.2d 424, 32 Ala.App. 371 
—Wright v. State, 23 So.2d 517, 32 
Ala.App. 169, certiorari denied 23 
So.2d 519, 247 Ala. 180—Mullins 
v. State, 19 So.2d 845, 31 Ala.App. 
571—Chiles v. State, 159 So. 700, 26 
Ala.App. 358—Smith v. State, 141 
So. 265, 25 Ala.App. 79—Bedingfleld 
v. State, 135 So. 656, 24 Ala.App. 
398—Haithcock v. State, 126 So. 
890, 23 Ala.App. 460—Harmon v. 
State, 115 So. 67, 22 Ala.App. 28 8 
—Gray v. State, 108 So. 658, 21 
Ala.App. 409—Lynn v. State, 104 
So. 870, 21 Ala.App. 29—Jimmerson 
v. State, 86 So. 153, 17 Ala.App. 552 
—Vaughn v. State, 81 So. 417, 17 
AIa.App. 35, certiorari denied Ex 
parte Vaughn, 82 So. 894, 203 Ala. 
700. 

Ark.—Swagger v. State, 305 S.W.2d 
682, 228 Ark. 61—Baker v. State, 
223 S.W.2d 809, 215 Ark. 851. 

Conn.—State v. Silver, 93 A.2d 154, 
139 Conn. 234—State v. McLaugh¬ 
lin, 44 A.2d 116, 132 Conn. 325— 
State v. Gilligan, 103 A. 649, 92 
Conn. 526. 

D.C.—Josey v. U. S., 135 F.2d 809, 
77 U.S.App.D.C. 321—Stewart v. U. 
S., 104 F.2d 234, 70 App.D.C. 101— 
Ellis v. District of Columbia, 45 
App.D.C. 384. 

Adams v. District of Columbia, 
Mun.App., 134 A.2d 645. 

Fla.—Olsen v. State, 75 So.2d 281— 
Cornelius v. State, 49 So.2d 332. 

Ga.—Wilson v. State, 10 S.E.2d 861, 
190 Ga. 824—Mimbs v. State, 5 S. 
E.2d 770, 189 Ga. 189. 

Barber v. State, 98 S.E.2d 575, 95 
Ga.App. 763—Smith v. State, 85 S. 
E.2d 623, 91 Ga.App. 360—Folds v. 


State, 84 S.E.2d 584, 90 Ga.App. 849 
—Johnson v. State, 67 S.E.2d 246, 
84 GaApp. 745—Carroll v. State, 48 
S.E.2d 491, 77 Ga.App. 251—Giles v. 
State, 32 S.E.2d 111, 71 Ga.App. 
736—Davis v. State, App., 5 S.E. 
2d 89, 60 Ga.App. 772, followed in 
Bailey v. State, 5 S.E.2d 91, 60 Ga. 
App. 775—Whiddon v. State, 122 S. 
E. 243, 31 Ga.App. 776. 

Ill.—People v. Stanton, 115 N.E.2d 
630, 1 I11.2d 444—People v. Tomas- 
zewski, 94 N.E.2d 154, 406 Ill. 346 
—People v. Wilson, 81 N.E.2d 211, 
400 Ill. 461—People v. Hannon, 44 
N.E.2d 923, 381 Ill. 206—People v. 
Celmars, 163 N.E. 421, 332 Ill. 113 
—People v. Folignos, 153 N.E. 373, 
322 Ill. 304—People v. Willy, 133 N. 
E. 859, 301 Ill. 307. 

People v. Dee, 142 N.E.2d 811, 14 
Ill.App.2d 96. 

Ind.—Woods v. State, 119 N.E.2d 558, 
233 Ind. 320—Foreman v. State, 
180 N.E. 291, 203 Ind. 324—Davis v. 
State, 151 N.E. 329, 197 Ind. 448. 
Iowa.—Corpus Juris cited la State v. 
Ferguson, 270 N.W. 874, 881, 222 
Iowa 1148. 

Ky.—Whitaker v. Commonwealth, 234 
S.W.2d 971, 314 Ky. 303—Borders 
v. Commonwealth, 67 S.W.2d 960, 
252 Ky. 577. 

La.—State v. Revere, 14 So.2d 14, 203 
La. 330—State v. Rives, 190 So. 
374, 193 La. 186—State v. Emory, 
91 So. 659, 151 La. 152. 

Md.—Nixon v. State, 105 A.2d 243, 
204 Md. 475—Allison v. State, 98 
A.2d 273, 203 Md. 1—Berger v. 
State, 20 A.2d 146, 179 Md. 410- 
Corpus Juris cited la State v. 
Dobbs, 129 A. 276, 280. 

Mich.—People v. Schultz, 25 N.W.2d 
128, 316 Mich. 106—People v. Bart¬ 
lett, 20 N.W.2d 758, 312 Mich. 648 
—People v. Rosa, 256 N.W. 483, 
268 Mich. 462—People v. Hill, 241 
N.W. 873, 258 Mich. 79—People v. 
Powell, 194 N.W. 502, 223 Mich. 
633. 

Minn.—State v. Gress, 84 N.W.2d 616, 
250 Minn. 337—State v. Nelson, 181 
N.W. 850, 148 Minn. 285. 

Mo.—State v. Hulbert, 228 S.W. 499. 
State v. Carson, App., 239 S.W.2d 
532. 

Mont.—State v. Crowl, 337 P.2d 367, 
135 Mont. 98—State v. Sauter, 232 
P.2d 731, 125 Mont. 109—State v. 
Popa, 185 P. 1114,,56 Mont. 587. 
Neb.—Swogger v. State, 218 N.W. 
416, 116 Neb. 563. 

N.H.—State v. Hersom, 152 A. 276, 
84 N.H. 433—State v. Travis, 131 
A. 598, 82 N.H. 220. 

N.J.—State v. Sinnott, 127 A.2d 424, 
43 N.J.Super. 1, affirmed 132 A.2d 
298, 24 N.J. 408—State v. Steensen, 
113 A.2d 203, 35 N.J.Super. 103. 

State v. Sbrilli, 54 A.2d 221, 136 
N.J.Law 66—Ippolito v. Turp, 19 
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A.2d 782, 126 N.J.Law 403—State 
v. Taylor, 104 A. 709, 92 N.J.Law 
135, reversed on other grounds 107 
A. 423, 93 N.J.Law 159. 

Ohio.—State v. Cochrane, 84 N.E.2d 
742, 151 Ohio St. 128. 

State v. Viola, App., 82 N.E.2d 
306, appeal dismissed 76 N.E.2d 
715, 148 Ohio St. 712, certiorari de¬ 
nied 68 S.Ct. 1070, 334 U.S. 816, 92 
L.Ed. 1746. 

Okl.—Roberson v. State, 218 P.2d 414, 
91 Okl.Cr. 217. 

Or.—State v. Harvey, 242 P. 440, 117 
Or. 466. 

Pa.—Commonwealth v. Becker, 191 
A. 351, 326 Pa. 105. 

Commonwealth v. Palmer, 132 
A.2d 889, 184 Pa.Super. 171—Com¬ 
monwealth v. Sutton, 90 A.2d 264, 
171 Pa.Super. 105—Commonwealth 
v. Gaines, 75 A.2d 617, 167 Pa.Su- 
per. 485—Commonwealth v. Hurt, 
60 A.2d 828, 163 Pa.Super. 232— 
Commonwealth v. Lyons, 15 A.2d 
851, 142 Pa.Super. 54—Common¬ 

wealth v. Flynn, 9 A.2d 204, 137 
Pa.Super. 458. 

S.C.—State v. Blassingame, 69 S.E.2d 
601, 221 S.C. 169—State v. Logue, 
28 S.E.2d 788, 204 S.C. 171. 

Tex.—Green v. State, 251 S.W.2d 736, 
157 Tex.Cr. 546—Jackson v. State, 
236 S.W.2d 623, 155 Tex.Cr. 466— 
Watson v. State, 197 S.W.2d 1018, 
149 Tex.Cr. 643—Ford v. State, 171 
S.W.2d 885, 146 Tex.Cr. 152—Mc¬ 
Clure v. State, 124 S.W.2d 1007, 136 
Tex.Cr. 312—Peysen v. State, 124 
S.W.2d 137, 136 Tex.Cr. 127— 

Adaire v. State, 45 S.W.2d 984, 119 
Tex.Cr. 381—East v. State, 296 S. 
W. 883, 107 Tex.Cr. 460—Skelton 
v. State, 291 S.W. 238, 106 Tex.Cr. 
90—Prater v. State, 284 S.W. 965, 
104 Tex.Cr. 669—Goss v. State, 284 
S.W. 578, 104 Tex.Cr. 456—Love- 
lady v. State, 255 S.W. 415, 95 Tex. 
Cr. 571—Thomas v. State, 252 S.W. 
1062, 95 Tex.Cr. 133—Rose v. State, 
244 S.W. 1009, 92 Tex.Cr. 560. 
Va.—Zirkle v. Commonwealth, 55 S.E. 
2d 24, 189 Va. 862 . 

Wash.—State v. Putzell, 242 P.2d 180, 
40 Wash. 174. 

16 C.J. p 582 note 31—22 C.J. p 480 
note 82, p 481 note 13, p 483 note 
41, p 483 note 52, p 484 note 53— 
36 C.J. p 894 note 58—53 C.J. P 
533 notes 87-90. 

Season for rule is that a person 
on trial charged with a particular 
crime is not required to defend 
against every possible aspersion 
which may be made against him but 
which is in no way connected with 
the issue to be determined. 

Ill.—People v. Page, 6 N.E.2d 845, 
365 Ill. 524—People v. Gordon, 176 
N.E. 722, 344 Ill. 422—People v. 
Celmars, 163 N.E. 421, 332 Ill. 113. 



22A C.J.S. 


CRIMINAL LAW § 678 


of his witnesses as to particular acts of miscon- ing such inquiries for certain purposes on cross 
duct; 77 but, at least according to some of the cases, examination, 78 and, as appears in the title Witnesses 
wider latitude may be permitted with respect to rais- § 387, it is the rule in most jurisdictions that ques- 


Admission or declaration of accused 
Text rule Is not changed because 
the specific acts referred to were 
part of admissions or declarations by 
accused. 

Pa.—Commonwealth v. Jones, 124 A. 
486, 280 Pa. 368. 

Specific facts and inferences may 
not be shown either to corroborate 
or rebut evidence of general reputa¬ 
tion. 

Idaho.—State v. Miller, 88 P.2d 626, 
60 Idaho 79. 

If accused is not witness in his 

own behalf, he cannot be impeached 
or attacked by proof of specific acts 
or practices affecting his character 
and tending to show that he Is not 
worthy of credit. 

JST.Y.—People v. Richardson, 118 N.E. 

614, 222 N.Y. 103. 

Testimony properly excluded 

(1) That accused had been em¬ 
ployed by certain firm for a number 
of years. 

Ala.—Lewis v. State, 121 So. 447, 23 
Ala.App. 92. 

(2) Evidence concerning failure of 
persons accused to procure their re¬ 
lease on bail In strange county. 
Mo.—State v. Meeks, 39 S.W.2d 765, 

327 Mo. 1209. 

(3) Whether or not policeman 
charged with murder of person ar¬ 
rested had made a good, efficient, ca¬ 
pable and kind police officer from the 
time he had been working. 

Ala.—Williams v. State, 35 So.2d 567, 
260 Ala. 649. 

Evidence held not to violate rule 
Pa.—Commonwealth v. Palmer, Com. 
PL, 34 North.Co. 376, affirmed 132 
A.2d 889, 184 Pa.Super. 171. 
Tex.—Page v. State, 25 S.W.2d 840, 
114 Tex.Cr. 431. 

Even where accused becomes wit. 
ness in criminal case and puts his 
character in issue, prosecution may 
not discredit character by proof of 
specific acts of misconduct. 

U.S.—Sun B Lee v. U. S., C.A.Cal., 
245 F.2d 322. 

Reputation as to particular traits 

Under some circumstances, it Is 
proper to establish accused’s bad 
reputation for peace and quiet, but 
that cannot be done by showing spe¬ 
cific Instances of disturbing conduct. 
Neb.—Wells v. State, 42 N.W.2d 363, 
152 Neb. 668. 

Ohio.—State v. Moore, App., 76 N.E. 
2d 93, affirmed 78 N.E.2d 365, 149 
Ohio St. 226. 

In North Carolina 

(1) In accordance with the text 
rule the witness may not be ques¬ 
tioned as to particular acts of mis¬ 
conduct. 


N.C.—State v. Green, 77 S.E.2d 614, 
238 N.C. 257—State v. Bowen, 39 
S.E.2d 740, 226 N.C. 601—State v. 
Nance, 141 S.E. 468, 195 N.C. 47- 
State v. Adams, 137 S.E. 667, 193 
N.C. 581—State v. Colson, 136 S.E. 
730, 193 N.C. 236. 

(2) However, the witness may, of 
his own volition, qualify and explain 
an answer to a question as to gen¬ 
eral reputation, as by stating that 
accused’s character is good or bad 
in particular respects. 

N.C.—State v. Mills, 69 S.E.2d 313, 
235 N.C. 226—State v. Sentelle, 193 
S.E. 405, 212 N.C. 386—State v. 
Fleming, 138 S.E. 342, 194 N.C. 42 
—State v. O’Neal, 120 S.E. 817, 187 
N.C. 22. 

77. Ala.—Helms v. State, 47 So.2d 
276, 254 Ala. 14. 

Patrick v. State, 97 So.2d 589, 39 
AlaApp. 240, followed in Clemons 
v. State, 97 So.2d 594, 39 AlaApp. 
245—Wright v. State, 23 So.2d 517, 
32 AlaApp. 169, certiorari denied 
23 So.2d 519, 247 Ala. 180—Mullins 
v. State, 19 So.2d 845, 31 AlaApp. 
571—Chiles v. State, 159 So. 700, 
26 AlaApp. 358—Bedingfleld v. 
State, 135 So. 656, 24 AlaApp. 398 
—Harmon v. State, 115 So. 67, 22 
Ala.App. 288—Gray v. State, 108 
So. 658, 21 AlaApp. 409—Jimmer- 
son v. State, 86 So. 153, 17 Ala. 
App. 552. 

D.C.—Stewart v. U. S., 104 F.2d 234, 
70 App.D.C. 101. 

Ga.—Wilson v. State, 10 S.E.2d 861, 
190 Ga. 824—Mimbs v. State, 5 S.E. 
2d 770, 189 Ga. 189. 

Smith v. State, 85 S.E.2d 623, 91 
GaApp. 360—Johnson v. State, 67 
S.E.2d 246, 84 GaApp. 745—Sikes 
v. State, 47 S.E.2d 677, 76 GaApp. 
883. 

Ill.—People v. Stanton, 115 N.E.2d 
630, 1 I11.2d 444—People v. Han¬ 
non, 44 N.E.2d 923, 381 Ill. 206- 
People v. Page, 6 N.E.2d 845, 365 
Ill. 524—People v. Anderson, 169 
N.E. 243, 337 Ill. 310. 

Ky.—Steele v. Commonwealth, 232 S. 

W. 646, 192 Ky. 223. 

Mo.—State v. Eddington, App., 286 
S.W. 143. 

N.C.—State v. Phillips, 82 S.E.2d 762, 
240 N.C. 516—State v. Green, 77 
S.E.2d 614, 238 N.C. 257. 

Pa.—Commonwealth v. Jones, 19 A.2d 
389, 341 Pa. 541—Commonwealth v. 
Thomas, 127 A. 427, 282 Pa. 20- 
Commonwealth v. Jones, 124 A. 486, 
280 Pa. 368. 

Tex.—West v. State, 132 S.W.2d 872, 
137 Tex.Cr. 554—Shipley v. State, 
100 S.W.2d 704, 706, 131 Tex.Cr. 
527—Edwards v. State, 77 S.W.2d 
241, 127 Tex.Cr. 386—Smithson v. 
State, 61 S.W.2d 498, 124 Tex.Cr. 

719 


282—Adaire v. State, 45 S.W.2d 
984, 119 Tex.Cr. 381. 

16 C.J. p 582 note 30—22 C.J. p 483 
notes 51, 52—70 C.J. p 647 note 75. 
Testing credibility of witness dis¬ 
tinguished 

(1) "For the purpose of testing 
the witness’ knowledge on the mat¬ 
ter about which he has testified, he 
might be asked as to any reports or 
rumors of specific facts and particu¬ 
lar instances of conduct inconsistent 
with the character attributed to him 
by the witness which may have 
reached his ears. But the facts and 
conduct themselves are not allowed 
to be proved. In other words, had 
character can not be shown on cross- 
examination by proof of specific acts 
of misconduct any more than it can 
on examination-in-chief.” 

Tex.—Peysen v. State, 124 S.W.2d 
137, 138, 136 Tex.Cr. 127. 

(2) "The problem In each case is 
to determine whether the Inquiry is 
directed to the witnesses’ hearing of 
the rumor, or Is directed toward the 
substantive fact of the defendant’s 
misconduct.” 

Pa.—Commonwealth v. Becker, 191 A. 

351, 356, 326 Pa. 105. 

Accused’s admissions 

Specific acts of accused unrelated 
to offense charged, hut tending to 
show bad character, may only be 
proved by accused’s own admissions 
on cross-examination. 

N.Y.—People v. Nuzzo, 62 NE.2d 47, 
294 N.Y. 227. 

78. Ala.—Chiles v. State, 159 So. 
700, 26 Ala.App. 358—Jimmerson 
v. State, 86 So. 153, 17 AlaApp. 
552. 

Ariz.— Corpus Juris Secundum cited 
in State v. Singleton, 182 P.2d 920, 
929, 66 Ariz. 49. 

Cal.—People v. Grimes, 307 P.2d 932,' 
148 C.A.2d 747. 

D.C.—Josey v. U. S., 135 F.2d 899, 
77 U.SApp.D.C. 321. 

Ga.—-Wilson v. State, 10 S.E.2d 861, 
190 Ga. 824—Mimbs v. State, 5 S. 
E.2d 770, 189 Ga. 189. 

Barber v. State, 98 S.E.2d 575, 
95 GaApp. 763—Smith v. State, 85 
S.E.2d 623, 91 GaApp. 360—John¬ 
son v. State, 67 S.E.2d 246, 84 Ga. 
App. 745—Sikes v. State, 47 S.E. 
2d 677, 76 GaApp. 883—Giles v. 
State, 32 S.E.2d 111, 71 GaApp. 
736. 

Iowa.— Corpus Juris Secundum cited 

in State v. Keul, 5 N.W.2d 849, 853, 
233 Iowa 852. 

Md.—Allison v. State, 98 A.2d 273, 
203 Md. 1. 

Pa.—Commonwealth v. Knight, Quar. 

Sess., 28 DeLCo. 132. 

16 C.J. p 582 note 29. 
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tions concerning reports and rumors in the com¬ 
munity imputing particular acts or offenses to ac¬ 
cused are proper to test the information, accuracy, 
and candor of the character witnesses. 

There is authority for the proposition that, where 
accused has voluntarily put his good character in 
evidence and has made it one of the issues in the 
case, he may be cross-examined as to specific acts 
of misconduct; 79 but there is also contrary author¬ 
ity. 80 When accused puts his character in issue in 
a statement with respect to a specific transaction and 
place, the prosecution can then rebut a statement 
concerning such transaction and place. 80 * 5 A char¬ 
acter witness for accused will not be permitted to 
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testify as to whether accused associated with the best 
people of the community. 80 * 10 

Criminal record . In accordance with the rules 
just stated, in most jurisdictions it is not permissible 
for accused to prove good character by showing that 
he had not been arrested previously, 81 accused of 
or charged with a crime, 82 or prosecuted, 83 or right¬ 
fully 84 convicted 85 of a crime. 

Likewise, while it has been held in some instances 
that the prosecution, in rebuttal of evidence of good 
character as introduced, may present evidence of 
specific criminal acts, 85 * 6 and may prove a former 
conviction of an offense, 86 at least as to certain 


To depreciate weight of testimony 

When accused tenders his suppos¬ 
ed good character In evidence, he 
thereby invites scrutiny and disclo¬ 
sure of specific instances of his mis¬ 
conduct to depreciate weight of tes¬ 
timony of his character witness, al¬ 
though answers elicited may inciden¬ 
tally Impute to accused other guilt. 
Ind.—Jordan v. State, 110 N.E.2d 751, 
232 Ind. 265. 

Or.—State v. Bateham, 186 P. 5, 94 
Or. 524. 

Cross-examination of accused 

N.Y.—People v. McCormick, 105 N.Y. 
S.2d 571, 278 App.Div. 410, affirmed 
103 N.E.2d 529, 303 N.Y. 403. 

79. U.S.—King v. U. S., Ala., 112 F. 
988, 60 C.C.A. 647. 

N.C.—State v. Sims, 197 S.E. 176, 
213 N.C. 590. 

80. Ala.—Walker v. State, 87 So. 
833, 205 Ala. 197—Caldwell v. State, 
49 So. 679, 160 Ala. 96. 

Tex.—Rose v. State, 244 S.W. 1009, 
92 Tex.Cr. 560. 

80.5 Ga.—Folds v. State, 84 S.E.2d 
584, 90 Ga~App. 849. 

80.10 Ga.—Mills v. State, 17 S.E.2d 
• 719, 193 Ga. 139. 

81 . Ala.—Vacalis v. State, 86 So. 
89, 17 Ala.App. 521, reversed on 
other grounds 86 So. 92, 204 Ala. 

345. 

La.—State v, Terrell, 144 So. 488, 
175 La. 758, appeal dismissed and 
certiorari denied Terrell v. State 
of Louisiana, 53 S.Ct. 386, 288 U. 
S. 589, 77 L.Ed. 968. 

Utah.—State v. Brinkman, 251 P. 

364, 68 Utah 557. 

16 C.J. p 584 note 51. 

82 . Tex.—Perez v. State, 221 S.W.2d 
915, 153 Tex.Cr. 223—Marberry v. 
State, 292 S.W. 1107, 106 Tex.Cr, 
474. 

Wash.—State v. Marfaudille, 92 P. 
939, 48 Wash. 117, 14 L.R.A.,N.S., 

346, 15 Ann.Cas. 584. 

Refusal to commit crime 

Witnesses to general reputation 
of accused may not testify that he 


had refused to commit similar 
crimes. 

U.S.—Derango v. U. S., C.C.A.Ohio, 18 
F.2d 778. 

Statute not involving moral turpi¬ 
tude 

Accused’s violation of statute not 
involving moral turpitude does not 
affect his general character, so that 
evidence thereof is inadmissible. 
Ala.—Morris v. State, 142 So. 685, 25 
Ala.App. 175. 

83. Ala.—Henderson v. State, 95 So. 
57, 19 Ala.App. 80. 

84. Not believed guilty 

Evidence that accused was not be¬ 
lieved guilty of an offense of which 
he had been formerly convicted and 
imprisoned was immaterial. 

Ala.—Bigham v. State, 82 So. 192, 
203 Ala. 162. 

85. Ala.—Scott v. State, 100 So. 211, 
211 Ala. 270. 

Cal.—People v. Earl, 51 P.2d 147, 10 

C.A.2d 163. 

D.C.—Posey v. U. S., 26 App.D.C. 302. 
Ky.—Cox v. Commonwealth, 162 S. 

W.2d 201, 290 Ky. 642. 

Tex.—Perez v. State, 221 S.W.2d 915, 
153 Tex.Cr. 223. 

85.5 U.S.—Smith V. U. S., C.A.Cal., 
173 F.2d 181. 

88. Ya.—Locke v. Commonwealth, 
141 S.E. 118, 149 Va. 447. 

16 C.J. p 583 note 50. 

Where conviction reversed 

(1) It has been held that where 
accused puts his reputation in is¬ 
sue on his direct examination, state 
may question him respecting previ¬ 
ous conviction for felony, although 
conviction was reversed. 

Okl.—Saunders v. State, 279 P. 908, 
44 Okl.Cr. 84. 

(2) Questioning a character wit¬ 
ness on cross-examination as to 
prior conviction of accused was, on 
the other hand, held improper where 
such conviction was reversed, al¬ 
though it was also held that it would 
be proper to ask the witness wheth¬ 
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er he had heard that accused had 
been previously accused of the of¬ 
fense. 

Cal.—People v. Webster, 172 P. 768, 
36 C.A. 540. 

Offenses in juvenile court 

Where witness testified that ac¬ 
cused had never been in serious trou¬ 
ble, commonwealth in rebuttal may 
show he had been charged with nu¬ 
merous offenses in juvenile court; 
and the court may properly exclude 
further evidence by accused as to 
the trivial nature of such charges. 
Va.—Locke v. Commonwealth, 141 S. 

E. 118, 149 Va. 447. 

Witness’ voluntary statement 

In some jurisdictions, while the 
witness may not be questioned as to 
particular offenses, his voluntary 
statement as to accused’s reputa¬ 
tion with respect to past criminal 
record is admissible. 

N.C.—State v. Fleming, 138 S.E. 342, 
194 N.C. 42. 

No collateral Issue raised 
When accused puts in issue his 
“character,” which consists of his 
general reputation, it may be shown 
by records of a court that he has 
been convicted of a crime since no 
“collateral issue” is raised by estab¬ 
lishing such fact through court rec¬ 
ords. 

Pa.—Commonwealth v. Harvie, 28 A. 
2d 926, 345 Pa. 516, 

Credibility of aooused 
In prosecution for issuing checks 
without sufficient funds, jury were 
not required to accept accused's tes¬ 
timony that he did not have knowl¬ 
edge of the insufficiency of the funds 
in his account, or that the checks 
were issued under a mistaken belief 
as to the balance in his account, or 
that, in issuing them, he did not in¬ 
tend to defraud, and jury, In deter¬ 
mining his credibility were entitled 
to consider fact that accused previ¬ 
ously was convicted of a felony. 

Cal.—People v. Davis, App., 1 Cal. 
Rptr. 103. 
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kinds of crimes, 86 * 5 or may prove or show an in¬ 
dictment or arrest therefor, 87 it is generally held 
that the state may not attack the character of ac¬ 
cused by eliciting testimony referring to specific 
criminal acts on his part. 88 Accordingly, it is not 
permissible for the state to rebut evidence of good 
character by inquiring whether accused had been 
charged with, 89 or convicted of, 90 crime; or whether 
he had pleaded guilty to another offense; 91 or 
whether the sheriff had had a warrant for his ar¬ 
rest. 92 

Rumors and reports. Where accused has put his 
reputation in issue, as discussed supra § 676b, the 
prosecution may show that damaging rumors were 


afloat, 92 * 5 for it is not the man that accused is, but 
the name that he has, which is put in issue. 92 * 10 
Likewise, on cross-examination, a character witness 
for accused may be required to disclose whether he 
has knowledge of rumors and reports that are cur¬ 
rent, 98 although he may not so testify on direct 
examination. 94 However, even on cross-examina¬ 
tion, such inquiry is limited in its purpose to testing 
the credibility of the witness, as discussed in Wit¬ 
nesses § 387, and cannot be used to obtain evidence 
affecting the character of accused. 94 * 5 The actual 
existence of such reports, charges, or rumors cannot 
be made an issue of fact before the jury; 95 and the 
truth or falsity thereof is immaterial and cannot be 
established. 96 


86.5 Convictions of crimes malum 
per se involving: moral turpitude are 
admissible to rebut accused’s proof 
of general good character; but vio¬ 
lations of criminal laws which are 
malum prohibitum and convictions 
for such offenses are not so admissi¬ 
ble; and a conviction involving mor¬ 
al turpitude can be introduced only 
by proof of record of the conviction. 
Ga.—Giles v. State, 32 S.E.2d 111, 
71 Ga.App. 736. 

87. Tex.—Perkins v. State, 213 S. 
W.2d 681, 162 Tex.Cr. 321—Chisum 
v. State, 60 S.W.2d 443, 124 Tex, 
Cr. 73. 

Conviction Immaterial 

Such evidence may be shown re¬ 
gardless of whether the Indictments 
were followed by conviction or ac¬ 
quittal. 

Tex.—Roach v. State, 74 S.W.2d 656, 
127 Tex.Cr. 37. 

88. Conn.—State v. Simborski, 182 
A. 221, 120 Conn. 624—State v. Gil- 
ligan, 103 A. 649, 92 Conn. 526. 

D.C.—Stewart v. XT. S., 104 F.2d 234, 
70 App.D.C. 101. 

Ind.—Foreman v. State, 180 N.E. 291, 
203 Ind. 324. 

Ky.—Borders v. Commonwealth, 67 S. 

W.2d 960, 252 Ky. 577. 

La.—State v. Norphlis, 116 So. 374, 
165 La. 893. 

Mo.—State v. Hulbert, 228 S.W. 499. 
N.J.—State v. Koclolek, 129 A.2d 417, 
23 N.J. 400. 

Pa.—Commonwealth v. Williams, 160 
A. 602, 307 Pa, 134—Common¬ 

wealth v. Thomas, 127 A. 427, 282 
Pa. 20—Commonwealth v. Jones, 
124 A. 486, 280 Pa. 368. 

Tex.—Tullos v. State, 127 S.W.2d 
301, 136 Tex.Cr. 586—Pena v. 

State, 67 S.W.2d 611, 125 Tex.Cr. 
234. 

Wash.—State v. Barton, 88 P.2d 385, 
198 Wash. 268. 

Connection with convioted person 

Admitting testimony in liquor 
prosecution showing that named 
person, convicted of another crime, 

22A C.J.S.—46 


had Interest In accused’s business, 
was held prejudicial. 

U.S.—Pittman v. U. S., C.C.A-Mo., 
42 F.2d 793. 

“Not guilty but pay costs” 

Where accused put his character in 
issue, admission of court record 
wherein It appeared that accused had 
been tried on a similar charge and 
that Jury had returned a verdict of 
“not guilty but pay the costs’’ was 
error, since the imposing of costs of 
criminal case on accused who is ac¬ 
quitted supports implication that ju¬ 
ry thought that there was some ba¬ 
sis for the charge made. 

Pa.—Commonwealth v. Harvie, 28 A. 
2d 926, 345 Pa. 516. 

89. Ala.—Banks v. State, 39 So. 921. 
Absence of indictment 

Text rule applies to preclude ques¬ 
tion on cross-examination of charac¬ 
ter witness whether accused had 
been charged with a specific theft, at 
least where accused had not there¬ 
tofore been charged by indictment 
or information with such theft. 

Tex.—Edwards v. State, 77 S.W.2d 
241, 127 Tex.Cr. 386. 

90. Ala.—Banks v. State, 39 So. 921. 
Ga.—Carroll v. State, 48 S.E,2d 491, 

77 Ga.App. 251. 

Tex.—Broadnax v. State, 280 S.W. 
219, 103 Tex.Cr. 160. 

91. Ark.—Shuffield v. State, 179 S. 
W. 650, 120 Ark. 458. 

92. Ala.—Murphy v. State, 18 So. 
557, 108 Ala. 10. 

92.5 U.S.—Michelson v. XT. S., N.Y., 
69 S.Ct. 213, 335 U.S. 469, 93 L.Ed. 
168. 

92.10 U.S.—Michelson v. U. S., su¬ 
pra. 

93. Ala.—Moulton v. State, 6 So. 
75 8, 88 Ala 116, 6 L.R.A. 301. 

Pope v. State, 96 So.2d 441, 39 
! Ala.App. 42, certiorari denied 96 
So.2d 447, 266 Ala. 699. 

D.C.—Josey v. U. S., 135 F.2d 809, 77 
U.S.App.D.C. 321. 

Ky.—Broyles v. Commonwealth, 267 
S.W.2d 73. 


La.—State v. Green, 54 So. 45, 127 
La 830. 

Md.—Comi v. State, 97 A.2d 129, 202 
Md. 472, certiorari denied Comi v. 
State of Md., 74 S.Ct. 223, 346 U.S. 
898, 98 L.Ed. 399. 

Mo.—State v. Carson, App., 239 S. 
W.2d 532. 

N.J.—State v. Raymond, 135 A.2d 20, 
46 N.J.Super. 463. 

N.Y.—People v. Fay, 59 N.Y,S.2d 127, 
270 App.Div. 261, affirmed 68 N.E. 
2d 453, 296 N.Y. 510, affirmed 67 
S.Ct. 1613, 332 U.S. 261, 91 L.Ed. 
2043, rehearing denied 68 S.Ct. 27, 
332 U.S. 784, 92 L.Ed. 367, and 
Bove v. People of State of New 
York, 68 S.Ct. 28, 332 U.S. 784, 92 
L.Ed. 367. 

On redirect examination 

In prosecution, wherein accused’s 
counsel cross-examined accused’s 
mother as to whether accused had 
been a good son to her, rule, which 
prohibits the asking of a character 
witness if he knows of specific acts 
of misconduct of an accused, was not 
violated by question of state’s coun¬ 
sel on redirect examination if ac¬ 
cused’s mother had heard that accus¬ 
ed was charged with robbery during 
a certain, month. 

Tex.—Perry v. State, 297 S.W.2d 187, 
164 Tex.Cr. 122. 

94. Ala.—Haley v. State, 63 Ala. 
83. 

S.C.—State v. Logue, 28 S.E.2d 788, 
204 S.C. 171. 

94J5 Ala.—Pope v. State, 96 So.2d 
441, 39 Ala.App. 42, certiorari de¬ 
nied 96 So.2d 447, 266 Ala. 699. 
Ky.—Broyles v. Commonwealth, 267 
S.W.2d 73, 47 A.L.R.2d 1252. 

Md.—Comi v. State, 97 A.2d 129, 202 
Md. 472, certiorari denied Comi v. 
State of Md., 74 S.Ct. 223, 346 U.S. 
898, 98 L.Ed. 399. 

95. Ala.—Johnson v. State, 130 So. 
175, 221 Ala. 632. 

96. Ala.—Pope v. State, 96 So.2d 441, 
39 Ala.App. 42, certiorari denied 
96 So.2d 447, 266 Ala. 699. 
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Opinion or personal observation of witness . Ex¬ 
cept in some jurisdictions, 97 where a character wit¬ 
ness may testify as to accused’s character as well 
as his reputation, 97 * 5 witnesses to prove character 
cannot testify as to what they know of accused, 
or as to his disposition, nor give their opinion as 
to his character or disposition, from their personal 
observation or experience; their testimony must be 
limited to general reputation. 98 

§ 679. -Weight and Effect 

Although evidence of good or bad character does 


not furnish proof of guilt or Innocence it goes to the 
question of guilt or Innocence. Thus, while previous good 
character does not generally of Itself constitute a defense 
to crime, evidence thereof is substantive proof to be con¬ 
sidered in determining the question of guilt or Innocence; 
and similar consideration is to be given to evidence of 
bad character introduced in rebuttal, but not to evidence 
introduced merely to attack the credibility of accused as 
a witness. 

Evidence of good or bad character, when admit¬ 
ted, is admitted for whatever weight it may have 
on the likelihood or unlikelihood of accused having 
committed the crime charged. 98 - 50 Although it 


Cal.—People v. Gin Shue, 137 F.2d 
742, 58 C.A.2d 625. 

Tex.—Shipley v. State, 100 S.W.2d 
704, 131 Tex.Cr. 527—Smithson v. 
State, 61 S.W.2d 498, 124 Tex.Cr. 
282. 

97. Ohio.—Sabo v. State, 163 N.E. 
28, 31, 119 Ohio St. 231. 

16 C.J. p 583 note 38. 

"Defendant ... is not limit¬ 
ed to proving- what people may have 
said of him, as to his being or not 
being a quiet and peaceable man, but 
Is entitled to inquire as to his char¬ 
acter from those acquainted with 
him, and they are authorized to 
speak from his general peaceable 
and quiet conduct, and from not hav¬ 
ing known or heard anything to the 
contrary." 

Ohio.—Sabo v. State, supra—Gandol- 
fo v. State, 11 Ohio St. 114. 
Witness 1 personal experience with 
accused may be the basis of his tes¬ 
timony as to accused’s character. 
Iowa.—Corpus Juris cited in State 
V. Ferguson, 270 N.W. 874, 88 2, 222 
Iowa 1148. 

97.5 Iowa.—State v. Case, 75 N.W. 2d 
233, 247 Iowa 1019—State v. Har- 
tung, SO N.W.2d 491, 239 Iowa 

414. 

98. U.S.—Michelson v. TJ. S., N.Y., 
69 S.Ct. 213, 335 U.S. 469, 93 L.Ed. 
168. 

Ala.—Stearns v. State, 96 So.2d 306, 
266 Ala. 295—Charley v. State, 87 
So. 177, 204 Ala. 687. 

Posey v. State, 90 So.2d 94, 38 
Ala.App. 585—Rogers v. State, 61 
So.2d 249, 36 Ala.App. 602—Blake¬ 
ly v. State, 6 So.2d 603, 30 Ala. 
App. 397—Jones v. State, 101 So. 
331, 20 Ala.App. 247—Latlkos v. 
State, 88 So. 45, 17 Ala.App. 592. 
Cal.—People v. Shevette, 221 F.2d 
227, 98 C.A.2d 782. 

Ga.—Paschal v. State, 116 S.E. 899, 
30 Ga.App. 22—Josey v. State, 92 
S.E. 763, 20 Ga.App. 85. 

Ill.—People v. Greeley, 152 N.E.2d 
825, 14 II1.2d 428—People v. Mor- 
etti, 129 N.E.2d 709, 6 I11.2d 494, 
certiorari denied Moretti v. People 
of State of Illinois, 78 S.Ct. 794, 
356 U.S. 947, 2 L.Ed.2d 822—People 


v. Lyons, 122 N.E.2d 809, 4 Ill.2d 
396—People v. Pieper, 101 N.E.2d 
109, 410 Ill. 15—People v. Shelton, 
57 N.E.2d 473, 388 Ill. 56—People v. 
Reeves, 195 N.E. 443, 360 Ill. 55- 
People v. Willy, 133 N.E. 859, 301 
Ill. 307. 

Ky.—Borders v. Commonwealth, 67 
S.W.2d 960, 252 Ky. 577. 

La.—State v. Howard, 88 So.2d 387, 
230 La. 327. 

Md.—Com! v. State, 97 A.2d 129, 202 
Md. 472, certiorari denied Comi v. 
State of Md., 74 S.Ct. 223, 346 U.S. 
898, 98 L.Ed. 399—Berger v. State, 
20 A.2d 146, 179 Md. 410. 

Mich.—People v. De Lano, 28 N.W.2d 
909, 318 Mich. 557, certiorari denied 
68 S.Ct. 1082, 334 U.S. 818, 92 L.Ed. 
1748—People v. Schultz, 25 N.W.2d 
128, 316 Mich. 106—People v. Ne- 
mer, 187 N.W. 315, 218 Mich. 163. 

Neb.—Wells v. State, 42 N.W.2d 363, 
152 Neb. 668. 

N.H.—State v. Currier, 106 A. 491, 79 
N.H. 171. 

N.J.—State v. Williams, 84 A.2d 756, 
16 N.J.Super. 372. 

State v. Sbrilli, 54 A.2d 221, 136 
N.J.Law 66—State v. Barts, 38 A.2d 
838, 132 N.J.Law 74, affirmed 40 
A.2d 639, 132 N.J.Law 420—State v. 
Danser, 184 A. 800, 116 N.J.Law 
487. 

N.C.—State v. Ellis, 90 S.E.2d 225, 
243 N.C. 142. 

N.D.—State v. Nierenberg, 80 N.W.2d 
104. 

Okl.—McDonald v. State, Cr., 317 P. 
2d 775. 

Pa.—Commonwealth v. Gaines, 75 A. 
2d 617, 167 Pa.Super. 485. 

Tex.—Watson v. State, 244 S.W.2d 
515, 156 Tex.Cr. 585—Patrick v. 
State, 243 S.W.2d 707, 156 Tex.Cr. 
449—West v. State, 132 S.W.2d 872, 
137 Tex.Cr. 554—Coleman v. State, 
199 S.W. 473, 82 Tex.Cr. 332. 

16 C.J. p 583 note 39—22 C.J. p 484 
notes 65, 66. 

Rule on cross-examination to test 
credibility of witness see Witness¬ 
es § 387. 

Testimony held not objectionable 
(1) It has apparently been held, 

however, that a witness’ statement 

that negative character evidence giv¬ 
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en by him represented his personal 
opinion did not warrant exclusion of 
the testimony, since the witness 
may not have recognized the distinc¬ 
tion between testifying to reputation 
and to an opinion as to reputation. 
Cal.—People v. Hoffman, 248 P. 504, 
199 C. 155. 

N.Y.—People v. O’Regan, 223 N.Y.S. 
339, 221 App.Div. 331. 

(2) One who testifies to the good 
or bad reputation of accused must 
of necessity give his own conclu¬ 
sions based on the expressions or 
opinions of others. 

Tex.—Underwood v. State, 240 S.W. 
549, 91 Tex.Cr. 543. 

Witness speaking only for himself 

Where witness, when asked on voir 
dire if he knew accused's general 
character and reputation, answered 
that he could speak for himself but 
that he could not speak for the peo¬ 
ple in the community, trial judge did 
not abuse his discretion when he 
concluded that witness was unwill¬ 
ing to testify as to accused’s reputa¬ 
tion in community. 

U.S.—Dailey v. U. S., C.A.Ga., 261 F. 
2d 870, certiorari denied 79 S.Ct. 
881, 359 U.S. 969, 3 L.Ed.2d 836. 

Opinion of psychiatrist 
N.J.—State v. Sinnott, 132 A.2d 298, 
24 N.J. 408. 

Setter of recommendation 

Letter, which was addressed "to 
whom It may concern,” which was 
signed by representative of former 
employer of accused, which stated 
that accused’s work was satisfactory, 
and which was written some time 
prior to the robbery to assist accused 
in obtaining a job, was inadmissible 
to prove good character or reputa¬ 
tion of accused. 

La.—State v. Knox, 107 So.2d 719, 
236 La. 461, certiorari denied Knox 
v. State of La., 79 S.Ct. 884, 359 U. 
S. 970, 3 L.Ed.2d 837. 

98.50 D.C.—King v. U. S„ Mun.App., 
90 A.2d 229. 

Idaho.—State v. Owen, 253 P.2d 208, 
73 Idaho 394. 

Pa.—Commonwealth v. Torquato, 107 
A.2d 147, 176 Pa.Super. 138. 
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Accordingly, while previous good character does 
not constitute an excuse, a defense, or a justification 
for the commission of a crime, 99 nor as a matter of 
law raise a reasonable doubt of guilt, 1 and testimony 
thereof is unavailing where guilt is clearly or con¬ 
clusively established or is shown beyond a reasonable 
doubt, despite the character evidence, 2 evidence of 


Object of Introducing* character ev¬ 
idence is to raise in mind of jury- a 
reasonable doubt as to guilt of ac¬ 
cused. 

U.S.—U. S. v. Quick, C.C.A.N.J., 128 
F.2d 832. 

98.55 Ill.—People v. Niksic, 53 N. 

E. 2d 400, 385 Ill. 479. 

Ohio.—State v. Sheppard, 128 N.E.2d 
471, 100 Ohio App. 345, affirmed 135 
N.E.2d 340, 166 Ohio St. 293, certio¬ 
rari denied Sheppard v. State of 
Ohio, 77 S.Ct. 118, 352 U.S. 910, 1 L. 
Ed.2d 119, rehearing denied 77 S.Ct. 
323, 362 U.S. 955, 1 L.Ed.2d 245. 

98.60 Idaho.—State v. Owen, 253 P. 
2 d 303, 73 Idaho 394. 

98.65 Tex.—Green v. State, 251 S.W. 
2d 736, 157 Tex.Cr. 546—William¬ 
son v. State, 244 S.W.2d 202, 156 
Tex.Cr. 520. 

99 . U.S.—Herman sky v. U. S., C.C. 
A.Neb., 7 F.2d 458. 

U. S. v. Freedman, D.C.Pa., 268 

F. 655, affirmed, C.C.A., Freedman 

V. U. S., 274 F. 603. 

Ga.—Paul v. State, 199 S.E. 206, 186 
Ga. 858, followed in 199 S.E. 208, 
186 Ga. 861. 

Ill.—Jeople v. Eatman, 91 N.E.2d 387, 
405 Ill. 491—People v. Ricili, 79 N. 
E.2d 509, 400 Ill. 309—People v. 
Cozzie, 74 N.E.2d 685, 397 Ill. 620- 
People v. Munday, 117 N.E. 286, 
280 Ill. 32. 

People v. Guzzardo, 124 N.E.2d 
39, 4 Ill.App.2d 355—People v. Per- 
rett, 107 N.E.2d 56, 347 Ill.App. 
558. 

Iowa.—State v. Fador, 268 N.W. 625, 
222 Iowa 134—State v. Harness, 
241 N.W. 645, 214 Iowa 160—State 
v. Johnson, 234 N.W. 263, 211 Iowa 
874—State v. Schumacher, 191 N. 

W. 870, 195 Iowa 276. 

Mo.—Corpus Juris Secundum cited 
in State v. Hedrick, 224 S.W.2d 
546, 549. 

Ohio.—State v. Sheppard, 128 N.B.2d 
471, 100 Ohio App. 345, affirmed 
135 N.E.2d 340, 165 Ohio St. 293, 
certiorari denied Sheppard v. State 
of Ohio, 77 S.Ct. 118, 352 U.S. 910, 1 
L.Ed.2d 119, rehearing denied 77 
S.Ct. 323, 352 U.S. 955, 1 L.Ed.2d 
245. 

16 C.J. p 584 note 66 . 

Necessity and sufficiency of instruc¬ 
tion as to weight and effect of 
character evidence see infra §§ 
1207-1214. 


Does not relieve from punishment 

(1) “Previous good character may 
be considered by a trial court in mit¬ 
igation of punishment, but it affords 
no ground for relief from punish¬ 
ment.” 

Fla.—Johnson v. State, 132 So. 634, 
101 Fla. 830. 

(2) Effect on extent of punishment 
generally see supra § 67$d. 

Jury need not acquit accused mere¬ 
ly because he possessed a good repu¬ 
tation before indictment. 

U.S.—U. S. v. Johnson, C.C.A.Pa., 165 
F.2d 42, certiorari denied 68 S.Ct. 
355, 332 U.S. 852, 92 L.Ed. 421, and 
Greenes v. U. S., 68 S.Ct. 355, 332 
U.S. 852, 92 L.Ed. 422, rehearing 
denied 68 S.Ct. 457, 333 U.S. 834, 
92 L.Ed. 1118—U. S. v. Quick, C.C. 
A.N.J., 128 F.2d 832. 

U. S. v. Keller, D.C.N.J., 145 F. 
Supp. 692. 

Cal.—People v. Franks, App., 1 Cal. 
Rptr. 178. 

D.C.—Bicksler v. U. S., Mun.App., 90 
A.2d 233—King v. U. S., Mun.App., 
90 A.2d 229. 

1 . U.S.—Corpus Juris oited in 

Kreiner v. U. S., C.C.A.N.T., 11 F. 
2d 722, 725, certiorari denied 46 
S.Ct. 639, 271 U.S. 688 , 70 L.Ed. 
1152. 

Singer v. U. S., C.C.A.N.J., 278 F. 
415, certiorari denied 42 S.Ct. 272, 
258 U.S. 620, 66 L.Ed. 795. 

Fla.—Mitchell v. State, 30 So. 803, 
43 Fla. 188. 

Ga.—Williams v. State, 173 S.E. 731, 
48 Ga.App. 788. 

Ind.—Osbon v. State, 13 N.E.2d 223, 
213 Ind. 413. 

Pa.—Commonwealth v. Mallonee, 

Quar.Sess., 49 Dauph.Co. 423. 

Tex.—Peschard v. State, 129 S.W.2d 
1142, 137 Tex.Cr. 395. 

2 . U.S.—U. S. v. Freeman, C.C. 
Mass., 25 F.Cas.No.15,162, 4 Mason 
505. 

Cal.—People v. Andrus, 324 P.2d 617, 
159 C.A.2d 673. 

Ga.—Johnson v. State, 102 S.E. 439, 
150 Ga. 67. 

Anderson v. State, 34 S.E.2d 110, 
72 Ga.App. 487—Tooke v. State, 102 
S.E. 905, 25 Ga.App. 248—Johnson 
v. State, 94 S.E. 630, 21 GaApp. 
497 —Ware v. State, 89 S.E. 155, 18 
Ga.App. 107. 

III.—People v. Finn, 145 N.E.2d 30, 
12 I11.2d 76—People v. Arbuckle, 
109 N.E.2d 770, 418 Ill. 441—People 
v. Cozzie, 74 N.E.2d 685, 397 Ill. 
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620—People v. Ristau, 2 N.E.2d 
833, 363 Ill. 583—People v. Mar¬ 
quis, 176 N.E. 314, 344 Ill. 261, 74 
A.L.R. 751—People v. Bartz, 173 
N.E. 779, 342 Ill. 56—People v. 
Donahoe, 117 N.E. 105, 279 III. 411, 
error dismissed and certiorari de¬ 
nied Donahoe v. People of State of 
Illinois, 39 S.Ct. 491, 250 U.S. 634, 
63 L.Ed. 1181. 

People v. Lindstrom, 133 N.E.2d 
532, 9 IlI.App.2d 670, affirmed 138 
N.E.2d 495, 9 I11.2d 616—People v. 
Guzzardo, 124 N.E.2d 39, 4 Ill.App. 
2d 355. 

Ind.—Kellar v. State, 134 N.E. 881, 
192 Ind. 38—Voght v. State, 43 N. 
E. 1049, 145 Ind. 12. 

La.—State v. Michel, 74 So.2d 207, 
225 La. 1040, affirmed 76 S.Ct. 158, 
350 U.S. 91, 100 L.Ed. 83, rehearing 
denied 76 S.Ct. 340, 350 U.S. 955, 
100 L.Ed. 83, rehearing denied Par- 
it v. State of Louisiana, 76 S.Ct. 
340, 350 U.S. 955, 100 L.Ed. 831- 
State v. Thornhill, 178 So. 343, 188 
La. 762—State v. Dreher, 118 So. 
85, certiorari denied Dreher v. 
State of Louisiana, 49 S.Ct. 36, 278 
U.S. 641, 73 L.Ed. 556—State v. 
Davis, 97 So. 449, 154 La. 295- 
State v. Pete, 96 So. 818, 153 La. 
943. 

N.J.—State v. Randall, 113 A. 231, 
95 N.J.Law 452. 

N.Y.—People on Inf. Steeley v. Ennis, 
45 N.Y.S.2d 446. 

Ohio.—State v. Sheppard, 128 N.E.2d 
471, 100 Ohio App. 345, affirmed 
135 N.E.2d 340, 165 Ohio St. 293, 
certiorari denied Sheppard v. State 
of Ohio, 77 S.Ct. 118, 352 U.S. 910, 
1 L.Ed.2d 119, rehearing denied 77 
S.Ct. 323, 352 U.S. 955, 1 L.Ed.2d 
245—State v. Lucear, 109 N.E.2d 
39, 93 Ohio App. 281. 

Okl.—Ernst v. State, 184 P. 793, 16 
Okl.Cr. 507—Hodges v. State, 182 
P. 260, 16 Okl.Cr. 183—Adair v. 
State, 180 P. 253, 15 Okl.Cr. 619. 
Pa.—Commonwealth v. Bednorciki, 
107 A. 666 , 264 Pa. 124. 

Commonwealth v. Torquato, 107 
A.2d 147, 176 Pa.Super. 138. 

Commonwealth v. O’Malley, 68 
Fa.Dist. & Co. 461, 13 Fay.L.J. 

3. 

Where guilt is shown by undenled 
facts, and no real defense is offered, 
proof of good character cannot work 
out an acquittal. 

Okl.—Ernst v. State, 184 P. 793, 16 
Okl.Cr. 507. 
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good character is substantive proof 3 not to be dis¬ 
regarded, 3 - 5 and may be considered as a fact tend¬ 
ing to rebut the truth of testimony of an incrimina¬ 


tory character sufficient to establish the truth of the 
charge against accused. 3 * 10 Evidence of good char¬ 
acter, either of itself 4 or in connection with other 


Conviction not set aside 
Ill.—People v. Todaro, 153 N.E.2d 563, 
14 IU.2d 594. 

Confessions and corroborating testi¬ 
mony 

While defendants’ good reputation 
stands as witness for them, testi¬ 
mony with reference thereto does 
not overturn defendants’ confessions 
and corroborating testimony show¬ 
ing their guilt of rape. 

Tenn.—Steele v. State, 225 S.W. 2 d 
260, 189 Tenn. 424. 

3 . U.S.—U. S. v. Johnson, C.C.A.Pa., 
165 F.2d 42, certiorari denied 68 S. 
Ct. 355, 332 U.S. 852, 92 L.Ed. 421, 
and Greenes v. TJ. S., 68 S.Ct. 355, 
332 U.S. 852, 92 L.Ed. 422, rehear¬ 
ing denied 68 S.Ct. 457, 333 U.S. 834, 
92 L.Ed. 1118. 

Ga.—Paul v. State, 199 S.E. 206, 186 
Ga. 858, followed in 199 S.E. 208, 
186 Ga. 861. 

Iowa.—State v. Ferguson, 270 N.W. 
874, 222 Iowa 1148—State v. John¬ 
son, 234 N.W. 263, 211 Iowa 874. 
Ky.—Shell v. Commonwealth, 53 S. 
W.2d 524, 2-45 Ky. 223—Denton v. 
Commonwealth, 221 S.W. 202, 188 
Ky. 30. 

Mich.—People v. Hepner, 281 N.W. 
384, 285 Mich. 631. 

Minn.—State v. Dolliver, 184 N.W. 
848, 150 Minn. 155. 

N.Y.—People v. Byars, 97 N.Y.S. 2 d 
346, 276 App.Div. 666 . 

N.C.—State v. Wortham, 81 S.E. 2 d 
254, 240 N.C. 132—State v. Wood, 
65 S.E.2d 142, 233 N.C. 636—State 
v. Bridgers, 64 S.E.2d 867, 233 N.C. 
577—State v. Davis, 58 S.E.2d 355, 
231 N.C. 664—State v. Nance, 141 
S.E. 468, 195 N.C. 47 —State v. Col¬ 
son, 136 S.E. 730, 193 N.C. 236- 
State v. Moore, 116 S.E. 161, 185 
N.C. 637—State v. Phillips, 100 S.E. 
577, 178 N.C. 713. 

Pa.—Commonwealth v. Castellana, 
121 A. 50, 277 Pa. 117—Common¬ 
wealth v. Bednorciki, 107 A. 666 , 
264 Pa. 124. 

Commonwealth v. Torquato, 107 
A.2d 147, 176 Pa.Super. 138—Com¬ 
monwealth v. Kohl, 67 A.2d 451, 164 
Pa.Super. 630—Commonwealth v. 
English, 186 A. 298, 123 Pa.Super. 
161—Commonwealth v. Chester, 77 
Pa.Super. 388—Commonwealth v. 
Wills, 72 Pa.Super. 73. 

Commonwealth v. O’Malley, 68 
PsuDist. & Co. 461, 13 Fay.L.J. 3. 

Commonwealth v. Grandone, 3 Pa. 
Dist. & Co. 104, 26 Dauph.Co. 107. 
16 C.J. p 584 note 68 . 

Substantial and positive evidence 
Pa.—Commonwealth v. Streuber, 137 
A.2d 825, 185 Pa.Super. 369—Com¬ 
monwealth v. Goodman, 126 A.2d 
763, 182 Pa.Super. 205—Common¬ 


wealth v. Padden, 50 A.2d 722, 160 
Pa.Super. 269. 

Good character is a substantive 

fact, like any other fact tending to 
establish innocence, and ought to be 
so regarded by court and Jury. 

U.S.—Nash v. U. S., C.C.A.N.Y., 54 
F.2d 1006, certiorari denied Nash 
v. U. S., 52 S.Ct. 457, 285 U.S. 556, 
76 L.Ed. 945. 

Ga.—Wright v. State, 92 S.E.2d 229, 
93 Ga.App. 542—Echols v. State, 74 
S.E.2d 128, 87 Ga.App. 399—Ander¬ 
son v. State, 34 S.E.2d 110, 72 Ga. 
App. 487—Eidson v. State. 19 S.E, 
2d 373, 66 GaA.pp. 765—Simmons 
v. State, 198 S.E. 816, 818, 58 Ga. 
App. 413. 

Pa.—Commonwealth v. Mann, 28 Del. 
Co. 543. 

Strengthens presumption of inno¬ 
cence 

Ky.—Koch v. Commonwealth, 290 S. 
W.2d 783. 

3.5 Ill.—People v. Eatman, 91 N.E. 
2 d 387, 405 Ill. 491—People v. RI- 
cili, 79 N.E.2d 509, 400 Ill. 309. 

Where proof of good reputation 
stands unoontroverted, it must be ac¬ 
corded some consideration and 
weight. 

Ill—People v. Perrett, 107 N.E.2d 
56, 347 Ill.App. 558. 

3.10 Cal.—People v. Jones, 266 P.2d 
38, 42 C.2d 219. 

4. U.S.—Michelson v. U. S., N.Y., 69 

S.Ct. 213, 335 U.S. 469, 93 L.Ed. 
168. 

Johnson v. U. S., C.A.Kan., 269 
F.2d 72—Greer v. U. S., C.A.Utah, 
227 F.2d 546—Hayes v. U. S., C.A. 
Utah, 227 F.2d 540—U. S. v. Lowen- 
thal, C.A.N.T., 224 F.2d 248—U. S. 
v. Semenluk, C.A.I11., 193 F.2d 508 
—Estabrook v. U. S., C.C.A.Mo., 28 
F.2d 150—Madigan v. U. S., C.C.A. 
Wyo., 23 F.2d 180—Hermansky v. 
U. S., C.C.A.Neb., 7 F.2d 458—Kal- 
manson v. U. S., C.C.A.N.Y., 287 F. 
71—Hoback v. U. S., C.C.A.N.Y., 284 
F. 529. 

U. S. v. Dewinsky, D.C.N.J., 41 
F.Supp. 149—U. S. v. Abda, D.C.Pa., 
32 F.Supp. 23. 

Cal.—People v. Jones, 266 P.2d 38, 42 
C.2d 219. 

Ga.—Echols v. State, 74 S.E.2d 128, 
87 Ga.App. 399—Loomis v. State, 51 
S.E.2d 33, 78 Ga.App. 336—Ander¬ 
son v. State, 34 S.E.2d 110, 72 Ga. 
App. 487—Eidson v. State, 19 S.E. 
2d 373, 66 Ga.App. 765—Davis v. 
State, 5 S.E.2d 89, 60 Ga.App. 772, 
followed in Bailey v. State, 5 S.E.2d 
91, 60 Ga.App. 775—Clarke v. State, 
183 S.E. 92, 52 Ga.App. 254—Huck- 
abv v. State, 118 S.E. 67, 30 Ga.App. 
376. 


Ill.—People v. Tocco, 108 N.E.2d 762, 
413 Ill. 305—People v. Eatman, 91 
N.E.2d 387, 405 Ill. 491—People v. 
Ricili, 79 N.E.2d 509, 400 Ill. 309. 

People v. Guzzardo, 124 N.E.2d 
39, 4 Ill.App.2d 355—People v. Per¬ 
rett, 107 N.E.2d 56, 347 Ill.App. 
558. 

Iowa.—State v. Johnson, 234 N.W. 
263, 211 Iowa 874—State v. Schu¬ 
macher, 191 N.W. 870, 195 Iowa 
276. 

Mich.—People v. Neal, 287 N.W. 403, 
290 Mich. 123. 

Minn.—State v. Dolliver, 184 N.W. 

848, 150 Minn. 155. 

Miss.—Rosser v. State, 93 So.2d 470, 
230 Miss. 573. 

N.J.—State v. Siciliano, 121 A.2d 490, 
21 N.J. 249. 

Okl.—Sinquefleld v. State, 294 P. 203, 
49 Okl.Cr. 300—Ernst v. State, 184 
P. 793, 16 Okl.Cr. 507—Hodges v. 
State, 182 P. 260, 16 Okl.Cr. 183— 
Adair v. State, 180 P. 253, 15 
Okl.Cr. 619—Davidson v. State, 175 
P. 120, 15 Okl.Cr. 85. 

Pa.—Commonwealth v. Castellana, 
121 A. 50, 277 Pa. 117—Common¬ 
wealth v. De Palma, 110 A. 756, 
268 Pa. 25—Commonwealth v. Ten- 
broeck, 108 A, 635, 265 Pa. 251. 

Commonwealth v. Streuber, 137 
A.2d 825, 185 Pa.Super. 369—Com¬ 
monwealth v. Goodman, 126 A.2d 
763, 182 Pa.Super. 205—Common¬ 
wealth v. Kohl, 67 A.2d 451, 164 
Pa.Super. 630—Commonwealth v. 
Padden, 50 A.2d 722, 160 Pa.Super. 
269—Commonwealth v. Mack, 92 Pa. 
Super. 165. 

Commonwealth v. Grimm, 5 Pa. 
Dist. & Co. 287. 

Commonwealth v. O’Malley, 68 
Pa.Dist. & Co. 461, 13 Fay.L.J. 3. 
Utah.—State v. Cerrar, 207 P. 597, 
60 Utah 208—State v. Harris, 199 
P. 145, 58 Utah 331. 

16 C.J. p 584 note 69. 

Positive and unoontradloted evidence 
of guilt 

In a criminal prosecution, where 
accused enters on trial of case with 
legal presumption of Innocence in his 
favor and introduces evidence of his 
general good character, Jury may 
conclude from It alone that the state 
has not overcome presumption of 
his innocence or that state has fail¬ 
ed to show his guilt to a moral and 
reasonable certainty and beyond a 
reasonable doubt, even though there 
be positive and uncontradicted testi¬ 
mony tending to show his guilt. 

Ga.—Life Ins. Co. of Ga. v. Lawler, 
85 S.E.2d 1, 211 Ga. 246. 

Charge implying moral obliquity 
Text rule is especially true in a 
case where the relevancy of the evi- 
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evidence, 5 may be sufficient under the circumstances able doubt 
to produce an acquittal by the creation of a reason- 


dence is so closely related to the 
issue of guilt or innocence, as in a 
•charge which by its nature implies 
moral obliguity. 

D.C.—Egan v. U. S., 287 F. 958, 52 
App.D.C. 884. 

5. U.S.—U. S. v. Quick, C.CA.N.J., 
128 F.2d 832—Arnold v. U. S., C.C.A. 
Colo., 94 F.2d 499—Corpus Juris 
cited in Kreiner v. U. S., C.C.A.N.Y., 
11 F.2d 722, 725, rehearing denied 
46 S.Ct. 639, 271 U.S. 688, 70 L.Ed. 
1152—Hoback v. U. S., C.C.A.Va., 
284 F. 529—Kaufmann v. U. S., C.C. 
A.Fa., 282 F. 776, certiorari denied 
43 S.Ct. 96, 260 U.S. 735, 67 L.Ed. 
488. 

Cal.—People v. Harris, 251 P. 823, 
80 C.A. 328. 

D.C.—Vlllaroman v. U. S., 184 F.2d 
261, 87 U.S.App.D.C. 240—Kinard v. 
U. S., 96 F.2d 522, 68 App.D.C. 
250. 

Fla.—Capello v. State, 90 So. 191, 82 
Fla. 313. 

Ga.—Walker v. State, 34 S.E.2d 446, 
199 Ga. 418. 

Iowa.—Corpus Juris cited in State v. 
Ferguson, 270 N.W. 874, 882, 222 
Iowa 1148—State v. Bell, 221 N.W. 
521, 206 Iowa 816—State v. Reyn¬ 
ard, 217 N.W. 812, 205 Iowa 220- 
State v. Fortune, 195 N.W. 740, 196 
Iowa 995. 

N.J.—State v. Randall, 113 A. 231, 95 
N.J.Law 452. 

Okl.—Ernst v. State, 184 P. 793, 16 
Okl.Cr. 507—Davidson v. State, 175 
P. 120, 15 Okl.Cr. 85. 

Or.—State v. Bateham, 186 P. 5, 94 
Or. 524. 

Pa.—Commonwealth v. English, 186 
A. 298, 123 Pa.Super. 161. 

16 C.J. p 584 note 70. 

Effect on presumption of Innocence 

(1) Evidence of good character in¬ 
troduced by accused may in and of 
itself raise a presumption of inno¬ 
cence. 

N.Y.—People on Inf. Steeley v. Ennis, 
45 N.Y.S.2d 446. 

(2) Where character evidence re¬ 
lates to nature of offense charged or 
refers to trait Involved, evidence 
strengthens presumption of innocence 
and permits jury to infer that it is 
improbable that accused would have 
conducted himself or had committed 
act as charged, also to consider it in 
mitigation. 

Ky.—Howell v. Commonwealth, 233 
S.W.2d 270, 313 Ky. 662. 

(3) Character evidence tends to 
fortify and establish innocence, es¬ 
pecially where evidence against ac¬ 
cused is circumstantial and all the 
'evidence is nearly balanced. 


Ind.—Osbon v. State, IS N.E.2d 223, 
213 Ind. 413. 

In Alabama 

(1) It has been generally held that 
evidence of good character, taken 
along with all other evidence, may 
generate a reasonable doubt of guilt. 
Ala.—Wilson v. State, 8 So.2d 422, 243 

Ala. 1—Mosley v. State, 1 So.2d 
593, 241 Ala. 132—Corpus Juris 
cited in Kiker v. State, 172 So. 290, 
299, 233 Ala. 448—Bowen v. State, 
117 So. 204, 217 Ala. 574. 

Miller v. State, 119 So.2d 197, 40 
AlaApp. 533, certiorari denied 119 
So.2d 201, 270 Ala. 739—Threatt v. 
State, 26 So.2d 530, 32 Ala.App. 416 
—Rowland v. State, 20 So.2d 881, 31 
Ala.App. 605—Puckett v. State, 133 
So. 63, 24 Ala.App. 217—Lee v. 
State, 126 So. 183, 23 Ala.App. 403- 
Savage v. State, 125 So. 790, 23 Ala. 
App. 372—Welden v. State, 121 So. 
4, 23 AlaApp. 85—Craven v. State, 
111 So. 767, 22 Ala.App. 39—Cleck- 
ler v. State, 106 So. 622, 21 AlaApp. 
191—McHan v. State, 101 So. 81, 20 
Ala.App. 117—Page v. State, 81 So. 
848, 17 Ala.App. 70. 

(2) It has apparently been held 
that this is the rule even though 
without evidence of good character 
the jury would entertain no such 
doubt. 

Ala.—Wilson v. State, 8 So.2d 422, 
243 Ala. 1. 

Bogle v. State, 169 So. 332, 27 
Ala.App.2d 215—White v. State, 90 
So. 63, 18 Ala.App. 96. 

(3) However, it has been stated to 
be the rule in a number of cases 
that character evidence by itself is 
insufficient to create a reasonable 
doubt as to guilt 

Ala.—Wilson v. State, 8 So.2d 422, 243 
Ala. 1—Kiker v. State, 172 So. 290, 
233 Ala. 448—Bowen v. State, 117 
So. 204, 217 Ala. 574. 

Threatt v. State, 26 So.2d 530, 32 
Ala.App. 416—Fife v. State, 173 So. 
273, 27 AlaApp. 392—Drummond v. 
State, 102 So. 723, 20 Ala.App. 286, 
certiorari denied Ex parte Drum¬ 
mond, 102 So. 726, 212 Ala. 410- 
Pope v. State, 95 So. 59, 19 Ala. 
App. 89—Carroll v. State, 88 So. 
159, 17 AlaApp. 616. 

(4) Further, in some cases the 
statement that character evidence 
may serve to generate a reasonable 
doubt when no such doubt would 
arise in the absence of such testi¬ 
mony has been held erroneous. 

Ala.—McClellan v. State, 37 So. 239, 

140 Ala. 99. 

16 C.J. p 585 note 80. 

In minois, it has been said to be 
the rule that, while character evi¬ 
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dence proves neither guilt nor in¬ 
nocence, it is positive evidence to be 
considered by the jury, and may be 
sufficient to raise a reasonable doubt 
of guilt. 

Ill.—People v. Scott, 95 N.E.2d 316, 
407 Ill. 301—People v. Niksic, 53 
N.E.2d 400, 385 Ill. 479—People v. 
Bridgewater, 17 N.E.2d 556, 369 Ill. 
633—People v. Ristau, 2 N.E.2d 
833, 363 Ill. 583—People v. Buch- 
holss, 2 N.E.2d 80, 363 III. 270- 
People v. Rubin, 197 N.E. 862, 361 
Ill. 311—People v. Gold, 196 N.E. 
729, 361 III. 23—People v. De Suno, 
188 N.E. 466, 354 Ill. 387—People v. 
Langaas, 171 N.E. 144, 339 Ill. 267 
—People v. Koloski, 141 N.E. 163, 
309 Ill. 468—People v. Fisher, 129 
N.E. 196, 295 Ill. 250. 

In New York 

(1) The text rule has been enunci¬ 
ated and followed in several cases. 
N.Y.—People v. Roach, 109 N.E. 618, 

215 N.Y. 592, Ann.Cas.l917A 410. 

People on Complaint of Berkey 
v. Collins, 40 N.Y.S.2d 675, 265 
App.DIv. 756—People v. Ulman, 16 
N.Y.S.2d 222, 258 App.Div. 262- 
People v. Viscio, 272 N.Y.S. 213, 241 
App.Div. 499—People v. Allocca, 170 
N.Y.S. 881, 183 App.Div. 571, 37 
N.Y.Cr. 24. 

(2) It has been held that, while 
such is the rule, character evidence 
is not of itself sufficient to raise a 
reasonable doubt of guilt. 

N.Y.—People v. Trimarchi, 131 N.E. 
910, 231 N.Y. 263. 

People v. Sloan, 42 N.Y.S.2d 281, 
181 Misc. 822. 

(3) Evidence of good character 
when considered with all the evi¬ 
dence may create a "reasonable 
doubt" against positive evidence 
when, in judgment of jury, character 
is so good as to raise a doubt as to 
truthfulness of positive evidence. 
N.Y.—People v. Sloan, supra. 

(4) However, some cases have held 
that good character may of itself 
create a reasonable doubt concerning 
guilt of accused, even if without it 
none would exist. 

N.Y.—People v. Quintana, 20 N.Y.S.2d 
806, 260 App.Div. 13—People v. Ul¬ 
man, 16 N.Y.S.2d 222, 258 App.Div. 
262. 

(5) According to some decisions, 
such evidence may, in some circum¬ 
stances, of itself create reasonable 
doubt of guilt, although it will be of 
no avail if, all evidence being con¬ 
sidered, guilt is established beyond 
a reasonable doubt. 

N.Y.—People v. Conrow, 93 N.E. 943, 
200 N.Y. 356. 

16 C.J. p 584 note 69. 
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Evidence of good character does not present a dis¬ 
tinct issue, 6 and, while it is of much weight in doubt¬ 
ful cases, 7 it is not a mere makeweight to be thrown 
in to determine the balance in a doubtful case, 8 
nor should it be confined to the purpose of discredit¬ 


ing the state’s witnesses, 9 nor limited to the reason¬ 
ableness of accused’s explanation 10 or the credibility 
of his testimony. 11 Irrespective of the apparently 
conclusive nature of the other evidence, 12 it is to be 
used like, 12 * 5 and considered in connection with, 12 all 


6. Pa.—Commonwealth v. Torquato, 
107 A.2d 147, 176 Pa.Super. 138- 
Commonwealth v. Chester, 77 Pa. 
Super. 388. 

16 C.J. p 684 note 71. 

Not distinct substantive defense 
Ga.—Wright v. State, 92 S.E.2d 229, 
93 GaA.pp. 542. 

7. Ind.—Osbon v. State, 13 N.E.2d 
223, 213 Ind. 413. 

Ky.—Denton v. Commonwealth, 221 
S.W. 202, 188 Ky. 30. 

N.T.—People v. Marcus, 258 N.Y.S. 

196, 286 App.Dlv. 98. 

Va.—Patterson v. Commonwealth, 
181 S.E. 281, 165 Ya. 734. 

16 C.J. p 584 note 72. 

Slight evidence of guilt 
Although good character is cir¬ 
cumstance to be considered in cases 
where rule relating to presumption 
of guilt from possession of recently 
stolen property is invoked, it is only 
where possession constitutes slight 
evidence of guilt that evidence of 
previous good character will repel 
all presumption of guilt; but in lar¬ 
ceny prosecution of accused found in 
possession of stolen automobile three 
days after its theft, evidence of cir¬ 
cumstances of guilt surrounding pos¬ 
session was not so slight as to be re¬ 
pelled by evidence of previous good 
reputation of accused as business 
man and as citizen. 

Ill.—People v. Litberg, 108 N.E.2d 
468, 413 Ill. 132. 

8 . U.S.—Hobaclt v. U. S., C.C.A.Va., 
284 F. 529. 

Ala.—Bogle v. State, 169 So. 332, 27 
Ala.App. 215. 

Ariz.—Singh v. State, 280 P. 672, 35 
Ariz. 432, 67 A.L.R. 129. 

Mich.—People v. Humphrey, 160 N. 

W. 445, 194 Mich. 10. 

N.Y.—People v. Console, 186 N.Y.S. 
435, 194 App.Dlv. 824, 39 N.Y.Cr. 
82. 

Pa.—Commonwealth v. Castellana, 
121 A. 50, 277 Pa. 117. 

Commonwealth v. Goodman, 126 
A.2d 763, 182 Pa.Super. 205—Com¬ 
monwealth v. Kohl, 67 A.2d 451, 
164 Pa.Super. 630—Commonwealth 
v. Padden, 50 A.2d 722, 160 Pa. 
Super. 269—Commonwealth v. 
Chester, 77 Pa.Super. 388. 

Wash.—State v. Tyree, 255 P. 382, 
143 Wash. 313. 

16 C.J. p 584 note 73. 

“The limitation by the court of 
evidence of good character to doubt¬ 
ful and circumstantial cases Is an 
improper limitation, as good charac¬ 
ter is a proper element to be con¬ 
sidered by the jury In every crim¬ 


inal case where an attempt is made 
to show good character.” 

Mich.—People v. McKeighan, 171 N. 
W. 600, 502, 205 Mich. 367. 

9. Iowa.—State v. Wolf, 84 N.W. 
536, 112 Iowa 458. 

10. Minn.—State v. Hutchison, 141 
N.W. 483, 121 Minn. 405. 

11. Minn.—State v. Hutchison, su¬ 
pra. 

12. U.S.—U. S. v. Klass, C.C.A.N.J., 
166 F.2d 373—Corpus Juris cited in 
Kreiner v. U. S., C.C.A.N.Y., 11 F. 
2d 722, 725, certiorari denied 46 S. 
Ct. 639, 271 U.S. 688, 70 L.Ed. 1152. 

Iowa.—State v. Hillman, 213 N.W. 
603, 203 Iowa 1008—State v. Cun¬ 
ningham, 82 N.W. 775, 111 Iowa 
233. 

N.J.—State v. Siciliano, 121 A.2d 490, 
21 N.J. 249. 

N.Y.—People v. Colantone, 152 N.E. 
700, 243 N.Y. 134. 

People v. Byars, 97 N.Y.S.2d 346, 
276 App.Div. 666—People v. Viscio, 
272 N.Y.S. 213, 241 App.Div. 499. 
Okl.—Davidson v. State, 175 P. 120, 
15 Okl.Cr. 85. 

Pa.—Commonwealth v. Fugmann, 198 
A. 99, 330 Pa. 4. 

Commonwealth v. English, 186 
A. 298, 123 Pa.Super. 161. 

16 C.J, p 585 note 77. 

Positive or circumstantial evidence 
may be rebutted by evidence of 
good character. 

Iowa.—State v. Schumacher, 191 N. 
W. 870, 195 Iowa 276. 

12.5 U.S.—U. S. v. Antonelli Fire¬ 
works Co., C.C.A.N.Y., 155 F.2d 631, 
certiorari denied 67 S.Ct. 49, 329 U. 
S. 742, 91 L.Ed. 640, rehearing de¬ 
nied 67 S.Ct. 182, 329 U.S. 826, 91 
L.Ed. 701. 

Cal.—People v. Hill, 173 P.2d 26, 76 
C.A.2d 330. 

13. U.S.—U. S. v. Kimmel, C.A.N.Y., 
274 F.2d 54—Kasper v. U. S., C.A. 
Cal., 225 F.2d 275—U. S. v. Lowen- 
thal, C.A.N.Y., 224 F.2d 248—U. S. 
v. Klass, C.C.A.N.J., 166 F.2d 373— 
U. S. v. Johnson, C.CA..Pa., 165 F. 
2d 42, certiorari denied 68 S.Ct. 
355, 332 U.S. 852, 92 L.Ed. 421, and 
Greenes v. U. S., 68 S.Ct. 355, 332 
U.S. 852, 92 L.Ed. 422, rehearing 
denied 68 S.Ct. 457, 333 U.S. 834, 
92 L.Ed. 1118—Kreiner v. U. S., C. 
C.A.N.Y., 11 F.2d 722, certiorari de¬ 
nied 46 S.Ct. 639, 271 U.S. 688, 70 
L.Ed. 1152—Rosen v. U. S., C.C.A.N. 
Y., 271 F. 651. 

U. S. v. Crow, C.C.Ohio, 25 F.Cas. 
No.14,895, 1 Bond 51. 
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U. S. v. Freedman, D.C.Pa., 268 
F. 655, affirmed, C.C.A., Freedman v 
U. S., 274 F. 603. 

Ala.—Garrison v. State, 116 So. 705, 
217 Ala. 322, answers to certified 
questions conformed to 116 So. 
706, 22 Ala.App. 444—Beaird v. 
State, 109 So. 161, 215 Ala. 27. 

Welden v. State, 121 So. 4, 23 
Ala.App. 85. 

Ariz.—Singh v. State, 280 P. 672, 35 
Ariz. 432, 67 A.L.R. 129. 

Cal.—People v. Franks, App., 1 Cal. 
Rptr. 178. 

Ga.—Paul v. State, 199 S.E. 206, 186 
Ga. 858, followed in 199 S.E. 208, 
186 Ga. 861. 

Wright v. State, 92 S.E.2d 229, 93 
Ga.App. 542. 

Idaho.—State v. Dowell, 276 P. 39, 
47 Idaho 457, 68 A.L.R. 1061. 

Ill.—People v. Finn, 145 N.E.2d 30, 
12 I11.2d 76—People v. Klemann, 48 
N.E.2d 957, 383 Ill. 236—People v. 
Gold, 196 N.E. 729, 361 Ill. 23- 
People v. Hrdlicka, 176 N.E. 308, 
344 Ill. 211—People v. Bartz, 173 
N.E. 342, 342 Ill. 56. 

People v. LIndstrom, 133 N.E.2d 
532, 9 Ill.App.2d 570, affirmed 138 
N.E.2d 495, 9 I11.2d 616—People v. 
Guzzardo, 124 N.E.2d 39, 4 Ill.App. 
2d 355—City of Chicago v. Labri- 
ola, 76 N.E.2d 825, 332 Ill.App. 468 
—See People v. Buckman, 204 Ill. 
App. 53, affirmed 116 N.E. 835, 279 
Ill. 348. 

Ind.—Kellar v. State, 134 N.E. 881, 
192 Ind. 38. 

Iowa.—State v. Crisman, 57 N.W.2d 
207, 244 Iowa 590—State v. Fergu¬ 
son, 270 N.W. 874, 222 Iowa 1148— 
State v. Fador, 268 N.W. 625, 222 
Iowa 134—State v. Harness, 238 N. 
W. 430, 214 Iowa 160—State v. 
Johnson, 234 N.W. 263, 211 Iowa 
874—State v. Bell, 221 N.W. 521, 
206 Iowa 816. 

Minn.—State v. Dolliver, 184 N.W. 

848, 150 Minn. 155. 

Neb.—Fisher v. State, 47 N.W.2d 349, 
154 Neb. 166. 

N.J.—State v. Siciliano, 121 A.2d 490, 
21 N.J. 249. 

N.Y.—People v. Byars, 97 N.Y.S.2d 
346, 276 App.Dlv. 666—People v. 
Marcus, 258 N.Y.S. 196, 236 App. 
Div. 93. 

N.C.—State v. Wortham, 81 S.E.2d 
254, 240 N.C. 132—State v. Wil¬ 
liamson, 78 S.E.2d 763, 238 N.C. 652 
—State v. Bridgers, 64 S.E.2d 867, 
233 N.C. 577—State v. Reddick, 23 
S.E.2d 909, 222 N.C. 520—State v. 
Ferrell, 163 S.E. 563, 202 N.C. 475 
—State v. Nance, 141 S.E. 468, 195 
N.C. 47—State v. Whaley, 132 S.E. 
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the other evidence in the case in determining the 
general question of guilt or innocence, and is to be 
given such weight as, under all the facts and circum¬ 
stances, it is entitled to in the sound judgment of the 
jury. 14 

Evidence of good reputation is unavailing unless 
it convinces the jury by a fair preponderance of the 
evidence that accused in fact bears a good reputa¬ 
tion. 15 Accused may, in order to give greater 
weight to testimony as to his good character, show 
the witness’ standing in the community. 16 


CRIMINAL LAW § 679 

Effect of circumstances of case and nature of 
crime . The effect of evidence of good or bad 
character may vary with the circumstances of the 
particular case, and is especially appropriate and 
applicable in a case where the commission of the 
offense must be determined on the basis of cir¬ 
cumstantial evidence. 16 * 5 Thus, in general, the in¬ 
fluence of the presumption against the commission 
of the crime arising from proof of good character 
varies according to the circumstances of particular 
cases; 17 but it does not vary with the grade of the 


6, 191 N.c. 387—State v. Moore, 
116 S.E. 161, 185 N.C. 637. 

Ohio.—State v. Sheppard, 128 N.E.2d 
471, 100 Ohio App. 345, affirmed 135 
N.E.2d 340, 165 Ohio St. 293, cer¬ 
tiorari denied Sheppard v. State of 
Ohio, 77 S.Ct. 118, 352 U.S. 910, 1 
L.Ed.2d 119, rehearing denied 77 S. 
Ct. 323, 362 U.S. 955, 1 L.Ed.2d 245. 
Okl.—Carney v. State, 232 P. 451, 
27 Okl.Cr. 83. 

Or.—State v. Bateham, 186 P. 5, 94 
Or. 524. 

Pa.—Commonwealth v. De Palma, 

110 A. 756, 268 Pa. 25—Common¬ 
wealth v. Tenbroeck, 108 A. 635, 
265 Pa. 251. 

Commonwealth v. Torquato, 107 
A.2d 147, 176 Pa.Super. 138—Com¬ 
monwealth v. Chester, 77 Pa.Super. 
388. 

Commonwealth v. Grimm, 5 Pa. 
Dist. & Co. 287. 

S.C.—State v. Martin, 57 S.E.2d 55, 
216 S.C. 129—State v. Lyles, 41 S. 
E.2d 625, 210 S.C. 87. 

Tex.—Morton v. State, 14 S.W.2d 852, 

111 Tex.Cr. 447. 

Utah.—State v. Cerar, 207 P. 597, 60 
Utah 208—State v. Harris, 199 P. 
145, 58 Utah 331. 

Va.—Harper v. Commonwealth, 85 S. 
E.2d 249, 196 Va. 723—Randolph v. 
Commonwealth, 56 S.E.2d 226, 190 
Va. 256—Zirkle v. Commonwealth, 
55 S.E.2d 24, 189 Va. 862—Trout- 
ner v. Commonwealth, 115 S.E. 693, 
135 Va. 750. 

16 C.J. p 585 note 78. 

Reputation is properly a part of 
-the defense if It is put In issue, and, 
although not a defense to crime, is 
proper to be considered as a de¬ 
fense to a criminal charge. 

Ill.—People v. Munday, 117 N.E. 286, 
280 Ill. 32. 

In determining intent with which 
accused ’acted, jury should take into 
consideration evidence presented by 
him as to his good character. 

S.C.—State v. Tarrant, 24 S.C. 593. 

In Arkansas, evidence of good 
character is not in itself substantive 
proof augmenting the presumption 
•of innocence, but it Is to be consid¬ 
ered in connection with all the other 
testimony in determining the guilt 
*or innocence of accused. 


I Ark.—Adams v. State, 5 S.W.2d 946, 
176 Ark. 916—Eady v. State, 271 S. 
W. 338, 168 Ark. 731. 

14. U.S.—U. S. v. Johnson, C.C.A. 
Pa., 165 F.2d 42, certiorari denied 
68 S.Ct. 355, 332 U.S. 852, 92 L.Ed. 
421, and Greenes v. U. S., 68 S.Ct. 
355, 332 U.S. 852, 92 L.Ed. 422, re¬ 
hearing denied 68 S.Ct. 457, 333 U. 
S. 834, 92 L.Ed. 1113—Corpus Juris 
oited in Kreiner v. U. S., C-C.A.N. 
Y., 11 F.2d 722, 725, certiorari de¬ 
nied 46 S.Ct. 639, 271 U.S. 688, 70 
L.Ed. 1152. 

Rosen v. U. S., C.C.A.N.Y., 271 
F. 651. 

U. S. v. McKee, D.C.I11., 26 F. 
Cas.No.15,686, 3 Dill. 551. 

Cal.—People v. Sellers, 230 P.2d 398, 
103 C.A.2d 830. 

Ill.—People v. Klemann, 48 N.E.2d 
957, 383 Ill. 236. 

Iowa.—State v. Bell, 221 N.W. 521, 
206 Iowa 816. 

Mich.—People v. McKeighan, 171 N. 

W. 500, 205 Mich. 367. 

Neb.—Flannigan v. State, 256 N.W. 
321, 127 Neb. 640, certiorari denied 
Flannigan v. State of Nebraska, 55 
S.Ct. 640, 294 U.S. 725, 79 L.Ed. 
1256. 

N.Y.—People v. Colantone, 152 N.E. 
700, 243 N.Y. 134. 

People v. Byars, 97 N.Y.S.2d 346, 
276 App.Div. 666. 

N.C.—State v. Phillips, 100 S.E. 577, 
178 N.C. 713. 

Okl.—Carney v. State, 232 P. 451, 27 
Okl.Cr. 83. 

Pa.—Commonwealth v. De Palma, 
110 A. 756, 268 Pa. 25. 

Commonwealth v. Torquato, 107 
A.2d 147, 176 Pa.Super. 138. 

Va.—Harper v. Commonwealth, 85 S. 
E.2d 249, 196 Va. 723—Randolph v. 
Commonwealth, 56 S.E.2d 226, 190 
Va. 256. 

16 C.J. p 585 note 79—22 C.J. p 485 
note 80. 

Purpose for whioh evidence consid¬ 
ered 

Where no instruction is given on 
evidence of good reputation of ac¬ 
cused, jury may consider evidence 
for whatever purpose they desire 
when determining guilt. 

Colo.—Reigan v. People, 210 P.2d 991, 
120 Colo. 472. 


Only accused and complainant as 
witnesses 

(1) In prosecution for sex offense, 
where there are but two direct wit¬ 
nesses involved, complainant and ac¬ 
cused, reputation evidence may well 
take on significance beyond that 
which jury might accord to it in 
ordinary criminal trial. 

N.J.—State v. Gamhutti, 115 A2d 
136, 36 N.J.Super. 219. 

(2) In prosecution for statutory 
offense of unlawfully inviting anoth¬ 
er to accompany accused for lewd 
and immoral purpose, evidence of 
good character of accused is partic¬ 
ularly applicable in that it Is usually 
only defense, except word of accused, 
and should be considered by court. 
D.C.—Kelly v. U. S., 194 F.2d 150, 90 

U.S.App.D.C. 125. 

15. U.S.—Gibson v. U. S., C.C.A. 
Wash., 31 F.2d 19, certiorari denied 
49 S.Ct. 481, 279 U.S. 866, 73 L.Ed. 
1004. 

16. N.Y.—People v. De Paulo, 235 N. 
Y. 39, 138 N.E. 498. 

16.5 Idaho.—State v. Owen, 253 P.2d 
203, 73 Idaho 394. 

17. Ala.—Garrison v. State, 116 So. 

705, 217 Ala. 322, answers to certi¬ 
fied questions conformed to 116 So. 

706, 22 Ala.App. 444. 

Okl.—Davidson v. State, 175 P. 120, 
15 Okl.Cr. 85. 

16 C.J. p 585 note 81. 

“The probative force of good char¬ 
acter depends upon the nature of the 
alleged crime and upon the quality 
of the inculpatory evidence. The 
cases In which it carries great 
weight are those in which the tes¬ 
timony adduced In support of the 
charge is entirely circumstantial.” 
Okl.—Edney v. State, 48 P.2d 340, 
343, 57 OkLCr. 303. 

Close question, as to Identity of ac¬ 
cused 

Ill.—People v. RIcili, 79 N.E.2d 509, 
400 Ill. 309. 

In a case Involving moral turpi¬ 
tude, character evidence may have 
considerable bearing on the accusa¬ 
tion. 

Mich.—People v. Neal, 287 N.W. 403, 
290 Mich. 123. 
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§§ 679-680 CRIMINAL LAW 

offense irrespective of the circumstances, 18 except 
in some jurisdictions where it is held that, in the case 
of an unusual and atrocious crime, proof of good 
character is of less avail than in the case of an 
offense of a lower grade. 19 

Bad character generally. When accused has 
placed his character in issue, the prosecution is en¬ 
titled to the benefit of evidence of bad character 
which it has introduced. 20 Nevertheless, however 
bad the character of the accused is, even with rela¬ 
tion to a trait involved in the charge, he cannot be 
convicted because of bad character alone. 21 Even 
where by statute evidence of a bad general reputa¬ 
tion for certain violations of law is admissible with¬ 
out reference to issue made or evidence introduced 
by accused, as discussed supra § 676 b, such evi¬ 
dence is not of itself sufficient to sustain a convic¬ 
tion in a prosecution for such a violation. 21 - 5 

Reputation for truth and veracity; attack on 
credibility . Where the trait of truthfulness is in¬ 
volved in the crime, the jury should give considera¬ 
tion to evidence of accused’s bad reputation for 
truth and veracity. 22 Where, however, although ac¬ 
cused has testified in his own behalf, he has not of¬ 
fered character evidence in respect of the particular 


22A C.J.S. 

trait or quality involved in the alleged crime, his 
character other than as a witness is not involved, 
see supra § 676b; and evidence of bad character in¬ 
troduced by the state can be considered only as af¬ 
fecting his credibility as a witness, and not as sub¬ 
stantive evidence of guilt. 23 Likewise, evidence of 
good character for truth and veracity, offered by 
accused to bolster his credibility as a witness, cannot 
be considered as substantively affecting his guilt or 
innocence, where such traits of character are not in¬ 
volved in the charge. 24 

§ 680. Of Third Persons 

Ordinarily, the character of a third party, when not 
a witness, is beyond the Issues and therefore irrelevant 
and inadmissible. 

Library References 
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Ordinarily, the character of a third party, when 
not a witness, is beyond the issues of a proceeding, 
and therefore irrelevant and inadmissible; 25 and it 
has been said that it is not competent evidence, to 
establish the doing of an act by a third person, that 
such person’s habits or character is such that he 
would be apt to do the act. 26 


18. N.Y.—Cancemi v. State, 16 N.Y. 
601. 

Ohio.—Harrington v. State, 19 Ohio 
St. 264. 

16 C.J. p 685 note 82. 

19. Mass.—Commonwealth v. Web¬ 
ster, 5 Cush. 296, 52 Am.D. 711. 

20 . Ga.—Simmons v. State, 198 S. 
E. 816, 58 GaAjpp. 418. 

N.C.—State v. Nance, 141 S.E. 468, 
195 N.C. 47—State v. Colson, 136 
S.B. 780, 193 N.C. 236, 

Tenn.—Keith v. State, 152 S.W. 1029, 
127 Tenn. 40. 

21 . Ala.—-Blasengame v. State, 37 
So.2d 225, 34 AlaApp. 85, certiorari 
denied 37 So.2d 229, 261 Ala. 275- 
Brown v. State, 100 So. 616, 20 Ala. 
App. 39. 

Ariz.—State v. Little, 350 P.2d 756, 
87 Ariz. 295. 

Ill.—City of Chicago v. Labriola, 76 
N.E.2d 825, 332 IlLApp. 468. 

Ky.—Nolan v. Commonwealth, 332 S. 
W.2d 283—Givens v. Common¬ 
wealth, 242 S.W.Sd 855. 

Miss.—Hassell v. State, 92 So.2d 194, 
229 Miss. 824. 

Tex.—Williams v. State, 218 S.W. 

750, 86 Tex.Cr. 640. 

Bad reputation as only damaging 
evidence 

While jury are not compelled to 
accept accused's uncontradicted ex¬ 
culpatory testimony as true, verdict 
of guilty Is not supported by evi¬ 
dence where surrounding circum¬ 


stance tend to support accused and 
practically only damaging evidence 
introduced by commonwealth is evi¬ 
dence of accused's bad reputation. 

Ky.—De Attley v. Commonwealth, 
220 S.W.2d 106, 310 Ky. 112. 

21.5 Ark.—Richardson v. State, 204 
S.W.2d 477, 211 Ark. 1019. 

22. Del.—State v. Shaffner, 69 A. 
1004, 22 Del. 576. 

23. Ind.—Pierson v. State, 123 N.E. 
118, 188 Ind. 239. 

N.C.—State v. Roberson, 150 S.E. 194, 
197 N.C. 657—State v. Idol, 142 S. 
E. 588, 195 N.C. 497—State v. Col¬ 
son, 136 S.B. 730, 193 N.C. 236- 
State v. Traylor, 28 S.E. 493, 121 
N.C. 674. 

Tex.—Navarette v. State, 281 S.W. 

863, 103 Tex.Cr. 449. 

Utah.—State v. Crawford, 201 P. 
1030, 59 Utah 39. 

24. Mich.—People v. Trahos, 232 N. 
W. 357, 251 Mich. 592. 

25. U.S.—Conner v. U. S., C.C.A. 
Wash., 7 F.2d 313. 

Ala.—Johnson v. State, 102 So. 897, 
212 Ala. 464. 

Baker v. State, 51 So.2d 376, 35 
Ala.App. 596, certiorari denied 51 
So.2d 381, 255 Ala. 335. 

Ark.—Mobley v. State, 205 S.W. 827, 
135 Ark. 475. 

Colo.—Koontz v. People, 263 P. 19, j 
82 Colo. 589. 


La.—State v. Danna, 129 So. 154, 170- 
La. 755. 

Mo.—State v. Moore, 225 S.W. 924. 
Pa.—Commonwealth v. Weatherwax* 
73 A.2d 427, 166 Pa.Super. 586, 

Tex.—Reis v. State, 95 S.W.2d 700„ 
130 Tex.Cr. 541—Robertson v. 
State, 78 S.W.2d 964, 127 Tex.Cr. 
648—Farley v. State, 249 S.W. 491, 
94 Tex.Cr. 106—Lovel v. State, 248- 
S.W. 349, 93 Tex.Cr. 615. 

W.Va.—State v. Underwood, 109 S.E. 
609, 89 W.Va. 548. 

16 C.J. p 586 note 91—22 C.J. p 475 
note 60. 

Purpose for which evidence offered 

Cross-examination of accused as to 
whether brother of accused’s wife 
was in prison was improper, as 
against contention that It was prop¬ 
er to show what kind of people ac¬ 
cused associated with in view of ac¬ 
cused’s having called witnesses to- 
prove accused's reputation for hones¬ 
ty. 

U.S.—'U. S. v. Chiarella, C.A.N.Y., 184 
F.2d 903, modified on other 
grounds 187 F.2d 12, vacated on 
other grounds 71 S.Ct. 1004, 341 U. 
S. 946, 95 L.Ed. 1370, and reargu¬ 
ment denied, C.A., 187 F.2d 870, 
certiorari denied Pietraniello v. U. 
S., 71 S.Ct. 1009, 341 U.S. 956, 95 
L.Ed. 1377. 

26. Nev.—State v. Williams, 257 P. 
619, 50 Nev. 271. 
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In some circumstances, however, evidence of the 
•character of a third person may be admissible. 27 
Thus, in a prosecution for receiving stolen goods 
evidence of the bad character of the person from 
whom accused received the goods and of accused’s 
knowledge of such bad character may be admissible, 
as discussed in Receiving Stolen Goods § 18. Like¬ 
wise, where in a prosecution for homicide accused 
sets up self-defense, he may show that decc j r t sed was 
a violent and dangerous man, and in such case the 
state may in rebuttal offer proof of the peaceable and 
law-abiding character of deceased. 28 Also, in prose¬ 
cutions for abduction, rape, and seduction, the ques¬ 
tion whether the female -was of chaste character 
often becomes material, as discussed in Abduction § 
27, Rape § 63, and Seduction § 47. 

In all such cases, however, good or bad character 
cannot as a general rule be established by proof of 
specific acts, 29 since “reputation” is the general 
opinion, good or bad, held of a person by those of 
the community in which he resides. 29 - 6 It is always 
essential that the person whose character is so in is¬ 
sue be properly identified by those called to testi¬ 
fy thereto. 30 

An inquiry into the character of a witness may be 
permissible for the purpose of impeaching or dis¬ 
crediting him, and for the purpose of sustaining his 


CRIMINAL LAW §§ 680-682 

character or reputation after it has been assailed, 
as discussed in Witnesses §§ 491-537. 

§ 681. Of Codefendants 

The state cannot attack the character of a codefend¬ 
ant of accused unless that Issue is first raised by the co¬ 
defendant; and similarly, one accused of crime cannot 
show the good character of one Jointly indicted with him; 
nor can i.e complain of the admission of evidence as to 
the bad character of his codefendant except where it is 
considered as reflecting on his own character. 

Library References 

Criminal Law <©=>376. 

In general, the rule that the state cannot in any 
way attack the character of accused unless that issue 
is first tendered by accused, discussed supra § 676b, 
has been held to apply to a codefendant of ac- 
cused. 80 - 60 Similarly accused cannot ordinarily 
show the good character of one jointly indicted with 
him, 31 at least after prosecution has been dismissed 
as to such codefendant. 32 On the other hand, the ad¬ 
mission of evidence tending to show previous bad 
character of a codefendant cannot be assigned as 
error by accused, 33 at least where they are tried sep¬ 
arately, 33 - 6 except where such evidence is consid¬ 
ered as prejudicially affecting accused’s character. 34 
Certainly, where the bad character of a codefendant 
is an essential element of the charge against ac¬ 
cused, evidence thereof is admissible. 34 - 6 


J. OTHER OFFENSES 


§ 682. General Rule 

The general rule is that evidence that accused has 
committed another crime independent of, and unconnect¬ 
ed with, the one on trial Is Inadmissible; it Is not com¬ 
petent to prove one crime by proving another. 


Quoted in: Kan.—State v. Palmer, 251 P.2d 225, 230, 173 
Kan. 560. 

Neb.—Turpit v. State, 48 N.W.2d 83, 87, 154 
Neb. 385. 
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27. Ala.—Baker v. State, 61 So.2d 
376, 35 Ala.App. 596, certiorari de¬ 
nied 51 So.2d 381, 255 Ala. 335. 
Pa.—Corpus Juris Secundum cited in 
Commonwealth v. Weatherwax, 73 
A.2d 427, 429, 166 Pa.Super. 586. 
Tex.—Haney v. State, 56 S.W.2d 460, 
1 22 Tex.Cr. 496. 

Witness In sense an accused 

Where defense witness was not 
only witness, but in sense was an 
accused, evidence of witness’ good 
reputation as law-abiding citizen was 
held admissible, especially where 
such evidence also had bearing on 
the intent with which accused acted. 
Tex.—Haney v. State, supra. 

Reputation of accused’s accountant 
In prosecution for willfully at¬ 
tempting to evade and defeat income 
taxes, there was no error in permit¬ 
ting accused to be questioned and to 
state that he always thought that 
accountant who prepared accused’s 


returns had high reputation for In¬ 
tegrity. 

U.S.—U. S. v. Stoehr, D.C.Pa., 100 F. 
Supp. 143, affirmed, C.A., 196 F.2d 
276, 33 A.L.R.2d 836, certiorari de¬ 
nied Stoehr v. U. S., 73 S.CL 28, 
344 U.S. 826, 97 L.Ed. 643. 

28. See Homicide § 272. 

29. N.T.—People v. Brigham, 234 N. 
Y.S. 567, 226 App.Div. 104. 

22 C.J. p 481 note 13-p 483 note 41. 
29.5 N.C.—State v. Kiziah, 8 S.E.2d 
474, 217 N.C. 399. 

Reputation as based on hearsay 
N.C.—State v. Kiziah, supra. 

30. Pa.—Commonwealth v. Princi¬ 
pal, 104 A 53, 260 Pa. 587. 

30.50 S.C.—State v. Britt, 111 S.E. 
2d 669, 235 S.C. 395. 

31. Ind.—Walls v. State, 25 N.E. 
457, 125 Ind. 400. 

Ky.—Omer v. Commonwealth, 25 S. 
W r . 594, 95 Ky. 353, 15 Ky.L. 694. 
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32. Ill.—People v. Rowland, 167 N. 

E. 10, 335 Ill. 432. 

33. Ill.—Aneals v. People, 25 N.E. 
1022, 134 Ill. 401. 

Ind.—Hall v. State, 159 N.E. 420, 199 
Ind. 592. 

33.5 Ga.—Murphy v. State, 13 S.E. 
2d 870, 64 Ga~App. 690. 

34. Ind.—Pierson v. State, 123 N.E. 
118, 188 Ind. 239. 

3A5 Knowledge of codefendant’s 
prior conviction 

In prosecution for transportation 
of firearms after conviction of crime 
of violence, defendant’s knowledge of 
codefendant's prior conviction was 
an essential element of the charge, 
and evidence of such knowledge was 
not inadmissible on ground that it 
showed codefendant’s bad character. 
U.S.—Costello v. U. S., CAMo., 255 

F. 2d 389, certiorari denied Cannel- 
la v. U. S. } 79 S.Ct 51, 358 U.S. 830, 
3 L.Ed.2d 69, rehearing denied 79 



22A C.J.S. 


§ 682 CRIMINAL LAW 


The general rule, which is subject to exceptions 
stated infra §§ 683-690, is that, on a prosecution 
for a particular crime, evidence which shows or 
tends to show that accused has committed another 


crime wholly independent of, and unconnected with, 
that for which he is on trial, even though it is a 
crime of the same sort, is irrelevant and inadmissi¬ 
ble. 35 In other words, inquiry into a collateral crime 


S.Ct. 220, 358 U.S. 901, 3 L.Ed.2d 
152, and 79 S.Ct. 1146, 359 U.S. 
1015, 3 L.Ed.2d 1040, certiorari de¬ 
nied Costello v. U. S., 79 S.Ct. 52, 
358 U.S. 830, 3 L.Ed.2d 69, rehear¬ 
ing denied 79 S.Ct. 220, 358 U.S. 
901, 3 L.Ed.2d 151, and 79 S.Ct. 
1146, 359 U.S. 1015, 3 L.Ed.2d 1040. 

35. U.S.—Michelson v. U. S., N.Y., 
69 S.Ct. 213, 335 U.S. 469, 93 L.Ed. 
168. 

Williams v. U. S., CJLMo., 272 
F.2d 40—Bush v. U. S., C.A.Cal., 
267 F.2d 483—Ahrens v. U. S., C.A. 
La., 265 F.2d 514—U. S. v. McCart¬ 
ney, C.A.I11., 264 F.2d 628, certio¬ 
rari denied McCartney v. U. S., 80 
S.Ct. 98, 361 U.S. 845, 4 L.Ed.2d 
83—Corpus Juris Secundum cited 
in U. S. v. Magee, C.A.Ind„ 261 F. 
2d 609, 611—O’Dell v. U. S., C.A. 
Colo., 251 F.2d 704—Jones v. U. S., 
C.A.Okl., 251 F.2d 288, certiorari 
denied 78 S.Ct. 703, 356 U.S. 919, 2 
L.Ed.2d 715—U. S. v. Tomaiolo, C. 
A.N.Y., 249 F.2d 683—Masse! v. U. 

S., C.A.Mass., 241 F.2d 895, affirmed 
78 S.Ct. 495, 356 U.S. 695, 2 L.Ed.2d 
517—Kraft v. U. S., C.A.Minn., 238 
F.2d 794—Manley v. U. S., C.A. 
Ohio, 238 F.2d 221—Corpus Juris 
Secundum oited in Baker v. U. S., 
C.A.Ga., 227 F.2d 376, 378—U. S. v. 
Iacullo, C.A.I11., 226 F.2d 788, cer¬ 
tiorari denied 76 S.Ct. 435, 350 U.S. 
966, 100 L.Ed. 839—Jencks v. U. S., 
C.A.Tex., 226 F.2d 540, reversed on 
other grounds 77 S.Ct. 1007, 353 U. 
S. 657, 1 L.Ed.2d 1103—U. S. v. 
Wall, C.A.I11., 225 F.2d 905, certio¬ 
rari denied 76 S.Ct. 307, 350 U.S. 
935, 100 L.Ed. 816—Hoyer v. U. S., 
C.A.N.D., 223 F.2d 134—Helton v. 
U. S., C.A.Tex., 221 F.2d 338—Pap¬ 
pas v. U. S., C.A.Utah, 216 F.2d 
515—Wolcher v. U. S., C.A.Cal„ 200 
F.2d 493—Wright v. U. S., C.A. 
Alaska, 192 F.2d 595—Lovely v. U. 
S„ C.A.S.C., 169 F.2d 386—U. S. v. 
Modem Reed & Rattan Co., C.C.A. 
N.Y., 159 F.2d 656, certiorari de¬ 
nied 67 S.Ct. 1510, 331 U.S. 831, 91 
L.Ed. 1845—Jarabo v. U. S., C.C.A. 
Puerto Rico, 158 F.2d 509—Kempe 
v. U. S., C.C.A.Iowa, 151 F.2d 680— 
Corpus Juris Secundum cited in 
King v. U. S., C.C.A.Ark., 144 F.2d 
729, 732, certiorari denied 66 S.Ct. 
711, 324 U.S. 864, 89 L.Ed. 1413— 
Banning v. U. S., C.C.A.Mich., 130 
F.2d 330, certiorari denied 63 S.Ct. 
434, 317 U.S. 695, 87 L.Ed. 556— 
Railton v. U. S., C.C.A.Tex., 127 F. 
2d 691—U. S. v. Novick, C.C.A.N.Y.. 
124 F.2d 107, certiorari denied 62 
S.Ct. 795, 315 U.S. 813, 86 L.Ed. 
1212, rehearing denied 62 S.Ct. 913, 
315 U.S. 830, 86 L.Ed. 1224—Brick- 


ey v. U. S., C.C.A.Mo., 123 F.2d 341 
—Weiss v. U. S., C.C.A.La., 122 F. 
2d 675, certiorari denied 62 S.Ct. 
300, 314 U.S. 687, 86 L.Ed. 550, re¬ 
hearing denied 62 S.Ct. 478, 314 U. 
S. 716, 86 L.Ed. 570—Tedesco v. U. 

S., C.C.A.Or., 118 F.2d 737—Eley v. 
U. S., C.C.A.Ohio, 117 F.2d 526— 
Neff v. U. S., C.C.A.Iowa, 105 F.2d 
688 —Corpus Juris quoted in Gian- 
otos v. U. S., C.C.A.Cal., 104 F.2d 
929, 932—U. S. v. Sebo, C.C.A.I11., 
101 F.2d 889—Troutman v. U. S., 
C.C.A.C 0 I 0 ., 100 F.2d 628—Suhay v. 
U. S., C.C.A.Kan., 95 F.2d 890, cer¬ 
tiorari denied 58 S.Ct. 1060, 304 U. 
S. 580, 82 L.Ed. 1543—Baish v. U. 

S., C.C.A.C 0 I 0 ., 90 F.2d 988—Brown 
v. U. S., C.CA.N.J., 83 F.2d 383— 
Simpkins v. U. S., C.C.A.W.Va., 78 
F.2d 594—MacLafferty v. U. S. t C. 
C.A.Wash., 77 F.2d 715—Strader v. 
U. S., C.C.A.Okl., 72 F.2d 589—Cor¬ 
pus Juris cited in Hood v. U. S., 
C.CA..Okl., 59 F.2d 153, 154—Min- 
ner v. U. S., C.C.A.Kan„ 57 F.2d 506 
—Vause v. U. S., C.C.A.N.Y., 53 F. 
2d 346, certiorari denied 52 S.Ct. 
37, 284 U.S. 661, 76 L.Ed. 560— 
Capone v. U. S., C.C.A.I11., 51 F.2d 
609, certiorari denied 52 S.Ct. 44, 
284 U.S. 669, 76 L.Ed. 1534—Corpus 
Juris oited in Coulston v. U. S., C. 

C. A.Okl., 51 F.2d 178, 180—Blau- 
stein v. U. S., C.C.A.Pa., 44 F.2d 
163, certiorari denied Sokol v. U. 

S., 51 S.Ct. 486, 283 U.S. 838, 75 L. 
Ed. 1449—Tinsley v. U. S., C.C.A.S. 

D. , 43 F.2d 890—Tingle v. U. S., C. 
C.A.Mo., 38 F.2d 573—Heglin v. U. 

S., C.C.A.Okl., 27 F.2d 310—Harvey 
v. U. S., C.C.A.N.Y., 23 F.2d 561— 
Niederluecke v. U. S., C.C.A.Mo., 21 
F.2d 511—Fabacher v. U. S., C.C.A. 
La., 20 F.2d 736—Cucchia v. U. S., 
C.C.A.Tex., 17 F.2d 86—Chorak v. 
U. S., C.C.A.Wash., 15 F.2d 945- 
Mercer v. U. S., C.C.A.Pa., 14 F.2d 
281—Lynch v. U. S., C.C.A.S.C., 12 
F.2d 193—Smith v. U. S., C.C.A. 
Cal., 10 F.2d 787—Paine v. U. S., 
C.C.A.Cal., 7 F.2d 263—Weil v. U. 

S., C.C.A.Ga., 2 F.2d 145—Emmich 
v. U. S., C.C.A.Ohio, 298 F. 5, certio¬ 
rari denied 45 S.Ct. 93, 266 U.S. 608, 
69 L.Ed. 465—Corpus Juris cited in 
Guilbeau v. U. S. ( C.C.A.La„ 288 F. 
731, 733—Thompson v. U. S., C.C.A. 
N.J., 283 F. 895—Gordon v. U. S., 
Ga., 254 F. 53, 165 C.C.A. 463. 

Corpus Juris Secundum cited in 
U. S. v. 673 Cases of Distilled 
Spirits and Wines, D.C.Minn., 74 F. 
Supp. 622, 627. 

U. S. v. Hougendobler, D.C.Pa., 
218 F. 187. 

Ala.—Garner v. State, 114 So.2d 385, 
269 Ala. 531—Fuller v. State, 113 
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So.2d 153, 269 Ala. 312—Chambers 
v. State, 84 So.2d 342, 264 Ala. 8— 
Mason v. State, 66 So.2d 557, 259 
Ala. 438—Monk v. State, 64 So.2d 
588, 258 Ala. 603—Brasher v. State, 
30 So.2d 31, 249 Ala. 96—Snead v. 
State, 8 So.2d 269, 243 Ala. 23— 
Davis v. State, 183 So. 897, 213 Ala. 
641—Vincent v. State, 165 So. 844, 
231 Ala. 657, certiorari denied 56 S. 
Ct. 960, 298 U.S. 682, 80 L.Ed. 1402. 

Govan v. State, 115 So.2d 667, 40 
Ala.App. 482—Madison v. State, 109 
So.2d 749, 40 Ala.App. 62, certio¬ 
rari denied 109 So.2d 755, 268 Ala. 
699—Robinson v. State, 108 So.2d 
188, 40 Ala.App. 101—Patrick v. 
State, 97 So.2d 589, 39 Ala.App. 240, 
followed in Clemons v. State, 97 So. 
2d 594, 39 Ala.App. 245—Skinner v. 
State, 60 So.2d 363, 36 Ala.App. 434, 
certiorari denied 60 So.2d 367, 258 
Ala. 713—Green v. State, 40 So.2d 
108, 34 Ala.App. 311, certiorari de¬ 
nied 40 So.2d 110, 252 Ala. 129- 
Summers v. State, 36 So.2d 571, 33 
Ala.App. 358, reversed on other 
grounds 36 So.2d 574, 251 Ala. 38— 
McKenzie v. State, 33 So.2d 484, 
33 Ala.App. 7, certiorari denied 33 
So.2d 488, 250 Ala. 178—Brasher v. 
State, 30 So.2d 26, 33 Ala.App. 13, 
affirmed 30 So.2d 31, 249 Ala, 96- 
Smith v. State, 23 So.2d 615, 32 Ala. 
App. 209, certiorari denied 23 So. 
2d 617, 247 Ala. 225—Osborn v. 
State, 23 So.2d 14, 32 Ala. App. 188 
—Corpus Juris Seoundum cited in 
Brown v. State, 22 So.2d 445, 446, 
32 Ala.App. 131—Rainey v. State, 
12 So.2d 106, 31 Ala.App. 66—Rob-* 
ertson v. State, 197 So. 73, 29 Ala. 
App. 399, certiorari denied 197 So. 
75, 240 Ala. 51—Gallman v. Slate, 
195 So. 768, 29 Ala.App. 264—Crow 
v. State, 183 So. 897, 28 Ala.App. 
319—Hanson v. State, 168 So. 698, 
27 Ala.App. 147, certiorari denied 
168 So. 700, 232 Ala. 685—Chiles 
v. State, 159 So. 700, 26 Ala.App. 
358—Sweeney v. State, 143 So. 586, 
25 Ala.App. 220, certiorari denied 
143 So. 588, 225 Ala. 381—McGee 
v. State, 131 So. 248, 24 Ala.App. 
124—Mitchell v. State, 115 So. 149, 
22 Ala.App. 300—Glover v. State, 
109 So. 125, 21 Ala.App. 423—Baker 
v. State, 97 So. 901, 19 Ala.App. 437, 
certiorari denied Ex parte State ex 
rel. Attorney General, 97 So. 903, 
210 AJa. 320—Johnson v. State, 95 
So. 583, 19 Ala.App. 141—Jackson 
v. State, 89 So. 892, 18 Ala.App. 
259—Dennison v. State, 88 So. 211, 
17 Ala.App. 674—Gardner v. State, 
87 So. 885, 17 Ala.App. 589, certio¬ 
rari denied 87 So. 888, 205 Ala. 60- 
Cooper v. State, 74 So. 753, 15 Ala. 
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App. 657—Gibson v. State, 72 So. C.A.2d 747—People v. Cato, 66 P.2d Jails cited In Coston v. State, 190 

210, 14 Ala.App. 111. 1245, 13 C.A.2d 391—People v. Gra- So. 520, 523—Corpus Jtuis cited In 

Aria.—State v. Little, 350 P.2d 756, nillo, 36 P.2d 206, 140 C.A. 707— Wilson v. State, 183 So. 748, 751, 

87 Aria. 295—Corpus Juris Secun- People v. Cosby, 31 P.2d 218, 137 C. 134 Fla. 199—Thomas v. State, 181 

dum cited in State v. Finley, 338 A. 332—People v. Warner, 24 P.2d So. 337, 132 Fla. 78—Green v. State, 

P.2d 790, 794, 85 Ariz. 327—State 927, 133 C.A. 775—Corpus Juris 163 So. 712, 121 Fla. 307—Corpus 

v. McDaniel, 298 P.2d 798, 80 Aria. quoted in People v. Porter, 11 P.2d Juris cited In Boyett v. State, 116 

381—State v. Polan, 278 P.2d 432, 894, 896, 123 C.A. 618—People v. So. 476, 477, 95 Fla. 597, followed 

78 Aria. 253—State v. Thomas, 229 King, 10 P.2d 89, 122 C.A. 50—Peo- in Gunnels v. State, 118 So. 919, 96 

P.2d 246, 71 Ariz. 423—State v. pie v. Singh, 8 P.2d 898, 121 C.A. Fla. 659—Suarez v. State, 115 So. 

Serna, 211 P.2d 455, 69 Ariz. 181, 107—People v. Eppstein, 290 P. 519, 95 Fla. 42—Corpus Juris cited 

appeal dismissed, certiorari denied 1054, 108 C.A. 72—People v. Gibson, in Nickels v. State, 106 So. 479, 

Serna v. Walters, 70 S.Ct. 1031, 339 289 P. 937, 107 C.A. 76—People v. 489, 90 Fla. 659—Martin v. State, 98 

TT.S. 973, 94 D.Ed. 1380—State v. Pozzi, 266 P. 860, 91 C.A. 150—Peo- So. 827, 86 Fla. 616—Ryan v. State, 

Martinez, 198 P.2d 115, 67 Ariz. 389 pie v. Edenburg, 263 P. 857, 88 C.A. 92 So. 571, 83 Fla. 610—Gaflord v. 

—Corpus Juris Secundum cited in 558—People v. Hudson, 260 P. 887, State, 84 So. 602, 79 Fla. 581. 

State v. Byrd, 152 P.2d 669, 671, 86 C.A. 497—People v. Coan, 259 P. Sciortino v. State, App., 116 So. 

62 Ariz. 24—Taylor v. State, 97 998, 85 C.A. 580—People v. Singh, 2d 93—Hutchinson v. State, App., 

P.2d 543, 55 Ariz. 13—Drake v. 248 P. 981, 78 C.A. 476—People v. 102 So.2d 44. 

State, 85 P.2d 984, 53 Ariz. 93— Follette, 240 P. 502, 74 C.A. 178 — Ga.—Lyles v. State, 109 S.E.2d 785, 
James v. State, 84 P.2d 1081, 53 People v. Booth, 236 P. 987, 72 C.A. 215 Ga. 229—Bailey v. State, 105 

Ariz. 42—Douglass v. State, 33 P.2d 160—People v. Klopfer, 214 P. 878, S.E.2d 320, 214 Ga. 409—Mosley v. 

985, 44 Ariz. 84—Comancho v. 61 C.A. 291—People v. Anderson, State, 87 S.E.2d 314, 211 Ga. 611- 

State, 8 P.2d 772, 39 Ariz. 556— 208 P. 204, 57 C.A. 721—People v. Rosborough v. State, 72 S.E. 2 d 717, 

Greve v. State, 285 P. 274, 36 Ariz. Cameron, 200 P. 969, 54 C.A. 12— 209 Ga. 362—Bacon v. State, 71 

325—Macias v. State, 283 P. 711, 36 People v. Kruvosky, 200 P. 831, 53 S.E. 2 d 615, 209 Ga. 261, conformed 

Ariz. 140—Vigil v. State, 262 P. C.A 744—People v. Oliver, 156 P. to 72 S.E.2d 463, 86 Ga.App. 703— 

14, 33 Ariz. 51—Lewis v. State, 256 1005, 29 C.A. 576. Mims v. State, 60 S.E.2d 373 , 207 

P. 1048, 32 Ariz. 182—Lawrence v. Colo.—Heinze v. People, 253 P.2d 596, Ga. 118—Dorsey v. State, 49 S.E.2d 

State, 240 P. 863, 29 Ariz. 247, re- 127 Colo. 54—Perry v. People, 181 886 , 204 Ga. 345—Gossett v. State, 

hearing denied 241 P. 511, 29 Ariz. P.2d 439, 116 Colo. 440—Torbert v. 48 S.E.2d 71, 203 Ga. 692—Hunter 

318, and certiorari denied 46 S.Ct. People, 156 P.2d 128, 113 Colo. v. State, 3 S.E.2d 729, 188 Ga. 215— 

201, 269 TJ.S. 285, 70 L.Ed. 425— 294—Bacino v. People, 90 P.2d 5, Fluker v. State, 193 S.E. 749, 184 

Corpus Juris cited in Dorsey v. 104 Colo. 229—Corpus Juris quoted Ga. 809—Wilson v. State, 160 S.E. 

State, 213 P. 1011, 1012, 25 Ariz. in Smaldone v. People, 88 P.2d 103, 319, 173 Ga. 275—Green v. State, 

139. 117, 103 Colo. 498—Webb v. People, 158 S.E. 285, 172 Ga. 635—Brad- 

Ark.—Moore v. State, 299 SW.2d 838, 49 P.2d 381, 97 Colo. 262 —Reppin v. berry v. State, 154 S.E. 344, 170 

227 Ark. 544—Alford v. State, 266 People, 34 P.2d 71, 95 Colo. 192— Ga. 859—Merritt v. State, 149 S.E. 

S.W.2d 804, 223 Ark. 330—Roach Cargill v. People, 214 P. 387, 73 46, 168 Ga. 753—Cox v. State, 139 

v. State, 262 S.W.2d 647, 222 Ark. Colo. 218. S.E. 861, 165 Ga. 145—Gore v. State, 

738—Corpus Juris quoted in Hearn Conn.—State v. Silver, 93 A.2d 154, 134 S.E. 36, 162 Ga. 267. 

v. State, 174 S.W. 2 d 452, 206 Ark. 139 Conn. 234—State v. McCarthy, Mobley v. State, 113 S.E.2d 654, 
206—Mathis v. State, 89 S.W.2d 31 A.2d 921, 130 Conn. 101—State 101 Ga.App. 317—Childers v. State, 

599, 191 Ark. 1053—Banks v. State, v. Gilligan, 103 A. 649, 92 Conn. HO S.E.2d 703, 100 Ga.App. 250— 

63 S.W.2d 518, 187 Ark. 962. 526. Barber v. State, 98 S.E. 2 d 575, 95 

Cal.—People v. Zatzke, 202 P.2d 1009, Del.—State v. Boyd, 91 A.2d 471, 8 Ga.App. 763—McFarlin v. State, 98 

33 C.2d 480—Corpus Juris Seoun- Terry 370. S.E.2d 99, 95 Ga.App. 425—Strlck- 

dum cited in People v. Albertson, State v. Russ, 153 A. 545, 4 W. land v. State, 87 S.E.2d 363, 91 

145 P.2d 7, 20, 23 C.2d 550— W.Harr. 140—State v. Clough, 132 Ga.App. 843—Craig v. State, 85 S.E. 

People v. Ranney, 1 P.2d 423, 213 A. 219, 3 W.W.Harr. 140—Garboc- 2d 777, 91 Ga.App. 418—Pilcher v. 

C. 70 —People v. Burkhart, 297 P. towski v. State, 123 A. 395, 2 W.W. State, 85 S.E.2d 618, 91 Ga.App. 428 

11, 211 C. 726—People v. Arnold, Harr. 386—State v. Stiegler, 105 A. —Brown v. State, 74 S.E.2d 554, 87 

250 P. 168, 109 C. 471. 667, 7 Boyce 236—State v. Greco, Ga.App. 548—Mixon v. State, 63 S.E. 

People v. Howard, 334 P.2d 105, 104 A. 637, 7 Boyce 140. 2d 294, 83 Ga.App. 167—Fowler v. 

166 C.A.2d 638—People v. Anders, D.C.—Harper v. U. S., 239 F.2d 945, State, 60 S.E.2d 473, 82 Ga.App. 

333 P.2d 854, 167 C.A.2d 66 —People 99 U.S.App.D.C. 324—Hall v. U. S., 197—Barton v. State, 60 S.E.2d 173, 

v. McCullough, 322 P.2d 289, 158 171 F.2d 347, 84 U.S.App.D.C. 209— 81 Ga.App. 810—Wright v. State, 46 

C.A.2d 310—People v. Borbon, 303 Bracey v. XJ. S., 142 F.2d 85, 79 S.E.2d 516, 76 Ga.App. 483—Cham- 

P 2d 560, 146 C.A.2d 315—People U.S.App.D.C. 23, certiorari denied bers v. State, 45 S.E.2d 724, 76 Ga. 

v* Ballard, 302 P.2d 89, 145 C.A.2d 64 S.Ct. 1274, 322 U.S. 762, 88 L.Ed. App. 269—Foster v. State, 28 S.E. 

94 _Corpus Juris Secundum cited 1589—Hodge v. U. S., 126 F.2d 849, 2d 81, 70 Ga.App. 305—McMichen 

in People v. Channell, 288 P.2d 326, 75 U.S.App.D.C. 332—Howe v. U. S., v. State, 7 S.E.2d 749, 62 Ga.App. 

333, 136 C.A.2d 99—People v. Lyon, 56 F.2d 305, 61 App.D.C. 8 . 50—Sanders v. State, 187 S.E. 608, 

288* P.2d 57, 135 C.A.2d 558—People Hoover v. District of Columbia, 54 Ga.App. 238—Williams v. State, 

v. Musumeci, 284 P.2d 168, 133 C.A. Mun.App., 42 A.2d 730—Furr v. U. 180 S.E. 369, 51 Ga.App. 319— 

2d 354 —People v. Brown, 281 P.2d S., Mun.App., 32 A.2d 111. Hunter v. State, 165 S.E. 314, 45 

319, 131 C.A. 2 d 643—People v. Dick- Fla.—Winstead v. State, 91 So.2d 809 Ga.App. 512 Green v. State, 136 

erson, 279 P.2d 991, 131 C.A.2d 49 —Davis v. State, 87 So.2d 416— S.E. 323, 36 Ga.App. 281. 

—People v. O’Brand, 207 P.2d 1083, Zalla v. State, 61 So.2d 649—Wat- Idaho.—State v. Garney, 265 P. 668 , 
92 C. 4.2d 752—People v. Cassan- son v. Campbell, 55 So.2d 540— 45 Idaho 768—Corpus Juris cited In 

dras, 188 P.2d 546, 83 C.A.2d 272— Fastow v. State, 54 So.2d 110 — State v. Wheeler, 238 P. 312, 313, 41 

People v. Whalen, 160 P.2d 560, 70 Padgett v. State, 53 So.2d 106— Idaho 212. 

C.A.2d 142—People v. Baylor, 117 Corpus Juris cited in West v. State, Ill.—People v. Richardson, 161 N.E, 
P.2d 425, 47 C.A.2d 34—People v. 191 So. 771, 140 Fla. 421—Corpus 2 d 268, 17 I11.2d 253—People v. 

Flumerfelt, 115 P.2d 215, 46 C.A. 2 d Juris oited in Kennedy v. State, 191 Outten, 147 N.E.2d 284, 13 U1.2d 

1 —People v. Pollock, 89 P.2d 128, 31 So. 193, 196, 140 Fla. 124—Corpus 21 —People v. Ciucci, 137 N.E.2d 

731 
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40, 8 Ill.2d 619, affirmed Clued v. 
State of Illinois, 78 S.Ct. 839, 356 
U.S. 571, 2 L.Ed.2d 983, rehearing: 
and modification denied Ciucci v. 
People of State of Illinois, 78 S.Ct. 
1367, 357 U.S. 924, 2 L.Ed.2d 1375- 
People v. Donaldson, 134 N.E.2d 776, 
8 Ill.2d 510—People v. Mikka, 131 
N.E.2d 79, 7 U1.2d 454, certiorari de¬ 
nied 76 S.Ct 656, 350 U.S. 1009, 100 
L.Ed. 871, certiorari denied 78 S. 
Ct 1157, 357 U.S. 910, 2 L.Ed.2d 
1160—People v. Rivas, 126 N.E.2d 
638, 5 Ill.2d 556—Corpus Juris Se¬ 
cundum cited in People v. Vraniak, 
125 N.E. 2 d 513, 516, 5 Ill.2d 384, 
certiorari denied 75 S.Ct. 895, 349 
U.S. 963, 99 L.Ed. 1285—People v. 
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State, 18 N.E.2d 784, 215 Ind. 89— 
Sylvester v. State, 187 N.E. 669, 205 
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Iowa 1259—State v. Katz, 40 N.W. 
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Ky.—Manning v. Commonwealth, 328 
S.W.2d 421—Caldwell v. Miller, 313 
S.W.2d 862—Morgan v. Common¬ 
wealth, 310 S.W.2d 281—Corpus 
Juris Secundum cited in Common¬ 
wealth v. Howard, 287 S.W. 2 d 926, 
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S.W.2d 38—Manz v. Common¬ 
wealth, 257 S.W. 2 d 581—Keith v. 
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144, 314 Ky. 57—Powell v. Com¬ 
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monwealth, 187 S.W. 2 d 265, 299 
Ky. 697—Grigsby v. Common¬ 
wealth, 187 S.W.2d 259, 299 Ky. 
721, 159 A.LJt. 196—Barrett v. 

Commonwealth, 175 S.W.2d 8 , 295 
Ky. 553—Peck v. Commonwealth, 
150 S.W.2d 919, 286 Ky. 347—Flem¬ 
ing v. Commonwealth, 144 S.W. 2 d 
220, 284 Ky. 209—Conley v. Com¬ 
monwealth, 117 S.W.2d 189, 273 Ky. 
486—Farley v. Commonwealth, 93 
S.W.2d 858, 263 Ky. 769—Gaugh v. 
Commonwealth, 87 S.W.2d 94, 261 
Ky. 91—Jones v. Commonwealth 
62 S.W.2d 56, 250 Ky. 217—Crutch¬ 
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field t. Commonwealth, 59 S.W.2d 
983, 248 Ky. 704—McGee v. Com¬ 
monwealth, 55 S.W.2d 382, 246 Ky. 
445—Frasure v. Commonwealth, 53 
S.W.2d 204, 245 Ky. 127—O'Connor 
v. Commonwealth, 48 S.W,2d 819, 
243 Ky. 401—Osborne v. Common¬ 
wealth, 46 S.W.2d 1066, 242 Ky. 
574—Sneed v. Commonwealth, 34 
S.W.2d 724, 236 Ky. 838—Alford v. 
Commonwealth, 13 S.W.2d 1026, 227 
Ky. 732—Newberry v. Common¬ 
wealth, 1 S.W.2d 1045, 222 Ky. 630 
—Jack v. Commonwealth, 1 S.W.2d 
961, 222 Ky. 546—Gilbert v. Com¬ 
monwealth, 299 S.W. 569, 221 Ky. 
692—Farley v. Commonwealth, 291 
S.W. 734, 218 Ky. 435—Johnson v. 
Commonwealth, 290 S.W. 325, 217 
Ky. 565—Kirby v. Commonwealth, 
267 S.W. 1094, 206 Ky. 535—Black- 
erby v. Commonwealth, 255 S.W. 
824, 200 Ky. 832—Collins v. Com¬ 
monwealth, 243 S.W. 1058, 195 Ky. 
745—Bullington v. Commonwealth, 
236 S.W. 961, 193 Ky. 529—Hickey 
v. Commonwealth, 215 S.W. 431, 
185 Ky. 570—Corpus Juris cited in 
Thomas v. Commonwealth, 214 S. 
W. 929, 930, 185 Ky. 226—Brashear 
v. Commonwealth, 199 S.W. 21, 178 
Ky. 492—Choate v. Commonwealth, 
195 S.W. 1080, 176 Ky. 427. 

La.—Corpus Juris Secundum cited in 
State v. Johnson, 82 So.2d 24, 27, 
228 La. 317—State v. Haddad, 59 
So. 2 d 411, 221 La. 337—State v. 
Mattio, 31 So.2d 801, 212 La. 284, 
certiorari denied 68 S.Ct. 145, 332 
U.S. 818, 92 L.Ed. 395, State v. Fer- 
rand, 27 So.2d 174, 210 La. 394, 167 
A.L.R. 559—State v. Calvin, 24 So. 
2d 467, 209 La. 257—State v. Guil¬ 
lory, 9 So.2d 450, 201 La. 52—State 
v. Moreau, 7 So.2d 915, 200 La. 293 
—State v. Meharg, 200 So. 25, 196 
La. 748—State v. Rives, 190 So. 374, 
193 La. 186—State v. Cupit, 179 So. 
837, 189 La. 509—State v. Brown, 
171 So. 433, 185 La. 1023—State 
v. Mitchell, 158 So. 820, 181 La. 135 
—State v. Comeaux, 131 So. 36, 
171 La. 327—State v. Barber, 120 
So. 33, 167 La. 635—State v. Norph- 
11 s, 116 So. 374, 165 La. 893—State 
v. Bailey, 115 So. 613, 165 La. 341, 
58 A.L.R. 1—State v. Ard, 107 So. 
617, 160 La. 906—State v. Ledoux, 
103 So. 177, 157 La. 821. 

Md.—Gray v. State, 157 A.2d 261, 221 
Md. 286—Bryant v. State, 115 A. 2 d 
502, 207 Md. 565—Baltimore Radio 
Show v. State, 67 A.2d 497, 193 Md. 
300, certiorari denied State of 
Maryland v. B. R. S., 70 S.Ct. 252, 
338 U.S. 912, 94 L.Ed. 562—Wood 
v. State, 62 A.2d 576, 191 Md. 658— 
Purviance v. State, 44 A.2d 474, 185 
Md. 189—Jones v. State, 35 A.2d 
916, 182 Md. 653—Wilson v. State, 
26 A.2d 770, 181 Md. 1 —Hitzelber- 
ger v. State, 197 A. 605, 174 Md. 152 
—Callahan v. State, 197 A. 589, 174 
Md. 47—Weinstein v. State, 125 A. 
889, 146 Md. 80. 
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98 S.W.2d 696, 339 Mo. 960—State 105 N.J.Law 352. Bohot v. State, 206 P.2d 585, 89 

v. Wolff, 87 S.W.2d 436, 337 Mo. State v. Julius, 127 A. 577, 3 N.J. Okl.Cr. 238, modified on other 
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276—Rice v. State, 168 P.2d 912, 80 
Okl.Cr. 277—Abbott v. State, 149 
P.2d 514, 78 Okl.Cr. 407, modified on 
other grounds 155 P.2d 267, 79 Okl. 
Cr. 377—Corpus Juris Secundum 
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2d 371, 376, 77 Okl.Cr. 414—Herren 
v. State, 130 P.2d 325, 75 Okl.Cr. 
251—Chappell v. State, 124 P.2d 
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Hughes v. State, 299 P. 240, 51 Okl. 
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217 P. 632, 108 Or. 386—State v. 
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L.Ed. 522—Commonwealth v. Klus- 
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328 Pa. 83—Commonwealth v. 
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Heintz, 126 A.2d 498, 182 Pa.Super. 
331—Commonwealth v. Savor, 119 
A-2d 849, 180 Pa.Super. 469, af¬ 
firmed 126 A.2d 444, 386 Pa. 523, 
certiorari denied 77 S.Ct. 868, 353 
U.S. 958, 1 L.Ed.2d 910—Corpus 
Juris Secundum quoted in. Com¬ 
monwealth v. Boulden, 116 A.2d 
867, 869, 179 Pa.Super. 328—Com¬ 
monwealth v. Farley, 77 A.2d 881, 
168 Pa.Super. 204—Commonwealth 
v. Wood, 16 A.2d 319, 142 Pa.Super. 
340—Commonwealth v. Huster, 178 
A. 535, 118 Pa.Super. 24—Common¬ 
wealth v. Benedict, 173 A. 853, 113 
Pa.Super. 504—Commonwealth v. 
Habecker, 173 A. 831, 113 Pa.Super. 
335—Commonwealth v. Bennett, 
168 A. 499, 110 Pa.Super. 303- 
Commonwealth v. Elias, 76 Pa.Su¬ 
per. 576—Commonwealth v. Rabin- 
owitz, 73 Pa.Super. 221—Common¬ 
wealth v. Rink, 71 Pa.Super. 579— 
Commonwealth v. Dumber, 69 Pa. 
Super. 196. 

Commonwealth v. Buck, 13 Pa. 
Dist. & Co. 361. 

Commonwealth v. Romantine, 
Quar.Sess., 17 Beaver 46—Common¬ 
wealth v. Kulb, Quar.Sess., 61 
Dauph.Co. 437, stricken 62 Dauph. 
Co. 423—Commonwealth v. Barnes, 
46 Dauph.Co. 294—Commonwealth 
v. Kornafel, Quar.Sess., 22 Leh.L. 
J. 45—Commonwealth v. Basilone, 
O. & T., 34 North.Co. 140—Com¬ 
monwealth v. Boyd, 92 Pittsb.Leg. 
J. 514. 

R. I.—State v. Harris, 152 A.2d 106- 
State v. Peters, 136 A.2d 620—State 
v. Wright, 36 A.2d 657, 70 R.I. 39- 
State v. Colangelo, 179 A. 147, 55 

R. I. 170. 

S. C.—State v. Brooks, 111 S.E.2d 686, 
235 S.C. 344—Corpus Juris Secun¬ 
dum cited in State v. Thompson, 
96 S.E.2d 471, 472, 230 S.C. 473- 
State v. Steadman, 59 S.E.2d 168, 
216 S.C. 579, certiorari denied 71 

S. Ct. 78, 340 U.S. 850, 95 L.Ed. 623, 
rehearing denied 71 S.Ct. 2 05, 340 
U.S. 894, 95 L.Ed. 648—State v. 
Shumpert, 11 S.E.2d 523, 195 S.C. 
387—State v. Gregory, 4 S.E.2d 1, 
191 S.C. 212—State v. Lyle, 118 S. 
E. 803, 125 S.C. 406. 

S.D.—Corpus Juris Secundum cited In 

State v. Norman, 31 N.W.2d 258, 
260, 72 S.D. 168—State v. Nesbeth, 
277 N.W. 36, 65 S.D. 613—State v. 
Wolfe, 266 N.W. 116, 64 S.D. 178, 
104 A.L.R. 464—State v. Degner, 
241 N.W. 515, 59 S.D. 539—State v. 
Salte, 223 N.W. 733, 54 S.D. 536. 
Tenn.—Birdsell v. State, 330 S.W.2d 
1—Lee v. State, 254 S.W.2d 747, 
194 Tenn. 652, certiorari denied 73 
S.Ct 1145, 345 U.S. 1003, 97 L.Ed. 
1408, rehearing denied 74 S.Ct. 18, 
346 U.S. 843, 98 L.Ed. 363, rehear¬ 
ing denied 74 S.Ct. 130, 346 U.S. 
881, 98 L.Ed. 387, rehearing denied 
74 S.Ct. 276, 346 U.S. 918, 98 L.Ed. 
413—Wrather v. State, 169 S.W.2d 
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854, 179 Tenn. 666—Mays v. State, 
238 S.W. 1096, 145 Tenn. 118. 
Tex.—Wiley v. State, Cr., 324 S.W. 
2d 862—Garcia v. State, 305 S.W.2d 
605, 165 Tex.Cr. 134—Randolph v. 
State, 265 S.W.2d 114, 159 Tex.Cr. 
479—Urban v. State, 253 S.W.2d 
38, 158 Tex.Cr. 106—Couch v. State, 
238 S.W.2d 198, 155 Tex.Cr. 585- 
Long v. State, 214 S.W.2d 303, 152 
Tex.Cr. 356—Flores v. State, 209 
S.W.2d 168, 151 Tex.Cr. 478—Watts 
v. State, 207 S.W.2d 94, 151 Tex. 
Cr. 349—Morris v. State, 198 SW. 
2d 901, 150 Tex.Cr. 58—Dodson v. 
State, 192 S.W.2d 451, 149 Tex.Cr. 
184—Mounts v. State, 185 S.W.2d 
731, 148 Tex.Cr. 177—Clements v. 
State, 182 S.W.2d 915, 147 Tex.Cr. 
531—Stone v. State, 182 S.W.2d 
400, 147 Tex.Cr. 489—Preston v. 
State, 177 S.W.2d 968, 147 Tex.Cr. 
25—Watson v. State, 175 S.W.2d 
423, 146 Tex.Cr. 425—Beard v. 

State, 171 S.W.2d 869, 146 Tex.Cr. 
96—Spivey v. State, 171 S.W.2d 140, 
146 Tex.Cr. 11—Goldman v. State, 
160 S.W.2d 523, 143 Tex.Cr. 603— 
Solsona v. State, 144 S.W.2d 270, 

140 Tex.Cr. 305—Walker v. State, 

141 S.W.2d 618, 139 Tex.Cr. 623- 
Brooks v. State, 137 S.W.2d 768, 
188 Tex.Cr. 526—Koraegay v. State, 
125 S.W.2d 599, 136 Tex.Cr. 419- 
Couch v. State, 121 S.W.2d 367, 135 
Tex.Cr. 479—Polanco v. State, 106 
S.W.2d 1057, 133 Tex.Cr. 7—Lytton 
v. State, 101 S.W.2d 564, 131 Tex. 
Cr. 654—’Lawrence v. State, 82 S. 
W.2d 647, 128 Tex.Cr. 416—Giacona 
v. State, 62 S.W.2d 986, 124 Tex.Cr. 

141— Owens v. State, 56 S.W.2d 

867, 122 Tex.Cr. 561—Smith v. 

State, 51 S.W.2d 686, 121 Tex.Cr. 
231—Ball v. State, 39 S.W.2d 619, 
118 Tex.Cr. 579—Benoit v. State, 
36 S.W.2d 168, 117 Tex.Cr. 135— 
Verner v. State, 35 S.W.2d 428, 117 
Tex.Cr. 112—Whitley v. State, 28 
S.W.2d 550, 115 Tex.Cr. 351—Enix 
v. State, 16 S.W.2d 818, 112 Tex.Cr. 
376—Minor v. State, 5 S.W.2d 775, 
109 Tex.Cr. 468—Sanderson v. 
State, 3 S.W.2d 453, 109 Tex.Cr. 

142— Chester v. State, 300 S.W. 57, 

108 Tex.Cr. 150—Enix v. State, 299 
S.W. 430, 108 Tex.Cr. 106—Floyd v. 
State, 299 S.W. 263, 108 Tex.Cr. 
114—Thomas v. State, 282 S.W. 
237, 103 Tex.Cr. 671—Abies v. 

State, 276 S.W. 268, 101 Tex.Cr. 
479—Weatherred v. State, 272 S. 
W. 471, 100 Tex.Cr. 199—Nichols 
v. State, 260 S.W. 1050, 97 Tex.Cr. 
174—Payne v. State, 232 S.W. 802, 
89 Tex.Cr. 529—Haley v. State, 209 
S.W. 675, 84 Tex.Cr. 629, 3 A.L.R. 
779—Clemens v. State, 193 S.W. 
1066, 81 Tex.Cr. 112. 

Utah.—State v. McHenry, 323 P.2d 
710, 7 Utah 2d 289—State v. Neal, 
262 P.2d 756, 1 Utah 2d 122, certio¬ 
rari denied Neal v. State of Utah, 
74 S.Ct. 714, 347 U.S. 963, 98 L.Ed. 
1106, certiorari denied Neal v. Gra¬ 
ham, 75 S.Ct. 573, 348 U.S. 982, 99 
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which is unconnected with the offense charged is I prohibited, 35 - 5 and it is immaterial whether the 


L.Ed. 765—State v. Barone, 70 P. 
2d 735, 92 Utah 571—Lyte v. Dis- 

• trict Court of Salt Lake County, 
61 P.2d 1259, 90 Utah 369, rehear¬ 
ing denied 62 P.2d 1117, 90 Utah 
377—State v. Leek, 39 P.2d 1091, 85 
Utah 531—Corpus Juris cited in 
State v. Ferguson, 28 P.2d 175, 176, 
83 Utah 357—State v. Peterson, 27 
P.2d 20, 83 Utah 74—State v. Lyte, 
284 P. 1006, 75 Utah 283—State v. 
Brown, 266 P. 716, 71 Utah 381. 

Vt.—State v. Levine, 91 A.2d 678, 
117 Vt. 320—State v. Howard, 183 
A. 497, 108 Vt. 137—State v. Bur¬ 
roughs, 145 A. 260, 102 Vt. 33. 

Va.—Corpus Juris Secundum cited in 
Fleenor v. Commonwealth, 105 S. 
E.2d 160, 163, 200 Va. 270—Corpus 
Juris Secundum cited in McWhor¬ 
ter v. Commonwealth, 63 S.E.2d 20, 
26, 191 Va. 857—Corpus Juris Se¬ 
cundum cited in Roy v. Common¬ 
wealth, 62 S.E.2d 902, 903, 191 Va. 
722—Dean v. Commonwealth, 53 
S.E. 2d 141, 189 Va. 426—Boyd v. 
Commonwealth, 157 S.E. 546, 156 
Va. 934—Webb v. Commonwealth, 
152 S.E. 366, 154 Va. 866—Colvin 
v. Commonwealth, 137 S.E. 476, 147 
Va. 663—Faulkner v. Town of 
South Boston, 123 S.E. 358, 139 Va. 
569. 

Wash.—State v. Olsen, 263 P.2d 824, 
43 Wash.2d 726—State v. Hall, 249 
P.2d 769, 41 Wash.2d 446—State v. 
Kritzer, 152 P.2d 967, 21 Wash.2d 
710 —State v. Baird, 93 P.2d 409, 
200 Wash. 227 —State v. Barton, 88 
P.2d 385, 198 Wash. 268—State v. 
O'Donnell, 81 P.2d 509, 195 Wash. 
471 —Corpus Juris quoted in State 
v. Bradley, 69 P.2d 819, 820, 190 
Wash. 538—State v. Guthrie, 56 P. 
2d 160, 185 Wash. 464—State v. 
Owen, 297 P. 169, 161 Wash. 324- 
State v. Evans, 258 P. 845, 145 
Wash. 4—State v. Gaines, 258 P. 
508, 144 Wash. 446, rule ordered to 
show cause why certiorari should 
not be denied Gaines v. State of 
Washington, 48 S.Ct. 339, 276 U.S. 
607, 72 L.Ed. 728, error dismissed 
and certiorari denied 48 S.Ct. 468, 
277 U.S. 81, 72 L.Ed. 793—State v. 
Thomas, 212 P. 253, 123 Wash. 299, 
33 A.L.R. 781. 

W.Va.—State v. Moubray, 81 S.E.2d 
117, 139 W.Va. 535—State v. Lewis, 
57 S,E.2d 513, 133 W.Va. 584—State 
v. Craig, 51 S.E.2d 283, 131 W.Va. 
914—State v. Hudson, 37 S.E.2d 
553, 128 W.Va. 655, 163 A.L.R. 1265 
—State v. Light, 31 S.E.2d 841, 127 
W.Va. 169—State v. Seckman, 22 S. 
E.2d 374, 124 W.Va. 740—Corpus 
Juris oited in State v. Adkins, 155 
S.E. 669, 109 W.Va. 579. 

Wis.—Bartz v. State, 282 N.W. 562, 
229 Wis. 522—Birmingham v. 
State, 279 N.W. 15, 228 Wis. 448, 
116 A.L.R. 554—Fischer v. State, 
27ii N.W. 640, 226 Wis. 390—State 


v. Henger, 264 N.W. 922, 220 Wis. 
410—Malone v. State, 212 N.W. 
879, 192 Wis. 379. 

Wyo.—Corpus Juris Secundum cited 

in State v. Lindsay, 317 P.2d 506, 
510, 77 Wyo. 410—Tobin v. State, 
255 P. 788, 36 Wyo. 368—Rosen- 
crance v. State, 239 P. 952, 33 Wyo. 
360—State v. Lowry, 212 P. 768, 29 
Wyo. 267. 

16 C.J. p 586 note 98. 

Extent of rule 

(1) “The rule that evidence of oth¬ 
er crimes is not competent, except in 
a few eases, obtains everywhere/* 
Ky.—Romes v. Commonwealth, 175 S. 

W. 669, 670, 164 Ky. 334. 

(2) “This rule . . . obtains in 

all jurisdictions." 

Tex.—Nichols v. State, 260 S.W. 1050, 
1051, 97 Tex.Cr. 174. 

(3) “The authorities are unani¬ 
mous." 

N.M.—State v. Lord, 84 P.2d 80, 87, 
42 N.M. 638. 

History of rule; common law 

(1) “Very early in the common 

law, evidence of other crimes was 
admitted on the theory that a per¬ 
son who has committed one crime 
is apt to commit another. The in¬ 
ference is so slight . . . that 

for more than two hundred years it 
has been the rule that evidence of 
other crimes is not admissible." 
U.S.—MacLafferty v. U. S., C.C.A. 

Wash., 77 F.2d 715, 719. 

(2) “The general rule that other 
offenses cannot be proven was estab¬ 
lished in the early history of the 
common law.” 

Wis.—Smith v. State, 218 N.W. 822, 
824, 195 Wis. 555. 

Well-considered cases 

Conn.—State v. Gilligan, 103 A. 649, 
92 Conn. 526. 

N.T.—People v. Molineux, 61 N.E. 

286, 168 N.Y. 264, 62 L.R.A. 193. 
N.C.—State v. Beam, 115 S.E. 176, 
184 N.C. 730. 

Time and place of other orime 

(1) “This is said to be true 

though such other crime or crimes 
were . . . committed at about 

the same time and place." 

Mo.—State v. Garrison, 116 S.W.2d 
23, 24, 342 Mo. 453. 

(2) Generally, rule that evidence 
is not admissible to prove that ac¬ 
cused committed an offense other 
than that for which he is on trial ap¬ 
plies, particularly where other of¬ 
fense allegedly was committed at 
very remote date. 

La.—State v. Alford, 18 So.2d 666, 
206 La. 100. 

Where direct testimony is Introduced 

“Testimony seeking to connect the 
defendant with the commission of 
the offense charged, by proof of cir¬ 
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cumstances tending to show a dif¬ 
ferent offense of a similar nature 
at a subsequent time ... is 
not admissible when the state has 
introduced evidence showing the 
commission of the offense charged, 
and the defendant’s guilty connec¬ 
tion therewith, by direct, positive 
testimony of a specific act, which in 
itself constitutes the crime charged, 
and the defendant’s commission 
thereof." 

Ala.—Baker v. State, 97 So. 901, 903, 
19 Ala~App. 437, certiorari denied 
Ex parte State ex rel. Attorney 
General, 97 So. 903, 210 Ala. 320. 

Inquiry as to bonds for accused 

(1) It has been held incompetent 
to prove indirectly that other crimi¬ 
nal charges were pending against 
accused by asking on cross-examina¬ 
tion of accused’s witness, surety on 
his recognizance, how many other 
bonds he had signed for accused. 
Ill.—People v. Bush, 133 N.E. 201, 

300 Ill. 532. 

(2) However, a question, asked ac¬ 
cused’s witness on cross-examina¬ 
tion, as to how many appearance 
bonds he was then on for accused, 
was not objectionable as an assertion 
that accused was under other indict¬ 
ments. 

Tex.—Simmons v. State, 248 SW. 
392, 93 Tex.Cr. 421. 

36.5 U.S.—Johnson v. U. S., N.J., 63 
S.Ct. 549, 318 U.S. 189, 87 L.Ed. 
704, rehearing denied 63 S.Ct. 826, 
318 U.S. 801, 87 L.Ed. 1164. 

U. S. v. Henderson, C.A.I11., 185 
F.2d 189. 

Cal.—People v. Wade, 348 P.2d 116, 
1 Cal.Rptr. 683 —People v. Coefleld, 
236 P.2d 570, 37 C.2d 865. 

People v. Tawney, 336 P.2d 659, 
168 C.A.2d 599—People v. Lapin, 
291 P.2d 675, 138 C.A.2d 251—Peo¬ 
ple v. Von Hecht, 283 P.2d 764, 133 
C.A.2d 25—People v. Carvalho, 246 
P.2d 950, 112 C.A2d 482. 

Fla.—Shargaa v. State, 102 So.2d 814, 
certiorari denied Shargaa v. State 
of Florida, 79 S.Ct. 114, 358 U.S. 
873, 3 L.Ed.2d 104—Kennedy v. 

State, 191 So. 193, 140 Fla. 124— 
Thomas v. State, 181 So. 337, 132 
Fla. 78. 

Idaho.—State v. Reding, 13 P.2d 253, 
52 Idaho 260. 

Ind.—Perkins v. State, 191 N.E. 136, 
207 Ind. 119—Whitney v. State, 188 
N.E. 779, 206 Ind. 562—Fehlman 
v. State, 161 N.E. 8, 199 Ind. 746. 
Ky.—Warner v. Commonwealth, 74 
S.W.2d 201, 255 Ky. 361. 

Minn.—State v. Voss, 255 N.W. 843, 
192 Minn. 127. 

Ohio.—Whiteman v. State, 164 N.E. 
51, 119 Ohio St. 285, 63 A.L.R. 
595. 

Pa.—Commonwealth v. Kluska, 3 A. 
2d 398, 333 Fa. 65. 
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other crimes were committed prior or subsequent to 
the offense for which accused is on trial. 35 * 10 Evi¬ 
dence of an independent crime is inadmissible for 
the reason, among others, 36 that it ordinarily does 
not tend to establish the commission by accused of 


the offense charged, 37 that its tendency to inflame 
and prejudice the jury outweighs its evidentiary 
value, 37 * 5 that accused is entitled to be tried on the 
accusation made in the state’s pleading and not on 
some collateral crime, or for being a criminal gen- 


Commonwealth v. Pugarelli, 88 
Pa. Super. 171. 

Tex.—Adams v. State, 215 S.W.2d 
327, 152 Tex,Cr. 492. 

Wash.—State v. G-ellerman, 259 P.2d 
371, 42 Wash.2d 742—State v. Salle, 
208 P.2d 872, 34 Wash.2d 183- 
State v. Barton, 88 P.2d 385, 198 
Wash. 268—State v. Richardson, 
84 P.2d 699, 197 Wash. 157. 

Evidence held not to charge uncon¬ 
nected crime 

A2a.—Martin v. State, 96 So.2d 298, 
266 Ala. 290. 

Pa.—Commonwealth v. McSorley, 101 
A.2d 919, 174 Pa.Super. 634. 

Wash.—State v. Woodring, 223 P,2d 
459, 37 Wash.2d 281. 

rallure to testify 

In determining- whether evidence of 
a wholly disconnected offense should 
be admitted, failure of accused to 
testify must be considered. 

N.C.—State v. Fowler, 53 S.E.2d 853, 
230 N.C. 470. 

35.10 U.S.—Anthony v. TJ. S., C.A. 

Cal., 256 F.2d 50. 

Cal.—People v. Webster, 179 P.2d 638, 
79 C.A.2d 321. 

Okl.—Jones v. State, Cr., 321 P.2d 
432—Taylor v. State, 213 P.2d 588, 
90 Okl.Cr. 283—Doser v. State, 203 
P.2d 451, 88 Okl.Cr. 299. 

After return of Indictment 

Conviction may not be based on 
proof of criminal acts after return of 
indictment, since such acts are not 
relevant to the offense charged. 

Ga.—Cox v. State, 70 S.E.2d 100, 85 
Ga.App. 702. 

36. Kan.—Corpus Juris Secundum 
quoted in State v. Owen, 176 P.2d 
564, 567, 162 Kan. 255. 

Mont.—Corpus Juris Secundum quot¬ 
ed in State v. Sauter, 232 P.2d 731, 
732, 125 Mont. 109. 

Various reasons for rule 

(1) Such evidence would be un¬ 
justly prejudicial to accused. 

Cal.—People v. Channell, 288 P.2d 
326, 136 C.A2d 99—People v. Pol¬ 
lock, 89 P.2d 128, 31 C.A.2d 747. 
D.C.—Jackson v. District of Colum¬ 
bia, MunApp., 125 A.2d 50. 

N.C.—State v. Beam, 115 S.E. 176, 
184 N.C. 30. 

Va.—Colvin v. Commonwealth, 137 
S.E. 476, 478, 147 Va. 663. 

(2) "Such testimony is not with¬ 
in the pleadings, and would be an un¬ 
fair surprise ... to the accus¬ 
ed." 

Va.—Colvin v. Commonwealth, supra. 


(3) “Every person who ;s put upon 
his trial for an offense selected by 
the commonwealth has the right to 
assume that he will be tried for the 
particular offense charged against 
him, and that his rights will not be 
prejudiced by evidence of other in¬ 
dependent and disconnected acts of 
wrongdoings, for each of which he 
may be compelled to answer in a 
prosecution instituted for that pur¬ 
pose." 

Ky.—Maiden v. Commonwealth, 9 S. 
W.2d 1018, 1019, 225 Ky. 671— 
Romes v. Commonwealth, 175 S.W. 
669, 670, 164 Ky. 334. 

To same effect. 

Okl.—Clardy v. State, 240 P.2d 456, 
95 Okl.Cr. 89. 

(4) Evidence of the commission by 
accused of crimes unconnected with 
that for which he is being tried, 
when offered by the state, in chief, 
violates the rule of policy which 
forbids the state initially to attack 
the character of accused, and also the 
rule that bad character may not be 
proved by particular acts, and is, 
therefore, inadmissible for that pur¬ 
pose. 

Conn.—State v. SImborski, 182 A. 
221, 120 Conn. 624—State v. Gilli- 
gan. 103 A. 649, 92 Conn. 526. 

La.—State v. Rives, 190 So. 374, 193 
La. 186. 

N.C.—State v. Fowler, 53 S.E.2d 853, 
230 N.C. 470. 

Wash.—State v. Barton, 88 P.2d 385, 
198 Wash. 268. 

(5) “The defendant can with fair¬ 
ness be expected to come to court 
prepared to meet the accusations 
contained in the indictment against 
him only and none other.” 

Ala,—Cheney v. State, 122 So. 301, 
302, 23 Ala.App. 144. 

To same effect. 

N.T.—People v. Hall, 16 N.Y.S.2d 328, 
172 Misc. 930. 

(6) Proof that accused has been 
guilty of another crime equally hei¬ 
nous prompts to a ready acceptance 
of, and belief in, the prosecution's 
theory that he is guilty of the crime 
charged. Its effect is to predispose 
the mind of the juror to believe the 
prisoner guilty, and thus effectually 
to strip him of the presumption of 
innocence. 

Okl.—Corpus Juris Secundum cited 

in Roulston v. State, Cr., 307 P.2d 
861, 871. 

S.C.—State v. Gregory, 4 S.E.2d 1, 191 
S.C. 212—State v. Lyle, 118 S.E. 
803, 125 S.C. 406. 
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(7) Generally evidence of other 
crimes is incompetent, because it 
might induce jury to convict for oth¬ 
er crimes rather than one charged, or 
to increase the punishment. 

Ky.—Helton v. Commonwealth, 244 
S.W.2d 762. 

37. U.S.—Massei v. U. S., CA.Mass., 
241 F.2d 895. affirmed 78 S.Ct. 495, 
355 U.S. 595, 2 L.Ed.2d 517—Fa- 
bacher v. U. S., C.C.A.La., 20 F.2d 
736. 

Ala.—Crow v. State, 183 So. 897, 28 
Ala.App. 319. 

Cal.—People v. Channell, 288 P.2d 
326, 136 C.A.2d 99—People v. Dan¬ 
iels, 192 P.2d 788, 85 C.A.2d 182 
—People v. James, 151 P.2d 572, 65 
C.A.2d 709—People v. Pollock, 89 
P.2d 128, 31 C.A.2d 747. 

Ill.—People v. Rivas, 126 N.E.2d 638, 
5 I11.2d 556—People v. Lehman, 125 
N.E.2d 506, 5 I11.2d 337—People v. 
Folignos, 153 N.E. 373, 322 Ill. 
304. 

Kan.—Corpus Juris Secundum quoted 
in State v. Owen, 176 P.2d 564, 567, 
162 Kan. 255. 

Md.—Wood v. State, 62 A.2d 576, 191 
Md. 658. 

Mo.—State v. Baldwin, 297 S.W. 10, 
317 Mo. 759. 

Mont.—Corpus Juris Secundum quot¬ 
ed in State v. Sauter, 232 P.2d 731, 
732, 125 Mont. 109. 

N.C.—State v. Beam, 115 S.E. 176, 184 
N.C. 730. 

Okl.—Bunn v. State, 184 P.2d 621, 
85 Okl.Cr. 14. 

Pa.—Commonwealth v. Wable, 114 A 
2d 334, 382 Pa. 80—Commonwealth 
v. Chalfa, 169 A. 564, 313 Pa. 175. 
Vt.—State v. Donaluzzi, 109 A 57, 
94 Vt. 142. 

Similar fact evidence 
Evidence of a similar crime is not 
excluded because it relates to simi¬ 
lar facts which point to commission 
of a separate crime, but because sim¬ 
ilar fact evidence is inadmissible due 
to a lack of relevancy. 

Fla.—Hooper v. State, App., 115 So. 
2d 769. 

37.6 Ala.—Browning v. State, 13 So. 

2d 54, 31 Ala.App. 137. 

Cal.—People v. Wade, 348 P.2d 116, 

1 Cal.Rptr. 683—People v. Westek, 
190 P.2d 9, 31 C.2d 469. 

People v. Hubbard, 346 F.2d 31, 
175 C.A2d 92. 

Ky.—Quarles v. Commonwealth, 245 
S.W.2d 947. 

Va.—Zirkle v. Commonwealth, 55 S. 
E.2d 24, 189 Va 862, 
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erally, 37 - 10 that accused must be tried for one offense 
at a time, 38 and that, in accordance with the more 
extensive general rule, which applies to all cases, 
civil or criminal, the evidence must be confined to the 
point in issue. 33 

The rule forbidding the introduction of evi¬ 
dence of other offenses is one of evidence, and not 
a constitutional right ; 39 - 5 but it is not a mere techni¬ 
cal rule of law and arises out of a fundamental 
demand for justice and fairness. 39 - 10 While the 
rule applies, of course, in felony prosecutions, 39 - 15 
it has been said to be somewhat relaxed in misde¬ 
meanor cases 39 - 20 particularly where accused may be 
tried for more than one offense on the same com¬ 
plaint and information. 39 - 25 

Questions with respect to the admissibility of such 
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evidence have been said to be within the wise discre¬ 
tion of the trial court, 40 whose rulings thereon 
should not be interfered with on review except where 
such discretion is abused, 41 or unless it is clear that 
the questioned evidence has no bearing on any of the 
issues involved in the charge. 42 Nevertheless, courts 
cannot annul the rule requiring exclusion of incom¬ 
petent and prejudicial information w T ith respect to 
former offenses of an accused merely to facilitate the 
use of fingerprint evidence. 42 - 5 

The rule limiting the admissibility of evidence of 
other crimes is equally applicable, whether the evi¬ 
dence is elicited from a witness for the prosecution 
or from accused, 42 * 10 and it may apply even where 
accused has pleaded guilty. 42 - 15 The rule extends to 
proof of an accusation of another crime, as well as 
to evidence of its actual commission, 43 to proof of 


37.10 Tex.—Young’ v. State, 261 S.W. 
2d 836, 159 Tex.Cr. 164. 

Wash.—State v. Hartwig, 273 P.2d 
482, 45 Wash.2d 76—State v. 

Thorne, 260 P.2d 331, 43 Wash.2d 
47—State v. Emmanuel, 253 P.2d 
386, 42 Wash.2d 1—State v. 

Amundsen, 223 P.2d 1067, 37 Wash. 
2d 356, 21 A.L.R.2d 1082—State v. 
Goebel, 218 P.2d 300, 36 Wash.2d 
367. 

38. Kan.—Corpus Juris Secundum 
quoted in State v. Owen, 176 P.2d 
664, 567, 162 Kan. 255. 

Ky.—Commonwealth v. Jackson, 281 
S.W.2d 891—Craft v. Common¬ 
wealth, 229 S.W.2d 465, 312 Ky. 700 
—Crawford v. Commonwealth, 44 
S.W.2d 286, 241 Ky. 391. 

Mont.—Corpus Juris Secundum quot¬ 
ed in State v. Sauter, 232 P.2d 731, 
732, 125 Mont. 109. 

N.J.—State v. Grothmann, 98 A.2d 
291, 13 N.J. 90. 

39. Del.—State v. Greco, 104 A. 637, 
7 Boyce 140. 

Ill.—People v. Wilson, 81 N.E.2d 445, 
400 Ill. 603—People v. Meisner, 142 
N.E. 482, 311 Ill. 40—People v. 
King, 114 N.E. 601, 276 Ill. 138. 

Kan.—Corpus Juris Secundum quot¬ 
ed in State v. Owen, 176 P.2d 564, 
567, 162 Kan. 255. 

La.—Slate v. Hives, 190 So. 374, 193 
La. 186. 

Md.—Callahan v. State, 197 A. 589, 
174 Md. 47. 

Miss.—Crafton v. State, 26 So.2d 347, 
200 Miss. 10. 

Mont.—Corpus Juris Secundum quot¬ 
ed in State v. Sauter, 232 P.2d 731, 
732, 125 Mont. 109. 

N.C.—State v. Beam, 115 S.E. 176, 
184 N.C. 730. 

Okl.—*Combs v. State, 233 P.2d 314, 
94 Okl.Cr. 206. 

“The argument against admitting 

evidence of other similar but un¬ 
connected crimes is not that it has 

no probative value. As Wigmore 
22A C.J.S.—47 


said, Tt Is objectionable not because 
it has no appreciable probative val¬ 
ue, but because it has too much;’ 
meaning of course that its appeal 
is not confined to the intellect or to 
the precise issue.” 

Conn.—State v. Gilligan, 103 A 649, 
651, 92 Conn. 526. 

39.5 Md.—Baltimore Radio Show v. 
State, 67 A.2d 497, 193 Md. 300, cer¬ 
tiorari denied State of Md. v. B. R. 
S., 70 S.Ct. 252, 338 U.S. 912, 94 L. 
Ed. 562. 

39.10 U.S.—Lovely v. U. S., C.A.S.C., 
169 F.2d 386. 

39.15 Idaho.—State v. Stratford, 37 
P.2d 681, 55 Idaho 65. 

Mich.—People v. Trudell, 189 N.W. 
910, 220 Mich. 166—People v. Gen- 
gels, 188 N.W. 398, 218 Mich. 632 
—People v. Rice, 173 N.W. 495, 206 
Mich. 644. 

39.20 Offenses of same character 

In misdemeanor cases, it is the 
constant practice to submit to the 
jury evidence of several misdemean¬ 
ors of the same character, perpetrat¬ 
ed by the same person. 

Ga.—Bryant v. State, 25 S.E. 450, 97 
Ga. 105. 

Hayes v. State, 137 S.E. 860, 36 
Ga.App. 668—Watkins v. State, 133 
S.E. 302, 35 Ga.App. 381—Autrey v. 
State, 99 S.E. 389, 23 GaApp. 763. 
39.25 Tex.—Gordy v. State, 264 S. 
W.2d 103, 159 Tex.Cr. 390, certio¬ 
rari denied Gordy v. State of Tex., 
74 S.Ct. 854, 347 U.S. 991, 98 L.Ed. 
1124. 

40. U.S.—Neff v. U. S., C.CA.Iowa, 
105 F.2d 888—U. S. v. Shurtleff, C. 
C.A.N.Y., 43 F.2d 944. 

Cal.—People v. Donaldson, 278 P.2d 
739, 130 CA.2d 250. 

Kan.—Corpus Juris Secundum oited 
in State v. Aldrich, 255 P.2d 1027, 
1030, 174 Kan. 335—Corpus Juris 
Secundum quoted in State v. Owen, j 
176 P.2d 564, 567, 162 Kan. 255. I 

737 


Minn.—State v. Voss, 255 N.W. 843. 
192 Minn. 127. 

41. Kan.—Corpus Juris Secundum 
cited in State v. Aldrich, 255 P.2d 
1027, 1030, 174 Kan. 335. 

Minn.—State v. Voss, 255 N.W. 843, 
192 Minn. 127. 

Broad area of discretion 
Mass.—Commonwealth v. Burke, 159 
N.E.2d 856. 

42. U.S.—Neff v. U. S., C.C.A.Iowa, 
105 F.2d 688. 

Kan.—Corpus Juris Secundum cited 

in State v. Aldrich, 255 P.2d 1027, 
1030, 174 Kan. 335. 

42.5 U.S.—'U. S. v. Dressier, C.C.A 
Ill., 112 F.2d 972. 

42.10 U.S.—Weiner v. U. S., C.C.A. 
Pa., 20 F.2d 522. 

Miss.—Hawkins v. State, 80 So.2d 1, 
224 Miss. 309. 

42.15 Ky.—Moore v. Commonwealth, 
181 S.W.2d 413, 298 Ky. 14. 
failure to testify 

Where accused entered a plea of 
guilty and did not testify, testimony 
that accused had been in penitentiary 
was not admissible as affecting his 
credibility as a witness, nor for any 
other legitimate purpose. 

Tex.—Salinas v. State, 175 S.W.2d 
253, 146 Tex.Cr. 358. 

43. U.S.—Fahacher v. U. S. f C.C.A. 
La., 20 F.2d 736. 

Cal.—People v. Argentos, 106 P. 65, 
156 C. 720. 

Colo.—Corpus Juris quoted in Smal- 
done v. People, 88 P.2d 103, 117, 
103 Colo. 498. 

Okl.—Corpus Juris quoted In Hall v. 
State, Cr., 93 P.2d 1107, 1116, 67 
Okl.Cr. 330—Corpus Juris quoted In 
Quinn v. State, 16 P.2d 591. 595, 
54 Okl.Cr. 179. 

Wash.—State v. Barton, 88 P.2d 385, 
198 Wash. 268—State v. Steele, 273 
P. 742, 150 Wash. 466. 
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conduct falling short of crime, 43 - 5 and to proof of a 
threat 44 or intention, 45 or of willingness, 46 to com¬ 
mit another crime. Jt is immaterial whether the 
other crime is a felony or a misdemeanor 46 • 5 

Also, the proscribed evidence of other offenses ex¬ 
tends to a confession or admission by accused of the 
commission of another crime. 47 So, where evi¬ 
dence which tends to show that accused has com¬ 
mitted crimes or acts of misconduct which are dis¬ 
tinct and entirely unrelated to the one for which he 
is being tried is contained in an otherwise compe¬ 
tent statement of confession, only those parts which 
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are material to the crime charged should be received 
in evidence; 47 - 5 but the confession of crime other 
than the one with which accused is presently charged 
may be received in evidence if it is so interwoven 
with the confession of the crime charged that the 
latter cannot be proved without admitting the whole 
statement in evidence. 47 - 10 

Another view of the principle is that it is not 
competent to prove one crime by proving another, 
and that one accused of crime is to be convicted, if 
at all, by proof of the commission of that crime 
alone, 48 even though he has put his character in 


Fending 1 charges 

Generally, evidence of other charg¬ 
es pending against accused and un¬ 
tried are inadmissible on charge for 
which he is being tried. 

Okl.—Coppage v. State, 137 F.2d 797, 
76 Okl.Cr. 428. 

Prior arrests 

Okl.—Robedeaux v. State, 232 P.2d 
642, 94 Okl.Cr. 171. 

Pa.—Commonwealth v. Bertman, 37 
Pa.Dist. & Co. 93, 66 Montg.Co. 
55. 

Indictment 

(1) That accused Is under indict¬ 
ment for another offense is imma¬ 
terial. 

U.S.—Coyne v. U. S., C.CA.Tex„ 246 
F. 120. 

(2) This is true even though the 
other offense is similar to that charg¬ 
ed. 

La.—State v. Gallicio, 129 So. 541, 
170 La. 954. 

43.5 Cal.—People v. Whalen, 160 P. 
2d 560, 70 C.A.2d 142. 

44. Cal.—People v. Pollock, 89 F.2d 
128, 31 C.A.2d 747. 

Mo.—<?orpus Juris Secundum cited 
in State v. Atkinson, 285 S.W.2d 
563, 567. 

Pa.—Commonwealth v. Kluska, 3 A. 
2d 398, 333 Pa. 65. 

45. Mo.—Corpus Juris Secundum 
cited in State v. Atkinson, 285 S. 
W.2d 563, 567. 

Tex.—Wiley v. State, Cr., 324 S.W.2d 
862—Ball v. State, 39 S.W.2d 619, 
118 Tex.Cr. 579. 

46. Ill.—People v. Andrews, 158 17. 
E. 462, 327 Ill. 162. 

Mo.—Corpus Juris Secundum cited in 
State v. Atkinson, 285 S.W.2d 563, 
567. 

46.5 D.C.—Pyle v. U. S., 156 F.2d 
852, 81 U.SApp.D.C. 209. 

What constitutes “offense” 

“Nothing is legally an 'offense' 
[within rule excluding proof of ex¬ 
traneous offenses] except it offend 
against some statute.” 

Tex.—Davis v. State, 279 S.W. 275, 
276, 102 Tex.Cr. 608. 

47. Cal.—People v. Jeffries, 119 P.2d 
190, 47 C.A.2d 801. 


Kan.—State v. Winchester, 203 P.2d 
229, 166 Kan. 512. 

Miss.—Gunter v. State, 178 So. 472, 
180 Miss. 769—Bay gents v. State, 
110 So. 114, 144 Miss. 442. 

Mont.—Corpus Juris Secundum cited 
iu State v. Sauter, 232 P.2d 731, 
732, 125 Mont. 109. 

N.J.—State v. Nagy, 98 A. 2d 613, 27 
N.J.Super. 1. 

N.Y.—People v. Masselli, 196 N.Y.S. 

2d 908, 10 A.D.2d 45. 

Or.—State v. Linn, 173 P.2d 305, 179 
Or. 499. 

Pa.—Commonwealth v. Buck, 13 Pa. 
Dist. & Co. 361. 

Wis.—Bartz v. State, 282 N.W. 562, 
229 Wis. 522. 

47.5 U.S.—Sang Soon Sur v. TJ. S., 

C.C.A.Hawaii, 167 F.2d 431. 

Ill.—People v. Donaldson, 134 N.E.2d 
776, 8 IU.2d 510. 

Okl.—Fields v. State, 138 P.2d 124, 
77 Okl.Cr. 1. 

If separation possible 

If confession indicates that ac¬ 
cused has committed a separate of¬ 
fense, it should be excluded by the 
court if its separation is possible, 
leaving the balance intelligible, un¬ 
less it tends directly to prove ac¬ 
cused guilty of crime charged, or the 
motive for its commission, or where 
such part tends to explain the re¬ 
maining portion of confession. 

Ala.—Sims v. State, 46 So.2d 564, 2 53 
Ala. 666. 

47.10 U.S.—Swann v. U. S., CA.Md., 
195 F.2d 689. 

Ga.—Ledford v. State, 113 S.E.2d 628, 
215 Ga. 799. 

Ill.—People v. Donaldson, 134 N.E.2d 
776, 8 Ill.2d 510. 

48. U.S.—Helton v. U. S., C.A.Tex., 
221 F.2d 338—U. S. v. Caserta, CA. 
Pa., 199 F.2d 905—Sang Soon Sur 
v. TJ. S., C.C.A.Hawaii, 167 F.2d 
431—U. S. v. Dressier, C.CA.I11., 
112 F.2d 972—Troutman v. U. S., 
C.C.A.C 0 I 0 ., 100 F.2d 628—Melarag- 
no v. U. S., C.CA.Pa., 88 F.2d 264 
—Weiner v. U. S., C.C.A.Pa., 20 F. 
2d 522—Corpus Juris cited iu Paris 
v. U. S., Okl., 260 F. 529, 531, 171 
C.C.A. 313. 


Ala.—Govan v. State, 115 So.2d 667, 
40 Ala.App. 482—Little v. State, 
136 So. 864, 24 Ala.App. 484. 
Ariz.—Comancho v. State, 8 P.2d 772, 
39 Ariz. 556. 

Ark.—Bone v. State, 129 S.W.2d 240, 
198 Ark. 519 —Davis v. State, 280 
S.W. 636, 170 Ark. 602. 

Cal.—People v. Ranney, 1 P.2d 423, 
213 C. 70. 

People v. Channell, 288 P.2d 326, 
136 C.A.2d 99—People v. Baylor, 
117 P.2d 425, 47 C.A.2d 34—People 
v. Adams, 244 P. 106, 76 CA. 178. 
Colo.—Stull v. People, 344 P.2d 455 
—Webb v. People, 49 P.2d 381, 97 
Colo. 262—Warford v. People, 96 P. 
556, 43 Colo. 107. 

D.C.—Borum v. U. S., 66 F.2d 301, 
61 App.D.C. 4, certiorari denied 
Logan v. U. S., 52 S.Ct. 459, 285 
U.S. 555, 76 L.Ed. 944. 

Ga.—Green v. State, 158 S.E. 285, 172 
Ga. 635. 

Davis v. State, 198 S.E. 800, 58 
GaApp. 440—Sanders v. State, 187 
S.E. 608, 64 GaApp. 238—Crawford 
v. State, 176 S.E. 92, 49 GaApp. 
801. 

Ill.—People v. Donaldson, 134 N.E.2d 
776, 8 Ill.2d 510—People v. Smith, 
108 N.E.2d 596, 413 Ill. 218—People 
v. Allen, 14 N.E.2d 397, 368 Ill. 368 
—People v. Popescue, 177 N.E. 739, 
345 Ill. 142, 77 A.L.R. 1199—People 
v. Rongetti, 170 N.E. 14, 338 Ill. 
56—People v. Folignos, 153 N.E. 
373, 322 Ill. 304—People v. Wat¬ 
kins, 141 N.E. 204, 309 Ill. 318. 
Ind.—Duvall v. State, 166 N.E. 603, 

92 IndApp. 134, transfer denied In 
re Petition to Transfer Appeals, 
174 N.E. 812, 202 Ind. 365. 

Iowa.—State v. Clay, 264 N.W. 77, 
220 Iowa 1191—State v. Browman, 
182 N.W. 823, 191 Iowa 608. 

Ky.—Douglas v. Commonwealth, 211 
S.W.2d 156, 307 Ky. 391—Taylor v. 
Commonwealth, 98 S.W.2d 928, 266 
Ky. 325—Farley v. Commonwealth, 

93 S.W.2d 858, 263 Ky. 769—New¬ 
ton v. Commonwealth, 243 S.W. 
1031, 195 Ky. 764. 

La.—State v. Rives, 190 So. 374, 193 
La. 186—State v. Brown, 171 So. 
433, 185 La. 1023—State v. Hicks, 
156 So. 353, 180 La. 281. 
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issue . 49 Proof that accused committed other crimes, propensities, or the resultant likelihood of his corn- 
even if they were of like nature to that charged, is mitting the offense charged ; 50 nor may such evi- 
not admissible to show his depravity or criminal dence be offered if it only tends to create a preju- 


Md.—Hitzelberger v. State, 197 A. 
605, 174 McL 152—Callahan v. 

State, 197 A. 589, 174 Md. 47— 
Kremis v. Kremis, 161 A. 255, 163 
Md. 223. 

Minn.—State v. Monroe, 172 N.W. 

313, 142 Minn. 394. 

Miss.—Hassell v. State, 92 So.2d 194, 
229 Miss. 824—Keel v. State, 97 So. 
521, 133 Miss. 160. 

Mo.—State v. Leonard, 182 S.W.2d 
548—State v. Spinks, 125 S.W.2d 
60, 344 Mo. 105—State v. King, 119 
S.W.2d 277, 342 Mo. 975. 

Mont.—State v. Ebel, 15 P.2d 233, 92 
Mont. 413. 

Neb.—Turpit v. State, 48 N.W.2d 83, 
154 Neb. 385—Smith v. State, 208 
N.W. 126, 114 Neb. 445—Welter v. 
State, 198 N.W. 171, 112 Neb. 22— 
St. Clair v. State, 169 N.W. 554, 
103 Neb. 125—Clark v. State, 169 
N.W. 271, 102 Neb. 728. 

N.M.—State v. Lord, 84 P.2d 80, 42 
N.M. 638. 

N.Y.—People v. Harvey, 139 N.E. 268, 
235 N.Y. 282. 

People v. Bradley, 190 N.Y.S.2d 
916, 8 A.D.2d 982, resettlement de¬ 
nied 191 N.Y.S.2d 366, 9 A.D.2d 628 
—People v. Cohen, 167 N.Y.S.2d 
371, 4 A.D.2d 557, amended on oth¬ 
er grounds 172 N.Y.S.2d 575, 5 A.D. 
2d 958, motion denied 150 N.E.2d 
718, 4 N.Y.2d 880, 174 N.Y.S.2d 251, 
reversed on other grounds 157 N.E. 
2d 499, 5 N.Y.2d 282, 184 N.Y.S.2d 
340, and reargument denied 185 N. 
Y.S.2d 248, 8 A.D.2d 587—People v. 
Formato, 143 N.Y.S.2d 205, 286 App. 
Div. 357, affirmed 132 N.E.2d 894, 
309 N.Y. 979—People v. Weiss, 300 
N.Y.S. 249, 252 App.Div. 463, re¬ 
versed on other grounds 12 N.E.2d 
514, 276 N.Y. 384, 114 A.L.E. 865. 
N.C.—State v. Beam, 115 S.E. 176, 
184 N.C. 730. 

' Okl.—Jones v. State, Cr., 321 P.2d 
432—Wright v. State, Cr., 285 P.2d 
445—Maiden v. State, Cr., 273 P.2d 
774—Frey v. State, 265 P.2d 502, 
97 Okl.Cr. 410—Logan v. State, 239 
P.2d 1044, 95 Okl.Cr. 76—Killough 
v. State, 231 P.2d 381, 94 Okl.Cr. 
131—Roberson v. State, 218 P.2d 
414, 91 Okl.Cr. 217—Lancaster v. 
State, 200 P.2d 768, 88 Okl.Cr. 133 
—Turner v. State, 195 P.2d 767, 87 
Okl.Cr. 153—Bunn v. State, 184 P. 
2d 621, 85 Okl.Cr. 14—Love v. 

State, 182 P.2d 793, 84 Okl.Cr. 385 
—Johnson v. State, 172 P.2d 337, 
82 Okl.Cr. 437—Steen v. State, 167 
P.2d 375, 82 Okl.Cr. 141—Byers v. 
State, 147 P.2d 185, 78 Okl.Cr. 267 
—Landon v. State, 140 P.2d 242, 
77 Okl.Cr. 190—Fields v. State, 138 
P.2d 124, 77 Okl.Cr. 1—Lizar v. 
State, 126 P.2d 552, 74 Okl.Cr. 368 
—Nemecek v. State, 114 P.2d 492, 


72 Okl.Cr. 195, 135 A.L.R. 1149— 
Michelin v. State, 90 P.2d 1081, 66 
Okl.Cr. 241—Brockman v. State, 61 
P.2d 273, 60 Okl.Cr. 75—McCollum 
v. State, 48 P.2d 872, 57 Okl.Cr. 381 
—Fray v. State, 285 P. 42, 46 Okl. 
Cr. 260—Ricker v. State, 263 P. 
160, 39 Okl.Cr. 58—Robinson v. 
State, 254 P. 986, 36 Okl.Cr. 396— 
Satterfield v. State, 240 P. 151, 32 
Okl.Cr. 98—Frazier v. State, 239 P. 
186, 31 Okl.Cr. 322—Leyerle v. 
State, 237 P. 871, 31 Okl.Cr. 179— 
Davis v. State, 237 P. 471, 31 Okl. 
Cr. 109—Miller v. State, 163 P. 131, 
13 Okl.Cr. 176, L.RA.1917D 383. 

Pa.—Commonwealth v. Williams, 160 
A. 602, 307 Pa. 134. 

Commonwealth v. NIcoletti, 82 
Pa. Super. 395—Commonwealth v. 
Elias, 76 Pa.Super. 576—Common¬ 
wealth v. Vardelle, 70 PaSuper. 
241. 

Commonwealth v. Popkave, 29 
Pa.Dist. 787, 49 Pa.Co. 297. 

R. I.—State v. Russo, 142 A. 543, 49 
R.I. 305. 

S. C.—State v. Owens, 117 S.E. 536, 
124 S.C. 220. 

S.D.—State v. Wolfe, 266 N.W. 116, 
64 S.D. 178, 104 A.L.R. 464. 

Tex.—Laird v. State, 242 S.W.2d 374, 
156 Tex,Cr. 345—Williams v. State, 
215 S.W.2d 627, 152 Tex.Cr. 490— 
Gunter v. State, 150 S.W.2d 1037, 
142 Tex.Cr. 87—Lytton v. State, 
101 S.W.2d 564, 131 Tex.Cr. 654— 
Arnold v. State, 74 S.W.2d 997, 127 
Tex.Cr. 89—Reed v. State, 59 S.W. 
2d 377, 123 Tex.Cr. 452. 

Utah.—State v. Horne, 220 P. 378, 62 
Utah 376. 

Vt.—State v. Howard, 183 A. 497, 108 
Yt. 137—State v. Donaluzzi, 109 A. 
57, 94 Vt. 142. 

Va.—Boyd v. Commonwealth, 157 S. 

E. 546, 156 Va. 934. 

Wis.—State v. Raether, 48 N.W.2d 
483, 259 Wis. 391. 

Wyo.—State v. Grider, 284 P.2d 400, 
74 Wyo. 88, rehearing denied 288 
P.2d 766, 74 Wyo. 88. 

Reading oase 

N.Y.—People v. Sharp, 14 N.E. 319, 
107 N.Y. 427, 1 Am.S.R. 851. 

Trial on indictment oharged 

Ordinarily, evidence of distinct and 
independent offenses is not admissi^ 
ble in the trial of a person accused 
of crime, since one charged by in¬ 
dictment must be tried on that In¬ 
dictment, and the very purpose of an 
indictment is to limit and make spe¬ 
cific the charges that accused must 
face. 

Ala.—McCary v. State, 107 So.2d 903, 
39 AlaApp. 642, certiorari denied 
107 So.2d 906, 268 Ala. 697. 
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Disproof of two offenses 

No defendant should be compelled 
to disprove two offenses instead of 
the one charged, especially when sec¬ 
ond offense does not tend to show 
intent, motive, scheme, or identity. 
D.C.—Furr v. U. S., MunApp., 32 A 
2d 111. 

49. Mo.—State v. Spinks, 125 S.W.2d 
60, 344 Mo. 105—State v. Spray, 74 
S.W. 846, 174 Mo. 569. 

Introductory statement 
Evidence of accused’s convictions 
several years previously, and of sub¬ 
sequent unlawful acts not related to 
the crime charged, was not rendered 
admissible by introductory state¬ 
ment of accused’s counsel that ac¬ 
cused had led an exemplary life 
since prior conviction. 

U.S.—Eley v. U. S., C.CAOhlo, 117 
F.2d 526. 

50. U.S.—Massel v. U. S„ CA.Mass. f 
241 F.2d 895, affirmed 78 S.Ct. 495, 
355 U.S. 595, 2 L.Ed.2d 517—Ben¬ 
ton v. U. S., CA.N.C., 233 F.2d 491 
—Wolcher v. U. S., C.A.Cal„ 200 
F.2d 493—Carlton v. U. S., C.A.Cal., 
198 F.2d 795—Lovely v. U. S., C.A. 
S.C., 169 F.2d 386—Kempe v. U. S., 
C.CA.Iowa, 151 F.2d 680—Neff v. 
U. S., C.CA.Iowa, 105 F.2d 688— 
Mansbach v. U. S., C.CA.N.J., 11 
F.2d 221. 

Corpus Juris Secundum cited in 
U. S. v. Alker, D.C.Pa., 180 F.Supp. 
661, 664. 

Cal.—People v. Riser, 305 P.2d 1, 47 
C.2d 566, certiorari denied Riser v. 
People of State of California, 77 
S.Ct. 721, 351 U.S. 930, 1 L.Ed.2d 
724— Corpus Juris Secundum cited 
in People v. Westek, 190 P.2d 9, 
13, 31 C.2d 469. 

People v. Finley, 344 P.2d 614, 
174 CA.2d 206—People v. Brown, 
338 P.2d 504, 170 CA.2d 80—Peo¬ 
ple v. Gallagher, 336 P.2d 259, 168 
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The application of these general rules in prose¬ 
cutions for particular offenses is considered infra § 
691 (1) et seq. It has been said that the courts are 
not divided on the abstract rules, but are in hope- 
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less confusion in their application to particular 
facts. 53 
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of previous arrest or conviction of accused as relat- 


State, 145 S.E. 449, 167 Ga. 325. 

Chambers v. State, 45 S.E.2d 724, 
76 Ga.App. 269—Harrison v. State, 
4 S.E.2d 602, 60 Ga.App. 610, 

III.—People v. Harvey, 145 N.E.2d 
88, 12 I11.2d 88—People v. Prohas- 
ka, 134 N.E.2d 799, 8 I11.2d 579, cer¬ 
tiorari dismissed Prohaska v. Peo¬ 
ple of State of Illinois, 77 S.Ct. 
867, 353 U.S. 956, 1 L.Ed.2d 907- 
People v. Durkin, 161 N.E. 739, 330 
Ill. 394—People v. Rogers, 154 N.E. 
909, 324 Ill. 224. 

Ind.—Wells v. State, 158 N.E.2d 256 
—Zimmerman v. State, 130 N.E. 
235, 190 Ind. 537—Thompson v. 
State, 125 N.E. 641, 189 Ind. 182. 
Ky.—Jones v. Commonwealth, 198 S. 
W.2d 969, 303 Ky. 666—Butler v. 
Commonwealth, 144 S.W.2d 510, 284 
Ky. 276. 

La.—State v. Rives, 190 So. 374, 193 
La. 186—State v. Montgomery, 127 

So. 601, 170 La. 303. 

Md.—Wood v. State, 62 A.2d 576, 191 
Md. 658. 

Minn.—City of St. Paul v. Greene, 56 
N.W.2d 423, 238 Minn. 202—Luley 
v. Luley, 48 N.W.2d 328, 234 Minn. 
324. 

Mont.—Corpus Juris Secundum cited 
in State v. Sauter, 232 P.2d 731, 
734, 125 Mont. 109. 

N.J.—State v. Taylor, 76 A.2d 14, 5 
N.J. 474. 

State v. Ascolese, 157 A.2d 858, 
59 N.J.Super. 393—State v. Cam- 
pisi, 136 A.2d 292, 47 N.J.Super. 
455—State v. Hintenberger, 125 A. 
2d 735, 41 N.J.Super. 597—State v. 
Nagy, 98 A.2d 613, 27 N.J.Super. 1. 

State v. Pay, 21 A.2d 607, 127 N. 
J.Law 77—State v. Paine, 4 A.2d 
85, 1 22 N.J.Law 126—State v. Fish¬ 
er, 114 A. 247, 96 N.J.Law 5. 

State v. Julius, 127 A. 577, 3 N. 
J.Mlsc. 202. 

N.T.—People v. Dales, 127 N.E.2d 
829, 309 N.T. 97—People v. Gold¬ 
stein, 65 N.E.2d 169, 295 N.T. 61- 
People v. Place, 52 N.E. 576, 157 
N.T. 584. 

People v. Cohen, 167 N.Y.S.2d 
371, 4 A.D.2d 557, amended on oth¬ 
er grounds 172 N.Y.S. 576, 5 A.D. 
2d 958, motion denied 150 N.E.2d 
718, 4 N.Y.2d 880, 174 N.Y.S.2d 251, 
reversed on other grounds 157 N.E. 
2d 499, 5 N.Y.2d 282, 184 N.Y.S.2d 
340, and reargument denied 185 N. 
Y.S.2d 248, 8 A.D.2d 587. 

People v. Thurston, 2 Fark.Cr. 
49. 

N.C.—State v. Choate, 46 S.E.2d 476, 
228 N.C. 491—State v. Beam, 115 
S.E. 176, 184 N.C. 730. 


N.D.—State v. Nagel, 28 N.W.2d 665, 
75 N.D. 495—State v. Berenson, 260 
N.W. 256, 65 N.D. 480—State v. 
Heaton, 217 N.W. 531, 56 N.D. 357. 
Ohio.—Whiteman v. State, 164 N.E. 

51, 119 Ohio St. 285, 63 A.L.R. 595. 
Pa.—Commonwealth v. Williams, 160 
A. 602, 307 Pa. 134. 

Corpus Juris Secundum cited in 
Commonwealth v. Boulden, 116 A. 
2d 867, 872, 179 Pa.Super. 328- 
Commonwealth v. Elias, 76 Pa.Su¬ 
per. 576—Commonwealth v. Rabin- 
owltz, 73 Pa.Super. 221. 

Tex.—Owens v. State, 56 S.W.2d 867, 
122 Tex.Cr. 561—Deshazo v. State, 
37 S.W.2d 751, 118 Tex.Cr. 42— 
Reich v. State, 13 S.W.2d 697, 111 
Tex.Cr. 642—Story v. State, 296 S. 
W. 296, 107 Tex.Cr. 266—Bryant 
v. State, 292 S.W. 882, 106 Tex.Cr, 
442—Roark v. State, 276 S.W. 242, 
101 Tex.Cr. 401. 

Utah.—State v. Wellard, 279 P.2d 
914, 3 Utah 2d 129—State v. Nemi- 
er, 148 F.2d 327, 106 Utah 307- 
State v. Barone, 70 P.2d 735, 92 
Utah 571. 

Va.—Day v. Commonwealth, 86 S.E. 
2d 23, 196 Va. 907. 

Wash.—State v. Barton, 88 P.2d 385, 
198 Wash. 268. 

Inclination and tendencies 

It has been said, however, that evi¬ 
dence of similar offenses is admissi¬ 
ble to prove intention, inclination, 
and tendencies. 

Kan.—State v. Casanova, 312 P.2d 
209, 181 Kan. 498—State v. Calla¬ 
han, 296 P.2d 652, 179 Kan. 603- 
State v. Peasley, 295 P.2d 627, 179 
Kan. 314—State v. France, 72 P.2d 
1001, 146 Kan. 651. 

Conviction on “general principles” 
The jury are forbidden, although 
they have evidence of other crim¬ 
inal transactions, to convict defend¬ 
ant on "general principles." 

Ga.—Green v. State, 158 S.E. 285, 288, 
172 Ga. 635. 

Harrison v. State, 4 S.E.2d 602, 
605, 60 Ga.App. 610—Crawford v. 
State, 176 S.E. 92, 93, 49 Ga.App. 
801. 

Purpose of evidence 

Prosecution is never permitted to 
introduce evidence showing that ac¬ 
cused committed other crimes for 
sole purpose of blackening his repu¬ 
tation and thereby rendering it easi¬ 
er for jury to reach verdict of guil¬ 
ty. 

Or.—State v. Broadhurst, 196 P.2d 
407, 184 Or. 178, certiorari denied 

740 


69 S.Ct. 1046, 337 U.S. 906, 93 L. 
Ed. 1718—State v. Henderson, 184 
P.2d 392, 182 Or. 147, rehearing de¬ 
nied 186 P.2d 519, 182 Or. 147- 
State v. Bailey, 170 P.2d 355, 179 
Or. 163. 

Persistent violator 
Fact that accused is a persistent 
violator of the law and has served 
prison terms for previous offenses 
may not be taken as evidence of his 
guilt of a subsequent offense. 

Idaho.—State v. Haynes, 158 P.2d 
742, 66 Idaho 291. 

51. U.S.—U. S. v. Clark, D.C.Mo., 11 
F.R.D. 269. 

Cal.—People v. Morgan, 197 P.2d 413, 
8 7 C.A.2d 674. 

Ill.—People v. Klein, 137 N.E. 145, 
305 Ill. 141. 

Ind.—Underhill v. State, 114 N.B. 88 , 
185 Ind. 587. 

Mo.—State v. Baldwin, 297 S.W. 10, 
317 Mo. 759. 

Mont.—Corpus Juris Secundum cited 
in State v. Sauter, 23 2 P.2d 731, 
734, 125 Mont. 109. 

52. U.S.—McLendon v. U. S., C.C.A 
Tenn., 13 F.2d 777. 

Ala.—Cheney v. State, 12 2 So. 301, 
23 AlaApp. 144—Lewis v. State, 
71 So. 617, 14 AlaApp. 72. 

Ark.—Moore v. State, 299 S.W.2d 838, 
227 Ark. 544. 

Cal.—People v. Baylor, 117 P.2d 425, 
47 C.A.2d 34—People v. Eppstein, 
290 P. 1054, 108 C.A. 72. 

D.C.—Eagles v. U. S., 25 F.2d 546, 58 
App.D.C. 122, certiorari denied 48 
S.Ct. 603, 277 U-S. 609, 72 L.Ed. 
1013. 

Idaho.—State v. Wheeler, 238 P. 312, 

41 Idaho 212. 

Mont.—Corpus Juris Secundum cited 
in State v. Sauter, 232 P.2d 731, 
734, 125 Mont. 109. 

N.T.—People v. Thurston, 2 Park.Cr. 
49. 

Pa.—Commonwealth v. Pugarelli, 88 
Pa.Super. 171. 

Tex.—Locke v. State, 88 S.W 2d 110, 
129 Tex.Cr. 432—Davila v. State, 
298 S.W. 908, 108 Tex.Cr. 65—Mann 
v. State, 204 S.W. 434, 84 Tex.Cr. 
109. 

53. N.M.—State v. Lord, 84 P.2d 80, 

42 N.M. 638. 

Okl.—Corpus Juris Secundum quoted 

in Fitzgerald v. State, 188 P.2d 396, 
403, 85 Okl.Cr. 376. 

Pa.—Corpus Juris Secundum quoted 
in Commonwealth v. Boulden, 116 
A.2d 867, 871, 179 Pa.Super. 328. 



22A C. J. S, 


ing to character and reputation, supra § 678; limit¬ 
ing the effect of evidence of other crimes, infra 
§ 1032; successive offenses and habitual criminals, 
infra §§ 1958, 1963; and evidence with respect to 
other crimes as affecting character or reputation 
of witnesses, in Witnesses §§ 491-537. 

§ 683. Exceptions to Rule 

The general rule excludfng evidence that accused 
committed other offenses Is subject to a number of ex¬ 
ceptions, as where such evidence tends directly or fairly 
to prove his guilt of the crime charged, or to connect 
him with It, or to rebut the defensive theory or a special 
defense, or to establish the absence of mistake or acci¬ 
dent, or where the crime charged and the other offense 
are closely related or connected; and evidence otherwise 
competent to establish accused’s guilt of the crime 
charged is not inadmissible because it incidentally tends 
to prove him guilty of another crime. 
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Quoted in: La.—State v. Ferrand, 27 So.2d 174, 175, 21ft 
La. 394, 167 A.L.R. 559. 
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writers in discussing this subject say 
that it is the repetition of incidents 
that tends to negative innocence in 
particular instances, and Wigmore 
adds that It is immaterial whether 
it is prior or subsequent.” 

Iowa,—State v. Baugh, 206 N.W. 250, 
251, 200 Iowa 1225. 

(2) "In criminal cases it is not per¬ 
missible in this state to put in evi¬ 
dence against an accused his convic¬ 
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tion of any offense other than those 
declared by the statute to be Infa¬ 
mous offenses.” 

Ill.—People v. Schallman, 113 N.E. 
113, 116, 273 Ill. 564. 

Purpose of admission 

(1) When, under any exception to 
the general rule excluding evidence 
of other crimes, such evidence is ad¬ 
mitted, it Is not for the purpose of 
permitting the accused to be con¬ 
victed of another crime, but merely 
as relevant proof tending to establish 
his guilt of the offense charged. 
Minn.—State v. Sweeney, 231 N.W. 

225, 180 Minn. 450, 73 A.L.R. 380. 
Wyo.—State v. Lowry, 212 P. 768, 29 
Wyo. 267. 

(2) "Separate crimes are admissi¬ 
ble only to show guilt where guilt 
or innocence is an issue and for no 
other purpose.” 

Ill.—People v. Popescue, 177 N.E. 739, 
743, 345 Ill. 142, 77 A.L.R. 1199. 

(3) Evidence of commission of oth¬ 
er crimes than that charged is ad¬ 
mitted only to render more certain 
ascertainment of exact truth as to 
instant charge. 

Cal.—People v. Albertson, 145 P.2d 
7, 23 C.2d 550. 

People v. Channell, 288 P.2d 326, 
136 C.A.2d 99. 

(4) Evidence relating to a prior 
conviction, Introduced after accused 
testified as a witness, is not to be 
considered by jury as evidence tend¬ 
ing to connect accused with commis¬ 
sion of offense charged, or for pur¬ 
pose of establishing his guilt, but may 
be used only to test credibility of 
witness. 

Iowa.—State v. Underwood, 80 N.W. 

2d 730, 248 Iowa 443. 

Miss.—Hassell v. State, 92 So.2d 194, 
229 Miss. 824. 

(5) State, in introducing testimony 
concerning other crimes committed 
by accused, may not make a prior or 
subsequent offense a feature instead 
of an incident, in view of fact that 
in any criminal prosecution such pro¬ 
cedure devolves from development of 
facts pertinent to the main issue of 
guilt or innocence into an attack on 
character of accused whose character 
is Insulated from attack unless he 
introduces the subject. 

Fla.—Williams v. State, 117 So.2d 
473. 

Well considered case 

N.Y.—People v. Molineux, 61 N.E. 
286, 168 N.Y. 264, 62 L.R.A. 193. 

55. U.S.—Gianotos v. U. S., C.CA. 
Cal., 104 F.2d 929. 

Kan.—State v. Frizell, 295 P. 658, 
132 Kan. 261. 

Ky.—Thomas v. Commonwealth, 214 
S.W. 929, 185 Ky. 226. 



22A C. J. S 


CRIMINAL LAW § 683 

and to be as much recognized, 66 and as well estab- forced, 59 in all cases where applicable, 60 because of 

lished, 57 as the rule; indeed, it has been said that the prejudicial effect and injustice of such evi- 

the so-called exceptions are not really such, but are dence, 61 and should not be departed from except 

part of the rule itself. 58 In some jurisdictions, the under conditions which clearly justify such a de¬ 
exceptions are provided for by statute. 68 - 5 parture. 62 So, these exceptions should be carefully 

limited, and their number and scope not increased, 63 
Notwithstanding the existence of these numerous and, if it is doubtful whether evidence of other of- 

exceptions, the general rule precluding admission of fenses falls within any of the exceptions to the rule, 

evidence of other offenses should be strictly en- it should be excluded. 63 * 5 


La.—Corpus Juris quoted in State v. 
Norphlis, 116 So. 374, 376, 166 La. 
893. 

Mo.—State v. Myers, 82 Mo. 658, 52 
Am.R. 389. 

N.C.—Corpus Juris Secundum cited 

in State v. McClain, 81 S.B.2d 364, 
366, 240 N.C. 171. 

W.Va.—Corpus Juris quoted in State 
v. Adkins, 156 S.E. 669, 109 W.Va. 
679. 

56. Okl.—Beach v. State, 230 P. 768, 
28 Okl.Cr. 348. 

57. Ark.—Stone v. State, 268 S.W. 
116, 162 Ark. 164. 

Ind.—Zimmerman v. State, 130 N.E. 
235, 190 Ind. 637. 

Minn.—Corpus Juris cited in State v. 
Monroe, 172 N.W. 313, 316, 142 
Minn. 394. 

Neb.—Smith v. State, 208 N.W. 126, 
114 Neb. 445—Welter v. State, 198 
N.W. 171, 112 Neb. 22. 

N.C.—State v. Flowers, 192 S.E. 110, 
211 N.C. 721—State v. Miller, 128 
S.E. 1, 189 N.C. 695. 

Okl—Michelin v. State, 90 P.2d 1081, 
66 Okl.Cr. 241. 

Pa.—Commonwealth v. Elias, 76 Pa. 
Super. 576. 

S.D.—State v. Nesbeth, 277 N.W. 36, 
66 S.D. 613. 

Tex.—Lytton v. State, 101 S.W.2d 
664, 131 Tex.Cr. 664. 

58. N.M.—State v. Lord, 84 P.2d 80, 
42 N.M. 638. 

58.5 La.—State v. Haddad, 69 So.2d 
411, 221 La. 337. 

Purpose 

(1) Purpose and object of statute 
with respect to admissibility of like 
acts of accused, etc., was to do away 
with rule as to proof of other of¬ 
fenses and to permit introduction of 
such testimony even though it might 
show or tend to show commission of 
another prior or subsequent offense 
by accused. 

Mich.—People v. Johnston, 43 N.W.2d 
334, 328 Mich. 213, 20 A.L.R.2d 
1001—People v. Hopper, 264 N.W. 
849, 274 Mich. 418. 

(2) Statute providing that no per¬ 
son is incompetent to testify in any 
court or legal proceeding in conse¬ 
quence of his having been convicted 
of an offense, but providing that 
conviction of a felony, or any other 
crime involving moral turpitude may 
be shown to affect his credibility, 


does not forbid or limit introduction 
of evidence of a prior conviction for 
purposes other than that of impeach¬ 
ing a witness, and does not, even 
by implication, modify rules of crim¬ 
inal pleading. 

Me.—State v. McClay, 78 A.2d 347, 146 
Me. 104. 

Xnoorporation of common, law rule 

(1) A statute embodying such ex¬ 
ceptions has been said to be merely 
declaratory of the common law rule. 
Ohio.—Russo v. State, 184 N.E. 241. 

126 Ohio St. 114. 

State v. Whigham, 20 N.E.2d 267, 
60 Ohio App. 181. 

(2) ‘We And nothing in the Con¬ 
stitution of either the state of Ohio 
or the United States which abrogates 
or limits this rule of common law 
incorporated in the statutes." 

Ohio.—State v. Hahn, 17 N.E.2d 302, 

394, 69 Ohio App. 178. 

Time of talcing effect 

Statute is applicable where it be¬ 
came effective after the commission 
of the crime charged but before in¬ 
dictment. 

Ohio.—Woodruff v. State, 173 N.E. 
206, 36 Ohio App. 287. 

59. Kan.—State v. Myrick, 317 P. 
2d 486, 181 Kan. 1056—State v. Fri- 
zell, 295 P. 658, 132 Kan. 261. 

La.—Corpus Juris cited in State v. 
Ferrand, 27 So.2d 174, 176, 210 La. 
394—Corpus Juris quoted in State 
v. Norphlis, 116 So. 374, 376, 166 
La. 893. 

Minn.—State v. Sweeney, 231 N.W. 

225, 180 Minn. 450, 73 A.L.R. 380. 
Mont.—Corpus Juris Secundum oited 
in State v. Sauter, 232 P.2d 731, 
734. 

N.T.—People v. Thau, 113 N.E. 556, 
219 N.Y. 39. 

People v. Horie, 16 N.Y.S.2d 235, 
258 App.Div. 246. 

N.C.—Corpus Juris Secundum cited 

in State v. McClain, 81 S.E.2d 364, 
240 N.C. 171. 

S.C.—Corpus Juris Secundum quoted 

in State v. Thompson, 96 S.E.2d 471, 
472, 230 S.C. 473. 

Care taken 

Care should always be taken not 
to convict accused of one alleged 
crime because he has been guilty of 
another. 

Ala.—Govan v. State, 116 So.2d 667— 
McCary v. State, 107 So.2d 903, 39 
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Ala.App. 642, certiorari denied 107 
So.2d 906, 268 Ala. 697. 

60. Colo.—Webb v. People, 49 P. 
2d 881, 97 Colo. 262—Warford v. 
People, 96 P. 656, 43 Colo. 107. 

N.C.—State v. Beam, 115 S.E. 176, 
184 N.C. 730. 

61. La,—State v. Barber, 120 So. 33, 
167 La. 635. 

62. Fla.—Corpus Juris cited in Boy- 
ett v. State, 116 So. 476, 477, 95 Fla. 
597, followed in Gunnels v. State, 
118 So. 919, 96 Fla. 659—Ryan v. 
State, 92 So. 571, 83 Fla. 610. 

Ill.—People v. Epping, 162 N.E.2d 366, 
17 Ill.2d 557. 

Kan.—State v. Frizell, 295 P. 658, 182 
Kan. 261. 

La.—Corpus Juris cited in State v. 
Ferrand, 27 So.2d 174, 175, 210 La. 
394—State v. Rives, 190 So. 374, 
193 La. 186—Corpus Juris quoted 
in State v. Norphlis, 116 So. 374, 
375, 165 La. 893. 

Tex.—Urban v. State, 253 S.W.2d 38, 
158 Tex.Cr. 106—Higgins v. State, 
222 S.W. 241, 87 Tex.Cr. 424. 

Wash.—State v. Eder, 78 P. 1023, 36 
Wash. 482. 

Necessity 

Evidence of another offense coming 
within one of the exceptions “is yet 
inadmissible unless it ‘may be con¬ 
sidered reasonably necessary in the 
light of all the facts of the partic¬ 
ular case to accomplish the purpose 
for which it is offered/ State v. 
Lyle, 118 S.E. 803, 125 S.C. 406." 

S.C.—State v. Gregory, 4 S.E.2d 1, 5, 
191 S.C. 212. 

63. Colo.—Corpus Juris quoted In 
Smaldone v. People, 88 P.2d 103, 
117, 103 Colo. 498. 

Fla.—Nickels v. State, 106 So. 479, 90 
Fla. 659. 

Ga.—Green v. State, 136 S.E. 323, 36 
Ga.App. 281. 

Or.—State v. Willson, 233 P. 259, 
113 Or. 450, 39 A.L.R. 84. 

Utah.—Corpus Juris Secundum cited 
in State v. Pollock, 129 P.2d 554, 
102 Utah 587. 

16 C.J. p 587 note 1. 

63.5 Miss.—Hawkins v. State, 80 So. 

2d 1, 224 Miss. 309. 

Neb.—Sail v. State, 61 N.W.2d 256, 
157 Neb. 688. 
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In determining the admissibility of evidence of 
other offenses, whether the offenses other than the 
one charged occurred before or after the time of the 
crime charged ordinarily is immaterial. 63 * 10 The 
competency of evidence of other criminal acts of 
accused is not determined solely by the recency and 
similarity of the other acts, 63 - 15 and the time elaps¬ 
ing between the transaction by accused previous to 
the offense charged and such offense is not the con¬ 
trolling factor in determining admissibility of evi¬ 
dence of the previous transaction; 63 * 20 the rela¬ 
tionship between or among parties, the similarity of 
occasions and locations, and many other things enter 
into the calculation. 63 - 26 In this connection, the 
length of time over which an inquiry as to other 
offenses committed by accused may extend is within 
the discretion of the trial court. 64 

The other offense must not, however, be too re¬ 
mote in point of time to be of evidentiary value, 64 * 5 


and it has been said that, as a general rule, in order 
to be admissible, it must appear that the evidence 
of other offenses relates to offenses which occurred 
shortly before or after the commission of the offense 
on trial. 65 Whether prior criminal transactions, evi¬ 
dence of which is otherwise admissible under an ex¬ 
ception to the general rule, are too remote in point 
of time is a question of fact and not a question of 
the statute of limitations. 66 - 5 The length of time 
that transpires merely goes to the weight of the 
evidence concerning subsequent offenses and not to 
its admissibility. 65 - 10 

The problem concerning the admissibility of evi¬ 
dence of other offenses is, in its essence, merely a 
special aspect of the broad general problem of rele¬ 
vancy, 65 * 15 and generally, the test of admissibility of 
such evidence is whether the evidence is relevant 
and material to any issue on the trial, 65 - 20 or whether 
it fairly tends to prove the particular offense 


33.10 Cal.—People v. Guthrie, 229 P. 
2d 841, 103 C.A.2d 468—People v. 
Darnell, 218 F.2d 172, 97 C.A.2d 630. 
N.Y.—People v. Rutman, 24 N.Y.S.2d 
334, 260 App.Div. 784. 

Statutory exceptions to general 
rule that evidence of commission of 
an offense other than one with which 
accused is charged Is not admissible 
apply not only to prior criminal of¬ 
fenses committed by him but also to 
offenses committed subsequent to of¬ 
fense charged. 

La.—State v. Johnson, 82 So.2d 24, 
228 La. 317. 

63.15 Ark.—Alford v. State, 266 S. 
W.2d 804, 223 Ark. 330. 

63.20 Ga.—Chambers v. State, 46 S. 

E.2d 724, 76 Ga.App. 269. 

Iowa.—State v. Huntington, 80 N.W. 
2d 744, 248 Iowa 430. 

63.25 Iowa.—State v. Huntington, 
supra. 

64. U.S.—Kempe v. U. S., C.C.A. 
Iowa, 161 F.2d 680—Weiss v. U. S., 
C.C.A.La., 122 F.2d 675, certiorari 
denied 62 S.Ct. 300, 314 U.S. 687, 
86 L.Ed. 550, rehearing denied 62 
S.Ct. 478, 314 U.S. 716, 86 L.Ed. 
670. 

Colo.—Corpus Juris Secundum quoted 
in Perry v. People, 181 P.2d 439, 
442. 

Mont.—State v. Semmens, 71 P.2d 
913, 105 Mont. 113—State v. Keays, 
34 P.2d 865, 97 Mont. 404—State 
v. Hall, 126 P. 639, 46 Mont. 498. 
Neb.—Sail v. State, 61 N.W.2d 266, 
167 Neb. 688. 

Or.—State v. Peden, 348 P.2d 461. 

64.5 Tex.—Urban v. State, 253 S.W. 
2d 38, 158 Tex.Cr. 106. 

65. Ark.—Wilson v. State, 41 S.W. 
2d 764, 184 Ark. 119. 


Colo.—Corpus Juris Secundum quot¬ 
ed ia Perry v. People, 181 P.2d 439, 
442. 

Same day or night 

However, "proof of an independent 
crime is not admissible by sheer 
force of the fact that it was com¬ 
mitted on the same day or night.” 
Tex.—Missouri v. State, 4 S.W.2d 68, 
109 Tex.Cr. 193. 

65.5 Ga.—McFarlin v. State, 98 S.E. 
2d 99, 95 Ga.App. 425. 

65.10 U.S.—Kempe v. U. S., C.C.A. 
Iowa, 151 F.2d 680. 

N.Y.—People v. Rutman, 24 N.Y.S.Sd 
334, 260 App.Div. 784. 

Remoteness 

(1) Remoteness in time of prior of¬ 
fense affects only weight of evidence 
and not its relevancy or admissi¬ 
bility. 

Cal.—People v. Kerns, 285 P.2d 81, 
134 C.A. 110—People v. Donaldson, 
278 P.2d 739, 130 C.A.2d 250—Peo¬ 
ple v. Grimes, 248 P.2d 130, 113 
C.A.2d 365—People v. Burns, 241 
P.2d 308, 109 C.A.2d 524, hearing 
denied 242 P.2d 9, 109 C.A.2d 524. 
Ga.—Register v. State, 51 S.E.2d 594, 
78 Ga.App. 649. 

Kan.—State v. Fannan, 207 F.2d 1176, 
167 Kan. 723. 

(2) Remoteness of prior convic¬ 
tions decreases probative force of 
evidence with respect thereto, intro¬ 
duced on entrapment issue. 

U.S.—'U. S. v. Sherman, C.A.N.Y., 240 
F.2d 949, reversed on other grounds 
78 S.Ct. 819, 366 U.S. 369, 2 L.Ed.2d 
848. 

65.15 Or.—State v. Long, 244 P.2d 
1033, 195 Or. 81. 


Ala.—Garner v. State, 114 So.2d 385, 
269 Ala. 531. 

Fla.—Williams v. State, 110 So.2d 
654, certiorari denied Williams v. 
Florida, 80 S.Ct. 102, 361 U.S. 847, 
4 L.Ed.2d 86. 

Ga.—Fowler v. State, 60 S.E.2d 473, 
82 GaApp. 197—Chambers v. State, 
45 S.E.2d 724, 76 Ga.App. 269. 

Ill.—People v. Davis, 151 N.E.2d 308, 
14 Ill.2d 196—People v. Davis, 107 
N.E.2d 607, 412 Ill. 391—People v. 
Polenik, 96 N.E.2d 414, 407 Ill. 337. 
Iowa.—State v. Meeks, 66 N.W.2d 76, 
245 Iowa 1231, certiorari denied 
Meeks v. State of Iowa, 75 S.Ct. 
225, 348 U.S. 902, 99 L.Ed. 708. 
Tenn.—Gray v. State, 235 S.W. 2d 20, 
191 Tenn. 526. 

"Whether evidence of other dis¬ 
tinct crimes properly falls within 
any of the recognized exceptions 
noted is often a difficult matter to 
determine. The acid test is its 
logical relevancy to the particular 
excepted purpose or purposes for 
which it is sought to be introduced. 
If it is logically pertinent in that it 
reasonably tends to prove a mate¬ 
rial fact in issue, it is not to be re¬ 
jected merely because it incidentally 
proves the defendant guilty of an¬ 
other crime. But the dangerous 
tendency and misleading probative 
force of this class of evidence re¬ 
quire that its admission should be 
subjected by the courts to rigid 
scrutiny. . . . [If] the court 

does not clearly perceive the con¬ 
nection between the extraneous 
criminal transaction and the crime 
charged, that is, its logical rele¬ 
vancy, the accused should be given 
the benefit of the doubt, and the 
evidence should be rejected.” 

S.C.—State v. Gregory, 4 S.E.2d 1, 4, 
191 S.C. 212—State v. Lyle, 118 S. 
E. 803, 807, 125 S.C. 406, 


65.20 U.S.—O’Dell v. U. S., C.A.Colo., 
251 F.2d 704. 
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vant and tends directly or fairly to prove, or throw 
light on, accused’s guilt of the crime charged, or to 
connect him with it, 66 or to prove some particular 


Application of general tests 

General tests of admissibility of 
evidence in a criminal case are, does 
it tend logically, naturally, and by 
reasonable inference to establish any 
fact material for the people or to 
overcome any material matter 
sought to be proved by the defense, 
and, if it does, it is admissible re¬ 
gardless of whether it embraces the 
commission of another crime, wheth¬ 
er the crime is similar in kind and 
whether it is part of a single design. 
Cal.—People v. Citrino, 294 P.2d 32, 
46 C.2d 284—People v. Sykes, 280 
P.2d 769, 44 C.2d 166, certiorari de¬ 
nied 76 S.Ct. 780, 349 U.S. 934, 99 
L.Ed. 1263—People v. Dabb, 197 P. 
2d 1, 32 C.2d 491—People v. Peete, 
169 P-2d 924, 28 C.2d 306, certiorari 
denied 67 S.Ct. 366, 329 U.S. 790, 91 
L.Ed. 677, rehearing denied 67 S. 
Ct. 490, 329 U.S. 832, 91 L.Ed. 706, 
certiorari denied 67 S.Ct. 1186, 331 
U.S. 783, 91 L.Ed. 1816, 

People v. Kostal, 323 P.2d 1020, 
169 C.A.2d 444—People v. Freytas, 
321 P.2d 782, 157 C.A.2d 706-Peo¬ 
ple v. Bean, 308 F.2d 27, 149 C.A.2d 
299—People v. Torres, 295 P.2d 904, 
140 C.A.2d 761—People v. Lyon, 
288 P.2d 67, 136 C.A.2d 668—People 
v. Fong, 277 P.2d 869, 129 C.A.2d 
667—People v. Quock Wong, 276 P. 
2d 778, 128 C.A.2d 562—People v. 
Hughes, 267 P.2d 376, 123 C.A.2d 
767—People v. Gorgol, 266 P.2d 69, 
122 C.A.2d 281—People v. Guthrie, 
229 P.2d 841, 103 C.A.2d 468. 

€5.25 Ill.—People v. Rogers, 110 N. 

E. 2d 201, 413 Ill. 601—People v. 
Kasallis, 52 N.E.2d 209, 385 Ill. 158 
—People v. Mangano, 30 N.E.2d 
428, 376 Ill. 72. 

Iowa.—State v. Rand, 26 N.W.2d 800, 
238 Iowa 260, 170 A.L.R. 289. 
Kan.—State v. Phillips, 259 P.2d 185, 
175 Kan. 50—State v. Owen, 176 P. 
2d 564, 162 Kan. 255. 

Md.—Jones v. State, 35 A.2d 916, 182 
Md. 653. 

Okl.—Fields v. State, 138 P.2d 124, 
77 Okl.Cr. 1. 

Wash.—State v. Americk, 256 P.2d 
278, 42 Wash.2d 504—State v. Goe¬ 
bel, 240 P.2d 251, 40 Wash.2d 18. 

66. U.S.—Hess v. U. S., C.A.Mo., 254 

F. 2d 585—Jones v. U. S., C.A.Okl., 
251 F.2d 288, certiorari denied 78 
S.Ct. 703, 366 U.S. 919, 2 L.Ed.2d 
715—Bram v. U. S., C.A.Minn., 22G 
F.2d 858—Jencks v. U. S., C.A.Tex., 
226 F.2d 640, reversed on other 
grounds 77 S.Ct. 1007, 363 U.S. 657, 
1 L.Ed.2d 1103— Corpus Juris Se¬ 
cundum cited in U. S. v. Wall, C.A. 

Ill., 225 F.2d 905, 907, certiorari de¬ 
nied 76 S.Ct. 307, 360 U.S. 935, 100 
L.Ed. 816—McGregor v. U. S„ C.A. 


Md., 206 F.2d 583—U. S. v. Fug- 
liese, C.C.A.N.T., 153 F.2d 497—U. 
S. v. Tandaric, C.C.A.Ind., 152 F.2d 
3, certiorari denied 66 S.Ct. 703, 
327 U.S. 786, 90 L.Ed. 1012— Corpus 
Juris Secundum cited In Hubby v. 
U. S., C.C.A.Tex., 150 F.2d 165, 168 
—Minner v. U. S., C.C.A.Kan., 57 
F.2d 506—Capone v. U. S., C.C.A. 

111., 51 F.2d 609, certiorari denied 
52 S.Ct. 44, 284 U.S. 669, 76 L.Ed. 
1534—Hass v. U. S., C.C.A.Cal., 31 
F.2d 13, certiorari denied 49 S.Ct. 
380, 279 U.S. 865, 73 L.Ed. 1003- 
Cook v. U. S., C.C-A.Okl., 28 F.2d 
730—Niederluecke v. U. S., C.CjV. 
Mo., 21 F.2d 511—Weiner v. U. S., 
C.C.A.Pa., 20 F.2d 522—Lynch v. U. 

5., C.C.A.S.C., 12 F.2d 193—Ast- 
wood v. U. S., C.C.A.Mo., 1 F.2d 
639—Newman v. U. S., C.C.A.W.Va., 
289 F. 712. 

U. S. v. Cohen, D.C.Pa., 73 F. 
Supp. 96. 

Ala.—Franklin v. State, 82 So.2d 316, 
38 Ala.App. 274—Brasher v. State, 
30 So.2d 26, 33 Ala.App. 13, af¬ 
firmed 30 So.2d 31, 249 Ala. 96. 
Ark.—Cain v. State, 233 S.W. 779, 
149 Ark. 616. 

Cal.—People v. Sykes, 280 P.2d 769, 
44 C.2d 166, certiorari denied 75 
S.Ct. 780, 349 U.S. 934, 99 L.Ed. 
1263—People v. Jackson, 223 P.2d 
236, 36 C.2d 281, certiorari denied 
Jackson v. People of State of Cal., 
71 S.Ct. 355, 340 U.S. 922, 95 L.Ed. 
666—People v. Peete, 169 P.2d 924, 
28 C.2d 306, certiorari denied 67 S. 
Ct. 356, 329 U.S. 790, 91 L.Ed. 677, 
rehearing denied 67 S.Ct. 490, 329 
U.S. 832, 91 L.Ed. 705, certiorari 
denied 67 S.Ct. 1185, 331 U.S. 783, 

91 L.Ed. 1815—People v. Morani, 
236 P. 135, 196 C. 154. 

People v. Cervantes, App., 2 Cal. 
Rptr. 107—People v. Kostal, 323 P. 
2d 1020, 159 C.A.2d 444—People v. 
Rickson, 246 P.2d 700, 112 C.A.2d 
475—People v. Robinson, 228 P.2d 
583, 102 C.A.2d 800—People v. 

Boyd, 213 P.2d 724, 95 CA.2d 831 
—People v. Wilson, 115 P.2d 598, 
46 C.A.2d 218—People v. Buyle, 70 
P.2d 955, 22 C.A.2d 143—People v. 
McGill, 255 P. 261, 82 C.A. 98—Peo¬ 
ple v. Foster, 249 P. 231, 79 C.A. 
328—People v. Follette, 240 P. 502, 
74 C.A. 178—People v. Booth, 236 
P. 987, 72 C.A. 160—People v. Oak- 
leaf, 220 P. 24, 66 C.A. 314. 

Conn.—State v. Gilligan, 103 A. 649, 

92 Conn. 526. 

Del.—Garboctowslci v. State, 123 A. 

395, 2 W.W.Harr. 386. 

D.C.—Fall v. U. S., 49 F.2d 506, 60 
App.D.C. 124, certiorari denied 51 
S.Ct. 657, 283 U.S. 867, 75 L.Ed. 
1471. 


Fla.—Talley v. State, 36 So.2d 201, 

160 Fla. 593—Thomas v. State, 181 
So. 337, 132 Fla. 78. 

Ga.—Andrews v. State, 26 S.E.2d 263, 
196 Ga. 84, certiorari denied 64 S. 
Ct. 87, 320 U.S. 780, 88 L.Ed. 468— 
Wilson v. State, 160 S.E. 319, 173 
Ga. 275—Cox v. State, 139 S.E. 861, 
165 Ga. 145. 

Bennings v. State, 185 S.E. 370, 
53 Ga.App. 218—Gray v. State, 182 
S.E. 862, 52 Ga.App. 209—Smith v. 
State, 164 S.E. 451, 45 Ga.App. 356 
—Green v. State, 133 S.E. 877, 35 
Ga.App. 500—Goldberg v. State, 92 
S.E. 957, 20 Ga.App. 162. 

Idaho.—State v. Emory, 46 P.2d 67, 
56 Idaho 649—State v. Montgom¬ 
ery, 285 P. 467, 48 Idaho 760. 

Ill.—People v. Jackson, 138 N.E.2d 
528, 9 I11.2d 484—People v. Ciucci, 
137 N.E.2d 40, 8 I11.2d 619, affirm¬ 
ed Ciucci v. State of Illinois, 78 
S.Ct. 839, 356 U.S. 571, 2 L.Ed.2d 
983, rehearing and modification de¬ 
nied Ciucci v. People of State of 
Illinois, 78 S.Ct. 1367, 357 U.S. 924, 
2 L.Ed.2d 1375—People v. Black, 10 
N.E.2d 801, 367 Ill. 209—People v. 
McDonald, 6 N.E.2d 182, 365 III. 
233—People v. Cozzi, 2 N.E.2d 915, 
364 Ill. 20—People v. Deal, 192 N.E. 
649, 357 Ill. 634—People v. Pulliam, 
185 N.E. 599, 352 Ill. 318—People 
v. Lenhardt, 173 N.E. 155, 340 Ill. 
538—People v. Cummings, 170 N.E. 
750, 338 Ill. 636—People v. Durkin, 

161 N.E. 739, 330 Ill. 394—People 
v. Pargone, 158 N.E. 716, 327 HI. 
463—People v. Beard, 155 N.E. 321, 
324 Ill. 311—People v. Campbell, 
153 N.E. 596, 323 Ill. 129—People 
v. Folignos, 153 N.E. 373, 322 Ill. 
304—People v. Fricker, 151 N.E. 
280, 320 Ill. 495—People v. Mc- 
Guirk, 143 N.E. 855, 312 Ill. 257- 
People v. Meisner, 142 N.E. 482, 
311 Ill. 40—People v. Laures, 124 
N.E. 585, 289 Ill. 490—People v. 
Reed, 122 N.E. 806, 287 Ill. 606- 
People v. Jennings, 96 N.E. 1077, 
252 Ill. 534, 43 L.R.A.,N.S., 1206. 

People v. Olive, 248 IlLApp. 220. 

Ind.—Tresenriter v. State, 64 N.E.2d 
295, 224 Ind. 10—Smith v. State, 21 
N.E.2d 709, 215 Ind. 629—Zimmer¬ 
man v. State, 130 N.E. 235, 190 
Ind. 537. 

Iowa.—Corpus Juris Secundum quot¬ 
ed in State v. Rand, 25 N.W.2d 800, 
809, 238 Iowa 250, 170 A.L.R. 289- 
State v, Campbell, 228 N.W. 22, 
209 Iowa 619—State v. Wallack, 
188 N.W. 131, 193 Iowa 941. 

Kan.—State v. Myrick, 317 F.2d 485, 
181 Kan. 1056—State v. Peasley, 
295 P.2d 627, 179 Kan. 314—State 
v. Momb, 95 F.2d 349, 150 Kan. 
674. 
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Ky.—Douglas v. Commonwealth, 211 
S.W.2d 156, 307 Ky. 391—Thomas v. 
Commonwealth, 214 S.W. 929, 185 
Ky. 226. 

La.— Corpus Juris Secundum cited in 

State v. Ferrand, 27 So.2d 174, 175, 
210 La. 394, 167 A.L.R. 659—State 
v. Rives, 190 So. 374, 193 La. 186. 
Md.—Bryant v. State, 116 A.2d 502, 
207 Md. 565—Rouse v. State, 97 
A.2d 285, 202 Md. 481, certiorari de¬ 
nied Rouse v. State of Maryland, 
74 S.Ct. 104, 346 U.S. 865, 98 L.Ed. 
376—Wood v. State, 62 A.2d 576, 
191 Md. 658—Berger v. State, 20 A. 
2d 146, 179 Md. 410—Mitchell v. 
State, 16 A.2d 161, 178 Md. 579— 
Hitzelberger v. State, 197 A. 605, 
174 Md. 152—Callahan v. State, 197 
A- 589, 174 Md. 47 —Young v. State, 
136 A. 46, 152 Md. 89. 

Mass.—Commonwealth v. Simpson, 
13 N.E.2d 939, 300 Mass. 45, certio¬ 
rari denied Simpson v. Common¬ 
wealth of Massachusetts, 58 S.Ct. 
950, 304 U.S. 565, 82 L.Ed. 1531- 
Commonwealth v. Gettigan, 148 N. 
E. 113, 252 Mass. 450—Common¬ 
wealth v. Feci, 127 N.E. 602, 235 
Mass. 562. 

Mich.—People v. Seaton, 209 N.W. 
917, 235 Mich. 698. 

Minn.—State v. Reilly, 238 N.W. 492, 
184 Minn. 266. 

Miss.—Hawkins v. State, 80 So.2d 1, 
224 Miss. 309. 

Mo.—State v. Taylor, 324 S.W.2d 643 
—State v. Wilson, 320 S.W.2d 525 
—State v. Garrison, 305 S.W.2d 
447 —state v. Fisher, 302 S.W.2d 
902 —State v. Dees, 276 S.W.2d 201 
—State v. Medley, 232 S.W.2d 519, 
360 Mo. 1032, certiorari denied Med¬ 
ley v. Eidson, 71 S.Ct. 568, 340 U.S. 
956, 95 L.Ed. 689—State v. Shilkett, 
204 S.W.2d 920, 356 Mo. 1081— 
State v. Garrison, 116 S.W.2d 23, 
342 Mo. 453—State v. Krebs, 106 S. 
W.2d 428, 341 Mo. 58—State v. 

Wolff, 87 S.W.2d 436, 337 Mo. 1007 
—State v. Flores, 55 S.W.2d 953, 
332 Mo, 74—State v. Buxton, 22 S. 
W.2d 635, 324 Mo. 78. 

State v. Jones, 164 S.W.2d 85, 
237 Mo.App. 714—State v. Calbert, 
App., 282 S.W. 106—State v. Salter, 
App., 256 S.W. 1068—State v. 
White, App., 223 S.W. 683. 

Mont.—State v. Simpson, 95 P.2d 761, 
109 Mont. 198. 

N©v.—State v. Behiter, 29 P.2d 1000, 
55 Nev. 236—State v. Hall, 13 P.2d 
624, 54 Nev. 213. 

N.M.—State v. Borrego, 195 P.2d 622, 
62 N.M. 202—State v. Lord, 84 P.2d 
80, 42 N.M. 638—State v. Pino, 158 
P. 131, 21 N.M. 660. 

—People v. Richardson, 118 N.E. 
514, 222 N.Y. 103. 

N.C.—State v. Smoak, 195 S.E. 72, 
213 N.C. 79. 

Okl.—'Walker v. State, 222 P.2d 763, 
92 Okl.Cr. 256—Taylor v. State, 213 
p.2d 588, 90 Okl.Cr. 283—Fitzgerald 
v. State, 188 P.2d 396, 85 Okl.Cr. 

376 —Corpus Juris Secundum cited 


in Smith v. State, 175 P.2d 348, 
352, 83 Okl.Cr. 209—Spivey v. State, 
104 P.2d 263, 69 Okl.Cr. 397—Clark 
v. State, Cr., 91 P.2d 686, 66 Okl.Cr. 
255—Michelin v. State, Cr., 90 P.2d 
1081, 66 Okl.Cr. 241—Janeway v. 
State, 71 P.2d 130, 62 Okl.Cr. 264- 
Mason v. State, 65 P.2d 203, 60 
Okl.Cr. 427—Brockman v. State, 61 
P.2d 273, 60 Okl.Cr. 75—Bouyer v. 
State, 43 P.2d 153, 57 Okl.Cr. 22- 
Brock v. State, 32 P.2d 88, 55 Okl. 
Cr. 410—Ellis v. State, 19 P.2d 972, 
54 Okl.Cr. 295—Griffin v. State, 3 
P.2d 239, 52 Okl.Cr. 106—Hughes v. 
State, 299 P. 240, 51 Okl.Cr. 11— 
Gourley v. State, 292 P. 873, 49 
Okl.Cr. 24—Fray v. State, 285 P. 
142, 46 Okl.Cr. 260—Oldham v. 

State, 275 P. 383, 42 Okl.Cr. 209— 
Jackson v. State, 274 P. 696, 42 

Okl.Cr. 86—Hill v. State, 272 P. 
490, 41 Okl.Cr. 266—Welch v. State, 
271 P. 172, 41 Okl.Cr. 207—Call v. 
State, 264 P. 643, 39 Okl.Cr. 264- 
Wheat v. State, 259 P. 279, 38 Okl. 
Cr. 119—Reeves v. State, 265 P.162, 
36 Okl.Cr. 409—Johnson v. State, 
249 P. 971, 35 Okl.Cr. 212—Tolbert 
v. State, 245 P. 659, 34 Okl.Cr. 110 

—Davis v. State, 237 P. 471, 31 

Okl.Cr. 109—Morris v. State, 236 P. 
443, 30 Okl.Cr. 382—Littrell v. 

State, 208 P. 1048, 21 Okl.Cr. 466— 
Emerson v. State, 193 P. 743, 18 
Okl.Cr. 109—Smith v. State, 171 P. 
341, 14 Okl.Cr. 348. 

Or.—State v. Long, 244 P.2d 1033, 

195 Or. 81—State v. Dennis, 159 P. 
2d 838, 177 Or. 73, rehearing denied 
161 P.2d 670, 177 Or. 73—State v. 
Ewing, 149 P.2d 765, 174 Or. 487- 
State v. Gillis, 59 P.2d 679, 154 Or. 
232—State v. Sullivan, 11 P.2d 1054, 
139 Or. 640—State v. Lee Wye, 263 
P. 60, 123 Or. 595. 

Pa.—Commonwealth v. Weston, 147 
A. 79, 297 Pa. 382—Commonwealth 
v. Parker, 143 A. 904, 294 Pa. 144. 

Commonwealth v. Benedict, 173 
A. 853, 113 Pa.Super. 504—Com¬ 
monwealth v. Bennett, 168 A. 499, 
110 Pa.Super. 303—Commonwealth 
v. Lipschutz, 89 Pa.Super. 142. 

Commonwealth v. Bertman, 37 
Fa.Dist. & Co. 93, 56 Montg.Co. 55 
—Commonwealth v. Buck, 13 Fa. 

! Dist. & Co. 361. 

S.C.—State v. Shumpert, 11 S.E.2d 
523, 195 S.C. 387. 

S.D.—State v. Staley, 223 N.W. 943, 
54 S.D. 552, reversed on other 
grounds 229 N.W. 373, 56 S.D. 495. 
Tenn.—Crawford v. State, 273 S.W.2d 
689, 197 Tenn. 411—Harris v. State, 
227 S.W.2d 8, 189 Tenn. 635—Pat¬ 
terson v. State, 195 S.W.2d 26, 184 
Tenn. 39—Waller v. State, 160 S. 
W.2d 404, 178 Tenn. 509—Mays v. 
State, 238 S.W. 1096, 145 Tenn. 
118. 

Poston v. State, 256 S.W.2d 63, 
36 Tenn.App. 413. 

Tex.—Wise v. State, 258 S.W.2d 326, 
158 Tex.Cr. 557—Medina v. State, 
193 S.W.2d 196, 149 Tex.Cr. 249— 
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Compton v. State, 186 S.W.2d 74, 
148 Tex.Cr. 204—O’Keefe v. State, 
167 S.W.2d 1035, 145 Tex.Cr. 349- 
West v. State, 145 S.W.2d 580, 140 
Tex.Cr. 493—Sumner v. State, 112 
S.W.2d 453, 133 Tex.Cr. 501—Pol¬ 
anco v. State, 106 S.W.2d 1057, 133 
Tex.Cr. 7—Tyler v. State, 81 S.W. 
2d 686, 128 Tex.Cr. 494—Rayburn v. 
State, 81 S.W.2d 96, 128 Tex.Cr. 
257—Williams v. State, 68 S.W.2d 
501, 125 Tex.Cr. 410—McGowan v. 
State, 36 S.W.2d 156, 117 Tex.Cr. 
74—Enix v. State, 16 S.W.2d 818, 
112 Tex.Cr. 376—White v. State, 7 
S.W.2d 1086, 110 Tex.Cr. 206—San¬ 
derson v. State, 3 S.W.2d 453, 109 
Tex.Cr. 142—Curtis v. State, 284 
S.W. 950, 104 Tex.Cr. 473—Nichols 
v. State, 260 S.W. 1050, 97 Tex.Cr. 
174—Frazier v. State, 246 S.W. 391, 
93 Tex.Cr. 134. 

Utah.—State v. Harries, 221 P.2d 605, 
118 Utah 260. 

Va.—Colvin v. Commonwealth, 137 
S.E. 476, 147 Va. 663. 

Wash.—State v. Baird, 93 F.2d 409, 
200 Wash. 227. 

W.Va.—State v. Leatherwood, 164 S. 

E. 295, 112 W.Va. 339—State v. 
Adkins, 155 S.E. 669, 109 W.Va. 
579. 

16 C.J. p 588 note 8. 

Method or technique 

(1) Inference may be drawn from 
similarity of method employed in 
the offense charged and the other of¬ 
fenses where peculiar or novel means 
or instrumentalities are used in each. 
Ind.—Smith v. State, 21 N.E.2d 709, 

215 Ind. 629. 

Ky.—Sessmer v. Commonwealth, 103 
S.W.2d 647, 268 Ky. 127. 

(2) Fact, however, that same tech¬ 
nique was adopted In committing 
crime with which accused was charg¬ 
ed, as was used in a prior offense, is 
not, standing alone, sufficient to au¬ 
thorize admission of evidence of the 
prior offense. 

Ohio.—State v. Urick, App., 58 N.E. 
2d 216. 

Fact that other crimes are numer¬ 
ous is not ground for admitting evi¬ 
dence thereof, if it has no tendency 
to prove the crime for which accused 
is on trial. 

N.M.—State v. Lord, 84 P.2d 80, 42 
N.M. 638. 

Corroboration 

(1) General rule of exclusion has 
been said to be subject to an excep¬ 
tion "in those cases in which the evi¬ 
dence offered has a natural tendency 
to corroborate or supplement admit¬ 
ted direct evidence.” 

U.S.—Hass v. U. S., C.C.A.Cal., 31 

F. 2d 13, 15, certiorari denied 49 S. 
Ct. 480, 279 U.S. 865, 73 L.Ed. 1003. 

N.Y.—People v. Thompson, 106 N.E. 
78, 212 N.Y. 249, 251, L.R.A.1915D, 
236, Ann.Cas.l915D, 162. 

(2) Other authorities, likewise, 
hold such evidence admissible as 
corroborating or confirming the evi- 
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element, or material fact in such crime; 67 and evi- | dence of other offenses may be received if relevant 


dence tending to show accused's guilt 
of the crime charged. 

U.S.—U. S. v. Wall, C.A.I11., 225 F.2d 
905, certiorari denied 76 S.Ct. 307, 
350 U.S. 935, 100 L.Ed. 816— 

Schwartz v. U. S., C.C.A.Cal. # 160 F. 
2d 718. 

Ga.—Green v. State, 158 S.E. 285, 
172 Ga. 635. 

Minn.—State v. Monroe, 172 N.W. 
313, 142 Minn. 394. 

Mont.—State v. Semmens, 71 P.2d 
913, 105 Mont. 113—State v. 

Hughes, 246 P. 959, 76 Mont. 421. 
Neb.—Adams v. State, 294 N.W. 396, 
138 Neb. 613—Smith v. State, 208 
N.W. 126, 114 Neb. 445—Welter v. 
State, 198 N.W. 171, 112 Neb. 22. 

(3) On the other hand, there is 
authority opposed to such admission 
on the ground of corroboration. 

Ala.—Baker v. State, 97 So. 901, 19 

Ala.App. 437, certiorari denied Ex 
parte State ex rel. Attorney Gen¬ 
eral, 97 So. 903, 210 Ala. 320. 

Cal.—People v. Musumeci, 284 P.2d 
168, 133 C.A.2d 354—Larson v. Lar¬ 
sen, 236 P. 979, 72 C.A. 169. 

16 C.J. p 586 note 98 [e] (1). 

(4) Corroboration as to continu¬ 
ing offense see infra 8 689. 

Besi8tan.ee of arrest 

(1) Where one, after commission 
of a crime, flees and either evades 
or actively resists arrest, all facts 
showing evasion or resistance of ar¬ 
rest are competent even though they 
disclose commission of another 
crime. 

Ky.—Commonwealth v. Howard, 287 
S.W.2d 926—Grigsby v. Common¬ 
wealth, 184 S.W.2d 77, 299 Ky. 32. 

(2) Where separate crime indi¬ 
cates resistance to arrest for crime 
charged, is in closo proximity in time 
or locality or otherwise so associated, 
details thereof are properly received 
to show force and vigor with which 
one arrested so resisted, and extent 
and nature of acts committed during 
his resistance, and details are ma¬ 
terial to evidence of resistance, and 
are indicative of and a measure of 
consciousness of guilt. 

Ill.—People v. Sustak, 153 N.E.2d 
849, 15 I11.2d 115. 

Evidence of attempt to escape from 
Jail is admissible, although it tends 
to show extraneous crime, if it has 
probative force with respect to crime 
charged. 

Mass.—Commonwealth v. Madeiros, 
151 N.E. 297, 255 Mass. 304, 47 A. 
L.R. 962. 

Crime charged not conspiracy 

“Where evidence of transactions 
between those charged to have been 
associated in the commission of a 
criminal act throws light upon the 
particular transaction for which 
they were indicted, it is admissible, 


regardless of the fact that it tends 
to implicate the defendants in the 
commission of other offenses. . . . 
This is true although the crime 
charged is not conspiracy." 

U.S.—Devoe v. U. S., C.C.A.Mo., 103 
F.2d 584, 588, certiorari denied 60 
S.Ct. 84, 308 U.S. 571, 84 L.Ed. 479. 
67. U.S.—Grant v. U. S., C.A.Ky., 
255 F.2d 341, certiorari denied 79 
S.Ct. 48, 358 U.S. 828, 3 L.Ed.2d 68 
—Smith v. U. S., C.A.Mo., 236 F.2d 
260, certiorari denied 77 S.Ct. 148, 
352 U.S. 909, 1 L.Ed.2d 118, rehear¬ 
ing denied 77 S.Ct. 1280, 353 U.S. 
989, 1 L.Ed.2d 1147—Hubby v. U. 
S., C.C.A.Tex., 150 F.2d 165—Hil¬ 
liard v. U. S., C.C.A.Va., 121 F.2d 
992, certiorari denied 62 S.Ct. Ill, 
314 U.S. 627, 86 L.Ed. 503—'Vause 
v. U. S., C.C.A.N.Y., 53 F.2d 346, 
certiorari denied 52 S.Ct. 37, 284 U. 
S. 661, 76 L.Ed. 560. 

Ala.—Snead v. State, 8 So.2d 269, 243 
Ala. 23. 

Ark.—Cain v. State, 233 S.W. 779, 149 
Ark. 616. 

Cal.—People v. Riser, 305 P,2d 1, 47 
C.2d 566, certiorari denied Riser v. 
People of State of California, 77 S. 
Ct. 721, 353 U.S. 930, 1 L.Ed.2d 724 
—People v. Coefield, 236 P.2d 570, 
37 C.2d 865—People v. Zatzke, 202 
P.2d 1009, 33 C.2d 480—Corpus Ju¬ 
ris Secundum cited In People v. Al¬ 
bertson, 145 P.2d 7, 20, 23 C.2d 550 
—People v. Kynette, 104 P.2d 794, 
15 C.2d 731, certiorari denied Kyn¬ 
ette v. People of State of Califor¬ 
nia, 61 S.Ct. 806, 312 U.S. 703, 85 L. 
Ed. 1136—People v. Williams, 58 P. 
2d 917, 6 C.2d 500—People v. Dey- 
sher, 40 P.2d 259, 2 C.2d 141—Peo¬ 
ple v. Burkhart, 297 P. 11, 211 C. 
726—People v. Nakis, 193 P. 92, 184 
C. 105. 

People v. Holloway, App., 2 Cal. 
Rptr. 48—People v. Finley, 344 P. 
2d 614, 174 C.A.2d 206—People v. 
George, 338 P.2d 240, 169 C.A.2d 
740—People v. Howard, 334 P.2d 
105, 166 C.A.2d 638—People v. Mul- 
linax, 331 P.2d 1010, 165 C.A.2d 449 
—People v. Toms, 329 P.2d 90, 163 
C.A.2d 123—People v. Kostal, 323 
P.2d 1020, 159 C.A.2d 444—People 
v. McCullough, 322 P.2d 289. 158 
C.A.2d 310—People v. Freytas, 321 
P.2d 782, 157 C.A.2d 706—People v. 
Lancaster, 306 P.2d 626, 148 C.A.2d 
187—People v. Channell, 288 P. 
2d 326, 136 C.A.2d 99—People v. 
Lyon, 288 P.2d 57, 135 C.A.2d 558 
—People v. Musumeci, 284 P.2d 
168, 133 C.A.2d 354—People v. Von 
Hecht, 283 F.2d 764, 133 C.A.2d 25- 
People v. Martin, 274 P.2d 509, 127 
C.A.2d 777—People v. Cahan, 273 
P.2d 64, 126 C.A.2d 785—People v. 
MacArthur, 271 P.2d 014, 126 C.A. 
2d 232—Corpus Juris Secundum 
cited in Teople v. Carvalho, 246 P. 
2d 950, 956, 112 C.A.2d 482—Peo- 
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pie v. Moorhead, 232 P.2d 268, 104 
C.A.2d 688—People v. Guthrie, 229 
P.2d 841, 103 C.A.2d 468—People v. 
Mendoza, 229 P.2d 83, 103 C.A.2d 
113—People v. Torres, 219 P.2d 
480, 98 C.A.2d 189—People v. Dar¬ 
nell, 218 P.2d 172, 97 C.A.2d 630- 
People v. O'Brand, 207 P.2d 1083, 92 
C.A.2d 752—People v. Rivas, 207 
P.2d 1062, 92 C.A.2d 663—People v. 
Hermes, 168 P.2d 44, 73 C.A.2d 947 
—Corpus Juris Secundum cited In 
People v. Duncan, 164 F.2d 313, 
316, 72 C.A.2d 247—People v. Wade, 
163 P.2d 59, 71 C.A.2d 646—People 
v. James, 151 P.2d 672, 65 C.A.2d 
709—People v. Darby, 148 P.2d 28,' 
64 C.A.2d 25—People v. Hart, 115 
P.2d 546, 46 C.A.2d 230—People v. 
Pollock, 89 P.2d 128, 31 C.A.2d 747 
—People v. Cato, 56 P.2d 1245, 13 
C.A.2d 391—People v. Porter, 11 P. 
2d 894, 123 C.A. 618—Larson v. 
Larsen, 236 P. 979, 72 C.A. 169- 
People v. Klopfer, 214 P. 878, 61 
C.A. 291—People v. Anderson, 208 
P. 204, 57 C.A. 72—People v. Cam¬ 
eron, 200 P. 969, 54 C.A. 12—Peo-, 
pie v. Morales, 188 P. 58, 45 C.A. 
553. 

Colo.—Coates v. People, 106 P.2d 354, 
106 Colo. 483. 

Conn.—State v. Gilligan, 103 A. 649, 
92 Conn. 526. 

U.C.—Bracey v. U. S., 142 F.2d 85, 79 
U.S.App.D.C. 23, certiorari denied 
64 S.Ct. 1274, 322 U.S. 762, 88 L. 
Ed. 1589. 

Stitely v. TJ. S., Mun.App., 61 A. 
2d 491. 

Fla.—Williams v. State, 110 So.2d 654, 
certiorari denied Williams v. Flori¬ 
da, 80 S.Ct. 102, 361 U.S. 847, 4 L. 
Ed.2d 86. 

Ill.—People v. Howe, 30 N.E.2d 733, 
375 HI. 130—People v. Looney, 155 
N.E. 363, 324 Ill. 375—People v. 
Stark. 155 N.E. 271, 324 Ill. 289. 

Iowa.— Corpus Jurats Secundum quot¬ 
ed in State v. Rand, 25 N.W.2d 800, 
809, 238 Iowa 250, 170 A.L.R. 289- 
Corpus Juris Secundum quoted in 
State v. Williams, 62 N.W.2d 742, 
747, 245 Iowa 494. 

Ky.—Douglas v. Commonwealth, 211 
S.W.2d 156, 307 Ky. 391—Farley 
v. Commonwealth, 93 S.W.2d 858, 
263 Ky. 769. 

La.—State v. Mattio, 31 So.2d 801, 212 
La. 284, certiorari denied G8 S.Ct. 
145, 332 U.S. 818, 92 L.Ed. 395. 

Mass.—Commonwealth v. Cataldo, 94 
N.E.2d 761, 326 Mass. 373. 

Minn.—State v. Osmodt, 269 N.W. 
360, 198 Minn. 165. 

Mo.—State v. Tunnell, 296 S.W. 423. 

Mont.—State v. McCracken, 18 P. 
2d 302, 93 Mont. 269—State v. 
Ebel, 15 P.2d 233, 92 Mont. 413- 
State v. Schlaps, 254 P. 858, 78 
Mont. 560—State v. Hopkins, 219 
P. 1106, 68 Mont. 504. 
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for any purpose other than to show mere propensity 
or disposition on accused’s part to commit the 
crime. 67 * 5 

Evidence of another offense is also relevant and 
admissible where the two crimes are logically related 
or connected, so that proof of the other tends, or is 


necessary, to prove the one charged, or is necessary 
to a complete account thereof, as where they are so 
inseparable as to constitute but one transaction or 
crime, or where the extraneous crime forms part of 
a chain of circumstantial evidence of guilt of the 
crime charged. 68 In order to come within this ex- 


N.J.—State v. SInnott, 132 A.2d 298, 
24 N.J. 408—State v. Roscus, 109 
A.2d 1, 16 N.J. 415. 

State v. Fay, 21 A.2d 607, 127 
N.J.Law 77—State v. Lederman, 170 
A. 652, 112 N.J.Law 266—State v. 
Fisher, 114 A. 247, 96 N.J.Law 5. 

N.C.—State v. McClain, 81 S.E.2d 864, 
240 N.C. 171. 

Ohio.—State v. Whigham, 20 N.E.2d 
257, 60 Ohio App. 181—State v. 
Hahn, 17 N.B.2d 392, 59 Ohio App. 
178—Schraeder v. State, 162 N.E. 
647, 28 Ohio App. 248. 

Okl.—Murphy v. State, 112 P.2d 438, 
72 Okl.Cr. 1—Capshaw v. State, 
104 P.2d 282, 63 Okl.Cr. 440—Mi- 
chelin v. State, Cr. t 90 P.2d 1081, 
66 Okl.Cr. 241—State v. Foster, 35 
P.2d 733, 56 Okl.Cr. 170—Johnson v. 
State, 211 P. 425, 22 Okl.Cr. 332. 

Pa.—Commonwealth v. Baroak, 54 A. 
2d 865, 357 Pa. 391. 

Commonwealth v. Rabinowitz, 73 
Pa.Super. 221. 

SJ>.—State v. Staley, 223 N.W. 943, 
54 S.D. 652, reversed on other 
grounds 229 N.W. 373, 56 S.D. 495. 

Tex.—Abston v. State, 250 S.W.2d 214, 
157 Tex.Cr. 500—Owens v. State, 56 

S.W.2d 867, 122 Tex.Cr. 561. 

Utah.—State v. Nemier, 148 P.2d 327, 
106 Utah 307—State v. Peterson, 27 
P.2d 20, 83 Utah 74. 

Vt.—State v. Donaluzzi, 109 A. 57, 
94 Vt. 142. 

Wis.—Herde v. State, 295 N.W. 684, 
236 Wis. 408—Bartz v. State, 282 
N.W. 662, 229 Wis. 622—State v. 
Kluck, 269 N.W. 683, 223 Wis. 381 
—State v. Vincent, 231 N.W. 263, 
202 Wis. 47. 

Wyo.—State v. Lindsay, 317 P.2d 506, 
77 Wyo. 410. 

87.5 U.S.—U. S. v. Prince, CA.Pa., 
264 F.2d 850—U. S. v. Stirone, C.A. 
Pa., 262 F.2d 571, reversed on other 
grounds 80 S.Ct. 270, 361 U.S. 212, 
4 L.Ed.2d 252. 

Ala.—Garner v. State, 114 So.2d 385, 
269 Ala. 531. 

Cal.—People v. Costa, 252 P.2d 1, 40 

C.2d 160—People v. Woods, 218 F. 
2d 981, 35 C.2d 504—People v. 
Peete, 169 P.2d 924, 28 C.2d 306, 
certiorari denied 67 S.Ct. 356, 329 
U.S. 790, 91 L.Ed. 677, rehearing de¬ 
nied 67 S.Ct. 490, 329 U.S. 832, 91 
L.Ed. 705, certiorari denied 67 S. 
Ct. 1185, 331 U.S. 783, 91 L.Ed. 
1815. 

People v. Toms, 329 P.2d 90, 163 
C.A.2d 123—People v. Musumeci, 
284 P.2d 168, 133 C.A.2d 354—Peo¬ 
ple v. Donaldson, 278 P.2d 739, 130 


C.A.2d 250—People v. Cahan, 273 
P.2d 64, 126 C.A.2d 785. 

Tenn.—Harris v. State, 227 S.W.2d 8, 
189 Tenn. 635. 

Utah.—State v. Torgerson, 286 P.2d 
800, 4 Utah 2d 52—State v. Cooper, 
201 P.2d 764, 114 Utah 531—State 
v. Scott, 175 P.2d 1016, 111 Utah 
9. 

Admissibility on question of penalty 

Pa.—Commonwealth v. Turner, 88 A. 
2d 915, 371 Pa. 417, 32 A.L.R.2d 
346. 

Commonwealth v. Johnson, O. & 

T. , 66 Montg.Co. 1. 

68. U.S.—U. S. v. McCartney, C.A. 
Ill., 264 F.2d 628, certiorari denied 
McCartney v. U. S., 80 S.Ct. 98, 361 

U. S. 845, 4 L.Ed.2d 83—Grant v. 
U. S., C.A.Ky., 255 F.2d 341, cer¬ 
tiorari denied 79 S.Ct. 48, 358 U.S. 
828, 3 L.Ed.2d 68—U. S. v. Wall, 
C.A.I11., 225 F.2d 905, certiorari de¬ 
nied 76 S.Ct. 307, 350 U.S. 935, 100 
L.Ed. 816—U. S. v. Crowe, C.A.I11., 
188 F.2d 209—Schwartz v. U. S., 
C.C.A.Cal., 160 F.2d 718— Corpus 
Juris Secundum oited In Hubby v. 
U. S., C.C.A.Tex., 150 F.2d 165, 168 
—U. S. v. Tuffanelli, C.C.A.I11, 131 
F.2d 890, certiorari denied 63 S.Ct. 
769, 318 U.S. 772, 87 L.Ed. 1142— 
Banning v. U. S., C.C.A.Mich., 130 
F.2d 330, certiorari denied 63 S.Ct. 
434, 317 U.S. 695, 87 L.Ed. 556— 
Neff v. U. S., C.C.A.Iowa, 105 F.2d 
688— Corpus Juris quoted in Gia- 
notos v. U. S., C.C.A.Cal., 104 F.2d 
929, 932—U. S. v. Sebo, C.C.A.U1., 
101 F.2d 889—Sutherland v. U. S., 
C.C.A.Va., 92 F.2d 305—Weiner v. 
U. S., C.C.A.Pa., 20 F.2d 522—Kap¬ 
lan v. U. S., C.C.A.N.Y., 7 F.2d 594, 
certiorari denied 46 S.Ct. 107, 269 
U.S. 582, 70 L.Ed. 423—Grantello 
v. U. S., C.C.A.Mo., 3 F.2d 117— 
Astwood v. U. S., C.C.A.Mo., 1 F.2d 
639. 

U. S. v. Cohen, D.C.Pa., 73 F.Supp. 
96. 

Ala.—Kilpatrick v. State, 59 So.2d 
61, 257 Ala. 316. 

Robinson v. State, 108 So.2d 188, 
40 Ala.App. 101—Weatherspoon v. 
State, 56 So.2d 793, 36 Ala.App. 
392—Hanson v. State, 168 So. 698, 
27 Ala.App. 147, certiorari denied 
168 So. 700, 232 Ala. 585—Hemby 
v. State, 160 So. 119, 26 Ala.App., 
273, certiorari denied 160 So. 120, 
231 Ala. 7—Sweeney v. State, 143 
So. 586, 25 Ala.App. 220, certiorari 
denied 143 So. 588, 225 Ala. 381— 
Dennison v. State, 88 So. 211, 17 
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Ala.App. 674—Gibson v. State, 72 
So. 210, 14 Ala.App. 111. 

Ariz.—State v. McDaniel, 298 P.2d 
798, 80 Ariz. 381—Vigil v. State, 262 
P. 14, 33 Ariz. 51. 

Ark.—Lewis v. State, 148 S.W.2d 668, 
202 Ark. 6—Mathis v. State, 89 S. 
W.2d 599, 191 Ark. 1053—Banks v. 
State, 63 S.W.2d 518, 187 Ark. 962 
—Middleton v. State, 258 S.W. 995, 
162 Ark. 530. 

Cal.—People v. Arnold, 250 P. 168, 
199 C. 471. 

People v. Tawney, 336 P.2d 659, 
168 C.A.2d 599—People v. Channell, 
288 P.2d 326, 136 C-A.2d 99—Peo¬ 
ple v. Rickson, 246 P.2d 700, 112 C. 
A.2d 475—People v. Robinson, 228 
P.2d 583, 102 C.A.2d 800—People v. 
Rivas, 207 P.2d 1062, 92 C.A.2d 663 
—People v. Wade, 163 F.2d 59, 71 
C.A.2d 646—People v. Hopkins, 134 
P.2d 299, 57 C.A.2d 382—People v. 
Neal, 104 P.2d 555, 40 C.A.2d 115- 
People v. Kruvosky, 200 P. 831, 53 
C.A. 744. 

Colo.—Armijo- v. People, 304 P.2d 633, 
134 Colo. 344—Sarno v. People, 223 
P. 41, 74 Colo. 528. 

Conn.—State v. Gilligan, 103 A. 649, 
92 Conn. 526. 

Del.—Bantum v. State, 85 A.2d 741, 
7 Terry 487. 

Garboctowski v. State, 123 A. 
395, 2 W.W.Harr. 386. 

D.C.—Harper v. U. S., 239 F.2d 946, 
99 U.S.App.D.C. 324—Fairbanks v. 
U. S., 226 F.2d 251, 96 U.S.App.D.C. 
345—Borum v. U. S., 56 F.2d 301, 
61 App.D.C. 4, certiorari denied 
Logan v. U. S., 52 S.Ct. 459, 285 
U.S. 555, 76 L.Ed. 944. 

Price v. District of Columbia, 
Mun.App., 54 A.2d 142—Hoover v. 
District of Columbia, Mun.App., 42 
A.2d 730—Posey v. U. S., Mun.App., 
41 A.2d 300. 

Fla.—Shargaa v. State, 102 So.2d 814, 
certiorari denied Shargaa v. State 
of Florida, 79 S.Ct. 114, 358 U.S. 
873, 3 L.Ed.2d 104—Talley v. State, 
36 So.2d 201, 160 Fla. 593—Kennedy 
v. State, 191 So. 193, 40 Ala.App. 
101—Nickels v. State, 106 So. 479, 
90 Fla. 659—Martin v. State, 98 So. 
82 7, 86 Fla. 616—Ryan v. State, 92 
So. 571, 83 Fla. 610. 

Ga.—Bailey v. State, 105 S.E.2d 320, 
214 Ga. 409—Bacon v. State, 71 S. 

E.2d 615, 209 Ga. 261, conformed to 
72 S.E.2d 463, 86 Ga.App. 703— 
Biegun v. State, 58 S.E.2d 149, 206 
Ga. 618—Gossett v. State, 48 S.E.2d 
71, 203 Ga. 69^—Barkley v. State, 
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10 S.E.2d 32, 190 Ga. 641—Fowler v 
State, 8 S.E.2d 77, 189 Ga. 733. 

Kelley v. State, 106 S.E.2d 798 
98 Ga.App. 324—Ash v. State, IOC 
S.E.2d 149, 96 Ga.App. 359—Bar¬ 
ber v. State, 98 S.E.2d 575, 95 Ga. 
App. 763—Hodges v. State, 96 S.E. 
2d 312, 94 Ga.App. 772—Craig v. 
State, 85 S.E.2d 777, 91 Ga.App. 418 
—Ansley v. State, 82 S.E.2d 709, 90 
Ga.App. 212—Fowler v. State, 60 
S.E.2d 473, 82 Ga.App. 197—Robin¬ 
son v. State, 7 S.E.2d 758, 62 Ga. 
App. 355—Sanders v. State, 187 S. 
E. 608, 54 Ga.App. 238—Williams v. 
State, 180 S.E. 369, 51 Ga.App. 319 
—Hunter v. State, 165 S.E. 314, 45 
Ga.App. 512. 

Idaho.—State v. Parris, 44 P.2d 1118, 
65 Idaho 506—State v. Montgom¬ 
ery, 285 P. 467, 48 Idaho 760- 
State v. Alvord, 271 P. 322, 46 Ida¬ 
ho 765. 

Ill.—People v. Diekelmann, 11 N.E. 
2d 420, 367 Ill. 372—People v. 

Durkin, 161 N.E. 739, 330 Ill. 394 
—People v. Pargone, 158 N.E. 716, 
327 Ill. 463—People v. Richie, 148 
N.E. 265, 317 Ill. 551—People v. 
Meisner, 142 N.E. 482, 311 Ill. 40 
—People v. Karpovich, 123 N.E. 
324, 288 Ill. 268—People v. Reed, 
122 N.E. 806, 287 Ill. 606. 

People v. Griffis, 153 N.E.2d 375, 
19 Ill.App.2d 223. 

Iowa.—Corpus Juris Secundum cited 

in State v. Simpson, 50 N.W.2d 601, 
604, 243 Iowa 65—State v. Rand, 
25 N.W.2d 800, 238 Iowa 250, 170 
A.L.R. 289—State v. Dunne, 15 N. 
W.2d 296, 234 Iowa 1185—State v. 
Grimm, 266 N.W. 19, 221 Iowa 652. 
Ky.—Shepperd v. Commonwealth, 322 
S.W.2d 115—RingstafC v. Common¬ 
wealth, 275 S.W.2d 946—Kelly v. 
Commonwealth, 267 S.W.2d 536— 
Kemp v. Commonwealth, 234 S.W. 
2d 144, 314 Ky. 57—Ellison v. Com¬ 
monwealth, 225 S.W.2d 470, 311 Ky. 
757—McPeak v. Commonwealth, 
213 S.W.2d 447, 308 Ky. 29—Doug¬ 
las v. Commonwealth, 211 S.W.2d 
156, 307 Ky. 391—Keene v. Com¬ 
monwealth, 210 S.W.2d 926, 307 
Ky. 308—Addington v. Common¬ 
wealth, 182 S.W.2d 442, 208 Ky. 
276—Benge v. Commonwealth, 183 
S.W.2d 631, 298 Ky. 562—Roberts v. 
Commonwealth, 144 S.W.2d 811, 
284 Ky. 365—Fleming v. Common¬ 
wealth, 144 S.W.2d 220, 284 Ky. 
209—Conley v. Commonwealth, 117 
S.W.2d 189, 273 Ky. 486—Creech v. 
Commonwealth, 110 S.W.2d 269, 
270 Ky. 662—Farley v. Common¬ 
wealth, 93 S.W.2d 858, 263 Ky. 769 
—Deboe v. Commonwealth, 79 S. 
W.2d 236, 257 Ky. 792—Hughes v. 
Commonwealth, 79 S.W.2d 234, 257 
Ky. 754—Warner v. Common¬ 
wealth, 74 S.W. 2d 201, 255 Ky. 
361—Marcum v. Commonwealth, 
71 S.W.2d 17, 254 Ky. 120—Hilger 


v. Commonwealth, 71 S.W.2d 9, 254 
Ky. 117—Jones v. Commonwealth, 
62 S.W.2d 56, 250 Ky. 217—Osborne 
v. Commonwealth, 59 S.W.2d 975, 
248 Ky. 692—Osborne v. Common¬ 
wealth, 46 S.W.2d 1066, 242 Ky. 
574—Sneed v. Commonwealth, 34 
S.W.2d 724, 236 Ky. 838—Duvall v. 
Commonwealth, 10 S.W.2d 279, 225 
Ky. 827—Newberry v. Common¬ 
wealth, 1 S.W.2d 1045, 222 Ky. 630 
—Simmons v. Commonwealth, 275 
S.W. 369, 210 Ky. 33—Blackerby v. 
Commonwealth, 255 S.W. 824, 200 
Ky. 832—McQueen v. Common¬ 
wealth, 244 S.W. 681, 196 Ky. 227- 
Music v. Commonwealth, 216 S.W. 
116, 186 Ky. 45—Hickey v. Com¬ 
monwealth, 215 S.W. 431, 185 Ky. 
670—Thomas v. Commonwealth, 
214 S.W. 929, 185 Ky. 226—Brash- 
ear v. Commonwealth, 199 S.W. 21, 
178 Ky. 492. 

La.—State v. Wood, 40 So.2d 797, 215 
La. 396—State v. Comeaux, 131 So. 
36, 171 La. 327. 

Md.—Bryant v. State, 115 A.2d 502, 
207 Md. 565—Wood v. State, 62 A. 
2d 576, 191 Md. 658—Purviance v. 
State, 44 A.2d 474, 185 Md. 189— 
Berger v. State, 20 A.2d 146, 179 
Md. 410—Mitchell v. State, 16 A.2d 
161, 178 Md. 579—Callahan v. State, 

197 A. 589, 174 Md. 47. 

Miss.—Tanner v. State, 61 So.2d 781, 
216 Miss. 150—Dossett v. State, 52 
So.2d 490, 211 Miss. 650—May v. 
State, 38 So.2d 726, 205 Miss. 295— 
Bangren v. State, 22 So.2d 360, 

198 Miss. 359—Massey v. State, 19 
So.2d 476—Clark v. State, 180 So. 
602, 181 Miss. 456—Kimbrall v. 
State, 174 So. 47, 178 Miss. 701— 
Anderson v. State, 156 So. 645, 171 
Miss. 41—Floyd v. State, 148 So. 
226, 166 Miss. 15—Keel v. State, 
97 So. 521, 133 Miss. 160. 

Mo.—State v. Taylor, 324 S.W.2d 643 
—State v. Hendrix, 310 S.W.2d 852 
—State v. Saussele, 265 S.W.2d 290 
—State v. Hepperman, 162 S.W.2d 
878, 349 Mo. 681— Corpus Juris cit¬ 
ed in State v. Garrison, 116 S.W. 
2d 23, 25. 342 Mo. 453—State v. 
Buxton, 22 S.W.2d 635, 324 Mo. 78 
—State v. Kolafa, 236 S.W. 302, 291 
Mo. 340. 

Mont.—State v. Phillips, 264 P.2d 
1009, 127 Mont. 381—State v. Simp¬ 
son, 95 F.2d 761, 109 Mont. 198. 
Neb.— Corpus Juris quoted in Bolker 
v. State, 278 N.W. 377, 378, 134 Neb. 
255. 

N.J.—State v. Sinnott, 132 A.2d 298, 
24 N.J. 408. 

State v. Nagy, 98 A.2d 613, 27 N. 
J.Super. 1. 

State v. Julius, 127 A. 577, 3 N. 
J.Misc. 202. 

N.M.—State v. Borrego, 195 P.2d 622, 
62 N.M. 202— Corpus Juris cited in 
State v. Stone, 72 F.2d 9, 11, 41 N. 
M. 547—State v. Riley, 251 P. 384, 
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82 N.M. 83—State v. Riddle, 170 P. 
62, 23 N.M. 600—State v. Graves, 
157 P. 160, 21 N.M. 556. 

N.C.—State v. McClain, 81 S.E.2d 364, 
240 N.C. 171—State v. Smith, 74 S. 

E. 2d 291, 237 N.C. 1—State v. Sum¬ 
merlin, 60 S.E.2d 322, 232 N.C. 333 
—State v. Fowler, 53 S.E.2d 853, 
230 N.C. 470—State v. Smoak, 195 
S.E. 72, 213 N.C. 79—State v. Mil¬ 
ler, 128 S.E. 1, 189 N.C. 695—State 
v. Beam, 115 S.E. 176, 184 N.C. 730. 

Ohio.—State v. Whigham, 20 N.E.2d 
257, 60 Ohio App. 181—Richards v. 
State, 183 N.E. 36, 43 Ohio App. 
212. 

Okl.—Steelman v. State, 255 P.2d 957, 
96 Okl.Cr. 372—Logan v. State, 239 
P.2d 1044, 95 Okl.Cr. 76—Tayldr v. 
State, 213 P.2d 588, 90 Okl.Cr. 283 
—Corpus Juris Secundum cited in 
Doser v. State, 203 P.2d 451, 464, 
88 Okl.Cr. 299—Smith v. State, 175 
P.2d 348, 83 Okl.Cr. 209—Fields v. 
State, 138 P.2d 124, 77 Okl.Cr. 1— 
Johnson v. State, 106 F.2d 149, 70 
Okl.Cr. 270—Spivey v. State, 104 
P.2d 263, 69 Okl.Cr. 397—Williams 
v. State, 98 P.2d 937, 68 Okl.Cr. 348 
—Clark v. State, 91 P.2d 686, 66 
Okl.Cr. 255—Michelin v. State, 90 
P.2d 1081, 66 Okl.Cr. 241—Willis v. 
State, 78 P.2d 840, 64 Okl.Cr. 213— 
Janeway v. State, 71 P.2d 130, 62 
Okl.Cr. 264—Brockman v. State, 61 

F. 2d 273, 60 Okl.Cr. 75—Riley v. 
State, 49 P.2d 813, 57 Okl.Cr. 313- 
Corpus Juris cited in State v. Fos¬ 
ter, 35 P.2d 733, 734, 56 Okl.Cr. 170 
—Hughes v. State, 299 P. 240, 51 
Okl.Cr. 11—Harrell v. State, 278 
P. 404, 43 Okl.Cr. 278—Oldham v. 
State, 275 P. 383, 42 Okl.Cr. 209- 
Hill v. State, 272 P. 490, 41 Okl.Cr. 
266—Welch v. State, 271 P. 172, 41 
Okl.Cr. 207—Call v. State, 264 P. 
643, 39 Okl.Cr. 264—Wise v. State, 
246 P. 656, 34 Okl.Cr. 284—Tolbert 
v. State, 245 P. 659, 34 Okl.Cr. 110 
—Satterfield v. State, 240 P. 151, 
32 Okl.Cr. 98—Frazier v. State, 239 
P. 186, 31 Okl.Cr. 322—Davis v. 
State, 237 P. 471, 31 Okl.Cr. 109- 
Newton v. State, 221 P. 1046, 26 
Okl.Cr. 65—Emerson v. State, 193 
P. 743, 18 Okl.Cr. 109—Smith v. 
State, 171 P. 341, 14 Okl.Cr. 348. 

Or.—State v. Long, 244 P.2d 1033, 195 
Or. 81—State v. Weitzel, 69 P.2d 
958, 157 Or. 334—State v. ..Chris¬ 
tiansen, 41 P.2d 442, 150 Or. 11- 
State v. Evans, 22 P.2d 496, 143 
Or. 603. 

Pa.—Commonwealth v. Wentzel, 61 
A.2d 309, 360 Pa. 137—Common¬ 
wealth v. Kulska, 3 A.2d 398, 333 
Pa. 65—Commonwealth v. Fug- 
mann, 198 A. 99, 330 Pa. 4—Com¬ 
monwealth v. Strantz, 195 A. 75, 
328 Pa. 33—Commonwealth v. Ed¬ 
wards, 178 A. 20, 318 Pa. 1—Com¬ 
monwealth v. Chalfa, 169 A. 564, 
313 Pa. 175—Commonwealth v. 
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charged some real connection other than the allega¬ 
tion that the offenses have sprung from the same 
disposition, 68 - 5 and evidence of a distinct substantive 
offense cannot be received unless there is some 
clear connection between that offense and the one 
charged from which it may logically be inferred 
that if guilty of one accused must be guilty of the 


other. 68 - 10 Such connection must appear from the 
evidence. 68 * 15 The determination of whether inde¬ 
pendent crimes are so closely connected with that 
which accused has been charged as to be admissible 
is a matter within the discretion of the trial court, 
and will not be reversed unless the discretion is clear¬ 
ly abused. 68 - 20 


Williams, 160 A. 602, 307 Pa. 134- 
Commonwealth v. Luccitti, 145 A. 
85, 295 Pa. 190—Commonwealth v. 
Weiss, 130 A. 403, 284 Pa. 105- 
Commonwealth v. Coles, 108 A. 
826, 265 Pa. 362. 

Commonwealth v. Edelman, 57 
A.2d 603, 162 Pa.Super. 313—Com¬ 
monwealth v. Bennett, 168 A. 499, 
110 Pa.Super. 303—Commonwealth 
v, Norris, 87 Pa.Super. 66—Com¬ 
monwealth v. Nicoletti, 82 Pa.Su¬ 
per. 395—Commonwealth v. Elias, 
76 Pa.Super. 576—Commonwealth 
v. Vardelle, 70 Pa.Super. 241. 

Commonwealth v. Buck, 13 Pa. 
Dist. & Co. 361—Commonwealth v. 
Popkave, 29 Pa.DIst. 787, 49 Pa. Co. 
297. 

Commonwealth v. Barnes, 46 
Dauph.Co. 294—Commonwealth v. 
Basilone, O. & T., 34 North.Co. 140. 

R. I.—State v. Colangelo, 179 A 147, 
55 R.I. 170. 

S. C.—State v. Shumpert, 11 S.E.2d 
523, 195 S.C. 387—State v. Greg¬ 
ory, 4 S.E.2d 1, 191 S.C. 212. 

Tex.—Edwards v. State, 239 S.W.2d 
618, 156 Tex.Cr. 146—Ramirez v. 
State, 164 S.W.2d 1020, 144 Tex.Cr. 
643—West v. State, 145 S.W.2d 
580, 140 Tex.Cr. 493—Phillips v. 
State, 141 S.W.2d 371, 139 Tex.Cr. 
574—Salazar v. State, 131 S.W.2d 
761, 137 Tex.Cr. 448—Polanco v. 
State, 106 S.W.2d 1057, 133 Tex.Cr. 
7—Lawrence v. State, 82 S.W.2d 
647, 128 Tex.Cr. 416—Outlaw v. 
State, 69 S.W.2d 120, 125 Tex.Cr. 
636—Enix v. State, 16 S.W.2d 818, 
112 Tex.Cr. 376—Black v. State, 13 
S.W.2d 100, 111 Tex.Cr. 372—Ches¬ 
ter v. State, 300 S.W. 57, 108 Tex. 
Cr. 150—Nichols v. State, 260 S. 
W. 1050, 97 Tex.Cr. 174. 

Utah.—State v. Trogstad, 100 P.2d 
564, 98 Utah 565. 

Vt.—State v. Howard, 183 A 497, 108 
Vt. 137. 

Va.—Roy v. Commonwealth, 62 S.E. 
2d 902, 191 Va. 722—Barber v. 
Commonwealth, 30 S.E.2d 565, 182 
Va. 858—Boyd v. Commonwealth, 
157 S.E. 546, 156 Va. 934. 

Wash.—State v. Brown, 197 P.2d 590, 
31 Wash.2d 475, opinion adhered 
to, 202 P.2d 461, 31 Wash.2d 475— 
State v. Anderson, 116 P.2d 346, 
10 Wash.2d 167—State v. Baird, 93 
P.2d 409, 200 Wash. 227—State v. 
Kelly, 60 P.2d 50, 187 Wash. 301 
—State v. Craemer, 40 P. 944, 12 
Wash. 217. 

W.Va.—States v. Hiss & Co., 80 S.E. 
2d 9, 139 W.Va. 1—State v. Gargili- 


ana, 76 S.E.2d 265, 138 W.Va. 376- 
State v. Leatherwood, 164 S.E. 295, 
112 W.Va. 339—State v. Adkins, 155 
S.E. 669, 109 W.Va. 579. 

16 C.J. p 588 note 9. 

Acts constituting continuous offens¬ 
es see infra § 689. 

Acts part of plan or system of crim¬ 
inal action see infra § 688. 

Other offenses constituting part of 
res gestae see supra §§ 663-665. 

Identity of offenses 

To render admissible, in criminal 
prosecution, evidence of previous 
criminal act by accused, such act 
need not be identical with crime 
charged. 

Cal.—People v. Sizelove, 285 P.2d 4, 
134 C.A.2d 104. 

68J5 Ala.—Garner v. State, 114 So. 
2d 385, 269 Ala. 531. 

White v. State, 119 So.2d 344, 40 
Ala.App. 613. 

Md.—Berger v. State, 20 A.2d 146, 
179 Md. 410. 

N.J.—State v. Fay, 21 A.2d 607, 127 
N.J.Law 77. 

Connection in accused’s mind is 

required, linking the crimes for the 
accomplishment of a common pur¬ 
pose. 

Ala.—Dennison v. State, 88 So. 2 11, 
17 AJa.App. 674. 

Ga.—Andrews v. State, 26 S.E.2d 263, 
196 Ga. 84, certiorari denied 64 
S.Ct. 87, 320 U.S. 780, 88 L.Ed. 
468. 

Goldstein v. State, 95 S.E.2d 47, 
94 Ga.App. 437. 

N.J.—State v. Steneck, 198 A 848, 
120 N.J.Law 188, certiorari denied 
Steneck v. State of New Jersey, 
59 S.Ct. 89, 305 U.S. 627, 83 L.Ed. 
401. 

Pa.—Commonwealth v. Chalfa, 169 A 
564, 313 Pa. 175. 

Commonwealth v. Lowe, Quar. 
Sess., 29 Del.Co. 426. 

68.10 Cal.—People v. McCarty, 330 
P.2d 484, 164 CA,2d 322—People v. 
McCullough, 322 P.2d 289, 158 C.A. 
2d 310—People v. Lapin, 291 P.2d 
575, 138 C.A. 2d 251—People v. 

Channell, 288 P.2d 326, 136 C.A2d 
99—People v. Cassandras, 188 P.2d 
546, 83 C.A.2d 272. 

Ga.—Hodges v. State, 96 S.E.2d 312, 
94 Ga.App. 772—Brown v. State, 74 
S.E.2d 554, S7 Ga.App. 548. 

Ill.—People v. Livermore, 60 N.E.2d 
413, 390 Ill. 85. 

Iowa.—State v. Cotton, 33 N.W.2d 
880, 240 Iowa 609. 
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N.D.—State v. Schmidt, 10 N.W.2d 
868, 72 N.D. 719. 

Okl.—Roulston v. State, Cr., 307 P.2d 
861—Wright v. State, Cr., 285 P. 
2d 445—Phillips v. State, 1S5 P.2d 
239, 85 Okl.Cr. 81. 

Pa.—Commonwealth v. Kline, 65 A 
2d 348, 361 Pa. 434. 

W.Va.—State v. Withrow, 96 S.E.2d 
913, 142 W.Va. 522. 

Composite transaction 
A crime collateral to that charged 
to be relevant as evidence must be 
connected with crime charged as 
part of general and composite trans¬ 
action. 

Ga.—Fowler v. State, 60 S.E.2d 473, 
82 Ga.App. 197. 

Tex.—Morris v. State, 198 S.W.2d 901, 
150 Tex.Cr. 58. 

"Here proximity of time within 
which two offenses may be commit¬ 
ted does not necessarily make one a 
part of the other. Immediateness is 
not the true test, but relevancy. 
There must be a causal relation or 
logical and natural connection be¬ 
tween the two acts, or they must 
form parts of but one transaction. 
Where one offense constitutes a nec¬ 
essary element of another, proof may 
be made thereof.” 

N.C.—State v. Beam, 115 S.E. 176, 
179, 184 N.C. 730. 

68.15 Ala.—Dennison v. State, SS So. 

211, 17 Ala.App. 674. 

Ind.—Fehlman v. State, 161 N.E. 8, 
11, 199 Ind. 746. 

Vt.—State v. Howard, 183 A. 497, 108 
Vt, 137. 

68.20 Minn.—State v. De Pauw, 74 
N.W.2d 297, 246 Minn. 91—Srate v. 
Bock, 39 N.W.2d 887, 229 Minn. 
449. 

Neb.—Sail v. State, 61 N.W.2d 256, 
157 Neb. 688. 

Judicial question. 

Whether any connection exists is 
a judicial question, and, if the court 
does not clearly perceive it, the ev¬ 
idence should be rejected. 

Ala.—Dennison v. State, 8S So. 211, 
17 Ala.App. 674. 

Vt.—State v. Howard, 183 A. 497, 108 
Vt. 137. 

Bemoteaess 

Whether evidence of independent 
criminal acts, which is otherwise ad¬ 
missible, should be excluded because 
of remoteness rests largely in the 
discretion of trial court. 

Cal.—People v. Donaldson, 278 P.2d 
739, 130 C.A.2d 250. 
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It is further held, that evidence of other offenses 
is admissible where such evidence tends to illustrate, 
characterize, or explain the act charged when it is 
capable of more than one construction; 69 or where 
such evidence bears directly and materially on the 
question at issue, 70 or explains, or aids in the solu- 
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tion of, the crime charged. 71 So, it is a generally 
accepted rule that evidence which is otherwise com¬ 
petent or relevant to establish accused’s guilt of the 
crime charged is not rendered inadmissible by the 
fact that it incidentally proves or tends to prove him 
guilty of another and distinct crime. 72 


Minn.—State v. De Pauw, 74 N.W.2d 
297, 246 Minn. 91. 

N.Y.—People v. Butman, 24 N.Y.S. 

2d 334, 260 App.Div. 784. 

W.Va.—State v. Moubray, 81 S.E.2d 
117, 139 W.Va. 536. 

69. U.S.— Corpus Juris Secundum 
cited, in Weiss v. U. S., C.C.A.La., 
122 F.2d 675, 682, certiorari denied 
62 S.Ct. 300, 314 U.S. 687, 86 L.Ed. 
550, rehearing: denied 62 S.Ct. 478, 
314 U.S. 716, 86 L.Ed. 570. 

Fla.—Talley v. State, 36 So.2d 201, 
160 Fla. 593. 

Ga.—Mixon v. State, 63 S.E.2d 294, 83 
Ga.App. 167. 

Md.—Wood v. State, 62 A.2d 576, 191 
Md. 658. 

Minn.—State v. Priebe, 22 N.W.2d 1, 
221 Minn. 318. 

Mo.—State v. Shilkett, 204 S.W.2d 
920, 356 Mo. 1081. 

Okl.—Mooney v. State, Cr., 273 P.2d 
768—Lancaster v. State, 200 P.2d 
768, 88 Okl.Cr. 133—Johnson v. 

State, 106 P.2d 149, 70 Okl.Cr. 270. 
Vt—State v. Howard, supra—State 
v. Donaluzzi, 109 A. 57, 94 Vt. 142. 
Action and movements 
In prosecution of a misdemeanor, 
if admission of extraneous matter 
explains action and movements of 
prisoner both before and after com¬ 
mission of crime charged, it is rele¬ 
vant, even though extraneous mat¬ 
ter involves commission of another 
crime. 

Md.—MacEwen v. State, 71 A.2d 464, 
194 Md. 492. 

70. D.C.—Eagles v. U. S., 25 F.2d 
546, 58 App.D.C. 122, certiorari de¬ 
nied 48 S.Ct. 603, 277 U.S. 609, 72 
L.Ed. 1013. 

Fla.—Wilson v. State, 183 So. 748, 
134 Fla. 199. 

Ill.—People v. Bife, 48 NT.E.2d 367, 
382 Ill. 588. 

Iowa.— Corpus Juris Secundum cited 
in State v. Meeks, 65 N.W.2d 76, 82, 
245 Iowa 1231, certiorari denied 
75 S.Ct. 225, 348 U.S. 902, 99 L.Ed. 
708. 

La.—State v. Calvin, 24 So.2d 467, 
209 La. 257—State v. Bives, 190 So. 
374, 193 La. 186. 

Mich.—People v. Fleish, 32 N.W.2d 
700, 321 Mich. 443. 

Miss.—Clark v. State, 180 So. 602, 
181 Miss. 455. 

Or.—State v. Jensen, 296 P.2d 618, 
209 Or. 239, certiorari denied Jen¬ 
sen v. State of Oregon, 77 S.Ct. 
329. 352 U.S. 948, 1 L.Ed.2d 241, 
rehearing denied 77 S.Ct. 388, 352 
U.S. 990, 1 L.Ed.2d 369. 


Tenn.—Gray v. State, 235 S.W.2d 20, 
191 Tenn. 526. 

Tex.—Watson v. State, 175 S.W.2d 
423, 146 Tex.Cr. 425. 

Wash.—State v. Kelly, 60 P.2d 50, 
187 Wash. 301. 

71. U.S.—Hood v. U. S., C.C.A.Okl., 
59 F.2d 153—Doyle v. U. S., C.C-A. 
Okl., 33 F.2d 265—Lynch v. U. S., 
C.CA-S.C., 12 F.2d 193. 

Ariz.—Comancho v. State, 8 P.2d 772, 
39 Ariz. 556. 

Iowa.—State v. Rand, 25 N.W.2d 800, 
238 Iowa 250, 170 A.L.R. 289. 

N.C.—State v. Harris, 28 S.E.2d 232, 
223 N.C. 697. 

Pa.—Commonwealth v. Pugarelli, 88 
Pa.Super. 171. 

72. U.S.—'U. S. v. Montalvo, CA.N. 

Y., 271 F.2d 922, certiorari denied 
Montalvo v. U. S., 80 S.Ct. 589, 361 
U.S. 961, 4 L.Ed.2d 543—U. S. v. 
Eury, C.A.N.Y., 268 F.2d 517— 

Downey v. U. S., CA.Okl., 263 F. 
2d 552—O’Dell v. U. S., C.A.Colo., 
251 F.2d 704—Segal v. U. S., C.A, 
Minn., 246 F.2d 814, certiorari de¬ 
nied 78 S.Ct. 269, 355 U.S. 894, 2 
L.Ed.2d 192—Smith v. U. S., C.A. 
Mo., 236 F.2d 260, certiorari denied 
77 S.Ct. 148, 352 U.S. 909, 1 L.Ed.2d 
118, rehearing denied 77 S.Ct. 1280, 
353 U.S. 989, 1 L.Ed.2d 1147—Bart¬ 
lett v. U. S., C-A.Ga., 232 F.2d 135— 
Legatos v. U. S., C.A.Cal., 222 F.2d 
678—Montgomery v. U. S., C.A. 
Tex., 203 F.2d 887—Hardy v. U. S., 
CA..Iowa, 199 F.2d 704—Green v. 
U. S., C.A.Mass., 176 F.2d 541- 
Lovely v. U. S., CAS.C., 169 F.2d 
386—U. S. v. Grayson, C.C.A.N.Y., 
166 F.2d 863—Gordon v. U. S., C. 
C.A.Mich., 164 F.2d 855, certiorari 
denied 68 S.Ct. 741, 333 U.S. 862, 
92 L.Ed. 1141—Schwartz v. U. S., 
C.C.A.Cal., 160 F.2d 718—U. S. v. 
Glory Blouse & Sportswear Co., C. 
C.A.N.Y., 158 F.2d 880—U. S. v. 
Tandaric, C.CA..Ind., 152 F.2d 3, 
certiorari denied 66 S.Ct. 703, 827 
U.S. 786, 90 L.Ed. 1012—U. S. v. 
Rubenstein, C.CA..N.Y., 151 F.2d 

915, certiorari denied 66 S.Ct. 168, 
326 U.S. 766, 90 L.Ed. 462—U. S. 
v. Davis, C.CA..N.Y., 151 F.2d 140, 
affirmed 66 S.Ct. 1256, 328 U.S. 582, 
90 L.Ed. 1453, rehearing denied 67 
S.Ct. 107, 329 U.S. 824, 91 L.Ed. 700 
—U. S. v. Krulewitch, C.C-A.NT.Y., 
145 F.2d 76, 158 A.L.R. 337—U. S. 
v. Novick, C.CA..N.Y., 124 F.2d 107, 
certiorari denied 62 S.Ct. 795, 315 
U.S. 813, 86 L.Ed. 1212, rehearing 
denied 62 S.Ct. 913, 315 U.S. 830, 
86 L.Ed. 1224—U. S. v. Glasser, C. 
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C.A-I11., 116 F.2d 690, modified on 
other grounds 62 S.Ct. 457, 315 U.S. 
60, 86 L.Ed. 680, rehearing denied 62 
S.Ct. 629, 315 U.S. 827, 86 L.Ed* 
1222, rehearing denied 62 S.Ct. 637, 
315 U.S. 827, 86 L.Ed. 1222—Mehan 
v. U. S., C.CJV.MO., 112 F.2d 561— 
Devoe v. U. S., C.CJLMo., 103 F.2d 
584, certiorari denied 60 S.Ct. 84, 
308 U.S. 571, 84 L.Ed. 479—Crapo v. 
U. S., C.OA.Kan., 100 F.2d 996— 
Troutman v. U. S., C.C.A.C 0 I 0 ., 100 
F.2d 628—Suhay v. U. S., C.C.A. 
Kan., 95 F.2d 890, certiorari denied 
58 S.Ct. 1060, 304 U.S. 580, 82 L.Ed. 
1543—Kraus v. U. S., C.C.A.M 0 ., 87 
F.2d 656—Carney v. U. S., C.C.A. 
Ky., 79 F.2d 821—Breedin v. U. S.. 
C.C.A.S.C., 73 F.2d 778—Cravens v. 
U. S., C.C.A.M 0 ., 62 F.2d 261, certio¬ 
rari denied 53 S.Ct. 594, 289 U.S. 
733, 77 L.Ed. 1481—Minner v. U. S., 
C.C.A.Kan., 57 F.2d 506—Coulston 
v. U. S., C.C.A.Okl., 51 F.2d 178— 
Shelton v. U. S., C.C.A.I11., 50 F. 
2d 405—Hogan v. U. S., C.C.A.La., 
48 F.2d 616, certiorari denied 52 
S.Ct. 42, 284 U.S. 668, 76 L.Ed. 565, 
reversed on other grounds as to 
one accused, C.C.A., 54 F.2d 924— 
Miller v. U. S., C.CA.Cal., 47 F.2d 
120—Tingle v. U. S. f C.C.A.M 0 ., 38 
F.2d 573—Flood v. U. S., C.C.A. 
Wash., 36 F.2d 444—Levy v. U. S., 
C.C.A.M 0 ., 35 F.2d 483—Johnston v. 
U. S., C.C.A.Idaho, 22 F.2d 1, cer¬ 
tiorari denied 48 S.Ct. 421, 276 U. 
S. 637, 72 L.Ed. 745—Renfro v. U. 
S., C.CA..0kl„ 15 F.2d 991—Arnold 
v. U. S., C.C.A.Wis., 7 F.2d 867— 
Kaplan v. U. S., C.C.A.N.Y., 7 F.2d 
594, certiorari denied 46 S.Ct. 107, 
269 U.S. 582, 70 L.Ed. 423—Shaw 
v. U. S., C.CA..Ark., 1 F.2d 199— 
Bryant v. U. S., Tex., 257 F. 378, 
168 C.C.A. 418. 

U. S. v. Cohen, D.C.Pa., 73 F. 
Supp. 96—U. S. v. Wampler, D.C. 
Md., 5 F.Supp. 796. 

Ala.—Snead v. State, 8 So.2d 269, 243 
Ala. 23. 

Valverdi v. State, 110 So. 594, 
21 Ala.App. 606—Lewis v. State, 
71 So. 617, 14 Ala.App. 72. 

Ariz.—Montgomery Ward & Co. v. 
Wright, 220 P.2d 225, 70 Ariz. 319 
—Lewis v. State, 248 P. 39, 30 
Ariz. 466—Woodson v. State, 247 
P. 1103, 30 Ariz. 448. 

Ark.—Davis v. State, 30 S.W.2d 830, 
182 Ark. 123. 

Cal.—People v. McCaughan, 317 P.2d 
974, 49 C.2d 409—People v. Riser, 
305 P.2d 1, 47 C.2d 566, certiorari 
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Another common exception is that evidence of sible where it tends to establish the absence, or to 

other offenses, particularly similar ones, is admis- rebut an inference or claim, of mistake, accident, or 


denied Riser v. People of State of 
Cal,, 77 S.Ct. 721, 353 U.S. 930, 1 
L.Ed.2d 724—People v. Cavanaugh. 
282 P.2d 53, 44 C.2d 252—People v. 
Coefleld, 236 P.2d 570. 37 C.2d 865- 
People v. Newson, 230 P.2d 61S, 37 
C.2d 34—People v. Dabb, 197 F.2d 
1. 32 C.2d 491. 

People v. Feasby, App., 3 Cal. 
Rptr. 230—People v. Holloway, 
App., 2 Cal.Rptr. 48—People v. 
Copeland, 338 P.2d 1, 169 C.A.2d 
713—People v. Howard, 334 P.2d 
105, 166 C.A.2d 638—People v. 

Toms. 329 P.2d 90, 163 C.A.2d 123 
—People v. Edwards, 323 F.2d 484, 

159 C.A.2d 208—People v. Freytas, 
321 P.2d 782, 157 C.A.2d 706—Peo¬ 
ple v. Romero, 318 P.2d 835, 156 C. 
A.2d 48—People v. Otterman. 316 
F.2d 85, 154 C.A.2d 193—People v. 
Quisenberry, 311 P.2d 99, 151 C.A. 
2d 157—People v. Bean, 308 P.2d 
27. 149 CA.2d 299—People v. Rod¬ 
riguez, 288 P.2d 147, 135 C.A.2d 
757—People v. Warner, 286 P.2d 
560, 134 C.A.2d 829, certiorari de¬ 
nied 76 SCt. 701, 351 U.S. 912, 100 
L Ed.2d 1446—People v. Sizelove, 
285 P.2d 4, 134 C.A.2d 104—People 
v. MusumecI, 284 P.2d 168. 133 C. 
A.2d 354—People v. Von Hecht. 283 
P.2d 764. 133 C.A.2d 25—People v. 
Lamb, 283 P.2d 727, 133 C.A.2d 179, 
certiorari denied 76 S.Ct. 316, 350 
U.S. 941, 100 L.Ed. 821—People v. 
Dickerson, 279 P.2d 991, 131 C.A.2d 
49—People v. Cahan, 273 P.2d 64, 
126 C.A.2d 785—People v. Warren, 
260 P.2d 973, 120 C.A.2d 257—Peo¬ 
ple v. Guthrie, 229 P.2d 841, 103 
C.A.2d 468—People v. Mendoza, 229 
P.2d 83, 103 C.A.2d 113—People v. 
Robinson, 228 P.2d 583, 102 C.A.2d 
800—People v. Kozakis. 228 P.2d 
58, 102 C.A.2d 662—People v. Ross, 
221 P.2d 280. 98 C.A.2d 805—People 
v. Torres, 219 P.2d 480, 98 C.A.2d 
1S9—People v. Boyd, 213 P.2d 724, 
95 C.A.2d 831—People v. O’Brand, 
207 P.2d 1083, 92 C.A.2d 752—Cor¬ 
pus Juris Secundum cited in Peo¬ 
ple v. Vollmann, 167 P.2d 545, 553, 
73 C.A.2d 769—People v. Whalen, 

160 F.2d 560, 70 C.A.2d 142—Peo¬ 

ple v. Jeffries, 119 F.2d 190, 47 C. 
A.2d 801—People v. Murray, 108 P. 
2d 748, 42 C.A.2d 209—People v. 
Russell, App., 94 P.2d 400, 34 C.A. 
2d 665—People v. Pollock, 89 P.2d 
128, 31 C.A.2d 747—People v. 

Spahn, 82 P.2d 474, 28 C.A.2d 294 
—People v. Cato, 56 F.2d 1245, 13 
CA.2d 391—People v. Raucho, 47 
P.2d 1108, 8 C.A.2d 655—People v. 
Enterante, 25 P.2d 481, 134 CA. 
437—People v. Egan, 23 P.2d 1042, 
133 CA. 152—People v. Gibson, 289 
P. 937, 107 C.A. 76—People v. Mul- 
laly, 245 P. 811, 77 CA. 60—People 
v. Clark, 233 P. 980, 70 CA 531. 


Colo.—Abshier v. People, 289 P. 1081 
87 Colo. 507—Hamilton v. People 
287 P. 651, $7 Colo. 307. 

Conn.—State v. I'alko, 191 A. 320 
122 Conn. 529, 113 A.L.R. 62S, af- 
firmed Palko v. State of Connecti¬ 
cut, 58 S.Ct. 149, 302 U.S. 319, 82 
L.Ed. 288—State v. Simborski, 182 
A. 221, 120 Conn. 624. 

D.C.—Bracey v. U. S., 142 F.2d 85 
79 U.S.App.D.C. 23, certiorari de¬ 
nied 64 S.Ct. 1274, 322 U.S. 762, S$ 
L.Ed. 1589—Witters v. U. S., 106 
F.2d 837, 70 App.D.C. 316, 125 A 
L.R. 1031—Means v. U. S., 65 F.2d 
206, 62 App.D.C. 118. 

Jackson v. District of Columbia, 
MunApp., 125 A.2d 50—Stitely v. 
U. S., Mun.App., 61 A.2d 401. 

Fla.—Mackiewicz v. State, 114 So.2<T 
684, certiorari denied Mackiewic: 
v. Florida, 80 S.Ct. 883, 362 U.S 
965, 4 L.Ed.2d 879—Williams v. 
State, 110 So.2d 654, certiorari de¬ 
nied Williams v. Florida, 80 SCt 
102, 361 U.S. 847, 4 L.Ed.2d 
Green v. State, 163 So. 712, 121 Fla. 
307. 

Ga.—Goodman v. State, 191 S.E. 117, 
184 Ga. 315—Brookins v. State, 145 
S.E. 419, 1G7 Ga. 325. 

Hatcher v. State, 94 S.E.2d 110, 
94 Ga.App. 270—Ballenger v. State, 
App., 4 S.E.2d 58, 60 Ga.App. 344— 
Barnes v. State, 194 S.E. 839, 57 
Ga.App. 183—Green v. State, 133 

• S.E. 877, 35 Ga.App. 500—Gilbert 
v. State, 103 S.E. 694, 25 Ga.App. 
384. 

Hawaii.—Territory of Hawaii v. 

Henry, 39 Hawaii 296. 

Idaho.—State v. Emory, 46 P.2d 67, 
55 Idaho 649—State V. Bubis, 227 
P. 384, 39 Idaho 376. 

XU.—People v. Harvey, 145 N.E.2d 88. 
12 Ill.2d 88—People v. Clark, 137 
N.E.2d 54, 9 UI.2d 46, certiorari de¬ 
nied Clark v. People of State of 
Illinois, 77 S.Ct 559, 352 U.S. 1002, 
1 L.Ed.2d 546, rehearing denied 77 
S.Ct. 717, 353 U.S. 931, 1 L.Ed.2d 
725—People v. Rogers, 110 N.E.2d 
201, 413 III. 601—People v. Tomas- 
zewski, 94 N.E.2d 154, 406 III. 346 
—People v. Kasallis, 52 N.E.2d 209, 
385 HI. 158—People v. Pulliam, 185 
N.E. 599, 352 Ill. 318—People v. Wil¬ 
son, 174 N.E. 398, 342 Ill. 358- 
People v. Durkin, 161 N.E. 739, 330 
Ill. 394—People v. Swift, 150 N.E. 
263, 319 Ill. 359—People v. Wat¬ 
kins, 141 N.E. 204, 309 Ill. 318- 
People v. King, 114 N.E. 601, 276 
Ill. 138. 

Ind.—Kallas v. State, 83 N.E.2d 769, 
227 Ind. 103, certiorari denied 69 
S.Ct. 744, 336 U.S. 940, 93 L.Ed. 
1098—Anderson v. State, 186 N.E. 
316, 205 Ind. 607—Huffman v. State, 
185 N.E. 131, 205 Ind. 75—Adams 
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v. State, 141 N.E. 460, 194 Ind. 
512. 

Iowa.—State v. Triplett, 79 N.W.2d 
391, 248 Iowa 339, certiorari dis¬ 
missed 78 S.Ct 1358, 357 U.S. 217, 
2 L.Ed.2d 1361—State v. Williams, 
62 N.W.2d 742, 245 Iowa 494— Cor¬ 
pus Juris Secundum cited in State 
v. Dunne, 15 N.W.2d 296, 302, 234 
Iowa 1185—State v. Grimm, 266 N. 
W. 19, 221 Iowa 652—State v. Whee- 
lock, 254 N.W. 313, 218 Iowa 178- 
State v. Williams, 192 N.W. 901, 
195 Iowa 785. 

Kan.—State v. Myrick, 317 P.2d 485, 
181 Kan. 1056—State v. Grey, 119 
P.2d 468, 154 Kan. 442—State v. 
v. Alcorn, 16 P.2d 479, 136 Kan. 461 
—State v. Parks, 1 P.2d 261, 133 
Kan. 568—State v. Baker, 263 P. 
1059, 125 Kan. 173—State v. Smith, 
216 P. 302, 113 Kan. 737. 

Ky.—Shepperd v. Commonwealth, 322 
S.W.2d 113—Morgan v. Common¬ 
wealth, 310 S.W.2d 281—Ringstaff 
v. Commomvealth, 275 S.W.2d 946 
—Gadd v. Commonwealth, 204 S. 
W.2d 215, 305 Ky. 318—Weber v. 
Commonwealth, 196 S.W.2d 465, 303 
Ky. 56. 

La.—State v. Bryan, 43 So. 362, 175 
La. 422—State v. Jones, 142 So. 
693, 174 La. 1074—State v. Mont¬ 
gomery, 127 So. 601, 170 La. 203— 
State v. Barber, 120 So. 33, 167 La. 
635. 

Md.—Ward v. State, 150 A.2d 257, 219 
Md. 559—Purviance v. State, 44 A. 
2d 474, 185 Md. 189—Jones v. State, 
35 A.2d 916, 182 Md. 653—Calla¬ 
han v. State, 197 A. 589, 174 Md. 
47—Wentz v. State, 150 A. 278, 159 
Md. 161—Cothron v. State, 113 A. 
620, 138 Md. 101. 

Mass.—Commonwealth v. Cataldo, 94 
N.E.2d 761, 326 Mass. 373—Com¬ 
monwealth v. Green, 20 N.E. 2d 
417, 302 Mass. 547—Commonwealth 
v. Mercier, 153 N.E. 834, 257 Mass. 
353—Commonwealth v. Patalano, 
149 N.E. 689, 254 Mass. 69. 

Mich.—People v. McCrea, 6 N.W.2d 
489, 303 Mich. 213, certiorari de¬ 
nied McCrea v. People of State of 
Michigan, 63 S.Ct. 851, 318 U.S. 
783, 87 L.Ed. 1050. 

Minn.—State v. Gavle, 48 N.W.2d 
44, 234 Minn. 186—State v. Haney, 
18 N.W.2d 315, 219 Minn. 518- 
State v. Reilly, 238 N.W. 492, 184 
Minn. 266—State v. Nelson, 181 
N.W. 850, 148 Minn. 285. 

Miss.—Bellew v. State, 106 So.2d 146, 
238 Miss. 734, appeal dismissed and 
certiorari denied Bellew v. Missis¬ 
sippi, 79 S.Ct 1430, 360 U.S. 473, 3 
L.Ed.2d 1531, rehearing denied 80 
S.Ct. 43, 361 U.S. 858, 4 L.Ed.2d 
96 

Mo.—State v. Alberson, 316 S.W.2J 
529—State v, Hepperman, 162 S.W. 
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2d 878, 349 Mo. 681—State v. Pat¬ 
terson, 149 S.W.2d 332, 347 Mo. S02 
—State v. Krebs, 106 S.W. 2d 428, 
341 Mo. 58—State ex rel. Shartel 
v. Trimble, 63 S.W.2d 37, 333 Mo. 
ggg—state v. Flores, 65 S.W.2d 
953, 332 Mo. 74— Corpus Juris cited 
in. State v. Hawley, 51 S.W.2d 77, 
7 g—state v. Nasello, 30 S.W.2d 132, 
325 Mo. 442—State v. Gruber, 285 
S.W. 426. 

Hont.—State v. Hughes, 246 P. 959, 

76 Mont. 421—State v. Cesar, 232 
P. 1109, 72 Mont. 252—State v. 
Hopkins, 219 P. 1106, 68 Mont. 504. 

Neb.— Corpus Juris quoted in Bolker 

V. State, 278 N.W. 377, 378, 134 
Neb. 255. 

—Corpus Juris cited in State v. 
Hall, 13 P.2d 624, 625. 

N.J.—State v. Cammarata, 169 A. 
646, 12 N.J.Misc. 115, affirmed 176 
A. 323, 114 N.J.Law 274. 

N.M.—State v. Borrego, 195 P.i'd 622, 
52 N.M. 202. 

N.Y.—People v. Goldstein, 65 N.E.2d 
169, 295 N.Y. 61. 

People v. Weiss, 300 N.Y.S. 249, 
252 App.Div. 463, reversed on oth¬ 
er grounds 12 N.E.2a 514, 276 N.Y. 

384, 114 A.L.R. 865. 

People v. Santiago, 79 N.Y.S.2d 
139, 192 Misc. 72. 

N.C.—State v. Beam, 115 S.E. 176, 
184 N.C. 730. 

N.D.—State v. Ruble, 40 N.W.2d 794, 

77 N.D. 79—State v. Berenson, 260 
N.W. 256, 65 N.D. 480—State v. Bos- 
sart, 240 N.W. 606, 61 N.D. 708- 
State v. Heaton, 217 N.W. 531, 56 
N.D. 357—State v. Gummer, 200 N. 

W. 20, 51 N.D. 445. 

Okl.—Jones v. State, Cr., 321 P.2d 
432—Roulston v. State, Cr., 307 P. 
2d 861—Sherrill v. State, 260 P.2d 
418, 97 Okl.Cr. 154—Warren v. 

State, 226 P.2d 320, 93 Okl.Cr. 166- 
Drake v. State, 217 P.2d 191, 91 
Okl.Cr. 142, rehearing denied 222 
P.2d 770, 92 Okl.Cr. 253—Johnson 
v. State, 172 P.2d 337, 82 Okl.Cr. 
437—Tillman v. State, 169 P-2d 223, 
82 Okl.Cr. 276—Steen v. State, 167 
P.2d 375, 82 Okl.Cr. 141—Abbott v. 
State, 149 P.2d 514, 78 Okl.Cr. 407, 
modified on other grounds 155 P. 
2d 267, 79 Okl.Cr. 377—Dave 3 v. 
State, 141 P.2d 603, 77 Okl.Cr. 343— 
Pressley v. State, 112 P.2d 809, 71 
Okl.Cr. 436—Murphy v. State, 112 
P.2d 438, 72 Okl.Cr. 1—Johnson v. 
State, 106 P.2d 149, 70 Okl.Cr. 270 
—Williams v. State, 98 P.2d 937, 68 
Okl.Cr. 348—Boyer v. State, 97 P. 
2d 779, 68 Okl.Cr. 220—Starks v. 
State, 93 P.2d 50, 67 Okl.Cr. 156— 
Michelin v. State, 90 P.2d 1081, 66 
OkLCr. 241—Janeway v. State, 71 
F.2d 130, 62 Okl.Cr. 264—State v. 
Foster, 35 P.2d 733, 56 OkLCr. 170 
—Carmack v. State, 279 P. 964, 44 
Okl.Cr. 171—Sledge v. State, 269 P. 

385, 40 Okl.Cr. 421—Robinson v. 
State, 254 P. 986, 36 Okl-Cr. 396— 
Stanfield v. State, 235 P. 256, 30 
OkLCr. 82—Highflll v State, 224 
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P. 729, 26 OkLCr. 420—Littrell v. 
State, 209 P. 184, 22 OkLCr. 1— 
Littrell v. State, 208 P. 1048, 21 
OkLCr. 466—McLaughlin v. State, 
197 P. 717, 18 OkLCr. 627. 

Or.—State v. Langley, 323 P.2d 301, 
214 Or. 445, certiorari denied Lang¬ 
ley v. State of Or., 79 S.Ct. 45, 358 
TJ.S. 826, 3 L.Ed.2d 66—State v. 
Broadhurst, 196 P.2d 407, 184 Or. 
178, certiorari denied, 69 S.Ct. 1046, 
337 U.S. 906, 93 L.Ed. 1718—State 
v. Dennis, 159 P.2d 838, 177 Or. 73, 
rehearing denied 161 P.2d 670, 177 
Or. 73—State v. Ewing, 149 P.2d 
765, 174 Or. 487—State v. Lee Wye, 
263 P. 60, 123 Or. 595—State v. 
Bailey, 178 P. 201, 90 Or. 627. 

Pa.—Commonwealth v. Kumitis, 17 
Pa.Dist. & Co. 445, 8 Bucks Co. 250, 
affirmed 151 A.2d 653, 190 Pa.Super. 
133, certiorari denied 80 S.Ct. 165, 
361 U.S. 890, 4 L.Ed.2d 124. 

Corpus Juris cited in Common¬ 
wealth v. Popkave and Holstein, 29 
Pa.Dist. 787, 790, 49 Pa.Co. 297. 

Commonwealth v. Mattero, Quar. 
Sess., 44 Del.Co. 50, affirmed 132 
A.2d 905, 183 Pa.Super. 548. 

S.C.—State v. Maxey, 62 S.E.2d 100, 
218 S.C. 106— Corpus Juris Secun¬ 
dum cited in Thompson v. Bearden, 
21 S.E.2d 189, 192, 200 S.C. 519- 
Corpus Juris Secundum quoted in 
State v. Thompson, 96 S.E.2d 471, 
473. 230 S.C. 473— Corpus Juris Se¬ 
cundum cited in State v. Shumpert, 
11 S.E.2d 523, 526, 195 S.C. 387- 
State v. Gregory, 4 S.E.2d 1, 191 
S.C. 212—State v. Lyle, 118 S.E. 
803, 125 S.C. 406. 

S.D.—State v. Staley, 223 N.W. 943. 
54 S.D. 552, reversed on other 
grounds 229 N.W. 373, 56 S.D. 495. 

Tenn.—Jones v. State, 292 S.W.2d 767, 
200 Tenn. 553—Gray v. State, 235 
S.W.2d 20, 191 Tenn. 526—Harris 
v. State, 227 S.W.2d 8, 189 Tenn. 
635—Kirby v. State, 184 S.W.2d 41, 
182 Tenn. 16—Stanley v. State, 171 
S.W.2d 406, 180 Tenn. 70—Warren 
v. State, 156 S.W.2d 416, 178 Tenn. 
157—Woodruff v. State, 51 S.W.2d 
843, 164 Tenn. 530. 

Tex.—Cox v. State, Cr., 316 S.W.2d 
891—Bruno v. State, 295 S.W.2d 
211, 163 Tex.Cr. 540—McCoy v. 
State, 162 S.W.2d 976, 144 Tex.Cr. 
309—Turman v. State, 56 S.W.2d 
881, 122 Tex.Cr. 571—Meredith v. 
State, 27 S.W.2d 222, 115 Tex.Cr. 
447—Enix v. State, 16 S.W.2d 818, 
112 Tex.Cr. 376—Wiggins v. State, 

3 S.W.2d 811, 109 Tex.Cr. 195— 
Knauf v. State, 2 S.W.2d 229, 108 
Tex.Cr. 590—Story v. State, 296 S. 
W. 296, 107 Tex.Cr. 266—Thomas 
v. State, 282 S.W. 237, 103 Tex.Cr. 
671—Gilliam v. State, 272 S.W. 
154, 100 Tex.Cr. 67—Adams v. 

State, 252 S.W. 797, 95 Tex.Cr. 226 
—Moore v. State, 194 S.W. 1112, 81 
Tex.Cr. 302. 

Utah.—State v. Harries, 221 P.2d 605, 
118 Utah 260—State v. Brown, 266 
P. 716, 71 Utah 381. 
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Vt.—State v. Levine, 91 A.2d 678, 1W 
Vt. 320—State v. Donaluzzi, 109 A. 
57, 94 Vt. 142. 

Va.—Boggs v. Commonwealth, 100 
S.E.2d 763, 199 Va. 478—Day v. 
Commonwealth, 86 S.E.2d 23, 196 
Va. 907—Boyd v. Commonwealth, 
157 S.E. 546, 156 Va. 934—Faulk¬ 
ner v. Town of South Boston, 123 
S.E. 358, 139 Va. 569. 

Wash.—State v. Odell, 227 P.2d 710, 
38 Wash.2d 4—State v. Coe, 208 P. 
2d 863, 34 Wash.2d 336—State v. 
Davis, 108 P.2d 641, 6 Washed 
696—State v. Baird, 93 P.2d 409, 
200 Wash. 227—State v. O’Donnell, 
81 P.2d 509, 195 Wash. 471—State 
v. Bradley, 69 P.2d 819, 190 Wash. 
538—State v. Stevenson, 13 P.2d 
47, 169 Wash. 10—State v. Edel- 
stein, 262 P. 622, 146 Wash. 221. 
W.Va.—State v. Marinitsis, 45 S.E. 
2d 733. 130 W.Va. 613, certiorari de¬ 
nied 68 S.Ct. 1495, 334 U.S. 837, 92 
L.Ed. 1763. 

16 C.J. p 588 note 8- 
Commission of crime to conceal an¬ 
other or to avoid arrest or convic¬ 
tion see infra § 687. 

“Because the defendant’s acts, 
which were logically connected with 
and explain the defendant’s criminal 
acts charged in the indictment, are 
denominated crimes, does not, mere¬ 
ly because they are criminal in their 
nature, inure to the defendant’s ben¬ 
efit by excluding them as evidence 
if they were otherwise material and 
relevant, but the true question is 
whether the acts, even though they 
be criminal, were such, and so con¬ 
nected as to be material and rele¬ 
vant to the issue on trial. Barnes 
v. State, 194 S.E. 839, 57 Ga.App. 
183.’’ 

Ga.—Harrison v. State, 4 S.E.2d 602, 
604, 60 Ga.App. 610. 

Season for rule 

A party may not, by multiplying 
his crimes, diminish the volume of 
competent testimony tending to show 
his guilt in the case on trial. 

Fla.—Thomas v. State, 181 So. 337, 
132 Fla. 78. 

Ill.—People v. Diekelmann, 11 N.E. 
2d 420, 367 Ill. 372—People v. Jen¬ 
nings. 96 N.E. 1077, 252 Ill. 534, 
43 L.RA..N.S., 1206. 

Md.—Wilson v. State, 26 A.2d 770, 
181 Md. 1. 

Connection with, instrumentality 
“Evidence Is competent to show 
a defendant’s connection with an in¬ 
strumentality used in the commis¬ 
sion of the offense charged, even 
though it also tends to prove that 
the instrumentality was stolen by 
defendant at some other time and 
place.” 

Wash.—State v. Baird, Wash., 93 P. 
2d 409, 412, 200 Wash. 227. 
Cross-examination which is other¬ 
wise proper is not rendered im¬ 
proper by the fact that it may tend 
incidentally to reveal the commas- 
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inadvertence ; 73 and such evidence is held admis- I or rebut a special defense, 74 including the defeat or 
sible when it tends to defeat the defensive theory | 


sion of another crime by accused. 
Iowa.—State v. Wheelock, 254 N.W. 
313, 218 Iowa 178. 

Mass.—Commonwealth v. Galvin, 80 
N.E.2d 825, 323 Mass. 205. 

Mich.—People v. McNutt, 190 N.W. 
750, 220 Mich. 620. 

Wash.—State v. Thomas, 212 P. 253, 
123 Wash. 299, 33 A.L.R. 781. 

Intent of statute 

Statute excluding evidence of an¬ 
other offense was intended to pre¬ 
vent introduction of proof of some 
other offense for the purpose of af¬ 
fecting the credibility of a testify¬ 
ing defendant and did not render in¬ 
admissible evidence otherwise rele¬ 
vant on the question of his guilt. 
Fa.—Commonwealth v. Robinson, 60 
A.2d 824, 163 Pa.Super. 16. 

Commonwealth v. Bertman, 37 
Fa.Dist. & Co. 93, 56 Montg.Co. 55. 

73. U.S.—Anthony v. U. S., C.A.Cal, 
256 F.2d 50— Corpus Juris Secun¬ 
dum cited in Hubby v. U. S-, C.C.A. 
Tex., 150 F.2d 165, 168—Weiss v. 
TJ. S., C.C.A.La., 122 F.2d 675, cer¬ 
tiorari denied 62 S.Ct. 300, 314 U.S. 
687, 86 L.Ed. 550, rehearing denied 
62 S.Ct. 478, 314 U.S. 716, 86 L.Ed. 

570. 

Corpus Juris Secundum cited in 

U. S. v. Center Veal & Beef Co., 
D.C.N.Y., 61 F.Supp. 65, 72. 

Ariz.—Dorsey v. State, 213 P. 1011, 
25 Ariz. 139. 

Cal.—People v. Tawney, 336 P.2d 659, 
168 C.A.2d 599—Janisse v. Winston 
Inv. Co., 317 F.2d 48, 154 C.A.2d 
580, 67 A.L.R.2d 225—People v. Gi- 
ani, 302 P.2d 813, 145 C.A.2d 539- 
People v. Burns, 241 P.2d 308, 109 
C.A.2d 524, hearing denied 242 P. 
2d 9, 109 C.A.2d 524. 

Fla.—Talley v. State, 36 So.2d 201, 
160 Fla. 593—Ryan v. State, 92 So. 

571, 83 Fla. 610. 

Idaho.—State v. Emory, 46 P.2d 67, 
55 Idaho 649. 

Ill.—People v. Anderson, 30 N.E.2d 
648, 375 Ill. 163—People v. Fopes- 
cue, 177 N.E. 739, 345 Ill. 142, 77 
A.L.R. 1199. 

Iowa.—State v. Liinzmeyer, 79 N.W.2d 
206, 248 Iowa 31—State v. Wil¬ 
liams, 62 N.W.2d 742, 245 Iowa 
494—State v. Snyder, 59 N.W.2d 
223, 244 Iowa 1244—State v. Simp¬ 
son, 50 N.W.2d 601, 243 Iowa 65— 
State v. Clay, 264 N.W. 77, 220 
Iowa 1191—State v. Crabbe, 204 N. 
W. 272, 200 Iowa 317—State v. 
Browman, 182 N.W. 823, 191 Iowa 
608. 

Ky.—Douglas v. Commonwealth, 211 
S.W.2d 156, 307 Ky. 391. 

La.— Corpus Juris Secundum cited in 
State v. Johnson, 82 So.2d 24, 27, 
228 La. 317—State v. Graffam, 13 
So.2d 249, 202 La. 869— Corpus 
JUxis Secundum cited in State v. 


Gardner, 5 So.2d 132, 134, 198 La. 
861—State v. Cole, 109 So. 505, 161 
La. 827. 

Minn.—State v. Stuart, 281 N.W. 299, 
203 Minn. 301—State v. Sweeney, 
231 N.W. 225, 180 Minn. 450, 73 A. 
L.R. 380. 

Miss.—Hawkins v. State, 80 So.2d 1, 
224 Miss. 309. 

Mo.—State v. Scown, 312 S.W.2d 782 
—State v, Atkinson, 293 S.W.2d 
941—State v. Saussele, 265 S.W.2d 
290—State v. Carson, 239 S.W.2d 
532—State v. Wilson, 230 S.W.2d 
525— Corpus Juris Secundum cited 
in State v. Shilkett, 204 S.W.2d 
920, 923, 356 Mo. 1081—State v. 
Spinks, 125 S.W.2d 60, 344 Mo. 
105—State v. Garrison, 116 S.W.2d 

! 23, 342 Mo. 453—State v. Lewis, 203 

I S.W. 80, 273 Mo. 518. 

Mont.—State v. Knox, 175 P.2d 774, 
119 Mont. 449—State v. Simpson, 95 
P.2d 761, 109 Mont. 198—State v. 
Semmens, 71 P.2d 913, 105 Mont. 
113—State v. Hughes, 246 P. 959, 
76 Mont. 421—State v. Pippi, 195 
P. 556, 59 Mont. 116—State v. Wy¬ 
man, 186 P. 1, 56 Mont. 600. 

Neb.— Corpus Juris Secundum quoted 
in Turpit v. State, 48 N.W.2d 83, 87, 
154 Neb. 385. 

Nev.—Nester v. State, 334 F.2d 524 
—State v. McFarlin, 172 P. 371, 41 
Nev. 486. 

N.M.—State v. Lord, 84 P.2d 80, 42 
N.M. 638—State v. Roy, 60 P.2d 
646, 40 N.M. 397—State v. Snyder, 
212 P. 736, second case, 28 N.M. 
388—State v. Starr, 173 P. 674, 24 
N.M. 180. 

N.Y.—People v. Dales, 127 N.E.2d 
829, 309 N.Y. 97—People v. Moli- 
neux, 61 N.E. 286, 168 N.Y. 264, 62 
L.R.A. 193. 

People v. Formato, 143 N.Y.S.2d 
205, 286 App.Div. 357, affirmed 132 
N.E.2d 894, 309 N.Y. 979. 

People v. Santiago, 79 N.Y.S.2d 
139, 192 Misc. 72—People v. Peter¬ 
son, 289 N.Y.S. 740, 159 Misc. 669. 

Ohio.—State v. Ross, 108 N.E.2d 77, 
92 Ohio App. 29, appeal dismissed 
108 N.E.2d 282, 158 Ohio St. 248- 
State v. Young, App., 70 N.E.2d 
458. 

Okl.—Jones v. State, Cr., 321 P.2d 
432—Booker v. State, Cr., 312 P.2d 
189—Roulston v. State, Cr., 307 
P.2d 861—Brockman v. State, 61 
P.2d 273, 60 Okl.Cr. 75—Miller v. 
State, 163 P. 131, 13 Okl.Cr. 176, 
L.R.A.1917D 383. 

Pa.—Commonwealth v. Fugmann, 198 
A. 99, 330 Pa. 4—Commonwealth v. 
Strantz, 195 A. 75, 328 Pa. 33- 
Commonwealth v. Williams, 160 A. 
602, 307 Pa. 134. 

Commonwealth v. Kauffman, 38 
A.2d 425, 155 Pa.Super. 347—Com¬ 
monwealth v. Bink, 71 Pa. Super. 
579. 


S.C.—State v. Brooks, 111 S.E.2d 686, 
235 S.C. 344—State v. Thompson, DC 
S.E.2d 471, 230 S.C. 473—State v. 
Blackwell, 67 S.E.2d 684, 220 S.C. 
342—State v. Shumpert, ll S.E.2d 
523, 195 S.C. 387—State v. Gregory, 
4 S.E.2d 1, 191 S.C. 212. 

Tenn.—Roberts v. State, 235 S.W.2d 
595, 191 Tenn. 602. 

Utah.—State v. Harries, 221 P.2d 605, 
118 Utah 260. 

Wash.—State v. Dinges, 292 P.2d 361, 
48 Wash.2d 152—State v. Sedam, 
284 P.2d 292, 46 Wash.’d 725- 
State v. Hartwig, 273 P.2d 482, 45 
Wash.2d 76—State v. Geilerman, 259 
P.2d 371, 42 Wash.2d 742—State v. 
Americk, 256 P.2d 278, 42 Wash.2d 
504—State v. Goebel, 240 P.2d 251, 

40 Wash.2d 18—State v. Goebel, 218 
P.2d 300, 36 Wash.2d 367—State 
v. Barton, 88 P.2d 385, 198 Wash. 
268. 

Plan or system showing absence of 
mistake or accident see infra $ 
688 . 

Showing intent rather than mistake 
or accident see infra § 686. 

So under statute 

Ohio—State v. Hahn, 17 N.E.2d 392, 
59 Ohio App. 178—State v. Herbert, 
8 N.E.2d 840, 55 Ohio App. 87. 

74. U.S.—U. S. v. Sherman, C.A.N.Y., 
240 F.2d 949, reversed on other 
grounds 78 S.Ct. 819, 356 U.S. 369, 
2 L.Ed.2d 848. 

Ala.—Parvin v. State, 26 So.2d 573, 
248 Ala. 704—Snead v. State, 8 So. 
2d 269, 243 Ala. 23. 

Cal.—People v. McCaughan, 317 P. 
2d 974, 49 C.2d 409—People v. Ri¬ 
ser, 305 P.2d 1, 47 C.2d 566, certio¬ 
rari denied Riser v. People of State 
of California, 77 S.Ct. 721, 353 U.S. 
930, 1 L.Ed.2d 724. 

People v. Holloway, App., 2 Cal. 
Rptr. 48—People v. Toms, 329 P.2d 
90, 163 C.A.2d 123—People v. Kos- 
tal, 323 P.2d 1020, 159 C.A.2d 444 
—People v. Freytas, 321 F.2d 782, 
157 C.A,2d 706. 

Colo.—Dockerty v. People, 44 P.2d 
1013, 96 Colo. 338. 

D.C.—Bracey v. U. S., 142 F.2d 85, 79 
U.SA.pp.D.C. 23, certiorari denied 
64 S.Ct. 1274, 322 U.S. 762, 88 L.Ed. 
1589. 

Fla.—Wallace v. State, 26 So. 713, 

41 Fla. 547. 

Ga.—Jackson v. State, 48 S.E.2d 864, 
204 Ga. 47. 

Ill.—People v. Mikka, 131 N.E.2d 79, 
7 I11.2d 454, certiorari denied 76 S. 
Ct 656, 350 U.S. 1009, 100 L.Ed. 
871, certiorari denied 78 S.Ct. 1157, 
357 U.S. 910, 2 L.Ed.2d 1160. 

Iowa.—State v. Harris, 69 N.W. 413, 
100 Iowa 188. 

Kan.—State v. Myrick, 317 P.2d 485, 
181 Kan. 1056—State v. Frizell, 295 
P. 658, 132 Kan. 261. 
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rebuttal of such defenses as insanity 75 or an 
alibi, 76 or to show that accused was in the vi¬ 
cinity of the crime charged at about the time of its 
commission, 77 or that he previously attempted to 
commit the same crime on the victim of the crime 
charged. 78 Also, such evidence may be admissible to 
negative the defense of entrapment, 78 - 5 although 
there is some authority to the contrary. 78 * 10 

The application of the recognized exceptions to 
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the general rule is not prevented by the fact that 
the admission of evidence of other offenses may 
tend to prejudice the jury against accused, 79 and re¬ 
sult in a greater punishment than would ordinarily 
be assessed, 79 - 5 or may disclose a situation unfavor¬ 
able to him. 80 However, the misleading probative 
force and dangerous tendency of evidence of this 
nature should cause the trial court to be cautious in 
admitting it, 81 and its introduction should be sub- 


MLss.—Clark v. State, 180 So. 602, 18i 
Miss. 455. 

Mo.—State v. Dees, 276 S.W.2d 201. 

Ohio.—Woodruff v. State, 173 N.E. 
206, 36 Ohio App. 287. 

S.C.—State v. Shumpert, 11 S.E.2d 
523, 195 S.C. 387. 

Tex.—Ivey v. State, 212 S.W.2d 146, 
152 Tex.Cr. 206—Compton v. State, 
186 S.W.2d 74, 148 Tex.Cr. 204— 
Pino v. State, Cr., 129 S.W.2d 652, 
137 Tex.Cr. 340—Sumner v. State, 
112 S.W.2d 453, 133 Tex.Cr. 501— 
Polanco v. State, 106 S.W.2d 1057, 
133 Tex.Cr. 7—Dyer v. State, Cr., 
283 S.W. 820—Nichols v. State, 260 
S.W. 1050, 97 Tex.Cr. 174—Higgins 
v. State, 222 S.W. 241, 87 Tex.Cr. 
424—Longoria v. State, 188 S.W. 
988, 80 Tex.Cr. 123—Gilmore v. 

State, 39 S.W. 105, 37 Tex.Cr. 178. 

Vt.—State v. Donaluzzi, 109 A. 57, 
94 Vt. 142. 

Accused’s statement to Jury- 
Indictment charging another crime 

held admissible to rebut a portion of 

accused's statement to jury. 

Ga.—Smith v. State, 164 S.E. 451, 45 
Ga.App. 356. 

Possession of Instrument used In of¬ 
fense 

Cal.—People v. Bingham, 112 P.2d 
941, 44 C.A.2d 667. 

75. Ala.—Reedy v. State, 20 So.2d 
528, 246 Ala. 363. 

Ill.—People v. Howe, 30 N.E.2d 733, 
375 Ill. 130. 

Mo.—State v. Flores, 55 S.W.2d 953, 
332 Mo. 74. 

Pa.—Commonwealth v. Williams, 160 
A. 602, 307 Pa. 134. 

Contra as to prior Indictments 

Tex.—Kellum v. State, 238 S.W. 940, 
91 Tex.Cr. 272. 

76. Fla.—Thomas v. State, 181 So. 
337, 132 Fla. 78. 

Ill.—People v. Mikka, 131 N.E.2d 79, 

7 I11.2d 454, certiorari denied 76 
S.Ct. 656, 350 U.S. 1009, 100 L.Ed. 
871, certiorari denied 78 S.Ct. 1157, 
357 U.S. 910, 2 L.Ed.2d 1160—Peo¬ 
ple v. Botulinski, 64 N.E.2d 486, 392 
Ill. 212—People v. Minor, 58 N.E.2d 
21, 388 Ill, 436—People v. Eckman, 
44 N.E.2d 60, 380 Ill. 413—People 
v. Mangano, 30 N.E.2d 428, 375 
Ill. 72—People v. Filas, 15 N.E.2d 
718, 369 Ill. 78—People v. Stathas, 
190 N.E. 661, 356 Ill. 313—People 
v. Rooney, 190 N.E. 85, 355 Ill. 613 I 


—People v. Popescue, 177 N.E. 739, 
345 Ill. 142, 77 A.L.R. 199—Peo¬ 
ple v. Campbell, 153 N.E. 596, 323 
Ill. 129—People v. Mandrell, 138 
N.E. 215, 306 Ill. 413. 

Kan.—State v. Frizell, 295 P. 658, 
132 Kan. 261. 

Mo.—State v. Hawley, 51 S.W.2d 77. 
Acts showing identity see infra § 
684. 

77. Ill.—People v. Botulinski, 64 N. 
E.2d 486, 392 Ill. 212—People v. Mi¬ 
nor, 58 N.E.2d 21, 388 Ill. 436—Peo¬ 
ple v. Stathas, 190 N.E. 661, 356 Ill. 
313—People v. Rooney, 190 N.E. 85, 
355 Ill. 613—People v. Campbell, 
153 N.E. 596, 323 Ill. 129—People 
v. Mandrell, 138 N.E. 215, 306 III. 
413. 

La.—State v. Hicks, 156 So. 353, 180 
La. 281. 

78. Ga.—Cox v. State, 139 S.E. 861, 
165 Ga. 145. 

Robinson v. State, 7 S.E.2d 758, 
62 Ga.App. 355—Williams v. State, 
180 S.E. 369, 51 Ga.App. 319. 

78.5 U.S.—U. S. v. Sherman, C.A.N. 
Y., 240 F.2d 949, reversed on other 
grounds 78 S.Ct. 819, 356 U.S. 369, 
2 L.Ed.2d 848. 

U. S. v. Santore, D.C.Pa., 164 F. 
Supp. 362. 

78.10 Cal.—People v. Benford, 345 
P.2d 928, 53 C.2d 1. 

Evidence held inadmissible 

Evidence that accused has previ¬ 
ously committed similar crimes or 
has reputation of being engaged in 
commission of such crimes or has 
been suspected by police of criminal 
activities is not admissible on issue 
of entrapment. 

Cal.—People v. Benford, supra. 

79. U.S.—Briggs v. U. S., CA.Okl., 

176 F.2d 317, certiorari denied 70 
S.Ct. 103, 338 U.S. 861, 94 L.Ed. 
528, certiorari denied Payne v. U. 
S., 70 S.Ct. 102, 338 U.S. 861, 94 L. 
Ed. 528, rehearing denied 70 S.Ct. 
158, 338 U.S. 882, 94 L.Ed. 541— 
Kaplan v. U. S., C.C.A.N.Y., 7 F.2d 
594, certiorari denied 46 S.Ct. 107, 
269 U.S. 582, 70 L.Ed. 423. j 

Contra Newman v, U. S., C.C.A.W. J 
Va., 289 F. 712. 

Cal.—People v. Williams, 58 P.2d 917, 

6 C.2d 500—People v. Nakis, 193 P. 
92, 184 C. 105. 

People v. Finley, 344 P.2d 614, 
174 C.A.2d 206—People v. George, 
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338 P.2d 240, 169 C.A.2d 740—Peo¬ 
ple v. Howard, 334 P.2d 105, 166 
C.A.2d 638—People v. Mullinax, 
331 P.2d 1010, 165 C.A.2d 449—Peo¬ 
ple v. Castellanos, 320 P.2d 152, 157 
C.A.2d 36—People v. Lancaster, 
306 P.2d 626, 148 C.A.2d 187—Peo¬ 
ple v. Lyon, 288 P.2d 57, 135 C.A. 
2d 568—People v. Guthrie, 229 P.2d 
841, 103 C.A.2d 468—People v. Men¬ 
doza, 229 P.2d 83, 103 C.A.2d 113- 
People v. Robinson, 228 P.2d 583, 
102 C.A.2d 800—People v. Ash, 199 
P.2d 711, 88 C.A.2d 819—People v. 
Hermes, 168 P.2d 44, 73 C.A.2d 947 
—People v. Klopfer, 214 P. 878, 61 
C.A. 291—People v. Anderson, 208 
P. 204, 57 C.A. 721. 

D.C.—Bracey v. U. S., 142 F.2d 85, 79 
U.SApp.D.C. 23, certiorari denied 
64 S.Ct. 1274, 322 U.S. 762, 88 L. 
Ed. 1589. 

Ky.—Shepperd v. Commonwealth, 322 
S.W.2d 115. 

La.—State v. Wagner, 85 So.2d 272, 
229 La. 223—State v. Jones, 142 So. 
693, 174 La. 1074—State v. Mont¬ 
gomery, 127 So. 601, 170 La. 203— 
State v. Barber, 120 So. 33, 167 La. 
635. 

Okl.—Daves v. State, 141 P.2d 603, 77 
Okl.Cr. 343—Johnson v. State, 106 
P.2d 149, 70 Okl.Cr. 270—Ellis v. 
State, 19 P.2d 972, 54 Okl.Cr. 295- 
Cross v. State, 143 P. 202, 11 Okl. 
Cr. 117. 

Wis.—Herde v. State, 295 N.W. 684, 
236 Wis. 408. 

79.5 Okl.—Daves v. State, 141 P.2d 
603, 77 Okl.Cr. 343—Johnson v. 
State, 106 P.2d 149, 70 Okl.Cr. 270. 

80. Pa.—Commonwealth v. Benedict, 
173 A. 853, 113 Fa.Super. 504. 

81. Ala.—Crow v. State, 183 So. 897, 
28 Ala.App. 319. 

Cal.—People v. Newson, 230 P.2d 618, 
37 C.2d 34. 

People v. Mullinax, 331 P.2d 
1010, 165 C.A.2d 449—People v. Mc- 
Caughan, 317 P.2d 974, 49 C.2d 409 
—People v. Lancaster, 306 P.2d 
626, 148 CA.2d 187—People v. Lap¬ 
in, 291 P.2d 575, 138 C.A.2d 251- 
People v. Channell, 288 P.2d 326, 
136 C.A.2d 90—People v. Carvalho, 
246 P.2d 950, 112 C.A.2d 482. 

Ill.—People v. Folignos, 153 N.E. 373, 
322 Ill. 304. 

Or.—State v. Lee Wye, 263 P. 60, 123 
Or. 595. 
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jccted to rigid scrutiny by the court. 81 * 5 If the 
relevance and probative force of such evidence are 
not clearly perceived, the doubt is to be resolved in 
favor of accused, instead of suffering the minds of 
the jurors to be prejudiced by an independent fact, 
carrying with it no proper evidence of the particular 
guilt. 81 * 10 Evidence revealing other crimes should 
not be admitted simply on the showing that some 
part of that transaction is relevant to the case; and 
the possibility of severing relevant from irrelevant 
portions should, in every case, be considered, thereby 
protecting accused against reference to other crimes 
where the evidence has no tendency to establish facts 
pertinent to the proof of the crime charged. 81 * 15 

Even if evidence of other offenses is determined 
to be relevant to prove a material fact in issue, it is 
for the trial court in the exercise of its judicial dis¬ 
cretion to determine whether its probative value is 
outweighed by its possible prejudicial effect and to 
admit or exclude it accordingly. 81 * 20 So, evidence 
of other unrelated crimes, where not essential to 
the establishment of the state’s case, may or should 
be refused admission, even though falling within 
generally recognized exceptions to the general rule 


of exclusion, when the trial court is convinced that 
its effect would be to create a substantial danger of 
undue prejudice. 81 * 25 The state of the law has 
been summarized as follows: Evidence of other 
offenses is admissible when substantially relevant to 
the offense charged; inadmissible when its relevance 
is insignificant; and, in borderline cases, admissible 
when its relevance outweighs the undue prejudice 
that may flow from it, but otherwise inadmissi- 
ble.8i.30 

Where evidence of another offense is otherwise 
competent and relevant, it is not rendered inadmis¬ 
sible because accused was acquitted of the other 
offense, 81 * 35 or was not convicted of it. 81 * 40 

§ 684. -Acts Showing Identity 

In general, evidence of an Independent offense by the 
accused is admissible to prove his identity as the perpe¬ 
trator of the crime charged; and proper evidence so to 
identify him is not inadmissible because It tends to prove 
him guilty of another crime. 

In general, evidence of other crimes committed by 
accused is admissible to prove his identity as the per¬ 
petrator of the crime charged; 82 more precisely, 


Pa.—Commonwealth v. Chalfa, 169 A. 
564, 313 Pa. 175. 

R.I.—State v. Peters, 136 A.2d 620. 

81.5 Fla.—Williams v. State, 110 So. 
2d 664, certiorari denied Williams 
v. Florida, 80 S.Ct. 102, 361 U.S. 
847, 4 L.Ed.2d 86. 

Md.—Berger v. State, 20 A.2d 146, 
179 Md. 410. 

Okl.—Roulston v. State, Cr., 307 P.2d 
861. 

Ascertainment of relevance 

Relevance of evidence tending to 
prove a crime other than that 
charged must be examined with care. 
Cal.—People v. Dabb, 197 P.2d 1, 32 
C.2d 491. 

People v. Lyon, 288 P-2d 57, 135 
C.A.2d 558—People v. Sullivan, 216 
P.2d 558, 96 C.A.2d 742. 

Nev.—Nester v. State, 334 P.2d 524. 

81.10 Cal.—People v. McCaughan, 
317 P.2d 974, 49 C.2d 409. 

People v. Mullinax, 331 P.2d 
1010, 165 C.A.23 449—People v. 
Lapin, 291 P.2d 575, 138 C.A.2d 251 
—People v. Channell, 288 P.2d 326, 
136 C.A.2d 99—People v. Carvalho, 
246 P.2d 950, 112 C.A.2d 482. 

Okl.—Roulston v. State, Cr., 307 P. 
2d 861—O’Neal v. State, Cr., 291 
P.2d 375—Wright v. State, Cr., 285 
P.2d 445—Bunn v. State, 184 P.2d 
821, 85 Okl.Cr. 14. 

81.15 Cal.—People v. Jackson, 223 
P.2d 236, 36 C.2d 281, certiorari de¬ 
nied Jackson v. People of State of 
California, 71 S.Ct. 355, 340 U.S. 


922, 95 L.Ed. 666—People v. Dabb, 
197 P.2d 1, 32 C.2d 491. 

81.20 U.S.—U. S. v. Stirone, C.A.Pa., 
262 F.2d 571, reversed on other 
grounds 80 S.Ct. 270, 361 U.S. 212, 
4 L.Ed.2d 252—Dowling Bros. Dis¬ 
tilling Co. v. U. S., C.C.A.Ky., 153 
F.2d 353, certiorari denied Gould v. 
U. S., 66 S.Ct. 1120, 328 U.S. 848, 
90 L.Ed. 1622, rehearing denied 67 
S.Ct. 29, 329 U.S. 820, 91 L.Ed. 698 
—U. S. v. Sebo, C.C.A.I11., 101 F.2d 
889. 

U. S. v. Sorrentino, D.C.Pa., 78 
F.Supp. 425, affirmed, C.A., 175 F. 
2d 721, certiorari denied 70 S.Ct. 
143, 338 U.S. 868, 94 L.Ed. 532, re¬ 
hearing denied 70 S.Ct. 238, 338 U. 
S. 896, 94 L.Ed. 651. 

Cal.—People v. McCaughan, 317 P.2d 
974, 49 C.2d 409. 

D.C.—Harper v. U. S. t 239 F.2d 945, 
99 U.S.App.D.C. 324. 

Ill.—People v. Griffis, 153 N.E.2d 375, 
19 I11.2d 223. 

Me.—State v. Hume, 78 A.2d 496, 146 
Me. 129. 

Minn.—State v. Gavle, 48 N.W.2d 44, 
234 Minn. 186. 

“In order to establish admissibil¬ 
ity, then, it is not enough to estab¬ 
lish that the evidence of a separate 
offense is relevant and competent un¬ 
der one of the exceptions to the gen¬ 
eral rule excluding such evidence. 
Even where relevancy under an ex¬ 
ception to the general rule may be 
found, fair trial demands that the 
evidence not be admitted in cases 
where, by virtue of its prejudicial 
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nature, it is more likely to distract 
from the essential Issue than to bear 
upon it. Whether, under the circum¬ 
stances, admission of the evidence 
interferes with fair trial, can hardly 
be determined by fixed rule of law. 
It would seem to require, instead, 
the exercise of judicial discretion of 
the trial judge." 

Nev.—Nester v. State, 334 P.2d 524, 
531. 

81.25 Wash.—State v. Goebel, 240 P. 
2d 251, 40 Wash.2d 18—State v. 
Goebel, 218 P.2d 300, 36 Wash.2d 
367. 

81.30 D.C.—Harper v. U. S., 239 F. 

2d 945, 99 U.S.App.D.C. 324. 

81.35 Ala.—Robinson v. State, 108 
So.2d 188, 40 Ala.App.' 101. 

Cal.—People v. Huston, 320 P.2d 175, 
156 C.A.2d 670—People v. Lachuk, 
43 P.2d 579, 5 C.A.2d 729—People 
v. Follette, 240 P. 602, 74 C.A. 178. 
Mich.—People v. Johnston, 43 N.W.2d 
334, 328 Mich. 213, 20 A.L.R.2d 
1001 . 

Neb.—Williams v. State, 224 N.W. 
286, 118 Neb. 281. 

81.40 Cal.—People v. Brown, 336 F. 
2d 1, 168 C.A.2d 549. 

82. U.S.—U. S. v. Iacullo, C.A.U1., 
226 F.2d 788, certiorari denied 76 
S.Ct. 435, 350 U.S. 966, 100 L.Ed. 
839— Corpus Juris Secundum cited 
in Labiosa v. Government of Canal 
Zone, C-A.Canal Zone, 198 F.2d 282, 
284—Smith v. U. S., C.A.Cal., 173 
F.2d 181—U. S. v. Klass, C.CA..N. 
J., 166 F.2d 373—Kempe v. U. S., 
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C.CA.Iowa, 151 F.2d 680—U. S. v. 
Nettl, C.C.A.N.J., 121 F.2d 927. 

Corpus Juris Secundum cited in 
U. S. v. Lovely, D.C.S.C., 77 F. 
Supp. 619, 622, reversed on other 
grounds, C.A., 169 F.2d 386. 

XI a.—Garner v. State, 114 So.2d 385, 
269 Ala. 531—Boggs v. State, 106 
So.2d 263, 268 Ala. 358—Brasher v. 
State, 30 So.2d 31, 249 Ala. 96— 
Williams v. State, 15 So.2d 572, 245 
Ala. 32—Jackson v. State, 155 So. 
£81, 229 Ala. 48. 

Govan v. State, App., 115 So.2d 
667—Robinson v. State, App., 108 
So.2d 188—McCary v. State, 107 
So.2d 903, 39 Ala.App. 642, certio¬ 
rari denied 107 So.2d 906, 268 Ala. 
697—McMurtrey v. State, 74 So.2d 
528, 37 Ala.App. 656—Weather- 

spoon v. State, 56 So.2d 793, 36 
Ala App. 392—Summers v. State, 
36 So.2d 571, 33 Ala.App. 358, re¬ 
versed on other grounds 36 So.2d 
574, 251 Ala. 38—Corpus Juris Se¬ 
cundum cited in Gilmer v. State, 
17 So.2d 456, 458, 31 Ala.App. 347— 
Wilkins v. State, 197 So. 75, 29 
Ala.App. 349, certiorari ‘denied 197 
So. 81, 240 Ala. 52—Sweeney v. 
State. 143 So. 586, 25 Ala.App. 220. 
certiorari denied 143 So. 588, 225 
Ala. 381—Jackson v. State, 89 So. 
892, 18 Ala.App. 259—Gardner v. 
State, 87 So. 885, 17 Ala.App. 589, 
certiorari denied 87 So. 888, 205 
Ala. 60—Gibson v. State, 72 So. 
210, 14 Ala.App. 111. 

Ariz.—State v. Little, 350 F.2d 756- 
State v. Serna, 211 P.2d 455, 69 
Ariz. 181, appeal dismissed, certio¬ 
rari denied Serna v. Walters, 70 S. 
Ct. 1031, 339 U.S. 973, 94 L.Ed. 
1380—State v. Singleton, 182 P.2d 
920, 66 Ariz. 49—James v. State, 
84 P.2d 1081—Douglass v, State, 
33 P.2d 985, 44 Ariz. 84—Greve v. 
State, 285 P. 274, 36 Ariz. 325- 
Lewis v. State, 256 P. 1048, 33 Ariz. 
182—Holder v. State, 253 P. 629, 31 
Ariz. 357—Lawrence v. State, 240 
P. 863, 29 Ariz. 247, rehearing de¬ 
nied 241 P. 511, 29 Ariz. 318, and 
certiorari denied 46 S.Ct. 201, 269 
U.S. 285, 70 L.Ed. 425—Dorsey v. 
State, 213 P. 1011, 25 Ariz. 139. 

Ark.—Puckett v. State, 108 S.W.2d 
468, 194 Ark. 449—Cain v. State, 
233 S.W. 779, 149 Ark. 616. 

Cal.—People v. Grey, App., 4 Cal. 
Rptr. 561—People v. Guthrie, 229 
P.2d 841, 103 C.A.2d 468—People 
v. James, 105 P.2d 947, 40 C.A.2d 
740. 

Colo.—Webb v. People, 49 P.2d 381, 
97 Colo. 26 2. 

Conn.—State v. Barnes, 44 A.2d 708, 
132 Conn. 370. 

Dc*l.—Bantum v. State, 85 A.2d 741, 
7 Terry 487. 

D.C.—Bracey v. U. S., 142 F.2d 85, 7S 
U.SApp.D.C. 23, certiorari denied 


64 S.Ct. 1274, 322 U.S. 762, 88 L.Ed. 
1589—Martin v. U. S., 127 F.2d 865. 
75 U.SApp.D.C. 399. 

Fla.—Hutchinson v. State, 102 So.2d 
44—Talley v. State. 36 So.2d 201. 
160 Fla. 593—Kennedy v. State, 191 
So. 193—Thomas v. State, 181 So. 
337, 13 2 Fla. 78—Nickels v. State, 
106 So. 479, 90 Fla. 659—Ryan v. 
State, 92 So. 571, 83 Fla. 610. 

Ga.—Biegun v. State, 58 S.E.2d 149, 
206 Ga. 618—Fowler v. State, 8 S. 

E.2d 77, 189 Ga. 733—Green v. 
State, 158 S.E. 285, 172 Ga. 635- 
Waters v. State, 61 S.E.2d 794, 82 
GaApp. 608—Robinson v. State, 7 
S.E.2d 758, 62 GaApp. 355—Davis 
v. State, 198 S.E. 800, 58 GaApp. 
440—Crawford v. State, 176 S.E. 92, 
49 GaApp. 801. 

Ill.—People v. Davis, 151 N.E.2d 308, 
14 I11.2d 196—People v. Mikka, 131 
N.E.2d 79, 7 Ill.2d 454, certiorari 
denied 76 S.Ct. 656, 350 U.S. 1009, 
100 L.Ed. 871, certiorari denied 78 
S.Ct. 1157, 357 U.S. 910, 2 L.Ed.2d 
1160—People v. Lehman, 125 N.E. 
2d 506, 5 I11.2d 337—People v. Pri- 
ola, 70 N.E.2d 46, 395 Ill. 296- 
People v. Botulinski, 64 N.E.2d 
486, 392 Ill. 212—People v. Minor, 
58 N.E.2d 21, 388 Ill. 436—People 
v. Eckman, 44 N.E.2d 60, 380 Ill.! 
413—People v. Mangano, 30 N.E.2d 
428, 375 Ill. 72—People v. Filas, 15 
N.E.2d 718, 369 Ill. 78—People v. 
Kandian, 195 N.E. 662, 360 Ill. 217 
—People v. Stathas, 190 N.E. 661, 
356 Ill. 313—People v. McGuirk, 
143 N.E. 855, 312 Ill. 257—People 
v. Mandrell, 138 N.E. 215, 306 Ill.! 
413—People v. King, 114 N.E. 601, 
276 Ill. 138. 

Ind.—Watts v. State, 95 N.E.2d 570, 
229 Ind. 80—Gears v. State, 180 N. 
E. 585, 203 Ind. 380. 

Iowa.—State v. Linzmeyer, 79 N.W. 
2d 206, 248 Iowa 31—State v. Wil¬ 
liams, 62 N.W.2d 742, 245 Iowa 494 
—State v. Snyder, 59 N.W.2d 223, 
244 Iowa 1244—Corpus Juris Se¬ 
cundum cited in State v. Walters, 
58 N.W.2d 4, 8, 244 Iowa 1253, cer¬ 
tiorari denied 74 S.Ct. 380, 346 U.S. 
940, 98 L.Ed. 427—State v. Simp¬ 
son, 50 N.W.2d 601, 243 Iowa 65— 
State v. Dunne,' 15 N.W.2d 296, 234 
Iowa 1185—State v. Porter, 294 N. 
W. 898, 229 Iowa 882—Corpus Ju¬ 
ris cited in State v. Johnson, 264 
NVW. 596, 599, 221 Iowa 8—State v. 
Clay, 264 N.W. 77, 220 Iowa 1191- 
State v. McCutchan, 259 N.W. 23, 
219 Iowa 1029—State v. Crabbe, 
204 N.W. 272, 200 Iowa 317—State 
v. Browman, 182 N.W. 823. 

Kan.—State v. Myrick, 317 P.2d 485, 
181 Kan. 1056. 

Ky.—Shepperd v. Commonwealth, 322 
S.W.2d 115—Ringstaff v. Common¬ 
wealth, 275 S.W.2d 946—Quarles v 
Commonwealth, 245 S.W.2d 947— 
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- Helton v. Commonwealth, 244 S.W. 
2d. 762—Lee v. Commonwealth, 242 
S.W.2d 984—Ellison v. Common¬ 
wealth, 226 S.W.2d 470, 311 Ky. 757 
—Douglas v. Commonwealth, 211 
S.W.2d 156, 307 Ky. 391—Peck v. 
Commonwealth, 150 S.W.2d 919, 286 
Ky. 347—Conley v. Commonwealth, 
117 S.W.2d 189, 273 Ky. 486—Far¬ 
ley v. Commonwealth, 93 S.W.2d 
858, 263 Ky. 769—Hilger v. Com¬ 
monwealth, 71 S.W.2d 9, 254 Ky. 
117—Jones v. Commonwealth, 62 S. 
W.2d 56, 250 Ky. 217—Sneed v. 
Commonwealth, 34 S.W.2d 724, 236 
Ky. 838—Cook v. Commonwealth, 
24 S.W.2d 269, 232 Ky. 613—Duvall 
v. Commonwealth, 10 S.W.2d 279, 
225 Ky. 827—Eagle v. Common¬ 
wealth, 3 S.W.2d 212, 223 Ky. 178 
—Kirby v. Commonwealth, 267 S. 
W. 1094, 206 Ky. 635—Blackerby v. 
Commonwealth, 255 S.W. 824, 200 
Ky. 832—McQueen v. Common¬ 
wealth, 244 S.W. 681, 196 Ky. 227- 
Newton v. Commonwealth, 243 S. 
W. 1031, 195 Ky. 764—Bullington 
v. Commonwealth, 236 S.W. 961, 
193 Ky- 529—Music v. Common¬ 
wealth, 216 S.W. 116, 186 Ky. 45— 
Hickey v. Commonwealth, 215 S.W. 
431, 185 Ky. 570—Thomas v. Com¬ 
monwealth, 214 S.W. 929, 185 Ky. 
226—Choate v. Commonwealth, 195 
S.W. 1080, 176 Ky. 427. 

La.—State v. Wideman, 51 So.2d 96, 
218 La. 860—Corpus Juris quoted 
in State v. Hicks, 156 So. 353, 354, 
180 La. 281. 

Md.—Hunter v. State, 69 A.2d 505, 
193 Md. 596—King v. State, 58 A 
2 d 663, 190 Md. 361. 

Mich.—People v. Jackson, 273 N.W. 
327, 280 Mich. 6. 

Minn.—State v. Stuart, 281 N.W, 299, 
203 Minn. 301. 

Miss.—Hawkins v. State, 80 So.2d 1, 
224 Miss. 309—May v. State, 38 So. 
2d 726, 206 Miss. 295. 

Mo.—State v. Taylor, 324 S.W.2d 643 
—State v. Wilson, 320 S.W.2d 525 
—State v. Scown, 312 S.W.2d 782 
—State v. Atkinson, 293 S.W.2d 
941— Corpus Juris Secundum cited 
in State v. Ingram, 286 S.W.2d 733, 
737— Corpus Juris Secundum cited 
in State v. Thompson, 280 S.W.2d 
838, 842—State v. Saussele, 265 S. 
W.2d 290—State v. Carson, 239 S. 
W.2d 532—State v. Hepperman, 162 
SAV.2d 878, 349 Mo. 681—State v. 
Spinks, 125 S.W.2d 60—State v. 
Garrison, 116 S.W.2d 23, 342 Mo. 
453—State v. McKeever, 101 S.W. 
2d 22, 339 Mo. 1066—State v. Har¬ 
rison, 285 S.W. 83—State v. Lewis, 
201 S.W. 80, 273 Mo. 618. 

Mont.—State v. Simpson, 95 P.2d 761, 
109 Mont. 198—State v. Hughes, 
246 P. 959, 76 Mont. 421—State v. 
Pippi, 195 P. 556, 59 Mont. 116- 
State v. Wyman, 186 P. 1, 56 Mont 
600. 
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cause it proves or tends to prove that he was guilty [ of another and independent crime. 83 Accordingly, 


Nev. —Corpus Juris Secundum cited 
ia Nester v. State, 334 P.2d 521 
523—State v. McFarlin, 172 P. 371. 
41 Nev. 486. 

N.J.—State v. Ascolese, 157 A.2d 858. 

59 N.J.Super. 393. 

N.M.—State v. Lord, 84 P.2d 80, 42 X 

M. 638—State v. Hoy, 60 P.2d 646, 
40 N.M. 397—State v. Snyder, 212 
P. 736, second case, 28 N.M. 388— 
State v. Starr, 173 P. 674, 24 N.M. 
180. 

N.Y.—People v. Harvey, 139 N.E. 268, 
235 N.Y. 282. 

People v. Formato, 143 N.Y.S.2d 
205, 286 App.Div. 357, affirmed 132 

N. E.2d 894, 309 N.Y. 979—People v. 
Rutman, 24 N.Y.S.2d 334, 260 App. 
Div. 784—People v. Dietz, 214 N. 
Y.S. 517, 216 App.Div. 23, affirmed 
155 N.E. 886, 244 N.Y. 534. 

People v. Santiago, 79 N.Y.S.2d 
139, 192 Misc. 72—People v. Peter¬ 
son, 289 N.Y.S. 740, 159 Misc. 669. 
N.C. —Corpus Juris Secundum cited 
in State v. McClain, 81 S.E.2d 364, 
367, 240 N.C. 171—State v. Smoak, 
195 S.E. 72, 213 N.C. 79—State v. 
Dali, 131 S.E. 573, 191 N.C. 231- 
State v. Miller, 128 S.E. 1, 189 N.C. 
695—State v. Griffith, 117 S.E. 586, 
185 N.C. 756—State v. Spencer, 97 
S.E. 155, 176 N.C. 709. 

Ohio.—Whiteman v. State, 164 N.E. 
51, 119 Ohio St. 285, 63 A.L.R. 595. 

State v. Ross, 108 N.E.2d 77, 92 
Ohio App. 29, appeal dismissed 108 
N.E.2d 282, 158 Ohio St. 248. 

Okl.—Jones v. State, Cr., 321 P.2d 
432—Roulston v. State, Cr., 307 P. 
2d 861—Booker v. State, Cr., 312 
P.2d 189—Sparks v. State, 237 P. 
2d 159, 94 Okl.Cr. 416—Brockman 
v. State, 61 P.2d 273, 60 Okl.Cr. 75 
—Thacker v. State, 26 P.2d 770, 55 
Okl.Cr. 161 — Corpus Juris cited in 
Ellis v. State, 19 P.2d 972, 975, 54 
Okl.Cr. 295—Davis v. State, 234 P. 
787, 30 OkLCr. 61—Miller v. State, 
163 P. 131, 13 Okl.Cr. 176, L.R.A. 
1917D 383. 

Or.—State v. Burke, 269 P. 869, 126 
Or. 651, rehearing denied 270 P. 
756, 126 Or. 651, appeal dismissed 
Burke v. State of Oregon, 49 S.Ct. 
262, 279 U.S. 811, 73 L.Ed. 971. 

Pa.—Commonwealth v. Fugmann, 198 
A. 99, 330 Pa. 4—Commonwealth 
v. Strantz, 195 A. 75, 328 Pa. 33- 
Commonwealth v. Williams, 160 A. 
602, 307 Pa. 134. 

Commonwealth v. Boulden, 116 
A.2d 867, 179 Pa.Super. 328—Com¬ 
monwealth v. Wable, 114 A.2d 334, 
382 Pa. 80—Commonwealth v. Hel¬ 
ler, 87 A.2d 287, 369 Pa. 457—Com¬ 
monwealth v. Kauffman, 38 A.2d 
425, 155 Pa.Super. 347—Common¬ 
wealth v. Elias, 76 Pa.Super. 576— 
Commonwealth v. Rabinowitz, 73 
Pa.Super. 221—Commonwealth v. 
Vardelle, 70 Pa.Super. 241. 


S.C.—State v. Brooks, 111 S.E.2d 686, 
235 S.C. 344—State v. Thompson, 

96 S.E.2d 471, 230 S.C. 473—State v. 
Blackwell, 67 S.E.2d 684, 220 S.C. 
342—State v. Gregory, 4 S.E.2d 1, 
191 S.C. 212—State v. Pittman, 134 
S.E. 514, 137 S.C. 75. 

S.D.—State v. Hanks, 246 N.W. 107, 
61 S.D. 68. 

Tenn.—Corpus Juris Secundum cited 
in Harris v. State, 227 S.W.2d 8, 
10, 189 Tenn. 635—Wrather v. 

State, 169 S.W.2d 854, 179 Tenn. 
666—Mays v. State, 238 S.W. 1096, 
145 Tenn. 118. 

Tex.—Cage v. State, Cr., 320 S.W.2d 
364, certiorari denied Cage v. Tex¬ 
as, 79 S.Ct. 1434, 360 U.S. 917, 3 
L.Ed.2d 1533, rehearing denied 80 
S.Ct. 45, 361 U.S. 855, 4 L.Ed.2d 94 
—Campbell v. State, 294 S.W.2d 
125, 163 Tex.Cr. 545—Coston v. 

State, 268 S.W.2d 180, 160 Tex.Cr. 
159—Lawson v. State, 185 S.W.2d 
439, 148 Tex.Cr. 140—Cascio v. 

State, 171 S.W.2d 356, 146 Tex.Cr. 
49—Clark v. State, 165 S.W.2d 747, 
145 Tex.Cr. 63—Crutchfield v. 
State, 162 S.W.2d 699, 144 Tex.Cr. 
291—West v. State, 145 S.W.2d 580, 
140 Tex.Cr. 493—James v. State, 
139 S.W.2d 273, 139 Tex.Cr. 153— 
Taylor v. State, 134 S.W.2d 277, 
138 Tex.Cr. 161—Sumner v. State, 
112 S.W.2d 453, 133 Tex.Cr. 501— 
Polanco v. State, 106 S.W.2d 1057, 
133 Tex.Cr. 7—Lytton v. State, 101 
S.W.2d 564, 131 Tex.Cr. 654—Mc¬ 
Gee v. State, 16 S.W.2d 1096, 112 
Tex.Cr. 385—Missouri v. State, 4 
S.W.2d 68, 109 Tex.Cr. 193—Curtis 
v. State, 284 S.W. 950, 104 Tex.Cr. 
473—Thomas v. State, 282 S.W. 
237, 103 Tex.Cr. 671—Roark v. 

State, 276 S.W. 242, 101 Tex.Cr. 401 
—Nichols v. State, 260 S.W. 1050, 

97 Tex.Cr. 174—Frazier v. State, 

246 S.W. 391, 93 Tex.Cr. 134—Perea 
v. State, 227 S.W. 305, 88 Tex.Cr. 
382. I 

Utah.—State v. McHenry, 323 P.2d 
710, 7 Utah 2d 289—State v. Pol¬ 
lock, 129 P.2d 554, 102 Utah 587- 
State v. Kappas, 114 P.2d 205, 100 
Utah 274. 

Vt.—State v. Howard, 183 A. 497, 

108 Vt. 137—State v. Donaluzzi, 

109 A. 57, 94 Vt. 142. 

Wash.—State v. Dinges, 292 P.2d 361, 
48 Wash.2d 152—State v. Sedam, 
284 P.2d 292, 46 Wash.2d 725- 
State v. Hartwig, 273 P.2d 482, 45 
Wash.2d 76—State v. Americk, 256 
P.2d 278, 42 Wash.2d 504—State v. 
Goebel, 240 P.2d 251, 40 Wash.2d 
IS—State v. Goebel, 218 P.2d 300, 
36 Wash.2d 367—State v. Salle, 208 
P.2d 872, 34 Wash.2d 183—State v. 
Barton, 88 P.2d 385, 198 Wash. 268. 
Wis.—Herde v. State, 295 N.W. 684, 
236 Wis. 408—State v. Jackson, 261 
N.W. 732, 219 Wis. 13. 

16 C.J. p 589 note 10. 
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Evidence to rebut alibi 3ee supra $ 
683. 

Incidental or basic proof 
Proof of accused’s crimes inde¬ 
pendent of that charged is admissi¬ 
ble when necessary to establish his 
identity as guilty party, whether 
such proof is incidental to establish¬ 
ment of identity or basis thereof. 
Tenn.—Harris v. State, 227 S.W.2d 
8 , 189 Tenn. 635. 

Wide range 

Where sole question is accused’s 
identity as perpetrator of crime 
charged, state may cover wide range 
in seeking proof of other crimes 
which cannot he reasonably believed 
to have been committed except by 
same person who committed offense 
charged. 

Tenn.—Harris v. State, supra. 

Evidence of admissions or confes¬ 
sions of like crimes committed 
jointly by same persons accused, 
against same class of persons about 
same time, showing same general 
design or system, is admissible on. 
the issue of identity. 

Miss.—Bryant v. State, 157 So. 346„ 
172 Miss. 210. 

83. U.S.— Corpus Juris Secundum 
cited in Labiosa v. Government of 
Canal Zone, C.A.Canal Zone, 198- 
F.2d 282, 284. 

Ala.—Daniels v. State, 11 So.2d 756„ 
243 Ala. 675, certiorari denied Dan¬ 
iels v. State of Alabama, 63 S.Ct. 
1168, 319 U.S. 755, 87 L.Ed. 1708— 
Johnson v. State, 5 So.2d 632, 242; 
Ala. 278, certiorari denied Johnson, 
v. State of Alabama, 62 S.Ct. 1299, 
316 U.S. 693, 86 L.Ed. 1763, rehear¬ 
ing denied 62 S.Ct. 1310, 316 U.S. 
713, 86 L.Ed. 1778. 

Whitley v. State, 64 So.2d 135,. 
37 Ala.App. 107. 

Ill.—People v. Rooney, 190 N.E. 85, 
355 Ill. 613—People v. Doody, 175- 
N.E. 436, 343 Ill. 194—People v. 
Buskievich, 162 N.E. 3 36, 330 Ill. 
532. 

Ind.—Loveless v. State, 166 N.E.2d 
864. 

Iowa.—State v. Johnson, 267 N.W. 91, 
221 Iowa 8—State v. Johnson, 264 
N.W. 596, 221 Iowa 8. 

Kan.— Corpus Juris quoted in State 
v. Frizell, 295 P. 658, 660, 132 Kan. 
261. 

La.—Corpus Juris quoted in State v. 

Hicks, 156 So. 353, 354, ISO La. 281. 
Miss.—Willoughby v. State, 122 So. 
757, 154 Miss. 653, 63 A.L.R. 1319 
—Norris v. State, 122 So. 391, 154 
Miss. 190. 

Mo.—Corpus Juris cited In State v. 

Hawley, 51 S.W.2d 77, 78. 

16 C.J. p 589 note 10. 

Instrumentalities used to commit 
a crime and found at the scene or 
in the possession of the person. 
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on the issue of identity, it may be proper to admit 
evidence of similar offenses, 83 - 5 or of other offenses 
closely connected in time, place, and manner, 83 * 10 
or of other offenses subsequent to the one 
charged. 83 - 15 

To bring evidence within this exception, such 
proof of identity must be necessary, 84 and evidence 
of other offenses is inadmissible for the purpose of 
establishing identity if identity is not in issue in the 
case, 84 - 5 or if identity can be clearly shown without 


such evidence. 84 - 10 Also, it is necessary that there 
be some connection between the two offenses, 85 as 
where the circumstances tend to show that whoever 
committed the other offense must have committed the 
one charged. 86 In this connection, where a crime 
has been committed by some novel or extraordinary 
means or in a peculiar or unusual manner, evidence 
of recent similar acts or crimes by accused commit¬ 
ted by the same means or in the same manner are 
provable to identify accused as an inference from 
similarity of method. 86 * 5 


charged may be traced to their 
source if the evidence has any ten¬ 
dency to establish the identity of ac¬ 
cused, even though it tends to prove 
instrumentalities were stolen. 

Wash.—State v. O’Donnell, 81 P.2d 
509, 195 Wash. 471. 

83.5 U.S.—Lovely v. U. S., C.A.S.C., 
169 F.2d 386. 

Ala.—Bryant v. State, 33 So.2d 402, 

33 Ala.App. 346—Hemby v. State, 
160 So. 119, 26 Ala.App. 273, cer¬ 
tiorari denied 160 So. 120, 231 Ala. 
7. 

Ark.—Keese v. State, 265 S.W.2d 542, 
223 Ark. 261—Puckett v. State, 108 
S.W.2d 468, 194 Ark. 449—Cain v. 
State, 233 S.W. 779, 149 Ark. 616. 
Cal.—People v. Vosburg, 266 P.2d 
927, 123 C.A.2d 535. 

Colo.—Ray v. People, 243 P.2d 762, 
125 Colo. 381. 

Ga.—New v. State, 20 S.E.2d 617, 67 
Ga.App. 442. 

Kan.—State v. Callahan, 296 P.2d 
652, 179 Kan. 603—State v. Owen, 
176 P.2d 564, 162 Kan. 255—Corpus 
Juris quoted in State v. Frizell, 
295 P. 658, 660, 132 Kan. 261. 

Mo.—State v. Saussele, 265 S.W.2d 
290. 

Mont.—State v. Semmens, 71 P.2d 
913, 105 Mont. 113—State v. Keays, 

34 P.2d 855, 97 Mont. 404. 

N.H.—State v. Desilets, 73 A.2d 800, 
96 N.H. 245. 

N.C.—State v. Summerlin, 60 S.E.2d 
322, 232 N.C. 333—State v. Choate, 
46 S.E.2d 476, 228 N.C. 491—State 
v. Edwards, 31 S.E.2d 516, 224 N.C. 
527—State v. Flowers, 192 S.E. 110, 
211 N.C. 721. 

Tex.—Mayes v. State, 42 S.W.2d 65, 
118 Tex.Cr. 162. 

83.10 Minn.—State v. Bock, 39 N.W. 
2d 887, 229 Minn. 449. 

Other offenses at about same time 
Ark.—Puckett v. State, 108 S.W.2d 
468, 194 Ark. 449—Cain v. State, 
233 S.W. 779, 149 Ark. 616. 

Mont.—State v. Semmens, 71 P.2d 
913, 105 Mont. 113. 

Other offenses “not too remote” 
from the one on trial. 

Ky.—Simmons v. Commonwealth, 275 
S.W. 369, 210 Ky. 33. 

Tex.—Vaughn v. State, 134 S.W.2d 
290, 138 Tex.Cr. 62—Mayes v. 


State, 42 S.W.2d 65, 118 Tex.Cr. 
162. 

Similar method or scheme employed 

Ga.—Allen v. State, 40 S.E.2d 144, 
201 Ga. 391. 

Wright v. State, 46 S.E.2d 516, 76 
Ga.App. 483—Chambers v. State, 
45 S.E.2d 724, 76 Ga.App. 269. 

83.15 N.C.—State v. Biggs, 32 S.E. 

2d 352, 224 N.C. 722. 

Tex.—Vaughn v. State, 134 S.W.2d 
290, 138 Tex.Cr. 62. 

84. Ala.—Dennison v. State, 88 So. 
211, 17 AlaApp. 674. 

Ky.—Thomsberry v. Commonwealth, 
75 S.W.2d 1079, 256 Ky. 166— 

Woodard v. Commonwealth, 14 S. 
W.2d 773, 228 Ky. 254—Alford v. 
Commonwealth, 13 S.W.2d 1026, 227 
Ky. 732. 

Mo.—State v. Thompson, 280 S.W.2d 
838. 

S.C.—State v. Lyle, 118 S.E. 803, 125 
S.C. 406—State v. Kenny, 57 S.E. 
859, 77 S.C. 236. 

Tex.—Butler v. State, 272 S.W.2d 125, 
160 Tex.Cr. 492—Kornegay v. 

State, 125 S.W.2d 599, 136 Tex.Cr. 
419. 

84.5 U.S.—Lovely v. U. S., C.A.S.C., 
169 F.2d 386. 

Ala.—Boggs v. State, 106 So.2d 263, 
268 Ala. 358—Johnson v. State, 5 
So.2d 632, 242 Ala. 278, certiorari 
denied Johnson v. State of Alaba¬ 
ma, 62 S.Ct. 1299, 316 TJ.S. 693, 86 
L.Ed. 1763, rehearing denied 62 S. 
Ct. 1310, 316 U.S. 713, 86 L.Ed. 
1778. 

TTse of another name 

Where identity of accused is not in 
issue, evidence is inadmissible to 
show that, under another name, he 
had previously committed another 
and a distinct crime. 

D.C.—Billings v. TJ. S., 42 App.D.C. 
413. 

Kan.— Corpus Juris quoted in State 
v. Frizell, 295 P. 658, 660, 132 Kan. 
261. 

84.10 Utah.—State v. McHenry, 323 
P.2d 710, 7 Utah 2d 289. 

85. Cal.—People v. Webster, 179 P. 
2d 633, 79 C.A.2d 321. 

Kan.— Corpus Juris quoted in State 
v. Frizell, 295 P. 658, 660, 132 Kan. j 
261. 


Ky.—Jones v. Commonwealth, 198 S. 

W.2d 969, 303 Ky. 666. 

La.— Corpus Juris quoted in State v. 

Hicks, 156 So. 353, 354, 180 La. 281. 
Miss.—Crafton v. State, 26 So.2d 347, 
200 Miss. 10. 

Mo.—State v. Ingram, 286 S.W.2d 733 
—State v. Thompson, 280 S.W.2d 
838. 

N.Y.—People v. Molineux, 61 N.E. 

286, 168 N.Y. 264, 62 L.RA. 193. 
16 C.J. p 589 note 11. 

“Continuous, and connected, transac¬ 
tion” 

N.C.—State v. Griffith, 117 S.E. 586, 
588, 185 N.C. 756. 

Common plan or method 
Proof depended on to show that 
crime charged and another similar 
crime were committed by same per¬ 
son must establish some peculiarity 
of plan or method common to both of¬ 
fenses in order to identify accused 
as person who committed offense 
charged. 

Tenn.—Harris v. State, 227 S.W.2d 
8 , 189 Tenn. 635. 

Bemoteness of time of commission 
of previous relevant acts does not 
alone render them inadmissible as 
evidence of intent or identity. 

Ala—Wilkins v. State, 197 So. 75, 
29 AlaApp. 349, certiorari denied 
197 So. 81, 240 Ala. 52. 

88 . Cal.—People v. Mazza, 287 P.2d 
798, 135 C.A.2d 587. 

Ga.—Andrews v. State, 26 S.E.2d 263, 
196 Ga. 84, certiorari denied 64 S. 
Ct. 87, 320 U.S. 780, 88 L.Ed. 468. 
Ky.—Jones v. Commonwealth, 198 S. 
W.2d 969, 303 Ky. 666 —Smallwood 
v. Commonwealth, 255 S.W. 106, 
200 Ky. 582. 

Mo.—State v. Thompson, 280 S.W.2d 
838. 

S.C.—State v. Lyle, 118 S.E. 803, 125 
S.C. 406. 

86.5 Ala.—Daniels v. State, 11 So.2d 
756, 243 Ala. 675, certiorari denied 
Daniels v. State of Alabama, 63 S. 
Ct. 1168, 319 U.S. 755, 87 L.Ed, 
1708. 

Wilder v. State, 1 So.2d 317, 30 
AlaApp. 107. 

Ky.—Jones v. Commonwealth, 198 S. 
W.2d 969, 303 Ky. 666—Thomas v. 
Commonwealth, 239 S.W. 776, 194 
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§§ 684-685 CRIMINAL LAW 

The exception to the general rule, under which 
evidence of other offenses may be employed to 
establish identity does not authorize the admission 
of evidence not relevant to the question of identity, 
and which merely tends to show disposition, in¬ 
clination, propensity, or depravity; 86 * 10 and even 
where the proof of another offense may be rele¬ 
vant to the issue of identity, the details of the of¬ 
fense may not be shown. 86 * 15 Where there is a 
doubt as to whether evidence of another offense 
will prove the identity of accused as perpetrator of 
the offense for which he is being tried, doubt should 
be resolved in favor of accused, and the evidence re¬ 
jected. 8 6 * 20 According to some authority, acts of 
misconduct not resulting in conviction are not the 
proper subjects of cross-examination to establish and 


22A C.J.S. 

show identity. 86 - 25 

Identity of articles or instrument . Evidence of 
other crimes may also be admissible where bearing 
on, 87 or necessary to prove, 88 the identity of articles 
or an instrument connected with the crime charged. 

§ 685. -Acts Showing Knowledge 

Evidence of other offenses of accused, connected 
with, and not too remote from, the crime charged, !$ 
generally admissible to prove guilty knowledge of ac¬ 
cused, where such knowledge Is in issue, or an element of 
the crime charged. 

In general, evidence of other crimes committed 
or attempted by accused, is admissible to prove 
scienter, or guilty or criminal knowledge, with re¬ 
spect to the crime charged, 89 at least if similar there- 


Ky. 491—Brashear v. Common¬ 
wealth, 199 S.W. SI, 178 Ky. 492. 
86L10 Ala.—Brasher v. State, 30 So. 
2d 31, 249 Ala. 96. 

Tenn.—Harris v. State, 227 S.W.2d 8, 
189 Tenn. 635. 

86.15 Ala.—Robinson v. State, 11 So. 
2d 732. 243 Ala. 684, certiorari de¬ 
nied Robinson v. State of Alabama, 
63 S.Ct. 1168, 319 U.S. 755, 87 L. 
Ed. 1708—Jackson v. State, 155 So. 
581, 229 Ala. 48. 

Okl.—Roulston v. State, 307 P.2d 861. 
86.20 U.S.—Labiosa v. Government 
of Canal Zone, C.A.Canal Zone, 198 
F.2d 282. 

Pa.—Commonwealth v. Romantine, 
Quar.Sess., 17 Beaver 46. 

86.25 U.S.—U. S. v. Haynes, 81 P. 
Supp. 63, affirmed, CA., 173 F.2d 
223. 

87. Ga.—Waters v. State, 61 S.E.2d 
794, 82 Ga.App. 608—Williams v. 
State, 180 S.E. 369, 51 GaApp. 319. 

Miss.— Corpus Juris Secundum quot¬ 
ed in Stone v. State, 49 So.2d 263, 
266, 210 Miss. 218. 

88. Ala.—Dennison v. State, 88 So. 
211, 17 Ala.App. 674. 

Hiss.—Corpus Juris Secundum quot¬ 
ed in Stone v. State, 49 So.2d 263, 
266, 210 Miss. 218. 

89. U.S.—Williams v. U. S., C.A.Mo., 
272 F.2d 40—Bush v. U. S., C.A. 
Cal., 267 F.2d 483—U. S. v. Prince, 
CA~Pa., 264 F.2d 850—Anthony v. 
U. S., C.ACal. f 256 F.2d 50—Har- 
bold v. U. S., CA.N.M., 255 F.2d 
202—Ehrlich v. U. S., CA.Ga., 23S 
F.2d 481— Corpus Juris Secundum 
cited in Baker v. U. S., C.A.Ga., 227 
F.2d 376, 378—U. S. v. Iacullo, C. 
A.I11., 226 F,2d 788, certiorari de¬ 
nied 76 S.Ct. 435, 350 U.S. 966, 100 
L.Ed. 839—Owens v. U. S., C.A.S. 
C, 201 F.2d 749—Giordano v. U. 
S., CA.Mich., 185 F.2d 524—Stein 
v. U. S., C.C.A.Cal., 166 F.2d 851, 
certiorari denied 68 S.Ct. 1512, 334 
U.S. 844, 92 L.Ed. 1768—Brickey v. | 


U. S. f C.C.A.Mo.. 123 F.2d 341— 
Caldwell v. U. S„ C.C.A.W.Va., 78 
F.2d 282. 

U. S. v. Lovely, D.C.S.C., 77 F. 
Supp. 619, reversed on other 
grounds 169 F.2d 386. 

Ala.—Boggs v. State, 106 So.2d 263. 
268 Ala. 358—Mason v. State, 66 
So.2d 557, 259 Ala. 438—Williams 
v. State, 15 So.2d 572, 245 Ala. 32— 
Robinson v. State, 11 So.2d 732, 243 
Ala. 684, certiorari denied Robin¬ 
son v. State of Alabama, 63 S.Ct. 
1168, 319 U.S. 755, 87 L.Ed. 1708— 
Jackson v. State, 155 So. 581, 229 
Ala. 48. 

Govan v. State, 115 So.2d 667, 40 
Ala.App. 482—McCary v. State, 107 
So.2d 903, 39 Ala.App. 642, certio¬ 
rari denied 107 So.2d 906, 268 Ala. 
697—McMurtrey v. State, 74 So.2d 
528, 37 AlaApp. 656— Corpus Juris 
Secundum cited in McKenzie v. 
State, 33 So.2d 484, 487, 33 AlaApp. 
7. certiorari denied 33 So.2d 488, 
250 Ala. 178. 

Ariz.—Greve v. State, 285 P. 274, 36 
Ariz. 325. 

Cal.—People v. Coefield, 236 P.2d 570, 
37 C.2d 865— Corpus Juris Secun¬ 
dum cited in People v. Westek, 190 
P.2d 9, 16, 31 C.2d 469—People v. 
Morani, 236 P. 135, 196 C. 154. 

People v. Pettyjohn, 342 P.2d 
416, 172 C.A.2d 188—People v. 

Tawney, 336 P.2d $59, 168 CA.2d 
599—People v. Gallagher, 336 P.2d 
259, 168 C.A.2d 417—Janisse v. 

Winston Inv. Co., 317 F.2d 48, 154 

C.A.2d 580, 67 A.L.R.2d 225—Peo¬ 
ple v. Smith, 301 P.2d 609, 144 C. 
A.2d 745—People v. Chester, 298 P. 
2d 695, 142 CA.2d 567—People v. 
Gregor, 297 P.2d 734, 141 C.A.2d 
711— Corpus Juris Secundum cited 
in People v. Lapin, 291 P.2d 575, 
5S0, 138 C.A.2d 251—People v. 

Channell, 288 P.2d 326, 136 C.A.2d 
99—People v. Sizelove, 285 P.2d 4, 
134 C.A.2d 104—People v. Von 
Hecht, 283 P.2d 764, 133 CA.2d 25 i 
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—People v. Martin, 274 P.2d 509, 
127 C.A.2d 777—People v. Gorgol 
265 P.2d 69, 122 C.A.2d 281—Peo¬ 
ple v. Carvalho, 246 P.2d 950, 112 
C.A.2d 482—People v. Rickson, 246 
P.2d 700, 112 C.A.2d 473—People 
v. Burns, 241 F.2d 308, 109 CA.2d 
524, hearing denied 242 P.2d 9, 109 
C.A.2d 524—People v. Robinson, 
228 P.2d 583, 102 C.A.2d 800—Peo¬ 
ple v. James, 105 P.2d 947, 40 C. 
A.2d 740—People v. Buyle, 70 P.2d 
955, 22 CA.2d 143—People v. Mc¬ 
Gill, 255 P. 261, 82 C.A. 98. 

Colo.—Whitfield v. People, 244 F. 470, 
79 Colo. 108. 

Del.—State v. Greco, 104 A 637, 7 
Boyce 140. 

D.C.—Bracey v. U. S., 142 F.2d 85, 79 
U.S.App.D.C. 23, certiorari denied 
64 S.Ct. 1274, 322 U.S. 762, 88 L. 
Ed. 1589. 

Ga.—Dorsey v. State, 49 S.E.2d 886, 
204 Ga. 345—Fowler v. State, 8 S. 

E.2d 77, 189 Ga. 733—Cox v. State, 
139 S.E. 861, 165 Ga. 145. 

Weldon v. State, 66 S.E.2d 920, 
84 Ga.App. 634—Robinson v. State, 
7 S.E.2d 758, 62 GaApp. 355—Wil¬ 
liams v. State, 180 S.E. 369, 51 Ga. 
App. 319—Jones v. State, 152 S.E. 
591, 41 GaApp. 277—Hayes v. 

State, 137 S.E. 860, 36 GaApp. 

668 . 

Ill.—People v. Davis, 151 N.E.2d 308, 
14 Ill.2d 196—People v. Kerney, 108 
N.E.2d 779, 413 Ill. 404—People v. 
Fiorito, 108 N.E.2d 455, 413 Ill. 
123—People v. Davis, 107 N.E.2d 
607, 412 Ill. 391—People v. Botu- 
linski, 64 N.E.2d 486, 392 Ill. 212- 
People v. Minor, 58 N.E.2d 21, 388 
Ill. 436—People v. Niksic, 53 N.E. 
2d 400, 385 Ill. 479—People v. Eck- 
man, 44 N.E.2d 60, 380 Ill. 413- 
People v. Mangano, 30 N.E.2d 428, 
375 Ill. 72—People v. Doody, 17 j 
N.E. 436, 343 Ill. 194—People v. 
Emmel, 127 N.E. 53, 292 HI. 477. 
Ind.—Golden Guernsey Farms v. 
State, 63 N.E.2d 699, 223 Ind. 606— 
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to 90 and if the other crimes committed or attempted by accused occur at or about the same time, or at 


Peats v. State, 12 N.E.2d 270, 213 
Ind. 560—Zimmerman v. State, 130 
N.E. 235, 190 Ind. 537. 

Duvall v. State, 166 N.E. 603, 92 
Ind.App. 134, transfer denied In re 
Petition to Transfer Appeals, 174 
N.E. 812, 2 02 Ind. 365. 

Kan.—State v. Myrick, 317 P.2d 485, 
181 Kan. 1056. 

Ky.—Shepperd v. Commonwealth, 322 
S.W.2d 115—Ringstaff v. Common¬ 
wealth, 275 SW.2d 946—Lee v. 
Commonwealth, 242 S.W.2d 984— 
Ellison v. Commonwealth, 225 S. 
W.2d 470, 311 Ky. 757—Miller v. 
Commonwealth, 205 S.W. 2d 480, 
305 Ky. 691—Barrett v. Common¬ 
wealth, 175 S.W.2d 8, 295 Ky. 553— 
Conley v. Commonwealth, 117 
S.W.2d 189, 273 Ky. 486—Creech 
v. Commonwealth, 110 S.W.2d 269, 
270 Ky. 662—Farley v. Common¬ 
wealth, 93 S.W.2d 858, 263 Ky. 769 
—Marcum v. Commonwealth, 71 S. 
W.2d 17, 254 Ky. 120—Hilger v. 
Commonwealth, 71 S.W.2d 9, 254 
Ky. 117—Jones v. Commonwealth, 
•62 S.W.2d 56, 250 Ky. 217—Sneed 
v. Commonwealth, 34 S.W.2d 724, 
236 Ky. 838—Cook v. Common¬ 
wealth, 24 S.W.2d 269, 232 Ky. 613 
—Duvall v. Commonwealth, 10 S.W. 
2d 279, 225 Ky. 827—Eagle v. Com¬ 
monwealth, 3 S.W.2d 212, 223 Ky. 
178—Newton v. Commonwealth, 243 
S.W. 1031, 196 Ky. 764—Blackerby 
v. Commonwealth, 255 S.W. 824, 
200 Ky. 832—Bullington v. Com¬ 
monwealth, 236 S.W. 961, 193 Ky. 
529—Music v. Commonwealth, 216 
SW. 116, 186 Ky. 45—Hickey v. 
Commonwealth, 215 S.W. 431, 185 
Ky. 570—Thomas v. Common¬ 
wealth, 214 S.W. 929, 185 Ky. 226. 
La.—State v. Johnson, 82 So.2d 24, 
228 La. 317—State v. Wilde, 38 So. 
2d 72, 214 La. 453, certiorari denied 
69 S.Ct. 1484, 337 U.S. 932, 93 L. 
Ed. 1739, rehearing denied 70 S.Ct. 
29, 338 U.S. 842, 94 L.Ed. 515- 
State v. Gardner, 5 So.2d 132, 198 
La. 861—State v. Childers, 199 So. 
640, 196 La. 654—State v. Rives, 
190 So. 374, 193 La. 186—State v. 
Norphlis, 116 So. 374, 165 La. 
893. 

Md.—Gray v. State, 157 A.2d 261, 221 
Md. 286. 

Mich.—People v. Jackson, 273 N.W. 
327, 280 Mich. 6. 

Miss.—Dossett v. State, 52 So.2d 490, 
211 Miss. 650—May v. State, 38 So. 
2d 726, 205 Miss. 595—Stift v. State, 
119 So. 178, 152 Miss. 246. 

Mo.—State v. Hepperman, 162 S.W.2d 
878, 349 Mo. 681. 

State v. Kaufman, App., 308 S.W. 
2d 333. 

Mont.—State v. Hughes, 246 P. 959, 
76 Mont. 421—State v. Pippi, 195 
P. 556, 59 Mont. 116—State v. Wy¬ 
man, 186 P. 1, 56 Mont. 600. 


Neb.—Smith v. State, 99 N.W.2d 8, 
169 Neb. 199—Grandsinger v. State, 

73 N.W.2d 632, 161 Neb. 419, certio- 
j rari denied 77 S.Ct. 104, 352 U.S. 

880, 1 L.Ed.2d 81—Hertz v. State, 
i 71 N.W.2d 113, 160 Neb. 640—Sail 
! v. State, 61 N.W.2d 256, 157 Neb. 
688—Doerffler v. State, 262 N.W 
678, 129 Neb. 720—Swogger v. 

State, 218 N.W. 416, 116 Neb. 563— 
Wehenkel v. State, 218 N.W. 137, 
116 Neb. 493—Katleman v. State, 
175 N.W. 671, 104 Neb. 62—Neal v. 
State, 175 N.W. 669, 104 Neb. 56— 
St Clair v. State, 169 N.W. 554, 103 
Neb. 125—Clark v. State, 169 N.W. 
271, 102 Neb. 728. 

N.J.—State v. Ascolese, 157 A.2d 858, 
59 N.J.Super. 393—State v. Campi- 
si, 136 A.2d 292, 47 N.J.Super. 455. 

State v. Fay, 21 A.2d 607, 127 
N.J.Law 77. 

N.Y.—People v. Formato, 143 N.Y.S. 
2d 205, 286 App.Div. 357, affirmed 
132 N.E.2d 894, 309 N.Y. 979—Peo¬ 
ple v. Rutman, 24 N.Y.S.2d 334, 
260 App.Div. 784. 

N.C.—Corpus Juris Secundum cited 

in State v. McClain, 81 S.E.2d 364, 
367, 240 N.C. 171—State v. Smith, 

74 S.E.2d 291, 237 N.C. 1—State 
v. Summerlin, 60 S.E.2d 322, 232 
N.C. 333—State v. Fowler, 53 S.E. 
2d 853, 230 N.C. 470—State v. Cho¬ 
ate, 46 S.E.2d 476, 228 N.C. 491- 
State v. Biggs, 32 S.E.2d 352, 224 
N.C. 722—State v. Hardy, 182 S.E. 
831, 209 N.C. 83—State v. Dail, 131 
S.E. 573, 191 N.C. 231. 

Ohio.—State v. De Righter, 62 N.E. 
2d 332, 145 Ohio St. 552—White- 
man v. State, 164 N.E. 51, 119 
Ohio St. 285, 63 A.L.R. 595. 

Smith v. State, 10 Ohio App. 29. 
Okl—Lewis v. State, Cr., 335 P.2d 
654—Doser v. State, 203 P.2d 451, 
88 Okl.Cr. 299—Starks v. State, 93 
P.2d 50, 67 Okl.Cr. 156—Michelin 
v. State, 90 P.2d 1081, 66 Okl. 241, 
Or.—State V. Burke, 269 P. 869, 126 
Or. 651, rehearing denied 270 P. 
756, 126 Or. 651, appeal dismissed 
Burke v. State of Oregon, 49 S.Ct. 
262, 279 U.S. 811, 73 L.Ed. 971. 
Pa.—Commonwealth v. Williams, 160 
A. 602, 307 Pa. 134. 

Commonwealth v. Boulden, 116 A. 
2d 867, 179 Pa.Super. 328—Com¬ 
monwealth v. Mezick, 24 A.2d 762, 
147 Pa.Super. 410—Commonwealth 
v. Elias, 76 Pa.Super. 576—Com¬ 
monwealth v. Rabinowitz, 73 Pa. 
Super. 221 —Commonwealth v. Rink, 
71 Pa.Super. 579. 

R. I.—State v. Colangelo, 179 A. 147, 
55 R.I. 170. 

S. C.—State v. Owens, 117 S.E. 536, 
124 S.C. 220. 

Tenn.—Birdsell v. State, 330 S.W.2d 
1—Wrather v. State, 169 S.W.2d 
854, 179 Tenn. 666. 

Tex.—Cage v. State, Cr., 320 S.W.2d 
364, certiorari denied Cage v. Tex- 
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as, 79 S.Ct. 1434, 360 U.S. 917, 3 
L.Ed.2d 1533, rehearing denied 80 
S.Ct. 45, 361 U.S. 855, 4 L.Ed.2d 
94—Campbell v. State, 294 S.W.2d 
125, 163 Tex.Cr. 545—Laird v. 

State, 242 S.W.2d 374, 156 Tex.Cr. 
345—Lawson v. State, 185 S.W.2d 
439, 148 Tex.Cr. 140—Crutchfield v. 
State, 162 S.W.2d 699, 144 Tex.Cr. 
291—West v. State, 145 S.W.2d 580, 
140 Tex.Cr. 493—Lytton v. State, 

101 S.W.2d 564, 131 Tex.Cr. 654. 
Utah.—State v. Pollock, 129 P.2d 554, 

102 Utah 587. 

Vt.—State v. Howard, 183 A. 497, 

108 Vt. 137—State v. Donaluzzi, 

109 A. 57, 94 Vt. 142. 

Va.—Roy v. Commonwealth, 62 S.E.2d 
902, 191 Va. 722—Colvin v. Com¬ 
monwealth, 137 S.E. 476, 147 Va. 
663. 

W.Va.—State v. Greer, 42 S.E.2d 719, 
130 W.Va. 159. 

Wis.—State v. Kluck, 269 N.W. 683, 
223 Wis. 381—State v. Vincent, 231 
N.W. 263, 202 Wis. 47. 

16 C.J. p 589 note 13. 

Plan or system as showing knowl¬ 
edge see infra § 688. 

Receiving stolen goods see infra § 
691(9). 

Acquittal 

Verdict of acquittal of a crime does 
not render evidence of that crime in¬ 
admissible on another charge, where 
the evidence of the other crime of 
which accused has been acquitted is 
offered on the present trial to show 
guilty knowledge. 

Cal.—People v. Lewis, 233 P-2d 30, 
105 C.A.2d 208. 

So as to felony trial 

Mich.—People v. Gengels, 188 N.W. 

398, 218 Mich. 632. 

Denial by accused 

This is especially true where ac¬ 
cused denies such knowledge. 

Cal.—People v. Jacobs, 52 P.2d 945, 
11 C.A.2d 1—People v. Bonilla, 12 
P.2d 64, 124 C.A, 212. 

Criminal character of offenses 
“Evidence of other similar offenses, 
to be competent as proof of guilty 
knowledge, must show that such al¬ 
leged similar offenses were, in fact, 
criminal offenses.” 

Ill.—People v. Rongetti, 170 N.E. 14, 
16, 338 Ill. 56. 

Connected offenses 
“This is especially so where such 
other offense is closely connected in 
time and circumstance to the offense 
under prosecution.” 

Iowa.—State v. Davis, 234 N.W. 858, 
862, 212 Iowa 582. 

90. U.S.—U. S. v. Seeman, C.C.A.N. 
Y., 115 F.2d 371—Sutherland v. U. 

5., C.C.A.Va., 92 F.2d 305—Simp¬ 
kins v. U. S., C.C.A.W.Va., 78 F.2d 
594—Breedin v. U. S., C.C.A.S.C., 73 
F.2d 778—Bonelle v. U. S., C.C.A. 

111., 53 F.2d 997. 



22A C.J.S. 


§ 685 CRIMINAL LAW 

a time not too remote. 91 The rule permitting proof has been held to apply to all offenses, whether com- 
of other offenses on the question of guilty knowledge mitted before or after the date of the offense for 


Corpus Juris Secundum cited in 

U. S. v. Lovely, D.C.S.C., 77 F.Supp. 
619, 622, reversed on other grounds, 
C.A., 169 F.2d 386. 

Corpus Juris cited in Williams v. 
U. S., C.C.A.Tex., 294 F. 682, 683. 

Ala.—Robinson v. State, 108 So.2d 
188, 40 Ala.App. 101—Weatherspoon 
v. State, 56 So.2d 793, 36 Ala.App. 
392—Jackson v. State, 14 So.2d 593, 
31 Ala.App. 212, certiorari denied 
14 So.2d 596, 244 Ala. 631. 

Ark.—Keese v. State, 265 S.W.2d 542, 
223 Ark. 261—Rowland v. State, 213 
S.W.2d 370, 213 Ark. 780, certiorari 
denied 69 S.Ct. 641, 336 U.S. 918, 
93 L.Ed. 1081, rehearing denied 69 
S.Ct. 745, 336 U.S. 941, 93 L.Ed. 
1098—Puckett v. State, 108 S.W.2d 
468, 194 Ark. 449—Phillips v. State, 
82 S.W.2d 836, 190 Ark. 1004- 
Scrape v. State, 71 S.W.2d 460, 181 
Ark. 221—Cain v. State, 233 S.W. 
779, 149 Ark. 616. 

Cal.—People v. Rodriquez, 288 P.2d 
147, 135 C.A.2d 757—People v. Fong, 
277 P.2d 859, 129 C.A.2d 677—Peo¬ 
ple v. Vosburg, 266 P.2d 927, 123 
C.A.2d 535—People v. Gordon, 163 
P.2d 110, 71 C.A.2d 606—People v. 
Gray, 127 P.2d 72, 52 C.A.2d 620- 
People v. King, 10 P.2d 89, 122 
C.A. 50—People v. Ingles, 3 P.2d 
341, 117 C.A. 22—People v. Rob¬ 
inson, 290 P. 470, 107 C.A. 211. 

Colo.—Bruno v. People, 186 P. 718, 
67 Colo. 146. 

Fla.—Suarez v. State, 115 So. 519, 
95 Fla. 42. 

Ill.—People v. Smith, 165 N.E.2d 333, 
18 I11.2d 547—People v. Anderson, 
30 N.E.2d 648, 375 Ill. 163—People 
v. Popescue, 177 N.E. 739, 345 Ill. 
142, 77 A.L.R. 1199—People v. Mo- 
shlek, 153 N.E. 720, 323 Ill. 11- 
People v. Lane, 133 N.E. 267, 300 
Ill. 422. 

Ind.—Whitney v. State, 188 N.E. 779, 
206 Ind. 562—Wallace v. State, 183 
N.E. 29, 204 Ind. 68. 

Kan.—State v. Fannan, 207 P.2d 1176, 
167 Kan. 723—State v. Owen, 176 
P.2d 564, 162 Kan. 255. 

La.—State v. Harris, 95 So.2d 496, 
232 La. 911—State v. Cupit, 179 
So. 837, 189 La. 509. 

Mont.—State v. Knox, 175 P.2d 774, 
119 Mont. 449—State v. Semmens, 
71 P.2d 913, 105 Mont. 113—State 
v. Keays, 34 P.2d 855, 97 Mont. 
404. 

N.C.—State v. Edwards, 31 S.E.2d 
516, 224 N.C. 527—State v. Smoak, 
195 S.E. 72, 213 N.C. 79—State v. 
Flowers, 192 S.E. 110, 211 N.C. 721 
—State v. Ray, 184 S.E. 836, 209 
N.C. 772—State v. Miller, 128 S.E. 
1, 189 N.C. 695—State v. Beam, 115 
S.E. 176, 180, 184 N.C. 730, quoting I 
Corpus Juris at length as contain- I 


ing “a very good exposition of the 
principle.” 

Ohio.—Williams v. State, 167 N.E. 

609, 32 Ohio App. 124. 

Okl.—Logan v. State, 239 P.2d 1044, 
95 Okl.Cr. 76—Warren v. State, 226 
P.2d 320, 93 Okl.Cr. 166—Johnson 
v. State, 172 P.2d 337, 82 Okl.Cr. 
437—Tillman v. State, 169 P.2d 223, 
82 Okl.Cr. 276—Steen v. State, 167 
P.2d 375, 82 Okl.Cr. 141—Capshaw 
v. State, 104 P.2d 282, 69 Okl.Cr. 
440—Bender v. State, 103 P.2d 565, 
69 Okl.Cr. 392—Williams v. State, 
98 P.2d 937, 68 Okl.Cr. 348—Boyer 
v. State, 97 P.2d 779, 68 Okl.Cr. 220 
—State v. Foster, 35 P.2d 733, 56 
Okl.Cr. 170—Beach v. State, 230 
P. 758, 28 Okl.Cr. 348. 

Or.—State v. Ankeny, 204 P.2d 133, 
185 Or. 549. 

Pa.—Commonwealth v. Huster, 178 
A. 535, 118 Pa.Super. 24—Common¬ 
wealth v. Bell, 88 Pa.Super. 216, 
affirmed 135 A. 645, 288 Pa. 29. 
Tenn.—Waller v. State, 160 S.W.2d 
404, 178 Tenn. 509—Mays v. State, 
238 S.W. 1096, 145 Tenn. 118. 
Tex.—Shelby v. State, 137 S.W.2d 
1021, 138 Tex.Cr. 618. 

Utah.—State v. Leek, 39 P.2d 1091, 85 
Utah 531— Corpus Juris quoted in 
State v. Cragun, 38 P.2d 1071, 1083, 
85 Utah 149. 

Wash.—State v. Hall, 249 P.2d 769, 
41 Wash.2d 446. 

Wis.—State v. Lombardi, 99 N.W.2d 
829, 8 Wis.2d 421—Bartz v. State, 
282 N.W. 562, 229 Wis. 522. 

16 C.J. p 589 note 13. 

Similar scheme or artifice 

Proof of accused's crimes inde¬ 
pendent of offense charged is ad¬ 
missible to show knowledge, where 
such other crimes were committed by 
employment of particular scheme, de¬ 
vice, or artifice similar to that em¬ 
ployed in commission of offense 
charged. 

Cal.—People v. Tibbitts, 96 F.2d 812, 
35 C.A.2d 669. 

Ga.—Wright v. State, 46 S.E.2d 516, 
76 Ga.App. 483. 

Other transactions need not be iden¬ 
tical 

Ariz.—Lewis v. State, 256 P. 1048, 32 
Ariz. 182. 

91. U.S.—Lovely v. U. S., C.A.S.C., 
169 F.2d 386—Sutherland v. U. S., 
C.C.A.Va., 92 F.2d 305—Simpkins v. 
U. S„ C.C.A.W.Va., 78 F.2d 594— 
Caldwell v. U. S., C.C.A.W.Va., 78 
F.2d 282—Breedin v. U. S. f C.C.A. 
S.C., 73 F.2d 778. 

U. S. v. Richmond, D.C.W.Va., 57 
F.Supp. 903. 

Ala.— Corpus Juris Secundum cited in 

Jackson v. State, 14 So.2d 593, 595, 
31 Ala.App. 212, certiorari denied 
14 So.2d 596, 244 Ala. 631. 
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Ark.—Puckett v. State, 108 S.W.2d 
468, 194 Ark. 449—Cain v. State, 
233 S.W. 779, 149 Ark. 616. 

Cal.—People v. Valenzuela, 345 P.2d 
270, 174 C.A.2d 759—People v. Mc¬ 
Cullough, 322 P.2d 289, 158 C.A.2d 
310—People v. Rodriguez, 312 P.2d 
272, 151 C.A.2d 598—People v. Bean, 
308 P.2d 27, 149 C.A.2d 299—People 
v. Denne, 297 F.2d 451, 141 C.A.2d 
499—People v. MacArthur, 271 P. 
2d 914, 126 C.A.2d 232—People v. 
Torres, 219 P.2d 480, 98 C.A.2d 189. 
Fla.—Suarez v. State, 115 So. 519, 95 
Fla. 42. 

Ga.—Jones v. State, 152 S.E. 591, 
41 Ga.App. 277—Hayes v. State, 
137 S.E. 860, 36 Ga.App. 668. 
Iowa.—State v. Holoubek, 66 N.W.2d 
861, 246 Iowa 109- 

Ky.—Simmons v. Commonwealth, 275 
S.W. 369, 210 Ky. 33. 

Mont.—State v. Semmens, 71 P.2d 913, 
105 Mont. 113. 

N.C.— Corpus Juris quoted in State 
v. Beam, 115 S.E. 176, 180, 184 N.C. 
730. 

Ohio.—Williams v. State, 167 N.E. 

609, 32 Ohio App. 124. 

Okl.—Wright v. State, Cr., 285 P.2d 
445—Maiden v. State, Cr., 273 P.2d 
774—Lancaster v. State, 200 P.2d 
768, 88 Okl.Cr. 133—Bunn v. State, 
184 P.2d 621, 85 Okl.Cr. 14—Her- 
ren v. State, 130 P.2d 325, 75 Okl.Cr. 
251—Lizar v. State, 126 P.2d 552, 
74 Okl.Cr. 368—Nemecek v. State, 
114 P.2d 492, 72 Okl.Cr. 195, 135 
A.L.R. 1149—Beach v. State, 230 P. 
758, 28 Okl.Cr. 348. 

Tenn.—Roberts v. State, 235 S.W.2d 
595, 191 Tenn. 602—Mays v. State, 
238 S.W. 1096, 145 Tenn. 118. 

Tex.—Shelby v. State, 137 S.W.2d 
1021, 138 Tex.Cr. 618. 

Utah.— Corpus Juris quoted in State 
v. Cragun, 38 P.2d 1071, 1083, 85 
Utah 149. 

Va.—Corpus Juris Secundum cited in 
Roy v. Commonwealth, 62 S.E.2d 
902, 905, 191 Va. 722. 

16 C.J. p 589 note 13. 

However, it has been said that 
‘‘where the evidence of another of¬ 
fense is admissible and relevant for 
the purpose of showing knowledge as 
an essential element of criminal in¬ 
tent, the remoteness in point of time 
of such other offense may go to the 
weight of the evidence, but not to its 
admissibility.” 

Cal.—People v. Morani, 236 P. 135, 
137, 196 C. 154. 
limitations 

The rule applies “although the oth¬ 
er offenses are beyond the statutory 
period.*' 

Pa.—Commonwealth v. Bell, 135 A. 
645, 647, 288 Pa. 29. 

Commonwealth v. Huster, 178 A. 
535, 537, 118 Pa.Super. 24. 
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which accused is on trial; 91 * 5 but it has also been 
held that evidence of the commission of subsequent 
crimes is not admissible for the purpose of proving 
guilty knowledge in the absence of proof that ac¬ 
cused formerly committed similar offenses. 91 - 10 

According to some decisions, the admission of 
evidence of other offenses in order to prove knowl¬ 
edge or scienter is within the discretion of the trial 
court, 91 - 15 and the court may decide on the facts 
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of each case, whether the offered evidence forms the 
basis of a sound inference as to the guilty knowledge 
of accused in the transaction under inquiry, so as 
to be entitled to admission. 91 - 20 For such evidence 
to be admissible, guilty knowledge of accused must 
be in issue 92 or be an element of the offense 
charged, 93 and the other offenses must be so con¬ 
nected with that charged as to throw light on the 
question. 94 Before similar transactions have any 


$1.5 U.S.—U. S. v. Prince, C.A.Pa., 
264 F.2d S50. 

N.C.—State v. Biggs, 32 S.E.2d 352, 
224 N.C. 722. 

Or.—State v. McGowan, 345 P.2d 831, 
218 Or. 455. 

WIs.—State v. Lombardi, 99 N.W.2d 
829, 8 Wis.2d 421. 

Transactions both' prior and subse¬ 
quent to that charged are within the 
rule. 

N.C.—State v. Ray, 184 S.E. 836, 209 
N.C. 772. 

91.10 Ill.—People v. Brand, 114 N.E. 
2d 370, 415 Ill. 329, certiorari de¬ 
nied Brand v. People of State of 
Ill., 74 S.Ct. 709, 347 U.S. 959, 98 
L.Ed. 1103—People v. Moshiek, 153 
N.E. 720, 323 Ill. 11—People v. Got- 
ler, 143 N.E. 63, 311 Ill. 387—Peo¬ 
ple v. Hobbs, 130 N.E. 779, 297 Ill. 
399. 

“The opinion of the court is that 
upon the question of knowledge the 
cases, properly interpreted, make evi¬ 
dence of other offenses admissible 
only when it relates to prior offens¬ 
es or to situations in which the of¬ 
fenses occurred both prior and sub¬ 
sequent to the offense charged in the 
indictment.” 

D.C.—'Witters v. TJ. S., 106 F.2d 837, 
840, 70 App.D.C. 316, 125 A.L.R. 
1031. 

91.15 TJ.S.—Blodgett v. U. S., C.C.A. 

Mo., 161 F.2d 47. 

Measure of discretion 
U.S.—Glasser v. U. S., Ill., 62 S.Ct. 
457, 315 U.S. 60, 86 L.Ed. 680, re¬ 
hearing denied 62 S.Ct. 629, 315 U. 
S. 827, 86 L.Ed. 1222, rehearing de¬ 
nied 62 S.Ct. 637, 315 U.S. 827, 86 
L.Ed. 1222. 

Scope of examination 
Where there is a reasonable basis 
for admission of testimony tending to 
establish knowledge on the part of 
accused, the scope of the examina¬ 
tion is a matter resting largely in 
trial court's discretion. 

U.S.—Owens v. U. S., C.A.S.C., 201 F. 
2d 749. 

91.20 U.S.—U. S. v. Antrobus, C.A. 
Pa., 191 F.2d 969, certiorari denied 
72 S.Ct. 637, 343 U.S. 902, 96 L.Ed. 
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probative value in proving knowledge in the case 
being tried, it must first be shown that accused did 
the act for which he is being tried, and after such 
proof is made, guilty knowledge may be inferred 
from the previous guilty knowledge accompanying 
the other acts . 94 * 6 

It has been required that the evidence sought to be 
introduced be necessary to establish the guilty knowl¬ 
edge ; 96 but it has also been held that the fact that 
the prosecution has shown by a circumstance some 
evidence of accused’s knowledge of the act charged 
does not preclude the government from showing 
knowledge by other acts . 95 - 5 

Proper evidence tending to show guilty knowledge 
is not to be excluded because disclosing the com¬ 
mission of a different crime by accused . 96 

In other words, where guilt cannot be predicated 
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on the mere commission of an act, guilty knowledge 
may be proved by evidence of complicity m similar 
offenses ; 97 but where a guilty knowledge is pre¬ 
sumed from the character of the criminal act, evi¬ 
dence of other crimes should not be received . 98 

§ 686. - Acts Showing Intent or Malice 

As a general rule, evidence of other offenses commit¬ 
ted or attempted by the accused Is admissible to show his 
criminal intent as to the offense charged; but it must 
appear that the other offenses are connected with, and 
not too remote from, that charged, and that Intent is in 
issue or an element of the offense charged. Malice, when 
an element of the crime charged, may be shown by evi¬ 
dence of other offenses. 

As a general rule, evidence of other offenses com¬ 
mitted or attempted by accused is admissible to 
show, or when it tends to show, his criminal intent 
or purpose with respect to the offense charged , 99 as 
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224 Miss. 309—Stone v. State, 49 
So.2d 263, 210 Miss. 218—May v. 
State, 38 So.2d 726, 2 05 Miss. 295. 

Mo.—State v. Wilson, 320 S W.2d 
525—State v. Scown, 312 S.W.2d 
782—State v. Atkinson, 293 S.W.2d 
941— Corpus Juris Secundum cited 
in State v. Lorts, 269 S.W.2d 88, 91 
—State v. Saussele, 265 S.W.2d 290 
—State v. Hepperman, 162 S.W.2d 
878, 349 Mo. 681— Corpus Juris 
Seoundum cited in State v. Nlena- 
ber, 148 S.W.2d 537, 540, 347 Mo. 
541—State v. Spinks, 125 S.W.2d 60 
—State v. King, 119 S.W.2d 277, 
342 Mo. 975—State v. Garrison, 116 
S.W.2d 23, 342 Mo. 453—State v. 
Lewis, 201 S.W. 80, 273 Mo. 518. 

State v. Carson, App., 239 S.W. 
2d 532. 
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Mont.—State v. Simpson, 95 P.2d 761, 
109 Mont. 198—State v. Schlaps, 
254 P. 858, 78 Mont. 560—State v. 
Pippi, 195 P. 556, 59 Mont 116. 
Neb.—Doerffler v. State, 262 N.W. 
678, 129 Neb. 720—Swogger v. 

State, 218 N.W. 416, 116 Neb. 563— 
Wehenkel v. State, 218 N.W. 137, 
116 Neb. 493—Clark v. State, 169 
N.W. 271, 102 Neb. 728. 

Nev.—Nester v. State, 334 P.2d 524- 
State v. McFarlln, 172 P. 371, 41 
Nev. 486. 

N.H.—State v. Hale, 160 A. 95, 85 N. 
H. 403. 

N.J.—State v. Sinnott, 132 A.2d 298, 
24 N.J. 408. 

State v. Ascolese, 157 A.2d 858, 
59 N.J.Super. 393—State v. Campi- 
si. 136 A.2d 292, 47 N.J.Super. 455. 

State v. Fay, 21 A.2d 607, 127 
N.J.Law 77. 

N.M.—State v. Lord, 84 P.2d 80, 42 
N.M. 638—State v. Roy, 60 P.2d 
646, 40 N.M. 397—State v. Snyder, 
212 P. 736, second case, 28 N.M. 
388—State v. Lazarovich, 200 P. 
422, 27 N.M. 282—State v. Starr, 
173 P. 674, 24 N.M. 180. 

N.Y.—People v. Dales, 127 N.E.2d 
829, 309 N.Y. 97—People v. Har- 
vey, 139 N.E. 268, 235 N.Y. 282. 

People v. Formato, 143 N.Y.S.2d 
205, 2S6 App.Div. 357, affirmed 132 
N.E.2d 894, 309 N.Y. 979—People v. 
Bates, 67 N.Y.S.2d 1, 271 App.Div. 
550, appeal denied 68 S.Ct. 94, 332 
U.S. 789. 92 L.Ed. 371—People v. 
Rutman, 24 N.Y.S.2d 334, 260 App. 
Div. 784. 

People v. Santiago, 79 N.Y.S.2d 
139, 192 Misc. 72—People v. Hall, 
16 N.Y.S.2d 328, 172 Misc. 930- 
People v. Peterson, 289 N.Y.S. 740, 
159 Misc. 669. 

N.C.— Corpus Juris Secundum cited 
in State v. McClain, 81 S.E.2d 364, 
367, 240 N.C. 171—State v. Choate, 
46 S.E.2d 476, 228 N.C. 491—State 
v. Biggs, 32 S.E.2d 352, 224 N.C. 722 
—State v. Hardy, 182 S.E. 831, 209 
N.C. 83—State v. Dail, 131 S.E. 573, 
191 N.C. 231. 

Ohio.—Whiteman v. State, 164 N.E. 
51, 119 Ohio St. 285, 63 A.L.R. 595. 

State v. Ross, 108 NJ3.2d 77, 92 
Ohio App. 29, appeal dismissed 108 
N.E.2d 282, 158 Ohio St. 248. 

Okl.—Jones v. State, Cr., 321 F.2d 
432—Booker v. State, Cr., 312 P.2d 
189—Roulston v. State, Cr., 307 P. 
2d 861—Holman v. State, 262 P.2d 
456, 97 Okl.Cr. 279—Fitzgerald v. 
State, 188 P.2d 396, 85 Okl.Cr. 376 
—Spivey v. State, 104 P.2d 263, 69 
OkLCr. 397—Starks v. State, 93 P. 
2d 50, 67 OkLCr. 156—MIchelin v. 
State, 90 P.2d 1081, 66 OkLCr. 241 
—Janeway v. State, 71 P.2d 130, 62 
OkLCr. 264—Brockman v. State, 61 
P.2d 273, 60 OkLCr. 75—Brock v. 
State, 32 P.2d 88, 55 OkLCr. 410— 
Thacker v. State, 26 P.2d 770, 55 
OkLCr. 161—Cole v. State, 298 P. 
892, 50 OkLCr. 399—Perdue v. 


State, 266 P. 514, 40 OkLCr. 9— 
Robinson v. State, 254 P. 986, 36 
OkLCr. 396—Frazier v. State, 239 
P. 186, 31 Okl.Cr. 322—Davis v. 
State, 237 P. 471, 31 OkLCr. 109— 
Davis v. State, 234 P. 787, 30 Okl. 
Cr. 61—Johnson v. State, 211 P. 
425, 22 Okl.Cr. 332—Lrittrell v. 

State, 208 P. 1048, 21 OkLCr. 466- 
Miller v. State, 163 P. 131, 13 Okl. 
Cr. 176, L.R.A.1917D, 3S3. 

Or.— Corpus Juris Secundum cited in 
State v. Ankeny, 204 P.2d 133, 140, 
185 Or. 549. 

Pa.—Commonwealth v. Heller, 87 A. 
2d 287, 369 Pa. 457—Common¬ 

wealth v. Fugmann, 198 A. 99, 330 
Pa. 4—Commonwealth v. Strantz, 
195 A. 75, 328 Pa. 33—Common¬ 
wealth v. Williams, 160 A. 602, 307 
Pa. 134. 

Commonwealth v. Heintz, 126 A. 
2d 498, 182 Pa.Super. 331—Com¬ 
monwealth v. Boulden, 116 A.2d 
867, 179 Pa.Super. 328—Common¬ 
wealth v. Ransom, 82 A.2d 547, 169 
Pa.Super. 306, affirmed 85 A.2d 
125, 369 Pa. 153—Commonwealth v. 
Krolak, 64 A.2d 522, 164 Pa.Super. 

| 288—Commonwealth v. Kauffman, 

| 38 A.2d 425, 155 Pa.Super. 347— 

I Commonwealth v. Slome, 24 A.2d 
I 88, 147 Pa.Super. 449—Common¬ 
wealth v. Rabinowitz, 73 Pa.Super. 
221 . 

Commonwealth v. Minoff, 60 
Dauph.Co. 357—Commonwealth v. 
Casey, Quar.Sess., 36 Erie Co. 207 
—Commonwealth v. Orton, Quar. 
Sess., 23 Erie Co. 85—Common¬ 
wealth v. Winter, Quar.Sess., 4 
Lycoming 6, reversed on other 
grounds 98 A.2d 221, 174 Pa.Super. 
35. 

R. I.—State v. Harris, 152 A.2d 106. 

S. C.—State v. Brooks, 111 S.E.2d 686, 
235 S.C. 344—State v. Thompson, 
96 S.E.2d 471, 230 S.C. 473—State 
v. Blackwell, 67 S.E.2d 684, 220 S. 
C. 342—State v. Gregory, 4 S.E.2d 
1, 191 S.C. 212—State v. Pittman, 
134 S.E. 514, 137 S.C. 75. 

Tenn.—Birdsell v. State, 330 S.W.2d 
1—Wrather v. State, 169 S.W.2d 
854, 179 Tenn. 666—Mays v. State, 
238 S.W. 1096, 145 Tenn. 118. 

Tex.—Cage v. State, Cr., 320 S.W.2d 
364, certiorari denied Cage v. Tex¬ 
as, 79 S.Ct. 1434, 360 U.S. 917, 3 L. 
Ed.2d 1533, rehearing denied 80 S. 
Ct. 45, 361 U.S. 855, 4 L,Ed.2d 94 
—Campbell v. State, 294 SW.2d 
125, 163 Tex.Cr. 545—Carmean v. 
State, 290 S.W.2d 240, 163 Tex.Cr. 
218—Medina v. State, 193 S.W.2d 
196, 149 Tex.Cr. 249—Compton v. 
State, 186 S.W.2d 74, 148 Tex.Cr. 
204—Lawson v. State, 185 S.W.2d 
439, 148 Tex.Cr. 140—Crutchfield 
v. State, 162 S.W.2d 699, 144 Tex. 
Cr. 291—West v. State, 145 S.W. 
2d 580, 140 Tex.Cr. 493—James v. 
State, 139 S.W.2d 273, 139 Tex.Cr. 
153—Taylor v. State, 134 S.W.2d 
277, 138 Tex.Cr. 161—Parrish v. 
State, 114 S.W.2d 559, 134 Tex,Cr. 
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187—Sumner v. State, 112 SW.2d 
453, 133 Tex.Cr. 501—Webster v. 
State, 109 S.W.2d 477, 133 Tex.Cr! 
172—Polanco v. State, 106 S.\V,2d 
1057, 133 Tex.Cr. 7—Lytton v. 

State, 101 S.W.2d 564, 131 Tex.Cr! 
654—McCollum v. State, 91 S.W. 
2d 1067, 130 Tex.Cr. 105—Tyler v. 
State, 81 S.W.2d 686, 128 Tex.Cr. 
494—Rayburn v. State, 81 S.W.2d 
96, 128 Tex.Cr. 257—Williams v. 
State, 68 S.W.2d 501, 125 Tex.Cr. 
410—Sherman v. State, 62 S.W.2d 
146, 124 Tex.Cr. 273—McGowan v. 
State, 36 S.W.2d 156, 117 Tex.Cr. 
74—Missouri v. State, 4 S.W.2d 68, 
109 Tex.Cr. 193—Curtis v. State, 
284 S.W. 950, 104 Tex.Cr. 473—De 
Shazo v. State, 284 S.W. 561, 104 
Tex.Cr. 511—Thomas v. State, 282 
S.W. 237, 103 Tex.Cr. 671—Roark v. 
State, 276 S.W. 242, 101 Tex.Cr. 401 
—Nichols v. State, 260 S.W. 1050, 

97 Tex.Cr. 174—Ferguson v. State, 
255 S.W. 749, 96 Tex.Cr. 53—Frazi¬ 
er v. State, 246 S.W. 391, 93 Tex. 
Cr. 134—Perea v. State, 227 S.W. 
305, 88 Tex.Cr. 382. 

Utah.—State v. Torgerson, 286 P.2d 
800, 4 Utah 2d 52—State v. Wel¬ 
lard, 279 P.2d 914, 3 Utah 2d 129 
—State v. Neal, 254 P.2d 1053, re¬ 
hearing denied 262 P.2d 756, 1 Utah 
122, certiorari denied Neal v. State 
of Utah, 74 S.Ct. 714, 347 U.S. 963, 

98 L.Ed. 1106, and Neal v. Graham, 
75 S.Ct. 573, 348 U.S. 982, 99 L.Ed. 
765—State v. Harries, 221 P.2d 
605, 118 Utah 260—State v. Kappas, 
114 P.2d 205, 100 Utah 274. 

Vt.—State v. Howard, 183 A. 497, 108 
Vt. 137—State v. Donaluzzi, 109 A 
57, 94 Vt. 142. 

Va.—Roy v. Commonwealth, 62 S.E.2d 
902, 191 Va. 722—Webb v. Com¬ 
monwealth, 152 S.E. 366, 154 Va. 
866—Colvin v. Commonwealth, 137 
S.E. 476, 147 Va. 66 3. 

Wash.—State v. Dinges, 292 P.2d 361, 
48 Wash.2d 152—State v. Sedam, 
284 P.2d 292, 46 Wash.2d 725- 
State v. Hartwig, 273 P.2d 482, 45 
Wash.2d 76—State v. Gellerman, 
259 P.2d 371, 42 Wash.2d 742- 
State v. Americk, 256 P.2d 278, 42 
Wash.2d 504—State v. Goebel, 240 
P.2d 251, 40 Wash.2d 18—State v. 
Goebel, 218 P.2d 300, 36 Wash.2d 
367— Corpus Juris Secundum quot¬ 
ed la State v. Jeane, 213 P.2d 633, 
636, 35 Wash.2d 423—State v. Bar¬ 
ton, 88 P.2d 385, 198 Wash. 268- 
State v. Hussey, 62 P.2d 1350, 188 
Wash. 454—State v. Guthrie, 56 
P.2d 160, 185 Wash. 464. 

W.Va.—State v. Moubray, 81 S.E.2d 
117, 139 W.Va. 535—State v. Evans, 
66 S.E.2d 545, 136 W.Va. 1—State v. 
Lewis, 57 S.E.2d 513, 133 W.Va. 584 
—State v. Greer, 42 S.E.2d 719, 
130 W.Va. 159. 

Wis.—State v. Kluck, 269 N.W. 683, 
223 Wis. 381—State v. Vincent, 231 
N.W. 263, 202 Wis. 47—Corpus Ju- 
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tending to show his guilt of that offense ; 1 and 
proper evidence which proves or tends to prove the 
particular intent is not to be excluded because it in¬ 
cidentally discloses the commission of an independ¬ 


ent crime by accused . 2 The rule is not limited to 
proof of completed crimes, and evidence of an at¬ 
tempt or threat to commit one may be admissible on 
the issue of intent . 3 Moreover, evidence of other 


ris cited in Smith v. State, 218 N. 
W. 822, 824, 195 Wis. 555. 

16 C.J. p 589 note 18. 

Other crimes, part of plan or system, 
as showing- intent see infra § 688. 
Presumption of intent from commis¬ 
sion of unlawful act see supra § 
34. 

Denial hy accused 
This is especially true where ac¬ 
cused denies such Intent. 

Cal.—People v. Tawney, 336 P.2d 659, 
168 C.A.2d 599—People v. Giani, 
302 P.2d 813, 145 C.A.2d 539—Peo¬ 
ple v. Channell, 288 P.2d 326, 136 

C.A.2d 99—People v. Kinder, 265 P. 
2d 24, 122 C.A.2d 457—People v. 
Zabel, 213 P.2d 60, 95 C.A.2d 486- 
People v. Jacobs, 52 P.2d 945, 11 C. 
A.2d 1—People v. Bonilla, 12 P.2d 
64, 124 CJA 212. 

As showing intent of witness 
Okl.—Morris v. State, 236 P. 443, 30 
Okl.Cr. 382. 

A liberal view should be taken con¬ 
cerning admissibility of evidence of 
other offenses if other offenses by 
common sense and understanding 
have probative value in establishing 
the intent of accused in case being 
presently prosecuted. 

Ala.—Brasher v. State, 30 So.2d 26, 
33 AlaA.pp. 13, affirmed 30 So.2d 
31, 249 Ala. 96. 

Effect of statute 

With respect to admissibility of 
evidence, statute providing that “in 
order to show intent, evidence is ad¬ 
missible of similar acts, independent 
of the act charged as a crime in 
the indictment, for though intent is 
a question of fact, it need not be 
proven as a fact, it may be inferred 
from the circumstances of the trans¬ 
action” is merely a restatement of 
the general rule recognized by courts 
of Louisiana. 

La.—State v. Hives, 190 So. 374, 193 
La. 186. 

1. U.S.—McGregor v. U. S., C.A.Md„ 
206 F.2d 583. 

Ala.—Williams v. State, 15 So.2d 
572, 245 Ala. 32. 

Ark.—Puckett v. State, 108 S.W.2d 
468, 194 Ark. 449. 

Idaho.—State v. Emory, 46 P.2d 67, 
55 Idaho 649. 

Ky.—Osborne v. Commonwealth, 46 
S.W.2d 1066, 242 Ky. 574. 

Mo.— Corpus Juris Secundum cited in 
State v. Medley, 232 S.W.2d 519, 
524, 360 Mo. 1032, certiorari denied 
71 S.Ct. 568, 340 TJ.S. 956, 95 L. 
Ed. 689. 

Wash.— Corpus Juris Secundum quot¬ 
ed in State v. Jeane, 213 P.2d 633, 
636, 35 Wash.2d 423. 


2. U.S.—Wolcher v. U. S., CA-.Cal., 
200 F.2d 493—Neff v. U. S., C.C.A. 
Iowa, 105 F.2d 688—Flood v. U. S., 

C. C.A.Wash., 36 F.2d 444—Scho- 
borg v. U. S., C.C.A.Ky., 264 F. 1, 
certiorari denied 40 S.Ct. 586, 253 
TJ.S. 494, 64 L.Ed. 1029—Feltman v. 
U. S., C.C.A.Ky., 264 F. 1, certiorari 
denied 40 S.Ct. 586, 253 TJ.S. 494, 64 
L.Ed. 1030—Kruse v. TJ. S., C.C.A. 
Ky., 264 F. 1, certiorari denied 40 S. 
Ct. 586, 253 U.S. 494, 64 L.Ed. 1029. 

Cal.—People v. Sizelove, 285 P.2d 4, 
134 C.A.2d 104—People v. James, 
151 P.2d 572, 65 C.A.2d 709—Peo¬ 
ple v. Martin, 194 P. 522, 50 C.A. 
71. 

Colo.—Webb v. People, 49 P.2d 381, 
97 Colo. 262. 

D.C.—Copeland v. U. S., 152 F.2d 769, 
80 U.S.App.D.C. 308, certiorari de¬ 
nied 66 S.Ct. 1010, 328 U.S. 841, 90 
L.Ed. 1815. 

U. S. v. Harper, 137 F.Supp. 4, 
affirmed 239 F.2d 945, 99 U.S.App. 

D. C. 324. 

Ga.—Sanders v. State, 187 S.E. 608, 
54 Ga.App. 238—Green v. State, 133 
S.E. 877, 35 Ga.App. 500. 

Hawaii.—Territory of Hawaii v. Al¬ 
ford, 39 Hawaii 460. 

Idaho.—State v. Maguire, 169 P. 175, 
31 Idaho 24. 

Ill.—People v. Lehman, 125 N.E.2d 
506, 5 I11.2d 337—People v. Popes- 
cue, 177 N.E. 739, 345 Ill. 142, 77 
A.L.R. 1199. 

Ind.—Loveless v. State, 166 N.E.2d 
864—Tresenriter v. State, 64 N.E. 
2d 295, 224 Ind. 10—Smith v. State, 
21 N.E.2d 709, 215 Ind. 629—Huff¬ 
man v. State, 185 N.E. 131, 205 
Ind. 75. 

Iowa.— Corpus Juris Secundum cited 

in State v. Keul, 5 N.W.2d 849, 852, 
233 Iowa 852. 

Ky.—Farley v. Commonwealth, 93 S. 
W.2d 858, 263 Ky. 769—Osborne 
v. Commonwealth, 46 S.W.2d 1066, 
242 Ky. 574. 

La.— Corpus Juris cited in State v. 
Cupit, 179 So. 837, 839, 189 La. 509 
—State v. Cole, 109 So. 505, 161 La. 
827. 

Mont.—State v. Hollowell, 256 P. 380, 
79 Mont. 343—State v. Pippi, 195 
P. 556, 59 Mont. 116. 

Neb.—Pulliam v. State, 94 N.W.2d 51, 
167 Neb. 614—Tost v. State, 31 N. 
W.2d 538, 149 Neb. 584—Hameyer 
v. State, 29 N.W.2d 458, 148 Neb. 
798— Corpus Juris cited in Fore¬ 
man v. State, 253 N.W. S98, 900, 
126 Neb. 619, reversed on other 
grounds 257 N.W. 237, 127 Neb. 
824. 


N.J.—State v. GriJlo, 93 A.2d 328, 11 
N.J. 173, certiorari denied Grillo v. 
State of New Jersey, 73 S.Ct. 1123, 
345 U.S. 976, 97 L.Ed. 1391, and 
De Vita v. State of New Jersey, 73 
S.Ct. 1123, 345 U.S. 976, 97 L.Ed. 
1391. 

N.Y.—People v. Dietz, 214 N.Y.S. 517, 
216 App.Div. 23, affirmed 155 N.E. 
886, 244 N.Y. 534. 

N.C.— Corpus Juris quoted in State v. 
Beam, 115 S.E. 176, ISO, 184 N.C. 
730. 

Ohio.—Smith v. State, 10 Ohio App. 
29 

Okl.—McCollum v. State, 48 P.2d 872, 
57 Okl.Cr. 381—Ellis v. State, 19 P. 
2d 972, 54 Okl.Cr. 295—Griffin v. 
State, 3 P.2d 239, 52 Okl.Cr. 106— 
Ditmore v. State, 293 P. 581, 49 
Okl.Cr. 228—Fray v. State, 285 P. 
142, 46 Okl.Cr. 260—Carter v. State, 
250 P. 807, 35 Okl.Cr. 421—John¬ 
son v. State, 249 P. 971, 35 Okl.Cr. 
212—Rambo v. State, 240 P. 751, 
32 Okl.Cr. 229—Dumas v. State, 201 
P. 820, 19 Okl.Cr. 413. 

S.D.—State v. Degner, 241 N.W. 515, 
59 S.D. 539. 

Tex.—McArthur v. State, 105 S.W.2d 
227, 132 Tex.Cr. 447. 

Vt.—State v. Levine, 91 A.2d 678, 117 
Vt. 320. 

Va.—Boyd v. Commonwealth, 167 S. 

E. 546, 156 Va. 934. 

Wash.— Corpus Juris Secundum quot¬ 
ed in State v. Jeane, 213 P.2d 633, 
636, 35 Wash.2d 423—State v. Salle, 
208 P.2d 872, 34 Wash.2d 183— 
State v. Bradley, 69 P.2d 819, 821, 
190 Wash. 538. 

16 C.J. p 589 note 18. 

So under statute 

Ohio.—State v. Hahn, 17 N.E.2d 392, 
59 Ohio App. 178—State v. Her¬ 
bert, 8 N.E.2d 840, 55 Ohio App. 87. 
Ohio.—State v. Hirsch, 131 N.E.2d 
419, 101 Ohio App. 425—State v. 
Young, App., 70 N.E.2d 458. 

Pact that other offense is indict¬ 
able is no objection. 

Ark.—Graham v. State, 271 S.W.2d 
614, 224 Ark. 25—Stone v. State, 
258 S.W. 116, 162 Ark. 154. 

3. Cal.—People v. Pollock, 89 P.2d 
128, 31 C-A.2d 747. 

Fla.—Hutchinson v. State, 102 So.2d 
44. 

Ga.—Barber v. State, 98 SJ3.2d 575, 
95 Ga.App. 763—Story v. State, 98. 
S.E.2d 42, 95 Ga.App. 455. 

N.Y.—People v. Hall, 16 N.Y.S.2di 
328, 172 Misc. 930. 

Okl.—Holman v. State, 262 P.2d 456,. 
97 Okl.Cr. 279. 
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crimes may be admissible on the issue of intent even 
though there has been no conviction therefor , 3 * 5 
although there is also some authority to the con¬ 
trary . 3 - 10 


In many cases, the general rule has been applied 
where the other offenses or acts are of the same or 
a like nature , 4 but it has been held that extrinsic 
offenses do not have to be identical to the one 


3- 5 Mo.—State v. Medley, 232 SW. 
2d 519, 360 Mo. 1032, certiorari de¬ 
nied Medley v. Eidson, 71 S.Ct. 568, 
340 U.S. 956, 95 L.Ed. 689. 

Tex.—Williams v. State, 279 S.W.2d 
348, 161 Tex.Cr. 500. 

Pact of acquittal goes only to weight 
of evidence 

Cal.—People v. Simms, 300 P.2d 898, 
144 C.A.2d 1S9. 

3.10 U.S.—U. S. v. Haynes, D.C.Pa., 
81 F.Supp. 63, affirmed, C.A., 173 F. 
2d 223. 

4- V.S.—Ahrens v. U. S., C.A.La., 
265 F.2d 514— Corpus Juris Secun¬ 
dum cited in Baker v. U. S., C.A. 
Ga., 227 F.2d 376, 378—Lindsey v. 
U. S., C-A-Fla., 227 F.2d 113, certio¬ 
rari denied 76 S.Ct. 653, 350 U.S. 
1008, 100 L.Ed. 869—Hoyer v. U. S., 
CA.N.D., 223 F.2d 134—Wolcher v. 

U. S., C.A.Cal., 200 F.2d 493—U. S. 

V. Rossi, CJLN.Y., 182 F.2d 292- 

Col eman v. U. S., C.CA.Tex., 167 
F.2d 837—U. S. v. Platt, C.C.A.I11., 
156 F.2d 326—Richardson v. U. S., 
C.C.A.Tenn., 150 F.2d 58—U. S. v. 
Bollenbach, C.CA.N.Y., 147 F.2d 
199, certiorari denied 65 S.Ct. 915, 
324 U.S. 837, 89 L.Ed. 1401, re¬ 
versed on other grounds 66 S.Ct. 
402, 326 U.S. 607, 90 L.Ed. 350- 
King v. U. S., C.C-A.Ark. t 144 F.2d 
729, certiorari denied 65 S.Ct. 711, 
324 U.S. 854, 89 L.Ed. 1413— 

Schmeller v. U. S., C.C.A.Ohio, 143 
F.2d 544—Weiss v. U. S., C.CA.La., 
122 F.2d 675, certiorari denied 62 
S.Ct. 300, 314 U.S. 687, 86 L.Ed. 550, 
rehearing denied 62 S.Ct. 478, 314 
U.S. 716, 86 L.Ed. 570—Neff v. U. 

S., C.C-A.Iowa, 105 F.2d 688—Ma¬ 
lone v. U. S. f C.C.A.Ul., 94 F.2d 281, 
certiorari denied 58 S.Ct. 944, 304 
U.S. 562, 82 L.Ed. 1629—Sutherland 
v. U. S., C.CJLVa., 92 F.2d 305— 
Baish v. State, C.C.A.C 0 I 0 ., 90 F.2d 
988—Simpkins v. U. S., C.C.A.W. 
Va., 78 F.2d 594—Caldwell v. U. S., 
C.C.A.W.Va., 78 F.2d 282—Breedin 
v. U. S., C.C.A.S.C., 73 F.2d 778— 
Strader v. U. S M C.CA.Okl., 72 F.2d 
589—Bonelle v. U. S„ C.C.A.U1., 53 
F.2d 997—Butler v. U. S., C.C.A. 
Utah, 53 F.2d 800— Corpus Juris 
cited in Coulston v. U. S., C.C.A. 
Okl., 61 F.2d 178, 180—Hatem v. U. 

S., C.C.A.N.C., 42 F.2d 40, certio¬ 
rari denied 51 S.Ct. 103, 282 U.S. 
887, 75 L.Ed. 782—Quig v. U. S., C. 
C.A.N.J., 33 F.2d S20—Farkas v. U. 

S., C.C.A.Ohio, 2 F.2d 644—Emmich 
v. U. S. f C.C.A.Ohio, 298 F. 5, cer¬ 
tiorari denied 45 S.Ct. 93, 266 U.S. 
608, 69 L.Ed. 465— Corpus Juris cit¬ 
ed In Williams v. U. S. f C.C.A.Tex. f 
294 F, 682, 683—St. John v. U. S., 
C.C.A.I11., 268 F. 808—Haywood v. 


U. S., C.C.A.I11., 268 F. 795, certio¬ 
rari denied 41 S.Ct. 449, 256 U.S. 
689, 65 L.Ed. 1172—Paris v. U. S., 
Okl., 260 F. 529, 171 C.C.A. 313. 

U. S. v. Lovely, D.C.S.C., 77 F. 
Supp. 619, reversed on other 
grounds, C.A., 169 F.2d 386. 

Ala.—Weatherspoon v. State, 56 So.2d 
793, 36 AlaApp. 392—Crow v. 

State, 183 So. 897, 28 Ala.App. 319 
—Hemby v. State, 160 So. 119, 26 
AlaApp. 273, certiorari denied 160 
So. 120, 231 Ala. 7—Jackson v. 
State, 89 So. 892, 18 Ala.App. 259— 
Gardner v. State, 87 So. 885, 17 
AlauApp. 589, certiorari denied 87 
So. 888, 205 Ala. 60. 

Ark.—Rowland v. State, 213 S.W.2d 
370, 213 Ark. 780, certiorari denied 
69 S.Ct. 641, 336 U.S. 918, 93 L.Ed. 
1081, rehearing denied 69 S.Ct. 745, 
336 U.S. 941, 93 L.Ed. 1098—Hearn 
v. State, 174 S.W.2d 452, 206 Ark. 
206—Puckett v. State, 108 S.W.2d 
468, 194 Ark. 449—Phillips v. State, 
82 S.W.2d 836, 190 Ark. 1004- 
Scrape v. State, 71 S.W.2d 460, 181 
Ark. 221—Yelvington v. State, 275 
S.W. 701, 169 Ark. 359—Cain v. 
State, 233 S.W. 779, 149 Ark. 616. 

Cal.—People v. Coltrin, 55 P.2d 1161, 
5 C.2d 649. 

People v. Malone, 343 P.2d 333, 
173 CA.2d 234—People v. Vosburg, 
266 P.2d 927, 123 C.A.2d 535—Peo¬ 
ple v. Gordon, 163 P.2d 110, 71 C.A. 
2d 600—People v. Monks, 24 P.2d 
508, 133 C.A. 440—People v. King, 
10 P.2d 89, 122 C.A. 50—People v. 
Ingles, 3 P.2d 341, 117 C.A. 22- 
People v. Rose, 294 P. 487, 110 CA. 
648—People v. Robinson, 290 P. 
470, 107 C.A. 211—People v. Ander¬ 
son, 272 P. 755, 95 C.A. 225. 

Colo.—Wesner v. People, 250 P.2d 
124, 126 Colo. 400—Ray v. People, 
243 P.2d 762, 125 Colo. 381—Tor- 
bert v. People, 156 P.2d 128. 113 
Colo. 294—Bacino v. People, 90 P. 
2d 5, 104 Colo. 229—Bruno v. Peo¬ 
ple, 186 P. 718, 67 Colo. 146. 

Del.—State v. Greco, 104 A. 637, 7 
Boyce 140. 

Ga.—Green v. State, 158 S.E. 285, 172 
Ga. 635. 

Scarboro v. State, 60 S.E.2d 658, 
82 Ga.App. 273, reversed on other 
grounds 62 S.E.2d 168, 207 Ga. 449, 
conformed to 62 S.E.2d 418, 82 Ga. 
App. 712—Vann v. State, 33 S.E.2d 
742, 72 Ga.App. 301. 

Hawaii.—Territory v. Oneha, 29 Ha¬ 
waii 150—Territory v. Awana, 28 
Hawaii 546. 

Idaho.—State v. Emory, 46 P.2d 67, 
55 Idaho 649. 

Ill.—People v. Bailey, 153 N.E.2d 584, 
15 I11.2d 18—People v. Heidman. 
144 N.E.Sd 580, 11 I11.2d 501, cer- 
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tiorari denied Heidman v. People 
of State of Illinois, 78 S.Ct. 412, 
355 U.S. 931, 2 L.Ed.2d 414—People 
v. Tilley, 94 N.E.2d 328, 406 Ill. 
398—People v. Livermore, 60 N.E.2d 
413, 390 Ill. 85—People v. Popes- 
cue, 177 N.E. 739, 345 Ill. 142, 77 
A.L.R. 1199—People v. Rongetti, 
170 N.E. 14, 338 Ill. 50—People v. 
Foiignos. 153 N.E. 373, 322 Ill. 304 
—People v. Lane, 133 N.E. 267, 300 
Ill. 422—People v. Hobbs, 130 N.E. 
779, 297 Ill. 399—People v. Emm el, 
127 N.E. 53, 292 Ill. 477. 

Ind.—Whitney v. State, 188 N.E. 779, 
206 Ind. 562—Wallace v. State, 183 
N.E. 29, 204 Ind. 68. 

Iowa.—State v. Cctton, 33 N.W.2d 
880, 240 Iowa 609—State v. Grimm, 
266 N.W. 20, 221 Iowa 652—State 
v. Davis, 234 N.W. 858, 212 Iowa 
582—State v. O’Connell, 123 N.W. 
201, 144 Iowa 559. 

Kan.—State v. Owen, 176 P.2d 564, 
162 Kan. 255—State v. France, 72 
P.2d 1001, 146 Kan. 651—State v. 
Hendren, 274 P. 274, 127 Kan. 

497. 

La.—State v. Childers, 199 So. 640, 
196 La. 554—State v. Cupit, 179 So. 
837, 189 La. 509. 

Mich.—People v. Davis, 72 N.W.2d 
269, 343 Mich. 348—People v. 

Wright, 23 N.W.2d 213, 315 Mich. 
81—People v. Guise, 247 N.W. Ill, 
262 Mich. 72—People v. Crawford, 
187 N.W. 522, 218 Mich. 125. 

Minn.—State v. Kiewel, 217 N.W. 

598, 173 Minn. 473. 

Mo.—State v. Fischer, 249 S.W. 46, 
297 Mo. 164. 

Mont.—State v. Knox, 175 P.2d 774, 

119 Mont. 449—State v. Semmens, 
71 P.2d 913, 105 Mont. 113—State 
v. Keays, 34 P.2d 855, 97 Mont. 
404—State v. Hughes, 246 P. 959, 
76 Mont. 421—State v. Wyman, 186 
P. 1, 56 Mont. 600. 

Neb.—Hertz v. State, 71 N.W.2d 113, 
160 Neb. 640—Sail v. State, 61 N.W. 
2d 256, 157 Neb. 688—Mason v. 
State, 270 N.W. 661, 132 Neb. 7— 
Corpus Juris cited in Foreman v. 
State, 253 N.W. 898, 900, 126 Neb. 
619, reheard 257 NW. 237, 127 Neb. 
824—Rice v. State, 234 N.W. 566, 

120 Neb. 641—Murray v. State, 226 
NW. 793, 119 Neb. 16. 

N.H.—State v. Desilets, 73 A.2d 800, 
96 N.H. 245. 

N.J.—State v. Unger, 107 A. 270, 93 
N.J.Law 50, reversed on other 
grounds State v. Ungar, 111 A 37, 
94 N.J.Law 495. 

N.Y.—People v. Dales, 138 N.Y.S.2d 
502, 285 App.Div. 214, affirmed 127 
N.E.2d 829, 309 N.Y. 97. 

N.C.—State v. Smith, 74 S.E.2d 291, 
237 N.C. 1—State v. Summerlin, 



22A C. J. S. 


CRIMINAL LAW § 686 


charged to be competent for the purpose of showing 
accused’s intent . 4 * 5 Ordinarily, evidence is admis¬ 
sible of other offenses which were committed at 


about the same time, or at a time not too remote 
from the one with which accused is charged , 5 and 
evidence of offenses too remote as to time may be 


CO S.E.Sd 322, 232 N.C. 333—State 
v. Fowler, 53 S.E.2d 853, 230 N.C. 
470—State v. Edwards, 31 S.E.2d 
516, 224 N.C. 527—State v. Smoak, 
195 S.E. 72, 213 N.C. 79—State v. 
Flowers, 192 S.E. 110, 211 N.C. 721 
—State v. Miller, 128 S.E. 1, 189 
N.C. 695—State v. Stancill, 100 S.E. 
241, 178 N.C. 683. 

Ohio.—Smith v. State, 10 Ohio App. 
29. 

Okl.—Wright v. State, Cr., 285 P. 
2d 445—Warren v. State, 226 P.2d 
320, 93 Okl.Cr. 166—Capshaw v. 
State, 104 P.2d 282, 69 Okl.Cr. 440- 
Williams v. State, 98 P.2d 937, 68 
Okl.Cr. 348—Boyer v. State, 97 P. 
2d 779, 68 Okl.Cr. 220—State v. 
Foster, 35 P.2d 733, 56 Okl.Cr. 170 
—Bennett v. State, 204 P. 462, 21 
Okl.Cr. 27—Herndon v. State, 185 
P. 701, 16 Okl.Cr. 586. 

Pa.—Commonwealth v. Burdell, 110 
A.2d 193, 380 Pa. 43. 

Commonwealth v. Hus ter, 178 
A. 535, 118 Pa.Super. 24—Common¬ 
wealth v. Bell, 88 Pa.Super. 216, 
affirmed 135- A. 645, 288 Pa. 29. 

Commonwealth v. Heintz, 43 Del. 
Co. 168, 70 York Leg.Ree. 67, af¬ 
firmed 126 A.2d 498, 182 Pa.Super. 
331. 

R. I.—State v. Durkee, 26 A.2d 604, 
68 R.I. 73—State v. Horton, 133 A. 
236, 47 R.I. 341. 

S. C.—State v. Lyle, 118 S.E. 803, 125 
S.C. 406. 

S.D.—State v. Bachelor, 291 N.W. 738, 
67 S.D. 259. 

Tenn.—Waller v. State, 160 S.W.2d 
404, 178 Tenn. 509. 

Tex.—Missouri v. State, 4 S.W.2d 
68, 109 Tex.Cr. 193—Webb v. State, 
187 S.W. 485, 80 Tex.Cr. 1. 

Utah.—State v. Horne, 220 P. 378, 
62 Utah 376. 

Vt.—State v. Howard, 183 A. 497, 
108 Vt. 137. 

Wash.— Corpus Juris quoted in State 
v. Bradley, 69 P.2d 819, 821, 190 
Wash. 538—State v. Larson, 204 
P. 1041, 119 Wash. 123. 

W.Va.—State v. Moubray, 81 S.E.2d 
117, 139 W.Va. 635—State v. Gargi- 
liana, 76 S.E.2d 265, 138 W.Va. 376 
—State v. Lewis, 57 S.E.2d 513, 133 
W.Va. 584—State v. Hudson, 37 S.E. 
2d 553, 128 W.Va. 655, 163 A.L.R. 
1265. 

Wis.—Bartz v. State, 282 N.W. 562, 
229 Wis. 522. 

So where accused denies intent to 

commit the crime charged, while 
admitting the commission. 

Cal.—People v. Knight, 216 P. 96, 92 
C.A. 143. 

Same motive 

"‘Especially Is this the case where 
• . . the other transactions were 
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so connected in point of time with 
the offense under investigation, and 
so similar in character, that the same 
motive could be imputed as to all of 
them.” 

Colo.—Bacino v. People, 90 P.2d 5, 7, 
104 Colo. 229. 

4.5 U.S.—Weiss v. U. S., C.C.A.La., 
122 F.2d 675, certiorari denied 62 
S.Ct. 300, 314 U.S. 687, 86 L.Ed. 
650, rehearing denied 62 S.Ct. 478, 
314 U.S. 716, 86 L.Ed. 570. 

Cal.—People v. Fowler, 260 P.2d 89, 
119 C.A.Sd 657. 

5. U.S.—Ahrens v. U. S., C.A.La., 
265 F.2d 514— Corpus Juris Secun¬ 
dum cited in Baker v. U. S„ C.A. 
Ga., 227 F.2d 376, 378—Lindsey v. 
U. S., C-A.Fla., 227 F.2d 113, certio¬ 
rari denied 76 S.Ct. 653, 350 U.S. 
1008, 100 L.Ed. 869—Herman v. U. 

S., C.A.Va., 220 F.2d 219, certiorari 
denied 76 S.Ct. 444, 350 U.S. 971, 
100 L.Ed. 843—Pappas v. U. S., C. 
A. Utah, 216 F.2d 515—U. S. v. 
Walker, C.A.N.Y., 176 F.2d 564, cer¬ 
tiorari denied 70 S.Ct. 239, 338 U.S. 
891, 94 L.Ed. 547—Lovely v. U. S., 
C.A.S.C., 169 F.2d 386—King v. U. 

S., C.C.A. Ark., 144 F.2d 729, certio¬ 
rari denied 65 S.Ct. 711, 324 U.S. 
854, 89 L.Ed. 1413—Schmeller v. U. 

S., C.C.A.Ohio, 143 F.2d 544—Weiss 
v. U. S., C.C.A.La., 122 F.2d 675, 
certiorari denied 62 S.Ct. 300, 314 
U.S. 687, 86 L.Ed. 550, rehearing 
denied 62 S.Ct. 478, 314 U.S. 716, 86 
L.Ed. 570—Morris v. U. S., C.C.A. 
La., 112 F.2d 522, certiorari denied 
61 S.Ct. 41, 311 U.S. 653, 85 L.Ed. 
418—Neff v. U. S., C.C.A.Iowa, 105 
F.2d 688—Malone v. U. S., C.C. 
A.I11., 94 F.2d 281, certiorari denied 
58 S.Ct. 944, 304 U.S. 562, 82 L. 
Ed. 1529—Sutherland v. U. S., C. 
C.A.Va., 92 F.2d 305—Baish v. U. 

S., C.C.A.C 0 I 0 ., 90 F.2d 988—Simp¬ 
kins v. U. S., C.C.A.W.Va., 78 F.2d 
594—Caldwell v. U. S., C.C.A.W. 
Va., 78 F.2d 282—Breedin v. U. S., 
C.C.A.S.C., 73 F.2d 778—Butler v. 
U. S., C.C.A.Utah, 53 F.2d 800— 
Hatem v. U. S., C.C.A.N.C., 42 F.2d 
40, certiorari denied 51 S.Ct. 103, 
282 U.S. 887, 75 L.Ed. 782—Emmich 
v. U. S., C.C.A.Ohio, 298 F. 5, certio¬ 
rari denied 45 S.Ct. 93, 266 U.S. 608, 
69 L.Ed. 465—Paris v. U. S., Okl., 
260 F. 529, 171 C.C.A. 313—Pretty- 
man v. U. S., Ohio, 180 F. 30, 103 

C. C.A. 384. 

Corpus Juris Secundum cited in 

U. S. v. 673 Cases of Distilled Spir¬ 
its and Wines, D.C.Minn., 74 F. 
Supp. 622, 627—U. S. v. Richmond, ; 

D. C.W.Va., 57 F.Supp. 903. 

Ala.—Crow v. State, 183 So. 897, 28 
Ala.App. 319. I 


Ark.—Keese v. State, 265 S.W.2d 
542, 223 Ark. 261—Gerlach v. State, 
229 S.W. 2d 37, 217 Ark. 102— 

Puckett v. State, 108 S.W.2d 468, 
194 Ark. 449—Yelvington v. State, 
275 S.W. 701, 169 Ark. 359—Cain v. 
State, 233 S.W. 779, 149 Ark. 616. 
Cal.—People v. McCullough, 322 F. 
2d 289, 158 C.A.2d 310—People v. 
Pearson, 311 P.2d 927, 151 C.A.2d 
583—People v. Rodriquez, 288 P.2d 
147, 135 C.A.2d 757—People v. Mac- 
Arthur, 271 P.2d 914, 126 C.A.2d 
232—People v. Torres, 219 P.2d 
480, 98 C.A.2 d 189—People v. Tib- 
bits, 96 P.2d 812, 35 C.A.2d 669- 
People v. Rose, 294 P. 487, HO C.A. 
648—People v. Anderson, 272 P. 
755, 95 C.A. 225. 

Del.—State v. Greco, 104 A. 637, 7 
Boyce 140. 

Ga.—Barber v. State, 98 S.E.2d 575, 
95 Ga.App. 763—New v. State, 20 
S.E.2d 617, 67 Ga.App. 442—San¬ 
ders v. State, 187 S.E. 608, 54 Ga. 
App. 238—Jones v. State, 152 S.E. 
591, 41 Ga.App. 277—Hayes v. State, 
137 S.E. 860, 36 Ga.App. 668. 

III.—People v. Popescue, 177 N.E. 739, 
345 Ill. 142, 77 A.L.R. 1199^-People 
v. Jarvis, 138 N.E. 102, 306 Ill. 611. 
Kan.—State v. Callahan, 296 P.2d 652, 
179 Kan. 603. 

Ky.—Adkins v. Commonwealth, 191 
S.W.2d 935, 301 Ky. 384—Simmons 
v. Commonwealth, 275 S.W. 369, 
210 Ky. 33. 

La.—Corpus Juris cited In State v. 
Cupit, 179 So. 837, 839, 189 La. 
509. 

Mich.—People v. Rice, 173 N.W. 495, 
206 Mich. 644. 

Mo.—State v. Kaufman, App., 308 
S.W.2d 333. 

Mont.—State v. Semmens, 71 P.2d 
913, 105 Mont. 113—State v. 

Hughes, 246 P. 959, 76 Mont 421. 
Neb.—Turpit v. State, 48 N.W.2d 83, 
154 Neb. 385—Rice v. State, 234 
N.W. 566, 120 Neb. 641. 

N.J.—State v. Landecker, 126 A. 408, 
100 N.J.Law 195, affirmed 137 A. 
919, 103 N.J.Law 716—State v. 

Unger, 107 A. 270, 93 N.J.Law 50, 
reversed on other grounds State v. 
Unger, 111 A. 37, 94 N.J.Law 495. 
N.Y.—People v. Dietz, 214 N.Y.S. 
517, 216 App.DIv. 23, affirmed 155 
N.E. 886, 244 N.Y. 534. 

Ohio.—State v. Young, App., 70 N.E. 
2d 458. 

Okl.—Maiden v. State, Cr., 273 P.2d 
774—Logan v. State, 239 P.2d 1044, 
95 OkI.Gr. 76—Lancaster v. State, 
200 F.2d 768, 88 Okl.Cr. 133—Bunn 
v. State, 184 F.2d 621, 85 Okl.Cr. 14 
—Byers v. State, 147 P.2d 185, 78 
Okl.Cr. 267—Herren v. State, 130 
P.2d 325, 75 Okl.Cr. 251—Lizar v. 
State, 126 P.2d 552, 74 Okl.Cr. 368 
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inadmissible ; 5 * 5 but it has been held that mere re¬ 
moteness of similar offenses affects the weight rather 
than the admissibility of the evidence , 6 - 10 and that 
the period of time within which other crimes offered 
to show the intent must have occurred is largely 
within the discretion of the trial court . 5 - 15 In this 
connection evidence of either prior or subsequent 
similar acts occurring shortly before or after the one 
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charged may be admissible ; 5 * 20 but it has also been 
held that evidence of commission of subsequent 
crimes is inadmissible to show intent in the absence 
of proof that accused formerly committed an offense 
similar to that charged . 5 * 25 

Proof of extraneous offenses may be offered to 
establish intent when, and only when, intent is in 
issue 6 or is an essential or material element of the 


—Nemecek v. State, 114 P.2d 492, 
72 Okl.Cr. 195, 135 A.L.R. 1149— 
Bender v. State, 103 P.2d 565, 69 
Okl.Cr. 392. 

Pa.—Commonwealth v. Boulden, 116 
A.2d 867, 179 Fa.Super. 328. 

Commonwealth v. Casey, 36 Erie 
Co. 207. 

Tenn.—Roberts v. State, 235 S.W.2d 
595, 191 Tenn. 602—Miller v. State, 
225 S.W.2d 62, 189 Tenn. 281, 15 
A.L.R.2d 1076. 

Tex.—Shelby v. State, 137 S.W.2d 
1021, 138 Tex.Cr. 618. 

W.Va.—State v. Moubray, 81 S.E.2d 
117, 139 W.Va. 535—State v. Gar- 
giliana, 76 S.E.2d 265, 138 W.Va. 
376—State v. Lewis, 57 S.E.2d 513, 
133 W.Va. 584—State v. Hudson, 
37 S.E.2d 553, 128 W.Va. 655, 163 
A.L.R. 1265. 

Wis.—State v. Lombardi, 99 N.W.2d 
829, 8 Wis.2d 421—Herde v. State, 
295 N.W. 684, 236 Wis. 408. 

Short time 

Generally, it must appear that evi¬ 
dence of other offenses relates to of¬ 
fenses shortly before or after com¬ 
mission of offense on trial. 

Colo.—Perry v. People, 181 P.2d 439, 
116 Colo. 440. 

limitations 

Rule applies although other of¬ 
fenses are beyond statutory period. 
U.S.—Imholte v. TJ. S. f C.A.Minn., 226 
F.2d 585. 

U. S. v. Anzalone, D.C.Pa., 100 F. 
Supp. 987, reversed on other 
grounds 197 F.2d 714. 

Pa.—Commonwealth v. Bell, 135 A. 
645, 647, 288 Pa. 29. 

Commonwealth v. Huster, 178 A. 
535, 537, 118 Pa.Super. 24. 

5.5 U.S—Burt v. U. S., C.C.A.Ala., 
139 F.2d 73, certiorari denied 64 S. 
Ct. 936, 321 U.S. 799, 88 L.Ed. 1073, 
and Gilliland v. U. S., 64 S.Ct. 936, 
321 U.S. 799, 88 L.Ed. 1087. 

Okl.—Nemecek v. State, 114 P.2d 492, 
72 Okl.Cr. 195, 135 A.L.R. 1149. 

5.10 U.S.—King v. U. S., C.C-A.Ark., 
144 F.2d 729, certiorari denied 65 
S.Ct. 711, 324 U.S. 854, 89 L.Ed. 
1413. 

Ala.—Wilkins v. State, 197 So. 75, 29 
Ala-App. 349, certiorari denied 197 
So. 81, 240 Ala. 52. 

Elan .—State v. France, 72 P.2d 1001, 
146 Elan. 651. 

Utah.—State v. Siddoway, 211 P. 968, 
971, 61 Utah 189. 


5.15 U.S.—Burt v. U. S., C.C-A.Ala., 
139 F.2d 73, certiorari denied 64 
S.Ct. 936, 321 U.S. 799, 88 L.Ed. 
1073, and Gilliland v. U. S., 64 S.Ct. 
936, 321 U.S. 799, 88 L.Ed. 1087— 
Neff v. U. S., C.C.A.Iowa, 105 F.2d 
688 . 

Colo.—Perry v. People, 181 P.2d 439, 
116 Colo. 440. 

La.— Corpus Juris cited in State v. 
Cupit, 179 So. 837, 839, 189 La- 
509. 

N.Y.—People v. Formato, 143 N.Y.S. 
2d 205, 286 App.Div. 357, affirmed 

132 N.E.2d 894, 309 N.Y. 979. 
Utah.—State v. Siddoway, 211 P. 968, 

61 Utah 189. 

W.Va.—State v. Lewis, 57 S.E.2d 513, 

133 W.Va. 584. 

16 C.J. p 590 note 23. 

‘T7o exact limitation of time can 
be fixed as to when another offense 
tending to prove the intent of the 
act charged is remote. The decision 
of that question must depend upon 
the circumstances of the particular 
case.*' 

Utah.—State v. Siddoway, 211 P. 968, 
971, 61 Utah 189. 

5^0 U.S.—U. S. v. Prince, C.A.Pa., 
264 F.2d 850. 

Colo.—Perry v. People, 181 P.2d 439, 
116 Colo. 440. 

La.—State v. Haddad, 59 So.2d 411, 
221 La. 337. 

N.C.—State v. Biggs, 32 S.E.2d 352, 
224 N.C. 722. 

Or.—State v. German, 96 P.2d 1085, 
163 Or. 342. 

Wis.—State v. Lombardi, 99 N.W.2d 
829, 8 Wis.2d 421. 

“The mere fact that the evidence 
relates to acts subsequent to the 
one on which defendant is prose¬ 
cuted does not make it inadmissi¬ 
ble.** 

Utah.—State v. Siddoway, 211 P. 968, 
971, 61 Utah 189. 

Bearing on intent 

If a criminal act is established as 
of a definite date, a criminal or fraud¬ 
ulent act committed later may bear 
on the intent and is admissible but 
criminality cannot be based solely 
on something that was done there¬ 
after unless it is of a character to 
show conclusively existence of crim¬ 
inal purpose at earlier date. 

U.S.— - U. S. v. Cole, D.C.Cal., 90 F. 
Supp. 147. 


Same system or scheme 

Evidence of either prior or subse¬ 
quent similar acts occurring shortly 
before or after the one charged and 
a part of the same system or scheme 
has been held admissible for the 
purpose of proving intent. 

U.S.—Schmeller v. U. S., C.C.A.Ohio, 
143 F.2d 544. 

Ga.—Green v. State, 158 S.E. 285, 
172 Ga. 635. 

Mich.—People v. Rice, 173 N.W. 495, 
206 Mich. 644. 

Tex.—Vaughn v. State, 134 S.W.2d 
290, 138 Tex.Cr. 62. 

5.25 Ill.—People v. Brand, 114 N.E. 
2d 370, 415 Ill. 329, certiorari de¬ 
nied Brand v. People of State of 

111., 74 S.Ct. 709, 347 U.S. 959, 98 
L.Ed. 1103—People v. Livermore, 
60 N.E.2d 413, 390 Ill. 85—People 
v. Moshiek, 153 N.E. 720, 323 Ill. 
11—People v. Gotler, 143 N.E. 63, 
311 Ill. 387—People v. Hobbs, 130 
N.E. 779, 297 Ill. 399. 

6. U.S.—Shively v. U. S., CJLVa., 210 
F.2d 131—Waller v. U. S., C.A. 
Wash., 177 F.2d 171^Tarabo v. U. 

5., C.C.A.Puerto Rico, 158 F.2d 509 
—N. L. R. B. v. National Seal Corp., 
C.CA..2, 127 F.2d 776—Weiss v. U. 

S., C.C.A.La., 122 F.2d 675, certio¬ 
rari denied 62 S.Ct. 300, 314 U.S. 
687, 86 L.Ed. 550, rehearing denied 
62 S.Ct. 478, 314 U.S. 716, 86 L.Ed. 
570—Tedesco v. U. S., C.C.A.Or., 
118 F.2d 737—U. S. v. E^wcetr, C.C. 
A.N.J., 115 F.2d 764, 132 A.L.R. 404 
—U. S. v. Shurtleff, C.C.A.N.Y., 43 
F.2d 944—Tinsley v. U. S., C.C.A. 
S.D., 43 F.2d 890—Harvey v. U. S., 
C.C.A.N.Y., 23 F.2d 561—Emmich 
v. U. S., C.C.A.Ohio, 298 F. 5, certio¬ 
rari denied 45 S.Ct. 93, 266 U.S. 608, 
69 L.Ed. 465. 

Ala.—Dennison v. State, 88 So. 211, 
17 Ala.App. 674. 

Ariz.—Hightower v. State, 158 P.2d 
156, 62 Ariz. 351. 

Ark.—Stone v. State, 258 S.W. 116, 
162 Ark. 154. 

Cal.—People v. McManus, App., 4 
Cal.Rptr. 642—People v. Hubbard, 
346 P.2d 81, 175 C.A.2d 92—People 
v. Malone, 343 P.2d 333, 173 C.A.2d 
234—People v. Tawney, 336 P.2d 
659, 168 C.A.2d 599—People v. Gi- 
ani, 302 P.2d 813, 145 C.A.2d 539- 
People v. Clapp, 153 P.2d 758, 67 
C.A.2d 197—People v. Tibbitts, 96 
P.2d 812, 35 C.A.2d 669—People v. 
Morales, 188 P. 58, 45 C.A. 553. 
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offense charged . 7 Moreover, such evidence is com- [ petent and relevant only where the other offenses are 


Ga.—Green v. State, 158 S.E. 285, 
172 Ga. 635. 

Davis v. State, 198 S.E. 800, 58 
Ga.App. 440—Crawford v. State, 176 
S.E. 92, 49 Ga.App. 801. 

Hawaii.—Territory v. Chong: Pang 
Yet, 27 Hawaii 693. 

Ill.—People v. Botulinskl, 64 N.E.2d 
486, 392 Ill. 212—People v. Minor, 
58 N.E.2d 21, 388 Ill. 436—People 
v. Eckman, 44 N.E.2d 60, 380 Ill. 
413—People v. Mangano, 30 N.E. 
2d 428, 375 Ill. 72—People v. Ron- 
getti, 170 N.E. 14, 338 Ill. 56- 
People v. Hobbs, 130 N.E. 779, 297 
Ill. 399. 

Ind.—Loveless v. State, 166 N.E.2d 
864—Tresenriter v. State, 64 N.E. 
2d 295, 224 Ind. 10—Smith v. State, 
21 N.E.2d 709, 215 Ind. 629—Whit¬ 
ney v. State, 188 N.E. 779, 206 
Ind. 562—Wallace v. State, 183 
N.E. 29, 204 Ind. 68—Zimmerman 
v. State, 130 N.E. 235, 190 Ind. 537. 

Iowa.—Corpus Juris Secundum cited 
in State v. Cotton, 33 N.W.2d 880, 
887, 240 Iowa 609. 

Kan.—State v. Hays, 215 P. 1109, 113 
Kan. 588. 

La.—State v. Guillory, 9 So.2d 450, 
201 La. 52—State v. Norphlis, 116 
So. 374, 165 La. 893. 

N.J.—State v. Israel, 114 A. 314, 96 
N.J.Law 121, affirmed State v. 
Goldfarb, 117 A. 698, 97 N.J.Law 
489. 

Okl.—Phillips v. State, 185 P.2d 239, 
85 Okl.Cr. 81. 

Or.—State v. McGowan, 345 P.2d 831, 
218 Or. 455—State v. Ankeny, 204 
P.2d 133, 185 Or. 549. 

Pa.—Commonwealth v. Mezick, 24 A. 
2d 762, 147 Pa.Super. 410. 

Tex.—Parnell v. State, Cr., 312 S.W.2d 
506—Williams v. State, 279 S.W.2d 
348, 161 Tex.Cr. 500—Coston v. 
State, 268 S.W.2d 180, 160 Tex.Cr. 
159—Wise v. State, 258 S.W.2d 326, 
158 Tex.Cr. 557—Laird v. State, 242 
S.W.2d 374, 156 Tex.Cr. 345—Rose 
v. State, 184 S.W.2d 617, 148 Tex. 
Cr. 82—Clark v. State, 165 S.W.2d 
747, 145 Tex.Cr. 63—Sumner v. 
State, 112 S.W.2d 453, 133 Tex.Cr. 
501—Webster v. State, 109 S.W.2d 
477, 133 Tex.Cr. 172—Polanco v. 
State, 106 S.W.2d 1057, 133 Tex.Cr. 
7—McArthur v. State, 105 S.W.2d 
227, 132 Tex.Cr. 447—McCollum v. 
State, 91 S.W.2d 1067, 130 Tex.Cr. 
105—Rayburn v. State, 81 S.W.2d 
96, 128 Tex.Cr. 257—Sherman v 
State, 62 S.W.2d 146, 124 Tex.Cr. 
273—Brown v. State, 47 S.W.2d 
290, 120 Tex.Cr. 95—Missouri v 
State, 4 S.W.2d 68, 109 Tex.Cr. 193 
—De Shazo v. State, 284 S.W. 561, 
104 Tex.Cr. 511—Thomas v. State, 
282 S.W. 237, 103 Tex.Cr. 671— 
Johnson v. State, 266 S.W. 155, 98 
Tex.Cr. 417—Frazier v. State, 246 
S.W. 391, 93 Tex.Cr. 134—Fountain 


v. State, 241 S.W. 489, 90 Tex.Cr. 
474. 

Vt.—State v. Howard, 183 A. 497, 

108 Vt. 137—State v. Donaluzzi, 

109 A. 57, 94 Vt. 142. 

Wash.—State v. Kreiss, 233 P. 649, 
133 Wash. 256. 

W.Va.—State v. Gargiliana, 76 S.E. 
2d 265, 138 W.Va. 376. 

So as to felony trial 
Mich.—People v. Trudell, 189 N.W. 
910, 220 Mich. 166. 

Evidence admissible to prove identi¬ 
ty 

(1) However, where evidence of 
other offenses than that charged is 
admissible to prove identity, in ex¬ 
ception to the general rule, the state 
is entitled to the benefit of this evi¬ 
dence in so far as it also subserves 
the purpose of establishing the ele¬ 
ment of a scienter or criminal in¬ 
tent, notwithstanding guilty knowl¬ 
edge or criminal intent was not a 
disputed or issuable fact in the 
case. 

S.C.—State v. Lyle, 118 S.E. 803, 
125 S.C. 406. 

(2) Acts showing identity general¬ 
ly see supra § 684. 

7. U.S.—Williams v. U. S., C.A.Mo., 
272 F.2d 40—U. S. v. Schaffer, C. 
A.N.Y., 266 F.2d 435, affirmed Schaf¬ 
fer v. U. S., 80 S.Ct. 945, 362 U.S. 
511, 4 L.Ed.2d 921, and Karp v. U. 
S., 80 S.Ct. 945, 362 U.S. 511, 4 L. 
Ed.2d 921—Ahrens v. U. S., C.A.La., 
265 F.2d 514—Kansas City Star Co. 
v. U. S., C.A.Mo., 240 F.2d 643, cer¬ 
tiorari denied 77 S.Ct. 1381, 354 U. 
S. 923, 1 L.Ed.2d 1438 and Sees v. 
U. S., 77 S.Ct. 1381, 354 U.S. 923, 1 
L.Ed.2d 1438—Ehrlich v. U. S., C.A. 
Ga., 238 F.2d 481—Benton v. U. S., 
C.A.N.C., 233 F.2d 491—Morlan v. 
U. S., C.A.Utah, 230 F.2d 30—Baker 
v. U. S., C.A.Ga., 227 F.2d 376— 
Lindsey v. U. S., C.A.Fla., 227 F.2d 
113, certiorari denied 76 S.Ct. 653, 
350 U.S. 1008, 100 L.Ed. 869—Cole¬ 
man v. U. S., C.C.A.Tex., 167 F.2d 
837—Weiss v. U. S., C.C.A.La„ 122 
F.2d 675, certiorari denied 62 S.Ct. 
300, 314 U.S. 687, 86 L.Ed. 550, re¬ 
hearing denied 62 S.Ct. 478, 314 
U.S. 716, 86 L.Ed. 570—Malone v. 
U. S., C.C.A.I11., 94 F.2d 281, certio¬ 
rari denied 58 S.Ct. 944, 304 U.S. 
562, 82 L.Ed. 1529—Baish v. U. S., 

C. C.A.C 0 I 0 ., 90 F.2d 988—Simpkins 
v. U. S., C.C.A.W.Va., 78 F.2d 594 
—Butler v. U. S., C.C.AJJtah, 53 F. 
2d 800—Tinsley v. U. S., C.CjAS. 

D. , 43 F.2d 890—Doyle v. U. S., 
C.C.A.Okl., 33 F.2d 265—Edwards v. 
U. S., C.C.A.Kan., 18 F.2d 402— 
Lynch v. U. S., C.C.A.S.C., 12 F.2d 
193—Emmlch v. U, S., C.C.A.OhIo, 
298 F. 5, certiorari denied 45 S.Ct. 
93, 266 U.S. 608, 69 L.Ed. 465—New¬ 
man v. U. S., C.C.AW.Va., 289 F. 
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712—Paris v. U. S., Okl., 260 F. 529, 
171 C.C.A. 313. 

U. S. v. Guterma, D.C.N.Y., 181 F. 
Supp. 195—U. S. v. Bridell, D.C. 
Ill., 180 F.Supp. 268—U. S. v. Di Si 1- 
vestro, D.C.Pa., 147 F.Supp. 300. 
Ala.—Crow v. State, 183 So. 897, 28 
Ala.App. 319. 

Cal.—People v. Wade, 348 P.2d 116, 
1 Cal.Rptr. 683—People v. Coltrin, 
55 P.2d 1161, 5 C.2d 649. 

People v. Clapp, 153 P.2d 758, 67 
C.A.2d 197—People v. Tibbitts, 96 
P.2d 812, 35 C.A.2d 669—People v. 
Rose, 294 P. 487, 110 C.A. 648. 

Del.—State v. Greco, 104 A. 637, 7 
Boyce 140. 

Ga.—Dorsey v. State, 49 S.E.2d 886, 
204 Ga. 345—Fowler v. State, 8 S. 
E.2d 77, 189 Ga. 733—Cox v. State, 
139 S.E. 861, 165 Ga. 145. 

Harden v. State, 59 S.E.2d 563, 
81 Ga.App. 638—Bell v. State, 31 
S.E.2d 109, 71 Ga.App. 430—Robin¬ 
son v. State, 7 S.E.2d 758, 62 Ga. 
App. 355—Heller v. State, 4 S.E.2d 
413, 60 Ga.App. 552—Williams v. 
State, 180 S.E. 369, 51 Ga.App. 319 
—Jones v. State, 152 S.E. 591, 41 
Ga.App. 277—Hayes v. State, 137 
S.E. 860, 36 Ga.App. 668. 

Hawaii.—Territory v. Oneha, 29 Ha¬ 
waii 150—Territory v. Awana, 28 
Hawaii 546. 

III.—People v. Clark, 137 N.E.2d 54, 9 
Ill.2d 46, certiorari denied Clark v. 
People of State of Illinois, 77 S.Ct. 
559, 352 U.S. 1002, 1 L.Ed.2d 546, 
rehearing denied 77 S.Ct. 717, 353 
U.S. 931, 1 L.Ed.2d 725—People v. 
Anderson, SO N.E.2d 648, 375 Ill. 
163—People v. Popescue, 177 N.E. 
739, 345 Ill. 142, 77 A.L.R. 1199- 
People v. Rongetti, 170 N.E. 14, 
338 Ill. 56—People v. Lane, 133 N. 
E. 267, 300 Ill. 422—People v. 

Hobbs, 130 N.E. 779, 297 Ill. 399. 
Ky.—Jones v. Commonwealth, 198 S. 
W.2d 969, 303 Ky. 666—Farley v. 
Commonwealth, 93 S.W.2d 858, 263 
Ky. 769—Osborne v. U. S., 46 S.W. 
2d 1066, 242 Ky. 574—Johnson v. 
Commonwealth, 41 S.W.2d 913, 240 
Ky. 123—Simmons v. Common¬ 
wealth, 275 S.W. 369, 210 Ky. 33— 
Kirby v. Commonwealth, 267 S.W. 
1094, 206 Ky. 535—McQueen v. Com¬ 
monwealth, 244 S.W. 681, 196 Ky. 
227—Bullington v. Commonwealth, 
236 S.W. 961, 193 Ky. 529—Choate 
v. Commonwealth, 195 S.W. 1080, 
176 Ky. 427. 

La.—State v. Wilde, 38 So.2d 72, 214 
La. 453, certiorari denied 69 S.Ct. 
1484, 337 U.S. 932, 93 L.Ed. 1739, re¬ 
hearing denied 70 S.Ct. 29, 338 U.S. 
842, 94 L.Ed. 515—State v. Guillory, 

9 So.2d 450, 201 La. 52—State v. 
Childers, 199 So. 640, 196 La. 554- 
State v. Cuplt, 179 So. 837, 189 
La. 509—State v. Stewart, 102 So. 
584, 157 La. 494. 
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part of the same transaction as the one charged , 8 or I or to have some tendency to prove its commission , 9 
are so connected or related to it as to show intent | or are so related that the mental state involved is 


Md.—Jones v. State, 35 A.2d 916, 182 
Md. 653. 

Mich.—People v. Gengels, 188 NAY. 
398, 218 Mich. 632. 

Minn.—State v. Kiewel, 217 N.W. 
598, 173 Minn. 473. 

Mo.—State v. Lorts, 269 S.W.2d 88. 
Neb.—Grandsinger v. State, 73 N.W. 
2d 632, 161 Neb. 419, certiorari de¬ 
nied 77 S.Ct 104, 352 U.S. 880, 1 L. 
Ed.2d 81—Sail v. State, 61 NAV.2d 
256, 157 Neb. 688—Henry v. State, 
286 N.W. 338, 136 Neb. 454—Mason 
v. State, 270 N.W. 661, 132 Neb. 7 
—Doerffler v. State, 262 N.W. 678, 
129 Neb. 720—Corpus Juris cited 
in Foreman v. State, 253 N.W. 898, 
900, 126 Neb. 619, reheard 257 N.W. 
237, 127 Neb. 824—Murray v. State, 
226 N.W. 793, 119 Neb. 16—Swogger 
v. State, 218 N.W. 416, 116 Neb. 
563. 

N.J.—State v. Sinnott, 132 A.2d 298, 
24 N.J. 408. 

N.Y.—People v. Dales, 138 N.Y.S.2d 
502, 285 App.Div. 214, affirmed 127 
N.E.2d 829, 309 N.Y. 97. 

N.C.—State v. McClain, 81 S.E.2d 364, 
240 N.C. 171. 

Ohio.—Whiteman v. State, 164 N.E. 

51, 119 Ohio St. 285, 63 A.L.R. 595. 
Okl.—Holman v. State, 262 P.2d 456. 
97 Okl.Cr. 279—Johnson v. State, 
172 P.2d 337, 82 Okl.Cr. 437—Till¬ 
man v. State, 169 P.2d 223, 82 Okl. 
Cr. 276—Steen v. State, 167 P-2d 
375, 82 Okl.Cr. 141—Starks v. State, 
93 P.2d 50, 67 Okl.Cr. 156—Michelin 
v. State, 90 P.2d 1081, 66 Okl.Cr. 
241. 

Pa.—Commonwealth v. Bretz, 28 Pa. 
Dist. 918, 22 Dauph.Co. 29, 67 

Pittsb.Leg.J. 153. 

Tenn.—Miller v. State, 225 S.W.2d 62, 
189 Tenn. 281, 15 A.L.R.2d 1076. 
Tex.—Webb v. State, 187 S.W. 485, 80 
Tex.Cr. 1. 

Utah.—State v. Neal, 262 P-2d 756, 1 
XJtah 2d 122, certiorari denied Neal 
v. Graham, 75 S.Ct. 573, 348 TJ.S. 
982, 99 L.Ed. 765. 

Va.—McWhorter v. Commonwealth, 
63 S.E.2d 20, 191 Va. 857. 

Wash.—State v. Hall, 249 P.2d 769, 
41 Wash.2d 446—Corpus Juris 
quoted in State v. Bradley, 69 P.2d 
819, 821, 190 Wash. 538—State v. 
Guthrie, 56 P.2d 160, 185 Wash. 
464—State v. Larson, 204 P. 1041, 
119 Wash. 123. 

So under statute 

Ohio.—State v. Young, App., 70 N.E. 
2d 458—State v. Hahn, 17 N.E.2d 
392, 59 Ohio App. 178. 

8 . Iowa. — State v. Holoubek, 66 N.W. 
2d 861, 246 Iowa 38—State v. Hick¬ 
man, 193 N.W. 21, 195 Iowa 765. 
Ky. —Osborne v. Commonwealth, 46 
S.W.2d 1066, 242 Ky. 574. 

Mont.—State v. Schlaps, 254 P. 858, 
78 Mont 560. 


N.C.—State v. Smith, 169 S.E. 230, 
204 N.C. 638. 

Tex.—West v. State, 145 S.W.2d 580, 
140 Tex.Cr. 493. 

Utah.—State v. Trogstad, 100 P.2d 
564, 98 Utah 565. 

9. U.S.— Corpus Juris Secundum cit¬ 
ed in Baker v. U. S., C.A.Ga., 227 
F.2d 376, 378—Lloyd v. U. S., C.A. 
Ala., 226 F.2d 9—Wolcher v. U. S., 
C.A.Cal., 200 F.2d 493—Langford v. 
U. S., C.A.Cal., 178 F.2d 48, certio¬ 
rari denied 70 S.Ct. 669, 339 U.S. 
938, 94 L.Ed. 1355—Kowalchuk v. 
U. S., C.A.Mich., 176 F.2d 873—To- 
dorow v. U. S., C.A.Cal., 173 F.2d 
439, certiorari denied 69 S.Ct. 1169, 
337 U.S. 9*5, 93 L.Ed. 1733—Rich¬ 
ardson v. U. S., C.C.A.Tenn., 150 F. 
2d 58—Schmeller v. U. S., C.C.A. 
Ohio, 143 F.2d 544—Brickey v. U. 
S., C.C.A.Mo. f 123 F.2d 341—Neff 
v. U. S., C.C.A.Iowa, 105 F.2d 688— < 
Sutherland v. U. S., C.C.A.Va., 92 
F.2d 305—Carney v. U. S., C.C.A. 
Ky., 79 F.2d 821—Prettyman v. U. 
S., Ohio, 180 F. 30, 103 C.C.A. 384. 

U. S. v. Stirone, D.C.Pa. t 168 F. 
Supp. 490, affirmed, C.A., 262 F.2d 
571, reversed on other grounds 80 
S.Ct 270, 361 U.S. 212, 4 L.Ed.2d 
252—U. S. v. 673 Cases of Distilled 
Spirits and Wines, D.C.Minn., 74 
F.Supp. 622—U. S. v. Cohen, D.C. 
Pa., 73 F.Supp. 96. 

Ala.—Baker v. State, 97 So. 901, 19 
Ala.App. 437, certiorari denied Ex 
parte State ex rel. Attorney Gen¬ 
eral, 97 So. 903, 210 Ala. 320. 
Ark.—Alford v. State, 266 S.W.2d 
804, 223 Ark. 330—Scrape v. State, 
71 S.W.2d 460, 181 Ark. 221. 

Cal.—People v. Malone, 343 P.2d 333, 
173 C.A.2d 234—People v. Webster, 
179 P.2d 633, 79 C.A.2d 321—People 
v. Gray, 127 P.2d 72, 52 C.A.2d 
620. 

Colo.—Webb v. People, 49 P.2d 381, 
97 Colo. 262. 

Del.—State v. Greco, 140 A. 637, 7 
Boyce 140. 

Fla.—Shargaa v. State, 102 So.2d 814, 
certiorari denied Shargaa v. State 
of Florida, 79 S.Ct. 114, 358 U.S. 
873, 3 L.Ed.2d 104—Talley v. State, 
36 So.2d 201, 160 Fla. 593. 

Ga.—Hodges v. State, 96 S.E.2d 312, 
94 Ga.App. 772. 

Iowa.—State v. Hill, 32 N,W.2d 398, 
239 Iowa 675—State v. Baugh, 206 
N.W. 250, 200 Iowa 1225. 

Kan.— Corpus Juris cited in State v. 
Callahan, 296 P.2d 652, 655, 179 Kan. 
603. 

Ky.—Quarles v. Commonwealth, 245 
S.W.2d 947. 

La.— Corpus Juris cited in State v. 
Cupit, 179 So. 837, 839, 189 La. 
509. 

Md.—Bryant v. State, 115 A.2d 502, 
207 Md. 565. 

772 


Neb.—Murray v. State, 226 N.W. 793, 
119 Neb. 16. 

N.J.—State v. Sinnott, 132 A.2d 298, 
24 N.J. 408. 

State v. Unger, 107 A. 270, 93 
N.J.Law 50, reversed on other 
grounds State v. Ungar, 111 A. 37, 
94 N.J.Law 495. 

N.C.—State v. Harris, 28 S.E.2d 232. 
223 N.C. 697—State v. Smoak, 195 
S.E. 72, 213 N.C. 79—State v. Flow¬ 
ers, 192 S.E. 110, 211 N.C. 721- 
State v. Miller, 128 S.E. 1, 189 N.C. 
695—State v. Stancill, 100 S.E. 241, 
178 N.C. 683. 

Okl.—Taylor v. State, 213 P.2d 588, 
90 Okl.Cr. 283—Doser v. State, 203 
P.2d 451, 88 Okl.Cr. 299—Smith v. 
State, 175 P.2d 348, 83 Okl.Cr. 209 
—KIker v. State, 285 P. 987, 46 Okl. 
Cr. 346. 

Pa.—Commonwealth v. Minoff, 69 A. 
2d 145, 363 Pa. 287—Common¬ 

wealth v. Edwards, 178 A. 20, 318 
Pa. 1. 

Commonwealth v. Hradesky, 84 
A.2d 393, 170 Pa.Super. 24. 
Utah.—State v. Trogstad, 100 P.2d 
564. 98 Utah 565—Corpus Juris cit¬ 
ed in State v. Gregorious, 16 P.2d 
893, 898, 81 Utah 33. 

Wash.—State v. Kritzer, 152 P.2d 
967, 21 Wash.2d 710. 

W.Va.—State v. Withrow, 96 S.E.2d 
913, 142 W.Va. 522—State v. Mou- 
bray, 81 S.E.2d 117, 139 W.Va. 535 
—State v. Gargiliana, 76 S.E.2A 
265. 138 W.Va. 376—State v. Lewis, 
57 S.E.2d 513, 133 W.Va. 584—State 
v. Hudson, 37 S.E.2d 553, 128 W.Va. 
655, 163 A.L.R. 1265. 

WIs.—State v. Lombardi, 99 N.W.2d 
829, 8 Wis.2d 421—Herde v. State, 
295 N.W. 684, 236 Wis. 408. 

Belief of reasonable man 

“When it becomes necessary In a 
criminal prosecution to show a par¬ 
ticular intent to establish the of¬ 
fense charged, proof of other acts of 
the same or similar kind is admis¬ 
sible for that purpose, when such 
proof shows such connection between 
the different transactions, In point of 
fact and time, as raises a fair in¬ 
ference of a common motive in each. 
To be admissible, such proof should 
be sufficiently significant in charac¬ 
ter and sufficiently near In point of 
time to have a tendency to persuade 
a reasonable man to belief in the 
intent or motive sought to he prov¬ 
ed.” 

Neb.—Murray v. State, 226 N.W. 793, 
796, 119 Neb. 16. 

Effect of statute 

Statute concerning admissibility 
of evidence of similar acts, independ¬ 
ent of act charged in indictment, in 
order to show intent, and, where the 
offense is one of a system, the ad¬ 
missibility of evidence to prove the 
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practically continuous . 10 In this respect, intent is 
in issue and may be so proved where the act charged 
is susceptible of an innocent explanation . 11 

According to some decisions, evidence of other 
offenses is admissible on the issue of intent only 
where the commission of the act by accused is 
conceded or proved , 12 and the other elements of the 
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crime charged are proved . 13 It has also been re¬ 
quired that similar prior acts relied on shall have 
been offenses when committed . 14 Where the ques¬ 
tion is whether a certain act was intentional or was 
done by accident or mistake, in good faith, evidence 
to show that accused had committed similar acts is 
relevant to show the intent . 15 


continuity of the offense and the 
commission of similar offenses, was 
held not intended to change estab¬ 
lished rule that in order that evi¬ 
dence of extraneous crimes may be 
admitted to show intent, it must bear 
directly and materially on, and have 
some connection with, the issue be¬ 
fore jury. 

La.—State v. Rives, 190 So. 374, 193 
La. 186. 

Same transaction, not required 
Other offenses admissible to prove 
criminal intent need not be a part 
of the transaction charged, and it is 
sufficient if they are of such a char¬ 
acter that they tend to prove crimi¬ 
nal intention In the principal trans¬ 
action. 

Ind.—Shneider v. State, 40 N.E.2d 
322, 22 0 Ind. 28. 

10. N.J.—State v. Roscus, 109 A.2d 

I, 16 N.J. 415. 

State v. Fay, 21 A.2d 607, 127 N. 

J. Law 77—State v. Landecker, 126 
A. 408, 100 N.J.Law 195, affirmed 
137 A. 919, 103 N.J.Law 716. 

11. U.S.—Bush v. TJ. S., C.A.Cal., 267 
F.2d 483. 

Ark.—Moore v. State, 299 S.W.2d 838, 
227 Ark. 544. 

Cal.—People v. Clapp, 15S P.2d 758, 
67 C.A.2d 197—People v. Tibbitts, 
96 P.2d 812, 35 C.A.2d 669. 

Mo.—State v. Fischer, 249 S.W. 46, 
297 Mo. 164. 

Corpus Juris cited in State v. 
Sherrill, App., 7 S.W.2d 725, 726. 
N.Y.—People v. Dales, 138 N.Y.S.2d 
502, 285 App.Div. 214, affirmed 127 
N.E.2d 829, 309 N.Y. 97. 

Tenn.—Miller v. State, 225 S.W.2d 62, 
189 Tenn. 281, 15 A.L.R.2d 1076. 
Several possible const ructions 
Where acts of accused are capable 
of more than one construction, his 
former acts, as disclosed by other ac¬ 
cusations introduced in evidence and 
tending to illustrate, characterize, 
and explain acts involved could be 
considered by jury in determining 
whether his acts were innocent. 
Ga.—Foster v. State, 28 S.E.2d 81, 70 
GaApp. 305. 

12. U.S.—Wolcher v. U, S., C.A.Cal., 
200 F.2d 493. 

Ill.—People v. Tilley, 94 N.E.2d 328, 
406 Ill. 398—People v. Rongetti, 170 
N.E. 14, 338 Ill. 56—People v. Fol- 
ignos, 153 N.E. 373, 322 Ill. 304. 
Ind.—Tresenriter v. State, 64 N.E. 2d 
295, 224 Ind. 10—Shneider v. State, 
40 N.E.2d 322, 220 Ind. 28—Ander¬ 


son v. State, 32 N.E.2d 705, 218 
Ind. 299—Smith v. State, 21 N.E.2d 
709, 215 Ind. 629—Whitney v. State, 
188 N.E. 779, 206 Ind. 562—Wallace 
v. State, 183 N.E. 29, 204 Ind. 68— 
Zimmerman v. State, 130 N.E. 235, 
190 Ind. 537. 

Duvall v. State, 166 N.E. 603, 92 
Ind.App. 134, transfer denied In re 
Petition to Transfer Appeals, 174 
N.E. 812, 202 Ind. 365. 

Mo.—Corpus Juris cited in State v. 

Sherrill, App., 7 S.W.2d 725, 726. 
N.J.—State v. Rogers, 73 A.2d 274, 8 
N.J.Super. 64. 

State v. Unger, 107 A. 270, 93 
N.J.Law 50, reversed on other 
grounds State v. Ungar, 111 A. 37, 
94 N.J.Law 495. 

“Where ‘intent* becomes an Issue, 
proof of other offenses throwing 
light upon the Question is permis¬ 
sible; but before permissible then it 
must be shown that such crime was 
committed, and with reasonable cer¬ 
tainty that accused was the guilty 
party." 

Tex.—Fountain v. State, 241 S.W. 
489, 491, 90 Tex.Cr. 474. 

“Evidence of the collateral offense 
should never be received until evi¬ 
dence has been produced which im¬ 
plicates the accused in the charge 
under trial, and, unless sufficient 
evidence of this has, in the opinion 
of the trial judge, been first adduced, 
all evidence of other offenses should 
be excluded.” 

Ill.—People v. Folignos, 153 N.E. 373, 
376, 322 Ill. 304. 

Admission, by accused of criminal 
intent, if his connection with the 
crime charged is proved, will not al¬ 
ways render inadmissible proof of 
other similar crimes to establish 
such Intent. 

S.C.—State v. Lyle, 118 S.E. 803, 125 
S.C. 406. 

Matter for jury 

In proving intent of accused by 
other similar offenses, the act is 
conceded or assumed or left to jury, 
and what is sought is state of mind 
that accompanied it, and jury are in¬ 
structed not to consider evidential in¬ 
stances of other similar offenses un¬ 
til they find the act to have been done 
and are proceeding to determine the 
intent. 

XJ.S.—Weiss v. U. S., C.C.ALa., 122 F. 
2d 675, certiorari denied 62 S.Ct. 
300, 314 U.S. 687, 86 L.Ed. 550, re¬ 
hearing denied 62 S.Ct. 478, 314 U. 
S. 716, 86 L.Ed. 570. 
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13. U.S.—Farkas v. U. S., C.CA. 
Ohio, 2 F.2d 644. 

14. U.S .—St. John v. U. S., C.C.A. 

111., 268 F. 808—Haywood v. U. S., 
C.C.AI11., 268 F. 795, certiorari de¬ 
nied 41 S.Ct. 449, 256 U.S. 689, 65 
L.Ed. 1172. 

15. U.S.—Morrison v. U. S., C.A.Va., 
270 F.2d 1, certiorari denied 80 S. 
Ct. 196, 361 U.S. 894, 4 L.Ed.2d 150 
—Burt v. U. S., C.C.A.Ala., 139 F. 
2d 73, certiorari denied 64 S.Ct. 
936, 321 U.S. 799, 88 L.Ed. 1073, and 
Gilliland v. U. S., 64 S.Ct. 936, 321 
U.S. 799, 88 L.Ed. 1087—Paris v. U. 

5., Okl., 260 F. 529, 171 C.C.A. 313. 
U. S. v. Lovely, D.C.S.C., 77 F. 

Supp. 619, reversed on other 
grounds, C.A., 169 F.2d 386. 

Cal.—People v. Williams, 58 P.2d 917, 
6 C.2d 500. 

People v. Tawney, 336 P.2d 659, 
168 C.A.2d 599—People v. Giani, 
302 P.2d 813, 145 C.A.2d 539—Peo¬ 
ple v. Channell, 288 P.2d 326, 136 
C.A.2d 99—People v. Green, 245 P. 
2d 526, 111 C.A.2d 794—People v. 
Burns, 241 P.2d 308, 109 C.A.2d 
524, hearing denied 242 P.2d 9, 
109 C.A.2d 524—People v. Collins, 
182 P.2d 585, 80 C.A.2d 526, certio¬ 
rari denied Collins v. Duffy, 69 S. 
Ct. 16, 335 U.S. 831, 93 L.Ed. 384, 
certiorari denied 69 S.Ct. 1524, 337 
U.S. 961, 93 L.Ed. 1759—People v. 
Clapp, 153 P.2d 758, 67 C.A.2d 197 
—People v. Harrison, 117 P.2d 19, 
46 C.A.2d 779—People v. Tibbitts, 
96 P.2d 812, 85 C.A.2d 669—People 
v. HInshaw, 182 P. 59, 40 C.A. 672. 
Ill.—People v. Anderson, 30 N.E.2d 
648, 375 Ill. 163—People v. Popes- 
cue, 177 N.E. 739, 345 Ill. 14 2, 77 
A.L.R. 1199. 

Iowa.—State v. Williams, 62 N.W.2d 
742, 245 Iowa 494—State v. Simp¬ 
son, 50 N.W.2d 601, 243 Iowa 65— 
State v. Baugh, 206 N.W. 250, 200 
Iowa 1225. 

La.—State v. Norphlis, 116 So. 374, 
165 La. 893—State v. Ard, 107 So. 
617, 160 La. 906. 

Mich.—People v. Davis, 72 N.W.2d 
269, 343 Mich. 348. 

Mont.—State v. Knox, 175 P.2d 774, 
119 Mont. 449—State v. Semmens, 
71 P.2d 913, 105 Mont. 113—State v. 
Hughes, 246 P. 959, 76 Mont. 421. 
N.Y.—People v. Formato, 143 N.Y.S. 
2d 205, 286 App.Div. 357, affirmed 
132 N.E. 2d 894, 309 N.Y. 979- 
People v. Dales, 138 N.Y.S.2d 502, 
285 App.Div. 214, affirmed 127 N.E. 
2d 829, 809 N.Y. 97. 
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§ 686 CRIMINAL LAW 


On the other hand the fact that intent is in issue 
is not enough to authorize introduction of evidence 
of similar acts, where they are not so connected 
with the offense charged in point of time and cir¬ 
cumstances as to throw light on the intent . 15 - 5 Also, 
evidence of other offenses may not be admitted to 
prove intent where intent is not of the essence of 
the offense charged , 15 or is not an element thereof , 17 
or is immaterial or not involved , 18 or where accused 
is not shown to have some connection with the other 
offenses . 19 

Where the evidence adduced on the trial leaves no 
question as to the intent of accused in doing the act 
complained of, proof of other offenses is not ad¬ 
missible on the issue of intent ; 19 - 5 and the same 


rule applies where the nature of the offense is such 
that proof of its commission as charged carries with 
it an implication or presumption of criminal intent, 
the act charged characterizing the offense , 20 or 
where the facts are such that accused was bound to 
know the nature and character of his act . 21 It has 
also been held, however, that the fact that the gov¬ 
ernment has shown by a circumstance softie evidence 
of accused’s knowledge of the act charged does not 
preclude the government from showing intent by 
other criminal acts . 21 - 5 

In determining the admissibility of transactions 
similar to the crime involved on the issue of intent, 
the trial judge should be allowed a wide range of 
discretion . 21 - 10 Any doubt as to the admissibility 


People v. Santiago, 79 N.Y.S.2d 
139, 192 Misc. 72. 

Okl.—Beach v. State, 230 P. 758, 28 
Okl.Cr. 348. 

Pa.—Commonwealth v. Elias, 76 Pa. 
Super. 576—Commonwealth v. 
Rabinowitz, 73 Pa.Super. 221— 
Commonwealth v. Rink, 71 Pa. 
Super. 579. 

Tenn.—Roberts v. State, 235 S.W.2d 
595, 191 Tenn. 602. 

Tex.—Mayes v. State, 42 S.W.2d 65, 
118 Tex.Cr. 612. 

Utah.—State v. Kappas, 114 P.2d 205, 
100 Utah 274— Corpus Juris quoted 
in State v. Leek, 39 P.2d 1091, 1096, 
85 Utah 531— Corpus Juris quoted 
In State v. Cragun, 38 P.2d 1071, 
1082, 85 Utah 149. 

Wash.— Corpus Juris Secundum quot¬ 
ed in State v. Jeane, 213 P.2d 633, 
636, 35 Wash.2d 423. 

16 C.J. p 590 note 19. 

Evidence of other crimes offered to 
rebut inference or claim of mis¬ 
take, accident, or inadvertence gen¬ 
erally see supra § 683. 

Evidence of other crimes, part of 
plan or system, to show absence of 
accident or inadvertence see infra 
$ 688 . 

15.5 U.S.—Hartman v. U. S., C.A. 
Mo., 215 F.2d 386—Wolcher v. U. 
S., CJLCal., 200 F.2d 493. 

Ark.—Alford v. State, 266 S.W. 2d 804, 
223 Ark. 330. 

Cal.—People v. Malone, 343 P.2d 333, 
173 CA.2d 234—People v. Tibbitts, 
96 P.2d 812, 35 C.A.2d 669. 

D.C.—Boyer v. U. S. f 132 F.2d 12, 76 
U.S.App.D.C. 397. 

Ga.—Bacon v. State, 71 S.E.2d 615, 
209 Ga. 261. 

N.Y.—People v. Formato, 143 N.Y.S. 
2d 205, 286 App.Div. 357, affirmed 
132 N.E.2d 894, 309 N.Y. 979—Peo¬ 
ple v. Dales, 138 N.Y.S.2d 502, 285 
App.Div. 214, affirmed 127 N.E.2d 
829, 309 N.Y. 97. 

Ohio.—State v. Moore, 78 N.E.2d 365, 
149 Ohio St. 226. 

Okl.—Maiden v. State, Cr., 273 P.2d 
774—Harris v. State, 204 P.2d 305, 


88 Okl.Cr. 422, 8 A.L.R.2d 1006— 
Fitzgerald v. State, 188 P.2d 396, 
85 Okl.Cr. 376—Bunn v. State, 184 
P.2d 621, 85 Okl.Cr. 14—Byers v. 
State, 147 P.2d 185, 78 Okl.Cr. 267 
—Herren v. State, 130 P.2d 325, 75 
Okl.Cr. 251—Lizar v. State, 126 P. 
2d 552, 74 Okl.Cr. 368—Nemecek v. 
State, 114 P.2d 492, 72 Okl.Cr. 195, 
135 A.L.R. 1149. 

Utah.—State v. Trogstad, 100 P.2d 
564, 98 Utah 565. 

16. Wash.—State v. Larson, 204 P. 
1041, 119 Wash. 123. 

17. Mo.—State v. Wilcox, 44 S.W.2d 
85—State v. Fenley, 275 S.W. 41, 
309 Mo. 545. 

18. U.S.—Grantello v. U. S. f C.C.A. 
Mo., 3 F.2d 117—Guilbeau v. U. S., 
C.C.A.La., 288 F. 731—Holzmacher 
v. U. S., C.C.A.I11., 266 F. 979. 

Mich.—People v. Trudell, 189 N.W. 
910, 220 Mich. 166. 

19. Mich.—People v. Davis, 72 N.W. 
2d 269, 343 Mich. 348. 

Mo.—State v. Barker, 249 S.W. 75— 
State v. Bersch, 207 S.W. 809, 276 
Mo. 397. 

19.5 Tex.—Butler v. State, 272 S.W. 
2d 125, 160 Tex.Cr. 492—Williams 
v. State, 215 S.W.2d 627, 152 Tex. 
Cr. 492. 

20. Cal.—People v. Coltrin, 55 P.2d 
1161, 5 C.2d 649. 

Ill.—People v. Hobbs, 130 N.E. 779, 
297 Ill. 399. 

Mich.—People v. Gengels, 188 N.W. 
398, 218 Mich. 632. 

Mo.—State v. Barker, 249 S.W. 75- 
State v. Bersch, 207 S.W. 809, 276 
Mo. 397. 

Corpus Juris cited in State v. 
Sherrill, App., 7 S.W.2d 725, 726. 
N.Y.—People v. Dales, 138 N.Y.S.2d 
502, 285 App.Div. 214, affirmed 127 
N.E.2d 829, 309 N.Y. 97. 

Utah.— Corpus Juris quoted In State 
v. Leek, 39 P.2d 1091, 1096, 85 Utah 
531— Corpus Juris quoted in State 
v. Cragun, 38 P.2d 1071, 1082, 85 
Utah 149. 


Wash.—State v. Anderson, 185 P. 
624, 107 Wash. 336—State v. Smith, 
174 P. 9, 103 Wash. 267. 

16 C.J, p 590 note 20. 

How ever, it has been said that 
“any relevant evidence, in other re¬ 
spects competent, is not rendered in¬ 
competent because it may tend to 
prove a defendant guilty of offenses 
other than the one under investiga¬ 
tion; and we do not recognize any 
qualification of this rule in case of 
offenses where intent may be in¬ 
ferred from the act itself.'* 

Ind.—Huffman v. State, 185 N.E. 131, 
134, 205 Ind. 75. 

21. Mo.—State v. Shilkett, 204 S.W. 
2d 920, 356 Mo. 1081—State v. Wil¬ 
cox, 44 S.W.2d 85—State v. Fen¬ 
ley, 275 S.W. 41, 309 Mo. 545. 

21.5 U.S.—U. S. v. Fawcett, C.C.A. 
N.J., 115 F.2d 764, 132 A.L.R. 404. 

21.10 U.S.—Owens v. U. S., C.A.S.C„ 
201 F.2d 749—Blodgett v. U. S., C. 
C.A.Mo., 161 F.2d 47—U. S. v. Feld¬ 
man, C.C.A.N.Y., 136 F.2d 394, af¬ 
firmed Feldman v. U. S., 64 S.Ct. 
1082, 322 U.S. 487, 88 L.Ed. 1408, 
154 A.L.R. 982, rehearing denied 
65 S.Ct. 26, 323 U.S. 811, 89 L.Ed. 
646. 

Measure of discretion 

In criminal cases, trial judges have 
a measure of discretion in allowing 
testimony which discloses the pur¬ 
pose or design of a particualr person. 
U.S.—Glasser v. U. S„ Ill., 62 S.Ct. 
457, 315 U.S. 60, 86 L.Ed. 680, re¬ 
hearing denied 62 S.Ct. 629, 315 U. 
S. 827, 86 L.Ed. 1222, rehearing de¬ 
nied 62 S.Ct. 637, 315 U.S. 827, 86 
L.Ed. 1222. 

Application of statute 
Trial court should be accorded lat¬ 
itude in admitting testimony under 
statute permitting the introduction 
of evidence of like acts or other acts 
committed by accused to show intent 
in committing the offense with which 
he Is charged. 

Ohio.—State v. Moore, 78 NJ3.2d 365, 
149 Ohio St. 226. 
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of evidence of other offenses to show unlawful intent 
should be resolved in favor of accused and such 
evidence excluded . 21 - 15 The details of the subse¬ 
quent or prior offenses offered for the purpose of es¬ 
tablishing intent as an element of the offense charged 
are not admissible unless such evidence is conducive 
to proof of the pertinent inquiry . 21 - 20 

Malice . Where malice is an element in the crime 
charged, evidence of another crime, particularly a 
similar one, committed by accused is admissible to 
show malice . 22 


CRIMINAL LAW §§ 686-687 

§ 687. -Acts Showing Motive 

As a genera! rule, evidence of other offenses by the 
accused Is admissible to show his motive as to the of¬ 
fense charged, at least, where the other offenses are 
similar to, connected with, and not too remote from, that 
charged, and motive is In issue or an element of the 
offense charged. 

As a general rule, evidence of other offenses com¬ 
mitted by accused is admissible to show, or when it 
tends to show, his motive with respect to the offense 
charged , 23 as tending to show the guilt of the ac- 


Weight or value not determined 
In passing- on admissibility of evi¬ 
dence with respect to commission of 
other offenses for purpose of show¬ 
ing accused's intent as to the of¬ 
fense charged, trial court does not 
determine its weight or value or 
credibility of witness giving the tes¬ 
timony, but only its competency and 
relevancy on the issue of intent in 
the act charged. 

U.S.—Weiss v. U. S., C.C.A.La., 122 
F.2d 676, certiorari denied 62 S.Ct. 
300, 314 U.S. 687, 86 L.Ed. 560, re¬ 
hearing denied 62 S.Ct. 478, 314 U. 
S. 716, 86 L.Ed. 570. 

21.15 Okl.—Jones v. State, Cr., 321 
P.2d 432—Harris v. State, 204 P. 
2d 305, 88 OkLCr. 422, 8 A.L.R.2d 
1006—Byers v. State, 147 P.2d 185, 
78 OkLCr. 267. 

21.20 Ala.—McKenzie v. State, 33 
So.2d 484, 33 Ala.App. 7, certiorari 
denied 33 So.2d 488, 250 Ala. 178. 

22. Cal.— Corpus Juris Secundum 
cited in People v. Lapin, 291 P.2d 
575, 580, 138 C.A.2d 251—People v. 
Channell, 288 P.2d 326, 136 C.A.2d 
99—People v. Von Hecht, 283 P.2d 
764, 133 C.A.2d 25—-People v. Car¬ 
valho, 246 P.2d 950, 112 C.A.2d 482 
—People v. Baylor, 117 P.2d 425, 47 
CJL2d 34. 

Colo.—Smaldone v. People, 88 P.2d 
103, 103 Colo. 498. 

Ga.—Fowler v. State, 8 S.E.2d 77, 189 
Ga. 733—Cox v. State, 139 S.E. 861, 
165 Ga. 145. 

Robinson v. State, 7 S.E.2d 758, 
62 Ga.App. 355—Williams v. State, 

180 S.E. 369, 51 Ga.App. 319. 
Ind.—Peats v. State, 12 N.E.2d 270, 

213 Ind. 560. 

Iowa.—State v. Bolds, 55 3ST.W.2d 534, 
244 Iowa 248. 

Kan.—State v. Myrick, 317 P.2d 485, 

181 Kan. 1056—State v. Callahan, 
296 P.2d 652, 179 Kan. 603—State v. 
Owen, 176 P.2d 564, 162 Kan. 255. 

Ky.—Shepperd v. Commonwealth, 322 
S.W.2d 115—Fleming v. Common¬ 
wealth, 5 S.W.2d 899, 224 Ky. 160— 
Kirby v. Commonwealth, 267 S.W. 
1094, 206 Ky. 535. 

Md.—Kremis v. Kremis, 161 A. 255, 
163 Md. 223. 


N.J.—State v. Sinnott, 132 A.2d 298, 
24 N.J. 408—State v. Roscus, 109 
A.2d 1, 16 N.J. 415. 

N.C.—State v. Griffith, 117 S.E. 586, 
185 N.C. 756. 

Okl.—Perdue v. State, 266 P. 514, 40 
OkLCr. 9. 

Pa.—Commonwealth v. Minoff, 69 A. 
2d 145, 363 Pa. 287. 

Commonwealth v. Minoff, Co., 60 
Dauph.Co. 357. 

Tex.—Lytton v. State, 101 S.W.2d 
564, 131 Tex.Cr. 654—Russell v. 
State, 211 S.W. 224, 85 Tex.Cr. 
179. 

Va.—Webb v. Commonwealth, 152 S. 

E. 366, 154 Va. 866. 

16 C.J. p 590 note 24. 

23. U.S.—Bush v. U. S., C.A.Cal., 
267 F.2d 483— Corpus Juris Secun¬ 
dum cited In Baker v. U. S., C.A. 
Ga., 227 F.2d 376, 378—U. S. v. 
Iacullo, C.A.Ill., 226 F.2d 788, cer¬ 
tiorari denied 76 S.Ct. 435, 350 U.S. 
966, 100 L.Ed. 839—Jencks v. U. S., 
C.A.Tex., 226 F.2d 540, reversed on 
other grounds 77 S.Ct. 1007, 353 
U.S. 657, 1 L.Ed.2d 1103—Pappas v. 
U. S., C.AUtah, 216 F.2d 515- 
Smith v. U. S., C.A.Cal., 173 F.2d 
181—U. S. v. Klass, C.CA..N.Y., 166 

F. 2d 373—Kempe v. U. S., C.C.A. 
Iowa, 151 F.2d 680—Rail ton v. U. 
S., C.C.A.Tex., 127 F.2d 691—U. S. 
v. Nettl, C.C.A.N.J., 121 F.2d 927. 

Ala.—Garner v. State, 114 So.2d 385, 
269 Ala. 531—Boggs v. State, 106 
So.2d 263, 268 Ala. 358—Williams 
v. State, 15 So.2d 572, 245 Ala. 32— 
Robinson v. State, 11 So.2d 732, 
243 Ala. 684, certiorari denied Rob¬ 
inson v. State of Alabama, 63 S.Ct. 
1168, 319 U.S. 755, 87 L.Ed. 1708— 
Patterson v. State, 8 So.2d 268, 243 
Ala. 21—Vincent v. State, 165 So. 
844, 231 Ala. 657, certiorari denied 
56 S.Ct. 960, 298 U.S. 682, 80 L.Ed. 
1402—Jackson v. State, 155 So. 581, 
229 Ala. 48—Davis v. State, 105 So. 
677, 213 Ala. 541. 

White v. State, 119 So.2d 344, 40 
Ala.App. 613—Govan v. State, 115 
So.2d 667, 40 Ala. App. 482—Robin¬ 
son v. State, 108 So.2d 188, 40 Ala. 
App. 101—McCary v. State, 107 So. 
2d 903, 39 Ala.App. 642, certiorari 
denied 107 So.2d 906, 268 Ala. 697 
—McMurtrey v. State, 74 So.2d 528, 
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37 Ala.App. 656—Brasher v. State, 
30 So.2d 26, 33 Ala.App. 13, af¬ 
firmed 30 So.2d 31, 249 Ala. 96— 
Gibson v. State, 72 So. 210, 14 Ala. 
App. 111. 

Ariz.—State v. Little, 350 P.2d 756, 
87 Ariz. 295—State v. Serna, 211 P. 
2d 456, 69 Ariz. 181, appeal dismiss¬ 
ed, certiorari denied Serna v. Wal¬ 
ters, 70 S.Ct. 1031, 339 U.S. 973, 94 
L.Ed. 1380—State v. Singleton, 182 
P.2d 920, 66 Ariz. 49—Douglass v. 
State, 33 P.2d 985, 44 Ariz. 84— 
Lewis v. State, 256 P. 1048, 32 Ariz. 
182—Lawrence v. State, 240 P. 863, 
29 Ariz. 247, rehearing denied 241 
P. 511, 29 Ariz. 318, and certiorari 
denied 46 S.Ct. 201, 269 U.S. 585, 70 
L.Ed. 425—Dorsey v. State, 213 P. 
1011, 25 Ariz. 139. 

Ark.—Pope v. State, 225 S.W.2d 8, 
216 Ark. 314—Davis v. State, 280 S. 
W. 636, 170 Ark. 602—Middleton v. 
State, 258 S.W. 995, 162 Ark. 530. 

Cal.—People v. Sylvia, 351 P.2d 781, 
4 Cal.Rptr. 509—People v. Coefield, 
236 P.2d 570, 37 C.2d 865—People v. 
Jackson, 223 P.2d 236, 36 C.2d 281, 
certiorari denied Jackson v. People 
of State of California, 71 S.Ct. 355, 
340 U.S. 922, 95 L.Ed. 666— Corpus 
Juris Secundum cited in People v. 
Westek, 190 P.2d 9, 16, 31 C.2d 469 
—People v. Moranl, 236 P. 135, 196 
C. 154. 

* People v. Tawney, 336 P.2d 659, 
168 C.A.2d 599—People v. Galla¬ 
gher, 336 P.2d 259, 168 C.A.2d 417— 
Janisse v. Winston Inv. Co., 317 P. 
2d 48, 154 C.A.2d 580, 67 A.L.R.2d 
225—People v. Smith, 301 P.2d 609, 
144 C.A.2d 745—People v. Chester, 
298 P.2d 695, 142 C.A.2d 567—Peo¬ 
ple v. Gregor, 297 P.2d 734, 141 C. 
A.2d. 711—Corpus Juris Secundum 
cited in People v. Lapin, 291 P.2d 
575, 580, 138 C.A.2d 251—People v. 
Channell, 288 P.2d 326, 136 C.A.2d 
99—People v. Von Hecht, 283 P. 
2d 764, 133 C.A.2d 25—People v. 
Gorgol, 265 P.2d 69, 122 CjL2d 281 
—People v. Carvalho, 246 P.2d 950, 
112 C.A.2d 482—People v. Hickson, 
246 P.2d 700, 112 C.A.2d 475—Peo¬ 
ple v. Duncan, 164 P.2d 313, 72 C.A. 
2d 247—People v. Baylor, 117 P.2d 
425, 47 C~A.2d 34—People v. James, 
105 P.2d 947, 40 C.A_2d 740—People 
v. Neal, 104 P.2d 555, 40 C.A.2d 115 
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—People v. Buyle, 70 P.2d 953, 22 
C.A.2d 143. 

Colo.—Sinai done v. People, 88 P.2d 
103. 103 Colo. 498—Whitfield v. 
People, 244 P. 470, 79 Colo. 108. 
D.C.—Bracer v. U. S., 142 F.2d 85, 79 
U.S.App.D.C. 23, certiorari denied 
64 S.Ct. 1274, 322 U.S. 762, 88 L.Ed. 
1589—Martin v. U. S., 127 F.2d 865, 
75 U.S.App.D.C. 399—Borum v. U. 
S., 56 P.2d 301, 61 App.D.C. 4, cer¬ 
tiorari denied Logan v. U. S., 52 S. 
Ct. 459, 285 U.S. 555, 76 L.Ed. 944. 
Fla.—Gordon v. State, 104 So.2d 524 
—Zalla v. State, 61 So.2d 649—Tal¬ 
ley v. State, 36 So.2d 201, 160 Fla. 
593. 

Hutchinson v. State, App., 102 
So.2d 44. 

Ga.—Dorsey v. State, 49 S.E.2d 886, 
204 Ga. 345—Emmett v. State, 25 
S.E.2d 9, 195 Ga. 517, certiorari 
denied 64 S.Ct. 76, 320 U.S. 774, 88 
L.Ed. 1058—Hunter v. State, 3 S.E. 
2d 729, 188 Ga. 215—Green v. State, 
158 S.E. 285, 172 Ga. 635—Merritt 
v. State, 149 S.E. 46, 168 Ga. 753 
—Cox v. State, 139 S.E. 861, 165 Ga. 
145—Gore v. State, 134 S.E. 36, 162 
Ga. 267—Coart v. State, 119 S.E. 
723, 156 Ga. 536. 

Weldon v. State, 66 S.E.2d 920, 
84 Ga-App. 634—Waters v. State, 
61 S.E.2d 794, 82 Ga.App. 608— 
New v. State, 20 S.E.2d 617, 67 Ga. 
App. 442—Walton v. State, 15 S.E. 
2d 455, 65 Ga.App. 124—Heller v. 
State, App., 4 S.E.2d 413, 60 Ga. 
App. 552—Davis v. State, 198 S.E. 
800, 58 Ga.App. 440—Bennings v. 
State, 185 S.E. 370, 53 Ga.App. 218 
—Gray v. State, 182 S.E. 862, 52 
Ga.App. 209—Williams v. State, 
180 S.E. 369, 51 Ga.App. 319— 

Crawford v. State, 176 S.E. 92, 49 
Ga.App. 801. 

Idaho.—Corpus Juris Secundum cited 
in State v. Poison, 339 P.2d 510, 518 
—State v. Emory, 46 P.2d 67, 55 
Idaho 649—State v. Reding, 13 P. 
2d 253, 52 Idaho 260—State v. Ma¬ 
guire, 169 P. 175, 31 Idaho 24. 

Ill,—People v. Jackson, 138 N.E.2d 
528, 9 U1.2d 484—People v. Pro- 
haska, 134 N.E.2d 799, 8 Ill.2d 579, 
certiorari dismissed Prohaska v. 
People of State of Illinois, 77 S.Ct. 
867, 353 U.S. 956, 1 L.Ed.2d 907- 
People v. Lehman, 125 N.E.2d 506, 
5 I11.2d 337—People v. Kerney, 108 
N.E.2d 779, 413 Ill. 404—People v. 
Davis, 107 N.E.2d 607, 412 Ill. 391 
—People v. Priola, 70 N.E.2d 46, 
395 III. 296—People v. Anderson, 
30 N.E.2d 648, 375 Ill. 163—People 
v. Popescue, 177 N.E. 739, 345 III. 
142, 77 AJAR. 1199—People v. Doo- 
dy, 175 N.E. 436, 343 Ill. 194. 
Ind.—Watts v. State, 95 N.E.2d 570, 
229 Ind. 80—Golden Guernsey 

Farms v. State, 63 NJE.2d 699, 223 
Ind. 606—Peats v. State, 12 N.E.2d 
270, 213 Ind. 560. 

Duvall v. State, 166 N.E. 603, 92 
Ind-App. 134, transfer denied In re 


Petition to Transfer Appeals, 174 
>T.E. 812, 202 Ind. 365. 

Iowa.—State v. Linzmeyer. 79 N.W. 
2d 206, 248 Iowa 31—State v. Wil¬ 
liams, 62 N.W.2d 742, 245 Iowa 494 
—State v. Snyder, 59 N.W.2d 223, 
244 Iowa 1244— Corpus Juris Se¬ 
cundum cited in State v. Simpson, 
50 N.W.2d 601, 604, 243 Iowa 65- 
Corpus Juris Secundum cited In 
State v. Cotton, 33 N.W.2d 880, 88 7, 
240 Iowa 609— Corpus Juris Secun¬ 
dum cited in State v. Knox, 18 N. 
W.2d 716, 725, 236 Iowa 499—State 
v. Porter, 294 N.W. 898, 229 Iowa 
882—State v. Grimm, 266 N.W. 19, 
221 Iowa 652—State v. Clay, 264 N. 
W. 77, 220 Iowa 1191—State v. Me- 
Cutchan, 259 N.W. 23, 219 Iowa 
1029—State v. Crabbe, 204 N.W. 
272, 200 Iowa 317—State v. Brow- 
man, 182 N.W. 823, 191 Iowa 608 
—State v. O'Connell, 123 N.W. 201, 
144 Iowa 559. 

Kan.—State v. Myrick, 317 P.2d 485, 
181 Kan. 1056. 

Ky.—Shepperd v. Commonwealth, 
322 S.W.2d 115—Ringstaff v. Com¬ 
monwealth, 275 S.W.2d 946—Mer- 
rifleld v. Commonwealth, 268 S.W. 
2d 405, appeal denied and certiorari 
dismissed 75 S.Ct. 360, 348 U.S. 
935, 99 L.Ed. 732—Quarles v. Com¬ 
monwealth, 245 S.W.2d 947—Hel¬ 
ton v. Commonwealth, 244 S.W.2d 
762—Lee v. Commonwealth, 242 S. 
W.2d 984—Ellison v. Common¬ 
wealth, 225 S.W.2d 470, 311 Ky. 
757—Douglas v. Commonwealth, 
211 S.W.2d 156, 307 Ky. 391—Mil¬ 
ler v. Commonwealth, 205 S.W.2d 
480, 305 Ky. 691—Weber v. Com¬ 
monwealth, 196 S.W.2d 465, 303 Ky. 
56—Hatfield v. Commonwealth, 153 
S.W.2d 892, 287 Ky. 467—Conley v. 
Commonwealth, 117 S.W.2d 189, 
273 Ky. 486—Creech v. Common¬ 
wealth, 110 S.W.2d 269, 270 Ky. 662 
—Taylor v. Commonwealth, 98 S. 
W.2d 928, 266 Ky. 325—Farley v. 
Commonwealth, 93 S.W.2d 858, 263 
Ky. 769—Marcum v. Common¬ 
wealth, 71 S.W.2d 17, 254 Ky. 120 
—Hilger v. Commonwealth, 71 S.W. 
2d 9, 254 Ky. 117—Jones v. Com¬ 
monwealth, 62 S.W.2d 56, 250 Ky. 
217—Sneed v. Commonwealth, 34 
S.W.2d 724, 236 Ky. 838—Tackett 
v. Commonwealth, 17 S.W.2d 241, 
229 Ky. 312—Duvall v. Common¬ 
wealth, 10 S.W.2d 279, 225 Ky. 827 
—Fleming v. Commonwealth, 5 S. 
W.2d 899, 224 Ky. 160—Johnson v. 
Commonwealth, 290 S.W. 325, 217 
Ky. 565—McQueen v. Common¬ 
wealth, 244 S.W. 681, 196 Ky. 227 
—Newton v. Commonwealth, 243 
S.W. 1031, 195 Ky. 764—Bulling- 
ton v. Commonwealth, 236 S.W. 
961, 193 Ky. 529—Music v. Com¬ 
monwealth, 216 S.W. 116, 186 Ky. 
45—Hickey v. Commonwealth, 215 
S.W. 431, 185 Ky. 570—Thomas v. 
Commonwealth, 214 S.W. 929, 185 
Ky. 226. 


La.—State v. Jones, 30 So.2d 127, 211 
La. 387—State v. Guillory, 9 So.2d 
450, 201 La. 52—State v. Gardner, 
5 So.2d 132, 198 La. 861—State v. 
Jones, 82 So. 362, 145 La. 340. 
Md.—Gray v. State, 157 A.2d 261, 221 
Md. 286—Lowery v. State, 96 A.2d 
20, 202 Md. 314—Hunter v. State, 
69 A.2d 505, 193 Md. 596—Wood v. 
State, 62 A.2d 576, 191 Md. 658- 
King v. State, 58 A.2d 663, 190 
Md. 361—Kremis v. Kremis, 161 A. 
255, 163 Md. 223. 

Mich.—People v. Johnston, 43 N,W.2d 
334, 328 Mich. 213, 20 A.L.R.Sd 
1001 . 

Minn.—State v. Gavle, 48 N.W.2d 44, 
234 Minn. 186—State v. Stuart, 281 
N.W. 299, 203 Minn. 301. 

Miss.—Hawkins v. State, 80 So.2d 1, 
224 Miss. 309—May v. State, 38 
So.2d 726, 205 Miss. 295. 

Mo.—State v. Wilson, 320 S.W.2d 525 
—State v. Paglino, 319 S.W.2d 613 
—Corpus Juris Secundum quoted 
in State v. Alberson, 316 S.W.2d 
529, 532—State v. Scown, 312 S.W. 
2d 782—State v. Atkinson, 293 S. 
W.2d 941—State v. Lorts, 269 S. 
W.2d 88—State v. Saussele, 265 S. 
W.2d 290—State v. Hepperman, 162 
S.W.2d 878, 349 Mo. 681—State v. 
Spinks, 125 S.W.2d 60, 344 Mo. 105 
—State v. King, 119 S.W.2d 277, 
342 Mo. 975—State v. Garrison, 116 
S.W.2d 23, 342 Mo. 453—State v. 
Lewis, 201 S.W. 80, 273 Mo. 518. 

State v. Carson, App., 239 S.W. 
2d 532. 

Mont.—State v. Simpson, 95 P.2d 761, 
109 Mont. 198—State v. Hughes, 
246 P. 959, 76 Mont. 421. 

Neb.—Grandsinger v. State, 73 N.W. 
2d 632, 161 Neb. 419, certiorari de¬ 
nied 77 S.Ct. 104, 352 U.S. 880, 1 L. 
Ed.2d 81—Hertz v. State, 71 N.W. 
2d 113, 160 Neb. 640—Sail v. State, 
61 N.W.2d 256, 157 Neb. 688—Hen¬ 
ry v. State, 286 N.W. 338, 136 Neb. 
454—Swogger v. State, 218 N.W. 
416, 116 Neb. 563. 

Nev.—Nester v. State, 334 P.2d 524 
—State v. McFarlin, 172 P. 371, 41 
Nev. 486. 

N.J.—State v. Ascolese, 157 A.2d 858, 
59 N.J.Super. 393—State v. Campi- 
si, 136 A.2d 292, 47 N.J.Super. 455. 
N.M.—State v. Lord, 84 P.2d 80, 42 
N.M. 638—State v. Roy, 60 P.2d 
646, 40 N.M. 397—State v. Snyder, 
212 P. 736, second case, 28 N.M. 
388—State v. Starr, 173 P. 674, 24 
N.M. 180. 

N.Y.—People v. Dales, 127 N.E.2d 
829, 309 N.T. 97—People v. Harvey, 
139 N.E. 268, 235 N.T. 282. 

People v. Formato, 143 N.T.S.2d 
205, 286 App.Div. 357, affirmed 132 
N.E.2d 894, 309 N.T. 979—People v. 
Bates, 67 N.Y.S.2d 1, 271 App.Div. 
550, appeal denied 68 S.Ct. 94, 332 
U.S. 789, 92 L.Ed. 371—People v. 
Rutman, 24 N.Y.S.2d 334, 260 App. 
Div. 784. 

People v. Santiago, 79 N.Y.S.2d 
139, 192 Misc. 72—People v. Hall, 
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cused of the offense charged against him , 24 and 
proper evidence which proves or tends to prove 
the particular motive is not to be excluded because 


it incidentally discloses the commission of an inde¬ 
pendent crime by accused, or connects him there¬ 
with , 25 especially under a statute in effect so provid- 


16 N.Y.S.Sd 328, 172 Misc. 930— 
People v. Peterson, 289 N.Y.S. 740, 
159 Misc. 669. 

N.C.—Corpus Juris Secundum cited 
in State v. McClain, 81 S.E.2d 364, 
367, 240 N.C. 171. 

Ohio.—Whiteman v. State, 164 N.E. 
51, 119 Ohio St. 285, 63 A.L.R. 595 
—Lyon v. State, 155 N.E. 800, 116 
Ohio St. 265. 

Richards v. State, 183 N.E. 36, 
43 Ohio App. 212. 

Okl.—Jones v. State, Cr., 321 P.2d 
432—Booker v. State, Cr., 312 P. 
2d 189—Roulston v. State, Cr., 307 
P.2d 861—Taylor v. State, 213 P. 
2d 588, 90 Okl.Cr. 283—Doser v. 
State, 203 P.2d 451, 88 Okl.Cr. 299 
—Fitzgerald v. State, 188 P.2d 396, 
85 Okl.Cr. 376— Corpus Juris Se¬ 
cundum cited In Smith v. State, 
175 P.2d 348, 352, 83 Okl.Cr. 209 
—Chappell v. State, 124 P.2d 742, 
74 Okl.Cr. 213—Spivey v. State, 
104 P.2d 263, 69 Okl.Cr. 397—Starks 
v. State, 93 P.2d 50, 67 Okl.Cr. 156 
—Janeway v. State, 71 P.2d 130, 62 
Okl.Cr. 264—Brockman v. State, 61 
P.2d 273, 60 Okl.Cr. 75—Thacker v. 
State, 26 P.2d 770, 55 Okl.Cr. 161 
—Cole v. State, 298 P. 892, 50 Okl. 
Cr. 399—Perdue v. State, 266 P. 
514, 40 Okl.Cr. 9—Robinson v. 

State, 254 P. 986, 36 Okl.Cr. 396— 
Frazier v. State, 239 P. 186, 31 
Okl.Cr. 322—Leyerle v. State, 237 
P. 871, 31 Okl.Cr. 179—Davis v. 
State, 237 P. 471, 31 Okl.Cr. 109- 
Morris v. State, 236 P. 443, 30 Okl. 
Cr. 382—Davis v. State, 234 P. 787, 
30 Okl.Cr. 61—Johnson v. State, 
211 P. 425, 22 Okl.Cr. 332—Dumas 
v. State, 201 P. 820, 19 Okl.Cr. 413 
—Miller v. State, 163 P. 131, 13 
Okl.Cr. 176, L.R.A.1917D, 383. 

Or.—State v. Fong, 314 P.2d 243, 211 
Or. 1—State v. Henderson, 184 P. 
2d 392, 182 Or. 147, rehearing de¬ 
nied 186 P.2d 519, 182 Or. 147- 
State v. Bailey, 170 P.2d 355, 179 
Or. 163, 179 Or. 163—State v. 

Burke, 269 P. 869, 126 Or. 651, re¬ 
hearing denied 270 P. 756, 126 Or. 
651, appeal dismissed Burke v. 
State of Oregon, 49 S.Ct. 262, 279 
U.S. 811, 73 L.Ed. 971. 

Pa.—Commonwealth v. Heller, 87 A. 
2d 287, 369 Pa. 457—Common¬ 

wealth v. Kluska, 3 A.2d 398, 333 
Pa. 65—Commonwealth v. Fug- 
mann, 198 A. 99, 330 Pa. 4—Com¬ 
monwealth v. Strantz, 195 A. 75, 
328 Pa. 33—Commonwealth v. Chal- 
fa, 169 A. 564, 313 Pa. 175—Com¬ 
monwealth v. Williams, 160 A. 602, 
307 Pa. 134. 

Commonwealth v. Boulden, 116 
A.2d 867, 179 Pa.Super. 328—Com¬ 
monwealth v. Hradesky, 84 A.2d 
393, 170 Pa.Super. 24—Common- 


, wealth v. Krolak, 64 A.2d 522, 164 

! Pa.Super. 288—Commonwealth v. 
Kauffman, 38 A.2d 425, 155 Pa. 
Super. 347—Commonwealth v. Mez- 
ick, 24 A.2d 762, 147 Pa.Super. 410 
—Commonwealth v. Bell, 88 Pa. 
Super. 216, affirmed 135 A. 645, 288 
Pa. 29—Commonwealth v. Norris, 
87 Pa.Super. 66—Commonwealth v. 
Dunber, 69 Pa.Super. 196. 

Commonwealth v. Casey, Quar. 
Sess., 36 Erie Co. 207. 

S.C.—State v. Brooks, 111 S.E.2d 686, 
235 S.C. 344—State v. Thompson, 
96 S.E.2d 471, 230 S.C. 473—State v. 
Blackwell, 67 S.E.2d 684, 220 S.C. 
342—State v. Gregory, 4 S.E.2d 1, 
191 S.C. 212—State v. Pittman, 134 
S.E. 514, 137 S.C. 75. 

Tek.—Coston v. State, 268 S.W.2d 
180, 160 Tex.Cr. 159—Rose v. State, 
184 S.W.2d 617, 148 Tex.Cr. 82— 
O'Keefe v. State, 167 S.W.2d 1035, 
145 Tex.Cr. 349—Parrish v. State, 
114 S.W.2d 559, 134 Tex.Cr. 187— 
Lytton v. State, 101 S.W.2d 564, 
131 Tex.Cr. 654. 

Utah.—State v. Neal, 262 P.2d 756, 1 
Utah 2d 122, certiorari denied Neal 
v. Graham, 75 S.Ct. 573, 348 U.S. 
982, 99 L.Ed. 765—State v. Neal, 
254 P.2d 1053, 123 Utah 93, rehear¬ 
ing denied 262 P.2d 756, 1 Utah 
122, certiorari denied Neal v. State 
of Utah, 74 S.Ct. 714, 347 U.S. 963, 
98 L.Ed. 1106, and Neal v. Graham, 
75 S.Ct. 573, 348 U.S. 982, 99 LJEd. 
765—State v. Harries, 221 P.2d 605, 
118 Utah 260—State v. Pollock, 129 
P.2d 554, 102 Utah 587—State v. 
Kappas, 114 P.2d 205, 100 Utah 274. 

Vt.—State v. Donaluzzi, 109 A. 57, 94 
Yt. 142. 

Va.—McWhorter v. Commonwealth, 
63 S.E.2d 20, 191 Va. 857—Roy v. 
Commonwealth, 62 S.E.2d 902, 191 
Va. 722—Colvin v. Commonwealth, 
137 S.E. 476, 147 Va. 663—Webb v. 
Commonwealth, 152 S.E. 366, 154 
Va. 866. 

Wash.—State v. Dinges, 292 P.2d 361, 
48 Wash.2d 152—State v. Hartwig, 
273 P.2d 482, 45 W T ash.2d 76—State 
v. Gellerman, 259 P.2d 371, 42 
Wash.2d 742—State v. Americk, 
256 P.2d 278, 42 Wash.2d 504- 
State v. Goebel, 240 P.2d 251, 40 
Wash.2d 18—State v. Goebel, 218 
P.2d 300, 36 Wash.2d 367—State v. 
Barton, 88 P.2d 385, 198 Y r ash. 26S 
—State v. Richardson, 84 P.2d 699, 
197 Wash. 157—State v. Gaines, 
258 P. 508, 144 Wash. 446, rule or¬ 
dered to show cause why certiorari 
should not be denied Gaines v. 
State of Washington, 48 S.Ct. 339 
276 U.S. 607, 72 L.Ed. 728, erroi 
dismissed and certiorari denied 4£ 
S.Ct. 468, 277 U.S. 81, 72 L.Ed. 793 
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W.Va.—State v. Withrow, 96 S.E.2<J 
913, 142 W.Va. 522—State v. Evans; 
66 S.E.2d 545, 136 W.Va. 1. 

Wis.—Herde v. State, 295 N.W. 684, 
236 Wis. 408. 

16 C.J. p 590 note 25. 

Legal evidence 

Evidence of another offense, for 
the purpose of showing motive, to 
be admissible must be legal evidence 
that the crime was committed and 
mere indictment furnishes no such 
evidence. 

Ga.—Waters v. State, 61 S.E.2d 794, 
82 Ga.App. 608. 

Confession indicating that accused 
has committed a separate offense is 
admissible if it tends to prove mo¬ 
tive. 

Ala.—Sims v. State, 46 So.2d 564, 253 
Ala. 666. 

Statute restricting examination of 
accused as to other offenses has been 
viewed as intended merely to prevent 
blackening accused’s reputation or 
attempting to prove a disposition to 
commit crime, but if there is anoth¬ 
er legitimate purpose, such as to 
show motive, such statute does not 
prohibit commonwealth from such 
interrogation or from contradicting 
accused’s denial by rebuttal testimo¬ 
ny. 

Pa.—Commonwealth v. Heller, 87 A. 
2d 287, 369 Pa. 457. 

As showing motive of witness 

Okl.—Morris v. State, 236 P. 443, 30 
Okl.Cr. 382. 

24. Ala.—Williams v. State, 15 So. 
2d 572, 245 Ala. 32—Jackson v. 
State, 155 So. 581, 229 Ala. 48. 

Ark.—Middleton v. Stafce, 258 S.W. 
995, 162 Ark. 530. 

Idaho.—State v. Emory, 46 P.2d 67, 
55 Idaho 649. 

Mo.—State v. Lewis, 201 S.W. 80, 273 
Mo. 518. 

N.M.—State v. Starr, 173 P. 674, 24 
N.M. 180. 

Pa.—Commonwealth v. Strantz, 195 
A. 75, 328 Pa. 33. 

S.C.—State v. Gregory, 4 S.E.2d 1, 
191 S.C. 212. 

25. U.S.—U. S. v. Johnson, C.A.N.Y., 
254 F.2d 175. 

Ariz.—Greve v. State, 285 P. 274, 3$ 
Ariz. 325. 

Cal.—People v. Edwards, 323 F.2d 
484, 159 CJA2d 208—People v. Size- 
love, 285 P.2d 4, 134 OA.2d 104- 
People v. Robinson, 228 P.2& 683, 
102 C.A.2d 800—People v. Gonzales, 
198 P.2d 81, 87 C.A.2d 367—People 
v. James, 151 P.2d 572, 65 OA.2d 
709—People v. Wilson, 215 P. 565, 
61 C.A. 611—People v. Martin, 194 
P. 52 2, 50 C.A. 71—People v. Cor¬ 
nell, 155 P. 1026, 29 CJL. 430. 
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in g.25.5 The rule that evidence of other offenses is 
admissible to prove motive has been held not to be 
limited to executed offenses but to extend to at¬ 
tempts as well. 25 * 10 

While evidence of other offenses is obviously 
prejudicial to accused, 25 * 15 this fact in itself does 
not, of course, warrant its exclusion. 26 The proba¬ 
tive value of such evidence is usually considered to 
outweigh its prejudicial effect, 26 * 5 and a tendency 
toward liberality in the admission of such evidence 


has been noted. 26 * 10 However, it has been declared 
that the obvious prejudicial effect of such evidence 
requires its cautious use, 26 * 15 and evidence of other 
offenses in order to be admissible must be so related 
in time, place, and circumstance to the offense 
charged as to have substantial probative value in 
determining the guilt of accused. 26 * 20 Evidence 
which is too remote 26 * 25 or is of minimal relevan- 
C y26.30 i s excluded, on the ground that the probative 
value is outweighed by the risk of undue preju¬ 
dice. 26 * 25 


Colo.—Smaldone v. People, 88 P.2d 
103, 103 Colo. 498. 

D.C.—U. S. v. Harper, D.C., 137 F. 
Supp. 4, affirmed 239 F.2d 945, 99 
U.S.App.D.C. 324. 

Fla.—Zalla v. State, 61 So.2d 649— 
Talley v. State, 36 So.2d 201, 160 
Fla. 593. 

Ga.—Fowler v. State, 8 S.E.2d 77, 189 
Ga. 733—Gore v. State, 134 S.E. 36, 
162 Ga. 267. 

Mixon v. State, 63 S.E.2d 294, 83 
Ga.App. 167—Green v. State, 133 S. 
E. 877, 35 Ga.App. 500. 

Idaho.—State v. Montgomery, 285 P. 
467, 48 Idaho 760. 

Ill.—People v. Lehman, 125 N.E.2d 
506, 5 I11.2d 337—People v. Rooney, 
190 N.E. 85, 355 Ill. 613—People v. 
Reed, 164 N.E. 847, 333 Ill. 397- 
People v. Billburg, 145 N.E. 373, 
314 Ill. 182—People v. Lane, 133 N. 
E. 267, 300 Ill. 422—People v. Em- 
mel, 127 N.E. 53, 292 Ill. 477. 

Ind.—Loveless v. State, 166 N.E.2d 
864—Smith v. State, 21 N.E.2d 709, 

215 Ind. 629. 

Ky.—Jones v. Commonwealth, 333 S. 
W.2d 272—Osborne v. Common¬ 
wealth, 46 S.W.2d 1066, 242 Ky. 574 
—Cook v. Commonwealth, 24 S.W. 
2d 269, 232 Ky. 613. 

La.—State Cole, 109 So. 505, 161, 

La. 827. 

Mich.—People v. Johnston, 43 N.W. 
2d 334, 328 Mich. 213, 20 A.L.R.2d 
1001. 

Mo.—Corpus Juris Secundum quoted 
in State v. Alberson, 316 S.W.2d 
529, 532. 

Mont.—State v. Hollowell, 256 P. 380, 
79 Mont. 343—State v. Wyman, 
186 P. 1. 56 Mont. 600. 

Nev.—White v. State, 285 P. 503, 52 
Nev. 235. 

N.Y.—People v. Dietz, 214 N.Y.S. 517, 

216 App.Div. 23, affirmed 155 N.E. 
886, 244 N.Y. 534. 

N.C.—State v. McClain, 81 S.E.2d 364, 
240 N.C. 171—State v. Griffith, 117 
S.E. 586, 185 N.C. 756—State v. 
Beam, 115 S.E. 176, 184 N.C. 730. 
Okl.—Holman v. State, 262 P.2d 456, 
97 OkLCr. 279—Sawyer v. State, 
237 P.2d 167, 94 Okl.Cr. 412—Brock 
v. State, 32 P.2d 88, 55 Okl.Cr. 410 
—Griffin v. State, 3 P.2d 239, 52 
Okl.Cr. 106—DItmore v. State, 293 
P. 581, 49 Okl.Cr. 228—Fray v. 


State, 285 P. 142, 46 Okl.Cr. 260- 
Carter v. State, 250 P. 807, 35 Okl. 
Cr. 421—Johnson v. State, 249 P. 
971, 35 Okl.Cr. 212. 

Tenn.—Mays v. State, 238 S.W. 1096, 
145 Tenn. 118. 

Tex.—Bruno v. State, 295 S.W.2d 211, 
163 Tex.Cr. 540—McArthur v. 

State, 105 S.W.2d 227, 132 Tex.Cr. 
447—Enix v. State, 16 S.W.2d 818, 
112 Tex.Cr. 376. 

Utah.— Corpus Juris quoted in State 
v. Leek, 39 P.2d 1091, 1097, 85 Utah 
531. 

Yt.—State v. Levine, 91 A.2d 678, 117 
Vt. 320—State v. Howard, 183 A. 
497, 108 Vt. 137. 

Ya.—Boggs v. Commonwealth, 100 S. 
E.2d 766, 199 Va. 478—Boyd v. 
Commonwealth, 157 S.E. 546, 56 Va. 
934—Webb v. Commonwealth, 152 
S.E. 366, 154 Va. 866. 

Wash.—State v. Sedam, 284 P.2d 292, 

42 Wash.2d 725—State v. Salle, 208 
P.2d 872, 34 Wash.2d 183. 

16 C.J. p 590 note 25. 

That other offense is indictable is 
no objection. 

Ark.—Graham v. State, 271 S.W.2d 
614, 224 Ark. 25—Stone v. State, 
258 S.W. 116, 162 Ark. 154. 

Ill.—People v. Jorczak, 9 N.E.2d 227, 
366 Ill. 507. 

25.5 Ohio.—State v. Hirsch, 131 N. 
E.2d 419, 101 Ohio App. 425—State 
V. Ross, 108 N.E.2d 77, 92 Ohio 
App. 29, appeal dismissed 108 N.E. 
2d 282, 158 Ohio St. 248—State v. 
Berkman, 74 N.E.2d 411, 79 Ohio 
App. 432—State v. Young, App., 70 
N.E.2d 458—State v. Hahn, 17 N.E. 
2d 392, 59 Ohio App. 178—State v. 
Herbert, 8 N.E.2d 840, 55 Ohio App. 
87—Richards v. State, 183 N.E. 36, 

43 Ohio App. 212. 

Trial court should be accorded lati¬ 
tude in admitting testimony under 
section permitting the introduction 
of evidence of like acts or other acts 
committed to show motive for com¬ 
mitting the offense with which ac¬ 
cused is charged notwithstanding 
such proof may show commissions of 
another crime. 

Ohio.—State v. Moore, 78 N.E.2d 365, 
149 Ohio St. 226. 

25.10 N.Y.—People v. Hall, 16 N.Y. 
S.2d 328, 172 Misc. 930. 
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Attempt or threat to commit an¬ 
other offense. 

Cal.—People v. Pollock, 89 P.2d 128, 
31 OA.2d 747. 

Threatened crime may be proved 
in a proper case. 

Miss.—Massey v. State, 19 So.2d 476. 

25.15 Cal.—People v. Guiterrez, 312 
P.2d 291, 152 C.A.2d 115. 

26. Cal.—People v. Westek, 190 P.2d 
9, 31 C.2d 469—People v. La Vers, 
20 P.2d 967, 130 GA. 708. 

26.5 Ky.—Quarles v. Common¬ 
wealth, 245 S.W.2d 947. 

N.Y.—People v. Dales, 127 N.E.2d 
829, 309 N.Y. 97. 

26.10 Ala.—Brasher v. State, 30 So. 
2d 26, 33 Ala.App. 13, affirmed 30 
So.2d 31, 249 Ala. 96. 

26.15 Cal.—People v. Guiterrez, 312 
P.2d 291, 152 C.A.2d 115. 

26.20 N.Y.—People v. Formato, 143 
N.Y.S.2d 205, 286 App.Div. 357, af¬ 
firmed 132 N.E.2d 894, 309 N.Y. 979. 

Acts explainable on another hypoth¬ 
esis 

Fact that the sum total of all con¬ 
nected acts or part of them may be 
reasonably explainable on a hypoth¬ 
esis other than the motive seemingly 
revealed by connected acts is no rea¬ 
son for rejecting evidence of other 
illegal acts if the acts are at least 
as consistent with the existence of 
the motive which they seem to re¬ 
veal. 

Utah.—State v. Pollock, 129 P.2d 554, 
102 Utah 587. 

26.25 Discretion of court 

Determination of question of re¬ 
moteness of prior offenses, evidence 
of which is sought to be introduced 
for purpose of showing motive, rests 
to a large extent in the discretion of 
the trial court. 

N.Y.—People v. Formato, 143 N.Y.S. 
2d 205, 286 App.Div. 357, affirmed 
132 N.E.2d 894, 309 N.Y. 979. 

26.30 U.S.—U. S. v. Johnson, C.A.N. 
Y., 254 F.2d 175. 

26.35 N.Y.—People v. Formato, 143 
N.Y.S.2d 205, 286 App.Div. 357, af¬ 
firmed 132 N.E.2d 894, 309 N.Y. 
979. 
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The rule herein considered has been formulated in 
various ways and with different qualifications so as 
to admit evidence of other offenses to show motive 
where the other offenses are the same or similar in 


character to that for which accused is being tried, 27 
and were committed at about the same time, or at 
a time not too remote, 28 where the act constituting 


27. U.S.—Williams v. U. S. f C.A.Mo., 
272 F.2d 40—Ehrlich v. U. S., C.A. 
Ga. F 238 F.2d 481—Hoyer v. U. S., 
C.A.N.D., 223 F.2d 134—Lovely v. 
U. S., C.A.S.C., 169 F.2d 386—Ma¬ 
lone v. U. S., C.C.A.I11., 94 F.2d 281, 
certiorari denied 58 S.Ct. 944, 304 
U.S. 562, 82 L.Ed. 1529—Simpkins 
v. U. S., C.C.A.W.Va, 78 F.2d 594- 
Butler v. U. S., C.C.A.Utah, 53 F. 
2d 800—Emmich v. U. S., C.C.A. 
Ohio, 298 F. 5, certiorari denied 45 
S.Ct. 93, 266 U.S. 608, 69 L.Ed. 465. 

U. S. v. Richmond, D.C.W.Va., 57 
F.Supp. 903. 

Ala. —Weatherspoon v. State, 56 So. 
2d 793, 36 Ala.App. 392—Bryant v. 
State, 33 So.2d 402, 33 Ala.App. 
346. 

Cal.—People v. Deysher, 40 P.2d 259, 
2 C.2d 141. 

People v. McCullough, 322 P.2d 
289, 158 C.A.2d 310—People v. 

Freytas, 321 P.2d 782, 157 C.A.2d 
706—People v. Bean, 308 P.2d 27, 
149 C.A.2d 299—People v. Rod¬ 
riquez, 288 P.2d 147, 135 C.A.2d 
757—People v. Fong, 277 P.2d 859, 
129 C.A.2d 667—People v. MacAr- 
thur, 271 P.2d 914, 126 C.A.2d 232 
—People v. Guthrie, 229 P.2d 841, 
103 C.A.2d 468—People v. Mendoza, 
229 P.2d 83, 103 C.A.2d 113—People 
v. Torres, 219 P.2d 480, 98 C.A.2d 
189—People v. Darnell, 218 P.2d 
172, 97 C.A.2d 630—People v. Tib- 
bitts, 96 P.2d 812, 35 C.A.2d 669- 
People v. Cosby, 31 P.2d 218, 137 
CA.. 332—People v. King, 10 P.2d 
89, 122 C.A. 50—People v. McGill, 
255 P. 261, 82 C.A. 98. 

Colo.—Ray v. People, 243 P.2d 762, 
125 Colo. 381—Webb v. People, 49 
P.2d 381, 97 Colo. 262. 

D.C.—U. S. v. Harper, D.C., 137 F. 
Supp. 4, affirmed 239 F.2d 945, 99 
U.S.App.D.C. 324. 

Ga.—Green v. State, 158 S.E. 285, 172 
Ga. 635. 

Scarboro v. State, 60 S.E.2d 658, 
82 Ga.App. 273, reversed on other 
grounds 62 S.E.2d 168, 207 Ga. 449, 
conformed to 62 S.E.2d 418, 82 Ga. 
App. 712, vacated on other grounds 
62 S.E.2d 418, 82 GaApp. 712. 

Ill.—People v. Lane, 133 N.E. 267, 
300 Ill. 422. 

Ind.—Shneider v. State, 40 N.E.2d 
322, 220 Ind. 28—Whitney v. State, 
188 N.E. 779, 206 Ind. 562. 

Iowa.—State v. Cotton, 33 N.W.2d 
880, 240 Iowa 609. 

Kan.—State v. Owen, 176 P.2d 564, 
162 Kan. 255. 

Mont.—State v. Knox, 175 P.2d 774, 
119 Mont. 449—State v. Semmens, 
71 P.2d 913, 105 Mont. 113—State v 
Keays, 34 P.2d 855, 97 Mont. 404. 


N.H.—State v. Desilets, 73 A.2d 800, 
96 N.H. 245. 

N.C.—State v. Stancill, 100 S.E. 241, 
178 N.C. 683. 

Pa.—Commonwealth v. Bell, 135 A. 
645, 288 Pa. 29. 

Commonwealth v. Huster, 178 A. 
535, 118 Pa.Super. 24. 

Wash.—State v. Salle, 208 P.2d 872, 
34 Wash.2d 183—State v. Larson, 
204 P. 1041, 119 Wash. 123. 

W.Va.—State v. Withrow, 96 S.E.2d 
913, 142 W.Va. 522—State v. Mou- 
bray, 81 S.E.2d 117, 139 W.Va. 535 
—State v. Gargiliana, 76 S.E.2d 265, 
138 W.Va. 376—State v. Lewis, 57 
S.E.2d 513, 133 W.Va. 584—State 
v. Hudson, 37 S.E.2d 553, 128 W. 
Va. 655, 163 A.L.R. 1265—State v. 
Johnson, 143 N.E. 352, 105 W.Va. 
598. 

16 C.J. p 590 note 25. 

“It Is . well settled that 

evidence of such other alleged crimes 
must be confined to crimes of a like 
kind with the one under prosecu¬ 
tion." 

Iowa.—State v. Grimm, 266 N.W. 19, 
20, 221 Iowa 652—State v. O’Con¬ 
nell, 123 N.W. 201, 144 Iowa 559. 
But It has been said that “the 
fact that evidence introduced to 
prove the motive of the crime, for 
which the accused is on trial, points 
him out as guilty of an independ¬ 
ent and totally dissimilar offense, Is 
not sufficient grounds upon which to 
reject the testimony.” 

Ark.—Banks v. State, 63 S.W.2d 518, 
519, 187 Ark. 962. 

Similarity primarily question for tri¬ 
al court 

Ala.—Brasher v. State, 30 So.2d 26, 
33 Ala.App. 13, affirmed 30 So.2d 
31, 249 Ala. 96. 

Tendency to common end 

Where several crimes of accused 
are of same general character and 
tend to same common end, evidence 
thereof is admissible to show motive 
which impelled perpetration of crime 
for which accused is on trial in or¬ 
der to show that crime charged was 
a section of pattern of his life and 
character. | 

Cal.—People v. Mason, 195 P.2d 60, 
86 C.A.2d 445. 

Clear proof required 

Where evidence, which shows or 
tends to show commission of other 
similar crimes is offered to show mo¬ 
tive, such evidence should not be ad¬ 
mitted, unless proof of such othei 
crimes is clear. 

Miss.—Hawkins v. State, 80 So.2d 1. 
224 Miss. 309. 


Conviction 

(1) Generally evidence of former 
convictions of similar crimes is ad¬ 
missible for the purpose of showing 
motive. 

Ga.—Roper v. State, 38 S.E.2d 682, 
74 Ga-App. 47—Vann v. State, 33 
S.E.2d 742, 72 Ga.App. 301. 

(2) It has been stated that “acts 

of misconduct not resulting In con¬ 
viction are not the proper subject 
of cross-examination to impeach a 
witness or to establish and show 
. . . motive.” 

U.S.—U. S. v. Haynes, D.C.Pa., 81 F. 
Supp. 63, 68, affirmed, C.A., 173 F. 
2d 223. 

Where question is one of fraudu¬ 
lent intent, the rule as to admission 
of evidence of other similar acts is 
same in civil and criminal cases, and 
it is deemed allowable to introduce 
evidence of other acts and doings of 
party of kindred character in order 
to illustrate or establish his motive 
in the particular act directly in judg¬ 
ment. 

U.S.—Weiss v. U. S., C.C.A.La., 122 
F.2d 675, certiorari denied 62 S.Ct. 
300, 314 U.S. 687, 86 L.Ed. 550, re¬ 
hearing denied 62 S.Ct. 478, 314 U. 
S. 716, 86 L.Ed. 570. 

28. U.S.—Pappas v. U. S., C.A.Utah, 
216 F.2d 515—Malone v. U. S., C. 
C.A.I11., 94 F.2d 281, certiorari de¬ 
nied 68 S.Ct. 944, 304 U.S. 562, 82 
L.Ed. 1529—Simpkins v. U. S., C.C. 
A.W.Va., 78 F.2d 594—Butler v. U. 
S. f C.C.A.Utah, 53 F.2d 800. 

Emmich v. U. S., C.C.A.Ohio, 298 
F. 5, certiorari denied 45 S.Ct. 93, 
266 U.S. 608, 69 L.Ed. 465. 

Cal.—People v. McCullough, 322 P. 
2d 289, 158 C.A.2d 310—People v. 
Freytas, 321 P.2d 782, 157 C.A.2d 
706—People v. Bean, 308 P.2d 27, 
149 C.A.2d 299—People v. Rodri¬ 
quez, 288 P.2d 147, 135 C.A.2d 757 
—People v. Fong, 277 P.2d 859, 129 
C.A.2d 667—People v. MacArthur, 
271 P.2d 914, 126 C.A.2d 232—Peo¬ 
ple v. Moorhead, 232 P.2d 268, 104 
CA.2d 688—People v. Guthrie, 229 
P.2d 841, 103 C.A.2d 468—People v. 
Mendoza, 229 P.2d 83, 103 C,A.2d 
113—People v. Torres, 219 P.2d 
480, 98 C.A.2d 189—People v. Dar¬ 
nell, 218 P.2d 172, 97 C.A.2d 630— 
People v. Tibbitts, 96 P.2d 812, 35 
C.A.2d 669. 

Fla.—Talley v. State, 36 So.2d 201, 
160 Fla. 593. 

Ga.—Barber v. State, 98 S.E.2d 575, 
95 Ga.App. 763—Jones v. State, 152 
S.E. 591, 41 Ga.App. 277—Hayes v. 
State, 137 S.E. 860, 36 Ga.App. 668. 
Ill.—People v. Jarvis, 138 N.E. 102 
306 HI. 611. 
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the crime has been established, 29 where motive is in 
issue, 30 where the offense charged involves motive, 
or includes it as an element, 31 where the evidence 


of the other offenses is necessary in order to show 
motive for the one charged, 32 and where the offense 
charged and the other offenses are logically or 


Ky.—Gilbert v. Commonwealth, 299 
S.W. 569, 221 Ky. 692—Simmons v. 
Commonwealth, 275 S.W. 369, 210 
Ky. 33. 

Mont.—State v. Semmens, 71 P.2d 913, 
105 Mont. 113. 

N.Y.—People v. Dietz, 214 N.Y.S. 517, 
216 App.Div. 23, affirmed 155 N.E. 
886, 244 N.Y. 534. 

Pa.—Commonwealth v. Pugarelli, 88 
Pa.Super. 171. 

W.Va.—State v. Withrow, 96 S.E.2d 
913, 142 W.Va. 522—State v. Mou- 
bray, 81 S.E.2d 117, 139 W.Va. 535 
—State v. Gargiliana, 76 S.E.2d 
265, 138 W.Va. 376—State v. Lewis, 
57 S.R2d 513, 133 W.Va. 584—State 
v. Hudson, 37 S.E.2d 553, 128 W.Va. 
655, 163 A.L.B. 1265—State v. John¬ 
son, 143 S.E. 352, 105 W.Va. 598. 
However, it has been held that “for 
the purpose of showing motive, the 
remoteness in point of time of the 
collateral crime cannot be consid¬ 
ered.” 

N.D.—State v. Kent. 67 N.W. 1052, 
5 N.D. 516, 35 L.R.A. 518. 

Discretion of trial court 
Where proof of other offenses 
chargeable to accused is offered as 
exception to general rule for purpose 
of showing motive, whether prior 
offenses were too remote in time to 
be admissible In evidence is question 
for trial court in exercise of its dis¬ 
cretion. 

W.Va.—State v. Lewis, 57 S.E.2d 513, 
133 W.Va. 584. 

Evidence of similar offenses close¬ 
ly related in time and place may be 
relevant to motive. 

U.S.—Lovely v. U. S., OA.S.O, 169 F. 
2d 386. 

Offenses before or after that charged 

(1) Evidence of a prior offense may 
be admissible to show motive. 

Pa.—Commonwealth v. Minoff, 69 A.2d 
145, 363 Pa. 287. 

(2) Evidence of a subsequent of¬ 
fense may likewise be admissible. 
OkL—Smith v. State, 175 P.2d 348, 83 

Okl.Cr. 209. 

(3) That is to say, evidence of oth¬ 
er offenses may be admissible to 
show motive whether such offenses 
occurred before or after the crime 
charged. 

Cal,—People v. Guthrie, 229 P.2d 841, 
103 C.A.2d 468—People v. Mendoza, 
229 P.2d 83, 103 C.A.2d 113—Peo¬ 
ple v. Darnell, 218 P.2d 172, 97 C. 
A.2d 630—People v. Morales, 188 
P. 58, 45 C.A. 553. 

Ga.—Green v. State, 158 S.E. 2S5, 172 
Ga. 635. 

Barber v. State, 98 S.E.2d 575, 95 
Ga-App. 763. 

Pa.—Commonwealth v. Weiss, 130 A. 
403, 284 Pa. 105. 


Commonwealth v. Habecker, 173 
A. 831, 113 Pa.Super. 335. 
Limitations 

Evidence of a prior offense, al¬ 
though prosecution therefor may be 
barred by statute of limitations, may 
be used to prove motive of a crime 
presently charged and not barred by 
statute of limitations. 

U.S.—-XT. S. v. Anzalone, D.C.Pa., 100 
F.Supp. 987, reversed on other 
grounds, C.A., 197 F.2d 714. 

Pa.—Commonwealth v. Bell, 135 A. 
645, 288 Pa. 29. 

Commonwealth v. Huster, 178 A. 
535, 537, 118 Pa.Super. 24. 

29. Ind.—Tresenriter v. State, 64 N. 
E.2d 295, 224 Ind. 10—Shneider v. 
State, 40 N.E.2d 322, 220 Ind. 28- 
Smith v. State, 21 N.E.2d 709, 215 
Ind. 629—Whitney v. State, 188 N. 
E. 779, 206 Ind. 562—Zimmerman 
v. State, 130 N.E. 235, 190 Ind, 
637. 

Order of proof 

It is not necessarily reversible er¬ 
ror to admit evidence of other trans¬ 
actions before preliminary proof has 
been made, since the order of proof 
is within the trial judge's discretion, 
and the admission of evidence out of 
order is harmless if the preliminary 
proof is afterward given. 

Ind.—Shneider v. State. 40 N.E.2d 
322, 220 Ind. 28. 

30. U.S.—Lovely v. U. S., C.A.S.C., 
169 F.2d 386—Tedesco v. U. S., C. 
C.A.Or., 118 F.2d 737—U. S. v. Faw¬ 
cett, C.C.A.N.J., 115 F.2d 764, 132 
A.L.R. 404. 

Cal.—People v. Tibbitts, 96 P.2d 812, 
35 C.A.2d 669—People v. Wilson, 
215 P. 565, 61 C.A. 611. 

D.C.—U. S. v. Harper, D.C., 137 F. 
Supp. 4, affirmed 239 F.2d 945, 99 
U.S.App.D.C. 324. 

Ill.—People v. Davis, 151 N.E.2d 308, 
14 I11.2d 196—People v. Davis, 107 
N.E.2d 607, 412 Ill. 391—People v. 
Botulinski, 64 N.E.2d 486, 392 Ill. j 
212—People v. Minor, 58 N.E.2d j 
. 21, 388 III. 436—People v. Eckman, 
44 N.E.2d 60, 380 Ill. 413—People 
v. Mangano, 30 N.E.2d 428, 375 Ill. 
72. 

Ind.—Loveless v. State, 166 N.E.2d 
864—Tresenriter v. State, 64 N.E. 
2d 295, 224 Ind. 10—Smith v. State, 
21 N.E.2d 709, 215 Ind. 629—Whit¬ 
ney v. State, 188 N.E. 779, 206 Ind. 
562—Zimmerman v. State, 130 N.E 
235, 190 Ind. 537. 

La.—State v. Norphlis, 116 So. 374, 
165 La. 893. 

Pa.—Commonwealth v. Mezick, 24 A. 

2d 762, 147 Pa.Super. 410. 

Tex.—Coston v. State, 268 S.W.2d 
180, 160 Tex.Cr. 159—McArthur v. 

. State, 105 S.W.2d 227, 132 Tex.Cr. 
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447—Enix v. State, 16 S.W.2d 818, 
112 Tex.Cr. 376. 

Vt.—State v. Howard, 183 A. 497, 

108 Vt. 137—State v. Donaluzzi, 

109 A. 57, 94 Vt. 142. 

W.Va.—State v. Gargiliana, 76 S.E.2d 
265, 138 W.Va. 376. 

31. U.S.—’Williams v. U. S. f C.A.Mo., 
272 F.2d 40—Ehrlich v. U. S., C.A. 
Ga., 238 F.2d 481—Baker v. U. S., C. 
A.Ga., 227 F.2d 376—Malone v. U. 
S. f C.C.A.I11., 94 F.2d 281, certio¬ 
rari denied 58 S.Ct. 944, 304 U.S. 
562, 82 LJBd. 1529—Simpkins v. U. 
S., C.C.A.W.Va., 78 F.2d 594—Em- 
mich v. U. S., C.C.A.Ohio, 298 F. 5, 
certiorari denied 45 S.Ct. 93, 266 U. 
S. 608, 69 L.Ed. 465. 

Ala.—Dennison v. State, 88 So. 211, 
17 Ala.App. 674. 

Ark.—Stone v. State, 258 S.W. 116, 
162 Ark. 154. 

Cal.—People v. Wade, 348 P.2d 116, 
1 CaI.Rptr. 683, 

Ga.— Dorsey v. State, 49 S.E.2d 886, 
204 Ga. 345—Fowler v. State, 8 S.E. 
2d 77, 189 Ga. 733—Cox v. State, 139 
S.E. 861, 165 Ga. 145. 

Bell v. State, 31 S.E.2d 109, 71 
Ga.App. 430—Robinson v. State, 7 
S.E.2d 758, 62 Ga.App. 355—Wil¬ 
liams v. State, 180 S.E. 369, 51 Ga. 
App. 319—Hayes v. State, 137 S.E. 
860, 36 Ga.App. 668. 

Ill.—People v. Lane, 133 N.E. 267, 
300 Ill. 422. 

Ky.—Farley v. Commonwealth, 93 
S.W.2d 858, 268 Ky. 769—Osborne 
v. Commonwealth, 46 S.W.2d 1066, 
242 Ky. 574—Kirby v. Common¬ 
wealth, 267 S.W. 1094, 206 Ky. 535 
—Choate v. Commonwealth, 195 S. 
W. 1080, 176 Ky. 427. 

La.—State v. Stewart, 102 So. 584, 157 
La. 494. 

Md.—Jones v. State, 35 A.2d 916, 
182 Md. 653. 

Neb.—Grandsinger v. State, 73 N.W. 
2d 632, 161 Neb. 419, certiorari de¬ 
nied 77 S.Ct. 104, 352 U.S. 880, 1 
L.Ed.2d 81—Sail v. State, 61 N.W. 
2d 256, 157 Neb. 688—Doerffler v. 
State, 262 N.W. 678, 129 Neb. 720. 
N.C.—State v. Beam, 115 S.E. 176, 
184 N.C. 730. 

S.D.—State v. Nesbeth, 277 N.W. 36, 
65 S.D. 613. 

Wash.—State v. Hartwig, 273 P.2d 
482, 45 Wash. 2d 76—State v. Geller- 
i man, 259 P.2d 371, 42 Wash.2d 742 
—State v. Salle, 208 F.2d 872, 34 
, Wash.2d 183—State v. Larson, 204 
P. 1041, 119 Wash. 123. 

32. Ky.—Thomsberry v. Common¬ 
wealth, 75 S.W.2d 1079, 256 Ky. 
166—Woodard v. Commonwealth, 14 
S.W.2d 773, 228 Ky. 254—Alford 
v. Commonwealth, 13 S.W.2d 1026, 
227 Ky. 732—Gilbert v. Common¬ 
wealth, 299 S.W. 569, 221 Ky, 692. 
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causally connected or associated, so that evidence of 
the latter offenses throws light on the motive for that 
charged, 33 as where they are parts of a common 
scheme or system; 34 and for evidence of another 


crime to be admissible to prove motive, it has been 
held necessary that it fairly, 35 reasonably, 36 or di¬ 
rectly 37 tend to prove a motive growing out of the 


La.—State v. Jones, 30 So.2d 127, 211 
La. 387—State v. Guillory, 9 So.2d 
450, 201 La. 52. 

Wash.—State v. Hartwig, 273 P.2d 
482, 45 Wash.2d 76. 

Where related crimes explain or de¬ 
fine the character of the act charged 

as to motive, evidence thereof is ad¬ 
missible. 

Fla.—Shargaa v. State, 102 So.2d 814, 
certiorari denied Shargaa v. State 
of Fla., 79 S.Ct. 114, 358 U.S. 873, 
3 L.Ed.2d 104. 

33. Ala.—Baker v. State, 97 So. 901, 
19 Ala.App. 437, certiorari denied 
Ex parte State ex rel. Attorney 
General, 97 So. 903, 210 Ala. 320— 
Dennison v. State, 88 So. 211, 17 
Ala. App. 674. 

Ark.—Middleton v. State, 258 S.W. 
995, 162 Ark. 530- 

Cal.—People v. Deysher, 40 P.2d 259, 
2 C.2d 141. 

People v. La Vers, 20 P.2d 967, 
130 C.A. 708. 

Ga.—Story v. State, 98 S.E.2d 42, 95 
Ga.App. 455—Hodges v. State, 96 
S.E.2d 312, 94 Ga.App. 772. 

Ky.— Corpus Juris cited in Frasure 
v. Commonwealth, 53 S.W.2d 204, 
205, 245 Ky. 127—Johnson v. Com¬ 
monwealth, 290 S.W. 325, 217 Ky. 
565—Burns v. Commonwealth, 248 
S.W. 848, 198 Ky. 319. 

Md.—Hitzelberger v. State, 197 A. 
605, 174 Md. 152—Callahan v. State, 
197 A. 589, 174 Md. 47. 

Miss.—Tanner v. State, 61 So.2d 781, 
216 Miss. 150—Dossett v. State, 52 
So.2d 490, 211 Miss. 650—Keel v. 
State, 97 So. 521, 133 Miss. 160. 

N.C.— State v. Choate, 46 S.E.2d 476, 
228 N.C. 491—State v. Stancill, 100 
S.E. 241, 178 N.C. 683. 

Okl.—Kiker v. State, 285 P. 987, 46 
Okl.Cr. 346. 

Pa.—Commonwealth v. Minoff, 69 A. 
2d 145, 363 Pa. 287—Commonwealth 
v. Strantz, 195 A. 75, 328 Pa. 33- 
Commonwealth v. Weiss, 130 A. 
403, 284 Pa. 105. 

Commonwealth v. Hradesky, 84 
A.2d 393, 170 Pa.Super. 24—Com¬ 
monwealth v. Habecker, 173 A. 831, 
113 Fa.Super. 335. 

Tex.—Fritts v. State, 42 S.W.2d 609, 
119 Tex.Cr. 412—Enix v. State, 16 
S.W.2d 818, 112 Tex.Cr. 376—Evans 
v. State, 6 S.W.2d 758, 109 Tex.Cr. 
621. 

Utah.— Corpus Juris quoted in State 
v. Leek, 39 P.2d 1091, 1097, 85 Utah 
531— Corpus Juris quoted in State 
v. Cragun, 38 P.2d 1071, 1083, 85 
Utah 149— Corpus Juris cited in 
State v. Gregorious* 16 P.2d 893, 
898, 81 Utah 33. 


Wash.—State v. Guerzon, 160 P.2d 
603, 23 Wash.2d 242—State v. Bar¬ 
ton, 88 P.2d 385, 198 Wash. 268- 
State v. Richardson, 84 P.2d 699, 
197 Wash. 157—State v. Gaines, 258 
P. 508, 144 Wash. 446, rule ordered 
to show cause why certiorari 
should not be denied Gaines v. 
State of Washington, 48 S.Ct. 339, 
276 U.S. 607, 72 L.Ed. 728, error 
dismissed and certiorari denied 48 
S.Ct. 468, 277 U.S. 81, 72 L.Ed. 793. 
W.Va.—State v. Withrow, 96 S.E.2d 
913, 142 W.Va. 522—State v. Mou- 
bray, 81 S.E.2d 117, 139 W.Va. 535 
—State v. Gargiliana, 76 S.E.2d 265, 
138 W.Va. 376—State v. Lewis, 57 
S.E.2d 513, 133 W.Va. 584—State 
v. Hudson, 37 S.E.2d 553, 128 W.Va. 
655, 163 A.L.R. 1265. 

Wis.—Herde v. State, 295 N.W. 684, 
236 Wis. 408. 
j 16 C.J. p 591 note 31. 

Previous crime threatened or com¬ 
mitted by accused can be proved 
where it is connected with crime 
charged and sheds light on his mo¬ 
tive. 

Miss.—Massey v. State, 19 So.2d 476. 
Pair inference of common motive 
Means whereby object of conspira¬ 
cy Is to be obtained is a matter of 
evidence, and when proof shows such 
connection between different trans¬ 
actions as raises a fair inference 
of common motive of each, general 
rules as to unrelated offenses does 
not apply. 

Md.—Piracci v. State, 115 A.2d 262, 
207 Md. 499—Purviance v. State, 
44 A2d 474, 185 Md. 189—Jones v. 
State, 35 A.2d 916, 182 Md. 653. 
Offenses part of same transaction 

(1) When two or more offenses are 
part of the same transaction, every 
element of accused's conduct in the 
transaction may be shown for the 
purpose of illustrating his motive in 
committing the act constituting the 
basis of the charge. 

Mont.—State v. Schlaps, 254 P. 858, 
78 Mont. 560. 

(2) Evidence of a collateral crime 
is admissible if it is connected with 
the crime under investigation as part 
of a general and composite transac¬ 
tion, and tends to establish motive. 
Tex.—West v. State, 145 S.W.2d 580, 

140 Tex.Cr. 493. 

(3) Stated differently, where an ac¬ 
cused commits two offenses at same 
time and place, so that they consti¬ 
tute the same or approximately the 
same transaction, evidence of the 
crime not charged is admissible If 
it tends to show motive. 

Cal.—People v. Neal, 104 P.2d 555, 
40 CA.2d 116. 


(4) However, the other offenses 
need not be a part of the transaction 
charged, but it is sufficient if they 
are of such a character that they 
tend to prove motive in the princi¬ 
pal transaction. 

Ind.—Shneider v. State, 40 N.E.2d 
322, 220 Ind. 28. 

Tinder statute permitting introduc¬ 
tion of evidence of like acts or other 
acts committed by accused to show 
motive for committing offense with 
which he is charged, notwithstanding 
such proof may show commission 
of another crime, testimony offered 
must show acts so related to the of¬ 
fense for which accused is on trial 
that they have a logical connection 
therewith and may reasonably dis¬ 
close a motive or purpose for the 
commission of such offense. 

Ohio.—State v. Moore, 78 N.E.2d 365, 
149 Ohio St. 226. 

State v. Oldham, App., 84 N.E.2d 
773—State v. Jackson, 81 N.E.2d 
546, 82 Ohio App. 318. 

34. Cal.—People v. Dunn, 104 P.2d 
119, 40 C.A.2d 6, certiorari denied 
Dunn v. People of State of Califor¬ 
nia, 61 S.Ct. 139, 311 U.S. 701, 85 
L.Ed. 454—People v. Cosby, 31 P. 
2d 218, 137 C.A. 332—People v. 
McGill, 255 P. 261, 82 C.A. 98. 

Idaho.—State v. Lowe, 294 P. 339, 50 
Idaho 96. 

S.D.—State v. Bachelor, 291 N.W. 738, 
67 S.D. 259. 

W.Va.—State v. Moubray, 81 S.E.2d 
117, 139 W.Va. 535—State v. Lewis, 
57 S.E.2d 513, 133 W.Va. 684- 
State v. Hudson, 37 S.E.2d 553, 128 
W.Va. 655, 163 A.L.R. 1265—State 
v. Johnson, 143 S.E. 352, 105 W.Va. 
598. 

Acts part of plan or system in gen¬ 
eral see infra § 688. 

Evidence of general scheme of con- 
splracy and confederation to commit 
a crime is admissible on the part of 
the state for the purpose of proving 
motive where a single offense only Is 
charged in the Indictment. 

Ohio.—State v. De RIghter, 62 N.E.2d 
332, 145 Ohio St. 552. 

35. N.D.—State v. Hakon, 129 N.W. 
234, 21 N.D. 133. 

Utah.— Corpus Juris quoted In State 
v. Leek, 39 P.2d 1091, 1097, 85 
Utah 531. 

36. Ky.—Johnson v. Commonwealth, 
290 S.W. 325, 217 Ky. 565. 

37. Cal.—People v. Cook, 83 P. 43, 
148 C. 334. 

Utah.— Corpus Juris quoted In State 
v. Leek, 39 P.2d 1091, 1097, 85 Utah 
531. 
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collateral crime, 38 and the connection of accused 
with the collateral offense must be clear and con¬ 
vincing. 38 * 5 

Thus it may be shown that the crime charged 
was committed for the purpose of concealing another 
crime, 39 or to prevent accused from being convicted 
of another crime, 40 or to enable him to escape. 41 It 
may also be shown that another offense was per¬ 
petrated to conceal, 42 or destroy or suppress evi¬ 
dence of, 43 the crime charged, or enable accused 
to commit it, 44 or to procure a witness to give false 
evidence, 45 or to avoid arrest, by resistance 46 or 
flight, 47 or in attempting to escape from jail, 48 or 
to cover up a previous crime. 49 

On the other hand, where motive is not of the es¬ 
sence of the offense, 50 or is immaterial, 61 evidence 
of other offenses is inadmissible. Where the ad¬ 
missibility of evidence of other offenses to show 


22A C.J.S. 

motive is regulated by statute, such evidence in order 
to be admissible must be within the purview of the 
statute. 51 - 6 

§ 688. -Acts Part of Plan or System of 

Criminal Action 

As a general rule, evidence of other crimes Is com¬ 
petent when It tends to establish a common scheme, 
plan, or system, at least where such other crimes are 
similar to, closely connected with, and not too remote 
from, the one charged. 

Proper evidence which proves or tends to prove 
a common scheme, plan, design, or system of crim¬ 
inal action will not be excluded because it also shows 
the commission of another crime by accused. 51 - 50 
Broadly speaking, evidence of other crimes than 
that charged is competent and admissible when it 
tends to establish a common scheme, plan, system, 
design, or course of conduct. 52 


38. Cal.—People v. Glass, 112 P. 281, 
158 C. 650, 681. 

16 C.J. p 591 note 30. 

38J> Cal.—People v. Wade, 348 P.2d 
116, 1 Cal.Rptr. 683. 

39. Conn.—State v. Simborski, 182 
A. 221, 120 Conn. 624. 

Ill.—People v. Matheson, 26 N.E.2d 
465, 373 Ill. 374—People v. Cozzi, 
2 N.E.2d 915, 364 Ill. 20—People v. 
Durkin, 161 N.E. 739, 330 Ill. 394— 
People v. Watkins, 141 N.E. 204, 309 
Ill. 318. 

Utah.—Corpus Juris quoted in State 
v. Leek, 39 P.2d 1091, 1097, 85 
Utah 531. 

16 C.J. p 591 note 26. 

40. Pa.—Cover v. Commonwealth, 8 
A. 196, 5 Pa.Cas. 79. 

41. Conn.—State v. Simborski, 182 
A. 221, 120 Conn. 624. 

16 C.J. p 555 note 98. 

42. Ky.—Conley v. Commonwealth, 
117 S.W.2d 189, 278 Ky. 486— 
Thomsberry v. Commonwealth, 75 
S.W.2d 1079, 256 Ky. 166—Hilger v. 
Commonwealth, 71 S.W.2d 9, 254 
Ky. 117—Jones v. Commonwealth, 
62 S.W.2d 56, 250 Ky. 217—Crutch¬ 
field v. Commonwealth, 59 S.W.2d 
983, 248 Ky. 704—Sneed v. Com¬ 
monwealth, 34 S.W.2d 724, 236 Ky. 
838—McQueen v. Commonwealth, 
244 S.W. 681, 196 Ky. 227—Bulling- 
ton v. Commonwealth, 236 S.W. 961, 

193 Ky. 529. 

Mont.—State v. Cassill, 229 P. 716, 
71 Mont. 274. 

43. U.S.—De Mayo v. U. S., C.C.A. 
Okl., 32 F.2d 472. 

Ill.—People v. Spaulding, 141 N.E. 
196, 309 Ill. 292. 

Ind.—Adams v. State, 141 N.E. 460, 

194 Ind. 512. 

Ky.—Wilhite v. Commonwealth, 262 
S.W. 949, 203 Ky. 543. 


Mont.—State v. Francis, 194 P. 304, 

58 Mont. 659. 

44. Ky.—Thornsberry v. Common¬ 
wealth, 75 S.W.2d 1079, 256 Ky. 
166—Crutchfield v. Commonwealth, 

59 S.W.2d 983, 248 Ky. 704—Bul- 
lington v. Commonwealth, 236 S. 
W. 961, 193 Ky. 529. 

45. Ky.—Hall v. Commonwealth, 224 
S.W. 492, 189 Ky. 72. 

46. Cal.—People v. Anderson, 208 P- 
204, 67 C.A. 72. 

Ky.— Corpus Juris quoted in Fallis v. 
Commonwealth, 247 S.W. 22, 24, 
197 Ky. 313. 

La.—State v. High, 40 So. 538, 116 
La. 73. 

Okl.—Cox v. State, 220 P. 70, 25 Okl. 
Cr. 252—Littrell v. State, 208 P. 
1048, 21 Okl.Cr. 466. 

47. Ky.— Corpus Juris quoted in Fal¬ 
lis v. Commonwealth, 247 S.W. 22, 
24, 197 Ky. 313. 

N.C.—State v. Payne, 197 S.E. 573, 
213 N.C. 719. 

Okl.—Cox v. State, 220 P. 70, 25 Okl. 
Cr. 252. 

Tex.—Spears v. State, 237 S.W. 270, 
91 Tex.Cr. 51. 

48. Mass.—Commonwealth v. Ma- 
deiros, 151 N.E. 297, 255 Mass. 304, 
47 A.L.R. 962. 

49. Ky.—Conley v. Commonwealth, 

117 S.W.2d 189, 273 Ky. 486— 

Creech v. Commonwealth, 110 S.W. 
2d 269, 270 Ky. 662—Hilger v. Com¬ 
monwealth, 71 S.W.2d 9, 254 Ky. 
117—Jones v. Commonwealth, 62 
S.W.2d 56, 250 Ky. 217—Sneed v. 
Commonwealth, 34 S.W.2d 724, 236 
Ky. 838. 

50. Wash.—State v. Larson, 204 P. 
1041, 119 Wash. 123. 

51. U.S.—Guilbeau v. U. S., C.C.A. 
La., 288 F. 731. 
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51.5 Ohio.—State v. Hickman, 141 
N.E.2d 202, 102 Ohio App. 78- 
State v. McLeod, 80 N.E.2d 699, 82 
Ohio App. 155. 

51.50 U.S.—U. S. v. Cohen, D.C.Pa., 
73 F.Supp. 96. 

Ark.—Moore v. State, 299 S.W.2d 838, 
227 Ark. 544. 

Cal.—People v. Sizelove, 285 P-2d 4, 
134 C.A.2d 104. 

D.C.—U. S. v. Harper, D.C., 137 F. 
Supp. 4, affirmed 239 F.2d 945, 99 
U.S.App.D.C. 324. 

Ga.—Palmer v. State, 44 S.E.2d 567, 
75 Ga.App. 789. 

Ky.—Adkins v. Commonwealth, 191 
S.W.2d 935, 301 Ky. 384. 

Vt.—State v. Levine, 91 A.2d 678, 117 
Vt. 320. 

Where guilt depends on design with 
which act was done, collateral facts 
in which accused bore a part oc¬ 
curring before and leading up to 
transaction complained of may be ex¬ 
amined for purpose of establishing 
such design, even though such facts 
also show commission of another 
crime. 

Neb.—Pulliam v. State, 94 N.W.2d 
51, 167 Neb. 614. 

52. U.S.—Lisenba v. People of State 
of California, Cal., 62 S.Ct. 280, 314 
U.S. 219, 86 L.Ed. 166, rehearing de¬ 
nied 62 S.Ct. 620, 315 U.S. 826, 86 
L.Ed. 1222. 

Harbold v. U. S., C.A.N.M., 255 F. 
2d 202—Jones v. U. S., C.A.Okl., 
251 F.2d 288, certiorari denied 78 
S.Ct. 703, 356 U.S. 919, 2 L.Ed,2d 
715— Corpus Juris Secundum cited 
In Baker v. U. S., C.A.Ga., 227 F.2d 
376, 378—Jencks v. U. S., C.A.Tex., 
226 F.2d 540—Giordano v. U. S. f C. 
A.Mich., 185 F.2d 524—Stein v. U. 
S., C.C.A.Cal., 166 F.2d 851, certio¬ 
rari denied 68 S.Ct. 1512, 334 U.S. 



22A C. J.S. CRIMINAL LAW § 688 

It has been stated that the only purpose of showing | a common scheme or plan is to establish, circum- 


844, 92 L.Ed. 1768—U. S. v. Klass, 

C. C.A.N.J., 166 F.2d 373—Schwartz 
v. U. S., C.C.A.Cal., 160 F.2d 718— 
Railton v. U. S., C.C.A.Tex., 127 
F.2d 691—Boehm v. U. S., C.C.A.Mo., 
123 F.2d 791, certiorari denied 62 S. 
Ct. 626, 315 U.S. 800, 86 L.Ed. 1200, 
rehearing denied 62 S.Ct. 794, 315 
U.S. 828, 86 L.Ed. 1223—Weiss v. 
U. S., C.C.A.La., 122 F.2d 675, cer¬ 
tiorari denied 62 S.Ct. 300, 314 
U.S. 687, 86 L.Ed. 550, rehearing de¬ 
nied 62 S.Ct. 478, 314 U.S. 716, 86 
L.Ed. 570—U. S. v. Nettl, C.C.A.N. 
J. t 121 F.2d 927. 

U. S. v. Rosenberg, D.C.Pa., 146 
F.Supp. 555, reversed on other 
grounds, C.A., 245 F.2d 870— Cor¬ 
pus Juris Secundum cited in U. S. 
v. Lovely, D.C.S.C., 77 F.Supp. 619, 
622, reversed on other grounds, C. 
A., 169 F.2d 386—U. S. v. Cohen, 

D. C.Pa., 73 F.Supp. 96. 

Ala.—Garner v. State, 114 So.2d 385, 
269 Ala. 531. 

McMurtrey v. State, 74 So.2d 528, 
37 Ala.App. 656— Corpus Juris Se¬ 
cundum cited in Shouse v. State, 
63 So.2d 722, 725, 36 AlaApp. 614, 
certiorari denied 63 So.2d 728, 258 
Ala. 499—Summers v. State, 36 So. 
2d 571, 33 Ala.App. 358, reversed on 
other grounds 36 So.2d 574, 251 
Ala. 38—Dennison v. State, 88 So. 
211, 17 Ala.App. 674. 

Ariz.—State v. Little, 350 P.2d 756, 
87 Ariz. 295— Corpus Juris Secun¬ 
dum cited in State v. Finley, 338 
P.2d 790, 796, 85 Ariz. 327—State v. 
Singleton, 182 P.2d 920, 66 Ariz. 
49—Drake v. State, 85 P-2d 984, 53 
Ariz. 93—Douglass v. State, 33 P. 
2d 985, 44 Ariz. 84—Greve v. State, 
285 P. 274, 36 Ariz. 325—Vigil v. 
State, 262 P. 14, 33 Ariz. 51—Lewis 
v. State, 256 P. 1048, 32 Ariz. 182— 
Dorsey v. State, 213 P. 1011, 25 Ariz. 
139. 

Ark.—Davis v. State, 280 S.W. 636, 
170 Ark. 602—Middleton v. State, 
258 S.W. 995, 162 Ark. 530. 

Cal.—People v. Sylvia, 351 P.2d 781, 
4 Cal.Rptr. 509—People v, Coefield, 
236 P.2d 570, 37 C.2d 865— Corpus 
Juris Secundum oited in People 
v. Westek, 190 P.2d 9, 16, 31 C.2d 
469—People v. Arnold, 250 P. 168, 
199 C. 471—People v. Morani, 236 
P. 135, 196 C. 154. 

People v. Pettyjohn, 342 P.2d 
416, 172 CA.2d 188—People v. 

Tawney, 336 P.2d 659, 168 C.A.2d 
599—People v. Gallagher, 336 P.2d 
259, 168 CA.2d 417—People v. Lan¬ 
caster, 306 P.2d 626, 148 C.A.2d 187 
—People v. Smith, 301 P.2d 609, 
144 C.A.2d 745—People v. Chester, 
298 P.2d 695, 142 C.A.2d 567—Peo¬ 
ple v. Gregor, 297 P.2d 734, 141 C. 
A.2d 711— Corpus Juris Secundum 
cited in People v. Lapin, 291 P.2d 
575, 580, 138 CA.2d 251—People v. 
Bell, 291 P.2d 150, 138 C.A.2d 7— 


People v. Channell, 288 P.2d 326, 
136 C.A.2d 99—People v. Lyon, 288 
P.2d 57, 135 C.A.2d 558—People v. 
Von Hecht, 283 P.2d 764, 133 C.A. 
2d 25—People v. Carvalho, 246 P. 
2d 950, 112 C.A.2d 482—People v. 
Daniels, 192 P.2d 788, 85 C.A.2d 
182—People v. Cassandras, 188 P. 
2d 546, 83 C.A.2d 272—People v. 
Webster, 179 P.2d 633, 79 C.A.2d 
321—People v. Baylor, 117 P.2d 
425, 47 C.A.2d 34—People v. James, 
105 P.2d 947, 40 C.A.2d 740—People 
v. Neal, 104 P.2d 555, 40 C.A.2d 
115—People v. Tibbitts, 96 P.2d 
812, 35 C.A,2d 669—People v. 

Barnes, 295 P. 1045, 111 C.A. 605- 
People v. Eppstein, 290 P. 1054, 108 
C.A. 72—People v. Kruvosky, 200 
P. 831, 53 C.A. 744. 

Colo.—Perry v. People, 181 P.2d 439, 
116 Colo. 440—Webb v. People, 49 
P.2d 381, 97 Colo. 262. 

D.C.—Martin v. U. S., 127 F.2d 865, 
75 U.S.App.D.C. 399. 

Fla.—Williams v. State, 117 So.2d 
473—Williams v. State, 110 So.2d 
654, certiorari denied Williams v. 
Florida, 80 S.Ct. 102, 361 U.S. 847, 

4 L.Ed.2d 86—Gordon v. State, 104 
So.2d 524—Winstead v. State, 91 
So.2d 809—Davis v. State, 87 So.2d 
416—Padgett v. State, 53 So.2d 106. 

Dixon v. State, App., 104 So.2d 

122 . 

Ga.—Dorsey v. State, 49 S.E.2d 886, 
204 Ga. 345—Emmett v. State, 25 
S.E.2d 9, 195 Ga. 517, certiorari de¬ 
nied 64 S.Ct. 76, 320 U.S. 774, 88 
L.Ed. 1058—Fowler v. State, 8 S.E. 
2d 77, 189 Ga. 733—Mimbs v. State, 

5 S.E.2d 770, 189 Ga. 189—Hunter j 
v. State, 3 S.E.2d 729, 188 Ga. 215 
—Merritt v. State, 149 S.E. 46. 168 j 
Ga. 753—Gore v. State, 134 S.E. 36, 
162 Ga. 267. 

Smith v. State, 85 S.E.2d 623, 91 
Ga.App. 360—Hodges v. State, 70 
S.E.2d 48, 85 Ga.App. 617, certio¬ 
rari dismissed 71 S.E.2d 543, 209 
Ga. 283—Waters v. State, 61 S.E.2d 
794, 82 Ga.App. 608—Walton v. 

State, 15 S.E.2d 455, 65 Ga.App. 124 
—Robinson v. State, 7 S.E.2d 758, 
62 Ga.App. 355—Daniels v. State, 
199 S.E. 572, 58 Ga.App. 599—Davis 
v. State, 198 S.E. 800, 58 Ga.App. 
440—Barnes v. State, 194 S.E. 839, 
57 GaApp. 183—Bennings v. State, 
185 S.E. 370, 53 Ga.App. 218—Gray 
v. State, 182 S.E. 862, 52 Ga.App. 
209—Williams v. State, 180 S.E. 
369, 51 Ga.App. 319—Crawford v. 
State, 176 S.E. 92, 49 Ga.App. 801 
—Green v. State, 133 S.E. 877, 35 
Ga.App. 500—Goldberg v. State, 92 
S.E. 957, 20 Ga.App. 162. 

Idaho.—State v. Montgomery, 285 P. 
467, 48 Idaho 760. 

Ill.—People v. Davis, 151 N.E.2d 308, 
14 IU.2d 196—People v. Prohaska, 
134 N.E.2d 799, 8 I11.2d 579, certio¬ 
rari dismissed Prohaska v. People 
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of State of Ill., 77 S.Ct. 867, 353 U. 
S. 956, 1 L.Ed.2d 907—People v. 
Lehman, 125 N.E.2d 506, 5 I11.2d 
337—People v. Davis, 107 N.E.2d 
607, 412 Ill. 391—People v. Rooney, 
190 N.E. 85, 355 Ill. 613. 

Ind.—Watts v. State, 95 N.E.2d 570, 
229 Ind. 80—Smith v. State, 21 N. 

E.2d 709, 215 Ind. 629—Gears v. 
State, 180 N.E. 585, 203 Ind. 380. 
Iowa.—State v. Linzmeyer, 79 NW. 
2d 206, 248 Iowa 31—State v. Wil¬ 
liams, 62 N.W.2d 742, 245 Iowa 494 
—State v. Bolds, 55 N.W.2d 534, 
244 Iowa 278— Corpus Juris Secun¬ 
dum cited In State v. Katz, 40 N. 
W.2d 41, 44, 241 Iowa 115—State v. 
Porter, 294 N.W. 898, 229 Iowa 882 
—State v. Clay, 264 N.W. 77, 220 
Iowa 1191—State v. McCutchan, 
259 N.W. 23, 219 Iowa 1029—State 
v. Crabbe, 204 N.W. 272, 200 Iowa 
317—State v. Browman, 182 N.W. 
823, 191 Iowa 608. 

Ky.—RingstafC v. Commonwealth, 
275 S.W.2d 946—Helton v. Com¬ 
monwealth, 244 S.W.2d 762—Lee v. 
Commonwealth, 242 S.W.2d 984— 
Miller v. Commonwealth, 205 S.W. 
2d 480, 305 Ky. 691—Cooper v. 
Commonwealth, 189 S.W.2d 949, 300 
Ky. 770—Barrett v. Common¬ 
wealth, 175 S.W.2d 8, 295 Ky. 553 
—Hatfield v. Commonwealth, 153 
SAV.2d 892, 287 Ky. 467—Peck v. 
Commonwealth, 150 S.W.2d 919, 286 
Ky. 347—Conley v. Commonwealth, 
117 S.W.2d 189, 273 Ky. 486—Sess- 
mer v. Commonwealth, 103 S.W.2d 
647, 268 Ky. 127—Marcum v. Com¬ 
monwealth, 71 S.W.2d 17, 254 Ky. 
120—Hilger v. Commonwealth, 71 
S.W.2d 9, 254 Ky. 117—Jones v. 
Commonwealth, 62 S.W.2d 56, 250 
Ky. 217—Sneed v. Commonwealth, 
34 S.W.2d 724, 236 Ky. 838—Cook 
v. Commonwealth, 24 S.W.2d 269, 
232 Ky. 613—Eagle v. Common¬ 
wealth, 3 S.W.2d 212, 223 Ky. 178— 
Kirby v. Commonwealth, 267 S.W. 
1094, 206 Ky. 535. 

La.—State v. Gardner, 5 So.2d 132, 
198 La. 861—State v. Brown, 171 
So. 433, 185 La. 1023—State v. 
Norphlis, 116 So. 374, 165 La. 893 
—State v. Cole, 109 So. 505, 161 La. 
827. 

Me.— Corpus Juris Secundum cited in 

State v. Hume, 78 A.2d 496, 503, 
146 Me. 129. 

Md.—Baltimore Radio Show v. State, 
67 A.2d 497, 193 Md. 300, certiorari 
denied State of Md. v. B. R. S., 70 
S.Ct. 252, 338 U.S. 912, 94 L.Ed. 
562—Kremis v. Kremis, 161 A. 255, 
163 Md. 223. 

Mass.—Commonwealth v. Corcoran, 
148 N.E. 123, 252 Mass. 465. 

Minn.—State v. Monroe, 172 N.W. 
313, 142 Minn. 394. 

Miss.— Corpus Juris Secundum quot¬ 
ed in Butler v. State, 65 So.2d 244, 
248, 217 Miss. 750. 
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Mo.—State v. Wilson, 320 S.W.2d 525 
—State v. Atkinson, 293 S.W.2d 
941—State v. Hepperman, 162 S.W. 
2d 878, 349 Mo. 681—State v. Kola- 
fa, 236 S.W. 302, 291 Mo. 340- 
State v. Lewis, 201 S.W. 80, 273 
Mo. 518. 

Mont.—State v. Hughes, 246 P. 959, 
76 Mont. 421—State v. Pippi, 195 
P. 556, 59 Mont. 116. 

Neb.—Smith v. State, 99 NW.2d 8, 
169 Neb. 199—Williams v. State, 
224 NW. 286, 118 Neb. 281—Katle- 
man v. State, 175 N.W. 671, 104 
Neb. 62—Neal v. State. 175 N.W. 
669, 104 Neb. 56—St. Clair v. State, 
169 N.W. 554, 103 Neb. 125—Clark 
v. State, 169 N.W. 271, 102 Neb. 
728. 

Nev.—State v. McFarlin, 172 P. 371, 
41 Nev. 486. 

N.J.—State v. Ascolese, 157 A.2d 858, 
59 N.J.Super. 393. 

State v. Landecker, 126 A. 408, 
100 N.J.Law 195, affirmed 137 A. 
919, 103 N.J.Law 716. 

N.M.—State v. Lord, 84 P.2d 80, 42 
N.M. 638—State v. Snyder, 212 P. 
736, second case, 28 N.M. 388. 

N.Y.—People v. Harvey, 139 N.E. 268, 
235 N.Y, 282. 

People v. Formato, 143 N.Y.S.2d 
205, 286 App.Div. 357, affirmed 132 
N.E.2d 894, 309 N.Y. 979—People v. 
Scallon, 79 N.Y.S.2d 819, 274 App. 
DIv. 783, affirmed 83 N.E.2d 699, 
298 N.Y. 805—People v. Dietz, 214 
N.Y.S. 517, 216 App.Div. 23, af¬ 
firmed 155 N.E. 886, 244 N.Y. 534. 

People v. Hall, 16 N.Y.S.2d 328, 
172 Misc. 930. 

Ohio.—Whiteman v. State, 164 N.E. 
51, 119 Ohio St. 285, 63 A.L.R. 595. 

Okl.—Booker v. State, Cr., 312 P.2d 
189—Taylor v. State, 213 P.2d 588, 
90 Okl.Cr. 283— Corpus Juris Se¬ 
cundum cited In, Smith v. State, 
175 P.2d 348, 352, 83 Okl.Cr. 209- 
Rice v. State, 158 P.2d 912, 80 Okl. 
Cr. 277—Chappel v. State, 124 P. 
2d 742, 74 Okl.Cr. 213—Thacker v. 
State, 26 P.2d 770, 55 Okl.Cr. 161 
—Fauble v. State, 11 P.2d 202, 53 
Okl.Cr. 153—Gourley v. State, 292 
P. 873, 49 Okl.Cr. 24—Oldham v. 
State, 278 P. 663, 43 OkLCr. 314— 
Jackson v. State, 274 P. 696, 42 
Okl.Cr. 86—Smith v. State, 267 P. 
283, 40 Okl.Cr. 88—Perdue v. State, 
266 P. 514, 40 Okl.Cr. 9—Frazier 
v. State, 239 P. 186, 31 Okl.Cr. 322 
—Leyerle v. State, 237 P. 871, 31 
Okl.Cr. 179—Kennedy v. State, 220 
P. 61, 25 OkLCr. 306. 

Or.—Corpus Juris Secundum cited In 
State v. Ankeny, 204 P.2d 133, 139, 
185 Or. 549—State v. Burke, 269 P. 
869, 126 Or. 651, rehearing denied 
270 P. 756, 126 Or. 651, appeal dis¬ 
missed Burke v. State of Oregon, 
49 S.Ct. 262, 279 U.S. 811, 73 L.Ed. 
971. 

Pa.—Commonwealth v. Peay, 85 A.2d 
425, 369 Pa. 72, 30 A.L.R.2d 572- 
Commonwealth v. Kluska, 3 A.2d 


398, 333 Pa. 65—Commonwealth v. 
Fugmann, 198 A. 99, 330 Pa. 4— 
Commonwealth v. Chalfa, 169 A. 
564, 313 Pa. 175. 

Commonwealth v. Boulden, 116 
A.2d 867, 179 Pa.Super. 328—Com¬ 
monwealth v. Krolak, 64 A.2d 522, 
164 Pa.Super. 288—Commonwealth 
v. Kauffman, 38 A.2d 425, 155 Pa. 
Super. 347—Commonwealth v. Mez- 
ick, 24 A.2d 762, 147 Pa.Super. 410 
—Commonwealth v. Elias, 76 Pa. 
Super. 576. 

Commonwealth v. Casey, Quar. 
Sess., 36 Erie Co. 207. 

S.C.—State v. Pittman, 134 S.E. 514, 
137 S.C. 75. 

Tenn.—Wrather v. State, 169 S.W.2d 
854, 179 Tenn. 666. 

Tex.—Cage v. State, Cr., 320 S.W.2d 
364, certiorari denied Cage v. Tex¬ 
as, 79 S.Ct. 1434, 360 U.S. 917, 3 
L.Ed.2d 1633, rehearing denied 80 
S.Ct. 45, 361 U.S. 855, 4 L.Ed.2d 94 
—Campbell v. State, 294 S.W.2d 
125, 163 Tex.Cr. 545—Coston v. 

State, 268 S.W.2d 180, 160 Tex.Cr. 
159—Lawson v. State, 185 S.W.2d 
439, 148 Tex.Cr. 140—Rose v. State, 
184 S.W.2d 617, 148 Tex.Cr. 82— 
Clark v. State, 165 S.W.2d 747, 145 
Tex.Cr. 63—Crutchfield v. State, 
162 S.W.2d 699, 144 Tex.Cr. 291- 
West v. State, 145 S.W.2d 580, 140 
Tex.Cr. 493—James v. State, 139 
S.W.2d 273, 139 Tex.Cr. 153—Tay¬ 
lor v. State, 134 S.W.2d 277, 138 
Tex.Cr. 161—Salazar v. State, 131 
S.W.2d 761, 137 Tex.Cr. 448—Lyt- 
ton v. State, 101 S.W.2d 564, 131 
Tex.Cr. 654—Missouri v. State, 4 
S.W.2d 68, 109 Tex.Cr. 193—Thom¬ 
as v. State, 282 S.W. 237, 103 Tex. 
Cr. 671—Roark v. State, 276 S.W. 
242, 101 Tex.Cr. 401—Haley v. 

State, 209 S.W. 675, 84 Tex.Cr. 629, 
3 A.L.R. 779. 

Utah.—State v. Pollock, 129 P.2d 554, 
102 Utah 587—State v. Kappas, 114 
P.2d 205, 100 Utah 274. 

Va.—Boyd v. Commonwealth, 157 S. 
E. 546, 156 Va. 934. 

Wash.—State v. Dinges, 292 P.2d 361, 
48 Wash.2d 152—State v. Sedaxn, 
284 P.2d 292, 46 Wash.2d 725- 
State v. Hartwig, 273 F.2d 482, 45 
Wash.2d 76—State v. Gellerman, 
259 P.2d 371, 42 Wash.2d 742- 
State v. Americk, 256 P.2d 278, 42 
Wash.2d 504—State v. Goebel, 240 
P.2d 251, 40 Wash.2d 18—State v. 
Goebel, 218 P.2d 300, 36 Wash.2d 
367—State v. Barton, 88 P.2d 385, 
198 Wash. 268. 

W.Va.— Corpus Juris Secundum quot¬ 
ed In State v. Gargiliana, 76 SJE3.2d 
265, 268, 138 W.Va. 376—State v. 
Evans, 65 S.E.2d 545, 136 W.Va. 1. 

Wis.—State v. Vincent, 231 N.W. 263, 
202 Wis. 47. 

Wyo.—Corpus Juris Secundum cited 
in State v. Lindsay, 317 F.2d 506, 
510, 77 Wyo. 410— Corpus Juris cit¬ 
ed in State v. Jones, 191 P. 1075, 
1077, 27 Wyo. 46. 

16 C.J. p 591 note 33. 
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Exception as to connected crimes and 
crimes constituting one transac¬ 
tion see supra § 683. 

Probative value outweighs danger 
Where evidence of other crimes is 
relevant to show common scheme or 
plan, its probative value is deemed 
to outweigh danger or prejudice, and 
it is admissible. 

N.Y.—People v. Dales, 127 N.E.2d 
S29, 309 N.Y. 97. 

Acts explainable on another hypoth¬ 
esis 

Fact that the sum total of all con¬ 
nected acts or part of them may be 
reasonably explainable on a hypoth¬ 
esis other than the plan, scheme, or 
motive seemingly revealed by con¬ 
nected acts is no reason for rejecting 
evidence of other illegal acts if the 
acts are at least consistent with the 
existence of the plan, scheme, or mo¬ 
tive which they seem to reveal. 

Utah.—State v. Pollock, 129 P.2d 
554, 102 Utah 587. 

Series of crimes 

(1) Where series of crimes are 
committed for accomplishment of 
single ultimate purpose, and such 
purpose is manifestly sole inducing 
cause of commission of each sepa¬ 
rate crime, proof of such separate 
crimes is competent evidence. 

N.J.—State v. Fay, 21 A.2d 607, 127 

N.J.Law 77. 

(2) Evidence tending to show com¬ 
mission of other offenses is admissi¬ 
ble if tending to show plan or scheme 
to commit a series of crimes. 

Mich.—People v. Johnston, 43 N.W. 

2d 334, 328 Mich. 213, 20 A.L.R.2d 

1001 . 

Okl.—Chappell v. State, 124 P.2d 742, 
74 Okl.Cr. 213. 

Similar pattern, scheme, or modus 
operand! 

Cal.—People v. Shapiro, App., 4 Cal. 
Rptr. 788. 

Unusual methods 

Utah.—State v. Kappas, 114 P.2d 
205, 100 Utah 274. 

Under statute 

(1) Text rule may be sanctioned 
by statute. 

La.—State v. Johnson, 82 So.2d 24, 
228 La. 317—State v. Wilde, 38 So. 
2d 72, 214 La. 453, certiorari denied 
69 S.Ct. 1484, 337 U.S. 932, 93 L. 
Ed. 1739, rehearing denied 70 S.Ct. 
29, 338 U.S. 842, 94 L.Ed. 515. 
Ohio.—State v. Oldham, App., 84 N.E. 
2d 773—State v. Young, App., 70 N. 
E.2d 458—State v. Hahn, 17 N.E.2d 
392, 69 Ohio App. 178—State v. 
Herbert, 8 N.E.2d 840, 55 Ohio App. 
87. 

(2) Under statute providing that 
where offense is one of a “system,” 
evidence is admissible to prove con¬ 
tinuity of offense, quoted word has 
same significance as word “scheme,” 
and intention is to permit introduc¬ 
tion of evidence tending to prove by 
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stantially, the commission of the act charged and 
the intent with which it w r as committed, 52 * 5 and 
that, strictly speaking, the exception is limited to 
evidence which shows some causal connection be¬ 
tween the two offenses, so that proof of the other 
offense could be said to evidence a preexisting de¬ 
sign, system, plan, or scheme directed toward the 
doing of the very act charged. 52 * 10 However, there 
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is authority for the view that the exception is ap¬ 
plicable even though the evidence of the other 
offense does not tend to show a design or plan to 
commit the specific act charged, 52 * 15 although it 
would seem that under this view reference to plan, 
scheme, or design has been merely a means of char¬ 
acterizing the similarities between the other offense 
and the acts charged and hence the relevancy of this 


such systems or schemes motive 
which was in mind of accused and 
means by which he ultimately was 
going to profit from crime he actu¬ 
ally committed. 

La.—State v. Dowdy, 47 So.2d 496, 
217 La. 773, certiorari denied 71 S. 
Ct. 75, 340 U.S. 856, 95 L.Ed. 627. 

Common scheme required to be 
proved 

Del.—Bantum v. State, 85 A.2d 741, 
7 Terry 487. 

Prior and subsequent offenses 

(1) Evidence of offenses commit¬ 
ted by accused subsequent to that 
for which he is on trial may be ad¬ 
missible If it tends to shed light on 
scheme, plan, system, or design. 
U.S.—Anthony v. U. S., C.A.Cal„ 256 

F.2d 50. 

Ariz.—State v. Martin, 245 F.2d 411, 
74 Ariz. 145. 

Colo.—Perry v. People, 181 P.2d 439, 
116 Colo. 440. 

(2) Both prior and subsequent of¬ 
fenses may be shown in this connec¬ 
tion. 

U.S.—Banning v. U. S., C.CA..Mich., 
130 F.2d 330, certiorari denied 63 
S.Ct. 434, 317 U.S. 695, 87 L.Ed. 556. 
Cal.—People v. Bell, 291 P.2d 150, 
138 C.A.2d 7—People v. Guthrie, 
229 P.2d 841, 103 C.A.2d 468—Peo¬ 
ple v. Mendoza, 229 P.2d 83, 103 
CA.2d 113—People v. Darnell, 218 
P.2d 172, 97 C.A.2d 630. 

Colo.—Wesner v. People, 250 P.2d 
124, 126 Colo. 400. j 

Idaho.—State v. Stratford, 37 P.2d 
681, 55 Idaho 65. 

La.—State v. Jackson, 111 So. 486, 
163 La. 34. 

Mich.—People v. Rice, 173 N.W. 495, 
206 Mich. 644. 

Pa.—Commonwealth v. Weiss, 130 A. 
403, 284 Pa. 105. 

Commonwealth v. Habecker, 173 
A. 831, 113 Pa.Super. 335. 

Tenn.—Thompson v. State, 101 S.W. 

2d 467, 171 Tenn. 156. 

Tex.—Vaughn v. State, 134 S.W. 2d 
290, 138 Tex.Cr. 62. 

W.Va.—State v. Geene, 7 S.E.2d 90, 
122 W.Va. 51. 

Wis.—State v. Lombardi, 99 N.W.2d 
829, 8 Wis.2d 421. 

Attempts 

Rule that In criminal case evi¬ 
dence of other acts is competent to 
show common plan and scheme is 
not limited to proof of crimes but 

22A C.J.S.—50 


I proof of attempts may be made as 
| well. 

N.Y.—People v. Hall, 16 N.Y.S.2d 
328, 172 Misc. 930. 

Conviction 

(1) Evidence that accused has 
been convicted of other offenses is 
admissible if it proves or tends to 
prove a plan, scheme, or system of 
operation. 

Kan.—State v. Myrick, 317 P.2d 485, 
181 Kan. 1056. 

Md.—Gray v. State, 157 A.2d 261, 221 
Md. 286. 

(2) This rule has been formulated 
in terms of prior conviction of a fel¬ 
ony. 

U.S.—Bush v. U. S., CA.Cal., 267 F. 
2d 483. 

Conspiracy 

(1) Evidence of other offenses is 
admissible If tending to prove a con¬ 
spiracy relating to the crime charged. 
Cal.—People v. Arnold, 250 P. 168, 

199 C. 471. 

People v. Sampsell, 286 P. 434, 
104 CA. 431, certiorari denied 
Sampsell v. People of State of Cal¬ 
ifornia, 50 S.Ct. 468, 281 U.S. 763, 
74 L.Ed. 1172. 

Fla.—Brown v. State, 175 So. 515, 
128 Fla. 762, opinion clarified 178 
So. 153, 130 Fla. 479. 

Ill.—People v. Rooney, 190 N.E. 85, 
355 Ill. 613. 

Mo.—State v. Kolafa, 236 S.W. 302, 
291 Mo. 340. 

Neb.—St. Clair v. State, 169 N.W. 
554, 103 Neb. 125—Clark v. State, 
169 N.W. 271, 102 Neb. 728. 

Okl.—Zewalk v. State, 119 P.2d 874, 
73 Okl.Cr. 202—Capshaw v. State, 
104 P.2d 282, 69 Okl.Cr. 440. 

Or.—State v. Burke, 269 P. 869, 126 
Or. 651, rehearing denied 270 P. 
756, 126 Or. 651, appeal dismissed 
Burke v. State of Oregon, 49 S.Ct. 
262, 279 U.S. 811, 73 L.Ed. 971. 

16 C.J. p 591 note 33 [a]. 

(2) Admissibility of evidence of 
other offenses in prosecution for con¬ 
spiracy see infra § 691(8). 

Current policy to violate speoiflc stat¬ 
ute 

Evidence showing commission of 
crimes other than charged crime is 
admissible where such evidence 
tends to show a current policy to 
violate the specific statute which ac¬ 
cused is charged with violating. 
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Iowa.—State v. Katz, 40 N.W.2d 41, 
241 Iowa 115. 

Where offense charged is one of an 
habitual nature or involves the do¬ 
ing of repeated acts, evidence that 
accused had been frequently arrest¬ 
ed, tried and convicted of such of¬ 
fense is admissible. 

Pa.—Commonwealth v. Manuszak, 38 
A.2d 355, 155 Pa.Super. 309. 
Disconnected acts of one accused 
of crime may be 3hown to establish 
general criminal design and system. 
Pa.—Commonwealth v. Slome, 24 A. 
2d 88, 147 Pa.Super. 449. 

52.5 Wash.—State v. Goebel, 240 P. 

2d 251, 40 Wash.2d 18. 

Permit fact finder to draw inference 
Evidence of other crimes showing 
a scheme or plan to commit acts sim¬ 
ilar to the one charged is admitted 
not for the specific purpose of show¬ 
ing that accused committed the crime 
charged but to permit the fact finder 
to draw an inference from such 
scheme or plan that accused did com¬ 
mit the crime for which he is being 
tried. 

Minn.—State v. Connelly, 82 N.W.2d 
489, 249 Minn. 429. 

Evidence is admissible not to es¬ 
tablish other crime, but as confirma¬ 
tory of the evidence tending to show 
commission of crime charged. 

Minn.—State v. Haney, 18 N.W.2d 
315, 219 Minn. 518. 

52.10 Wash .—State v. Goebel, 240 P. 
2d 251, 40 Wash.2d 18. 

Whether other offenses have cer¬ 
tain elements in common with crime 
charged is not test of admissibility, 
but test Is whether they tend to es¬ 
tablish a preconceived plan which re¬ 
sulted in commission of that crime. 
U.S.—Lovely v. U. S., C.A.S.C., 169 
F.2d 386. 

Motive 

"The ground on which such evi¬ 
dence is allowed is that both crimes 
are connected with a single purpose 
and in pursuance of a single object. 
In such cases proof of the first is ad¬ 
missible to show a motive for the 
second.” 

D.C.—Borum v. U. S., 56 F.2d 301, 
303, 61 App.D.C. 4, certiorari denied 
Logan v. U. S., 52 S.Ct. 459, 285 U. 
S. 555, 76 L.Ed. 944. 

52.15 Wash.—State v. Goebel, 240 P. 
2d 251, 40 Wash.2d 18. 
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evidence in proving some essential point which the 
state is required to establish, such as the identity 
of accused as the person who committed the acts 
charged or the fact that those acts could be com¬ 
mitted as charged. 52 * 20 

In any case, whatever limitations the exception 


herein considered may be subject to, evidence of 
other offenses is admissible to prove a common 
scheme, plan, or the like under appropriate circum¬ 
stances, 52 * 25 and generally is admissible where such 
other offenses are the same as, or similar to, the 
crime charged, 53 and are closely connected there- 


52.20 Wash.—State v. Goebel, supra. 
52.25 Cal.—People v. Williams, 337 
P.2d 134, 169 CA.2d 400. 

When, relevant and material on the 
Question of plan or design, evidence 
of other offenses is admissible. 

Ala.—Govan v. State, 115 So.2d 667, 
40 Ala.App. 482—McCary v. State, 
107 So.2d 903, 39 Ala.App. 642, cer¬ 
tiorari denied 107 So.2d 906, 268 
Ala. 697. 

53. U.S.—Lovely v. U. S., C.A.S.C., 

169 F.2d 386— Corpus Juris Secun¬ 
dum cited in King v. U. S. f C.CA. 
Ark., 144 F.2d 729, 732, certiorari 
denied 65 S.Ct. 711, 324 TJ.S. 854, 
89 L.Ed. 1413. 

U. S. v. Richmond, D.C.W.Va., 57 
F.Supp. 903. 

Ala.—Robinson v. State, 108 So.2d 
188, 40 AlaA.pp. 101—Bryant v. 
State, 33 So.2d 402, 33 AlaApp. 346. 
Ariz.—State v. Martin, 245 P.2d 411, 
74 Ariz. 145. 

Ark,—Moore v. State, 299 S.W.2d 838, 
227 Ark. 544—Puckett v. State, 108 
S.W.2d 468, 194 Ark. 449—Telving- 
ton v. State, 275 S.W. 701, 169 Ark. 
359—Cain v. State, 233 S.W. 779, 
149 Ark. 616. 

Cal.—People v. Cavanaugh, 282 P.2d 
53, 44 C.2d 252—People v. Deysher, 
40 P.2d 259, 2 C.2d 141. 

People v. Grey, App., 4 Cal.Rptr. 
561—People v. Brown, 338 P.2d 504, 

170 C.A.2d 80—People v. George, 

338 P.2d 240, 169 C.A.2d 740—Peo¬ 
ple v. Mims, 325 P.2d 234, 160 C.A. 
2d 589—People v. Edwards, 323 P. 
2d 484, 159 C.A.2d 208—People v. 
McCullough, 322 P.2d 289, 158 C.A. 
2d 310—People v. Freytas, 321 P. 
2d 782, 157 C.A.2d 706—People v. 
Pearson, 311 P.2d 927, 151 C.A.2d 
583—People v. Bean, 308 P.2d 27, 
149 C.A.2d 299—People v. Com¬ 
stock, 305 P.2d 228, 147 C.A.2d 287 
—People v. Rodriquez, 288 P.2d 
147, 135 C.A.2d 757—People v. 

Fong, 277 P.2d 859, 129 C.A.2d 667 
—People v. MacArthur, 271 P.2d 
914, 126 CA..2d 232—People v. Vos- 
burg, 266 P.2d 927, 123 C.A.2d 535 
—People v. Grimes, 248 P.2d 130, 
113 CA.2d 365—People v. Moor¬ 
head, 232 P.2d 268, 104 C.A.2d 688 
—People v. Guthrie, 229 P.2d 841, 
103 C.A.2d 468—People v. Mendoza, 
229 P.2d S3, 103 OA.2d 113—Peo¬ 
ple v. Torres, 219 P.2d 480, 98 C.A. 
2d 189—People v. Darnell, 218 P. 
2d 172, 97 C.A.2d 630—People v. 
Gray, 127 P.2d 72, 52 C.A.2d 620- 
People v. Todd, 49 P.2d 611, 9 C.A. 
2d 237—People v. Cosby, 31 P.2d 


218, 137 C.A. 332—People v. King, 
10 P.2d 89, 122 C.A. 50—People v. 
Robinson, 290 P. 470, 107 CA. 211. 

Colo.—Wesner v. People, 250 P.2d 
124, 126 Colo. 400—Ray v. People, 
243 P.2d 762, 125 Colo. 381—Tor- 
bert v. People, 156 P.2d 128, 113 
Colo. 294—Bacino v. People, 90 P. 
2d 5, 104 Colo. 229—Bruno v. Peo¬ 
ple, 186 P. 718, 67 Colo. 146. 

Ga.—Mims v. State, 60 S.E.2d 373, 
207 Ga. 118—Biegun v. State, 58 S. 
E.2d 149, 206 Ga. 618—Green v. 
State, 158 S.E. 285, 172 Ga. 635. 

Ind.—Anderson v. State, 32 N.E.2d 
705, 218 Ind. 299. 

Iowa.—State v. Kinkade, 43 N.W.2d 
736, 241 Iowa 1259— Corpus Juris 
Secundum cited in State v. Cotton, 

33 N.W.2d 880, 887, 240 Iowa 609- 
State v. Baugh, 206 N.W. 250, 200 
Iowa 1225. 

Kan.—State v. Callahan, 296 P.2d 
652, 179 Kan. 603—State v. Owen, 
176 P.2d 564, 162 Kan. 255—State 
v. Collins, 266 P. 937, 126 Kan. 17. 

Ky.—Hedger v. Commonwealth, 172 
S.W.2d 560, 294 Ky. 731. 

Minn.—State v. Connelly, 82 N.W.2d 
489, 249 Minn. 429—State v. Han¬ 
ey, 18 N.W.2d 315, 219 Minn. 518- 
State v. Stewart, 281 N.W. 299, 203 
Minn. 301. 

Miss.— Corpus Juris Secundum quot¬ 
ed in Butler v. State, 65 So.2d 244, 
248, 217 Miss. 750. 

Mont.—State v. Ho viand, 169 P.2d 
341, 118 Mont. 454—State v. Sem- 
mens, 71 P.2d 913, 105 Mont. 113- 
State v. Mott 233 P. 602, 72 Mont. 
306—State v. Cassill, 227 P. 49, 70 
Mont. 433—State v. Wyman, 186 
P. 1, 56 Mont. 600. 

N.H.—State v. Desilets, 73 A.2d 800, 
96 N.H. 245. 

Okl.—Davis v. State, 234 P. 787, 30 
Okl.Cr. 61. 

Pa.—Commonwealth v. Burdell, 110 
A.2d 193, 380 Pa. 43—Common¬ 

wealth v. Kline, 65 A.2d 348, 361 
Pa. 434—Commonwealth v. Bell, 
135 A. 645, 288 Pa. 29. 

Commonwealth v. Ransom, 82 A. 
2d 547, 169 Pa.Super. 306, affirmed 
85 A.2d 125, 369 Pa. 153—Common¬ 
wealth v. Huster, 178 A. 535, 118 
Pa.Super. 24. 

S.D.—State v. Bachelor, 291 N.W. 
738, 67 S.D. 259. 

Tex.—Shelby v. State, 137 S.W.2d 
1021, 138 Tex.Cr. 618. 

Wash.—State v. Salle, 208 P.2d 872, 

34 Wash.2d 183. 

W.Va.—State v. Withrow, 96 S.E.2d 
913, 142 W.Va. 522—States v. Riss 
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6 Co., 80 S.E.2d 9, 139 W.Va, 1— 
Corpus Juris Seoundum quoted in 
State v. Gargiliana, 76 S.E.2d 265, 
268, 138 W.Va. 376—State v. Geene, 

7 S.E.2d 90, 122 W.Va. 51. 

Wis.—State v. Lombardi, 99 N.W.2d 
829, 8 Wis.2d 421. 

Motive, intent, or knowledge not in 
issue 

Rule that evidence of similar 
crimes is admissible to prove com¬ 
mon plan, scheme, or design does not 
require that motive, intent, or knowl¬ 
edge be in issue. 

Ariz.—State v. Little, 350 P.2d 756, 
87 Ariz. 295. 

Where design or scheme is an es¬ 
sential in the commission of the 
charged offense, evidence of similar 
transactions is admissible for the 
purpose of showing design or 
scheme. 

U.S.—Williams v. U. S., C.A.Mo., 272 
F.2d 40—Ehrlich v. U. S., CA.Ga., 
238 F.2d 481. 

Under statute 

(1) Evidence of any like acts of 
accused are admissible under statute 
in criminal case where accused’s 
scheme, plan, or system in doing an 
act is material. 

Ohio.—State v. Young, App., 70 N.E. 
2d 458. 

(2) Only purpose of statute relat¬ 
ing to proof of accused's scheme, 
plan, or system in doing an act Is to 
make available to state evidence of 
similar acts when issue of accused’s 
scheme, plan, or system In doing an 
act is material. 

Ohio.—State v. Hirsch, 131 N.E.2d 
419, 101 Ohio App. 425. 

Novel means 

Or.—State v. Ankeny, 204 P.2d 133, 
185 Or. 549. 

Common features 

(1) Where there is such a concur¬ 
rence of common features that vari¬ 
ous acts are naturally to be ex¬ 
plained as caused by a general plan 
of which they are the individual 
manifestations, evidence of similar 
acts is admissible in a prosecution 
to show a common scheme, design, 
or plan. 

Va.—McWhorter v. Commonwealth, 
63 S.E.2d 20, 191 Va. 857. 

(2) Stated differently, evidence of 
other criminal acts may be admitted 
to show a general system or plan 
used by accused, but when admitted 
such evidence must be restricted to 
other acts with a sufficiently high 
degree of common features to justify 
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with 54 in character, 54 * 6 and manner,S 4 * 1 ® and are 1 likewise closely connected thereto in place 54 * 15 and 


an Inference that accused committed 
offense for which he is on trial. 

C a i.—People v. Donaldson, 278 P.2d 
739, 130 C.A.2d 250—People v. 

Grimes, 248 P.2d 130, 113 C.A.2d 
365. 

Similarity of conduct lu significant 
respects 

Where accused’s conduct in con¬ 
nection with previous crime bears 
such similarity in significant re¬ 
spects to accused's conduct in con¬ 
nection with crime charged as natu¬ 
rally to be explained as caused by a 
general plan, the similarity indicates 
that the conduct was directed by de¬ 
sign and evidence of the conduct in 
connection with prior offense is ad¬ 
missible. 

Cal.—People v. Peete, 169 P,2d 924, 
28 C.2d 306, certiorari denied 67 S. 
Ct. 356, 329 U.S. 790, 91 L.Ed. 677, 
rehearing denied 67 S.Ct. 490, 329 
U.S. 832, 91 L.Ed. 705, certiorari 
denied 67 S.Ct. 1185, 331 U.S. 783, 
91 L.Ed. 1815. 

People v. Lyon, 288 P.2d 57, 135 
C.A.2d 558—People v. Kerns, 285 
P.2d 81, 134 C.A.2d 110—People v. 
Burns, 241 P.2d 308, 109 C.A.2d 524, 
hearing denied 242 P.2d 9, 109 C.A. 
2d 524. 

Proof of details as to manner 

Mere introduction in evidence of 
previous accusation against accused 
and plea of guilty thereon, without 
proof of details as to manner in 
which alleged previous criminal acts 
were committed, does not show simi¬ 
larity of transactions so connected as 
to reveal plan or system. 

Ga.—Register v. State, 51 S.E.2d 594, 
78 Ga.App. 549—Chambers v. State, 
45 S.E.2d 724, 76 Ga.App. 269. 
Attempts on same victim 

Evidence of the commission of a 
crime other than the one charged is 
admissible where it tends to show 
other attempts by accused to commit 
the same crime on the victim of 
crime charged. 

Ga.—-Weldon v. State, 66 S.E.2d 920, 
84 Ga.App. 634. 

54. U.S.—Lovely v. U. S., C.A.S.C., 
169 F.2d 386. 

U. S. v. Cohen, D.C.Pa., 73 F. 
Supp. 96. 

Ark.—Moore v. State, 299 S.W.2d 
838, 227 Ark. 544—Scrape v. State, 
71 S.W.2d 460, 181 Ark. 221. 

Cal.—People v. Morani, 236 P. 135, 
196 C. 154. 

People v. Grey, APP., 4 Cal.Rptr. 
561—People v. Channell, 288 P.2d 
326, 136 C.A.2d 99. 

Ga.—Biegun v. State, 58 S.E.2d 149, 
206 Ga. 618. 

Iowa.—State v. Cotton, 33 N.W.2d 
880, 240 Iowa 609. 

Minn.—State v. De Pauw, 74 N.W.2d 
297, 246 Minn. 91—State v. Bock, 
39 N.W.2d 887, 229 Minn. 449. 


Miss.— Corpus Juris Secundum quot¬ 
ed in Butler v. State, 65 So.2d 244, 
248, 217 Miss. 750. 

N.Y.—People v. Santiago, 79 N.Y.S. 

2d 139, 192 Misc. 72. 

N.C.—State v. Flowers, 192 S.E. 110, 
211 N.C. 721—State v. Miller, 128 
S.E. 1, 189 N.C. 695. 

Okl.—Byers v. State, 147 P.2d 185, 
78 Okl.Cr. 267. 

Pa.—Commonwealth v. Weiss, 130 A. 
403, 284 Pa. 105. 

Commonwealth v. Hradesky, 84 
A.2d 393, 170 Pa.Super. 24—Com¬ 
monwealth v. Habecker, 173 A. 831, 
113 Pa.Super. 335. 

Tex.—Shelby v. State, 137 S.W.2d 
1021, 138 Tex.Cr. 618. 

W.Va.— Corpus Juris Secundum quot¬ 
ed in State v. Gargiliana, 76 S.E.2d 
265, 268, 138 W.Va. 376—State v. 
Geene, 7 S.E.2d 90, 122 W.Va. 51. 
Wis.—State v. Lombardi, 99 N.W.2d 
829, 8 Wis.2d 421—Herde v. State, 
295 N.W. 684, 236 Wis. 408. 

Discretion of court 

Whether separate offenses are so 
closely connected with that with 
which accused is charged as to show 
general scheme or plan, or to permit 
an inference of guilt to be drawn, is 
matter resting largely within discre¬ 
tion of trial court. 

Minn.—State v. Thompson, 62 N.W. 
2d 512, 241 Minn. 59. 

Acts so inextricably mixed as to 
form plan 

U.S.—U. S. v. Crowe, C-A.I11., 188 F. 
2d 209—U. S. v. Tuffanelli, C.C.A. 
Ill., 131 F.2d 890, certiorari denied 
63 S.Ct. 769, 318 U.S. 772, 87 LJBd. 
1142. 

Common motive or intent 

(1) ‘‘Especially is this the case 

where . . . the other transac¬ 

tions were so connected in point of 
time with the offense under inves¬ 
tigation, and so similar in character, 
that the same motive could be im¬ 
puted as to all of them." 

Colo.—Bacino v. People, 90 P.2d 5, 7, 
104 Colo. 229. 

(2) “To bring a case within this 

exception to the general rule . . . 

there must be evidence of system be¬ 
tween the offense on trial and the 
one sought to be introduced. They 
must be connected as parts of a gen¬ 
eral and composite plan or scheme 
or they must be so related to each 
other as to show a common motive 
or Intent running through both." 

N.Y.—People v. Molineux, 61 N.E. 

286, 299, 168 N.Y. 264, 62 L.R.A. 
193. 

Pa.—Commonwealth v. Strantz, 195 
A. 75, 81, 328 Pa. 33. 

Reasonably dose relation 

Minn.—State v. De Pauw, 74 N.W.2d 
297, 246 Minn. 91. 
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Reasonably tending to establish guilt 

Minn.—State v. Connelly, 82 N.W.2d 
489, 249 Minn. 429. 

Logical connection 
Ohio.—State v. Oldham, App. f 84 N. 
E.2d 773. 

W.Va.—State v. Withrow, 96 S.E.2d 
913, 142 W.Va. 522—States v. Riss 
& Co., 80 S.E.2d 9, 139 W.Va. 1. 
Where intent and knowledge are 
essential elements of a crime, evi¬ 
dence of transactions, even though 
criminal in nature, is admissible if 
the transactions are so connected 
with the offense charged that they 
serve to show a general pattern and 
to prove the necessary criminal In¬ 
tent or guilty knowledge. 

U.S.—Kowalchuk v. U. S., C.A.Mich., 
176 F.2d 873. 

Evidence of other distinct and un¬ 
related offenses offered to establish a 
common scheme or plan Is inadmis¬ 
sible. 

Okl.—Fitzgerald v. State, 188 P.2d 
396, 85 Okl.Cr. 376—Herren v. 

State, 130 P.2d 325, 75 Okl.Cr. 251 
—Lizar v. State, 126 P.2d 552, 74 
Okl.Cr. 368—Nemecek v. State, 114 
P.2d 492, 72 Okl.Cr. 195, 135 A.L.R. 
1149. 

Two unconnected offenses do not 

themselves establish a scheme or de¬ 
sign. 

Ark.—Moore v. State, 299 S.W.2d 838, 
227 Ark. 544. 

54.5 U.S.—Lovely v. U. S., C.A.S.C., 
169 F.2d 386. 

Minn.—State v. Bock, 39 N.W.2d 887, 
229 Minn. 449. 

Tex.—Shelby v. State, 137 S.W.2d 
1021, 138 Tex.Cr. 618. 

Crimes of same general character 
tending to same end 
Cal—People v. McGill, 255 P. 261, 82 
CAl. 98—People v. Dunn, 104 P.2d 
119, 40 C.A.2d 6, certiorari denied 
Dunn v. People of State of Califor¬ 
nia, 61 S.Ct. 189, 311 U.S. 701, 85 
L.Ed. 454. 

54.10 Minn.—State v. De Pauw, 74 
N.W.2d 297, 246 Minn. 91—State v. 
Bock, 39 N.W.2d 887, 229 Minn. 449. 

54.15 U.S.—Lovely v. U. S., C.A.S.C., 
169 F.2d 386. 

Ga.—Biegun v. State, 58 S.E.2d 149, 
206 Ga. 618. 

Minn.—State v. De Pauw, 74 N.W.2d 
297, 246 Minn. 91—State v. Bock, 
89 N.W.2d 887, 229 Minn. 449. 

N.Y.—People v. Santiago, 79 N.Y.S. 

2d 139, 192 Misc. 72. 

Tex.—Shelby v. State, 137 S.W.2d 
1021, 138 Tex.Cr. 618. 

Only if offenses are not remote as 

to place is evidence thereof admissi¬ 
ble to show a common scheme or 
plan. 

Okl.—Byers v. State, 147 P.2d 185, 78 
Okl.Cr. 267. 
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time; 54 * 20 that is to say, they were committed at 
about the same time or at a time not too remote, 55 
so that the other offenses can reasonably be said to 
tend to establish the offense charged or some essen¬ 
tial fact in issue. 55 - 5 While there is authority for 
the view that evidence of other offenses too remote 
as to time is inadmissible, 55 - 10 it has been held that 
the remoteness of time of the commission of the 
other offenses goes only to the weight of the evi¬ 
dence and not to the admissibility of evidence of 
such other crimes 55 - 15 and a considerable discretion 
in this regard must be allowed the trial court, 55 * 20 


although it is obvious that there is a line of reason¬ 
ableness beyond which the evidence is not admis¬ 
sible, 55 * 25 and generally it must appear that the evi¬ 
dence of other offenses relates to offenses shortly 
before or after the commission of the crime 
charged. 55 * 30 

A very common statement found in the cases is 
that evidence of other crimes is admissible to prove 
the crime charged when it tends to establish a com¬ 
mon scheme or plan embracing the commission of 
two or more crimes so related that proof of one tends 
to establish the other or others, 56 or to connect ac- 


54J20 U.S.—Lovely v. U. S., C.A.S.C., 
160 F.2d 386. 

Ga.—Biegun v. State, 58 S.E.2d 149. 
206 Ga. 618. 

Ky.—Hedger v. Commonwealth, 172 
S.W.2d 560, 294 Ky, 731. 

Minn.—State v. De Pauw, 74 N.W.2d 
297, 246 Minn. 91—State v. Bock, 
39 N.W.2d 887, 229 Minn. 449. 

N.Y.—People v. Santiago, 79 N.Y.S. 
2d 139, 192 Misc. 72. 

Close enough to show system 

When the object is to show sys¬ 
tem, the time of the collateral incul¬ 
patory facts is immaterial provided 
they are close enough together to in¬ 
dicate that they are part of a sys¬ 
tem. 

Tex.—Vaughn v. State, 134 S.W.2d 
290, 138 Tex.Cr. 62. 

55. U.S.— Corpus Juris Secundum 
cited in King v. U. S., C.C.A.Ark., 
144 F.2d 729, 732, certiorari denied 
65 S.Ct. 711, 324 U.S. 854, 89 L.Ed. 
1413. 

U. S. v. Richmond, D.C.W.Va., 57 
F.Supp. 903, 

Ark.—Moore v. State, 299 S.W.2d 838, 
227 Ark. 544—Puckett v. State, 108 
S.W.2d 468, 194 Ark. 449—Yelving- 
ton v. State, 275 S.W. 701, 169 Ark. 
359—Cain v. State, 233 S.W. 779, 
149 Ark. 616. 

Cal.—People v. Brown, 338 P.2d 504, 
170 C.A.2d 80—People v. George, 
338 P.2d 240, 169 C.A.2d 740—Peo¬ 
ple v. McCullough, 322 P.2d 289, 
158 C.A.2d 310—People v. Freytas, 
321 P.2d 782, 157 C.A.2d 706—Peo¬ 
ple v. Pearson, 311 P.2d 927, 151 
C.A.2d 583—People v. Bean, 308 
P-2d 27, 149 C-A.2d 299—People v. 
Comstock, 305 P.2d 228, 147 C.A.2d 
287—People v. Rodriquez, 288 P.2d 
147, 135 C.A.2d 757—People v. Fong, 
277 P.2d 859, 129 C.A.2d 667—Peo¬ 
ple v. MacArthur, 271 F.2d 914, 126 
C*A.2d 232—People v. Guthrie, 229 
F.2d 841, 103 C.A.2d 468—People v. 
Mendoza, 229 P.2d 83, 103 C.A.2d 
113—People v. Torres, 219 P.2d 
480, 98 C.A.2d 189—People v. Dar¬ 
nell, 218 P.2d 172, 97 C.A.2d 630. 
Colo.—Wesner v. People, 250 P.2d 124, 
126 Colo. 400. , 


; Ky.—Simmons v. Commonwealth, 275 
S.W. 369, 210 Ky. 33. 

Miss.— Corpus Juris Secundum quoted 
in Butler v. State, 65 So.2d 244, 248, 
217 Miss. 750. 

Mont.—State v. Semmens, 71 P.2d 913, 
105 Mont. 113. 

Okl.—Byers v. State, 147 P.2d 185, 
78 OkI.Cr. 267. 

Tex.—Shelby v. State, 137 S.W.2d 
1021, 138 Tex.Cr. 618. 

W.Va.—State v. Withrow, 96 S.E.2d 
913, 142 W.Va. 522—States v. Riss 
& Co., 80 S.E.2d 9, 139 W.Va. 1— 
Corpus Juris Secundum quoted in 
State v. Gargtliana, 76 S.E.2d 265, 
268, 138 W.Va. 376. 

Wis.—State v. Lombardi, 99 N.W.2d 
829, 8 Wis.2d 421. 

Offenses beyond limitations 

Rule applies “although the other 
offenses are beyond the statutory 
period.” 

Pa.—Commonwealth v. Bell, 135 A. 
645, 647, 288 Pa. 29- 

Commonwealth v. Huster, 178 A. 
535, 537, 118 Pa.Super. 24. 

55.5 Iowa.—State v. Cotton, S3 N.W. 
2d 880, 240 Iowa 609. 

Aid in solving issue 

(1) Evidence developing a system 
used in commission of crimes is not 
admissible unless it goes to identity 
of accused as perpetrator of offense 
for which he is then on trial or to 
show intent where that is an issue, 
or where it aids in solving some 
other pertinent issue in case on trial. 
Tex.—Cascio v. State, 171 S.W.2d 

356, 146 Tex.Cr. 49. 

(2) In other words, evidence that 
accused was engaged in a system is 
inadmissible unless there are some 
identifying circumstances that will 
throw light on crime for which he 
is being tried, or unless it comes 
within some of the recognized excep¬ 
tions to the rule. 

Tex.—Clements v. State, 182 S.W.2d 
915, 147 Tex.Cr. 531. 

55.10 Okl.—Maiden v. State, Cr., 273 
P.2d 774—Harris v. State, 204 P.2d 
305, 88 OkI.Cr. 422, 8 A.L.R.2d 1006 
—Fitzgerald v. State, 188 F.2d 396 
85 OkI.Cr. 376—Bunn v. State, 184 
P.2d 621, 85 OkI.Cr. 14—Herren v. 
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State, 130 P.2d 325, 75 Okl.Cr. 251 
—Lizar v. State, 126 P.2d 552, 74 
OkI.Cr. 368—Nemecek v. State, 114 
P.2d 492, 72 OkI.Cr. 195, 135 A.L.R. 
1149. 

55.15 Cal.—People v. Brown, 338 P. 
2d 504, 170 C.A.2d 80—People v. 
George, 338 P.2d 240, 169 C.A.2d 
740. 

Ind.—Watts v. State, 95 N.E.2d 570, 
229 Ind. 80. 

55.20 Cal.—People v. George, 338 P. 

2d 240, 169 C.A.2d 740. 

Colo.—Perry v. People, 181 P.2d 439, 
116 Colo. 440. 

55.25 Cal.—People v. George, 338 P. 
2d 240, 169 C.A.2d 740. 

55.30 Colo.—Perry v. People, 181 P. 
2d 439, 116 Colo. 440. 

56. U.S.—'U. S. v. Iacullo, C.A.I11., 
226 F.2d 788, certiorari denied 76 
S.Ct. 435, 350 U.S. 966, 100 L.Ed. 
839—Smith v. U. S., C.A.Cal., 173 
F.2d 181—Lovely v. U. S., C.A.S.C., 
169 F.2d 386—Kempe v. U. S., C.C. 
A.Iowa, 151 F.2d 680. 

Ark.—Puckett v. State, 108 S.W.2d 
468, 194 Ark. 449—Cain v. State, 
233 S.W. 779, 149 Ark. 616. 

Cal.—People v. Rickson, 246 P.2d 
700, 112 C.A.2d 475—People v. Rob¬ 
inson, 228 P.2d 683, 102 C.A.2d 
800—People v. King, 10 P.2d 89, 122 
C.A. 50—People v. McGill, 255 P. 
261, 82 C.A. 98. 

Conn.—State v. Barnes, 44 A.2d 708, 
132 Conn. 370. 

D.C.—Bracey v. U. S., 142 F.2d 85, 79 
U.S.App.D.C. 23, certiorari denied 
64 S.Ct. 1274, 322 U.S. 762, 88 L.Ed. 
1589—Witters v. U. S., 106 F.2d 
837, 70 App.D.C. 316, 125 A.L.R. 
1031. 

Fla.—Talley v. State, 36 So.2d 201, 
160 Fla. 593. 

Ga.—Story v. State, 98 S.E.2d 42, 95 
Ga.App. 455. 

Hawaii.—Territory of Hawaii v. Abel- 
lana, 38 Hawaii 532. 

Idaho.—State v. Emory, 46 P.2d 67, 
55 Idaho 649. 

Ill.—People v. Priola, 70 N.E.2d 46, 
395 Ill. 296—People v. Popescue, 177 
N.E. 739, 345 Ill. 142, 77 A.L.R. 
1199. 
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cused with the commission of the offense charged , 56 - 5 | or to establish the identity of the person charged 


Ind.—Borolos v. State, 143 N.E. 360, 
194 Ind. 469. 

Iowa.—State v. Snyder, 59 N.W. 2d 
223, 244 Iowa 1244—State v. Simp¬ 
son, 50 N.W.2d 601, 243 Iowa 65. 

Ky.—Douglas v. Commonwealth, 211 
S.W.2d 156, 307 Ky. 391. 

Md.—Hunter v. State, 69 A.2d 505, 
193 Md. 596—King v. State, 58 A.2d 
663, 190 Md. 361—Wilson v. State, 
26 A.2d 770, 181 Md. 1. 

Minn.—State v. Stuart, 281 N.W. 299, 
203 Minn. 301. 

Miss.—Hawkins v. State, 80 So.2d 1, 
224 Miss. 309. 

Mo.—State v. Ronimous, 319 S.W.2d 
565—State v. Scown, 312 S.W.2d 
782—State v. Spinks, 125 S.W.2d 60 
344 Mo. 105—State v. Garrison, 116 
S.W.2d 23, 342 Mo. 453—State v. 
Harrison, 285 S.W. 83—State v. 
Strait, 279 S.W. 109, 311 Mo. 604. 

State v. Carson, App., 239 S.W. 
2d 532. 

Mont.—State v. Simpson, 95 P-2d 
761, 109 Mont. 198. 

Nev.—Nester v. State, 334 P.2d 524. 

N.J.—State v. Sinnott, 132 A.2d 298, 
24 N.J. 408. 

N.M.—State v. Roy, 60 P.2d 646, 40 
N.M. 397—State v. Starr, 173 P. 
674, 24 N.M. 180. 

N-Y.—People v. Formato, 143 N.Y.S. 
2d 205, 286 App.DIv. 357, affirmed 
132 N.E.2d 894, 309 N.Y. 979 —Peo¬ 
ple v. Rutman, 24 N.Y.S.2d 334, 260 
App.Div. 784. 

People v. Santiago, 79 N.Y.S.2d 
139, 192 Misc. 72—People v. Peter¬ 
son, 289 N.Y.S. 740, 159 Misc. 669. 

N.C.— Corpus Juris Secundum cited in 
State v. McClain, 81 S.E.2d 364, 367, 
240 N.C. 171—State v. Smoak, 195 
S.E. 72, 213 N.C. 79. 

Ohio.—State v. Ross, 108 N.E.2d 77, 
92 Ohio App. 29, appeal dismissed 
108 N.E.2d 282, 158 Ohio St. 248. 

Okl.—Rhine v. State, Cr., 336 P.2d 
913—Jones v. State, Cr., 321 P.2d 
432—Roulston v. State, Cr., 307 P. 
2d 861—Warren v. State, 226 P.2d 
320, 93 Okl.Cr. 166—Fitzgerald v. 
State, 188 P.2d 396, 85 Okl.Cr. 
376—Phillips v. State, 185 P.2d 
239, 85 Okl.Cr. 81—Abbott v. State, 
149 P.2d 514, 78 Okl.Cr. 407, modi¬ 
fied on other grounds 155 P.2d 267, 
78 Okl.Cr. 377—Daves v. State, 141 
P.2d 603, 77 Okl.Cr. 348—Lizar v. 
State, 126 P.2d 552, 74 Okl.Cr. 368 
—Nemecek v. State, 114 P.2d 492, 
72 Okl.Cr. 195, 135 A.L.R. 1149— 
Snider v. State, 108 P.2d 552, 71 
Okl.Cr. 98—Spivey v. State, 104 
P.2d 263, 69 Okl.Cr. 397—Goodwin 
v. State, 99 P.2d 181, 68 Okl.Cr. 381 
—Williams v. State, 98 P.2d 937, 
68 Okl.Cr. 348—Boyer v. State, 97 
P.2d 779, 68 Okl.Cr. 220—Michelin 
v. State, Cr., 90 P.2d 1081, 66 Okl. 
Cr. 241—Janeway v. State, 71 P.2d 
130, 62 Okl-Cr. 264—Mason v. State, 

. 65 P.2d 203, 60 Okl.Cr. 427—Brock¬ 


man v. State, 61 P.2d 273, 60 Okl. 
Cr. 75—Miller v. State, 163 P. 131, 
13 Okl.Cr. 176, L.R.A.1917D 383. 
Pa.—Commonwealth v. Wable, 114 A. 
2d 334, 382 Pa. 80—Commonwealth 
v. Strantz, 195 A. 75, 328 Pa. 33. 

Commonwealth v. Evans, 154 A. 
2d 57, 190 Pa.Super. 179—Common¬ 
wealth v. Segers, 76 A.2d 483, 167 
Pa.Super. 642. 

S.C.—State v. Brooks, 111 S.E.2d 686, 
235 S.C. 344—State v. Thompson, 
96 S.E.2d 471, 230 S.C. 473—State 
v. Whitener, 89 S.E.2d 701, 228 S.C. 
244—State v. Blackwell, 67 S.E.2d 
684, 220 S.C. 42—State v. Gregory, 
4 S.E.2d 1, 191 S.C. 212. 

Tenn.—Thompson v. State, 101 S.W. 

2d 467, 171 Tenn. 156. 

Utah.—State v. Harries, 221 P.2d 605, 
118 Utah 260. 

W.Va.— Corpus Juris Secundum quot¬ 
ed in State v. Gargiliana, 76 S.E.2d 
265, 268, 138 W.Va. 376. 

“Common scheme or plan” in this 
connection means that one act or one 
plan or scheme might involve the 
commission of two or more crimes 
under circumstances that would make 
it impossible to prove one without 
proving all. 

Nev.—Nester v. State, 334 P.2d 524. 

“This exception rests upon system 
and involves a general and composite 
plan or scheme. Some connection be¬ 
tween the crimes must be shown to 
have existed in fact and in the mind 
of the defendant, uniting them for 
the accomplishment of a common 
purpose before such evidence can be 
received.’* 

Minn.—State v. Sweeney, 231 N.W. 
225, 227, 180 Minn. 450, 73 AL.R. 
380. 

Evidence of other crimes commit¬ 
ted after as well as before offense 
charged is admissible when it tends 
to establish a common scheme or 
plan embracing the commission of a 
series of crimes so related to each 
other that proof of one tends to prove 
the other and to show accused’s | 
guilt of the crime charged. 

Fla.—Talley v. State, 36 So.2d 201, 
160 Fla. 593. 

Pa.—Commonwealth v. Segers, 76 A. 
2d 483, 167 Pa.Super. 642. 

Similar offenses 

(1) Rule stated In the text has 
been formulated in terms of similar 
offenses so related to one another 
that proof of one tends to establish 
the other. 

Ariz.—State v. Martinez, 198 P.2d 115, 
67 Ariz. 389. 

Minn.—State v. Yurkiewicz, 3 N.W.2d 
775, 212 Minn. 208. 

Mo.—State v. Saussele, 265 S.W.2d 
290. 

Okl.—Sparks v. State, 237 P.2d 159 
94 Okl.Cr. 416—Lancaster v. State 
200 P.2d 768, 88 Okl.Cr. 133. 
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(2) More specifically, evidence of 
other offenses recently committed by 
accused, similar to offense charged, 
is admissible when such evidence 
tends to establish a common scheme 
or plan, embracing commission of 
two or more offenses so related to 
each other that proof of one tends to 
establish other. 

Okl.—Wright v. State, Cr., 285 P.2d 
445—Maiden v. State, Cr., 273 P. 
2d 774—Bunn v. State, 184 P.2d 
621, 85 Okl.Cr. 14—Byers v. State, 
147 P.2d 185, 78 Okl.Cr. 267—Her- 
ren v. State, 130 P.2d 325, 75 Okl. 
Cr. 251. 

(3) Stated differently, evidence of 
commission of other crimes of simi¬ 
lar nature about same time is ad¬ 
missible as tending to show guilt of 
accused of crime charged, where it is 
part of common scheme or plan em¬ 
bracing two or more crimes so re¬ 
lated to each other that proof of one 
tends to establish other. 

Ariz.—State v. Byrd, 152 P.2d 669, 62 
Ariz. 24—Taylor v. State, 97 P.2d 
543, 55 Ariz. 13. 

Ark.—Keese v. State, 265 S.W.2d 542, 
223 Ark. 261. 

Connection with single purpose 

Evidence of another independent 
offense is admissible if it is so re¬ 
lated to, or connected with, the crime 
charged as to establish a common 
scheme, so associated that proof of 
one tends to prove the other, or if 
both are connected with a single 
purpose, and in pursuance of a sin¬ 
gle object. 

U.S.—U. S. v. Iacullo, C.A.I11., 226 
F.2d 788, certiorari denied 76 S.Ct. 
435, 350 U.S. 966, 100 L.Ed. 839. 
D.C.—Brehm v. U. S., 196 F-2d 769, 
90 U.S.App.D.C. 370, certiorari de¬ 
nied 73 S.Ct. 20, 344 U.S. 838, 97 L. 
Ed. 652. 

Crimes wholly Independent 

Evidence of accused’s commission 
of crimes other than that charged 
to prove specific crime charged on 
ground of common scheme or plan 
should never be admitted when it 
shows that accused committed other 
crimes wholly independent of that 
charged. 

Okl.—Roulston v. State, Cr., 307 P.2d 
861. 

The transactions need not be identi¬ 
cal 

Ariz.—Vigil v. State, 262 P. 14, S3 
Ariz. 51. 

Misdemeanors held within the rule. 
Minn.—State v. Sweeney, 231 N.W. 
225, 180 Minn. 450, 73 A.L.R. 380. 

56.5 Cal.—People v. Robinson, 228 
P.2d 583, 102 C.A.2d 800. 

Okl.—Warren v. State, 226 P.2d 320, 
93 OkLCr. 166—Abbott v. State, 149 
P.2d 514, 78 OkLCr. 407, reheard 
l 155 P.2d 267, 79 Okl.Cr. 377—Daves 
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with the commission of the crime on trial . 56 - 10 

So, where the crime charged is part of a plan 
or system of criminal action, evidence of other 
crimes near to it in time and of similar character 
is relevant and admissible to show the knowledge 
and intent of accused and that the act charged was 
not the result of accident or inadvertence . 57 This 
rule is often applied where the crime charged is 
one of a series of swindles or other crimes involv¬ 
ing a fraudulent intent, for the purpose of showing 
this intent ; 58 and where carrying on a particular 
business is absolutely forbidden, or a license is re¬ 
quired, by statute, and accused is tried for a vio¬ 
lation thereof, it may be shown that at other times 
than that charged in the indictment he violated the 
law, such evidence of other crimes being relevant 
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to show his system of doing business and the intent 
present in the act with which he is charged . 50 

However, generally speaking, in order to admit 
evidence of other offenses for the purpose of show¬ 
ing a common scheme, plan, or the like it must ap¬ 
pear that the evidence is clearly within the excep¬ 
tion , 59 * 5 and any doubt as to the admissibility of such 
evidence for such purpose should be resolved in 
favor of accused . 59 - 10 Evidence of other offenses 
cannot be received to show a plan or system if the 
evidence shows an entirely different system or meth¬ 
od . 60 The fact that two or more crimes were com¬ 
mitted in the same way , 61 or even in pursuance of 
the same conspiracy , 62 or were near one another in 
time , 63 has been held not to show system; and 
“system” has been declared distinguishable from 
“systematic crimes .” 64 


v. State, 141 P.2d 603, 77 Okl.Cr. 
343—Snider v. State, 108 P.2d 562, 
71 Okl.Cr. 98—Williams v. State, 
98 P.2d 937, 68 Okl.Cr. 348—Boyer 
v. State, 97 P.2d 779, 68 Okl.Cr. 
220 . 

56.10 Fla.—Talley v. State, 36 So.2d 
201, 160 Fla. 593. 

Iowa.—State v. Snyder, 59 N.W.2d 
223, 244 Iowa 1244—State v. Simp¬ 
son, 50 N.W.2d 601, 243 Iowa 65. 

Ky.—Douglas v. Commonwealth, 211 
S.W.2d 156, 307 Ky. 391. 

Miss.—Hawkins v. State, 80 So.2d 1, 
224 Miss. 309. 

Mo.—State v. Carson, App., 239 S.W. 
2d 532. 

Mont.—State v. Simpson, 95 P.2d 761, 
109 Mont. 198. 

Nev.—Nester v. State, 334 P.2d 524. 

N.Y.—People v. Formato, 143 N.Y.S. 
2d 205, 286 App.Div. 357, affirmed 
132 N.E.2d 894, 309 N.Y. 979—Peo¬ 
ple v. Putman, 24 N.Y.S.2d 334, 260 
App.DIv. 784. 

Ohio.—State v. Boss, 108 N.E.2d 77, 
92 Ohio App. 29, appeal dismissed 
108 N.E.2d 282, 158 Ohio St. 248. 

Pa.—Commonwealth v. Wable, 114 
A.2d 334, 382 Pa. 80. 

S.C.—State v. Brooks, 111 S.E.2d 
686, 235 S.C. 344—State v. Thomp¬ 
son, 96 S.E.2d 471, 230 S.C. 473- 
State v. Blackwell, 67 S.E.2d 684, 
220 S.C. 42. 

Evidence of other offenses to show 
identity generally see supra § 684. 

57. Cal.—People v. Lisenba, 94 P.2d 
569, 14 C.2d 403, affirmed 61 S.Ct. 
832, 313 U.S. 537, 85 L.Ed. 1507, 
reheard 62 S.Ct. 280, 314 U.S. 219, 86 
L.Ed. 166. 

Fla.—Suarez v. State, 115 So. 519, 
95 Fla. 42. 

Iowa.—State v. Simpson, 50 N.W.2d 
601, 243 Iowa 65. 

Kan.—Corpus Juris quoted in State 
v. Frizell, 295 P. 658, 659, 132 Kan. 

261. J 


Ky.—Sessmer v. Commonwealth, 103 
S.W.2d 647, 268 Ky. 127. 

La.—State v. Childers, 199 So. 640, 
196 La. 554. 

Mich.—People v. Jackson, 273 N.W. 
327, 280 Mich. 6. 

Mo.—State v. Fischer, 249 S.W. 46, 
297 Mo. 164. 

Mont.—State v. Hovland, 169 P.2d 
341, 118 Mont. 454. 

N.J.—State v. Lamoreaux, 80 A.2d 
213, 13 N.J.Super. 99. 

N.M.—State v. Chitwood, 285 P. 499, 
34 N.M. 505. 

Okl.—Beach v. State, 230 P. 758, 28 
Okl.Cr. 348. 

Pa.—Commonwealth v. Bell, 135 A. 
645, 288 Pa. 29. 

Tenn.—Mays v. State, 238 S.W. 1096, 
145 Tenn. 118. 

Wash.—State v. Hussey, 62 P.2d 1350, 
188 Wash. 454. 

W.Va.—Corpus Juris quoted in State 
v. Johnson, 143 S.E. 352, 353, 105 
W.Va. 598. 

Wis.—Smith v. State, 218 N.W. 822, 
195 Wis. 555. 

16 C.J. p 591 note 33. 

“The underlying reason for the ex¬ 
ception lies in the fact that a man 
may be honestly mistaken, have no 
fraudulent intent If the transaction 
stands alone, is single, but that the 
probabilities of an honest mistake di¬ 
minish as the number of similar 
transactions indicating a scheme or 
system increase." 

Idaho.—State v. Stratford, 37 P.2d 
681, 684, 55 Idaho 65. 

Mich.—People v. Bice, 173 N.W. 495, 
497, 206 Mich. 644. 

58. Mo.—Corpus Juris Secundum 
quoted in State v. Kaufman, App., 
308 S.W.2d 333, 340. 

Tenn.—Mays v. State, 238 S.W. 1096, 
145 Tenn. 118. 

W.Va.—Corpus Juris quoted in State 
v. Johnson, 143 S.E. 352, 353, 105 
W.Va. 598. 

16 C.J. p 591 note 34. 
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In prosecutions for obtaining money 
by false pretenses see infra § 691 
ill). 

59. Ala.—Corpus Juris Secundum 
cited in Jackson v. State, 14 So.2d 
593, 596, 31 Ala.App. 212, certiorari 
denied 14 So.2d 696, 244 Ala. 631. 

Md.—Corpus Juris Secundum quoted 
in Purviance v. State, 44 A.2d 474, 
478, 185 Md. 189. 

Tex.—Skipwith v. State, Cr., 68 S.W. 
278. 

16 C.J. p 592 note 35. 

59.5 Okl.—Herren v. State, 130 P.2d 
325, 75 Okl.Cr. 251. 

59.10 Okl.—Jones v. State, Cr., 321 
P.2d 432—Harris v. State, 204 P.2d 
305, 88 Okl.Cr. 422, 8 A.L.B.2d 1006 
—Byers v. State, 147 P.2d 185, 78 
Okl.Cr. 267. 

60. U.S.—Flood v. U. S., C.C.A. 
Wash., 36 F.2d 444. 

61. Tex.—Cascio v. State, 171 S.W.2d 
356, 146 Tex.Cr. 49—Lawrence v. 
State, 82 S.W.2d 647, 128 Tex.Cr. 
416—Mayes v. State, 42 S.W.2d 65, 
118 Tex.Cr. 612—Missouri v. State, 
4 S.W.2d 68, 109 Tex.Cr. 193—Walk¬ 
er v. State, 281 S.W. 1070, 103 Tex. 
Cr. 555. 

62. Tex.—Cascio v. State, 171 S.W.2d 
356, 146 Tex.Cr. 49—Lawrence v. 
State, 82 S.W.2d 647, 128 Tex.Cr. 
416. 

63. Tex.—Mayes v. State, 42 S.W.2d 
65, 118 Tex.Cr. 612. 

64. Tex.—McGowan v. State, 36 S.W. 
2d 156, 117 Tex.Cr. 74—Walker v. 
State, 281 S.W. 1070, 103 Tex.Cr. 
555. 

“Evidence of extraneous crimes 
may be admitted to develop the res 
gestae, to connect the defendant with 
the case on trial, or to show intent. 
. . . The question of system will 

not apply unless it is for some of 
the purposes stated/* 
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Acquittal . The fact that accused has been ac¬ 
quitted of the previous charge does not require the 
exclusion of evidence with respect to it for the pur¬ 
pose of showing a common plan or design, although 
the force of the evidence may be thereby weak¬ 
ened - 64 - 5 

§ 689. -Acts Constituting Continuous 

Offenses 

Where a continuing offense is charged, evidence of 
other acts is generally admissible to explain or corrobo¬ 
rate the evidence showing the act charged. 

Where the offense charged is a continuing one, 
evidence of other acts than that charged is general¬ 
ly admissible to explain or to corroborate the evi¬ 
dence showing the act charged . 65 So evidence of 
a common practice, even at dates immediately be¬ 
fore or after the date charged, is properly received 
to sustain the charge of a continuing offense, pro¬ 
vided they are sufficiently near the time charged 
to evidence intent, plan, and purpose ; 66 and evi¬ 
dence of acts and conduct of accused occurring prior 


to the date alleged in the indictment is admissible 
to show the formation of a habit continuing into 
the period in which a statute of limitations does not 
bar the prosecution . 67 However, there is authority 
that evidence of acts committed outside the period 
specified in the indictment in describing the contin¬ 
uing offense charged is inadmissible . 68 

§ 690. Mode of Proving Other Crimes 

Evidence of other crimes committed by the accused 
should be admitted only where they are substantially es¬ 
tablished, although proof beyond a reasonable doubt or 
proof of conviction is not generally required; and the 
accused is ordinarily entitled to an opportunity to deny 
or explain the other transactions. 

Library References 
Criminal Law <3^374. 

Before evidence of the commission of other 
crimes by accused is admitted, the trial court should 
satisfy itself that the evidence substantially estab¬ 
lishes the other crimes , 69 accused’s connection there¬ 
with , 69 - 6 and their connection with the offense for 


Tex.—McGowan v. State, 36 S.W. 2d 
156, 157, 117 Tex.Cr. 74. 

6^5 Cal.—People v. Lancaster, 306 
P.2d 626, 148 C.A.2d 187. 

Mich.—People v. Johnston, 43 N.W.2d 
334, 328 Mich. 213, 20 A.L.R.2d 1001. 
Pa.—Commonwealth v. Manuszak, 38 
A.2d 355, 155 Pa.Super. 309. 

65. U.S.—Corpus Juris Secundum 
cited in Doty v. U. S., C.A.Okl., 261 
F.2d 10, 13. 

Ala.—Corpus Juris quoted in Jackson 
v. State, 14 So.2d 593, 595, 31 Ala. 
App. 212, certiorari denied 14 So.2d 
596, 244 Ala. 631—Keith v. State, 
200 So. 573, 30 Ala.App. 50—Har¬ 
ris v. State, 189 So. 787, 28 Ala.App. 
528. 

Iowa.—Corpus Juris Secundum cited 

in State v. Hill, 32 N.W.2d 398, 401, 
239 Iowa 675. 

Miss.—Fortenberry v. State, 86 So.2d 
663, 227 Miss. 666—Nobles v. State, 
77 So.2d 674, 223 Miss. 24—Corpus 
Juris Secundum cited in Dossett 
v. State, 52 So.2d 490, 491, 211 Miss. 
650—Williams v. State, 43 So.2d 
389, 207 Miss. 816. 

Mo.—Corpus Juris cited in State v. 
Garrison, 116 S.W.2d 23, 25, 342 
Mo. 453. 

N.C.—Corpus Juris Secundum cited 
in State v. McClain, 81 S.E.2d 364, 
368, 240 N.C. 171. 

Okl.—O'Donley v. State, 219 P.2d 259, 
91 Okl.Cr. 352. 

Wis.—Corpus Juris cited in State v. 
Kluck, 269 N.W. 683, 686, 223 Wis. 
381. 

16 C.J. p 592 note 37. 

Issues and proof as to continuing of¬ 
fenses see Indictments and Infor¬ 
mations § 257. 


66 . Cal.—People v. Darden, 261 P. 
1045, 87 C.A. 181. 

67. Fla.—Parramore v. State, 88 So. 
472, 81 Fla. 621. 

Md.—Hitzelberger v. State, 197 A. 
605, 174 Md. 152. 

Commencement of period of limita¬ 
tions as to continuing offenses see 
supra §§ 227(1)—227(4). 

68 . Mass.—Commonwealth v. Bunge, 
121 N.E. 499, 231 Mass. 598. 

69. Cal.—Corpus Juris Secundum 
quoted at length in People v. Al¬ 
bertson, 145 P.2d 7, 22, 23 C.2d 
550. 

People v. McCullough, 322 P.2d 
289, 158 C.A.2d 310. 

Ga.—Charlton v. State, 107 S.E.2d 
840, 214 Ga. 778. 

Bacon v. State, 70 S.E.2d 54, 85 
Ga.App. 630, reversed on other 
grounds 71 S.E.2d 615, 209 Ga. 261, 
vacated on other grounds 72 S.E.2d 
463, 86 Ga.App. 703. 

Iowa.—State v. Cotton, 33 N.W.2d 880, 
240 Iowa 609—Corpus Juris Secun¬ 
dum oited in State v. Dunne. 15 
N.W.2d 296, 302, 234 Iowa 1185- 
State v. Porter, 294 N.W. 898, 229 
Iowa 882. 

Miss.—Hawkins v. State, 80 So.2d 1, 
224 Miss. 309. 

Mo.—Corpus Juris Seoundum cited 

in State v. Medley, 232 S.W.2d 519, 
524, 360 Mo. 1032, certiorari denied 
71 S.Ct. 568, 340 U.S. 956, 95 L.Ed. 
689—Corpus Juris cited in State v. 
Flores, 55 S.W.2d 953, 956, 332 Mo. 
74—State v. Hyde, 136 S.W. 316, 
234 Mo. 200, Ann.Cas.l912D, 191. 

State v. Bray, App., 278 S.W.2d 
49. 


Ohio.—Scott v. State, 141 N.E. 19, 

107 Ohio St. 475. 

State v. Roberts, App., 131 N.E. 
2d 665. 

Okl.—Byers v. State, 147 P.2d 185, 78 
Okl.Cr. 267. 

Pa.—Commonwealth v. Petrillo, 12 
A.2d 317, 338 Pa. 65. 

Tex.—Reed v. State, 59 S.W.2d 377, 
123 Tex.Cr. 452. 

Vt.—State v. Howard, 183 A. 497, 

108 Vt. 137. 

“The fact that an unproven charge 
has been made against one does not 
tend logically to prove guilt of an 
offense." 

U.S.—Souza v. U. S., C.C.A.Cal., 5 F. 
2d 9, 11. 

Evidence not constituting substan¬ 
tial proof 

Ohio.—State v. Roberts, App., 131 N. 
E.2d 665. 

69.5 Cal.—People v. Edwards, 323 P. 

2 d 484, 159 C.A.2d 208. 

Ga.—Robinson v. State, 7 S.E.2d 758, 
62 Ga.App. 355. 

Iowa.—State v. Porter, 294 N.W. 898, 
229 Iowa 882. 

Mo.—State v. Bray, App., 278 S.W.2d 
49. 

Neb.—Hertz v. State, 71 N.W.2d 113, 
160 Neb. 640. 

Tex.—Perez v. State, 310 S.W.2d 334, 
165 Tex.Cr. 639. 

Unless accused is satisfactorily 
shown to be party to the commission 
of extraneous offense, evidence there¬ 
of should not be received even 
though proof of extraneous offense 
comes within some of the exceptions 
to exclusion. 

Tex.—Shepherd v. State, 158 S.W.2d 
1010, 143 Tex.Cr. 387. 
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which accused is being tried ; 69 * 10 and clear and 
convincing proof , 70 or the making out of at least a 
prima facie case , 71 has been required. 

Evidence of a vague and uncertain character, of¬ 
fered for the purpose of showing that accused has 
been guilty of similar offenses, should not be ad¬ 
mitted under any pretense whatever ; 72 nor is mere 
proof of arrest 72 - 5 or indictment 72 - 10 or mere sus¬ 


picion, or proof of a suspicious circumstance , 73 suf¬ 
ficient. So, before guilty intent may be inferred 
from other similar crimes, they must be established 
by evidence which is legal and competent 74 and 
plain, clear, and conclusive . 75 However, although 
there is authority to the contrary , 75 - 5 the evidence 
need not prove the commission of the other crimes 
beyond a reasonable doubt ; 76 it need only tend to 


Beceipts not issued 1)7 accused 
In prosecution of clerk for misap¬ 
plication of county funds, fact that 
some of the altered receipts may not 
have been issued by clerk did not 
render them inadmissible to show 
system and in proof of identity and 
fraudulent intent of clerk, where 
they were written and issued in the 
department over which the clerk had 
supervision. 

Tex.—Campbell v. State, 294 S.W.2d 
125, 163 Tex.Cr. 545. 

69.10 Ga.—Robinson v. State, 7 S.E. 

2d 758, 62 Ga.App. 355. 

Pa.—Commonwealth v. Petrillo, 12 
A.2d 317, 338 Pa. 65. 

Facts must exist fu r n ishin g proof 
of common scheme or plan before ev¬ 
idence of related crimes may be re¬ 
ceived in evidence. 

Minn.—State v. De Pauw, 74 N.W,2d 
297, 246 Minn. 91. 

70. U.S.—L&biosa v. Government of 
Canal Zone, C.A.Canal Zone, 198 F. 
2d 282—Gart v. U. S., C.C.A.C 0 I 0 ., 
294 F. 66. 

U. S. y. Cohen, D.C.Pa., 73 F. 
Supp. 96. 

Iowa.—State v. Porter, 294 N.W. 898, 
229 Iowa 882—State v. Yarham, 
221 N.W. 493, 206 Iowa 833. 

Neb.—Hertz v. State, 71 N.W.2d 113, 
160 Neb. 640. 

Tex.—Haley v. State, 209 SW. 675, 
84 Tex.Cr. 629, 3 A.L.R. 779. 

Proof of both commission and of 
accused’s connection with other of¬ 
fense must be clear and convincing. 
Tenn.—Wrather v. State, 169 S.W.2d 
854, 179 Tenn. 666, 

Accused must be clearly connect¬ 
ed with the other offenses before ev¬ 
idence thereof is received. 

Cal.—People v. Edwards, 323 P.2d 
484, 159 C.A.2d 208. 

Hearsay evidence of other offenses 
Is inadmissible. 

Ill.—People v. Ullrich, 132 N.E. 488, 
299 Ill. 250. 

71. Fla.— Corpus Juris Secundum 
cited in Singer v. State, 109 So.2d 
7, 25. 

Pa.—Commonwealth v. Petrillo, 12 
A.2d 317, 338 Pa. 65. 

Vt.—State v. Howard, 183 A. 497, 108 
Vt. 137. 

Wyo.— Corpus Juris cited In State v. 
Jones, 191 P. 1075, 1077, 27 Wyo. 
46. 


72, U.S.—Kraft v. U. S., C.A.Minn., 
238 F.2d 794—Labiosa v. Govern¬ 
ment of Canal Zone, C.A.CanaI 
Zone, 198 F.2d 282—Fabacher v. U. 
S., C.C.A.La., 20 F.2d 736— Corpus 
Juris cited in Paris v. U. S., Okl., 
260 F. 529, 531, 171 C.C.A. 313. 

Ind.— Corpus Juris Secundum quoted 
in Todd v. State, 101 N.E.2d 45, 49, 
229 Ind. 664. 

Ohio.—Baxter v. State, 110 N.E. 456, 
91 Ohio St. 167. 

Vt.—State v. Howard, 183 A. 497, 
108 Vt. 137. 

Evidence of connection 

If the evidence connecting the oth¬ 
er crime with offense for which ac¬ 
cused is indicted Is so dubious that 
judge does not clearly perceive the 
connection, benefit of doubt should be 
given to accused and the evidence of 
the other crime excluded. 

Ga.—Robinson v. State, 7 S.E.2d 758, 
62 Ga.App. 355. 

Investigation 

In prosecution for grand theft and 
violation of the Corporate Securi¬ 
ties Act in connection with sale of 
stock in gold recovery corporation, 
it was improper to question one of 
defendants relative to investigation 
of his activities in Mexican gold 
transaction, as distinguished from 
conviction of a felony. 

Cal.—People v. Flumerfelt, 115 P.2d 
215, 46 C.A.2d 1. 

72.5 Ill.—People v. Bennett, 110 N.E. 
2d 175, 413 Ill. 601. 

72.10 Ga.—Waters v. State, 61 S.E. 
2d 794, 82 Ga.App. 608. 

In Texas 

(1) In liquor prosecution, com¬ 
plaints and informations which were 
basis of accused's former liquor con¬ 
victions were held not admissible in 
evidence. 

Tex.—Smiley v. State, 174 S.W.2d 
973, 146 Tex.Cr. 342. 

(2) However, proof showing in¬ 
dictment for a similar offense pend¬ 
ing against accused and dismissal 
thereof after sum of money was paid 
injured person therein was held ad¬ 
missible on question of intent and 
motive, although it was stated that 
proof as to details of the crime 
charged should not have been receiv¬ 
ed. 

Tex.—Powell v. State, 180 S.W.2d 
358, 147 Tex.Cr. 320. 
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73- U.S.—Fabacher v. U. S., C.C.A. 
La., 20 F.2d 736. 

Gart v. U. S., C.C.A.Colo. f 294 F. 

66 . 

Cal.— Corpus Juris Secundum cited in 
People v. Albertson, 145 P.2d 7, 22, 
23 C.2d 550. 

People v. McCullough, 322 P.2d 
289, 158 C.A.2d 310. 

Iowa.— Corpus Juris Secundum cited 
In State v. Dunne, 15 N.W. 2d 296, 
302, 234 Iowa 1185—State v. Porter, 
294 N.W. 898, 229 Iowa 882—State 
v. Yarham, 221 N.W. 493, 206 Iowa 
833. 

Miss.—Hawkins v. State, 80 So.2d 1, 
224 Miss. 309. 

Pa.—Commonwealth v. Petrillo, 12 A. 
2d 317, 338 Pa. 65. 

Tex.—Haley v. State, 209 S.W. 675, 
84 Tex.Cr. 629, 3 A.L.R. 779. 

Vt.—State v. Howard, 183 A. 497, 
108 Vt. 137. 

74. U.S.—Kraft v. U. S., C.A.Minn., 
238 F.2d 794. 

Ga.—Waters v. State, 61 S.E.2d 794, 
82 Ga.App. 608. 

Idaho.—State v. Proud, 262 P.2d 1016, 
74 Idaho 429. 

Mo.— Corpus Juris cited in State v. 
Flores, 55 S.W.2d 953, 956, 332 Mo. 
74. 

S.C.—State v. Lyle, 118 S.E. 803, 125 
S.C. 406. 

75. U.S.—Henderson v. U. S., C.C.A. 
Cal., 143 F.2d 681—Paris v. U. S., 
Okl., 260 F. 529, 171 C.C.A. 313. 

U. S. v. Cohen, D.C.Pa., 73 F. 
Supp. 96. 

Inference 

“Criminal Intent cannot be estab¬ 
lished through inference of prior 
acts.’* 

Ill.—People v. Cheney, 13 N.E.2d 171, 
174, 368 Ill. 131, 114 A.L.R. 1514. 

75.5 Tex.—Ernster v. State, 308 S. 
W.2d 33, 165 Tex.Cr. 422—Lankford 
v. State, 248 S.W. 389, 93 Tex.Cr. 
442. 

76. Cal.—People v. Kerns, 285 P.2d 
81, 134 C.A.2d 110—People v. Rick- 
son, 246 P.2d 700, 115 C.A.2d 475- 
People v. Consigli, 232 P.2d 526, 
105 C.A.2d 104. 

Fla.— Corpus Juris Secundum cited 
in Singer v. State, 109 So.2d 7, 25. 
Hawaii.—Territory of Hawaii v. 
Caminos, 38 Hawaii 628—Territory 
v. Awana, 28 Hawaii 546. 

Ill.—State v. Dougherty, 107 NE. 
695, 266 Ill. 420. 
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prove accused guilty thereof . 77 

Proof of other offenses may be made by produc¬ 
ing the record of conviction thereof , 78 and in the 
absence of a statute providing otherwise , 78 • 5 where 
the state seeks to prove the commission of another 
offense by proof of conviction thereof, the record of 
the conviction must be produced . 79 However, proof 
of the commission of another offense is not limited 
to proof of conviction thereof , 79 - 5 and the commis¬ 


sion of another offense may be proved in the same 
way that any other material fact may be estab¬ 
lished . 79 * 10 Other offenses may be proved by cir¬ 
cumstantial evidence or the direct evidence of a wit¬ 
ness who saw the crime committed , 80 or by a con¬ 
fession of accused , 81 although in the case of an ex¬ 
trajudicial confession there must be other proof 
that such crimes were committed . 82 It is not per¬ 
missible to prove another crime by hearsay 83 or 


Ind.—Lund v. State, 190 N.E. 850, 207 
Ind. 347. 

Mich.—People v. Allen, 88 N.W.2d 
433, 351 Mich. 535. 

Mo.—State v. Meininger, 268 S.W. 71, 
306 Mo. 675—State v. Hyde, 136 S. 
W. 316, 234 Mo. 200, Ann.Cas.1912D, 
191. 

Nev.—Corpus Juris Secundum cited 
in State v. Blackwell, 200 P.2d 698, 
699, 65 Nev. 405. 

Ohio.—Scott v. State, 141 N.E. 19, 
107 Ohio St. 475, disapproving and 
overruling Baxter v. State, 110 N. 
E. 456, 91 Ohio St. 167. 

77- Cal.—People v. Keene, 275 P.2d 
804, 128 C.A.2d 520. 

Hawaii.—Territory of Hawaii v. 
Caminos, 38 Hawaii 628—Territory 
v. Awana, 28 Hawaii 546. 

Nev.—Corpus Juris Secundum cited 
in State v. Blackwell, 200 P.2d 698, 
699, 65 Nev. 405. 

78. Ill.—People v. Bennett, 110 N.E. 
2d 175, 413 Ill. 601. 

N.Y.—Corpus Juris Secundum cited 
in People v. Formato, 143 N.Y.S. 
2d 205, 211, 286 App.Div. 357, 64 
A.L.R.2d 812, affirmed 132 N.E.2d 
894, 309 N.Y. 979. 

Pa.—Commonwealth v. Klier, 79 Pa. 
Dist. & Co. 155. 

Tex.—Smiley v. State, 174 S.W.2d 
973, 146 Tex.Cr. 342—Crass v. 

State, 20 S.W. 579, 31 Tex.Cr. 312. 
Wash.—State v. Wilson, 174 P.2d 
553, 26 Wash.2d 468. 

16 C.J. p 592 note 39. 

Contra Gay v. State, 41 S.B. 685, 115 
Ga. 204. 

If original evidence of offenses is 
admissible, evidence of conviction is 
admissible. 

N.Y.—People v. Formato, 143 N.Y.S. 
2d 205, 286 App.Div. 357, affirmed 
132 N.E.2d 894, 309 N.Y. 979. 

Indictment and plea of guilty or ver¬ 
dict 

Ga.—Bacon v. State, 70 S.E.2d 54, 85 
Ga.App. 630, reversed on other 
grounds 71 S.E.2d 615, 209 Ga. 261, 
vacated on other grounds 72 S.E.2d 
463, 86 Ga.App. 703—Williams v. 
State, 9 S.E.2d 697, 62 Ga.App. 679. 

Proof of identity required 

(1) Evidence of a prior conviction 
was Inadmissible in absence of evi¬ 
dence identifying accused as defend¬ 
ant in prior case. 


Tex.—Franklin v. State, 291 S.W.2d 
322, 163 Tex.Cr. 330. 

(2) In prosecution of ‘William 
Johnson,” where record of convic¬ 
tion of “Wm, Andrew Johnson” for 
another offense was introduced, rec¬ 
ord should not have been received in 
evidence since there was no identity 
of names and no proof that the par¬ 
ties were the same. 

Mo.—State v. Johnson, 293 S.W.2d 
907. 

(3) However, evidence of convic¬ 
tion of person described by accused’s 
name for same or similar offense is 
not Inadmissible because there Is no 
affirmative proof of accused’s identi¬ 
ty with the person previously con¬ 
victed. 

Ga.—Vann v. State, 33 S.E.2d 742, 72 
Ga.App. 301—Hall v. State, 13 S. 
E.2d 868, 64 Ga.App. 644, certiorari 
denied Hall v. State of Georgia, 
62 S.Ct. 113, 314 U.S. 659, 86 L.Ed. 
528—Williams v. State, 9 S.E.2d 
697, 62 Ga.App. 679. 

Penalty and conviction part of same 
record 

Trial court did not err in permit¬ 
ting penalties Imposed on accused 
after his conviction of other offense 
to be read to jury where penalty and 
conviction were part of same record 
and record was that of court-martial 
where sentence following conviction 
must be approved by commanding of¬ 
ficer, and where such sentence and 
approval were all part of one docu¬ 
ment. 

Pa.—Commonwealth v. Thompson, 79 
A.2d 401, 367 Pa. 102, certiorari de¬ 
nied Thompson v. Commonwealth 
of Pennsylvania, 72 S.Ct. 58, 342 
U.S. 835, 96 L.Ed. 631, certiorari 
denied 72 S.Ct. 370, 342 U.S. 929, 96 
L.Ed. 692. 

Affirmance of prior conviction 

Where accused admitted charge of 
previous conviction, evidence that 
prior conviction had been affirmed on 
appeal was relevant to a determina¬ 
tion of weight to be given the prior 
conviction. 

Cal.—People v. Peete, 169 P.2d 924, 
28 C.2d 306, certiorari denied 67 S. 
Ct. 356, 329 U.S. 790, 91 L.Ed. 677, 
rehearing denied 67 S.Ct. 490, 329 
U.S. 832, 91 L.Ed. 705, certiorari 
denied 67 S.Ct. 1185, 331 U.S. 783, 

I 91 L.Ed. 1815. 


78.5 "Wash.—State v. Wilson, 174 
P.2d 553, 26 Washed 468. 

79. III.—People v. Reed, 122 N.E. 
806, 287 Ill. 606—People v. Schall- 
man, 113 N.E. 113, 273 Ill. 564. 

Ohio.—State v. Gutilla, App., 99 N.E. 
2d 506. 

79.5 U.S.—'Weiss v. U. S., C.C.A.La., 
122 F.2d 675, certiorari denied 62 
S.Ct. 300, 314 U.S. 687, 86 L.Ed. 
550, rehearing denied 62 S.Ct. 478, 
314 U.S. 716, 86 L.Ed. 570. 

Ga.—New v. State, 20 S.E.2d 617, 
67 Ga.App. 442. 

79.10 U.S.—'Weiss v. U. S., C.C.A.La., 
122 F.2d 675, certiorari denied 62 
S.Ct. 300, 314 U.S. 687, 86 L.Ed. 
550, rehearing denied 62 S.Ct. 478, 
314 U.S. 716, 86 L.Ed. 570. 
Evidence held admissible 
U.S.—Banning v. U. S., C.C.A.Mich., 
130 F.2d 330, certiorari denied 63 
S.Ct. 434, 317 U.S. 695, 87 L.Ed. 
556. 

80. La.—State v. McFarlain, 8 So. 
600, 42 La.Ann. 803. 

Tex.—Kunde v. State, 3 S.W. 325, 22 
Tex.App. 65. 

Sufficient foundation for admission 
of fictitious checks 
In forgery prosecution police In¬ 
spector’s statement that certain 
checks, which accused asserted were 
not related to the offense charged, 
were fictitious and similarities which 
such checks bore to one on which 
prosecution was based, coupled with 
accused’s admissions, furnished basis 
for Inferences concerning accused’s 
knowledge of the fictitious character 
of the check In suit and, thus, a 
foundation for admission of such 
other checks in evidence. 

Cal.—People v. Sheeley, 311 P.2d 883, 
151 C.A.2d 611. 

81. Mass.—Commonwealth v. Rus¬ 
sell, 30 N.E. 763, 156 Mass. 196. 

Mo.—State v. Jones, 71 S.W. 680, 
171 Mo. 401, 94 Am.S.R. 7 86 . 

82. Cal.—People v. HInshaw, 182 P. 
59, 40 C.A. 672. 

Mo.—State v. Patterson, 149 S.W.2d 
332, 347 Mo. 802—Corpus Juris cit¬ 
ed in State v. Flores, 55 S.W.2d 953, 
956, 332 Mo. 74. 

83. Ark.—Shuffield v. State, 179 S.W. 
650, 120 Ark. 458. 

Ga.—Cooper v. State, 79 S.E. 908, 
13 Ga.App. 697. 
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by oral testimony as to the contents of a record . 84 

The general rule against the admissibility of evi¬ 
dence of one crime to prove another has been said 
to be equally applicable whether the evidence is elic¬ 
ited from accused or from witnesses for the pros¬ 
ecution . 85 Where such evidence is admissible, it 
should ordinarily be introduced as part of the state’s 
evidence in chief . 85 * 5 However, it has been held 
that prior convictions or criminal records may be 
brought out either on cross-examination or by ex¬ 
trinsic testimony ; 86 although other authority holds 
against such proof by accused on cross-examina¬ 
tion . 87 

Denial or explanation by accused. When evi¬ 
dence of other crimes or acts has been introduced, 
accused is ordinarily entitled to opportunity to deny 
them , 88 or to explain the transactions . 89 He may 
explain why he pleaded guilty ; 90 or, if acquitted, he 
may prove the acquittal , 91 as by introducing the 
record thereof , 92 and thus nullify the weight of the 
evidence of the crime . 93 However, evidence offered 
by accused concerning the details of a prior con¬ 
viction or in explanation or mitigation thereof has 
been held to be inadmissible as irrelevant . 93 - 5 

Corroboration. Testimony of an accomplice as 
to other offenses is inadmissible when not corrobo¬ 
rated . 93 - 10 In prosecutions for sexual offenses 
where corroboration of the prosecutrix’ testimony 
with respect to the offense charged is required, 
testimony of the prosecutrix as to other like or 
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similar offenses prior or subsequent to the act 
charged is inadmissible unless it is sufficiently cor¬ 
roborated . 93 - 15 On the other hand, where corrobora¬ 
tion of the prosecutrix’ testimony with respect to the 
offense charged is not required, as where she is 
under the age of consent and incapable of being an 
accomplice, it appears that her testimony as to 
other offenses may be admissible without corrobora¬ 
tion . 93 * 20 

§ 691(1). In Prosecutions for Particular Of¬ 
fenses 

Library References 

Criminal Law <§^369-373. 

The application of the general rules with respect 
to the admissibility of evidence that accused has 
committed another crime unconnected with the one 
on trial to prosecutions for particular offenses is 
discussed in the sections immediately following. 

§ 691(2). - Abortion 

In a prosecution for abortion, evidence of other such 
offenses is admissible to show intent and knowledge when 
these are elements of the crime charged and at issue, or 
to show a general design or practice of criminal abortions, 
but such evidence is not admissible to prove that the 
accused committed the act charged. 

In a prosecution for abortion, or for attempting 
to procure an abortion, evidence tending to show 
other offenses is inadmissible except as brought 
within one or more of the exceptions to the general 
rule prohibiting the admission of such evidence . 94 


Idaho.—Corpus Juris Secundum cited 

in State v. Proud. 262 P.2d 1016, 
1021, 74 Idaho 429. 

84. Ky.—Blair v. Commonwealth, 
188 S.W. 390, 171 Ky. 319. 

85. See supra § 682. 

85.5 Ind.—Woods v. State, 119 NJ). 
2d 558, 233 Ind. 320. 

86 . Pa.—Commonwealth v. Wil¬ 

liams, 160 A. 602. 307 Pa. 134. 

Wash.—State v. Wilson, 174 P.2d 553, 
26 Wash.2d 468. 

To meet direct testimony of good 
faith 

Where accused’s testimony on di¬ 
rect examination tends to show good 
faith, or absence of criminal intent, 
he may be asked on cross-examina¬ 
tion whether he had committed other 
offenses of the same nature. 

Colo.—Todd v. People, 261 P. 661, 82 
Colo. 541. 

87. Ky.—Marcum v. Commonwealth, 
71 S.W.2d 17, 264 Ky. 120. 

88 . Cal.—Corpus Juris Secundum 
cited in. People v. Zerillo, 223 P.2d 
223, 228, 36 C.2d 222. 

People v. Stutsman, 225 P. 477, 
66 CJL 134. 


89. U.S.—McLendon v. U. S., C.C.A. 
Tenn., 13 F.2d 777. 

Cal.—Corpus Juris Secundum cited 
in People v. Zerillo, 223 P.2d 223, 
228, 36 C.2d 222. 

People v. Stutsman, 225 P. 477, 
66 C.A. 134. 

Ohio.—State v. Roberts, App., 131 N. 
E.2d 665. 

Or.—State v. Germain, 103 P. 521, 54 
Or. 395. 

Wash.—State v. Sexsmith, 57 P.2d 
1249, 186 Wash. 345. 

90. U.S.—U. S. v. Stickle, C.C.Wis., 

| 15 P. 798. 

91. Iowa.—State v. Leahy, 54 N.W. 
2d 447, 243 Iowa 959. 

Neb.—Koenigstein v. State, 162 N. 
W. 879, 101 Neb. 229. 

92. Ala.—Mitchell v. State, 37 So. 
76, 140 Ala. 118, 103 Am.S.R. 17. 

93. Del.—State v. Tindal, 5 Del. 488. 
93.5 Mo.—State v. Velanti, 331 S.W. 

2d 542. 

93.10 Or.—State v. Stacey, 56 P.2d 
1152, 153 Or. 449. 

93.15 Cal.—People v. Bowles, App., 
2 Cal.Rptr. 896—People v. Smitt- 
camp, 161 P.2d 983, 70 C.A.2d 741. | 
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Admissibility of evidence of other 
offenses in prosecutions for sexual 
crimes generally see infra §5 691 
(29)—691(39). 

93.20 Cal.—People v. Bowles, App., 
2 Cal.Rptr. 896. 

94. Cal.—People v. Califro, 261 P.2d 
332, 120 C.A.2d 504, certiorari de¬ 
nied Califro v. People of State of 
California, 74 S.Ct. 708, 347 U.S. 
959, 98 L.Ed. 1103. 

Idaho.—State v. Proud, 262 P.2d 1016, 
74 Idaho 429. 

Utah.—State v. Cragun, 38 P.2d 1071, 
85 Utah 149, concurring opinion of 
Straup, C. J. 

General rule see supra § 682. 

Detailed testimony relating to oth¬ 
er offense is not admissible. 

Ill.—People v. Tilley, 94 N.E.2d 328, 
406 Ill. 398. 

Evidence of prior unrelated crimes 

is inadmissible. 

Ohio.—State v. Hollos, 65 N.E.2d 144, 
76 Ohio App. 521. 

Xn a trial for the sale of articles 

purporting to be for causing an un¬ 
lawful abortion, evidence of other 
transactions with other women, 
“each one of which consisted of a 



22A C.J.S, 


CRIMINAL LAW § 691(2) 


Evidence of other crimes is not admissible for the 
purpose of establishing that accused committed the 
act charged , 94 * 6 or merely to show that it is more 
probable that accused is guilty of the crime for 
which he is on trial . 94 * 10 

Evidence of other acts of abortion by accused on 


the same or other women is competent and admis¬ 
sible , 94 * 16 whether such acts are before, contem¬ 
poraneous with, or, in a proper case, after the act 
of abortion charged , 96 where not too remote in 
time , 96 * 6 and such evidence is admitted for the pur¬ 
pose of showing the intent with which the act 
charged was done , 96 as against a claim of an in- 


crime in itself, and was in no way 
connected with the sale” charged, is 
inadmissible, as not coming within 
any of the exceptions to the general 
rule. 

N.Y.—People v. Spier, 105 N.Y.S. 741, 
120 App.DIv. 786. 

Records as to other patients 

In prosecution for feloniously em¬ 
ploying instrument with intent to 
bring about a miscarriage, permit¬ 
ting further questioning of accused 
concerning cards found in his office 
on which were written names of sev¬ 
eral women and notations as to fees 
charged, after instructing Jury to 
disregard part of subject matter of 
inquiries, was error as being only for 
purpose of inducing jury to believe 
that accused was in the habit of per¬ 
forming abortions. 

Cal.—People v. Darby, 148 P.2d 28, 
64 C.A.2d 25. 

Subsequent events 

Evidence of subsequent events not 
directly related to the commission 
of the prior offense, such as the post¬ 
operative condition of the woman on 
whom the other abortion was per¬ 
formed, is not relevant to the issue 
of criminal intent and Is not admis¬ 
sible. 

Ill.—People v. Stanko, 84 N.E.2d 839, 
402 Ill. 558. 

94.5 Ill.—People v. Hobbs, 130 N.E. 
779, 297 Ill. 399. 

W.Va.—State v. Evans, 66 S.E.2d 545, 
136 W.Va. 1. 

94.10 Cal.—People v. Darby, 148 P. 
2d 28, 64 C.A.2d 25. 

Evidence of other abortions held In¬ 
admissible 

Where, in prosecution for feloni¬ 
ously employing an Instrument with 
Intent to bring about a miscarriage, 
no testimony was introduced show¬ 
ing that any instrument was used, 
and according to testimony of accus¬ 
ed treatment given by him was such 
as was customarily given to female 
patients, the admission of testimo¬ 
ny that on two occasions prior to 
date of abortion charged, accused had 
performed abortions on other women, 
was error. 

Cal.—People v. Darby, supra. 

94.15 Pa.—Commonwealth v. Basil- 
one, O. & T., 34 North.Co. 140. 

S.C.—State v. Steadman, 59 S.E.2d 
168, 216 S.C. 579, certiorari denied 
71 S.Ct. 78, 340 U.S. 850, 95 L.Ed. 
623, rehearing denied 71 S.Ct. 205, 
340 U.S. 894, 95 L.Ed. 648. 


95. D.C.—Harper v. U. S., 239 F.2d 
945, 99 U.S.App.D.C. 324. 

Ill.—Scott v. People, 30 N.E. 329, 
141 Ill. 195. 

N.J.—State v. Sturchio, 32 A.2d 577, 
130 N.J.Law 259, affirmed 36 A.2d 
301, 131 N.J.Law 256. 

Pa.—Commonwealth v. Basilone, O. & 

T., 34 North.Co. 140. 

Utah.—Corpus Juris quoted In State 
v. Cragun, 38 P.2d 1071, 1078, 85 
Utah 149. 

Prior abortions 

Cal.—People v. Darby, 148 P.2d 28, 
64 C.A.2d 25. 

D.C.—U. S. v. Harper, D.C., 137 F. 
Supp. 4, affirmed 239 F.2d 945, 99 U. 
S.App.D.C. 324. 

Ill.—People v. Heidman, 144 N.E.2d 
580, 11 I11.2d 501, certiorari denied 
Heidman v. People of State of Il¬ 
linois, 78 S.Ct. 412, 355 U.S. 931, 2 
L.Ed.2d 414—People v. Stanko, 84 
N.E.2d 839, 402 Ill. 558. 

Similar acts “at or about the same 
time” 

Neb.—Rice v. State, 234 N.W. 566, 
568, 120 Neb. 641. 

Admission of prior acts 

(1) Evidence of acts of abortion 
subsequent to the act charged is ad¬ 
missible when accompanied by evi¬ 
dence of prior or contemporaneous 
acts of like nature. 

W.Va—State v. Evans, 66 S.E.2d 545, 
136 W.Va. 1. 

(2) Evidence of subsequent acts of 
abortion by accused on other and 
different women is not admissible 
where no such prior acts are proved. 
Ill.—People v. Hobbs, 130 N.E. 779, 

297 Ill. 399. 

95.5 S.C.—State v. Steadman, 59 S. 
E.2d 168, 216 S.C. 579, certiorari 
denied 71 S.Ct. 78, 340 U.S. 850, 95 
L.Ed. 623, rehearing denied 71 S. 
Ct. 205, 340 U.S. 894, 95 L.Ed. 648. 
Three months 

In prosecution for abortion, evi¬ 
dence that accused was performing 
other abortions three months after 
commission of offense with which 
accused was charged was held inad¬ 
missible on the ground that there 
was not a natural or obvious connec¬ 
tion with the crime charged. 

Wash.—State v. Folsom, 183 P.2d 510, 
28 Wash.2d 421. 

96. Ariz.—State v. Boozer, 291 P.2d 
786, 80 Ariz. 8—Hightower v. State, 
158 P.2d 156, 62 Ariz. 351. 

Cal.—People v. Vosburg, 266 F.2d 
927, 123 C.A.2d 535—People v. 
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Green, 245 P.2d 526, 111 C.A.2d 794 
—People v. Collins, 182 P.2d 585, 
80 C.A.2d 526, certiorari denied 
Collins v. Duffy, 69 S.Ct. 16, 335 

U.S. 831, 93 L.Ed. 384, certiorari 
denied 69 S.Ct. 1524, 337 U.S. 961, 
93 L.Ed. 1759—People v. Darby, 
148 P.2d 28, 64 C.A.2d 25—People v. 
Hickok, 204 P. 555, 56 C.A. 13. 

Colo.—Ferguson v. People, 192 P.2d 
523, 118 Colo. 54. 

Del.—State v. Brown, 85 A. 797, 26 
Del. 499. 

D.C.—U. S. v. Harper, D.C., 137 F. 
Supp. 4, affirmed 239 F.2d 945, 99 
U.SA.pp.D.C. 324. 

Ga.—Guiffrida v. State, 7 S.E.2d 34, 
61 Ga.App. 595. 

Idaho.—State v. Proud, 262 P.2d 1016, 
74 Idaho 429. 

Ill.—People v. Heidman, 144 N.E.2d 
580, 11 I11.2d 501, certiorari denied 
Heidman v. People of State of Il¬ 
linois, 78 S.Ct. 412, 355 U.S. 931, 2 
L.Ed.2d 414—People v. Hobbs, 130 
N.E. 779, 297 Ill. 399—People v. 
Tilley, 94 N.E.2d 328, 406 Ill. 398— 
People v. Stanko, 84 N.E.2d 839, 402 
Ill. 558—People v. Peyser, 44 N.E. 
2d 58, 380 Ill. 404—People v. 

Schultz-Knighten, 115 N.E. 140, 277 
Ill. 238. 

Iowa.—State v. Snyder, 59 N.W.2d 
223, 244 Iowa 1244—State v. Row- 
ley, 195 N.W. 881, 197 Iowa 977. 

Ky.—Clark v. Commonwealth, 63 S. 
W. 740, 111 Ky. 443. 

Md.—Wilson v. State, 26 A.2d 770, 
181 Md. 1. 

Mich.—People v. Holcomb, 103 N.W. 
2d 457, 360 Mich. 362. 

Neb.—Rice v. State, 234 N.W. 566, 
120 Neb. 641. 

N.J.—State v. Brandenburg, 58 A.2d 
709, 137 N.J.Law 124—State v. 

Sturchio, 32 A.2d 577, 130 N.J.Law 
259, affirmed 36 A.2d 301, 131 N.J. 
Law 256—State v. Weiss, 31 A.2d 
848, 130 N.J.Law 149, affirmed 35 
A.2d 895, 131 N.J.Law 228. 

Ohio.—Clyne v. State, 174 N.E. 767, 
123 Ohio St. 234, appeal dismissed 
Cline v. State of Ohio, 51 S.Ct. 
653, 283 U.S. 810, 75 L.Ed. 1428. 

Okl.—Smith v. State, 175 P.2d 348, 
83 Okl.Cr. 209. 

Pa.—Commonwealth v. Smalansky, O. 
& T., 64 Dauph.Co. 310—Common¬ 
wealth v. Playfair, O. & T., 31 
West.L.J. 273. 

R. I.—State v. Durkee, 26 A.2d 604, 
68 R.I. 73. 

S. C.—State v. Steadman, 59 S.E.2d 
168, 216 S.C. 579, certiorari denied 
71 S.Ct. 78, 340 U.S. 850, 95 L.Ed. 
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nocent operation for a lawful purpose , 97 provided, 
it has been held, there is sufficient competent evi¬ 
dence to establish the act for which accused is being 
tried . 97 - 5 

Evidence of other acts of abortion is also ad¬ 
missible for the purpose of showing guilty knowl¬ 
edge by accused , 98 a state of mind or course of con¬ 
duct by him over a period of time , 98 - 5 motive , 98 - 10 
identity , 98 * 15 the absence of mistake or accident , 98 * 20 
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that the operation was not necessitated by the con¬ 
dition of health of the victim , 98 * 25 that accused 
had the means for committing the crime charged 
and knowledge as to their use , 98 * 30 and preparation 
to commit the act charged . 98 - 35 Such evidence has 
been held admissible where such other abortions 
were similar to the one at issue and similar means 
were employed , 98 * 40 but not where they were ef¬ 
fected by means different from the one for which 
accused is on trial . 98 - 45 


623, rehearing denied 71 S.Ct. 205, 
340 TJ.S. 894, 95 L.Ed. 648—State 
v. Sharpe, 135 S.E. 635, 138 S.C. 
58. 

Tenn.—Miller v. State, 225 S.W.2d 62, 
189 Tenn. 281, 15 A.L.R.2d 1076. 
Tex.—Parnell v. State, Cr., 312 S. 
W.2d 506. 

Utah.—Corpus Juris quoted in State 
v. McCurtain, 172 P. 481, 482, 52 
Utah 63. 

Wash.—State v. Pryor, 121 P. 56, 67 
Wash. 216. 

W.Va.—State v. Evans, 66 S.E.2d 545, 
136 W.Va. 1. 

1 C.J. p 329 note 40. 

Well-considered case 
Mich.—People v. Seaman, 65 N.W. 
203, 107 Mich. 348, 61 Am.S.R. 326. 

Presumption arises from repeated 
acts 

Although a single abortion may 
have been committed for a sufficient 
reason and with no criminal inten¬ 
tion, repeated acts of that character 
may create a reasonable presump¬ 
tion that they were not done to pre¬ 
serve life or ignorantly, hut with 
criminal intent and knowledge, and, 
the more numerous the acts, the 
stronger ordinarily will be the pre¬ 
sumption. 

Ill.—People v. Gleitsmann, 51 N.E. 
2d 261, 384 Ill. 303—People v. 

Schultz-Knighten, 115 N.E. 140, 
277 III. 238. 

Convlctlozi on counts in prosecution 
charging other offenses 

Conviction on any one of six 
counts of indictment charging abor¬ 
tions committed on different women 
could properly be considered by jury 
as reflecting on the question of in¬ 
tent. 

Ohio.—State v. Jones, 70 N.E.2d 913, 
80 Ohio App. 269. 

97. Ariz.—State v. Boozer, 291 P.2d 
786, 80 Ariz. 8. 

Cal.—People v. Green, 245 P.2d 526, 
111 C.A.2d 794—People v. Collins, 
182 P.2d 585, 80 C.A.2d 526, certio¬ 
rari denied 69 S.Ct. 16, 335 U.S. 
831, 93 L.Ed. 384, certiorari denied 
69 S.Ct. 1524, 337 U.S. 961, 93 L.Ed. 
1759—People v. Hickok, 204 P. 555, 
56 C.A. 13. 

D.C.—Harper v. U. S„ 239 F.2d 945, 
99 U.S-App.D.C. 324. 


Idaho.—State v. Proud, 262 P.2d 1016, 
74 Idaho 429. 

Ky.—Clark v. Commonwealth, 63 S. 

W. 740, 111 Ky. 443. 

Mich.—People v. Holcomb, 103 N.W. 
2d 457, 360 Mich. 362—People v. 
Hodge, 104 N.W. 599, 141 Mich. 312, 
113 Am.S.R. 525. 

Tenn.—Miller v. State, 225 S.W.2d 62, 
189 Tenn. 281, 15 A.L.R.2d 1076. 
Tex.—Parnell v. State, Cr., 312 S.W. 
2d 506. 

97.5 III.—People v. Tilley, 94 N.E.2d 
328, 406 Ill. 398. 

Ky.—Clark v. Commonwealth, 63 S. 

W. 740, 111 Ky. 443. 

98. Cal.—People v. Vosburg, 266 P. 

2d 927, 123 C.A.2d 535. 

Ill.—People v. Gleitsmann, 51 N.E. 
2d 261, 384 III. 303—People v. 

Schultz-Knighten, 115 N.E. 140, 
277 Ill. 238—Scott v. People, 30 N. 
E. 329, 141 Ill. 195. 

Mass.—Commonwealth v. Corkin, 136 
429 

Ohio.—Clyne v. State, 174 N.E. 767, 
123 Ohio St. 234, appeal dismissed 
Cline v. State of Ohio, 51 S.Ct. 653, 
283 U.S. 810, 75 L.Ed. 1428. 

Utah.—Corpus Juris quoted in State 
v. Cragun, 38 P.2d 1071, 1078, 85 
Utah 149—Corpus Juris quoted In 
State v. McCurtain, 172 P. 481, 482, 
52 Utah 63. 

1 C.J. p 329 note 40 [f]. 

Criminal offense necessary 
In an abortion prosecution, evi¬ 
dence of prior similar offenses, to be 
competent as proof of guilty knowl¬ 
edge, must show the alleged similar 
offense was in fact a criminal one. 
Ill.—People v. Heidman, 144 N.E.2d 
580, 11 I11.2d 501, certiorari denied 
Heidman v. People of State of Ill., 
78 S.Ct. 412, 355 U.S. 931, 2 L.Ed. 
2d 414. 

98.5 N.J.—State v. Weiss, 31 A.2d 
848, 130 N.J.Law 149, affirmed 35 
A.2d 895, 131 N.J.Law 228. 

98JL0 Pa.—Commonwealth v. Sma- 
lansky, O. & T., 64 Dauph.Co. 310— 
Commonwealth v. Playfair, O. & T., 
31 West.L.J. 273. 

W.Va.—State v. Evans, 66 S.E.2d 545, 
136 W.Va. 1. 

98.15 Cal.—People v. Vosburg, 266 
P.2d 927, 123 C.A.2d 535. 

Ohio.—State v. Brown, App., 137 N.E. 
2d 609. 


98.20 Mich.—People v. Holcomb, 103 
N.W.2d 457, 360 Mich. 362. 

98.25 S.C.—State v. Steadman, 59 S. 
E.2d 168, 216 S.C. 579, certiorari de¬ 
nied 71 S.Ct. 78, 340 U.S. 850, 95 L. 
Ed. 623, rehearing denied 71 S.Ct 
205, 340 U.S. 894, 95 L.Ed. 648. 

98.30 Pa.—Commonwealth v. Sma- 
lansky, O. & T., 64 Dauph.Co. 310. 

98.35 Cal.—People v. Vosburg, 266 
P.2d 927, 123 C.A.2d 535. 

98.40 Cal.—People v. Stuart, 335 P. 
2d 189, 168 C.A.2d 57—People v. 
Malone, 343 P.2d 333, 173 C.A.2d 
234—People v. Green, 245 P.2d 526, 
111 C.A.2d 794—People v. Collins, 
182 P.2d 585, 80 C.A.2d 526. certio¬ 
rari denied 69 S.Ct. 16, 335 U.S. 
831, 93 L.Ed. 384, certiorari denied 
69 S.Ct. 1524, 337 U.S. 961, 93 L. 
Ed. 1759—People v. Darby, 148 P. 
2d 28, 64 C.A.2d 25. 

Tenn.—Miller v. State, 225 S.W.2d 62, 
189 Tenn. 281, 15 A.L.R.2d 1076. 
Former admission by codefendant of 
prior offense 

In prosecution of three defendants 
for abortion and conspiracy to com¬ 
mit abortion, evidence of statement 
made more than ten years earlier by 
one defendant in presence of a code¬ 
fendant, constituting a full admis¬ 
sion and description of way in which 
they were then conducting business 
of performing abortions by practical¬ 
ly the same method as that used In 
committing offenses charged, was ad¬ 
missible against the two defendants 
then present as bearing on question 
of intent with respect to abortion 
counts and in relation to conspiracy 
charge. 

Cal.—People v. Miner, 214 P.2d 557, 
96 C.A.2d 43. 

98.45 Cal.—People v. Stuart, 335 P. 
2d 189, 168 C.A.2d 57—People v. 
Darby, 148 P.2d 28, 64 C.A.2d 25. 

Purposes for which not admissible 

Where accused was prosecuted for 
performing an abortion by use of air 
to Induce abortion, evidence of his 
use of pessaries to procure a miscar¬ 
riage could not have been asked or 
introduced for purpose of showing 
intent, preparation, guilty knowledge, 
identity, or scheme, plan, or design. 
Cal.—People v, Stuart, 335 P.2d 189, 
168 C.A.2d 67. 
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Further, evidence of other acts of abortion is ad¬ 
missible where intent or knowledge is an essential 
element of the abortion charged," or when such 
intent has been placed in issue . 99 - 5 According to 
the view expressed in some cases intent is always an 
element of the crime which must be proved so that 
evidence of other abortions is always relevant, com¬ 
petent, and material , 99 - 19 and it is not necessary 
in order for such proof to be admissible that accused 
admit the commission of the act and claim that it 
was necessary for the preservation of the life of the 
patient ; 99 - 16 but it is admissible even though ac¬ 
cused has denied that he did the act resulting in the 
abortion, or that any illegal operation has been per¬ 
formed, or has relied on a general denial rather 
than a plea of justification . 99 - 20 Other cases, how¬ 
ever, hold evidence of other abortions, or attempted 
abortions, admissible only where accused has testi¬ 
fied or otherwise indicated that he admits the 
act charged but denies criminal intent by assigning 
some other excuse or justification for doing the 
act , 99 - 26 and that it is not admissible where accused 
has denied that he treated the woman or committed 
an abortion on her . 99 - 30 

Such evidence has been held not admissible where 


CRIMINAL LAW § 691(2) 

the unlawful intent has been proved and the only 
question is whether accused was connected with 
the crime , 1 or where the criminal intent or guilty 
knowledge is regarded as necessarily appearing from 
the performance of the act charged , 2 or where the 
case is brought within the terms of a statutory pro¬ 
vision that intent is presumed whenever the means 
used are such as would ordinarily result in the com¬ 
mission of the forbidden act 3 or that intent is mani¬ 
fested by the circumstances connected with the 
offense . 4 

Evidence of other abortions is also admissible to 
show scheme, plan, or design , 4 - 5 such as a general 
design or practice of criminal abortions on the part 
of accused , 5 which may appear from the commis¬ 
sion of a series of such acts . 6 

Evidence which is otherwise admissible is not 
rendered inadmissible because it tends to show the 
commission of another crime ; 6 * 5 and evidence of 
other acts constituting an offense, performed at 
the time of, or in connection with, the crime of abor¬ 
tion or attempting to procure an abortion charged, 
may be admissible as a part of the res gestae, or as 
tending to show motive, intent, and a relevant cir¬ 
cumstance . 6 - 10 However, it has been held not proper 


99. Iowa.—State v. Snyder, 59 N.W. 
2d 223, 244 Iowa 1244—State v. 
Rowley, 195 N.W. 881, 197 Iowa 
977. 

Mich.—People v. Seaman, 65 N.W. 

203, 107 Mich. 348, 61 Am.S.R. 326. 
Ohio.—Clyne v. State, 174 N.E. 767, 
123 Ohio St. 234, appeal dismissed 
Cline v. State of Ohio, 51 S.Ct. 653, 
283 U.S. 810, 75 L.Ed. 1428. 

R. I.—State v. Durkee, 26 A.2d 604, 
68 R.I. 73. 

S. C.—State v. Steadman, 59 S.E.2d 
168, 216 S.C. 579, certiorari denied 
71 S.Ct. 78, 340 U.S. 850, 95 L.Ed. 
623, rehearing denied 71 S.Ct. 205, 
340 U.S. 894, 95 L.Ed. 64«. 

Tenn.—Miller v. State, 225 S.W.2d 62, 
189 Tenn. 281, 15 A.L.R.2d 1076. 
Utah.—State v. McCurtain, 172 P. 
481, 52 Utah 63. 

993 Idaho.—State v. Proud, 262 P. 

2d 1016, 74 Idaho 429. 

99.10 Ill.—People v. Hobbs, 130 N. 
E. 779, 297 Ill. 399. 

Iowa.—State v. Snyder, 59 N.W.2d 
223, 244 Iowa 1244. 

S.C.—State v. Steadman, 59 S.E.2d 
168, 216 S.C. 579, certiorari denied 
71 S.Ct. 78, 340 U.S. 850, 95 L.Ed. 
623, rehearing denied 71 S.Ct. 205, 
340 U.S. 894, 95 L.Ed. 648. 

99.15 Ill.—People v. Hobbs, 130 N.E. 
779, 297 Ill. 399. 

9930 Iowa.—State v. Snyder, 59 N. 
W.2d 223, 244 Iowa 1244—State v. 
Rowley, 195 N.W. 881, 197 Iowa 
977. 


Okl.—Smith v. State, 175 P.2d 348, 83 
Okl.Cr. 209. 

W.Va.—State v. Evans, 66 S.E.2d 545, 
136 W.Va. 1. 

9935 N.C.—State v. Choate, 46 S.E. 

2d 476, 228 N.C. 491. 

Utah.—State v. Cragun, 38 P.2d 1071, 
85 Utah 149. 

99.30 Ky.—Clark v. Commonwealth, 
63 S.W. 740, 111 Ky. 443. 

N.C.—State v. Choate, 46 SJB3.2d 476, 
228 N.C. 491. 

1 . Mich.—People v. Lonsdale, 81 N. 
W. 277, 122 Mich. 388. 

2 . Mich.—People v. Lonsdale, supra. 
Utah.—State v. Cragun, 38 P.2d 1071, 

85 Utah 149. 

3. Tex.—Gray v. State, 178 S.W. 337, 
77 Tex.Cr. 221. 

4. Utah.—State v. Cragun, 38 P.2d 
1071, 85 Utah 149, concurring opin¬ 
ion of Straup, C. J. 

43 Cal.—People v. Vosburg, 266 P. 

2d 927, 123 C.A.2d 535. 

Colo.—Ferguson v. People, 192 P.2d 
523, 118 Colo. 54. 

Ga.—Guiffrida v. State, 7 S.E.2d 34, 
61 Ga.App. 595. 

Ohio.—State v. Hollos, 65 N.E.2d 144, 
76 Ohio App. 521. 

Okl.—Smith v. State, 175 P.2d 348, 
83 Okl.Cr. 209. 

Pa.—Commonwealth v. Smalansky, 
O. & T., 64 Dauph.Co, 310—Com¬ 
monwealth v. Playfair, O. & T., 31 
West.L.J. 273. 
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W.Va,—State v. Evans, 66 SJB.2d 
545, 136 W.Va. 1. 

5. Ohio.—State v. Hollos, 65 N.E.2d 
144, 76 Ohio App. 521. 

Pa.—Commonwealth v. Weaver, 61 
Pa.Super. 571. 

6. Ill.—People v. Schultz-Knighten, 
115 N.E. 140, 277 Ill. 238. 

N.J.—State v. Mandeville, 96 A. 398, 
88 N.J.Law 418. 

Utah.—State v. McCurtain, 172 P. 
481, 52 Utah 63. 

63 Idaho.—State v. Proud, 262 P. 

2d 1016, 74 Idaho 429. 

Md.—Wilson v. State, 26 A.2d 770, 
181 Md. 1. 

Statement at time of arrest 
Statement of accused at time of 
arrest that instruments used in cur- 
ettements had not been returned aft¬ 
er they had been taken from her at 
time of her previous arrest, which 
was competent to rebut inference 
that no instruments were used in 
performing abortion, was not inad¬ 
missible because of reference to for¬ 
mer arrest. 

Cal.—People v. Wilson, 153 P.2d 720, 
25 C.2d 341. 

6.10 Cal.—People v. Rivers, 340 P.2d 
648, 171 C.A.2d 335. 

Admissibility of other offenses when 
part of the res gestae see supra § 
663. 

Evidence of intermixed or blended 
detail of whole criminal scheme was 
not rendered inadmissible merely be- 



22A C.J.S, 


§§ 691 (2)-691 (3) CRIMINAL LAW 

for the state to show that accused had compelled well as the exceptions which permit the introduc- 
the prosecuting witness to commit the crime of tion of such evidence where it is otherwise rele- 
sodomy with him . 7 vant , 9 as where it is relevant to show intent , 10 de¬ 

sign , 10 - 5 malice , 11 motive , 12 guilty knowledge, 12 ^ 
§ 691(3). - Arson identity , 13 a scheme, system, or plan of criminal ac- 

In a prosecution for arson, evidence of other offenses, ti°n,l 4 inclination,! 4 ^ or to show a peculiar or char- 

including other fires or attempts at other fires, is admis- acteristic behavior pattern, or a criminal disposi- 

sibie if relevant to an issue in the case and therefore 14.10 

within an exception to the general rule prohibiting the 

admission of such evidence. Evidence of other fires is not admissible where 

In prosecutions for arson, the courts apply the accused is not shown to be connected with the other 
general rule excluding evidence tending to show burnings , 14 - 15 or unless it tends to connect accused 
the commission of other offenses by accused , 8 as with the crime for which he is on trial , 15 or to show 

cause It tended to show the commis- 1 Mo.—Corpus Juris Secundum cited In | HI treatment of wife and child 
sion of a separate crime, or because State v. Smith, 221 S.W.2d 158, 160. In prosecution for first-degree ar- 


it happened to degrade accused. 

Cal.—People v. Rivers, supra. 

7. Wash.—State v. Pryor, 121 P. 56, 
67 Wash. 216. 

16 C.J. p 592 note 57. 

8. Fla.—Hooper v. State, App., 115 
So.2d 769. 

Ill.—People v. Bishop, 194 N.E. 238, 
359 Ill. 112. 

Ky.—Short v. Commonwealth, 66 S. 
W.2d 33, 251 Ky. 819—Jackson v. 
Commonwealth, 222 S.W. 945, 188 
Ky. 583. 

Mass.—Commonwealth v. Banuchi, 
141 N.E.2d 835, 335 Mass. 649— 
Commonwealth v. Valcourt, 133 N. 
E.2d 217, 333 Mass. 706—Common¬ 
wealth v. Kosior, 182 N.E. 852, 280 
Mass. 418—Commonwealth v. Coo¬ 
per, 162 N.E. 729, 264 Mass. 368. 

Mo.—State v. Ross, 267 S.W. 853, 306 
Mo. 499. 

N.J.—State v. Marchand, 156 A.2d 
245, 31 N.J. 223. 

N.Y.—People v. Park, 263 N.Y.S. 25, 
238 App.Div. 29—People v. Klein, 
173 N.Y.S. 108, 185 App.Div. 86, 37 
N.Y.Cr. 226. 

N.C.—State v. Lee, 190 S.E. 234, 211 
N.C. 326. 

Tex.—Enix v. State, 299 S.W. 430, 
108 Tex.Cr. 106. 

16 C.J. p 593 note 68. 

Evidence not inadmissible as show¬ 
ing another offense 

<5a.—Tate v. State, 152 S.E. 609, 41 
Ga.App. 300. 

Wash.—State v. Wilcox, 194 P. 575, 
114 Wash. 14. 

3. Ark.—Shaw v. State, 108 S.W. 
2d 497, 194 Ark. 272. 

Okl.—Perdue v. State, 266 P. 514, 40 
Okl.Cr. 9, 

Vt.—State v. Howard, 183 A. 497, 108 
Vt. 137. 

16 C.J. p 593 note 69. 

10. Ark.—Casteel v. State, 167 S.W. 
2d 634, 205 Ark. 82. 

«Ga.—Fairfield v. State* 118 S.E. 395, 
155 Ga. 660. 

Kan.—State v. Bethea, 337 P.2d 684, 
184 Kan. 432. 

Ky.—Merida v. Commonwealth, 243 
S.W.2d 652. 


N.Y.—People v. Bates, 67 N.Y.S.2d 1, 
271 App.Div. 550, appeal denied 68 
S.Ct. 94, 332 U.S. 789, 92 L.Ed. 
371. 

Okl.—Nemecek v. State, 114 P.2d 492, 
72 Okl.Cr. 195, 135 A.D.R. 1149. 

S.C.—State v. Blackwell, 67 S.E.2d 
684, 220 S.C. 342. 

16 C.J. p 593 note 70. 

Exoessive insurance 

Tenn.—Stanley v. State, 171 S.W.2d 
406, 180 Tenn. 70. 

W.Va.—State v. Marinitsis, 45 S.E.2d 
733, 130 W.Va. 613, certiorari de¬ 
nied 68 S.Ct. 1495, 334 U.S. 837, 92 
L.Ed. 1763. 

Threat 

Cal.—People v. Archibald, 331 P.2d 
69, 164 C.A.2d 629. 

10.5 Ark.—Casteel v. State, 167 S.W. 
2d 634, 205 Ark. 82. 

11 . Kan.—State v. Bethea, 337 P.2d 
684, 184 Kan. 432. 

Ky.—Merida v. Commonwealth, 243 
S.W.2d 652. 

N.C.—State v. Griffith, 117 S.E. 586, 
185 N.C. 756. 

■W.Va.—State v. Huffman, 73 S.E. 
292, 69 W.Va. 770. 

12 . Ark.—Casteel v. State, 167 S.W. 
2d 634, 205 Ark. 82. 

Cal.—People v. Kady, 214 P. 293, 60 
C.A. 661. 

Ga.—Fairfield v. State, 118 S.E. 395, 
155 Ga. 660. 

Kan.—State v. Bethea, 337 P.2d 684, 
184 Kan. 432. 

Ky.—Merida v. Commonwealth, 243 
S.W.2d 652. 

La.—State v. Henderson, 122 So. 591, 
168 La. 487. 

N.Y.—People v. Klein, 173 N.Y.S. 
108, 185 App.Div. 86, 37 N.Y.Cr. 
22 6 . 

Or.—State v. Schleigh, 310 P.2d 341, 
210 Or. 155. 

Pa.—Commonwealth v. Dumber, 69 
Pa.Super. 196. 

S.C.—State v. Blackwell, 67 S.E.2d 
684, 220 S.C. 342. 

Tenn.—Stanley v. State, 171 S.W.2d 
406, 180 Tenn. 70. 

16 C.J. p 593 note 72. 
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son, testimony as to cruel and vi¬ 
cious acts of accused against, and 
threats to kill, his wife and child, 
who were in burned dwelling house, 
was properly admitted as bearing on 
question of motive of accused, and 
court properly charged jury that 
such evidence was received to show 
relationship of spouses while living 
together. 

N.Y.—People v. Bates, 67 N.Y.S.2d 1, 
271 App.Div. 550, appeal denied 68 
S.Ct. 94, 332 U.S. 789, 92 L.Ed. 
371. 

12.5 N.Y.—People v. Martin, 29 N.Y. 
S.2d 77, 262 App.Div. 419, motion 
denied 39 N.E.2d 277, 287 N.Y. 648, 
appeal dismissed 41 N.E.2d 164, 287 
N.Y. 835. 

13. Ga.—Fairfield v. State, 118 S.E. 
395, 155 Ga. 660. 

N.C.—State v. Griffith, 117 S.E. 586, 
185 N.C. 756. 

S.C.—State v. Blackwell, 67 S.R2d 
684, 220 S.C. 342. 

14. Ark.—Casteel v. State, 167 S.W. 
2d 634, 205 Ark. 82. 

Ga.—Fairfield v. State, 118 S.E. 395, 
155 Ga. 660. 

Kan.—State v. Bethea, 337 P.2d 684, 

184 Kan. 432. 

N.C.—State v. Griffith, 117 S.E. 586, 

185 N.C. 756. 

Pa.—Commonwealth v. Dumber, 69 
Pa. Super. 196. 

S.C.—State v. Blackwell, 67 S.E.2d 
684, 220 S.C. 342. 

Wis.—Rohlfs v. State, 231 N.W. 266, 
202 Wis. 54. 

16 C.J. p 593 note 73. 

14.5 Kan.—State v. Bethea, 337 P.2d 
684, 184 Kan. 432. 

14.10 Cal.—People v. Archibald, 331 
P.2d 69, 164 C.A.2d 629. 

14.15 Ala.—Hovey v. State, 195 So. 
282, 29 Ala,App. 149, certiorari de¬ 
nied 195 So. 283, 239 Ala. 309. 

15. Cal.—People v. Nelson, 265 P. 
366, 90 C.A. 27. 

Fla.—Hooper v. State, App., 115 So. 
2d 769. 

Ill.—People v. Bishop, 194 N.E. 238, 
359 Ill. 112. 
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that such fires, with that in question, were part of 
one connected scheme, purpose, or course of conduct 
of accused, 16 or of a continuing offense, 17 or that 
the fire in question was of incendiary origin 18 and 
not accidental ; 19 or unless, together with the other 
evidence, it tends to show intent, 20 guilty knowl¬ 
edge, 21 motive, 22 malice, 23 or identity. 24 

Likewise a previous attempt to burn a building, 
including the building involved in the crime charged, 
may be shown if the circumstances tend to implicate 
accused; 25 and evidence tending to show that the 
prisoner, after the fire in question, attempted to 
burn the same building, is admissible as evidence of 
the identity of the author of the first fire, in that it 


CRIMINAL LAW §§ 691(3)-691(4) 

indicates a renewal of the purpose which was frus¬ 
trated by the extinguishment of the first fire. 26 

§ 691(4). -Assault and Battery 

In a prosecution for assault, evidence of an uncon¬ 
nected offense is Inadmissible unless within the excep¬ 
tions to the general rule of exclusion; but evidence other¬ 
wise relevant or tending to establish an element of the 
offense charged Is not inadmissible because also tending 
to show another offense. 

In accordance with the general rule, discussed 
supra § 682, evidence of a distinct and separate of¬ 
fense which is not in any way connected with the 
case on trial, 27 or which does not afford a logical 


Kan.—State v. Irey, 283 P. 495, 129 
Kan. 584. 

Ky.—Short v. Commonwealth, 66 S. 

W.2d 33. 251 Ky. 819. 

Me.—State v. Caliendo, 4 A.2d 837, 
136 Me. 169. 

Mass.—Commonwealth v. Kosior, 182 
N.E. 852, 280 Mass. 418. 

Mo.—State v. Ritter, 231 S.W. 606, 
288 Mo. 381—Corpus Juris cited in 
State v. Bersch, 207 S.W. 809, 814, 
276 Mo. 397. 

N.J.—State v. Marchand, 156 A.2d 
245, 31 N.J. 223. 

State v. Cohen, 116 A. 724, 97 
N.J.Law 5. 

N.C—State v. Deadmon, 143 S.E. 614, 
195 N.C. 705. 

N.D.—Corpus Juris cited in State v. 
Isensee, 249 N.W. 898, 905, 64 N.D. 
1 . 

Okl.—Perdue v. State, 266 P. 514, 40 
Okl.Cr. 9. 

Tex.—Enix v. State, 299 SW. 430, 
108 Tex.Cr. 106. 

16 C.J. p 594 note 74. 

16. Fla.—Hooper v. State, App., 115 
So.2d 769. 

Ill.—Corpus Juris cited in People v. 
Wolf, 165 N.E. 619, 622, 334 Ill. 
218. 

Ky.—Allen v. Commonwealth, 196 S. 

W. 160, 176 Ky. 475. 

Minn.—State v. Golden, 217 N.W. 
489, 173 Minn. 420—State v. Etten- 
berg, 176 N.W. 171, 145 Minn. 39. 
Mo.—Corpus Juris cited in State v. 
Koch, 16 S.W.2d 205, 210, 322 Mo. 
106. 

Or.—State v. Schleigh, 310 P.2d 341, 

210 Or. 155—State v. McClard, 160 
P. 130, 81 Or. 510. 

Pa.—Commonwealth v. Weinstein, 2 
A.2d 555, 133 Pa.Super. 237. 

Tenn.—Thompson v. State, 101 S.W. 

2d 467, 171 Tenn. 156. 

Wis.—Scott v. State, 248 N.W. 473, 

211 Wis. 548. 

16 C.J. p 594 note 75. 

17. Ill.—People v. Bishop, 194 N.E. 
238, 359 Ill. 112. 

18. Ill.—Corpus Juris oited in Peo¬ 
ple v. Wolf, 165 N.E. 619, 622, 334 
Ill. 218. 


Mo.—Corpus Juris Secundum oited in 

State v. Smith, 221 S.W.2d 158, 160 
—State v. Koch, 16 S.W.2d 205, 322 
Mo. 106—State v. Ritter, 231 S.W. 
606, 288 Mo. 381. 

16 C.J. p 594 note 76. 

Burden of proof is on the state to 
show that the other fires were of 
incendiary origin, that accused set 
them, and that there was connection 
between them and fire in question. 
Vt.—State v. Howard, 183 A. 497, 108 
Vt. 137. 

19. Ill.—People v. Wolf, 165 N.E. 
619, 334 Ill. 218. 

Or.—State v. Schleigh, 310 P.2d 341, 
210 Or. 155. 

S.C.—State v. Blackwell, 67 S.E.2d 
684, 220 S.C. 342. 

16 C.J. p 594 note 77. 

20. Kan.—State v. Harris, 175 P. 
153, 103 Kan. 347. 

Mass.—Commonwealth v. Leventhal, 
128 N.E. 864, 236 Mass. 516. 

Mo.—Corpus Juris oited in State v. 
Koch, 16 S.W.2d 205, 210, 322 Mo. 
106. 

Or.—State v. McClard, 160 P. 130, 
81 Or. 510. 

Pa.—Commonwealth v. Weinstein, 2 
A.2d 555, 133 Pa.Super. 237. 

Tenn.—Thompson v. State, 101 S.W. 

2d 467, 171 Tenn. 156. 

16 C.J. p 594 note 78. 

Fires before or after the one 
charged may be admitted to show 
intent. 

Mo.—State v. Ritter, 231 S.W. 606, 
288 Mo. 381—State v. Bersch, 207 
S.W. 809, 276 Mo. 397. 

21. Pa.—Commonwealth v. Wein¬ 
stein, 2 A.2d 555, 133 Pa.Super. 
237. 

Tenn.—Thompson v. State, 101 S.W. 
2d 467, 171 Tenn. 156. 

Proof that accused set the other 
fire is necessary to make evidence 
thereof admissible to show guilty 
knowledge. 

Ind.—Kahn v. State, 105 N.E. 385, 
182 Ind. 1. 


22 . Ark.—Shuffield v. State, 179 S. 
W. 650, 120 Ark. 458. 

Cal.—People v. Bragdon, 283 P. 881 r 
103 C.A. 20. 

Ky.—Wilhite v. Commonwealth, 262 
S.W. 949, 203 Ky. 543. 

Mo.—Corpus Juris cited in State v. 
Koch, 16 S.W.2d 205, 210, 322 Mo. 
106. 

Or.—State v. Schleigh, 310 P.2d 341, 
210 Or. 155—State v. McClard, 160' 
P. 130, 81 Or. 510. 

Intention to bum another build¬ 
ing may be shown to show motive 
as to the fire charged. 

Tex.—Enix v. State, 16 S.W.2d $18,. 
112 Tex.Cr. 376. 

23. N.C.—State v. Gailor, 71 N.CX 
88 , 17 Am.R. 3. 

24. Ala.—Mitchell v. State, 37 So. 
76, 140 Ala. 118, 103 Am.S.R. 17. 

N.C.—State v. Thompson, 1 S.E. 921, 
97 N.C. 496. 

Pa.—Commonwealth v. Hutchinson, 
6 Pa.Super. 405, 42 Wkly.N.C. 137. 

25. Ga.—Usher v. State, 187 S.E. 
881, 54 Ga.App. 345. 

Mo.—State v. Smith, 221 S.W.2d 158. 
Pa.—Commonwealth v. Habecker, 173 
A. 831, 113 Pa.Super. 335. 

16 C.J. p 594 note 82. 

Previous conspiracy to bum same 
building 

Mich.—Meister v. People, 31 Michi 
99. 

Means employed in prior attempt 

may be shown. 

Mo.—State v. Bersch, 207 S.W. 809, 
276 Mo. 397. 

Prior attempt held not too remote 
Evidence that accused had request¬ 
ed other persons to burn same dwel¬ 
ling fifteen to twenty-four months 
prior to date of offense for which ac¬ 
cused was on trial, was not inadmis¬ 
sible on ground of remoteness. 

Or.—State v. Peden, 348 P.2d 451. 

26. Pa.—Kramer v. Commonwealth* 
87 Pa. 299. 

27. Ariz.—Quen Guey v. State, 181 
P. 175, 20 Ariz. 363. 
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inference of design or intent to commit the crime 683-689, excluding evidence of extraneous crimes, 2 * 
charged, 28 is not admissible in a prosecution for as¬ 
sault, aggravated assault, or assault and battery in Evidence, however, which is otherwise relevant, 
the absence of circumstances bringing it within the or which tends to establish a constitutive element 
exceptions to the general rule, discussed supra §§ of the offense charged, 31 is not rendered inadmissible 


Ga.—Kelley v. State, 105 S.E.2d 798, 
98 Ga.App. 324—Register v. State, 
51 S.E.2d 594, 78 Ga.App. 549. 

Ky.—Hensley v. Commonwealth, 258 
S.W.2d 899—Douglas v. Common¬ 
wealth, 211 S.W.2d 156, 307 Ky. 391 
—Barnes v. Commonwealth, 292 
SW. 492, 219 Ky. 38—-Garten v. 
Commonwealth, 261 S.W. 22, 202 
Ky. 666. 

Mass.—Commonwealth v. Banuchi, 
141 N.E.2d 835, 335 Mass. 649. 
Mich.—People v. Doud, 193 N.W. 884, 

223 Mich. 120, 32 A.L.R. 1535. 

Miss.—Watson v. State, 55 So.2d 441, 

212 Miss. 788. 

N.J.—State v. Wyckoff, 150 A. 207, 
8 N.J.Misc. 310—State v. Julius, 
127 A. 577, 3 N.J.Misc. 202. 

N.Y.—People v. Rosenthal, 46 N.E. 
2d 895, 289 N.Y. 482. 

People v. Massey. 181 N.Y.S. 2d 
473, 7 A.D.2d 850, affirmed 160 N.E. 
2d 922, 6 N.Y.2d 893, 190 N.Y.S.2d 
703—People v. Wydra, 283 N.Y.S. 
220, 246 App.Div. 185. 

People v. Gondolfo, 252 N.Y.S. 
292, 141 Misc. 478. 

N.C.—State v. Godwin, 32 S.E.2d 609, 

224 N.C. 846. 

Ohio.—State v. McLeod, 80 N.E.2d 
699, 82 Ohio App. 155. 

Okl.—Shamblin v. State, 210 P.2d 197, 
90 OkI.Cr. 33—Ewing v. State, 190 
P. 274, 17 OkI.Cr. 690. 

Pa.—Commonwealth v. Vardelle, 70 
Pa.Super. 241. 

Tex.—Preston v. State, 177 S.W.2d 
968, 147 Tex.Cr. 25—Curtis V. State, 
284 S.W. 950, 104 Tex.Cr. 473- 
Young v. State, 256 S.W. 925, 96 
Tex.Cr. 197—Vana v. State, 246 
S.W. 1034, 93 Tex.Cr. 202—Walden 
v. State, 232 S.W. 523, 89 Tex.Cr. 
464—Sine v. State, 215 S.W, 967, 86 
Tex.Cr. 221. 

Va.—Dean v. Commonwealth, 53 S.E. 

2d 141, 189 Va. 426. 

Wyo.—State v. Schloredt, 111 P.2d 
128, 57 Wyo. 1. 

16 C.J. p 594 note 86. 

Befereuoe to parole officer of accused 
D.C.—Yeldell v. TJ. S., Mun.App., 153 
A.2d 637. 

Arrest several mouths earlier held 
foreign to the issues involved. 

Ala.—Boshell v. State, 101 So. 356, 
20 Ala.App. 259. 

Anticipating defensive theory 

Possibility that accused will in¬ 
troduce evidence to support a cer¬ 
tain defensive theory does not Justi¬ 
fy the admission of evidence tend¬ 
ing to show another offense. 

Tex.—Rousey v. State, 7 S.W.2d 80, 
109 Tex.Cr. 663. J 


Improper inclusion in information 
of count for different offense did not 
make proper admission of evidence 
of guilt of accused of such other 
offense. 

La.—State v. Calvin, 24 So.2d 467, 
209 La. 257. 

Cross-examination 

In assault prosecution of police 
officer, it was improper to permit in¬ 
quiry on cross-examination into al¬ 
leged derelictions of police officer dur¬ 
ing his period of service as a police 
officer, where the alleged derelictions 
did not involve illegal, vicious, or 
immoral acts. 

N.Y.—People v. Bilanchuk, 112 N.Y. 
S.2d 414, 280 App.Div. 180. 

28. U.S.—Hall v. U. S., Alaska, 235 
F. 869. 149 C.C.A. 181. 

Tex.—Wilson v. State, 184 S.W.2d 
838. 148 Tex.Cr. 61. 

Similarity required 

(1) It is necessary that the other 
acts be similar in order to be ad- 

I missible in evidence, and the pres¬ 
ence or participation of accused in 
j other assaults on dissimilar men at 
I dissimilar places and for dissimilar 
purposes does not satisfy the require¬ 
ment of similarity. 

Mont.—State v. Crowl, 337 P.2d 367, 
135 Mont. 98. 

(2) Evidence of assault by accused 
on workman for purpose of robbery 
is not admissible in evidence as an 

f aid in determination of criminal in¬ 
tent in prosecution for assault on 
“bums” who were lying around a 
hobo’s fire for satisfaction of a de¬ 
sire by accused to Inflict sadistic or 
perverted cruelty and to participate 
in obscene and perverted sexual ex¬ 
citement. 

Mont.—State v. Crowl, supra. 

(3) Documentary proof of previous 
convictions for assault, without proof 
of the details as to the manner in 
which the previous acts were com¬ 
mitted, does not constitute similarity 
of transactions so connected as to 
reveal knowledge, plan, or system. 
Ga.—Register v. State, 51 S.E.2d 594, 

78 Ga.App. 549. 

Besistlng arrest 

In prosecution for willful and 
wrongful assault by use of weapon 
likely to produce grievous bodily 
harm, evidence that accused, in point¬ 
ing loaded revolver at prosecuting 
witness, was resisting lawful arrest 
by him as sheriff was inadmissible. 
Mont.—State v. Storm, 220 P.2d 674, 
124 Mont. 102. 


29. Tex.—Vana v. State, 246 S.W. 
1034, 93 Tex.Cr. 202—Sine v. State 
215 S.W. 967, 86 Tex.Cr. 221. 

Involving homosexual offense 

In a prosecution for indecent as¬ 
sault involving homosexuality, 
whether evidence or other crimes 
of the same nature should be ad¬ 
mitted depends largely on the medi¬ 
cal evidence in each case. 

Utah.—State v. Cooper, 201 P.2d 764 
114 Utah 531. 

30. U.S.—Owens v. U. S., C.A.S.C., 
201 F.2d 749. 

Ala.—Ott v. State, 60 So.2d 382, 36 
AIa.App. 531. 

Cal.—People v. Brown, 281 P.2d 319, 
131 C.A.2d 643—People v. Hughes, 
267 P.2d 376, 123 C.A.2d 767. 
Mich.—People v. Jones, 292 N.W. 350, 
293 Mich. 409. 

Mo.—Corpus Juris Sectuxdnm cited in 

State v. Bolle, 201 S.W.2d 158, 
160. 

N.Y.—People v. Thau, 113 N.E. 556, 
219 N.Y. 39, 3 A.L.R. 1537. 

Okl.—Holman v. State, 262 P.2d 456, 
97 OkI.Cr. 279. 

Utah.—State v. Peterson, 27 P.2d 20, 
83 Utah 74. 

16 C.J. p 594 note 88. 

Evidence of prior relationship be¬ 
tween accused and victim 

Tex.—Kinnebrew v. State, Cr., 324 
S.W.2d 554. 

Circumstances of arrest 

(1) Conduct of one charged with 
assault and battery in cursing, abus¬ 
ing, and resisting peace officers when 
they investigated affair and arrested 
him after fight, was sufficiently con¬ 
nected with offense to render evi¬ 
dence of such conduct admissible, 
although it involved separate offense. 
Ga.—Register v. State, 51 S.E.2d 594, 

78 Ga.App. 549. 

(2) In prosecution for an aggra¬ 
vated assault, admitting evidence that 
officers commanded accused and oth¬ 
ers to hold up their hands and come 
out of automobile when arresting 
them did not constitute error on 
ground that such evidence indicated 
to jury that accused and his com¬ 
panions were bad men and had com¬ 
mitted other crimes. 

Tex.—Faulkener v. State, 137 SW.2d 
1039, 138 Tex.Cr. 632. 

31. Ala.—Corpus Juris Secundum 
cited in Snead v. State, 8 So.2d 269, 
270, 243 Ala. 23. 

Ga.—Fowler v. State, 60 S.E.2d 473, 
82 Ga.App. 197. 

Iowa.—State v. Dunne, 15 N.W.2d 
296, 234 Iowa 1185. 
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by the fact that it also tends to show another offense a just cause, 85 or to negative a defense. 35 * 5 
by accused, whether or not the other crime is similar Further> anot her offense may be shown where 
in kind. 31 - 8 Thus, evidence of another offense is ^ anc j assau it charged form one continuous trans- 

admissible to show intent, 33 knowledge, 32 - 8 motive, 33 actiorl) 36 or w here the offenses resulted from the 
design, 33 - 5 a common scheme, plan, or purpose, 3 * same occurrence, 36 - 5 or where the incidents con- 
identity, 34 - 5 conspiracy, 34 - 10 preparation for the of- stituting such other offenses and the incidents con- 
fense charged, 34 - 15 or the absence of provocation or stituting the assault charged are essentially parts 


Miss.—Schwartz v. State, 12 So.2d 
157. 194 Miss. 316. 

Mo.—State v, Fisher, 302 S.W.2d 902 
—State v. Tunnell, 296 S.W. 423. 

Pa.—Commonwealth v. Dougherty, 
Quar.Sess., 32 Erie Co. 126, affirm¬ 
ed Commonwealth v. Krolak, 64 A. 
2d 522, 164 Pa.Super. 288. 

Utah.—State v. Nemier, 148 P.2d 327, 
106 Utah 307—State v. Peterson, 27 
P.2d 20, 83 Utah 74. 

31-5 Cal.—People v. Hughes, 267 P. 
2d 376, 123 C.A.2d 767. 

32. U.S.—Owens v. U. S., C.A.S.C., 
201 F.2d 749. 

Ala.—Ott v. State, 60 So.2d 382, 36 
Ala.App. 531. 

Ga.—New v. State, 22 S.E.2d 192, 68 
Ga.App. 86—Adams v. State, 191 
S.E. 280, 55 Ga.App. 729. 

Ky.—Helton v. Commonwealth, 244 
S.W.2d 762. 

Mich.—People v. Jones, 292 N.W. 
350, 293 Mich. 409. 

Mo.—State v. Fisher, 302 S.W.2d 902. 

State v. Lipp, App., 234 S.W. 381. 

N.Y.—People v. Benson, 170 N.Y.S.2d 
862, 8 Misc.2d 841. 

N.C.—State v. Birchfleld, 70 S.E.2d 5, 
235 N.C. 410. 

Okl.—Holman v. State, 262 P.2d 456, 
97 Okl.Cr. 279. 

Pa.—Commonwealth v. Krolak, 64 A. 
2d 522, 164 Pa.Super. 288. 

Tex.—Sine v. State, 215 S.W. 967, 86 
Tex.Cr. 221. 

Utah.—State v. Nemier, 148 P.2d 327, 
106 Utah 307. 

Wash.—State v. Kritzer, 152 P.2d 967, 
21 Wash.2d 710—State v. Clark, 167 
P. 84. 93 Wash. 81. 

Wis.—Wilcox v. State, 26 N.W.2d 547, 
250 Wis. 342. 

5 C.J. p 785 notes 51, 52—16 C.J. p 
594 note 89. 

32.5 U.S.—Owens v. U. S., C.A.S.C., 
201 F.2d 749. 

33. Ala.—Ott v. State, 60 So.2d 382, 
36 Ala.App. 531. 

Cal.—People v. Brown, 281 P.2d 319, 
131 C.A.2d 643. 

Ga.—Hodges v. State, 96 S.E.2d 312, 
94 Ga.App. 772—New v. State, 22 S, 
E.2d 192. 68 Ga.App. 86—Walton v. 
State, 15 S.E.2d 455, 65 Ga.App. 
124. 

Ky.—Manz v. Commonwealth, 257 S. 
W.2d 581—Helton v. Common¬ 
wealth, 244 S.W.2d 762—Weber v. 
Commonwealth, 196 S.W.2d 465, 303 
Ky. 56—Urban v. Commonwealth, 
245 S.W. 511, 196 Ky. 770. 

Md.—Roberts v. State, 150 A.2d 448, 
219 Md. 485. 

22A C.J.S.—51 


Mich.—People v. Jones, 292 N.W. 350, 
293 Mich. 409. 

N.Y.—People v. Benson, 170 N.Y.S.2d 
862, 8 Misc.2d 841. 

N.C.—State v. Birchfleld, 70 S.E2d 5, 
235 N.C. 410. 

Okl.—Holman v. State, 262 P.2d 456, 
97 Okl.Cr. 279. 

Pa.—Commonwealth v. Krolak, 64 A. 

2d 522, 164 Pa.Super. 288. 

5 C.J. p 785 notes 51, 52—16 C.J. p 
594 note 90. 

Logical and direct connection be¬ 
tween the other offense and the sub¬ 
sequent assault charged must be 
shown; and "illicit relations are ad¬ 
missible to show motive when com¬ 
ing within . . . [this] rule.” 

Tex.—Evans v. State, 6 S.W.2d 758, 
759, 109 Tex.Cr. 621. 

Indictment against another 

In prosecution for assaulting fed¬ 
eral narcotics officers, where a war¬ 
rant for arrest of person, concern¬ 
ing whose whereabouts officers testi¬ 
fied that they sought to question ac¬ 
cused at time of assault over eight 
months after issuance of warrant, 
was introduced in evidence by de¬ 
fense for purpose of showing that 
officers’ purpose was not to appre¬ 
hend such person, but to arrest ac¬ 
cused unlawfully, government was 
properly permitted to introduce in¬ 
dictment of, and complaint against, 
such person in evidence to show that 
he was a fugitive and thus corrobo¬ 
rate officers’ testimony as to their 
motive for accosting accused on night 
of assault. 

U. S. v. Angelet, C.A.N.Y., 231 F.2d 
190, certiorari denied Angelet v. 
U. S., 76 S.Ct. 849, 351 U.S. 952, 
100 L.Ed. 1476. 

33.5 U.S.—Owens v. U. S-, C.A.S.C., 
201 F.2d 749. 

34. Cal.—People v. Miller, 276 P.2d 
846, 129 C.A.2d 305. 

Ga.—Gibson v. State, 74 S.E. 905, 11 
Ga.App. 148. 

Ind.—Kallas v. State, 83 N.E.2d 769, 
227 Ind. 103, certiorari denied 69 
S.Ct. 744, 336 U.S. 940, 93 L.Ed. 
1098. 

Ky.—Helton v. Commonwealth, 244 S. 
W.2d 762. 

Or.—State v. Gillis, 59 P.2d 679, 154 
Or. 232. 

Pa.—Commonwealth v. Krolak, 64 A. 

2d 522, 164 Pa.Super. 288. 

Flogging by Xu KItlx Xian group 
Ga.—Cawthon v. State, 16 S.E. 2d 247, 
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65 Ga.App. 428—Walton v. State, 15 
S.lT.2d 455, 65 Ga.App. 124. 

34.5 Cal.—People v. Hughes, 267 P. 
2d 376, 123 C.A.2d 767. 

Ga.—New v. State, 22 S.E.2d 192, 68 
Ga.App. 86. 

Iowa.—State v. Dunne, 15 N.W.2d 
296, 234 Iowa 1185. 

Ky.—Helton v. Commonwealth, 244 
S.W.2d 762—Douglas v. Common¬ 
wealth, 211 S.W.2d 156, 307 Ky. 
391. 

34.10 Ky.—Helton v. Common¬ 
wealth, 244 S.W.2d 762. 

Membership in secret committee 
Testimony as to there being a se¬ 
cret grievance committee in secret 
group and how it operated, and that 
accused was member of committee, 
was admissible, as tending to show 
that accused and his fellow commit¬ 
tee members had entered Into a gen¬ 
eral conspiracy to flog persons 
against whom they had a grievance. 
Ga.—Walton v. State, 15 S.E.2d 455, 
65 GaA.pp. 124. 

34.15 Iowa.—State v. Dunne, 15 N. 
W.2d 296, 234 Iowa 1185. 

35. Utah.—State v. Peterson, 27 P. 
2d 20, 83 Utah 74. 

35.5 Pa.—Commonwealth v. Krolak, 
64 A.2d 522, 164 Pa.Super. 288. 

Improbability of defense 

Evidence of beating of witness by 
accused who claimed physical ina¬ 
bility to commit the crime charged 
was admissible. 

Tex.—Ivey v. State, 212 S.W.2d 146, 
152 Tex.Cr. 206. 

To negative self-defense 
Evidence of a series of unprovoked 
assaults on various persons by ac¬ 
cused and his companions, according 
to plan, scheme or design, was prop¬ 
erly admitted to negative plea of 
self-defense. 

Pa.—Commonwealth v. Krolak, 64 A. 
2 d 522, 164 Pa.Super. 288. 

36. D.C.—Burcham v. U. S., 163 F.2d 
761, 82 U.S-AppJD.C. 283. 

Ky.—Burnett v. Commonwealth, 67 
S.W.2d 683, 252 Ky. 521. 

Tex.—Morris v. State, 198 S.W.2d 
901, 150 Tex.Cr. 58—Teel v. State, 
70 S.W.2d 716, 126 Tex.Cr. 195. 
Wis.—Wilcox v. State, 26 N.W.2d 547, 
250 Wis. 342. 

36.5 Same automobile collision 
Tex.—Wingate v. State, 248 S.W.2d 

485, 157 Tex.Cr. 350. 
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of the same transaction. 36 * 10 Relevant evidence 
which shows only a degenerate tendency or char¬ 
acter of accused, and not another crime, is not ren¬ 
dered inadmissible under the rule. 36 - 15 

§ 691(5). -Banking Offenses 

In prosecutions for offenses Involving banks and 
banking, evidence of other offenses is admissible only if it 
bears on the offense charged so as to come within an 
exception to the general rule excluding such evidence; 
so it may be admissible where it bears on the accused's 
Intent, motive, guilty knowledge, or general plan or 
scheme. 

In prosecutions for offenses involving banks and 
banking, evidence of other, including similar, of¬ 
fenses is not admissible unless it bears on the offense 
charged so as to come within a recognized excep¬ 
tion to the general rule against the admission of 
evidence of other offenses; 37 but competent evi¬ 
dence does not become incompetent because it es¬ 
tablishes that accused has committed another 
crime. 37 * 6 Such evidence is not admissible as show¬ 
ing intent or motive where they are not of the es¬ 
sence of the offense charged. 38 

Misapplying bank funds; unauthorized order . In 


22A C.J.S. 

a prosecution of bank officers for converting, mis¬ 
applying, or abstracting funds of the bank, evidence 
of similar or other transactions is admissible to show 
intent 39 or the result of the misapplication 
charged, 39 * 5 or to establish a fraudulent scheme to 
defraud the bank, and to overthrow accused’s claim 
of good faith. 40 Such evidence is admissible to 
show intent in a prosecution for drawing an order 
or bill of exchange, without authority from the di¬ 
rectors, with intent to injure or defraud the associa¬ 
tion. 41 

False entries . In a prosecution for making false 
entries in the books of a bank, evidence of other of¬ 
fenses, including other false entries, is admissible 
to show intent, 42 motive, 43 knowledge of the falsity 
of the entries, 44 or a scheme or system, 46 provided 
such other entries are sufficiently connected with 
accused 46 and are not too remote. 47 

False reports and statements . In prosecutions 
for making, exhibiting, or subscribing to false re¬ 
ports or statements, evidence of other false reports 
or statements, at a time not too remote, 48 is admis¬ 
sible to show motive, 49 guilty knowledge, 50 intent, 61 


36.10 Ky.—Helton v. Commonwealth, 
244 S.W.2d 762. 

36.16 Cal.—People v. Mullen, 252 P. 
2 d 19, 115 C.A.2d 340. 

37. U.S.—Quiff v. U. S., C.C.AN.J., 
33 F.2d 820. 

Ill.—People v. Paisley, 123 N.E. 573, 
288 Ill. 310. 

N.Y.—People v. Groot, 161 N.Y.S. 
718, 174 App.Div. 608, 35 N.Y.Cr. 
226. 

Ohio.—Daugherty v. State, 180 N.E. 

656, 41 Ohio App. 239- 
S.C.—State v. Bolyn, 141 S.E. 165, 
143 S.C. 63. 

Tex.—Marberry v. State, 292 S.W. 
1107, 106 Tex.Cr. 474. 

Mere willingness to commit an¬ 
other crime Is not admissible. 
U.S.—Flood v. TJ. S., C.C.A.Wash., 36 
F.2d 444. 

Cross-examination held not im¬ 
proper as showing another offense, 
where it was upon a subject which 
accused had opened. 

Wash.—State v. Johnson, 40 P.2d 
159, 180 Wash. 401, appeal dis¬ 
missed Johnson v. State of Wash¬ 
ington, 56 S.Ct. 105, 296 U.S. 535, 
80 L.Ed. 381. 

37.5 U.S.—Tinkle v, U. S., C.A,Iowa, 
254 F.2d 23. 

38. N.Y.—People v. Grout, 161 N. 
Y.S. 718, 174 App.Div. 608, 35 N.Y. 
Cr. 226. 

Wash.—State v. Larson, 204 P. 1041, 
119 Wash. 123. 

39- U.S.—Sheridan v. U. S., Or., 236 
F. 305, 149 C.C.A. 437. 


Forgeries used to balance the bank 
account of accused as a part of the 
scheme for securing the bank’s funds 
is admissible. 

U.S.—Hakes v. U. S., C.A.Va., 169 F. 
2d 739, certiorari denied 69 S.Ct 
51, 335 U.S. 826, 93 L.Ed. 380. 

39.6 U.S.—Hakes v. U. S„ supra. 

40. U.S.—O’Shea v. U. S. r C.C.A. 
Mich., 93 F.2d 169. 

41. U.S.—Hoss v. U. S. f Okl., 232 F. 
328, 146 C.C.A 376. 

42. U.S.—Brickey v. U. S., C.C.A 
Mo., 123 F.2d 341—Frantz v. U. S., 
C.C.A.Mich., 62 F.2d 737. 

La.—State v. Cloutier, 159 So. 330, 
181 La. 222. 

16 C.J. p 594 note 97. 

43. N.D.—State v. Heaton, 217 N.W. 
531, 56 N.D. 357. 

44. U.S.—Brickey v. U. S„ C.C.A 
Mo., 123 F.2d 341. 

Tex.—Sulak v. State, 40 S.W.2d 157, 
118 Tex.Cr. 112. 

46. U.S.—Galbreath v. U. S„ Ohio, 
257 F. 648, 168 C.C.A. 598. 

46. U.S.—Frantz v. U. S., C.C.A. 
Mich., 62 F.2d 737. 

47. U.S.—Galbreath v. U. S., Ohio, 
257 F. 648, 168 C.C.A. 598. 

48. Mont.—State v. Cassill, 227 P. 
49, 70 Mont. 433. 

Discretion of trial court 
Question whether such other false 
reports are too remote in point of 
time rests largely in the discretion 
of the trial court. 
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Neb.—Corpus Juris cited in Foreman 
v. State, 253 N.W. 898, 900, 12$ 
Neb. 619, reheard 257 N.W. 237, 127 
Neb. 824. 

S.D.—State v. Jackson, 113 N.W. 880, 
21 S.D. 494, 16 Ann.Cas. 87. 

49. Mont.—State v. Cassill, 227 P. 
49, 70 Mont. 433. 

N.J.—State v. Steneck, 198 A. 848, 
120 N.J.Law IS8, certiorari denied 
Steneck v. State of New Jersey, 59 
S.Ct. 89, 305 U.S. 627, 83 L.Ed. 401. 
S.C.—State v. Johnston, 146 S.E. 657, 
149 S.C. 138. 

16 C.J. p 694 note 93. 

50. Mont.—State v. Cassill, 227 P. 
49, 70 Mont. 433. 

N.J.—State v. Steneck, 198 A 848, 
120 N.J.Law 188, certiorari denied 
Steneck v. State of New Jersey, 59 
S.Ct. 89, 305 U.S. 627, 83 L.Ed. 401. 
16 C.J. p 594 note 94. 

51. Ill.—People v. Langguth, 180 N. 
E. 464, 347 Ill. 500. 

Mont.—State v. Cassill, 227 P. 49, 
70 Mont. 433. 

N.J.—State v. Steneck, 198 A. 848, 
120 N.J.Law 188, certiorari denied 
Steneck v. State of New York, 59 
S.Ct. 89, 305 U.S. 627, 83 L.Ed. 401. 
S.C.—State v. Johnston, 146 S.E. 657, 
149 S.C. 138. 

16 C.J. p 594 note 95. 

Evidence of prior similar offenses 
held sufficient to justify its recep¬ 
tion by the jury on the question of 
intent in executing the report on 
which the charge is based. 

Neb.—Foreman v. State, 257 NW. 
237, 127 Neb. 824. 
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a general plan or scheme, 62 or, under one author¬ 
ity, 62 although not under another, 64 the falsity of 
the statement on which the charge is based. 

Drawing against insufficient funds . In a prose¬ 
cution for drawing a check or draft without having 
sufficient funds on deposit to meet it, or without 
reasonable grounds to believe that it will be paid, 
evidence of similar transactions is admissible to 
show guilty intent, 66 knowledge by accused of the 
state of his account, 56 or scheme or plan. 56 * 5 Evi¬ 
dence of such transactions either before or after 
the perpetration of the crime charged has been held 
relevant and competent for the purpose of showing 
guilty intent; 67 but other authority holds it error 
to receive evidence of nonpayment, after the com¬ 
mission of the crime charged, of drafts drawn by 
accused in favor of persons other than the com¬ 
plaining witness. 58 Also, in a prosecution for issu¬ 
ing a bad check in payment for articles purchased 
with intent to defraud the payee, it has been held 
that evidence is not admissible of bad checks given 
by accused to other persons in transactions which 
had no relation to the one at issue. 58 * 5 

On the trial of a bank director for overdrawing 
his account, evidence of a prior illegality which con¬ 
stitutes another distinct offense and which does not 
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tend to prove the crime charged is not admissible. 59 

Fictitious check . In a prosecution for violation 
of a fictitious check statute, evidence that false 
drivers’ licenses were manufactured for the purpose 
of, and were in fact used for, identification in the 
check passing scheme is admissible. 69 * 5 

Receiving deposits when bank is insolvent . In 
a prosecution of a bank officer for receiving deposits 
with knowledge of the bank’s insolvency, evidence 
tending to show other offenses is admissible if rele¬ 
vant on the issue of the insolvency, 60 or accused’s 
knowledge thereof, 61 but not if it does not tend to 
prove any issue and is not in rebuttal of testimony by 
accused. 62 

§ 691(6). -Bribery 

In a prosecution for bribery, evidence of other of¬ 
fenses which does not tend to prove the charge 1 $ in¬ 
admissible; but evidence of other offenses may be 
admitted where it tends directly to establish the bribery 
offense charged, or to establish issues relating to intent, 
knowledge, or motive, or a system or scheme of offenses 
including the one on trial. 

In a prosecution for bribeiy, evidence which is 
otherwise competent is not inadmissible merely be¬ 
cause it tends to show the commission of another 
offense by accused 63 or because it tends to show the 


Where Intent Is not an essential 
ingredient of the crime charged, such 
evidence is inadmissible. 

N.Y.—People v. Grout, 161 N.Y.S. 
718, 174 App.Dlv. 608, 35 N.Y.Cr. 
226. 

52. Mont.—State v. Cassill, 227 P. 
49, 70 Mont. 433. 

53. Ill.—People v. Langguth, 180 N. 
B. 464, 347 Ill. 500. 

54. N.Y.—People v. Grout, 161 N.Y. 
S. 718, 174 App.Div. 608, 35 N.Y. 
Cr. 226. 

55. Cal.—People v. Bercovitz, 126 P. 
479, 163 C. 636, 43 L.R.A..N.S., 667. 

People v. Montgomery, 287 P.2d 
520, 135 C.A.2d 507—People v. 

Brown, 165 P.2d 707, 72 C.A.2d 717 
—People v. Weir, 159 P. 442, 30 C. 
A. 766. 

Ga.—Minich v. State, 47 S.E.2d 920, 
77 Ga.App. 157. 

56. Cal.—People v. Bercovitz, 126 P. 
479, 163 C. 636, 43 L.R.A.,N.S., 667. 

People v. Moore, 345 P.2d 298, 
175 C.A.2d 78—People v. Brown, 
165 P.2d 707, 72 C.A.2d 717. 

56.5 Ga.—Minich v. State, 47 S.E.2d 
920, 77 Ga.App. 157. 

57. Cal.—People v. Montgomery, 287 
F.2d 520, 135 C.A.2d 507—People v. 
Weir, 159 P. 442, 30 C.A. 766. 

58. Pla.—Denton v. State, 62 So. 
914, 66 Fla. 87. 


58.5 Miss.—Brown v. State, 80 So. 
2d 761, 224 Miss. 498. 

59. N.J.—State v. Foster, 97 A. 787, 
89 N.J.Law 45. 

59.5 Cal.—People v. Fiascik, 323 P. 
2d 1032, 159 C.A.2d 622, certiorari 
denied Piascik v. People of State of 
California, 79 S.Ct 743, 359 U.S. 
954, 3 L.Ed.2d 762. 

60. Ark.—Hanson v. State, 254 S.W. 
691, 160 Ark. 329. 

Ill.—People v. Gould, 178 N.E. 133, 
345 Ill. 288—People v. Paisley, 132 
N.E. 822, 299 Ill. 576. 

Mo.—State v. Shelby, 64 S.W.2d 269, 
333 Mo. 1036. 

61. Ill.—People v. Gould, 178 N.E. 
133, 345 Ill. 288—People v. Pais¬ 
ley, 132 N.E. 822, 299 Ill. 576. 

Ky.—Parrish v. Commonwealth, 123 
S.W. 339, 136 Ky. 77. 

Mo.—State v. Shelby, 64 S.W.2d 269, 
333 Mo. 1036. 

Okl.—White v. State, 252 P. 455, 36 
Okl.Cr. 57. 

That such proof tended to create 
prejudice against accused is imma¬ 
terial. 

Ill.—People v. Paisley, 132 N.E. 822, 
299 Ill. 576. 

62. Iowa.—State v. Brown, 246 N.W. 
258, 215 Iowa 600. 

Ky.—Gaugh v. Commonwealth, 87 S. 

W.2d 94, 261 Ky. 91. 

Mo.—State v. Munroe, 201 SW. 100, 
273 Mo. 341. 


Tex.—Pool v. State, 58 S.W.2d 120, 
123 Tex.Cr. 138. 

63. U.S.—Schneider v. U. S., C.A. 
Mont., 192 F.2d 498, certiorari de¬ 
nied 72 S.Ct. 646, 343 U.S. 914, 96 
L.Ed. 1329, rehearing denied 72 S. 
Ct. 1045, 343 U.S. 954, 96 L.Ed. 
1355. 

Tuckerman v. U. S., C.C.A.Tenn. f 
291 F. 958, certiorari denied 44 S. 
Ct. 137, 263 U.S. 716, 68 L.Ed. 522 
—Berryman v. U. S., C.C.A.Tenn., 
291 F. 958, certiorari denied 44 S. 
Ct. 137, 263 U.S. 716, 68 L.EdL 521 
—Wilkes v. U. S., C.C.A.Tenn., 291 
F. 958, certiorari denied 44 S.Ct. 
137, 263 U.S. 716, 68 L.Ed. 522. 
Cal.—People v. Zerillo, 223 F.2d 223, 
36 C.2d 222. 

People v. Vollmann, 167 P.2d 545, 
73 CA..2d 769. 

Idaho.—State v. Emory, 46 P.2d 67, 
55 Idaho 649. 

N.J.—State v. Landecker, 126 A. 408, 
100 N.J.Law 195, affirmed 137 A. 
919, 103 N.J.Law 716. 

Ohio.—State v. Young, App. f 70 N.E. 
2d 458. 

Tex.—Cox v. State, Cr., 316 S.W.2d 
891. 

Utah.—State v. Harries, 221 P.2d 605, 
118 Utah. 260. 

Steps in bribery; conspiracy 

“Bribery ... is frequently a 
progression of steps, all of which 
are material to the end sought, and 
it is competent for the state to 
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commission of another offense by another, 64 or be¬ 
cause other evidence tends to question the reliability 
of such evidence. 64 - 5 Evidence that accused had tried 
to bribe another in relation to the same matter for 
which he is on trial is admissible. 64 - 10 Also, where 
the bribery offense charged is of a continuing offense 
during a particular period, evidence of separate 
and distinct acts and transactions tending to estab¬ 
lish the continuing offense charged is admissible. 64 - 15 

Evidence tending to show the commission of simi¬ 
lar offenses may be admitted to show intent, 65 or 
good faith or honesty of purpose, 65 - 6 or to rebut 
inferences of honest intent or purpose on the part 
of accused. 65 - 10 Also, evidence of other dissimilar 
offenses is admissible where relevant and tending 
to show the intent of accused with respect to the 
offense charged. 65 * 15 Evidence of similar offenses 


by accused is also admissible on the question of the 
knowledge or understanding of accused with respect 
to the transaction with which he is charged, 65 - 26 
Evidence of similar or dissimilar offenses, however, 
is not admissible as showing intent if intent is not 
in issue, or is not essential to the offense charged, 66 
or if the intent is manifest from the facts and cir¬ 
cumstances of the case, 67 or if the admission of such 
evidence would occasion the trial of collateral is¬ 
sues. 68 Also, such evidence is not admissible as 
showing guilty knowledge where such knowledge is 
not in issue. 69 

Evidence of other offenses is admissible where it 
has a tendency directly to establish the bribery of¬ 
fense charged 69 - 5 or a material fact of the offense 
charged, 69 - 10 or to show motive, 70 and is admissible 


prove acts leading up to the bribery 
though such acts show a conspir¬ 
acy/' 

Ill.—:People v. Rockola, 178 N.E. 384, 
388, 346 Ill. 27. 

64. Minn.—State v. LIss, 176 N.W. 

51, 145 Minn. 45. 

Aider and abettor 

Cal.—People v. Lyon, 288 P.2d 57, 
135 CA.2d 558. 

G4A Cal.—People v. Zerillo, 223 P.2d 
223, 36 C.2d 222. 

64.10 U.S.—Schneider v. XT. S., CA. 
Mont., 192 F.2d 498, certiorari de¬ 
nied 72 S.Ct 646, 343 U.S. 914, 96 
LJSd. 1329, rehearing denied 72 S. 
Ct. 1045, 343 U.S. 954, 96 L.Ed. 
1355. 

64.15 Mich.—People v. Nankervis, 
46 N.W.2d 592, 330 Mich. 17. 

65. U.S.—Parsons r. U. S., CA.Ga., 
189 F.2d 252—U. S. v. Baneth, C.C. 
A.N.Y., 155 F.2d 978—Ybor v. U. S., 

C.C.A.Fla., 31 F.2d 42. 

Ark.—Rowland v. State, 213 S.W.2d 
370, 213 Ark. 780, certiorari denied 
69 S.Ct 641, 336 U.S. 918, 93 LJEd. 
1081, rehearing denied 69 S.Ct. 745, 
336 U.S. 941, 93 L.Ed. 1098. 

D.C.—Fall v. U. S.. 49 F.2d 506, 60 
App.D.C. 124, certiorari denied 51 
S.Ct 667, 283 U.S. 867, 75 L.Ed. 
1471. 

Fla.—Zalla v. State, 61 So.2d 649. 

Ga.—Corpus Juris quoted in Taylor 
V. State, 162 S.E. 504, 511, 174 Ga. 

52. 

Scoggins v. State, 8 S.E.2d 709, 
62 GaApp. 489—White v. State, 159 
S.E. 897, 43 GaApp. 748—York v. 
State, 156 S.E. 733, 42 GaApp. 453. 
Hawaii.—Territory of Hawaii v. 

Caxninos, 38 Hawaii 628. 

Ind.—Clevenger v. State, 125 *N.B. 41, 
188 Ind. 592. 

N.Y.—People v. Warder, 247 N.Y.S. 
60, 231 App.Div. 215. 


N.C.—State v. Smith, 74 S.E.2d 291, 
237 N.C. 1. 

Ohio.—Curtis v. State, 148 N.E. 834, 
113 Ohio St. 187—Scott v. State, 
141 N.E. 19, 107 Ohio St. 475. 

State v. Young, App., 70 N.E.2d 
458—Forte v. State, 184 N.E. 854, 
44 Ohio App. 224. 

Okl.—Fitzgerald v. State, 188 P.2d 
396, 85 OkI.Cr. 376—Capshaw v. 
State, 104 P.2d 282, 69 OkI.Cr. 440. 
Pa.—Commonwealth v. Hradesky, 84 
A.2d 393, 170 Pa.Super. 24. 

Utah.—State v. Harries, 2 21 P.2d 605, 
118 Utah 260. 

9 C.J. p 414 note 47—16 C.J. p 595 
note 7. 

Similar acts prior to statute making 
them offense 

Testimony that accused solicited 
bribe from others with respect to his 
support of legislation, prior to time 
statute made It an offense, tended to 
prove the main case of the state by 
showing willingness and intent in 
prosecution of legislator for consent¬ 
ing to accept a bribe to prevent the 
passage of legislation, and Is admis¬ 
sible without limitation as to its ef¬ 
fect. 

Tex.—Cox v. State, Cr., 316 S.W.2d 
891. 

65.5 Ark.—Rowland v. State, 213 S. 
W.2d 370, 213 Ark. 780, certiorari 
denied 69 S.Ct 641, 336 U.S. 918, 
93 L.Ed. 1081, rehearing denied 69 
S.Ct 745, 336 U.S. 941, 93 L.Ed. 
1098. 

65.10 Hawaii.—Territory of Hawaii 
v. Caminos, 38 Hawaii 628. 

65.15 Violation of pure food law 

Cal.—People v. Zerillo, 223 P.2d 223, 
32 C.2d 322. 

65.20 U.S.—Parsons v. U. S. f C.A. 
Ga., 189 F.2d 252. 

Ark.—Rowland v. State, 213 S.W.2d 
370, 213 Ark. 780, certiorari denied 
69 S.Ct 641, 336 U.S. 918, 93 L.Ed. 
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1081, rehearing denied 69 S.Ct 745* 
336 U.S. 941, 93 L.Ed. 1098. 

N.C.—State v. Smith, 74 S.E.2d 291, 
237 N.C. 1. 

Ohio.—State v. Young, App., 70 NJE. 
2d 458. 

66. U.S.—Farkas v. U. S.. C.CA 
Ohio, 2 F.2d 644—Crinnian v. U. S„ 

C.C.A.Mich., 1 F.2d 643. 

67. N.Y.—People v, Harvey, 139 N. 

E. 268, 235 N.Y. 282. 

68. U.S.—Crinnian v. U. S. f C.CA 
Mich., 1 F.2d 643. 

69. Cal.—People v, Washburn, 236 
P. 711, 104 CA. 662. 

69.5 Utah.—State v, Harries, 221 P. 
2d 605, 118 Utah 260. 

69.10 Cal.—People v. MacKenzie, 

300 P.2d 700, 144 C.A.2d 100. 

70. U.S.—Parsons v. U. S., CAGa^ 
189 F.2d 252. 

Cal.—People v. Zerillo, 223 P.2d 223, 
36 C.2d 222. 

People v. MacKenzie, 800 P.2d 
700, 144 CA.2d 100, 

D.C.—Fall v. U. S., 49 F.3d 506, 60 
App.D.C. 124, certiorari denied 51 
S.Ct 657, 283 U.S. 867, 75 L.Ed. 
1471. 

Fla.—Zalla v. State, 61 So.2d 649. 
Ga.—White v. State, 159 S.E. 897, 43 
GaApp. 748—York v. State, 156 S. 

E. 733, 42 GaApp. 453. 

Ind.—Higgins v. State, 60 N.E. 685, 
157 Ind. 57. 

Mich.— Corpus Juris Secundum quot¬ 
ed in People v. Johnston, 43 N.W. 
2d 334, 340, 328 Mich. 213, 20 A.L. 
R.2d 1001. 

N.Y.—People v. Warder, 247 N.Y.S. 

60, 231 App.Div. 215. 

Okl.—Fitzgerald v. State, 188 P.2d 
396, 85 OkI.Cr. 376. 

Pa.—Commonwealth v. Hradesky, 84 
A.2d 393, 170 Pa.Super. 24. 

Tenn.—Lee v. State, 254 S.W.2d 747, 
194 Tenn. 652, certiorari denied 7$ 
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where it has a tendency to show quo ammo, 70 - 5 
the state of mind of accused, 70 - 10 system, method, or 
course of conduct, 71 design, 71 - 6 a plan or scheme to 
commit a series of crimes including the one on 
trial, 72 or the intimate and apparently confidential 
relations between the informer and accused. 73 

Where the plan or scheme under which accused 
operated was a large single operation, not divisible 
into separate and distinct small plans, and each 
individual transaction throws light on the overall 
method of operation, the fact that the state in its 
introduction of evidence does not go far enough 
to establish a complete offense in every instance 
does not make such evidence with respect to other 
offenses not admissible. 73 - 5 


On the other hand, evidence is not admissible and 
should be excluded which shows, or tends to show, 
that accused has committed another crime, discon¬ 
nected with, and independent of, that for which 
he is on trial, 73 - 10 and which does not tend to prove 
the bribery charged; 74 and evidence should not be 
admitted of other similar offenses with which ac¬ 
cused had no connection. 74 - 5 

The fact that accused was tried and acquitted of 
the other offense does not bar the introduction of 
evidence thereof in a prosecution for bribery where 
such evidence shows the general plan or system of 
the bribe, 75 or illustrates acts of accused in the trans¬ 
action on trial, or throws light on the later evi¬ 
dence. 76 Testimony tending legitimately to establish 
the offense charged, or some element thereof, may 


S.ct. 1145, 345 U.S. 1003, 97 L.Ed 
1408, rehearing denied 74 S.Ct. 18 
346 U.S. 843, 98 L.Ed. 363, rehear¬ 
ing denied 74 S.Ct. 130, 346 U.S. 
881, 98 L.Ed. 387, rehearing denied 
74 S.Ct. 276, 346 U.S. 918, 98 L.Ed. 
413. 

Utah.—State v. Harries, 221 P.2d 605, 
118 Utah 260. 

Va.—Williams v. Commonwealth, 54 
SJE.2d 869, 189 Va. 785. 

70.5 N.C.—State v. Smith, 74 S.E.Sd 
291, 237 N.C. 1. 

70.10 U.S.—Schneider v. U. S., CA. 
Mont., 192 F.2d 498, certiorari de¬ 
nied 72 S.Ct. 646, 343 U.S. 914, 96 
TVR d. 1329, rehearing denied 72 S. 
Ct. 1045, 343 U.S. 954, 96 L.Ed. 
1355. 

Absence of mistake or accident 

Utah.—State v. Harries, 221 P.2d 
605, 118 Utah 260. 

71. U.S.—Schneider v. U. S., CA. 
Mont., 192 F.2d 498, certiorari de¬ 
nied 72 S.Ct. 646, 343 U.S. 914, 96 
L.Ed. 1329, rehearing denied 72 S. 
Ct. 1045, 343 U.S. 964, 96 L.Ed. 
1355—Ybor v. U. S., C.OA.Fla., 31 
F.2d 42. 

Cal.—People v. Lyon, 288 P.2d 57, 
135 C~A.2d 558. 

Ga.—Taylor v. State, 162 S.E. 504, 
174 Ga. 52. 

Idaho.—State v. Emory, 46 P.2d 67, 
55 Idaho 649. 

Mich.—Corpus Juris Secundum quot¬ 
ed in People v. Johnston, 43 N.W. 
2d 334, 340, 328 Mich. 213, 20 A.L. 
R.2d 1001. 

Neb.—Koenigstein v. State, 162 N.W. 
879, 101 Neb. 229. 

Ohio.—Scott v. State, 141 N.E. 19, 
107 Ohio St 475. 

Utah.—State v. Harries, 221 P.2d 
605, 118 Utah 260. 

71.5 Ark.—Rowland v. State, 213 S. 
W.2d 370, 213 Ark. 780, certiorari 
denied 69 S.Ct. 641, 336 U.S. 918, 93 
L.Ed. 1081, rehearing denied 69 S. 
Ct 745, 336 U.S. 941, 93 L.Ed. 1098. 


Cal.—People v. Lyon, 288 P.2d 57, 
135 CA..2d 658. 

N.C.—State v. Smith, 74 S.E.2d 291, 
237 N.C. 1. 

Pa.—Commonwealth v. Hradesky, 84 
A.2d 393, 170 Pa-Super. 24. 

General design to violate law 
U.S.—Schneider v. U. S., CA.Mont., 
192 F.2d 498, certiorari denied 72 
S.Ct. 646, 343 U.S. 914, 96 L.Ed. 
1329, rehearing denied 72 S.Ct 
1045, 343 U.S. 954, 96 L.Ed. 1355. 

72. Cal.—People v. MacKenzie, 300 
P.2d 700, 144 C.A.2d 100—People v. 
Lyon, 288 P.2d 57, 135 C.A.2d 558. 

Ga.—Corpus Juris quoted in Taylor 
v. State, 162 S.E. 504, 511, 174 Ga. 
62. 

Scoggins v. State, 8 S.E.2d 709, 
62 GaApp. 489. 

Hawaii.—Territory of Hawaii v. 

Caminos, 38 Hawaii 628. 

Mich.—Corpus Juris Secundum quot¬ 
ed in People v. Johnston, 43 N.W. 
2d 334, 340, 328 Mich. 213, 20 A.L. 
R.2d 1001. 

N.J.—State v. Landeeker, 126 A. 408, 
100 N.J.Law 195, affirmed 137 A. 
919, 103 N.J.Law 716. 

N.Y.—People v. Warder, 247 N.Y.S. 

60, 231 App.Div. 215. 

Okl.—Fitzerald v. State, 188 P.2d 396, 
85 Okl.Cr. 376—Capshaw v. State, 
104 P.2d 2S2, 69 Okl.Cr. 440—Spiv¬ 
ey v. State, 104 P.2d 263, 69 Okl. 
Cr. 397. 

Pa.—Commonwealth v. Hradesky, 84 
A.2d 393, 170 Pa.Super. 24. 

Utah.—State v. Harries, 221 P.2d 
605, 118 Utah 260. 

16 C.J. p 595 note 8. 

Testimony held not to show design 
or plan 

Cal.—People v. Washburn, 286 P. 
711, 104 C.A. 662. 

73. Ga.—Corpus Juris quoted in 

Taylor v. State, 162 S.E. 504, 511, 
174 Ga. 52. 

Mich.—Corpus Juris Secundum guot. 

ed in People v. Johnston, 43 N.W. 
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2d 334, 340, 328 Mich. 213, 20 A.L, 
R.2d 1001. 

N.Y.—People v. Furlong, 127 N.Y.S. 
422. 

73.5 Utah.—State v. Harries, 221 P. 
2d 605, 118 Utah 260. 

73.10 Fla.—Zalla v. State, 60 So.2d 
649. 

Conspiracy to steal 
U.S.—Malatkofski v. U. S., C.A.Mass., 
179 F.2d 905. 

74. Cal.—People v. Washburn, 286 
P. 711, 104 C.A. 662. 

Ga.—Corpus Juris quoted in Taylor 
v. State, 162 S.E. 504, 511, 174 Ga. 
52. 

Mich.—Corpus Juris Secundum quot¬ 
ed in People v. Johnston, 43 N.W. 
2d 334, 340, 328 Mich. 213, 20 A.L. 

R. 2d 1001. 

N.Y.—People v. Harvey, 139 N.E. 
268, 235 N.Y. 282. 

People v. Atkins, 183 N.Y.S.2d 
336, 7 A.D.2d 393. 

Va.—Haynes v. Commonwealth, 52 

S. E. 358, 104 Va. 854. 

9 C.J. p 413 note 46. 

74U> Okl.—Capshaw v. State, 104 P. 
2d 282, 69 Okl.Cr. 440. 

75. Mich.—Corpus Juris Secundum 
quoted in People v. Johnston, 43 
N.W.2d 334, 340, 328 Mich. 213, 20 
A.L.R.2d 1001. 

Neb.—Koenigstein v. State, 162 N.W. 
879, 101 Neb. 229. 

Testimony on prior conspiracy trial 
Mich.—People v. Johnston, 43 N.W.2d 
334, 328 Mich. 213, 20 AJL.R.2d 
1001 . 

76. Ga-—Taylor v. State, 162 S.E. 
504, 174 Ga. 52. 

Mich.—Corpus Juris Secundum quot¬ 
ed in People v. Johnston, 43 N.W. 
2 d 334, 340, 328 Mich. 213, 20 A.L, 
R.2d 1001. 
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not be excluded solely on the ground that it was 
offered and received in the prior case as bearing on 
the guilt of accused of the offense there charged. 76 * 5 

§ 691(7). -Burglary and Similar Offenses 

On a trial for burglary or a similar offense, evidence 
of other crimes not connected with that charged and not 
relevant to any issue Is Inadmissible; but evidence which 
Is relevant on any Issue as tending to prove accused’s 
guilt of the crime charged is not inadmissible because 
tending to prove another crime. 

On a trial for burglary, 77 attempted burglary, 78 
breaking and entering, 79 attempting to break and en¬ 
ter, 79 * 6 burglary involving the cracking of a 
safe, 79 * 10 destroying a bank safe with intent to com¬ 
mit larceny, 80 or possession of burglar’s tools, 81 the 
state is not entitled to introduce evidence of the 


22A C.J.S. 

commission, by accused or by others, of other bur¬ 
glaries or other offenses, not connected with the par¬ 
ticular offense charged or with accused, and not 
relevant to any issue in the case, and which does 
not elucidate or prove any material fact connected 
with the burglary or similar offense charged. 81 * 5 
The fact that a statute permits examination of any 
witness as to his conviction of any crime does not 
permit the prosecution to examine accused as to a 
crime of which he has not been convicted and which 
is not connected with the burglary charged. 81 * 10 

Evidence, however, which is relevant as tending 
to prove accused’s guilt of the burglary or similar 
offense charged or to connect him therewith, is not 
to be excluded because it also tends to prove the 
commission of another crime, 82 including subsequent 


7BJ5 Mich.—People v. Johnston, 43 
N.W.2d 334, 328 Mich. 213, 20 A.L. 
R.2d 1001. 

77. Ariz.—State v. Thomas, 229 P.2d 
24 6, 71 Ariz. 423—Allen v. State, 
225 P. 332, 26 Ariz. 317. 

Cal.—People v. Van Cleave, 280 P. 
983, 208 C. 295—People v. Le Roy, 
221 P. 353, 192 C. 498. 

People v. Channell, 288 P.2d 326, 
136 C.A.2d 99—People v. Tibbitts, 

96 P.2d 812, 35 C.A.2d 669—People 
v. Malone, 4 P.2d 287, 117 C.A. 629 
—People v. Gibson, 289 P. 937, 107 
C.A. 76. 

Colo.—Corpus Juris cited in Cargill 
v. People, 214 P. 387, 388, 73 Colo. 
218. 

Ga.—Bacon v. State, 71 S.E.2d 615, 
209 Ga. 261, conformed to 72 S.E. 
2d 463, 86 GaJLpp. 703. 

Robinson v. State, 7 S.E.2d 758, 
62 Ga.App. 355. 

Ill-—People v. Bennett, 110 N.E.2d 
175, 413 Ill. 601—People v. Bote, 33 
N.E.2d 449, 376 Ill. 264—People v. 
Temple, 129 N.E. 85, 295 Ill. 463. 
Mich.—Lightfoot v. People, 16 Mich. 
507. 

Miss.—Scarbrough v. State, 37 So.2d 
748, 204 Miss. 487—McLin v. State, 
116 So. 533, 150 Miss. 159. 

Mo.—State v. Priesmeyer, 37 S.W.2d 
425, 327 Mo. 335—State v. Austin, 
234 S.W. 802. 

N.J.—State v. Rosenberg, 118 A. 207, 

97 N.J.Law 430. 

N.Y.—People v. Spillman, 130 N.E.2d 
625, 309 N.Y. 295. 

People v. Capola, 31 N.Y.S.2d 
590, 263 App.Div. 57—People v. 
Dietz, 214 N.Y.S. 517, 216 App.Div 
23, affirmed 155 N.E. 886, 244 N.Y. 
534—People v. Hassan, 187 N.Y.S. 
115, 196 App-Div. 89, 39 N.Y.Cr, 91. 
Okl.—Herren v. State, 130 P.2d 325, 
75 Okl.Cr. 251. 

Tex.—Carmean v. State, 290 S.W.2d 
240, 163 Tex.Cr. 218—Coston v. 
State, 268 S.W.2d 180, 160 Tex.Cr. 
159—Miller v. State, 145 SW.2d 


870, 140 Tex.Cr. 479—Hawkins v. 
State, 53 SW.2d 780, 122 Tex.Cr. 
84—McGowan v. State, 36 S.W.2d 
156, 117 Tex.Cr. 74—Missouri v. 
State, 4 S.W.2d 68, 109 Tex.Cr. 193 
—Jordan v. State, 259 S.W. 585, 96 
Tex.Cr. 622—Landry v. State, 258 
S.W. 172, 96 Tex.Cr. 417—Fountain 
v. State, 241 S.W. 489, 90 Tex.Cr. 
474. 

Utah.—State v. Cox, 277 P. 972, 74 
Utah 149. 

9 C.J. p 1069 note 68—16 C.J. p 595 
note 11. 

| Connection, of accused with crime 
Charged held insufficient 
Fla.—Padgett v. State, 53 So.2d 106. 

Evidence held admissible as not 
tending to show another crime 

Ky.—Crowe v. Commonwealth, 207 
SW. 699, 182 Ky. 819. 

Tex.—Davidson v. State, 216 S.W. 
624, 86 Tex.Cr. 213. 

78. Tex.—Hooks v. State, 261 S.W. 
1053, 97 Tex.Cr. 480. 

Utah.—State v. Torgerson, 286 P.2d 
800, 4 Utah 2d 52. 

79. Fla.—Findley v. State, 168 So. 
544, 124 Fla. 447—Bronson v. State, 
158 So. 435, 117 Fla. 828. 

Ky.—Moore v. Commonwealth, 181 S. 
W.2d 413, 298 Ky. 14—Eagle v. 
Commonwealth, 3 S.W.Sd 212, 223 
Ky. 178. 

La.—State v. Ward, 118 So. 26, 166 
La. 806. 

Neb.—Peery v. State, 87 N.W.2d 378, 
165 Neb. 752. 

N.J.—State v. Nagy, 98 A.2d 613, 27 
N.J.Super. 1. 

N.C.—State v. Smith, 169 S.E. 230, 
204 N.C. 638—State v. Fowler, 90 
S.E. 408, 172 N.C. 905. 

S.C.—State v. Gilstrap, 147 S.E. 600, 
149 S.C. 445. 

Evidence held admissible as not 
tending to show another crime 
La.—State v. Hutchinson, 105 So. 
249, 169 La. 127. I 
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79.5 Ga.—Felton v. State, 90 S.E.2d 
607, 93 Ga.App. 48. 

79.10 Cal.—People v. Tibbitts, 96 P. 
2d 812, 35 C.A.2d 669. 

80. Mich.—People v. Burke, 121 N. 
W. 282, 157 Mich. 108. 

81. Ark.—Satterfield v. State, 296 S. 
W. 63, 174 Ark. 733. 

Conn.—State v. Ferrone, 116 A. 336, 
97 Conn. 258. 

81.5 Cal.—People v. Channell, 288 P. 
2d 326, 136 C-A.2d 99. 

81.10 Withdrawn plea of guilty 
Under statute authorizing exami¬ 
nation of a witness as to his convic¬ 
tion of any crime, but not with re¬ 
spect to any withdrawn plea of guil¬ 
ty of a separate and distinct offense, 
admission by accused in burglary 
prosecution that he had been previ¬ 
ously convicted of willful trespass 
should have ended inquiry into such 
conviction, and further inquiry to 
show that such conviction had been 
based on withdrawn plea of guilty 
of burglary, not connected with in¬ 
stant charge, was improper. 

Miss.—White v. State, 30 So.2d 894, 

202 Miss. 246. 

82. U.S.—White v. U. S., CA.Ala., 
200 F.2d 509, certiorari denied 73 
S.Ct. 1142, 345 U.S. 999, 97 L.Ed. 
1405, rehearing denied 74 S.Ct. 17, 
346 U.S. 843, 98 L.Ed. 363. 

Ala.—-Whitley v. State, 64 So.2d 135, 
37 Ala.App. 107. 

Ark.—Mode v. State, 275 S.W. 700, 
169 Ark. 356. 

Cal.—People v. CItrino, 294 P.2d 32, 
46 C.2d 284. 

People v. De Frlma, 341 P.2d 840, 
172 C.A.2d 109—People v. Atkins, 
329 P.2d 939, 163 C.A.2d 732—Peo¬ 
ple v. Roach, 306 P.2d 523, 148 C. 
A.2d 364—People v. Rodis, 301 P. 
2d 886, 145 C.A.2d 44—People v. 
Sizelove, 285 P.2d 4, 134 CA..2d 104 
—People v. Wilson, 115 P.2d 598, 
46 C.A.2d 218—People v. Russell, 
94 P.2d 400, 34 CA.2d 665—People 
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offenses ; 82 * 6 and the criminal offense involved in the 
offered evidence need not be identical with the 
burglary or similar offense charged. 82 - 10 

Thus, provided the question it is offered to prove 
is in issue in the case, 82 - 16 evidence of other offenses, 
or which shows or tends to show the commission 
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of other offenses, is admissible when it is relevant 
on the issue of identity, 83 or tends to establish the 
relationship and association of accused with another 
or with a codefendant. 83 * 6 Such evidence is par¬ 
ticularly admissible where the other offenses con¬ 
sist of burglaries or larcenies by accused at about the 
same time, on the issue of intent, 84 but not where 


v. Buyle, 70 P.2d 955. 22 C.A.2<? 
143—People v. King, 41 P.2d 593 
4 C.A.2d 727—People v. Cameron 
200 P. 969, 54 C.A. 12. 

Colo.—Wolff v. People, 230 P.2d 581, 
123 Colo. 487. 

Conn.—State v. Ferrone, 116 A. 336. 

97 Conn. 258—State v. Ferrone, 113 
A. 452, 96 Conn. 160. 

Ga.—Franks v. State, 39 S.E.2d 761, 
74 Ga.App. 400—Moye v. State, 29 
S.E.2d 791, 70 Ga.App. 890—Mur¬ 
phy v. State, 13 S.E.2d 870, 64 Ga. 
App. 690. 

Iowa.—State v. Williams, 62 N.W.2d 
74 2, 245 Iowa 494. 

Kan.—State v. Sargent, 268 P. 98, 
126 Kan. 200—State v. Bussell, 
230 P. 1053, 117 Kan. 228. 

Ky.—Scott v. Commonwealth, 198 S. 
W.2d 53, 303 Ky. 473—Moore v. 
Commonwealth, 222 S.W. 934, 188 
Ky. 505. 

La.—State v. Barber, 120 So. 33, 167 
La. 635. 

Md.—Beverly v. State, 24 A.2d 792, 
180 Md. 443. 

Mo.—State v. Harris, 295 S.W.2d 94 
—State v. Lorts, 269 S.W.2d 88- 
State v. Harrison, 285 S.W. 83. 

Neb.—Peery v. State, 87 N.W.2d 378, 
165 Neb. 752. 

N.H.—State v. Charette, 103 A.2d 192, 

98 N.H. 477, 43 A.L.R.2d 827. 

Ohio.—Woodruff v. State, 173 N.E. 

206, 36 Ohio App. 287. 

Tex.—Matelski v. State, 71 S.W.2d 
272, 126 Tex.Cr. 217—Fino v. State, 
Cr., 129 S.W.2d 652, 137 Tex.Cr. 
340. 

Vt.—State v. Levine, 91 A.2d 678, 117 
Vt. 320. 

Wash.—State v. Johnson, 81 P.2d 
529, 195 Wash. 645—State v. Edel- 
stein, 262 P. 622, 146 'Wash. 221. 

9 C.J. p 1069 note 70—16 C.J. p 595 
note 12. 

Photograph 

In burglary prosecution, wherein 
accused stated on cross-examination 
that he usually wore glasses, it was 
not error to admit in evidence a pho¬ 
tograph depicting accused without 
glasses, even though photograph bore 
identification number and inscription 
stating that it was official record of 
sheriff’s department. 

Cal.—People v. Martinez, App., 4 Cal. 
Bptr. 829. 

Evidence of another similar crime 
held admissible 

D.C.—Adams v. TJ. S., 239 F.2d 451, 

99 U.S.App.D.C. 288. 


82.5 Cal.—People v. Alexander, 267 
P.2d 8S3, 123 C.A.2d 918. 

Colo.—Perry v. People, 181 P.2d 439, 
116 Colo. 440. 

Neb.—Peery v. State, 87 N.W.2d 378, 
165 Neb. 752. 

82.10 Cal.—People v. Sizelove, 285 
P.2d 4, 134 CA..2d 104. 

82.15 Cal.—People v. Tibbitts, 96 P. 
2 d 812, 35 C.A.2d 669. 

83. Ala.—Fikes v. State. 81 So.2d 
303, 263 Ala. 89, reversed on other 
grounds 77 S.Ct. 281, 352 TJ.S. 191, 
1 L.Ed.2d 246—Corpus Juris Secun¬ 
dum cited in Whitley v. State, 64 
So.2d 135, 137, 258 Ala. 679. 

Ark.—McConnell v. State, 2 S.W.2d 
694, 176 Ark. 1205. 

Cal.—People v. Buyle, 70 P.2d 955, 
22 C.A.2d 143. 

Colo.—Corpus Juris cited in Cargill 
v. People, 214 P. 387, 388, 73 Colo. 
218. 

Ga.—Moye v. State, 29 S.E.2d 791, 70 
Ga.App. 890. 

Ill.—People v. Maffioli, 94 N.E.2d 191, 
406 Ill. 315- 

Iowa.—State v. Harris, 133 N.W. 1078, 
153 Iowa 592. 

Ky.—Daniels v. Commonwealth, 269 
S.W.2d 705—Scalf v. Common¬ 
wealth, 14 S.W. 2d 759, 228 Ky. 
234. 

Tex.—Cochrane v. State, 67 S.W.2d 
313, 125 Tex.Cr. 119. 

Wash.—State v. Edelsteln, 262 P. 
622, 146 Wash. 221. 

9 C.J. p 1069 note 70[b], [d] (1), 
Cl]. 

Identity already established by oth¬ 
er evidence 

While it was proper to show that 
a watch, containing accused's name, 
was found in a camp, among arti¬ 
cles stolen in the burglary with 
which accused was charged, in order 
to identify accused as the occupant 
of the camp, and therefore the bur¬ 
glar, it was reversible error to allow 
testimony that the watch had been 
stolen by accused on another occa¬ 
sion. 

Cal.—People v. Le Roy, 221 P. 353, 
192 C. 498. 

83.5 Cal.—People v. King, 249 P.2d 
563, 114 C.A.2d 95, certiorari denied 
King v. People of State of Cal., 73 
S.Ct. 788, 345 U.S. 928, 97 L.Ed. 
1358. 

Vt.—State v. Levine, 91 A.2d 678, 117 
Vt. 320. 
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84. Ala.—Woodward v. State, 109 
So. 119, 21 Ala.App. 417. 

Ariz.—McCreary v. State, 212 P. 336, 
25 Ariz. 1. 

Ark.—Mouser v. State, 228 S.W.2d 
472, 216 Ark. 965—Pope v. State, 
225 S.W.2d 8, 216 Ark. 314—Camp 
v. State, 215 S.W. 170, 144 Ark. 641. 
Cal.—People v. Gregor, 297 P.2d 734, 
141 C.A.2d 711—People v. Kerns, 
285 P.2d 81, 134 C.A.2d 110—People 
v. Sizelove, 285 P.2d 4, 134 C.A.2d 
104—People v. Bonilla, 12 P.2d 64, 
124 C.A. 212—People v. McGill, 255 
P. 261, 82 C.A. 98. 

Colo.—Ex parte Hill, 72 P.2d 471, 101 
Colo. 243—Corpus Juris cited in 
Cargill v. People, 214 P. 387, 388, 

73 Colo. 218—Howard v. People, 160 
P. 1060, 62 Colo. 131. 

Ga.—Franks v. State, 39 S.E.2d 761, 

74 Ga.App. 400—Moye v. State, 29 
S.E.2d 791, 70 Ga.App. 890—Ham v. 
State, 14 S.E.2d 607, 65 Ga.App. 
27—Heller v. State, 4 S.E.2d 413, 60 
Ga.App. 552—Farlow v. State, 2 S. 
E.2d 500, 59 Ga.App. 881—Randall 
v. State, 2 S.E.2d 163, 59 Ga.App. 
749. 

Idaho.—State v. Poison, 339 P.2d 510, 
81 Idaho 147—State v. Bull, 276 P. 
528, 47 Idaho 336. 

Iowa.—State v. Kappen, 180 N.W. 
307, 191 Iowa 19. 

Ky.—Fennen v. Commonwealth, 42 S. 
W.2d 744, 240 Ky. 530—Alford v. 
Commonwealth, 42 S.W.2d 716, 240 
Ky. 523—Burch v. Commonwealth, 

42 S.W.2d 714, 240 Ky. 519—John¬ 
son v. Commonwealth, 41 S.W.2d 
913, 240 Ky. 123—Lambert v. Com¬ 
monwealth, 294 S.W. 466, 219 Ky. 
806. 

Mich.—People v. Allen, 88 N.W.2d 
433, 351 Mich. 535. 

Mo.—State v. Lorts, 269 S.W.2d 88— 
State v. Medley, 232 S.W.2d 519, 360 
Mo. 1032, certiorari denied Medley 
v. Eldson, 71 S.Ct. 568, 340 U.S. 
956, 95 L.Ed. 689—State v. Hefflin, 
89 S.W.2d 938, 338 Mo. 236, 103 
A.L.R. 1301. 

Okl.—Logan v. State, 239 P.2d 1044, 
95 Okl.Cr. 76. 

Tex.—Fino v. State, Cr., 129 S.W.2d 
652, 137 Tex.Cr. 340. 

Vt.—State v. Levine, 91 A.2d 678, 117 
Vt. 320. 

Wash.—State v. Olsen, 263 P.2d 824, 

43 Wash.2d 726. 

9 C.J. p 1068 note 65, p 1070 note 
72—16 C.J. p 595 note 14. 
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intent is not in issue in the case, 84 * 5 or where there 
is no logical connection between such other offenses 
and the burglary charged. 84 * 10 Evidence of another 
offense has been held competent and admissible to 
show intent in a prosecution for possession of 
burglar's tools with intent to use them in committing 
burglary, 84 * 15 and also on the issue of intent in 
prosecutions for breaking and entering with intent 
to commit rape, 84 * 20 particularly evidence that ac¬ 
cused broke and entered another dwelling and com¬ 


mitted rape, 84 * 25 although evidence that he attempt¬ 
ed to break and enter another dwelling for some 
unknown purpose is not admissible. 84 * 30 

Under the exception to the general rule, evidence 
of another offense is admissible in a prosecution for 
burglary or a similar offense when it tends to show 
motive, 85 guilty knowledge, 85 * 5 a regular or similar 
system, or a common scheme or plan, or modus 
operandi, of crime, organized and carried on by ac¬ 
cused, or by accused and others, 86 a material fact 


8A5 Cal.—People v. Channell, 288 
P.2d 326, 136 C.A.2d 99. 
latent not in issue 

It is improper to introduce evi¬ 
dence of another burglary committed 
by accused about a month before 
the one charged, in order to show 
intent, where it was unnecessary to 
prove intent. 

Mo.—State V. Austin, 234 S.W. 802. 
Intent to commit future burglary 
In burglary prosecution, permit¬ 
ting officer to testify that accused 
told officer that his reasons for break¬ 
ing Into a building and taking only a 
rifle was that he wanted the rifle 
to pull some other robberies was 
Improper as evidence of an intention 
to commit another offense. 

Tex.—Wiley v. States Cr., 324 S.W.2d 
862. 

Equivocal Intent 

Evidence of distinct crime of lar¬ 
ceny held not admissible in burglary 
prosecution on theory that the in¬ 
tent was equivocal. 

Ind.—Fehlman v. State, 161 N.E. 8, 
199 Ind. 746. 

84.10 Eot always admissible 

Evidence of other similar offenses 
is not always admissible to show in¬ 
tent, whether or not there be any 
logical connection between them and 
the case on trial. 

Ga.—Bacon v. State, 71 S.E.2d 615, 
209 Ga. 261, conformed to 72 S.E. 
2d 463, 86 Ga.App. 703. 

84.15 Ga.—Franks v. State, 39 S.E.2d 
761, 74 Ga.App. 400. 

Mo.—State v. Lorts, 269 S.W.2d 88— 
State v. Medley, 232 S.W.2d 519, 
360 Mo. 1032, certiorari denied Med¬ 
ley v. Eidson, 71 S.Ct. 568, 340 
U.S..956, 95 L.Ed. 689. 

Wash,—State v. Olsen, 263 P.2d 824, 
43 Wash.2d 726. 

Offense by another 

Where burglary tools were found 
on accused and another, evidence 
showing that such other person as 
well as accused was a convicted bur¬ 
glar was admissible as tending to 
prove intent. 

Ga.—Murphy v. State, 13 S.E.2d 870, 
64 Ga-App. 690. 

Prosecution may show that accused 
is burglar and thief in order to prove 
the burglarious intent. 

Mo.—State v. Lorts, 269 S.W.2d 88. 


84L20 Ala—Fikes v. State, 81 So.2d 
303, 263 Ala 89, reversed on other 
grounds 77 S.Ct 281, 352 U.S. 191, 
1 L.Ed.2d 246. 

Cal.—People v. Kinder, 265 P.2d 24, 

122 C.A.2d 457—People v. Hermes, 
168 P.2d 44, 73 C.A.2d 947. 

84L25 Ark.—Hicks v. State, 328 S.W. 
2d 265. 

8430 Ark.—Hicks v. State, supra 

85. Ala—Pikes v. State, 81 So.2d 
303, 263 Ala. 89, reversed on other 
grounds 77 S.Ct 281, 352 U.S. 191, 
1 L.Ed.2d 246. 

Ark.—Pope v. State, 225 S.W.2d 8, 
216 Ark. 314. 

Cal.—People v. Rodis, 301 P.2d 886, 
145 C.A.2d 44—People v. Buyle, 70 
P.2d 955, 22 C.A.2d 143. 

Colo.—Wolff v. People, 230 P.2d 581, 

123 Colo. 487—Corpus Juris cited 
in Cargill v. People, 214 P. 387, 388, 
73 Colo. 218. 

Ga—Moye v. State, 29 S.E.2d 791, 70 
GaApp. 890—Heller v. State, 4 S. 
E.2d 413, 60 GaApp. 552. 

Idaho.—State v. Poison, 339 P.2d 510, 
81 Idaho 147. 

Iowa.—State v. Linzmeyer, 79 N.W.2d 
206, 248 Iowa 31. 

Mich.—People v. Allen, 88 N.W.2d 
433, 351 Mich. 535. 

Mo.—State v. Alberson, 316 S.W.2d 
529. 

Vt—State v. Levine, 91 A.2d 678, 117 
Vt 320. 

16 C.J. p 595 note 15. 

85-5 Cal.—People v. Gregor, 297 P. 

2d 734, 141 OA.2d 711. 

Kan.—State v. Fannan, 207 P.2d 1176, 
167 Kan. 723. 

86. Ark.—Mouser v. State, 228 S.W. 
2d 472, 216 Ark. 965. 

Cal.—People v. Shapiro, App., 4 Cal. 
Rptr. 788—People v. Brown, 338 P 
2d 504, 170 C.A.2d 80—People v 
Schubin, 332 P.2d 737, 166 C.A.2d 
267—People v. Zuniga, 319 P.2d 111. 
156 C.A.2d 298—People v. Heckford 
308 F.2d 497, 149 C.A.2d 250—Peo¬ 
ple v. Roach, 306 P.2d 523, 148 C. 
A.2d 364—People v. Gregor, 297 P. 
2d 734, 141 C.A.2d 711—People v. 
Kerns, 285 P.2d 81, 134 C.A.2d 110- 
People v. Sizelove, 285 P.2d 4, 134 
C-A.2d 104—People v. Miller, 276 
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P.2d 846, 129 C.A.2d 305—People 
v. Flores, 249 P.2d 66, 113 C.A.2d 
813—People v. Ross, 221 P.2d 280, 
98 C.A.2d 865—People v. Hopkins, 
134 P.2d 299, 57 C.A.2d 382—Peo¬ 
ple v. Tibbitts, 96 P.2d 812, 35 C.A. 
2d 669—People v. Buyle, 70 P.2d 
955, 22 C.A.2d 143—People v. King, 
41 P.2d 593, 4 C.A.2d 727. 

Colo.—Wolff v. People, 230 P.2d 581, 
123 Colo. 487—Perry v. People, 181 
P.2d 439, 116 Colo. 440—Corpus 
Juris cited in Cargill v. People, 214 
P. 387, 388, 73 Colo. 218. 

Fla—Davis v. State, 87 So.2d 416. 
Ga.—Moye v. State, 29 S.E.2d 791, 
70 GaApp. 890. 

Iowa—State v. Linzmeyer, 79 N.W.2d 
206, 248 Iowa 31. 

Kan.—State v. Smit, 337 P.2d 680, 184 
Kan. 582—State v. Grey, 119 P.2d 
468, 154 Kan. 442. 

Ky.—Moore v. Commonwealth, 222 
S.W. 934, 188 Ky. 505. 

Mich.—People v. Allen, 88 N.W.2d 
433, 351 Mich. 535. 

Mo.—State v. Ronimous, 319 S.W.2d 
565—State v. Gentry, 44 S.W.2d 27, 
329 Mo. 282—State v. Priesmeyer, 
37 S.W.2d 425, 327 Mo. 335—State 
v. Cummins, 213 S-W. 969, 279 Mo. 
192. 

Neb.—Smith v. State, 99 N.W.2d 8, 
169 Neb. 199. 

N.C.—State v. Dail, 131 S.E. 574 
(first case), 191 N.C. 233. 

Pa.—Commonwealth v. Segers, 76 A. 

2d 483, 167 Pa.Super. 642. 

Tenn.—Jones v. State, 292 S.W.2d 
767, 200 Tenn. 553. 

Yt.—State v. Levine, 91 A.2d 678, 117 
Vt. 320. 

Wash.—State v. Edelstein, 262 P. 622, 
146 Wash. 221. 

Wis.—Smith v. State, 218 N.W. 822, 
195 Wis. 555. 

9 C.J. p 1070 note 71—16 C.J. p 595 
note 16. 

Subsequent offense 

Cal.—People v. Alexander, 267 P.2d 
883, 123 C.A.2d 918. 

Accused’s connection with the oth¬ 
er crimes must be shown in order to 
justify admission of evidence of 
such crimes as part of a common 
scheme with those charged. 

N.Y.—People v. Hassan, 187 N.Y.S. 
115, 196 App.Div. 89, 39 N.Y.Cr. 
9L 
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in the case, 86 * 5 or to illustrate, characterize, and ex¬ 
plain the possession of burglary tools by accused in 
a prosecution for possession thereof, 86 * 10 or to rebut 
a defense or theory urged by accused, 86 * 15 or when 
the evidence of the other offense is intermingled 
with the charged crime, 86 * 20 or where the commis¬ 
sion of the other offense and the commission of the 
one charged are so interwoven as in effect to con¬ 
stitute one transaction. 87 

It has been held that where the case depends on 
circumstantial evidence, and the stolen property was 
found in accused's possession, other property then 
found in his possession may be shown to have been 
stolen at about the same time, especially if also 
from near the same place ; 88 but other authority has 
held that evidence that various articles found in the 


possession of accused had been stolen from places 
in the city other than the place burglarized does not 
connect accused with the commission of the burglary 
charged and is inadmissible, 88 * 5 and that evidence 
tending to show a larceny by accused of articles 
other than those described in the indictment is not 
admissible against accused unless the evidence also 
shows that such other articles were in the place 
burglarized when the burglary was committed and 
were then stolen therefrom, or that their larceny 
was in some way connected with the burglary. 88 * 10 

Evidence which does not tend to show the com¬ 
mission of a crime by accused other than that 
charged is not inadmissible because of the rule 
against admission of evidence of disconnected 
crimes, 88 * 15 and such rule has no application to the 


Transaction six months before the 
crime charged held too remote to 
show common scheme or plan. 

N.Y.—:People v. Dietz, 214 N.Y.S. 517, 
216 App.Div. 23, affirmed 155 N.E. 
886, 244 N.Y. 634. 

Evidence held not admissible to show 
similar plan or system 
Cal.—People v. Channell, 288 P.2d 326, 
136 C.A.2d 99. 

86.5 Cal.—People v. Citrino, 294 P.2d 
32, 46 C.2d 284. 

Md.—Bevans v. State, 24 A.2d 792, 
180 Md. 443. 

Neb.—Peery v. State, 87 N.W.2d 378, 

165 Neb. 752. 

To explain absence of warrant 

In burglary prosecution, evidence 
that one of reasons police went to 
apartment where stolen goods were 
found and accused was arrested was 
that woman occupying apartment 
with accused had complained to them 
of accused’s felonious sexual conduct 
toward her was relevant and admis¬ 
sible to explain the entry on the 
premises and arrest of accused with¬ 
out a warrant. 

Cal.—People v. Howard, 334 P.2d 105, 

166 C.A.2d 638. 

86.10 Ga.—Franks v. State, 39 S.E. 
2d 761, 74 Ga.App. 400. 

86.15 Iowa.—State v. Williams, 62 
N.w.2d 742, 245 Iowa 494. 

Mutual Interest in crime 

Proof that defendants had been 
engaged together in bad check pass¬ 
ing was properly admitted to show 
that they were likely to hatch per¬ 
fidious schemes and rebut defense 
that they Innocently entered bur¬ 
glarized home by mistake in quest 
of whiskey while on drinking spree, 
proof that they had mutual inter¬ 
est in taking what did not belong 
to them being essential to overcome 
such defense. 

Cal.—People v. Sizelove, 285 F.2d 4, 
134 C.A.2d 104. 


86.20 Cal.—People v. Hopkins, 134 
P.2d 299, 57 C.A.2d 382. 

Commingling of loot 

In burglary prosecution, where ac¬ 
cused had commingled loot from bur¬ 
glary in question with the loot from 
another burglary, and two offenses 
became intertwined and inseparable, 
admission of testimony concerning 
other burglary was proper. 

Pa.—Commonwealth v. Gusciora, 82 
A.2d 540, 169 Pa.Super. 27. 

87. Idaho.—State v. Love, 283 P.2d 
925, 76 Idaho 378. 

Ill.—People v. Andrae, 137 N.E. 496, 
305 Ill. 530. 

Mo.—State v. Funk, 208 S.W. 97— 
State v. Prunty, 208 S.W. 91, 276 
Mo. 359. 

N.H.—State v. Charette, 103 A.2d 192, 
98 N.H. 477, 43 A.L.R.2d 827. 

Tex.—Bryant v. State, 2 S.W.2d 846, 
109 Tex.Cr. 32—McPherson v. State, 
182 S.W. 1114, 79 Tex.Cr. 93. 

9 C.J. p 1069 note 70. 

88. Prosecution for breaking and en¬ 
tering 

Fla.—Green v. State, 163 So. 712, 121 
Fla. 307. 

La.—State v. Smith, 101 So. 209, 156 
La. 818. 

Prosecution for burglary 

(1) The rule stated in the text has 
been applied in prosecutions for bur¬ 
glary. 

Ariz.—Porris v. State, 247 P. 1101, 30 
Ariz. 442. 

Ark.—Wilson v. State, 263 S.W. 390, 
165 Ark. 148. 

Cal.—People v. Gregor, 297 P.2d 734, 
141 C.A.2d 711. 

Fla.—Tavalaccio v. State, 59 So.2d 
247. 

Idaho.—State v. Poison, 339 P.2d 510, 
81 Idaho 147. 

Ill.—People v. Barber, 173 N.E. 798, 
342 Ill. 185. 

Mo.—State v. Hedgpeth, 278 S.W. 
740, 311 Mo. 452. 
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Tex.—Fino v. State, Cr., 129 S.W.2d 
652, 137 Tex.Cr. 340—Williams v. 
State, 285 S.W. 616, 105 Tex.Cr. 22 
—Thornton v. State, 188 S.W. 749, 
80 Tex.Cr. 64. 

Va.—Stapleton v. Commonwealth, 

124 S.E. 237, 140 Va. 475. 

9 C.J. p 1070 note 70 [d] (2). 

(2) It was held, however, reversi¬ 
ble error to introduce evidence that 
articles found in the possession of 
accused were stolen by her more than 
five months prior to the burglary for 
which she was being tried. 

Ind.—Fehlman v. State, 161 N.E. 8, 
199 Ind. 746. 

(3) Also, where accused explain¬ 
ed his possession of the articles tak¬ 
en in the burglary by attempting to 
show that he had received them, in¬ 
nocently, from a third person, it 
was error to show that accused also 
had In his possession articles taken 
In another burglary about a month 
before the one charged, in order to 
prove intent, because intent was not 
put In Issue by the defense. 

Mo.—State v. Austin, 234 S.W. 802. 
Admissibility of evidence of posses¬ 
sion of stolen property generally 
see Burglary § 50. 

88.5 Ga.—Yawn v. State, 91 S.E.2d 
312, 93 Ga.App. 236. 

88.10 Ga.—Yawn v. State, supra— 
Hawkins v. State, 64 S.E. 289, 6 
Ga.App. 109. 

88.15 Testimony as to omissions 
from confession 

In prosecution for burglary where¬ 
in sheriff testified that tracks of 
three men were found at scene of 
crime and district attorney testified 
that three persons had been indict¬ 
ed, logical deduction from statement 
by district attorney that accused and 
another asked him to leave something 
out of their confessions, which nam¬ 
ed only two burglars, was that they 
had asked prosecutor to leave out 
of confessions any mention of third 
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question of the admissibility of evidence of property 
left in the building broken into and found in the 
possession of accused, which evidence is relevant to 
establish the intent with which the breaking was 
done. 88 * 20 

Evidence intended to raise an inference that ac¬ 
cused had been engaged in another burglary of 
which there is no evidence is inadmissible. 88 * 25 

§ 691(8). - Conspiracy 

In prosecutions for conspiracy, while the general rule 
excluding evidence of other offenses Is applied, wide 
latitude Is allowed, provided the other offenses are logi¬ 
cally connected with that charged; and evidence of like 
acts or collateral facts which are otherwise admissible in 


22A G.J.S. 

evidence as tending to prove the conspiracy charged, or 
an element thereof, is not to be excluded because It tends 
to show another offense. 

Quoted In: Okl.—Fitzgerald v. State, 188 P.2d 896, 406, 
85 Okl.Cr, 376. 

In prosecutions for conspiracy, while the general 
rule excluding evidence of other offenses than that 
charged, and prohibiting proof of the commission 
of one offense by proof of another, is applied, 89 
wide latitude is allowed, under the recognized ex¬ 
ceptions to the rule, as discussed supra §§ 683-689, 
in the introduction of such evidence. 90 

In order, however, for such evidence to be compe¬ 
tent and admissible, there must be some apparent 
logical connection between the two offenses, 91 as 


burglar and statement did not con¬ 
vey to jury impression that accused 
was guilty of other offenses. 

Tex.—Decker v. State, 282 S.W.2d 284, 
162 Tex.Cr. 97. 

88-20 Fla.—Tavalaccio v. State, 59 
So.2d 247. 

88 J2B Cal.—People v. Gregor, 297 P. 
2 d 734, 141 CJL2d 711. 

89. U.S.—XT. S. v. Stromberg, C.A. 
N.T., 268 F.2d 256, certiorari denied 
Lessa v. U. S., 80 S.Ct. 119, 361 XJ.S. 
863, 4 L.Ed.2d 102, Puco v. XJ. S., 
80 S.Ct. 119, 361 U.S. 863, 4 L.Ed. 
2d 102, Stromberg v. XT. S., 80 S.Ct. 
123, 361 U.S. 863, 4 L.Ed.2d 102, Tei- 
telbaum v. XT. S„ 80 S.Ct. 123, 361 XJ. 
S. 863, 4 L.Ed.2d 102, Mirra v. U. 

S., 80 S.Ct 124, 361 U.S. 863, 4 L. 
Ed.2d 102, Maimone v. U. S., 80 S. 
Ct. 124, 361 U.S. 863, 4 L.Ed.2d 102, 
Behrman v. U. S., 80 S.Ct. 124, 361 
U.S. 863, 4 L.Ed.2d 102, and De 
Saverio v. U. S., 80 S.Ct. 130, 361 U. 
S. 868, 4 L.Ed.2d 108—Banning v. 
U. S., C.CA.Mich., 130 F.2d 330, cer¬ 
tiorari denied 63 S.Ct. 434, 317 
U.S. 695, 87 L.Ed. 556—Rallton v. 
U. S., C.OATex., 127 F.2d 691— 
Tinsley v. U. S., C.CA.S.D., 43 F. 
2d 890—Terry v. U. S., C.C.A.Cal., 
7 F.2d 28. 

Cal.—People v. Califro, 261 P.2d 332, 
120 C.A2d 504, certiorari denied 
Califro v. People of State of Cali¬ 
fornia, 74 S.Ct. 708, 347 U.S. 959, 
98 L.Ed. 1103. 

Del.—State v. Stiegler, 105 A. 667, 7 
Boyce 236. 

Ill.—People v. Simos, 178 N.E. 188, 
345 Ill 226. 

Ind.—Kelley v. State, 3 N.E.2d 65, 
210 Ind. 380. 

Okl.—Fitzgerald v. State, 188 P.2d 
396, 85 Okl.Cr. 376. 

Pa.—Commonwealth v. Bardolph, 192 
A. 916, 326 Pa. 513. 

Commonwealth v. Smith, 30 A. 2d 
339, 151 Pa-Super. 113. 

Tex.—Walker v. State, 141 S.W.2d 
618, 139 Tex.Cr. 623. j 


Evidence not necessary as clarifying 
background material 
N.Y.—People v. Atkins, 183 N.Y.S.2d 
336, 7 A.D.2d 393. 

90. U.S.—U. S. v. Novick, C.CA.N.Y., 
124 F.2d 107, certiorari denied 62 
S.Ct. 795, 315 U.S. 813, 86 L.Ed. 
1212, rehearing denied 62 S.Ct. 913, 
315 U.S. 830, 86 L.Ed. 1224—Blau- 
stein v. U. S., C.C.A.Pa., 44 F.2d 163, 
certiorari denied Sokol v. U. S., 51 
S.Ct. 486, 283 U.S. 838, 75 L.Ed. 
1449—Jelke v. U. S., C.C.A.I11., 255 
F. 264, 166 C.C.A. 434. 

Cal.—People v. Theodore, 262 P.2d 
630, 121 C.A.2d 17. 

Idaho.—State v. Myers, 211 P. 440, 36 
Idaho 396. 

Ky.—Alsbrook v. Commonwealth, 50 
S.W.2d 22, 243 Ky. 814. 

Okl.—Fitzgerald v. State, 188 P.2d 
396, 85 Okl.Cr. 376. 

Pa.—Commonwealth v. Evans, 154 A. 
2 d 57, 190 Pa.Super. 179. 
“Conspiracy . . . affords a sig¬ 

nal Illustration of the exception to 
the fundamental rule as to evidence 
of collateral offenses.” 

Ga.—Nelson v. State, 180 S.E. 16, 51 
Ga.App. 207, transferred, see 177 
S.E. 253, 179 Ga. 743. 

Entire history of conspiracy may 
be shown even though other crimes 
may be involved. 

Colo.—Jones v. People, 195 F.2d 380, 
118 Colo. 271. 

“Any relevant aot tending to prove 
the general character and object of 
the conspiracy is admissible even 
though it tends to prove the com¬ 
mission of a separate offense.” 

U.S.—Hogan v. U. S., C.C~ALa., 48 F. 
2d 616, 518, certiorari denied 52 S. 
Ct. 42, 284 U.S. 668, 76 L.Ed. 565, 
and reheard as to one defendant, C. 
C.A., 54 F.2d 924. 

Xn prosecution for using mails to 
defraud and conspiracy to so use 
them, evidence competent to support 
one charge is generally competent to 
support the other. 

U.S.—Buhler v. U. S., C.CA.CaL, 33 
F.2d 382. 


91. U.S.—U. S. v. Crowe, C.A.I11., 188 
F.2d 209—U. S. v. Tuffanelli, C.C.A. 

Ill., 131 F.2d 890, certiorari denied 
63 S.Ct. 769, 318 U.S. 772, 87 L.Ed. 
1142—Lambert v. U. S., C.CJLLa., 
101 F.2d 960—Haifa v. U. S., C.C.A 

Ill., 36 F.2d 1, certiorari denied 50 
S.Ct. 240, 281 U.S. 727, 74 L.Ed. 
1144—Terry v. U. S., C.C.A.Cal., 7 
F.2d 28—Weil v. U. S., C.C.AGa., 2 
F.2d 145—Workin v. U. S., N.Y., 260 
F. 137, 171 C.C.A, 173, certiorari 
denied 40 S.Ct. 9, 250 U.S. 659, 63 
L.Ed. 1194, and error dismissed 41 
S.Ct. 147, 254 U.S. 615, 65 L.Ed. 
440. 

Ill.—People v. Simos, 178 N.E. 188, 
345 Ill. 226. 

Okl.—Fitzgerald v. State, 188 P.2d 
396, 85 Okl.Cr. 376. 

Pa.—Commonwealth v. Smith, 30 A 
2d 339, 151 Pa.Super. 113. 

16 C.J. p 596 note 34. 

Irrelevant evidence not admissible 
U.S.—Horton v. U. S., C-ATenn., 256 
F.2d 138. 

Common motive 

(1) “In order to make such evi¬ 
dence admissible [as showing accus¬ 
ed's knowledge or intent] there must 
be such a showing of connection be¬ 
tween the different transactions as 
raises a fair inference of a common 
motive in each.” 

U.S.—Crowley v. U. S. f C.CA.Cal., 
8 F.2d 118, 119. 

(2) When proof shows such a con¬ 
nection between conspiracy charged 
and another offense as raises a fair 
inference of a common motive in each, 
general rule as to unrelated offenses 
does not apply. 

Md.—Piracci v. State, 115 A2d 262, 
207 Md. 499. 

Different ownership 

In prosecution for conspiracy to 
steal fire clay of United States, 
where collateral transactions were 
so closely related to taking of fire 
clay as to be fairly illustrative of 
a conspiracy among accused and oth¬ 
ers charged with stealing park ma¬ 
terials including the fire clay, fact 
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where such evidence is interwoven with the con¬ 
spiracy charged, 92 or is with respect to matters 
which have such direct relationship to the conspiracy 
charged as to be a part of it. 92 * 5 Evidence of con¬ 
spiracies with persons other than those named in 
the indictment and not having any natural connec¬ 
tion with the pending charge, 93 as well as evidence 
of acts and occurrences with which neither accused 
nor his alleged co-conspirators were connected, 94 
or of crimes or unlawful acts wholly unrelated to 
the crime charged, 94 - 5 should be excluded. 

Evidence of a conspiracy not alleged should be 
excluded if irrelevant to proof of that alleged; 95 but 
the mere fact that the other offense consists of 
another 96 or a minor 97 conspiracy does not render 


evidence thereof inadmissible if it bears upon the 
issues in the case on trial. Evidence of a general 
scheme or conspiracy is admissible where a single 
oifense only is charged in the indictment. 97 - 5 

Evidence which is otherwise relevant, competent, 
and material to prove the conspiracy charged is not 
rendered inadmissible by the fact that it proves or 
indicates the commission of another crime. 97 * 10 Evi¬ 
dence is admissible that accused previously commit¬ 
ted a crime similar to the one he is charged with 
conspiring to commit. 97 - 15 Like acts, methods, 
transactions, or other collateral facts which are 
otherwise admissible in evidence are not to be ex¬ 
cluded because they tend to show the commission of 
other crimes. 98 This rule applies to evidence of such 


that everything belonged to city ex¬ 
cept the fire clay would not render 
evidence as to the collateral trans¬ 
actions inadmissible. 

U.S.—Railton v. U. S., C.C-A.Tex. f 127 
F.2d 691. 

Other offenses held related to con- 
spiracy 

(1) To bring aliens into the Unit¬ 
ed States unlawfully. 

U.S.—Louie Bing v. U. S., Wash., 246 
F. 80, 158 C.C.A. 306. 

(2) To violate the National Pro¬ 
hibition Act. 

U.S.—Campanelli v. U. S., C.C.A.Cal., 
13 F.2d 750—Marron v. U. S., C.C.A 
Cal., 8 F.2d 251. 

Other offenses held not related to 
conspiracy 

(1) To commit larceny. 

Ind.—Hawkins v. State, 113 N.E. 232, 
185 Ind. 147. 

(2) To defraud the United States. 
U.S.—MacDonald v. U. S., C.C.A.Mass., 

264 F. 733. 

(3) To steal from the United 
States. 

U.S.—Railton v. U. S. f C.C.A.Tex., 127 
F.2d 691. 

(4) To obtain money by false pre¬ 
tenses. 

Ill.—People v. Tarpey, 18 N.E.2d 262, 
298 Ill.App. 619. 

(5) To sell narcotics. 

U.S.—Lambert v. U. S., C.CA.La., 
101 F.2d 960. 

(6) To violate internal revenue 

U.S.—'Walker v. U. S., C.CA.W.Va., 
104 F.2d 465. 

(7) To violate the National Pro¬ 
hibition Act 

U.S.—Crowley v. U. S., C.C.A.Cal. f 
8 F.2d 118—Terry v. U. S., C.C.A. 
Cal., 7 F.2d 28. 

JIanole v. U. S., C.C.A.Neb., 299 
F. 496. 

(8) To violate the Selective Serv¬ 
ice Act 

U.S.—U. S. v. McHugh, D.C.Wash., 
253 F. 224. 


92. U.S.—Banning v. U. S., C.C.A. 
Mich., 130 F.2d 330, certiorari de¬ 
nied 63 S.Ct. 434, 317 U.S. 695, 87 
L.Ed. 556—Miller v. U. S., C.C.A. 
Cal., 47 F.2d 120—Louie Ding v. U. 
S., Wash., 246 F. 80, 158 C.C.A. 306. 

92.5 U.S.—U. S. v. Chiarella, C.A.N. 
Y., 184 F.2d 903, modified on other 
grounds 187 F.2d 12, vacated on 
other grounds Chiarella v. U. S., 
71 S.Ct. 1004, 341 U.S. 946, 95 L.Ed. 
1370, certiorari denied 71 S.Ct. 1009, 
341 U.S. 956, 95 L.Ed. 1377, and re- 
argument denied 187 F.2d 870—Ban¬ 
ning v. U. S., C.C-A.Mich., 130 F.2d 
330, certiorari denied 63 S.Ct. 434, 
317 U.S. 695, 87 L.Ed. 556. 

93. U.S.—'Weil v. U. S., C.C.A.Ga., 
2 F.2d 145. 

Ind.—Hawkins v. State, 113 N.E. 232, 
185 Ind. 147. 

94. Ky.—Veal v. Commonwealth, 17 0 
SW. 161, 160 Ky. 849. 

94.5 U.S.—Eley v. U. S., C.C.A.Ohio, 
117 F.2d 526. 

Pa.—Commonwealth v. Smith, 30 A. 
2d 339, 151 Pa.Super. 113. 

95. U.S.—Cooper v. U. S., C.C.A.La., 
91 F.2d 195. 

96. Colo.—Smaldone v. People, 88 P. 
2d 103, 103 Colo. 498. 

Okl.—Fitzgerald v. State, 188 P.2d 
396, 85 Okl.Cr. 376. 

Pa.—Commonwealth v. Evans, 154 A. 
2d 57, 190 Pa.Super. 179. 

97. U.S.—Hogan v. U. S., C.C.A.La., 
48 F.2d 516, certiorari denied 52 S. 
Ct. 42, 284 U.S. 668, 76 L.Ed. 565, 
and reheard as to one defendant 
C.C.A., 54 F.2d 924—Haffa v. U. S., 
C.CA.I11., 36 F.2d 1, certiorari de¬ 
nied 50 S.Ct 240, 281 U.S. 727, 74 
L.Ed. 1144. 

97.5 Ohio.—State v. De Righter, 62 

N.E.2d 332, 145 Ohio St 552. | 

97.10 U.S.—Babb v. U. S., C-A.Te*., 
210 F.2d 473—U. S. v. Chiarella, C. 
A-N.Y., 184 F.2d 903, modified on 
other grounds 187 F.2d 12, vacated 
on other grounds Chiarella v. U. S„ 
71 S.Ct 1004, 341 U.S. 946, 95 L.Ed. 
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1370, certiorari denied 71 S.Ct 1009, 
341 U.S. 956, 95 L.Ed. 1377, and re¬ 
argument denied 187 F.2d 870. 

Cal.—People v. Blau, 294 P.2d 1047, 
140 C.A.2d 193, certiorari denied 
Blau v. People of State of Califor¬ 
nia, 77 S.Ct. 58, 352 U.S. 837, 1 L. 
Ed.2d 55—People v. Theodore, 262 
P.2d 630, 121 CA-2d 17. 

97.15 Cal.—People v. McManus, 
App., 4 CaLRptr. 642. 

98. U.S.—U. S. v. Iacullo, C.A.I1U 
226 F.2d 788, certiorari denied 76 
S.Ct 435, 350 U.S. 966, 100 L.Ed. 
839—Hogan v. U. S., C.CJLLa., 4$ 
F.2d 516, certiorari denied 52 S.Ct 
42, 284 U.S. 668, 76 L.Ed. 565, and 
reheard as to one defendant, C.C % 
A., 54 F.2d 924—De Witt v. U. S., 
C.C.A.Ohio, 291 F. 995, certiorari 
denied 44 S.Ct. 134, 263 U.S. 714, 68 
L.Ed. 521. 

Cal.—People v. Keller, 332 P.2d 174, 
165 C.A.2d 419—People v. Ross, 221 
P.2d 280, 98 CA.2d 805—People v. 
Black, 113 P.2d 746, 45 CA.2d 87, 
appeal dismissed Black v. People 
of State of California, 62 S.Ct 634, 
315 U.S. 782, 86 L.Ed. 1189, rehear¬ 
ing denied 62 S.Ct 796, 315 U.S. 
828, 86 L.Ed. 1223—People v. Stev¬ 
ens, 248 P. 696, 78 C.A. 395—People 
v. Murphy, 200 P. 484, 53 CA.. 474. 

Colo.—Jones v. People, 195 P.2d 389, 
118 Colo. 271—Helser v. People, 68 
P.2d 543, 100 Colo. 371—Hamilton 
v. People, 287 P. 651, 87 Colo. 307. 

Conn.—State v. Barnes, 44 A.2d 708, 
132 Conn. 370. 

Iowa.—State v. Keul, 5 N.W.2d 849, 
233 Iowa 852. 

Ky.—Alsbrook v. Commonwealth, 50 
S.W.2d 22, 243 Ky. 814. 

Mich.—People v. Hancock, 40 N.W.2d 
689, 326 Mich. 471, opinion adhered 
to 43 N.W.2d 312, 328 Mich. 143- 
People v. Bommarito, 14 N.W.2d 
812, 309 Mich. 139, certiorari de¬ 
nied 65 S.Ct 189, 323 U.S. 777, 89 
L.Ed. 621—People v. Reading, 12 
N.W.2d 482, 307 Mich. 616—People 
v. McCrea, 6 N.W.2d 489, 303 Mich. 
213, certiorari denied McCrea vl 
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matters, not too remote in time, whether before, con- conspiracy charged, 98 - 5 which tends to show, with 
temporaneous with, or after the commission of the respect to the conspiracy charged, intent" of ac- 


People of State of Michigan, 63 S. 
CL 861, 318 TJ.S. 783, 87 L.Ed. 1150. 
Okl.—Fitzgerald v. State, 188 P.2d 
396, 85 OkI.Cr. 376. 

Tenn.—Aymett v. State, 310 S.W.2d 
460. 

12 C.J. p 635 note 56—16 C.J. p 595 
note 22. 

Acts 'beyond period of limitations 
Fa,—Commonwealth v. Caserta, Quar. 
Sees., 41 Del.Co. 374, affirmed 110 
A.2d 808, 177 Pa.Super. 461. 

State and federal offenses 

That the commission of a crime 
under a state law is shown in a 
federal prosecution for conspiracy is 
not a ground of objecting to evi¬ 
dence. 

TJ.S.—U. S. v. Pleva, C.C.A.N.T., 66 
F.2d 529—Greater New York Live 
Poultry Chamber of Commerce v. 
U. S., C.CA.N.Y., 47 F.2d 156, cer¬ 
tiorari denied 51 S.Ct. 486, 283 TJ.S. 

837, 75 L.Ed. 1448. 

9a5 Cal.—People v. Darnell, 218 P. 

2d 172, 97 CA.2d 630. 

Mich.-—People v. Heading, 12 N.W.2d 
482, 307 Mich. 616—People v. Mc- 
Crea, 6 N.W.2d 489, 303 Mich. 213, 
certiorari denied McCrea v. People 
of State of Michigan, 63 S.Ct. 861, 
318 TJ.S. 783, 87 L.Ed. 1150. 

N.Y.—People v. Rutman, 24 N.Y.S.2d 
334, 260 App.Div. 784. 

No limit because of remoteness is 
placed on power of court to admit 
evidence of prior similar transac¬ 
tions committed by accused in ordi¬ 
nary course of his business, where a 
specific intent to defraud is an ele¬ 
ment of offense. 

TJ.S.—Orloff v. TJ. S., C.C.A.Mich., 153 
F.2d 292. 

Subsequent offenses 

tr.S.—Banning v. TJ. S., C.CJLMich., 
130 F.2d 330, certiorari denied 63 
S.Ct. 434, 317 TJ.S. 695. 97 L-Ed. 
556. 

Miss.—King v. State, 86 So. 339, 123 
Miss. 532. 

Continuous practice 

Evidence of other acts of a similar 
nature committed after perpetration 
of conspiracy charged was properly 
admitted for purpose of showing a 
continuous practice of same nature 
after the acts on which the crime 
was charged. 

Cal.—People v, Darnell, 218 P.2d 172, 
97 CJL2d 630. 

99. Nye & Nissen v. TJ. S., Cal., 69 
S.CL 766, 336 TJ.S. 614, 93 L.Ed. 
919. 

TJ. S. v. Rosenberg, C.A.N.Y., 195 
F.2d 583, certiorari denied Rosen¬ 
berg v. TJ. S., 73 S.Ct. 20, 344 TJ.S. 

838, 97 L.Ed. 652, and Sobell v. 
U. S., 73 S.Ct. 21, 344 U.S. 838, 97 
L.Ed. 652, rehearing denied Rosen¬ 
berg v. TJ. S n 73 S.CL 134, 344 TJ.S. 


889, 97 L.Ed. 687, and Sobell v. TJ. 

S., 73 S.Ct. 180, 344 U.S. 889, 97 L. 
Ed. 687, rehearing denied 74 S.Ct. 
860, 347 U.S. 1021, 98 L.Ed.2d 1142. 
motion denied 78 S.Ct. 91, 355 U.S. 
860, 2 L.Ed.2d 67—Enriquez v. U. 

S., C.AAriz., 188 F.2d 313—Gordon 
v. U. S., C.C.A.Mich., 164 F.2d 855, 
certiorari denied 68 S.Ct. 741, 333 
U.S. 862, 92 L.Ed. 1141—Orloff v. 
U. S., C.CA.Mich., 153 F.2d 292— 
U. S. v. Bollenbach, C.CA.N.Y., 147 
F.2d 199, certiorari denied 65 S.Ct. 
915, 324 U.S. 837, 89 L.Ed. 1401, re¬ 
versed on other grounds 66 S.Ct. 
402, 326 U.S. 607, 90 L.Ed. 350—U. 
S. v. Liss, C.C.AN.Y., 137 F.2d 995, 
certiorari denied 64 S.CL 78, 320 U. 
S. 773, 88 L.Ed. 462, Londoner v. 
U. S., 64 S.Ct. 78, 320 U.S. 773, 88 
L.Ed. 462, Cohen v. U. S., 64 S.Ct. 
79, 320 U.S. 773, 88 L.Ed. 463, 
Mainella v. U. S., 64 S.Ct. 79, 320 
U.S. 773, 88 L.Ed. 463, Fox v. U. 

S., 64 S.Ct. 79, 320 U.S. 773, 88 L. 
Ed. 463, and Lowenstein v. U. S., 

64 S.CL 79, 320 U.S. 773, 88 L.Ed. 
463—Lambert v. U. S., C.C.ALa., 
101 F.2d 960—Johnson v. U. S., C. 
CA.Ky., 82 F.2d 500, certiorari, de¬ 
nied 56 S.CL 957, 298 U.S. 688, 80 
L.Ed. 1407—Heskett v. U. S., C.C. 
A.Cal., 58 F.2d 897, certiorari de¬ 
nied 53 S.Ct. 89, 287 U.S. 643, 77 L. 
Ed. 556—Corpus Juris cited in 
Minner v. U. S., C.CAJKan., 57 F. 
2d 506, 510—Williams v. U. S., C. 
CA.Fla., 46 F.2d 731—Haffa v. U. 

S., C.CA.I11., 36 F.2d 1, certiorari 
denied 50 S.CL 240, 281 U.S. 727, 74 
L.Ed. 1144—TJ. S. v. Rosenstein, C. 
CA.N.Y., 34 F.2d 630, certiorari de¬ 
nied Rosenstein v. U. S., 50 S.Ct. 
33, 280 U.S. 581, 74 L.Ed. 631 and 
Levy v. U. S., 50 S.Ct. 85, 280 U.S. 
602, 74 LJEd. 647—Woodman v. U. 

S., C.CA.Tex., 30 F.2d 482, certio¬ 
rari denied 49 S.CL 351, 279 U.S. 
855, 73 LJEd. 997—Sartain v. U. S., 
C.CA.Ga., 16 F.2d 704—Linde v. U. 

S., C.CA.S.D., 13 F.2d 59—Crowley 
v. U. S., C.C.ACal., 8 F.2d 118- 
Sears v. U. S., C.CA.Mass., 264 
F. 257—U. S. v. AulL D.C.Wash., 
263 F. 800—Workin v. U. S., N. 
Y., 260 F. 137, 171 C.C.A 173, cer¬ 
tiorari denied 40 S.Ct. 9, 250 U.S. 
659, 63 L.Ed. 1194, and error dis¬ 
missed 41 S.CL 147, 254 U.S. 615, 

65 L.Ed. 440—Jelke v. U. S., Ill., 
255 F. 264, 166 C.CA. 434—McKel- 
vey v. U. S., Cal., 241 F. 801, 154 
C.CA. 503. 

U. S. v. Gilbert, D.C.Ohio, 31 F. 
Supp. 195. 

Cal.—People v. Carlin, App., 3 Cal. 
Rptr. 301—People v. Theodore, 262 
P.2d 630, 121 CA.2d 17—People v. 
Darnell, 218 P.2d 172, 97 CA.2d 
630—People v. Cossey, 217 P.2d 
133, 97 CA.2d 101—Corpus Juris 
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Secundum cited in. People v. Gor¬ 
don, 163 P.2d 110, 127, 71 C.A.2d 
606—People v. Baker, 76 P.2d 111, 
25 C.A.2d 1. 

Colo.—Miles v. People, 282 P.2d 1096, 

131 Colo. 400—Jones v. People, 195 
P.2d 380, 118 Colo. 271. 

Conn.—State v. Barnes, 44 A.2d 708, 

132 Conn. 370, 

Ill.—People v. Blume, 178 N.E. 48, 
345 Ill. 524—People v. Buckmin¬ 
ster, 118 N.E. 497, 282 Ill. 177. 
Iowa.—State v. Keul, 5 N.W.2d 849, 
233 Iowa 852. 

Ky.—Alsbrook v. Commonwealth, 50 
S.W.2d 22, 243 Ky. 814—Clemmons 
v. Commonwealth, 300 S.W. 874, 
222 Ky. 393. 

La.—State v. Roberts, 70 So.2d 100, 
224 La. 491. 

Md.—Freud v. State, 99 A. 934, 129 
Md. 636. 

Mass.—Commonwealth v. Morrison, 
147 N.E. 588, 252 Mass. 116. 

Mich.—People v. Hancock, 40 N.W.2d 
689, 326 Mich. 471, opinion adhered 
to 43 N.W.2d 312, 328 Mich. 143- 
People v. Bommarito, 14 N.W.2d 
812, 309 Mich. 139, certiorari de¬ 
nied 65 S.Ct. 189, 323 U.S. 777, 89 
L.Ed. 621—People v. Reading, 12 
N.W.2d 482, 307 Mich. 616—Corpus 
Juris cited in People v. McElheny, 
190 N.W. 713, 714, 221 Mich. 50. 
N.J.—State v. Continental Purchas¬ 
ing Co., 1 A.2d 377, 121 N.J.Law 
76—State v. Taylor, 104 A. 709, 92 
N.J.Law 135, reversed on other 
grounds 107 A. 423, 93 N.JXaw 
159. 

N.Y.—People v. Rutman, 24 N.Y.S.2d 
334, 260 App.Div. 784. 

N.C.—State v. Smith, 74 SJE.2d 291, 
237 N.C. 1. 

Ohio.—State v. De Righter, 62 NJE.2d 
332, 145 Ohio St. 552. 

Pa.—Commonwealth v. Hradesky, 84 
A2d 393, 170 Pa.Super. 24. 

R.I.—State v. Horton, 133 A. 236, 47 
R.I. 341. 

16 C.J. p 595 note 23. 

“Proof of a series of aots hearing 
close similarity to and connected 
with each other, and each showing 
an intention similar to that charged 
in the indictment, is competent to 
prove such intent in the act 
charged." 

Ill.—People v. SImos, 178 N.E. 188, 
192, 345 Ill. 226. 

Evidence limited to issue of intent 
U.S.—Orloff v. U. S., C.CA.Mich., 153 
F.2d 292. 

U. S. v. Foster, D.C.N.Y., 9 F.R. 
D. 367. 

Similarity of method 

(1) Showing of similarity of meth¬ 
od in committing other abortions was 
admissible to prove intent requisite 
to charge of conspiracy to commit 
abortion. 
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cused, and which also tends to show motive, 1 the part of accused, 4 * 5 identity, 5 capacity or ability, 6 
purpose, 2 quo animo, 2 * 5 design or plan, 3 guilty or to show the participation of accused in acts al- 
knowledge or scienter, 4 the absence of mistake on leged to be objects of the conspiracy charged. 6 * 5 


Cal.—People v. Malone, 343 P.2d 333, 
173 C.A.2d 234. 

(2) Testimony that accused in past 
abortions had prescribed preopera¬ 
tive pills to make women groggy, se¬ 
lected motel room for situs of oper¬ 
ation, used plastic sheet to cover bed, 
put pillows on chairs positioned 
alongside the bed, placed abortee's 
legs over backs of the chairs, and 
had required removal of only lower 
part of clothing for performance of 
operation, together with testimony 
that accused intended to use same 
methods in instance charged, was ad¬ 
missible. 

Cal.—People v. Malone, supra. 

X. U.S.—Lambert v. U. S., C.C.A.La., 
101 F.2d 960—Johnson v. U. S., C.C. 
A.Ky., 82 F.2d 500, certiorari de¬ 
nied 56 S.Ct. 967, 298 U.S. 688, 80 
L.Ed. 1407—Corpus Juris cited In 
Minner v. U. S., C.C.A.Kan., 57 F. 
2d 506, 610—Jelke v. U. S., Ill., 255 
F. 264, 166 C.CJL 434. 

U. S. v. Gilbert, D.C.Ohio, 31 F. 
Supp. 195. 

Cal.—People v. MacKenzie, 300 P.2d 
700, 144 C.A.2d 100—People v. 

Brown, 281 P.2d 319, 131 CJL2d 
643—People v. Darnell, 218 P.2d 
172, 97 C.A.2d 630. 

Colo.—Miles v. People, 282 P.2d 1096, 
131 Colo. 400—Smaldone v. People, 
88 P.2d 103, 103 Colo. 498. 

Ind.—Kelley v. State, 3 N.E.2d 65, 
210 Ind. 380. 

Ky.—Acree v. Commonwealth, 47 S. 
W.2d 1051, 243 Ky. 216—Clemmons 
v. Commonwealth, 300 S.W. 874, 
222 Ky. 393. 

Md.—Freud v. State, 99 A. 934, 129 
Md. 636. 

N.J.—State v. Continental Purchas¬ 
ing Co., 1 A.2d 377, 121 N.J.Law 
76—State v. Taylor, 104 A. 709, 92 
N.J.Law 135, reversed on other 
grounds 107 A. 423, 93 N.J.Law 
159. 

Ohio.—State v. De Righter, 62 N.E.2d 
332, 145 Ohio St. 552. 

Fa.—Commonwealth v. Hradesky, 84 
A.2d 393, 170 Pa.Super. 24—Com¬ 
monwealth v. Rabinowitz, 73 Pa. 
Super. 221. 

16 C.J. p 595 note 27. 

a. U.S.—'U. S. v. Glasser, C.C.A.I11., 
116 F.2d 690, modified on other 
grounds Glasser v. U. S., 62 S.Ct. 
457, 315 U.S. 60, 86 L.Ed. 680, re¬ 
hearing denied 62 S.Ct. 629, 315 U. 
S. 827, 86 L.Ed. 1222, and 62 S.Ct. 
637, 315 U.S. 827, 86 L.Ed. 1222- 
Woodman v. U. S., C.C.A.Tex„ 30 
F.2d 482, certiorari denied 49 S.Ct. 
351, 279 U.S. 855, 73 L.Ed. 997. 

Ky.—Poore v. Commonwealth, 61 S. 
W.2d 320, 249 Ky. 665. 


Md.—Freud v. State, 99 A. 934, 129 
Md. 636. 

N.J.—State v. Continental Purchas¬ 
ing Co., 1 A.2d 377, 121 N.J.Law 76. 
Pa.—Commonwealth v. Rabinowitz, 
73 Pa.Super. 221. 

23 N.C.—State v. Smith, 74 S.E.2d 
291, 237 N.C. 1. 

3. U.S.—'U. S. v. Glasser, C.C.A.I11., 
116 F.2d 690, modified on other 
grounds Glasser v. U. S. f 62 S.Ct. 
457, 315 U.S. 60, 86 L.Ed. 680, re¬ 
hearing denied 62 S.Ct. 629, 315 U. 
S. 827, 86 L.Ed. 1222, and 62 S.Ct. 
637, 315 U.S. 827, 86 L.Ed. 1222. 

Cal.—People v. Carlin, App., 3 Cal. 
Rptr. 301—People v. MacKenzie, 
300 P.2d 700, 144 C.A.2d 100—Peo¬ 
ple v. Avas, 300 P.2d 695, 144 C.A. 
2d 91—People v. Bompensiero, 299 
P.2d 725, 142 C.A.2d 693—People v. 
Theodore, 262 P.2d 630, 121 C.A.2d 
17—Corpus Juris Secundum cited 
iu People v. Gordon, 163 P.2d 110, 
127, 71 C.A.2d 606—People v. Bak¬ 
er, 76 P.2d 111, 25 C.A.2d 1. 
Colo.—Miles v. People, 282 P.2d 1096, 
131 Colo. 400. 

N.J.—State v. Continental Purchas¬ 
ing Co., 1 A.2d 377, 121 N.J.Law 
76. 

N.C.—State v. Smith, 74 S.E.2d 291, 
237 N.C. 1. 

Okl.—Fitzgerald v. State, 188 P.2d 
396, 85 Okl.Cr. 376. 

Pa.—Commonwealth v. Hradesky, 84 
A.2d 393, 170 Pa.Super. 24—Com¬ 
monwealth v. Jones, 186 A. 765, 
123 Pa.Super. 56—Commonwealth 
v. Dwyer, 79 Pa.Super. 485. 

Commonwealth v. Caserta, Quar. 
Sess., 41 Del.Co. 374, affirmed 110 
A.2d 808, 177 Pa.Super. 461. 

16 C.J. p 595 note 25. 

Dismissed substantive counts 

Evidence as to substantive offenses 
which were dismissed by trial court 
was properly admitted to show that 
defendants entertained a mutual de¬ 
sign to commit offense designated as 
aim and objective of conspirators, 
followed by an overt act or acts in 
pursuance of such design, and it was 
of no consequence whether such evi¬ 
dence made out substantive charges 
if it was material and competent in 
relation to separate charge of con¬ 
spiracy. 

Cal.—People v. Hess, 234 P.2d 65, 
104 C.A.2d 642, appeal dismissed 
72 S.Ct. 177, 342 U.S. 880, 96 L.Ed. 
2d 661. 

4. U.S.—Orloff v. U. S., C.C-A.Mich., 
153 F.2d 292—U. S. v. Turley, C.C. 
A.N.Y., 135 F.2d 867, certiorari de¬ 
nied Burns v. U. S., 64 S.Ct. 47, 320 
U.S. 745, 88 L.Ed. 442—U. S. v. 
Glasser, C.CJLI11., 116 F.2d 690, 
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modified on other grounds Glasser 
v. U. S., 62 S.Ct. 457, 315 U.S. 60, 
86 L.Ed. 680, rehearing denied 62 

S.Ct. 629, 315 U.S. 827, 86 L.Ed. 
1222 , rehearing denied 62 S.Ct. 637, 
315 U.S. 827, 86 L.Ed. 1222—U. S. 
v. Seeman, C.C.A.N.Y., 115 F.2d 371 
—U. S. v. Rosenstein, C.C.A.N.Y., 
34 F.2d 630, certiorari denied Ros¬ 
enstein v. U. S., 50 S.Ct. 33, 280 
U.S. 581, 74 L.Ed. 631, and Levy 
v. U. S., 50 S.Ct. 85, 280 U.S. 602, 
74 L.Ed. 647—Crowley v. U. S., C. 
OA.Cal., 8 F.2d 118—Workin v. U. 
S„ N.Y., 260 F. 137, 171 C.C.A. 173, 
certiorari denied 40 S.Ct. 9, 250 U. 
S. 659, 63 L.Ed. 1194, and error dis¬ 
missed 41 S.Ct. 147, 254 U.S. 615, 65 
L.Ed. 440—York v. U. S. ( Cal., 241 
F. 656, 154 C.C.A. 414. 

Cal.—Corpus Juris Secundum cited 
la People v. Gordon, 163 P.2d 110, 
127, 71 C.A.2d 606—People v. Bak¬ 
er, 76 P.2d 111, 25 CJL2d 1. 

Ill.—People v. Blume, 178 N.E. 48, 
345 111. 624—People v. Buckmins¬ 
ter, 118 N.E. 497, 282 Ill. 177. 

Ky.—Acree v. Commonwealth, 47 S. 

W.2d 1051, 243 Ky. 216. 

Miss.—Steele v. State, 57 So.2d 672, 
213 Miss. 736. 

N.C.—State v. Smith, 74 S.E.2d 291, 
237 N.C. 1. 

Ohio.—State v. De Righter, 62 NJE.2d 
332, 145 Ohio St. 552. 

Pa.—Commonwealth v. Dwyer, 79 Pa. 
Super. 485. 

R.I.—State v. Horton, 133 A. 236, 47 

R. I. 341. 

16 C.J. p 595 note 26. 

Subsequent offense 

Miss.—King v. State, 86 So. 339, 123 
Miss. 532. 

45 Cal.—People v. Theodore, 262 P. 

2d 630, 121 C.A.2d 17. 

Tenn.—Aymett v. State, 310 S.W.2d 
460. 

5. Conn.—State v. Barnes, 44 A.2d 
708, 132 Conn. 370. 

Ky.—Acree v. Commonwealth, 47 S. 
W.2d 1051, 243 Ky. 216—Jenkins v. 
Commonwealth, 180 S.W. 961, 167 
Ky. 544. 

Subsequent offense 
Mich.—Banning v. U. S„ C.C.A.Mich., 
130 F.2d 330, certiorari denied 63 

S. Ct 434, 317 U.S. 695, 97 L.Ed. 556. 

6 . U.S.—Haffa v. U. S., C.C.A.I11., 36 
F.2d 1, certiorari denied 50 S.Ct 
240, 281 U.a 727, 74 L.EcL 1144. 

Md.—Freud v. State, 99 A. 934, 129 
Md. 636. 

65 U.S.—U. S. v. Iacullo, OA.I11., 
226 F.2d 788, certiorari denied 76 
S.Ct. 435, 350 U.S. 966, 100 LuEd. 
839. 
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Such evidence is also competent and admissible 
where it shows, or tends to show, a general or com¬ 
mon scheme, system, or plan of which the acts 
charged were a part , 7 a consistent pattern of con¬ 
duct , 7 - 5 the formation and existence of the con¬ 


spiracy , 8 the relations and association of the alleged 
conspirators 9 and their general course of dealing , 10 
or possession of facilities for the commission of the 
crime . 11 Evidence which corroborates the testimony 
of the prosecuting witness is admissible , 12 as is evi- 


7. U.S.—U. S. v. Tuffanelli, C.C.A. 
Ill., 131 F.2d 890, certiorari denied 
63 S.Ct. 769, 318 U.S. 772, 87 L.Ed. 
1142—Lambert v. U. S., C.CLA.La., 
101 F.2d 960—Johnson v. U. S., C. 
C.A.Ky., 82 F.2d 500, certiorari de¬ 
nied 56 S.Ct. 957, 298 U.S. 688, 80 
L.Ed. 1407—Harvey v. U. S., C.C.A. 
N.Y., 23 F.2d 501—Shea v. U. S., 
Ohio, 236 F. 97, 149 C.C.A. 307. 

U. S. v. Gilbert, D.C.Ohio, 31 F. 
Supp. 195. 

Cal.—People v. Carlin, App., 3 Cal. 
Bptr. 301—People v. MacKenzie, 
300 P.2d 700, 144 C.A.2d 100—Peo¬ 
ple v. Avas, 300 P.2d 695, 144 C.A. 
2d 91—People v. Miller, 276 P.2d 
846, 129 C-A.2d 305—People v. The¬ 
odore, 262 P.2d 630, 121 C.A.2d 17 
—People v. Darnell, 218 P.2d 172, 
97 C.A.2d 630—People v. Cossey, 
217 P.2d 133, 97 OA.2d 101—Peo¬ 
ple v. Daniels, 192 P.2d 788, 85 C. 
A.2d 182— Corpus Juris Secundum 
cited in People v. Gordon, 163 P.2d 
110, 127, 71 GA.2d 606—People v. 
Chait, 159 P.2d 445, 69 C.A.2d 503 
—People v. Baker, 76 P.2d 111, 25 
OA.2d 1—People v. Shurtleff, 299 
P. 92, 113 CJL 739—People v. 

Shearer, 266 P. 611, 83 C.A. 321. 

Conn.—State v. Barnes, 44 A.2d 708, 
132 Conn. 370. 

Ind.—Webster v. State, 190 N.E. 52, 
206 Ind. 431. 

La.—State v. Boberts, 70 So.2d 100, 
224 La. 491. 

Mich.—People v. Hancock, 40 N.W.2d 
689, 326 Mich. 471, opinion adhered 
to 43 N.W.2d 312, 328 Mich. 143- 
People v. McCrea, 6 N.W.2d 489, 
303 Mich. 213, certiorari denied Mc¬ 
Crea v. People of State of Michi¬ 
gan, 63 S.Ct 851, 318 U.S. 783, 87 
L.Ed. 1150. 

Minn.—State v. Connelly, 82 N.W.2d 
489, 249 Minn. 429. 

N.J.—State v. Continental Purchas¬ 
ing Co., 1 A.2d 377, 121 N.J.Law 
76. 

N.Y.—People v. Butman, 24 N.Y.S.2d 
334, 260 App.Div. 784. 

Pa.—Commonwealth v. Hradesky, 84 
A.2d 393, 170 Pa.Super. 24—Com¬ 
monwealth v. Jones, 186 A. 765, 123 
Pa.Super. 56—Commonwealth v. 

Bonnem, 95 Pa.Super. 496—Com¬ 
monwealth v. Dwyer, 79 Pa.Super. 
485—Commonwealth v. Babinowitz, 
73 Pa.Super. 221. 

B.I.—State v. Horton, 133 A. 236, 
47 B.I. 341. 

12 C.J. p 637 note 75 [a], [b] (1). 

Failure to prove other offenses did 

not render evidence inadmissible. 

Cal.—People v. Keene, 275 P.2d 804, 
128 GA.2d 520. 


Acquittal of substantive charge 
Evidence as to count of substan¬ 
tive offense on which accused was 
acquitted was admissible under sep¬ 
arate and distinct charge of conspira¬ 
cy as part of alleged scheme or plan 
set forth in conspiracy count. 

Cal.—People v. Hess, 234 P.2d 65, 
104 C.A.2d 642, appeal dismissed 

72 S.Ct. 177, 342 U.S. 880, 96 L.Ed. 
661. 

Subsequent offenses 

When object is to show system, 
subsequent as well as prior collateral 
offenses may be put in evidence. 
U.S.—Banning v. U. S., C.C.A.Mich., 
130 F.2d 330, certiorari denied 63 
S.Ct. 434, 317 U.S. 695, 87 L.Ed. 
556. 

73 U.S.—Nye & Nissen v. U. S., 
Cal., 69 S.Ct 766, 336 U.S. 614, 93 
L.Ed. 919. 

8. U.S.—Hogan v. U. S., C.C.A.La., 
48 F.2d 516, certiorari denied 52 S. 
Ct. 42, 284 U.S. 668, 76 L.Ed. 565, 
and reheard as to one defendant, 
C.C.A., 54 F.2d 924—Hood v. U. 
S. f C.C.A.Okl., 23 F.2d 472, certio¬ 
rari denied 48 S.Ct 436, 277 U.S. 
588, 72 L.Ed. 1002—Linde v. U. S., 
C.C.A.S.D., 13 F.2d 59—Wilkes v. 
U. S., C.C.A.Tenn., 291 F. 988, cer¬ 
tiorari denied 44 S.Ct. 181, 263 U.S. 
719, 68 L.Ed. 523—Bobilio v. U. S., 
C.C.A.Tenn., 291 F. 975, certiorari 

1 denied 44 S.Ct. 137, 263 U.S. 716, 68 
L.Ed. 522—Huff v. U. S., Ga., 228 F. 
892, 143 C.CJL 290. 

Colo.—Jones v. People, 195 P.2d 380, 
118 Colo. 271. 

9 . U.S.—Hogan v. TJ. S., C.C-A.La., 
48 F.2d 516, certiorari denied 52 S. 
Ct. 42, 284 U.S. 668, 76 L.Ed. 565, 
and reheard as to one defendant, C. 
C.A., 54 F.2d 924—Blaustein v. U. 
S., C.CA..Pa„ 44 F.2d 163, certiorari 
denied Sokol v. U. S., 51 S.Ct 486, 
283 U.S. 838, 75 L.Ed. 1449—Ban¬ 
ner v. U. S., C.C.A. Wis., 34 F.2d 
863—Hood v. U. S., C.CjLOkl., 23 
F.2d 472, certiorari denied 48 S.Ct. 
436, 277 U.S. 588, 72 L.Ed. 1002— 
Waldeck v. U. S., C.CJLInd., 2 F. 
2d 243, certiorari denied 45 S.Ct. 
232, 267 U.S. 595, 69 L.Ed. 805- 
Shea v. U. S., Ohio, 236 F. 97, 149 
C.CA 307. 

Colo.—Jones v. People, 195 P.2d 380, 
118 Colo. 271. 

Md.—Freud v. State, 99 A. 934, 129 
Md. 636. 

Pa.—Commonwealth v. Babinowitz, 

73 Pa.Super. 221. 
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To establish association of defend, 
ants in conspiracy 

Colo.—Jones v. People, 195 P.2d 380, 
118 Colo. 271. 

Association in penitentiary held 
admissible. 

Colo.—Hamilton v. People, 287 P. 
651, 87 Colo. 307. 

Mich.—People v. Fleish, 32 N.W.2d 
700, 321 Mich. 443. 

10. U.S.—Linde v. U. S., C.C.A.S.D., 
13 F.2d 59. 

Transactions prior to conspiracy 
Testimony is not incompetent or 
irrelevant merely because some of 
the transactions testified to occurred 
before the formation of the con¬ 
spiracy charged, the government be¬ 
ing entitled to show the whole course 
of dealing between the witness and 
defendants. 

U.S.—Madden v. U. S., C.C.A.Cal., 20 
F.2d 289, certiorari denied Parente 
v. U. S., 48 S.Ct. 116, 275 U.S. 554, 
72 L.Ed. 423. 

11. U.S.—Haffa v. V. S., C.C.A.III., 
36 F.2d 1, certiorari denied 50 S.Ct. 
240, 281 U.S. 727, 74 L.Ed. 1144. 

Ky.—Davis v. Commonwealth, 6 Ky. 
L. 655, 13 Ky.Op. 329. 

Claim of skill and ability 
Testimony relating to other simi¬ 
lar crimes allegedly committed by 
one of the codefendants was compe¬ 
tent to show that such codefendant 
professed his skill and ability to ac¬ 
complish the purpose of the con¬ 
spiracy charged. 

N.C.—State v. Walker, 112 S.E.2d 61, 
251 N.C. 465. 

12. Cal.—People v. Carlin, App., 3 
Cal.Bptr. 301. 

La.—State v. Boberts, 70 So.2d 100, 
224 La. 491. 

Md.—Freud v. State, 99 A. 934, 129 
Md. 636. 

Neb.—State v. Boutzahn, 115 N.W. 
759, 81 Neb. 133, 129 Am.S.B. 675. 

Similar pattern. 

Evidence of another offense was 
held admissible as corroborative of 
other evidence received to prove the 
conspiracy charged because the pat¬ 
tern of the transaction testified about 
bore a strong resemblance to the pat¬ 
tern of other transactions proved to 
have taken place in carrying out the 
conspiracy. 

U.S.—U. S. v. Iacullo, C.A.I11., 226 
F.2d 788, certiorari denied 76 S.Ct. 
435, 350 U.S. 966, 100 LJSd. 839. 
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dence which tends to prove the conspiracy charged , 13 
or a material fact , 13 - 5 or an essential element there¬ 
of . 14 Such evidence is likewise admissible to over¬ 
come a material fact sought to be proved by the 
defense , 14 * 5 or to explain the conduct of one of those 
accused . 14 * 10 

Further, evidence of other crimes is admissible 
where they are constituent parts of the transaction 
involved in the conspiracy charged and proof of any 
part of the transaction tends, or is necessary, to 
prove the other parts , 15 where they form part of the 
plan or system or criminal action , 15 - 5 where they 
are related to, and constitute an integral part of, the 
overall picture of fraud developed by the prosecu¬ 
tion , 15 * 10 or where all the crimes are part of a con¬ 
tinuing conspiracy . 16 Also, where the state relies 
on testimony of a general conspiracy to commit the 
crime charged, it may show everything that was 
done pursuant to such conspiracy, even though 
another and distinct crime is thereby shown . 16 - 5 
Acquittal on a charge of violating the lottery laws 


on a specified date does not bar the admission of 
evidence obtained on such date to substantiate a 
charge of a continuing conspiracy to violate such 
laws during a period extending before and after 
such date . 16 * 10 

Other acts by one conspirator . It has been held 
that where a conspiracy relates to a series of crimes, 
rather than to a single crime, evidence that one of 
the conspirators committed a crime similar to that 
for which both defendants are on trial is ad¬ 
missible , 17 and that while a separate offense against 
one or more of the defendants may not, as a rule, 
be shown, yet, if that transaction is so linked up as 
to show, or tend to show, the unlawful combination 
between the defendants, the evidence is competent 
for that purpose 18 

Acts prior to date of conspiracy . Evidence of 
acts committed by defendants prior to the date of 
the conspiracy as alleged may be admitted where it 
explains or gives color to similar acts committed 
at a later date ; 19 evidence is admissible of matters 


13. u.S —Haifa v. IT. S., C.C.A.I11., 
36 F.2d 1, certiorari denied 50 S.Ct. 
240, 281 U.S. 727, 74 L.Ed. 1144. 

Ill.—People v. Blume, 178 N.E. 48, 
345 Ill. 524. 

Ohio.—State v. De Righter, 62 N.E.2d 
332, 145 Ohio St. 552. 

Okl.—Fitzgerald v. State, 188 P.2d 
396, 85 Okl.Cr. 376. 

12 C.J. p 637 note 75 [b]. 

13.5 U.S.—-U. S. v. Glasser, C.C.A. 

Ill., 116 F.2d 690, modified on other 
grounds Glasser v. U. S., 62 S.Ct. 
457, 315 U.S. 60, 86 L.Ed. 680, re¬ 
hearing denied 62 S.Ct. 629, 315 U. 
S. 827, 86 L.Ed. 1222, and 62 S.Ct. 
637, 315 U.S. 827, 86 L.Ed. 1222. 

Cal.—People v. MacKenzie, 300 P.2d 
700, 144 C.A.2d 100—People v. 

Avas, 300 P.2d 695, 144 C.A.2d 91- 
People v. Brown, 281 P.2d 319, 131 
C.A.2d 643—People v. Ross, 221 P. 
2d 280, 98 C.A.2d 805—People v. 
Darnell, 218 P.2d 172, 97 C.A.2d 
630. 

Pa.—Commonwealth v. Evans, 154 A. 
2d 57, 190 Pa.Super. 179. 

14. U.S.—Hogan v. U. S., C.CA.La., 
48 F.2d 516, certiorari denied 52 
S.Ct. 42, 284 U.S. 668, 76 L.Ed. 565, 
and reheard as to one defendant, 
C.C.A., 54 F.2d 924—Haffa v. U. S., 
C.C.A.I11., 36 F.2d 1, certiorari de¬ 
nied 50 S.Ct 240, 281 U.S. 727, 74 
L.Ed. 1144. 

Colo.—Jones v. People, 195 P.2d 380, 
118 Colo. 271. 

Ind.—Kelley v. State, 3 N.E.2d 65, 
210 Ind. 380. 

14.5 U.S.—U. S. v. Novick, C.C.A.N. 
Y., 124 F.2d 107, certiorari denied 
62 S.Ct 795, 315 U.S. 813, 86 L.Ed. 


1212, rehearing denied 62 S.Ct. 913, 
315 U.S. 830, 86 L.Ed. 1224. 

Cal.—People v. Avas, 300 P.2d 695, 
144 C.A.2d 91—People v. Brown, 
281 P.2d 319, 131 C.A.2d 643. 

14.10 U.S.—U. S. v. Glasser, C.C.A. 

Ill., 116 F.2d 690, modified on other 
grounds Glasser v. U. S., 62 S.Ct 
457, 315 U.S. 60, 86 L.Ed. 680, re¬ 
hearing denied 62 S.Ct. 629, 315 U.S. 
827, 86 L.Ed. 1222, rehearing denied 

62 S.Ct. 637, 315 U.S. 827, 86 L.Ed. 
1222. 

15. U.S.—Rubio v. U. S., C.C.A.Cal., 
22 F.2d 766, certiorari denied 48 
S.Ct. 213, 276 U.S. 619, 72 L.Ed. 
734. 

Ga.—Nelson v. State, 180 S.E. 16, 51 
GaA.pp. 207, transferred, see, 177 
S.E. 253, 179 Ga. 743. 

Ill.—People v. Simos, 259 Ill.App. 
253, affirmed 178 N.E. 188, 345 Ill. 
226. 

Okl.—Stokes v. State, 227 P. 903, 27 
Okl.Cr. 335. 

42 C.J. p 1377 note 65. 

15.5 U.S.—U. S. v. Crowe, C.A.I11., 
188 F.2d 209. 

15.10 U.S.—U. S. v. Weinberg, C.A. 
Pa., 226 F.2d 161. 

16. U.S.—'U. S. v. Tuffanelli, C.C.A. 

Ill., 131 F.2d 890, certiorari denied 

63 S.Ct. 769, 318 U.S. 772, 87 L.Ed. 
1142. 

Workin v. U. S., N.Y., 260 F. 137, 
171 C.C.A. 173, certiorari denied 40 
S.Ct 9, 250 U.S. 659, 63 L.Ed. 1194, 
and error dismissed 41 S.Ct 147, 
254 U.S. 615, 65 L.Ed. 440. 

Cal.—People v. Baker, 76 P.2d 111, 
25 C.A.2d 1. 


D.C.—Whitaker v. U. S., 72 F.2d 739, 
63 App.D.C. 367. 

Other offenses held not shown by 

testimony, where but one general 
conspiracy appeared. 

Del.—State v. Stiegler, 105 A. 667, 7 
Boyce, Del., 236. 

16.5 Ohio.—State v. De Righter, 62 
N.E.2d 332, 145 Ohio St 552. 

16.10 Md.—Scarlett v. State, 93 A.2d 
753, 201 Md. 310, certiorari denied 
73 S.Ct 937, 345 U.S. 955, 97 L.Ed. 
1377. 

17. Idaho.—State v. Myers, 211 P. 
440, 36 Idaho 396. 

N.C.—State v. Smith, 74 S.E.2d 291, 
237 N.C. 1. 

18. U.S.—Blaustein v. U. S., C.C.A. 
Pa., 44 F.2d 163, certiorari denied 
Sokol v. U. S., 51 S.Ct 486, 283 U. 
S. 838, 75 L.Ed. 1449. 

19. U.S.—Nixon v. U. S., C.C.A.Ida- 
ho, 289 F. 177, certiorari denied 44 
S.Ct 33, 263 U.S. 703, 68 L.Ed. 
515. 

Colo.—Jones v. People, 195 P.2d 380, 
118 Colo. 271. 

Ind.—Webster v. State, 190 N.E. 52, 
206 Ind. 431. 

Aots not offenses when committed 

(1) In a prosecution for conspira¬ 
cy to violate a statute, it was within 
the discretion of the court to admit 
evidence of acts by defendants prior 
to the taking effect of the statute to 
show motive and intent. 

U.S.—Jelke v. U. S„ Ill., 255 F. 264, 
166 C.C.A. 434. 

(2) Newspaper articles urging in¬ 
subordination among the military 
forces, which were printed before 
their publication was made an of- 
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prior to the period of limitations to show a continu¬ 
ing conspiracy; 19 - 5 and the prior act of one defend¬ 
ant may be admitted to prove the subsequent forma¬ 
tion of the conspiracy and his connection there¬ 
with. 20 

Prior statement about crime used as pattern. Evi¬ 
dence that accused, prior to the commission of the 
conspiracy charged, had stated that someone had 
committed a crime similar to the one he is charged 
with having conspired to commit is admissible on 
the question of his state of mind, motive, and intent, 
where it appears that he was following the other 
crime as a pattern. 20 * 5 

§ 691(9). -Embezzlement, Larceny, and 

Receiving Stolen Goods 

a. Embezzlement 


22A C.J.S. 

b. Larceny 

c. Receiving stolen goods 
a. Embezzlement 

The general rule that evidence of other crimes Is not 
admissible applies on a trial for embezzlement; but evi¬ 
dence tending to prove accused's guilt of the crime 
charged, or to connect him therewith, Is not to be ex¬ 
cluded because also tending to prove another crime. 

The general rules discussed supra § 6S2 et seq. 
apply on a trial for embezzlement or a similar of¬ 
fense, and evidence of other crimes not connected 
with the particular offense charged and not relevant 
to any issue in the case is inadmissible; 21 but proper 
evidence which is relevant as tending to prove ac¬ 
cused’s guilt of the crime charged, or to connect 
him therewith, is not to be excluded because it also 
tends to prove the commission of another crime, 22 


fense, are admissible in a prosecu¬ 
tion for conspiracy to commit the of¬ 
fense, if they were used by defend¬ 
ants for the prohibited purpose after 
the statute was enacted. 

U.S—Haywood v. TJ. S„ C.OA.I11., 
268 F. 795, certiorari denied 41 S. 
Ct. 449, 256 U.S. 689, 65 L.EdL 1172, 
followed In St. John v. U. S. f C.CLA. 
Ill, 268 F. 808. 

19.5 U.S.—U. S. v. General Motors 
Corp., C.C.A.Ind., 121 F.2d 376, cer¬ 
tiorari denied General Motors Corp. 
v. TJ. S., 62 S.Ct. 105, 314 U.S. 618, 
86 Lr.Ed. 497, rehearing- denied 62 
S.Ct. 178, 314 U.S. 710, 86 L.Ed. 
566. 

20. U.S.—Grayson v. U. S., C.C.A. 
Tenn., 272 F. 553, certiorari de¬ 
nied 42 S.Ct. 49, 257 U.S, 637, 66 L. 
Ed. 409. 

20.5 Ill.—People v. Meisenhelder, 
47 N.E.2d 108, 317 IlLApp. 511. 

21. U.S.—Youmans v. U. S., C.C.A. 
Ga., 264 F. 425. 

Colo.—Lewis v. People, 60 P.2d 1089, 
99 Colo. 102. 

Fla.—Hartman v. State, 164 So. 354, 
121 Fla. 627. 

Ga.—Hoyt v. State, 50 Ga. 313. 

Ill.—-People v. Clark, 160 N.E. 233, 
329 Ill. 104—People v. Schueneman, 
150 NJE3. 664, 320 Ill. 127. 

Md.—Young v. State, 136 A. 46, 152 
Md. 89. 

Mich.—People v. Lewis, 249 N.W. 451, 
264 Mich. 83. 

Mo.—-State v. Davis, 292 S.W. 430. 
315 Mo. 1285. 

N.J.—State v. Fisher, 114 A. 247, 96 
N.J.Law 5. 

N.Y.—People v. Dziobecki, 162 N.Y. 
S.2d 597, 3 A.D.2d 493, reversed on 
other grounds 147 N.E.2d 478, 3 N. 
Y.2d 997, 169 N.Y.S.2d 911—People 
v. Toohill, 203 N.Y.S. 457, 208 App. 
Div. 174. 

N.C.—State v. Wilson, 7 S.E.2d 11, 
217 N.C. 123. 


S.C.—State v. Gregory, 4 S.E.2d 1, 
191 S.C. 212. 

Wis.—Bartz v. State, 282 N.W. 562, 
229 Wis. 522—Anderson v. State, 
265 N.W. 210, 221 Wis. 78. 

Wyo.—State v. Jones, 191 P. 1075, 27 
Wyo. 46. 

16 C.J. p 596 note 58. 

Where no other offense is actually 
shown by the evidence, the rule does 
not apply. 

Cal.—People v. Hunter, 305 P.2d 608, 
147 C.A.2d 472—People v. Knox, 
241 P. 928, 75 C.A. 1. 

22. Ala.—Esdale v. State, 68 So.2d 
512, 37 Ala.App. 48, affirmed 68 So. 
2d 519, 260 Ala. 45. 

Cal.—People v. Guttmann, 52 P.2d 
495, 10 C.A.2d 490—People v. Led¬ 
better, 259 P. 982, 85 C.A. 514. 
Colo.—Moore v. People, 243 P.2d 425, 
125 Colo. 306—Thorp v. People, 129 
P.2d 296, 110 Colo. 7. 

Fla.—Hartman v. State, 164 So. 354, 
121 Fla. 627 

Ind.—Whitney'v. State, 188 NE. 779, 
206 Ind. 562. 

Ky.—Medlock v. Commonwealth, 288 
S.W. 670, 216 Ky. 718. 

Neb.—Buckley v. State, 269 N.W. 892, 
131 Neb. 752. 

N.H.—State v. Ellard, 60 A.2d 461, 
95 N.H. 217, certiorari denied 69 
S.Ct. 400, 335 U.S. 904, 93 L.Ed. 
438. 

N.J.—State v. Paine, 4 A.2d 85, 122 
N.J.Law 126. 

N.Y.—People v. Smith, 159 N.Y.S. 
1073, 172 App .Div. 826, 34 N.Y.Cr. 
474, affirmed 114 N.E. 50, 219 N.Y. 
222 . 

Okl.—Sawyer v. State, 119 P.2d 256, 
73 Okl. 186. 

Winston v. State, 185 P. 832, 16 
Okl.Cr. 648. 

Or.—State v. German, 96 P.2d 1085, 
163 Or. 342. 

Pa.—Commonwealth v. Amato, 24 A. 
2d 681, 148 Pa.Super. 151. 
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Commonwealth v. Smotzer, 79 
Pa.Dist. & Co. 189. 

Tex.—Campbell v. State, 294 S.W.2d 
125, 163 Tex.Cr. 545—Vigil v. State, 
184 S.W.2d 926, 148 Tex.Cr. 91- 
Wood v. State, 39 S.W.2d 1094, 118 
Tex.Cr. 99. 

Utah.—State v. Lack, 221 P.2d 852, 
118 Utah 128. 

Wash.—State v. Reynolds, 322 P.2d 
356, 51 Wash. 2d 830—State v. 

Price, 21 P.2d 1038, 173 Wash. 108 
—State v. Beaton, 180 P. 146, 106 
Wash. 423. 

Wyo.— Corpus Juris Secundum cited 
in State v. Hambrick, 196 P.2d 661, 
676, 65 Wyo. 1, rehearing denied 
198 P.2d 969, 65 Wyo. 1. 

Frima facie proof of other crimes 

(1) Where it is competent for the 
prosecution to prove other crimes 
similar to the one charged, the evi¬ 
dence as to the other crimes must at 
least make out a prima facie case 
that they were committed by ac¬ 
cused. 

Wyo.—State v. Jones, 191 P. 1075, 27 
Wyo. 46. 

(2) It has been held that, before 
the jury may consider any similar 
transactions as evidence, they must 
be convinced, beyond a reasonable 
doubt, that accused's guilt in such 
transactions has been shown. 

Tex.—Miller v. State, 225 S.W. 379, 

88 Tex.Cr. 69, 12 A.L.R. 597. 

Seasonable number of similar trans¬ 
actions 

It is an abuse of discretion by the 
trial court to allow evidence of ap¬ 
proximately ninety similar transac¬ 
tions as tending to show accused's 
guilt of the embezzlement charged, 
because to admit such evidence with¬ 
out reasonable limit, overshadows 
the real issues in the case. 

Ohio.—State v. Herbert, 8 N.E.2d 840, 
55 Ohio APP. 87. 



22A C.J.S. 


CRIMINAL LAW § 691(9) 


as where another and similar transaction is so 
closely connected with the crime charged that proof 
of one is largely dependent on proof of the other, 23 
or where the two constitute but one transaction. 24 


Thus, evidence of other acts of embezzlement or 
of similar transactions and offenses, by accused, may 
be received as tending to show intent 25 of accused, 
and may also be received as tending to show mo- 


Re&sonable necessity is required 
for the introduction of such evi¬ 
dence, and its admission is error 
where the purpose for which it is of¬ 
fered has already been accomplished 
by other evidence. 

S.C.—State v. Gregory, 4 S.E.2d 1, 
191 S.C. 212. 

Accused’s right to explain 

(1) Where the state has intro¬ 
duced evidence of similar transac¬ 
tions as tending to show accused’s 
guilt of the embezzlement charged it 
is error to exclude evidence offered 
by him to explain such transactions. 
Ill.—People v. Clark, 160 N.E. 233, 

329 Ill. 104. 

Ohio.—State v. Herbert, 8 N.E.2d 840, 
55 Ohio App. 87. 

(2) Such evidence, however, must 
be limited to what is necessary for 
explanation, and cannot be used 
where its effect would be to confuse 
and befog the issue. 

Wash.—State v. Beaton, 180 P. 146, 
106 Wash. 423. 

23. Ill.—People v. Goldman, 148 N. 

E. 873, 318 Ill. 77, 41 A.L.R. 461, 
error dismissed Goldman v. Peo¬ 
ple of State of Illinois, 47 S.Ct. 
90, 273 U.S. 637, 71 L.Ed. 816. 

Ky.—Duvall v. Commonwealth, 10 
S.W.2d 279, 225 Ky. 827. 

Okl.—Winston v. State, 185 P. 832, 
16 OkLCr. 648. 

24 . Ariz.—Lewis v. State, 248 P. 39, 
30 Ariz. 466. 

Cal.—People v. Fox, 185 P. 211, 43 

C.A. 399. 

Other transactions barred by limita¬ 
tions 

Where an entire continuing of¬ 
fense is charged, it is proper to 
prove all the separate acts constitut¬ 
ing it, and evidence of such transac¬ 
tions as are barred by the statute of 
limitations are admissible as evi¬ 
dence of the misappropriation not so 
barred. 

S.D.—State v. Ewert, 219 N.W. 817, 
52 S.D. 619. 

25 . U.S.—Foster v. U. S., La., 256 

F. 207, 167 C.C.A. 423. 

Ala.—Esdale v. State, 68 So.2d 512, 
37 Ala.App. 48, affirmed 68 So.2d 
519, 260 Ala. 45—Enzor v. State, 
167 So. 336, 27 Ala.App. 60, certio¬ 
rari denied 167 So. 340, 232 Ala. 
256. 

Cal.—People v. Norris, 222 P.2d 283, 
99 C.A.2d 658—People v. Thomp¬ 
son, 192 P.2d 802, 85 C.A.2d 261- 
People v. Kendall, 151 P.2d 39, 65 
CA..2d 569—People v. Kay, 94 P.2d 
361, 34 C.A.2d C91—People v. De 
Voe, 11 P.2d 26, 123 C.A. 233—Peo¬ 
ple v. Rose, 294 P. 487, 110 C.A. 648 

22A C.J.S.—52 


—People v. Robinson, 290 P. 470, 
107 C.A. 211—People v. Ledbetter, 
259 P. 982, 85 C.A. 514—People v. 
Forman, 228 P. 378, 67 C.A. 693- 
People v. Lorden, 217 P. 117, 62 C. 
A. 501. 

Colo.—Moore v. People, 243 P.2d 425, 
125 Colo. 306—Thorp v. People, 129 
P.2d 296, 110 Colo. 7. 

Fla.—Hartman v. State, 164 So. 354, 
121 Fla. 627. 

Ga.—Brandt v. State, SO S.E.2d 652, 
71 Ga.App. 221—Claughton v. 
State, 178 S.E. 327, 50 Ga.App. 398 
—Maynard v. State, 170 S.E. 265, 
47 Ga.App. 221—Camp v. State, 122 
S.E. 249, 31 Ga.App. 737. 

Ill.—People v. Smith, 165 N.E.2d 333, 
18 I11.2d 547—People v. Clark, 137 
N.E.2d 54, 9 Ill.2d 46, certiorari de- i 
nied Clark v. People of State of Il¬ 
linois, 77 S.Ct. 559, 352 U.S. 1002, 

1 L.Ed.2d 546, rehearing denied 77 
S.Ct. 717, 353 U.S. 931, 1 L.Ed.2d 
725—People v. O’Malley, 88 N.E.2d 
454, 404 Ill. 165—People v. O’Con¬ 
nell, 54 N.E.2d 521, 386 Ill. 606- 
People v. Duzan, 112 N.E. 315, 272 
Ill. 478. 

Ind.—Hart v. State, 44 N.E.2d 346, 
220 Ind. 469—Whitney v. State, 188 
N.E. 779, 206 Ind. 562—Sprague v. 
State, 181 N.E. 507, 203 Ind. 581— 
Collins v. State, 131 NJB. 390, 192 
Ind. 86. 

Kan.—State v. Woodbury, 294 P. 928, 
132 Kan. 22, rehearing denied 298 
P. 794, 133 Kan. 1—State v. Robin¬ 
son, 263 P. 1081, 125 Kan. 365— 
State v. Perkins, 211 P. 139, 112 
Kan. 458. 

Ky.—Duvall v. Commonwealth, 10 S. 
W.2d 279, 225 Ky. 827—Medlock 
v. Commonwealth, 288 S.W. 670, 
216 Ky. 718. 

La.—State v. Rives, 190 So. 374, 193 
La. 186—State v. Keife, 115 So. 363, 
165 La. 47. 

Mich.—People v. Franz, 32 N.W.2d 
533, 321 Mich. 379—People v. 

Bigge, 297 N.W. 70, 297 Mich. 58- 
People v. Matthews, 286 N.W. 675, 
289 Mich. 440—People v. Bigge, 285 
N.W. 5, 288 Mich. 417—People v. 
Hopper, 264 N.W. 849, 274 Mich. 
418—People v. Stuart, 264 N.W. 
359, 274 Mich. 246—People v. Arm¬ 
strong, 239 N.W. 275, 256 Mich. 191 
—People v. Crawford, 187 N.W. 
522, 218 Mich. 125. 

Minn.—State v. Thornton, 219 N.W. 
176, 174 Minn. 323—State v. Kiew- 
el, 217 N.W. 598, 173 Minn. 473. 

Miss.—Barry v. State, 192 So. 841, 
187 Miss. 221. 

Mo.—State v. Meininger, 268 S.W. 71, 
306 Mo. 675—State v. Fischer, 249 
S.W. 46, 297 Mo. 164. 
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State v. Sherrill, App., 7 S.W.2d 
725. 

Mont.—State v. Ray, 294 P. 368, 88 
Mont. 436. 

Nev.— Corpus Juris cited in State v. 
Monahan, 249 P. 566, 571, 50 Nev. 
27. 

N.H.—State v. Ellard, 60 A.2d 461, 95 
N.H. 217, certiorari denied 69 S.Ct. 
400, 335 U.S. 904, 93 L.Ed. 438. 

N.D.— Corpus Juris cited in State v. 
Gammons, 256 N.W. 163, 167, 64 N. 

D. 702. 

Ohio.—Hitchcock v. State, 190 NJEL 
773, 47 Ohio App. 90—Young v. 
State, 184 N.E. 24, 44 Ohio App. 1. 
Okl.—Sawyer v. State, 119 P.2d 256, 
73 OkLCr. 186. 

Or.—State v. German, 96 P.2d 1085, 
163 Or. 342—State v. Johnston, 22 
P.2d 879, 143 Or. 395— Corpus Juris 
cited in State v. Cooke, 278 P. 936, 
942, 130 Or. 552. 

Pa.—Commonwealth v. Bell, 135 A. 
645, 288 Pa. 29. 

Commonwealth v. Amato, 24 A. 
2d 681, 148 Pa.Super. 151. 

S.C.—State v. Bikle, 185 S.E. 753, 180 
S.C. 400. 

S.D.—State v. Wolfe, 266 N.W. 116, 
64 S.D. 178, 104 A.L.R. 464—State 
v. Schultz, 217 N.W. 213, 52 S.D. 
209, reheard 223 N.W. 216, 54 S.D. 
344. 

Tex.—Cage v. State, Cr., 320 S.W.2d 
364, certiorari denied Cage v. Tex¬ 
as, 79 S.Ct. 1434, 360 U.S. 917, 3 L. 
Ed.2d 1533, rehearing denied 80 S. 
Ct. 45, 361 U.S. 855, 4 L.Ed.2d 94— 
Campbell v. State, 294 S.W.2d 125, 
163 Tex.Cr. 545—Vigil v. State, 184 
S.W.2d 926, 148 Tex.Cr. 91—Rose v. 
State, 184 S.W.2d 617, 148 Tex.Cr. 
82 —Hankamer v. State, 150 S.W.2d 
794, 142 Tex.Cr. 23—Depwe v. 

State, 146 S.W.2d 389, 140 Tex.Cr. 
602—Miller v. State, 242 S.W. 1040, 
92 Tex.Cr. 259—Miller v. State, 225 
S.W. 379, 88 Tex.Cr. 69, 12 A.L.R. 
597—McDaniel v. State, 186 S.W. 
320, 79 Tex.Cr. 455. 

Utah.—State v. Lack, 221 P.2d 852, 
118 Utah 128—State v. Christian¬ 
sen, 94 P.2d 472, 98 Utah 278- 
State v. Judd, 279 P. 953, 74 Utah 
398—State v. Siddoway, 211 P. 968, 
61 Utah 189. 

Va.—Boyd v. Commonwealth, 157 S. 

E. 546, 156 Va. 934—Rhodes v. 
Commonwealth, 134 S.E. 723, 145 
Va. 893. 

Wash.—State v. Reynolds, 322 P.2d 
356, 51 Wash. 2d 830—State v. 

Price, 21 P.2d 1038, 173 Wash. 108 
—State v. Morris, 187 P. 350, 109 
Wash. 490. 

W.Va.— Corpus Juris cited in State v. 
Rush, 150 S.E. 740, 741, 108 W.Va. 
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tive, 26 knowledge, 27 absence of mistake or acci- | scheme w T hich includes the offense charged. 30 In 
dent, 28 identity, 29 or a general plan, system, or | order to come within the exception to the general 


254—State v. Cantor, 116 S.E. 396, 
93 W.Va. 238. 

Wyo.—State v. Hambrick, 196 P.2d 
661, 65 Wyo. 1, rehearing denied 
198 P.2d 969, 65 Wyo. 1. 

16 C.J. p 596 note 59. 

Other acts before and after offense 
charged 

Cal.—People v. Talbot, 28 P.2d 1057, 
220 C. 3. 

People v. Norris, 222 P.2d 283, 
99 C.A.2d 658—People v. Kendall, 
151 P.2d 39, 65 C.A.2d 569. 
Connection between the other acts 
and that charged must be shown. 
D.C.—Ambrose v. U. S., 45 App.D.C. 
112 . 

Defendant’s connection with other 
transactions held sufficiently shown. 
Utah.—State v. Judd, 279 P. 953, 74 
Utah 398. 

Bole applied in trials for aiding 
and abetting in embezzlement. 

U.S.—U. S. v. Thompson, D.C.Pa., 27 
P.Supp. 905. 

Ark.—Earnhardt v. State, 275 S.W. 
909, 169 Ark. 567. 

Mich.—People v. Kennan, 266 N.W. 
468, 275 Mich. 452. 

Where Intent is not in issue, this 
rule does not apply. 

Mo.—State v. Davis, 292 S.W. 430, 
315 Mo. 1285. 

S.C.—State v. Gregory, 4 S.E.2d 1, 
191 S.C. 212. 

16 C.J. p 596 note 58 [a]. 

Previous acquittal In prosecution 
based on other transactions does not 
render evidence thereof inadmissible 
on the question of intent. 

D.C.—Miller v. U. S., 41 App.D.C. 52. 

Other transactions not subject to 
prosecution 

(1) In a prosecution for aiding and 
abetting in embezzlement, evidence 
of other and similar transactions, 
even though barred by the statute of 
of limitations, Is admissible to prove 
intent. 

U.S.—U. S. v. Thompson, D.C.Pa., 27 
P.Supp. 905. 

(2) Where an indictment charges 
an embezzlement made up of conver¬ 
sions, some without and some with¬ 
in the statute of limitations, evi¬ 
dence of all acts of embezzlement 
Is admissible to show fraudulent in¬ 
tent. 

Ga.—Mangham v. State, 75 SJ2. 512, 
11 Ga-App. 427. 

(3) In embezzlement prosecution 
of public officer for funds misappro¬ 
priated after rejection, evidence of 
similar conversion during his previ¬ 
ous term was admissible only to 
show intent or system, where a stat¬ 
ute provided that no officer should be 
prosecuted for any act committed be¬ 
fore his election to office. 


Tex.—McKinney v. State, 283 S.W. 
798, 104 Tex.Cr. 315. 

26- Cal.—People v. Roberts, 259 P. 
1009, 85 C.A. 697. 

Colo.—Moore v. People, 243 P.2d 425, 
125 Colo. 306. 

Ind.—Whitney v. State, 188 N.E. 779, 
206 Ind. 562. 

Iowa.—State v. Wilson, 179 N.W. 305, 
189 Iowa 1057. 

Ky.—Duvall v. Commonwealth, 10 S. 

W.2d 279, 225 Ky. 827. 

Miss.—Barry v. State, 192 So. 841, 
187 Miss. 221. 

S.D.—State v. Wolfe, 266 N.W. 116, 
64 S.D. 178, 104 A.L.R. 464. 

Va.—Boyd v. Commonwealth, 157 S. 
E. 546, 156 Va. 934—Rhodes v. 
Commonwealth, 134 S.E. 723, 145 
Va. 893. 

Wash.—State v. Reynolds, 322 P.2d 
356, 51 Wash.2d 830. 

Wyo.—State v. Hambrick, 196 P.2d 
661, 65 Wyo. 1, rehearing denied 198 
P.2d 969, 65 Wyo. 1. 

16 C.J. p 597 note 60. 

27. Ala.—Enzor v. State, 167 So. 
336, 27 AlajVpp. 60, certiorari de¬ 
nied 167 So. 340, 232 Ala. 256. 

Cal.—People v. Forman, 228 P. 378, 
67 C.A. 693. 

Colo.—Moore v. People, 243 P.2d 425, 
125 Colo. 306. 

Idaho.—State v. Cochrane, 6 P.2d 489, 
51 Idaho 521. 

Ind.—Springer v. State, 196 N.E. 97, 
209 Ind. 322—Whitney v. State, 188 
N.E. 779, 206 Ind. 562. 

Kan.—State v. Robinson, 263 P. 1081, 
125 Kan. 365. 

Ky.—Duvall v. Commonwealth, 10 S. 

W.2d 279, 225 Ky. 827. 

La.—State v. Rives, 190 So. 374, 193 
La. 186. 

Pa.—Commonwealth v. Bell, 135 A. 
645, 288 Pa, 29. 

Tex.—Miller v. State, 225 S.W. 379, 
88 Tex.Cr. 69, 12 A.L.R. 597. 

Va.—Boyd v. Commonwealth, 157 S. 
E. 546, 156 Va. 934—Rhodes v. Com¬ 
monwealth, 134 S.E. 723, 145 Va. 
893. 

Wash.—State v. Reynolds, 322 P.2d 
356, 51 Washed 830. 

Wyo.—State v. Hambrick, 196 P.2d 
661, 65 Wyo. 1, rehearing denied 
198 P.2d 969, 65 Wyo. 1. 

16 C.J. p 597 note 61. 

Buie applied iu trial for aiding 
and abetting in embezzlement. 

Ark.—Barnhardt v. State, 275 S.W. 
909, 169 Ark. 567. 

28. Cal.—People v. Thompson, 192 
P.2d 802, 85 OA.2d 261—People v. 
Forman, 228 P. 378, 67 C.A. 693. 

Idaho.—State v. Cochrane, 6 P.2d 489, 
51 Idaho 521. 

Kan.—State v. Robinson, 263 P. 1081, 
125 Kan. 365. 


Ky.—Duvall v. Commonwealth, io S. 
W.2d 279, 225 Ky. 827. 

La.—State v. Rives, 190 So. 374, 193 
La. 186. 

Or.—State v. German, 96 P.2d 1085, 
1C3 Or. 342. 

Pa.—Commonwealth v. Amato, 24 A. 
2d 681, 148 Pa.Super. 151. 

16 C.J. p 597 note 62. 

29. Ky.—Duvall v. Commonwealth, 
10 S.W.2d 279, 225 Ky. 827—Morse 
v. Commonwealth, 111 S.W. 714, 129 
Ky. 294, 33 Ky.L. 831, 894. 

S.C.—State v. Bikle, 185 S.E. 753, 180 
S.C. 400. 

Tex.—Campbell v. State, 294 S.W.2d 
125, 163 Tex.Cr. 545. 

30. U.S.—Rakes v. U. S., C.A.Va., 
169 F.2d 739, certiorari denied 69 
S.Ct. 51, 335 U.S. 826, 93 L.Ed. 380 
—Henderson v. U. S., C.C.A.Cal., 
143 F.2d 681. 

Ala.—Esdale v. State, 68 So.2d 519, 
260 Ala. 45. 

Ariz.—Drake v. State, 85 P.2d 984, 
53 Ariz. 93. 

Ark.—Collins v. State, 143 S.W.2d 1, 
200 Ark. 1027—Singer v. State, 112 
S.W.2d 426, 195 Ark. 345. 

Cal.—People v. Thompson, 192 P.2d 
802, 85 C.A.2d 261—People v. Dunn, 
104 P.2d 119, 40 C.A.2d 6, certiorari 
denied Dunn v. People of State of 
California, 61 S.Ct. 139, 311 U.S. 
701, 85 L.Ed. 454—People v. Rob¬ 
inson, 290 P. 470, 107 C.A. 211. 

Colo.—Moore v. People, 243 P.2d 425, 
125 Colo. 306—Thorp v. People. 129 
P.2d 296, 110 Colo. 7. 

Idaho.—State v. Cochrane, 6 P.2d 
489, 51 Idaho 521. 

Ill.—People v. Donohue, 17 N.E.2d 21, 
369 Ill. 558. 

Ind.—Springer v. State, 196 N.E. 97, 
209 Ind. 322—Sprague v. State, 181 
N.E. 507, 203 Ind. 581. 

Kan.—State v. Richardson, 26 P.2d 
251, 138 Kan. 471. 

La.—State v. Keife, 115 So. 363, 165 
La. 47. 

Minn.—State v. Thompson, 62 N.W.2d 
512, 241 Minn. 59. 

Mont—State v. Ray, 294 P. 368, 88 
Mont. 436. 

N.H.—State v. Ellard, 60 A.2d 461, 95 
N.H. 217, certiorari denied 69 S.Ct. 
400, 335 U.S. 904, 93 L.Ed. 438. 

Ohio.—Young v. State, 184 N.E. 24, 44 
Ohio App. 1. 

Okl.—Sawyer v. State, 119 P.2d 256, 
73 Okl.Cr. 186—Moore v. State, 50 
P.2d 746, 58 Okl.Cr. 122—Lunday 
v. State, 298 P. 1054, 50 Okl.Cr. 431 
—Webb v. State, 227 P. 907, 27 Okl. 
Cr. 339—Winston v. State, 185 P. 
832, 16 Okl.Cr. 648. 

Or.—State v. German, 96 P.2d 1085, 
163 Or. 342. 

Pa.—Commonwealth v. Bell, 135 A. 
645, 288 Pa. 29. 
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exclusionary rule, the other transaction must be 
shown to be criminal and to be similar to the one 
charged. 30 * 5 It has been held that the commission 
of other crimes of embezzlement may be shown to 
prove a disposition to commit the offense of em¬ 
bezzlement. 30 * 10 

Larceny by bailee . On a trial for larceny by a 
bailee, evidence of similar transactions may be re¬ 
ceived as tending to show guilty knowledge, 31 in¬ 
tent, 32 motive, 33 or scheme, plan, or system, 34 or 
where the other transactions are so connected with 
that charged that it is difficult or impossible to 
prove the latter without proving the former. 35 In 
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such a prosecution, however, the general rule exclud¬ 
ing evidence of other offenses will be adhered to un¬ 
less there are strong reasons for a departure there¬ 
from. 36 

b. Larceny 

In a prosecution for larceny evidence tending to show 
the commission of other crimes is Inadmissible unless 
relevant as tending to prove the accused's guilt of the 
crime charged or as bearing on an issue In the case on 
trial. This rule applies to evidence of the accused’s pos¬ 
session of other property stolen at about the same time. 

In a prosecution for larceny, evidence teijding to 
show that accused or another person, has committed 
other crimes, 37 including other larcenies, 38 is inad- 


Comraonwealth v. Amato, 24 A.2d 
681, 148 Pa.Super. 151. 

S.C.—State v. Bikle, 185 S.E. 753, 180 
S.C. 400. 

S.D.—State v. Wolfe, 266 N.W. 116, 
64 S.D. 178, 104 A.L.R. 464. 

Tenn.—Caldwell v. State, 48 S.W.2d 

1087, 164 Tenn. 325. 

Tex.—Campbell v. State, 294 S.W. 
2d 125, 163 Tex.Cr. 545—Vigil v. 
State, 184 S.W.2d 926, 148 Tex.Cr. 
91—McKinney v. State, 283 S.W. 
798, 104 Tex.Cr. 315. 

Utah.—State v. Lyman, 348 P.2d 340, 
10 Utah 2d 58—State v. Lack, 221 
P.2d 852, 118 Utah 128. 

Va.—Boyd v. Commonwealth, 157 S. 

E. 546, 156 Va. 934. 

Wash.—State r. Reynolds, 322 P.2d 
356, 51 Wash.2d 830. 

W.Va.—State v. Smith, 186 S.E. 621, 
117 W.Va. 598—State v. Camp, 158 
S.E. 664, 110 W.Va. 444— Corpus 
Juris cited in State v. Rush, 150 
S.E. 740, 741, 108 W.Va. 254—State 
v. Cantor, 116 S.E. 396, 93 W.Va. 
238. 

Wyo.—State v. Hambrick, 196 P.2d 
661, 65 Wyo. 1, rehearing denied 
198 P.2d 969, 65 Wyo. 1. 

16 C.J. p 597 note 64. 

Other transactions not subject to 
prosecution 

In embezzlement prosecution of 
public officer for funds misappropri¬ 
ated after reflection, evidence of sim¬ 
ilar conversion during his previous 
term was admissible only to show 
system or Intent, where a statute 
provided that no officer should be 
prosecuted for any act committed be¬ 
fore his election to office. 

Tex.—McKinney v. State, 283 S.W. 
798, 104 Tex.Cr. 315. 

30.5 Ga.—Howard v. State, 84 S.E.2d 
455, 211 Ga. 186. 

30.10 Miss.—Barry v. State, 192 So. 
841, 187 Miss. 221. 

31. Neb.---Cohoe v. State, 118 N.W. 

1088, 82 Neb. 744. 

Warehousemen 

Ind.—Wallace v. State, 183 N.E. 29, 
204 Ind. 68. 


32. Ill.—-People v. Smith, 165 N.E.2d 
333, 18 Ill.2d 547. 

Neb.—Cohoe v. State, 118 N.W. 1088, 
82 Neb. 744. 

Tex.—Alvarez v. State, 2 S.W.2d 849, 
109 Tex.Cr. 62. 

Warehousemen 

Ind.—Wallace v. State, 183 N.E. 29, 
204 Ind. 68. 

33. Warehousemen 

Ind.—Wallace v. State, supra. 

34. Colo.—Clark v. People, 97 P.2d 
440, 106 Colo. 335. 

Or.—State v. Ankeny, 204 P.2d 133, 
185 Or. 549. 

Tex.—Alvarez v. State, 2 S.W. 2d 
849, 109 Tex.Cr. 62. 

35. Ill.—People v. Goldman, 148 N. 
E. 873, 318 Ill. 77, 41 A.L.R. 461, 
error dismissed Goldman v. Peo¬ 
ple of State of Illinois, 47 S.Ct. 90, 
273 U.S. 637, 71 L.Ed. 816. 

36. Ill.—People v. Schueneman, 150 
N.E. 664, 320 Ill. 127. 

Neb.—Davis v. State, 74 N.W. 599, 
54 Neb. 177. 

Where no other offense is actually 

shown, the rule does not apply. 

Ill.—People v. Barnard, 158 N.E. 729, 
327 Ill. 305. 

Tex.—Webb v. State, 269 S.W. 437, 
99 Tex.Cr. 394. 

37. U.S.—U. S. v. Meagley, C.A.I1L, 
239 F.2d 637. 

Ala.—Mitchell v. State, 180 So. 119, 
28 AlaApp. 119, certiorari denied 
180 So. 123, 235 Ala. 530—Sims v. 
State, 75 So. 276, 16 AlaApp. 70. 

Cal.—People v. Edwards, 323 P.2d 484, 
159 C.A.2d 208—People v. Lancel- 
lotti, 305 P.2d 926, 147 C.A.2d 723. 

Ga.—Vining v. State, 57 S.E.2d 354, 
80 GaApp. 756. 

Ill.—People v. Bote, 33 N.E.2d 449, 
376 Ill. 264—People v. Barnes, 143 
N.E. 445, 311 Ill. 559. 

City of Chicago v. Baker, 199 
IllApp. 323, followed in City of 
Chicago v. Johnson, 199 IllApp. 
325. 

Iowa.—State v. Crabbe, 204 N.W. 272, 
200 Iowa 317. 

Kan.—State v. Bowman, 188 P. 242, 
106 Kan. 430. 


; Ky.—Tinsley v. Commonwealth, 229 
S.W.2d 761, 312 Ky. 745. 

N.J.—State v. Nagy, 98 A2d 613, 27 
N.J.Super. 1. 

N.T.—People v. Nieman, 140 N.Y.S.2d 
376, 285 App.Div. 1165—People v. 
Burley, 122 N.Y.S.2d 760, 282 App. 
Div. 408—People v. Wallace, 46 
N.Y.S.2d 1, 267 App.Div. 838—Peo¬ 
ple v. Kaye, 39 N.Y.S.2d 423, 265 
App.Div. 1056. 

Or.—State v. Wilson, 351 P.2d 944. 
Pa.—Commonwealth v. Kokoska, 32 
Wash.Co. 145. 

S.D.—State v. Waitman, 172 N.W. 
504, 42 S.D. 5. 

Tex.—Garcia v. State, 305 S.W.2d 605, 
165 Tex.Cr. 134—Priest v. State, 
282 S.W.2d 390, 162 Tex.Cr. 66- 
Wise v. State, 258 S.W.2d 326, 158 
Tex.Cr. 557—Watson v. State, 175 
S.W.2d 423, 146 Tex.Cr. 425—Cas- 
cio v. State, 171 S.W.2d 356, 146 
Tex.Cr. 49—Renfroe v. State, 157 S. 
W.2d 365, 143 Tex.Cr. 125—Gun¬ 
ter v. State, 150 S.W.2d 1037, 142 
Tex.Cr. 87—Flynn v. State, 81 S.W. 
2d 525, 128 Tex.Cr. 333—Smith v. 
State, 277 S.W. 666, 102 Tex.Cr. 139 
—Williams v. State, 198 S.W. 316, 82 
Tex.Cr. 48—Black v. State, 187 S. 
W. 332, 79 Tex.Cr. 628. 

Utah.—State v. Kappas, 114 P.2d 205, 
100 Utah 274. 

W.Va—State v. Cobb, 7 S.E.2d 443, 
122 W.Va. 97. 

16 C.J. p 603 notes 77, 78. 

Other crime not shown 
Evidence offered is not objection¬ 
able on this ground, if in fact it does 
not tend to raise suspicion of another 
crime. 

Cal.—People v. Hunter, 305 P.2d 608, 
147 C.A.2d 472. 

Fla.—Mayo v. State, 183 So. 24, 133 
Fla. 824. 

Miss.—Jones v. State, 48 So.2d 591, 
209 Miss. 896. 

Mont.—State v. Fairburn, 340 P.2d 
157, 135 Mont. 449. 

Tex.—Warrick v. State, 56 S.W.2d 
1078, 123 Tex.Cr. 63. 

16 C.J. p 603 note 80- 

38. Ala.—Weatherspoon v. State, 56 
So.2d 793, 36 AlaApp. 392—Chiles 
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missible where such other crimes are not connected 
with the crime charged and not relevant to any issue 
in the case. 

On the other hand, evidence which is relevant as 
tending to prove accused’s guilt of the crime charged, 
or to connect him with it, or which bears on an issue 


in the case on trial, is not to be excluded because it 
also tends to prove the commission of another 
crime, 38 - 5 particularly if similar, 39 as where the 
other offense and the one charged are so interrelated 
that proof of one involves proof of the other, or 
where they constitute but one transaction, 45 or 


v. State, 159 So. 700, 26 Ala.App. 
358—Grant v. State, 125 So. 790, 
23 Ala.App, 371—Dennison v. State, 

88 So. 211, 17 Ala.App. 674—Mc- 
Mickens v. State, 75 So. 626, 16 
Ala.Anp. 78. 

Ark.—Rhea v. State, 291 S.W.2d 521, 
226 Ark. 664—Mathis v. State, 89 
S.W.2d 599, 191 Ark. 1053—Yelving- 
ton v. State, 275 S.W. 701, 169 Ark. 
359. 

Cal.—People v. Gibson, 289 P. 937, 
107 C.A. 76. 

Colo.—Munfrada v. People, 60 P.2d 
223, 99 Colo. 80. 

D.C.—Hatchet v. IT. S., 293 F. 1010, 
54 App.D.C. 43. 

Fla—Wilson v. State, 183 So. 748, 
134 Fla. 199. 

Ga.-Strickland v. State, 87 S.E.2d 
363, 91 Ga.App. 843—Walker v. 

State, 72 S.E.2d 774, 86 Ga.App. 
875. 

Ill.—People v. Lund, 46 N.E.2d 929, 
382 Ill. 213—People v. Gawlick, 183 
N.E. 217, 350 Ill. 359—People v. 
Barnes, 143 N.E. 445, 311 Ill. 559. 
Iowa.—Corpus Juris cited in State v. 
Renslow, 229 N.W. 225, 226, 209 
Iowa 982. 

Ky.—Hunt v. Commonwealth, 79 S. 
W.2d 357, 258 Ky. 18—Kirby v. 
Commonwealth, 267 S.W. 1094, 206 
Ky. 535. 

La.—State v. Rives, 190 So. 374, 193 
La. 186—State v. Brown, 171 So. 
433, 185 La. 1023. 

Mont.—State v. Knox, 175 P.2d 774, 
119 Mont. 449. 

Miss.—Dedeaux v. State, 87 So. 664, 
125 Miss. 326. 

Mo.—State v. Garrison, 116 S.W.2d 
23, 342 Mo. 453—State v. Whitener, 
46 S.W.2d 579, 329 Mo. 838—Corpus 
Juris cited in State v. Irvin, 22 S. 
W.2d 772, 773, 324 Mo. 217—State 
v. Dixon, 253 S.W. 746—State v. 
Wagner, 252 S.W. 695—State v. 
Barker, 249 S.W. 75—State v. Saun¬ 
ders, 232 S.W. 973, 288 Mo. 640. 
Mont.—State v. Simanton, 49 F.2d 
981, 100 Mont. 292. 

N.Y.—People v. Dietz, 214 N.Y.S. 517, 
216 App.Div. 23, affirmed 155 N.E. 
886, 244 N.Y. 534. 

S.D.—State v. Zavitz, 210 N.W. 513, 
50 S.D. 427. 

Tex.—Clements v. State, 182 S.W.2d 
915, 147 Tex.Cr. 531—Cascio v. 

State, 171 S.W.2d 356, 146 Tex.Cr. 
49—Hughitt v. State, 58 S.W.2d 
509, 123 Tex.Cr. 168—Weaver v. 
State, 53 S.W.2d 483, 122 Tex.Cr. 
35—Hunt v. State, 229 S.W. 869, 

89 Tex.Cr. 89 —Kolb v. State, 228 


S.W. 210, 88 Tex.Cr. 593—Moore 
v. State, 203 S.W. 767, 83 Tex.Cr. 
319. 

Va.—Bland v. Commonwealth, 13 S. 

E.2d 317, 177 Va. 819. 

16 C.J. p 603 note 79—42 C.J. p 1376 
note 54, p 1377 notes 62, 63. 

On trial for attempted larceny 
N.Y.'—People v. Latshaw, 199 N.Y.S. 

592, 205 App.Div. 449. 

On trial for being accomplice to 
theft 

Tex.—Cone v. State, 216 S.W. 190, 86 
Tex.Cr. 291. 

3&5 U.S.—Tinkle v. U. S., C.AJowa, 
254 F.2d 23. 

Cal.—People v. Quisenberry, 311 P.2d 
99, 151 C.A.2d 157. 

Colo.—Paine v. People, 103 P.2d 686, 
106 Colo. 258. 

D.C.—Adams v. IT. S., 239 F.2d 451, 

99 U.S.App.D.C. 288. 

Ill.—People v. Jedynak, 37 N.E.2d 
335, 377 Ill. 621. 

Mo.—State v. Schafer, 262 S.W.2d 29. 
Pa.—Commonwealth v. Nagle, Quar. 

Sess., 68 Montg.Co. 270. 

Okl.—Tillman v. State, 169 P-2d 223, 
82 Okl.Cr. 276. 

Or.—State v. Garner, 108 P.2d 274, 
166 Or. 1. 

Tex.—Compton v. State, 186 S.W.2d 
74, 148 Tex.Cr. 204. 

Utah.—State v. Kappas, 114 P.2d 205, 

100 Utah 274. 

Seven-year-old conviction not too re¬ 
mote 

Tex.—Arrington v. State, 296 S.W.2d 
537, 164 Tex.Cr. 20. 

39. Ala.—Jackson v. State, 89 So. 

892, 18 Ala-App. 259. 

Ark.—Puckett v. State, 108 S.W.2d 
468, 194 Ark. 449. 

Cal.—People v. King, 10 P.2d 89, 122 
C.A. 50—People v. Mihaly, 272 
P. 1103, 95 C.A. 563. 

Ga.—Chappell v. State, 150 S.E. 450, 
40 Ga.App. 502—Finley v. State, 105 
S.E. 497, 26 Ga.App. 9. 

Ill.—People v. Kasallis, 52 N,E.2d 
209, 385 Ill. 158—People v. Miller, 
174 N.E. 414, 342 Ill. 244—People v. 
Clement, 121 N.E. 213, 285 Ill. 614. 
Iowa.—State v. Potter, 191 N.W. 855, 
195 Iowa 163—State v. Seitz, 187 
N.W. 695, 194 Iowa 1057. 

Kan.—State v. O'Neal, 91 P.2d 12, 150 
Kan. 76—State v. Alcorn, 16 P.2d 
479, 136 Kan. 461—State v. Ridg- 
way, 197 P. 199, 108 Kan. 734. 

Md.— Corpus Juris quoted in McClel¬ 
land v. State, 114 A. 584, 585, 138 
Md. 533. 


Minn.—State v. Monroe, 172 N.W. 313, 
142 Minn. 394. 

Mo.—State v. Garrison, 116 S.W.2d 
23, 342 Mo. 453—State v. Weaver, 
56 S.W.2d 25. 

Mont.—State v. McCracken, 18 P.2d 
302, 93 Mont. 269—State v. McClain, 
246 P. 956, 76 Mont. 351. 

Okl.—Tudor v. State, 167 P. 341, 14 
Okl.Cr. 67. 

Or.—State v. Garner, 108 P.2d 274, 
166 Or. 1. 

Tex.—Compton v. State, 186 SW.2d 
74, 148 Tex.Cr. 204—Turman v. 
State, 56 S.W.2d 881, 122 Tex.Cr. 
571—Meredith v. State, 27 S.W.2d 
222, 115 Tex.Cr. 447—Burgess v. 
State, 296 S.W. 318, 107 Tex.Cr. 90 
—Williams v. State, 236 S.W. 984, 
90 Tex.Cr. 619—Brown v. State, 215 
S.W. 323, 86 Tex.Cr. 8—Lusport v. 
State, 190 S.W. 151, 80 Tex.Cr. 314. 
Utah.—State v. Kappas, 114 P.2d 205, 
100 Utah 274— Corpus Juris cited in 
State v. Anderton, 17 P.2d 917, 918, 

81 Utah 320. 

16 C.J. p 603 note 81—42 C.J. p 1376 
note 57—p 1377 note 64. 

Diverting electricity from meter 
N.H.—State v. Rousten, 146 A. 876, 
84 N.H. 140. 

40. Cal.—People v. Edwards, 323 P. 

2d 484, 159 C.A.2d 208. 

Ga.—Sanders v. State, 187 S.E. 668, 
54 Ga.App. 238. 

Kan.—State v. O'Neal, 91 P.2d 12, 
150 Kan. 76. 

Ky.—Creech v. Commonwealth, 110 
S.W.2d 269, 270 Ky. 662. 

Minn.—State v. Pugllese, 1 82 N.W. 
958, 149 Minn. 126. 

Miss.—Holliday v. State, 180 So. 800 
—Kimbrall v. State, 174 So. 47, 178 
Miss. 701— Corpus Juris cited in 
Whittington v. State, 135 So. 190, 
192, 160 Miss. 705. 

Mo.—State v. Garrison, 116 S.W.2d 
23, 342 Mo. 453—State v. Parker, 
24 S.W.2d 1023, 324 Mo. 734—State 
v. West, 246 S.W. 541. 

N.M.—State v. Stone* 72 P.2d 9, 41 
N.M. 547. 

Ohio.—Patterson v. State, 117 N.E. 
169, 96 Ohio St. 90, L.R.A.1918A 
583. 

Okl.—Tillman v. State, 169 P.2d 223, 

82 Okl.Cr. 276—Hollingshead v. 
State, 207 P. 108, 21 Okl.Cr. 315. 

Or.—State v. McLennan, 162 F. 838, 
82 Or. 621. 

Tex.—Thomas v. State, 65 S.W.2d 769, 
125 Tex.Cr. 88. 

Utah.— Corpus Juris cited in State 
v. Anderton, 17 P.2d 917, 918, 81 
Utah 320. 
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where the evidence of such other offense shows, or j tends to show, intent, 41 mdtive, 42 guilty knowledge, 43 


Wash.—State v. Sedam, 284 P.2d 292, 
46 Wash.2d 725—State v. Baird, 93 
P.2d 409, 200 Wash. 227. 

16 C.J. P 603 note 82. 

larceny and burglary 

Ark.—Puckett v. State, 108 S.W.2d 
468, 194 Ark. 449. 

N.M.—State v. Riley, 251 P. 384, 32 
N.M. 83. 

4 i- U.S.—Berry v. TJ. S., C.A.Fla., 
271 F.2d 775, certiorari denied 80 
S.Ct 612, 362 U.S. 903, 4 L.Ed.2d 
555—Waller v. U. S., C.A.Wash., 
177 F.2d 171—U. S. v. Walker, C-A. 
N.Y., 176 F.2d 564, certiorari denied 
70 S.Ct. 239, 338 U.S. 891, 94 L.Ed. 
547—Lotto v. U. S., C.C.A.Iowa, 157 
F.2d 623, certiorari denied 67 S.Ct 
1082, 330 U.S. 811, 91 L.Ed. 1266— 
U. S. v. Platt, C.C.A.I11., 156 F.2d 
326—Tinsley v. U. S., C.C.A.S.D., 
43 F.2d 890. 

Ala.—Sweeney v. State, 143 So. 586, 
25 Ala.App. 220, certiorari denied 
143 So. 588, 225 Ala. 381—Jack- 
son v. State, 89 So. 892, 18 Ala. 
App. 259. 

Ark.—Puckett v. State, 108 S.W.2d 
468, 194 Ark. 449—Warford v. 

State, 1 S.W.2d 23, 175 Ark. 878- 
Hall v. State, 257 S.W. 61, 161 Ark. 
453. 

Cal.—People v. Theodore, 262 P.2d 
230, 121 C.A.2d 17—People v. Glass, 
148 P.2d 39, 64 C.A.2d 185. 

Ga.—Diggs v. State, 84 S.E.2d 611, 
90 Ga.App. 853—Powell v. State, 68 
S.E.2d 177, 85 GaA.pp. 208—Marsh 
v. State, 67 S.E.2d 163, 84 Ga.App. 
645—Harden v. State, 59 S.E.2d 
563, 81 Ga.App. 638—Findley v. 
State, 25 S.E.2d 717, 69 Ga.App. 
410—Scott v. State, 167 S.E. 210, 
46 GaApp. 213—Chappell v. State, 
150 S.E. 450, 40 Ga.App. 502. 

Idaho.—State v. Kombol, 347 P.2d 
117, 81 Idaho 530. 

Ill.—People v. Epping, 162 N.E.2d 
366, 17 I11.2d 557. 

Ind.—Warren v. State, 62 N.E.2d 624, 
223 Ind. 552. 

Kan.—State v. Reuter, 268 P. 845, 126 
Kan. 565. 

Ky.—Creech v. Commonwealth, 110 S. 
W.2d 269, 270 Ky. 662—Hunt v. 
Commonwealth, 79 S.W.2d 357, 258 
Ky. 18. 

La.—State v. Blankenship, 93 So.2d 
533, 231 La. 993—State v. Rives, 
190 So. 374, 193 La. 186. 

Md.— Corpus Juris quoted in McClel¬ 
land v. State, 114 A. 584, 585, 138 
Md. 533. 

Mich.—People v. Stuart, 299 N.W. 
117, 298 Mich. 385—People v. Flem¬ 
ing, 194 N.W. 714, 224 Mich. 199. 

Minn.—State v. Voss, 255 N.W. 843, 
192 Minn. 127. 


Mo.—State v. Garrison, 116 S.W.2d 
23, 342 Mo. 453—State v. Gaede, 
186 S.W. 1009. 

N.Y.—People v. Gould, 9 N.Y.S.Sd 
854, 256 App.Div. 278, affirmed 23 
N.E.2d 555, 281 N.Y. 751. 

N.C.—State v. Stancill, 100 SJ3. 241, 
178 N.C. 683. 

N.D.—State v. McCarty, 194 N.W. 
335, 49 N.D. 912. 

Okl.—Warren v. State, 226 P.2d 320, 
93 Okl.Cr. 166—Hollingshead v. 
State, 207 P. 108, 21 Okl.Cr. 315. 
Or.—State v. Garner, 108 P.2d 274, 
166 Or. 1. 

Pa.—Commonwealth v. Amato, 24 A. 

2d 681, 148 Pa.Super. 151. 

Tex.—Israel v. State, 258 S.W.2d 82, 
168 Tex.Cr. 574—Webster v. State, 
109 S.W.2d 477, 133 Tex.Cr. 172— 
Riggs v. State, 70 S.W.2d 164, 125 
Tex.Cr. 647—Meredith v. State, 27 j 
S.W.2d 222, 115 Tex.Cr. 447—Garcia ! 
v. State, 299 S.W. 909, 108 Tex.Cr. 
245—Chiles v. State, 276 S.W. 1105, 
102 Tex.Cr. 84—Simpson v. State, 
196 S.W. 835, 81 Tex.Cr. 389. 

Wash.—State v. Reynolds, 322 P.2d 
356, 51 Wash.2d 830—State v. Se¬ 
dam, 284 P.2d 292, 46 Washed 725 
—State v. Salle, 208 P.2d 872, 34 
Wash.2d 183—State v. Hussey, 62 
P.2d 1350, 188 Wash. 454. 

16 C.J. p 603 note 83—42 C.J. p 1376 
note 58. 

In prosecution for attempted larceny 
Wash.—State v. Wray, 253 P. 801, 142 
Wash. 530. 

In prosecution for being accessary 

after the fact of larceny. 

Kan.—State v. Marr, 16 P.2d 469, 136 
Kan. 602. 

At least a prima fade case of guilt 
as to each of such purported other 
crimes must be made out. 

Mont.—State v. Simanton, 49 P.2d 
981, 100 Mont 292. 

Intent not shown 

The fact that accused, on a certain 
date, intended to steal cows from one 
person "does not necessarily evi¬ 
dence an intent on his part to steal 
cows from another person two 
months later.” 

La.—State v. Rives, 190 So. 374, 377, 
193 La. 186. 

42. Cal.—People v. Edwards, 323 P. 
2d 484, 159 C.A.2d 208—People v. 
Renteria, 141 P.2d 37, 60 CA-2d 
463. 

Ga.—Powell v. State, 68 S.E.2d 177, 
85 Ga.App. 208—Weeks v. State, 
18 S.E.2d 503, 66 Ga.App. 553— 
Chappell v. State, 150 S.E. 450, 40 
Ga.App. 502. 

Idaho.—State v. Kombol, 347 P.2d 
117, 81 Idaho 530. 

Kan.—State v. Reuter, 268 P. 845, 126 
Kan. 565. 


Ky.—Creech v. Commonwealth, 110 
S.W.2d 269, 270 Ky. 662—Hunt v. 
Commonwealth, 79 S.W.2d 357, 258 
Ky. 18. 

Md.— Corpus Juris quoted in McClel¬ 
land v. State, 114 A. 584, 585, 138 
Md. 533. 

N.Y.—People v. Gould, 9 N.Y.S.2d 854, 

2 56 App.Div. 278, affirmed 23 N.E. 
2d 555, 281 N.Y. 751. 

Okl.—Hollingshead v. State, 207 P. 
108, 21 Okl.Cr. 315. 

Pa.—Commonwealth v. Quinn, 19 A. 
2d 526, 144 Pa.Super. 400. 

Commonwealth v. Buck, 13 Pa. 
Diet. & Co. 361. 

Wash.—State v. Sedam, 284 P.2d 292, 
46 Wash.2d 725. 

16 C.J. p 603 note 84—42 OJ. p 1376 
note 59. 

Where motive has already been es¬ 
tablished by other evidence, evidence 
of other offenses is inadmissible. 

Ky.—Kirby v. Commonwealth, 267 S. 
W. 1094, 206 Ky. 535. 

43. U.S.—Berry v. U. S., C.AFla, 
271 F.2d 775, certiorari denied 80S. 
Ct. 612, 362 U.S. 903, 4 L.Ed.2d 
555—U. S. v. Platt, C.CA.I11., 156 
F.2d 326. 

Ark.—Puckett v. State, 108 S.W.2d 
468, 194 Ark. 449—Hall v. State, 

257 S.W. 61, 161 Ark. 453. 

Cal.—People v. King, 10 P.2d 89, 122 
C~A. 50. 

Colo.—Kolkman v. People, 300 P. 575, 
89 Colo. 8. 

Ill.—People v. Epping, 162 N.E.2d 
366, 17 Ill.2d 557. 

Kan.—State v. Reuter, 268 P. 845, 
126 Kan. 565. 

Ky.—Creech v. Commonwealth, 110 
S.W.2d 269, 270 Ky. 662—Hunt v. 
Commonwealth, 79 S.W.2d 357, 258 
Ky. 18. 

Md.— Corpus Juris quoted in McClel¬ 
land v. State, 114 A. 584, 585, 138 
Md. 533. 

Miss.—Stlft v. State* 119 So. 178, 152 
Miss. 246. * 

N.D.—State v. McCarty, 194 N.W. 
335, 49 NY). 912. 

Pa.—Commonwealth v. Buck, 13 Pa. 
DIst. & Co. 361. 

Tex.—Meredith v. State* 27 S.W.2d 
222, 115 Tex.Cr. 447. 

16 C.J. p 606 note 85—42 C.J. p 1376 
note 60. 

Where guilty knowledge is not In 
issue, such evidence is inadmissible. 
Ala.—Dennison v. State, 38 So. 211, 
17 Ala-App. 674. 

Where guilty knowledge has al¬ 
ready been established by other evi¬ 
dence, evidence of other offenses is 
inadmissible. 

Ky.—Kirby v. Commonwealth, 267 S 
W. 1094, 206 Ky. 535. 
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identity, 44 absence of acddent or mistake, 45 or a 
common scheme, plan, or system, 46 or that the other 
offense was perpetrated to conceal, or enable ac¬ 
cused to commit, the crime charged, 47 or rebuts a 


defense, 48 such as that of an alibi. 49 

Evidence of other offenses is not admissible to 
show intent where intent is to be inferred from 
the commission of the acts charged 49 - 5 or where 


44. Ala.—Jackson v. State, 89 So. 
892, 18 AlaApp. 259. 

Ark.—Puckett v. State, 108 S.W.2d 
468, 194 Ark. 449. 

Ga.—Powell v. State, 68 S.E.2d 177, 
85 Ga.App. 208. 

Ind.—Tresenriter v. State, 64 N.E. 2d 
295, 224 Ind. 10. 

Kan.—State v. Reuter, 268 P. 845, 
126 Kan. 565—State v. Collins, 266 
P. 938, 126 Kan. 15. 

Ky.—Hunt v. Commonwealth, 79 S. 

W.2d 357, 258 Ky. 18. 

Mo.—State v. Gordon, 161 S.W. 721, 
253 Mo. 510. 

N.C.—State v. Stancill, 100 S.E. 241, 
178 N.C. 683. 

Tex.—Compton v. State, 186 S.W.2d 
74, 148 Tex.Cr. 204—Cascio v. State, 
171 S.W.2d 356, 146 Tex.Cr. 49— 
Cathay v. State, 44 S.W.2d 379, 119 
Tex.Cr. 604—Meredith v. State, 27 
S.W.2d 222, 115 Tex.Cr. 447—Moore 
v. State, 253 S.W. 260, 95 Tex.Cr. 
130. 

Wash.—State v. Baird, 93 P.2d 409, 
200 Wash. 227. 

42 C.J. p 1376 note 57. 

Ul prosecution, for being 1 accom¬ 
plice to theft. 

Tex.—Gerber v. State, 232 S.W. 334, 
90 Tex.Cr. 37. 

Where identity is not in issue, such 
evidence is inadmissible. 

B.C.—Hatchet v. U. S., 293 F. 1010, 54 
App.D.C. 43. 

Tex.—Moore v. State, 203 S.W. 767, 
83 Tex.Cr. 319. 

Where identity has already been 
established by other evidence, evi¬ 
dence of other offenses is inadmissi¬ 
ble. 

Ky.—Kirby v. Commonwealth, 267 S. 
W. 1094, 206 Ky. 535. 

Other offenses in no way connected 

with that charged cannot be shown 
to establish accused’s identity. 

Ala.—Dennison v. State, 88 So. 211,17 
AlaApp. 674. 

45. Cal.—People v. Williams, 58 P. 
2d 917, 6 C.2d 500. 

People v. Theodore, 262 P.2d 230, 
121 CA.2d 17. 

Ind.—Tresenriter v. State, 64 NJE.2d 
295, 224 Ind. 10. 

46. TJ.S.—Lotto v. XT. S., C.C.A.Iowa, 
157 F.2d 623, certiorari denied 67 
S.Ct. 1082, 830 U.S. 811, 91 L.Ed. 
1266. 

Ala.—Brown v. State, 74 So.2d 273, 
37 AlaApp. 516, affirmed 74 So.2d 
277, 261 Ala. 696. 

Ariz.—Vigil v. State, 262 P. 14, 33 
Ariz. 51. 

Ark.—Puckett v. State, 108 S.W.2d 
468, 194 Ark. 449—Larman v. State, 


286 SW. 933, 171 Ark. 1188—Nich¬ 
ols v. State, 240 S.W. 716, 153 Ark. 
467—Murphy v. State, 197 S.W. 585, 
130 Ark. 353. 

Cal.—People v. George, 338 P.2d 240, 
169 C.A.2d 740—People v. Ross, 331 
P.2d 652, 165 C.A.2d 447—People v. 
Mims, 325 P.2d 234, 160 C.A.2d 589 
—People v. Warner, 286 P.2d 560, 
134 C.A.2d 829, certiorari denied 
76 S.Ct. 701, 851 TJ.S. 912, 100 L. 
Ed. 1446—People v. Theodore, 262 
P.2d 630, 121 C.A.2d 17—People v. 
Silva, 260 P.2d 251, 119 C.A.2d 863 
—People v. Flores, 249 P.2d 66, 113 
C.A.2d 813—People v. Daniels, 192 
P.2d 788, 85 C.A.2d 182—People v. 
Allen, 118 P.2d 927, 47 CA.2d 735 
—People v. Selk, 115 P.2d 607, 46 
CA.2d 140—People v. James, 105 
P.2d 947, 40 C.A.2d 740—People v. 
King, 10 P.2d 89, 122 C.A. 50. 

Colo.—Perry v. People, 181 P.2d 439, 
116 Colo. 440—Bush v. People, 187 
P. 528, 68 Colo. 75. 

Ga.—Powell v. State, 68 S.E.2d 177, 
85 GaApp. 208—Weeks v. State, 18 
S.E.2d 503, 66 Ga.App. 553—Corley 
v. State, 14 S.E.2d 121, 64 Ga.App. 
841—Dingier v. State, 5 S.E.2d 
406, 60 Ga.App. 822 —Sheppard v. 
State, 162 SJE. 413, 44 GaApp. 481 
—Chappell v. State, 150 S.E. 450, 
40 Ga.App. 502. 

Idaho.—State v. Kombol, 347 P.2d 
117, 81 Idaho 530. 

Iowa.—State v. Renslow, 229 N.W. 
225, 209 Iowa 982. 

Kan.—State v. Lopez, 318 P.2d 662, 

! 182 Kan. 46—State v. Reuter, 268 

P. 845, 126 Kan. 565. 

Ky.—Hunt v. Commonwealth, 79 S.W. 
2d 357, 258 Ky. 18. 

Md.— Corpus Juris quoted in Mc¬ 
Clelland v. State, 114 A. 584, 585, 
138 Md. 533. 

Minn.—State v. Oelschlegel, 218 N.W. 
117, 173 Minn. 598. 

Mo.— Corpus Juris cited in State v. 
Irvin, 22 S.W.2d 772, 773, 324 Mo. 
217—State v. West, 246 S.W. 541- 
State v. Kolafa, 236 S.W. 302, 291 
Mo. 340. 

Mont.—State v. Russell, 18 P.2d 611, 
93 Mont. 334—State v, McCracken, 
18 P.2d 302, 93 Mont. 269. 

N.Y.—People v. Cox, 36 N.E.2d 84, 
286 N.Y. 137, 136 A.L.R. 943, rear¬ 
gument denied 37 N.E.2d 146, 286 
N.Y. 706. 

N.C.—State v. Stancill, 100 S.E. 241, 
178 N.C. 683. 

Ohio.—Beckman v. State, 5 N.E.2d 
482, 122 Ohio St 443. 

Okl.—Taylor v. State, 213 P.2d 588, 
90 Okl.Cr. 283—Zewalk v. State, 119 I 
P.2d 874, 73 Okl.Cr. 202. | 
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Pa.—Commonwealth v. Amato, 24 A 
2d 681, 148 Pa.Super. 151—Com¬ 
monwealth v. Elias, 76 Pa.Super. 
576. 

Tenn.—Roberts v. State, 235 S.W.2d 
595, 191 Tenn. 602. 

Tex.—Meredith v. State, 27 S.W.2d 
222, 115 Tex.Cr. 447—Simpson v. 
State, 196 S.W. 835, 81 Tex.Cr. 389. 
Wash.—State v. Sedam, 284 P.2d 292, 
46 Wash.2d 725—State v. Hussey, 
62 P.2d 1350, 188 Wash. 454. 

W.Va.—Corpus Juris cited in State 
v. Camp, 158 S.E. 664, 666, 110 W. 
Va. 444. 

16 C.J. p 603 note 86—42 C.J. p 1376 
note 61. 

On trial for being accessary before 
the fact. 

Ark.—Middleton v. State, 258 S.W. 
995, 162 Ark. 530. 

Vt.—State v. Levine, 91 A.2d 678, 
117 Vt. 320. 

A crime occurring two months be¬ 
fore the larceny charged Is not too 
remote to show system. 

Minn.—State v. Monroe, 172 N.W. 
313, 142 Minn. 394. 

Actual conviction of the other of¬ 
fense need not be shown. 

Ariz.—Vigil v. State, 262 P. 14, 83 
Ariz. 51. 

Where common scheme is not shown 

This rule does not apply where 
there is no evidence that the crime 
with which accused is charged in¬ 
volved any scheme, plan, or system 
in common with other crimes. 

Iowa.—Corpus Juris cited in State v. 
Renslow, 229 N.W. 225, 226, 209 
Iowa 982. 

Ky.—Kirby v. Commonwealth, 267 S. 

W. 1094, 206 Ky. 535. 

Mo.—State v. Barker, 249 S.W. 75. 

“The distinction between 'system* 
and 'systematic crimes’ should al¬ 
ways be borne in mind In admitting 
this kind of testimony.” 

Tex.—Hunt v. State, 229 S.W. 869, 
873, 89 Tex.Cr. 89. 

47. Ky.—Hunt v. Commonwealth, 79 
S.W.2d 357, 258 Ky. 18. 

48. Ind.—Zimmerman v. State, 139 
N.E. 235, 190 Ind. 537. 

Or.—State v. Gamer, 108 P.2d 274, 
166 Or. 1. 

49. Iowa.—State v. Fisk, 83 N.W.2d 
581, 248 Iowa 970. 

Kan.—State v. O’Neal, 91 P.2d 12, 
150 Kan. 76. 

49.5 Ala.—Dennison v. State, 88 So. 

211, 17 AlaApp. 674. 

Mo.—Corpus Juris cited in State v. 
Irvin, 22 S.W.2d 772, 773, 324 Mo. 
217—State v. Barker, 249 S.W. 75- 



22A C.J.S, 


intent has been established by other evidence. 49 - 10 
Evidence of another crime is not admissible where 
the connection of accused with it is not estab¬ 
lished. 49 - 15 

Possession of other stolen property . Accused’s 
possession of other property stolen at about the 
same time, from the same or another owner, may be 
shown where such evidence bears on the issues in the 
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case on trial. 50 Such evidence is admissible where 
the commission of the other offense and the com¬ 
mission of the one charged are so interrelated that 
proof of one involves proof of the other, or that they 
constitute parts of one transaction, 51 or where rele¬ 
vant to establish identity, 52 guilty knowledge, 53 in¬ 
tent, 54 motive, 55 or a common scheme, plan, or sys¬ 
tem, 56 or to rebut accused’s explanation of his pos- 


—State v. Saunders, 232 S.W. 973, 
288 Mo. 640. 

Tex.—Hunt v. State, 229 S.W. 869, 
89 Tex.Cr. 89—Moore v. State, 203 
S.W. 767, 83 Tex.Cr. 319. 

42 C.J. p 1376 note 68 [a]. 

49.10 Ky.—Kirby v. Commonwealth, 
267 S.W. 1094, 206 Ky. 635. 

49.15 Cal.—People v. Edwards, 323 
P.2d 484, 159 C.A.2d 208. 

Ga.—Wiggins v. State, 55 S.E.2d 842, 
80 Ga^App. 258. 

Mo.—State v. Barker, 249 S.W. 75. 

50. Kan. —State v. Bartholomew, 227 
P. 366, 116 Kan. 590. 

Minn.—State v. Anderson, 192 N.W. 
934, 155 Minn. 132. 

Mo.—State v. Sagerser, 84 S.W.2d 
918—State v. Weaver, 66 S.W.2d 
25. 

Mont.—State v. Russell, 18 P.2d 611, 
93 Mont. 334. 

Okl.—Glenn v. State, 5 P.2d 767, 52 
Okl.Cr. 417—Oldham v. State, 278 
P. 663, 43 Okl.Cr, 314—Oldham v. 
State, 275 P. 383, 42 Okl.Cr. 209— 
Tudor v. State, 167 P. 341, 14 Okl. 
Cr. 67. 

Or.—State v. Christiansen, 41 P.2d 
442, 150 Or. 11—State v. Moore, 
262 P. 859, 124 Or. 61. 

Tex.—Koraegay v. State, 125 S.W. 
2d 599, 136 Tex.Cr. 419—Sumner v. 
State, 112 S.W.2d 453, 133 Tex.Cr. 
501—Carroll v. State, 79 S.W.2d 
120, 128 Tex.Cr. 46—Montalvo v. 
State, 56 S.W.2d 184, 122 Tex.Cr. 
526—Hepworth v. State, 21 S.W.2d 
680, 114 Tex.Cr. 168—Martin v. 
State, 255 S.W. 741, 96 Tex.Cr. 51 
—Castleberry v. State, 228 S.W. 
216, 88 Tex.Cr. 502—Mueller v. 
State, 215 S.W. 93, 85 Tex.Cr. 346. 
Utah.—State v. Kappas, 114 F.2d 205, 
100 Utah 274. 

W.Va.—State v. Greer, 42 S.E.2d 719, 
130 W.Va. 159. 

16 C.J. p 604 notes 87, 88, 97—36 C.J. 
p 896 note 1, p 897 note 3—42 C.J. 
p 1374 note 27. 

Misbranded cattle 

(1) In a prosecution for the lar¬ 
ceny of cattle by means of changing 
the brand, evidence of similar mis¬ 
brandings of other cattle, accom¬ 
panied by a claim of ownership, is 
admissible to prove intent to commit 
larceny, even though the other cat¬ 
tle were never taken off the range 
and reduced to possession because 
such conduct is equivalent to actual 
possession by accused. J 


Ariz.—Cole v. State, 15 P.2d 238, 41 
Ariz. 1. 

(2) Even conceding that the mis¬ 
branding of such other cattle did not, 
under the circumstances, make out a 
prima facie case of larceny thereof, 
the evidence is admissible as tending 
to prove a misbranding of the cattle 
in question. 

Wyo.—Richey v. State, 201 P. 154, 28 
Wyo. 117, rehearing denied 205 P. 
304, 28 Wyo. 117. 

Accused’s connection with other theft 

(1) In a prosecution for the lar¬ 
ceny of particularly described sheep, 
where the evidence showed that the 
sheep alleged to have been stolen 
had been killed and buried in a cer¬ 
tain pit, it was erroneous to admit 
testimony that other sheep were 
found buried at a different place and 
in another pit, there being “no evi¬ 
dence to connect defendant with the 
theft of any other sheep." 

Miss.—Dedeaux v. State, 87 So. 664, 
666, 125 Miss. 326. 

(2) Where accused is a ranchman 
and cattleman, the finding of hides 
in his barn or corral is Itself not an 
unusual or suspicious circumstance, 
and evidence of the finding of hides 
of animals other than those stolen 
is not admissible In the absence of 
other evidence showing that the ani- 

|mals from which they were taken 
were stolen, or showing some rela¬ 
tion or connection between accused's 
possession and the larceny charged. 
Utah.—State v. Bowen, 134 P. 623, 43 
Utah 111. 

Stolen property In possession of an¬ 
other 

In a prosecution for larceny, tes¬ 
timony of police officer, who arrest¬ 
ed another person In possession of 
stolen property, that he found among 
the stolen articles a raincoat which 
had been stolen about three months 
before the crime charged from owner 
of automobile in which accused and 
such other person had been riding at 
the time of the crime was held ad¬ 
missible, since all the stolen goods 
were found together. 

Ark.—Smith v. State, 258 S.W. 349, 
162 Ark. 458. 

51. Mo.—State v. Hedgpeth, 278 S. 

W. 740, 311 Mo. 452. 

Okl.—Oldham v. State, 275 P. 383, 
42 Okl.Cr. 209. 


Utah.—Corpus Juris oited in State v. 
Anderton, 17 P.2d 917, 918, 81 Utah 
320. 

52. Mich.—People v. May, 165 N.W. 
832, 199 Mich. 574. 

Tex.—Hepworth v. State, 21 S.W.2d 
680, 114 Tex.Cr. 168—Stone v. 

State, 232 S.W. 818, 89 Tex.Cr. 416. 
16 C.J. p 604 note 89. 

53. U.S.—Vaughn v. U. S., C.CA..Or., 
272 P. 451. 

Ga.—Martin v. State, 74 S.E. 304, 10 
Ga.App. 795. 

N.C.—State v. Pannil, 109 S.E. 1, 182 
N.C. 838. 

Tex.—Hepworth v. State, 21 S.W.2d 
680, 114 Tex.Cr. 168—Martin v. 

State, 255 S.W. 741, 96 Tex.Cr. 61 
—Frazier v. State, 246 S.W. 391, 
93 Tex Cr 134 

Utah.—State v. Kappas, 114 P.2d 205, 
100 Utah 274. 

W.Va.—State v. Greer, 42 S.E.2d 719, 
130 W.Va. 159. 

54. U.S.—Vaughn v. U. S., C.C.A. 
Or., 272 P. 451. 

Colo.—Myers v. People, 177 P. 145, 
65 Colo. 450. 

Ga.—Felder v. State, 4 S.E.2d 716, 
60 Ga.App. 643. 

Kan.—State v. Mall, 209 P. 820, 112 
Kan. 63. 

La.—State v. Miller, 97 So. 342, 154 
La. 138. 

N.C.—State v. Pannil, 109 S.E. 1, 182 
N.C. 838. 

Or.—State v. Morris, 175 P. 668, 90 
Or. 60. 

Tex.—Hepworth v. State, 21 S.W.2d 
680, 114 Tex.Cr. 168—Frazier v. 
State, 246 S.W. 391, 93 Tex.Cr. 134 
—Stone v. State, 232 S.W. 818, 89 
Tex.Cr. 416—Wilson v. State, 223 
S.W. 217, 87 Tex.Cr. 638—Mueller 
v. State, 215 S.W. 93, 85 Tex.Cr. 
346. 

16 C.J. p 604 note 91. 

55. Colo.—Myers v. People, 177 P. 
145, 65 Colo. 450. 

Or.—State v. Morris, 175 P. 668, 90 
Or. 60. 

56. Colo.—Myers v. People, 177 P. 
145, 65 Colo. 450. 

Kan.—State v. Mall, 209 P. 820, 112 
Kan. 63. 

Mont.—State v. Russell, 18 P.2d 611, 
93 Mont. 334. 

Okl.—Buck v. State, 3 P.2d 747, 50 
Okl.Cr. 148—Oldham v. State, 278 
P. 663, 43 Okl.Cr. 314—Oldham v t 
State, 275 P. 383, 42 Okl.Cr. 209. 
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session of the property charged to have been stolen, 57 
or as one of the circumstances of finding the prop¬ 
erty. 58 Ordinarily such evidence is not admissible 
without evidence that the other goods were stolen, 
and that they were taken at the same time; 59 but 
evidence of the finding of goods stolen at a different 
time is admissible where the two felonies were con¬ 
nected and form part of a series of transactions. 60 
Where evidence that accused was in possession of 
property other than that involved in the larceny 
charged has no proper tendency to connect him with 
the crime charged, and its only effect is to discredit 
him by showing that he has been guilty of other 
crimes, such evidence should not be admitted. 60 - 5 


c. Receiving Stolen Goods 

In accordance with general rules, evidence of other 
offenses Is not ordinarily admissible on a trial for receiv¬ 
ing stolen goods, or a similar offense; but evidence bear¬ 
ing on the issues in the case on trial is not to be excluded 
because also tending to show other offenses, includingi 
other receipts of stolen goods. 

In accordance with general rules, on a trial for 
receiving stolen goods, or a similar offense, the state 
is usually not entitled to introduce evidence of lar¬ 
cenies or other crimes committed by accused or 
others, not connected with accused or with the of¬ 
fense charged, and not relevant to any issue in the 
case; 61 but evidence which bears on the issues in 
the case on trial is not to be excluded because it also 
tends to prove the commission of another crime. 62 


Or.—State v. Morris, 175 P. 668, 90 
Or. 60. 

57 . Minn.—State v. McGraw, 203 N. 
W. 771, 163 Minn. 154. 

Okl.—:Doty v. State, 110 P.2d 298, 71 
Okl.Cr. 171—Flannigan v. State, 29 
P.2d 989, 55 Okl.Cr. 328—Smith v. 
State, 240 P. 143, 32 Okl.Cr. 121— 
Cheeves v. State, 196 P. 726, 18 
OkLCr. 480. 

Tex.—Martin v. State, 255 S.W. 741, 
96 Tex.Cr. 51—Stone v. State, 232 
S.W. 818, 89 Tex.Cr. 416—Mueller 
v. State, 215 S.W. 93, 85 Tex.Cr. 
346. 

Utah.—State v. Kappas, 114 P.2d 205, 
100 Utah 274. 

16 C.J. p 604 note 92—36 C.J. p 897 
note 2. 

58. U.S.—Vaughn v. U. S., C.OA.Or., 
272 F. 451. 

Mich.—People v. May, 165 N.W. 832, 
199 Mich. 574. 

Pa.—Commonwealth v. Burke, 74 Pa. 
Super. 320. 

16 C.J. p 604 note 93—36 C.J. p 897 
note 6. 

59 . Ark.—Yelvington v. State, 275 S. 
W. 701, 169 Ark. 359. 

Idaho.—State v. Kombol, 347 P.2d 
117, 81 Idaho 530. 

Ky.—Sneed v. Commonwealth, 34 S. 
W.2d 724, 236 Ky. 838. 

La.—State v. Norphlis, 116 So. 374, 
165 La. 893. 

16 C.J. p 604 note 94—36 C.J. p 897 
notes 4, 5. 

60. U.S.—Vaughn v. U. S., C.C.A.Or. f 
272 F. 451. 

Mass.—Commonwealth v. Higgs, 14 
Gray 376, 77 Am.D. 333. 

Mont.—State v. Semmens, 71 P.2d 
913, 105 Mont. 113. 

60.5 Mo.—State v. Bray, App., 278 
S.W.2d 49. 

61. Cal.—People v. Lima, 154 P.2d 
698, 25 C.2d 573. 

People y. LancellottI, 805 P.2d 
926, 147 C.A.2d 723. 

Fla.—Smith v. State, 54 So.2d 37. 

Ill.—People v. Friedman, 48 N.E.2d 
950, 383 I1L 193—People v. Brooks, 


172 N.E. 29, 340 Ill. 74—People v. 
Knight, 154 N.E. 418, 323 Ill. 567- 
People v. Ensor, 142 N.E. 175, 310 
Ill. 483—Schultz v. People, 71 N.E. 
405, 210 Ill. 196. 

People v. RIthamel, 142 N.E.2d 

808, 13 Ill.App.2d 574. 

Ind.—Mclntire v. State, 10 Ind. 26. 
Iowa.—State v. Addison, 87 N.W.2d 
916, 249 Iowa 905. 

Ky.—Blusinsky v. Commonwealth, 
144 S.W.2d 1038, 284 Ky. 395. 
Mich.—People v. Kirillidis, 281 N.W. 
408, 285 Mich. 694—People’ v. D1 
Pietro, 183 N.W. 22, 214 Mich. 297. 
Miss.—Seid v. State, 85 So.2d 585, 
226 Miss. 886. 

N.Y.—People v. Jacobs, 143 N.Y.S. 21, 
158 App.Div. 293, 

N.C.—State v. Jordan, 177 S.E. 333, 
207 N.C. 460. 

Okl.—Lizar v. State, 126 P.2d 552, 74 
Okl.Cr. 368. 

Tex.— Littlejohn v. State, 56 S.W.2d 
876, 122 Tex.Cr. 552—Berry v. 

State, 281 S.W. 1058, 103 Tex.Cr. 
465—Johnson v. State, 60 S.W. 667, 
42 Tex.Cr. 440. 

Wash.—State v. Tembruell, 312 P.2d 

809, 50 Wash.2d 456. 

42 C.J. p 1394 note 43. 

Transporting stolen property In In¬ 
terstate commerce 

U.S.—Niederluecke y. U. S., C.C.A. 
Mo., 21 F.2d 511. 

Question as to signing bond for ac¬ 
cused 

In a prosecution for receiving sto¬ 
len goods, question, on cross-exami¬ 
nation of witness for accused, wheth¬ 
er he had not signed a bond for ac¬ 
cused in the federal court, was not 
error, as referring to other crimes, 
there being nothing to show whether 
the bond in question was in a civil 
or criminal proceeding. 

Ill.—People v. McGovern, 138 N.E. 
632, 307 Ill. 373. 

62. Cal.—People v. Boinus, 314 P.2d 
787, 153 C.A.2d 618. 

Colo.—Burnham v. People, 93 P,2d 
899, 104 Colo. 472. 
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Ga.—Davis v. State, 198 S.E. 800, 53 
Ga.App. 440, 

Iowa.—State v. Addison, 87 N.W.2d 
916, 249 Iowa 905—State v. Friend, 
230 N.W. 425, 210 Iowa 980—State 
v. Bullis, 192 N.W. 793, 196 Iowa 
480. 

Kan.—State v. Minnick, 214 P. Ill, 
113 Kan. 385—State v. Lewark, 186 
P. 1002, 106 Kan. 184. 

N.Y.—People v. Saltwell, 192 N.Y.S. 
559. 

Okl.—Lewis v. State, 162 P.2d 201, 
81 Okl.Cr. 168. 

Tenn.—Liakas v. State, 286 S.W.2d 
856, 199 Tenn. 298—Patterson v. 
State, 195 S.W.2d 26, 184 Tenn. 
39. 

Bringing stolen property into the 
state 

Ala.—Whitehead v. State, 78 So. 467, 
16 Ala^App. 427. 

Interstate commerce 

(1) This rule is applicable to a 
trial for transporting stolen property 
In interstate commerce. 

U.S.—Kraus v. U. S., C.GA.Mo., 87 F. 
2d 656. 

(2) It has been applied to a trial 
for possessing property knowing it 
to have been stolen from interstate 
commerce. 

U.S.—Nakutin v. U. S., C.C.A.II1., 8 
F.2d 491, certiorari denied 46 S.Ct 
201, 269 U.S. 585, 70 L.Ed. 425. 
Subsequent larceny 

Where accused at time of purchase 
of stolen machines remarked that 
owner would replace stolen machines 
with new ones which he wanted 
thieves to secure for him, evidence 
as to the taking of new machines 
some three months after the first 
theft was admissible for the purpose 
of showing guilty knowledge on the 
part of accused and tending to show 
an agreement and conspiracy be¬ 
tween thieves and accused with re¬ 
spect to accused’s guilt of receiving 
stolen property, knowing it to have 
been stolen. 

Tex.—Hodges v. State, 132 S.W.2d 
863, 137 Tex.Cr. 527. 
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Such evidence is admissible where relevant on the crimes is not admissible to show criminal motive or 
issue of guilty knowledge, 03 intent, 64 motive, 65 intent. 68 * 10 
identity, 66 or scheme, plan, or system, 67 or to show 

that the property found on accused’s premises was Evidence of the receipt of other stolen goods 

stolen, 68 provided the former offense is not too re- b ? accused at about the same time as, or at a 

mote in time. 68 - 5 Where the circumstances of the time not too remote from, the receipt in question, 

commission of the crime carry with them an evident and under circumstances connected therewith, is 

implication of criminal intent, evidence of other admissible to show guilty knowledge, 69 and is like- 


63. Ala.'—Davis v. State, 104 So.2d 
762, 39 AlaApp. 515. 

*Oal.—People v. Lima, 154 P.2d 698, 
25 C.2d 573. 

People v. Murray, 108 P.2d 748, 
42 C.A.2d 209. 

•Colo.—Goodfellow v. People, 224 P. 
1051, 75 Colo. 243. 

HI.—people v. Fiorito, 108 N.E.2d 
455, 413 Ill. 123—People v. Rife, 48 
N.E.2d 367, 382 Ill. 588. 

Iowa.—State v. Davis, 234 N.W. 858, 
212 Iowa 582. 

Ky.—Martin v. Commonwealth, 276 S. 
W.2d 19. 

La.—State v. Colombo, 131 So. 464, 
171 La. 475. 

N.Y.—People v. Grossman, 60 N.E. 

1050, 168 N.Y. 47, 15 N.Y.Cr. 527. 
N.C.—State v. Dail, 131 S.E. 573, 191 
N.C. 231. 

■Ohio.—State v. Sweet, App., 86 N.E. 
2d 13. 

■Okl.—Dickey v. State, Cr., 266 P.2d 
480—Wilkerson v. State, Cr., 265 
P.2d 739. 

Tex.—Robinson v. State, 148 S.W. 2d 
1115, 141 Tex.Cr. 380—Shelby v. 
State, 137 S.W.2d 1021, 138 Tex.Cr. 
618—Frazier v. State, 246 S.W. 393, 
93 Tex.Cr. 129. 

W.Va.—State v. Greer, 42 S.E.2d 719, 
130 W.Va. 159. 

Guilty knowledge Is gist or sub- 
■stance of offense and evidence of col¬ 
lateral offenses is admissible to es¬ 
tablish such knowledge. 

Tex.—Shelby v. State, 137 S.W.2d 
1021, 138 Tex.Cr. 618—Hodges v. 
State, 132 S.W.2d 863, 137 Tex.Cr. 
527. 

Transporting stolen property in in¬ 
terstate commerce 

U.S.—U. S. v. Brand, C.C.A.N.Y., 79 
F.2d 605, certiorari denied Brand 
v. U. S., 56 S.Ct. 381, 296 U.S. 655, 
80 L.Ed. 466—Bruce v. U. S., C.C.A. 
Mo., 73 F.2d 972. 

-64. Ala.—Davis v. State, 104 So.2d 
762, 39 Ala.App. 515. 

■Ga.—Davis v. State, 198 S.E. 800, 58 
Ga.App. 440. 

Iowa.—State v. Davis, 234 N.W. 858, 
212 Iowa 582. 

Ky.—Martin v. Commonwealth, 276 S. 
W.2d 19. 

Mich.—People v. Fleish, 9 N.W.2d 
905, 306 Mich. 8. 

N.C.—State v. Dail, 131 S.E. 573, 191 
N.C. 231. 

-Okl.—Dickey v. State, Cr., 266 P.2d 
480—Wilkerson v. State, Cr., 265 P. 
2d 739. 


S.C.—State v. White, 44 S.E.2d 741, 
211 S.C. 276. 

Tex.—Wool v. State, 201 S.W. 1006, 
83 Tex.Cr. 113. 

Transporting stolen property in in¬ 
terstate commerce 

U.S.—Herman v. U. S., CAVa., 220 
F.2d 219, certiorari denied 76 S.Ct. 
444, 350 U.S. 971, 100 L.Ed. 843. 

65. Ga.—Davis v. State, 198 S.E. 800, 
58 Ga.App. 440. 

Mich.—People v. Kalder, 279 N.W. 
493, 284 Mich. 235. 

66. Ga.—Davis v. State, 198 S.E. 
800, 58 Ga.App. 440. 

67. U.S.—Grant v. U. S. f C.AKy., 
255 F.2d 341, certiorari denied 79 
S.Ct 48, 358 U.S. 828, 3 L.Ed.2d 
68 . 

Ark.—Long v. State, 97 S.W.2d 67, 
192 Ark. 1089. 

Cal.—People v. Lima, 154 P.2d 698, 25 
C.2d 573. 

Fla.—Stovall v. State, 24 So.2d 582, 
156 Fla. 832. 

Ga.—Davis v. State, 198 S.E. 800, 58 
Ga.App. 440. 

Ky.—Martin v. Commonwealth, 276 
S.W.2d 19. 

Md.—Kain v. State, 161 A.2d 454. 
Mich.—People v. Fleish, 9 N.W.2d 
905, 306 Mich. 8. 

Okl.—Sparks v. State, 237 P.2d 159, 
94 Okl.Cr. 416. 

68. U.S.—'U. S. v. Williams, CA.. 
Ill., 194 F.2d 72. 

Iowa.—State v. Bullis, 192 N.W. 793, 
196 Iowa 480. 

68.5 Ky.—Blusinsky v. Common¬ 
wealth, 144 S.W,2d 1038, 284 Ky. 
395. 

68.10 U.S.—Fallen v. U. S., C.AGa., 
220 F.2d 946, certiorari denied 76 
S.Ct. 213, 350 U.S. 924, 100 L.Ed. 
808. 

69. U.S.—Tingley v. U. S., C.C.A. 
Okl., 34 F.2d 1, certiorari denied 
50 S.Ct 69, 280 U.S. 598, 74 L.Ed. 
644—McCormick v. U. S., C.C.A. 
Minn., 9 F.2d 237—Degnan v. U. S., 
C.C.AN.Y., 271 F. 291—Le Fanti v. 
U. S., N.J., 259 F. 460, 170 C.CA 
436. 

Ala.—Davis v. State, 104 So.2d 762, 
39 AlaApp. 515—Little v. State, 
136 So. 864, 24 Ala.App. 484—Lev- 
erett v. State, 93 So. 347, 18 Ala. 
App. 578. 

Cal.—People v. Lima, 154 P.2d 698, 
25 C.2d 573. 

People v. Finley, 344 P.2d 614, 
174 C.A2d 206—People v. Rossi, 59 
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P.2d 206, 15 C.A.2d 180—People v. 
De Vaughn, 29 P.2d 914, 136 C.A. 
746. 

Colo.—Goodfellow v. People, 224 P. 
1051, 75 Colo. 243. 

Del.—State v. Handy, 108 A. 95, 7 
Boyce 449. 

Ga.—Ford v. State, 134 S.E. 353, 35 
GaApp. 655, affirmed 139 S.E. 355, 
164 Ga. 638. 

Ill.—People v. Ensaw, 173 N.E. 467, 
341 Ill. 455—People v. Wagman, 
142 N.E. 743, 311 Ill. 330. 

People v. Lindstrom, 133 NJ3.2d 
532, 9 Ill.App.2d 570, affirmed 138 
N.E.2d 495, 9 II1.2d 616. 

Ind.—Weinstein v. State, 196 N.E. 
221, 208 Ind. 364—Parsons v. State, 
131 N.E. 381, 191 Ind. 194—Carpen¬ 
ter v. State, 131 N.E. 375, 190 Ind. 
611. 

Iowa.—State v. Renslow, 230 N.W. 
316, 211 Iowa 642, 71 A.L.R. 1111 
—State v. Feldman, 202 N.W. 90, 
201 Iowa 1089—State v. Boyd, 191 
N.W. 84, 195 Iowa 1091—State v. 
Richardson, 190 N.W. 130. 

Kan.—State v. Caldwell, 293 P. 389, 
131 Kan. 622—Corpus Juris cited in 
State v. Stanley, 254 P. 314, 316, 
123 Kan. 113—State v. Minnick, 214 
P. Ill, 113 Kan. 385. 

Ky.—Martin v. Commonwealth, 276 
S.W. 2d 19—Ball v. Commonwealth, 
128 S.W.2d 176, 278 Ky. 52—Duke 
v. Commonwealth, 74 S.W.2d 471, 
255 Ky. 403—Barry v. Common¬ 
wealth, 280 S.W. 118, 212 Ky. 778. 
La.—State v. Haddad, 59 So.2d 411, 
221 La, 337—State v. Goldstein, 174 
So. 873, 187 La. 353. 

Mich.—People v. Di Pietro, 183 N.W. 
22, 214 Mich. 507. 

Minn.—State v. Gifls, 262 N.W. 637, 
195 Minn. 276—State v. Rosenberg, 
192 N.W. 194, 155 Minn. 37. 
Miss.—Golden v. State, 184 So. 324, 
183 Miss. 289. 

Mo.—State v. Hunt, 280 S.W.2 d 37— 
State v. Park, 16 S.W.2d 30, 322 
Mo. 69—State v. Johnson, 285 S. 
W. 422. 

Mont.—Corpus Juris cited in State v. 
Keays, 34 P.2d 855, 860, 97 Mont. 
404—State v. Groom, 300 P. 226, 
89 Mont. 447. 

Neb.—St. Clair v. State, 169 N.W. 
554, 103 Neb. 125. 

N.J.—State v. Koehler, 102 A. 346, 
91 N.J.Law 10. 

N.Y.—People v. Marino, 3 N.E. 2d 439, 
271 N.Y. 317, 105 AL.R. V283. 

N.C.—State v. Myers, 82 S.E.2d 213. 
240 N.C. 462—State v. Ray, 184 S. 
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wise admissible to establish intent, 70 motive, 71 iden-| stolen goods is so inseparably connected with the 
tity, 72 or system, 73 or where the receipt of the other | crime charged that proof of one involves proof of 


E. 836, 209 N.C. 772—State v. 

MIncher, 100 S.E. 339, 178 N.C. 698. 
Okl.— Corpus Juris Secundum quoted 
in Dickey v. State, Cr., 266 P.2d 
480, 485, 486— Corpus Juris Se¬ 
cundum quoted in Wilkerson v. 
State, Cr., 265 P.2d 739, 744—Good¬ 
win y. State, 99 P.2d 181, 68 Okl. 
Cr. 381—Mason v. State, 65 P.2d 
203, 60 Okl.Cr. 427—Holloway v. 
State, 52 P.2d 109, 58 Okl.Cr. 100— 
Heglin v. State, 40 P.2d 41, 56 Okl. 
Cr. 364— Corpus Juris cited in Lor- 
di v. State, 287 P. 1083, 1084, 47 
Okl.Cr. 102—Paramore v. State, 286 
P. 811, 47 Okl.Cr. 140—Winfield v. 
State, 280 P. 630, 44 Okl.Cr. 232— 
Pringle v. State, 239 P, 932, 32 Okl. 
Cr. 187. 

R.I.—State y. Peters, 136 A.2d 620. 
Tex.—Hochman v. State, 171 S.W.2d 
130, 146 Tex.Cr. 23—Ringer v. 

State, 129 S.W.2d 654, 137 Tex.Cr. 
242—Pine v. State, 115 S.W.2d 918, 
134 Tex.Cr. 396—Ethridge v. State, 
110 S.W.2d 576, 133 Tex.Cr. 287— 
Lytton v. State, 101 S.W.2d 564, 
131 Tex.Cr. 654—Padillo v. State, 
86 S.W.2d 772, 129 Tex.Cr. 265— 
Poon v. State, 48 S.W.2d 307, 120 
Tex.Cr. 522—Mehlman v. State, 244 
S.W. 623, 92 Tex.Cr. 455—Glasser 
v. State, 233 S.W. 969, 90 Tex.Cr. 
116—Kluting v. State, 232 S.W. 
305, 90 Tex.Cr. 44—Dockhead v. 
State, 213 S.W. 653, 85 Tex.Cr. 459 
—Czernicki v. State, 211 S.W. 223, 
86 Tex.Cr. 169. 

Utah.—State v. Zeman, 226 P. 465, 63 
Utah 422. 

Va.—Stapleton v. Commonwealth, 
124 S.E. 237, 140 Va. 475. 

Wis.—State v. Vincent, 231 N.W. 263, 
202 Wis. 47. 

16 C.J. p 610 note 22. 

limit ation of evidence to rebuttal 
(1) It has been held that such evi¬ 
dence is admissible only when in¬ 
troduced to rebut a defense of honest 
acquisition, and that it is inadmissi¬ 
ble as part of the prosecution's main 
case. 

Tex.—McElreath v. State, 54 S.W.2d 
119, 122 Tex.Cr. 254. 

<2) Such evidence, however, has 
been admitted as part of the govern¬ 
ment’s case on the ground that the 
government “was not required to as¬ 
sume that the defendant would not 
claim an innocent purpose.” 

U.S.—Johnston v. V. S., C.C.A.Idaho, 
22 F.2d 1, 5, certiorari denied 48 
S.Ct. 421, 276 U.S. 637, 72 L.Ed. 
745. 


J., 255 F. 210, affirmed Le Fanti v. 
U. S., 259 F. 460, 170 C.C.A. 436. 
Ala.—Davis v. State, 104 So.2d 762, 
39 Ala.App. 515. 

Cal.—People v. Stollmack, 64 P.2d 
162, 18 C.A.2d 471. 

Colo.— Corpus Juris cited in Castner 
v. People, 184 P. 387, 388, 67 Colo. 
827. 

Del.—State v. Handy, 108 A. 95, 7 
Boyce 449. 

Ind.—Parsons v. State, 131 N.E. 381, 
191 Ind. 194—Carpenter v. State, 
131 N.E. 375, 190 Ind. 611. 

Iowa.—State v. Addison, 87 N.W.2d 
916, 249 Iowa 905—State v. Feld¬ 
man, 202 N.W. 90, 201 Iowa 1089. 
Kan.— Corpus Juris cited in State v. 
Stanley, 254 P. 314, 316, 123 Kan. 
113—State v. Minnick, 214 P, 111, 
113 Kan. 385. 

Ky.—Martin v. Commonwealth, 276 S. 
W.2d 19—Ball v. Commonwealth, 
128 S.W.2d 176, 278 Ky. 52—Barry 
v. Commonwealth, 280 S.W. 118, 
212 Ky. 778. 

Minn.—State v. Rosenberg, 192 N.W. 
194, 155 Minn. 37. 

Mo.—State v. Glazebrook, 242 S.W. 
928. 

Mont.— Corpus Juris cited in State v. 
Keays, 34 P.2d 855, 860, 97 Mont. 
404—State v. Groom, 300 P. 226, 

89 Mont. 447. 

Neb.—St. Clair v. State, 169 N.W. 
554, 103 Neb. 125. 

Okl.—Dickey v. State, Cr., 266 P.2d 
480— Corpus Juris Secundum quot¬ 
ed in Wilkerson v. State, Cr., 265 
P.2d 739, 744—LIzar v. State, 126 
P.2d 552, 74 Okl.Cr. 368—Mason v. 
State, 65 P.2d 203, 60 Okl.Cr. 427- 
Corpus Juris cited in Lord! v. 
State, 287 P. 1083, 1084, 47 Okl.Cr. 
102—Paramore v. State, 286 P. 811, 
47 Okl.Cr. 140—Winfield v. State, 
280 P. 630, 44 Okl.Cr. 232. 

Or.—State v. Goldstein, 224 P. 1087, 
111 Or. 221. 

Tex.—Ringer v. State, 129 S.W.2d 
654, 137 Tex.Cr. 242—Glasser v. 
State, 233 S.W. 969, 90 Tex.Cr. 116 
—Kluting v. State, 232 S.W. 305, 

90 Tex.Cr. 44—Czernicki v. State, 
211 S.W. 223, 85 Tex.Cr. 169. 

Wash.—State v. Owsley, 217 P. 999, 
126 Wash. 197. 

Wis.—State v. Vincent, 231 N.W. 263, 
202 Wis. 47. 

16 C.J. p 610 note 23. 

Bringing stolen property into the 
state 

N.J.—State v. Goldfarb, 117 A. 698, 
197 N.J.Law 489. 


70. U.S.—Johnston v. U. S., supra— 
McCormick v. U. S., C.C.A.Minn., 9 
F.2d 237. 

Degnan v. U. S., C.C.A.N.Y., 271 
F. 291—U. S. v. Le Fanti, D.C.N. 


Intent not in issue 

Where accused's attorney admits 
of record that whatever act accused 
did he did intentionally and not 
through inadvertence, evidence of Ids 
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other acts in receiving stolen goods 
in an independent transaction should 
not be admitted. 

Iowa.—State v. Strum, 169 N.W. 373, 
184 Iowa 1165. 

Uncorroborated testimony of an ac¬ 
complice as to the receipt of other 
stolen goods by accused should not 
be admitted to show intent. 

Or.—State v. Stacey, 56 P.2d 1152, 
153 Or. 449. 

71. Cal.—People v. Stollmack, 64 P. 
2d 162, 18 C.A.2d 471. 

Ga.—Ford v. State, 134 S.E. 353, 35 
Ga.App. 655, affirmed 139 S.E. 355, 
164 Ga. 638. 

72. Ala.—Rogers v. State, 83 So. 
359, 17 Ala.App. 175. 

Cal.—People v. Juehling, 52 P.2d 520, 
10 C.A.2d 527. 

Tex.—Lytton v. State, 101 S.W.2d 
564, 131 Tex.Cr. 654. 

73. Ala.—Morris v. State, 82 So. 574, 
17 Ala.App. 126, certiorari denied 

83 So. 927, 203 Ala. 699. 

Ariz.—State v. Kuhnley, 242 P.2d 843, 
74 Ariz. 10. 

Ark.—Mays v. State, 259 S.W. 398, 
163 Ark. 232. 

Colo.— Corpus Juris cited In Castner 
v. People, 184 P. 387, 388, 67 Colo. 
327. 

Fla.—Hayward v. State, 12 So.2d 458, 
152 Fla. 608. 

Kan.— Corpus Juris cited in State v. 
Stanley, 254 P. 314, 316, 123 Kan, 
113. 

Ky.—Martin v. Commonwealth, 276 
S.W.2d 19—Ball v. Commonwealth, 
128 S.W.2d 176, 278 Ky. 52. 

Mich.—People v. Di Pietro, 183 N.W. 
22, 214 Mich. 607. 

Minn.—State v. Rosenberg, 192 N.W. 
194, 155 Minn. 37. 

Neb.—St. Clair v. State, 169 N.W. 
554, 103 Neb. 125. 

Okl.— Corpus Juris cited in Lordi v. 
State, 287 P. 1083, 1084, 47 Okl.Cr. 
102—Paramore v. State, 286 P. 
811, 47 Okl.Cr. 140. 

Or.—State v. Goldstein, 224 P. 1087, 
111 Or. 221. 

Tex.—Mehlman v. State, 244 S.W. 
602, 92 Tex.Cr. 557—Kaufman v. 
State, 159 S.W. 58, 70 Tex.Cr. 438. 
Wash.—State v. Owsley, 217 P. 999, 
126 Wash. 197. 

W.Va.—State v. Baker, 99 S.E. 252, 

84 W.Va. 151. 

“Systematic crime” distinguished 
“To prove system in order to iden¬ 
tify a party, or to show intent, is one 
thing, but to prove systematic crime, 
or that an accused is a confirmed vio¬ 
lator of the law, is a very different 
proposition.” 

Tex.—Littlejohn v. State, 56 S.W.2d 
876, 877, 122 Tex.Cr. 552. 
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the other, 74 or where such evidence rebuts accused's 
explanation or defense. 74 - 5 

For evidence of the receipt of other goods by ac¬ 
cused to be admissible, there must be such a con¬ 
nection in time, place, and circumstance between the 
two acts that proof of the extraneous receiving has 
a logical and material bearing on the issues of the 
case on trial, 75 and, except when such evidence is 
admissible as part of the res gestae, 76 it must be 
proved that the goods were stolen, 77 although it need 
not be shown that they were stolen from the same 
person as in the transaction under investigation. 78 
It has been required to be shown that accused 
knew the other goods were stolen; 79 but other au¬ 
thority is to the contrary. 80 

Admissible evidence of this character has been 
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held limited to acts of receiving prior to the offense 
charged; 81 but there is also authority permitting 
the admission of evidence of a receiving after the 
offense charged, 82 provided it is not too remote. 83 
It has been held that the subsequent receipt of stolen 
goods is not admissible to show guilty knowledge, 
but is admissible to show a common scheme, plan, 
or system. 83 - 6 

There is authority that such evidence is limited to 
the receipt of other stolen goods from the same 
thief, 84 as against the view that evidence of the 
receipt of other stolen goods from any thief is ad¬ 
missible. 85 

§ 691(10). -Extortion and Blackmail 

In prosecutions for extortion, blackmail, or similar 
offenses, evidence of other offenses Is inadmissible If 


74. U.S.—Johnston v. XT. S., C.C.A 
Idaho, 22 F.2d 1, certiorari denied 
48 S.Ct. 421, 276 U.S. 637, 72 L.Ed. 
745—McCormick v. U. S, C.C.A. 
Minn., 9 F.2d 237. 

Okl.—LIzar v. State, 126 P.2d 552, 
74 Okl.Cr. 368. 

74.5 Iowa.—State v. Addison, 87 N. 
W.2d 916, 249 Iowa 905. 

75. Ala.—Glover v. State, 109 So. 

125, 21 Ala.App. 423. 

Ark.—Mays v. State, 259 S.W. 398, 
163 Ark. 232. 

Tex.—Berry v. State, 281 S.W. 1058, 
103 Tex.Cr. 465. 

16 C.J. p 610 note 25. 

Res inter alios acta 
Tex.—Uhl v. State, 289 S.W. 404, 105 
Tex.Cr. 566. 

76. Ky.—Commonwealth v. McGar- 
vey, 165 SW. 973, 158 Ky. 570. 

77. Ariz.— Corpus Juris Secundum 
cited in State v. Kuhnley, 242 P.2d 
843, 849, 74 Ariz. 10. 

Ill.—People v. Kohn, 125 N.E. 293, 
290 Ill. 410. 

Kan.—State v. Caldwell, 293 P. 389, 
131 Kan. 622. 

N.Y.—People v. Barbuti, 202 N.Y.S. 

126, 207 App.Div. 285. 

16 C.J. p 610 note 27. 

78 . Ala.—Little v. State, 136 So. 864, 
24 AlaA.pp. 484. 

Cal.—People v. Stollmack, 64 P.2d 
162, 18 C.A.2d 471—People v. Ros¬ 
si, 59 P.2d 206, 15 C.A.2d 180. 

Kan.—State v. Caldwell, 293 P. 389, 
131 Kan. (22. 

Utah.—State v. Zeman, 226 P. 465, 
63 Utah 422. 

16 C.J. p 610 note 32. 

79. Ala.—Little v. State, 136 So. 
864, 24 Ala.App. 484. 

Ill.—People v. Buckman, 204 Ill.App. 
53, affirmed 116 N.E. 835, 279 Ill. 
348. 


Kan.—State v. Caldwell, 293 P. 389, 
131 Kan. 622—State v. Minnick, 214 
P. Ill, 113 Kan. 385. 

16 C.J. p 610 note 29. 

80. Mo.—State v. Cohen, 162 S.W. 
216, 254 Mo. 437, Ann.Cas.l915C, 86. 

Utah.—State v. Zeman, 226 P. 465, 
63 Utah 422. 

W.Va.—State v. Baker, 99 S.E. 252, 84 
W.Va. 151. 

16 C.J. p 610 note 33. 

81. D.C.—Witters v. U. S., 106 F.2d 
837, 70 App.D.C, 316, 125 A.L.R. 
1031. 

Ill.—People v. Gotler, 143 N.E. 63, 
311 Ill. 387—People v. Lindley, 118 
N.E. 719, 282 Ill. 377. 

16 C.J. p 610 note 30. 

Reason for rule 

“What relevancy has subsequent 
receipts? None at all. Proof of sub¬ 
sequent receipts impel the human 
mind to a belief in the probability 
of guilt in the same manner that 
proof of other crimes generally im¬ 
pel to that belief. This is a most 
cogent reason for the exclusion of 
such evidence. Suppose that appel¬ 
lant is guilty of receiving each of 
the last seven cars, knowing them 
to have been stolen: this does not 
prove, nor tend to prove, that he had 
guilty knowledge when he received 
the first.’* 

Ind.—Dampier v. State, 132 N.E. 590, 
191 Ind. 334. 

82. Iowa.—State v. Addison, 87 N.W. 
2d 916, 249 Iowa 905—State v. 
Boyd, 191 NW. 84, 195 Iowa 1091. 

La.—State v. Haddad, 59 So.2d 411, 
221 La. 337. 

Mo.—State v. Park, 16 SW.2d 30, 
322 Mo. 69. 

Mont.—State v. Keays, 34 P.2d 855, 
97 Mont. 404. 

N.C.—State v. Ray, 184 S.E. 836, 
209 N.C. 772. 

Okl.—Mason v. State, 65 P.2d 203, 
60 Okl.Cr. 427—Corpus Juris cited 
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in Lord! v. State, 287 P. 1083, 1084, 
47 Okl.Cr. 102. 

Utah.—State v. Zeman, 226 P. 465, 63 
Utah 422. 

W.Va.—State v. Baker, 99 S.E. 252, 
84 W.Va. 151. 

16 C.J. p 610 note 31. 

“The better reasoning and the 
weight of authority are adverse to 
defendant's position" [that such evi¬ 
dence is inadmissible]. 

Or.—State v. Albert, 82 P.2d 689, 159 
Or. 667. 

Well considered case 

Or.—State v. Albert, supra. 

83. Okl.—Corpus Juris cited in 
Lordi v. State, 287 P. 1083, 1084, 
47 Okl.Cr. 102. 

Tex.—Poon v. State, 48 S.W.2d 307, 
120 Tex.Cr. 522. 

W.Va.—State v. Baker, 99 S.E. 252, 
84 W.Va. 151. 

83.5 Ariz.—State v. Kuhnley, 242 P. 
2d 843, 74 Ariz. 10. 

Ill.—People v. Rithamel, 142 N.E.2d 
808, 13 Ill.2d 574. 

84. Ala.—Little v. State, 136 So. 864, 

24 Ala.App. 484. 

Cal.—People v. Lima, 154 P.2d 698, 

25 C.2d 573. 

People v. De Vaughn, 29 P.2d 914, 
136 C.A. 746. 

Ill.—People v. Gotler, 143 N.E. 63, 
311 Ill. 387. 

85. D.C.—Witters v. U. S. t 106 F.2d 
837, 70 App.D.C. 316, 125 A.L.R. 
1031—Gassenheimer v. U. S„ 26 
App.D.C. 432. 

Mo.—State v. Hunt, 280 S.W.2d 37. 
N.T.—People v. Marino, 3 N.E.2d 439, 
271 N.Y. 317, 105 A.L.R. 1288. 
Contra People v. Figara, 219 N.Y.S. 
73, 218 App.Div. 638—People v. 
Jacobs, 143 N.Y.S. 21, 158 App.Div. 
293. 

Okl.—Lordi v. State, 287 P. 1083, 47 
Okl.Cr. 102—Winfield v. State, 280 
P. 630, 44 Okl.Cr. 232. 

Utah.—State v. Zeman, 226 P. 4G5, 
63 Utah 422. 
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they are unconnected with that charged; but evidence of 
similar offenses or transactions has been admitted to 
show, among other things, intent, motive, knowledge, or 
general scheme. 

In a prosecution for blackmail, extortion, graft¬ 
ing, or threatening another with a certain pre¬ 
scribed intent, evidence of other offenses, even if 
similar, which are independent of, and unconnected 
with, the one charged, or with accused, is inadmis¬ 
sible. 86 However, evidence relevant to the offense 
charged is not rendered inadmissible because it dis¬ 
closes the commission of another crime. 86 - 5 

Evidence of similar offenses, threats, or trans¬ 
actions has been admitted to show intent, 87 pur¬ 
pose, 88 motive, 89 guilty knowledge, 90 identity, 91 a 
common or general scheme of which the acts charged 
were a part, 92 or a preconceived plan culminating 


in the crime charged, 93 or involving a single trans¬ 
action of which the offense charged and the other 
offense are both parts. 94 

Evidence of other transactions is not admissible 
to establish the relation of principal and agent 95 

§ 691(11). -False Pretenses 

General rules governing the admissibility of evidence 
of other offenses apply in prosecutions for obtaining 
money or property by false pretenses. 

In a prosecution for obtaining money or property 
by false pretenses, the general rules as to the ex¬ 
clusion of evidence of other offenses apply; 96 but 
proper evidence that tends to prove the offense 
charged is not rendered incompetent by the fact 
that it discloses the commission of, or attempt to 


86. U.S.—XT. S. v. Sweeney, C.A.Pa., 
262 F.2d 272. 

Pa.—Commonwealth v. Saulsbury, 25 
A. 610, 152 Pa. 554, 31 Wkly.N.C. 
481. 

Tenn.—Parrish v. State, 164 S.W. 

1174, 129 Tenn. 273. 

WIs.—Stockman v. State, 293 N.W. 

923, 236 Wis. 27. 

16 C.J. p 597 note 67. 

86.5 U.S.—U. S. v. Sweeney, OA.Pa., 
262 F.2d 272—XL S. v. Palmiotti, C. 
A.N.Y., 254 F.2d 491. 

Cal.—People v. Tarantino, 290 P.2d 
505, 45 C.2d 590. 

N.J.—State v. Weleck, 91 A.2d 751, 10 
N.J. 355. 

87. U.S.—'U. S. v. Blount, C.A.N.Y., 
229 F.2d 669. 

Ala.—Brown v. State, 72 So. 757, 15 
Ala.App. 180, certiorari denied 73 
So. 999, 198 Ala 689. 

Mass.—Commonwealth v. Corcoran, 
148 N.E. 123, 252 Mass. 465. 

N.Y.—People v. Ryan, 232 N.Y. 234, 
133 N.E. 572. 

People v. Feld, 28 N.Y.S,2d 796, 
262 App.Div. 909. 

Pa.—Commonwealth v. Hradesky, 84 
A.2d 393, 170 Pa.Super. 24—Com¬ 
monwealth v. Dempsey, 22 A.2d 76, 
146 Pa.Super. 124. 

16 C.J. p 597 note 69. 

Record of another proceeding 1 was 
admissible to show intent to oppress 
in prosecution of justice of peace for 
malfeasance, extortion, and black¬ 
mail. 

Pa.—Commonwealth v. Yerkes, 86 Pa. 
Super. 5, affirmed 131 A. 650, 285 
Pa. 39. 

Intent not in dispute 
Where the language of the com¬ 
munication Is such as to preclude 
any possible discussion or dispute as 
to the intent with which it was writ¬ 
ten, evidence of collateral crimes 
committed by accused cannot be re¬ 
ceived to show intent. 


Tenn.—Parrish v. State, 164 S.W. 
1174, 129 Tenn. 273. 

88. U.S.—U. S. v. Stirone, C-A.Pa., 
262 F.2d 571, reversed on other 
grounds 80 S.Ct. 270, 361 U.S. 212, 4 
L.Ed.2d 252. 

Mass.—Commonwealth v. Corcoran, 
148 N.E. 123, 252 Mass. 465. 

89. N.Y.—People v. Weinseimer, 
102 N.Y.S. 579, 117 App.Div. 603, 
affirmed 83 N.E. 1129, 190 N.Y. 
537. 

Ohio.—Gould v. State, 152 N.E. 788, 
21 Ohio App. 26. 

Pa.—Commonwealth v. Hradesky, 84 
A.2d 393, 170 Pa.Super. 24—Com¬ 
monwealth v. Dempsey, 22 A.2d 
76, 146 Pa.Super. 124. 

90. Ohio.—Gould v. State, 152 N.E. 
788, 21 Ohio App. 26. 

91. N.Y.—People v. Ryan, 133 N.E. 
572, 232 N.Y. 234. 

1 92. Mass.—Commonwealth v. Cor¬ 
coran, 148 N.E. 123, 252 Mass. 465. 

Ohio.—State v. Bruno, App., 46 N.E. 
2d 835. 

Pa.—Commonwealth v. Hradesky, 84 
A.2d 393, 170 Pa.Super. 24—Com¬ 
monwealth v. Dempsey, 22 A-2d 76, 
146 Pa.Super. 124. 

Wash.—State v. Shea, 139 P. 203, 78 
Wash. 342. 

Participation by all persons ac¬ 
cused in the former transactions 

entering into the general scheme or 

conspiracy need not be shown. 

Mass.—Commonwealth v. Corcoran, 
148 N.E. 123, 252 Mass. 465. 

93. N.Y.—People v. Weinseimer, 102 
N.Y.S. 579, 117 App.Div. 603, af¬ 
firmed 83 N.E. 1129, 190 N.Y. 537. 

94. Ariz.—Lee v. State, 145 P. 244, 
16 Ariz. 291, Ann.Cas.l917B, 131. 

La.—State v. Schuermann, 83 So. 426, 
146 La. 110. 

35. N.Y.—People v. McLaughlin, 44 
N.E. 1017, 150 N.Y. 365. 
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96. U.S.—Kraft v. U. S., C.A.Minn, 
238 F.2d 794—Coleman v. U. S., CL 
CA..Tex., 167 F.2d 837. 

Ala.—Johnson v. State, 76 So.2d 351, 
38 AlaA.pp. 82. 

Cal.—People v. Blackburn, 5 P.2d 
600, 214 C. 402. 

Fla.—Varnum v. State, 188 So. 346, 
137 Fla. 438. 

Ga.—Chandler v. State, 66 S.E.2d 794, 
80 Ga.App. 550. 

Ill.—People v. Stills, 23 N.E.2d 822, 
302 ULApp. 302. 

Iowa.—State v. Huckins, 234 N.W. 
554, 212 Iowa 283. 

Md.—MacEwen v. State, 71 A.2d 464, 
194 Md. 492. 

Mass.—Commonwealth v. Greenberg, 
160 N.E.2d 181—Commonwealth v. 
Stone, 73 N.E.2d 896, 321 Mass. 471 
—Commonwealth v. Danton, 137 N. 
E. 652, 243 Mass. 552. 

Miss.—Brown v. State, 80 So.2d 761, 
224 Miss. 498. 

Mo.—State v. Gilpin, 320 S.W.2d 498, 
Mont.—State v. Hale, 249 P.2d 495, 
126 Mont. 326—State v. Bratton, 
186 P. 327, 56 Mont. 563. 

N.J.—State v. Samurine, 135 A.2d) 
574, 47 N.J.Super. 172, reversed on 
other grounds 142 A.2d 612, 27 N.J. 
322—State v. Lamoreaux, 80 A.2d 
213, 13 N.J.Super. 99. 

N.Y.—Shulman v. People, 14 Hun. 

516, affirmed 76 N.Y. 624. 

Okl.—Nemecek v. State, 114 P.2d 492, 
72 Okl.Cr. 195, 135 A.L.R. 1149. 

Pa.—Commonwealth v. Daniels, £ 
Pars.Eq.Cas. 332. 

Tex.—Walker v. State, 141 S.W.2d 
618, 139 Tex.Cr. 623—Jones v. 

State, 59 S.W.2d 418, 123 Tex.Cr. 
437—Sumrow v. State, 31 S.W.24 
823, 116 Tex.Cr. 593. 

Va.—Hagy v. Commonwealth, 190 S. 

E. 144, 168 Va. 663. 

Wash.—State v. Hartwig, 273 P.24 
482, 45 Wash.2d 76—State v. Aus¬ 
tin, 207 P. 954, 121 Wash. 108. 
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commit, other and similar crimes. 97 For evidence Evidence of similar false representations made by 
of other crimes to be admissible, it must come with- accused to the same person for the purpose of ob- 

in one or more of the exceptions to the general rule taining money or property, or to others shortly be- 

excluding such evidence; 98 the other offense must fore or after the representations for which accused 

be connected with accused, 99 and be sufficiently con- is on trial, or evidence of similar fraudulent acts, 

nected, in point of time or otherwise, with the of- not too remote in time or circumstance from that 

fense charged as to illustrate his intent or knowl- charged, is admissible to prove accused's knowledge 


edge in the transaction in question. 1 


Biding 1 on another’s railroad pass 
Tex.—Leach v. State, 189 S.W. 733, 
SO Tex.Cr. 376. 

97. U.S.—Harper v. U. S. f C.C.A.Mo., 
143 F.2d 795. 

Cal.—People v. Weitz, 267 P.2d 295, 
42 C.2d 338, certiorari denied Weitz 
v. People of State of Cal., 74 S.Ct. 
859, 347 U.S. 993, 98 L.Ed. 1126. 

People v. Gordon, 163 P.2d 110, 
71 C-A.2d 606—People v. Brennan, 
106 P.2d 36, 41 C.A.2d 143—People 
v. Shaffer, 101 P.2d 560, 38 C.A.2d 
421—People v. Revley, 227 P. 957, 
67 CJA 553. 

Mass.—Commonwealth v. Green, 94 
N.E.2d 260, 326 Mass. 344—Com¬ 
monwealth v. Blood, 6 N.E. 769, 141 
Mass. 571. 

Minn.—State v. Jansen, 290 N.W. 557, 
207 Minn. 250. 

Mo.—State v. Gilpin, 320 S.W.2d 498 
—State v. Green, 305 S.W.2d 863— 
Corpus Juris Secundum cited in 
State v. Hotsenpiller, 224 S.W.2d 
1014, 1017, 359 Mo. 1031. 

N.T.—People v. Cohen, 157 N.E.2d 
499, 5 N.Y.2d 282, 184 N.Y.S.2d 340, 
reargument denied 185 N.Y.S.2d 
248, 8 A.B.2d 587. 

Or.—State v. Robinson, 25 2 P. 951, 
120 Or. 508. 

R.I.—State v. Colangelo, 179 A. 147, 
55 R.I. 170. 

Tex.—West v. State, 145 S.W.2d 580, 
140 Tex.Cr. 493—Templeton v. 
State, 105 S.W.2d 1100, 132 Tex.Cr. 
577. 

Conspiracy disclosed. 

Cal.—People v. Revley, 227 P. 957, 67 
CA.. 553. 

Defeating' defensive claim; failure 
to prove other offense 

“Any competent evidence which 
tends to defeat the defense urged is 
admissible. This is true even 
though it does show or tends to 
show another offense. . . .We 

think proof that about the time ap¬ 
pellant gave the check upon which 
the prosecution is based he also 
gave many other checks on the same 
bank which were unpaid tended to 
defeat his claim that the particular 
check was drawn on the bank by 
mistake. This is true even though 
proof of giving the other checks 
may have fallen short of showing 
the commission of an offense in 
drawing them.** 

Tex.—Stanford v. State, 280 S.W. 798. 
801, 103 Tex.Cr. 182. 


of their falsity 


98. Ala.—Sealey v. State, 118 So. 
233, 218 Ala. 167. 

Mass.—Commonwealth v. Danton, 
137 N.E. 652, 243 Mass. 552. 

Minn.—State v. Friedman, 178 N.W. 
895, 146 Minn. 373, rehearing de¬ 
nied 184 N.W. 272, 146 Minn. 

373. 

Tex.—Jones v. State, 59 S.W.2d 418, 
123 Tex.Cr. 437—Sumrow v. State, 
31 S.W.2d 823, 116 Tex.Cr. 593. 
Wash.—State v. Bradley, 69 P.2d 819, 
190 Wash. 538—State v. Austin, 
207 P. 954, 121 Wash. 108. 

16 C.J. p 598 note 83. 

99. Iowa.—State v. La Yere, 191 N. 
W. 93, 194 Iowa 1373. 

Minn.—State v. Friedman, 178 N.W. 
895, 146 Minn. 373, rehearing de¬ 
nied 184 N.W. 272, 146 Minn. 373. 
Okl.—Beach v. State, 230 P. 758, 28 
Okl.Cr. 348. 

Utah.—State v. Trogstad, 100 P.2d 
564, 98 Utah 565. 

1. Colo.—Tracy v. People, 176 P. 
280, 65 Colo. 226. 

D.C.—Boyer v. U. S., 132 F.2d 12, 76 
U.S.App.D.C. 397. 

Ga.—McFarlin v. State, 98 SJE.2d 99, 
95 Ga.App. 425. 

Ill.—People v. Novotny, 137 NE. 394, 
305 Ill. 549. 

N.Y.—Shulman v. People, 14 Hun 
516, affirmed 76 N.Y. 624. 

People v. Wagner, 198 N.Y.S. 65, 
120 Misc. 214, 40 N.Y.Cr. 243, af¬ 
firmed 203 N.Y.S. 946, 208 App.Div. 
828—People v. Rodgers, 197 N.Y.S. 
805, 120 Misc. 166. 

Okl.—Clark v. State, 91 P.2d 686, 66 
Okl.Cr. 255. 

16 C.J. p 598 note 86. 

2. Ark.—Spears v. State, 294 S.W. 
66, 173 Ark. 1071. 

Cal.—People v. Hennessey, 258 P. 49, 
201 C. 568. 

People v. Mendoza, 229 F.2d 83, 
103 C.A.2d 113—People v. Brown, 
165 P.2d 707, 72 C.A.2d 717—Peo¬ 
ple v. Gordon, 163 F.2d 110, 71 C.A. 
2d 606—People v. Humphrey, 81 P. 
2d 588, 27 C.A.2d 631—People v. 
Baker, 76 P.2d 111, 25 C.A.2d 1— 
People v. Burnett, 69 P.2d 1028, 21 
C.A.2d 613—People v. Heinrich, 224 
P. 466, 65 C.A. 510—Corpus Juris 
quoted in. People v. Whiteside, 208 
P. 132, 134, 58 C.A. 33—People v. 
Harben, 91 P. 398, 5 OA. 29. 
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impossibility, 2 and guilty or fraud- 


Colo.—Whitfield v. People, 244 P. 470, 
79 Colo. 108. 

Ga.—McFarlin v. State, 98 S.E.2d 99, 
95 GaA.pp. 425. 

Ind.—Lund v. State, 190 N.E. 850, 
207 Ind. 347—Huffman v. State, 185 
N.E. 131, 205 Ind. 75. 

Iowa.—State v. Yarham, 221 N.W. 
493, 206 Iowa 833—State v. Chin- 
gren, 74 N.W. 946, 105 Iowa 169. 
Kan.—State v. Beezley, 239 P. 998, 
119 Kan. 300—State v. Mathes, 196 
P. 607, 108 Kan. 488. 

Ky.—Siegel v. Commonwealth, 197 S. 

W. 467, 176 Ky. 772. 

La.—State v. Ritchie. 136 So. 11, 172 
La. 942. 

Mass.—Commonwealth v. Clancy, 72 
N.E. 842, 187 Mass. 191. 

Minn.—State v. Jansen, 290 N.W. 557, 
207 Minn. 250. 

Mo.—Corpus Juris quoted in. State v. 
Craft, 126 S.W.2d 177, 179, 344 Mo. 
2G9. 

Neb.—White v. State, 280 N.W. 432, 
135 Neb. 154. 

Okl.—Beach v. State, 230 P. 758, 28 
Okl.Cr. 348. 

S.D.—State v. Egan, 195 N.W. 642, 47 
S.D. 1. 

Utah.—State v. Seymour, 163 P. 
789, 49 Utah 285. 

Wash.—State v. Bradley, 69 P.2d 
819, 190 Wash. 638—State v. An¬ 
derson, 181 P. 696, 107 Wash. 336, 
modified on other grounds 185 P. 
624, 107 Wash. 336. 

16 C.J. p 597 note 76. 

Fraudulent insurance claims 

Ala.—Pearce v. State, 164 So. 114, 26 
Ala.App. 492, certiorari denied 164 
So. 118, 231 Ala. 150. 

In prosecution for sailing by short 
weight with intent to defraud, evi¬ 
dence of short weight sales to oth¬ 
ers at about the same time on the 
same scales is admissible to nega¬ 
tive a claim of accident or mistake 
in the sale charged. 

N.J.—State v. Mor, 89 A. 755, 85 N.J. 
Law 558. 

Impossibility of redemption of ac* 
cused*s promises may be shown by 
evidence tending to show other of¬ 
fenses. 

Minn.—State v. Hacker, 191 N.W. 37 
153 Minn. 538. 
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ulent intent. 3 and evidence of similar fraudulent acts I not too remote in time or circumstance from that 


3« U.S.—Goodman v. U. S., C.A.N.D., 
273 F.2d 853—Henderson v. U. S., 
C.A.Tenn., 204 F.2d 126—Todorow 
v. U. S. f C.A.Cal., 173 F.2d 439, cer¬ 
tiorari denied 69 S.Ct. 1169, 337 U. 
S. 925, 93 L.Ed. 1733—Nye & Nis- 
sen v. U. S., C.C.A.Cal., 168 F.2d 
846, affirmed 69 S.Ct. 766, 336 U.S. 
613, 93 L.Ed. 919—Coleman v. U. 
S., C.C.A.Tex., 167 F.2d 837—Harp¬ 
er v. U. S., C.C-A.Mo., 143 F.2d 795 
—Breedin v. TJ. S., C.C.A.S.C., 73 F. 
2d 778—Hatem v. U. S. f C.C.A.N.C., 
42 F.2d 40. 

Ark.—Spears v. State, 294 S.W. 66, 
173 Ark. 1071—Holden v. State, 247 
S.W. 768, 156 Ark. 521. 

Cal.—People v. Weitz, 267 P.2d 295, 
42 C.2d 338, certiorari denied Weitz 
v. People of State of Cal., 74 S.Ct. 
859, 347 U.S. 993, 98 L.Ed. 1126. 

People v. Robertson, 334 P.2d 
938, 167 C.A.2d 571—People v. Von 
Hecht, 283 P.2d 764, 133 C.A.2d 25 
—People v. Silva, 260 P.2d 251, 119 
C~A.2d 863—People v. Mendoza, 229 
P.2d 83, 103 C.A.2d 113—People v. 
Mason, 195 P.2d 60, 86 CA..2d 445- 
People v. Brown, 165 P.2d 707, 72 
C.A.2d 717—People v. Gordon, 163 
P.2d 110, 71 C.A.2d 606—People v. 
Selk, 115 P.2d 607, 46 C.A.2d 140- 
People v. Crandall, 110 P.2d 682, 43 
C.A.2d 238—People v. Whitlow, 96 
P.2d 977, 36 C.A.2d 31—People v. 
Baker, 76 P.2d 111, 25 C.A.2d 1— 
People v. Burnett, 69 P.2d 1028, 21 
CA..2d 613—People v. Harmon, 52 
P.2d 537, 10 C.A.2d 743—People v. 
Eley, 8 P.2d 885, 121 C.A. 53—Peo¬ 
ple v. Cordish, 294 P. 456, 110 C.A. 
486—People v. Anderson, 272 P. 
755, 95 CA 225—People v. Hein¬ 
rich, 224 P. 466, 65 C.A. 510—Cor¬ 
pus Juris quoted la People v. 
Whiteside, 208 P. 132, 134, 58 C.A. 
33. 

Colo.—Montez v. People, 132 P.2d 
970, 110 Colo. 208—Whitfield v. 
People, 244 P. 470, 79 Colo. 108— 
Tracy v. People, 176 P. 280, 65 
Colo. 226. 

Fla.—Campbell v. State, 173 So. 677, 
127 Fla. 399. 

Ga.—Cox v. State, 21 S.E.2d 283, 67 
Ga.App. 618—Thompson v. State, 19 
S.E.2d 777, 67 Ga.App. 240, certio¬ 
rari denied Thompson v. State of 
Georgia, 63 S.Ct. 72, 317 U.S. 667, 
87 L.Ed. 536, rehearing denied 63 
S.Ct. 200, 317 U.S. 709, 87 L.Ed. 
565—De Loach v. State, 13 S.E.2d 
44, 64 Ga.App. 285. 

Idaho.—State v. Sedem, 107 P.2d 
1065, 62 Idaho 26—State v. Strat¬ 
ford, 37 P.2d 681, 55 Idaho 65. 

Ill.—People v. Gruber, 200 N.E. 483, 
362 Ill. 278. 

Iowa.—State v. Huckins, 234 N.W. 
554, 2JL2 Iowa 283—State v. Tar- 
ham, 221 N.W. 493, 206 Iowa 833— 
State v, Backman, 201 N.W. 25, J 


198 Iowa 1300—State v. Konzen, 

171 N.W. 137, 186 Iowa 1057. 

Ind.—Nordyke v. State, 11 N.E.2d 
165, 213 Ind. 243—Bell v. State, 
195 N.E. 274, 208 Ind. 361—Lund v. 
State, 190 N.E. 850, 207 Ind. 347. 
Kan.—State v. Handke, 340 P.2d 877, 
185 Kan. 38—State v. Beezley, 239 
P. 998,119 Kan. 300—State v. Math- 
es, 196 P. 607, 108 Kan. 488. 

Ky.—Frazier v. Commonwealth, 165 
S.W.2d 33, 291 Ky. 467—Fletcher v. 
Commonwealth, 31 S.W.2d 393, 235 
Ky. 320. 

La.—State v. Ritchie, 136 So. 11, 

172 La. 942. 

Md.—MacEwen v. State, 71 A.2d 464, 
194 Md. 492. 

Mass.—Commonwealth v. Stone, 73 
N.E.2d 896, 321 Mass. 471—Com¬ 
monwealth v. McHugh, 54 N.E.2d 
934, 316 Mass. 13—Commonwealth 
v. Morrison, 147 N.E. 588, 252 Mass. 
116—Commonwealth v. Clancy, 72 
N.E. 842, 187 Mass. 191. 

Mich.—People v. Rice, 173 N.W. 495, 

206 Mich. 644. 

Minn.—State v. Jansen, 290 N.W. 557, 

207 Minn. 250. 

Mo.—State v. Gilpin, 320 S.W.2d 498 
—State v. Hartman, 273 S.W.2d 198, 
364 Mo. 1109—State v. Michels, 255 
S.W.2d 760—State v. Hotsenpiller, 
224 S.W.2d 1014, 359 Mo. 1031- 
Corpus Juris quoted In State v. 
Craft, 126 S.W.2d 177, 179, 344 Mo. 
269—State v. Samis, 246 S.W. 956, 
296 Mo. 471—State v. Foley, 153 S. 
W. 1010, 247 Mo. 607. 

N.Y.—People v. Reiter, 222 N.T.S. 
595, 130 Misc. 105—People v. Wag¬ 
ner, 198 N.T.S. 65, 120 Misc. 214, 
40 N.T.Cr. 243, affirmed 203 N.T. 
S. 946, 208 App.Div. 828. 

Neb.—Hameyer v. State, 29 N.W.2d 
458, 148 Neb. 798. 

N.H.—State v. Story, 83 A.2d 142, 97 
N.H. 141. 

Okl.—Boultinghouse v. State, 218 P. 

173, 24 Okl.Cr. 369. 

Or.—State v. De Grace, 22 P.2d 896, 

144 Or. 159, 90 A.L.R. 232. 

Pa.—Commonwealth v. Heintz, 126 A. 
2d 498, 182 Pa.Super. 331—Com¬ 
monwealth v. Dempsey, 22 A.2d 76, 
146 Pa.Super. 124. 

S.C.—State v. Talley, 57 S.E. 618, 77 
S.C. 99, 11 L.R-A.,N.S., 938, 122 
Am.St.Rep. 559. 

Tenn.—Ownbey v. State, 25S S.W.2d 
726, 194 Tenn. 500. 

Tex.—Barefield v. State, Cr., 331 S.W. 
2d 754—McMorries v. State, 279 S. 
W.2d 90, 161 Tex.Cr. 608—Powell v. 
State, 180 S.W.2d 358, 147 Tex.Cr. 
320—Parish v. State, 165 S.W.2d 
748, 145 Tex.Cr. 117—West v. State, 

145 S.W.2d 580, 140 Tex.Cr. 493- 
Walker v. State, 141 S.W.2d 618, 
139 Tex.Cr. 623—Vaughn v. State, 
134 S.W.2d 290, 138 Tex.Cr. 62—1 
Sherman v. State, 62 S.W.2d 146, | 
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: 124 Tex.Cr. 273—Stapleton v. State 

298 S.W. 678, 107 Tex.Cr. 596— 
Rundell v. State, 235 S.W. 908, 90 
Tex.Cr. 410. 

Utah.—State v. Seymour, 163 P. 7S9 
49 Utah 285. 

Va.—Hubbard v. Commonwealth, 109 
S.E.2d 100, 201 Va. 61. 

Wash.—State v. Reynolds, 322 P.2d 
356, 51 Wash.2d 830—State v, Se- 
dam, 284 P.2d 292, 49 Wash.2d 725 
—State v. Hartwig, 273 P.2d 482, 
45 Wash.2d 76—State v. Jeane, 213 
P.2d 633, 35 Wash.2d 423—State v. 
Seidenschwarz, 70 P.2d 780, 191 
Wash. Ill—State v. Bradley, 69 P. 
2d 819, 190 Wash. 538—State v. 
Price, 21 P.2d 1038, 173 Wash. 108 
—Corpus Juris cited in State v. 
Schultz, 10 P.2d 980, 981, 168 Wash. 
120—State v. Kreiss, 233 P. 649, 
133 Wash. 256—State v. Austin, 
207 P. 954, 121 Wash. 108—State v. 
Anderson, 185 P. 624, 107 Wash. 
336. 

16 C.J. p 597 note 76. 

Giving other worthless checks 
(1) In general. 

Ala.—Nix v. State, 166 So. 716, 27 
Ala.App. 94, certiorari denied 166 
So. 719, 232 Ala. 53—Caughlan v. 
State, 114 So. 280, 22 Ala.App. 220. 
Cal.—People v. Cuthbertson, App., l 
Cal.Rptr. 435—People v. Haines, 
App., 1 Cal.Rptr. 41—People v. 
Choate, 321 P.2d 815, 157 C.A.2d 782 
—People v. Montgomery, 287 P.2d 
520, 135 C.A.2d 507—People v. Bern¬ 
stein, 199 P.2d 22, 88 C.A.2d 522- 
People v. Megladdery, 105 P.2d 
385, 40 C.A.2d 643—People v. 

Monks, 24 P.2d 508, 133 C.A. 440— 
People v. Hamby, 202 P. 907, 55 
C.A. 37—People v. Rosencrantz, 186 
P. 209, 44 C.A. 236. 

Colo.— Corpus Juris cited in Rogers 
v. People, 230 P. 391, 392, 76 Colo. 
181. 

D.C.—Green v. U. S., 188 F.2d 48, 88 
U.S.App.D.C. 249, certiorari denied 
71 S.Ct. 1008, 341 U.S. 955, 95 L.Ed. 
1376, rehearing denied 72 S.Ct. 24, 
342 U.S. 842, 96 L.Ed. 636. 

Ind.—Huffman v. State, 185 N.E. 131, 
205 Ind. 75. 

Iowa.—State v. McCutchan, 259 N.W. 
23, 219 Iowa 1029. 

Elan.—State v. Doyle, 199 P.2d 164, 
166 Kan. 5—State v. Marshall, 106 
P.2d 688, 152 Kan. 607. 

Ky.—Siegel v. Commonwealth, 197 
S.W. 467, 176 Ky. 772. 

Md.—Lyman v. State, 109 A. 548, 
136 Md. 40, 9 A.L.R. 401. 

Mo.—State v. McWilliams, 331 S.W.2d 
610. 

Neb.—White v. State, 280 N.W. 433, 
135 Neb. 154. 

Ohio.—Gutridge v. State, 173 N.E. 
447, 37 Ohio App. 1, error dismissed 
174 N.E. 140, 122 Ohio St. 623. 
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charged is admissible to prove accused’s motive, 4 and 
is admissible to prove accused’s knowledge of their 
identity, 5 accused’s course of conduct, 6 his usual 
method or doing business, 7 a general plan, scheme, or 


system to defraud, of which the act charged formed 
a part, 8 a continuing conspiracy, 9 or the acquaint¬ 
ance of the persons accused with one another; 10 and 
similar offenses may be shown where they and the 


Okl.—Beach v. State, 230 P. 758, 28 
Okl.Cr. 348. 

Tex.—Stanford v. State, 280 S.W. 79$, 
103 Tex.Cr. 182—Moore v. State, 
219 S.W. 1097, 87 Tex.Cr. 77. 

(2) In prosecution for issuing a 
check without sufficient funds, an¬ 
other check which accused later drew 
on same bank was admissible on 
issue of fraudulent intent, notwith¬ 
standing accused was later acquitted 
of similar charge with respect to this 
second check. 

Cal.—People v. Montgomery, 287 F.2d 
520, 135 C.A.2d 507. 

4. U.S.—Paine v. U. S., C.C.A.Cal., 
7 F.2d 263. 

Cal.—People v. Silva, 260 P.2d 251, 
119 C.A.2d 863—People v. Mason, 

195 P.2d 60, 86 C.A.2d 445—People 
v. Henderson, 179 P.2d 406, 79 C.A. 
2d 94. 

Colo.—Montez v. People, 132 P.2d 970, 
110 Colo. 208—Whitfield v. People, 
244 P. 470, 79 Colo. 108. 

Iowa.—State v. Konzen, 171 N.W. 137, 
186 Iowa 1057. 

Ky.—Siegel v. Commonwealth, 197 S. 

W. 467, 176 Ky. 772. 

Mo.-State v. Gilpin, 320 S.W.2d 498. 
Pa.—Commonwealth v. Dempsey, 22 
A.2d 76, 146 Pa.Super. 124. 

Tex.—Powell v. State, 180 S.W.2d 358, 
147 Tex.Cr. 320. 

Wash.—State v. Reynolds, 322 P.2d 
356, 51 Wash.2d 830—State v. Se- 
dam, 284 P.2d 292, 46 Wash.2d 
725. 

16 C.J. p 598 note 78. 

5 . Cal. — People v. Shaffer, 101 P.2d 
560, 38 C.A.2d 421—People v. Har- 
ben, 91 P. 398, 5 C.A. 29. 

Kan.—State v. Hoggard, 68 P.2d 1092, 
146 Kan. 1. 

16 C.J. p 598 note 79. 

In prosecution for riding on anoth¬ 
er’s pass 

Tex.—Leach v. State, 189 S.W. 733, 
80 Tex.Cr. 376. 

6. III.—People v. Baldwin, 278 Ill. 
App. 327. 

Mo.—State v. Samis, 246 S.W. 956, 
296 Mo. 471. 

7. Kan.—State v. Handke, 340 P.2d 
877, 185 Kan. 38—State v. Mathes, 

196 P. 607, 108 Kan. 488. 

8- U.S.—Nye & Nissen v. U. S., Cal., 
69 S.Ct. 766, 336 U.S. 613, 93 L.Ed. 
919. 

King v. U. S., C.C.A.Ark., 144 F. 
2d 729, certiorari denied 65 S.Ct. 
711, 324 U.S. 854, 89 L.Ed. 1413. 
Ark.—Spears v. State, 294 S.W. 66, 
173 Ark. 1071—Norris v. State, 280 
S.W. 398, 170 Ark. 484. 

Cal.—People v. Thorne, 76 P.2d 491, 
10 C.2d 705. 


People v. Von Hecht, 283 P.2d 
764, 133 C.A.2d 25—People v. Silva, 
260 P.2d 251, 119 C.A.2d 863—Peo¬ 
ple v. Mason, 195 P.2d 60, 86 C.A.2d 
445—People v. Daniels, 192 P.2d 
788, 85 C.A.2d 182—People v. Hen¬ 
derson, 179 P.2d 406, 79 C.A.2d 94- 
People v. Gordon, 163 P.2d 110, 71 
C.A.2d 606—People v. Allen, 118 P. 
2d 927, 47 C.A.2d 735—People v. 
Selk, 115 P.2d 607, 46 C.A.2d 140- 
People v. Humphrey, 81 P.2d 588, 
27 C.A.2d 631—People v. Baker, 76 
P.2d 111, 25 C.A.2d 1—People v. 
Eley, 8 P.2d 885, 121 C.A. 53—Peo¬ 
ple v. Shearer, 256 P. 611, 83 C.A. 
321—People v. Stutsman, 225 P. 
477, 66 C.A. 134—People v. Hein¬ 
rich, 224 P. 466, 65 C.A. 510—Peo¬ 
ple v. Sander, 209 P. 1027, 59 C.A. 
82—People v. Whiteside, 208 P. 132, 
58 C.A. 33—People v. Hamby, 202 
P. 907, 55 C.A. 37—People v. Har- 
ben, 91 P. 398, 5 C.A. 29. j 

Colo.—McBride v. People, 248 P.2d | 
725, 126 Colo. 277—Chasse v. Peo¬ 
ple, 201 P.2d 378, 119 Colo. 160— 
Torbett v. People, 156 P.2d 128, 113 
Colo. 294—Montez v. People, 132 P. 
2d 970, 110 Colo. 208. 

Fla.—Campbell v. State, 173 So. 677, 
127 Fla. 399. 

Ga.—Minich v. State, 47 S.E.2d 920, 
77 Ga.App. 157—Thompson v. State, 
19 S.E.2d 777, 67 Ga.App. 240, certi¬ 
orari denied Thompson v. State of 
Georgia, 63 S.Ct. 72, 317 U.S. 667, 87 
L.Ed. 636, rehearing denied 63 S.Ct. 
200, 317 U.S. 709, 87 L.Ed. 565— 
De Loach v. State, 13 S.E.2d 44, 64 
Ga.App. 285. 

Idaho.—State v. McCallum, 295 F.2d 
259, 77 Idaho 489—State v. Dunn, 
94 P.2d 779, 60 Idaho 568. 

Ind.—Schneider v. State, 40 N.E.2d 
322, 220 Ind. 28—Huffman v. State, 

185 N.E. 131, 205 Ind. 75. 

Iowa.—State v. Huckins, 234 N.W. 
554, 212 Iowa 283—State v. La 
Vere, 191 N.W. 93, 194 Iowa 1373 
—State v. Konzen, 171 N.W. 137, 

186 Iowa 1057. 

Kan.—State v. Beezley, 239 P. 998, 
119 Kan. 300. 

Ky.—Lee v. Commonwealth, 242 S.W. 
2d 984—Frazier v. Commonwealth, 
165 S.W.2d 33, 291 Ky. 467—Fletch¬ 
er v. Commonwealth, 31 S.W.2d 
393, 235 Ky. 320. 

La.—State v. Ritchie, 136 So. 11, 
172 La. 942. 

Md.—Lyman v. State, 109 A. 548, 136 
Md. 40, 9 A.L.R. 401. 

Mass.—Commonwealth v. McHugh, 
54 N.E.2d 934, 316 Mass. 15—Com¬ 
monwealth v. Blood, 6 N.E. 769, 141 
Mass. 571. 


Mich.—People v. Rice, 173 N.W. 495, 
206 Mich. 644. 

Minn.—State v. Gulbrandsen, 67 N. 
W.2d 419, 238 Minn. 508—State v. 
Yurkiewicz, 3 N.W.2d 775, 212 
Minn. 208—State v. Hacker, 191 
N.W. 37, 153 Minn. 538—State v. 
Friedman, 178 N.W. 895, 146 Minn. 
373, rehearing denied 184 N.W. 272, 

146 Minn. 373. 

Mo.— Corpus Juris Secundum cited in 
State v. Green, 305 S.W.2d 863, 872 
—State v. Cooper, 85 Mo. 256. 

N.Y.—People v. Malone, 199 N.Y.S. 
646, 205 App.Div. 257. 

People v. Rodgers, 197 N.Y.S. 805, 
120 MIsc. 166. 

Ohio.—State v. Singleton, 87 N.E.2d 
358, 85 Ohio App. 245. 

Okl.—Lancaster v. State, 200 P.2d 
768, 88 Okl.Cr. 133—Byers v. State, 

147 P.2d 185, 78 Okl.Cr. 267—Chap¬ 
pell v. State, 124 P.2d 742, 74 Okl. 
Cr. 213—Beach v. State, 230 P. 758, 
28 Okl.Cr. 348—Boultinghouse v. 
State, 218 P. 173, 24 Okl.Cr. 369. 

Or.—State v. Robinson, 252 P. 951, 
120 Or. 508. 

Pa.—Commonwealth v. Dempsey, 22 
A.2d 76, 146 Pa.Super. 124—Com¬ 
monwealth v. Ferguson, 95 Pa. 
Super. 153. 

Tenn.—Rowe v. State, 51 S.W.2d 505, 
164 Tenn. 571. 

Tex.—Parish v. State, 165 S.W.2d 748, 
145 Tex.Cr. 117—West v. State, 145 
S.W.2d 580, 140 Tex.Cr. 493—Grant 
v. State, 143 S.W.2d 383, 140 Tex. 
Cr. 46—Walker v. State, 141 S.W. 
2d 618, 139 Tex.Cr. 623—Vaughn v. 
State, 134 S.W.2d 290, 138 Tex.Cr. 
62—Sherman v. State, 62 S.W.2d 
146, 124 Tex.Cr. 273. 

Utah.—State v. Scott, 17$ P.2d 1016, 
111 Utah 9. 

Wash.—State v. Reynolds, 322 P.2d’ 
356, 51 Wash.2d 830—State v. Se- 
dam, 284 P.2d 292, 49 Wash.2d 725 
—State v. Bradley, 69 P.2d 819, 190 
Wash. 538— Corpus Juris cited in 
State v. Schultz, 10 P.2d 980, 981, 
168 Wash. 120—State v. Clamp, 3 
P.2d 1096, 164 Wash. 653, 80 A.L.R. 
1302. 

16 C.J. p 598 note 80. 

9. Cal.—People v. Baker, 76 P.2d 
111, 25 C.A.2d 1. 

Mass.—Commonwealth v. McHugh, 54 
N.E.2d 934, 316 Mass. 15—Common¬ 
wealth v. Clancy, 72 N.E. 842, 18T 
Mass. 191. 

Utah.—State v. Scott, 175 P.2d 1016> 
111 Utah 9. 

10. U.S.—Paine v. U. S., C.C.A.Cal., 

7 F.2d 263. 
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one charged form an inseparable transaction, 11 or 
where they reflect on the care and prudence exer¬ 
cised by the prosecuting witness, 12 or where they re¬ 
but a defense or explanation urged by accused. 12 * 5 

Such evidence, however, is not admissible to prove 
the act charged or that the representations alleged in 
the indictment were in fact made. 13 It has been 
held that evidence of similar acts should not be re¬ 
ceived unless the jury finds, from the other evidence, 
that a false pretense was in fact made, but that 
knowledge of the falsity need not first be shown, the 
other offenses being admissible to show such knowl¬ 
edge. 14 Evidence of the making of other represen¬ 
tations is not admissible where there is no proof that 
they were false 15 or that the person to whom they 
were made was defrauded; 16 but it has been held 
that a showing of resulting actual loss to the persons 
to whom the other representations were made is not 
required. 17 

Evidence of other offenses is not admissible as 
showing intent where intent is not in issue, 17 * 5 as 
where it is an inevitable inference from the facts 
proved, 18 or where the acts charged characterize 
the offense; 19 and neither evidence of other trans¬ 


actions in which no representations were made, 20 
nor evidence of collateral facts from which a fraud¬ 
ulent intent cannot properly be deduced, 21 is ad¬ 
missible to prove intent 

The similarity generally required for admission 
is present where the evidential transactions are sim¬ 
ilar in general outline to that charged, even though 
they differ in detail. 22 Where a scheme or con¬ 
spiracy to defraud the public generally by false rep¬ 
resentations is claimed, evidence of transactions 
dissimilar to that charged has been held admissi¬ 
ble. 23 

Some authorities limit admissibility to representa¬ 
tions and transactions which occurred prior to the 
one in question ; 24 but others, by what has been de¬ 
clared the weight of authority, 25 expressly admit 
subsequent ones as well, 26 and it is to be observed 
that a number of the cases cited in support of fore¬ 
going statements as to admissibility involve subse¬ 
quent transactions, -without express discussion of 
their subsequent character as a factor in the ques¬ 
tion. In this connection, a distinction has been 
made between intent, as being amenable to a show¬ 
ing by evidence of subsequent transactions, and 


11 . Or.—State v. Robinson, 252 P. 
951, 120 Or. 508. 

12. Tenn.—Rowe v. State, 51 S.W. 
2d 505, 164 Tenn. 571. 

12^> Cal.—People v. Von Hecht, 283 
P.2d 764, 133 C.A.2d 25—People v. 
Megladdery, 105 P.2d 385, 40 C.A. 
2d 643. 

Tex.—McMorrles v. State, 279 S.W.2d 
90, 161 Tex.Cr. 608. 

13 . Iowa.—State v. Huckins, 234 N. 
W. 554, 212 Iowa 283—State v. 
Konzen, 171 NW. 137, 186 Iowa 
1057. 

14 . Ind.—Lund v. State, 190 N.E. 
850, 207 Ind. 347. 

15 . Iowa.—State v. Huckins, 234 N. 
W. 554, 212 Iowa 283—State v. 
Yarham, 221 NW. 493, 206 Iowa 
833. 

16 C.J. p 598 note 89. 

Accused’s statement as to act 
charged may be substantive proof of 
the fraudulent character of the oth¬ 
er transactions. 

Iowa.—State v. Konzen, 171 NW. 137, 
186 Iowa 1057. 

16. Mass.—Commonwealth v. Quinn, 
111 N.E. 405, 222 Mass. 504. 

That checks given to others were 
dishonored by the bank is not ad¬ 
missible without a showing of fraud 
in connection therewith, or the rea¬ 
son for dishonor. 

Ala.—Sealey v. State, 118 So. 233, 
218 Ala. 167. 

Cal.—People v. Rosencrantz, 186 P. 
209, 44 C.A. 236. j 


Checks sufficiently covered 

In a prosecution for issuing a 
check without sufficient funds, the 
utterance of other checks subse¬ 
quently to the one on which the 
charge is based is not a "similar of¬ 
fense/* and is inadmissible, where 
sufficient funds were available to 
cover the subsequent checks, if they 
had been seasonably presented. 

Cal.—People v. Schneider, 14 P.2d 
1018, 126 C.A. 749, rehearing denied 
15 P.2d 540, 126 C.A. 749. 

17. Iowa.—State v. Huckins, 234 N. 
W. 554, 212 Iowa 283. 

| Mo.—State v. Neal, 169 S.W.2d 686, 
350 Mo. 1002. 

17JE5 Tex.—Daniel v. State, 212 S. 
W.2d 636, 152 Tex.Cr. 240. 

18. Ill.—Jackson v. People, 18 Ill. 
App. 508. 

Neb.—State v. Sparks, 113 N.W. 154, 
79 Neb. 504, rehearing overruled 
114 NW. 598, 79 Neb. 511. 

19. Wash.—State v. Anderson, 185 
P. 624, 107 Wash. 336. 

20. Mich.—People v. Robertson, 89 
NW. 340, 129 Mich. 627. 

21. Iowa.—State v. Foxton, 147 N. 
W. 347, 166 Iowa 181, 52 L.R.A., 
N.S., 919, Ann.Cas.l916E 727. 

Defrauding other parties 
It has been held that an Intent 
to defraud the party named in the 
information does not follow from a 
showing that accused had defraud¬ 
ed other parties. 

Wash.—State v. Bokien, 44 P. 889, 
14 Wash. 403. 
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22. Kan.— Corpus Juris cited in State 
v. Nash, 204 P. 736, 739, 110 Kan. 
550—State v. Mathes, 196 P. 607, 
108 Kan. 488. 

Mo.— Corpus Juris Secundum quoted 
in State v. Neal, 169 SW.2d 686, 
695, 350 Mo. 1002. 

16 C.J. p 598 note 85—25 C.J. p 649 
note 31. 

Evidential representations need 
not be precisely the same as the 
pretense charged. 

Kan.—State v. Nash, 204 P. 736, 110 
Kan. 550. 

Separate sections in oode 
That two acts are specially de¬ 
fined in different sections of the 
Penal Code as constituting distinct 
offenses does not render them so dis¬ 
similar that evidence of one is in¬ 
admissible In a prosecution for the 
other. 

Cal.—People v. Sander, 209 P. 1027, 
59 C.A, 82. 

23. Cal.—People v. Coffelt, 35 P.2d 
374, 140 C.A. 444—People v. White- 
side, 208 P. 132, 58 C.A. 33. 

24. Ohio.—Coblentz v. State, 95 N. 
E. 768, 84 Ohio St. 235. 

16 C.J. p 598 note 81. 

25. Idaho.— Corpus Juris cited in 
State v. Stratford, 37 P.2d 681, 684, 
55 Idaho 65. 

28. Ala.—Brown v. State, 74 So.2d 
273, 37 Ala. 516, affirmed 74 So.2d 
277, 261 Ala. 696. 

Idaho.—State v. Sedam, 107 P.2d 1065, 
62 Idaho 26—State v. Stratford, 37 
P.2d 681, 55 Idaho 65. 
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knowledge, as not, and, similarly, between system 
and design. 27 

Confidence game. In a prosecution for obtain¬ 
ing money or property by means of a confidence 
game, evidence of similar transactions in which 
accused took part, 28 either before or after the trans¬ 
action in question, 29 and which are sufficiently con¬ 
nected in point of time or otherwise to authorize the 
inference that the transaction under consideration 
was in pursuance of the same general purpose, 30 is 


admissible, as tending to prove guilty knowledge, 31 
intent, 32 system or scheme, 33 or conspiracy; 34 but 
it is first essential to prove that accused has ob¬ 
tained the money or property of the person named 
in the indictment by means of the confidence game. 35 
Evidence of dissimilar transactions, 36 or of similar 
transactions in which accused is not shown to have 
been involved, 37 or which were not criminal in 
character, 37 * 5 is inadmissible, as is evidence of oth¬ 
er transactions which are too remote from that 


Mich.—People v. Rice, 173 N.W. 495, 
206 Mich. 644. 

Mo.—State v. Michels, 255 S.W.2d 760 
—State v. Hotsenpiller, 224 S.W.2d 
1014, 359 Mo. 1031. 

16 C.J. p 598 note 82. 

27. Cal.—People v. Harben, 91 P. 
398, 5 C.A. 29. 

28. Cal.—People v. Hutchings, 205 
P. 480, 56 C.A. 397. 

Colo.—Clark v. People, 97 P.2d 440, 
105 Colo. 335. 

Ill.—People v. Smith, 165 N.E.2d 333, 
18 I11.2d 547—People v. Mero, 122 
KE.2d 796, 4 I11.2d 327—People v. 
Sceri, 95 N.E.2d 80, 407 Ill. 90- 
People v. Chronister, 41 N.E. 2d 750, 
379 Ill. 617—People v. Brady, 112 
N.E. 126, 272 Ill. 401, Ann.Cas. 
1918C 540. 

Mo.—Corpus Juris Secundum quoted 
in State v. Neal, 169 S.W.2d 686, 
695, 350 Mo. 1002. 

29. In Illinois 

(1) It has been held that in a 
prosecution for practicing the confi¬ 
dence game, similar transactions, 
both prior and subsequent to the 
date alleged in the Indictment, may 
be shown to establish the intent of 
accused. 

El.—People v. Dore, 171 N.E. 554, 
339 Ill. 415. 

16 C.J. p 598 note 92. 

(2) However, a later case held 
that, in a prosecution for confidence 
game, proof of offenses subsequent 
to date of alleged crime was con¬ 
trary to presumption of Innocence and 
could not establish guilty knowledge 
or intent on the prior occasion in ab¬ 
sence of proof that accused had for¬ 
merly committed a similar offense. 
Ill.—People v. Chronister, 41 N.E.2d 

750, 379 III. 617. 

30. Colo.—McBride v. People, 248 P. 
2d 725, 126 Colo. 277—Elliott v. 
People, 138 P. 39, 56 Colo. 236. 

Ill.—People v. Dore, 171 N.E. 554, 
339 Ill. 415—People v. Marek, 156 
N.E. 772, 326 Ill. 11—People v. No¬ 
votny, 137 N.E. 394, 305 Ill. 549. 
Mo.—Corpus Juris Secundum quoted 
in State v. Neal, 169 S.W,2d 686, 
695, 350 Mo. 1002. 

Utah.—State v. Scott, 175 P.2d 1016, 
111 Utah 9. 

31. Ill.—People v. Smith, 165 N.E.2d 
333, 18 Ill.2d 547—People v. Epping, , 

22A C. J.S.—53 


162 N.E.2d 366, 17 I11.2d 557—Peo¬ 
ple v. Sceri, 95 N.E.2d 80, 407 Ill. 
90—People v. Marmon, 58 N.E.2d 
603, 389 Ill. 19, certiorari denied 66 
S.Ct. 21, 326 U.S. 717, 90 L.Ed. 424, 
rehearing denied 66 S.Ct. 135, 326 
U.S. 807, 90 L.Ed. 492—People v. 
Chronister, 41 N.E.2d 750, 379 Ill. 
617—People v. Harrington, 142 N.E. 
246, 310 Ill. 613—People v. Mutch- 
ler, 140 N.E. 820, 309 Ill. 207, 35 
A.L.R. 339—People v. Novotny, 137 
N.E. 394, 305 Ill. 549—People v. 
Shaw, 133 N.E. 208, 300 Ill. 451- 
People v. Ullrich, 132 N.E. 488, 299 
Ill. 250—People v. Crawford, 115 N. 
E. 901, 278 Ill. 134. 

People v. Buckminster, 207 Ill. 
App. 230, affirmed 118 N.E. 497, 282 
Ill. 177. 

Mo.—Corpus Juris Secundum quoted 
in State v. Neal, 169 S.W.2d 686, 
695, 350 Mo. 1002. 

Okl.—Rucker v. State, 195 P.2d 299, 
88 Okl.Cr. 15, rehearing denied 199 
P.2d 221, 88 Okl.Cr. 15. 

16 C.J. p 598 note 95. 

32. Cal.—People v. Mendoza, 229 P. 
2d 83, 103 C.A.2d 113. 

Colo.—Peiffer v. People, 107 P.2d 799, 
106 Colo. 533—Roll v. People, 243 
P. 641, 78 ColO. 589. 

I1L—:People v. Smith, 165 N.E.2d 333, 
18 I11.2d 547—People v. Epping, 162 
N.E.2d 366, 17 I11.2d 557—People v. 
Lewis, 161 N.E.2d 821, 17 I11.2d 
403—People v. Brand, 114 N.E.2d 
370, 415 Ill. 329, certiorari denied 
Brand v. People of State of Illinois, 
74 S.Ct. 709, 347 U.S. 959, 98 L.Ed. 
1103—People v. Glenn, 112 N.E.2d 
133, 415 Ill. 47, certiorari denied 
Glenn v. People of State of Illinois, 
74 S.Ct. 120, 346 U.S. 871, 98 L.Ed. 
380—People v. Sceri, 95 N.E.2d 80, 
407 Ill. 90—People v. Priola, 70 
N.E.2d 46, 395 Ill. 296—People v. 
Marmon, 58 N.E.2d 603, 389 Ill. 19, 
certiorari denied 66 S.Ct. 21, 326 
U.S. 717, 90 L.Ed. 424, rehearing 
denied 66 S.Ct 135, 326 U.S. 807, 
90 L.Ed. 492—People v. Chronister, 
41 N.E.Sd 750, 379 Ill. 617—People 
v. Dore, 171 N.E. 554, 339 Ill. 415 
—People v. Marek, 156 N.E. 772, 326 
I1L 11—People v. Mutchler, 140 N. 
E. 820, 309 Ill. 207, 35 A.L.R. 339— 
People v. Novotny, 137 N.E. 394, 
305 Ill. 549—People v. Shaw, 133 N. 
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E. 208, 300 III. 451—People v. 
Crawford, 115 N.E. 901, 278 III. 134. 

People v. Buckminster, 207 Ill. 
App. 230, affirmed 118 N.E. 497, 282 
III. 177. 

La.— Corpus Juris cited in State v. 
Signer, 112 So. 303, 163 La, 473. 

Mo.— Corpus Juris Secundum quot¬ 
ed in State v. Neal, 169 S.W.2d 686, 
695, 350 Mo. 1002—State v. Jack- 
son, 20 S.W. 674, 112 Mo. 585. 

Okl.—Rucker v. State, 195 P.2d 299, 
88 OkLCr. 15, rehearing denied 199 
P.2d 221, 88 OkLCr. 15. 

Tex.—Walker v. State, 141 S.W.2d 
618, 139 Tex.Cr. 623—Vaughn v. 
State, 134 S.W.2d 290, 138 Tex.Cr. 
62. 

16 C.J. p 598 note 96. 

Bunco games 

Wash.—State v. Vogel, 49 P.2d 473, 
183 Wash. 664. 

33. Colo.—McBride v. People, 248 P. 
2d 725, 126 Colo. 277—Clark v. Peo¬ 
ple, 97 P.2d 440, 105 Colo. 335. 

Ill.—People v. Lewis, 161 N.E.2d 821, 
17 I11.2d 403—People v. Glenn, 113 
N.E.2d 133, 415 Ill. 47, certiorari 
denied Glenn v. People of State of 
Illinois, 74 S.Ct 120, 346 U.S. 871, 
98 L.Ed. 380—People v. Priola, 70 
N.E.2d 46, 395 Ill. 296—People v. 
Marek, 156 N.E. 772, 326 Ill. 11- 
People v. Novotny, 137 N.E. 394, 
305 Ill. 549. 

Mo.— Corpus Juris Secundum quoted 
in State v. Neal, 169 S.W.2d 686, 
695, 350 Mo. 1002 . 

Tex.—Vaughn v. State, 134 S.W.2d 
290, 138 Tex.Cr. 62. 

Wash.—State v. Vogel, 49 P.2d 473, 
183 Wash. 664. 

34. Cal.—People v. Berry, 215 P. 74, 
191 C. 109. 

Mo.— Corpus Juris Secundum quoted 
in State v. Neal, 169 S.W.2d 686, 
695, 350 Mo. 1002. 

35. Ill.—People v. Perlmutter, 138 
N.E. 152, 306 Ill. 495. 

36. Ill.—People v. Novotny, 137 N. 
E. 394, 305 Ill. 549—People v. Em- 
mel, 127 N.E. 63, 292 Ill. 477. 

37. Ill.—People v. Massie, 142 N.R 
503, 311 Ill. 319. 

37.5 Ill.—People v. Livermore, 60 
N.E.2d 413, 390 Ill. 85. 
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charged and which are not shown to be criminal 
offenses. 38 

§ 691(12). - Forgery and Counterfeiting 

In prosecutions for forgery and cognate offenses, evi¬ 
dence of the accused's connection with other forged 
instruments or with related or similar offenses may be 
admissible where such offenses were committed at or 
about the same time as the one charged, or shortly be¬ 
fore or after, and where such evidence is offered to show 
the accused's intent, guilty knowledge, Identity, and 
motive, and a general scheme of which the act charged 
formed a part; and transactions so connected with the 
crime charged as otherwise to be admissible are not 
Inadmissible because tending to prove a dissimilar crime. 


22A C.J.S. 

In accordance with the general rules governing the 
admission of evidence of accused’s commission of 
other offenses, and the exceptions thereto, as dis¬ 
cussed supra §§ 682-689, while in prosecutions for 
forgery and for the cognate offenses of possessing, 
uttering, passing, and disposing of forged instru¬ 
ments, evidence of other criminal acts of accused, 
including other forgeries, not connected with, or too 
remote from, the act charged is not admissible, 39 
evidence, properly introduced, of the connection of 
accused with other forged instruments, or with 
related or similar offenses, committed at or about the 
same time as the one charged, or shortly before or 
after, is admissible, at least for certain purposes. 40 


38. Ill.—People v. Sullivan, 182 N. 
E. 619, 349 Ill. 509. 

39. Ariz.—Thompson v. State, 187 
P. 579, 21 Ariz. 268. 

Cal.—People v. Canfield, 159 P. 1046, 
173 C. 309. 

Ill.—People v. Ciralsky, 196 N.E. 733, 
360 Ill. 554. 

Ky.—Jones v. Commonwealth, 198 S. 
W.2d 969, 303 Ky. 666—Thomas v. 
Commonwealth, 239 S.W. 776, 194 
Ky. 491. 

La.—State v. Ard, 107 So. 617, 160 
La. 906. 

Okl.—Lewis v. State, Cr., 335 P.2d 
654. 

Or.—State v. Fitzgerald, 205 P.2d 549, 
186 Or. 301, modified on other 
grounds 206 P.2d 808, 186 Or. 301. 

Pa.—Commonwealth v. Pearlman, 
191 A. 365, 126 Pa.Super. 461. 

Tex.—Reed v. State, 59 SW.2d 377, 
123 Tex.Cr. 452—Hancock v. State, 
58 S.W.2d. 129, 123 Tex.Cr. 154— 
Sisk v. State, 4 SW.2d 973, 109 
Tex.Cr. 378. 

Wyo.—Corpus Juris Secundum quot¬ 
ed at length in State v. Grider, 284 
P.2d 400, 406, 74 Wyo. 88, rehear¬ 
ing denied 288 P.2d 766, 74 Wyo. 
88 . 

16 C.J. p 599 note 99—26 C.J. p 967 
note 70. 

Evidence of passing worthless 

checks excluded. 

Cal.—People v. Russell, 265 P. 826, 
90 C.A. 266. 

Tex.—Leezer v. State, 51 SW.2d 606, 
121 Tex.Cr. 128. 

Wash.—State v. Weir, 203 P. 953, 
118 Wash. 493. 

Forgeries in another state 

Ill.—People v. Moshiek, 153 N.E. 
720, 323 Ill. 11. 

Forgery five years previous 

Ind.—Cooper v. State, 139 N.E. 184, 
193 Ind. 144. 

Appeal pending from former convic¬ 
tion 

D.C.—Fenwick v. U. S., 252 F.2d 124, 
102 U.S.App.D.C. 212. 


Checks marked 4 ‘forged” 

While district attorney was not re¬ 
quired to accept accused's stipulation 
that he wrote exemplar checks and 
letter, introduction for identification 
purposes of entire checks with word 
"forged” on them was improper. 
Cal.—People v. Giguiere, 329 P.2d 512, 
163 C.A.2d 453. 

Buie held not violated 

Testimony of officer that he had 
occasion to investigate some checks 
allegedly cashed by the victims nam¬ 
ed in the investigation, that in the 
course thereof a complaint was turn¬ 
ed over to the police department, 
and that accused and another were 
arrested in connection therewith, was 
not objectionable as introducing evi¬ 
dence of other criminal transactions, 
officer’s reference being to the checks 
for which accused was on trial. 

Ga.—Latham v. State, 112 S.E.2d 
163, 100 Ga.App. 509. 

40. Ala.—Shouse v. State, 63 So.2d 
722, 36 AIa.App. 614, certiorari de¬ 
nied 63 So.2d 728, 258 Ala. 499. 
Ark.—Wilson v. State, 41 S.W.2d 764, 
184 Ark. 119. 

Cal.—People v. Pearson, 311 P.2d 927, 
151 C.A.2d 583. 

Fla.—Sinclair v. State, 46 So.2d 453. 
Iowa.—State v. Bolds, 55 NW.2d 534, 

‘ 244 Iowa 278—State v. Gibson, 292 
NW. 786, 228 Iowa 748—State v. 
McWilliams, 206 NW. 114, 201 Iowa 
8 . 

La.—State v. Gardner, 5 So.2d 132, 198 
La. 861. 

Md.—Ward v. State, 150 A.2d 257, 
219 Md. 559. 

Mo.—State v. Garrison, 305 SW.2d 
447. 

N.Y.—People v. Dales, 138 N.Y.S.2d 
502, 285 App.Div. 214, affirmed 127 
N.E. 2d 829, 309 N.Y. 97—People v. 
Rutman, 24 N.Y.S.2d 334, 260 App. 
Div. 784. 

Okl.—Lewis v. State, Cr., 335 P.2d 
654—Brown v. State, Cr., 274 P.2d 
779. 

Tex.—Harris v. State, Cr., 333 S.W. 
2d 142—Peterson v. State, 247 S.W. 
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, 2d 110, 157 Tex.Cr. 255, rehearing 
denied 248 SW.2d 130, 157 Tex.Cr. 
255—Hall v. State, 100 SW.2d 375, 
131 Tex.Cr. 497—Leezer v. State, 51 
S.W.2d 606, 121 Tex.Cr. 128—Wil¬ 
lard v. State, 23 SW.2d 391, 114 
Tex.Cr. 349—Carrell v. State, 209 
SW. 158, 84 Tex.Cr. 554. 

Wyo.— Corpus Juris Secundum quot¬ 
ed in State v. Grider, 284 P-2d 400, 
406, 74 Wyo. 88, rehearing denied 
288 P.2d 766, 74 Wyo. 88. 

16 C.J. p 599 note 1, p 599 note 15 
[a] (1), (2)—26 C.J. p 970 note 
57. 

Effect of pending prosecution or ac¬ 
quittal 

(1) Fact that accused is under in¬ 
dictment or information for the for¬ 
gery or uttering of other instru¬ 
ments does not affect their admissi¬ 
bility. 

Ark.—McCoy v. State, 257 SW. 386, 
161 Ark. 658. 

Fla.—Pittman v. State, 41 So. 385, 51 
Fla. 94, 8 L.R.A..N.S., 509. 

Okl.—Boyer v. State, 97 P.2d 779, 68 
Okl.Cr. 220. 

(2) Admissibility of such other in¬ 
struments is not affected by the fact 
that accused has been tried on, and 
acquitted of, charges relating to 
them. 

U.S.—U. S. v. Randenbush, Pa., 33 U. 

S. 288, 8 Pet. 288, 8 L.Ed. 948. 

16 C.J. p 599 note 9—26 C.J. p 967 
note 71 [b], p 971 note 60. 

Possession of forging equipment 
Iowa.—State v. Meeks, 65 NW.2d 76, 
245 Iowa 1231, certiorari denied 
Meeks v. State of Iowa, 75 S.Ct. 
225, 348 U.S. 902, 99 L.Ed. 708. 

Fictitious maker of draft 
Evidence that accused had passed 
a check, whose maker could not be 
found, on the same day as he had 
passed the draft, maker of which 
could not be found, was admissible 
as tending to prove that the name 
appearing as maker of the draft was 
fictitious. 

Tex.—Jones v. State, 265 SW.2d 91, 
159 Tex.Cr. 459. 
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Accordingly, such evidence is admissible to show | mitted, 41 guilty knowledge on the part of accused, 42 
the intent with which the act charged was com- 


Court should he most cautious In 
applying factors as to time, similari¬ 
ty, vicinity, and method of operation 
with respect to admitting evidence of 
other acts of forgery. 

Okl.—Lewis v. State, Cr., 335 P.2d 
654. 

41. U.S.—Wellman v. U. S., C.C.A. 
Mich., 297 F. 925. 

Ala.—Ex parte Kirby, 83 So. 416, 203 
Ala. 473. 

Shouse v. State, 63 So.2d 722, 36 
Ala.App. 614, certiorari denied 63 
So.2d 728, 25S Ala. 499—Hall v. 
State, 109 So. 847, 21 Ala.App. 476, 
certiorari denied 109 So. 849, 215 
Ala. 148—Martin v. State, 89 So. 
845, 18 Ala.App. 184—Kirby v. 

State, 79 So. 141, 16 Ala.App. 467. 
Ariz.—Lewis v. State, 256 P. 1048, 
32 Ariz. 182. 

Ark.—Keese v. State, 265 S.W.2d 542, 
223 Ark. 261—Wilson v. State, 41 
S.W.2d 764, 184 Ark. 119—McCoy 
v. State, 257 S.W. 386, 161 Ark. 
658—Bohannon v. State, 254 S.W. 
683, 160 Ark. 431. 

Cal.—People v. Choate, 321 P.2d 815, 
157 C.A.2d 782—People v. Stoddard, 
192 P.2d 472, 85 C.A.2d 130—People 
v. McWilliams, 4 P.2d 601, 117 C-A. 
732—People v. Baba, 282 P. 403, 
101 C.A. 723—People v. Dillon, 229 
P. 974, 68 C.A. 457—People v. Lu¬ 
cas, 227 P. 709, 67 C.A. 452—Peo¬ 
ple v. Hansen, 216 P. 399, 62 C.A. 
105—People v. Sindici, 201 P. 975, 
54 C.A. 193—People v. Hinshaw, 
182 P. 59, 40 C.A. 672. 

Fla.—Green v. State, 76 So.2d 645— 
Smith v. State, 59 So.2d 625, 34 
A.L.R.2d 772—Corpus Juris Secun¬ 
dum cited in Smith v. State, 59 
So.2d 625, 627, 34 A.L.R.2d 772. 
Ga.—Ledford v. State, 91 S.E. 924, 
19 Ga.App. 610. 

Ill.—People v. Epping, 162 N.E.2d 366, 
17 IU.2d 557—People v. Chronis- 
ter, 41 N.E.2d 750, 379 Ill. 617—Peo¬ 
ple v. Church, 7 N.E.2d 894, 366 
Ill. 149—People v. Dunham, 176 N. 
E. 325, 344 Ill. 268—People v. 

Moone, 166 N.E. 481, 334 Ill. 590- 
People v. Dunham, 166 N.E. 97, 334 
Ill. 516—People v. Vammar, 150 
N.E. 628, 320 Ill. 287. 

Ind.—Todd v. State, 101 N.E.2d 45, 
229 Ind. 664—Cooper v. State, 139 
N.E. 184, 193 Ind. 144. 

Iowa.—State v. Cordaro, 218 N.W. 
477, 206 Iowa 347—State v. Baugh, 
206 N.W. 250, 200 Iowa 1225- 
State v. McWilliams, 206 N.W. 114, 
201 Iowa 8- 

Kan.—State v. Wahl, 236 P. 652, 118 
Kan. 771. 

Ky.—Ellis v. Commonwealth, 278 S. 

W. 99, 211 Ky. 667. 

La.—State v. Wilde, 38 So.2d 72, 214 
La. 453, certiorari denied 69 S.Ct. 
1484, 337 U.S. 932, 93 L.Ed. 1739, 


rehearing denied 70 S.Ct. 29, 338 
U.S. S42, 94 L.Ed. 515—State v. 
Jacobs, 196 So. 347, 195 La. 281- 
State v. McCranie, 187 So. 278, 192 
La. 163—State v. McBrayer, 177 
So. 669, 188 La. 567—State v. Jack- 
son, 111 So. 486, 163 La. 34. 

Md.—Ward v. State, 150 A.2d 257, 219 
Md. 559. 

Mich.—People v. Golner, 13 N.W.2d 
846, 307 Mich. 351. 

Minn.—State v. Stuart, 281 N.W. 209, 
203 Minn. 301—State v. Omodt, 269 
N.W. 360, 198 Minn. 165. 

Mo.—State v. Morro, 280 S.W. 697, 

I 313 Mo. 114. 

Neb.—Taylor v. State, 207 N.W. 207, 
114 Neb. 257. 

N.M.—State v. Smith, 252 P. 1003, 32 
N.M. 191. 

N.Y.—People v. Dales, 127 N.E.2d 829, 
309 N.Y. 97. 

People v. Rutman, 24 N.Y.S.2d 
334, 260 App.Div. 784. 

People v. Anderson, 205 N.Y.S. 
64, 122 Misc. 801. 

Okl.—Tldmore v. State, Cr., 341 P.2d j 
618—Corpus Juris Secundum cited 
in Lewis v. State, Cr., 335 P.2d 654, 
656—Brown v. State, Cr., 274 P.2d 
779—Burns v. State, 117 P.2d 144, 
72 Okl.Cr. 409—Snider v. State, 108 
P.2d 552, 71 Okl.Cr. 98—Boyer v. 
State, 97 P.2d 779, 68 Okl.Cr. 220— 
Vanderslice v. State, 57 P.2d 267, 
59 Okl.Cr. 192—Reniff v. State, 13 
P.2d 592, 53 Okl.Cr. 448, followed in 
13 P.2d 593, 53 Okl.Cr. 450—Mont¬ 
gomery v. State, 166 P. 446, 13 Okl. 
Cr. 652. 

Or.—State v. McGowan, 345 P.2d 831, 
218 Or. 455. 

Pa.—Commonwealth v. Flick, 97 Pa. 
Super. 169. 

S.C.—State v. Lyle, 118 S.E. 803, 125 
S.C. 406—State v. Allen, 35 S.E. 204, 
66 S.C. 495. 

Tex.—Harris v. State, Cr., 333 S.W.2d 
142—Peterson v. State, 247 S.W.2d 
110, 157 Tex.Cr. 255, rehearing de¬ 
nied 248 S.W.2d 130, 157 Tex.Cr. 255 
—Leezer v. State, 51 S.W.2d 606, 
121 Tex.Cr. 128—Verner v. State, 
35 S.W.2d 428, 117 Tex.Cr. 112— 
Escue v. State, 294 S.W. 202, 106 
Tex.Cr. 506—Wilson v. State, 242 
S.W. 229, 92 Tex.Cr. 144—Chad¬ 
wick v. State, 232 S.W. 842. 89 
Tex.Cr. 531—Fry v. State, 203 S. 
W. 1096, 83 Tex.Cr. 500. 

Utah.—State v. Wellard, 279 P.2d 914, 

3 Utah 2d 129—Corpus J’uris cited 
in State v. Green, 57 P.2d 750, 757, 
89 Utah 437. 

Va.—Sloan v. Commonwealth, 102 S. 
E.2d 278, 199 Va. 877. 

W.Va.—State v. Barnhart, 33 S.E.2d 
857, 127 W.Va. 545. 

16 C.J. p 599 note 2—26 C.J. p 967 
notes 71, 78. 


Sufficiency of other evidence 

Evidence of similar acts of forgery 
or of uttering is admissible even 
though jury would be justified in 
finding a fraudulent intent without 
such proof. 

Okl.—Boyer v. State, 97 P.2d 779, 68 
Okl.Cr. 220. 

As imputed from possession of blank 
checks 

Tex.—Willard v. State, 23 S.W.2d 
391, 114 Tex.Cr. 349. 

Prior attempt to pass forged in¬ 
strument may be shown. 

Tex.—Johnson v. State, 224 S.W. 
1103, 88 Tex.Cr. 136—Leslie v. 

State, Cr., 47 S.W. 367. 

Similar false entries in employer’s 
books may be shown. 

Tenn.—Dickson v. State, 61 S.W.2d 
| 661, 166 Tenn. 300. 

Act admitted, but felonious intent 
denied 

Ark.—McCauley v. State, 9 S.W.2d 
236, 177 Ark. 1031. 

Cal.—People v. Weir, 159 P. 442, 30 
C.A. 766. 

Admission as to intent 

Accused’s admission that whoever 
wrote the signature on the back of 
the pleaded check did so with feloni¬ 
ous intent does not preclude the 
prosecution from introducing evi¬ 
dence of other forgeries to prove 
intent. 

Cal.—People v. Sindici, 201 P. 975, 
54 C.A. 193. 

Authority to affix signatures 
Fact that accused alleged that he 
had authority to affix signatures for 
which prosecution was instituted 
would not affect right of prosecu¬ 
tion to introduce evidence of similar 
forgeries to establish intent. 

N.Y.—People v. Dales, 127 N.E.2d 829, 
309 N.Y. 97. 

42. U.S.—'Wellman v. U. S., C.C.A. 
Mich., 297 F. 925. 

Ariz.—Lewis v. State, 256 P. 1048, 
32 Ariz. 182. 

Ark.—Wilson v. State, 41 S.W.2d 
764, 184 Ark. 119—Bohannon v. 
State, 254 S.W. 683, 160 Ark. 431. 
Cal.—People v. Lewis, 233 P.2d 30, 
105 C.A.2d 208—People v. Stoddard, 
192 P.2d 472, 85 C.A.2d 130—People 
v. McWilliams, 4 P.2d 601, 117 CJL 
732—People v. Baba, 282 P. 403, 101 
C.A. 723—People v. Rodway, 247 
P. 535, 77 C.A. 783—People v. Dil¬ 
lon, 229 P. 974, 68 C-A, 457—People 
v. Hansen, 216 P. 399, 62 C.A. 105. 
Ill.—People v. Epping, 162 N.E.2d 
366, 17 I11.2d 557—People v. Chron- 
ister, 41 N.E.2d 750, 379 Ill. 617- 
People v. Dunham, 176 N.E. 325, 
344 III. 268—People v. Dunham, 
166 N.E. 97, 334 Ill. 516—People v. 
Vammar, 150 N.E. 628, 320 Ill. 287 
—Steele v. People, 45 Ill. 152. 
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the absence of mistake or accident by him, 43 a gen- ] the act charged formed a part, 44 and to show ac- 
eral scheme, system, or course of conduct, of which | cused’s identity, 45 or his connection with the crime 


Iowa.—State v. Baugh, 206 N.W. 250, 
200 Iowa 1225—State v. McWil¬ 
liams, 206 N.W. 114, 201 Iowa 8. 
Kan.—State v. Wahl, 236 F. 652, 118 
Kan. 771. 

Ky.—Miller v. Commonwealth, 190 
S.W.2d 864, 301 Ky. 66—Ellis v. 
Commonwealth, 278 S.W. 99, 211 
Ky. 667—Graham v. Common¬ 
wealth, 192 S.W. 683, 174 Ky. 645. 
La.—State v. Gardner, 5 So.2d 132, 
198 La. 861—State v. Jacobs, 196 
So. 347, 195 La. 281—State v. Mc- 
Cranie, 187 So. 278, 192 La. 163- 
State v. McBrayer, 177 So. 669, 
188 La. 567—State v. Jackson, 111 
So. 486, 163 La. 34. 

Md.—Ward v. State, 150 A.2d 257, 219 
Md. 559. 

Mo.—Corpus Juris Secundum cited in 

State v. De Poortere, 303 S.W.2d 
920, 924. 

Neb.—Taylor v. State, 207 N.W. 207, 
114 Neb. 257. 

N.M.—State v. Smith, 252 P. 1003, 32 
N.M. 191. 

Okl.—Corpus Juris Secundum cited 

in Lewis v. State, Cr., 335 P.2d 654, 
656—Vanderslice v. State, 57 P.2d 
267, 59 OkLCr. 192—Reniff v. State, 
13 P.2d 592, 53 Okl.Cr. 448, follow¬ 
ed in 13 P.2d 593, 53 Okl.Cr. 450— 
Montgomery v. State, 166 P. 446, 
13 OkLCr. 652. 

Or.—State v. McGowan, 345 P.2d 831, 
218 Or. 455. 

Pa.—Commonwealth v. Flick, 97 Pa. 
Super. 169. 

S.C.—State v. Allen, 35 S.E. 204, 56 
S.C. 495. 

Tenn.—Dickson v. State, 61 S.W.2d 
661, 166 Tenn. 300. 

Tex.—Harris v. State, Cr., 333 S.W. 
2d 142—Peterson v. State, 247 S.W. 
2d 110, 157 Tex.Cr. 255, rehearing 
denied 242 S.W.2d 130, 157 Tex.Cr. 
255—Vemer v. State, 35 S.W.2d 
428, 117 Tex.Cr. 112—Stratford v. 
State, 299 S.W. 418, 108 Tex.Cr. 
255—Fry v. State, 215 S.W. 560, 
86 Tex.Cr. 73—Fry v. State, 203 
S.W. 1096, 83 Tex.Cr. 500. 

Utah.—State v. Green, 57 P.2d 750, 
89 Utah 437—State v. Lanos, 223 
P. 1065, 63 Utah 151. 

Va.—Sloan v. Commonwealth, 102 S. 

E.2d 278, 199 Va. 877. 

Wash.—State v. Brunn, 271 P. 330, 
149 Wash. 522, certiorari denied 
Brunn v. State of Washington, 49 
S.Ct 348, 279 U.S. 853, 73 L.Ed. 
995. 

16 C.J. p 599 note 3, p 599 note 15 
[a] (5). 

43. La.—State v. Gardner, 5 So.2d 
132, 198 La. 861—State v. Jackson, 
111 So. 486, 163 La. 34. 

Minn.—State v. Stuart, 281 N.W. 299, 
203 Minn. 301. 

N.M.—State v. Smith, 252 P. 1003, 32 
NJt 19L 


Okl.—Reniff v. State, 13 P.2d 592, 53 
OkLCr. 448, followed in 13 P.2d 
593, 53 OkLCr. 450. 

44. U.S.—Gifford v. U. S., C.A.Tex., 
261 F.2d 825. 

Ala.—Shouse v. State, 63 So.2d 722, 36 
Ala.App. 614, certiorari denied 63 
So.2d 728, 258 Ala. 499. 

Ariz.—Lewis v. State, 256 P. 1048, 
32 Ariz. 182. 

Ark.—Keese v. State, 265 S.W.2d 542, 
223 Ark. 261—McGhee v. State, 215 
S.W.2d 135, 214 Ark. 221—Wilson 
v. State, 41 S.W.2d 764, 184 Ark. 
119—Walker v. State, 284 S.W. 36, 
171 Ark. 375—McCoy v. State, 257 
S.W. 386, 161 Ark. 658. 

Cal.—People v. Grey, App., 4 Cal.Rptr. 
561—People v. Keene, 275 P.2d 804, 
128 C.A.2d 520—People v. Rickson, 
246 P.2d 700, 112 C.A.2d 475—Peo¬ 
ple v. Robinson, 228 P.2d 583, 102 
C.A2d 800—People v. Brower, 207 
P.2d 571, 92 C.A.2d 562—People v. 
Cowen, 107 P.2d 659, 41 C.A.2d 824 
—People y. Keller, 12 P.2d 1066, 
124 C.A. 673—People v. McWil¬ 
liams, 4 P.2d 601, 117 C.A 732— 
People v. Morales, 267 P. 570, 91 
CA- 731—People v. Sindici, 201 P. 
975, 54 CA. 193—People v. Calpes- 
tri, 200 P. 1054, 54 C.A. 45. 

Colo.—Davenport v. People, 332 P.2d 

485, 138 Colo. 291. 

Fla.—Smith v. State, 59 So.2d 625, 
34 A.L.R.2d 772. 

Ga.—Goldstein v. State, 95 S.E.2d 
47, 94 Ga.App. 437—Ledford v. 

State, 91 S.E. 924, 19 Ga.App. 610— 
Bates v. State, 90 S.E. 481, 18 Ga. 
App. 718. 

Ind—Todd v. State, 101 N.E.2d 45, 
229 Ind. 664. 

Iowa.—Corpus Juris Secundum cited 

in State v. Bolds, 55 N.W.2d 534, 
536, 244 Iowa 278—State v. Cor- 
daro, 218 N.W. 477, 206 Iowa 347. 
Ky.—Hopkins v. Commonwealth, 328 
S.W.2d 419—Miller v. Common¬ 
wealth, 190 S.W.2d 864, 301 Ky. 66 
—Hedger v. Commonwealth, 172 S. 
W.2d 560, 294 Ky. 731. 

La.—State v. Gardner, 5 So.2d 132, 
198 La. 861—State v. Jacobs, 196 
So. 347, 195 La. 281—State v. Mc- 
Cranie, 187 So. 278, 192 La. 163- 
State v. McBrayer, 177 So. 669, 188 
La. 567—State v. Jackson, 111 So. 

486, 163 La. 34. 

Md.—Ward v. State, 150 A.2d 257, 219 
Md. 559. 

Minn.—State v. Stuart, 281 N.W. 299, 
203 Minn. 301. 

N.M.—State v. Smith, 252 P. 1003, 32 
N.M. 191. 

N.T.—People v. Dales, 127 N.E.2d 829, 
309 N.Y. 97. 

People v. Rutman, 24 N.Y.S.2d 
334, 260 App.Div. 784. 

Ohio.—Richards v. State, 183 N.E. 
36, 43 Ohio App. 212. 
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Okl.— Corpus Juris Secundum cited 
in Lewis v. State, Cr., 335 P.2d 654, 
656—Brown v. State, Cr., 274 P.2d 
779—Bums v. State, 117 P.2d 144, 
72 OkLCr. 409—Snider v. State, 108 
P.2d 552, 71 OkLCr. 98—Boyer v. 
State, 97 P.2d 779, 68 OkLCr. 220— 
Vanderslice v. State, 57 P.2d 267, 
59 OkLCr. 192—Reniff v. State, 13 
P.2d 592, 53 OkLCr. 448, followed in 
13 P.2d 693, 53 OkLCr. 450—Mont¬ 
gomery v. State, 166 P. 446, 13 Okl. 
Cr. 652. 

Pa.—Commonwealth v. Flick, 97 Pa. 
Super. 169. 

S.C.—State v. Allen, 35 S.E. 204, 56 
S.C. 495. 

Tex.—Harris v. State, Cr., 333 S.W. 
2d 142—Peterson v. State, 247 S. 
W.2d 110, 157 Tex.Cr. 255, rehear¬ 
ing denied 248 S.W.2d 130, 15 Tex. 
Cr. 255—Eason v. State, 152 S.W. 
2d 757, 142 Tex.Cr. 294—Hanson v. 
State, 139 S.W.2d 573, 139 Tex.Cr. 
233—Leezer v. State, 51 S.W.2d 
606, 121 Tex.Cr. 128—Chadwick v. 
State, 232 S.W. 842, 89 Tex.Cr. 531 
—Fry v. State, 215 S.W. 560, 86 
Tex.Cr. 73—Watson v. State, 199 
S.W. 1113, 82 Tex.Cr. 305. 

Utah.—State v. Green, 57 P.2d 750, 
89 Utah 437. 

Va.—Sloan v. Commonwealth, 102 S.E. 

2d 278, 199 Va. 877. 

Wash.—State v. Kennedy, 142 P.2d 
247, 19 Wash.2d 162. 

W.Va.—State v. Barnhart, 33 S.E.2d 
857, 127 W.Va. 545. 

16 C.J. p. 599 note 4. 

If plan is not essential Ingredient 

of the forgery prosecuted, other of¬ 
fenses are admissible only if visi¬ 
bly and logically related to the for¬ 
gery charged. 

S.C.—State v. Lyle, 118 S.E. 803, 125 
S.C. 406. 

Will forgeries 

Where defendants were charged 
with forging a seven-witness will, 
and the state claimed that codefend¬ 
ant had previously produced a five- 
witness will, testimony by state's 
witness concerning conspiracy to 
forge and forging of five-witness will, 
which was later replaced by seven- 
witness will, was admissible as 
showing that seven-witness will was 
written after deceased’s death and 
therefore a forgery. 

La.—State v. Childers, 199 So. 640, 
196 La. 554. 

45. Ark.—McCoy v. State, 257 S.W. 
386, 161 Ark. 658. 

Ga.—Ledford v. State, 91 S.E. 924, 19 
Ga.App. 610—Bates v. State, 90 S. 
E. 481, 18 Ga.App. 718. 

Ind.—Cooper v. State, 139 N.E. 184, 
193 Ind. 144. 

Ky.—Jones v. Commonwealth, 198 S. 
W.2d 969, 303 Ky. 666. 
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charged, 45 * 5 and his motive. 46 However, where the 
criminal intent is admitted, 47 or where it may be 
inferred from the manner of commission of the act 
and the res gestae, 48 or the state has made out its 
case by positive testimony, so that collateral evi¬ 
dence is unnecessary, 49 evidence of other offenses 
is excluded. Such evidence is not admissible to 
prove the corpus delicti 50 


CRIMINAL LAW § 691(12) 

For evidence of the making, uttering, or posses¬ 
sion of other instruments to be admissible, it must 
be proved that they were forgeries, 51 and that ac¬ 
cused's connection therewith was culpable; 53 and 
such instruments must be produced or their nonpro¬ 
duction accounted for. 58 It has been required by 
one authority, 54 although not by another, 55 that the 
corpus delicti be first established. 


Md.—Ward v. State, 150 A.2d 257, 
219 Md. 559. 

Minn.—State v. Stuart, 281 N.W. 299, 
203 Minn. 301. 

Okl.— Corpus Juris Secundum cited in 
Lewis v. State, Cr., 335 P.2d 654, 
656. 

S.C.—State v. Lyle, 118 S.E. 803, 125 
S.C. 406. 

Tex.—Stone v. State, 182 S.W.2d 400, 
147 Tex.Cr. 489. 

Issue raised by claim of alibi 
S.C.—State v. Lyle, 118 S.E. 803, 125 
S.C. 406. 

Tex.—McGee v. State, 16 S.W.2d 1096, 
112 Tex.Cr. 385. 

Prior attempt to pass forged in¬ 
strument may be shown. 

Tex.—Leslie v. State, Cr., 47 S.W. 
367. 

Similar crime in another state ex¬ 
cluded where the testimony identify¬ 
ing accused as the same party was 
doubtful. 

S.C.—State v. Lyle, 118 S.E. 803, 125 
S.C. 406. 

Porgery five years before 

Evidence that accused five years 
ago admitted he forged a note was 
inadmissible to identify him as be¬ 
ing the same person who passed 
forged instruments of a different 
kind under wholly different circum¬ 
stances and so long after the ad¬ 
mission of former guilt was alleged 
to have been made. 

Ind.—Cooper v. State, 139 N.E. 184, 
193 Ind. 144. 

45.5 Tex.—Stone v. State, 182 S.W. 
2d 400, 147 Tex.Cr. 489. 

46. Ala.—Wright v. State, 34 So. 
1009, 138 Ala. 69. 

Warren v. State, 25 So.2d 695, 32 
Ala.App. 302, certiorari denied 25 
So.2d 698, 247 Ala. 595. 

Cal.—People v. Morales, 267 P. 570, 
91 C.A. 731. 

Ga.—Ledford v. State, 91 S.E. 924, 
19 Ga.App. 610. 

Idaho.—State v. Lowe, 294 P. 339, 50 
Idaho 96. 

Ill.—People v. Goldstein, 12 N.E.2d 
642, 368 Ill. 50. 

Ky.—Ellis v. Commonwealth, 278 
S.W. 99, 211 Ky. 667. 

La.—State v. Gardner, 5 So.2d 132, 
198 La. 861. 

Md.—Ward v. State, 150 A.2d 257, 
219 Md. 559. 

Minn.—State v. Stuart, 281 N.W. 299, 
203 Minn. 301. 


N.Y.—People v. Anderson, 205 N.Y.S. 
64, 122 Mlsc. 801. 

Okl.—Corpus Juris Secundum cited 
in Lewis v. State, Cr., 335 P.2d 654, 
656—Brown v. State, Cr., 274 P.2d 
! 779—Burns v. State, 117 P.2d 144, 

72 Okl.Cr. 409—Arnold v. State, 178 
P. 897, 15 Okl.Cr. 519. 

Tex.—Taylor v. State, 81 S.W. 933, 
47 Tex.Cr. 101. 

So under statute 

Ohio.—Richards v. State, 183 N.E. 
36, 43 Ohio App. 212. 

47. S.C.—State v. Lyle, 118 S.E. 803, 
125 S.C. 406. 

48. S.C.—State v. Lyle, supra. 

Tex.—Hancock v. State, 58 S.W.2d 

129, 123 Tex.Cr. 154. 

49. Tex.—Williams v. State, 68 S. 
W.2d 501, 125 Tex.Cr. 410. 

50. Ark.—McCoy v. State, 257 S.W. 
386, 161 Ark. 658. 

Cal.—People v. Bird, 56 P. 639, 124 
C. 32. 

Ill.—People v. Dunham, 166 N.E. 97, 
334 Ill. 516—People v. Vammar, 
150 N.E. 628, 320 Ill. 287. 

La.—State v. McBrayer, 177 So. 669, 
188 La. 567. 

Mass.—Costelo v. Crowell, 2 N.E. 698, 
139 Mass. 588. 

Okl.—Lewis v. State, Cr., 335 P.2d 
654. 

Tex.—Pry v. State, 215 S.W. 560, 
86 Tex.Cr 73. 

Utah.—State v. Green, 57 P.2d 750, 
89 Utah 437. 

51. Ala,—Crow v. State, 183 So. 
897, 28 Ala.App. 319. 

Ariz.—Lewis v. State, 256 P. 1048, 
32 Ariz. 182. ! 

Ill.—People v. Ciralsky, 196 N.E. 733, 
360 Ill. 554—People v. Greenspawn, 
179 N.E. 98, 346 Ill. 484—People v. 
Ernst, 138 N.E. 116, 306 Ill. 452. 
Ind.—Todd v. State, 101 N.E.2d 45, 
229 Ind. 664. 

Neb.—Taylor v. State, 207 N.W. 207, 
114 Neb. 257. 

Tex.—Pry v. State, 215 S.W. 560, 
86 Tex.Cr. 73—Carrell v. State, 184 
S.W. 190, 79 Tex.Cr. 231. 

16 C.J. p 599 note 7—26 C.J. p 967 
notes 75, 77 p 971 note 58. 

4t Strict proof’ required. 

Ill.—People v. Greenspawn, 179 N.E. 
98, 346 Ill. 484. 

Proof beyond a reasonable doubt j 
required. j 

Tex.—Hancock v. State, 58 S.W.2d | 
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129, 123 Tex.Cr. 154—Pry v. State, 
215 S.W. 560, 86 Tex.Cr. 73. 
Extra-judicial confession is insuffi¬ 
cient proof. 

Cal.—People v. McWilliams, 4 F.2d 
601, 117 C.A. 732. 

Circumstantial evidence held suffi¬ 
cient 

Okl.—Burns v. State, 117 P.2d 144, 72 
Okl.Cr. 409. 

52. Ariz.—Lewis v. State, 256 P. 
1048, 32 Ariz. 182. 

Cal.—People v. Bird, 56 P. 639, 124 
C. 32. 

Ky.—Wallace v. Commonwealth, 18 
S.W.2d 290, 229 Ky. 776. 

Tex.—Pry v. State, 215 S.W. 560, 
86 Tex.Cr. 73—Carrell v. State, 184 
S.W. 190, 79 Tex.Cr. 231. 

W.Va.—State v. Lowry, 24 S.E. 561, 
42 W.Va. 205. 

26 C.J. p 967 note 77. 

Absence of authority must be 
shown. 

Colo.—Owen v. People, 195 P.2d 953, 
118 Colo. 415. 

Neb.—Taylor v. State, 207 N.W. 207, 
114 Neb. 257. 

Positive identification required. 

Ill.—People v. Greenspawn, 179 N.E. 
98, 346 Ill. 484. 

Intent of earlier acts need not be 
proved where the act charged appears 
to involve a series of similar acts in 
fulfillment of a common plan, as the 
mass has a cumulative value that 
gives meaning to the parts. 

N.Y.—People v. Gerks, 153 N.E. 36, 
243 N.Y. 166. 

Knowledge by accused of falsity of 
other Instruments need not be shown. 
Utah.—State v. Lanos, 223 P. 1065, 63 
Utah 151. 

53. N.Y.—People v. Dolan, 78 N.E. 
569, 186 N.Y. 4, 116 Am.St.Rep. 521, 
9 Ann.Cas. 453. 

16 C.J. p 599 note 6. 

In custody of P. B, I. 

Ga.—Bedgood v. State, 112 S.E.2d 
430, 100 Ga.App. 736. 

54. Cal.—People v. Bird, 56 P. 639, 
124 C. 32. 

Order of testimony as to corpus de¬ 
licti generally see infra § 1046. 
Corpus delicti held established 
Cal.—People v. Carmona, 251 P. 315, 
80 C.A. 159. 

55. Cal.—People v. Eppstein, 290 P„ 
1054, 108 C.A. 72. 
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Time of former offenses. The period of time dur¬ 
ing which former forgeries must have occurred to be 
admissible has been held within the trial court’s 
discretion. 56 It has been required that the other 
offenses sought to be shown be in sufficient proximity 
to the one charged, in point of time or circum¬ 
stance, as to create the inference that accused in¬ 
tended to perpetrate the forgery charged or knew 
that the instrument uttered was spurious, 57 or that 
the motive prompting the former forgery was pres¬ 
ent in the commission of the subsequent one. 58 

Subsequent offenses. The fact that the other 
acts of forgery occurred subsequent to the principal 
offense charged does not, by the majority view, 
render evidence thereof inadmissible, 58 - 5 at least 
where the subsequent offenses are not too re¬ 
mote, 58 - 10 and such evidence may be offered to 
show criminal intent and a common scheme or gen¬ 
eral design. 58 * 15 However, it has been held that evi¬ 
dence of a forging or uttering subsequent to the 
one charged is not admissible unless the latter is 
in some way a part of a connected scheme to de- 
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fraud, 59 or unless there is also proof of a similar 
offense prior to the one charged. 60 

Different and dissimilar offenses. While evidence 
of a different and dissimilar offense is not admissible 
where it has no relevancy to the charge of for¬ 
gery, 60 - 5 transactions which are so related to, and 
connected with, the forgery charged as to be other¬ 
wise admissible are not inadmissible because they 
tend to prove a wholly dissimilar crime, 61 particu¬ 
larly where they constitute part of a connected or 
continuous transaction on the part of accused. 62 Ac¬ 
cordingly, evidence of such offenses may be admis¬ 
sible as showing his fraudulent intent, 63 guilty 
knowledge, 64 motive, 65 or a system, scheme, or con¬ 
spiracy, 66 or as tending to show how accused may 
have become possessed of the instrument forged. 67 
Moreover, where the forgery charged was committed 
to conceal a different crime, the latter is admissible 
as part of the transaction. 68 On the other hand, 
evidence of a different offense occurring after the 
forgery charged has been held incompetent. 69 


66. Ind.—Cooper v. State, 139 N.E. 
184, 193 Ind. 144. 

Wyo.— Corpus Juris Secundum cited 
In State v. Grider, 284 P.2d 400, 
406, 74 Wyo. 88, rehearing denied 
288 P.2d 766, 74 Wyo. 88. 

57- Ill.—People v. Greenspawn, 179 
N.E. 98, 346 I1L 484—People v. 
Ernst, 138 N.E. 116, 306 Ill. 452. 
Okl.—Lewis v. State, Cr., 335 P.2d 
654. 

58. Ind.—Cooper v. State, 139 N.E. 
184, 193 Ind. 144. 

68.5 Minn.—State v. Bock, 39 N.W. 

2d 887, 229 Minn. 449. 

Okl.—Lewis v. State, Cr., 335 P.2d 
654. 

Or.—State v. McGowan, 345 P.2d 831, 
218 Or. 455. 

58.10 N.Y.—People v. Butman, 24 N. 

Y.S.2d 334, 260 App.Dlv. 784. 
Evidence held not too remote 
Evidence of subsequent offenses 
was not too remote where checks in¬ 
volved in the crimes charged were 
dated Feb. 25, 1936, while the dates 
of those involved in the other trans¬ 
actions ran from June 19, 1936 to 
Nov. 26, 1937. 

N.Y.—People v. Rutman, supra. 

58.15 N.Y.—People v. Rutman, su¬ 
pra. 

59. Ohio.—Devere v. State, 5 Ohio 
Cir.Ct. 509, 3 Ohio Cir.Dec. 249. 

26 C.J. p 971 note 62. 

60. Ill.—People v. Chronister, 41 N. 
E.2d 750, 379 Ill. 617—People v. 
Moone, 166 N.E. 481, 334 Ill. 590- 
People v. Moshiek, 153 N.E. 720, 323 
HL 11. 


60.5 Illicit relations 

Minn.—State v. Gress, 84 N.W.2d 616, 
250 Minn. 337. 

61. Cal.—People v. Lamb, 283 P.2d 
727, 133 C.A.2d 179, certiorari de¬ 
nied 76 S.Ct. 316, 350 U.S. 941, 100 
L.Ed. 821—People v. Ball, 282 P. 
971, 102 C.A. 353—People v. Klop- 
fer, 214 P. 878, 61 C.A. 291. 

La.—State v. Wilde, 38 So.2d 72, 214 
La. 453, certiorari denied 69 S.Ct. 
1484, 337 U.S. 932, 93 L.Ed. 1739, 
rehearing denied 70 S.Ct. 29, 338 U. 
S. 842, 94 L.Ed. 515. 

Mont.— Corpus Juris Secundum quot¬ 
ed in State v. Phillips, 264 P.2d 
1009, 1016, 127 Mont. 381. 

Okl.— Corpus Juris Secundum quoted 
in Smith v. State, Cr., 291 P.2d 378, 
380. 

Wash.—State v. McDonald, 200 P. 
326, 116 Wash. 668. 

16 C.J. p 599 note 14. 

Burglary 

Cal.—People v. Ball, 282 P. 971, 102 
C.A. 353. 

Okl.—Smith v. State, Cr., 291 P.2d 
378. 

Larceny 

Cal.—People v. Klopfer, 214 P. 878, 
61 C.A. 291. 

Subornation of perjury 

Cal.—People v. Horowitz, 161 P.2d 
833, 70 C.A.2d 675. 

62. Mo.—State v. Morro, 280 S.W. 
697, 313 Mo. 114. 

Mont.— Corpus Juris Secundum quot¬ 
ed in State v. Phillips, 264 P.2d 
1009, 1016, 127 Mont. 381. 

Okl.— Corpus Juris Secundum quoted 
in Smith v. State, 291 P.2d 378, 380. 

838 


, Or.—State v. Swank, 195 P. 168, 99 
Or. 571. 

63. Cal.—People v. Horowitz, 161 P. 
2d 833, 70 CA..2d 675. 

Or.—State v. Swank, 195 P. 168, 99 
Or. 571. 

64. Cal.—People v. Klopfer, 214 P. 
878, 61 C.A. 291. 

65. Cal.—People v. Horowitz, 161 P. 
2d 833, 70 C.A.2d 675—People v. 
Klopfer, 214 P. 878, 61 C.A. 291. 

Ohio.—Richards v. State, 183 N.E. 36, 
43 Ohio App. 212. 

Or.—State v. Swank, 195 P. 168, 99 
Or. 571. 

Tex.—Rouse v. State, 267 S.W. 275, 
98 Tex.Cr. 586. 

66. Cal.—People v. Klopfer, 214 P. 
878, 61 C.A. 291. 

Ohio.—Richards v. State, 183 N.E. 36, 
43 Ohio App. 212. 

67. Wash.—State v. McDonald, 200 
P. 326, 116 Wash. 668. 

Killin g of payee of check 
Wash.—State v. McDonald, supra. 

68. Mo.—State v. Morro, 280 S.W. 
697, 313 Mo. 114. 

Embezzlement 

Mo.—State v. Morro, supra. 

69. Ill.—People v. Moone, 166 N.E. 
481, 334 Ill. 590. 

Embezzlement 

Ill.—People v. Moone, supra. 
Insuffloient-fuiLds check 
Okl.—Bender v. State, 103 P.2d 565, 
69 Okl.Cr. 392. 

Larceny 

Okl.—Flynn v. State, 96 P.2d 96, 68 
Okl.Cr. 72. 
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Evidence not showing other offenses . Evidence 
which, unless supplemented by other evidence, would 
have no tendency to prove other offenses is obviously 
not objectionable on the ground that it infringes the 
rule excluding evidence of other crimes. 70 

Counterfeiting . The admissibility of evidence, 
including evidence of other offenses, to show in¬ 
tent and scienter in prosecutions for counterfeiting 
is considered in Counterfeiting § 32 a (3). 

§ 691(13). - Gaming 

In prosecutions for gaming, it is the rule that, pro¬ 
vided the offenses shown by the evidence are reasonably 
contemporaneous, and not too remote, evidence other¬ 
wise relevant is not inadmissible because tending to prove 
other offenses, and evidence of similar offenses connected 
with that charged is admissible on the issues in the case; 
but evidence of other ofTenses which are foreign to the 
Issues is inadmissible. 

In prosecutions for gaming and the various related 


offenses falling under that general heading, it is 
the rule, in accordance with the general rules gov¬ 
erning the admissibility of other offenses, discussed 
supra §§ 682-689, that, provided the offenses shown 
by the evidence are reasonably contemporaneous, 
and not too remote, 70 - 50 evidence which is otherwise 
relevant is not rendered inadmissible by the fact 
that it proves or tends to prove other offenses. 71 
However, such evidence is not admissible where it is 
not relevant or proper 71 - 5 at the time it is intro¬ 
duced. 71 - 10 

Evidence of similar offenses connected with the 
offense charged is admissible 72 to show the charac¬ 
ter and uses of the place in which the gaming alleg¬ 
edly occurred, 73 or the character of the business or 
of accused’s activity, 74 as well as to show, with re¬ 
spect to the particular act charged, guilty knowl¬ 
edge, 75 or to show with respect to the particular act 


Shooting of official 

Tex.—Shaver v. State, 221 S.W.2d 
609, 153 Tex.Cr. 193. 

70. Cal.—People v. Jones, 106 P. 724, 
12 C.A. 129. 

70.50 N.Y.—People v. Formato, 143 
N.Y.S.2d 205, 286 App.Div. 357, af¬ 
firmed 132 N.E.2d 894, 309 N.Y. 979. 
Offenses held too remote 

In prosecution for common gam¬ 
bling between Sept. 1, 1952, and Jan. 
18, 1953, evidence that certain of the 
defendants had been convicted of 
gambling In 1947 and 1949 was not 
admissible. 

N.Y.—People v. Formato, supra. 
Subsequent offenses held reasonably 
contemporaneous 

Ohio.—City of Youngstown v. Aiello, 

100 N.E.2d 62, 156 Ohio St. 32. 

71. Cal.—People v. Grayson, 189 P. 
2d 285, 83 C.A.2d 616. 

Wash.— Corpus Juris Secundum cited 
in State v. Lew, 174 P.2d 291, 293, 
26 Wash.2d 394. 

Wyo.—-Tobin v. State, 255 P. 788, 36 
Wyo. 368. 

16 C.J. p 600 note 22. 

Previous conviction for gaming ad- 
mitted 

Tex.—Panyon v. State, 275 S.W. 1076, 

101 Tex.Cr. 527. 

Offer to pay police chief a certain 
sum monthly, made In a conversation 
a year and three or four months be¬ 
fore arrest of accused, may be shown 
as evidence of preparation for com¬ 
mitting the crime, and is not too 
remote. 

Wash.—State v. Stevenson, 13 P.2d 
47, 169 Wash. 10. 

Bookm airing records 
Cal.—People v. Hart, 115 P.2d 546, 46 
CA..2d 230. 

Pa.—Commonwealth v. Mattero, 132 
A.2d 905, 183 PaSuper. 548. 


Sale or possession of intoxicating 
beverages 

Ark.—Clardy v. State, 214 S.W.2d 
232, 213 Ark. 975. 

Iowa.—State v. Rand, 25 N.W.2d 800, 
238 Iowa 250, 170 A.L.R. 289. 
Taking numbers bets 
Md.—Colie v. State, 69 A.2d 497, 193 
Md. 608. 

71.5 Evidence offered for improper 
purpose 

Trial Judge's rulings that he was 
admitting testimony relative to pres¬ 
ence and activities of defendants as 
to gaming house on dates other than 
those mentioned in indictments sole¬ 
ly to show familiarity of witnesses 
with the place and not as a basis of 
conviction on those visits were er¬ 
roneous. 

Pa.—Commonwealth v. Polin, 12 A. 2d 
798, 140 Pa.Super. 18. 

71.10 Character of accused not yet 
in issue 

N.Y.—People v. De Lucia, 198 N.Y.S. 
2d 634, 21 Misc.2d 943. 

72. Cal.—People v. Donaldson, 278 
F.2d 739, 130 C.A.2d 250. 

La.—State v. Jouvet, 68 So.2d 741, 
224 La. 15. 

Md.—Hunter v. State, 69 A.2d 505, 
193 Md. 596. 

Mont.—State v. Hovland, 169 P.2d 
341, 118 Mont. 454. 

Ohio.—State v. Berkman, 74 N.E.2d 
411, 79 Ohio App. 432. 

Betting on different kinds of events 
Cal.—People v. Cahan, 273 P.2d 64, 
126 C.A.2d 785. 

General statement as to previous 
gaming by accused. 

Wash.—State v. Wilson, 36 P. 967, 9 
Wash. 16. 

Accused’s reputation as gambler, 
and reputation of apartment as gam¬ 
bling house, two years before. 


Ga.—Bashinski v. State, 50 S.E. 64, 

122 Ga, 164. 

Previous charge dismissed 

Cal.—People v. Fox, 272 P.2d 832, 126 
C.A.2d 660. 

73. Colo.—Chase v. People, 2 Colo. 
509. 

La.—State v. Behan, 37 So. 607, 113 
La. 701. 

Status of room on particular day 
In prosecution on charge of keep¬ 
ing a room to be used for gambling 
on a certain day, evidence that de¬ 
fendants and their clerks in that 
room which was used for sale of 
newspapers and magazines had, in 
the three months preceding, often 
been arrested and pleaded guilty to 
the charges of gambling committed 
in that room was competent as tend¬ 
ing to prove the status of the room 
on the day in question. 

Ohio.—State v. Berkman, 74 N.E.2d 
411, 79 Ohio App. 432. 

74. Vt.—State v. Hirsch, 100 A. 877, 
91 Vt. 330. 

Bookmaking 

Cal.—People v. Woods, 218 P.2d 981, 
35 C.2d 504. 

People v. Kozakis, 228 P.2d 58, 
102 C.A.2d 662. 

N.Y.—People v. Goldstein, 65 N.E.2d 
169, 295 N.Y. 61. 

75. Ark.—Cain v. State, 233 S.W. 
779, 149 Ark. 616. 

Cal.—People v. Donaldson, 278 P.2d 
739, 130 C.A.2d 250. 

Ga.—Bashinski v. State, 51 S.E. 499, 

123 Ga. 508. 

La.—State v. Jouvet, 68 So.2d 741, 
224 La. 15. 

State v. Agudo, 5 L&A.nn. 185. 
Mich.—People v. Murphy, 214 N.W. 
165. 239 Mich. 60. 

Vt.—-State v. Hirsch, 100 A. 877, 91 
Vt. 330. 
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§§ 691 (13)—691 (14) CRIMINAL LAW 

charged criminal intent, 76 motive, 76 - 5 consciousness 
of guilt, 77 and identity 78 of accused, accused’s own¬ 
ership, possession, or control of the premises, 79 and 
a common scheme, system, plan, or method of oper¬ 
ation, 80 or a conspiracy. 81 Likewise, similar offens¬ 
es which, with that charged, constitute a single 
transaction or a continuing offense are admissible. 82 

On the other hand, evidence of other offenses 
which are wholly foreign to the issues being tried, 83 
or were not participated in by all persons accused, 84 
will be excluded, under the general rule prohibit¬ 
ing proof of extraneous offenses. 

The admissibility of evidence of other offenses 
in a prosecution for operating a lottery is dis¬ 
cussed infra § 691 (40). 

§ 691(14). - Homicide and Similar Of¬ 

fenses 

a. General rule 


b. Exceptions generally 

c. Particular considerations 

d. Assault with intent to kill 

e. Malicious shooting or wounding 

a. Grenerai Rule 

As a genera! rule, subject to exceptions, evidence 
which shows or tends to show the commission, by the 
accused, of other separate and distinct offenses Is not 
admissible in homicide prosecutions. 

In accordance with the general rules governing 
the admission of evidence of accused’s commission 
of offenses other than the one charged, and the ex¬ 
ceptions thereto, as discussed supra §§ 682-689, evi¬ 
dence which shows or tends to show the commis¬ 
sion, by accused, of other separate and distinct 
crimes is not admissible in homicide cases, 85 unless 
the case falls within one of the exceptions considered 
infra subdivisions b and c of this section. Thus, 
evidence of a separate and distinct criminal offense, 


Wash.—State v. Silver, 279 P. 82, 152 
Wash. 686, certiorari denied Silver 
v. State of Washington, 50 S.Ct. 
460, 281 U.S. 761, 74 L.Ed. 1170. 

16 C.J. p 600 note 26. 

Explanatory proof required 
N.Y.—:People v. Ebel, 90 H.Y.S. 628, 
98 App.Div. 270. 

76. Ark.—Cain v. State, 233 S.W. 
779, 149 Ark. 616. 

Cal.—People v. Donaldson, 278 P.2d 
739, 130 C.A.2d 250. 

La.—State v. Jouvet, 68 So.2d 741, 
224 La. 15. 

State v. Agudo, 5 La.Ann. 185. 
Mo.—State v. Saussele, 265 S.W.2d 
290. 

Ohio.—State v. Berkman, 74 N.E.2d 
411, 79 Ohio App. 432. 

Intentional character of violation 
Mont.—State v. Hovland, 169 P.2d 
341, 118 Mont, 454. 

76.5 Ohio.—State v. Berkman, 74 N. 

E.2d 411, 79 Ohio App. 432. 

Motive for which slot machine kept 
Md.—King v. State, 58 A.2d 663, 190 
Md. 361. 

77. Ga.—White v. State, 56 S.E. 425, 
127 Ga. 273. 

78. Ark.—Cain v. State, 233 S.W. 
779, 149 Ark. 616. 

Ga.—White v. State, 56 S.E. 425, 127 
Ga, 273. 

Wash.—State v. Kaukos, 186 P. 269, 
109 Wash. 20. 

79. Kan.—State v. Harmon, 78 P. 
805, 70 Kan. 476. 

Tex.—Rasor v. State, 121 S.W. 512, 
57 Tex.Cr. 10. 

Wash.—State v. Kaukos, 186 P. 269, 
109 Wash. 20. 

Bribery attempt 

Where accused contended that he 
did not own resort where gambling 


occurred, evidence that a year before 
dates named in indictment accused 
attempted to bribe an officer who 
came to investigate resort was prop¬ 
erly admitted to show that accused 
was interested in the gambling busi¬ 
ness, even though it also tended to 
prove commission of a collateral 
crime. 

Wash.—State v. Lew, 174 P.2d 291, 
26 Wash.2d 394. 

80. Ark.—Cain v. State, 233 S.W. 
779, 149 Ark. 616. 

Cal.—People v. Donaldson, 278 P.2d 
739, 130 C.A.2d 250—People v. 

Grayson, 189 P.2d 285, 83 CA..2d 
516. 

La.—State v. Jouvet, 68 So.2d 741, 
224 La, 15. 

Mont.—Corpus Juris Secundum cited 
in State v. Hovland, 169 P.2d 341, 
343, 118 Mont. 454. 

81. Cal.—People v. Chase, 1 P.2d 60, 
117 C.A.Supp. 775. 

Vt.—State v. Hirsch, 100 A. 877, 91 
Vt. 330. 

82. Cal.—People v. Schwartz, 110 P. 
969, 14 OA. 9. 

Colo.—Wilson v. People, 84 P.2d 463, 
103 Colo. 150. 

Fla,—Freed v. State, 130 So. 459, 100 
Fla, 900. 

La,—State v. Jouvet, 68 So.2d 741, 
224 La. 15. 

Mich.—People v. Murphy, 214 N.W. 
165, 239 Mich. 60. 

Tex.—Parshall v. State, 138 S.W. 759, 
62 Tex.Cr. 177. 

Wash.—State v. Owen, 297 P. 169, 
161 Wash. 324. 

Wyo.—Tobin v. State, 255 P. 788, 36 
Wyo. 368. 

83. Tex.—Porter v. State, 128 S.W. 
2d 395, 137 Tex.Cr. 100—Watson v. 
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State, 225 S.W. 753, 88 Tex.Cr. 227 
—Ah Kee v. State, Cr., 34 S.W. 269. 
Wyo.—State v. Wells, 212 P. 1099, 29 
Wyo. 335—Fields v. Territory, 1 
Wyo. 78. 

16 C.J. p 600 note 23. 

Violation of prohibition law 
Ala.—Windham v. State, 100 So. 457, 
20 Ala.App. 16. 

Prior conviction of keeping gaming 
house excluded 

Ga.—Grace v. State, 92 S.E. 231, 19 
Ga.App. 606. 

84. Miss.—Boyd v. State, 170 So. 
671, 177 Miss. 34. 

85. U.S.—Ramsey v. U. S., C.C.A. 
Okl., 33 F.2d 699—Hale v. U. S., 
C.C.A.Okl., 25 F.2d 430. 

Ala.—Douglass v. State, 58 So.2d 608, 
257 Ala. 269—Peoples v. State, 58 
So.2d 599, 257 Ala. 295—Stephens v. 
State, 40 So.2d 90, 252 Ala, 183. 

McMurtrey v. State, 74 So.2d 528, 
37 Ala.App. 656—Head v. State, 44 
So.2d 441, 35 Ala.App. 71—Scott v. 
State, 37 So.2d 670, 34 Ala.App. 18. 
certiorari denied 37 So.2d 674, 251 
Ala. 440—Osborn v. State, 23 So.2d 
14, 32 Ala.App. 188—Russell v. 

State, 137 So. 460, 24 Ala.App. 496, 
certiorari denied 137 So. 462, 223 
Ala. 523—Johnson v. State, 95 So. 
583, 19 Ala.App. 141—Stovall v. 
State, 93 So. 275, 18 Ala.App. 559- 
Kelly v. State, 88 So. 180, 17 Ala. 
App. 577. 

Alaska.—U. S. v. Krause, 5 Alaska 
565. 

Ariz.—Comancho v. State, 8 P.2d 772, 
39 Ariz. 556. 

Ark.—Moore v. State, 299 S.W.2d 838, 
227 Ark. 544—Carlley v. State, 86 
S.W.2d 36, 191 Ark. 363—Williams 
v. State, 39 S.W.2d 295, 183 Ark. 
870—Davis v. State, 280 S.W. 636, 
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which is in no way related to the crime charged, | and which merely shows accused’s character as a 


170 Ark. 602—Sneed v. State, 219 S. 
W. 1019, 143 Ark. 178. 

Cal.—People v. Parman, 92 P.2d 387, 
14 C.2d 17. 

People v. Berg, 274 P. 433, 96 C. 
A. 430—People v. Coan, 259 P. 998, 
85 C.A. 580. 

Colo.—Reppin v. People, 34 P.2d 71, 
95 Colo. 192. 

D.C,—Crawford v. U. S., 41 F.2d 979, 
59 App.D.C. 356. 

Fla.—Coston v. State, 190 So. 520, 
139 Fla. 250—Rhodes v. State, 140 
So. 309, 104 Fla. 520. 

Ga.—Anderson v. State, 57 S.E.2d 
563, 206 Ga. 527—Lanier v. State, 
1 S.E.2d 405, 187 Ga. 534—Fluker v. 
State, 193 S.E. 749, 184 Ga. 809- 
King v. State, 142 S.E. 160, 166 
Ga. 10—Booth v. State, 127 S.E. 
733, 160 Ga. 271—Little v. State, 
105 S.E. 359, 150 Ga. 728—Fountain 
v. State, 101 S.E. 294, 149 Ga. 511, 
conformed to 101 S.E. 712, 24 Ga. 
App. 558. 

Weldon v. State, 94 S.E. 326, 21 
Ga.App. 330. 

III.—People v. Donaldson, 134 N.E.2d 
776, 8 I11.2d 510—People v. Polenik, 
95 N.E.2d 414, 407 Ill. 337—Peo¬ 
ple v. Basile, 190 N.E. 307, 356 III. 
171—People v. White, 180 N.E. 415, 
347 Ill. 576—People v. Dorr, 178 N. 
E. 476, 346 Ill. 295—People v. 
Popescue, 177 N.E. 739, 346 Ill. 142, 
77 A.L.R. 1199—People v. Williams, 
147 N.E. 443, 316 Ill. 575—People v. 
Sterankovich, 145 N.E. 172, 313 

III. 556—People v. Tokoly, 144 N.E. 
508, 313 Ill. 177—People v. Jones, 
143 N.E. 479, 312 Ill. 190—People v. 
Heffernan, 143 N.E. 411, 312 Ill. 
66—People v. Meisner, 142 N.E. 
482, 311 Ill. 40—People v. Lane, 
133 N.E. 267, 300 III. 422—People 
v. Hobbs, 130 N.E. 779, 297 Ill. 399 
—People v. Scott, 129 N.E. 798, 296 
Ill. 268—People v. Andrae, 129 N.E. 
178, 295 Ill. 445—People v. Stein- 
kraus, 126 N.E. 202, 291 Ill. 283- 
People v. McDowell, 120 N.E. 482, 
284 Ill. 504—People v. Ahrling, 116 
N.E. 764, 279 Ill. 70—People v. 
King, 114 N.E. 601, 276 Ill. 138. 
Iowa.—State v. Dillman, 168 N.W. 

204, 183 Iowa 1147. 

Kan.—State v. Myrick, 317 P.2d 485, 
181 Kan. 1056—State v. Callahan, 
296 P.2d 652, 179 Kan. 603—State v. 
Palmer, 251 P.2d 225, 173 Kan. 
560. 

Ky.—Shepperd v. Commonwealth, 3 22 
S.W.2d 115—Blackburn v. Com¬ 
monwealth, 234 S.W.2d 178, 314 

Ky. 22—Hall v. Commonwealth, 182 
S.W.2d 890, 298 Ky. 299—Butler v. 
Commonwealth, 144 S.W.2d 510, 284 
Ky. 276—Morgan v. Common¬ 
wealth, 142 S.W.2d 123, 283 Ky. 588 
—Siler v. Commonwealth, 134 S. 
W.2d 945, 280 Ky. 830—Thorns- 
berry v. Commonwealth, 75 S.W.2d 
1079, 256 Ky. 166—Crawford v. 


Commonwealth, 44 S.W.2d 286, 241 
Ky. 391—Karsner v. Common¬ 
wealth, 32 S.W.2d 43, 235 Ky. 710 
—Crenshaw v. Commonwealth, 12 
S.W.2d 336, 227 Ky. 223—Shrout 
v. Commonwealth, 11 S.W.2d 726, 
226 Ky. 660—Harris v. Common¬ 
wealth, 11 S.W.Sd 410, 226 Ky. 584 
—Maiden v. Commonwealth, 9 S. 
W.2d 1018, 225 Ky. 671—Warren 
v. Commonwealth, 1 S.W.2d 774, 
222 Ky. 460—Johnson v. Common¬ 
wealth, 290 S.W. 325, 217 Ky. 565 
—Wireman v. Commonwealth, 277 
S.W. 822, 211 Ky. 495—Wireman 
v. Commonwealth, 273 S.W. 68, 209 
Ky. 551—Wireman v. Common¬ 
wealth, 261 S.W. 862, 203 Ky. 57— 
Blackerby v. Commonwealth, 255 
S.W. 824, 200 Ky. 832—Wooton v. 
Commonwealth, 255 S.W. 153, 200 
Ky. 588 —Commonwealth v. Clark, 
254 S.W. 1051, 200 Ky. 358—Martin 
v. Commonwealth, 245 S.W. 869, 
197 Ky. 43—Steele v. Common¬ 
wealth, 232 S.W. 646, 192 Ky. 22 3 
—Brashear v. Commonwealth, 199 
S.W. 21, 178 Ky. 492. 

La.—State v. Taylor, 133 So. 349, 
172 La. 20. 

Md.—State v. Dobbs, 129 A. 275, 148 
Md. 34—Cothron v. State, 113 A. 
620, 138 Md. 101. 

Mass.—Commonwealth v. Banuchi, 
141 N.E.2d 835, 335 Mass. 649. 

Mich.—People v. Padgett, 11 N.W.2d 
235, 306 Mich. 545—People v. Wy- 
socki, 255 N.W. 160, 267 Mich. 52- 
People v. Rajona, 175 N.W. 577, 
208 Mich. 633. 

Minn.—State v. Nelson, 181 N.W. 850, 
148 Minn. 285. 

Miss.—Watson v. State, 55 So.2d 441, 
212 Miss. 78 8—Corpus Juris q.uoted 
in Stone v. State, 49 So.2d 263, 266, 
210 Miss. 218—Irby v. State, 185 
So. 812—Carter v. State, 145 So. 
739, 167 Miss. 331—Corpus Juris 
Ctuoted in Hurd v. State, 102 So. 

293, 295, 137 Miss. 178. 

Mo.—State v. Duncan, 254 S.W.2d 
628—State v. Slaten, 252 S.W.2d 
330—State v. Wolff, 87 S.W.2d 436, 
337 Mo. 1007—State v. Houston, 
292 S.W. 728—State v. Aurentz, 
263 S.W. 178—State v. Cole, 213 S. 
W. 110. 

Nev.—State v. McKay, 165 P.2d 389, 
63 Nev. 118, rehearing denied 167 
P.2d 476, 63 Nev. 180. 

N.J.—State v. Kociolek, 118 A.2d 812, 
20 N.J. 92—State v. De Paola, 73 
A.2d 564, 5 N.J. 1—State v. Dono¬ 
hue, 67 A.2d 152, 2 N.J. 381. 

State v. Young, 108 A. 215, 93 
N.J.Law 396. 

N.M.—State v. Bassett, 194 P. 867, 
26 N.M. 476. 

N.Y.—People v. Smith, 281 N.Y.S. 

294, 245 App.Div. 69—People v. 
Marcellus, 172 N.Y.S. 386, 184 App. 
Div. 711, 37 N.Y.Cr. 192. 
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N.C.—State v. Fowler, 53 S.E.2d 853, 
230 X.C. 470. 

Ohio.—State v. Urick, App., 58 N.E. 
2d 216. 

Okl.—Anderson v. State, 209 P.2d 721, 
90 OkI.Cr. 1—Bradley v. State, 187 
P.2d 677, 85 OkI.Cr. 28S—Phillips v. 
State, 185 P.2d 239, 85 OkI.Cr. 81— 
Thacker v. State, 26 P.2d 770, 55 
Okl.Cr. 161—Quinn v. State, 16 P.2d 
591, 54 OkI.Cr. 179—Call v. State, 

264 P. 643, 69 OkI.Cr. 264—Phillips 
v. State, 203 P. 902, 20 OkI.Cr. 415. 

Or.—State v. Bouse, 264 P.2d 800, 199 
Or. 676—State v. Willson, 233 P. 
259, 113 Or. 450, 39 A.L.R. 84— 
State v. Merlo, 182 P. 153, 82 Or. 
678. 

Pa.—Commonwealth v. Petrillo, 12 
A. 2d 317, 338 Pa. 65—Common¬ 
wealth v. Kluska, 3 A.2d 398, 333 
Pa. 65—Commonwealth v. Gibson, 
119 A. 403, 275 Pa. 338—Common¬ 
wealth v. Haines, 101 A. 641, 257 
Pa. 289. 

R. I.—State v. Harris, 152 A.2d 106. 

S. C.—State v. Britt, 111 S.E.2d 669, 
235 S.C. 395—State v. Abercrombie, 
126 S.E. 142, 130 S.C. 358. 

S.D.—State v. Wilcox, 204 N.W. 369, 
48 S.D, 289. 

Tenn.—Mays v. State, 238 S.W. 1096, 
145 Tenn. 118. 

Tex.—Autry v. State, 264 S.W.2d 735, 
159 Tex.Cr. 419—Clark v. State, 

254 S.W.2d 106, 158 Tex.Cr. 180- 
Palmer v. State, 226 S.W.2d 634, 
154 Tex.Cr. 251—Mounts v. State, 
185 S.W.2d 731, 148 Tex.Cr. 177- 
Miller v. State, 146 SW.2d 757, 140 
Tex.Cr. 634—Seals v. State, 127 S. 
W.2d 908, 137 Tex.Cr. 23—Polanco 
v. State, 106 S.W.2d 1057, 133 Tex. 
Cr. 7—Lawrence v. State, 82 S.W. 
2d 647, 128 Tex.Cr. 416—Owens v. 
State, 56 S.W.2d 867, 122 Tex.Cr. 
561—Robidoux v. State, 34 S.W.2d 
863, 116 Tex.Cr. 432—Sanderson v. 
State, 3 S.W.2d 453, 109 Tex.Cr. 
142—Chester v. State, 300 S.W. 57, 
108 Tex.Cr. 150—McRae v. State, 
275 S.W. 1067, 101 Tex.Cr. 411— 
Singleterry v. State, 273 S.W. 593, 
100 Tex.Cr. 399—Graham v. State, 

265 S.W. 592, 98 Tex.Cr. 259— 
Wright v. State, 258 S.W. 174, 96 
Tex.Cr. 471—Browning v. State, 

255 S.W. 1113, 96 Tex.Cr. 103. 

Ya.—Thompson v. Commonwealth, 70 

S.E.2d 284, 193 Va. 704—Zirkle v. 
Commonwealth, 55 S.E.2d 24, 189 
Va. 862—Ballard v. Commonwealth, 
159 S.E. 222, 156 Va. 980. 

Wash.—State v. Folsom, 183 P.2d 510, 
28 Wash.2d 421—State v. Barton, 
88 P.2d 385, 198 Wash. 268. 

W.Va.—State v. Craig, 61 S.E.2d 283, 
131 W.Va. 714—State v. Foley, 35 
S.E.2d 854, 128 W.Va. 166. 

Wyo.—State v. Vines, 54 P.2d 826, 49 
Wyo. 212. 

16 C.J. p 600 note 30. 
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man who has been previously guilty of another and 
entirely distinct crime, is not admissible. 85 * 5 

However, it is not error to admit evidence show¬ 
ing the possible commission of a crime by someone 
where it is obvious that accused did not commit 
such prior crime, 85 * 10 or at least where there is no 
evidence to connect accused with it, 85 * 15 although it 
may be otherwise where a connection is implied by 
the questions. 85 * 20 Certainly it is not error, under 
the rule considered herein, to admit testimony as to 
the acts of accused where such acts are not crimes 
under the statutes. 85 * 25 


b. Exceptions Generally 

Evidence which shows or tends to show the com¬ 
mission of other offenses should not be excluded in a 
homicide prosecution where it is admissible for some 
other purpose, as where It tends to prove material facts 
as to the homicide. 

Notwithstanding the general rule, discussed supra 
subdivision a of this section, evidence which shows 
or tends to show the commission of other offenses 
should not be excluded on that ground in a homicide 
case where it is otherwise admissible, 86 as where it 
tends to prove facts material in the trial for the 


Conditions for exceptions not shown 

(1) Testimony connecting 1 accused 
with store robbery was inadmissible 
as evidence of another offense for 
which accused was not on trial, in 
absence of showing that testimony 
tended to show intent, motive, or that 
the two offenses were part of a gen¬ 
eral scheme or plan or were part of 
res gestae. 

Nev.—State v. Teeter, 200 P.2d 657, 

65 Nev. 584. 

(2) In prosecution for murder of 
a narcotic informer, admission of 
testimony showing arrest of accused 
by the narcotic agents was error, in 
absence of showing by the state 
that such evidence had a bearing on 
intent or motive of accused in killing 
deceased. 

Tex.—Baylor v. State, 208 S.W.2d 558, 

151 Tex.Cr. 365. 

(3) Statute providing in substance 
that in any criminal case in which 
accused’s motive, intent, absence of 
mistake or accident on his part is 
material, any acts of accused tending 
to show motive, intent, or absence of 
mistake, may be shown in evidence, 
notwithstanding proof may tend to 
show commission of another or sub¬ 
sequent crime by accused, had no ap¬ 
plication to charge of unlawful, un¬ 
intentional killing of another while 
operating motor vehicle, or driving 
motor vehicle at excessive rate of 
speed, or operating motor vehicle 
while under influence of intoxicating 
liquor, and did not authorize evi¬ 
dence of conviction for drunkenness 
on such charges. 

Ohio.—State v. Crawford, App., 105 

2ST.E.2d 443. 

(4) Admission, as part of res ges¬ 
tae, of unlit half of marijuana cig¬ 
arette with evidence that it was 
found by officer at the scene in ac¬ 
cused’s apartment, without showing 
that such evidence was offered to 
prove or establish malice, motive, or 
intent, or that accused was a mari¬ 
juana addict, was under influence of 
that drug at time of crime, or in any 
way connecting It with crime charg¬ 
ed, was error. 

La.—State v. Sears, 46 So.2d 34, 217 

La. 47. 


(5) Other instances. 

Mo.—State v. Reese, 274 S.W.2d 304, 
364 Mo. 1221. 

Tex.—Fawcett v. State, 213 S.W.2d 
830, 152 Tex.Cr. 292. 

nonpayment of state or federal tax¬ 
es 

Mass.—Commonwealth v. Valcourt, 
133 N.E.2d 217, 333 Mass. 706. 

nonviolent crimes 

Cal.—People v. Cavanaugh, 282 P.2d 
53, 44 C.2d 252. 

Murder by poison 

Evidence of unconnected killings 
by poison is inadmissible. 

Conn.—State v. Gilligan, 103 A. 649, 
92 Conn. 526. 

N.Y.—People v. Feldman, 71 N.E.2d 
433, 296 NT.Y. 127, reheard 85 N.E. 
2d 913, 299 N.Y. 153. 

Threat to kill 

In prosecution for threatening to 
kill and to inflict serious bodily in¬ 
jury, permitting state to prove that 
accused had loaned money to prose¬ 
cutrix and had charged her fifty per 
cent interest for six months is prej¬ 
udicial. 

Tex.—Fogel v. State, 68 S.W.2d 1042, 
125 Tex.Cr. 431. 

Theft of pistol 

Testimony of state’s witness that 
pistol with which homicide allegedly 
was committed was his and that he 
had not lent or sold it to accused car¬ 
ried implication that accused had 
stolen pistol and was inadmissible, 
In absence of showing of any issue 
on which such testimony was rele¬ 
vant. 

Ala.—Boggs v. State, 106 So.2d 263, 
268 Ala. 358. 

Driving while intoxicated 

Ga.—Park v. State, 51 S.E.2d 832, 204 
Ga. 766. 

Prior arrests 

Pa.—Commonwealth v. Jones, 50 A.2d 
342, 355 Pa. 594. 

85.5 Ala.—Garner v. State, 114 So. 

2d 385, 269 Ala. 531. 

Ga.—Kelley v. State, 105 S.E.2d 798, 
98 Ga.App. 324. 

Ill.—People v. Polenik, 95 N.E.2d 414, 
407 Ill. 337. 


Kan.—State v. Palmer, 251 P.2d 225, 
173 Kan. 560. 

Ky.—Manning v. Commonwealth, 328 
S.W.2d 421—Horton v. Common¬ 
wealth, 226 S.W.2d 526, 312 Ky. 63. 
Wash.—State v. Lindsey, 177 P.2d 
387, 27 Wash.2d 186, opinion adher¬ 
ed to 181 P.2d 830, 27 Wash.2d 186. 

85.10 Testimony as to aocnsed’s ac¬ 
complice 

Ga.—Smith v. State, 5 S.E.2d 762, 
189 Ga. 169. 

85.15 D.C.—Hall v. U. S., 168 F.2d 
161, 83 U.S.App.D.C. 166, certiorari 
denied 68 S.Ct. 1509, 334 U.S. 853, 
92 L.Ed. 1775, and Gray v. U. S., 
68 S.Ct. 1509, 334 U.S. 853, 92 L.Ed. 
1775, rehearing denied 69 S.Ct. 9, 
335 U.S. 839, 93 L.Ed. 391, and 69 
S.Ct. 9, 335 U.S. 840, 93 L.Ed. 391. 

85.20 Fla.—Thomas v. State, 59 So. 
2d 517. 

85.25 Mutilation of corpse 

(1) In prosecution for murdering 
child, testimony that accused muti¬ 
lated child’s body was not improperly 
admitted on ground that it showed 
an independent crime, since the mu¬ 
tilation of a corpse before interment 
is not an offense under Missouri stat¬ 
utes. 

Mo.—State v. Aitkens, 179 S.W.2d 84, 
352 Mo. 746. 

(2) However, In other jurisdictions 
such mutilation may constitute a 
crime, so that evidence thereof is 
not admissible unless the case falls 
within one of the exceptions to the 
rule. 

Miss.—West v. State, 67 So.2d 366, 
218 Miss. 397. 

86. U.S.—U. S. v. Dalhover, C.C.A 
Ind., 96 F.2d 355, certiorari denied 
Dalhover v. U. S., 59 S.Ct. 100, 305 
U.S. 632, 83 L.Ed. 406, rehearing 
denied 59 S.Ct. 154, 305 U.S. 672, 
83 L.Ed. 436. 

Ala.—Smarr v. State, 68 So.2d 6, 260 
Ala. 30—Beaird v. State, 121 So. 
38, 219 Ala. 46. 

Aplin v. State, 99 So. 734, 19 Ala. 
App. 604. 

Ark.—Banks v. State, 63 S.W.2d 518, 
187 Ark. 962—Adkisson v. State, 
218 S.W. 165, 142 Ark. 15. 
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homicide. 87 Accordingly, evidence is admissible I where it tends to show that the deceased was ac- 


Cal.—People v. Costa, 252 P.2d 1, 40 
C.2d 160—People v. Coefleld, 236 P. 
2d 570, 37 C.2d 865—People v. New- 
son, 230 P.2d 618, 37 C.2d 34—Peo¬ 
ple v. Ellis, 206 P. 753, 188 C. 682. 

People v. Burns, 241 P.2d 30S, 109 
C.A.2d 524, hearing denied 242 P. 
2d 9, 109 C.A.2d 524—People v. 
Cornett, 141 P.2d 916, 61 C.A.2d 
98—People v. Kaye, 111 P.2d 679, 
43 C.A.2d 802—People v. Clark, 233 
P. 980, 70 C.A. 531. 

Colo.—Max v. People, 240 P. 697, 78 
Colo. 178. 

Conn.—State v. Doucette, 157 A.2d 
487, 147 Conn. 95. 

Del.—Garner v. State, 145 A.2d 68. 
Fla.—Savage v. State, 38 So.2d 47— 
Hyman v. State, 12 So.2d 437, 152 
Fla. 446. 

Ga.—Lyles v. State, 109 S.E.2d 785, 
215 Ga. 229—Biegun v. State, 58 S. 
E.2d 149, 206 Ga. 618—McClung v. 
State, 57 S.E.2d 559, 206 Ga. 421— 
Thompson v. State, 50 S.E.2d 74, 
204 Ga. 407—Johnson v. State, 4 S. 
E.2d 639, 188 Ga. 771—Morris v. 
State, 167 S.E. 509, 176 Ga. 243— 
Bradberry v. State, 154 S.E. 344, 
170 Ga. 859—Peek v. State, 116 S. 
E. 629, 155 Ga. 49. 

Trammell v. State, 82 S.E.2d 888, 
90 Ga.App. 357—Griffin v. State, 89 
S.E. 537, 18 Ga.App. 462. 

Idaho.—State v. Cox, 351 P.2d 472. 
Ill.—People v. Jackson, 138 N.E.2d 
528, 9 I11.2d 484—People v. Heis- 
sler, 170 N.E. 685, 338 Ill. 596—Peo¬ 
ple v. Brown, 168 N.E. 403, 326 Ill. 
640—People v. Watkins, 141 N.E. 
204, 309 Ill. 318—People v. Spaul¬ 
ding, 141 N.E. 196, 309 Ill. 292- 
People v. Clone, 127 N.E. 646, 293 
Ill. 321, 12 A.L.B. 267—People v. 
Steinkraus, 126 N.E. 202, 291 Ill. 
283. 

Iowa.—State v. Wallack, 188 N.W. 
131, 193 Iowa 941. 

Kan.—State v. Martin, 265 P.2d 297, 
175 Kan. 373—State v. King, 206 P. 
883, 111 Kan. 140, 22 A.L.R. 1006. 
Ky.—Kelly v. Commonwealth, 267 S. 
W.2d 536—Curnutt v. Common¬ 
wealth, 224 S.W.2d 170, 311 Ky. 359 
—Gadd v. Commonwealth, 204 S. 
W.2d 215, 305 Ky. 318—Edwards v. 
Commonwealth, 182 S.W.2d 948, 
298 Ky. 366—McGuire v. Common¬ 
wealth, 155 S.W.2d 37, 287 Ky. 717 
—Fleming v. Commonwealth, 144 
S.W.2d 220, 284 Ky. 209—Ray v. 
Commonwealth, 113 S.W.2d 851, 272 
Ky. 34—Marcum v. Commonwealth, 
71 S.W.2d 17, 254 Ky. 120—Mays v. 
Commonwealth, 56 S.W.2d 726, 247 
Ky. 85—Kelly v. Commonwealth, 36 
S.W.2d 344, 237 Ky. 690. 

Brown v. Commonwealth, 83 S.W. 
645, 26 Ky.L. 1269. 

Md.—Brown v. State, 150 A.2d 895, 
220 Md. 29—Perrera v. State, 40 A. 
2d 53, 184 Md. 51—Cothron v. State, 
113 A. 620, 138 Md. 101. 


Mass.—Commonwealth v. Velleco, 171 
N.E. 16, 272 Mass. 94. 

Mich.—People v. Harris, 182 N.W. 

673, 214 Mich. 145, 16 A.L.R. 910. 
Minn.—State v. McClendon, 214 N.W. 
782, 172 Minn. 106. 

Miss.—Corpus Juris quoted at length 

in Stone v. State, 49 So.2d 263, 266, 
210 Miss. 218—Hinton v. State, 46 
So.2d 445, 209 Miss. 60S—Bone v. 
State, 41 So.2d 347, 207 Miss. 20- 
Ward v. State, 34 So.2d 720, 203 
Miss. 876—'Warren v. State, 184 So. 
324, 183 Miss. 682—Corpus Juris 
quoted at length ia Hurd v. State, 

102 So. 293, 295, 137 Miss. 178. 

Mo.—State v. Washington, 320 S.W. 

2d 565—State v. Fuller, 302 S.W.2d 
906—Corpus Juris Secundum cited 
in State v. Bolle, 201 S.W.2d 158, 
160—State v. Mangercino, 30 S.W. 
2d 763, 325 Mo. 794. 

N.J.—State v. Donohue, 67 A.2d 152, 
2 N.J. 381. 

State v. Barone, 115 A. 668, 96 N. 
J.Law 417, affirmed 118 A. 927, 98 
N.J.Law 292—Lamble v. State, 114 
A. 346, 96 N.J.Law 231. 

State v. Kudelka, 134 A. 175, 4 
N.J.Misc. 727, affirmed 135 A. 920, 

103 N.J.Law 506. 

N.C.—State v. Ferrell, 172 S.E. 186, 
205 N.C. 640—State v. Hall, 112 S. 
E. 431, 183 N.C. 806. 

Ohio.—Hunt v. State, 181 N.E. 651, 
42 Ohio App. 119. 

Okl.—Guest v. State, 34 P.2d 1082, 

I 56 Okl.Cr. 129—Thacker v. State, 
26 P.2d 770, 55 Okl.Cr. 161—Sango 
v. State, 5 P.2d 400, 52 Okl.Cr. 359 
—Prather v. State, 170 P. 1176, 14 
Okl.Cr. 327. 

Or.—State v. Broadhurst, 196 P.2d 
407, 184 Or. 178, certiorari denied 
69 S.Ct. 1046, 337 U.S. 906, 93 L.Ed. 
1718—State v. Bailey, 170 P.2d 355, 
179 Or. 163—State v. Dennis, 159 
P.2d 838, 177 Or. 73, rehearing de¬ 
nied 161 P.2d 670, 177 Or. 73. 

Pa.—Commonwealth v. Darcy, 66 A. 
2d 663, 362 Pa. 259, certiorari de¬ 
nied 70 S.Ct. 96, 338 TJ.S. 862, 94 L. 
Ed. 528—Commonwealth v. Melis- 
sari, 148 A. 45, 298 Pa. 63. 

Commonwealth v. Boulden, 116 
A.2d 867, 179 Pa.Super. 328. 

Commonwealth v. Mellor, 11 Pa. 
Dist. & Co. 21, affirmed 144 A. 534, 
294 Pa. 339. 

Commonwealth v. Johnson, O. & 
T., 66 Montg.Co. 1. 

R. I.—State v. Crough, 152 A.2d 644. 

S. C.—State v. Jernigan, 153 S.E. 480, 
156 S.C. 509. 

Tex.—Martin v. State, 248 S.W.2d 
126, 157 Tex.Cr. 210—Robinson v. 
State, 238 S.W.2d 193, 156 Tex.Cr. 
6—Miller v, State, 146 S.W.2d 757, 
140 Tex.Cr. 634—Rylee v. State, 
117 S.W.2d 85, 135 Tex.Cr. 87— 
Scott v. State, 26 S.W.2d 263, 114 
Tex.Cr. 631—Pearce v. State, 288 
S.W. 227, 105 Tex.Cr. 369. 
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Utah.—State v. Mares, 192 P.2d 861, 
113 Utah 225—State v. De Weese, 
172 P. 290, 51 Utah 515. 

Vt.—State v. Stacy, 160 A. 257, 104 
Vt. 379, motion denied 160 A. 747, 
104 Vt. 379. 

Va.—Johnson v. Commonwealth, 183 
S.E. 577, 165 Va. 834. 

Wash.—State v. Americk, 256 P.2d 
278, 42 Wash.2d 504—State v. Coe, 
208 P.2d 863, 34 Wash.2d 336. 

16 C.J. p 600 note 32. 

Part of res gestae 

Mo.—State v. Malone, 301 S.W.2d 750 
—State v. Phillips, 299 S.W.2d 431. 
Similar and simultaneous killings 
Ky.—Carson v. Commonwealth, 239 S. 
W.2d 262. 

Mo—State v. Varner, 329 SW.2d 623. 
Evidence of other abortions 

(1) In prosecution for manslaugh¬ 
ter, by destruction of child of preg¬ 
nant woman, prosecutrix’s testimony 
as to other abortions previously per¬ 
formed on her by accused, if admissi¬ 
ble, should have included statement 
as to other elements of previous 
crimes, such as intent to destroy 
child, and want of necessity to pre¬ 
serve mother’s life. 

Or.—State v. Willson, 233 P. 259, 113 
Or. 450, 39 A.L.R. 84. 

(2) In prosecution for murder and 
abortion, testimony tending to prove 
that accused had previously commit¬ 
ted an abortion on another was ad¬ 
missible. 

Ariz.—Hightower v. State, 168 P.2d 
156, 62 Ariz. 351. 

Cal.—People v. Clapp, 153 P.2d 758, 

67 C.A.2d 197. 

Aggravated crime 

Evidence of other crimes connected 
with robbery of bank and murder, 
having otherwise satisfied test re¬ 
garding admissibility, was relevant 
to show aggravated crime. 

Colo.—Abshier v. People, 289 P. 1081, 
87 Colo. 507. 

Evidence as to dismissed count 
Where accused, who had allegedly 
placed a time bomb in an airplane, 
was charged with attempted murder 
and with violation of section of the 
Health and Safety Code dealing with 
malicious use of explosives, but aft¬ 
er both sides had rested the district 
attorney moved to dismiss the count 
dealing with violation of the section 
of the Health and Safety Code on 
ground that the evidence was insuf¬ 
ficient, dismissal of the count did 
not prevent jury from considering 
evidence relative thereto in connec¬ 
tion with counts dealing with at¬ 
tempted murder. 

Cal.—People v. Grant, 233 P.2d 660, 
105 C.A.2d 347. 

87. Ala.—Fuller v. State, 113 So.2d 
153, 269 Ala. 312—Smarr v. State, 

68 So.2d 6, 260 Ala. 30. 
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tually slain by violence; 88 where it shows or tends 
to show that accused had possession of a weapon ; 88 * 5 
where it bears on, or is necessary to prove, the iden¬ 
tity of the weapon with which the homicide was com¬ 


mitted ; ss * 10 where it points to, or tends to identify, 
accused as the slayer of deceased; 89 or where it 
tends to connect accused with the homicide. 90 


Ariz.—Hightower v. State, 158 P.2d 
156, 62 Ariz. 351. 

Ark.—Bevis v. State, 192 S.W.2d 113, 
209 Ark. 624—Jenkins v. State, 87 
S.W.2d 78, 191 Ark. 625. 

Cal.—People v. Burkhart, 297 P. 11, 
211 C. 726. 

Colo.—Williams v. People, 158 F.2d 
447, 114 Colo. 207, 159 A.L.R. 509. 
Fla.—'Williams v. State, 117 So.2d 
473. 

Ga.—Woodward v. State, 28 S.E.2d 
480, 197 Ga, 60. 

Ill.—People v. Marla, 194 N.E. 510, 
359 Ill. 231—People v. Cox, 172 N. 

E. 64, 340 Ill. Ill, 69 A.L.R. 1215- 
People v. Tokoly. 144 N.E. 808, 313 
Ill. 177. 

Neb.—Grandslnger v. State, 73 N.W. 
2d 632, 161 Neb. 419, certiorari de¬ 
nied 77 S.Ct. 104, 352 U.S. 880, 1 L. 
Ed.2d 81. 

N.J.—State v. Donohue, 67 A.2d 152, 
2 N.J. 381. 

Okl.—Johnson v. State, 172 P.2d 337, 
82 Okl.Cr. 437—Steen v. State, 167 

F. 2d 375, 82 Okl.Cr. 141. 

Tex.—Chavira v. State, Cr.App., 319 
S.W.2d 116—Washington v. State, 
286 S.W.2d 629, 162 Tex.Cr. 479— 
Martin v. State, 248 S.W-2d 126, 
157 Tex.Cr. 210—Gardner v. State, 
209 S.W.2d 178, 151 Tex.Cr. 495. 
Va.—Carr v. Commonwealth, 114 S.E. 
791, 134 Va. 656. 

Wash.—State v. Anderson, 116 P.2d 
346, 10 Wash.2d 167. 

Wis.—Herde v. State, 295 N.W. 684, 
236 Wis. 408. 

Wyo.—State v. Lindsay, 317 P.2d 506, 
77 Wyo. 410. 

Speeding motor vehicle 
Mo.—State v. Bolle, 201 S.W.2d 158. 
Driving while Intoxicated 
La-—State v. Nix, 31 So.2d 1, 211 
La. 865, certiorari denied 68 S.Ct. 
100, 332 U.S. 791, 92 L.Ed. 373. 

Okl.—Howard v. State, 199 P.2d 240, 
88 Okl.Cr. 4—Hall v. State, 159 P. 
2d 283, 80 Okl.Cr. 310. 

Long history of accused’s abuse of 
decedent 

Md.—Jones v. State, 35 A.2d 916, 182 
Md. 653. 

Photograph of mutilated body 

Photographs of victim's body, 
which were pertinent, competent, and 
material to show corpus delicti and 
as bearing on Issue of whether crime 
was murder or manslaughter, were 
not inadmissible because they tended 
to establish another crime, the mu¬ 
tilation of a dead body. 

Miss.—West v. State, 67 So.2d 366, 
218 Miss. 397. 

83. Mich.—People v. Foley, 31 N.W. 
94, 64 Mich. 148. 


88.5 Cal.—People v. Kiser, 305 P.2d 
1, 47 C.2d S6B, certiorari denied 
Riser v. People of State of Cali¬ 
fornia, 77 S.Ct. 721, 353 U.S. 930, 1 
L.Ed.2d 724. 

Ill.—People v. Pierce, 57 N.E.2d 345, 
387 Ill. 608. 

La.—State v. Mattio, 31 So.2d 801, 
212 La. 284, certiorari denied 68 S. 
Ct. 145, 332 U.S. 818, 92 L.Ed. 395. 
Mo.—State v. Sarkis, 313 S.W.2d 723. 
Okl.—Doser v. State, 203 P.2d 451, 
88 Okl.Cr. 299. 

Tex.—Martinez v. State, 140 S.W.2d 
187, 140 Tex.Cr. 159, mandate is¬ 
sued 153 S.W.2d 721, 140 Tex.Cr. 
159. 

88.10 Fla.—Williams v. State, 117 
So.2d 473. 

Miss.—Stone v. State, 49 So.2d 263, 

210 Miss. 218. 

Tex.—Washington v. State, 286 S.W. 
2d 629, 162 Tex.Cr. 479. 

89. Ala.—Forrest v. State, 57 So.2d 
385, 257 Ala. 97. 

Ariz.—Lawrence v. State, 240 P. 863, 
29 Ariz. 247, rehearing denied 241 
P. 511, 29 Ariz. 318, and certiorari 
denied 46 S.Ct. 201, 269 U.S. 285, 
70 L.Ed. 425. 

Ark.—Davis v. State, 30 S.W.2d 830, 
182 Ark. 123. 

Cal.—People v. Burkhart, 297 P. 11, 

211 C. 726—People v. Ferdinand, 
229 P. 341, 194 C. 555—People v. 
Nakis, 193 P. 92, 184 C. 105. 

People v. Mazza, 287 P.2d 798, 
135 C.A.2d 587. 

Colo.—Williams v. People, 158 P.2d 
447, 114 Colo. 207, 169 A.L.R. 509. 
Conn.—State v. Chapman, 130 A. 899, 
103 Conn. 453. 

D.C.—Eagles v. U. S., 25 F.2d 546, 
58 App.D.C. 122, certiorari denied 
48 S.Ct. 603, 277 U.S. 609, 72 L.Ed. 
1013. 

Fla.—Williams v. State, 117 So.2d 
473—Singer v. State, 109 So.2d 7. 
Ga.—Biegun v. State, 58 S.E.2d 149, 
206 Ga. 618—Hill v. State, 39 S.E. 
2d 675, 201 Ga. 300—Sisk v. State, 
185 SJE. 777, 182 Ga. 448—Cooper v. 
State, 184 S.E. 716, 182 Ga. 42, 104 
A.L.R. 1309—Morris v„ State, 169 
S.E. 495, 177 Ga. 106. 

New v. State, 22 S.E.2d 192, 68 
Ga.App. 86. 

Ill.—People v. Lenhardt, 173 N.E. 155, 
340 Ill. 538—People v. Reno, 155 
N.E. 329, 324 Ill. 484—People v. 
Murphy, 114 N.E. 609, 276 Ill. 304. 
Ind.—Watts v. State, 95 N.E.2d 570, 
229 Ind. 80. 

Iowa.—State v. Johnson, 267 N.W. 91, 
221 Iowa 8—State v. Johnson, 264 
N.W. 596, 221 Iowa 8—State v. 
Hickman, 193 N.W. 21, 195 Iowa 
765. 


Kan.—State v. Baker, 253 P. 221, 122 
Kan. 552—State v. King, 206 P, 883, 
111 Kan. 140, 22 A.L.R. 1006. 

Ky.—Hord v. Commonwealth, 13 S. 
vv.2d 244, 227 Ky. 439—Smallwood 
v. Commonwealth, 255 S.W. 106, 200 
Ky. 582—Miller v. Commonwealth, 
247 S.W. 956, 197 Ky. 703. 

Miss.—Bryant v. State, 184 So. 70. 
Mo.—State v. Aitkens, 179 S.W.2d 84, 
352 Mo. 746—State v. McKeever, 

101 S.W.2d 22, 339 Mo. 1066—State 
v. Messino, 30 S.W.2d 750, 325 Mo. 
743. 

Nev.—State v. Behiter, 29 P.2d 1000, 
55 Nev. 236. 

N.C.—State v. Biggs, 32 S.E.2d 352, 
224 N.C. 722—State v. Ferrell, 172 
S.E. 186, 205 N.C. 640. 

Ohio.—State v. Rosenberry, 16 N.E.2d 
201, 134 Ohio St. 108. 

Pa.—Commonwealth v. Wable, 114 A. 
2d 334, 382 Pa. 80. 

Commonwealth v. Boulden, 116 
A.2d 867, 179 Pa.Super. 328. 

S.C.—State v. Blanden, 180 S.E. 681, 
177 S.C. 1—State v. Pittman, 134 
S.E. 514, 137 S.C. 75. 

Tex.—Chavira v. State, Cr. f 319 S.W. 
2d 115—Polanco v. State, 106 S.W. 
2d 1067, 133 Tex.Cr. 7. 

Utah.—State v. Mares, 192 P.2d 861, 
113 Utah 225. 

Vt.—State v. Winters, 145 A. 413, 

102 Vt. 36. 

Va.—Huffman v. Commonwealth, 190 
S.E. 265, 168 Va. 668. 

Wash.—State v. O’Donnell, 81 P.2d 
509, 195 Wash. 471. 

Wis.—Herde v. State, 295 N.W. 684, 
236 Wis. 408. 

16 C.J. p 600 note 34. 

Identity as member of mob 
Ky.—Helton v. Commonwealth, 244 
S.W.2d 762. 

Aooused wearing stolen clothes 

Cal.—People v. McMonigle, 177 P.2d 
745, 29 C.2d 730. 

Use of stolen weapon 

Cal.—People v. Trujillo, 194 P.2d 681, 
32 C.2d 105, certiorari denied 
Woodmansee v. People of State of 
Cal., 69 S.Ct. 236, 335 UB. 887, 93 
L.Ed. 426. 

Method of killing 

Cal.—People v. Peete, 169 P.2d 924, 
28 C.2d 306, certiorari denied 67 S. 
Ct. 356, 329 U.S. 790, 91 L.Ed. 677, 
rehearing denied 67 S.Ct. 490, 329 
U.S. 832, 91 L.Ed. 705, certiorari 
denied 67 S.Ct. 1185, 331 U.S. 783, 
91 L.Ed. 1815. 

90. Ariz.—State v. Serna, 211 P.2d 
455, 69 Ariz. 181, appeal dismissed, 
certiorari denied, Serna v. Walters, 
70 S.Ct. 1031, 339 U.S. 973, 94 LJ5d. 
1380. 
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Similarly, evidence has been held admissible, as an 
exception to the general rule, where it shows or tends 
to show accused's state of mind; 90 - 5 where it shows 
or tends to show malice, 91 deliberation, 91 - 5 or pre- 
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meditation, 91 - 10 and the absence of mistake or inad¬ 
vertence in the killing; 91 - 15 where it proves or tends 
to prove motive, 92 or shows or tends to show guilty 


Cal.—People v. Perry, 234 P. 890, 195 

C. 623. 

S. C.—State v. Bullock, 111 S.E.2d 
657, 235 S.C. 356, certiorari grant¬ 
ed Bullock v. South Carolina, 80 S. 
Ct. 959, 362 U.S. 968, 4 L.Ed.2d 900. 

T. infe in chain of evidence 

N.H.—State v. Peters, 10 A.2d 242, 
90 N.H. 438. 

QOS Ala.—Sims v. State, 46 So.2d 
564, 253 Ala. 666. 

Ark.—Thomas v. State, 196 S.W.2d 
486, 210 Ark. 398. 

D.C.—Bell v. U. S., 210 F.2d 711, 93 

U.SApp.D.C. 173, certiorari denied 
74 S.Ct. 682, 347 U.S. 956, 98 L.Ed. 
2d 1101, 77 S.Ct. 684, 353 U.S. 924, 1 
L.Ed.2d 720, and 78 S.Ct. 1002, 356 
U.S. 963, 2 L.Ed.2d 1070. 

Ga.—Edwards v. State, 100 S.E.2d 
172, 213 Ga. 552—Dupree v. State, 
99 S.E.2d 81, 213 Ga. 348—Phillips 
v. State, 57 S.E.2d 655, 206 Ga. 418 
—Emmett v. State, 25 SJE.2d 9, 195 
Ga. 517, certiorari denied 64 S.Ct. 
76, 320 U.S. 774, 88 L.Ed. 1058. 

Brown v. State, 74 S.E.2d 554, 
87 GaApp. 548. 

Ky.—Moss v. Commonwealth, 332 S. 
W.2d 650. 

Okl.—Holman v. State, 262 P.2d 456, 
97 Okl.Cr. 279—Sawyer v. State, 
237 P.2d 167, 94 Okl.Cr. 412—Wil¬ 
liams v. State, 205 P.2d 1164, 89 
Okl.Cr. 146—Johnson v. State, 172 
P.2d 337, 82 Okl.Cr. 437—Steen v. 
State, 167 P.2d 375, 82 Okl.Cr. 141. 

Or.—State v. Long, 244 P.2d 1033, 195 
Or. 81. 

Pa.—Commonwealth v. Boulden, 116 
A.2d 867, 179 Pa.Super. 328. 

Tex.—Flores v. State, 209 S.W.2d 168, 
151 Tex.Cr. 478. 

Indifference to consequences 

Cal.—People v. Costa, 252 P.2d 1, 40 

C.2d 160. 

Depravity of mind 

Fla.—Hutchinson v. State, 102 So.2d 
44. 

Attitude toward police officers 

Cal.—People v. Linden, 338 P.2d 397, 
52 C.2d 1, certiorari denied Linden 
v. California, 80 S.Ct. 127, two 
cases, 361 U.S. 867, 4 L.Ed.2d 106, 
certiorari denied 80 S.Ct. 600, 361 
U.S. 969, 4 L.Ed.2d 549. 

91. Cal.—People v. Mears, 298 P.2d 
40, 142 C.A.2d 198. 

Fla.—Hutchinson v. State, App., 102 
So.2d 44. 

Ga.—Goodman v. State, 191 S.E. 117, 
184 Ga. 315—Lampkln v. State, 88 
S.E. 563, 145 Ga. 40. 

Ill.—People v. Dabney, 146 N.E. 166, 
315 Ill. 320. 

Ind.—Peats v. State, 12 N.E.2d 270, 
213 Ind. 560. 


La.—State v. Guillory/ 9 So.2d 450, 
201 La. 52. 

Miss.—Jones v. State, 76 So.2d 201, 
222 Miss. 3S7—Corpus Juris Secun¬ 
dum quoted in Stone v. State, 49 
So.2d 263, 266, 210 Miss. 218. 

Neb.—Grandsinger v. State, 73 N.W. 
2d 632, 161 Neb. 419, certiorari de¬ 
nied 77 S.Ct. 104, 352 U.S. 880, 1 
L.Ed.2d 81. 

N.J.—State v. Donohue, 67 A.2d 152, 
2 N.J. 381. 

Tex.—Perez v. State, 271 S.W.2d 281, 
160 Tex.Cr. 376—Flores v. State, 
209 S.W.2d 168, 151 Tex.Cr. 78— 
Gilliam v. State, 272 S.W. 154, 100 
Tex.Cr. 67. 

16 C.J. p 601 note 35. 

91.5 Colo.—Williams v. People, 158 
P.2d 447, 114 Colo. 207, 159 A.LJEI. 
509. 

D.C.—Copeland v. U. S., 152 F.2d 769, 
80 U.SApp.D.C. 308, certiorari de¬ 
nied 66 S.Ct. 1010, 328 U.S. 841, 90 
L.Ed. 1815. 

Mo.—State v. Varner, 329 S.W.2d 623. 

Neb.—Grandsinger v. State, 73 N.W. 
2d 632, 161 Neb. 419, certiorari de¬ 
nied 77 S.Ct. 104, 352 U.S. 880, 1 
L.Ed.2d 81. 

91.10 La.—State v. Guillory, 9 So.2d 
450, 201 La. 52. 

Neb.—Grandsinger v. State, 73 N.W. 
2d 632, 161 Neb. 419, certiorari de¬ 
nied 77 S.Ct. 104, 352 U.S. 880, 1 
L.Ed.2d 81. 

N.J.—State v. Roscus, 109 A.2d 1, 16 
N.J. 415. 

91.15 D.C.—Copeland v. U. S., 152 
F.2d 769, 80 U.S.App.D.C. 308, cer- j 
tiorari denied 66 S.Ct. 1010, 328 U. 
S. 841, 90 L.Ed. 1815. 

Fla.—Singer v. State, 109 So.2d 7. 

Ga.—Bell v. State, 31 S.E.2d 109, 71 
GaApp. 430. 

Mo.—State v. Aitkens, 179 S.W.2d 84, 
352 Mo. 746. 

92. U.S.—Carter v. State of Tennes¬ 
see, C.CA.Tenn., 18 F.2d 850. 

Ala.—Fuller v. State, 113 So.2d 153, 
269 Ala. 312—Higginbotham v. 
State, 78 So.2d €37, 262 Ala. 236— 
Smarr v. State, 68 So.2d 6, 260 Ala. 
30—DeSilvey v. State, 16 So.2d 183, 
245 Ala. 163—Patterson v. State, 8 
So.2d 268, 243 Ala. 21. 

Ariz.—Woodson v. State, 247 P. 1103, 
30 Ariz. 448. 

Ark.—Phillips v. State, 82 S.W.2d 
836, 190 Ark. 1004—Banks v. State, 
63 S.W.2d 518, 187 Ark. 962—John¬ 
son v. State, 246 S.W. 516, 156 Ark. 
459—Priest v. State, 241 S.W. 885, 
154 Ark. 145. 

Cal.—People v. Glatman, 340 P.2d 8, 
52 C.2d 283—People v. Merkouris, 
297 P.2d 999, 46 C.2d 540—People 
v. Cavanaugh, 282 P.2d 53, 44 C.2d 
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252—People v. Peete, 169 P.2d 924, 
28 C.2d 306, certiorari denied 67 S. 
Ct. 356, 329 U.S. 790, 91 L.Ed. 677, 
rehearing denied 67 S.Ct. 490, 329 
U.S. 832, 91 L.Ed. 705, certiorari 
denied 67 S.Ct. 1185, 331 U.S. 783, 
91 L.Ed. 1815—People v. Hendrix, 
221 P. 349, 192 C. 441. 

People v. Cornett, 141 P.2d 916, 
61 CA.2d 98—People v. Egan, 23 
P.2d 1042, 133 C.A. 152. 

Colo.—Reppin v. People* 34 P.2d 71, 
195 Colo. 192. 

Del.—State v. Price, 108 A. 385, 7 
Boyce 544. 

D.C.—McHenry v. U. S., 276 F. 761, 
51 App.D.C. 119. 

Fla.—Mackiewicz v. State, 114 So.2d 
684, certiorari denied Mackiewicz 
v. Florida, SO S.Ct. 883, 362 U.S. 
965, 4 L.Ed.2d 879—McVeigh v. 
State, 73 So.2d 694, appeal dis¬ 
missed 75 S.Ct. 210, 348 U.S. 885, 
99 L.Ed. 696—Smithie v. State, 101 
So. 276, 88 Fla. 70. 

Hutchinson v. State, App., 102 
So.2d 44. 

Ga.—Trammell v. State, 104 S.E.2d 
891, 214 Ga. 384—Crawford v. 

State, 84 S.E.2d 354, 211 Ga. 166— 
Phillips v. State, 57 S.E.2d 555, 206 
Ga. 418—Gossett v. State, 48 S.E.2d 
71, 203 Ga. 692—Loughridge v. 
State, 40 S.E.2d 544, 201 Ga. 513- 
Hill v. State, 39 S.E.2d 675, 201 Ga. 
800—McKay v. State, 36 S.E.2d 55, 
200 Ga. 120—Fuller v. State, 30 S. 

E.2d 608, 197 Ga. 714—Woodward 
v. State, 28 S.E.2d 480, 197 Ga. 60— 
Fuller v. State, 26 S.E.2d 281, 196 
Ga. 237—Emmett v. State, 25 S.E. 
2d 9, 195 Ga. 517, certiorari denied 
64 S.Ct. 76, 320 U.S. 774, 88 L.Ed. 
1058—Hunter v. State, 3 S.E.2d 729, 
188 Ga. 215—Black v. State, 199 S. 

E. 810, 187 Ga. 136—Sisk v. State, 
185 S.E. 777, 182 Ga. 448—Williams 
v. State, 170 S.E. 281, 177 Ga. 391 
—Wilson v. State, 160 S.E. 319, 173 
Ga. 275—Waters v. State, 123 S.E. 
806, 158 Ga. 610—Manning v. State, 
111 S.E. 658, 153 Ga. 184—Williams 
v. State, 110 S.E. 286, 152 Ga. 498 
—Mitchell v. State, 109 S.E. 357, 
152 Ga. 375. 

Bell v. State, 31 S.E.2d 109, 71 
GaApp. 430—New v. State, 22 S.E. 
2d 192, 68 GaApp. 86. 

Ill.—:People v. Polenik, 95 N.E.2d 414, 
407 Ill. 337—People v. Laures, 124 
N.E. 585, 289 Ill. 490. 

Ind.—Watts v. State, 95 N.E.2d 570, 
229 Ind. 80—Peats v. State, 12 N.E. 
2d 270, 213 Ind. 560. 

Iowa.—State v. Triplett, 79 N.W.2d 
391, 248 Iowa 339, certiorari dis¬ 
missed 78 S.Ct. 1358, 357 U.S. 217, 
2 LJ3d.2d 1361. 
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knowledge; 98 where it tends to establish a particular | plan, scheme, or system, 94 or to show that accused 


Ky.—Merrifleld v. Commonwealth, 
268 S.W.2d 405, appeal denied and 
certiorari dismissed 75 S.Ct. 360, 
348 U.S. Q35, 99 L.Ed. 732—Helton 
v. Commonwealth, 244 S.W.2d 762 
—Ellison v. Commonwealth, 114 S. 
W.2d 130, 272 Ky. 364—Waters v. 
Commonwealth, 62 S.W. 2d 1027, 
250 Ky. 302—Dewberry v. Com¬ 
monwealth, 44 S.\V.2d 1076, 241 
Ky. 726—Middleton v. Common¬ 
wealth, 264 S.W. 1041, 204 Ky. 
460—Burns v. Commonwealth, 24S 
S.W. 848, 198 Ky. 319—Miller v. 
Commonwealth, 247 S.W. 956, 197 
Ky. 703—McQueen v. Common¬ 
wealth, 244 SW. 681, 196 Ky. 227 
—Morgan v. Commonwealth, 222 S. 
W. 940, 188 Ky. 458. 

Md.—Bryant v. State, 115 A.2d 502, 
207 Md. 565—Wood v. State, 62 A. 
2d 576, 191 Md. 658. 

Mich.—People v. Morehouse, 44 N.W. 
2d 830, 328 Mich. 689, 34 A.L.R.2d 
676, certiorari denied Morehouse v. 
People of State of Michigan, 71 S. 
Ct. 739, 341 U.S. 922, 95 L.Ed. 1335 
—People v. Zabijak, 280 NW. 149, 
285 Mich. 164. 

Miss.—Corpus Juris Secundum quot¬ 
ed in Stone v. State, 49 So.2d 263, 
266, 210 Miss. 218—Walker v. 

State, 30 So.2d 239, 201 Miss. 780- 
Murphy v. State, 92 So. 694, 129 
Miss. 634. 

Mo.—State v. Paglino, 319 S.W.2d 613 
—State v. Williamson, 17 SW. 172, 
106 Mo. 162. 

Neb.—Grandsinger v. State, 73 N.W. 
2d 632, 161 Neb. 419, certiorari de¬ 
nied 77 S.Ct. 104, 352 U.S, 880, 1 L. 
Ed.2d 81. 

N.J.—State v. Noel, 133 A. 274, 102 
N.J.Law 669. 

N.M.—State v. Lord, 84 P.2d 80, 42 
N.M. 638. 

N.Y.—People v. Wolter, 97 N.E. 30, 
203 N.Y. 484. 

People v. Morano, 183 N.Y.S. 483, 
192 App.Div. 432, affirmed 134 N.E. 
576, 232 N.Y. 569. 

N.C.—State v. Smoak, 195 S.E. 72, 
213 N.C. 79. 

Ohio.—State v. Hagert, 58 N.E.2d 399, 
reversed on other grounds 58 N.E. 
2d 764, 144 Ohio St. 316. 

Okl.—Holman v. State, 262 P.2d 456, 
97 Okl.Cr. 279—Sawyer v. State, 
237 P.2d 167, 94 Okl.Cr. 412—Wil¬ 
liams v. State, 205 P.2d 1164, 89 
Okl.Cr. 146—Doser v. State, 203 P. 
2d 451, 88 Okl.Cr. 299—Smith v. 
State, 175 P.2d 348, 83 Okl.Cr. 209. 
Or.—State v. Long, 244 P.2d 1033, 195 
Or. 81—State v. Bailey, 170 P.2d 
355, 179 Or. 163—State v. Rathie, 
199 P. 169, 101 Or. 339, petition de¬ 
nied 200 P. 790, 101 Or. 339—State 
v. Butler, 186 P. 55, 96 Or. 219. 

Pa.—Commonwealth v. Heller, 87 A. 
2d 287, 369 Pa. 457—Common¬ 

wealth v. Wendt, 102 A. 27, 258 Pa. 
325. 


Commonwealth v. Boulden, 116 
A.2d 867, 179 Pa.Super. 328. 

S.C.—State v. Pittman, 134 S.E. 514, 
137 S.C. 75. 

Tex.—Chavira v. State, Cr., 319 SW. 
2d 115—Washburn v. State, Cr., 
318 SW.2d 627, certiorari denied 
Washburn v. Texas, 79 S.Ct. 876, 
359 U.S. 965, 3 L.Ed.2d 834—Perez 
v. State, 271 S.W.2d 281, 160 Tex. 
Cr. 376—Flores v. State, 209 SW. 
2d 168, 151 Tex.Cr. 78—Banks v. 
State, 95 SW.2d 421, 130 Tex.Cr. 
505—Fritts v. State, 42 SW T .2d 609, 
119 Tex.Cr. 412—Welk v. State, 265 
SW. 914, 99 Tex.Cr. 235—Burks v. 
State, 260 SW. 181, 97 Tex.Cr. 113 
—Maddox v. State, 254 SW. 800, 95 
Tex.Cr. 429—Haley v. State, 209 S. 
W. 675, 84 Tex.Cr. 629, 3 A.L.R. 779 
—Dozier v. State, 199 S.W. 287, 82 
Tex.Cr. 321. 

Utah—State v. Mares, 192 P.2d 861, 
113 Utah 225—State v. De Weese, 
172 P. 290, 51 Utah 515. 

Wash.—State v. Gaines, 258 P. 508, 
144 W'ash. 446, rule ordered to 
show why certiorari should not be 
denied Gaines v. State of Wash¬ 
ington, 48 S.Ct. 339, 276 U.S. 607, 
72 L.Ed. 728, error dismissed and 
certiorari denied 48 S.Ct. 468, 277 
U.S 81, 72 L.Ed. 793—State v. Spa- 
doni, 243 P. 854, 137 Wash. 684. 
Wis.—Herde v. State, 295 N.W. 684, 
236 Wis. 408—Magnuson v. State, 
203 N.W. 749, 187 Wis. 122. 

16 C.J. p 601 note 36. 

Strength of motive 
Okl.—Doser v. State, 203 P.2d 451, 
88 Okl.Cr. 299. 

Killing in attempt to escape 

The prosecution, in a trial for 
murder committed by a prisoner in 
jail, need not put in evidence the 
proceedings taken on the examina¬ 
tion of accused before his imprison¬ 
ment, in order to show that at the 
time of the murder he was lawfully 
imprisoned on a charge of felony, it 
being shown that he was arrested 
on a valid warrant, and examined 
before a duly authorized magistrate, 
and held to answer, and that com¬ 
mitments were then made and deliv¬ 
ered to the sheriff. 

N.Y.—People v. Johnson, 17 N.E. 684, 
110 N.Y. 134, 16 N.Y.St.R. 846. 

Inquiry as to deceased’s Insurance 

Ga.—Lyles v. State, 109 S.E.2d 785, 
215 Ga. 229. 

Homosexual relations 
Ind.—Kallas v. State, 83 N.E.2d 769, 
227 Ind. 103, certiorari denied 69 
S.Ct. 744, 336 U.S. 940, 93 L.Ed. 
1098. 

Intimate relations 

Cal.—People v. Duncan, 164 P.2d 313, 
72 C.A.2d 247. 

Minn.—State v. Gayle, 48 N.W.2d 44, 
234 Minn. 186. 
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r 93. Cal.—People v. Dabb, 197 P.2d 
1, 32 C.2d 491—People v. Peete, 169 
P.2d 924, 28 C.2d 306, certiorari de¬ 
nied 67 S.Ct. 356, 329 U.S. 790, 91 
L.Ed. 677, rehearing denied 67 S.Ct 
490, 329 U.S. 832, 91 L.Ed. 705, cer¬ 
tiorari denied 67 S.Ct. 1185, 331 U. 
S. 783, 91 L.Ed. 1815—People v. 
Morani, 236 P. 135, 196 C. 154. 

Ill.—People v. Schultz-Knighten, 115 
N.E. 140, 277 Ill. 238. 

Ind.—Peats v. State, 12 N.E.2d 270, 
213 Ind. 560. 

Mo.—State v. Aitkens, 179 S.W.2d 84, 
352 Mo. 746. 

N.C.—State v. Biggs, 32 S.E.2d 352, 
224 N.C. 722—State v. Smoak, 195 

5. E. 72, 213 N.C. 79. 

Okl.—Doser v. State, 203 P.2d 451, 88 
Okl.Cr. 299. 

Pa.—Commonwealth v. Boulden, 116 
A.2d 867, 179 Pa.Super. 328. 

M a nn er of keeping dogs 

In prosecution for manslaughter 
because of an attack by mischievous 
bulldogs, owned by accused who was 
engaged in breeding such dogs, al¬ 
lowing witnesses to testify concern¬ 
ing attacks by accused’s dogs made 
on them several years prior to homi¬ 
cide, for purpose of showing knowl¬ 
edge of accused in keeping dogs in 
such insecure manner that it was 
possible that they would escape from 
inclosure and attack people, was not 
error. 

Fla.—Munn v. State, 30 So.2d 501, 
158 Fla. 892. 

Presumption from repeated acts 

Although a single abortion may 
have been committed for a sufficient 
reason and with no criminal inten¬ 
tion, repeated acts of that character 
may create a reasonable presumption 
that they were not done to preserve 
life or ignorantly, but with criminal 
intent and knowledge. 

Ill.—People v. Gleitsmann, 51 N.E.2d 
261, 384 Ill. 303. 

94. Ala.—Smarr v. State, 68 So.2d 

6, 260 Ala. 30. 

Cal.—People v. Merkouris, 297 P.2d 
999, 46 C.2d 540—People v. Coefleld, 
236 P.2d 570, 37 C.2d 865—People 
v. McMonigle, 177 P.2d 745, 20 C.2d 
730—People v. Peete, 169 P.2d 924, 
28 C.2d 306, certiorari denied 67 S. 
Ct. 356, 329 U.S. 790, 91 L.Ed. 677, 
rehearing denied 67 S.Ct. 490, 329 
U.S. 832, 91 L.Ed. 705, certiorari 
denied 67 S.Ct. 1185, 331 U.S. 783, 
91 L.Ed. 1815—People v. King, 90 
P.2d 291, 13 C.2d 521—People v. 
Northcott, 289 P. 634, 209 C. 639, 
70 A.L.R. 806—People v. Arnold, 
250 P. 168, 199 C. 471—People v. 
Yeager, 229 P. 40, 194 C. 452. 

People v. Mazza, 287 P.2d 798, 
135 C.A.2d 587—People v. Burns, 
241 P.2d 308, 109 C.A.2d 524, hear¬ 
ing denied 242 F.2d 9, 109 C.A.2d 
524—People v. Webster, 179 P.2d 
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is one of an organization banded together to commit | the evidence shows or tends to show a particular 
crimes of the nature charged; 94 - 5 or finally where | intent. 95 


633, 79 C.A.2d 321—People v. 

Braun, 88 P.2d 728, 31 C.A.2d 593- 
People v. Jo Fong, 210 P. 548, 59 

C.A. 259—People v. Northcott, 189 
P. 704, 45 C.A. 706. 

Colo.—-Archina v. People, 307 P.2d 
1083, 135 Colo. 8—Ferguson v. Peo¬ 
ple, 192 P.2d 523, 118 Colo. 54. 

Fla.—Williams v. State, 117 So.2d 
473—Singer v. State, 109 So.2d 7. 
Ga.—Lyles v. State, 109 S.E.2d 785, 
215 Ga. 229—Biegun v. State, 68 S. 
E.2d 149, 206 Ga. 618—Gossett v. 
State, 48 S.E.2d 71, 203 Ga. 692— 
Loughridge v. State, 40 S.E.2d 544, 

201 Ga. 513—Fuller v. State, 30 S. 
E.2d 608, 197 Ga. 714—Fuller v. 
State, 26 S.E.2d 281, 196 Ga. 237- 
Hunter v. State, 3 S.E.2d 729, 188 
Ga. 215—Sisk v. State, 185 S.E. 777, 
182 Ga. 448—Cooper v. State, 184 
S.E. 716, 182 Ga. 42, 104 A.L.R. 
1309—Loughridge v. State, 182 S.E. 
12, 181 Ga. 261—Honea v. State, 
181 S.E. 416, 181 Ga. 40—White v. 
State, 169 S.E. 499, 177 Ga. 115— 
Morris v. State, 169 S.E. 495, 177 
Ga. 106—Sligh v. State, 154 S.E. 
799, 171 Ga. 92—Manning v. State, 
111 S.E. 658, 153 Ga. 184—Williams 
v. State, 110 S.E. 286, 152 Ga. 498. 

Ill.—People v. Hobbs, 130 N.E. 779, 
297 Ill. 399. 

Ind.—Watts v. State, 95 N.E.2d 570, 
229 Ind. 80—Crickmore v. State, 12 
N.E.2d 266, 213 Ind. 586. 

Ky.—Quarles v. Commonwealth, 245 
S.W.2d 947—Helton v. Common¬ 
wealth, 244 S.W.2d 762—Hatfield v. 
Commonwealth, 153 S.W.2d 892, 287 
Ky. 467—Morgan v. Common¬ 
wealth, 222 S.W. 940, 188 Ky. 458. 
Mo.—State v. Carroll, 232 S.W. 699, 
288 Mo. 392. 

N.M.—State v. Starr, 173 P. 674, 24 
N.M. 180. 

N.Y.—People v. Morano, 183 N.Y.S. 
483, 192 App.Div. 432, affirmed 134 
N.E. 576, 232 N.Y. 569. 

N.C.—State v. Smoak, 195 S.E. 72, 
213 N.C. 79. 

Ohio.—State v. Hahn, 17 N.E.2d 392, 
59 Ohio App. 178. 

Okl.—Doser v. State, 203 P.2d 451, 
88 Okl.Cr. 299—Smith v. State, 175 
P.2d 348, 83 Okl.Cr. 209—Johnson 
v. State, 172 P.2d 337, 82 Okl.Cr. 
437—Steen v. State, 167 P.2d 375, 
82 Okl.Cr. 141. 

Pa.—Commonwealth v. Chalfa, 169 A. 
564, 313 Pa. 175—Commonwealth v. 
Williams, 160 A. 602, 307 Pa. 134. 

Commonwealth v. Boulden, 116 
A.2d 867, 179 Pa.Super. 528. 

•S.D.—State v. Staley, 229 N.W. 373, 
56 S.D. 495. 

Tex.—Perez v. State, 271 S.W.2d 281. 
160 Tex.Cr. 376—Haley v. State, 
223 S.W. 202, 87 Tex.Cr. 519. 
Wash.—State v. Brown, 197 P.2d 590, 
31 Wash.2d 475, opinion adhered to 

202 P.2d 461, 31 Wash.2d 475. 


W T .Va.—State v. Lewis, 57 S.E.2d 513, 
133 W.Va. 584. 

Wis.—Magnuson v. State, 203 N.W. 
749, 187 Wis. 122. 

Wyo.—Corpus Juris Secundum cited 
ia State v. Lindsay, 317 P.2d 506, 
510, 77 Wyo. 410. 

Murder and related felonies 

It is always permissible to show 
that accused and his confederates in 
murder case entered on a plan or 
system for the commission of mur¬ 
der and related felonies. 

Pa.—Commonwealth v. Darcy, 66 A. 
2d 663, 362 Pa. 259, certiorari de¬ 
nied 70 S.Ct. 96, 338 U.S. 862, 94 
L.Ed. 528. 

In connection with robbery 
Cal.—People v. Coefleld, 236 P.2d 570, 
37 C.2d 865. 

Where killing done by another 

In murder prosecution of accused, 
whose companion did actual killing, 
court properly admitted testimony 
showing crimes committed by ac¬ 
cused and companion, and by com¬ 
panion alone, prior to killing, in so 
far as they revealed plan of accused 
and companion to rob and murder. 
Pa.—Commonwealth v. Strantz, 195 
A. 75, 328 Pa. 33. 

Collection of insurance by marriage 
and murder 

In trial for murder of accused’s 
wife, insured in his favor, by drown¬ 
ing in bathtub, evidence that his 
former wife, also so insured, was 
found drowned in bathtub of their 
home several years before, was ad¬ 
missible as tending to show that 
second wife’s death was result of 
general plan by accused to insure, 
marry, and murder his victims in or¬ 
der to collect insurance, and to ren¬ 
der such evidence admissible prose¬ 
cution was not required to prove ele¬ 
ments of previous crime beyond all 
reasonable doubt. 

Cal.—People v. Lisenba, 94 P.2d 569, 
14 C.2d 403, affirmed 61 S.Ct. 832, 
313 U.S. 537, 85 L.Ed. 1507, and af¬ 
firmed 62 S.Ct. 280, 314 U.S. 219, 86 
L.Ed. 166. 

Evidence held inadmissible 

(1) In prosecution for causing 
death by abortion, testimony that 
witness twice accompanied her sis¬ 
ter, not the deceased, to accused’s 
office, and that on both occasions she 
remained in waiting room while her 
sister and accused went into ac¬ 
cused's private office, offered for 
purpose of creating belief in minds 
of jurors that it was practice of ac¬ 
cused to perform criminal abortions, 
was inadmissible in absence of tes¬ 
timony that accused performed abor¬ 
tion on witness’ sister. 

Ill.—People v. Cheney, 13 N.E.2d 171, 
368 Ill. 131, 114 A.L.R. 1514. 
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(2) In prosecution for murder of 
hunter on accused’s ranch, evidence 
that accused shot at and threatened 
to shoot other persons who hunted 
on his ranch is incompetent to show 
system, where deceased was shot by 
some one concealed more than half a 
mile away, and in other transactions 
accused made no effort to conceal 
his identity. 

Tex.—Lawrence v. State, 82 S.W.2d 
647, 128 Tex.Cr. 416. 

9 A£ Pa.—Commonwealth v. Boul¬ 
den, 116 A.2d 867, 179 Pa.Super. 
328. 

95. U.S.—Carter v. State of Tennes¬ 
see, C.C.A.Tenn., 18 F.2d 850. 

Ala.—Higginbotham v. State, 78 So. 
2d 637. 262 Ala. 236—Smarr v. 
State, 68 So.2d 6, 260 Ala. 30— 
Grissett v. State, 2 So.2d 399, 241 
Ala. 343—Harris v. State, 82 So. 
450, 203 Ala. 200. 

Ark.—Lewis v. State, 148 S.W.2d 668, 
202 Ark. 6—Rayburn v. State, 141 
S.W.2d 532, 200 Ark. 914—Davis v. 
State, 30 S.W.2d 830, 182 Ark. 123. 
Cal.—People v. Wade, 348 P.2d 116, 1 
Cal.Rptr. 683—People v. Glatman, 
340 P.2d 8, 52 C.2d 283—People v. 
Merkouris, 297 P.2d 999, 46 C.2d 
540—People v. Carmen, 273 P.2d 
521, 43 C.2d 342—People v. Coe¬ 
fleld, 236 P.2d 570, 37 C.2d 865- 
People v. Coltrin, 55 P.2d 1161, 5 
C.2d 649—People v. Morani, 236 P. 
135, 196 C. 154—People v. Hendrix, 
221 P. 349, 192 C. 441—People v. 
Suesser, 75 P. 1093, 142 C. 354. 

People v. Feasby, App., 3 Cal. 
Rptr. 230—People v. Collins, 182 P. 
2d 585, SO C.A.2d 626, certiorari de¬ 
nied Collins v. Duffy, 69 S.Ct. 16, 
335 U.S. 831, 93 L.Ed. 384, certio¬ 
rari denied 69 S.Ct. 1524, 337 U.S. 
961, 93 L.Ed. 1759—People v. Egan, 
23 P.2d 1042, 133 C.A. 152—People 
v. Judson, 18 P.2d 379, 128 GA. 768 
—People v. Northcott, 189 P. 704, 
45 C.A. 706. 

Colo.—Ferguson v. People, 192 P.2d 
523, 118 Colo. 54—Reppin v. Peo¬ 
ple, 34 P.2d 71, 95 Colo. 192—Max 
v. People, 240 P. 697, 78 Colo. 178. 

D.C.—Copeland v. U. S., 153 F.2d 769, 
80 U.S.App.D.C. 308, certiorari de¬ 
nied 66 S.Ct. 1010, 328 U.S. 841, 90 
L.Ed. 1815. 

Fla.—Mackiewicz v. State, 114 So.2d 
684, certiorari denied Mackiewicz 
v. Florida, SO S.Ct. 883, 362 U.S. 
965, 4 L.Ed.2d 879. 

Ga.—McKay v. State, 36 S.E.2d 55, 
200 Ga. 120—Castleberry v. State, 
173 S.E. 833, 178 Ga. 663—Man¬ 
chester v. State, 155 S.E. 11, 171 
Ga. 121—Thompson v. State, 144 S. 

E. 301, 166 Ga. 758. 

Bell v. State, 31 S.E.2d 109, 71 
Ga.App. 430—New v. State, 22 S.E. 
2d 192, 68 Ga.App. 86. 
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c. Particular Considerations 

Where circumstances, although disclosing the com¬ 
mission of another and distinct crime, are so connected 
with the homicide as to shed light on the transaction and 
show the connection of the accused therewith, evidence 
thereof Is admissible whether such circumstances are 
antecedent or subsequent to the homicide; but the other 
offenses must not be too remote. Evidence showing other 
crimes may be admissible as rebuttal evidence or to en¬ 
able the Jury to determine the penalty to be Imposed. 

Antecedent circumstances, although disclosing the 
commission of another and distinct crime, may be 


shown when so connected with the homicide as to 
shed light on the transaction and show accused's 
connection therewith. 96 Subsequent circumstances, 
although disclosing the commission of another and 
distinct crime, may similarly be shown when they 
are connected with the homicide. 96 * 5 In fact, the 
sequence of the two offenses is immaterial, since it 
is their integration into the incident, interwoven with 
similar provocation and purpose, which makes it 
impractical to draw a curtain at the end of any 


Ill.—People v. Gleitsmann, 51 N.E.2d 
261, 384 Ill. 803—People v. Mitch¬ 
ell, 14 N.E.2d 216, 368 Ill. 399, cer¬ 
tiorari denied Mitchell v. People of 
State of Illinois, 59 S.Ct. 74, 305 
U.S. 614, 83 L.Ed. 391, rehearing 
denied 59 S.Ct. 142, 305 U.S. 670, 
83 L.Ed. 434—People v. Davis, 200 
N.E. 334, 362 Ill. 417—People v. 
Kreutzer, 188 N.E. 422, 364 Ill. 430 
—People v. Folignos, 153 N.E. 373, 
322 HI. 304—People v. Hobbs, 130 
N.E. 779, 297 Ill. 399—People v. 
Schultz-Knighten, 115 N.E. 140, 277 
Ill. 238. 

Ind.—Watts v. State, 95 N.E.2d 570, 
229 Ind. 80—Peats v. State, 12 N.E. 
270, 213 Ind. 560. 

Iowa.—State v. Deeper, 200 N.W. 732, 
199 Iowa 432—State v. Hickman, 
193 N.W. 21, 195 Iowa 765. 

Ky.—Canada v. Commonwealth, 45 S. 
W.2d 834, 242 Ky. 71—Miller v. 
Commonwealth, 247 S.W. 956, 197 
Ky. 703—Ellison v. Common¬ 
wealth, 242 S.W. 368, 195 Ky. 370. 
Md.—Bryant v. State, 115 A.2d 502, 
207 Md. 565—Wood v. State, 62 A. 
2d 576, 191 Md. 658. 

Mass.—Commonwealth v. Barney, 
137 N.E. 657, 243 Mass. 394. 

Mich.—People v. Davis, 72 N.W.2d 
269, 343 Mich. 348—People v. More¬ 
house, 44 N.W.2d 830, 328 Mich. 
689, 34 A.L.R.2d 676, certiorari de¬ 
nied Morehouse v. People of State 
of Michigan, 71 S.Ct. 739, 341 U.S. 
922, 95 L.Ed. 1335—People v. 

Wright, 23 N.W.2d 213, 315 Mich. 
81—People v. Zabijak, 280 N.W. 
149, 285 Mich. 164—People v. 

Hodge, 104 N.W. 599, 141 Mich. 
312, 113 Am.St.R. 525. 

Minn.—State v. Doty, 208 N.W. 760, 
167 Minn. 164—State v. Newell, 
159 N.W. 829, 134 Minn. 384. 

Mo.—State v. Smith, 221 S.W.2d 158 
—State v. Hill, 201 S.W. 58, 273 
Mo. 329. 

Neb.—Grandsinger v. State, 73 N.W. 
2d 632, 161 Neb. 419, certiorari de¬ 
nied 77 S.Ct. 104, 352 U.S. 880, 1 
L-Ed.2d 81. 

N.M.—State v. Roy, 60 P.2d 646, 40 
N.M. 397—State v. Starr, 173 P. 
674, 24 NJM. 180. 

N.Y.—People v. Morano, 183 N.Y.S. 
483, 192 App.Div. 432, affirmed 134 
N JEL 676, 232 N.Y. 669. 


N.C.—State v. Lowry, 57 S.E.2d 479, 
231 N.C. 414—State v. Biggs, 32 S. 
E.2d 352, 224 N.C. 722—State v. 
Smoak, 195 S.E. 72, 213 N.C. 79. 
Ohio.—State v. Hagert, App., 58 N.E. 
2d 399, reversed on other grounds 
58 N.E.2d 764, 144 Ohio St. 316. 
Okl.—Holman v. State, 262 P.2d 456, 
97 Okl.Cr. 279—Sawyer v. State, 
237 P.2d 167, 94 Okl.Cr. 412—Wil¬ 
liams v. State, 205 P.2d 1164, 89 
Okl.Cr. 146—Doser v. State, 203 P. 
2d 451, 88 Okl.Cr. 299—Smith v. 
State, 175 P.2d 348, 83 Okl.Cr. 209 
—Carmichael v. State, 279 P. 515, 
44 Okl.Cr. 160. 

Pa.—Commonwealth v. Boulden, 116 
A.2d 867, 179 Pa.Super. 328. 

R. I.—State v. Durkee, 26 A.2d 604, 68 
R.I. 73. 

S. D.—State v. Staley, 229 N.W. 373, 
56 S.D. 495. 

Tex.—Chavira v. State, Cr., 319 S.W. 
2d 115—Ellisor v. State, 282 S.W.2d 
393, 162 Tex.Cr. 117—Perez v. 

State, 271 S.W.2d 281, 160 Tex.Cr. 
376—Flores v. State, 209 S.W.2d 
168, 151 Tex.Cr. 478—Hollman v. 
State, 223 S.W. 206, 87 Tex.Cr. 576 
—Bonneau v. State, 213 S.W. 272, 
85 Tex.Cr. 434. 

Wash.—State v. Brown, 197 P.2d 590, 
31 Wash.2d 475, opinion adhered to 

202 P.2d 461, 31 Wash.2d 475. 
Wis.—Herde v. State, 295 N.W. 684, 

236 Wis. 408—Magnuson v. State, 

203 N.W. 749, 187 Wis. 122. 

16 C.J. p 601 note 37. 

Attempt to commit murder 

In prosecution for an attempt to 
commit murder of a stranger at 
whom accused had shot when sud¬ 
denly aroused in the woods, evidence 
that an hour or two later accused 
shot at others with the intent and 
evident purpose to inflict injury on 
them in order to avoid arrest, was 
inadmissible to prove the intent 
with which the previous shooting 
was done. 

W.Va,—State v. Frey, 114 S.E. 681, 
92 W.Va. 323. 

96. Ala.—Harden v. State, 101 So.! 
442, 211 Ala. 656. 

Golden v. State, 103 So.2d 52, 39 
Ala.App. 361, certiorari denied 103 
So.2d 62, 267 Ala. 456. 

Ill.—People v. Ciucci, 137 N.B.2d 40, 

8 I11.2d 619, affirmed Ciucci v. State 
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of Illinois, 78 S.Ct. 839, 356 U.S. 
571, 2 L.Ed. 983, rehearing and 
modification denied Ciucci v. Peo¬ 
ple of State of Illinois, 78 S.Ct. 
1367, 357 U.S. 924, 2 L.Ed.2d 1375. 
La.—State v. Bailey, 96 So.2d 34, 233 
La. 40, 69 A.L.R.2d 340. 

Mo.—State v. Hepperman, 162 S.W.2d 
878, 349 Mo. 681. 

N.J.—State v. Rogers, 143 A. 811, 105 
N.J.Law 15, affirmed 146 A. 917, 105 
N.J.Law 654. 

N.C.—State v. Harris, 28 S.E.2d 232, 
223 N.C. 697. 

Ohio.—State v. Dingledine, App., 33 
N.E.2d 6G0, appeal dismissed 20 N. 
E.2d 367, 135 Ohio St. 251. 

Okl.—Doser v. State, 203 P.2d 451, 88 
Okl.Cr. 299—Wilmoth v. State, 203 
P. 1055, 20 Okl.Cr. 453, 21 A.LR. 
590. 

Pa.—Commonwealth v. Wable, 114 A. 
2d 334, 382 Pa. 80. 

Commonwealth v. Boulden, 116 
A.2d 867, 179 Pa.Super. 328. 

Tex.—Chavira v. State, Cr.App., 319 
S.W.2d 115. 

To show who commenced difficulty 

Ky.—Moss v. Commonwealth, 332 S. 
W.2d 650. 

96-5 Ala.—Dockery v. State, 114 So. 

2d 394, 269 Ala. 564. 

D.C.—Copeland v. U. S., 152 F.2d 769, 
80 U.S.App.D.C. 308, certiorari de¬ 
nied 66 S.Ct. 1010, 328 U.S. 841, 90 
L.Ed. 1815. 

Fla.—Williams v. State, 117 So.2d 
473. 

Okl.—Johnson v. State, 172 P.2d 337, 
82 Okl.Cr. 437—Steen v. State, 167 
P.2d 375, 82 Okl.Cr. 141. 

Or.—State v. Long, 244 P.2d 1033, 195 
Or. 81. 

Pa.—Commonwealth v. Darcy, 66 A. 
2d 663, 362 Pa. 259, certiorari de¬ 
nied 70 S.Ct. 96, 338 U.S. 862, 94 L. 
Ed. 528. 

Tenn.—Gibbs v. State, 300 S.W.2d 
890, 201 Tenn. 491. 

Tex.—Moses v. State, Cr., 328 S.W.2d 
885, certiorari denied Moses v. Tex¬ 
as, 80 S.Ct. 882, 362 U.S. 966, 4 L. 
Ed.2d 879—Ellisor v. State, 282 S. 
W.2d 393, 162 Tex.Cr. 117—Perez 
v. State, 271 S.W.Sd 281, 160 Tex. 
Cr. 376—Martinez v. State, 140 S. 
W.2d 187, 140 Tex.Cr. 159, mandate 
issued 153 S.W.2d 721, 140 Tex.Cr. 
159. 
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particular act behind which the jury may not 
peer. 96 - 10 Where the two offenses are so inseparably 
connected that the one charged cannot be proved 
without also proving the other, evidence of the other 
is admissible. 97 

Concealment ofor flight from , prior offense; re¬ 
venge. It may be shown that the motive actuating 
accused in the commission of the homicide charged 
was the concealment of another and prior offense, 97 - 5 
or flight from it. 97 - 10 Thus, it may be shown that 
accused’s motive was the destruction of one who 
had knowledge of such offense, or who had manifest¬ 
ed a disposition to acquire information as to the 
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perpetrators thereof, 99 the avoidance of arrest there¬ 
for, 99 or the prevention of recapture after escape 
from jail or prison. 1 Likewise, evidence is ad¬ 
missible to show that accused’s motive in killing de¬ 
cedent was the belief that decedent had reported 
the prior offense to the authorities. 1 * 5 

Subsequent crime to evade arrest or discovery . 
Evidence of a crime committed by accused after 
the homicide in an attempt to evade arrest or dis¬ 
covery is admissible where it is so connected with the 
time and locality of the homicide as to form an 
inseparable transaction. 2 


96.10 Miss.—-Walker v. State, 30 So. 
2d 239, 201 Miss. 780. 

97. Colo.—Abshier v. People, 289 P. 
1081, 87 Colo. 507. 

Iowa.—State v. Wallack, 188 N.W. 
131, 193 Iowa 941. 

Ky.—Hughes v. Commonwealth, 79 
S.W.2d 234, 257 Ky. 754—Warner 
v. Commonwealth, 74 S.W.2d 201, 
255 Ky. 361—Jones v. Common¬ 
wealth, 62 S.W.2d 66, 250 Ky. 217 
—Newberry v. Commonwealth, 1 
S.W.2d 1045, 222 Ky. 630. 

Mich.—People v. Harris, 182 N.W. 

673, 214 Mich. 145, 16 A.L.R. 910. 
N.J.—State v. Ehlers, 119 A. 15, 98 
N.J.Law 236, 25 A.L.R. 999. 

N.M.—State v. Roy, 60 P.2d 646, 40 
N.M. 397. 

Tex.—Cernoch v. State, 81 S.W.2d 
520, 128 Tex.Cr. 327—Ross v. 

State, Cr., 7 S.W.2d 1078. 

Va.—Huffman v. Commonwealth, 190 
S.E. 265, 168 Va. 668. 

16 C.J. p 601 note 38. 

97.5 Md.—Wood v. State, 62 A.2d 
576, 191 Md. 658. 

97.10 Ga.—McClung v. State, 57 S.E. 
2d 559, 206 Ga. 421. 

N.Y.—People v. Corbo, 131 N.Y.S.2d 
540, 284 App.Div. 273, affirmed 123 
N.E.2d 574, 307 N.Y. 928, certiorari 
denied Carbo v. People of State of 
N. Y., 75 S.Ct. 543, 348 U.S. 977, 99 
L.Ed. 961. 

Okl.—Killough v. State, 231 P.2d 381, 
94 Okl.Cr. 131. 

Or.—State v. Long, 244 P.2d 1033, 195 
Or. 81—State v. Henderson, 184 P. 
2d 392, 182 Or. 147, rehearing de¬ 
nied 186 P.2d 519, 182 Or. 147. 
Tex.—Beard v. State, 171 S.W.2d 869, 
146 Tex.Cr. 96. 

Driver fleeing from scene of accident 
Tex.—Littlefield v. State, Cr., 321 S. 
W.2d 79. 

98. Ala.—Hodge v. State, 74 So. 373, 
199 Ala. 318. 

Conn.—State v. Simborskl, 182 A. 221, 
120 Conn. 624. 

D.C.—McHenry v. TJ. S., 276 F. 761, 
51 App.D.C. 119. 

Ga.—Williams v. State, 110 S.E. 286, 
152 Ga. 498. 

22A C.J.S.—54 


Ill.—People v. Kircher, 141 N.E. 151, 
309 Ill. 500—People v. Johnson, 121 
N.E. 246, 286 Ill. 108. 

Md.—Wood v. State, 62 A,2d 576, 191 
Md. 658. 

Mo.—State v. Barnes, 204 S.W. 264. 
Tenn.—Gibbs v. State, 300 S.W T .2d 
890, 201 Tenn. 491. 

Utah.—State v. De Weese, 172 P. 

290, 51 Utah 515. 

16 C.J. p 601 note 39. 

Possession of marijuana 
Tex.—Moses v. State, Cr., 328 S.W.2d 
885, certiorari denied Moses v. Tex¬ 
as, 80 S.Ct. 882, 362 U.S. 966, 4 L. 
Ed.2d 879. 

99. Ala.—Miller v. State, 30 So. 379, 
130 Ala. 1. 

Cal.—People v. Dabb, 197 P.2d 1, 32 
C.2d 491. 

People v. Wheaton, 220 P. 451, 64 
C.A. 58—People v. Brown, 200 P. 
727, 53 C.A. 664—People v. Gilman, 
190 P. 205, 47 C.A. 118. 

D.C.—Copeland v. U. S., 2 F.2d 637, 
55 App.D.C. 106—McHenry v. U. 
S., 276 F. 761, 51 App.D.C. 119. 
Fla.—Macklewicz v. State, 114 So.2d 
684, certiorari denied Macklewicz 
v. Florida, 80 S.Ct. 883, 362 U.S. 
965, 4 L.Ed.2d 879. 

Ill.—People v. Davis, 107 N.E.2d 607, 
412 Ill. 391—People v. Mangano, 30 
N.E.2d 428, 375 Ill. 72—People v. 
Matheson, 26 N.E.2d 465, 373 Ill. 
374. 

Iowa.—State v. Hickman, 193 N.W. 
21, 195 Iowa 765. 

Ky.—Music v. Commonwealth, 216 
S.W. 116, 186 Ky. 45. 

Md.—Brown v. State, 150 A.2d 895, 
220 Md. 29. 

Mich.—People v. Morehouse, 44 N.W. 
2d 830, 328 Mich. 689, 34 A.L.R.2d 
676, certiorari denied Morehouse v. 
People of State of Mich., 71 S.Ct. 
739, 341 U.S. 922, 95 L.Ed. 1335. 
Miss.—Forman v. State, 70 So.2d 848, 
220 Miss. 276. 

Mont.—State v. Fountain, 203 P. 355, 
61 Mont. 461. 

Neb.—Grandsinger v. State, 73 N.W. 
2d 632, 161 Neb. 419, certiorari de¬ 
nied 77 S.Ct. 104, 352 U.S. 880, 1 L. 
Ed.2d 81. 


Ohio.—State v. Ross, 108 N.E.2d 77, 
92 Ohio App. 29, appeal dismissed 
108 N.E.2d 282, 158 Ohio St. 248. 
Or.—State v. Reyes, 308 P.2d 182, 209 
Or. 595—State v. Long, 244 P.2d 
1033, 195 Or. 81—State v. Walters, 
209 P. 349, 105 Or. 662. 

Pa.—Commonwealth v. Morrison, 109 
A. S78, 266 Pa. 223. 

Wis.—Herde v. State, 295 N.W. 684, 
236 Wis. 408. 

Arrest without warrant 

(1) W'here accused kills officer at¬ 
tempting to arrest him without war¬ 
rant, proof that accused had com¬ 
mitted felony Is competent, being 
necessary to justify arrest without 
warrant. 

Ind.—Perkins v. State, 191 N.E. 136, 
207 Ind. 119. 

(2) In prosecution for murder of 
policeman, evidence that accused pos¬ 
sessed stolen articles, is admissible 
as showing cause for arrest without 
warrant. 

D.C.—Eagles v. U. S., 25 F.2d 546, 58 
AppJD.C. 122, certiorari denied 48 
S.Ct. 603, 277 U.S. 609, 72 L.Ed. 
1013. 

Causal relation 

In prosecution for premeditated 
murder of policeman, where, after 
prior robbery, accused was Intercept¬ 
ed with loot and weapon used in his 
possession, fact that robbery was 
technically completed did not destroy 
causal relation between two crimes 
and render testimony of robbery ir¬ 
relevant to show motive and intent. 
Md.—Wood v. State, 62 A.2d 576, 191 
Md. 658. 

1, N.M.—State v. Smith, 174 P. 740, 
24 N.M. 405—State v. Starr, 173 P. 
674, 24 N.M. 180. 

13 N.C.—State v. Adams, 95 S.E.2d 
902, 245 N.C. 344. 

2. Ga.—Green v. State, 158 S.E. 285, 
172 Ga. 635. 

Ky.—Wallace v. Commonwealth, 268 
S.W. 814, 207 Ky. 132—Wallace v. 
Commonwealth, 268 S.W. 809, 207 
Ky. 122—Fallis v. Commonwealth, 
247 S.W. 22, 197 Ky. 313—Garman 
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§ 691(14) CRIMINAL LAW 


Deceased's connection with prior prosecution . 
Evidence of the pendency of an indictment against 
accused for another crime in which deceased was 
the prosecutor 3 or in which the deceased was a 
witness 4 is admissible and may be produced on the 
question of motive, where it appears that those ac¬ 
cused knew such fact; 5 but while in such case it is 
proper to introduce in evidence the affidavit, com¬ 
plaint, indictment, or information, 6 it is not compe¬ 
tent to introduce evidence of accused’s guilt or in¬ 
nocence of such other crime. 7 

Assault on witness in instant case . Where ac¬ 
cused had a motive for killing a witness in the pres¬ 
ent case, namely, to prevent his own testimony from 
being contradicted, evidence of an assault on the 
witness is admissible. 8 

Effect of accused's confession or other satisfac¬ 
tory evidence. The fact that the state introduces 
in evidence a confession of accused, or establishes 
the killing by the testimony of eyewitnesses, does 


not render inadmissible evidence of robberies and at¬ 
tempted robberies for the purpose of showing that 
the homicide was committed in perpetrating rob¬ 
bery. 9 However, it has been held that where ac¬ 
cused concedes that he was engaged in the com¬ 
mission of a crime and committed murder to avoid 
arrest, no further proof of the crime previously 
committed by accused will be admissible. 9 - 5 

Remoteness . Even where acts constituting other 
offenses might come within some of the exceptions 
to the rule excluding evidence of other crimes, they 
must not be too remote; 10 but where the acts were 
repeated year after year down to a comparatively 
recent period, and the entire chain of events indicates 
a felonious intent, an objection of remoteness in 
point of time is without weight. 11 

Rebuttal evidence. Evidence which is proper re¬ 
buttal evidence is admissible, notwithstanding it 
shows or tends to show the commission of another 
crime. 13 Accordingly, such evidence is admissible 


v. Commonwealth, 209 S.W. 528, 183 
Ky. 455. 

Mo.—State v. Mangercino, 30 S.W.2d 
763, 325 Mo. 794. 

Pa.—Commonwealth v. Weiss, 130 A. 
403, 284 Pa. 105. 

Tex.—Martinez v. State, 140 S.W.2d 
187, 140 Tex.Cr. 159, mandate is¬ 
sued 153 S.W.2d 721, 140 Tex.Cr. 
159. 

Preparations for escape 

Sheriffs testimony that he found, 
in search of accused and his jail cell, 
a table fork, wire, sap or black jack, 
and razor blade, was admissible, not 
to show commission of another crime 
than that charged, but to show des¬ 
peration of accused's plight, his lack 
of hope of acquittal, and attempt by 
him to escape from custody. 

Utah.—State v. Roedl, 155 P.2d 741, 
107 Utah 538. 

Jumping hall 

La.—State v. Neal, 93 So.2d 554, 231 
La. 1048. 

Plight and jail break 
Mo.—State v. Phillips, 299 S.W.2d 
431. 

Or.—State v. Jensen, 296 P.2d 618, 
209 Or. 239, certiorari denied Jen¬ 
sen v. State of Oregon, 77 S.Ct. 
329, 352 U.S. 948, 1 L.Ed.2d 241, re¬ 
hearing denied 77 S.Ct. 3S8, 352 U. 

S. 990, 1 L.Ed.2d 369. 

3. Mo.—State v. Barnes, 204 S.W. 
264. 

16 C.J. p 601 note 40. 

4- Ala.—Hodge v. State, 12 So. 164, 
97 Ala. 37, 38 Am.S.R. 145. 

16 C.J. p 601 note 41. 

5- N.Y.—Stokes v. People, 53 N.Y. 
164, 13 Am.R. 492. 

16 C.J. p 601 note 42. 


6. Ala.—Carden v. State, 4 So. 823, 
84 Ala. 417. 

16 C.J. p 601 note 43. 

7. Pa.—Commonwealth v. Andrews, 
83 A. 412, 234 Pa. 597. 

16 C.J. p 601 note 44. 

8. S.C.—State v. Duncan, 70 S.E. 
402, 88 S.C. 217. 

9. Colo.—Hillen v. People, 149 P. 
250, 59 Colo. 280. 

9.5 Ill.—People v. Mangano, 30 N. 
E.2d 428, 375 Ill. 72. 

10. U.S.—Bird v. U. S., Alaska, 21 
S.Ct. 403, 180 U.S. 356, 45 L.Ed. 
570. 

Okl.—Holman v. State, 262 P.2d 456, 
97 Okl.Cr. 279—Sawyer v. State, 
237 P.2d 167, 94 Okl.Cr. 412—Wil¬ 
liams v. State, 205 P.2d 1164, 89 
Okl.Cr. 146. 

Tex.—Blessett v. State, Cr., 329 S.W. 
2d 434. 

Time of other offense held too re¬ 
mote 

(1) In general. 

Ga.—Waters v. State, 56 S.E.2d 924, 
80 Ga.App. 559. 

(2) Thirteen years. 

Ga.—Barber v. State, 98 S.E.2d 575, 
95 Ga.App. 763. 

Tex.—James v. State, 139 S.W.2d 273, 
139 Tex.Cr. 153. 

(3) Twenty-eight years. 

Kan.—State v. Owen, 176 P.2d 564, 
162 Kan, 255. 

Time of other offense held not too 
remote 

(1) In general. 

Fla.—Hutchinson v. State, App., 102 
So.2d 44. 

(2) Thirteen months. 

Ga.—Biegun v. State, 58 S.E.2d 149, 
206 Ga. 618. 


(3) Five years and eleven months 
since release from jail on prior con¬ 
viction. 

(4) Thirteen years. 

Cal.—People v. Burns, 241 P.2d 308, 
109 C.A.2d 524, certiorari denied 
242 P.2d 9, 109 C.A.2d 524. 

Tex.—Taylor v. State, 288 S.W.2d 
516, 163 Tex.Cr. 42. 

11. Wis.—Dietz v. State, 136 N.W. 
166, 149 Wis. 462, Ann.Cas.l913C, 
732. 

12. Ala.—Ott v. State, 60 So.2d 382, 
36 Ala.App. 531. 

Cal.—People v. Brown, 200 P. 727, 53 
C.A. 664. 

Ga.—Carrigan v. State, 58 S.E.2d 407, 
206 Ga. 707—Gore v. State, 134 S.E. 
36, 162 Ga. 267—Manning v. State, 
111 S.E. 658, 153 Ga. 184. 

Ill.—People v. Campbell, 153 N.E. 
596, 323 Ill. 129. 

Kan.—State v. Pendleton, 61 P.2d 107, 
144 Kan. 410. 

Ky.—Helton v. Commonwealth, 244 
S.W.2d 762—Powers v. Common¬ 
wealth, 246 S.W. 436, 197 Ky. 154. 
Mich.—People v. Wright, 23 N.W.2d 
213, 315 Mich. 81. 

Miss.—Bryant v. State, 184 So. 70. 
N.J.—State v. Rodia, 39 A.2d 484, 132 
N.J.Law 199, 156 A.L.R. 523. 

Pa.—Commonwealth v. Musto, 35 A. 
2d 307, 348 Pa. 300. 

Commonwealth v. Galletti, 12 Pa. 
Dist. & Co. 583, 25 Luz.Leg.Reg. 
183. 

Tex.—Martin v. State, 248 S.W.2d 
126, 157 Tex.Cr. 250—Lawrence v. 
State, 82 S,W.2d 647, 128 Tex.Cr. 
416—Gilliam v. State, 272 S.W. 154, 
100 Tex.Cr. 67. 

Wash.—State v. Wilkins, 287 P. 23, 
156 Wash. 456. 
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to show sound mind where accused claims insanity 
or mental irresponsibility. 13 Likewise, where ac¬ 
cused has claimed that the killing occurred as a 
result of steps taken by him in self-defense, evi¬ 
dence of other murders or assaults is admissible to 
rebut such defense. 13 * 5 

Nature of punishment . In at least one jurisdic¬ 
tion evidence of prior convictions of other crimes by 
accused is admissible in a murder trial for the 
purpose of enabling the jury to determine, should 
they find accused guilty of murder in first degree, 
whether the penalty should be death or life imprison¬ 
ment. 13 * 10 The admissibility of evidence of prior 
convictions in determining the penalty where a 
different penalty is provided for second or habitual 


CRIMINAL LAW § 691(14) 

offenders is discussed infra § 1966. 
d. Assault with Intent to Kill 

In a prosecution for assault with intent to kill, evi¬ 
dence of other unrelated crimes is inadmissible unless 
competent on some other basis, as where it tends to 
Identify the accused, or to show motive, malice, or intent. 

In accordance with the rules applicable in homi¬ 
cide prosecutions, discussed supra subdivisions a-c 
of this section, -while, in a prosecution for assault 
with intent to kill, evidence of other unrelated crimes 
is not admissible, 14 evidence otherwise competent is 
not to be excluded because it shows the commis¬ 
sion of another offense. 15 Thus, such evidence is 
admissible when it tends to identify accused, 16 or 
to show motive, 17 malice, 17 - 5 or a particular intent. 18 


Accused’s efforts to obtain false tes¬ 
timony 

Mich.—People v. Randall, 293 N.W. 
725, 294 Mich. 478. 

Absence from state to avoid arrest 

Where accused introduced evidence 
of a charge against him of stealing 
tires, to support defense of alibi on 
ground that he had fled the state pri¬ 
or to time the murder was commit¬ 
ted and that accused wanted to stay 
out of the state until the charge was 
outlawed, state’s evidence that ac¬ 
cused had previously been charged 
with other serious crimes and had 
not found it necessary to flee the 
state on those occasions was admis¬ 
sible. 

Wis.—State v. DeHart, 8 N.W.2d 360, 
242 Wis. 562. 

13. Ind.—Baker v. State, 129 N.E. 
468, 190 Ind. 385. 

Mont.—State v. Davis, 199 P. 421, 60 
Mont. 426. 

Pa.—Commonwealth v. Dorst, 132 A. 
168, 285 Pa. 232. 

Testimony of accused not restricted 
Where accused relied on defense of 
insanity, admission of evidence show¬ 
ing that accused had committed oth¬ 
er crimes was not error where he 
was permitted to give to the jury his 
personal history and was not re¬ 
stricted to any particular acts or 
conduct under such a defense. 

Ariz.—Burgunder v. State, 103 P.2d 
256, 55 Ariz. 411. 

13.5 D.C.—Copeland v. U. S., 152 F. 
2d 769, 80 U.S.App.D.C. 308, certio¬ 
rari denied 66 S.Ct. 1010, 328 U.S. 
841, 90 L.Ed. 1815. 

13.10 Pa.—Commonwealth v. La 
Rue, 112 A.2d 362, 381 Pa. 113- 
Commonwealth v. De Pofl, 66 A.2d 
649, 362 Pa. 229. 

Commonwealth v. Boulden, 116 
A.2d 867, 179 Pa.Super. 328. 

Commonwealth v. Lowry, O. & 
T. f 2 Bucks Co. 157, affirmed 98 A. 
2d 733, 374 Pa. 594, certiorari de¬ 
nied Lowry v. Commonwealth, 74 


S.Ct. 479, 347 U.S. 914, 98 L.Ed. 
1070. 

14. Ala.—Booth v. State, 117 So. 

492, 22 Ala.App. 508—Nunn v. 

State, 99 So. 738, 19 Ala.App. 619. 

Ark.—Morris v. State, 264 S.W. 970, 

165 Ark. 452. 

Ill.—People v. Berkman, 139 N.E. 91, 
307 Ill. 492. 

Ky.—Kelley v. Commonwealth, 187 S. 

W.2d 796, 300 Ky. 136. 

Miss.—Floyd v. State, 148 So. 226, 

166 Miss. 15. 

Mo.—State v. Johnson, 300 S.W. 702, 
318 Mo. 596. 

N.C.—State v. Godwin, 32 S.E.2d 609, 
224 N.C. 846. 

Tex.—Smith v. State, 48 S.W.2d 646, 
120 Tex.Cr. 34—Woods v. State, 46 
S.W.2d 704, 119 Tex.Cr. 43—Desha- 
zo v. State, 37 S.W T .2d 751, 118 Tex. 
Cr. 42—Whitley v. State, 28 S.W. 
2d 550, 115 Tex.Cr. 351—Chadd v. 
State, 23 S.W.2d 373, 114 Tex.Cr. 
1—Yancy v. State, 199 S.W. 470, 
82 Tex.Cr. 276. 

15. Ala.—Ott v. State, 60 So.2d 382, 
36 Ala.App. 531. 

Kan.—State v. Martin, 265 P.2d 297, 
175 Kan. 373. 

Mo.—State v. Fisher, 302 S.W.2d 902. 
Tex.—Davis v. State, 288 S.W.2d 113, 
162 Tex.Cr. 652—Tatum v. State, 
261 S.W.2d 723, 159 Tex.Cr. 126— 
Arambula v. State, 112 S.W.2d 737, 
133 Tex.Cr. 474—Runnels v. State, 
19 S.W.2d 322, 113 Tex.Cr. 207. 

Planting of bomb 

Miss.—Schwartz v. State, 12 So.2d 
157, 194 Miss. 315. 

Assault while resisting arrest 

In a prosecution for assault with 
intent to kill committed while resist¬ 
ing an arrest, where accused by vio¬ 
lent language and threats caused his 
family and members of his hotel to 
flee therefrom and seek refuge, and 
later shot an officer, who was at¬ 
tempting to arrest him, the admis¬ 
sion in evidence of occurrences at 
the hotel prior to the arrival of the 
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officer was proper, since the disturb¬ 
ances at the hotel -were inseparably 
connected with the efforts of the of¬ 
ficer to arrest accused. 

Mo.—State v. Peters, 242 S.W. 894. 
determination of remoteness for 
court 

On trial for assault with intent to 
murder, the question whether evi¬ 
dence of an assault by accused on the 
complaining witness about two years 
earlier, and of a second assault some 
time afterward, and of a threat by 
accused after his trial for the first 
assault to “get" the complaining wit¬ 
ness, was too remote was for the 
trial court in the exercise of its dis¬ 
cretion, and such discretion was not 
wrongly exercised in admitting the 
evidence. 

Mass.—Commonwealth v. Ramey, 137 
N.E. 657, 243 Mass. 394. 

driving while intoxicated 

In prosecution for assault with in¬ 
tent to murder by driving automobile 
into another automobile while under 
influence of intoxicating liquors, evi¬ 
dence that accused drove automobile 
in drunken manner shortly before 
collision resulting in prosecution was 
material on question of his drunken 
condition at time of collision. 

Ga.—Fowler v. State, 60 S.E.2d 473, 
82 Ga.App. 197. 

16. Ark.—Morris v. State, 264 S.W. 
970, 165 Ark. 452. 

Cal.—People v. Green, 59 P.2d 824, 
15 C.A.2d 608. 

Mo.—State v. Taylor, 324 SW.2d 643. 

17. N.D.—State v. Mozinski, 191 N. 
W. 345, 49 N.D. 22S. 

Tex.—Kitchens v. State, 192 SW.2d 
449, 149 Tex.Cr. 135. 

17.5 Tex.—Tatum v. State, 261 S.W. 
2d 723, 159 Tex.Cr. 126. 

18. Cal.—People v. Chester, 298 P.2d 
695, 142 C.A.2d 567. 

N.C.—State v. Miller, 12S S.E. 1, 189 
N.C. 695. 

N.D.—State v. Mozinski, 191 N.W. 
345, 49 N.D. 228. 
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e. Malicious Shooting or Wounding 

In prosecutions for malicious shooting or wounding, 
evidence showing or tending to show the commission by 
the accused of other separate and distinct offenses, while 
ordinarily inadmissible, Is admissible to show malice, in¬ 
tent, or motive, or where the offenses are part of the 
same transaction or inseparably interwoven. 

The rules governing the admission of evidence 
showing or tending to show the commission by ac¬ 
cused of other separate and distinct crimes, and the 
exceptions thereto, discussed supra §§ 682-689 , are 
applicable to prosecutions for malicious shooting or 
wounding. 18 - 50 Thus, while such evidence is ordi¬ 
narily inadmissible, 18 * 55 it is admissible to show 
malice, 19 intent, 20 or motive, 21 or where it is part 
of the same transaction, 22 or where the offense 
charged is so interwoven with other offenses that 
they cannot be separated. 28 


On the other hand, such evidence is not admissible 
to show motive when it is too remote, 24 or has no 
bearing on the motive to commit the crime charged. 25 

§ 691(15). -Intoxicating Liquors 

In prosecutions for violation of liquor laws, evidence 
tending to disclose that the accused has perpetrated 
other offenses is generally not admissible unless it comes 
within one or more of the recognized exceptions to the 
general rule. 

In prosecutions for violation of laws relating to 
intoxicating liquors the general rule, stated supra § 
682, that evidence of other distinct offenses not con¬ 
nected with the offense charged is not admissible, 
has been held to apply. 26 However, when such evi¬ 
dence comes within the exceptions stated, supra 
§§ 683-689, it may be introduced notwithstanding 
it shows or tends to show accused was guilty of 
another offense, 27 such as where it has probative 


Tex.—Tatum v. State, 261 S.W.2d 
723, 159 Tex.Cr. 126—Kitchens v. 
State, 192 S.W.2d 449, 149 Tex.Cr. 
135—Clayton v. State, 298 S.W. 601, 
108 Tex.Cr. 19. 

18.50 Ky.—Pemberton v. Common¬ 
wealth, 253 S.W.Sd 381. 

18.55 Ky.—Pemberton v. Common¬ 
wealth, supra. 

18. Ky.—Timberlake v. Common¬ 
wealth, 53 S.W.2d 345, 245 Ky. 163. 

20. Ky.—Timberlake v. Common¬ 
wealth, supra. 

21. Ky.—Timberlake v. Common¬ 
wealth, supra—Canada v. Common¬ 
wealth, 45 S.W.2d 834, 242 Ky. 71. 

Va.—Colvin v. Commonwealth, 137 S. 
E. 476, 147 Va. 663. 

22. Ky.—Newsome v. Common¬ 

wealth, 263 S.W. 703, 204 Ky. 179. 

23. Ky.—McCarty v. Commonwealth, 
287 S.W. 363, 216 Ky. 110. 

24. Ky.—Gilbert v. Commonwealth, 
299 S.W. 569, 221 Ky. 692. 

25. Mich.—People v. Locke, 266 N. 
W. 370, 275 Mich. 333. 

26. U.S.—Echikovitz v. TJ. S., C.C.A. 
Wis., 25 F.2d 864. 

U. S. v. Haynes, D.C.Pa., 81 F. 
Supp. 63, affirmed, C.A., 173 F.2d 
223. 

Ala.—Ex parte State ex rel. Davis, 
90 So. 278, 206 Ala. 546. 

Carroll v. State, 179 So. 397, 28 
Ala.App. 108—Coker v. State, 133 
So. 748, 24 Ala.App. 248—McGee v. 
State, 131 So. 248, 24 Ala.App. 124 
—Dykes v. State, 115 So. 767, 22 
AlaApp. 364—Mitchell v. State, 
115 So. 149, 22 AlaApp. 300—Cole¬ 
man v. State, 115 So. 72, 22 Ala. 
App. 296—Miller v. State, 109 So. 
528, 21 AlaApp. 495. 

Ariz.—Wilson v. State, 193 P. 301, 21 
Ariz. 620. 


Ark.—Du Val v. State, 283 S.W. 23, 
171 Ark. 68. 

Cal.—People v. Avila, 248 P. 693, 78 
CA. 415. 

Colo.—Ryan v. People, 180 P. 84, 66 
Colo. 208. 

Ga.—Brown v. State, 102 S.E. 449. 
149 Ga. 816, answers to certified 
questions conformed to 102 S.E. 
450, 24 GaApp. 774. 

Ill.—People v. Alfano, 153 N.E. 729, 
322 Ill. 384. 

Ky.—Frazier v. Commonwealth, 264 
S.W. 1094, 204 Ky. 511. 

Mo.—State v. Kurtz, 295 S.W. 747, 
317 Mo. 380. 

Okl.—Frazier v. State, 239 P. 186, 31 
Okl.Cr. 322. 

Or.—State v. La Jesse, 286 P. 149, 
132 Or. 401. 

S.C.—State v. Peden, 154 S.E. 658, 
157 S.C. 459—Corpus Juris cited in 
State v. Browning, 151 S.E. 233, 
234, 154 S.C. 97. 

S.D.—State v. Alfson, 210 N.W. 721, 
50 S.D. 533. 

Tex.—Burke v. State, 120 S.W.2d 95, 
135 Tex.Cr. 296—Chandler v. State, 
49 S.W.2d 778, 120 Tex.Cr. 108— 
Huron v. State, 30 S.W.2d 326, 115 
Tex.Cr. 187—Enger v. State, 27 S. 
W.2d 170, 115 Tex.Cr. 556—Harris 
v. State, 26 S.W.2d 216, 114 Tex.Cr. 
509—Sawyer v. State, 286 S.W. 209, 
104 Tex.Cr. 522—Robertson v. 

State, 282 S.W. 587, 104 Tex.Cr. 85 
—Gonzales v. State, 256 S.W. 606, 
96 Tex.Cr. 189—Berry v. State, 255 
S.W. 739, 95 Tex.Cr. 660. 

Va.—Snarr v. Commonwealth, 109 S. 
E. 590, 131 Va. 814. 

16 C.J. p 605 note 16. 

27. U.S.—Owens v. U. S., CA.S.C., 
201 F.2d 749—U. S. v. Tuffanelli, C. 
C.A.I11., 131 F.2d 890, certiorari de¬ 
nied 63 S.Ct. 769, 318 U.S. 772, 87 
L.Ed. 1142—Caldwell v. United 
States, C.CA.W.Va., 78 F.2d 282— 
Nolan v. U. S., C.C.A.Idaho, 31 F.2d 
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426—Harris V. U. S., C.C.A.Mich., 
13 F.2d 849. 

Ala.—Campbell v. State, 78 So. 715, 
16 AlaApp. 452, petition dismissed 
79 So. 354, 202 Ala. 16. 

Ariz.—Duff v. State, 171 P. 133, 19 
Ariz. 361. 

Ga.—Crider v. State, 105 S.E.2d 506, 
98 GaApp. 164—Ogletree v. State, 
16 S.E.2d 882, 66 GaApp. 49. 
Idaho.—State v. Parris, 44 P.2d 1118, 
55 Idaho 506. 

Ind.—Tutsbree v. State, 145 N.E. 490, 
195 Ind. 581. 

Iowa.—State v. Coffman, 195 N.W. 
1001, supplemental opinion on de¬ 
nial of rehearing 197 N.W. 482. 
Okl.—Settles v. State, 240 P. 756, 32 
Okl.Cr. 262. 

Pa.—Commonwealth v. Bennett, 168 
A. 499, 110 Pa.Super. 303. 

Tex.—Brackeen v. State, 258 S.W. 
818, 96 Tex.Cr. 541—Grant v. State, 
254 S.W. 959, 95 Tex.Cr. 437—Ler- 
ma v. State, 194 S.W. 167, 81 Tex. 
Cr. 109. 

Evidence held not inadmissible 

(1) Testimony that state witness 
slept with accused on night after 
purchase of liquor may be relevant 
to controverted issue of accused's 
identity. 

Tex.—Knauf v. State, 2 S.W.2d 229, 
108 Tex.Cr. 590. 

(2) Answer of witness, when 
asked if he had bought whisky from 
accused, that accused had told him 
where liquor could be obtained, and 
went with him to get it, did not con¬ 
stitute evidence of another offense, 
accused’s conduct not being de¬ 
nounced anywhere in statute. 

Ky.—Frazier v. Commonwealth, 264 
S.W. 1094, 204 Ky. 511. 

(3) Refusing to withdraw juror, 
where policeman, asked how he knew 
accused rented out bungalows at 
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value with respect to the crime charged, or tends 
to establish intent, purpose, design, or knowledge. 27 * 5 

A code provision in one state authorizing proof 
of anterior offenses has a very limited application. 28 

A prior conviction of a liquor law offense may 
not be shown where evidence of the offense is in¬ 
admissible; 29 but where, under one or more of the 
•exceptions to the rule, evidence of another offense 
is admissible, proof may be made of a conviction of 
that offense, 30 provided accused is identified as the 
person formerly convicted, 31 and the former con¬ 
viction is shown to have taken place before the com¬ 
mission of the offense on trial, 32 but reasonably near 
thereto; 33 and provided, at least in some prosecu¬ 


tions, that the building or place alleged is the same 
in both instances. 34 

§ 691(16)*-Sale or Furnishing of 

Liquor 

Under the general rule, evidence of other distinct 
and independent offenses Is not admissible in prosecu¬ 
tions for the illegal sale or furnishing of liquor unless 
such evidence is admissible under one of the recognized 
exceptions. 

In prosecutions for the unlawful sale or furnishing 
of intoxicating liquor, evidence of another distinct 
offense not connected with the offense charged is not 
admissible, 35 and evidence of an independent sale, 
bearing no relation to, or connection with, the sale 
charged, is not admissible. 36 Accordingly, where 


night, stated accused told him so on 
former liquor raid, was not error. 
Pa.—Commonwealth v. Kaminski, 158 
A. 639, 104 Pa.Super. 115. 

(4) Testimony as to accused’s brib¬ 
ery or attempted bribery of witness¬ 
es to leave county was not rendered 
inadmissible because involving an¬ 
other offense. 

Tex.—Heard v. State, 31 SW.2d 435, 
116 Tex.Cr. 328. 

(5) In prosecution for possessing 
intoxicating liquor for sale, admis¬ 
sion of testimony of chemist as to 
alcoholic content of liquor was not 
error as proving different crime, 
where chemist testified liquor of 
such alcoholic content was intoxicat¬ 
ing. 

Tex.—Ray v. State, 49 S.W.2d 762, 
120 Tex.Cr. 239. 

27.5 U.S.—Owens v. U. S., C.A.S.C., 
201 F.2d 749. 

28. Under Mississippi oode 

(1) Evidence of two distinct sales 
of liquor is inadmissible, where af¬ 
fidavit charged sale on or about spec¬ 
ified day. 

Miss.—Robins v. State, 118 So. 535, 
151 Miss. 529—Voss v. State, 110 
So. 670, 144 Miss. 825—Bailey v. 
State, 110 So. 230, 144 Miss. 467— 
Maxey v. State, 106 So. 353, 140 
Miss. 570. 

(2) Evidence of sales of intoxicat¬ 
ing liquors subsequent to date al¬ 
leged in affidavit or indictment is not 
admissible. 

Miss.—Horton v. State, 112 So. 591, 
147 Miss. 37. 

(3) In prosecution for selling liq¬ 
uor, evidence cork and funnel smell¬ 
ing of liquor were found in automo¬ 
bile is admissible, although tending 
to show crime of possessing liquor. 
Miss.—Stepney v. City of Columbia, 

127 So. 687, 157 Miss. 193. 

(4) State cannot introduce evi¬ 
dence of unlawful sale of intoxicat¬ 
ing liquors, the prosecution for which 


another court of concurrent jurisdic¬ 
tion then has exclusive jurisdiction. 
Miss.—Hampton v. State, 103 So. 10, 
138 Miss. 196. 

(5) Hemingway's Code, § 2098, does 
not apply to prosecution for manu¬ 
facturing intoxicating liquors. 

Miss.—Parkinson v. State, 110 So. 

513, 145 Miss. 237. 

16 C.J. p 605 note 17. 

29. U.S.—Scarborough v. U. S., CA. 
Ala., 232 F.2d 412. 

Ala.—Mathews v. State, 106 So. 206, 
21 Ala.App. 173. 

Ill.—People v. Jabine, 154 N.E. 430, 
324 Ill. 55. 

People v. Gardner, 237 IlLApp. 

211 . 

Tex.—Martin v. State, 204 SW.2d 
627, 151 Tex.Cr. 62—Huron v. 

State, 30 S.W.2d 326, 115 Tex.Cr. 
187—Lee v. State, 73 S.W. 407, 45 
Tex.Cr. 51. 

16 C.J. p 605 note 18. 

30. Okl.—Levy v. State, 158 P. 288, 
12 Okl.Cr. 439. 

16 C.J. p 605 note 19. 

31. Me.—State v. Lashus, 11 A. 181, 
79 Me. 504. 

32. Mass.—Commonwealth v. Daley, 
4 Gray 209. 

33. Ky.—Combs v. Commonwealth, 
188 S.W. 326, 171 Ky. 231. 

34. Me.—State v. Bartley, 74 A. 
1129, 105 Me. 505. 

16 C.J. p 605 note 23. 

35. U.S.—Beyer v. U. S., C.CA.N.J., 
282 F. 225—Carpenter v. IT. S., C. 
C.AW.Va., 280 F. 598. 

Ga.—Wright v. State, 46 S.E.2d 516, 
76 GaApp. 483. 

Ky.—May v. Commonwealth, 237 S. 
W.2d 853. 

Miss,—Bennett v. State, 52 So.2d 837. 
Mo.—State v. Fenley, 275 S.W. 36, 
309 Mo. 520. 

Okl.—Watson v. State, 253 P.2d 1079, 
96 Okl.Cr. 305. 

Tex.—Hughes v. State, Cr„ 331 S.W. 
2d 216—Davidson v. State, 278 S. 
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W.2d 861, 161 Tex.Cr. 486—Palmer 
v. State, 229 S.W.2d 174, 154 Tex. 
Cr. 536—Haney v. State, 211 SW. 
2d 215, 152 Tex.Cr. 63—Burton v. 
State, 176 S.W.2d 197, 146 Tex.Cr. 
446—Coleman v. State, 57 S.W.2d 
162, 122 Tex.Cr. 621—Webb v. 

State, 277 S.W. 697, 102 Tex.Cr, 294 
—Stewart v. State, 272 SW. 202, 
100 Tex.Cr. 566—Venn v. State, 232 
SW. 822, 89 Tex.Cr. 537. 

Wash.—State v. Bravin, 207 P. 949, 
120 Wash. 545. 

Wyo.—Rosencrance v. State, 239 P. 
952, 33 Wyo. 360—State v. Lowry, 
212 P. 768, 29 Wyo. 267. 

Evidence held harmless 
In a prosecution for unlawfully 
selling intoxicating liquor, In. which 
it appeared that accused was pre¬ 
viously indicted for the offense of un¬ 
lawful transportation of liquor, ques¬ 
tioning accused with reference to 
how and where he transported the 
liquor was improper, as going into 
unauthorized details touching the 
other offense, but not prejudicial. 

Tex.—Holder v. State, 258 S.W. 1070, 
96 Tex.Cr. 556. 

Evidence held net to show commis¬ 
sion of other offense 
La.—State v. Harrington, 39 So.2d 
835, 215 La. 94. 

36. U.S.—Rupinski v. TJ. S., C.C.A. 
Mich., 4 F.2d 17. 

Ala.—Ex parte State ex rel. Davis, 
90 So. 278, 206 Ala. 546—McClure 
v. State, 42 So. 813, 148 Ala. 625. 

Scott v. State, 115 So. 855, 22 
AlaApp. 383—Cobb v. State, 103 
So. 387, 20 AlaApp. 542. 

Cal.—People v. Garrett, 268 P. 1071, 
93 CA. 77, opinion amended on 
other grounds 272 P. 339—People v. 
Pagni, 227 P. 972, 67 CA. 303- 
People v. Morales, 188 P. 58, 45 C. 
A. 553. 

Ky.—Hall v. Commonwealth, 43 SW. 
2d 346, 241 Ky. 72—Alford v. Com¬ 
monwealth, 13 S.W.2d 1026, 227 Ky. 
732—Dunnaway v. Commonwealth, 
249 S.W. 795, 198 Ky. 605—Bulling- 



691(16) CRIMINAL LAW 


22A C.J.S, 


the prosecution has clearly and positively proved 
one unlawful sale, it is error to admit evidence of 
other sales, 37 or of a keeping for sale. 38 

However, in such prosecutions evidence may be 
admissible even though it tends to show that ac¬ 
cused has committed another crime independent of, 
and distinct from, the crime charged, 3s - 5 and such 
evidence may be admissible to connect accused with 


the offense charged, 38 - 10 or to show the circum¬ 
stances under which the alleged sale was made. 38 -^ 
It may be proper to show other sales by accused, 
when not too remote, 39 where such evidence tends to 
connect accused with the offense charged, 40 to cor¬ 
roborate the principal charge, 41 to show the intox¬ 
icating quality of the liquor sold, 42 or to show in¬ 
tent, 43 of accused in respect to the offense charged, 


ton v. Commonwealth, 236 S.W. 
961, 193 Ky. 529—Combs v. Com¬ 
monwealth, 188 S.W. 326, 171 Ky. 
231. 

La.—State v. Gardner, 5 So.2d 132, 
198 La. 861. 

Mo.—State v. Preslar, 290 S.W. 142, 
316 Mo. 144. 

State v. Calbert, App., 282 S.W. 
106. 

Mont.—State v. Howland, 209 P. 991, 
64 Mont. 338. 

N.M.—State v. Alford, 187 P. 720, 26 
N.M. 1. 

N.Y.—People v. Johnson, 197 N.Y.S. 

379, 204 App.Div. 900. 

Okl.—Gregg v. State, 260 P.2d 867, 
97 Okl.Cr. 194—Watson v. State, 
253 P.2d 1079, 96 Okl.Cr. 305- 
Hughes v. State, 299 P. 240, 51 Okl. 
Cr. 11—Hill v. State, 272 P. 490, 
41 Okl.Cr. 266—Ricker v. State, 263 
P. 160, 39 Okl.Cr. 68—Ruffin v. 
State, 261 P. 378, 38 Okl.Cr. 343. 
Tex.—Scroggins v. State, 111 S.W.2d 
273, 133 Tex.Cr. 378—McLendon v. 
State, 276 S.W. 431, 101 Tex.Cr. 
663—Todd v. State, 275 S.W. 1013, 

101 Tex.Cr. 425—Copeland v. State, 
271 S.W. 91, 99 Tex.Cr. 659—Am- 
thor v. State, 265 S.W. 896, 98 Tex. 
Cr. 383—Burton v. State, 247 S.W. 
869, 93 Tex.Cr. 335—Ross v. State, 
245 S.W. 680, 93 Tex.Cr. 61—Gus- 
tamente v. State, 197 S.W. 998, 81 
Tex.Cr. 640—Barnes v. State, Cr., 
185 SW. 2. 

Vt.—State v. Donaluzzi, 109 A. 57, 94 
Vt. 142. 

W.Va.—State v. Baker, 115 S.E. 860, 
93 W.Va. 55. 

Wis.—State v. Jackson, 261 N.W. 732, 
219 Wis. 13. 

16 C.J. p 605 note 24. 

Sale on premises by person other 
than accused 

W.Va.—State v. Allen, 82 S.E.2d 423, 
139 W.Va. 818. 

37. Ala.—Ex parte State ex rel. Da¬ 
vis, 90 So. 278, 206 Ala. 546. 

Gibson v. State, 72 So. 210, 14 
Ala.App. 111. 

16 C.J. p 605 note 25. 

Evidence held not improper 

(1) Evidence that witness told ac¬ 
cused to get quart of whisky, and he 
brought pint, and later went back 
after another, was not improperly 
admitted as tending to show more 
than one transaction. 

Tex.—Cannon v. State, 278 S.W. 853, 

102 Tex.Cr. 553. 


(2) Where informer was asked 
why he went to accused’s house to 
get whisky, his answer that he had 
been there before did not show sepa- 

nfponoa 

Tex.—Sprue’ll v. State, 44 S.W.2d 733, 
119 Tex.Cr. 317. 

38. Ala.—Gibson v. State, 72 So. 210, 
14 Ala.App. 111. 

38.5 D.C.—Hoover v. District of Co¬ 
lumbia, Mun.App., 42 A-2d 730. 
Mo.—State v. Leonard, 182 S.W.2d 
548. 

38.10 D.C.—Hoover v. District of 
Columbia, Mun.App., 42 A.2d 730. 
38.15 Mo.—State v. Leonard, 182 S. 
W.2d 548. 

39. Ark.—Beck v. State, 216 S.W. 
497, 141 Ark. 102. 

Ga.—Hunter v. State, 91 S.E. 927, 
19 Ga.App. 615. 

S.C.—State v. Neeley, 46 S.E.2d 873, 
212 S.C. 173. 

Evidence held remote 

In a prosecution for selling intox¬ 
icating liquor on June 12, admission 
of evidence that as early as May 15, 
and after June 12, intoxicated per¬ 
sons came from, and were near ac¬ 
cused’s premises, and on August 5, 
whisky was found in accused’s ice 
box, was reversible error, notwith¬ 
standing Pub.Acts 1917 No. 338 § 54, 
making admissible in such a prose¬ 
cution evidence of other sales by ac¬ 
cused of intoxicating liquor “at or 
about the same time/* “at” meaning 
the very day charged and “about the 
same time” meaning close proximity 
to that day, so close in fact as to be 
approximately the same time. 

Mich.—People v. Fochtman, 197 N.W. 

166, 226 Mich. 53. 

Identity of persons involved 

To render admissible evidence of 
sales other than the one charged un¬ 
der Pub.Acts 1917 No. 338 § 54, the 
evidence must inform accused of the 
names or identity of the persons in¬ 
volved. 

Mich.—People v. Fochtman, supra. 
Too remote In time to show continui¬ 
ty or habit 

S.C.—State v. Thompson, 96 S.E.2d 
471, 230 S.C. 473. 

40. Md.—Mitchell v. State, 16 A.2d 
161, 178 Md. 579. 

Okl.—Keith v. State, 162 P. 239, 13 
Okl.Cr. 1. 

Tex.—Ridinger v. State, 174 S.W.2d 
319, 146 Tex.Cr. 286. 
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41. Minn.—State v. Van Vleet, 165 
N.W. 962, 139 Minn. 144—State v. 
Gesell, 162 N.W. 683, 137 Minn. 41, 
43. 

Sale on day subsequent to date 
charged 

S.C.—State v. Neeley, 46 S.E.2d 873, 
212 S.C. 173. 

Where proof necessary in describing 
sale charged 

Admission of evidence of sale of 
liquor simultaneously with sale sub¬ 
ject of prosecution, resulting un¬ 
avoidably from simultaneous deliv¬ 
eries, is not reversible error. 

U.S.—Rutledge v. U. S., C.C.A.Neb., 
19 F.2d 896. 

42. Kan.—State v. Kane, 219 P. 281 
114 Kan. 426. 

Mo.—State v. Salter, App., 256 S.W. 
1068. 

S.D.—State v. La Flamme, 219 N.W. 
252, 52 S.D. 566. 

43. Ariz.—Hill v. State, 165 P. 326, 
19 Ariz. 78. 

Ga.—Hale v. State, 7 S.E.2d 787, 62 
Ga.App. 315. 

Kan.—State v. Cook, 305 P.2d 851, 
180 Kan. 648. 

La.—State v. McCall, 110 So. 723, 
162 La. 471. 

Mass.—Commonwealth v. D’Amico, 
150 N.E. 321, 254 Mass. 512. 

Neb.—Doerffler v. State, 262 N.W. 
678, 129 Neb. 720. 

S.C.—State v. Neeley, 46 S.E.2d 873, 
212 S.C. 173. 

S.D.—State v. Laymon, 167 N.W. 402, 
40 S.D. 381. 

Tex.—Gilmore v. State, 261 S.W.2d 
854, 159 Tex.Cr. 121—Tate v. State, 
27 S.W.2d 808, 115 Tex.Cr. 534. 

16 C.J. p 605 note 27. 

Intent or purpose 

Fla.—Dixon v. State, App., 104 So.2d 

122 . 

Evidence of prior sale but not subse¬ 
quent sale 

In a prosecution for illegal sale of 
intoxicating liquor, evidence of a pri¬ 
or sale is properly admitted to show 
intent, but evidence of a subsequent 
sale is not admissible for such pur¬ 
pose. 

Tex.—Lawson v. State, 185 S.W.2d 
439, 148 Tex.Cr. 140. 

Where intent not element of offense 
Evidence of sales other than sale 
charged is not admissible to prove 
intent if intent is not element of of¬ 
fense charged. 
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to show motive, 44 knowledge, 44 - 5 or accused’s iden- ity. 53 Likewise, evidence of other sales by accused 

tity as the person who made the sale charged, 45 or is admissible when accused claims he was acting 

the character of business in which he was engaged, 46 merely as an agent in the transaction. 64 

or his system in making sales where system is a 

part of the case, 47 or his knowledge, authorization, Evidence that accused ordered or received in¬ 
consent, or acquiescence in sales made by his wife or toxica ting Kquor some time before the alleged sale 
his employees, 48 or in his place of business, 4 ® or the is . not admissible; 55 but. evidence that accused re¬ 
purpose for which the particular sale was made. 56 ceived consignments of liquor about the time of the 

. , , alleged sale is admissible. 56 

Evidence of other sales is admissible where there 

is a plain and definite issue as to whether the trans- In a proper case, evidence of possession of in¬ 
action charged constituted a sale, 51 as where accused toxicating liquor is admissible in corroboration of 
claims that it was a gift 52 or a mere act of hospital- the proof of sale, 57 even though such possession does 

La.—State v. Gardner, 5 So.2d 132, Minn.—State v. Frost, 200 N.W. 295, f testimony of witness that he had seen 


198 La. 861. 

Wis.—State v. Jackson, 261 N.W. 732, 
219 Wis. 13. 

44. Ga.—Hale v. State, 7 S.E.2d 787, 
62 Ga.App. 315. 

Neb.—Doerffler v. State, 262 N.W. 
678, 129 Neb. 720. 

S.C.—State v. Neeley, 46 S.E.2d 873, 
212 S.C. 173. 

Motive not in issne 

Evidence of sales other than that 
charged is not admissible to prove 
motive if motive Is not in issue in 
case. 

La.—State v. Gardner, 5 So.2d 132, 
198 La. 861. 

44.5 Fla.—Dixon v. State, App., 104 
So.2d 122. 

S.C.—State v. Neeley, 46 S.E.2d 873, 
212 S.C. 173. 

Scienter or guilty knowledge 
Ga.—Hale v. State, 7 S.E.2d 787, 62 
Ga.App. 315. 

45. Tex.—Reed v. State, 200 S.W. 
843, 82 Tex.Cr. 657. 

Va.—Faulkner v. Town of South 
Boston, 123 S.E. 358, 139 Va. 569. 
16 C.J. p 605 note 28. 

46. Ark.—Parks v. State, 208 S.W. 
435, 136 Ark. 662. 

Okl.—Bundy v. State, 184 P. 795, 16 
Okl.Cr. 481. 

Or.—State v. Busick, 177 P. 64, 90 Or. 
466. 

16 C.J. p 605 note 29. 

Preliminary showing 

Under a statute, making evidence 
of other sales or gifts of intoxicating 
liquor at or about the same time ad¬ 
missible, as showing the character 
of the business carried on by accused 
and the credibility of evidence, 
changes a well-established rule of 
evidence, and the trial court should 
always require a preliminary show¬ 
ing as to time before receiving tes¬ 
timony as to other sales. 

Mich.—People v. Trudell, 189 N.W. 
910, 220 Mich. 166. 

47. Ariz.—Birch v. State, 171 P. 135, 
19 Ariz. 366. 

Ark.—Larkin v. State, 199 S.W. 382, 
131 Ark. 445. 


160 Minn. 317. 

Mont.—State v. Cesar, 232 P. 1109, 72 
Mont. 252. 

Tex.—Stovall v. State, Cr., 97 S.W. 
92. 

16 C.J. p 605 note 30. 

Method, plan, or system 
Fla.—Dixon v. State, App., 104 So.2d 
122 . 

Kan.—State v. Cook, 305 P.2d 851, 
180 Kan. 648. 

S.C.—State v. Neeley, 46 S.E.2d 873, 
212 S.C. 173. 

Connection of accused with place of 
sale 

In a prosecution for the unlawful 
sale of intoxicating liquor, the con¬ 
nection of accused with place where 
subsequent sales were made was held 
sufficiently shown to warrant recep¬ 
tion of evidence of other subsequent 
sales, and of liquor found in posses¬ 
sion on subsequent occasions, as 
showing a general system or plan to 
commit crimes of like nature to the 
crime charged. 

Minn.—State v. Clark, 192 N.W. 737, 
155 Minn. 117. 

48. Ariz.—Elliott v. State, 164 P. 
1179, 19 Ariz. 1. 

Ark.—Mason v. State, 192 S.W T . 207, 
127 Ark. 289. 

Cal.—People v. Silva, 227 P. 976, 67 
C.A 351. 

Or.—State v. Cook, 59 P.2d 249, 154 
Or. 62. 

Vt.—State v. Kamuda, 129 A. 306, 98 
Vt. 466. 

16 C.J. p 606 note 31. 

In prosecution of licensee for sale 
of liquor other than the kind permit¬ 
ted by the license, evidence of previ¬ 
ous sales by an employee of accused j 
when he was present is admissible as 
bearing on the question of knowledge 
of the alleged sale for which accused 
is being prosecuted. 

Or.—State v. Cook, 59 P.2d 249, 154 
Or. 62. 

49. Ind.—Thompson v. State, 125 N. 
E. 641, 189 Ind. 182. 

16 C.J. p 606 note 32. 

TTse of home as place of business 
In prosecution for sale of distilled 
alcoholic liquor in Harford County, 
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persons buy whisky from accused 
within a year before indictment was 
admissible as tending to show that 
accused used his home as a place to 
carry on business of selling whisky. 
Md.—Hill v. State, 197 A. 795, 174 
Md. 137. 

50. La.—State v. Hollingsworth, 106 
So. 662, 160 La. 26. 

Mich.—People v. Goodknecht, 190 N. 

W. 706, 220 Mich. 546. 

Tex.—Kellar v. State, 28 S.W.2d 800, 
115 Tex.Cr. 368—Chandler v. State, 
280 S.W. 817, 103 Tex.Cr. 311. 

16 C.J. p 606 note 33. 

51. Cal.—Corpus Juris quoted, in 
People v. Masolini, 290 P. 77, 78, 
107 C.A. 192. 

N.D.—State v. Stanley, 164 N.W. 702, 
38 N.D. 311. 

Vt.—State v. Donaluzzi, 109 A. 57, 
94 Vt. 142. 

16 C.J. p 606 note 34. 

52. Ark.—Larkin v. State, 199 S.W. 
382, 131 Ark. 445. 

16 C.J. p 606 note 35. 

53. Mich.—People v. Plummer, 155 
N.W. 533, 189 Mich. 415. 

54. Ark.—Miller v. State, 254 S.W. 
1069, 160 Ark. 469. 

Tex.—MIreles v. State, 13 S.W.2d 868, 
112 Tex.Cr. 67—Cannon v. State, 
278 S.W. 853, 102 Tex.Cr. 553—Gra¬ 
ham v. State, 275 S.W. 713, 101 Tex. 
Cr. 329—Colter v. State, 255 S.W. 
406, 95 Tex.Cr. 657. 

55. Tex.—Gaines v. State, 138 S.W. 
387, 63 Tex.Cr. 73. 

16 C.J. p 606 note 37. 

56. W.Va.—State v. Gillispie, 59 S. 
E. 957, 63 W.Va. 152. 

57. U.S.—Doyle v. U. S., C.CA.Okl., 
33 F.2d 265—Petroff v. U. S., C.C.A. 
Mich., 13 F.2d 453. 

Ark.—Duncan v. State, 27 S.W.2d 99, 
181 Ark. 603—Smith v. State, 26 
S.W.2d 899, 181 Ark. 592—Evans v. 
State, 9 S.W.2d 320, 177 Ark. 1076 
—Melton v. State, 264 S.W. 965, 165 
Ark. 448. 

Ga.—Hale v. State, 7 S.E.2d 787, 62 
Ga.App. 315. 
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not constitute a distinct offense. 58 Similarly, it may 
be shown that accused was engaged in the unlawful 
manufacture of liquor, 58 or that a still was found 
near his residence. 60 

Where, in a prosecution for furnishing intoxi¬ 
cating liquor to a named person in violation of a 
local option law, the circumstances are such as to 
permit the inference of accident, mistake, or inad¬ 
vertence to be drawn, testimony as to the furnish¬ 
ing or selling of liquors by accused to others is ad¬ 
missible to rebut the inference and to show the 
knowledge and intent of accused, and is not incom¬ 
petent because it may tend to show other violations 
of the local option law by accused ; 61 but it is error 
to admit evidence of other transactions with which 
accused was not connected. 62 

If an arrest for illegal sale follows the sale quick¬ 
ly, statements made by accused to the arresting offi¬ 
cers are admissible as part of the res gestae, and are 
not inadmissible because they show the commission 
of an independent crime. 62 * 5 

Sale or furnishing to minor. In a prosecution 
for selling or furnishing liquor to a minor, evi¬ 
dence of sales to a minor other than the one speci¬ 
fied in the indictment is inadmissible, 63 nor can it 
be shown that accused previously offered to give 
liquor to such person and another. 64 On the is¬ 
sue of knowledge of minority of the purchaser, evi¬ 
dence of previous sales to the minor is not com¬ 
petent, 65 but testimony that two other minors drank 
with him at the same time is relevant, 66 and evidence 


that accused gave liquor to others at the same time 
is competent, 67 as is evidence of furnishing liquor 
on other occasions in some of which transactions 
the minor had appeared. 68 

In a prosecution for selling intoxicating liquor to 
minors on a specified date, testimony as to sales to the 
same minors a few days prior to the day specified 
may be admissible as corroborative evidence, or to 
show a general scheme or plan, 68 - 6 but evidence as 
to such sales is not admissible merely to establish 
the propensity or disposition of accused to commit 
this particular type of crime. 68 - 10 

Unlawful issuance of prescription. In a prosecu¬ 
tion against a physician for unlawfully issuing a 
prescription for intoxicating liquor evidence of the 
number of other prescriptions given by accused in 
a specified time is admissible as bearing on the in¬ 
tent and good faith of accused in issuing the one on 
which the charge is based. 69 Where such evidence 
does not fall within any of the exceptions to the 
rule that proof of other crimes is not admissible, 
evidence of the issuance of other prescriptions for 
intoxicating liquor is not admissible in a prosecu¬ 
tion of a physician for unlawfully issuing a pre¬ 
scription for such liquor. 70 Where the statute for¬ 
bids issuance of prescriptions after the physician 
has been twice convicted of violating the law, it is 
not improper to show that he has been convicted 
three times. 71 

Sale without prescription. In a prosecution for 
the sale of alcohol or intoxicating liquor without a 


Mo.—State v. Cory, 22 S.W.2d 795— 
State v. Sheeler, 7 S.W.2d 340, 320 
Mo. 178—State v. White, 289 S.W. 
953, 316 Mo. 210. 

Tex.—L.enz v. State, 290 S.W. 167, 106 
Tex.Cr. 29—Thomas v. State, 282 
S.W. 237, 103 Tex.Cr. 671—Mitchell 
v. State, 159 SW. 1073, 71 Tex.Cr. 
185. 

16 C.J. p 606 note 39. 

Fossession as corroborative of sale 
On trial for illegally selling 1 whis¬ 
ky, evidence that accused had unlaw¬ 
ful possession of whisky at various 
times was admissible as circum¬ 
stance from which jury might Infer 
that he kept whisky for sale, thus 
strengthening evidence of alleged 
sale, and may be considered by jury 
as a circumstance or corroboration of 
evidence of alleged sale, but will not 
alone support conviction thereof. 

Ga.—Springer v. State, App., 4 S.E. 
2d 679. 

58. Tex.—Myers v. State, 108 S.W. 
392, 52 Tex.Cr. 558, followed In 
Mitchell v. State, 159 S.W. 1073, 71 
Tex.Cr. 185. 

58. Iowa.—State v. Lilteich, 191 NT. 
W. 76, 195 Iowa 1353. 


Tex.—Graham v. State, 275 SW. 713, 
101 Tex.Cr. 329. 

60. U.S.—Carpenter v. U. S., C.C.A. 
W.Va., 280 F. 598. 

Ga.—Carter v. State, 105 S.E. 652, 26 
Ga.App. 253. 

61. Mich.—People v. Giddings, 124 
NW. 546 , 159 Mich. 523, 18 Ann. 
Cas. 844. 

! 62. Mich.—People v. Giddings, su¬ 
pra. 

62.5 D.C.—Jackson v. District of 
Columbia, Mun.App., 125 A.2d 50. 

63. Mo.—State v. Stike, 129 SW. 
1024, 149 MoA.pp. 104. 

Acquaintance with accused 

In prosecution for selling liquor 
to minor, evidence that minor knew 
accused before evening on which he 
allegedly purchased liquor from ac¬ 
cused is not incompetent as showing 
prior purchases of intoxicating liq¬ 
uor from accused. 

Wash.—State v. Navone, 39 P.2d 384, 
180 Wash. 121. 

64, Minn.—State v. Eames, 203 N.W. 
769, 163 Minn. 24 9. 
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65. Tex.—Dittforth v. State, SO SW. 
628, 46 Tex.Cr. 424. 

66. Tex.—Gray v. State, 72 SW. 169, 
44 Tex.Cr. 470. 

67. Idaho.—State v. Alvord, 271 P. 
322, 46 Idaho 765. 

68. Minn.—State v. Huber, 214 N.W. 
270, 171 Minn. 429. 

68.5 Minn.—City of St. Paul v. 
Greene, 56 N.W.2d 423, 238 Minn. 
202 . 

68.10 Minn.—City of St. Paul v. 
Greene, supra. 

68. Mo.—State v. Patterson, App., 
222 SW. 8 82. 

Wash.—State v. Raub, 173 P. 1094, 
103 Wash. 214—City of Everett v. 
Cowles, 166 P. 786, 97 Wash. 396- 
City of Seattle v. Hewetson, 164 
P. 234, 95 Wash. 612. 

70. Mo.—State v. White, App., 223 
S.W. 683. 

71. Wash.—State v. Emonds, 182 P. 
584, 107 Wash. 688. 
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prescription, evidence of similar offenses is, in ac¬ 
cordance with the general rule, inadmissible. 72 

§ 691(17).-Engaging in Business 

of Selling 

In prosecutions for illegally engaging In the business 
of selling intoxicating liquors, evidence of other crim¬ 
inal transactions conducted by the accused may be ad¬ 
missible, and evidence may be adduced of sales other 
than the sale alleged. 

In a prosecution for illegally engaging in or 
pursuing the occupation or business of selling intox¬ 
icating liquors, evidence is admissible of other trans¬ 
actions conducted by accused, even though such 
other transactions are denominated as crimes by the 
law, 72 * 50 and such other illegal transactions may be 
shown to illustrate, characterize, and rebut the ex¬ 
planation offered by accused to the effect that the 
act charged as a crime was innocent. 72 * 55 Evidence 
of sales other than those charged in the indictment 
is admissible to show that accused was engaged in or 
pursuing the occupation or business charged. 73 The 
state may prove sales to other persons, 74 or sales 
on other dates, 76 than those charged. This is true 
not only as to sales made about the time named 
in the indictment, 76 but even as to sales made a con¬ 
siderable period of time before, where there is evi¬ 
dence showing a continuity of the business; 77 but 
the evidence of other sales should be confined to 
the time subsequent to the publication of the order 
made by the judge after the prohibition election. 78 


In a proper case evidence of possession of intoxicat¬ 
ing liquor is admissible to show accused was engaged 
in the business of selling. 79 

In a prosecution for carrying on the business of a 
liquor dealer without having paid the special tax 
therefor required by law, evidence of sales by ac¬ 
cused prior to the years named in the indictment 
is admissible, 80 and evidence of the unlawful opera¬ 
tion of a distillery is admissible when tending to 
prove the crime charged. 81 

Failure to conduct business as required by law . 
In a prosecution of a wholesale liquor dealer for 
failure to make entries of sales in the records as re¬ 
quired by law, proof of false entries on other prior 
occasions is relevant to establish intent, motive, 
design, purpose, and practice. 81 * 5 

§ 691(18).-Maintaining Liquor 

Nuisance 

In prosecutions for maintaining liquor nuisances, ev¬ 
idence of other offenses, or of illegal sales, may be ad¬ 
missible, but evidence of other offenses is inadmissible 
If they are in no way connected with the offense 
charged. 

On a trial for maintaining a liquor nuisance, evi¬ 
dence may be admissible even though it tends to dis¬ 
close that accused has committed another of¬ 
fense, 81 * 60 particularly where the offense charged 
and the other offense are so closely connected as to 


72. U.S.—Anderson v. U. S., C.C.A. 
Minn., 18 F.2d 404. 

72.50 Ga.—Foster v. State, 28 S.E.2d 
81, 70 Ga.App. 305. 

72.55 Theory under which such evi¬ 
dence Is admitted Is that where acts 
of accused are capable of more than 
one construction, his former acts, as 
disclosed by other accusations in¬ 
troduced in evidence, are relevant for 
jury to consider in determining 
whether his act on day in question 
was, or was not, an innocent one. 

Ga.—Foster v. State, supra. 

73. TJ.S.—United Cigar Whelan 
Stores Corp. v. U. S. f C.C.A.Mont., 
113 F.2d 340—Kennedy v. U. S., C. 
GA.Nev., 4 F.2d 488. 

Ala.—Studdard v. State, 70 So. 978, 
14 Ala.App. 33. 

Ariz.—Wilson v. State, 237 P. 950, 28 
Ariz. 539. 

Ark.—Taylor v. State, 276 S.W. 677, 
169 Ark. 589—Brown v. State, 255 
S.W. 878, 161 Ark. 263—Parks v. 
State, 208 S.W. 435, 136 Ark. 562— 
Ketchum v. State, 188 S.W. 825, 125 
Ark. 275. 

Iowa.—State v. Bamsey, 226 N.W. 57, 
208 Iowa 802—State v. Vanderpool, 
191 N.W. 357, 195 Iowa 43. 


N.D.—State v. Kaczor, 214 N.W. 800, 
55 N.D. 511. 

Tex.—Gray v. State, 197 S.W. 990, 82 
Tex.Cr. 27. 

Wash.—State v. Weston, 223 P. 321, 
128 Wash. 5SO—State v. Goforth, 
216 P. 882, 126 Wash. 56—State v. 
Hessel, 191 P. 637, 112 Wash. 53. 
16 C.J. p 606 note 46. 

Subsequent sales 

On trial for carrying about intoxi¬ 
cating liquor for purpose of sale, 
sales about the time of the alleged 
offense were not inadmissible to 
show intent and purpose, because all 
sales occurred after the alleged of¬ 
fense. 

Wash.—State v. Goforth, 216 P. 882, 
126 Wash. 56. 

74. U.S.—United Cigar Whelan 
Stores Corp. v. U, S., C.C.A.MOnt., 
113 F.2d 340. 

Tex.—Brown v. State, 160 S.W. 374, 
72 Tex.Cr. 33—Clay v. State, 144 
S.W. 280, 65 Tex.Cr. 402. 

75. U.S.—United Cigar Whelan 
Stores Corp. v. U. S., C.C.A.Mont., 
113 F.2d 340. 

Tex.—Byrd v. State, 151 S.W. 1068, 
69 Tex.Cr. 35. 
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76. Tex.—Cole v. State, 162 S.W. 
880, 72 Tex.Cr. 282—Stephens v. 
State, 139 S.W. 1141, 63 Tex.Cr. 
382. 

77. Tex.—Dickson v. State, 146 S.W. 
914, 66 Tex.Cr. 270. 

78. Tex.—Rhodes v. State, 172 S.W. 
252, 75 Tex.Cr. 659. 

79. Ark.—Herren v. State, 276 S.W. 

365, 169 Ark. 636—McMiller v. 

State, 257 S.W. 366, 162 Ark. 45. 

N.D.—State v. Berenson, 260 N.W. 
256, 65 N.D. 480—State v. Stod¬ 
dard, 257 N.W. 479, 65 N.D. 238- 
State v. Kaczor, 214 N.W. 800, 55 
N.D. 511. 

80. U.S.—Day v. U. S., Va., 220 F. 
818, 136 C.C.A. 406, reversed on 
other grounds 229 F. 534, 143 C.CA.. 
602. 

81. U.S.—U. S. v. Gross, C.C.A.U1., 
103 F.2d 11. 

81.5 U.S.—Keith v. U. S., C.A.Tex., 
250 F.2d 355. 

81.50 Okl.—Drake v. State, 217 P.2d 
191, 91 Okl.Cr. 142, rehearing de¬ 
nied 222 P.2d 770, 92 Okl.Cr. 253. 
Tex.—Brown v. State;, 201 S.W.2d 60, 
150 Tex.Cr. 285. 
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form a part of the res gestae, 81 * 55 or where the 
other offenses are shown for the purpose of estab¬ 
lishing the particular scheme or plan. 81 * 60 Proof 
of unlawful sales of intoxicating liquors by ac¬ 
cused is admissible to show the intent with which 
the liquors were kept on the place; 82 including 
proof of prior sales where not too remote; 83 and 
proof of sales prior to the dates charged is ad¬ 
missible w T here it tends to establish an unlawful 
status, not limited in duration to the precise time 
of the occurrences charged, but of a more or less 
permanent character. 84 Proof of sales prior to 
the time covered by the indictment is inadmissible 
when it has no bearing on the issues being tried, 85 
and the same is true of evidence showing other of¬ 
fenses which has no bearing on the proof of the of¬ 
fense charged; 86 but evidence showing another 
crime is not, therefore, inadmissible when otherwise 


competent to show accused’s intent and disposition to 
engage in the sale of intoxicating liquors. 87 

§ 691(19).-Transportation or Im¬ 

portation 

In prosecutions for illegal transportation or impor¬ 
tation of intoxicating liquor, testimony as to other of¬ 
fenses which does not tend to prove the offense charged 
is not admissible, but other offenses may be shown to 
prove identity, Intent, or similar points. 

In prosecutions for illegal transportation of in¬ 
toxicating liquor, evidence is inadmissible of other 
offenses which does not tend to prove the offense 
charged. 88 Where the evidence comes within the 
exceptions to the rule, as where it tends directly 
to establish accused’s guilt, or show his guilty knowl¬ 
edge, intent, or design, evidence may be introduced 
showing a previous transportation, 89 or evidence 


81.55 Okl.—Drake v. State. 217 P.2d 
191, 91 Okl.Cr. 142, rehearing- de¬ 
nied 222 P.2d 770, 92 Okl.Cr. 253. 
81.60 OkL—Drake v. State, supra. 

82. U.S.—Addis v. U. S., C.OA.Kan., 
62 F.2d 329, certiorari denied 53 
S.Ct. 688, 289 U.S. 744, 77 L.Ed. 
1491—Stockman v. U. S., C.C.A. 
Wash., 8 F.2d 211—Brown v. U. S., 
C.C.A.S.C., 6 F.2d 522—Rossini v. 
U. S., C.C.A.Minn., 6 F.2d 350— 
Merrill v. U. S., C.C.A.Or. f 6 F.2d 
120—Peterson v. U. S., C.C.A. 
Wash., 4 F.2d 702, certiorari denied 
46 S.Ct. 19, 269 U.S. 555, 70 L.Ed. 
409—Strada v. U. S., C.C.A.CaL, 281 
F. 143—Carpenter v. U. S., C.C.A.W. 
Va., 280 F. 598. 

Cal.—People v. Bettencourt, 1 P.2d 
494, 115 C.A. 387—People v. Pozzi, 
266 P. 860, 91 C.A. 150—People v. 
Darden, 261 P. 1045, 87 C.A. 181- 
People V. Jones, 248 P. 964, 78 C.A. 
554—People v. Frankovich, 221 P. 
671, 64 C.A. 184. 

Tex.—Brown v. State, 201 S.W.2d 50, 
150 Tex.Cr. 285. 

Utah.—State v. Kallas, 94 P.2d 414, 
97 Utah 492. 

Wyo.—State v. Pinkston, 240 P. 219, 
33 Wyo. 428. 

16 C.J. p 607 note 53. 

83. Cal.—People v. Pozzi, 266 P. 860, 
91 C.A. 150. 

84. U.S.—Strada v. U. S., C.C.A.Cal., 
281 F. 143. 

85. Iowa.—State v. Benson, 134 N. 
W. 851, 154 Iowa 313. 

86 . U.S.—Heitman v. U. S., C.C.A. 
Cal., 5 F.2d 887. 

Hazelton v. U. S., C.C.A.Idaho, 
293 F. 384. 

Evidence of maintenance of anoth¬ 
er nuisance at a different place is 
inadmissible. 

N.D.—State v. Sievert, 218 N.W. 871, 
56 NJD. 678—State v. Poull, 105 
N.W. 717, 14 N.D. 557. 


87. Cal.—People v. Frankovich, 221 
P. 671, 64 C.A. 184. 

88. U.S.—Brinegar v. U. S., Okl., 69 
S.Ct. 1302, 338 U.S. 160, 93 L.Ed. 
1881, rehearing denied 70 S.Ct. 31, 
338 U.S. 839, 94 L.Ed. 513. 

Ford v. U. S., Okl., 259 F. 552, 
170 C.C.A. 514. 

Ala.—Chandler v. State, 125 So. 791, 
23 Ala.App. 376. 

Ariz.—Wilson v. State, 193 P. 301, 21 
Ariz. 620. 

Ga.—Jenkins v. State, 92 S.E.2d 43, 

93 Ga.App. 360. 

Mo.—State v. Fenley, 275 S.W. 41, 
309 Mo. 534. 

S.C.—State v. Frierson, 128 S.E. 709, 
132 , S.C. 362. 

Vt.—State v. Donaluzzi, 109 A. 57, 

94 Vt. 142. 

Evidence held not objectionable 
Sheriff's statement, that automo¬ 
bile involved in liquor transportation 
was stolen, did not support conten¬ 
tion that evidence of another offense 
by accused was admitted, where ob¬ 
jection was sustained and thief's 
identity not disclosed. 

Ky.—Westfall v. Commonwealth, 15 
S.W.2d 467, 228 Ky. 587. 

Evidence not admissible to prove 
identity or pattern 

Ala.—Govan v. State, App., 115 So. 
2d 667. 

Bobbery 

Ala.—Patrick v. State, 97 So.2d 589, 
39 Ala.App. 240, followed in Clem¬ 
ons v. State, 97 So.2d 594, 39 Ala. 
App. 245. 

89. U.S.—Means v. U. S., C.C.A.N.Y., 
6 F.2d 975. 

Malcolm v. U. S., W.Va., 256 F. 
363, 167 C.CA. 633. 

Ariz.—Fuqua v. State, 165 P. 311, 19 
Ariz. 40. 

Colo.—Bruno v. People, 186 P. 718, 
67 Colo. 146. 


Conn.—State v. Levy* 130 A. 96, 103 
Conn. 138. 

Tex.—Fowler v. State, 12 S.W. 2d 
1035, 111 Tex.Cr. 352—Sims v. 

State, 258 S.W. 165, 96 Tex.Cr. 519. 
Wis.—State v. Kluck, 269 N.W. 683, 
223 Wis. 381. 

Transportation by employer em¬ 
ployee 

* (1) In prosecution of employer for 
transporting liquor in G county, 
based on transportation of liquor by 
employee, evidence that employer 
had previously transported liquor in 
G county is admissible to refute em¬ 
ployer’s statement that he did not 
employ employee to transport liquor 
in G county, and that employer had 
not had liquor transported in G coun¬ 
ty for over three years. 

Ga.—Crow v. State, 182 S.E. 685, 52 
Ga.App. 192. 

(2) In a prosecution for transport¬ 
ing intoxicating liquor, evidence 
that, before the acts in question, ac¬ 
cused had employed witness to trans¬ 
port intoxicating liquor, was admis¬ 
sible to show guilty knowledge, in¬ 
tent, or design at the time in ques¬ 
tion. 

Colo.—McConnell v. People, 213 P. 
674, 73 Colo. 99. 

Bebuttal of defense 

In a prosecution for unlawfully 
transporting intoxicating liquors in¬ 
to the state, where the defense was 
that accused was entrapped into 
the offense by officers, evidence tend¬ 
ing to show similar transactions by 
persons accused before the earliest 
date mentioned in the indictment is 
admissible to establish the good faith 
of the officers in coSperating with the 
persons accused in the unlawful 
transactions for the purpose of de¬ 
tecting the crime, although it was in¬ 
sufficient to establish the guilt of 
those accused, and merely created 
suspicion against them; and declara- 
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may be introduced showing a previous unlawful 
sale, 90 or possession of intoxicating liquor. 91 Evi¬ 
dence showing accused was engaged in a continuing 
traffic is admissible as affecting the question of in¬ 
tent, even though it tended to show guilt of other 
crimes. 92 

Where accused was arrested in a vehicle contain¬ 
ing liquor, the proximity of an illicit still is admis¬ 
sible on the issue of unlawful transportation, 93 and 
to show accused's connection with the liquor, his 
guilty knowledge of its possession, and that it was 
being unlawfully transported. 94 As evidence of the 
unlawfulness of the transportation, evidence of the 
finding of weapons in the car of the persons accused 
is admissible, 95 but evidence that accused, in at¬ 
tempting to escape, drove the car in a reckless man¬ 
ner is inadmissible, since evidence of reckless driv¬ 
ing by accused is immaterial to the charge of illegal 
transportation of liquor. 95 - 5 

Where the transportation is based on the bur¬ 
glarizing of a drug store and the taking of intoxi¬ 
cating liquor therefrom, evidence of the burglariz¬ 
ing, the missing of whisky and other articles, and the 
finding of such articles in the possession of one of 
the persons accused is admissible to connect accused 
with the offense of transporting. 96 In a prosecu¬ 
tion for importing into the state intoxicating liquor 


for sale or gift as a beverage, evidence of shipments 
received 97 and sales made 98 by accused prior to the 
date charged in the indictment or information is 
admissible on the issue of accused’s intent and pur¬ 
pose in making the importation on the date charged. 
Also, in a prosecution for carrying liquor into 
local option territory, evidence of carrying for per¬ 
sons other than the one named in the indictment 
is admissible as showing system. 99 

If the offense of transporting intoxicating liquor, 
for which accused is being tried, does not depend 
on, or require, any special purpose or intent, and 
does not make intent an element of the offense, evi¬ 
dence of other offenses which otherwise would be 
admissible on the issue of intent is not admissible. 1 

§ 691(20).-Manufacturing 

Where the charge Is the illegal manufacture of In¬ 
toxicating liquor, evidence is not admissible of other 
offenses committed by the accused unless it tends to 
prove the offense for which he is being tried. 

In a prosecution for the illegal manufacture of 
intoxicating liquor, evidence is not admissible which 
discloses the commission by accused of other crimes 
which are not connected with the offense charged, 
and the evidence does not tend to prove the offense 
charged. 2 However, when the evidence sought to be 


tions by the persons accused that 
their grocery business was ostensi¬ 
ble only, and that for years they had 
been engaged In unlawful transac¬ 
tions of the character charged, are 
admissible against them, although 
they related to transactions other 
than those charged in the indictment. 

U.S.—Billingsley v. U. S., C.C.A. 
Mich., 274 F. 86, certiorari denied 
42 S.Ct. 168, 257 U.S. 656, 66 L.Ed. 
420. 

90. Tex.—Lane v. State, 12 S.W.2d 
1027, 111 Tex.Cr. 367. 

91. U.S.—'U. S. v. Sebo, C.C.A.I11., 
101 F.2d 889—Holt v. U. S„ C.C.A. 
Mich., 42 F.2d 103. 

Iowa.—State v. Campbell, 228 N.W. 
22, 209 Iowa 519. 

Tex.—Cox v. State, 279 S.W. 838, 103 
Tex.Cr. 67. 

Va.—Burner v. Commonwealth, 125 
S.E. 324, 140 Va. 508. 

Purchase 

Evidence of the purchase, by per¬ 
sons accused, of whisky in another 
state is competent, as showing an 
incident of its unlawful transporta¬ 
tion Into the state. 

U.S.—Billingsley v. U. S., C.C.A. 
Mich., 274 F. 86, certiorari denied 
42 S.Ct. 168, 257 U.S. 656, 66 L.Ed. 
420. 

92. U.S.—'Wagman v. U. S., C.CJL 
Mich., 269 F. 568, certiorari denied 


41 S.Ct. 376, 255 U.S. 572, 65 L.Ed. 
792. 

Graft and corruption 

In a prosecution for conspiring to 
violate federal laws by illegally im¬ 
porting intoxicating liquor into a dry 
state, evidence tending to show that 
the conspiracy included control of 
prostitution and gambling, and other 
activities Involving graft and cor¬ 
ruption, was admissible to prove in¬ 
tent or a course of conduct. 

U.S.—,Jones v. U. S., C.A.Okl., 251 F. 
2d 288, certiorari denied 78 S.Ct. 
703, 356 U.S. 919, 2 L.Ed.2d 715. 

93. Tex.—Land v. State, 247 S.W. 
554, 93 Tex.Cr. 470. 

94. Tex.—Land v. State, supra. 

95. Tex.—Riojas v. State, 277 S.W. 

696, 102 Tex.Cr. 460—Riojas v. 

State, 277 S.W. 640, 102 Tex.Cr. 
258. 

95.5 Va.—Sturgis v. Commonwealth, 
88 S.E.2d 919, 197 Va. 264. 

96. Tex.—Webb v. State, 278 S.W. 
223, 102 Tex.Cr. 360. 

97. N.D.—State v. McKone, -154 N. 
W. 256, 31 N.D. 547. 

Transporting through mails 
Evidence of the receipt of similar 
packages similarly addressed is ad¬ 
missible in a prosecution for trans¬ 
porting, through the mails, intoxicat¬ 
ing liquor into a prohibition state. 
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U.S.—Ciaflrdini v. U. S„ C.C.A.W. 
Va., 266 F. 471, certiorari denied 41 
S.Ct. 8, 254 U.S. 634, 65 L.Ed. 449. 

98. N.D.—State v. Miller, 428 N.W. 
1034, 20 N.D. 509. 

99. Tex.—Perryman v. State, 173 S. 
W. 1195, 76 Tex.Cr. 171. 

1. Okl.—Proctor v. State, 129 P. 77, 
8 Okl.Cr. 537. 

Tex.—Abston v. State, 250 S.W.2d 
214, 157 Tex.Cr. 500. 

2. Ala.—Gooch v. State, 126 So. 607, 
23 Ala.App. 437—Young v. State, 
121 So. 442, 23 Ala.App. 87—Veal 

V. State, 95 So. 783, 19 Ala.App. 168 
—Childers v. State, 92 So. 512, 18 
Ala.App. 396—Brown v. State, 90 
So. 278, 18 Ala.App. 275, certiorari 
denied Ex parte State ex rel. Davis, 
90 So. 278, 206 Ala. 546. 

Ky.—Little v. Commonwealth, 299 S. 

W. 563, 221 Ky. 696—Herring v. 
Commonwealth, 254 S.W. 906, 200 
Ky. 304—Jackson v. Common¬ 
wealth, 248 S.W. 242, 198 Ky. 149. 

Miss.—Craft v. State, 124 So. 488, 155 
Miss. 465—Calloway v. State, 121 
So. 292, 153 Miss. 599—Parkinson 
v. State, 110 So. 513, 145 Miss. 237. 
Mo.—State v. Wilcox, 44 S.W.2d 85- 
State v. Widick, 292 S.W. 52. 

State v. Smith, App. f 261 S.W. 
696. 

Tex.—Long v. State, 277 S.W. 139, 
102 Tex.Cr. 81—Roark v. State, 276 
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introduced comes within the well recognized excep¬ 
tions to the general rule, it is admissible notwith¬ 
standing it shows or tends to show the commission 
of another crime, 3 and evidence of this nature is ad¬ 
missible to prove motive and intent. 3 * 5 

In a proper case, evidence is admissible to show 
more than one act of manufacture, 4 or to show pos¬ 
session of a still, 5 or of a still and liquor, 6 or the 
possession and operation of the same still at different 
times, 7 or the possession 8 or sale, 9 or possession and 
sale, 1J ° of liquor, or an offer to sell. 11 Accused’s 
connection with another still may be shown when 
he denies connection with the still used in the manu¬ 
facture; 12 and where the still involved in the prose¬ 
cution was not being operated in the usual manner, 


it may be shown that accused used this peculiar 
method of operation in the past, even though such 
evidence discloses the commission of prior crimes 
by accused. 12 * 5 

Evidence of attempt of accused to bribe officers 
not to disturb a still is admissible to show his guilty 
knowledge, 13 and to prove his ownership of the 
house in which the still was being operated. 14 An 
admission of guilt and an offer to pay if turned 
loose is not inadmissible although another offense is 
thereby shown. 15 To show the business accused 
was engaged in at the time of the alleged offense 
of manufacturing, it is proper to show that there¬ 
after he was arrested and convicted of transport¬ 
ing. 16 


S.W. 242, 101 Tex.Cr. 401—Gothard 
v. State, 270 S.W. 177, 99 Tex.Cr. 
452—Johnson v. State, 266 S.W. 
155, 98 Tex.Cr. 417. 

Va.—Beavers v. Commonwealth, 136 
S.E. 501, 147 Va. 585. 

Sale for which accused tried and ac¬ 
quitted 

On the trial of one indicted for 
manufacturing intoxicating liquor, it 
is reversible error to admit evidence 
of a sale of Intoxicating liquor by 
accused, where he had been previ¬ 
ously tried and acquitted of the al¬ 
leged sale. 

Miss.—Bradley v. State, 98 So. 458, 
134 Miss. 20. 

Evidence held not Inadmissible 

In a prosecution for manufactur¬ 
ing and storing whisky, allowing the 
state to prove that the check with 
which accused paid for sugar was 
returned marked “no good/’ is not 
error, as showing another crime. 
S.C.—State v. Bagwell, 122 S.E. 513, 
128 S.C. 414. 

8 TJ.S.—:Nielson v. U. S., C.C.A. 
Wash., 24 F.2d 802. 

Ky.—Camden v. Commonwealth, 254 
S.W. 1048, 200 Ky. 377. 

N.C.—State v. Crouse, 108 SJE3. 911, 
182 N.C. 835. 

S.C.—State v. Bagwell, 122 S.E. 513, 
128 S.C. 414. 

Tex.—Wiggins v. State, 3 S.W.2d 811, 
109 Tex.Cr. 195—Taylor v. State, 2 
SW.2d 457, 108 Tex.Cr. 678—Math¬ 
is v. State, 260 S.W. 603, 97 Tex. 
Cr. 222. 

Wis.—Van Brocklin v. State, 222 N. 
W. 824, 198 Wis. 21. 

Theft of gas to operate still 
In a prosecution for manufactur¬ 
ing liquor, the admission of testimo¬ 
ny that gas being burned under ap¬ 
paratus which was apparently a still 
was taken from a gas main, without 
it passing through the company’s 
meter, is not error. 

Ariz.—Brooks v. State, 212 P. 456, 25 
Ariz. 16. 


3.5 Ga.—Akin v. State, 18 S.E.2d 
566, 66 Ga.App. 582. 

4. Ariz.—Brooks v. State, 212 P. 
456, 25 Ariz. 16. 

Ark.—Wald v. State, 206 S.W. 675, 
136 Ark. 372. 

Prior conviction for Identical offense 
Ga.—Vann v. State, 33 S.E.2d 742, 72 
Ga.App. 301. 

Statements of accused 
Admission of testimony by officer 
as to what accused had told him 
about making other whisky is proper 
as tending to throw light on the is¬ 
sues. 

Ark.—Tong v. State, 276 S.W. 1004, 
169 Ark. 708. 

Offense of manufacturing being 
continuous, when referring to the 
same still and location, proof of oth¬ 
er runs would be competent to es¬ 
tablish the offense. 

Ala.—Vaughan v. State, -88 So. 374, 

18 Ala.App. 57. 

5. Ky.—Thornsburry v. Common¬ 
wealth, 268 S.W. 342, 206 Ky. 691. 

Tex.—Wiggins v. State, 3 S.W.2d 811, 
109 Tex.Cr. 195. 

6. Ky.—Fornash v. Comomnwealth, 
257 S.W. 24, 201 Ky. 463. 

Possession of whisky from destroyed 
still 

In a prosecution for manufactur¬ 
ing whisky on a particular date, it 
was competent for the state to show 
that on the evening of the date al¬ 
leged after a still belonging to ac¬ 
cused had been destroyed, he had in 
his possession whisky which he said 
he got at the still place. 

Ala.—Blackstone v. State, 99 So. 323, 

19 Ala.App. 582, certiorari denied 
Ex parte Blackstone, 99 So. 923, 
211 Ala. 699. 

7. Ala.—Parcus v. State, 124 So. 123, 
23 Ala.App. 270—Stanfield v. State, 
120 So. 467, 23 Ala.App. GO—Wil- 
kerson v. State, 120 So. 465, 23 Ala. 
App. 53—Daugherty v. State, 116 
So. 308, 22 Ala.App. 400—Weeks v. 
State, 109 So. 117, 21 Ala.App. 397, | 

860 


certiorari denied 109 So. 118, 215 
Ala. 11—Stewart v. State, 106 So. 
205, 21 Ala.App. 173—Blackstone 
v. State, 99 So. 323, 19 Ala.App. 
582, certiorari denied Ex parte 
Blackstone, 99 So. 923, 211 Ala. 699. 

8. U.S.—Basich v. TJ. S., C.C.A.Or„ 
276 F. 290. 

Ga.—Boper v. State, 38 S.E.2d 682, 
74 Ga.App. 47. 

Mont.—State v. Boop, 235 P. 336, 73 
Mont. 177. 

9. Ark.—Lowery v. State, 203 S.W. 
838, 135 Ark. 159. 

La.—State v. Boshto, 125 So. 67, 169 
La. 251. 

Mo.—State v. WIdick, 292 S.W. 52. 

Tex.—McClure v. State, 280 S.W. 795, 
103 Tex.Cr. 344—Schwab v. State, 
278 S.W. 427, 102 Tex.Cr. 454— 
Donahue v. State, 277 S.W. 657, 102 
Tex.Cr. 151—Schmidt v. State, 273 
S.W. 578, 100 Tex.Cr. 451—Bohne 
v. State, 265 S.W. 1031, 98 Tex.Cr. 
388—Howard v. State, 233 S.W. 
847, 90 Tex.Cr. 164. 

Wash.—State v. Ditmar, 232 P. 321, 
132 Wash. 501—State v. Douglas, 
210 P. 778, 122 Wash. 387. 

Sale or barter 

Ala.—Barger v. State, 37 So.2d 235, 
34 Ala.App. 62, certiorari denied 37 
So.2d 239, 251 Ala. 333. 

10. S.C.-r-State v. Carson, 126 S.E. 
757, 131 S.C. 42. 

Tex.—Nichols v. State, 260 S.W. 1050, 
97 Tex.Cr. 174. 

11. Ariz.—Bichardson v. State, 201 
P. 845, 23 Ariz. 98. 

12. Tex.—Collier v. State, 9 S.W.2d 
265, 110 Tex.Cr. 509. 

12.5 Firing still by gas 

Ga.—Hood v. State, 27 S.E.2d 768, 70 
GaA.pp. 194. 

13. U.S.—Bonelle v. U. S., C.C.A.I1U 
53 F.2d 997. 

14. U.S.—Bonelle v. TJ. S., supra. 

15. Mo.—State v. Lofton, 1 S.W.2d 
830. 

16. Ark.—Casteel v. State, 235 S.W- 
386, 151 Ark. 69. 



22A G.J.S, 


CRIMINAL LAW §§ 691(20)-691(22) 


In a prosecution for manufacturing whisky mash 
illegally, evidence showing the guilt, intent, or pur¬ 
pose of accused is admissible even though it tends 
to show another crime. 17 

§ 691(21).-Possession of Equip¬ 

ment or Ingredients 

In a prosecution for Illegal possession of equipment 
or Ingredients for the manufacture of intoxicating liq¬ 
uor, evidence of other offenses is not admissible unless 
it is relevant to establish a material element of the 
offense charged. 

In a prosecution for the possession of a still or 
other equipment or ingredients for the manufacture 
of liquor, the rule that proof of other separate 
and distinct offenses which does not tend to prove 
the offense charged is inadmissible applies. 18 Evi¬ 
dence of a conviction in another state of possessing 
a still is not admissible to show the locus in quo of 
the still was located in such state. 19 Evidence may 
be admissible to establish identity 19 * 5 or intent, 20 
although such evidence discloses that accused has 
committed another crime, and where it tends to 
prove the offense charged, evidence is admissible to 
show possession 21 or sale of intoxicating liquor by 
accused. 22 

In a prosecution for possessing a still at a time 
testified to by one witness, it is proper to show that 
accused was seen at the still at an earlier time, 
the crime of possessing a still being of a continuous 
nature and the evidence being admissible to prove 
guilty knowledge. 28 In a prosecution of a person 
for permitting apparatus for distilling intoxicating 
liquor to be located on his premises, evidence that 
prior to the time alleged another still was found 


on premises of accused may be shown to establish 
that accused had knowledge of the existence of the 
equipment on his premises. 23 - 5 

An element of the offense of possession, trans¬ 
portation, etc., of mash being the purpose of man¬ 
ufacturing liquor, evidence of the possession by ac¬ 
cused of a still or other apparatus is admissible. 24 

Since the offense of possessing an unregistered 
still is not one which requires a specific intent, evi¬ 
dence of convictions of unrelated offenses is not 
admissible for the purpose of proving the intent 
with which the still was possessed. 24 - 5 Remote 
evidence of other similar offenses is not admis¬ 
sible. 24 - 10 

§ 691(22).-Unlawful Possessing or 

Keeping 

a. Of liquors 

b. Of place where liquors are sold 

a. Of Liquors 

(a) In general 

(b) For sale 

(a) In General 

in a prosecution for Illegal possession of liquor, ev¬ 
idence of separate unconnected offenses Is not admissible 
unless within one of the recognized exceptions to the 
general rule. 

The general rule that evidence of another distinct 
offense not connected with the offense charged is not 
admissible applies in prosecutions for unlawful pos¬ 
session or keeping of intoxicating liquors. 25 How¬ 
ever, evidence is admissible notwithstanding it tends 


17. U.S.—Sherman v. U. S., C.C.A. 
Md., 80 F.2d 629. 

Ark.—Newcomb v. State, 7 S.W.2d 
802, 177 Ark. 509—Lynn v. State, 
277 S.W. 19, 169 Ark. 880. 

18. Ala.—Bryant v. State, 38 So.2d 
402, 33 Ala.App. 346—Lowrey v. 
State, 155 So. 313, 26 Ala.App. 159 
—Adams v. State, 115 So. 862, 22 
Ala.App. 310, certiorari denied 115 
So. 863, 217 Ala. 273—Tyre v. State, 

103 So. 91, 20 AlaJLpp. 483. 

Okl.—Robinson v. State, 254 P. 986, 
36 Okl.Cr. 396. 

Tex.—Dorsey v. State, 14 S.W.2d 277, 
112 Tex.Cr. 133. 

19. Ala.—Dossett v. State, 98 So. 
359, 19 Ala»App. 496. 

19.5 Miss.—Crafton v. State, 26 So. 
2d 347, 200 Miss. 10. 

20. Ala.—Pruitt v. State, 115 So. 
698, 22 Ala.App. 353. 

Tex.—Horne v. State, 284 S.W. 556, 

104 Tex.Cr. 358. 


21. Colo.—Rodrigues v. People, 246 
P. 1031, 79 Colo. 563. 

Miss.—Crafton v. State, 26 So.2d 347, 
200 Miss. 10. 

Okl.—Kinney v. State, 214 P.2d 726, 
90 Okl.Cr. 407. 

22. Ark.—Miller v. State, 286 S.W. 

949, 171 Ark. 756—McGuffin v. 

State, 246 S.W. 478, 156 Ark. 392. 

Tex.—Staglik v. State, 13 S.W.2d 376, 
111 Tex.Cr. 623. 

23. Ala.—Webb v. State, 97 So. 246, 
19 AlaA.pp. 359. 

23.5 Ga.—Hester v. State, 27 SJE.2d 
248, 70 Ga.App. 44. 

24. Okl.—Stacy v. State, 36 P.2d 303, 
56 Okl.Cr. 203. 

Or.—State v. Brown, 231 P. 926, 113 
Or. 149. 

Tex.—Calloway v. State, 270 S.W. 
171, 99 Tex.Cr. 438. 

24.5 U.S.—Baker v. U. S., CJLGa., 
227 F.2d 376. 

24.10 U.S.—Benton v. U. S., C-A.N. 
C., 233 F.2d 491. 
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25. Ala.—Mears v. State, 193 So. 
328, 29 Ala»App. 151. 

Ga.—Ansley v. State, 82 S.E.2d 709, 
90 Ga-App. 212—Gilstrap r. State, 
81 S.E.2d 872, 90 Ga.App. 12— 
Chambers v. State, 45 S.E.2d 724, 
76 Ga»App. 269. 

Kan.—State v. Gendusa, 253 P. 598, 
122 Kan. 520. 

Mich.—People v. Thompson, 213 N.W. 
159, 238 Mich. 171—People v. Skry- 
pczak, 189 N.W. 854, 220 Mich. 222. 

Miss.—Lowe v. State, 90 So. 78, 127 
Miss. 340. 

Mo.—State v. Mohr, 289 S.W. 554, 315 
Mo. 204. 

State v. Eckstein, App., 5 S.W.2di 
647. 

Okl.—Farmer v. State, 250 P.2d 229, 
96 Okl.Cr. 144—Combs v. State, 233 
P.2d 314, 94 Okl.Cr. 206—Crouse v. 
State, 100 P.2d 467, 69 Okl.Cr. 24 
—Brady v. State, 56 P.2d 913, 59» 
Okl.Cr, 60—Youngeagle v. State, 
236 P. 915, 31 Okl.Cr. 24—Wieder- 



§ 691(22) CRIMINAL LAW 

to show the commission of other crimes by accused 
if the evidence comes within one or more of the 
recognized exceptions to the general rule, 25 - 5 and 
such evidence may be admissible if it bears on the 
identity of accused, 26 or tends to rebut a defense 
that is apparently available to accused, 26 * 6 and evi¬ 
dence of similar transactions is admissible when it 
tends to support the issues on trial. 27 

Where it tends to establish the guilt of accused, 


22A C.J.S. 

evidence is admissible that on previous or subsequent 
occasions not too remote, 27 * 6 accused illegally pos¬ 
sessed, 28 or sold, 29 intoxicating liquor, and such 
evidence is relevant to show intent, motive, de¬ 
sign, 29 * 5 plan, and knowledge, 29 * 10 and to identify 
accused, 29 * 15 and also to show circumstances cor¬ 
roborative of the evidence relating to the trans¬ 
action charged as the offense. 29 * 20 Evidence that 
accused had committed a similar offense prior to 
the offense charged may be shown to discredit ac- 


kehr v. State, 227 P. 893, 27 Okl. 
Cr. 326. 

S.C.—State v. Browning, 161 S.E. 233, 
154 S.C. 97. 

Tenn.—Courtney v. State, 205 S.W.2d 
752, 185 Tenn. 247. 

Tex.—Hilton v. State, 301 S.W.2d 
133, 164 Tex.Cr. 456. 

Evidence held not to show other of¬ 
fense 

N.C.—State v. Pitt, 102 S.E.2d 410, 
248 N.C. 57. 

25.5 Okl.—Combs v. State, 233 P.2d 

314, 94 Okl.Cr. 206—Barnett v. 

State, 232 P.2d 660, 94 Okl.Cr. 180. 

Evidence held not within exceptions 
to general rule 

Okl—Love v. State, 182 P.2d 793, 84 
Okl.Cr. 385. 

26. Kan.—State v. Turner, 220 P. 
254, 114 Kan. 721. 

26.5 Ga.—Palmer v. State, 44 S.E.2d 
567, 75 GaApp. 789. 

27. U.S.—Lynch v. TJ. S., C.CA.S.C., 
12 F.2d 193. 

Ala.—Boykin v. State, 129 So. 491, 
23 Ala.App. 598—Ikener v. State, 
112 So. 186, 22 Ala.App. 15, certio¬ 
rari denied 112 So. 187, 215 Ala. 652 
—Holland v. State, 109 So. 885, 21 
Ala.App. 520, certiorari denied 109 
So. 886, 215 Ala. 106. 

Cal.—People v. Buttulia, 233 P. 401, 
70 C.A. 444. 

Ga.—Palmer v. State, 44 S.E.2d 567, 
75 GaApp. 789—Burke v. State, 
194 S.E. 242, 56 Ga.App. 798—Hart 
v. State, 186 S.E. 152, 53 GaApp. 
365—Turner v. State, 169 S.E. 733, 
47 GaApp. 192, transferred, see 
169 S.E. 21, 176 Ga. 823—Mays v. 
State, 169 S.E. 683, 47 GaApp. 55 
—Sayne v. State, 165 S.E. 485, 45 
GaApp. 538—Jones v. State, 122 
S.E. 738, 32 GaApp. 7—Autrey v. 
State, 99 S.E. 389, 23 GaApp. 763. 

La.—State v. De Arman, 95 So. 803, 
153 La. 345. 

Mo.—State v. Stevens, 292 S.W. 36, 
316 Mo. 602. 

N.H.—State v. Bozek, 124 A. 666, 81 
N.H. 277. 

Wash.—State v. Aplin, 221 P. 989, 128 
Wash. 36. 

27.5 Okl.—Buckley v. State, 102 P.2d 
619, 69 Okl.Cr. 285. 

S.C.—State v. Neeley, 46 S.E.2d 873, 
212 S.C. 173. 


Prior offenses held too remote 

Ga.—Palmer v. State, 44 S.E.2d 567, 
75 GaApp. 789. 

S.C.—State v. Center, 76 S.E.2d 669, 
223 S.C. 484. 

Evidence of other like offense within 
limitation period 

Tenn.—Waller v. State, 160 S.W.2d 
404, 178 Tenn. 509. 

28. U.S.—U. S. v. Pugliese, C.C.AN. 
Y., 153 F.2d 497. 

Ga.—English v. State, 1 S.E.2d 709, 
59 Ga.App. 563—Barnes v. State, 
194 S.E. 839, 57 GaApp. 183—Davis 
v. State, 187 S.E. 886, 54 GaApp. 
334—Phillips v. State, 181 S.E. 233, 
51 GaApp. 675—Early v. State, 
151 S.E. 401, 40 GaApp. 730—Ealey 
v. State, 151 S.E. 400, 40 GaApp. 
727—McKibben v. State, 149 S.E. 
301, 40 GaApp. 265—Grayson v. 
State, 148 S.E. 309, 39 GaApp. 673 
—Johnson v. State, 140 S.E. 422, 
37 GaApp. 331—Terry v. State, 
136 S.E. 476, 36 Ga.App. 305—Mar¬ 
tin v. State, 134 S.E. 185, 35 Ga. 
App. 575—Cook v. State, 127 S.E. 
156, 33 GaApp. 571. 

Kan.—State v. Turner, 278 P. 58, 128 
Kan. 376—State v. Dunkerton, 278 
P. 57, 128 Kan. 374. 

Mich.—People v. McLean, 202 N.W. 
1005, 230 Mich. 423. 

Okl.—Buckley v. State, 102 P.2d 619, 
69 Okl.Cr. 285. 

Or.—State v. Muetzel, 254 P. 1010, 
121 Or. 561. 

S.C.—State v. Neeley, 46 S.E.2d 873, 
212 S.C. 173—Corpus Juris Secun¬ 
dum cited in State v. Shumpert, 
11 S.E.2d 523, 527, 195 S.C. 387. 

S.D.—State v. Salte, 223 N.W. 733, 
54 S.D. 536. 

Tenn.—-Waller v. State, 160 S.W.2d 
404, 178 Tenn. 509. 

29. U.S.—Hood v. TJ. S., C.CA.Okl., 
59 F.2d 153. 

Del.—Garboctowski v. State, 123 A. 
395, 2 W.W.Harr. 386. 

Ga.—Hatcher v. State, 94 S.E.2d 110, 
94 GaApp. 270. 

Idaho.—State v. Bubis, 227 P. 384, 39 
Idaho 376. 

Kan.—State v. Hanger, 193 P. 1052, 
108 Kan. 115. 

Ky.—Dockins v. Commonwealth, 264 
S.W. 1060, 204 Ky. 424—Vanover v. 
Commonwealth, 261 S.W. 604, 202 
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Ky. 813—Snyder v. Commonwealth, 
251 S.W. 855, 199 Ky. 652. 

Me.—State v. Horowich, 116 A 266, 
121 Me. 210. 

Mich.—People v. Seaton, 209 N.W. 
917, 235 Mich. 698—People v. 

Christiansen, 190 N.W. 236, 220 
Mich. 506. 

N.D.—State v. Olson, 240 N.W. 617, 
61 N.D. 699. 

Okl.—Buckley v. State, 102 P.23 619, 
69 Okl.Cr. 285—Brady v. State, 56 
P.2d 913, 59 Okl.Cr. 60. 

Tex.—Kellar v. State, 31 S/W.2d 632, 
116 Tex.Cr. 301. 

Vt.—State v. Kempesti, 147 A. 273, 
102 Vt. 152. 

29.5 Ga.—Dorsey v. State, 16 S.E.2d 
521, 65 GaApp. 792—Pace v. State, 
13 S.E.2d 189, 64 GaApp. 387. 
S.C.—State v. Neeley, 46 S.E.2d 873, 
212 S.C. 173—State v. Shumpert, 11 
S.E.2d 523, 195 S.C. 387. 

Tenn.—Waller v. State, 160 S.W.2d 
404, 178 Tenn. 509. 

Intent 

Okl.—Buckley v. State, 102 P.2d 619, 
69 Okl.Cr. 285. 

Intent proved by other evidence 

Even though intent is an issue in 
the offense of illegal possession of 
liquor, if evidence adduced leaves no 
doubt as to intent of accused, proof 
of other offenses, although of a sim¬ 
ilar character and kind, is not ad¬ 
missible on the issue of intent. 
Tex.—Williams v. State, 215 S.W.2d 
627, 152 Tex.Cr. 490. 

Prior conviction held too remote 
Tex.—Franklin v. State, 291 S.W.2d 
322, 163 Tex.Cr. 330. 

29.10 Ga.—Hatcher v. State, 94 S.E. 

2d 110, 94 GaApp. 270. 

S.C.—State v. Neeley, 46 S.E.2d 873, 
212 S.C. 173—State v. Shumpert, 
11 S.E.2d 523, 195 S.C. 387. 

29.15 Ga.—Dickerson v. State, 85 S. 
E.2d 782, 91 GaApp. 453—Pace v. 
State, 13 S.E.2d 189, 64 GaApp. 
387. 

29.20 S.C.—State v. Neeley, 46 S.E. 
2d 873, 212 S.C. 173—State v. 

Shumpert, 11 S.E.2d 523, 195 S.C. 
387. 
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cused’s claim that the liquor found on his premises 
was not his property. 29 - 23 

In a prosecution for unlawfully possessing in¬ 
toxicating liquor, evidence may be admissible of 
other offenses committed by accused, such as the 
manufacture of liquor, 39 possession of a still, 31 or 
an attempt by accused to bribe police officers to leave 
him alone in the future; 32 but evidence that accused 
was intoxicated at the time he possessed the liquor 
illegally may not be admissible. 32 - 5 

Where the offense charged is possession on a 
specified day, evidence of possession on the pre¬ 
ceding day may be shown, 32 - 10 but evidence of pos¬ 
session at a time subsequent to the date alleged has 
been held to have no probative force in establishing 
the prior unlawful possession. 32 - 15 

In a prosecution for possessing untaxed liquor, 
evidence of another offense, such as prior illegal 
possession, or prior illegal sales, may be admis¬ 
sible, 32 - 20 and may be admissible to show motive, in¬ 
tent, purpose, and the like, or a general plan or 
scheme which characterizes the conduct of accused 
at the time in issue; 32 - 25 but where the offense of 
possessing untaxed liquor is not considered to be 
one that requires a specific intent as an essential 
element, evidence of unrelated offenses is not ad¬ 
missible for the purpose of proving intent, 32 - 30 al¬ 
though evidence of a separate prior offense may be 
admissible because such offense is closely connected 
with the one charged. 32 - 35 

Evidence that accused, charged with unlawfully 
storing liquor, previously stored liquor is admis¬ 
sible, if not too remote, to show continuity or habit, 
which is a necessary element in the crime of stor¬ 
ing. 33 


CRIMINAL LAW § 691(22) 

In a prosecution for possessing liquor in Indian 
territory, where its introduction is prohibited, evi¬ 
dence of previous introduction into the same ter¬ 
ritory a few days before the offense charged, and 
before the law went into effect, is admissible as bear¬ 
ing on the course of conduct of accused. 34 

In a prosecution for possessing distilled spirits 
in containers not properly stamped, testimony of 
the counterfeit character of some stamps on some 
of the containers in accused’s possession is admis¬ 
sible as evidentiary of the evasion of the tax, al¬ 
though it points to the commission of another of¬ 
fense. 35 In such a prosecution evidence of a previ¬ 
ous arrest on a similar charge is admissible where 
accused claims to be an employee of another per¬ 
son without interest in the liquor. 36 

Keeping at public place. Evidence that accused 
had not done any work “for some time” is not ob¬ 
jectionable in a prosecution for keeping intoxicat¬ 
ing liquors at a public place, as virtually placing 
accused on trial for vagrancy, where there is no 
evidence that he had no property nor means of 
support, and that he was able to work. 37 

Removal and concealment of uniaxpaid liquors. 
In a prosecution for the removal and concealment 
of untaxpaid liquor, where accused claims that he 
acted in good faith as a justice of the peace, evi¬ 
dence of similar transactions in which he received 
liquor in his official capacity and used it for his 
private profit is admissible, unless too remote; 38 
and in such a prosecution evidence that accused had 
been present on the property at other times when 
liquor was brought on the premises is admissible to 
show the purpose of his presence on the premises 


29.25 Ga.—Dorsey v. State, 16 S.E. 
2d 521, 65 Ga.App. 792—Davis v. 
State, 12 S.E.2d 124, 63 Ga.App. 
716. 

30. Ill.—People v. Beck, 137 N.E. 
454, 305 Ill. 593. 

La.—State v. Creel, 94 So. 433, 152 
La. 888. 

Tex.—Brown v. State, 47 S.W.2d 290, 
120 Tex.Cr. 95—Ferguson v. State, 
255 S.W. 749, 96 Tex.Cr. 53. 

31. Okl.—Crow v. State, 291 P. 157, 
48 Okl.Cr. 299. 

Or.—State v. Harris, 211 P. 944, 106 
Or. 211. 

Utah.—State v. Brown, 266 P. 716, 71 
Utah 381. 

Va.—Royals v. Commonwealth, 131 S. 
E. 204, 144 Va. 630. 

32. Ga.—Burke v. State, 194 SJ3. 
242, 56 Ga.App. 798. 

32.5 Miss.—Patton v. State, 46 So. 
2d 90, 209 Miss. 138. 


32.10 Season, for rule 

It was entirely proper to admit 
evidence of what occurred on both 
days because it formed a chain of 
facts so intimately connected that 
the whole was required to be heard 
in order to interpret its several 
parts, it shed light on motive and 
conscious knowledge of accused, and 
because offense charged was a con¬ 
tinuing one. 

Miss.—Dossett v. State, 52 So.2d 490, 
211 Miss. 650. 

32.15 KC.—State v. Bell, 106 S.E.2d 
495, 249 N.C. 379. 

32.20 Ark.—Burrell v. State, 160 S. 
W.2d 218, 203 Ark. 1124. 

32.25 Ga.—Williams v. State, 59 S. 
E.2d 743, 81 Ga.App. 748—Jones v. 
State, 9 S.E.2d 707, 62 GaJVpp. 734. 

32.30 U.S.—Baker v. U. S., C.A.Ga., 
227 F.2d 376—McClain v. U. S., C.A. 
Fla., 224 F.2d 522. 
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32.35 U.S.—U. S. v. Spagnuolo, C.C. 
A.N'.Y., 168 F.2d 768, certiorari de¬ 
nied 69 S.Ct. 48, 335 U.S. 824, 93 L. 
Ed. 378. 

33. S.C.—State v. Thompson, 96 S. 
E.2d 471, 230 S.C. 473—State v. 
Center, 76 S.E.2d 669, 223 S.C. 484 
—State v. Fisher, 33 S.E.2d 495, 
206 S.C. 220—State v. Browning, 
151 S.E. 233, 154 S.C. 97. 

34. U.S.—Brown v. U. S., C.C.A. 
Minn., 265 F. 623. 

35. U.S.-—Carney v. U. S., C.C.A.Ky., 
79 F.2d 821. 

36. Fla.—Kennedy v. State, 191 So. 
193, 140 Fla. 124. 

37. Ga.—Griffin v. State, 83 S E. 871, 
15 Ga.App. 552. 

38. U.S.—Simpkins v. U. S„ C.C.A. 
W.Va., 78 F.2d 594. 



§ 691(22) CRIMINAL LAW 

at the time of his arrest , 39 and evidence of the 
previous use of the premises to conceal liquor is ad¬ 
missible . 40 Likewise, it may be shown that accused 
stated he was again in the business of selling liq¬ 
uor . 41 Evidence of a previous finding of liquor on 
accused’s premises is not admissible when having 
no reasonable tendency to prove the crime charged . 42 

(b) For Sale 

In prosecutions for keeping or possessing liquor for 
sale, evidence of other independent offenses unconnected 
with the offense charged is not admissible, but evidence 
of other illegal sales may be admissible If not too re¬ 
mote In point of time. 

In prosecutions for unlawfully keeping or pos¬ 
sessing intoxicating liquors for sale, evidence of oth¬ 
er independent offenses unconnected with the of¬ 
fense charged is not admissible . 42 * 50 Evidence of 
other recent prior illegal sales is admissible as tend- 
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ing to prove the purpose or intent of the possession 
or keeping , 43 and where the indictment charges ac¬ 
cused with selling, keeping for sale, or disposing of 
prohibited liquors, the state may show more than one 
sale . 44 The prosecution may not show transactions 
so remote in time and place as not to shed any light 
on the acts under investigation . 45 

There is a difference of opinion whether evidence 
of a prior illegal sale is admissible where such sale 
was the basis of a prosecution which resulted in a 
verdict of acquittal for accused . 45 - 5 

While it has been held that evidence of illegal 
sales made after the commission of the offense 
charged is not admissible , 45 - 10 it has also been held 
that evidence of possession and sale both before and 
after the offense charged is admissible as showing 
the nature and character of the business of ac¬ 
cused . 45,15 


39. U.S.—Rosser v. U. S. t C.C.A.Va., 
75 F.2d 498, certiorari denied 56 S. 
Ct. 638, 294 U.S. 730, 79 L.Ed. 1259. 

40. U.S.—Rosser v. U. S., supra. 

41. U.S.—Wolstein v. U. S., C.C.A. 
Minn., 80 F.2d 779. 

42. U.S.—Sutherland v. U. S., C.C.A. 
Va., 92 F.2d 305. 

42.50 Ky.—Asher v. Commonwealth, 
324 S.W.2d 824. 

Tex.—Burris v. State, Cr., 327 S.W.2d 
756—Davidson v. State, 278 S.W.2d 
861, 161 Tex.Cr. 468—McCoy v. 

State, 263 S.W.2d 782, 159 Tex.Cr. 
315—Gaines v. State, 231 S.W.2d 
429, 155 Tex.Cr. 79—Crutchfield v. 
State, 162 S.W.2d 699, 144 Tex.Cr. 
291—Brooks v. State, 137 S.W.2d 
768, 138 Tex.Cr. 526. 

43. Ark.—Slavens v. State, 287 S.W. 
2d 892, 226 Ark. 62—Thompson v. 
State, 287 S.W.2d 465, 225 Ark. 
1059. 

Cal.—People v. Mullaly, 245 P. 811, 
77 C.A. 60. 

•Ga.—Terry v. State, 136 S.E. 476, 36 
Ga.App. 305. 

Ill.—People v. Freitagr, 168 N.E. 332, 
336 Ill. 286—People v. Cioppi, 153 
N.E. 604, 322 Ill. 353. 

Ind.—Tutsbree v. State, 145 N.E. 490, 
195 Ind. 581. 

Ky.—Urban v. Commonwealth, 245 S. 

W. 852, 196 Ky. 775. 

La.—State v. Shropulas, 114 So. 844, 
164 La. 940. 

Me.—State v. O'Toole, 108 A. 99, 118 
Me. 314. 

N.M.—State v. Snyder, 227 P. 613, SO 
N M. 40. 

N.C.—State v. Simons, 100 SJ2. 239, 
178 N.C. 679. 

Okl.—Barnett v. State, 232 P.2d 660, 
94 Okl.Cr. 180—Newcomer v. State, 
60 P.2d 810, 59 Okl.Cr. 452—Richer- 
son v. State, 278 P. 356, 43 Okl.Cr. 
293—Zupon v. State, 240 P. 755, 32 


Okl.Cr. 255—Levy v. State, 153 P. 
288, 12 Okl.Cr. 441. 

S.C.—State v. Marlowe, 153 S.E. 340, 
156 S.C. 363. 

S.D.—State v. Michael, 228 N.W. 371, 
56 S.D. 268—State v. Work, 201 N. 
W. 553, 47 S.D. 649. 

Tex.—Davidson v. State, 278 S.W.2d 
861, 161 Tex.Cr. 468—Carroll v. 
State, 244 S.W.2d 828, 156 Tex.Cr. 
553—Morrison v. State, 230 S.W.2d 
808, 155 Tex.Cr. 106—Dodd v. 
State, 193 S.W.2d 819, 149 Tex.Cr. 
278—Smiley v. State, 174 S.W.2d 
973, 146 Tex.Cr. 342—Woodruff v. 
State, 167 S.W.2d 769, 145 Tex.Cr. 
324—Purselley v. State, 155 S.W. 
2d 378, 142 Tex.Cr. 535—McDowell 
v. State, 155 S.W.2d 377, 142 Tex. 
Cr. 530—Brooks v. State, 137 S.W. 
2d 768, 138 Tex.Cr. 526—Balleu v. 
State, 82 S.W.2d 146, 128 Tex.Cr. 
375—Tubbs v. State, 60 S.W.2d 219, 
124 Tex.Cr. 62—Graham v. State, 
55 S.W.2d 826, 122 Tex.Cr. 416— 
Willis v. State, 50 S.W.2d 308, 121 
Tex.Cr. 246—Williams v. State, 43 
S.W.2d 98, 119 Tex.Cr. 340— Over¬ 
man v. State, 36 3.W.2d 1021, 117 
Tex.Cr. 260—Kellar v. State, 28 S. 
W.2d 800, 115 Tex.Cr. 368—Jenkins 
v. State, 24 S.W.2d 1092, 114 Tex. 
Cr. 320—Hood v. State, 10 S.W.2d 
94, 111 Tex.Cr. 95—Arnold v. State, 
7 S.W.2d 1083, 110 Tex.Cr. 529, re¬ 
hearing: denied 9 S.W.2d 333, 110 
Tex.Cr. 529—Lucera v. State, 1 S. 
W.2d 633, 108 Tex.Cr. 441—Bailey 
v. State, 284 S.W. 574, 104 Tex.Cr. 
432—De Shazo v. State, 284 S.W. 
561, 104 Tex.Cr. 511—Overley v. 
State, 283 S.W. 796, 104 Tex.Cr. 386 
—McLendon v. State, 274 S.W. 159, 
101 Tex.Cr. 128—Griggs v. State, 
268 S.W. 940, 99 Tex.Cr. 215—Rod¬ 
riguez v. State, 265 S.W. 705, 98 
Tex.Cr. 339—Deshazo v. State, 262 
S.W. 764, 97 Tex.Cr. 490—Morris v. 
State, 258 S.W. 1065, 96 Tex.Cr. 605 
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—Richmond v. State, 258 S.W. 816, 
96 Tex.Cr. 598—Atwood v. State, 
257 S.W. 563, 96 Tex.Cr. 249— 

Moore v. State, 252 S.W. 168, 94 
Tex.Cr. 546. 

16 C.J. p 607 note 60. 

Where prosecution. Is for keeping 
for sale on certain day, evidence of 
keeping for sale on other days is ad¬ 
missible as a basis for the inference 
that the liquor was kept for sale on 
the day in question. 

R.I.—State v. Collins, 67 A. 796, 28 
R.I. 439. 

44. Colo.—McLean v. People, 180 
P. 676, 66 Colo. 486. 

N.M.—State v. Snyder, 227 P. 613, 30 
Nil. 40. 

N.C.—State v. Haywood, 108 S.E. 726, 
182 N.C. 815. 

16 C.J. p 607 note 61. 

45. N.C.—State v. Beam, 115 S.E. 
176, 184 N.C. 730—State v. Beam, 
103 S.E. 370, 179 N.C. 768. 

Okl.—Miller v. State, 234 P. 650, 29 
Okl.Cr. 434. 

Tex.—Jackson v. State, 118 S.W.2d 
313, 135 Tex.Cr. 140. 

16 C.J. p 607 note 62. 

Prior sales held too remote 
Tex.—Gaines v. State, 231 S.W.2d 
429, 155 Tex.Cr. 79. 

45.5 Evidence held not admissible 
Ky.—Asher v. Commonwealth, 324 S. 
W.2d 824. 

Tex.—McDowell v. State, 155 S.W.2d 
377, 142 Tex.Cr. 530. 

Evidence held admissible 
Ky.—Bingham v. Commonwealth, 215 
SW.2d 845, 308 Ky. 737. 

45.10 As not tending to prove pur¬ 
pose of prior possession 
Tex.—Morrison v. State, 202 S.W.2d 
938, 150 Tex.Cr. 496. 

45.15 Ark.—Gray v. State, 208 S.W. 
2d 988, 212 Ark. 1023—Hughes v. 
State, 189 S.W.2d 713, 209 Ark. 125. 
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In introducing evidence as to the finding of liquor, 
the state is not bound to confine its evidence to the 
liquor for which it claims a conviction , 46 but evi¬ 
dence of the finding of other liquor on accused's 
premises before or after the alleged sale is admissi¬ 
ble . 47 Evidence of the finding of liquor in two sep¬ 
arate places on accused’s premises during the same 
search is not objectionable as evidencing separate 
and distinct offenses . 48 

In a proper case, possession of a still may be 
shown , 49 and evidence of the arrest of accused near 
a still on the night of the alleged offense is admissible 
as tending to show that the liquor was in accused’s 
possession for the purpose of sale . 59 Evidence of 
denial of possession, attempt to shoot officer making 
arrest, and accused being later found making a still, 
has been held admissible in a prosecution for pos¬ 
sessing liquor with intent to sell . 51 Evidence of 
manufacture by accused has been held admissible , 52 
and evidence of transportation has been held rele¬ 
vant . 53 

However, evidence on extraneous offenses, even 
though of the class admissible, should not be received 
unless accused is satisfactorily shown to be the party 
guilty thereof , 54 and in a prosecution for possession 
for sale it has been held not proper to show accused 
was a bootlegger . 55 

b. Of Place Where Liquors Are Sold 

In prosecutions for Illegally keeping or running a 
place where intoxicating liquors are sold, kept, stored, 
or dispensed, evidence is admissible if it tends to estab¬ 
lish the offense charged even though It discloses the 
commission of other offenses. 


In a prosecution for keeping a “blind tiger” or 
for unlawfully keeping or running a house or place 
where intoxicating liquors are kept, stored, sold, or 
given away in violation of law, evidence tending to 
establish the charge, or corroborative of other evi¬ 
dence so tending, is admissible notwithstanding it 
may show the commission of another crime ; 56 and 
evidence of sales prior or subsequent to the time 
charged is admissible , 57 as is evidence of unlawful 
possession , 58 and evidence of a prior judgment and 
plea of guilty to a charge of having kept a place 
where intoxicating liquor was sold . 59 Evidence 
tending to show gambling that occurred at the place 
may be admissible where such gambling was closely 
related to, and connected with, the maintenance of 
the place, and constituted a part and parcel of the 
objective of operating such place . 59 * 5 

Evidence that accused maintained a liquor nui¬ 
sance some years before is not admissible , 60 it not 
being competent to prove other offenses under 
different circumstances to show that accused is a 
violator of law generally . 61 

Keeping open on Sunday . In a prosecution for 
keeping the place of business of a liquor dealer open 
on Sunday, it is competent for the state to prove 
that accused was in the habit of violating the Sun¬ 
day law , 62 and to introduce evidence of sales to 
others than the person named in the indictment . 63 

§ 691(23). - Kidnapping and Abduction 

In prosecutions for kidnapping or abduction, evidence 
of unconnected offenses fs Inadmissible; but evidence of 
other acts which are logically connected with the crime 
charged as tending to establish guilt Is admitted. 


Sales or attempted sales at or near 
time of offense 

Okl.—Barker v. State, 114 P.2d 960, 
72 Okl.Cr. 247—Richerson v. State, 
278 P. 356, 43 Okl.Cr. 293. 

46. Vt.—State v. Krinski, 62 A. 37, 
78 Vt. 162. 

47. Ark.—Johnson v. State, 9 S.W. 
2d 233, 177 Ark. 1051—'Withem v. 
State, 299 S.W. 739, 175 Ark. 453. 

Ga.—Hayes v. State, 137 S.E. 860, 36 
Ga.App. 668. 

Mass.—Commonwealth v. Patalano, 
149 N.E. 689, 254 Mass. 69. 

N.C.—State v. Hardy, 182 S.E. 831, 
209 N.C. 83. 

S.C.—State v. Minor, 171 S.E. 737, 171 
S.C. 120—State v. Quick, 140 S.E. 
97, 141 S.C. 442. 

Tex.—Burge v. State, 35 S.W.2d 735, 
117 TexCr. 141—Logan v. State, 
296 S.W. 315, 108 Tex.Cr. 125, re¬ 
hearing denied 299 SW. 264. 108 
Tex.Cr. 125—Hubbard v. State, 251 
SW. 1054, 94 Tex.Cr. 480. 

48. Ala.—Whitaker v. State, 105 So. 
433, 21 Ala.App. 114. 
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49. Tex.—Williard v. State, 207 S.W. 
2d 886, 151 TexCr. 450—Webb v. 
State, 272 S.W. 461, 100 Tex.Cr. 193 
—Grant v. State, 254 SW. 959, 95 
Tex-Cr. 437. 

50. Tex.—McFarlan v. State, 292 S. 
W. 885, 106 TexCr. 384. 

51. N.C.—State v. Simons, 100 S.E. 
239, 178 N.C. 679. 

52. Tex.—Edwards v. State, 262 S. 
W. 742, 98 Tex.Cr. 47. 

53. Tex.—Moore v. State, 294 S.W. 
550, 107 TexCr. 24. 

54. Tex.—Wells v. State, 42 SW.2d 
607, 118 TexCr. 355. 

55. Tex.—Weatherspoon v. State, 14 
S.W.2d 1038, 111 Tex.Cr. 473. 

56. Ind.—Durst v. State, 128 N.E. 
920, 190 Ind. 133. 

La.—City of Shreveport v. Marx, 86 
So. 602, 148 La. 31. 

57. Cal.—People v. Pera, 171 P. 1091, 
36 CA. 292—People v. Nolan, 167 
P. 642, 34 C.A. 645. 

Okl.—Frazier v. State, 239 P. 185, 31 
Okl.Cr. 324. 


Tex.—Molish v. State, 277 SW. 672, 
102 Tex.Cr. 143. 

Wash.—State v. Riley, 287 P. 893, 156 
Wash. 650—State v. Harkness, 241 
P. 297, 136 Wash. 691—State v. 
Greenwald, 199 P. 7S0, 116 Wash. 
463. 

16 C.J. p 607 notes 64, 65, 66. 

58. Mich.—People v. Roth, 200 N.W. 
136, 228 Mich. 447. 

Wash.—State v. Nelson, 258 P. 24, 
144 Wash. 370—State v. Radoff, 248 
P. 405, 140 Wash. 202. 

59. U.S.—Hazelton v. TJ. S., C.CA. 
Idaho, 293 F. 384. 

59.5 Okl.—Walker v. State, 222 P.2d 
763, 92 Okl.Cr. 256. 

60. Ind.—Rock v. State, 110 N.E. 
212, 185 Ind. 51. 

61. Mich.—People v. Bullock, 139 N. 
W. 43, 173 Mich. 397. 

62. Tex—Morris v. State, 89 S.W. 
832, 48 TexCr. 562. 

63. Tex.—Brown v. State, 44 SW. 
176, 38 TexCr. 597. 
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In the application of the general rule that evidence 
that accused has committed a crime other than that 
with which he is charged is not admissible unless it 
tends to prove the crime charged, or is part of the 
transaction, it has been held that in a prosecution 
for kidnapping, evidence disclosing that accused 
committed rape in the course of the kidnapping may 
not be admissible if such evidence has no tendency 
to throw light on the kidnapping . 64 In a prosecu¬ 
tion for kidnapping or abduction, evidence may not 
be admissible to show that accused had dynamite 
unlawfully in his possession , 65 and it may be im¬ 
proper to introduce evidence of another kidnapping 
with which accused is not shown to have been con¬ 
nected . 66 Evidence of a prior crime is not admissible 
in a prosecution for kidnapping where such evidence 
tends only to prove the inclination of accused toward 
crime, and is introduced merely to render more 
probable his guilt of the charge on which he is 
being tried . 66 * 5 

In prosecutions for kidnapping or abduction, under 
the various exceptions to the general rule, evidence 
of other acts which are logically connected with, 
and relevant to, the crime charged as tending to 
establish guilt will not be excluded merely because it 
tends to show another crime . 67 Thus, in a prosecu¬ 
tion for kidnapping, evidence of the acts done by 
accused in the course of the perpetration of the 
crime is admissible even though it incidentally dis¬ 
closes proof of the crime of rape , 67 * 5 and such 
evidence may be admissible in the application of the 
rule that where several felonies are part of the 
same transaction, evidence of the entire transaction 
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is admissible on the trial of an indictment for only 
one of the felonies . 67 * 10 

Evidence of other criminal acts has been held ad¬ 
missible as showing intent , 68 except where a statute 
makes intent or motive immaterial . 69 

Evidence of other criminal acts by accused may be 
admissible on the issue of identity , 70 as, where a 
weapon has been used in the perpetration of a 
kidnapping, evidence offered to identify the weapon 
is admissible even though it discloses that accused 
acquired the weapon by the commission of an in¬ 
dependent crime . 70 * 5 Evidence disclosing that ac¬ 
cused has committed other crimes may be admissible 
to show a general scheme or conspiracy , 71 the his¬ 
tory of the kidnapping , 72 or the fact of detention 
and concealment , 73 or to show that force was 
used ; 73 * 5 further, a robbery which occurred in the 
same transaction as the kidnapping may be shown . 74 

In prosecutions for abduction, evidence of other 
indecencies with the same woman and of detaining 
her on other occasions for indecent purposes has 
been held admissible ; 75 evidence of sexual offenses 
of accused with other women has been excluded by 
some authorities , 76 but admitted by another as with¬ 
in exceptions to the general rule of exclusion . 77 

§ 691(24). - Libel and Slander 

In prosecutions for defamation, evidence disclosing 
that the accused has committed other offenses is admis¬ 
sible only If it comes within one of the recognized ex¬ 
ceptions to the general rule against the admission of 
such evidence. 

In prosecutions for defamation, evidence tend¬ 
ing to show other crimes will be admitted only if 


64. Ill.—People v. Harrison, 104 N. 
E. 259, 261 Ill. 517. 

65. N.Y.—People v. Pettanza, 101 N. 
E. 428, 207 N.Y. 560. 

66. N.Y.—People v. Pettanza, supra. 

66.5 Cal.—People v. Carvalho, 246 P. 
2d 950, 112 C.A.2d 482. 

67. Cal.—People v. Green, 59 P.2d 
824, 15 C.A.2d 608. 

Ill.—People v. Diekelman, 11 N.E.2d 
420, 367 Ill. 372. 

N.Y.—People v. Weiss, 300 N.Y.S. 
249, 252 App.Div. 463, reversed on 
other grounds 12 N.E.2d 514, 226 
N.Y. 384, 114 A.L.R. 865. 

Wash.—State v. Speer, 216 P.2d 203, 
36 Wash.2d 15. 

67.5 Ill.—People v. Harrison, 104 N. 
E. 259, 261 Ill. 517. 

La.—State v. Wood, 40 So.2d 797, 215 
La. 396. 

67.10 La.—State v. Wood, supra. 

63. Ill.—People v. See, 101 N.E. 257, 
25$ Ill. 152. 


La.—State v. Wood, 40 So.2d 797, 215 
La. 396. 

N.Y.—People v. Weiss, 300 N.Y.S. 
249, 252 App.Div. 463, reversed on 
other grounds 12 NJE.2d 514, 276 
N.Y. 384, 114 A.L.R. 865. 

Prior acts of sexual intercourse be¬ 
tween accused and prosecutrix. 

N.Y.—People v. Spriggs, 104 N.Y.S. 

539, 119 App.Div. 236. 

1 C.J. p 296 note 69. 

Evidence not admissible to prove in- 
tent 

In prosecution for kidnapping, evi¬ 
dence of separate offenses similar to 
those charged, allegedly committed 
by accused, was not admissible to 
prove intent of accused to inveigle 
and to detain, or to establish crimi¬ 
nal intent in connection with commis¬ 
sion of offenses charged. 

N.Y.—People v. Rosenthal, 46 N.E.2d 
895, 289 N.Y. 482. 

69. La.—State v. Holland, 45 So. 

380, 120 La. 429, 14 Ann.Cas. 692. 
16 C.J. p 603 note 73. 
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70. Cal.—People v. Green, 59 P.2d 
824, 15 C.A.2d 608. 

70.5 Weapon acquired In holdup of 
store 

U.S.—Hess v. U. S. f C.A.Mo., 254 P. 
2d 585. 

71. Cal.—People v. Wagner, 24 P.2d 
927, 133 C.A. 775. 

72. N.Y.—People v. Weiss, 300 N. 
Y.S. 249, 252 App.Div. 463, reversed 
on other grounds 12 N.E.2d 514, 
276 N.Y. 384, 114 A.L.R. 865. 

73. Ill.—People v. Diekelmann, 11 
N.E.2d 420, 367 Ill. 372. 

73.5 La.—State v. Wood, 40 So.2d 
797, 215 La. 396. 

74. Mo.—State v. Sinovich, 46 S.W. 
2d 877, 329 Mo. 909. 

75. Ill.—People v. Chrfrikas, 129 N. 
E. 73, 295 Ill. 222. 

76. Ky.—Cargill v. Commonwealth, 
13 S.W. 916, 12 Ky.L. 149. 

1 C.J. p 296 note 70. 

77. Ky.—Conley v. Commonwealth, 
117 S.W.2d 189, 273 Ky. 486. 



CRIMINAL LAW §§ 691(24)-691(25) 


22A C.J.S. 

brought within a recognized exception to the gener¬ 
al rule against the admission of evidence of other 
offenses in criminal cases, 7 ® and if not so brought 
is not admissible in aggravation of the fine . 79 Evi¬ 
dence of other defamatory publications by accused 
may be admissible to show the intent," mal ice , 81 
and motive 82 of accused in uttering the words 
charged, or his identity , 88 provided it is limited to 
those purposes , 84 and it is shown beyond a rea¬ 
sonable doubt that such statements were in fact 
made ; 88 but evidence of the use of similar language 
several months after the offense charged has been 
held inadmissible to identify the transaction, and 
too remote to show intent . 88 

What accused may have said about persons oth¬ 
er than the prosecuting witness is clearly inadmis¬ 
sible . 87 

§ 691(25). -Narcotics 

In prosecutions for offenses involving narcotics, ev¬ 
idence of other offenses is inadmissible unless within 
one of the recognized exceptions to the general rule, 
but evidence may be admitted to prove a material fact 
in the case, or to rebut defense evidence, even though 
it tends to show that the accused has committed an¬ 
other crime. 

In prosecutions for illegally selling, furnishing, 


obtaining, or possessing narcotics, the factual situa¬ 
tion of the particular case generally determines 
whether evidence may be introduced to show that ac¬ 
cused was guilty of other offenses . 87 * 50 The gen¬ 
eral rule is that evidence which tends to show that 
accused has committed another crime wholly inde¬ 
pendent of, and unconnected with, the crime for 
which he is on trial, is irrelevant and inadmis¬ 
sible . 87 * 55 While there are a number of well es¬ 
tablished exceptions to the general rule , 87 * 60 evi¬ 
dence tending to show that accused has committed 
other crimes is inadmissible if it does not come with¬ 
in any of the recognized exceptions . 88 Evidence 
of other offenses is inadmissible where the other 
offenses are only remotely connected with the offense 
prosecuted, or do not tend to prove accused's guilt 
thereof ; 89 and in the application of this principle 
in the trial of a person for illegal possession of 
narcotics, the admission of evidence as to a burglary 
which is entirely unrelated to, and establishes no 
essential ingredient of, the crime of illegal posses¬ 
sion, is prejudicial error . 89 * 5 

Where accused is not charged with a continuing 
offense, evidence of transactions similar to those 
charged in the indictment, but subsequent thereto, 


78. Ala.—Cooper v. State, 74 So. 752, 
15 AlaA.pp. 654. 

Defamation in presence of named 
person 

Where a complaint avers that 
defamatory language was uttered in 
the presence of a named person or 
persons, evidence that accused on 
other occasions made defamatory 
statements about the same person 
to other persons than those named, 
or to some of them, is inadmissible. 
Ala.—Morrow v. State, 126 So. 887, 
23 Ala.App. 452 —Cooper v. State, 
74 So. 753, 15 Ala.App. 657. 

79. Ala.—Morrow v. State, 126 So. 
887, 23 Ala.App. 452—Cooper v. 
State, 74 So. 753, 15 AlaApp. 657. 

80. Tex.—Jones v. State, 232 S.W. 
304, 89 Tex.Cr. 425. 

16 C.J. p 604 note 10. 

81. Tex.—Russell v. State, 211 S.W. 
224, 85 Tex.Cr. 179. 

37 C.J. p 154 note 59—p 155 note 61. 

82. Tex.—Adams v. State, 138 S.W. 
117, 62 Tex.Cr. 426. 

83. Tex.—Rudy v. State, 195 S.W. 
187, 81 Tex.Cr. 272. 

84. Tex.—Jones v. State, 232 S.W. 

304, 89 Tex.Cr. 425—Russell v. 

State, 211 S.W. 224, 85 Tex.Cr. 179 
—Adams v. State, 138 S.W. 117, 62 
Tex.Cr. 426. 

85. Tex.—Russell v. State, 211 S.W. 
224, 85 Tex.Cr. 179. 


86. Tex.—Roberts v. State, 100 S.W. 
150, 51 Tex.Cr. 27. 

87. Tex.—Tippens v. State, Cr., 43 
S.W. 1000. 

87.50 Cal.—People v. Loeper, 334 P. 
2d 93, 167 C.A.2d 29. 

Evidence held not to disclose other 
offenses 

U.S.—U. S. v. White, C.A.N.Y., 223 
F.2d 674, certiorari denied 76 S.Ct. 
143, 350 U.S. 888, 100 L.Ed. 782— 
U. S. v. Simon, C.C.A.N.J., 119 F.2d 
679, certiorari denied Simon v. U. 
S., 62 S.Ct. 78, 314 U.S. 623, 86 L. 
Ed. 500. 

Cal.—People v. Dewson, 310 P.2d 162, 
150 C.A.2d 119. 

Pa.—Commonwealth v. Eng Chuing, 
28 A.2d 710, 150 Pa.Super. 445. 
Tex.—Collier v. State, Cr., 321 S.W. 
2d 584—Gomez v. State, 293 S.W. 
2d 657, 163 Tex.Cr. 469. 

Prior searches of premises not evi¬ 
dence of other crimes 
Iowa.—State v. Tolson, 82 N.W.2d 
105, 248 Iowa 733. 

87.55 U.S.—Cellino v. U. S., CA..Cal., 
276 F.2d 941—Helton v. U. S., C.A. 
Tex., 221 F.2d 338—Lott v. U. S., 
CJLTex., 218 F.2d 675. 

Cal.—People v. Quigley, 320 P.2d 936, 
157 C.A.2d 223—People v. Lapin, 
291 P.2d 575, 138 C.A.2d 251. 

Iowa.—State v. Tolson, 82 N.W.2d 
105, 248 Iowa 733. 
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; Okl.—Wright v. State, Cr., 325 P.2d 
1089. 

Pa.—Commonwealth v. Dabney, 149 
A.2d 658, 188 Pa.Super. 598, certio¬ 
rari denied Dabney v. Pennsylvania, 
80 S.Ct. 164, 361 U.S. 889, 4 L.Ed. 
2d 124. 

87.60 Pa.—Commonwealth v. Dab¬ 
ney, 149 A.2d 658, 188 Pa.Super. 
598, certiorari denied Dabney v. 
Pennsylvania, 80 S.Ct. 164, 361 U.S. 
889, 4 L.Ed.2d 124. 

88. U.S.—Gart v. U. S., C.CA..C 0 I 0 ,, 
294 F. 66. 

Okl.—Alexander v. State, 218 P. 543, 
24 Okl.Cr. 435. 

89. U.S.—Sun B Lee v. U. S., CA.. 
Cal., 245 F.2d 322—U. S. v. Tram- 
aglino, C.A.NT.Y., 197 F.2d 928, cer¬ 
tiorari denied 73 S.Ct. 105, 344 U.S. 
864, 97 L.Ed. 670—MacLafferty v. 
U. S., C.C.A.Wash., 77 F.2d 715— 
Grantello v. U. S., C.C.A.M 0 ., 3 F. 
2d 117—Woods v. U. S., C.C.A.S.C., 
279 F. 706—Paquin v. U. S., Mo., 
251 F. 579, 163 C.C.A. 573. 

Cal.—People v. Lapin, 291 P.2d 575, 
138 C.A.2d 251. 

49 C.J. p 1066 note 93. 

An independent Isolated offense 
may not be proved by evidence of a 
system of criminal action. 

U.S.—Guilbeau v. U. S., C.C.A.La., 288 
F. 731. 

89.5 Wash.—State v. Dinges, 292 P. 
2d 361, 48 Wash.2d 152. 
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may not be used to supplement or strengthen the remoteness rests largely in the discretion of the 
evidence adduced to prove the substantive of- trial court , 89 * 30 
fense , 89 * 10 and transactions subsequent to those 

charged in the indictment, and for which accused In a prosecution for violation of narcotic laws, 
could have been indicted and tried, may not be proffered evidence is admissible, even though it may 
shown in evidence in the trial of the crime embrace evidence of another crime, if it tends logi- 
charged. 89 - 1 ® Similarly, in a prosecution for un- cally and naturally to establish any fact that is part 
lawful sale of narcotics on a specified date, the sale of the prosecution’s case, 89 - 8 ® that is, if it tends to 
of narcotics on a prior date may not be shown to prove a material fact , 89 - 40 or tends to overcome any 
convict accused of the crime charged . 89 * 20 material matters sought to be proved by the de- 

In order for other offenses by accused to be fense. 89 - 4 ® Thus, in such prosecutions, evidence of 
shown in evidence, the other offenses must not be similar acts or transactions has been held admis- 
too remote in point of time , 89 * 28 and the admissibil- sible 90 to show concealment , 91 relationship , 91 - 8 pos- 
ity or inadmissibility of such evidence because of session or ownership , 92 intent or purpose , 93 good 


89.10 U.S.—Hubby v. TJ. S., CLC.A. 
Tex., 150 F.2d 165. 

89.15 U.S.—Hubby v. U. S., supra. 

89.20 Cal.—People v. McCullough, 
322 F.2d 289, 168 C.A.2d 310. 

Ill.—People v. Rivas, 126 N.E.2d 638, 
5 Ill.2d 566. 

Okl.—Jones v. State, Cr., 321 P.2d 
432. 

89.25 Cal.—People v. Torres, 219 P. 
2d 480, 98 C.A.2d 189. 

89.30 Cal.—People v. Torres, supra. 

89.35 Cal.—People v. Holloway, App., 
2 Cal.Rptr. 48—People v. Galla¬ 
gher, 336 P.2d 259, 168 C.A.2d 417 
—People v. Conlon, 308 P.2d 402, 
149 C.A.2d 525—People v. Torres, 
295 P.2d 904, 140 C.A.2d 751. 

Probable cause for search 

Cal.—People v. Pompa, App., 2 Cal. 
Rptr. 659. 

89.40 Cal.—People v. Wardwell, 334 
F.2d 641, 167 C.A.2d 560—People v. 
Loeper, 334 P.2d 93, 167 C.A.2d 29 
—People v. Toms, 329 P.2d 90, 163 
C.A.2d 123. 

89.45 Cal.—People v. Holloway, App., 
2 CaLRptr. 48—People v. Wardwell, 
334 P.2d 641, 167 C.A.2d 560—Peo¬ 
ple v. Toms, 329 P.2d 90, 163 C.A. 
2d 123—People v. Torres, 296 F.2d 
904, 140 C.A.2d 751. 

Tex.—Watson v. State, 301 S.W.2d 
651, 164 Tex.Cr. 593. 

90. U.S.—Nigro v. U. S., C.C.A.Mo., 
117 F.2d 624, 133 A.L.R. 1128—Mc¬ 
Farland v. U. S., C.C.A.Wash., 65 
F.2d 74—Sargent v. U. S., C.C.A. 
Wash., 35 F.2d 344—Parisi v. U. S., 
C.C.A.N.Y., 279 F. 253—Hosier v. 
U. S., Va., 260 F. 155, 171 C.C.A. 191, 
certiorari denied 40 S.Ct. 54, 250 
U.S. 674, 63 L.Ed. 1201. 

Cal.—People v. Simpson, 339 P.2d 156, 
170 C.A.2d 524. 

Md.—Mazer v. State, 127 A.2d 630, 
212 Md. 60. 

Evidence of illegal use to show ille¬ 
gal possession 

N.Jw—State v. Campisi, 136 A.2d 292, 
47 N.J.Super. 455. 


91. U.S.—Nee v. U. S., C-CA-Pa., 267 
F. 84. 

91.5 U.S.—'U. S. v. Domblut, C.A.N. 
Y., 261 F.2d 949, certiorari denied 
Domblut v. U. S., 79 S.Ct. 1298, 360 
U.S. 912, 3 L.Ed.2d 1262. 

92. U.S.—'U. S. v. Cohen, C.C.A.N.Y., 
124 F.2d 164, certiorari denied Bern¬ 
stein v. U. S., 62 S.Ct. 796, 315 U.S. 
811, 86 L.Ed. 1210, rehearing denied 
62 S.Ct. 941, 316 U.S. 707, 86 L.Ed. 
1774—Ng Sing v. U. S., C.C.A.Cal., 
8 F.2d 919. 

Tex.—Hernandez v. State, Cr., 129 S. 
W.2d 301, 137 Tex.Cr. 343. 

Stolen narcotics 

In prosecution for illegal posses¬ 
sion of narcotic drugs, evidence that 
bottles of drugs found in accused’s 
possession were the same as those 
stolen from a drug store was admissi¬ 
ble in evidence, even though it tend¬ 
ed to show the commission of an of¬ 
fense not charged in the indictment, 
since evidence shed light on whether 
accused had lawfully acquired pos¬ 
session of the drugs within provi¬ 
sions of narcotic law. 

Ala.—Coshatt v. State, 69 So.2d 877, 
37 Aia.App. 422. 

93. U.S.—'U. S. v. Domblut, CJLN.Y., 
261 F.2d 949, certiorari denied Dorn- 
blut v. U. S., 79 S.Ct. 1298, 360 U.S. 
912, 3 L.Ed.2d 1262—Anthony v. U. 
S., C.A.Cal., 256 F.2d 50—Morris v. 
U. S., C.C.A.Tex., 123 F.2d 957— 
Strader v. U. S., C.C.A.Okl. f 72 F.2d 
589—Williams v. U. S., CCJLTex., 
294 F. 682—Harris v. U. S., C.CA.. 
N.Y., 273 F. 785, certiorari denied 
42 S.Ct. 55, 257 U.S. 646, 66 L.Ed. 
414—Dysart v. U. S., C.C.A.Tex., 
270 F. 77, certiorari denied 41 S.Ct. 
535, 256 U.S. 694, 65 L.Ed. 1175— 
Workin v. U. S., N.Y., 260 F. 137, 
171 C.C.A. 173, certiorari denied 40 
S.Ct 9, 250 U.S. 659, 63 L.Ed. 1194, 
and error dismissed 41 S.Ct. 147, 
254 U.S. 615, 65 L.Ed. 440—Thomp¬ 
son v. U. S., Mo., 258 F. 196, 169 
C.C.A. 264, certiorari denied 40 S. 
Ct. 57, 251 U.S. 553, 64 L.Ed. 411— 
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Melanson v. U. S., Tex., 256 F. 783, 
168 C.C.A. 129. 

Ark.—Starr v. State, 265 S.W. 54, 165 
Ark. 511. 

Cal.—People v. Fong, 277 P.2d 859, 
129 C.A.2d 667. 

Ga.—Stanley v. State, 70 S.E. 894, 9 1 
Ga.App. 141. 

La.—State v. Wagner, 85 So.2d 272, 
229 La. 223—State v. Johnson, 82 
So.2d 24, 228 La. 317. 

Wash.—State v. Ball, 279 P. 735, 153 
Wash. 316. 

Former conviction of similar of¬ 
fense is relevant to weaken claim of 
absence of criminal intent. 

U.S.—Gowling v. U. S., C.C.A.Tenn., 
64 F.2d 796. 

Former acquittal does not prevent 
admission. 

Ga.—Lee v. State, 69 S.E. 310, 8 Ga. 
App. 413. 

Possession as prima facie evidence 
The fact that possession is by the 
statute made prima facie evidence of 
intent to sell does not render evi¬ 
dence of prior offenses inadmissible, 
since the state cannot be compelled 
to rely on the prima facie showing, 
but may produce all the evidence it 
may have showing intent. 

Wash.—State v. Curtis, 220 P. 769 r 
127 Wash. 273. 

Where intent is not in issue, or 
not an essential element of the of¬ 
fense charged, evidence of other of¬ 
fenses Is excluded. 

U.S.—Hurwitz v. U. S., C.C.A.Mo. r 
299 F. 449, certiorari denied 45 S. 
Ct. 95, 266 U.S. 613, 69 L.Ed. 468 
—Paris v. U. S., Okl., 260 F. 529, 
171 C.C.A. 313. 

Wash.—State v. Linder, 287 F. 16, 
156 Wash. 452. 

Where the act charged charac¬ 
terizes the offense, evidence of other 
similar acts may not be introduced, 
since the guilty intent Is proved by 
proving the act and nothing more is 
necessary to establish criminality; 
so the proof of the giving of dry 
morphine on a prescription calling 
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faith , 93 - 5 and motive . 94 

In prosecutions for offenses involving narcotics, 
evidence of other offenses of a similar nature is 
admissible to show knowledge , 95 particularly to show 
that accused had knowledge of the narcotic nature 
of the substance involved . 96 - 5 When knowledge of 
the narcotic nature of a substance is in issue, and 
evidence of past offenses is proffered to prove ac¬ 
cused had such knowledge, the fact that such prior 
offenses occurred at a remote time in the past does 
not necessarily affect the admissibility of the evi¬ 
dence . 95 - 10 

Evidence of other offenses may be admissible to 
show the absence of mistake or accident , 96 - 15 or a 
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course of conduct, or a business, of dealing in, 
purchasing, or dispensing drugs , 96 or to show that 
accused is a person required to register , 97 or to 
rebut the defense of entrapment . 98 Evidence of 
similar offenses is admissible if it appears that they 
are parts of a plan or scheme to violate the law 99 
or are so inseparably connected with the crime 
charged that proof of it necessarily involves proof 
of them j 1 that is, where proof of a collateral offense 
or an extraneous crime forms part of the res gestae, 
evidence of it is admissible . 1 - 5 In a prosecution 
for violation of a narcotics law evidence that ac¬ 
cused committed a similar offense on a prior occasion 
under almost identical circumstances may be admis¬ 
sible , 1 * 10 and in a prosecution for illegal sale of 


for morphine in solution is proof of 
the intent. 

Wash.—State v. Smith, 174 P. 9, 103 
Wash. 267. 

Intent or state of mind 
U.S.—Enriquez v. U. S., C.A.Ariz., 188 
F.2d 313. 

93.5 U.S.—Morris v. IT. S., C.CJL 
Tex., 123 F.2d 957. 

Good faith of physician in prescrib¬ 
ing* narcotics 

U.S.—*IT. S. v. Abdallah, C.C.AJNT.Y., 
149 F.2d 219, certiorari denied 66 
S.Ct 29, 326 U.S. 724, 90 L.Ed. 
429. 

Cal.—People v. Fong*, 277 P.2d 859, 
129 C.A.2d 667. 

Fla.—Winstead v. State, 91 So.2d 809. 

94. U.S.—Harris v. IT. S., C.C.A.N.T., 
273 F. 785, certiorari denied 42 S. 
Ct. 55, 257 U.S. 646, 66 L.Ed. 414. 
Cal.—People v. Fong, 277 P.2d 859, 129 
C.A.2d 667. 

Wash.—State v. Smith, 174 P. 9, 103 
Wash. 267. 

Motive, scheme, plan, or system 

Cal.—People v. Freytas, 321 P.2d 782, 
157 C.A.2d 706—People v. Conlon, 
308 P.2d 402, 149 C.A.2d 525—Peo¬ 
ple v. Ballard, 302 P.2d 89, 145 
C.A.2d 94—People v. Lapin, 291 P. 
2d 575, 138 CA..2d 251. 

Sharing* earnings of prostitute 

In prosecution for unlawfully fur¬ 
nishing marijuana to minor, evidence 
that minor had been prostitute, shar¬ 
ing her income with accused, was ad¬ 
missible to show motive. 

Cal.—People v. Sykes, 280 P.2d 769, 
44 C.2d 166, certiorari denied 75 
S.Ct. 780, 349 IT.S. 934, 99 L.Ed. 
1263. 

Forging prescription for narcotics 
In a prosecution for forging pre¬ 
scription for narcotics, evidence that 
accused was an addict is admissible 
to prove motive for forgery. 

Cal.—People v. Copeland, 338 P.2d 1, 
169 CA.2d 713. 

96. IT.S.—IT. S. v. Dornblut, C.A.N. 
Y. f 261 F,2d 949, certiorari denied 


Dornblut v. IT. S. f 79 S.Ct. 1298, 360 
U.S. 912, 3 L.Ed.2d 1262—Anthony 
v. U. S., C.A.Cal., 256 F.2d 60— 
Wright v. U. S., C.A.Alaska, 192 
F.2d 595—Stein v. U. S., C.C.A.Cal., 

166 F.2d 851, certiorari denied 68 
S.Ct. 1512, 334 U.S. 844, 92 L.Ed. 
1768—Williams v. U. S., C.CA.Tex., 
294 F. 682. 

Cal.—People v. Holloway, App., 2 Cal. 
Rptr. 48—People v. Jackson, 331 P. 
2d 218, 164 C.A.2d 772, certiorari 
denied Jackson v. California, 79 S. 
Ct. 1287, 360 U.S. 901, 3 L.Ed.2d 
1256—People v. Fong, 277 P.2d 859, 
129 C.A.2d 667. 

La.—State v. Harris, 95 So.2d 496, 232 
La. 911—State v. Wagner, 85 So.2d 
272, 229 La. 223—State v. Johnson, 
82 So.2d 24, 228 La. 317. 

Wash.—State v. Smith, 174 P. 9, 103 
Wash. 267. 

95.5 Cal.—People v. Cervantes, App., 
2 Cal.Rptr. 107—People v. Hollo¬ 
way, App., 2 Cal.Rptr. 48—People 
v. Jackson, 331 P.2d 218, 164 C.A.2d 
772, certiorari denied 79 S.Ct. 1287, 
360 U.S. 901, 3 L.Ed.2d 1256—Peo¬ 
ple v. Toms, 329 P.2d 90, 163 C.A.2d 
123—People v. Sanders, 328 P.2d 
825, 163 C.A2d 132—People v. Cas¬ 
tellanos, 320 P.2d 152, 157 C.A.2d 
36—People v. Linyard, 311 P.2d 57, 
151 C.A.2d 50—People v. Conlon, 
308 P.2d 402, 149 C.A.2d 525—Peo¬ 
ple v. Ballard, 302 P.2d 89, 145 CA.. 
2d 94. 

Wash.—State v. Hall, 249 P.2d 769, 
41 Wash.2d 446. 

Familiarity with narcotic nature of 
substance 

Cal.—People v. Loeper, 334 P.2d 93, 

167 CA.2d 29. 

Essential element of crime 
In prosecutions for furnishing, sell¬ 
ing, or possessing narcotics, it is not 
sufficient merely to show that the 
article was a narcotic, but it is nec¬ 
essary to prove knowledge of the 
narcotic character of the article, and 
evidence of other offenses may he 
admissible to prove such knowledge. 
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Cal.—People v. Torres, 219 P.2d 480, 
98 C.A.2d 189. 

95.10 Knowledge once acquired held 
not forgotten 

Wash.—State v. Hall, 249 P.2d 769, 41 
Wash.2d 446. 

95.15 U.S.—Anthony v. U. S., C.A. 
Cal., 256 F.2d 50. 

96- U.S.—Casey v. U. S., C.C.A.Wash., 
20 F.2d 752, affirmed 48 S.Ct. 373, 
276 U.S. 413, 72 L.Ed. 632, rehear¬ 
ing denied 48 S.Ct. 603, 276 U.S. 413, 
72 L.Ed. 632, followed In, C.C.A. 
Ohio, Thomas v. U. S., 27 F.2d 
1023. 

49 C.J. p 1066 note 91. 

97. U.S.—Casey v. U. S., C.CA. 
Wash., 20 F.2d 752—Stubbs v. U. 
S„ C.C.A.Wash., 1 F.2d 837—Bra¬ 
den v. U. S., C.C.A.Minn., 270 F. 
441. 

98. U.S.—U. S. v. Sherman, CAN.!., 
240 F.2d 949, reversed on other 
grounds 78 S.Ct. 819, 356 U.S. 369, 
2 L.Ed.2d 848—Sauvain v. U. S., 
C.C.A.Mo., 31 F.2d 732. 

99. U.S.—Anthony v. U. S., CA.Cal. f 
256 F.2d 50. 

Ariz.—State v. Little, 350 P.2d 756, 87 
Ariz. 295. 

Cal.—People v. Cervantes, App., 2 Cal. 
Rptr. 107—People v. Holloway, 
App., 2 Cal.Rptr. 48—People v. Bal¬ 
lard, 302 P.2d 89, 145 C.A.2d 94- 
People v. Rodriquez, 288 P.2d 147, 
135 C.A.2d 757—People v. Fong, 277 
P.2d 859, 129 C.A.2d 667. 

Fla.—Winstead v. State, 91 So.2d 809. 
Minn.—State v. Whipple, 173 N.W. 
801, 143 Minn. 403. 

1. U.S.—Gianotos v. U. S., C.C.A. 
Cal., 104 F.2d 929. 

1.5 La.—State v. Clark, 57 So.2d 904, 
220 La. 946. 

1.10 U.S.—'U. S. v. Iacullo, C.AI11., 
226 F.2d 788, 76 S.Ct. 435, 350 U.S. 
966, 100 L.Ed. 839. 

Cal.—People v. Gallagher, 336 P.2d 
259, 168 C.A.2d 417. 
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narcotics on one specified day, evidence of a similar 
sale on a following day is properly admitted where 
all of the circumstances of place, time, persons, and 
methods in both sales are so inextricably interwoven 
that each is particularly corroborative of the oth¬ 
er . 1 * 15 

In a prosecution under the narcotics laws, evidence 
of other narcotic offenses may be admissible where 
such evidence tends to aid in identifying accused as 
the person who committed the particular crime 
charged , 1 - 20 since, where the prosecution is for sell¬ 
ing narcotics to a minor, evidence of other sales, 
even though not to minors, and even though distinct 
and independent offenses, may be shown as circum¬ 
stances corroborating the testimony of the prosecu¬ 
tion witness as to sales made to him . 1 - 25 

The general rule in prosecution for offenses in¬ 
volving narcotics is that, except where it shows 
merely criminal disposition, evidence which is rele¬ 
vant is not excluded because it reveals the com¬ 
mission by accused of an offense other than the 
offense charged , 1 - 30 although such evidence has even 
been held admissible if it tends to show an inclina¬ 
tion or predisposition to commit the offense 
charged . 2 

Evidence of other offenses, to be admissible, is re¬ 
quired to be plain, clear, and conclusive ; 3 and where 
the prosecution is of several persons, and evidence 
is adduced to show that one has committed a 
prior crime, such evidence is not admissible against 
those who were not involved in the prior crime . 3 - 5 
Evidence showing that accused, at a prior time, made 


22A C.J.S. 

unlawful sales of narcotics is not admissible where 
such prior sales had been the subject of a criminal 
prosecution which resulted in a verdict of acquittal 
for accused . 2 3 - 10 

§ 691(26). - Nuisances 

In a prosecution for maintaining a common nui¬ 
sance, prior similar occurrences at the same place are 
admissible; but evidence of the commission of a nui¬ 
sance at a different place from that alleged Is inadmis¬ 
sible. 

In a prosecution for maintaining a common nui¬ 
sance, prior similar occurrences at the same place 
are admissible to connect the parties with the of¬ 
fense charged , 4 but, where a particular place is 
alleged, evidence of the commission of a nuisance 
at a different place is proof of an independent crime 
and is not admissible . 5 The record of a prior con¬ 
viction for a similar offense at the same place may 
be excluded in the absence of proof of maintenance 
of the nuisance after the previous prosecution had 
begun . 6 

§ 691(27). -Perjury and Subornation of 

Perjury 

In a prosecution for perjury or subornation of per¬ 
jury, evidence that the accused has committed a sep¬ 
arate and unrelated crime is not admissible, but evi¬ 
dence which is relevant and material to an Issue will 
not be excluded merely because It discloses that the 
accused has committed another crime. 

In a prosecution for perjury or subornation of 
perjury, evidence that accused has committed a sep¬ 
arate and unrelated crime is not admissible . 7 * * Evi- 


1.15 Cal.—People v. Wardwell, 334 
P.2d 641, 167 C.A.2d 560. 

1.20 Cal.—People v. Cervantes, App. f 
2 CaLRptr. 107. 

Ill.—People v. Lopez, 139 N.E.2d 724, 
10 I11.2d 237, certiorari denied Lo¬ 
pez v. People of State of Illinois, 
77 S.Ct. 1062, 353 U.S. 975, 1 L.Ed. 
2d 1138. 

1J25 Cal.—People v. Freytas, 321 P. 
2d 782, 157 C.A.2d 706. 

1.30 Cal.—People v. Holloway, App., 
2 CaLRptr. 48—People v. Ward- 
well, 334 P.2d 641, 167 C.A.2d 560- 
People v. Ballard, 302 P.2d 89, 145 
C.A.2d 94—People v. Lapin, 291 P. 
2d 575, 138 C.A.2d 251. 

2. Minn.—State v. Whipple, 173 N.W. 
801, 143 Minn. 403. 

3. TJ.S.—MacLafferty v. U. S., C.C. 

A.Wash., 77 F.2d 715. 

Gart v. U. S., C.C.A.C 0 I 0 ., 294 F. 

66—Paris v. TJ. S., Okl., 260 F. 529, 

171 C.C.A. 313. 

TTzLCorroborated testimony of wit¬ 

ness of poor memory and “low order" 

excluded. 


Cal.—People v. Litle, 259 P. 458, 85 
C.A. 402. 

Other offenses held not shown 

(1) In prosecution for unlawful 
sale of narcotics, evidence that ac¬ 
cused was engaged in business of 
dispensing narcotics held admissible, 
and not subject to attack as disclos¬ 
ing other offenses, where it appeared 
that consignments other than that 
on which the prosecution was based 
were lawful. 

U.S.—Hammer v. U. S., N.Y., 249 F. 
336, 161 C.C.A. 344. 

(2) In such a prosecution, evidence 
that narcotics were found in automo¬ 
bile in which accused was riding 
held not Inadmissible as evidence of 
distinct and independent crime, since 
no law of state makes possession of 
narcotics an offense or crime. 

Ga.—Haney v. State, 191 S.E. 186, 55 
Ga.App. 674. 

3.5 Cal.—People v. Torres, 219 P.2d 
480, 98 C.A.2d 189. 

3.10 Ariz.—State v. Little, 350 P.2d 
756, 87 Ariz. 295. 
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4. Ark.—Blumensteil v. State, 230 S. 
W. 262, 148 Ark. 421. 

5. Okl.—Blanton v. State, 259 P. 
655, 38 Okl.Cr. 149. 

6 . Ky.—Meadows v. Commonwealth, 
104 S.W. 954, 31 Ky.L. 1159. 

7. D.C.—Pyle v. U. S., 156 F.2d 852, 
81 U.S.App.D.C. 209—O’Brien v. U. 
S., 99 F.2d 368, 69 App.D.C. 135, cer¬ 
tiorari denied 59 S.Ct. 95, 305 
U.S. 562, 83 L.Ed. 354. 

Fla.—Gordon v. State, 104 So.2d 524. 
Ga.—Williford v. State, 192 S.E. 93, 
56 Ga.App. 40. 

Iowa.—State v. Lyon, 157 N.W. 742, 
176 Iowa 171. 

N.Y.—People v. Barbuti, 202 N.Y.S. 
126, 207 App.Div. 285—People v. 
Grout, 161 N.Y.S. 718, 174 App. 
Div. 608, 35 N.Y.Cr. 226. 

Tex.—Brown v. State, 276 S.W. 929, 
101 Tex.Cr. 639. 

Wash.—Corpus juris quoted in State 
v. Ingels, 104 P.2d 944, 956, 4 Wash. 
2d 676, certiorari denied Ingels v. 
State of Washington, 61 S.Ct. 318, 
311 U.S. 708, 85 L.Ed. 460. 

16 C.J. p 608 note 88. 
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dence which is otherwise competent will not be 
excluded because it tends to show the commission 
of another crime , 8 and evidence tending to show 
other offenses is admissible where it is directly con¬ 
nected with, or tends to prove, the offense charged , 9 
or is relevant to some issue in the case on trial . 10 
Evidence tending to show that accused has commit¬ 
ted another crime may be introduced in a prosecu¬ 
tion for false swearing where the two crimes are so 
closely connected as to make it necessary to refer to 
the one not charged in order to prove the crime 
that is charged . 10 * 5 

Evidence tending to show the commission of other 
offenses may be admitted to show intent , 11 knowl¬ 
edge , 12 motive , 13 identity , 14 design , 15 common 
scheme, plan, or purpose , 15 * 5 or a general criminal 
scheme or system , 16 or as bearing on the truth or 
falsity of the statement constituting the alleged 
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perjury , 17 In a prosecution for perjury, on the 
issue of intent, and to negative the idea of mistake, 
it may be relevant to show that, in addition to tes¬ 
tifying falsely in material matters, accused also 
testified falsely in immaterial matters . 17 * 5 Testi¬ 
mony which discloses that accused has previously 
committed another crime may be shown where 
the testimony is introduced to establish the means 
employed by accused to suborn the perjury . 17 * 10 

Positive proof of the guilt of accused in the trial 
in which the alleged false testimony was given is 
admissible . 18 

In a prosecution for perjury it may be proper to 
show offenses committed by accused after the alleged 
perjury occurred , 18 * 5 and evidence of such subse¬ 
quent offenses may be admissible as corroborative of 
other testimony , 18 * 10 or to show that the alleged false 


False reports by bank officers see 
supra § 691(5). 

Other crime not shown. 

In a prosecution for perjury based 
on failure to identify one charged 
with keeping an unlicensed drinking 
place, at the latter’s trial, the trial 
court, in permitting the reading in¬ 
to the record of accused’s testimony 
at the former trial that he had made 
mistakes in the identity of those ac¬ 
cused in other prosecutions, did not 
receive evidence that accused had 
committed another crime. 

Minn.—State v. Storey, 182 N.W. 613, 
148 Minn. 398, 15 A.L.R. 629. 

8. Cal.—People v. Reitz, 261 P. 526, 
86 C.A. 791. 

Md.—Hendrix v. State, 90 A.2d 186, 
200 Md. 380. 

Minn.—State v. Smith, 190 NW. 48, 
153 Minn. 167. 

Va.—Mundy v. Commonwealth, 171 
S.E. 691, 161 Va. 1049. 

Attempts to Induce others to tes¬ 
tify falsely in the same action on 
which a charge of subornation is 
based may be shown. 

Wis.—Fenelon v. State, 217 N.W. 711, 
195 Wis. 416, rehearing denied 218 
N.W. 830, 195 Wis. 416. 

16 C.J. p 608 note 93. 

9. Cal.—-People v. Follette, 240 P. 
502, 74 C.A. 178. 

D.C.—Behrle v. U. S., 100 F.2d 714, 
69 App.D.C. 304. 

Accused’s participation in the 
fruits of bribery in connection with 
the prosecution in which the alleged¬ 
ly false testimony was given, as 
Well as other such prosecutions, may 
be shown. 

Minn.—State v. Storey, 182 NW. 613, 
148 Minn. 398, 15 A.L.R. 629. 

10. TJ.S.—U. S. v. Segal, D.C.Minn., 
147 F.Supp. 506, affirmed, C.A., 246 
F.2d 814, certiorari denied 78 S.Ct. 
269, 355 U.S. 894, 2 L.Ed.2d 192. 


Md.—Hendrix v. State, 90 A.2d 186, 
200 Md. 380. 

Mass.—Commonwealth v. Bornstein, 
168 N.E. 796, 269 Mass. 181. 

N.V.—People v. Doody, 64 N.E. 807, 
172 N.T. 165. 

Wash.—Corpus Juris quoted in State 
v. Ingels, 104 P.2d 944, 956, 4 Wash. 
2d 676, certiorari denied Ingels v. 
State of Washington, 61 S.Ct. 318, 
311 U.S. 708, 85 L.Ed. 460. 

Good or bad faith of alleged false 
testimony may be shown by evidence 
of other offenses. 

Iowa.—State v. Lyon, 157 NW. 742, 
176 Iowa 171. 

10.5 Ky.—Benge v. Commonwealth, 
183 S.W.2d 631, 298 Ky. 562. 

11. U.S.—U. S. v. Rossi, C.A.N.Y., 
182 F.2d 292. 

Cal.—People v. Reitz, 261 P. 526, 86 
C.A 791. 

Nev.—State v. Cerfoglio, 205 P. 791, 
46 Nev. 332, 27 A.L.R. 848, re¬ 
versed on other grounds 213 P- 102, 
46 Nev. 332, 27 A.L.R. 848. 

Tenn.—Hicks v. State, 232 SW.2d 39, 
191 Tenn. 214. 

Wis.—Corpus Juris cited in Fenelon 
v. State, 217 NW. 711, 715, 195 
Wis. 416, rehearing denied 218 N. 
W. 830, 195 Wis. 416. 

Intent held not in issue 
N.Y.—People v. Grout, 161 N.Y.S. 
718, 174 App.Div. 608, 35 N.Y.Cr. 
226. 

To show acts were intentional and 
not accidental 

Pa.—Commonwealth v. Leiteh, 137 A. 
2d 909, 185 Pa.Super. 261. 

12. U.S.—U. S. v. Rossi, C.A.N.Y., 
182 F.2d 292. 

Barnard v. U. S., Or., 162 F. 618, 
89 C.C.A. 376. 

Ark.—Sibeck v. State, 53 SW.2d 5, 
186 Ark. 194. 

13. Cal.—People v. Follette, 240 P. 
502, 74 C.A. 178. 
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D.C.—Behrle v. U. S., 100 F.2d 714, 
69 App.D.C. 304. 

Nev.—State v. Cerfoglio, 205 P. 791, 
46 Nev. 332, 27 A.L.R. 848, re¬ 
versed on other grounds 213 P. 102, 
46 Nev. 332, 27 A.L.R. 848. 

Pa.—Commonwealth v. Leiteh, 137 A. 
2d 909, 185 Pa.Super. 251. 

14. Wis.—Fenelon v. State, 217 N. 
W. 711. 195 Wis. 416, rehearing de¬ 
nied 218 NW. 830, 195 Wis. 416. 

15. U.S.—Barnard v. U. S., Or., 162 
F. 618, 89 C.C.A. 376. 

15.5 U.S.—Jencks v. U. S. F C.A.Tex., 
226 F.2d 540, reversed on other 
grounds 77 S.Ct. 1007, 353 U.S. 657, 
1 L.Ed.2d 1103. 

Pa.—Commonwealth v. Leiteh, 137 A. 

2d 909, 185 Pa.Super. 261. 

Tenn.—Hicks v. State, 232 SW.2d 39, 
191 Tenn. 214. 

16. U.S.—Barnard v. U. S., Or., 162 
F. 618, 89 C.C.A. 376. 

Ark.—Sibeck v. State, 53 S.W.2d 5, 
186 Ark. 194. 

Wis.—Corpus Juris cited in Fenelon 
r. State, 217 NW. 711, 715, 195 
Wis. 416, rehearing denied 218 N. 
W. 830, 195 Wis. 416. 

17. Iowa.—State v. Lyon, 157 NW. 
742, 176 Iowa 171. 

Nev.—State v. Cerfoglio, 205 P. 791, 
46 Nev. 332, 27 A.L.R. 848, re¬ 
versed on other grounds 213 P. 
102, 46 Nev. 332, 27 A.L.R. 848. 

17.5 "Wash.—State v. Ingels, 104 P. 
2d 944, 4 Wash.2d 676, certiorari 
denied Ingels v. State of Washing¬ 
ton. 61 S.Ct. 318, 311 U.S. 708, 85 
L.Ed. 460. 

17.10 U.S.—U. S. v. Henderson, C.A. 
Ill., 185 F.2d 189. 

18. Ind.—Galloway v. State, 29 Ind. 
442. 

18^ U.S.—Doty v. U. S., C.A.Okl., 
261 F.2d 10. 

i 18.10 U.S.—Doty v. U. S. f supra. 
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statements were willful and deliberate , 18 - 15 or to 
show a continuing course of conduct . 18 - 20 

Evidence of other perjuries relating to the same 
oath and subject matter of the perjury charged may 
be received on the question of intent , 18 - 25 and evi¬ 
dence of perjury in a similar transaction is some¬ 
times received to show knowledge, design, and sys¬ 
tem on the part of accused . 18 - 30 Evidence of other 
perjuries relating to a different subject matter is not 
admissible to prove an intent other than that re¬ 
quired by statute . 18 - 35 

§ 691(28). - Robbery 

In a prosecution for robbery, attempted robbery, or 
assault with Intent to rob, evidence disclosing that the 
accused has committed another offense is Inadmissible 
under the general rule unless It is relevant to prove a 
material fact such as identity, intent, motive, purpose, 
knowledge, common plan or scheme or other such mat¬ 
ters as are within the recognized exceptions to the gen¬ 
eral rule. 

In prosecutions for robbery, attempted robbery, or 


22 A c.j.s. 

assault with intent to commit robbery, the general 
rule, that evidence that accused has committed 
another crime independent of, and unconnected with, 
the offense for which he is being tried, is applicable, 
and such evidence is inadmissible unless it is other¬ 
wise relevant , 19 and, in determining the relevancy 
of evidence of other crimes, a wide discretion is 
vested in the trial judge . 19 - 5 Ordinarily, before evi¬ 
dence of other crimes is admissible, a clear visible 
connection between the offense charged and the oth¬ 
er offense must be apparent to the trial court , 19 * 10 
and generally evidence of other crimes which were 
entirely unconnected with the crime charged, and 
were perpetrated in localities other than that where 
the crime charged was committed, is inadmissi¬ 
ble , 19 - 15 particularly where they were of a different 
nature than the crime charged . 19 - 20 

Evidence which is otherwise competent and which 
tends to prove directly accused's guilt of the crime 
charged is not to be excluded because it also proves 
or tends to prove his guilt of another offense , 20 as 


18.15 U.S.—Doty- v. IT. S., supra. 

18.20 TJ.S.—Doty v. IT. S., supra. 

18-25 Iowa.—State v. Raymond, 20 
Iowa 582. 

Wash.—Corpus Juris quoted in State 
v. Ingels, 104 P.2d 944, 956, 4 

Wash.2d 676, certiorari denied In¬ 
gels v. State of Washington, 61 S. 
Ct. 318, 311 U.S. 708, 85 L.Ed. 460. 

18.30 Wash.—Corpus Juris quoted 
in State v. Ingels, 104 P.2d 944, 
956, 4 Wash.2d 676, certiorari de¬ 
nied Ingels v. State of Washing¬ 
ton, 61 S.Ct. 318, 311 U.S. 708, 85 
L.Ed. 460. 

1R35 N.Y.—People v. Workman, 122 
N.Y.S.2d 2, 282 App.Div. 703. 

19. U.S.—U. S. v. Magee, CAJfod., 
261 F.2d 609. 

Ala.—Monk v. State, 64 So.2d 588, 
258 Ala. 603. 

Cal.—People v. Goltra, 2 P.2d 35, 115 
C.A. 539—People v. McNett, 251 P. 
688, 80 C.A. 81—People v. Renwick, 
161 P. 1002, 31 C.A. 774. 

Idaho.—Corpus Juris cited in State 
v. Wheeler, 238 P. 312, 313, 41 Ida¬ 
ho 212. 

Ill.—People v. Rothe, 192 N.E. 777, 
358 Ill. 52—People v. Deal, 192 N. 
E. 649, 357 Ill. 634—People v. Ko¬ 
walski, 179 N.E. 864, 347 Ill. 282- 
People v. White, 169 N.E. 816, 338 
Ill. 33—People v. Gallina, 166 N.E. 
924, 335 Ill. 270—People v. Frugo- 
li, 166 N.E. 129, 334 Ill. 324—Peo¬ 
ple v. Sobzcak, 121 N.E. 592, 28C 
Ill. 157. 

Ind.—Hergenrother v. State, 18 N.E. 
2d 784, 215 Ind. 89. 

Ky.—Kesterson v. Commonwealth, 71 
S.W.2d 622, 254 Ky. 287. 


La.—State v. Fuselier, 140 So. 490, 
174 La. 319. 

Mass.—Commonwealth v. Crecorian, 
162 N.E. 7, 264 Mass. 94. 

Miss.—Pegram v. State, 78 So.2d 153, 
223 Miss. 294—Augustine v. State. 
28 So.2d 243, 201 Miss. 277. 

N.Y.—People v. Catalfano, 132 N.Y. 

S.2d 217, 284 App.Div. 569. 

Okl.—O'Neal v. State, 291 P.2d 375. 
Miller v. State, 163 P. 131, 13 
Okl.Cr. 176, L.R.A.1917D 383. 

Pa.—Commonwealth v. Burdell, 110 
A.2d 193, 380 Pa. 43. 

Tex.—Ball v. State, 39 S.W.2d 619, 
118 Tex.Cr. 579—Houston v. State, 
16 S.W.2d 119, 112 Tex.Cr. 261- 
Story v. State, 296 S.W. 296, 107 
Tex.Cr. 266—Walker v. State, 271 
S.W. 384, 99 Tex.Cr. 634—Kellum 
v. State, 238 S.W. 940, 91 Tex.Cr. 
272. 

W.Va.—State v. Rollins, 94 S.E.2d 
527, 142 W.Va. 118—State v. Leath- 
erwood, 164 S.E. 295, 112 W.Va. 
339. 

16 C.J. p 611 note 39. 

Arrest for other oximes 
Cal.—People v. Quinn, 295 P. 1042, 
111 CA 614—People v. Irby, 227 P. 
920, 67 CA 520. 

Ill.—People v. Maciejewski, 128 N.E. 
489, 294 Ill. 390. 

Evidence held not to disclose other 
offense 

Cal.—People v. Woods, 36 P.2d 212, 
1 C.A.2d 172—People v. Redmond, 
232 P. 1116, 69 C.A. 572. 

HI.—People v. Tomaszewski, 94 N.E. 
2d 154, 406 Ill. 346—People v. Piz- 
zo, 199 N.E. 269, 362 Ill. 194. 

Ky.—Burton v. Commonwealth, 216 
S.W.2d 907, 309 Ky. 102. 
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Mo.—State v. Brletic, 283 S.W.2d 568. 
Okl.—Teague v. State, 52 P.2d 91, 58 
Okl.Cr. 239. 

Defendants becoming acquainted in 
prison 

Voluntary statement by arresting 
officer that accused admitted to him 
that he and others charged with rob¬ 
bery had become acquainted in peni¬ 
tentiary was inadmissible. 

Okl.—Tucker v. State, 204 P.2d 540, 
89 Okl.Cr. 30. 

19-5 Cal.—People v. McCarty, 330 P. 
2d 484, 164 C.A.2d 322—People v. 
Ash, 199 P.2d 711, 88 OA.2d 819. 
19.10 Ga.—Rosborough v. State, 72 
S.E.2d 717, 209 Ga. 362. 

Okl.—O'Neal v. State, 291 P.2d 375. 
Possession of stolen automobile 
Ariz.—State v. Dutton, 318 P.2d 667, 
83 Ariz. 193. 

19.15 Ky.—Peck v. Commonwealth, 
150 S.W.2d 919, 286 Ky. 347. 

19.20 Ga.—Henderson v. State, 70 
S.E.2d 713, 209 Ga. 72. 

20. U.S.—Schwartz v. U. S., C.C.A. 
Cal., 160 F.2d 718—Cossack v. U. 
S., C.C.A.Cal., 82 F.2d 214, certio¬ 
rari denied 56 S.Ct. 678, 298 U.S. 
654, 80 L.Ed. 1381, rehearing de¬ 
nied 56 S.Ct. 750, 298 U.S. 691, 80 
L.Ed. 1409, certiorari denied 56 S. 
Ct. 949, 298 U.S. 678, 80 L.Ed. 1399. 
Cal.—People v. Kaye, 111 P.2d 679, 43 
C.A.2d 802—People v. Booth, 236 P. 
987, 72 C.A. 160—People v. Oakleaf, 
226 P. 24, 66 C.A. 314. 

Ill.—People v. Mikka, 131 N.E.2d 79, 
7 Ill.2d 454, certiorari denied 76 S. 
Ct. 656, 350 U.S. 1009, 100 L.Ed. 
871—People v. Minor, 58 N.B.2d 21, 
388 Ill. 436—People v. Cummings, 
170 N.E. 750, 338 Ill. 636. 
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where it is a part of the same transaction ; 21 where 
it is evidence of a circumstance connected with the 
crime ; 22 or where evidence relating to it cannot 
be separated from the transaction for which accused 
is on trial . 23 It has, accordingly, been held that in a 
prosecution for robbery, evidence of sex offenses 
threatened or committed in the course of the robbery 
and on the victim of the robbery, may be shown , 23 * 6 
and evidence of other offenses committed on the per- 


CRIMINAL LAW § 691(28) 

son robbed in the course of the robbery , 23 * 10 or on 
another person in the course of flight from the scene 
of the crime , 23 * 16 is generally admissible. 

In a prosecution for robbery or a similar offense* 
evidence is generally admissible although it discloses 
that accused has committed another crime, if the 
evidence tends to identify accused as the perpetrator 
of the crime charged , 24 or tends to show his presence 


Iowa.—Corpus Juris Seoundum cited 
in State v. Dunne, 15 N.W.2d 296, 
302, 234 Iowa 1185. 

Ky.—Ringstaff v. Commonwealth, 
275 S.\V.2d 946. 

Mo.—State v. Reece, 324 S.W.2d 656 
—State v. Smith, 212 S.W.2d 787, 
358 Mo. 1. 

Pa.—Commonwealth v. Jackson, 144 
A.2d 249, 187 Pa.Super. 2. 

Tex.—Gregory v. State, 244 S.W. 615, 
92 Tex.Cr. 574. 

16 C.J. p 611 note 40. 

Arrest and escape 

Cal.—People v. Oakleaf, 226 P. 24, 66 
C.A. 314. 

Esoape or attempted escape 
Ill.—People v. Gambino, 145 N.E.2d 
42, 12 IU.2d 29, certiorari denied 
Gambino v. People of State of Illi¬ 
nois, 78 S.Ct. 566, 356 U.S. 904, 2 
LJEd.2d 582. 

Flight and resistance to arrest 

Tex.—Spears v. State, 237 S.W. 270, 
91 Tex.Cr. 51—Thompson v. State, 
234 S.W. 401, 90 Tex.Cr. 15. 

To refute duress 

Ky.—Burdette v. Commonwealth, 78 
S.W.2d 13, 257 Ky. 323. 

Fixing punishment 
A former conviction and punish¬ 
ment therefor, although considered 
inadmissible on a particular trial as 
determining the guilt of accused, 
may still be competent for consider¬ 
ation in fixing the punishment. 

Mo.—State v. McBride, 68 S.W.2d 
688, 334 Mo. 890. 

21. Kan.—State v. Balter, 263 P. 
1059, 125 Kan. 173. 

Ky.—MePeak v. Commonwealth, 213 
S.W.2d 447, 308 Ky. 29. 

Okl.—Johnson v. State, 106 P.2d 149, 
70 Okl.Cr. 270. 

Theft of automobile as part of rob¬ 
bery 

Cal.—People v. Williams, 347 P.2d 
665, 1 Cal.Rptr. 321. 

Tex.—McCoy v. State, 162 S.W.2d 
976, 144 Tex.Cr. 309. 

22. Ala.—Parsons v. State, 38 So.2d 
209, 251 Ala. 467. 

Cal.—People v. Palumbo, 16 P.2d 316, 
127 C.A. 703. 

Ill.—People v. Lawson, 163 N.E. 149, 
331 Ill. 380, certiorari denied Fritz- 
inger v. People of State of Illinois, 
51 S.Ct. 332, 282 U.S. 815, 75 L.Ed. 
729 and 51 S.Ct. 332, 282 U.S. 816, 
75 L.Ed. 730. 


Or.—State v. Ince, 280 P. 335, 130 Or. 
379 

Tex.—Agan v. State, 93 S.W.2d 419, 
130 Tex.Cr. 162. 

16 C.J. p 611 note 43. 

Detail of whole criminal scheme 

Tex.—Miller v. State, 146 S.W.2d 392, 
140 Tex.Cr. 640. 

23. Cal.—People v. Bateman, 251 P. 
335, 80 C.A. 151. 

Series of crimes about time of con¬ 
spiracy charged 

Minn.—State v. Briggs, 142 N.W. 823, 
122 Minn. 493. 

Miss.—Massey v. State, 19 So.2d 476. 

Okl.—Johnson v. State, 106 P.2d 149, 
70 Okl.Cr. 270. 

Tex.—Butler v. State, 272 S.W.2d 
125, 160 Tex.Cr. 492. 

23d Tex.—Tuley v. State, 208 S.W. 
2d 366, 151 Tex.Cr. 442. 

Admissible to show force and intimi¬ 
dation. 

Ill.—People v. DePompeis, 102 N.E.2d 
813, 410 Ill. 587, certiorari denied 
DePompeis v. People of State of 
Ill., 74 S.Ct. 236, 346 U.S. 904, 98 
LKd. 403. 

Offenses so interwoven as to be parts 
of same transaction 

Tex.—Kerrigan v. State, Cr., 321 S. 
W.2d 884. 

Threat to rape made in course of 
robbery 

Ill.—People v. Minor, 58 N.E.2d 21, 
388 Ill. 436. 

23.10 Cal.—People v. Wade, 163 P. 
2d 59, 71 CA..2d 646. 

23.15 Mo.—State v. Childers, 313 S. 
W.2d 728. 

24. U.S.—Smith v. U. S„ OA.Cal., 
173 F.2d 181. 

Ala.—Stanley v. State, 88 So. 183, 18 
Ala.App. 60, certiorari denied Ex 
parte Stanley, 88 So. 449, 205 Ala. 
431. 

Ariz.—Greve v. State, 285 P. 274, 36 
Ariz. 325. 

Cal.—People v. McCarty, 330 F.2d 
484, 164 C.A.2d 322—People v. Ash, 
199 P.2d 711, 88 C.A.2d 819—People 
v. Green, 59 P.2d 824, 15 CA.2d 608 
—People v. Medler, 42 P.2d 388, 5 
CA.2d 39—People v. Stoerkel, 262 
P. 825, 87 C.A. 336. 

Ill.—People v. Minor, 58 N.E.2d 21, 
388 Ill. 436—People v. Eckman, 44 
N.E.2d 60, 380 Ill. 413—People v. 
Filas, 15 N.E.2d 496, 369 Ill. 51- 
People v. Stathas, 190 N.E. 661, 356 
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III. 313—People v. Cummings, 170 
N.E. 750, 338 Ill. 636—-People v. 
Swift, 150 N.E. 263, 319 HI. 359— 
People v. Horn, 140 N.E. 16, 309 
Ill. 23—People v. Hall, 139 NJE. 
123, 308 HI. 198—People v. Man- 
drell, 138 N.E. 215, 306 HI. 413. 

Kan.—State v. Frizell, 295 P. 658, 
132 Kan. 261. 

Ky.—McGee v. Commonwealth, 55 S. 
W.2d 382, 246 Ky. 445—Browder v. 
Commonwealth, 22 S.W.2d 615, 232 
Ky. 205. 

La.—State v. Turner, 146 So. 44, 176 
La. 528—State v. Wales, 122 So. 
52, 168 La. 322. 

Miss.—Brown v. State, 157 So. 363, 
171 Miss. 157. 

Mo.—State v. Thompson, 299 S.W.2d 
468—State v. Thompson, 280 S.W. 
2d 838—State v. Hawley, 51 S.W. 
2d 77—State v. Kowertz, 25 S.W.2d 
113, 324 Mo. 748. 

Ohio.—Whiteman v. State, 164 N.E. 
51, 119 Ohio St. 285, 63 A.L.R. 595. 

State v. Stamper, App., 85 N.E.2d 
596. 

Pa.—Commonwealth v. Biancone, 

Quar.Sess., 63 Lanc.L.Rev. 329, fol¬ 
lowed in Commonwealth v. Dion, 
53 Lanc.L.Rev. 331, affirmed 102 A. 
2d 199, 175 Pa.Super. 6. 

Tex.—Rodrigues v. State, 8 S.W.2d 
149, 110 Tex.Cr. 267—Fields v. 

State, 252 S.W. 759, 95 Tex.Cr. 20 
—Scott v. State, 252 S.W. 756, 95 
Tex.Cr. 82—Adams v. State, 233 S. 
W. 844, 90 Tex.Cr. 65—Batemen v. 
State, 193 S.W. 666, 81 Tex.Cr. 73, 
3 A.L.R. 1535. 

Utah.—State v. Martin, 164 P. 500, 
49 Utah 346. 

16 C.J. p 611 note 41. 

Not admissible if identity otherwise 
established 

Okl.—Roulston v. State, Cr., 307 P. 
2d 861. 

Tenn.—Warren v. State, 156 S.W.2d 
416, 178 Tenn. 157. 

Acquaintance and association of 
confederates may be shown by evi¬ 
dence that bears on another crime. 
Cal.—People v. Spahn, 82 P.2d 474, 
28 CA..2d 294—People v. Cato, 56 
P.2d 1245, 13 OA.2d 391. 

Ill.—People v. Bartz, 173 N.E. 779, 
342 Ill. 56. 

Acquaintance and association In pe¬ 
nal institution 

U.S.—Bram v. U. S., CAuMinn., 226 
F.2d 858. 
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at the scene or in the vicinity of the crime 25 or to 
defeat an alibi , 26 or tends to show preparation . 27 

In prosecutions for robbery, attempted robbery, 
or assault with intent to commit robbery, evidence 
disclosing that accused has committed another crime 
separate and distinct from the crime charged, is 
frequently admitted to show a common plan, method, 
system, scheme, or design . 28 Where evidence of 
prior prosecutions for other crimes is introduced 
in a robbery prosecution to show common scheme or 
plan, the fact that the prior prosecutions resulted 
in a conviction for a minor offense only , 28 - 5 or even 
resulted in an acquittal , 28 - 10 does not necessarily re¬ 
quire the exclusion of the evidence, and evidence 
of a previous crime committed by accused may be 


22A C.J.S. 

introduced to show common plan or scheme, even 
though there has never been a prosecution for the 
previous crime . 28 - 16 If evidence of other prior rob¬ 
beries committed by accused is introduced to show a 
similar pattern, scheme, or modus operandi, and the 
evidence discloses that such other robberies were 
committed a number of years prior to the robbery 
for which accused is being tried, the remoteness in 
point of time of such prior offenses does not affect 
the admissibility of the evidence . 28 - 20 

It is discretionary with the trial judge as to the 
quantum of proof of other crimes that will be ad¬ 
mitted to establish common scheme, plan, or mode of 
operating , 28 - 26 but the prosecution will generally be 
permitted to show a sufficient number of common 


Possession, of property stolen from 
another 

In robbery case, check stolen from 
prosecuting witness' companion held 
admissible as corroborative of pros¬ 
ecuting witness and tending to prove 
identity. 

Tex.—Rodrigues v. State, 8 S.W.2d 
149, 110 Tex.Cr. 267. 

Remoteness 

Where the two robberies are sep¬ 
arated in point of time and no con¬ 
nection between them is established 
beyond that of place and similarity, 
evidence of the other robbery is not 
admissible to identify accused as the 
person who committed the robbery in 
question. 

N.Y.—People v. Romano, 82 N.Y.S. 
749, 84 App.Div. 318, 17 N.Y.Cr. 
385. 

Prior opportunity to observe accused 

Testimony by victim of robbery 
that accused had robbed him three 
times in past was admissible over 
objection that it disclosed commis¬ 
sion of other crimes, since testimony 
was relevant on issue of identifica¬ 
tion of accused to show victim had 
previous opportunities to observe ac¬ 
cused. 

Ill.—People v. Davis, 151 NJE.2d 308, 
14 I11.2d 196. 

Identifying accused’s picture In 
“rogue’s gallery” 

Ky.—Colbert v. Commonwealth, 306 
S.W.2d 825, 71 A.L.R.2d 442. 

Particular evidence held inadmissible 

Ariz.—Greve v. State, 285 P. 274, 36 
Ariz. 325—Dorsey v. State, 213 P. 
1011, 25 Ariz. 139. 

Miss.—Willoughby v. State, 122 So. 

757, 154 Miss. 653, 63 A.L.R. 1319. 
Tex.—Stanchel v. State, 231 S.W. 120, 
89 Tex.Cr. 358—Lancaster v. State, 
200 S.W. 167, 32 Tex.Cr. 473, 3 A. 
L.R. 1533. 

25. Ill.—People v. Minor, 58 N.E.2d 
21, 388 I1L 436—People v. Eckman, 
44 N.E.2d 60, 380 Ill. 413—People v. 
Mandrell, 138 N.E. 215, 306 Ill. 413. 
16 CJ. p 611 note 42. 


26. U.S.—Schwartz v. U. S., C.C.A. 
Cal., 160 F.2d 718—Cossack v. U. 
S., C.C.A.Cal., 82 F.2d 214, certio¬ 
rari denied 56 S.Ct. 678, 298 U.S. 
654, 80 L.Ed. 1381, rehearing denied 
56 S.Ct. 750, 298 U.S. 691, 80 L.Ed. 
1409, certiorari denied 56 S.Ct. 949, 
298 U.S. 678, 80 L.Ed. 1399. 

Ill.—People v. Tomaszewski, 94 N.E. 
2d 154, 406 Ill. 346—People v. Eck¬ 
man, 44 N.E.2d 60, 380 Ill. 413— 
People v. Stathas, 190 N.E. 661, 356 
Ill. 313—People v. Hall, 139 N.E. 
123, 308 Ill. 198. 

Mo.—State v. Hawley, 51 S.W.2d 77. 
Ohio.—State v. Stamper, App., 85 N. 
E.2d 596. 

Particular evidence held inadmissible 

Mo.—State v. Buxton, 22 S.W.2d 635, 
324 Mo. 78. 

Okl.—Roulston v. State, Cr., 307 P. 
2d 861. 

27. Cal.—People v. Allen, 272 P. 349, 
95 C.A. 60. 

Ill.—People v. Minor, 58 N.E.2d 21, 
388 Ill. 436. 

La.—State v. Turner, 146 So. 44, 176 
La. 528—State v. Wales, 122 So. 
52, 168 La. 322. 

Tex.—Schwartz v. State, 246 S.W.2d 
174, 158 Tex.Cr. 171, certiorari de¬ 
nied 72 S.Ct. 1073, 343 U.S. 975, 96 
L.Ed. 1368, affirmed 73 S.Ct. 232, 
344 U.S. 199, 97 L.Ed. 231. 

28. U.S.—Schwartz v. U. S., C.C.A. 
Cal., 160 F.2d 718. 

Ark.—Scrape v. State, 71 S.W.2d 460, 
181 Ark. 221. 

Cal.—People v. McCarty, 330 P.2d 
484, 164 C.A.2d 322—People v. Mil¬ 
ler, 276 P.2d 846, 129 C.A.2d 305- 
People v. Branch, 274 P.2d 31, 127 
C.A.2d 438—People v. Ash, 199 P. 
2d 711, 88 C.A.2d 819. 

Colo.—Miles v. People, 282 P.2d 1096, 
131 Colo. 400—Voris v. People, 227 
P. 551, 75 Colo. 574. 

D.C.—Tomlinson v. U. S., 93 F.2d 652, 
68 App.D.C. 106, 114 A.L.R. 1315, 
certiorari denied 58 S.Ct. 645, 303 
U.S. 646, 82 L.Ed. 1102, and Pratt 
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v. U. S., 58 S.Ct. 645, 303 U.S. 642, 
82 L.Ed. 1107. 

Ill.—People v. Minor, 58 N.E.2d 21, 
388 Ill. 436—People v. Eckman, 44 
N.E.2d 60, 380 Ill. 413. 

Iowa.—State v. Grimm, 266 N.W. 19, 
221 Iowa 652. 

Kan.—State v. Frizell, 295 P. 658, 132 
Kan. 261. 

Ky.—Crutchfield v. Commonwealth, 
59 S.W.2d 983, 248 Ky. 704—McGee 
v. Commonwealth, 55 S.W.2d 382, 
246 Ky. 445—Browder v. Common¬ 
wealth, 22 S.W.2d 615, 232 Ky. 205. 

Mich.—People v. Mitchell, 298 N.W. 
495, 298 Mich. 172. 

Okl.—Ellis v. State, 19 P.2d 972, 54 
Okl.Cr. 295—Fisher v. State, 16 P. 
2d 267, 54 Okl.Cr. 109. 

Or.—State v. Bailey, 178 P. 201, 90 
Or. 627. 

Pa.—Commonwealth v. Ransom, 82 
A.2d 547, 169 Pa.Super. 306, af¬ 
firmed 85 A.2d 125, 369 Pa. 153. 

Tex.—Jarman v. State, 16 S.W.2d 
130, 112 Tex.Cr. 239—Cano v. State, 
225 S.W. 1097, 88 Tex.Cr. 271. 

W.Va.—State v. Johnson, 143 S.E. 
352, 105 W.Va. 598. 

Method of approaching victim 

Cal.—People v. Bennett, 287 P.2d 866, 
135 C.A.2d 649. 

Particular evidence held Inadmissible 

Ala.—Mason v. State, 66 So.2d 557, 
259 Ala. 438. 

Ga.—Rosborough v. State, 72 S.E.2d 
717, 209 Ga. 362. 

Ky.—Peck v. Commonwealth, 150 S. 
W.2d 919, 286 Ky. 347. 

Tex.—Stanchel v. State, 231 S.W. 
120, 89 Tex.Cr. 358. 

28.5 Cal.—People v. Lancaster, 306 
P.2d 626, 148 C.A.2d 187. 

28.10 Cal.—People v. Lancaster, su¬ 
pra. 

28.15 Cal.—People v. Harmon, 256 
P.2d 340, 117 C.A.2d 511. 

28.20 Cal.—People v. Kearns, 307 P. 
2d 1015, 149 C.A.2d 113. 

28.25 Cal.—People v. McCarty, 330 
P.2d 484, 164 C.A.2d 322. 
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features between the crime charged and the other 
crime to eliminate a possible defense contention that 
the common features which do exist are merely co¬ 
incidental . 28 * 30 

In a trial for robbery or attempted robbery, evi¬ 
dence is generally admissible, although it discloses 
that accused has committed another distinct offense, 
if the evidence tends to prove conspiracy , 29 or the 
ownership, possession, or use of weapons or instru¬ 
mentalities employed in the commission of the 


crime ; 30 or where it bears on accused’s motive , 31 
purpose , 32 intent , 33 or guilty knowledge . 34 

In a prosecution for robbery evidence of other 
offenses is admissible where it has a natural tendency 
to corroborate or supplement admitted direct evi¬ 
dence , 34 * 5 but such evidence is not admissible if it 
shows only that accused is a criminal generally . 34 * 10 
In a prosecution for robbery evidence may be ad¬ 
missible that prior to the alleged robbery accused had 
perpetrated another crime in an endeavor to obtain 


28.30 Cal.—People v. McCarty, su¬ 
pra. 

29. Cal.—People v. Ash, 199 P.2d 

711, 88 C.A.2d 819—People v. 

Sampsell, 286 P. 434, 104 C.A. 431, 
certiorari denied Sampsell v. Peo¬ 
ple of State of California, 50 S.Ct. 
468, 281 U.S. 763, 74 L.Ed. 1172- 
People v. Hirschler, 277 P. 170, 98 
CA. 499—People v. Wilson, 245 P. 
781, 76 C.A. 688. 

Mo.—State v. Pope, 92 S.W.2d 904, 
338 Mo. 919. 

Ohio.—Stevens v. State, 159 N.E. 834, 
26 Ohio App. 63. 

Overt acts in furtherance of conspir¬ 
acy 

In cases where the evidence dis¬ 
closes a conspiracy between accused 
and others for the commission of var¬ 
ious crimes the whole history of 
the conspiracy, including- distinct 
overt acts in furtherance of such a 
design, is admissible. 

Cal.—People v. Wilson, 245 P. 781, 
76 C.A. 688. 

30. Ark.—Carter v. State, 298 S.W. 
7, 174 Ark. 871. 

Cal.—People v. Simeone, 161 P.2d 
369, 26 C.2d 795. 

People v. Kostal, 323 P.2d 1020, 
159 CA.2d 444—People v. Borbon, 
303 F.2d 560, 146 C.A.2d 315—Peo¬ 
ple v. Bingham, 112 P.2d 941, 44 
CA.2d 667—People v. Palumbo, 16 
P.2d 316, 127 C.A. 703—People v. 
Richardson, 256 P. 616, 83 CA. 302, 
certiorari denied Richardson v. 
State of California, 48 S.Ct. 208, 
276 U.S. 615, 72 L.Ed. 732—People 
v. Booth, 236 P. 987, 72 CA, 160. 
Ill.—People v. Bartz, 173 NJE. 779, 
342 Ill. 56. 

Kan.—State v. Lillian, 305 P.2d 828, 
180 Kan. 640. 

Minn.—State v. Nichols, 229 N.W. 99, 
179 Minn. 301. 

Mo.—State v. Smith, 212 S.W.2d 787, 
358 Mo. 1. 

Tex.—Sweeney v. State, 281 S.W. 571, 
103 Tex.Cr. 393. 

Corroborating evidenoe 
Evidence that witness present at 
scene of robbery was shot with shot¬ 
gun was admissible as corroborating 
evidence that accused had shotgun. 
Ill.—People v. Cummings, 170 N.E. 
750, 338 Ill. 636. 


Particular evidence held inadmissible 

Ariz.—Dorsey v. State, 213 P. 1011, 
25 Ariz. 139. 

Ark.—Wood v. State, 248 S.W. 568, 
157 Ark. 503. 

31. Ark.—Stone v. State, 258 S.W. 
116, 162 Ark. 154. 

Cal.—People v. Gorgol, 265 P.2d 69, 
122 CA.2d 281—People v. Farrell, 
236 P.2d 424, 107 C.A.2d 25. 

Ill.—People v. Minor, 58 N.E.2d 21, 
388 Ill. 436—People v. Eckman, 44 
N.E.2d 60, 380 III. 413—People v. 
Cummings, 170 N.E. 750, 338 Ill. 
636. 

Ky.—McPeak v. Commonwealth, 213 
S.W.2d 447, 208 Ky. 29. 

La.—State v. Montgomery, 127 So. 
601, 170 La. 203. 

Miss.—Massey v. State, 19 So.2d 476. 
Okl.—Ellis v. State, 19 P.2d 972, 54 
Okl.Cr. 295. 

W.Va.—Corpus Juris cited in State v. 
Johnson, 143 S.E. 352, 353, 105 W. 
Va. 598. 

16 C.J. p 611 note 44. 

Subsequent robbery as not establish- 
ing motive 

"We cannot conclude that a subse¬ 
quent robbery would in any manner 
tend to prove motive of a prior rob¬ 
bery for which the defendant was on 
trial.” 

Okl.—Roulston v. State, Cr., 307 P.2d 
861, 868. 

32. La.—State v. Wales, 122 So. 52, 
168 La. 322. 

33. U. S.—Weathers v. U. S., C.C.A. 
Alaska, 269 F. 254, certiorari de¬ 
nied 41 S.Ct. 536, 256 U.S. 696, 65 
L.Ed. 1176. 

Ark.—Stone v. State, 258 S.W. 116, 
162 Ark. 154. 

Cal.—People v. Gorgol, 265 P.2d 69, 
122 C.A.2d 281—People v. West- 
mire, 162 P.2d 988, 71 C.A.2d 432. 
Colo.—Miles v. People, 282 P.2d 1096, 
131 Colo. 400—Voris v. People, 227 
P. 551, 75 Colo. 574. 

D.C.—Tomlinson v. U. S., 93 F.2d 652, 
68 App.D.C. 106, 114 A.L.R. 1315, 
certiorari denied 58 S.Ct. 645, 303 
U.S. 646, 82 L.Ed. 1102, and Pratt 
v. U. S., 58 S.Ct. 645, 303 U.S. 642, 
82 L.Ed. 1107. 

Ga.—Hagan v. State, 16 S.E.2d 511, 
65 GaApp. 757. 
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Iowa.—State v. Grimm, 266 N.W. 19, 
221 Iowa 652—State v. Ward, 91 N. 
W. 898. 

Mo.—State v. Patterson, 196 S.W. 3, 
271 Mo. 99. 

Okl.—Ellis v. State, 19 P.2d 972, 54 
Okl.Cr. 295. 

Tex.—McCollum v. State, 91 S.W.2d 
1067, 130 Tex.Cr. 105. 

Farticualr evidence held inadmissible 
Ariz.—Greve v. State, 285 P. 274, 36 
Ariz. 325. 

Colo.—Webb v. People, 49 P.2d 381, 
97 Colo. 262. 

Mich.—People v. Locke, 266 N.W. 370, 
275 Mich. 333. 

Tex.—Stanchel v. State, 231 S.W. 120, 

89 Tex.Cr. 358. 

Subsequent robbery as not proof of 
intent 

Evidence that after the commis¬ 
sion of the robbery for which he is 
being tried, accused perpetrated an¬ 
other robbery is not admissible for 
the purpose of establishing intent. 
Okl.—Roulston v. State, Cr., 307 P.2d 
861. 

Admissible to disprove claim of lade 
of intent 

Cal.—People v. Bennett, 287 P.2d 866, 
135 C.A.2d 649. 

Evidence held not admissible to 
prove intent 

Va.—Day v. Commonwealth, 86 S.E. 
2d 23, 196 Va. 907. 

34. Cal.—People v. Gorgol, 265 P. 

2d 69, 122 CA.2d 281. 

XU.—People v. Minor, 58 N.E.2d 21, 
388 Ill. 436—People v. Eckman, 44 
N.E.2d 60, 380 Ill. 413—People v. 
Cummings, 170 N.E. 750, 338 Ill. 
636. 

Ky.—McPeak v. Commonwealth, 213 
S.W.2d 447, 308 Ky. 29. 

Tex.—Adams v. State, 233 S.W. 844, 

90 Tex.Cr. 65. 

34.5 U.S.—Schwartz v. U. S., C.C.A. 
Cal., 160 F.2d 718. 

34.10 Tex.—Solsona v. State, 144 S. 
W.2d 270, 140 Tex.Cr. 305—Taylor 
v. State, 134 SW.2d 277, 138 Tex. 
Cr. 161. 
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funds, 84 * 15 and it is generally relevant to show the 
sudden and unexplained acquisition of wealth by 
an impecunious person at or about the time of the 
robbery, and evidence to prove such matters is ad¬ 
missible although the evidence tends to prove also 
that accused had committed a prior crime for which 
he had been incarcerated and thus was in no position 
to acquire the wealth except by commission of the 
crime. 84 * 20 

In the application of the rule that evidence of a 
prior crime is admissible only if the prior crime is 
of the same nature as the crime under trial, it has 
been held that in a trial for robbery evidence is not 
admissible to show that prior to the alleged robbery 
accused perpetrated the crime of extortion on the 
person who was later the victim of the robbery. 34 * 25 

The use of evidence of other offenses must be 
restricted to the specific purpose for which it is ad¬ 
mitted 35 and to matters in issue. 36 Further, accused 
must have been connected with or identified with 
the crime. 37 Evidence of other offenses cannot be 
received as substantive proof of the commission of 
the crime for which accused is on trial. 38 

Even though it tends to connect him with another 
crime, evidence of accused’s efforts to induce a 
prosecuting witness not to testify or to prosecute 
is admissible. 39 

§ 691(29). -Sexual Crimes 

Evidence of separate and distinct offenses other than 


the one charged fs admissible In prosecutions for sexual 
offenses If the evidence falls within an exception to the 
genera! rule; and, In general, in cases Involving illicit 
sexual relations or acts, other acts of the same char¬ 
acter between the same parties may be shown. 

In accordance with the rules governing the ad¬ 
missibility of evidence of other crimes by accused 
in criminal prosecutions generally, discussed supra 
§§ 682-689, while evidence of other crimes is not 
admissible in prosecutions for sexual offenses for 
the purpose of proving such independent substantive 
offenses, S9 - 50 evidence of separate and distinct of¬ 
fenses other than the one charged is admissible in 
prosecutions for crimes involving sexual relations 
if it comes within one of the exceptions to the gen¬ 
eral rule, 39 * 52 as where such evidence shows or tends 
to show the identity of accused as the guilty party as 
to the crime charged, 39 - 54 or shows or tends to show 
motive, 39 - 56 intent, 39 - 58 guilty knowledge, 39 - 66 ab¬ 
sence of accident or mistake, 39 * 62 or a method, plan, 
or scheme, 39 - 64 that is, a common scheme or plan 
embracing the commission of separate similar of¬ 
fenses so interrelated to each other that proof of one 
tends to establish the other. 39 - 66 

More particularly, it has been held that the law is 
more liberal in prosecutions for sexual offenses in 
admitting, as proof of guilt, evidence of similar of¬ 
fenses committed by accused than it is in prosecu¬ 
tions for nonsexual crimes, 39 - 68 and that sexual 
prosecutions fall within an exception to the general 
rule by their very nature, in that the mental disposi¬ 
tion of accused, and his similar disposition at some 


34.15 Cal.—People v. Farrell, 236 P. 

2d 424, 107 C*A.2d 25. 

34JJ0 U.S.—TL S. v. Howell, C-A.Pa., 
240 F.2d 149. 

Cal.—People v. McCarthy, 111 P. 274, 
14 C.A. 148. 

34.25 Pa.—Commonwealth v. Bur- 
dell, 110 A.2d 193, 380 Pa. 43. 

35 . tr.S.—Weathers v. U. S., C.C.A. 
Alaska, 269 F. 254, certiorari de¬ 
nied 41 S.Ct. 536, 256 TJ.S. 696, 65 
LuEd. 1176. 

Kan.—State v. Gwynne, 45 P.2d 849, 
142 Kan. 13. 

Tenn.—Warren v. State, 156 S.W.2d 
416, 178 Tenn. 157. 

Irrelevant details should he excluded 
HI.—People v. Hall, 139 N.E. 123, 308 
Ill. 198. 

36. Ind.—Hergenrother v. State, 18 
NJBJ.2d 784, 216 Ind. 89. 

Where identity of accused was ad¬ 
mitted, evidence of other crimes was 
inadmissible. 

Tex.—Kelley v. State, 185 S.W. 570, 
79 Tex.Cr. 362. 

37. Ariz.—Greve v. State, 285 P. 274, 
86 Ariz. 326. 

Mo.—State v. Stetson, 222 S.W. 425. 


38. Ohio.—Whiteman v. State, 164 
N.E. 51, 119 Ohio St. 285. 

39. Cal.—People v. Mack, 110 P. 967, 
14 C.A. 12. 

Mo.—State v. Alexander, 83 S.W. 753, 
184 Mo. 266. 

39.50 Cal.—People v. Smittcamp, 
161 P.2d 983, 70 C.A.2d 741. 

39.52 Mo.—State v. Wilson, 320 S. 
W.2d 525—State v. Kornegger, 255 
S.W.2d 765, 363 Mo. 968. 

39.54 Mo.—State v. Wilson, 320 S. 
W.2d 525—State v. Kornegger, 255 
S.W.2d 765, 363 Mo. 968. 

39.56 Mo.—State v. Wilson, 320 S. 
W.2d 525—State v. Kornegger, 255 
S.W.2d 765, 363 Mo. 968. 

39.53 Ky.—Tuttle v. Common¬ 

wealth, 153 S.W.2d 931, 287 Ky. 
371. 

Mo.—State v. Wilson, 320 S.W.2d 525 
—State v. Kornegger, 255 S.W.2d 
765, 363 Mo. 968. 

39.60 Ky.—Tuttle v. Common¬ 

wealth, 163 S.W.2d 931, 287 Ky. 
871. 


39.62 Mo.—State v. Wilson, 820 S.W. 
2d 526—State v. Kornegger, 255 S. 
W.2d 765, 363 Mo. 968. 

39.64 Ga.—Dorsey v. State, 49 S.E. 
2d 886 , 204 Ga. 345. 

Mo.—State v. Wilson, 320 S.W.2d 625. 

39.66 Mo.—State v. Kornegger, 255 
S.W.2d 765, 363 Mo 968. 

39.68 Pa.—Commonwealth v. Kline, 
65 A.2d 348, 361 Pa. 434. 

No distinction recognized 

It has been held that "since all the 
reasons for applying the rule are as 
applicable to sex offenders as to oth¬ 
er offenders, there is no more reason 
to admit prior offenses to show de¬ 
pravity or propensity in a sex case 
than in any other case. Nor is there 
any reason to contort the exceptions 
to the general rule in order to permit 
the admission of evidence of a for¬ 
mer offense, when in fact the only 
purpose is to show depravity or pro¬ 
pensity." 

Pa.—Commonwealth v. Boulden, 116 
A.2d 867, 874, 179 Pa.Super. 328. 
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other time, are peculiarly relevant matters. 39 - 70 the specific offense for which he is being tried. 40 

Evidence of other acts or offenses are particularly This is so as to acts which tend to show a continuous 

admissible if they show a course of conduct, 39 * 72 are illicit relationship between the parties and tend to 

related to the offense on trial, 39 * 74 or are connected support the one specific offense charged, 40 * 5 at least 

in some manner with the prosecuting witness. 39 * 76 where the offense charged involves a consensual 
Accordingly, in the case of crimes involving illicit relationship between the parties.* 0 - 10 Such evidence 

sexual relations or acts, other acts of the same char- is admissible as to acts occurring before or after 

acter, at least as between the same parties, may or- t ^ ie <* ate act: charged,* 0 - 16 provided that they 

dinarily be shown, not as proof of independent are not t0 ° remote in time; 40 - 20 and evidence has 

substantive offenses, but as corroborative evidence to even been admitted as to acts occurring prior to the 

show a disposition on the part of accused and the period of limitations and for which prosecution 

relation of the parties, and as tending to support would be barred. 40 * 25 

39.70 D.C.—Hodge v. U. S., 126 F. 2 d 1 —Tuttle v. Commonwealth, 163 S. I Tenn.—Sykes v. State, 82 S.W. 186, 


849, 75 U.S.AppJXC. 332. 

Dyson v. U. S., Mun.App., 97 A. 
2d 135—Posey v. U. S., Mun.App., 
41 A.2d 300. 

Md.—Baltimore Radio Show v. State, 
67 A.2d 497, 193 Md. 300, certiorari 
denied State of Maryland v. B. R. 
S., 70 S.Ct. 252, 338 U.S. 912, 94 L. 
Ed. 562. 

39.72 Mo.—State v. Hayes, 204 S.W. 
2d 723, 356 Mo. 1033. 

39.74 Mo.—State v. Hayes, supra. 

39.76 Mo.—State v. Hayes, supra. 

40. Ala.—Brasher v. State, 30 So.2d 
31, 249 Ala. 96. 

Ariz.—State v. Haston, 166 P.2d 141, 
64 Ariz. 72. 

Cal.—People v. Sylvia, 351 P.2d 781, 
4 Cal.Rptr. 509. 

People v. Vetrano, 228 P.2d 42, 
102 C.A.2d 627—People v. O’Moore, 
189 P.2d 554, 83 OA-2d 586—Peo¬ 
ple v. Smittcamp, 161 P.2d 983, 70 
C.A.2d 741—Corpus Juris Secun¬ 
dum quoted in People v. McBride, 
159 P.2d 59, 62, 69 C.A.2d 331- 
People v. Smithle, 125 P.2d 553, 51 
C.A.2d 693—People v. Schwarz, 248 
P. 1042, 79 C.A. 160—People v. 
Morales, 188 P. 58, 45 C.A. 553- 
People v. Oliver, 156 P. 1005, 29 C. 
A. 576—People v. Harlan, 156 P. 
980, 29 C.A. 600. 

Del.—State v. Clough, 132 A. 219, 3 
W.W.Harr. 140. 

D.C.—Miller v. IT. S., 207 F.2d 33, 93 
IT.S.App.D.C. 96. 

Ga.—Warren v. State, 97 S.E.2d 194, 
95 Ga.App. 79—McMichen v. State, 
7 S.E.2d 749, 62 Ga.App. 50. 

Ill.—People v. Greeley, 152 N.E.2d 
825, 14 I11.2d 428—People v. Kraus, 
69 N.E.2d 885, 395 Ill. 233—People 
v. Gray, 96 N.E. 268, 251 Ill. 431. 

Ind.—State v. Rohbins, 46 N.E.2d 691, 
221 Ind. 125—State v. Wood, 95 
Ind. 464, 48 Am.R. 733. 

Kan.—State v. Whiting, 252 P.2d 884, 
173 Kan. 711—State v. Bisagno, 
246 P. 1001, 121 Kan. 186. 

Ky.—Young v. Commonwealth, 335 S. 
W.2d 949—Majors v. Common¬ 
wealth, 215 S.W.2d 118, 308 Ky. 520 


W.2d 931, 287 Ky. 371. 

La.—Corpus Juris Secundum cited in 
State v. Ferrand, 27 So.2d 174, 176, 
210 La- 394, 167 A.L.R. 550—State 
v. Harris, 90 So. 686 , 150 La. 383- 
State v. Wichers, 89 So. 883, 149 
La. 643. 

Md.—Gray v. State, 157 A.2d 261, 221 
Md. 286—Berger v. State, 20 A.2d 
146, 179 Md. 410—Wentz v. State, 
150 A. 278, 159 Md. 161. 

Mass.—Commonwealth v. Bemis, 13 C 
N.E. 597, 242 Mass. 582. 

Mich.—People v. Place, 197 N.W. 513, 
226 Mich. 212. 

Mo.—State v. Akers, 328 S.W.2d 31— 
Corpus Juris Secundum quoted in 
State v. Kornegger, 255 SW.2d 765, 
768, 363 Mo. 968—Corpus Juris Se¬ 
cundum cited in State v. Hayes, 
204 SW.2d 723, 725, 356 Mo. 1033 
—State v. King, 119 S.W.2d 277, 
342 Mo. 975 —State v. Cason, 252 S. 
W. 688 . 

N.J.—State v. Hintenberger, 125 A.2d 
735, 41 N.J.Super. 597—State v. 
DIgiosia, 68 A.2d 266, 4 N.J.Super. 
539, reversed on other grounds 70 
A.2d 756, 3 N.J. 413. 

State v. MacLean, 53 A.2d 151, 
135 N.J.Law 491—State v. Snover, 
47 A. 583, 65 N.J.Law 289. 

N.C.—Corpus Juris Secundum cited 
in State v. McClain, 81 S.E.2d 364, 
367, 240 N.C. 171. 

N.D.—State v. Rice, 168 N.W. 369, 39 
N.D. 597. 

Ohio.—Barnett v. State, 135 N.E. 644, 
104 Ohio St. 220. 

Okl.—Jennings v. State, 223 P.2d 562, 
92 Okl.Cr. 347—Landon v. State, 
140 P.2d 242, 77 Okl.Cr. 190—Hall 
v. State, Cr., 93 P.2d 1107, 67 Okl. 
Cr. 330—Chambers v. State, 12 P.2d 
257, 53 Okl.Cr. 357—Pruett v. State, 
250 P. 1029, 35 Okl.Cr. 359 —Swear¬ 
ingen v. State, 237 P. 135, 31 Okl. 
Cr. 66 —Mahseet v. State, 223 P. 
199, 26 Okl.Cr. 176. 

Or.—State v. Risen, 235 P.2d 764, 
192 Or. 557—State v. Ewing, 149 
P.2d 765, 174 Or. 487. 

Pa.—Commonwealth v. Young, 92 A. 
2d 445, 172 Pa.Super. 102. 

S.C.—State v. Whitener, 89 S.E.2d 
701, 228 S.C. 244. 
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112 Tenn. 572. 

Tex.—Cottrell v. State, 237 S.W. 928, 
91 Tex.Cr. 131. 

Vt.—State v. Vadney, 187 A. 381, 108 
Vt. 299. 

Wash.—State v. Oberg, 60 P.2d 66 , 
187 Wash. 429—State v. Morgan, 
261 P. 777, 146 Wash. 109. 

“The commission of the sexual act 
in one or more instances, we think, 
tends to prove it in another instance, 
and our cases so decide.” 

N.J.—State v. Lanto, 122 A. 738, 99 
N.J.Law 94. 

Discretion of trial court 
Minn.—State v. Hopfe, 82 N.W.2d 
G81, 249 Minn. 464. 

Probability of continuance of dispo¬ 
sition or passion 

D.C.—Bracey v. U. S., 142 F.2d 85, 
79 U.S.AppJD.C. 23, certiorari de¬ 
nied 64 S.Ct. 1274, 322 U.S. 762, 88 
L.Ed. 1589—Hodge v. U. S., 126 F. 
2d 849, 75 U.S.App.D.C. 332. 

Posey v. U. S. f Mun.App., 41 A.2d 
300. 

40.5 Cal.—People v. O'Moore, 189 P. 
2d 554, 83 C.A.2d 586. 

40.10 N.Y.—People v. Bradley, 190 
N.Y.S.2d 916, 8 A.D.2d 982, resettle¬ 
ment denied 191 N.Y.S.2d 366, 9 A. 
D.2d 628. 

N.C.—State v. McClain, 81 S.E.2d 364, 
240 N.C. 171. 

40.15 Cal.—People v. Smittcamp, 
161 P.2d 983, 70 C.A.2d 741. 

Ky.—Tuttle v. Commonwealth, 153 
S.W.2d 931, 287 Ky. 371. 

N.C.—State v. McClain, 81 S.E.2d 364, 
240 N.C. 171. 

Or.—State v. Risen, 235 P.2d 764, 192 
Or. 557. 

S.C.—State v. Whitener, 89 S.E.2d 
701, 228 S.C. 244. 

40.20 Mass.—Commonwealth v. Ma¬ 
chado, 162 N.E.2d 71. 

40.25 Ala.—Allen v. State, 44 So. 

2d 801, 35 Ala.App. 170. 

Miss.—Strong v. State, 23 So.2d 750, 
199 Miss. 17—Housley v. State, 23 
So.2d 749, 198 Miss. 837. 

Pa.—Commonwealth v. Lowe, Quar. 
Sess., 29 Del.Co. 426. 
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While there is some authority to the contrary, 40 * 30 
it is ordinarily held that the conduct of accused with 
a person other than the one connected with the of¬ 
fense charged is not admissible 41 unless his acts 
with such third person are parts of the same trans¬ 
action, 41 * 5 or so connected by circumstances with the 
crime in issue that proof of one fact with its cir¬ 
cumstances has some bearing on the issue on trial 
other than to show accused’s bad character, 41 * 10 
or unless, according to some cases, accused by his 
own testimony or otherwise claims an innocent in¬ 
tent. 42 However, when the evidence of such acts 
is relevant to the issues in the principal case and 
is otherwise admissible, it need not be excluded 
merely because it reveals the commission of an 
offense other than that charged. 42 * 5 

Evidence of unrelated offenses, separated in time, 
place, and circumstances from the sexual crime 
charged, and not within any of the exceptions to 
the general rule excluding evidence of other of¬ 
fenses, is not admissible; 42 * 10 and it is not compe¬ 
tent or permissible to show an evil disposition in¬ 
clining accused toward a particular crime by acts dis¬ 
associated with, and removed in time from, the act 
with which he is charged. 43 There must be inde¬ 
pendent evidence of the corpus delicti. 44 

The admissibility of evidence of other acts, where 
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statements with respect to prior offenses are so con¬ 
nected in a confession with statements pertaining 
to the offense charged that it is impossible to exclude 
part of the confession without excluding all of it, 
is discussed infra § 820. 

Indecent proposals . In a prosecution for using 
obscene language in the presence of a female, which 
by innuendo constituted a proposal of sexual inter¬ 
course, evidence that accused made a similar pro¬ 
posal on another occasion is admissible as tending to 
show accused's intent. 44 * 5 

§ 691(30).-Adultery 

In prosecutions for adultery, evidence of prior Inter¬ 
course or improper familiarities is generally admissible 
to show the adulterous disposition of the participants. 

In accordance with the rules as to the admissibility 
of evidence of other sexual relations between the 
parties, as discussed supra § 691(29), in prosecutions 
for adultery, it is generally permissible to introduce 
evidence of other acts of intercourse or improper 
familiarities as corroborative proof tending to show 
the relations and adulterous dispositions of the par¬ 
ticipants and rendering it more probable that the of¬ 
fense charged was committed. 45 

This is true as to acts and familiarities occurring 
prior to the offense, 46 even prior to the period of 


40.30 D.C.—Bracey v. U. S., 142 F. 
2d 85, 79 U.S.AppJD.C. 23, certio¬ 
rari denied 64 S.Ct. 1274, 322 U.S. 
762, 88 L.Ed. 1589. 

Continuance of emotional predisposi¬ 
tion. 

Probability that accused’s emotion¬ 
al predisposition or passion will con¬ 
tinue justifies admission of evidence 
relating to prior sex offenses by him, 
even though such offenses may have 
been against persons other than the 
complaining witness. 

D.C.—Dyson v. U. S., Mun.App. t 97 A. 
2d 135. 

41. Cal.—People v. Buchel, 296 P.2d 
113, 141 C.A.2d 91—People v. 

Evans, 247 P.2d 915, 113 C.A.2d 124 
—People v. Vetrano, 228 P.2d 42, 
102 C.A.2d 627—People v. Boyd, 
213 P.2d 724, 95 C.A.2d 831—Peo¬ 
ple v. Carmelo, 210 P.2d 538, 94 C. 
A.2d 301—People v. O’Moore, 189 
P.2d 554, 83 C.A.2d 586—Corpus 
Taxis Secundum quoted in People 
v. McBride, 159 P.2d 59, 62, 69 C.A. 
2d 331—People v. Huston, 114 P.2d 
607, 45 C.A.2d 596—People v. Asav- 
is, 71 P.2d 307, 22 C.A.2d 492. 
Colo.—Dockerty v. People, 219 P. 220, 
74 Colo. 113. 

Ill.—People v. Greeley, 152 N.E.2d 
825, 14 I11.2d 428. 

Md.—Berger v. State, 20 A.2d 146, 
179 Md. 410. 


N.D.—State v. Flath, 237 N.W. 792, 
61 N.D. 342. 

Ohio.—State v. Zimmerman, App., 83 
N.E.2d 914. 

Okl.—Landon v. State, 140 P.2d 242, 
77 Okl.Cr. 190. 

41A Cal.—Corpus Juris Secundum 
quoted In People v. McBride, 159 
P.2d 59, 62, 69 CA..2d 331. 

Conduct of accused with other per¬ 
son admissible as part of same 
transaction: 

With respect to lewdness see in¬ 
fra § 691(35). 

Rape see infra § 691(37). 

41.10 Ala.—Brasher v. State, 30 So. 
2d 31, 249 Ala. 96. 

42. Cal.—Corpus Juris quoted in 

People v. Asavis, 71 P.2d 307, 309, 
22 C.A.2d 492. 

42.5 Cal.—People v. Carmelo, 210 P. 

2d 538, 94 C.A.2d 301. 

Ind.—Kallas v. State, 83 N.E.2d 769, 
227 Ind. 103, certiorari denied 69 
S.Ct. 744, 336 U.S. 940, 93 L.Ed. 
1098. 

42.10 N.C.—State v. McClain, 81 S. 
E.2d 364, 240 N.C. 171. 

43. Idaho.—State v. Larsen, 246 P. 
313, 42 Idaho 517. 

Mass.—Commonwealth v. Bemis, 136 
N.E. 597, 242 Mass. 582. 

Okl.—Hall v. State, 93 P.2d 1107, 67 
Okl.Cr. 330. 


44. Cal.—People v. Vicencio, 162 P. 
2d 650, 71 CA..2d 361. 

Vt.—State v. Vadney, 187 A. 381, 108 
Vt. 299. 

44.5 Ga.—Ricks v. State, 28 S.E.2d 
303, 70 Ga.App. 395. 

45. Mo.—Corpus Juris oited in State 
v. King, 119 S.W.2d 277, 283, 342 
Mo. 975. 

N.J.—State v. Snover, 47 A. 583, 65 
N.J.Law 289. 

N.C.—State v. McClain, 81 S.E.2d 364, 
240 N.C. 171—State v. Davis, 50 S. 
E.2d 37, 229 N.C. 386. 

Okl.—Mahseet v. State, 223 P. 199, 
26 Okl.Cr. 176. 

Vt.—State v. Vadney, 187 A. 381, 108 
Vt. 299—State v. Fairbanks, 139 A. 
918, 101 Vt. 30. 

Wis.—Gundlach v. State, 198 N.W. 

742, 184 Wis. 65. 

16 C.J. p 592 note 60. 

46. Ala.—Palmer v. State, 53 So. 
283, 168 Ala. 124. 

Cole v. State, 86 So. 124, 17 Ala. 
App. 488. 

Idaho.—State v. Shelton, 267 P. 950, 
46 Idaho 423. 

Mo.—State v. Hicks, 155 S.W. 482, 
170 Mo.App. 183. 

Wis.—Gundlach v. State, 198 N.W. 

742, 184 Wis. 65. 

16 C.J. p 593 note 61. 
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limitation, 47 provided they are not too remote; 48 
and, except in some jurisdictions, 49 it is true as 
to subsequent acts and familiarities. 50 it i s also 
true as to other acts and offenses committed out¬ 
side the county or jurisdiction. 5 * Evidence of the 
previous relations of the parties, however, is cor¬ 
roborative merely and to render it admissible there 
must be other evidence of the corpus delicti. 52 

Another distinct offense inseparably connected 
with the adultery charged will not be excluded 
merely because it proves another crime; 58 but evi¬ 
dence of criminal reputation generally will not be 
received when his reputation is not put in issue by 
accused. 54 

Offenses with third persons . Testimony that the 
other party to the intercourse had had intercourse 
with a third person has been held inadmissible 55 
and immaterial. 56 

§ 691(31).-As to Children Gen¬ 

erally 

In prosecutions for a sexual offense with a minor 
child, such as taking Indecent liberties with a child, 
evidence of other sexual offenses with the same child is 
ordinarily admissible, and under some circumstances ev¬ 
idence of similar offenses with another child may be ad¬ 
missible. 

In prosecutions involving a sexual offense with a 
minor child, rules governing the admissibility of 
evidence of other sexual offenses generally, dis¬ 


cussed supra § 691 (29), have been applied, 66 * 50 and 
evidence of another sexual offense with the same 
child is admissible, 56 * 52 whether such other offense 
occurred before or after the offense charged, 56 * 54 
at least where such other offense is of the same 
character. 56 * 56 However, no evidence of a prior 
indecency, as between the same parties, is admissible 
to show the intent of accused, 56 * 58 or a plan, scheme, 
or system, 56 * 60 where there is no issue in the case as 
to such matter. 

Evidence of the commission of similar offenses 
on other children is not ordinarily admissible; 56 * 62 
but such evidence may be admissible to show ac¬ 
cused's attitude and a scheme or pattern of ac¬ 
tion. 56 * 64 

Handling or fondling child . The rules governing 
the admissibility of evidence of other sexual offenses 
have been applied in prosecutions for lasciviously 
handling or fondling a minor child. 56 * 66 Thus, 
evidence of other sexual acts with the prosecuting 
witness is admissible to show the probability of the 
offense charged and accused's attitude towards the 
victim of his lust. 56 * 68 Even evidence of a sexual 
offense with another child may be admissible under 
certain circumstances for such purpose. 56 * 70 

Indecent exposure to child. The rules governing 
the admissibility of evidence of other sexual offenses 
have been applied in prosecutions for indecent ex¬ 
posure to a child; 56 * 72 evidence of sexual offenses 


47. N.C.—State v. Guest, 6 S.E. 253, 
100 N.C. 410. 

16 C.J. p 593 note 62. 

48. Mich.—People v. Hendrickson, 
19 N.W. 169, 63 Mich. 525. 

Tex.—Cook v. State, 47 S.W.2d 286, 
120 Tex.Cr. 1. 

16 C.J p 593 note 63. 

49. Mich.—People v. Davis, 141 N. 
W. 667, 175 Mich. 594. 

16 C.J. p 593 note 64. 

60. Ala.—Seay v. State, 19 So.2d 549, 
31 Ala.App. 545—Corpus Juris Se¬ 
cundum quoted in Jackson v. State, 
14 So.2d 593, 596, 31 Ala.App. 212, 
certiorari denied 14 So.2d 596, 244 
Ala. 631—Cole v. State, 86 So. 124, 
17 Ala.App. 488. 

Idaho.—State v. Shelton, 267 P. 950, 
46 Idaho 423. 

16 C.J. p 593 note 65. 

51. N.J.—State v. Snover, 47 A. 583, 
65 N.J.Law 289. 

16 C.J. p 593 note 66. 

62. Vt.—State v. Vadney, 187 A. 381, 
108 Vt. 299. 

53. Pa.—Commonwealth v. Tucci, 13 
Pa.Dist. & Co. 366, 26 Sch.Leg.Rec. 
114. 

In prosecution for elopement with 
a married woman, evidence that ac¬ 


cused abandoned his motherless chil¬ 
dren to elope with the woman was 
competent to prove the strength of 
his infatuation. 

N.C.—State v. O’Higgins, 100 S.E. 
438, 178 N.C. 708. 

54. Tex.—Thomason v. State, 27 S. 
W.2d 229, 115 Tex.Cr. 627. 

55. N.D.—State v. Austin, 168 N.W. 
790, 40 N.D. 288. 

56. Ga.—Connell v. State, 72 S.E. 
304, 9 GaApp. 818. 

56.50 Ky.—Young v. Commonwealth, 
335 S.W.2d 949. 

Tex.—Young v. State, 261 SW.2d 
836, 159 Tex.Cr. 164. 

Admissibility of evidence of other 
crimes in prosecutions for: 
Contributing to delinauency of 
child see infra § 691(32). 
Lewdness or lasciviousness with 
child see infra § 691(35). 

56.52 Ky.—Young v. Commonwealth, 
335 SW.2d 949. 

Mo.—State v. Kornegger, 255 SW.2d 
765, 363 Mo. 968. 

56.54 Ky.—State v. Kornegger, su¬ 
pra. 


56.56 Prosecution, for molesting mi¬ 
nor 

Mo.—State v. Kornegger, 255 SW.2d 
765, 363 Mo. 968. 

56.58 Inducing male child to submit 
to intercourse with adult female 
Mich.—People v. Riddle, 33 N.W.2d 
759, 322 Mich. 199. 

56.60 Mich.—People v. Riddle, su¬ 
pra. 

56.62 Tex.—Young v. State, 261 S. 

W.2d 836, 159 Tex.Cr. 164. 
Prosecution for corrupting morals 
of young girl 

Pa.—Commonwealth v. Boulden, 116 
A.2d 867, 179 Pa.Super. 328. 

56.64 Minn.—State v. De Pauw, 74 
N.W.2d 297, 246 Minn. 91. 

Pa.—Commonwealth v. Lowe, Quar. 
Sess., 29 Del.Co. 426. 

56.66 Tex.—Lozano v. State, 266 S. 

W.2d 147, 159 Tex.Cr. 613. 

56.68 Tex.—Lozano v. State, supra. 

56.70 Tex.—Ball v. State, 289 SW. 

2d 926, 163 Tex.Cr. 214. 

Presence of prosecuting witness 
Tex.—Ball v. State, supra. 

56.72 Tex.—Young v. State, 261 S. 
W.2d 838, 159 Tex.Cr. 163. 
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with other children on other occasions, offered to 
show accused’s lascivious intent, is inadmissible. 66 - 74 

Indecent liberties with child. In a prosecution for 
taking indecent liberties with a child, evidence of 
other similar acts with the same child is admissi¬ 
ble, 66 * 76 whether such other acts occurred before or 
after the act charged, 66 * 78 provided they are not too 
remote, 56 - 80 not for the purpose of proving distinct 
offenses, 66 * 82 but to show the relationship and famil¬ 
iarity of the parties, accused’s intent, and to cor¬ 
roborate the testimony of the prosecuting witness 
as to the act charged. 56 * 84 However, evidence of 
indecent liberties with another child is ordinarily 
inadmissible, 66 * 86 but may be admissible under cer¬ 
tain conditions, 66 * 88 as where it may tend to show 
a common pattern, scheme, or plan on the part of ac¬ 
cused. 66 - 90 

§ 691(32).-Contributing to Delin¬ 

quency of Child 

In prosecutions tor contributing to the delinquency 
of a child, other acts of similar character upon the same 
child are admissible as showing the disposition of the 
accused. 

Quoted In: State v. Alford, 18 So.2d 666, 668, 206 La. 100. 

In a prosecution for contributing to the delin¬ 
quency or dependency of a child, it is competent to 
prove that, in addition to the particular act charged, 
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other acts of a similar character and tendency had 
been committed by accused on the child in question 
as showing his disposition to commit an offense of 
the nature charged, 67 and to show the uniform plan 
tending to cause the minors to become delinquent. 57 - 6 
Such evidence is corroborative and is not introduced 
as substantive proof of the offense. 68 

Accordingly, under the rule that, where two dis¬ 
tinct offenses are so inseparably connected that proof 
of one necessarily includes proving the other, on a 
prosecution for one of such offenses evidence prov¬ 
ing it cannot be excluded because it also proves the 
other, discussed supra § 683, on a prosecution for 
contributing to the delinquency of a minor child any 
act or inducement brought about by accused con¬ 
tributing to such delinquency may be admissible 
although it goes to the extent of proving a greater 
offense. 59 

Acts committed on third persons . Similar acts by 
accused or by others with the connivance of accused 
upon other persons is ordinarily inadmissible. 60 
However, evidence of similar acts by accused on 
other persons has been admitted, under the excep¬ 
tions to the general rule prohibiting evidence of oth¬ 
er crimes, as discussed supra §§ 682-689, to show mo¬ 
tive, intent, the absence of mistake or accident, or 
accused’s scheme, plan, or system, where such issue 


Admissibility of evidence of other 
crimes In prosecutions for indecent 
exposure generally see infra § 691 
(35). 

56.74 Tex.—Young v. State, 261 S. 

W.2d 836, 159 Tex.Cr. 164. 

56.76 Ill.—People v. Richardson, 161 
N.E.2d 268, 17 I11.2d 253—People v. 
Halteman, 139 N.E.2d 286, 10 I11.2d 
74. 

Me.—State v. Seaburg, 145 A.2d 550, 
154 Me. 162—State v. Berube, 26 A. 
2d 654, 139 Me. 11. 

Wis.—State v. Mitchell, 34 N.W.2d 
661, 253 Wis. 626. 

56.78 Ill.—People v. Richardson, 161 
N.E.2d 268, 17 I11.2d 253. 

Me.—State v. Seaburg, 145 A.2d 550, 
154 Me. 162. 

56.80 Evidenoe held admissible 

Evidence of identical subsequent 
offenses in the same surroundings 
under similar circumstances, and oc¬ 
curring five or six days after the 
crime charged, was not too remote. 
Colo.—Wesner v. People, 250 P.2d 
124, 126 Colo. 400. 

56.82 Ill.—People v. Halteman, 139 
N.E.2d 286, 10 I11.2d 74. 

*6.84 Ill.—People v. Richardson, 161 
N.E.2d 268, 17 IU.2d 253—People 
v. Halteman, 139 N.E.2d 286, 10 
HL2d 74—People v. Kerney, 108 N. 
E.2d 779, 413 I1L 404—People v. 


Anderson, 30 N.E.2d 648, 375 Ill. 
163. 

Me.—State v. Seaburg, 145 A.2d 550, 
154 Me. 162—State v. Norton, 116 
A.2d 635, 151 Me. 178—State v. 
Berube, 26 A.2d 654, 139 Me. 11. 

56.86 Ill.—People v. Pazell, 78 N.E. 
2d 212, 399 Ill. 462. 

Tex.—Bielecki v. State, 145 S.W.2d 
189, 140 Tex.Cr. 355. 

Not evidence of guilty knowledge or 
intent 

In prosecution for taking indecent 
liberties with an eight-year-old girl, 
evidence of perverted and degener¬ 
ate act of two defendants performed 
at a time and place other than the 
one for which defendants were being 
tried was incompetent, since evi¬ 
dence would not be evidence of guilty 
knowledge or intent to commit the 
offense charged. 

Ill.—People v. Herzberger, 23 N.E.2d 
37, 372 Ill. 251. 

56.88 Ill.—People v. Richardson, 161 
N.E.2d 268, 17 Ill.2d 253. 

56.90 Minn.—State v. De Pauw, 74 
N.W.2d 297, 246 Minn. 91. 

57. Ala.—Corpus Juris Secundum 
quoted in Jackson v. State, 14 So. 
2d 593, 596, 31 Ala.App. 212, certio¬ 
rari denied 14 So.2d 596, 244 Ala. 
631. 


Cal.—People v. O'Moore, 189 P.2d 554, 
83 C.A.2d 586—People v. Wilhite, 
193 P. 161, 49 C.A. 246—People v. 
Oliver, 156 P. 1005, 29 C.A. 576. 
La.—State v. Alford, 18 So.2d 666, 
206 La. 100. 

Me.—Corpus Juris Secundum cited in 
State v. Norton, 116 A.2d 635, 637, 
151 Me. 178. 

Ohio.—State v. Oldham, App., 84 N.E. 
2d 773. 

Or.—Corpus Juris Secundum cited in 

State v. Du Bois, 153 P.2d 521, 524, 
175 Or. 341. 

Evidence of sexual intercourse be¬ 
tween parties 

Or.—State v. Du Bois, 153 P.2d 521, 
175 Or. 341. 

57.5 Cal.—People v. O’Moore, 189 P. 

2d 554, 83 C.A.2d 586. 

Repeated acts of persuasion of child 
Cal.—People v. O’Moore, supra. 

58. Cal.—People v. Wilhite, 193 P. 
151, 49 C.A. 246. 

59. Neb.—Bolker v. State, 278 N.W. 
377, 134 Neb. 255. 

60. Ala.—Moore v. State, 31 So.2d 
373, 33 Ala.App. 188. 

Cal.—People v. Brown, 163 F.2d 85, 
71 C.A.2d 669—People v. Brown, 77 
P.2d 880, 25 C.A.2d 513—People v. 
Asavis, 71 P.2d 307, 22 CA..2d 492. 
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is material in the case, 60 * 5 provided evidence of the 
other acts has a logical connection with the instant 
case, 60 * 10 and the time and place of the other acts 
are shown with reasonable definiteness. 60 * 15 Evi¬ 
dence in the form of a declaration by accused that 
he had committed and desired to commit other of¬ 
fenses of the precise nature charged has been held 
admissible as showing a system or plan on the part 
of accused. 60 * 20 It is error to receive testimony 
that accused had treated a third person for abor¬ 
tion. 61 

§ 691(33).-Fornication 

In prosecutions for fornication, evidence of other acts 
with the same person is generally admissible, and evi¬ 
dence of similar acts with other persons may be admis¬ 
sible. 

In accordance with the rules governing the ad¬ 
missibility of evidence of other offenses in prose¬ 
cutions for sexual offenses generally, discussed supra 
§ 691 (29), evidence tending to show accused's com¬ 
mission of a similar but distinct offense with the 
same person is ordinarily admissible as corrobora¬ 
tive, or for the purpose of throwing light on his 
acts during the period covered by the indictment, or 
raising an inference or presumption that he commit¬ 
ted the particular act with which he is charged. 62 
This is so as to prior acts 63 and also, according to 
some authorities, as to related subsequent offenses. 64 
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Evidence that accused had committed the same 
or a related offense with another female may be ad¬ 
missible to show the attitude, animus, and purpose 
of accused, and as corroborative of the prosecution's 
case. 64 * 5 However, evidence that the woman has 
had carnal intercourse with other men is immate¬ 
rial, 65 except in rebuttal of her testimony. 66 Evi¬ 
dence admissible to prove fornication on general 
grounds is not inadmissible because it discloses 
another distinct offense. 67 

§ 691(34).-Incest 

In prosecutions for incest, prior, and, In some Juris¬ 
dictions, subsequent, acts of sexual intercourse or 
familiarities with the person concerned are admissible 
as corroborative proof to show the probability of the 
commission of the incest charged or to solve contro¬ 
verted issues such as motive or intent; but acts with 
third persons are not ordinarily admissible. 

In accordance with the rules governing the ad¬ 
missibility of evidence of other offenses in prosecu¬ 
tions for sexual crimes generally, discussed supra 
§ 691 (29), in a prosecution for incest, evidence of 
prior acts of sexual intercourse between the same 
parties, or previous familiarities not amounting to 
actual intercourse, is admissible, not as affording 
proof of a separate substantive offense, but as cor¬ 
roborating other evidence of the act charged, and 
as tending to show the relations existing between the 
parties as bearing on the probability of the commis¬ 
sion of the crime charged, 68 if not too remote in 


60.5 Ark.—Roach, v. State, 262 S.W. 

2d 647, 222 Ark. 738. 

Ohio.—State v. Oldham, App., 84 N.E. 
2d 773. 

60.10 Ill.—People v. Griffis, 153 N.E. 

2d 375, 19 Ill.App.2d 223. 

Ohio.—State v. Oldham, App., 84 N. 
E.2d 773. 

Other acts In presence of same mi¬ 
nors 

Cal.—People v. Lowell, 175 P.2d 846, 
77 C.A.2d 341. 

60.15 Ohio.—State v. Oldham, App., 
84 N.E.2d 773. 

60.20 Ariz.—State v. Pierce, 129 P. 
2d 916, 59 Ariz. 111. 

61. Or.—State v. Bunn, 99 P. 278, 
100 P. 258, 53 Or. 304. 

Admissibility of evidence of other 
crimes in prosecution for abortion 
see supra § 691(2). 

62. Ala.—Lewis v. State, 89 So. 904, 
18 Ala.App. 263. 

26 C.J. p 992 note 27. 

63. Ala.—Lawson v. State, 20 Ala. 
65, 56 Am.Dec. 182. 

Cole v. State, 86 So. 124, 17 Ala. 
App. 488. 

Ind.—Griner v. State, 108 N.E. 514, 
183 Ind. 175. 


N.C.—State v. Dukes, 25 S.E. 786, 119 
N.C. 782. 

64. Ala.—Seay v. State, 19 So.2d 549, 
31 Ala.App. 545—Cole v. State, 86 
So. 124, 17 Ala.App. 488. 

64^ N.C.—State v. Davis, 50 S.E.2d 
37, 229 N.C. 386. 

65. Tex.—Rodes v. State, 42 S.W. 
990, 38 Tex.Cr. 328. 

66. N.J.—Gaunt v. State, 19 A. 135, 
52 N.J.Law 178. 

26 C.J. p 992 note 29. 

67. Ala.—Lewis v. State, 89 So. 904, 
18 Ala App. 263. 

26 C.J. P 992 note 30. 

68. Ala.—Skinner v. State, 60 So.2d 
363, 36 Ala. App. 434, certiorari de¬ 
nied 60 So.2d 367, 258 Ala. 713. 

Ariz.—Corpus Juris oited in Power 
v. State, 30 P.2d 1059, 1060, 43 Ariz. 
329 

Cal.—People v. Hall, 77 P.2d 244, 25 
C.A.2d 336. 

Iowa.—State v. McCall, 63 N.W.2d 
874, 245 Iowa 991—State v. Terry, 
203 N.W. 232, 199 Iowa 1221—State 
v. Pelser, 163 NW. 600, 182 Iowa 
1 . 

Ky.—Keith v. Commonwealth, 251 S. 
W.2d 850—Alley v. Commonwealth, 
21 S.W.2d 476, 231 Ky. 372—Com¬ 
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monwealth v. Stites, 227 S.W. 574, 
190 Ky. 402. 

Mo.—State v. Akers, 328 SW.2d 31- 
Corpus Juris cited in State v. King, 
119 S.W.2d 277, 283, 342 Mo. 975. 
Nev.—Corpus Juris cited in State v. 
Seymour, 57 P.2d 390, 392, 57 Nev. 
35. 

Okl.—Fitzpatrick v. State, 194 P.2d 
184, 87 Okl.Cr. 51—Pruett v. State, 
250 P. 1029, 35 Okl.Cr. 359. 

Wash.—State v. Thorne, 260 P.2d 331, 
43 Wash.2d 47—State v. Wood, 74 
P. 380, 33 Wash. 290. 

16 C.J. p 602 note 60. 

Lewd photographs taken by accus¬ 
ed of prosecutrix and another were 
admissible to show his lewd intent, 
his disposition to commit act charg¬ 
ed, and probability of his having 
committed it. 

Cal.—People v. Herman, 217 P.2d 440, 
97 C.A.2d 272. 

In Texas 

(1) Text rule has been followed, 
Tex.—Johns v. State, 236 S.W.2d 820, 
155 Tex.Cr. 503—Rodriguez v. 
State, 236 S.W. 726, 90 Tex.Cr. 5 66 
—Wingo v. State, 229 SW. 858, 89 
Tex.Cr. 162—Alexander v. State, 
199 S.W. 292, 82 Tex.Cr. 431— 


22A C.J.S.—56 
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point of time. 68 - 6 This rule is applicable to prior 
acts of intercourse, although a prosecution therefor 
has been barred by the statute of limitations. 69 

Where it appears that accused’s incestuous con¬ 
duct was part of a scheme or plan to induce or re¬ 
cruit his daughter to engage in prostitution for 
accused’s profit, evidence of his assistance in his 
daughter’s acts of prostitution is admissible in the 
prosecution for incest. 69 * 6 

Subsequent acts. While in some jurisdictions evi¬ 
dence of acts of familiarity or intercourse subse¬ 
quent to the time of the alleged offense is inad¬ 
missible, 70 at least where the offense charged does 
not involve intercourse by consent, 70 - 5 in others 
the rule is laid down that evidence of acts of im¬ 
proper familiarity or illicit intimacy or relations be¬ 
tween the parties, subsequent, as well as prior to, the 
act charged, is admissible as corroborative evidence 
when they tend to show a continuous illicit rela¬ 
tionship. 71 Even acts of familiarity or intercourse 
occurring after the daughter of accused has reached 
the age of consent may be admissible to corroborate 
proof of offenses committed prior to her reaching 
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such age. 71 * 5 

Election of particular act charged . Where evi¬ 
dence of other acts of improper familiarity or illicit 
intimacy or intercourse between the parties, whether 
occurring prior or subsequent to the offense charged, 
is admissible when they tend to show a continuous 
illicit relationship, such acts are not admissible as in¬ 
dependent substantive offenses; and evidence of 
them is admissible only after the prosecution has 
selected some particular acts of a certain date, and 
has elected to rely on proof of such acts for a con* 
viction. 72 Accordingly, where, in a prosecution on 
an indictment charging a single incestuous offense, 
no election is made as to the date and time of the 
offense, evidence of several incestuous acts is in¬ 
admissible. 72 - 5 

Unrelated crimes; offenses with other persons. 
In accordance with the general rules governing the 
admission of evidence of other crimes, discussed 
supra §§ 682-689, which apply to prosecutions for 
incest, 72 - 10 in a prosecution for incest with one 
daughter, testimony of another daughter, or another 
female, as to accused’s sexual relations with her 
is not ordinarily admissible. 73 However, evidence 


Bradshaw v. State, 198 S.W. 942, 
82 Tex.Cr. 851. 

16 C.J. p 602 note 60. 

(2) There is some authority to 
contrary. 

Tex.—Hollingsworth v. State, 211 S. 

W. 454, 86 Tex.Cr. 248. 

16 C.J. p 602 note 60. 

(3) Other acts of intercourse an¬ 
terior to the presentment of the in¬ 
dictment and within the period of 
limitation are admissible to show 
motive and intent. 

Tex.—Cottrell v. State, 237 S.W. 928, 
91 Tex.Cr. 131. 

(4) However, evidence of such 
earlier offenses is admissible only 
when accused has made an issue of 
the incestuous relation by denying 
the charge. 

Tex.—Laredo v. State, 232 S.W.2d 
852, 155 Tex.Cr. 183. 

(5) And where accused offered no 
evidence, etc., controverting the 
prosecutrix’s testimony as to one act 
of intercourse, evidence of other acts 
was inadmissible. 

Tex.—Lawerence v. State, 219 SW. 
460, 87 Tex.Cr. 61. 

68*5 Ala.—Skinner v. State, 60 So. 
2d 363, 36 Ala.App. 434, certiorari 
denied 60 So.2d 367, 258 Ala. 713. 
Only weight of evidence affected 
Where evidence was introduced as 
to first attack on complaining wit¬ 
ness by accused, which occurred 
eight years prior to the act com¬ 
plained of, question of remoteness 


went to the weight rather than to 
the competency of the evidence. 
Cal.—People v. Hall, 77 P.2d 244, 25 
C.A.2d 336. 

Evidence held admissible 

(1) Testimony of prosecutrix with 
respect to similar acts with accused 
covering a period of two and one- 
half years was not inadmissible as 
too remote. 

Cal.—People v. Vetrano, 228 P.2d 42, 
102 C.A.2d 627. 

(2) Evidence of sexual contact 
seven months before the offense 
charged was held admissible. 

Wash.—State v. Thorne, 260 P.2d 331, 

43 Wash.2d 47. 

69. Ind.—State v. Wood, 95 Ind. 464, 
4g Am.R. 733. 

Okl.—Williams v. State, 169 P. 655, 
14 Okl.Cr. 195. 

! Tex.—Wingo v. State, 210 S.W. 547, 
85 Tex.Cr. 118. 

16 C.J. p 602 note 61. 

Plea of guilty in adultery 

In a prosecution for incest, a plea 
of guilty before a committing magis¬ 
trate on a charge of adultery with 
the same female was admissible. 
Mass.—Commonwealth v. Haywood, 
141 N.E. 571, 247 Mass. 16. 

69.5 Cal.—People v. Bowles, App., 2 
Cal.Rptr. 896. 

70. Ind.—Lovell v. State, 12 Ind. 18. 
16 C.J. p 602 note 62. 

70.5 NTS’.—People v. Bradley, 190 N. 
Y.S.2d 916, 8 A.D.2d 982, resettle¬ 
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ment denied 191 N.Y.S.2d 366, 9 A 
D.2d 628. 

71. Iowa.—State v. Candler, 217 N. 

W. 233, 204 Iowa 1355—Corpus 

Juris oited la State v. Terry, 203 
N.W. 232, 234, 199 Iowa 1221. 

Nev.—State v. Seymour, 57 P.2d 390, 
57 Nev. 35. 

Tex.—Rodriguez v. State, 236 S.W. 

726, 90 Tex.Cr. 566. 

16 C.J. p 602 note 63. 

71.5 Ala.—Skinner v. State, 60 So. 
2d 363, 36 Ala.App. 434, certiorari 
denied 60 So.2d 367, 258 Ala. 713. 

72. Cal.—People v. Roller, 76 P. 
500, 142 C. 621. 

72.5 Miss.—Skinner v. State, 23 So. 
2d 501, 198 Miss. 505. 

72.10 W.Va.—State v. Moubray, 81 
S.E.2d 117, 139 W.Va. 535. 

73. Cal.—People v. Letoile, 159 P. 
1057, 31 C.A. 166. 

Ky.—Keith v. Commonwealth, 251 S. 
W.2d 850. 

Md.—Wentz v. State, 150 A 278, 159 
Md. 161. 

Neb.—Henry v. State, 286 N.W. 338, 
136 Neb. 454. 

W.Va.—State v. Moubray, 81 S.E.2d 
117, 139 W.Va. 535. 

Intent Immaterial 
Evidence that accused had sexual 
relations with a daughter and step¬ 
daughter many years before was ir¬ 
relevant to show the criminal Intent 
of accused since intent is not an in¬ 
gredient of the crime. 

La.—State v. Alexander, 45 So.2d 83, 
216 La. 932. 
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that improper advances of a similar nature were 
made to another daughter of accused may be admis¬ 
sible, 73 * 5 if not too remote, 73 * 10 not to raise a pre¬ 
sumption of guilt on the hypothesis that a man who 
commits one crime will probably commit anoth- 
er, 73 *i 5 but to show guilty knowledge, 73 * 20 or motive 
or intent, 73 * 25 on the part of accused, that is, to show 
a passion, an emotion, a degeneracy, of exactly the 
same type as prompted the commission of the offense 
charged. 73 * 30 In any event, unrelated offenses com¬ 
mitted by accused on other of his children, such 
as acts of extreme cruelty, are inadmissible; 74 and 
unrelated offenses involving persons other than 
relatives are certainly inadmissible, 74 * 5 

§ 691(35).-Lewdness; Unlawful 

Cohabitation; Indecent Expo¬ 
sure 

Other acts of lasciviousness or familiarity between 
the parties, both prior or subsequent to the act charged, 
are ordinarily admissible in prosecutions for lewdness or 
lewdness with a child, to characterize their conduct or 
show the intent of the accused; but evidence of similar 
acts with another person is not ordinarily admissible to 
establish a disposition on the part of the accused ex¬ 


cept where accused has raised the issue. Where the 
prosecution Is for indecent exposure other offenses are 
ordinarily inadmissible unless brought within an excep¬ 
tion to the general rule inhibiting evidence of other 
crimes. 

In a prosecution for lewdness, or lewdness with 
a child, prior acts of lasciviousness or of familiari¬ 
ty between the parties may be proved to illustrate 
and characterize the acts and conduct of the par¬ 
ties complained of as constituting the particular of¬ 
fense charged, 75 if not too remote in point of time 
to afford a reasonable inference of guilt; 76 and evi¬ 
dence of subsequent intimacy tending to show a con¬ 
tinued illicit relation between the parties is likewise 
admissible. 77 A like rule has been applied in prose¬ 
cutions for unlawful or illicit cohabitation. 73 Such 
evidence is admissible, however, only when offered 
in connection with, or subsequently to, the intro¬ 
duction of evidence tending to prove the offense 
charged. 79 

Such other lascivious acts between the same par¬ 
ties may be admitted to show accused’s lewd disposi¬ 
tion or intent, 80 except where guilty knowledge or 
intent is not in issue, 81 as where accused admits in 


Accused’s relations witli employee 

Iowa.—State v. Leuty, 73 N.W.2d 64, 
274 Iowa 261. 

73.5 N.C.—State v. Edwards, 31 S.E. 

2d 616, 224 N.C. 527. 

Admissibility of such evidence in 
prosecutions for rape see infra § 
691(37). 

Resistance overcome by fear 

Where father contended that par¬ 
ticipation of daughter was voluntary, 
evidence of another offense by way 
of attempt against second daughter 
was relevant to prove that father 
overcame resistance and secured con¬ 
tinuance of relationship through fear 
aroused by threats to perform the 
same act on the second daughter. 
Cal.—People v. Carmelo, 210 P.2d 638, 
94 C.A.2d 301. 

73.10 Evidence held inadmissible 

Where last prior offense with an¬ 
other took place three years before 
the offense charged. 

W.Va.—State v. Moubray, 81 S.E.2d 
117, 139 W.Va. 635. 

73.15 Ohio.—State v. Jackson, 81 N. 
E.2d 546, 82 Ohio App. 318. 

73.20 N.C.—State v. Edwards, 31 S. 
E.2d 516, 224 N.C. 627. 

73.25 N.C.—State v. Edwards, supra. 
Ohio.—State v. Jackson, 81 N.E.2d 
546, 82 Ohio App. 318. 

73.30 Ohio.—State v. Jackson, su¬ 
pra. 

74. S.D.—State v. Goodnow, 170 N. 
W, 661, 41 S.D. 391. 


74.5 Deriving support from prosti¬ 
tute 

Cal.—People v. Bowles, App., 2 Cal. 
Rptr. 896. 

75. Cal.—People v. Smittcamp, 161 
P.2d 983, 70 C.A.2d 741—People v. 
Harrison, 117 P.2d 19, 46 C.A.2d 
779—People v. Reynolds, 79 P.2d 
150, 26 C.A.2d 219—People v. Love, 
157 P. 9, 29 C.A. 521. 

Iowa.—State v. Kinkade, 43 N.W.2d 
736, 241 Iowa 1259. 

Mich.—Corpus Juris cited in People 
v. Place, 197 N.W. 513, 515, 226 
Mich. 212. 

Mo.—Corpus Juris cited lu State v. 
King, 119 S.W.2d 277, 283, 342 Mo. 
975. 

N.J.—State v. Hintenberger, 125 A.2d 
735, 41 N.J.Super. 597. 

16 C.J. p 604 note 3. 

General rule relaxed 

Cal.—People v. Smith, 301 P.2d 609, 
144 C.A.2d 745. 

76. Miss.—Stewart v. State, 2 So. 
73, 64 Miss. 626. 

Evidence held inadmissible 

(1) In prosecution for lewdness by 
cohabitation, testimony of similar 
lewd acts of those accused fifteen 
months before alleged offense was 
inadmissible. 

Mo.—State v. Jenkins, App., 193 S.W. 
604. 

(2) In prosecution for lewd and 
lascivious acts on a child, evidence of 
acts performed four years before the 
offense charged and in another state 
was inadmissible as too remote. 
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Mont.—State v. Nicks, 332 P.2d 904, 
134 Mont. 341. 

77. Ill.—People v. Rogers, 154 N.E. 
909, 324 Ill. 224. 

Okl.—Mooney v. State, Or., 273 P.2d 
768. 

16 C.J. p 604 note 5. 

78. Ark.—Hettle v. State, 222 S.W. 
1066, 144 Ark. 564. 

Miss.—Williams v. State, 117 So. 
360, 151 Miss. 82. 

79. Ill.—Crane v. People, 48 N.E. 54, 
168 Ill. 395. 

16 C.J. p 604 note 6. 

80. Cal.—People v. Sylvia, 351 P.2d 
781, 4 Cal.Rptr. 509. 

People v. Bittick, App., 2 Cal. 
Rptr. 378—People v. Coontz, 259 P. 
2d 694, 119 C.A.2d 276—People v. 
Cox, 227 P.2d 290, 102 C.A.2d 285 
—People v. La Mantain, 201 P.2d 
598, 89 C.A.2d 699—People v. Har¬ 
rison, 117 P.2d 19, 46 C.A.2d 779- 
People v. Harrison, 112 P. 733, 14 
C.A. 545. 

Iowa.—State v. Derry, 209 N.W. 514, 
202 Iowa 352. 

81. Ill.—People v. Rogers, 154 N.E. 
909, 324 Ill. 224. 

Intent inferable from act 
In a prosecution for lewdness with 
a young girl, as defined by statute, 
the court erred in admitting evidence 
of distinct and unrelated acts of a 
similar nature, the intent defined by 
the statute not only being inferable 
from the act itself, but every other 
intention being necessarily excluded. 
Iowa.—State v. Marvin, 197 N.W. 315, 
197 Iowa 443. 
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open court, and before the jury, that, if the acts 
charged were done, they were designedly done. 82 

The admissibility of evidence of other crimes in 
prosecutions for sexual offenses as to children gen¬ 
erally is discussed supra § 691 (31). 

Offenses committed as to other persons. Evidence 
that accused has perpetrated similar lewd and 
lascivious acts with a person or persons other than 
the prosecuting witness is ordinarily inadmissible, 82 - 5 
at least as part of the prosecution’s case in chief ; 82 * 10 
and it is certainly not admissible to show intent or 
guilty knowledge where such questions are not in 
issue, 83 or to establish a disposition on the part of 
accused to commit the lewdness charged. 84 How¬ 
ever, such evidence has been admitted in some in¬ 
stances 84 - 5 to show accused’s tendencies and lustful 
disposition, 84 - 10 and to prove his intent when that 
question is in fact in issue, 84 - 15 as where it is raised 
by evidence or testimony introduced by accused; 84 * 20 
and such evidence of offenses with other children 
is admissible by way of rebuttal. 84 - 25 Moreover, it 
has been admitted where constituting part of a 
continuous transaction or series 85 to show the char¬ 
acter of the deed as to motive, intent, and the absence 
of mistake. 85 - 5 
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At another place. Where lewd acts in a dwelling 
house are charged in the indictment, evidence of 
lewd acts elsewhere on the premises has a bearing 
on the relations between the parties and is admis¬ 
sible. 86 

Indecent exposure. In prosecutions for indecent, 
obscene, or lewd exposure in a public place evidence 
of other related or like offenses is ordinarily exclud¬ 
ed, 87 unless it is offered to show intent or comes 
within some other exception to the general rule in¬ 
hibiting the admission of such evidence. 88 The ad¬ 
missibility of evidence of other crimes in prosecu¬ 
tions for indecent exposure to children is discussed 
supra § 691 (31). 

§ 691(36).-Prostitution and Pan¬ 

dering 

In prosecutions for engaging in prostitution, pander, 
ing, white slavery, and cognate offenses, evidence of 
other offenses Is inadmissible except in so far as It falls 
within the recognized exceptions to the general rule. 

In accordance with the rules governing the ad¬ 
missibility of evidence of other offenses in criminal 
prosecutions generally and the exceptions thereto, 
discussed supra §§ 6S2-689, in a prosecution for en- 


82. Iowa.—State v. Vance, 94 N.W. 
204, 119 Iowa 685. 

82.5 Cal.—People v. Buchel, 296 P. 
2d 113, 141 C.A.2d 91—People v. 
Bentley, 281 P.2d 1, 131 C.A.2d 687 
—People v. Boyd, 213 P.2d 724, 95 
C.A.2d 831—Corpus Juris Secun¬ 
dum cited in People v. Huston, 114 
P.2d 607, 45 C.A.2d 596—People v. 
Asavis, 71 P.2d 307, 22 C.A.2d 492. 
N.J.—State v. Dietz, 68 A.2d 777, 5 
N.J.Super. 222. 

82.10 Cal.—People v. Westek, 190 P. 
2d 9, 31 C.2d 469. 

Buie not relaxed as to offense of 
lewdness 

Cal.—People v. Smith, 301 P.2d 609, 
144 C.A.2d 745. 

83. Colo.—Dockerty v. People, 219 
P. 220, 74 Colo. 113. 

Iowa.—State v. Bounds, 248 N.W. 
500, 216 Iowa 131. 

Where intent may he inferred from 
the act itself, misconduct toward 
others is inadmissible. 

Iowa.—State v. Weaver, 166 N.W. 
379, 182 Iowa 921. 

84. Cal.—People v. Anthony, 196 P. 
47, 185 C. 152. 

People v. Whalen, 160 F.2d 560, 
70 C~A.2d 142—People v. Borers, 
79 P,2d 404, 26 C.A.2d 371—People 
v. Healey, 199 P. 551, 52 C.A. 563. 
Ill.—People v. Herzberger, 23 N.E.2d 
37, 372 Ill. 251—People v. Bernsee, 
11 N.E.2d 961, 367 Ill. 518—People 


v. Bogers, 154 N.E. 909, 324 Ill. 
224. 

Mich.—People v. Dean, 235 N.W. 211, 
253 Mich. 434. 

N.J.—State v. Bloom, 99 A. 125, 89 
N.J.Law 418. 

State v. Julius, 127 A. 577, 3 N. 
J.Misc. 202. 

General licentious character may 
not be shown by evidence of similar 
acts upon other children. 

N.D.—State v. Flath, 237 N.W. 792, 
61 N.D. 342. 

84.5 Cal.—People v. Boyd, 213 P.2d 
724, 95 C.A.2d 831. 

84.10 Kan.—State v. Smit, 337 P.2d 
680, 184 Kan. 582—State v. Whit¬ 
ing, 252 P.2d 884, 173 Kan. 711. 
84.15 Cal.—People v. Westek, 190 P. 
2d 9, 31 C.2d 469. 

People v. Goff, 223 P.2d 27, 100 
C.A.2d 166—People v. Harrison, 
117 P.2d 19, 46 C.A.2d 779. 

Intent implicitly denied 
Cal.—People v. Zabel, 213 P.2d 60, 95 
C.A.2d 486. 

84£0 Cal.—People v. Westek, 190 P. 
2d 9, 31 C.2d 469. 

People v. Goff, 223 P.2d 27, 100 
C.A.2d 166—People v. Harrison, 117 
P.2d 19, 46 C.A.2d 779. 

84.25 Cal.—People v. Harrison, 117 
P.2d 19, 46 C.A.2d 779. 

Acts performed during same general 
period 

Where accused on direct examina¬ 
tion ' volunteered testimony that he 
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'had never committed on any boy any 
such sexual crime as was charged, 
rebuttal testimony of boys other 
than prosecuting witnesses that ac¬ 
cused had committed acts on them 
within same general period pertinent 
to time of alleged criminal conduct 
for which accused was being prose¬ 
cuted was admissible on issue of in¬ 
tent. 

Cal.—People v. Westek, 190 P.2d 9, 
31 C.2d 469. 

85. Iowa.—State v. Rounds, 248 N. 
W. 500, 216 Iowa 131. 

85.5 Fla.—Ross v. State, App., 112 
So.2d 69. 

86. Ky.—Cox v. Commonwealth, 130 
S.W. 819, 140 Ky. 65. 

16 C.J. p 604 note 9 [a]. 

1 87. Mass.—Commonwealth v. Bish¬ 
op, 6 N.E.2d 369, 296 Mass. 459. 
Okl.—Bunn v. State, 190 P.2d 464, 
85 Okl.Cr. 367—Bunn v. State, 184 
P.2d 621, 85 Okl.Cr. 14—Davidson 
v. State, 209 P. 779, 20 Okl.Cr. 368. 

Where accused has not offered to 
testify, evidence of a similar offense 
is inadmissible. 

Mass.—Commonwealth v. Bishop, 6 
N.E.2d 369, 296 Mass. 459. 

88. Me.—State v. Bennett, 102 A. 
974, 117 Me. 113. 

Common scheme; same transaction 
Okl.—Daves v. State, 141 P.2d 603, 
77 Okl.Cr. 343. 
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gaging in prostitution and occupying a building for 
the purpose of prostitution, the state may not in¬ 
troduce evidence of an unrelated crime by accused, 
which is separated in time, place, and circumstances 
from the crime charged, and does not fall within any 
of the exceptions to the general rule excluding evi¬ 
dence of other crimes. 88 - 60 

In prosecutions for procuring or inducing a fe¬ 
male to enter or to become an inmate of a house of 
prostitution, or accepting the earnings of a prosti¬ 
tute, evidence relevant to the proof of the offense 
charged, although proving or tending to prove other 
offenses, 89 such as evidence of similar or related 
offenses involving the prosecuting witness or other 
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females, 89 * 5 is admissible to show accused's intent, 
motive, or a common plan, scheme, or design; and 
the same is true in a prosecution for living with a 
common prostitute. 90 

Such evidence is admissible whether the other 
offenses occurred before or after the offense 
charged, 90 * 5 provided the evidence is, under the cir¬ 
cumstances of the particular case, not too remote. 91 
Moreover, the evidence must tend to establish an 
element of the crime charged, 92 proof of separate 
and distinct crimes forming no concomitant part of 
the crime charged, although similar, being inad¬ 
missible unless falling within some exception to the 
general rule. 93 


88.50 larceny 

N.C.—State v. McClain, 81 S.E.2d 364, 
*240 N.C. 171. 

89. U.S.—Alford v. Territory of 
Hawaii, C.A.Hawaii, 205 F.2d 616. 
Ark.—Cole v. State, 245 S.W. 303, 156 
Ark. 9. 

Cal.—People v. Cooper, 260 P. 886, 
86 C.A. 441—People v. Bellamy, 248 
P. 1042, 79 C-A. 160. 

Me.—State v. Buckwald, 104 A. 520, 
117 Me. 344. 

Mich.—People v. Jackson, 273 NW. 
327, 280 Mich. 6—People v. Petro* 
poulapos, 185 N.W. 730, 217 Mich 
198. 

Mont.—State v. PippI, 195 P. 556, 59 
Mont. 116. 

Pa.—Commonwealth v. Gatto, 34 A. 

2d 840, 154 Pa.Super. 25. 

Tex.—Threlkeld v. State, 304 S.W.2d 
123, 165 Tex.Cr. 93—Dollar v. State, 
216 S.W. 1089, 86 Tex.Cr. 398. 

16 C.J. p 608 note 86. 

Aye of proseouting witness 

Court properly permitted prosecut¬ 
ing witness to testify that she was 
seventeen years of age, although 
such evidence might tend to estab¬ 
lish a separate and Independent 
crime, namely, contributing to the 
delinquency of a minor, since the age 
of a witness is one of the many 
things to be considered by a jury in 
weighing testimony of a witness. 

Or.—State v. McCowan, 280 P.2d 976, 
203 Or. 551. 

Serving of liquor 

Where the substance of the of¬ 
fense charged was the taking of per¬ 
sons by accused to a hotel for pur¬ 
poses of prostitution, evidence that 
such persons were there served with 
liquor In their rooms was held rele¬ 
vant. 

U.S.—'Thaler v. U. S., C.C.A.Ohio, 261 
F. 746. 

Matter unknown to accused 

In a prosecution for pandering, 
where state claims that accused con¬ 
nived at his wife’s illicit inter¬ 
course, evidence is admissible on its 
behalf that, several years before 


events on which indictment is based, 
she had intercourse with men with¬ 
out accused's knowledge, although 
he was jealous on account of atten¬ 
tions he observed paid her by other 
men. 

Tex.—Briscoe v. State, 196 S.W. 183, 
81 Tex.Cr. 419. 

Where commonwealth’s case was 
built almost entirely on circumstan¬ 
tial evidence, trial court did not err 
in admitting evidence relating to dis¬ 
connected offenses not at issue to 
overcome presumption of Innocence. 
Pa.—Commonwealth v. Wulp, 35 A.2d 
566, 154 Pa.Super. 278. 

89.5 Pa.—Commonwealth v. Gatto, 
34 A.2d 840, 154 Pa.Super. 25. 
Procurement of other women 
Cal.—People v. Bell, 291 P.2d 150, 138 
C.A.2d 7—People v. Quock Wong, 
275 P.2d 778, 128 C.A.2d 552—Peo¬ 
ple v. Mandell, 95 P.2d 704, 35 C.A. 
2d 368. 

Accepting earnings of other females 

(1) In prosecution for receiving 
money, without consideration, from 
the earnings of a prostitute, testi¬ 
mony that accused at the same time 
and place received and accepted mon¬ 
ey from the earnings of prostitute 
other than one named in the infor¬ 
mation held admissible. 

Mont.—State v. Pippi, 195 P. 556, 59 
Mont. 116. 

(2) In a prosecution for sharing 
the proceeds of prostitution, where 
the prosecution had to show, not 
only money paid to accused by a 
prostitute, but his knowledge or con¬ 
cern in the method by which it was 
earned, evidence by another prosti¬ 
tute that she had frequented ac¬ 
cused's place, prostituted herself, 
and paid accused one-half the pro¬ 
ceeds, was admissible to show a sys¬ 
tem or general design, from which 
accused’s criminal intent or purpose 
could be inferred. 

Mich.—People v. Petropoulapos, 185 
N.W. 730, 217 Mich. 198. 

90. Wash.—State v. Craig, 180 P. 
896, 106 Wash. 630. 
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90.5 Cal.—People v. Bell, 291 P.2d 
150, 138 C.A.2d 7. 

91. Cal.—People v. Elliott, 51 P. 955, 
119 C. 593. 

Evidence as to events occurring 
prior to statutory limitation period 
was admissible to show inception of 
accused’s practice and the beginning 
of chain of events which carried 
through into statutory period, not¬ 
withstanding such evidence also 
showed other crimes committed by 
accused prior to statutory period. 
U.S.—Alford v. Territory of Hawaii, 
C.A.Hawaii, 205 F.2d 616. 

Evidence held admissible 

Testimony of witness who related 
a procedure identical to that testified 
to by prosecuting witness was ad¬ 
missible to show common plan or 
scheme, even though witness’ em¬ 
ployment occurred about a year aft¬ 
er prosecution witness left employ¬ 
ment of accused. 

Cal.—People v. Bell, 291 P.2d 150, 138 
OA.2d 7. 

92. I1L—People v. Reed, 122 N.E. 
806, 287 Ill. 606. 

Theft of automobile 
Evidence that accused had previ¬ 
ously been convicted of stealing an 
automobile was inadmissible on 
prosecution for pandering, not tend¬ 
ing to prove knowledge, intent, mo¬ 
tive, or other element of the latter 
crime. 

III.—People v. Reed, supra. 

Connection with accused not shown 
N.J.—State v. Rogers, 73 A.2d 274, 
8 N.J.Super. 64. 

93. Ky.—Barrett v. Commonwealth, 
175 S.W.2d 8, 295 Ky. 553. 

Statutory authorization 
Under statute for the repression of 
prostitution, proof of a prior convic¬ 
tion should be limited and restricted 
to a prior conviction under the pro¬ 
visions of such act. 

N.M.—State v. Snyder, 212 P. 736 
(second case), 28 N.M. 387. 
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The admissibility of evidence of other offenses 
in prosecutions for keeping a disorderly house or 
house of ill fame is discussed infra § 691 (40). 

White Slave Acts . In a prosecution for violat¬ 
ing the Federal White Slave Act, also known as the 
Mann Act, evidence that accused had brought the 
same woman 94 or other women 95 on other occasions 
from one state to another is admissible to show 
intent or scheme, as is evidence of other offenses by 
accused which tend to show accused’s scheme or in¬ 
tent as to the offense charged, 95 * 5 such as evidence 
that accused had used the same woman or another 
one for like improper purposes on other occasions, 
or other similar activities. 95 * 10 Likewise, in a 
prosecution under a state statute for transporting a 
girl through the state for purposes of prostitution, 
proof that accused had transported other girls is 
admissible to show intent. 96 

Evidence as to the relations of the parties within 
a reasonable time before and after the transporta¬ 
tion, although showing an offense, is admissible as 
bearing on the purpose and intent of the transporta¬ 
tion. 97 However, evidence of unrelated offenses 
committed by accused against women other than 
the prosecuting witness is inadmissible in a prosecu¬ 
tion for transporting a woman for purposes of pros¬ 
titution. 97 * 5 


§ 691(37).-Rape 

a. In general 

b. Related crimes 

c. Unrelated crimes 

d. Offenses committed on third persons 

e. Assault with intent to rape 

a. In General 

In cases of statutory rape, evidence of other sexuat 
acts with the prosecutrix is admissible to show ac¬ 
cused’s lustful disposition, the existence and continu¬ 
ance of the illicit relation, and to corroborate the prose¬ 
cutrix' testimony; and evidence of such other acts may 
be admissible in prosecutions for forcible rape, at least 
where the acts are part of a single and continuous 
transaction. 

In accordance with the rules as to the admissibility 
of evidence of other sexual relations or acts in prose¬ 
cution for sexual crimes generally, discussed supra 
§ 691 (29), it is a frequently accepted view, although 
there is some authority not in accord, 98 that the gen¬ 
eral rule that evidence of other crimes is inadmis¬ 
sible does not apply to proof of other acts of sexual 
intercourse between the parties in statutory rape 
cases, that is, in prosecutions for rape on a female 
under the age of consent, or on a woman imbecile, 
even though such other acts constitute separate and 
distinct crimes. 99 Provided they are not too remote 


94. TJ.S.—Lindsey v. U. S., C.A.Fla. f 
227 F.2d 113, certiorari denied 76 
S.Ct. 653, 350 U.S. 1008, 100 L.Ed. 
869—Corpus Juris Secundum cited 
in Cohen v. U. S., C.C.A.Fla., 120 F. 
2d 139, 140—Baish v. U. S., C.C.A. 
Colo., 90 F.2d 988. 

95. U.S.—Bush v. U. S., CJLCal., 
267 F.2d 483—Wiley v. U. S., C.A. 
Minn., 257 F.2d 900—Baker v. U. 
S., C.A.Cal., 255 F.2d $19—Law¬ 
rence v. U. S., C.C.A.Nev., 162 F.2d 
156—Cohen v. U. S., C.C.A.Fla., 120 
F.2d 139—Tedesco v. U. S., C.C.A. 
Or., 118 F.2d 737—Kinser v. U. S., 
S.D., 231 F. 856, 146 C.C.A. 52— 
Kinser v. TJ. S„ S.D., 231 F. 856, 146 
C.C.A. 52. 

3STo other violations shown 
U.S.—Lattanzio v. TJ. S„ C.A.Cal., 
243 F.2d 801. 

95.5 TJ.S.—Morlan v. TJ. S., C.A.TJtah, 
230 F.2d 30. 

Accused as pimp 

TJ.S.—Rosenfteld v. TJ. S., C.A.Minn., 
216 F.2d 260. 

Accused as prostitute and brothel 
keeper 

TJ.S.—TJ. S. v. Sorrentino, D.C.Fa., 78 
F.Supp. 425, affrmed, CA, 175 F.2d 
721, certiorari denied 70 S.Ct. 143, 
338 TJ.S. 868, 94 L.Ed. 532, rehear¬ 
ing denied 70 S.Ct. 238, 338 U.S. 
896, 94 L.Ed. 551. 


95.10 U.S.—U. S. v. Pape, C.C.A.N. 
Y., 144 F.2d 778, certiorari denied 
65 S.Ct. 86, 323 U.S. 752, 89 L.Ed. 
602. 

Living off earnings of prostitute 

U.S.—u. S. v. Krulewitch, C.C.A.N.Y., 
145 F.2d 76, 156 A.L.R. 337. 

96. N.J.-—State v. Jankowski, 82 A. 
309, 82 N.J.Law 229, affirmed 85 A. 
1135, 83 N.J.Law 796, and followed 
in State v. Jankowski, 82 A. 311, 82 
N.J.Law 235. 

97. U.S.—Morlan v. U. S., C.A.Utah, 
230 F.2d 30—Daigle v. U. S. f C.A. 
N.H., 181 F.2d 311—Neff v. U. S., 
C.C.A.Iowa, 105 F.2d 688. 

97.5 Rape 

U.S.—'U. S. v. Krulewitch, C.C.A.N.Y., 
145 F.2d 76, 156 A.L.R. 337. 

98. Miss.—Gillespie v. State, 61 So. 
2d 150, 215 Miss. 380—English v. 
State, 39 So.2d 876, 206 Miss. 170 
—‘Doss v. State, 126 So. 197, 156 
Miss. 522. 

99. U.S.—Corpus Juris Secundum 
cited in U. S. v. Lovely, D.C.S.C., 
77 F.Supp. 619, 622, reversed on 
other grounds, C.A., 169 F.2d 386. 

Del.—Corpus Juris cited in State v. 
Clough, 132 A. 219, 221, 3 W.W. 
Harr. 140. 

Ill.—People v. Greeley, 152 N.E.2d 
825, 14 Ill.2d 428. 
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Ind.—Corpus Juris quoted in Barker 
v. State, 120 N.E. 593, 595, 188 Ind. 
263. 

Iowa.—Corpus Juris quoted in State 
v. Beltz, 279 N.W. 386, 388, 225 
Iowa 155. 

La.—Corpus Juris Secundum cited in 

State v. Ferrand, 27 So.2d 174, 176, 
210 La. 394, 167 A.L.R. 559—State 
v. Wichers, 89 So. 883, 149 La. 643. 
Mass.—Commonwealth v. Bemis, 136 
N.E. 597, 242 Mass. 582. 

Mo.—State v. Tyler, 306 S.W.2d 452 
—State v. Burkhart, 242 S.W.2d 12. 
N.J.—State v. Butler, 147 A. 496, 7 
N.J.Misc. 868, reversed on other 
grounds 150 A. 394, 107 N.J.Law 
91—State v. Schmatzinetz, 140 A. 
396, 6 N.J.Misc. 155. 

N.D.—State v. Rice, 168 N.W. 369, 
39 N.D. 597. 

Okl.—Chambers v. State, 12 P.2d 257, 
53 Okl.Cr. 357—Swearingen v. 
State, 237 P. 135, 31 Okl.Cr. 66. 
Tenn.—Nash v. State, 69 S.W.2d 235, 
167 Tenn. 288. 

Tex.—McNutt v. State, Cr., 322 S.W. 
2d 622, certiorari denied McNutt v. 
Texas, 80 S.Ct. 599, 361 U.S. 969, 
4 L.Ed.2d 549—Miller v. State, 301 
S.W.2d 103, 164 Tex.Cr. 563—Ear- 
wood v. State, 275 S.W.2d 652, 161 
Tex.Cr. 171—Johns v. State, 236 S. 
W.2d 820, 155 Tex.Cr. 503. 

Utah.—State v. Jameson, 134 P.2d 
173, 103 Utah 129. 
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in time or otherwise, 1 and provided there is inde¬ 
pendent proof of the corpus delicti, 1 -® such other 
prior or contemporaneous acts are relevant and ad¬ 
missible to show the lustful disposition of accused as 


CRIMINAL LAW § 691(37) 

well as to show the existence and continuance of the 
illicit relation, to characterize and explain the act 
charged, and to corroborate the testimony of the 
prosecutrix as to that act. 2 


Wash.—Corpus Juris quoted in State 
v. Crowder, 250 P. 850, 851, 119 
Wash. 450—State v. Hanson, 234 P. 
28, 133 Wash. 527. 

W.Va.—Corpus Juris cited in State 
v. Driver, 107 S.E. 189, 197, 88 W. 
Va. 479, 15 A.L.R. 917. 

Acts iu other counties 

(1) The prosecuting witness may 
testify to illicit relations in other 
counties, as corroboration of the act 
or crime for which accused is prose¬ 
cuted. 

Ill.—People v. Findley, 121 N.E. 608, 
286 Ill. 368. 

Tenn.—Walker v. State, 273 S.W.2d 
707, 197 Tenn. 452. 

(2) Evidence of other acts of in¬ 
tercourse in another county was ad¬ 
missible, although accused denied 
act of intercourse for which he was 
being tried. 

Tex.—Villafranco v. State, 206 S.W. 
357, 84 Tex.Cr. 195. 

Defense of alibi does not preclude 
Introduction of evidence of commis¬ 
sion of acts other than one relied 
on. 

Wash.—State v. Hanson, 234 P. 28, 
133 Wash. 527. 

1. Ala.—Lee v. State, 13 So.2d 583, 
31 Ala.App. 91, certiorari denied 13 
So.2d 590, 244 Ala. 401. 

Ark.—Williams v. State, 246 S.W. 
503, 156 Ark. 205. 

Cal.—People v. Harlan, 156 P. 980, 
29 C.A. 600. 

Ind.—Corpus Juris quoted in Barker 
v. State, 120 N.E. 593, 595, 188 Ind. 
263. 

Ky.—Alderson v. Commonwealth, 291 
S.W, 1012, 218 Ky. 591. 

La.—State v. Ferrand, 27 So.2d 174, 
210 La. 394, 167 A.L.R. 559. 

Mass.—Commonwealth v. Bemis, 136 
N.E. 597, 242 Mass. 582. 

Wash.—Corpus Juris quoted in State 
v. Morgan, 261 P. 777, 778, 146 
Wash. 109—Corpus Juris quoted in 
State v. Crowder, 205 P. 850, 851, 
119 Wash. 450. 

16 C.J. p 608 note 97. 

Occurrences antedating statute of 
limitations are not admissible. 

Colo.—Abbott v. People, 299 P. 1053, 
89 Colo. 121. 

1.5 Cal.—People v. Vicencio, 162 P. 
2d 650, 71 C.A.2d 361. 

2. U.S.—Corpus Juris Secundum cit¬ 
ed iu Lovely v. U. S., C.A.S.C., 169 
F.2d 386, 390. 

Ark.—Williams v. State, 246 S.W. 
503, 156 Ark. 205. 

Cal.—People v. Edwards, 73 P. 416, 
139 C. 527. 

People v. Vicencio, 162 P.2d 650, 
71 C.A.2d 361—People v. Smitt- 


camp, 161 P.2d 983, 70 C.A.2d 741 
—People v. Fuhrman, 19 P.2d 821, 
130 C.A. 267—People v. Foster, 4 
P.2d 173, 117 C.A 439—People v. 
Branch, 246 P. 811, 77 C.A. 384- 
People v. Jones, 244 P. 101, 76 C.A. 
144—People v. Meraviglia, 238 P. 
794, 73 C.A 402—People v. Barton, 
237 P. 767, 72 CA. 421—People v. 
Martinez, 210 P. 61, 59 C.A 121- 
People v. Martinez, 208 P. 170, 57 
C.A 771—People v. Johnson, 197 
P. 135, 51 CA 464—People v. 
Elgar, 171 P. 697, 36 C.A. 114- 
People v. Marino, 165 P. 564, 33 C. 
A 448—People v. Harlan, 156 P. 
980, 29 CA 600. 

Colo.—Laycock v. People, 182 P. 880, 
66 Colo. 441—Eby v. People, 165 P. 
765, 63 Colo. 276. 

Del.—Corpus Juris cited in State v. 
Clough, 132 A 219, 221, 3 W.W. 
Harr. 140. 

D.C.—Crawford v. TJ. S. f 198 F.2d 976, 
91 U.S.App.D.C. 234—Weaver v. U. 
S., 299 F. 893, 55 App.D.C. 26. 

Ill.—People v. Greeley, 152 N.E.2d 
825, 14 I11.2d 428—People v. Claus- 
sen, 11 N.E.2d 959, 367 Ill. 430- 
People v. Cassidy, 119 N.E. 279, | 
283 Ill. 398. 

Ind.—Daveros v. State, 185 N.E. 443, 
204 Ind. 604—Corpus Juris quoted 
in Barker v. State, 120 N.E. 593, 
595, 188 Ind. 263. 

Iowa.—Corpus Juris quoted in State 
v. Beltz, 279 N.W. 386, 388, 225 
Iowa 155. 

1 Kan.—State v. Bisagno, 246 P. 1001, 

| 121 Kan. 186—State v. Stitz, 206 

P. 910, 111 Kan. 275. 

Ky.—Majors v. Commonwealth, 215 
! S.W.2d 118, 308 Ky. 520—Mullins 
v. Commonwealth, 169 S.W.2d 611, 
293 Ky. 572—Bowen v. Common¬ 
wealth, 156 S.W.2d 870, 288 Ky. 515 
—Tuttle v. Commonwealth, 153 S. 

, W.2d 931, 287 Ky. 371—Williams v. 
Commonwealth, 126 S.W.2d 131, 
277 Ky. 227. 

La.—State v. Ferrand, 27 So.2d 174, 
210 La. 394, 167 AL.R. 559—State 
v. McCollough, 90 So. 404, 149 La. 
1061—State v. Wichers, 89 So. 883, 
149 La. 643. 

Me.—State v. Henderson, 139 A2d 
515, 153 Me. 364. 

Mass.—Commonwealth v. Piccerlllo, 
152 N.E. 746, 256 Mass. 487—Com¬ 
monwealth v. Bemis, 136 N.E. 597, 
242 Mass. 582. 

Mich.—People v. Gengels, 188 N.W. 
398, 218 Mich. 632. 

Minn.—State v. Elijah, 289 N.W. 575, 
206 Minn. 619—State v. McPadden, 
184 N.W. 568, 150 Minn. 62—State 
v. Shtemme, 158 N.W. 48, 133 Minn. 
184. 


Mo.—State v. Richardson, 163 S.W.2d 
956, 349 Mo. 1103— Corpus juris 
cited in State v. King, 119 S.W.2d 
277, 283, 342 Mo. 975— Corpus Juris 
cited in State v. Lebo, 98 S.W.2d 
695, 699, 339 Mo. 960—State v. 
Cooper, 271 S.W. 471, 474—State v. 
Cason, 252 S.W. 688, overruling 
State v. Harris, 222 S.W. 420, 283 
Mo. 99—State v. Belknap, 221 S. 
W. 39—State v. Sechrist, 126 S.W. 
400, 226 Mo. 574. 

Neb.— Corpus Juris quoted in Smith 
v. State, 257 N.W. 59, 60, 127 Neb. 
776—Blair v. State, 101 N.W. 17, 
72 Neb. 501. 

N.J.—State v. Di Giosia, 70 A2d 756, 
3 N.J. 413—State v. Andoloro, 154 
A 819, 108 N.J-Law 47—State v. 
Calabrese, 124 A 54, 99 N.J.Law 
312, affirmed 126 A. 924, 100 N.J. 
Law 412—State v. Lanto, 122 A. 
738, 99 N.J.Law 94—State v. 

Faulks, 117 A 476, 97 N.J.Law 408 
—State v. Girone, 103 A. 803, 91 N. 
J.Law 498. 

State v. Lasowski, 133 A. 415, 4 
N.J.Misc. 489. 

N.M.—State v. Whitener, 175 P. 870, 
25 N.M. 20. 

N.Y.—People v. Todoro, 160 N.Y.S. 
352. 

N.C.—State v. Browder, 112 S.E.2d 
728, 252 N.C. 35. 

N.D.—State v. Rice, 168 N.W. 369, 
39 N.D. 597. 

Okl.—Miller v. State, 235 P.2d 552, 
94 Okl.Cr. 297—Louis v. State, 222 
P.2d 160, 42 Okl.Cr. 156—Cambron 
v. State, 193 P.2d 888, 86 Okl.Cr. 
437—Landon v. State, 174 P.2d 266, 
83 Okl.Cr. 141—Ferguson v. State, 
145 P.2d 215, 78 Okl.Cr. 126—Lan¬ 
don v. State, 140 P.2d 242, 77 Okl. 
Cr. 190—Kilpatrick v. State, 109 
P.2d 516, 71 Okl.Cr. 129—Chambers 
v. State, 12 P.2d 257, 53 Okl.Cr. 357 
—Swearingen v. State, 237 P. 135, 
31 Okl.Cr. 66—Marlow v. State, 202 
P. 1048, 20 Okl.Cr. 326—Taylor v. 
State, 171 P. 739, 14 Okl.Cr. 400— 
Penn v. State, 164 P. 992, 13 Okl. 
Cr. 367, L.R.A1917E, 668. 

Or.—State v. Pace, 212 P.2d 755, 187 
Or. 498. 

Pa.—Commonwealth v. Klier, 79 Pa. 
Dist. & Co. 155. 

S.D.—State v. Williams, 196 N.W. 
291, 47 S.D. 68—State v. Yeager, 
168 N.W. 749, 41 S.D. 51. 

Tenn.—Vinson v. State, 203 S.W. 338, 
140 Tenn. 70—Sykes v. State, 82 S. 
W. 185, 112 Tenn. 572, 105 Am.S.R. 
972. 

Utah.—State v. Hadley, 234 P. 940, 65 
Utah 109. 

Wash.—State v. Jordan, 108 P.2d 657, 
6 Wash.2d 719—State v. Morgan, 
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Moreover, except in a few jurisdictions as deter- supported as to rise to the dignity of corroborative 
mined by decisions of such jurisdictions, 3 evidence proof. 6 

of subsequent acts also is admissible, 4 if not too More specifically, evidence of this character may 
remote, 6 and, according to some authority, when so be admitted for the purpose of showing intent, 7 


261 P. 777, 146 Wash. 109—-Corpus 
Juris quoted in State v. Crowder, 
205 P. 850, 851, 119 Wash. 450. 
W.Va,—State v. Beacraft, 30 S.E.2d 
541, 126 W.Va. 895—Corpus Juris 
cited in State v. Driver, 107 S.E. 
189, 197, 88 W.Va. 479, 15 A.L.R. 
917. 

Wyo.—Corpus Juris cited in Strand 
v. State, 252 P. 1030, 1032, 36 Wyo. 
78. 

16 C.J. p 608 note 98, p 609 note 99. 
In prosecutions for lewdness with 
child see supra 5 691(35). 

Xn Alabama 

(1) The rule of the text has been 
approved by the supreme court. 

Ala.—Harrison v. State, 178 So. 458, 

235 Ala. 1. 

(2) The text rule has also been 
followed in the court of appeals. 

Ala.—Lee v. State, 13 So.2d 583, 21 

AlaApp. 91, certiorari denied 13 
So.2d 690, 244 Ala. 401. 

(3) However, prior cases in the 
court of appeals were to the con¬ 
trary. 

Ala.—Thompson v. State, 166 So. 440, 
27 AlaApp. 104—Thomas v. State, 

101 So. 93, 20 AlaApp. 128. 

Xn Texas 

(1) Acts of intercourse other than 
the one relied on for conviction are 
admissible when they tend to solve 
some disputed or controverted issue 
in the case, and not otherwise. 

Tex.—Rosamond v. State, 263 SW. 
297, 97 Tex.Cr. 569—Rosamond v. 
State, 249 SW. 468, 94 Tex.Cr. 8. 

(2) Particular evidence held ad¬ 
missible. 

Tex.—Sharp v. State, 277 S.W. 1085, 

102 Tex.Cr. 305—Crosslin v. State, 
235 S.W. 905, 90 Tex.Cr. 467— 
Pierce v. State, 222 S.W. 565, 87 
Tex.Cr. 389—Anderson v. State, 220 

S.W. 775, 87 Tex.Cr. 230—Webb v. 
State, 187 S.W. 485, 80 Tex.Cr. 1— 
Miller v. State, 185 S.W. 29, 79 
Tex.Cr. 9—Callison v. State, 39 S. 
W. 300, 37 Tex.Cr. 211. 

(3) Particular evidence held inad¬ 
missible. 

Tex.—Folsom v. State, 281 S.W. 1069, 

103 Tex.Cr. 652—Rosamond v. 
State, 263 S.W. 1067, 97 Tex.Cr. 639 
—Greer v. State, 222 S.W. 986, 87 
Tex.Cr. 432. 

8. Colo.—Laycock v. People, 182 P. 
880, 66 Colo. 441. 

Mo.—State v. Amende, 92 S.W.2d 
106, 338 Mo. 717, overruling State 
v. Miller, 172 S.W. 385, 263 Mo. 326, 
Ann.Cas.l916A, 1099 and State v. 
Hamilton, 172 S.W. 593, 263 Mo. 


294—State v. Bullington, 274 S.W. 
18. 

R.I.—State v. Russo, 142 A. 543, 49 
R.I. 305. 

16 C.J. p 609 note 1. 

Where previous chaste oharaoter 
of female Is essential under the stat¬ 
ute, evidence of intercourse subse¬ 
quent to first is inadmissible. 

Miss.—Arthur v. State, 113 So. 199. 
147 Miss. 136—Kolb v. State, 93 
So. 358, 129 Miss. 834. 

Xn Texas 

(1) In statutory rape cases state 
may prove acts of intercourse both 
prior and subsequent to acts charged 
in indictment. 

Tex.—Simons v. State, Cr., 317 S.W. 
2d 740—Bates v. State, 305 S.W.2d 
366, 165 Tex.Cr. 140—Head v. State 
267 S.W.2d 419, 160 Tex.Cr. 42— 
Gephart v. State, 249 S.W.2d 612, 
157 Tex.Cr. 414. 

(2) Certainly, evidence of sexual 
intercourse between the parties sub¬ 
sequent to date for which state elect¬ 
ed to prosecute was admissible for 
purpose of showing a continuous 
course of conduct. 

Tex.—Simmons v. State, 186 S.W. 
325, 79 Tex.Cr. 492. 

(3) However, It has been held that 
evidence of subsequent acts is not 
admissible unless tending to solve 
some controverted issue. 

Tex.—Cabana v. State, 10 S.W.2d 997 
111 Tex.Cr. 48—Williams v. State. 
288 S.W. 205, 105 Tex.Cr. 381. 

(4) Where the act of intercourse 
relied on Is admitted, evidence of 
subsequent acts Is as a rule Inadmis¬ 
sible. 

Tex.—Wright v. State, 35 S.W.2d 413. 
117 Tex.Cr. 485—McKnight v. 
State, 265 S.W. 892, 98 Tex.Cr. 355. 

(5) Admitting prosecutrix's testi¬ 
mony of two attempts to have sexual 
intercourse during same night as of¬ 
fense In question and part of same 
transaction was held not error. 

Tex.—Abies v. State, 291 S.W. 554 

106 Tex.Cr. 169. 

4. Ala.—Harrison v. State, 178 So 
458, 235 Ala. 1. 

Stewart v. State, 84 So.2d 658 
38 AlaApp. 365, certiorari denied 
84 So.2d 660, 264 Ala. 699—Lee v 
State, 13 So.2d 583, 21 AlaApp. 91 
certiorari denied 13 So.2d 590, 244 
Ala. 401. 

Cal.—People v. Edwards, 73 P. 416 
139 C. 527. 

People v. Fuhrman, 19 P.2d 821 
130 C.A. 267—People v. Foster, 4 
P.2d 173, 117 CA 439—People v. 
Martinez, 208 P. 170, 57 CA 771— 
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People v. Christian, 192 P. 182, 48 
C.A. 646—People v. Elgar, 171 P. 
697, 36 C.A. 114—People v. Harlan 
156 P. 980, 29 CA 600. 

Ill.—People v. Mason, 133 N.E. 767 
301 Ill. 370. 

Iowa.—Corpus Juris quoted in State 
v. Beltz, 279 N.W. 386, 388, 225 
Iowa 155. 

Kan.—State v. Stitz, 206 P. 910, 111 
Kan. 275. 

Ky.—Majors v. Commonwealth, 215 
S.W.2d 118, 308 Ky. 520—Tuttle v. 
Commonwealth, 153 S.W.2d 931, 
287 Ky. 371—Williams v. Common¬ 
wealth, 126 S.W.2d 131, 277 Ky. 
227. 

Minn.—State v. McPadden, 184 N.W. 
568, 150 Minn. 62. 

Mont.—State v. Keeler, 156 P. 1080, 
52 Mont. 205, L.RA1916E, 472. 
Neb.—Smith v. State, 257 N.W. 59, 
127 Neb. 776—Mayo v. State, 254 
N.W. 887, 127 Neb. 227—Kotouc v. 
State, 178 N.W. 174, 104 Neb. 580. 
N.H.—State v. Hersom, 152 A. 276, 84 
N.H. 433. 

Okl.—Landon v. State, 140 P.2d 242, 
77 Okl.Cr. 190—Parkey v. State, 56 
P-2d 144, 59 Okl.Cr. 45—Swearin¬ 
gen v. State, 237 P. 135, 31 Okl.Cr. 
66—Penn v. State, 164 P. 992, 13 
Okl.Cr. 367, L.R.A.1917E, 668. 
S.D.—State v. Ballard, 33 N.W.2d 339, 
72 S.D. 293. 

Tenn.—Vinson v. State, 203 S.W. 338, 
140 Tenn. 70. 

Wash.—Corpus Juris quoted in State 
v. Crowder, 205 P. 850, 851, 119 
Wash. 450. 

W.Va.—State v. Beacraft, 30 S.E.2d 
541, 126 W.Va. 895. 

16 C.J. p 609 note 2. 

Purpose limited to corroboration 
Cal.—People v. Christian, 192 P. 182, 
48 CA 646. 

5. Ala.—Harrison v. State* 178 So. 
458, 235 Ala. 1. 

6. S.D.—State v. Yeager, 168 N.W. 
749, 41 S.D. 51. 

7. Cal.—People v. Meraviglia, 238 P. 
794, 73 CA 402. 

Del.—State v. Clough, 132 A 219, 3 
W.W.Harr. 140. 

Ga.—Wright v. State, 190 S.E. 663, 
184 Ga. 62. 

Ky.—Majors v. Commonwealth, 215 
S.W.2d 118, 308 Ky. 520—Tuttle v. 
Commonwealth, 153 S.W.2d 931, 287 
Ky. 371—Williams v. Common¬ 
wealth, 126 S.W.2d 131, 277 Ky. 
227. 

La.—State v. McCollough, 90 So. 404, 
149 La. 1061. 

Mont.—State v. Peterson, 59 P.2d Gl, 
102 Mont. 495. 
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motive , 8 purpose , 9 design, system, or plan , 19 or guilty 
knowledge ; 11 but such evidence is not admissible for 
the purpose of proving an offense in itself 12 or to 
prove an offense on a date not alleged in the indict¬ 
ment . 13 

Subsequent acts after age of consent. In some , 14 
but not in other , 15 jurisdictions evidence of subse¬ 
quent acts, even after the girl has reached the age 
of consent, has been held admissible. 

Aiding and abetting statutory rape. Where ac¬ 
cused is charged with statutory rape by virtue of 
aiding and abetting the commission of the crime, tes¬ 
timony as to similar prior conduct of accused may be 
admissible . 15 * 5 

Forcible rape. In a prosecution for forcible rape, 
evidence of prior similar and unrelated offenses by 
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accused on the same woman has been held admis¬ 
sible , 15 although there is also authority to the con¬ 
trary . 17 Certainly such other acts may be shown 
where they are part of a continuous transaction, and 
not separate, distinct and disconnected crimes . 17 * 5 
It has also been held that a prior attempt at a time 
not too far remote may be shown . 18 In any event, 
evidence of other sexual offenses may not be ad¬ 
mitted in order to prove the crime charged . 18 * 5 

Evidence of subsequent acts of forcible rape , 19 un¬ 
less part of a single continuous transaction , 20 or of 
subsequent acts of intercourse or illicit relations , 21 
has been held inadmissible, but it has also been held 
that evidence of subsequent acts may be admissible to 
corroborate the specific act on which the charge is 
based , 21 * 5 or to prove intent , 21 * 10 the lustful disposi¬ 
tion of accused , 21 * 15 motive , 21 * 20 and on the issue of 


N.H.—State v. Braley, 126 A. 12, 81 
N.H. 323. 

Wyo.—Strand v. State, 262 P. 1030, 
36 Wyo. 78. 

8- Ga.—Wright v. State, 190 S.E. 
663, 184 Ga. 62. 

La.—State v. McCoIlough, 90 So. 404, 
149 La. 1061. 

9. N.H.—State v. Wargo, 145 A. 466, 
83 N.H. 532. 

10. Ga.—Wright v. State, 190 S.E. 
662, 184 Ga. 62. 

Ky.—Majors v. Commonwealth, 215 
S.W.2d 118, 308 Ky. 520. 

Tex.—Simmons v. State, 186 S.W. 
325, 79 Tex.Cr. 492. 

11. Ky.—Tuttle v. Commonwealth, 
153 S.W.2d 931, 287 Ky. 371—Wil¬ 
liams v. Commonwealth, 126 S.W. 
2d 131, 277 Ky. 227. 

12. Colo.—Lay cock v. People, 182 P. 
880, 66 Colo. 441—Eby v. People, 
165 P. 765, 63 Colo. 276. 

Ky.—Alderson v. Commonwealth, 291 
S.W. 1012, 218 Ky. 591—Gilbert 
v. Commonwealth, 264 S.W. 1095, 
204 Ky. 505—Earl v. Common¬ 
wealth, 261 S.W. 239, 202 Ky. 726. 
S.C.—State v. Bailey, 86 S.E.2d 472, 
226 S.C. 612. 

Utah.—State v. Hadley, 234 P. 940, 
65 Utah 109. 

Conviction must be based solely on 
one of the acts alleged. 

Okl.—Kilpatrick v. State, 109 P.2d 
516, 71 Okl.Cr. 129—Smith v. State, 
201 P. 663, 20 Okl.Cr. 124. 

13- N.H.—State v. Braley, 126 A. 
12, 81 N.H. 323. 

N.J.—State v. Pitman, Sup., 119 A. 
438. 

14. Ky.—Warner v. Commonwealth, 
211 S.W. 759, 184 Ky. 189. 

16 C.J. p 609 note 3. 

Acts held too remote 
In prosecution for statutory rape, 
a subsequent act of Intercourse be¬ 
tween accused and prosecuting wit¬ 
ness, if not too remote, may be 


shown, but an act occurring ten and 
one-half months after one for which 
conviction was asked, and when girl 
was over age of consent, there be¬ 
ing improper familiarities, but noth¬ 
ing criminal between times of two al¬ 
leged acts, was too remote. 

Minn.—State v. Rutledge, 171 N.W. 
275, 142 Minn. 117. 

15. Mo.—State v. Amende, 92 S.W.2d 
106, 338 Mo. 717—State v. Johnson, 
225 S.W. 961. 

16 C.J. p 609 note 4. 

15.5 Mother of prosecutrix; plan, or 
sohexne disclosed 

Cal.—People v. Haywood, 280 P.2d 
180, 131 CA..2d 259. 

16. Ky.—Keene v. Commonwealth, 
210 S.W.2d 926, 307 Ky. 308. 

Mich.—Strang v. People, 24 Mich. 1. 
N.Y.—People v. Grauer, 42 N.Y.S. 

721, 12 App.Div. 464. 

N.C.—State v. Parish, 10 S.E. 457, 
104 N.C. 679. 

Okl.—Landon v. State, 140 P.2d 242, 
77 Okl.Cr. 190. 

Or.—State v. Risen, 235 P.2d 764, 192 
Or. 557. 

S.C,—State v. Whitener, 89 S.E.2d 
701, 228 S.C. 244. 

Tex.—Armstrong v. State, Cr., 331 S. 
W.2d 331. 

17. Antecedent probability of com¬ 
mission of rape charged is not 
shown. 

Mo.—State v. Lebo, 98 S.W.2d 695, 
339 Mo. 960. 

Intent not being real Issue, evi¬ 
dence of alleged prior acts of forci¬ 
ble rape by accused upon prosecu¬ 
trix is not admissible to show intent. 
Mo.—State v. Lebo, supra. 

17.5 Ill.—People v. Marose, 139 N.E. 
2d 735, 10 Ill.2d 340. 

Acts In other states 
Where evidence indicated that ac¬ 
cused had sexual intercourse with 
prosecutrix in Oklahoma, and there¬ 
after on same night had intercourse 
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with her in Texas, if it was a con¬ 
tinuous assault, acts and conduct of 
accused in Oklahoma, as well as 
those in Texas, would be admissible 
against him. 

Tex.—Dodson v. State, 192 S,W.2d 
451, 149 Tex.Cr. 184. 

18- Iowa.—State v. Carpenter, 98 N. 

W. 775, 124 Iowa 5. 

Mo.—State v. Campbell, 109 S.W. 
706, 210 Mo. 202, 14 Ann.Cas. 

403. 

N.Y.—People v. O'Sullivan, 10 N.E. 

880, 104 N.Y. 481, 58 Am.R. 530. 
16 C.J. p 609 note 7. 

18.5 Or.—State v. Linn, 173 P.2d 
305, 179 Or. 499, 

19. Wash.—State v. Mertz, 225 P. 
62, 129 Wash. 420. 

20. In prosecution for rape by as¬ 
sisting another to commit such 
crime, evidence that accused after 
such other left automobile following 
crime, attempted to compel prosecu¬ 
trix to commit sodomy, and then ac¬ 
complished sexual act with her, was 
admissible. 

Cal.—People v. Ford, 184 P.2d 524, 81 
C.A.2d 580. 

Offenses by accused and associates 

Prosecuting witness was properly 
permitted to testify that accused 
and other men repeatedly mistreated 
her as being in effect but single 
transaction. 

Ky.—Shivley v. Commonwealth, 14 
S.W.2d 205, 227 Ky. 748. 

21. Ill.—Parkinson v. People, 25 N. 
B. 764, 135 Ill. 401, 10 L.RJL 91. 

16 C.J. p 609 note 8. 

21.5 Ky.—Holland v. Commonwealth, 
272 S.W.2d 458. 

21.10 Ala.—Chancellor v. State, 80 
So.2d 313, certiorari denied 80 So. 
2d 315, 262 Ala. 700. 

21.15 Ky.—Holland v. Common¬ 
wealth, 272 S.W.2d 458. 

21.20 Ala.—Chancellor v. State, 80 
So.2d 313, 38 Ala-App. 89, certio- 
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consent. 21 - 25 It has also been said broadly that if 
the prosecutrix in a rape case has had intercourse 
with accused at other times than the one in ques¬ 
tion that fact may ordinarily be shown. 22 

b. Belated Grimes 

Evidence which is otherwise admissible in a prose¬ 
cution for rape, statutory rape, or assault with intent 
to rape, will not be excluded merely because it also 
shows or tends to show that accused is guilty of an¬ 
other, collateral crime. 

The exception to the general rule as to the admis¬ 
sibility of evidence of other crimes in a criminal 
prosecution that evidence which is otherwise admis¬ 
sible should not be excluded merely because it also 
tends to show that accused is guilty of another, 
collateral crime, discussed supra § 683, has been ap¬ 
plied in prosecutions for rape, statutory rape, or 
assault with intent to rape; 22 * 50 and evidence which 
is otherwise admissible in such prosecutions has not 
been excluded because it also shows or tends to show 
that accused is guilty of the crime of abduction, 23 
abortion, 24 contributing to the delinquency of a 
child, 24 * 5 incest, 25 indecent exposure, 25 * 5 seduction, 26 
keeping a house of prostitution, 27 or sodomy. 28 


c. Unrelated Crimes 

Other offenses and acts of the accused unconnected 
with the offense charged are Incompetent and irrelevant 
In a prosecution for rape, statutory rape, or attempted 
rape, except In special circumstances. 

In general other offenses and acts of accused un¬ 
connected with the rape charged, 20 as, for example, 
evidence of distinct burglaries and larcenies, 30 are 
incompetent and irrelevant. Accordingly, in actions 
for statutory rape, it has been held improper to admit 
evidence that accused solicited other men to visit 
prosecutrix, 31 that accused drove an automobile 
while intoxicated after committing the offense, 32 " 
that accused was engaged in the moonshining busi¬ 
ness, 33 that accused possessed liquor before the 
commission of the offense, 34 or evidence of an as¬ 
sault and battery of prosecutrix. 35 Similarly, evi¬ 
dence that accused was in possession of a whiskey 
still and intoxicating liquors is inadmissible on a 
charge of forcible rape. 35 * 5 

On the other hand, evidence of other offenses may 
be admitted where their commission was so closely 
connected with the commission of the rape, statutory 
rape, or attempted rape charged as to make it rele¬ 
vant to some issue in the case on trial, 36 or where 


rari denied 80 So.2d 315, 262 Ala. 
700. 

21.25 Ala.—Chancellor v. State, su¬ 
pra. 

Ky.—Holland v. Commonwealth, 272 
S.W.2d 458. 

22. Utah.—State v. Scott, 188 P. 
860, 55 Utah 553. 

22.50 N.D.—State v. Nagel, 28 N.W. 
2d 665, 75 N.D. 495. 

23. Okl.—Myers v. State, 119 P. 136, 
6 Okl.Cr. 389. 

24. Mo.—State v. Letz, 2 42 S.W. 681, 
294 Mo. 333. 

Wash.—State v. Sigler, 200 P. 323, 
116 Wash. 581. 

16 C.J. p 609 note 10. 

Admission of guilt 

In prosecution of father for rape 
upon his seventeen year old daugh¬ 
ter, evidence of pregnancy from 
prior act of intercourse and subse¬ 
quent abortion was held relevant as 
admission by father that he knew 
daughter was pregnant, and that he 
was cause thereof. 

Cal.—People v. Marino, 165 P. 564, 33 
C.A. 448. 

24A Pa.—Commonwealth v. Wink, 
84 A.2d 398, 170 Pa.Super. 96. 

25. Tex.—Smith v. State, 100 S.W. 
924, 51 Tex.Cr. 137. 

Indictment not admissible 

In a prosecution for rape commit¬ 
ted on accused’s daughter, indictment 
for incest or for unlawful detention 
of a female with intention to have 


, carnal knowledge of her should not 
[have been read as evidence to the 
jury on the issue as to the guilt or 
innocence of accused of the crime of 
rape, it being competent to prove 
nothing except its own existence. 
Ky.—Breeding v. Commonwealth, 229 
S.W. 372, 191 Ky. 128. 

25.5 Pa.—Commonwealth v. Kline, 
65 A.2d 348, 361 Pa. 434. 

26. Neb.—Woodruff v. State, 101 N. 
W. 1114, 72 Neb. 815. 

Abandoned count 

On a trial for having carnal knowl¬ 
edge of a girl, where a count for se¬ 
duction was abandoned, accused's 
letters, showing his love for and in¬ 
tention to marry the prosecutrix, but 
not an intention to commit rape, 
were inadmissible, as tending to 
prove the crime of seduction. 

Mo.—State v. Poster, 225 S.W. 671. 

27. Ind.—Cross v. State, 37 N.E. 
790, 138 Ind. 254. 

28. Ill.—People v. Pargone, 158 N. 
E. 716, 327 Ill. 463. 

Wash.—State v. McMullen, 252 P. 
108, 142 Wash. 7. 

29. Pla.— Corpus Juris cited in 
Nickels v. State, 106 So. 479, 489, 
90 Pla. 659. 

Idaho.—State v. Jones, 113 P.2d 1106, 
62 Idaho 552. 

N.Y.—People v. Allen, 27 N.E.2d 30, 
282 N.Y. 511. 

Or.—State v. Haynes, 242 P. 603, 116 
Or. 635. 


Wis.—Birmingham v. State, 279 N. 
W. 15, 228 Wis. 448, 116 A.L.R. 
554. 

16 C.J. p 609 note 15. 

Sexual perversion 

Admission of girl’s testimony of 
acts six weeks after alleged offense 
tending strongly to establish that 
accused was a sexual pervert was re¬ 
versible error as irrelevant. 

Tex.—Kennedy v. State, 152 S.W.2d 
772, 142 Tex.Cr. 310. 

30. Okl.—Vickers v. U. S., 98 P. 467, 
1 Okl.Cr. 452. 

31. Mo.—State v. Shobe, 268 S.W. 
81. 

32. Or.—State v. Haynes, 242 P. 

603, 116 Or. 635. 

33. Ky.—Owens v. Commonwealth, 
269 S.W. 542, 207 Ky. 579. 

34. Or.—State v. Haynes, 242 P. 

603, 116 Or. 635. 

35. Iowa.—State v. Alberts, 202 N. 
W. 519, 199 Iowa 815. 

35.5 Okl.—Johnson v. State, 121 P. 
2d 625, 73 Okl.Cr. 370. 

36. Fla.— Corpus Juris cited in 
Nickels v. State, 106 So. 479, 489, 
90 Pla. 659. 

Ga.—Merritt v. State, 149 S.E. 46, 168 
Ga. 753. 

La.—State v. Hicks, 156 So. 353, 180 
La. 281. 

Mo.—State v. Higginbotham, 72 S.W. 
2d 65, 335 Mo. 102. 

Okl.—Gordon v. State, SO P.2d 934, 
55 Okl.Cr. 359. 
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the crimes cannot be separated 37 or constitute a con¬ 
tinuous transaction, 38 or establish the identity of 
accused or his connection with the crime charged. 39 

d. Offenses Committed on Third Persons 

In general, evidence of similar or other sexual of¬ 
fenses committed by the accused on persons other than 
prosecutrix is not admissible except in so far as It falls 
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within one of the recognized exceptions to the general 
rule. 

In general, evidence, at least where it does not fall 
within one of the recognized exceptions, 39 * 50 is not 
admissible of similar or other sexual offenses com¬ 
mitted by accused on persons other than the prosecu¬ 
trix, 40 as, for example, other rapes 41 or statutory 


Tex.—Travelstead v. State, 287 S.W. 
53, 105 Tex.Cr. 101—Tinker v. 

State, 269 SW. 778, 99 Tex.Cr. 
369—Tinker v. State, 253 S.W. 531, 
95 Tex.Cr. 143—Pierce v. State, 222 
S.W. 565, 87 Tex.Cr. 389. 

16 C.J. p 610 note 16. 

Prior assault admitted to rebut phys¬ 
ical inability 

Ala.—Snead v. State, 8 So.2d 269, 243 
Ala. 23. 

Aiding In prior rape by another 
N.D.—State v. Nagel, 28 N.W.2d 665, 
75 N.D. 495. 

Acts of sodomy or perversion 

La.—State v. Michel, 74 So.2d 207, 
225 La. 1040, affirmed 76 S.Ct. 158, 
350 U.S. 91, 100 L.Ed. 83, rehearing 
denied 76 S.Ct. 340, 350 U.S. 955, 
100 L.Ed. 831, rehearing denied 
Porit v. State of La., 76 S.Ct. 340, 
350 U.S. 955, 100 L.Ed. 831. 

N.M.—State v. Foley, 237 P.2d 1033, 
55 N.M. 590. 

S.C.—State v. Whitener, 89 S.E.2d 
701, 228 S.C. 244. 

Tex.—Thompson v. State, Cr., 310 S. 
W.2d 108. 

larceny 

Evidence that, while complaining 
witness and her girl companion were 
in house where rape was allegedly 
committed, one accused took money 
from purse of one of the girls, held 
admissible. 

Wash.—State v. Kelly, 60 P.2d 50, 
187 Wash. 301. 

Plan 

Testimony of police officers, who 
were stationed in vicinity where al¬ 
leged offense had occurred on pre¬ 
ceding night to apprehend person 
who had been committing holdups, 
that accused approached them and 
asked for a match and that shooting 
encounter followed was held admis¬ 
sible to show plan. 

Ga.—Melton v. State, 191 S.E. 91, 
184 Ga. 343. 

37. Cal.*—People v. Ciulla, 187 P. 46, 
44 C.A. 719. 

Ill.—People v. Marose, 139 N.E.2d 
735, 10 Ill.2d 340. 

Ky.—Addington v. Commonwealth, 
182 S.W.2d 442, 298 Ky. 275—Deboe 
v. Commonwealth, 79 S.W.2d 236, 
257 Ky. 792. 

38. Ill.—People v. Marose, 139 N.E. 
2d 735, 10 Ill.2d 340—People v. 
Ardelean, 13 N.E.2d 976, 368 Ill. 
274. 


Ky.—Nolan v. Commonwealth, 161 S. 

W.2d 593, 290 Ky. 482. 

La.—State v. Allen, 165 So. 203, 183 
La. 1069. 

Assault 

N.J.—State v. Yevchak, 34 A-2d 231, 
130 N.J.Law 584. 

Theft from victim of rape 
Miss.—Shay v. State, 90 So.2d 209, 
229 Miss. 186. 

39. Cal.—People v. Piero, 249 P. 541, 
79 C.A. 357. 

Ga.—Melton v. State, 191 S.E. 91, 
184 Ga. 343—Haden v. State, 168 S. 
E. 272, 116 Ga. 304—Merritt v. 
State, 149 S.E. 46, 168 Ga. 753. 

Ky.—Deboe v. Commonwealth, 79 S. 

W.2d 236, 257 Ky. 792. 

Miss.—Shay v. State, 90 So.2d 209, 
229 Miss. 186. 

Corroboration 

Highway patrolman's testimony 
that on night of offense he stopped 
motorist with accused's name accom¬ 
panied by a woman, for illegal use of 
spotlight, was not inadmissible as 
relating to unrelated crimes, but was 
admissible to corroborate prosecutrix 
who had given similar testimony. 

Md.—Murphy v. State, 40 A.2d 239, 
184 Md. 70. 

39.50 Mo.—State v. Hayes, 204 S.W. 

2d 723, 356 Mo. 1033. 

Exceptions to rule as to admissibili¬ 
ty of evidence of other crimes see 
supra §§ 683-689. 

Evidence held not within exceptions 

Evidence as to whether accused 
brought women to his room and po¬ 
lice investigation thereof was an im¬ 
proper attack on accused's character, 
which was not permissible as show¬ 
ing intent, motive, malice or general 
plan. 

Mo.—State v. Hayes, supra. 

40. U.S.— Corpus Juris Secundum 
cited in Lovely v. U. S., C.A.S.C., 
169 F.2d 386, 390. 

Ala.—Harrison v. State, 107 So. 225, 
21 Ala.App. 260. 

Ark.—Adams v. State, 318 S.W.2d 
599, 229 Ark. 777. 

Cal.—People v. Gill, 299 P.2d 682, 143 j 
C.A.2d 46— Corpus Juris quoted in 
People v. Buchel, 296 P.2d 113, 117, 
118, 141 C-A.2d 91—People v. Wha¬ 
len, 160 P.2d 560, 70 C.A.2d 142— 
Corpus Juris quoted in People v. 
Asavis, 71 P.2d 307, 309, 22 C.A.2d 
492. 

Fla,—Gluck v. State, 62 So.2d 71. 
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Ga.—Moose v. State, 89 S.E. 335, 145 
Ga. 361. 

Idaho.—State v. Machen, 58 P.2d 
1246, 56 Idaho 755. 

Ill.—People v. Greeley, 152 N.E.2d 
825, 14 I11.2d 428. 

Iowa.—State v. Huntley, 216 N.W. 
67, 204 Iowa 981—State v. Walters, 
45 Iowa 389. 

Ky.— Corpus Juris Secundum cited in 
Keith v. Commonwealth, 251 S.W. 
2d 850, 851—Hurst v. Common¬ 
wealth, 278 S.W. 166, 212 Ky. 39. 
Mich.—People v. Gengels, 188 N.W. 
398, 218 Mich. 632. 

Mo.—State v. Bowman, 199 S.W. 161, 
272 Mo. 491. 

Mont.—State v. Sauter, 232 P.2d 731, 
125 Mont. 109. 

Okl.—Hall v. State, 93 P.2d 1107, 67 
Okl.Cr. 330—Miller v. State, 295 P. 
403, 49 Okl.Cr. 133. 

Or.—State v. Pace, 212 P.2d 755, 187 
Or. 498. 

Tex.—Boney v. State, 7 S.W.2d 961, 
110 Tex.Gr. 371—Ulmer v. State, 
292 S.W. 245, 106 Tex.Cr. 349. 

16 C.J. p 610 note 17. 

In prosecutions for lewdness with 
child see supra § 691(35). 

Attempt three years previous to 

commit a sexual crime on another fe¬ 
male held inadmissible. 

Idaho.—State v. Larsen, 246 P. 313, 
42 Idaho 517. 

Illicit intercourse with wife prior to 
marriage 

In a prosecution for statutory 
rape, it was incompetent to intro¬ 
duce in evidence circumstances show¬ 
ing that accused had been guilty of 
illicit intercourse with his wife pri¬ 
or to their marriage, since it tended 
to prove a different offense and was 
calculated to prejudice the rights of 
accused. 

Tex.—Norman v. State, 230 S.W. 991, 
89 Tex.Cr. 330. 

41. Ariz.—Walker v. State, 201 P. 
398, 23 Ariz. 59. 

Cal.—People v. Cassandras, 188 P.2d 
546, 83 C.A.2d 272. 

Mont.—State v. Sauter, 232 P.2d 731, 
125 Mont. 109. 

Okl.—Harris v. State, 204 P.2d 305, 
88 Okl.Cr. 422, 8 A.L.R.2d 1006. 
Or.—State v. Poole, 90 P.2d 472, 161 
Or. 481—State v. Putney, 224 P. 
279, 110 Or. 634. 

Tex.—Thompson v. State, *Cr., 327 S. 
W.2d 745—Bridewell v. State, 114 
SW.2d 259, 134 Tex.Cr. 77. 



§ 691(37) CRIMINAL LAW 

rapes, 42 assaults or attempts, 43 or indecent liber¬ 
ties. 44 Certainly, evidence of a prior conviction is 
not admissible where the convicting court lacked 
jurisdiction. 44 - 3 It is not permissible, in general, in 
a case of statutory rape for the state to prove that 
accused has had illicit relations on some previous 
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occasions with an adult. 44 - 10 

On the other hand, evidence of sexual offenses 
committed by accused on persons other than the 
prosecuting witness, provided such other offenses are 
not too remote, 44 * 15 may be admissible under certain 
circumstances, 44 * 20 as when it comes within one of 


Rule in oilier sex crime* digtlngniBh- 
ed 

Evidence of other similar offenses 
is admissible for purpose of estab¬ 
lishing' intent in cases of assault 
with intent to commit rape and in 
prosecutions for crime involving a 
depraved sexual instinct, but is not 
admissible in prosecutions for rape; 
and in rape prosecution, where inter¬ 
course was admitted and only issue 
was that of consent and there was 
no suggestion that offense might con¬ 
stitute assault with intent to rape, 
admission of evidence of a prior rape 
by accused on another woman could 
not be justified on ground that it 
would have been proper in prosecu¬ 
tion for assault with intent to rape 
and that accused might, under the in¬ 
dictment, have been convicted of as¬ 
sault with intent to rape. 

U.S.—iLovely v. U. S., C.A.S.C., 169 F. 
2d 386. 

Consent as only issue 

In rape prosecution, where inter¬ 
course was admitted and only issue 
was that of consent, evidence that 
accused committed rape on another 
woman several weeks prior to crime 
alleged in indictment was not admis¬ 
sible to prove identification, guilty 
knowledge, intent, motive, scheme, or 
plan. 

U.S.—Lovely v. U. S., supra. 

Former indictment held admissible 
only as to credibility. 

Tex.—Cawthon v. State, 2 4 S.W.2d 
435, 114 Tex.Cr. 86. 

42. Ala.—Brasher v. State, 30 So.2d 
31, 249 Ala. 96. 

Ga.—Cox v. State, 139 S.E. 861, 165 
Ga. 145. 

Ill.—People v. Blockburger, 188 N.E. 
440, 354 Ill. 301. 

Minn.—State v. Haney, 18 N.W.2d 
315, 219 Minn. 518—State v. Friend, 
186 N.W. 241, 151 Minn. 138. 

Mo.—State v. Spinks, 125 S.W.2d 60, 
344 Mo. 105, 

Neb.—Swogger v. State, 218 N.W. 416, 
116 Neb. 563. 

N.H.—State v. Hersom, 152 A. 276, 
84 N.H. 433. 

Or.—State v. Pace, 212 P.2d 755, 187 
Or. 498. 

Tex.—Shearin v. State, 280 S.W.2d 
275, 162 Tex.Cr. 8. 

Utah.—State v. Winget, 310 P.2d 738, 
6 Utah 2d 243. 

Court had no discretionary power 
to admit evidence of alleged former 
statutory rape against accused’s ob¬ 
jection. 


N.H.—State v. Hersom, 152 A. 276, 
84 N.H. 433. 

Accused’s denial of alleged statu¬ 
tory rape on different girl did not 
warrant testimony thereof for pur¬ 
pose of discrediting him, or any oth¬ 
er purpose. 

N.H.—State v. Hersom, supra. 
Intent or motive 

In prosecution for rape of girl 
under age of sixteen, an indictment 
charging commission of the same of¬ 
fense on a fourteen year old girl was 
not competent for the purpose of 
showing intent or motive. 

Mo.—State v. Spinks, 125 S.W.2d 60, 
344 Mo. 105. 

43. Ark.—Alford v. State, 266 S.W. 

2d 804, 223 Ark. 330. 

Del.—State v. Brewer, 114 A. 604, 
1 W.W.Harr. 363. 

Ga.—Mims v. State, 60 S.E.2d 373, 
207 Ga. 118. 

Idaho.—State v. Garney, 265 P. 668, 
45 Idaho 768—State v. Larsen, 246 
P. 313, 42 Idaho 517. 

Iowa.—State v. Huntley, 216 N.W. 
67, 204 Iowa 981. 

Okl.—Henderson v. State, 230 P.2d 
495, 94 Okl.Cr. 45, 23 A.L.R.2d 1292, 
certiorari denied 72 S.Ct. 234, 342 
U.S. 898, 96 L.Ed. 693—Harris v. 
State, 204 P.2d 305, 88 Okl.Cr. 42 2, 
8 A.L.R.2d 1006—Williams v. State, 

98 P.2d 937, 68 Okl.Cr. 348—Brock¬ 
man v. State, 61 P.2d 273, 60 Okl. 
Cr. 75. 

Tex.—Hagood v. State, 284 S.W. 547, 
104 Tex.Cr. 429—Walker v. State, 
281 S.W. 1070, 103 Tex.Cr. 555— 
Higgins v. State, 222 S.W. 241, 87 
Tex.Cr. 424. 

Evidence held not to show attempt 
In prosecution for statutory rape, 
prosecutrix’ testimony that acts oc¬ 
curred after she and her sister had 
retired, was admissible, as against 
claim it tended to show that accused 
attempted a like offense on the sis¬ 
ter. 

Or.—State v. Haworth, 21 P.2d 1091, 
143 Or. 495. 

Evidence elicited by accused 
It was not error to permit com¬ 
plaining witness, in response to 
cross-examination why she had not 
told her husband of accused's former 
visit, to refer to alleged attempt on 
another woman, the court charging 
not to consider statements as evi¬ 
dence of such other offense. 

Kan.—State v. Covington, 160 P. 1009, 

99 Kan. 151. 


Separate transaction; no causal con¬ 
nection 

Ya.—Barber v. Commonwealth, 30 S 
E.2d 565, 182 Va. 858. 

44. Mass.—Commonwealth v. Ellis, 
75 N.E.2d 241, 321 Mass. 669. 

Minn.—State v. Rutledge, 171 N.W. 
275, 142 Minn. 117. 

4AJ5 Tex.—Shearin v. State, 280 S.W. 
2d 275, 162 Tex.Cr. 8. 

44.10 Mo.—State v. Hayes, 204 S.W. 
2d 723, 356 Mo. 1033. 

44.15 Prior offenses held too re¬ 
mote 

(1) Offenses occurring eleven years 
before. 

Pa.—Commonwealth v. Klier, 79 Pa. 
Dist. & Co. 155. 

(2) Sexual assault three years be¬ 
fore trial. 

W.Va.—State v. Seckman, 22 S.E.2d 
374, 124 W.Va. 740. 

44.20 Ariz.—State v. Martinez, 198 
P.2d 115, 67 Ariz. 389—Taylor v. 
State, 97 P.2d 543, 55 Ariz. 13. 
Cal.—People v. Evans, 247 P.2d 915, 
113 C.A.2d 124. 

D.C.—Bracey v. U. S., 142 F.2d 85, 79 
U.S.App.D.C. 23, certiorari denied 
64 S.Ct. 1274, 322 U.S. 762, 88 L.Ed. 
1589. 

Ill.—People v. Langer, 52 N.E.2d 194, 
384 Ill. 608. 

Kan.—State v. Allen, 183 P.2d 458, 
163 Kan. 374. 

Nev.—Nester v. State, 334 P.2d 524. 
Okl.—Rhine v. State, Cr., 336 P.2d 
913. 

Pa.—Commonwealth v. Ransom, 85 A 
2d 125, 369 Pa. 153. 

Accused’s conduct with other daugh¬ 
ters 

(1) In prosecution of a father for 
carnal abuse of daughter, testimony 
of other daughters as to father’s pri¬ 
or lewd conduct toward them and 
intercourse with them was compe¬ 
tent. 

Ala.—Lee v. State, 18 So.2d 706, 246 
Ala. 69. 

Lee v. State, 13 So. 583, 31 Ala. 
App. 91, certiorari denied 13 So.2d 
590, 244 Ala. 401. 

(2) Certainly, evidence of acts of 
intercourse which father had with 
sister of prosecutrix in her presence 
were explanatory of his entire con¬ 
duct toward prosecutrix and admis¬ 
sible. 

Tex.—Calanchi v. State, Cr. f 332 S. 
W.2d 722. 


892 



22A C. J. S. 


CRIMINAL LAW § 691(37) 


the recognized exceptions to the general rule as to 
the admissibility of evidence of other crimes . 44 * 25 
Thus, such evidence is admissible when the other 
offenses and the offense charged are parts of the 
same transaction 46 or plan and design , 46 or where 
statements with respect thereto are so connected in a 
confession with the offense charged that it is almost 
impossible to exclude part of the confession without 
excluding all of it . 47 


Likewise, evidence of sexual offenses with third 
persons is admissible to prove accused’s identity as 
the perpetrator of the crime charged, 47 * 5 to meet 
and rebut accused’s anticipated defense of con¬ 
sent, 47 * 10 to show’ motive, 47 * 15 state of mind, 47 -- 0 or 
guilty knowledge, 47 * 25 to show a course of con¬ 
duct, 47 * 30 or to demonstrate or establish as identical 
or similar, the plan, pattern, or system followed by 
accused in committing or attempting to commit the 
rape. 47 * 25 


(S) Admissibility of such evidence 
in prosecutions for incest see supra 
$ 691(34). 

Indecent exposure 

Pa.—Commonwealth v. Kline, 65 A.2d 
348, 361 Pa. 434. 

44.25 Ariz.—Taylor v. State, 97 P.2d 
927, 55 Ariz. 29. 

45. Cal.— Corpus Juris quoted in Peo¬ 
ple v. Buchel, 296 P.2d 113, 117, 
118, 141 C.A.2d 91— Corpus Juris 
quoted In People v. Asavis, 71 P. 
2d 307, 309, 22 C.A.2d 492—People 
v. Kruvosky, 200 P. 831, 63 C.A. 1 
—People v. MacDonald, 200 P. 491, 
53 C.A. 488. 

Idaho.—State v. Dowell, 276 P. 39, 47 
Idaho 457, 68 A.L.R, 1061. 

Tex.—Boney v. State, 7 S.W.2d 961, 
110 Tex.Cr. 371. 

16 C.J. p 610 note 18. 

Aiding* a companion remove an¬ 
other girl from a car that he might 
rape her held admissible where ac¬ 
cused aided in removal of other girl 
so that he could have use of automo¬ 
bile in accomplishing his own crimi¬ 
nal purpose and evidence related to 
facts constituting inseparable part 
of entire transaction. 

Colo.—Granato v. People, 49 P.2d 431, 
97 Colo. 303. 

Sodomy 

In rape prosecution, evidence that 
accused, immediately after rape, com¬ 
mitted crime against nature on an¬ 
other woman, was admissible, as part 
of transaction. 

Ill.—People v. Pargone, 158 N.E. 716, 
327 Ill. 463. 

Similar conduct toward companion 
of prosecutrix may be shown. 

Ala.—Shanes v. State, 172 So. 272, 
233 Ala. 418. 

Cal.—People v. Kruvosky, 200 P. 831, 
53 C.A. 744. 

Minn.—State v. Shtemme, 158 N.W. 
48, 133 Minn. 184. 

N.Y.—People v. Hop Sing, 215 N.Y. 

S. 301, 216 App.Div. 404. 

Or.—State v. Gerrish, 87 P.2d 769, 
161 Or. 76. 

S.C.—State v. Brooks, 111 S.E.2d 686, 
235 S.C. 344. 

Practical Impossibility of excluding 
Where several assaults on female 
children under age of ten years were 
so nearly related and so far a part 
of same transaction as to make it 


almost impossible to show one with¬ 
out showing others, testimony as to 
assaults other than the one charged 
was not erroneously received, where 
both court and prosecuting attorney 
made every effort to keep separate 
offenses from knowledge of jury. 
Wash.—State v. Priest, 232 P. 353, 
132 Wash. 580. 

46. Ala.—Summers v. State, 36 So.2d 
571, 33 Ala.App. 358, reversed on 
other grounds 36 So.2d 574, 251 
Ala. 38. 

Ariz.—Taylor v. State, 97 P.2d 543, 55 
Ariz. 13. 

Cal.—People v. Wojahn, 337 P-2d 192, 
169 C.A.2d 135—People v. Tolson, 
241 P.2d 32, 109 C.A.2d 579—Peo¬ 
ple v. Cassandras, 188 P.2d 546, 83 
CA..2d 272—People v. Kruvosky, 200 
P. 831, 53 C.A. 744—People v. Mur¬ 
phy, 200 P. 484, 53 C.A. 474. 

Fla.—Williams v. State, 110 So.2d 
654, certiorari denied Williams v. 
Florida, 80 S.Ct. 102, 361 U.S. 847, 
4 L.Ed.2d 86. 

Pa.—Commonwealth v. Ransom, 85 
A.2d 125, 369 Pa. 153. 

Offense by third person 
Pa.—Commonwealth v. Pugarelli, 88 
Pa.Super. 171. 

Methods held not sufficiently alike 
Tenn.—Harris v. State, 227 S.W.2d 8, 
189 Tenn. 635. 

47. Cal.—Corpus Juris quoted in 

People v. Buchel, 296 P.2d 113, 117, 
118, 141 C.A.2d 91—Corpus Juris 
quoted in People v. Asavis, 71 P.2d 
307, 309, 22 C.A.2d 492. 

Ill.—Wistrand v. People, 75 N.E. 891, 
218 Ill. 323. 

47.5 Ala.—Johnson v. State, 5 So.2d 
632, 242 Ala. 278, certiorari denied 
Johnson v. State of Alabama, 62 
S.Ct. 1299, 316 U.S. 693, 86 L.Ed. 
1763, rehearing denied 62 S.Ct. 1310, 
316 U.S. 713, 86 L.Ed. 1778. 

Wilkins v. State, 197 So. 75, 29 
AlaA.pp. 349, certiorari denied 197 
So. 81, 240 Ala. 52. 

Fla.—Williams v. State, 110 So.2d 654, 
certiorari denied Williams v. Flori¬ 
da, 80 S.Ct. 102, 361 U.S. 847, 4 L. 
Ed.2d 86. 

Ga.—Mosley v. State, 87 S.E.2d 314, 
211 Ga. 611—Allen v. State. 40 S.E. 
2d 144, 201 Ga. 391—Andrews v. 
State, 26 S.E.2d 263, 196 Ga. 84, cer¬ 
tiorari denied 64 S.Ct. 87, 320 U.S. 
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780, 88 L.Ed. 46S—Barkley v. State, 
10 S.E.2d 32, 190 Ga. 641. 

Nev.—Neater v. State, 334 P.2d 624. 
Tenn.—Turner v. State, 213 S.\V.2d 
281, 187 Tenn. 309. 

Corroboration 

Evidence by witnesses that ac¬ 
cused’s trousers were open when he 
appeared at their door was admissible 
to corroborate a detail of identifi¬ 
cation. 

Neb.—Starnes v. State, 29 N.W.2d 
795, 148 Neb. 888. 

47.10 Fla.—Williams v. State, 110 
So.2d 654, certiorari denied Wil¬ 
liams v. Florida, 80 S.Ct. 102, 361 
U.S. 847, 4 L.Ed.2d 86. 

47-15 Ala.—Lee v. State, 13 So.2d 
583, 21 Ala.App. 91, certiorari de¬ 
nied 13 So.2d 590, 244 Ala. 401. 

Ga.—Mosley v. State, 87 S.E.2d 314, 
211 Ga. 611—Allen v. State, 40 S.E. 
2d 144, 201 Ga. 391. 

47.20 Ga.—Mosley v. State, 87 S.E. 
2d 314, 211 Ga. 611. 

47.25 N.C.—State v. Edwards, 31 S. 
E.2d 516, 224 N.C. 527. 

47.30 Ky.—Keene v. Commonwealth, 

210 S.W.2d 926, 307 Ky. 308. 

47.35 Ariz.—State v. Finley, 338 P. 

2d 790, 85 Ariz. 327. 

Cal.—People v. Cassandras, 188 P.2d 
546, 83 C.A.2d 272. 

Ga.—Allen v. State, 40 S.E.2d 144, 201 
Ga. 391—Andrews v. State, 26 S.E. 
2d 263, 196 Ga. 84, certiorari de¬ 
nied 64 S.Ct. 87, 320 U.S. 780, 88 
L.Ed. 468—Barkley v. State, 10 S.E. 
2d 32, 190 Ga. 641. 

Kan.—State v. Funk, 118 P.2d 562, 154 
Kan. 300. 

Nev,—Nester v. State, 334 P.2d 524. 
Pa.—Commonwealth v. Ransom, 82 A. 
2d 547, 169 Pa.Super. 306, affirmed 
85 A.2d 125, 369 Pa. 153. 

Subsequent offenses held admissible 
Cal.—People v. Sullivan, 225 P.2d 645, 
101 C.A.2d 322. 

Ga.—Mosley v. State, 87 S.E.2d 314, 

211 Ga. 611—Dorsey v. State, 49 
S.E.2d 886, 204 Ga. 345. 

Hiding in back of parked car 
Fla.—Williams v. State, 110 So.2d 
654, certiorari denied Williams v. 
Florida, 80 S.Ct. 102, 361 U.S. 847, 
4 L.Ed.2d 86. 
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Further, according to some authorities, evidence 
of acts committed against persons other than prose¬ 
cutrix is admissible to show the intent or lustful 
disposition of accused 48 or where he, by his own tes¬ 
timony or otherwise, claims an innocent intent. 49 
Where the acts of another person and accused in 
assaulting and ravishing a female are part of the 
same transaction and constitute but one offense, evi¬ 
dence of the rape by the other person is not objec¬ 
tionable. 50 However, evidence of pregnancy result¬ 
ing from a prior sexual offense may be inadmissible 
under certain circumstances. 50 * 5 

Such evidence may be admissible even though no 
criminal prosecution or conviction resulted from 
such other acts; 50 * 10 and even evidence of subse¬ 
quent offenses with third persons may be admis¬ 
sible. 50 * 15 

e. Assault with Intent to Rape 

While, under the general rule, evidence that the ac- 
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cused has committed another crime Independent of, and 
unconnected with, the offense charged is inadmissible in 
a prosecution for assault with intent to rape, proof of 
other acts or assaults may be admissible under the ex¬ 
ceptions to the general rule. 

The general rule that evidence that accused has 
committed another crime independent of, and uncon¬ 
nected with, the offense charged is inadmissible, dis¬ 
cussed supra § 682, is applicable in prosecutions for 
assaults with intent to rape. 51 However, under the 
exceptions to the general rule, discussed supra §§ 
683-689, and under the rules applicable in prosecu¬ 
tions for sexual offenses generally, discussed supra 
§ 691 (29), proof of other acts or assaults of the 
same kind involving the same female may be ad¬ 
mitted to prove intent or motive, 51 * 5 to explain the 
act charged, 51 * 10 or to corroborate prosecutrix’ tes¬ 
timony, 51 * 15 at least if such other acts or assaults 
are not too remote in time or otherwise; 52 but there 


Veb of drug's by physician 

Cal.—People v. Wojahn, 337 P.2d 192, 
169 C.A.2d 135. 

Okl.—Rhine v. State, Cr., 336 F.2d 
913. 

48. Ala.—Lee v. State, 13 So.2d 583, 
31 Ala.App. 91, certiorari denied 13 
So.2d 590, 244 Ala. 401—Wilkins v. 
State, 197 So. 75, 29 Ala.App. 349, 
certiorari denied 197 So. 81, 240 
Ala. 52. 

Kan.—State v. Funk, 118 P.2d 562, 154 
Kan. 300. 

N.C.—State v. Edwards, 31 S.E.2d 
516, 224 N.C. 627. 

Indecent liberties with other girls 
were admissible in prosecution for 
statutory rape. 

Kan.—State v. Jenks, 268 P. 850, 126 
Kan. 493. 

Scheme, plan, or bent of mind 

In rape prosecution, admission of 
evidence of other similar crimes, 
committed by accused with assistance 
of co-defendant, to show accused’s 
bent of mind, held not error. 

Ga.—Suber v. State, 168 S.E. 585, 176 
Ga. 525. 

49. Cal.—Corpus Juris quoted in 
People v. Buchel, 296 P.2d 113, 117, 
118, 141 C.A.2d 91—Corpus Juris 
quoted in People v. Asavis, 71 F.2d 
307, 309, 22 C.A.2d 492. 

Tex.—Webb v. State, 187 S.W. 485, 
80 Tex.Cr. 1. 

50. Mo.—State v. Sykes, 89 S.W. 851, 
191 Mo. 62. 

50.5 Tendency to divert jury 

In prosecution of father for carnal 
abuse of daughter, testimony of a 
married daughter that she became 
pregnant by her father, although at a 
time not necessarily excluding possi¬ 
bility of her husband's agency, was 
inadmissible as tending to unduly j 


multiply issues and divert minds of 
jury from main issue. 

Ala.—Lee v. State, 18 So.2d 706, 246 
Ala. 69. 

50.10 Kan.—State v. Funk, 118 P.2d 
562, 154 Kan. 300. 

50.15 Cal.—People v. Sullivan, 216 
P.2d 558, 96 C.A.2d 742. 

Ga.—Mosley v. State, 87 S.E.2d 314, 
211 Ga. 611. 

Kan.—State v. Funk, 118 P.2d 562, 154 
Kan. 300. 

51. Mich.—People v. Hunter, 188 N. 
W. 346, 218 Mich. 525—People v. 
Ballard, 169 N.W. 844, 204 Mich. 
58. 

Evidence held not to show distinct 
crime 

Introducing a report signed by 
accused, found at the place of the 
alleged assault with intent to rape, 
showing that he was a paroled 
prisoner, but setting out no crime 
for which he has been convicted, is 
not proof of another and distinct 
crime. 

Mich.—People v. Ballard, supra. 

51.5 U.S.—Lovely v. TJ. S., C.A.S.C., 
169 F.2d 386. 

Ala.—McKenzie v. State, 33 So.2d 488, 
250 Ala. 178. 

Ga.—Graham v. State, 73 S.E.2d 46, 
86 Ga.App. 896. 

Ky.—Corpus Juris Secundum cited in 
Keith v. Commonwealth, 251 S.W. 
2d 850, 851—Corpus Juris Secun¬ 
dum cited in Keene v. Common¬ 
wealth, 210 S.W.2d 926, 928, 307 Ky. 
308. 

Tex.—Hale v. State, 300 S.W.2d 75, 
164 Tex.Cr. 482. 

Window peeping 

Mo.—State v. Bradford, 240 S.W.2d 
930, 362 Mo. 226. 


Prior abnormal conduct of father 
with daughter 

Tex.—Turner v. State, 246 S.W.2d 
642, 157 Tex.Cr. 77. 

Prior rape; statutory provisions 
Fact that no person shall be con¬ 
victed of an assault with intent to 
commit a crime when it shall appear 
that the crime intended was actually 
perpetrated did not prevent introduc¬ 
tion of alleged victim’s testimony, in 
prosecution for assault to commit 
rape, that accused had in fact raped 
her some ten months previously. 

Ga.—Warren v. State, 97 S.E.2d 194, 
95 Ga.App. 79. 

In Louisiana 

(1) Rule stated in the text has 
been applied. 

La.—State v. Cupit, 179 So. 837, 189 
La. 509. 

(2) However, it has been said 
broadly, where the prosecuting wit¬ 
ness was allowed to testify to other 
assaults by accused on her at other 
times and places, that the evidence 
was clearly inadmissible. 

La.—State v. Riggio, 50 So. 600, 124 
La. 614. 

51.10 Neb.—Onstott v. State, 54 N. 

W.2d 380, 156 Neb. 55. 

51.15 Neb.—Onstott v. State, supra. 

52. Mo.—State v. Scott, 72 S.W. 897, 
172 Mo. 636. 

Neb.—Onstott v. State, 54 N.W.2d 
380, 156 Neb. 55. 

Okl.—Dunscombe v. State, 197 P. 

1073, 19 Okl.Cr. 45. 

16 C.J. p 609 note 6. 

Previous acts of lewdness or Inde¬ 
cent liberties 

In prosecution for assault with in¬ 
tent to commit rape on a female un¬ 
der sixteen, testimony as to previ¬ 
ous acts of lewdness and taking in- 
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must be a proper limitation as to the time of such 
occurrences. 53 

Evidence of acts with other females not closely 
connected in point of time should not be permitted 
to be introduced in rebuttal where the effect is to 
surprise accused unfairly by not introducing the 
evidence in chief. 54 

Evidence of subsequent acts has been held admis¬ 
sible as tending to identify accused as having been 
at the place upon the date alleged. 55 Likewise ev¬ 
idence of similar assaults of a continuous nature, 
some of which were in a different county, may be 
admitted. 56 Evidence of a subsequent simple assault 
and battery is inadmissible. 57 

Similar assaults upon or offenses involving third 
persons usually cannot be shown 58 unless some con¬ 
nection between the offenses is established. 59 How¬ 
ever, evidence of assaults on, or other acts as to, 
third persons may be admitted under certain circum¬ 
stances, 59 - 6 as when they are part of the same trans¬ 


action 60 or tend to establish a common plan 61 or to 
refute accused’s claim of sexual inability, 62 or, ac¬ 
cording to some authorities, to show the intent and 
lustful disposition of accused. 63 

§ 691(38).-Seduction 

Genera! rules as to the admissibility of evidence of 
other crimes apply In prosecutions for seduction. 

The rules governing the admissibility of evidence 
of other crimes in criminal prosecutions generally, 
discussed supra §§ 682-689, are ordinarily applicable 
in prosecutions for seduction. 63 - 50 Thus, while evi¬ 
dence of other crimes wholly independent of that for 
which accused is on trial, although they may be 
crimes of the same sort, is irrelevant and inadmis¬ 
sible, 64 evidence which is competent and admissible 
for any purpose as to the specific charge on which 
accused is on trial will not be excluded because it 
also tends to prove the commission of another 
crime; 65 and evidence of prior acts of intercourse 


decent liberty, showing- a course of 
conduct leading up to the assault, 
was competent, not for the pur¬ 
pose of proving distinct offenses, 
but for the purpose of showing the 
relations that existed between the 
parties, irrespective of whether the 
assault proved was with force or 
without force. 

Ill.—People v. Mason, 133 N.E. 767, 
301 Ill. 370. 

Ten months held not too remote 

Ga.—Warren v. State, 97 S.E.2d 194, 
95 Ga.App. 79. 

53. Okl.—Dunscombe v. State, 197 
P. 1073, 19 Okl.Cr. 45. 

54. Okl.—Dunscombe v. State, su¬ 
pra. 

55. Acts showing Intent to repeat 
offense 

Iowa.—State v. Powers, 164 3ST.W. 
856, 181 Iowa 452. 

56. Tex.—Teel v. State, 70 S.W.2d 
716, 126 Tex.Cr. 195. 

57. S.D.—State v. Schultz, 169 N.W. 
547, 41 S.D. 184. 

58. Cal.—People v. Gill, 299 P.2d 682, 
143 C.A.2d 46. 

Del.—State v. Greco, 104 A. 637, 7 
Boyce 140. 

D.C.—Fairbanks v. U. S., 226 F.2d 
251, 96 U.S.App.D.C. 345. 

Ga.—Sharpe v. State, 85 S.E,2d 95, 
91 Ga.App. 136. 

Tex.—Adams v. State, 215 S.W.2d 
327, 152 Tex.Cr. 492. 

59. Del.—State v. Greco, 104 A. 637, 
7 Boyce 140. 

Ky.—Corpus Juris Secundum cited in 
Keene v. Commonwealth, supra, 
210 S.W.2d 926, 928, 307 Ky. 308. 
59.5 That prior assault was errone¬ 
ously called “attempt” was held un¬ 


der the circumstances of the particu¬ 
lar case to be immaterial and not er¬ 
ror. 

N.J.—State v. Landeros, 118 A.2d 521, 
20 N.J. 69. 

Indecent exposure 

Evidence of prior indecent exhibi¬ 
tions was not inadmissible because 
such exhibitions allegedly were in 
the presence of only one female and 
hence allegedly were not crimes. 
Ala.—Wilkins v. State, 197 So. 75, 29 
Ala.App. 349, certiorari denied 197 
So. 81, 240 Ala. 52. 

60. Iowa—State v. Sheets, 102 N.W. 
415, 127 Iowa 73. 

61. Cal.—People v. Bennett, 287 P. 
2d 866, 135 C.A.2d 649—People v. 
Cosby, 31 P.2d 218, 137 C.A. 332. 

62. Ark.—Cook v. State, 244 S.W. 
735, 155 Ark. 106. 

63. Ark.—Gerlach v. State, 229 S.W. 
2d 37, 217 Ark. 102—Hearn v. State, 
174 S.W.2d 452, 206 Ark. 206. 

Cal.—People v. Nye, 237 P.2d 1, 38 
C.2d 34. 

People v. Bennett, 287 P.2d 866, 
135 CA..2d 649. 

Prior rapes 

In prosecution for assault with in¬ 
tent to commit rape, where accused 
assaulted fourteen-year-old niece, 
evidence of accused’s prior commis¬ 
sion of rape on two other nieces 
which occurred several years before 
was relevant and admissible to show 
intent and lustful disposition of ac¬ 
cused, the difference in time of the 
offenses affecting only the weight of 
the evidence. 

La.—State v. Cupit, 179 So. 837, 189 
La. 509. 


Attempted rape two mouths later 

Ala.—McKenzie v. State, 33 So.2d 
488, 250 Ala. 178. 

63.50 Va.—Fleenor v. Common¬ 
wealth, 105 S.E.2d 160, 200 Va. 270. 

64. Ky.—Cline v. Commonwealth, 
216 S.W. 594, 186 Ky. 429. 

Ziarceuy 

Va.—Fleenor v. Commonwealth, 105 
S.E.2d 160, 200 Va. 270. 

Assault on another than prosecu¬ 
trix by accused is inadmissible. 

Va.—Limbaugh v. Commonwealth, 
140 S.E. 133, 149 Va. 383. 

Attempt to prooure abortion 

In a prosecution for seduction, tes¬ 
timony that after the prosecutrix 
became pregnant, due to intercourse 
subsequent to the date of the alleged 
seduction, accused took her to a doc¬ 
tor for the purpose of producing or 
having produced an abortion, and as 
to what was said when he met the 
doctor, was held inadmissible, since 
such testimony involved subsequent 
matters relating to another crime not 
growing out of, or a part of, the 
transaction. 

Ala.—Davis v. State, 93 So. 269, 18 
Ala.App. 482. 

Evidence of rape months after al¬ 
leged seduction is inadmissible. 

Ky.—Cline v. Commonwealth, 216 S. 
W. 594, 186 Ky. 429. 

65. Mo.—State v. Drummins, 204 S. 
W. 271, 274 Mo. 632. 

Trip to another state 
Evidence of accused's trip with 
prosecutrix to another town in an¬ 
other state, and as to things occur¬ 
ring thereon, is admissible even 
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between the parties is admissible. 66 

Evidence that, almost two years after the separa¬ 
tion of accused and the complaining witness whom 
he married, accused was criminally intimate with 
another woman in another state is incompetent to 
show accused’s attitude toward his wife at and be¬ 
fore the separation. 67 

§ 691(39).-Sodomy 

In prosecutions for sodomy, or the crime against na¬ 
ture, evidence of other sexual offenses committed by the 
accused with the prosecuting witness before or after 
the act charged is generally admissible; and offenses 
committed with other persons, although not ordinarily 
admissible, may be admitted to identify the accused, or 
to show his habit, motive, and practices, or a scheme, 
plan, or system. 

While the general rule that evidence of other 
crimes is not admissible in a criminal prosecution, 
discussed supra § 682, has been applied in a pros ecu- 
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tion for sodomy, or the crime against nature, 67 - 50 
in general evidence of other offenses of the same 
kind, 68 or other sexual offenses, 68 - 5 committed by ac¬ 
cused with the prosecuting witness on other occa¬ 
sions, even subsequent to the act charged, 68 - 10 is 
admissible, not to prove such other offenses, 68 * 15 but 
in corroboration of the charge, 68 - 20 that is, to show 
the relation and familiarity that existed between 
accused and the prosecuting witness, 68 - 25 to char¬ 
acterize and explain the acts for which accused is on 
trial, 68 - 30 or to prove a plan or design. 68 * 35 How¬ 
ever, according to some authorities, such evidence is 
admissible only under exceptional circumstances. 60 

Offenses committed with third persons. Evidence 
that accused committed the same offense, or had im¬ 
proper relations, with a person other than the one 
named in the indictment, is as a rule, in the absence 
of special circumstances, held to be inadmissible. 70 


though tending to show commission 
of another crime by accused. 

Mo.—State v. Drummlns, supra. 

66. Wash.—State v. Tilden, 140 P. 
680, 79 Wash. 472. 

67. Ky.—Whitaker v. Common¬ 

wealth, 189 S.W. 1113, 172 Ky. 846. 

67.50 N.Y.‘—People v. Rosenthal, 46 
N.E.2d 896, 289 N.Y. 482. 

People v. Hall, 22 N.Y.S.2d 634, 
260 App.Div. 901. 

No connection with offense charged 

In prosecution for sodomy, assault, 
and impairment of morals of a mi¬ 
nor, with respect to right to sever¬ 
ance, evidence of commission by ac¬ 
cused of Identical crimes but not 
connected with crimes charged or 
constituting parts of a common 
scheme would not he admissible. 
N.Y.—People v. King, 63 N.Y.S.2d 
894. 

68. Ala.—Brown v. State, 22 So.2d 
445, 32 Ala»App. 131. 

Cal.—People v. Wertz, 302 P.2d 613, 
145 C.A.2d 395—People v. Jewett, 
190 P.2d 330, 84 C.A.2d 276. 

D.C.—U. S. v. Kelly, D.C., 119 F.Supp. 
217. 

Posey v. U. S., MunA.pp., 41 A.2d 
300. 

•G-a.—McMichen v. State, 7 S.E.2d 749, 
62 Ga.App. 50. 

Ill.—People v. Kraus, 69 N.E.2d 885, 
395 Ill. 233. 

Mo.— State v. Atkinson, 293 S.W.2d 
941 —Corpus Juris Secundum cited 
in State v. Yillinger, 237 S.W.2d 
132, 135. 

Mont. —Corpus Juris Secundum cited 
In State v. Toner, 263 P.2d 971, 975, 
127 Mont. 283. 

Okl.—Woody v. State, 238 P.2d 367, 
95 Okl.Cr. 21. 

Pa.—Commonwealth v, Nestor, O. & 
T., 70 Dauph.Co. 23, affirmed 132 
A.2d 369, 183 Fa.Super. 350. 


Wash.—State v. Collier, 162 P.2d 267, 
23 Wash.2d 678—State v. Swane, 
153 P.2d 311, 21 Wash.2d 772- 
State v. Oberg, 60 P.2d 66, 187 
Wash. 429. 

16 C.J. p 611 note 54. 

Attempt to remove issue of Intent 
Fact that accused’s counsel at 
commencement of trial stated that 
if the act for which accused was on 
trial was done at all it was not unin¬ 
tentional or accidental or Inadvert¬ 
ent, did not preclude the admission 
of testimony as to other offenses. 
Iowa.—State v. Simpson, 50 N.W.2d 
601, 243 Iowa 65. 

68J5 Md.—Blake v. State, 124 A.2d 
273, 210 Md. 459. 

N.H.—State v. Desilets, 73 A.2d 800, 
96 N.H. 245. 

Contributing to delinquency of minor 

Evidence that accused had given 
prosecuting witness money for hotel 
room and had introduced minor to a 
girl from whom minor contracted a 
venereal disease was admissible. 
Iowa.—State v. Crisman, 57 N.W.2d 
207, 244 Iowa 590. 

Indeoent exposure 

Cal.—People v. Brooks, 283 P.2d 748, 
133 CA.2d 210. 

68.10 Ala.—Brown v. State, 22 So.2d 
445, 32 AlaApp. 181. 

D.C.—Posey v. U. S., Mun.App., 41 A. 
2d 300. 

Okl.—Woody v. State, 238 P.2d 367, 
95 Okl.Cr. 21. 

68.15 Ill.—People v. Kraus, 69 N.E. 

2d 885, 395 Ill. 233. 

Or.—State v. Bauer, 193 P.2d 999, 183 
Or. 481. 

Election of act relied on for con. 
viction may be required as a pre¬ 
requisite to the admission of evi¬ 
dence of several acts. 

Or.—State v. Ewing, 149 P.2d 765, 174 
Or. 487. 


Separation of other offenses 

Where state introduced evidence of 
other acts of sodomy committed by 
accused in same year to prove his 
inclination to commit act of sodomy 
which state elected to rely on, it was 
incumbent on state to keep these cor¬ 
roborative acts separate from act 
charged, so that it would not be pos¬ 
sible for some members of jury to 
vote for conviction on basis of evi¬ 
dence proving one act and other 
members of jury vote for conviction 
on basis of another act, resulting in a 
verdict in which requisite number of 
jurors did not concur. 

Or.—State v. Howard, 331 P.2d 1116, 
214 Or. 611. 

68.20 Or.—State v. Bauer, 193 P.2d 
999, 183 Or. 481. 

68.25 Ill.—People v. Whitham, 94 N. 
E.2d 506, 406 Ill. 593—People v. 
Kraus, 69 N.E.2d 885, 395 Ill. 233. 
Okl.—Woody v. State, 238 P.2d 367, 

95 Okl.Cr. 21. 

Wash.—State v. Collier, 162 P.2d 267, 
23 Wash.2d 678. 

68.30 Okl.—Woody v. State, 238 P. 
2d 367, 95 Okl.Cr. 21. 

68.35 Colo.—Shier v. People, 181 P. 

2d 366, 116 Colo. 353. 

Evidence held, admissible 

Admission of evidence that accused 
used gifts, promises, threats, and as¬ 
sault and false statements on prior 
occasions, which showed plan by 
which accused took minor over and 
reduced him to his control, was prop¬ 
er. 

N.H.—State v. Desilets, 73 A.2d 800, 

96 N.H. 245. 

69. Neb.—Abbott v. State, 206 N.W. 
153, 113 Neb. 517. 

70. Cal.—People v. Whalen, 160 F. 
2d 560, 70 C.A.2d 142—People v. 
Singh, 8 P.2d 898, 121 CA- 107. 
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However, evidence of prior or subsequent offenses 
of a similar nature with other persons , 70 - 6 if occur¬ 
ring within a reasonable time of the offense 
charged , 70 * 10 may be admissible, for the purpose of 
identifying accused as the person who committed the 
crime charged 71 or to show his habit, motive, and 
practices , 72 his intent , 72 - 6 or the absence of mistake 
or accident , 72 - 10 

So, also, evidence of similar acts with other per¬ 
sons may be admissible to show a scheme, plan, 
or system in doing the act in question, 72 - 15 as where 
the evidence discloses a common scheme embracing 
the commission of two or more crimes so related to 
each other that proof of one tends to establish the 
others, or offers an explanation of facts that, unex¬ 
plained, would tend to discredit the evidence intro¬ 


duced by the state. 7 * 

Dissimilar offenses . Evidence of other offenses 
of a dissimilar character by accused is inadmissible 
in a prosecution for the crime against nature to show 
an inclination to commit the crime. 73 - 5 

Connected offenses; offenses by associates . Ev¬ 
idence of acts constituting another offense may be 
admitted when so closely connected with the com¬ 
mission or preparations for the commission of the 
offense charged as to become a part thereof; 74 and 
evidence of another crime, such as rape, committed 
by an associate of accused may be rendered admis¬ 
sible by the fact that such crime was part of an inter¬ 
related and continuous series of offenses of which 
the alleged act of accused was a part. 75 


Mo.—Corpus Juris Secundum quoted 

in State v. Atkinson, 293 S.W.2d 
941, 943—State v. Atkinson, 285 S. 
W.2d 5 63. 

Mont.—State v. Searle, 239 P.2d 995, 
125 Mont. 467. 

Or.—State v. Ewing, 149 F.2d 765, 174 
Or. 487. 

Pa.—Commonwealth v. Young, Quar. 

Sess., 25 Xjeh.L«.J. 78. 

Utah.—State v. Gregorious, 16 P.2d 
893, 81 Utah 33. 

Wis.—Abaly v. State, 158 N.W. 308, 
163 Wis. 609. 

16 C.J. p 611 note 55. 

Subsequent act 

Cal.—People v. Wyett, 193 P. 153, 49 
C.A. 289. 

Whether accused is sex deviant 

Requiring accused to answer ques¬ 
tion whether he was a sex deviant, 
for sole purpose of showing criminal 
■disposition or propensity, was preju¬ 
dicial error. 

Cal.—People v. Musumeci, 284 P.2d 
168, 133 C.A.2d 354. 

70.5 Cal.—People v. Karpinski, 111 
P.2d 393, 43 C.A.2d 545. 

Ga.—McMichen v. State, 7 S.E.2d 749, 
62 Ga.App. 50. 

Ind.—State v. Robbins, 46 N.E.2d 
691, 221 Ind. 125. 

Iowa.—State v. Huntington, 80 N.W. 

2d 744, 248 Iowa 430. 

Ohio.—State v. Harmon, 158 N.E.2d 
406, 107 Ohio App. 268. 

Pa.—Commonwealth v. Harnish, 
Quar.Sess., 53 LancX.Rev. 137. 
Wash.—State v. Gellerman, 259 P.2d 
371, 42 Wash.2d 742. 

Specific sexual inclinations 
Rule allowing admission of evi¬ 
dence of similar crimes In cases stem¬ 
ming from specific emotional propen¬ 
sity for sexual aberration should not 
apply to mere criminal tendencies 
in general as distinguished from spe¬ 
cific sexual inclinations. 

Ariz.—State v. McDaniel, 298 P.2d 
798, 80 Ariz. 381. 
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70.10 Ohio.—State v. Harmon, 158 
NJB.2d 406, 107 Ohio App. 268. 

Pa.—Commonwealth • v. Harnish, 
, Quar.Sess., 53 Lanc.L.Rev. 137. 
Evidence held admissible 

Testimony as to prior similar of¬ 
fenses with other persons which oc¬ 
curred within a month of commis¬ 
sion of offense under prosecution, 
was admissible in evidence to show 
modus operandi of accused and 
scheme of seduction. 

Ariz.—State v. McDaniel, 298 P.2d 798, 
80 Ariz. 381. 

Evidence held inadmissible 

Evidence with respect to offense 
committed about a year and a half 
after date of last of alleged offenses 
was properly excluded, particularly 
since evidence was somewhat dis¬ 
similar in character. 

Ind.—State v. Robbins, 46 N.E. 2d 
691, 221 Ind. 125. 

71. Ohio.—Barnett v. State, 135 N.E. 
647, 104 Ohio St. 298, 27 A.D.R. 
351. 

72. Ariz.—State v. McDaniel, 298 P. 
2d 798, 80 Ariz. 381. 

Kan.—State v. Badders, 42 P.2d 943, 
141 Kan. 683. 

Ohio.—State v. Harmon, 158 N.E.2d 
406, 107 Ohio App. 268. 

72.5 Ohio.—State v. Harmon, su¬ 
pra. 

Wash.—State v. Gellerman, 259 P.2d 
371, 42 Wash.2d 742. 

72.10 Ohio.—State v. Harmon, 158 N. 
E.2d 406, 107 Ohio App. 268. 

72.15 Ohio.—State v. Harmon, su¬ 
pra. 

Wash.—State v. Gellerman, 259 F.2d 
371, 42 Wash.2d 742. 

73. Ind.—Borolos v. State, 143 N.E. 
360, 194 Ind. 469. 

Use of force in prior rape 
In prosecution for sodomy accom¬ 
plished by force, evidence that ac¬ 
cused committed rape by force earlier 
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on same day was admissible as rea¬ 
sonably disclosing purpose to use 
force necessary to consummate sex 
crime over victim's resistance. 

Ohio.—State v. Giles, 82 N.E.2d 132, 
83 Ohio App. 39. 

Passive participation and silence of 
witnesses 

Where, in sodomy prosecution for 
acts committed on a boy, it was 
shown that the offense was commit¬ 
ted in the presence of other boys 
who shared with prosecuting witness 
what accused gave them to induce 
the commission of the crime, not 
only once but four times In succes¬ 
sion, and that those boys did not tell 
what they saw, testimony of one of 
them that accused had committed 
similar acts on them previously Is 
competent to explain their passive 
participation and their silence and 
to rebut an inference that their story 
was too Improbable to be true. 

Ind.—Borolos v. State, 143 NH. 360, 
194 Ind. 469. 

73.5 Or.—State v. Ewing, 149 P.2d 
765, 174 Or. 487. 

74. N.J.—State v. Sinnott, 127 A.2d 
424, 43 N.J.Super. 1, affirmed 132 
A.2d 298, 24 N.J. 408. 

Composite parts of single picture 
D.C.—Posey v. U. S., Mun.App., 41 
A.2d 300. 

Exhibition of indeoent pictures 
Cal.—People v. Knowles, 242 P. 508, 
75 C.A. 229. 

Crimes not so interrelated 
Mo.—State v. Atkinson, 293 S.W.2d 
941. 

75. Cal.—People v. MacDonald, 200 
P. 491, 53 C.A. 488. 

Rape and sodomy 

Evidence of circumstances sur¬ 
rounding attempted rape participated 
in by four men was admissible in 
prosecution of two of the men for 
sodomy committed on or with the 
same girl at the same place and on 
the same occasion. 
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Reputation; specific acts . Evidence that accused 
had the reputation of committing the crime is inad¬ 
missible, 76 as is evidence as to whether accused’s 
wife had noticed any sex abnormalities in the course 
of their married life. 76 - 5 

§ 691 (4Q). - Other Offenses 

The general rules governing the admissibility of evi¬ 
dence of offenses other than the one on trial have been 
applied In prosecutions for offenses of numerous types, 
including carrying or possessing weapons, election offens¬ 
es, income tax evasion, lotteries, and offenses as to ve¬ 
hicles. 

The general rules stated supra §§ 682-690, with 
respect to the admissibility of evidence of other of- 
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fenses in criminal prosecutions, have been applied in 
prosecutions for a number of types of offenses other 
than those dealt with supra §§ 691 (1)—691 (39), 
and, in accordance therewith, such evidence has been 
held relevant and admissible, 76 * 50 or has been held 
to be inadmissible. 76 - 55 

Bankruptcy offenses . On the trial of a bankrupt 
for willfully concealing property, the admission of 
evidence which is relevant to the offense charged 
is not made improper by the fact that it tends to 
prove the commission of another offense. 77 

Bigamy; polygamy . On a trial for bigamy, evi¬ 
dence of a prior bigamous marriage may be admis- 


Or.—State v. Weitzel, 69 P.2d 958, 
157 Or. 334. 

76. Mo.—State v. Wellman, 161 S.W. 
795, 253 Mo. 302. 

76.5 Md.—Berber v. State, 20 A.2d 
146, 179 Md. 410. 

76.50 Particular prosecutions 

(1) In general. 

U.S.—U. S. v. Uram, C.CA.N.T,, 148 
F.2d 187. 

Ala.—Keith v. State, 200 So. 573, 30 
AlaApp. 50. 

Fla.—Simring v. State, 77 So.2d 833. 
Cal.—People v. McCaughan, 317 P-2d 
974, 49 C.2d 409. 

(2) For barratry. 

N.C.—State v. Batson, 17 S.E.2d 511, 
220 N.C. 411, 139 A.L.R. 614. 
S.C.—State v. Phillips, 9 S.E.2d 32, 
194 S.C. 46. 

Tex.—Laird v. State, 242 S.W.2d 374, 
156 Tex.Cr. 345. 

(3) For violating Civil Rights 
Statute. 

Iowa.—State v. Katz, 40 N.W.2d 41, 
241 Iowa 45. 

(4) For insurance fraud. 

N.Y.—People v. Cohen, 157 1ST.E.2d 
499, 6 N.Y.2d 282, 184 N.Y.S.2d 340. 

(5) For misrepresenting a written 
Instrument affecting property. 

Tex.—Ernster v. State, 308 S.W.2d 
33, 165 Tex.Cr. 422. 

(6) For making a willfully false 
representation of United States citi¬ 
zenship. 

TJ.S.—Chow Bing Kew v. U. S., C.A. 
Cal., 248 F.2d 466, certiorari denied 
78 S.Ct. 259, 355 U.S. 889, 2 L.Ed. 
2d 188. 

(7) For making false and fraudu¬ 
lent statements in application to sec¬ 
retary of state for alien departure 
permit. 

D.C.—-IT. S. v. Eisler, 75 F.Supp. 640, 
affirmed 176 F.2d 21, 84 U.S.App. 
D.C. 404, motion denied 69 S.Ct. 
1150, 337 U.S. 912, 93 L.Ed. 1723, 
certiorari denied 69 S.Ct. 1534, 337 
U.S. 958, 93 L.Ed. 1758. 

(8) For violation of regulation re¬ 
quiring that trucks carrying danger¬ 
ous commodities be placarded. 


U.S.—U. S. v. Chicago Exp., Inc., C. 
A.I11., 273 F.2d 751. 

(9) For wilfully and knowingly ex¬ 
porting goods in violation of a presi¬ 
dential proclamation. 

U.S.—U. S. v. Leviton, C.A.N.Y., 193 
F.2d 848, certiorari denied Leviton* 

V. U. S., 72 S.Ct. 860, 343 U.S. 946, 
96 L.Ed. 1350, rehearing denied 72 
S.Ct. 1079, 343 U.S. 988, 96 L.Ed. 
1375. 

(10) For sale of osteopathic de¬ 
gree. 

Cal.—People v. Tawney, 336 P.2d 659, 
168 CA.2d 599. 

(11) For possession of property in¬ 
tended for violation of Internal reve¬ 
nue laws. 

U.S.—Shively v. U. S., C.A.Va., 210 
F.2d 131. 

(12) For smuggling and transpor¬ 
tation of smuggled goods after im¬ 
portation. 

U.S.—Huff v. U. S., C.A.Tex., 273 F.2d 
56. 

(13) For selling real estate with¬ 
out first securing license as real es¬ 
tate broker. 

Okl.—Maiden v. State, Cr. f 273 P.2d 
774. 

(14) For mayhem. 

Neb.—Sail v. State, 61 N.W.2d 256, 
157 Neb. 688. 

Tex.—Barton v. State, 282 S.W.2d 237, 
162 Tex.Cr. 75. 

(15) For unlawfully shooting at a 
federal officer. 

Ga.—Bodne v. State, 41 S.E.2d 165, 
74 GaApp. 669. 

(16) For unlawfully Interfering 
and attempting to interfere with 
right of another to work. 

Ark.—Cole v. State, 196 S.W.2d 582, 
210 Ark. 433. 

Va.—McWhorter v. Commonwealth, 
63 N.E.2d 20, 191 Va. 857. 

(17) For unlawful arrest. 

Ky.—Roberts v. Commonwealth, 144 
S.W.2d 811, 284 Ky. 365. 

(18) For violation of criminal 
statutes prohibiting usury. 
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Ga.—Mell v. State, 25 S.E.2d 142, 69 
GaApp. 302—Southern Loan & Inv. 
Co. v. State, 22 S.E.2d 108, 68 Ga. 
App. 75. 

(19) On charge of causing trans¬ 
portation in interstate commerce of 
falsely made and forged security 
with unlawful and fraudulent in¬ 
tent. 

U.S.—Berry v. U. S. f C.A.Fla., 271 F. 
2d 775, certiorari denied 80 S.Ct. 
612, 362 U.S. 903, 4 L.Ed.2d 555. 

76.55 Particular prosecutions 

(1) For forcibly assaulting and In¬ 
terfering with officer while engaged 
In the performance of his official du¬ 
ties. 

U.S.—Hargett v. U. S. f C.A.Ala., 183 
F.2d 859. 

(2) For confederating to disturb, 
intimidate, and injure named person. 
Ky.—Martin v. Commonwealth, 214 

S.W.2d 1014, 308 Ky. 472. 

(3) For possession of government 
check stolen from mails, for forged 
indorsement, and for uttering of 
check so forged. 

D.C.—Fenwick v. U. S., 2 52 F.2d 124, 
102 U.SAppJD.C. 212. 

(4) For failure to furnish hot wa¬ 
ter service to occupant of apart¬ 
ment. 

N.Y.—People v. Ryder, 74 N.Y.S.2d 
840, 272 App.Div. 1066. 

(5) For refusal to rent apartment 
to complaining witness because she 
had three children under fourteen 
years old. 

Ill.—People v. Metcoff, 64 N.E.2d 867, 
392 Ill. 418. 

(6) For unlawful arrest. 

Ky.—Lewis v. Commonwealth, 299 S. 

W.2d 635. 

77. U.S.—U. S. v. Alper, C.CAN.Y., 
156 F.2d 222—Simon v. U. S., C.C.A 
W.Va., 123 F.2d 80, certiorari de¬ 
nied 62 S.Ct. 412, 314 U.S. 694, 86 
L.Ed. 555—Levy v. U. S., C.C.A.MO., 
35 F.2d 483—Lueders v. U. S., 
Wash., 210 F. 419, 127 C.C.A 151. 
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sible 77 - 5 to rebut claim of accused that he believed 
his first wife was dead, as it tends to show guilty 
knowledge and intent. 78 Also, evidence of a more 
recent marriage to another witness is admissible 
to show motive, intent, purpose, scheme, or de¬ 
sign. 78 - 6 Ordinarily, however, testimony tending to 
show that accused had committed a separate and in¬ 
dependent crime for which he was not being tried 
is not admissible. 78 - 10 

In a prosecution for polygamy, evidence that, 
while living with the plural wife, accused stole val¬ 
uable jewelry from her is admissible to show mo¬ 
tive; 79 and, where a witness refers to the plural 
wife under two names, evidence that she was the 
same one who had preferred a charge of larceny 
against accused is admissible for the purpose of 
identification, and is not objectionable as tending to 
show another offense 80 

Breach of the peace; disorderly conduct On a 
trial for breach of the peace, evidence of subse¬ 
quent assaults not tending to prove the offense 
charged, and not so related thereto that proof of 
one cannot be made without proof of the other, 
is inadmissible; 81 but accused's previous conduct 
as a common disturber of the peace may be shown, 82 
and on a trial for unlawful assembly for the purpose 
of disturbing the public peace, evidence which is 
relevant to show the purpose for the assembly will 
not be excluded because it may also show the persons 
accused to be guilty of other offenses. 83 On a 
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trial for disorderly conduct tending to a breach of 
the peace, evidence of disorderly conduct toward a 
person other than complainant, before the conduct 
complained of, is inadmissible. 84 

Carrying or possessing weapons . In prosecutions 
for unlawfully carrying or possessing a weapon, 
evidence of unrelated offenses ordinarily is inad¬ 
missible. 84 - 5 Accordingly, evidence that accused is 
also under a charge of assault with intent to mur¬ 
der, 85 of homicide, 85 - 6 or of aggravated assault with 
a pistol, 86 or that, at the time of his arrest, he was 
intoxicated, 87 or had burglar's tools 88 or whisky 89 
in his car, has been held, in particular cases, in¬ 
admissible as not bearing on the issues; but where 
relevant to show purpose, 90 or to prove one or more 
of the essential facts laid in the indictment, 91 evi¬ 
dence that, at the time of his arrest, he had whisky 
in his car is admissible, and evidence of threats 
of violence made by accused has been held admissi¬ 
ble to show motive. 92 

Evidence that accused has previously committed a 
similar offense is admissible where relevant to prove 
guilty knowledge, 93 or to rebut a defense that the 
weapon carried was not a complete pistol, 94 but not 
where it has no bearing on the issues in the case. 96 
Evidence tending to show dissimilar offenses is ad¬ 
missible where it is so interwoven with the offense 
charged that proof of one proves the other, 96 or 
where it is relevant to prove guilty knowledge 97 or 
some other element of the offense charged. 98 


77.5 Cal.—People v. Burke, 110 P.2d 
685, 43 C.A.2d 316. 

7a Cal.—People v. Jacobs, 62 P.2d 
945, 11 C~A.2d 1. 

78.5 Ga.—Davis v. State, 17 S.E.2d 
554, 66 Ga.App. 214. 

78.10 Fla.—West v. State, 191 So. 
771, 140 Fla. 421. 

79- Or.—State v. Von Klein, 142 P. 

549, 71 Or. 159, Ann.Cas.l916C 1054. 
SO. Or.—State v. Von Klein, supra. 
81- Okl.—Perales v. State, 174 P. 
1100, 14 Okl.Cr. 601. 

82. Kan.—State v. Burns, 11 P. 161, 
35 Kan. 387. 

83. Cal.—People v. Anderson, 1 P.2d 
64, 117 C*A.Supp. 763. 

84. N.Y.—People v. Kropp, 196 N.Y. 
S. 102, 40 N.Y.Cr. 105, opinion of 
Edwards, J. 

People v. Humphrey, 111 N.Y.S. 
2d 450. 

Prosecution for disorderly use of 
telephone 

Ind.—Allison v. State, 166 N.E.2d 
171. 

84.5 Ky.—Thacker v. Common¬ 

wealth, 221 S.W.2d 682, 310 Ky. 
702. 


Tex.—Lively v. State, 202 S.W.2d 850, 
150 Tex.Cr. 485. 

Prosecution for pointing weapon at 
other persons 

Okl.—Shamblin v. State, 210 P.2d 197, 
90 Okl.Cr. 33. 

85. Tex.—Wilson v. State, 194 S.W. 
828, 81 Tex.Cr. 216. 

85.5 Ky.—Thacker v. Common¬ 
wealth, 221 S.W.2d 683, 310 Ky. 
702. 

86. Tex.—Oakley v. State, 1 S.W.2d 
294, 108 Tex.Cr. 371. 

87. Ky.—Avery v. Commonwealth, 3 
S.W.2d 624, 223 Ky. 248. 

Tex.—Henson v. State, 116 S.W.2d 
393, 134 Tex.Cr. 472—Irvin v. State, 
100 S.W. 779, 51 Tex.Cr. 52. 

88. Tex.—Tadlock v. State, 64 S.W. 
2d 963, 124 Tex.Cr. 637. 

89. Tex.—Wortham v. State, 252 S. 
W. 1063, 95 Tex.Cr. 135. 

90. Tex.—Rucker v. State, 50 S.W. 
2d 305, 121 Tex.Cr. 94. 

91. Ohio.—Schraeder v. State, 162 N. 
E. 647, 28 Ohio App. 248. 

92. Cal.—People v. Canales, 55 P.2d 
289, 12 CA.2d 215. 
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93. Ohio.—Hart v. State, 182 N.E. 
534, 42 Ohio App. 501. 

94. Tex.—Smith v. State, 232 S.W. 
811, 89 Tex.Cr. 606. 

95. Tex.—Waterhouse v. State, 124 
S.W. 633, 57 Tex.Cr. 590. 

98. Ky.—Morgan v. Commonwealth, 
310 S.W.2d 281—Kemp v. Common¬ 
wealth, 234 S.W.2d 144, 314 Ky. 
57—Carsner v. Commonwealth, 245 
S.W. 155, 196 Ky. 560. 

97. Ill.—People v. Euctice, 20 N.E. 
2d 83, 371 Ill. 159. 

98. Cal.—People v. Garrow, 278 P.2d 
475, 130 C.A.2d 75, certiorari denied 
Garrow v. State of California, 75 
S.Ct. 779, 349 TJ.S. 933, 99 L.Ed. 
1263, rehearing denied 75 S.Ct. 892, 
349 TJ.S. 969, 99 L.Ed. 1290—Peo¬ 
ple v. Raleigh, 189 P.2d 70, 83 C.A. 
2d 435. 

Tex.—Williams v. State, 290 S.W. 
160, 106 Tex.Cr. 52. 

Connection of accused with crime 
charged 

Cal.—People v. Warren, 260 P.2d 973, 
120 C.A.2d 257. 
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Corporation offenses; unlawful sale of securities. 
On the trial of an officer or employee for making 
false entries in the books of a corporation, evidence 
of other false entries tending to prove another and 
unrelated crime is inadmissible; 99 but such evidence 
is admissible where relevant on accused's good faith 
or motives in the commission of the act charged. 1 

In a prosecution for unlawfully selling securities, 
evidence of similar sales or transactions or other 
related criminal conduct may be admissible where 
relevant on the issues of the case, 2 as where it 
shows intent, 3 motive, 4 plan or design, 4 - 5 of system, 5 
or the circumstances under which the offense 
charged was committed, 6 or that the sale charged 
was not an isolated transaction. 7 However, where 
not relevant for such purposes, evidence of claimed 
similar acts is inadmissible. 7 - 5 

In a prosecution of officers of a building and loan 
association for lending money without taking se¬ 
curity therefor, evidence of other offenses is in¬ 
admissible to show intent or guilty knowledge where 
they are no part of the offense charged. 8 

On the trial of a corporation for unlawfully prac¬ 
ticing law, evidence of other acts of a like charac¬ 
ter is admissible to meet a defense that the act 
in question was done by an agent contrary to the 
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will and direction of accused. 9 

Criminal syndicalism . In a prosecution for be¬ 
ing a member of an organization which teaches and 
abets criminal syndicalism, evidence of crimes com¬ 
mitted by past or present members of the organi¬ 
zation, in their capacity as members, is admissible 
to show its character. 10 

Disposing of mortgaged or conditionally sold prop¬ 
erty . In a prosecution for unlawfully or fraudu¬ 
lently disposing of mortgaged property, evidence of 
other offenses, which throws no light on the issues 
in the case, is inadmissible; 11 but such evidence is 
admissible where relevant to prove the intent 12 or 
motive 13 of accused in the transaction under in¬ 
vestigation. Likewise, in a prosecution for removing 
and secreting property held under a conditional bill 
of sale, evidence of a separate crime which tends to 
show fraudulent intent is admissible. 14 

Dynamiting dwelling . In a prosecution for dyna¬ 
miting a dwelling with intent to injure a human 
being, evidence of other offenses not in any way 
connected with that charged is not admissible; 15 
but evidence of another offense is admissible where 
there is a clear connection between the two offens¬ 
es 16 and the evidence of such other offense tends 
to establish intent, 17 motive, 18 or identity. 19 


99. Neb.—Fricke v. State, 201 N.W. 
667, 112 Neb. 767. 

X. Ariz.—Qualey v. Territory, 68 P. 
646, 8 Ariz. 46. 

8. Cal.—People v. Otterman, 316 P. 
2d 86, 164 CA.2d 193—People v. 
Shalhoob, 305 P.2d 264, 147 OA.2d 
456. 

Ill.—People v. Dickelman, 26 N.E.2d 
704, 304 Ill.App. 482. 

Iowa.—State v. Walters, 58 N.W. 2d 
4, 244 Iowa 1253, certiorari denied 
Walters v. State of Iowa, 74 S.Ct. 
380, 346 TT.S. 940, 98 L.Ed. 427. 
Or.—State v. Swain, 31 P.2d 745, 
147 Or. 207, 93 A.L.R. 921, rehear¬ 
ing: denied 32 P.2d 773, 147 Or. 207, 
93 A.L.R. 930. 

Evidence held not to chargre another 
offense 

Cal.—People v. Dutton, 107 P.2d 937, 
41 C.A.2d 866. 

3. Cal.—People v. Murphy, 62 P.2d 
592, 17 CA2d 575. 

Iowa.—State v. Walters, 58 N.W.2d 4, 
244 Iowa 1253, certiorari denied 
Walters v. State of Iowa, 74 S.Ct. 
380, 346 U.S. 940, 98 L.Ed. 427. 

4. Cal.—People v. Murphy, 62 P.2d 

592, 17 CA.2d 675. 

Iowa.—State v. Walters, 58 N.W.2d 

4, 244 Iowa 1253, certiorari denied 

Walters v. State of Iowa, 74 S.Ct 

380, 346 U.S. 940, 98 L.Ed, 427. 


N.J.—State v. West, 149 A.2d 217, 29 
N.J. 327. 

4£ Cal.—People v. Dutton, 107 P. 
2d 937, 41 CA.2d 866. 

5. Cal.—People v. Murphy, 62 P.2d 
592, 17 C.A.2d 575. 

Iowa.—State v. Walters, 58 N.W.2d 
4, 244 Iowa 1253, certiorari denied 
Walters v. State of Iowa, 74 S.Ct. 
380, 346 U.S. 940, 98 L.Ed. 427. 

6. Mo.—State v. Farr, App., 277 S.W. 
354. 

7. Ill.—People v. Love, 142 N.E. 204, 
310 Ill. 558. 

People v. Perlowski, 251 Ill.App. 
506. 

Iowa.—State v. Walters, 58 N.W.2d 4, 
244 Iowa 1253, certiorari denied 
Walters v. State of Iowa, 74 S.Ct. 
380, 346 U.S. 940, 98 L.Ed. 427. 
Kan.—State v. Harper, 22 P.2d 454, 
137 Kan. 695. 

7.5 Ohio.—State v. Hirsch, App., 131 
N.E.2d 419. 

8. Or.—State v. Moltzner, 17 P.2d 
555, 141 Or. 355. 

9. N.Y.—People v. Title Guaranty & 
Trust Co., 168 N.Y.S. 278, 180 App. 
Div. 648, 36 N.Y.Cr. 210, reversed 
on other grounds People v. Title 
Guarantee & Trust Co., 125 N.E. 
666, 227 N.Y. 366, reargument de¬ 
nied 127 N.E. 919, 228 N.Y. 585. 
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10. Cal.—People v. La Hue, 216 P. 
627, 62 CA. 276—People v. Hoe, 209 
P. 381, 58 C.A. 690. 

11. Tex.—Castle v. State, 245 S.W. 
917, 93 Tex.Cr. 185—Owens v. State, 
79 S.W. 575, 46 Tex.Cr. 14. 

12. Ga.—Wyatt v. State, 81 S.E. 802, 
14 Ga.App. 607. 

Mo.—State v. Nienaber, 148 S.W.2d 
537, 347 Mo. 541. 

Ohio.—State v. Redd, 171 N.E. 20, 
122 Ohio St. 162. 

State v. Roberts, App., 131 N.E. 
2d 665. 

Tenn.—Miller v. State, 258 S.W.2d 751, 
195 Tenn. 181. 

Tex.—Martin v. State, 13 S.W. 151, 
28 TexApp. 364. 

13. Ga.—Wyatt v. State, 81 S.E. 802, 
14 Ga.App. 607. 

14. Wash.—State v. Brummett, 167 
P. 120, 98 Wash. 182. 

15. Cal.—People v. Martin, 108 P. 
1034, 13 CA. 96. 

16. Cal.—People v. Burke, 122 P. 
435, 18 CA- 72. 

17. Cal.—People v. Swaile, 107 P. 
134, 12 CA- 192. 

18. Cal.—People v. Burke, 122 P- 
435, 18 C.A. 72. 

19. Cal.—People v. Burke, supra. 



22A C.J.S. 

Election offenses. The general rule precluding the 
admission of evidence of other offenses applies 
in prosecutions for election offenses. 19 - 5 However, 
in a prosecution for fraudulent or illegal registra¬ 
tion, it is permissible to introduce evidence of other 
acts of accused in falsely or illegally registering, 
or procuring the false or illegal registering of other 
persons, in order to prove identity, 20 motive, 21 in¬ 
tent, 22 knowledge, 22 - 5 absence of mistake, 23 or a 
common scheme embracing several crimes so relat¬ 
ed to one another that proof of one tends to establish 
another. 24 

In a prosecution for violation of a Corrupt Prac¬ 
tice Act by promises of advantage and preferment 
given by accused, as a candidate for public office, 
to a certain person as an inducement to vote and 
“work” for accused, evidence of similar promises 
to others is admissible to show motive, intent, or 
guilty knowledge. 26 

Embracery. On a trial for attempting to corrupt 
a juror, evidence that accused attempted to corrupt 
other jurors is admissible to explain the intent 
which actuated accused in his approaches to the ju¬ 
ror in question, 26 or as showing a general scheme or 
effort on his part to corrupt the verdict; 27 and an 
indictment against accused for another crime is ad¬ 
missible on a trial for attempting to influence a mem¬ 
ber of the grand jury before which it was about to 
be presented, in order to show the purpose of the 
solicitation. 28 

Escape . In a prosecution for aiding a prisoner 
to escape, 29 or inducing him to do so, 29 - 5 evidence 
of another crime is admissible where relevant on 
the issues of motive and intent; but in a prosecu¬ 
tion for introducing saws into a jail with the intent 
to aid in the escape of a prisoner, evidence that ac- 
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cused was found with saws on his person more than 
a week later has been held inadmissible. 30 

Fish and game laws. In a prosecution for not 
closing fish traps during certain hours with suffi¬ 
cient aprons, evidence that the cables supporting 
the apron of one of the traps were examined a 
week previous to the time mentioned in the informa¬ 
tion and found slack is admissible as against an ob¬ 
jection that it proves a separate and distinct of¬ 
fense; 31 and under a statute providing that inter¬ 
ference with a search by officers charged with en¬ 
forcement of the game law-s shall be prima facie 
evidence of a violation of such laws, evidence that 
accused resisted search of their camp with firearms 
is admissible on a trial for unlawful possession of 
elk meat, since such resistance was so blended with 
the offense charged as to form an indivisible criminal 
transaction, and proof of one could not be had with¬ 
out proof of the other. 32 On the other hand, in a 
prosecution for hunting and trapping game without a 
license, evidence of a similar offense is inadmissible 
for the purpose of showing that accused is likely 
to have committed the offense charged. 33 

Food. In a prosecution for unlawful sale of horse 
meat evidence of disposal of large quantities is not 
inadmissible as evidence of other offenses. 33 - 5 

Grafting. In a prosecution for grafting, evidence 
of similar offenses is admissible to show guilty 
knowledge, 34 or a scheme, system, or course of con¬ 
duct. 35 

Illegally practicing medicine or dentistry. In a 
prosecution for practicing medicine without author¬ 
ity or license as required by law, evidence that ac¬ 
cused had treated, or prescribed for, persons other 
than the one specified in the indictment or informa¬ 
tion, or at times other than those specified, has been 


19.5 Fraudulent certificate of nom¬ 
ination 

W.Va.—State v. Wheeler, 14 S.E.2d 
677, 123 W.Va. 279. 

20. Mo.—State v. Weisman, 141 S.W. 
1108, 238 Mo. 547—State v. Dun- 
woody, 132 S.W. 227, 231 Mo. 48. 

21. Mo.—State v. Weisman, 141 S.W. 
1108, 238 Mo. 547. 

Pa.—Commonwealth v. Valverdi, 66 
A. 877, 218 Pa. 7. 

22. Pa.—Commonwealth v. De Basi, 
189 A. 531, 125 Pa.Super. 522. 

16 C.J. p 596 note 54. 

22.5 N.J.—State v. Fay, 21 A.2d 607, 
127 N.J.Law 77. 

23. Mo.—State v. Weisman, 141 S. 
W. 1108, 238 Mo. 547. 

24. Ky.—Cooper v. Commonwealth, 
189 S.W.2d 949, 300 Ky. 770. 


Mo.—State v. Weisman, 141 S.W. 
1108, 238 Mo. 547—State v. Robin¬ 
son, 139 S.W. 140, 236 Mo. 712. 
Ohio.—State v. De Righter, 62 N.E. 

2d 332, 145 Ohio St. 552. 

Pa.—Commonwealth v. Valverdi, 66 
A. 877, 218 Pa. 7. 

25. Ind.—Duvall v. State, 166 N.E. 
603, 92 Ind.App. 134, transfer de¬ 
nied In re Petition to Transfer Ap¬ 
peals, 174 N.E. 812, 202 Ind. 365. 

26. Mo.—State v. Williams, 38 S.W. 
75, 136 Mo. 293. 

27. Cal.—People v. Martin, 194 P. 
522, 50 C.A. 71. 

28. Pa.—Commonwealth v. Benedict, 
173 A. 853, 113 Pa.Super. 504. 

29. Tex.—McLendon v. State, 275 S. 
W. 1045, 101 Tex.Cr. 427. 

29.5 Ohio.—State v. Firestone, 41 N. 
E.2d 277, 68 Ohio App. 359, appeal 
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dismissed 38 NJE.2d 1023, 139 Ohio 
St. 216. 

30. Ala.—Baker v. State, 97 So. 901, 
19 Ala.App. 437, certiorari denied 
Ex parte State ex rel. Attorney 
General, 97 So. 903, 210 Ala. 320. 

31. Wash.—State v. Cherry Point 
Fish Co., ISO P. 499, 72 Wash. 420. 

32. Or.—State v. Evans, 22 P.2d 496, 
143 Or. 603. 

33. Mich.—People v. Wheaton, 173 
NW. 335, 207 Mich. 173. 

Z3J5 Tex.—Gordy v. State, 268 S.W. 
2d 126, 160 Tex.Cr. 201. 

34. Wash.—State v, Shay, 57 P.2d 
401, 186 Wash. 154. 

35. Wash.—State v. Shay, supra— 
State v. Shea, 139 P. 203, 78 Wash. 
342. 
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held admissible, 36 although there is also authority to 
the contrary; 37 and evidence of like acts or con¬ 
victions therefor on dates other than those charged 
or relied on is admissible to show intent, 38 motive, 39 
or the plan, scheme, and course of business of ac¬ 
cused, 40 except, it has been held, where he has been 
tried for those acts and acquitted, 41 or where he was 
merely arrested on a prior occasion, 41 - 5 or was 
merely given a warning by governmental authori¬ 
ties 41 - 10 

Also, prior criminal acts may be admissible to 
negative any possible defense of emergency, 42 or of 
mistake or accident in doing the acts in question. 42 * 5 
In such a prosecution, evidence that accused adver¬ 
tised as a medical practitioner, 43 or that he adminis¬ 
tered certain treatment, 43 - 5 is admissible to prove 
the offense charged, although it also shows the com¬ 
mission of a separate offense. 

Where a physician is charged with illegal conduct 
in the course of his professional practice, evidence 
of the commission of similar acts may be admissible 
to show intent and common scheme or design. 43 - 10 
So, in a prosecution of a physician for illegally pre¬ 
scribing whisky, evidence that he gave like prescrip¬ 
tions to other persons is admissible to show intent. 44 
Each act by which one physician personates another 
constitutes a separate crime, and where there is no 
charge that accused habitually practiced medicine 
under an assumed name, or at any time except that 
specified, evidence that accused, at other times and 
places and under such false name, advised or treated 
other persons is inadmissible. 45 

In a prosecution of a dentist for violation of an 
act regulating dental practice, evidence of other 
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criminal acts than those charged is admissible as 
showing a general design and intent to violate the 
act, where the crimes are so interdependent that 
proof of one is not coherent without proof of the 
others. 46 

Inciting to riot and crime . On trial of accused for 
riot, receiving evidence of independent assaults or 
criminal conduct unrelated in time or place to the 
alleged riot or to participation of accused is im¬ 
proper; 46 * 5 but evidence is admissible of other as¬ 
saults so closely connected in point of time as to 
show concerted purpose or design. 46 - 10 In a prose¬ 
cution for inciting to riot and being concerned in a 
riot, by means of disorderly picketing and abusive 
language, evidence that, within a limited time prior 
to the date laid in the indictments, accused had been 
present among strikers who were committing riotous 
acts is admissible to show intent, absence of mistake 
or accident, and that the specific act charged was 
part of a common purpose or design, and to negative 
the defense that accused was merely an innocent 
bystander. 47 

In a prosecution for doing acts tending to incite 
others to interfere unlawfully with persons on 
their way to their lawful business, evidence of 
subsequent acts, intimately connected with the of¬ 
fense charged, is admissible to show purpose of ac¬ 
cused, even though such acts constitute a separate 
offense; 48 and, in a prosecution for inciting work¬ 
men, by a public speech, to do criminal acts, evi¬ 
dence of similar speeches made by accused, prior and 
subsequent to the speech charged, is admissible, if 
not too remote in time, as tending to show that ac¬ 
cused made all of the speeches with a like intent, 


36. Mich.—People v. Edelsohn, 35 N. 
W.2d 389, 323 Mich. 469. 

N.Y.—People v. Scallon, 79 ]ST.Y.S.2d 
819, 274 App.Div. 783, affirmed 83 
N.E.2d 699, 298 N.Y. 805. 

Tex.—Vlassis v. State, 286 S.W.2d 
934, 162 Tex.Cr. 484—Singh v. 

State, 146 S.W. 891, 66 Tex.Cr. 156 
—Germany v. State, 137 S.W. 130, 
62 Tex.Cr. 276, Ann.Cas.l913C 477. 

37. N.J.—Meyer v. State, 36 A. 483, 
59 N.J.Law 310. 

38. Cal.—People v. Poo On, 192 P. 
1090, 49 C.A. 219. 

Mass.—-Commonwealth v. Lindsey, 
111 N.E. 869, 223 Mass. 392. 

Ohio.—State v. Ensminger, 77 N,E.2d 
79, 149 Ohio St. 289. 

State v. Gutilla, App., 99 N.E.2d 
506. 

Wis.—State v. Till, 177 N.W. 589, 172 
Wis. 266. 

39. Cal.—People v. Poo On, 192 P. 
1090, 49 C.A. 219. 


Ohio.—State v. Ensminger, 77 N.E.2d 
79, 149 Ohio St. 289. 

40. Mass.—Commonwealth v. Lind¬ 
sey, 111 N.E. 869, 223 Mass. 392. 

Ohio.—State v. Ensminger, 77 N.E.2d 
79, 149 Ohio St. 289. 

State v. Farrand, App., 120 N.E. 
2d 469. 

41. S.C.—State v. Van Buren, 68 S. 
E. 568, 86 S.C. 297. 

41.5 Ohio.—State v. Brien, 139 N.E. 
2d 640, 102 Ohio App. 204. 

41.10 Va.—Grosso v. Commonwealth, 
13 S.E.2d 285, 177 Va. 830. 

42. Wis.—State v. Till, 177 N.W. 
589, 172 Wis. 266. 

42.5 Ohio.—State v. Ensminger, 77 
N.E,2d 79, 149 Ohio St. 289. 

43. Mo.—State v. Blumenthal, 125 
S.W. 1188, 141 Mo.App. 502. 

433 Mo.—State v. Jones, 164 S.W.2d 
85, 237 Mo.App, 714. 
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43.10 Issuance of false certificate of 
pregnancy 

Md.—Greenwald v. State, 157 A.2d 
119, 221 Md. 245. 

44. Tex.—Weatherford v. State, Cr., 
103 S.W. 632. 

Narcotics see supra § 691 (25). 

45. N.Y.—People v. Dudenhausen, 
115 N.Y.S. 374, 130 App.Div. 760, 
affirmed 88 N.E. 1127, 195 N.Y. 554. 

46. Ill.—People v. Dubin, 10 N.E.2d 
809, 367 Ill. 229. 

46.5 N.Y.—People v. Gray, 101 N.E, 
2d 765, 303 N.Y. 660. 

46.10 Okl.—Schoolcraft v. State, 178 
P.2d 641, 84 Okl.Cr. 20. 

47. Pa.—Commonwealth v. Apriceno, 
198 A. 515, 131 Pa.Super. 158. 

Va.— Corpus Juris Secundum quoted 
In McWhorter v. Commonwealth, 63 
S.E.2d 20, 27, 191 Va. 857. 

48. N.H.—State v. Foster, 113 A. 211, 
80 N.H. 1. 
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and that he meant the words of his speech to have 
their objective meaning. 49 

Inclosing public land. Where, in a prosecution 
for maintaining an unlawful inclosure of, and hin¬ 
dering free passage on, public lands, accused by 
his own testimony raises the issue of intent, evi¬ 
dence relevant to that issue is admissible even though 
it tends to show the commission of another offense. 50 

Income tax evasion . In a prosecution for evad¬ 
ing, or assisting in evading, payment of income tax, 
or the making of fraudulent returns, evidence of 
similar transactions or conduct by accused in a prior 
year is admissible to prove intent 51 guilty knowl¬ 
edge, 51 * 5 or motive; 52 and, in particular circum¬ 
stances, evidence that accused attempted to bribe a 
government official assigned to investigate his re¬ 
turns, 53 and that accused’s principal business was 
trafficking in beer, 54 and that he had been convicted 
of a liquor violation for which he had been fined, 54 * 5 
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has been admitted. Also, evidence otherwise bearing 
on the issues of the case may be admissible although 
disclosing the commission of an independent of¬ 
fense, 54 * 10 and this rule applies with respect to the 
admission of evidence offered to rebut a defensive 
theory, 54 * 15 or to acquaint the jury with the. full 
scope and magnitude of the illicit enterprise for 
which accused is being tried. 54 * 20 

On the other hand, evidence of other offenses or 
misconduct not relevant to the crime charged is in¬ 
admissible. 54 * 25 

Keeping disorderly house or house of prostitution. 
On a trial for keeping, or permitting the keeping of, 
a bawdy or disorderly house, or house of prostitution, 
evidence of other crimes in no way connected with 
the offense charged is inadmissible; 55 but evidence 
of similar offenses is admissible where relevant to 
show intent, 56 or guilty knowledge, 57 and is likewise 


49. Conn.—State v. Schleifer, 130 A. 
184, 102 Conn. 708. 

50. U.S.—Lillis v. XT. S., Cal., 190 
F. 530, 111 C.C.A. 362, certiorari de¬ 
nied 32 S.Ct 525, 223 TJ.S. 726, 56 
L.Ed. 632. 

51. TJ.S.—Burner v. XT. S-, C.A.Mo., 
262 F.2d 946, certiorari denied 79 
S.Ct. 1119, 359 U.S. 990, 3 L.Ed.2d 
979, rehearing denied 79 S.Ct. 1446, 
360 U.S. 940, 3 L.Ed.2d 1552—U. S. 
v. Alker, C.A.Pa., 260 F.2d 135, cer¬ 
tiorari denied Alker v. U. S., 79 S. 
Ct. 579, 359 U.S. 906, 3 L.Ed.2d 
571, rehearing denied 79 S.Ct. 732, 
359 U.S. 950, 3 L.Ed.2d 683—Paler¬ 
mo v. U. S., C.A.Wash., 254 F.2d 130 
—Harris v. U. S., C.A.Fla., 243 F.2d 
74, certiorari denied 78 S.Ct. 20, 355 
U.S. 817, 2 L.Ed.2d 33—Yarborough 
v. U. S., C.A.Md., 230 F.2d 56, cer¬ 
tiorari denied 76 S.Ct 1034, 351 U.S. 
969, 100 L.Ed. 1487—Hoyer v. U. S., 
C.A.N.D., 223 F.2d 184—Pappas v. 
U. S., C.A.Utah, 216 F.2d 515— 
Mitchell v. U. S., C.A.Cal., 213 F.2d 
951, certiorari denied 75 S.Ct. 290, 
348 U.S. 912, 99 L.Ed. 715—Bate¬ 
man v. U. S., C.A.Wash., 212 F.2d 
61—U. S. v. Herskovitz, C.A.N.T., 
209 F.2d 881—Norwitt v. U. S-, C.A. 
Cal., 195 F.2d 127, certiorari denied 
73 S.Ct. 11, 344 U.S. 817, 97 L.Ed. 
635—Himmelfarb v. U. S., C.A.Cal., 
175 F.2d 924, certiorari denied 70 
S.Ct. 103, 338 U.S. 860, 94 L.Ed. 
527, and Ormont v. U. S., 70 S.Ct. 
103, 338 U.S. 860, 94 L.Ed. 527— 
Battjes v. U. S., C.A.Mich., 172 F. 
2d 1—U. S. v. Kelley, C.C.A.N.Y., 
105 F.2d 912—U. S. v. Sullivan, C. 
C.A.N.Y., 98 F.2d 79—Malone v. U. 

S., C.C.A.I11., 94 F.2d 281, certiorari 
denied 58 S.Ct 944, 304 U.S. 562, 
82 L.Ed. 1529—Tinkoff v. U. S., C. 
C.A.I11., 86 F.2d 868, certiorari de¬ 
nied 57 S.Ct. 795, 301 U.S. 689, 81 


L.Ed. 1346, rehearing denied 57 
S.Ct. 937, 301 U.S. 715, 81 L.Ed. 
1366. 

U. S. v. Brldell, D.C.Pa., 180 F. 
Supp. 268—U. S. v. Palermo, D.C. 
Pa., 157 F.Supp. 578, reversed in 
part, on other grounds, C.A., 259 F. 
2d 872—U. S. v. Di Silvestro, D.C. 
Pa., 147 F.Supp. 300. 

51.5 U.S.—U. S. v. Herskovitz, CA.. 
N.Y., 209 F.2d 881. 

52. U.S.—U. S. v. Herskovitz, CA. 
N.Y., 209 F.2d 881—Malone v. U. 

S., C.C.A.I11., 94 F.2d 281, certiorari 
denied 58 S.Ct. 944, 304 U.S. 562, 
82 L.Ed. 1529—Tinkoff v. U. S., C. 
C.A.I11., 86 F.2d 868, certiorari de¬ 
nied 57 S.Ct 795, 301 U.S. 689, 81 
L.Ed. 1346, rehearing denied 57 S. 
Ct 937, 301 U.S. 715, 81 L.Ed. 1366. 

U. S. v. DI Silvestro, D.C.Pa., 147 
F.Supp. 300. 

53. U.S.—Levin v. U. S., C.CA.Cal., 
5 F.2d 598, certiorari denied 46 S. 
Ct. 21, 269 U.S. 562, 70 L.Ed. 412. 

54. U.S.—Capone v. U. S., C.CA.U1., 
51 F.2d 609, certiorari denied 52 S. 
Ct 44, 284 U.S. 669, 76 L.Ed. 566, 
76 A.L.R. 1534. 

54.5 U.S.—U. S. v. Caserta, CA-Fa., 
199 F.2d 905. 

54.10 U.S.—Johnson v. U. S., N.J., 
63 S.Ct. 549, 318 U.S. 189, 87 L.Ed. 
704, rehearing denied 63 S.Ct. 826, 
318 U.S. 801, 87 L.Ed. 1164. 

U. S. v. Kiamie, CA.N.Y., 258 F. 
2d 924, certiorari denied Kiamie v. 
U. S., 79 S.Ct. 236, 358 U.S. 909, 3 
L.Ed.2d 230—Azcona v. U. S., C.A. 
La., 257 F.2d 462—Hoyer v. U. S., 
CA.N.D., 223 F.2d 134—Legatos v. 
U. S., C-A.Cal., 222 F.2d 678. 

54.15 U.S.—'U. S. v. Brott, C.A.N.Y., 
264 F.2d 433, certiorari denied 
Brott v. U. S., 79 S.Ct. 941, 359 U. 
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S. 985, 3 L.Ed.2d 933—Hoyer v. U. 

S., C.A.N.D., 223 F.2d 134—Leeby v. 
U. S., CJLN.D., 192 F.2d 331. 

54.20 U.S.—Kobey v. U. S., CA.Cal., 
208 F.2d 583. 

54^5 U.S.—Masse! v. U. S., CA 
Mass., 241 F.2d 895, affirmed 78 S. 
Ct. 495, 355 U.S. 595, 2 L.Ed.2d 517 
—Hartman v. U. S. ? C.A.Mo., 215 F. 
2d 386—Wolcher v. U. S., CA.CaI., 
200 F.2d 493—Sang Soon Sur v. U. 

S., C.CA.Hawail, 167 F.2d 431. 

U. S. v. Klein, D.C.N.Y., 131 F. 
Supp. 807. 

Evidence held too remote 
U.S.—Lloyd v. U. S., CA.Ala., 226 F. 
2d 9. 

55. Ky.—Hopkins v. Commonwealth, 
298 S.W.2d 695. 

N.Y.—People v. Brigham, 234 N.Y.S. 
567, 226 App.Div. 104. 

People v. Steppello, 252 N.Y.S. 
254, 141 Misc. 162. 

Tex.—Goosby v. State, 189 S.W. 143, 
80 Tex.Cr. 136. 

W.Va.—State v. Light, 31 S.E.2d 841, 
127 W.Va. 169. 

16 C.J. p 603 note 70—18 C.J. p 1264 
note 25. 

In prosecutions for prostitution or 
pandering see supra § 691 (36). 

56. U.S.—De Four v. U. S., Cal., 260 
F. 596, 171 C.C.A. 360, certiorari 
denied 40 S.Ct 485, 253 U.S. 487, 
64 L.Ed. 1026. 

Ga.—Smith v. State, 182 S.E. 816, 52 
GaApp. 88. 

Me.—State v. Morin, 136 A. 808, 126 
Me. 136. 

Utah.—State v. Tacconi, 171 P.2d 388, 
110 Utah 212. 

57. U.S.—De Four v. U. S., Cal., 260 
F. 596, 171 C.C.A. 360, certiorari 
denied 40 S.Ct. 485, 253 U.S. 487„ 
64 L.Ed. 1026. 
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admissible where relevant to show purpose, 58 ab¬ 
sence of mistake, 59 or the character of the house as 
a disorderly house and the character of the keep¬ 
ing. 60 Where it is otherwise relevant and pertinent, 
evidence is not to be excluded on the objection that 
it shows a violation of the liquor 61 or gambling 62 
laws; but the state may not go further and prove 
that the town where the offense was committed was 
a “no-license town,” 63 or that a warrant has been 
sworn out against accused for possessing whisky 
where such evidence illustrates no issue in the case. 64 
If admissible at all, a plea of guilty by accused to a 


charge of vagrancy can be admitted only after the 
state has shown under what section of the vagrancy 
statute accused had been charged and had pleaded 
guilty. 65 

Lotteries. In a prosecution for operating a lot¬ 
tery, evidence of similar transactions is admissible 
where relevant on the issues of the case, 66 as where 
it shows accused's presence or proprietorship, 6 ? in¬ 
tent or state of mind, 68 or guilty knowledge, 69 or 
motive, 69 * 5 or that the crime charged was part of a 
common design, plan, or scheme. 70 Relevant proof 


Utah.—State v. Tacconi, 171 P.2d 388, 
110 Utah 212. 

16 C.J. p 602 note 67. 

58. U.S.—De Pour v. U. S. f Cal., 260 
P. 596, 171 C.C.A. 360, certiorari de¬ 
nied 40 S.Ct. 485, 253 U.S. 487, 64 
L.Ed. 1026. 

59. U.S.—De Pour v. U. S., supra. 

60. Iowa.—State v. Clough, 165 N.W. 
59, 181 Iowa 783. 

Utah.—State v. Tacconi, 171 P.2d 388, 
110 Utah 212. 

18 C.J. p 1264 notes 26, 27. 

Character of inmates 

In prosecution for displaying the 
sign of an honest occupation on an 
assignation house, testimony by in¬ 
mates that accused solicited and had 
Intercourse with them is admissible 
to show knowledge of the character 
of women therein. 

Mo.—State v. Olds, 116 S.W. 1080, 
217 Mo. 305. 

Statute of limitations 

Evidence of other offenses is not 
rendered inadmissible for this pur¬ 
pose by the fact that prosecution 
thereof is barred by the statute of 
limitations. 

N.C.—State v. Hi! debran, 161 S.E. 
488, 201 N.C. 780. 

61. Ga.—Ballenger v. State, App., 4 
S.E.2d 58. 

N.J.—State v. Linker, Sup., 110 A. 
515, reversed on other grounds 111 
A. 35, 94 N.J.Law 411. 

W.Va.—State v. La Rosa, 41 S.E.2d 
121, 129 W.Va. 634. 

Wis.—Haffner v. State, 187 N.W. 173, 
176 Wts. 471. 

16 C.J. p 603 note 68. 

Serving liquor 

Liquor getting and drinking being 
a badge of the bawdyhouse, evidence 
thereof is admissible in a prosecu¬ 
tion for prostitution. 

Iowa.—State v. Burley, 165 N.W. 190, 
131 Iowa 981. 

62. Ga.—Ballenger v. State, 4 S.E. 
2d 58, 60 GaApp. 344. 

63. N.T.—People v. Jones, 84 N.E. 
61, 191 N.T. 291. 

64. Ga.—Ballenger v. State, 4 S.E. 
2d 58, 60 G&App. 344. 


65. Tex.—Bowman v. State, 164 S. 
W. 846, 73 Tex.Cr. 194. 

66. Fla.—Cali v. State, App., Ill So. 
2d 703. 

Ga.—Hodges v. State, 70 S.E.2d 48, 

85 GaApp. 617, certiorari dis¬ 
missed 71 S.E.2d 54, 209 Ga. 283— 
Frye v. State, 32 S.E.2d 410, 71 Ga. 
App. 795—South v. State, 24 S.E.2d 
416, 68 Ga.App. 835—Hall v. State, 
13 S.E.2d 868, 64 GaApp. 644, cer¬ 
tiorari denied Hall v. State of 
Georgia, 62 S.Ct. 113, 314 U.S. 659, 

86 L.Ed. 528—Lunsford v. State, 4 
S.E.2d 112, 60 Ga.App. 537, trans¬ 
ferred, see, 199 S.E. 808, 187 Ga. 
162—Johnson v. State, 187 S.E. 679, 
54 Ga.App. 260. 

La.—State v. Reinhardt, 86 So.2d 530, 
229 La 673 

N.C.—State v. Bryant, 55 S.E.2d 922, 
231 N.C. 106. 

Va.—Roy v. Commonwealth, 62 S.E. 

2d 902, 191 Va. 722. 

W.Va.—State v. Hudson, 37 S.E.2d 
553, 128 W.Va. 655, 163 A.L.R. 1265. 
Identification of accused 

Admission of evidence of a previ¬ 
ous conviction for similar offense 
was not erroneous because of failure 
to identify accused as person named 
in previous accusation. 

Ga.—Christian v. State, 30 S.E. 2d 
832, 71 Ga.App. 350—Mills v. State, 
30 S.E.2d 824, 71 GaApp. 353. 
Evidence held not inadmissible as too 
remote 

Ga.—Christian v. State, 30 S.E.2d 
832, 71 Ga.App. 350—Mills v. State, 
30 S.E.2d 824, 71 Ga.App. 353. 

Prosecution for possessing lottery 
tickets 

Md.—Purviance v. State, 44 A.2d 474, 
185 Md. 189. 

67. Or.—State v. Lee Wye, 263 P. 
60, 123 Or. 595. 

68. Ga.—Bivins v. State, 33 S.E.2d 

745, 72 GaApp. 306—Brown v 

State, 33 S.E.2d 44, 72 Ga.App. 61 
—Christian v. State, 30 S.E.2d 832 
71 GaApp. 350—Mills v. State, 3G 
S.E.2d 824, 71 Ga.App. 353- 

Thrasher v. State, 24 S.E.2d 222, 6£ 
Ga.App. 820—Hall v. State, 13 S.E 
2d 868, 64 GaApp. 644, certiorar - 
denied Hall v. State of Georgia, 62 
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S.Ct. 113, 314 U.S. 659, 86 L.Ed. 528 
—Williams v. State, 9 S.E.2d 697, 
62 Ga.App. 679—Ealey v. State, 194 
S.E. 881, 57 GaApp. 184. 

Mass.—Commonwealth v. Butynski, 
158 N.E.2d 310, 339 Mass. 151. 

N.C.—State v. Bryant, 55 S.E.2d 922, 
231 N.C. 106. 

Pa.—Commonwealth v. Zotter, 200 A 
264, 131 Pa.Super. 296. 

W.Va.—State v. Hudson, 37 S.E.2d 
553, 128 W.Va. 655, 163 A.L.R. 1265. 

Evidence of subsequent acts 

W.Va.—State v. Geene, 7 S.E.2d 90, 
122 W.Va. 51. 

69. Ga.—Frye v. State, 32 S.E.2d 
410, 71 Ga.App. 795—Thrasher v. 
State, 24 S.E.2d 222, 68 Ga.App. 820 
—Hall v. State, 13 S.E.2d 868, 64 
Ga.App. 644, certiorari denied Hall 
v. State of Georgia, 62 S.Ct 113, 
314 U.S. 659, 86 L.Ed. 528—Wil¬ 
liams v. State, 9 S.E.2d 697, 62 Ga. 
App. 679—Lewis v. State, 195 S.E. 
285, 67 Ga.App. 340—Guthas v. 
State, 187 S.E. 847, 54 Ga-App. 217. 

N.C.—State v. Bryant, 55 S.E.2d 922, 
231 N.C. 106. 

Or.—State v. Lee Wye, 263 P. 60, 123 
Or. 595. 

Vt.—State v. Hirsch, 100 A 877, 91 
Vt. 330. 

69.5 Ga.—Brown v. State, 33 S.E.2d 
44, 72 Ga.App. 61—Mills v. State, 
30 S.E.2d 824, 71 Ga.App. 353. 

W.Va.—State v. Hudson, 37 S.E.2d 
553, 128 W.Va. 655, 163 A.L.R. 1265 
—State v. Geene, 7 S.E.2d 90, 122 
W.Va. 51. 

70. Ga.—Hodges v. State, 70 S.E.2d 
48, 85 GaApp. 617, certiorari dis¬ 
missed 71 S.E.2d 543, 209 Ga. 283 
—Hall v. State, 13 S.E.2d 868, 64 
Ga.App. 644, certiorari denied Hall 
v. State of Georgia, 62 S.Ct. 113, 
314 U.S. 659, 86 L.Ed. 528—Lewis 
v. State, 195 S.E. 285, 57 GaApp. 
340. 

Mass.—Commonwealth v. Butynski, 
158 N.E.2d 310, 339 Mass. 151. 

N.C.—State v. Bryant, 55 S.E.2d 922, 
231 N.C. 106. 

Pa.—Commonwealth v. Zotter, 200 A 
264, 131 Pa.Super. 296. 

W.Va.—State v. Hudson, 37 S.E.2d 
653, 128 W.Va. 655, 163 AL.R. 1265. 
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of the offense is admissible notwithstanding it may 
incidentally prove another distinct offense. 70 * 6 

On the other hand, evidence of independent of¬ 
fenses not tending to prove the crime charged is 
inadmissible. 70 * 10 Evidence not necessarily showing 
that accused was guilty of another crime is not in¬ 
admissible as charging another offense. 70 * 15 

Malicious mischief or destruction of property . In 
a prosecution for malicious mischief or destruction 
of property, evidence of similar offenses is admis¬ 
sible where it tends to prove intent, 71 motive, 72 
guilty knowledge, 73 malice, 74 identity, 75 or a com¬ 
mon plan or design; 76 and relevant proof of other 
matters in issue is not inadmissible because it may 
tend to disclose the commission of another of¬ 
fense. 76 * 6 On the other hand, evidence of another 
similar offense not otherwise relevant to the issues 
of the case is inadmissible in a prosecution for 
malicious mischief, 76 * 10 or for willfully injuring 
another’s property; 76 * 15 and it has been held that 
evidence of other crimes committed by accused is 
inadmissible to show intent, absence of mistake, or 
accident, as intent in such cases may be inferred 
from the manner of the act charged and scienter and 
purpose are not of the essence of the issue. 76 * 20 


CRIMINAL LAW § 691(40) 

Nonsupport . In a prosecution for neglecting or 
refusing to support his wife or minor children, ev¬ 
idence of accused’s neglect before or after the time 
charged may be considered; 77 and such evidence is 
admissible to show intent and motive. 77 * 5 However, 
evidence that accused attempted a criminal assault on 
one of his daughters is inadmissible. 78 Where other 
testimony in the case renders it proper to fix the 
date of arrest of accused in a former prosecution, 
the admission in evidence of the complaint, warrant, 
return, and recognizance in the former prosecution 
for the sole purpose of fixing the date of arrest, and 
not in support of the present charge, is proper. 79 

Obstructing justice . In a prosecution for at¬ 
tempting to prevent officers of the law from search¬ 
ing accused’s premises, under the authority of a 
warrant, evidence that moonshine whisky was found 
on the premises is wholly immaterial and inadmis¬ 
sible. 80 On the other hand, on trial of a charge of 
hindering a witness, evidence may be offered to 
rebut a theory of defense even though it discloses 
accused’s guilt of another offense. 80 * 5 

Obstructing roads and tracks . In a prosecution 
for obstructing a road, it cannot be shown that ac¬ 
cused had obstructed another road, or the same one 


Evidence of subsequent acts 

W.Va.—State v. Geene, 7 S.E.2d 90, 
122 W.Va. 51. 

70.5 D.C.—Shettel v. TJ. S. f 113 F.2d 
34, 72 App.D.C. 250. 

70.10 Fla.—Adams v. State, 13 So. 

2d 610, 153 Fla. 68. 

Ga.—Phillips v. State, 108 S.E.2d 721, 
99 Ga.App. 424—Vaughn v. State, 
103 S.E.2d 101, 97 Ga.App. 406— 
Pilcher v. State, 85 S.E.2d 618, 91 
Ga.App. 428. 

Mo.—State v. Jackson, App., 220 S.W. 
2d 779. 

Tex.—Urban v. State, 253 S.W.2d 38, 
158 Tex.Cr. 106. 

Custody or control of shares 
Unlawful custody or control of 
memoranda of shares in a scheme of 
chance in violation of city ordinance 
was not such an offense as would 
permit introduction of evidence of 
commission of other offenses to show 
scienter or a scheme of operation. 
Ohio.—City of Columbus v. Tread¬ 
well, App., 65 N.E.2d 720. 

70-15 Possession of pistol 
Ga.—Clay v. State, 95 S.E.2d 471, 94 
GaA.pp. 553. 

71. Ill.—People v. Novotny, 20 N.E. 
2d 34, 371 Ill. 58. 

Ind.—Smith v. State, 21 N.E.2d 709, 
215 Ind. 629. 

Kan.—State v. Bethea, 337 P.2d 684, 
184 Kan. 432. 


Prosecution for unlawful cutting' of 
trees 

Ga.—Lewis v. State, 15 S.E.2d 624, 
65 Ga.App. 214. 

Conspiracy to destroy pipe line 

Ill.—People v. Meisenhelter, 47 N.E. 
2d 108, 317 Ill.App. 511. 

72. Ga.—Lewis v. State, 15 SP3.2d 
624, 65 Ga^App. 214. 

Ill.—People v. Novotny, 20 N.E.2d 34, 
371 Ill. 58. 

People v. Meisenhelter, 47 N.E.2d 
108, 317 Ill.App. 511. 

Ind.—Smith v. State, 21 N.E.2d 709, 
215 Ind. 629. 

Kan.—State v. Bethea, 337 P.2d 684, 
184 Kan. 432. 

Pa.—Commonwealth v. Taylor, 65 Pa. 
Super. 113. 

73. Ind—Smith v. State, 21 N.E.2d 
709, 215 Ind. 629. 

74. Kan.—State v. Bethea, 337 P.2d 
684, 184 Kan. 432. 

Pa.—Commonwealth v. Taylor, 65 Pa. 
Super. 113. 

75. Ind.—Smith v. State, 21 N.E.2d 
709, 215 Ind. 629. 

76. Ill.—People v. Novotny, 20 NJE. 
2d 34, 371 HI. 58. 

Ind.—Smith v. State, .21 N.E.2d 709, 
215 Ind. 629. 

Kan.—State v. Bethea, 337 P.2d 684, 
184 Kan. 432. 

Minn.—State v. Connelly, 82 N.W.2d 
489, 249 Minn. 429. 
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76.5 Prosecution for damage to pris¬ 
on building 

Mo.—State v. Hendrix, 310 S.W.2d 
852. 

76.10 Iowa.—State v. Porter, 294 N. 
W. 898, 229 Iowa 882. 

N.Y.—People v. Edwards, 26 N.E.2d 
957, 282 N.Y. 413. 

76.15 N.Y.—People v. Horie, 16 N.Y. 

S.2d 235, 258 App.Div. 246. 

76.20 Iowa.—State v. Porter, 294 N. 
W. 898, 229 Iowa 882. 

77. Cal.—People v. Winn, 210 P.2d 
75, 94 CJL2d 169. 

Minn.—State v. Wood, 209 N.W. 529, 
168 Minn. 34. 

Miss.—Whittington v. State, 88 So. 
2d 115, 228 Miss. 550—Fortenberry 
v. State, 86 So.2d 663, 227 Miss. 666 
—Williams v. State, 43 So.2d 889, 
207 Miss. 816. 

Okl.—O'Donley v. State, 219 P.2d 259, 
91 Okl.Cr. 352. 

16 C.J. p 607 note 72—46 CJ*. p 1361 
notes 59-61. 

77.5 Miss.—Whittington v. State, 88 
So.2d 115, 228 Miss. 550. 

78. Okl.—Washington v. State, 209 
P. 967, 22 Okl.Cr. 69. 

79. Mich.—People v. Schelske, 153 
N.W. 781, 187 Mich. 497. 

80. Wash.—State v. Heimbigner, 242 
P. 654, 137 Wash. 4*. 

80.5 Pa.—Commonwealth v. Morri¬ 
son, 118 A.2d 263, 180 Pa.Super. 
133, certiorari denied 77 S.Ct. 81, 
352 U.S. 823, 1 L.Ed.2d 47. 
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at another time. 81 Where persons accused are 
charged with having placed an obstruction on a rail¬ 
road track, and they introduce evidence to show that 
it was done inadvertently, evidence that they placed 
a similar obstruction on the same track at a short 
distance from the first one, on the same evening, is 
admissible to negative the idea of inadvertence. 82 

Offenses as to animals . On a trial for unlawfully 
killing or injuring an animal, 83 or for unlawfully 
pasturing sheep on a cattle range, 84 evidence is not 
admissible which shows, or tends to show, that ac¬ 
cused has committed a crime wholly independent of, 
and not tending to prove that he committed, the 
offense for which he is on trial. However, evidence 
of other offenses is admissible to prove identifica¬ 
tion of accused, 84 - 5 his intent, 85 or the motive or 
purpose of the killing or injury. 86 

On a trial for changing the brands of animals 
with intent to steal, evidence of other offenses is 
admissible to identify accused as the person com¬ 
mitting the offense charged, 87 or to show a common 
plan or scheme to commit the offense charged and 
the other offenses. 88 

Offenses as to children. In prosecutions for of¬ 
fenses as to children, evidence revealing the commis¬ 
sion of other offenses is admissible when 88 - 5 and 
only when, 88 * 10 it tends to prove the issues involved. 
The offense of cruelly or unlawfully punishing a 
child not being a continuous one, the state may not 
prove distinct whippings as constituting the offense 
charged, 80 but it is entitled to introduce evidence 
of such distinct whippings on the issue of accused's 
good faith in administering the whipping charged. 90 

In a prosecution for neglecting to send a child to 
school, evidence of other absences of the child, be¬ 


fore and after the absence charged, is evidence of 
distinct and independent crimes and inadmissible; 91 
but in a prosecution for buying junk from a boy 
under sixteen years of age, evidence of purchases 
of junk from other boys is admissible in order to 
show a system, plan, or scheme. 92 Where the 
gravamen of the offense is the selling of beer to the 
minor, evidence of prior sales by accused to the 
minor is admissible to show the latter's tendency 
toward delinquency. 93 

Nonsupport of children is considered in this sub¬ 
division under the heading “Nonsupport,” and lewd¬ 
ness and carnal abuse, supra §§ 691 (31), 691 (35). 

Offenses as to explosives . In a prosecution for 
the procurement of a dynamite bomb, evidence of 
another offense is admissible where relevant to 
show intent to use it unlawfully; 94 in a prosecution 
for the unlawful possession of dynamite with intent 
to use it for destructive purposes, evidence of other 
offenses is admissible where necessary or pertinent 
to the proof of the crime charged; 95 and in a 
criminal case concerning the wrecking of a streetcar 
with dynamite, evidence of an attempt by accused 
to commit a similar crime on the same night is ad¬ 
missible to show plan. 96 

Offenses as to health. In a prosecution for car¬ 
rying on a slaughterhouse in a manner injurious to 
the health of those residing in the vicinity, evidence 
relevant to the proof of the crime charged is not 
to be excluded because it also involves proof of the 
separate offense of polluting a stream or leaving a 
dead animal on accused's premises. 97 Where a 
restaurant keeper is tried for failure to provide 
his women employees with proper seats when not 
engaged in active duties, evidence that he was once 
fined for selling rotten meat is inadmissible. 98 


81. Tex.—Cates v. State, 277 SW. 
1075, 102 Tex.Cr. 449. 

16 C.J. p 607 note 75. 

82. Tex.—Stanfield v. State, 62 S.W. 
917, 43 Tex.Cr. 10. 

83. Gal—Williams v. State, 180 S.E. 
369, 51 Ga.App. 319. 

N.Y,—People v. Portman, 213 N.Y.S. 

532, 215 App.Div. 282. 

Tex.—Smith v. State, Cr., 24 S.W. 27. 

84. Idaho.—State v. Bidegain, 201 P. 
312, 34 Idaho 365. 

848 Utah.—State v. Pollock, 129 P. 
2d 554, 102 Utah 587. 

85. Mo.—State v. Schyhart, 199 SW. 
205. 

Utah.—State v. Pollock, 129 P.2d 554, 
102 Utah 5*7. 

86 . Colo.—Jaynes v. People, 99 P. 
325, 44 Colo. 536, 16 Ann.Cas. 787. 

Ohio.—Brown v. State, 26 Ohio St. 
176. 


Utah.—State v. Pollock, 129 P.2d 554, 
102 Utah 587. 

3 C.J. p 171 note 18. 

87. Ariz.—Holder v. State, 253 P. 
629, 31 Ariz. 357. 

88. Ariz.—Holder v. State, supra. 
888 Prosecution for abandonment 

or neglect of child 
Ga.—Heard v. State, 54 S.E.2d 495, 
79 Ga.App. 601. 

Miss.—Nobles v. State, 77 So.2d 674, 
223 Miss. 24. 

Okl.—O’Donley v. State, 219 P.2d 259, 
91 Okl.Cr. 352. 

88.10 Prosecution for concealment 
of birth of bastard child 
Ky.—Hutsell v. Commonwealth, 243 
S.W.2d 898. 

89. Mich.—People v. Loomis, 126 N. 
W. 985, 161 Mich. 651. 

90. Mich.—People v. Loomis, supra. 
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91. Yt.—State v. Burroughs, 145 A. 
260, 102 Vt. 83. 

92. Ariz.—Cummings v. State, 178 P. 
776, 20 Ariz. 176. 

93. Cal.—People v. Baker, 175 P. 88, 
38 C.A. 28. 

94. Ill.—People v. Catuara, 193 N.E. 
199, 358 Ill. 414. 

95. Cal.—People v. Fitzgerald, 58 P. 
2d 718, 14 C.A.2d 180, certiorari 
denied Fitzgerald v. People of 
State of California, 57 S.Ct. 115, 
299 U.S. 593, 81 L.Ed. 437. 

96. Ga.—Gunter v. State, 92 S.E. 314, 
19 Ga.App. 772. 

97. Tex.—Moore v. State, 194 S.W. 
1112, 81 Tex.Cr. 302. 

98. Tex.—Glanges v. State, 220 S. 
W. 95, 87 Tex.Cr. 158. 
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Offenses as to mails . Generally, in prosecutions 
for offenses as to mails, evidence relevant to the 
offense charged is admissible notwithstanding it dis¬ 
closes the commission of an independent crime. 98 * 5 
Accordingly, on a trial for using the mails in con¬ 
nection with a scheme to defraud, evidence of ac¬ 
cused's connection with similar letters, advertise¬ 
ments, writings, frauds, ventures, or transactions is 
admissible where relevant on the issues of the case, 99 
as where it shows fraudulent intent, 1 knowledge, 2 
motive, 3 the nature or character of the scheme, 4 S. its 
falsity, 6 or a general or common plan or scheme to 


defraud, 6 or where the other offense is so interwoven 
with the one charged that proof of one is proof of 
the other. 7 Also, evidence is not objectionable as 
revealing another offense where it is relevant and 
admissible as tending to defeat the defensive theory 
or rebut a special defense. 7 - 5 

While there is authority restricting admissible evi¬ 
dence to transactions occurring before the commis¬ 
sion of the offense charged, 8 other authority admits 
evidence of subsequent transactions, 9 if not too 
remote in point of time. 10 Evidence of accused's 


98.5 U.S.—U. S. v. Epstein, C.C.A.N. 
Y., 154 F.2d 806, certiorari denied 
66 S.Ct. 1350, 328 U.S. 858, 90 L. 
Ed. 1629. 

Mall concerning procuring of abortion 
U.S.—’Weathers v. U. S., C.C.A.Fla., 
126 F.2d 118, certiorari denied 62 
S.Ct. 1267, 316 U.S. 681, 86 LJEd. 
1574. 

99. U.S.—’Weiss v. U. S., C.C-A.La., 
122 F.2d 675, certiorari denied 62 
S.Ct. 300, 314 U.S. 687, 86 L.Ed. 550, 
rehearing denied 62 S.Ct. 478, 314 
U.S. 716, 86 L.Ed. 570—Simons v. 
U. S., C.C.A.Wash., 119 F.2d 539, 
certiorari denied 62 S.Ct. 78, 314 U. 
S. 616, 86 L.Ed. 496—U. S. v. Gra¬ 
ham, C.CAJST.Y., 102 F.2d 436, cer¬ 
tiorari denied Graham v. U. S., 59 
S.Ct. 1041, 307 U.S. 643, 83 L.Ed. 
1524, and Heed v. U. S., 59 S.Ct. 
1041, 307 U.S. 643, 83 L.Ed. 1524— 
Vause v. U. S., C.CANX, 53 F.2d 
346, certiorari denied 52 S.Ct. 37, 
284 U.S. 661, 76 L.Ed. 560—Buhler 
v. U. S., C.C.A.Cal., 33 F.2d 382— 
Clapp v. U. S., C.C.A.Kan., 18 F.2d 
906, certiorari denied 48 S.Ct. 85, 
275 U.S. 548, 72 L.Ed. 419—Austin 
v. U. S., C.C.A.Cal., 4 F.2d 774. 

U. S. v. Gilbert, D.C.Ohio, 31 F. 
Supp. 195. 

1. U.S.—U. S. v. Feldman, C.C.A.N. 
Y., 136 F.2d 394, affirmed 64 S.Ct. 
1082, 322 U.S. 487, 88 L.Ed. 1408, 
154 A.L.R. 982, rehearing denied 65 
S.Ct. 26, 323 U.S. 811, 89 L.Ed. 646 

—U. S. v. Reiburn, C.C.A.N.Y., 127 

F.2d 525—Weiss v. U. S., C.OA.La., 
120 F.2d 472, rehearing denied 122 
F.2d 675, certiorari denied 62 S.Ct. 
300, 314 U.S. 687, 86 L.Ed. 550, re¬ 

hearing denied 62 S.Ct. 478, 314 U. 

S. 716, 86 L.Ed. 570—Shreve v. U. 
S„ C.CA..Ariz., 103 F.2d 796, certio¬ 
rari denied 60 S.Ct. 84—Troutman 
v. U. S., C.C.A.C 0 I 0 ., 100 F.2d 628— 
Johnson v. U. S. f C.C-A.Ky., 82 F. 
2d 500, certiorari denied 56 S.Ct. 
957, 298 U.S. 688, 80 L.Ed. 1407— 
Har tzell v. U. S., C.C.A.Iowa, 72 F. 
2d 569, certiorari denied 55 S.Ct. 
216, 293 U.S. 621, 79 L.Ed. 708— 
Norcott v. U. S., C.C.A.I11., 65 F.2d 
913, certiorari denied U. S. v. Nor- 
cott, 54 S.Ct. 130, 290 U.S. 694, 78 
L.Ed. 597—U. S. v. Bennett, 54 S. I 


Ct. 130, 290 U.S. 694, 78 L.Ed. 597, 
U. S. v. Packer, 54 S.Ct. 130, 290 
U.S. 694, 78 L.Ed. 597, U. S. v. Car- 
roll, 54 S.Ct. 130, 290 U.S. 694, 78 
L.Ed. 597, and U. S. v. Needham, 

54 S.Ct. 130, 290 U.S. 694, 78 L.Ed. 
597—U. S. v. Sprinkle, C.C.A.N.Y., 
57 F.2d 968—Hatem v. U. S., C.C.A. 
N.C., 42 F.2d 40, certiorari denied 
51 S.Ct. 103, 282 U.S. 887, 75 L.Ed. 
782—Kaplan v. U. S., C.C.A.N.Y., 
18 F.2d 939—Kercheval v. U. S., C. 
C.A.Ark., 12 F.2d 904, reversed on 
other grounds 47 S.Ct. 582, 274 U.S. 
220, 71 L.Ed. 1009—Le More v. U. 

S., La., 253 F. 887, 165 C.CjA 367, 
certiorari denied 39 S.Ct. 184, 248 
U.S. 586, 63 L.Ed. 434—Freeman v. 
U. S., Cal., 243 F. 353, 156 C.C.A. 
133, certiorari denied 39 S.Ct. 258, 
249 U.S. 600, 63 L.Ed. 796—Shea v. 
U. S., Ohio, 236 F. 97, 149 C.C.A. 
307. 

U. S. v. Gilbert, D.C.Ohio, 31 F. 
Supp. 195. 

U. S. v. Flemming, D.C.N.D., 18 F. 
907. 

16 C.J. p 611 note 57—49 C.J. p 1219 
note 11. 

Transactions conducted a year pri¬ 
or to those charged in the Indictment 
were held not so remote in time that 
the court might not, in its discre¬ 
tion, permit them to be proved. 

U.S.—Packer v. U. S., N.Y., 106 F. 
906, 46 C.C.A. 35. 

2. Iowa.—Hartzell v. U. S., C.C.A. 
Iowa, 72 F.2d 569, certiorari denied 

55 S.Ct. 216, 293 U.S. 621, 79 L.Ed. 
708. 

3. U.S.—Shushan v. U. S., C.C.A.La., 
117 F.2d 110, 133 A.L.R. 1040, cer¬ 
tiorari denied 61 S.Ct. 1085, 313 U. 
S. 574, 85 L.Ed. 1531, rehearing de¬ 
nied 62 S.Ct. 53, 314 U.S. 706, 86 
LJBd. 564, certiorari denied New¬ 
man v. U. S., 61 S.Ct. 1086, 313 U.S. 
574, 85 L.Ed. 1532, rehearing denied 
62 S.Ct. 53, 314 U.S. 706, 86 L.Ed. 
564, certiorari denied Miller v. U. 

S., 61 S.Ct. 1086, 313 U.S. 574, 85 
L.Ed. 1532, rehearing denied 62 S. 
Ct. 53, 314 U.S. 706, 86 L.Ed. 564, 
certiorari denied Waguespack v. U. 

S., 61 S.Ct. 1086, 313 U.S. 574, 85 
L.Ed. 1532, rehearing denied 62 S. 
Ct, 53, 314 U.S. 706, 86 L.Ed. 564— 
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TT. S. V. Dubrin, C.C.A.N.Y., 98 F.2d 
499, certiorari denied 58 S.Ct. 644, 
303 U.S. 646, 82 L.Ed. 1107, and 
Weinstein v. U. S., 58 S.Ct. 644, 303 
U.S. 646, 82 L.Ed. 1107—Johnson 
v. U. S., C.CJU£y., 82 F.2d 500, cer- 
tiorari denied 56 S.Ct. 957, 298 U.S. 
688, 80 L.Ed. 1407—Shea v. U. S., 
Ohio, 236 F. 97, 149 C.C.A. 307. 

U. S. v. Gilbert, D.C.Ohio, 31 F. 
Supp. 195. 

4, U.S.—Hartzell v. U. S., C.C.A. 
Iowa, 72 F.2d 569, certiorari denied 
55 S.Ct. 216, 293 U.S. 621, 79 L.Ed. 
708—Kercheval v. U. S., C.C-A.Ark., 
12 F.2d 904, reversed on other 
grounds 47 S.Ct. 582, 274 U.S. 2 20, 

71 L.Ed. 1009. 

5. U.S.—Hartzell v. U. S., C.C.A. 
Iowa, 72 F.2d 569, certiorari denied 
55 S.Ct. 216, 293 U.S. 621, 79 L.Ed. 
708. 

8. U.S.—McLendon v. U. S., C.C.A. 
Tenn., 13 F.2d 777—Grant v. U. S., 
C.C.A.Ky„ 268 F. 443, certiorari de¬ 
nied 41 S.Ct. 538, 256 U.S. 700, 65 
L.Ed. 1178—MacKnight v. U. S„ C. 
CA..Mass., 263 F. 832, certiorari 
denied 40 S.Ct. 686, 253 U.S. 493, 64 
L.Ed. 1029. 

U. S. v. Gilbert, D.C.Ohio, 31 F. 
Supp. 195. 

7. U.S.—Parker v. U. S., N.Y., 203 F. 
950, 122 C.CAu 252. 

7.5 U.S.-’Weiss v. U. S., C.OA.La^ 
122 F.2d 675, certiorari denied 62 
S.Ct. 300, 314 U.S. 687, 86 L.Ed. 
550, rehearing denied 62 S.Ct. 478, 
314 U.S. 716, 86 L.Ed. 570—Simons 
v. U. S., C.C-A.Wash., 119 F.2d 539, 
certiorari denied 62 S.Ct. 78, 314 U. 
S. 616, 86 L.Ed. 496. 

8. U.S.—McLendon v. U. S., C.C.A. 
Tenn., 13 F.2d 777. 

9. U.S.—Morris v. U. S„ C.C.A.La* 
112 F.2d 522, certiorari denied 61 
S.Ct. 41, 311 U.S. 623, 85 L.Ed. 418 
—Shreve v. U. S., C.C.A.Ariz., 103 
F.2d 796, certiorari denied 60 S.Ct. 
84—Hartzell v, U. S. f C.C.A.Iowa* 

72 F.2d 569, certiorari denied 55 S. 
Ct. 216, 293 U.S. 621, 79 L.Ed. 708. 

10. U.S.—Hatem v. U. S., C.CAN.C., 
42 F.2d 40, certiorari denied 51 S. 
Ct. 103, 282 U.S. 887, 75 L.Ed. 782 
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commission or conviction of other offenses uncon¬ 
nected with the crime charged, especially when re¬ 
mote in time, 11 is inadmissible. 12 Evidence of ac¬ 
cused’s incarceration in jail at the time that he wrote 
one of the letters in question is relevant on his ability 
to pay for the property to be obtained by the 
scheme. 13 Proof of the success of the scheme is at 
the most surplusage and is not objectionable as show¬ 
ing other offenses. 14 

In a prosecution for unlawfully using the mails 
for circulating seditious and anarchistic matter, ev¬ 
idence of other publications of accused expressing 
anarchistic and seditious sentiments is admissible to 
show intent, although it involves proof of other 
crimes ; 15 and in a prosecution for altering a postal 
money order, testimony that accused was tried in a 
state court for a similar crime is admissible where 
it serves to identify accused. 16 

Where accused is changed with stealing from the 
mail, evidence of connected state crimes subsequent 
to the alleged mail theft may be properly admit¬ 
ted. 16 - 5 Further, in a prosecution of this nature, 
evidence that accused committed other crimes and 
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was a racketeer would be inadmissible if not rele¬ 
vant to any issue; but testimony complained of as 
being of this character is not objectionable where 
accused is not definitely referred to. 17 In a prosecu¬ 
tion for depositing obscene matter in the mails, proof 
of the subsequent commission of another crime has 
been held irrelevant and inadmissible. 18 

Offenses as to motor vehicles . In prosecutions 
for motor vehicle offenses, evidence concerning 
other violations, not related to the offense charged, 
and having no relevance to the issues involved, ordi¬ 
narily is inadmissible; 18 * 5 but relevant evidence is 
not excluded because it may disclose the commission 
of another offense by accused. 18 * 10 Accordingly, in 
a prosecution for driving while intoxicated, 19 or for 
reckless driving, 20 evidence of other, including simi¬ 
lar, offenses committed by accused is not admissible 
to show his guilt of the particular offense charged; 
but it has been held that, on a trial for driving while 
intoxicated, evidence that at the time he was arrested 
accused had a quart of whiskey in his possession is 
so logically related that it tends to prove the offense 
charged, 21 and relevant proof of the offense charged 


—Moffatt v. U. S., Mo., 232 F. 522, 
146 C.C.A. 480. 

Transaction occurring 1 more th.an a 
year alter commencing 1 the prosecu¬ 
tion was held inadmissible, as being 
so far removed as to throw no light 
on the question of intent at the time 
of forming the alleged scheme to de¬ 
fraud. 

U.S.—Kercheval v. U. S., C.CA.Ark., 
12 F.2d 904, reversed on other 
grounds 47 S.Ct. 582, 274 TJ.S. 220, 
71 L.Ed. 1009. 

11. U.S.—Register v. U. S., La., 186 
F. 624, 108 C.C.A. 488—Dyar v. U. 
S., La., 186 F. 614, 108 C.CA. 478. 

12. U.S.—Belvin v. U. S., C.A.FIa., 
273 F.2d 583—Simons v. U. S., C.C. 
A.Wash., 119 F.2d 539, certiorari 
denied 62 S.Ct. 78, 314 U.S. 616, 86 
L.Ed. 496—Lee v. U. S.. C.C.A.Ga. f 
91 F.2d 326, certiorari denied 58 S. 
Ct. 263, 302 U.S. 745, 82 L.Ed. 576 
—Stern v. U. S., N.Y., 223 F. 762, 
139 C.C.A. 292—Scheinburg v. U. S., 
N.Y., 213 F. 757, 130 C.C.A. 271, 
Ann.Cas.l914D 1258. 

13. U.S.— 1 Tucker v. U. S., Ky., 224 
F. 833, 140 C.C.A. 279. 

14. U.S.—Bettman v. U. S., Ohio, 
224 F. 819, 140 C.C.A. 265. 

15. U.S.—Magon v. U. S., Cal., 260 
F. 811, 171 C.C.A. 537. 

16. U.S.—I>ean v. U. S., Ga., 246 F. 
568, 158 C.CA 538. 

16.5 U.S.—Green v. U. S. ( C.A.Mass., 
176 F.2d 541. 

17. U.S.—Touhy v. U. S. f C.CA 
Minn., 88 F.2d 930. 


18. U.S.—Safter v. U. S., Ark., 87 F. 
329, 31 C.C.A. 1. 

49 C.J. p 1196 note 14. 

18.5 Ala.—Rainey v. State, 12 So.2d 
106, 31 AlaApp. 66. 

Statute held inapplicable 

Statute providing that any acts of 
accused tending to show motive, in¬ 
tent, or absence of mistake, may be 
shown in evidence, notwithstanding 
that proof may tend to show com¬ 
mission of another or subsequent 
crime by accused, had no application 
to charge of unlawful killing of an¬ 
other while operating motor vehicle, 
or driving motor vehicle at excessive 
rate of speed, or operating motor ve¬ 
hicle while under influence of intox¬ 
icating liquor. 

Ohio.—State v. Hickman, 141 N.E.2d 
202, 102 Ohio App. 78—State v. 
Crawford, App., 105 N.E.2d 443. 

18.10 Cal.—People v. Stone, 318 P. 

2d 25, 155 C.A.2d 259. 

Prcseoutioa for unlawful driving or 
taking of a vehicle 
Cal.—People v. Quinsberry, 311 P.2d 
99, 151 CA2d 157—People v. Neal, 
104 P.2d 555, 40 CA2d 115. 

19. Ala.—Rainey v. State, 12 So.2d 
106, 31 AlaApp. 66. 

Cal.—People v. Martin, 276 P.2d 43, 
128 C.A.2d 724—People v. Alfonso, 
246 P. 818, 77 C.A. 377. 

Ga.—Harper v. State, 86 S.E.2d 7, 
91 GaApp. 456. 

Idaho.—State v. Miller, 88 P.2d 526, 
60 Idaho 79. 

Ohio.—City of Columbus v. Glover, 
Com.PL, 138 N.E.2d 32. 
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Okl.—Jackson v. State, Cr., 308 P.2d 
323—Martin v. State, 235 F.2d 959, 
94 Okl.Cr. 340. 

Pa.—Commonwealth v. Kornafel, 22 
Leh.L.J, 45. 

S.D.—City of Sioux Falls v. Johnson, 
100 N.W.2d 750. 

Tenn.—Littleton v. State, 249 S.W.2 d 
894, 193 Tenn. 674. 

Tex.—Kassner v. State, 279 S.W.2d 
341, 161 Tex.Cr. 649—Gonzales v. 
State, 261 S.W.2d 577, 159 Tex.Cr. 
108—McDaniel v. State, 239 S.W.2d 
630, 166 Tex.Cr. 126—Burton v. 

State, 194 S.W.2d 398, 149 Tex.Cr. 
327—King v. State, 99 S.W.2d 919, 
131 Tex.Cr. 445. 

Utah.—State v. Stewart, 171 F.2d 383, 
110 Utah 203. 

42 C.J. p 1335 note 56. 

Evidence held inadmissible to show 
system 

Tex.—Burton v. State, 194 S.W.2d 
398, 149 Tex.Cr. 327. 

Statute held net to authorize use of 
evidence of prior convictions 
Ohio.—State v. Hickman, 141 N.E.2d 
202, 102 Ohio App. 78—State v. 
Crawford, App., 105 N.E.2d 443. 

Evidence held not to raise inferenoe 
of prior offense 

Del—Halko v. State, 145 A.2d 84, 1 
Storey 328. 

20. Ala.—Gladden v. State, 112 So. 
541, 22 AlaApp. 85—Douglass v. 
State, 114 So. 479, 22 Ala.App. 255. 

21. Ga.—Cavender v. State, 169 SJS. 
253, 46 Ga.App. '782. 
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is not inadmissible because it merely incidentally dis¬ 
closes other offenses. 21 - 6 

In prosecutions for driving with a suspended 
license, evidence disciosing other offenses may be 
admissible, 21 - 10 or may be inadmissible, 21 - 16 de¬ 
pending on its connection with the crime charged 
and its relevance to the issues involved. On a trial 
for failing to stop and render assistance, evidence 
of reckless and negligent driving prior and subse¬ 
quent to the commission of the offense charged has 
been held so closely related thereto as to be admis¬ 
sible, on the ground that proof of one tends to prove 
the other; 22 and, on a trial for failure to keep to 
the right of the road, evidence that, on a previous 
occasion accused was arrested with liquor in his 
custody has been held admissible. 23 However, in a 
prosecution for leaving the scene of an accident, it 
may be improper to introduce evidence as to driving 
without a license. 23 * 6 

In a prosecution for interstate transportation of a 
stolen motor vehicle, evidence tending to prove the 
crime charged is admissible although it incidentally 
discloses the commission of another offense. 23 - 10 
Accordingly, proof of other criminal conduct may be 
admitted where relevant to the issues of accused’s 
guilty knowledge and intent, 23 - 16 or where showing 
method and scheme. 23 * 20 

Offenses by public officers . When a question of 
good or bad faith in the performance or nonper¬ 
formance of an official duty is involved, evidence of 
similar acts of commission or omission, occurring at 
about the same time, is admissible as tending to 
prove the issue; 24 and, generally, in the prosecu¬ 
tion of a public officer, evidence of a related offense 


is admissible to establish common scheme or pur¬ 
pose. 24 - 6 So, in a prosecution against a public official 
for auditing and allowing a fraudulent claim, 25 for 
executing a fraudulent warrant, 26 for making of a 
false entry with intent to defraud, 26 - 5 or for mis¬ 
applying public funds, 26 - 10 evidence of similar trans¬ 
actions is admissible where relevant to show intent, 
guilty knowledge, or plan. 

Where a notary public is being tried for willfully 
certifying falsely to the acknowledgment of a mort¬ 
gage, evidence of the false certification by him of 
the acknowledgments of other mortgages, in which 
other persons were the mortgagors, is admissible 
on the question of intent; 27 and in a prosecution 
for neglect of duty, evidence of similar negligent 
failures to act, although disclosing the commission 
of other offenses barred by limitations, is admissi¬ 
ble where relevant to prove that the neglect charged 
was willful. 28 In a prosecution against a police 
officer for permitting houses of prostitution to op¬ 
erate, evidence of his previous transactions with 
the operators of the houses is admissible, although 
involving proof of other offenses, barred by limita¬ 
tions, where all the transactions show a continuity 
from their inception to the time of the offense 
charged, and where such evidence has a natural 
tendency to establish the facts at issue. 29 

On the other hand, in a prosecution concerning the 
alteration and falsification of public records, 29 * 5 or 
in a prosecution for fraud in office, 30 evidence of an 
unrelated collateral offense is inadmissible to prove 
the commission of the acts charged. 

Shooting at dwelling. Where accused is charged 
with maliciously shooting at or into an occupied 


21J5 D.C.—Price v. District of Co¬ 
lumbia, Mun.App., 54 A.2d 142. 
Tex.—Finley v. State, Cr., 312 S.W.2d 
956. 

Disclosure of prior like convictions 
Tenn.—Frost v. State, 314 S.W.2d 33. 
Presence of pistol in automobile 
Tex.—Ross v. State, Cr. f 334 S.W.2d 
174. 

Evidence offered to rebut defensive 
theory 

Tex.—Hamilton v. State, 274 S.W.2d 
699, 161 Tex.Cr. 81. 

21.10 N.D.—State v. Ruble, 40 N.W. 
2d 794, 77 N.D. 79. 

21.15 Tex.—Hines v. State, 248 S.W. 
2d 156, 157 Tex.Cr. 205. 

22. Pa.—Commonwealth v. Barnes, 
46 Dauph.Co. 294. 

23. Ga.—Maner v. State, 181 S.E. 
856, 181 Ga. 254. 

23.5 Ala.—Stanford v. State, 110 So. 
2d 641, 40 Ala.App. 220. 


23.10 U.S.—O’Dell v. IT. S., CA-Colo., 
251 F.2d 704. 

23.15 U.S.—Williams v. U. S., C.A. 
Mo., 272 F.2d 40—U. S. v. Antrob- 
us, CA.Pa., 191 F.2d 969, certiorari 
denied 72 S.Ct. 637, 343 TJ.S. 902, 
96 LJEd. 1321, rehearing: denied 72 
S.Ct. 772, 343 U,S. 937, 96 L.Ed. 
1344. 

23.20 U.S.—Williams v. U. S„ C.A. 
Mo., 272 F.2d 40. 

24. Ark.—Speer v. State, 198 S.W. 
113, 130 Ark. 457—Bledsoe v. State, 
197 S.W. 17, 130 Ark. 122—How¬ 
ard v. State, 82 S.W. 196, 72 Ark. 
586. 

24 £ U.S.—U. S. v. Wall, C.A.I11., 
225 F.2d 905, certiorari denied 76 
S.Ct. 307, 350 U.S. 935, 100 LJEd. 
816. 

D.C.—Brehm v. U. S., 196 F.2d 769, 
90 U.S-App.D.C. 370, certiorari de¬ 
nied 73 S.Ct. 20, 344 U.S. 838, 97 
LuEd. 652. 


25. Minn.—State v. Sabatini, 213 N. 
W. 552, 171 Minn. 137—State v. 
Bourne, 90 N.W. 1105, 86 Minn. 426. 

Tex.—Parish v. State, 165 S.W.2d 
748, 145 Tex.Cr. 117. 

26. Colo.—Rogers v. People, 94 P.2d 
453, 104 Colo. 594. 

24L5 Tex.—Sims v. State, Cr., 334 S. 
W.2d 818. 

26.10 Tex.—Campbell v. State, 294 
S.W.2d 125, 163 Tex.Cr. 546. 

27. N.Y.—People v. Marrin, 98 N.E. 
474, 205 N.Y. 275, 43 L.R.A..N.S., 
754. 

28. Vt.—State v. Williams, 111 A. 
701, 94 Vt. 423. 

29. Md.—Httzelberger v. State, 197 
A. 605, 174 Md. 152. 

29.5 CaL—People v. Shaw, 112 P.2d 
241, 17 C.2d 778. 

30. Mich.—People v. Willson, 171 N. 
W. 474, 205 Mich, 28. 
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house, evidence that persons were struck by the 
shots fired, 31 or that a number of shots were fired 
in immediate succession, one of which barely missed 
the owner of the house, 32 bears on the issues and is 
admissible, although it shows a distinct offense. 

Soliciting charity. In a prosecution for solicit¬ 
ing charity without a license, evidence that accused 
has committed a similar offense has been held inad¬ 
missible. 33 

Unpatriotic and war-time offenses; military serv¬ 
ice acts . In a prosecution under the Espionage Act 
for making statements, or doing acts, disloyal to the 
United States government, evidence of similar state¬ 
ments or acts by accused, although inadmissible 
where they have no bearing on the issues of the 
case, 34 is admissible where relevant on the issue of 
intent or state of mind; 35 and the fact that such 
other statements were made, or acts done, before 
the effective date of the statute which made them 
crimes does not make them inadmissible. 36 

In a prosecution for violation of the Selective 
Service Act or other military service statute, evi¬ 
dence of similar acts may be admissible were rele¬ 
vant to the issues of the case. 36 * 5 So, where accused 
is tried for failure and refusal to register at the 
city of his domicile, evidence that he was one of 


those responsible for the publication of a leaflet ad¬ 
vocating resistance to conscription is admissible 
to rebut a defense that he acted in good faith in 
registering at another place. 37 

In a prosecution, under a Sedition Act, for mak¬ 
ing statements disloyal to the government of the 
United States, evidence of similar declarations by 
accused is admissible to corroborate testimony as 
to the offense charged, or to show intent, guilty 
knowledge, motive, identity, absence of mistake or 
accident, or system, or to prove that the expressions 
uesd were intended or “calculated” to bring soldiers 
of the United States into contempt; 38 but such 
evidence is inadmissible where unrelated to the issues 
in the case. 39 In a prosecution for casting contempt 
on the flag, evidence of previous use of other lan¬ 
guage by accused expressing such contempt is ad¬ 
missible for the purpose of proving intent or mo¬ 
tive. 40 

In a criminal case involving violation of war-time 
price 40 - 5 and rationing 40 * 10 regulations, evidence of 
other similar criminal acts ordinarily is inadmis¬ 
sible; but evidence of connected offenses may be 
relevant and admissible, 40 * 15 as where offered to 
show a general scheme, plan, or intent of ac¬ 
cused, 40 * 20 or the rebuttal of testimony given by 


81. Fla.—Sutton v. State, 59 So. 893, 
64 Fla. 150. 

32. Mo.—State v. Tunnell, 296 S.W. 
423. 

33. 3NT.Y.—People v. Caralt, 241 N.Y. 
S. 641, 135 Misc- 842. 

34. U.S.—Hall v. U. S., S.C., 256 F. 
748, 168 C.C.A. 94. 

35. U.S.—Dierkes v. TJ. S., C.C.A. 
Ohio, 274 F. 75, certiorari denied 
42 S.Ct. 55, 257 TJ.S. 646, 66 L.Ed. 
414—Boehner v. TJ. S., C.CJV.Iowa, 
267 F. 562, certiorari denied 41 S. 
Ct. 149, 254 TJ.S. 653, 65 L.Ed. 458 
—Hinkhouse v. TJ. S., C.C.A.Wash., 
266 F. 977—Bold v. TJ. S., C.C.A.Or., 
265 F. 581—Anderson v. TJ. S., C. 
C-A.S.D., 264 F. 75, certiorari denied 
40 S.Ct. 587, 253 TJ.S. 495, 64 L.Ed. 
1030—Wimmer v. TJ. S., C.C.A.Ky., 
264 F. 11, certiorari denied 40 S.Ct. 
586, 253 U.S. 494, 64 L.Ed. 1030— 
Kruse v. TJ. S., C.C.A.Ky., 264 F. 
1, certiorari denied 40 S.Ct. 586, 253 
TJ.S. 494, 64 L.Ed. 1029—Schoborg 
v. TJ. S. f C.C.A.Ky., 264 F. 1, certio¬ 
rari denied 40 S.Ct. 586. 253 U.S. 
494, 64 L.Ed. 1029—Feltman v. TJ. 
S., C.C.A.Ky., 264 F. 1, certiorari 
denied 40 S.Ct. 586, 253 U.S. 494, 
64 L.Ed. 1030—White v. U. S., C. 
C.A.Ohio, 263 F. 17, certiorari de¬ 
nied 40 S.Ct 587, 253 U.S. 496, 64 
L.Ed. 1030—Seebach v. U. S., C.C.A. 
Minn., 262 F. 885—Wessels v. U. S., 
C.C.A.Tex., 262 F. 389, certiorari 


denied 40 S.Ct. 481, 253 U.S. 485, 
64 L.Ed. 1025—Partan v. U. S., C.C. 
A.Or., 261 F. 515, certiorari denied 
40 S.Ct. 220, 251 U.S. 561, 64 L.Ed. 
415—Stenzel v. U. S., C.C.A.Iowa, 
261 F. 161—Schulze v. U. S-, Cal., 
259 F. 189, 170 C.C.A. 257— 

Shidler v. U. S., Nev., 257 F. 620, 
168 C.C.A. 570—Baibas v. U. S., 
Porto Rico, 257 F. 17, 168 C.C.A. 
229—Coldwell v. U. S., R.I., 256 F. 
805, 168 C.C.A. 151, certiorari de¬ 
nied 40 S.Ct 10, 250 U.S. 661, 63 L. 
Ed. 1195—Deason v. U. S., Tex., 254 
F. 259, 165 C.C.A. 547, certiorari 
denied 39 S.Ct. 290, 249 U.S. 607, 
63 L.Ed. 799. 

Intent held not involved 

U.S.—Holzmacher v. U. S., C.C.A.I11., 
266 F. 979. 

38. U.S.—Dierkes v. U. S„ C.C.A. 
Ohio, 274 F. 75, certiorari denied 
42 S.Ct. 55, 257 U.S. 646, 66 L.Ed. 
414—Bold v. U. S., C.C.A.Or., 265 
F. 581—Schoborg v. U. S., C.C.A. 
Ky., 264 F. 1, certiorari denied 40 
S.Ct. 586, 253 U.S. 494, 64 L.Ed. 
1029—Feltman v. U. S., C.CjAKy., 
264 F. 1, certiorari denied 40 S.Ct. 
586, 253 U.S. 494, 64 L.Ed. 1030— 
Kruse v. U. S., C.C.A.Ky., 264 F. 1, 
certiorari denied 40 S.Ct. 586, 253 
U.S. 494, 64 L.Ed. 1029—Shidler v. 
U. S., Nev., 257 F. 620, 168 C.C-A. 
570—Deason v. U. S., Tex., 254 F. 
259', 165 C.C.A. 547, certiorari de¬ 
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nied 39 S.Ct. 290, 249 U.S. 607, 63 
L.Ed. 799. 

Contra Wolf v. U. S., S.D., 259 F. 
388, 170 C.C.A. 364. 

36.5 U.S.—McGregor v. U. S., C.A. 
Md., 206 F.2d 583—Ward v. U. S., 
C.A.La., 195 F.2d 441, reversed on 
other grounds 73 S.Ct 494, 344 U.S. 
924, 97 L.Ed. 711—U. S. v. Brad¬ 
ley, C.C.A.N.J., 152 F.2d 425. 

37. U.S.—Pass v. U. S., Wash., 256 
F. 731, 168 C.C.A. 77. 

38. Mont.—State v. Wyman, 186 P. 

I, 56 Mont. 600. 

39. Mont—State v. Dunn, 190 P. 121, 
57 Mont. 591—State v. Smith, 190 
P. 107, 57 Mont 563. 

40. Kan.—State v. Shumaker, 175 
P. 978, 103 Kan. 741. 

40.5 U.S.—U. S. v. Klass, C.OA.N. 

J. , 166 F.2d 373. 

U. S. v. Cohen, D.C.Pa., 73 F.Supp. 
96. 

40.10 U.S.—'U. S. v. Klass, C.CA-. 
N.J., 166 F.2d 373—Kempe v. U. S., 
C.C.A.Iowa, 151 F.2d 680. 

40.15 U.S.—Lypp v. U. S. f C.C.A. 
Mich., 159 F.2d 353. 

U. S. v. Cohen, D.C.Pa., 73 F. 
Supp. 96. 


40.20 U.S.—U. S. v. Cohen, supra. 
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accused. 40 * 25 In a prosecution for making war ma¬ 
terial in a defective manner, evidence relating to 
transactions subsequent to the date of making of the 
allegedly defective part involved is competent to 
establish willfulness. 40 - 30 

Vagrancy. In a prosecution for vagrancy, evi¬ 
dence that accused had been arrested on several oc¬ 
casions before and after the commencement of the 
prosecution, 40 * 35 or that accused pleaded guilty to a 


CRIMINAL LAW §§ 691(40)^692 

previous charge of vagrancy, 41 or that before the 
time in which he was charged with being a vagrant 
he sold intoxicating liquor, 42 has been held inadmis¬ 
sible; but evidence of acts of prostitution has been 
admitted to characterize the acts and conduct com¬ 
plained of, 43 and evidence that accused continued 
the operation of a bawdy house shortly after the 
period charged in the indictment has been held ad¬ 
missible and tending to show knowledge and pur¬ 
pose or disposition on the part of accused. 43 - 5 


K. BEST AND SECONDARY EVIDENCE 


§ 692. In General 

The best evidence rule, which applies generally. If 
not exclusively, to written Instruments, requires the pro¬ 
duction of the best evidence of which the nature of the 
case is susceptible. It has no application to proof of a 
collateral, Incidental, or preliminary fact. 

Quoted in: Okl.—Henson v. State, 261 P.2d 916, 923, 97 
Okl.Cr. 240. 


Library References 

Criminal Law <£=>398(1, 2), 401. 

It is frequently stated that the best evidence that 
the nature of the case is susceptible of must be 
produced. 44 However, it has been held that this rule 
means that no evidence which is merely substitution¬ 
ary in its nature shall be received as long as the orig- 


40.25 U.S.—Dowling- Bros. Distilling 

Co. V. U. S., C.C.A. Ky„ 153 F.2d 
353, certiorari denied Gould v. U. S., 
66 S.Ct. 1120, 328 U.S. 848, 90 L.Ed. 
1622, rehearing denied 67 S.Ct. 29, 
329 U.S. 820, 91 L.Ed. 698. 

40.30 U.S.—Schmeller v. U, S., C.C. 
A.Ohio, 143 F.2d 544. 

40.35 Ala.—Chicarella v. State, 93 
So.2d 802, 39 Ala.App. 22, certiorari 
denied 93 So.2d 804, 265 Ala. 694— 
Wilson v. State, 73 So.2d 925, 37 
Ala.App. 644—Lyons v. State, 21 
So.2d 339, 32 Ala.App. 44. 

Arrest on gambling charge 

Ala.—Pike v. State, 63 So.2d 606, 36 
Ala-App. 713. 

41. Tex.—Ayres v. State, 254 S.W. 
981, 95 Tex.Cr. 334. 

42. Tex.—Copeland v. State, 263 S. 
W. 271, 97 Tex.Cr. 581. 

43. N.T.—People v. Santiago, 79 N. 
Y.S.2d 139, 192 Misc. 72. 

Tex.—Cox v. State, 205 S.W. 131, 
84 Tex.Cr. 49. 

43.5 Ala.—Jackson v. State, 14 So.2d 
593, 31 Ala.App. 212, certiorari de¬ 
nied 14 So.2d 596, 244 Ala. 631. 

44. U.S.—Corpus Juris Secundum 
oited In Francis v. U. S., CA-Colo., 
239 F.2d 560, 562—Shreve v. U. S., 
C.C.A.Ariz., 103 F.2d 796, certiorari 
denied 60 S.Ct. 84—McDonald v. U. 
S., C.C.A.Minn., 89 F.2d 128, cer¬ 
tiorari denied 57 S.Ct 925, 301 U. 
S. 697, 81 L.Ed. 1352, rehearing de¬ 
nied 58 S.Ct 4, 302 U.S. 773, 82 L. 
Ed. 599—English v. U. S., C-CJL 
Colo., 30 F.2d 518. 

U. S. v. Haugen, D.C.Wash., 58 
F.Supp. 436. 

U. S. v. Certain Parcels of Land, 
Etc., D.C.Cal., 15 F.R.D. 224. 


Ala.—Hurt v. State, 125 So. 787, 23 
Ala.App. 369. 

Ariz.—State v. Price, 265 P.2d 444, 
76 Ariz. 385. 

D.C.—Anderson v. District of Colum¬ 
bia, Mun.App., 48 A.2d 710. 

Fla.—Stanley v. State, 112 So. 73, 93 
Fla. 372—Joiner v. State, 109 So. 
807, 92 Fla. 711—Gordon v. State, 
97 So. 428, 86 Fla. 255. 

Ga.—Swain v. State, 107 S.E. 40, 151 
Ga. 375. 

Byrd v. State, 52 S.E.2d 330, 78 
Ga.App. 824. 

Ky .—Napier v. Commonwealth, 206 
S.W.2d 53, 306 Ky. 78. 

La.—State v. Brooks, 136 So. 71, 
173 La 9—State v. Wilkerson, 101 
So. 252, 156 La. 881. 

Md.—Corens v. State, 45 A.2d 340, 185 
Md. 561—Gray v. State, 30 A.2d 744, 
181 Md. 439. 

Mo.—State v. Tarwater, 239 S.W. 
480, 293 Mo. 273. 

Okl.—Whitwell v. State, 83 P.2d 881, 
65 Okl.Cr. 178—Uhlenhake v. State, 
52 P.2d 117, 58 Okl.Cr. 248—Dubois 
v. State, 210 P. 1043, 22 Okl.Cr. 308. 
Pa.—Commonwealth v. Gazal, 137 A. 

2d 814, 185 PaSuper. 91. 

Utah.—State v. Campbell, 208 P.2d 
530, 116 Utah 74. 

Va—Jones v. Commonwealth, 79 Va. 
213. 

W.Va.—State v. Mazourik, 141 S.E. 
622, 105 W.Va. 117—State v. Lee, 
138 S.E. 323, 103 W.Va 631. 

16 C.J. p 611 notes 63-65. 

Best evidence rule in civil proceed¬ 
ings see Evidence S 776 et sea. 
Best and secondary evidence of: 
Confession see infra § 833. 

Dying declaration see Homicide § 
296. 

Plea of guilty see supra 8 694. 
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Written contradictory statement 
of witness see Witnesses 5 615. 
Mode of proving former evidence see 
infra 5 898. 

Statutory rule 

Statute providing that the best 
evidence which from the nature of 
the case must be supposed to exist, 
and which is within a person's con¬ 
trol, must be produced, is mandatory, 
and rejection of a request for pro¬ 
duction of evidence under such stat¬ 
ute constitutes denial of a substan¬ 
tive statutory right. 

La.—State v. McCrory, 112 So.2d 432, 
237 La. 747. 

General reputation 

Best evidence of a person's general 
reputation is opinion formed and ex¬ 
pressed of him by his neighbors or 
people in neighborhood or community 
in which he resides. 

Fla.—Hamilton v. State, 176 So. 89, 
129 Fla. 219, 112 A.L.R. 1013—Stan¬ 
ley v. State, 112 So. 73, 93 Fla. 372. 

location and extent of wound 
Where deceased died from a frac¬ 
ture of his skull, the skull itself was 
the best evidence of the location and 
extent of the wound. 

La.—State v. Bates, 74 So. 165, 140 
La. 833. 

Waking of book entry as part of 
system should be proved by best 
evidence available, but may be 
proved by another if entrant is ab¬ 
sent from jurisdiction. 

Tex.—McCoy v. State, 294 S.W. 573, 
106 Tex.Cr. 593. 

XTonconseat 

Where nonconsent is essential, 
there must be direct proof from the 
person whose nonconsent is neces¬ 
sary. 
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inal evidence can be had, 45 and that it means no more 
than that 45 

While the best evidence is that which as¬ 
sures the greatest certainty of the fact sought to 
be proved, 46 - 5 the “best evidence” rule does not 
necessarily require the production of that evidence 
which is most credible, 47 nor does it require that a 
fact be proved in only one way, 47 - 5 and, where 
the evidence offered is primary or original in its 
character, it should not be excluded because there 
might have been introduced other primary evidence 
that is corroborative or stronger and more conclu¬ 
sive. 48 

The best evidence rule does not require that the 
strongest evidence be given 48 * 5 or that all of the 
evidence available be presented. 48 - 10 Moreover, 
where the evidence offered, while not of the highest 
degree or of the most satisfactory kind, is otherwise 


competent and is the best which under the cir¬ 
cumstances of the case can be produced, and the ab¬ 
sence of evidence of a higher degree or of a more 
conclusive character is not attributable to the fault 
of the party seeking to prove the fact in controversy, 
then the requirements of the best evidence rule are 
complied with and the evidence is admissible. 4 ® 
It has been held that the distinction between primaiy 
and secondary evidence is not in the weight of the 
evidence, but in the preliminary proof required to lay 
the foundation for admissibility. 49 - 5 

The best evidence rule should be so applied as to 
promote the ends of justice, and guard against fraud 
or imposition. 49 - 10 Since secondary evidence is ad¬ 
missible when it is established that the primary evi¬ 
dence is not available, as considered infra § 706, 
the best evidence rule is not based on the view that 
secondary evidence is not competent, 49 * 15 and, where 
not objected to, secondary evidence is admissible and 


Ala.—McMIckens v. State, 75 So. 626, 
16 Ala.App. 78. 

Tex.—Dillard v. State, 71 S.W.2d 529, 
126 Tex.Cr. 292. 

Existence of loan. 

In prosecution for income tax eva¬ 
sion, where there was no showing 
that person who had previously 
brought civil action against accused 
to recover money allegedly lent ac¬ 
cused, had ever been interviewed by 
government agents, or that he was 
unavailable as a witness, accused's 
answer In civil action denying that 
accused borrowed money from such 
person should not have been admitted 
in prosecution for purpose of proving 
that such loan was not made. 

TJ.S.—IT. S. v. O’Malley, D.C.Pa., 181 
F.Supp. 409. 

45. U.S.—Francis v. XT. S., CA.Colo., 
239 F.2d 560—McDonald v. IT. S., 
C.C.AMinn., 89 F.2d 128, 137, certio¬ 
rari denied 57 S.Ct 925, 301 U.S. 
697, 81 L.Ed. 1352, rehearing de¬ 
nied 58 S.Ct. 4, 302 U.S. 773, 82 L. 
Ed. 599. 

Pa.—Commonwealth v. Beattie, 93 Pa. 
Super. 404. 

16 C.J. p 611 notes 64-66. 

46. Me.—State v. McDonald, 65 Me. 
466. 

Pa.—Commonwealth v. Smith, 102 A. 

2d 243, 174 Pa.Super. 533. 

46-5 Md.—Gray v. State, 30 A.2d 744, 
181 Md. 439. 

47. Ky.—Austin v. Commonwealth, 
98 S.W. 295, 124 Ky. 55, 30 Ky. 
L. 295. 

47.5 Mass. — Commonwealth v. 
Locke, 157 N.E.2d 233, 338 Mass. 
682. 

48. U.S.—U. S. v. Waldin, C.A.Pa., 
253 F.2d 551. 

IIL—People v. RIstau, 2 N.E.2d 833, 
363 Ill. 583. 


Or.—State v. Lenhardt, 53 P.2d 720, 
152 Or. 372. 

16 C.J. p 612 note 69. 

48.5 Pa.—Commonwealth v. Smith, 
102 A.2d 243, 174 Pa.Super. 533. 
Superior, not stronger evidence 

Generally, the best evidence rule 
is apropos, either in matters of hear¬ 
say evidence or written documents, 
and is merely a means of requiring 
that litigants produce the most su¬ 
perior evidence available and not 
necessarily the strongest evidence. 
U.S.—Francis v. U. S., C-A.Colo., 239 
F.2d 560. 

48.10 Pa.—Commonwealth v. Smith, 
102 A.2d 243, 174 Pa.Super. 533. 
Drunkenness of accused may be 
shown by the testimony of laymen 
without a showing of the unavaila¬ 
bility of medical evidence. 

Pa.—Commonwealth v. Smith, supra. 

49. IT.S.—Nilva v. U. S., C.A.Minn., 
212 F.2d 115, certiorari denied 75 
S.Ct. 40, 348 IT.S. 825, 99 L.Ed. 650, 
rehearing denied 75 S.Ct. 203, 348 
U.S. 889, 99 L.Ed. 699—Walker v. 
U. S., C.C.AWash., 116 F.2d 458— 
Luke v. U. S., C.C.A.Ga., 84 F.2d 
711, certiorari denied 57 S.Ct. 45, 
299 U.S. 542, 81 L.Ed. 399—Lisan- 
sky v. U. S., C.C.AMd., 31 F.2d 846, 
67 A.L.R. 67, certiorari denied 49 
S.Ct. 514, 279 U.S. 873, 73 L.Ed. 
1008—Hoxie v. U. S., C.C.A.Alaska, 
15 F.2d 762, certiorari denied 47 
S.Ct. 459, 273 U.S. 755, 71 L.Ed. 
■ 876. 

U. S. v. Certain Parcels of Land, 
etc., D.C.Cal., 15 F.R.D. 224. 
Aria.—State v. Price, 265 P.2d 444, 76 
Aria. 385. 

D.C.—Anderson v. District of Colum¬ 
bia, Mun.App., 48 A.2d 710. 

III.—People v. Wells, 44 N.E.2d 32, 
380 IIL 347, 142 A.L.R. 1262. 
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Ky.—Fain v. Commonweatlh, 154 S. 

W.2d 553, 287 Ky. 507. 

La.—State v. Childers, 2 So.2d 189, 
197 La. 715. 

Md.—Corens v. State, 45 A.2d 340, 
185 Md. 561. 

Pa.—Commonwealth v. Gazal, 137 A 
2d 814, 185 Pa.Super. 91. 

Grounds for, and preliminaries to, 
admission of secondary evidence 
see infra § 706. 

“This is the underlying principle 
upon which secondary evidence is 
admitted, where the primary evi¬ 
dence has been lost or destroyed, or 
is otherwise inaccessible to the par¬ 
ty desiring to use it.” 

Cal.—People v. Cacioppo, 93 P.2d 194, 
196, 34 C.A.2d 108. 

Suspicion of weakness 
Where the evidence offered Is clear¬ 
ly substitutionary in Its nature and 
unavailability of original raises no 
suspicion of weakness in the substi¬ 
tute, the secondary evidence is admis¬ 
sible. 

U.S.—U. S. v. Haugen, D.C.Wash., 58 
F.Supp. 436. 

49.5 Ill.—People v. Wells, 44 N.E.2d 
32, 380 Ill. 347, 142 A.L.R. 1262. 

49.10 U.S.—U. S. v. Manton, C.CA. 
N.Y., 107 F.2d 834, certiorari de¬ 
nied Manton v. U. S., 60 S.Ct. 590, 
309 U.S. 664, 84 L.Ed. 1012, and 
Spector v. U. S., 60 S.Ct. 590, 309 
U.S. 664, 84 L.Ed. 1012. 

49.15 U.S.—'U. S. v. Manton, C.CA. 
N.Y., 107 F.2d 834, certiorari denied 
Manton v. U. S., 60 S.Ct. 590, 309 
U.S. 664, 84 L.Ed. 1012, and Spector 
v. U. S., 60 S.Ct 590, 309 U.S. 664, 
84 L.Ed. 1012. 
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is given probative force. 49 * 20 The rule is a pref¬ 
erential rather than an exclusionary one. 49 * 25 
Where it appears that secondary evidence is equal in 
probative value to primary proof and that fraud or 
imposition are not reasonably to be feared, the rea¬ 
son on which the best evidence rule rests ceases to 
apply and the rule is inapplicable. 49 - 30 

The best evidence rule is applicable generally to 


CRIMINAL LAW § 692 

written instruments, 50 and according to some au¬ 
thorities, only to written instruments. 50 - 5 It has 
nothing to do with the choice, credibility, or relia¬ 
bility of witnesses. 51 Although there is some au¬ 
thority to the contrary, 51 * 5 it is generally held that 
the best evidence rule does not apply to proof of the 
nature, appearance, and condition of mere phys¬ 
ical objects, 52 including such varieties of physi- 


49.20 US.—Gonns v. U. S. f C.A.C 0 I 0 ., 
231 F.2d 907. 

Tex.—Broughton v. State, 188 S.W.2d 
393, 148 Tex.Cr. 445. 

49.25 U.S.—U. S. v. Haugen, D.C. 
Wash., 58 F.Supp. 436. 

49.30 U.S.—IT. S. v. Manton, C.C.A. 
N.Y., 107 F.2d 834, certiorari de¬ 
nied Manton v. U. S., 60 S.Ct. 590, 
309 U.S. 664, 84 L.Ed. 1012, and 
Spector v. U. S., 60 S.Ct 590, 309 
U.S. 664, 84 L.Ed. 1012. 

Photostats made in regular course 
of business 

(1) Photostatic reproductions of 
checks which were made by bank 
in regular course of business were 
admissible as primary evidence. 
U.S.—Myres v. U. S., C.A.M 0 , 174 

F.2d 329, certiorari denied 70 S.Ct. 
91, 338 U.S. 849, 94 L.Ed. 520—U. S. 
v. Manton, C.C.AJST.T., 107 F.2d 834, 
certiorari denied Manton v. U. S., 
60 S.Ct. 590, 309 U.S. 664, 84 L.Ed. 
1012, and Spector v. U. S., 60 S.Ct. 
590, 309 U.S. 664, 84 L.Ed. 1012. 

(2) Such evidence has been held 
admissible where there is a statute 
authorizing the admission of photo¬ 
static or photographic reproductions 
of writings made in the regular 
course of business. 

Or.—State v. Peden, 348 P.2d 451. 

(3) However, such evidence has 
been rejected where the original 
checks were obtainable. 

Ill.—People v. Wells, 44 N.E.2d 32, 
380 Ill. 347, 142 A.L.R. 1262. 

Entries in regular course of busi¬ 
ness 

Best evidence rule does not apply 
to business entries under the busi¬ 
ness records statute. 

U.S.—U. S. v. Kimmel, CA.N.Y., 274 
F.2d 54. 

50. U.S.—Corpus Juris Secundum 
cited in Dicks v. U. S., C.A,FIa., 253 
F.2d 713, 715. 

Ala.—Watercutter v. State, 108 So. 

870, 21 Ala.App. 248. 

D.C.—Anderson v. District of Colum¬ 
bia, MunA.pp. y 48 A.2d 710. 

Ga.—Byrd v. State, 52 S.E.2d 330, 78 
Ga.App. 824—Wise v. State, 182 S.E. 
535, 52 Ga.App. 98. 

Ky.—Napier v. Commonwealth, 206 
S.W.2d 53, 306 Ky. 75. 

Mont.—State v. Cates, 33 P.2d 578, 
585, 97 Mont, 173. 
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Okl.—Corpus Juris Secundum quoted 
in Henson v. State, 261 P.2d 916, 
922, 97 Okl.Cr. 240. 

Tenn.—Corpus Juris Secundum cited 
in Williams v. State, 165 S.W.2d 
377, 378, 179 Tenn. 247. 

W.Va.—State v. Davis, 82 S.E. 525, 
74 W.Va, 657. 

Writings as best evidence generally 
see infra 5 693. 

50.5 U.S.—U. S. v. Waldin, C.A.Pa., 
253 F.2d 551. 

Ark.—Meyer v. State, 236 S.W.2d 996, 
218 Ark. 440. 

Cal.—People v. Aleshire, 203 P.2d 569, 
90 C.A.2d 506. 

D.C.—Meyers v. U. S., 171 F.2d 800, 
84 U.S.App.D.C. 101, 11 A.L.R.2d 1, 
certiorari denied 69 S.Ct. 602, 336 
US. 912, 93 L.Ed. 1076. 

Pa.—Commonwealth v. Smith, 102 A. 

2d 243, 174 Pa.Super. 533. 

Tenn.—Brown v. State, 210 S.W.2d 
670, 186 Tenn. 378. 

5L Iowa.—State v. Scroggs, 96 N. 

W. 723, 123 Iowa 649. 

Okl.—Corpus Juris Secundum quoted 
in Henson v. State, 261 P.2d 916, 
922, 97 Okl.Cr. 240. 

16 C.J. p 612 note 71. 

51.5 Contraband 

(1) In prosecution for possession 
of liquor, on containers of which in¬ 
ternal revenue stamps were not affix¬ 
ed, admission of testimony that there 
were no revenue stamps on seized 
containers without prior production 
of containers, necessitated assump¬ 
tion that primary evidence would sub¬ 
stantiate this secondary evidence, 
which assumption would amount to 
repudiation of best evidence rule, 
and was error. 

Xj.s.—Watson v. U. S., CA-Fla., 224 
F.2d 910. 

(2) Section of Internal Revenue 
Law providing that it shall be unlaw¬ 
ful to possess liquor or other proper¬ 
ty intended for use in violation of In¬ 
ternal Revenue Laws or Regulations, 
and that i4 no property rights shall ex¬ 
ist in any such liquor or property,” 
does not relieve government of its 
duty to produce best evidence in 
criminal prosecution. 

U.S.—Watson v. U. S., supra. 

52. US.—Corpus Juris Secundum 
cited in Dicks v. U. S., C.A.Fla., 
253 F.2d 713, 715—Corpus Juris Se¬ 
cundum cited in Francis v. U. S., 
C.A.C 0 I 0 ., 239 F.2d 560, 562. 
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Ala.—Watercutter v. State, 108 So. 

870, 21 Ala.App. 248. 

Ark.—Meyer v. State, 236 S.W.2d 996, 
218 Ark. 440. 

D.C.—Korol v. U. S., Mun.App., 82 A. 
2 d 129. 

Ga.—Jackson v. State, 32 S.E.2d 772, 
198 Ga. 714. 

Wise v. State, 182 S.E. 535, 62 
Ga.App. 98. 

La.—State v. Garon, 109 So. 530, 161 
La. 867. 

Mass.—Commonwealth v. Dies, 143 
N.E. 506, 248 Mass. 482. 

Mo.—State v. Mayberry, 272 S.W.23 
230. 

Okl.—Corpus Juris Secundum quoted 
in Henson v. State, 261 P.2d 916, 
923, 97 Okl.Cr. 240. 

Or.—State v. Harris, 249 P. 1046, 
119 Or. 422. 

Tenn.—Brown v. State, 210 S.W. 2 d 
670, 186 Tenn. 378—Williams v. 
State, 165 S.W.2d 377, 179 Tenn. 
247. 

Tex.—Andrews v. State, 279 S.W.2cl 
331, 161 Tex.Cr. 550—Dabney v. 
State, 146 S.W.2d 1000, 141 Tex.Cr. 
16. 

Va.—Meade v. Commonwealth, 12 S. 

E. 2 d 796, 177 Va. 811. 

Wash,—State v. Pappas, 80 P.2d 770, 
195 Wash. 197. 

16 C.J. p 612 note 72. 

X-rays 

Physician, who testified that he- 
had X-ray pictures made, could prop¬ 
erly testify further that prosecuting 
witness had sustained certain frac¬ 
tures, although X-ray pictures were 
never produced, in view that neither 
jurors nor any one connected with 
the trial other than the physician 
could read X-ray pictures. 

Tex.—Hall v. State, 219 S.W.2d 475, 
153 Tex.Cr. 215. 

Xa liquor law prosecutions, testi¬ 
mony as to the nature or identity of 
objects purchased from accused or 
found on his property is not ob¬ 
jectionable on the ground that it Is. 
secondary evidence and that the ob-‘ 
jects themselves constitute the best 
evidence. 

Ga.—Sammons v. State, 185 S.E. 923, 
53 Ga.App. 369. 

La.—State v. Malone, 112 So. 404, 
163 La. 525. 

Tenn.—Williams v. State, 165 S.W.2d 
377, 179 Tenn. 247. 

Tex.—Alejandro v. State, 31 S.W.2d 
456, 116 Tex.Cr. 325—Garcia ▼* 
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cal objects as clothing 53 or the instruments em¬ 
ployed in the commission of the crime , 54 it being 
permissible to prove such matters by parol evidence 
even though the objects are present in court and 
available as evidence . 54 * 5 However, it has been held 
that where the objects, the taking of which are the 
basis of the charge, are in the possession of the 
prosecution, accused may require their produc¬ 
tion . 54 * 10 Opinion evidence as to the value of per¬ 


sonal property is not objectionable on the theory 
that the articles are the best evidence . 54 * 15 

Furthermore, the best evidence rule does not ap¬ 
ply to proof of a collateral , 55 incidental , 56 or pre¬ 
liminary , 57 fact. 

The phrase “best evidence” is sometimes used 
loosely and in connection with incompetent or hear¬ 
say evidence . 57 * 5 The words and conduct of ac- 


State, 22 S.W.2d 658, 118 Tex.Cr. 
380—Dixon v. State, 2 S.W.2d 272, 
108 Tex.Cr. 650—Davis v. State, 
278 S.W. 849, 102 Tex.Cr. 544. 

Result of experiment 

In prosecution for unlawful pos¬ 
session of marihuana seeds, chemist's 
testimony that the seeds did grow 
was not inadmissible as secondary 
evidence to the issue of fertility and 
on ground that the best evidence was 
production in court of the plants 
themselves, since the best evidence 
rule had no application. 

U.S.—Francis v. U. S. f C.A.C 0 I 0 ., 239 
F.2d 560. 

Object altered by chemical analysis 

Objects properly identified as hav¬ 
ing been taken from home of ac¬ 
cused, and on which chemist testified 
he found bloodstains and human body 
tissue, were not inadmissible in pros¬ 
ecution for murder of wife of ac¬ 
cused as violating best evidence rule 
merely because the amount of blood 
and tissue thereon was so small that 
it had been consumed in the chemical 
analysis, even though accused was 
not present when analyses were 
made. 

Md.—Corens v. State, 45 A.2d 340, 185 
Md. 561. 

Object offensive to the senses 

Where the object in issue is offen¬ 
sive to the senses and the facts can 
be established by other evidence, such 
evidence is sufficient; in prosecution 
for introducing and delivering in in¬ 
terstate commerce misbranded cans 
containing adulterated eggs, testi¬ 
mony of witness, who had obtained 
personal knowledge as to physical 
condition of contents and absence of 
markings on containers of eggs ship¬ 
ped by accused was primary evidence 
and was admissible and containers 
were not required to be produced. 
D.C.—Korol v. U. S., Mun.App., 82 A. 
2d 129. 

Brand on cow 

Ala.—Drummond v. State, 67 So.2d 
280, 37 Ala.App. 308. 

Money 

Tex.—Kilrain v. State, Cr., 313 S.W.2d 
299. 

Chemical analysis 

Kan.—State v. Bailey, 339 P.2d 45, 
184 Kan. 704 . 


Fingerprints 

Iowa.—State v. Houghton, 93 N.W.2d 
126, 250 Iowa 170. 

53. Ill.—People v. Ristau, 2 N.E.2d 
833, 363 Ill. 583. 

Okl.—Corpus Juris Secundum quoted 

in Henson v. State, 261 P.2d 916, 
922, 97 Okl.Cr. 240. 

Tex.—Garcia v. State, 79 S.W.2d 133, 
128 Tex.Cr. 6—Alsup v. State, 210 
S.W. 195, 85 Tex.Cr. 647. 

16 C.J. p 612 note 73. 

54. Okl.—Corpus Juris Secundum 
quoted in Henson v. State, 261 P. 
2d 916, 922, 97 Okl.Cr. 240. 

W.Va.—State v. Davis, 82 S.E. 525, 
74 W.Va. 657. 

54.5 Tenn.—Brown v. State, 210 S. 
W.2d 670, 186 Tenn. 378—Williams 
v. State, 165 S.W.2d 377, 179 Tenn. 
247. 

Showing prior condition; photo¬ 
graphs and sketches 

(1) Even though the articles are 
in court or in evidence, photographs 
of them may be received to show 
their prior condition, or to illustrate 
the testimony of a witness. 

Mass.—Commonwealth v. Tucker, 76 
N.E. 127, 189 Mass. 457, 7 L.RA., 
N.S., 1056. 

N.H.—State v. Thorp, 171 A. 633, 86 
N.H. 501. 

(2) However, It is held that the 
admission In evidence of drawings or 
sketches of hands which are in ex¬ 
istence and in the presence of the 
jury violates the best evidence rule. 
Ky.—Elmendorf v. Commonwealth, 

188 S.W. 483, 171 Ky. 410. 

(3) In prosecution for unlawful 
killing with shot-gun. X-ray expert’s 
holding In his hand of X-ray picture 
of deceased’s arm while testifying 
before Jury as to presence of lead 
shot-gun pellets in arm was harm¬ 
less to accused, although arm itself 
was in courthouse at time as result 
of disinterment of deceased’s body 
for purpose of inquest, as presence 
of such pellets could be shown only 
by X-ray picture. 

Tex.—Fishbeck v. State, 225 S.W.2d 
854, 154 Tex.Cr. 186. 

(4) Admissibility of photographs 
generally see infra § 852. 

54.10 La.—State v. McCrory, 112 So. 
2d 432, 237 La. 747. 

54.15 Utah.—State v. Campbell, 208 
P.2d 530, 116 Utah 74. 
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55. Ala.—Russell v. State, 78 So. 
916, 201 Ala. 572. 

Freeman v. State, 111 So. 188, 21 
Ala.App. 629. 

Ga.—Roberts v. State, 72 S.E.2d 551, 
86 Ga.App. 768—Byrd v. State, 52 
S.E.2d 330, 78 Ga.App. 824. 

Mo.—State v. Pope, 92 S.W.2d 904, 
338 Mo. 919. 

Okl.—Corpus Juris Secundum quoted 
in Henson v. State, 261 P.2d 916, 
922, 97 Okl.Cr. 240. 

16 C.J. p 612 note 79. 

56. U.S.—Local 36 of Intern. Fisher¬ 
men & Allied Workers of America 
v. U. S., C.A.Cal., 177 F.2d 320, cer¬ 
tiorari denied 70 S.Ct. 801, 339 U.S, 
947, 94 L.Ed. 1361. 

Mont.—State v. Biggs, 123 P. 410, 45 
Mont. 400. 

Okl.—Corpus Juris Secundum quoted 
in Henson v. State, 261 P.2d 916, 
922, 97 Okl.Cr. 240. 

16 C.J. p 612 note 80. 

57. Ala.—Wall v. State, 56 So. 57, 
2 Ala.App. 157. 

Okl.—Corpus Juris Secundum quoted 
in Henson v. State, 261 P.2d 916, 
922, 97 Okl.Cr. 240. 

Tex.—Wilson v. State, 111 S.W. 1018, 
54 Tex.Cr. 13. 

57.5 U.S.—U. S. v. Stoehr, D.C.Pa., 
100 F.Supp. 143, aflirmed, CA, 196 
F.2d 276, 33 A.L.R.2d 836, certio¬ 
rari denied Stoehr v. U. S., 73 S. 
Ct. 28, 344 U.S. 826, 97 L.Ed. 643. 
Ga.—Jones v. State, 18 S.E.2d 510, 
66 Ga.App. 541. 

N.J.—State v. Smith, 150 A.2d 769, 
29 N.J. 561, certiorari denied, 
Smith v. New Jersey, 80 S.Ct. 120, 
361 U.S. 861, 4 L.Ed.2d 103. 

R.I.—State v. Christofaro, 37 A.2d 
163, 70 R.I. 57. 

Tex.—Bailey v. State, 177 S.W.2d 70, 
146 Tex.Cr. 550. 

Distinction between “hearsay” and 
“secondary evidence” is that hearsay 
has no probative force whatever, 
while secondary evidence, if admit¬ 
ted without objection, is neverthe¬ 
less competent, for by allowing such 
evidence without objecting at the 
time it is sought to be introduced, 
a party waives his right to have the 
best evidence of such fact sought to 
be proved, and cannot subsequently 
insist that the court should with¬ 
draw such secondary evidence from 
the jury’s consideration. 
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cused at the time of the crime have been said to be 
the best evidence of whether or not he was of ra¬ 
tional mind at that time, 57 * 1 ® and it has been held 
that the best evidence of a stage performance alleged 
to be indecent is the performance itself . 57 * 15 Weak¬ 
er and less satisfactory evidence than that within the 
power of the party to offer, such as oral testimony 
as to a marriage by the parties thereto in lieu of evi¬ 
dence of the marriage ceremony between them, 
should be viewed with distrust . 58 

Tape recording . The admissibility in evidence 
of a tape recording of a statement is not barred by 
the best evidence rule ; 58 * 5 such a recording may be 
more reliable and satisfactory evidence than testi¬ 
mony given from memory by those who heard the 
statement. 58 * 1 ® The availability or admission in 
evidence of a tape recording does not bar the ad¬ 
mission in evidence of the testimony of a witness 
who heard the statement . 58 * 15 


CRIMINAL LAW §§ 692-693 

§ 693. Writing as Best Evidence 

a. In general 

b. Voluminous writings 

a. In General 

A writing is the best evidence of its contents, but the 
fact that a writing is evidence of a matter does not make 
the writing the best evidence in the sense that the matter 
cannot be proved by other evidence unless the unavail¬ 
ability of the writing is first established. 

Library References 

Criminal Law <3=400. 

"Where there is written evidence of a fact in is¬ 
sue, the writing, whether or not required by law, 
is as a general rule the best evidence of that fact; 
and where the writing is not produced parol or 
secondary evidence is inadmissible to prove its con¬ 
tents unless its absence is satisfactorily explained . 59 
The contents of a writing cannot be proved by evi¬ 
dence other than the writing unless a proper founda- 


Ga.—Rushin v. State, 11 S.E.2d 844, 
63 GttwApp. 646. 

Tax return, filed by another 

In prosecution for stealing chick¬ 
ens, where accused claimed that 
chickens sold to state’s witness in 
April were his own or his father’s or 
his grandfather’s and sold with his 
father’s permission, county clerk was 
improperly permitted to testify that 
the property tax returns of accused’s 
father and grandfather showed no en¬ 
try after item for poultry, since 
such returns were not the best evi¬ 
dence. 

Kan.—State v. Appleby, 130 P.2d 568, 
155 Kan. 871. 

57.10 Tenn.—Mullendore v. State, 
191 S.W.2d 149, 183 Tenn. 53. 

57.15 N.Y.—:People v. Herk, 39 N.Y. 

S.2d 246, 179 Misc. 450. 

Changes 

Objection that performance for 
court and jury might entail changes 
in performance goes to weight, not 
to admissibility, of evidence. 

N.Y.—People v. Herk, supra. 

58. Or.—State v. Wakefield, 228 P. 
115, 111 Or. 615. 

58.5 Cal.—People v. Wojahn, 337 P. 
2d 192, 169 C.A.2d 135—People v. 
Stephens, 256 P.2d 1033, 117 OA.2d 
653—People v. Sica, 247 P.2d 72, 
112 C.A. 574. 

La.—State v. Melerine, 109 So.2d 471, 
236 La. 930—State v. Melerine, 109 
So.2d 454. 236 La. 881. 

Okl.—Thompson v. State, Cr., 298 P. 
2d 464. 

Tex.—Schwartz v. State, 246 S.W.2d 
174, 158 Tex.Cr. 171, certiorari de¬ 
nied 72 S.Ct. 1073, 343 U.S. 975, 96 
L.Ed. 1368, affirmed 73 S.Ct. 232, 
344 U.S. 199, 97 L.Ed. 231. I 


Wire recording transferred to tape 

Tape recordings which were made 
from original wire recording were 
admissible over objection that they 
| were not the best evidence; an audi- 
| ble tape recording bears the same re¬ 
lationship to the inaudible wire re¬ 
cording that a photograph bears to a 
negative. 

Okl.—Hurt v. State, Cr., 303 P.2d 476. 
Wash.—State v. Lyskoski, 287 P.2d 
114, 47 Wash.2d 102. 

Stenographic transcript 

(1) Where tape recording of tele¬ 
phone conversations could not be re¬ 
played so as to reproduce the conver¬ 
sations after machine on which re¬ 
cording was made had been repaired, 
secondary evidence in the form of 
stenographic transcript of the re¬ 
cording was admissible. 

Md.—McGuire v. State, 92 A.2d 582, 
200 Md. 601, certiorari denied Mc¬ 
Guire v. State of Md., 73 S.Ct. 497, 
344 U.S. 928, 97 L.Ed. 714. 

(2) Use of transcription made 
from recording of telephone conver¬ 
sation as evidence, deleting words ut¬ 
tered by party who had not author¬ 
ized recording, would deprive party 
of his right to be confronted by best 
evidence, the original recording. 
D.C.—U. S. v. Stephenson, D.C., 121 

F.Supp. 274, appeal dismissed 223 
F.2d 336, 96 U.S-App.D.C. 44. 

(3) Admission of transcripts of re¬ 
cordings over objection that subject 
matter was secondary evidence, repe¬ 
titious, and prejudicial, was not er¬ 
ror, since the recordings were al¬ 
ready in evidence. 

N.Y.—People v. Feld, 113 N.E.2d 440, 
305 N.Y. 322. 

Disc recordings made from original 
tape recordings are secondary evi¬ 
dence. 


Cal.—People v. King, 225 P.2d 950, 
101 C.A.2d 500. 

58.10 Cal.—People v. Wojahn, 337 P. 
2d 192, 169 OA.2d 135—People v. 
Stephens, 256 P.2d 1033, 117 C.A.2d 
653. 

58.15 Cal.—People v. Sweeney, App., 
5 Cal.Rptr. 379—People v. Sica, 247 
P.2d 72, 112 C.A.2d 574—People v. 
Kulwin, 226 P.2d 672, 102 C.A.2d 
104. 

Okl.—Thompson v. State, Cr., 298 P. 
2d 464. 

Pa.—Commonwealth v. Voci, 143 A. 
2d 652, 393 Pa. 404, certiorari de¬ 
nied Voci v. Commonwealth of 
Pennsylvania, 79 S.Ct. 119, 358 U. 
S. 885, 3 L.Ed.2d 113. 

59. U.S.—Billington v. U. S., C.C.A. 

Mich., 15 F.2d 359. 

Ala.—Roberson v. State, 106 So. 696, 
21 Ala»App. 196. 

Ark.—Morgan v. State, 211 S.W.2d 
108, 213 Ark. 493—Finn v. State, 
191 S.W. 899, 127 Ark. 204. 

Cal.—People v. Bailey, 225 P. 752, 66 
C.A. 1. 

Fla.—Hancock v. State, 105 So. 401, 
90 Fla. 178. 

Idaho.—State v. Sedam, 107 P.2d 
1065, 62 Idaho 26. 

Ky.—Arthur v. Commonwealth, 307 
S.W.2d 182—Horn v. Common¬ 
wealth, 81 S.W.2d 576, 258 Ky. 718. 
N.C.—State v. Ray, 184 S.E. 836, 209 
N.C. 772. 

N.D.—State v. Gibson, 284 N.W. 209, 
69 N.D. 70. 

Okl.—Campbell v. State, 247 P.2d 
281, 95 Okl.Cr. 396. 

Pa.—Commonwealth v. Olitzky, 133 
A.2d 238, 184 Pa.Super. 144. 

S.D.—State v. Edstrom, 259 N.W. 270, 
63 S.D. 375—State v. Magnuson, 
202 N.W. 638, 48 S.D. 112. 
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tion for the admission of secondary evidence is 
laid . 69 * 5 The rule requiring the production of the 
writing is not a rule requiring evidence, but a rule 
preferring the thing itself to evidencd about the 
thing . 59 * 10 

Information which is independent of the contents 
of a writing is primary rather than secondary evi¬ 
dence ; 60 and when the question relates to the 
existence of a particular fact which exists inde¬ 


pendently of any writing, although evidenced there¬ 
by, such fact may be shown by any witness who has 
knowledge of it . 61 Thus testimony as to what the 
witness heard is primary evidence, even though the 
statement heard made may have been reduced to 
writing or recorded on tape . 61 * 5 

Moreover, where a writing or its contents are not 
directly involved in the issues of the case, but relate 
merely to collateral facts , 62 or where it is sought 


Ya.—Butts v. Commonwealth, 133 S. 

E. 764, 145 Va. 800. 

Wash.—State v. Low, 74 P.2d 458, 
192 Wash. 631—State v. Polet, 258 
P. 501, 144 Wash. 629. 

16 C.J. p 611 notes 64, 65, p 612 note 
83. 

Best evidence of contents of insur¬ 
ance policy see infra 5 705. 
Records made in. due course, par¬ 
ticularly hy a person or agency whol¬ 
ly independent of the parties to a 
transaction, criminal or civil, are 
within the “best evidence” rule, 
which requires the highest grade of 
evidence obtainable to prove a dis¬ 
puted fact, and, when such a record 
is presented, verbal testimony as to 
the same thing becomes “secondary.” 
Ky.—Davis v. Commonwealth, 162 S. 
W.2d 778, 290 Ky. 745. 

Questions calling for dates ap¬ 
pearing in instruments which wit¬ 
ness then had in court were objec¬ 
tionable as not calling for best evi¬ 
dence. 

Ind.—Diamond v. State, 144 N.E. 466, 
195 Ind. 285, stay of execution de¬ 
nied 144 N.E. 250, 195 Ind. 285. 
Ponged instrument must be put in 
evidence before evidence of forgery 
will be admitted, unless its nonpro¬ 
duction is justified. 

Mo.—State v. Arenz, 100 S.W.2d 264, 
340 Mo. 160. 

59-5 D.C.—Anderson v. District of 
Columbia, Mun.App„ 48 A.2d 710. 
La.—State v. McMullan, 66 So.2d 574, 
223 La. 629. 

N.Y.—People v. Colon, 119 N.Y.S.2d 
60S, 281 App.Div. 354—People v. 
Betts, 74 N.Y.S.2d 791, 272 App.Div. 
737, affirmed 80 N.E.2d 456, 297 N. 
Y. 1000. 

OKI.—Campbell v. State, 247 P.2d 
281, 95 Okl.Cr. 396—Walker v. 

State, 235 P.2d 722, 94 Okl.Cr. 323. 
59.10 TJ.S.—U. S. v. Haugen, D.C. 

Wash., 58 F.Supp. 436. 

60. Fla.—Eatman v. State, 37 So. 
576, 48 Fla. 21. 

Pa.—Commonwealth v. Pollack, 101 
A.2d 140, 174 Pa.Super. 621. 

Tex.—Olibare v. State, Cr., 48 S.W. 
69. 

61- U.S.—IT. S. v. O’Connor, C.A.N. 
Y., 273 F.2d 358. 

Bergera v. U. S. f C.C.A.Utah, 297 

F. 102—U. S. v. Maag, D.C,Pa, 287 
F. 356. 


D.C.—Anderson v. District of Colum¬ 
bia, Mun.App., 48 A.2d 710. 

Fla.—Williams v. State, 109 So. 305, 
92 Fla. 125. 

Ga.—Loughridge v. State, 40 S.E.2d 
544, 201 Ga 513. 

Floyd v. State, 112 S.E.2d 171, 
100 GaA.pp. 453—Garcia v. State, 
182 S.E. 526, 62 Ga.App. 80—Dunn 
v. State, 89 S.E. 170, 18 Ga.App. 95. 
Ill.—See People v. Peck, 203 IlLApp. 
504. 

La.—State v. Normandale, 97 So. 798, 

154 La. 523. 

Neb.—May v. State, 54 N.W.2d 62, 

155 Neb. 786. 

Pa.—Commonwealth v. Pollack, 101 
A.2d 140, 174 Pa.Super. 621. 

Tex.—Motes v. State, Cr., 20 S.W.2d 
421. 

Ya.—Banovitch v. Commonwealth, 83 
S.E.2d 369, 196 Va. 210. 

Wash.—State v. Polet, 258 P. 501, 
144 Wash. 629. 

Employment 

Testimony by proprietor of busi¬ 
ness that certain person was not em¬ 
ployed by him was not objectionable 
on ground that records of the busi¬ 
ness were the best evidence. 

U.S.—U. S. v. Wheeler, CA..I11., 219 
F.2d 773, certiorari denied 75 S.Ct. 
872, 349 U.S. 944, 99 LJEd. 671, and 
McGowon v. U. S., 75 S.Ct. 872, 349 
U.S. 944, 99 L.Ed. 1271. 

Escape from, prison 

Testimony of prison employee that 
shortly prior to homicide accused 
had, with others, escaped from pris¬ 
on was not subject to objection that 
records of prison would be the best 
evidence of whether or not accused 
was in prison on day of homicide. 
Ga.—Loughridge v. State, 40 S.E.2d 
544, 201 Ga. 513. 

location of bullet 

In prosecution for murder, testi¬ 
mony of physician as to location of 
bullet was admissible, although X- 
ray pictures had been made. 

Ark.—Adcock v. State, 20 S.W.2d 120, 
179 Ark. 1055. 

Ordination of minister 
In bigamy prosecution, testimony 
of clergyman who performed wed¬ 
ding between accused and complain¬ 
ing witness that he was regularly 
ordained minister was not conclu¬ 
sion, and extrinsic evidence to prove 
ordination was not necessary. 
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Cal.—People v. Du Fault, 36 P.2d 
196, 1 C.A.2d 105. 

Ownership 

Owner of alleged stolen property 
may give parol testimony as to its 
ownership. 

Tex.—Heaton v. State, 87 S.W.2d 256 
129 Tex.Cr. 365 

Sale 

Automobile dealer’s bookkeeper, 
who positively stated on the stand 
that he was testifying from his own 
knowledge, was properly permitted 
to testify that dealer did not sell au¬ 
tomobile described in the indictment 
to certain person, over objection that 
dealer's books and records were the 
best evidence, even though bookkeep¬ 
er admitted that he examined the 
books and records about a week be¬ 
fore trial. 

U.S.—U. S. v. Wheeler, C-AJ1U 219 
F.2d 773, certiorari denied 75 S.Ct 
872, 349 U.S. 944, 99 L.Ed. 671, and 
McGowon v. U. S., 75 S.Ct 872, 349 
U.S. 944, 99 L.Ed. 1271. 

61.5 Ala.—Jones v. State, 17 So.2d 
545, 31 Ala^App. 378. 

Cal.—People v. Sweeney, App., 5 Cal. 
Rptr. 379—People v. Kulwin, 226 
P.2d 672, 102 C.A.2d 104—People v. 
Davis, 173 P.2d 833, 76 C.A.2d 701. 
D.C.—Anderson v. District of Colum¬ 
bia, MunA.pp. f 48 A.2d 710. 

La.—State v. Melerine, 109 So.2d 471, 
236 La. 930—State v. Melerine, 109 
So.2d 454, 236 La. 881. 

Mo.—State v. Tyson, 258 S.W.2d 651, 
363 Mo. 1242. 

Okl.—Walker v. State, 235 P.2d 722, 
94 Okl.Cr. 323. 

R.I.—State v. Braica, 78 A.2d 374, 78 
R.I. 32. 

62. U.S.—Reistr offer v. TJ. S., CA. 
Iowa, 258 F.2d 379, certiorari de¬ 
nied 79 S.Ct. 313, 358 U.S. 927, 3 L. 
Ed.2d 301, rehearing denied 80 S. 
Ct. 42, 361 U.S. 856, 4 L.Ed.2d 96— 
Sharfsin v. U. S., C.CJLS.C., 265 
F. 916—Gurinsky v. U. S., Tex., 259 
F. 378, 170 C.C.A. 354. 

Ala.—Riley v. State, 96 So. 599, 209 
Ala. 505. 

Peek v. State, 97 So. 374, 19 Ala 
App. 370—Johnson v. State, 78 So. 
716, 16 Ala»App. 453. 

Ark.—Knego v. State, 283 S.W. 27, 
171 Ark. 58. 

Fla—Hancock v. State, 105 So. 401, 
90 Fla 178. 
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to prove, not the contents , 62 * 5 but the making , 63 
the delivery , 64 the existence , 65 the identification , 66 
or signing 66 * 5 of a writing, the best evidence rule 
does not apply and parol evidence is admissible. 
Parol evidence is not objectionable where the fact 
sought to be proved is not in writing and is not re¬ 
quired to be , 67 or where it is sought to establish 
that a writing does not show a particular matter . 68 

Duplicate writings; carbon copies . Where an 


original instrument or writing is made or executed 
in duplicate, each duplicate is primary evidence and 
is admissible without producing the other or account¬ 
ing for its absence . 62 So, where several copies of 
a writing are made at the same time by the same 
operation, as, for instance, carbon copies of a writ¬ 
ten or typewritten instrument, each copy is gen¬ 
erally regarded as an original, which is admissi¬ 
ble without accounting for the other copy or cop¬ 
ies 70 unless it appears that the parties did not intend 


Ga.—Manley v. State, 144 S.E. 170, 
166 Ga. 563, reversed on other 
grounds 49 S.Ct. 215, 279 U.S. 1, 73 
L.Ed. 575. 

Shahan v. State, 111 S.E. 224, 28 
Ga.App. 343. 

Kan.—State v. Phillips, 259 P.2d 185, 
175 Kan. 50. 

La.—State v. Rice, 106 So. 317, 159 
La. 820. 

N.C.—state v. Roberson, 3 S.E.2d 
277, 215 N.C. 784—State v. Casey, 
168 S.E. 512, 204 N.C. 411. 

Tex.—Flippin v. State, 115 S.W.2d 
666, 134 Tex.Cr, 352. 

02.5 Pa.—Commonwealth v. Gazal, 
137 A.2d 814, 185 Pa.Super. 91. 

Tex.—Cage v. State, Cr., 320 S.W.2d 
364, certiorari denied Cage v. Tex¬ 
as, 79 S.Ct. 1434, 360 U.S. 917, 3 L. 
Ed.2d 1533, rehearing denied 80 S. 
Ct. 45, 361 U.S. 855, 4 L.Ed.2d 94. 
Duration of health certificate 

Expired health certificate of res¬ 
taurant employee was the best evi¬ 
dence of its contents but date of is¬ 
suance as well as date of its expira¬ 
tion could be shown by parol evi¬ 
dence in prosecution of restaurant 
proprietor for operating restaurant 
without requiring employees to fur¬ 
nish health certificates. 

Tenn.—Davidson v. State, 201 S.W.2d 
652, 184 Tenn. 468, 

63. Fla.—Camp v. State, 50 So. 537, 
68 Fla. 12. 

Ga.—Davis v. State, 5 S.E.2d 89, 60 
Ga.App. 772, followed in Bailey v. 
State, 5 S.E.2d 91, 60 Ga.App. 775. 

Back-dating 

Rule requiring production of orig¬ 
inal writings was Inapplicable where 
testimony, as to back-dating of per¬ 
mit, only related to when permit was 
granted and not to contents thereof. 
Tex.—Cage v. State, Cr., 320 S.W.2d 
364, certiorari denied Cage v. Tex¬ 
as, 79 S.Ct. 1434, 360 U.S. 917, 3 L. 
Ed.2d 1533, rehearing denied 80 S. 
Ct. 45, 361 U.S. 855, 4 L.Ed.2d 94. 
Bower of attorney 

Inquiry as to whether witness had 
executed a power of attorney, with¬ 
out calling for text of the power of 
attorney, was not objectionable on 
ground that it did not call for the 
best evidence. 

■Cal.—People v. Skeen, 209 P.2d 132, 
93 GA.2d 489. 


64. Fla.—Camp v. State, 50 So. 537, 
58 Fla. 12. 

65. Fla.—Hancock v. State, 105 So. 
401, 90 Fla. 178. 

Ga.—Cabaniss v. State, 68 S.E. 849, 
8 Ga.App. 129. 

Wash.—State v. Pappas, 80 P.2d 770, 
195 Wash. 197. 

Number or lottery slips 

(1) In prosecution for possession 
with Intent to sell or barter lottery 
or numbers tickets, secondary evi¬ 
dence of numbers slips allegedly tak¬ 
en from accused was admissible and 
best evidence rule was not applica¬ 
ble. 

Pa.—Commonwealth v. Gazal, 137 A. 
2d 814, 185 Fa.Super. 91. 

(2) In prosecution for failure to 
pay special gambler’s tax imposed by 
the Internal Revenue Code, govern¬ 
ment was required only to prove that 
numbers slips found on accused had 
existed, were numbers slips, and had 
been carried by accused, and there¬ 
fore best evidence rule was not ap¬ 
plicable; government’s failure to 
produce the numbers slips allegedly 
found on accused affected weight 
rather than competency of testimo¬ 
ny of policemen who stated that they 
had found such slips on accused. 

U.S.—IT. S. v. Calamaro, D.C.Pa., 137 

F.Supp. 816, reversed on other 
grounds 236 F.2d 182, affirmed 77 S. 
Ct. 1138, 354 U.S. 351, 1 L.Ed.2d 
1394. 

Liquor license 

Officers making a raid on a liquor 
establishment could testify to the 
fact that they saw a federal retail 
liquor dealer’s license on the wall of 
the building, but they could not tes¬ 
tify as to the contents of the license 
as the license itself would be the 
best evidence of what it contained. 
Okl.—Chambless v. State, 231 P.2d 
711, 94 Okl.Cr. 140—Ellington v. 
State, 229 P.2d 902, 94 Okl.Cr. 26. 

66. Ga.—Cabaniss v. State, 68 S.E. 
849, 8 Ga-App. 129. 

66.5 Okl.—Henson v. State, 261 F.2d 
916, 97 Okl.Cr. 240. 

67. Wis.—Smith v. State, 134 N.W. 
1123, 149 Wis. 63. 

When agreement is not in writing, 
parol evidence is admissible to prove 
contents. 


Cal.—People v. Collier, 295 P. 898, 
111 C.A. 215, modified on other 
grounds People v. Shurtleff, 299 P. 
92, 113 C.A. 739. 

68. Ga.—Cary v. State, 189 S.E. 625, 
55 Ga.App. 16*—Garcia v. State, 
182 S.E. 526, 52 Ga.App. 80. 

Or.—State v. Whiteaker, 247 P. 
1077. 118 Or. 656. 

Buie less stringent as to negative 
evidence 

The best evidence rule is less 
stringent where the evidence is neg¬ 
ative than where the attempt is to 
reproduce orally the written lan¬ 
guage of an instrument, especially 
one that creates or disposes of 
rights. 

U.S.—Gurinsky v. U. S., Tex., 259 F. 
378, 170 C.C.A. 354. 

69. Ala.—Robinson v. State, 82 So.2d 
815, 38 Ala.App. 315. 

III.—People v. Stone, 181 N.B. 648, 
349 Ill. 52. 

Pa.—Commonwealth v. Olitzky, 133 
A.2d 238, 184 Pa.Super. 144. 

70. U.S.—Franks v. U. S., C.C.A.Mo., 
164 F.2d 795—U. S. v. Manton, C. 
CA..N.Y., 107 F.2d 834, certiorari 
denied Manton v. U. S., 60 S.Ct. 
590, 309 U.S. 664, 84 L.Ed. 1012, 
and Spector v. U. S., 60 S.Ct. 590, 
309 U.S. 664, 84 L.Ed. 1012—O’Shea 
v. U. S., C.CJLMich. 93 F.2d 169. 

Ala.—Robinson v. State, 82 So.2d 815, 
38 Ala.App. 315—Leonard v. State, 
58 So.2d 138, 36 Ala.App. 397, cer¬ 
tiorari denied 58 So.2d 142, 257 
Ala. 239. 

Ga.—Newmans v. State, 16 S.E.2d 87, 
65 Ga.App. 288—Borders v. City of 
Macon, 89 S.E. 451, 18 Ga.App. 333. 
Ill.—People v. Hauke, 167 NJE. 1, 
335 Ill. 217. 

Iowa.—State v. Sonderleiter, 99 N.W. 
2d 393. 

La.—State v. Childers, 199 So. 640, 
196 La. 654—State v. Lee, 138 So. 
662, 173 La. 770. 

Mo.—State v. Trice, 92 S.W.2d 135, 
338 Mo. 744. 

Md.—Morrow v. State, 59 A.2d 325, 
190 Md. 559. 

Okl.—Hearts ill v. State, Cr., 341 P.2d 
625. 

Pa.—Commonwealth v. Olitzky, 133 
A.2d 238, 184 Pa.Super. 144. 

Tex.—Kluting v. State, 232 S.W. 
305, 90 Tex.Cr. 44. 
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the copies to operate as original evidence of the 
matters contained therein; 70 * 5 but it has been held 
that carbon copies, especially when not intended for 
use as duplicates or executed in contra-part, must 
be deemed secondary, not primary evidence. 71 

The application of the best evidence rule to con¬ 
fessions is discussed infra § 833. 

Photostatic copies of a writing are secondary evi¬ 
dence and are not ordinarily admissible unless satis¬ 
factory explanation is made for the failure to pro¬ 
duce the original. 71 * 6 

b. Voluminous Writings 

Ordinarily, where It Is sought to prove the results of 


facts contained In multifarious and voluminous records, 
books of account, or other writings, a competent person 
who has examined them may testify as to the results of 
his examination, provided the writings themselves are 
admissible In evidence and have been produced, or at 
least made accessible to the court and opposing parties. 

As a general rule, where it is sought to prove the 
results of facts contained in multifarious and volu¬ 
minous records, books of account, or other writings, 
and such writings are in evidence, or are admissi¬ 
ble in evidence and are in court, or are otherwise 
accessible to court and counsel, a competent per¬ 
son who has examined them may testify as to the re¬ 
sults of his examination. 72 Also, where such per¬ 
son has made a written summary or schedule of the 
results of his examination, the court may, in its 


Wash.—State v. Baker, 122 P. 335, 
67 Wash. 595. 

70.5 Pa.—Commonwealth v. Olltzky, 
133 A.2d 238, 184 Pa.Super. 144. 

71. Neb.—Hogoboom v. State, 234 
N.W. 422, 120 Neb. 525, 79 A.L.R. 
1171. 

Specimens of handwriting* 

In prosecution for attempting to 
pass forged instrument, carbon cop¬ 
ies of handwriting specimens ad¬ 
mitted in evidence without explana¬ 
tion for nonproduction of originals, 
which were in flies of Department of 
Public Safety, were not best evi¬ 
dence, and admission of copies was 
error. 

Tex.—Boatright v. State, 273 S.W.2d 
632, 160 Tex.Cr. 590. 

71.5 Ga.—Cox v. State, 92 S.E. 2d 260, 
93 Ga~A.pp. 533. 

72. U.S.—Rudin v. TJ. S., C.A.Mich., 
254 F.2d 45, certiorari denied 78 
S.Ct. 1374, 357 U.S. 930, 2 L.Ed.2d 
1371—Bodnar v. TJ. S., C.A.Ohio, 248 
F.2d 481—Marienfeld v. U. S., CA. 
Mo., 214 F.2d 632, certiorari denied 
75 S.Ct. 87, 348 U.S. 865, 99 L.Ed. 
68 1—Harper v. U. S., C.CA.Mo., 
143 F.2d 795—Ray v. U. S. f C.C.A. 
N.D., 114 F.2d 508, certiorari denied 
61 S.Ct 318, 311 U.S. 709, 85 L.Ed. 
461—Morris v. U. S., C.C.A.La., 112 
F.2d 522, certiorari denied 61 S.Ct. 
41, 311 U.S. 653, 85 L.Ed. 418— 
U. S. v. Kelley, C.C.A.N.Y., 105 F. 
2d 912—Levey v. U. S., C.C.A.Wash., 
92 F.2d 688, certiorari denied 58 
S.Ct 609, 303 U.S. 639, 82 L.Ed. 
1099—Cooper v. U. S., C.C.A.La., 91 
F.2d 195—Shreve v. U. S., C.C.A. 
Aria., 77 F.2d 2, certiorari denied 
56 S.Ct. 380, 296 U.S. 654, 80 L.Ed. 
466—Paschen v. U. S., C.C.A.I11., 
70 F.2d 491—Foshay v. U. S., C.C.A. 
Minn., 68 F.2d 205, certiorari denied 
54 S.Ct. 531, 291 U.S. 674, 78 L.Ed. 
1063—Harris v. U. S., C.C.A.Wash., 
48 F.2d 771—Lewy v. U. S. f C.C.A. 

III., 29 F.2d 462, 62 A.L.R. 388, 
certiorari denied 49 S.Ct 346, 279 
U.S. 850, 73 L.Ed. 993—Mitchell v. 
U. S., C.CA.Cal., 23 F.2d 260, cer¬ 


tiorari denied 48 S.Ct 530, 277 U.S. 
594, 72 L.Ed. 1005—Osborne v. U. 

S., C-C.A.Cal., 17 F.2d 246, certio¬ 
rari denied 47 S.Ct. 765, 274 U.S. 
751, 71 L.Ed. 1332—Kolbrenner v. 
U. S., C.C.A.Tex., 11 F.2d 754, cer¬ 
tiorari denied 46 S.Ct. 489, 271 U. 
S. 677, 70 L.Ed. 1146—Arine v. U. 

S., C.C.A.Wash., 10 F.2d 778—Pe¬ 
tersen v. U. S. f C.C.A.Hawaii, 287 
F. 17—Galbreath v. U. S., Ohio, 257 
F. 648, 168 C.C.A. 598. 

U. S. v. Deardorff, D.C.Pa., 40 S. 
Supp. 512 —U. S. v. Thompson, D.C. 
Pa., 27 F.Supp. 905. 

Ala.—Troup v. State, 26 So.2d 611, 
32 Ala.App. 309, motion granted 26 
So.2d 622, 248 Ala. 143—Kersh v. 
State, 153 So. 284, 26 Ala.App. 15, 
certiorari denied 153 So. 287, 228 
Ala. 364—Sturdivant v. State, 142 
So. 116, 25 AlaA.pp. 14 8 . 

Cal.—People v. Burman, 291 P.2d 49, 
138 C.A.2d 216—People v. Ander¬ 
son, 8 P.2d 155, 120 C.A. 661—Peo¬ 
ple v. Weaver, 274 P. 361, 96 C.A. 
1—People v. Kawano, 177 P. 174, 
38 C.A. 612. 

Ga.—Manley v. State. 144 S.E. 170, 
166 Ga. 563, reversed on other 
grounds 49 S.Ct 215, 279 U.S. 1, 73 
L.Ed. 575—Bitting v. State, 139 
S.E. 877, 165 Ga. 55. 

Camp v. State, 122 S.E. 249, 31 
Ga.App. 737—Hetrick v. State, 109 
S.E. 528, 27 Ga.App. 671—Young v. 
State, 103 S.E. 804, 25 Ga.App. 562. 
Idaho.—State v. Clark, 278 P. 776, 
47 Idaho 750. 

Ill.—People v. Cowgill, 166 N.E. 535, 
334 Ill. 635—People v. Moone, 166 
N.E. 481, 334 Ill. 590—People v. 
Preble, 147 N.E. 124, 316 Ill. 233 
—People v. Wulff, 145 N.E. 108, 
313 Ill. 286—People v. Sawhill, 132 
N.E. 477, 299 Ill. 393. 

People v. Wiggins, 231 Ill.App. 
467. 

Ind.—Price v. State, 168 N.E. 579 , 
201 Ind. 461. 

Iowa.—State v. Dobry, 250 N.W. 702, 
217 Iowa 858, appeal dismissed 
Dobry v. State of Iowa, 55 S.Ct 
87, 293 U.S. 519, 79 L.Ed. 632— 
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State v. Niehaus, 228 N.W. 808, 
209 Iowa 533. 

La.—State v. Cloutier, 159 So. 330, 
181 La. 222—State v. Christian, 
107 So. 393, 160 La. 525. 

Md.—PIckman v. State, 185 A. 120, 
170 Md. 421—Summons v. State! 
144 A. 497, 156 Md. 382—Corpus 
Juris cited In Newton v. State, 127 
A. 123, 132, 147 Md. 71. 

Mass.—Commonwealth v. Dyer, 138 
N.E. 296, 243 Mass. 472, certiorari 
denied Dyer v. Commonwealth of 
Massachusetts, 43 S.Ct 700, 262 U.S. 
751, 67 L.Ed. 1214. 

Mich.—People v. Hatfield, 208 N.W. 
682, 234 Mich. 574. 

Miss.—Crawford v. State, 138 So. 589, 
162 Miss. 158. 

Mo.—State v. Brickey, 152 S.W.2d 
1055, 348 Mo. 248—State v. Colson, 
30 S.W.2d 59, 305 Mo. 510—State v. 
Howell, 296 S.W. 370, 317 Mo. 330. 

Mont.—State v. Ray, 294 P. 368, 88 
Mont. 436. 

Neb.—Buckley v. State, 269 N.W. 
892, 131 Neb. 752—Hogoboom v. 
State, 234 N.W. 422, 120 Neb. 525, 
79 A.L.R. 1171—Hankins v. State, 
213 N.W. 344, 115 Neb. 350. 

N.M.—State v. Schrader, 324 P.2d 
1025, 64 N.M. 100. 

N.C.—State v. Shipman, 163 S.E. 657, 
202 N.C. 518—State v. Lancaster, 
162 S.E. 367, 202 N.C. 204—State 
v. Rhodes, 161 S.E. 722, 202 N.C. 
101 . 

Okl.—Foyil v. State, 187 P.2d 254, 85 
Okl.Cr. 200—Casselman v. State, 54 
P.2d 678, 58 Okl.Cr. 371— Corpus 
Juris quoted In Jones v. State, 282 
P. 892, 45 Okl.Cr. 246—Appelget v. 
State, 243 P. 251, 33 Okl.Cr. 125. 

Pa.—Commonwealth v. Bitler, 2 A.2d 
493, 133 Pa.Super. 268. 

Tenn.—Hooper v. State, 325 S.W.2d 
561. 

Tex.—Spencer v. State, 154 S.W.2d 
846, 142 Tex.Cr. 450. 

Utah.—State v. Christiansen, 94 P.2d 
472, 98 Utah 278— Corpus Juris cit¬ 
ed In State v. Olson, 287 P. 181,186, 
75 Utah 583. 



22A C.J.S 


CRIMINAL LAW § 693 

discretion, allow such summary or schedule to be Moreover, it must appear that such writings are 

introduced, upon proper identification. 73 The wit- themselves admissible in evidence. 76 While they 

ness testifying must, of course, be shown to be com- are not usually required to be introduced in evi- 

petent; 7 * and his testimony or summary must be in dence, 77 the writings upon which the testimony or 

conformity with the writings on which it is based. 75 summary is based must generally be produced, or 


Vt.—State v. Williams, 1X1 A. 701, 
94 Vt 423. 

1$ C.J. P 612 note 84, p 615 note 66. 
Omission of Item 

In prosecution of deputy sheriff for 
misapplication of county funds, tes¬ 
timony of auditor, who had audited 
sheriff's accounts, could he used to 
show what the auditor found relative 
to certain item which deputy sheriff 
had allegedly not accounted for, as 
a shorthand rendition of facts rather 
than to have offered each item in the 
books and have the jury listen to see 
if the item in question appeared in 
the funds listed as paid to the coun¬ 
ty. 

Tex.—Heed v. State, 149 S.W.2d 119, 
141 Tex.Cr. 503. 

In grand jury proceedings 

Miss.—Simmons v. State, 141 So. 

288, 165 Miss. 732. 

Insolvency of hank 

(1) In a prosecution of a bank 
cashier for receiving deposits know¬ 
ing the bank was insolvent, testi¬ 
mony of an expert accountant, who 
examined the books of the bank that 
It was insolvent when the deposit 
In question was received was prop¬ 
erly admitted as against the objec¬ 
tion that the books were the best 
evidence. 

La.—State v. Perry, 90 So. 406, 149 
La. 1065. 

(2) However, In a prosecution for 
embezzlement from a bank it has 
been held not error to refuse to 
allow a witness, who had audited 
the books of the bank, to testify 
that, after making an examination 
of the assets and liabilities of the 
hank, he reached the conclusion that 
the bank was insolvent. 

Ga.—Heaton v. State, 139 S.E. 103, 
37 Ga.App. 195, reversed on other 
grounds 144 S.E. 782, 167 Ga. 147, 
and mandate conformed to 145 S.E. 
534, 38 Ga.App. 695. 

Summary of oral statements 
Statute governing admissibility of 
summaries, made by auditors and 
other competent persons, of numerous 
entries contained In record books and 
other writings, does not authorize re¬ 
ceipt in evidence of summary of oral 
statements, but summary, to be ad¬ 
missible, must concern a writing. 
Or.—State v. Monk, 260 P.2d 474, 199 
Or. 165. 

Buie inapplicable 

In statute providing that there 
shall be no evidence of contents of a 
writing, other than writing itself, ex¬ 
cept when originals consist of nu¬ 
merous accounts, or other documents, 


| which cannot be examined in court 
without great loss of time, the excep¬ 
tive provision contemplates some¬ 
thing more difficult than such com¬ 
monplace papers as sales slips and 
statements of account, which jury 
would have no difficulty in under¬ 
standing. 

Or.—State v. Monk, supra. 

73- U.S.—Azcona v. U. S., C.A.La., 
257 F.2d 462—Nilva v. U. S., C.A. 
N.D., 227 F.2d 74, rehearing denied 
228 F.2d 134, affirmed in part and 
sentence vacated on other grounds 
77 S.Ct. 431, 352 U.S. 385, 1 L.Ed. 
2d 415, rehearing denied 77 S.Ct. 
716, 353 U.S. 931, 1 L.Ed.2d 724— 
Samish v. U. S., C.A.Cal., 223 F.2d 
358, certiorari denied 76 S.Ct. 85, 
350 U.S. 848, 100 L.Ed. 755, rehear¬ 
ing denied 76 S.Ct. 150, 350 U.S. 
897, 100 L.Ed. 789—Hoyer v. U. S., 
CA.KD., 223 F.2d 134—Stevens v. 
U. S., C.A.Tenn., 206 F.2d 64—U. S. 
v. Marachowsky, C.A.Wis., 201 F.2d 
5, certiorari denied Marachowsky v. 
U. S„ 73 S.Ct. 949, two cases, 345 
U.S. 965, 97 L.Ed. 1384—U. S. v. 
Freeman, C.C.A.I11., 167 F.2d 786, 
certiorari denied 69 S.Ct. 37, 335 
U.S. 817, 93 L.Ed. 372—Cornes v. 
U. S., C.C.A.Ariz., 119 F.2d 127- 
Ray v. U. S., C.C.A.N.D., 114 F.2d 
508, certiorari denied 61 S.Ct. 318, 
311 U.S. 709, 85 L.Ed. 461—Paschen 
v. U. S., C.C.A.I11., 70 F.2d 491— 
Fournier v. U. S., C.C-AJ11., 58 F.2d 
3, certiorari denied 52 S.Ct. 647, 286 
U.S. 565, 76 L.Ed. 1297—Uooper v. 
U. S., C.C.A.Iowa, 9 F.2d 216. 

U. S. v. Deardorff, D.C.Pa., 40 F. 
Supp. 512. 

Ill.—People v. Sawhill, 132 N.E. 477, 
299 III. 393. 

Md.—O’Donnell v. State, 53 A.2d 688, 
188 Md. 693, reargument denied 54 
A.2d 315, 188 Md. 693—Blum v. 
State, 51 A. 26, 94 Md. 375, 56 L. 
R.A. 322. 

Utah.—State v. Christiansen, 94 P.2d 
472, 98 Utah 278. 

Public officer's reports 

(1) The testimony and written re¬ 
ports of a public officer charged 
with the duty of examining the 
books and accounts of other public 
officers and of making written re¬ 
ports thereof, in so far as they per¬ 
tain to the issues involved in a 
prosecution, may be introduced as 
primary evidence, subject to explana¬ 
tion or impeachment. 

Okl.—Hays v. State, 210 P. 728, 22 
OkLCr. 99. 

(2) Such a report may not, how¬ 
ever, be introduced as a substitute 
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for oral evidence, at least where It 
is partially based upon affidavits. 
Mont.—State v. Hay, 294 F. 368, 88 
Mont. 436. 

Summary of tax records 

U.S.—U. S. v. Mortimer, C.C.A.N.Y., 
118 F.2d 266, certiorari denied Mor¬ 
timer v. U. S., 62 S.Ct. 58, 314 U.S. 
616, 86 L.Ed. 496. 

74. U.S.—Duvall v. U. S., C.C.A.Pa., 
94 F.2d 911. 

75. U.S.—Foshay v. U. S. t C.C.A. 
Minn., 68 F.2d 205, certiorari de¬ 
nied 54 S.Ct. 531, 291 U.S. 674, 78 
L.Ed. 1063. 

Conn.—State v. McNamara, 22 A.2d 
10, 128 Conn. 273. 

Or.—State v. Monk, 260 P.2d 474, 199 
Or. 165. 

Careful scrutiny 

In tax evasion prosecution where¬ 
in government relies on net worth 
method, trial court must scrutinize 
charts, summaries, schedules, etc., 
before they can he admitted into evi¬ 
dence, to see whether they fairly 
represent and summarize evidence on 
which they are based, but If they are 
fair representations, they are admis¬ 
sible. 

U.S.—U. S. v. O’Connor, C.A.2, 237 
F.2d 466. 

76. U.S.—Wilkes v. U. S., C.C.A. 
Cal., 80 F.2d 285—Greenbaum v. 
U. S., C.C.A.Ariz., 80 F.2d 113— 
Fournier v. U. S., C.CA.I11., 58 F. 
2d 3, certiorari denied 52 S.Ct. 647, 
286 U.S. 565, 76 L.Ed. 1297. 

Cal.—People v. Doble, 265 P. 184, 203 
C. 510. 

N.C.—State v. Breece, 173 SJS. 9, 206 
N.C. 92. 

“It must fairly appear that the 
books and records upon which the 
testimony of the expert is based 
were themselves properly identified 
to such a degree as to entitle them 
to be admitted in evidence." 

Neb.—Hogoboom v. State, 234 N.W. 
422, 425, 120 Neb. 525, 79 A.L.R. 
1171. 

Evidence held sufficient, at least 
prima facie, to show that books and 
records examined by revenue agents 
belonged to accused so as to render 
admissible evidence of agents as to 
result of examination. 

U.S.—Paschen v. U. S., C.C.A.I11., 70 
F.2d 491. 

77. U.S.—Butler v. U. S., CCA. 
Utah, 53 F.2d 800—Stephens v. U. 
S., C.C.A.Cal„ 41 F.2d 440, certio¬ 
rari denied Spicer v. U. S., 51 S.Ct. 
83, 282 U.S. 880, 75 L.Ed. 777- 
Cooper v. U. S., C.CwAJowa, 9 F.2d 
216. 
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at least made accessible to the court and opposing 
parties; 78 but even the latter requirement is not 
universally recognized, 79 and, where recognized, it 
is subject to exceptions. 80 

§ 694. -Judicial and Official Acts, Pro¬ 

ceedings, and Records 

a. Official acts, proceedings, and records 

in general 

b. Judicial acts, proceedings, and records 

a. Official Acts, Proceedings, and Records in 
General 

Subject to certain limitations, the general rule Is that 
where superior evidence of official acts, proceedings, and 
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records is shown to exist, parol or secondary evidence 
is inadmissible unless the absence of the superior evi- 
dence Is satisfactorily explained. 

The best evidence rule is particularly applicable 
in proving official acts, orders, proceedings, and rec¬ 
ords, and the general rule is that, where superior 
evidence of such facts is shown to exist, parol or 
secondary evidence is inadmissible, unless the ab¬ 
sence of the superior evidence is satisfactorily ex¬ 
plained. 81 Thus, where the fact to be proved is a 
matter of record or one which should appear of 
record, the record thereof or a properly authenticat¬ 
ed copy is the best evidence, and parol or secondary 
evidence is inadmissible, unless its absence is satis¬ 
factorily explained. 82 


Mo.—State v. Matkins, 34 S.W.2d 1. 
326 Mo. 1072. 

However, it has been said that in 
cases where examinations and com¬ 
putations may be shown, the rules 
of evidence require the records 
themselves to be offered in connec¬ 
tion therewith. 

S.D.—State v. Paulson, 129 N.W. 558, 
27 S.D. 24. 

78. U.S.—Stevens v. IT. S., C.A. 
Tenn., 206 F.2d 64—IT. S. v. Dil- 
liard, C.C.A.N.Y., 101 F.2d 829, cer¬ 
tiorari denied Dilliard v. U. S., 59 
S.Ct. 484, 306 U.S. 635, 83 L.Ed. 
1036, Koven v. U. S., 59 S.Ct. 484, 
306 U.S. 635, 83 L.Ed. 1036, and 
Donegan v. U. S., 59 S.Ct. 484, 306 
U.S. 635, 83 L.Ed. 1036—Cooper v. 
U. S„ C.C.A.La., 91 F.2d 195— 
Wilkes v. U. S., C.C.A.Cal., 80 F.2d 
285—Stephens v. U. S., C.C.A.Cal., 
41 F.2d 440, certiorari denied Spi¬ 
cer v. U. S., 51 S.Ct. 83, 282 U.S. 880, 
75 L.Ed. 777—Cooper v. U. S., C.C. 
A.Iowa, 9 F.2d 216—Galbreath v. U. 
S. t Ohio, 257 F. 648, 168 C.C.A. 598. 
Ala.—Troup v. State, 26 So.2d 611, 32 
Ala.App. 309, motion granted 26 So. 
2d 622, 248 Ala. 143—Garner v. 
State, 158 So. 543, 26 Ala.App. 246, 
certiorari denied 158 So. 546, 229 
Ala. 600. 

Ga.—Manley v. State, 144 S.E. 170, 
166 Ga. 563, reversed on other 
grounds 49 S.Ct. 215, 279 U.S. 1, 
73 L.Ed. 575—Bitting v. State, 139 
S.B. 877, 165 Ga. 55. 

Camp v. State, 122 S.E. 249, 31 
Ga.App. 737—Young v. State, 103 
S.E. 804, 25 Ga~App. 562. 

Md.—Summons v. State, 144 A. 501, 
156 Md. 390. 

Neb.—Buckley v. State, 269 N.W. 892, 
131 Neb. 752—Hogoboom v. State, 
234 N.W. 422, 120 Neb. 525, 79 A. 
L.R* 1171. 

Okl.—Casselman v. State, 54 P.2d 
678, 58 Okl.Cr. 371. 

Utah.—State v. Olson, 287 P. 181, 75 
Utah 583. 

79- U.S.—Stephens v. U. S., C.C.A. 
CaL, 41 F.2d 440, certiorari denied 


Spicer v. U. S., 51 S.Ct. 83, 282 U.S. 
880, 75 L.Ed. 777. 

80. U.S.—Galbreath v. U. S., Ohio, 
257 F. 648, 168 C.C.A. 598. 

Records without jurisdiction 

Testimony of one investigating 
corporation’s records, as to relative 
value of assets and liabilities, was 
competent without production of of¬ 
ficial records located in another ju¬ 
risdiction. 

Md.—Summons v. State, 144 A. 501, 
156 Md. 390. 

Where records in official custody 

are equally open to inspection by the 
defense, secondary evidence is admis¬ 
sible to prove their contents. 

U.S.—U. S. v. Mortimer, C.C.A.N.Y., 
118 F.2d 266, certiorari denied Mor¬ 
timer v. U. S., 62 S.Ct. 58, 314 U.S. 
616, 86 LJEd. 496. 

81- U.S.—Greenbaum v. U. S., C.C. 
A.Ariz., 80 F.2d 113—Corliss v. U. 
S., C.CA.Neb., 7 F.2d 455—Par- 
menter v. U. S., C.C.A.Mich., 2 F. 
2d 945, certiorari denied 45 S.Ct. 
514, 268 U.S. 697, 69 L.Ed. 1163— 
Cohn v. U. S., N.Y., 258 F. 355, 
169 C.C.A. 371. 

U. S. v. Campanaro, D.C.Pa., 63 
F.Supp. 811. 

Ga.—Glass v. State, 44 S.E.2d 143, 75 
Ga.App. 602. 

Kan.—State v. Sweet, 168 P. 1112, 
101 Kan. 746. 

Ky.—Botner v. Commonwealth, 292 
S.W. 805, 219 Ky. 272. 

Mont.—State v. Keays, 34 P.2d 855, 
97 Mont 404. 

N.D.—State v. Ruble, 40 N.W.2d 794, 
77 N.D. 79. 

Okl.—Megown v. State, Cr. p 300 P.2d 
673. 

Tex.—Emberline v. State, 212 S.W. 

952, 85 Tex.Cr. 399. 

Admissibility of public records gen¬ 
erally see infra § 844. 

Municipal ordinances 

(1) The best evidence as to the 
contents of a municipal ordinance is 
the ordinance itself. 

Tex.—Schultz v. State, 128 S.W.2d 36, 
137 Tex.Cr. 164. 
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(2) The existence of a particular 
ordinance is, however, best estab¬ 
lished by the minute books of the 
city. 

Tex.—Holland v. State, 239 S.W. 984, 
91 Tex.Cr. 478. 

(3) Where it was shown that orig¬ 
inal ordinance was lost, introducing 
in evidence a printed copy thereof 
which had been published and was 
identified as identical with the orig¬ 
inal was proper. 

Okl.—Diehl v. City of Shidler, 150 P. 
2d 76, 78 Okl.Cr. 434, reheard 155 
P.2d 269, 79 Okl.Cr. 355. 

Regulations or orders of administra¬ 
tive agency 

(1) Best evidence .of Federal Of¬ 
fice of Price Administration's price 
regulations would be original regula¬ 
tions or certified copy thereof, not 
printed circular characterized as 
copy of regulations. 

N.Y.—People, on Complaint of Lie- 
bert, v. Lipoff, 45 N.Y.S.2d 636, 181 
Misc. 618. 

(2) Oral testimony relating to con¬ 
tents of order of administrative 
agency of municipality which ac¬ 
cused was charged with having vio¬ 
lated, in absence of satisfactory ex¬ 
cuse for not introducing the order 
itself, violated the best evidence rule. 
Ohio.—City of Toledo v. Tucker, 133 

N.E.2d 411, 99 Ohio App. 346. 

Copies required by law 
A printed copy of an official re¬ 
port is, however, admissible as 
against the contention that the orig¬ 
inal report is the best evidence, 
where such copy is required by law 
to be made and constitutes a part 
of the public documents of a state. 
Vt.—State v. Williams, 111 A. 701, 94 
Vt 423. 

82. Ala.—Jacobs v. State, 85 So. 837, 
17 Ala.App. 396—Sims v. State, 85 
So. 836, 17 Ala.App. 408. 

Ky.—Minx v. Commonwealth, 140 S. 
W.2d 658, 283 Ky. 14—Rand v. 
Commonwealth, 195 S.W. 802, 176 
Ky. 343. 
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The record thereof or a properly authenticated 
copy is the best evidence of the official acts and or¬ 
ders of a county board, 83 the proceedings of a town 
of which a record is required by law to be kept, 84 
or the ownership of a motor vehicle, 85 unless such 
•ownership is undisputed. 86 Similarly, such papers 
as a pardon, 87 a physician's diploma, 88 and a petition 
to a board of aldermen 89 are the best evidence of 
their contents, and parol evidence thereof is inad¬ 
missible. 

On the other hand, the best evidence rule does 
not apply, and production of the record or writing 
is not required, where the official act or proceed¬ 
ing which is sought to be established is only col¬ 
laterally involved, 90 or where it is not sought to 
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prove the contents of a writing or record. 91 More¬ 
over, the rule will generally not be applied so as to 
preclude parol evidence of substantive facts within 
the personal knowledge of a witness. 92 Thus a 
witness may ordinarily testify as to the location 
of a towrn, count}*, or beat ; 93 and oral testimony as 
to the public character of a road or highway is prop¬ 
erly admitted 94 without showing that there are no 
records establishing such character. 95 

Voluminous writings and records are discussed 
supra in § 693 b. 

Negative facts; absence from record . The rules 
of evidence do not require the introduction of rec¬ 
ords to negative the existence of a given fact. 06 
Accordingly, the testimony of a person who is the 


Mont.—State v. Hay, 294 P. 368, 88 
Mont. 436. 

Admissibility of authenticated tran¬ 
script or copy of public record see 
infra § 845. 

Statement of custodian of record 

as to its contents is Inadmissible, 
since record itself is best evidence 
unless record is unobtainable. 

Okl.—Uhlenhake v. State, 52 F.2d 
117, 58 Okl.Cr. 248. 

Tex.—Rhodes v. State, 120 S.W.2d 
1070, 135 Tex.Cr. 422—Dunn v. 

State, 120 S.W.2d 451, 135 Tex.Cr. 
396—Pool v. State, 278 S.W. 212, 
102 Tex.Cr. 451—Nichols v. State, 
238 S.W. 232, 91 Tex.Cr. 277. 
W.Va.—State v. Royal, 119 S.E. 801, 
94 W.Va. 617. 

WIs.—Walsh v. State, 192 N.W. 1004, 
180 Wis. 356. 

-Change of brand 

In a prosecution for the larceny 
of a horse, it was not error to refuse 
to receive in evidence the contents 
of a letter claimed by accused to 
have been received from the state 
veterinarian authorizing him to 
change his brand, such change of 
brand being provable as a public 
record. 

Or.—State v. Morris, 175 P. 668, 90 
Or. 60. 

83. Fla.—Kirkland v. State, 97 So. 

502, 86 Fla. 64. 

16 C.J. p 613 note 99. 

Better practice 

Where the original minutes of the 
county commissioners' court are 
available, it is better practice to use 
them, rather than a certified copy. 
Ala.—Kirkham v. State, 93 So. 56, 18 
Ala.App. 426. 

Bo entry on record 

In prosecution of county commis¬ 
sioner for using his influence to se¬ 
cure employment of certain Individ¬ 
ual in return for money, testimony 
of another county commissioner to 
show that such Individual was em¬ 
ployed by the county commissioners 


| was not objectionable on ground that 
the acts of the board could only be 
proved by the official records, where 
no entry had been made on the sub¬ 
ject. 

Me.—State v. Vallee, 19 A.2d 429, 137 
Me. 311. 

84. Ky.—Crouch v. Commonwealth, 
189 S.W. 698, 172 Ky. 463. 

85. Ind.—Foreman v. State, 14 N.E. 
2d 546, 214 Ind. 79. 

Tex.—Murray v. State, 115 S.W.2d 
407, 134 Tex.Cr. 242. 

Original registration certificate of 
motor vehicle, issued by secretary of 
state in compliance with statutes, 
was competent evidence within best 
evidence rule. 

Ind.—Waterford v. State, 187 N.E. 
880, 205 Ind. 682. 

88. Mo.—State v. Wahlers, 56 S.W. 
2d 26. 

87. Ark.—Redd v. State, 47 S.W. 
119, 65 Ark. 475. 

Ky.—Parson v. Commonwealth, 112 
S.W. 617, 33 Ky.L. 1051. 

88. Ala.—McAllister v. State, 47 So. 
161, 156 Ala. 122. 

89. Conn.—State v. Carroll, 73 A. 
780, 82 Conn. 321. 

90. Ga.—Blocker v. State, 199 S.E. 
444, 58 Ga.App. 560. 

Ill.—People v. Anderson, 189 N.E. 
338, 355 III. 289. 

91. U.S.—Girson v. U. S., C.C.A. 
Mont., 88 F.2d 358, certiorari de¬ 
nied 57 S.Ct. 924, 301 U.S. 697, 81 
L.Ed. 1352. 

Ill.—People v. Munday, 117 N.E. 
286, 280 Ill. 32. 

Pacts omitted from a record of 
municipal proceedings may be prop¬ 
erly established by parol, notwith¬ 
standing a statute requiring the city 
recorder to keep a record of such 
proceedings. 

Utah.—Salina City v. Lewis, 172 P. 
286, 52 Utah 7, followed in Salina 
City v. Neilsen, 172 P. 290. 
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Wis.—Walsh v. State, 197 N.W. 192, 
183 Wis. 93. 

Creation of office 

Oral testimony was admissible to 
show creation of office of auditor 
and clerk of industries of men's re¬ 
formatory at impromptu meeting of 
majority of members of state board 
of control in trial of such officer for 
embezzlement, where no record was 
made of proceedings. 

Iowa.—State v. Conway, 260 N.W. 88, 
219 Iowa 1155. 

Making of affidavit 

It is proper, as against an objec¬ 
tion that it is not the best evidence 
obtainable, to receive parol evi¬ 
dence of the making of an affidavit. 
Tex.—De Lucenay v. State, Cr., 68 S. 
W. 796. 

92. Mo.—State v. Hendrix, 56 S.W. 
2d 76, 331 Mo. 658. 

Tex.—Loyd v. State, 286 S.W. 1096, 
105 Tex.Cr. 91. 

“One can always speak of his own 
knowledge of substantive facts with¬ 
in his knowledge. He must know 
the facts, and knowing them, can re¬ 
late them." 

S.C.—State v. Deadwyler, 130 S.E. 
332, 334, 133 S.C. 75. 

Observations of a physician who 
performed an autopsy are properly 
admitted as against the contention 
that the record of the autopsy is the 
best evidence. 

Mass.—Commonwealth v. Borasky, 
101 N.E. 377, 214 Mass. 313. 

93. Ala.—McClendon v. State, 121 
So. 2, 23 Ala.App. S3. 

94. Ga.—Clark v. State, 132 S.E. 
650, 35 Ga.App. 241. 

Ill.—People v. Kyle, 173 N.E. 75, 841 
Ill, 31—People v. Camberis, 130 N. 
E. 712, 297 Ill. 455. 

95. Tex.—Buck v. State, 72 S.W.2d 
282, 126 Tex.Cr. 382. 

96. Or.—State v. Whiteaker, 247 P. 
1077, 118 Or. 656. 

Tex.—Rogers v. State, 225 S.W, 57, 
88 Tex.Cr. 109. 
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legal custodian of the record 97 or of any other 
person who has examined the records, 98 is admissible 
to show that a certain order, entry, fact or document 
does not appear of record. Rule 27 of the Federal 
Rules of Criminal Procedure, 18 U.S.C.A., which 
provides that the certificate of the custodian of an 
official record is admissible to prove the lack of a 
particular record does not operate to exclude 
proof of such fact by other evidence. 98 - 5 

Birth , marriage and death . In the absence of a 
statutory provision to the contrary, a certificate of 
birth or other official record is not necessarily re¬ 
quired to prove a person's age, the best evidence 
of such fact being the testimony of a person having 
actual knowledge thereof. 99 Where, however, a 
statute makes a birth certificate competent evidence, 
it cannot be excluded on the ground that it is not the 
best evidence. 1 Under a statute providing for the 


22A C.J.S. 

recording of births, marriages, and deaths, a prop¬ 
erly certified copy of a birth or death certificate, 
as distinguished from an uncertified copy, is the 
best evidence of the fact of birth or death. 2 Such 
a statute does not, however, render incompetent 
the testimony of witnesses having personal knowl¬ 
edge as to the date of a particular person's birth. 3 
The age of accused may be proved by his statement 
in another proceeding where his parents are dead 
and his birth certificate is not available. 3 * 5 The 
fact of marriage of a person may be established by 
parol testimony without introducing the marriage 
license or a certified copy thereof. 4 Family records 
as best or secondary evidence of age are discussed 
infra § 700. 

Holding of office . The fact that a certain person 
is acting as an officer at a particular time may be 
shown by parol, 5 either by his own testimony, 6 or 


97. U.S.—Randall v. U. S-, C.C.AGa., 
148 F.2d 234, certiorari denied 65 
S.Ct. 1579, 325 U.S. 885, 89 L.Ed. 
2000. 

D.C.—Shore v. IT. S., 56 F.2d 490, 61 
App.B.C. 18, certiorari denied 52 S. 
Ct. 408, 285 U.S. 552, 76 L.Ed. 942. 
Ga.—Cary v. State, 189 S.E. 625, 55 
Ga.App. 167. 

Miss.—Watson v. State, 146 So. 122, 
166 Miss. 194. 

Or.—State v. Whiteaker, 247 P. 1077, 
118 Or. 656. 

Tex.—Be Hay v. State, 254 S.W.2d 
513, 158 Tex.Cr. 262. 

16 C.J. p 614 note 34. 

98. U.S.—Jackson v. U. S.. CAAla., 
250 F.2d 897—Merritt v. U. S., C. 
A.Tenn., 249 F.2d 19. 

Cal.—People v. Pera, 171 P. 1091, 36 
CA. 292. 

Ga.—Cary v. State, 189 S.E. 625, 55 
Ga.App. 167. 

SherUFs testimony that he had ex¬ 
amined the poll lists in a certain 
city where accused stated he had 
voted on the day the crime was com¬ 
mitted, and that records did not 
show that accused had voted as he 
had represented, was admissible as 
against contention that it consti¬ 
tuted parol testimony of the con¬ 
tents of a public record, such testi¬ 
mony not constituting testimony as 
to the contents of a record, but tes¬ 
timony of the want of any record. 
Mich.—People v. Minchella, 188 N.W. 
343, 218 Mich. 517. 

98.5 U.S.—Jackson v. U. S., C.A. 
Ala., 250 F.2d 897. 

99. Ark.—Smith v. State, 300 S.W.2d 
596, 227 Ark. 658—Tugg v. State, 
174 S.W.2d 374, 206 Ark. 161. 

Fla.—'Williams v. State, 109 So. 305, 
92 Fla. 125. 

Ga.—Stewart v. State, 33 S.E.2d 744, 
72 Ga.App. 308. 


La.—State v. Normandale, 97 So. 798, 
154 La. 523. 

Or.—State v. Wisdom, 257 P. 826, 
122 Or. 148. 

S.C.—Corpus Juris Secundum quoted 

in State v. WagstafC, 25 S.E.2d 484, 
487, 202 S.C. 443. 

Tex.—Jones v. State, 261 S.W.2d 324, 
159 Tex.Cr. 18, certiorari denied 74 
S.Ct. 75, 346 U.S. 859, 98 L.Ed. 372. 
Parent may testify as to age of child 
S.C.—State v. Wagstaff, 25 S.E.2d 
484, 487, 202 S.C. 443. 

1. N.J.—State v. Abdul Hamid Su¬ 
leiman, 126 A. 425, 2 N.J.Misc. 
1016. 

2. Ala.—Halford v. State, 137 So. 

679, 24 AlaApp. 540—Black v. 

State, 136 So. 425, 24 AlaApp. 433. 

Testimony of custodian of records 
Statute providing for the issuance 
of certified copies of birth records 
did not render competent the testi¬ 
mony of local registrar as to the 
birth of a certain person, where reg¬ 
istrar did not present a certified copy 
of the records concerning which he 
testified. 

Ky.—Benge v. Commonwealth, 183 
S.W.2d 631, 298 Ky. 562. 

Record as original evidence 

A record of births made by a 
township clerk as required by law is 
original evidence; and where such a 
record has been introduced in evi¬ 
dence, a copy of the record cannot 
add any weight and Is properly ex¬ 
cluded. 

S.D.—State v. Callahan, 99 N.W. 1100, 
18 S.B. 150. | 

3. Iowa.—State v. Berry, 182 N.W. 
781, 192 Iowa 191. 

3.5 U.S.—Fogel v. U. S., C.C.A.Tex., 
162 F.2d 54, certiorari denied 68 S. 
Ct. 99, 332 U.S. 791, 92 L.Ed. 373. 

4. Ga.—Walters v. State, 99 S.E. 138, 

23 Ga.App. 666. I 
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Former marriage may be estab¬ 
lished by competent witnesses with¬ 
out production of record thereof in 
foreign state. 

Mo.—State v. Caulder, 262 S.W. 1023. 

Testimony of party to marriage is 
admissible to prove It. 

Or.—State v. Wakefield, 228 P. 115, 
111 Or. 615. 

Common-law marriage 
Ga.—Thomas v. State, 107 S.E.2d 687, 
99 GaApp. 25. 

5. Cal.—People v. Johnson, 228 P. 
357, 67 CA. 680. 

Idaho.—State v. Emory, 46 P.2d 67, 
55 Idaho 649. 

Ky.—Fitzpatrick v. Commonwealth, 
275 S.W. 819, 210 Ky. 385—Brit- 
tian v. Commonwealth, 255 S.W. 
59, 200 Ky. 461. 

Ohio.—Licciardi v. State, 18 Ohio 
App. 118. 

Basis and limits of rule 

Exception to best evidence rule, 
that official character of alleged pub¬ 
lic officer need not be proved by com¬ 
mission or other written evidence of 
right of officer to act as such, except 
in an issue directly between officer 
and public, is based on public con¬ 
venience and the presumption that 
public officers have not exceeded 
their authority, and it is only until 
contrary is shown that the law pre¬ 
sumes he acted within his authority. 
Tex.—Sheffield v. State, 307 S.W.2d 
100, 165 Tex.Cr. 354. 

6. U.S.—Foster v. U. S., La., 256 F. 
207, 167 C.C.A. 423. 

Ky.—Cornett v. Commonwealth, 248 
S.W. 540, 198 Ky. 236—Goslin v. 
Commonwealth, 90 S.W. 223, 121 
Ky. 698, 28 Ky.L. 683. 

Biggerstaff v. Commonwealth, 11 
Bush 169. 

Mass.—Commonwealth v. Tsaffras* 
145 N.E. 922, 250 Mass. 445. 
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by the testimony of another witness; 7 and it is not 
error to permit a person to testify that he is an 
officer, 8 without producing his commission or formal 
record of appointment, 8 at least where he has per¬ 
sonal knowledge of that fact and his title as an offi¬ 
cer de jure is not directly involved. 18 Where, how¬ 
ever, the question whether a person is a de jure 
officer is in dispute, the record is the best evidence, 11 
and parol evidence is properly excluded. 12 

License. As a general rule, where it sought to 
prove the issuance, 18 possession, 14 or contents 15 of 
a license, the license itself or a proper record there¬ 
of constitutes the best evidence, and unless its ab¬ 
sence is satisfactorily accounted for parol or sec¬ 
ondary evidence is inadmissible. The rule is not, 
however, without exception, 15 and in a proper case, 


as where it is sought to prove only the existence or 
identity of a license, parol or secondary evidence 
may be admissible. 17 In accordance with the rule 
stated supra this section, as to proof of negative 
facts, the fact that a license has not been issued may 
be proved by the testimony of the custodian of the 
records or anyone who has examined the rec¬ 
ords. 17 - 5 

Matters pertaining to elections. Ordinarily, 
where facts pertaining to elections are in writing 
or matters of record, the writing or record is the 
best evidence, and parol or secondary evidence is 
inadmissible, unless its absence is satisfactorily ex¬ 
plained. 18 The rule is not absolute, however, and 
under some circumstances, 19 as, for instance, where 


Mo.— Corpus Juris cited in State v. 
Pope, 92 S.W.2d 904, 907, 338 Mo. 
919. 

N.J.—State v. Twining, 62 A. 402, 
73 N.J.Law 3, affirmed 64 A. 1073, 
1135, 73 N.J.Law 683. 

Tex.—Sheffield v. State, 307 S.W.2d 
100, 165 Tex.Cr. 354—Smith v. 

State, 51 S.W.2d 686, 121 Tex.Cr. 
231—Roberts v. State, 204 S.W. 
866, 83 Tex.Cr. 511. 

7. Ga.—Howell v. State, 134 S.B. 
59, 162 Ga. 14. 

Iowa.—State v. Haskins, 80 N.W. 
1063, 109 Iowa 656, 77 Am.S.R. 560, 
47 L.RA 223. 

Mo.— Corpus Juris cited in State v. 
Pope, 92 S.W.2d 904, 907, 338 Mo. 
919. 

Tex.—Skaggs v. State, Cr„ 319 S.W. 
2d 310—Roberts v. State, 204 S.W. 
866, 83 Tex.Cr. 511. 

8. Mo.— Corpus Juris cited in State 
v. Pope, 92 S.W.2d 904, 907, 338 Mo. 
919. 

16 C.J. p 614 note 30. 

9. U.S.—Foster v. IT. S., La., 256 F. 
207, 167 C.C.A. 423. 

Kan.—State v. Thornhill, 163 P. 145, 
99 Kan. 808. 

Mass.—Commonwealth v. Tsaffras, 
145 N.E. 922, 250 Mass. 445. 

Tex.—Sheffield v. State, 307 S.W.2d 
100, 165 Tex.Cr. 354. 

10. Mo.—State v. Pope, 92 S.W.2d 
904, 338 Mo. 919. 

11. Ark.—Dickerson v. State, 181 S. 
W. 920, 121 Ark. 564. 

Xu prosecution for obstructing or 
Intimidating officer, proper method 
of proving that person intimidated 
was officer is by records of appoint¬ 
ing authority. 

Ky.—Loveless v. Commonwealth, 43 
SW.2d 348, 241 Ky. 82. 

12. La.—State v. Claxton, 56 So. 519, 
129 La. 591. 

13. Ill.—People v. Peters, 135 N.E. 
2d 673, 10 IllA.pp.2d 567, reversed 


on other grounds 141 N.E.2d 9, 10 
I11.2d 577. 

Wis.—Walsh v. State, 192 N.W. 1004, 
180 Wis. 356. 

16 C.J. p 613 note 27 [c]-[e]. 

Xa Louisiana the fact that ac¬ 
cused had taken out an internal 
revenue license as a retail liquor 
dealer cannot be proved by parol, 
the license itself or the certificate 
from the collector authorised by 
Acts (1908) No. 40 being the best 
evidence. 

La.—State v. Oden, 58 So. 351, 130 
La. 598. 

14. Ga.—Burke v. State, 194 S.E, 
875, 57 GaApp. 220. 

16 C.J. p 613 note 27 [d] (4), (6). 
Dramshop license 
Accused's dramshop license is 
deemed the best evidence that he is 
a licensed dramshop keeper. 

Mo.—State v. Sherman, 119 SW. 479, 
137 MoApp. 70. 

15. Tex.—Broadnax v. State, 150 
S.W. 1168, 68 Tex.Cr. 177. 

License application 

Testimony that a paper seen by 
the witness was accused's applica¬ 
tion for an internal revenue license 
is inadmissible, without a showing 
that the paper had been lost or de¬ 
stroyed. 

Tex.—Barnes v. State, 174 S.W. 1051, 
76 Tex.Cr. 365. 

16. In Illinois 

(1) Proof of a federal license may 
be made in a prosecution for selling 
liquor in anti-saloon territory, by 
the oral testimony of an officer to 
whom such license was shown by ac¬ 
cused upon request made at his place 
of business. 

Ill.—People v. Peterson, 153 IllApp. 
480. 

(2) Also, in a prosecution for 
practicing medicine without a li¬ 
cense, in which accused claims that 
a license was issued to him and 
subsequently stolen, his statement 
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that he had complied with the law, 
and that a license was issued to 
him and the certificate stolen, is not 
inadmissible as an attempt to prove 
the contents of the certificate by 
secondary evidence. 

Ill.—People v. Koehler, 146 IllApp. 
541. 

17. Wash.—State v. Pappas, 80 P.2d 
770, 195 Wash. 197. 

16 OJ. p 613 note 27 [d]. 

17.5 D.C.—Bussie v. U. S., MunApp., 
81 A.2d 247. 

18. Ga.—Glass v. State, 44 S.E.2d 
143, 75 GaApp. 602. 

Tex.—Rhodes v. State, 120 S.W.2d 
1070, 135 Tex.Cr. 422—Dunn v. 

State, 120 S.W.2d 451, 135 Tex.Cr. 
396—Emberline v. State, 212 S.W. 
952, 85 Tex.Cr. 399. 

16 C.J. p 614 note 33 [a]. 

Certificate of election commission¬ 
ers is the best evidence of the adop¬ 
tion of a stock-law by the voters of 
district. 

Ark.—SkUes v. State, 234 S.W. 721, 
150 Ark. 300. 

Qualified voters; payment of poll tax 
Ga.—Glass v. State, 44 S.E.2d 143, 75 
GaApp. 602. 

19. Del.—State v. Matlack, 64 A. 
259, 21 Del. 401. 

16 C.J. p 614 note 33 [a] (4)-(8). 

Tact of an election may be proved 
by persons present at polling place. 
La.—State v. Baggott, 33 So.2d 523, 
212 La. 795. 

Local option territory 
Testimony of county court clerk, 
from records in his possession, that 
he knew county to be local option 
territory was competent and suffi¬ 
cient, in prosecution for possession 
of alcoholic beverages in local option 
territory for purpose of sale, to 
prove that county was local option 
territory, even though better prac¬ 
tice would have been to have intro¬ 
duced records which constituted the 
best evidence. 
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no written record is required by law to be kept, 20 
parol evidence of a fact may be properly admitted. 

b. Judicial Acts, Proceedings, and Eecords 

Subject to certain limitations, the record thereof or 
a properly authenticated copy is the best evidence of 
Judicial proceedings, orders, Judgments, and decrees, and 
unless its absence is satisfactorily explained parol or 
secondary evidence is Inadmissible. 

As a general rule the record thereof or a proper- 


22A C. J. S. 

ly authenticated copy is the best evidence of judi¬ 
cial proceedings, orders, judgments, and decrees, 
and unless its absence is satisfactorily explained 
parol or secondary evidence is inadmissible. 2 ! The 
rule applies where facts which properly appear on 
the records of a court are sought to be established 
by parol or secondary evidence, or where the con¬ 
tents of documents constituting a part of such rec¬ 
ords are sought to be so proved. 22 


Ky.—Noble v. Commonwealth, 295 S. 
W.2d 343, 

Voluminous records 

In prosecution for selling beer In 
dry area, county clerk, having exam¬ 
ined minutes of court, could give his 
conclusion as to whether there was 
shown in such records any election 
that permitted sale of intoxicating 
liquors in county, even though min¬ 
utes of court would have been "best 
evidence” of such matter, since min¬ 
utes of court were voluminous and 
jury would find it difficult if not im¬ 
possible to ascertain anything mate¬ 
rial from their inspection. 

Tex.—Spencer v. State, 154 S.W.2d 
846, 142 Tex.Cr. 450. 

A matter of computation, as, for 
instance, the number of ballots cast 
pro and con on a particular question, 
may be testified to by any one who 
made the computation. 

Mass.—Commonwealth v. Edgerton, 
86 N.E. 768, 200 Mass. 318. 

Result of a local option election 

may be proved by evidence other 
than the certificate of the result. 
Ohio.—State v. Hinkelman, 32 Ohio 
Cir.Ct. 1, affirmed 94 N.E. 1108, 83 
Ohio St. 446. 

Tex.—Billings v. State, 53 S.E. 854, 
41 Tex.Cr. 253. 

20. Date of election 

Where no written record of the 
call for a primary election is re¬ 
quired by law to be kept, the fact 
that such an election was held on a 
certain day may be proved by parol. 
Ga.—Lepinsky v. State, 66 S.E. 965, 
7 Ga.App. 285. 

21. U.S.—Havener v. U. S., C.C.A. 
Kan., 15 F.2d 503. 

Ala.—Caldwell v. State, 84 So. 272, 
203 Ala. 412. 

Cal.—People v. Lucich, 295 P. 593, 
111 C.A. 293. 

Ga.—McCullough v. State, 58 S.E.2d 
467, 81 Ga.App. 166—Sikes v. State, 
47 S.E.2d 677, 76 Ga.App. 883— 
Smoak v. State, 198 S.E. 99, 58 Ga. 
App. 299. 

Idaho.—State v. Sedam, 107 F.2d 
1065, 62 Idaho 26. 

Ill.—People v. Jennings, 131 N.E. 
619, 298 Ill. 286. 

Kan.—State v. Hobl, 194 P. 921, 108 
Kan, 261. 

Ky.—Johnson v. Commonwealth, 182 
S.W.2d 656, 298 Ky. 222—Shorter 


v. Commonwealth, 58 S.W.2d 224, 
248 Ky. 37. 

Miss.—Durr v. State, 168 So. 65, 175 
Miss. 797—Harrington v. State, 76 
So. 143, 115 Miss. 205. 

N.J.—State v. Orecchio, 99 A.2d 595, 
27 N.J.Super. 484, affirmed 106 A.2d 
541, 16 N.J. 125. 

State v. Donovan, 30 A.2d 421, 
129 N.J.Law 478. 

I Okl.—Alexander v. State, 248 P. 873, 
35 Okl.Cr. 89—Wheeler v. State, 
220 P. 962, 25 Okl.Cr. 365. 

Or.—State v. Reynolds, 100 F.2d 593, 
164 Or. 446. 

Tex.—Fishbeck v. State, 225 S.W.2d 
854, 154 Tex.Cr. 186—Stockton v. 
State, 171 S.W.2d 877, 146 Tex.Cr. 
164. 

Wash.—State v. Ball, 27 2 P. 53, 150 
Wash. 131. 

16 C.J. p 613 notes 92, 93. 

Minute entry 

(1) Minute entry showing judg¬ 
ment constitutes final record of judg¬ 
ment, and hence is admissible as evi¬ 
dence thereof. 

Ala.—Calvert v. State, 155 So. 389, 26 
Ala. App. 189. 

(2) Entry in minute book of court 
is the best evidence of judgment, but, 
In absence of such entry, original 
judgment becomes the best evidence 
and is admissible to prove its con¬ 
tents. 

Fla.—Shargaa v. State, 102 So.2d 809, 
certiorari denied Shargaa v. State 
of Florida, 79 S.Ct. 114, 358 U.S. 
873, 3 L.Ed.2d 104. 

Judgment roll 

(1) Judgment roll is of the same 
verity as the record or journal en¬ 
tries, and is properly admitted to 
prove the record. 

Or.—State v. Stilwell, 221 P. 174, 109 
Or. 643. 

(2) In Alabama, when final rec¬ 
ords of proceedings, judgments, and 
decrees are made up as constituting 
judgment roll, judgment roll be¬ 
comes best evidence of proceedings. 
Ala.—Calvert v. State, 155 So. 389, 26 

Ala.App. 189. 

Proceedings in justice of peace court 

(1) Where justice of peace has 
acquired jurisdiction, only compe¬ 
tent evidence of proceeding had is 
record required by law to be made. 
Okl.—Uhlenhake v. State, 52 P.2d 
117, 58 Okl.Cr. 248. 
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(2) Under statutory provisions in 
Michigan, however, proof of a judg¬ 
ment in a justice’s court may be 
made by oath of the justice. 

Mich.—People v. Johnson, 244 N.W. 

251, 260 Mich. 117. 

(3) Under statutes relating to ju¬ 
dicial records and proof thereof, the 
records of a justice court are admis¬ 
sible as the best evidence of proceed¬ 
ings had therein in criminal cases of 
which a written record is made as 
required by statute. 

Idaho.—State v. Sedam, 107 P.2d 
1065, 62 Idaho 26. 

Record admissible without Introduc¬ 
tion of docket 

Where the magistrate in whose 
court a case was tried died prior to 
commencement of action in the cir¬ 
cuit court, and there was testimony 
from which it could be reasonably 
inferred that judgment was entered 
on a verdict rendered therein, the 
record of the trial and verdict was 
admissible notwithstanding the mag¬ 
istrate’s docket was not introduced 
in evidence. 

S.C.—State v. McCary, 113 S.E. 275, 
120 S.C. 361. 

22. Ala.—Montgomery v. State, 91 
So. 630, IS Ala.App. 213, certiorari 
denied 91 So. 923, 207 Ala, 713. 
Ark.—Mathis v. State, 89 S.W.2d 
599, 191 Ark. 1053. 

Conn.—State v. Joseph, 115 A. 85, 96 
Conn. 637. 

Ga.—Nichols v. State, 152 S.E. 918, 
41 Ga.App. 345. 

La.—State v. Taylor, 120 So. 875, 
167 La. 1113—State v. Bankston, 

107 So. 107, 160 La. 272. 

N.J.—State v. Rubenstein, 140 A. 287, 
104 N.J.Law 291—State v. Young, 

108 A. 215, 93 N.J.Law 396. 

Tex.—Rhodes v. State, 120 S.W.2d 
1070, 135 Tex.Cr. 422—Flannery v. 
State, 117 S.W.2d 1111, 135 Tex.Gr. 
235—Davis v. State, 296 S.W. 897, 
107 Tex.Cr. 444. 

Vt.—State v. Biss ell, 170 A. 102, 106 
Vt. 80. 

Making of affidavit 

In prosecution for false swearing 
in making affidavit in support of mo¬ 
tion for new trial in criminal ac¬ 
tion, record of trial in such action 
was properly read as best evidence 
that affidavit was made as charged. 
Ky.—Barrett v. Commonwealth, 286 
S.W. 1047, 215 Ky. 722. 
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Thus, where a plea in a civil case, 23 the nolle 
prosequi of an indictment, 2 * the discharge of a 
person who has been arrested, 23 an adjudication of 
insanity, 26 the grant of a divorce, 27 the pendency of 
a prior prosecution, 28 or a conviction 29 is sought to 
be established, the record thereof or a properly au¬ 
thenticated copy is the best evidence, and parol evi¬ 
dence is inadmissible. So, also, such papers as an 
affidavit instituting a prosecution, 30 a bankruptcy 
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schedule, 31 and a writ of execution, 32 are the best 
evidence of their contents; and where the district 
or prosecuting attorney is required by code or statute 
to file a written statement of his reasons for the dis¬ 
missal of a case, neither he nor any other person will 
be permitted to testify concerning such reasons. 33 

On the other hand, the general rule does not ap¬ 
ply, and the record need not be produced, where 
the fact to be proved does not appear of record, 34 


Naturalization 

In the absence of a certified copy 
of the record of naturalization of an 
alien or of competent testimony that 
no such record exists, secondary evi¬ 
dence is inadmissible. 

Iowa.—State v. Chamberlin, 163 N.W. 
428, 180 Iowa 685. 

23. Ga.—Duke v. State, 79 S.E. 861, 
13 Ga.App. 708. 

24. Pa.—Commonwealth v. Storey, 
49 Pa.Super. 282. 

25. Ind.—De Long v. State, 168 N. 
E. 22, 201 Ind. 302. 

Iowa.—State v. Levich, 156 N.W. 824, 
174 Iowa 688. 

Mass.—Commonwealth v. Hayes, 149 
N.E. 417, 253 Mass. 541. 

26. Iowa.—State v. Steidley, 113 N. 
W. 333, 135 Iowa 512. 

27. Ala.—Glasgow v. State, 117 So. 
909, 22 Ala.App. 572. 

Ky.—Tharp v. Commonwealth, 45 S. 
W.2d 480, 241 Ky. 828. 

28. Ky.—Cardwell v. Common¬ 

wealth, 33 S.W.2d 695, 236 Ky. 676 
—Brittian v. Commonwealth, 255 
S.W. 59, 200 Ky. 461—Day v. Com¬ 
monwealth, 243 S.W. 1051, 195 Ky. 
790. 

29. TJ.S.—Havener v. U. S., C.C.A. 
Kan., 15 F.2d 503. 

Ala.—Wright v. State, 79 So.2d 66, 
38 Ala.App. 64, certiorari denied 79 
So.2d 74, 262 Ala. 420. 

Ga.—Bryant v. State, 16 S.E.2d 241, 
65 Ga.App. 523—Helton v. State, 
164 S.E. 686, 45 Ga.App. 348. 

Ill.—People v. Jennings, 131 N.E. 
619, 298 Ill. 286—People v. Klein, 
127 N.E. 72, 292 Ill. 420. 

Iowa.—State v. Higgins, 39 N.W.2d 1 
599, 241 Iowa 249. 

Ky.—Duke v. Commonwealth, 229 S. 

W. 122, 191 Ky. 138. 

Miss.—Brown v. State, 77 So.2d 694, 
222 Miss. 863. 

Mo.—State v. Hagerman, 244 S.W.2d 
49, certiorari denied 72 S.Ct. 652, 
343 U.S. 916, 96 L.Ed. 1331—State 
v. Wicker, 222 S.W. 1014. 

N.J.—State v. Orecchio, 99 A.2d 595, 
27 N.J.Super. 484, affirmed 106 A. 
2d 541, 16 N.J. 125. 

Stromberg v. Judge of Court of 
Common Pleas of Camden County, 
193 A. 540, 118 N.J.Law 387. 

N.Y.—People v. Stein, 161 N.Y.S. 
1107, 96 Misc. 507, 36 N.Y.Cr. 117. 


N.D.—State v. Ruble, 40 N.W.2d 794, 
77 N.D. 79. 

Okl.—Gray v. State, 258 F.2d 950, 97 
Okl.Cr. 121—Carr v. State, 216 P.2d 
333, 91 Okl.Cr. 94, certiorari denied 
71 S.Ct. 28, 340 U.S. 840, 95 L.Ed. 
616—Halbert v. State, 195 P. 504, 
18 Okl.Cr. 378. 

Tex.—Shaffer v. State, 243 S.W.2d 
163, 156 Tex.Cr. 429—Johnson v. 
State, 193 S.W.2d 528, 149 Tex.Cr. 
245. 

W.Va.—State v. Lee, 138 S.E. 323, 
103 W.Va. 631—State v. Royal, 119 
S.E. 801, 94 W.Va. 617. 

16 C.J. p 613 note 98. 

Except when, witness is person 
convicted, the best evidence for es¬ 
tablishing the fact of conviction for 
a crime is by a certified copy of the 
record showing it. 

Ala.—Ex parte State ex rel. Attor¬ 
ney General, 99 So. 100, 210 Ala. 
667, conformed to Harbin v. State, j 
99 So. 740, 19 Ala-App, 623. 

Smothers v. State, 98 So.2d 66, 
39 Ala.App. 292. 

Certified copy of judgment is ad¬ 
missible. 

Mo.—State v. Scott, 299 S.W.2d 526. 

Formal judgment signed by judge, 
rather than clerk’s minutes, would 
be the best evidence of conviction. 
Okl.—Stacey v. State, 155 P.2d 736, 
79 Okl.Cr. 417. 

Where judgment has not been pro¬ 
nounced, a conviction may be proved 
by record of the verdict, but when a 
judgment has been rendered, the rec¬ 
ord thereof establishes the previous 
conviction and record of earlier pro¬ 
ceedings is cumulative. 

Cal.—People v. Peete, 169 P.2d 924, 
28 C.2d 306, certiorari denied 67 S. 
Ct. 356, 329 U.S. 790, 91 L.Ed. 677, 
rehearing denied 67 S.Ct. 490, 329 
U.S. 832, 91 L.Ed. 705, certiorari 
denied 67 S.Ct. 1185, 331 U.S. 783, 
91 L.Ed. 1815. 

In connection with Imposition of 
sentence after the determination of 
the trial on the merits, the court may 
receive information as to prior con¬ 
victions from counsel or the official 
having the desired information with¬ 
out the official court records being 
produced. 

Ohio.—City of Columbus v. Smith, 65 
N.E.2d 716, 78 Ohio App. 66. 
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Judgment may be amplified by oth¬ 
er parts of the record to show the 
nature of the prior conviction. 

Iowa.—State v. Gardner, 61 N.W.2d 
458, 245 Iowa 249. 

Where original documents are not 
available, secondary evidence is ad¬ 
missible. 

Ohio.—State v. Bryan, 43 N.E.2d 625, 
69 Ohio App. 306. 

Tex.—Prince v. State, 254 S.W.2d 
1006, 158 Tex.Cr. 320. 

30. Ala.—Richardson v. State, 111 
So. 204, 215 Ala. 318, petition dis¬ 
missed 112 So. 193, 215 Ala. 581. 

31. Mo.—State v. Walser, 1 S.W.2d 
147, 318 Mo. 833. 

32 . Del.—State v. Bower, 40 A. 93$ r 
17 Del. 302. 

Service of execution 
Admission of parol evidence of the 
service of execution is not, however, 
improper as not being the best evi¬ 
dence, where both the execution and 
entry of service thereon are also in 
evidence. 

Ga.—Gladden v. State, 158 S.E. 338, 
43 Ga.App. 23$. 

33. Tex.—DIseren v. State, 127 S. 
W. 1038, 59 Tex.Cr. 149. 

34. Mich.—People v. Petropoulapos, 
185 N.W. 730, 217 Mich. 198. 

Tex.—Pharlss v. State, 161 S.W.2d 
1066, 144 Tex.Cr. 234—Freeman v. 
State, 249 S.W. 466, 93 Tex.Cr. 436. 
Failure or refusal of grand jury 
to indict may be proved by oral evi¬ 
dence where there are no minutes 
or record of the fact. 

Ga.—Elliott v. State, 57 S.E. 972, 1 
Ga.App. 113. 

Tex.—Ghent v. State, 176 S.W. 566, 
76 Tex.Cr. 523. 

Misdemeanor conviction 

There being no written judgment 
of conviction of misdemeanor, min¬ 
utes of court showing conviction 
and sentence furnished best evi¬ 
dence of fact. 

La.—State v. Daniel, 75 So. 102, 141 
La. 423. 

Order appointing jury commissioner 
Where an order appointing a jury 
commissioner was not recorded and 
had been lost, its existence and con¬ 
tents could be proved by parol. 

La.—State v. Brown, 94 So. 401, 152 
La. 801. 
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or where such fact, although a matter of record, is 
not directly at issue. 35 Similarly, parol evidence is 
admissible where the fact to be proved is not re¬ 
quired to be in writing, 36 where the keeping of min¬ 
utes of proceedings is not required by ia\v, 37 or 
where the interests of justice require it. 38 

The taking of an affidavit which is a part of the 
record may be established by parol; 39 and parol 
evidence may be the best evidence of identification of 
a person. 40 While the oral testimony of an official 
stenographer is not the best evidence of the existence 
of a judicial proceeding, 41 or the subject matter of 
an investigation, 42 such evidence may be sufficient 
where it is admitted without objection; 43 and a 
stenographer may, in some jurisdictions, read from 
his notes for the purpose of establishing the subject 
matter of an investigation 44 or an order of the 
court. 45 Accused himself has the right in a proper 


case to resort to parol evidence to establish the 
subject matter of a former conviction; 46 and a wit¬ 
ness claiming knowledge thereof may testify that ac¬ 
cused had been tried for a certain other offense 47 

Indictment or information. The indictment or a 
properly authenticated copy thereof is the best evi¬ 
dence of an indictment 47 - 5 of accused 48 or of anoth¬ 
er, 49 for another offense. A question to accused 
as to how many times he has been indicted is not, 
however, objectionable on the ground that the bills 
of indictment are the best evidence of that fact; 50 
and oral testimony may be proper to explain the 
making and keeping of official or quasi-official mem¬ 
oranda with respect to indictments. 51 An informa¬ 
tion is the best evidence of the nature of the 
charge; 51 - 5 but an information is not admissible 
as primary evidence of the date of the crime 
charged. 52 


Swearing of witness 

On a trial for false swearing, oral 
evidence that accused was sworn 
was admissible without prior proof 
that there was no record evidence of 
the fact, the presumption being that 
there was no such record, as it is 
not usual for the swearing of wit¬ 
nesses to be recorded. 

Ky.—Brittian v. Commonwealth, 255 

S.W. 59, 200 Ky. 461. 

35. N.C.—State v. Roberson, 3 SJE. 
2d 277, 215 N.C. 784. 

Tex.—Reese v. State, 157 S.W.2d 913, 
143 Tex.Cr. 206. 

Divorce 

Where fact of divorce is only col¬ 
lateral, it may be proved by parol 
testimony of one present at rendi¬ 
tion of decree. 

Mo.—State v. Hicks, 3 S.W.2d 230, 
319 Mo. 28. 

36. U.S.—Kelly v. U. S., C.CA. 
Miss., 47 F.2d 122. 

language of oath 

In prosecution for perjury, clerk’s 
testimony as to language of oath 
administered to accused was admis¬ 
sible against objection that it was 
not best evidence. 

S.D.—State v. Reidt, 229 N.W. 398, 
56 S.D. 539. 

37. Ga.—Thompson v. State, 89 S. 
E. 607, 18 GaApp. 488. 

Grand jury proceedings 

Where the keeping of minutes of 
the proceedings of the grand jury is 
not required by law, the fact that 
such minutes are kept does not ren¬ 
der inadmissible the testimony of a 
witness as to what was said and 
done in the grand jury room on the 
consideration of an indictment. 

Ga.—Thompson v. State, supra. 

38* Cal.—People v. Floyd, 247 P. 
917, 78 C Jl. 11. 


Accuracy of record In Issue 

In prosecution for embezzlement, 
mutilation of and falsifying public 
records, oral statements in contra¬ 
diction of statements and figures in 
official dockets kept by accused and 
accuracy of which were involved 
were admissible. 

Cal.—People v. Floyd, supra. 

39. Ky.—Kendall v. Commonwealth, 
259 S.W. 71, 202 Ky. 169. 

40. Mo.—State v. Decker, 33 S.W.2d 
958, 326 Mo. 946—State v. Dalton, 
23 S.W.2d 1. 

Even though record had been intro¬ 
duced, evidence that parties were 
seen during a trial in a court in a 
foreign country would be proper for 
the purpose of identifying the par¬ 
ties. 

Mass.—Commonwealth v. Storti, 58 
N.E. 1021, 177 Mass. 339. 

41. Ga.—Smoak v. State, 198 S.E. 99, 
58 GaApp. 299. 

42. N.T.—People v. Gooheim, 176 N. 

T.S. 468, 188 App.Div. 148, 37 N. 
T.Cr. 541. 

43. Ga.—Smoak v. State, 198 S.E. 99, 
58 Ga.App. 299. 

44. N.T.—People v. Goodheim, 176 
N.T.S. 468, 188 App.Div. 148, 37 N. 
T.Cr. 541. 

45. Notwithstanding statute mak¬ 
ing a certified transcript of proceed¬ 
ings evidence in any civil or crim¬ 
inal action, a court order may be 
properly shown by permitting the 
official stenographic reporter to read 
from his minutes concerning the or¬ 
der. 

Vt.—State v. Rosenberg, 92 A. 145, 88 
Vt. 223. 

46. U.S.—Bartell v. U. S., S.D., 33 S. 
Ct. 383, 227 U.S. 427, 57 L.Ed. 583. 

U. S. v. Frank, D.C.Pa., 4 F.Supp. 
372. 


, 47. Ga.—Whitman v. State, 147 S.E. 
798, 39 Ga.App. 547. 

47.5 Ga.—Sikes v. State, 47 S.E.2d 
677, 76 Ga~App. 883. 

La.—State v. Sims, 1 So.2d 541, 197 
La. 347. 

After statement 

A question, propounded to police 
officer, whether he preferred charges 
against defendants after having ob¬ 
tained a statement from state’s wit¬ 
ness, was not objectionable on 
ground that affidavit and indictment 
were the best evidence of fact that 
officer had preferred charges, where 
purpose of question was to show 
that charges were preferred after of¬ 
ficer had obtained a statement from 
the witness. 

La.—State v. Winstead, 15 So.2d 793, 
204 La. 366. 

48. Cal.—People v. Lucich, 295 P. 
593, 111 C.A. 293. 

Ga.—Sikes v. State, 47 S.E.2d 677, 76 
Ga.App. 883. 

Ky.—Bates v. Commonwealth, 225 S. 

W. 1085, 189 Ky. 727. 

La.—State v. Sims, 1 So.2d 541, 197 
La. 347. 

Identifying original Indictment 
A clerk of court may be permitted 
to identify the original indictment. 
Mo.—State v. Rodman, 73 S.W. 605, 
173 Mo. 681. 

49. La.—State v. Wall, 119 So. 410, 
167 La. 413. 

50. Tex.—Keeton v. State, 128 S.W. 
404, 59 Tex.Cr. 316. 

51. Ill.—People v. Cobb, 174 N.E. 
885, 343 III. 78. 

51.5 U.S.—Gonns v. U. S., C-A.Colo., 
231 F.2d 907. 

52. Pa.—Commonwealth v. Craig, 
19 Pa.Super. 81. 
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Plea of guilty . The record thereof is generally 
the best evidence of accused’s 53 0 r of another’s 54 
plea of guilty to another offense. Accused's plea 
of guilty to the same offense need not, however, be 
proved by the record. 55 

Subpoena . The contents of a subpoena and the 
date when it was returnable cannot be proved orally 
when the witness has the subpoena in his possession, 
but does not produce it. 56 However, an original 
subpoena docket kept by an officer of the court in 
the discharge of his official duties is admissible to 
show the issuance and return of a subpoena without 
the production of the original subpoena; 57 and the 
fact that an eyewitness of the crime fled to an¬ 
other county to avoid service of a subpoena may be 
proved by evidence other than a return on the sub¬ 
poena. 58 

Warrants . The best evidence of a warrant of 
arrest or of a search warrant is the warrant it- 
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self 59 or a properly certified copy thereof, 60 and 
parol or secondary evidence of its contents is inad¬ 
missible unless its unavailability is established. 60 - 5 
While the rule applies under some circumstances, 
as, for instance, where the legality of confinement 
is directly in issue, 61 so as to exclude parol or sec¬ 
ondary evidence of the issuance or existence of a 
warrant, 62 it has no application where such issuance 
or existence is only a collateral incident to the matter 
in issue. 63 So, parol evidence is generally admissible 
to show that an officer procured or had a warrant, 
where there is no dispute as to the existence, suffi¬ 
ciency, or contents thereof. 64 Also, where there is 
no requirement for the recording of a warrant, parol 
evidence as to the filing of the affidavit therefor and 
the issuance thereof may be proper. 65 

While the written return to the execution of a 
search warrant is ordinarily the best evidence of 
what the executing officers did, 66 testimony of an 


53. Ky.—Holland v. Commonwealth, 
255 S.W. 150, 200 Ky. 570. 

Tex.—Newells v. State, 272 S.W. 492, 
100 Tex.Cr. 261—Bowman v. State, 
164 SW. 846, 73 Tex.Cr. 194. 

Plea Itself is best evidence of plea. 
Ga.—Nichols v. State, 152 S.E. 918, 
41 Ga.App. 345. 

54. Ala.—Kelley v. State, 151 So. 
613, 25 Ala.App. 587. 

Tex.—Flannery v. State, 117 S.W.2d 
1111, 135 Tex.Cr. 235—Hardeman v. 
State, 252 S.W. 503, 94 Tex.Cr. 642. 

55. Me.—State v. Call, 61 A. 833, 
100 Me. 403. 

Oral plea of guilty in the federal 
court on the same charge, based on 
the same facts, was competent, and 
provable by oral evidence. 

Ky.—Addington v. Commonwealth, 
254 S.W. 889, 200 Ky. 290—McCarty 
v. Commonwealth, 254 S.W. 887, 200 
Ky. 287. 

56. Ill.—People v. Venard, 168 Ill. 
App. 254. 

57. Ala.—Hardaman v. State, 81 So. 
449, 17 Ala.App. 49, certiorari de¬ 
nied Ex parte State, 81 So. 656, 
202 Ala. 694. 

58. Mo.—State v. McLaughlin, 60 S. 
W. 315, 149 Mo. 19. 

59. Iowa.—State v. Bradley, 3 N.W. 
2d 133, 231 Iowa 1112. 

Ky,—Thompson v. Commonwealth, 
268 S.W. 837, 207 Ky. 38—Craft v. 
Commonwealth, 244 S.W. 696, 196 
Ky. 277—Cline v. Commonwealth, 
243 S.W. 1019, 195 Ky. 806. 

Miss.—Brown v. State, 87 So.2d 84, 
227 Miss. 823. 

Okl.—Roler v. State, 212 P.2d 158, 90 
Okl.Cr. 163—Kuhn v. State, 104 P. 
2d 1010, 70 Okl.Cr. 119—Whitwell 
v. State, 83 P.2d 881, 65 Okl.Cr. 178 


—Uhlenhake v. State, 52 P.2d 117, 
58 Okl.Cr. 248. 

Va.—Randolph v. Commonwealth, 134 
S.E. 544, 145 Va. 883, 47 A.L.R. 1084 
—Marshall v. Commonwealth, 125 
S.E. 329, 140 Va. 541. 

W.Va.—State v. Slat, 127 S.E. 191, 
98 W.Va. 448. 

16 C.J. p 613 note 15. 

Supporting affidavit 
Okl.—Hays v. State, 97 P.2d 94, 68 
Okl.Cr. 216. 

60. Ky.—Edwards v. Commonwealth, 
74 S.W.2d 949, 255 Ky. 492. 

16 C.J. p 613 note 15. 

Warrant issued in federal proceed¬ 
ings 

Where search warrant issued by a 
United States commission was in reg¬ 
ular form and not challenged by ac¬ 
cused, certified copies of the affidavit 
and warrant, made by the clerk of 
the federal court, were admissible 
in evidence as against objection that 
the originals must be produced. 

Ky.—Moore v. Commonwealth, 255 S. 

W. 77, 200 Ky. 419. 

60.5 Ky.—Commonwealth v. Over- 
street, 252 S.W.2d 28. 

Okl.—State v. Spradling, Cr., 272 P. 
2d 467—Fitzgerald v. State, 156 P. 
2d 628, 80 Okl.Cr. 43. 

Tex.—Miller v. State, 140 S.W.2d 859, 
139 Tex.Cr. 406. 

Warrant lost or misplaced 
Where it appears by proper evi¬ 
dence that search warrant is lost or 
misplaced and that diligent search 
therefor has been made, oral proof 
of its contents may be introduced, so 
as to render evidence obtained by 
search thereunder admissible. 

Ky.—Callebs v. Commonwealth, 161 
S.W.2d 932, 290 Ky. 529. 

61. Ala.—Du Bose v. State, 22 So. 
613, 115 Ala. 70. 
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62. Okl.—Roler v. State, 212 P.2d 
158, 90 Okl.Cr. 163. 

Pa.—Commonwealth v. Di Franco, 14 
Pa.Dist. & Co. 28, 33 Dauph.Co. 117. 

63. Ala.—Peek v. State, 97 So. 374, 
19 Ala.App. 370. 

Ark.—Goodwin v. State, 255 S.W. 
1095. 161 Ark. 266—Kitts v. State, 
69 S.W. 545, 70 Ark. 521. 
Inapplicability of best evidence rule 
to collateral facts generally see 
supra § 692. 

Issuance of warrant as corrobora¬ 
tive evidence 

Sworn testimony of justice of peace 
that he issued warrants for defend¬ 
ants on night of alleged rape was 
admissible to corroborate testimony 
of prosecutrix that she made prompt 
complaint, as against objection that 
warrants were best evidence. 

Ga.—Powell v. State, 176 S.E. 29, 179 
Ga. 401. 

64. Ala.—Whitaker v. State, 105 So. 
433, 21 Ala.App. 114. 

Ky.—Ferguson v. Commonwealth, 34 
S.W.2d 959, 237 Ky. 93. 

Okl—Smith v. State, 205 P. 1105, 21 
Okl.Cr. 224. 

Tex.—Siragusa v. State, 54 S.W.2d 
107, 122 Tex.Cr. 263—Green v. 

State, 283 S.W. 832, 104 Tex.Cr. 
225 —Campbell v. State, 240 S.W. 
937, 92 Tex.Cr. 12. 

65. Ind.—Piedmont v. State, 154 N. 
E. 282, 198 Ind. 511. 

66. Okl.—Holer v. State, 212 P.2d 
158, 90 Okl.Cr. 163—Hays v. State, 
97 P.2d 94, 68 Okl.Cr. 216—Whit¬ 
well v. State, 83 P.2d 881, 65 Okl. 
Cr. 178—Welch v. State, 236 P. 68, 
30 Okl.Cr. 330. 

Officer’s indorsement on the war¬ 
rant of the manner and time of his 
execution thereof when made, is 
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executing officer is also admissible; 67 and an 
officer who made a search of a certain house may 
properly be permitted to testify whether a search 
warrant was directed against that residence. 68 It 
has been held that a search warrant and the return 
thereon are not only not the best evidence of what 
was found during the search but are not admissible 
at all. 69 

Testimony at another proceeding or trial. The 
application of the best evidence rule in connection 
with the mode of proving testimony given at another 
proceeding or trial is discussed elsewhere in this 
work. 70-74 

§ 695 . -Acts, Proceedings, and Records 

of Associations and Corporations 

The best evidence rule applies so as to preclude 
secondary evidence of the contents of a corporate record 
In the absence of a satisfactory explanation for the fail¬ 
ure to produce the record; but the rule does not operate 
to preclude parol proof of corporate matters within the 
personal knowledge of the witness. 
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The best evidence that the nature of the case is 
susceptible of must generally be produced in prov¬ 
ing the acts, proceedings, and records of a corpora¬ 
tion. 75 While the rule applies so as to preclude 
parol or secondary evidence of the contents of a 
corporate record without accounting for the absence 
of the record itself, 76 it does not prevent a com¬ 
petent witness who has examined the records or 
minutes of a corporation from testifying that cer¬ 
tain matters do not appear therein; 77 and it is not 
generally applied so as to preclude parol proof of 
facts within the personal knowledge of a witness, 78 
at least where such facts are not directly in issue. 79 

In a proper case, 80 as for instance, where the wit¬ 
ness has personal knowledge of the fact and the 
fact is only a collateral issue, 81 parol evidence is ad¬ 
missible to show who have been elected or who are 
the officers of a club, lodge, association, or corpo¬ 
ration. Also, it is proper to show by oral testimony 


probably the best evidence of its ex¬ 
ecution. 

Ky.—Moore v. Commonwealth, 268 S. 
W. 503, 206 Ky. 779. 

67* Mo.—State v. Minor, 1 S.W.2d 
106, 318 Mo. 827. 

68* S.C.—State v. Clark, 67 S.E. 
300, 85 S.C. 273. 

69. R.I.—State v. Collins, 67 A. 796, 
28 R.I. 439. 

70-74, See infra § 898. 

75- TT.S.—Granzow v. U. S M C.C.A. 
Iowa, 261 F. 172. 

Ga.—Southern Loan & Investment Co. 
v. State, 22 S.E.2d 108, 68 Ga.App. 
75. 

Bank records admissible 

In prosecution of official of nation¬ 
al bank for misapplication of its 
funds through forged checks, rec¬ 
ords of bank, consisting of tellers’ 
blotters and permanent ledger ac¬ 
count sheets, were admissible as 
original records made in due course 
of business, to establish that checks 
were cashed and that face amounts 
thereof had been withdrawn, where 
such records were properly identified. 
U.S.—O’Shea v. U. S., C.C.A.Mich., 93 
F.2d 169. 

Carbon copies constituting a part 
of the records of a corporation are 
admissible as original records. 

Ill.—People v. Munday, 117 N.E. 286, 
280 Ill. 32. 

Book value of stock 

Corporate books are the best evi¬ 
dence of the book value of the stock 
of a corporation. 

Pa.—Commonwealth v. Davidow, 86 
Pa.Super. 434. 


Election or employment as cashier 
Generally, the highest and best evi¬ 
dence of election or employment of a 
person as cashier of a bank is the 
minutes of the board of directors. 
Ga.—Camp v. State, 122 S.E. 249, 31 
Ga.App. 737. 

76- Ga.—Camp v. State, supra. 

Ill.—People v. Reichert, 185 N.E. 585, 
352 Ill. 358. 

Md.—Summons v. State, 144 A. 501, 
156 Md. 390. 

77. Cal.—People v. Hennessey, 258 
P. 49, 201 C. 568. 

Md.—Summons v. State, 144 A. 497, 
156 Md. 382. 

Absence of legal resolution 

In prosecution against directors for 
unlawfully borrowing money from 
bank without proper resolution 
of board, where minute book con¬ 
tained resolution authorizing gen¬ 
eral line of credit which was not 
sufficient under statute and con¬ 
tained no resolution authorizing the 
particular loan, admission of testi¬ 
mony that witness had checked min¬ 
utes for month in question and that j 
there was no "legal” resolution au¬ 
thorizing the loan was not error, as 
against obj ection that it was not best 
evidence. 

Wash.—State v. Johnson, 40 P.2d 159, 
180 Wash. 401, appeal dismissed 
Johnson v. State of Washington, 56 
S.Ct 105, 29 U.S. 535, 80 L.Ed. 
381. 

Nonpayment of royalties 

In prosecution for conspiring to 
use a forged tender of the railroad 
commission for the transportation of 
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crude oil, testimony of bookkeeper 
for several companies that accord¬ 
ing to the records the royalties on 
excess production of oil were not 
paid to the royalty owners was ad¬ 
missible to show that companies in 
which one of conspirators was in¬ 
terested were attempting to prevent 
the royalty owners from knowing 
that oil was being produced in excess 
of the allowable, and to prevent the 
railroad commission from acquiring 
knowledge of that fact. 

Tex.—Carter v. State, 116 S.W.2d 371, 
135 Tex.Cr. 457, appeal dismissed 
Carter v. State of Texas, 59 S.Ct. 
71, 305 U.S. 557, 83 L.Ed. 351. 

78. U.S.—Morgan v. U. S., C.C.A.I1L, 
31 F.2d 385, certiorari denied 50 
S.Ct. 17, 280 U.S. 556, 74 L.Ed. 
612. 

Ill.—People v, Munday, 117 NJE. 286, 
280 Ill. 32. 

La.—State v. Hatten, 143 So. 374, 175 
La. 462. 

Preliminary’ testimony that witness 
was chairman of committee investi¬ 
gating affairs of corporation was 
competent without producing cor¬ 
poration's records. 

Md.—Summons v. State, 144 A. 501, 
156 Md. 390. 

79. Mo.—State v. Pope, 92 S.W.2d 
904, 338 Mo. 919. 

80. Idaho.— Corpus Juris cited in 
State v. Emory, 46 P.2d 67, 70, 55 
Idaho 649. 

16 C.J. p 614 note 36. 

81. Mo.— State v. Pope, 92 S.W.2d 
904, 338 Mo. 919. 
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who has actual 82 and exclusive 88 charge and control 
of the business of a corporation, as well as to 
show the special duties of an officer or an agent, 
where they are not set out fully in the corporate 
charter and by-laws. 84 

Express company . While the records of an ex¬ 
press office cannot be proved by oral testimony, 85 
a witness who has personal knowledge of a fact 
may testify thereto notwithstanding a record of 
such facts is kept in the office of the express com¬ 
pany. 86 

Railroad company . The records of a railroad 
company are primary evidence; 87 but the testimony 
of a local agent of a railroad company that a cer¬ 
tain car was in his custody is not objectionable as 
not being the best evidence, even if the company has 
written rules governing the custody of cars; 88 and 
the testimony of a witness who saw packages in the 
hands of a common carrier and their reception and 
delivery is as competent to show their number and 
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the dates of their receipt and delivery as the rec¬ 
ords of the carrier. 89 Similarly the making of a 
record of the contents of a car does not prohibit a 
witness, who loaded the car and saw what went into 
it, from testifying as to its contents. 90 

Existence or character of corporation or associa¬ 
tion . As a general rule corporate character or ex¬ 
istence in a criminal prosecution may be established 
by parol evidence, 91 at least where such character 
or existence is only a collateral incident to the mat¬ 
ter in issue, 92 and it is not necessary to produce a 
certified copy of the company's charter, 98 or to pro¬ 
duce the law under which it was incorporated. 94 
There is also, however, authority to the contrary ; 95 
and where the legal existence of a corporation is an 
essential element of the crime charged, the fact of 
its legal existence is material and must be strictly 
proved in order to make out any crime, and it must 
be proved from the necessary records of incorpo¬ 
ration as the best evidence, and not by parol evi¬ 
dence. 96 The character of an unincorporated as- 


82. Ga.—Cabaniss v. State, 68 S.E. 
849, 8 Ga.App. 129. 

83. Tex.—Calloway v. State, 94 S.W. 
902, 50 Tex.Cr. 72. 

84. Neb.—Bauer v. State, 157 N.W. 
968, 99 Neb. 747. 

85. Tex.—Goble v. State, Cr., 60 S. 
W. 966. 

86. Tex.—Clark v. State, 136 S.W. 
260, 61 Tex.Cr. 597. 

16 C.J. p 614 note 41. 

87. Kan.—State v. Mooney, 144 P. 
228, 93 Kan. 353. 

16 C.J. p 614 note 42. 

Auditor’s record admissible as best 
evidence 

Where auditor went through train 
to examine transportation of pas¬ 
sengers, and made a memorandum of 
all free transportation, and at the 
end of the run made a record of all 
free transportation, which he filed 
with the railroad company, the rec¬ 
ord filed with the railroad company 
was admissible as against an ob¬ 
jection that it was not the best evi¬ 
dence; the memorandum made at 
the time he examined the transpor¬ 
tation of passengers being only tem¬ 
porary, for the purpose of aiding his 
memory, and did not deprive the sub¬ 
sequent entry of its character as an 
original entry. 

U.S.—Caudle v. U. S., C.CJLMo., 278 
F. 710. 

Duplicate or triplicate records 
Where the records of a railroad 
company are made in duplicate or 
triplicate, they are each primary evi¬ 
dence of their contents, and each is 
admissible without producing the 

22A C.J.S.—69 


others or accounting for their ab¬ 
sence. 

Fla.—Hopkins v. State, 42 So. 52, 52 
Fla 39. 

88. Tex.—Kelly v. State, 149 S.W. 
110, 67 Tex.Cr. 72. 

89. Ga.—Walker v. State, 74 S.E. 
1100, 11 Ga.App. 251. 

90. N.C.—State v. Ray, 184 S.E. 836, 
209 N.C. 772. 

91. Ark.—Edwards v. State, 286 S. 
W. 935, 171 Ark. 778—Meadors v. 
State, 285 S.W. 380, 171 Ark. 705. 

Cal.—People v. Patterson, 183 P. 209, 
42 C.A. 37. 

Miss.—Osby v. State, 91 So.2d 748, 
229 Miss. 660. 

Mo.—State v. Taylor, 274 S.W. 47. 
Tex.—McCue v. State, 65 S.W.2d 314, 
124 Tex.Cr. 624—Landis v. State, 
214 S.W. 827, 85 Tex.Cr. 381. 

Wyo.— Corpus Juris Secundum cited 
in State v. Callaway, 267 P.2d 970, 
974, 72 Wyo. 509. 

16 C.J. p 614 note 35—26 C.J. p 968 
notes 3-7. 

Reason usually assigned for the 
rule is that a de facto incorporation 
is all that is necessary to fix the li¬ 
ability, and therefore proof of a de 
facto existence is all that need be 
proved to make out a prima facie 
case. 

Ky.—Commonwealth v. Southern By. 
Co. in Kentucky, 200 S.W. 653, 179 
Ky. 402. 

Incorporation of a national bank 
may be shown by oral testimony, 
where the charter has been lost or 
mislaid. 

Tex.—Carrell v. State, 209 S.W. 158, 
84 Tex.Cr. 554. 
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Municipal corporate existence 

Fact of Incorporation of a munici¬ 
pal corporation, as well as a private 
corporation, may be proved by parol 
evidence so as to make out a prima 
facie case. 

Ky.—Commonwealth v. Southern Ry. 
Co. in Kentucky, 200 S.W. 653, 179 
Ky. 402. 

Tinder statute making It unneces¬ 
sary to prove incorporation In crimi¬ 
nal cases, unless such fact is de¬ 
nied under oath, testimony of wit¬ 
ness that a bank mentioned in the 
indictment was a corporation was not 
secondary evidence. 

Ala.—Foster v. State, 78 So. 721, 16 
Ala.App. 458, petition dismissed 79 
So. 300, 202 Ala. 14. 

92. Iowa,—State v. Stevenson, 165 
N.W. 170—State v. Rozeboom, 124 
N.W. 783, 145 Iowa 620, 29 L.R.A., 
N.S., 37. 

Tex.—Wright v. State, 298 S.W. 296, 
107 Tex.Cr. 514. 

93- Cal.—People v. Patterson, 183 P. 
209, 42 C.A, 37. 

Tex.—Wright v. State, 298 S.W. 296, 
107 Tex.Cr. 514. 

26 C.J. p 968 note L 

94. N.T.—People v. D’Argencour, 95 
N.T. 624. 

95- Ill.—People v. Jones, 48 N.E.2d 
364, 382 I1L 603. 

Tenn.—Jones v. State, 5 Sneed 346. 

In absence of objection, parol evi¬ 
dence may be sufficient. 

Ill.—People v. Jones, 48 N.E.2d 364, 
382 Ill. 603. 

98. Wash.—State v. Merchant, 92 P. 

890. 48 Wash. 69. 

14 C.J. p 177 note 16. 
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sociation may be established by parol evidence with¬ 
out introducing its articles of agreement, where the 
case does not present a controversy between the 
parties who signed such articles. 97 

The mode and sufficiency of proof of corporate 
existence generally is discussed in the title Corpora¬ 
tions § 76. 

§ 696. - Contracts in General 

The best evidence of the terms of a written contract 
Is the contract itself; however, parol evidence is admis¬ 
sible to show a verbal understanding not included in a 
written contract or to show that a contract has been 
made. 

The best evidence of the terms of a written con¬ 
tract is the contract itself, and unless its absence is 
satisfactorily explained, parol or secondary evidence 
is inadmissible. 98 However, parol evidence of a 
verbal understanding not included in a written con¬ 
tract is admissible; 99 and where the matter to be 
proved is the fact that a contract has been made, 
as distinguished from its terms or provisions, the 
best evidence rule does not apply, and parol evi¬ 
dence is admissible. 1 The fact that one is not a 
partner may be proved by parol without the produc¬ 
tion of the partnership agreement or records. 1 - 6 
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§ 697. -Negotiable Instruments 

Ordinarily, where a negotiable Instrument or its con¬ 
tents are in issue, the Instrument itself Is the best evi¬ 
dence and must be produced, or Its absence satisfactorily 
explained. 

As a general rule, where a negotiable instrument 
or the contents thereof are in issue, the instrument 
itself is the best evidence and must be produced, or 
its absence satisfactorily explained. 2 The payment 
of a note 3 and the authority of one person to sign 
the name of another to a check 4 may, however, be 
shown by parol evidence; and, where a person has 
personal knowledge that a payment was made, it is 
competent for him to testify to such payment even 
though a receipt was received by him. 5 

§ 698. - Conveyances and Bills of Sale 

The best evidence rule applies as to deeds and bills 
of sale, and secondary evidence Is not admissible unless 
the instrument Is not available or the proof relates to a 
mere collateral fact. 

The original instrument itself, the record, or a 
certified copy of the record, is the best evidence of 
the existence 6 and discharge 7 of a mortgage, and 
unless its absence is satisfactorily accounted for pa¬ 
rol or secondary evidence is inadmissible. Similar- 


Municipal corporate existence 

(1) Where corporate existence of 
a municipality is an integral part 
of the offense charged, and is in no 
sense collateral or indirect, the rec¬ 
ord of incorporation is the best evi¬ 
dence and parol evidence Is inadmis¬ 
sible. 

Tex.—Pool v. State, 278 S.W. 212, 102 
Tex.Cr. 451. 

(2) In Kentucky, however, even 
though proof of the incorporation of 
a town is necessary to warrant a 
conviction, it may be established by 
parol evidence. 

Ky.—Commonwealth v. Southern Ry. 
Co. in Kentucky, 200 S.W. 653, 179 
Ky. 402. 

97. Cal.—People v. Cohen, 235 F. 
658, 71 C.A. 367. 

98. Fla.—Griswold v. State, 82 So. 
44, 77 Fla. 505. 

Ill.—People v. Munday, 117 N.E. 286, 
280 Ill. 32. 

16 C.J. p 615 note 48. 

Auditor’s reports are not the best 
and only competent evidence of what 
kind of, and how extensive, an audit 
the auditor was employed to make. 

S.D.—State v. Edstrom, 259 N.W. 270, 
63 S.D. 375. 

Zietter which is in no sense the 
contract between the parties is not 
the best evidence of accused's en¬ 
gagement to a particular person. 

Ky.—Commonwealth v. Benment, 281 
SW. 507, 213 Ky. 501. 


99. Fla.—Eatman v. State, 37 So. 
576, 48 Fla. 21. 

Contract not required to be in 
writing may be shown by parol testi¬ 
mony to be partly oral and partly 
written. 

N.C.—State v. McClure, 169 S.E. 809, 
205 N.C. 11. 

Verbal agreement incident to chattel 
mortgage 

La.—State v. Shuff, 3 So.2d 278, 198 
La. 67. 

1. Fla.—Cox v. State, 99 So. 126, 
87 Fla. 79—Griswold v. State, 82 
So. 44, 77 Fla. 505. 

Ga.—Ledford v. State, 91 S.E. 924, 
19 GaApp. 610. 

Employment contract 
An agent may be permitted to tes¬ 
tify that he made a contract of em¬ 
ployment with the principal. 

Tex.—Meredith v. State, 184 S.W. 204, 
79 Tex.Cr. 277. 

1.5 U.S.—Walker v. U. S., C.C.A. 
Wash., 116 F.2d 458. 

2. Ala.—Whited v. State, 174 So. 
545, 27 Ala.App. 466. 

Ga.—Bowden v. State, 106 S.E. 575, 
151 Ga. 336. 

Mass.—Commonwealth v. Peakes, 121 
N.E. 420, 231 Mass. 449. 

Tex.—Gammill v. State, 112 S.W.2d 
725, 133 Tex.Cr. 489—Williams v. 
State, 43 S.W.2d 935, 119 Tex.Cr. 
587—Burgess v. State, 299 S.W. 
254, 108 Tex.Cr. 48. 
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Check 

Best evidence of the contents of a 
check is the check itself, and if the 
check is lost or otherwise cannot be 
accounted for, then secondary evi¬ 
dence is proper after a foundation 
for the introduction thereof has been 
laid. 

Ill.—People v. Wells, 44 N.E.2d 32, 
380 Ill. 347, 142 A.L.R. 1262. 

Tex.—Howk v. State, 135 S.W.2d 719, 
138 Tex.Cr. 275. 

3. Ga.—Borders v. Macon, 89 S.E. 

451, 18 Ga.App. 333—Taylor v. 

State, 69 S.E. 12, 2 Ga.App. 723. 

4. Tex.—Douglas v. State, 148 S.W. 
1089, 67 Tex.Cr. 431. 

5. Ill.—People v. Ervin, 174 N.R 
529, 342 Ill. 421. 

Checks not best evidence 
In embezzlement prosecution, ac¬ 
cused, a circuit clerk, could testify 
that certain moneys were paid out 
for expenses, as against objection 
that checks were best evidence of 
what became of money. 

Ill.-^People v. Ervin, supra. 

6. Ala.—Wiley v. State, 75 So. 641, 
16 Ala.App. 93. 

N.Y.—Sherman v. People, 13 Hun 
575. 

Tex.—Harris v. State, Cr., 67 S.W. 
327. 

7. Mich.—People v. Swetland, 43 N. 
W. 779, 77 Mich. 53. 
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ly the original instrument is the best evidence of 
the terms of a lease 8 or rent contract 9 which has 
been reduced to writing, as well as the assignment 
of a lease. 10 

On the other hand, it is proper to permit a witness 
to testify that he owns certain personal property, 11 
or that he took an acknowledgment of a deed of the 
property in question; 12 and, where the ownership 
of a definitely located tract of real property has been 
established, a legal or other description of such 
property may be given by any person in possession of 
the facts. 13 It is also proper to prove by parol evi¬ 
dence the fact that certain premises were rented, 14 
that a witness has at various times purchased and 
mortgaged lands, 15 and the identification of personal 
property covered by, or intended to be covered by, a 
mortgage. 16 

BiU of sale. The best evidence of the contents 
of a bill of sale is the instrument itself, and un¬ 
less its absence is satisfactorily explained parol or 
secondary evidence of its contents is inadmissible. 17 


The rule is otherwise, however, where the proof 
relates to a mere collateral fact; 18 and parol evi¬ 
dence tending to show a declaration with respect to 
a bill of sale, but not the contents thereof, is not ob¬ 
jectionable as being secondary evidence. 19 

Waybills . Ordinarily the best evidence of the 
contents of a waybill is the instrument itself, and 
unless its absence is satisfactorily explained parol 
or secondary evidence is inadmissible. 20 However, 
a copy of an original waybill containing a signed 
receipt is admissible as original evidence. 21 

Ownership and possession of real property . Or¬ 
dinarily, where the title to real property is in issue, 
the deeds or other muniments of title constitute the 
best evidence, and parol evidence is inadmissible to 
prove title unless their absence is satisfactorily ex¬ 
plained. 22 The rule is not, however, without ex¬ 
ception, 23 and where title is not directly in issue, 
but is only collaterally involved, ownership or pos¬ 
session may be properly shown by parol. 24 So, in 
prosecutions for arson, the title to the property 


a U.S.—Biglieri v. TJ. S., C.C.A.Cal., 
35 F.2d S47. 

In rape prosecution, admission of 
oral testimony concerning a written 
lease covering accused’s store build¬ 
ing where alleged offense occurred, 
which lease was between accused and 
witness whose home adjoined store 
and was separated only by a thin 
wall, was error but not prejudicial 
to accused. 

Ky.—Kitchen v. Commonwealth, 122 
S.W.2d 121, 275 Ky. 564. 

9. Ala.—Wilson v. State, 39 So. 776. 

10. U.S.—Nelson v. U. S., C.C.A. 
Ark., 16 F.2d 71. 

11. Tex.—Stevens v. State, Cr., 49 
S.W. 105. 

12. Tex.—Hamilton v. State, Cr., 60 
S.W. 39. 

13. Cal.—People v. Milligan, 247 P- 
580, 77 C.A. 745. 

14. Ga.—Borders v. Macon, 89 S.E. 
451, 18 Ga.App. 333. 

Iowa.—State v. Luce, 191 N.W. 64, 
194 Iowa 1306. 

15 . Mass. — Commonwealth v. 
Knight, 154 N.E. 91, 267 Mass. 
421. 

16 . Iowa.—State v. Jackson, 105 N. 
W\ 51, 128 Iowa 543. 

25 C.J. p 646 note 13 [f]. 

17 . N.J.—State v. Ruta, 169 A. 628, 
112 N.J.Law 271. 

A carbon copy of a memorandum 
of a sale of goods is admissible as 
a duplicate original. 

La.—State v. Keife, 115 So. 363, 165 
La. 47. 

N.J.—State v. Albertalli, 73 A. 128, 
78 N.J.Law 90. 


Harmless error 

Where a witness testified that ac¬ 
cused and one C, jointly informed 
against for larceny of an automobile, 
had a bill of sale from an alleged 
seller, and that C produced the bill 
of sale, which was returned to him, 
the overruling of objection that the 
bill of sale was best evidence of its 
contents, and that witness could not 
testify as to names of parties, was 
not prejudicial error, where the per¬ 
sons accused admitted so much of 
its contents. 

Fla.—Sykes v. State, 82 So. 778, 78 
Fla. 167. 

18. Ga.—Streeter v. State, App., 3 S. 
E.2d 235. 

19. Tex.—Clements v. State, 66 S.W. 
301, 43 Tex.Cr. 400. 

Statement as to price paid 

Evidence that one charged with 
receiving stolen automobile said he 
paid two thousand five hundred dol¬ 
lars cash for automobile was not ob¬ 
jectionable on theory that bill of sale 
was best evidence. 

La.—State v. Colombo, 131 So. 464, 
171 La. 475. 

20. Pa.—Commonwealth v. Petrusky, 
7 Pa.Dist. & Co. 39, 21 Sch.Leg.Rec. 
190. 

Tex.—Benge v. State, 5 S.W r .2d 507, 
109 Tex.Cr. 430. 

21. Ill.—People v. Brown, 112 N.E. 
462, 273 Ill. 169, Ann.Cas.l918D 772. 

22. U.S.—Price v. U. S., C.C.A.Tex., 
30 F.2d 679. 

Ga.—McClurg v. State, 58 S.E. 1064, 
2 Ga.App. 624. 

Iowa.—State v. Tennebom, 61 N.W. 
193, 92 Iowa 551. 
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Forgery of deed 

In prosecution for forgery of a 
deed, admission of photostatic copy 
of deed was reversible error where 
it was not first shown that inquiry 
was made as to what codefendant 
did with original deed and that orig¬ 
inal deed could not be produced. 
Tex.—Watts v. State, 158 S.W.2d 510, 
143 Tex.Cr. 303. 

Record or certified copy thereof os 
proper 

By virtue of statutory provisions 
in some jurisdictions, ownership of 
real property may be properly es¬ 
tablished by the record or a certified 
copy thereof without accounting for 
the original deed. 

Cal.—People v. Hansen, 216 P. 399, 
62 CA 105. 

Or.—State v. Rowen, 200 P. 901, 104 
Or. 1. 

23. Possessory ownership may be 
shown by parol evidence in a crimi¬ 
nal prosecution for cutting a fence. 
Tex.—Joy v. State, 51 S.W. 933, 41 

Tex.Cr. 46. 

24. Ala.—Moore v. State, 48 So. 688, 
159 Ala. 97. 

Green v. City of Demopolis, 101 
So. 529, 20 Ala.App. 115, certiorari 
denied Ex parte Green, 101 So. 531, 
211 Ala. 616—Hargett v. State, 93 
So. 207, 18 Ala.App. 616—Cook v. 
State, 88 So. 58, 17 AlaApp. 611. 
D.C.—Sims v. U. S., MunApp., 120 
A.2d 69. 

Iowa.—State v. Gibson, 174 N.W. 84, 
189 Iowa 1212, rehearing denied 181 
N.W. 704. 

N.M.—State v. Goodrich, 176 P. 813, 
24 N.M. 660. 
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burned being rarely if ever in issue, it is generally 
sufficient to prove ownership, possession, or control 
by parol. 25 However, the testimony of a witness 
speaking not as to facts within his knowledge, but 
from what he understands the records to show is 
not sufficient to establish ownership, the records 
being the best evidence; 26 and where a party un¬ 
dertakes to prove ownership as alleged by a record 
title he is bound by the rules of evidence regarding 
the documents offered. 27 

§ 699. -Accounts and Books of Account 

Books of account are generally the best evidence of 
the matters they contain, and unless their absence is ac¬ 
counted for parol or secondary evidence Is Inadmissible. 


22A C.J.S. 

As a general rule books of account are the best 
evidence of the matters they contain, and unless 
their absence is satisfactorily explained parol or 
secondary evidence is inadmissible. 28 Facts which 
exist independently of a book of account and are 
within the personal knowledge of a witness may, 
however, be established by parol; 29 and, as is dis¬ 
cussed supra § 693, a competent person who has 
examined multifarious and voluminous books of 
account may, in a proper case, testify as to the re¬ 
sults of his examination. 

Parol evidence is generally admissible to establish 
a negative fact, 30 as, for instance, that the books 
do not contain a certain account 31 or do not show 


Tex.—Bobino v. State, 50 S.W.2d 334, 
121 Tex.Cr. 39—Sandel v. State, 298 
S.W. 284, 107 Tex.Cr. 535—Cox v. 
State, 272 S.W. 490, 100 Tex.Cr. 
172—Cook v. State, 258 S.W. 1058, 
96 Tex.Cr. 586. 

25. Ala.—Savage v. State, 62 So. 999, 
8 Ala-App. 334. 

Iowa.—State v. Billberg, 296 N.W. 

396, 229 Iowa 1208. 

Tex.—Drew v. State, 177 S.W.2d 787, 
147 Tex.Cr. 29—Barnes v. State, 
117 SW.2d 441, 135 Tex.Cr. Ill— 
Lemley v. State, 117 SW.2d 435, 
135 Tex.Cr. 148—Black v. State, 69 
S.W.2d 168, 123 Tex.Cr. 476—Nash 
v. State, 51 S.W.2d 689, 121 Tex.Cr. 
13—Simms v. State, 24 SW.2d 39, 
114 Tex.Cr. 51—Tinker v. State, 179 
S.W. 572, 77 Tex.Cr. 506—Anderson 
v. State, 159 S.W. 847, 71 Tex.Cr. 

27. 

5 C.J. p 578 notes 90-95. 

Vacant private property 

Rule applies even though the 
burned property is of a private na¬ 
ture and vacant; in so far as they 
contain any intimation or suggestion 
that the contrary should be the rule, 
the cases of Goldsmith v. State, 81 
S.W. 710, 46 Tex.Cr. 556, Rogers v. 
State, 9 S.W. 762, 26 Tex.Cr. 404, and 
Hester v. State, Tex.Cr. 51 S.W. 932, 
are overruled. 

Tex.—Nash v. State, 51 S.W.2d 689, 
121 Tex.Cr. 13. 

Proof of ownership proper where 
made by: 

(1) Receipt for rent. 

Or.—State v. Watson, 85 P. 336, 47 
Or. 543. 

(2) Certificate of appointment of 
a trustee in bankruptcy. 

Ga.—Harrell v. State, 49 S.E. 703, 121 
Ga. 607—Morgan v. State, 48 S.E. 
238, 120 Ga. 499. 

(3) Registered copy of the deed, 
where the deed itself cannot be pro¬ 
duced. 

Mass.—Commonwealth v. Preece, 5 
N.E. 494, 140 Mass. 276. 

28. Tex.—Lemley v. State, 117 S.W. 
2d 435, 135 Tex.Cr. 148. 


27. Tex.—Lemley v. State, supra. 

2 a U.S.—:Duvall v. U. S., C.C.A.Pa., 
94 F.2d 911. 

U. S. v. Stoehr, D.C.Pa., 100 F. 
Supp. 143, affirmed, C.A., 196 F.2d 
276, 33 A.L.R.2d 836, certiorari de¬ 
nied Stoehr v. U. S., 73 S.Ct. 28, 
344 U.S. 826, 97 L.Ed. 643. 

Ala.—Edwards v. State, 111 So. 765, 
22 Ala.App. 34—Jackson v. State, 
71 So. 977, 14 AlaApp. 99. 

N.C.—State v. Breece, 173 S.E. 9, 206 
N.C. 92. 

Tex.—Herberg v. State, 222 S.W. 559, 
87 Tex.Cr. 439. 

Wash.— Corpus Juris cited in State v. 
Stevens, 237 P. 723, 725, 135 Wash. 
361. 

16 C.J. p 615 note 65. 

Entries made from temporary slips 
Entries in permanent records of 
bank, made at time of transaction 
from temporary slips, were original 
entries, within rule requiring produc¬ 
tion of original entries. 

Minn.—State v. Thornton, 219 N.W. 

176, 174 Minn. 323. 

Payroll records 

D.C.—Anderson v. District of Colum¬ 
bia, MunApp., 48 A.2d 710. 

Evidence based on owner’s admis¬ 
sion that records were not kept was 
competent. 

D.C.—Anderson v. District of Colum¬ 
bia, supra. 

29. U.S.—Brady v. U. S., C.C.A.Cal., 
26 F.2d 400, certiorari denied 49 
S.Ct. 24, 278 U.S. 621, 73 L.Ed. 542. 
Ky.—Wood v. Commonwealth, 17 S. 

W.2d 443, 229 Ky. 459. 

Tex.—Chase v. State, 261 SW. 574, 
97 Tex.Cr. 349. 

Books deliberately falsified 
In prosecution against president of 
corporation engaged in selling auto¬ 
mobiles for filing fraudulent corpo¬ 
rate income tax returns, dealers who 
paid cash over invoice price, and ac¬ 
cused’s business associates were 
properly permitted to give their es¬ 
timates as to amounts of money that 
were received from some sales of au¬ 
tomobiles over the amount shown by 
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invoices of the sales when that was 
the best evidence available in view 
of proof that corporation’s records 
of amounts were false, there was no 
better evidence to be had in some in¬ 
stances than recollection of the wit¬ 
nesses and such witnesses had been 
deeply concerned and knew whereof 
they spoke, and it was for jury to 
appraise their testimony. 

U.S.—Burger v. U. S., C.A.Mo., 262 F. 
2d 946, certiorari denied 79 S.Ct 
119, 359 U.S. 990, 3 L.Ed.2d 979, 
rehearing denied 79 S.Ct. 1446, 360 
U.S. 940, 3 L.Ed.2d 1552. 

Solvenoy or insolvency of a bank 
can best be established not by the 
books and records that may have 
been kept by a defaulting bank offi¬ 
cial, but rather by a verification of 
the assets and liabilities of the in¬ 
stitution. 

Ky.—Medlock v. Commonwealth, 285 
S.W. 232, 215 Ky. 498. 

30. Cal.—People v. Weaver, 274 P. 
361, 96 C.A. 1. 

D.C.—Christoff el v. U. S., 200 F.2d 
734, 91 U.S.App.D.C. 241, vacated 
on other grounds 73 S.Ct 868, 345 
U.S. 947, 97 L.Ed. 1371. 

Mass.—Commonwealth v. Torrealba, 
54 N.E.2d 939, 316 Mass. 24. 
“Nonexistence of a book entry may 
be established by the parol evidence 
of one who has knowledge of that 
fact.” 

N.D.—State v. Hopkins, 252 N.W. 48, 
50, 64 N.D. 301. 

31. Ariz.—Miner v. State, 232 P. 
875, 27 Ariz. 248. 

Cal.—People v. Kawano, 177 P. 174, 
38 C.A. 612. 

Nev.—State v. Williams, 210 P. 995, 
46 Nev. 263. 

N.D.—State v. Hopkins, 252 NW. 48, 
64 N.D. 301. 

Tex.—Moore v. State, 219 S.W. 1097, 
87 Tex.Cr. 77. 

Wash.—State v. Stevens, 237 P. 723, 
135 Wash. 361. 

No bank account 

Cal.—People v. Gormley, 148 P.2d 
687, 64 C.A.2d 336. 
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a particular transaction ; 32 but it has also been held j 
that books of account are the best evidence, not 
only of what they contain but what they do not 
contain, and that, unless a proper foundation for the 
admission of secondary evidence is laid, parol evi¬ 
dence is inadmissible to prove that they do not show 
certain matters. 83 

While under some circumstances a deposit slip 
may constitute the best evidence of a deposit, 34 
neither deposit slips nor entries in bank books are 
necessarily the best evidence of a deposit, and any 
one knowing the facts may testify as to the deposit 
and its entry. 35 

§ 700. - Family Records; Evidence of 

Age 

The testimony of a parent or other relative who has 
actual knowledge of the fact and date of a birth is su¬ 
perior to an entry In a family Bible or other family memo¬ 
randum or record. 

As a general rule the testimony of a parent or 
other relative who has actual knowledge of the fact 
and the date of a birth is superior to an entry in 
a family Bible or other family memorandum or rec¬ 
ord, and where such parent or relative is available 
as a witness the Bible or other family record is in¬ 
admissible. 36 Official records as best evidence of 
age are discussed supra § 694 a. 


CRIMINAL LAW §§ 699-702 

§ 701. -Private Memoranda 

Testimony of a witness speaking from actual knowl¬ 
edge and positive recollection of a fact or circumstance Is 
not rendered secondary by reason of the existence of a 
written memorandum of such fact or circumstance. 

The testimony of a witness speaking from actual 
knowledge and positive recollection of a fact or cir¬ 
cumstance is not rendered secondary by reason of 
the existence of a written memorandum of such 
fact or circumstance. 37 Indeed, such testimony is 
considered the best evidence as against a contem¬ 
poraneous written memorandum which is not pro¬ 
duced. 38 As stated supra § 693, the testimony of a 
witness relating what he heard is primary evidence 
even though the statement heard was reduced to 
writing or recorded on tape. The best evidence 
rule does not apply so as to exclude parol evidence 
of the making rather than the contents of a private 
memorandum. 39 

§ 702. -Letters and Telegrams 

The best evidence rule requires that the contents of a 
letter or telegram be proved by the original writing It¬ 
self, and unless its absence is satisfactorily explained 
parol or secondary evidence Is generally Inadmissible. 

As a general rule the best evidence of the contents 
of a letter 40 or the best evidence of the contents 


No sale 

In prosecution for stealing articles 
of value of less than one hundred 
dollars, permitting manager of each 
of stores whose property was alleged 
to have been etolen to testify that 
he had examined record of cash reg¬ 
ister and that this did not show sale 
of any article alleged in indictment 
to have been stolen from his store, 
was a proper method of proving ab¬ 
sence of any record of sale. 

Mass.—Commonwealth v. TorreaJba, 
54 NT.E.2d 939, 316 Mass. 24. 

32. U.S.—McDonald v. U. S., C.A. 
Fla., 200 F.2d 502. 

Cal.—People v. Harris, 280 P. 178, 
100 C.A. 78. 

Tex.—Rice v. State, 93 S.W.2d 1149, 
130 Tex.Cr. 342. 

33. U.S.—Shreve v. U. S., C.C.A. 
Ariz., 77 F.2d 2, certiorari denied 
56 S.Ct. 380, 296 U.S. 654, 80 L.Ed. 
466. 

34. Deposit slips which were origi¬ 
nal entries of deposit in a bank were 
best evidence of deposit. 

Tex.—Carrell v. State, 209 S.W. 158, 
84 Tex.Cr. 554. 

35. Wash.—Corpus Juris cited in 
State v. Stevens, 237 P. 723, 725, 
135 Wash. 361. 

16 C.J. p 615 note 68. 

36. Ala.—Bradley v. State, 110 So. 
162, 215 Ala.'140. 


Christian v. State, 143 So. 237, 
25 AlaApp. 218. 

Fla.—Williams v. State, 109 So. 305, 
92 Fla. 125. 

Okl.—Campbell v. State, 206 P. 622, 
21 Okl.Cr. 242, 29 A.L.R. 369. 

Tex.—Doddy v. State, 240 S.W. 555, 
91 Tex.Cr. 634. 

Va.—Buzzard v. Commonwealth, 114 
S.E. 664, 134 Va. 641. 

16 C.J. p 615 note 69. 

Bible entries admissible as excep¬ 
tion to the hearsay rule see infra 
§ 722. 

Best practice requires the intro¬ 
duction of direct evidence of a per¬ 
son's age. 

Me.—State v. Dorathy, 170 A. 506, 
232 Me. 291. 

Baptismal certificate 

Testimony of a parent as to the 
age of his or her child is not objec¬ 
tionable on the ground that the cer¬ 
tificate of baptism is the best evi¬ 
dence. 

La.—State v. Normandale, 97 So. 798, 
154 La. 523—State v. Romero, 42 
So. 482, 117 La. 1003. 

Wis.—Hermann v. State, 41 N.W. 
171, 73 Wis. 248, 9 Am.S.R. 789. 

37. Tex.—Dixon v. State, 4 S.W.2d 
64, 109 Tex.Cr. 209—Fallon v. 

State, 230 SW. 170, 89 Tex.Cr. 247. 
16 C.J. p 616 note 73. 
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38. W.Va.—State v. Adkins, 146 S. 
E. 732, 106 W.Va. 658. 

39. Ala.—Smith v. State, 89 So. 863, 
18 Ala.App. 258. 

40. U.S.—Brink v. TJ. S., C.CA.Ohio, 
60 F.2d 231, certiorari denied 53 
S.Ct. 291, 287 U.S. 667, 77 L.Ed. 
575. 

Cal.—People v. Jo Fong, 210 P. 548, 
59 CA 259. 

Ind.—Bassett v. State, 130 N.E. 118, 
190 Ind. 213. 

La.—State v. Pace, 165 So. 6, 183 La. 
838. 

Mich.—People v. De Goenaga, 168 N. 

W. 436, 202 Mich. 503. 

Tex.—Monday v. State, 60 S.W.2d 
435, 124 Tex.Cr. 44—Ogburn v. 
State, 280 S.W. 210, 102 Tex.Cr. 
566—Anderson v. State, 266 S.W. 
159, 98 Tex.Cr. 449—Villafranco v. 
State, 206 S.W. 357, 84 Tex.Cr. 
195—Bibb v. State, 205 S.W. 135, 
83 Tex.Cr. 616. 

Va.—Stacy v. Commonwealth, 175 S. 

E. 723, 163 Va. 1033. 

Wash.—City of Roslyn v. Pavlino- 
vich, 192 P. 885, 112 Wash. 306. 

16 C.J. p 616 note 75. 

Carbon copies 

(1) Carbon copies of letters, es¬ 
pecially when not intended for use 
as duplicates or executed in counter¬ 
part, must be deemed secondary evi¬ 
dence, and as such are inadmissible 
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of a note 41 is the writing itself, and unless its 
absence is satisfactorily explained parol or second¬ 
ary evidence is inadmissible. The general rule does 
not apply, however, where it is sought to prove not 
the contents of a letter, but a fact within the 
personal knowledge of a witness; 42 thus, where 
the sole fact to be proved is that a letter was sent 
or received, the writing need not be produced. 43 

Telegrams . While the contents of a telegram 
may be proved by either primary or secondary evi¬ 
dence, 44 parol or secondary evidence is generally 
inadmissible for such purpose unless the absence 
of the primary evidence is satisfactorily accounted 
for. 46 The primary or best evidence is the original 
telegram itself. 46 

What constitutes the original telegram is, how¬ 
ever, largely dependent on the circumstances exist¬ 
ing in the particular case. 47 Thus, where accused is 
the sender of the telegram and the contents of the 
message sent are in issue, the original telegram is 
the one filed in the sending office. 48 On the other 
hand, where accused is the recipient of the telegram 
and the contents of the message received are in issue, 
the telegram as received is the original; 49 and the 
same is true where it does not appear that any 
written message was delivered to the telegraph 


company for transmission. 60 

Where the sole fact to be proved is that a tele¬ 
gram was sent or received the writing need not be 
produced. 61 

§ 703. -Labels, Marks, and Inscriptions 

Ordinarily, words, figures, directions, labels, marks, 
brands, and the like, appearing on, or attached to, arti¬ 
cles, are not within the best evidence rule. 

Ordinarily, words, figures, directions, labels, 
marks, brands, and the like, appearing on, or at¬ 
tached to, articles are not documents within the best 
evidence rule, but are matters of description and 
identity, and are primarily susceptible of parol 
proof. 62 A witness may testify from knowledge 
or memory as to the license plate number of a motor 
vehicle without producing the license plates. 52 * 5 
However, a label on a bottle has been held to be 
better evidence of its content than the oral testi¬ 
mony of a witness, 53 and it has been held that the 
best evidence rule requires the production of the con¬ 
tainers in a prosecution for the possession of liquor 
in containers to which revenue stamps were not 
affixed. 63 * 6 In any event, parol proof is admissible 
where the articles have been lost or destroyed or are 
otherwise unavailable. 53 * 10 


unless the absence of the primary 
evidence Is accounted for. 

Neb.—Hogoboom v. State, 234 N.W. 
422, 120 Neb. 525, 79 A.L.R. 1171. 

(2) Contrary may be true, how¬ 
ever, where the carbon copies con¬ 
stitute a part of the records of a 
business organization and are kept 
in a regular manner and In the regu¬ 
lar course of business. 

Ind.~Walter v. State, 1 N.E.2d 127, 
210 Ind. 310, appeal dismissed 57 
S.Ct. 121, 299 U.S. 613, 81 L.Ed. 
379. 

(3) Carbon copies of writings gen¬ 
erally as best or secondary evidence 
see supra § 693. 

41. Ky.—Combs v. Commonwealth, 
25 S.W. 590, 15 Ky.L. 660. 

42. Name oil envelopes 

In a prosecution for unlawful pos¬ 
session of liquor, testimony of po¬ 
lice officer that envelopes found in 
room in which liquor was found, con¬ 
taining letters written in Chinese, 
bore the name of accused written in 
English, was admissible without pro¬ 
ducing or proving original envelopes. 
Cal.—People v. Hay, 241 P. 275, 74 C. 
A. 464. 

43. Ky.—Barnes v. Commonwealth, 
41 S.W. 772, 101 Ky. 556, 19 Ky.L. 
803. 

N.M.—State v. McKnight, 153 P. 76, 
21 N.M. 14. 


44. U.S.—Hartzell v. U. S., C.C.A. 
Iowa, 72 F.2d 569, certiorari denied 
55 S.Ct. 216, 293 U.S. 621, 79 L.Ed. 
708—Montgomery v. U. S. f Wyo., 
219 F. 162, 135 C.C.A. 60. 

Witness hearing accused dictate 

telegram and seeing it written on 
blank may be properly permitted to 
state its contents. 

N.C.—State v. Fox, 149 S.E. 735, 197 
N.C. 478. 

45. U.S.—Hartzell v. U. S., C.C.A. 
Iowa, 72 F.2d 569, certiorari denied 
55 S.Ct. 216, 293 U.S. 621, 79 L.Ed. 
708. 

Colo.—Stilwell v. People, 197 P. 239, 
70 Colo. 55. 

Idaho.—State v. Mundell, 158 P.2d 
799, 66 Idaho 339. 

S.D.—State v. Scott, 215 N.W. 692, 
51 S.D. 529. 

16 C.J. p 616 note 77. 

46. U.S.—Hartzell v. U. S., C.C.A. 
Iowa, 72 F.2d 569, certiorari denied 
55 S.Ct. 216, 293 U.S. 621, 79 L.Ed. 
708. 

Idaho.—State v. Mundell, 158 P.2d 
799, 66 Idaho 339. 

47. Iowa.—State v. Lozier, 204 N.W. 
256, 200 Iowa 652. 

Kan.—State v. Calongne, 206 P. 1112, 
111 Kan. 332. 

48. U.S.—Hartzell v. U. S., C.C.A. 
Iowa, 72 F.2d 569, certiorari de¬ 
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nied 55 S.Ct. 216, 293 U.S. 621, 79 
L.Ed. 708. 

16 C.J. p 616 note 77 [a]. 

49. Kan.—State v. Calongne, 206 P. 
1112, 111 Kan. 332. 

50 . Iowa.—State v. Lozier, 204 N. 
W. 256, 200 Iowa 652. 

51. N.M.—State v. McKnight, 153 P. 
76, 21 N.M. 14. 

52. U.S.—Pablo v. U. S., Mont, 242 
F. 905, 155 C.C.A. 493. 

Idaho.—Corpus Juris Secundum cited 
In State v. Davis, 238 P.2d 450, 453, 
72 Idaho 115. 

16 C.J. p 616 note 80. 

Inventory slip 

In prosecution for receiving sto¬ 
len goods, best evidence rule did not 
require that inventory slip, showing 
serial number of stolen electric 
toaster, be introduced into evidence, 
and oral identification evidence was 
admissible. 

Pa.—Commonwealth v. Pollack, 101 
A.2d 140, 174 Pa.Super. 621. 

52.5 Ky.—Quillen v. Commonwealth, 
145 S.W.2d 1048, 284 Ky. 792. 

53. Ala.—Cunningham v. State, 93 
So. 446, 207 Ala. 433. 

53.5 U.S.—Watson v. U. S., C.AFla~, 
224 F.2d 910. 

53.10 Minn.—State v. Russell, 296 
N.W. 575, 209 Minn. 488. 

Tex.—Woodruff v. State, 167 S.W.2d 
769, 145 Tex.Cr. 324. 
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§ 704. • - Hotel Register 

The register of a hotel or tourist camp Is the best 
evidence of Its contents. 

While the register of a hotel or tourist camp is 
the best evidence of its contents, 53 * 50 the best evi¬ 
dence rule does not preclude a witness from testify¬ 
ing that accused requested the witness to register 
him and that he did so in the presence of accused, 54 
or that accused signed a name other than his own 
to a hotel register, 55 such evidence being primary 
evidence of an act witnessed and not of the contents 
of the register. Testimony that a hotel register 
does not show a particular name is not objectionable 
as secondary. 56 However, the fact that accused 
consents to proof by secondary evidence of the fact 
that she registered at a hotel under an assumed name 
does not deprive the state of the right to prove the 
fact by introducing the register. 57 

§ 705. - Other Records or Writings 

The best evidence rule applies In proving the con¬ 
tents of such instruments as a calendar, certificate of 


appraisement, circular, insurance policy, liquor order, 
prescription, receipt, shipping book, or will. 

The best evidence rule applies in proving the con¬ 
tents of various particular writings, 58 such as a 
calendar, 59 certificate of appraisement, 60 circular, 61 
liquor order, 62 prescription, 63 receipt, 64 or shipping 
book. 65 

The fact that there is no record of the attendance 
of accused at a school may be shown by the parol 
testimony of an official of the school who searched 
the records. 65 - 5 

Insurance policies . Ordinarily, the best evidence 
of the contents of an insurance policy or of the 
fact that particular property is insured is the pol¬ 
icy itself, and unless its absence is satisfactorily ex¬ 
plained parol or secondary evidence is inadmissi¬ 
ble. 66 However, parol evidence may be properly 
admitted where the form and contents of the pol¬ 
icy are not directly in issue, 67 as where the fact of 
insurance is important merely on the question of 
motive or intent; 68 and testimony and statements 
made by accused himself at or near the time of a 
fire may be sufficient to establish the fact of insur- 


53.50 Va.—Bennett v. Common¬ 

wealth, 28 S.E.2d 13, 182 Va. 7. 

Original registration card was best 
evidence that accused had been stay¬ 
ing at hotel in distant city at time 
one of offenses charged was alleged 
to have taken place. 

U.S.—Stein v. U. S., C.A.Cal., 271 F. 
2d 895. 

54. Okl.—Thompson v. State, 35 P. 
2d 971, 56 Okl.Cr. 181. 

65. Cal.—People v. Ferrara, 159 P. 
621, 31 C.A. 1. 

Okl.—Dubois v. State, 210 P. 1043, 
22 Okl.Cr. 308. 

56. Tex.—Long v. State, 48 S.W.2d 
632, 120 Tex.Cr. 373. 

57. Tex.—Latham v. State, 172 S.W. 
797, 75 Tex.Cr. 575. 

58. Affidavit 

U.S.—Workman v. U. S., C.C.AW.Va., 
43 F.2d 44. 

Crew list 

U.S.—Symonette v. U. S., C.CjV.Fla., 
47 F.2d 686. 

lottery ticket 

Best evidence of the appearance of 
a lottery ticket is the ticket itself; 
but parol or secondary evidence may 
be admissible for the purpose of de¬ 
termining whether a particular in¬ 
strument purports to be a lottery 
ticket. 

U.S.—U. S. v. McGuire, C.C.A.N.Y., 64 
F.2d 485, certiorari denied McGuire 
v. U. S., 54 S.Ct. 63, 290 U.S. 645, 
78 L.Ed. 560, and Mann v. U. S. t 54 
S.Ct. 70, 290 U.S. 645, 78 L.Ed. 560. 


Becord of bets 

In prosecution for keeping and oc¬ 
cupying a room for recording and 
registering bets on horse races, a 
card, written on by accused and 
handed by him to police officer, at 
such officer’s request, as copy of card 
which officer saw accused write on 
and place under counter with money 
bet on horse race, when accused said 
he could not find original card, was 
admissible as original evidence of 
original card's contents. 

Cal.—People v. Partee, 161 P.2d 586, 
70 C.A.2d 736. 

59. Ky.—Bush v. Commonwealth, 43 
S.W.2d 713, 241 Ky. 306. 

60. Ohio.—Weisenberg v. State, 12 
Ohio App. 272. 

61. Ga.—Alumbaugh v. State, 148 
S.E. 622, 40 Ga.App. 15. 

Tex.—Hyroop v. State, 179 S.W. 878, 
79 Tex.Cr. 150. 

62. Neb.—Peterson v. State, 88 N.W. 
549, 63 Neb. 251. 

W.Va.—State v. Gillaspie, 34 S.E. 733, 
47 W.Va. 336. 

Delivery on order 

Testimony of an agent of an ex¬ 
press company that he had delivered 
whisky to accused on orders is, how¬ 
ever, competent as explaining the 
reason for the deliveries, and as not 
presenting the contents of a writing. 
Ga.—Hayes v. State, 88 SJ3. 752, 18 
Ga-App. 68. 

63. Ala.—Humber v. State, 108 So. 
646, 21 Ala.App. 378. 

64. Ark.—Warford v. State, 1 SW. 
| 2d 23, 175 Ark. 878. 
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Original reoeipts are not objection¬ 
able as not being the best evidence. 

Ala.—Hodge v. State, 65 So. 676, 11 
Ala-App. 185. 

Or.—State v. Emmons, 127 P. 791, 63 
Or. 535. 

65. Ala.—Machen v. State, 85 So. 
857, 17 Ala_App. 427. 

65.5 Kan.—State v. Phillips, 259 P. 
2d 185, 175 Kan. 50. 

66. Ky.—Pruett v. Commonwealth, 
250 S.W. 131, 199 Ky. 35. 

Mass.—Commonwealth v. Perry, 150 
N.E. 854, 254 Mass. 520. 

Tex.—Posey v. State, 103 S.W.2d 763, 
132 Tex.Cr. 268—Barnes v. State, 
Cr., 95 S.W.2d 112, 130 Tex.Cr. 547 
—Cox v. State, 272 S.W. 490, 100 
Tex.Cr. 172—Crowder v. State, 177 
S.W. 501, 77 Tex.Cr. 122—Brown 
v. State, 150 S.W. 436, 67 Tex.Cr. 
543—Moore v. State, 146 S.W. 183, 
66 Tex.Cr. 169. 

5 C.J. p 578 note 98. 

67. Kan.—State v. Sansewich, 219 P. 
497, 114 Kan. 448. 

Tex.—Johnson v. State, 236 S.W.2d 
147, 153 Tex.Cr. 444. 

68. D.C.—Dickerson v. U. S., 65 F.2d 
824, 62 App.D.C. 191, certiorari de¬ 
nied 54 S.Ct. 89, 290 U.S. 665, 78 L. 
Ed. 575. 

Kan.—State v. Sansewich, 219 P. 497, 
114 Kan. 448. 

N.J.—State v. Snover, 126 A. 850, 2 
N.J.Misc. 1153, affirmed 129 A. 198, 
101 N.J.Law 543. 

Tex.—Johnson v. State* 236 SW.2d 
147, 153 Tex.Cr. 444. 

5 C.J. p 578 note 97. 
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ance in a prosecution for arson. 69 An insurance 
policy is not the best evidence of what its con¬ 
tents were represented to be. 70 

Photographs. Photograph of accused, being at 
most secondary evidence of his appearance, should 
not be used to enable a witness to identify him, 
where both the witness and accused are present at 
the trial. 71 On the other hand, the victim of a 
crime has been permitted to identify a photograph 
of accused as her assailant although unable to so 
identify accused, present in court. 71 * 6 The victim of 
the crime may testify that he identified accused 
by selecting his photograph from among those 
shown to him by the police as against the objection 
that the photographs were the best evidence. 71 - 10 
Where a deceased person has identified a photograph 
as that of his assailant, such photograph is admissible 
over the objection that it constitutes secondary evi- 
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dence. 72 The admissibility of photographs general¬ 
ly is discussed infra § 852. 

WiUs. The identification of a beneficiary named 
in a will by parol evidence does not violate the rule 
requiring the production of the writing. 76 

§ 706. Grounds for, and Preliminaries to, Ad¬ 
mission of Secondary Evidence 

Before secondary evidence Is admissible, the compe¬ 
tency and genuineness of the primary evidence must be 
established, and a proper predicate or foundation laid by 
establishing by satisfactory and sufficient proof the fact 
that the primary evidence cannot be produced. 

Library References 

Criminal Law <§=>402(1,2). 

The grounds for the admission of secondary evi¬ 
dence are that the primary evidence has been lost 74 


69. Mass.—Commonwealth v. Coop¬ 
er, 162 N.E. 729, 264 Mass. 368. 

Tex.—Johnson v. State, 236 S.W.2d 
147, 153 Tex.Cr. 444. 

70. Ga.—Hester v. State, 69 S.E. 31, 
8 Ga.App. 380. 

71 . Ky.—Farina v. Commonwealth, 
278 S.W. 1097, 212 Ky. 303. 

71.5 Tenn.—Brown v. State, 210 S. 

W.2d 670, 186 Tenn. 378. 

71.10 Or.—State v. Lanegan, 236 P. 
2d 438, 192 Or. 691. 

72. Ga.—Cooper v. State, 184 S.E. 
716, 182 Ga. 42, 104 A.L.R. 1309. 

73. Ala.—Carl v. State, 28 So. 505, 
126 Ala. 89. 

74 . U.S.—Wiley v. U. S. f C.A.Minn., 
257 F.2d 900—Simpson v. U. S., C. 
A.Alaska, 195 F.2d 721—Kanner v. 
U. S., C.C.A.N.Y., 21 F.2d 285, cer¬ 
tiorari denied 48 S.Ct. 122, 275 U.S. 
564, 72 Li.Ed. 428—Berlin v. U. S., 
C.C.A.N.J., 14 F.2d 497—Hart v. 
U. S„ C.CA-Or., 11 F.2d 499, certio¬ 
rari denied 47 S.Ct. 92, 273 U.S. 694, 
71 LJEd. 844—Rumely v. U. S. f C.C. 
A.N.Y., 293 F. 632, certiorari denied 
44 S.Ct. 38, 263 U.S. 713, 68 L.Ed. 
620—Shaw v. U. S., C.C.A.Ark., 292 
F. 339—Ryan v. U. S., C.CJLGa., 
285 F. 734—Galbreath v. U. S., Ohio, 
257 F. 648, 168 C.C.A 698. 

U. S. v. Hughey, D.C.Ark., 116 F. 
Supp. 649, affirmed, C.A., Hughey v. 
U. S„ 212 F.2d 896. 

U. S. v. Phelan, D.C.Cal„ 252 F. 
891. 

Ala.—Cooper v. Town of Valley 
Head, 101 So. 874, 212 Ala. 125. 
Thomas v. State, 66 So.2d 103, 37 
* Ala-App. 118, certiorari denied 66 
So.2d 105, 259 Ala. 212. 

Ark.—Calhoun v. State, 21 S.W.2d 
606, 180 Ark. 397—Dennis v. State, 
275 S.W. 739, 169 Ark. 505—Leake 
v. State, 233 S.W. 773, 149 Ark. 
621. 


Cal.—People v. Thompson, 192 P.2d 
802. 85 CA.2d 261. 

Ga.—Brooks v. State, 11 S.B.2d 688, 
63 Ga.App. 575—Mathews v. State, 
110 S.E. 33, 27 Ga.App. 798—Har¬ 
rison v. State, 92 S.E. 388, 20 Ga. 
App. 12, rehearing denied 95 S.E. 
630, 20 Ga.App. 12—Cashin v. State, 
88 S.E. 996, 18 Ga.App. 87. 

Ill.—People v. Braun, 31 N.E.2d 287, 
375 Ill. 284—People v. Mirabella, 
128 N.E. 374, 294 Ill. 246. 

Iowa.—State v. Potter, 191 N.W. 855, 
195 Iowa 163. 

Ky.—Acree v. Commonwealth, 47 S. 
W.2d 1051, 243 Ky. 216—Buchanan 
v. Commonwealth, 275 S.W. 878, 
210 Ky. 364—Williams v. Common¬ 
wealth, 247 S.W. 723, 197 Ky. 602- 
Craft v. Commonwealth, 244 S.W. 
696, 196 Ky. 277. 

La.—State v. Williams, 159 So. 719, 
181 La. 470—State v. Brown, 94 So. 
401, 152 La. 801—State v. Rodgers, 
94 So. 397, 152 La. 790. 

Md.—Corens v. State, 45 A.2d 340, 
185 Md. 561. 

Mich.—People v. Salimone, 251 N.W. 
594, 265 Mich. 486. 

Miss.—Harvey v. State, 98 So.2d 764, 
232 Miss. 294—Jefferson v. State, 
42 So.2d 772, 207 Miss. 676—Mitch¬ 
ell v. State, 103 So. 815, 139 Miss. 
108. 

Mo.—State v. Eaton, 302 S.W.2d 866, 
certiorari denied Eaton v. State of 
Missouri, 78 S.Ct. 338, 355 U.S. 912, 
2 L.Ed.2d 273—State v. Thompson, 
92 S.W.2d 892, 338 Mo. 897—State 
v. Higgins, 12 S.W.2d 61, 321 Mo. 
570. 

Neb.—Sharp v. State, 214 N.W. 643, 
115 Neb. 737. 

N.J.—State v. D’Ippolito, 126 A.2d 1, 
22 N.J. 318—State v. Paine, 4 A.2d 
85, 122 N.J.Law 126. 

Okl.—Parker v. State, Cr., 330 P.2d 
1049—State v. Spradling, Cr., 272 
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P.2d 467—Fitzgerald v. State, 156 
P.2d 628, 80 Okl.Cr. 43—Martin v. 
State, 287 P. 419, 46 OkLCr. 388, 85 
A.L.R. 512. 

Tex.—Gibson v. State, 121 S.W.2d 
361, 135 Tex.Cr. 498—Brigman 
State, 82 S.W.2d 955, 128 Tex.Cr. 
549—Humphreys v. State, 31 S.W. 
2d 631, 116 Tex.Cr. 304—Owens v. 
State, 13 S.W.2d 836, 111 Tex.Cr. 
677—Skiles v. State, 2 S.W.2d 436, 
109 Tex.Cr. 6—Chora v. State, 298 
S.W. 290, 107 Tex.Cr. 521—Carrell 
v. State, 209 S.W. 158, 84 Tex.Cr. 
554. 

W.Va.—State v. Neal, 123 S.E. 191, 
96 W.Va. 456. 

5 C.J. p 578 note 99—16 C.J. p 616 
note 85. 

Publio and private writings 

Rule that where original writing 
containing or constituting primary 
evidence of fact to be proved is sat¬ 
isfactorily shown to have been lost 
or destroyed, secondary evidence of 
its contents is admissible, applies 
equally to public and private instru¬ 
ments. 

Ky.—Commonwealth v. Overstreet, 
252 S.W.2d 28. 

Records stolen 

In prosecution for conspiracy to 
injure citizens in the free exercise 
of their electoral rights where it ap¬ 
peared that poll books involved had 
been stolen, the court properly ad¬ 
mitted secondary evidence of such 
lists on proof of their correctness 
since the poll books if available 
would have been admissible. 

U.S.—Klein v. U. S., C.A.Mo., 176 F. 
2d 184, certiorari denied 70 S.Ct. 
145, 338 U.S, 870, 94 L.Ed. 533, and 
Burke v. U. S., 70 S.Ct. 145, 338 U. 
S. 870, 94 L.Ed. 533, rehearing de¬ 
nied Klein v. U. S., 70 S.Ct. 343, 338 
U.S. 939, 94 L.Ed. 579, and Burke 
v. U. S., 70 S.Ct. 343, 838 U.S. 939, 
94 L.Ed. 579. 
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or destroyed, 75 or is otherwise inaccessible, 76 as fering the evidence and its production cannot be 
where it is beyond the jurisdiction of the court, 77 compelled. 78 Moreover, it has been held that where 
or where it is not in the possession of the side of- 


Corporate records 

Wis.—State ex rel. Marachowsky v. 
Kerl, 45 N.W.2d 668, 258 Wis. 309. 

75. U.S.—West v. TJ. S., C.A.Ga., 259 
F.2d 868—U. S. v. Mack, C.A.I11., 
249 F.2d 321, certiorari denied 
Mack v. U. S. t 78 S.Ct. 704, 356 U.S. 
920, 2 L.Ed.2d 715—Corbett v. U. 

S., C.A.Wash., 238 F.2d 557, certio¬ 
rari denied 77 S.Ct. 387, 352 U.S. 
990, 1 L.Ed.2d 368—Bateman v. U. 

S., C.A.Wash., 212 F.2d 61—Sanchez 
v. U. S., C.C.A.Puerto Rico, 134 F. 
2d 279, certiorari denied Sanchez 
Tapia v. TJ. S., 63 S.Ct. 1325, 319 U. 
S. 768, 87 L.Ed. 1717—McDonald v. 
U. S„ C.C.A.Minn., 89 F.2d 128, cer¬ 
tiorari denied 57 S.Ct 925, 301 U.S. 
697, 81 L.Ed. 1352, rehearing: denied 
58 S.Ct. 4, 302 U.S. 773, 82 L.Ed. 
599—Wood v. TJ. S., C.CJLLa., 84 F. 
2d 749, certiorari denied 57 S.Ct. 
116, 299 U.S. 589, 81 L.Ed. 434, re¬ 
hearing- denied 57 S.Ct 230, 299 U. 
S. 623, 81 L.Ed. 468—Hartzell v. U. 

S., C.C.A.Iowa, 72 F.2d 569, certio¬ 
rari denied 55 S.Ct. 216, 293 U.S. 
621, 79 L.Ed. 708—Goldsmith v. U. 

S., C.C.AJST.T., 42 F.2d 133, certio¬ 
rari denied 51 S.Ct 26, 282 U.S. 837, 
75 L.Ed. 743—Miller v. U. S., C.OA. 
Iowa, 21 F.2d 32, certiorari denied 
48 S.Ct 301, 276 U.S. 621, 72 L.Ed. 
785—Robilio v. U. S., C.C.A.Tenn., 
291 F. 975, certiorari denied 44 S.Ct 
137, 263 TJ. S. 716, 68 L.Ed. 522. 

Ala.—Thomas v. State, 66 So.2d 103, 
37 Ala.App. 118, certiorari denied 
66 So.2d 105, 259 Ala. 212—Hurt v. 
State, 125 So. 787, 23 Ala.App. 369. 
Ark.—Meyers v. State, 50 S.W.2d 234, 
185 Ark. 892. 

Cal.—People v. Merkouris, 297 P.2d 
999, 46 C.2d 540. 

Ga.—Davis v. State, 103 S.E. 819, 25 
Ga-App. 532. 

Ill.—People v. Lehne, 195 N.E. 468, 
359 Ill. 631—People v. Durand, 152 
N.E. 569, 321 Ill. 526. 

Iowa.—State v. White, 217 N.W. 871, 
205 Iowa 373. 

Md.—Corens v. State, 45 A.2d 340, 
185 Md. 561. 

Miss.—Lewis v. State, 55 So.2d 475, 
212 Miss. 775. 

N.C.—State v. Smith, 74 S.E.2d 291, 
237 N.C. 1. 

Tex.—Womack v. State, 170 S.W.2d 
478, 145 Tex.Cr. 551—Gibson v. 

State, 121 S.W.2d 361, 135 Tex.Cr. 
498. 

Wash.—State v. Cannon, 217 P. 18, 
125 Wash. 515—State v. Orcutt, 212 
P. 1066, 123 Wash. 651. 

5 C.J. p 578 note 99—16 C.J. p 616 
note 86—22 C.J. p 918 note 66. 
Positive proof of destruction of 
document must be presented to au¬ 
thorize introduction of secondary ev¬ 
idence of its contents. - 


Pa.—Commonwealth v. Steadman, 40 
A.2d 96, 156 Pa.Super. 312. 
Corporate records 

D.C.—U. S. v. Eisler, D.C., 75 F.Supp. 
640, affirmed 176 F.2d 21, 84 U.S. 
App.D.C. 404, motion denied 69 S. 
Ct. 1150, 337 U.S. 912, 93 L.Ed. 
1723, certiorari denied 69 S.Ct. 
1534, 337 U.S. 958, 93 L.Ed. 1758. 

76. U.S.—'Williamson v. U. S., C.A. 
Ga., 272 F.2d 495—U. S. v. Kiamie, 
C.A.N.Y., 258 F.2d 924, certiorari 
denied Kiamie v. U. S., 79 S.Ct. 236, 
358 U.S. 909, 3 L.Ed.2d 230—Scan¬ 
lon v. U. S., CJLN.H., 223 F.2d 382 
—Manning v. U. S., CA..Kan., 215 
F.2d 945—Shreve v. U. S., C.CJL 
Ariz., 103 F.2d 796, certiorari de¬ 
nied 60 S.Ct. 84, 308 U.S. 570, 84 L. 
Ed. 479. 

U. S. v. Deardorff, D.C.Pa., 40 F. 
Supp. 512. 

Ala.—Foster v. State, 144 So. 37, 25 
Ala.App. 228, certiorari denied 144 
So. 38, 225 Ala. 549. 

Ariz.—State v. Price, 265 P.2d 444, 
76 Ariz. 385. 

Cal.—People v. Cacioppo, 93 P.2d 194, 
34 C.A.2d 77—People v. Mitchell, 
240 P. 36, 74 C.A. 164. 

Ga.—Bitting v. State, 139 S.E. 877, 
165 Ga. 55. 

Hawaii.—Territory v. Gusman, 36 
Hawaii 42. 

Ill.—'People v. Massie, 142 N.E. 503, 
311 Ill. 319. 

Ky.—Apple v. Commonwealth, 296 S. 
W.2d 717—Moore v. Common¬ 

wealth, 268 S.W. 563, 206 Ky. 779. 
Mo.—State v. January, 182 S.W.2d 
323, 353 Mo. 324. 

Okl.—-Chambless v. State, 231 P.2d 
711, 940 OkLCr. 140—Martin v. 

State, 287 P. 424, 46 Okl.Cr. 411. 
Pa.—Commonwealth v. Gazal, 137 A. 
2d 814, 185 Pa.Super. 91—Common¬ 
wealth v. Olitzky, 133 A.2d 238, 184 
Pa.Super. 144. j 

Tenn.—Johnson v. State, 299 S.W. 
800, 155 Tenn. 628. 

Tex.—Prince v. State, 254 S.W.2d 
1006, 158 Tex.Cr. 320. 

Wash.—State v. Woodring, 223 P.2d 
459, 37 Washed 281. 

W.Va.—State v. Adkins, 146 S.E. 732, 
106 W.Va. 658. 

5 C.J. p 578 note 99—16 C.J. p 616 
note 87. 

Record of past reoollection 

In prosecution for conspiracy to 
violate federal statutes by dealing in 
untaxed liquor, there was no error in 
admitting, as record of past recollec¬ 
tion, authenticated copy of original 
list of automobile license numbers 
observed by witness to be coming to 
and from garage, where it had been 
established that the original list was 
unavailable. 


U.S.—Papalia v. V. S., C.A.na. 2*3 
F.2d 437. 

Diplomatic correspondence 
D.C.—Viereck v. U. S., 139 F.2d 847, 
78 U.S.App.D.C. 279, certiorari de¬ 
nied 64 S.Ct 787, 321 U.S. 794, 88 
L.Ed. 1083. 

Tax returns 

La.—State v. Mills, 86 So.2d 895, 229 
La. 758, certiorari denied Vemaci 
v. State of Louisiana, 77 S.Ct 51, 
352 U.S. 834, 1 L.Ed.2d 53, certio¬ 
rari denied Callia v. State of Lou¬ 
isiana, 77 S.Ct. 52, 352 U.S. 834, 
1 L.Ed.2d 53. 

War secret 

U.S.—Haugen v. U. S., C.C.A.Wash^ 
153 F.2d 850. 

U. S. v. Haugen, D.C.Wash., 58 F. 
Supp. 436. 

77. U.S.—'U. S. v. Kaibney, C.C.AJ*. 
Y., 155 F.2d 795—Hass v. U. S., C.<X 
A.Iowa, 93 F.2d 427—Hartzell v. U- 
S„ C.C.A.Iowa, 72 F.2d 569, certio¬ 
rari denied 55 S.Ct. 216, 293 UJ5. 
621, 79 L.Ed. 708. 

Ala.—Hall v. State, 109 So. 847, 21 
Ala-App. 476, certiorari denied 109 
So. 849, 215 Ala. 148. 

Ariz.—Johnson v. State, 264 P. 1083, 
33 Ariz. 354. 

Ark.—Havens v. State, 228 S.W.2d 
1003, 217 Ark. 153—Moss v. State, 
185 S.W.2d 92, 208 Ark. 137—Knego 
v. State, 283 S.W. 27, 171 Ark. 58. 
Cal.—People v. Caldwell, 203 P. 440, 
55 CJt 280. 

Ga.—Tanner v. State, 135 S.E. 917, 
163 Ga. 121. 

Ill.—People v. Bond, 125 N.E. 740, 
291 Ill. 74. 

Kan.—Corpus Juris cited in State v. 
Gorman, 216 P. 290, 292, 113 Kan. 
740—State v. Pollman, 201 P. 1101, 
109 Kan. 791. 

Neb.—Wentz v. State, 188 N.W. 467, 
108 Neb. 597. 

N.H.—State v. Hale, 160 A. 95, 85 N. 
H. 403. 

N.Y.—People v. Burgess, 155 N.E. 
745, 244 N.Y. 472. 

Tex.—Moss v. State, 74 S.W.2d 1014, 
127 Tex.Cr. 130—Sobieski v. State, 
71 S.W.2d 534, 126 Tex.Cr. 405— 
Halre v. State, 39 S.W.2d 70, 118 
Tex.Cr. 16—James v. State, 228 S. 
W. 941, 88 Tex.Cr. 656. 

5 C.J. p 578 note 99—16 C.J. p 616 
note 88. 

78. U.S.—Eddington v. U. S., C.CA- 
Okl., 24 F.2d 50. 

16 C.J. p 616 note 89. 

Possession In state 
Where documents are traced to the 
possession of the state and are not 
produced on demand or due notice to 
produce them at the trial, secondary 
evidence of their contents Is admissi¬ 
ble. 
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the matter is not in controversy, reliable secondary 
evidence may be admitted. 78 - 5 

Before secondary evidence is admissible, however, 
the competency and genuineness of the primary evi- 
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dence must be established; 79 and a proper predicate 
or foundation must be laid by establishing by satis¬ 
factory and sufficient proof the fact that the primary 
evidence cannot be produced. 80 Moreover, it must 


Ill.—People v. Busch, 228 IlI.App. 

11 . 

Possession in accomplice or co-con¬ 
spirator 

Cal.—People v. Powell, 236 P. 311, 
71 C-A. 500—People v. Rial, 139 P. 
661, 23 C.A. 713. 

78.5 U.S.—U. S. v. Kushner, C.C.A. 
N.Y., 135 F.2d 668, certiorari denied 
Kushner v. U. S., 63 S.Ct. 1449, 320 
U.S. 212, 87 L.Ed. 1850, rehearing: 
denied 64 S.Ct. 32, 320 U.S. 808, 88 
L.Ed. 488. 

78 . Ky.—Horn v. Commonwealth, 81 
S.W.2d 576, 258 Ky. 718. 

Ohio.—La Dow v. State, 155 N.E. 502, 
23 Ohio App. 288. 

Tex.—Byers v. State, 33 S.W.2d 446, 
116 Tex.Cr. 93. 

Wis.—State ex rel. Marachowsky v. 
Kerl, 45 N.W.2d 668, 258 Wis. 309. 

TTnauthenticated foreign documents 
In prosecution for using- mails to 
defraud, where foreign documents 
had not been shown to be genuine or 
to have been executed by persons 
by whom they purported to be exe¬ 
cuted, oral testimony concerning 
their contents was inadmissible, 
since It was secondary evidence of 
unauthenticated foreign documents. 
U.S.—Hass v. U. S., C.C.A.Iowa, 93 
F.2d 427. 

80 . U.S.—U. S. v. O'Connor, C.A.2, 
237 F.2d 466—Shreve v. U. S. t C.C. 
A-Ariz., 103 F.2d 796, certiorari de¬ 
nied 60 S.Ct. 84—Hartzell v. U. S., 
C.C.A.Iowa, 72 F.2d 569, certiorari 
denied 55 S.Ct. 216, 293 U.S. 621, 79 
L.Ed. 708. 

Ala.—Medley v. State, 140 So. 184, 25 
Ala.App. 35—Hurt v. State, 125 So. 
787, 23 Ala.App. 369—Humber v. 
State, 108 So. 646, 21 Ala.App. 378 
—Roberson v. State, 106 So. 696, 
21 Ala.App. 196—Nailer v. State, 90 
’So. 131, 18 Ala.App. 127. 

Ark.—Leake v. State, 233 S.W. 773, 
149 Ark. 621. 

Conn.—State v. Jones, 47 A.2d 185, 
132 Conn. 682. 

Fla.—Joiner v. State, 109 So. 807, 92 
Fla. 711—Threadgill v. State, 77 
So. 880, 75 Fla. 240. 

Ga.—Burke v. State, 194 S.E. 875, 57 
Ga.App. 220—Camp v. State, 122 S. 
E. 249, 31 GaApp. 737. 

Ill.—People v. Wells, 44 N.E.2d 32, 
380 Ill. 347, 142 A.L.R. 1262—Peo¬ 
ple v. Smith, 149 N.E. 3, 318 III. 
114—People v. Jones, 143 N.E. 479, 
312 Ill. 190. 

Ind.—Pora v. State, 199 N.E. 230, 
210 Ind. 428. 

Iowa.—State v. Williams, 197 N.W. 
991, 197 Iowa 813. 


Ky.—Horn v. Commonwealth, 81 S.W. 
2d 576, 258 Ky. 718—Bullion v. 
Commonwealth, 268 S.W. 1103, 207 
Ky. 254. 

La.—State v. Brooks, 136 So. 71, 173 
La. 9—State v. Harper, 82 So. 686, 
145 La. 514. 

Miss.—Moore v. State, 175 So. 183, 
179 Miss. 268. 

Mo.—State v. Albritton, 40 S.W.2d 
676, 328 Mo. 349—State v. Sibley, 

207 S.W. 806. 

Neb.—Hogoboom v. State, 234 N.W. 

422, 120 Neb. 525, 79 A.L.R. 1171. 
N.J.—Porter v. Wainright, 139 A. 

394, 104 N.J.Law 51. 

Ohio.—State v. Healy, 102 N.E.2d 233, 
156 Ohio St. 229. 

Okl.—Walker v. State, 235 P.2d 722, 

94 Okl.Cr. 323—Davis v. State, 237 
P. 471, 31 Okl.Cr. 109—Johnson v. 
State, 226 P. 593, 27 Okl.Cr. 198. 

S.C.— State v. Teal, 82 S.E.2d 787, 
225 S.C. 472. 

Tex.—Watts v. State, 158 S.W.2d 510, 
143 Tex.Cr. 303—Barnes v. State, 

95 S.W.2d 112, 130 Tex.Cr. 547— 
Humphreys v. State, 31 S.W.2d 631, 

| 116 Tex.Cr. 304—Puga v. State, 17 

S.W.2d 55, 112 Tex.Cr. 431—Skiles 
v. State, 2 S.W.2d 436, 109 Tex.Cr. 
6—Biggerstaff v. State, 2 S.W.2d 
256, 108 Tex.Cr. 631—Cupit v. 

State, 279 S.W. 455, 103 Tex.Cr. 13 
—Holland v. State, 239 S.W. 984, 
91 Tex.Cr. 478—Williams v. State, 

208 S.W. 924, 84 Tex.Cr. 524— 
Crowder v. State, 177 S.W. 501, 77 
Tex.Cr. 122—Brown v. State, 150 S. 
W. 436, 67 Tex.Cr. 543—Moore v. 
State, 146 S.W. 183, 66 Tex.Cr. 169. 

Va.—Butts v. Commonwealth, 133 S. 

E. 764, 145 Va. 800—Marshall v. 
Commonwealth, 125 S.E. 329, 140 
Va. 541. 

Wash.—City of Roslyn v. Pavlino- 
vich, 192 P. 885, 112 Wash. 306. 
W.Va.—State v. Mazourik, 141 S.E. 
622, 105 W.Va. 117—State v. Lee, 
138 S.E. 323, 103 W.Va. 631—State 
v. Slat, 127 S.E. 191, 98 W.Va. 448. 
16 C.J. p 611 notes 64, 65, p 616 note 
91. 

Burden of establishing proper 
foundation rests on the side seeking 
to introduce the secondary evidence. 
Mo.—State v. Tucker, 137 S.W. 870, 
234 Mo. 554. 

Sufficient predicate 

U.S.—U. S. v. Porter, C.C.A.I11., 96 

F. 2d 773, certiorari denied Porter 
v. U. S., 59 S.Ct. 71, 305 U.S. 612, 
83 L.Ed. 389—Hass v. U. S., C.C.A. 
Iowa, 93 F.2d 427—O’Shea v. U. S., 
C.C.A.Mich., 93 F.2d 169—Hartzell 
v. U. S., C.C.A.Iowa, 72 F.2d 569, 
certiorari denied 55 S.Ct. 216, 293 
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U.S. 621, 79 L.Ed. 708—McBoyle v. 
U. S., C.C.A.Okl., 43 F.2d 273, re¬ 
versed on other grounds 51 S.Ct 
340, 283 U.S. 25, 75 L.Ed. 816— 
Kanner v. U. S., C.C.A.N.Y., 21 F.2d 
285, certiorari denied 48 S.Ct. 122 
275 U.S. 564, 72 L.Ed. 728. 

Ala.—Thomas v. State, 66 So.2d 103, 
37 Ala.App. 118, certiorari denied 
66 So.2d 105, 259 Ala. 212. 

Ark.—Leake v. State* 233 S.W. 773, 
149 Ark. 621—Temple v. State, 189 
S.W. 855, 126 Ark. 290. 

Cal.—People v. Pugh, 289 P.2d 826, 
137 C.A.2d 226, appeal dismissed 77 
S.Ct. 141, 352 U.S. 885, 1 L.Ed.2d 83 
—People v. Guasti, 243 P.2d 59, 110 
C.A.2d 456—People v. Torterice, 
225 P. 760, 66 C.A. 115—People v. 
Walton, 199 P. 824, 53 C.A. 35. 

Conn.—State v. Castelli, 101 A. 476, 
92 Conn. 58. 

Ill.—People v. Massie, 142 N.E. 503, 
311 Ill. 319. 

Iowa.—State v. White, 217 N.W. 871, 
205 Iowa 373. 

Ky.—Horn v. Commonwealth, 81 S. 
W.2d 576, 258 Ky. 718—Castle v. 
Commonwealth, 293 S.W. 1076, 219 
Ky. 514. 

La.—State v. Williams, 159 So. 719, 
181 La. 470. 

Miss.—Jefferson v. State, 42 So.2d 
772, 207 Miss. 576—Mitchell v. 

State, 103 So. 815, 139 Miss. 108. 

Mo.—State v. Kleine, 263 S.W. 114. 

Neb.—Kenyon v. State, 196 N.W. 143, 
111 Neb. 175. 

N.C.—State v. Shipman, 163 S.E. 657, 
202 N.C. 518. 

Okl.—Shoemaker v. State, 53 P.2d 
1133, 58 Okl.Cr. 394. 

Or.—State v. De Jonge, 51 P.2d 674, 
152 Or. 315, reversed on other 
grounds De Jonge v. State of Ore¬ 
gon, 57 S.Ct. 255, 299 U.S. 353, 81 
L.Ed. 278. 

Tex.—Brigman v. State, 82 S.W.2d 
955, 128 Tex.Cr. 549—Funderburk 
v. State, 49 S.W.2d 441, 120 Tex.Cr. 
145—Chorn v. State, 298 S.W. 290, 
107 Tex.Cr. 521—Madsen v. State, 
254 S.W. 955, 95 Tex.Cr. 439— 

James v. State, 228 S.W. 941, 88 
Tex.Cr. 656—Young v. State, 199 S. 
W. 479, 82 Tex.Cr. 257. 

Wash.—State v. Payne, 200 P. 314, 
116 Wash. 640—City of Seattle v. 
Hewetson, 164 P. 234, 95 Wash. 
612. 

16 C.J. p 616 note 91 [a]. 

Insufficient predicate 

Ohio.—State v. Healy, 102 N.E.2d 233, 
156 Ohio St. 229. 

Okl.—Johnson v. State, 226 P. 593, 
27 Okl.Cr. 198. 

Tex.—Williams v. State, 208 S.W. 
924, 84 Tex.Cr. 524. 
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appear that the secondary evidence offered is itself search has been made in the place where it is most 

otherwise competent and admissible . 81 What con- likely to be found, and that the search has been tin- 

stitutes satisfactory and sufficient proof that the successful . 83 Where the original or primary evi- 

primary evidence cannot be produced is largely dis- dence is beyond the jurisdiction of the court, the 

cretionary with the trial court under the circum- rule in some jurisdictions requires a showing that a 

stances of the particular case . 82 diligent effort has been made to obtain it , 84 or that 

such an effort would have been useless . 85 In other 
Generally if the basis on which the secondary jurisdictions, however, no such requirement exists, 

evidence is sought to be introduced is that the in- and a mere showing that the primary evidence is 

strument is lost, there must be proof that a diligent beyond the jurisdiction of the court is sufficient . 86 


Va.—Marshall v. Commonwealth, 125 
S.E. 329, 140 Va. 541. 

Wash.—City of Roslyn v. Favlino- 
vich, 192 P. 885, 112 Wash. 306. 
W.Va.—State v. Mazourik, 141 S.E. 

622, 105 W.Va. 117. 

16 C.J. p 616 note 91 [b]. 

81. U.S.—U. S. v. Haugen, D.C. 
Wash., 58 F.Supp. 436. 

Cal.—People v. Cacioppo, App., 93 
P.2d 194. 

Testimony at preliminary trial; 
stenographic transcript 
Without evidence that a steno¬ 
graphic transcript of a witness' tes¬ 
timony at a preliminary trial cor¬ 
rectly reported such testimony, other 
than the fact that the transcript was 
subsequently, at some indefinite time 
and in the absence of accused, read 
over to the witness and by such wit¬ 
ness subscribed, a proper and suffi¬ 
cient predicate could not be said to 
be established for the admission of 
such secondary evidence. 

Ala.—Degg v. State, 43 So. 484, 150 
Ala. 3. 

82. U.S.—O’Shea v. XT. S., C.C.A. 
Mich., 93 F.2d 169. 

Galbreath v. U. S., Ohio, 257 F. 
648, 168 C.C.A. 598. 

Ark.—Leake v. State, 233 S.W. 773, 
149 Ark. 621. 

Ga.—Bedgood v. State, 112 S.E.2d 
430, 100 Ga-App. 736. 

Ill.—People v. Wells, 44 N.E.2d 32, 
380 Ill. 347, 142 A.L.R. 1262. 

Neb.—Kenyon v. State, 196 N.W. 143, 
111 Neb. 175. 

N.J.—State v. Snover, 126 A. 850, 2 
N.J.Misc. 1153, affirmed 129 A. 198, 
101 N.J.Law 543. 

Pa.—Commonwealth v. Steadman, 40 
A.2d 96, 156 Pa.Super. 312. 

Tex.—Gibson v. State, 121 S.W,2d 
361, 135 Tex.Cr. 498. 

Courts should he cautious in ad¬ 
mitting secondary evidence. 

Va.—Marshall v. Commonwealth, 125 
S.E. 329, 140 Va. 541. 

mature of former trial; parol evi¬ 
dence 

In laying the predicate for intro¬ 
duction of secondary evidence as to 
the testimony of a witness on a for¬ 
mer trial, it may be shown by pa¬ 
rol evidence that the former trial 
was for the same offense. 


Ala.—Lett v. State, 27 So. 256, 124 
Ala. 64. 

Discretion not abused 

U.S.—Callanan v. U. S., C.A.Mo. f 223 
F.2d 171, certiorari denied 76 S.Ct. 
102, 350 U.S. 862, 100 L.Ed. 764, 
rehearing denied 76 S.Ct. 210, 350 
U.S. 926, 100 L.Ed. 810. 

83. Ala.—Sims v. State, 46 So. 493, 
155 Ala. 96—Jernigan v. State, 1 
So. 72, 81 Ala. 58. 

Ark.—Leake v. State, 233 S.W. 773, 
149 Ark. 621. 

La.—State v. Brown, 94 So. 401, 152 
La. 801. 

Va.—Randolph v. Commonwealth, 
134 S.E. 544, 145 Va. 883, 47 A.L.R. 
1084—Marshall v. Commonwealth, 
125 S.E. 329, 140 Va. 541. 

Person last in possession 
In order to let in secondary evi¬ 
dence of contents of a written in¬ 
strument, the person to whose pos¬ 
session it was last traced must be 
produced unless this is shown to be 
impossible, in which case search 
among his papers must be proved if 
that can be done, and in all events 
search must be made for the paper 
with the utmost good faith and as 
thoroughly and diligently as though 
the rule were that all benefit of the 
paper would be lost unless it is 
found. 

Ill.—People v. Wells, 44 N.E.2d 32, 
380 Ill. 347, 142 A.L.R. 1262. 

Best evidence rule applicable to 
proof 

Proof of loss must be by the best 
evidence of which the nature of the 
case will admit. 

Tenn.—Strunk v. State, 289 S.W. 532, 
154 Tenn. 56. 

What constitutes diligent search 
for lost instrument is within discre¬ 
tion of trial court. 

Va.—Marshall v. Commonwealth, 125 
S.E. 329, 140 Va. 541. 

Doss of affidavit and warrant; prop¬ 
er witness 

(1) Where affidavit and search 
warrant have been lost, proof must 
show not only their loss but also 
substantially their contents. 

Miss.—Boyd v. State, 145 So. 618, 164 
Miss. 610—Pickle v. State, 118 So. 
625, 151 Miss. 549. 

(2) Officer issuing a search war¬ 
rant and affidavit, and before whom 
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they are returned, is the proper wit¬ 
ness to prove their loss and his in¬ 
ability to find them, and, unless he Is 
inaccessible, the testimony of other 
witnesses is insufficient for such pur¬ 
pose. 

Ky.—Bartley v. Commonwealth, 287 
S.W. 22, 215 Ky. 850—Blackburn 
v. Commonwealth, 261 S.W. 2 77, 
202 Ky. 751—Miller v. Common¬ 
wealth, 257 S.W. 3, 201 Ky. 423- 
Craft v. Commonwealth, 244 S.W. 
696, 196 Ky. 277. 

Tenn.—Strunk v. State, 289 S.W. 532, 
154 Tenn. 56. 

(3) However, after such loss is es¬ 
tablished, any one who is familiar 
with the contents of such papers 
may testify with respect thereto. 

Ky.—Miller v. Commonwealth, su¬ 
pra. 

84. Ill.—People v. Bond, 125 JsT.E. 
740, 291 Ill. 74. 

La.—State v. Brooks, 136 So. 71, 173 
La. 9. 

Bequest to produce sufficient 
All the proponent can be reasona¬ 
bly expected to do in criminal cases 
Is to request the stranger having 
custody of the original to produce 
it at the trial or to deliver It to him 
for that purpose. 

McL—Summons v. State, 144 A. 501, 
156 Md. 390. 

85. Md.—Summons v. State, supra. 
Secondary testimony based on volu¬ 
minous books and records 

Where a witness* schedule, sum¬ 
mary, or statement is the result of 
an inspection and knowledge of a 
large number of books and records In 
daily corporate use of an uninterest¬ 
ed third party at a place located out 
of the jurisdiction of the court where 
the witness is testifying, it is suffi¬ 
ciently obvious that the voluntary 
physical production of these docu¬ 
ments in mass in court is so improb¬ 
able as to render it unnecessary for 
the proponent of this secondary tes¬ 
timony affirmatively to show that an 
unsuccessful effort has been made to 
produce these documents in court for 
inspection or to furnish material for 
cross examination. 

Md.—Summons v. State, supra. 

86. U.S.—Hartzell v. U. S., C.C JL 
Iowa, 72 F.2d 569, certiorari denied 
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In either case a sufficient foundation exists where 
it is shown that the original writing is in the custody 
of a person without the jurisdiction of the court, and 
that its production has been refused and cannot be 
compelled . 87 

One who has willfully destroyed the best evidence 
may not have the benefit of inferior evidence , 87 - 6 at 
least where the destruction was for a wrongful 
purpose . 87 * 10 Thus, secondary evidence of written 
notes which a police officer destroyed to frustrate 
cross-examination are not admissible as a record of 
past recollection . 87 * 15 The rule that a proper 
foundation for the admission of secondary evidence 
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of destroyed writings includes a showing that the 
destruction was not caused by the voluntary act of 
the party proffering the secondary evidence does 
not apply where independent grounds for the ad¬ 
mission of secondary evidence exists and the de¬ 
struction can be satisfactorily explained . 88 

Writings in possession of accused; notice to pro¬ 
duce . As a general rule, where a writing is in the 
possession or custody of accused, it is regarded as 
inaccessible to the state, as accused cannot be com¬ 
pelled to give evidence against himself by being re¬ 
quired to produce it, and secondary evidence of the 
contents thereof is accordingly admissible . 80 While 


55 S.Ct. 216, 293 U.S. 621, 79 L.Ed. 
708. 

Ala.—Hall v. State, 109 So. 847, 21 
AlaApp. 476, certiorari denied 109 
So. 849, 215 Ala. 148. 

Ark.—Knego v. State, 283 S.W. 27, 
171 Ark. 58. 

Cal.—People v. Caldwell, 203 P. 440, 
65 CA. 280. 

Ga.—Tanner v. State, 135 S.E. 917, 
163 Ga. 121. 

N.H.—State v. Hale, 160 A. 95, 85 
N.H. 403. 

Tex.—Moss v. State, 74 S.W.2d 1014, 
127 Tex.Cr. 130—Haire v. State, 
39 S.W.2d 70, 118 Tex.Cr. 16, over¬ 
ruling: Cox v. State, 272 S.W. 490, 
100 Tex.Cr. 172—James v. State, 
228 S.W. 941, 88 Tex.Cr. 656. 

16 C. J. p 616 note 88. 

<r Weight of practice in other states 
is that the mere fact that the docu¬ 
ment Is out of the jurisdiction will 
be sufficient without any other pre¬ 
liminary affirmative testimony of ef¬ 
fort on the part of the proponent to 
procure the presence of the original 
document.” 

Md.—Summons v. State, 144 A. 501, 
604, 156 Md. 390. 

Xel Kansas the rule applicable In 
civil cases that, the mere fact that a 
document is outside the state is not 
a sufficient basis for secondary proof 
of Its contents, is apparently not ap¬ 
plied in criminal cases. 

Kan.—State v. Gorman, 216 P. 290, 
113 Kan. 740—State v. Follman, 201 
P. 1101, 109 Kan. 791. 

In Nebraska evidence that the 
original writing was outside the 
state a short time before the trial is 
prima facie sufficient to establish the 
inability of the state to produce it. 
Neb.—Wentz v. State, 188 N.W. 467, 
108 Neb. 597. 

87. AltIz. —Johnson v. State, 264 P. 
1083, 33 Ariz. 354. 

N.T.—-People v. Burgess, 155 N.E. 
745, 244 N.T. 472. 

87.5 Cal.—People v. King, 225 P.2d 
950, 101 CA.2d 500. 


N.T.—People v. Betts, 74 N.Y.S.2d 
791, 272 App.Div. 737, affirmed 80 
N.E.2d 456, 297 N.T. 1000. 

Willful or accidental destruction 
Whether an original writing was 
willfully or accidentally destroyed is 
material in laying the foundation for 
introduction of secondary evidence. 
Ill.—People v. Wells, 44 N.E.2d 32, 
380 Ill. 347, 142 AL.R. 1262. 
Intentional destruction, not for Im¬ 
proper purpose 

In prosecution for possession of 
liquor, on containers of which inter¬ 
nal revenue stamps were not affixed, 
use of secondary evidence would be 
justified if it could be shown by com¬ 
petent evidence that government or 
its agents had destroyed original and 
primary evidence in its possession 
without any fraudulent purposes or 
any intent to create excuse for its 
nonproduction. 

U.S.—'Watson v. U. S., CA.Fla., 224 
F.2d 910. 

87.10 N.T.—:People v. Betts, 74 N.T. 
S.2d 791, 272 A.D. 737, affirmed 80 
N.E.2d 456, 297 N.T. 1000. 

87JL5 N.T.—People v. Betts, supra. 

88. U.S.—McDonald v. U. S., C.C.A. 
Minn., 89 F.2d 128, certiorari de¬ 
nied 57 S.Ct. 925, 301 U.S. 697, 81 
Lr.Ed. 1352, rehearing denied 58 S. 
Ct. 4, 302 U.S. 773, 82 L.Ed. 599. 

89. U.S.—Ellijay Feed & Supply Co. 
v. U. S., C.A.Ga., 277 F.2d 791— 
Hartzog v. U. S. ( C.A.S.C., 217 F.2d 
706—Spevak v. U. S., C.C.AMd., 158 
F.2d 594, certiorari denied 67 S.Ct. 
771, 330 U.S. 821, 91 L.Ed. 1272— 
U. S. v. Pike, C.C.A.I11., 158 F.2d 46 
—Darby v. U. S., C.C.AGa., 132 F. 
2d 928—O’Shea v. U. S., C.C.A. 
Mich., 93 F.2d 169—Madden v. U. 
S., C.CA.Cal„ 20 F.2d 289, certio¬ 
rari denied Parente v. U. S., 48 S. 
Ct. 116, 275 U.S. 554, 72 L.Ed. 423 
—Berlin v. U. S., C.C.A.N.J., 14 F. 
2d 497. 

Corpus Juris Secundum cited in 

U. S. v. Kempe, D.C.Iowa, 59 F. 
Supp. 905, 908. 

Spann v. U. S., S.C., 252 F. 517, 
164 C.C.A 433. 
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Ala.—Dean v. State, 197 So. 53, 240 
Ala. 8. 

Ark.—Warford v. State, 1 S.W.2d 23, 
175 Ark. 878—Cranford v. State, 
197 S.W. 19, 130 Ark. 101. 

Cal.—People v. Beilfuss, 138 P.2d 
332, 59 C.A.2d 83, certiorari denied 
64 S.Ct. 529, 321 U.S. 746, 88 L.Ed. 
1048—People v. Jackson, 74 P.2d 
1085, 24 C.A.2d 182— Corpus Juris 
cited in People v. Rubens, 54 P.2d 
98, 102, 11 C.A.2d 676, hearing de¬ 
nied 54 P.2d 1107, 11 CA.2d 576- 
Corpus Juris cited in People v. Ru¬ 
bens, App., 52 P.2d 274, 279—Peo¬ 
ple v. Jarvis, 27 P.2d 77, 135 CA 
288, certiorari denied Jarvis v. 
People of State of California, 54 S. 
Ct. 527, 291 U.S. 648, 78 L.Ed. 1044 
—People v. Chapman, 203 P. 126, 55 
C.A 192. 

Fla.—Roe v. State, 119 So. 118, 96 
Fla. 723—Martinez v. State, 79 So. 
751, 76 Fla. 159—Seymour v. State, 
63 So. 7, 66 Fla. 133. 

Ga.—Mell v. State, 25 S.E.2d 142, 69 
GaApp. 302—Ledford v. State, 91 
S.E. 924, 19 GaApp. 610. 

Ill.—People v. Fionda, 121 N.E. 197, 
286 Ill. 19. See People v. Ermo- 
vlch, 201 IllApp. 357. 

Ind.—Sparks v. State, 42 N.E.2d 40, 
220 Ind. 343. 

Mo.— Corpus Juris Secundum cited in 
State v. January, 182 S.W.2d 323, 
325, 353 Mo. 324—State v. Wright, 
4 S.W.2d 456, 319 Mo. 46. 

Okl.—Heartsill v. State, Cr., 341 P.2d 
625—Chambless v. State, 231 P.2d 
711, 940 Okl.Cr. 140. 

Or.— Corpus Juris Secundum quoted 
at length in State v. Broadhurst, 
196 P.2d 407, 427, 184 Or. 178, cer¬ 
tiorari denied 69 S.Ct. 1046, 337 U. 
S. 906, 93 L.Ed. 1718. 

Pa.—Commonwealth v. Montanero, 96 
A.2d 178, 173 Pa.Super. 133. 

Tex.—Harris v. State, 199 S.W.2d 
522, 150 Tex.Cr. 137. 

16 C.J. p 616 note 90. 

In absence of tender of better evi¬ 
dence by accused, secondary evidence 

of papers in his possession Is admis¬ 
sible. 

U.S.—Rocchia v. U. S., C.CA.CaL, 78 
F.2d 966. 
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it is generally not a prerequisite to the introduction dictions a showing that the primary evidence in 

of secondary evidence in such a case that accused question is in the possession or custody of ac¬ 
he given notice to produce the original writing, 90 cused, that he has been given notice to produce, 

notice is required in some jurisdictions, 91 unless the and that he has failed or refused to comply with 

case comes within a common-law 92 or statutory 93 the notice, constitutes a sufficient foundation for 

exception to the rule, as, for instance, where the the admission of secondary evidence. 96 

pleadings disclose that proof of the writing will be 

necessary at the trial, 94 or where accused denies § 707. Character of Secondary Evidence 
possession of the writing. 96 In both classes of juris- There are no degrees of superiority in secondary evl- 


90. U.S.—Heller v. U. S., C.C.A.S. 

C., 104 F.2d 446—Lisansky v. U. S., 
C.CA.Md., 31 F.2d 846, 67 A.L.R. 67, 
certiorari denied 49 S.Ct. 514, 279 
U.S. 873, 73 L.Ed. 1008—Edding¬ 
ton v. U. S., C.C.A.OkL, 24 F.2d 50 
—Savage v. U. S., C.C.A.C 0 I 0 ., 270 
F. 14, certiorari denied 42 S.Ct. 52, 
257 U.S. 642, 66 L.Ed. 412—Bryant 
v. U. S., Tex., 257 F. 378, 168 C.C. 
A. 418. 

Ariz.—Doughty v. State, 33 P.2d 991, 
44 Ariz. 100—Johnson v. State, 264 
P. 1083, 33 Ariz. 354. 

Ind.—Sparks v. State, 42 N.E.2d 40, 
220 Ind. 343. 

Kan.—State v. Sansewich, 219 P. 497, 
114 Kan. 448. 

Minn.—State v. Thornton, 219 N.W. 
176, 174 Minn. 323—State v. Spald¬ 
ing, 207 N.W. 317, 166 Minn. 167- 
State v. Dunn, 168 N.W. 2, 140 
Minn. 308—State v. Minor, 163 N. 
W. 514, 137 Minn. 254. 

N.J.—State v. Snover, 126 A. 850, 
2 N.J.Misc. 1153, affirmed 129 A. 
198, 101 N.J.Law 543. 

Pa.—Commonwealth v. Hubbard, 65 
Pa.Super. 213. 

16 C.J. p 615 note 67, p 617 note 98. 

Possession wrongfully obtained 

*Tt is not necessary to give no¬ 
tice before offering testimony as to 
the contents of a paper, when it is 
shown that the paper was obtained 
by the fraud of the adverse party/’ 
S.C.—State v. Johnston, 146 S.E. 657, 
662, 149 S.C. 138. 

Possession denied 
Where accused testified that in re¬ 
sponse to subpoena duces tecum he 
had produced all correspondence be¬ 
fore grand jury, and asserted that 
he did not receive decoy letters, sec¬ 
ondary evidence of such decoy let- 
ters was properly received, although 
government served no notice to pro¬ 
duce. 

U.S.—Pilson v. U. S., N.Y., 249 F. 
328, 161 C.C.A. 336. 

Notice not improper 
Where written evidence is known 
to be in the possession of accused, 
notice to produce it on the trial may 
properly be given him as a founda¬ 
tion to the introduction of parol 
evidence of the contents thereof. 
Minn.—State v. Chamberlain, 188 N. 
W. 1012, 152 Minn. 401. j 


In Alabama 

(1) Under the rule as stated by 
the supreme court the failure of the 
state to demand of accused that he 
produce a writing does not authorize 
exclusion of secondary evidence of 
the contents thereof. 

Ala.—Dean v. State, 197 So. 53, 240 
Ala. 8—McCormack v. State, 32 So. 
268, 133 Ala. 202. 

(2) However, the court of appeals 
has said that, when a paper is in the 
possession of accused in a criminal 
case, proper demand must be made on 
him to produce the document, before 
secondary evidence of its contents 
can be received. 

Ala.—Medley v. State, 140 So. 184, 25 
A2a.App. 35. 

91. Fla.—Threadgill v. State, 77 So. 
880, 75 Fla. 240. 

Tex.—Harris v. State, 199 S.W.2d 
522, 150 Tex.Cr. 137. 

16 C.J. p 617 note 95. 

92. Mass.—Commonwealth v. Sin¬ 
clair, 80 N.E. 799, 195 Mass. 100, 
11 Ann.Cas. 217. 

Tex.—Counts v. State, 89 S.W. 972, 
48 Tex.Cr. 629. 

93. Mo.—State v. Hurt, 183 S.W. 333. 

94. Mass.—Commonwealth v. Slo- 
comb, 157 N.E. 350, 260 Mass. 288. 

Documents subject of Indictment 

(1) Notice need not be given to 
produce documents which are the 
subject of the indictment. 

Or.—State v. Rowen, 200 P. 901, 104 
Or. 1. 

(2) So, where an indictment sets 
out the substance of a false telegram 
used to procure a fraudulent indorse¬ 
ment which accused retained, secon¬ 
dary evidence is admissible of the 
contents of the telegram without giv¬ 
ing accused notice to produce it. 

Or.—State v. Hanscom, 43 P. 167, 28 

Or. 427. 

Buie not limited to larceny or for¬ 
gery oases 

“The rule has been generally fol¬ 
lowed where defendant is accused 
of larceny or forgery, but it is not 
limited to these crimes; it extends 
to other crimes as well." 

Mass.—Commonwealth v. Slocomb, 
157 NJS. 350, 351, 260 Mass. 288. 

95. Mass.—Commonwealth v. Porter, 
129 N.E. 298, 237 Mass. 1. 

Mo.—State v. McGee, 83 S.W.2d 98, 
336 Mo. 1082—Corpus Juris cited 
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in State v. Koch, 16 S.W.2d 205, 
210, 322 Mo. 106. 

96. Ga.—Corpus Juris cited in Peo¬ 
ple v. Chapman, 203 P. 126, 130, 55 
C.A. 192. 

Ill.—People v. Church, 7 N.E.2d 894, 
366 Ill. 149. 

Ind.—Sprague v. State, 181 N.E. 507, 
203 Ind. 581. 

Iowa.—State v. Tripp, 84 N.W. 546, 
113 Iowa 698. 

La.—State v. McBrayer, 177 So. 669, 
188 La. 567. 

Mass.—Commonwealth v. Levine, 181 
N.E. 851, 280 Mass. 83—Common¬ 
wealth v. Selesnick, 172 NJS. 343, 
272 Mass. 354—Commonwealth v. 
Perry, 150 N.E. 854, 254 Mass. 520. 
Mo.—State v. McGee, 83 S.W.2d 98, 
336 Mo. 1082—State v. Smith, 252 
S.W. 662. 

State v. Kramer, 226 S.W. 643, 
206 Mo.App. 49. 

N.C.—State v. Hollingsworth, 132 S. 

E. 667, 191 N.C. 595. 

R.I.—State v. Fish, 143 A. 604, 49 R. 
L 397. 

Tex.—Walters v. State, 277 S.W. 653, 
102 Tex.Cr. 243. 

Va.—Powell v. Commonwealth, 189 S. 

E. 433, 167 Va. 558, 110 A.L.R. 90. 
16 C.J. p 617 note 1. 

Notice admissible 

Notice served on accused to pro¬ 
duce writing is admissible as demand 
to produce original in order to lay 
foundation for admission of secon¬ 
dary evidence. 

Iowa.—State v. Gardiner, 215 N.W. 
758, 205 Iowa 30. 

Iietterpress copies are admissible 
on notice to produce primary evi¬ 
dence directed to the opposite party. 
Mass.—Commonwealth v. Jeffries, 7 
Allen 548, 83 Am.D. 712. 

Certified copy of deed 
Under a charge of procuring, by 
false pretenses, the signature to a 
deed blank as to the grantee, a cer¬ 
tified copy of the deed from the rec¬ 
ords which the prosecutor testifies is 
the deed he executed except that the 
original was blank as to the grantee 
is admissible, notice having been 
served on accused to produce the 
original. 

Iowa.—State v. Tripp, 84 N.W. 546, 
113 Iowa 698. 
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dence; It may consist of parol evidence or of true and 
exact copies or summaries of the writings which cannot 
be produced. 

Library References 
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There are no degrees of superiority in secondary 
evidence. 97 It may consist of parol evidence, 98 or 
of true and exact copies or summaries of the writ- 
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ings which cannot be produced. 99 Even a copy of 
a copy has been held admissible, 1 although there 
is also authority to the contrary. 2 However, it has 
been held that where there is a copy of an unavail¬ 
able writing, such copy is better evidence than the 
recollection of witnesses, 2 * 5 although the recollection 
of witnesses is the best available evidence where 
there is no copy of the document. 2 * 10 


L. DEMONSTRATIVE EVIDENCE 


§ 708. In General 

Within the discretion of the trial court, demonstrative 
evidence which shows or elucidates the commission of 
the crime is admissible; but such evidence is Inadmis¬ 
sible If It explains no fact and is not relevant to any dis¬ 
puted Issue. Models, casts, and other reproductions of 
relevant objects may be used. 


Library References 

Criminal Law $=>404(2). 

Demonstrative or real evidence, or evidence by in¬ 
spection, is such evidence as is addressed directly 
to the senses of the court or j'ury without the inter¬ 
vention of the testimony of witnesses, as where 
various things are exhibited in open court. 2 * 50 It 


97 . Mass.—Commonwealth v. Smith, 
24 N.E. 677, 151 Mass. 491. 

16 C.J. p 617 note 2. 

9& U.S.—Wiley v. U. S., C.A.Minn. f 
257 F.2d 900—O'Shea v. U. S., C.C. 
A.Mich. 93 F.2d 169. 

Ky.—Castle v. Commonwealth, 293 S. 

W. 1076, 219 Ky. 514. 

Mass.—Commonwealth v. Perry* 150 
N.E. 854, 254 Mass. 520. 

Tex.—Chorn v. State, 298 S.W. 290, 
107 Tex.Cr. 521. 

16 C.J. p 617 note 3. 

Proof of substance sufficient 

(1) Where predicate authorizes pa¬ 
rol proof of contents of lost written 
instruments, proof of substance is 
generally sufficient. 

Tex.—Chorn v. State, supra. 

(2) Witnesses are not required to 
testify to precise language of de¬ 
stroyed document in order to render 
secondary evidence of its contents ad¬ 
missible, but must testify to its sub¬ 
stance and possess knowledge of 
whole contents. 

Pa.—Commonwealth v. Steadman, 40 
A.2d 96, 156 Pa.Super. 312. 

99 . U.S.—Wiley v. U. S. f C.A.Minn., 
257 F.2d 900—Hartzell v. U. S., C. 
C-A.lowa, 72 F.2d 569, certiorari de¬ 
nied 55 S.Ct. 216, 293 U.S. 621, 79 
L.Ed. 708—Stephens v. U. S. t C.C. 
A.Cal., 41 F.2d 440, certiorari de¬ 
nied Spicer v. U. S„ 51 S.Ct. 83, 282 
U.S. 880, 75 L.Ed. 777—Robilio v. 
U. S., C.C.ATenn., 291 F. 975, cer¬ 
tiorari denied 44 S.Ct. 137, 263 U.S. 
716, 68 L.Ed. 522. 

Ark.—Moss v. State, 185 S.W.2d 92, 
208 Ark. 137. 

N.J.—State v. D’Ippolito, 126 A.2d 1, 
22 N.J. 318. 

Okl.—Martin v. State, 287 P. 419, 46 
Okl.Cr. 388. 85 A.L.R. 512. 

Tex.—Cox v. State, 267 S.W.2d 830, 
160 Tex.Cr. 162. 


Wash.—State v. Cannon, 217 P. 18, 
125 Wash. 515. 

16 C.J. p 617 note 4. 

Correctness essential 

Copy, to be introduced in evidence, 
must be shown to be correct copy. 
Ga.—Hargrave v. State, 29 S.E.2d 
428, 70 Ga.App. 648. 

Va.—Marshall v. Commonwealth, 125 
S.E. 329, 140 Va. 541. 

Carbon copies 

Tex.—Owens v. State, 13 S.W.2d 836, 
111 Tex.Cr. 677. 

16 C.J. p 617 note 4 [a]. 

Certified copy 

U.S.—Hoxie v. U. S., C.C.A.Alaska, 
15 F.2d 762, certiorari denied 47 S. 
Ct. 459, 273 U.S. 755, 71 L.Ed. 876. 
Mo.—State v. Kennedy, 55 S.W. 293, 
154 Mo. 268. 

Photographic copy 

(1) In general. 

U.S.—Bateman v. U. S., C.A.Wash., 
212 F.2d 61—Hartzell v. U. S., C.C. 
A.Iowa, 72 F.2d 569, certiorari de¬ 
nied 55 S.Ct 216, 293 U.S. 621, 79 
L.Ed. 708. 

Cal.—People v. Thompson, 192 P.2d 
802, 85 C.A.2d 261. 

Neb.—Wentz v. State, 188 N.W. 467, 
108 Neb. 597. 

Okl.—Parker v. State, Cr., 330 P.2d 
1049. 

16 C.J. p 617 note 4 [b]. 

(2) In prosecution for unlawful 
sending of false and forged telegraph 
messages, where originals of certain 
receipts and their unavailability as 
the best evidence were sufficiently 
accounted for by accused, who last 
had possession of them, trial court 
did not err in admitting photostatic 
copies of original document for pur¬ 
pose of showing signatures thereon, 
notwithstanding fact that photostat¬ 
ic copies were no't complete copies 
of the text of original documents. 
Cal.—People v. Norwoods, 223 P.2d 

490, 100 C.A.2d 281. 
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Identifying copy 

Witness may testify that a copy 
is in fact a true copy. 

Mass.—Commonwealth v. Slocomb, 
157 N.E. 350, 260 Mass. 288. 

Check copied 

In prosecution for uttering a for¬ 
gery where prosecuting witness tes¬ 
tified that he compared check which 
he had previously received with a 
check presented by accused for cash 
and merchandise and that one pre¬ 
sented by accused was in effect a 
duplicate of other check, other check 
was competent evidence for the pur¬ 
pose of proving contents of check 
presented by accused who destroyed 
check on which indictment was 
founded. 

U.S.—Bateman v. U. S., C.A.Wash. f 
212 F.2d 61. 

U. S. v. Deardorff, D.C.Pa., 40 F. 
Supp. 512. 

Ky.—Fain v. Commonwealth, 154 S. 
W.2d 553, 287 Ky. 507. 

1. U.S.—’Walker v. U. S., C.CA. 
Wash., 116 F.2d 458. 

Tex.—Hamer v. State, 131 S.W. 813, 
60 Tex.Cr. 341. 

2. Iowa.—State v. Cohen, 78 N.W. 
857, 108 Iowa 208, 75 Am.S.R. 213. 

2.5 U.S.—Darby v. U. S., C.C.A.Ga., 
132 F.2d 928. 

2.10 U.S.—Darby v. U. S. f supra. 

2.50 Ala.—Kabase v. State, 12 So.2d 
758, 31 Ala.App. 77, certiorari de¬ 
nied 12 So.2d 766, 244 Ala. 182. 
Nev.—State v. Merritt, 212 P.2d 706, 
66 Nev. 380. 

“The tenor of Its proffer is imma¬ 
terial. It becomes evidence—the 
fact it imports—when it is properly 
Identified and exhibited before the 
jury in open court for their inspec¬ 
tion.” 

Ala.—Kabase v. State, 12 So.2d 758, 
764, 31 Ala.App. 77, certiorari de¬ 
nied 12 So.2d 766, 244 Ala. 182. 
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has been said that there can be no doubt that physi¬ 
cal objects which furnish evidence may be sub¬ 
mitted to the senses of the jury, 2 - 55 and that real 
evidence connected with a crime may be liberally 
admitted in evidence. 2 * 60 As a general rule, such 
demonstrative evidence must meet the tests of rele¬ 
vancy, materiality, probative force, and reasons of 
policy in the administration of justice. 2 * 65 Demon¬ 
strative evidence of probative value, which will aid 
in establishing a fact in issue, is considered relevant 
and should be carefully considered when its admis¬ 
sibility is challenged. 2 * 70 

As a general rule, demonstrative evidence which 
shows the commission of the crime charged or 
throws light on the way it was committed, 3 or tends 
to throw light, and has a direct bearing, on a material 
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issue, 3 * 5 or conveys more accurate impressions to the 
jury concerning facts in issue, 4 is relevant and ad¬ 
missible. Such evidence is admissible even though 
oral descriptions thereof may be, or have been, 
given by witnesses, 5 and, obviously, the mere fact 
that such evidence tends to prove the point in issue 
more conclusively does not render it objectionable. 6 

The rule admitting such evidence is based on the 
principle that ordinarily whatever the jury may 
learn through the ear from descriptions given by 
witnesses they may learn directly through the eye 
from the objects described. 7 Improprieties in the 
introduction of real evidence should be guarded 
against, 8 and, particularly w T here it is gruesome, in¬ 
flammatory, or prejudicial, 0 it should be excluded 
if it explains no fact and is not relevant to any 


2.55 Mo.—State v. Miller, 261 S.W. 
2d 103, 364 Mo. 320—State v. 

Wynne, 182 S.W.2d 294, 353 Mo. 
276. 

2.60 Minn.—State v. Johnson, 67 N. 

W.2d 639, 243 Minn. 296. 

2.65 Cal.—People v. Planagan, 150 
P.2d 927, 65 C.A.2d 371. 

Minn.—State v. Johnson, 67 S.W.2d 
639, 243 Minn. 296. 

Mo.—State v. Miller, 261 S.W.2d 103, 
364 Mo. 320—State v. Wynne, 182 
S.W.2d 294, 353 Mo. 276. 

N.J.—State v. Sinnott, 132 A.2d 298, 
24 N.J. 408. 

Speculation, conjecture, or presump¬ 
tion 

Articles sought to be exhibited to 
the jury must be shown to be rele¬ 
vant as against any idea of specula¬ 
tion, conjecture, or presumption. 

Tex.—Washburn v. State, Cr., 318 S. 
W.2d 627, certiorari denied Wash¬ 
burn v. Texas, 79 S.Ct. 876, 359 U. 
S. 965, 3 L.Ed.2d 834. 

Conducing to proof of hypothesis 
Demonstrative evidence is admissi¬ 
ble, if it conduces to proof of some 
pertinent hypothesis which, if sus¬ 
tained, would bear probatively on an 
issue on trial. 

Ala.—Smith v. State, 27 So.2d 495, 
248 Ala. 363. 

Evidence held properly excluded as 
not having any probative force. 

Tex.—Smith v. State, 240 S.W.2d 783, 
156 Tex.Cr. 253. 

2.70 Iowa.—State v. Slauson, 88 N. 

W.2d 806, 249 Iowa 755. 

Seasonable grounds of belief 

An object cognizable to the senses 
is admissible in evidence only when 
it is shown to have such relation to 
the fact in dispute as to afford rea¬ 
sonable grounds of belief with re¬ 
spect thereto. 

Iowa.—State v. Myers, 79 N.W.2d 
382, 248 Iowa 44. 

3. Idaho.—State v. Howard, 65 P.2d 
764, 57 Idaho 381, 


Ill.—People v. Levato, 161 NJE. 731, 
330 Ill. 498. 

Miss.—Keeton v. State, 167 So. 68, 
175 Miss. 631. 

Mo.— Corpus Juris Secundum cited in 
State v. Miller, 261 S.W.2d 103, 107, 
364 Mo. 320—State v. Shawley, 67 
S.W.2d 74, 334 Mo. 352. 

Mont.— Corpus Juris quoted in State 
v. Byrne, 199 P. 262, 264, 60 Mont. 
317. 

N.J.— Corpus Juris Secundum cited 
in State v. Pisano, 111 A.2d 279, 
281, 33 N.J.Super. 559. 

N.T.— Corpus Juris Secundum cited 
in People v. Feld, 113 N.E.2d 440, 
444, 305 N.T. 322. 

Okl.—Sledge v. State, 269 P. 385, 40 
Okl.Cr. 421. 

R.I.—State v. Mariano, 91 A. 21, 37 
R.I. 168. 

Wash.—City of Bremerton v. Smith, 
199 P.2d 95, 31 Wash.2d 788—State 
v. Richardson, 84 P.2d 699, 197 
Wash. 157. 

Experiments and tests see infra § 
967. 

3.5 Cal.—People v. Planagan, 150 P. 

2d 927, 65 C.A.2d 371. 

Mich.—People v. Becker, 2 N.W.2d 
503, 300 Mich. 562, 139 A.L.R. 1171. 
"Visual, real, or demonstrative evi¬ 
dence, regardless of which term is 
applied, is admissible upon the trial 
of a criminal case if it tends to solve 
some issue in the case—that is, if 
it has evidentiary value." 

Tex.—Washburn v. State, Cr., 318 S. 
W.2d 627, 635, certiorari denied 
Washburn v. Texas, 79 S.Ct. 876, 
359 U.S. 965, 3 L.Ed.2d 834. 

Murder prosecution 

If there is reasonable connection 
with deceased or accused in a murder 
prosecution, demonstrative evidence 
is admissible if it tends to prove any 
element of crime. 

N.M.—State v. Nelson, 321 P.2d 202, 
63 N.M. 428. 

4. Ind.—Connell v. State, 19 NJE.2d 
267, 215 Ind. 318. 
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N.D.—State v. Tucker, 224 N.W. 878, 
58 N.D. 82. 

5. Fla.—Larmon v. State, 88 So. 471, 
81 Fla. 553. 

Ill.—People v. Hobbs, 130 N.E. 779, 
297 Ill. 399. 

Or.—State v. Weston, 64 P.2d 536, 
155 Or. 556, 108 A.L.R. 1402. 

8. N.C.—State v. Wall, 172 S.E. 216, 
205 N.C. 659—State v. Westmore¬ 
land, 107 S.E. 438, 181 N.C. 590. 

7. Ind.—Hawkins v. State, 37 N.E.2d 
79, 219 Ind. 116. 

Kan.—State v. Moore, 102 P. 475, 80 
Kan. 232. 

Mo.—State v. Stair, 87 Mo. 268, 56 
Am.R. 449. 

"Such demonstrative evidence is a 
direct physical illustration of a fact 
taking the place of an oral descrip¬ 
tion by witnesses.” 

Mo.—State v. Miller, 261 S.W.2d 103, 
107, 364 Mo. 320. 

8. Ala.—Smith v. State, 62 So. 184, 
182 Ala. 38. 

"Spectacular exhibitions may be 
framed for the purpose of arousing 
prejudicial emotions, and all such 
Improprieties should be thwarted or 
promptly suppressed. The produc¬ 
tion of real evidence should not be 
permitted to exaggerate, and should 
not be allowed, through cunning pres¬ 
entation, to stir up passion or un¬ 
duly excite sympathy or pity, and so 
lead the jury to act upon sentiment 
instead of proof.” 

Kan.—State v. Moore, 102 P. 475, 80 
Kan. 232, 237. 

9. Ala.—Gholston v. State, 130 So. 
69, 221 Ala. 556. 

Sutherland v. State, 139 So. 110, 
24 AlaA.pp. 573. 

Cal.—People v. Cavanaugh, 282 P.2d 
53, 44 C.2d 252. 

Mo.—State v. Miller, 261 S.W.2d 103, 
364 Mo. 320— Corpus Juris quoted 
Is. State v. Shawley, 67 S.W.2d 74, 
83, 334 Mo. 352. 

Or.—State v. Jensen, 296 P.2d 618, 
209 Or. 239, certiorari denied Jen- 
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disputed issue; 10 but real evidence, if material to the 
issues, cannot be suppressed merely because it is 
gruesome or may tend to inflame, or to agitate the 
feelings of, the jurors, 11 or because it has a preju¬ 
dicial tendency, 11 * 6 or because it is only cumula¬ 


tive. 11 * 10 

The determination of whether demonstrative evi¬ 
dence, or physical objects, should be admitted in 
evidence or exhibited to the jury is in the first in¬ 
stance within the discretion of the trial court; 12 


sen v. State of Oregon, 77 S.Ct. 
329, 352 U.S. 948, 1 L.Ed.2d 241, re¬ 
hearing denied 77 S.Ct. 388, 352 U. 
S. 990, 1 L.Ed.2d 3S9. 

R. .I.—State v. Mariano, 91 A. 21, 37 
R.I. 168. 

S. C.—State v. Green, 86 S.E.2d 598, 
227 S.C. 1. 

Tex.—Jones v. State, 91 S.W.2d 341, 
129 Tex.Cr. 620. 

Gruesomeness of: 

"Weapon see infra 5 712 a. 

Wearing apparel of victim of crime 
see infra $ 713 b. 

"We cannot give sanction to the 
practice of exhibiting unnecessarily 
to the jury gory physical evidences 
of the crime which are calculated to 
inflame the jury’s deliberations.’' 
Cal.—People v. Madison, 46 P.2d 159, 
164, 3 C.2d 668 . 

Articles held not repulsive or offen¬ 
sive 

Ariz.—State v. Colvin, 307 P.2d 98, 
81 Ariz. 388. 

10. Iowa.—State v. Kneeskern, 210 
N.W. 465, 203 Iowa 929. 

"It is only when the introduction 
of . demonstrative evidence 

tend to corroborate or elucidate no 
material inquiry that such articles 
have been ruled Inadmissible and de¬ 
clared prejudicially erroneous if 
tending to inflame the jury.” 

Ala.—Smith v. State, 27 So.2d 495, 
496, 248 Ala. 363. 

11 . Ala.—Smith v. State, 27 So.2d 

495, 248 Ala. 363—Gholston v. 

State, 130 So. 69, 221 Ala. 556. 

Ariz.—Miranda v. State, 26 P.2d 241, 
42 Ariz. 358. 

Cal.—People v. Madison, 46 P.2d 159, 
3 C.2d 668 . 

People v. Bannon, 209 P. 1029, 59 
C.A. 50. 

Colo.—Baca v. People, 336 P.2d 712. 
Fla.—Larmon v. State, 88 So. 471, 81 
Fla. 553. 

Iowa—state v. Stansberry, 166 N.W. 
359, 182 Iowa 908. 

Kan.—State v. Mitchell, 310 P.2d 
1063, 181 Kan. 193, 68 A.L.R.2d 895 
—State v. Moore, 102 P. 475, 80 
Kan. 232. 

Mo.— Corpus Juris quoted in State v. 
Shawley, 67 S.W.2d 74, 83, 334 Mo. 
352—State v. Stogsdill, 23 S.W.2d 
22 , 324 Mo. 105. 

N.M.—State v. Rodriguez, 167 P. 426, 
23 N.M. 156, L.KA.1918A 10,16. 
Or.—State v. Jensen, 296 P.2d 618, 
209 Or. 239, certiorari denied Jen- 
. sen v. State of Oregon, 77 S.Ct. 329, 
352 U.S. 948, 1 Lt.Ed.2d 241, rehear¬ 
ing denied 77 S.Ct. 888 , 352 U.S. 
990, 1. LJE<L2d 369—State, v; West¬ 


on, 64 P.2d 536, 155 Or. 556, 108 A. 
Li.R. 1402. 

Wash.—State v. Farley, 290 P.2d 987, 
48 Wash.2d 11, certiorari denied 77 
S.Ct. 79, 352 U.S. 858, 1 L.Ed.2d 
65. 

W.Va.—State v. Painter, 63 S.E.2d 86 , 
135 W.Va. 106—State v. Burdette, 
63 S.E. 2 d 69, 135 W.Va. 312. 

“Even repulsive exhibits may be 
exhibited to the Jury where relevant 
to the case.” 

Ariz.—State v. Boozer, 291 P.2d 786, 
788, 80 Ariz. 8 . 

“Gruesomeness is ... no 
ground for excluding this type of 
evidence . . . if it has a 'reason¬ 

able tendency to prove or disprove 
some material fact in Issue, or which 
at the time appeared to be probably 
in dispute or material/ • • • and 

if it illuminates the issues in any 
way, and is relevant, it is admissi¬ 
ble even though possessing a tenden¬ 
cy to inflame the minds of the jury.” 
Ala.—McKee v. State, 31 So.2d 656, 
660, 33 AlaApp. 171, certiorari de¬ 
nied 31 So.2d 662, 249 Ala. 433. 

11.5 “Except in rare cases of abuse, 
demonstrative evidence that tends to 
prove a material issue or clarify the 
circumstances of the crime is admis¬ 
sible despite its prejudicial tenden¬ 
cy.” 

Cal.—People v. Cavanaugh, 282 P.2d 
53, 61, 44 C.2d 252—People v. Adam¬ 
son, 165 P.2d 3, 7, 27 C. 2 d 478, af¬ 
firmed 67 S.Ct. 1672, 332 U.S. 46, 
91 L.Ed. 1903, 171 A.L.R. 1223, re¬ 
hearing denied 68 S.Ct. 27, 332 U.S. 
784, 92 L.Ed. 367. 

11.10 Ala.—Smith v. State, 27 So.2d 
495, 248 Ala. 363. 

12 . Cal.— People v. Madison, 46 P. 
2d 159, 3 C.2d 668 . 

Iowa.—State v. Slauson, 88 N.W.2d 
806, 249 Iowa 755—State v. Gra¬ 
ham, 211 N.W. 244, 203 Iowa 532. 
La.—State v. Martinez, 57 So.2d 888 , 
220 La. 899, certiorari denied Mar¬ 
tinez v. State of Louisiana, 73 S.Ct. 
58, 344 U.S. 843, 97 L.Ed. 656. 
Minn.—State v. Hopfe, 82 N.W.2d 
681, 249 Minn. 464. 

Mo.—State v. Shawley, 67 S.W.2d 74, 
334 Mo. 352—State v. Stogsdill, 23 
S.W.2d 22, 324 Mo. 105. 

Or.—State v. Faraam, 161 P. 417, 82 
Or. 211, 

S.D.—State v. Husman, 287 N.W. 30, 
66 S.D. 530. 

Vt.—Corpus Juris Secundum cited In 

State v. Teltle, 90 A.2d 562, 573, 
117 Vt. 190. 

Wash.—City of Bremerton v. Smith, 
199 P.2d 95, 31 Wash.2d 788—State 
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v. Richardson, 84 P.2d 699, 197 
Wash. 157. 

Child see infra § 716 d. 

Clothing: 

Generally see infra § 713 a. 

Of accused see infra § 713 c. 

Of victim of crime charged see in¬ 
fra § 713 b. 

Weapons and instruments of crime 
see infra § 712 a. 

Time and manner of display of de¬ 
monstrative evidence see infra 8 
1036. 

Wounds and scars see infra § 716 b. 

Considerable discretion 

Iowa.—State v. Shilinsky, 81 N.W. 
2 d 444, 248 Iowa 596—State v. 
Triplett, 79 N.W.2d 391, 248 Iowa 
339, certiorari dismissed 78 S.Ct. 
1358, 357 U.S. 217, 2 L.Ed.2d 1361 
—State v. Williams, 62 N.W. 2 d 742, 
245 Iowa 494—State v. Alberts, 43 
N.W. 2 d 703, 241 Iowa 1000—State 
v. Marcus, 34 N.W.2d 179, 240 Iowa 
116. 

Sound discretion 

Ark.—Bracey v. State, 331 S.W.2d 
870. 

Cal.—People v. Eddy, 268 P.2d 47 , 
123 C.A.2d 826—People v. Young, 
160 P.2d 132, 70 C.A.2d 28. 

Pa.—Commonwealth v. Ballem, 123 
A.2d 728, 386 Pa. 20, certiorari de¬ 
nied Ballem v. Commonwealth of 
Pennsylvania, 77 S.Ct. 235, 352 U. 
S. 932, 1 L.Ed. 2 d 167. 

Wide discretion 

U.S.—U. S. v. Montalvo, CA..N.Y., 271 
F.2d 922, certiorari denied Montal¬ 
vo v. U. S., 80 S.Ct. 589, 361 U.S. 
961, 4 L.Ed. 2 d 543. 

Ill.—People v. Young, 75 N.E.2d 349, 
398 Ill. 117. 

Discretion held not abused 

(1) In admitting evidence. 

U.S.—'U. S. v. Montalvo, CA.N.Y., 271 
F.2d 922, certiorari denied Montal¬ 
vo v. U. S., 80 S.Ct. 589, 361 U.S. 
961, 4 LJ33d.2d 543. 

Ark.—Bracey v. State, 331 S.W.2d 
870. 

D.C.—Jackson v. U. S., Mun-App., 146 
A.2d 577. 

Iowa.—State v. Christie, 53 N.W.2d 
887, 243 Iowa 1199, opinion modi¬ 
fied on other grounds and rehear¬ 
ing denied 54 N.W.2d 927, 243 Iowa 
1199. 

La.—State v. McLean, 30 So.2d 187, 
211 La. 413. 

Minn.—State v. Hopfe, 82 N.W.2d 
681, 249 Minn. 464. 

Pa.—Commonwealth v. Simmons, 65 
A.2d 353, 361 Pa. 391, certiorari de¬ 
nied 70 S.Ct. .96, 338 U.S. 862,, 94 
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so, the court unquestionably has a reasonable dis¬ 
cretion in determining whether exhibits are too 
gruesome or inflammatory, 12 * 5 and the trial judge 
may, in his sound discretion, reject the offer in evi¬ 
dence of objects calculated to arouse the passions 
of the jurors. 12 * 10 Great latitude is shown in ad¬ 
mitting demonstrative evidence, 12 * 15 and it is usually 
received if it affords a basis for a reasonable infer¬ 
ence on a point in issue. 12 * 20 

The state’s attorney should not bring exhibits into 
the courtroom unless he has sufficient information 
on which to base a belief that the exhibits are ad¬ 
missible in evidence. 12 * 25 There is no error in the 
admission of exhibits because the police have not 


exhausted all scientific tests which could have been 
made thereon. 12 * 20 

As appears in connection with particular types 
of demonstrative evidence considered in the sec¬ 
tions immediately following, such evidence is not 
admissible unless it is sufficiently identified and con¬ 
nected with accused and the crime charged. 

Reproductions and illustrations. It is proper, and 
indeed is common practice, in order to assist the 
jury in understanding the evidence, 13 to permit the 
introduction in evidence of models, 14 casts, 15 re¬ 
productions of impressions in sand, 16 blackboard 
demonstrations, 17 or other objects, 18 which are fair- 


L.Ed. 528, rehearing: denied 70 S. 
Ct. 181, 338 U.S. 888, 94 L.Ed. 546. 
(2) In excluding evidence. 

Vt.—State v. Teitle, 90 A.2d 562, 117 
Vt. 190. 

Exhibits 

(1) Court has a reasonable discre¬ 
tion in the admission or rejection 
of exhibits in evidence. 

Ill.—People v. Tilley, 104 NJE.2d 499, 
411 Ill. 473, certiorari denied Til¬ 
ley v. People of State of Illinois, 
73 S.Ct. 23, 344 U.S. 824, 97 L.Ed. 
641. 

(2) Admission, in prosecution for 
conspiracy to defraud national bank, 
of exhibit merely as a summary 
showing number of embezzlements 
by accused and others, held not er¬ 
roneous under circumstances. 

U.S.—Fox v. U. S., C.CA..Wis., 45 F. 

2d 864. 

Production in theater before judge 
and jury 

In prosecution for producing inde¬ 
cent, immoral, and obscene play, ac¬ 
cused’s application for permission to 
produce alleged indecent sketches be¬ 
fore trial judge and jury in theater 
was not directed to trial court’s dis¬ 
cretion, but was in nature of offer of 
“real” evidence or “autoptic prefer¬ 
ence,” so that court’s refusal to re¬ 
ceive such evidence was erroneous; 
objection that showing before trial 
judge and jury, pursuant to defend¬ 
ants’ application, would subject play 
to willful changes, so that it would 
not be real evidence of performance 
complained of, was directed to 
weight, rather than materiality, of 
such evidence. 

N.Y.—People v. Herk, 89 N.Y.S.2d 
246, 179 Misc. 450. 

12.5 Wyo.—State v. Callaway, 267 
P.2d 970, 72 Wyo. 509. 

“In these matters much is to be 
left to the discretion of the trial 
judge. The test is not whether the 
case might have been fully proved 
without the evidence objected to, but 
whether such evidence tends to es¬ 
tablish the truth of the charge.” 

22A C.J.S.—60 


Or.—State v. Jensen, 296 P.2d 618, 
635, 209 Or. 239, certiorari denied 
Jensen v. State of Oregon, 77 S.Ct. 
329, 352 U.S. 948, 1 L.Ed.2d 241, re¬ 
hearing denied 77 S.Ct. 388, 352 U. 
S. 990, 1 L.Ed.2d 369. 

Discretion held not abused in ad¬ 
mitting evidence. 

Or.—State v. Jensen, 296 P.2d 618, 
209 Or. 239, certiorari denied Jen¬ 
sen v. State of Oregon, 77 S.Ct. 329, 
352 U.S. 948, 1 LJSd.2d 241, rehear¬ 
ing denied 77 S.Ct. 388, 352 U.S. 
990, 1 L.Ed.2d 369. 

12.10 Nev.—State v. Helm, 209 P.2d 
187, 66 Nev, 286, certiorari denied 
Helm v. State of Nevada, 70 S.Ct. 
794, 339 U.S. 942, 94 L.Ed. 1358. 
12.15 Iowa.—State v. Slauson, 88 N. 
W.2d 806, 249 Iowa 755—State v. 
Shilinsky, 81 N.W.2d 444, 248 Iowa 
596—State v. Williams, 62 N.W.2d 
742, 245 Iowa 494—State v. Al¬ 
berts, 43 N.W.2d 703, 241 Iowa 1000 
—State v. Marcus, 34 N.W.2d 179, 
240 Iowa 116. 

Trial court has considerable lati¬ 
tude in determining admissibility of 
demonstrative evidence. 

Iowa.—State v. Fisk, 83 N.W.2d 581, 
248 Iowa 970. 

12J2Q Iowa.—State v. Slauson, 88 N. 
W.2d 806, 249 Iowa 755—State v. 
Shilinsky, 81 N.W.2d 444, 248 Iowa 
596—State v. Williams, 62 N.W.2d 
742, 245 Iowa 494—State v. Al¬ 
berts, 43 N.W.2d 703, 241 Iowa 1000 
—State v. Marcus, 34 N.W.2d 179, 
240 Iowa 116. 

1£L25 Idaho.—State v. Poison, 339 P. 

2d 510, 8i Idaho 147. 

12.30 Mich.—People v. Allen, 88 N. 

W.2d 433, 351 Mich. 535. 

13. N.Y.—People v. Del Vermo, 85 
N.E. 690, 192 N.Y. 470. 

“Such evidence usually clarifies 
some issue, and gives the jury and 
the court a clearer comprehension of 
the physical facts than can be ob¬ 
tained from the testimony of wit¬ 
nesses.” 

Wash.—Kelly v. Spokane, 145 P. 57, 
58, 83 Wash., 55. 
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14. Mass.—Commonwealth v. Noxon, 
66 N.E.2d 814, 319 Mass. 495. 

N.Y.—People v. Del Vermo, 85 N.E. 

690, 192 N.Y. 470. 

16 C.J. p 618 note 21. 

‘The use of models 

. . . as testimony to the objects 

represented rests fundamentally on 
the theory that they are the pictorial 
communications of a qualified wit¬ 
ness who uses this method of com¬ 
munication instead of or in addition 
to some other method.” 

Cal.—People v. Kynette, 104 P.2d 794, 
807, 15 C.2d 731, certiorari denied 
Kynette v. People of State of Cal¬ 
ifornia, 61 S.Ct. 806, 312 U.S. 703, 
85 LuEd. 1136. 

X Tse of a dressmaker 5 * frame in 

court for convenience in exhibiting 
the clothing of a murdered woman 
is not prejudicial, where no claim Is 
made that the frame represents the 
height, size, or figure of the deceased. 
Cal.—People v. Durrant, 48 P. 75, 116 
C. 179. 

15. Cal.—People v. Dwyer, 75 P.2d 
653, 24 C.A.2d 639. 

Or.—State v. Weston, 64 P.2d 536, 
155 Or. 556, 108 A.L.R. 1402. 

Oast or moulage of footprints 
N.C.—State v. Mays, 35 S.E.2d 494, 
225 N.C. 486. 

Cast of tire track 

Neb.—Watson v. State, 2 N.W.2d 589, 
141 Neb. 23. 

S.D.—State v. Johnson, 14 N.W.2d 
420, 70 S.D. 66, set aside on other 
grounds 17 N.W.2d 345, 70 S.D. 322. 

16. Cal*—People v. Searcey, 53 P. 
359, 121 C. 1, 41 L.R.A. 157. 

N-J.—Johnson v. State, 35 A. 787, 
59 N.J.Law 271, affirmed 37 A. 949, 
39 A. 646, 59 N.J.Law 535, 38 L. 
RJL 373. 

17. Ill.—People v. Fisher, 172 N.E. 
743, 340 Ill. 216. 

18. S.D.—State v. Compton, 205 N. 
W. 31, 48 S.D. 430. 

Coat form or dummy 
Admitting In evidence a coat form 
or dummy substantially Identical in 
form and size with torso of deceased 
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ly representative of an original relevant object. 19 
The illustration need not be in all respects exactly 
the same as the original, it being sufficient if it 
fairly represents the conditions to illustrate which 
it is offered. 20 An object identified as similar to a 
relevant object not available as an exhibit may be 
introduced for the purpose of illustration. 21 

The admission of models rests largely, although 
not entirely, in the discretion of the trial judge, 21 - 5 
whose duty it is primarily to determine whether 
there is sufficient similarity between what is offered 
and the original which is the subject of inquiry to 
make that which is offered of assistance to the 
jury. 21 * 10 

A standard of comparison may be admitted in ev¬ 
idence to enable the jury to compare it with an ar¬ 
ticle in issue, 22 provided the article offered for this 
purpose is established as a trustworthy standard, 23 
and is sufficiently identified as the article it is pur¬ 
ported to be. 24 

A sample, in order to be admissible, must be rep¬ 
resentative of the entire quantity. 24 - 5 


§ 709. Articles 

a. In general 

b. Stolen property 
a. In General 

Articfes which form a part of the transaction, or 
elucidate some matter In issue, may be accepted In evi¬ 
dence if they are properly identified and are shown to be 
In substantially the same condition as at the time of the 
offense. 

Library References 

Criminal Law <§=*404(1-4). 

Objects connected with accused or the crime, when 
sufficiently identified, become relevant and possess 
probative value; 24 - 50 as a general rule, objects not 
connected with accused or the crime are not ad¬ 
missible unless they possess some probative 
value, 24 * 55 and it has been broadly held that articles 
not used in the commission of a crime are inad¬ 
missible. 24 * 60 When a fact is in issue and may be 
explained by the production of an article or object 
to which testimony relates, then it is proper to 
bring such article or object into court and exhibit 
it to the jury. 24 - 65 

As a general rule, articles or objects, including 
those found at the scene of the crime, which are 


for purpose of demonstrating 1 loca¬ 
tion of bullet wounds found in body 
was not error. 

Ark.—Ford v. State, 257 S.W.2d 30. 
222 Ark. 16. 

19. N.Y.—People v. Del Vermo, 85 
N.E. 690, 192 N.Y. 470. 

Maps, diagrams, and similar docu¬ 
ments see infra § 853. 

Photographs see infra § 852. 

20 . La.—State v. Scruggs, 116 So. 
206, 165 La. 842. 

Or.—State v. Weston, 64 P.2d 536, 
155 Or. 556, 108 A.L.R. 1402. 

21 . Cal.—People v. Player, 327 P.2d 

83, 161 C.A.2d 360—People v. 

Aguirre, 322 x\2d 478, 158 OA.2d 
304—People v. Sampsell, 104 C.A. 
431, 286 P. 434, certiorari denied 
Sampsell v. People of State of Cal¬ 
ifornia, 50 S.Ct. 468, 281 TJ.S. 763, 
74 L.Ed. 1172. 

N.J.—State v. Fletcher, 101 A. 181, 
90 N.J.Law 722. 

Okl.—Johnson v. State, 204 P. 311, 
21 Okl.Cr. 17. 

21.5 Mass.—Commonwealth v. Nox- 
on, 66 N.E.2d 814, 319 Mass. 495. 
21.10 Mass.—Commonwealth v. Nox- 
on, supra. 

22 . Cal.—People v. Kross, 247 P.2d 
44, 112 C.A.2d 602—People v. Rich¬ 
ardson, 77 F.2d 483, 25 CJL2d 408. 

Writings see infra § 715. 

Goods similar to allegedly stolen 
goods 

(1) In prosecution for larceny of 
corn, Bhowing jury certain corn 


brought by prosecuting witness to 
corroborate his identification of that 
in accused's possession held proper. 
Mo.—State v. Cain, App., 31 S.W.2d 
559. 

(2) However, it has been held er¬ 
roneous to admit for the purpose of 
such identification other goods pro¬ 
duced by the merchant who sold the 
stolen goods to the victim, and who 
testified that his goods were similar 
to those found in accused's posses¬ 
sion. 

Ala.—Buchanan v. State, 19 So. 410, 
109 Ala. 7. 

23. N.Y.—People v. Greenwood, 139 
N.Y.S.2d 654, affirmed 132 N.E.2d 
308, 309 N.Y. 926. 

W.Va.—State v. McCoy, 148 S.E. 127, 
107 W.Va. 163. 

24. N.D.—State v. Hinesh, 228 N.W. 
453, 59 N.D. 29. 

24.5 U.S.—Gormley v. U. S., C.C.A. 

Va., 167 F.2d 454. 

Size of specimen not controlling 
In prosecution for unlawful pos¬ 
session of cannabis, size of specimen, 
about fifteen grams, was not control¬ 
ling in determining its admissibility 
in evidence. 

Md.—Mazer v. State, 127 A.2d 630, 
212 Md. 60. 

Sample held admissible 

U.S.—Ebeling v. U. S., CjV.Mo., 248 
F.2d 429, certiorari denied Emer- 
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ling v. U. S., 78 S.Ct. 334, 355 U.S. 
907, 2 L.Ed.2d 261—U. S. v. Zeoli, 
C.A.Pa., 170 F.2d 358. 

Cal.—People v. Kross, 247 P.2d 44, 
112 C.A.2d 602. 

N.J.—State v. Labell, 52 A.2d 146, 135 
N.J.Law 392, affirmed 58 A.2d 106, 
136 N.J.Law 543. 

Pa.—Commonwealth v. Roberts, O. & 
T., 44 Luz.Leg.Reg. 175. 

Analysis of some of cigarettes 

In prosecution for possessing twen¬ 
ty-one marijuana cigarettes, each 
one of the cigarettes was not re¬ 
quired to be analyzed by witness, 
who was a chemist of the Federal 
Narcotics Bureau, in order for all to 
be admissible, as long as witness had 
analyzed enough of them to support 
his testimony as an expert as to 
their contents. 

La.—State v. Cortez, 30 So.2d 681, 
211 La. 669. 

24.50 Mo.—State v. Wynne, 182 S. 
W.2d 294, 353 Mo. 276. 

24.55 Mo.—State v. Wynne, supra. 

24.60 Wash.—State v. Robinson, 167 
P.2d 986, 24 Wash.2d 909. 

24.65 Neb.—Reizenstein v. State, 87 
N.W.2d 560, 165 Neb. 865, modified 
on other grounds and rehearing de¬ 
nied 89 N.W.2d 265, 166 Neb. 450. 
N.M.—State v. Gallegos, 115 P.2d 626, 
45 N.M. 404. 
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more accurate impression of the facts, or throw any 
relevant light on any material matter, are admissible 
in evidence for inspection and observation by the 
jury. 25 Thus, appropriate articles may be intro- 


25. U.S.—Dolan v. U. S., C.A.Mo., 
218 F.2d 454, certiorari denied 75 
S.Ct. 665, 349 U.S. 923, 99 L.Ed. 
1255—Babb v. U. S., C.A.Tex., 210 
F.2d 473—U. S. v. Winters, C.C.A. 
N.Y., 158 F.2d 674—Ledford v. U. 
S., C.C.A.Ky., 155 F.2d 574, certio¬ 
rari denied 67 S.Ct. 96, 329 U.S. 
733, 91 L.Ed. 634—U. S. v. Rosen¬ 
berg, C.C.A.N.Y., 150 F.2d 788, cer¬ 
tiorari denied 66 S.Ct. 90, 326 U.S. 
752, 90 L.Ed. 451, and Weiss v. U. 
S., 66 S.Ct. 91, 326 U.S. 752, 90 L. 
Ed. 451—Stephan v. U. S. f C.C.A. 
Mich., 133 F.2d 87, certiorari de¬ 
nied 63 S.Ct. 858, 318 U.S. 781, 87 
L.Ed. 1148, rehearing denied 63 S. 
Ct. 1172, 319 U.S. 783, 87 L.Ed. 1727 
—Deacon v. U. S., C.C.A.Mass., 124 
F.2d 352—Silverman v. U. S., C.C. 
A.Mass., 59 F.2d 636, certiorari de¬ 
nied 53 S.Ct. 89, 287 U.S. 640, 77 
L.Ed. 554. 

Ala. —Corpus Juris Secundum cited 
in Dennison v. State, 66 So.2d 552, 
554, 259 Ala. 424—Frost v. State, 
142 So. 427, 225 Ala. 232. 

Corpus Juris Secundum quoted ^ 
West v. State^ 65 So.2d 203, 206, 37 
Ala.App. 125, certiorari denied 65 
So.2d 207, 259 Ala. 5. 

Arlz.—State v. Thorp, 216 P.2d 415, 
70 Ariz. 80—Rascon v. State, 57 P. 
2d 304, 47 Ariz. 501. 

Ark. —Corpus Juris cited in Wald v. 
State, 38 S.W.2d 307, 183 Ark. 766. 

Cal.—People v. Williams, 347 P.2d 
665, 1 Cal.Rptr. 321—People v. Kyn- 
ette, 104 P.2d 794, 15 C.2d 731, cer¬ 
tiorari denied Kynette v. People of 
State of California, 61 S.Ct. 806, 
312 U.S. 703, 85 L.Ed. 1136—People 
v. Madison, 46 P.2d 159, 3 C.2d 668. 

People v. Dalton, 341 P.2d 793, 
172 C.A.2d 15—People v. Malouf, 
287 P.2d 834, 135 C.A.2d 697—Peo¬ 
ple v. Smith, 248 P.2d 444, 113 C.A. 
2d 416—People v. Pearson, 244 P.2d 
35, 111 C.A.2d 9—People v. Salo, 
167 P.2d 269, 73 C.A.2d 685—People 
v. Wade, 163 P.2d 59, 71 OA.2d 646 
—People v. Planagan, 150 P.2d 
927, 65 C.A.2d 371—People v. Wil¬ 
son, 129 P.2d 149, 54 C.A.2d 434- 
People v. Flumerfelt, 96 P.2d 190, 
35 C.A.2d 495—People v. Sambrano, 
91 P.2d 221, 33 C.A.2d 200—People 
v. Richardson, 77 P.2d 483, 25 C.A. 
2d 408—People v. Cannizzaro, 31 P. 
2d 1066, 138 C.A. 28—People v. GI1- 
yard, 25 P.2d 35, 134 C-A. 184- 
People v. Kasparoff, 270 P. 398, 94 
C.A. 7—People v. Page, 260 P. 591, 
86 C.A. 148—People v. Gilman, 185 
P. 310, 43 C.A. 451—People v. 
Schmidt, 165 P. 555, 33 C.A. 426. 

Colo.—Falcon v. People, 352 P.2d 310 
—Baca v. People, 336 P.2d 712, 139 
Colo. 111. 


Conn.—State v. Tucker, 151 A.2d 876, 
146 Conn. 410. 

Fla.—Mackiewicz v. State, 114 So.2d 
684, certiorari denied Mackiewicz 
v. Florida, 80 S.Ct. 883, 362 U.S, 
965, 4 L.Ed.2d 879—Larmon v. 
State, 88 So. 471, 81 Fla. 553. 

Ga.—Parks v. State, 46 S.E.2d 504, 
203 Ga. 302—West v. State, 37 S. 
E.2d 799, 200 Ga. 566. 

Martin v. State, 105 S.E.2d 250, 
98 Ga.App. 136—Sparks v. State, 96 
S.E.2d 517, 94 Ga.App. 882—Marsh- 
man v. State, 76 S.E.2d 443, 88 Ga. 
App. 250—Ford v. State, 73 S.E.2d 
584, 87 GaA.pp. 287—Green v. 

State, 72 S.E.2d 771, 86 GajVpp. 890 
—Lumpkin v. State, 65 S.E.2d 184, 
83 GaA.pp. 831. 

Ill.—People v. Malin, 24 N.E.2d 349, 
372 Ill. 422—People v. Levato, 161 
N.E. 731, 330 Ill. 498—Painter v. 
People, 35 N.E. 64, 147 Ill. 444. 

People v. Harrison, 46 N.E.2d 
103, 317 Ill.App. 460, affirmed 51 N. 
E.2d 172, 384 Ill. 201. 

Iowa.—State v. Myers, 79 N.W.2d 
382, 248 Iowa 44—Corpus Juris Se¬ 
cundum cited In State v. Marcus, 
34 N.W.2d 179, 181, 240 Iowa 116- 
Corpus Juris Secundum cited in 
State v. Jones, 10 N.W.2d 526, 529, 
233 Iowa 843—State v. Brown, 245 
N.W. 306, 216 Iowa 538. 

Kan.—State v. Myers, 121 P.2d 286, 
154 Kan. 648—State v. Lohman, 41 
P.2d 750, 141 Kan. 366. 

Ky.—Hicks v. Commonwealth, 269 S. 
W.2d 181—Hendrickson v. Com¬ 
monwealth, 31 S.W.2d 712, 235 Ky. 
462. 

La.—State v. Knight, 80 So.2d 391, 
227 La. 739—State v. Matassa, 62 
So.2d 609, 222 La. 363—State v. 
Wilson, 46 So.2d 738, 217 La. 470, 
affirmed 71 S.Ct. 611, 341 U.S. 901, 
95 L.Ed. 1341, rehearing denied 71 
S.Ct. 801, 341 U.S. 934, 95 L.Ed. 
1362—State v. Shotts, 22 So.2d 209, 
207 La. 898, certiorari denied 66 S. 
Ct. 38, 326 U.S. 730, 90 L.Ed. 434. 
Me.—State v. Cloutier, 186 A. 604, 
134 Me. 269. 

Md.—Lambert v. State, 75 A.2d 327, 
196 Md. 57. 

Mass.—Commonwealth v. Bonomi, 
140 N.E.2d 140, 335 Mass. 327- 
Commonwealth v. Wallace, 94 N.E. 
2d 767, 326 Mass. 393—Common¬ 
wealth v. Giacomazza, 42 NJE.2d 
506, 311 Mass. 456—Common¬ 

wealth v. Mercier, 194 N.E. 463, 
289 Mass. 441—Commonwealth v. 
Mercier, 153 N.E. 834, 257 Mass. 
353. 

Mich.—People v. Kotek, 11 N.W,2d 7, 
306 Mich. 408, certiorari denied 
Kotek v. State of Michigan, 65 S. 
Ct. 312, 323 U.S. 790, 89 L.Ed. 630— 
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People v. Smith, 295 N.W. 605, 296 
Mich. 176—People v. Winney, 163 
N.W. 119, 196 Mich. 347. 

Minn.—State v. Zemple, 264 N.W. 587, 
196 Minn. 159—State v. Farmer, 
229 N.W. 789, 179 Minn. 516. 

Mo.—State v. Johnson, 286 S.W.2d 
787—State v. Wilson, 248 S.W.2d 
857— Corpus Juris Secundum cited 
la. State v. Evans, 237 S.W.2d 149, 
151— Corpus Juris Secundum cited 
in State v. Myers, 172 S.W.2d 946, 
952, 351 Mo. 332—State v. Shawley, 
67 S.W.2d 74, 334 Mo. 352—State v. 
Stogsdill, 23 S.W.2d 22, 324 Mo. 105 
—State v. Kaplan, 16 S.W.2d 35- 
State v. Parr, 246 S.W. 903, 296 Mo. 
406. 

Mont.— Corpus Juris cited in State v. 
Neidamaier, 37 P.2d 670, 672, 98 
Mont. 124. 

Nev.—State v. Fouquette, 221 P.2d 
404, 67 Nev. 505, certiorari denied 
Fouquette v. State of Nevada, 71 S. 
Ct. 799, 341 U.S. 933, 95 L.Ed. 1361, 
certiorari denied 72 S.Ct. 369, 342 
U.S. 928, 96 L.Ed. 691—State v. 
Murray, 215 P.2d 265, 67 Nev. 131, 
rehearing denied 216 P.2d 606, 67 
Nev. 131—State v. Clarke, 228 P. 
582, 48 Nev. 134. 

N.J.—State v. Orecchio, 99 A.2d 595, 
27 N.J.Super. 484, affirmed 106 A.2d 
541, 16 N.J. 125. 

State v. McGrath, 140 A. 452, 6 
N.J.MIsc. 217, affirmed 142 A. 918, 
105 N.J.Law 251. 

N.M.—State v. Brown, 347 P.2d 320. 
66 N.M. 301—State v. Campos, 301 
P.2d 329, 61 N.M. 392. 

N.C.—State v. Rhodes, 113 S.E.2d 917, 
252 N.C. 438—State v. Bridges, 101 

S. E. 29, 178 N.C. 733. 

Okl.—Donaldson v. State, 117 P.2d 
555, 73 Okl.Cr. 41. 

Pa.—Commonwealth v. Dudick, 87 
Pa.Super. 25. 

Commonwealth v. Roberts, O. & 

T. f 44 Luz.Leg.Reg. 175. 

R. I.—State v. Belu, 141 A. 917. 

S. C.—State v. Hightower, 69 S.E.2d 
363, 221 S.C. 91. 

Tenn.—Kasper v. State, 326 S.W.2d 
664, certiorari denied Kasper v. 
Tennessee, 80 S.Ct. 374, 361 U.S. 
930, 4 L.Ed.2d 355, and motion de¬ 
nied 333 S.W.2d 934. 

Tex.—Marteliano v. State, 237 S.W. 
2d 857, 155 Tex.Cr. 570—Hogan v. 
State, 74 S.W.2d 988, 127 Tex.Cr. 
182—Goodwin v. State, 38 S.W.2d 
806, 121 Tex.Cr. 335—Williams v. 
State, 231 S.W. 110, 89 Tex.Cr. 334. 
Utah.—State v. St. Clair, 301 P.2d 
752, 5 Utah 2d 342. 

Va.—Newberry v. Commonwealth, 61 
SJE.2d 318, 191 Va. 445. 

W.Va.—State v. Painter, 63 S.E.2d 86, 
135 W.Va. 106—State v. Burdette, 
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duced which tend to show the course o£ bullets, 26 j the positions of 


63 S.E.2d 69, 135 W.Va. 312—State 
v. Newman, 132 S.E. 728, 101 W.Va. 
356—State v. McDonie, 109 S.E. 
710, 89 W.Va. 185. 

Wis.—State v. Dunn, 103 N.W.2d 36, 
10 Wis.2d 447. 

Wyo.—State v. Quirk, 268 P. 189, 38 
Wyo. 462. 

16 C.J. p 618 note 16—30 C.J. p 321 
notes 31, 37, 38—38 C.J. p 374 note 
75 [a]. 

“As a general rule, physical ob¬ 
jects which constitute a part of the 
transaction, or which serve to unfold 
or explain it, may be accepted in evi¬ 
dence, if properly identified, when¬ 
ever the transaction is under judicial 
investigation." 

Cal.—People v. Trujillo, 194 P.2d 681, 
687, 32 C.2d 105, certiorari denied 
Woodmansee v. People of State of 
California, 69 S.Ct. 236, 335 TJ.S. 
887, 93 L.Ed. 426—People v. Lisen- 
ba, 94 P.2d 569, 573, 14 C.2d 403, 
affirmed 61 S.Ct. 832, two cases, 313 
U.S. 537, 85 L.Ed. 1507, and affirmed 
62 S.Ct. 280, 314 U.S. 219, 86 L.Ed. 
166, rehearing denied 62 S.Ct. 620, 
two cases, 315 U.S. 826, 86 L.Ed. 
1222—People v. Green, 87 P.2d 821, 
823, 13 C.2d 37. 

People v. Bannon, 209 P. 1029, 
1032, 59 C.A. 50. 

“Where an external duality or con¬ 
dition of a material object is in issue 
or relevant to an issue, the inspec¬ 
tion of the thing itself is proper.” 

Pa.—Commonwealth v. Torr, 169 A. 
238, 240, 111 Pa.Super. 178. 
“Everything pertaining to the 
crime which will aid the jury in its 
consideration of the (alleged) crime 
and the guilt or innocence of the ac¬ 
cused, is admissible.” 

Pa.—Commonwealth v. Ballem, 123 
A.2d 728, 732, 386 Pa. 20, certiorari 
denied Ballem v. Commonwealth of 
Pennsylvania, 77 S.Ct. 235, 352 U.S. 
932, 1 L.Ed.2d 167. 

Pratts of crime 

Pa.—Commonwealth v. * Ballem, 123 
A.2d 728, 386 Pa. 20, certiorari de¬ 
nied Ballem v. Commonwealth of 
Pennsylvania, 77 S.Ct. 235, 352 U.S. 
932, 1 L.Ed.2d 167. 

Corroboration of victim’s testimony 
Mass.—Commonwealth v. Locke, 138 
N.E.2d 359, 335 Mass. 106. 

Articles found In possession of code- 
fendant 

La.—State v. Mills, 88 So.2d 210, 230 
La. 251, certiorari denied 79 S.Ct. 
22, 358 U.S. 810, 3 L.Ed.2d 55- 
State v. Washington, 74 So.2d 200, 
225 La. 1021. 

Types of articles held admissible 

(1) Experimental equipment used 
by witness in making scientific tests 
concerning which he testified. 

Ind.—Connell v. State, 19 N.E.2d 267, 
215 Ind. 318. 


(2) Blood sample or specimen. 
U.S.—Kay v. U. S., C.A.Va., 255 F.2c 

476, certiorari denied 79 S.Ct. 42 
358 U.S. 825, 3 L.Ed.2d 65. 

Iowa.—State v. Werling, 13 N.W.2d 
318, 234 Iowa 1109. 

(3) Blood-stained articles. 

Iowa.—State v. Christie, 53 N.W.2d 
887, 243 Iowa 1199, opinion modi¬ 
fied on other grounds and rehear¬ 
ing denied 54 N.W.2d 927, 243 Iowa 
1199. 

(4) Blood-stained bed clothes. 
Ill.—People v. Ciucci, 137 N.E.2d 40 

8 I11.2d 619, affirmed Ciucci v. State 
of Illinois, 78 S.Ct. 839, 356 U.S 
571, 2 L.Ed.2d 983, rehearing and 
modification denied Ciucci v. Peo¬ 
ple of State of Illinois, 78 S.Ct. 
1367, 357 U.S. 924, 2 L.Ed.2d 1375. 
La.—State v. McLean, 30 So.2d 187, 
211 La. 413. 

Or.—State v. Jensen, 296 P.2d 618. 
209 Or. 239, certiorari denied Jen¬ 
sen v. State of Oregon, 77 S.Ct. 329, 
352 U.S. 948, 1 L.Ed.2d 241, rehear¬ 
ing denied 77 S.Ct. 388, 352 U.S. 
990, 1 L.Ed.2d 369. 

(5) Blood-stained money. 

Ark.—Smith v. State, 324 S.W.2d 341. 

(6) Bullet-riddled door. 

Ala.—Mount v. State, 24 So.2d 142, 
32 Ala.App. 235. 

Mo.—State v. Goddard. 48 S.W. 82, 
146 Mo. 177. 

(7) Contraceptives. 

La.—State v. Dooley, 23 So.2d 46, 208 
La. 203. 

(8) Marked money. 

U.S.—Calderon v. U. S., CA.Colo., 
269 F.2d 416. 

Ill.—People v. Glass, 158 N.E.2d 639, 
16 I11.2d 595, certiorari denied 

Glass v. Illinois, 80 S.Ct. 379, 361 
U.S. 937, 4 L.Ed.2d 357. 

Iowa.—State v. Browman, 182 N.W. 
823, 191 Iowa 608. 

Mont.—State v. Mark, 220 P. 94, 69 
Mont. 18. 

Wash.—State v. Ryan, 1 P.2d 893, 
163 Wash. 496—State v. Beard, 269 
P. 1051, 148 Wash. 701. 

(9) Objects bearing fingerprints. 
U.S.—U. S. v. Dressier, C.CA.I11., 112 

F.2d 972. 

Cal.—People v. Riser, 305 P.2d 1, 47 
C.2d 566, certiorari denied Riser v. 
People of State of California, 77 S. 
Ct. 721, 353 U.S. 930, 1 L.Ed.2d 724. 
Ky.—Ingram v. Commonwealth, 96 S. 

W.2d 1017, 265 Ky. 323. 

Ohio.—State v. Viola, App., 82 N.E.2d 
306, appeal dismissed 76 N.E.2d 
715, 148 Ohio St. 712, certiorari de¬ 
nied 68 S.pt. 1070, 334 U.S. 816, 92 
L.Ed. 1746. 

Pa.—Commonwealth, v. Allbright, 101 
Pa.Super. 317. 
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the parties at the time of a homi- 

(10) Paper coin wrapper. 

Okl.—Carr v. State, 188 P.2d 705 85 
Okl.Cr. 427. 

(11) Pocketbook. 

Ga.—Harris v. State, 12 S.E.2d 64 
191 Ga. 243. 

(12) Sales slip. 

Ga.—Jones v. State, 78 S.E.2d 18, 210 
Ga. 94. 

(13) Scrapings taken from ac¬ 
cused’s fingernails. 

R.I.—State v. Henderson, 43 A2d 327 
71 R.I. 219. 

(14) Truck tires. 

Neb.—Watson v. State, 2 N.W.2d 589 

141 Neb. 23. 

(15) Typewriter. 

Cal.—People v. Allen, 298 P.2d 714 

142 C.A.2d 267. 

(16) Weights attached to body tak¬ 
en from water. 

Ala.—Shamberger v. State, 130 So. 
70, 221 Ala. 538. 

Enzor v. State, 135 So. 595, 24 
Ala App. 346, certiorari denied 135 
So. 598, 223 Ala. 297. 

Tex—Smith v. State, 285 S.W. 1094, 
104 Tex.Cr. 567. 

Articles held inadmissible 

(1) Where an issue in a prosecu¬ 
tion for forgery was whether a re¬ 
cognizance was in the “usual form,” 
a blank form of recognizance used in 
another court and differing but 
slightly from the one in issue which 
was also in a “usual” form, was 
properly excluded. 

Mich.—People v. Almashy, 201 N.W. 
231, 229 Mich. 227. 

(2) In prosecution for assault 
with intent to commit murder, bed¬ 
clothes of victim were inadmissible 
when only issue in case was whether 
accused intended to kill victim by 
use of his fists. 

Tex.—Hunter v. State, 275 S.W.2d 
803, 161 Tex.Cr. 225. 

(3) In prosecution for murder, 
where intoxication or lack of intoxi¬ 
cation of decedent was not an issue 
in case, bottle identified as contain¬ 
ing blood removed from decedent and 
allegedly offered to establish lack of 
intoxication by decedent should have 
been excluded. 

Or.—State v. Bouse, 264 P.2d 800, 199 
Or. 676. 

26. Cal.—People v. Bannon, 209 P. 
1029, 59 CA 50. 

Fla.—Larmon v. State, 88 So. 471, 81 
Fla. 553. 

Ohio.—State v. McLean, App., 49 N. 
E.2d 778. 

Pa.—Commonwealth v. Flood, 153 A 
152, 302 Pa. 190. 

Wash.—State v. Clark, 287 P. 18, 156 
Wash. 543. 
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cide, 37 the place where the crime occurred, 28 mo¬ 
tive, 29 malice, 30 intent, 31 knowledge, 32 or prepara¬ 
tion, 33 the possession of means of concealing the 
crime, 34 or attempts to conceal the crime. 35 
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To justify their admission, a proper foundation 
must be laid, 35 - 5 and such articles must be identified 
as the articles they are purported to be, and shown 
to be connected with the crime or with accused; 36 


37. Fla.—Larmon v. State, 88 So. 
471, 81 Fla. 553. 

Iowa.—State v. Sedig, 16 NW.2d 247, 
235 Iowa 609. 

Mo.—State v. Shawley, 67 P.2d 74 
334 Mo. 352. 

Pa.—Commonwealth v. Flood, 153 A. 
152, 302 Pa. 190. 

S.C.—State v. Cox, 68 S.E.2d 624, 221 
S.C. 1. 

28. La.—State v. Genna, 112 So. 655, 
163 La. 701, certiorari denied Gen¬ 
na v. State of Louisiana, 48 S.Ct. 
22, 275 U.S. 522, 72 L.Ed. 405- 
State v. Brasseaux, 112 So. 650, 163 
La. 686, certiorari denied Genna v. 
State of Louisiana, 48 S.Ct. 22, 275 
U.S. 522, 72 L.Ed. 405. 

29. Iowa.—State v. King, 197 N.W. 
981, 198 Iowa 325—State v. Brow- 
man, 182 N.W. 823, 191 Iowa 608. 

Minn.—State v. Farmer, 229 N.W. 
789, 179 Minn. 616. 

Mo.—Corpus Juris Secundum cited in 
State v. Evans, 237 S.W.2d 149, 151. 
N.J.—State v. Orecchio, 99 A.2d 595, 
27 N.J.Super. 484, affirmed 106 A.2d 
541, 16 N.J. 125. 

Pa.—Commonwealth v. Gibbs, 76 A. 
2d 608, 366 Pa. 182. 

30. Ariz.—Miranda v. State, 26 P.2d 
241, 42 Ariz. 358. 

Mo.—Corpus Juris Secundum cited in 
State v. Evans, 237 S.W.2d 149, 151 
—State v. Shawley, 67 P.2d 74, 
334 Mo. 352. 

31. Cal.—People v. Lee, 252 P. 763, 
81 C.A. 49. 

Mo.—Corpus Juris Secundum cited in 
State v. Evans, 237 S.W,2d 149, 
151. 

Ohio.—State v. Ames, App., 80 N.E. 
2d 168, appeal dismissed 78 N.E.2d 
48, 149 Ohio St. 192, and rehearing 
denied, App., 81 N.E.2d 238. 

Wash.—State v. Farley, 290 P.2d 987, 
48 Wash.2d 11, certiorari denied 77 
S.Ct. 79, 352 U.S. 858, 1 L.Ed.2d 65. 

Common scheme 

In extortion prosecution, articles 
which accused took from witnesses 
held admissible to corroborate their 
testimony tending to show intent and 
a common scheme that accused made 
similar threats to them and took ar¬ 
ticles from them. 

Cal.—People v. Francisco, 297 P. 34, 
112 C.A. 442. 

32. Cal.—People v. Pettyjohn, 342 
P.2d 416, 172 C.A.2d 188—People 
v. Stollmack, 64 P.2d 162, 18 C.A.2d 
471. 

Colo.—Mukuri v. People, 19 P.2d 
1040, 92 Colo. 306. 

Ind.—Wertheimer v. State, 169 NJE. 
40, 201 Ind. 572, 68 A.L.R. 178. 


Mass.—Commonwealth v. Millen, 194 
N.E. 463, 289 Mass. 441. 

Mo.— Corpus Juris Secundum cited In 
State v. Evans, 237 SW.2d 149, 151. 

33. U.S.—U. S. v. Montalvo, C.A.N. 
Y„ 271 F.2d 922, certiorari denied 
Montalvo v. U. S., 80 S.Ct. 5S9, 361 
U.S. 961, 4 L.Ed.2d 543. 

Colo.—Mukuri v. People, 19 P. 2d 1040, 
92 Colo. 306. 

Mo.— Corpus Juris Secundum cited in 

State v. Evans, 237 SW.2d 149. 151. 
N.J.—State v. Orecchio, 99 A.2d 595, 
27 N.J.Super. 484, affirmed 106 A. 
2d 541, 16 N.J. 125. 

Tex.—Meyer v. State, 276 S.W.2d 286, 

160 Tex.Cr. 521. 

34. Tex.—Winston v. State, 256 S. ! 
W. 604, 96 Tex.Cr. 181. 

35. Ark.—Dennis v. State, 275 S.W. 
739, 169 Ark. 505. 

Cal.—People v. Kasparofl, 270 P. 398, 
94 C.A. 7. 

Utah.—State v. Church, 182 P. 218, 
54 Utah 533. 

Wash.—State v. Dotson, 166 P. 769, 
97 Wash. 607. 

35.5 Adequate foundation held laid 

Minn.—State v. Hopfe, 82 X.W.2d 
681, 249 Minn. 464. 

Nev.—State v. Murray, 215 P.2d 265, 
67 Nev. 131, rehearing denied 216 
P.2d 606, 67 Nev. 131. 

36. U.S.—'U. S. v. Allocco, C.A.N.Y., 
234 F.2d 955, certiorari denied Al¬ 
locco v, U. S., 77 S.Ct. 231, 352 U.S. 
931, 1 L.Ed.2d 165, rehearing denied 
77 S.Ct. 388, 352 U.S. 990, 1 L.Ed. 
2d 369—Coppola v. U. S., C.A.Ariz., 
217 F.2d 155. 

U. S. v. Gibson, D.C.Pa., 135 F. 
Supp. 807. 

Ala.—McIntyre v. State, 163 So. 660, 
26 Ala.App. 499, certiorari denied 
163 So. 662, 231 Ala. 141. 

Ariz.—State v. Colvin, 307 P.2d 98, 
81 Ariz. 388. 

CaL—People v. Green, 87 P.2d 821, 13 
C.2d 37. 

People v. O’Neal, App., 1 Cal. 
Rptr. 390—People v. Bannon, 209 
P. 1029, 59 C.A. 50. 

D.a—Peden v. U. S., 223 F.2d 319, 96 
U.S.App.D.C. 27, certiorari denied 
79 S.Ct. 886, 359 U.S. 971, 3 L.Ed. 
2d 838. 

Ill.—People v. Jones, 166 N.E.2d 20, 
19 I11.2d 131—People v. Anderson, 

161 N.E,2d 835, 17 U1.2d 422—Peo¬ 
ple v. Clement, 121 N.E. 213, 285 
Ill. 614—People v. Schallman, 113 
N.E. 113, 273 Ill. 564. 

Md.—Freedman v. State, 73 A.2d 476, 
195 Md. 275. 

Mass.—Commonwealth v. Giacomaz- 
za, 42 N.E.2d 506, 311 Mass. 456. 
Miss.—Augustine v. State, 28 So.2d 
243, 201 Miss. 277. 
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Mo.—Corpus Juris Secundum cited in 

State v. Evans, 237 SW.2d 149, 151 
—State v. Miller, 261 S.\V.2d 103, 
364 Mo. 320. 

Mont.—Corpus Juris quoted in State 
v. Wong Fong, 241 P. 1072, 1074, 
75 Mont. 81. 

N.J.—State v. Morehous, 117 A. 296, 
97 N.J.Law 285. 

Okl.—Carr v. State, 188 P.2d 705, 85 
Okl.Cr. 427. 

Pa.—Commonwealth v. Laubach. 

Quar.Sess., 33 North.Co. 378. 

Tex.—Washburn v. State, Cr.. 318 
SW.2d 627, certiorari denied 
Washburn v. Texas, 79 S.Ct. 876, 

359 U.S. 965, 3 L.Ed.2d 834—Aguero 
v. State, 298 S.W.2d 822, 164 Tex.Cr. 
265—Griffin v. State, 261 SW.2d 
838, 159 Tex.Cr. 142. 

16 C.J. p 618 note 17. 

“Where the evidence is circum¬ 
stantial and there is no evidence in 
the record connecting the accused 
with the crime charged, exhibits 
found at the scene of the crime or in 
the neighborhood of the home of the 
accused are not admissible in evi¬ 
dence, but where there is an abun¬ 
dance of closely connected circum¬ 
stances having some tendency to 
show possession of a particular ex¬ 
hibit by the defendant at the time of 
the commission of the crime, the ex¬ 
hibit is admissible in evidence.” 

Ill.—People v. Panczko, 46 N.E.2d 28, 
32, 381 ID. 635. 

Articles found in possession of oode. 
fendant 

Cal.—People v. Turville, 335 P.2d 678, 
51 C.2d 620, certiorari denied Tur¬ 
ville v. California, 79 S.Ct. 1465, 

360 U.S. 939, 3 L.Ed.2d 1551. 
Colo.—Miller v. People, 349 P.2d 685. 
Identification affected by purpose of 

offer 

There is a distinction between the 
identification required as the sole 
proof of the objects use, and the 
identification required simply to 
prove the availability to accused of 
the means to commit the act. 

Cal.—People v. Hale, 254 P. 639, 81 
C.A. 734. 

Prima facie Showing required 
Cal.—People v. Trujillo, 194 P.2d 681, 
32 C.2d 105, certiorari denied 
Woodmansee v. People of State of 
California, 69 S.Ct. 236, 335 U.S. 
887, 93 L.Ed. 426. 

Introduction for comparison or ex¬ 
periment 

Articles not shown to have been 
connected with charged crime may 
not be introduced in evidence to be 
used for purpose of comparison or 
for purpose of conducting an experi¬ 
ment by jury. 
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however, such identification is not required to he I unqualified, 36 * 20 and where there is some evidence 
positive, 36 * 6 absolute, 36 * 10 certain, 36 * 16 or wholly j for this purpose, objections to its sufficiency go to 


Tex.—Smith v. State, 240 S.W.2d 783 f 
156 Tex.Cr. 253. 

Weapon, used in prior altercation 
In prosecution for murder, an ice 
pick with which accused proved that 
victim assaulted and threatened to 
kill him several months prior to 
homicide was inadmissible. 

Ala.—Bryant v. State, 39 So.2d 657, 
252 Ala. 153. 

Evidence held sufficient 

(1) In general. 

U.S.—U. S. v. Bailey, C.A.Ind., 277 
F.2d 560—U. S. v. Williams, C.A 
III., 271 F.2d 434, certiorari denied 
Williams v. U. S., 80 S.Ct. 589, 361 
U.S. 961, 4 L.Ed.2d 543—U. S. v. 
Sears, C.A.I11., 248 F.2d 377, revers¬ 
ed without opinion on confession of 
error Sears v. U. S., 78 S.Ct. 534, 
355 U.S. 602, 2 L.Ed.2d 525—For¬ 
rester v. U. S., C.A.Ga., 210 F.2d 
923—Chin Gum v. U. S., C.C.A. 
Mass., 149 F.2d 575, motion denied 
150 F.2d 765. 

U. S. v. Gondron, D.C.Tex., 159 F. 
Supp. 691. 

Ala.—Dennison v. State, 66 So.2d 552, 
259 Ala. 424—Smith v. State, 24 So. 
2d 546, 247 Ala. 354. 

Jemison v. State, App., 120 So. 
2d 748, certiorari stricken 120 So. 
2d 751, 270 Ala. 589—Brown v. 
State, 74 So.2d 273, 37 Ala.App. 516, 
affirmed 74 So.2d 277, 261 Ala. 696. 
Ariz.—State v. Little, 350 F.2d 756, 
87 Ariz. 295—Garcia v. State, 229 
P. 103, 26 Ariz. 697. 

Cal.—People v. Pendarvis, App., 2 
Cal.Rptr. 824—People v. Crosby, 
292 P.2d 922, 139 CA.2d 101—Peo¬ 
ple v. Mandell, 202 P.2d 348, 90 
C.A.2d 93. 

Fla.—Larmon v. State, 88 So. 471, 81 
Fla. 553. 

Ga.—Wallace v. State, 51 S.E.2d 395, 
204 Ga. 676—Emmett v. State, 25 
S.E.2d 9, 195 Ga. 517, certiorari de¬ 
nied 64 S.Ct. 76, 320 U.S. 774, 88 
L.Ed. 1068—McKibben v. State, 2 S. 
E.2d 101, 187 Ga. 651—Williams v. 
State, 119 S.E. 614, 156 Ga. 285. 

Trammell v. State, 82 S.E.2d 888, 
90 Ga.App. 357. 

Idaho.—State v. Nolan, 169 P. 295, 
31 Idaho 71. 

Ill.—People v. Polk, 167 N.E.2d 185, 
19 I11.2d 310—People v. Judkins, 
140 N.E.2d 663, 10 I11.2d 445. 

Iowa.—State v. Marcus, 34 N.W.2d 
179, 240 Iowa 116—State v. Jones, 
10 N.W.2d 526, 233 Iowa 843—State 
v. Taylor, 192 N.W. 294, 196 Iowa 
1015. 

Ky.—Ingram v. Commonwealth, 96 
S.W.2d 1017, 265 Ky. 323. 

La.—State v. Jones, 98 So.2d 185, 233 
La. 775. 

Minn.—State v. Hopfe, 82 N.W.2d 
681, 249 Minn. 464. 


Miss.—Dixon v. State, 143 So. 855, 
164 Miss. 540. 

Mo.—State v. Evans, 237 S.W.2d 149. 
Neb.—Miller v. State, 100 N.W.2d 876, 
169 Neb. 737. 

N.J.—State v. Hauptmann, 180 A. 
809, 115 N.J.Law 412, certiorari de¬ 
nied Hauptmann v. State of New 
Jersey, 56 S.Ct. 310, 296 U.S. 649, 
80 L.Ed. 461. 

N.M.—State v. Johnson, 21 P.2d 813, 
37 N.M. 280, 89 A.L.R. 1368. 

Okl.—I Sears v. State, 156 P.2d 145, 79 
Okl.Cr. 437. 

Tex.—Campbell v. State, Cr., 329 S. 
W.2d 875—Mays v. State, 304 S.W. 
2d 118, 165 Tex.Cr. 123—Robinson 
v. State, 293 S.W.2d 781, 163 Tex. 
Cr. 499—Allen v. State, 264 S.W. 
2d 723, 159 Tex.Cr. 463. 

Wash.—State v. Beard, 269 P. 1051, 
148 Wash. 701. 

(2) To identity blood specimen. 
Iowa.—State v. Werling, 13 N.W.2d 

318, 234 Iowa 1109. 

(3) Where robbery indictment de¬ 
scribed pistol taken from victim as 
“Victory’' pistol and all witnesses so 
described it and identified pistol in¬ 
troduced in evidence as that taken 
by accused, admitting such pistol 
held not error, although it had trade¬ 
mark with word “Victor.” 

Ala.—Rodgers v. State, 171 So. 386, 
27 Ala.App. 288. 

Evidence held insufficient 

(1) In general. 

Cal.—People v. Morgan, 321 P.2d 873, 
157 C.A.2d 756—People v. Smith, 
203 P. 816, 55 C.A. 324. 

People v. Lieber, 304 P.2d 869, 
146 C.A.2d Supp. 910. 

D.C.—Smith v. U. S., 157 F.2d 705, 
81 U.S.App.D.C. 296. 

Ill.—People v. Nelson, 196 N.E. 726, 
360 Ill. 562. 

La.—State v. Martinez, 57 So.2d 888 , 
220 La. 899, certiorari denied Mar¬ 
tinez v. State of Louisiana, 73 S. 
Ct. 58, 344 U.S. 843, 97 L.Ed. 656. 
Me.—State v. Cox, 23 A.2d 634, 138 
Me. 151. 

Mo.—State v. Smith, 209 S.W.2d 138, 
357 Mo. 467. 

Mont.—State v. Elmore, 247 P.2d 488, 
126 Mont. 232. 

Or.—State v. Story, 301 P.2d 1043, 
208 Or. 441. 

Tex.—Smith v. State, 292 S.W. 877, 
106 Tex.Cr. 434. 

Wash.—State v. Faslck, 270 P. 123, 
149 Wash. 92, reheard 274 P. 712, 
149 Wash. 92. 

(2) In prosecution for mailing ob¬ 
scene matter, admission of particu¬ 
lar obscene picture, allegedly re¬ 
ceived by a named witness, was re¬ 
versible error, as respects count al¬ 
leging mailing matter to such wit¬ 
ness, where witness testified merely 
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that similar pictures were in en¬ 
velope received by him. 

U.S.—Ross v. U. S., C.C.A.Cal., 103 
F.2d 600. 

(3) Exclusion of vial of campho¬ 
rated oil, offered in arson case to 
account for smell of oil, held not 
error, it not being shown to have 
been in possession of occupant. 

Cal.—People v. Kasparoff, 270 P. 398 
94 C.A. 7. 

Proof that stain is blood 

(1) As a foundation for the Intro¬ 
duction of articles alleged to be 
blood-stained, it has been held neces¬ 
sary to show that chemical tests had 
been made to deteimine whether the 
stains were blood. 

Ala.—Hand v. State, 159 So. 275, 26 
Ala.App. 317. 

(2) On the other hand, it has been 
held that such an article is admis¬ 
sible upon positive identification of 
the stain as blood by an expert, and, 
since the jury may decide for itself 
whether it Is blood, even where an 
expert testifies merely that the stain 
looks like blood. 

Cal.—People v. Sambrano, 91 P.2d 
221, 33 C.A.2d 200. 

(3) Where there Is a dispute as 
to the nature of the blood with which 
garments offered in evidence are 
stained, the garments are admissible 
without a scientific test having been 
made to determine whether it is 
human or animal blood, although 
such a test should be made wherever 
possible. 

Miss.—Hunter v. State, 102 So. 282, 
137 Miss. 276. 

36.5 Cal.—People v. Cullen, 234 P.2d* 
1, 37 C.2d 614. 

People v. Eddy, 268 P.2d 47, 123. 
C.A.2d 826. 

“It is not necessary that such ob¬ 
jects be positively identified. It is. 
sufficient if they are recognized as. 
similar or bear a sufficient resem¬ 
blance to remove the elements of' 
mere speculation and surmise." 

Cal.—People v. White, 112 P.2d 60, 61,. 
44 C.A.2d 183. 

Objeot introduced for purpose of 11-. 
lustration 

Cal.—People v. Player, 327 P.2d 83, 
161_ C.A.2d 360—People v. Aguirre,. 
322 P.2d 478, 158 C.A.2d 304. 

'36.10 Cal.—People v. Crosby, 292 P. 
2d 922, 925, 139 C.A.2d 101. 

“It is sufficient if . . . [the ■ 

articles] are recognized as similar." 
Cal.—People v. Crosby, supra. 

36.15 Cal.—People v. Cullen, 234 P. 
2d 1, 37 C.2d 614. 

36.20 Mo.—State v. Johnson, 286 S.- 
W.2d 787. 
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the weight rather than to the admissibility of the 
articles in question. 37 

It is further necessary and sufficient, as a gen¬ 
eral rule, that it be shown 38 prima facie 39 that the 
articles exhibited are in substantially the same con- 
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dition as when the crime was committed, and that 
there has been no such substantial change in the ar¬ 
ticles as to render the evidence misleading. How¬ 
ever, it has been held that the state is not required to 
negative change of condition and appearance in the 


37 . Cal.—People v. Malouf, 287 P.2d 
834, 135 C.A.2d 697—People v. Man- 
dell , 202 P.2d 348, 90 C.A.2d 93- 
People v. Zamorra, 152 P.2d 180, 
66 C.A.2d 166—People v. White, 112 
P.2d 60, 44 C.A.2d 183—People v. 
Rodriquez, 88 P.2d 217, 31 C.A.2d 
524—People v. Ahern, 206 P. 93, 56 

C.A. 572. 

D.C.—Morton v. U. S., 147 F.2d 28, 79 
U.S.App.D.C. 329, certiorari denied 
65 S.Ct. 1015, 324 U.S. 875, 89 L.Ed. 
1428. 

Hawaii.—Territory v. Witt, 27 Ha¬ 
waii 177. 

Iowa.—State v. Shilinsky, 81 N.W.2d 
444, 248 Iowa 596—Corpus Juris 
Secundum cited in State v. Bales, 
68 N.W.2d 95, 96, 246 Iowa 446, cer¬ 
tiorari denied 76 S.Ct. 840, 351 U.S. 
941, 100 L.Ed. 1468. 

La.—State v. Wilson, 46 So.2d 738, 
217 La. 470, affirmed 71 S.Ct. 611, 
341 U.S. 901, 95 L.Ed. 1341, rehear 
ing denied 71 S.Ct. 801, 341 U.S. 
934, 95 L.Ed. 1362—State v. Cole¬ 
man, 114 So. 92, 164 La. 449. 

Mass.—Commonwealth v. Parrotta, 
55 N.E.2d 456, 316 Mass. 307. 
N.H.—State v. Small, 102 A. 883, 78 
N.H. 525. 

Okl.—Gouard v. State, Cr., 335 P.2d 
920. 

R.I.—State v. Blood, 37 A.2d 452, 70 

R. I. 85. 

Tex.—McNeil v. State, 154 S.W.2d 
653, 142 Tex.Cr. 374—Bell v. State, 
93 S.W.2d 407, 130 Tex.Cr. 236— 
Johnson v. State, 1 S.W.2d 896, 108 
Tex.Cr. 499—McKenzie v. State, 
258 S.W. 832, 96 Tex.Cr. 564. 

W.Va.—State v. Painter, 63 S.E.2d 
86, 135 W.Va. 106—State v. Mc- 
Donie, 109 S.E. 710, 89 W.Va. 185. 

Lack of positive identification af¬ 
fects the weight of the article or 
substance as evidence, rather than 
its admissibility. 

Iowa.—State v. Gates, 67 N.W.2d 579, 
246 Iowa 344. 

Mass.—Commonwealth v. Parrotta, 
55 N.E.2d 456, 316 Mass. 307. 

Okl.—Peoples v. State, Cr., 270 P.2d 
380—Hooper v. State, 160 P.2d 942, 
81 Okl.Cr. 158. 

Showing reasonable connection 
Exhibit found at such time and 
place as to furnish reasonable 
grounds to connect it in some way 
with the crime is competent for 
whatever it is worth, the jury con¬ 
sidering the doubt as to its positive 
identity. 

Ky.—Abshire v. Commonwealth, 286 

S. W. 1049, 215 Ky. 734. 


Lapse of time before finding of 

exhibit goes to the weight rather 
than the admissibility thereof. 

Mass.—Commonwealth v. Simpson, 
13 N.E.2d 939, 300 Mass. 45, certio¬ 
rari denied Simpson v. Common¬ 
wealth of Massachusetts, 58 S.Ct. 
950, 304 U.S. 565, 82 L.Ed. 1531. 
Okl.—Kelly v. State, 3 P.2d 244, 52 
Okl.Cr. 125. 

Or.—State v. Hecker, 221 P. 808, 109 
Or. 520. 

38. U.S.—Gallego v. U. S., C.AAriz., ! 
276 F.2d 914—U. S. v. S. B. Penick 
& Co., C.C.A.N.Y., 136 F.2d 413- 
Weaver v. U. S., C.CjLNeb., Ill F. 
2d 603—Boyd v. U. S., C.C.A.Cal„ 
30 F.2d 900. ] 

Ala.—Dennison v. State, 66 So.2d 552, i 
259 Ala 424. 

Brown v. State, 74 So.2d 273, 37 
Ala-App. 516, affirmed 74 So.2d 277, 
261 Ala 696—Waller v. State, 2b 
So.2d 815, 32 AlaApp. 586. 

Ariz.—State v. Price, 265 P.2d 444, 
76 Ariz. 385. 

Ga.—Williams v. State, 119 S.E. 614, 
156 Ga 285. 

HI.—People v. Cash, 157 N.E. 76, 326 
Ill. 104. 

Iowa.—State v. Jones, 10 N.W.2d 526, 
233 Iowa 843—State v. Weltha, 292 
N.W. 148, 228 Iowa 519. 

Kan.—State v. Elftman, 226 P. 795, 
116 Kan. 214. 

Ky.—McElwain v. Commonwealth, 
170 S.W.2d 3, 293 Ky. 677. 

Md.—Murphy v. State, 40 A.2d 239, 
184 Md. 70. 

Minn.—State v. Hopfe, 82 N.W.2d 
681, 249 Minn. 464. 

Mo.— Corpus Juris Secundum cited in 

State v. Myers, 172 S.W.2d 946, 952, 
351 Mo. 332. 

Pa—Commonwealth v. Greenberg, 17 
A.2d 698, 143 Pa.Super. 203. 

Tex.—Messimer v. State, 222 S.W. 

583, 87 Tex.Cr. 403. 

16 C.J. p 618 note 18. 

Slight changes do not render the 
article inadmissible. 

Ill.—People v. Wallage, 186 N.E. 540, 
353 Ill. 95. 

N.J.—State v. Hauptmann, 180 A. 
809, 115 N.J.Law 412, certiorari 
denied Hauptmann v. State of New 
Jersey, 56 S.Ct, 310, 296 U.S. 649, 
80 L.Ed. 461. 

Ordinarily, prelim inary question is 
whether the thing offered is in sub¬ 
stantially the same condition as it 
was at the time in question. 

Vt.—State v. Teitle, 90 A,2d 562, 117 
Vt 190. 


Question of reasonable probability 
Md.—Nixon v. State, 105 A.2d 243, 
204 Md. 475. 

Preliminary proof required 
Md.—Nixon v. State, supra. 
Continued custody or preservation of 
articles held shown 
U.S.—U. S. v. S. B. Penick & Co., C.C. 
A.N.Y., 136 F.2d 413. 

U. S. v. Marks, D.C.Conn., 32 F. 
Supp. 459. 

Ala.—Cauley v. State, 36 So.2d 347, 
33 Ala.App. 557, certiorari denied 
36 So.2d 354, 251 Ala. 163. 

Ariz.—State v. Guerrero, 120 P.2d 
798, 58 Ariz. 421. 

La.—State v. Leming, 46 So.2d 262, 
217 La. 257. 

Chain of custody or possession held 
shown 

Cal.—People v. Crosby, 292 P.2d 922, 
139 C.A.2d 101. 

Tex.—Williams v. State, Cr., 317 S. 
W.id 537. 

Pact that article has not been in 
official custody for a number of days 
held not to prevent admission. 

Ohio.—State v. McLean, App., 49 N. 

E.2d 778. 

Substantial change held shown 

Vt.—State v. Teitle, 90 A.2d 562, 117 
Vt. 190. 

Change explained 

In arson prosecution, admission of 
candle was held not reversible error, 
although it was not in same condi¬ 
tion at trial as when found, where 
change in condition was satisfactori¬ 
ly explained and original condition 
fully pointed out. 

Minn.—State v. Zemple, 264 N.W. 587, 
196 Minn. 159. 

Identifying tag 

Accused cannot complain of the in¬ 
troduction of an article in the con¬ 
dition in which it was found, on the 
ground that an Identifying tag at¬ 
tached thereto by the officers who 
found it had been since removed. 
Tex.—Powell v. State, 114 S.W.2d 894, 
134 Tex.Cr. 244. 

Necessity dependent on purpose of 
offer 

Accused’s coat, which had been in¬ 
troduced for purpose of identifica¬ 
tion, was held inadmissible for in¬ 
spection of weeds and burrs there¬ 
on, without preliminary testimony 
eliminating possibility of their at¬ 
tachment after police took coat. 

Md.—Blake v. State, 145 A. 185, 157 
Md. 75. 

39. Mont.—State v. Wong Fong, 241 
P. 1072, 75 Mont 8L 
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absence of any claim 40 or evidence 41 that they have, 
or may have, been altered or interfered with, and, 
further, that asserted discrepancies go rather to the 
weight of the evidence than to the admissibility of 
the exhibits. 41 - 5 In each case, the trial judge, be¬ 
fore he admits the article in evidence, must be satis¬ 
fied that in reasonable probability the article has not 
been changed in important respects. 41 * 10 

It is not essential to establish the ownership of 
articles identified as having been found at or near 
the scene of the crime and constituting part of the 
res gestae or locus in quo. 42 An article otherwise 
admissible is not rendered inadmissible because it 
tends to show accused guilty of another crime. 43 It 
is not error to permit the assembling and arranging 
in the courtroom of the furniture which was in the 
room where the crime was committed; 44 but matters 
of this kind rest largely in the discretion of the trial 
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judge, 45 who in a proper case may refuse to per¬ 
mit his courtroom to be littered with cumbrous 
structures that should be represented by maps, dia¬ 
grams, or photographs. 46 

Signs of injury, stains, or defacements in articles 
offered in evidence must be shown to be attributable 
to, or connected with, the alleged crime. 46 * 5 

b. Stolen Property 

Stolen property, If sufficiently Identified and connected 
wfth the theft and with the accused, may be admissible 
In evidence. 

Except when the exhibition will serve no useful 
purpose, and may, because of its character, inflame 
the minds of the jury, 47 stolen property found in 
the possession of accused, or an accomplice or prin¬ 
cipal, or traceable back to his possession, is admis¬ 
sible in evidence to show the theft 48 or criminal 


40. Ariz.—Garcia v. State, 229 P. 
103, 26 Ariz. 597. 

Iowa.—State v. Leib r 201 N.W. 29, 
198 Iowa 1315. 

41. La.—State v. Harvey, 106 So. 
28, 159 La. 674, error dismissed 
Harvey v. State, 47 S.Ct. 20, 273 
U.S. 635, 71 L.Ed. 815. 

Mo.—State v. Mayberry, 272 S.W.2d 
236. 

41.5 U.S.—U. 8. v. S. B. Penick & 
Co., C.CA.N.Y., 136 F.2d 413. 

41.10 U.S.—Gallego v. U. S., C.A. 
Ariz., 276 F.2d 914—U. S. v. S. B. 
Penick & Co.. C.CA.N.Y., 136 F.2d 
413, 415. 

'There is no hard and fast rule 
that the prosecution must exclude 
all possibility that the article may 
have been tampered with.’* 

U.S.—U. S. v. S. B. Penick & Co., 
supra. 

Factor* to be considered in making- 
determination of whether physical 
object connected with commission of 
a crime is in substantially the same 
condition as when crime was com¬ 
mitted, so that it may be admitted in 
evidence, are nature of article, cir¬ 
cumstances surrounding its preset 
vation and custody, and likelihood of 
intermeddlers tampering with it. 
U.S.—Gallego v. U. S. f CJLAriz., 276 
F.2d 914—U. S. v. S. B. Penick & 
Co., C.OA.N.Y., 136 F.2d 413. 
Question of chain of custody of ev¬ 
idence is one of reasonable probabil¬ 
ity that no tampering occurred. 

Md.—Breeding v. State, 151 A.2d 743, 
220 Ma. 193. 

Discretion held not abused in de¬ 
termining that showing as to identifi¬ 
cation and nature of contents was 
sufficient to warrant reception of ar¬ 
ticle in evidence. 

U.S.—Gallego v. U. S., C. A Ariz., 276 
F.2d* 914. 


Repackaging' of article held not to 
render it inadmissible. 

Ala.—Jemison v. State, App., 120 So. 
2d 748, certiorari stricken 120 So. 
2d 751, 270 Ala.App. 589. 

Repair of article held not to ren¬ 
der it inadmissible. 

Tex.—Grimes v. State, 225 S.W.2d 
978, 154 Tex.Cr. 199. 

42. Ala.—Miller v. State, 107 So. 

226, 21 AJa.App. 261—Mann v. 

State, 103 So. 604, 20 Ala.App. 540. 

La.—State v. Genna, 112 So. 655, 163 
La. 701, certiorari denied Genna 
v. State of Louisiana, 48 S.Ct. 22, 
275 U.S. 522, 72 L.Ed. 405—State 
v. Brasseaux, 112 So. 650, 163 La. 
686 , certiorari denied Genna v. 
State of Louisiana, 48 S.Ct. 22, 
275 U.S. 522, 72 L.Ed. 405. 

Mich.—People v. Best, 187 N.W. 393, 
218 Mich. 141. 

43. U.S.—U. S. v. Montalvo, CA.N. 
Y., 271 F.2d 922, certiorari denied 
Montalvo v. U. S. f 80 S.Ct. 589, 
361 U.S. 961, 4 L.Ed.2d 543. 

N.J.—State v. Catania, 134 A- 110, 
102 N.J.Law 569. 

Wash.—State v. Edelstein, 262 P. 622, 
146 Wash. 221. 

44. Tenn.—Hughes v. State, 148 S. 

, W. 543, 125 Tenn. 40, Ann.Cas. 

1913D, 1262. 

Substantial accuracy in reproduc¬ 
ing relative evidentiary conditions of 
room where homicide was committed 
is sufficient. 

Vt.—State v. Winters, 145 A, 413, 102 
Vt. 36. 

45. Tenn.—Hughes v. State, 148 S. 
W. 543, 126 Tenn. 40, Ann.Cas. 
1913D, 1262. 

Vt.—State v. Winters* 145 A. 413, 102 
Vt. 36. 

46. Tenn.—Hughes v. State, 148 S. 
W. 543, 126 Tenn. , 40, AnmCas. 
1913D, 1262. 


46.5 Ala.—Waller v. State, 28 So.2d 
815, 32 Ala.App. 586. 

47. Tex.—Hooton v. State, 108 S.W. 
651, 53 Tex.Cr. 6. 

48. U.S.—'U. S. v. Winters, C.C.A.N. 
Y., 158 F.2d 674—Thomas v. U. S., 
C.C.A.W.Va., 11 F.2d 27. 

Cal.—People v. Harsch, 112 P.2d 654, 
44 C.A.2d 572. 

D.C.—Jackson v. U. S., Mun.App., 146 
A.2d 577. 

Ga.—Harris v. State, 13 S.E.2d 459, 
191 Ga. 555. 

Manners v. State, 13 S.E.2d 89, 
64 Ga-App. 332. 

Hawaii.—Territory v. Witt, 27 Ha¬ 
waii 177. 

Ill.—People v. Stanton, 158 N.E.2d 47, 
16 I11.2d 459—People v. Robinson, 
139 N.E. 599, 308 111. 398—People v. 
Foster, 123 NJS. 634, 288 Ill. 371- 
People v. Clement, 121 NJS. 213, 285 
Ill. 614. 

Iowa.—State v. Fisk, 83 N.W.2d 581, 
248 Iowa 970—State v. Bige, 198 
N.W. 510, 198 Iowa 573. 

Kan.—State v. Teter, 303 P.2d 164, 
180 Kan. 219. 

Mass.—Commonwealth v. Norton, 161 
N.E.2d 766—Commonwealth v. 
Locke, 138 N.E.2d 359, 335 Mass. 
106—Commonwealth v. Parrotta, 
55 N.E.2d 456, 316 Mass. 307. 

Mo.—State v. Gyngard, 333 S.W.2d 
73—State v. Knox, 320 S.W.2d 592 
—State v. Carson, 286 S.W.2d 750 
—Corpus Juris Secundum cited In 
State v. Smith, 209 S.W.2d 138, 141, 
357 Mo. 467—State v, Huff, 181 S. 
W.2d 513, 352 Mo. 1161—State v. 
Mangercino, 30 S.W.2d 763, 325 Mo. 
794. 

N.J.—State v. Geiger, 28 A.2d 57, 129 
N.J.Law 13, affirmed 30 A2d 406, 
129 N.J.Law 518, 31 A.2d 42. 

Ohio.—Romeo v. State, 177 NJJ. 483, 
3$ Ohio App. 209. 



22A C.J.S. 


CRIMINAL LAW § 709 

receiving 49 thereof by accused, provided a proper positively and indisputably describe the article;® 0,5 

foundation is laid, 49 - 5 and provided it is sufficiently if it is sufficiently described to justify its admission, 

identified as the stolen property and as having been the lack of positive identification affects not the com- 
in the possession of accused.so petency, but the weight, of the evidence.50-10 The 

It is not necessary that such identification should weight of the identifying evidence is a matter to be 


Tex.—Lucio v. State, 174 S.W.2d 234, 
146 Tex.Cr. 278. 

Utah.—State v. Crowder, 197 P.2d 
917, 114 Utah 202. 

Wash.—State v. Barry, 264 P.2d 233, 
43 Wash.2d 807—State v. Baird, 93 
P.2d 409, 200 Wash. 227—State v. 
Gunkel, 63 P.2d 376, 188 Wash. 528. 
Wyo.—State v. Costin, 28 P.2d 782, 
46 Wyo. 463. 

36 C.J. p 880 note 90. 

Stolen animals see infra § 717. 

Admission held within discretion of 
oourt 

Iowa.—State v. Shilinsky, 81 N.W.2d 
444, 242 Iowa 596. 

Property reported to police as stolen 
Ariz.—State v. Hull, 132 P.2d 436, 60 
Ariz. 124. 

Article stolen nine days before find¬ 
ing* in accused’s possession 

Md.—Debinski v. State, 71 A.2d 460, 
194 Md. 365. 

Only in trial hy court of general 
jurisdiction authorized to hear and 
determine criminal cases may evi¬ 
dence such as exhibition to jury of 
allegedly stolen cow displaying al¬ 
tered brand be introduced. 

Nev.—State v. Merritt, 212 P.2d 706, 
66 Nev. 380. 

Part of stolen goods 

In a prosecution for theft of 
eighty cross-ties, accused cannot 
complain of ruling of court allowing 
one of the cross-ties to be brought 
into court and exhibited to the jury 
without all of them being brought 
in, the purpose of bringing in one 
being to show how the original 
branding had been defaced, especial¬ 
ly where the court offered to let the 
accused have all of the cross-ties 
brought in and exhibited to the jury 
if he so desired, although the court 
remarked that "he was not going to 
convert his courtroom into a lumber 
yard." 

La.—State v. Hutchins, 90 So. 410, 149 
La. 1077. 

49. U.S.—Shewitz v. U. S., C.C.A. 
Mich., 293 F. 581. 

Ala.—Leverett v. State, 93 So. 347, 
18 Ala.App. 578. 

Cal.—People v. Knott, 126 P.2d 375, 52 
C.A.2d 439. 

49.5 Proper foundation held laid 

Cal.—People v. Mackey, 340 P.2d 688, 
171 C.A.2d 513. 

50. Ala.—Carter v. State, 60 So.2d 4, 
35 Ala-App. 530. 

Cal.—People v. Cohn, 211 P.2d 375, 
94 C.A.2d 630. 


Ill.—People v. Prall, 145 N.E. 610, 
314 Ill. 518. 

Iowa.—State v. Sigman, 261 N.W. 538, 
220 Iowa 146—State v. Walker, 185 
N.W. 619, 192 Iowa 823. 

Mo.—State v. Johnson, 286 S.W.2d 
787—State v. Jordan, 235 S.W.2d 

379— State v. Gregory, 127 S.W.2d 
408, 344 Mo. 525. 

N.D.—State v. Hinesh, 228 N.W. 453, 
59 N.D. 29. 

Okl.—Gouard v. State, Cr., 335 P.2d 
920—Peoples v. State, Cr., 270 P.2d 

380— Hopper v. State, 160 P.2d 942, 
81 Okl.Cr. 158. 

Tex.—Crawford v. State, 292 S.W.2d 
123, 163 Tex.Cr. 358—Baird v. State, 
246 S.W.2d 192, 156 Tex.Cr. 644. 
Wyo.—State v. Costin, 28 P.2d 782, 46 
Wyo. 463. 

"Identification of visual evidence 
as the stolen property is one of the 
elements that must be shown in 
proving a foundation for the admis¬ 
sion of exhibits of property found 
in the possession of the accused.” 
Neb.—Reehle v. State, 285 N.W. 108, 
109, 136 Neb. 128. 

Possession of joint indictee 
Ga.—Carr v. State, 98 S.E.2d 231, 95 
Ga.App. 513. 

Mo.—State v. Stidham, 258 S.W.2d 
620. 

Unexplained possession by accused 

(1) Accused’s unexplained posses¬ 
sion of articles which had been stolen 
from an apartment two hours previ¬ 
ously was sufficient basis for admis¬ 
sion of such articles in evidence. 

Ill.—People v. Serritello, 53 N.E.2d 
581, 385 Ill. 554. 

(2) Evidence showing that whisky 
of same type and brand had been 
kept and served in clubhouse alleged¬ 
ly burglarized, together with circum¬ 
stances under which bottles of whis¬ 
ky were found in unexplained pos¬ 
session of accused near clubhouse in 
early morning of day of burglary, 
entitled such bottles to admission. 
Idaho.—State v. Love, 283 P.2d 925, 

76 Idaho 378. 

Article found near place of arrest 

Revolver which was part of pro¬ 
ceeds of robbery and was found near 
spot where defendants were appre¬ 
hended was admissible in evidence in 
prosecution for robbery. 

Ill.—People v. Mikka, 131 N.E.2d 79, 
7 Ill.2d 454, certiorari denied 76 S. 
Ct. 656, 350 U.S. 1009, 100 L.Ed. 871, 
certiorari denied 78 S.Ct. 1157, 357 
U.S. 910, 2 L.Ed.2d 1160. 
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Identification held sufficient 

U.S.—Thomas v. U. S., C.C.A.W.Va., 
11 F.2d 27. 

Shewitz v. U. S., C.C.A.MIch., 293 
F. 581. 

Ala.—Leverett v. State, 93 So. 347, 
18 Ala.App. 578. 

Cal.—People v. Cole, 306 P.2d 49, 148 
C.A.2d 25. 

Ga.—Yawn v. State, 94 S.E.2d 769, 94 
Ga.App. 400—'Townsend v. State, 71 
S.E.2d 738, 86 Ga.App. 459. 

Idaho.—State v. Poison, 339 P.2d 510, 
81 Idaho 147—State v. Huff, 57 P. 
2d 1080, 56 Idaho 652. 

Ill.—People v. Pers, 199 N.E. 812, 
362 Ill. 298—People v. Rembowicz, 
167 N.E. 797, 335 Ill. 604—People 
v. Foster, 123 N.E. 534, 288 Ill. 
371. 

Iowa.—State v. Gates, 67 N.W.2d 579, 
246 Iowa 344—State v. Abbott, 249 
N.W. 167, 216 Iowa 1340—State v. 
Smith, 202 N.W. 511, 200 Iowa 338. 

Ky.—Dawes v. Commonwealth, 281 S. 
W.2d 901—Wilson v. Common¬ 
wealth, 258 S.W.2d 497. 

Md.—Daniels v. State, 131 A.2d 267, 
213 Md. 90—Debinski v. State, 71 A. 
2d 460, 194 Md. 355. 

Mich.—People v. Thomas, 192 N.W. 
602, 221 Mich. 651. 

Miss.—Lee v. State, 112 So.2d 254, 236 
Miss. 716—Bester v. State, 77 So.2d 
270, 222 Miss. 706. 

Mo.—State v. Zammar, 305 S.W.2d 441 
—State v. Lord, 286 S.W.2d 737- 
State v. Murray, 280 S.W.2d 809— 
State v. McCormack, 263 S.W.2d 344 
—State v. Rohman, 261 S.W.2d 69 
—State v. Stidham, 258 S.W.2d 620 
—State v. Miller. 208 S.W.2d 194, 
357 Mo. 353. 

Neb.—Peterson v. State, 212 N.W. 
610, 115 Neb. 302. 

Okl.—Gouard v. State, Cr., 335 P.2d 
920—Peoples v. State, Cr., 270 P.2d 
380—Hopper v. State, 160 P.2d 942, 
81 Okl.Cr. 158. 

Tex.—Reynolds v. State, Cr., 311 S.W. 
2d 848—Wheeless v. State, 150 S. 
W.2d 806, 142 Tex.Cr. 68. 

Evidence held insufficient 

Mont.—State v. Elmore, 247 P.2d 488, 
126 Mont. 232. 

50.5 Okl.—Gouard v. State, Cr., 335 
P.2d 920—Peoples v. State, Cr., 270 
P.2d 380—Hooper v. State, 160 P.2d 
942, 81 Okl.Cr. 158. 

50.10 Mass.—Commonwealth v. Par- 
rotta, 55 N.E.2d 456, 316 Mass. 307. 

Okl.—Gouard v. State, Cr., 335 P.2d 
920—Peoples v. State, Cr., 270 P.2d 
380—Hopper v. State, 160 P.2d 942, 
81 Okl.Cr. 158. 
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considered by the jury, 51 and such property may be 
admitted for such purposes even where the evidence 
tending to show possession by accused is exceed¬ 
ingly slight. 52 

Although it is not connected with accused, any 
property identified as part of the property stolen 
in the same transaction may nevertheless be ad¬ 
mitted for the purpose of establishing the theft, 53 
or to show the ownership 54 or value 55 of the prop¬ 
erty involved. Furthermore, such stolen articles, 
even where they are not the subject matter of the 
crime charged in the indictment, are admissible to 
show circumstances attending the theft 56 or crim¬ 
inal receiving 57 of the articles on which the indict¬ 
ment is based, or the circumstances attending the 
commission of some other crime charged. 58 

In a prosecution for receiving stolen goods, it 


22A C.J.S. 

is not necessary that any of the stolen goods alleged 
to have been received be introduced in evidence. 58 ^ 

§ 710. -Property of Accused Generally 

Property sufficiently identified and shown to belong 
to the accused or to have come from hfs possession, and 
which throws light on the crime or serves to connect 
the accused with it, is admissible. The accused may be 
permitted to introduce property belonging to him to im¬ 
peach prosecution witnesses. 

Property found at or near the scene of the crime, 
and concerning which there is evidence showing or 
tending to show its ownership or possession by ac¬ 
cused when the crime was committed, may be exhib¬ 
ited to the jury, 59 as may any property sufficiently 
identified which throws light on the crime or con¬ 
nects accused with it, and is shown to have come 
from his possession or to have been found on his 
premises, 60 or, there being sufficient evidence to im- 


51. Hawaii.—Territory v. Witt, 27 
Hawaii 177. 

Idaho.—State v. Huff, 57 P.2d 1080, 
56 Idaho 652. 

La.—State v. Richey, 107 So. 484, 
160 La. 667. 

Mo.—State v. Stephens, 8 S.W.2d 3. 
Wash.—State v. Claassen, 230 P. 825, 
131 Wash. 598. 

52. Ind.—Smith v. State, 10 N.E.2d 
899, 212 Ind. 605. 

53. Colo.—Burnham v. People, 93 P. 
2d 899, 104 Colo. 472. 

Fla.—Brown v. State, 184 So. 777, 
135 Fla. 90. 

Mo.—State v. Ball, 14 S.W.2d 638, 
321 Mo. 1171. 

Tex.—McCall v. State, 99 S.W.2d 302, 
131 Tex.Cr. 447. 

54. Tex.—McCall v. State, supra. 
Wyo.—State v. Costin, 28 P.2d 782, 

46 Wyo. 463. 

55. Wyo.—State v. Costin, 28 P.2d 
782, 46 Wyo. 463. 

Admissibility of other goods 
Where the pieces of silk found 
in accused’s possession were not put 
in evidence, or their absence ac¬ 
counted for, it was error to allow 
a piece of silk from bolt found on 
person of the one who stole when 
he was arrested to be made an ex¬ 
hibit. 

Ill.—People v. Schallman, 113 N.E. 
113, 273 111. 564. 

56. Ariz.—Taylor v. State, 277 P. 
978, 35 Ariz. 317. 

Ill.—People v. Jennings, 131 N.E. 619, 
298 Ill. 286. 

Wash.—State v. Parsons, 237 P. 497, 
135 Wash. 353. 

57. Ind.—Wertheimer v. State, 169 
N.E. 40, 201 Ind. 572, 68 A.L.R. 
178. 

58. N.J.—State v. Neary, 148 A. 608, 
106 N.J.Law 104. 


Motive 

Iowa.—State v. King, 197 N.W. 981, 
198 Iowa 325—State v. Browman, 
182 N.W. 823, 191 Iowa 608. 

58.5 Ind.—Holler v. State, 38 N.E.2d 
242, 219 Ind. 303. 

59. U.S.—U. S. v. Nirenberg, C.A.N. 
Y., 242 F.2d 632, certiorari denied 
Nirenberg v. U. S., 77 S.Ct. 1405, 
354 U.S. 941, 1 L.Ed.2d 1539—Rubio 
v. U. S., C.C.A.Cal., 22 F.2d 766, 
certiorari denied 48 S.Ct. 213, 276 
U.S. 619, 72 L.Ed. 734. 

Ark.—Bailey v. State, 302 S.W.2d 
796, 227 Ark. 889, certiorari denied 
Bailey v. State of Arkansas, 78 S. 
Ct. 77, 355 U.S. 851, 2 L.Ed.2d 59. 
Colo.—Brown v. People, 210 P.2d 837, 
120 Colo. 493. 

Ill.—People v. Fitzpatrick, 194 N.E. 
545, 359 Ill. 363. 

La.—State v. Knox, 107 So.2d 719, 236 
La. 461, certiorari denied Knox v. 
State of Louisiana, 79 S.Ct. 884, 359 
U.S. 970, 3 L.Ed.2d 837. 

Mo.—State v. Washington, 335 S.W. 
2d 23. 

N.J.— Corpus Juris Secundum quoted 
in State v. Martinek, 79 A. 2d 697, 
698, 12 N.J.Super. 320. 

State v. Childs, 126 A. 678, 3 N.J. 
Misc. 3. 

16 C.J. p 618 note 28. 

Corroboration of confession 
Where accused, in extrajudicial 
confession, admitted that articles 
found at scene of crime belonged to 
him or to his accomplices, articles 
were admissible in corroboration of 
the confession, and it was not nec¬ 
essary to lay a predicate for their 
admission as for separate confes¬ 
sions. 

Ala.—Blackburn v. State, 88 So.2d 
199, 38 Ala.App. 143, certiorari de¬ 
nied 88 So.2d 205, 264 Ala. 694, va¬ 
cated on other grounds 77 S.Ct. 
1098, 354 U.S. 393, 1 L.Ed.2d 1423. 
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60. U.S.—U. S. v. Carminati, C.A.N. 
Y., 247 F.2d 640, certiorari denied, 
Carminati v. U. S., 78 S.Ct. 150, 355 
U.S. 883, 2 L.Ed.2d 113, and Gal- 
gano v. U. S., 78 S.Ct. 150, 365 U.S. 
883, 2 L.Ed.2d 113—Sanders v. V. 
S., C.A.N.M., 238 F.2d 145—U. S. v. 
Angel, C.A.I11., 201 F.2d 531—Bay¬ 
less v. U. S., C.A.Cal., 200 F.2d 113, 
certiorari denied 73 S.Ct. 788, 345 
U.S. 929, 97 L.Ed. 1359—Kelly v. 
U. S., C.C.A.N.J., 46 F.2d 286—Ray 
v. U. S. f C.C.A.Tenn., 10 F.2d 359. 

U. S. v. Lagow, D.C.N.Y., 66 F. 
Supp. 738, affirmed, C.C.A., 159 F.2d 
245, certiorari denied 67 S.Ct. 1750, 
331 U.S. 858, 91 L.Ed. 1865, rehear¬ 
ing denied 68 S.Ct. 32, 332 U.S. 785, 
92 L.Ed. 368. 

Ala.—White v. State, 31 So.2d 335, 
249 Ala. 501. 

Levert v. State, 42 So.2d 525, 34 
Ala.App. 523, reversed on other 
grounds 42 So.2d 532, 252 Ala. 308, 
certiorari denied 42 So.2d 534, 252 
Ala. 659—Bowman v. State, 27 So. 
2d 511, 32 Ala.App. 475, certiorari 
denied 27 So.2d 512, 248 Ala. 271. 

Ariz.— Corpus Juris cited in Terrasas 
v. State, 219 P. 226, 227, 25 Ariz. 
476. 

Cal.—People v. Williams, 347 P.2d 
665, 1 Cal.Rptr. 321. 

People v. Means, App., 3 Cal.Rptr. 
591—People v. Kitchens, 331 P.2d 
127, 164 C.A.2d 529—People v. 

Flores, 249 P.2d 66, 113 C.A.2d 813 
—People v. Clark, 38 P.2d 796, 2 
C.A.2d 743—People v. Ford, 253 P. 
966, 81 C.A. 449—People v. Lee, 252 
P. 763, 81 C.A. 49—-People v. Hat¬ 
field, 246 P. 95, 77 C.A. 212—Peo¬ 
ple v. Smith, 214 P. 468, 61 CA. 
259. 

Colo.—Wesner v. People, 250 P.2d 124, 
126 Colo. 400—Wolff v. People, 230 
P.2d 581, 123 Colo. 487. 

Conn.—State v. Tucker, 151 A.2d 876, 
146 Conn. 410. 
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plicate him, on the premises of a co-conspirator. 61 be put in evidence to illustrate the nature of his 
. possession or the use to which it has been subject- 

However, while it has been stated generally that e d, 63 such articles have been held inadmissible 

any article which is identified as coming from the where they have no tendency to prove the offense 

possession, or found in the dwelling, of accused may charged or to throw any light thereon. 63 


D.C.—Harvey v. U. S., 197 F.2d 594, 
91 U.S.App.D.C. 36. 

O’Neal v. U. S., Mun.App., 105 A. 
2d 739, affirmed 222 F.2d 411, 95 
U.S.App.D.C. 386. 

Ga.—Sides v. State, 99 S.E.2d 884, 213 
Ga. 482. 

Lumpkin v. State, 65 S.E.2d 184, 
83 Ga.App. 831—Garcia v. State, 182 
S.E. 526, 52 Ga.App. 80. 

Ill.—People v. Clement, 121 N.E. 213, 
285 Ill. 614. 

Ind.—Miller v. State, 6 N.E.2d 948, 
211 Ind. 317—Hall v. State, 159 
N.E. 420, 199 Ind. 592. 

Iowa.—State v. McHenry, 223 N.W. 
535, 207 Iowa 760—State v. Trum- 
bauer, 223 N.W. 491, 207 Iowa 
772—State v. Taylor, 192 N.W. 
294, 196 Iowa 1015—State v. Brow- 
man, 182 N.W. 823, 191 Iowa 608. 

Kan.—State v. Lohman, 41 P.2d 750, 
141 Kan. 366—State v. Wiswell, 
280 P. 780, 128 Kan. 659—State v. 
Elftman, 226 P. 795, 116 Kan. 214. 

Ky.—Jones v. Commonwealth, 60 S. 
W.2d 991, 249 Ky. 502. 

Mass.—Commonwealth v. O'Toole, 92 
N.E.2d 618, 326 Mass. 35—Com¬ 
monwealth v. Noxon, 66 N.E.2d 814, 
319 Mass. 495—Commonwealth v. 
Giacomazza, 42 N.E. 2d 506, 311 

Mass. 456—Commonwealth v. Ehr¬ 
lich, 33 N.E.2d 259, 308 Mass. 498- 
Commonwealth v. Millen, 194 N.E. 
463, 289 Mass. 441. 

Mich.—People v. Kotek, 11 N.W.2d 7, 
306 Mich. 408, certiorari denied Ko¬ 
tek v. State of Michigan, 65 S.Ct. 
312, 323 U.S. 790, 89 L.Ed. 630. 

Miss.—Page v. State, 44 So.2d 459, 
208 Miss. 347—Poore v. State, 37 
So.2d 3, 205 Miss. 528, suggestion of 
error overruled 37 So.2d 357, 205 
Miss. 528, certiorari denied and 
appeal dismissed 69 S.Ct. 656, 336 
U.S. 922, 93 L.Ed. 1084, rehearing 
denied 69 S.Ct. 810, 336 U.S. 947, 
93 L.Ed. 1104—Dixon v. State, 143 
So. 855, 164 Miss. 540. 

Mo.—State v. Jordan, 235 S.W.2d 
379— Corpus Juris Secundum cited 
in State v. Smith, 209 S.W.2d 138, 
141, 357 Mo. 467. 

Neb.— Corpus Juris Secundum cited 
in Sedlacek v. State, 25 N.W.2d 533, 
542, 147 Neb. 834, 169 A.L.R. 868— 
Simmons v. State, 197 N.W. 398, 111 
Neb. 644, certiorari denied Sim¬ 
mons v. Fenton, 45 S.Ct. 514, 267 
U.S. 696, 69 L.Ed. 1162. 

Nev.—State v. Fouquette, 221 P.2d 
404, 67 Nev. 505, certiorari denied 
Fouquette v. State of Nevada, 71 S. 
Ct. 799, 341 U.S. 933, 95 L.Ed. 1361, 
certiorari denied 72 S.Ct. 369, 342 
U.S. 928, 96 LJ3d. 69L 


N.J.—State v. Orecchio, 99 A.2d 595, 
27 N.J.Super. 484, affirmed 106 A.2d 
541, 16 N.J. 125—Corpus Juris Se¬ 
cundum quoted in State v. Marti- 
nek, 79 A.2d 697, 699, 12 N.J.Super. 
320. 

State v. Sage, 122 A. 827, 99 
N.J.Law 229. 

Ohio.—State v. Ames, App., 80 N.E.2d 
168, appeal dismissed 78 N.E.2d 48, 
149 Ohio St 192, and rehearing de¬ 
nied, App., 81 N.E.2d 238. 

Or.—State v. Karpenter, 250 P. 633, 
120 Or. 90, rehearing denied 251 
P. 307, 120 Or. 90. 

Pa.—Commonwealth v. Hall, 98 A.2d 
386, 173 Pa.Super. 285—Common¬ 
wealth v. Fisher, 70 A.2d 372, 166 
Pa.Super. 245—Commonwealth v. 
Beauman & Perlman, 78 Pa.Super. 
336. 

Tex.—Reese v. State, 151 S.W.2d 828, 
142 Tex.Cr. 254—White v. State, 131 
S.W.2d 968, 137 Tex.Cr. 481—Win¬ 
ston v. State, 256 S-W. 604, 96 Tex. 
Cr. 181. 

Wash.—State v. Green, 260 P.2d 343, 
43 Wash.2d 102—State v. Gunkel, 
63 P.2d 376, 188 Wash. 528—State 
v. Clark, 287 P. 18, 156 Wash. 543- 
State v. Kingsbury, 266 P. 174, 147 
Wash. 426. 

30 C.J. p 321 note 41. 

Stolen goods see supra § 709 b. 
Wearing apparel generally see infra 
§ 713. 

Identification 

“The chain of evidence tracing the 
possession of the exhibit from the 
accused to the final custody of the 
witness must be established.’' 

Iowa.—State v. Barton, 210 N.W. 551, 
552, 202 Iowa 530. 

Sufficiency of connection shown in¬ 
volves the weight rather than the ad¬ 
missibility of the property. 

Cal.—People v. Rodriquez, 88 P.2d 
217, 31 C.A.2d 524. 

Presence of accused when property 
is found is not essential. 

N.J.—State v. Neary, 148 A. 608, 106 
N.J.Law 104. 

Currency 

Fla.—Astrachan v. State, 28 So.2d 
874, 158 Fla. 457. 

Hotel keys 

In prosecution for burglary com¬ 
mitted in hotel rooms, admission of 
hotel keys taken from the person of 
accused at the time of his arrest was 
proper. 

Ala.—Avinger v. State, 195 So. 279, 29 
Ala.App. 161, certiorari denied 195 
So. 281, 239 Ala. 291. 
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Contraband 

(1) Where possession of an article 
constitutes the crime, the article 
may be admitted upon a showing of 
possession and of its being the arti¬ 
cle condemned by law. 

U.S.—Mullaney v. U. S„ C.C.A.Mont., 
82 F.2d 638—Gin Bock Sing v. U. 
S., C.C.A.Cal., 8 F.2d 976. 

Cal.—People v. Belli, 15 P.2d 809, 
127 C.A. 269. 

La.—State v. Normandale, 141 So. 
851, 174 La. 835. 

Or.—State v. Scott, 249 P. 817, 119 
Or. 446. 

(2) Possession of weapons and 

tools of crime see infra § 712; 

liquor and associated contraband see 
infra S 714. 

61. U.S.—Gerard v. U. S. f C.C.A.I11., 
61 F.2d 872. 

Ga.—-White v. State, 169 S.E. 499, 
177 Ga. 115. 

N.J.—Corpus Juris Secundum quoted 
in State v. Martinek, 79 A.2d 697, 
698, 12 N.J.Super. 320. 

Article not connected with ac¬ 
cused, found on premises of an al¬ 
leged co-conspirator, is not admis¬ 
sible to implicate him In the con¬ 
spiracy. 

Cal.—People v. Zoffel, 95 P.2d 160, 35 
OA.2d 215. 

62. Ga.—Union v. State, 66 S.E. 24, 
7 Ga»App. 27. 

63. Ill.—People v. Gilday, 183 N.E. 
573, 351 Ill. 11. 

Iowa.—State v. McHenry, 223 N.W. 
535, 207 Iowa 760. 

Minn.—State v. Stockton, 233 N.W. 

307, 181 Minn. 566. 

Tex.—'White v. State, 131 S.W.2d 968, 
137 Tex.Cr. 481. 

Wearing apparel generally see infra 
§ 713. 

Garments other than that allegedly 
stolen 

In prosecution for larceny, admis¬ 
sion into evidence of garments other 
than dress allegedly stolen, which 
were obtained in search of accused's 
automobile, was erroneous, where 
such garments were not proved to 
have been stolen property. 

Mo.—State v. Bray, App., 278 S.W.2d 
49. 

Eyeglasses 

Where there was testimony that 
neither of masked bandits perpe¬ 
trating armed robbery of theater 
wore glasses, glasses worn by ac¬ 
cused in courtroom could not be ad¬ 
mitted as the glasses regularly worn 
by him at the time of the robbery 
without first establishing that ac¬ 
cused regularly wore glasses at the 
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Introduction by accused . Accused is entitled to 
introduce property belonging to him to impeach tes¬ 
timony of prosecution witnesses; 64 but an article 
offered by accused which is not material to the is¬ 
sues, 65 or is not sufficiently identified, 65 * 5 is properly 
excluded. 

§ 711 . -Property of Injured Person Gen¬ 

erally 

Where they are shown to be connected or related to 
the crime, articles of the killed or injured person, found 
at the scene of the crime, or In or about the accused's 
possession, or elsewhere, are admissible In evidence. 

Articles belonging to the person injured or killed 
and found in the possession or in the dwelling of 
accused, 66 or shown to have been in his possession 67 
or in that of a person jointly accused with him, 67 - 5 
may be received in evidence, provided they are con¬ 
nected with the crime. 68 Likewise, where there is 
evidence showing their relation to the crime, it is 
proper to admit articles of the killed or injured 


person found at the scene of the crime 69 or else¬ 
where. 70 

§ 712. - Weapons and Instruments of 

Crime 

a. In general 

b. Showing connection with accused 

c. Showing connection with crime 

d. Weapons of victim or third person 

a. In General 

Weapons or other Instruments of crime which are 
so connected with the crime charged as to throw light 
thereon, or as to which It is reasonable to infer that they 
were used In committing it, are admissible, provided they 
are in substantially the same condition as at the time 
of the offense. A weapon or other Instrument of crime, 
the possession of which is an offense and which Is shown 
to have been in the accused's possession, is admissible. 

In general, weapons may be submitted to the senses 
of the jury; 70 - 60 instruments employed in the com¬ 
mission of a crime charged against an accused are 


time of the robbery either by testi¬ 
mony from the wearer himself or 
from some other witness competent 
and qualified to establish the fact. 
Mich.—People v. Sullivan, 287 N.W. 
567, 290 Mich. 414. 

64. U.S.—Rude v. U. S„ C.CLA.Colo., 
74 F.2d 673. 

Ala.— Corpus Juris Secundum quoted 
in Bailey v. State, 8 So.2d 202, 206, 
30 AlaA.pp. 374, certiorari denied 8 
So.2d 207, 242 Ala. 673. 

65. S.D.—State v. Murray, 207 N.W. 
454, 49 S.D. 429. 

Tex.—-Washburn v. State, Cr., 318 S. 
W.2d 627, certiorari denied Wash- 
hum v. Texas, 79 S.Ct. 876, 359 U.S. 
965, 3 Li.Bd.2d 834. 

Ala.— Corpus Juris Secundum quoted 

in Bailey v. State, 8 So.2d 202, 206, 
SO Ala.App. 374, certiorari denied 8 
So.2d 207, 242 Ala. 673. 

65.5 Tex.—Washburn v. State, Cr., 
318 S.W.2d 627, certiorari denied 
Washburn v. Texas, 79 S.Ct. 876, 
359 U.S. 965, 3 L.Ed.2d 834. 

66. Ala.—Frost v. State, 142 So. 427, 
225 Ala. 232. 

Cal.—People v. Doetschman, 159 P.2d 
418, 69 C.A.2d 486. 

Ga.—Williams v. State, 119 S.E. 614, 
156 Ga. 285. 

La.—State v. Genna, 112 So. 655, 163 
La. 701, certiorari denied Genna v. 
State of Louisiana, 48 S.Ct. 22, 275 
U.S. 522, 72 L.Ed. 405. 

Mass.—Commonwealth, v. Taylor, 100 
N.E.2d 22, 327 Mass. 641. 

N.J.—State v. Morehous, 117 A. 296, 
97 N.J.Law 285. 

Tex.—Warren v. State, 94 S.W.2d 
463, 130 Tex.Cr. 456—McKenzie v. 
State, 258 SW. 832, 96 Tex.Cr. 564. 
16 C.J. p 618 note 31—30 C.J, p 321 
note 40. 


Clothing see infra § 713 b. 

Stolen property see supra S 709 b. 

Focketbook or billfold 
Ark.—Grays v. State, 242 S.W.2d 701, 
219 Ark. 367. 

Fla—Williams v. State, 110 So.2d 
654, certiorari denied Williams v. 
Florida, 80 S.Ct. 102, 361 U.S. 847, 
4 L.Ed.2d 86. 

67. Mass.—Commonwealth v. Tay¬ 
lor, 100 N.E.2d 22, 327 Mass. 641. 

Nev.—State v. Fouquette, 221 P.2d 
404, 67 Nev. 505, certiorari denied 
Fouquette v. State of Nevada, 71 
S.Ct. 799, 341 U.S. 933, 95 L.Ed. 
1361, certiorari denied 72 S.Ct. 369, 
342 U.S. 928, 96 L.Ed. 691. 

Tex.—Warren v. State, 94 S.W.2d 463, 
130 Tex.Cr. 456. 

Purse 

Ark.—Bailey v. State, 302 S.W.2d 
796, 227 Ark. 889, certiorari denied 
Bailey v. State of Arkansas, 78 S. 
Ct. 77, 355 U.S. 851, 2 L.Ed.2d 59. 

67.5 Ga.—Jones v. State, 78 S.E.2d 
18, 210 Ga. 94. 

Focketbook 

Ga.—Jones v. State, supra. 

68. Ill.—People v. Doody, 175 N.E. 
436, 343 Ill. 194. 

69 . Mass.—Commonwealth v. Tay¬ 
lor, 100 N.E.2d 22, 327 Mass. 641. 

N.C.—State v, Rogers, 64 S.E.2d 572, 
233 N.C. 390, 28 A.L.R.2d 1104. 

Tex.—Williams v. State, 231 S.W. 
110, 89 Tex.Cr. 334. 

Bicycle on which decedent was rid¬ 
ing at time of collision with truck 
was admissible. 

Ala.—Jones v. State, 34 So.2d 483, 
33 Ala.App; 451. 
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Pocketbook 

S.C.—State v. Bullock, 111 S.E.2d 657, 
235 S.C. 356, certiorari denied Bul¬ 
lock v. South Carolina, 80 S.Ct. 
1243, 363 U.S. 807, 4 L.Ed.2d 1150. 
Purse 

Nev.—State v. Gambetta, 208 P.2d 
1059, 66 Nev. 317. 

Wallet and contents; identification 
card 

Vt.—State v. Goyet, 132 A.2d 623, 120 
Vt. 12. 

On body of deceased 

In a homicide case the dial of a 
watch found on the body of the de¬ 
ceased, and which indicates the time 
that it stopped running, is admissi¬ 
ble. 

Tex.—Satterwhite v. State, 177 S.W. 
959, 77 Tex.Cr. 130. 

70. Idaho.—State v. Johnston, 98 P. 

2d 628, 61 Idaho 87. 

Md.—Jones v. State, 52 A.2d 484, 188 
Md. 263. 

Tex.—Lee v. State, 161 SW.2d 290, 
144 Tex.Cr. 135. 

Vt.—State v. Orlandi, 170 A. 908, 106 
Vt. 165. 

70.50 Mo.—State v. Wynne, 182 S.W. 
2d 294, 353 Mo. 276. 

Without express reference to con. 
nection of the weapon offered with 
accused or the crime, in a number 
of cases the admission of weapons 
has been held not error. 

Ala.—Suttle v. State, 96 So. 90, 19 
Ala.App. 198. 

Ga.—Bradley v. State, 107 S.E. 254, 
151 Ga. 422. 

Pa.—Commonwealth v. Ballem, 123 
A.2d 728, 386 Pa. 20, certiorari de¬ 
nied Ballem v. Commonwealth of 
Pennsylvania, 77 S.Ct. 235, 352 U.S. 
932, 1 L.Ed.2d 167. 
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competent evidence; 70 - 65 and implements of crime weapons, bullets, tools, instruments, or other ar- 

are admissible in evidence if they are so connected tides used, or with respect to which there is suffi- 

with the crime or accused as to throw light on a , cient evidence to justify a reasonable inference that 

material inquiry in the case. 70 - 60 they were, or may have been, used, 71 and that such 

If sufficiently identified and pertinent to an issue, weapons, bullets, tools, instruments, or other articles 


Weapon, used in fight between de¬ 
ceased and another 

Ala.— Higginbotham v . State, 78 So. 

2d 637, 262 Ala. 236. 

Evidence offered by accused 

In prosecution for murder result¬ 
ing in conviction of accused who 
claimed to have shot the deceased 
while he was advancing on her with 
a knife or some other object in Ills 
hand, it was reversible error to re¬ 
fuse to admit knife in evidence, even 
though it had been exhibited to jury 
during testimony. 

Ga.—Maxwell v. State, 95 S.E.2d 767, 
94 GaApp. 625. 

70,55 Mass.—Commonwealth v. The- 
berge, 115 N.E.2d 719, 330 Mass. 
520. 

“Any instruments or weapons used 
in the difficulty were legal evidence. 
Each had a tendency to shed light on 
a material inauiry.” 

Ala.—Smith v. State, 43 So.2d 821, 
824, 253 Ala. 220. 

70.60 Md.—Edwards v. State, 71 A. 

2d 487, 194 Md. 387. 

Admissibility for illustrative purpose 
Hose with aspirator attached and 
biopsy curette, exactly similar to in¬ 
struments seen in operating room of 
premises occupied by defendants, 
were admissible for illustrative pur¬ 
poses in prosecution for abortion. 
Cal.—People v. Miner, 214 P.2d 557, 
96 OA.2d 43. 

71. U.S.—U. S. v. Nirenberg, C.A.N. 

T. , 242 F.2d 632, certiorari denied 
Nirenberg v. U. S., 77 S.Ct. 1405, 
354 U.S. 941, 1 Li.Ed.2d 1539—White 
v. U. S., C.AAla., 200 F.2d 509, 
certiorari denied 73 S.Ct. 1142, 345 

U. S. 999, 97 L.EcL 1405, rehearing 
denied 74 S.Ct. 17, 346 U.S. 843, 98 
L.Ed. 363. 

Ala.—Washington v. State, 112 So.2d 
179, 269 Ala. 146—Douglass v. 

State, 58 So.2d 608, 257 Ala. 269- 
Coats v. State, 45 So.2d 35, 253 Ala. 
290—Eldridge v. State, 22 So,2d 
713, 247 Ala. 153—Patton v. State, 
21 So.2d 844, 246 Ala. 639—Redus 
v. State, 9 So.2d 914, 243 Ala. 320, 
certiorari denied Redus v. State of 
Alabama, 63 S.Ct. 771, first case, 
318 U.S. 774, 87 L.Ed. 1143, rehear¬ 
ing denied 63 S.Ct. 852, 318 U.S. | 
802, 87 L.Ed. 1166—Vernon v. 

State, 196 So. 96, 239 Ala. 593, re¬ 
versed on other grounds 61 S.Ct. 
1092, 313 U.S. 547, 85 L.Ed. 1513. 

Benton v. State, 18 So.2d 423, 31 
Ala.App. 338, certiorari denied 18 
So.2d 428, 245 Ala. 625—Adkins v. 
State, 101 So. 779, 20 Ala.App. 278, 
certiorari denied Ex parte Adkins,, 


101 So. 780, 212 Ala. 125—James v. 
State, S6 So. 131, 17 Ala.App. 490. 

Ark.—Franklin v. State, 240 S.W. 
708. 153 Ark. 536. 

Cal.—People v. Williams, 347 F.2d 
665, 1 Cal.Rptr. 321—People v. 
Turville, 335 P.2d 678, 51 C.2d 620, 
certiorari denied Turville v. Cali¬ 
fornia, 79 S.Ct. 1465, 360 U.S. 939, 
3 L.Ed.2d 1551. 

People v. Keene, 275 F.2d 804, 
128 C.A.2d 520—People v. Eddy, 268 
P.2d 47, 123 C.A.2d 826—People v. 
Kobey, 234 P.2d 251, 105 C.A.2d 
548—People v. Torres, 192 P.2d 45, 

84 C.A.2d 787—People v. Planagan, 
150 P.2d 927, 65 C.A.2d 371—Peo¬ 
ple v. Moreno, 295 P. 50, 111 C.A 
52—People v. Davis, 2S9 P. 194, 106 
C.A. 179—People v. Eantosca, 174 
P. 71, 37 C.A. 515—People v. Bill¬ 
ings, 168 P. 396, 34 C.A. 549. 

D.C.—Shaw v. U. S., 209 F.2d 298, 93 
U.S.App.D.C. 90, certiorari denied 
74 S.Ct. 430, 347 U.S. 905, 98 L.Ed. 
1063. 

Ga.—Seymour v. State, 81 S.E.2d 808, 
210 Ga. 571—Callahan v. State, 71 
S.E.2d 86, 209 Ga. 211, certiorari 
denied 73 S.Ct. Ill, 344 U.S. 868, 
97 L.Ed. 673—McKibben v. State, 
2 S.E.2d 101, 187 Ga. 651. 

Williams v. State, 69 S.E.2d 647, 

85 Ga.App. 601—Taylor v. State, 
20 S.E.2d 146, 67 Ga.App. 298- 
Mack v. State, 16 S.B.2d 519, 65 
GaApp. 812—Johnson v. State, 13 
S.E.2d 116, 64 Ga-App. 334—Hodges 
v. State, 13 S.E.2d 90, 64 Ga.App. 
328—Andrews v. State, 192 S.E. 73, 
56 Ga-App. 12. 

Ill.—People v. Bucnis, 92 N.E.2d 158, 
405 Ill. 568—People v. Montana, 44 
N.E.2d 569, 380 Ill. 596—People v. 
Gilday, 183 N.E. 573, 351 Ill. 11- 
People v. McCarthy, 145 N.E. 133, 
313 Ill. 303—People v. Andrae, 137 
NJEJ. 496, 305 Ill. 530. 

Iowa.—State v. Schenk, 18 N.W.2d 
169, 236 Iowa 178—State v. La 
Barre, 210 N.W. 918. 

Kan.—State v. Hooper, 37 P.2d 52, 
140 Kan. 481. 

La.—State v. Jackson, 65 So.2d 903, 
223 La. 435—State v. Wilson, 46 
So.2d 738, 217 La. 470, affirmed 71 
S.Ct. 611, 341 U.S. 901, 95 L.Ed. 
1341, rehearing denied 71 S.Ct. 801, 
341 U.S. 934, 95 L.Ed. 1362—State 
v. Singley, 197 So. 218, 195 La. 519 
—State v. Page, 136 So. 609, 173 
La. 279—State v. Scarborough, 119 
So. 523, 167 La. 484. 

Md.—Reynolds v. State, 149 A.2d 774, 
219 Md. 319—Braxton v. State, 135 
A.2d 307, 214 Md. 370—Daniels v. 
State, 131 A2d 267, 213 Md. 90— 
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Moore v. State, 87 A.2d S77, 199 
Md. 676—Cross v. State, 86 A.2d 
891, 199 Md. 507—Hayette v. State, 
S5 A.2d 790, 199 Md. 140—Cox v. 
State, 64 A2d 732, 192 Md. 525- 
Smith v. State, 32 A.2d 863, 182 Md. 
176—Goldstein v. State, 22 A.2d 
471, 179 Md. 697. 

Mass.—Commonwealth v. Theberge, 
115 N.E.2d 719, 330 Mass. 520- 
Commonwealth v. Cataldo, 94 N.E. 
2d 761, 326 Mass. 373—Common¬ 
wealth v. Gangi, 137 N.E. 643, 243 
Mass. 341. 

Mich.—People v. Simms, 34 N.W.2d 

I, 322 Mich. 362. 

Miss.—Jones v. State, 87 So.2d 573, 
228 Miss. 296, certiorari denied 
Jones v. State of Mississippi, 77 S. 
Ct. 236. 352 U.S. 937, 1 L.Ed.2d 167. 
Mo.—State v. Stidham, 305 S.W.2d 7 
—State v. Lindner, 282 S.W.2d 547 
—State v. Gerberding, 272 S.W.2d 
230—State v. Rose, 249 S.W.2d 324 
—Corpus Juris Secundum cited in 
State v. Smith, 209 S.W.2d 138, 141, 
357 Mo. 467— Corpus Juris Secun¬ 
dum cited in State v. Donnell, 184 
S.W.2d 1008, 353 Mo. 878— Corpus 
Juris Secundum cited in State v. 
Wynne, 182 S.W.2d 294, 299, 353 
Mo. 276— Corpus Juris Secundum 
cited in State v. Myers, 172 S.W.2d 
946, 952, 351 Mo. 302—State v. Riz- 
or, 171 S.W.2d 710. 351 Mo. 137- 
Corpus Juris Secundum cited in 
State v. Humphries, 169 S.W.2d 
350, 352, 350 Mo. 938—State v. Pe¬ 
terson, 154 S.W.2d 134—State v. 
Cooper, 259 S.W. 434—State v. 
Hopkins, 213 S.W. 126, 278 Mo. 388. 
Mont.— Corpus Juris Secundum cited 
in State v. Allison, 199 P.2d 279. 
288, 122 Mont. 120— Corpus Juris 
quoted in State v. Byrne, 199 P. 
262, 264, 60 Mont. 317. 

Neb.—Reizenstein v. State, 87 N.W. 
2d 560, 165 Neb. 865, modified on 
other grounds and rehearing de¬ 
nied 89 N.W.2d 265, 166 Neb. 450. 
Nev.—Kelley v. State, 348 P.2d 966 
—State v. Lewis, 255 P. 1002, 60 
Nev. 212. 

N.H.—State v. Iacavone, 155 A. 701, 
85 N.H. 207. 

N.J.—State v. O'Leary, 107 A.2d 13, 
31 N.J.Super. 411. 

State v. Byra, 26 A.2d 702, 128 N. 

J. Law 429, affirmed 30 A.2d 49, 129 
N.J.Law 384, certiorari denied 65 
S.Ct. 1025, 324 U.S. 884, 89 L.Ed. 
1434. 

N.M.—State v. Lopez, 237 P.2d 591, 
55 N.M. 560. 

N.C.—State v. Bass, 105 S.E.2d 645, 
249 N.C. 209—State v. Harris, 22 
S.E.2d 229, 222 N.C. 157. 
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Or.—State v. Molitor, 289 P.2d 1090, 
205 Or. 698. 

Pa.—Commonwealth v. Bartell, 136 
A.2d 166, 184 Pa.Super. 528—Com¬ 
monwealth v. Fisher, 70 A.2d 372, 
166 Pa.Super. 245. 

Commonwealth v. Thomas, Quar. 
Sess., 55 Montg.Co. 43. 

S.C.—State v. Byrd, 93 S.E.2d 900, 
229 S.C. 593. 

Tex.—Chavira v. State, Cr., 319 S.W. 
2d 115—Le Marr v. State, 308 S.W. 
2d 872, 165 Tex.Cr. 474—Wilson v. 
State, 289 S.W.2d 597, 163 Tex.Cr. 
202—Boyle v. State, 256 S.W.2d 
574, 158 Tex.Cr. 468—Davis v. 

State, 239 S.W.2d 109, 156 Tex.Cr. 
76—JarQuin v. State, 232 S.W.2d 
736, 155 Tex.Cr. 140—Canizares v. 
State, 157 S.W.2d 385, 143 Tex.Cr. 
76—Banks v. State, 95 S.W.2d 421, 
130 Tex.Cr. 505—Hogan v. State, 
74 S.W.2d 98S, 127 Tex.Cr. 182- 
Bilberry v. State, 18 S.W.2d 615, 
113 Tex.Cr. 9—Broom v. State, 242 
S.W. 236, 92 Tex.Cr. 65—Pounds 
v. State, 230 S.W. 683, 89 Tex.Cr. 
273. 

Va.— Corpus Juris cited, in Smith v. 
Commonwealth, 118 S.E. 107, 109, 
136 Va. 773. 

W.Va.—State v. Hedrick, 130 S.E. 
295, 99 W.Va. 529—State v. Rudy, 
127 S.E. 190, 98 W.Va. 444. 

16 C.J. p 618 note 34—30 C.J. p 321 
notes 32, 46. 

Proper foundation held laid 
Nev.—State v. Varga, 205 P.2d 803, 
66 Nev. 102. 

Ohio.—State v. Viola, App., 82 N.E.2d 
306, appeal dismissed 76 N.E.2d 
715, 148 Ohio St. 712, certiorari de¬ 
nied 68 S.Ct. 1070, 334 U.S. 816, 92 
L.Ed. 1746. 

Articles admissible as part of res 
gestae. 

(1) Generally. 

Idaho.—State v. Proud, 262 P.2d 1016, 
74 Idaho 429. 

(2) Res gestae generally see su¬ 
pra §S 662(1)—675. 

Ctun held admissible for illustrative 
purposes 

Utah.—State v. George, 330 P.2d 493, 
8 Utah 2d 172. 

Bullet removed from arresting offi¬ 
cer’s body 

Ill.—People v. Sustak, 153 N.E.2d 
849, 15 I11.2d 115. 

Bullet held admissible to prove cor¬ 
pus delicti 

Ga.—Williams v. State, 78 S.E.2d 521, 
210 Ga. 207. 

Admission to show kind of weapon 
used 

Mo.—State v. Hermann, 283 S.W.2d 
617. 

Shell held admissible on question of 
force used 

Ala.—Kysser v. State, 33 So.2d 885, 
250 Ala. 279. 


I Shell held admissible as basis for 
identification of gun 

Ala.—Duke v. Stated So.2d 764, 257 
Ala. 339. 

Particular holdings as to bullets 

(1) Bullet not contributing to 
death, but taken from body of de¬ 
ceased, held competent. 

Ill.—People v. Fisher, 172 N.E. 743, 
340 Ill. 216. 

(2) In murder prosecution, bullets 
taken from the bodies of person 
whom accused was charged with kill¬ 
ing and another person killed at the 
same time were admissible. 

Ala.—Grissett v. State, 2 So.2d 399, 
241 Ala. 343. 

(3) Fact that bullet which killed 
decedent was not introduced in evi¬ 
dence did not of itself render inad¬ 
missible another bullet which was 
fired during same difficulty and 
which struck another person. 

Ala.—Cook v. State, 115 So.2d 101, 

269 Ala. 646. 

(4) Fact that expert could not, be¬ 
cause of decomposition of bullets 
and condition of pistol, testify that 
bullets had been fired from pistol 
would not make them inadmissible 
evidence in homicide prosecution, 
where they were otherwise properly 
identified. 

Tex.—Williams v. State, Cr., 333 S. 
W.2d 846. 

Cartridge not taken from body of 

deceased, but found at the scene of 
the crime shortly thereafter, is nev¬ 
ertheless admissible. 

Mo.—State v. Richetti, 119 S.W.2d 
330, 342 Mo. 1015. 

Burglary tools 

(1) General rule is that burglary 
tools may be introduced and received 
into evidence only after proof is 
made connecting the tools with ac¬ 
cused or the crime. 

Mont.—State v. Filacchione, 347 P. 
2d 1000. 

(2) In prosecution for burglary 
and possession of burglary tools, 
tools which were not intrinsically 
and exclusively burglary tools, but 
were capable of use for that purpose, 
were properly admitted in evidence. 
Colo.—Smalley v. People, 183 P.2d 

558, 116 Colo. 598. 

Drug; abortion 

(1) Drug alleged to have been used 
for purpose of abortion is admissi¬ 
ble in evidence, if it was provided 
and used under directions of accused; 
in abortion prosecution, it is per¬ 
missible to introduce in evidence any 
bottle or box alleged to have con¬ 
tained a noxious drug and to have 
been administered by accused in vio¬ 
lation of the law, but it is improper 
to admit a drug in evidence merely 
on the testimony of an expert that 
it is possible to use the drug for the 
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purpose of performing an abortion, 
without any showing of some con¬ 
nection of the drug with the perpe¬ 
trator or the victim of the crime. 
Md.—Wilson v. State, 26 A.2d 770 
181 Md. 1. 

(2) In abortion prosecution, ad¬ 
mission of box and tube, containing 
paste tending to produce miscar¬ 
riage, found in accused’s office a few 
hours after miscarriage, was not er¬ 
ror. 

Md.—Wilson v. State, supra. 

(3) In prosecution for abortion 
and conspiracy to commit abortion, 
instruments and drugs, which had 
been found in apartment of accused, 
and which could be used in perform¬ 
ing an abortion, were properly ad¬ 
mitted as corroborating evidence. 
Cal.—People v. Morris, 243 P.2d 66, 

110 C.A.2d 469. 

72. U.S.—Sanders v. U. S., C.A.N.M., 
238 F.2d 145. 

U. S. v. Anthony, D.C.Pa., 145 F. 
Supp. 323. 

Pedersen v. U. S., C.C.A.N.T., 271 
F. 187. 

Ala.—Higginbotham v. State, 78 So.2d 
637, 262 Ala. 236—Payne v. State, 
74 So.2d 630, 261 Ala. 397—Coats v. 
State, 45 So.2d 35, 253 Ala. 290— 
Pilley v. State, 25 So.2d 57, 247 
Ala. 523—Brown v. State, 155 So. 
358, 229 Ala. 68—Frost v. State, 142 
So. 427, 225 Ala. 232—Lewis v. 
State, 125 So. 802, 220 Ala. 461— 
Johnson v. State, 112 So. 234, 215 
Ala. 643—Powe v. State, 106 So. 503, 
214 Ala. 91—Whittle v. State, 104 
So. 668, 213 Ala. 301—Anderson v. 
State, 95 So. 171, 209 Ala. 36— 
Hardley v. State, 79 So. 362, 202 
Ala. 24. 

Cunningham v. State, 118 So. 242, 
22 Ala.App. 583, certiorari denied 
118 So. 248, 218 Ala. 166—Hyche 
v. State, 113 So. 644, 22 Ala.App. 
176, certiorari denied 114 So. 906, 
217 Ala. 114—Lakey v. State, 101 
So. 537, 20 Ala.App. 78, certiorari 
denied Ex parte Lakey, 101 So. 541, 
211 Ala. 615—Threet v. State, 91 
So. 890, 18 Ala-App. 342. 

Ariz.—State v. Lee, 295 P.2d 380, 80 
Ariz. 213—State v. Folk, 277 F.2d 
1016, 78 Ariz. 205—Morgan v. 
State, 236 P. 1112, 28 Ariz. 363— 
Terrasas v. State, 219 P. 226, 25 
Ariz. 476. 

Ark.—Washington v. State, 210 S.W. 
2d 307, 213 Ark. 218, certiorari de¬ 
nied 69 S.Ct. 232, 335 U.S. 884, 93 
L.Ed. 423—Lewis v. State, 189 S. 
W.2d 641, 209 Ark. 51—Jones v. 
State, 86 S.W.2d 7, 191 Ark. 331- 
Barber v. State, 32 S.W.2d 619, 182 
Ark. 738. 

Cal.—People v. Riser, 305 P.2d 1, 47 
C.2d 566, certiorari denied Riser v. 
People of State of California, 77 S. 
Ct. 721, 353 U.S. 930, 1 L.Ed.2d 724 
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evidence; and the same result follows where such | weapons or instruments were used by co-actors of 


—People v. Trujillo, 194 P.2d 681, 
32 C.2d 105, certiorari denied, Wood- 
mansee v. People of State of Cali¬ 
fornia, 69 S.Ct. 236, 335 TJ.S. 887, 

93 L.Ed. 426—People v. Lisenba, 

94 P.2d 569, 14 C.2d 403, affirmed 
Lisenba v. People of State of Cali¬ 
fornia, 61 S.Ct. 832, 313 TJ.S. 537, 

85 L.Ed. 1507, reheard 62 S.Ct. 280, 
314 U.S. 219, 86 L.Ed. 166, rehearing 
denied 62 S.Ct. 620, 315 TJ.S. 826, 

86 L.Ed. 1222—People v. Ferdinand, 
229 P. 341, 194 C. 555—People v. 
Nakis, 193 P. 92, 184 C. 105. 

People v. Pierre, App., 3 Cal.Rptr. 
290—People v. Smith, 248 P.2d 444, 
113 C.A.2d 416—People v. Kendall, 
244 P.2d 418, 111 C.A.2d 204, certio¬ 
rari denied Kendall v. People of 
State of California, 73 S.Ct. 176, 344 
U.S. 880, 97 L.Ed. 681—People v. 
Renek, 233 P.2d 43, 105 C.A.2d 277 
—People v. Acuff, 211 P.2d 17, 94 
C.A.2d 551—People v. Ragone, 191 
P.2d 126, 84 C.A.2d 476—People v. 
Ramsey, 189 P.2d 802, 83 C.A.2d 
707—People v. Collins, 182 P.2d 585, 
80 C.A.2d 626, certiorari denied Col¬ 
lins v. Duffy, 69 S.Ct. 16, 335 U.S. 
831, 93 L.Ed. 384, certiorari denied 
69 S.Ct. 1524, 337 U.S. 961, 93 L.Ed. 
1759—Corpus Juris Secundum cited 
in People v. Wade, 163 P.2d 59, 65, 
71 C.A.2d 646—People v. Black, 113 
P.2d 746, 45 CA..2d 87, appeal dis¬ 
missed Black v. People of State of 
California, 62 S.Ct. 634, 315 U.S. 
782, 86 L.Ed. 1189, rehearing de¬ 
nied 62 S.Ct. 796, 315 U.S. 828, 86 
L.Ed. 1223—People v. Griffin, 96 P. 
2d 989, 36 C.A.2d 59—People v. Mc¬ 
Call, 52 P.2d 500, 10 C.A.2d 503- 
People v. Santos, 26 P.2d 522, 134 
C.A. 736—People v. Abbey, 12 P.2d 
655, 124 C.A. 412—People v. Rado- 
vich, 9 P.2d 542, 122 C.A. 176—Peo¬ 
ple v. Moreno, 295 P. 50, 111 C.A. 
52—People v. Kalpakoff, 295 P. 48, 
111 C.A. 59—People v. Lewis, 294 
P. 22, 110 CA 381—People v. El¬ 
liott, 285 P. 401, 104 C.A. 107—Peo¬ 
ple v. Hale, 254 P. 639, 81 C.A. 734- 
People V. Smith, 241 P. 267, 74 C.A. 
510—People v. Hunter, 235 P. 67, 
71 C.A. 315—People v. Smith, 214 P. 
468, 61 C.A. 259—People v. Jo Fong, 
210 P. 548, 59 C.A. 259—People v. 
Gilman, 185 P. 310, 43 CA. 451. 
Colo.—Baca v. People, 336 P.2d 712, 
139 Colo. Ill—Davis v. People, 321 
P.2d 1103, 137 Colo. 113—Montgom¬ 
ery v. People, 184 P.2d 480, 117 
Colo. 118. 

Conn.—State v. Wheaton, 36 A.2d 118, 
130 Conn. 544. 

Fla.—Williams v. State, 110 So.2d 654, 
certiorari denied Williams v. Flori¬ 
da, 80 S.Ct. 102, 361 U.S. 847, 4 L.Ed. 
2d 86—Coco v. State, 80 So.2d 346, 
certiorari denied 75 S.Ct. 774, 349 
U.S. 931, 99 L.Ed. 1261, rehearing 
denied 76 S.Ct. 40, 350 U.S. 855, 100 


L.Ed. 739, certiorari denied 76 S. 
Ct. 57, 350 U.S. 828, 100 L.Ed. 760— 
Hancock v. State, 105 So. 401, 90 
Fla. 178—Landrum v. State, 84 So. 
535, 79 Fla. 189. 

Bega v. State, App., 100 So.2d 
455. 

Ga.—Walker v. State, 114 S.E.2d 431, 
216 Ga. 150—Wright v. State, 34 S. 
E.2d 879, 199 Ga. 576—Weaver v. 
State, 34 S.E.2d 163, 199 Ga. 267- 
Green v. State, 25 S.E.2d 502, 195 
Ga. 759—Jillson v. State, 200 S.E. 
707, 187 Ga. 119—Gibson v. State, 
174 S.E. 354, 178 Ga. 707—Lively v. 
State, 173 S.E. 836, 178 Ga. 693— 
Merritt v. State, 149 S.E. 46, 168 
Ga. 753—King v. State, 142 S.E. 160, 
166 Ga. 10. 

Hodges v. State, 104 S.E.2d 704, 
98 Ga.App. 97, reversed on other 
grounds 106 S.E.2d 795, 214 Ga. 614 
—Vaughn v. State, 103 S.E.2d 101, 
97 Ga.App. 406—Felton v. State, 90 
S.E.2d 607, 93 GaA.pp. 48—Williams 
v. State, 74 S.E.2d 894, 87 Ga.App. 
661—Arnold v. State, 69 S.E.2d | 
615, 85 Ga.App. 366—Lay v. State, 
69 S.E.2d 583, 85 Ga.App. 315— 
Ramsey v. State, 69 S.E. 2d 98, 85 
Ga.App. 245—Manners v. State, 50 
S.E.2d 158, 77 Ga.App. 843—Bu¬ 
chanan v. State, 43 S.E.2d 584, 75 
Ga.App. 477—Brown v. State, 33 S. 
E.2d 44, 72 Ga^App. 61—Brown v. 
State, 32 S.E.2d 125, 71 Ga.App. 
729—Williams v. State, 30 S.E.2d 
356, 71 Ga.App. 155—Evans v. State, 
28 S.E.2d 671, 70 Ga.App. 500—Reed¬ 
er v. State, 26 S.E.2d 481, 69 Ga. 
App. 705—Love v. State, 25 S.E.2d 
827, 69 Ga.App. 411—Johnson v. 
State, 19 S.E.2d 843, 67 Ga.App. 
275—Riley v. State, 135 S.E. 443, 
36 Ga.App. 17. 

Idaho.—State v. Bedwell, 286 P.2d 
641, 77 Idaho 57—State v. So, 231 
P.2d 734, 71 Idaho 324. 

Ill.—People v. Ashley, 164 N.E.2d 70, 
18 I11.2d 272—People v. Allen, 160 
N.E.2d 818, 17 I11.2d 55—People v. 
Stanton, 158 N.E.2d 47, 16 I11.2d 
459—People v. Dogoda, 137 N.E.2d 
386, 9 I11.2d 198—People v. Banks, 
129 N.E.2d 759, 7 I11.2d 119, certio¬ 
rari denied 76 S.Ct. 708, 351 U.S. 
915, 100 L.Ed. 755—People v. Der- 
rico, 100 N.E.2d 607, 409 Ill. 453- 
People v. Hubbs, 83 N.E.2d 289, 401 
Ill. 613—People v. Collins. 31 N.E. 
2d 295, 375 Ill. 253—People v. Kan- 
dian, 195 N.E. 662, 360 III. 217- 
People v. Dale, 189 N.E. 269, 355 
Ill. 330—People v. Corry, 181 N.E. 
603, 349 Ill. 122, 86 A.L.R. 828- 
People v. Storer, 161 N.E. 76, 329 
Ill. 536—People v. Andrews, 158 
N.E. 462, 327 Ill. 162—People v. 
Andrae, 137 N.E. 496, 305 Ill. 530- 
People v. Maciejewski, 128 N.E. 489, 
294 Ill. 390—People v. Sobzcak, 121 
N.E. 592, 286 HI. 157. 

Iowa.—State v. Williams, 62 N.W.2d 
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742, 245 Iowa 494—State v. Lynch, 
192 N.W. 423, 195 Iowa 560—State 
v. Brownian, 182 N.W. 823, 191 
Iowa 608. 

Kan.— Corpus Juris Secundum cited 
In State v. Montgomery, 261 P.2d 
1009, 1011, 175 Kan. 176—State v. 
Myers, 121 P.2d 286, 154 Kan. 648. 

Ky.—Tarrence v. Commonwealth, 265 
S.W.2d 40, certiorari denied Tar¬ 
rence v. Commonwealth of Ken¬ 
tucky, 75 S.Ct. 220, 348 U.S. 899, 
99 L.Ed. 706—Robey v. Common¬ 
wealth, 48 S.W.2d 822, 243 Ky. 407 
—Crawford v. Commonwealth, 46 
S.W.2d 762, 242 Ky. 458—Hatfield 
v. Commonwealth, 34 S.W.2d 241, 
236 Ky. 754. 

La.—State v. Jones, 98 So.2d 185, 233 
La. 775—State v. Martin, 83 So. 193, 
145 La. 923. 

Mass.—Commonwealth v. Bonomi, 
140 N.E.2d 140, 335 Mass. 327. 

Mich—People v. Kotek, 11 N.W.2d 7, 
306 Mich. 408, certiorari denied Ko¬ 
tek v. State of Michigan, 65 S.Ct. 
312, 323 U.S. 790, 89 L.Ed. 630. 

Minn.—State v. Rowe, 280 N.W. 646, 
203 Minn. 172. 

Miss.—Strickland v. State, 70 So.2d 
1, 220 Miss. 71—Armstrong v. State, 
174 So. 892, 179 Miss. 235—Davis v. 
State, 154 So. 304, 170 Miss. 78. 

Mo.—State v. Washington, 335 S.W. 
2d 23—State v. Russell, 324 S.W.2d 
727—State v. Knox, 320 S.W.2d 592 
—State v. Thompson, 299 S.W.2d 
468—Corpus Juris Secundum cited 
ia State v. Miller, 261 S.W.2d 103, 
107, 364 Mo. 320—State v. Rizor, 
171 S.W.2d 710, 351 Mo. 137—State 
v. Pease, 133 S.W.2d 409—State v. 
Richetti, 119 S.W.2d 330, 342 Mo. 
1015—State v. Barr, 102 S.W.2d 629, 
340 Mo. 738—State v. Clough, 38 
S.W.2d 36, 327 Mo. 700—State v. 
Mangerclno, 30 S.W.2d 763, 325 Mo. 
794—State v. Schooley, 14 S.W.2d 
628, 322 Mo. 234—State v. Yeager, 
12 SW.2d 30. 

Mont.—State v. McLeod, 311 P.2d 400, 
131 Mont. 478—State v. Davis, 199 
P. 421, 60 Mont. 426. 

Neb.— Corpus Juris Secundum cited in 
Liakas v. State, 72 N.W.2d 677, 684, 
161 Neb. 130, certiorari denied 76 
S.Ct. 780, 351 U.S. 924, 100 L.Ed. 
1454— Corpus Juris Secundum cited 
in Sedlacek v. State, 25 N.W.2d 533, 
542, 147 Neb. 834, 169 A.L.R. 868— 
MacAvoy v. State, 15 N.W.2d 45, 
144 Neb. 827, certiorari denied 65 
S.Ct. 559, 323 U.S. 804, 89 L.Ed. 
642—Maddox v. State, 189 N.W. 
398, 108 Neb. 809. 

Nev.—State v. Gee Jon, 211 P. 676, 
47 Nev. 418, 30 A.L.R. 1443, re¬ 
hearing denied 217 P. 587, 46 Nev. 
418. 

N.J.—State v. Grillo, 93 A.2d 328, 11 
N.J. 173, certiorari denied Grillo v. 
State of New Jersey, 73 S.Ct. 1123, 
345 U.S. 976, 97 L.Ed. 1391, and De 
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Vita v. State of New Jersey, 73 S. 
Ct 1123, 345 U.S. 976, 97 L.Ed. 1391. 

State v. Martinet, 79 A.2d 697, 12 
N.J.Super. 320. 

State v. Unger, 134 A. 886, 103 
N.J.Law 18, affirmed 140 A. 922, 104 
N.J.Law 448. 

State v. Cammarata, 169 A. 646, 
12 N.J.Misc. 115, affirmed 176 A. 323, 
114 N.J.Law 274. 

N.M.—State v. Romero, 79 F.2d 200, 
42 N.M. 376—State v. Grisson, 298 
P. 666, 35 N.M. 323. 

N.T.—People v. Trombino, 263 N.T. 

S. 456, 238 App.Div. 61, affirmed 
188 N.E. 122, 262 N.T. 689, re- 
argument denied 189 N.E. 708, 263 
N.T. 583, and 193 N.E. 438, 265 N. 

T. 672. 

N.C.—State v. Gibson, 65 S.E.2d 508, 
233 N.C. 691—Corpus Juris Secun¬ 
dum cited In State v. Hicks, 64 S.E. 
2d 871, 877, 233 N.C. 511, certiorari 
denied 72 S.Ct. 56, 342 U.S. 831, 96 
Li.Ed. 629. 

Ohio.—State v. Ames, App., 80 N.E.2d 
168, appeal dismissed 78 N.E.2d 48, 
149 Ohio St. 192, and rehearing de¬ 
nied, App., 81 N.E.2d 238—State v. 
Hollos, 65 N.E.2d 144, 76 Ohio App. 
521—Romeo v. State, 177 N.E. 483, 
39 Ohio App. 309. 

Okl.—Strahan v. State, Cr., 284 P.2d 
744—Smith v. State, 28 P.2d 587, 
55 Okl.Cr. 214—Quinn v. State, 25 
P.2d 711, 55 Okl.Cr. 116—Hill v. 
State, 200 F. 253, 19 Okl.Cr. 406. 

Or.—State v. Kelley, 247 P. 146, 118 
Or. 397, error dismissed and cer¬ 
tiorari denied Kelley v. State of 
Oregon, 47 S.Ct. 504, 273 U.S. 589, 
71 L.Ed. 790, and error dismissed 
Willos v. State of Oregon, 47 S.Ct. 
668, 274 U.S. 722, 71 L.Ed. 1326- 
State v. Chin Ping, 176 P. 188, 91 
Or. 593. 

Pa.—Commonwealth v. Pasco, 2 A. 
2d 736, 332 Pa. 439—Common¬ 

wealth v. Peronace, 195 A, 57, 328 
Pa. 86—Commonwealth v. Lock- 
ard, 188 A. 756, 325 Pa. 56—Com¬ 
monwealth v. Du Boise, 112 A. 461, 
269 Pa. 169—Commonwealth v. 
Ross, 110 A. 327, 266 Pa, 580. 

Commonwealth v. Hall, 98 A.2d 
386, 173 Pa.Super. 285—Common¬ 
wealth v. Mattera, 30 A.2d 168, 151 
Pa. Super. 135—Commonwealth v. 
Goetz, 195 A. 144, 129 Fa.Super. 22. 

R. I.—State v. Belu, 141 A. 917. 

S. C.—State v. Blanden, 180 S.E. 681, 
177 S.C. 1. 

Tex.—Stokes v. State, 286 S.W.2d 141, 
162 Tex.Cr. 401—Paris v. State, 249 
S.W.2d 217, 157 Tex.Cr. 580, certio¬ 
rari denied 73 S.Ct 92, 344 U.S. 857, 
97 L.Ed. 665, rehearing denied 73 
S.Ct 183, 344 U.S. 888, 97 L.Ed. 687 
—Welch v. State, 154 S.W.Sd 248, 
143 Tex.Cr. 529, rehearing denied 
155 S.W.2d 616, 143 Tex.Cr. 529, cer¬ 
tiorari denied Welch v. State of 
Texas, 62 S.Ct. 797, 315 U.S. 808, 86 
L.E<L 1207—McCall v. State, 117 S. 
W.2d 794, 135 Tex.Cr. 252—Morgan j 


v. State, 117 S.W.2d 76, 135 Tex.Cr. 
76—Matura v. State, 103 S.W.2d 
152, 132 Tex.Cr. 106—Pena v. State, 
72 S.W.2d 1077, 126 Tex.Cr. 606- 
Hinds v. State, 55 SW.2d 1041, 122 
Tex.Cr. 436—Grogans v. State, 50 S. 
W.2d 290, 121 Tex.Cr. 503—Big¬ 
gins v. State, 3 S.W.2d 816, 109 Tex. 
Cr. 218—Clayton v. State, 298 S.W. 
601, 108 Tex.Cr. 19—Stephens v. 
State, 245 S.W. 687, 93 Tex.Cr. 164- 
Broom v. State, 242 S.W. 236, 92 
Tex.Cr. 65—Cook v. State, 235 S.W. 
875, 90 Tex.Cr. 424. 

Utah.—State v. Danks, 350 P.2d 146, 
10 Utah 2a 162— Corpus Juris cited 
is, State v. Alkers, 51 P.2d 1052, 
1059, 87 Utah 507. 

Va.—Peoples v. Commonwealth, 137 
S.E. 603, 147 Va. 692. 

Wash.—State v. Dinges, 292 P.2d 361, 
48 Wash.2d 152—State v. Taylor, 
294 P. 260, 159 Wash. 614—State 
v. Jensen, 195 P. 238, 114 Wash. 
401, 

W.Va.—State v. Bail, 88 S.E.2d 634, 
140 W.Va. 680. 

Wis.—State v. Dunn, 103 N.W.2d 36, 
10 Wis.2d 447. 

Relevancy of evidence to show pos¬ 
session of weapons or implements 
of crime see supra § 611. 

“It is the general rule that where 
t a crime has been committed by use 
of deadly instrument and the ac¬ 
cused is arrested soon thereafter, if 
the wounds inflicted might reason¬ 
ably have been, caused by the device 
taken from the defendant or from 
among his possessions, it is relevant 
evidence.” 

Cal.—People v. Hooker, 279 P.2d 784, 
788, 130 CA.2d 687. 

“Tools and instruments of crime 
found in the possession or under the 
control of the defendant soon after 
the commission of the offense may be 
offered in evidence whenever they 
constitute a link in the chain of cir¬ 
cumstances which tend to connect 
him with the commission of the of¬ 
fense charged.” 

Cal.—People v. Planagan, 150 P.2d 
927, 949, 65 C.A.2d 371. 
Corroborating evidence 
Cal.—People v. Lisenba, 94 P.2d 569, 
14 C.2d 403, affirmed Lisenba v. 
People of State of California, 61 S. 
Ct. 832, 313 U.S, 537, 85 L.Ed. 1507, 
reheard 62 S.Ct. 280, 314 U.S. 219, 
86 L.Ed. 166, rehearing denied 62 S. 
Ct. 620, 315 U.S. 826, 86 L.Ed. 
1222. 

People v. Coker, 248 P. 542, 78 
CA- 151. 

La.—State v. Gaines, 66 So.2d 618, 
223 La. 711. 

Wash.—State v. Duree, 324 P.2d 1074, 
52 Wash.2d 324. 

Tinder a statute providing that the 
instrument by which a homicide is 
committed is to be taken into con¬ 
sideration in judging the intent, and 
that where the instrument is one 
not deadly per se intent to cause 
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death must he shown by the manner 
of its use, the instrument used is 
admissible. 

Tex.—Booker v. State, 63 S.W.2d 1033, 
124 Tex.Cr. 562—Houston v. State] 
202 S.W. 84, 83 Tex.Cr. 190—Ham¬ 
ilton v. State, 201 S.W. 1009, 83 
Tex.Cr. 90. 

Instr umen ts or devices found on per¬ 
son of accused 

Pa.—Commonwealth v. Tunstall, 115 
A.2d 914, 178 Pa.Super. 359. 

Gun found in car being driven by 
aooused 

Ill.—People v. Mikka, 131 N.E.2d 79, 
7 I11.2d 454, certiorari denied 76 
S.Ct 656, 350 U.S. 1009, 100 L.Ed. 
871, certiorari denied 78 S.Ct. 1157, 
357 U.S. 910, 2 LJEd.2d 1160. 
Poison provided by accused 

(1) Permitting state to offer 
strychnine and pills alleged to have 
been mailed deceased held not erro¬ 
neous. 

Tex.—Baker v. State, 18 S.W.2d 248, 
112 Tex.Cr. 254. 

(2) Bottles labeled “poison” held 
admissible. 

Ala.—Willis v. State, 66 So.2d 753, 37 
Ala.App. 185, certiorari denied 66 
So.2d 756, 259 Ala. 600. 

Medicines alleged to have been 
used in procuring abortion held 
properly admitted, in view of show¬ 
ing that they were provided and 
used under accused's instructions. 
S.C.—State v. Sharpe, 135 S.B. 635, 
138 S.C. 58. 

Use on different date 

Gambling paraphernalia in posses¬ 
sion of accused, in place controlled 
by him, is admissible in corrobora¬ 
tion of other testimony of crime 
committed although on different 
date, at least when shown to be the 
same or similar to that used when 
the crime was committed. 

Wyo.—State v. Tobin, 226 P. 681, 31 
Wyo. 355. 

Ownership by aooused; borrowing 

(1) Ownership by accused is not 
essential to admission. 

La.—State v. Brown, 156 So. 359, 180 
La. 299. 

N.J.—State v. Neary, 148 A. 608, 106 
N.J.Law 104. 

(2) In robbery prosecution, a shot¬ 
gun and rifle which were borrowed 
by accused on day of robbery were 
properly admitted where they were 
procured by officer from lender and 
fully identified as the weapons which 
were borrowed by accused. 

Cai.—People v. Peyton, 117 P.2d 683, 
47 C.A.2d 214. 

Production by victim 
Objection that introduction of 
buckshot dug from wall of house 
by assaulted Individual after shoot¬ 
ing was self-serving held without 
merit. 

La.—State v. Waller, 126 So. 507, 169 
La. 1002. 
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accused. 73 This rule has been applied particularly 
where, or, by some authorities, even though, the 
commission of the act, 74 or its commission by means 
of the article offered in evidence, 75 is admitted. The 
admission of such evidence is within the sound dis¬ 
cretion of the court. 75 - 5 Such articles are not in¬ 
admissible because there is no issue as to them. 75 * 10 
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To warrant the admission in evidence of an instru¬ 
ment or weapon as the one with which the crime was 
committed, a prima facie showing of identity and 
connection with the crime is necessary and sufficient; 
clear, certain, and positive proof, or positive identifi¬ 
cation, is generally not required. 76 Objections to the 
lack of positive identification, or to the sufficiency 


73. Ala.—Payne v. State, 74 So.2d 
630, 261 Ala. 397—Carter v. State, 
123 So. 50, 219 Ala. 670. 

Cal.—People v. Hurley*, 311 P.2<3 49, 
151 C.A.2d 339—People v. Bundte, 
197 P.2d 823, 87 C.A.2d 735, certio¬ 
rari denied 69 S.Ct. 1154, 337 TJ.S. 
915, 93 L.Ed. 1725—People v. Jones, 
299 P. 559, 114 C.A. 91—People v. 
Davis. 289 P. 194, 106 C.A. 179. 

Fla.—Milligan v. State, 147 So. 260, 
109 Fla. 219. 

Ga.—Walker v. State, 114 S.E.2d 431, 
216 Ga. 150—Jones v. State, 78 S.E. 
2d IS. 210 Ga. 94—Gossitt v. State, 
186 S.E. 417, 182 Ga. 535. 

Brown v. State, 33 S.E.2d 44, 72 
Ga.App. 61. 

Mo.— Corpus Juris cited in State v. 
Ball, 14 S.W.2d 638, 644, 321 Mo. 
1171. 

K.C.—State v. Hicks, 64 S.E.2d 871, 
233 N.C. 511, certiorari denied 
Hicks v. State of North Carolina, 
72 S.Ct. 56, 342 U.S. 831, 96 L.Ed. 
629. 

Okl.—Brannon v. State, 264 P. 835, 
39 Okl.Cr. 207. 

Tex.—Simmons v. State, 296 S.W. 

513, 107 Tex.Cr. 504. 

W.Va.—State v. Painter, 63 S.E.2d 
86, 135 W.Va. 106. 

‘Where it appears that defendant 
participated in a crime in which the 
weapon was used it may be admitted 
though he himself did not wield or 
possess it." 

Ill.—People v. Ashley, 164 N.E.2d 70, 
74, 18 Ill.2d 272. 

Employee of accused 
La.—State v. Dominguez, 88 So.2d 
660, 230 La. 371. 

74. Ga.—Wilson v. State, 113 S.E.2d 
447, 215 Ga. 782. 

Ill.—People v. Hubbs, 83 N.E.2d 289, 
401 Ill. 613. 

La.—State v. Jackson, 65 So.2d 903, 
223 La. 435. 

Mo.—State v. Scott, 223 S.W.2d 453, 
359 Mo. 631— Corpus Juris Secun¬ 
dum cited in State v. Myers, 172 
S.W.2d 946, 952, 351 Mo. 332. 
Neb.—Muzik v. State, 156 N.W. 1056, 
99 Neb. 496. 

Plea of guilty 

Ark.—Smith v. State, 324 S.W.2d 
341. 

So where defense is insanity 

Neb.—Muzik v. State, 156 N.W. 1056, 
99 Neb. 496. 

75. Ala.—Lee v. State, 93 So.2d 757, 
265 Ala. 623—Higginbotham v. 
State, 78 So.2d 637, 262 Ala. 236— 
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Pilley v. State, 25 So.2d 57, 247 
Ala. 523. 

Williams v. States 173 So. 655, 27 
Ala.App. 421. 

Ariz.—State v. Lee, 295 P.2d 380, 80 
Ariz. 213. 

Cal.—People v. Duncan, 334 P.2d 858, 
51 C.2d 523. 

People v. Coker, 248 P. 542, 78 
C.A. 151. 

Ga.—Jones v. State, 78 S.E.2d 18, 210 
Ga. 94—Wise v. State, 70 S.E.2d 
598, 209 Ga. 115. 

La.—State v. Guin, 32 So.2d 895, 212 
La. 475. 

Miss.—Sims v. State, 47 So.2d 849, 
209 Miss. 545. 

Mo.—State v. Ryland, 26 S.W,2d 109, 
824 Mo. 714. 

Tex.—Stokes v. State, 286 S.W.2d 141, 
162 Tex.Cr. 401—Reyna v. State, 
106 S.W.2d 696, 133 Tex.Cr. 13. 

"An accused cannot, by admitting 
damaging features of the State's j 
case, cut it off from making proof 
thereof." 

Tex.—Parkman v. State, 191 S.W.2d 
743, 747, 149 Tex.Cr. 101. 
"Notwithstanding the admission by 
the defendant of the use of the knife, 
the trial court did not abuse its dis¬ 
cretion in permitting the State to pre¬ 
sent its case in such manner as would 
better enable the jury to consider 
and weigh all the facts and circum¬ 
stances of the case." 

Or.—State v. Grieco, 195 P.2d 183, 
185, 184 Or. 253. 

75.5 U.S.—U. S. v. Bazzell, C.A.I11., 
187 F.2d 878, certiorari denied, Baz- 
zell v. U. S., 72 S.Ct 73, 342 U.S. 
849, 96 L.Ed. 641, and Lasby v. U. 
S., 72 S.Ct. 73, 342 U.S. 849, 96 L. 
Ed. 641, rehearing denied, Bazzell 
v. U. S., 72 S.Ct. 171, 342 U.S. 889, 
96 L.Ed. 667. 

Ark.—Payne v. State, 295 S.W.2d 312, 
226 Ark. 910, reversed on other 
grounds Payne v. State of Arkan¬ 
sas, 78 S.Ct. 844, 356 U.S. 56, 2 L. 
Ed,2d 975. 

Cal.—People v. De Prima, 341 P.2d 
840, 172 C.A.2d 109—People v. Plan- 
agan, 150 P.2d 927, 65 C.A.2d 371. 
Mo.—State v. Scott 223 S.W.2d 453, 
359 Mo. 631. 

Discretion as to admission of phys¬ 
ical objects generally see supra § 
708. 

Discretion held not abused 

(1) In admitting articles offered 
in evidence. 


Ala.—Shiflett v. State, 93 So.2d 523, 
38 Al&.App. 662, certiorari denied 
93 So.2d 526, 265 Ala. 652. 

Ark.—Payne v. State, 295 S.W.2d 312, 
226 Ark. 910, reversed on other 
grounds Payne v. State of Arkan¬ 
sas, 78 S.Ct 844, 356 U.S. 56, 2 L. 
Ed.2d 975. 

Cal.—People v. De Prima, 341 P.2d 
840, 172 C.A.2d 109. 

Ill.—People v. Ciucci, 137 N.E.2d 40, 
8 I11.2d 619, affirmed Ciucci v. 
State of Illinois, 78 S.Ct 839, 356 
U.S. 571, 2 L.Ed.2d 983, rehearing 
and modification denied Ciucci t. 
People of State of Illinois, 78 S.Ct. 
1367, 357 U.S. 924, 2 L.Ed.2d 1375. 

Mo.—State v. Scott 223 S.W.2d 453, 
359 Mo. 631. 

Or.—State v. Grieco, 195 P.2d 183, 
184 Or. 253. 

Pa.—Commonwealth v. Simmons, 65 
A.2d 353, 361 Pa. 391, certiorari de¬ 
nied 70 S.Ct 96, 338 U.S. 862, 94 L. 
Ed. 528, rehearing denied 70 S.Ct 
181, 338 U.S. 888, 94 L.Ed. 546. 

(2) In rejecting articles offered in 

evidence. 

Ill.—People v. Young, 75 N.E.2d 349, 
398 Ill. 117. 

75.10 Tex.—Williams v. State, Cr., 
333 S.W.2d 846. 

Reason for rule 

State is entitled to introduce such 

evidence as It can in making out its 

case, 

Tex.—Williams v. State, supra. 

76. Cal.—Corpus Juris cited in Peo¬ 
ple v. Ferdinand, 229 P. 341, 344, 
194 C. 555. 

People v. Aguirre, 322 P.2d 478, 
158 C.A.2d 304—People v. Hurley, 
311 P.2d 49, 151 C~A.2d 339—People 
v. Hooker, 279 P.2d 784, 130 C.A.2d 
687—People v. Beltowski, 162 F.2d 
59, 71 C.A.2d IS—People v. Abbey, 
12 P.2d 655, 124 C.A. 412—People 
v. Radovich, 9 P.2d 542, 122 C.A. 
176—People v. Cotton, 4 P.2d 247, 
117 C.A. 469—People v. Davis, 289 
P. 194, 106 C.A. 179. 

Idaho.—State v. Cofer, 249 P.2d 197, 
73 Idaho 181— Corpus Juris Secun¬ 
dum quoted in State v. Foffenbarg- 
er, 87 N.W.2d 441, 443, 249 Iowa 
480—State v. Winterscheid, 196 N. 
W. 8, 197 Iowa 487—State v. Tay¬ 
lor, 192 N.W. 294, 196 Iowa 1015. 

Md.—Smith v. State, 32 A.2d 863, 182 
Md. 176. 

Mo.— Corpus Juris Secundum cited in 
State v. Myers, 172 S,W.2d 946, 952, 
351 Mo. 332— Corpus Juris quoted 
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of the evidence identifying the article in question or | connecting it with accused or with the crime,'7? 


la State v. Richetti, 119 S.W.2d 
330, 337, 339, 342 Mo. 1015. 

Mont.— Corpus Juris Secundum cited 
la State v. Simon, 247 P.2d 481, 
484, 126 Mont. 218— Corpus Juris 
Secundum cited la State v. Allison, 
199 P.2d 279, 288, 122 Mont. 120— 
Corpus Juris quoted la State v. 
Davis, 199 P. 421, 424, 60 Mont. 426. 
Utah.— Corpus Juris cited la State v. 
Aikers, 51 P.2d 1052, 1059, 87 Utah 
507. 

Wash.—State v. Montgomery, 132 P. 

2d 720, 16 Wash.2d 130. 

16 C.J. p 619 note 36. 

“It is not necessary in the trial 
of an indictment for murder that the 
instrument purported to have heen 
used in the commission of the crime 
be established beyond peradventure. 
It is sufficient if the evidence tends 
to show that the instrument was 
used in the perpetration of a crime, 
and upon such showing it may be 
produced for the Inspection of the 
jury.” 

W.Va.—State v. Peterson, 51 S.E.2d 
78, 83, 132 W.Va. 99. 

Probability is sufficient, or is the 
only requirement. 

Md.—Reynolds v. State, 149 A.2d 774, 
219 Md. 319—Lloyd v. State, 149 A. 
2d 369, 219 Md. 343, certiorari de¬ 
nied, Lloyd v. Maryland, 79 S.Ct. 
1155, 359 U.S. 1014, 3 L.Ed.2d 1039 
—Braxton v. State, 135 A.2d 307, 
214 Md. 370—Daniels v. State, 131 
A.2d 267, 213 Md. 90—Cox v. State, 
64 A.2d 732, 192 Md. 525. 

Reasonable probability of connec¬ 
tion with crime is the only test of 
admissibility. 

Md.—Mazer v. State, 127 A.2d 630, 
212 Md. 60. 

An instrument of crime found at or 
near place of the crime need not be 
positively identified as the instru¬ 
ment used in the commission of the 
crime before it may be admitted in 
evidence. 

Md.—Edwards v. State, 81 A.2d 631, 
198 Md. 132, 26 A.L.R.2d 874, re¬ 
argument denied 83 A.2d 578, 198 
Md. 132—Wilson v. State, 26 A.2d 
770, 181 Md. 1. 

Reasonable inference of connection 

A weapon or tool found at a time 
and place furnishing reasonable 
ground to connect It in some way 
with homicide is admissible in evi¬ 
dence without positive proof of the 
connection, provided an inference as 
to such connection may reasonably 
be drawn from its nearness in time 
and place or other circumstances. 
Ky.—Tarrence v. Commonwealth, 265 
S.W.2d 40, certiorari denied Tar¬ 
rence v. Commonwealth of Kentuc¬ 
ky, 75 S.Ct. 220, 348 U.S. 899, 99 L. 
Ed. 706—Higgins v. Common¬ 
wealth of Kentucky, 134 S.W. 1135, 
142 Ky. 647. 


Mere offer to prove identity is In¬ 
sufficient to warrant admission; the 
identity must first be disclosed. 

Ill.—People v. Durand, 139 N.E. 78, 
307 Ill. 611. 

“Clear” identification, required 
A bullet alleged to have been 
taken from the body of deceased 
must be clearly identified as such 
to warrant its admission. 

Ill.—People v. Berkman, 139 N.E. 91, 
307 Ill. 492. 

Frima facie connection with trans¬ 
action held shown 

Mo.—State v. Donnell, 184 S.W.2d 
1008, 353 Mo. 878. 

Exhibit excluded as too remote 

Iowa.—State v. Slauson, 88 N.W.2d 
806, 249 Iowa 755. 

Evidence held sufficient 

Ala.—Washington v. State, 112 So.2d 
179, 269 Ala. 146—Snead v. State, 
38 So.2d 576, 251 Ala. 624. 

Stewart v. State, 88 So.2d 580, 
38 Ala.App. 497—Hawkins v. State, 
195 So. 762, 29 AlaApp. 221, certio¬ 
rari denied 195 So. 765, 239 Ala. 
532. 

Ark.—White v. State, 289 S.W.2d 900, 
226 Ark. 368. 

Cal.—People v. Bundte, 197 P.2d 823, 
87 C.A.2d 735, certiorari denied 69 
S.Ct. 1154, 337 U.S. 915, 93 L.Ed. 
1725—People v. Thompson, 158 P. 
2d 213, 69 C.A.2d 80—People v. 
L’Hommedieu, 111 P.2d 921, 44 C. 
A.2d 27. 

Colo.—Miller v. People, 349 P.2d 685. 
Ga.—Ferguson v. State, 109 S.E.2d 
44, 215 Ga. 117, probable jurisdic¬ 
tion noted Ferguson v. Georgia, 80 
S.Ct. 616, 362 U.S. 901, 4 L.Ed.2d 
553—Boykin v. State, 105 S.E.2d 
331, 214 Ga. 461. 

Thomas v. State, 70 S.E.2d 131, 
85 GaApp. 868—Simmons v. State, 
32 S.E.2d 842, 72 GaApp. 16. 

Idaho.—State v. McKenna, 309 P.2d 
206, 78 Idaho 647. 

Ill.—People v. Perkins, 162 N.E.2d 
385, 17 I11.2d 493—People v. Dan¬ 
iels, 188 N.E. 886, 354 Ill. 600- 
People v. Fisher, 172 N.E. 743, 340 
Ill. 216. 

Iowa.—State v. Poffenbarger, 87 N. 
W.2d 441, 249 Iowa 480—State v. 
Bales, 68 N.W.2d 95, 246 Iowa 446, 
certiorari denied Bales v. Lainson, 
76 S.Ct. 840, 351 U.S. 941, 100 L. 
Ed. 1468—State v. Christie, 53 N. 
W.2d 887, 243 Iowa 1199, opinion 
modified on other grounds and re¬ 
hearing denied 54 N.W.2d 927, 243 
Iowa 1199—State v. La Barre, 210 
N.W. 918. 

Ky.—Baker v. Commonwealth, 224 S. 
W.2d 433, 311 Ky. 410, certiorari 
denied 70 S.Ct. 561, 339 U.S. 915, 94 
L.Ed. 1340. 

La.—State v. Mills, 86 So.2d 895, 229 
La. 758, certiorari denied Vernaci 
v. State of Louisiana, 77 S.Ct. 51, 
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352 U.S. 834, 1 L.Ed.2d 53, certio¬ 
rari denied Callia v. State of Lou¬ 
isiana, 77 S.Ct. 52, 352 U.S. 834, 1 
L.Ed.2d 53—State v. Reinhardt, 86 
So.2d 530, 229 La. 673—State v. 
Page, 136 So. 609, 173 La. 279. 

Md.—King v. State, 93 A.2d 556, 201 
Md. 303—Lingner v. State, 86 A 
2d 888, 199 Md. 503——Edwards v. 
State, 81 A.2d 631, 198 Md. 132, 26 
A.L.R.2d 874, reargument denied 83 
A.2d 678, 198 Md. 132—Edwards v. 
State, 71 A.2d 487, 194 Md. 387. 
Mass.—Commonwealth v. Giacomaz- 
za, 42 N.E.2d 506, 311 Mass. 456. 
Miss.—Wood v. State, 74 So.2d 851 
221 Miss. 901. 

Mo.—State v. Truster, 334 S.W.2d 
104—State v. Sarkis, 313 S.W.2d 
723—State v. Thompson, 299 S.W. 
2d 468—State v. Johnson, 286 S.W. 
2d 787—State v. Brotherton, 266 S. 
W.2d 712—State v. Burney, 143 S. 
W.2d 273, 346 Mo. 859—State v. 
Shawley, 67 S.W.2d 74, 334 Mo. 352. 
Mont.—State v. Filacchione, 347 P. 
2d 1000—State v. London, 310 P.2d 
571, 131 Mont. 410—State v. Simon, 
247 P.2d 481, 126 Mont. 218. 

N.M.—State v. Romero, 79 P.2d 200, 
42 N.M. 376. 

Or.—State v. Olsen, 317 P.2d 938, 212 
Or. 191. 

Tex.—Chavlra v. State, Cr., 319 S.W. 
2d 115—Mays v. State, 304 SW.2a 
118, 165 Tex.Cr. 123—Wilson v. 
State, 289 S.W.2d 597, 163 Tex.Cr. 
202—Allen v. State, 264 S.W.2d 723, 
159 Tex.Cr. 463—Howell v. State, 
224 S.W.2d 228, 154 Tex.Cr. 8—Mc¬ 
Call v. State, 117 S.W.2d 794, 135 
Tex.Cr. 252. 

Wis.—State v. Wagner, 2 N.W.2d 229, 
239 Wis. 634, followed in 2 N.W.2d 
232, 239 Wis. 642. 

16 C.J. p 619 note 36 [a]. 

Evidence held insufficient 

Ala.—Kerr v. State, 14 So.2d 256, 31 
AlaApp. 203. 

Cal.—People v. Orloff, 151 P.2d 288, 

65 C.A.2d 614. 

Ga.—Nolan v. State, 82 S.E. 377, 14 
GaApp. 824. 

Ky.—Hall v. Commonwealth, 276 S. 
W.2d 441. 

Mo.—State v. Cooper, 214 S.W.2d 19, 
358 Mo. 269. 

Mont.—State v. Filacchione, 347 P.2d 
1000. 

N.Y.—People v. Duell, 299 N.Y.S. 828, 
252 App.Div. 901. 

Wash.—State v. Fasick. 270 P. 123, 
149 Wash. 92, affirmed 274 P. 712, 
149 Wash. 92. 

16 C.J. p 619 note 36 [b]. 

77. Cal.—People v. Miller, 170 P. 817, 
177 C. 404. 

People v. Zammora, 152 P.2d 180, 

66 C.A.2d 166—People v. Hightow¬ 
er, 104 P.2d 378, 40 CA.2d 102- 
People v. Stoerkel, 262 P. 825, 87 
C.A. 336—People v. Ahern, 206 P. 
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such as the objection that a considerable length of 
time elapsed after the crime before the weapon 
or instrument was found, 78 or that in the interval 
third persons may have had access thereto, 79 or that 
it was tampered with, 79 -5 go to the weight, or proba¬ 
tive force, of the evidence rather than to the ad¬ 
missibility of the article. It is, further, necessary 


that weapons or other instruments be shown to be in 
substantially the same condition as at the time of the 
offense. 89 

The possession by accused of means such as were 
used to commit the crime renders such means admis¬ 
sible even though not identified in any way by the 
eyewitness to the offense ; 80 * 5 and there is no error 


93, 56 C.A. 572—People v. Peete, 
202 P. 51, 54 C.A. 333. 

Colo.—Dechant v. People, 345 P.2d 
723, 140 Colo. 568. 

Ill.—People v. Ciucci, 137 N.E.2d 40, 
8 I11.2d 619, affirmed Ciucci v. State 
of Illinois, 78 S.Ct. 839, 356 U.S. 
571, 2 L.Ed.2d 983, rehearing and 
modification denied Ciucci v. People 
of State of Illinois, 78 S.Ct. 1367, 
357 U.S. 924, 2 L.Ed.2d 1375. 

La.—State v. Mills, 86 So.2d 895, 229 
La. 758, certiorari denied Vemaci 
v. State of Louisiana, 77 S.Ct. 51, 
352 U.S. 834, 1 L.Ed.2d 53, certio¬ 
rari denied Callia v. State of Lou¬ 
isiana, 77 S.Ct. 52, 352 U.S. 834, 1 
L.Ed.2d 53. 

Md.—Reynolds v. State, 149 A.2d 774, 
219 Md. 319—Braxton v. State, 135 
A.2d 307, 214 Md. 370—Daniels v. 
State, 131 A.2d 267, 213 Md. 90- 
Cross v. State, 86 A.2d 891, 199 Md. 
507—Lingner v. State, 86 A.2d 888, 
199 Md. 503—Edwards v. State, 81 
A.2d 631, 198 Md. 132, 26 A.L.R.2d 
874, reargument denied 83 A.2d 578, 
198 Md. 132—Cox v. State, 64 A.2d 
732, 192 Md. 525—Barber v. State, 
62 A.2d 616, 191 Md. 555—Smith v. 
State, 32 A.2d 863, 182 Md. 176— 
Wilson v. State, 26 A.2d 770, 181 
Md. 1—Goldstein v. State, 22 A.2d 
471, 179 Md. 697. 

Nev.—State v. Gambetta, 208 P.2d 
1059, 66 Nev. 317—State v. Lewis, 
255 P. 1002, 50 Nev. 212. 

Okl.—Smith v. State, 28 P.2d 587, 55 
Okl.Cr. 214. 

Pa.—Commonwealth v. Lockard, 188 
A. 755, 325 Pa. 56. 

Tex.—Chavira v. State, Cr., 319 S.W. 
2d 115—Wilson v. State, 289 S.W. 
2d 597, 163 Tex.Cr. 202—Crumrine 
v. State, 224 S.W.2d 243, 153 Tex. 
Cr. 611—Biggins v. State. 3 S.W.2d 
816, 109 Tex.Cr. 218—Cook v. State, 
235 S.W. 875, 90 Tex.Cr. 424- 
Pounds v. State, 230 S.W. 683, 89 
Tex.Cr. 273. 

Utah.—State v. Aikers, 51 P.2d 1052, 
87 Utah 507. 

Wash.—State v. Duree, 324 P.2d 1074, 
52 Wash.2d 324—State v. Mont¬ 
gomery, 132 P.2d 720, 16 Wash.2d 
130. 

78. Ark.—Jones v. State, 86 S.W,2d 

7 1Q1 A rtf 

Call—People v. Nakis, 193 P. 92, 184 
C. 105. 

People v. Kendall, 244 P.2d 418, 
111 CJL2d 204, certiorari denied 
Kendall v. People of State of Cali¬ 
fornia, 73 S.Ct. 176, 344 U.S. 880, 97 


L.Ed. 681— Corpus Juris Secundum 
cited in People v. Pollum, 217 P.2d 
463, 466, 97 C.A.2d 173—People v. 
Slepnikoff, 281 P. 657, 101 C.A. 238 
—People v. Potigian, 231 P. 593, 69 
CAu 257—People v. Jo Fung, 210 
P. 548, 59 C.A. 259—People v. 
Peete, 202 P. 51, 54 C.A. 333. 

Mo.— Corpus Juris Secundum cited in 
State v. Myers, 172 S.W.2d 946, 952, 
351 Mo. 332. 

Neb.—Bassinger v. State, 5 N.W.2d 
222, 142 Neb. 93. 

N.M.—State v. Kidd, 175 P. 772, 24 
N.M. 572. 

N.C.—State v. Payne, 197 S.E. 573, 

213 N.C. 719. 

Pa.—Commonwealth v. Lockard, IS 8 
A. 755, 325 Pa. 56—Commonwealth 
v. Ross, 110 A. 327, 266 Pa. 580. 
Tex.—Hickey v. State, 102 S.W. 417, 
51 Tex.Cr. 230. 

Two months 

Iowa.—State v. Bales, 68 N.W.2d 95, 
246 Iowa 446, certiorari denied 
Bales v. Lainson, 76 S.Ct. 840, 351 
U.S. 941, 100 L.Ed. 1468. 

Evidence held inadmissible as remote 

N.C.—State v. Stone, 83 S.E.2d 543, 
240 N.C. 606. 

79. U.S.—U. S. v. Montalvo, C.A.N. 
Y., 271 F.2d 922, certiorari denied 
Montalvo v. U. S., 80 S.Ct. 589, 361 
U.S. 961, 4 L.Ed.2d 543. 

Cal.—People v. Sampsell, 286 P. 434, 
104 C.A- 431, certiorari denied 
Sampsell v. People of State of Cal¬ 
ifornia, 50 S.Ct. 468, 281 U.S. 763, 
74 L.Ed. 1172—People v. Potigian, 
231 P. 593, 69 C.A. 257—People v. 
Jo Fung, 210 P. 548, 59 CA- 259— 
People v. Peete, 202 P. 51, 54 CA- 
333. 

Mo.—Corpus Juris Secundum cited in 

State v. Myers, 172 S.W.2d 946, 952, 
351 Mo. 332. 

Or.— Corpus Juris guoted in State v. 

Banks, 32 P.2d 571, 574, 147 Or. 157. 
Tex.—Grimsinger v. State, 69 S.W. 
583, 44 Tex.Cr. 1. 

Continued custody of articles held 
shown 

Ala.—Cauley v. State, 36 So.2d 347, 
33 AJaA.pp. 557, certiorari denied 
36 So.2d 351, 251 Ala. 163. 

79.5 Kan.—State v. Montgomery, 
261 P.2d 1009, 175 Kan. 176. 

80. Ala.—Powe v. State, 106 So. 503, 

214 Ala. 91. 

Williams v. State, 173 So. 655, 27 
AlaApp. 421. 


Ark.—Barber v. State, 32 S.W.2d 619, 
182 Ark. 738. 

Fla.—Hancock v. State, 105 So. 401, 
90 Fla. 178. 

HI.—People v. Limeberry, 131 NJE. 
691, 298 Ill. 355. 

Iowa.—State v. Winterscheid, 196 N. 

W. 8, 197 Iowa 487. 

Ky.—Hatfield v. Commonwealth, 34 
SW.2d 241, 236 Ky. 754. 

Mo.—State v. Myers, 172 SW.2d 946, 
351 Mo. 332—State v. Shawley, 67 
S.W.2d 74, 334 Mo. 352. 

Burden rests on state to show that 
gun was in every reasonable way in 
same condition as when taken from 
accused. 

Ala.—Davis v. State, 19 So.2d 356, 31 
Ala.App. 508, certiorari denied 19 
So.2d 358, 246 Ala. 101. 

Same condition held shown 
Iowa.—State v. Bales, 68 N.W.2d 95, 
246 Iowa 446, certiorari denied 
Bales v. Lainson, 76 S.Ct. 840, 351 
U.S. 941, 100 L.Ed. 1468. 

Change held not sufficient to bar evi¬ 
dence 

U.S.—Evans v, U. S., C.CA.Kan., 122 
F.2d 461, certiorari denied 62 S.Ct. 
478, 314 U.S. 698, 86 L.Ed. 558. 

Change explained 

Where the change and reason 
therefor are explained, the article is 
not Inadmissible. 

Ill.—People v. Gold, 168 N.E. 380, 
336 Ill. 412. 

Ohio.—Fabian v. State, 119 NJB. 410, 
97 Ohio St. 184. 

Custody held shown 
Mass.—Commonwealth v. Giacomaz- 
za, 42 N.E.2d 506, 311 Mass. 456. 
Pa.—Commonwealth v. Greenberg, 17 
A.2d 698, 143 Pa.Super. 203. 

Breaching gun before jury 

Objection that gun exhibited to 
jury was not in condition in which 
it was when introduced held with¬ 
out merit, where district attorney 
had merely breached gun in ex¬ 
hibiting it. 

La.—State v. Page, 136 So. 609, 173 
La. 279. 

Extraction of shells from gun in 
the interest of safety in the court 
room does not render the shells or 
the gun inadmissible. 

Ill.—People v. Cassin, 153 N.E. 381, 
322 I1L 276. 

80.5 Cal.—People v. BeltowskI, 162 
P.2d 59, 71 CJL2d 18. 
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in receiving a weapon in evidence merely because 
some witness may not have described it as another 
did , 80 * 10 or because the identifying witness was in¬ 
consistent in his testimony before two tribunals . 80 ' 15 

Gruesomcness of exhibit. The fact that a weapon 
is a gruesome exhibit does not render it inadmissible 
in evidence if it tends to prove a material issue in 
the case . 80 * 20 

Possession as crime. Where possession of a 
weapon or other instrument of crime constitutes the 
crime, the weapon or instrument may be admitted 
on a showing of possession by accused 81 and of its 
being the weapon or instrument the possession of 
which is condemned by law ; 82 and a sufficient 
foundation must be laid . 82 * 5 

Unusual appearance of weapon. As against the 
contention that the large size and unusual appear¬ 
ance of a knife tended to prejudice the jury against 
accused, the knife has been held admissible, where 
neither the state nor the court in any way drew un- 
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usual attention to the appearance of the knife or 
placed, by word or action, any unusual importance 
thereon . 82 - 10 

b. Showing Connection with Accused 

Weapons op instruments connected with the crime 
charged may be admissible even though not shown to 
be connected with the accused, as where they are offered 
for the purpose of throwing light on issues other than 
the accused's connection with the crime. 

Weapons connected with accused, when sufficiently 
identified, become relevant and possess probative 
value ; 82 - 50 as a general rule, weapons not connected 
with accused are not admissible unless they possess 
some probative value . 82 - 55 The admission of a 
weapon may be proper even though it is not found 
in the possession of accused at or near the time of 
his arrest . 82 - 60 

Although it has been held in a number of cases 
that instruments of crime are inadmissible if not 
sufficiently connected with accused , 83 more precise- 


80.10 Color of razor 
Kan.—State v. Greer, 184 P.2d 991, 
163 Kan. 592. 

80.15 Colo.—Dechant v. People, 345 
P.2d 723, 140 Colo. 558. 

80.20 Or.—State v. Grieco, 195 P.2d 
183, 184 Or. 25S. 

Gruesomeness of demonstrative evi¬ 
dence generally see supra § 708. 

81. Ind.—Dougherty v. State, 191 N. 

E. 84, 206 Ind. 678. 

Mass.—Commonwealth v. Cataldo, 94 
N.E.2d 761, 326 Mass. 373—Com¬ 
monwealth v. Tilley, 28 N.E.2d 245, 
306 Mass. 412, 129 A.L.R. 381. 
Mo.—State v. Lorts, 269 S.W.2d 88. 
N.J.—State v. O’Leary, 107 A.2d 13, 
31 N.J.Super. 411. 

Ohio.—Porello v. State, 168 N.E. 135, 
121 Ohio St. 280. 

Trimble v. City of Cincinnati, 30 
Ohio N.P..N.S., 227. 

Tex.—Fance v. State, Cr., 318 S.W.2d 
72. 

Property of another 

Rifle left by another in house 
rented by accused held admissible in 
prosecution for possessing burglars’ 
tools. 

Iowa.—State v. McHenry, 223 N.W. 
535, 207 Iowa 760. 

Necessity of specification in indict, 
ment 

Articles found in the possession of 
accused which the state claims con¬ 
stitute burglar's tools must be 
specified in the indictment charging 
possession of burglar’s tools in order 
to be admissible, but other articles 
which throw light on the character 
of the tools in question are also ad¬ 
missible. 

Iowa.—State v. McHenry, supra. 


G-un held not sufficiently identified as 
that of accused 

N.Y.—People v. Beasley, 195 N.Y.S.2d 
702, 9 A.D.2d 954. 

82. Colo.—Smalley v. People, 183 P. 
2d 558, 116 Colo. 598. 

Ga.—Heller v. State, App., 4 S.E.2d 
413. 

82.5 Neb.—Phillips v. State, 49 N.W. 
2d 698, 154 Neb. 790. 

Ample foundation held laid for ad¬ 
mission of burglar’s tools. 

Neb.—Phillips v. State, supra. 

82.10 Fla.—Bega v. State, App., 100 
So.2d 455. 

82.50 Mo.—State v. Wynne, 182 S.W. 
2d 294, 353 Mo. 276. 

82.55 Mo.—State v. Wynne, supra. 

82.60 Ill.—People v. Ashley, 164 N. 
E.2d 70, 18 I11.2d 272. 

83. Ga.—Montos v. State, 95 S.E.2d 
792, 212 Ga. 764. 

Ill.—People v. Ashley, 164 N.E.2d 70, 
18 I11.2d 272—People v. Urban, 44 
N.E.2d 885, 381 Ill. 64, 143 A.L.R. 
1194. 

Mo.—Corpus Juris Secundum cited in 
State v. Wynne, 182 S.W.2d 294, 
299, 353 Mo. 276. 

Mont.—State v. Filacchione, 347 P.2d 

1000. 

N.Y.—People v. Hetenyi, 98 N.Y.S.2d 
990, 277 App.Div. 310, affirmed 95 
N.E.2d 819, 301 N.Y. 757. 

Va.—Peoples v. Commonwealth, 137 
S.E. 603, 147 Va. 692. 

16 C.J. p 619 note 39. 

Probability held sufficient 
Md.—Reynolds v. State, 149 A.2d 774, 
219 Md. 319—Lingner v. State, 86 
A.2d 888, 199 Md. 503—Hayette v. 
State, 85 A.2d 790, 199 Md. 140— 
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Goldstein v. State, 22 A.2d 471, 179 
Md. 697. 

Mass.—Commonwealth v. Agiasot- 
telis, 142 N.E.2d 388, 336 Mass. 12. 

Confession held to show possession 
Mo.—State v. Tyler, 159 S.W.2d 777, 
349 Mo. 167. 

Connection held sufficiently shown 
U.S.—Buford v. U. S., C.A.Cal., 272 F. 
2d 483—U. S. v. Montalvo, C.A.N. 
Y., 271 F.2d 922, certiorari denied 
Montalvo v. U. S., 80 S.Ct. 589, 361 
U.S. 961, 4 L.Ed.2d 543. 

Cal.—People v. Mandell, 202 P.2d 348, 
90 C.A.2d 93. 

Ill.—People v. Malmenato, 150 N.E. 
2d 806, 14 Ill.2d 52, certiorari de¬ 
nied Malmenato v. People of State 
of Illinois, 79 S.Ct. 222, 358 U.S. 
899, 3 L.Ed.2d 148—People v. Pan- 
czko, 46 N.E.2d 28, 381 Ill. 635. 
Md.—Hayette v. State, 85 A.2d 790, 
199 Md. 140—Goldstein v. State, 22 
A.2d 471, 179 Md. 697. 

Mo.—State v. Tripp, 303 S.W.2d 627 
—State v. Brotherton, 266 S.W.2d 
712. 

N.J.—State v. Martinek, 79 A.2d 697, 
12 N.J.Super. 320. 

Tex.—Lufkin v. State, 164 S.W.2d 
709, 144 Tex.Cr. 501. 

Evidenoe of connection held insuflU 
cient 

(1) Generally. 

Mont.—State v. Filacchione, 347 P. 
2d 1000. 

(2) Spent and live bullets. 

Ill.—People v. Sally, 162 N.E.2d 396, 
17 I11.2d 578, certiorari denied Sal¬ 
ly v. California, 80 S.Ct. 1069, 362 
U.S. 981, 4 L.Ed.2d 1017. 
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ly, this rule is applicable where such instruments 
are offered for the purpose of casting light on ac¬ 
cused’s guilt or innocence . 84 However, where their 
admission is sought to throw light on issues other 
than accused’s connection with the crime , 85 as where 
they are offered simply to show the means by which 
some one committed it , 86 or generally as part of the 
res gestae , 87 weapons or instruments sufficiently 
identified as being connected with the crime are ad¬ 
missible without their being connected with accused. 

c. Showing Connection with Crime 

Weapons connected with the accused, but not iden¬ 
tified as having been used In the commission of the crime, 
are admissible where the circumstances permit an infer¬ 
ence of the likelihood of their having been so used; and 
such weapons, where they are known or conceded not 
to have been so used, may nevertheless be admitted 
where they have probative weight in connection with is¬ 
sues other than the means used. 
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Quoted in: Iowa.—State v. Schenk, 18 N.W. 2d 169, 176, 
236 Iowa 178. 

Weapons connected with the crime, when suffi¬ 
ciently identified, become relevant and possess pro¬ 
bative value . 87 - 50 It has been broadly held that 
weapons not used in the commission of a crime are 
inadmissible ; 87 - 55 as a general rule, weapons not 
connected with the crime are not admissible unless 
they possess some probative value . 87 - 60 

Weapons or other instruments which are in no 
way, or not sufficiently, connected with the crime, 
or concerning which there is insufficient evidence 
from which a jury might reasonably infer that they 
were used in the commission of the crime, are in¬ 
admissible to show that they were so used, even 
where they are connected with accused, 8s and cer- 


84. Mo.—State v. Richards, 67 S.W. 
2d 58, 334 Mo. 485. 

85. Pa.—Commonwealth v. Pun- 

tario, 115 A. 831, 271 Pa. 501. 

Corpus delicti 

Pistols found near room wherein 
prosecuting: witness was confined 
held admissible in trial for kidnap¬ 
ping as corroborative proof of cor¬ 
pus delicti. 

Mo.—State v. Pepe, 46 S.W.2d 8C2, 
329 Mo. 774—State v. Gillman, 44 
S.W.2d 146, 329 Mo. 306. 

86. Cal.—People v. Peete, 202 P. 51, 
54 C.A. 333—People v. Billings, 168 
P. 396, 34 C.A. 549. 

La.—State v. Aspara, 37 So. 883, 113 
La. 940. 

Mo.— Corpus Juris Secundum cited in 
State v. Martin, 162 S.W.2d 847, 
851, 349 Mo. 639— Corpus Juris 

quoted in State v. Richetti, 119 S. 
W.2d 330, 339, 342 Mo. 1015. 

Tex.—Williams v. State, 231 S.W. 
110, 89 Tex.Cr. 334. 

87. Cal.—People v. Green, 87 P.2d 
821, 13 C.2d 37. 

Idaho.—State v. Proud, 202 P.2d 1016, 
74 Idaho 429. 

Mo.—State v. Parr, 246 S.W. 903, 296 
Mo. 406. 

N.D.—State v. Campbell, 72 N.W. 
935, 7 N.D. 58. 

Res gestae generally see supra §§ 
662(1)—675. 

87.50 Mo.—State v. Wynne, 182 S.W. 
2d 294, 353 Mo. 270. 

87.55 Wash.—State v. Robinson, 167 
P.2d 986, 24 Wash.2d 909. 

87.60 Mo.—State v. Wynne, 182 SW. 
2d 294, 353 Mo. 276. 

88. U.S.—Pearson v. TJ. S., C.A. 
Tenn., 192 F.2d 681—Giordano v. 
U. S., C.A.Mich., 185 F.2d 524— 
Brubaker v. U. S., C.A.Tenn., 183 
F.2d 894—U. S. v. Nimerick, C.C.A. 
Vt., 118 F.2d 464, 152 A.L.R. 620, 


certiorari denied Nimerick v. U. S., 
61 S.Ct. 1117, 313 U.S. 592, 85 L.Ed. 
1546. 

Ala.—Kerr v. State, 14 So.2d 256, 
31 Ala.App. 203—Cunningham v. 
State, 118 So. 242, 22 Ala.App. 583, 
certiorari denied 118 So. 248, 218 
Ala. 166. 

Cal.—People v. Riser, 305 P.2d 1, 47 
C.2d 566, certiorari denied Riser v. 
People of State of California, 77 
S.Ct. 721, 353 U.S. 930, 1 L.Ed.2d 
724. ' 

People v. Witt, 324 P.2d 79, 159 J 
C.A.2d 492—People v. Clemison, 233 
P.2d 924, 105 C.A.2d 679—People v. 
Weatherford, 176 P.2d 382, reheard 
178 P.2d 816, 78 C.A.2d 669—Peo¬ 
ple v. Richardson, 169 P.2d 44, 74 
C.A.2d 528—People v. Pianezzi, 108 
P.2d 685, 42 C.A.2d 270, certiorari 
denied Pianezzi v. People of State 
of California, 62 S.Ct. 81, two cas¬ 
es, 314 U.S. 611, 86 L.Ed. 492- 
People v. McCall, 52 P.2d 500, 10 
C.A.2d 503—People v. Kinkichi 
Watanebe, 266 P. 1000, 91 C.A. 290. 
Ga.—Story v. State, 98 S.E.2d 42, 95 
Ga.App. 455. 

Ill.—People v. Ashley, 164 N.E.2d 70, 
18 111.2d 272—People v. Smith, 108 
N.E.2d 596, 413 Ill. 218—People v. 
Albanese, 40 N.E.2d 499, 379 Ill. 
287—People v. Hegovic, 180 N.E. 
561, 348 Ill. 58—People v. Doody, 
175 N.E. 436, 343 Ill. 194—People v. 
Berkman, 139 N.E. 91, 307 Ill. 492. 
Iowa.— Corpus Juris Secundum quot¬ 
ed In State v. Schenk, 18 N.W.2d 
169, 176, 236 Iowa 178—State v. 
Kehr, 110 N.W. 149, 133 Iowa 35. 
Minn.—State v. Stockton, 233 N.W. 
307, 181 Minn. 566. 

Miss.—Augustine v. State, 28 So.2d 
243, 201 Miss. 277. 

Mo.— Corpus Juris Secundum cited in 

State v. Wynne, 182 SW.2d 294, 
299, 353 Mo. 276. 

965 


Neb.— Corpus Juris Secundum cited 

in Reyes v. State, 38 N.W.2d 539, 
546, 151 Neb. 636. 

N.Y.—People v. Ochs, 194 N.Y.S.2d 
719, 9 A.D.2d 792. 

N.C.—State v. Stone, S3 S.E.2d 543, 
240 N.C. 606. 

Utah.—State v. Crawford, 206 P. 717, 
60 Utah 6. 

Wash.—State v. Hiatt, 60 P.2d 71, 
187 Wash. 226—State v. Lloyd, 244 
P. 130, 138 Wash. 8. 

Conjecture or speculation 

Where only by conjecture or spec¬ 
ulation could jury conclude anything 
in reference to such exhibits, their 
admission is improper. 

N.J.—State v. Cooper, 92 A.2d 786, 
10 N.J. 532. 

Reliance on specific type of weapon 

(1) “When the specific type of 

weapon used to commit a homicide 
is not known, it may be permissible 
to admit into evidence weapons 
found in the defendant’s possession 
some time after the crime that could 
have been the weapons employed. 
There need be no conclusive demon¬ 
stration that the weapon in defend¬ 
ant’s possession was the murder 
weapon. . . . When the prose¬ 

cution relies, however, on a specific 
type of weapon, it is error to admit 
evidence that other weapons were 
found in his possession, for such evi¬ 
dence tends to show, not that he 
committed the crime, but only that 
he is the sort of person who carries 
deadly weapons.” 

Cal.—People v. Riser, 305 P.2d 1, 8, 
47 C.2d 566, certiorari denied Riser 
v. People of State of California, 77 
S.Ct. 721, 353 U.S. 930, 1 L.Ed.2d 
724. 

(2) Rule applied in prosecution for 
robbery. 

Cal.—People v. Nichols, 340 P.2d 727, 
171 C.A.2d 320. 
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tainly where they are not connected with accused . 89 
However, a weapon or instrument found in the pos¬ 
session of accused or of his criminal associates 
which, although not identified as the one actually 
used, is similar in form and character thereto, or 
which, from the circumstances of the finding justifies 
an inference of the likelihood or possibility of its 


22A C. J. S. 

having been used, is admissible 90 for the purpose of 
showing availability to accused of the means of 
committing the crime in the manner in which it is 
shown to have occurred , 91 or for the purpose of 
illustration , 91 * 5 or of showing preparation , 92 or the 
state of mind or intent of accused . 92 * 5 Moreover, 
weapons known or conceded not to have been used 


89- Ark.—Everett v. State, 333 S.W. 
2d 233. 

Cal.—People v. McCall, 52 P.2d 500, 
10 C.A.2d 503—People v. Howard, 
52 P.2d 283, 10 C.A.2d 258—People 
v. Smith, 203 P. 816, 65 C.A. 324. 
Ill.—People v. Bishop, 194 N.E. 238, 
359 Ill. 112—People v. Reno, 155 
N.E. 329, 324 Ill. 484—People v. 
Kuhn, 125 N.E. 882, 291 Ill. 154. 
Md.—Nixon v. State, 105 A.2d 243, 
204 Md. 475. 

Miss.—Henley v. State, 30 So.2d 423, 
202 Miss. 37. 

30 C.J. p 321 note 48. 

Co-oonspirator 

After a criminal enterprise was 
ended, and one of accused’s alleged 
conspirators brought a pistol to the 
home of a witness, the pistol Itself 
was inadmissible in evidence. 

Ga.—Wall v. State, 112 S.E. 142, 153 
Ga. 309. 

90. Ala.—Melton v. State, 158 So. 

196, 26 Ala.App. 265. 

Cal.—People v. Hayes, 326 P.2d 169, 
161 C.A.2d 129—People v. Carter, 
307 P.2d 670, 148 C.A.2d 949—Peo¬ 
ple v. Gardner, 274 P.2d 908, 128 
CjV.2d 1—People v. Richardson, 169 
P.2d 44, 74 C.A.2d 528—People v. 
Duncan, 164 P.2d 313, 72 C.A.2d 247 
—People v. Pianezzi, 108 P.2d 732, 
42 C.A.2d 265—People v. Schmidt, 
165 P. 555, 33 C.A. 426. 

Fla.—Holliday v. State, App., 104 So. 
2d 137. 

Ga.—Wilson v. State, 113 S.E.2d 447 
—Haire v. State, 72 S.E.2d 707, 209 
Ga. 378—Downs v. State, 68 S.E.2d 
568, 208 Ga. 619. 

Manners v. State, 50 S.E.2d 158, 

77 Ga.App. 843. 

Idaho.—State v. Cofer, 249 P.2d 197, 
73 Idaho 181—State v. Kleier, 206 
P.2d 513, 69 Idaho 278. 

Ill.—People v. Serritello, 53 N.E.2d 
581, 385 Ill. 554. 

Ind.—Hall v. State, 159 N.E. 420, 
199 Ind. 592. 

Iowa.—State v. Harless, 86 N.W.2d 
210, 249 Iowa 530, certiorari denied 

78 S.Ct. 558, 355 U.S. 965, 2 L.Ed.2d 
541— Corpus Juris Secundum quot¬ 
ed In State v. Bales, 68 N.W.2d 95, 
97, 246 Iowa 446, certiorari denied 
Bales v. Lainson, 76 S.Ct. 840, 351 
U.S. 941, 100 L.Ed. 1468—State v. 
Leftwich, 250 N.W. 489, 216 Iowa 
1226— Corpus Juris cited In State 
v. Bige, 198 N.W. 510, 513, 198 Iowa 
573. 

Md.—Lubinski v. State, 22 A.2d 455, 
180 Md. 1. 


Mass.—Commonwealth v. O’Toole, 92 
N.E.2d 618, 326 Mass. 35. 

Mo.—State v. RIchetti, 119 S.W.2d 
330, 342 Mo. 1015. 

Mont.—State v. Allison, 199 P.2d 279, 
122 Mont. 120. 

N.T.—People v. Williams, 23 N.Y.S.2d 
761, 260 App.Div. 1024, affirmed 34 
N.E.2d 895, 285 N.Y. 728. 

N.C.—State v. Minton, 68 S.E.2d 844, 
234 N.C. 716, 31 A.L.R.2d 682- 
State v. Macklin, 187 S.E. 785, 210 
N.C. 496. 

Or.—State v. Molitor, 289 P.2d 1090, 
205 Or. 698. 

Pa.—Commonwealth v. Pezzi, 130 A. 
312, 284 Pa. 85. 

Commonwealth v. Prezioso, 41 A. 
2d 350, 157 Pa.Super. 80. 

Tex.—James v. State, 278 S.W.2d 315, 
161 Tex.Cr. 468—Goodwin v. State, 
38 S.W.2d 806, 121 Tex.Cr. 335. 
Wash.—State v. Gunkel, 63 P.2d 376, 
188 Wash. 528—State v. Denby, 
255 P. 141, 143 Wash. 288—State v. 
Mosley, 241 P. 294, 136 Wash. 674. 
“It is not necessary to establish 
that the particular weapon was the 
one which was actually used. Where 
the proper connection is established 
and it is shown that defendant pos¬ 
sessed a weapon which could have 
been used in the commission of the 
crime, it may be admitted In evi¬ 
dence.” 

Ill.—People v. Ashley, 164 N.E.2d 70, 
74, 18 I11.2d 272. 

“Things in . [accused’s] 

possession or under his control be¬ 
fore or after the crime are admissible 
in evidence if the proof reasonably 
tends to show that they were used in 
the commission of the act with 
which he is charged. His posses¬ 
sion or control of them furnishes 
some indication that he was the doer 
of the act.” 

N.J.—State v. Pisano, 111 A.2d 279, 
280, 33 N.J.Super. 559. 

91. U.S.—Pedersen v. U. S., C.C.A. 
N.Y., 271 F. 187. 

Cal.—People v. Pierson, 159 P.2d 39, 
69 C.A.2d 285—People v. Hightow¬ 
er, 104 P.2d 378, 40 C.A.2d 102- 
People v. Raucho, 47 P.2d 1108, 
8 C.A.2d 655—People v. Bonner, 43 
P.2d 343, 5 C.A.2d 623—People v. 
Abbey, 12 P.2d 655, 124 C.A. 412- 
People v. Radovich, 9 P.2d 542, 
122 C.A. 176—People v. Stoerkel, 
262 P. 825, 87 C.A. 336—People v. 
Hale, 254 P. 639, 81 C.A. 734. 

Iowa.—State v. Harless, 86 N.W.2d 
210, 249 Iowa 530, certiorari denied 
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78 S.Ct. 558, 355 U.S. 965, 2 L.Ed. 
2d 541— Corpus Juris Secundum 
quoted iu State v. Bales, 68 N.W. 
2d 95, 97, 246 Iowa 446, certiorari 
denied 76 S.Ct. 840, 351 U.S. 941, 
100 L.Ed. 1468. 

Kan.—State v. Teter, 303 P.2d 164, 
180 Kan. 219. 

Mass.—Commonwealth v. Noxon, 66 
N.E.2d 814, 319 Mass. 495. 

Neb.—Lipscomb v. State, 76 N.W.2d 
399, 162 Neb. 417. 

Nev.—Hill v. State, 68 P.2d 569, 58 
Nev. 28. 

N.J.—State v. Childs, 126 A. 678, 3 N. 
J.Misc. 3. 

“It is commonly competent to show 
possession by a defendant of an in¬ 
strument capable of being used in 
the commission of the crime, without 
direct proof that that particular in¬ 
strument was in fact the one used.” 
Mass.—Commonwealth v. O’Toole, 92 
N.E.2d 618, 620, 326 Mass. 35. 

In possession of accused when ar¬ 
rested 

Ill.—People v. Auriene, 198 N.E. 206, 
361 Ill. 440—People v. Dale, 189 N. 
E. 269, 355 Ill. 330. 

91.5 Cal.—People v. Brown, 320 P.2d 
5, 49 C.2d 577. 

People v. Player, 327 P.2d 83, 161 
C.A.2d 360. 

Praotioe not commended 

Practice of introducing in evidence 
as illustration an object which Is not 
substantially identical with the ob¬ 
ject to be illustrated is not commend¬ 
ed. 

Cal.—People v. Brown, 320 P.2d 5, 49 
C.2d 577. 

92. Iowa.—State v. Harless, 86 N.W. 
2d 210, 249 Iowa 530, certiorari de¬ 
nied 78 S.Ct. 558, 355 U.S. 965, 2 L. 
Ed.2d 541— Corpus Juris Secundum 
quoted iu State v. Bales, 68 N.W.2d 
95, 246 Iowa 446, certiorari denied 
Bales v. Lainson, 76 S.Ct. 840, 351 
U.S. 941, 100 L.Ed. 1468. 

La.—State v. Terrell, 144 So. 488, 175 
La. 758, appeal dismissed and cer¬ 
tiorari denied Terrell v. State of 
Louisiana, 53 S.Ct. 386, 288 U.S. 
589, 77 L.Ed. 968. 

N.J.—State v. Pisano, 111 A.2d 279, 
33 N.J.Super. 559. 

92.5 N.J.—State v. Grillo, 93 A.2d 
328, 11 N.J. 173, certiorari denied 
Grillo v. State of New Jersey, 73 
S.Ct. 1123, 345 U.S. 976, 97 L.Ed. 
1391, and De Vita v. State of New 
Jersey, 73 S.Ct. 1123, 345 U.S. 976, 
97 L.Ed. 1391. 
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in the crime are admissible where they have some 
probative weight 93 or where they constitute part of 
the picture . 94 

So, while there is authority to the contrary , 95 
even where it is not claimed or proved that it was 


used in the commission of the crime, a weapon or 
other instrument found in the possession of accused 
or his associates -when arrested, or at or near the 
place of arrest, has been held admissible 96 as part 
of the history of the arrest , 97 and as bearing on the 


93. Ala.—Corpus Juris Secundum 
cited in Shiflett v. State, 93 So.2d 
526, 527, 265 Ala. 652—Reeves v. 
State, 77 So. 339, 201 Ala. 45- 
Burton v. State, 18 So. 284, 107 
Ala. 108. 

Ariz.—Strickland v. State, 294 P. 617, 
37 Ariz. 368. 

Cal.—People v. Pollum, 217 P.2d 463, 
97 C.A.2d 173—People v. Stollmack, 
64 P.2d 162, 18 C.A.2d 471—People 
v. Ahern, 20G P. 93, 56 C.A. 572. 
Fla.—Harris v. State, 177 So. 187, 
129 Fla. 733. 

Ill.—People v. Geary, 131 N.E 97, 
297 Ill. 608. 

Mass.—Commonwealth v. Bartolini, 
13 N.E.2d 382, 299 Mass. 503, cer¬ 
tiorari denied Bartolini v. Com¬ 
monwealth of Massachusetts, 58 S. 
Ct. 950, 304 U.S. 565, 82 L.Ed. 1531. 
N.J.—State v. Rusnak, 154 A. 754, 
108 N.J.Law 84. 

R.I.—State v. Greene, 60 A.2d 711, 74 
R.I. 437. 

Tex.—Hanks v. State, 269 S.W, 106, 
99 Tex.Cr. 218. 

Wash.—State v. Montgomery, 132 P. 
2d 720, 16 *Wash.2d 130—State v. 
Gunkel, 63 P.2d 376, 188 Wash. 528. 

Failure of scientific proof that the 
shot that killed deceased came from 
a pistol sought to be introduced in 
evidence does not destroy the admis¬ 
sibility in evidence of the pistol and 
the cartridges therein, where their 
materiality and relevancy are ap¬ 
parent. 

Nev.—State v. Gambetta, 208 P.2d 
1059, 66 Nev. 317. 

Like or duplicate weapon 

(1) A weapon identified as similar 
to, or a duplicate of, the weapon 
used is admissible for the purpose 
of showing the qualities or charac¬ 
teristics of the weapon used. 

N.J.—State v. Barone, 115 A. 668, 
96 N.J.Law 417, affirmed 118 A. 
927, 98 N.J.Law 292. 

Pa.—Commonwealth v. Bednorciki, 
107 A. 666, 264 Pa. 124—Common¬ 
wealth v. Miller, 101 A. 1006, 258 
Pa. 226. 

(2) However, it has been held that 
where the instrument with which 
the crime was committed is itself 
introduced, another similar instru¬ 
ment, offered for the purpose of 
comparison, and which merely pre¬ 
sents a collateral controversy cal¬ 
culated to confuse the jury, is not 
admissible. 

Ala.—Hornsby v. State, 10 So. 522, 
94 Ala. 55. 

30 C.J. p 322 note 49. 


(3) Where a witness testified that 
a shell offered was similar in some 
respects and dissimilar in others, it 
was held that the shell was proper¬ 
ly excluded. 

W.Va.—State v. Hatfield, 37 S.E. 626, 
48 W.Va. 561. 

■Weapon taken from person robbed 

was held admissible. 

Ariz.—Dorsey v. State, 213 P. 1011, 
25 Ariz. 139. 

Mo.—State v. Gregory, 127 S.W.2d 
408. 

Test shells 

Shells exploded in a test of ac¬ 
cused’s or of victim’s gun are ad¬ 
missible. 

Ala.—Kyzer v. State, 33 So.2d 885, 
250 Ala. 279. 

Boyett v. State, 92 So. 515, 18 
Ala.App. 363. 

Fla.—Rowe v. State, 163 So. 22, 120 
Fla. 649. 

Ga.—King v. State, 142 S.E. 160, 166 
Ga. 10. 

Mo.—State v. Richetti, 119 S.W.2d 
330, 342 Mo. 1015. 

Or.—State v. Clark, 196 P. 360, 99 
Or. 629. 

Weapon offered by accused 

(1) In a prosecution for assault 
with intent to kill by the use of a 
rifle, the exclusion of a pistol offered 
by accused as evidence of his having 
had a choice of weapons for the pur¬ 
pose of showing absence of intent to 
kill was not reversible error, in view 
of the negligible probative force of 
such evidence. 

N.M.—State v. Costales, 19 P.2d 189, 
37 N.M. 115. 

(2) Where prosecution Introduced 
in evidence shell and wadding found 
near homicide, and accused, on re¬ 
buttal, testified to hunting rabbits 
near place In question, and also of¬ 
fered in evidence another shell al¬ 
leged to have been found in vicinity 
by brother on date of homicide, such 
shell was properly excluded, where 
neither accused nor any one else tes¬ 
tified to shooting rabbits or leaving 
exploded shells there. 

Ariz.—Shepard v. State, 237 P. 182, 28 
Ariz. 391. 

(3) In prosecution for homicide 
arising out of knifing, knife offered 
by accused as exhibit was properly 
excluded for want of identification. 
Ark.—Walker v. State, 221 S.W.2d 

402, 215 Ark. 530. 

(4) In prosecution on charge of 
rape, wherein defense was inter¬ 
course with consent, and prosecutrix 
stated that knife had been held at i 

96Z 


her throat while act had been com¬ 
mitted, and accused denied that knife 
was in his possession, testimony of a 
witness that he found a knife in his 
automobile, but that he had not ob¬ 
served the knife earlier on evening of 
the offense, was not sufficient founda¬ 
tion for introduction of knife in evi¬ 
dence. 

Ark.—Harrison v. State, 262 S.W.2d 
907, 222 Ark. 773. 

94. N.T.—People v. Enright, 222 N. 
Y.S. 497, 221 App.Div. 26, motion 
denied 162 N.E. 547, 248 N.Y. 617, 
affirmed 162 N.E. 554, 248 N.Y. 
633. 

95. Utah.—State v. Crawford, 206 P. 
717, 60 Utah 6. 

96. Cal.—People v. Nichols, 340 P. 
2d 727, 171 C.A.2d 320. 

Ga.—Randall v. State, 36 S.E.2d 450, 
73 Ga.App. 354, certiorari denied 
67 S.Ct. 72, 329 U.S. 749, 91 L.Ed. 
645. 

Ill.—People v. Gierens, 81 N.E.2d 165, 
400 Ill. 347, certiorari denied 69 S. 
Ct. 490, 336 U.S. 904, 93 L.Ed. 1069, 
rehearing denied 69 S.Ct. 737, 336 
U.S. 932, 93 L.Ed. 1092. 

La.—State v. Scarborough, 119 So. 
623, 167 La. 484. 

Mo.—State v. Lindner, 282 S.W.2d 
547. 

Pa.—Commonwealth v. Carelli, 127 
A. 305, 281 Pa. 602. 

Tex.—Meyer v. State, 276 S.W.2d 286, 
160 Tex.Cr. 521. 

Wash.—State v. Blight, 273 P. 751, 
150 Wash. 475. 

Admissibility with respect to legali¬ 
ty or illegality of search see supra 
§ 657(2) et seq. 

97. Colo.—Davis v. People, 321 F.2d 
1103, 137 Colo. 113. 

Conn.—State v. Litman, 138 A. 132, 
106 Conn. 345. 

Mo.— Corpus Juris quoted in. State v. 
Richetti, 119 S.W.2d 330, 339, 342 
Mo. 1015—State v. McGee, 83 S.W. 
2d 98, 336 Mo. 1082. 

Mont.—State v. Allison, 199 P.2d 279, 
122 Mont. 120— Corpus Juris cited 
in. State v. Harris, 213 P. 215, 217, 
66 Mont. 34. 

N.Y.—People v. Morse, 89 N.E. 816, 
196 N.Y. 306. 

Or.—State v. Lem Woon, 107 P. 974, 
112 P. 427, 57 Or. 482, affirmed 33 
S.Ct. 738, 229 U.S. 586, 57 L.Ed. 
1340. 

Pa.—Commonwealth v. Lawrence, 
127 A. 465, 282 Pa. 128—Common¬ 
wealth v. Du Boise, 112 A. 461, 269 
Pa. 169. 
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crime , 97 - 5 even though it is not clearly shown to be 
the property of accused . 98 Likewise, a weapon or 
other instrument found in the possession of ac¬ 
cused, but not used in the commission of the crime, 
has been held admissible to show that accused had 
carried it in his quest for a victim, although he had 
used another weapon , 99 to show a design or plan , 1 
state of mind , 1 - 5 or intent , 2 or preparation to carry 
out previous threats , 3 or to show that accused was 
armed when committing the offense , 4 or that he was 
armed when arrested , 5 in order to resist or elude 
arrest , 6 or to show that he was equipped with crim¬ 
inal tools . 7 

A weapon which was not used in the commission 
of the crime, but which was employed or which the 
evidence, tends to show was employed in resisting, 
or attempting to resist, arrest, may be introduced 


22A C.J.S. 

as an exhibit 8 where it supports a contention of the 
state in opposition to a defense set up by accused . 9 
Bullets, shells, and other articles of crime, found in 
the possession of accused, which by their similarity 
in markings, caliber, or other characteristics tend 
to show the source from which the articles actually 
used came or might have come, are admissible . 16 

d. Weapons of Victim or Third Person 

A weapon used by, or in the possession of, the victim 
at the time of the crime is admissible If properly Identi¬ 
fied; and the weapons of third persons used during the 
commission of the crime may be admitted if relevant to 
a material issue. 

A weapon which was, or appears to have been, 
used or in the possession of the victim of the crime 
at the time of its commission is admissible if prop¬ 
erly identified , 11 but not otherwise . 12 A weapon of 


97.5 Mont.—State v. Allison, 199 P. 
2d 279, 122 Mont. 120—Corpus Jur¬ 
is cited in State v. Harris, 213 P. 
215, 217, 66 Mont. 34. 

98. Cal.—People v. Mar Gin Suie, 
103 P. 951, 11 C.A. 42. 

Mont.—State v. Allison, 199 P.2d 279, 
122 Mont. 120—Corpus Juris cited 
in State v. Harris, 213 P. 215, 217, 
66 Mont. 34. 

99. U.S.—Banning- v. U. S., C.C.A. 
Mich., 130 F.2d 330, certiorari de¬ 
nied 63 S.Ct. 434, 317 U.S. 695, 87 
L.Ed. 55G. 

N.J.—State v. Rusnak, 154 A. 754, 
108 N.J.Law 84. 

1. N.J.—State v. Pisano, 111 A.2d 
279, 33 N.J.Super. 559. 

N.C.—State v. Payne, 197 S.E. 573, 
213 N.C. 719. 

Arrest after commission of crime 
Text rule applies even though the 
arrest occurs after the crime has 
been committed, if it may be inferred 
that such articles were used in the 
commission of the offense charged. 
U.S.—Banning v. U. S., C.C.A.Mich., 
130 F.2d 330, certiorari denied 63 
S.Ct. 434, 317 U.S. 695, 87 L.Ed. 
556. 

1J5 Ala.—Wood v. State, 31 So.2d 
335, 249 Ala. 501. 

2. Mo.—State v. Lindner, 282 S.W. 
2d 547. 

Wash.—State v. Chacky, 33 P.2d 111, 
177 Wash. 694. 

3. Or.—State v. Banks, 32 F.2d 571, 
147 Or. 157. 

4. Cal.—People v. Klimek, 341 P.2d 
722, 172 C.A.2d 36—People v. Ab¬ 
bey, 12 P.2d 655, 124 C.A. 412. 

N.D.—State v. Campbell, 72 N.W. 

935, 7 N.D. 58. 

Extortion. 

Knife was admissible in prosecu¬ 
tion for extortion, where there was 
threat to kill. 


Utah.—State v. Prince, 284 P. 108, 75 
Utah 205. 

5. Ill.—People v. Jackson, 138 N.E. 
2d 528, 9 Ill.2d 484. 

Mo.—State v. Hart, 274 S.W. 385, 309 
Mo. 77. 

6. Or.—State v. Banks, 32 P.2d 

571, 147 Or. 157—State v. Tee 

Gueng, 112 P. 424, 57 Or. 509. 

Tex.—Lemley v. State, 117 S.W.2d 
435, 135 Tex.Cr. 148. 

Tull showing as to flight 
Tex.—Churchill v. State, Cr., 317 S.W. 
2d 541. 

7. Wash.—State v. Cass, 264 P. 7, 
146 Wash. 585—State v. Dotson, 
166 P. 769, 97 Wash. 607. 

Accused not on business mission 
Shotgun which accused brought 
with him to scene of shooting, al¬ 
though not the weapon used in com¬ 
mitting homicide, was admissible for 
purpose of showing that accused 
went to scene of killing fully armed 
rather than on a purely business 
mission, as he claimed. 

Ala.—Morris v. State, 104 So.2d 810, 
268 Ala. 60. 

8. Ill.—People v. McCarthy, 145 N. 
E. 133, 313 Ill. 303. 

Mo.—Corpus Juris Secundum cited in 
State v. Garner, 226 S.W.2d 604, 
609, 360 Mo. 50. 

9. Nev.—State v. Casey, 117 P. 5, 
34 Nev. 154. 

10. Ala.—Whittle v. State, 104 So. 
668, 213 Ala. 301. 

Cal.—People v. Riser, 305 P.2d 1, 47 
C.2d 566, certiorari denied Riser v. 
People of State of California, 77 
S.Ct. 721, 353 U.S. 930, 1 L.Ed.2d 
724. 

People v. Potigian, 231 P. 593, 69 
C.A. 257. 

Ill.—People v. Corry, 181 N.E. 603, 
349 Ill. 122, 86 A.L.R. 828. 

Pa.—Commonwealth v. Du Boise, 112 
A. 461, 269 Pa. 169. 
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Not from accused’s possession 

(1) Box of cartridges similar to 
that sold accused, with revolver, just 
before homicide, held relevant as 
Identifying ammunition which state 
claimed was used in commission of 
murder. 

Vt.—State v. Stacy, 160 A. 257, 104 
Yt. 379, motion denied 160 A. 747, 
104 Vt. 379. 

(2) As corroboration of state’s tes¬ 
timony that ammunition of the kind 
with which a horse was killed was 
made for use in such a rifle as ac¬ 
cused owned, and that it was kept 
for sale in a nearby village store, 
a shell there kept in stock was com¬ 
petent. 

Mo.—State v. Looney, 204 SW. 25. 

11. Ala.—Stinson v. State, 190 So. 
275, 238 Ala. 240. 

Corpus Juris cited in Burrow v. 
State, 121 So. 449, 450, 23 Ala.App. 
99—Boyett v. State, 92 So. 515, 18 
Ala.App. 363. 

Ark.—Ford v. State, 248 S.W.2d 696, 
220 Ark. 517—Franklin v. State, 
240 SW. 708, 153 Ark. 536. 

Ga.—McKee v. State, 162 S.E. 139, 
174 Ga. 120. 

Bobo v. State, 151 S.E. 58, 40 
Ga.App, 654. 

Ill.—People v. Durand, 139 N.E. 78, 
307 Ill. 611. 

Mont.—State v. London, 310 P.2d 571, 
131 Mont. 410. 

N.C.—State v. Bridges, 101 S.E. 29, 
178 N.C. 733. 

Tex.—Magana v. State, 26 SW.2d 
1072, 115 Tex.Cr. 7—Briscoe v. 

State, 222 S.W. 249, 87 Tex.Cr. 375. 
16 C.J. p 619 note 47. 

Weapon found on premises of third 
person was admissible on showing 
of accused's connection with it. 

Ind.—Hall v. State, 159 N.E. 420, 199 
Ind. 592. 

12. Ala.—Bush v. State, 53 So. 266, 
168 Ala. 77. 
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deceased found in the possession of accused is inad¬ 
missible, however, where it is not connected with 
the crime ; 13 and a weapon of deceased has been 
held not admissible for the purpose of showing that 
he had no weapon at the time of the crime . 13 - 5 

Weapons used by officers and other persons during 
the commission of a robbery are admissible to show 
that none of them used the kind of gun with which 
deceased was killed ; 14 but a weapon belonging to 
a third person is properly rejected where the proof 
wholly fails to show that it was connected with the 
crime . 14 - 5 

§713. - Wearing Apparel 

a. In general 

b. Of victim of crime charged 

c. Of or connected with accused 

d. Other wearing apparel 

a. In General 

Within the discretion of the trial Judge, clothing Is 
generally admissible if It is so connected with the crime 
as to throw light on a material Issue. 

The general rule has been said to be that the 
clothing of the parties at the time of the occasion 
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in question is admissible in evidence . 14 - 50 Clothing 
is admissible in evidence if it is so connected with 
the crime as to throw light upon a material inquiry 
in the case ; 14 - 55 if it conduces to the proof of some 
pertinent hypothesis, which, if sustained, would 
bear probatively on the issue on trial, such evidence 
is admissible . 14 - 60 It is only when the introduction 
of garments would tend to corroborate or elucidate 
no material inquiry that such articles have been 
ruled inadmissible . 14 * 65 

The admission or exclusion of clothing is a matter 
within the sound discretion of the trial judge . 14 - 70 

b. Of Victim of Crime Charged 

Within the discretion of the trial Judge, articles of 
clothing worn at the time of the crime by the victim 
thereof are admissible In evidence, provided they throw 
light on some issue, or assist the jury In some material 
matter, and provided they are properly identified and are 
in substantially the same condition as at the time of the 
offense. 

Blood-stained, bullet-torn, or other articles of 
clothing worn at the time of the crime by the per¬ 
son injured or killed, or otherwise made a victim, 
may be admissible in evidence , 15 provided a suffi¬ 
cient foundation is laid for their reception in evi- 


Ariz.—Rascon v. State, 57 P.2d 304, 
47 Ariz. 501. 

Ga.—Southwell v. State, 4 S.E.2d 26, 
188 Ga. 310. 

N.M.—State v. Kidd, 175 P. 772, 24 
N.M. 572. 

Okl.—Pruitt v. State, 190 P. 894, 17 
Okl.Cr. 434. 

13. Ill.—People v. Doody, 175 N.E. 
436, 343 Ill. 194. 

13.5 Ala—Smith v. State, 73 So.2d 
916, 261 Ala. 270. 

14. Ill.—People v. Fisher, 172 N.E. 
743, 340 Ill. 216. 

14.5 Okl.—Allen v. State, 105 P.2d 
450, 70 Okl.Cr. 143. 

14.50 Wash.—State v. Payne,' 171 P. 
2d 227, 25 Wash.2d 407, opinion ad¬ 
hered to 175 P.2d 494, 25 Wash.2d 
407. 

Clothing held admissible 

N.C.—State v. Rhodes, 113 S.E.2d 917, 
252 N.C. 438. 

14.55 Md.—Shanks v. State, 45 A.2d 
85, 185 Md. 437, 163 A.L.R. 931. 

N.J.—State v. Byra, 26 A.2d 702, 128 
N.J.Law 429, affirmed 30 A.2d 49, 
129 N.J.Law 384, certiorari denied 
65 S.Ct. 1025, 324 U.S. 884, 89 L.Ed. 
1434. 

Belt buckle held admissible 

La.—State v. Leming, 46 So.2d 262, 
217 La. 257. 

14.60 Ala.—Smith v. State, 27 So.2d 
495, 248 Ala. 363. 

14,65 Ala.—Smith v. State, supra. 


14.70 Pa.—Commonwealth v. Bal- 
lem, 123 A.2d 728, 386 Pa. 20, cer¬ 
tiorari denied Ballem v. Common¬ 
wealth of Pennsylvania, 77 S.Ct. 
235, 352 U.S. 932, 1 L.Ed.2d 167. 
Discretion as to: 

Admission of physical objects gen¬ 
erally see supra § 708. 

Clothing of: 

Accused see infra subdivision c 
of this section. 

Victim of crime see infra sub¬ 
division b of this section. 

Discretion held not abused in refus¬ 
ing to admit hat in evidence. 

Wash.—State v. Hein, 201 P.2d 691, 
32 Wash.2d 318. 

15. Ala.—Barbour v. State, 78 So.2d 
328, 262 Ala. 297—Hines v. State, 
72 So.2d 296, 260 Ala. 668—Myhand 
v. State, 66 So.2d 544, 259 Ala. 415 
—Roberts v. State, 63 So.2d 584, 
258 Ala. 534—Smith v. State, 43 So. 
2d 821, 253 Ala. 220—Taylor v. 
State, 30 So.2d 256, 249 Ala. 130 
—Smith v. State, 27 So.2d 495, 248 
Ala. 363—Reedy v. State, 20 So.2d 
528, 24 6 Ala. 363—Robinson v. 

State, 11 So.2d 732, 243 Ala. 684, 
certiorari denied Robinson v. State 
of Alabama, 63 S.Ct. 1168, 319 U.S. 
755, 87 L.Ed. 1708—Hutchens v. 
State, 92 So. 409, 207 Ala. 126. 

Fowler v. State, 56 So.2d 687, 36 
Ala.App. 385—Mooneyham v. State, 
50 So.2d 792, 35 Ala.App. 576— 
Hanson v. State, 37 So.2d 532, 34 
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Ala.App. 177—Bell v. State, 22 So. 
2d 116, 32 Ala.App. 118—Benton v. 
State, 18 So.2d 423, 31 Ala.App. 338, 
certiorari denied 18 So.2d 428, 245 
Ala. 625—Allford v. State, 12 So.2d 
404, 31 Ala.App. 62, certiorari de¬ 
nied 12 So.2d 407, 244 Ala. 148- 
Morris v. State, 142 So. 685, 25 Ala. 
App. 175—Miller v. State, 102 So. 
153, 20 Ala App. 354—Suttle v. 

State, 96 So. 90, 19 Ala.App. 198—* 
Cranford v. State, 75 So. 274, 16 
Ala.App. 68. 

Ariz.—Hann v. State, 247 P. 129, 39 
Ariz. 366. 

Ark.—Smith v. State, 324 S.W.Sd 341 
—Atkinson v. State, 267 S.W.2d 
304, 223 Ark. 538—Ford v. State, 
248 S.W.2d 696, 220 Ark. 517. 

Cal.—People v. Turville, 335 P.2d 
678, 51 C.2d 620, certiorari denied 
Turville v. California, 79 S.Ct. 1465, 
360 U.S. 939, 3 L.Ed.2d 1551—Peo¬ 
ple v. Schoon, 171 P. 680, 177 C. 
678. 

People v. Jordan, 337 P.2d 912, 
169 C.A.2d 727—People v. Clark, 
232 P.2d 290, 140 C.A.2d 634. 

Fla.—Ezzell v. State, 88 So.2d 280. 

Ga.—Johnson v. State, 72 S.E.2d 291, 
209 Ga. 333—Teague v. State, 67 S. 
E.2d 467, 208 Ga. 459. 

Reeves v. State, 50 S.E.2d 640, 
78 Ga.App. 126—Evans v. State, 28 
S.E.2d 671, 70 Ga.App. 500—Mitch¬ 
ell v. State, 144 S.E. 15, 38 Ga.App. 
360. 

Idaho.— Corpus Juris Quoted in State 
v. Bush, 295 P. 432, 436, 50 Idaho 
166. 
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dence, 15 - 5 provided such articles are shown to be issues, or the transaction in question, or on some 
relevant, 15 * 10 and tend to throw some light on the material inquiry or question, 15 - 1 5 and provided they 


III.—People v. Shelton, 57 N.E.2d 
473, 388 Ill. 56. 

Ky.—Napier v. Commonwealth, 206 
S.W.2d 53, 306 Ky. 75—Thomas v. 
Commonwealth, 189 S.W.2d 686, 300 
Ky. 480—Penney v. Common¬ 
wealth, 166 S.W.2d 18, 292 Ky. 192. 
La.—State v. Knight, 80 So.2d 391, 
227 La. 739—State v. Dowdy, 47 
So.2d 496, 217 La. 773, certiorari 
denied 71 S.Ct. 75, 340 U.S. 856, 95 
L.Ed. 627. 

Md.—Ford v. State, 29 A.2d 833, 181 
Md. 303. 

Mass.—Commonwealth v. Taylor, 100 
N.E.2d 22, 327 Mass. 641—Common¬ 
wealth v. Blondin, 87 N.E.2d 455, 
324 Mass. 564. 

Mich.—People v. Wittersheim, 233 N. 

W. 407, 252 Mich. 538. 

Mo.—State v. Vincent, 321 S.W.2d 
' 439—State v. Greer, 313 S.W.2d 711. 

Mont.—State v. Blakeslee, 306 P.2d 
1103, 131 Mont. 47. 

Neb.—Miller v. State, 100 N.W.2d 876, 
169 Neb. 737. 

Nev.—State v. Gambetta, 208 P.2d 
1059, 66 Nev. 317. 

N.M.—State v. Nelson, 321 P.2d 202, 
63 N.M. 428. 

N.C.—State v. Bass, 105 S.E.2d 645, 
249 N.C. 209—State v. Speller, 53 
S.E.2d 294, 230 N.C. 345. 

Okl.—Revard v. State, Cr., 332 P.2d 
967, certiorari denied Bevard v. Ok¬ 
lahoma, 79 S.Ct. 1138, 359 U.S. 
1000, 3 L.Ed.2d 1030—Sweet v. 

State, 95 P.2d 242, 68 Okl.Cr. 44— 
January v. State, 181 P. 514, 16 Okl. 
Cr. 166. 

Or.—State v. Layton, 148 P.2d 522, 
174 Or. 217, certiorari denied 65 S. 
Ct. 64, 323 U.S. 728, 89 L.Ed. 584. 

Pa.—Commonwealth v. Capps, 114 A. 
2d 338, 382 Pa. 72—Commonwealth 
v. Talarico, 177 A. 1, 317 Pa. 481. 

Commonwealth v. Dudick, 87 Pa. 
Super. 25. 

Tex.—Dreher v. State, 220 S.W.2d 
170, 153 Tex.Cr. 392—Farrell v. 
State, 215 S.W.2d 625, 152 Tex.Cr. 
482—France v. State, 187 S.W.2d 80, 
148 Tex.Cr. 341—Johnson v. State, 
139 S.W.2d 579, 139 Tex.Cr. 279. 
Wash.—State v. Griffith, 328 P.2d 897, 
52 Wash.2d 721—State v. Mooradi- 
an, 231 P. 24, 132 Wash. 37. 

16 C.J. p 619 note 49. 

"If there is a reasonable connec¬ 
tion with the deceased or the defend¬ 
ant in a murder prosecution . 
clothing [of the deceased] is admis¬ 
sible if tending to prove any element 
of the crime." 

N.M.—State v. Nelson, 321 P.2d 202, 
206, 63 N.M. 428. 

JEtefutatlon of accused’s testimony 
Ala.—Jackson v. State, 27 So.2d 233, 
32 Ala.App. 484. 

Tex.—Henderson v. State, 198 S.W.2d 
268, 149 Tex.Cr. 619. 


Homicide and assault cases 

(1) In homicide cases the clothing 
of deceased is usually held admissi¬ 
ble. 

Ala.—Barbour v. State, 78 So.2d 328, 

262 Ala. 297—Floyd v. State, 18 So. 

2d 392, 245 Ala. 646—Teague v. 

State, 16 So.2d 877, 245 Ala. 339. 

(2) “Ordinarily, articles of cloth¬ 
ing worn by the deceased in a mur¬ 
der case are not admissible, having 
a tendency to inflame the minds of 
the jury. However, when such arti¬ 
cles of clothing tend to solve or elu¬ 
cidate some disputed issue in the 
case, they are admissible." 

Tex.—Chapa v. State, 191 S.W.2d 729, 

730, 149 Tex.Cr. 115. 

(3) “The general rule, long in 
force in this state, is that bloody 
clothing worn by the deceased in a 
homicide case, or by the injured par¬ 
ty in an assault case, is not admissi¬ 
ble. The admissibility of such cloth¬ 
ing depends upon some exception to 
that rule. Among these exceptions is 
that the bloody clothing is admissi¬ 
ble if such tends to solve some dis¬ 
puted issue in the case.” So, the 
burden is on the state to show the 
admissibility of the evidence as a 
condition precedent to its admission. 
Tex.—Hunter v. State, 275 S.W.2d 

803, 809, 161 Tex.Cr. 225. 

Competency for general purposes 

In absence of request to limit ar¬ 
ticle of clothing to corroboration, it 
was competent for general purposes. 
N.C.—State v. Petry, 36 S.E.2d 653, 

226 N.C. 78. 

Article found near deceased 

In a prosecution for homicide, 
where it appeared body was thrown 
over bridge in a burlap sack, a hat 
found in the sack with a hole in the 
front, which could have been made 
by a bullet, was properly admitted in 
evidence. 

Okl.—State v. Hecker, 221 P. 80S, 109 

Okl.Cr. 520. 

Belay in connection with artioles 

(1) In prosecution for rape, ad¬ 
mitting into evidence certain articles 
of wearing apparel worn by victim, 
which were not turned over to police 
until morning after crime, was not 
error, where reasons for articles not 
being turned over until next morn¬ 
ing were adequately explained. 

D.C.—Hines v. U. S., 220 F.2d 381, 

95 U.S.App.D.C. 118. 

(2) In prosecution for first-degree 
manslaughter in killing two girls by 
driving automobile against them, 
fact that shoe, worn by one of girls 
at time of killing and found caught 
under automobile was not found un¬ 
til next day did not affect its inher¬ 
ent admissibility in evidence. 
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Ala.—Johnson v. State, 43 So.2d 424, 
34 Ala.App. 623, certiorari denied 
43 So.2d 431, 253 Ala. 191. 
Exhibiting bloody wrapping 
In prosecution for murder, where 
clothing worn by deceased was prop¬ 
erly admitted in evidence, there was 
no sound excuse for permitting the 
solicitor to exhibit the bloody paper 
in which the clothes had been 
wrapped for safe-keeping. 

Ala.—Peters v. State, 200 So. 404, 240 
Ala. 531. 

15.5 Neb.—MacAvoy v. State, 15 N. 
W.2d 45, 144 Neb. 827, certiorari 
denied 65 S.Ct. 559, 323 U.S. 804, 89 
L.Ed. 642. 

15.10 Ala.—Kabase v. State, 12 So. 
2d 758, 31 Ala.App. 77, certiorari 
denied 12 So.2d 766, 244 Ala. 182. 
Pa.—Commonwealth v. Chavis, 53 A. 
2d 96, 357 Pa. 158, certiorari denied 
68 S.Ct. 104, 332 U.S. 811, 92 L.Ed 
389. 

Tenn.—Murphy v. State, 221 S.W.2d 
812, 188 Tenn. 583. 

"It is not uncommon for clothing 
of a deceased person to be exhibited 
to the jury in homicide cases or oth¬ 
er cases when it is necessary to do 
so to prove any relative and compe¬ 
tent fact." 

Ky.—Higginbotham v. Common¬ 

wealth, 165 S.W.2d 19, 20, 291 Ky. 
463. 

When, accused pleads not guilty, 
the bloody clothing of deceased is 
never irrelevant. 

Pa.—Commonwealth v. Novak, 150 A. 
2d 102, 395 Pa. 199, certiorari de¬ 
nied Novak v. Pennsylvania, 80 S. 
Ct. 152, 361 U.S. 882, 4 L.Ed.2d 118, 
rehearing denied 80 S.Ct. 290, 361 
U.S. 926, 4 L.Ed.2d 241. 

Articles held relevant on issue of 
malice 

Or.—State v. Cunningham, 144 P.2d 
303, 173 Or. 25. 

Self-defense 

In prosecution for homicide, cloth¬ 
ing worn by decedent was properly 
introduced, since location of shots in 
back was relevant to issue of self- 
defense. 

Ark.—Brown v. State, 243 S.W.2d 
938, 219 Ark. 647. 

Ky.—Poe v. Commonwealth, 314 S.W. 
2d 199. 

Mo.—State v. Eaton, 195 S.W.2d 457, 
355 Mo. 164. 

15.15 Ala.—Peters v. State, 200 So. 
404, 240 Ala. 531. 

Mooneyham v. State, 50 So.2d 
792, 35 Ala.App. 576—Martin v. 

State, 37 So.2d 530, 34 Ala.App. 178 
—Blasengame v. State, 37 So.2d 
225, 34 Ala.App. 85, certiorari de¬ 
nied 37 So.2d 229, 251 Ala. 275— 
Walden v. State, 36 So.2d 656, 34 
Ala.App. 29, certiorari denied 36 
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serve to establish some circumstance leading to the 
identity of deceased or the cause or manner of the 
injury, or to assist the jury in solving some material 
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matter which is or may be controverted or in 
doubt, 16 and do not serve solely to inflame the minds 


So. 2 d 558, 251 Ala. 144—Langley v. 
State, 22 So.2d 920, 32 Ala.App. 163, 
certiorari denied 22 So.2d 923, 247 
Ala. 176—Kabase v. State, 12 So.2d 
758, 31 Ala.App. 77 ^ certiorari de¬ 
nied 12 So.2d 766, 244 Ala. 182— 
Moore v. State, 9 So.2d 146, 30 Ala. 
App. 552. 

Ky.—Hollin v. Commonwealth, 199 S. 

W.2d 624, 303 Rly. gi 6 . 

Mo.— State v. Swinburne, 324 S.W.2d 
746. 

S.C.— State v. Jones, 23 S.E.2d 387, 
201 S.C. 403. 

Tex.— Hunter v. State, 275 S.W.2d 
803, 161 Tex.Cr. 225—Chapa v. 
State, 191 S.W.2d 729, 149 Tex.Cr. 
115—Gooch v. state, 158 S.W.2d 
806, 143 Tex.Cr. 407—Anderson v. 
State, 139 S.W.2d 809, 139 Tex.Cr. 
185. 

Wash.—State v. Payne, 171 P.2d 227, 

25 Wash.2d 407, opinion adhered to 
175 P.2d 494, 25 Wash.2d 407. 

“In order for such articles to be 
admissible, they must have some ten¬ 
dency to prove or disprove some dis¬ 
puted or material issue, to illustrate 
or elucidate some other relevant fact 
or evidence, to corroborate or dis¬ 
prove some other evidence offered or 
to be offered. In other words, they 
must have some tendency to shed 
light upon some material inquiry.” 
Ala.—Higdon v. State, 111 So. 757, 22 
Ala.App. 28. 

Purpose and intent of accused 
Wash.— State v. Clark, 153 P.2d 297, 
21 Wash.2d 774, certiorari denied 
65 S.Ct. 1554, 325 U.S. 878, 89 L. 
Ed. 1994. 

Condition and location of clothes 
S.C.—State v. Jones, 23 S.E.2d 387, 
201 S.C. 403. 

Self-defense 

(1) Clothing worn by deceased was 
admissible where accused pleaded 
self-defense and clothing tended to 
prove or disprove his contention. 

Okl.—Cannon v. State, 62 P.2d 657, I 

60 Okl.Cr. 167-—Guthrie v. State, 
194 P.2d 895, 87 Okl.Cr. 112. 

(2) Clothing held admissible on is¬ 
sue of self-defense in other circum¬ 
stances. 

Ky.—Minix v. Commonwealth, 249 S. 
W.2d 48. 

Mo.—State v. Lewis, 137 S.W.2d 465. 
Or.—State v. Cunningham, 144 P.2d 
303, 173 Or. 25. 

16. U.S.—Suhay y. u. S. f C.C.A.Kan., 
95 F.2d 890, certiorari denied 58 S. 
Ct. 1060, 304 U.S. 580, 82 L.Ed. 
1543. 

Ala.—Hicks v. State, 25 So.2d 139, 
247 Ala. 439—Crenshaw v. State, 
142 So. 669, 225 Ala. 346—Frost v. 
State, 142 So. 427, 225 Ala. 232- 
Walker v, State, 135 So. 438, 223 


Ala. 294—Weems v. State, 132 So. 
711, 222 Ala. 346, reversing 132 So. 
709, 24 Ala.App. 210—Shamberger 
v. State, 130 So. 70, 221 Ala. 538— 
Gholston v. State, 130 So. 69, 221 
Ala. 556—Puckett v. State, 105 So. 
211, 213 Ala. 383—Hush v. State, 
100 So. 321, 211 Ala. 274. 

Johnson v. State, 43 So. 2 d 424, 

34 Ala.App. 623, certiorari denied 
43 So.2d 431, 253 Ala. 191—Moore 
v. State, 9 So.2d 146, 30 Ala.App. 
552—Stephenson v. State, 185 So. 
910, 28 Ala.App. 418—Gilbert v. 
State, 180 So. 306, 28 Ala.App. 206 
—Pierce v. State, 178 So. 248, 28 
Ala.App. 40—Mickle v. State, 142 
So. 120, 25 Ala.App. 152—Cody v. 
State, 137 So. 31S, 24 Ala.App. 499, 
certiorari denied 137 So. 319, 223 
Ala. 622—Moomaw v. State, 137 So. 
40, 24 Ala.App. 459, certiorari de¬ 
nied 137 So. 42, 223 Ala. 438—En- 
zor v. State, 135 So. 595, 24 Ala. 
App. 346, certiorari denied 135 So. 
598, 223 Ala. 297—South v. State, 
118 So. 248, 22 Ala.App. 491—Moye 
v. State, 117 So. 153, 22 Ala.App. 
456, 117 So. 154, 217 Ala. 561— 
Duncan v. State, 115 So. 856, 22 
Ala.App. 382—Sikes v. State, 111 
So. 760, 22 Ala.App. 33—Locklear v. 
State, 87 So. 708, 17 Ala.App. 597, 
petition dismissed Ex parte Lock¬ 
lear, 87 So. 712, 205 Ala. 236—Cran¬ 
ford v. State, 75 So. 274, 16 Ala. 
App. 68 . 

Ariz.—Hadley v. State, 212 P. 458, 25 
Ariz. 23. 

Cal.—People v. McClure, 4 P.2d 211, 
117 C.A. 381. 

Conn.—State v. Santello, 181 A. 335, 
120 Conn. 486. 

D.C.—Hall v. U. S., 168 F.2d 161, 83 
U.S.App.D.C. 166, certiorari denied 
68 S.Ct. 1509, 334 U.S. 853, 92 L. 
Ed. 1775, and Gray v. U. S , 68 S. 
Ct. 1509, 334 U.S. 853, 92 L.Ed. 
1775, rehearing denied 69 S.Ct. 9, 
335 U.S. 839, 93 L.Ed. 391, and 69 
S.Ct. 9, 335 U.S. 840, 93 L.Ed. 391. 
Fia.—Cruce v. State, 100 So. 264, 87 
Fla. 406. 

Ga.—Goodwin v. State, 95 S.E. 674, 
148 Ga. 33. 

Idaho.—State v. Monteith, 20 P.2d 
1023, 53 Idaho 30. 

Corpus Juris quoted in State v. 
Dong Sing, 208 P. 860, 861, 35 Ida¬ 
ho 616. 

HI.—People v. Wilson, 174 N.E. 398, 
342 Ill. 358—People v. Rotello, 171 
N.E. 540, 339 Ill. 448. 

Ind.—Johnson v. State, 167 N.E. 531, 
201 Ind. 264. 

Kan.—State v. Mitchell, 310 P.2d 
1063, 181 Kan. 193, 68 A.L.R.2d 895. 
Kan.—State v. Schwenk, 167 P. 743, 
101 Kan. 408. 
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Ky.—McElfresh v. Commonwealth, 
243 S.W.2d 497—Davis v. Common¬ 
wealth, 97 S.W.2d 43, 265 Ky. 488- 
Cole v. Commonwealth, 86 S.W.2d 
305, 260 Ky. 554—Pelfry v. Com¬ 
monwealth, 74 S.W.2d 913, 215 Ky. 
442—Wright v. Commonwealth, 298 
S.W. 673, 221 Ky. 226. 

La.—State v. Holbrook, 97 So. 27, 153 
La. 1025. 

Me.—State v. Cloutier, 186 A. 604, 
134 Me. 269. 

Mass.—Commonwealth v. Simpson, 13 
N.E.2d 939, 300 Mass. 45, certiorari 
denied Simpson v. Commonwealth 
of Massachusetts, 58 S.Ct. 950, 304 
U.S. 565, 82 L.Ed. 1531. 

Mich.—People v. Becker, 2 N.W.2d 
503, 300 Mich. 562, 139 A.L.R. 1171. 
Mo.— Corpus Juris Secundum cited in 
State v. Evans, 237 S.W.2d 149, 152 
—State v. Westmoreland, 126 S.W. 
2d 202—State v. Wright, 112 S.W. 
2d 571, 342 Mo. 58—State v. Long, 
80 S.W.2d 154, 336 Mo. 630—State 
v. Sterling, 72 S.W.2d 70—State v. 
Clough, 38 S.W.2d 36, 327 Mo. 700 
—State v. Schmittzehe, 3 S.W.2d 
235—State v. Pearson, 270 S.W. 347 
—State v. Davis, 267 S.W. 838- 
State v. Creed, 252 S.W. 678, 299 
Mo. 307—State v. Porter, 207 S.W. 
774, 276 Mo. 387. 

Neb.—MacAvoy v. State, 15 N.W.2d 
45, 144 Neb. 827, certiorari denied 
65 S.Ct. 559, 323 U.S. 804, 89 L Ed. 
642—Egbert v. State, 205 N.W. 252, 
113 Neb. 790—Blazka v. State, 178 
N.W. 832, 106 Neb. 13. 

N.M.—State v. Buck, 266 P. 917, 33 
N.M. 334—State v. Romero, 171 P. 
787, 24 N.M. 351. 

N.C.—State v. Wall, 172 S.E. 216, 205 
N.C. 659. 

Okl.—Storer v. State, 180 P.2d 202, 
84 Okl.Cr. 176—Cannon v. State, 62 
P.2d 657, 60 Okl.Cr. 167—Sledge v. 
State, 269 P. 385, 40 Okl.Cr. 421— 
Jones v. State, 190 P. 887, 17 Okl. 
Cr. 561—Burton v. State, 185 P. 
842, 16 Okl.Cr. 602. 

Or.—State v. Henderson, 184 F.2d 
392, 182 Or. 147, rehearing denied 
186 P.2d 519, 182 Or. 147—State v. 
Enloe, 31 P.2d 772, 147 Or. 123- 
State v. Kingsley, 2 P.2d 3, 137 Or. 
305, rehearing denied 3 P.2d 113, 
137 Or. 305. 

Pa.—Commonwealth v. Szachewicz, 
154 A. 483, 303 Pa. 410—Common¬ 
wealth v. Flood, 153 A. 152, 302 Pa. 
190. 

S.C.—State v. Chambers, 9 S.E.2d 549, 
194 S.C. 197. 

S.D.—State v. Barclay, 191 N.W. 186, 
46 S.D. 129. 

Tex.—Rabb v. State, Cr., 323 S.W.2d 
41—Garza v. State, 261 S.W.2d 575, 
159 Tex.Cr. 105—Gibson v. State, 
223 S.W.2d 625, 153 Tex.Cr. 682— 
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Stevens v. State, 171 S.W.2d 135, 
146 Tex.Cr. 42—Brown v. State, 158 
S.W.2d 1018, 143 Tex.Cr. 358- 

Harper v. State, 112 S.W.2d 189, 
133 Tex.Cr. 432—Bratton v. State, 
111 S.W.2d 259, 133 Tex.Cr. 353— 
Phelps v. State, 92 S.W.2d 447, 130 
Tex.Cr. 189—Stewart v. State, 87 
S.W.2d 727, 129 Tex.Cr. 416—Hick¬ 
ey v. State, 72 S.W.2d 264, 126 Tex. 
Cr. 337—Langford v. State, 58 S. 
W.2d 115, 123 Tex.Cr. 171—Woods 
v. State, 28 S.W.2d 554, 115 Tex.Cr. 
373—Haynie v. State, 21 S.W.2d 
724, 113 Tex.Cr. 650—Bilberry v. 
State, 18 S.W.2d 616, 113 Tex.Cr. 
9—Mercer v. State, 13 S.W.2d 689, 
111 Tex.Cr. 657—Foster v. State, 
296 S.W. 637, 107 Tex.Cr. 376— 
McCoy v. State, 294 S.W. 573, 106 
Tex.Cr. 593—Elliott v. State, 284 
S.W. 961, 105 Tex.Cr. 8 —Trigg v. 
State, 269 S.W. 782, 99 Tex.Cr. 376 
—Aldridge v. State, 241 S.W. 145, 91 
Tex.Cr. 648—Underwood v. State, 
240 S.W. 549, 91 Tex.Cr. 543—Bris¬ 
coe v. State, 236 S.W. 991, 90 Tex. 
Cr. 650—Smith v. State, 232 S.W. 
497, 90 Tex.Cr. 24—Russell v. State, 
232 S.W. 309, 89 Tex.Cr. 572- 

Grace v. State, 225 S.W. 751, 88 
Tex.Cr. 301—Briscoe v. State, 222 
S.W. 249, 87 Tex.Cr. 375—Bryant 
v. State, 207 S.W. 930, 84 Tex.Cr. 
343—Russell v. State, Cr., 206 S.W. 
79—Watson v. State, 205 S.W. 662, 
84 Tex.Cr. 115—White v. State. 202 
S.W. 737, 83 Tex.Cr. 252—Dugan v. 
State, 199 S.W. 616, 82 Tex.Cr. 422 
—Huey v. State, 197 S.W. 202 , 81 
Tex.Cr. 654—Taylor v. State, 197 
S.W. 196, 81 Tex.Cr. 347. 

Va.—Quillin v. Commonwealth, 182 
S.E. 218, 165 Ya. 768—Graham v. 
Commonwealth, 103 S.E. 565, 127 
Va. 808. 

Wash.—State v. Farley, 290 P.2d 987, 
48 Wash.2d 11, certiorari denied 77 
S.Ct. 79, 352 U.S. 858, 1 L.Ed.2d 65. 
16 C.J. p 619 note 50—30 C.J. p 322 
notes 50, 54. 

"If tending to elucidate the trans¬ 
action, to identify any of the parties, 
to connect the accused with the 
crime, or to show the character of 
the wound, motive or intent of the 
killing, or degree of the crime, 
whether the killing was in self-de¬ 
fense or not, . , . [the clothing 

of deceased is] admissible.” 

Ala.—Barbour v. State, 78 So.2d 328, 
339, 262 Ala. 297—Burdett v. HIpp, 
39 So.2d 389, 390, 252 Ala. 37— 
Floyd v. State, 18 So.2d 392, 393, 
245 Ala. 646—Teague v. State, 16 
So.2d 877, 879, 245 Ala. 339. 

To Hlnstrate and corroborate testi¬ 
mony being adduced is the only pur¬ 
pose for which bullet-torn garment 
may be admitted, and such purpose 
must be stated when the offer is 
made. 

Fla.—Deeb v. State, 179 So. 894, 131 
Fla. 362. 


As part of res gestae. 

(1) In general. 

Ala.—Ousley v. State, 122 So. 300, 23 
Ala.App. 139—Moye v. State, 117 
So. 153, 22 Ala.App. 456, certiorari 
denied 117 So. 154, 217 Ala. 561— 
Hyche v. State, 113 So. 644, 22 Ala. 
App. 176, certiorari denied 114 So. 
906, 217 Ala. 114—Sampson v. 

State, 100 So. 305, 19 Ala.App. 671 
—McCaig v. State, 80 So. 155, 16 
Ala.App. 581, certiorari denied Ex 
parte McCaig, 83 So. 927, 203 Ala. 
699. 

Ariz.—Hadley v. State, 212 P. 458, 25 
Arlz. 23. 

Ark.—Clark v. State, 287 S.W. 765, 
172 Ark. 23—Hornsby v. State, 260 
S.W. 41, 163 Ark. 396. 

Fla.—Browne v. State, 109 So. 811, 

92 Fla. 699. 

La.—State v. Dowdy, 47 So.2d 496, 
217 La. 773, certiorari denied 71 S. 
Ct. 75, 340 U.S. 856, 95 L.Ed. 627. 
Miss.—Cameron v. State, 102 So.2d 
355, 233 Miss. 404. 

W.Va.—State v. Panetta, 101 S.E. 360, 
85 W.Va. 212. 

(2) Res gestae generally see supra 
§§ 662(1)—675. 

Held admissible to show 

(1) Location of the wounds, their 
effect, or character. 

Ala.—Ray v. State, 45 So.2d 4, 253 
Ala. 329—Floyd v. State, 18 So.2d 
392, 245 Ala. 646—Terry v. State, 
82 So. 113, 203 Ala. 99. 

Mooneyham v. State, 50 So.2d 
792, 35 Ala.App. 576—Shanks v. 
State, 178 So. 462, 28 Ala.App. 65 
—Hyche v. State, 113 So. 644, 22 
Ala.App. 176, certiorari denied 114 
So. 906, 217 Ala. 114—Locklear v. 
State, 87 So. 708, 17 Ala.App. 597, 
petition dismissed Ex parte Lock¬ 
lear, 87 So. 712, 205 Ala. 236. 

Ky.—Burke v. Commonwealth, 249 S. 
W.2d 764—Bales v. Commonwealth, 
231 S.W.2d 61, 313 Ky. 272. 

La.—State v. Richey, 3 So.2d 285, 198 
La. 88. 

Mo.—State v. Swinburne, 324 S.W.2d 
746—State v. Malone, 62 S.W.2d 
909, 333 Mo. 594. 

Nev.—State v. Helm, 209 P.2d 187, 66 
Nev. 286, certiorari denied Helm v. 
State of Nevada, 70 S.Ct. 791, 339 
U.S. 942, 94 L.Ed. 1358. 

N.C.—State v. Fleming, 163 S.E. 453, 
202 N.C. 512. 

Okl.—Owens v. State, 225 P.2d 812, 

93 Okl.Cr. 156—Storer v. State, 180 
P.2d 202, 84 Okl.Cr. 176—Dobbs v. 
State, 265 P. 661, 39 Okl.Cr. 368. 

Or.—State v. Cunningham, 144 P.2d 
303, 173 Or. 25. 

Pa.—Commonwealth v. Peronace, 195 
A. 57, 328 Pa. 86—Commonwealth 
v. James, 143 A. 910, 294 Pa. 156. 
Tenn.—Murphy v. State, 221 S.W.2d 
812, 188 Tenn. 583. 

30 C.J. p 322 note 56. 

(2) Number of shots or direction 
from which they came. 
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|U.S.—Suhay r. U. S., C.C.A.Kan., 95 
F. 2 d 890, certiorari denied 58 S.Ct 
10C0, 304 U.S. 580, 82 L.Ed, 1543. 
Ala.—Terry v. State, 82 So. 113, 203 
Ala. 99. 

Tex.—King v. State, 286 S.W. 231, 
104 Tex.Cr. 583. 

(3) Number of shots that struck 
deceased. 

Ky.—Higginbotham v. Common¬ 
wealth, 165 S.W.2d 19, 291 Ky. 463. 
Ohio.—State v. Viola, App., 82 N.E.2d 
306, appeal dismissed 76 N.E.2d 715, 

148 Ohio St. 712, certiorari denied 
68 S.Ct. 1070, 334 U.S. 816, 92 L. 
Ed. 1746. 

M) Course or direction of bullet. 
Ala.—Powell v. State, 100 So.2d 38, 39 
Ala.App. 246, certiorari denied 100 
So.2d 46, 267 Ala. 100. 

Mich.—People v. Becker, 2 N.W. 2 d 
503, 300 Mich. 562, 139 A.L.R. 1171. 
N.J.—State v. Wise, 115 A.2d 62, 19 
N.J. 59. 

Tex.—Hill v. State, 217 S.W.2d 1009, 
153 Tex.Cr. 105. 

(5) Character or size of weapon. 
Tex.—Bell v. State, 267 SW. 718, 99 

Tex.Cr. 28. 

( 6 ) Weapon used and manner of 
assault. 

Mo.—State v. Swiney, 296 S.W.2d 112. 

(7) Position or distance of par¬ 
ties. 

Ala.—Roney v. State, 141 So. 907, 
225 Ala. 24—Letson v. State, 110 
So. 21, 215 Ala. 229—Hush v. State, 
100 So. 321, 211 Ala. 274—Terry v. 
State, 82 So. 113, 203 Ala. 99. 

Long v. State, 44 So.2d 775, 35 
Ala.App. 164—Shanks v. State, 178 
So. 462, 28 Ala.App. 65. 

Ark.—Cross v. State, 143 S.W.2d 530, 
200 Ark. 1165—Hannah v. State, 38 
S.W.2d 1090, 183 Ark. 810. 

Ky.—Slone v. Commonwealth, 207 S. 

W. 4G4, 182 Ky. 793. 

La.—State v. Magee, 41 So.2d 499, 215 
La. 675—State v. Simon, 3 So. 2 d 
285, 198 La. 88 . 

Mo.—State v. Mitchell, 262 S.W. 717 
—State v. Tarwater, 239 S.W. 480, 
293 Mo. 273. 

Nev.—State v. Helm, 209 P.2d 187, 
66 Nev. 286, certiorari denied 
Helm v. State of Nevada, 70 S.Ct. 
794, 339 U.S. 942, 94 L.Ed. 135S. 
N.M.—State v. Solis, 37 P.2d 539, 38 
N.M. 538. 

Tex.—Chapa v. State, 191 S.W.2d 729, 

149 Tex.Cr. 115—Frazer v. State, 
268 S.W. 164, 99 Tex.Cr. 89—Hall 
v. State, 260 S.W. 878, 97 Tex.Cr. 
158—Rezeau v. State, 254 S.W. 574, 
93 Tex.Cr. 323—Johnson v. State, 
244 S.W. 1019, 92 Tex.Cr. 650— 
Pickens v. State, 218 S.W. 755, 86 
Tex.Cr. 657. 

( 8 ) In prosecution for homicide, 
deceased's clothing, showing location 
of bullet holes and shedding light on 
character and location of wound, was 
admissible even though merely cumu¬ 
lative evidence. 
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or emotions of the jury, or to arouse pity or resent¬ 
ment. 17 
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Further, such articles must be properly identi¬ 
fied, 18 must have been at all times in proper cus- 


Ala.—Barbour v. State, 78 So.2d 328, 
262 Ala. 297. 

(9) This was true even though 
there was no dispute as to character 
and location of wounds. 

Ala.—Wilson v. State, ll So.2d 563, 
31 Ala.App. 21, certiorari denied 11 
So.2d 568, 243 Ala. 671. 

17. Ala.—Boyette v. State, 110 So. 
S12, 215 Ala. 472. 

Ariz.—Hadley v. State, 212 P. 458, 
25 Ariz. 23. 

La.—State v. Willis, 94 So. 395, 152 
La. 784. 

Mo.—State v. Pearson, 270 S.W. 347— 
State v. Dennison, 267 S.W. 850, 306 
Mo. 473—State v. Creed, 252 SW. 
678, 299 Mo. 307. 

Neb.—MacAvoy v. State, 15 N.W.2d 
45, 144 Neb. 827, certiorari denied 
65 S.Ct. 559, 323 U.S. 804, 89 L.Ed. 
642—Egbert v. State, 205 N.W. 
252, 113 Neb. 790. 

Okl.—Martin v. State, Cr., 94 P.2d 
270. 

pa—Commonwealth v. Chavis, 53 A. 
2d 96, 357 Pa. 158, certiorari denied 
68 S.Ct. 104, 332 U.S. 811, 92 L.Ed. 
389—Corpus Juris quoted in Com¬ 
monwealth v. Flood, 153 A. 152, 154, 
302 Pa. 190. 

Tex.—Williams v. State, 225 S.W.2d 
836, 154 Tex.Cr. 138—Garrison v. 
State, 84 S.W.2d 477, 129 Tex.Cr. 
32—Huntsman v. State, 254 S.W. 
1108, 95 Tex.Cr. 460—Grace v. State, 
225 S.W. 751, 88 Tex.Cr. 301. 

30 C.J. p 322 note 55. 

“The use of the clothing worn by 
the deceased and bearing marks of 
conflict ... is always regarded 
as inflammatory in its nature.*' 

Tex.—Aldridge v. State, 241 SW. 145, 
147, 91 Tex.Cr. 648. 

Discretion of court 
Whether admissibility of slashed 
garment in prosecution for assault 
with deadly weapon may tend to in¬ 
flame jury so as to render garment 
inadmissible is within discretion of 
trial court. 

N.M.—State v. Gallegos, 115 P.2d 626, 
45 N.M. 404. 

No useful purpose served 

(1) In murder prosecution where 
location of bullet holes in body of 
deceased was shown by undertaker 
and there was no denial by accused 
that he had killed deceased, introduc¬ 
tion of bloody clothing worn by de¬ 
ceased at time he was killed served 
no useful purpose, but was calculated 
to inflame jury and was prejudicial 
error. 

ICy.—Horton v. Commonwealth, 226 
S.W.2d 526, 312 Ky. 63. 

(2) In murder prosecution, where 
undertaker had testified as to the ex¬ 
tent and location of all the wounds, 
as well as to the powder burns on the 


body, and accused had not denied in¬ 
flicting any of the wounds, introduc¬ 
tion of bloody clothing worn by de¬ 
ceased at time he was killed was not 
proper. 

Ky-—Burke v. Commonwealth, 249 S. 
W.2d 764. 

(3) In rape prosecution, admission 
in evidence, even though without ob¬ 
jection on part of accused, of prose¬ 
cutrix* blood-stained panties and 
dress was unnecessary to establish 
any material facts and was calculat¬ 
ed to arouse sympathies and preju¬ 
dices of jury, and, therefore, consti¬ 
tuted reversible error. 

S.C.—State v. Green, 86 S.E.2d 598, i 
227 S.C. 1. 

Effect of presence of blood 

Where bloody garments can serve 
to illustrate what happened at the 
time of the commission of the of¬ 
fense, the presence of blood thereon 
does not preclude their introduc¬ 
tion into evidence on ground that the 
minds of the jury would be inflamed. 
Tex.—Henderson v. State, 198 S.W.2d 
268, 149 Tex.Cr. 619. 

Exhibits held not inflammatory 
N.M.—State v. Nelson, 321 P.2d 202 , 
63 N.M. 428. 

Tex.—Hill v. State, 217 S.W.2d 1009, 
153 Tex.Cr. 105—Brown v. State, 
158 S.W.2d 1018, 143 Tex.Cr. 368. 

Clothing held not of such ghastly 
and gruesome appearance as was cal¬ 
culated to inflame the minds of the 
jurors to the prejudice of accused. 
Tex.—Stevens v. State, 171 S.W.2d 
135, 146 Tex.Cr. 42. 

18. Ala.—Robinson v. State, 11 So. 
2d 732, 243 Ala. 684, certiorari de¬ 
nied Robinson v. State of Alabama, 
63 S.Ct. 1168, 319 U.S. 755, 87 L.Ed. 
1708—Frost v. State, 142 So. 427, 
225 Ala. 232. 

McNutt v. State, 121 So. 432, 23 
Ala.App. 43, certiorari denied 121 
So. 435, 219 Ala. 116—Duncan v. 
State, 115 So. 856, 22 Ala.App. 382 
—Hyche v. State, 113 So. 644, 22 
Ala.App. 176, certiorari denied 114 
So. 906, 217 Ala. 114—Fuller v. 
State, 75 So. 879, 16 Ala.App. 163, 
certiorari denied Ex parte Fuller, 
76 So. 995, 200 Ala. 697. 

Ark.—Forrest v. State, 288 S.W. 925, 
172 Ark. 1176. 

Cal—People v. Mitchell, 215 P. 117, 
61 C.A. 569. 

Fla.—Ezzell v. State, 88 So.2d 280— 
Landrum v. State, 84 So. 535, 79 
Fla. 189. 

Ga—Johnson v. State, 72 S.E.2d 291, 
209 Ga. 333—Harris v. State, 119 
S.E. 519, 156 Ga. 582. 

Idaho.—Corpus Juris quoted in State 
v. Bush, 295 P. 432 , 436, 50 Idaho 
166. 


Ind.—Johnson v. State, 167 N.E. 531, 
201 Ind. 264. 

Ky.—Huff v. Commonwealth, 122 S. 
W.2d 143, 275 Ky. 578—Tackett v. 
Commonwealth, 17 S.W.2d 241, 229 
Ky. 312. 

La.—State v. Scarbrough, 119 So. 
523, 167 La. 484—State v. Holbrook, 
97 So. 27, 153 La. 1025. 

Mo.—State v. Wilson, 248 S.W.2d 857 
—State v. Schmittzehe, 3 S.W.2d 
235. 

Okl.—Dobbs v. State, 265 P. 661, 39 
Okl.Cr. 368. 

Tex.—Harper v. State, 112 S.W.2d 
189, 133 Tex.Cr. 432—Ryan v. State, 
65 S.W.2d 829, 122 Tex Cr. 464. 

16 C.J. p 619 note 51—30 C.J. p 322 
note 50. 

Identification held sufficient 

( 1 ) Generally. 

Ark.—Hodge v. State, 204 S.W. 2d 
374, 211 Ark. 1005. 

Ga.—Davidson v. State, 69 S.E.2d 757, 
208 Ga. 834. 

Me.—State v. Clukey, 83 A.2d 568, 147 
Me. 423. 

Mo.—State v. Cochran, 203 S.W.2d 
707, 356 Mo. 778. 

Mont.—State v. Blakeslee, 306 P.2d 
1103, 131 Mont. 47. 

Neb.—Miller v. State, 100 N.W. 2 d 
876, 169 Neb. 737. 

N.J.—State v. Pontery, 117 A.2d 473, 
19 N.J. 457. 

(2) Testimony of embalmer. 

Ark.—Ford v. State, 248 S.W.2d 696, 
220 Ark. 517. 

Identification by wife of decedent 

Interest of wife of deceased, who 
identified clothing worn by him at 
time of shooting affected only the 
weight, not the admissibility, of the 
evidence. 

La.—State v. Goins, 94 So.2d 244, 232 
La. 238, certiorari denied Goins v. 
State of Louisiana, 78 S.Ct. 74, 355 
U.S. 847, 2 L.Ed. 2 d 57. 

Preliminary showing 

While the proper practice was for 
the state, before offering the garment, 
to show that it had been kept in 
the proper custody, failure to do 
so did not render the garment's ad¬ 
mission reversible error, where no 
question was raised as to proper cus¬ 
tody of clothing, and sheriff identified 
clothing, testified he took possession 
thereof, and apparently used clothing 
to illustrate or corroborate his testi¬ 
mony. 

Fla.—Deeb v. State, 179 So. 894, 131 
f Fla. 362. 

Official custody unnecessary 

Although a statute requires jus¬ 
tices of the peace to deliver property 
to be used as evidence at the trial 
to the clerk of the court, and makes 
it the clerk’s duty to preserve th$ 
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tody, 18 * 5 and must be, 19 or be shown to be, 20 in 
the same, or substantially the same, condition as at 
the time of the offense, or at least not shown to be 
otherwise, 21 or in the same condition when offered 
in evidence as when found. 21 * 5 However, it has 
been held that where the changed condition of cloth¬ 
ing worn by deceased when killed does not prevent 
it from tending to prove or disprove an issue in the 
case, it is proper to admit the clothing in evi¬ 
dence. 21 * 10 The fact that the articles of clothing 
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have been washed since the offense does not render 
them inadmissible where they are otherwise in sub¬ 
stantially the same condition; 22 indeed, the fact of 
washing has been considered a circumstance favor¬ 
ing the admission of the garment, where the blood 
had thereby been removed. 23 

If they are otherwise admissible, the gruesome or 
inflammatory nature of the articles offered does not 
render them inadmissible; 24 and they may be ad- 


same, clothing sufficiently identified 
as that worn by the victim is ad¬ 
missible although it has not been in 
the clerk’s custody. 

La.—State v. Pierce, 126 So. 614, 169 
La. 1025—State v. Green, 106 So. 
701, 160 La. 79. 

By parent 

Clothes worn by deceased may be 
identified by parent, despite the out¬ 
bursts of grief accompanying such 
identification. 

Pa.—Commonwealth v. Flood, 153 A. 
152, 302 Pa. 190. 

Objection to sufficiency of identifi¬ 
cation goes to weight rather than 
admissibility of clothing. 

W.Va.—State v. McDonie, 109 S.E. 
710, 89 W.Va. 185. 

18.5 Fla.—North v. State, 65 So.2d 
77, affirmed 74 S.Ct. 376, 346 U.S. 
932, 98 L.Ed. 423, rehearing denied 
74 S.Ct. 513, 347 U.S. 924, 98 L.Ed. 
1078. 

Me.—State v. Clukey, 83 A.2d 568, 147 
Me. 423. 

19. Ala.—Locklear v. State, 87 So. 
708, 17 Ala.App. 597, petition dis¬ 
missed Ex parte Locklear, 87 So. 
712, 205 Ala. 236. 

Tex.—Bratton v. State, 111 S.W.2d 
259, 133 Tex.Cr. 363. 

Slight change 

In prosecution for manslaughter 
arising out of operation of automo¬ 
bile, that small piece had been cut 
out of deceased’s shirt and buckle 
removed from overall for experimen¬ 
tal purposes, did not require exclu¬ 
sion thereof on ground of substan¬ 
tial change in condition. 

Ill.—People v. Wallage, 186 N.E. 540, 
353 Ill. 95. 

Fact that physician cut coat off 
of victim does not change its con¬ 
dition so as to prevent it from being 
introduced in evidence. 

Ky.—Crawford v. Commonwealth, 
136 S.W.2d 754, 281 Ky. 557. 

20 . Ala.—Chancellor v. State, 80 So. 
2d 313, 38 Ala.App. 89, certiorari 
denied 80 So.2d 315, 262 Ala. 700— 
Waller v. State, 28 So.2d 815, 82 
Ala.App. 586—Miller v. State, 102 
So. 153, 20 Ala.App. 354. 

Idaho.—Corpus Juris quoted in State 
v. Bush, 295 P. 432, 436, 50 Idaho 
166. 


Ky.—Coldiron v. Commonwealth, 263 
S.W.2d 125—Thomas v. Common¬ 
wealth, 252 S.W.2d 683—Burke v. 
Commonwealth, 249 S.W.2d 764— 
McElfresh v. Commonwealth, 243 S. 
W.2d 497—Ellison v. Common¬ 
wealth, 225 S.W.2d 470, 311 Ky. 
757—Albertson v. Commonwealth, 
214 S.W.2d 394, 308 Ky. 294- 

Huff v. Commonwealth, 122 S.W. 
2d 143, 275 Ky. 578—Gross v. 

Commonwealth, 72 S.W.2d 1017, 255 
Ky. 88 —Tackett v. Commonwealth, 
17 S.W.2d 241, 229 Ky. 312—Blank¬ 
enship v. Commonwealth, 276 SW. 
112, 210 Ky. 413—Sizemore v. Com¬ 
monwealth, 224 S.W. 637, 189 Ky. 
46—Martin v. Commonwealth, 199 
S.W. 603, 178 Ky. 540. 

Me.—State v. Clukey, 83 A.2d 568, 
147 Me. 423. 

Miss.—Triplett v. State, 132 So. 448, 
159 Miss. 365. 

Mo.—Corpus Juris quoted in State v. 

Schmittzehe, 3 S.W.2d 235, 239. 
Neb.—Egbert v. State, 205 N.W. 252, 
113 Neb. 790. 

Tex.—Langford v. State, 58 S.W.2d 
115, 123 Tex.Cr. 171. 

16 C.J. p 619 note 52. 

In absence of such showing the ad¬ 
mission of the clothing is error. 

Ky.—Webster v. Commonwealth, 3 S. 
W.2d 754, 223 Ky. 369. 

Seasonable inference supported 

Mo.—State v. Terry, 325 SW.2d 1. 

Evidence held to show that clothes 
had remained in substantially same 
condition at time of trial as at time 
of death. 

Fla.—North v. State, 65 So.2d 77, af¬ 
firmed 74 S.Ct. 376, 346 U.S. 932, 98 
L.Ed. 423, rehearing denied 74 S.Ct. 
513, 347 U.S. 924, 98 L.Ed. 1078. 

Fart of garment 

( 1 ) Where they were shown to be 
in same condition as when removed 
from his body, the fact that only rear 
halves of garments, worn by decedent 
when shot in back, were introduced 
in evidence, was not objectionable. 
Ky.—Mann v. Commonwealth, 10 S. 

W.2d 1094, 226 Ky. 296. 

(2) Trousers worn by deceased at 
time of his death were admissible, 
notwithstanding they had been cut 
and ripped from body and a part 
of front of trousers had been remov¬ 
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ed after trousers had been taken 
from body. 

Ark.—Bartley v. State, 199 S.W.2d 
965, 210 Ark. 1061. 

Where no objection is made to the 
admission of the clothing on the 
ground that there had been no pre¬ 
liminary showing of its unchanged 
condition, its admission without such 
showing is not necessarily erroneous. 
Mo.—State v. Schmittzehe, 3 S.W *>d 
235. 

Changes explained 

Garments found on the person of 
decedent are admissible in evidence, 
where the changes which have taken 
place in them are explained. 

Cal.—People v. Besold, 97 P. 871, 154 
C. 363. 

21 . Cal.—People v. Mitchell, 215 P. 
117, 61 C.A. 569. 

“It was not necessary for the state 
to negative change of condition and 
appearance before offering the clothes 
in evidence.” 

Kan.—State v. Schwenk, 167 P. 743 
744, 101 Kan. 408. 

21.5 Ala.—Hines v. State, 72 So. 2d 
296, 260 Ala. 668. 

21.10 Ark.—Cross v. State, 143 S.W. 
2d 530, 200 Ark. 1165. 

22 . Ark.—Atkinson v. State, 267 S. 
W.2d 304, 223 Ark. 638. 

Fla—Cruce v. State, 100 So. 264, 87 
Fla. 406. 

Ga.—Davidson v. State, 69 S.E. 2d 
757, 208 Ga. 834. 

Miss.—Triplett v. State, 132 So. 448, 
159 Miss. 365. 

Tex.—Ryan v. State, 55 S.W.2d 829, 
122 Tex.Cr. 464. 

16 C.J. p 620 note 53. 

23. Mo.—State v. Malone, 62 S.W.2d 
909, 333 Mo. 594. 

N.J.—State v. Rogers, 116 A.2d 37, 19 
N.J. 218. 

24. Ala.—Ray v. State, 45 So.2d 4, 
253 Ala. 329—Hicks v. State, 25 
So.2d 139, 247 Ala. 439—Reedy v. 
State, 20 So.2d 528, 246 Ala. 363— 
Gholston v. State, 130 So. 69, 221 
Ala. 556—Hyche v. State, 114 So. 
906, 217 Ala. 114. 

McKee v. State, 31 So.2d 656, 33 
Ala.App. 171, certiorari denied 31 
So.2d 662, 249 Ala. 433—Wilson v. 
State, 11 So.2d 563, 31 Ala.App. 21, 
certiorari denied 11 So.2d 568, 243 
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missible despite their prejudicial tendency. 24 - 5 

Under some authorities, the fact that such pieces 
of evidence are merely cumulative does not affect 
their admissibility, 24 - 10 and they may properly be 
admitted to corroborate oral testimony or other 
evidence; 24 - 15 although the evidence offered is only 
cumulative, and may tend to inflame the jury, its 
admissibility will not be affected if it sheds light on 
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a material inquiry or illustrates the transaction at 
issue. 24 - 20 As long as the article in question is rele¬ 
vant to a material issue in the case, the fact that it 
is merely cumulative of a fact proved without dis¬ 
pute, or corroborative of testimony already given 
and not denied, does not render it inadmissible; 25 
nor does the admission by accused of certain facts 
necessarily exclude it, even though it is blood¬ 
stained or bullet-torn, 26 except where the admissions, 


Ala. 671—Stephenson v. State, 185 
So. 910, 28 Ala.App. 418—Patterson 
v. State, 126 So. 420, 23 Ala.App. 
428. 

Idaho.—State v. Breyer, 232 P. 560, 
40 Idaho 324—State v. Dong Sing, 
208 P. 860, 35 Idaho 616. 

Iowa.—State v. Stansberry, 166 N.W. 
359, 182 Iowa 908. 

La.—State v. Willis, 94 So. 395, 152 
La. 784. 

Or.—State v. Cunningham, 144 P.2d 
303, 173 Or. 25. 

Tex.—Smith v. State, 232 S.W. 497, 
90 Tex.Cr. 24. 

Wash.—State v. Farley, 290 P.2d 987, 
48 Wash.2d 11, certiorari denied 77 
S.Ct. 79, 352 U.S. 858, 1 L.Ed.2d 
65. 

Gruesomeness of demonstrative evi¬ 
dence generally see supra § 708. 
“If such objects tend to corrobo¬ 
rate or disprove, illustrate or eluci¬ 
date any other evidence, they are ad¬ 
missible, though such evidence may 
have a tendency to bias or prejudice 
the Jury, to elicit their sympathy for, 
or animosity toward either the de¬ 
ceased or the accused.” 

Ala.—Barbour v. State, 78 So.2d 328, 
339, 262 Ala. 297—Burdett v. Hipp, 
39 So.2d 389, 390, 252 Ala. 37— 
Floyd v. State, 18 So.2d 392, 393, 
245 Ala. 646—Teague v. State, 16 
So.2d 877, 879, 245 Ala. 339. 

Aid to Jury 

If the presence of bloody clothing 
in evidence in a murder prosecution 
will aid the jury, its gruesomeness 
should not prohibit its introduction. 
Tex.—Gibson v. State, 223 S.W.2d 625, 
153 Tex.Cr. 682. 

Prejudicial display 

In trial for homicide, where de¬ 
ceased’s clothes, through which shots 
were fired, are properly admitted, 
they should not, if objected to, be so 
exhibited or displayed as unduly to 
prejudice, excite, or distract jury, 
particularly if garments have grue¬ 
some quality or appearance. 

Fla.—Deeb v. State, 179 So. 894, 131 
Fla. 362. 

Garment held not so gruesome as 

to prevent admission in evidence. 
Nev.—State v. Gambetta, 208 P.2d 
1059 66 Nev. 317. 

24.5 Cal.—People v. Jordan, 337 P. 
2d 912, 169 C.A.2d 727. 


24.10 Ala.—Ray v. State, 45 So.2d 4, 
253 Ala. 329. 

Wilson v. State, 11 So.2d 563, 31 
Ala.App. 21, certiorari denied 11 So. 
2d 568, 243 Ala. 671. 

Evidence cumulative of detailed oral 
testimony 

Ala.—Barbour v. State, 78 So.2d 328, 
262 Ala. 297. 

24.15 Ala.—Washington v. State, 112 
So.2d 179, 269 Ala. 146—Morris v. 
State, 104 So.2d 810, 268 Ala. 60— 
Barbour v. State, 78 So.2d 328, 262 
Ala. 297—Sheppard v. State, 60 So. 
2d 329, 257 Ala. 626—Burdett v. 
Hipp, 39 So.2d 389, 252 Ala. 37- 
Hicks v. State, 25 So.2d 139, 247 
Ala. 439—Reedy v. State, 20 So.2d 
528, 246 Ala. 363—Floyd v. State, 
18 So.2d 392, 245 Ala. 646—Teague 
v. State, 16 So.2d 877, 245 Ala. 
339. 

Walden v. State, 36 So.2d 556. 34 
Ala.App. 29, certiorari denied 36 So. 
2d 558, 251 Ala. 144. 

Fla.—North v. State, 65 So.2d 77, af¬ 
firmed 74 S.Ct. 376, 346 U.S. 932, 
98 L.Ed. 423, rehearing denied 74 
S.Ct. 513, 347 U.S. 924. 98 L.Ed. 
1078—Deeb v. State, 179 So. 894, 
131 Fla. 362. 

La.—State v. Dowdy, 47 So.2d 496, 217 
La. 773, certiorari denied 71 S.Ct. 
75, 340 U.S. 856, 95 L.Ed. 627. 

Miss.—Cameron v. State, 102 So.2d 
355, 233 Miss. 404. 

Mo.—State v. Lewis, 137 S.W.2d 465. 

N.M.—State v. Gallegos, 115 P.2d 626, 
45 N.M. 404. 

N.C.—State v. Speller, 53 S.E.2d 294, 
230 N.C. 345 —State v. Petry, 36 S. 
E.2d 653, 226 N.C. 78. 

S.C.—State v. Chambers, 9 S.E.2d 549, 
194 S.C. 197. 

Corroboration of extrajudicial con¬ 
fession 

Ark.—Bracey v. State, 331 S.W.2d 
870. 

Testimony that prosecuting witness 
had been cut 

N.M.—State v. Gallegos, 115 P.2d 626, 
45 N.M. 404. 

Nature and position of bullet wound 

Kan.—State v. Mitchell, 310 P.2d 1063, 
181 Kan. 193, 68 A.L.R.2d 895. 

24.20 Ala.—Reedy v. State, 20 So.2d 
528, 246 Ala. 363. 

25. Ala.—Fowler v. State, 181 So. 
266, 236 Ala. 87—Weems v. State, 
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132 So. 711, 222 Ala. 346—Hyche 
v. State, 114 So. 906, 217 Ala. 114. 

Jones v. State, 116 So. 896, 22 
Ala.App. 472. 

Idaho.—State v. Dong Sing, 208 P. 
860, 35 Idaho 616. 

Ky.—Tackett v. Commonwealth, 17 
S.W.2d 241, 229 Ky. 312. 

Okl.—Jones v. State, 190 P. 887, 
17 Okl.Cr. 561. 

Tex.—Chapa v. State, 191 S.W.2d 729, 
149 Tex.Cr. 115. 

“If the state had desired to so pro¬ 
ceed the coat might have been iden¬ 
tified and offered in evidence . . 

before any other witness testified 
as to the location of wounds on the 
body of the deceased. It would fur¬ 
nish no more ground for objection 
. . . than would have been tena¬ 

ble had the state proved [the fact] 
by one witness and then been met 
with objection when another wit¬ 
ness was offered to testify to the 
same fact.” 

Tex.—Trigg v. State, 269 S.W. 782, 
785, 99 Tex.Cr. 376. 

26. N.M.—State v. Romero, 171 P. 
787, 24 N.M. 351. 

Tex.—Chapa v. State, 191 S.W.2d 729, 
149 Tex.Cr. 115—Bratton v. State, 
111 S.W.2d 259, 133 Tex.Cr. 353- 
Woods v. State, 28 S.W.2d 554, 115 
Tex.Cr. 373. 

“If [despite accused's admission] 
the state was not concluded from in¬ 
troducing another witness who de¬ 
scribed the location and character of 
wounds more forcibly than . 

[a previous witness], why was it 
concluded from accentuating the tes¬ 
timony of . [such previous 

witness] by the introduction of phys¬ 
ical evidence [which would have this 
effect].” 

Iowa.—State v. Stansberry, 166 N.W. 
359, 362, 182 Iowa 908. 

Admission of killing and location 
of wounds does not render bullet- 
torn and bloodstained garment inad¬ 
missible. 

Idaho.—State v. Breyer, 232 P. 560, 
40 Idaho 324. 

Iowa.—State v. Griffin, 254 N.W. 841, 
218 Iowa 1301. 

Subsequent admission of fact, or 
of some of the facts, which clothing 
is offered to prove, does not render 
prior introduction of clothing im- 
I proper. 
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in the light of the circumstances and other evidence, 
strip the garments of all materiality and probative 
value. 27 However, it has also been held that the 
inherently inflammatory nature of blood-stained ar¬ 
ticles of clothing has caused the courts to restrict 
their introduction to cases where they are relevant 
to a material issue and are not merely cumulative 
of a fact which has been proved, or which has not 
been denied. 27 - 5 

Where a blood-stained garment is offered, the fact 
that it shows holes or perforations caused by the 
weapons or bullets is sometimes relied on in part 
to warrant its admission; 28 but such holes or per¬ 
forations are not essential where the garment other¬ 
wise sheds light on a material inquiry. 29 

Whether or not a particular article of clothing 
should be admitted has been said to rest in the 


sound discretion of the trial judge. 30 

In accused’s possession. Articles of clothing iden¬ 
tified as property of deceased and found in the pos¬ 
session of accused are admissible to connect him 
with the commission of the offense. 31 

Keeping clothing on display . Even where the 
victim’s blood-stained clothes are properly shown to 
the jury, keeping them conspicuously displayed for 
several hours serves no legitimate purpose. 31 - 5 

c. Of or Connected with Accused 

Within the discretion of the trial judge, wearing ap¬ 
parel belonging to, or connected with, the accused and 
sufficiently identified and connected with the crime is 
admissible, where it tends to throw light on a material 
inquiry and is in substantially the same condition as at 
the time of the offense. 

Blood-stained 32 wearing apparel claimed to belong 
to, or to be otherwise connected with accused, and 


Ky.—Belcher v. Commonwealth, 53 
S.W.2d 214, 245 Ky. 125. 

La.—State v. Willis, 94 So. 395, 152 
La. 784. 

S.D.—State v. Barclay, 191 N.W. 186, 
46 S.D. 129. 

27. Mo.—State v. Long-, 80 S.W.2d 
154, 336 Mo. 630—State v. Pearson, 
270 S.W. 347—State v. Porter, 207 
S.W. 774, 276 Mo. 387. 

Tex.—Gillespie v. State, 190 S.W. 146, 
80 Tex.Cr. 432. 

27.5 Ky.—McElfresh v. Common¬ 
wealth, 243 S.W.2d 497. 

Admission held error 

Ky.—McElfresh v. Commonwealth, 
supra. 

28. Ala.—Hyche v. State, 114 So. 906, 
217 Ala. 114. 

Stephenson v. State, 28 Ala.App. 
418, 185 So. 910—Pierce v. State, 
178 So. 248, 28 Ala.App. 40—Moo- 
maw v. State, 137 So. 40, 24 Ala. 
App. 459, certiorari denied 137 So. 
42, 223 Ala.App. 438—McNutt v. 
State, 121 So. 432, 23 Ala.App. 43, 
certiorari denied 121 So. 435, 219 
Ala. 116—Jones v. State, 116 So. 
896, 22 Ala.App. 472. 

29. Ala.—McNutt v. State, 121 So. 
432, 23 Ala.App. 43, certiorari de¬ 
nied 121 So. 435, 219 Ala. 116— 
Moye v. State, 117 So. 153, 22 Ala. 
App. 456, certiorari denied 117 So. 
154, 217 Ala. 561. 

30. Mass.—Commonwealth v. Simp¬ 
son, 13 N.E.2d 939, 300 Mass. 45, 
certiorari denied Simpson v. Com¬ 
monwealth of Massachusetts, 58 S. 
Ct. 950, 304 U.S. 565, 82 L.Ed. 1531. 

Mo.—State v. Malone, 62 S.W.2d 909, 
333 Mo. 594—State v. Porter, 207 
S.W. 774, 276 Mo. 387. 

Neb.—Blazka v. State, 178 N.W. 832, 
105 Neb. 13. 

N.M.—State v. Gallegos, 115 P.2d 626, 
45 N.M. 404. 


| Pa.—Commonwealth v. Peronace, 195 
A. 57, 328 Pa. 86—Commonwealth 
v. Talarico, 177 A. 1, 317 Pa. 481 
—Commonwealth v. Szachewicz, 154 
A. 483, 303 Pa. 410—Common¬ 

wealth v. James, 143 A. 910, 294 Pa. 
156. 

Commonwealth v. Capps, O. & T., 
4 Bucks Co. 189, affirmed 114 A.2d 
338, 382 Pa. 72—Commonwealth v. 
Gibbs, Quar.Sess., 52 Lane.L.Rev. 
275. 

Discretion as to admission of phys¬ 
ical objects generally see supra § 
708. 

Admission of bloody clothes of vic¬ 
tim 

Pa.—Commonwealth v. Chavis, 53 A. 
2d 96, 357 Pa. 158, certiorari de¬ 
nied 68 S.Ct. 104, 332 U.S. 811, 92 
L.Ed. 389. 

S.C.—State v. Chambers, 9 S.E.2d 
549, 194 S.C. 197. 

Discretion held not abused in ad¬ 
mitting evidence. 

Kan.—State v. Mitchell, 310 P.2d 
1063, 181 Kan. 193, 68 A.L.R.2d 895. 

Mo.—State v. Vincent, 321 S.W.2d 
439. 

Nev.—State v. Helm, 209 F.2d 187, 
66 Nev. 286, certiorari denied Helm 
v. State of Nev., 70 S.Ct. 794, 339 
U.S. 942, 94 L.Ed. 1358. 

N.M.—State v. Heisler, 272 P.2d 660, 
58 N.M. 446. 

Pa.—Commonwealth v. Gibbs, 76 A.2d 
608, 366 Pa. 182. 

S.C.—State v. Chambers, 9 S.E.2d 
549, 194 S.C. 197. 

31. Or.—State v. Sack, 300 P.2d 427, 
210 Or. 552, appeal dismissed and 
certiorari denied Sack v. State of 
Oregon, 77 S.Ct. 1048, 353 U.S. 962, 

1 L.Ed.2d 912. 

Tex.—Warren v. State, 94 S.W.2d 463, 
130 Tex.Cr. 456—Rios v. State, 7 
S.W.2d 535, 110 Tex.Cr. 68. j 
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Articles found in accused’s room 
Cal.—People v. Adamson, 165 P.2d 3, 
27 C.2d 478, affirmed 67 S.Ct. 1672^ 
332 U.S. 46, 91 L.Ed. 1903, 171 A.l! 

R. 1223, rehearing denied 68 S.Ct 
27, 332 U.S. 784, 92 L.Ed. 3G7. 

31.5 D.C.—McFarland v. U. S., 150 
F.2d 593, 80 U.S.App.D C. 196, re¬ 
hearing denied 66 S.Ct. 472, 326 U. 

S. 788, 90 L.Ed. 478, rehearing de¬ 
nied 66 S.Ct. 526, 327 U.S. 814 90 
L.Ed. 1038. 

32. Cal.—People v. Nakis, 193 P. 92, 
184 C. 105. 

Ga.—Hatcher v. State, 168 S.E. 278 
176 Ga. 454. 

Iowa.—State v. Myers, 79 N.W 2d 
382, 248 Iowa 4 1. 

Md.—Shanks v. State. 45 A.2d 85, 185 
Md. 437, 163 A.L.R. 931. 

Mo.—State v. Gaters, 39 S.W.2d 548. 
Neb.—Simmons v. State, 197 N.W. 
398, 111 Neb. 644, certiorari denied 
Simmons v. Fenton, 45 S.Ct. 514, 
267 U.S. 696, 69 L.Ed. 1162. 

Nev.—State v. Oschoa, 242 P. 582, 49 
Nev. 194. 

N.J.—State v. Rogers, 116 A.2d 37, 19 
N.J. 218. 

Tex.—Coleman v. State, 209 S.W.2d 
925, 151 Tex.Cr. 582—Henderson v. 
State, 198 S.W.2d 268, 149 Tex.Cr. 
619—Nicholas v. State, 270 S.W. 
565, 99 Tex.Cr. 504. 

Wash.—State v. Clark, 153 P.2d 297, 
21 Wash.2d 774, certiorari denied 
65 S.Ct. 1554, 325 U.S. 878, 89 L.Ed. 
1994. 

W.Va.—State v. Burdette, 63 S.E.2d 
69, 135 W.Va. 312. 

16 C.J. p 620 note 55. 

Same blood type as that of complain, 
ing witness 

Ill.—People v. Wilson, 115 N.E.2d 
250, 1 Ill.2d 178, certiorari denied 
Wilson v. People of State of Illi¬ 
nois, 74 S.Ct. 530, 347 U.S. 928, 98 
L.Ed. 1080. 
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other 33 wearing apparel claimed to belong to, or 
to be otherwise connected with, accused may be 
admitted where, and only where, 34 accused’s owner¬ 
ship of, or connection with, it is sufficiently shown, 


provided it is also shown to be connected with the 
crime, 35 as by evidence sufficient to show, or to 
warrant an inference, that it was 'worn by him at 
the time of the offense, 36 and provided it tends to 


Test as to nature of "blood 

In prosecution for murder, blood¬ 
stained garments found in possession 
of one of accused are admissible, de¬ 
spite the fact that no scientific test 
has been made to determine whether 
it is human or animal blood, although 
such a test should be made wherever 
possible. 

Miss.—Hunter v. State, 102 So. 282, 
137 Miss. 276. 

Clothing held not too gruesome for 
admission 

Nev.—State v. Gambetta, 208 P.2d 
1059, 66 Nev. 317. 

33. U.S.—White v. U. S., C.A.Ala., 

200 F.2d 509, certiorari denied 73 
S.Ct. 1142, 345 U.S. 999, 97 L.Ed. 
1405, rehearing denied 74 S.Ct. 17, 
346 U.S. 843, 98 L.Ed. 363—Pear¬ 
son v. U. S., C.A.Tenn., 192 F.2d 
681. 

Ala.—Smith v. State, 43 So.2d 821, 
253 Ala. 220— Corpus Juris Secun¬ 
dum cited in Daniels v. State, 11 
So.2d 756, 762, 243 Ala. 675, certio¬ 
rari denied 63 S.Ct. 1168, 319 U.S. 
755, 87 L.Ed. 1708— Corpus Juris 
Secundum cited in Bob in son v. 
State, 11 So.2d 732, 736, 243 Ala. 
684, certiorari denied 63 S.Ct. 1168, 

319 U.S. 755, 87 L.Ed. 1708. 

Cal.—-People v. Williams, 347 P.2d 
665, 1 Cal.Rptr. 321. 

People v. Clark, 232 P.2d 290, 140 
C.A.2d 634—People v. Gonzales, 198 
P.2d 81, 87 C.A.2d 867. 

Fla.— Corpus Juris Secundum cited 
in Flowers v. State, 12 So.2d 772, 
778, 152 Fla. 649, certiorari denied 
64 S.Ct. 49, 320 U.S. 767, 88 L.Ed. 
458, rehearing denied 64 S.Ct. 77, 

320 U.S. 811, 88 L.Ed. 490. 

Ga.—Sims v. State, 25 S.E.2d 1, 195 
Ga. 485—King v. State, 136 S.E. 
154, 163 Ga. 313. 

Ill.—People v. Collins, 31 N.E.2d 295, 
375 Ill. 253—People v. Reno, 155 
N.E. 329, 324 Ill. 484. 

Iowa.—State v. Trumbauer, 223 N.W. 
491, 207 Iowa 772. 

Md.—Ford v. State, 29 A.2d 833, 181 
Md. 303. 

Mass.—Commonwealth v. Wallace, 
94 N.E 2d 767, 326 Mass. 393. 

Miss.—Franks v. State, 26 So.2d 71, 
200 Miss. 324. 

Mo.—State v. Washington, 335 S.W. 
2d 23—State v. Knox, 320 S.W.2d 
592—State v. Johnson, 286 S.W.2d 
787—State v. Gerberding, 272 S.W. 
2d 230. 

N.Y.—People v. Flynn, 89 N.Y.S.2d 
28, 275 App.Div. 350. 

N.C.—State v. Speller, 53 S.E.2d 294, 
230 N.C. 345—State v. Hooks, 47 

S. E.2d 234, 228 N.C. 689. 

Pa.—Commonwealth v. Roberts, O. & 

T. , 44 Luz.Leg.Reg. 175. 
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Tex.—Paris v. State, 249 S.W.2d 217. 
157 Tex.Cr. 580, certiorari denied 
73 S.Ct. 92, 344 U.S. 857, 97 L.Ed. 
665, rehearing denied 73 S.Ct. 183, 
344 U.S. 888, 97 L.Ed. 687—Palm v. 
State, 195 S.W.2d 354, 149 Tex.Cr. 
456. 

Va.—Peoples v. Commonwealth, 137 
S.E. 603, 147 Va. 692—Widgeon v. 
Commonwealth, 128 S.E. 459, 142 
Va. 658. 

Wash.—State v. Clark, 153 P.2d 297, 
21 Wash.2d 774, certiorari denied 
65 S.Ct. 1554, 325 U.S. 878, 89 L. 
Ed. 1994. 

16 C.J. p 620 note 54—30 C.J. p 322 
note 52. 

Clothes held voluntarily given to po¬ 
lice officer 

Ala.—Myhand v. State, 66 So.2d 544, 
259 Ala. 415. 

Shoes willingly surrendered on re¬ 
quest 

Tex.—Martinez v. State, Cr., 333 S. 
W.2d 370. 

34. Cal.—People v. Beltowski, 162 P. 
2d 59, 71 C.A.2d IS—People v. Da¬ 
vis, 289 P. 194, 106 C.A. 179. 

Nev.—State v. Oschoa, 242 P. 582, 49 
Nev. 194. 

Pa.—Commonwealth v. Lowry, Quar. 

Sess., 59 Montg.Co. 206. 

S.D.—State v. Guffy, 210 N.W. 980, 
50 S.D. 548. 

Va.—Widgeon v. Commonwealth, 128 
S.E. 459, 142 Va. 658. 

Positive identification not required 
Ala.—Walker v. State, 114 So.2d 402, 
269 Ala. 555. 

Tex.—Williams v. State, 298 S.W.2d 
590, 164 Tex.Cr. 347, certiorari de¬ 
nied Williams v. State of Texas, 78 
S.Ct. 65, 355 U.S. 850, 2 L.Ed.2d 52. 

Admission for rebuttal of testimony 

In rape prosecution, reception into 
evidence of shirt and mask, identi¬ 
fied by a witness as having been 
worn by accused on day of crime, 
solely for purpose of rebutting testi¬ 
mony of defense witnesses who stat¬ 
ed that articles did not belong to ac¬ 
cused, was proper. 

La.—State v. Scott, 110 So.2d 530, 
237 La. 71, certiorari denied Scott 
v. State of Louisiana, 80 S.Ct. 85, 
361 U.S. 834, 4 L.Ed.2d 75. 

Connection or identification held suf¬ 
ficiently shown 

Ga.—Potter v. State, 64 S.E.2d 630, 
83 Ga.App. 713. 

Mo.—State v. Stidham, 258 S.W.2d 
g20—State v. Wilson, 248 S.W.2d 
857. 

Tex.—Allison v. State, 259 S.W.2d 
567, 158 Tex.Cr. 634. 

35. Ala.—Crenshaw v. State, 93 So. 
465, 207 Ala. 438. 
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Cal.—People v. Beltowski, 162 P.2d 
59, 71 C.A.2d IS. 

Ill.—People v. Allen, 160 N.E.2d SIS, 
17 Ill.2d 55. 

Iowa.—State v. Trumbauer, 233 N.W. 
491, 207 Iowa 772. 

N.J.—State v. Rogers, 116 A.2d 37, 19- 
N.J. 218. 

“Wearing apparel of the accused is 
admissible, provided some connection 
between it and the accused, and be¬ 
tween it and the supposed crime is 
shown.” 

Cal.—People v. Davis, 289 P. 194, 199, 
106 C.A. 179. 

36. Ala.—Myhand v. State, 66 So.2d 
544, 259 Ala. 415—Thomas v. State, 
57 So.2d 625, 257 Ala. 124—Phillips 
v. State, 28 So.2d 542, 24S Ala. 510 
—Vaughn v. State, 177 So. 553, 235. 
Ala. SO. 

Ragland v. State, 71 So.2d 535, 
37 Ala.App. 542—Levert v. State, 
42 So.2d 525, 34 Ala.App. 523, re¬ 
versed on other grounds 42 So.2d 
632, 252 Ala. 308, certiorari denied 
42 So.2d 534, 252 Ala. 659. 

Cal.—People v. Beltowski, 162 P.2d 
59, 71 C.A.2d 18. 

Ga.—Hatcher v. State, 168 S.E. 278,. 
176 Ga. 454—King v. State, 142 S. 
E. 160, 166 Ga. 10. 

Iowa.—State v. Williams, 192 N.W. 
901, 195 Iowa 785. 

Mo.—State v. Thorpe, 223 S.W.2d 479, 
359 Mo. 796—State v. Barr, 102 S. 
W.2d 629, 340 Mo. 73S—State v. 
Evans, 68 S.W.2d 705, 334 Mo. 914 
—State v. Powell, 217 S.W. 35. 

N.M.—State v. Campos, 301 P.2d 329, 
61 N.M. 392. 

Or.—State v. Lenhardt, 53 P.2d 720, 
152 Or. 372—State v. Evans, 221 
P. 822, 109 Or. 503. 

Pa.—Commonwealth v. Loomis, 110 
A. 257, 267 Pa. 438. 

R.I.—State v. Henderson, 43 A.2d 
327, 71 R.I. 219. 

16 C.J. p 620 note 56. 

Showing by confession 
Ala.—Walker v. State, 114 So.2d 402, 
269 Ala. 555. 

Stains showing recant sexual inter¬ 
course 

Ala.—Daniels v. State, 11 So.2d 756, 
243 Ala. 675, certiorari denied Dan¬ 
iels v. State of Alabama, 63 S Ct. 
1168, 319 U.S. 755, 87 L.Ed. 1708— 
Robinson v. State, 11 So.2d 732, 243 
Ala. 684, certiorari denied Robin¬ 
son v. State of Alabama, 63 S.Ct. 
1168, 319 U.S. 755, 87 L.Ed. 1708. 

Sat found and explaining accused’s, 
hatless condition 

Ala.—Avinger v. State, 195 So. 279, 
29 Ala.App. 161, certiorari denied 
195 So. 281, 239 Ala. 291. 
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shed light on the issues or on some material in¬ 
quiry. 37 In homicide cases the clothing of accused 
is usually held admissible. 37 - 5 

Such articles are ordinarily admissible only if 
there has been no substantial change in their con¬ 
dition; 38 if they are otherwise admissible, the fact 
that they may have a tendency to bias or prejudice 
the jury does not render them inadmissible. 38 - 5 

In accordance with the general rule stated supra 
§ 709, objections to the sufficiency of the evidence 
identifying the article in question or connecting it 
with the crime or with accused ordinarily go to the 
weight rather than to the admissibility thereof. 39 


The admission in evidence of articles of clothing of 
accused is a matter resting largely in the discretion 
of the trial judge. 39 - 5 

Clothes which the evidence shows, or tends to 
show, were worn by accused’s codefendant at the 
time of the offense are admissible; 40 but in the ab¬ 
sence of proof of a conspiracy, the clothes worn by 
an alleged co-conspirator of accused should not be 
exhibited to the jury. 41 

Shoes corresponding to tracks. Shoes which are 
identified as belonging to accused and which cor¬ 
respond with marks or tracks found at the scene 
of the crime are admissible in evidence; 42 but it is 


G-loves preventing- fingerprints 

Idaho—State v. Kleier, 206 P.2d 613, 
69 Idaho 278. 

Mo.—State v. Russell, 324 S.W.2d 
727. 

Conjecture 

Where the evidence is such that 
the jury "could only conjecture" that 
the articles were on the person of 
accused at the time of the offense, 
they are not admissible in evidence. 
Cah—People v. Muhly, 104 P. 466, 11 
C.A. 129. 

37. Ala.—Barbour v. State, 78 So.2d 
328, 262 Ala. 297—Myhand v. State, 
66 So.2d 544, 259 Ala. 415—Hicks 
v. State, 25 So.2d 139, 247 Ala. 439 
—Robinson v. State, 11 So.2d 732, 
243 Ala. 684, certiorari denied Rob¬ 
inson v. State of Alabama, 63 S.Ct. 
1168, 319 U.S. 755, 87 L.Ed. 1708. 

Levert v. State, 42 So.2d 525, 34 
Ala.App. 523, reversed on other 
grounds 42 So.2d 532, 252 Ala. 308, 
certiorari denied 42 So.2d 534, 252 
Ala. 659—Sutherland v. State, 139 
So. 110, 24 Ala.App. 573. 

Ga.—Adams v. State, 154 S.E. 700, 
171 Ga. 90. 

Md.—Shanks v. State, 45 A.2d 85, 185 
Md. 437, 163 A.L.R. 931. 

Mo.—Corpus Juris Secundum cited in 
State v. Swiney, 296 S.W.2d 112, 
115—State v. Gaters, 39 S.W.2d 
548. 

Neb.—Simmons v. State, 197 N.W. 
398, 111 Neb. 644, certiorari denied 
Simmons v. Fenton, 45 S.Ct. 514, 
267 U.S. 696, 69 L.Ed. 1162. 

Pa.—Commonwealth v. Pezzi, 130 A. 
312, 284 Pa. 85. 

S.D.—State v. Guffy, 210 N.W. 980, 
60 S.D. 548. 

Tex.—Brown v. State, 267 S.W.2d 819, 
160 Tex.Cr. 150, certiorari denied 
75 S.Ct. 210, 348 U.S. 888, 99 L.Ed. 
698—Coleman v. State, 209 S.W.2d 
925, 151 Tex.Cr. 582—Nicholas v. 
State, 270 S.W. 555, 99 Tex.Cr. 504. 
Va.—Widgeon v. Commonwealth, 128 
S.E. 459, 142 Va. 658. 

Wash.—State v. Dotson, 166 P. 769, 
97 Wash. 607. 


Issue raised as to quantity of blood 

Tex.—Brown v. State, 267 S.W.2d 
819, 160 Tex.Cr. 150, certiorari de¬ 
nied 75 S.Ct. 210, 348 U.S. 888, 99 
L.Ed. 698. 

In prosecution for possession of 
burglar’s tools clothing found in ac¬ 
cused’s premises was inadmissible. 
Iowa.—State v. McHenry, 223 N.W. 
535, 207 Iowa 760. 

37.5 Ala.—Barbour v. State, 78 So. 

2d 328, 262 Ala. 297—Floyd v. 

State, 18 So.2d 392, 245 Ala. 646— 
Teague v. State, 16 So.2d 877, 245 
Ala. 339. 

38. Mo.—State v. Ilgenfritz, 173 S. 
W. 1041, 263 Mo. 615, Ann.Cas. 
1917A 366. 

16 C.J. p 620 note 57. 

Where change is explained the ar¬ 
ticle may be admitted. 

Ga.—Johns v. State, 178 S.E. 707, 180 
Ga. 187. 

38.5 Ala.—Barbour v. State, 78 So. 

2d 328, 262 Ala. 297—Hicks v. 

State, 25 So.2d 139, 247 Ala. 439— 
Floyd v. State, 18 So.2d 392, 245 
Ala. 646—Teague v. State, 16 So.2d 
877, 245 Ala. 339. 

39. Cal.—People v. Carson, 192 P. 
318, 49 C.A. 12. 

Or.—State v. Evans, 221 P. 822, 109 
Or. 503. 

Iiapse of time after offense goes to 
weight rather than admissibility. 
Cal.—People v. Nakis, 193 P. 92, 184 
C. 105. 

Tex.—Nicholas v. State, 270 S.W. 555, 
99 Tex.Cr. 504. 

39.5 Ark.—Payne v. State, 295 S.W. 
2d 312, 226 Ark. 910, reversed on 
other grounds Payne v. State of 
Arkansas, 78 S.Ct. 844, 356 U.S. 56, 
2 L.Ed.2d 975. 

Discretion as to admission of physi¬ 
cal objects generally see supra § 
708. 

Sound discretion 

Ark.—Bracey v. State, 331 S.W.2d 
870. 


Discretion held not abused in ad¬ 
mitting evidence. 

Ark.—Bracey v. State, supra—Payne 
v. State, 295 S.W.2d 312, 226 Ark. 
910, reversed on other grounds 
Payne v. State of Arkansas, 78 S. 
Ct. 844, 356 U.S. 56, 2 L.Ed.2d 975. 
Iowa.—State v. Alberts, 43 N.W.2d 
703, 241 Iowa 1000. 

N.M.—State v. Campos, 301 P.2d 329, 
61 N.M. 392. 

Pa.—Commonwealth v. Simmons, 65 
A.2d 353, 361 Pa. 391, certiorari de¬ 
nied 70 S.Ct. 96, 338 U.S. 862, 94 
L.Ed. 528, rehearing denied 70 S. 
Ct. 181, 338 U.S. 888, 94 L.Ed. 546. 

40. Ark.—Cascio v. State, 210 S.W. 
2d 897, 213 Ark. 418, certiorari de¬ 
nied 69 S.Ct. 68, 335 U.S. 845, 93 L. 
Ed. 395. 

Fla.—Milligan v. State, 147 So. 260, 
109 Fla. 219. 

Iowa.—State v. Stuart, 43 N.W.2d 
702, 241 Iowa 1004. 

Pa.—Commonwealth v. Pezzi, 130 A. 
312, 284 Pa. 85. 

41. N.Y.—People v. Pavlik, 3 N.Y.S. 
232, 7 N.Y.Cr. 30. 

42. U.S—Downey v. U. S., C.A.Okl.. 
263 F.2d 552. 

Cal.—People v. Dwyer, 75 P.2d 653, 
24 C.A.2d 639. 

Ga.—Johns v. State, 178 S.E. 707, 180 
Ga. 187—Hill v. State, 129 S.E. 647, 
161 Ga. 188. 

Miss.—Cody v. State, 148 So. 627, 167 
Miss. 150. 

S.C.—State v. Waitus, 83 S.E.2d 629, 
226 S.C. 44, certiorari denied Wait¬ 
us v. State of South Carolina, 75 
S.Ct. 439, 348 U.S. 951, 99 L.Ed. 743. 
16 C.J. p 620 note 58. 

With respect to compulsory self-in¬ 
crimination see supra § 653. 

Changes occurring after comparison 
Whether shoes and overshoes, con¬ 
necting accused with murderer, had 
changed in character when intro¬ 
duced at trial was immaterial if, 
when first examined by the witness¬ 
es, they corresponded with the 
tracks. 

Mo.—State v. Johnson, 289 S.W. 789, 
316 Mo. 104. 
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error to receive shoes in evidence where their 
identification is insufficient. 43 

In behalf of accused. Accused is entitled to in¬ 
troduce in his own behalf articles of clothing worn 
by him at the time of alleged offense where, 44 and 
only where, 46 they are material evidence on some 
issue in the case. He is not entitled to do so where 
their identification rests solely on his own statement 
to the jury. 46 Where accused offers his clothes 
in evidence as part of his defense, the court is under 
no duty, at his request, to order a chemical examina¬ 
tion of the clothes for bloodstains, where there is no 
claim by the state that they did contain bloodstains. 47 

d. Other Wearing Apparel 

Clothing worn by a third person at the time and place 
of the offense may be admissible If shown to be relevant 
and if it throws light on a controverted issue. 

Where their relevancy appears from other evi¬ 
dence in the case, articles of clothing worn by a 
third person at the time and place of the offense 
are admissible in evidence. 48 However, if they do 


not serve to throw light on any controverted issue, 
or tend only to inflame the minds of the jury, such 
articles are inadmissible. 49 An article of clothing 
used as an exemplar is admissible in connection with 
the testimony of a witness who made experiments 
therewith. 60 

§ 714. - Liquors and Articles Connected 

Therewith 

In prosecutions for liquor law violations, liquor and 
articles associated therewith, identified as having been in 
the possession of the accused or otherwise connected with 
him, are admissible, provided there has been no substan¬ 
tial change in their condition. Such articles may also 
be relevant and admissible in prosecutions other than 
for violation of liquor iaws. 

In prosecutions for the violation of liquor laws, 
liquor and its receptacles purchased from accused, 
or found in his possession, or on or about premises 
or property of which he is in possession or control, 
or otherwise obtained under circumstances making 
them relevant to the offense charged, are admis¬ 
sible in evidence, 51 provided that prior to their 


43. Cal.—People v. Muhly, 104 P. 
466, 11 C.A. 129. 

44. Tex.—Sherwood v. State, 14 S. 
W.2d 1029, 111 Tex.Cr. 453. 

Claim of self-defense 
Ala.—Williams v. State, 8 So.2d 271, 
30 Ala.App. 495, certiorari denied 
8 So.2d 274, 243 Ala. 34. 

45. Ala.—Robbins v. State, 69 So. 
297, 13 Ala.App. 167. 

46. Ga.—Register v. State, 74 S.E. 
429, 10 Ga.App. 623. 

47. Wash.—State v. Barker, 106 P. 
133, 56 Wash. 510. 

48. Ga.—Spires v. State, 155 S.E. 
921, 171 Ga. 477. 

Ill.—People v. Griswold, 92 N.E.2d 
91, 405 Ill. 533. 

N.C.—State v. Westmoreland, 107 S. 

E. 438, 181 N.C. 590. 

■Wash.—State v. Lathrop, 192 P. 950, 
112 Wash. 560. 

W.Va.—State v. Painter, 63 S.E.2d 86, 
135 W.Va. 106. 

Wis.—Krueger v. State, 177 N.W. 917, 
171 Wis. 566. 

16 C.J. p 620 note 62. 

Alleged accomplice of accused 
Mo.—State v. Johnson, 286 S.W.2d 
787. 

Clothes of one killed at same time 
Or.—State v. Porter, 49 P. 964, 32 
Or. 135. 

49. Tex.—Anderson v. State, 139 S. 
W.2d 809, 139 Tex.Cr. 185—Lopez 
v. State, 115 S.W.2d 684, 134 Tex. 
Cr. 287—White v. State, 202 S.W. 
737, 83 Tex.Cr. 252. 

50. Cal.—People v. Talkington, 47 
P.2d 368, 8 C.A.2d 75. 


51. U.S.—Norris v. U. S., C.C.A.N.D., 
49 F.2d 856, certiorari denied 52 
S.Ct. 17, 284 U.S. 633, 76 L.Ed. 539 
—Murphy v. U. S., C.C.A.Iowa, 39 
F.2d 412—U. S. v. Hefferman, D.C. 
Pa., 35 F.2d 605, affirmed, C.C.A., 
Hefferman v. U. S., 50 F.2d 554- 
Ford v. U. S., C.C.A.Cal., 10 F.2d 
339, affirmed 47 S.Ct. 531, 273 U.S. 
593, 71 L.Ed. 793. 

Ala.—Long v. State, 101 So.2d 94, 39 
Ala.App. 384—Reynolds v. State, 26 
So.2d 626, 32 Ala.App. 418—Dodd 
v. State, 26 So.2d 273, 32 Ala.App. 
397, certiorari denied 26 So.2d 274, 
248 Ala. 103—Allbright v. State, 
165 So. 259, 27 Ala.App. 2, certio¬ 
rari denied 165 So. 260, 231 Ala. 
372—Matney v. State, 1G3 So. 656, 
26 Ala.App. 527, certiorari denied 
163 So. 657, 231 Ala. 70—Little v. 
State, 105 So. 70S, 21 Ala.App. 54, 
certiorari denied Ex parte Little, 
105 So. 709, 213 Ala. 550—Herbert 
v. State, 104 So. 681, 20 Ala.App. 
634—Zorn v. State, 102 So. 722, 20 
Ala.App. 404, certiorari denied Ex 
parte Zorn, 102 So. 723, 212 Ala. 
414. 

Cal.—People v. Minter, 167 P.2d 11, 
73 C.A.2d Supp. 994. 

Ind.—Wright v. State, 159 N.E. 465, 
199 Ind. 617—Koscielski v. State, 
158 N.E. 902, 199 Ind. 546—San¬ 
ford v. State, 152 N.E. 814, 198 
Ind. 198—Hess v. State, 151 N.E. 
405, 198 Ind. 1. 

Iowa.—Critelli v. Tidrick, 56 N.W.2d 
159, 244 Iowa 462—State v. Phil¬ 
lips, 236 N.W. 104, 212 Iowa 1332 
—State v. Salisbury, 227 N.W. 589, 
209 Iowa 139. 

Kan.—State v. Cook, 305 P.2d 851, 180 
Kan. 648—State v. Warner, 282 P. 
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735, 129 Kan. 360—State v. Wilson, 
202 P. 860, 110 Kan. 131. 

Ky.—McGinnis v. Commonwealth, 270 
S.W. 832, 208 Ky. 239. 

La.—State v. Roach, 111 So. 775, 163 
La. 329—State v. Boyd, 110 So. 744, 
162 La. 531—State v. Hollings¬ 
worth, 106 So. 662, 160 La. 26. 
Minn.—State v. Blake, 223 N.W. 141, 
176 Minn. 305. 

Miss.—Newbill v. State, 70 So.2d 924, 
220 Miss. 382—Roney v. State, 112 
So. 601, 147 Miss. 29—Smith v. 
State, 110 So. 690, 144 Miss. 872. 
Mo.—State v. Galbraith, 50 S.W.2d 
1035, 330 Mo. 801. 

Mont.—State v. De Haven, 250 P. 615, 
77 Mont. 299. 

Or.—State v. Duffy, 295 P. 953, 135 
Or. 290. 

S.D.—State v. Kramer, 206 N.W. 468, 
49 S.D. 56. 

Tex.—Nichols v. State, 297 S.W.2d 
149, 164 Tex.Cr. 76—Musgrove v. 
State, 265 S.W.2d 820, 159 Tex.Cr. 
571—McSwain v. State, 230 S.W.2d 
227, 155 Tex.Cr. 38—Green v. State, 
211 S.W.2d 949, 152 Tex.Cr. 201- 
Martin v. State, 204 S.W.2d 627, 
151 Tex.Cr. 62—Reed v. State, 178 
S.W.2d 271, 147 Tex.Cr. 81—Dozier 
v. State, 158 S.W.2d 776, 143 Tex. 
Cr. 397—Harkey v. State, 150 S.W. 
2d 808, 142 Tex.Cr. 32—Dabney v. 
State, 146 S.W.2d 1000, 1*1 Tex.Cr. 
16—Dunn v. State, 120 S.W.2d 451, 
135 Tex.Cr. 396—Ferguson v. State, 
110 S.W.2d 61, 133 Tex.Cr. 250— 
Eary v. State, 70 S.W.2d 426, 126 
Tex.Cr. 54—Sheffield v. State, 37 S. 
W.2d 1038, 118 Tex.Cr. 329—Owens 
v. State, 13 S.W.2d 836, 111 Tex.Cr. 
677—Kile v. State, 291 S.W. 1104, 
106 Tex.Cr. 328—Skinner v. State, 



714 CRIMINAL LAW 


22A C.J.S. 

admission in evidence a proper foundation 51 - 5 control, or as having been otherwise connected 
or predicate 51 - 10 is laid, provided they are properly with him, 52 and provided there has been no substan- 
identified as having been in accused's possession or 


289 S.W. 1012, 105 Tex.Cr. 572- 
Hail v. State, 288 S.W. 1072, 105 
Tex.Cr. 497—Martini v. State, 280 
SW. 804, 103 Tex.Cr. 364—Robin¬ 
son v. State, 270 S.W. 175, 99 Tex. 
Cr. 460—Reddell v. State, 268 S.W. 
458, 99 Tex.Cr. 230—King v. State, 
247 S.W. 858, 93 Tex.Cr. 341. 

Wash.—State v. Budreau, 286 P. 51, 
156 Wash. 103, 68 A.L.R. 1035- 
State v. Luchessi, 265 P. 160, 147 
Wash. 71—State v. Schmidt, 252 
P. 118, 141 Wash. 660—State v. 
Bossio, 239 P. 553, 136 Wash. 232. 
16 C.J. p 620 note 63—33 C.J. p 774 
note 4. 

Admission for inspection "by Jury 
Okl.—Rousek v. State, 228 P.2d 668 , 
93 Okl.Cr. 366. 

Purpose of possession 

(1) In prosecution for unlawful 
possession of beer for purpose of 
sale, cans of beer were admissible 
in order to show purpose of posses¬ 
sion thereof. 

Tex.—Moneyhun v. State, 263 S.W. 
2d 266, 159 Tex.Cr. 317. 

(2) In prosecution for violation of 
liquor laws, liquor found in accused’s 
possession was admissible to show 
purpose for which he possessed it. 
Tex.—Beasley v. State, 162 S.W.2d 

966, second case, 144 Tex.Cr. 365. 

Jug of whisky 

Ala.—McGilvary v. State, 13 So.2d 
690, 31 Ala.App. 196. 

Pieces of jug 1 broken by accused, 
tog-ether with mud and moonshine 
mixed therewith, was properly ad¬ 
mitted. 

Or.—State v. Motley, 272 P. 5G1, 127 
Or. 415. 

Jug used in other case 

Admission of Jug which had been 
used in another case to rebut ac¬ 
cused’s charge that jug in case was 
same as that used by state in an¬ 
other case was not erroneous. 

Ala.—Howard v. State, 105 So. 721, 21 
Ala.App. 89, certiorari denied Ex 
parte Howard, 105 So. 721, 213 Ala. 
550. 

Part of contents 

Refusal to admit in evidence en¬ 
tire contents of kegs of wine found 
in accused’s home, where court ad¬ 
mitted small quantity after shaking 
kegs, was not error. 

Ga.—Reeves v. State, 147 S.E. 407, 39 
Ga.App. 415. 

liquor which should have been 
destroyed under a court order is not 
inadmissible because the order was 
disobeyed. 

Mont.—State v. Knilans, 220 P. 91, 69 
Mont. 8 . 


Dilution of liquor held not to pre¬ 
vent admission. 

Mo.—State v. Krout, 282 S.W.2d 529. 
Proof of nature of liquor 

(1) Where there is some evidence 
that the liquid offered is intoxicat¬ 
ing liquor within the condemnation 
of the statute, it is admissible al¬ 
though its nature is not conclusive¬ 
ly established. 

La.—State v. Leachman, 112 So. 374, 

163 La. 487—State v. Thompson, 
108 So. 543, 161 La. 296—State v. 
Scallan, 106 So. 731, 160 La. 162. 

Mo.—State v. Bliss, 18 S.W.2d 509. 
Tex.—Smalley v. State, 271 S.W. 909, 
100 Tex.Cr. 128. 

Wash.—State v. Ball, 272 P. 53, 150 
Wash. 131. 

Wis.—Reiser v. State, 208 N.W. 797, 
190 Wis. 248. 

(2) It is not essential that the 
liquid should have been chemically 
analyzed. 

La.—State v. McCrary, 115 So. 268, 

164 La. 1057. 

( 8 ) It has even been held that, for 
the purpose of its introduction, the 
actual nature of the liquid alleged to 
be intoxicating liquor is immaterial, 
provided it is identified as the ac¬ 
tual subject-matter of the transac¬ 
tion alleged to be unlawful. 

La.—State v. Hollingsworth, 106 So. 
662, 160 La. 26. 

Mo.—State v. Sappington, 2 S.W.2d 
729, 391 Mo. 1. 

(4) However, where the identifica¬ 
tion of the liquid offered as the liquid 
secured from the accused is uncer¬ 
tain, and there is no proof that the 
bottle containing it contained contra¬ 
band liquor when secured or when of¬ 
fered, the bottle and its contents are 
inadmissible. 

D.C.—Loftus v. District of Columbia, 
271 F. 127, 50 App.D.C. 285. 

(5) In prosecution for sale and un¬ 
lawful possession of liquors, admis¬ 
sion of exhibit over objection that 
it did not appear that contents were 
fit for beverage purposes was not 
error, where accused later testified 
that contents were whisky, and his 
counsel made the same admission. 
Wyo.—State v. Sorenson, 241 P. 705, 

34 Wyo. 90, rehearing denied 241 
P. 607, 34 Wyo. 90. 

Delayed chemical analysis 

Delay of nine days in delivering to 
state chemist bottles of beer for ex¬ 
amination as to alcoholic content did 
not render such bottles inadmissi¬ 
ble in prosecution for selling beer 
without obtaining license, where 
there was no question as to identity 
of the beer. 

Neb.—Wilson v. State, 266 N.W. 614, 
130 Neb. 752. 
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Adjudication and forfeiture 
Adjudication and forfeiture of liq¬ 
uor as intoxicating is not condition 
precedent to introduction of seized 
liquor in evidence In liquor case, 
despite a statute making liquor so 
adjudicated and forfeited prima facie 
evidence. 

Iowa.—State v. Boever, 210 N.W. 571 , 
203 Iowa 86 . 

liquor not involved in charge for 
which accused is being tried is inad¬ 
missible. 

Mich.—People v. Van Leuven, 231 
N.W. 555, 251 Mich. 249. 

Possession Tby wrong agency 

Objection to admission of liquors 
seized on ground that they had been 
kept in possession of the police de¬ 
partment, and not in the possession 
of judge, clerk, or magistrate as re¬ 
quired by statute, was properly over¬ 
ruled where not supported by proof. 
Ohio.—State v. Kendrick, App., 83 N. 

E. 2d 119. 

51.5 Foundation laid held sufficient 

to justify admission. 

Iowa.—State v. Perry, 69 N.W.2d 412, 
246 Iowa 861. 

51.10 Proper predicate held suffi¬ 
ciently laid 

Where state offered bottles of whis¬ 
ky into evidence, officer testified that 
they were the same bottles which he 
had found at the scene, and there 
was no showing that anyone other 
than the witness ever had them in 
his custody, proper predicate was 
sufficiently laid for introduction of 
the bottles into evidence. 

Tex.—Johnson v. State, Cr., 319 SW. 
2d 713. 

52. U.S.—Hansen v. U. S., C.C.A. 
Neb., 61 F.2d 514—Rosengarten v. 
U. S., C.C.A.Mich., 32 F.2d 644— 
Colasurdo v. U. S., C.C.A.Wash., 22 

F. 2d 934—Friedman v. U. S., C.C.A. 
Mich., 13 F.2d 632. 

Ala.—Cusimano v. State, 12 So.2d 418, 
31 Ala.App. 99—Taylor v. State, 
145 So. 502, 25 Ala.App. 295. 

Ariz.—Wilson v. State, 237 P. 950, 
28 Ariz. 539—Birch v. State, 173 P. 
135, 19 Ariz. 366. 

Ark.—Corpus Juris cited in Wald v. 
State, 38 S.W.2d 307, 183 Ark. 766 
—Brown v. State, 255 S.W. 878, 161 
Ark 253. 

Cal.—People v. Haacke, 168 P. 382, 
34 C.A. 516. 

Conn.—State v. Colonese, 143 A. 561, 
108 Conn. 454. 

D.C.—Loftus v. District of Columbia, 
271 F. 127, 50 App.D.C. 285. 

Ga.—Martin v. State, 100 S.E.2d 645, 
96 Ga.App. 557—Brown v. State, 95 
S.E.2d 302, 94 Ga.App. 542—Hatch¬ 
er v. State, 94 S.E.2d 110, 94 Ga. 
App. 270—Guthrie v. State, 139 S. 
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tial change in their condition . 53 

E. 157, 37 Ga.App. 151—Rogers v. 
State, 118 S.E. 757, 30 Ga.App. G3G. 
Ill.—People v. Alvis, 174 N.E. 527, 
342 Ill. 460. 

People v. Evans, 7 N.E.2a 912, 
290 Ill.App. 75. 

Ind.—Lindiey v. State, 153 N.E. 890, 
198 Ind. 405—Hess v. State, 151 N. 
E. 405, 198 Ind. 1—Geiger v. State, 
145 N.E. 881, 195 Ind. 549. 

Iowa.—State v. Perry, 69 N.W.2d 412, 
246 Iowa 8Cl—State v. Madison, 244 
N.W. 868, 215 Iowa 182—State v. 
Briggs, 222 N.W. 552, 207 Iowa 
221—State v. Tibbits, 222 N.W. 423, 
207 Iowa 1033—State v. Jenkins, 
212 N.W. 475, 203 Iowa 251—State 
v. Halley, 210 N.W. 749, 203 Iowa 
192—State v. Reid, 205 N.W. 517, 
200 Iowa 892—State v. Johnson, 204 
N.W. 273, 200 Iowa 324. 

La.—State v. Lowery, 110 So. 732, 
162 La. 496—State v. Scallan, 106 
So. 731, 160 La. 162. 

Mich.—People v. Morlock, 209 N.W. 
110, 234 Mich. 683—People v. Jones, 
206 N.W. 996, 233 Mich. 514—Peo¬ 
ple V. Rupright, 204 N.W. 742, 232 
Mich. 1. 

Miss.—Simmons v. State, 176 So. 726, 
179 Miss. 713. 

Mo.—State v. Dalton, 23 S,W.2d 1— 
State v. Naething, 300 SW. 829, 318 
Mo. 631—State v. Broaddus, 289 S. 
W. 792, 315 Mo. 1279. 

State v. Nordseick, App. f 295 S. 
W. 808. 

Mont.—State v. Peters, 231 P. 392, 
72 Mont. 12. 

N.D.—State v. Parker, 241 N.W. 299, 
61 N.D. 785—State v. Gates, 204 N. 
W. 350, 62 N.D. 659. 

Okl.—Rousek v. State, 228 P.2d 668, 
93 Okl.Cr. 366—Hill v. State, 137 P. 
2d 261, 76 Okl.Cr. 371—Faulk v. 
State, 247 P. 112, 34 Okl.Cr. 431— 
Talliaferro v. State, 200 P. 1068, 
20 Okl.Cr. 57—Collingwood v. State, 
164 P. 1154, 13 Okl.Cr. 443. 

Or.—State v. Cook, 59 F.2d 249, 154 
Or. 62. 

Pa.—Commonwealth v. Mealey, 85 Pa. 
Super. 509. 

Commonwealth v. Williams, 12 
Pa.Dist. & Co. 423. 

S.D.—State v. Mason, 227 N.W. 73, 
55 S.D. 613. 

Tex.—Gentry v. State, 252 S.W.2d 
458, 3 58 Tex.Cr. 4—Garner v. State, 
109 S.W.2d 182, 133 Tex.Cr. 86— 
Elliott v. State, 49 S.W.2d 764, 120 
Tex.Cr. 131—Vaughn v. State, 28 
SW.2d 148, 11G Tex.Cr. 334—Duke 
v. State, 21 S.W.2d 668, 114 Tex. 
Cr. 216—Flatt v. State, 14 S.W.2d 
278, 111 Tex.Cr. 482—Nelson v. 

State, 299 S.W. 245, 108 Tex.Cr. 69 
—Solis v. State, 285 S.W. 316, 105 
Tex.Cr. 47—Kelly v. State, 278 S.W. 
449, 102 Tex.Cr. 395—Klein v. State, 
277 S.W. 1074, 102 Tex.Cr. 256— 
Nolen v. State, 266 S.W. 151, 98 
Tex.Cr. 399— Lamb v. State, 265 S. 


W. 1035, 98 Tex.Cr. 358—Rufony 
v. State, 265 S.W. 704, 98 Tex.Cr. 
380—May v. State, 260 S.W. 873, 97 
Tex.Cr. 284—Crowley v. State, 242 
S.W. 472, 92 Tex.Cr. 103—Sullivan 
v. State, 204 S.W. 1169, 83 Tex.Cr. 
477. 

Va.—Shields v. Commonwealth, 13G 
S.E. 495, 147 Va. 640. 

Wash.—State v. Tranchell, 2 P.2d 64, 
164 Wash. 71—State v. Ryan, l P 
2d 893, 163 Wash. 496—State v 
Matson, 296 P. 553, 161 Wash. 196 
—State v. Johnson, 296 P. 545, 161 
Wash. 251—State v. Brumas, 295 
P. 1023, 161 Wash. 384—State v. 
Wengren, 286 P. 102, 156 Wash. 
153—State v. Chalker, 2S3 P. 482, 
155 Wash. 31—State v. Billy, 282 
P. 906, 154 Wash. 405—State v. 
Johnston, 275 P. 569, 151 Wash. 
262—State v. Johnston, 2 61 P. 388, 
145 Wash. 638—State v. Brown, 250 
P. 349, 141 Wash. 8—State v. 

Brady, 244 P. 675, 138 Wash. 421- 
State v. Larkin, 228 P. 289, 130 
Wash. 531, reheard 232 P. 695, 132 
Wash. 698. 

16 C.J. p 620 note 65—33 C.J. p 774 
note 5. 

Connection or identification held, suf¬ 
ficiently shown 

La.—State v. Scott, 60 So.2d 71, 221 
La. 643. 

Okl.—Coburn v. State, 134 P.2d 372, 
76 Okl.Cr. 85—Petree v. State, 103 
P.2d 107, 69 Okl.Cr. 358. 

Tex.—Johnson v. State, Cr., 324 S.W. 
2d 209—Fulcher v. State, 289 S.W. 
2d 588, 163 Tex.Cr. 177—Ybarra v. 
State, 272 S.W.2d 374, 160 Tex.Cr. 
487—Boggs v. State, 261 S.W.2d 
320, 159 Tex.Cr. 167—Cranflll v. 
State, 235 S.W.2d 146, 155 Tex.Cr. 
351. 

Wash.—City of Seattle v. Green, 333 
P.2d 676, 53 Wash.2d 302—State v. 
Kekich, 171 P.2d 210, 25 Wash.2d 
482. 

Absence of proof of identity 

In a prosecution for bootlegging, 
proof that bottles offered in evidence 
were the same as those purchased 
from accused, or, if so, that their 
contents were in the same condi¬ 
tion when analyzed as when pur¬ 
chased was for the court, and, in the 
absence of such proof of identity, it 
was error to admit them as exhibits 
and to receive proof of their con¬ 
tents. 

Iowa.—State v. Kingsbury, 183 N.W. 
325, 191 Iowa 743. 

Showing passage from hand to hand 
It is not essential that the liquor 
be identified by the very person who 
secured it from accused, but the state 
may, by successive witnesses, show 
the passage of the bottle through a 
number of hands from accused to the 
witness producing it. 
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Iowa.—State v. Shelton, 169 N.W. 
351, 184 Iowa 1162. 

Mo.—State v. Tumraons, 34 S.W.2d 

122 . 

State v. Hoelscher, App., 267 S. 
W. 426. 

Tex.—Caldwell v. State, 35 S.W.2d 
165, 117 Tex.Cr. 145—McCullom v. 
State, 16 S.W.2d 1087, 112 Tex.Cr. 
317—Emenck v. State, 259 S.W. 
1087, 97 Tex.Cr. 50. 

Necessity of affixing identifying 
mark 

(1) Statutes requiring the officer 
securing the liquor to affix an identi¬ 
fying mark or label, do not preclude 
the admission of a receptacle not so 
marked, where it is otherwise suffi¬ 
ciently identified. 

Okl.—Campbell v. State, 11 P.2d 536, 
53 Okl.Cr. 315. 

Tex.—Landrum v. State, 49 S.W.2d 
770, 120 Tex.Cr. 206. 

(2) The fact that the identification 
label on the bottle was affixed by 
another officer does not render in¬ 
sufficient the identification of the 
bottle by the officer who secured it. 
Ind.—Wright v. State, 159 N.E. 465, 

199 Ind. 617. 

Contradictory statements of identify¬ 
ing witness 

In a prosecution for selling intoxi¬ 
cating liquor, testimony by the pur¬ 
chaser that the liquor was in a quart 
jar would not justify the rejection 
of a half-gallon jar offered in evi¬ 
dence or prevent further testimony 
by the witness that he had been mis¬ 
taken in his previous testimony that 
it was a quart jar. 

Tex.—Bird v. State, 252 S.W. 540, 94 
Tex.Cr. 650. 

Ownership admitted 
Ky.—McGinnis v. Commonwealth, 270 
S.W. 832, 208 Ky. 239. 

Tex.—Moran v. State, 122 S.W.2d 318, 
135 Tex.Cr. 645. 

Container furnished by officers 
Where wooden keg, found on ac¬ 
cused's premises during raid, became 
leaky, and liquor was poured into 
a copper still, introduction for iden¬ 
tification of still not claimed to have 
been found on premises among other 
containers so found was not errone¬ 
ous. 

Tex.—Rodriguez v. State, 265 S.W. 

705, 98 Tex.Cr. 339. 

63. Ala.—Green v. State, 117 So. 488, 
22 Ala.App. 512. 

Cal.—People v. Tomasovich, 206 P. 
119, 56 C.A. 520. 

Iowa.—State v. Phillips, 236 N.W. 
104, 212 Iowa 1332—State v. Reid, 
205 N.W. 517, 200 Iowa 892. 

La.—State v. Lowery, 110 So. 732, 
162 La. 496. 

N.D.—State v. Gates, 204 N.W. 350, 
52 N.D. 659. 

Pa.—Commonwealth v. Williams, 12 
Pa.Dist. & Co. 423. 
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also ingredients, equipment, and paraphernalia con¬ 
nected with the illegal business; 54 and stamps, tags, 
labels, or other markings appearing, when taken 
from accused, on receptacles of liquors kept or sold 
by him or found in his place of business, and in¬ 
dicating the nature of the contents of the receptacles, 
are likewise admissible. 55 

It is said that great latitude is extended to the 
trial court in determining the relevance and ma¬ 
teriality of such evidence. 55 * 5 Objections to the 
sufficiency of evidence identifying the exhibit and 


connecting it with accused go to the weight or effect, 
rather than to the admissibility, thereof. 56 The 
liquor introduced may be exhibited to, and examined 
by, the jury for the purpose of having them deter¬ 
mine whether it contains alcohol. 57 

On the other hand, where there is no relevancy 
between the articles and the issues in the prosecution, 
and admission of the articles may prejudice the jury 
against accused, their admission is error. 57 - 5 

Exhibits bearing identification labels. Provided 
identification and connection with accused are suf- 


Tex.—Garner v. State, 109 S.W.2d 
182, 133 Tex.Cr. 86. 

Change held not shown 
Iowa.—State v. Bradley, 3 N.W.2d 
133, 231 Iowa 1112. 

Continnons chain of control 

To render beverage exhibit admis¬ 
sible in liquor law prosecution, it 
must appear that continuous chain of 
control was exercised over exhibit 
and that it is in substantially same 
condition as when seized; and pre¬ 
liminary proof m that regard is for 
court. 

Iowa.—State v. Perry, 69 N.W. 2d 412, 
246 Iowa 861. 

Custody accounted for 

Where witness identified a bottle 
of whisky as one purchased from ac¬ 
cused, and the custody of the bottle 
was fully accounted for from time of 
purchase until the trial, and it was 
shown that the contents had not been 
interfered with, the bottle and con- 
ents were admissible. 

Md.—Jones v. State, 40 A.2d 230, 184 
Md. 12. 

Addition of chemical for analysis 

That chemist had added bichloride 
of mercury to liquor, which had been 
sent for analysis, did not require its 
exclusion because contents were 
changed, where properly identified 
otherwise. 

La.—State v. Dellahoussaye, 121 So. 
742, 168 La. 198. 

54. Ala.—Zorn v. State, 102 So. 722, 
20 Ala.App. 404, certiorari denied 
Ex parte Zorn, 102 So. 723, 212 Ala. 
414. 

Conn.—State v. Colonese, 143 A. 561, 
108 Conn. 454. 

Ind — Sanford v. State, 152 N.E. 814, 
198 Ind. 198. 

Iowa.—State v. Gillam, 300 N.W. 567, 
230 Iowa 1287. 

N.D.—State v. Sanders, 228 N.W. 190, 
58 N.D. 773. 

Okl.—Berg v. State, 262 P.2d 913, 97 
Okl.Cr. 320. 

Or.—State v. Duffy, 295 P. 953, 135 
Or. 290—State v. Broom, 285 P. 
817, 132 Or. 363—State v. Karpen- 
ter, 250 P. 633, 120 Or. 90, rehear¬ 
ing denied 251 P. 307, 120 Or. 90. 
Tex.—Duke v. State, 21 S.W.2d 668, 
114 Tex.Cr. 216—Skinner v. State, 


289 S.W. 1012, 105 Tex.Cr. 572- 
Martini v. State, 280 S.W. 804, 103 
Tex.Cr. 364—Zulkowski v. State, 
278 S.W. 441, 102 Tex.Cr. 501— 
Stevens v. State, 276 S.W. 228, 101 
Tex.Cr. 220—Rufony v. State, 265 
S.W. 704, 98 Tex.Cr. 380. 

Vt.—State v. Neapolitano, 123 A. 
381, 97 Vt. 386. 

Wash.—State v. Fairfield, 29 6 P. 811, 
161 Wash. 214—State v. Johnson, 
296 P. 545, 161 Wash. 261. 

16 C.J. p 620 note 64. 

Unregistered still 

Portions of still found in ac¬ 
cused's possession was admissible in 
prosecution for unlawful possession 
of unregistered still, although pur¬ 
pose of manufacturing liquor was 
not alleged. 

Or.—State v. Scott, 249 P. 817, 119 
Or. 446. 

Receptacles containing no liquor 

(1) Empty containers taken in the 
same search or at the same time as 
other incriminating evidence and 
tending to throw light on the situa¬ 
tion are admissible. 

Ga.—Dyson v. State, 159 S.E. 143, 43 
Ga.App. 414. 

Iowa.—State v. Bryant, 225 N.W. 

854, 208 Iowa 816. 

Miss.—Prine v. State, 130 So. 687, 
158 Miss. 435. 

N.D.—State v. Parker, 241 N.W. 299, 
61 N.D. 785. 

Or.—State v. Karpenter, 250 P. 633, 
120 Or. 90, rehearing denied 251 P. 
307, 120 Or. 90. 

Tex.—Thielepape v. State, 231 S.W. 
769, 89 Tex.Cr. 493. 

(2) However, boxes apparently 
taken from accused’s home and 
bearing whisky labels were inadmis¬ 
sible where boxes did not contain 
liquor but were filled with women’s 
clothing and accused was not shown 
to have had any connection with 
them. 

Tex.—Rockholt v. State, 126 S.W.2d 
488, 136 Tex.Cr. 479. 

55. Kan.—State v. Wilson, 202 P. 
860, 110 Kan. 131. 

Tex.—Musgrove v. State, 265 S.W.2d 
820, 159 Tex.Cr. 571—Adair v. 

State, 246 S.W.2d 211, 157 Tex.Cr. 
27—Dozier v. State, 158 S.W.2d 776, 
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143 Tex.Cr. 397—Ferguson v. State 
110 S.W.2d 61, 133 Tex.Cr. 250. 

33 C.J. p 774 note 6. 

Reason for rule 

“The labels on the bottles purport¬ 
ing to describe their contents and its 
character, are an admission by the 
defendant of the statement there 
written or printed.” 

Ala.—Matney v. State, 163 So. 656, 
657, 26 Ala.App. 527, certiorari de¬ 
nied 163 So. 657, 231 Ala. 70. 

55.5 Iowa.—State v. Perry, 69 N.W. 
2d 412, 246 Iowa 861. 

56. U.S.—Hansen v. U. S., C.CA 
Neb., 61 F.2d 514. 

Ind.—Hess v. State, 151 N.E. 405, 198 
Ind. 1. 

La.—State v. Thurston, 28 So.2d 274 
210 La. 797. 

La.—State v. Leachman, 112 So. 374 
163 La. 487. 

Tex.—Thompson v. State, 28 S.W.2d 
153, 115 Tex.Cr. 530—Zulkoski v. 
State, 278 S.W. 441, 102 Tex.Cr. 
501—Emerick v. State, 259 S.W. 
1087, 97 Tex.Cr. 50. 

57. Ark.—Post v. State, 30 S.W.2d 
838, 182 Ark. 66. 

Iowa.—State v. Briggs, 222 N.W. 552, 
207 Iowa 221. 

Minn.—State v. Blake, 223 N.W. 141, 
176 Minn. 305. 

Tasting and smelling see infra § 
1371. 

Placing liquor on table in view of 
jury, after its admission, is not er¬ 
ror. 

Tex.—Webb v. State, 278 S.W. 223, 
102 Tex.Cr. 360. 

57.5 Ga.—Brown v. State, 95 S.E.2d 
302, 94 Ga.App. 542. 

Stoves; weapons 

(1) In prosecution for the unlaw¬ 
ful possession of intoxicating liquor 
with intent to sell, the receipt in evi¬ 
dence, over the objection of accused, 
of stoves, and weapons, shown to 
have been obtained from his home, 
and having no bearing on the ques¬ 
tion of possession of whisky, was im¬ 
proper. 

Okl.—Berg v. State, 262 P.2d 913, 97 
Okl.Cr. 320. 

(2) Weapons generally see supra §. 
712. 
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ficiently shown by other evidence, liquor bottles 
or other receptacles or exhibits bearing labels af¬ 
fixed by officers for purposes of identification are 
admissible with the labels showing, 58 where it 
made clear when and by whom they were affixed, 59 
and the jury are instructed to disregard the labels. 60 

Standard of comparison . The production of 
liquor for the purpose of taste and comparison with 
the liquor which is the subject matter of the alleged 
offense has been held improper on the ground that 
such procedure would open the way for evidence 
concerning the nature of the liquor offered for com¬ 
parison. 61 

Where prosecution not for liquor law violation . 
In prosecutions other than for violation of liquor 
laws, liquors or bottles which contain or have con¬ 
tained liquor may be relevant and admissible. 62 
Thus, in a prosecution in which accused’s sober or 
intoxicated condition while operating a motor ve¬ 
hicle is a material issue, intoxicating liquor identified 
as having been in the vehicle or about the person of 
accused at the time of the alleged offense is ad¬ 
missible, 63 at least where it is shown to be in the 
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same condition as when found and accused admits 
having drunk thereof. 64 On the other hand, receiv¬ 
ing liquor or objects pertaining thereto which are 
not pertinent to the issues, 64 * 5 or which are not 
shown to be connected with accused, 64 * 10 is error. 

§ 715. Writings Submitted for Comparison 

a. In general 

b. Time and circumstances of writing of 

standard 

a. In General 

In the absence of statute, as at early common-law, 
it is a general rule that writings otherwise irrelevant are 
inadmissible solely for the purpose of comparison with a 
disputed writing; but in many states the modern rule, 
which has been reached by statutory or Judicial modifi¬ 
cation of the early rule, is that such writings may be ad¬ 
mitted solely for comparison, provided their genuineness 
Is clearly and satisfactorily established. 

Library References 

Criminal Law @=>404(5), 491(2). 

In the absence of any statutory distinctions, the 
rules governing the admissibility of writings for 
the purpose of comparison with disputed writings 


58. Ala.—Allen v. State, 103 So. 712, 
20 Ala.App. 467, certiorari denied 
Ex parte Allen, 103 So. 713, 212 
Ala. 654. 

Ga.—Guthrie v. State, 139 S.E. 157, 

37 Ga.App. 151. 

Tex.—Norton v. State, 277 S.W. 141, 
102 Tex.Cr. 213. 

Bottle held inadmissible 

Permitting label placed on whis¬ 
ky bottle by sheriff to remain there¬ 
on when introduced in evidence was 
prejudicial error where no connection 
between bottle and accused was 
shown. 

Ala.—Lashley v. State, 141 So. 717, 25 
Ala.App. 115. 

Testimony as to placing 1 of identifi¬ 
cation label on exhibit is admissible. 
Ala.—Lee v. State, 97 So. 609, 19 Ala. 
App. 388. 

Tex.—Wells v. State, 35 S.W.2d 167, 
117 Tex.Cr. 338. 

59. Kan.—State v. Warner, 282 P. 
735, 129 Kan. 360. 

60. Pa.—Commonwealth v. Mealey, 
85 Pa.Super. 509. 

61. Tex.—Nolen v. State, 266 S.W. 
151, 98 Tex.Cr. 399. 

62. Ga.—Chewning v. State, 88 S.E. 
904, 18 Ga.App. 11. 

Iowa.—State v. Williams, 192 N.W. 

901, 195 Iowa 785. 

Ky.—Hicks v. Commonwealth, 269 S. 
W.2d 181. 

Mo.—State v. Bamholtz, 287 S.W.2d 
808. 

Wash.—State v. Wilson, 231 P.2d 288, 

38 Wash.2d 593, certiorari denied 
Wilson v. State of Washington, 72 


S.Ct. 81, 342 U.S. 855, 96 L.Ed. 644, 
certiorari denied 72 S.Ct. 1044, 343 
U.S. 950, 96 L.Ed. 1352. 

16 C.J. p 620 note 66. 

To show motive for homicide 

In a trial for murder, growing out 
of a search of accused’s premises for 
whisky, the whisky seized is admis¬ 
sible to show motive for killing offi¬ 
cer and probable aggressor. 

Ark.—Robison v. State, 298 S.W. 349, 
174 Ark. 899. 

Liquor held immaterial 

In a prosecution for forcibly pre¬ 
venting the performance of duty by 
an officer, liquor taken from ac¬ 
cused’s premises at the time of the 
offense was immaterial and inad¬ 
missible. 

Wash.—State v. Heimbinger, 242 P. 
654, 137 Wash. 409. 

63. Iowa.—State v. Pearce, 1 N.W. 

2d 621, 231 Iowa 443. 

Ky.—Key v. Commonwealth, 293 S.W. 
2d 721. 

Mo.—State v. Raines, 62 S.W.2d 727, 
333 Mo. 538. 

Neb.—Schacht v. State, 50 N.W.2d 78, 
154 Neb. 858. 

Okl.—Rasbury v. State, Cr„ 303 P.2d 
465—Megown v. State, Cr„ 300 P. 
2d 673—Willaford v. State, 261 P. 
2d 630, 97 Okl.Cr. 247—Moran v. 
State, 237 P.2d 920, 95 Okl.Cr. 6. 
Or.—State v. Lockwood, 268 P. 1016, 
126 Or. 118. 

Tex.—Watkins v. State, 302 S.W.2d 
435, 165 Tex.Cr. 20—Cornelius v. 
State, 252 S.W.2d 163, 157 Tex.Cr. 
598. 


Issue of accused’s condition at time 
of arrest 

S.D.—State v. Poppenga, 83 N.W.2d 
518, 76 S.D. 592. 

Notations marked on bottle of 
whisky allegedly found in accused’s 
automobile, used only as a means of 
identification, did not render such 
whisky bottle inadmissible, in view 
of fact such notations were not evi¬ 
dentiary and had no bearing on the 
issues in the case. 

Tex.—La Duke v. State, Cr., 312 S. 
W.2d 242. 

Untouched liquor 

In prosecution for manslaughter 
in operation of automobile with 
culpable negligence, wherein issue 
was raised as to whether accused was 
intoxicated and police officer who 
took bottle of liquor from inside coat 
pocket of accused at scene of acci¬ 
dent testified fully as to the occur¬ 
rence on direct and cross-examina¬ 
tion without objection, admitting bot¬ 
tle in evidence at close of state’s 
case was not error, as against con¬ 
tention of error on ground that liq¬ 
uor in bottle did not cause intoxica¬ 
tion, since none of its contents had 
been removed. 

Mo.—State v. Campbell, 84 S.W.2d 
618. 

64. Neb.—Haffke v. State, 262 N.W. 
599, 129 Neb, 713. 

64.5 Idaho.—State v. Wheeler, 220 
P.2d 687, 70 Idaho 455. 

64.10 Utah.—State v. Chealey, 13 6 
P.2d 377, 100 Utah 423. 
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are the same in criminal as in civil cases, 65 and a 
more complete statement of the law on this sub¬ 
ject can be found in connection with civil cases in 
Evidence §§ 612-622. 

It is generally agreed that in criminal cases a 
disputed writing may be compared with other writ¬ 
ings which are relevant to the issues in the case 
and admissible for other purposes, 66 or which are 
already in evidence, 67 or which are otherwise be¬ 
fore the court. 68 There is considerable diversity of 
opinion however, regarding the admissibility, for 
the purpose of comparison, of writings which are 
otherwise irrelevant, 69 due in part to statutes which 
in many states have been enacted with respect there¬ 
to. 79 

In the absence of statutory authority, the early 
common-law rule generally prevails that only a 
writing which forms a part of the files in the case, 
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or which otherwise properly is in evidence or may 
be put in evidence as material and relevant to the 
issues in the case, can be used for comparison, 71 
and that extraneous papers cannot be admitted mere¬ 
ly for such comparison, 72 even though they may be 
shown to be genuine. 73 Thus, genuine writings of 
persons whose names are alleged to have been forged 
have, under this rule, been held inadmissible merely 
for comparison with the alleged forgery. 74 

The trend of modern authority, however, is liberal¬ 
ly to enlarge and extend the narrow and technical 
common-law rule, 75 and, by reason of judicial or 
statutory modification, the rule in many jurisdictions 
now is that writings which may otherwise be irrele¬ 
vant may be received in evidence solely for the pur¬ 
pose of comparison with disputed writings in the 
case, provided their genuineness is established to the 
extent required in the particular jurisdiction, 76 and 


65. Ark.—Hall v. State, 2S6 S.W. 
1026, 171 Ark. 787. 

Statute held applicable to both. 

Ill.—People v. Smith, 149 N.E. 3, 318 
Ill. 114. 

66. D.C.—Easterday v. U. S., 292 F. 
6C4, 53 App.D.C. 387, certiorari de¬ 
nied 44 S.Ct. 181, 263 U.S. 719, 68 
L.Ed. 523. 

Iowa.—State v. Calkins, 34 N.W. 777, 
73 Iowa 128. 

S.D.—State v. Ballard, 33 N.W. 2d 
339, 72 S.D. 293. 

Wash.—State v. Much, 287 P. 57, 156 
Wash. 403. 

67. Ala.—Hall v. State, 109 So. 847, 
21 Ala.App. 476, certiorari denied 
109 So. 849, 215 Ala. 148—Martin 
v. State, 89 So. 845, 18 Ala.App. 
184. 

Idaho.—State v. Bogris, 144 P. 789, 
26 Idaho 587. 

Ill.—People v. Clark, 134 N.E. 95, 301 
Ill. 428. 

"Whatever diversity of judicial 
opinion may exist . . . upon the 

admissibility of writings otherwise 
irrelevant to the issue solely for the 
purpose of comparison, there is quite 
a uniformity of opinion that a genu¬ 
ine writing in evidence for one pur¬ 
pose may be properly used to deter¬ 
mine the genuineness of the hand¬ 
writing of another document in is¬ 
sue.” 

N.J.—State v. Skillman, 70 A. 83, 85, 

76 N.J.Law 464, affirmed 76 A. 1073, 

77 N.J.Law 804. 

So where standard Is admittedly 
genuine 

U.S.—Greenbaum v. U. S., C.C.A. 
Ariz., 80 F.2d 113. 

La.—State v. Bishoff, 84 So. 41, 146 
La. 748. 

68. Ill.—People v. Clark, 134 N.E 
95, 301 Ill. 428. 


S.C—State v. Teal, 95 S.E. 69, 108 
S.C. 455. 

Special pleas in abatement which 
have been disposed of cannot be used 
for the purpose of comparing ac¬ 
cused’s signature thereto with the 
handwriting of a letter which has 
been introduced in evidence, as such 
pleas are not part of the pleadings 
in issue before the jury, and are in 
no sense before the Jury, and cannot 
be unless introduced as evidence. 

Ga.—Washington v. State, 52 S.E. 
910, 124 Ga. 423. 

69. N.D.—State v. Gummer, 200 N. 
W. 20, 51 N.D. 445. 

Utah.—State v. Martin, 164 P. 500, 
49 Utah 346. 

70. Ill.—People v. Clark, 134 N.E. 95, 
301 Ill. 428. 

Ky.—Alder v. Commonwealth, 286 S. 

W. 696, 215 Ky. 613. 

16 C.J. p 620 note 69. 

71. Idaho.—State v. Allen, 27 P.2d 
482, 53 Idaho 737. 

Ill.—People v. Clark, 134 N.E. 05, 301 
Ill. 428. 

La.—State v. Batson, 32 So. 478, 108 
La. 479. 

26 C.J. p 969 note 25. 

72. Ala.—Ex parte Williams, 104 So. 
44, 213 Ala. 145. 

Martin v. State, 89 So. 845, 18 
Ala.App. 184—King v. State, 72 So. 
552, 15 Ala.App. 67. 

Idaho.—State v. Allen, 27 P.2d 482, 
53 Idaho 737. 

Mo.—State v. Pace, 192 S.W. 428, 269 
Mo. 681. 

S.C.—State v. Lyle, 118 S.E. 803, 125 
S.C. 406. 

26 C.J. p 969 note 26. 

73. Ala.—King v. State, 62 So. 374, 
8 Ala.App. 239. 

74. Mich.—People v. Schick, 42 N.W. 
1008, 75 Mich. 592. 
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Mo.—State v. Pace, 192 S.W. 428, 269 
Mo. 681. 

26 C.J. p 969 note 30. 

75. N.D.—State v. Gummer, 200 N. 
W. 20, 51 N.D. 415. 

76. U.S.—Dean v. U. S., Ga., 246 F. 
568, 158 C.C.A. 538. 

Ala.—Schultz v. State, 57 So.2d 128, 
36 Ala.App. 414. 

Colo.—Windolph v. People, 42 P.2d 
197, 96 Colo. 285. 

Ga.—Vining v. State, 57 S.E.2d 354, 

80 Ga.App. 756. 

Idaho.—State v. Baldwin, 208 P.2d 
161, 69 Idaho 459. 

Ill.—People v. Clark, 131 N.E. 95, 301 
Ill. 428. 

Iowa.—State v. Debner, 215 N.W. 721, 
723, 205 Iowa 25. 

Ky.—Apple v. Commonwealth, 296 S. 
W.2d 717. 

Mass.—Commonwealth v. O’Brien, 
149 N.E. 600, 251 Mass. 86. 

Mo.—State v. Pace, 192 S.W. 428, 269- 
Mo. 681. 

N.C.—State v. Hendrick3, 121 S.E. 
603, 187 N.C. 327. 

N.D.—State v. Gummer, 200 N.W. 20, 
51 N.D. 445. 

Okl.—Glasgow v. State, Cr., 328 P.2d 
185. 

Tex.—Rose v. State, 62 S.W.2d 121, 
124 Tex.Cr. 377—Hancock v. State, 
58 S.W.2d 129, 123 Tex.Cr. 154— 
Romero v. State, 2 S.W.2d 462, 109- 
Tex.Cr. 15. 

Utah.—State v. Jones, 20 P.2d 614, 

81 Utah 503. 

W as h.—State v. Kennedy, 142 F.2d 
247, 19 Wash 2d 152—State v. Mc¬ 
Donald, 200 P. 326, 116 Wash. 668. 
16 C.J. p 621 note 72—26 C.J. p 969 
notes 16, 20. 

Right of adverse party to notice and 
inspection of standard see infra 
1035, 1036. 
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provided they are not otherwise incompetent . 77 
Such writings need not be in evidence for any other 
purpose, and do not need to form part of the plead¬ 
ings in the case . 77 - 5 


The extent to which the proffered specimens must 
be shown to be genuine varies, and while they are 
more generally admissible where their genuine¬ 
ness is admitted or conceded, 78 or where the op- 


jffatter for determination of court 
Whether a particular specimen of 
handwriting shall be admitted for 
-comparison is, under statute, largely 
a matter for determination of the 
court. 

U.S.—U. S. v. Angelo, C.C.A.N.J., 153 
F.2d 247. 

Discretion held not abused in ad¬ 
mitting instrument. 

U.S.—Hardy v. U. S., C.A.Iowa, 199 
F.2d 704. 

Particular instruments held admis¬ 
sible 

(1) Application for loan. 

Ala.—Crump v. State, 40 So.2d 106, 
34 Ala.App. 385. 

< 3 a l.—People v. Davis, 150 P.2d 474, 
65 C.A.2d 255. 

(2) Check. 

Hich.—People v. Parmelee, 15 N.W. 
2d 69C, 309 Mich. 431. 

(3) Detinue bond. 

Ala.—Butler v. State, 93 So.2d 441, 
38 Ala.App. 527, certiorari denied 
93 So.2d 445, 265 Ala. 694. 

(4) Nonincriminatory letter. 

Tex.—Golemon v. State, 247 S.W.2d 
119, 157 Tex.Cr. 534, certiorari de¬ 
nied Golemon v. State of Texas, 73 
S.Ct. GO, 344 U.S. 847, 97 L.Ed. 659, 
rehearing denied 73 S.Ct. 174, 344 
U.S. 882, 97 L.Ed. 683. 

(5) Payroll sheets. 

Ala.—Mann v. State, 30 So.2d 462, 
33 Ala.App. 115, certiorari denied 
30 So.2d 466, 249 Ala. 165. 

(6) Stipulation waiving jury trial. 
U.S.—Desimone v. U. S., C.A.Wash., 

227 F.2d 864. 

(7) Waiver of extradition. 

Idaho.—State v. Baldwin, 208 P.2d 

161, 69 Idaho 459. 

(8) Handwritten motions identified 
by clerk of court as papers filed by 
accused, acting as his own attorney 
in case. 

U.S.—Shelton v. U. S., C.A.La., 205 
F.2d 806, certiorari dismissed 74 
S.Ct. 230, 346 U.S. 892, 98 L.Ed. 
395, motion denied 75 S.Ct. 876, 349 
U.S. 943, 99 L.Ed. 1269. 

(9) Letters signed with name of 
accused and mailed at time when 
there was no apparent reason for 
anyone to simulate his signature. 
U.S.—Reining v. U. S. f C.C.A.Fla., 167 

F.2d 362, certiorari denied 69 S.Ct. 
49, 335 U.S. 830, 93 L.Ed. 383. 

One of several genuine signatures 
Where accused offered four ex¬ 
hibits of prosecutrix's genuine sig¬ 
nature to minutes of evidence of in¬ 
dictment for comparison with the 
handwriting in two other exhibits, 
it was error for the court to admit 


one and exclude the other three gen¬ 
uine signatures. 

Iowa.—State v. Smith, 193 N.W. 181, 
192 Iowa 218. 

Evidence held suSlcient 
U.S.—Woitte v. U. S., C.C.A.Or., 19 
F.2d 506, certiorari denied 48 S.Ct. 
84, 275 U.S. 545, 72 L.Ed. 417. 

Ind.—Nordyke v. State, 11 N.E.2d 
165, 213 Ind. 243. 

Iowa.—State v. Meeks, 65 N.W.2d 76, 
245 Iowa 1231, certiorari denied 
Meeks v. State of Iowa, 75 S.Ct. 
225, 348 U.S. 902, 99 L.Ed. 708. 

Strict construction 

Statute, permitting comparison of 
disputed writing or signatures with 
those proved to satisfaction of judge 
to be genuine, should be strictly con¬ 
strued, since it is in derogation of 
common law. 

Tenn.—Omohundro v. State, 109 S.W. 
2d 1159, 172 Tenn. 48. 

Both writings physically present 

Under a statute providing for com¬ 
parison of handwritings, admitted 
signatures are admissible for pur¬ 
pose of comparison only where both 
disputed and admitted signatures are 
before the court, and such writings 
are then, and only then, admissible in 
conjunction with expert testimony. 
Ala.—Ex parte Williams, 104 So. 44, 
213 Ala. 145. 

“Disputed writing’' 

A writing is a “disputed writing," 
within a statute permitting such 
comparisons if it is in itself either 
a fact in issue or a fact relevant to 
the issue, it not being essential that 
the action or defense should be in 
fact founded on the writing in dis¬ 
pute. 

Ala.—Chisolm v. State, 85 So. 4G2, 204 
Ala. 69. 

Exemplar not needed by expert wit¬ 
nesses 

In forgery prosecution, an exem¬ 
plar of accused’s handwriting, taken 
when he was under arrest on previ¬ 
ous charge of forgery, was inadmis¬ 
sible, in absence of showing that ex¬ 
pert witnesses needed specimens of 
accused’s handwriting in addition to 
those given at time of his arrest on 
present charges. 

Cal.—People v. Gormley, 148 P.2d 
687, 64 C.A.2d 336. 

77. N.T.—People v. Molineux, 61 N. 
E. 286, 168 N.Y. 264, 62 L.R.A. 
193. 

Accused held not deprived of any 
constitutional right 
Okl.—Wehr v. State, 155 P.2d 731, 79 
Okl.Cr. 426. 


Showing similar extraneous offenses 
In a prosecution for uttering a 
forged check, where the question 
whether the signature on the check 
was in accused’s handwriting was in 
issue, specimens of handwriting al¬ 
leged to be that of accused which 
constituted part of similar extrane¬ 
ous offenses was inadmissible, and 
not such as would afford a legitimate 
basis for identification by compari¬ 
son. 

S.C.—State v. Lyle, 118 S.E. 803, 125 
S.C. 406. 

77.5 U.S.—French v. U. S., C.A.La., 
232 F.2d 736, certiorari denied 77 
S.Ct. 73, 352 U.S. 851, 1 L.Ed.2d 
62. 

78. U.S.—Goins v. U. S., C.C.A.Va., 
99 F.2d 147, certiorari dismissed 59 
S.Ct. 783, 306 U.S. 622, 83 L.Ed. 
1027—Austin v. U. S., C.C.A.Cal., 4 
F.2d 774. 

Ala.—Lambert v. State, 174 So. 298, 
234 Ala. 165—Chisholm v. State, 85 
So. 462, 204 Ala. 69. 

Ingram v. State, 106 So. 393, 21 
Ala.App. IS2. 

Ark.—Hall v. State, 286 S.W. 1026, 
171 Ark. 787. 

Cal.—People v. Copeland, 338 P.2d 1, 
169 C.A.2d 713—People v. James, 75 
P.2d 633, 24 C.A.2d 616—People v. 
McWilliams, 4 P.2d 601, 117 C.A. 
732—People v. Brown, 235 P. 72, 
71 C.A. 181. 

Ga.—Copeland v. State, 17 S.E.2d 288, 
66 Ga.App. 142. 

Idaho.—State v. Allen, 27 P.2d 482, 
63 Idaho 737—State v. Brassfteld, 
197 P. 559, 33 Idaho 660—State v. 
Seymour, 79 P. 825, 10 Idaho 699. 
Ill.—People v. Jung, 193 N.E. 467, 358 
Ill. 488—People v. Smith, 149 N.E. 
3, 318 Ill. 114—People v. Clark, 134 
N.E. 95, 301 Ill. 428. 

Iowa.—State v. Debner, 215 N.W. 721, 
205 Iowa 25. 

Ky.—Evans v. Commonwealth, 53 S. 

W.2d 196, 245 Ky. 14. 

Minn.—State v. Mohrbacher, 218 N. 

W. 112, 173 Minn. 567. 

Mo.—State v. Pace, 192 S.W. 428, 269 
Mo. 681. 

N.C.—State v. Hendricks, 121 S.E. 
603, 187 N.C. 327. 

N.D.—State v. Gummer, 200 N.W. 20, 
51 N.D. 445. 

Ohio.—Hagans v. State, 198 N.E. 889, 
50 Ohio App. 534. 

Okl.—Burns v. State, 117 P.2d 144, 72 
Okl.Cr. 409. 

S.C.— State v. Lyle, 118 S.E. 803, 125 
S.C. 406. 

S.D.—State v. Beets, 233 N.W. 917, 
57 S.D. 486. 

Tex.—Hancock v. State, 58 S.W.2d 
129, 123 Tex.Cr. 154—Wilkerson v, 


9S5 



§ 715 CRIMINAL LAW 

posite side is estopped to deny it, 79 or where, for 
other reasons, no collateral issue can be raised con¬ 
cerning them, 80 they are also admissible where their 
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genuineness is proved 8 * clearly, 89 or by clear and 
convincing proof, 88 or beyond a reasonable doubt, 8 * 
or to the satisfaction of the court or judge. 85 


State, 45 S.W.2d 201, 119 Tex.Cr. 
4—Miller v. State, 225 S.W. 262, 
88 Tex.Cr. 157. 

Wash.—State v. Owens, 9 F.2d 90, 
167 Wash. 283. 

26 C.J. p 969 note 17. 

Further proof unnecessary 

If accused against whom a hand¬ 
writing standard is to be used admits 
genuineness of the standard, further 
proof of genuineness is unnecessary. 
Okl.—Glasgow v. State, Cr., 328 P.2d 
185. 

Testimony of accused that signa¬ 
ture on document offered for com¬ 
parison of handwriting “looks to be” 
his wife’s was sufficient proof of gen¬ 
uineness of signature, where he had 
testified that he was familiar with 
wife’s signature. 

Ala.—Butler v. State, 93 So.2d 441, 
38 Ala.App. 527, certiorari denied 
93 So.2d 445, 265 Ala. 694. 
Testimony of witness that accused 
had admitted that he had written 
certain checks was sufficient to war¬ 
rant the admission of such checks as 
standards of comparison in connec¬ 
tion with Question as to handwriting 
on check constituting basis of the 
charge in question. 

Iowa.—State v. Meeks, 65 N.W.2d 76, 
245 Iowa 1231, certiorari denied 
Meeks v. State of Iowa, 75 S.Ct. 
225, 348 U.S. 902, 99 L.Ed. 708. 
Under statute in effect so provid¬ 
ing, signature which has been ac¬ 
knowledged by accused to be genuine 
is admissible for comparison by ex¬ 
perts with Questioned document, but 
signatures proved to be genuine, but 
not admitted or treated as such by 
the party against whom it is offered, 
are not admissible for such purpose. 
Or.—State v. Cahill, 293 P.2d 169, 208 
Or. 538, adhered to 298 P.2d 214, 
208 Or. 538, certiorari denied 77 S. 
Ct. 132, 352 U.S. 895, 1 L.Ed.2d 
87. 

Acknowledgment by convict 
A letter written by a convict, and 
acknowledged by him after his con¬ 
viction, cannot be used as a stand¬ 
ard of comparison in evidence, since 
the fact of conviction disqualifies 
the writer from acknowledging the 
letter for the purposes of evidence. 
Tex.—Long v. State, 10 Tex.App. 180. 

79. Idaho.—State v. Seymour, 79 P. 
825, 10 Idaho 699. 

Mo.—State v. Pace, 192 S.W. 428, 269 
Mo. 681. 

N.D.—State v. Gummer, 200 N.W. 20, 
51 N.D. 445. 

16 C.J. p 621 note 76. 

80. Idaho.—State v. Seymour, 79 P. 
825, 10 Idaho 699. 

Mo.—State v. Pace, 192 S.W. 428, 269 
Mo. 681. 


large discretion must be reposed 
in the court with respect to the ap¬ 
plication of this test of admissibili¬ 
ty. 

N.D.—State v. Gummer, 200 N.W. 20, 
51 N.D. 445. 

81. U.S.—Goins v. U. S., C.C.A.Va., 
99 F.2d 147, certiorari dismissed 59 
S.Ct. 783, 306 U.S. 622, 83 L.Ed. 
1027—Bowers v. U. S., Cal., 244 F. 
641, 157 C.C.A. 89. 

Ala.—Ingram v. State, 106 So. 393, 
21 Ala.App. 182. 

Ark.—Hall v. State, 286 S.W. 1026, 
171 Ark. 787. 

Idaho.—State v. Allen, 27 P.2d 482, 
53 Idaho 737. 

Ill.—People v. Smith, 149 N.E. 3, 
318 Ill. 114—People v. Clark, 134 
N.E. 95, 301 Ill. 428. 

S.D.—State v. Beets, 233 N.W. 917, 
57 S.D. 486. 

Tex.—Carter v. State, 116 S.W.2d 371, 
135 Tex.Cr. 457, appeal dismissed 
Carter v. State of Texas, 59 S.Ct. 
71, 305 U.S. 557, 83 L.Ed. 351—Kiel 
v. State, 83 S.W.2d 680, 129 Tex.Cr. 
99. 

Wash.—State v. Owens, 9 P.2d 90, 
167 Wash. 283. 

Proof held sufficient 
Okl.—Burns v. State, 117 P.2d 144, 72 
Okl.Cr. 409. 

Nature of proof required 

Writings of signatures used as 
standards of comparison must be es¬ 
tablished as genuine writing of per¬ 
son accused, and the standard can¬ 
not be established by expert testi¬ 
mony or by witness testifying from 
knowledge or familiarity; but tes¬ 
timony that witness saw that per¬ 
son write the “standard” is sufficient. 
Iowa.—State v. Wickett, 300 N.W. 

268, 230 Iowa 1182. 

Proof by testimony or admission 
Standard of writing, for purpose of 
comparison, may be proved by testi¬ 
mony of witness or witnesses who 
saw party write it or by party’s ad¬ 
mission when not offered by himself. 
Iowa.—State v. Wickett, supra. 

Acknowledgment of genuineness 
not essential to warrant the use of 
the standard as a comparison, it be¬ 
ing permissible to establish the gen¬ 
uineness by proof. 

Kan.—State v. Ryno, 74 P. 1114, 68 
Kan. 348, 64 L.B.A. 303. 

16 C.J. p 621 note 77. 

Proof showing reasonable prob¬ 
ability that standard was written by 
accused held sufficient to warrant its 
admission. 

Wis.—State ex rel. Hull v. Larson, 
277 N.W. 101, 226 Wis. 585. 
Signature card at bank 
In prosecution for uttering and 
publishing a forged check, testimony 

986 


that accused had an account at a wit¬ 
ness’ bank, that all persons having 
such accounts were required to sign 
a signature card on opening the ac¬ 
count, and that accused had such a 
card at the bank was sufficient to es¬ 
tablish standard with which witness 
testified he compared check indorse¬ 
ment in issue, particularly in view of 
fact that no objection was made to 
such standard. 

Iowa.—State v. Streit, 80 N.W.2d 318, 
248 Iowa 260. 

82. Minn.—State v. Morbacher, 218 
N.W. 112, 173 Minn. 567. 

Utah.—State v. Martin, 164 P. 500, 
49 Utah 346. 

26 C.J. p 969 note 18. 

83. Minn.—State v. Lucken, 152 N. 
W. 769, 129 Minn. 402. 

“Without intending to lay down 

any inflexible rule, we are of the 
opinion that unless the evidence of 
the genuineness is so clear that, if 
it were one of the issues In the case 
for the jury to determine, a verdict 
should be directed in favor of its 
genuineness by the court, it may not 
properly be allowed In evidence.” 

Fla.—Brantley v. State, 94 So. 678, 
679, 84 Fla. 649. 

N.Y.—Clark v. Douglass, 40 N.Y.S. 

769, 5 App.Div. 547. 

“Clear and indisputable” 

Tex.—Hancock v. State, 58 S.W.2d 
129, 123 Tex.Cr. 154. 

Clear and undoubted 
Idaho.—State v. Brassfleld, 197 P. 
559, 33 Idaho 660. 

Tex.—Wilkerson v. State, 45 S.W.2d 
201, 119 Tex.Cr. 4. 

84. N.Y.—People v. Molineux, 61 N. 
E. 286, 168 N.Y. 264, 62 L.R.A. 193. 

S.C.—State v. Lyle, 118 S.E. 803, 125 
S.C. 406. 

85. Colo.—Brindisi v. People, 230 P. 
797, 76 Colo. 244. 

Minn.—State v. Mohrbacher, 218 N. 

W. 112, 173 Minn. 567. 

Mo.—State v. Pace, 192 S.W. 428, 269 
Mo. 681. 

Genuineness not to be left to jury 

(1) Under statutes allowing com¬ 
parison of a disputed writing with a 
writing “proved to the satisfaction 
of the judge to be genuine,” the pre¬ 
liminary duty to determine whether 
the writing offered as standard is 
genuine has been held to be imposed 
on the judge and not on the jury. 
Ala.—Chisolm v. State, 85 So. 462, 

204 Ala. 69. 

Tenn.—Omohundro v. State, 109 S.W. 
2d 1159, 172 Tenn. 48. 

(2) Hence, it is error for the judge 
to admit the proffered specimen as a 
preliminary proposition, leaving to 
the jury the final determination of 
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The evidence to prove the standard must ordi¬ 
narily be entirely independent of opinion as to hand¬ 
writing, 86 and, of course, this is true where the 
statute so provides; 87 but circumstantial evidence 
is sufficient where it justifies a finding that, beyond 
a reasonable doubt, the standard is genuine; 88 and 
the determination may properly rest on inspection 
alone where the standard offered is a signature to 
an official paper. 89 

Where the standard of comparison is properly 
in evidence, it may be used by a competent witness 
testifying as to its correspondence with the disputed 
writing, 90 and by the jury as well. 91 

Where the prosecution does not contend that a 
paper in evidence was signed by accused, it is not 
error to refuse to admit another paper for the pur¬ 
pose of comparing the signatures. 91 - 5 
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Photographic reproductions. As far as accuracy 
of the medium is concerned, a photographic copy 
of handwriting may be used instead of the origi¬ 
nal, 92 at least where the original is inaccessible. 93 

Photostatic copy or enlargement. A photostatic 
copy of a letter may be admitted for the purpose of 
comparison of handwriting. 93 - 5 A photostatic copy 
and a photostatic enlargement of a check may, 
when properly identified, be properly introduced 
in evidence for the purpose of affording a basis 
of comparison of the handwriting of accused by 
way of the enlargement. 93 * 10 

Press copies of letters. Press copies of letters 
are inadmissible for the purpose of proving the 
falsity of the pretense, as a standard of comparison 
by which to determine whether another paper, the 
handwriting of which is in controversy, was writ¬ 
ten by the same person. 94 


its genuineness from opinion evi¬ 
dence, and on the basis of such ad¬ 
mission of the specimen, to admit 
testimony of the comparison. 

Tenn.—Omohundro v. State, supra. 

86. Mass.—Commonwealth v. Tuck¬ 
er, 76 N.E. 127, 189 Mass. 457, 7 L. 

R. A.,N.S., 1056. 

87. Ky.—Froman v. Commonwealth, 
42 S.W. 728, 19 Ky.L. 948. 

88. U.S.—Dean v. U. S., Ga., 246 F. 
568, 158 C.C.A. 538. 

Mass.—Commonwealth v. Tucker, 76 
N.E. 127, 189 Mass. 457, 7 L.R.A.,N. 

S. , 1056. 

“Purely circumstantial proof of the 
genuineness of a specimen writing 
must generally be strong.” 

Tex.—Wilkerson v. State, 45 S.W.2d 
201, 204, 119 Tex.Cr. 4. 

89. Ky.—Froman v. Commonwealth, 
42 S.W. 728, 19 Ky.L. 948. 

90. Cal.—People v. James, 75 P.2d 
633, 24 C.A.2d 616. 

Mass.—Commonwealth v. O’Brien, 
149 N.E. 600, 254 Mass. 86. 

N.C.—State v. Hendricks, 121 S.E. 
603, 187 N.C. 327. 

S.D.—State v. Ballard, 33 N.W.2d 339, 
72 S.D. 293. 

Wash.—State v. Kennedy, 142 P.2d 
247, 19 Wash.2d 152. 

91. Ala.—Lambert v. State, 174 So. 
298, 234 Ala. 155. 

Everage v. State, 71 So. 983, 14 
Ala.App. 106, certiorari denied Ex 
parte Everage, 72 So. 1019, 196 Ala. 
701. 

Ark.—Hall v. State, 286 S.W. 1026, 
171 Ark. 787. 

Mass.—Commonwealth v. O’Brien, 
149 N.E. 600, 254 Mass. 86. 

Pa.—Commonwealth v. Winegrad, 
180 A. 160, 119 Pa.Super. 78. 

Tex.—Kiel v. State, 83 S.W.2d 680, 
129 Tex.Cr. 99. i 


Comparison of handwriting or type¬ 
writing 

Jury may compare authenticated 
handwriting or typewriting and de¬ 
cide whether it was made by the 
same person or the same typewriter 
as the writing in dispute. 

Pa.—Commonwealth v. Gipe, 84 A.2d 
j 366, 169 Pa.Super. 623. 

Expert testimony not necessary 

To warrant comparison of writings 
by jury, expert testimony as to au¬ 
thenticity of writing not in dispute 
is not necessary. 

Pa.—Commonwealth v. Gipe, supra. 

Each juror should be given the op¬ 
portunity to examine the signature or 
handwriting to be proved, and to 
compare it with the standards re¬ 
ceived in evidence. 

Ill.—People v. Clark, 134 N.E. 95, 301 
Ill. 428. 

Comparison by witness prerequisite 

The statute allowing comparisons 
to be made in criminal case between 
disputed writing and one the court 
considers genuine, by witnesses who 
are experts or familiar with the per¬ 
son’s handwriting, does not authorize 
submission of writings to jury with¬ 
out such comparison. 

Ala.—Chisolm v. State, 85 So. 462, 
204 Ala. 69. 

King v. State, 72 So. 552, 15 Ala. 
App. 67. 

91.5 U.S,—Poliafico v. U. S., C.A. 
Ohio, 237 F.2d 97, certiorari denied 
77 S.Ct. 590, 352 U.S. 1025, 1 L.Ed. 
2d 597, rehearing denied 77 S.Ct. 
718, 353 U.S. 931, 1 L.Ed.2d 725. 

92. U.S.—Hartzell v. U. S., C.C.A. 
Iowa, 72 F.2d 569, certiorari de¬ 
nied 55 S.Ct. 216, 293 U.S. 621, 79 
L.Ed. 708. 

Photographs generally see infra § 
852. 


93. Md.—Niemoth v. State, 154 A. 
66, 160 Md. 544. 

Use of enlargements 

(1) Photographic reproductions of 
the forged signatures and other sig¬ 
natures of the size of the originals, 
and photographs of letters containing 
the signature enlarged many times 
without a like enlargement of the 
standard signature are admissible, 
although the originals have been ad¬ 
mitted, the evidence not being re¬ 
ceived as substantive proof, but for 
the sole purpose of using the photo¬ 
graphs to illustrate and elucidate a 
contention which forms the grava¬ 
men of the case, such procedure is as 
reasonable as the use of a magnify¬ 
ing glass would be for the same pur¬ 
pose. 

N.J.—State v. Skillman, 70 A. 83, 76 
N.J.Law 464, affirmed 76 A. 1073, 
77 N.J.Law 804. 

(2) “It is well-settled that en¬ 
larged photographs or copies, proper¬ 
ly identified, may be introduced in 
evidence where the issue is one of 
Questioned documents or handwrit¬ 
ing. This is particularly true for 
the purpose of cross-examination, al¬ 
though not limited thereto.” 

Ind.—Spencer v. State, 147 N.E.2d 
581, 583, 237 Ind. 622. 

93.5 Okl.—Glasgow v. State, Cr., 328 
P.2d 185. 

93.10 Ind.—Spencer v. State, 147 N. 
E.2d 581, 237 Ind. 622. 

94. Mass.—Commonwealth v. East¬ 
man, 1 Cush. 189, 48 Am.D. 596. 

Nothing but original signatures 
can be used as a standard of com¬ 
parison by which to prove the genu¬ 
ineness of signatures to papers pro¬ 
duced on the part of the prosecution. 
Mass.—Commonwealth v. Eastman, 
supra. 
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Typewriting. The mode of authenticating type¬ 
written documents does not differ in principle from 
that of handwriting. 94 - 5 Where it is important to 
prove that the body of a particular document was 
prepared by the use of a particular typewriter, 
another paper whose contents are in nowise relevant 
to the issues on trial, but which was prepared on the 
same typewriter, 96 or on a typewriter of the same 
make, 96 may be received in evidence. 

b. Time and Circumstances of Writing of 
Standard 

A writing made by the accused post litem motam is 
ordinarily inadmissible In his favor, but may be available 
to the state. Authorities differ as to the admissibility, 
in favor of the state, of post litem writings by the victim 
of the crime. 


Writings for comparison should, as a rule, have 
been made at about the time of the disputed writ¬ 
ing, 97 and a signature or other writing made for the 
occasion post litem motam, and merely for use at 
the trial, should not be admitted as a standard. 98 
Thus, writings created by accused post litem motam 
are not admissible in his favor, 99 being self-serving 
declarations; 99 - 5 but the state may use such a writ¬ 
ing as a standard of comparison, 1 subject, of course, 
to the rules prohibiting compulsory self-incrimina¬ 
tion, considered supra § 656. 

It has been held that a writing made by a witness 
at the trial may be used as a standard of compari¬ 
son, 2 and that even a writing made by the victim of 
the alleged criminal act after the dispute arose may 
be used by the state ; 3 but other authorities have held 


94.5 Pa.—Commonwealth v. Gipe, 84 
A.2d 366, 169 Pa.Super. 623. 

95. Ala.—Register v. State, 42 So.2d 
519, 34 Ala.App. 505, certiorari de¬ 
nied 42 So.2d 525, 252 Ala. 659. 

Cal.—People v. Allen, 298 P.2d 714, 
142 C.A.2d 267. 

N.Y.'—People v. Werblow, 209 N. 
Y.S. 88, 212 App.Div. 445, reversed 
on other grounds 148 N.E. 786, 241 
N.Y. 55. 

Pa.—Commonwealth v. Gipe, 84 A.2d 
366, 169 Pa.Super. 623. 

16 C.J. p 621 note 86—26 C.J. p. 970 
note 44. 

Reason for rule 

The paper is admissible, “not so 
much as a standard for the com¬ 
parison of handwriting as upon the 
principle that where an impression 
is made upon paper, wood, leather 
or any other plastic material by an 
instrument or mechanical contriv¬ 
ance having or possessing a defect 
or peculiarity, the identity of the 
instrument may be established by 
proving the identity of the defects, 
or peculiarities which it impresses 
on different papers.” 

N.Y.—People v. Storrs, 100 N.E. 730, 
207 N.Y. 147, 152, 45 L.R.A.,N.S., 
860, Ann.Cas.l914C, 196. 

96. Tex.—Carter v. State, 116 S.W. 
2d 371, 135 Tex.Cr. 457, appeal dis¬ 
missed Carter v. State of Texas, 59 
S.Ct. 71, 305 U.S. 557, 83 L.Ed. 351. 

97. Mich.—People v. Parker, 34 N. 
W. 720, 67 Mich. 222, 11 Am.S.R. 
578. 

Vt.—State v. Hopkins, 60 Vt. 316. 
26 C.J. p 969 note 31. 

98. Ariz.—Lewis v. State, 256 P. 
1048, 32 Ariz. 182. 

Cal.—People v. Sauer, 329 P.2d 962, 
163 C.A.2d 740, certiorari denied 
Sauer v. People of State of Califor¬ 
nia, 79 S.Ct. 888, 359 U.S. 973, 3 L. 
Ed.2d 839. 

Wash.—State v. Myers, 290 P.2d 253, 
47 Wash.2d 840. 


99. Ill.—People v. Rosenbaum, 132 
N.E. 433, 299 Ill. 93. 

Ind.—Spencer v. State, 147 N.E.2d 
581, 237 Ind. 622. 

16 C.J. p 621 note 83—26 C.J. p 969 
note 21. 

So under statute 

Ky.—Fletcher v. Commonwealth, 39 
S.W.2d 972, 239 Ky. 506. 

Reason assigned for this is that it 
would be allowing accused to make 
evidence for himself. 

Ala.—King v. State, 62 So. 374, 8 Ala. 
App. 239. 

99.5 Ind.—Spencer v. State, 147 N.E. 
2d 581, 237 Ind. 622. 

1. Cal.—People v. Whitaker, 15 P. 

2d 883, 127 CA. 370. 

Colo.—Windolph v. People, 42 P.2d 
197, 96 Colo. 285. 

Idaho.-^State v. McDermott, 17 P.2d 
343, 52 Idaho 602. 

N.M.—State v. Renner, 279 P. 66, 34 
N.M. 154. 

Tex.—Rose v. State, 62 S.W.2d 121, 
124 Tex.Cr. 377. 

16 C.J. p 621 note 84—26 C.J. p 969 
note 22. 

Specimens held improperly admitted 
In prosecution of a seventeen-year- 
old boy for forgery, where evidence 
established that accused, after his 
arrest, was questioned without his 
parents being advised of his where¬ 
abouts, without being advised of 
right of counsel, and without being 
advised that whatever he said or 
wrote would be used against him, 
specimens of his handwriting made 
out at the direction of county attor¬ 
ney and sheriff and subsequently 
used by handwriting experts who 
testified against him at trial should 
have been excluded. 

Kan.—State v. Seward, 181 P.2d 478, 
163 Kan. 136, opinion adhered to 
191 P.2d 743, 164 Kan. 608. 
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Under supervision of judge 

Word “judge,” as used in statute 
authorizing introduction in criminal 
proceeding of a writing written for 
purpose of comparison under super¬ 
vision of the judge, means the trial 
judge and does not include a justice 
who conducts the preliminary hear¬ 
ing. 

W.Va.—State v. Shade, 195 S.E. 338, 
119 W.Va. 600. 

2. U.S.—Avignone v. U. S., C.C.A.N. 
Y., 12 F.2d 509. 

Clark v. U. S., C.C.A.Ala., 293 F. 
301. 

On cross-examination 

(1) Witness denying writing pur¬ 
porting to be his may be required 
on cross-examination to write, which 
writing is competent when offered 
by cross-examiner. 

Ind.—Spencer v. State, 147 N.E.2d 
581, 237 Ind. 622. 

Ohio.—Neighbours v. State, 169 N.E. 
839, 121 Ohio St. 525. 

(2) When a witness has denied his 
signature on a certain writing, cross- 
examination to compel the witness 
in presence of the court to write his 
name is proper, and such signature 
so written becomes a part of cross- 
examination; in prosecution for for¬ 
gery, requiring accused on cross-ex¬ 
amination to write his name several 
times on separate sheets of paper 
with his left hand, after handwriting 
expert had testified that endorse¬ 
ments were made with the left hand, 
was not error. 

Ala.—Mann v. State, 30 So.2d 4G2, 33 
Ala.App. 115, certiorari denied 30 
So.2d 466, 249 Ala. 165. 

3. N.J.—State v. Barris, 73 A. 248, 
78 N.J.Law 14. 

Reason for rule is that there is no 
legal identity between the state and 
the person who has been the victim 
or object of the alleged criminal act. 
N.J.—State v. Barris, supra. 
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that a writing made by the victim of the alleged 
criminal act at the trial , 4 or post litem motam and for 
use at the trial , 6 is inadmissible. 

The condition of a person, whether drunk or sober, 
at the time he signed the standard of comparison is 
competent evidence ; 6 but evidence of the circum¬ 
stances under which the writing was made, which 
have no bearing on its genuineness, and tend to show 
the perpetration of another offense, is irrelevant and 
inadmissible . 7 

§716. Persons 

a. In general 

b. Wounds and scars 

c. Parts of deceased’s body 

d. Child resulting from intercourse con¬ 

stituting crime 

a. In General 

The Jury may generally be permitted to consider the 
appearance of a person and to draw inferences therefrom. 
Physical demonstrations, as by means of the hands, to 
illustrate matters in Issue may likewise be permitted. 

Library References 

Criminal Law <§=*404(1). 


As a general rule, the jury may be permitted to 
consider the appearance of accused or another per¬ 
son and to draw inferences therefrom , 8 as with 
respect to his or her race or color,® size ,®- 6 the de¬ 
gree of accused’s blood-relationship to such person , 10 
the condition of a member of the body , 11 or sex ; 12 
and, while there is authority to the contrary , 18 the 
same is held true as to age , 14 at least where there is 
also direct testimony with reference thereto . 15 

Where it is relevant to a material issue in the 
case, a person may be brought into the court for 
identification by witnesses ; 16 but the law does not 
require that the prosecution place an accused among 
a group of persons for the purpose of testing wheth¬ 
er an identifying witness can point him out as the 
guilty party . 16 - 5 

However, since accused is before the jury during 
the trial, a refusal to allow him formally to put his 
body in evidence, as proof of his height and size , 17 
or to stand before the jury so that they may examine 
his features more closely , 18 is not error. So, too, 
an examination by the jury of parts of the body of 
accused will be refused where it does not appear 
that the examination would aid the jury in determin¬ 
ing any issue , 19 or where the proffered exhibition is 


4. Cal.—People v. Briggs, 4 P.2d 
593, 117 C.A. 708. 

6. Ariz.—Lewis v. State, 256 P. 1048, 
32 Ariz. 182. 

Persons whose names were allegedly 
forged 

In prosecution for forgery of 
checks, permitting handwriting ex¬ 
pert to use post litem motam signa¬ 
tures of persons whose names were 
allegedly forged on checks as basis 
of comparison was error. 

Cal.—People v. Sauer, 329 P.2d 962, 
163 C.A.2d 740, certiorari denied 
Sauer v. People of State of Cali¬ 
fornia, 79 S.Ct. 888, 359 U.S. 973, 
3 L.Ed.2d 839. 

Absence of motive 
A writing made by the person 
whose name is alleged to have been 
forged is admissible only if it was 
made under circumstances showing 
that the writer had no motive or 
interest as to the establishment of 
the forgery. 

Vt.—State v. Hopkins, 50 Vt. 316. 

6. Mich.—People v. Parker, 34 N. 
W. 720, 67 Mich. 222, 11 Am.S.R. 
578. 

7. Cal.—People v. Creegan, 53 P. 
1082, 121 C. 554. 

8. Cal.—People v. Flores, 167 P. 413, 
34 C.A. 393. 

Pa.—Commonwealth v. San Juan, 195 
A. 433, 129 Pa.Super. 179. 

Tex.—Haley v. State, 247 S.W.2d 400, 
157 Tex.Cr. 150. 


9. Ala.—Linton v. State, 7 So. 261, 
88 Ala. 216. 

Metcalf v. State, 78 So. 305, 16 
Ala.App. 389. 

16 C.J. p 621 note 87. 

9.5 Tex—Haley v. State, 247 S.W.2d 
400. 157 Tex.Cr. 150. 

10. Ala.—Weaver v. State, 116 So. 
893, 22 Ala.App. 469. 

11. U.S.—'U. S. v. Abdallah, C.C.A.N. 
Y., 149 F.2d 219, certiorari denied 
66 S.Ct. 29, 326 U.S. 724, 90 L.Ed. 
429. 

Ark.—Cockrum v. State, 52 S.W.2d 
G42, 18C Ark. 14. 

Eyes of accused 

Tex.—Johnson v. State, 139 S.W.2d 
579, 139 Tex.Cr. 279. 

12. Cal.—People v. Fuski, 192 P. 
552, 49 C.A. 4. 

Tex.—Haley v. State, 247 S.W.2d 400, 
157 Tex.Cr. 150. 

13. Ill.—Wistrand v. People, 72 N. 
E. 748, 213 Ill. 72. 

14. Ariz.—Dutzler v. State, 19 P.2d 
326, 41 Ariz. 436. 

Ind.—Watson v. State, 140 N.E.2d 
109, 236 Ind. 329. 

Me.—State v. Dorathy, 170 A. 506, 
132 Me. 291. 

Pa.—Commonwealth v. San Juan, 195 
A. 433, 129 Pa.Super. 179. 

Tex.—Haley v. State, 247 S.W.2d 400, 
157 Tex.Cr. 150. 

Wis — State v. Fries, 17 N.W.2d 578, 
246 Wis. 521. 

16 C.J. p 621 note 89. 
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15. Minn.—State v. Ellis, 271 N.W. 
594. 199 Minn. 306. 

Okl.—Stiles v. State, 264 P. 226, 39 
Okl.Cr. 173. 

16. Ill.—People v. Sukdol, 153 N. 
E. 727, 322 Ill. 540. 

Codefendant 

Okl.—Teague v. State, 52 P.2d 91, 58 
Okl.Cr. 239. 

Exclusion, not error 

In prosecution for transporting 
ardent spirits by automobile, refus¬ 
al to allow accused to confront iden¬ 
tifying witnesses with an individual 
and ask whether he was the person 
they saw driving car was not error, 
where it appeared accused was not 
undertaking to prove that proffered 
individual had been driving it. 

Va.—Levine v. City of Lynchburg, 
159 S.E. 95, 156 Va. 1007. 

16.5 Ill.—People v. Vaughn, 61 N.E. 
2d 546, 390 Ill. 360—People v. Mi¬ 
nor, 58 N.E.2d 21, 388 Ill. 436. 

17. Ga.—Lindsay v. State, 76 S.E. 
369, 138 Ga. 818. 

18. Cal.—People v. Covington, 8 P. 
2d 490, 121 C.A. 61. 

19. Ark.—Mobley v. State, 205 S.W, 
827, 135 Ark. 475. 

Iowa.—State v. Stevens, 110 N.W. 

1037, 133 Iowa 684. 

Physical examination 

In prosecution for sodomy, re¬ 
fusal to permit physical examination 
of accused in open court was not er- 
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plainly irrelevant , 20 and its only purpose is to excite 
sympathy , 21 or where accused can select other per¬ 
sons to examine him and testify as to what they 
find . 21 - 5 

It is not an abuse of discretion to refuse leave to 
accused to make profert of the person assaulted in 
order that the relative size of such person and ac¬ 
cused may be seen . 22 

Demonstrations . Physical demonstrations by 
means of the hands or other members of the bodies 
of witnesses or other persons to illustrate matters 
in issue may be permitted 23 in the exercise of the 
sound discretion of the court . 24 Such illustrations 
should be based as nearly as possible on conditions 
and circumstances like those existing at the time of 
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the offense . 25 Requiring accused to illustrate the 
actions of the parties to the encounter, with the 
state's attorney taking the part of deceased, has 
been held not erroneous , 26 but it is not a commend¬ 
able practice . 27 

b. Wounds and Scars 

Wounds received by any person in the commission of 
a crime, and scars left by them, are admissible If they 
tend to solve, or are material or relevant to, some contro¬ 
verted or controvertible issue. 

In prosecutions for crimes involving violence, the 
assaulted party may exhibit to the jury the wounds 
received in the assault 28 and the scars left by such 
wounds , 29 provided they tend to solve, or are ma¬ 
terial to, some controverted or controvertible issue , 39 


ror, where physical characteristics 
sought to be shown thereby had been 
testified to by expert medical wit¬ 
nesses, and could be seen through 
the clothing. 

Pa.—Commonwealth v. Torr, 169 A. 
238, 111 Pa.Super. 178. 

To disprove laroeny of automobile 
In trial for larceny of an automo¬ 
bile, the refusal of the judge to al¬ 
low accused to exhibit his limb to the 
jury during the trial, as physical ev¬ 
idence that he was incapable of driv¬ 
ing an automobile, was not an abuse 
of discretion. 

Ga.—Brown v. State, 107 S.E. 173, 
26 Ga.App. 593. 

20. U.S.—Krashowitz v. U. S., C.C.A. 
W.Va., 282 F. 599. 

Ark.—-Mobley v. State, 205 S.W. 827, 
135 Ark. 475. 

21. Ala.—Peterson v. State, 150 So. 
156, 227 Ala. 361, certiorari denied 
Peterson v. State of Alabama, 54 
S.Ct. 439, 291 U.S. 661, 78 L.Ed. 
1053. 

21.5 Tex.—Clayton v. State, 138 S. 
W.2d 1084, 139 Tex.Cr. 86. 

22. Ark.—McFarland v. State, 103 S. 
W. 169, 83 Ark. 98. 

16 C.J. p 621 note 91. 

23. Fla.—Flowers v. State, 68 So. 
754, 69 Fla. 620, L.R.A.1915E, 848. 

Idaho.—State v. Hoagland, 228 P. 
314, 39 Idaho 405. 

S.D.—State v. Compton, 205 N.W. 
31, 48 S.D. 430. 

Tex.—Meador v. State, 289 S.W. 691, 
105 Tex.Cr. 590—Hicks v. State, 
261 S.W. 579, 97 Tex.Cr. 373. 
Making experiments and tests see in¬ 
fra § 967. 

Path of bullet 

N.C.—State v. Atwood, 108 S.E.2d 
219, 250 N.C. 141. 

24. Ariz.—Riley v. State, 73 P.2d 
96, 50 Ariz. 442. 

Wash.—State v. Richardson, 84 P.2d 
699, 197 Wash. 157. 


I Refusal to allow accused to show 
crippled condition held proper. 

Ky.—Howell v. Commonwealth, 233 
S.W.2d 270, 313 Ky. 662. 

Refusal to permit accused to re¬ 
move artificial plate from his mouth, 
which he contended had been broken 
when deceased allegedly struck him, 
was not an abuse of discretion, where 
offer to exhibit plate came eight 
months after killing, during which 
time accused had plate in his posses¬ 
sion. 

N.J.—State v. Tansimore, 71 A.2d 169, 
3 N.J. 516. 

25. Wash.—State v. Richardson, 84 
P.2d 699, 197 Wash. 157. 

26. Ala.—Lumpkin v. State, 97 So. 
171, 19 Ala.App. 272. 

16 C.J. p 810 note 63 [a] (2). 

27. Wash.—State v. Catsampas, 112 
P. 1116, 62 Wash. 70. 

28. Ala.—Buffalow v. State, 41 So.2d 
417, 34 Ala.App. 418, certiorari de¬ 
nied 41 So.2d 420, 252 Ala. 536— 
Adkinson v. State, 107 So. 323, 21 
Ala.App. 264. 

Mo.—State v. Curtner, 170 S.W. 1141, 
262 Mo. 214. 

Mont.—Corpus Juris Secundum cited 
in State v. Cockrell, 309 P.2d 316, 
320, 131 Mont. 254. 

Wounds inflicted by coactor 
In prosecution of one of two 
brothers who were jointly indicted 
for assault with intent to murder 
with a knife, under evidence that 
assault was committed by brothers 
jointly, permitting prosecuting wit¬ 
ness to exhibit his wounds before 
jury was not erroneous, notwith¬ 
standing that the other brother had 
inflicted at least part of wounds. 
Tex.—Arambula v. State, 112 S.W.2d 
737, 133 Tex.Cr. 474. 

In prosecution for robbery, where 
complaining witness had testified, 
without objection thereto, as to cuts 
on her hands received from a knife 
at time of robbery, exhibition of 

990 


| complaining witness’ hands to the 
jury constituted reversible error, es¬ 
pecially in view of weakness of tes¬ 
timony identifying accused and of 
fact that more than the minimum 
penalty was imposed. 

Tex.—Kazee v. State, 116 S.W.2d 731 
134 Tex.Cr. 485. 

29. Fla.—Huggins v. State, 176 So 
154, 129 Fla. 329. 

Mont.—Corpus Juris Secundum cited 
in. State v. Cockrell, 309 P.2d 316 
320, 131 Mont. 254. 

Tex.—Wilson v. State, 145 S.W.2d 
890, 140 Tex.Cr. 424—Mayes v. 

State, Cr., 100 S.W. 386. 

Scars held relevant to establish cor¬ 
pus delicti 

Cal.—People v. Silva, 264 P.2d 27 
41 C.2d 778. 

Incidental assault 

In a prosecution for robbery of 
Mexicans, where it appeared that ac¬ 
cused, with others, had assaulted 
one of the Mexicans, it was not er¬ 
ror to permit such Mexican to ex¬ 
hibit to the jury the scars on his 
head. 

Tex.—Searcy v. State, 232 S.W. 799, 
89 Tex.Cr. 550. 

As best evidenoe 

In prosecution for assault with 
deadly weapon, permitting victim to 
display scar to jury was not error, 
where victim’s testimony to length 
of scar was objected to as not be¬ 
ing best evidence. 

Ill.—People v. Storer, 161 N.E. 76, 
329 Ill. 536. 

Witness not disqualified 
In prosecution for aggravated as¬ 
sault, state could call and introduce 
testimony of prosecuting witness 
even though he bore a large scar 
inflicted on him by knife of accused. 
Tex.—Almarez v. State, 290 S.W.2d 
676, 163 Tex.Cr. 268. 

30. Fla.—Corpus Juris cited in 
Huggins v. State, 176 So. 154, 155, 
129 Fla. 329. 



22A C. J. S. 

and provided the wounds have not been operated on 
and so changed and enlarged that the scars can 
throw no light on the matter in issue . 31 The ad¬ 
mission of such matters is within the sound discre¬ 
tion of the court . 31 - 5 

Such exhibits are competent even when they show 
the horrible consequences of the assault , 32 and, a 
fortiori, where they are not shown to be inflamma¬ 
tory or prejudicial . 33 The mere fact that witnesses 
present are able to testify to the nature and char¬ 
acter of the wounds is no ground for excluding their 
exhibition . 34 

The objection that there is no evidence to show 
that the affected area is in the same condition at the 
time of the trial as at the time of the alleged as¬ 
sault goes to the weight of the evidence, rather than 
to its admissibility . 34 - 5 

Of accused. Where testimony is introduced or 
offered showing an assault on accused by the person 
killed or injured, it is proper for accused to exhibit 
the scar of the wound caused by the assault ; 35 but 
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it is proper to refuse to allow accused to exhibit 
wounds or scars not shown to be connected with 
the offense charged , 36 or not relevant to any matter 
in issue . 37 

Of third persons, 'in a prosecution for the kill¬ 
ing or injuring of one person, wounds or scars on 
other persons resulting from the same transaction 
may be exhibited to the jury where they are rele¬ 
vant to a matter in issue , 38 but not where they do 
not serve to throw light on any matter connected 
with the proper solution of the case and their only 
effect is to inflame the minds of the jury . 33 

c. Parts of Deceased’s Body 

Parts of the body of deceased, If properly Identified 
and shown to be in substantially the same condition as at 
or about the time of the homicide or of their severance 
from the body, and If connected with the crime and rele¬ 
vant to a material issue, are admissible. 

Parts of the body of deceased, where they are 
connected with the crime charged and relevant to 
a material issue , 40 and are not introduced merely to 


Ky.—Davidson v. Commonwealth, 87 
S.W.2d 119, 261 Ky. 158. 

Mont.—Corpus Juris Secundum cited 
in State v. Cockrell, 309 P.2d 316, 
320, 131 Mont. 254. 

N.M.—State v. Solis, 37 P.2d 539, 38 
N.M. 538. 

Tex.—Kazee v. State, 116 S.W.2d 
731, 134 Tex.Cr. 485—Smith v. 

State, 86 S.W.2d 750, 129 Tex.Cr. 
273—King v. State, 36 S.W.2d 490, 
117 Tex.Cr. 43—Harris v. State, 
293 S.W. 822, 106 Tex.Cr. 539— 
Mahaney v. State, 254 S.W. 946, 95 
Tex.Cr. 443—Smiley v. State, 222 
S.W. 1108, 87 Tex.Cr. 628. 
Seriousness of wounds 
Tex.—Wilson v. State, 145 S.W.2d 
890, 140 Tex.Cr. 424. 

31. Tex.—Graves v. State, 124 S.W. 
676, 58 Tex.Cr. 42. 

31.5 Ala.—Buffalow v. State, 41 So. 
2d 417, 34 Ala.App. 418, certiorari 
denied 41 So.2d 420, 252 Ala. 536. 
Discretion as to admission of phys¬ 
ical objects generally see supra § 
708. 

Discretion held not abused in ad¬ 
mitting evidence. 

Ala.—Buffalow v. State, supra. 

32. Ga.—Wagoner v. State, 183 S.E. 
209, 52 Ga.App. 379. 

33. Tex.—McMurrey v. State, 168 S. 
W.2d 858, 145 Tex.Cr. 439—Smith v. 
State, 86 S.W.2d 750, 129 Tex.Cr. 
273—Bunnels v. State, 19 S.W.2d 
322, 113 Tex.Cr. 207. 

34. Tex.—Harris v. State, 293 S.W. 
822, 106 Tex.Cr. 539. 


34.5 Mont.—State v. Cockrell, 309 P. 
2d 316, 131 Mont. 254. 

Dapse of three and one-half years 
Mont.—State v. Cockrell, supra. 

35. Ala.—T witty v. State, 53 So. 
308, 168 Ala. 59. 

Tex.—Teakell v. State, 159 S.W.2d 
504, 143 Tex.Cr. 471. 

36. Mo.—State v. Powell, 217 S.W. 
35. 

37. Ark.—Jefferson v. State, 120 S. 
W.2d 327, 196 Ark. 897. 

38. Ala.—Corpus Juris Secundum 
quoted in Grissett v. State, 2 So.2d 
399, 400, 241 Ala. 343. 

j^y.—Gambrel v. Commonwealth, 43 
S.W.2d 335, 241 Ky. 39, followed in 
43 S.W.2d 339, 241 Ky. 36, and 43 
S.W.2d 339, 241 Ky. 37. 

N.M.—State v. Trujillo, 227 P. 759, 
30 N.M. 102. 

N.C.—State v. Sheffield, 174 S.E. 105, 
206 N.C. 374. 

Tex.—Leal v. State, 17 S.W.2d 1064, 
112 Tex.Cr. 479. 

Number of shots; place of entry of 
bullets 

Ga.—Stembridge v. State, 60 S.E.2d 
491, 82 Ga.App. 214. 

Wound received in other assault 

In prosecution for assault, per¬ 
mitting witness to exhibit to jury a 
scar on his head from being struck 
on his head when he was ejected 
from accused’s land was error where 
accused was not being tried for that 
assault. 

Ill.—People v. Page, 6 N.E.2d 845, 
365 Ill. 524. 


39. Ala.—Corpus Juris Secundum 
quoted in Grissett v. State, 2 So.2d 
399, 401, 241 Ala. 343. 

Tex.—McKee v. State, 102 S.W.2d 
1058, 132 Tex.Cr. 67—Newman v. 
State, 213 S.W. 651, 85 Tex.Cr. 
556. 

40. U.S.—Corpus Juris Secundum 
cited in Evans v. U. S., C.C.A.Kan., 
122 F.2d 461, 466, certiorari denied 
62 S.Ct. 478, 314 U.S. 698, 86 L.Ed. 
558. 

Ga.—Biegun v. State, 58 S.E.2d 149, 
206 Ga. 618. 

Ill.—People v. Tilley, 94 N.E.2d 328, 
406 Ill. 398. 

Miss.—Keeton v. State, 167 So. 68, 
175 Miss. 631. 

N.Y.—People v. Singer, 89 N.E.2d 
710, 300 N.Y. 120. 

Pa.—Commonwealth v. Ballem, 123 A. 
2d 728, 386 Pa. 20, certiorari de¬ 
nied Ballem v. Commonwealth of 
Pennsylvania, 77 S.Ct. 285, 352 U.S. 
932, 1 L.Ed.2d 167. 

16 C.J. p 622 note 2—30 C.J. p 321 
note 34. 

Discretion held not abused; admis¬ 
sion by counsel 

(1) In prosecution for homicide, 
there was no abuse of discretion by 
trial court in admitting in evidence, 
over objections of defense, exhibits 
consisting of parts of dismembered 
portions of body of deceased, even 
though government's case disclosed 
that death was the result of asphyx¬ 
iation and accused’s dismemberment 
of body was admitted by defense 
counsel at and during trial. 
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arouse the passion and the prejudice of the jury , 41 
may be exhibited to the jury in a homicide case, pro¬ 
vided they are first identified , 42 and provided they 
are shown to be in substantially the same condition 
as when found after the homicide , 43 or when severed 
from the body , 44 or as at the time of burial , 45 or 
are, at least, not shown to be otherwise . 46 


22A C.J.S. 

d. Child Resulting from Intercourse Constitut¬ 
ing Crime 

For the purpose of showing the fact of the birth of 
a child, where that fact is material, the admission of 
the child is competent; but to show the resemblance of a 
child to its putative father, where the paternity is [ n 
question, authorities differ as to whether the child may be 
exhibited to the Jury. 

It has been held that in a prosecution for seduc- 


U.s.— Rivers v. U. S. ( C.A.Alaska, 270 
F.2d 435. 

(2) In prosecution for manslaugh¬ 
ter wherein it appeared that victim 
had died as result of peritonitis caus¬ 
ed by abortion, admission of preserv¬ 
ed female parts of deceased to aid 
jury in understanding nature and ex¬ 
tent of injury and in determining 
how offense was committed was not 
an abuse of discretion, despite fact 
that jury may have had full descrip¬ 
tion of injury by testimony of physi¬ 
cians. 

Ill.—People v. Tilley, 104 N.E.2d 499, 
411 Ill. 473, certiorari denied Tilley 
v. People of State of Illinois, 73 
S.Ct. 23, 344 U.S. 824, 97 L.Ed. 641. 

Person killed at same time 

Admitting skull of accused's moth¬ 
er, alleged to have been killed at 
same time as deceased, was proper, 
in view of testimony showing com¬ 
petency for purpose for which it was 
sought. 

S.C—State v. Bigham, 131 S.E. 603, 
133 S.C. 491. 

Sample of deceased's hair is ad¬ 
missible for comparison with hair 
found at the scene of the crime and 
claimed to be that of deceased. 

Cal.—People v. Richardson, 77 P.2d 
483, 25 C.A.2d 408. 

Statute forbidding 1 exposure of 
dead bodies or their exhibition in 
public did not preclude admission in 
evidence in murder prosecution of a 
section of skull of the deceased. 
D.C.—Kart v. U. S., 130 F.2d 456, 76 
U.S.App.D.C. 193. 

Parts held admissible 

(1) Skull. 

Fla.—Larmon v. State, 88 So. 471, 81 
Fla. 553. 

Mont.—State v. Byrne, 199 P. 262, 60 
Mont. 317. 

N.M.—State v. Rodriguez, 167 P. 426, 
23 N.M. 156, L.R.A.1918A, 1016. 

16 C.J. p 622 note 2 [a]. 

(2) Section of skull. 

D.C.—Hart v. U. S., 130 F.2d 456, 76 
U.S.App.D.C. 193. 

(3) Uterus. 

Cal.—People v. Coltrin, 55 P.2d 1161, 
5 C.2d 649. 

Ill.—People v. Tilley, 104 N.E.2d 499, 
411 Ill. 473, certiorari denied Tilley 
v. People of State of Illinois, 73 


S.Ct. 23, 344 U.S. 824, 97 L.Ed. 641 
—People v. Hobbs, 130 N.E. 779, 
297 Ill. 399. 

(4) Hair. 

Cal.—People v. Wolff, 190 P. 22, 182 
C. 728. 

Ky.—Napier v. Commonwealth, 206 S. 

W.2d 53, 306 Ky. 75. 

La.—State v. Wilson, 46 So.2d 738, 
217 La. 470, affirmed 71 S.Ct. 611, 

341 U.S. 901, 95 L.Ed. 1341, rehear¬ 
ing denied 71 S.Ct. 801, 341 U.S. 
934, 95 L.Ed. 1362. 

(5) Bones. 

Ala.—Lewis v. State, 125 So. 802, 220 
Ala. 4G1. 

Ky.—Tackett v. Commonwealth, 53 
S.W.2d 218, 245 Ky. 98—Robey v. 
Commonwealth, 48 S.W.2d 822, 243 
Ky. 407—Abshire v. Common¬ 
wealth, 286 S.W. 1049, 215 Ky. 734. 
Nev.—State v. Fouquette, 221 P.2d 
404, 67 Nev. 505, certiorari denied 
Fouquette v. State of Nevada, 71 
S.Ct. 799, 341 U.S. 933, 05 L.Ed. 
1361, certiorari denied 72 S.Ct. 369, 

342 U.S. 928, 96 L.Ed. G91. 

Utah.—State v. Mares, 192 P.2d 861, 

113 Utah 225. 

Va.—Newberry v. Commonwealth, 61 
S.E.2d 318, 191 Va. 445. 

(6) Membranes. 

Kan.—State v. Sweet, 168 P. 1112, 101 
Kan. 746. 

(7) Teeth. 

La.—State v. Dowdy, 47 So.2d 496, 
217 La. 773, certiorari denied 71 
S.Ct. 75, 340 U.S. 856, 95 L.Ed. 627. 
Tex.—Williams v. State, 27 S.W.2d 
233, 115 Tex.Cr. 28. 

Va.—Newberry v. Commonwealth, 61 
S.E.2d 318, 191 Va. 445. 

(8) Viscera, to show nature and 
locations of wounds. 

U.S.—Evans v. U. S„ C.C.A.Kan., 122 
F.2d 461, certiorari denied 62 S.Ct. 
478, 314 U.S. 698, 86 L.Ed. 558. 

Nail clippings held inadmissible 

In prosecution for murder, where 
there was no evidence that blood 
stains found under one nail clipping 
of decedent was that of accused, or 
any one else other than decedent, 
fingernail clippings of decedent were 
inadmissible. 

Or.—State v. Bouse, 264 P.2d 800, 
199 Or. 676. 

41. Cal.—People v. Wolff, 190 P. 22, 
182 C. 728. 


N.T.—:People v Gillette, S3 N.E. 680 
191 N.Y. 107. 

Fingers held improperly introduced 
in evidence 

Cal.—People v. Cavanaugh, 282 P’d 
53, 44 C.2d 252. 

Teeth held not inadmissible as grue¬ 
some 

La.—State v. Dowdy, 47 So.2d 496, 
217 La. 773, certiorari denied 71 S* 
Ct. 75, 340 U.S. 856, 95 L.Ed. 627.’ 
Exhibit kept from jury’s view 

The fact that the feetus taken 
from deceased at the time of the au¬ 
topsy is produced in court, in order 
to establish that she was pregnant, 
does not constitute error, where such 
exhibit is carefully covered up and 
kept from the view of the jury, so 
that it could not, by any possibility 
serve to inflame their feelings to the 
prejudice of accused, and, especially, 
where no fact is established by such 
exhibit which is not, in the end, fully 
admitted by accused. 

N.Y.—People v. Gillette, 83 N.E. 680 
191 N.Y. 107. 

42. Ala.—Lewis v. State, 125 So. 802, 
220 Ala. 461. 

Fla.—Larmon v. State, 88 So. 471, 
81 Fla. 553. 

Ky.—Tackett v. Commonwealth, 53 
S.W.2d 218, 245 Ky. 98. 

Mont.—Corpus Juris quoted in State 
v. Byrne, 199 P. 262, 264, 60 Mont. 
317. 

N.M.—State v. Rodriguez, 167 P. 426, 
23 N.M. 156, L.R.A.1918A, 1016. 
S.C.—State v. Jones, 91 S.E.2d 1, 228 
S.C. 484. 

16 C.J. p 622 note 3—30 C.J. p 321 
note 34. 

Identification held insufficient 

Cal.—People v. Smith, 203 P. 816, 55 
C.A. 324. 

43. Iowa.—State v. Novak, 79 N.W. 
465, 109 Iowa 717. 

44. Fla.—Larmon v. State, 88 So. 
471, 81 Fla. 553. 

Ky.—Abshire v. Commonwealth, 286 
S.W. 1049, 215 Ky. 734. 

45. Miss.—Self v. State, 43 So. 945, 
90 Miss. 58, 12 L.R.A..N.S., 238. 

Mont.—Corpus Juris quoted in State 
v. Byrne, 199 P. 262, 264, 60 Mont. 
317. 

46. Cal.—People v. Wolff, 190 P. 22, 
182 C. 728. 
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tion, the prosecutrix should not be permitted to ex¬ 
hibit a child to the jury over accused’s objection . 46 * 50 
For the purpose of merely showing the fact 47 or 
the date 48 of the birth of a child as a result of 
an act of sexual intercourse forming the basis of 
the crime charged, such as rape, seduction, or mis¬ 
cegenation, the child may be admitted in evidence 
where the fact of pregnancy or birth is deemed ma¬ 
terial, as where the testimony of the prosecutrix 
must be corroborated and the production of the 
child serves that purpose , 49 provided the profert of 
the child is properly made so as not to constitute an 
appeal to passion or prejudice . 50 However, where 
the fact of pregnancy or birth is deemed imma¬ 
terial to the offense charged, the exhibition of a 
child claimed to be the result of the alleged act is 
incompetent . 51 

Where the paternity of a child is in question, 
some authorities hold that the child may not be ex¬ 


hibited to the jury to show its resemblance to the 
putative father , 52 on the ground that the changing 
characteristics of a very young child as compared 
to a mature person make such evidence so vague, 
uncertain, and speculative, as to be misleading to a 
jury . 53 The weight of authority, however, on the 
ground that such objections affect only the weight, 
and not the admissibility, of the evidence , 54 holds 
that the child may be exhibited to the jury 55 to 
show its resemblance to accused , 56 provided it is not 
so young and immature that its features do not form 
a basis for a cogent conclusion as to whom it 
favors , 57 and provided the maternity and date of 
birth of the child are sufficiently shown . 58 

Whether the child may be exhibited to the jury is 
a matter within the discretion of the trial court . 58 * 5 

It is not error to permit the prosecutrix, while tes¬ 
tifying, merely to hold the child in her arms , 59 
there being no profert of the child in evidence or 


46.50 Tex.—Roccaforte v. State, 158 
S.W.2d 783, 143 Tex.Cr. 340. 

47. Ala.—Thorne v. State, 105 So. 
709, 21 Ala.App. 57, certiorari de¬ 
nied Ex parte Thorne, 105 So. 711, 
213 Ala. 551. 

Offspring 1 of subsequent act may 

not be shown to jury in a prosecu¬ 
tion for seduction. 

Ala.—Maske v. State, 95 So. 204, 19 
Ala.App. 75. 

Offspring* of prior act 
In a prosecution of a negro for 
rape, where prosecutrix, a negress, 
testified that she had never had re¬ 
lations with any one except accused, 
who testified that he found her in an 
automobile w’lth a white man at 
about midnight on a date prior to 
that of the act charged, the court 
did not err in permitting exhibition 
of a child born of acts committed 
before that charged and admitted in 
evidence to establish guilty knowl¬ 
edge and criminal intent. 

Cal.—People v. Rabbit, 221 P. 391, 64 
C.A. 264. 

Mo.—State v. Johnson, 234 S.W.2d 
219, 361 Mo. 214. 

48. Ark.—Powell v. State, 232 S.W. 
429, 149 Ark. 311. 

49. Ala.—Shadix v. Brown, 113 So. 
581, 21G Ala. 51G. 

McKinney v. State, 141 So. 705, 
25 Ala.App. 64, certiorari denied 
141 So. 706, 225 Ala. 7. 

S.C.—State v. Heavener, 143 S.E. 675, 
146 S.C. 138. 

Utah.—State v. Jameson, 134 P.2d 
173, 103 Utah 129. 

Not to show similarity 
In a seduction case, it was proper 
to offer a child in evidence to cor¬ 
roborate the testimony of prosecu¬ 
trix that she had been seduced. 

22A C.J.S.—63 


S.C.—State v. Teal, 95 S.E. 69, 108 S. 
C. 455. 

50. Ala.—Ex parte State ex rel. At¬ 
torney General, 96 So. 605, 209 Ala. 
5. 

51. Ky.—Jordan v. Commonwealth, 
202 S.W. 896, 180 Ky. 379, 1 A.L.R. 
617. 

52. Iowa.—State v. Nathoo, 133 N. 
W. 129, 152 Iowa 665—State v. 
Hunt, 122 N.W. 902, 144 Iowa 257. 

Tenn.—Cook v. State, 109 S.W.2d 98, 
172 Tenn. 42. 

53. Tenn.—Cook v. State, supra. 

i 

54. Ohio—Zell v. State, 15 Ohio 
App. 446. 

S.C.—State v. Heavener, 143 S.E. 674, 
146 S.C. 138. 

55. Ala.—Watkins v. State, 122 So. 
610, 219 Ala. 254. 

Ga.—Hunt v. State, 112 S.E.2d 817, 
101 Ga.App. 126. 

Mo.—Corpus Juris Seouadum cited in 
State v. Johnson, 234 S.W.2d 219, 
222, 361 Mo. 214. 

16 C.J. p 622 note 96. 

56. Ala.—Harrison v. State, 178 So. 
458, 235 Ala. 1, certiorari denied 
178 So. 460, 235 Ala. 292—Shadix 
v. Brown, 113 So. 581, 216 Ala. 516. 

Thorne v. State, 105 So. 709, 21 
Ala.App. 57, certiorari denied Ex 
parte Thorne, 105 So. 711, 213 Ala. 
551. 

Kan.—State v. Kipers, 201 P. 68, 109 
Kan. 577. 

Ohio—Zell v. State, 15 Ohio App. 
446. 

Or.—State v. Morrow, 75 P.2d 737, 
158 Or. 412, rehearing denied 76 P. 
2d 971, 158 Or. 412. 

S.C.—State v. Heavener, 143 S.E. 
674, 146 S.C. 138. 
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Offspring of subsequent act 

In seduction prosecution, it was 
error to permit a child, alleged to 
have been born to prosecutrix as a 
result of an act subsequent to the 
seduction, to be exhibited to the 
jury, and to permit counsel for the 
state to comment in argument rela¬ 
tive to the child and its likeness, 
etc., to accused. 

Ala.—Maske v. State, 95 So. 204, 19 
Ala.App. 75. 

57. Ala.—Shadix v. Brown, 113 So. 
581, 216 Ala. 516. 

Tex.—Copeland v. State, Cr., 40 S. 
W. 589. 

Within court’s discretion 

Question of propriety of exhibit¬ 
ing baby about six months old in 
adultery prosecution is addressed to 
sound discretion of trial court, 
which must give careful attention to 
child’s physical appearance to dis¬ 
cover its resemblance to alleged par¬ 
ent, and to determine whether such 
resemblance is sufficiently evident to 
afford basis for inference of paterni¬ 
ty claimed. 

Vt.—State v. Forbes, 187 A. 422, 108 
Vt. 361. 

58. Ala.—Watkins v. State, 122 So. 

609, 23 Ala.App, 193, certiorari 

granted 122 So. 610, 219 Ala. 254. 

58.5 Mo.—State v. Johnson, 234 S.W. 

2d 219, 361 Mo. 214. 

Discretion as to admission of physi¬ 
cal objects generally see supra § 
708. 

Discretion held not abused in al¬ 
lowing exhibition, and action held 
not arbitrary. 

Mo.—State v. Johnson, supra. 

59. Tex.—Schneider v. State, 285 S. 
W. 323, 105 Tex.Cr. 1. 
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any effort made to institute a comparison; 60 and, 
apart from whether profert of the child to show 
resemblance is proper, comparison solely with respect 
to color or racial characteristics is permissible. 61 

§717. Fish and Animals 

The exhibition to the Jury of animals or parts of the 
bodies of animals may or may not be permissible, de¬ 
pending on the circumstances. 

Library References 

Criminal Law <§=»404(1). 

Under varying circumstances, and in accordance 
with the general rules considered supra § 709, the 

M. HEARSAY 

§718. In General 

Generally, evidence of extrajudicial statements or 
declarations of the witness or of another when offered as 
proof of the matter therein asserted is inadmissible as 
hearsay. The rule does not exclude extrajudicial utter¬ 
ances offered merely to prove the fact of the making or 
delivery thereof, or to explain subsequent conduct of a 
hearer, or as evidence of the speaker's conduct, intent, 
or motive; and does not exclude testimony as to facts 
within a witness' own knowledge. 

Library References 

Criminal Law <§=>419(1-6, 8-11). 
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exhibition to the jury of animals or parts of the 
bodies of animals has, in a number of cases, been 
held permissible, 62 while in other cases, the rejec¬ 
tion of such exhibits has been held proper, or at 
least not improper. 63 

In a prosecution for larceny of fish, fish which 
were among those stolen, which are properly iden¬ 
tified, are admissible; 63 - 5 and in a prosecution for 
the violation of a statute relative to the catching 
of fish, samples of the fish caught by accused on the 
day alleged and taken from his boat by officers are 
properly admitted in evidence. 64 

GENERALLY 

In its broadest sense, hearsay denotes evidence of 
extrajudicial statements or declarations offered as 
proof of the matter therein asserted. 66 More com¬ 
monly, however, hearsay denotes that kind of evi¬ 
dence which does not derive its value solely from 
the credit to be given to the witness himself, but 
rests also in part on the veracity and competency 
of some other person, 66 although the term is applied 
also to evidence of extrajudicial statements of a 
witness himself when offered as proof of the matter 


60. Tex.—Rhea v. State, 255 S.W. 
757, 96 Tex.Cr. 11. 

61. Neb.—Miller v. State, 173 N.W. 
577, 103 Neb. 591. 

62. Ariz.—State v. Price, 265 P.2d 
444, 76 Ariz. 385. 

Fla.—Harvey v. State, 176 So. 439, 

129 Fla. 289. 

La.—State v. Williams, 6 So.2d 333, 
199 La. 418. 

Mont.—State v. De Tonancour, 112 
P.2d 1065, 112 Mont. 94. 

Tex.—Bell v. State, 93 S.W.2d 407, 

130 Tex.Cr. 236. 

Wyo.—Richey v. State, 201 P. 154, 
28 Wyo. 117, rehearing denied 205 
P. 304, 28 Wyo. 117. 

Hide of allegedly stolen calf 
Tex.—Armentrout v. State, 135 S.W. 
2d 479, 138 Tex.Cr. 238. 

Ear of animal stolen by accused 

La.—State v. Coleman, 114 So. 92, 
164 La. 449. 

Okl.—Gilroy v. State, 91 P.2d 683, 66 
Okl.Cr. 267. 

Utah.—State v. Church, 182 P. 218, 
54 Utah 533—State v. Frisby, 162 
P. 616, 49 Utah 227. 
laying of proper foundation 

In prosecution for stealing of a 
heifer, admission of carcass of cow 
in evidence was not improper on 
ground that no proper foundation had 
been laid. 

Nev.—State v. Murray, 215 P.2d 265, 
67 Nev. 131, rehearing denied 216 
P.2d 606, 67 Nev. 131. 


Farts held not inadmissible as grue¬ 
some or inflammatory 

Wyo.—State v. Callaway, 267 P.2d 
970, 72 Wyo. 509. 

63. La.—State v. Foret, 200 So. 1, 
196 La. 675. 

Pa.—Commonwealth v. Carl, 87 Pa. 

Super. 110. 

16 C.J. p 622 note 9. 

Brands changed 

Where a theft of goats is charged, 
goats which have been found and 
whose brands are claimed to have 
been changed cannot be introduced in 
evidence. 

Tex.—Simonds v. State, 175 S.W. 
1064, 76 Tex.Cr. 487. 

63.5 Ill.—People v. Meyers, 105 N. 

E. 2d 746, 412 Ill. 136, certiorari de¬ 
nied Meyers v. People of State of 
Illinois, 74 S.Ct. 433, 347 U.S. 906, 
98 L.Ed. 1065. 

64. Cal.—People v. Ah Him, 111 P. 
627, 14 C.A. 280. 

65. U.S.—Murray v. U. S., C.C.A. 
Ill., 10 F.2d 409, certiorari denied 
46 S.Ct. 486, 271 U.S. 673, 70 L.Ed. 
1144—Fahy v. U. S., C.C.A.I11., 10 

F. 2d 409, certiorari denied 46 S.Ct. 
486, 271 U.S. 673, 70 L Ed. 1144. 

Ill.—People v. Romano, 138 N.E. 169, 
306 Ill. 502. 

Wash.—City of Seattle v. Bryan, 333 
P.2d 680, 53 Wash.2d 321. 

Wyo.—Crago v. State, 202 P. 1099, 
28 Wyo. 215. 


Statements and writings 

Hearsay evidence is an extrajudi¬ 
cial utterance, including both oral 
statements and writings. 

Mo.—City of Webster Grove v. Quick, 
App., 323 S.W.2d 386. 

66. U.S.—Petition of Sawyer, C.A. 
Wis., 229 F.2d 805, certiorari de¬ 
nied Sawyer v. Barczak, 76 S.Ct. 
1025, 351 U.S. 966, 100 L.Ed. 1486, 
rehearing denied 77 S.Ct. 24, 351 
U.S. 860, 1 L.Ed.2d 70. 

U. S. v. Campanaro, D.C.Pa., 63 
F.Supp. 811. 

Ala.—Snoddy v. State, 101 So. 303, 20 
Ala.App. 168. 

Ark.—Green v. State, 270 S.W.2d 895, 
223 Ark. 761. 

Cal.—People v. Luce, 26 P.2d 501, 
135 C.A. 1—People v. Smith, 203 P. 
816, 55 C.A. 324. 

Ga.—Glisson v. State, 194 S.E. 877, 
57 Ga.App. 169. 

Hawaii.—Territory of Hawaii v. Ma- 
kaena, 39 Hawaii 270. 

Ky.—Kinder v. Commonwealth, 306 
S.W.2d 265. 

Md.—Judy v. State, 146 A.2d 29, 218 
Md. 168. 

Mo.—City of Webster Grove v. Quick, 
App., 323 S.W.2d 386. 

N.J.—State v. De Paola, 73 A.2d 564, 
5 N.J. 1. 

State v. Sorge, 10 A.2d 175, 123 
N.J.Law 532, affirmed 15 A.2d 776, 
125 N.J.Law 445. 

N.C.—State v. Kluttz, 175 S.E. 81, 
206 N.C. 726—State v. Blakeney, 
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stated. 67 It is a general rule that hearsay evidence | is not admissible, 68 and some statutes expressly 


140 S.E. 433, 194 N.C. 651—State v. 
Jeffreys, 134 S.E. 425, 192 N.C. 
189—State v. Lassiter, 131 S.E. 
577, 191 N.C. 210—State v. Collins, 
126 S.E. 98, 189 N.C. 15. 

Or.—State v. Opie, 170 P.2d 736, 179 
Or. 187. 

Tex.—Lightfoot v. State, 58 S.W.2d 
81, 123 Tex.Cr. 176. 

16 C.J. P 622 note 11. 

Similar definitions 

U.S.—Kercheval v. U. S., C.C.A. 
Ark., 12 F.2d 904, reversed on other 
grounds 47 S.Ct. 582, 274 U.S. 220, 

71 L.Ed. 1009. 

Ala.—Riley v. State, 155 So. 882, 26 
Ala.App. 203. 

La.—State v. Dunn, 109 So. 56, 161 
La. 532, error dismissed Dunn v. 
State of Louisiana, 47 S.Ct. 344, 
273 U.S. 656, 744, 71 L.Ed. 825. 

Mich.—People v. Lewis, 249 N.W. 451, I 
264 Mich. 83. 

Mo.—State v. Wright, 4 S.W.2d 456, 
319 Mo. 46. 

N.C.—State v. Blakeney, 140 S.E. 433, 
194 N.C. 651. 

Tex.—Lightfoot v. State, 58 S.W.2d 
81, 123 Tex.Cr. 176—Arnold v. 

State, 7 S.W.2d 1083, 110 Tex.Cr. 
529, rehearing denied 9 S.W.2d 
333, 110 Tex.Cr. 529. 

Wash.—State v. Lahbee, 234 P. 1049, 
134 Wash. 55. 

Wyo.—State v. Argeros, 212 P. 766, 
29 Wyo. 278. 

16 C.J. p 622 note 11 [a]. 

“The term hearsay is applied to 
testimony offered to prove facts of 
which the witness has no personal 
knowledge, but which have been told 
to him by others. He is thus not 
testifying from his own knowledge 
or observation, but is acting as a 
conduit to relay that of others.” 

Utah.—State v, Sibert, 310 P.2d 388, 
390, 6 Utah 2d 198. 

Opportunity for cross-examination 
as test 

(1) Ultimate test as to whether a 
statement is hearsay is whether the 
witness may be cross-examined con¬ 
cerning the fact about which he tes¬ 
tifies. 

Ariz.—State v. Coey, 309 P.2d 260, 82 
Ariz. 133—Argetakis v. State, 212 
P. 372, 24 Ariz. 599. 

(2) Hearsay rule rejects testimoni¬ 
al assertions not subjected to test of 
cross-examination. 

Ark.—Barnes v. State, 223 S.W.2d 
503, 215 Ark. 781. 

67. Colo.— Baker v. People, 209 P. 
791, 72 Colo. 68. 

Mo.—State v. Wright, 4 S.W.2d 456, 
319 Mo. 46. 

Wyo.—Crago v. State, 202 P. 1099, 
28 Wyo. 215. 

Evidence held inadmissible as hear¬ 
say 

N.Y.—People v. Ferraro, 55 N.E.2d 
861, 293 N.Y. 51. 


People v. Portese, 108 N.Y.S.2d 
471, 279 App.Div. 63. 

Tex.—Ballew v. State, 279 S.W.2d 
336, 161 Tex.Cr. 579. 

68. U.S.—Finley v. U. S., C.A.Ga., 

246 F.2d 604—U. S. v. Ah Kee Eng, 
C.A.N.Y., 241 F.2d 157, 62 A.L.R.2d 
159—U. S. v. Konovsky, C.A.I11., 

202 F.2d 721—U. S. v. Matot, C.C.A. 
Vt., 146 F.2d 197—Ellis v. U. S., C. 
C.A.Mo., 138 F.2d 612—Malone v. U. 

S., C.C.A.Ill., 94 F.2d 281, certiorari 
denied 58 S.Ct. 944, 304 U.S. 562, 82 
L.Ed. 1529—Dillingham v. U. S., C. 
C.A.Fla., 76 F.2d 36—Kercheval v. 

U. S., C.C.A.Ark., 12 F.2d 904, re¬ 
versed on other grounds 47 S.Ct. 
582, 274 U.S. 220, 71 L.Ed. 1009. 

Ala.—Coleman v. State, 69 So.2d 481, 

37 Ala.App. 406—Griffin v. State, 

162 So. 547, 26 Ala.App. 473—Snod- 
dy v. State, 101 So. 303, 20 Ala.App. 
168—Reed v. State, 92 So. 511, 18 
Ala.App. 353. 

Cal.—People v. Orcalles, 197 P.2d 26, 

32 C.2d 562. 

People v. Kent, 202 P.2d 376, 90 
C.A.2d 77. 

Colo.—Carter v. People, 204 P.2d 147, 
119 Colo. 342—Ellis v. People, 164 
P.2d 733, 114 Colo. 334—Moya v. 
People, 244 P. 69, 79 Colo. 104- 
Baker v. People, 209 P. 791, 72 Colo. 

68 . 

G-a.—Hart v. State, 63 S.E.2d 390, 207 
G-a. 599—Garrett v. State, 122 S.E. 
211, 157 Ga. 817—Perdue v. State, 

69 S.E. 184, 135 Ga. 277—Phillips 
v. State, 29 Ga. 105. 

Potter v. State, 64 S.E.2d 630, 83 
Ga.App. 713—King v. State, 63 S.E. 

2d 292, S3 Ga.App. 175—Glass v. 
State, 44 S.E.2d 143, 75 Ga.App. 
602. 

Idaho.—State v. Johnston, 98 P.2d 
628, 61 Idaho 87. 

Ill.—People v. Furlong, 64 N.E.2d 
460, 392 Ill. 247—People v. Ro¬ 
mano, 138 N.E. 169, 306 Ill. 502. 

Ind.—Ketcham v. State, 162 N.E.2d 
247. 

Iowa.—State v. Warren, 47 N.W.2d 
221, 242 Iowa 1176. 

Ky.—Tinsley v. Commonwealth, 229 
S.W.2d 761, 312 Ky. 745—Mullins 
v. Commonwealth, 169 S.W.2d 611, 
293 Ky. 572—Turk v. Common¬ 
wealth, 38 S.W.2d 937, 239 Ky. 55 

_Gloystein v. Commonwealth, 33 

S.W. 824, 17 Ky.L. 1187. 

La.—State v. Harris, 117 So. 820, 
166 La. 759, certiorari denied Har¬ 
ris v. State of Louisiana, 49 S.Ct. 
34, 278 U.S. 641, 73 L.Ed. 556—1 
State v. Dunn, 109 So. 56, 161 La. 
532, error dismissed Dunn v. State 
of Louisiana, 47 S.Ct. 344, 273 U.S. 
656, 744, 71 L.Ed. 825. 

Me.—State v. Mitchell, 68 A.2d 387, 
144 Me. 320—State v. Donnell, 148 
A. 747, 128 Me. 500. 

Mich.—People v. Chambers, 271 N.W. 
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556, 279 Mich. 73—People v. Nut¬ 
ter, 237 N.W. 384, 255 Mich. 207. 
Mo—State v. Hermann, 283 S.W.2d 
617—State v. Meier, 152 S.W.2d 59 
—State v. Wright, 4 S.W.2d 456, 
319 Mo. 46. 

Mont.—State v. Storm, 238 P.2d 1161, 
125 Mont. 346—State v. Stevens, 
172 P.2d 299, 119 Mont. 169. 

Neb.—Garcia v. State, 68 N.W.2d 151, 
159 Neb. 571. 

Nev.—State v. McKay, 165 P.2d 389, 

63 Nev. 118, rehearing denied 167 
P.2d 476, 63 Nev. 180, certiorari de¬ 
nied 67 S.Ct. 76, 329 U.S. 749, 91 L. 
Ed. 646. 

N.J.—Bower v. State, 53 A.2d 357, 135 
N.J.Law 564—State v. Sorge, 10 A. 

2d 175, 123 N.J.Law 532, affirmed 

15 A.2d 776, 125 N.J.Law 445. 

N.M.—State v. Walker, 223 P.2d 943, 

54 N.M. 302. 

N.Y.—Humann v. Rivera, 71 N.Y.S.2d 
321, 272 App.Div. 352—People v. 
Rossi, 63 N.Y.S.2d 4, 270 App.Div. 
624. 

N.C.—State v. Black, 53 S.E.2d 443, 
230 N.C. 448—State v. Blakeney, 
140 S.E. 433, 194 N.C. 651. 

Okl.—Maiden v. State, Cr., 273 P.2d 
774—Edwards v. State, 186 P.2d 
333, 85 Okl.Cr. 125—Sweet v. State, 
95 P.2d 242, 68 Okl.Cr. 44—Fulker¬ 
son v. State, 189 P. 1092, 17 Okl.Cr. 
103. 

S.C.—State v. Mason, 56 S.E.2d 90, 
215 S.C. 457—State v. Hester, 134 
S.E. 885, 137 S.C. 145. 

Tex.—McCormick v. State, Cr., 316 S. 
W.2d 736—Ludwig v. State, 298 S. 
W.2d 166, 164 Tex.Cr. 295—De Lira 
v. State, 297 S.W.2d 953, 164 Tex. 
Cr. 194—Scholl v. State, 235 S.W. 
2d 639, 156 Tex.Cr. 290, rehearing 
denied 236 S.W.2d 499, certiorari 
denied 72 S.Ct. 57, 342 U.S. 834, 96 
L.Ed. 631—Martin v. State, 213 S. 
W.2d 689, 152 Tex.Cr. 309—Hender¬ 
son v. State, 152 S.W.2d 743, 142 
Tex.Cr. 337—Witt v. State, 64 S.W. 
2d 966, 124 Tex.Cr. 559—Lightfoot 
v. State, 58 S.W.2d 81, 123 Tex.Cr. 
176 —Scott v. State, 20 S.W.2d 426, 
113 Tex.Cr. 265, followed in Webb 
v. State, 20 S.W.2d 430 and Gerth 
v. State, 20 S.W.2d 430—Arnold v. 
State, 7 S.W.2d 1083, 110 Tex.Cr. 
529, rehearing denied 9 S.W.2d 333, 
110 Tex.Cr. 529—Leal v. State, 291 
S.W. 226, 106 Tex.Cr. 68—Hill v. 
State, 215 S.W. 309, 85 Tex.Cr. 645. 
Utah.—State v. Silbert, 310 P.2d 388, 
6 Utah 2d 198—State v. Nichols, 
145 P.2d 802, 106 Utah 104. 

Va.—Cross v. Commonwealth, 77 S. 

E.2d 447, 195 Va. 62. 

Wash.—State v. Stingley, 2 P.2d 61, 
163 Wash. 690. 

■\V.Va.—State v. Newman, 132 S.E. 

728, 101 W.Va. 356. 

"Wyo.—Crago v. State, 202 P. 1099, 
28 Wyo. 215. 

16 C.J. P 622 note 12—25 C.J. p 647 
, note 20. 
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provide that a witness can testify only to those 
facts which he knows of his own knowledge. 69 

According to some authority, hearsay is not even 
secondary evidence and is not admissible even 
though no better evidence can be obtained; 69 - 6 and 
the difficulty, inconvenience, or impossibility of prov¬ 
ing an inculpatory fact by the testimony of witnesses 
as to facts within their own knowledge ordinarily 
does not constitute a foundation on which to rest 
the introduction of hearsay evidence. 70 According¬ 
ly, the extrajudicial statement of a person is not 
rendered admissible because counsel declines to call 
such person as a witness because of his hostility; 70 - 5 
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and testimony as to statements made by another is 
not admissible even though such other was excused 
as a witness because of mental disturbance render¬ 
ing him unable to testify as to the facts. 70 - 10 

Ordinarily, the hearsay rule applies where it is 
sought to prove by a witness the statement of a per¬ 
son other than accused, who is available as a witness 
but who is not produced, or who, if called, is not 
questioned with respect to the statement; 71 and a 
declaration which is objectionable as hearsay is not 
rendered competent by the fact that the declarant 
is unavailable as a witness, as noted infra § 747. 
Hearsay should be excluded although the facts to 


Seasons for rule 

(1) The inherent weakness of 
hearsay evidence, its incompetence 
to satisfy the mind of the existence 
of the fact, and the fraud that might 
be practiced under its cover. 

N.C.—State v. Lassiter, 131 S.E. 577, 

191 N.C. 210. 

(2) Not under oath. 

Ga.—Glisson v. State, 194 S.E. 877, 
57 Ga.App. 169. 

Hawaii.—Territory of Hawaii v. Ma- 
kaena, 39 Hawaii 270. 

N.C.—State v. Kluttz, 175 S.E. 81, 
206 N.C. 726. 

Or.—State v. Opie, 170 P.2d 736, 179 
Or. 187. 

S.C.—State v. White, 55 S.E.2d 785, 
215 S.C. 450. 

Utah—State v. Silbert, 310 P.2d 388, 

6 Utah 2d 198. 

Wash.—City of Seattle v. Bryan, 333 
P.2d 680, 53 Wash.2d 321. 

(3) Lack of opportunity for cross- 
examination. 

U.S.--Papadakis v. U. S., C.A.Cal., 
208 F.2d 945—Gambino v. U. S., C. 
C.A.Pa., 108 F.2d 140. 

Cal.—People v. Bob, 175 P.2d 12, 29 
C.2d 321. 

Conn.—State v. Segar, 114 A. 389, 96 
Conn. 428. 

Ga.—Glisson v. State, 194 S.E. 877, 57 
Ga.App. 169. 

Hawaii.—Territory of Hawaii v. Ma- 
kaena, 39 Hawaii 270. 

Ky.—Kinder v. Commonwealth, 306 S. 
W.2d 265. 

Mich.—People v. Lewis, 249 N.W. 
451, 264 Mich. 83. 

Mo.—State v. Chernick, 280 S.W.2d 
56—State v. Chernick, 278 S.W.2d 
741. 

N.C.—State v. Kluttz, 175 S.E. 81, 206 
N.C. 726. 

Utah.—State v. Silbert, 310 P.2d 388, 
6 Utah 2d 198. 

Wash.—City of Seattle v. Bryan, 333 
P.2d 680, 53 Wash.2d 321. 

(4) Accused’s right to be confront¬ 
ed by witnesses against him. 

N.C.—State v. Kluttz, supra. 

Or.—State v. Opie, 170 P.2d 736, 179 
Or. 187. 


(5) Other statements of similar 
reasons see 16 C.J. p 622 note 12. 

Testimony before coroner’s or 
grand jury is inadmissible as hear¬ 
say. 

U.S.—U. S. v. De Lucia, C.A.I11., 262 
F.2d 610, certiorari denied De Lu¬ 
cia v. U. S., 79 S.Ct. 1136, 359 U.S. 
1000, 3 L.Ed.2d 1029, rehearing de¬ 
nied 79 S.Ct. 1444, 360 U.S. 941, 3 
L.Ed.2d 1553. 

Ala.—Snoddy v. State, 101 So. 303, 20 
Ala.App. 168. 

La.—State v. Sharp, 141 So. 859, 174 
La. 860. 

Tex.—Hawley v. State, 252 S.W.2d 
933, 158 Tex.Cr. 61, error refused— 
Teals v. State, 73 S.W.2d 678, 127 
Tex.Cr. 198—Witt v. State, 64 S.W. 
2d 966, 124 Tex.Cr. 559. 

31 C.J. p 383 note 68. 

Others’ opinions may not be tes¬ 
tified to by a witness. 

Ga.—Wynes v. State, 185 S.E. 711, 
182 Ga. 434. 

An inference founded upon hear¬ 
say is no more admissible in evi¬ 
dence than a fact obtained in a like 
manner. 

Me.—State v. De Palma, 147 A. 191, 
128 Me. 267—State v. Butler, 92 A. 
819, 113 Me. 1—Mason v. Tallman, 
34 Me. 472. 

Statute permitting 1 relevant evi¬ 
dence held not to relax the hearsay 
rule. 

Tex.—Russell v. State, 45 S.W.2d 
622, 119 TexCr. 469. 

69. Cal.—People v. Schmitz, 94 P. 
407, 419, 7 C.A. 330, 15 L.R.A..N.S., 
717. 

Mont.—State v. Crean, 114 P. 603, 
43 Mont. 47, Ann.Cas.l912C 424. 

69.5 Tex.—Ex parte Thrash, Cr., 320 
S.W.2d 357. 

“Secondary evidence” distinguished 

Distinction between “hearsay” and 
“secondary evidence” is that hearsay 
has no probative force whatever, 
while secondary evidence, if admit¬ 
ted without objection, is nevertheless 
competent, since by allowing such 
evidence without objecting at the 
time it is sought to be introduced, a 
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party waives his right to have the 
best evidence of such fact sought to 
be proved, and cannot subsequently 
insist that the court should with¬ 
draw such secondary evidence from 
the jury’s consideration. 

Ga.—Rushin v. State, 11 S.E.2d 844, 
63 Ga.App. 646. 

70. Cal.—People v. Frey, 131 P. 127, 
165 C. 140. 

Ya.—Wadley v. Commonwealth, 35 S. 

E. 452, 98 Va. 803. 

16 C.J. p 624 note 14. 

Proverbs having to do with a man 
being known by the company he 
keeps and with giving dog a bad 
name and killing him are not legal 
principles which will serve to con¬ 
vert inadmissible hearsay into ad¬ 
missible testimony. 

U.S.—Panci v. U. S., C.A.La., 256 F. 
2d 308. 

70.5 Cal.—People v. Jennings, 298 
P.2d 56, 142 C.A.2d 160. 

70.10 Pa.—Commonwealth v. John¬ 
son, 34 A.2d 170, 153 Pa.Super. 437. 

71. Ala.—Sanders v. State, 79 So. 
375, 202 Ala. 37. 

Cal.—People v. Nagy, 248 P. 906, 199 
C. 235. 

People v. Caruso, 345 P.2d 282, 
174 C.A 2d 624—People v. Taylor, 
40 P.2d 895, 4 C.A.2d 220. 

D.C.—Williams v. U. S., Mun.App, 
145 A.2d 455. 

Idaho.—State v. Mundell, 158 P.2d 
799, 66 Idaho 339. 

Kan.—State v. Winchester, 203 P.2d 
229, 166 Kan. 512. 

Mich.—People v. Hanttula, 37 N.W. 

2d 552, 324 Mich. 560. 

Mo.—State v. Gordon, 204 S.W.2d 
713, 356 Ho. 1010—State v. Taylor, 
148 SW.2d 802, 347 Mo. 607. 

N.C.—State v. Kluttz, 175 S.E. 81, 
206 N.C. 726. 

Pa.—Commonwealth v. Deysher, 12 
A.2d 492, 139 Pa.Super. 497. 

Commonwealth v. Sklov, Quar. 
Sess., 20 Wash.Co. 66. 

S.C.—State v. Vickers, 84 S.E.2d 873, 
226 S.C. 301. 

Tex.—Livingston v. State, 214 S.W.2d 
119, 152 Tex.Cr. 302. 

16 C.J. p 624 note 15, 
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which it relates have otherwise been properly ad¬ 
mitted in evidence; 72 and hearsay evidence which 
is not admissible in chief may not be elicited by 
cross-examination of the other party’s witness 
beyond the scope of the witness’ direct testimony, or 
under guise of laying a foundation for impeach¬ 
ment. 73 

In accordance with the foregoing rules, extra¬ 
judicial narrative usually is inadmissible in evi¬ 


dence, 73 - 5 and the hearsay rule may exclude evidence 
as to outside conversations, offered to establish the 
truth of the matters disclosed therein, 73 - 10 including 
telephone conversations. 73 - 15 Testimony by a wit¬ 
ness as to what has been told to him by a person 
who received the information from another is in¬ 
admissible as double hearsay. 73 - 20 

The hearsay rule is subject, however, to long es¬ 
tablished exceptions, under which certain evidence 


72. Wis.—Bonich v. State, 232 N.W. 
873, 202 Wis. 523. 

73. U.S.—U. S. v. Warren, C.C.A.N. 
Y., 120 F.2d 211. 

Cai.—people v. Watson, 299 P.2d 243, 
46 C.2d 818. 

La.—State v. Vinzant, 7 So.2d 917, 
200 La. 301. 

N.J.—state v. De Paola, 73 A.2d 564, 

5 N.J. 1. 

N C.—State v. Herring, 37 S.E.2d 319, 
226 N.C. 213. 

Ohio.—Weaver v. State, 165 N.E. 569, 
120 Ohio St. 97. 

Cross-examination of accused 

Ark.—Barnes v. State, 223 S.W.2d 
503, 215 Ark. 781. 

73.5 Ala.—Canty v. State, 11 So.2d 
844, 244 Ala. 108, certiorari denied 
63 S.Ct. 1030, 319 U.S. 746, 87 L. 
Ed. 1701. 

D.C.—In re Lewis, Mun.App., 88 A. 
2d 582. 

Idaho.—State v. Mundell, 158 P.2d 
799, 66 Idaho 339. 

La.—State v. Garon, 109 So. 530, 161 
La. 867. 

Tex.—Wiley v. State, Cr., 332 SW.2d 
725. 

Narrative to witness hy third person 

U.S.—Culwell v. U. S., C.A.Tex., 194 
F.2d 808—Olson v. U. S., C.A.N.D, 
191 F.2d 985—U. S. v. Muraskin, C. 
C.A.N.Y., 99 F.2d 815—McAdams v. 
U. S., C.C.A.Ark., 74 F.2d 37. 

Cal.—People v. Wade, 292 F.2d 303, 
138 C.A.2d 631. 

Idaho.—State v. Johnston, 98 P.2d 
628, 61 Idaho 87. 

Mo.—State v. Brown, 227 S.W.2d 646, 
360 Mo. 104. 

N.Y.—People v. Teeter, 126 N.E.2d 
182, 308 N.Y. 852. 

Okl.—Hayes v. State, Cr., 292 P.2d 
442. 

Pa.—Commonwealth v. Ricci, 3 A.2d 
404, 332 Pa. 540. 

Commonwealth v. Levy, 23 A.2d 
97, 146 Pa.Super. 564. 

Tenn.—Cathey v. State, 235 S.W.2d 
601, 191 Tenn. 617. 

Tex.—Sharp v. State, 210 S.W.2d 174, 
151 Tex.Cr. 637. 

Extrajudicial narrative Tby witness 

Ga.—Pulliam v. State, 28 S.E.2d 139, 
196 Ga. 782. 

Ill.—People v. Ladas, 29 N.E.2d 595, 
374 Ill. 419. 

Mo.—State v. Walker, 208 S.W.2d 
233, 357 Mo. 394. 


Pa.—Commonwealth v. Bartell, 136 
A.2d 166, 184 Pa.Super. 528. 

Tex.—Hollingsworth v. State, 56 S. 
W.2d 869, 122 Tex.Cr. 545. 

Va.—Slade v. Commonwealth, 156 S. 
E. 38S, 155 Va. 1099. 

73.10 U.S.—Horne v. U. S., 246 F.2d 
83, certiorari denied 78 S.Ct. 143, 
355 U.S. 878, 2 L.Ed.2d 109—Cul¬ 
well v. U. S., C.A.Tex., 194 F.2d 
SOS. 

Ala.—Munson v. State, 33 So.2d 463, 
250 Ala. 94. 

Crump v. State, 31 So.2d 719, 33 
Ala.App. 210. 

Cal.—People v. White, 325 P.2d 985, 
50 C.2d 428. 

People v. Bias, 339 P.2d 204, 170 
C.A.2d 502—People v. Herman, 164 
P.2d 505, 72 C.A.2d 241. 

Colo.—McPhee v. People, 98 P.2d 997, 
105 Colo. 413. 

Ga.—Todd v. State, 37 S.E.2d 779, 200 
Ga. 582. 

Ill.—People v. Matthews, 163 N.E.2d 
469, 18 Ill.2d 164—People v. Smuk, 
146 N.E.2d 32, 12 I11.2d 360—People 
v. Arcabascio, 70 N.E.2d 608, 395 
Ill. 487. 

Ind.—Knopp v. State, 120 N.E.2d 268, 
233 Ind. 435. 

Iowa.—State v. Warren, 47 N.W.2d 
221, 242 Iowa 1176. 

Ky.—McCloud v. Commonwealth, 333 
S.W.2d 264. 

La.—State v. Johnson, 58 So.2d 389, 
220 La. 1075—State v. Leming, 46 
So.2d 262, 217 La. 257. 

Mass.—Commonwealth v. Taylor, 100 
N.E.2d 22, 327 Mass. 641—Common¬ 
wealth v. Galvin, 80 N.E.2d 825, 
323 Mass. 205—Commonwealth v. 
Rivers, 29 N.E.2d 683, 307 Mass. 
225. 

Okl.—Smith v. State, 175 P.2d 348, 
83 Okl.Cr. 209—Fenimore v. State, 
169 P.2d 214, 82 Okl.Cr. 288—Men¬ 
denhall v. State, 168 P.2d 138, 82 
Okl.Cr. 220. 

Or.—State v. Newburn, 166 P.2d 470, 
178 Or. 238. 

Tex.—Babm v. State, 194 S.W.2d 563, 
149 Tex.Cr. 339—Porter v. State, 
148 S.W.2d 202, 141 Tex.Cr. 417. 

Utah.—State v. Chealey, 116 P.2d 377, 
100 Utah 423. 

Conversations between accused and 
third person 

Cal.—People v. De Prima, 341 P.2d 
840, 172 C.A.2d 109. 


Idaho.—State v. Mundell, 15S P.2d 
799, 66 Idaho 339. 

La.—State v. McDonald, 70 So.2d 123, 
224 La. 555. 

Miss.—Harrison v. State, 44 So.2d 
403. 

N.C.—State v. Thomas, 16 SE.2d 399, 
220 N.C. 34. 

Pa.—Commonwealth v. McClurg, 

Quar.Sess., 29 Del.Co. 381, affirmed 
16 A.2d 149, 142 Pa.Super. 305. 

Tex.—Jones v. State, 290 S.W.2d 671, 
163 Tex.Cr. 284. 

Wash.—State v. Hein, 201 P.2d 691, 
32 Wash.2d 315. 

73.15 U.S.—'U. S. v. Bourjaily, C.C. 

A.I11., 167 F.2d 993. 

Cal.—People v. Weiss, 327 P.2d 527, 
50 C.2d 535. 

People v. Waxman, 250 P.2d 339, 
114 C.A 2d 399. 

La.—State v. Leming, 46 So.2d 262, 
217 La. 257. 

Mich.—People v. Timmons, 2 N.W.2d 
804, 300 Mich. 653. 

Okl.—Louis v. State, 252 P.2d 938, 
96 Okl.Cr. 269. 

Tex.—Bates v. State, 305 S.W.2d 366, 
165 Tex.Cr. 140—Howell v. State, 
176 S.W.2d 186, 146 Tex.Cr. 454. 
Wyo.—State v. Parmely, 199 P.2d 112, 
65 Wyo. 215. 

Admissibility of evidence of tele¬ 
phone conversations generally see 
supra § 644. 

Conversation with unknown person 

(1) Testimony with respect to a 
telephone conversation witness has 
had with another during which con¬ 
versation witness does not know oth¬ 
er person or recognize his voice, and 
other person is not identified, other 
than by what is said in the conver¬ 
sation, is hearsay and inadmissible. 
Ga.—Denson v. State, 72 S.E.2d 725, 

209 Ga. 355. 

(2) So testimony of witness to 
conversation had with another per¬ 
son over telephone, who purportedly 
had identified herself as accused, was 
hearsay and inadmissible when wit¬ 
ness had also testified that he did 
not know the other person or lecog- 
nize other’s voice and had never 
heard it since. 

Ga.—Price v. State, 69 S.E.2d 253, 
208 Ga. 695. 

73.20 D.C.—Pinkard v. U. S., 240 F. 
2d 632, 99 U.S.App.D.C. 394, 
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of a hearsay character may be admissible. 73 * 26 
Moreover, the objection that evidence is hearsay will 
not be sustained when the evidence is not in fact 
hearsay or when the circumstances are such as not 
to call for an application of the hearsay rule. 73 * 30 
In this respect it has been held that hearsay evi¬ 
dence is admissible only if there appears to be a 
necessity for that type of evidence and a circum¬ 
stantial probability of its trustworthiness, and if it 
falls within an exception to the hearsay rule. 73 * 35 
Exceptions to the hearsay rule are not applicable 
when, from the nature of the testimony offered, it 


is manifest that better evidence exists and is ac¬ 
cessible. 73 * 40 

Generally, the hearsay rule excludes extrajudicial 
utterances when, and only when, offered as evidence 
of the truth of the matter asserted; 74 it does not 
operate to exclude evidence of a statement, request 
or message offered for the mere purpose of proving 
the fact that the statement, request, or message was 
made or delivered, where such occurrence establishes 
a fact in issue or circumstantially bears on such a 
fact. 75 In other words, if an utterance can be used 


73.25 Ind.—Ketcham v. State, 162 N. 

E. 2d 247. 

N.J.—State v. Sorge, 10 A.2d 175, 123 
N.J.Law 532, affirmed 15 A.2d 776, 
125 N.J.Law 445. 

Power to oreate exceptions 

Congress and state legislatures 
may carve out a new exception to the 
hearsay rule, without violating con¬ 
stitutional rights, where there is rea¬ 
sonable necessity for it, and where 
it is supported by an adequate basis 
for assurance that evidence has 
those qualities of reliability and 
trustworthiness attributed to other 
evidence admissible under long es¬ 
tablished exceptions to the hearsay 
rule. 

U.S.—Kay v. U. S., C.A.Va., 255 F.2d 
476, certiorari denied 79 S.Ct. 42, 
358 U.S. 825, 3 L.Ed.2d 65. 

Ark.—Nail v. State, 328 S.W.2d 836. 

73.30 Cal.—People v. Wooten, 328 P. 
2d 1040, 162 C.A.2d 804—People v. 
Waxman, 250 P.2d 339, 114 C.A.2d 
399. 

Ga.—Ogletree v. State, 16 S.E.2d 882, 
66 Ga.App. 49. 

Mich.—People v. Green, 35 N.W.2d 
142, 323 Mich. 128. 

Tex.—Jordan v. State, 221 S.W.2d 
246, 153 Tex.Cr. 466. 

73.35 Cal.—People v. Weatherford, 
164 P.2d 753, 27 C.2d 401. 

73.40 Me.—State v. Mitchell, 68 A. 
2d 387, 144 Me. 320—State v. But¬ 
ler, 92 A. 819, 113 Me. 1. 

74. U.S.—Frank v. U. S., C.A.Okl., 
220 F.2d 559—Kamanosuke Tuge v. 
U. S., C.C.A.Cal., 127 F.2d 683, cer¬ 
tiorari denied Mateus v. U. S., 63 
S.Ct. 43, 317 U.S. 648, 87 L.Ed. 522 
—Terry v. U. S., C.C.A.Va., 51 F.2d 
49—Murray v. U. S., C.C.A.I11., 10 

F. 2d 409, certiorari denied 46 S.Ct. 
486, 271 U.S. 673, 70 L.Ed. 1144— 
Fahy v. U. S., C.C.A.I11., 10 F.2d 
409, certiorari denied 46 S.Ct. 486, 
271 U.S. 673, 70 L.Ed. 1144. 

U. S. v. Campanaro, D.C.Pa., 63 
F.Supp. 811. 

Ark.—Gerlach v. State, 229 S.W.2d 
37, 217 Ark. 102. 

Cal.—People v. Kynette, 104 P.2d 794, 
15 C.2d 731, certiorari denied Kyn¬ 
ette v. People of State of Califor¬ 


nia, 61 S.Ct. 806, 312 U.S. 703, 85 
L.Ed. 1136. 

People v. Gaspard, App., 2 Cal. 
Rptr. 193—People v. Dalton, 341 P. 
2d 793, 172 C.A.2d 15—People v. 
Radley, 157 P.2d 426, 68 C.A.2d 607. 
Colo.—Pomeroy v. People, 182 P.2d 
139, 116 Colo. 518. 

D.C.—Kelley v. U. S., 236 F.2d 746, 
99 U.S.App.D.C. 13. 

U. S. v. Sacher, D.C., 139 F.Supp. 
855, affirmed 240 F.2d 46, 99 U.S. 
App.D.C. 360, vacated on other 
grounds 77 S.Ct. 1396, 354 U.S. 930, 
1 L.Ed.2d 1533. 

Hawaii.—Territory of Hawaii v. Wil¬ 
liams, 41 Hawaii 348. 

Kan.—State v. Barnes, 190 P.2d 193, 
164 Kan. 424. 

La.—State v. Thomas, 106 So. 570, 
159 La. 1076. 

Minn.—CorpuB Juris Secundum cited 
in State v. Schifsky, 69 N.W.2d 89, 
92, 243 Minn. 533. 

Pa.—Commonwealth v. Ricci, 3 A. 

2d 404, 332 Pa. 540. 

W.Va.—State v. Paun, 155 S.E. 656, 
109 W.Va. 606. 

Wyo.—State v. Rotolo, 270 P. 665, 
39 Wyo. 181. 

16 C.J. p 624 note 18. 

Rules not applicable 

Rules for hearsay developed for 
purposes of safeguarding jury trial, 
or for otherwise controlling the proof 
of actual guilt, are without more not 
applicable on other questions. 

U.S.—'U. S. v. Bianco, C.A.Pa., 189 F. 
2d 716. 

75. U.S.—Reistroffer v. U. S., C.A. 
Iowa, 258 F.2d 379, certiorari de¬ 
nied 79 S.Ct. 313, 358 U.S. 927, 3 
L.Ed.2d 301, rehearing denied 80 S. 
Ct. 42, 361 U.S. 856, 4 L.Ed.2d 96- 
Petition of Sawyer, C.A.Wis., 229 
F.2d 805, certiorari denied Sawyer 
v. Barczak, 76 S.Ct. 1025, 351 U.S. 
966, 100 L.Ed. 1486, rehearing de¬ 
nied 77 S.Ct. 24, 352 U.S. 860, 1 L. 
Ed.2d 70—U. S. v. Mesarosh, C.A. 
Pa., 223 F.2d 449, reversed on oth¬ 
er grounds 77 S.Ct. 1, 352 U.S. 1, 
1 L.Ed.2d 1—Braswell v. U. S., C. 
A.Tex., 200 F.2d 597—Enriquez v. 
U. S., C.A.Ariz., 188 F.2d 313- 
Hicks v. U. S., C.A.Va., 173 F.2d 
570, certiorari denied 69 S.Ct. 1501, 
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337 U.S. 945, 93 L.Ed. 1748—Nick 
v. U. S., C.C.A.Mo., 122 F.2d 660, 
138 A.L.R. 791, certiorari denied 62 
S.Ct. 302, 314 U.S. 687, 86 L.Ed. 550, 
rehearing denied 62 S.Ct. 411, 314 
U.S. 715, 86 L.Ed. 570, rehearing 
denied 62 S.Ct. 1103, 316 U.S. 710, 
86 L.Ed. 1776—Shuman v. U. S., C. 
C.A.La., 16 F.2d 457—Murray v. U. 
S., C.C.A.I11., 10 F.2d 409, certiorari 
denied 46 S.Ct. 486, 271 U.S. 673, 
70 L.Ed. 1144—Fahy v. U. S., C.C. 
A.I11., 10 F.2d 409, certiorari de¬ 
nied 46 S.Ct. 486, 271 U.S. 673, 70 
L.Ed. 1144—Hawkins v. U. S., C.C. 
A.Ala., 293 F. 586. 

U. S. v. Campanaro, D.C.Pa., 63 
F.Supp. 811. 

Ala.—Ellis v. State, 86 So.2d 842, 38 
Ala.App. 379, certiorari dismissed 
86 So.2d 846, 264 Ala. 695—Nix v. 
State, 173 So. 98, 27 Ala.App. 388. 

Ark.—Green v. State, 270 S.W.2d 895, 
223 Ark. 761. 

Cal.—Rogers v. Superior Court of 
Alameda County, 291 P.2d 929, 46 
C.2d 3. 

People v. Gaspard, App., 2 Cal. 
Rptr. 193—People v. Dalton, 341 P. 
2d 793, 172 C.A.2d 15—People v. 
Calderon, 318 P.2d 498, 155 C.A.2d 
526—People v. Decker, 317 P.2d 135, 
155 C.A.2d 165—People v. Gardner, 
274 P.2d 908, 128 C.A.2d 1—People 
v. MacArthur, 270 P.2d 37, 125 C. 
A.2d 212, certiorari denied MacAr¬ 
thur v. People of State of Califor¬ 
nia, 75 S.Ct. 121, 348 U.S. 880, 99 
L.Ed. 692—People v. Henry, 195 P. 
2d 478, 86 C.A.2d 785—Corpus Juris 
Secundum cited in People v. Buck- 
endorff, 126 P.2d 637, 638, 52 C.A. 
2d 595. 

Fla.—Stone v. State, 71 So. 634, 71 
Fla. 514. 

Ga.—Davis v. State, 41 S.E.2d 414, 
202 Ga. 13. 

Dyer v. State, 72 S.E.2d 781, 86 
Ga.App. 835—Loomis v. State, 51 
S.E.2d 13, 78 Ga.App. 153—Maxey 
v. State, 192 S.E. 833, 56 Ga.App. 
407. 

Hawaii.—Territory of Hawaii v. Wil¬ 
liams, 41 Hawaii 348. 

Ill.—People v. Stevens, 141 N.E.2d 33, 
11 I11.2d 21. 

Ind.—Anderson v. State, 158 N.E.2d 
457. 
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as circumstantial evidence, the hearsay rule is not 
applicable , 76 - 5 and testimony that certain informa¬ 
tion was given the witness may be admissible as 
original evidence although the information itself 
would be objectionable as hearsay . 75 - 10 

Whenever an utterance is offered to evidence the 
state of mind which ensued in another in conse- 
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quence of the utterance, assertive or testimonial use 
is not being made of such utterance, and, therefore, 
the utterance is admissible notwithstanding the hear¬ 
say rule; 75 - 15 and evidence of the statement or con¬ 
versation of another may be admissible for the pur¬ 
pose of explaining or throwing light on subsequent 
conduct of a person to whom it was made or com¬ 
municated. 76 Also, where conduct is relevant, and 


Kan.—State v. Barnes, 190 F.2d 193, 
164 Kan. 424—State v. Funk, 118 
P.2d 562, 154 Kan. 300. 

Ky.—Foure v. Commonwealth, 265 S. 

W. 443, 205 Ky. 62. 

La.—State v. Shelby, 41 So.2d 458, 
215 La. 637—State v. Morgan, 30 
So.2d 434, 211 La. 572—State v. 
Childers, 199 So. 640, 196 La. 554— 
State v. Thomas, 106 So. 570, 159 
La. 1076—State v. Morgan, 77 So. 
588, 142 La. 755. 

Md.—Bright v. State, 38 A.2d 96, 183 
Md. 308. 

Minn.—State v. Schifsky, 69 N.W.2d 
89, 243 Minn. 533—State v. Sween¬ 
ey, 231 N.W. 225, 180 Minn. 450, 73 
A.L.R. 380. 

Mo.—Corpus Juris Secundum cited in 
State v. Sarkis, 313 S.W.2d 723, 726 
—Corpus Juris Secundum cited in 
State v. Gorden, 204 S.W.2d 713, 
715, 356 Mo. 1010. 

Pa.—Commonwealth v. Ricci, 3 A.2d 
404, 332 Pa. 540. 

Commonwealth v. Douglass, 138 
A.2d 193, 185 Pa.Super. 269—Com¬ 
monwealth v. Godfrey, 112 A.2d 
434, 177 Pa.Super. 640. 

Commonwealth v. Orenstein, O. 
& T. & Quar.Sess., 33 Berks Co. 105. 
R.I.—State v. Merola, 94 A.2d 426, 80 
ft.I. 176. 

Tenn.—Ford v. State, 201 S.W.2d 539, 
184 Tenn. 443. 

Tex.—Stanford v. State, 167 S.W.2d 
517, 145 Tex.Cr. 306. 

Utah.—State v. Sibert, 310 P.2d 388, 
6 Utah 2d 198. 

Wash.—State v. Cunningham, 319 P. 
2d 847, 51 Wash.2d 502—State v. 
Cook, 217 P. 42, 126 Wash. 81- 
State v. Orcutt, 212 P. 1066, 123 
Wash. 651. 

W.Va.—State v. Loveless, 98 S.E.2d 
773, 142 W.Va. 809—State v. Cor¬ 
bin, 186 S.E. 179, 177 W.Va. 241. 

16 C.J. p 624 note 19, p 642 note 38. 

“Where it becomes relevant to 
show that certain statements or dec¬ 
larations were made, such testimony 
is not hearsay and should be admit¬ 
ted. It is evidence of what is some¬ 
times spoken of as verbal facts.” 
Ark.—Green v. State, 270 S.W.2d 895, 
898, 223 Ark. 761. 

Holding of conversations 
U.S.—Enlow v. U. S., C.A.C 0 I 0 ., 239 
F.2d 887. 

Tex.—Wiley v. State, Cr., 332 S.W.2d 
725. 


Making of complaint 

Cal.—People v. Huston, 134 P.2d 758, 
21 C.2d 690—People v. Adams, 93 
P.2d 146, 14 C.2d 154. 

People v. Brown, 163 P.2d 85, 71 
C.A.2d 669. 

Ga.—Robinson v. State, 75 S.E.2d 9, 
209 Ga. 650, certiorari denied 73 S. 
Ct. 1144, 345 U.S. 999, 97 L.Ed. 1405. 

Telephone calls 

(1) In prosecution for operating a 
gambling establishment, testimony of 
the arresting officer as to the sub¬ 
stance of telephone calls received at 
the scene of the arrest is admissible 
for the purpose of connecting ac¬ 
cused with the gambling operation 
and in proving the element of crim¬ 
inal intent. 

La.—State v. Domino, 102 So.2d 227, 
234 La. 950—State v. Di Vincenti, 

93 So.2d 676, 232 La. 13. 

Pa.—Commonwealth v. Mattero, 
Quar.Sess., 44 Del.Co. 50, affirmed 
132 A.2d 905, 183 Pa.Super. 548. 

(2) Bet-making phone conversa¬ 
tions of third persons are admissible 
not for the purpose of proving the 
content of the conversations but the 
usage of the premises. 

Cal.—People v. Decker, 317 P.2d 135, 
155 C.A.2d 165—People v. King, 294 
P.2d 972, 140 C.A.2d 1—People v. 
Kalmes, 224 P.2d 408, 100 C.A.2d 
795—People v. Cohn, 211 P.2d 375, 

94 C.A.2d 630—People v. Ines, 203 
P.2d 540, 90 C.A.2d 495—People v. 
Barnhart, 153 P.2d 214, 66 C.A.2d 
714—People v. Onofrio, 151 P.2d 
158, 65 C.A.2d 584—People v. Reif- 
enstuhl, 99 P.2d 564, 37 C.A.2d 402. 

Conn.—State v. Tolisano, 70 A.2d 118, 
136 Conn. 210, 13 A.L.R.2d 1405. 
Pa.—Commonwealth v. Mattero, 

Quar.Sess., 44 Del.Co. 50, affirmed 
132 A.2d 905, 183 Pa.Super. 548— 
Commonwealth v. Markwich, Quar. 
Sess., 26 Leh.L.J. 153, affirmed 113 
A.2d 323, 178 Pa.Super. 169. 

(3) Testimony by son of person, to 
effect that he knew his father was 
out of city at certain time because 
he had talked to him over long dis¬ 
tance telephone and that call came 
collect, was not objectionable as hear¬ 
say. 

Ala.—Shouse v. State, 63 So.2d 722, 
36 Ala.App. 614, certiorari denied 
| 63 So.2d 728, 258 Ala. 499. 

75.5 Pa.—Commonwealth v. Russo, 
| 111 A.2d 359, 177 Pa.Super. 470. 
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75.10 U.S.—U. S. v. Pierce, D.C.Ohio, 
124 F.Supp. 264, affirmed, C.A., 224 
F.2d 281. 

La.—State v. Shelby, 41 So.2d 458, 
215 La. 637—State v. Morgan, 77 
So. 588, 142 La. 755. 

Matters explaining officer’s conduct 
see infra § 729. 

75.15 U.S.—Frank v. U. S., C.A.Okl., 
220 F.2d 559—Poretto v. U. S., C. 
A.La., 196 F.2d 392. 

Cal.—People v. Roberson, 334 P.2d 
666, 167 C.A.2d 429—People v. 

Paul, 305 P.2d 996, 147 C.A.2d 609. 

76. U.S.—Enlow v. U. S., C.A.Colo., 
239 F.2d 887—Nick v. U. S., C.C.A. 
Mo., 122 F.2d 660, 138 A.L.R. 791, 
certiorari denied 62 S.Ct. 302, 314 
U.S. 687, 86 L.Ed. 550, rehearing 
denied 62 S.Ct. 411, 314 U.S. 715, 
86 L.Ed. 570, rehearing denied 62 
S.Ct. 1103, 316 U.S. 710, 86 L.Ed. 
1776—U. S. v. Glasser, C.C.A.Ill., 
116 F.2d 690, modified on other 
grounds 62 S.Ct. 457, 315 U.S. 60, 
86 L.Ed. 680, rehearing denied 62 
S.Ct. 629, 315 U.S. 827, 86 L.Ed. 
1222, rehearing denied 62 S.Ct. 637, 
315 U.S. 827, 86 L.Ed. 1222—Terry 
v. U. S., C.C.A.Va., 51 F.2d 49— 
Daniels v. U. S., C.C.A.Cal., 17 F. 
2d 339, certiorari denied Appell v. 
U. S., 47 S.Ct. 591, 274 U.S. 744, 71 
L.Ed. 1325. 

Cal.—People v. McShann, App., 2 Cal. 
Rptr. 71—People v. Merrill, 231 P. 
2d 573, 104 C.A.2d 257—People v. 
Gaertner, 110 P.2d 1002, 43 C.A.2d 
388. 

Ga.—Todd v. State, 37 S.E.2d 779, 200 
Ga. 582—Harris v. State, 13 S.E.2d 
459, 191 Ga. 555—Garrett v. State, 
122 S.E. 211, 157 Ga. 817. 

Spradlin v. State, 82 S.E.2d 238, 
90 Ga.App. 97—King v. State, 63 S. 
E.2d 292, 83 Ga.App. 175—Daniel v. 
State, 17 S.E.2d 91, 66 Ga.App. 59— 
Coleman v. State, 158 S.E. 627, 43 
Ga.App. 350. 

Ky.—Fitzpatrick v. Commonwealth, 
275 S.W. 819, 210 Ky. 385. 

Mo.—Corpus Juris Secundum cited in 
State v. Bright, 269 S.W.2d 615, 623. 
N.M.—State v. Walker, 223 P.2d 943, 
54 N.M. 302. 

Tex.—Nix v. State, 198 S.W.2d 907, 
150 Tex.Cr. 66. 

Va.—Corpus Juris Secundum cited in 
Fuller v. Commonwealth, 113 S.E. 
2d 667, 671, 201 Va. 724. 

W.Va.—State v. Craft, 47 S.E.2d 681, 
131 W.Va. 195—Corpus Juris cited 
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the words in question are such that they have pro¬ 
bative value as conduct, they are not to be excluded 
as hearsay; 77 and acts or words tending to show 
the actor’s or speaker’s intent, motive, knowledge, 
or state of mind are not hearsay, but direct, evidence 
of such fact. 78 

A witness testifying to his own opinion may 
be permitted to testify to extrajudicial statements 
as facts on which he bases his opinion. 79 The 
testimony of a witness as to facts within his 
personal knowledge is not objectionable as hearsay, 80 
even though on cross-examination he is not so posi- 


22A c.j.s. 

tive in his statements as on direct examination; 8 ! 
and a conclusion of a witness is not necessarily 
hearsay. 82 So, the hearsay rule cannot be applied 
to what a witness on the stand and subject to cross- 
examination observed, either through his own senses 
or through the use of scientific instruments. 82 - 6 
A witness is not prohibited by the hearsay rule from 
relaying his own conversation where it relates to 
a relevant matter, 82 - 10 and testimony concerning a 
conversation between the witness and accused about 
transactions between the witness and a third person 
is not hearsay and is admissible. 82 - 16 


In State v. Paun, 155 S.E. 656, 657, 
109 W.Va. 606. 

Wyo.—State v. Rotolo, 270 P. 665, 39 
Wyo. 181. 

16 C.J. p 624 note 20. 

77- Cal.—People v. Dalton, 341 P.2d 
793, 172 C.A.2d 15. 

D.C.—George v. U. S„ 125 F.2d 559, 
75 U.S.App.D.C. 197. 

Ga.—Teague v. State, 67 S.E.2d 467, 
208 Ga. 459—McClung v. State, 57 
S.E 2d 559, 206 Ga. 421—Andrews v. 
State, 26 S.E.2d 263, 196 Ga. 84, 
certiorari denied 64 S.Ct. 87, 320 
U.S. 780, 88 L.Ed. 468. 

Caraway v. State, 34 S.E.2d 303, 
72 Ga.App. 504—Brandt v. State, 30 
S.E.2d 652, 71 Ga.App. 221—Fitz¬ 
gerald v. State, 72 S.E. 541, 10 Ga. 
App. 70. 

Kan.—State v. Rhoten, 257 P.2d 141, 
174 Kan. 394. 

La.—State v. Kay, 145 So. 544, 176 
La. 294. 

Md.—Greenwald v. State, 157 A.2d 
119, 221 Md. 245. 

Minn.—State v. Sweeney, 231 N.W. 

225, 180 Minn. 450, 73 A.L R. 380. 
Mo.—State v. Mills, 179 S.W.2d 95, 
352 Mo. 774. 

N.Y.—People v. Clemente, 13 G N.Y.S. 
2d 779. 

Basis of competency 

Hearsay evidence, admissible un¬ 
der statute as original evidence when 
information, conversation, letters and 
replies are facts to explain conduct 
and ascertain motives, derives its 
competency from necessity of case. 
Ga.—Todd v. State, 37 S.E.2d 779, 200 
Ga. 582. 

78. U.S.—U. S. v. Palmiotti, C.A.N. 

Y. t 254 F.2d 491—U. S. v. Varlack, 
C.A.N. Y„ 225 F.2d 665—U. S. v. 
Mesarosh, C.A.Pa., 223 F.2d 449, re¬ 
versed on other grounds 77 S.Ct. 1, 
352 U.S. 1, 1 L.Ed.2d 1—Haigler v. 
U. S., C.A.Colo., 172 F.2d 986—Nick 
v. U. S., C.C.A.Mo., 122 F.2d 660, 
138 A.L.R. 791, certiorari denied 62 
S.Ct. 302, 314 U.S. 687, 86 L.Ed. 
550, rehearing denied 62 S.Ct. 411, 
314 U.S. 715, 86 L.Ed. 570, rehear¬ 
ing denied 62 S.Ct. 1103, 316 U.S. 
710, 86 L.Ed. 1776—Miller v. U. S., 
C.C.A.Kan., 120 F.2d 968. 


Ga.—McClung v. State, 57 S.E.2d 559, 
206 Ga. 421—Andrews v. State, 26 
S.E.2d 263, 196 Ga. 84, certiorari 
denied 64 S.Ct. 87, 320 U.S. 780, 88 
L.Ed. 468—Garrett v. State, 122 S. 
E. 211, 157 Ga. 817. 

Caraway v. State, 31 S.E.2d 303, 
72 Ga.App. 504—Brandt v. State, 
30 S.E.2d 652, 71 Ga.App 221. 

Mo.—State v. Blackburn, 201 S.W. 96, 
273 Mo. 469. 

N.C.—State v. Diliard, 27 S.E.2d 85, 
223 N.C. 446. 

Tex.—Scholl v. State, 235 S.\V.2d 639, 
150 Tex.Cr 290, rehearing denied 
236 SAV.2d 499, certiorari denied 

72 S.Ct. 57, 342 U.S. S34, 96 L.Ed. 
631. 

Wis—Bridges v. State, 19 N.W.2d 
529, 247 Wis. 350, rehearing denied 
19 N.W.Sd 862, 247 Wis. 350. 
Knowledge, belief, or rationality 
Condition of a speaker’s mmd as 
to knowledge, belief, or rationality, 
emotion, or the like, may be evi¬ 
denced by his utterances, either used 
testimonialiy as assertions to be be¬ 
lieved, or used circumstantially as af¬ 
fording indirect inferences. 

Wis.—Bridges v. State, supra. 

79. Ga.—Manley v. State, 144 S.E. 
170, 166 Ga. 5G3, reversed on other 
grounds 49 S.Ct. 215, 279 U.S. 1, 

73 L.Ed. 575. 

Reference to formula 

In prosecution for driving while in¬ 
toxicated, where person testifying as 
to results of breath alcohol tests 
qualifies as an expert, reference to an 
empirical formula used to translate 
amount of alcohol in grams in total 
sample to amount of alcohol in the 
blood stream would not be inadmissi¬ 
ble as hearsay, in view that the ref¬ 
erence would not be deemed Intro¬ 
duction of chemical authority as 
original evidence but as corrobora¬ 
tion of such person’s opinion. 

Okl.—Bryant v. State, Cr., 302 P.2d 
787. 

Intoximeter test 

In prosecution for driving motor 
vehicle while under influence of in¬ 
toxicating liquor, testimony of doc¬ 
tor concerning official records of hos¬ 
pital showing results of analysis of 
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an intoximeter test, mechanical por¬ 
tions of which were conducted by 
two other persons, was admissible as 
against objection that it was hear¬ 
say. 

Tex.—Trujillo v. State, Cr., 313 SAV 
2d 871. 

80. U.S.—U. S. v. Campanaro, D.C. 

, Pa., 63 F.Supp. 811. 

Mass.—Commonwealth v. Bonomi, 
140 N.E.2d 140, 335 Mass. 327. 

Mo.—State v. Gyngard, 333 SAV.2d 
73. 

Mont.—State v. Crean, 114 P. 603, 43 
Mont. 47, Ann.Cas.l912C 424. 

Tex.—Brock v. State, 233 S.W.2d 143, 
155 Tex.Cr. 177—Newman v. State 
210 S.W.2d 171, 151 Tex.Cr. 628. 

16 C.J. p 624 note 22. 

Nonreceipt of report 

Witness' testimony that he did not 
receive a certain report is not hear¬ 
say. 

Cal.—People v. Layman, 4 P.2d 244, 
117 C.A. 476. 

81. Tex.—Parshall v. State, 138 S. 
W. 759, 62 Tex.Cr. 177. 

82. Ala.—Harwell v. State, 68 So. 
500, 12 Ala.App. 265. 

Ark.—Bennett v. State, 128 S.W. S51, 
95 Ark. 100. 

Neb.—Gates v. State, 71 NAV.2d 460, 
160 Neb. 722. 

16 C.J. p 624 note 24. 

Result of investigation 

Where officer who had investigated 
crime was asked whether he made in¬ 
quiry in neighborhood to determine 
whether there wore any eyewitnesses 
and officer replied in the affirmative, 
and to furLher query replied “there 
were no eyewitnesses,” such answer 
was not inadmissible as hearsay evi¬ 
dence where answer, when read in 
context, meant only that investiga¬ 
tion had disclosed no eyewitnesses 
and answer was a mere statement as 
to result of officer’s investigation. 
Ky—Blanton v. Commonwealth, 320 
S.W.2d 626. 

82.5 Mo.—City of Webster Grove v. 

Quick, App., 323 S.W.2d 386. 

82.10 Ark.—Green v. State, 270 S.W. 

2d 895, 223 Ark. 761. 

82.15 Wash.—State v. Ingels, 104 P. 
2d 944, 4 Wash.2d 676, certiorar 
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In some circumstances, the admissibility of extra¬ 
judicial statements of third persons may depend on 
whether they were made in the presence or hearing 
of accused, as discussed infra § 746; but the mere 
fact that a matter occurred out of accused’s pres¬ 
ence does not render it hearsay. 83 

The hearsay rule is merely an exclusionary prin¬ 
ciple limiting the admissibility of evidence and is 
not a canon of relevancy. 83 - 5 So, the hearsay rule 
is not concerned with what facts may or may not 
be the subjects of evidence and is concerned only 
with the reliability of evidence offered to prove a 
fact, whatever that fact might be. 83 - 10 Unless it 
affirmatively appears that evidence is hearsay, where 
it is of such a nature that it is possible for the wit¬ 
ness who testifies thereto to know personally there¬ 
of, it should not be excluded; 83 - 15 and where a 
witness testifies to a fact there is a presumption, 
in the absence of evidence to the contrary, that he is 
testifying from his own knowledge. 83 - 20 

In a number of special circumstances, specifically 
discussed infra §§ 721-729, hearsay statements or 
declarations are admissible as proof of the matter 
asserted, 84 if made ante litem motam 85 by a person 
having, or presumed to have, personal knowledge of 
the matter. 86 Hearsay evidence is sometimes ad- 
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mitted for the purpose of explaining previous tes¬ 
timony of the witness which might leave a wrong 
impression or be susceptible of an erroneous infer¬ 
ence without the explanation, 87 and is admissible 
on redirect examination as to matters gone into by 
hearsay testimony on cross-examination. 88 

Reputation and rumor. Rumor or notoriety ordi¬ 
narily is not competent evidence of the truth of 
the matter constituting the subject thereof. 89 The 
admissibility of evidence of reputation or rumor as 
proof of particular matters is discussed infra §§ 
722-729, 

§ 719. Written Statements 

The rule excluding hearsay is not confined to oral 
statements, and evidence otherwise Incompetent as hear¬ 
say is not admissible because writtten or printed. 

Library References 

Criminal Law <©=>419 (12). 

The general rule excluding extrajudicial utter¬ 
ances or hearsay is not confined to oral statements, 
but extends to all forms of written hearsay; and 
a statement which is otherwise objectionable as 
hearsay is not competent by reason of the fact that 
it is in written, printed, or typewritten form. 90 This 
rule applies, in the absence of circumstances mak¬ 
ing the writing admissible as documentary evi- 
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D.C.—Wright v. U. S., 28 8 F. 428, 53 
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Ga.—Harris v. State, 12 S.E.2d 64, 
191 Ga. 243—Manley v. State, 144 
S.E. 170, 166 Ga. 563, reversed on 
other grounds 49 S.Ct. 215, 279 U.S. 
1, 73 L.Ed. 575. 

Ill.—People v. Bennett, 110 N.E.2d 
175, 413 Ill. 601—People v. Ham¬ 
mond, 191 N.E. 327, 357 III. 182. 

Ind.—Kelley v. State, 185 N.E. 453, 
204 Ind. 612. 

Mich.—People v. Kaplan, 239 N.W. 
349, 256 Mich. 36. 

Okl.—Carr v. State, 188 P.2d 705, 85 
Okl.Cr. 427—Shaw v. State, 134 P. 
2d 999, 76 Okl.Cr. 271, rehearing de¬ 
nied 138 P.2d 136, 76 Okl.Cr. 271, 
followed in Wood v. State, 134 P. 
2d 1021, 76 Okl.Cr. 89—Jaffee v. 
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W.2d 89. 

Certificate of army discharge 

Fla.—Ray v. State, 31 So.2d 156, 159 
Fla. 101, 172 A.L.R. 726. 
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dence, discussed infra §§ 844-856, where the form 
is judicial, as in the case of court files, 91 affidavits, 92 
depositions, 92 - 5 subpoenas, 93 statements of a coro¬ 
ner 94 or judge at a sanity inquest, 94 - 5 statements of a 
prosecuting witness, 94 - 10 informations, 95 “no bills/’ 96 
pleadings, 97 motions for continuance, 98 injunc¬ 
tions, 99 search warrants, 1 schedules in bankruptcy, 2 
sheriff’s receipts, 3 questions asked at, or reports of, 
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official investigations, 4 or transcripts or other written 
statements as to evidence or action taken in an¬ 
other trial. 5 

The hearsay rule may also extend to official rec¬ 
ords such as police 6 or school 7 records, records of 
private associations, 8 hospital records, 9 reports of 
public officials 10 or of officers of a private associa¬ 
tion, 11 and certificates 12 or proclamations of the 
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governor. 13 Other evidence which may be inad¬ 
missible as hearsay includes mercantile records or 
writings, as in the case of bills of lading, 14 book 
entries or records, 16 checks, 16 inventories, 16 - 6 in¬ 
voices, 17 repair bills, 17 * 6 or receipts; 18 and writings 
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constituting hearsay may be excluded where their 
form is that of memoranda, 19 stenographic notes, 20 
letters or postal cards, 21 or telegrams. 22 

The rule excluding hearsay extends to books gen¬ 
erally, 23 maps, 24 newspaper articles, 26 notices, 26 
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6—Estes v. State, 283 S.W.2d 52, 
162 Tex.Cr. 122—Sandoval v. State, 
196 S.W.2d 517, 149 Tex.Cr. 547— 
Musser v. State, 124 S.W.2d 372, 
136 Tex.Cr. 233—Stephens v. State, 
80 S.W.2d 980, 128 Tex.Cr. 311— 
Lawler v. State, 9 S.W.2d 259, 110 
Tex.Cr. 460—Adams v. State, 7 S. 
W.2d 528, 110 Tex.Cr. 20—Wilson 
v. State, 281 S.W. 569, 103 Tex.Cr. 
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387—Kachel v. State, 256 S.W. 263, 
96 Tex.Cr. 86—Terrell v. State, 228 
S.W. 240, 88 Tex.Cr. 599—Hensley 
v. State, 197 S.W. 869, 81 Tex.Cr. 
620. 

Wash.—State v. Payne, 200 P. 314, 
116 Wash. 640—State v. Roberts, 
163 P. 778, 95 Wash. 308. 

Wyo.—State v. Argeros, 212 P. 766, 
29 Wyo. 278. 

22. Ark.—Jackson v. State, 293 S.W. 
2d 699, 226 Ark. 731—Christian v. 
State, 295 S.W. 368, 174 Ark. 357. 

Idaho.—State v. Campbell, 219 P.2d 
956, 70 Idaho 408. 

Tex.—Ortiz v. State, 224 S.W.2d 883, 
154 Tex.Cr. 52—Houston v. State, 
16 S.W.2d 119, 112 Tex.Cr. 261. 

23. Tex.—Grissom v. State, 43 S.W. 
2d 580, 119 Tex.Cr. 494. 

24. Ala.—Catrett v. State, 146 So. 
287, 25 Ala.App. 334. 

Ky.—Fleming v. Commonwealth, 144 
S.W.2d 220, 284 Ky. 209. 

25. U.S.—'U. S. v. Abel, C.A.N.Y., 258 
F.2d 485, affirmed Abel v. U. S., 80 
S.Ct. 683, 362 U.S. 217, 4 L.Ed.2d 
668 . 

Cal.—People v. French, 87 P.2d 1014, 
12 C.2d 720. 

People v. Gibson, 325 P.2d 500, 
160 C.A.2d 535. 

D.C.—U. S. v. Jaffe, D.C., 98 F.Supp. 
191. 

Ga.—Handy v. State, 161 S.E. 368, 
44 Ga.App. 310. 

Ill—People v. Witt, 164 N.E. 682, 333 
Ill. 258. 

Ky.—Sanford v. Commonwealth, 280 
S.W. 106, 212 Ky. 758. 

La.—State v. Dunn, 109 So. 56, 161 
La. 532, error dismissed Dunn v. 
State of Louisiana, 47 S.Ct. 344, 
273 U.S. 656, 744, 71 L.Ed. 825. 
Miss.—Commonwealth v. Levine, 181 
N.E. 851, 280 Miss. 83. 

N.C.—State v. Gavin, 59 S.E.2d 823, 
232 N.C. 323. 

Okl.—John v. State, 151 P.2d 808, 79 
Okl.Cr. 50. 

Tex.—Duncan v. State, 146 S.W.2d 
749, 140 Tex.Cr. 606. 

Wash.—State v. Low, 74 P.2d 458, 
192 Wash. 631. 

Navy press release 
U.S.—Iva Ikuko Toguri D’AQLuino v. 
U. S., C.A.Cal., 192 F.2d 338, cer¬ 
tiorari denied 72 S.Ct. 772, 343 U.S. 
935, 96 L.Ed. 1343, rehearing denied 
72 S.Ct. 1053, 343 U.S. 958, 96 L.Ed. 
1358, rehearing denied 73 S.Ct. 786, 
345 U.S. 931, 97 L.Ed. 1361, and re¬ 
hearing denied, C.A., 203 F.2d 390. 

26. N.C.—State v. Reid, 101 S.E. 104. 
178 N.C. 745. 
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auditors’ reports, 27 income tax returns, 28 petitions 
to municipal councils, 29 labels or writings on pack¬ 
ages, 30 physicians’ certificates, statements, or re¬ 
ports, 30 - 5 and to telephone directories. 30 * 10 

On the other hand, the rule, discussed supra § 
718, that evidence offered merely to prove the fact 
that a certain utterance was made or delivered, or 
of explaining subsequent conduct of persons having 
knowledge thereof, is not inadmissible as hearsay 
applies to written statements such as appraiser’s re¬ 
ports, 31 records, 32 drafts, 33 insurance policies, 34 
letters, 35 memoranda, 36 powers of attorney, 37 and 
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newspaper articles; 38 and written statements hav¬ 
ing probative value as to conduct are not inadmissi¬ 
ble as hearsay. 39 Oral testimony of a person who 
had searched an entire group of entries or records 
that a specific entry does not exist is primary evi¬ 
dence of a state of facts and not hearsay. 39 - 5 

Certain types of written statements are admissible 
as evidence of the matters asserted, notwithstand¬ 
ing the general rule excluding hearsay, upon com¬ 
pliance with rules for the admission of documentary 
evidence, discussed generally infra §§ 844-857; 
writings which may be so admissible include book 
entries and records, 40 and likewise include such 


27. U.S.—Paddock v. U. S., C.C.A. 
Ariz., 79 F.2d 872—Norcott v. U. 
S., C.C.A.I11., 65 F.2d 913, certiorari 
denied U. S. v. Norcott, 54 S.Ct. 
130, 290 U.S. 694, 78 L.Ed. 597, 
U. S. v. Bennett, 54 S.Ct. 130, 290 
U.S. 694, 78 L.Ed. 597, U. S. v. Pack¬ 
er, 54 S.Ct. 130, 290 U.S. 694, 78 
L.Ed. 597, U. S. v. Carroll, 54 S.Ct. 
130, 290 U.S. 694, 78 L.Ed. 597, 
and U. S. v. Needham, 54 S.Ct. 130, 
290 U.S. 694, 78 L.Ed. 597. 

Ala.—Garner v. State, 158 So. 543, 
26 Ala.App. 246, certiorari denied 
158 So. 546, 229 Ala. 600. 

Okl.—Jones v. State, 282 P. 892, 45 
Okl.Cr. 246. 

Auditor’s summary of receipts and 
disbursements 

Or.—State v. Monk, 260 P.2d 474, 199 
Or. 165. 

28. U.S.—Greenbaum v. U. S., C.C.A. 
Ariz., 80 F.2d 113. 

U. S. v. Stoehr, D.C.Pa., 100 F. 
Supp. 143, affirmed, C.A., 196 F.2d 
276, 33 A.L.R.2d 836, certiorari de¬ 
nied Stoehr v. U. S., 73 S.Ct. 28, 
844 U.S. 826, 97 L.Ed. 643. 

29. La.—City of New Orleans v. 
Griffin, 86 So. 554, 147 La. 1089. 

30. Cal.—People v. McClain 33 P.2d 
710, 2 C.A.2d, Supp., 751. 

Okl.—Bindrum v. State, 228 P. 168, 
27 Okl.Cr. 372. 

Inspector’s statement 

Liquor inspector’s statement, which 
was written on label of bottle con¬ 
taining: beer purchased by inspector 
from accused, who was charged with 
unlawful sale of beer in a dry area, 
and which described where beer was 
purchased, from whom, and by whom, 
it was purchased, but which was 
written out of the presence of accus¬ 
ed constituted hearsay. 

Tex.—Powdrill v. State, 266 S.W.2d 
879, 159 Tex.Cr. 618. 

30.5 Cal.—People v. Sherman, 293 P. 

2d 809, 139 C.A.2d 429. 

N.J.—Sharkey v. Wilkinson, 43 A.2d 
679, 133 N.J.Law 176—Kruttschnitt 
v. Hagaman, 25 A.2d 200, 128 N.J. 
Law 246. 


30.10 Okl.—Barnett v. State, 232 P. 
2d 660, 94 Okl.Cr. 180—Seay v. 
State, 228 P.2d 665, 93 Okl.Cr. 372. 

31. Ga.—Manley v. State, 144 S.E. 
170, 166 Ga. 563, reversed on other 
grounds 49 S.Ct. 215, 279 U.S. 1, 
73 L.Ed. 575. 

32. Ga.—Manley v. State, supra. 
Telephone tolls 

U.S.—Dolff v. U. S., C.C.A.Ill., 61 F. 
2d 881, certiorari denied 53 S.Ct. 
797, 289 U.S. 763, 77 L.Ed. 1506. 

33. Ill.—People v. Cowgill, 16 6 N.E 
535, 334 Ill. 635. 

34. Ga.—Mitchell v. State, 109 S.E. 
357, 152 Ga. 375. 

35. U.S.—Metzler v. U. S., C.C.A.Cal., 
64 F.2d 203. 

La.—State v. Hamlet, 52 So.2d 852, 
219 La. 278. 

Mich.—People v. Jones, 292 N.W. 350, 
293 Mich. 409. 

16 C.J. p 624 note 28. 

Carbon copies 

La.—State v. O’Day, 185 So. 290. 191 
La. 380. 

Writer as witness 

Letter written by accused's daugh¬ 
ter to her mother wherein daughter 
referred to accused’s threats to kill 
daughter if she revealed accused’s 
acts was properly admitted where 
daughter was produced to testify and 
to be cross-examined. 

La.—State v. Willie, 198 So. 897, 196 
La. 181. 

36. Wash.—State v. Hart, 175 P.2d 
944, 26 Wash.2d 776, appeal dis¬ 
missed and certiorari denied 68 S. 
Ct. 78, 332 U.S. 750, 92 L.Ed. 337- 
State v. Orcutt, 212 P. 1066, 123 
Wash. 651. 

37. U.S.—Brolaski v. U. S. f C.C.A. 
Cal., 279 F. 1, certiorari denied 42 
S.Ct. 381, 258 U.S. 625, 66 L.Ed. 797, 
and Newton v. U. S., 42 S.Ct. 589, 
259 U.S. 586, 66 L.Ed. 1076. 

38. U.S.—Bergera v. U. S., C.C.A 
Utah, 297 F. 102. 

Cal.—People v. French, 87 P.2d 1014, 
12 C.2d 720. 

D.C.—U. S. v. Jaffe, D.C., 98 F.Supp 
191. ‘ ; 


Wash.—State v. Low, 74 P.2d 458 
192 Wash. 631. 

39. Cal.—People v. Reimringer, 253 
P.2d 756, 116 C.A.2d 332—People v. 
Pearson, 244 P.2d 35, 111 C.A.2d 
9. 

Mich.—People v. De Lano, 28 N.W.2d 
909, 318 Mich. 557, certiorari de¬ 
nied 68 S.Ct. 1082, 334 U.S. 818, 92 
L.Ed. 1748. 

N.Y.—People v. Hines, 29 N.E.2d 483 
284 N.Y. 93. 

Betting slips 

N.J.—State v. Schuler, 100 A.2d 555, 
28 N.J.Super. 275. 

Information posted in an exchange, 

as showing method of business. 

Mass.—Commonwealth v. Dyer, 138 
N.E. 296, 243 Mass. 472, certiorari 
denied Dyer v. Commonwealth of 
Massachusetts, 43 S.Ct. 700, 262 U. 
S. 751, 67 L.Ed. 1214. 

Record of suit for alimony and in¬ 
junction 

Ga.—Thompson v. State, 11 S.E.2d 
795, 191 Ga. 222. 

39.5 Kan.—State v. Phillips, 259 P. 
2d 185, 175 Kan. 50. 

Absenoe of record of pistol permit 

D.C.—Bussie v. U. S., Mun.App., 81 
A.2d 247. 

40. U.S.—Yalli v. U. S., C.C.A.Mass., 
94 F.2d 687, certiorari dismissed 58 
S.Ct. 1053, 304 U.S. 586, 82 L.Ed. 
1547—Tank v. U. S., C.C.A.Wis., 8 
F.2d 697—Petersen v. U. S., C.C.A. 
Hawaii, 287 F. 17. 

Fla.—Royal v. State, 170 So. 450, 127 
Fla. 320. 

Pa.—Commonwealth v. Grotzner, 189 
A. 495, 125 Pa.Super. 305. 

Tenn.—Bolden v. State, 203 S.W. 755, 
140 Tenn. 118. 

Tex.—West v. State, 116 S.W.2d 726, 
134 Tex.Cr. 565—Long v. State, 48 
S.W.2d 632, 120 Tex.Cr. 373—Mc¬ 
Coy v. State, 294 S.W. 573, 106 
Tex.Cr. 593. 

Records of bank account 

Ga.—Barbour v. State, 18 S.E.2d 40, 
66 Ga.App. 498. 

Laundry ticket 

U.S.—Backun v. U. S., C.C.A.N.C., 112 
F.2d 635. 
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other writings as checks, 40 - 5 findings of fact 
in judicial or semijudicial proceedings, 41 maps, 42 
memoranda, 43 newspaper reports, 43 - 5 steamship 
manifests, 43 - 10 quotation sheets of an exchange, 44 
and labels or writings on containers or packages. 45 

The fact that accused had no part in transactions 
summarized in exhibits sought to be introduced may 
raise a question of relevancy but is a matter of in¬ 
difference as far as the hearsay rule is con¬ 
cerned. 45 - 5 Particular writings may be rendered 
admissible by virtue of statutory enactment, notwith¬ 
standing they violate the hearsay rule. 45 - 10 The 
admissibility of an entry in a family Bible has been 
said to be governed by the same rules as apply 
to other memoranda. 46 


The admissibility of particular types of written 
statements as proof of particular matters is dis¬ 
cussed infra §§ 722-729. 

Machine tabulations or computations are in some 
instances not inadmissible as hearsay. 47 

Refreshment of recollection. Testimony is not in¬ 
admissible as hearsay because the witness is permit¬ 
ted to refresh his recollection from a writing itself 
inadmissible. 48 

A tape recording of a conversation between the 
witness and others may be admissible as against the 
objection of hearsay. 48 - 5 

Writings unknown to witness. The character 49 


Folioe evidence book 

La.—State v. Graffam, 13 So.2d 249, 
202 La. 8G9. 

Work sheets 

(1) Internal revenue agents’ work¬ 
sheet which was introduced by gov¬ 
ernment as secondary evidence of 
records of corporation’s customer was 
not hearsay due to failure of two in¬ 
ternal revenue agents who had a part 
in original preparation to testify, in¬ 
asmuch as agent who did testify had 
transcribed a good part of the figures 
and information on the exhibit from 
customer’s records and books and had 
verified the work of the other two 
as ents 

U.S.—TJ. S. v. Mack, C.A.I11., 249 F. 
2d 321, certiorari denied Mack v. U. 
S., 78 S.Ct. 704, 356 U.S. 920, 2 L. 
Ed.2d 715. 

(2) It has been held, however, that 
work sheets prepared by deputy col¬ 
lector of internal revenue, who died 
after preparation, and which were in¬ 
troduced, without his testimony, in 
income tax evasion prosecution, were 
hearsay in so far as they tended to 
indicate existence of the records and 
checks on which they were based, 
and as to the amounts and classifica¬ 
tions of these checks and records. 
U.S.—Hartzog v. U. S., C.A.S.C., 217 

F.2d 706. 

40.5 Wash.—State v. Emmanuel, 259 
P.2d 845, 42 Wash.2d 799. 

41. U.S.—Tank v. U. S., C.C.A.Wis., 
8 F.2d 697. 

Affidavit of publication 

(1) Where affidavit to show that 
county was a dry area was a minute 
of the commissioners’ court, a court 
of general jurisdiction, it was admis¬ 
sible as such to prove facts stated 
therein as against objection of hear¬ 
say. 

Tex.—Cook v. State, 176 S.W.2d 941, 
146 Tex.Cr. 523. 

(2) Accordingly, affidavit of news¬ 
paper editor that in a certain year 
order of commissioners’ court declar¬ 
ing result of prohibition election had 


been published in editor’s newspaper 
for four successive weeks was ad¬ 
missible to show publication of or¬ 
der putting local option into effect. 
Tex.—Clark v. State, 248 S.W.2d 741, 
157 Tex.Cr. 319. 

(3) In an earlier case, however, 
such an ex parte affidavit was held 
inadmissible as hearsay. 

Tex.—Ray v. State, 137 S.W.2d 1031, 
138 Tex.Cr. 553. 

42. U.S.—Bost v. U. S., C.C.A.Cal., 
103 F.2d 717. 

La.—State v. Avery, 145 So. 535, 170 
La. 264. 

43. U.S.—U. S. v. General Motors 
Corp., C.C.A.Ind., 121 F.2d 376, cer¬ 
tiorari denied General Motors 
Corp. v. U. S., 62 S.Ct. 105, 314 U.S. 
618, 86 L.Ed. 497, rehearing denied 
62 S.Ct. 178, 314 U.S. 710, 86 L.Ed. 
566. 

Ariz.—Kinsey v. State, 65 P.2d 1141, 
49 Ariz. 201. 

Cal.—People v. Bowles, 280 P. 184, 
100 C.A. 464. 

43.5 Testimony of editor 

In prosecution for violating local 
option law, testimony of newspaper 
editor who produced alleged original 
flies of newspaper showing publica¬ 
tion of orders relative to local option 
election was not objectionable as 
hearsay even though witness was not 
the editor at time of publication and 
had not at all times had charge of 
the flies. 

Tex.—Dabney v. State, 146 S.W.2d 
1000, 141 Tex.Cr. 16. 

43.10 N.J.—State v. Doto, 109 A.2d 
9, 16 N.J. 397, certiorari denied Do¬ 
to v. State of New Jersey, 75 S.Ct. 
601, 349 U.S. 912, 99 L.Ed. 1247. 

44. U.S.—Coplin v. U. S., C.C.A. 
Wash., 88 F.2d 652, certiorari de¬ 
nied 57 S.Ct. 929, 301 U.S. 703, 81 
L.Ed. 1357. 

State of market 

Generally, state of market in se¬ 
curities or commodities may be 
proved by reports or Quotations in 
newspapers and trade journals. 
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U.S.—Wolcher v. U. S., C.A.Cal., 200 
F.2d 493. 

45. Ala.—Kennedy v. State, 62 So. 
49, 182 Ala. 10. 

Tex.—Dixon v. State, 262 S.W.2d 488, 
159 Tex.Cr. 258. 

16 C.J. p 624 note 27. 

Nature or contents 

Inscription designedly placed on 
bottles, boxes, or other packages, in 
the ordinary way, for obvious pur¬ 
pose of indicating their nature or 
contents may, in general, be regard¬ 
ed as competent evidence thereof, at 
least against those who have such 
objects in their possession or who 
dispense them to others. 

Ind.—Sneed v. State, 130 N.E.2d 32, 
235 Ind. 198, certiorari denied 77 
S.Ct. 85, 352 U.S. 858, 1 L.Ed.2d 
66 . 

45.5 U.S.—Papadakis v. U. S., C.A. 
Cal., 208 F.2d 945. 

45.10 Ark.—-Nail v. State, 328 S.W. 
2d 836. 

Certificate of examination of speed¬ 
ometer 

Pa.—Commonwealth v. Schumann, 87 
Pa.Dist. & Co. 477, 46 Berks Co. 
107. 

46. W.Va.—State v. Adkins, 146 S. 
E. 732, 106 W.Va. 658. 

47. N.T.—People v. Martindale, 162 
N.Y.S.2d 806, 6 Misc.2d 85. 

Adding machine tape 

Ky.—Rogers v. Commonwealth, 94 S. 

W.2d 661, 264 Ky. 220. 

Speedometer readings 
Tex.—White v. State, 198 S.W. 964. 
82 Tex.Cr. 274. 

48 . u.S.—Chadick v. U. S., 77 F.2d 
961, certiorari denied 56 S.Ct. 126, 
296 U.S. 609, 80 L.Ed. 432—Tank v. 
U. S., C.C.A.Wis., 8 F.2d 697. 

Tex.—Black v. State, 13 S.W.2d 100, 
111 Tex.Cr. 372. 

48.5 La.—State v. Melerine, 109 So. 
2d 471, 236 La. 930—State v. Meler¬ 
ine, 109 So.2d 454, 236 La. 881. 

49. U.S.—U. S. v. Quick, C.C.A.N.J., 
128 F.2d 832. 
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or contents 60 of a writing may not be testified to 
ordinarily by a person not having personal knowl¬ 
edge thereof. 

§ 720. Statements Made through Interpreter 

Evidence in a criminal trial Is not rendered hearsay 
because received through a sworn interpreter; and in 
some, but not other, Jurisdictions testimony as to a 
statement made to the witness through an Interpreter 
is not inadmissible as hearsay. 

Library References 

Criminal Law <®»419(7). 

Ordinarily, the fact that evidence in a criminal 
trial is received through an interpreter does not 
render it hearsay, 61 provided the interpreter is 
sworn. 62 Likewise in some jurisdictions the testi¬ 
mony of a witness as to a statement made by anoth¬ 
er person is not inadmissible under the hearsay rule 
although he understood it, not as originally given, 
but as translated by an interpreter, 53 provided the 
interpreter is sworn, 64 but in other jurisdictions such 
statements are excluded as hearsay, 56 at least where 
the interpreter was not under oath. 66 - 5 Where ex¬ 
trajudicial declarations in a foreign language were 
understood by the witness as originally given, his 
testimony with regard thereto is not inadmissible 
because as through an interpreter. 56 
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§ 721. Proof of Particular Matters 

The application of the hearsay rule to various 
types of evidence offered as proof of particular mat- 
ters is considered infra §§ 722-729. 

§ 722. - Age and Pedigree 

a. Age 

b. Pedigree 

a. Age 

Some types of hearsay evidence are admissible to 
prove age, such as a person's extrajudicial declarations 
as to his own age, declarations of a deceased or unavail¬ 
able relative, or family history, but age may not be proved 
by general opinion, or reputation, or, as a rule, by in¬ 
formation from living persons. Written statements are- 
excluded ordinarily, although writings such as an official 
birth certificate or an entry in a family Bible may be 
admissible. 

In a criminal case, age is provable by some types 
of evidence which is hearsay in nature. 57 Thus a 
witness may testify as to his own age, although his 
information on that point is necessarily derived in 
part at least from the statements of others, 58 and a 
person’s extrajudicial declarations as to his own 


Porgery 

Ky.—Anderson v. Commonwealth, 
265 S.W. 824, 205 Ky. 369. 

Original waybills 

Ala.—Leverett v. State, 93 So. 347, 
18 Ala.App. 578. 

Correctness of copy of Insurance pol¬ 
icy 

Ga.—Hargrave v. State, 29 S.E.2d 428, 
70 Ga.App. 648. 

50. La.—State v. Harris, 90 So. 574, 
150 La. 214. 

better 

Testimony as to contents of de¬ 
stroyed letter by witnesses who have 
not personally read it is inadmissible 
as hearsay. 

Pa.—Commonwealth v. Steadman, 40 
A.2d 96, 156 Pa.Super. 312. 

51. Iowa.—State v. Powers, 164 N. 
W. 856, 181 Iowa 452. 

La.—State v. Hamilton, 8 So. 304, 42 
La.Ann. 1204. 

Miss.—Sanders v. State, 116 So. 433, 
150 Miss. 296—Bugg v. Town of 
Houlka, 84 So. 387, 122 Miss. 400, 
9 A.L.R.. 480. 

52. N.T.—People v. Fisher, 169 N.Y. 
S. 729, 182 App.Div. 301, reversed 
on other grounds 119 N.E. 845, 223 
N.Y. 469, motion denied 120 N.E. 
811, 224 N.Y. 566. 

53. U.S.—Heskett v. U. S., C.C.A. 
Cal., 58 F.2d 897, certiorari denied 
53 S.Ct. 89, 287 U.S. 643, 77 L.Ed. 
566. 


Okl.—Blanck v. State, 169 P. 1130, 14 
Okl.Cr. 339. 

16 C.J. p 625 note 31. 

In Texas 

(1) Text rule has apparently been 
followed. 

Tex.—Burkhalter v. State, 247 S.W. 
539, 93 Tex.Cr. 504. 

(2) It has also been held, however, 
that testimony, the substance of 
which has been relayed to a witness 
by an interpreter, is inadmissible as 
hearsay. 

Tex.—Turner v. State, 232 S.W. 801, 
89 Tex.Cr. 615—Funk v. State, 208 
S.W. 509, 84 Tex.Cr. 402. 

(3) Admission of statements made 
by accused to district attorney 
through interpreter who translated 
statement from Spanish into English 
was not error, notwithstanding in¬ 
terpreter did not testify that he prop¬ 
erly interpreted statement and that 
district attorney who wrote state¬ 
ment did not understand Spanish, 
where another witness testified that 
before accused signed statement, it 
was read over to him by an interpret¬ 
er in Spanish and that it was read 
correctly. 

Tex.—Cantu v. State, 135 S.W.2d 705, 
141 Tex.Cr. 99, certiorari denied 
Cantu v. State of Texas, 61 S.Ct. 
617, 312 U.S. 689, 85 L.Ed. 1126. 

54. N.Y.—People v. Chin Sing, 152 
N.E. 248, 242 N.Y. 419—People v. 
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Randazzio, 87 N.E. 112, 194 N.Y. 
147. 

Tex.—Mares v. State, 158 S.W. 1130, 
71 Tex.Cr. 303. 

Evidence on former trial 
Pa.—Commonwealth v. Brown, 66 Pa. 
Super. 519. 

55. Ariz.—Indian Fred v. State, 282 
P. 930, 36 Ariz. 48. 

Cal.—People v. Jaramillo, 30 P.2d 
427, 137 C.A. 232. 

Neb.—Corpus Juris Secuudum cited 
in Garcia v. State, 68 N.W.2d 151, 
159, 159 Neb. 571. 

16 C.J. p 625 note 30. 

Confession 

Philippine.—U. S. v. Chu Chio, 8 
Philippine 269, 5 OfC.Gaz. 446. 

55.5 Neb.—Garcia v. State, 68 N.W. 
2d 151, 159 Neb. 571. 

56. Tex.—Leal v. State, 291 S.W. 
226, 106 Tex.Cr. 68. 

57. Ky.—Powell v. Commonwealth, 
68 S.W.2d 754, 253 Ky. 68. 

58. U.S.—McGregor v. U. S., C.A. 
Md., 206 F.2d 583—Antelope v. U. 
S., C.A.Wyo., 185 F.2d 174. 

Ariz.—Dutzler v. State, 19 P.2d 326, 
41 Ariz. 436. 

Ark.—Tugg v. State, 174 S.W.2d 374, 
206 Ark. 161. 

Cal.—People v. Ellis, 274 P. 353, 206 
C. 353. 

People v. Murray, 204 P.2d 624, 
91 C.A.2d 253—People v. Crown- 
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age have been held competent evidence thereof. 59 
Likewise, age may be proved by the declarations of 
a relative who is deceased or otherwise unavailable 
as a witness, 60 or as a matter of family history, by 
testimony of a member of the family; 61 but a wit¬ 
ness will not be permitted to testify to the age of 
another from general opinion 62 or reputation, 63 or, 
as a rule, from information received from persons 
who are not dead. 64 A witness may, of course, tes¬ 
tify as to his own knowledge of the age of another. 65 

Written statements . Under the rule excluding 
hearsay, age may not be proved by an entry in a 
school record or census, 66 the testimony of the per¬ 
son who made the record, 67 or the statement of the 
person whose age is in question as to entry in the 
record, 68 except where, under some authorities, the 
person from whom the information was obtained 
is deceased. 69 Also, the hearsay rule may preclude 
the proof of age by letters of guardianship, 70 a 
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clergyman’s record of baptism, 71 or by an unauthen- 
ticated document. 72 

A document such as an official birth certificate is 
admissible as evidence of age, at least where a 
statute so provides, notwithstanding the hearsay 
rule; 73 but a certificate of a state department of 
health not certifying to a record of birth as filed in 
such office but instead certifying that records in the 
office revealed that the person in question was born 
on a particular date is not technically admissible as 
proof of age. 73 - 5 An entry in a family Bible may 
be admissible to prove the age of a member of the 
family, 74 if, in some jurisdictions, the entrant or 
other relatives or members of the family who could 
testify to such age are dead or otherwise unavailable 
as witnesses. 75 Testimony as to the date of death 
inscribed on the tombstone of a person whose death 
occurred the same year as the birth of the person 


over, 92 P.2d 929, 34 C.A.2d 7— 
People v. Gourdin, 79 P.2d 782, 26 
C.A.2d 494—People v. Pribnow, 214 
P. 475, 61 C.A. 252—People v. El¬ 
gar, 178 P. 168, 39 C.A. 78. 

D.C.—Slaughter v. District of Colum¬ 
bia, Mun.App., 134 A.2d 338. 

Ga.—Stewart v. State, 33 S.E.2d 744, 
72 Ga.App. 308. 

Ill.—People v. Pennell, 145 N.E. 606, 
315 Ill. 124. 

Ind.—Hengstler v. State, 189 N.E. 
623, 207 Ind. 28. 

Ky.—Powell v. Commonwealth, 68 S. 

W.2d 754, 253 Ky. 68. 

N.J.—State v. Andoloro, 154 A. 819, 
108 N.J.Law 47—State v. Cala¬ 
brese, 124 A. 54, 99 N.J.Law 312, 
affirmed 126 A. 924, 100 N.J.Law 
412—State v. Girone, 103 A. 803, 91 
N.J.Law 498. 

Okl.—Lewis v. State, 263 P. 473, 39 
Okl.Cr. 119, modified on other 
grounds 269 P. 328, 40 Okl.Cr. 365 
—Day v. State, 232 P. 122, 29 Okl. 
Cr. 49. 

Tex.—Wooldridge v. State, 217 S.W. 
143, 86 Tex.Cr. 348—MIreles v. 

State, 204 S.W. 861, 83 Tex.Cr. 608. 
Wash.—Corpus Juris Secundum cited 
in State v. Thomas, 113 P.2d 73, 74, 
8 Wash.2d 573. 

W.Va.—State v. Spielman, 142 S.E. 

523, 105 W.Va. 370. 

16 C.J. p 625 note 37. 

Parents or family,reputation 

Age may be proved by testimony of 
a person whose age is in question al¬ 
though knowledge of that fact is de¬ 
rived from statements of parents or 
from family reputation. 

Okl.—Hancock v. State, 210 P.2d 372, 
90 Okl.Cr. 69. 

Information obtained from grandpar¬ 
ent 

Tex.—Costillo v. State, 182 S.W.2d 
718, 147 Tex.Cr. 494. 


Wards of juvenile court 

Text rule was held to apply to 
wards of the juvenile court who had 
lived away from home for a good 
many years before the trial, where 
each of them had access to the usual 
family sources of information. 

Wash.—State v. Thomas, 113 P.2d 73, 
8 Wash.2d 573. 

Disclosure of source of information 

A witness may testify as to his 
own age without disclosing the 
source of his information. 

S.D.—State v. Perkinson, 210 N.W. 
732, 50 S.D. 479. 

59. Tex.—Young v. State, 230 S.W. 
414, 89 Tex.Cr. 230. 

60. Ala.—Martin v. State, 81 So. 851, 
17 Ala.App. 73. 

Mo.—State v. Bowman, 213 S.W. 64, 
278 Mo. 492. 

61. Ala.—Riley v. State, 96 So. 599, 
209 Ala. 505. 

Fla.—Stone v. State, 71 So. 634, 71 
Fla. 514. 

Mo.—State v. Gulley, 199 S.W. 124, 
272 Mo. 484. 

62. Ala.—Goodwin v. State, 56 So. 
29, 1 Ala.App. 13 6. 

63. Tex.—Cowden v. State, 150 S.W. 
779, 68 Tex.Cr. 62. 

16 C.J. p 625 note 39. 

64. Ala.—Wilson v. State, 101 So. 
417, 20 Ala.App. 137, certiorari de¬ 
nied Ex parte Wilson, 101 So. 423, 
211 Ala. 613. 

Ky.—Baker v. Commonwealth, 211 S. 

W. 566, 184 Ky. 207. 

La.—State v. Larocca, 101 So. 868, 
157 La. 50, 36 A.L.R. 686. 

16 C.J. p 625 note 40. 
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65. La.—State v. Dierlamm, 180 So. 
135, 189 La. 544. 

N.J.—State v. Andoloro, 154 A. 819, 
108 N.J.Law 47. 

66 . Ala.—Black v. State, 136 So. 425, 
24 Ala.App. 433. 

N.Y.—People v. Lammes, 203 N.Y.S. 

736, 208 App.Div. 533. 

Tex.—Simpson v. State, 81 S.W. 320, 
46 Tex.Cr. 551. 

67. Mich.—People v. Dupree, 141 N. 
W. 672, 175 Mich. 632. 

Okl.—Diffey v. State, 135 P. 942, 10 
Okl.Cr. 190. 

16 C.J. p 625 note 42. 

68 . Tex.—Greene v. State, 273 S.W. 
853, 101 Tex.Cr. 52—Heitman v. 
State, 180 S.W. 701, 78 Tex.Cr. 349. 

69. Ky.—Duggins v. Commonwealth, 
290 S.W. 514, 217 Ky. 688. 

Tex.—Tinker v. State, 269 S.W. 778, 
99 Tex.Cr. 369—Adams v. State, 
252 S.W. 797, 95 Tex.Cr. 226. 

70. Ark.—Gray v. State, 188 S.W. 
820, 125 Ark. 272. 

71. La.—State v. Larocca, 101 So. 
868 , 157 La. 50, 36 A.L R. 686. 

72. Va.—Dotson v. Commonwealth, 
196 S.E. 623, 170 Va. 630. 

73. Tex.—Medlin v. State, 29 S.W.2d 
752, 115 Tex.Cr. 115. 

73.5 Utah.—State v. Estrada, 227 P. 
2d 247, 119 Utah 339. 

74. Ala.—Brown v. State, 24 So.2d 
223, 247 Ala. 288. 

Cal.—People v. Slater, 51 P. 957, 119 
C. 620. 

75. Mo.—State v. Bowman, 213 S.W. 
64, 278 Mo. 492. 

N.Y.—People v, Sheppard, 44 Hun 
565. 
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whose age is in question has been held admissible 
as evidence of the date of such birth. 76 

b. Pedigree 

Some kinds of hearsay evidence may be used to prove 
pedigree, including the facts of birth, marriage, and 
death, and the times thereof; and such proof may consist 
of declarations by a deceased relative or member of the 
family, or family repute, but not general reputation or 
rumor, or ordinarily, extrajudicial declarations of living 
persons. An official birth or pedigree certificate may be 
admissible as evidence of pedigree. 

As a rule, pedigree, which includes the facts of 
birth, marriage, and death, and the times when such 
events happened, 77 but which does not include the 
fact of insanity, 78 may be proved by some kinds of 
hearsay evidence. 79 Thus it may be proved by hear¬ 
say consisting of declarations made by a deceased 
relative or member of the family; 80 but the pedigree 
of a deceased person has been held not provable 
by his own declarations. 8 ^ Members of the family 
may testify to relationship as a matter of family re¬ 
pute. 82 

According to some authority, pedigree cannot be 
proved by hearsay consisting of general reputation 


or rumor in the neighborhood, 83 but it has apparent¬ 
ly been held that such evidence may be introduced 
to establish marriage, particularly where the mar¬ 
riage was not denied. 83 - 5 Ordinarily, evidence of 
the extrajudicial declaration of a person who is still 
living may not be admitted to prove pedigree. 84 A 
witness may, of course, testify as to his own knowl¬ 
edge of matters of pedigree or relationship. 85 

Certificates. An official birth certificate may be 
admissible, at least where a statute so provides, as 
evidence of the facts of birth therein stated, 86 and 
a pedigree certificate may be admissible, notwith¬ 
standing the hearsay rule, to prove the pedigree of 
an animal. 87 

§ 723. - Name 

The hearsay rule does not render inadmissible evi¬ 
dence of the name by which a person or place is known; 
but neither a person’s true or assumed name, nor the 
fact of assuming a name, is provable by a third person’s 
statement to the witness, or, ordinarily, by a writing. 

The hearsay rule ordinarily does not exclude evi¬ 
dence of the name by which a person 88 or place 89 


76. Ala.—Boyett v. State, 30 So. 475, 
130 Ala. 77, 89 Am.S.R. 19. 

77 . NY.—People v. Koerner, 48 N.E. 
730, 154 NY. 355. 

Tex.—Rowan v. State, 124 S.W. 668 , 
57 Tex.Cr. 625, 136 Am.S.R. 1005. 
Utah.—State v. Barlow, 335 P.2d 629, 

8 Utah 2d 396. 

Tima of death 

Ky.—Niece v. Commonwealth, 212 S. 
W.2d 291, 307 Ky. 760. 

78. N.Y.—People v. Koerner, 48 N.E. 
730, 154 N.Y. 355. 

79 . Ala.—Jarvis v. Stale, 126 So. 
127, 220 Ala. 501. 

Proof authorized by statute 

The Vital Statistics Act, now a 
part of the code, did not repeal codal 
provision that pedigree may be prov¬ 
ed by declarations of deceased per¬ 
sons related by blood or marriage, 
or by general repute in the family, or 
by genealogies, inscriptions, family 
trees, and similar evidence. 

Ga.—Stewart v. State, 33 S.E.2d 744, 
72 Ga.App. 308. 

80. Ala.—Reed v. State, 92 So. 511, 
18 Ala.App. 353. 

N.J.—State v. Doto, 109 A.2d 9, 16 
N.J. 397, certiorari denied Doto v. 
State of New Jersey, 75 S.Ct. 601, 
349 U.S. 912, 99 L.Ed. 1247. 

Tex.—Duncan v. State, 280 S.W. 216, 
103 Tex.Cr. 293. 

16 C.J. P 625 note 34. 

81. Ga.—Wilson v. State, 160 S.E. 
319, 173 Ga. 275. 


82. Ga.—Garrett v. State, 48 S.E.2d 
377, 203 Ga. 756—Wilson v. State, 
160 S.E. 319, 173 Ga. 275. 

Tex.—Duncan v. State, 280 S.W. 216, 
103 Tex.Cr. 293—Lloyd v. State, 279 
S.W. 843, 103 Tex.Cr. 31. 

Buie defined and limited 

General repute in a family as to 
pedigree means declarations, family 
history and tradition handed down 
by deceased members ante litem mo- 
tam; and, to be admissible, declar¬ 
ant’s unavailability must be shown. 
Ala.—Jarvis v. State, 126 So. 127, 
220 Ala. 501. 

Declaration, of ohild that accused 
was her father was admissible as a 
declaration as to pedigree, or family 
history, indicating child’s own idea 
as to her family relationship, which 
is a well-recognized exception to the 
hearsay rule. 

Utah.—State v. Barlow, 335 P.2d 629, 
8 Utah 2d 396. 

83. Ala.—Elder v. State, 26 So. 213, 
123 Ala. 35. 

Ga.—Wynn v. State, 183 S.E. 923, 181 
Ga, 660—Wilson v. State, 160 S.E. 
319, 173 Ga. 275. 

N.C.—State v. Jeffreys, 134 S.E. 425, 
192 N.C. 189. 

83.5 Tex.—Howell v. State, 152 S.W. 
2d 341, 142 Tex.Cr. 191. 

84. Ala.—Palmer v. State, 51 So. 
358, 165 Ala. 129. 

Wilson v. State, 101 So. 417, 20 
Ala.App. 137, certiorari denied Ex 
parte Wilson, 101 So. 423, 211 Ala. 
613. 


Cal.—People v. Kelly, 90 P.2d 605, 32 
C.A.2d 624. 

Tex.—Curtis v. State, 284 S.W. 950, 
104 Tex.Cr. 473. 

16 C.J. p 625 note 36. 

85. Ga.—Wilson v. State, 160 S.E. 
319, 173 Ga. 275. 

Pedigree of animal 

Ky.—Daugherty v. Commonwealth, 
168 S.W.2d 564, 293 Ky. 147—Bul¬ 
lock v. Commonwealth, 60 S.W.2d 
108, 249 Ky. 1, 94 A.L.R. 407. 

86 . La.—State v. Dierlamm, 180 So. 
135, 189 La. 544. 

87. Ky.—Daugherty v. Common¬ 
wealth, 168 S.W.2d 564, 293 Ky. 147 
—Bullock v. Commonwealth, 60 S. 
W.2d 108, 249 Ky. 1, 94 A.L.R. 407. 

88 . Fla.—Hicks v. State, 78 So. 270„ 
75 Fla. 811. 

Mo.—State v. Pitchford, 324 S.W.2d' 
684—State v. Francies, 295 S.W.2d 
8 —State v. Deppe, 286 S.W.2d 776. 
Tex.—Weems v. State, 185 S.W.2d 
431, 148 Tex.Cr. 154. 

Wash.—State v. Siverly, 248 P. 69, 
140 Wash. 58. 

16 C.J. p 625 note 44. 

True and abbreviated name 

A person may be permitted to tes¬ 
tify as to his real name, but that he 
is commonly known by a certain ab¬ 
breviated name. 

Tex.—Simms v. State, 24 S.W.2d 39, 
114 Tex.Cr. 51. 

89. Ga.—Borders v. Macon, 89 S.E. 
451, 18 Ga.App. 333. 
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is known; but neither the true 90 nor an assumed 91 
name of a person, nor the fact that he has assumed 
a name, 92 may be proved by the testimony of a wit¬ 
ness as to what a third person has told him or, ordi¬ 
narily, by a writing. Testimony as to the signifi¬ 
cance of the insertion of a name in a writing has 
been held incompetent as hearsay. 93 Testimony as 
to the use of a certain name in radio broadcasts is 
inadmissible as hearsay where it did not appear 
that the witness had heard any of the broadcasts. 93 * 5 

§ 724. - Insanity 

Insanity may not be proved or disproved by hear¬ 
say or reputation; but information received by the 
accused is admissible to show unsoundness of mind re¬ 
sulting therefrom, and statements indicating the declar¬ 
ant's insanity are admissible as evidence thereof. 

As a general rule, neither hearsay nor reputation 


is admissible to prove or to disprove insanity. 94 The 
rule is frequently applied where it is sought to prove 
or to disprove the insanity of accused 95 or of a mem¬ 
ber of his family. 96 However, where accused de¬ 
fends on the ground of unsoundness of mind caused 
by information received by him, evidence of the in¬ 
formation, although hearsay, is admissible, 97 and 
statements indicating the insanity of the declarant 
are admissible as evidence thereof. 98 

The hearsay rule is not violated where the testi¬ 
mony concerning sanity or insanity is within the per¬ 
sonal knowledge of the person testifying. 98 * 5 A 
psychiatrist may testify as to statements made to 
him by accused where the testimony is not offered 
as proof of facts asserted but merely as circum¬ 
stantial indications of accused’s state of mind as a 
foundation for the witness’ findings. 98 * 10 In some 


Street 

N.J.—State v. Stephan, 194 A. 273, 
118 N.J.Law 692. 

90. Ala.—Stallworth v. State, 41 So. 
184, 146 Ala. 8. 

Okl.—Rousek v. State, 228 P.2d 668, 
93 Okl.Cr. 366. 

Tex.—Corpus Juris quoted in Light- 
foot v. State, Tex.Cr., 58 S.W.2d 81, 
84. 

91. Ala.—Stallworth v. State, 41 So. 
184, 146 Ala. 8. 

92. Tex.—Nichols v. State, 238 S.W. 
232, 91 Tex.Cr. 277. 

16 C.J. p 625 note 48. 

93. U.S.—Shama v. U. S., C.C.A. 
Iowa, 94 F.2d 1, certiorari denied 58 
S.Ct. 1037, 304 U.S. 668, 82 L.Ed. 
1533. 

93.5 U.S.—Iva Ikuko Toguri D’Aqui¬ 
no v. U. S., C.A.Cal., 192 F.2d 338, 
certiorari denied 72 S.Ct. 772, 343 
U.S. 935, 96 L.Ed. 1343, rehearing 
denied 72 S.Ct. 1053, 343 U.S. 958, 
96 L.Ed. 1358, rehearing denied 73 
S.Ct. 786, 345 U.S. 931, 97 L.Ed. 
1361, and rehearing denied, C.A., 
203 F.2d 390. 

94. Ala.—Jarvis v. State, 126 So. 
127, 220 Ala. 501. 

S.C.—State v. Livingston, 105 S.E.2d 
73, 233 S.C. 400. 

16 C.J. p 625 note 50. 

Mental condition 

Ga.—Wynes v. State, 185 S.E. 711, 
182 Ga. 434. 

Idiocy 

Tex.—Davis v. State, 272 S.W. 480, 
100 Tex.Cr. 617. 

95. U.S.—Frisone v. U. S., C.A.Cal., 
270 F.2d 401. 

Ala.—Dickinson v. State, 152 So. 29, 
228 Ala. 28. 

Ark.—Downs v. State, 330 S.W.2d 
281. 

La.—State v. Neu, 157 So. 105, 180 
La. 545. 


Mo.—Corpus Juris Secundum cited in 
State v. Cochran, 203 S.W.2d 707, 
713, 356 Mo. 778. 

Pa.—Commonwealth v. Torr, 169 A. 

238, 111 Pa.Super. 178. 

S.C.—State v. Livingston, 105 S.E.2d 
73, 233 S.C. 400. 

Tex.—Fisher v. State, 185 S.W.2d 567, 
148 Tex.Cr. 133. 

16 C.J. p 625 note 51. 

Particular types of statements 

(1) Asylum records. 

Tex.—Glover v. State, 69 S.W.2d 136, 
125 Tex.Cr. 605. 

(2) Certificate, or copy thereof, of 
discharge from army. 

Ariz.—Douglass v. State, 33 P.2d 
985, 44 Ariz. 84. 

Ky.—Hill v. Commonwealth, 23 S.W. 
2d 930, 232 Ky. 453. 

(3) Documents on which insanity 
judgments and commitments were 
based. 

Cal.—People v. Lee, 291 P. 887, 108 
C.A. 609. 

(4) Letters or communications 
from other persons. 

Ala.—Fondren v. State, 86 So. 71, 
204 Ala. 451. 

Cox v. State, 52 So.2d 826, 36 
Ala.App. 99. 

Cal.—People v. Norton, 31 P.2d 809, 
138 C.A. 70. 

Va.—Setliff v. Commonwealth, 173 S. 
E. 517, 162 Va. 805. 

(5) Oral declarations of other per¬ 
sons. 

Ala.—Smarr v. State, 68 So.2d 6, 260 
Ala. 30—Kilpatrick v. State, 104 
So. 656, 213 Ala. 358. 

Colo.—Sherrill v. People, 225 P. 840, 
75 Colo. 401—Baker v. People, 209 
P. 791, 72 Colo. 68. 

Pa.—Commonwealth v. Gibson, 119 A. 
403, 275 Pa. 338. 

(6) Reports of sanity commission. 
Okl.—Rice v. State, 158 P.2d 912, 80 

Okl.Cr. 277. 


Tex.—Apolinar v. State, 244 SW. 813, 
92 Tex.Cr. 583. 

(7) School report cards. 

Colo.—Sherrill v. People, supra. 

(8) Unverified report of physi¬ 
cians. 

Colo.—Bauman v. People, 274 P.2d 
591, 130 Colo. 248. 

Ill.—People v. Scott, 157 N.E. 247, 
326 Ill. 327. 

96. Cal.—People v. Marshall, 289 P. 
629, 209 C. 540. 

Mo.—State v. Tarwater, 239 S.W. 480, 
293 Mo. 273. 

16 C.J. p 625 note 52. 

Family history 

(1) A declaration of a member of 
the family is not admissible as fam¬ 
ily history in respect of the insanity 
of another member of the family. 

Mo.—State v. Tarwater, 239 SW. 480, 

293 Mo. 273. 

(2) Nor may a person not a mem¬ 
ber of the family testify to the in¬ 
sanity of a member thereof as a 
matter of family history. 

Ala.—Jarvis v. State, 126 So. 127, 220 
Ala. 501. 

97. Ill—People v. Moor, 189 N.E. 
318, 355 Ill. 393. 

16 C.J. p 625 note 53. 

98. Pa.—Commonwealth v. Williams, 
160 A. 602, 307 Pa. 134. 

Letters held admissible to show men¬ 
tal state of writer 

Nev.—Sollars v. State, 316 P.2d 917, 
73 Nev. 248, rehearing denied 319 
P.2d 139, 73 Nev. 343. 

98.5 Ark.—Downs v. State, 330 SW. 
2d 281. 

Opinion held not based on facts ob¬ 
tained from hearsay 
Colo.—Wymer v. People, 160 P.2d 987, 
114 Colo. 43. 

98.10 N.J.—State v. Lucas, 152 A.2d 
| 50, 30 N.J. 37. 
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circumstances, a report compiled from the findings of 
a number of physicians may be admissible on the 
issue of sanity, although testified to only by one 
of them. 98 - 15 

§ 725. - Identity 

Although there is divided opinion on the matter, as 
a rule, extrajudicial identifications are inadmissible as 
hearsay; and the general rule applies to testimony as to 
an identification by another person or by the witness 
from another’s description or information, but not to 
testimony as to the mere fact that another Identified, de¬ 
scribed, or pointed out something, or testimony as to the 
witness’ own knowledge. 


As a rule, extrajudicial identifications are inad¬ 
missible as hearsay. 99 There is, however, a marked 
division of opinion on the subject,"- 5 and some 
authorities permit evidence of this nature where the 
identification has been made in circumstances tend¬ 
ing to negative any unfairness or unreliability, and 
the person making the identification is subject to 
cross-examination at the trial. 1 

According to one line of authority, the testimony 
of a witness as to another person’s identification of 
a person, 2 or as to another person’s identification 


98.15 Report required by statute 

Ark.—Nail v. State, 328 S.W.2d 836. 
Res gestae 

Testimony of physician as to con¬ 
clusions of members of medical staff 
of hospital as to accused’s sanity was 
admissible as part of “res gestse,” 
where such conclusions were express¬ 
ed in staff's conferences and exam¬ 
inations of accused. 

Ala.—Grammer v. State, 196 So. 268, 
239 Ala. 633. 

99. Ark.—Trimble v. State, 302 S.W. 
2d 83, 227 Ark. 867—Gill v. State, 
108 S.W.2d 785, 194 Ark. 521—War¬ 
ren v. State, 146 S.W. 477, 103 Ark. 
165. 

Cal.—People v. James, 105 P.2d 947, 
40 C.A.2d 740. 

Mo.—State v. Baldwin, 297 S.W. 10, 
317 Mo. 759. 

Okl.—Alberty v. State, 97 P.2d 904, 
68 Okl.Cr. 246—Thompson v. State, 
268 P. 314, 40 Okl.Cr. 251. 

Or.—Corpus Juris Secundum cited in 
State v. Lanegan, 236 P.2d 438, 440, 
192 Or. 691. 

Certificate of death 
Where identity of person shot with 
person named as victim in indictment 
was at issue, information furnished 
by certificate of death of person nam¬ 
ed In indictment, which certificate 
showed that his death was produced 
by a gunshot wound to head, as to 
identity of deceased body with per¬ 
son named, was necessarily hearsay, 
and certificate was improperly ad¬ 
mitted. 

U.S.—Austin v. U. S., C.A.Tex., 208 P. 
2d 420. 

Photostat copies of pictures and fin. 
gerprints 

Iowa.—State v. Seales, 65 N.W.2d 
448, 245 Iowa 1074. 

99.5 Md.—Judy v. State, 146 A.2d 29, 
218 Md. 168. 

“It will be conceded that there is a 
marked division of authority as to 
the admissibility of evidence of ex¬ 
trajudicial identification in a trial in 
which the identity of the accused as 
the person guilty of a crime is in dis¬ 
pute. We prefer the reasoning of 
those courts which favor admissibili¬ 
ty. The rationale of their decisions 


is well stated in 4 Wigmore on Evi¬ 
dence (3d ed.) 208, § 1130. Wigmore 
points out that identification of an 
accused in the courtroom (judicial 
identification) is of little testimonial 
force, as, after all that has inter¬ 
vened, it would seldom happen that 
the witness would not have come to 
believe in the accused’s identity; and 
that it is entirely proper to corrobo¬ 
rate the witness by proving that at a 
prior time, when suggestions of oth¬ 
ers could not have Intervened to cre¬ 
ate a fancied recognition in the mind 
of the witness, he had recognized and 
declared the present accused to be 
the guilty person (an extrajudicial 
identification). He concludes: ’This 
is a simple dictate of common sense, 
and was never doubted in orthodox 
practice. That some modern Courts 
are on record for rejecting such evi¬ 
dence is a telling illustration of the 
power of a technical rule of thumb to 
paralyze the judicial nerves of nat¬ 
ural reasoning.’ ” 

Wash.—State v. Wilson, 231 P.2d 288, 
300, 38 Wash.2d 593, certiorari de¬ 
nied Wilson v. State of Washing¬ 
ton, 72 S.Ct. 81, 342 U.S. 855, 96 L. 
Ed. 644, certiorari denied 72 S.Ct. 
1044, 343 U.S. 950, 96 L.Ed. 1352. 

1. Conn.—State v. Frost, 135 A. 446, 
105 Conn. 326. 

Md.—Corpus Juris Secundum cited in 

Judy v. State, 146 A.2d 29, 31, 218 
Md. 168—Basoff v. State, 119 A.2d 
917, 208 Md. 643. 

2. U.S.—Poole v. U. S., C.C.A.Cal., 
97 F.2d 423. 

Ala.—McBride v. State, 102 So. 728, 
20 Ala.App. 434. 

Ark.—Hicks v. State, 328 S.W.2d 265 
—Trimble v. State, 302 S.W.2d 83, 
227 Ark. 867. 

Cal.—People v. Roberts, 123 P.2d 628, 
50 C.A.2d 558. 

Colo.—Cobianchi v. People, 141 P.2d 
688, 111 Colo. 298. 

Ga.—Hardrick v. State, 106 S.E.2d 
342, 98 Ga.App. 649. 

Ill.—People v. Reeves, 195 N.E. 443, 
360 Ill. 55—People v. Sterling, 173 
N.E. 139, 341 Ill. 112—People v. 
Krejewski, 163 N.E. 438, 332 Ill. 
120—People v. Bundy, 129 N.E. 189, 
295 Ill. 322. 


Ky-—Colbert v. Commonwealth, 306 
S.W.2d 825, 71 A.L.R.2d 442—Gil¬ 
bert v. Commonwealth, 299 S.W 
569, 221 Ky. 692. 

La.—State v. Garon, 105 So. 47, 158 
La. 1014. 

Md.—McAllister v. State, 118 A. 147 
140 Md. 647. 

Mo.—State v. Cain, 37 S.W.2d 416. 
Mont.—State v. Grasswick, 250 P 
613, 77 Mont. 326. 

N.J.—State v. Connelly, 136 A. 603, 
5 N.J.Misc. 393. 

N.Y.—People v. Hermann, 199 N.Y.S 
2d 793, 10 A.D.2d 871—People v. 
Brown, 153 N.Y.S.2d 744, 2 A.D.2d 
202—People v. Sarra, 129 N.Y.S.2d 
201, 283 App.Div. 876, motion de¬ 
nied People v. Lee, 123 N.E.2d 578, 
307 N.Y. 936, affirmed and modified 
in part on other grounds 125 N.E. 
2d 580, 308 N.Y. 302—People v. 
Melvin, 125 N.Y.S.2d 221, 282 App. 
Div. 950—People v. Infantino, 230 
N.Y.S. 66, 224 App.Div. 193, follow¬ 
ed m People v. Hill, 230 N.Y.S. 891, 
224 App.Div. 779—People v. Mal¬ 
kin, 219 N.Y.S. 1, 218 App.Div. 635. 
Okl.—Epley v. State, 235 P.2d 711, 
94 Okl.Cr. 308. 

Or.—State v. Lanegan, 236 P.2d 438, 
192 Or. 691. 

Tex.—Ramos v. State, 147 S.W.2d 
809, 141 Tex.Cr. 126—Hammond v. 
State, 60 S.W.2d 235, 123 Tex.Cr. 
590—Melburn v. State, 294 S.W. 
541, 107 Tex.Cr. 36—Haughton v. 
State, 267 S.W. 715, 99 Tex.Cr. 42- 
Rhea v. State, 255 S.W. 757, 96 
Tex.Cr. 11—Burge v. State, 255 S. 
W. 754, 96 Tex.Cr. 32—Johnson v. 
State, 250 S.W. 681, 94 Tex.Cr. 238 
—Byrd v. State, 231 S.W. 399, 89 
Tex.Cr. 371. 

Wis.—State v. Hamilton, 176 N.W. 

773, 171 Wis. 203. 

16 C.J. p 625 note 55. 

Description. 

A witness’ testimony that another 
described a person is inadmissible as 
hearsay. 

Tenn.—Mays v. State, 238 S.W. 1096, 
145 Tenn. 118. 

Evidence as to identity held hearsay 
Ala.—Ganus v. State, 97 So. 117, 19 
Ala.App. 286. 
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of a place, 3 personal property, 4 or a dead body 6 is 
hearsay and inadmissible. Further, some decisions 
hold as inadmissible evidence of identification by 
the witness of a person, 6 a place, 7 or property 8 from 
a description or information furnished by another. 
Similarly, testimony as to another’s inability to make 
an identification is inadmissible where based on 


hearsay 3 

Other decisions, however, broadly hold that evi¬ 
dence of extrajudicial identification is admissible, as 
an exception to the hearsay rule, 9 - 5 and that a wit¬ 
ness may testify as to another person’s identifica¬ 
tion of a person, thing, or place. 9 * 10 So, it has been 
held that testimony as to the mere fact that an- 


Ky.—Daniels v. Commonwealth, 269 

S.W.2d 706. 

Buie not ohaaged by statute 

Statute providing that when iden¬ 
tification of a person is in issue a 
witness who has previously identified 
such person may testify as to such 
previous identification is to be strict¬ 
ly construed as in derogation of the 
common law, and it does not author¬ 
ize the admission of testimony as to 
a previous identification by another. 
N.Y.—People v. Trowbridge, 113 N. 
E.2d 841, 305 N.Y. 471. 

People v. Williams, 162 N.Y.S.2d 
78, 3 A.D.2d 967. 

3. U.S.—Ellis v. U. S., C.C.A.MO., 
138 F.2d 612. 

Ala.—Shores v. State, 146 So. 537, 25 
Ala.App. 351—Bagwell v. State, 
128 So. 359, 23 Ala.App. 348, cer¬ 
tiorari denied 128 So. 362, 221 Ala. 
219—Cox v. State, 122 So. 613, first 
case, 23 Ala.App. 86, certiorari de¬ 
nied 122 So. 613, second case, 219 
Ala. 395—May hall v. State, 114 So. 
361, 22 Ala.App. 223—Cox v. State, 
112 So. 898, 22 Ala.App. 102—Gray 
v. State, 105 So. 428, 21 Ala.App. 74 
—King v. State, 72 So. 552, 15 Ala. 
App. 67. 

Ga.—Perdue v. State, 69 S.E. 184, 135 
Ga. 277. 

Mass.—Commonwealth v. Gettigan, 
148 N.E. 113, 252 Mass. 450. 

Tex.—Howard v. State, 13 S.W.2d 80, 
111 Tex.Cr. 205—Carlisle v. State, 
296 S.W. 889, 107 Tex.Cr. 408— 
Wimberley v. State, 250 S.W. 691, 
94 Tex.Cr. 252—Hill v. State, 230 
S.W. 1005, 89 Tex.Cr. 450. 

Va.—Mercer v. Commonwealth, 142 
S.E. 369, 150 Va. 588. 

Wash.—State v. Bezemer, 14 P.2d 460, 
169 Wash. 559. 

Route 

Cal.—People v. Khair Din, 179 P. 713, 
39 C.A. 695. 

4. Ga.—Bryant v. State, 30 S.E.2d 
259, 197 Ga. 641. 

Herrington v. State, 123 S.E. 147, 
32 Ga.App. 83. 

Okl.—Herren v. State, 130 P.2d 325, 
75 Okl.Cr. 251. 

Tex.—Clyburn v. State, 90 S.W.2d 
248, 129 Tex.Cr. 581. 

16 C.J. p 626 note 58. 

Stolen property 

Ala.—Hart v. State, 84 So. 856, 17 
Ala.App. 349. 

Fla.—Watkins v. State, 163 So. 292, 
121 Fla. 58. 


Okl.—Walker v. State, 205 P.2d 335, 
89 Okl.Cr. 66—Herren v. State, 130 
P.2d 325, 75 Okl.Cr. 251. 

Tex.—Ogburn v. State, 274 S.W. 638, 
101 Tex.Cr. 180—Jamail v. State, 
268 S.W. 473, 99 Tex.Cr. 127—Luns¬ 
ford v. State, 190 S.W. 157, 80 Tex. 
Cr. 413. 

16 C.J. p 626 note 58—36 C.J. p 881 
notes 5, 6. 

License number of automobile 

Cal.—People v. Miller, 286 P.2d 415, 
134 C.A.2d 792. 

5. Cal.—People v. Smith, 203 P. 816, 
55 C.A. 324. 

Tex.—Ellsworth v. State, 104 S.W. 
903, 52 Tex.Cr. 1. 

6. Cal.—People v. Khair Din, 179 P. 
713, 39 C.A. 695. 

Okl.—Alberty v. State, 97 P.2d 904, 
68 Okl.Cr. 246. 

Tex.—Collins v. State, 274 S.W. 586, 
101 Tex.Cr. 135. 

16 C.J. p 626 note 59. 

Identification from pictures fur¬ 
nished by another. 

Mo.—State v. Baldwin, 297 S.W. 10, 
317 Mo. 759. 

Tex.—Wilson v. State, 11 S.W.2d 803, 
111 Tex.Cr. 134. 

Offense report 

Description of the suspect, as 
found in officer's “offense report,” 
which was at variance with positive 
identification of accused by prosecut¬ 
ing witness at trial, was hearsay 
when no officer witnessed the rob¬ 
bery. 

Tex.—Fite v. State, 259 SW.2d 198. 
158 Tex.Cr. 611. 

7. Ky.—Terrill v. Commonwealth, 
125 S.W.2d 1015, 277 Ky. 155. 

Bullet holes in wall 
U.S.—Elliott v. Commonwealth of 
Kentucky, D.C.Ky., 45 F.Supp. 902. 

Venue 

(1) Where witness for state was 
asked on direct examination whether 
prosecuting witness had shown him 
place where alleged crime occurred, 
testimony describing location of 
place pointed out by prosecuting wit¬ 
ness, admitted solely for purpose of 
establishing venue, and not pertain¬ 
ing to guilt or innocence of accused, 
was properly admitted over objection 
that testimony was hearsay. 

La.—State v. Guidry, 36 So.2d 32, 213 
La. 1047. 

(2) Where complaining witness 
had told sheriff and his parents 

ion 


place where alleged offense occur¬ 
red, testimony of parent and sheriff 
that such place was within county 
where venue was laid was admissi¬ 
ble, notwithstanding objection that 
it was predicated on hearsay. 

Ill.—People v. Jones, 128 N.E.2d 739, 

6 Ill.2d 252. 

8. Ark.—Reed v. State, 49 S.W. 350, 
66 Ark. 110. 

16 C.J. p 626 note 60. 

Identification from tags written 
and attached by another. 

Mich.—People v. Kennedy, 255 N.W. 
405, 267 Mich. 430. 

9. U.S.—U. S. v. Ximerick, C.C A. 
Vt„ 118 F.2d 464, 152 A.L.R. 620, 
certiorari denied Nimerick v. U. S., 
61 S.Ct. 1117, 313 U.S. 592, 85 L.Ed. 
1546—McAdams v. U. S., C.C.A. 
Ark., 74 F.2d 37. 

Ky.—Yates v. Commonwealth, 265 S. 

W. 275, 204 Ky. 552. 

Mass.—Commonwealth v. Sacco, 151 
N.E. 839, 255 Mass. 369. 

9.5 Wash.—State v. Wilson, 231 P. 
2d 288, 38 Wash.2d 593, certiorari 
denied Wilson v. State of Wash¬ 
ington, 72 S.Ct. 81, 342 U.S. 855, 96 
L.Ed. 644, certiorari denied 72 S.Ct. 
1044, 343 U.S. 950, 96 L.Ed. 1352. 

Police officers in line-up 

Fact that two police officers were 
in line-up of eight men from which 
witness identified accused did not 
render identification testimony in¬ 
competent, in robbery prosecution, 
but only went to weight of evidence, 
where police officers had removed 
their uniform coats and had worn 
borrowed jackets. 

Ill.—People v. Mikka, 131 N.E.2d 79, 

7 I11.2d 454, certiorari denied 76 S. 
Ct. 656, 350 U.S. 1009, 100 L.Ed. 871, 
certiorari denied 78 S.Ct. 1157, 357 
U.S. 910, 2 L.Ed.2d 1160. 

9.10 D.C.—Mack v. U. S., Mun.App., 
150 A.2d 477. 

Md.—Basoff v. State, 119 A.2d 917, 
208 Md. 643. 

Tex.—Lucas v. State, 271 S.W.2d 821, 
160 Tex.Cr. 443. 

Wash.—State v. Wilson, 231 P.2d 288, 
38 Wash.2d 593, certiorari denied 
Wilson v. State of Washington, 72 
S.Ct. 81, 342 U.S. 855, 96 L.Ed. 644, 
certiorari denied 72 S.Ct. 1044, 343 
U.S. 950, 96 L.Ed. 1352. 

Wis.—Johnson v. State, 36 N.W.2G 86, 
254 Wis. 320. 
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other person identified, described, or pointed out 
something is not inadmissible as hearsay; 10 and a 
witness may testify to another’s description of a 
person 11 or place 11 - 5 for the mere purpose of ex¬ 
plaining action taken in connection therewith. Also, 
a witness may testify to a statement made to a per¬ 
son resulting in his failure to make an identifica¬ 
tion. 12 

A witness may give evidence as to his own knowl- 


22A C. J. S. 

edge of the identity, or of facts bearing on the iden¬ 
tity, of a person, 13 a place, 14 personal property, 15 or 
a writing. 16 Moreover, according to some decisions, 
a witness may testify that he made such an identifi¬ 
cation at a prior time; 16 - 5 and it is expressly pro¬ 
vided by some statutes that when identification of a 
person is in issue a witness who has previously 
identified such person may testify as to such previous 
identification. 16 - 10 So, it is generally held that a 


Corroboration 

(1) Police officer's testimony that 
he saw the prosecuting- witness iden¬ 
tify accused at a police lineup was 
admissible to corroborate her story 
and to rebut the suggestion that her 
identification at the trial was the re¬ 
sult of a recent contrivance. 

Cal.—People v. Slobodion, 191 P.2d 1, 
31 C.2d 555, certiorari denied 69 S. 
Ct. 24, 335 U.S. 835, 93 Lr.Ed. 388. 

(2) Testimony disclosing identifi¬ 
cation of accused at police line-up 
was admissible to supplement testi¬ 
mony of some witnesses identifying 
accused by facial appearance, voice, 
and articles of clothing. 

Cal,—People v. Bennett, 259 P.2d 476, 
119 C.A.2d 224. 

Identification of photograph 

Testimony of a police officer to ef¬ 
fect that another witness identified 
photograph as that of accused is ad¬ 
missible as exception to hearsay rule. 
Md.—Judy v. State, 146 A.2d 29, 218 
Md. 168—Basoff v. State, 119 A.2d 
917, 208 Md. 643. 

10. Cal.—People v. Atkins, 329 P.2d 
939, 163 C.A.2d 732. 

Ga.— Corpus Juris Secundum cited in 
Montos v. State, 95 S.E.2d 792, 795, 
212 Ga. 764. 

La.—State v. Scarbrough, 119 So. 
523, 167 La. 484—State v. Venson, 
76 So. 701. 142 La. 245. 

Md.—Bulluck v. State, 118 A.2d 433, 
219 Md. 67. 

Tex.—Bevins v State, 7 S.W.2d 532, 
110 Tex.Cr. 52. 

Va.—Diggs v. Commonwealth, 178 S. 
E. 6, 163 Va. 1066. 

Personal observation 

Trial court properly permitted mi¬ 
nor victim's father to testify as to 
what he saw and observed with re¬ 
spect to identification of accused by 
victim at police lineup. 

Mont.—State v. McSloy, 261 P.2d 663, 
127 Mont. 265. 

11. Okl.—Carroll v. State, 28 P.2d 
588, 55 Okl.Cr. 197. 

G-rounds for arrest 

Testimony of arresting officer that 
he had received a description of the 
one who committed the robbery and 
had stopped accused who resembled 
the description was competent to 
show that officer had knowledge that 
a felony had been committed and 


that he had reasonable grounds for 
suspecting accused. 

Ill.—People v. DePompeis, 102 N.E.2d 
813, 410 Ill. 587, certiorari denied 
De Pompeis v. People of State of 
Illinois, 74 S.Ct. 236, 346 U.S. 904, 
98 L.Ed. 403. 

II. 5 Observation of tracks 

State could show that prosecutrix 
pointed out to officers the place 
where prosecutrix testified that of¬ 
fense was committed, and then per¬ 
mit officers to testify that at place 
so pointed out to them, they observed 
automobile tracks which the state 
undertook to prove were made by ac¬ 
cused’s automobile. 

Tex—Nix v. State, 198 S.W.2d 907, 
150 Tex.Cr. 66. 

12. Tex.—Casa v. State, 78 S.W.2d 
962, 127 Tex.Cr. 607. 

13. Cal.—People v. Shields, 161 P.2d 
475, 70 C.A.2d 628—People v. Bras¬ 
well, 284 P. 709, 103 C.A. 399. 

Ga.—Brannan v. State, 158 S.E. 355, 
43 Ga.App. 231. 

III. —People v. Mikka, 131 N.E.2d 79, 
7 Ill 2d 454, certiorari denied 76 S. 
Ct. 65G, 350 U.S. 1009, 100 L.Ed. 
871, certiorari denied 78 S.Ct. 1157, 
357 U.S. 910, 2 L.Ed.2d 1160. 

Mass.—Commonwealth v. Rollins, 136 
N.E. 360, 242 Mass. 427. 

Tex.—Key v. State, 192 S.W.2d 563, 
149 Tex.Cr. 201. 

Testimony by accused 

In prosecution for violation of nar¬ 
cotics laws, claim of hearsay as to 
druggist’s identification of accused 
as purchaser of heroin adulterant 
fell, where testimony actually came 
from accused himself on direct ex¬ 
amination. 

U.S.—U. S. v. Owens, C.A.N.T., 271 
F.2d 425. 

Shoe tracks 

Ark.—White v. State, 224 S.W. 435, 
145 Ark. 170. 

Fingerprints 

Iowa.—State v. Houghton, 93 N.W.2d 
126, 250 Iowa 170. 

Name on social security card 
N.M.—State v. Grice, 138 P.2d 1016, 
47 N.M. 197. 

14. Ga.—Rider v. State, 27 S.E.2d 
667, 196 Ga. 767—Borders v. City 
of Macon, 89 S.E. 451, 18 Ga.App. 
333. 


Ky.—Roily son v. Commonwealth, 320 
S.W.2d 800. 

S.C.—State v. Johnson, 133 S.E. 823 
137 S.C. 7. 

Tex.—Marta v. State, 193 S.W. 323, 
81 Tex.Cr. 135. 

Va.—Edens v. Commonwealth, 128 S. 
E. 555, 142 Va. 609. 

15. Ark.—Reaves v. State, 316 S.W. 
2d 824, 229 Ark. 453, certiorari de¬ 
nied Reaves v. Arkansas, 79 S.Ct. 
723, 359 U.S. 944, 3 L.Ed.2d 676. 

Tex.—Ewing v. State, 49 S.W.2d 450, 
120 Tex.Cr. 137—McCullom v. 
State, 16 S.W.2d 1087, 112 Tex.Cr. 
317—Charles v. State, 213 S.W. 266, 
85 Tex.Cr. 534. 

Reference to memoranda 
Tex.—Bailey v. State, 177 S.W.2d 70, 
146 Tex.Cr. 550. 

16. Cal.—People v. Radovich, 9 P. 
2d 542, 122 C.A. 176. 

Tex.—Wallace v. State, 249 S.W. 480, 
93 Tex.Cr. 590—Dodd v. State, 237 
S.W. 918, 91 Tex.Cr. 161. 

16.5 Ark.—French v. State, 331 S. 
W.2d 863. 

Cal.—People v. Slobodion, 191 P.2d 1, 
31 C.2d 555, certiorari denied 69 
S.Ct. 24, 335 U.S. 835, 93 L.Ed. 388. 
Pa.—Commonwealth v. Saunder 3 , 
125 A.2d 442, 386 Pa. 149. 

16.10 N.T.—People v. Cioffi, 142 N. 
Y.S.2d 526, 286 App.Div. 203, affirm¬ 
ed in part and appeal dismissed in 
part 150 N.Y.S.2d 192, 1 N.Y.2d 70, 
133 N.E.2d 703. 

Purpose of statute is to remove the 
brand of hearsay applied to such 
testimony, and to create a statutory 
exception to the rule prohibiting 
proof that one’s witness had made 
similar statements earlier. 

N.Y.—People v. Spinello, 101 N.E.2d 
457, 303 N.Y. 193. 

Strict construction, is required, the 
statute being in derogation of com¬ 
mon law. 

N.Y.—People v. Cioffi, 142 N.Y.S.2d 
526, 286 App.Div. 203, affirmed in 
part and appeal dismissed in part 
133 N.E.2d 703, 1 N.Y.2d 70, 150 
N.Y.S.2d 192. 

Positive previous identification not 
required 

N.Y.—People v. Spinello, 102 N.Y.S. 
2d 803, 278 App.Div. 712, affirmed 
101 N.E.2d 457, 303 N.Y, 193. 
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witness may testify that he saw accused after his 
arrest and then recognized him, 1 ? or identified him 
as the person whom he saw commit the crime, 18 or 
that he identified the person now on trial on his pre¬ 
vious trial, 19 although a witness' testimony that im¬ 
mediately after the flight of the criminal he told 
another that he recognized the person as accused 
has been held to be inadmissible. 20 

A witness may testify that he pointed out to others 
the place where the crime was, to his knowledge 
committed, 21 or where he saw accused at or near the 
time of the offense. 22 So, a witness’ testimony as to 
his previous identification of personal property is 
usually held not inadmissible as hearsay, 23 although 
there is also authority to the contrary; 24 and a wit- 
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ness may testify to his previous identification of a 
dead body. 25 

Boundaries. While a witness may not testify as 
to another's declaration as to the location of a 
boundary line, 26 a boundary line in which the pub¬ 
lic has an interest may be shown by evidence as to 
what for years has generally been known and con¬ 
sidered to be such boundary line. 27 The fact that a 
boundary line was a straight line established and 
created by act of the legislature does not preclude 
introduction of tradition and hearsay evidence to es¬ 
tablish the location of the line which had not been 
definitely established and fixed by survey. 27 - 5 

Date. For the purpose of fixing a date it is some¬ 
times proper to permit a witness to state when he 


Effect of suck testimony is not 
merely corroborative but constitutes 
substantive proof of identification. 
N.Y.—People v. Spinello, 101 N.E.2d 
457, 303 N.Y. 193. 

17. Ark.—Briones v. State, 150 S. 
W. 416, 105 Ark. 82. 

Cal.—People v. Slobodion, 191 P.2d 
1, 31 C.2d 555, certiorari denied 69 
S.Ct. 24, 335 U.S. 835, 93 L.Ed. 388. 
Mo.—State v. Robertson, 328 S.W. 2d 
576—State v. Pitchford, 324 S.W. 
2d 684—State v. Buschman, 29 S. 
W.2d 688, 325 Mo. 553, 70 A.L.R. 
904. 

Tex.—Graves v. State, 40 S.W.2d 100, 
118 Tex.Cr. 591—Collins v. State, 
274 S.W. 586, 101 Tex.Cr. 135. 

Recognition of voice 

A witness may testify that, on 
hearing accused speak after his ar¬ 
rest, he recognized his voice as the 
one which he heard at the time of the 
crime. 

Tex.—McKee v. State, 42 SW.2d 77, 
118 Tex.Cr. 479. 

18. Cal.—People v. Hood, 295 P.2d 
525, 140 C.A.2d 585. 

Conn.—State v. Frost, 135 A. 446, 
105 Conn. 326. 

D.C.—Mack v. U. S., Mun.App., 150 
A.2d 477. 

Ky.—Colbert v. Commonwealth, 306 
S.W.2d 825, 71 A.L.R.2d 442. 

Mass.—Commonwealth v. Powers, 
200 NE. 502, 294 Mass. 59. 

Mo.—State v. Pitchford, 324 S.W.2d 
684—State v. Nolan, 171 S.W.2d 
653. 

Or.—State v. Wong Wen Teung, 195 
P. 349, 99 Or. 95. 

Pa.—Commonwealth v. Biancone, 102 
A.2d 199, 175 Pa.Super. 6. 

16 C.J. p 548 note 48. 

Identification of photograph. 

Md.—Judy v. State, 146 A.2d 29, 218 
Md. 168. 

Pa.—Commonwealth v. Robinson, 60 
A 2d 824, 163 Pa.Super. 16. 


Before or after crime 

A witness’ testimony, after identi¬ 
fying accused in court room, that 
witness, on prior occasions, either be¬ 
fore or after crime charged, saw ac¬ 
cused and knew him to be person 
who committed offense, is competent. 
Cal.—People v. Savage, 152 P.2d 240, 
66 C.A.2d 237. 

Corroboration 

A witness may give corroborating 
testimony that he has also identified 
accused in a police line-up and such 
evidence is not hearsay but testimo¬ 
ny as to a fact concerning which the 
witness had personal knowledge. 

Cal.—People v. Kerns, App., 4 Cal. 
Rptr. 925. 

Mass.—Commonwealth v. Locke, 138 
N.E.2d 359, 335 Mass. 106. 

Mo.—State v. Pitchford, 324 S.W.2d 
684—State v. DePoortere, 303 S.W. 
2d 920. 

19. Tex.—Ruston v. State, 4 Tex. 
App. 432. 

20. Miss.—Moore v. State, 59 So. 3, 
102 Miss. 148. 

21. Ark.—Smith v. State, 119 S.W. 
655, 90 Ark. 435. 

22. Tex.—Marta v. State, 193 S.W. 
323, 81 Tex.Cr. 135. 

23. D.C.—’Williams v. U. S„ 4 F.2d ! 
432, 55 App.D.C. 239. 

Ill.—People v. McArthur, 194 N.E. 
230, 359 Ill. 121. 

Tex.—Godwin v. State, 277 S.W. 692, 
102 Tex.Cr. 319. 

Writing on liquor containers 
Tex.—Ellison v. State, 227 S.W.2d 
817, 154 Tex.Cr. 448. 

24. In Arkansas 

(1) It has been held that evidence 
of conversations between a person 
whose property was allegedly stolen 
and others, tending to show identifi¬ 
cation of the property as that stolen, 
is not admissible on the ground that 
it is not competent to corroborate the 
identifying witness by proof of for¬ 
mer identification. 
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Ark.—Gill v. State, 108 S.W.2d 785, 
194 Ark. 521. 

(2) Case of Gill v. State, supra, 
has been cited and followed as sup¬ 
porting the view that evidence of ex¬ 
trajudicial identification is incompe¬ 
tent as either substantive or cor¬ 
roborative evidence. 

Ark.—Trimble v. State, 302 S.W.2d 
83. 227 Ark. 807. 

(3) It has been held, however, that 
in prosecution for grand larceny of 
automobile tires, owner's testimony 
that he saw his tires at the police 
station and identified them was not 
inadmissible as hearsay because ac¬ 
cused was not then at the station. 
Ark.—Jones v. State, 171 S.W.2d 298, 

205 Ark. 806. 

25. Ga.—Williams v. State, 110 S.E. 
286, 152 Ga. 498. 

26. Ala.—Bufkins v. State, 103 So. 
902, 20 Ala.App. 457, certiorari de¬ 
nied Ex parte Bufkins, 103 So. 906, 
212 Ala. 638. 

Ky.—Jackson v. Commonwealth, 296 
S.W.2d 472. 

S.C.—State v. Collins, 199 S.E. 303, 
188 S.C. 338. 

Signboard 

Tex.—Lowe v. State, 103 S.W.2d 159, 
132 Tex.Cr. 153. 

27. Mo.-State v. Kurtz, 294 S.W. 
117, 221 Mo.App. 114. 

County line 

Ala.—Granberry v. State, 63 So. 975, 
184 Ala. 5. 

Ga.—Shuman v. State, 66 S.E.2d 152, 
84 Ga.App. 585—Foulos v. State, 
174 S.E. 253, 49 Ga.App. 20, fol¬ 
lowed in Buffington v. State, 174 S. 
E. 254, 49 Ga.App. 23 and Haas v. 
State, 174 S.E. 255, 49 Ga.App. 23— 
Eunice v. State, 143 S.E. 925, 38 
Ga.App. 357. 

Mo.—State v. Kurtz, 294 S.W. 117, 
221 Mo.App. 114. 

27.5 Ga.—Shuman v. State, 66 S.E. 
2d 152, 84 Ga.App. 585. 
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heard or was told of a certain matter; 28 and a 
writing may be admissible in some circumstances to 
prove a date, 29 although, as a rule, a writing is not 
admissible for such purposes; 30 and hearsay evi¬ 
dence is not admissible to fix a date where the evi¬ 
dence offered is not satisfactory for this purpose and 
a determination of the exact date is not material. 31 

§ 726. - Occupation 

Hearsay evidence Is not admissible to prove a per¬ 
son's occupation, business, or means of livelihood, but the 
rule does not affect the admissibility of testimony as of 
the witness' own knowledge. 

Ordinarily, hearsay evidence as to a person’s oc¬ 
cupation, business, or means of livelihood is incom¬ 
petent. 32 Thus testimony as to what the witness 
has heard concerning another’s business history is 
inadmissible as hearsay. 33 So, it is error to receive 
as evidence testimony that the witness heard or was 


told that accused was selling or transporting in¬ 
toxicating liquor 34 or narcotic drugs, 35 or running a 
blind tiger 36 or a gambling establishment, 37 although 
information acted on by a law enforcement officer 
in making arrests or searches and seizures or doing 
certain other acts may be admissible for the purpose 
of explaining his conduct, as noted infra § 729. Tes¬ 
timony as to the witness’ own knowledge of a per¬ 
son’s occupation, or of facts tending to show such 
occupation, is not inadmissible as hearsay. 38 

§ 727. - Ownership or Possession 

Ordinarily hearsay or general reputation is not com¬ 
petent evidence of the ownership, possession, control or 
proprietorship of property or premises; but a witness’ 
testimony as to his own knowledge thereof is not hearsay. 

As a general rule, hearsay or general reputation 
is not competent evidence of the ownership, 39 pos- 


28. Ala.—Kyzer v. State, 33 So.2d 
885, 250 Ala. 279—Hodge v. State, 
45 So. 900, 154 Ala. 7. 

Ark.—Amos v. State, 189 S.W.2d 611, 
209 Ark. 55. 

Md.—Murphy v. State, 40 A.2d 239, 
184 Md. 70. 

16 C.J. p 626 note 65. 

29. Marked calendar 

Fla.—Car 111 e v. State, 176 So. 862, 129 
Fla. 860. 

30. Receipt for purchase 

Md.—Morrow v. State, 59 A.2d 325, 
190 Md. 559. 

Telegram 

Tex.—Darnaby v. State, 274 S.W. 168, 
101 Tex.Cr. 59. 

Entry in diary 

Mont.—State v. Smith, 188 P. 644, 57 
Mont. 349. 

31. Yt.—State v. Buckman, 52 A. 
427, 74 Vt. 309. 

32. U.S.—Hilliard v. U. S., C.C.A.Va., 
121 F.2d 992, certiorari denied 62 
S.Ct. Ill, 314 U.S. 627, 86 L.Ed. 503. 

Ill.—People v. Covey, 179 Ill.App. 
354. 

Ohio.—Brown v. State, 32 Ohio Cir. 
Ct. 93. 

33. Iowa.—State v. Cater, 169 N.W. 
43, 184 Iowa 667. 

34. U.S.—Hermansky v. TJ. S., C.C. 
A.Neb., 7 F.2d 458—Mattson v. U. 
S., C.C.A.Minn., 7 F.2d 427—Kolp 
v. U. S., C.C.A.Tenn., 2 F.2d 953— 
Biandi v. U. S., Tenn., 259 F. 93, 
170 C.C.A. 161. 

Cal.—People v. Johnson, 218 P. 449, 
63 C.A. 178. 

Ga.—Griffin v. State, 104 S.E.2d 511, 
97 Ga.App. 772—Clark v. State, 140 
S.E. 782, 37 Ga.App. 496—Kerby v. 
State, 138 S.E. 448, 36 Ga.App. 772. 
Ind.—Bryant v. State, 186 N.E. 322, 
205 Ind. 372. 


Ky.—Helton v. Commonwealth, 260 
S.W. 345, 202 Ky. 516. 

La.—State v. Elkins, 38 So.2d 150, 
214 La. 501—State v. Lowery, 38 
So.2d 77, 214 La. 465—State v. 

Kimble, 36 So.2d 637, 214 La. 58. 
N.C.—State v. Turpin, 164 S.E. 926, 
203 N.C. 11—State v. Springs, 114 
S.E. 851, 184 N.C. 768. 

S.C.—State v. Tumblestone, 142 S.E. 
38, 144 S.C. 7—State v. McKenzie, 
141 S.E. 895, 143 S.C. 504. 

Tex.—Sowers v. State, 272 S.W.2d 
119, 160 Tex.Cr. 456—Rushing v. 
State, 206 S.W.2d 252, 151 Tex.Cr. 
221—Hankins v. State, 183 S.W.2d 
980, 147 Tex.Cr. 644—Ford v. State, 
171 S.W.2d 885, 146 Tex.Cr. 152- 
Grumbles v. State, 169 S.W.2d 720, 
145 Tex.Cr. 500—Hammond v. 
State, 137 S.W.2d 1042, 138 Tex.Cr. 
546—Scott v. State, 137 S.W.2d 39, 
138 Tex.Cr. 484—Martin v. State, 
70 S.W.2d 423, 126 Tex.Cr. 84— 
Mitchell v. State, 32 S.W.2d 199, 
116 Tex.Cr. 249—Downs v. State, 
299 S.W. 648, 108 Tex.Cr. 223- 
Cox v. State, 279 S.W. 838, 103 Tex. 
Cr. 67. 

Va.—Sturgis v. Commonwealth, 88 S. 

E.2d 919, 197 Va. 264. 

16 C.J. p 626 note 69. 

Tenant 

Evidence that witness understood 
that tenant ran the place where liq¬ 
uor was found, and that everybody 
said he ran the place, was improp¬ 
erly admitted because hearsay. 

Va.—Powers v. Commonwealth, 30 S. 
E.2d 22, 182 Va. 669. 

Affidavit that accused was selling 
intoxicating liquor is inadmissible as 
hearsay. 

Tex.—Uptmore v. State, 32 S.W.2d 
474, 116 Tex.Cr. 181. 

Conviction of handling 

Testimony as to another’s convic¬ 
tion of handling intoxicating liquor 
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is hearsay and inadmissible as such 
in the absence of a showing of an un¬ 
successful effort to procure the judi¬ 
cial record of the conviction. 

Me.—State v. De Palma, 147 A. 191, 
128 Me. 267. 

35. U.S.—Brown v. U. S., C.A.Tex., 
202 F.2d 474—Coulston v. U. S., C. 
C.A.Okl., 51 F.2d 178. 

36. Tex.—Williamson v. State, Cr., 
40 S.W. 286. 

37. Mo.—State v. Wade, 270 S.W. 
298, 307 Mo. 291. 

38. U.S.—Aromss v. U. S., C.C.A.N. 
J., 13 F.2d 620. 

Tex.—Scogin v. State, 273 S.W. 575, 

100 Tex.Cr. 389. 

39. U.S.—Smith v. U. S., C.C.A.Va., 
106 F.2d 726. 

Ala.—Spencer v. State, App., 109 So. 
2d 756, certiorari denied 109 So.2d 
758, 268 Ala. 699—Evans v. State, 
105 So.2d 831, 39 Ala.App. 498, cer¬ 
tiorari stricken 105 So.2d 834, 268 
Ala. 344—Bonner v. State, 187 So. 
643, 28 Ala.App. 406, certiorari de¬ 
nied 187 So. 645, 237 Ala. 446- 
King v. State, 129 So. 482, 23 Ala. 
App. 554—Tyre v. State, 103 So. 
91, 20 Ala.App. 483—Hurn v. State, 

101 So. 310, 20 Ala.App. 196. 

Ark.—West v. State, 13 S.W.2d 821, 

179 Ark. 28—Lacefield v. State, 286 
S.W. 818, 171 Ark. 655. 

Ga.— Corpus Juris quoted in Burke v. 
State, 187 S.E. 614, 615, 54 Ga.App. 
225—Cook v. State, 97 S.E. 258, 22 
Ga.App. 789. 

Ill.—People v. Sturch, 58 N.E.2d 873, 
389 Ill. 82—City of Chicago v. Moir, 
175 N.E. 774, 343 Ill. 594. 

Ky.—Tinsley v. Commonwealth, 283 
S.W.2d 362—Farina v. Common¬ 
wealth, 278 S.W. 1097, 212 Ky. 303. 
Md.—Hendrix v. State, 90 A.2d 186,. 
200 Md. 380. 
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session, control, 40 or proprietorship 41 of property 
or premises. However, common reputation is evi- 
dence of the extent of a person’s wealth where the 
question arises collaterally, 42 and hearsay evidence 
is admissible to establish possession where by rea¬ 
son of antiquity proof by living witnesses is im¬ 
possible. 43 A witness’ testimony as to his own 
knowledge of ownership 44 or possession, 45 or of 
matters bearing thereon, is not inadmissible as hear¬ 
say. 

Written statements. The rule excluding hearsay 
ordinarily applies to written as well as to oral state¬ 
ments as to ownership, 46 possession, or control. 47 
However, public records required by law to be kept 


for the purpose of preserving evidence of owner¬ 
ship are admissible, despite the hearsay rule, for 
the purpose of showing such ownership; 48 and 
a mortgage on property thereafter purportedly con¬ 
veyed by a person not the mortgagor or mortgagee 
has been held admissible as against an objection that 
it was hearsay. 49 

§ 728. - Statements of Accused 

The hearsay rule extends to statements and declara¬ 
tions of the accused, and, further, hearsay evidence as 
to their making is inadmissible. 

Extra-judicial statements of accused are within 
the hearsay rule, 50 except as they may be admis- 


N.C.—State v. Church, 135 S.E. 769, 
192 N.C. 668—State v. Beam, 115 S. 
E. 176, 184 N.C. 730. 

Okl.—Hedges v. State, 265 P.2d 507, 
97 Okl.Cr. 408—Campbell v. State, 
247 P.2d 281, 95 Okl.Cr. 396—Phin- 
ney v. State, 210 P.2d 205, 90 Okl. 
Cr. 21—Edwards v. State, 186 F.2d 
333, 85 Okl.Cr. 125—Combest v. 
State, 299 P. 920, 51 Okl.Cr. 38— 
Reagor v. State, 299 P. 516, 51 Okl. 
Cr. 66. 

S.C.—State v. Collins, 199 S.E. 303, 
188 S.C. 338. 

Tex.—Rush v. State, 255 S.W. 403, 
95 Tex.Cr. 564—Newton v. State, 
250 S.W. 1036, 94 Tex.Cr. 288—Cul¬ 
ver v. State, 249 S.W. 853, 94 Tex. 
Cr. 103—Bell v. State, 206 S.W. 516, 
84 Tex.Cr. 197. 

Ya._Corpus Juris Secundum quoted 

in Powers v. Commonwealth, 30 S. 
E 2d 22, 24, 182 Va. 669. 

16 C.J. P 026 note 71—25 C.J. P 647 
note 20 [a] (1). 

Sale or purchase 

(1) Text rule applies with respect 
to evidence introduced to prove sale 
or purchase of property. 

Ala.—Ex parte Lindsey, 86 So. 87, 204 
Ala. 394. 

Md.—McAllister v. State, 118 A. 147, 
]40 Md. 647—Myers v. State, 113 A. 
92, 137 Md. 491. 

Miss—Fielder v. State, 108 So.2d 590, 
235 Miss. 44. 

Okl.—Campbell v. State, 247 P.2d 
281, 95 Okl.Cr. 396—Smith v. State, 
58 P.2d 347, 59 Okl.Cr. 312. 

Or.—State v. Harris, 211 P. 944, 106 
Or. 211. 

Tex.—Ervin v. State, 219 S.W.2d 461, 
153 Tex.Cr. 211—Parker v. State, 
106 S.W.2d 313, 132 Tex.Cr. 567— 
English v. State, 63 S.W.2d 547, 124 
Tex.Cr. 459. 

(2) Where accused at time of pur¬ 
chase of automobile signed purchas¬ 
er’s statement that was filled out 
from information furnished by him, 
.such statement was not hearsay. 
•Tex.—Dinsmore v. State, Cr., 335 S. 

W.2d 612. 


Transfer without consideration 

Tex.—Whitehead v. State, 279 S.W. 
850, 103 Tex.Cr. 78. 

40. Ala.—Walker v. State, 86 So. 

257, 17 Ala.App. 555. 

Ark.—Lacefleld v. State, 286 S.W. 

818, 171 Ark. 655. 

Tex.—Graham v. State, 55 S.W.2d 
826, 122 Tex.Cr. 416—Henderson v. 
State, 281 S.W. 557, 103 Tex.Cr. 
502—Bell v. State, 206 S.W. 516, 
84 Tex.Cr. 197—Dunn v. State, 161 
S.W. 467, 72 Tex.Cr. 170. 

Va.—Corpus Juris Secundum quoted 
in Powers v. Commonwealth, 30 S. 
E.2d 22, 24, 182 Va. 669. 

Sole possession 

Tex.—Cox v. State, 5 S.W.2d 147, 109 
Tex.Cr. 437. 

Transfer, loss, or acquisition 

Iowa.—State v. Leib, 201 N.W. 29, 
198 Iowa 1315. 

Ky.—Bruce v. Commonwealth, 232 S. 

W. 63, 191 Ky. 846. 

Tex.—Johnson v. State, 39 S.W.2d 50, 
118 Tex.Cr. 641. 

Iiease 

Tex.—Allen v. State, 42 S.W.2d 602, 
118 Tex.Cr. 120—Britten v. State, 
274 S.W. 147, 101 Tex.Cr. 28. 

41. Ark.—Rollins v. State, 188 S.W. 
560, 125 Ark. 217. 

N.M.—Perkins v. Roswell, 113 P. 609, 
16 N.M. 185. 

Va.—Corpus Juris Seoundum quoted 

in Powers v. Commonwealth, 30 S. 
E.2d 22, 24, 182 Va. 669. 

42. N.C.—State v. Cochran, 13 N.C. 
63. 

43. Or.—State v. McGinnis, 108 P. 
132, 56 Or. 163. 

44 . Q. a .—Lunsford v. State, 4 S.E.2d 
112, 60 Ga.App. 537. 

Furohase 

Wash.—State v. Billingsley, 169 P. 
845, 99 Wash. 445. 

45. La.—State v. Brantley, 125 So 
257, 169 La. 315. 

Tex.—Arnold v. State, 10 S.W.2d 102, 
111 Tex.Cr. 106. 
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46. Cal.—People v. Dewson, 310 P.2d 
162, 150 C.A.2d 119. 

Affidavit 

Tex.—Bates v. State, 271 S.W. 389, 

99 Tex.Cr. 647. 

Tax schedule submitted by taxpay¬ 
er. 

Ill.—People v. Anderson, 189 N.E. 
338, 355 Ill. 289. 

47. Ga.—-Webber v. State, 27 S.E.2d 
411, 70 Ga.App. 95. 

Affidavit 

Ky.—Vanmeter v. Commonwealth, 23 
S.W.2d 594, 232 Ky. 404. 

Tex.—Brown v. State, 124 S.W.2d 124, 
136 Tex.Cr. 61—Seay v. State, 115 
S.W.2d 419, 134 Tex.Cr. 252—Seay 
v. State, 115 S.W.2d 418, 134 Tex. 
Cr. 255—Cropper v. State, 111 S. 
W.2d 709, 133 Tex.Cr. 391—White 
v. State, 45 S.W.2d 225, 119 Tex.Cr. 
338—Bryant v. State, 250 S.W. 169, 
94 Tex.Cr. 67. 

Search warrant 

N.D.—State v. Anderson, 260 N.W. 
603, 65 N.D. 621. 

Tex.—Brown v. State, 124 S.W.2d 124, 
136 Tex.Cr. 61—Magee v. State, 123 
S.W.2d 906, 136 Tex.Cr. 183—Seay 
v. State, 115 S.W.2d 419, 134 Tex. 
Cr. 252—Seay v. State, 115 S.W.2d 
418, 134 Tex.Cr. 255—Cropper v. 
State, 111 S.W.2d 709, 133 Tex.Cr. 
391—White v. State, 45 S.W.2d 225, 
119 Tex.Cr. 338. 

48. Motor vehicle ownership 
Ind.—Foreman v. State, 14 N.E.2d 

546, 214 Ind. 79. 

49. U.S.—Shreve v. U. S., C.C.A. 
Ariz., 103 F.2d 796, certiorari de¬ 
nied 60 S.Ct. 84, 308 U.S. 570, 84 L. 
Ed. 479. 

50. U.S.—U. S. v. Alper, C.C.A.N.T., 
156 F.2d 222—U. S. v. Freundlich, 
C.C.AN.Y, 95 F.2d 376. 

Ala.—McDonald v. State, 1 So.2d 658, 
241 Ala. 172—Mooney v. State, 126 
So. 611, 23 Ala.App. 446—Cox v. 
State, 122 So. 613, first case, 23 Ala. 
App. 86, certiorari denied 122 So. 
613, second case, 219 Ala. 396—— 
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sible as admissions or declarations, as discussed in¬ 
fra §§ 730-738, or as confessions, see infra §§ 816— 
843; and, further, hearsay evidence of admissions, 
confessions, threats, or other statements of accused 
is inadmissible. 51 Where accused’s statements are 
otherwise admissible, they may be proved by a person 
who heard accused make them. 52 

§ 729. - Other Matters 

Numerous cases have adjudicated the admissibility, 


under the hearsay rule, of various types of evidence of- 
fered for the purpose of proving, or tending to prove 
various particular matters, including the acts, character' 
physical condition or whereabouts of the accused, of the 
person injured, or of other persons. 

The general rule that evidence of extra-judicial 
statements or declarations offered as proof of the 
matter asserted are inadmissible as hearsay, dis¬ 
cussed supra § 718, applies ordinarily to such evi¬ 
dence when offered as proof of matters such as the 


White v. State, 101 So. 312, 20 Ala. 
App. 213—Savage v. State, 100 So. 
919, 20 Ala.App. 97—Aplin v. State, 
99 So. 734, 19 Ala.App. 604—Stovall 
v. State, 93 So. 275, 18 Ala.App. 559 
—Holland v. State, 86 So. 118, 17 
Ala.App. 503. 

Cal.—People v. Hinshaw, 227 P. 156, 
194 Cal. 1. 

People v. Huston, 329 P.2d 334, 
163 C.A.2d 363—People v. Romero, 
144 P.2d 411, 62 C.A.2d 116—People 
v. White, 12 P.2d 1078, 124 C.A. 548. 
D.C.—Smith v. U. S., 91 F.2d 556, 67 
App.D.C. 251. 

Ga.—Goodson v. State, 132 S.E. 899, 
1G2 Ga. 178. 

La.—State v. Henderson, 122 So. 591, 
168 La. 487—State v. Anthony, 117 

So. 921, 166 La. 793—State v. Har¬ 
ris, 117 So. 820, 166 La. 759, cer¬ 
tiorari denied Harris v. State of 
Louisiana, 49 S.Ct. 34, 278 U.S. 641, 
73 L.Ed. 556. 

Mo.—State v. Fleming, 188 S.W.2d 12, 
354 Mo. 31—State v. Lovelace, 39 S. 
W.2d 533—State v. Parker, 12 S.W. 
2d 428, 321 Mo. 553. 

Mont.—State v. Fairburn, 340 P.2d 
157, 135 Mont. 449. 

N-Y.—People v. Raizen, 208 N.Y.S. 
185, 211 App.Div. 446. 

People v. Skovec, 50 N.Y.S.2d 438, 
183 Misc. 764. 

Ohio.—Licavoli v. State, App., 34 N. 
E.2d 450. 

Tex.—Jamar v. State, 150 S.W.2d 
1031, 142 Tex.Cr. 91—Walker v. 

State, 137 S.W.2d 1033, 138 Tex.Cr. 
660—Vick v. State, 102 S.W.2d 
1060, 132 Tex.Cr. 182—Russell v. 
State, 45 S.W.2d 622, 119 Tex.Cr. 
469—Bramlett v. State, 268 S.W. 
739, 99 Tex.Cr. 200—Soderman v. 
State, 260 S.W. 607, 97 Tex.Cr. 23— 
Campbell v. State, 240 S.W. 937, 92 
Tex.Cr. 12—Willis v. State, 239 S. 
W. 212, 91 Tex.Cr. 329—Seebold v. 
State, 232 S.W. 328, 89 Tex.Cr. 563 
—Gilbert v. State, 215 S.W. 106, 
85 Tex.Cr. 597—Pearson v. State, 
187 S.W. 336, 79 Tex.Cr. 609. 

Va.—Dykeman v. Commonwealth, 113 
S.E.2d 867, 201 Va. 807. 

Wash.—State v. Orcutt, 212 P. 1066, 
123 Wash. 651. 

Self-serving acts and declarations see 
infra § 737. 


Restrictions 

Unless it constitutes an admission, 
an extrajudicial statement by ac¬ 
cused is subject to the same restric¬ 
tions on admissibility as evidence as 
extrajudicial statements by others. 
Cal.—People v. Sagehorn, 294 P.2d 
1062, 140 C.A.2d 138. 

Denial of accusatory statements 
Cal.—People v. Butler, 257 P.2d 109, 
118 C.A.2d 16. 

Plea of guilty in court 

Mass.—Commonwealth v. Tilley, 99 
N.E.2d 749, 337 Mass. 540. 

As explaining conduct 

Rule does not exclude evidence of 
an extra-judicial declaration offered 
merely for the purpose of explaining 
the subsequent conduct of a person 
to whom the declaration was made 
or communicated. 

Ga.—Duren v. State, 124 S.E. 343, 158 
Ga. 735. 

51. Ala.—Peoples v. State, 58 So.2d 
599, 257 Ala. 295—Kitchens v. 

State, 37 So.2d 428, 251 Ala. 344. 

Roberson v. State, 90 So. 70, 18 
Ala.App. 143—Stokes v. State, 81 
So. 363, 17 Ala.App. 27. 

Ariz.—Turley v. State, 59 P.2d 312, 
48 Ariz. 61—Indian Fred v. State, 
282 P. 930, 36 Ariz. 48. 

Ark.—Schooley v. State, 2 S.W.2d 67, 
176 Ark. 895—Hale v. State, 226 S. 
W. 527, 146 Ark. 579. 

Iowa.—State v. Fountain, 168 N.W. 

285, 183 Iowa 1159. 

Kan.—State v. Wallgren, 58 P.2d 74, 
144 Kan. 10. 

Ky.—Yates v. Commonwealth, 265 S. 
W. 275, 204 Ky. 552—Keith v. Com¬ 
monwealth, 243 S.W. 293, 195 Ky. 
635—Frasure v. Commonwealth, 
185 S.W. 146, 169 Ky. 620. 

La.—State v. Foster, 114 So. 696, 164 
La. 813—State v. Morgan, 82 So. 
711, 145 La. 585. 

Miss.—Walker v. State, 100 So. 9, 135 
Miss. 422. 

Mo.—State v. Long, 80 S.W.2d 154, 
336 Mo. 630—State v. Culpepper, 
238 S.W. 801, 293 Mo. 249. 

N.Y.—People v. Dragone, 229 N.Y.S. 

265, 223 App.Div. 529. 

N.C.—State v. McLamb, 166 S.E. 507, 
203 N.C. 442. 

N.D.—State v. Phillips, 277 N.W. 609, 
68 N.D. 113. 


S.C.—State v. Kennedy, 95 S.E. 350 
109 S.C. 141. 

Tex.—Potter v. State, 53 S.W.2d 787, 
122 Tex.Cr. 96—Lewis v. State, 1 
S.W.2d 298, 108 Tex.Cr. 258—Maier- 
hofer v. State, 296 S.W. 540, 107 
Tex.Cr. 233—Tait v. State, 294 S.W. 
557, 10G Tex.Cr. 642— Williams v! 
State, 257 S.W. 544, 96 Tex.Cr. 294 
—Boswell v. State, 248 S.W. 360, 
93 Tex.Cr. 641—Bryan v. State, 234 
S.W. 83, 90 Tex.Cr. 175—Burkhal- 
ter v. State, 212 S.W. 163, 85 Tex. 
Cr. 282. 

W.Va.—State v. Greer, 42 S.E.2d 719 
130 W.Va. 159. 

16 C.J. p 626 note 76. 

52. Cal.—People v. Khair Din, 179- 
P. 713, 39 C.A. 695. 

Ind.—Maddox v. State, 12 N.E.2d 947, 
213 Ind. 537. 

La.—State v. Avery, 145 So. 535, 176- 
La. 264. 

Mich.—People v. Earl, 300 N.W. S90„ 
299 Mich. 579. 

Mo — Corpus Juris Secundum cited in. 

State v. Page, App., 192 S.W.2d 
577, 578. 

N.J.—State v. Bond, 152 A. 636, 9 N.J. 
Misc. 19—State v. Edwards, 152 A. 
452, 9 N.J.Misc. 34. 

Okl.— Corpus Juris Secundum cited, 
in Hendricks v. State, Cr., 296 P. 
2d 205, 220, appeal dismissed 77 
S.Ct. 329, 352 U.S. 949, 1 L.Ed.2d 
241. 

Tex.—Maedgen v. State, 104 S.W.2d 
518, 132 Tex.Cr. 397—Rueda v. 

State, 277 S.W. 116, 101 Tex.Cr. 651. 
16 C.J. p 626 note 77. 

Sound moving picture of accused 
making a confession is not inadmis¬ 
sible as hearsay. 

Cal.—People v. Hayes, 71 P.2d 321, 
21 C.A.2d 320. 

Response to inquiries 

Accused’s legal rights were not vi¬ 
olated by state inspector in relating 
conversation that took place between, 
him and accused following his arrest, 
where entire conversation pertained 
to subject of the arrest and what¬ 
ever affirmative statements were 
made by inspector during conversa¬ 
tion were made in response to ac¬ 
cused’s inquiries. 

Cal.—People v. Rickman, 155 P.2d 
374, 67 C.A.2d 711. 
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acts, 53 character or reputation, 54 physical condi- in the case of evidence concerning the acts, 56 rela¬ 
tion 54 - 5 or characteristics, 54 - 10 whereabouts or resi- tionships, 57 character, 58 or physical condition 09 of 
dence 55 of accused. Also, the general rule applies 


53. U.S.—U. S. v. Russano, C.A.N.T., 
257 F.2d 712—U. S. v. Konovsky, C. 
A.I11., 202 F.2d 721—U. S. v. Pot¬ 
ash, C.C.A.N.Y., 118 F.2d 54, certio¬ 
rari denied Potash v. U. S., 61 S.Ct. 
1103, 313 U.S. 584, 85 L.Ed. 1540. 

Ala.—Kissic v. State, 94 So.2d 202, 
266 Ala. 71, 67 A.L.R.2d 530—San¬ 
ders v. State, 11 So.2d 740, 243 Ala. 
691. 

Jordan v. State, 5 So.2d 110, 30 
Ala.App. 313—Pendley v. State, 128 
So. 589, 23 Ala.App. 539—Thomas 
v. State, 90 So. 878, 18 Ala.App. 
268—Moore v. State, 88 So. 25, 17 
Ala.App. 625. 

Ariz.—State v. Coey, 309 P.2d 260, 82 
Anz. 133. 

Cal.—People v. Estes, 206 P. 52, 188 

C. 511. 

People v. Wynkoop, 331 P.2d 1040, 
165 C.A.2d 540—People v. Misener, 
251 P.2d 683, 115 C.A.2d 63—Peo¬ 
ple v. Whalen, 160 P.2d 560, 70 C. 
A.2d 142—People v. Vogel, 171 P. 
978, 36 C.A. 216. 

Colo.—Crosswhite v. People, 137 P.2d 
399, 110 Colo. 584. 

D.C.—Brown v. U. S., Mun.App., 40 
A.2d 832, reversed on other grounds 
152 F.2d 138, 80 U.S.App D.C 270. 
Ga.—Rosborough v. State, 72 S.E.2d 
717, 209 Ga. 362—Fuller v. State, 
26 S.E.2d 281, 196 Ga. 237. 

Ky.—Gammons v. Commonwealth, 
305 S.W.2d 932—Bowman v. Com¬ 
monwealth, 218 S.W.2d 666, 309 Ky. 
611—Banks v. Commonwealth, 126 
S.W.2d 1122, 277 Ky. 647—Means v. 
Commonwealth, 38 S.W.2d 193, 238 
Ky. 366. 

La.—State v. Harris, 117 So. 820, 166 
La. 759, certiorari denied Harris v. 
State of Louisiana, 49 S.Ct. 34, 278 
U.S. 641, 73 L.Ed. 556. 

Md.—MacEwen v. State, 71 A.2d 464, 
194 Md. 492. 

Mass.—Commonwealth v. Farrell, 78 
NE.2d 697, 322 Mass. 606. 

Miss.—Smith v. State, 115 So.2d 318, 
237 Miss. 498—Williams v. State, 
72 So.2d 147, 220 Miss. 800. 

Neb.—Redding v. State, 85 N.W.2d 
647, 165 Neb. 307. 

N.J.—State v. Liebowitz, 169 A. 523, 
12 N.J.Misc. 73. 

N.C.—State v. Benson, 66 S E.2d 893, 
234 N.C. 263—State v. Collins, 126 
S.E. 98, 189 N.C. 15. 

Ohio.—City of Columbus v. Freeze, 
135 N.E.2d 419, 100 Ohio App. 37. 
Okl.—Maiden v. State, Cr., 273 P.2d 
774. 

Or.—State v. Opie, 170 P.2d 736, 179 
Or. 187. 

R. I.—State v. Turcotte, 26 A.2d 625, 
68 R.I. 119. 

S. C.—State v. Jernigan, 153 S.E. 480, 
156 S.C. 509—State v. Winfield, 91 
S.E. 327, 106 S.C. 392. 


Tex.—De Lira v. State, 297 S.W.2d 
953, 164 Tex.Cr. 194—Gray v. State, 
277 S.W.2d 107, 161 Tex Cr. 384— 
Taylor v. State, 267 S.W.2d 828, 160 
Tex.Cr. 124—Donahoo v. State, 264 
S.W.2d 108, 159 Tex.Cr. 334—Bag¬ 
gett v. State, 229 S.W.2d 801, 154 
Tex.Cr. 618—Key v. State, 192 S.W. 
2d 563, 149 Tex.Cr. 201—Lee v. 
State, 182 S.W.2d 490, 147 Tex.Cr. 
548—Quinn v. State, 123 S.W.2d 
890, 136 Tex.Cr. 131—McKee v. 

State, 115 S.W.2d 943, 134 Tex.Cr. 
309—Norton v. State, 88 S.W.2d 
1045, 129 Tex.Cr. 503—Simmons v. 
State, 61 S.W.2d 121, 124 Tex.Cr. 
106—Palmertree v. State, 59 S.W.2d 
137, 123 Tex.Cr. 511—Owsley v. 
State, 18 S.W.2d 178, 112 Tex.Cr. 
641—Tierney v. State, 10 S.W.2d 
1001, 111 Tex.Cr. 52—Carney v. 
State, 6 S.W.2d 369, 109 Tex.Cr. 624 
—McPherson v. State, 300 S.W. 936, 
108 Tex.Cr. 265—Martin v. State, 
295 S.W. 1098, 107 Tex.Cr. 151- 
Woodward v. State, 289 S.W. 407. 
105 Tex.Cr. 556—Goss v. State, 284 
S.W. 578, 104 Tex.Cr. 438—Ray v. 
State, 225 S.W. 523, 88 Tex.Cr. 196. 
Va.—Jennings v. Commonwealth, 156 
S.E. 394, 155 Va. 1075—Snarr v. 
Commonwealth, 109 S.E. 590, 131 
Va. 814. 

Wash.—State v. Low, 74 P.2d 458, 192 
Wash. 631. 

W.Va—State v. Waters, 140 S.E. 139, 
104 W.Va. 433. 

Prior arrest 

Md.—Purviance v. State, 44 A.2d 474, 
185 Md. 189. 

Prior convictions 

Ind.—Green v. State, 63 N.E,2d 292, 
223 Ind. 614. 

Nev.—State v. McKay, 165 P.2d 389, 
63 Nev. 118, rehearing denied 167 
P.2d 476, 63 Nev. 180. 

Tex.—Doyle v. State, Cr., 329 S.W.2d 
286. 

Defense made to prior charge 

Tex.—Williams v. State, 16S S.W.2d 
261, 145 Tex.Cr. 406. 

Threats against witness 
U.S.—U. S. v. Ramos, C.A.N.Y., 268 
F.2d 878. 

54. Ala.—Schultz v. State, 57 So.2d 
128, 36 Ala.App. 414—Hovey v. 

State, 195 So. 282, 29 Ala App. 149, 
certiorari denied 195 So. 283, 239 
Ala. 309. 

Ky.—Acres v. Commonwealth, 259 S. 
W.2d 38. 

Me.—state v. Howard, 102 A. 743, 117 
Me. 69. 

54.5 Ky.—Lee v. Commonwealth, 
310 S.W.2d 549—Swango v. Com¬ 
monwealth, 183 S.W.2d 523, 298 Ky. 
572. 

Okl.—Robertson v. State, 243 P.2d 
367, 95 Okl.Cr. 223. 
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Pa.—Commonwealth v. Godfrey, 112 
A.2d 434, 177 Pa.Super. 640. 

Tex.—House v. State, 233 S.W.2d 862, 
155 Tex.Cr. 275. 

Intoxication 

Ga.—Ray v. State, 84 S.E.2d 591, 91 
Ga.App. 16. 

Okl.—Walker v. State, 265 P.2d 499, 
97 Okl.Cr. 367—Brow'n v. State, 164 
P.2d 249, 166 P.2d 1021, reheard 81 
Okl.Cr. 303. 

Suggested treatment for injuries 
Ala.—Melvin v. State, 21 So.2d 277, 
32 Ala.App. 10, certiorari denied 
21 So.2d 282, 246 Ala. 493. 

54.10 Voice 

U.S.—Iva Ikuko Toguri D’Aquino v 
U. S., C.A.Cal., 192 F.2d 338, certio 
rari denied 72 S.Ct. 772, 343 U.S 
935, 96 L.Ed. 1343, rehearing denied 
72 S.Ct. 1053, 343 U.S. 958, 96 L.Ed 
1358, rehearing denied 73 S.Ct. 786 
345 U.S. 931, 97 L.Ed. 1361, and re 
hearing denied, C.A., 203 F.2d 390. 

55. Ala.—Ellis v. State, 100 So.2d 
725, 39 Ala.App. 325, certiorari de¬ 
nied 100 So.2d 732, 267 Ala. 235- 
Williams v. State, 114 So. 477, 22 
Ala.App. 269. 

Ga.—Brawner v. State, 75 S.E.2d 184, 
87 Ga.App. 746. 

Ky.—Lee v. Commonwealth, 310 S.W. 
2d 549—Kesterson v. Common¬ 
wealth, 71 S.W.2d 622, 254 Ky. 287. 
Okl.—Seay v. State, 228 P.2d 665, 93 
Okl.Cr. 372. 

Tex.—Cliorn v. State, 298 S.W. 290, 
107 Tex.Cr. 521. 

56. Ala.—Pendley v. State, 128 So. 
589, 23 Ala.App. 539. 

Ariz.—Riley v. State, 73 P.2d 96, 50 
Ariz. 442. 

La.—State v. Thompson, 82 So.2d 33, 
228 La. 342. 

Miss.—Bester v. State, 55 So.2d 379, 
212 Miss. 641. 

Mo.—State v. Tiedt, 229 S.W.2d 5S2, 
360 Mo. 594. 

Tex.—Keeton v. State, 190 S.W.2d 
520, 149 Tex.Cr. 27—Palmertree v. 
State, 59 S.W.2d 137, 123 Tex.Cr. 
511. 

Va.—Belton v. Commonwealth, 104 S. 

E.2d 1, 200 Va. 5. 

57. Miss.—Steward v. State, 123 So. 
891, 154 Miss. SoS. 

Tex.—Lucas v. State, 132 S.W.2d 854, 
137 Tex.Cr. 574. 

58. Ala.—Morgan v. State, 102 So. 
236, 20 Ala.App. 331, certiorari de¬ 
nied Ex parte Morgan, 102 So, 23S, 
212 Ala. 175. 

Tex.—Johnson v. State, 188 S.W. 426, 
80 Tex.Cr. 169. 

59. Ala.—Warren v. State, 25 So.2d 
51, 32 Ala.App. 273. 

Ga.—Camp v. State, 175 S.E. 646, 179 
Ga. 292. 
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the person injured, or the acts, 60 character, 61 physi¬ 
cal condition, 62 or whereabouts 63 of other persons. 

Other cases have applied the general rule exclud¬ 


ing hearsay evidence to proof offered to establish 
motive, intention, or purpose, 64 and knowledge; 65 
the location, 65 - 6 character or condition, 66 of prop- 


Kimball v. State, 10 S.E.2d 240, 
63 Ga.App. 183. 

Ill.—People v. Bush, 133 N.E. 201, 
300 Ill. 532. 

Ky.—Fugate v. Commonwealth, 72 S. 
W.2d 47, 254 Ky. 663. 

Mo.—State v. Hacker, 291 S.W.2d 155. 

N.J.—State v. Farrior, 82 A.2d 651, 
14 N.J.Super. 655. 

State v. Lisena, 34 A.2d 737, 131 
N.J.Law 48. 

S.C.—State v. Vickers, 84 S.E.2d 873, 
226 S.C. 301. 

Tex.—Leach v. State, 229 S.W.2d 809, 
154 Tex.Cr. 560. 

60. U.S.—Gantz v. U. S., C.C.A.Mo., 
127 F.2d 498, certiorari denied 63 
S.Ct. 47, 317 U.S. 625, 87 L.Ed. 505, 
rehearing denied 63 S.Ct. 154, 317 
U.S. 709, 87 L.Ed. 565. 

Ala.—Vernon v. State, 196 So. 96, 239 
Ala. 593, reversed on other grounds 
61 S.Ct. 1092, 313 U.S. 547, 85 L. 
Ed. 1513. 

Fuller v. State, 90 So.2d 244, 38 
Ala.App. 493, certiorari denied 90 
So.2d 245, 265 Ala. 695—Hawkins v. 
State, 195 So. 762, 29 Ala.App. 221, 
certiorari denied 195 So. 765, 239 
Ala. 532—Smith v. State, 195 So. 
290, 29 Ala.App. 212, certiorari de¬ 
nied 195 So. 293, 239 Ala. 301- 
Flowers v. State, 17 So.2d 285, 31 
Ala.App. 337—Matson v. State, 173 
So. 612, 27 Ala.App. 396, certiorari 
denied 173 So. 617, 234 Ala. 74— 
Shumate v. State, 97 So. 772, 19 
Ala.App. 340, certiorari denied Ex 
parte Shumate, 97 So. 777, 210 Ala. 
252. 

Cal.—People v. Kerns, App., 4 Cal. 
Rptr. 925—People v. Jennings, 298 
P.2d 56, 142 C.A.2d 160—People v. 
Sagehorn, 294 P.2d 1062, 140 C.A. 
2d 138—People v. Temple, 227 P.2d 
500, 102 C.A.2d 270. 

Ga.—Loomis v. State, 61 S.E.2d 33, 
78 Ga.App. 336—Glass v. State, 44 
S.E.2d 143, 75 Ga.App. 602—Jones 
v. State, 9 S.E.2d 707, 62 Ga.App. 
734. 

Ill. —people v. Redola, 133 N.E. 292, 
300 Ill. 392. 

Ky.—Young v. Commonwealth, 332 
S.W.2d 536—Ellison v. Common¬ 
wealth, 225 S.W.2d 470, 311 Ky. 757. 

La.—State v. Eubanks, 94 So.2d 262, 
232 La. 289, reversed on other 
grounds 78 S.Ct. 970, 356 U.S. 584, 
2 L.Ed.2d 991—State v. Dunn, 109 
So. 56, 161 La. 532, error dismissed 
Dunn v. State of Louisiana, 47 S. 
Ct. 344, 273 U.S. 656, 744, 71 L.Ed. 
825. 

Minn.—State v. Staveneau, 197 N.W. 
667, 158 Minn. 329. 

Miss.—Barnes v. State, 23 So.2d 405, 
199 Miss. 86—Barry v. State, 192 
So. 841, 187 Miss. 221. 


Mo.—State v. Crow, 141 S.W.2d 66, 
346 Mo. 306. 

N.J.—State v. Orecchio, 106 A.2d 541, 
16 N.J. 125. 

State v. Hatch, 91 A.2d 273, 21 
N.J.Super. 394. 

N.M.—State v. Shedoudy, 118 F.2d 
280, 45 N.M. 516. 

N.Y.—People v. Licata, 38 N.Y.S.2d 
324, 265 App.Div. 130—People v. 
Figara, 219 N.Y.S. 73, 218 App.Div. 
638. 

N.C.—State v. Sisk, 116 S.E. 721, 185 
N.C. 696. 

Okl.—Gray v. State, 258 P.2d 950, 97 
Okl.Cr. 121—Davis v. State, 19 P.2d 
384, 54 Okl.Cr. 285. 

Or.—State v. Kincaid, 285 P. 1105, 133 
Or. 95, rehearing denied 288 P. 1015, 
133 Or. 95. 

Pa.—Commonwealth v. Bonomo, 151 
A.2d 441, 396 Pa. 222. 

S.C.—State v. Williams, 118 S.E. 783, 
125 S.C. 385. 

Tex.—Pitcock v. State, Cr., 324 S.W. 
2d 866—Sherrad v. State, Cr., 318 
S.W.2d 900—Scanlin v. State, 305 
S.W.2d 357, 165 Tex.Cr. 183—Gil¬ 
mer v. State, 246 S.W.2d 639, 157 
Tex.Cr. 109—Newman v. State, 210 
S.W.2d 171, 151 Tex.Cr. 628—Comp¬ 
ton v. State, 186 S.W.2d 74, 148 
Tex.Cr. 204—Dubbs v. State, 157 S. 
W.2d 643, 143 Tex.Cr. 82—Feldman 
v. State, 147 S.W.2d 773, 141 Tex. 
Cr. 306, rehearing denied 148 S.W. 
2d 835, 141 Tex.Cr. 306—Riley v. 
State, 49 S.W.2d 1106, 121 Tex.Cr. 
61—Reeves v. State, 10 S.W.2d 90, 

111 Tex.Cr. 89—Smith v. State, 287 
S.W. 57, 105 Tex.Cr. 104—Wilson v. 
State, 281 S.W. 569, 103 Tex.Cr. 387 
—Red v. State, 277 S.W. 683, 102 
Tex.Cr. 263—Greenwood v. State, 
208 S.W. 662, 84 Tex.Cr. 548. 

W.Va.—State v. Bragg, 141 S.E. 400, 
105 W.Va. 36. 

61. Cal.—People v. Flores, 99 P.2d 
326, 37 C.A.2d 282. 

Mont.—State v. Diedtman, 190 P. 117, 
58 Mont. 13. 

N.J.—State v. Orecchio, 106 A.2d 541, 
16 N.J. 125. 

Tex.—Owsley v. State, 18 S.W.2d 178, 

112 Tex.Cr. 641—Charles v. State, 
222 S.W. 255, 87 Tex.Cr. 233. 

62. U.S.—Baker v. U. S., C.C.A.Ark., 
115 F.2d 533, certiorari denied 61 
S.Ct. 711, 312 U.S. 692, 85 L.Ed. 
1128, rehearing denied 61 S.Ct. 731, 
312 U.S. 715, 85 L.Ed. 1145, and 
motion denied, C.A., 139 F.2d 721, 
rehearing denied 65 S.Ct. 1399, 325 
U.S. 894, 89 L.Ed. 2005. 

Ga.—Camp v. State, 175 S.E. 646, 
179 Ga. 292. 

Intoxication 

Ark.—Stacy v. State, 306 S.W.2d 852. 
228 Ark. 260. 


63. Ala.—Burrow v. State, 121 So. 
449, 23 Ala.App. 99. 

Mich.—People v. Hanttula, 37 N.W.2d 
552, 324 Mich. 560. 

Mo.—State v. Taylor, 148 S.W.2d 802 
347 Mo. 607. 

Okl.—Holman v. State, 262 P.2d 456, 
97 Okl.Cr. 279. 

Wyo.—State v. Parmely, 199 P.2d 112 
65 Wyo. 215. 

64. U.S.—Sandroff v. U. S., C.C.A. 
Mich., 158 F.2d 623. 

Ala.—Nickerson v. State, 88 So. 905, 
205 Ala. 684. 

Bufford v. State, 128 So. 126, 23 
Ala.App. 521—Scott v. State, 73 So. 
212, 15 Ala.App. 267. 

Colo.—Brown v. People, 273 P.2d 128, 
130 Colo. 77—McPhee v. People, 98 
P.2d 997, 105 Colo. 413. 

Fla.—Rhodes v. State, 140 So. 309, 
104 Fla. 520. 

Iowa.—State v. Bales, 102 N.W.2d 
162. 

Md.—Walters v. State, 144 A. 252, 
156 Md. 240. 

Miss.—Simmons v. State, 48 So.2d 
601. 

N.H.—State v. Thorp, 171 A. 633, 86 
N.H. 501. 

Ohio.—Joyce v. State, 162 N.E. 3S8, 
119 Ohio St. 114. 

Okl.—Combest v. State, 299 P. 920, 
51 Okl.Cr. 38. 

Tex.—Caldwell v. State, 35 S.W.2d 
165, 117 Tex.Cr. 145—Parsons v. 
State, 265 S.W. 565, 98 Tex Cr. 272 
—Beasley v. State, 225 S.W. 748, 
88 Tex.Cr. 220—James v. State, 219 
S.W. 202, 86 Tex.Cr. 598. 

Va.—Scruggs v. Commonwealth, 99 
S.E. 518, 125 Va. 736. 

65. Ala.—Canty v. State, 191 So. 
260, 238 Ala. 384, reversed on oth¬ 
er grounds Canty v. State of Ala¬ 
bama, 60 S.Ct. 612, 309 U.S. 629, 
84 L.Ed. 988. 

Turner v. State, 72 So. 574, 15 
Ala.App. 19. 

N.C.—State v. Church, 135 S.E. 709, 
192 N.C. 658. 

65.5 Okl.—Jones v. State, 141 P.2d 
109, 77 Okl.Cr. 285. 

Motor vehicle 

Kan.—State v. Fouts, 221 P.2d 841, 

169 Kan. 686. 

66. U.S.—Mellon v. U. S., C.A.Ala., 

170 F.2d 583—U. S. v. Levy, C.C.A. 
Ind., 138 F.2d 429, certiorari denied 
Levy v. U. S., 64 S.Ct. 528, 321 U.S. 
770, 88 L.Ed. 1065, rehearing denied 
64 S.Ct. 635, 321 U.S. 803, 88 L.Ed. 
1089. 

Ala.—McKee v. State, 155 So. 888, 26 
Ala.App. 208—Havard v. State, 124 
So. 912, 23 Ala.App. 228, certiorari 
denied 124 So. 915, 220 Ala. 359, 
followed in Lyons v. State, 124 So. 
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erty or premises or to establish the theft, 66 - 5 
of property or premises. Evidence concerning 
other particular matters has been held within the 
hearsay rule. 67 Testimony as to results obtained 
by the use of bloodhounds for trailing a scent from 
the scene of crime is a conclusion of the witness and 
hearsay, and is inadmissible on the trial of a person 
accused of crime. 67 * 5 
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On the other hand, the hearsay rule does not ex¬ 
clude evidence of statements made or communi¬ 
cated to a person, when offered for the mere pur¬ 
pose of showing that subsequent statements by such 
person were thereby influenced, 68 or statements 
made or communicated to, accused before the alleged 
crime, when offered for the mere purpose of show¬ 
ing his motive, intent, knowledge or state of mind 
at the time he acted. 69 Testimony of a witness 


915, second case, 23 Ala.App. 231, 
certiorari denied 124 So. 915, third 
case. 220 Ala. 360—Gilbert v. State, 
10C So. 217, 21 Ala.App. 175. 

Cal.—People v. Preston, 325 P.2d 523, 
160 C.A.2d 545. 

Ill.—People v. Grizzle, 44 N.E.2d 917, 
381 Ill. 278. 

Ind.—Foust v. State, 161 N.E. 371, 
200 Ind. 76. 

Miss.—Barnes v. State, 23 So.2d 405, 
199 Miss. 86. 

Philippine.—U. S. v. Santiago, 4 Phil¬ 
ippine 439. 

S.C.—State v. White, 61 S.E.2d 754, 
218 S.C. 130. 

Tex.—Freeman v. State, 147 S.W.2d 
1095, 141 Tex.Cr. 158—Hearrean v. 
State, 146 S.W.2d 379, 140 Tex.Cr. 
527. 

Va.—Boatright v. Commonwealth, 96 
S.E.2d 772, 198 Va. 753. 

Quantity 

Ala.—Dillehay v. State, 90 So. 332, 

18 Ala.App. 271, certiorari denied 
Ex parte State ex rel. Davis, 90 So. 
334, 206 Ala. 560. 

Weight 

Cal.—People v. Moore, 191 P. 980, 48 
C.A. 245. 

Okl.—McKinney v. State, 198 P. 108, 

19 Okl.Cr. 94. 

Tex.—Olivares v. State, 76 S.W.2d 
140, 127 Tex.Cr. 316—Elliott v. 

State, 27 S.W.2d 222, 115 Tex.Cr. 
365. 

Value 

Ill.—People v. George, 76 N.E.2d 60, 
398 Ill. 318. 

Ky.—Pruett v. Commonwealth, 250 S. 

W. 131, 199 Ky. 35. 

Miss.—Brittenum v. State, 167 So. 
619, 175 Miss. 453. 

Mo.—State v. Sanford, 297 S.W. 73, 
317 Mo. 865. 

Ohio.—Weisenberg v. State, 12 Ohio 
App. 272. 

Okl.—Hardesty v. State, Cr., 291 P.2d 
351. 

25 C.J. p 647 note 20 [a] (2). 

Accuracy of mechanism 

N.Y.—People v. Rothstein, 152 N.Y.S. 

2d 757, 1 Misc.2d 516. 

Pa.—Commonwealth v. Townsley, 35 
Pa.Dist. & Co. 425. 

Va.—Royals v. Commonwealth, 96 S. 
E.2d 816, 198 Va. 883. 

66.5 Ga.—Hornbuckle v. State, 45 S. 
E.2d 98, 76 Ga.App. Ill—Nesbit v. 


State, 32 S.E.2d 207, 71 Ga.App. 
744. 

Miss.—Fielder v. State, 108 So.2d 
590, 235 Miss. 44. 

N.Y.—People v. Capola, 31 N.Y.S.2d 
590, 263 App.Div. 57. 

67. U.S.—Iva Ikuko Toguri D’Aqui¬ 
no v. U. S., C.A.Cal., 192 F.2d 338, 
certiorari denied 72 S.Ct. 772, 343 
U.S. 935, 96 L.Ed. 1343, rehearing 
denied 72 S.Ct. 1053, 343 U.S. 958, 
96 L.Ed. 1358, rehearing denied 73 
S.Ct. 786, 345 U.S. 931, 97 L.Ed. 
1361, and rehearing denied, C.A., 
203 F.2d 390. 

Ala.—Nix v. State, App., 114 So.2d 
286, certiorari denied 114 So.2d 289, 
269 Ala. 698—Kelley v. State, 26 So. 
2d 633, 32 Ala.App. 408. 

Ariz.—State v. Lane, 233 P.2d 437, 72 
Ariz. 220. 

Ark.—Riddle v. State, 196 S.W.2d 226, 
210 Ark. 255—Thompson v. State, 
182 S.W.2d 386, 207 Ark. 680. 

D.C.—Brown v. U. S., 152 F.2d 138, 
80 U.S.App.D.C. 270. 

Ga.—Bryant v. State, 13 S.E.2d 820, 
191 Ga. 686. 

Ky.—Henson v. Commonwealth, 317 
S.W.2d 158—Gammons v. Common¬ 
wealth, 305 S.W.2d 932. 

Miss.—Massengill v. State, 62 So.2d 
330, 216 Miss. 278—Shipp v. State, 
61 So.2d 329, 215 Miss. 541—Newell 
v. State, 48 So.2d 332, 209 Miss. 
653—Barnes v. State, 23 So.2d 405, 
199 Miss. 86. 

Mo.—State v. Conway, 171 S.W.2d 
677, 351 Mo. 126. 

N.J.—State v. Deegan, 44 A.2d 104, 
133 N.J.Law 263. 

N.M.—State v. Waggoner, 165 P.2d 
122, 49 N.M. 399. 

N.C.—State v. Smith, 107 S.E.2d 311, 
249 N.C. 653. 

Ohio.—State v. Viola, App., 82 N.E.2d 
306, appeal dismissed 76 N.E.2d 
715, 148 Ohio St. 712, certiorari 
denied 68 S.Ct. 1070, 334 U.S. 816, 
92 L.Ed. 1746.' 

Okl.—Watson v. State, 253 P.2d 1079, 
96 Okl.Cr. 305. 

p a ,—Commonwealth v. Peay, 85 A.2d 
425, 369 Pa. 72, 30 A.L.R.2d 572. 

Tex.—Lee v. State, 182 S.W.2d 490, 
147 Tex.Cr. 548—Taylor v. State, 
147 S.W.2d 800, 141 Tex.Cr. 212— 
McChristy v. State, 145 S.W.2d 872, 
140 Tex.Cr. 473—Smith v. State, 
135 S.W.2d 494, 138 Tex.Cr. 219— 
McCoy v. State, 134 S.W.2d 273, 138 
Tex.Cr. 138. 


Citizenship of accused 
U.S.—-Fotie v. U. S., C.C.A.Mo., 137 
F.2d 831. 

Circulation of counterfeit bills 
U.S.—U. S. v. Campanaro, D.C.Pa., 63 
F.Supp. 811. 

Comments of officers 
Mo.—State v. Phillips, 299 S.W.2d 
431. 

Contents of polioe report 
Cal.—People v. Kelley, 326 P.2d 177, 
161 C.A.2d 215. 

Division of stolen property 

Okl.—Young v. State, 208 P.2d 1141, 

89 Okl.Cr. 395. 

Nature of illness 

Okl.—Taylor v. State, 212 P.2d 164, 

90 Okl.Cr. 169. 

Tex.—Griffin v. State, 31 S.W.2d 812, 
116 Tex.Cr. 497. 

Finding of property 
Tex.—Compton v. State, 135 S.W.2d 
712, 138 Tex.Cr. 262. 

G-rand jury proceedings 

U.S.—Feener v. U. S., Mass., 249 F. 

425, 161 C.C.A. 399. 

Paternity of child 

Ala.—Youngblood v. State, 200 So. 

577, 30 Ala.App. 57. 

Ga.—Cox v. State, 92 S.E.2d 260, 93 
Ga.App. 533. 

Ky.—Saltkill v. Commonwealth, 223 
S.W.2d 1004, 311 Ky. 296. 
Response to offer to take lie detector 
test 

Cal.—People v. Denton, 178 P.2d 524, 
78 C.A.2d 540. 

Reasons for circumstances 
Tex.—White v. State, 84 S.W.2d 465, 
129 Tex.Cr. 59. 

Sound produced by firing of weapon 

S.C.—State v. Corn, 54 S.E.2d 559, 
215 S.C. 166. 

67.5 Mont.—State v. Storm, 238 P. 

2d 1161, 125 Mont. 346. 

Admissibility of evidence of trailing 
by bloodhounds generally see su¬ 
pra § 646. 

68. Ariz.—Indian Fred v. State, 282 
P. 930, 36 Ariz. 48. 

L a< —State v. Sharpe, 127 So. 368, 170 
La. 69. 

Pa.—Commonwealth v. Ricci, 3 A.2d 
404, 332 Pa. 540. 

69. U.S.—:Miller v. U. S., C.C.A.Kan., 
120 F.2d 968. 

Cal.—People v. Roberson, 334 P.2d 
666, 167 C.A.2d 429. 
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present at the making of an oral contract or agree¬ 
ment is competent, not hearsay, evidence of such a 
contract or agreement and its terms. 70 

The hearsay rule does not exclude evidence as to 
particular matters which the witness has seen, or of 
which he has otherwise acquired personal knowl¬ 
edge, 71 such as the acts or guilt of the witness 72 


Iowa.—State v. Huston, 174 N.W. 
641, 187 Iowa 1000. 

La.—State v. Sparacino, 114 So. 601, 
164 La. 704. 

Mass.—Commonwealth v. Britland, 
15 N.E.2d 657, 300 Mass. 492, 118 
A.L.R. 132. 

S.C.—State v. Bowers, 115 S.E. 303, 
122 S.C. 275. 

Tex.—Busby v. State, 230 S.W. 419, 
89 Tex.Cr. 213. 

W.Va.—State v. Martin, 114 S.E. 876, 
92 W.Va. 514. 

Evidence of public opinion as to war 

U.S.—U. S. v. Pelley, C.C.A.Ind., 132 
F.2d 170, certiorari denied Pelley v. 
U. S., 63 S.Ct. 665, 318 U.S. 764, 87 
L.Ed. 1135, rehearing denied 63 S. 
Ct. 829, 318 U.S. 801, 87 L.Ed. 1165 
—U. S. v. Brown, 132 F.2d 170, cer¬ 
tiorari denied Brown v. U. S., 63 
S.Ct. 666, 318 U.S. 764, 87 L.Ed. 
1135, rehearing denied 63 S.Ct. 829, 
318 U.S. 801, 87 L.Ed. 1165—U. S. v. 
Fellowship Press, 132 F.2d 170, 
certiorari denied Fellowship Press 
v. U. S., 63 S.Ct. 665, 318 U.S. 764, 
87 L.Ed. 1135, rehearing denied 63 
S.Ct. 829, 318 U.S. 801, 87 L.Ed. 
1165. 

70. U.S.—Prosser v. U. S., C.C.A. 
Ark., 265 F. 252—Sparks v. U. S., 
Tenn., 241 F. 777, 154 C.C.A. 479. 

71. Ga.—Simmons v. State, 198 S.E. 
816, 58 Ga.App. 413. 

La.—State v. Jackson, 65 So.2d 903, 
223 La. 435—State v. Guidry, 36 
So.2d 32, 213 La. 1047—State v. 
Winstead, 15 So.2d 793, 204 La. 
366. 

Tex.—Cadle v. State. 57 S.W.2d 147, 
122 Tex.Cr. 595—Willman v. State, 
242 S.W. 746, 92 Tex Cr. 77. 

Va.—Huddleston v. Commonwealth, 
61 S.E.2d 276, 191 Va. 400—Blakey 
v. Commonwealth, 29 S.E.2d 863, 
182 Va. 614. 

Wash.—State v. Whetstone, 191 P.2d 
818, 30 Wash.2d 301, certiorari de¬ 
nied 69 S.Ct. 131, 335 U.S. 858, 93 L. 
Ed. 405. 

Contents of search warrant 

Tex.—Reyes v. State, Cr., 319 S.W.2d 
326. 

Wounds or injury 

N.C.—State v. Oxendine, 32 S.E.2d 
648, 224 N.C. 825. 

72. Ala.—Moore v. State, 9 So.2d 
146, 30 Ala.App. 552. 

Cal.—People v. Taylor, 338 P.2d 377, 
52 C.2d 91. 

D.C.—Williams v. U. S., 4 F.2d 432, 
55 App.D.C. 239. 


Ga.—Williams v. 

152 Ga. 498. 

Turner v. State, 160 S.E. 509, 43 
Ga.App. 799. 

Ill.—People v. Nichols, 38 N.E.2d 766, 
378 Ill. 487. 

Ind.—Sprague v. State, 181 N.E. 507, 
203 Ind. 581. 

La.—State v. Louviere, 124 So. 188, 
169 La. 109—State v. Thomas, 119 
So. 401, 167 La. 386—State v. Mar¬ 
tin, 83 So. 193, 145 La. 923. 

N.M.—State v. Holden, 113 P.2d 171, 
45 N.M. 147. 

Or.—State v. Reynolds, 100 P.2d 593, 
164 Or. 446. 

Tex.—Williams v. State, 282 S.W. 
228, 104 Tex.Cr. 55—Chewning v. 
State, 237 S.W. 946, 91 Tex.Cr. 212. 

Receipt or finding* of property 

U.S.—Harvey v. U. S., C.C.A.N.Y., 23 
F.2d 561. 

Ga.—Maxey v. State, 192 S.E. 833, 56 
Ga.App. 407. 

Tex.—Taylor v. State, 2 S.W.2d 457, 
108 Tex.Cr. 678—Copeland v. Stale, 
244 S.W. 818, 92 Tex.Cr. 554. 

73. Cal.—People v. Guillory, App., 3 
Cal.Rptr. 415. 

Ga.—Simmons v. State, 198 S.E. 816, 
58 Ga.App. 413. 

La.—State v. Compagno, 89 So.2d 158, 
230 La. 657. 

Mo.—State v. Golden, 183 S.W.2d 109, 
353 Mo. 585, certiorari denied 65 S. 
Ct. 1013, 324 U.S. 874, 89 L.Ed. 
1427. 

N.C.—State v. Summerlin, 60 S.E.2d 
322, 232 N.C. 333. 

Tex.—Sinclair v. State, 261 S.W.2d 
167, 159 Tex.Cr. 35, certiorari de¬ 
nied Sinclair v. State of Texas, 74 
S.Ct. 20, 346 U.S. 830, 98 L.Ed. 354 
—McArthur v. Stale, 105 S.W.2d 
227, 132 Tex.Cr. 447. 

Aocused 

U.S.—'Walker v. U. S., C.C.A.Wash., 
116 F.2d 458. 

Cal.—People v. Calhoun, 323 P.2d 427, 
50 C.2d 137. 

People v. Chait, 159 P.2d 445, 69 
C.A.2d 503—People v. Forman, 228 
P. 378, 67 C.A. 693. 

Ga.—Byrd v. State, 52 S.E.2d 330, 78 
Ga.App. 824—Whitman v. State, 
147 S.E. 798, 39 Ga.App. 547. 

La.—State v. Hatten, 143 So. 374, 175 
La. 462. 

Pa.—Commonwealth v. Voci, Quar. 
Sess., 55 Lanc.L.Rev. 327, affirmed 
138 A.2d 232, 185 Pa.Super. 563, 
affirmed 143 A,2d 652, 390 Pa. 404, 
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certiorari denied 79 S.Ct. 119 35 g 
U.S. 885, 3 L.Ed.2d 113. 

Person Injured 

La.—State v. Coll, 83 So. 844, 146 La 
597. 

Tex.—Riley v. State, 249 S.W. 1065, 
93 Tex.Cr. 657. 

Third person 

U.S.—Harvey v. U. S„ C.C.A.N.Y., 23 
F.2d 561. 

Ala.—Matson v. State, 173 So. 612, 27 
Ala.App. 396, certiorari denied 173 
So. 617, 234 Ala. 74. 

D.C.—Davenport v. District of Co¬ 
lumbia, Mun.App., 65 A.2d 209, ap¬ 
peal denied 180 F.2d 909, 85 U.S. 
App.D.C. 430. 

Wis.—Schuler v. State, 214 N.W. 337 
193 Wis. 478. 

74. Tex.—Hornsby v. State, 237 S. 
W. 940, 91 Tex.Cr. 166. 

Inability to locate certain person 
U.S.—U. S. v. Monarch Distributing 
Co., C.C.A.Ill., 116 F.2d 11, certio¬ 
rari denied Monarch Distributing 
Co. v. U. S., 61 S.Ct. 732, 312 U.S. 
695, 85 L.Ed. 1130. 

75. Ga.—Lundy v. State, 88 S.E. 209, 
144 Ga. 833. 

Tex.—Sapp v. State, 223 S.W. 459, 
87 Tex.Cr. 606. 

76. D.C.—U. S. v. Brewster, D.C., 154 
F.Supp. 126, reversed on other 
grounds, C.A., Brewster v. U. S., 
255 F.2d 899, 103 U.S.App.D.C. 147, 
certiorari denied 79 S.Ct. 61, 358 U. 
S. 842, 3 L.Ed.2d 77. 

Ga.—Williams v. State, 78 S.E.2d 521, 
210 Ga. 207—Mitchell v. State, 109 
S.E. 357, 152 Ga. 375. 

Kemp v. State, 6 S.E.2d 196, 61 
Ga.App. 337. 

La.—State v. Solomon, 121 So. 607, 
168 La. 158. 

Mont.—State v. Keller, 246 P.2d 817, 
126 Mont. 142. 

77. U.S.—U. S. v. Mesarosh, C.A.Pa., 
223 F.2d 449, reversed on other 
grounds 77 S.Ct. 1, 352 U.S. 1, 1 L. 
Ed.2d 1. 

Criminal syndicalism 

(1) In a prosecution of I. W. W. 
members for criminal syndicalism, 
testimony as to statements, speeches, 
and declarations made by members 
or in their presence at recognized 
meetings of the organization, or 
proved to have received the sanction 
of the organization, and as to con¬ 
versations with persons whose mem¬ 
bership is shown to be of such a 
character as to carry with it the au- 


or such as the acts or guilt of another person ; 7 3 
or the absence of another. 74 Moreover, the limi¬ 
tations of, and exceptions to, the hearsay rule may 
apply so as not to render incompetent evidence 
concerning personal relationships; 76 business or 
official rules, regulations, or practices; 76 and nature 
and teachings of an association; 77 or they may 

State, 110 S.E. 286, 
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apply so as not to render incompetent evidence con¬ 
cerning nature, condition,78 existence, 79 loss, or 
theft 80 of property; nature or condition of a 
place; 81 or other matters. 82 

Evidence in the nature of hearsay is admissible 
to prove certain matters, difficult or impossible of 
proof by direct evidence, such as the nonexistence 


of a certain person. 83 So, although there is authori¬ 
ty to the contrary, 84 it has been held that the in¬ 
solvency of an individual or corporation may be 
proved by hearsay evidence of certain kinds. 85 The 
method by which lotteries are operated may be tes¬ 
tified to, under some authorities, at least, by a wit¬ 
ness whose information has been obtained from 
others. 86 


thority of the organization to make 
such declarations, is admissible. 

Cal.—People v. Ware, 226 P. 956, 67 

C.A. 81. 

Wash.—State v. Pettilla, 200 P. 332, 

116 Wash. 589. 

(2) Testimony as to what was said 
and done by organizers and delegates 
of such organization at recognized 
meetings or assemblage places of the 
organization, on occasions sanctioned 
or directed by it, is admissible. 

Wash.—State v. Passila, 201 P. 295, 

117 Wash. 295. 

(3) Testimony of a former mem¬ 
ber, of such organization, who was 
acquainted with its leaders and or¬ 
ganizers, as to the doctrines and 
teachings of such organization as 
told him by its leaders and organ¬ 
izers, is admissible. 

Wash.—State v. Kowalchuk, 200 P. 

333, 116 Wash. 592. 

(4) Evidence consisting of declara¬ 
tions of past acts not made at a 
meeting of the organization, or to or 
by an officer or representative there¬ 
of, or in the way of propaganda, but 
which related to commission of crim¬ 
inal acts by members, is erroneously 
admitted over objections. 

Cal.—People v. Flanagan, 223 P. 1014, 

65 C.A. 268. 

(5) Testimony of witnesses who 
had talked with persons who they 
had reason to believe were members, 
either by discovery of membership 
cards, or by their declarations, or 
other facts as to the purposes, ob¬ 
jects, principles, and teachings of the 
organization, is inadmissible as hear¬ 
say. 

Cal.—People v. Ware, 226 P. 956, 67 

C.A. 81. 

Idaho.—State v. Dingman, 219 P. 

760, 37 Idaho 253. 

Wash.—State v. Cantwell, 206 P. 362. 

119 Wash. 665—State v. Pettilla, 

200 P. 332, 116 Wash. 589—State 

v. Gibson, 197 P. 611, 115 Wash. 

512. 

(6) Where there was nothing in 
the literature introduced in a prose¬ 
cution for belonging to the I. W. W. 
expressly advocating violence or un¬ 
lawful action, hearsay testimony 
that the organization still taught 
sabotage was but a recital of past 
transactions, and conclusion of the 
person with whom the witness was 
talking, and was error, in view of 
Code Civ.Proc. § 1845. 


Cal.—People v. Erickson, 226 P. 637, 
66 C.A. 307. 

(7) Testimony that witness had 
talked to other members of the or¬ 
ganization, who had told him that 
they had recently committed the 
crime of arson, was held inadmissi¬ 
ble. 

Cal.—People v. Bailey, 225 P. 752, 66 
C.A. 1. 

(8) Permitting witness to narrate 
substance of conversation with mem¬ 
bers of I. W. W., not persons accused, 
relating to crimes claimed to have 
been committed by them in pursu¬ 
ance of policy of the organization 
was error. 

Cal.—People v. Wagner, 225 P. 464, 65 
C.A. 704. 

(9) Evidence of a witness, based 
on statements made to him by others 
as to what they as members had 
done in the way of lawlessness, was 
hearsay. 

Cal.—People v. Sullivan, 211 P. 467, 
59 C.A. 633. 

(10) Evidence that members of a 
mediation commission, an unofficial 
organization appointed by the presi¬ 
dent to investigate labor unrest, re¬ 
ported that I. W. W. was not an an¬ 
archical organization was inadmissi¬ 
ble. 

Wash.—State v. Lowery, 177 P. 355, 
104 Wash. 520. 

78. TJ.S.—Reistroffer v. U. S., C.A. 
Iowa, 258 F.2d 379, certiorari de¬ 
nied 79 S.Ct. 313, 358 U.S. 927, 3 L. 
Ed.2d 301, rehearing denied 80 S. 
Ct. 42, 361 U.S. 856, 4 L.Ed.2d 96- 
Rich v. U. S., C.C.A.Me., 62 F.2d 
638, certiorari denied 53 S.Ct. 655, 
289 U.S. 735, 77 L.Ed. 1483. 

Ga.—Pierce v. State, 145 S.E. 450, 
167 Ga. 376—Allen v. State, 105 S. 
E. 369, 150 Ga. 706. 

Tex.—Lamar v. State, 149 S.W.2d 89, 
141 Tex.Cr. 361—Redd v. State, 6 
S.W.2d 371, 109 Tex.Cr. 637—Dixon 
v. State, 4 S.W.2d 64, 109 Tex.Cr. 
209. 

Accuracy of mechanism 

Ala.—Leonard v. State, 79 So.2d 803, 
38 Ala.App. 138, certiorari denied 
79 So.2d 808, 262 Ala. 702. 

N.T.—People v. Tyler, 109 N.Y.S.2d 
756. 

Comparison of paint specimens 
Okl.—Hobson v. State, Cr., 277 P.2d 
695. 


Value 

Md.—Myers v. State, 113 A. 90, 137 
Md. 491. 

Mo.—State v. Willis, 283 S.W.2d 534. 

79. La.—State v. Austin, 126 So. 57, 
169 La. 777. 

80. U.S.—Girson v. U. S., C.C.A. 
Mont., 88 F.2d 358, certiorari de¬ 
nied 57 S.Ct. 924, 301 U.S. 697, SI 
L.Ed. 1352. 

Ark.—Green v. State, 270 S.W.2d 895, 

223 Ark. 761. 

Cal.—People v. Brown. 292 P. 538, 109 
C.A. 99. 

81. La.—State v. Coleman, 108 So.2d 
534, 236 La. 629. 

Minn.—State v. Palmersten, 299 N.W. 
669, 210 Minn. 476. 

Tex.—Sellman v. State, 26 S.W.2d 
214, 114 Tex.Cr. 455. 

82. Cause of death 

Ala.—Gaddis v. State, 106 So.2d 268, 
39 Ala.App. 630. 

Rates 

Ga.—Turnipseed v. State, App., 185 
S.E. 403. 

Employee’s position or duties 

Tex.—Jowers v. State. 145 S.W.2d 
593, 140 Tex.Cr. 45 S—Moore v. 

State, 78 S.W.2d 189, 127 Tex.Cr. 
637. 

Money received from illicit business 
U.S.—:Fasinger v. U. S., C.A.Tex., 236 
F.2d 96. 

Course of bullet 

Tex.—Gaines v. State, 251 S.W. 245, 
95 Tex.Cr. 368, petition dismissed 
Gaines v. State of Texas, 44 S.Ct. 
132, 263 U.S. 728, 68 L.Ed. 528. 
Surgical operations 
S.C.—State v. Owens, SO S.E.2d 113, 

224 S.C. 533. 

Result of wound 

Ga.—Johnson v. State, 62 S.E.2d 837, 
82 Ga.App. 840. 

83. Okl.—Thomas v. State, 14 P.2d 
953, 54 Okl.Cr. 97. 

84. Ark.—Hanson v. State, 254 S.W. 
691, 160 Ark. 329. 

85. Okl.—Mathews v. State, 198 P. 
112, 19 Okl.Cr. 153. 

86. Ga.—Thomas v. State, 70 S.E.2d 

131, 85 Ga.App. SG8—Ramsey v. 
State, 69 S.E.2d 98, 85 Ga.App. 245— 
Lumpkin v. State, 65 S.E.2d 184, 83 
Ga.App. 831—Rawlins v. State, 28 
S.E.2d 350, 70 Ga.App. 308—Dicker- 
son v. State, 22 S.E.2d 207, 68 Ga. 
App. 157—Hall v. State, 13 S.E.2d 
109, 64 Ga.App. 319—Hodges v. 

State, 13 S.E.2d 90, 64 Ga.App. 328— 
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In a prosecution for violation of motor vehicle 
laws relating to speeding, testimony of a police offi¬ 
cer as to readings of an electric speed watch device 
is not inadmissible as hearsay. 86 * 5 Similarly, in such 
a prosecution predicated on the reading of radar 
equipment, the fact that the radar operator and the 
patrol car driver were in radio communication 
with each other while the radar equipment was 
being set up and tested by running the patrol car 
through the radar area at a designated speed does 
not make their testimony concerning the facts es¬ 
tablished by the test hearsay testimony; 86 * 10 but 
it has also been held that such testimony is inad¬ 
missible as hearsay where each officer testifies on the 
basis of a reading relayed to him by the other with¬ 
out personal knowledge thereof. 86 * 15 

Testimony of a medical witness who gave the re¬ 
sults of a blood test, as to findings of medical au¬ 
thorities as to the percentage of alcohol in blood 
indicating intoxication is not hearsay. 86 * 20 The 
fact that a police officer did not know of his own 
knowledge whether chemicals had been properly 
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prepared and did not know how a chart used in a 
drunkenness test was formulated does not render his 
testimony as to the result of the test hearsay.S6.25 
It has also been held, however, that a witness’ use 
of a chart accompanying a drunkometer machine, to 
interpret a reading from the machine, constitutes 
hearsay evidence at least where is unable to explain 
the chart. 86 * 30 

Matters explaining officer's conduct . Statements 
made to a law-enforcement officer in reply to his 
inquiries as to another’s whereabouts are admis¬ 
sible for the purpose of showing that he made dili¬ 
gent inquiry for such person. 87 Likewise, an offi¬ 
cer may testify that, acting on information, com¬ 
plaints, or advice, he made or attempted to make 
an arrest or a search and seizure or did certain oth¬ 
er things, 88 at least where the substance of the in¬ 
formation received is not disclosed. 88 * 5 The in¬ 
formation acted on may be considered by the court 
in order to determine the officer’s authority to act 
in the manner indicated; 89 and there are a number 
of cases holding that it is admissible before the 


Lunsford v. State, 4 S.E.2d 112, 60 
Ga.App. 344, transferred, see, 199 
S.E. 808, 187 Ga. 162—Brown v. 
State, 197 S.E. 77, 67 Ga.App. 838— 
Andrews v. State, 192 S.E. 73, 56 
Ga.App. 12—Johnson v. State, 187 
S.E. 679, 64 Ga.App. 260—Crawford 
v. State, 176 S.E. 92, 49 Ga.App. 801 
—Sable v. State, 172 S.E. 236, 48 Ga. 
App. 174. 

86.5 Mo.—City of Webster Groves v. 
Quick, App., 323 S.W.2d 386. 

86.10 Mo.—State v. Graham, App., 
322 S.W.2d 188. 

N.J.—State v. Dantonio, 105 A.2d 918, 
31 N.J.Super. 105, affirmed 115 A.2d 
35, 18 N.J. 570. 

86.15 N.T.—People v. Offermann, 125 
]Sr.Y.S.2d 179, 204 Misc. 769. 

86.20 Tex.—Piester v. State, 277 S.W. 
2d 723, 161 Tex.Cr. 436. 

83.25 Wash.—City of Seattle v. Bry¬ 
an, 333 P.2d 680, 53 Wash.2d 321. 

86.30 Tenn.—Fortune v. State, 277 
S.W.2d 381, 197 Tenn. 691. 

Tex.—Hill v. State, 256 S.W.2d 93, 
158 Tex.Cr. 313. 

87. Ark.—Dunham v. State, 275 S.W. 
325, 169 Ark. 257. 

Cal.—People v. Thomas, 331 P.2d 82, 
164 C.A.2d 571. 

'88. U.S.—Enrique Rivera v. U. S., 
C.C.A.Puerto Rico, 57 F.2d 816. 

Ark.—Powell v. State, 332 S.W.2d 483 
—Hopper v. State, 236 S.W. 595, 
151 Ark. 299—Howard v. State, 208 
S.W. 293, 137 Ark. 111. 

Cal.—People v. Smith, 333 P.2d 208, 
166 C.A.2d 302. 

D.C.—Smith v. U. S., 105 F.2d 778, 70 
App.D.C, 255. 


Fla.—Collins v. State, 65 So.2d 61. 
Ga.—Corley v. State, 14 S.E.2d 121, 
64 Ga.App. 841. 

Ill.—People v. Osborne, 115 N.E. 890, 
278 Ill. 104. 

Ky.—Kinder v. Commonwealth, 306 
S.W.2d 265. 

La.—Corpus Juris Secundum cited in 

State v. Kimble, 36 So.2d 637, 638, 

214 La. 58. 

Mo.—State v. Sarkis, 313 S.W.2d 723. 
N.M.—State v. Alston, 212 P. 1031, 
28 N.M. 379. 

Tex.—Green v. State, 211 S.W.2d 949, 
152 Tex.Cr. 201. 

Va.—Fuller v. Commonwealth, 113 
S.E.2d 667, 201 Va. 724. 

88.5 Tex.—Locke v. State, Cr., 334 
S.W.2d 292—Lufkin v. State, 164 S. 
W.2d 709, 144 Tex.Cr. 501. 

Error held not shown 
Where state’s witness testified that 
‘We had had information" but on be¬ 
ing interrupted made no further 
statement as to such information, no 
error was shown. 

Tex.—Woodruff v. State, 167 S.W.2d 
769, 145 Tex.Cr. 324. 

89. U.S.—Enrique Rivera v. U. S., C. 
C.A.Puerto Rico, 57 F.2d 816— 
Lytle v. U. S., C.C.A.Ky., 5 F.2d 
622. 

Md.—Cornish v. State, 137 A.2d 170, 

215 Md. 64. 

Tex.—Maxwell v. State, 51 S.W.2d 
334, 121 Tex.Cr. 190—Sealey v. 

State, 47 S.W.2d 295, 120 Tex.Cr. 
260—McNeal v. State, 17 S.W.2d 
1050, 112 Tex.Cr. 533—Weddle v. 
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State, 16 S.W.2d 244, 112 Tex.Cr. 
250. 

Province of court and jury as to 
questions of probable cause gen¬ 
erally see infra § 1133. 

Authority to make arrest without 
warrant 

(1) Evidence of statements made to 
officer by another may be admissible 
on issue of whether officer had rea¬ 
sonable cause to make arrest without 
a warrant. 

U.S.—U. S. v. Bianco, C.A.Pa., 189 F. 
2d 716. 

U. S. v. Pierce, D.C.Ohio, 124 F. 
Supp. 264, affirmed, C.A., 224 F.2d 
281—U. S. v. Burchfield, D.C.Tenn., 
87 F.Supp. 805. 

Cal.—People v. Collins, 342 P.2d 370, 
172 C.A.2d 295—People v. Paul, 305 
P.2d 996, 147 C.A.2d 609. 

Minn.—State v. Schifsky, 69 N.W.2d 
89, 243 Minn. 533. 

(2) Fact that information from in¬ 
formant giving probable cause for 
arrest without warrant was told 
from informant to one police officer 
who in turn told another officer, who 
actually arrested accused, did not 
constitute hearsay on hearsay and 
was admissible. 

Cal.—People v. Gorg, 321 P.2d 143, 
157 C.A.2d 515. 

(3) Testimony of the arresting of¬ 
ficer concerning probable cause for 
the arrest was admissible notwith¬ 
standing accused failed to contend 
that there was no probable cause for 
his arrest. 

Cal.—People v. Decker, 317 P.2d 135, 
155 C.A.2d 165. 
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jury for the purpose of explaining the officer's con¬ 
duct, 90 at least if the facts offered in explanation 
of his conduct are in dispute. 91 

On the other hand, some decisions hold that evi¬ 
dence of reports to an officer charging accused with 
the crime or implicating him therein is not admis¬ 
sible in the jury's presence, 92 and that while an offi- 
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cer may testify that acting on information he did 
certain things, he may not go further and testify 
what he was told about the particular place or the 
particular person. 92 - 5 Evidence as to information 
acted on by an officer is not admissible where offered 
for the purpose of proving the truth of the informa¬ 
tion, or, ordinarily, where his authority to act is not 
in issue. 93 While a search warrant or an affidavit 


Authority for search without war¬ 
rant 

Cal.—People v. Guy, 302 P.2d 657, 145 
C.A.2d 481—People v. Anderson, 302 
P.2d 358, 145 C.A.2d 201. 

Information as justifying* entrapment 

U.S.—Trice v. U. S., C.A.Cal., 211 F. 
2d 513, certiorari denied 75 S.Ct. 
222, 348 U.S. 900, 99 L.Ed. 707- 
Heath v. U. S., C.A.Kan., 169 F.2d 
1007. 

Suspioious activities 

In proceeding on motion of accused 
charged with bookmaking and relat¬ 
ed offenses to set aside information 
on ground of illegal search, testimony 
of officer, making arrest as to his 
source and nature of advanced infor¬ 
mation that suspicious bookmaking 
activities were being carried on at a 
certain telephone number, was admis¬ 
sible and not objectionable as hear¬ 
say. 

Cal.—People v. Fischer, 317 P.2d 967, 
49 C.2d 442. 

90. U.S.—U. S. v. Siegel, D.C.Minn., 
16 F.2d 134. 

Ala.—Stone v. State, 11 So.2d 386, 243 
Ala. 605. 

Ariz.—Argetakis v. State, 212 P. 372, 
24 Ariz. 599. 

Ark.—Trotter v. State, 219 S.W.2d 
636, 215 Ark. 121—Bird v. State, 299 
S.W. 40, 175 Ark. 1169—Lynn v. 
State, 277 S.W. 19, 169 Ark. 880- 
Sexton v. State, 244 S.W. 710, 155 
Ark. 441—Wylie v. State, 215 S.W. 
593, 140 Ark. 24. 

Cal.—People v. Gorg, 321 P.2d 143, 
157 C.A.2d 515—People v. Vaughn, 
318 P.2d 148, 155 C.A.2d 596—People 
V. King, 294 P.2d 972, 140 C.A.2d 1. 
D.C.—George v. U. S., 125 F.2d 559, 75 
U.S.App.D.C. 197. 

Ga.—Phillips v. State, 57 S.E.2d 555, 
206 Ga. 418—Wilson v. State, 148 
S.E. 586, 168 Ga. 672—Pryor v. 
State, 147 S.E. 97, 168 Ga. 136. 

Harris v. State, 71 S.E.2d 861, 
86 Ga.App. 607—Johnson v. State, 
67 S.E.2d 246, 84 Ga.App. 745- 
Day v. State, 59 S.E.2d 332, 81 Ga. 
App. 487—Grant v. State, 44 S.E.2d 
513, 75 Ga.App. 784—Jacobs v. 

State, 32 S.E.2d 403, 71 Ga.App. 808 
—Forbes v. State, 180 S.E. 914, 51 
Ga.App. 465, followed in Smith v. 
State, 180 S.E. 917, 51 Ga.App. 470 
—Cowart v. State, 179 S.E. 823, 51 
Ga.App. 199, transferred, see 170 
S.E. 253, 177 Ga. 377. 


Ind.—Hinds v. State, 170 N.E. 539, 201 
Ind. 563. 

Kan.—State v. Lopez, 318 P.2d 662, 
182 Kan. 46. 

Ky.—Manz v. Commonwealth, 257 S. 
W.2d 5-81. 

Miss.—Franklin v. State, 196 So. 787, 
189 Miss. 142. 

Mo.—State v. Bright, 269 S.W.2d 
615. 

N.H.—State v. Rheaume, 116 A. 758, 
80 N.H. 319. 

Okl.—Walker v. State, 204 P.2d 552, 
89 Okl.Cr. 19—Carroll v. State, 28 
P.2d 588, 55 Okl.Cr. 197. 

S.C.—State v. Rivers, 196 S.E. 6, 186 
S.C. 221. 

Tex.—Crossett v. State, 80 S.W.2d 
966, 128 Tex.Cr. 272—Peoples v. 
State, 296 S.W. 536, 107 Tex.Cr. 261 
—Whitworth v. State, 290 S.W. 
764, 105 Tex.Cr. 641. 

Wyo.—State v. Rotolo, 270 P. 665, 39 
Wyo. 181. 

91. Tex.—Sealey v. State, 47 S.W.2d 
295, 120 Tex.Cr. 260—Webster v. 
State, 23 S.W.2d 1118, 114 Tex.Cr. 
187—McNeal v. State, 17 S.W.2d 
1050, 112 Tex.Cr. 533—Weddle v., 
State, 16 S.W.2d 244, 112 Tex.Cr. 
250. 

92. U.S.—Enrique Rivera v. U. S., C. 
C.A.Puerto Rico, 57 F.2d 816. 

D.C.—Smith v. U. S., 105 F.2d 778, 
70 App.D.C. 255—Bolt v. U. S., 2 F. 
2d 922, 55 App.D.C. 120. 

Ill.—People v. Osborne, 115 N.E. 890, 
278 Ill. 104. 

Tex.—McKnight v. State, 264 S.W.2d 
441, 159 Tex.Cr. 401. 

Va.—Sturgis v. Commonwealth, 88 
S.E.2d 919, 197 Va. 264. 

Basis for search 

(1) Admission of testimony of 
sheriff on issue of guilt as to what he 
had heard with reference to accused’s 
activities in the county, was error in 
that testimony was hearsay, even 
though testimony was admitted on 
theory that it was material to jus¬ 
tify search of accused's automobile 
without warrant, and seizure of ma¬ 
terial therein, when testimony was 
admitted at time jury was present. 
Fla.—Collins v. State, 65 So.2d 61. 

(2) In prosecution for transporting 
intoxicating liquor in dry county, ad¬ 
mission of constables’ hearsay testi¬ 
mony as to information, on which 
they relied as probable cause for 
search of accused’s automobile for 
whisky without warrant, was error. 
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Tex.—Wood v. State, Cr., 313 S.W.2d 
615—Hodge v. State, 214 S.W.2d 
469, 152 Tex.Cr. 395. 

Questioning of oo-conspir&tor 

In robbery prosecution, testimony 
by a circuit attorney that he had 
questioned an alleged co-conspirator, 
after alleged common enterprise had 
ended, and that he had thereafter 
“put an arrest order out” for ac¬ 
cused was prejudicial to accused’s 
rights in indicating action, taken by 
circuit court attorney, based on hear¬ 
say. 

Mo.—State v. Chernick, 280 S.W.2d 56 
—State v. Chernick, 278 S.W.2d 741. 

92.5 D.C.—Smith v. U. S„ 105 F.2d 
778, 70 App.D.C. 255. 

Fla.—Collins v. State, 65 So.2d 61. 

La.—State v. Kimble, 36 So.2d 637, 
214 La. 58. 

Reports as to accused 

Testimony of sheriff that reports 
had been received that accused was 
selling whisky was objectionable as 
hearsay. 

Ga.—Griffin v. State, 104 S.E.2d 511, 
97 Ga.App. 772—Black v. State, 81 
S.E.2d 24, 89 Ga.App. 721. 

93. U.S.—Neill v. U. S., C.A.Neb., 
225 F.2d 174—Brown v. U. S., C.A. 
Tex., 202 F.2d 474—Lytle v. U. S., 
C.C.A.Ky., 5 F.2d 622. 

Ala.—Sanders v. State, 11 So.2d 740,. 
243 Ala. 691. 

Marshall v. State, 93 So. 380, 18 
Ala.App. 526. 

Fla.—Collins v. State, 65 So.2d 61. 

Ga.—Davidson v. State, 69 S.E.2d 757, 
208 Ga. 834. 

Forbes v. State, 180 S.E. 914, 51 
Ga.App. 465, followed in Smith v. 
State, 180 S.E. 917, 51 Ga.App. 470. 
Ohio.—City of Cleveland v. Coleman, 
App., 127 N.E.2d 420. 

Okl.—McCann v. State, 198 P.2d 1010, 
87 Okl.Cr. 444. 

Pa.—Commonwealth v. Bonomo, 151 
A.2d 441, 396 Pa. 222. 

S.C.—State v. Rivers. 196 S.E. 6, 186- 
S.C. 221—State v. Quick, 140 S.E. 
97, 141 S.C. 442. 

Tex.—Martin v. State, 205 S.W.2d 
599, 151 Tex.Cr. 140—Commander v. 
State, 139 S.W.2d 806, 139 Tex.Cr. 
199—Blackburn v. State, 138 S.W. 
2d 808, 139 Tex.Cr. 80—Scott v. 
State, 137 S.W.2d 39, 138 Tex.Cr. 
484—Allen v. State, 136 S.W.2d 232. 
138 Tex.Cr. 303—O’Rear v. State. 
136 S.W.2d 214, 138 Tex.Cr. 327— 
Markham v. State, 128 S.W.2d 1184, 
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in support thereof is ordinarily inadmissible as evi¬ 
dence of the facts therein stated, as discussed supra 
§ 719, it may be considered by the court in the jury’s 
absence for the purpose of determining the legality 
of the search. 94 

Matters provable by reputation or rumor . Repu¬ 
tation or rumor are not admissible as proof of par¬ 
ticular acts, habits, or traits of character of an in¬ 
dividual, 95 or of the character or condition of pri¬ 
vate property, 96 although, under some authorities, 
at least, reputation is competent evidence of a per- 
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son’s general character, 97 and of such matters as 
the existence of a de facto corporation, 93 or the in¬ 
solvency of an individual or corporation. 99 While 
testimony as to having heard that a certain per¬ 
son is dead has been held inadmissible as hearsay,i 
reputation among friends of deceased, or where 
such reputation is unavailable, general reputation, 
have been held competent evidence of death. 2 Evi¬ 
dence of reputation as to character may be admis¬ 
sible for the purpose of explaining the conduct of 
a person having knowledge thereof. 3 


N. ADMISSIONS AND DECLARATIONS IN GENERAL 


§ 730. By Accused 

a. In general 

b. Independent sufficiency; corroboration 

c. Order of proof 

d. Weight and effect 

Library References 

Criminal Law <©=5406-409, 412-414. 


a. In General 

Admissions, statements, or declarations of one ac¬ 
cused of crime, from which, in connection with other evi¬ 
dence, an inference of guilt may be drawn, are admissible 
in evidence against him. 

An admission is something less than a confes¬ 
sion. 3 * 50 An admission is an avowal or acknowledg¬ 
ment of a fact or of circumstances from which, to¬ 
gether with other facts, guilt may be inferred. 4 It 


137 Tex.Cr. 203—Maxwell v. State, 
51 S.W.2d 334, 121 Tex.Cr. 190— 
Starkey v. State, 27 S.W.2d 175, 115 
Tex.Cr. 552—Burkhart v. State, 16 
S.W.2d 1090, 112 Tex.Cr. 436—Mo- 
dica v. State, 285 S.W. 823, 105 Tex. 
Cr. 39—Ayres v. State, 254 S.W. 
981, 95 Tex.Cr. 334—Johnson v. 

State, 218 S.W. 496, 86 Tex.Cr. 566. 

Information held Inadmissible 
Ala.—Clontz v. State, 115 So. 385, 22 
Ala.App. 321. 

Miss.—Roberts v. State, 121 So. 279, 
153 Miss. 622. 

Mo.—State v. Watson, 44 S.W.2d 132, 
329 Mo. 158. 

Tex.—Goss v. State, 124 SW.2d 381, 
136 Tex.Cr. 166—Ehrlich v. State, 
281 S.W. 548, 103 Tex.Cr. 454—Hill 
v. State, 215 S.W. 309, 85 Tex.Cr. 
645. 

94. Tex.—Hall v. State, 125 SW.2d 
293, 136 Tex.Cr. 320—Sheffield v. 
State, 37 S.W.2d 1038, 118 Tex Cr. 
329—McFarland v. State, 7 SW.2d 
955, 110 Tex.Cr. 101—Broyles v. 
State, 7 S.W.2d 555, 110 Tex.Cr. 77. 

95. Ala.—Barnett v. State, 79 So. 
675, 16 Ala.App. 539, certiorari de¬ 
nied State v. Barnett, 79 So. 677, 
202 Ala. 191. 

Ga.—Peacock v. State, 143 S.E. 605, 
38 Ga.App. 268. 

Idaho.—State v. Wilson, 243 P. 359, 
41 Idaho 616. 

Ky.—Bean v. Commonwealth, 28 S.W. 
2d 11, 234 Ky. 308. 

N.Y.—People v. Doyle, 177 N.Y.S. 641, 
107 Misc. 268, 37 N.Y.Cr. 487. 
N.C.—State v. Aswell, 137 S.E. 174, 
193 N.C, 399. 


Tex.—Allen v. State, 93 S.W.2d 417, 
130 Tex.Cr. 230—Bowling v. State, 
53 S.W.2d 469, 122 Tex.Cr. 7— 
Downs v. State, 299 S.W. 648, 108 
Tex.Cr. 223—Brown v. State, 224 
S.W. 1105. 88 Tex.Cr. 55—Sheely 
v. State, 201 S.W. 1012, 83 Tex.Cr. 
127—Pickerell v. State, 198 S.W. 
, 303, 82 Tex.Cr. 68. 

96. U S.—Kercheval v. U. S., C.C.A. 
Ark., 12 F.2d 904, reversed on other 
grounds 47 S.Ct. 5S2, 274 U.S. 220, 
71 L.Ed. 1009. 

97. N.C.—State v. Steen, 117 S.E. 
793, 1 85 N.C. 768. 

Evidence as to character or reputa¬ 
tion see supra §§ 676-681. 

98. Ark.—Pearrow v. State, 225 S. 
W. 311, 146 Ark. 201. 

99. Okl.—Hudson v. State, 258 P. 
352, 37 Okl.Cr. 290. 

1. Ky.—Haywood v. Commonwealth, 
59 S.W.2d 531, 248 Ky. 5C9. 

2. Ala.—Collins v. State, 115 So. 223, 
217 Ala. 212. 

Evidence of death generally see 
Death § 9. 

3. Idaho.—State v. Wilson, 243 P. 
359, 41 Idaho 616. 

3.50 Cal.—People v. Skinner, 267 P. 
2d 875, 123 C.A.2d 741—People v. 
Chan Chaun, 107 P.2d 455, 41 C.A.2d 
586. 

Ky.—Hawk v. Commonwealth, 144 S. 

W.2d 496, 284 Ky. 217. 

Utah.—State v. Masato Karumai, 126 
P.2d 1047, 101 Utah 592. 
Admissions and confessions distin¬ 
guished generally see infra § 816. 
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4. U.S.—Opper v. U. S., Ohio, 75 S. 
Ct. 158, 348 U.S. 84, 99 L.Ed. 101. 

Gulotta v. U. S., C.C.A.Mo., 113 F. 
2d 683. 

Cal.—People v. Chan Chaun, 107 P.2d 
455, 41 C.A.2d 586. 

Colo.—Bruner v. People, 156 P.2d 111, 
113 Colo. 194. 

Ga.—Pressley v. State, 39 S.E.2d 478, 
201 Ga. 267. 

Norris v. State, 92 S.E.2d 537, 93 
Ga.App. 641—Johns v. State, 54 S. 
E.2d 142, 79 Ga.App. 429—Beasley 
v. State, 112 S.E. 168, 28 Ga.App. 
564—Easterling v. State, 100 S.E. 
727, 24 Ga.App. 424. 

Ill.—People v. Stanton, 158 N.E.2d 47, 
16 111.2d -159—People v. Hobbs, 79 
NE.2d 202, 400 Ill. 143—People v. 
Sovetsky, 153 N.E. 615, 323 Ill. 133. 
Ky.—Hawk v. Commonwealth, 144 S. 

W.2d 496, 284 Ky. 217. 

Md.—Vincent v. State, 151 A.2d 898. 
220 Md. 232—Merchant v. State, 
141 A.2d 487, 217 Md. 61—Zerwitz 
v. State, 109 A.2d 67, 205 Md. 357— 
Delnegro v. State, 81 A.2d 241, 198 
Md. 80—Ford v. State, 29 A.2d 833. 
181 Md. 303. 

Mass.—Commonwealth v. Bonomi, 
140 N.E.2d 140, 335 Mass. 327- 
Commonwealth v. Gleason, 159 N. 
E. 518, 262 Mass. 185. 

Miss.—Reed v. State, 91 So.2d 269, 
229 Miss. 440. 

Neb.—Whomble v. State, 10 NW.2d 
627, 143 Neb. 667. 

Ohio.—City of Middletown v. Dennis, 
Mun., 120 N.E.2d 903. 

Pa.—Commonwealth v. Evans, 154 A. 
2d 57, 190 Pa.Super. 179. 

Commonwealth v. Kornafel, 
Quar.Sess., 22 Leh.L.J. 45—Com- 
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has been held that an admission relates to factual 
matters and does not involve a criminal intent. 5 An 
incriminating statement is one which tends only to 
establish accused’s guilt of the crime charged, or 
one from which, together with other facts, guilt may 
be inferred. 6 - 5 

While it has been said that the rules governing the 


admissibility of admissions are similar to those ap¬ 
plicable to the receipt in evidence of confessions, 5 - 10 
admissions are not usually subject to the same re¬ 
strictions on admissibility as are confessions. 5 - 15 

Statements, declarations, and admissions by ac¬ 
cused from which an inference of guilt may be 
drawn are admissible in evidence against him. 6 


monwealth v. Price, Quar.Sess., 67 
Yorl: Leg.Rec. 21. 

S.C.—Corpus Juris Secundum cited In 

State v. Epes, 39 S.E.2d 769, 775, 
209 S C. 246. 

Utah.—State v. Masato Karumai, 126 
P.2d 1047, 101 Utah 592. 

Vt—State v. Goyet, 132 A.2d 623, 120 
Yt. 12. 

1 C.J. p 1363 note 8. 

Other definitions 

(1) “Admission” is a narration of 
a past event or transaction, and does 
not include statements which are 
part of the res gestae. 

Mont.—State v. Clark, 58 P.2d 276, 
102 Mont. 432. 

(2) An “admission” admits only 
some part or elements of the crime, 
but not the guilt, and leaves the rest 
including guilty participation to be 
proved by other evidence. 

Utah.—State v. Johnson, 83 P.2d 
1010, 95 Utah 572. 

(3) “Admission” defined generally 
see Admission 2 C.J.S. p 359. 

5. Cal.—People v. Fowler, 174 P. 892, 
178 C. 657. 

People v. Cryder, 202 P.2d 765, 
90 C.A.2d 194—People v. Souris- 
seau, 145 P.2d 916, 62 C.A.2d 917 
—People v. Crowl, 82 P.2d 507, 28 
C.A.2d 299—People v. Herrera, 214 
P. 254, 61 Cal.App. 13—People v. 
Elder, 204 P. 29, 55 C.A. 644. 

Ky.—Hedger v. Commonwealth, 172 
S.W.2d 560, 294 Ky. 731. 

Mo.—Corpus Juris Secundum cited in 
State v. Carson, 286 S.W.2d 750, 
755. 

5.5 Ga.—Pressley v. State, 39 S.E. 
2d 478, 201 Ga. 267. 

Tumlin v. State, 77 S.E.2d 555, 
88 Ga.App. 713—Futch v. State, 70 
S.E.2d 95, 85 Ga.App. 701. 

5.10 Fla.—Louette v. State, 12 So. 

2d 168, 152 Fla. 495. 

Admissibility of confessions see in¬ 
fra § 816 et sea. 

Statutory assimilation 

By statute any distinction previ¬ 
ously existing before such statute 
between receiving into evidence an 
admission and a confession was abol¬ 
ished. 

Or.—State v. Rollo, 351 P.2d 422. 

5.15 U.S.—Stein v. People of State 
of New York, N.Y., 73 S.Ct. 1077, 
346 U.S. 156, 97 L.Ed. 1522, rehear¬ 
ing denied 74 S.Ct. 13, 346 U.S. 842, 
98 L.Ed. 362, and Cooper v. People 
of State of New York, 74 S.Ct. 13, 
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346 U.S. 842, 98 L.Ed. 362, and 
Wissner v. People of State of New 
York, 74 S.Ct. 13, 346 U.S. 842, 98 
LEd. 362. 

D.C.—Morton v. U. S., 147 F.2d 28, 
79 U.S.App.D.C. 329, certiorari de¬ 
nied 65 S.Ct. 1015, 324 U.S. 875, 89 
L.Ed. 1428. 

Md.—Delnegro v. State, 81 A.2d 241, 
198 Md. 80. 

Fourteenth Amendment does not 
require that admissions be treated 
as confessions in determining their 
admissibility. 

U.S.—Stein v. People of State of New 
York, N.Y., 73 S.Ct. 1077, 346 U.S. 
156, 97 L.Ed. 1522, rehearing de¬ 
nied 74 S.Ct. 13, 346 U.S. 842, 98 
L.Ed. 362, and Cooper v. People of 
State of New York, 74 S.Ct. 13, 346 
U.S. 842, 98 L.Ed. 362, and Wissner 
v. People of State of New York, 74 
S.Ct. 13, 346 U.S. 842, 98 L.Ed. 362. 
Instruction 

In murder prosecution, accused's 
extrajudicial statement of his reason 
for shooting one of two victims was 
admission not confession, and admis¬ 
sion of statement in evidence re¬ 
quired no special instruction from 
court. 

Cal.—People v. Arnold, 239 P.2d 449, 
108 C.A.2d 719. 

6. U.S.—Opper v. U. S., Ohio, 75 S. 
Ct. 158, 348 U.S. 84, 99 L.Ed. 101 
—On Lee v. U. S., N.Y., 72 S.Ct. 967, 
343 U.S. 747, 96 L.Ed. 1270, rehear¬ 
ing denied 73 S.Ct. 5, 344 U.S. S48, 
97 L.Ed. 659. 

Corpus Juris Secundum cited in 

Moreland v. U. S., C.A.Colo., 270 F. 
2d 887—Hill v. U. S., C.A.Cal., 261 
F.2d 483—Jackson v. U. S., C.A.Ala., 
250 F.2d 897—Segal v. U. S., C.A. 
Minn., 246 F.2d 814, certiorari de¬ 
nied 78 S.Ct. 269, 355 U.S. 894, 2 L. 
Ed.2d 192—Velasquez v. U. S., C.A. 
N.M., 244 F.2d 416—Bernstein v. U. 
S„ C.A.Fla., 234 F.2d 475, certiorari 
denied 77 S.Ct. 213, 352 U.S. 915, 1 
L.Ed.2d 122, rehearing denied 77 S. 
Ct. 351, 352 U.S. 977, 1 L.Ed.2d 330 
—Wolcher v. U. S., C.A.Cal., 233 
F.2d 748—French v. U. S., C.A.La., 
232 F.2d 736, certiorari denied 77 
S.Ct. 73, 352 U.S. 851, 1 L.Ed.2d 62 
—Yates v. U. S., C.A.Cal., 225 F.2d 
146, reversed on other grounds 77 
S.Ct. 1064, 354 U.S. 298, 1 L.Ed.2d 
1356—Wolcher v. U. S., C.A.Cal., 
200 F.2d 493—U. S. v. Yeoman-Hen- 
derson, Inc., C.A.I11., 193 F.2d 867 
—Pearson v. U. S., C.A.Tenn., 192 
F.2d 681—Henry v. U. S., C.A.Ha- 
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waii, 186 F.2d 521, certiorari denied 
71 S.Ct. 735, 341 U.S. 915, 95 L.Ed. 
1350—U. S. v. Hornstein, C.A.I11., 
176 F.2d 217—Phelps v. U. S., C.C. 
A.Minn., 160 F.2d 858, rehearing de¬ 
nied Peters v. U. S., 161 F.2d 940, 
certiorari denied 6S S.Ct. 1525, 334 
U.S. 860, 92 L.Ed. 1780—Yost v. U. 
S., C.C.A.Md., 157 F.2d 147—Bratch¬ 
er v. U. S., C.C.A.Va., 149 F.2d 742, 
certiorari denied 65 S.Ct. 1580, 325 
U.S. 885, 89 L.Ed. 2000—U. S. v. 
Bronson, C.C.A.N.Y., 145 F.2d 939 
—U. S. v. Loew, C.C.A.N.Y., 145 F. 
2d 332, certiorari denied 65 S.Ct. 
587, 324 U.S. 840, 89 L.Ed. 1403- 
Carpenter v. U. S., C.C.AJowa, 113 
F.2d 692—Malaga v. U. S„ C.C.A. 
Mass., 57 F.2d 822—O'Neill v. U. S., 
C.C.A.Neb., 19 F.2d 322—Carey v. 
U. S., C.C.A.Neb., 265 F. 515. 

U. S. v. Grunewald, D.C.N.Y., 164 
F.Supp. 644—Corpus Juris Secun¬ 
dum cited in U. S. v. Papworth, D. 
C.Tex., 156 F.Supp. 842, 848, af¬ 
firmed, C.A., 256 F.2d 125, certio¬ 
rari denied 79 S.Ct. 85, 358 U.S. 854, 
3 L.Ed.2d 88, rehearing denied 79 
S.Ct. 239, 358 U.S. 914, 3 L.Ed.2d 
235—U. S. v. Rocco, D.C.Pa., 99 F. 
Supp. 746, affirmed, C.A., 193 F.2d 
1008, certiorari denied 72 S.Ct. 761, 
343 U.S. 927, 96 L.Ed. 1338. 

Ala.—Dockery v. State, 114 So.2d 394, 
269 Ala. 564—Corpus Juris Secun¬ 
dum cited in Blackwell v. State, 88 
So.2d 347, 351, 264 Ala. 553—Elkins 
v. State, 35 So.2d 693, 250 Ala. 672 
—Hicks v. State, 25 So.2d 139, 247 
Ala. 439—Morris v. State, 22 So.2d 
107, 246 Ala. 544—Patty v. State, 6 
So.2d 399, 242 Ala. 304—Clark v. 
State, 197 So. 23, 240 Ala. 65—Nor¬ 
ris v. State, 156 So. 556, 229 Ala. 
226, reversed on other grounds 55 
S.Ct. 579, 294 U.S. 587, 79 L.Ed. 
1074—Fincher v. State, 100 So. 657, 
211 Ala. 388—Delaney v. State, 87 
So. 183, 204 Ala. 685. 

Spain v. State, 68 So.2d 53, 37 
Ala.App. 311, certiorari denied 68 
So.2d 58, 259 Ala. 606—Northcutt 
v. State, 38 So.2d 295, 34 Ala.App. 
206—Brooks v. City of Birming¬ 
ham, 20 So.2d 115, 31 Ala.App. 579, 
certiorari denied 20 So.2d 118, 246 
Ala. 232—Blakeney v. State, 13 So. 
2d 424, 31 Ala.App. 154, reversed 
on other grounds 13 So.2d 430, 244 
Ala. 262—Whitehead v. State, 164 
So. 306, 26 Ala.App. 592—Robertson 
v. State, 125 So. 60, 23 Ala.App. 267, 
certiorari denied 125 So. 61, 220 
Ala. 328—Bruce v. State, 123 Sk>. 
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263, 23 Ala.App. 127, certiorari de¬ 
nied 123 So. 265, 220 Ala. 38—El¬ 
liott v. State, 111 So. 762, 22 Ala. 
App. 32—Henly v. State, 107 So. 
801, 21 Ala.App. 259, certiorari de¬ 
nied 107 So. 801, 214 Ala. 314- 
Walker y. State, 100 So. 564, 20 
Ala.App. 27—Aplm v. State, 99 So. 
734, 19 Ala.App. 604—Smith v. 

State, 96 So. 375, 19 Ala.App. 221 
—Thomas v. State, 96 So. 182, 19 
Ala.App. 187, certiorari denied Ex 
parte Thomas, 96 So. 184, 209 Ala. 
289—Potter v. State, 95 So. 914, 19 
Ala.App. 187—McMickens v. State, 
88 So. 342, 18 Ala.App. 36—Ogden 
v. State, 72 So. 587, 15 Ala.App. 9. 

Ariz.—State v. Bradley, 230 P.2d 216, 
72 Ariz. 16—State v. Romo, 185 P. 
2d 757, 66 Ariz. 174—Davis v. State, 
15 P.2d 242, 41 Ariz. 12. 

Ark.—Powell v. State, 332 S.W.2d 
483—McMillan v. State, 314 S.W.2d 
483, 229 Ark. 249—Tillman v. State, 
307 S.W.2d 886, 228 Ark. 433— 
Wooten v. State, 249 S.W.2d 964, 
220 Ark. 750—Anglin v. State, 219 
S.W.2d 421, 215 Ark. 49—Dearen v. 
State, 9 S.W.2d 30, 177 Ark. 448— 
Bozeman v. State, 268 S.W. 18, 167 
Ark. 677—Greathouse v. State, 265 
S.W. 950, 166 Ark. 206—Moore v. 
State, 265 S.W. 47, 165 Ark. 614— 
Wright v. State, 244 S.W. 12, 155 
Ark. 169—Brust v. State, 240 S.W. 
1079, 153 Ark. 348. 

Cal.—People v. Koenig, 173 P.2d 1, 29 
C.2d 87—People v. Kelly, 263 P. 
226, 203 C. 128. 

People v. Barreras, App., 5 Cal. 
Rptr. 454—People v. Garrow, App., 
1 Cal.Rptr. 271—People v. Good¬ 
man, 323 P.2d 536, 159 C.A.2d 54- 
People v. Speaks, 319 P.2d 709, 156 
C.A.2d 25—People v. MacEwing, 
317 P.2d 82, 155 C.A.2d 117—People 
v. Denne, 297 P.2d 451, 141 C.A.2d 
499—People v. Goldstein, 289 P.2d 
581, 136 C.A.2d 778—People v. Mil¬ 
ler, 286 P.2d 415, 134 C.A.2d 792- 
People v. Epperson, 285 P.2d 722, 
134 C.A.2d 413—People v. Reim- 
ringer, 253 P.2d 756, 116 C.A.2d 332 
—People v. Gutkowsky, 224 P.2d 
95, 100 C.A.2d 635—People v. Rum- 
ley, 222 P.2d 913, 100 C,A.2d 6— 
People v. Neal, 218 P.2d 556, 97 C. 
A.2d 668—People v. Lindsey, 203 
P.2d 572, 90 C.A.2d 558—People v. 
Rodriguez, 136 P.2d 626, 58 C.A.2d 
415—People v. Best, 110 P.2d 504, 
43 C.A.2d 100, certiorari denied 
Best v. People of State of Califor¬ 
nia, 62 S.Ct. 104, 314 U.S. 609, 86 
L.Ed. 490—People v. Acree, 22 P.2d 
518, 132 C.A. 193—Corpus Juris 
cited ia People v. Luzovich, 16 P.2d 
144, 145, 127 C.A. 465—People v. 
Garcia, 281 P. 508, 101 C.A. 213- 
People v. Matthew, 228 P. 417, 68 
C.A. 95—People v. Herrera, 214 P. 
254, 61 C.A. 13—People v. Amort, 
212 P. 50, 60 C.A. 29—People v. 
Rollins, 202 P. 475, 54 C.A. 609- 
People v. Peete, 202 P. 51, 54 C.A. 
333—People v. Johnson, 197 P. 135, 


51 C.A. 4 64—People v. White, 190 
P. 821, 47 C.A. 400—People v. Hart¬ 
well, 177 P. 885, 39 C.A. 24—People 
v. Searle, 164 P. 819, 33 C.A. 228. 

Colo.—McClain v. People, 141 P.2d 
685, 111 Colo. 271. 

Conn.—State v. Ferrone, 116 A. 336, 
97 Conn. 258. 

Fla.—Roberts v. State, 113 So. 726, 
94 Fla. 149. 

Ga.—Williams v. State, 65 S.E.2d 589, 
206 Ga. 107—Barker v. State, 150 
S.E. 642, 169 Ga. 414—Fairfield v. 
State, 118 S.E. 395, 155 Ga. 660— 
Buckhanon v. State, 108 S.E. 209, 
151 Ga. 827. 

Eskew v. State, 30 S.E.2d 346, 71 
Ga.App. 138—James v. State, 21 
S.E 2d 149, 68 Ga.App. 765—Ellis 
v. State, 21 S.E.2d 316, 67 Ga.App. 
821—Beasley v. State, 112 S.E. 168, 

28 Ga.App. 564—Green v. State, 105 
S.E. 634, 26 Ga.App. 109—Easter¬ 
ling v. State, 100 S.E. 727, 24 Ga. 
App. 424. 

Idaho.—Corpus Juris Secundum cited 
in State v. Johnson, 261 P.2d 638, 
642, 74 Idaho 269—Corpus Juris 
Secundum cited in State v. Cofer, 
249 P.2d 197, 201, 73 Idaho 81- 
Corpus Juris cited in State v. Wil¬ 
son, 9 P.2d 497, 500, 51 Idaho 659. 

Ill.—People v. Lindsay, 107 N.E 2d 
614, 412 Ill. 472—People v. Nie- 
moth, 98 N.E.2d 733, 409 Ill. Ill, 
certiorari denied Niemoth v. State 
of Illinois, 73 S.Ct. 97, 344 U.S. 858, 
97 L.Ed. 666—Corpus Juris Secun¬ 
dum cited in People v. Griswold, 
92 N.E.2d 91, 95, 405 Ill. 533—Peo¬ 
ple v. Rejno, 83 N.E.2d 327, 402 
Ill. 84—People v. Hobbs, 79 N.E.2d 
202, 400 Ill. 143—People v. Ladas, 

29 N.E.2d 595, 374 Ill. 419—People 
v. Hauck, 199 N.E. 821, 362 Ill. 266 
—People v. Herkless, 196 N.E. 829, 
361 Ill. 32—People v. Heissler, 170 
N.E. 685, 338 Ill. 596—People v. 
Sovetsky, 153 N.E. 615, 323 Ill. 133 
—People v. Hein, 145 N.E. 654, 315 
Ill. 76—People v. Fionda, 121 N.E. 
197, 286 Ill. 19. 

See People v. Peck, 203 Ill.App. 
504. 

Ind.—Kelley v. State, 110 N.E.2d 860, 
231 Ind. 671—Corpus Juris quoted 
in Davidson v. State, 187 N.E. 376, 
379, 205 Ind. 564—Hall v. State, 
159 N.E. 420, 199 Ind. 592. 

Iowa.—State v. Meeks, 65 N.W.2d 76, 
245 Iowa 1231, certiorari denied 
Meeks v. State of Iowa, 75 S.Ct. 
225, 348 U.S. 902, 99 L.Ed. 708- 
State v. Hofer, 28 N.W.2d 475, 238 
Iowa 820—State v. Gallagher, 16 N. 
W.2d 604, 236 Iowa 123—State v. 
Sharpshair, 245 N.W. 350, 215 Iowa 
399—State v. Davis, 235 N.W. 759, 
212 Iowa 131—State v. Niehaus, 
228 N.W. 309, 209 Iowa 533—State 
v. Leeper, 200 N.W. 732, 199 Iowa 
432—State v. Long, 178 N.W. 321, 
189 Iowa 512—State v. Cook, 176 
N.W. 674, 188 Iowa 655. 

Kan.—State v. Simpson, 220 P.2d 175, 
169 Kan. 527—State v. Addington, 
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147 P.2d 367, 158 Kan. 276—City of 
Wichita v. Hibbs, 146 P.2d 397 , isg 
Kan. 185—Corpus Juris cited in 
State v. Cnger, 98 P.2d 133, 13g, 
151 Kan. 176—State v. Dilgar ^OS 
P. 620, 111 Kan. 794. 3 

Ky.—Glasscock v. Commonwealth 
307 S.W.2d 188—Grace v. Common¬ 
wealth, 196 S.W.2d 417, 302 Ky. 796 
—Kitchen v. Commonwealth i*>o 
S.W.2d 121, 275 Ky. 564—Shorter 
v. Commonwealth, 58 SW.°d *>o 4 
248 Ky. 37—Elkins v. Common¬ 
wealth, 51 S.W.2d 916, 244 Ky. 583 
—Cochran v. Commonwealth, 33 s 
W.2d 30, 236 Ky. 284—Eaton v! 
Commonwealth, 19 SW.2d 218, 230 
Ky. 250—Oney v. Commonwealth 
9 S.W.2d 723, 225 Ky. 590—Good- 
friend v. Commonwealth, 288 S.W. 
330, 216 Ky. 573—Anderson v. 

Commonwealth, 262 S.W. 1105, 203 
Ky. 681—Ratliff v. Commonwealth 
206 S.W. 497, 182 Ky. 246—Allen 
v. Commonwealth, 196 S.W. 160, 
176 Ky. 475—Bennett v. Common¬ 
wealth, 194 S.W. 797, 175 Ky. 540. 

La.—State v. Biegert, 81 So.2d 410, 
2 27 La. 1100—State v. Smith, 28 So 
2d 487, 210 La. 891—State v. Shar- 
bino, 194 So. 756, 194 La. 709. 

Me.—Corpus Juris Secundum cited in 
State v. Mottram, 156 A.2d 383, 386, 
155 Me. 394—State v. Libby, 133 A. 
2d 877, 153 Me. 1—State v. Albee 
132 A.2d 559, 152 Me. 425—State v. 
Rainey, 99 A.2d 78, 149 Me. 92- 
State v. Priest, 103 A. 359, 117 Me. 
223. 

Md.—Felkner v. State, 146 A.2d 424, 
218 Md. 300—Williams v. State, 109 
A.2d 89, 205 Md. 470—Rickards v. 
State, 98 A. 525, 129 Md. 184. 

Mass.—Commonwealth v. Geagan, 
159 N.E.2d 870, certiorari denied 
Geagan v. Massachusetts, 80 S.Ct. 
200, 361 U.S. 895, 4 L.Ed.2d 152- 
Commonwealth v. Goldenberg, 155 
N.E.2d 187, 338 Mass. 377, 70 A.L. 
R.2d 814—Commonwealth v. Bon- 
omi, 140 N.E.2d 140, 335 Mass. 327 
—Commonwealth v. Beaulieu, 133 
N.E.2d 226, 333 Mass. 640, certiorari 
denied, Weaver v. Commonwealth 
of Massachusetts, 76 S.Ct. 859, 351 
U.S. 957, 100 L.Ed. 1480, certiorari 
denied Boisvert v. Commonwealth 
of Massachusetts, 77 S.Ct. 70, 352 
U.S. 857, 1 L.Ed.2d 61—Common¬ 
wealth v. Houston, 127 N.E.2d 294, 
332 Mass. 687—Commonwealth v. 
Noxon, 66 N.E.2d 814, 319 Mass. 
495—Commonwealth v. Gleason, 
159 N.E. 518, 262 Mass. 185—Com¬ 
monwealth v. Jokinen, 154 N.E. 
189, 257 Mass. 429—Common¬ 

wealth v. Sherman, 124 N.E. 423, 
234 Mass, 7. 

Mich.—People v. Lombardo, 3 N.W.2d 
839, 301 Mich. 451. 

Minn.—State v. Priebe, 22 N.W.2d 1, 
221 Minn. 318—State v. Tremont, 
263 N.W. 906, 196 Minn. 36—State 
v. Brodt, 185 N.W. 645, 150 Minn. 
431. 
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Miss.—Lackey v. State, 60 So.2d 603, 
215 Miss. 57—Tates v. State, 161 
So. 147, 172 Miss. 581. 

Mo.—State v. Pigques, 310 S.W.2d 
942— Corpus Juris Secundum cited 
in State v. Green, 305 S.W.2d 863, 
874—State v. Phillips, 299 S.W.2d 
431—State v. Christian, 245 S.W.2d 
895—State v. Bowdry, 145 S.W.2d 
127, 346 Mo. 1090—State v. King, 
119 S.W.2d 322, 342 Mo. 1067- 
State v. Rosegrant, 93 S.W.2d 961, 
338 Mo. 1153—State v. Sinovich, 46 
S.W.2d 877, 329 Mo. 909—State v. 
Spano, 6 S.W.2d 849, 320 Mo. 280- 
State v. Lee, 231 S.W. 619, 288 Mo. 
41. 

State v. Carter, App., 16 S.W.2d 
648. 

Mont.—State v. Deeds, 305 P.2d 321, 
130 Mont. 503—State v. Allison, 199 
P.2d 279, 122 Mont. 120—State v. 
Quinlan, 275 P. 750, 84 Mont. 364- 
State v. Bennett, 199 P. 276, 60 
Mont. 355—State v. Guie, 186 P. 
329, 66 Mont. 485. 

Nev.—State v. Behiter, 29 P.2d 1000, 

55 Nev. 236—State v. Beck, 174 P. 
714, 42 Nev. 209. 

N.H.—State v. Thorp, 171 A. 633, 86 
N.H. 501—State v. Roach, 131 A. 
606, 82 N.H. 189. 

N.J.—State v. Rios, 112 A.2d 247, 17 
N.J. 572. 

State v. Nagy, 98 A.2d 613, 27 N. 
J.Super. 1. 

State v. Unger, 107 A. 270, 93 N. 
J.Law 50, reversed on other 
grounds State v. Ungar, 111 A. 37, 
94 N.J.Law 495—State v. Herbert, 
105 A. 796, 92 N.J.Law 341. 

N.M.—State v. Jenkins, 239 P.2d 711, 

56 N.M. 12—State v. Lindsey, 194 
P. 877, 26 N.M. 526. 

N.Y.—People v. La Barbera, 8 N.E. 
2d 884, 274 N.Y. 339. 

People v. Remer, 276 N.Y.S. 166, 
243 App.Div. 566—People v. Kam- 
merer, 267 N.Y.S. 88, 240 App. 

Div. 852—People v. Domenico, 198 
N.Y.S. 779, 204 App.Div. 764. 

People v. Santiago, 79 N.Y.S.2d 
139, 192 Misc. 72—People, on Com¬ 
plaint of McKinney, v. Richter, 43 
N.Y.S.2d 114, 182 Misc. 96. 

People v. Jordan, 128 N.Y.S.2d 
457—People v. Dubmsky, 31 N.Y.S. 
2d 234. 

N.C.—State v. Moore, 101 S.E.2d 26, 
247 N.C. 368—State v. Artis, 42 S. 
E.2d 409, 227 N.C. 371—State v. 
Ragland, 41 S.E.2d 285, 227 N.C. 
162—State v. Abernethy, 17 S.E.2d 
25, 220 N.C. 226—State v. Langley, 
169 S.E. 705, 204 N.C. 687—State v. 
Ingram, 168 S.E. 837, 204 N.C. 557. 
N.D.—State v. Braathen, 43 N.W.2d 
202, 77 N.D. 309. 

Ohio.—State v. De Righter, 62 N.E.2d 
332, 145 Ohio St. 552. 

State v. Reid, Mun., 156 N.E.2d 
510. 

-Okl.— Corpus Juris Secundum cited in 

Jordan v. State, Cr., 327 P.2d 708, 
711—England v. State, Cr., 276 P 


2d 270—Smith v. State, Cr., 269 P. 
2d 1007—Kramer v. State, 257 P.2d 
521, 97 Okl.Cr. 36—Taylor v. State, 
240 P.2d 803, 95 Okl.Cr. 98—Bar¬ 
nett v. State, 232 P.2d 660, 94 Okl. 
Cr. 180—Edwards v. State, 198 P.2d 
656, 87 Okl.Cr. 399—Fry v. State, 
147 P.2d 803, 78 Okl.Cr. 299—Spark¬ 
man v. State, 93 P.2d 1095, 67 Okl. 
Cr. 245—Strong v. State, 287 P. 
1091, 46 Okl.Cr. 167. 

Or.—State v. Ewing, 149 P.2d 765, 
174 Or. 487—State v. Weston, 201 
P. 1083, 102 Or. 102. 

Pa.—Commonwealth v. Elliott, 140 
A. 537, 292 Pa. 16—Commonwealth 
v. Rush, 121 A. Ill, 277 Pa. 419- 
Commonwealth v. Tenbroeck, 108 
A. 635, 265 Pa. 251—Common¬ 

wealth v. Weinstein, 2 A.2d 555, 
133 Pa.Super. 237. 

Commonwealth v. Bova, 119 A. 
2d 866, 180 Pa.Super. 359—Com¬ 
monwealth v. Noel, 76 A.2d 236, 168 
Pa.Super. 42—Commonwealth v. 
Calderbank, 55 A.2d 422, 161 Pa. 
Super. 492, certiorari denied 68 S. 
Ct. 1504, 334 U.S. 851, 92 L.Ed. 1773 
—Commonwealth v. Cavanaugh, 46 
A.2d 579, 159 Pa.Super. 113. 

Commonwealth v. Scott, 14 Pa. 
Dist. & Co. 191. 

Commonwealth v. Bahm, Quar. 
Sess., 92 Pittsb.Leg.J. 375. 

R. I.—State v. Turcotte, 26 A.2d 625, 
68 R.I 119—State v. Brown, 119 A. 
324, 45 R.I. 9—State v. Peace, 112 
A. 899. 

S. C.—State v. Jones, 91 S.E.2d 1, 228 
D.C. 484. 

S.D.—State v. Jerke, 38 N.W.2d 874, 
73 S.D. 64. 

Tenn.—Seals v. 'State, 11 S.W.2d 879, 
157 Tenn. 538. 

Tex.—Davis v. State, Cr., 330 SW.2d 
443—Huffstetler v. State, Cr., 322 
S.W.2d 624—Lowe v. State, 310 S. 
W.2d 94, 165 Tex.Cr. 589—Milligan 
v. State, 307 S.W.2d 98, 165 Tex. 
Cr. 323—Goodwyn v. State, 306 S. 
W.2d 357, 165 Tex.Cr. 291—Bedwell 
v. State, 305 S.W.2d 372, 165 Tex. 
Cr. 143—Braley v. State, 238 SW. 
2d 539, 156 Tex.Cr. 15—Gutierrez 
v. State, 175 S.W.2d 968, 146 Tex. 
Cr. 411—Yarbrough v. State, 172 S. 
W.2d 345, 146 Tex.Cr. 217—Briggs 
v. State, 103 S.W.2d 373, 132 Tex. 
Cr. 145—Chisum v. State, 60 S.W. 
2d 443, 124 Tex.Cr. 73—Powers v. 
State, 53 S.W.2d 788, 122 Tex.Cr. 98 
—Kuykendall v. State, 36 S.W.2d 
726, 117 Tex.Cr. 571—Falco v. 

State, 35 S.W.2d 415, 117 TexCr. 70 
—Cooke v. State, 24 S.W.2d 427, 
114 Tex.Cr. 35—McCullough v 
State, 296 S.W. 520, 107 Tex.Cr. 230 
—Wylie v. State, 291 S.W. 233, 106 
Tex.Cr. 95—Jaggers v. State, 283 
S.W. 527, 104 Tex.Cr. 174—Kennedy 
v. State, 282 S.W. 813, 104 Tex.Cr. 
152—Randolph v. State, 276 S.W. 
707, 101 Tex.Cr. 602—Ard v. State, 
276 S.W. 263, 101 Tex.Cr. 545— 
Reynolds v. State, 274 S.W. 974, 
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101 Tex.Cr. 192—McCoslin v. State, 
256 S.W. 294, 96 Tex.Cr. 175—Kel¬ 
ler v. State, 252 S.W. 779, 95 Tex. 
Cr. 256—McClure v. State, 251 S. 
W. 1099, 95 Tex.Cr. 53—Simmons 
v. State, 248 S.W. 392, 93 Tex.Cr. 
421—Staton v. State, 248 S.W. 356, 
93 Tex.Cr. 356—Pye v. State, 237 
S.W. 916, 91 Tex.Cr. 158—Patter¬ 
son v. State, 231 S.W. 763, 89 Tex. 
Cr. 402—Russell v. State, 228 S. 
W. 948, 88 Tex.Cr. 582—Landis v. 
State, 214 S.W. 827, 85 Tex.Cr. 381 
—Clark v. State, 210 S.W. 544, 85 
Tex.Cr. 153—Carrell v. State, 209 
S.W. 158, 84 Tex.Cr. 554—Charles 
v. State, 196 S.W. 179, 81 Tex.Cr. 
457—McKinney v. State, 187 S.W. 
960, 80 Tex.Cr. 31—Arensman v. 
State, 187 S.W. 471, 79 Tex.Cr. 546 
—Park v. State, 179 S.W. 1152, 78 
Tex.Cr. 131. 

Utah.—State v. Stites, 297 P.2d 227, 

5 Utah 2d 101—State v. White, 152 
P.2d SO. 3 07 Utah 84—State v. 
Horne, 220 P. 378, 62 Utah 376. 
Vt.—State v. Goyet, 132 A.2d 623, 120 
Vt. 12—State v. Long, 115 A. 734, 
95 Vt. 485. 

Va.—Cochran v. Commonwealth, 94 
S.E. 329, 122 Va. 801. 

Wash.—State v. Stilts, 42 P.2d 779, 
181 Wash. 305—State v. Green, 291 
P. 728, 158 Wash. 574—State v. 
Bestolas, 283 P. 687, 155 Wash. 212 
—State v. Godwin, 254 P. 838, 143 
Wash. 93—State v. Duncan, 172 P. 
915, 101 Wash. 542. 

W.Va.—State v. Fisher, 18 S.E.2d 
649, 123 W.Va. 745. 

Wis.—State v. Sawyer, 63 N.W.2d 
749, 266 Wis. 494, certiorari denied 
75 S.Ct. 80, 348 U.S. 855, 99 L.Ed. 
674, rehearing denied 75 S.Ct. 205, 
348 U.S. 890, 99 L.Ed. 699—State v. 
Ketchum, 56 N.W.2d 531, 263 Wis. 
82—State v. Fransisco, 43 N.W.2d 
38, 257 Wis. 247—Nack v. State, 
208 N.W. 487, 189 Wis. 633. 

Wyo.—State v. Callaway, 267 P.2d 
970, 72 Wyo. 509. 

5 C.J. p 576 note 61—7 C.J. p 1172 
note 20—16 C.J. p 626 note 80— 
25 C.J. P 646 note 9—26 C.J. p 992 
note 16—31 C.J. p 384 note 89—33 
C.J. p 750 notes 92, 93—40 C.J. p 
1218 notes 88-90—42 C.J. p 1327 
note 77, p 1375 note 34—48 C.J. p 
891 note 85. 

Admissions to prevent continuance 
see supra §§ 494(l)-494(7). 
Competency of admissions made by 
accused in course of illegal search 
see supra § 657(19). 

Confessions see infra §§ 816-843. 
Declarations of: 

Accused as part of res gestse see 
supra §§ 666-669. 

Conspirators and codefendants see 
infra § 754 et seq. 

Person injured as part of res ges¬ 
tse see supra §§ 670-672. 

Third person as part of res gestse 
see supra §§ 673-675. 
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Such evidence is admissible as an exception to the sible as direct or circumstantial evidence rather than 

hearsay rule, 6 * 5 without regard to whether or not as an exception to the hearsay rule where such evi- 

it constitutes a part of the res gestae. 6 * 10 Evidence dence is offered to prove that the statement was made 

as to extrajudicial statements by accused is admis- without regard to its truth or falsity. 6 * 15 Since ac- 


Hearsay evidence of statements of 
accused see supra § 728. 

Privileged communications over¬ 
heard see Witnesses §§ 271, 290, 
299. 

Reason, for rule 

(1) Admission against interest is 
admissible because of great probabil¬ 
ity that individual would not make 
untrue statement injurious to him¬ 
self. 

Cal.—People v. Hansen, 19 P.2d 993, 
130 C.A. 217. 

Ohio.—City of Middletown v. Dennis, 
Mun., 120 N.E.2d 903. 

(2) Admissions have probative val¬ 
ue, not because they have been sub¬ 
jected to cross-examination and 
therefore satisfy hearsay rule, but 
because they are statements by a 
party opponent, inconsistent with his 
present position as expressed in his 
pleadings and testimony. 

D.C.—Milton v. U. S., 110 F.2d 556, 71 
App.D.C. 394. 

Presumption and burden of proof 

Evidence of admission is prima 
facie admissible, with burden of 
showing incompetency being on ac¬ 
cused. 

Ind.—Rohlflng v. State, 102 N.E.2d 
199, 230 Ind. 236, rehearing denied 
102 N.E.2d 763, 230 Ind. 236. 

Admissibility discretionary with trial 
Judge 

U.S.—Hartzell v. U. S., C.C.A.Iowa, 
72 F.2d 569, certiorari denied 55 S. 
Ct. 216, 293 U.S. 621, 79 L.Ed. 708. 
Cal.—People v. Best, 110 P.2d 504, 43 
C.A.2d 100, certiorari denied Best 
v. People of State of California, 62 
S.Ct. 104, 314 U.S. 609, 86 L.Ed. 490 
—People v. Chan Chaun, 107 P.2d 
455, 41 C.A.2d 586. 

Ohio.—City of Middletown v. Dennis, 
Mun., 120 N.E.2d 903. 

Prime concern in admission of 
statements made by accused in a 
criminal prosecution is truthfulness 
of statement or confession. 

Pa.—Commonwealth v. Buzard, 76 A. 
2d 394, 365 Pa. 511, 22 A.L.R.2d 
846. 

All party has said, which is rele¬ 
vant to question involved in criminal 
prosecution, is admissible in evidence 
against him. 

Me.—State v. Mottram, 156 A.2d 383, 
155 Me. 394. 

Voluntary acts 

Expressions of accused in criminal 
conspiracy case are admissible 
against him as voluntary acts which 
it is testified he has done. 

U.S.—'Yates v. U. S., C.A.Cal., 225 F 
2d 146, reversed on other grounds 


77 S.Ct. 1064, 354 U.S. 298, 1 L.Ed. 
2d 1356. 

Extrajudioial statement 

Rule is especially true when state¬ 
ment constituting admission is made 
extrajudicially, when accused is nei¬ 
ther under arrest nor charged with 
crime, and to person who is not offi¬ 
cer with authority to arrest. 

Fla.—Parrish v. State, 105 So. 130, 90 
Fla. 25. 

Self-regarding evidence 

Evidence which either serves or 
disserves the party. This species of 
evidence is either self-serving which 
is generally not receivable, or self- 
disserving, which is invariably re¬ 
ceivable, as being an admission 
against the party offering it, and 
that either in court or out of court. 
Black L.D. 

57 C.J. p 109 notes 10-13. 

Tax returns 

U.S.—U. S. v. Doyle, C.A.Ind., 234 F. 
2d 788, certiorari denied, Doyle v. 
U. S., 77 S.Ct. 132, 352 U.S. 893, 1 
L.Ed.2d 87. 

Statements or conduct held not ad¬ 
missible under rule 

Ala.—Mathews v. State, 106 So. 206, 
21 Ala.App. 173. 

Md.—Sugarman v. State, 195 A. 324, 
173 Md. 52. 

Mass.—Commonwealth v. Sorval, 169 
N.E. 790, 270 Mass. 319—Common¬ 
wealth v. Anderson, 139 N.E. 436, 
245 Mass. 177. 

N.H.—State v. Giles, 125 A. 682, 81 
N.H. 328. 

N.Y.—People v. Alderdice, 105 N.Y.S. 
395, 120 App.Div. 368, 21 N.Y.Cr. 
379. 

People v. Standish, 267 N.Y.S. 76, 
149 Misc. 32. 

S.D.—State v. Demerly, 227 N.W. 463, 
56 S.D. 65. 

Utah.—State v. Gregorious, 16 P.2d 
893, 81 Utah 33. 

6.5 U.S.—Opper v. U. S., Ohio, 75 S. 
Ct. 158, 348 U.S. 84, 99 L.Ed. 101— 
On Lee v. U. S., N.Y., 72 S.Ct. 967, 
343 U.S. 747, 96 L.Ed. 1270, rehear¬ 
ing denied 73 S.Ct. 5, 344 U.S. 848, 
97 L.Ed. 659. 

Fogarty v. U. S., C.A.Tex., 263 
F.2d 201, certiorari denied 79 S.Ct. 
1437, 360 U.S. 919, 3 L.Ed.2d 1534 
—Harris v. U. S., C.A.Pa., 243 F.2d 
74, certiorari denied 78 S.Ct. 20, 355 
U.S. 817, 2 L.Ed.2d 33—Kamanosu- 
ke Yuge v. U. S., C.C.A.Cal., 127 F. 
2d 683, certiorari denied Mateus v. 
U. S., 63 S.Ct. 43, 317 U.S. 648, 87 L. 
Ed. 522—Gambino v. U. S., C.C.A. 
Pa., 108 F.2d 140. 

Cal.—People v. Berreras, App., 5 Cal. 
Rptr. 454—People v. Goodman, 323 
P.2d 536, 159 C.A.2d 54—People v. 
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Mandell, 120 P.2d 921, 48 C A 2d 
806. 

D.C.—Kelley v. U. S., 236 F.2d 746 99 
U.S.App.D.C. 13. 

Miss.—Yawn v. State, 71 So.2d 779 
220 Miss. 767. 

Mo.—State v. Page, App., 192 S.W2d 
577. 

Hearsay evidence of statements of ac¬ 
cused generally see supra § 728. 

Reason for rule 

“The party to the action against 
whom it is received is the only per¬ 
son who can object to it as hearsay 
and he does not need the opportunity 
to cross-examine himself because he 
has full knowledge of what his an¬ 
swers would be, and has full oppor¬ 
tunity to take the witness stand and 
make any explanation he has to re¬ 
fute such evidence." 

Utah.—State v. Neal, 254 P.2d 1053, 
1056, 123 Utah 93, rehearing denied 
262 P.2d 756, 1 Utah 2d 122, certio¬ 
rari denied Neal v. State of Utah, 
74 S.Ct. 714, 317 U.S. 9G3, 98 L.Ed. 
1106 and Neal v. Graham, 75 S.Ct. 
573, 34S U.S. 982, 99 L.Ed. 765. 

Hearsay objection not applicable 
Cal.—People v. Cavanaugh, 282 P.2d 
53, 44 C.2d 252. 

6.10 Ala.—Roberts v. State, 63 So.2d 
584, 258 Ala. 534—Carter v. State, 
88 So. 571, 205 Ala. 460. 

Kozlowski v. State, 27 So.2d 811, 
32 Ala.App. 453, certiorari denied 
27 So.2d 818, 248 Ala. 304. 

La.—State v. Roshto, 62 So.2d 268, 
222 La. 185. 

Mont.—State v. Allison, 199 P.2d 279, 
122 Mont. 120. 

Wash.—State v. Dooley, 233 P. 646, 
133 Wash. 392. 

Acts and statements of accused as 
res gestae see supra § 666 et seq. 

6.15 Cal.—People v. Race, 312 P.2d 
322, 151 C.A.2d 678. 

Me.—State v. Albee, 132 A.2d 559, 152 
Me. 425. 

Statement evidencing intoxication 
In prosecution for operating motor 
vehicle while intoxicated, wherein 
sergeant who examined accused when 
she was brought to headquarters 
stated “I then asked her if she would 
submit to an intoximeter breath 
test," sergeant’s testimony that “Her 
reply was she wouldn’t blow up any 
balloon, but she would blow my head 
off” was a verbal act, admissible, like 
accused’s other actions at headquar¬ 
ters on issue of intoxication, and, not 
being offered for truth of any mat¬ 
ter, was in itself, as indicative of 
state of intoxication, evidence of 
some weight on accused’s mental con¬ 
dition. 
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cused can admit away the whole case against him by 
pleading guilty, he can admit away any part of 
it, 6,20 and the receipt in evidence of a voluntary 
admission does not offend the constitutional provi¬ 
sion against compulsory sclf-incrimination. 6 - 25 

Admissions and incriminating statements have 
been held to be circumstantial as distinguished from 
direct evidence; 6 - 30 but it has also been held that 
such statements and declarations are original or 
direct evidence. 7 In any event, such statements are 
admissible without regard to whether or not accused 
testifies, 7 - 6 and may be introduced without laying a 
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foundation, as is necessary when it is sought to im¬ 
peach a witness. 8 Of course, where accused testifies, 
his inconsistent statement may be admissible to im¬ 
peach his testimony. 8 - 5 Impeachment of the witness 
to the admission or statement goes to its weight and 
not to its admissibility. 8 - 10 

Admissions or declarations showing commission 
of, or participation in, the crime are admissible 
against accused, 8 - 15 even though, under the rules 
discussed supra § 769, they are not admissible against 
his codefendants or co-conspirators. 8 - 20 Any state¬ 
ment or conduct indicating a consciousness of guilt, 


Conn.—State v. Tryon, 142 A.2d 54, 
145 Conn. 304. 

Threats 

Declarations and threats of ac¬ 
cused, although not part of the res 
gestae, are admissible when substan¬ 
tially tending to establish motive or 
intention of accused to commit crime. 
La.—State v. Leming, 46 So.2d 262, 
217 La. 257. 

Accused’s statements of design or 
plan are generally admissible, as far 
as the design or plan is relevant to 
show the doing of the act designed, 
and his expressions of plan not to 
do the thing charged, or to do a dif¬ 
ferent thing, are equally admissible. 
U.S.—White v. U. S., C.A.La., 216 F. 
2d 1. 

6.20 Ill.—People v. Rybka, 158 N.E. 
2d 17, 16 Ill.2d 394—People v. 

Hobbs, 79 N.E.2d 202, 400 Ill. 143. 

6.25 Kan.—State v. Fields, 318 P.2d 
1018, 182 Kan. 180. 

Compulsory self-incrimination gener¬ 
ally see supra § 649 et seq. 

6.30 Cal.—People v. Candiotto, 275 
P.2d 500, 128 C.A.2d 347. 

Ga.—Pressley v. State, 39 S.E.2d 478, 
201 Ga. 267. 

N.Y.—People v. Bretagna, 83 N.E.2d 
537, 298 N.Y. 323, certiorari denied 
69 S.Ct. 642, first case, 336 U.S. 919, 
93 L.Ed. 1082, rehearing denied 69 
S.Ct. 642, second case, 336 U.S. 922, 
93 L.Ed. 1084. 

People v. Chaplin, 187 N.Y.S.2d 
730, 8 A.D.2d 286. 

People v. Williams, 119 N.Y.S.2d 
500. 

Testimony admitting statements 

Fact that accused testified that he 
had made admissions ascribed to him 
by other witnesses did not change 
character of out-of-court statements 
from indirect to direct evidence. 

Cal.—People v. Candiotto, 275 P.2d 
500, 128 C.A.2d 347. 

Direct evidence of statement 

Testimony of a witness that ac¬ 
cused had admitted guilt would be di¬ 
rect evidence that an admission or 
confession was made by accused, but 
circumstantial evidence of the truth 
of what was admitted. 


Cal.—People v. Gould, 338 P.2d 938, 
170 C.A.2d 489. 

7. U.S.—Miranda v. People of Puer¬ 
to Rico, C.C.A.Puerto Rico, 101 F. 
2d 26. 

Ala.—Corpus Juris Secundum cited in 
Blackwell v. State, 88 So.2d 347, 
351, 264 Ala. 553. 

Ariz.—West v. State, 208 P. 412, 24 
Ariz. 237. 

Colo.—Gavin v. People, 244 P. 912, 
79 Colo. 189. 

Ky.—Woodard v. Commonwealth, 14 
S.W.2d 773, 228 Ky. 254. 

Okl.—Corpus Juris Secundum cited in 
Jordan v. State, Cr., 327 P.2d 708, 
711—Fields v. State, Cr., 322 P.2d 
431. 

Direct, not circumstantial, evidence 

Neb.—Fisher v. State, 47 N.W.2d 349, 
154 Neb. 166. 

Okl.—Overton v. State, 243 P.2d 363, 
95 Okl.Cr. 127. 

Original and independent evidence 

Cal.—People v. Mills, 306 P.2d 1005, 
148 C.A.2d 392, certiorari denied 
Mills v. People of State of Califor¬ 
nia, 78 S.Ct. 55, 355 U.S. S41, 2 L.Ed. 
2d 46, rehearing denied 78 S.Ct. 147, 
355 U.S. 886, 2 L.Ed.2d 116—People 
v. Goldstein, 289 P.2d 581, 136 C.A. 
2d 778—People v. McGoldrick, 236 
P.2d 597, 107 C.A.2d 171. 

Substantive proof 

Ky.—Miller v. Commonwealth, 33 S. 

W.2d 590, 236 Ky. 448. 

7.5 U.S.—U. S. v. Brockington, D.C. 
Va., 21 F.R.D. 104. 

Ala.—Blackwell v. State, 88 So.2d 347, 

264 Ala. 553. 

8- Ala.—Corpus Juris Secundum cit¬ 
ed in Blackwell v. State, 88 So.2d 
347, 351, 264 Ala. 553. 

Cal.—People v. Sliscovich, 226 P. 
611, 193 C. 544. 

People v. Robinson, App., 4 Cal. 
Rptr. 50—People v. Dykes, 290 P. 
102, 107 C.A. 107—People v. Morley, 

265 P. 276, 89 C.A. 451—People v. 
Sprado, 237 P. 1087, 72 C.A. 582. 

Ind.—Corpus Juris quoted in David¬ 
son v. State, 187 N.E. 376, 379, 205 
Ind. 564. 

Ky.—Taylor v. Commonwealth, 76 S. 
W.2d 923, 256 Ky. 667. 
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Md.—Myers v. State, 113 A. 87, 137 
Md. 482. 

Miss.—Corpus Juris cited in Roney v. 
State, 150 So. 774, 775, 167 Miss. 
827. 

Wash.—State v. Green, 291 P. 728, 158 
Wash. 574. 

16 C.J. p 627 note 81. 

8.5 Tex.—Goodwyn v. State, 306 S.W. 
2d 357, 165 Tex.Cr. 297. 

8.10 Tenn.—Nichols v. State, 289 S. 
W.2d 849, 200 Tenn. 65. 

8.15 U.S.—U. S. v. Avellino, C.A.Pa., 
216 F.2d 875. 

Laying foundation for impeachment 
see Witnesses §§ 598-609. 
Preliminary examination unnecessary 
Statements against interest are di¬ 
rect evidence which can be proved in 
chief without preliminary examina¬ 
tion of accused. 

Ky.—Berry v. Commonwealth, 13 S. 

W.2d 521, 227 Ky. 528. 

Ala.—Drake v. State, 57 So.2d 817, 
257 Ala. 205—Eldridge v. State, 22 
So.2d 713, 247 Ala. 153—Patty v. 
State, 6 So.2d 399, 242 Ala. 304. 
Ark.—Tillman v. State, 307 S.W.2d 
886, 228 Ark. 433. 

Cal.—People v. Treggs, 341 P.2d 342, 
171 C.A.2d 537—People v. Hurley, 
311 P.2d 49, 151 C.A.2d 339—Peo¬ 
ple v. L’Hommedieu, 111 F.2d 921, 
44 C.A.2d 27. 

D.C.—Dibble v. District of Columbia, 
Mun.App., 35 A.2d 825. 

Md.—Felkner v. State, 146 A.2d 424, 
218 Md. 300. 

N.C.—State v. Artis, 42 S.E.2d 409, 
227 N.C. 371—State v. Ragland, 41 
S.E.2d 285, 227 N.C. 162—State v. 
Abernethy, 17 S.E.2d 25, 220 N.C. 
226. 

Ohio—City of Middletown v. Dennis, 
Mun., 120 N.E.2d 903. 

Pa.—Commonwealth v. Johnson, 34 A. 

2d 170, 153 Pa.Super. 437. 

Tex.—Arseneau v. State, 171 S.W.2d 
132, 145 Tex.Cr. 587. 

8.20 U.S.—Murray v. U. S., C.A.Cal., 
250 F.2d 489, certiorari denied 78 S. 
Ct. 1375, 357 U.S. 932, 2 L.Ed.2d 1373 
—U. S. v. Carminati, C.A.N.Y., 247 
F.2d 640, certiorari denied Carmina¬ 
ti v. U. S., 78 S.Ct 150, 355 U.S. 
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where at the time or thereafter, a person is charged 
with crime, is admissible as a circumstance against 
him on his trial. 8 * 26 Thus it may be shown that 
accused gave false, improbable, or evasive statements 
to those investigating the crime. 8 * 30 An exculpa¬ 
tory statement is admissible as an admission against 
accused; 8 * 36 a statement admitting an element of 
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the crime is admissible although the statement also 
includes a denial of guilt. 8 * 40 

A statement of accused is to be construed in the 
light of all of the circumstances in determining 
whether or not it is incriminating or an admis¬ 
sion. 8 * 46 The execution by a taxpayer of a waiver 
of restrictions on the assessment and collection of 


883, 2 L.Ed.2d 113, and Galgano v. 
U. S., 78 S.Ct. 150, 355 U.S. 883, 2 L. 
Ed.2d 113. 

Ky.—Moore v. Commonwealth, 156 S. 

W.2d 115, 288 Ky. 242. 

Utah.—State v. Erwin, 120 P.2d 285, 

101 Utah 365. 

8.25 Ala.—Lindsey v. State, 28 So.2d 
799, 32 Ala.App. 546, certiorari de¬ 
nied 28 So.2d 804, 248 Ala. 628— 
Evans v. State, 53 So.2d 764, 36 
Ala.App. 145—Wilson v. State, 19 
So.2d 777, 31 Ala.App. 560, reversed 
on other grounds 19 So.2d 780, 246 
Ala. 129—Blakeney v. State, 13 So. 
2d 424, 31 Ala.App. 154, reversed on 
other grounds 13 So.2d 430, 244 Ala. 
262—Holmes v. State, 199 So. 736, 
29 Ala.App. 694. 

Cal.—People v. Hurley, 311 P.2d 49, 
151 C.A.2d 339—People v. Ramsey, 
189 P.2d 802, 83 C.A.2d 707. 

D.C.—Beck v. U. S., 140 F.2d 169, 78 
U.S.App.D.C. 10. 

Mass.—Commonwealth v. Bonomi, 140 
N.E.2d 140, 335 Mass. 327. 

Ohio—city of Middletown v. Dennis, 
Mun., 120 N.E.2d 903. 

Utah.—State v. Laub, 131 P.2d 805, 

102 Utah 402. 

Attempt to place responsibility on 
another may, in connection with oth¬ 
er facts, be evidence of a guilty mind. 
Mass.—Commonwealth v. Bonomi, 140 
N.E.2d 140, 335 Mass. 327. 

Former fires 

In prosecution for arson and for 
burning insured property, evidence 
concerning former fires was admis¬ 
sible and Jury had right to accord 
some weight to accused’s denials and 
reluctant admissions of former fires 
as tending to show a consciousness of 
guilt, although there was no proof 
that other fires were of incendiary 
origin. 

Cal.—People v. Kessler, 145 P.2d 656, 
62 C.A.2d 817. 

8.30 Cal.—People v. Osslo, 323 P.2d 
397, 50 C.2d 75, certiorari denied 
Osslo v. People of State of Cali¬ 
fornia, 78 S.Ct. 1152, 357 U.S. 907, 2 
L.Ed.2d 1157. 

People v. Francis, 319 P.2d 103, 
156 C.A.2d 1. 

Colo.—Bruner v. People, 156 P.2d 111, 
113 Colo. 194. 

D.C—Beck v. U. S., 140 F.2d 169, 78 
U.S.App.D.C. 10. 

Ga.—Poole v. State, 111 S.E.2d 265, 
100 Ga.App. 380—Bell v. State, 35 
S.E.2d 383, 72 Ga.App. 848. 


Mass.—Commonwealth v. Locke, 138 
N.E.2d 359, 335 Mass. 106. 

Pa.—Commonwealth v. Beahm, Quar. 

Sess. f 41 Berks Co. 151. 

Admissibility of falsehoods by ac¬ 
cused generally see supra § 636. 
8.35 U.S.—'U. S. v. Kiamie, C.A.N.T., 
258 F.2d 924, certiorari denied Ki¬ 
amie v. U. S., 79 S.Ct. 236, 358 U.S. 
909, 3 L.Ed.2d 230. 

Ariz.—State v. Johnson, 211 P.2d 469, 
69 Ariz. 203. 

Ark.—Tillman v. State, 307 S.W.2d 
886, 228 Ark. 433. 

Cal.—People v. Sandoval, 260 P.2d 
153, 119 C.A.2d 777. 

People v. Garcia, 266 P.2d 233, 
122 C.A.2d Supp. 962. 

Colo—Allison v. People, 125 P.2d 146, 
109 Colo. 295. 

Ga.—Parrish v. State, 78 S.E.2d 366, 
88 Ga.App. 881. 

Kan.—State v. Smiley, 206 P.2d 115, 
167 Kan. 261—State v. Myers, 121 
P.2d 286, 154 Kan. 648. 

Mass.—Commonwealth v. Shea, 82 N. 

E.2d 511, 323 Mass. 406. 

Mo.—State v. McCloud, 328 S.W.2d 
586. 

Miss.—Boyce v. State, 97 So.2d 222, 
231 Miss. 847. 

N.Y.—People v. D’Andrea, 195 N.Y.S. 
2d 542, 20 Misc.2d 1070. 

8.40 Mass.—Commonwealth v. Grie- 
co, 83 N.E.2d 873, 323 Mass. 639. 

8.45 U.S.—U. S. v. Esters, D.C.Ark., 
161 F.Supp. 203. 

Ariz.—State v. Romo, 185 P.2d 757, 
66 Ariz. 174. 

Del.—Zutz v. State, 160 A.2d 727. 
Mass.—Commonwealth v. McNeil, 104 
N.E.2d 153, 328 Mass. 436. 

Mo.—State v. Childers, 313 S.W.2d 
728 

N.Y.—People v. Gioia, 145 N.Y.S.2d 
495, 286 App.Div. 528. 

Wide latitude is permissible in ad¬ 
mission of statements and conduct 
of accused relative to offense charged. 
Ohio.—City of Middletown v. Dennis, 
Mun., 120 N.E.2d 903. 

Tenn.—-Carter v. State, 34 S.W.2d 208, 
161 Tenn. 698. 

Statement aa to net worth 

Taxpayer’s statement, made in 
seeking loan, as to his net worth 
as of date several years prior to year 
to which income tax evasion charge 
related, was admissible as an admis¬ 
sion in prosecution for income tax 
evasion based on unexplained increase 
in taxpayer's net worth. 
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U.S.—Mitchell v. TJ. S., C.A.Mo., 208 
F.2d 854, vacated on other grounds 
75 S.Ct. 311, 348 U.S. 905, 99 L.Ed. 
710, opinion adhered to, C.A., 22l P. 
2d 554, certiorari denied 76 S.Ct. 67, 
350 U.S. 832, 100 L.Ed. 743, rehear¬ 
ing denied 76 S.Ct. 177, 350 U.S. 905, 
100 L.Ed. 795—U. S. v. Norris, C.A. 
N.Y., 205 F.2d 828. 

Possession and sale 

In prosecution for the unlawful 
sale and possession of heroin, ac¬ 
cused's admission that some of the 
heroin found in his apartment be¬ 
longed to him was not an admission 
that he had sold heroin. 

Cal.—People v. Lawrence, 336 P.2d 
189, 168 C.A.2d 510. 

Driving while Intoxicated 
An admission that accused was 
driving automobile in question could 
not be properly construed as a con¬ 
fession that he was intoxicated while 
he was driving it. 

Ga.—Gunder v. State, 97 S.E.2d 381, 
95 Ga.App. 176. 

Statements held admissible as ad- 
missions 

Ala.—Roberson v. State, 118 So. 664, 
218 Ala. 442. 

English v. State, 125 So. 206, 23 
Ala.App. 336—Peden v. State, 124 
So. 282, 23 Ala.App. 264, certiorari 
denied 124 So. 284, 220 Ala. 112. 
Cal.—People v. Coltrin, 55 P.2d 1161, 
5 C.2d 649. 

People v. Reid, 251 P. 219, 80 C.A. 
77—People v. Singh, 248 P. 981, 78 
C.A. 476. 

Iowa.—State v. Engler, 251 N.W. 88, 
217 Iowa 138. 

La.—State v. Smith, 131 So. 296, 171 
La. 452. 

Mo—State v. Cropper, 36 S.W.2d 923, 
327 Mo. 193—State v. Koch, 16 S.W. 
2d 205, 322 Mo. 106. 

Mont.—State v. Stevens, 199 P. 256, 
60 Mont. 390. 

N.M.—State v. Wright, 34 P.2d 870, 
38 N.M. 427. 

N.C.—State v. Herring, 156 S.E. 537, 
200 N.C. 306. 

Or—State v. Cody, 241 P. 983, 116 
Or. 509. 

Tex.—Alexander v. State, 274 S.W.2d 
81, 160 Tex.Cr. 460, certiorari de¬ 
nied 75 S.Ct. 108, 348 U.S. 872, 99 
L.Ed. 686, rehearing denied 75 S.Ct. 
290, 348 U.S. 921, 99 L.Ed. 722. 
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a deficiency tax is not admissible against the tax- mission of crime. 1 ® 
payer on a charge of tax evasion. 8 * 50 It has been 

held that an objection that a statement by accused The manner in which the admission or incriminat- 
is not of an incriminatory character goes merely to in S statement was made is immaterial; 10 * 5 admis- 
the effect, and not to the admissibility, of the state- sions ma y be written 11 or oral, 11 * 5 or partly written 
ment as evidence against him; 9 but a statement of and partly oral, 11 * 10 and an oral statement qualifying 
a mere suppositional character has been held inad- a written statement is admissible. 11 * 15 The admis- 
missible in that it is ineffective as proof of the com- sion or statement may be in narrative form, 11 * 20 or 


8.50 U.S.—Clark v. U. S., C.A.Mo., 
211 F.2d 100, certiorari denied 75 
S.Ct. 289, 348 U.S. 911, 99 L.Ed. 
714. 

9 . La.—State v. Dreher, 118 So. 85, 
166 La. 924, certiorari denied Dre¬ 
her v. State of Louisiana, 49 S.Ct. 
36, 278 U.S. 641, 73 L.Ed. 556. 

Self-serving declarations see infra 
§ 737. 

10. Ind.—Shepherd v. State, 164 N. 

E. 276, 200 Ind. 405. 

10.5 Iowa—State v. Baker, 66 N.W. 
2d 303, 246 Iowa 215. 

Signed statement was not required 
to be couched in any particular lan¬ 
guage or put in any definite form 
to be admissible. 

La.—State v. Guin, 32 So.2d 895, 212 
La. 475. 

11. U.S.—U. S. v. Brown, C.C.A.N.Y., 
79 F.2d 321, certiorari denied Mc¬ 
Carthy v. U. S., 66 S.Ct. 309, 296 
U.S. 650, 80 L.Ed. 462. 

Ala.—Elkins v. State, 36 So.2d 693, 
250 Ala. 672. 

Mount v. State, 24 So.2d 142, 32 
Ala.App. 235. 

Colo.—Moeller v. People, 199 P. 414, 

70 Colo. 223. 

Ga.—Cawthon v. State, 31 S.E.2d 64, 

71 Ga.App. 497. 

Iowa—State v. Baker, 66 N.W.2d 303, 

246 Iowa 215—State v. Detloff, 205 
N.W. 534, 201 Iowa 159. 

Md.—Felkner v. State, 146 A. 2d 424, 
218 Md. 300. 

Ohio.—City of Middletown v. Dennis, 
Mun., 120 N.E.2d 903. 

Tenn.—South v. State, 37 S.W. 210, 
97 Tenn. 496. 

Tex.—Miles v. State, 59 S.W.2d 403, 
123 Tex.Cr. 501—Welchek v. State, 

247 S.W. 624, 93 Tex.Cr. 271. 
Wash.—State v. Lew, 174 P.2d 291, 

26 Wash.2d 394. 

16 C.J. p 627 note 82. 

Correctness of hooks of account 
In absence of any challenge by way 
of credible evidence, accused’s books 
of account could be used as admis¬ 
sions and government was not obliged 
to prove that they were correct. 

U.S.—U. S. v. Weinberg, D.C.Pa., 129 

F. Supp. 514, affirmed, C.A., 226 F.2d 
161, certiorari denied 76 S.Ct. 305, 
350 U.S. 933, 100 L.Ed. 815—U. S. v. 
Stoehr, D.C.Pa., 100 F.Supp. 143, 
affirmed, C.A., 196 F.2d 276, 33 A. 
L.R.2d 836, certiorari denied Stoehr 


v. U. S., 73 S.Ct. 28, 344 U.S. 826, 97 
L.Ed. 643. 

Particular writings held admissible 

(1) Death certificate filled out and 
filed by accused. 

Cal.—People v. Collins, 169 P. 410, 35 
C.A. 175. 

(2) Exculpatory statement signed 
shortly after arrest. 

Fla.—Palmer v. State, 145 So. 69, 106 
Fla. 237. 

(3) Books of account. 

U.S.—U. S. v. Weinberg, D.C.Pa., 129 
F.Supp. 514, affirmed, C.A., 226 F.2d 
161, certiorari denied 76 S.Ct. 305, 
350 U.S. 933, 100 L.Ed. 815—U. S. v. 
Stoehr, D.C.Pa., 100 F.Supp. 143, 
affirmed, C.A., 196 F.2d 276, 33 A. 
L.R.2d 836, certiorari denied Stoehr 
v. U. S., 73 S.Ct. 28, 344 U.S. 826, 97 
L.Ed. 643. 

(4) In prosecution for embezzle¬ 
ment, private memoranda in official 
cash books and dockets kept by ac¬ 
cused containing statements or fig¬ 
ures in nature of admissions against 
interest. 

Cal.—People v. Floyd, 247 P. 917, 
78 C.A. 11. 

(5) In prosecution of president of 
corporation for making and circulat¬ 
ing false statement as to corpora¬ 
tion's financial condition, testimony 
as to inventory, although not made 
by witness. 

N.J.—State v. Rommel, 127 A. 598, 3 
N.J.Misc. 204, affirmed 130 A. 920, 
102 N.J.Law 226. 

(6) Ledgers, prepared under gener¬ 
al supervision of accused. 

Or.—State v. Cooke, 278 P. 936, 130 
Or. 552. 

(7) Letters. 

U.S.—Fitzgerald v. U. S., C.C.A.Ohio, 
29 F.2d 881. 

Wine v. U. S., C.C.A.Neb., 260 F. 
911, certiorari denied 40 S.Ct. 481, 
253 U.S. 484, 64 L.Ed. 1024. 

Ky.—Farmer v. Commonwealth, 292 
S.W. 484, 219 Ky. 28. 

Pa.—Commonwealth v. Bishop, 131 
A. 657, 285 Pa. 49. 

Tex.—Decherd v. State, 283 S.W. 168, 
104 Tex.Cr. 105. 

Wis.—Nack v. State, 208 N.W. 487, 
189 Wis. 633. 

16 C.J. p 627 note 82 [a]. 

(8) Voluntary written statement. 
U.S.—Gerson v. U. S., C.C.A.Okl., 25 

F.2d 49. 


Ala.—Dodd v. State, 160 So. 267, 26 
Ala.App. 367. 

Iowa.—State v. Norton, 286 N.W. 476, 
227 Iowa 13—State v. Harness, 241 
N.W. 645, 214 Iowa 160—State v. 
Harness, 238 N.W. 430, 214 Iowa 
160. 

Pa.—Commonwealth v. Rose, 193 A. 
17, 327 Pa. 220. 

(9) Written statement signed by 
accused, consisting of questions and 
answers, and contradictory to other 
statements. 

Fla.—Deiterle v. State, 124 So. 47, 
98 Fla. 739, followed in Mathieu v. 
State, 133 So. 550, 101 Fla. 94. 

Signature 

In a prosecution for attempting to 
register under a fictitious name where 
accused's Identity is in issue, admis¬ 
sion in evidence of accused’s signa¬ 
ture executed at the suggestion of a 
police officer is proper as an admis¬ 
sion on his part that such was his 
name. 

Mo.—State v. Dunwoody, 132 S.W. 
227, 231 Mo. 48. 

II. 5 U.S.—U. S. v. Marino, C.C.A.N. 
Y., 141 F.2d 771, certiorari denied 
65 S.Ct. 48, 323 U.S. 719, 89 L.Ed. 
578, rehearing denied 65 S.Ct. 113, 
323 U.S. 813, 89 L.Ed. 647. 

Ga.—Cawthon v. State, 31 S.E.2d 64, 
71 Ga.App. 497. 

III. —People v. Gibbs, 181 N.E. 628, 
349 Ill. S3. 

Md.—Felkner v. State, 146 A.2d 424, 
218 Md. 300. 

N.D.—State v. English, 85 N.W.2d 
427. 

Ohio.—City of Middletown v. Dennis, 
Mun., 120 N.E.2d 903. 

Wash.—State v. Young, 239 P.2d 858, 
39 Wash.2d 910—State v. Lew, 174 
P.2d 291, 26 Wash.2d 394. 

11.10 Iowa.—State v. Baker, 66 N.W. 
2d 303, 246 Iowa 215. 

11.15 U.S.—Evans v. U. S., C.C.A. 
Kan., 122 F.2d 461, certiorari de¬ 
nied 62 S.Ct. 478, 314 U.S. 698, 86 
L.Ed. 558. 

Oral admission made after written 
confession is admissible. 

Ark.—Smith v. State, 324 S.W.2d 341. 

11.20 Iowa.—State v. Baker, 66 N.W. 

2d 303, 246 Iowa 215. 

Pa.—Commonwealth v. Carluccetti, Q. 
& I., 62 Dauph.Co. 79, affirmed 85 A. 
2d 391, 369 Pa. 190. 
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by questions and answers. 11 - 25 A written statement 
need not be written, composed, or dictated by accused 
where it is read and signed by him. 11 - 30 The failure 
of the state to produce or explain the absence of sub¬ 


scribing witnesses to accused’s statement does not 
render the statement inadmissible. 11 - 35 Also, con¬ 
duct of accused may constitute an admission which 
may be received in evidence against him. 11 - 4 ® 


11.25 Iowa.—State v. Baker, 66 N.W. 

2d 303, 246 Iowa 215. 

Kan.—State v. Liebeno, 183 P.2d 419, 
163 Kan. 421. 

Neb.—Skelton v. State, 26 N.W.2d 
378, 148 Neb. 30. 

Acousatory questions 

Fact that statement consisted in 
part of accusatory questions by pros¬ 
ecuting officer did not preclude its 
admission in evidence. 

Cal.—People v. Morgan, 197 P.2d 413, 
87 C.A.2d 674. 

Question, admissible 

In income tax evasion prosecution, 
fact that questions put by revenue 
agent to accused embodied state¬ 
ments of facts did not make the 
questions inadmissible, where they 
were made to accused and he re¬ 
sponded to them. 

U.S.—Harris v. U. S., C.A.Fla., 243 F. 
2d 74, certiorari denied 78 S.Ct. 20, 
355 U.S. 817, 2 L.Ed.2d 33. 

11.30 U.S.—Prevost v. U. S., C.C.A. 
Cal., 149 F.2d 747. 

Ga.—Booker v. State, 77 S.E.2d 505, 
210 Ga. 34. 

Inability to read 

Idaho.—State v. Constanzo, 276 P.2d 
959, 76 Idaho 19. 

Inability to speak 

Memorandum made by common¬ 
wealth witness during interview 
with person accused of homicide, 
while accused was in hospital, by 
having accused nod his head and 
hold up fingers to indicate answers 
to questions because he was unable 
to talk due to self-inflicted wounds, 
was admissible although not written 
or signed by accused. 

Pa.—Commonwealth v. Moon, 132 A. 
2d 224, 389 Pa. 304, certiorari dis¬ 
missed Moon v. Commonwealth of 
Pennsylvania, 78 S.Ct. 335, 365 U. 
S. 908, 2 L.Ed.2d 270. 

Unsigned statement 

Where accused made a statement 
voluntarily in question and answer 
form, and statement was reduced to 
writing by police officers as it was 
made, and accused read the writing 
and stated: “You’ve got it all writ¬ 
ten down, but I'd rather sign it be¬ 
fore my lawyer,” accused thereby 
acknowledged accuracy of statement, 
and hence the statement, even 
though unsigned, was admissible. 
N.J.—State v. Carrano, 99 A.2d 426, 
27 N.J.Super. 382. 

Statement edited 

In prosecution for violation of the 
Selective Service Act, statement of 
accused taken by F. B. I. was not 
inadmissible because agent eliminat¬ 
ed from the statement whatever he 


thought immaterial, where agent tes¬ 
tified he read statement as written 
to accused who signed it and ac¬ 
cused did not cross-examine the 
agent or seek to introduce the omit¬ 
ted part. 

U.S.-—U. S. v. Ward, C.A.N.Y., 173 F. 
2d 628. 

Identifying witness 

Signed statement of accused was 
properly admitted over objection 
that witness testified that statement 
was not made in his presence, and 
that it was discussed in his presence 
and, as a result of such discussion, 
statement was then read to accused 
and accused signed it, since the ob¬ 
jection itself showed that the state¬ 
ment was read to accused and that 
he signed it in the presence of the 
witness and was properly identified. 
Ga.—Colman v. State, 96 S.E.2d 611, 
213 Ga. 9. 

Copy not furnished accused 

Statute, which was approved 
March 1, 1952, and which provided 
that whenever any officer “shall’ 
take written statement in any inves¬ 
tigation, he shall give a copy there¬ 
of to person making statement and 
obtain his receipt therefor, and that 
unless such requirements have beei 
complied with statement shall not 
be admissible in evidence, did nol 
apply to statement taken on Oct. 23 
1951, and such statement was prop¬ 
erly admitted in homicide prosecu¬ 
tion after March 1, 1952, evei 

though officers did not give a cop> 
of statement to accused or obtair 
his receipt therefor. 

S.C.—State v. Anderson, 79 S.E.2c 
455, 224 S.C. 419. 

11.35 Ga.—Ledford v. State, 113 S 
E.2d 628, 215 Ga. 799. 

II. 40 Ala.—Blackwell v. State, 8«' 
So.2d 347, 264 Ala. 553—Roberts v 
State, 63 So.2d 584, 258 Ala. 534- 
Woodard v. State, 44 So.2d 241 
253 Ala. 259. 

Conduct may constitute admissio: 
against interest 

Ala.—Patterson v. State, 79 So. 458 
202 Ala. 65. 

III. —People v. Ladas, 29 N.E.2d 59T 
374 Ill. 419. 

Mass.—Commonwealth v. Bonom 
140 N.E.2d 140, 335 Mass. 327. 

Mo.—State v. Davis, App., 220 S.V 
515. 

Wash.—State v. Young, 239 P.2d 85 
39 Wash.2d 910—State v. Lew, l*i 
P.2d 291, 26 Wash.2d 394. 

Accused’s acts, declarations, ai 
oonduct against interest are comp 
tent. 


Ala.—Espey v. State, 120 So.2d 904, 
270 Ala. 669—Dockery v. State* 
114 So.2d 394, 269 Ala. 564—Black- 
well v. State, 88 So.2d 347, 264 Ala 
553. 

Flight 

(1) Flight is admissible as an ad¬ 
mission. 

Ark.—Rowe v. State, 275 S.W.2d 887 
224 Ark. 671. 

(2) Where flight by accused is es¬ 
tablished, declaration by accused 
that he would have defended him¬ 
self while evading arrest is admis¬ 
sible. 

Ark.—Rowe v. State, supra. 

(3) Flight generally see supra S 
625. 

Manufacture of evidence 

(1) The manufacture, destruction 
or suppression of evidence in de¬ 
fense of a criminal charge is in the 
nature of an admission of guilt and, 
although not conclusive, is to be 
given consideration as such by the 
Jury, and such principle is equally 
applicable to the prosecution of a 
criminal charge. 

U.S.—-U. S. v. Graham, C.C.A.N.Y., 
102 F.2d 436, certiorari denied 
Graham v. U. S., 59 S.Ct. 1041, 307 
U.S. 643, 83 L.Ed. 1524 and Heed 
v. U. S., 59 S.Ct. 1041, 307 U.S. 
643, 83 L.Ed. 1524. 

(2) Fabrication of evidence gener¬ 
ally see supra § 633. 

Attempt to Interfere with or Impede 
witness 

(1) Evidence of accused’s attempt 
to tamper with or impede a witness 
is admissible as an act of admission. 
U.S.—Segal v. U. S., C.A.Minn., 246 

F.2d 814, certiorari denied 78 S.Ct. 
269, 355 U.S. 894, 2 L.Ed.2d 192. 
Cal.—People v. Brae, 167 P.2d 535, 73 
C.A.2d 629. 

(2) Suppression, destruction, or 
fabrication of evidence generally see 
supra § 633. 

Concealment of evidence 

Mass.—Commonwealth v. Bonomi, 
140 N.E.2d 140, 335 Mass. 327. 

hupeding Investigation of crime 
Ua.—Woodard v. State, 44 So.2d 241, 
253 Ala. 259. 

McCray v. State, 74 So.2d 487, 
37 Ala.App. 661, reversed on other 
grounds 74 So.2d 491, 261 Ala. 275. 

'ffer of bribe to arresting officer 
al.—People v. Smith, 333 P.2d 440, 
166 C.A.2d 616—People v. Velarde, 
188 P. 59, 45 C.A. 520. 

attempt to Influence jurors 
'al.—People v. Blau, 294 P.2d 1047, 
140 C.A.2d 193, certiorari denied 
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The state not only may prove admissions and in¬ 
criminating statements by accused but also may show 
when and where they were made, 12 but, where tes¬ 
timony of admissions by accused is of a substantive 
nature, it is not necessary to fix the time when and 
the place where the statements were made. 13 Where 
there is no question as to the sufficiency of the predi¬ 
cate for their admission, the circumstances under 
which they were made has been held not to be 
admissible. 14 Preliminary proof of the identity of 
the persons present when the admission was made is 
not a prerequisite to the receipt of an admission in 
evidence. 14 - 5 

It has been held to be proper to permit a witness 


to testify from memory as to accused's statements 
and declarations, notwithstanding a stenographic 
transcription of such statements was in existence, 15 
and notwithstanding the witness’s report did not 
purport to be complete and to state everything 
said. 15 - 5 Where its correctness is established, the 
transcript is also admissible in evidence. 15 - 10 State¬ 
ments and declarations may also be testified to by 
a witness who is unable to recall the exact words, 16 
or who did not see accused at the time nor recognize 
his voice, provided the circumstances are such that 
the voice he heard could have been that of no person 
other than accused, 17 but the admission, whether 
oral or written, must be identified as having been 
made by accused, 18 although the fact that the witness 


Blau v. People of State of Califor¬ 
nia, 77 S.Ct. 58, 352 U.S. 837, 1 L. 
Ed.2d 55. 

Attempted bribery of juror generally 
see supra § 634. 

Sale of “whisky” 

Evidence that prosecuting witness 
asked accused for whisky, and that 
accused agreed to sell some whisky 
and soon returned to prosecuting 
witness with something in a bottle 
and received money therefor, was 
proof of an “admission” by accused 
that the liquid was whisky. 

Tex.—Bouldin v. State, 168 S.W.2d 
868, 145 Tex.Cr. 413. 

12 . Mo.—State v. Witherspoon, 133 
S.W. 323, 231 Mo. 706. 

13. Ky.—Woods v. Commonwealth, 
64 S.W.2d 155, 250 Ky. 822. 

14. Excitement in community 

Where there was sufficient undis¬ 
puted predicate for admission of ac¬ 
cused's incriminatory statements, 
evidence of excitement in communi¬ 
ty after killing was not admissible 
to shed light on such statements. 
Ala.—Beaird v. State, 121 So. 38, 219 
Ala. 46. 

14.5 Nev.—State v. Helm, 209 P.2d 
187, 66 Nev. 286, certiorari denied 
Helm v. State of Nev., 70 S.Ct. 794, 
339 U.S. 942, 94 L.Ed. 1358. 

15. Ala.—Elkins v. State, 35 So.2d 
693, 250 Ala. 672. 

Cal.—People v. Ramos, 44 P.2d 301, 
3 C.2d 269. 

Ky.—Sams v. Commonwealth, 171 S. 

W.2d 989, 294 Ky. 393. 

R.I.—Corpus Juris Seoundum cited 
in State v. Braica, 78 A.2d 374, 377, 
78 R.I. 32. 

Best and secondary evidence see su¬ 
pra §§ 692-707. 

Documentary evidence and exclusion 
of parol evidence thereby see Infra 
§§ 844-857. 

15.5 Ky.—Sams v. Commonwealth, 
171 S.W.2d 989, 294 Ky. 393. 

Admissibility of entire conversation 
or writing see infra § 735. 


15.10 Cal.—People v. Burns, 241 P. 
2d 308, 109 C.A.2d 524, hearing de¬ 
nied 242 P.2d 9, 109 C.A.2d 624. 

Stenographic transcriptions 

(1) Stenographic transcriptions of 
accused’s statements are admissible. 
Cal.—People v. Zammora, 152 P.2d 

180, 66 C.A.2d 166—People v. Peete, 
202 P. 51, 54 C.A. 333. 

Mich.—People v. Rubel, 190 N.W. 
625, 221 Mich. 142. 

(2) Such a transcription Is not in¬ 
dependent evidence, but merely a 
memorandum to be used by the 
stenographer who took the state¬ 
ment in connection with her testi¬ 
mony. 

Vt.—State v. Long, 115 A. 734, 95 Yt. 
485. 

16. La.—State v. Ezell, 179 So. 64, 
189 La. 151. 

Md.—Edwards v. State, 81 A.2d 631. 
198 Md. 132, 26 A.L.R.2d 874, rear¬ 
gument denied 83 A.2d 578, 198 Md. 
132. 

Pa.—Commonwealth v. Rush, 121 A. 

Ill, 277 Pa. 419. 

16 C.J. p 628 note 88. 

Verbal precision is not required 

in proving oral statements; for the 
substance or effect is sufficient. 

La.—State v. Bickham, 121 So.2d 207, 
239 La. 1094—State v. Davis, 111 
So.2d 778, 237 La. 577. 

Md.—Edwards v. State, 81 A.2d 631, 
198 Md. 132, 26 A.L.R.2d 874, re¬ 
argument denied 83 A.2d 578, 198 
Md. 132. 

Objection as to strength or weak, 
ness of recollection of a prosecuting 
witness, as to statements made to 
him by defendants and improbabil¬ 
ity of his remembering circumstanc¬ 
es surrounding taking of statements, 
went to weight rather than to ad¬ 
missibility of testimony with respect 
to such statements. 

Cal.—People v. Zammora, 152 P.2d 
180, 66 C.A.2d 166. 

17. Ky.—Clark v. Commonwealth, 
112 S.W. 571, 33 Ky.L. 974. 
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Occupants of jail cell 

In prosecution for robbery, testi¬ 
mony of jailer, with respect to con¬ 
versation between accused and com¬ 
panion who were in a jail cell with 
the jailer outside listening through 
a crack In a wall, was competent as 
against objection that jailer could 
not tell which of the two occupants 
of the cell made the particular state¬ 
ments where he made it clear that 
such persons were the only persons 
in the cell. 

Ky.—White v. Commonwealth, 191 
S.W.2d 244, 301 Ky. 228. 

18. Ky.—Robinson v. Common¬ 

wealth, 199 S.W. 28, 178 Ky. 557. 
Tex.—Garcia v. State, 257 S.W. 658, 
96 Tex.Cr. 324—Dollar v. State, 216 
S.W. 1087, 86 Tex.Cr. 333. 

16 C.J. p 628 note 90. 

Before written admission is admis¬ 
sible, it must first be shown that 
accused wrote or authorized the 
writing. 

Tex.—Sarli v. State, 189 S.W- 149, 80 
Tex.Cr. 161. 

Evidence held sufficient to identify 
accused as person making the ad¬ 
mission. 

U.S.—Clark v. U. S., C.A.Mo., 211 F. 
2d 100, certiorari denied 75 S.Ct. 
289, 348 U.S. 911, 99 L.Ed. 714. 
Ga.—Worthy v. State, 191 S.E. 457, 
184 Ga. 402. 

Ill.—People v. Estes, 136 N.E. 459, 
303 Ill. 602. 

Mass.—Commonwealth v. Goldberg, 
147 N.E. 597, 252 Mass. 76. 

Utah.—State v. Cluff, 158 P. 701, 48 
Utah 102. 

Indirect identification 

Admission of written statement 
made to officer was not error on 
ground that it was not shown that 
it was accused who gave the state¬ 
ment, where while officer could not 
identify accused as person who gave 
him the statement, officer testified 
positively that the person who gave 
the statement and blood specimen 
was the same person whom he took 
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is not positive in his identification of accused as the 
one who made the statement does not preclude its 
admissibility. 18 - 5 The circumstance that only one of 
several persons present claims to have heard a state¬ 
ment made by accused, and is willing to testify to it, 
does not affect the competency of the testimony. 18 * 10 
The fact that the witness was permitted to give a 
partial narration in the third person as to accused’s 
admissions instead of testifying as to the exact 
language used by accused has been held not to be 
error. 19 

Where the statements or admissions of accused 
tend to connect him with the offense with which 
he is charged, they are not rendered inadmissible by 
the fact that they also may tend to incriminate some 
other person not on trial. 20 Indeed, a statement 
by accused that he can implicate another is an ad¬ 
mission against interest and may be received in evi¬ 
dence. 21 A statement made by accused is not in¬ 
admissible on behalf of the state by reason of the 
fact that it is vague, 22 uncertain, 23 or contradic¬ 
tory, 24 or that it was not made in the presence of the 
person injured or killed as a result of the crime, 25 
or that at the time it was made accused was not 
charged with crime. 26 

The statements of accused may be proved against 
him without regard to whether or not they were 
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against his interest at the time they were uttered ;26.5 
where, at the time of the trial, such statements are 
inconsistent with a contention of accused they may 
be introduced by the state; 27 but where they are in 
favor of accused they are not admissible in his be¬ 
half, discussed infra § 737, because of their being 
self-serving declarations. It is not necessary that a 
person referred to in a statement offered as crim¬ 
inating evidence against one accused of crime be 
named therein. 28 

Digest or summary . The proof offered to estab¬ 
lish statements or admissions made by accused should 
show, at least, the substance and effect of the state¬ 
ment, and not a mere digest or summary thereof. 29 

Consciousness of making . Accused’s mental and 
physical condition at the time he made the state¬ 
ments may be shown. 29 - 5 Where the evidence is 
conflicting as to whether accused was rational at 
the time of making the statement or admission, it 
may be admitted into evidence, and the question 
whether the statements were those of a rational 
human being left for the jury to determine. 30 
Words uttered by accused while asleep are not com¬ 
petent evidence against him, since he is unconscious 
of what he says; and it is for the jury to deter¬ 
mine whether accused was awake or asleep when 
he spoke, 31 except where there is no doubt that 


into custody at scene of collision, 
and accused’s identity as such per¬ 
son was sufficiently shown by testi¬ 
mony of nurse at hospital, who took 
the blood specimen and another wit¬ 
ness who identified accused as per¬ 
son whom he saw at scene in the 
patrol car. 

Tex.—Ross v. State, Cr., 314 S.W.2d 
. 592. 

18.5 U.S.—Auerbach v. U. S., C.C.A. 
Tenn., 136 F.2d 882. 

18.10 Ohio.—City of Middletown v. 
Dennis, Mun., 120 N.E.2d 903. 

Moran v. State, 11 Ohio Cir.Ct. 
R. 464, 5 Ohio Cir.Dec. 234, af¬ 
firmed 76 N.E. 1129, 72 Ohio St. 
602. 

19. S.D.—State v. Roby, 206 N.W. 
925, 49 S.D. 187. 

20. Mo.—State v. Roberts, 100 S.W. 
484, 201 Mo. 702. 

Pa.—Commonwealth v. Klein, 42 Pa. 
Super. 66. 

£eelng commission of crime 

Statements of accused to officers 
who arrested him for murder that he 
did not participate in the murder, 
but saw another person commit the 
crime, were not a confession. 

Ala—Crenshaw v. State, 87 So. 328, 
205 Ala. 256. 


21. U.S.—Adamson v. U. S., N.M., 
184 F. 714, certiorari denied 31 S. 
Ct. 716, 220 U.S. 612, 55 L.Ed. 609. 

22 . Tex.—McDonald v. State, 116 S. 
W. 47, 55 Tex.Cr. 208. 

23. Cal.—People v. Jung Sam, 213 
P. 966, 190 C. 539. 

People v. Herman, 193 P. 868, 49 
C.A. 592. 

Tex.—McDonald v. State, 116 S.W. 
47, 55 Tex.Cr. 208. 

Evidence held to warrant jury in 
finding that admission by accused 
referred to commission of crime for 
which he was on trial. 

Cal.—People v. Jung Sam, 213 P. 966, 
190 C. 539. 

24. Tex.—McDonald v. State, 116 S. 
W. 47, 55 Tex.Cr. 208. 

25. Tex.—Manning v. State, 98 S. 
W. 251, 51 Tex.Cr. 211. 

26. Tex.—Fowler v. State, 31 S.W. 
2d 450, 116 Tex.Cr. 645. 

26.5 Utah.—State v. Neal, 254 P.2d 
1053, 123 Utah 93, rehearing de¬ 
nied 262 P.2d 756, 1 Utah 122, cer¬ 
tiorari denied Neal v. State of 
Utah, 74 S.Ct. 714, 347 U.S. 963, ,98 
L.Ed. 1106, and Neal v. Graham, 75 
S.Ct. 573, 348 U.S. 982, 99 L.Ed. 
765. 


27. Ark.—Tiner v. State, 161 S.W. 
195, 110 Ark. 251. 

Utah.—State v. Neal, 254 P.2d 1053, 
123 Utah 93, rehearing denied 262 
P.2d 756, 1 Utah 122, certiorari de¬ 
nied Neal v. State of Utah, 74 S. 
Ct. 714, 347 U.S. 963, 98 L.Ed. 1106 
and Neal v. Graham, 75 S.Ct. 573, 
348 U.S. 982, 99 L.Ed. 765. 

28. Tex.—Moss v. State, 256 S.W. 
916, 96 Tex.Cr. 198. 

29. U.S.—O'Neill v. U. S., C.C.A. 
Neb., 19 F.2d 322. 

29.5 Cal.—People v. Albright, 196 P. 
2d 800, 87 C.A.2d 222. 

Where accused’s brain is im. 
paired, a conversation with him has 
little probative value. 

Colo.—Miller v. People, 201 P. 41, 70 
Colo. 313. 

30. Wyo.—State v. Carroll, 69 P.2d 
542, 52 Wyo. 29. 

Accused confined in psychopathic 
ward of hospital 

Cal.—People v. Henry, 195 P.2d 478, 
86 C.A.2d 785. 

Accused in hospital under sedation 

Neb.—Olney v. State, 100 N.W.2d 
838, 169 Neb. 717. 

31. Colo.—Martinez v. People, 132 
P. 64, 55 Colo. 51, Ann.Cas.l914C 
559. 

16 C.J. p 628 notes 8, 9. 
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accused was asleep at the time, in which case his 
statement should be excluded by the court. 32 The 
fact that accused had not slept for a substantial 
period of time does not render his statement inad¬ 
missible, 32 - 5 and the fact that accused was under in¬ 
fluence of a narcotic does not per se render his 
statements inadmissible. 32 - 10 

Declarations or admissions of accused are not ren¬ 
dered inadmissible by the fact that he was drunk 
when he made them, but such fact may be taken into 
consideration in determining their weight. 33 A 
statement made while drunk will be excluded only 
where the evidence shows that accused was disabled 
from comprehending the effect of his admissions or 
giving a true account of the occurrence. 33 - 5 A 
statement made by accused while extremely intoxi¬ 
cated and in great pain from injuries has been 
held inadmissible. 33 - 10 Ordinarily, the fact that 
accused was in pain at the time of the statement 
goes to its weight rather than to its admissibility, 33 - 16 
and the circumstance that accused was injured short¬ 
ly before he made the statement does not require 
a showing of mental competency as a condition to 
the admission of his statement. 33 - 20 

Fact that accused was nervous and jittery at time 
he made the statements does not render them inad- 

32. Colo.—Martinez v. People, su¬ 
pra. 

Response to suggestive questions 

Admission of self-incriminatory 
statements made by accused in re¬ 
sponse to suggestive questions pro¬ 
pounded to him while he was asleep 
was error. 

U.S.—Brock v. U. S., C.A.Fla., 223 F. 

2 d 681. 

32.5 Mo.—State v. Laspy, 323 S.W. 

2d 713. 

32.10 Cal.—People v. Russo, 336 P. 

2d 628, 168 C.A.2d 747—People v. 

Waack, 223 P.2d 486, 100 C.A.2d 
253. 

33. Cal.—People v. MacCagnan, 276 
P.2d 679, 129 C.A.2d 100. 

D.C.—Morton v. U. S., 147 F.2d 28, 

79 U.S.App.D.C. 329, certiorari de¬ 
nied 65 S.Ct. 1015, 324 U.S. 875, 89 
L.Ed. 1428. 

Ind.— Corpus Juris Secundum cited 

in Eiffe v. State, 77 N.E.2d 750, 

753, 226 Ind. 57. 

Iowa.— Corpus Juris Secundum quot¬ 
ed in State v. Hiatt, 1 N.W.2d 734, 

736, 231 Iowa 655. 

Ne v.—State v. Hall, 13 P.2d 624, 630, 

54 Nev. 213, citing Corpus Juris. 

N.J.— Corpus Juris Secundum quot¬ 
ed in State v. Johnson, 93 A.2d 27, 

29, 23 N.J.Super. 304. 

Ohio.—City of Middletown v. Dennis, 

Mun., 120 N.E.2d 903. 

16 C.J. p 628 note 11. 


missible. 33 - 26 Accused’s statement has been held 
admissible even where it was not clear that he under¬ 
stood the proceedings, as where he was hard of hear¬ 
ing and was not using his hearing aid at the 
time. 33 - 30 An admission contained in an official 
form which accused signed without reading has 
been held inadmissible. 33 - 36 

Failure to testify. The fact that accused failed 
to testify in a former trial is not an admission of 
guilt. 34 

Statement in foreign language . A statement made 
by accused in a foreign language which no one 
present was able to understand or to interpret may 
not be received against him as an admission; 35 but 
a witness who was present and who understood to 
some extent the language in which the statement 
was made may testify to that part of the statement 
which he clearly understood. 36 

Time of making . Any admission of accused, 
whenever made, which tends to show his connec¬ 
tion with the crime charged in the indictment, is 
admissible against him; 37 and admissions are not 
limited to statements made at the time and place 
of the crime, 38 but may include statements made 
either before or after the date of the offense 
charged, 39 provided they are not too remote in point 

Presumptions arising from failure 
to testify see supra § 593. 

35. N.Y.—People v. Marendi, 107 N. 

E. 1058, 213 N.Y. 600. 

36. Cal.—People v. Martinez, 160 P. 
868, 31 C.A. 413. 

37. Ark.—Jenkins v. State, 198 S. 
W. 877, 131 Ark. 312. 

Idaho.—Corpus Juris Secundum 

quoted in State v. Bock, 328 F.2d 
1065, 1072, 80 Idaho 296. 

38. W.Va.—State v. Sheppard, 39 S. 

E. 676, 49 W.Va. 582. 

Remark held inadmissible where 

made on day previous to assault, 
and not constituting either part of 
the res gestae or an admission of 
guilt. 

Ala.—Davis v. State, 106 So. 874, 21 
Ala.App. 231. 

39. U.S.—Wolstein v. TJ. S., C.C.A. 
Minn., 80 F.2d 779. 

Paris! v. U. S. f C.C.A.N.Y., 279 

F. 253. 

Ala.—Morris v. State, 142 So. 685, 
25 Ala.App. 175—Owens v. State, 
99 So. 774, 19 Ala-App. 621. 

Ark.—Stroud v. State, 268 S.W. 852, 
167 Ark. 505. 

Cal.—People v. Smith, 88 P.2d 682, 
13 C.2d 223. 

Ill.—People v. Griswold, 92 N.E.2d 
91, 405 Ill. 533—People v. New- 
some, 125 N.E. 735, 291 Ill. 11. 
Iowa.—State v. Detloff, 205 N.Wr 
534, 201 Iowa 159. 


Drunkenness not established 

Ill.—People v. Dogoda, 137 N.E.2d 
386, 9 Ill. 198. 

33.5 Ala.—Roberts v. State, 63 So. 

2d 584, 258 Ala. 534. 

33.10 Minn.—State v. Anderson, 7S 
N.W.2d 320, 247 Minn. 469. 

33.15 Cal.—People v. Amaya, 251 P. 
2 d 324, 40 C.2d 70. 

Ill.—People v. Davis, 107 N.E.2d 607, 
412 Ill. 391. 

33.20 Ala.—Parsons v. State, 25 So. 
2d 44, 32 AlaApp. 266. 

33.25 D.C.—Morton v. U. S., 147 F. 
2d 28, 79 U.S.App.D.C. 329, certio¬ 
rari denied 65 S.Ct. 1015, 324 U.S. 
875, 89 L.Ed. 1428. 

La.—State v. Smith, 28 So.2d 487, 
210 La. 891. 

Pact that aocused was in state of 
shook and grief at time admissions 
against interest were made was not 
sufficient to require that they not 
be received in evidence. 

Kan.—State v. Stewart, 296 P.2d 
1071, 179 Kan. 445. 

33.30 Ga.—Smith v. State, 108 S.E. 
2d 688, 215 Ga. 51. 

33.35 U.S.—U. S. v. Sferas, CA.I11., 
210 F.2d 69, certiorari denied Skal- 
ly v. U. S., 74 S.Ct. 630, 347 U.S. 
935, 98 L.Ed. 1086. 

34. N.Y.—People v. Michor, 235 N. 
Y.S. 386, 226 App.Div. 569. 
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of time. 40 

Confidential statements . A probation officer 
does not have such a relationship with one under 
his charge that communications received by him are 
confidential. 40 - 5 Although an accident report may be 
privileged, a statement made by accused at the time 
of the filing of the report is admissible. 40 - 10 

b. Independent Sufficiency; Corroboration 

As a general rule, an extrajudicial admission or state¬ 
ment by the accused Is not of Itself sufficient to support 
a conviction and must be corroborated. 


22A C.J.S. 

An extrajudicial admission against interest by one 
charged with crime is to be received and considered 
with caution. 41 As a general rule, as discussed infra 
§ 916, the extrajudicial admissions or declarations of 
accused are insufficient of themselves to establish the 
corpus delicti and evidence aliunde such admissions 
and statements is required in order to establish the 
crime. It follows that in the absence of a statute to 
the contrary, 42 it is generally held that an extra¬ 
judicial admission or incriminating statement is not 
sufficient of itself to support a conviction, 42 unless 


Mass.—Commonwealth v. Wood, 19 
N.E.2d 320, 302 Mass. 265. 

Minn.—State v. Friend, 191 N.W. 
926, 154 Minn. 428. 

Mo.—State v. Fish, 50 S.W.2d 1020- 
State v. Lorton, 274 S.W. 383- 
State v. Craft, 253 S.W. 224, 299 
Mo. 332—State v. Hayes, 249 S.W. 
49. 

State v. Sheppard, App., 294 S. 
W. 121. 

N.C.—State v. Hoffman, 154 S.E. 314, 
199 N.C. 328. 

Pa.—Commonwealth v. Jones, 97 Pa. 
Super. 417. 

Tex.—Spears v. State, 17 S.W.2d 809, 
112 Tex.Cr. 506—Boggus v. State, 
13 S.W.2d 109, 111 Tex.Cr. 400— 
Mears v. State, 281 S.W. 553, 103 
Tex.Cr. 493—Reynolds v. State, 
274 S.W. 974, 101 Tex.Cr. 192- 
Brown v. State, 270 S.W. 179, 99 
Tex.Cr. 441. 

16 C.J. p 628 note 85—25 C.J. p 646 
note 9—36 C.J. p 893 note 44, p 
894 note 48, p 898 note 12, p 917 
note 3. 

Solicitation to join in orime 

A witness may testify to a state¬ 
ment made by accused which 
amounted to a solicitation to join 
him in stealing cattle in the way 
in which the stolen cattle were tak¬ 
en. 

La.—State v. Marceaux, 24 So. 611, 

' 50 La.Ann. 1137. 

I 

40. Ala.—Lackner v. State, 72 So. 

506, 15 Ala.App. 31. 

Mass.—Commonwealth v. Corkery, 
56 N.E. 711, 175 Mass. 460. 

Mich.—Hamilton v. People, 29 Mich. 
173. 

Discretion 

Question whether declarations and 
threats of an accused are so remote 
in time as to lack probative effect 
is one resting largely, if not entire¬ 
ly, In the discretion of the trial 
court. 

Wis.—State v. Barber, 179 N.W. 798, 
172 Wis. 542. 

Dapse of time held not to make ad¬ 
missions too remote 
<1) Two years. 

S.D.—State v. Korth, 162 N.W. 144, 
38 S.D. 539, reversed on other 
grounds 164 N.W. 93, 39 S.D. 365. 


(2) Fifteen months. 

Wis.—State v. Barber, 179 N.W. 798, 
172 Wis. 542. 

(3) Six months.— 

Cal.—People v. Neal, 218 P.2d 556, 
97 C.A.2d 668. 

40.5 Cal.—People v. Curry, 218 P.2d 
153, 97 C.A.2d 537. 

40.10 Cal.—People v. Misner, 285 P. 
2d 938, 134 C.A.2d 377. 

41. See infra subdivision d of this 
section. 

42. Disorderly conduot 

A conviction under the disorderly 
conduct statute may be based on un¬ 
supported admissions in accused’s 
testimony, since the disorderly con¬ 
duct statute provides that an unsup¬ 
ported confession is sufficient to jus¬ 
tify a conviction. 

N.Y.—People v. Erickson, 13 N.Y.S. 
2d 997, 171 Misc. 937. 

43. U.S.—Wyatt v. U. S., C.A.Ala., 

263 F.2d 304, affirmed 80 S.Ct. 901, 
362 U.S. 525, 4 L.Ed.2d 931—Kelly 
v. U. S., C.A.C 0 I 0 ., 246 F.2d 864— 
Gulotta v. U. S., C.C.A.M 0 ., 113 F. 
2d 683—Martin v. U. S., C.C.ANeb., 

264 F. 950—Gordnier v. U. S., C.C.A. 
Cal., 261 F. 910. 

Ala.—Reynolds v. State, 4 So.2d 201, 
30 AlaApp. 256. 

Ariz.—State v. Romo, 185 P.2d 757, 
66 Ariz. 174. 

Ark.—Hickerson v. State, 118 S.W. 

2d 671, 196 Ark. 497. 

Cal.—People v. Rupp, 260 P.2d 1, 41 
C.2d 371—People v. Cullen, 234 P. 
2d 1, 37 C.2d 614. 

People v. Bernstein, 340 P.2d 
299, 171 C.A.2d 279—People v. Wil¬ 
liams, 311 P.2d 117, 151 C.A.2d 173, 
certiorari denied Williams v. Peo¬ 
ple of State of California, 78 S.Ct. 
547, 355 U.S. 961, 2 L.Ed.2d 535— 
People v. Hassen, 301 P.2d 80, 144 
C.A.2d 334—People v. Raze, 205 P. 
2d 1062, 91 C.A.2d 918—People v. 
Rodarte, 241 P. 406, 74 C.A. 636— 
People v. De Martini, 194 P. 506, 

50 C.A. 109. 

Fla.—Alexander v. State, App., 107 
So.2d 261. 

Ga.—Jefferies v. State, 88 S.E.2d 713, 
92 Ga.App. 483. 

Idaho.—State v. Wilson, 9 P.2d 497, 

51 Idaho 659. 


Ill.—People v. Mowry, 126 N.E. 2 d 
683, 6 IU.2d 132—People v. La Co¬ 
co, 94 N.E.2d 178, 406 Ill. 303, cer¬ 
tiorari denied 71 S.Ct. 348, 340 U 
S. 918, 95 L.Ed. 663—People v! 
Hobbs, 79 N.E.2d 202 , 400 Ill. 143-1 
People v. Nitti, 143 N.E. 448, 312 
Ill. 73. 

Iowa.—State v. Norman, 180 NW 
151, 190 Iowa 472. 

Kan.—State v. Cardwell, 135 P. 697, 
90 Kan. 606, L.R.A.1916B 745. 

Ky.—Emody v. Commonwealth, 43 s. 
W.2d 41, 240 Ky. 780—Williams v! 
Commonwealth, 207 S.W. 447 182 
Ky. 711. 

Md.—Vincent v. State, 151 A.2d 898 
220 Md. 232. 

Mont.—State v. Smith, 211 P. 208, 65 
Mont. 458—State v. Stevens, 199 
P. 256, 60 Mont. 390—State v. 

Guie, 186 P. 329, 56 Mont. 485. 
Neb.—Olney v. State, 100 N.W.2d 
838, 169 Neb. 717—Vanderheiden v. 
State, 57 N.W.2d 761, 156 Neb. 735 
—Reyes v. State, 38 N.W.2d 539, 
151 Neb. 636—Wilshusen v. State, 
31 N.W.2d 544, 149 Neb. 594— 
Whomble v. State, 10 N.W.2d 627, 
143 Neb. 667—Limmerick v. State, 
234 N.W. 98, 120 Neb. 558. 

Nev.—State v. Behiter, 29 P.2d 1000, 
55 Nev. 236. 

N.Y.—People v. Steinmetz, 148 N.E. 
597, 240 N.Y. 411. 

People v. Aparo, 140 N.Y.S.2d 
542, 285 App.Div. 1171—People v. 
Nentarz, 266 N.Y.S. 757, 239 App. 
Div. 109. 

People v. Santiago, 79 N.Y.S.2d 
139, 192 Misc. 72—People v. Cram¬ 
er, 247 N.Y.S. 821, 139 Misc. 545. 
Okl.—Pettigrew v. State, Cr., 346 P. 
2d 957—Glascow v. State, Cr., 328 
P.2d 185—Brown v. State, Cr., 274 
P.2d 779—Redinger v. State, 267 
P.2d 175, 97 Okl.Cr. 377—Leeks v. 
State, 245 P.2d 764, 95 Okl.Cr. 326 
—Fischer v. State, 242 P.2d 463, 
95 Okl.Cr. 189—Bond v. State, 210 
P.2d 784, 90 Okl.Cr. 110—Osborne 
v. State, 194 P.2d 176, 86 Okl.Cr. 
259. 

Pa.—Commonwealth v. Manuszak, 38 
A.2d 355, 155 Pa.Super. 309. 

Commonwealth v. Priore, Quar. 
Sess., 33 Berks Co. 215. 

Tex.—Blackstone v. State, 225 S.W. 
2d 184, 154 Tex.Cr. 62. 
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it is also a part of the res gestae. 44 A statement of 
accused which is an element of the crime is not 
within the rules limiting the admissibility or suffi¬ 
ciency of admissions to prove the corpus delicti. 44 - 2 
Moreover, some courts take the view that an extra¬ 
judicial admission may of itself be sufficient to sup¬ 
port a conviction. 44 - 4 

The rule that an extrajudicial admission or in¬ 
criminating statement is not, of itself, sufficient to 
support a conviction is sometimes formulated as 
a requirement that an admission or incriminating 
statement be corroborated. 44 - 6 There is authority 
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that an admission is sufficiently corroborated where 
it leads to the discovery of the stolen property or 
some other material fact. 44 - 8 

It is now established as the federal rule that while 
an admission or statement by accused prior to the 
commission of the crime need not be corroborated 
to support a conviction, 44 - 10 and the same rule has 
been said to apply to admissions made during the 
course of the crime, 44 * 12 an extrajudicial admission 
or statement made after the commission of the crime 
must be corroborated, 44 - 14 except perhaps, where the 
special circumstances under which the admission was 


Wash.—State v. Bestolas, 283 P. 687, 
155 Wash. 212. 

Wyo.—Konopisos v. State, 185 P. 355, 
26 Wyo. 350. 

16 C.J. p 628 note 3. 

Confession as insufficient to support 
conviction see infra § 839. 

Particular statement held insuffi¬ 
cient to warrant conviction. 

Ky.—Daugherty v. Commonwealth, 
168 S.W.2d 664, 293 Ky. 147. 

44. Cal.—People v. Newman, 227 P. 

2d 470, 102 C.A.2d 302. 

Iowa.— Corpus Juris Secundum quot¬ 
ed in State v. Saltzman, 44 N.W.2d 
24, 28, 241 Iowa 1373. 

Tex.—Majors v. State, 273 S.W. 267, 
100 Tex.Cr. 304. 

Tree of inherent weakness of admis¬ 
sion* and confessions 

Evidence of res gestae exclama¬ 
tions and statements of accused, be¬ 
ing free from the inherent weak¬ 
nesses of extrajudicial confessions 
or admissions, may be sufficient to 
supply the proof of corpus delicti 
other than extrajudicial confession 
required by statute to warrant con¬ 
viction, even though such evidence 
comes indirectly from lips of ac¬ 
cused. 

Iowa.—State v. Saltzman, 44 N.W.2d 
24, 241 Iowa 1373. 

44.2 U.S.—Buford v. U. S., C.A.Cal., 
272 F.2d 483. 

Cal.—People v. Scott, App., 1 Cal. 
Rptr. 600—People v. Raze, 205 P. 
2d 1062, 91 C.A.2d 918. 

Mich.—People v. Lay, 57 N.W.2d 453, 
336 Mich. 77. 

Ohio.—State v. Moore, App., 150 N. 
E.2d 323, appeal dismissed 153 N. 
E.2d 675, 168 Ohio St. 270, certio¬ 
rari denied Moore v. Ohio, 79 S.Ct. 
724, 359 U.S. 944, 3 L.Ed.2d 678. 

Statement relevant without regard to 
its veracity 

Rule requiring corroboration ap¬ 
plies only to those statements which 
are relevant because they admit 
guilt, and not where statement is 
relevant by reason of its utterance, 
regardless of its veracity. 

Cal.—People v. Fratiano, 282 P.2d 
1002, 132 C.A.2d 610. 


44.4 Mass.—Commonwealth v. Ma¬ 
chado, 162 N.E.2d 71—Common¬ 
wealth v. Kimball, 73 N.E.2d 468, 
321 Mass. 290. 

Form of evidence 
An admission, standing alone, may 
not contain enough to sustain a ver¬ 
dict, but that Is because the facts 
stated in the admission, or those 
justly to be inferred from it, are not 
sufficient to make out a case, not 
because such facts are put before 
jury in form of an admission. 

Mass.—Commonwealth v. Valcourt, 
133 N.E.2d 217, 333 Mass. 706. 

44.6 Cal.—People v. Cuevas, 2S0 P. 

2d 831, 131 C.A.2d 393. 

Tex.—Washburn v. State, Cr., 318 S. 
W.2d 627, certiorari denied Wash¬ 
burn v. Texas, 79 S.Ct. 876, 359 U. 
S. 965, 3 L.Ed.2d 834. 

Corroboration in every respect is 
not required. 

N.J.—State v. Cooper, 92 A.2d 786, 
10 N.J. 532. 

Slight corroborative evidence of 
extrajudicial admissions tending to 
prove commission of offense charg¬ 
ed is sufficient to support conviction. 
Idaho.—State v. Wilson, 9 P.2d 497, 
51 Idaho 659. 

Admission held sufficiently corrobo¬ 
rated 

Colo.—Leick v. People, 322 P.2d 674, 
136 Colo. 535, certiorari denied 
Leick v. People of State of Col¬ 
orado, 78 S.Ct. 1363, 357 U.S. 922, 
2 L.Ed.2d 1366. 

44.8 Miss.—Daniel v. State, 54 So.2d 
272, 212 Miss. 223—Garrard v. 

State, 50 Miss. 147. 

44.10 U.S.—Warszower v. U. S., N. 
Y., 61 S.Ct. 603, 312 U.S. 342, 85 
L.Ed. 876. 

Bryson v. U. S., C.A.Cal., 238 F. 
2d 667, rehearing denied 243 F.2d 
837, certiorari denied 78 S.Ct. 20, 
355 U.S. 817, 2 L.Ed.2d 34, rehear¬ 
ing denied 78 S.Ct. 138, 355 U.S. 
879, 2 L.Ed.2d 110—Smith v. U. S., 
C.A.Mo., 236 F.2d 260, certiorari 
denied 77 S.Ct. 148, 352 U.S. 909, 
1 L.Ed.2d 118, rehearing denied 77 
S.Ct. 1280, 353 U.S. 989, 1 L.Ed.2d 
1147 —iva Ikuko Toguri D’Aqulno 
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v. U. S., C.A.Cal., 192 F.2d 338, cer¬ 
tiorari denied 72 S.Ct. 772, 343 U. 
S. 935, 96 L.Ed. 1343, rehearing de¬ 
nied 72 S.Ct. 1053, 343 U.S. 958, 96 
L.Ed. 1358, rehearing denied 73 S. 
Ct. 786, 345 U.S. 931, 97 L.Ed. 1361 
and rehearing denied, C.A., 203 F. 
2d 390—U. S. v. Potson, C.A.I11., 
171 F.2d 495—Zuziak v. U. S., C. 
C.A.Cal., 119 F.2d 140. 

U. S. v. Anzalone, D.C.Pa., 100 
F.Supp. 987, reversed on other 
grounds, C.A., 197 F.2d 714. 

Reason for rule 

Admissions made prior to crime 
need not be corroborated, since they 
contain none of the inherent weak¬ 
nesses of confessions or admissions 
after the fact. 

U.S.—'Warszower v. U. S., N.Y., 61 S. 
Ct. 603, 312 U.S. 342, 85 L.Ed. 876. 

Zuziak v. U. S., C.C.A.Cal., 119 
F.2d 140. 

Sufficient to support finding 

Uncorroborated admission before 
fact is sufficient of itself to support 
finding of fact admitted. 

U.S.—Warszower v. U. S., N.Y., 61 S. 
Ct. 603, 312 U.S. 342, 85 L.Ed. 876. 

44.12 U.S.—Buford v. U. S., C.A.Cal., 

272 F.2d 483—U. S. v. Stromberg, 
C.A.N.Y., 268 F.2d 256, certiorari 
denied Lessa v. U. S., 80 S.Ct. 119, 
361 U.S. 863, 4 L.Ed.2d 102, Puco v. 
U. S., 80 S.Ct. 119, 361 U.S. 863, 4 
L.Ed.2d 102, Stromberg v. U. S., 80 
S.Ct. 123, 361 U.S. 863, 4 L.Ed.2d 
102, Teitelbaum v. U. S., 80 S.Ct. 
123, 361 U.S. 863, 4 L.Ed.2d 102, 
Mirra v. U. S., 80 S.Ct. 124, 361 U. 
S. 863, 4 L.Ed.2d 102, Maimone v. 
U. S., 80 S.Ct. 124, 361 U.S. 863, 4 
L.Ed.2d 102, Behrman v. U. S., 80 
S.Ct. 124, 361 U.S. 863; 4 L.Ed.2d 
102, and De Saverio v. U. S. f 80 S. 
Ct. 130, 361 U.S. 868, 4 L.Ed.2d 108 
—U. S. v. Molzahn, C.C.A.Conn„ 
135 F.2d 92, certiorari denied Mol¬ 
zahn v. U. S., 63 S.Ct. 1440, 319 U. 
S. 774, 87 L.Ed. 1721. 

44.14 U.S.—Smith v. U. S., Mass., 75 
S.Ct. 194, 348 U.S. 147, 99 L.Ed. 
192—Opper v. U. S., Ohio, 75 S.Ct. 
158, 348 U.S. 84, 99 L.Ed. 101, 45 
A.L.R.2d 1308. 
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made, provide grounds for a strong inference of re¬ 
liability. 44 - 16 An admission made to an official 
charged with investigating the possibility of wrong¬ 
doing must be corroborated. 44 - 18 

Where the admission or statement embraces an 
element vital to the government’s case, it must be 
corroborated; 44 - 20 corroboration is required for all 
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elements of the offense established by admissions 
alone. 44 - 22 The requirement of corroboration ex¬ 
tends to exculpatory statements. 44 - 24 

The corroboration may consist of substantial in¬ 
dependent evidence which tends to establish the 
trustworthiness of the statement or admission, 44 *26 
in which case the evidence need not be sufficient to 


U. S. v. Alker, C.A.Pa. f 260 F.2d 
135, certiorari denied 79 S.Ct. 579, 
359 U.S. 906, 3 L.Ed.2d 571, rehear¬ 
ing denied 79 S.Ct. 732, 359 U.S. 
950, 3 L.Ed.2d 683—Kelly v. U. S., 
C.A.C 0 I 0 ., 246 F.2d 864—Lyons v. 
U. S., C.A.Ga., 237 F.2d 718—U. S. 
v. Nystrom, C.A.Pa., 237 F.2d 218— 
Braswell v. U. S., C.A.Okl., 224 
F.2d 706, certiorari denied 76 S.Ct. 
86, 350 U.S. 845, 100 L.Ed. 752. 
D.C.—Brinker v. District of Colum¬ 
bia, Mun.App., 122 A.2d 768. 

Same character as confessions 

An accused person’s extrajudicial 
admissions, of essential facts or ele¬ 
ments of crime, if made after com¬ 
mission of the crime, are of same 
character as confessions and corrob¬ 
oration should be required. 

U.S.—Opper v. U. S., Ohio, 75 S.Ct. 
158, 348 U.S. 84, 99 L.Ed. 101. 

Admissions by attorney 

Where, in prosecution for willfully 
and knowingly attempting to defeat 
and evade income taxes, admissions 
made by accused through his attor¬ 
ney were not corroborated by inde¬ 
pendent evidence, such admissions 
should have been stricken and ac¬ 
quittal granted regardless of wheth¬ 
er the admissions were properly ad¬ 
missible as the only evidence of 
likely source. 

U.S.—Massei v. U. S., C.A.Mass., 241 
F.2d 895, affirmed 78 S.Ct. 495, 355 
U.S. 595, 2 L.Ed.2d 517. 

44.16 U.S.—Smith v. U. S., Mass., 75 
S.Ct. 194, 348 U.S. 147, 99 L.Ed. 
192. 

U. S. v. Alker, C.A.Pa., 260 F.2d 
135, certiorari denied Alker v. U. 

S., 79 S.Ct. 579, 359 U.S. 906, 3 L. 
Bd.2d 571, rehearing denied 79 S. 
Ct. 732, 359 U.S. 950, 3 L.Ed.2d 683. 

Xt is policy that rule serves that 
is paramount in determining need 
for corroboration. 

U.S.—U. S. v. Alker, C.A.Pa., 260 F. 
2d 135, certiorari denied Alker v. 
U. S., 79 S.Ct. 579, 359 U.S. 906, 

3 L.Ed.2d 571, rehearing denied 79 
S.Ct. 732, 359 U.S. 950, 3 L.Ed.2d 
683. 

Ignorance of fact that purchaser was 
government agent 

Statement by accused charged 
with illegal purchase and sale of 
heroin, made to narcotics officers at 
time accused did not know that of¬ 
ficers were government agents, was 
not an admission coming within pro¬ 


tection of rule concerning extrajudi¬ 
cial admissions or confessions. 
U.S.—'U. S. v. Winston, C.A.Ill., 222 
F.2d 323. 

Financial statements 

(1) In prosecution for willful eva¬ 
sion of income tax, declarations of 
accused to credit reporting agency 
and bank were admissible without 
corroboration and constituted best 
evidence under general principle that 
a man’s own acts, conduct, and dec¬ 
larations which were voluntary are 
always admissible in evidence 
against him. 

U.S.—Epstein v. U. S., C.A.Tenn., 246 
F.2d 563, certiorari denied 78 S.Ct. 
116, 355 U.S. 868, 2 L.Ed.2d 74. 

(2) It was not intended to exclude 
from the doctrine requiring corrobo¬ 
ration statements made before the 
fact to a party in a nonofficial ca¬ 
pacity. For example, it would be 
manifestly unfair to permit unveri¬ 
fied financial statements submitted 
at the request of a merchant to sus¬ 
tain independently the burden of tax 
understatement. 

U.S.—U. S. v. Alker, C.A.Pa., 260 F. 
2d 135, 144, certiorari denied Alker 
v. U. S., 79 S.Ct. 579, 359 U.S. 906, 
3 L.Ed.2d 571, rehearing denied 79 
S.Ct. 732, 359 U.S. 950, 3 L.Ed.2d 
683. 

44.18 U.S.—Smith v. U. S., Mass., 75 

S.Ct. 194, 348 U.S. 147, 99 L.Ed. 
192—Calderon v. U. S., C.A.Ariz., 
75 S.Ct. 186, 348 U.S. 160, 99 L.Ed. 
202 . 

U. S. v. Alker, C.A.Pa., 260 F.2d 
135, certiorari denied Alker v. U. 

S., 79 S.Ct. 579, 359 U.S. 906, 3 L. 
Ed.2d 571, rehearing denied 79 S. 
Ct. 732, 359 U.S. 950, 3 L.Ed.2d 683 
—Canton v. U. S., C.A.Minn., 226 
F.2d 313, certiorari denied 76 S.Ct. 
433, 350 U.S. 965, 100 L.Ed. 838— 
U. S. v. Chapman, C.C.A.I11., 168 
F.2d 997, certiorari denied 69 S.Ct. 
82, 335 U.S. 853, 93 L.Ed. 401. 

44.20 U.S.—Smith v. U. S., Mass., 
75 S.Ct. 194, 348 U.S. 147, 99 L.Ed. 
192—Opper v. U. S., Ohio, 75 S.Ct. 
158, 348 U.S. 84, 99 L.Ed. 101. 

U. S. v. Alker, C.A.Pa., 260 F.2d 
135, certiorari denied Alker v. U. 

S., 79 S.Ct. 579, 359 U.S. 906, 3 L. 
Ed.2d 571, rehearing denied 79 S. 
Ct. 732, 359 U.S. 950, 3 L.Ed.2d 683 
—Kelly v. U. S., C.A.C 0 I 0 ., 246 F. 
2d 864—Braswell v. U. S., C.A.Okl., 
224 F.2d 706, certiorari denied 76 
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S.Ct. 86, 350 U.S. 845, 100 LEd 
752. 

D.C.—McKnight v. District of Colum¬ 
bia, Mun.App., 141 A.2d 922. 

Element of crime or subsidiary faot 

In determining whether admission 
must be corroborated in criminal 
prosecution, practical relation of the 
admission to government’s case, 
rather than its theoretical relation 
to definition of the offense, is the 
crucial test; admission, which form¬ 
ed cornerstone of government’s the¬ 
ory of guilt, required corroboration, 
whether statement was considered 
admission of one of the formal ele¬ 
ments of the crime or of fact sub¬ 
sidiary to proof of such elements. 
U.S.—Smith v. U. S., Mass., 75 S.Ct. 
194, 348 U.S. 147, 99 L.Ed. 192. 

44.22 U.S.—Smith v. U. S., supra. 

Braswell v. U. S., C.A.Okl., 224 
F.2d 706, certiorari denied 76 S.Ct. 
86, 350 U.S. 845, 100 L.Ed. 752- 
Banks v. U. S., C.A.Minn., 223 F.2d 
884, certiorari denied 76 S.Ct. 472, 
350 U.S. 986, 100 L.Ed. 853. 

D.C.—Blackmone v. U. S., Mun.App., 
151 A.2d 191—Brinker v. District 
of Columbia, Mun.App., 122 A.2d 
768. 

44.24 U.S.—Opper v. U. S., Ohio, 75 
S.Ct. 158, 348 U.S. 84, 99 L.Ed. 101. 

Kelly v. U. S., C.A.C 0 I 0 ., 246 F. 
2d 864—Braswell v. U. S., C.A.Okl., 
224 F.2d 706, certiorari denied 76 
S.Ct. 86, 350 U.S. 845, 100 L.Ed. 
752. 

“Exculpatory statements,” that is, 
statements which tend to explain ac¬ 
tions on theory of innocence, are not 
an exception to rule that an accused 
person’s extrajudicial, post facto ad¬ 
missions of essential facts or ele¬ 
ments of crime must be corroborat¬ 
ed. 

U.S.—Opper v. U. S., Ohio, 75 S.Ct. 
158, 348 U.S. 84, 99 L.Ed. 101. 

44-26 U.S.—Smith v. U. S., Mass., 

75 S.Ct. 194, 348 U.S. 147, 99 L.Ed. 
192—U. S. v. Calderon, Ariz., 75 S. 
Ct. 186, 348 U.S. 160, 99 L.Ed. 202 
—Opper v. U. S., Ohio, 75 S.Ct. 158, 
348 U.S. 84, 99 L.Ed. 101. 

U. S. v. Alker, C.A.Pa., 260 F.2d 
135, certiorari denied 79 S.Ct. 579, 
359 U.S. 906, 3 L.Ed.2d 571, rehear¬ 
ing denied 79 S.Ct. 732, 359 U.S. 
950, 3 L.Ed.2d 683—Kelly v. U. S., 
C.A.Colo., 246 F.2d 864—Bryson v. 
U. s., C.A.Cal., 238 F.2d 657, re¬ 
hearing denied 243 F.2d 837, cer- 
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establish the corpus delicti independently of the I of evidence which is sufficient independent of the 
admission , 44 * 28 or the corroboration may consist | admission to establish the crime . 44 * 30 All of the ele- 


tiorari dsnlsd 78 S.Ct. 20, 355 XT.S. 
817, 2 L.Ed.2d 34, rehearing denied 
78 S.Ct. 138, 355 U.S. 879, 2 L.Ed. 
2d 110—Zacher v. U. S., C.A.Mo., 
227 F.2d 219, certiorari denied 76 
S.Ct. 542, 350 U.S. 993, 100 L.Ed. 
858—Braswell v. U. S., C.A.Okl., 
224 F.2d 706, certiorari denied 76 
S.Ct. 86, 350 U.S. 845, 100 L.Ed. 
752—Banks v. U. S., C.A.Minn., 223 
F.2d 884, certiorari denied 76 S.Ct. 
472, 350 U.S. 986, 100 L.Ed. 853— 
Warring v. U. S., C.A.Md., 222 F. 
2d 906, certiorari denied 76 S.Ct. 
102, 350 U.S. 861, 100 L.Ed. 764— 
Herman v. U. S., C.A/Va., 220 F.2d 
219, certiorari denied 76 S.Ct. 444, 
350 U.S. 971, 100 L.Ed. 843. 

U. S. v. Bready, D.C.Mass., 168 
F.Supp. 847. 

D.C.—Blackmone v. U. S., Mun.App., 
151 A.2d 191—McKnight v. Dis¬ 
trict of Columbia, Mun.App., 141 
A.2d 922—McG-ilton v. U. S., Mun. 
App.;' 140 A.2d 190—Brinker v. Dis¬ 
trict of Columbia, Mun.App., 122 
A.2d 768. 

Degree of proof 

It is enough if the independent evi¬ 
dence supports the facts admitted 
sufficiently to justify a jury infer¬ 
ence of their truth. 

U.S.—Smith v. U. S., Mass., 75 S.Ct. 
194, 348 U.S. 147, 99 L.Ed. 192— 
Opper v. U. S., Ohio, 75 S.Ct. 158, 
348 U.S. 84, 99 L.Ed. 101. 

Kelly v. U. S., C.A.C 0 I 0 ., 246 F. 
2d 864—Zacher v. U. S., C.A.M 0 ., 
227 F.2d 219, certiorari denied 76 
S.Ct. 542, 350 U.S. 993, 100 L.Ed. 
858—Braswell v. U. S., C.A.Okl., 
224 F.2d 706, certiorari denied 76 
S.Ct. 86, 350 U.S. 845, 100 L.Ed. 
752. 

D.C.—Blackmone v. U. S., Mun.App., 
151 A.2d 191—Brinker v. District 
of Columbia, Mun.App., 122 A.2d 
768—McKnight v. District of Co¬ 
lumbia, MunApp., 141 A.2d 922. 

Corroborative evidence held sufficient 

U.S.—Smith v. U. S., Mass., 75 S.Ct. 
194, 348 U.S. 147, 99 L.Ed. 192— 
Opper v. U. S., Ohio, 75 S.Ct. 158, 
348 U.S. 84, 99 L.Ed. 101. 

U. S. v. Frank, C.A.Pa., 245 F.2d 
284, certiorari denied Frank v. U. 

S., 78 S.Ct. 25, 355 U.S. 819, 2 L. 
Ed.2d 35—Bryson v. U. S., C.A. 
Cal., 238 F.2d 657, rehearing denied 
243 F.2d 837, certiorari denied 78 
S.Ct. 20, 355 U.S. 817, 2 L.Ed.2d 34, 
rehearing denied 78 S.Ct. 138, 355 
U.S. 879, 2 L.Ed.2d 110—Ryno v. 
U. S., C.A.Cal., 232 F.2d 581—Bras¬ 
well v. U. S., C.A.Okl., 224 F.2d 
706, certiorari denied 76 S.Ct. 86, 
350 U.S. 845, 100 L.Ed. 752—Banks 
v. U. S., C.A.Minn., 223 F.2d 884, 
certiorari denied 76 S.Ct. 472, 350 
U.S. 986, 100 L.Ed. 853—U. S. v. 
Winston, C.A.I11., 222 F.2d 323— 


Vloutis v. U. S., C.A.La., 219 F.2d 
782—U. S. v. Chapman, C.C.A.I11., 

168 F.2d 997, certiorari denied 69 
S.Ct. 82, 335 U.S. 853, 93 L.Ed. 401 
—U. S. v. Kertess, C.C.A.2, 139 F. 

2d 923, certiorari denied Kertess v. 

U. S., 64 S.Ct. 847, four cases, 321 
U.S. 795, 88 L.Ed. 1084. 

U. S. v. Bready, D.C.Mass., 168 F. 
Supp. 847. 

D.C.—Blackmone v. U. S., Mun.App., 

151 A.2d 191—Sanderson v. U. S., 
Mun.App., 125 A.2d 70—Brinker v. 
District of Columbia, Mun.App., 

122 A.2d 768. 

Corroborative evidence held insuffi¬ 
cient 

U.S.—Kelly v. U. S., C.A.Colo., 246 F. 

2d 864—Massei v. U. S., C.A.Mass., 
241 F.2d 895, affirmed 78 S.Ct. 495, 
355 U.S. 595, 2 L.Ed.2d 517—San- 
dez v. U. S., C.A.Cal., 239 F.2d 239, 
rehearing denied 245 F.2d 712. 
Receipt of graft 

In prosecution for income tax eva¬ 
sion, evidence of unexplained net 
worth increases does not either bol¬ 
ster admissions of receipt of graft 
nor establish such element of the 
crime independent of the admissions; 
government had to present evidence 
of actual graft-taking or opportun¬ 
ity therefor to establish element of 
likely source independent of admis¬ 
sions of graft-taking. 

U.S.—Massei v. U. S., C.A.Mass., 241 
F.2d 895, affirmed 78 S.Ct. 495, 355 
U.S. 595, 2 L.Ed.2d 517. 

44.28 U.S.—Smith v. U. S., Mass., 

75 S.Ct. 194, 348 U.S. 147, 99 L.Ed. 
192 —Opper v. U. S., Ohio, 75 S.Ct. 
158, 348 U.S. 84, 99 L.Ed. 101. 

U. S. v. Alker, C.A.Pa., 260 F.2d 
135, certiorari denied Alker v. U. 
S., 79 S.Ct. 579, 359 U.S. 906, 3 L. 
Ed.2d 571, rehearing denied 79 S. 
Ct. 732, 359 U.S. 950, 3 L.Ed.2d 683 
—Kelly v. U. S., C.A.Colo., 246 F. 
2d 864—Bryson v. U. S., C.A.Cal., 
238 F.2d 657, rehearing denied 243 
F.2d 837, certiorari denied 78 S.Ct. 
20, 355 U.S. 817, 2 L.Ed.2d 34, re¬ 
hearing denied 78 S.Ct. 138, 355 U. 

S. 879, 2 L.Ed.2d 110—U. S. v. Ny- 
strom, C.A.Pa., 237 F.2d 21S— 
Zacher v. U. S., C.A.M 0 ., 227 F.2d 
219, certiorari denied 76 S.Ct. 542, 
350 U.S. 993, 100 L.Ed. 858—Bras¬ 
well v. U. S., C.A.Okl., 224 F.2d 
706, certiorari denied 76 S.Ct. 86, 
350 U.S. 845, 100 L.Ed. 752—Banks 
v. U. S., C.A.Minn„ 223 F.2d 884, 
certiorari denied 76 S.Ct. 472, 350 
U.S. 986, 100 L.Ed. 853—Warring 
v. U. S., OA.Md., 222 F.2d 906, cer¬ 
tiorari denied 76 S.Ct. 102, 350 U. 
S. 861, 100 L.Ed. 764—Herman v. 
U. S., C.A.Va., 220 F.2d 219. Cer¬ 
tiorari denied 76 S.Ct. 444, 350 U. 
S. 971, 100 L.Ed. 843—McFee v. U. 1 
s!, C.A.Idaho, 206 F.2d 872, vacated! 
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on other grounds 75 S.Ct. 311, 348 
U.S. 905, 99 L.Ed. 710—Davena v. 
U. S. f C.A.Cal„ 198 F.2d 230, certio¬ 
rari denied 73 S.Ct. 168, 344 U.S. 
878, 97 L.Ed. 680—Chevillard v. U. 

S., C.C.A.Cal., 155 F.2d 929. 

U. S. v. Bready, D.C.Mass., 168 F. 
Supp. 847. 

D.C.—Inman v. U. S., 243 F.2d 256, 
100 U.S.App.D.C. 150, certiorari de¬ 
nied 79 S.Ct. 132, 358 U.S. 888, 3 
L.Ed.2d 116. 

Blackmone v. U. S., Mun.App., 
151 A.2d 191—McKnight v. Dis¬ 
trict of Columbia, Mun.App., 141 
A.2d 922—Brinker v. District of 
Columbia, Mun.App., 122 A.2d 768. 

Possession, of stolen, goods, short¬ 
ly after theft, and attempts to sell 
them, were sufficient corroboration 
of admission of receipt of goods 
with knowledge that they were sto¬ 
len; a person’s unexplained posses¬ 
sion of goods known by him to have 
been stolen is a forceful circum¬ 
stance supporting his admissions of 
receipt of goods to such extent as 
to justify jury in concluding that 
admissions were true. 

D.C.—Inman v. U. S., 243 F.2d 256, 
100 U.S.App.D.C. 150, certiorari de¬ 
nied 79 S.Ct. 132, 358 U.S. 888, 3 
L.Ed.2d 116. 

Prior view to contrary 
U.S.—Pines v. U. S., C.C.A.Iowa, 123 
F.2d 825. 

D.C.—Forte v. U. S., 94 F.2d 236, 68 
App.D.C. Ill, 127 A.L.R. 1120. 

44,30 U.S.—Smith v. U. S., Mass., 
75 S.Ct. 194, 348 U.S. 147, 99 L.Ed. 
192—Opper v. U. S., Ohio, 75 S.Ct. 
158, 348 U.S. 84, 99 L.Ed. 101. 

U. S. v. Alker, C.A.Pa., 260 F.2d 
135, certiorari denied, 79 S.Ct. 579, 
359 U.S. 906, 3 L.Ed.2d 571, rehear¬ 
ing denied 79 S.Ct. 732, 359 U.S. 
950, 3 L.Ed.2d 683—U. S. v. Echel- 
es, C.A.Ill., 222 F.2d 144, certiorari 
denied 76 S.Ct. 58, 350 U.S. 828, 
100 L.Ed. 739, rehearing denied 76 
S.Ct. 176, 350 U.S. 905, 100 L.Ed. 
795—U. S. v. Bender, C.A.I11., 218 
F.2d 869, certiorari denied 75 S.Ct. 
660, 349 U.S. 920, 99 L.Ed. 1253— 
Spriggs v. U. S., C.A.Ariz., 198 F. 
2 ( 3 , 782—Henry v. U. S., C.A.Ha- 
waii, 186 F.2d 521, certiorari de¬ 
nied 71 S.Ct. 735, 341 U.S. 915, 95 
L.Ed. 1350—U. S. v. Potson, C.A. 

111., 171 F.2d 495—Colt v. U. S., C. 
C.A.Fla„ 160 F.2d 650—Gulotta v. 
U. S., C.C.A.MO., 113 F.2d 683. 

U. S. v. Ansani, D.C.U1., 138 F. 
Supp. 454, affirmed, C.A., 240 F.2d 
216, certiorari denied Milner v. U. 

5., 77 S.Ct. 813, 353 U.S. 936, 1 L. 
Ed.2d 759, rehearing denied 77 S. 
Ct. 1055, 853 U.S. 978, 1 L.Ed.2d 
1139 —U. S. v. Schneiderman, D.C. 
Cal., 106 F.Supp. 892. 
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ments of the offense must be established by inde¬ 
pendent evidence or by corroborated admissions. 44 - 32 

Corroboration may be supplied by circumstantial 
as well as by direct evidence. 44 * 34 The corrobora¬ 
tion need not appear in the prosecution’s case where 
it appears in the evidence presented by accused. 44 * 36 
The requirement of corroboration does not apply 
unless the statement is one by accused. 44 * 38 

c. Order of Proof 

It is generally held necessary to establish the corpus 
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delicti before the admissions or Incriminating statements 
of the accused may be considered, but this is usually 
regarded as a matter of order of proof within the dls 
cretlon of the trial court, and error, If any, 1$ cured by 
the subsequent proof of the corpus delicti. 

Although there is authority to the contrary, 44 -50 
it is frequently stated that it is necessary to establish 
the corpus delicti before the admissions or incrim¬ 
inating statements of accused may be considered, 4 5 
unless the evidence of the corpus delicti and of ac¬ 
cused’s statements is so blended that separate pres- 


Degree of proof 

(1) In criminal prosecution, evi¬ 
dence corroborative of accused's ad¬ 
missions need not prove the offense 
beyond reasonable doubt or by a pre¬ 
ponderance, but it is sufficient if it 
constitutes substantial independent 
evidence that offense has been com¬ 
mitted and the evidence as a whole 
proves beyond reasonable doubt that 
accused is guilty. 

U.S.—Smith v. U. S., Mass., 76 S.Ct. 
194, 348 U.S. 147, 99 L.Ed. 192— 
Opper v. U. S., Ohio, 75 S.Ct. 158, 
348 U.S. 84, 99 L.Ed. 101. 

Olender v. U. S., C.A.Cal., 237 
F.2d 859, certiorari denied 77 S.Ct. 
382, 352 U.S. 982, 1 L.Ed.2d 365, re¬ 
hearing denied 77 S.Ct. 1280, 353 
U. S. 989, 1 L.Ed.2d 1147—Zacher 
v. U. S., C.A.Mo., 227 F.2d 219, cer¬ 
tiorari denied 76 S.Ct. 542, 350 U. 
S. 993, 100 L.Ed. 858—Banks v. U. 

S., C.A.Minn., 223 F.2d 884, cer¬ 
tiorari denied 76 S.Ct. 472, 350 U. 
S. 986, 100 L.Ed. 853—U. S. v. 
Markman, C.A.N.T., 193 F.2d 574— 
Gulotta v. U. S., C.C.A.Mo., 113 F. 
2d 683. 

U. S. v. Ansani, D.C.I11., 138 F. 
Supp. 454, affirmed, C.A., 240 F.2d 
216, certiorari denied Milner v. U. 

S., 77 S.Ct. 813, 353 U.S. 936, 1 L. 
Ed.2d 759, rehearing denied 77 S. 
Ct. 1055, 353 U.S. 978, 1 L.Ed.2d 
1139. 

D.Ci—Brinker v. District of Colum¬ 
bia, Mun.App., 122 A.2d 768. 

(2) In prosecution for federal in¬ 
come tax evasion under net worth 
method of proof, financial history of 
accused and his business during 
prosecution years, showing increase 
in visible assets in excess of de¬ 
clared Income, provided sufficient in¬ 
dependent evidence of crime of tax 
evasion to corroborate his extrajudi¬ 
cial statements concerning amount 
of cash on hand at beginning of pe¬ 
riod covered by indictment. 

U.S.—U. S. v. Calderon, Ariz., 75 S. 
Ct. 186, 348 U.S. 160, 99 L.Ed. 202. 

Corroboration held sufficient 

U.S.—'Wyatt v. U. S., C.A.Ala., 263 
F.2d 304, affirmed 70 S.Ct. 901, 362 
U.S. 525, 4 L.Ed.2d 931—U. S. v. 
Carminati, C.A.N.Y., 247 F.2d 640, 
certiorari denied, Carminati v. U. 


S., 78 S.Ct. 150, 355 U.S. 883, 2 L. 
Ed.2d 113, and Galgano v. U. S., 
78 S.Ct. 150, 355 U.S. 883, 2 L.Ed. 
2d 113—Percifleld v. U. S., C.A. 
Nev., 241 F.2d 225—Lyons v. U. S., 
C.A.Ga., 237 F.2d 718—Banks v. U. 

S., C.A.Minn., 223 F.2d 884, certio¬ 
rari denied 76 S.Ct. 472, 350 U.S. 
986, 100 L.Ed. 853—McFee v. U. S., 
C.A.Idaho, 206 F.2d 872, certiorari 
denied 74 S.Ct. 528, 347 U.S. 927, 
98 L.Ed. 1079, vacated on other 
grounds 74 S.Ct. 862, 347 U.S. 1007, 
98 L.Ed. 1132, and 75 S.Ct. 311, 348 
U.S. 905, 99 L.Ed. 710—Bell v. U. 

S., C.A.Md., 185 F.2d 302, certio¬ 
rari denied 71 S.Ct. 492, 340 U.S. 
930, 95 L.Ed. 671—Vogt v. U. S., 
C.C.A.Tex., 156 F.2d 308. 
Corroboration held Insuffcient 
U.S.—Pines v. U. S., C.C.A.Iowa, 123 
F.2d 825. 

44.32 U.S.—Smith v. U. S., Mass., 75 
S.Ct. 194, 348 U.S. 147, 99 L.Ed. 
192—Opper v. U. S., Ohio, 75 S.Ct. 
158, 348 U.S. 84, 99 L.Ed. 101. 

Zacher v. U. S., C.A.Mo., 227 F. 
2d 219, certiorari denied 76 S.Ct. 
542, 350 U.S. 993, 100 L.Ed. 858- 
Banks v. U. S., C.A.Minn., 223 F.2d 
884, certiorari denied 46 S.Ct. 472, 
350 U.S. 986, 100 L.Ed. 853. 

44.34 D.C.—McKnight v. District of 
Columbia, Mun.App., 141 A.2d 922 
—Brinker v. District of Columbia, 
Mun.App., 122 A.2d 768. 

44.30 U.S.—'U. S. v. Calderon, Ariz., 

75 S.Ct. 186, 348 U.S. 160, 99 L.Ed. 

202 . 

D.C.—Brinker v. District of Colum¬ 
bia, Mun.App., 122 A.2d 768. 

44.33 U.S.—'U. S. v. Alker, C.A.Pa., 
260 F.2d 135, certiorari denied Al¬ 
ker v. U. S., 79 S.Ct. 579, 359 U.S. 
906, 3 L.Ed.2d 571, rehearing de¬ 
nied 79 S.Ct. 732, 359 U.S. 950, 3 
L.Ed.2d 683. 

Checks paid to accused 
In prosecution for income tax eva¬ 
sion, canceled checks for fees pay¬ 
able to accused were not admissions 
required to be independently sub¬ 
stantiated in order to be admissible. 
U.S.—U. S. v. Alker, C.A.Pa., 260 F. 
2d 135, certiorari denied Alker v. 
U. S„ 79 S.Ct. 579, 359 U.S. 906, 3 
L.Ed.2d 571, rehearing denied 79 S. 
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Ct. 732, 359 U.S, 950, 3 L.Ed 2d 
683. 

44.50 Miss.—Cazalas v. State, 86 So 
2d 497, 227 Miss. 546. 

S.C.—State v. Edwards, 175 S.E. 277 
173 S.C. 161. 

Wis.—Till v. State, 111 N.W. 1109 
132 Wis. 242. 

45 . Ala.—KozlowskI v. State, 27 So. 
2d 811, 32 Ala.App. 453, certiorari 
denied 27 So.2d 818, 248 Ala. 304— 
Reynolds v. State, 4 So.2d 201, 30 
Ala.App. 256—McCullers v. State, 
123 So. 179, 23 Ala.App. 256. 

Cal.—People v. Miller, 236 P.2d 137 
37 C.2d 801. 

People v. Misquez, 313 P.2d 206, 
152 C.A.2d 471—People v. Malouf, 
287 P.2d 834, 135 C.A.2d 697—In re 
Flodstrom, 277 P.2d 101, 134 C.A. 
2d 871, proceeding dismissed 288 P. 
2d 859, 45 C.2d 307—Hall v. Supe¬ 
rior Court in and for Sacramento 
County, 262 P.2d 351, 120 C.A.2d 
844—People v. Coppla, 224 P.2d 
828, 100 C.A.2d 766—People v. 

Raze, 205 P.2d 1062, 91 C.A.2d 918 
—People v. Grimes, 205 P.2d 416, 
91 C.A.2d 629—People v. Schuber, 
163 P.2d 498, 71 C.A.2d 773—Ex 
parte Schuber, 156 P.2d 944, 68 C. 
A.2d 424—People v. Davis, 117 P. 
2d 917, 47 C.A.2d 331—People v. 
Newman, 99 P.2d 1067, 37 C.A.2d 
627—People v. Carter, 52 P.2d 294, 
10 C.A.2d 387—People v. Moreno, 
295 P. 50, 111 C.A. 52—People v. 
Locurto, 275 P. 462, 97 C.A. 186- 
People v. Clensey, 274 P. 1018, 97 
C.A. 71—People v. Ray, 267 P. 593, 

91 C.A. 7S1—People v. Reed, 268. 
P. 463, 84 C.A. 685—People v. De 
Martini, 194 P. 506, 50 C.A. 109. 

Fla.—Jefferson v. Sweat, 76 So,2d 1 
494—Lopez v. State, 66 So.2d 807. 
Me.—State v. McPhee, 115 A.2d 498, 
151 Me. 62—State v. Carleton, 92 
A.2d 327, 148 Me. 237. 

Mich.—People v. Lay, 57 N.W.2d 463, 
336 Mich. 77. 

Mo.—State v. Cooper, 214 S.W.2d 19, 
358 Mo. 269— Corpus Juris Secun¬ 
dum cited in State v. Gorden, 204 S. 
W.2d 713, 715, 356 Mo. 1010— Cor¬ 
pus Juris Secundum cited in State 
v. Cooper, 214 S.W.2d 19, 21, 358- 
Mo. 269. 

Ohio.—State v. Curry, 109 N.E.2d 298* 

92 Ohio App. 1, 
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entation is not practicable, 45 * 5 Moreover, in ac¬ 
cordance with the general rule as to the order of 
proof, discussed infra § 1045 et seq, it is generally, 
held that the order of proof in this matter rests in 
the discretion of the trial court, 45 * 10 and that the 
error, if any, in receiving such evidence before the 
existence .of the corpus delicti has been established 
is cured, in the absence of a showing of prejudice, 
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if the corpus delicti is subsequently proved. 46 

While the corpus delicti need not be established 
by proof of the character required to support a con¬ 
viction before the extrajudicial admission of accused 
may be received and considered, 46 * 5 the authorities 
are not in harmony as to the degree of proof re¬ 
quired. 46 * 10 One view is that it is sufficient if there 


Okl.—Limbird v. State, Cr„ 340 P.2d 
946. 

Pa.—Commonwealth v. Turza, 16 A.2d 
401, 340 Pa. 128. 

Commonwealth v. Ferguson, 56 
A.2d 360, 162 Pa.Super. 199—Com¬ 
monwealth v. Amato, 24 A.2d 681, 
148 Pa.Super. 151. 

Commonwealth v. Coleman, 56 
Pa.Dist. & Co. 170, 62 Montg.Co. 
96. 

Commonwealth v. Shanabrook, 
Quar.Sess., 62 York Leg.Rec. 165. 
Utah.—State v. Jessup, 100 P.2d 969, 
98 Utah 482. 

All of the independent evidence of 
corpus delicti need not come first in 
order of proof. 

Mo.—State v. Skibiski, 150 S.W. 1038, 
245 Mo. 459. 

City of St. Louis v. Simon, App., 
223 S.W.2d 864. 

Testimony by accused 

Proof of corpus delicti as founda¬ 
tion for introduction of extra-judicial 
confession or admission of accused 
may consist of testimony at the trial 
by accused himself. 

Cal.—People v. Smith, 164 P.2d 857, 
72 C.A.2d Supp. 875. 

Grime, but not accused’s connection 
with it, must be shown to render his 
admissions admissible. 

Cal.—People v. Mehaffey, 197 P.2d 
12, 32 C.2d 635, certiorari denied 
69 S.Ct. 399, 335 U.S. 900, 93 L.Ed. 
435. 

People v. Whitsett, 325 P.2d 629, 
160 C.A.2d 652—People v. Cole, 322 
P.2d 29, 158 C.A.2d 183—People v. 
Walters, 306 P.2d 606, 148 C.A.2d 
426. 

Mo.—State v. Hardy, 276 S.W.2d 90, 
365 Mo. 107—State v. Saussele, 265 
S.W.2d 290. 

Pa.—Commonwealth v. Turza, 16 A. 
2d 401, 340 Pa. 128. 

Commonwealth v. Coleman, 56 
Pa.Dist. & Co. 170, 62 Montg.Co. 
96. 

Hot necessarily by accused 

Rule excludes inculpatory admis¬ 
sions in the absence of evidence tend¬ 
ing to establish the corpus delicti; 
not of the commission of the crime 
by accused necessarily, but by some 
criminal agency. 

Ala.—Simmons v. State, 81 So. 137, 
16 Ala.App. 645. 

45.5 Ala.—Kozlowski v. State, 27 So. 
2d 811, 32 Ala.App. 453, certiorari 
denied 27 So.2d 818, 248 Ala. 304. 
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45.10 U.S.—Adolfson v. U. S., C.C.A. 
Cal., 159 F.2d 883, certiorari denied 
67 S.Ct. 1307, 331 U.S. 818, 91 L.Ed. 
1836. 

Cal.—People v. Wade, 348 P.2d 116, 1 
Cal.Rptr. 683—People v. Cullen, 234 
P.2d 1, 37 C.2d 614. 

People v. Taylor, 344 P.2d 837, 
174 C.A.2d 448—People v. Kot, 339 
P.2d 899, 171 C.A.2d 9—People v. 
Proctor, 337 P.2d 93, 169 C.A.2d 269 
—People v. Leon, 329 P.2d 996, 163 
C.A.2d 791—People v. Williams, 311 
P.2d 117, 151 C.A.2d 173, certiorari 
denied Williams v. People of State 
of California, 78 S.Ct. 547, 365 U.S. 
961, 2 L.Ed.2d 535—People v. Rupp, 
260 P.2d 1, 41 C.A.2d 371—People 
v. Crozier, 258 P.2d 1029, 119 C.A. 
2d 204—People v. Stuart, 254 P.2d 
583, 116 C.A.2d 820—People v. Lo¬ 
pez, 209 P.2d 439, 93 C.A.2d 664— 
People v. Cucco, 193 P.2d 86, 85 
C.A.2d 448—People v. Housman, 112 
P.2d 944, 44 C.A.2d 619, certiorari 
denied Housman v. People of State 
of California, 62 S.Ct. 114, 314 U. 
S. 660, 86 L.Ed. 529. 

D.C.—Matz v. U. S., 158 F.2d 190, 81 
U.S.App.D.C. 326. 

Brinker v. District of Columbia, 
Mun.App., 122 A.2d 768. 

Mich.—People v. Porter, 257 N.W. 
705, 269 Mich. 284. 

Mo.—State v. Rohman, 261 S.W.2d 69 
—State v. Hannon, 204 S.W.2d 915. 
Pa.—Commonwealth v. Croyle, 8 
Chest.Co. 339. 

46. U.S.—Sultan v. U. S., C.A.Fla., 
249 F.2d 385. 

Cal.—People v. Scott, App., 1 Cal. 
Rptr. 600—People v. Proctor, 337 
P.2d 93, 169 C.A.2d 269—People v. 
Williams, 311 P.2d 117, 151 C.A.2d 
173, certiorari denied Williams v. 
People of State of California, 78 S. 
Ct. 547, 355 U.S. S61, 2 L.Ed.2d 535. 
Neb.—Olney v. State, 100 N.W.2d 838, 
169 Neb. 717. 

Pa.—Commonwealth v. Ferguson, 56 
A.2d 360, 162 Pa.Super. 199. 

Commonwealth v. Pasklngs, 8 
Chest.Co. 382. 

Utah.—State v. Olson, 287 P. 181, 75 
Utah 583. 

46.5 Cal.—People v. Cullen, 234 P.2d 
1, 37 C.2d 614. 

People v. Johnson, 315 P.2d 468, 
153 C.A.2d 870—People v. Misquez, 
313 P.2d 206, 152 C.A.2d 471—Peo¬ 
ple v. Selby, 301 P.2d 290, 144 C.A. 
2d 483—People v. Hassen, 301 P.2d 

1041 


80, 144 C.A.2d 334—People v. Ma- 
louf, 287 P.2d 834, 135 C.A.2d 697— 
People v. Paps, 269 P.2d 932, 125 
C.A.2d 28—People v. Gibson, 210 P. 
2d 747, 94 C.A.2d 468—People v. 
Fierro, 136 P.2d 94, 58 C.A2d 215. 

Ill.—People v. Falkenberg, 126 N.E.2d 
408, 5 Ill.App.2d 578. 

Proof beyond a reasonable doubt is 
not required 

Cal.—People v. Smith, App., 1 Cal. 
Rptr. 661. 

46.10 Evidence held sufficient proof 

of corpus delicti so as to warrant 

proof and consideration of accused's 

admissions. 

U.S.—Himmelfarb v. U. S., C.A.Cal., 
175 F.2d 924, certiorari denied 70 S. 
Ct. 103, 338 U.S. 860, 94 L.Ed. 627, 
and Ormont v. U. S., 70 S.Ct. 103, 
338 U.S. 860, 94 L.Ed. 527— Auer¬ 
bach v. U. S., C.C.A.Tenn., 136 F.2d 
882—Hancey v. U. S., C.C.A.Utah, 
108 F.2d 835—Dunlap v. U. S., C.C. 
A.I11., 70 F.2d 35, certiorari denied 
54 S.Ct. 863, 292 U.S. 653, 78 L.Ed. 
1502. 

Ala.—McCullars v. State, 94 So. 55, 
208 Ala. 182. 

Connell v. State, 105 So.2d 695, 39 
Ala.App. 531, certiorari denied 105 
So.2d 700, 268 Ala. 692—Troup v. 
State, 26 So.2d 611, 32 Ala.App. 309, 
motion granted 26 So.2d 622, 248 
Ala. 143—Warren v. State, 25 So.2d 
51, 32 Ala.App. 273. 

Ariz.—State v. Romo, 185 P.2d 757, 
66 Ariz. 174. 

Cal.—People v. Wade, 348 P.2d 116, 1 
Cal.Rptr. 683—People v. Amaya, 
251 P.2d 324, 40 C.2d 70—People v. 
Mehaffey, 197 P.2d 12, 32 C.2d 635, 
certiorari denied 69 S.Ct. 399, 335 
U.S. 900, 93 L.Ed. 435—People v. 
Ives, 110 P.2d 408, 17 C.2d 459. 

People v. Cartier, 339 P.2d 172, 
170 C.A.2d 613—People v. Mack, 
338 P.2d 25, 169 C.A.2d 825—Peo¬ 
ple v. Proctor, 337 P.2d 93, 169 C. 
A.2d 269—People v. Dunn, 330 P.2d 
481, 164 C.A.2d 335—People v. Bos¬ 
ton, 330 P.2d 81, 164 C.A.2d 66- 
People v. Whitsett, 325 P.2d 529, 
160 C.A.2d 652—People v. Ogg, 323 
P.2d 117, 159 C.A.2d 38—People v. 
Cole, 322 P.2d 29, 158 C.A.2d 183- 
People v. Misquez, 313 P.2d 206, 
152 C.A.2d 471—People v. Race, 
312 P.2d 322, 151 C.A.2d 678—Peo¬ 
ple v. Selby, SOI P.2d 290, 144 C.A. 
2d 483—People v. Hassen, 301 P. 
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is some proof, or prima facie proof, or even slight I ing or a reasonable probability of the corpus delicti 
proof of the corpus delicti; 46 * 16 a prima facie show- [ is all that is required. 46 * 20 Another view is that the 


2d 80, 144 C.A.2d 334—People v. 
Graft, 300 P.2d 837, 144 C.A.2d 199 
—People v. Lawrence, 297 P.2d 
144, 141 C.A.2d 630—People v. 

Goldstein, 289 P.2d 681, 136 C.A.2d 
778—People v. McKibben, 288 P.2d 
633, 136 C.A.2d 479—People v. Ma- 
louf, 287 P.2d 834, 135 C.A.2d 697- 
People v. Rodriguez, 283 P.2d 330, 
133 C.A.2d 49—People v. Rodri¬ 
guez, 282 P.2d 132, 132 C.A.2d 
335—People v. Cuevas, 280 P.2d 
831, 131 C.A.2d 393—People v. Louie 
Gem Hang, 280 P.2d 28, 131 C.A. 
2d 69—People v. McNair, 279 P.2d 
800, 130 C.A.2d 696—People v. Sa¬ 
linas, 277 P.2d 931, 129 C.A.2d 566 
—People v. Fox, 272 P.2d 832, 126 
C.A.2d 560—People v. Mead, 271 P. 
2d 619, 126 C.A.2d 164—People v. 
Paps, 269 P.2d 932, 125 C.A.2d 28- 
People v. Glascock, 268 P.2d 137, 
124 C.A.2d 169—People v. Kinder, 
265 P.2d 24, 122 C.A.2d 457—Peo¬ 
ple v. Hernandez, 262 P.2d 367, 121 
C.A.2d 55—People v. Silva, 260 P.2d 
251, 119 C.A.2d 863—People v. Stu¬ 
art, 254 P.2d 583, 116 C.A.2d 820- 
People v. Pearson, 244 P.2d 35, 111 

O. A.2d 9—People v. Tompkins, 240 

P. 2d 356, 109 C.A.2d 215—People v. 
Cohen, 237 P.2d 301, 107 C.A.2d 334 
—People v. Cohen, 236 P.2d 837, 
107 C.A.2d 243—People v. White, 
224 P.2d 868, 100 C.A.2d 836—Peo¬ 
ple v. Smith, 223 P.2d 82, 100 C.A.2d 
162—People v. Cullen, 221 P.2d 1016, 
99 C.A.2d 468—People v. Gamier, 
213 P.2d 111, 95 C.A.2d 489—Peo¬ 
ple v. Bradford, 213 P.2d 37, 95 C.A. 
2d 372—People v. Gibson, 210 P.2d 
747, 94 C.A.2d 468—People v. Mitch¬ 
ell, 205 P.2d 101, 91 C.A.2d 214- 
People v. Fountain, 204 P.2d 639, 91 
C.A.2d 158—People v. Nanez, 191 P. 
2d 494, 84 C.A.2d 778—People v. 
Sheldon, 189 P.2d 816, 84 C.A.2d 177 
—People v. Holman, 164 P.2d 297, 
72 C.A.2d 75—People v. Cornett, 141 
P,2d 916, 61 C.A.2d 98—People v. 
Koerts, 135 P.2d 614, 58 C.A.2d 9— 
People v. Seymour, 128 P.2d 726, 54 
C.A.2d 266—People v. Roche, 121 P. 
2d 865, 49 C.A.2d 459—People v. 
Kaye, 111 P.2d 679, 43 C.A.2d 802- 
People v. Chan Chaun, 107 P.2d 
455, 41 C.A.2d 586—People v. Yoder, 
106 P.2d 632, 41 C.A.2d 318—Peo¬ 
ple v. Mix, 106 P.2d 21, 41 C.A.2d 
177—People v. Taylor, 104 P.2d 846, 
40 C.A.2d 324—People v. Wiezel, 
104 F.2d 70, 39 C.A.2d 657—People 
v. Dawes, 98 P.2d 787, 37 C.A.2d 
44—People v. Forman, 228 P. 378, 
67 C.A. 693—People v. Alba, 199 P. 
894, 52 C.A. 603. 

People v. Smith, 164 P.2d 857, 72 
C.A.2d Supp. 875. 

Colo.—McKenna v. People, 235 P.2d 
351, 124 Colo. 112. 

D.C.—Sesso v. U. S. f 133 F.2d 381, 77 


TJ.S.App.D.C. 35—Ercoli v. TJ. S., 131 
F.2d 354, 76 U.S.App.D.C. 360—Mur¬ 
ray v. U. S., 288 F. 1008, 53 App. 
D.C. 119, certiorari denied 43 S.Ct. 
703, 262 U.S. 757, 67 L.Ed. 1218. 
Fla.—Smith v. State, 78 So.2d 725. 
Iowa.—State v. Saltzman, 44 N.W.2d 
24, 241 Iowa 1373. 

La.—State v. Campbell, 55 So.2d 238, 
219 La. 1040—State v. Davis, 23 So. 
2d 801, 208 La. 954. 

Me.—State v. Silva, 134 A.2d 628, 
153 Me. 89—State v. Woodworth, 
116 A.2d 778, 151 Me. 229. 

Miss.—Jackson v. State, 89 So.2d 
626, 228 Miss. 604. 

Mo.—State v. Herman, 280 S.W.2d 44 
—State v. Emerson, 1 S.W.2d 109, 
318 Mo. 633. 

City of St. Louis v. Simon, App., 
223 S.W.2d 864—City of St. Louis v. 
Washington, App., 223 S.W.2d 858— 
City of St. Louis v. Ward, App., 
223 S.W.2d 847—City of St. Louis v. 
Gavin, App., 222 S.W.2d 536—State 
v. Page, App., 192 S.W.2d 577. 
Nev.—State v. Teeter, 200 P.2d 657, 
65 Nev. 584. 

Ohio.—City of Columbus v. Turner, 
155 N.E.2d 210, 106 Ohio App. 349, 
affirmed 150 N.E.2d 412, 167 Ohio 
St. 541—City of Columbus v. Glov¬ 
er, 154 N.E.2d 91, 107 Ohio App. 
107. 

State v. Hirsch, 8 Ohio Supp. 128. 
Pa.—Commonwealth v. Turza, 16 A.2d 
401, 340 Pa. 128. 

Commonwealth v. Mattero, 132 A. 
2d 905, 183 Pa.Super. 548—Common¬ 
wealth v. Felgoise, 194 A. 751, 129 
Pa.Super. 74—Commonwealth v. 
Smith, 170 A. 331, 111 Pa.Super. 
363. 

Evidence as to corpus delicti held 
insufficient to warrant reception of 
admissions. 

Me.—State v. McPhee, 115 A.2d 498, 
151 Me. 62—State v. Jones, 108 A. 
2d 261, 150 Me. 242. 

46.15 Cal.—People v. Wade, 348 P.2d 
116, 1 Cal.Rptr. 683—People v. 

Rupp, 260 P.2d 1, 48 C.2d 371—Peo¬ 
ple v. Amaya, 251 P.2d 324, 40 C.2d 
70—People v. Cullen, 234 P.2d 1, 37 
C.2d 614—People v. Corrales, 210 
P.2d 843, 34 C.2d 426—People v. 
Powell, 208 P.2d 974, 34 C.2d 196- 
People v. Mehaffey, 197 P.2d 12, 32 
C.2d 535, certiorari denied 69 S.Ct. 
399, 335 U.S. 900, 93 L.Ed. 435. 

People v. Smith, App., l Cal.Rptr. 
661—People v. Davis, 346 P.2d 248, 
175 C.A.2d 365—People v. Kot, 339 
P.2d 899, 171 C.A.2d 9—People v. 
Proctor, 337 P.2d 93, 169 C.A.2d 269 
—People v. Robertson, 334 P.2d 938, 
167 C.A.2d 571—People v. Misqtuez, 
313 P.2d 206, 152 C.A.2d 471—People 
v. Williams, 311 P.2d 117, 151 C.A. 
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2d 173, certiorari denied Williams 
v. People of State of California, 
78 S.Ct. 547, 355 U.S. 961, 2 L.Ed.2d 
535—People v. Peters, 308 P.2d 42, 
149 C.A.2d 94—People v. Hassen, 
301 P.2d 80, 144 C.A.2d 334—Peo¬ 
ple v. Malouf, 287 P.2d 834, 135 C.A. 
2d 697—People v. Fox, 272 P.2d 832, 
126 C.A.2d 560—People v. Mead, 
271 P.2d 619, 126 C.A.2d 164—Hall 
v. Superior Court in and for Sacra¬ 
mento County, 262 p.2d 351, 120 C. 
A.2d 844—People v. Schivo, 241 P. 
2d 268, 109 C.A.2d 651—People v. 
Proctor, 239 P.2d 697, 108 C.A.2d 
739—People v. White, 224 P.2d 868, 
100 C.A.2d 836—People v. Cullen, 
221 P.2d 1016, 99 C.A.2d 468—People 
v. Griffin, 219 P.2d 519, 98 C.A.2d 1 
—People v. Gamier, 213 P.2d 111, 
95 C.A.2d 489—People v. Bradford, 
213 P.2d 37, 95 C.A.2d 372—People 
v. Gibson, 210 P.2d 747, 94 C.A.2d 
468—People v. Grimes, 205 P.2d 416, 
91 C.A.2d 629—People v. Holman, 
164 P.2d 297, 72 C.A.2d 75—People 
v. Cornett, 141 P.2d 916, 61 C.A.2d 
98—People v. Koerts, 135 P.2d 614, 
58 C.A.2d 9—People v. Roche, 121 
P.2d 865, 49 C.A.2d 459—People v. 
Kaye, 111 P.2d 679, 43 C.A.2d 802- 
People v. Yoder, 106 F.2d 632, 41 
C.A.2d 318—People v. Mix, 106 P.2d 
21, 41 C.A,2d 177—People v. Taylor, 
104 P.2d 846, 40 C.A.2d 324—People 
v. Dawes, 98 P.2d 787, 37 C.A.2d 44 
—People v. Kay, 94 P.2d 361, 34 
C.A.2d 691—People v. Wilcoxin, 231 
P. 377, 69 C.A. 267. 

People v. Smith, 164 P.2d 8 57, 
72 C.A.2d Supp. 875. 

Full proof of corpus delicti is not 
required. 

Cal.—People v. Cullen, 234 P.2d 1, 
37 C.2d 614. 

People v. Williams, 311 P.2d 117, 
151 C.A.2d 173, certiorari denied 
Williams v. People of State of 
California, 78 S.Ct. 547, 355 U.S. 
961, 2 L.Ed.2d 535—People v. 

Grimes, 205 P.2d 416, 91 C.A.2d 
629. 

Circumstantial evidence 

Rule that admissions of an ac¬ 
cused are inadmissible until corpus 
delicti is proved does not require that 
elements of body of crime be proved 
beyond a reasonable doubt or by di¬ 
rect or positive evidence, but corpus 
delicti may be proved by circumstanc¬ 
es shown in evidence, by inferences 
drawn from proved facts, and by 
slight or prima facie proof. 

Cal.—People v. Dawes, 98 P.2d 787 , 
37 C.A.2d 44. 

46.20 Ala.—Cornell v. State, 105 So. 
2d 695, 39 Ala.App. 531, certiorari 
denied 105 So.2d 700, 268 Ala. 692. 
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independent evidence of the corpus delicti must be 
sufficient to create a substantial belief that a crime 
was committed before the admissions of accused 
become admissible. 46 - 25 On the other hand, it has 
been held that a prima facie showing of the corpus 
delicti need not be made and that it is sufficient if 
there is evidence tending to prove some material ele¬ 
ment of the offense charged. 46 - 8 ® 

The degree of the crime need not be shown before 
accused’s admissions are received; if the corpus 
delicti is proved, admissions and incriminating state¬ 
ments are admissible to establish the degree of the 


crime. 46 - 35 

d. Weight and Effect 

While extrajudicial admissions and statements by the 
accused are received and considered with caution, such 
evidence may be sufficient, together with other evidence, 
to sustain a conviction. 

While an extrajudicial admission or incriminating 
statement by one charged with crime is to be re¬ 
ceived and considered with caution, 46 - 50 such evi¬ 
dence is a circumstance to be considered by the jury 
in connection with other facts in passing on the guilt 
of accused, 47 and all reasonable inferences may be 


46.25 He.—State v. McPhee, 115 A. 
2d 498, 151 Me. 62—State v. Jones, 
108 A.2d 261, 160 Me. 242—State v. 
Carleton, 92 A.2d 327, 148 Me. 237. 

46.30 Ohio.—City of Columbus v. 
Turner, 155 N.E.2d 210, 106 Ohio 
App. 349, affirmed 150 N.E.2d 412, 
167 Ohio St. 541—City of Columbus 
v. Glover, 154 N.E.2d 91, 107 Ohio 
App. 107—State v. Curry, 109 N.E. 
2d 298, 92 Ohio App. 1. 

46.35 Cal.—People v. Cooper, 349 P. 
2d 964, 3 Cal.Rptr. 148—People v. 
Miller, 236 P.2d 137, 37 C.2d 801. 

People v. Price, 1 Cal.Rptr. 57, 
175 C.A.2d 857—People v. Cole, 322 
P.2d 29, 158 C.A.2d 183—People v. 
Jennings, 322 P.2d 19, 158 C.A.2d 
159—People v. Sheeley, 311 P.2d 
883, 151 C.A.2d 611—People v. Wil¬ 
liams, 311 P.2d 117, 151 C.A.2d 173, 
certiorari denied Williams v. People 
of State of California, 78 S.Ct. 547, 
365 U.S. 961, 2 L.Ed.2d 535. 

46.50 U.S.—Sandez v. U. S., C.A.Cal., 
239 F.2d 239, rehearing denied 245 
F.2d 712—Gulotta V. U. S., C.C.A. 
Mo., 113 F.2d 683. 

U. S. v. Bridges, D.C.Cal., 133 F. 
Supp. 638—U. S. v. Schneiderman, 
D.C.Cal., 106 F.Supp. 906. 

Cal.—People v. Bernstein, 340 P.2d 
299, 171 C.A.2d 279—People v. Ed¬ 
dy, 268 P.2d 47, 123 C.A.2d 826. 

Ill.—People v. Christocakos, 192 N.E. 
677, 357 Ill. 599—People v. Gibbs, 
181 N.E. 628, 349 Ill. 83. 

Mont.—State v. Stevens, 199 P. 256, 
60 Mont. 390. 

Neb.—Corpus Juris Secundum cited 
in Whomble v. State, 10 N.W.2d 627, 
630, 143 Neb. 667. 

N.T.—People v. Wachtel, 244 N.T.S. 
462, 137 Misc. 205. 

Okl.—Corpus Juris Secundum cited In 
Jones v. State, 141 P.2d 109, 114, 77 
Okl.Cr. 285. 

Or.—State v. Bouse, 264 F.2d 800, 199 
Or. 676. 

Wash.—State v. McKenzie, 49 P.2d 
1115, 184 Wash. 32. 

16 C.J. p. 628 note 2. 


Buie applies in trial courty but not on 
appeal 

Cal.—People v. Eddy, 268 P.2d 47, 123 
C.A.2d 826—People v. Holman, 164 
P.2d 297, 72 C.A.2d 75. 

There are Inherent weaknesses in 
testimony of a witness as to admis¬ 
sions made to him by one accused, 
such as faulty memory, and the dan¬ 
ger of error in understanding and 
repetition, and, therefore, such tes¬ 
timony should be received with cau¬ 
tion. 

N.J.—State v. Kociolek, 129 A.2d 417, 
23 N.J. 400. 

Possibility of error 
Iowa—State v. Fletcher, 68 N.W.2d 
99, 246 Iowa 452. 

Ohio.—City of Columbus v. Hohman, 
App., 144 N.E.2d 296. 

To be of independent probative 
value, an alleged oral admission of 
guilt should be complete in itself if 
it is to estabish the facts for which 
it is offered, and it is not to be im¬ 
plemented by suspicion or conjecture 
or by piling inference on inference. 
Pa.—Commonwealth v. Turner, 133 
A.2d 187, 389 Pa. 239. 

Statement held not neoessarily ad¬ 
mission of guilt 

Ill.—People v. Nitti, 143 N.E. 448, 
312 Ill. 73. 

Deliberately made and precisely iden¬ 
tified 

Evidence afforded by accused’s ad¬ 
missions is satisfactorily evidence 
of his guilt only when admissions are 
deliberately made and precisely iden¬ 
tified. 

Ill.—People v. Hobbs, 79 N.E.2d 202, 
400 Ill. 143—People v. Christocakos, 
192 N.E. 677, 357 Ill. 599. 

Uncorroborated testimony of ac¬ 
complice may be sufficient, under 
statute, to prove admission. 

Ga.—Loomis v. State, 51 S.E.2d 13, 
78 Ga.App. 153. 

Evidence held sufficient to estab¬ 
lish making of admission. 

Cal.—People v. Eddy, 268 P.2d 47, 
123 C.A.2d 826. 

47. Ala.—Leverett v. State, 93 So. 
347, 18 Ala.App. 578. 
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Ark.—Hammonds v. State, 245 S.W. 
180, 158 Ark. 641. 

Cal.—People v. Selby, 245 P. 426, 
198 C. 426. 

People v. Johnson, 234 P.2d 116, 
105 C.A.2d 478—People v. Gilbert, 
260 P. 558, 86 C.A. 8. 

Fla.—Cross v. State, 119 So. 380, 96 
Fla. 768—Autrey v. State, 114 So. 
224, 94 Fla. 229. 

Ga.—Porter v. State, 155 S.E. 509, 42 
Ga.App. 22. 

Ky.—Sanders v. Commonwealth, 298 
S.W. 688, 221 Ky. 268. 

Mass.—Commonwealth v. Miller, 8 
N.E.2d 603, 297 Mass. 285. 

Mich.—People v. Maher, 196 N.W. 
970, 226 Mich. 69. 

Mo.—State v. McCleave, 256 S.W. 814 
—State v. Snow, 238 S.W. 1069, 293 
Mo. 143. 

N.T.—People v. Burgess, 155 N.E. 
745, 244 N.T. 472. 

S.D.—State v. Estes, 207 N.W. 160, 
49 S.D. 364. 

Tex.—Rowe v. State, 276 S.W. 907, 
101 Tex.Cr. 635—Cadle v. State, 
235 S.W. 894, 90 Tex.Cr. 464. 
Utah.—State v. Martin, 300 P. 1034, 
78 Utah 23. 

Wis.—Hansen v. State, 205 N.W. 813, 
188 Wis. 266. 

16 C.J. p 628 note 4—36 C.J. p 917 
note 3. 

Admissions of fact by accused or his 
counsel in open court as dispens¬ 
ing with necessity for proof see 
infra § 1028. 

Independent sufficiency and require- 
ment of corroboration see supra 
§ 730 b. 

Substantiation of other evidence 

(1) Admissions and statements of 
accused may be used to sustain other 
evidence. 

Kan.—State v. Netherton, 3 P.2d 495, 
133 Kan. 685. 

Ky.—Cardwell v. Commonwealth, 33 
S.W.2d 695, 236 Ky. 676. 

(2) Admissions as corroborative 
evidence of testimony of accomplices 
see infra § 812. 

Where corpus delicti otherwise es¬ 
tablished 

Pa.—Commonwealth v. Smith, 170 A. 
331, 111 Pa.Super. 363. 



§ 730 CRIMINAL LAW 

drawn therefrom; 48 but no greater effect may be 
given such an admission than that naturally arising 
from the words used. 49 

Matters not an essential element of the corpus 
delicti of the crime may be established by admis¬ 
sions. 50 Thus, where the corpus delicti is proved 
by other evidence, the commission of the crime by 
accused may be proved by his admission alone; 50 * 5 
and accused’s admissions may be sufficient to war- 
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rant a finding of the requisite criminal intent. 50 -* 0 
Unimpeached voluntary admissions by one accused of 
crime with respect to a material fact in issue are 
strong evidence of the truth of what they purport 
to say. 51 An admission by accused, when supported 
by other evidence, may, of course, be sufficient to 
sustain a conviction. 52 

A statement which is in terms exculpatory may 
warrant an inference of guilt. 52 - 5 It has been held 


48 . TJ.S.—U. S. v. LIndsly, D.C.La., 
7 F.2d 247, reversed on other 
grounds, C.C.A., Lindsly v. TJ. S., 
12 F.2d 771. 

Ill.—People v. Mowry, 126 N.E. 2d 683, 
6 I11.2d 132. 

N.J.—State v. Gawronski, 74 A.2d 624, 
9 N.J.Super. 61. 

Tex.—Jones v. State, 264 S.W.2d 106, 
159 Tex.Cr. 399. 

49. U.S.—U. S. v. Bonner, D.C.Pa., 
285 F. 393. 

Cal.—People v. Hartwell, 176 P. 21, 37 
C.A. 799. 

Ga.—Floyd v. State, 186 S.E. 556, 
182 Ga. 549. 

Ill.—People v. Christocakos, 192 N.E. 
677, 357 Ill. 599. 

Mich.—People v. Humphrey, 160 N. 

W. 445, 194 Mich. 10. 

Mo.—State v. Ross, 300 S.W. 717. 
N.Y.—People v. Grushkin, 291 N.Y.S. 
922, 161 Misc. 38. 

Or.—State v. Moss, 188 P. 702, 95 Or. 
616. 

Statement as consistent with inno¬ 
cence as with guilt 

Colo.—Lombardi v. People, 236 P.2d 
113, 124 Colo. 284. 

Intoxication 

In prosecution for killing pedes¬ 
trian with automobile while driving 
under influence of intoxicating liquor 
and for failing to stop at scene of 
accident and give assistance, ac¬ 
cused’s alleged statement that he was 
so drunk at time of accident that he 
did not know what had happened was 
no admission that his automobile had 
struck pedestrian and did not relieve 
the state of burden of proving that 
accused’s automobile killed pedestri¬ 
an. 

Wis.—State v. Miller, 19 N.W.2d 271, 
247 Wis. 339. 

Admission, of corpus delicti was not 
an admission that accused was the 
person who committed the crime. 

Ind.—Hawkins v. State, 37 N.E.2d 79, 
219 Ind. 116. 

50 . U.S.—Hodges v. TJ. S., C.C.A. 
Okl., 35 F.2d 594, modified on other 
grounds 36 F.2d 356. 

Cal.—People v. La Rue, 216 P. 627, 62 
C.A. 276. 

Ky.—Thacker v. Commonwealth, 294 
S.W. 491, 219 Ky. 789. 

Me.—State v. Yerecker, 126 A. 827, 
124 Me. 178. 


Mo.—State v. Gooch, 285 S.W. 474, 
314 Mo. 646—State v. Flowers, 278 
S.W. 1040, 311 Mo. 510. 

Okl.—McGill v. State, 185 P. 530, 16 
Okl.Cr. 657. 

Admissions insufficient to establish 
corpus delicti see Infra § 916(3). 
Independent facts 

Statements, not amounting to a 
confession, freely and voluntarily 
made by accused are admissible as 
proof of independent facts. 

Fla.—Hulst v. State, 166 So. 828, 123 
Fla. 315. 

Identity may be established by ac¬ 
cused's admissions. 

Cal.—People v. Halbert, 248 P. 969, 
78 C.A. 598. 

Iowa.—State v. Sharpshair, 245 N.W. 
350, 215 Iowa 399. 

50.5 Ariz.—State v. Romo, 185 P.2d 
757, 66 Ariz. 174—State v. Benham, 
118 P.2d 91, 58 Ariz. 129. 

Cal.—People v. Treggs, 341 P.2d 347, 
171 C.A.2d 546—People v. Treggs, 
341 P.2d 342, 171 C.A.2d 537—People 
v. Johnson, 303 P.2d 615, 146 C.A.2d 
302—People v. Eddy, 268 P.2d 47, 
123 C.A.2d 826—People v. King, 85 
P.2d 928, 30 C.A.2d 185. 

Mo.—State v. Dupepe, 241 S.W.2d 4. 
Neb.—Wilson v. State, 103 N.W.2d 
258, 170 Neb. 494—Wilshusen v. 
State, 31 N.W.2d 544, 149 Neb. 594. 

50.10 Cal.—People v. Doyle, 328 P.2d 
7, 162 C.A.2d 158. 

Particular admission held insuffi¬ 
cient to permit inference of criminal 
intent. 

Iowa.—State v. Cook, 176 N.W. 674, 

188 Iowa 655. 

51. TJ.S.—Gatti v. U. S., C.C.A., 35 
F.2d 959. 

Wiggins V. U. S., C.C.A.N.Y., 272 
F. 41. 

Wash.—State v. Duncan, 172 P. 915, 
101 Wash. 542. 

52. TJ.S.—Gariepy v. U. S., C.A.Mich., 

189 F.2d 459. 

Ariz.—State v. Romo, 185 P.2d 757, 
66 Ariz. 174. 

Cal.—People v. Louie Gem Hang, 280 
P.2d 28, 131 C.A.2d 69—People v. 
Young, 224 P.2d 46, 100 C.A.2d 488- 
People v. Durazo, 88 P.2d 218, 31 
C.A.2d 559—People v. Melendrez, 77 
P.2d 870, 25 C.A.2d 490—People v. 
Purcell, 70 P.2d 706, 22 C.A.2d 126. 
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Colo.—Leick v. People, 322 P.2d 674, 
136 Colo. 535, certiorari denied 
Leick v. People of State of Colo¬ 
rado, 78 S.Ct. 1363, 357 TJ.S. 922, 2 
L.Ed.2d 1366—King v. People, 3 P. 
223, 7 Colo. 224. 

Fla.—Sherman v. State, 184 So. 843, 
135 Fla. 243. 

Ga.—Futch v. State, 70 S.E.2d 95, 85 
Ga.App. 701—Popham v. State, 131 
S.E. 103, 34 Ga.App. 683. 

Hawaii.—Territory of Hawaii v. Pat¬ 
terson, 38 Hawaii 245. 

Idaho.—State v. Campbell, 219 P.2d 
956, 70 Idaho 408. 

Ill.—People v. Falkenberg, 126 N.E.2d 
408, 5 Ill.App. 578. 

Ind.—Murray v. State, 153 N.E. 773, 
198 Ind. 389. 

Schofield v. State, 165 N.E. 558, 

89 Ind.App. 27. 

Kan.—State v. Cardwell, 135 P. 597, 

90 Kan. 606, L.R.A.1916B, 745. 

Md.—Zerwitz v. State, 109 A.2d 67, 

205 Md. 357. 

Mich.—People v. Lee, 12 N.W.2d 418, 
307 Mich. 743—People v. Campbell, 
4 N.W.2d 51, 301 Mich. 670. 

Mo.—State v. Tripp, 303 S.W.2d 627— 
State v. Saussele, 265 S.W.2d 290. 
Neb.—Fisher v. State, 47 N.W.2d 349, 
154 Neb. 166—Limmerick v. State, 
234 N.W. 98, 120 Neb. 558. 

N.J.—Borough of Bergenfleld v. Pe¬ 
terson, 147 A. 774, 7 N.J.Misc. 1019, 
followed in City of Englewood v. 
Nicita, 147 A. 775, 7 N.J.Misc. 1034. 
Ohio.—City of Columbus v. Glover, 
154 N.E.2d 91, 107 Ohio App. 107. 

City of Middletown v. Dennis, 
Mun., 120 N.E.2d 903. 

Okl.—Fields v. State, Cr., 322 P.2d 431 
—Beacham v. State, Cr., 289 P.2d 
397—Scott v. State, 219 P.2d 244, 91 
Okl.Cr. 402—Jackson v. State, 179 
P.2d 924, 84 Okl.Cr. 138. 

Or.—State v. Fisher, 288 P. 215, 132 
Or. 693. 

S.D.—'State v. Sangster, 223 N.W. 325, 
54 S.D. 391. 

Tenn.—Harless v. State, 225 S.W.2d 
258, 189 Tenn. 419. 

Tex.—Lara v. State, Cr., 333 S.W.2d 
155—Edwards v. State, 288 S.W. 
1071, 105 Tex.Cr. 458. 

Wash—State v. Phillips, 253 P.2d 919, 
42 Wash.2d 137—State v. Nicely, 18 
P.2d 503, 171 Wash. 439. 

52.5 S.C. — State v. Epes, 39 S.E.2d 
769, 209 S.C. 246. 
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that the state is not concluded by exculpatory state¬ 
ments it has introduced, 52 * 10 and that the triers of 
the facts are not bound by exculpatory statements 
introduced by the state where there is other evi¬ 
dence of accused's guilt. 52 - 15 The jury need not 
accept as true exculpatory matter included in ac¬ 
cused’s statement, 52 * 20 where the exculpatory matter 
is disputed or discredited by other evidence in the 
case. 52 * 26 However, there is authority that it must 
be found by the jury that the truth of the exculpatory 
statements is refuted by the facts in evidence before 
they can be rejected. 53 

An admission is not conclusive 64 on the prosecu¬ 
tion, 55 and accused should be allowed to explain 
away any admission he may have made, 66 particu¬ 
larly where the statement is open to more than one 


CRIMINAL LAW §§ 730-731 

interpretation. 67 Where accused admits making a 
statement but denies making the particular one 
proved by the state, he should be permitted to prove 
the statement he claims to have made. 58 

§ 731. -Admissions Received over Tele¬ 

phone or Detectaphone 

Admissions and dclaratlons by the accused are not 
Incompetent because they were received over a telephone, 
dictograph, or detectaphone, where the witness receiving 
them can testify that he knew and recognized his voice. 

The admissions and declarations of accused are 
not incompetent because they were received over a 
telephone, dictograph, or detectaphone, where the 
witness receiving them can testify that he knew and 
recognized his voice, 59 or where his testimony as to 


52.10 N.C.—State v. Bright, 75 S.E. 
2d 407, 237 N.C. 475. 

52.15 Cal.—People v. Acosta, 290 P. 
2d 1, 45 C.2d 538. 

People v. Ellenberg, 331 P.2d 
1053, 165 C.A.2d 495. 

N.C—State v. Bright, 75 S.E.2d 407, 
237 N.C. 475. 

Or.—State v. Reyes, 308 P.2d 182, 209 
Or. 595. 

52.20 Miss.—McNair v. State, 77 So. 
2d 306, 223 Miss. 83—Holmes v. 
State, 56 So.2d 815. 

Mo.—State v. Tourville, 295 S.W.2d 1, 
certiorari denied Tourville v. State 
of Missouri, 77 S.Ct. 575, 352 U.S. 
1018, 1 L.Ed.2d 554. 

Or.—State v. Kader, 270 P.2d 160, 201 
Or. 300. 

Jury not required to credit statement 
as a whole, but may accept part 
and reject part see infra § 735. 

Rebuttal by state not required 

In murder prosecution, state is not 
compelled to introduce direct and af¬ 
firmative evidence to rebut the ex¬ 
culpatory statement of accused, and 
if its falsity appears to the satisfac¬ 
tion of the jury beyond a reasonable 
doubt, from any or all the facts in 
evidence, it is sufficient. 

Xnd.—Bangs v. State, 146 N.E.2d 811, 
237 Ind. 422. 

52.25 Ga.—Smith v. State, 45 S.E.2d 
267, 202 Ga. 851. 

53. Tex.—Steen v. State, 253 S.W.2d 
279, 158 Tex.Cr. 77—Yarbrough 

v. State, 67 S.W.2d 612, 125 Tex.Cr. 
304—Hardaway v. State, 236 S.W. 
467, 90 Tex.Cr. 485. 

Statutory presumption of malice 
Case made by prosecution’s intro¬ 
duction of accused's admissions that 
he killed deceased in self-defense, 
and describing circumstances logical¬ 
ly tending to that conclusion, was 
not sufficient basis for statutory pre¬ 
sumption of malice and felonious in¬ 
dent. 


Idaho.—State v. Copenbarger, 16 P.2d 
383, 52 Idaho 441. 

Statements held not exculpatory 
within rule placing burden of dis¬ 
proof on state. 

Tex.—Steen v. State, 253 S.W.2d 279, 
158 Tex.Cr. 77—Dunn v. State, 245 
S.W.2d 493, 157 Tex.Cr. 1—Ellison 
v. State, 227 S.W.2d 545, 154 Tex. 
Cr. 406. 

Statements offered by accused 

Exculpatory statements, offered in 
evidence by accused, are not binding 
on, and need not be disproved by 
state. 

Tex.—Wooten v. State, 50 S.W.2d 834, 
121 Tex.Cr. 462. 

54 . U.S.—Craft v. U. S., C.A.La., 235 
F.2d 101. 

S.C.—State v. Shorter, 67 S.E. 131, 85 
S.C. 170. 

Not admitted facts 

Extrajudicial admissions may not 
be taken as admitted facts. 

Mo.—State v. Hersh, 296 S.W. 433. 
Tenn.—Blackwood v. State, 325 S.W. 
2d 262. 

55. Ky.—Puckett v. Commonwealth, 
46 S.W.2d 80, 242 Ky. 284. 

S.C.—State v. Jenkins, 88 S.E.2d 770, 
228 S.C. 12. 

16 C.J. P 628 note 6. 

56 . Ky.—Addington v. Common¬ 
wealth, 254 S.W. 889, 200 Ky. 290. 

Pa.—Commonwealth v. Oyler, 197 A. 

608, 130 Pa.Super. 405. 

Tenn.—Blackwood v. State, 325 S.W. 
2d 262. 

Circumstances 

Accused may show the circum¬ 
stances under which admissions 
against interest were given. 

Mont.—State v. Stevens, 199 P. 256, 
60 Mont. 390. 

57 . K an -—State v. Kirby, 63 P. 752, 
62 Kan. 436. 

16 C.J. P 628 note 7. 

58 . Ill.—People v. Brockway, 215 Ill. 
App. 219. 


59. Cal.—People v. Goodman, 323 P. 
2d 536, 159 C.A.2d 54—People v. 
Suter, 111 P.2d 23, 43 C.A.2d 444- 
People v. Schultz, 64 P.2d 440, 18 
C.A.2d 485. 

Colo.—Kidd v. People, 61 P.2d 1020, 
97 Colo. 480. 

Ind.— Corpus Juris Secundum cited in 

Sutton v. State, 145 N.E.2d 425, 426, 
237 Ind. 305. 

La.— Corpus Juris Secundum quoted 
in State v. Alleman, 51 So.2d 83, 86, 
218 La. 821— Corpus Juris Secun¬ 
dum quoted in State v. Dooley, 23 
So.2d 46, 48, 208 La. 203. 

Okl.— Corpus Juris Secundum quoted 
in Thompson v. State, Cr., 298 P.2d 
464, 466. 

S.C.— Corpus Juris quoted in State v. 
Hester, 134 S.E. 885, 891, 137 S.C. 
145. 

16 C.J. p 628 note 16. 

Voluntary character generally see in¬ 
fra § 732. 

Conversations overheard over dic¬ 
tograph, even though witness did not 
give scientific explanation of appara¬ 
tus, held admissible. 

Mass.—Commonwealth v. Wakelin, 
120 N.E. 209, 230 Mass. 567. 
Entrapment 

Testimony as to defendants’ state¬ 
ments heard by use of dictaphone or 
detectaphone was not incompetent 
because officers had in a way en¬ 
trapped defendants, and by artifice 
enabled themselves to hear their talk. 
S.C.—State v. Hester, 134 S.E. 885, 
137 S.C. 145. 

TTnfamlllarlty with voices 

Where accused and one accused of 
complicity with him were placed in 
adjacent cells between which a dicta¬ 
graph had been installed, but one or 
the other of them was several times 
taken from his cell while the instru¬ 
ment was in use, and it did not ap¬ 
pear that stenographers listening 
through it were familiar with the 
prisoners’ voices or that they knew 
that remarks reported were made by 
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the identitty of the voice is sufficient to carry the 
question to the jury, 60 but where the witness fails or 
is unable to identify the voice as that of accused they 
are inadmissible as hearsay. 61 The introduction in 
evidence of “speak-o-phone” records secretly made 
of conversations with accused, and the playing of 
the records in the presence of the jury, has also been 
held to be proper. 62 The competency of telephone 
conversations generally has already been considered 
in § 644. 

An admission by accused heard by way of a radio 
receiver is admissible where the identity of accused 
as the speaker is established. 62 - 5 

A tape or wire recording of the statement of ac¬ 
cused is admissible where a proper foundation is 
laid. 62 - 10 


§ 732. - Voluntary Character 

a. In general 

b. Statement to police or while under 

arrest or in custody 

a. In General 

While there Is some authority to the contrary, it Is 
generally held that an Incriminating statement or ad¬ 
mission by the accused Is not admissible unless volun¬ 
tarily made; there are conflicting views as to whether a 
preliminary showing that an admission was voluntary Is 
a prerequisite to Its reception as evidence. 

There is authority that an incriminating statement 
or admission made by accused, which falls short of 
being a confession, may be received in evidence 
regardless of whether it was voluntarily made, 66 
but it is generally held that an admission or state- 


either of them, the competency of 
such evidence was doubtful. 

Colo.—Miller v. People, 201 P. 41, 70 
Colo. 313. 

Verbatim transcript unnecessary 

Such admissions or incriminating 
statements are not rendered inadmis¬ 
sible because the witness is unable to 
testify that he took down verbatim 
in writing all that was said. 

U.S.—U. S. v. Nardone, 90 F.2d 630, 
reversed on other grounds Nardone 
V. U. S., 168 S.Ct. 276, 302 U.S. 379, 
82 L.Ed. 314. 

60. Iowa.—State v. Usher, 111 N.W. 
811, 136 Iowa 606. 

La.— Corpus Juris Secundum quoted 

in State v. Alleman, 61 So.2d 83, 86, 
218 La. 821— Corpus Juris Secun¬ 
dum quoted in State v. Dooley, 23 
So.2d 46, 48, 208 La. 203. 

61. Mich.—People v. Thompson, 203 
N.W. 863, 231 Mich. 266. 

Mo.—State v. Berezuk, 66 S.W.2d 949, 
331 Mo. 626. 

Okl.— Corpus Juris Secundum cited in 

Worley v. State, 253 P.2d 573, 577, 
96 Okl.Cr. 269. 

62. Pa.—Commonwealth v. Clark, 
187 A. 237, 123 Pa.Super. 277. 

62.5 U.S.—Buford v. U. S., C.A.Cal., 
272 F,2d 483. 

Similar to telephone reception 

Problem of identifying a speaker 
whose voice is heard over a radio 
transmitter is similar to that in¬ 
volved In Identifying someone speak¬ 
ing on the telephone. 

U.S.—Buford v. U. S., supra. 

62.10 Cal.—People v. Brumback, 314 
P.2d 98, 152 C.A.2d 386, followed In 
314 P.2d 1020, 153 C.A.2d 889. 

La.—State v. Alleman, 51 So.2d 83, 
218 La. 821. 

Proper foundation established 

La.—State v. Alleman, 51 So.2d 83, 
218 La. 821. 


Accused unaware statement being re¬ 
corded 

In murder prosecution, a tape re¬ 
cording of a conversation between ac¬ 
cused and his insurance broker which 
took place in the county jail before 
accused had obtained a lawyer and 
when accused was unaware that his 
words were being recorded was prop¬ 
erly admitted in view of showing that 
the statements were made volun¬ 
tarily. 

Cal.—People v. Atchley, 346 P.2d 764, 
53 C.2d 160, certiorari granted 80 
S.Ct. 1081, 362 U.S. 987, 4 L.Ed.2d 
1021. 

63. Mass.—Commonwealth v. Glea¬ 
son, 159 N.E. 518, 262 Mass. 185. 
N.D.—State v. Braathen, 43 N.W.2d 
202, 77 N.D. 309—State v. Gibson, 
284 N.W. 209, 69 N.D. 70. 

S.C.—State v. Pittman, 134 S.E. 514, 
137 S.C. 75. 

Voluntary character of confessions 
see infra §§ 817-820. 

Competency of extrajudicial state¬ 
ments and admissions as compel¬ 
ling accused to criminate himself 
see supra § 654. 

Due process clause 

(1) Due process clause of the Four¬ 
teenth Amendment does not require 
that the states impose the same tests 
of reliability on admissions as on 
confessions. 

U.S —stein v. People of State of New 
York, N.Y., 73 S.Ct. 1077, 346 U.S. 
156, 97 L.Ed. 1522, rehearing denied 
74 S.Ct. 13, 346 U.S. 842, 98 L.Ed. 
362, and Cooper v. People of State 
of New York, 74 S.Ct. 13, 346 U.S. 
842, 98 L.Ed. 362, and Wissner v. 
People of State of New York, 74 S. 
Ct. 13, 346 U.S. 842, 98 L.Ed. 362. 

(2) However, where the circum¬ 
stances are such that a coerced ad¬ 
mission is as damaging as a coerced 
confession, the due process clause 
may forbid the introduction in evi¬ 
dence of the coerced admission. 

1046 


U.S.—Ashcraft v. Tennessee, Tenn., 
66 S.Ct. 544, 327 U.S. 274, 90 L.Ed. 
667. 

Weight of evidence 

Whether admission is voluntary 
goes to its weight, but not to its ad¬ 
missibility. 

N.D.—State v. Braathen, 43 N.W.2d 
202, 77 N.D. 309. 

In Arizona 

(1) Rule against admission of evi¬ 
dence of accused’s statements not 
voluntarily made applies only to con¬ 
fessions, not to statements against 
interest. 

Ariz.—State v. Romo, 185 P.2d 757, 66 
Ariz. 174. 

(2) Exclusion of evidence that de¬ 
fendants’ extrajudicial statements, 
admitted in evidence as exculpatory 
in nature rather than confessions of 
guilt, were obtained by threats and 
violence, was not error. 

Ariz.—State v. Romo, 185 P.2d 757, 66 
Ariz. 174. 

(3) Statements, made by a young 
negro of very little education after 
his arrest without a warrant and 
prior to arraignment for murder, 
were not admissible in evidence with¬ 
out a clear showing that accused un¬ 
derstood his rights, knew what he 
was doing, and that his statements 
were entirely voluntary. 

Ariz.—State v. Miller, 158 P.2d 669, 
62 Ariz. 529. 

In Colorado 

(1) Admissions against interest 
and confessions are to be distin¬ 
guished, and the former are admissi¬ 
ble even though not voluntary. 
Colo—Walker v. People, 248 P.2d 287, 

126 Colo. 135. 

(2) An exculpatory statement need 
not be voluntary. 

Colo.—Walker v. People, supra— 
Bruner v. People, 156 P.2d 111, H3 
Colo. 194. 
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ment not voluntarily made is not admissible.63.5 sible.es.io 
Evidence directed to showing the voluntary or in¬ 
voluntary character of an admission is admis- Where it appears that force or threats,«« or prom- 


(3) Written statement signed by 
one subsequently charged with mur¬ 
dering his wife tended to exonerate 
accused, and hence admission thereof 
was not error, regardless of how it 
was obtained. 

Colo.—Bruner v. People, supra. 

(4) However, it has been stated in 
rejecting a contention that confes¬ 
sions and admissions were improper¬ 
ly received that whether a statement 
of an accused can be excluded on 
ground that it is involuntary general¬ 
ly depends on direct testimony of 
threats or other coercion or sur¬ 
rounding facts and circumstances 
which give rise to a conclusion that 
statement was involuntary. 

Colo.—Castro v. People, 346 P.2d 1020, 
140 Colo. 493. 

In Louisiana 

(1) Code Cr.Proc. Art 464, provides 
that the rule that a confession pro¬ 
cured by threat or promise is inad¬ 
missible In evidence does not apply 
to admissions not involving the ex¬ 
istence of a criminal Intent. 

La.—State v. Johnson, 74 So.2d 402, 
226 La. 30—State v. Robinson, 41 
So.2d 848, 215 La. 974—State v. 
Terrell, 144 So. 488, 175 La. 758, 
appeal dismissed and certiorari de¬ 
nied Terrell v. State of Louisiana, 
53 S.Ct. 386, 288 U.S. 589, 77 L.Ed. 
968. 

(2) As a converse to the statutory 
rule, admissions involving the ex¬ 
istence of a criminal Intent or incul¬ 
patory facts are governed by the 
rules applicable to confessions. 

La.—State v. Domino, 102 So.2d 227, 
234 La. 950—State v. Palmer, 94 So. 
2d 439, 232 La. 468—State v. Jones, 
88 So.2d 655, 230 La. 356—State v. 
Clark, 84 So.2d 452, 228 La. 899- 
State v. Robinson, 41 So.2d 848, 215 
La. 974. 

(3) A statement obtained from an 
accused by threats and violence is in¬ 
admissible, even though the evidence 
which such statement discloses is ad¬ 
missible. 

La.—State v. Simpson, 102 So. 810, 
157 La. 614. 

"63.5 U.S.—Gulotta v. U. S., C.C.A. 
Mo., 113 F.2d 683. 

U. S. v. Bonanno, D.C.N.T., 180 
F.Supp. 71. 

Ala.—Hunt v. State, 27 So.2d 186, 248 
Ala. 217. 

Fla.—Louette v. State, 12 So.2d 168, 
152 Fla. 495. 

Ill.—People v. Hiller, 118 N.E.2d 11, 
2 I11.2d 323—People v. Santucci, 29 
N.E.2d 508, 374 Ill. 395. 

Ind.—Randolph v. State, 122 N.E.2d 
860, 234 Ind. 57, certiorari denied 
76 S.Ct. 145, 350 U.S. 889, 100 L.Ed. 


783—Rohlfing v. State, 102 N.E.2d 
199, 230 Ind. 236, rehearing denied 
102 N.E.2d 763, 230 Ind. 236. 

Iowa.—State v. Archer, 68 N.W.2d 44, 
244 Iowa 1045. 

Mo.—State v. Hunt, 280 S.W.2d 37- 
State v. Dowling, 154 S.W.2d 749, 
348 Mo. 589. 

Okl.—State v. Schave, 113 P.2d 203, 

72 Okl.Cr. 75. 

Or.—State v. Rollo, 351 P.2d 422. 

Pa.—Commonwealth v. Turner, 80 A. 
2d 708, 367 Pa. 403. 

Coerced statement is not admissible 
for any purpose 

Ill.—People v. Hiller, 118 N.E.2d 11, 2 
Ill.2d 323. 

Sworn statement 

Where accused’s transcribed oral 
statement to government's represen¬ 
tative is sworn to, admission that 
statement is accused’s and truthful 
becomes explicit, but he is not fore¬ 
closed from repudiating it on grounds 
of coercion, fraudulent inducement, 
etc. 

U.S.—U. S. v. Peltz, D.C.N.T., 18 
F.R.D. 394. 

Statement not offered 

Where statements of accused to 
sheriff were not offered and their con¬ 
tent not disclosed, accused could not 
complain of admission of statement 
by sheriff that accused told him 
about incident on ground that state¬ 
ments were not voluntary. 

Miss.—Merrell v. State, 39 So.2d 306. 

Statement held not voluntary 

Wyo.—State v. Jones, 276 P.2d 445, 

73 Wyo. 122. 

In California 

(1) Supreme Court, after review¬ 
ing the prior decisions, has deter¬ 
mined that any statement by an ac¬ 
cused relative to the offense charged 
is inadmissible against him if invol¬ 
untary. 

Cal.—People v. Atchley, 346 P.2d 764, 
53 C.2d 160, certiorari granted 80 
S.Ct. 1081, 362 U.S. 987, 4 L.Ed.2d 
1021 . 

People v. Moranda, App., 5 Cal. 
Rptr. 522. 

(2) Involuntary confessions are 
excluded because they are untrust¬ 
worthy and because they offend the 
community sense of fair play and 
decency to convict an accused by evi¬ 
dence extorted from him, and because 
exclusion serves to discourage the 
use of physical brutality and undue 
pressure in questioning those sus¬ 
pected of crime and all the reasons 
for the rule apply to involuntary ad¬ 
missions as well. 

Cal.—People v. Atchley, supra. 

(3) Prior to the aforesaid decision, 
it was generally held that admissions 
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1 were admissible without regard to 
their involuntary character. 

Cal.—People v. Simmons, 172 P.2d 18, 
28 C.2d 699. 

People v. Cryder, 202 P.2d 765, 90 
C.A.2d 194—People v. Trawick, 178 
P.2d 45, 78 C.A.2d 604—People v. 
West, 93 P.2d 153, 34 C.A.2d 55- 
People v. Raucho, 47 P.2d 1108, 8 
C.A.2d 655—People v. Cummings, 
46 P.2d 778, 7 C.A.2d 406—People 
v. Guiterez, 14 P.2d 838, 126 C.A. 
526—People v. Domenighini, 254 P. 
292, 81 C.A. 484—People v. Clark, 
203 P. 781, 55 C.A. 42. 

(4) Where accused’s statement in¬ 
cluded incriminating facts that ac¬ 
cused fired fatal shot, necessity for 
determining voluntary character of 
statement did not depend on whether 
it constituted a confession. 

Cal.—People v. Nagle, 153 P.2d 344, 
25 C.2d 216. 

(5) Weight which was to be ac¬ 
corded accused's admissions depended 
largely on his motives in making the 
statements and whether they were 
voluntarily made. 

Cal.—People v. Hubbell, 128 P.2d 579, 
54 C.A.2d 49. 

(6) It was competent for defend¬ 
ants to show that statements which 
they allegedly made to officers were 
not free and voluntary, but were ob¬ 
tained as result of force, threats, in¬ 
timidation, and fear, notwithstanding 
such statements had not been offered 
by prosecution as confessions. 

Cal.—People v. Zammora, 152 P.2d 
180, 66 C.A.2d 166. 

63.10 Ohio.—City of Columbus v. 

Bosley, App., 136 N.E.2d 426. 
Evidence held inadmissible 
Ariz.—State v. Romo, 185 P.2d 757, 
66 Ariz. 174. 

64. Fla.—Louette v. State, 12 So.2d 
168, 152 Fla. 495. 

Ill.—People v. Santucci, 29 N.E.2d 
508, 374 III. 395—People v. Colvin, 
128 N.E. 396, 294 Ill. 196. 

Wis.—Jones v. State, 198 NT.W. 598, 
184 Wis. 50- 

Where coercion is clearly shown, 
admissions are not admissible. 

U.S.—Gulotta v. U. S., C.C.A.Mo., 113 
F.2d 683. 

Force incident to arrest 

Reasonable and necessary force 
used In effecting arrest did not ren¬ 
der inadmissible evidence that ac¬ 
cused had stated, in response to ques¬ 
tion by arresting officers as to wheth 
er he had used certain implements, 
“Well, you see them there, don't 
you?" 

Cal.—People v. Fowler, 260 P.2d 89, 
119 C.A.2d 657. 
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ises of immunity or other inducements, 65 were ac- [ tually used in obtaining such statements, such evi- 


Circumstances amounting* to coercion 
Ky.—Anderson v. Commonwealth, 262 
S.W. 1105, 203 Ky. 681. 

Examination under oath 

Examination of accused by district 
attorney under oath Is Inadmissible 
in evidence, such examination not be¬ 
ing voluntary statements or confes¬ 
sions. 

Wis.—Bianchi v. State, 171 N.W. 639, 
169 Wis. 75. 

Showing statement Involuntary 

It has been held to be improper to 
refuse to permit accused to show 
that the admission was not volun¬ 
tarily made. 

N.Y.—People v. Nentarz, 266 N.Y.S. 
757, 239 App.Div. 109. 

Threat to prosecute mother-in-law 
Ala.—Funderberg v. State, 115 So. 
765, 22 Ala.App. 363. 

Where there is evidence of force 
having been used in obtaining the 
admission, it is necessary, before the 
admission is competent, to find that 
it was voluntarily made. 

Ark.—Morris v. State, 123 S.W.2d 513, 
197 Ark. 695. 

Duress not established 

Cal.—People v. Buckowski, 233 P.2d 
912, 37 C.2d 629, certiorari denied 
Buckowski v. People of State of 
California, 72 S.Ct. 369, 342 U.S. 
928, 96 L.Ed. 692. 

Photographs offered in evidence 
to show that accused’s physical con¬ 
dition when he gave statement to 
police after his release from custody 
was such that he could not be held 
responsible for accuracy of entire 
statement and that he was beaten up 
by police after he got into patrol 
wagon were properly rejected as not 
bearing on question of voluntary na¬ 
ture of statement. 

N*.j.—State v. Taylor, 118 A.2d 36, 38 
N.J.Super. 6. 

65. U.S.—Crawford v. U. S., C.A.Tex., 
219 F.2d 207, rehearing denied 220 
F.2d 352—White v. U. S., C.A.Miss., 
194 F.2d 216, certiorari denied 72 
S.Ct. 760, 343 U.S. 930, 96 L.Ed. 
1340. 

Ala.—Baker v. State, 51 So.2d 376, 35 
Ala.App. 596, certiorari denied 51 
So.2d 381, 255 Ala. 335. 

Ark.—Porter v. State, 177 S.W.2d 408, 
206 Ark. 758. 

Fla.—Louette v. State, 12 So.2d 168, 
152 Fla. 495. 

Ky.—Bruce v. Commonwealth, 232 S. 

W. 63, 191 Ky. 846. 

N.H.—State v. Due, 27 N.H. 256. 

N.Y.—People v. Reilly, 169 N.Y.S. 
119, 181 App.Div. 522, 36 N.Y.Cr. 
248, affirmed 120 N.E. 113, 224 N.Y. 
90. 

Misrepresentation that charge was 
a misdemeanor rather than a felony 
may vitiate admission. 


Cal.—People v. Moranda, App., 5 Cal. 
Rptr. 522. 

Advice to tell truth 

Admissions by a prisoner tending 
to show guilt are not rendered incom¬ 
petent as having been induced by 
the hope of benefit by the fact that 
the constable, in whose custody the 
prisoner was, advised the prisoner it 
was best to tell the truth, where such 
advice was given in response to the 
prisoner's request for advice. 
g.C—State v. Danelly, 107 S.E. 149, 
116 S.C. 113, 14 A.L.R. 1420. 

Better to tell truth 

An admission is not excludable be¬ 
cause induced by statement that it 
would be better for accused to tell 
truth. 

Cal.—People v. Sourisseau, 145 P.2d 
916, 62 C.A.2d 917. 

Ga.—Edwards v. State, 100 S.E.2d 172, 
213 Ga. 552. 

Exhortation to tell truth 
Fla.—Thomas v. State, 92 So.2d 621, 
certiorari denied Thomas v. State 
of Florida, 77 S.Ct. 1389, 354 U.S. 
925, 1 L.Ed.2d 1440. 

Evidence held properly stricken 
where it subsequently appeared that 
the admission was obtained by prom¬ 
ise of immunity. 

U.S.—Rossi v. U. S., C.C.A.Or., 278 F. 
349. 

Promise not to use 

(1) Where assistant district attor¬ 
ney, In order to secure statement 
from accused concerning acts of an¬ 
other person charged with a different 
offense, promised that he would not 
use his statements against him, it 
was error to permit such attorney 
at accused’s trial to introduce any 
part of the statement so made. 

N.Y.—People v. Reilly, 120 N.E. 113, 

224 N.Y. 90. 

(2) Assistant district attorney 
could not disregard stipulation not 
to use statement against accused on 
ground of failure of consideration in 
that accused made false statements 
therein, when the only statement al¬ 
leged to be false was one not material 
to the investigation then proceeding. 
N.Y.—People v. Reilly, supra. 

Showing necessary 

Where an officer promises immuni¬ 
ty to an accused if he makes a state¬ 
ment and accused thereafter makes 
incriminating statements, the burden, 
is on the commonwealth to show 
from the length of time intervening, 
or from proper warning, or from 
other circumstances, that the state¬ 
ments were not induced by such 
promise of immunity. 

Ky.—Bruce v. Commonwealth, 232 S 
W. 63, 191 Ky. 846. 

Purpose of inquiry 

Statements by government agen^ 
that he was trying to find out wh<_ 
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was entitled to proceeds of service¬ 
men’s indemnity and warning what¬ 
ever accused said might be used’ 
against her, constituted neither- 
threat, duress, nor promise and did 1 
not render statements or confession- 
of accused, who claimed servicemen’s* 
indemnity, involuntary in any sense. 
U.S.—Jackson v. U. S., C.A.Ala., 250i 
F.2d 897. 

Statement to be used “for” acoused 
Language in a statement made by 
an accused murderer to effect that 
statement “may be used for or 
against defendant in a court of law" 1 
did not indicate that there was a 
holding out to accused of any reward 
or other inducement for the reason 
that the word “for” indicated accused' 
might derive some benefit from the- 
statement in the court of law. 

Ga.—Toler v. State, 96 S.K2d 593, 213 
Ga. 12. 

Offer based on guilty plea 

Where district attorney's investiga¬ 
tor had stated that it would go easier 
for accused if he would plead guilty 
to murder charge, and accused while- 
denying guilt and In absence of force- 
or threats made statement admitting 
he was present when deceased was 
killed and that he fired several shots 
into ground to keep crowd away, 

statement was admissible in murder 
prosecution as voluntarily made. 
N.M.—State v. Martinez, 198 P.2d 256*. 
52 N.M. 343. 

Promise kept 

In prosecution for violations of 

Mail Fraud Act, for violations of 

fraud provisions of Securities Act* 
and for conspiracy to violate such 
acts by promotion of membership 
club with ultimate object of obtain¬ 
ing money and property from club- 
members, reception in evidence of 
sworn statement of some of defend¬ 
ants made to an internal revenue 
agent was not objectionable on. 

ground that it violated a promise to. 
defendants, in view of fact that oral 
promise made by agent to defendants 
was that he would not cooperate 
with Securities and Exchange Com¬ 
mission’s investigation then in prog¬ 
ress and agent testified that he had 
kept that promise. 

U.S.—U. S. v. Monjar, C.C.A.Del., 147 
F.2d 916, certiorari denied 65 S.Ct. 

1191, two cases, 325 U.S. 859, 89 L. 
Ed. 1979, Cook v. U. S., 65 S.Ct. 

1192, 325 U.S. 859, 89 L.Ed, 1979, 
Drew v. U. S., 65 S.Ct. 1192, 325 U.S. 
859, 89 L.Ed. 1979, Jones v. U. S., 65 
S.Ct. 1192, 325 U.S. 859, 89 L.Ed. 

1979, Moore v. U. S., 65 S.Ct. 1192, 
325 U.S. 859, 89 L.Ed. 1980, Candlin 
v. U. S., 65 S.Ct. 1193, 325 U.S. 859, 
89 L.Ed. 1980, Fitzpatrick v. U. S., 
65 S.Ct. 119S, 325 U.S. 859, 89 L.Ed. 

1980, Lindh v. U. S., 65 S.Ct. 1193, 
325 U.S. 859, 89 L.Ed. 1980, Willard: 
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«dence is not admissible against accused. It seems 
that procuring the admission by threat or promise 
does not exclude it if the influence used does not 
amount to actual duress, whether the threat or 
promise is that of an officer or of a private in¬ 
dividual; 66 and that, where the truth of the state¬ 
ment has been corroborated, it is admissible, even 
though involunarily made, or obtained through the 
use of promises. 67 The mere fact that an artifice 
or trick was employed in securing the admission has 
been held not to render it inadmissible. 68 The con¬ 
cealment of facts by police officers in questioning 
accused does not render his statements in response 
to their inquiries inadmissible. 68 * 6 

A statement is voluntary when it is made by ac¬ 
cused freely, without duress, fear, or compulsion in 
its inducement, and with full knowledge of the na- 
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ture and consequences of the statement made. 68 * 10 
It has been held that whether or not an admission is 
voluntary is to be tested by the same stringent rules 
applicable in the case of confessions; 68 * 16 and that 
to be voluntary, the admission must be made without 
the slightest hope of benefit or the remotest fear of 
injury. 68 * 20 The state of mind which renders a 
statement involuntary is that induced by mistreat¬ 
ment, threats, promises, or physical or mental abuse 
which deprives an otherwise rational mind of the 
exercise of its free will and powers of decision and 
discernment; 68 * 25 it is not that mental condition 
which arises from an inner sense of wrongdoing and 
fear of its consequences. 68 * 30 The fact that the 
statement was exculpatory indicates that it was 
voluntary. 68 * 36 The contention that an incriminat¬ 
ing statement was made to protect another does not 
show that it was involuntary. 68 * 40 


V. U. S., 65 S.Ct. 1193, 325 U.S. 869, 
89 L.Ed. 1980, Cruser v. U. S., 65 

S.Ct. 1194, 325 TJ.S. 859, 89 L.Ed. 
1981 and Maddans v. U. S., 65 S.Ct. 
1194, 326 TJ.S. 869, 89 L.Ed. 1981. 
Evidence held sufficient to show 
that no promise was made. 

Cal.—People v. Gonzales, 254 P.2d 
603, 116 C.A.2d 843. 

66. Ala.—Fincher v. State, 100 So. 
657, 211 Ala. 388. 

16 C.J. p 629 note 22. 

Promise of secrecy 

(1) Court did not err in refusing 
to exclude accused’s declaration 
against interest made to witness on 
witness’ promise of secrecy, such 
statement not being induced by "flat¬ 
tery of hope’’ or "torture of fear.” 

Ala.—Fincher v. State, 100 So. 657, 

211 Ala. 388. 

(2) Where taxpayer was told by in¬ 
ternal revenue agent that normally 
information given the internal reve¬ 
nue department would be held in con¬ 
fidence but that if a criminal trial 
should follow, such Information 
might be disclosed at any such trial, 
testimony as to conversations be¬ 
tween taxpayer and deputy collector 
was not inadmissible in prosecution 
for attempted income tax evasion on 
ground that government breached an 
express promise to keep in confidence 
whatever taxpayer had said. 

U.S.—Himmelfarb v. U. S., C.A.Cal., 

175 F.2d 924, certiorari denied 70 
S.Ct. 103, 338 TJ.S. 860, 94 L.Ed. 
527, and Ormont v. TJ. S., 70 S.Ct. 
103, 338 TJ.S. 860, 94 L.Ed. 527. 

67. Ala.—Gay v. State, 85 So. 863, 
17 Ala.App. 446. 

Miss.—McGee v. State, 40 So.2d 160, 
appeal dismissed, certiorari denied 
70 S.Ct. 77, 338 TJ.S. 805, 94 L.Ed. 
487, rehearing denied 70 S.Ct. 977, 
339 U.S. 958, 94 L.Ed. 1369. 


S.C.—State v. Danelly, 107 S.E. 149, 
116 S.C. 113, 14 A.L.R. 1420. 

Fact that admission is not corro¬ 
borated does not render it involun¬ 
tary. 

Colo.—Leick v. People, 322 P.2d 674, 
136 Colo. 535, certiorari denied 
Leick v. People of State of Colo¬ 
rado, 78 S.Ct. 1363, 357 U.S. 922, 

2 L.Ed.2d 1366. 

68. La.—State v. Dooley, 23 So.2d 
46, 208 La. 203. 

Mo.—State v. Payne, 56 S.W.2d 116, 
331 Mo. 996. 

Pa.—Commonwealth v. Coroniti, O. & 

T., 16 Northumb.Leg.J. 201. 

Pact that accused had been “en¬ 
trapped” into conversation, overheard 
by government officer hidden in trunk 
of automobile, In which accused ad¬ 
mitted connection with crime that 
had already been committed, would 
not require reversal of conviction. 

U.S.—Laird v. U. S., C.A.S.C., 252 F. 
2d 121. 

“Planting” informer in accused’s cell 
U.S.—Ex parte Graham, D.C.Cal., 132 
F.Supp. 69. 

Use of lie deteotor 
Pa.—Commonwealth v. Jones, 19 A.2d 
389, 341 Pa. 541. 

68.5 Miss.—Burton v. State, 79 So. 

2d 242, 226 Miss. 31. 

Or—State v. Wilson, 142 P.2d 680, 
172 Or. 373. 

Investigator not required to adhere 
to truth 

An officer, in questioning a suspect¬ 
ed criminal, is not required to ad¬ 
here to truth In any statement that 
he may make in an attempt to secure 
an admission. 

If.j..—State v. Todaro, 37 A.2d 73, 133 
N.J.Law 430, appeal dismissed 65 
S.Ct. 73, 323 U.S. 667, 89 L.Ed. 542. 
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Failure to inform accused of death of 
victim 

Pa.—Commonwealth v. Buzard, 76 A. 
2d 394, 365 Pa, 611, 22 A.L.R.2d 
846. 

68.10 Okl.—Fields v. State, Cr., 284 
P.2d 442. 

Understanding of language 

Evidence concerning accused’s lan¬ 
guage difficulties and difficulties of 
officers in interrogating him failed to 
establish that he made admissions at¬ 
tributed to him with an intelligent 
comprehension of questions asked. 

Pa.—Commonwealth v. Woong Knee 
New. 47 A.2d 450, 354 Pa. 188. 

68.15 Ga.—Turner v. State, 48 S.E. 

2d 522, 203 Ga. 770. 

68.20 Ga.—Harris v. State, 107 S.E. 
2d 801, 214 Ga. 739—Phillips v. 
State, 57 S.E.2d 555, 206 Ga. 418- 
Lee v. State, 148 S.E. 400, 168 Ga. 
554—King v. State, 118 S.E. 368, 155 
Ga. 707, conformed to 118 S.E. 702, 
30 Ga.App. 662. 

68.25 N.J.—State v. Cooper, 92 A.2d 
786, 10 N.J. 532. 

68.30 N.J.—State v. Cooper, supra. 
68.35 N.M.—State v. Walker, 172 P. 
2d 588, 50 N.M. 132. 

68.40 Cal.—People v. Candiotto, 275 
P.2d 500, 128 C.A.2d 347. 

Belease of mother from Jail 

Where accused testified that he had 
been told by sheriff that his mother 
would be released from jail if he 
would make a statement, evidence 
was insufficient to establish that con¬ 
ditions existed at time of making of 
such statement which should have 
rendered it inadmissible. 

Ala.—Fewell v. State, 66 So.2d 771, 
259 Ala. 401. 

Promise to give another Immunity 

held not established. 

HI.—People v. Matthews, 163 N.E.2d 
469, 18 I11.2d 164. 
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The subsequent treatment of accused does not 
affect the voluntary character of statements made 
prior to such treatment. 69 Where a coerced con¬ 
fession or admission has been obtained from the 
accused, any statement or admission made by ac¬ 
cused while still under the improper influence exert¬ 
ed on him is inadmissible, 69 * 6 but a subsequent ad¬ 
mission or statement shown to be voluntary is not 
inadmissible because a prior statement was obtained 
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by improper means. 69 * 10 As to statements which 
are in evidence only on an issue of accused’s sanity, 
it has been held to make no difference whether or 
not they were voluntary. 70 

Some of the authorities hold that a preliminary 
showing of the voluntary character of an admis¬ 
sion must be made, 71 but in other jurisdictions a 
preliminary showing that the statement was volun¬ 
tary is not necessary, 72 at least in the absence of a 


69. U.S.—U. S. v. Holmes, C.C.A.Pa., 
168 F.2d 888. 

Ala.—Crenshaw v. State, 87 So. 328, 

205 Ala. 256. 

Subsequent confession inadmissible 

Testimony of detective concerning 
an admission of accused which came 
soon after arrest of accused and was 
readily made by accused without ply¬ 
ing of questions was properly admit¬ 
ted as against contention that since 
objection to introduction of purport¬ 
ed written confession obtained sev¬ 
eral hours after the arrest and after 
the plying of questions was sus¬ 
tained, the admission should likewise 
have been excluded. 

Ky.—Scott v. Commonwealth, 198 
S.W.2d 53, 303 Ky. 473. 

69.5 Pa.—Commonwealth v. Turner, 
80 A.2d 708, 367 Pa. 403. 

69.10 Okl.—Fields v. State, Cr., 284 
P.2d 442. 

70. Ill.—People v. Krauser, 146 N.E. 
593, 315 Ill. 485. 

71. U.S.— Corpus Juris cited in 
O’Neill v. U. S., C.C.A.Neb., 19 F.2d 
322, 325. 

Fla.—Thomas v. State, 92 So.2d 621, 
certiorari denied Thomas v. State 
of Florida, 77 S.Ct. 1389, 354 U.S. 
925, 1 L.Ed.2d 1440—Williams v. 
State, 74 So.2d 797— Corpus Juris 
cited in Louette v. State, 12 So.2d 
168, 172, 152 Fla. 495—Stiner v. 
State, 83 So. 565, 78 Fla. 647—Sykes 
v. State, 82 So. 778, 78 Fla. 167. 
Ga.—Phillips v. State, 57 S.E.2d 655, 

206 Ga. 418. 

Reliford v. State, App., 113 S.E. 
2d 473—Harrison v. State, 64 S.E. 
2d 83, 83 Ga.App. 367—Lemon v. 
State, 57 S.E.2d 626, 80 Ga.App. 
854. 

Pa.—Commonwealth v. Kutler, 93 Pa. 
Super. 119. 

16 C.J. p. 628 note 19. 

Preliminary evidence as to voluntary 
character of confession see infra 
§ 834 et seq. 

Presence of jury during inquiry as to 
admissibility of evidence see infra 
§ 1027. 

Preliminary showing held sufficient 

U.S.—Smith v. U. S., C.A.Alaska, 268 
F.2d 416. 

Fla.—Thomas v. State, 92 So.2d 621, 
certiorari denied Thomas v. State 
of Florida, 77 S.Ct. 1389, 354 U.S. 
925, 1 L.Ed.2d 1440. 


Ga.—Blount v. State, 105 S.E.2d 304, 
214 Ga. 433—Hall v. State, 100 S. 
E.2d 176, 213 Ga. 557—Edwards v. 
State, 100 S.E.2d 172, 213 Ga. 552- 
Booker v. State, 77 S.E.2d 505, 210 
Ga. 34. 

Kan.—State v. Stubbs, 349 P.2d 936, 
186 Kan. 266. 

R.I.—State v. Crough, 152 A.2d 644. 
Preliminary showing held insufficient 
Ga.—Lemon v. State, 57 S.E.2d 626, 
80 Ga.App. 854. 

Proper method of determining 
whether an admission is voluntarily 
made is to have the witness state the 
circumstances under which it was 
made, so that the court and not the 
witness may determine if it was vol¬ 
untary, and such investigation should 
be made in the absence of the jury. 
Fla.—Bates v. State, 84 So. 373, 78 
Fla. 672. 

Where person under arrest is In¬ 
terrogated, in respect of apparently 
compromising facts which tend to 
show guilt, by one who is properly 
connected with the prosecution, It is 
imperative that, before an alleged 
admission may be received in evi¬ 
dence, It be shown that the state¬ 
ments were voluntary. 

Neb.—Thompson v. State, 206 N.W. 
748, 114 Neb. 147. 

In Iiouisiana 

(1) As discussed supra this sec¬ 
tion note 63, the Louisiana rule is 
that admissions involving the exist¬ 
ence of a criminal intent or inculpato¬ 
ry facts are subject to the same rules 
as confessions, whereas other admis¬ 
sions are not. 

(2) Preliminary showing that 
statements were voluntarily made is 
required where they constitute ad¬ 
missions involving the existence of 
a criminal intent or inculpatory facts. 
La.—State v. Palmer, 94 So.2d 439, 

232 La. 468—State v. Jones, 88 So. 
2d 655, 230 La. 356—State v. Clark, 
84 So.2d 452, 228 La. 899—State v. 
Robinson, 41 So.2d 848, 215 La. 974 
—State v. Hayes, 110 So. 486, 162 
La. 310. 

(3) Accordingly, if, at the time the 
statement Is offered, it does not ap¬ 
pear that it was made voluntarily, 
the state on accused's objection, 
must establish that it was so made, 
and accused should have an oppor¬ 
tunity to rebut the evidence offered. 
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•La.—State v. Hayes, 110 So. 486, 162 
La. 310. 

(4) In prosecution for attempt to 
commit simple burglary, accused’s 
statement that he had broken pane 
of glass In church property, elicited 
from accused by police officer while 
accused was receiving medical at¬ 
tention for lacerated wrist at in¬ 
firmary after having been traced 
there from scene of crime by trail of 
blood, was not confession of guilt 
but was merely acknowledgment of a 
fact tending to establish guilt, and 
hence statement could be received in 
evidence without showing that state¬ 
ment was free and voluntary. 

La.—State v. Campbell, 65 So.2d 238, 
219 La. 1040. 

(5) In prosecution for gambling by 
engaging in the business of con¬ 
ducting a lottery, state and federal 
reports filed by accused were not 
confessions or admissions containing 
inculpatory statements so as to re¬ 
quire the state to lay proper founda¬ 
tion for their admissibility. 

La.—State v. Mills, 86 So.2d 895, 229 
La. 758, certiorari denied Vernaci 
v. State of Louisiana, 77 S.Ct. 51, 
352 U.S. 834, 1 L.Ed.2d 63, certio¬ 
rari denied Callia v. State of Louis¬ 
iana, 77 S.Ct. 52, 352 U.S. 834, 1 L. 
Ed.2d 53. 

(6) Evidence of an admission of 
inculpatory facts has been admitted 
without preliminary proof that it 
was voluntarily made. 

La.—State v. Picton, 25 So. 375, 51 
La.Ann. 624. 

(7) Court should permit accused to 
take witness stand for limited pur¬ 
pose of contradicting foundation laid 
by prosecution for admission of state¬ 
ment made by accused. 

La.—State v. Johnson, 74 So.2d 402, 
226 La. 30. 

72. U.S.—'U. S. v. Johnson, D.C.Pa., 
76 F.Supp. 542, affirmed 165 F.2d 
42, certiorari denied 68 S.Ct. 355, 
332 U.S. 852, 92 L.Ed. 421, and 
Greenes v. U. S., 68 S.Ct. 355, 332 
U.S. 852, 92 L.Ed. 422, rehearing 
denied 68 S.Ct. 457, 333 U.S. 834, 92 
L.Ed. 1118. 

Ariz.—State v. McDaniel, 298 P.2d 798, 
80 Ariz. 381—State v. Bradley, 230 
P.2d 216, 72 Ariz. 16—State v. 
Romo, 185 P.2d 757, 66 Ariz. 174. 
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suggestion that the statement was not freely made, 73 | 
although such a preliminary showing, if made, is not 
improper. 74 

A distinction has been drawn between incul- 
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patory admissions directly relating to the facts 
or circumstances of the crime and connecting ac¬ 
cused therewith, and inculpatory admissions as to 
collateral facts. 75 The former are subject to the 


—Morrison v. State, 87 S.W.2d 
50, 191 Ark. 720. 

Ca l,—people v. Johnson, 263 P. 524, 
203 C. 153—People v. Shannon, 263 
p. 622, 203 C. 139—People v. Con¬ 
nelly, 234 P. 374, 195 C. 584. 

People v. Garcia, 269 P.2d 673, 
124 C.A.2d 822, certiorari denied 
Garcia v. People of State of Cali¬ 
fornia, 75 S.Ct. 225, 348 U.S. 901, 
99 L.Ed. 708, certiorari denied 76 S. 
Ct. 554, 350 U.S. 1000, 100 L.Ed. 
864—People v. Kristy, 245 P.2d 547, 
111 C.A.2d 695—People v. Curry, 218 
P.2d 153, 97 C.A.2d 537—People v. 
Cryder, 202 P.2d 765, 90 C.A.2d 194 
—People v. Gibson, 146 P.2d 971, 
63 C.A.2d 632—People v. Wagner, 
145 P.2d 646, 62 C.A.2d 597, fol¬ 
lowed in 145 P.2d 649, 62 C.A.2d 
981—People v. West, App., 93 P.2d 
153—People V. Durazo, 88 P.2d 218, 
31 C.A.2d 559—People v. Crowl, 82 
P.2d 507, 28 C.A.2d 299—People v. 
Tuttle, 81 P.2d 571, 27 C.A.2d 647- 
People v. Wright, 79 P.2d 102, 26 C. 
A.2d 197—People v. Raucho, 47 P. 
2d 1108, 8 C.A.2d 655—People v. 
Luzovich, 16 P.2d 144, 127 C.A. 
465—People v. Cronevitch, 261 P. 
309, 86 C.A. 646—People v. Cassidy, 
260 P. 313, 86 C.A. 45—People v. 
Singh, 248 P. 981, 78 C.A. 476—Peo¬ 
ple v. Gonzales, 237 P. 812, 72 C.A. 
626—People v. Kelly, 231 P. 767, 69 
C.A. 658—People v. Matthew, 228 
P. 417, 68 C.A. 95—People v. Her¬ 
rera, 214 P. 254, 61 C.A. 13—Peo¬ 
ple v. Hamby, 202 P. 907, 55 C.A. 37 
—People v. Martinez, 160 P. 868, 31 
C.A. 413. 

Colo.—Walker v. People, 248 P.2d 287, 
126 Colo. 135. 

Idaho—State v. Bock, 328 P.2d 1065, 
80 Idaho 296—State v. Spencer, 258 
P.2d 1147, 74 Idaho 173—State v. 
Campbell, 219 P.2d 956, 70 Idaho 
408—State v. McDermott, 17 P.2d 
343, 52 Idaho 602—State v. Wilson, 
9 P.2d 497, 51 Idaho 659—State v. 
Garney, 265 P. 668, 45 Idaho 768. 

Ill.—People v. Capoldi, 139 N.E.2d 
776, 10 U1.2d 261—People v. Wyne- 
koop, 194 N.E. 276, 359 Ill. 124, 
certiorari denied Wynekoop v. Peo¬ 
ple of State of Illinois, 55 S.Ct. 915, 
295 U.S. 758, 79 L.Ed. 1700. 

Iowa.—State v. Joy, 211 N.W. 213, 203 
Iowa 536. 

Md.—McGuire v. State, 92 A.2d 582, 
200 Md. 601, certiorari denied Mc¬ 
Guire v. State of Maryland, 73 S.Ct. 
497, 344 U.S. 928, 97 L.Ed. 714— 
Delnegro v. State, 81 A.2d 241, 198 
Md. 80—Ford v. State, 29 A.2d 833, 
*81 Md. 303. 

Mass.—Commonwealth v. Reibstein, 
154 N.E. 271, 257 Mass. 436—Com¬ 


monwealth v. Jokinen, 154 N.E. 189, 
257 Mass. 429. 

Mont.—State v. Ludwick, 300 P. 558, 

90 Mont. 41—State v. Hamilton, 287 
P. 933, 87 Mont. 353—State v. Ste¬ 
vens, 199 P. 256, 60 Mont. 390. 

Nev.—State v. Behiter, 29 P.2d 1000, 

55 Nev. 236. 

Okl.—Wilson v. State, 183 P. 613, 17 
Okl.Cr. 47. 

Or.—State v. Wong Wen Teung, 195 
P. 349, 99 Or. 95. 

Utah.—State v. Fraser, 154 P.2d 752, 
107 Utah 454—State v. Hymas, 131 
P.2d 791, 102 Utah 371—State v. 
Masato Karumai, 126 P.2d 1047, 101 
Utah 592. 

W.Va.—State v. Snider, 94 S.E. 981, 
81 W.Va. 522. 

Wyo.—Corpus Juris cited in Strand v. 
State, 252 P. 1030, 1032, 36 Wyo. 
78. 

16 C.J. p. 629 note 21. 

Exculpatory statements 

(1) Such statements do not re¬ 
quire proof of voluntary origin to 
be admissible. 

Cal.—People v. Wagner, 145 P.2d 646, 
62 C.A.2d 597, followed in 145 P.2d 
649, 62 C.A.2d 981. 

Ill.—People v. Mowry, 126 N.E.2d 683, 

6 Ill.2d 132—People v. Rogers, 110 
N.E.2d 201, 413 Ill. 554—People v. 
Wynekoop, 194 N.E. 276, 359 Ill. 124, 
certiorari denied Wynekoop v. Peo¬ 
ple of State of Illinois, 55 S.Ct. 915, 
295 U.S. 758, 79 L.Ed. 1700—People 
v. Gibbs, 181 N.E. 628, 349 Ill. 83- 
People v. Graves, 162 N.E. 839, 331 
Ill. 268—People v. Okopske, 151 N. 
E. 507, 321 Ill. 32. 

La.—State v. McCullough, 121 So. 
609, 168 La. 161. 

(2) Accordingly, it need not be 
shown that accused was warned that 
it might be used against him before 
such statements are admissible. 

HI.—people v. Graves, supra. 

Presumption 

Statements by accused are pre-1 
sumed to have been voluntarily made 
in the absence of evidence to the 
contrary. 

Ark.—Smith v. State, 250 S.W. 527, 
158 Ark. 487. 

Ill. —People v. Malin, 24 N.E.2d 349, 
372 Ill. 422. 

Iowa.—State v. Joy, 211 N.W. 213, 
203 Iowa 536. 

Mo.—State v. Thost, 328 S.W.2d 36— 
State v. Johnson, 252 S.W, 623. 
Ohio—State v. De Righter, 62 N.E.2d 
332, 145 Ohio St. 552. 

City of Columbus v. Bosley, App., 
136 N.E.2d 426. 

Or.—State v. Howard, 203 P. 311, 102 
Or. 431. 


Buie as to oonfessions inapplicable 
Ariz.—State v. McDaniel, 298 P.2d 
798, 80 Ariz. 381—State v. Johnson, 
211 P.2d 469, 69 Ariz. 203—McDan¬ 
iels v. State, 158 P.2d 151, 62 Ariz. 
339. 

Cal.—People v. Wagner, 145 P.2d 646, 
62 C.A.2d 597, followed in 145 P.2d 
649, 62 C.A.2d 981—People v. Sam- 
brano, 91 P.2d 221, 33 C.A.2d 200- 
People v. Hall, 287 P. 533, 105 C.A. 
359—People v. Camperlingo, 231 P. 
601, 69 C.A. 466—People v. De An- 
gelli, 168 P. 699, 34 C.A. 716. 

Idaho.—State v. Garney, 265 P. 668, 
45 Idaho 768. 

Ill.—People v. Capoldi, 139 N.E.2d 
776, 10 I11.2d 261—People v. Savage, 
193 N.E. 470, 358 Ill. 518. 

Md.—Delnegro v. State, 81 A.2d 241, 
198 Md. 80. 

Mass.—Commonwealth v. Haywood, 
141 N.E. 571, 247 Mass. 16—Com¬ 
monwealth v. Dascalakis, 137 N.E. 
879, 243 Mass. 519, 38 A.L.R. 113. 
Okl.—Wilson v. State, 183 P. 613, 17 
Okl.Cr. 47. 

73. Ark.—Morrison v. State, 87 S.W. 
2d 50, 191 Ark. 720. 

Cal.—People v. Dessauer, 241 P.2d 
238, 38 C.2d 547, certiorari denied 
Dessauer v. People of State of Cal¬ 
ifornia, 73 S.Ct. 96, 344 U.S. 858, 
97 L.Ed. 666. 

People v. Garcia, 269 F.2d 673, 
124 C.A.2d 822, certiorari denied 
Garcia v. People of State of Cali¬ 
fornia, 75 S.Ct. 225, 348 U.S. 901, 99 
L.Ed. 708, certiorari denied 76 S.Ct. 
554. 

Ill.—People v. Hurry, 52 N.E.2d 173, 
385 Ill. 486. 

Mo.—State v. Malone, 301 S.W.2d 750. 
Ohio.—City of Middletown v. Dennis, 
Mun., 120 N.E.2d 903. 

Okl.—Guthrie v. State, 194 P.2d 895, 
87 Okl.Cr. 112. 

Pa.—Commonwealth ex rel. Johnston 
v. Burke, Com.Pl., 64 Dauph.Co. 
304. 

Vt.—State v. Goyet, 132 A.2d 623, 120 
Vt. 12. 

74. Cal.—People v. Reid, 251 P. 219, 
80 C.A. 77. 

Preliminary hearing to determine 
admissibility of accused’s admissions 
is not necessary, but if one is held 
it is not subject to objection. 

Mass.—Commonwealth v. Reibstein, 
154 N.E. 271, 257 Mass. 436. 

75. Ala.—Burks v. State, 200 So. 
418, 240 Ala. 587—Read v. State, 71 
So. 96, 195 Ala. 671. 

Baker v. State, 51 So.2d 376, 85 
Ala.App. 596, certiorari denied 51 
So.2d 381, 255 Ala. 335—Whitehead 
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same rules of admissibility as confessions 75 - 5 and 
must be shown to be voluntary, 76 while the latter 
are admissible without preliminary proof that they 
were voluntary. 77 

The issue on a preliminary investigation is the 


voluntary character of the admission, and it is not 
error for the court to reject evidence denying that an 
admission was made. 77 - 5 

Whether the statement was voluntarily made de¬ 
pends on the facts of the particular case; 77 * 16 and 


v. State, 78 So. 467, 16 Ala.App. 
427. 

Wyo.— Corpus Juris Secundum quot¬ 
ed in State v. Osmus, 276 P.2d 469, 
473, 73 Wyo. 183. 

75.5 Ala.—Reeves v. State, 68 So.2d 
14, 260 Ala. 66, reversed on other 
grounds 76 S.Ct. 214, 348 U.S. 891, 
99 L.Ed. 700—Monk v. State, 64 So. 
2d 588, 268 Ala. 603—Drake v. 
State, 67 So.2d 817, 267 Ala. 205. 

Prlma facie involuntary- 

inculpatory admissions in nature 
of confessions are subject to same 
rules of admissibility as direct con¬ 
fessions, and are therefore prima 
facie involuntary and inadmissible. 
Ala.—Hines v. State, 72 So.2d 296, 
260 Ala. 668—Davis v. State, 59 So. 
2d 592, 257 Ala. 447. 

Baker v. State, 51 So.2d 376, 36 
Ala.App. 596, certiorari denied 51 
So.2d 381, 255 Ala. 335—Daugherty 
v. State, 139 So. 439, 24 Ala.App. 
591—Braxton v. State, 82 So. 657, 
17 Ala.App. 167. 

76. Ala.—Reeves v. State, 68 So.2d 
14, 260 Ala. 66, reversed on other 
grounds 75 S.Ct. 214, 348 U.S. 891, 
99 L.Ed. 700—Monk v. State, 64 
So.2d 588, 258 Ala. 603—Drake v. 
State, 57 So.2d 817, 257 Ala. 205— 
Tillison v. State, 27 So.2d 43, 248 
Ala. 199—McGuire v. State, 194 So. 
815, 239 Ala. 315. 

Lindsey v. State, 28 So.2d 799, 32 
Ala.App. 545, certiorari denied 28 
So.2d 804, 248 Ala. 628—Morris v. 
State, 142 So. 692, 25 Ala.App. 156 
—Daugherty v. State, 139 So. 439, 
24 Ala. App. 591—King v. State, 134 
So. 133, 24 Ala.App. 267—Monroe v. 
State, 126 So. 614, 23 Ala.App. 441 
—Brasher v. State, 107 So. 727, 21 
Ala.App. 309—Braxton v. State, 82 
So. 657, 17 Ala.App. 167—White- 
head v. State, 78 So. 467, 16 Ala. 
App. 427. 

Proof of the circumstances attend¬ 
ing narration which establishes the 
voluntary nature of the statements is 
sufficient without the customary pre¬ 
requisite of laying a formal predi¬ 
cate for their admission. 

Ala.—Davis v. State, 59 So.2d 592, 257 
Ala. 447—Drake v. State, 57 So.2d 
817, 257 Ala. 205. 

Accused is entitled to present evi¬ 
dence that admission was involun¬ 
tary and have issue as to voluntary 
character determined before such ad¬ 
mission is received in evidence. 

Ala.—McGuire v. State, 194 So. 815, 
239 Ala. 315. 


It was duty to ascertain whether 
inculpatory admission was freely and 
voluntarily made. 

Ala.—Hines v. State, 72 So.2d 296, 
260 Ala. 668. 

Braxton v. State, 82 So. 657, 17 
Ala.App. 167. 

Voluntarily signed 
Where state made adequate show¬ 
ing that accused's statement, record¬ 
ed mechanically and subsequently 
transcribed by a stenographer and 
signed by accused, was voluntarily 
made, the state was not required to 
put forth separate proof that it was 
voluntarily signed. 

Ala.—Connell v. State, 105 So.2d 695, 
39 Ala.App. 531, certiorari denied 
105 So.2d 700, 268 Ala. 692. 
Evidence held sufficient 
Ala.—Pope v. State, 96 So.2d 441, 39 
Ala.App. 42, certiorari denied 96 
So.2d 447, 266 Ala. 699. 

77. Ala.—Smith v. State, 27 So.2d 
495, 248 Ala. 363—Herring v. State, 
5 So.2d 104, 242 Ala. 85—Burks v. 
State, 200 So. 418, 240 Ala. 587— 
Crenshaw v. State, 142 So. 669, 225 
Ala. 346—Smith v. State, 72 So. 
316, 197 Ala. 193—Read v. State, 
71 So. 96, 195 Ala. 671—Coplon v. 
State, 73 So. 225, 15 Ala.App. 331, 
certiorari denied 74 So. 1005, 199 
Ala. 698. 

Baker v. State, 51 So.2d 376, 35 
Ala.App. 596, certiorari denied 51 
So.2d 381, 255 Ala. 335—Terrell v. 
State, 38 So.2d 604, 34 Ala.App. 262 
—Lindsey v. State, 28 So.2d 799, 
32 Ala.App. 545, certiorari denied 
28 So.2d 804, 248 Ala. 628—Towns 
v. State, 27 So.2d 235, 32 Ala.App. 
483—Tillison v. State, 27 So.2d 42, 
32 Ala.App. 442, certiorari denied 
27 So.2d 43, 248 Ala. 199—Jordan 
v. State, 156 So. 642, 26 Ala.App. 
122, certiorari denied 156 So. 644, 
229 Ala. 297—Vincent v. State, 113 
So. 643, 22 Ala.App. 172—White- 
head v. State, 78 So. 467, 16 Ala. 
App. 427. 

Wyo.— Corpus Juris Secundum quot¬ 
ed in State v. Osmus, 276 P.2d 469, 
473, 73 Wyo. 183. 

Collateral facts 

(1) Statements of collateral facts, 
not criminating within themselves, 
but depending on outside evidence, 
disclosing a chain of circumstances 
incriminating in character, are not 
confessions or admissions against in¬ 
terest within the rule requiring a 
predicate of voluntariness prior to 
their admission in evidence. 

Ala.—Tillison v. State, 27 So.2d 43, 
248 Ala. 199. 


Powell v. State, 35 So.2d 367, 33 
Ala.App. 522. 

(2) False statement explaining 
presence in area where crime was 
committed was admissible without a 
preliminary showing that statement 
was voluntary* 

Ala.—Powell v. State, 35 So.2d 367, 
33 Ala.App. 522. 

(3) In prosecution for murder, 
statements, attributed to accused by 
nurse at hospital where accused took 
decedent, that “I have got my first 
cousin out here shot," and "I want 
to get something done for him," were 
not confessions of guilt or inculpa¬ 
tory admissions in nature of confes¬ 
sion, and were not within rule re¬ 
quiring that a predicate be laid as 
for a confession. 

Ala.—Pope v. State. 96 So.2d 441, 39 
Ala.App. 42, certiorari denied 96 
So.2d 447, 266 Ala. 699. 

(4) In prosecution for rape, ac¬ 
cused’s statement to deputy sheriff 
that he told the Lord in prayer that, 
“if He would get him out of this 
this time that he would never do it 
any more,” was no more than incul¬ 
patory admission of collateral fact, 
and hence admissible in evidence 
without proof of its voluntary char¬ 
acter, if it had no reference to crime 
charged. 

Ala.—Smith v. State, 27 So.2d 495, 
248 Ala. 363. 

(5) In prosecution for bringing a 
stolen automobile into the state 
which was found wrecked near high¬ 
way, testimony as to accused’s state¬ 
ment, that he and companion had 
wrecked their automobile was evi¬ 
dence of an inculpatory admission of 
a collateral fact requiring no predi¬ 
cate of voluntariness to be admissi¬ 
ble. 

Ala.—Hanf v. State, 21 So.2d 286, 32 
Ala.App. 17, certiorari denied 21 
So.2d 289, 246 Ala. 468. 

Exculpatory statement 

A preliminary showing that the 
statement was voluntary is not re¬ 
quired in the case of an exculpatory 
statement. 

Ala.—Jarrell v. State, 36 So.2d 336, 
251 Ala. 50—Tillison v. State, 27 
So.2d 43, 248 Ala. 199. 

77.5 Miss.—Douglas v. State, 54 So. 
2d 254, 212 Miss. 176. 

77.10 N.J.—State v. Vaszorich, 98 
A.2d 299, 13 N.J. 99, certiorari de¬ 
nied Vaszorich v. State of New Jer¬ 
sey, 74 S.Ct. 219, 346 U.S. 900, 98 
L.Ed. 400—State v. Cooper, 92 A. 
2d 786, 10 N.J. 532. 
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the determination of the question of whether a 
statement by accused was voluntarily made has been 
held to be largely a matter within the discretion of 
the trial judge; 78 and in case of doubt it seems that 
the state has the burden of showing that the admis¬ 
sion was voluntarily made and admissible. 79 On the 
other hand, there is authority that where the evi¬ 


dence on the issue of whether or not the statements 
were voluntary is in conflict, the statements should be 
admitted and the question of their voluntary char¬ 
acter left to the jury. 79 - 5 

At any rate, an admission which was made vol¬ 
untarily by accused may be received in evidence 
against him. 80 


U.M.—State v. Walker, 172 P.2d 588, 
50 N.M. 132. 

All circumstances surrounding the 
making of statements by accused 
should be considered in determining 
whether the statements are inadmis¬ 
sible because involuntary. 

—People v. Chan Chaun, 107 P.2d 
455, 41 C.A.2d 586. 

Evidence held to show voluntary ad¬ 
missions 

U.S.—Tillman v. TJ. S., C.A.Fla., 268 
F.2d 422—Massicot v. U. S., C.A. 
La., 254 F.2d 58, certiorari denied 
79 S.Ct. 23, 358 U.S. 816, 3 L.Ed.2d 
68—U. S. v. Bando, C.A.N.Y., 244 
F.2d 833, certiorari denied, Bando 
v. U. S., 78 S.Ct. 67, 355 U.S. 844, 
2 L.Ed.2d 53—Iva Ikuko Toguri 
D’Aquino v. U. S., C.A.Cal., 192 
F.2d 338, certiorari denied 72 S.Ct. 
772, 343 U.S. 935, 96 L.Ed. 1343, 
rehearing denied 72 S.Ct. 1053, 343 
U.S. 958, 96 L.Ed. 1358, rehearing 
denied 73 S.Ct. 786, 345 U.S. 931, 
97 L.Ed. 1361, rehearing denied 203 
F.2d 390—La Moore v. U. S., C.A. 
Alaska, 180 F.2d 49—Symons v. U. 
S., C.A.Cal., 178 F.2d 615—Himmel- 
farb v. U. S., C.A.Cal., 175 F.2d 924, 
certiorari denied 70 S.Ct. 103, 338 
U.S. 860, 94 L.Ed. 527, and Ormont 
v. U. S., 70 S.Ct. 103, 338 U.S. 860, 
94 L.Ed. 527. 

Ark.—Dorsey v. State, 240 S.W.2d 30, 
219 Ark. 101, certiorari denied Dor¬ 
sey v. State of Ark., 72 S.Ct. 80, 
342 U.S. 851, 96 L.Ed. 642. 

Cal.—People v. Jordan, 290 P.2d 484, 
45 C.2d 697. 

People v. Clemmons, 314 P.2d 
142, 153 C.A.2d 64—People v. Jones, 
288 P.2d 544, 136 C.A.2d 175—Peo¬ 
ple v. Wester, 243 P.2d 56, 110 C.A. 
2d 650, certiorari denied Wester v. 
People of State of California, 73 
S.Ct. 64, 344 U.S. 847, 97 L.Ed. 
658. 

Conn.—State v. Rogers, 120 A.2d 409, 
143 Conn. 167, certiorari denied 76 
S.Ct. 850, 351 U.S. 952, 100 L.Ed. 
1476. 

Del.—Wilson v. State, 109 A.2d 381, 
10 Terry 37, certiorari denied 75 
S.Ct. 574, 348 U.S. 983, 99 L.Ed. 
765. 

Fla.—Thomas v. State, 92 So.2d 621, 
certiorari denied Thomas v. State 
of Florida, 77 S.Ct. 1389, 354 U.S. 
925, 1 L.Ed.2d 1440. 

Ill.—People v. Abrams, 154 N.E.2d 
240, 15 I11.2d 178. 


Ind.—Rohlflng v. State, 102 N.E.2d 
199, 230 Ind. 236, rehearing denied 
102 N.E.2d 763, 230 Ind. 236. 

Kan.—State v. Johnson, 340 P.2d 373, 
185 Kan. 1. 

La.—State v. Domino, 102 So.2d 227, 
234 La. 950. 

Miss.—Wheeler v. State, 63 So.2d 517, 
219 Miss. 129, appeal dismissed and 
certiorari denied 74 S.Ct. 67, 346 
U.S. 852, 98 L.Ed. 367, rehearing 
denied 74 S.Ct. 216, 346 U.S. 905, 98 
L.Ed. 404—Summerville v. State, 41 
So.2d 377, 207 Miss. 54. 

Mo.—State v. Laspy, 323 S.W.2d 713 
—State v. Chernick, 303 S.W.2d 
595, certiorari denied Chernick v. 
State of Missouri, 78 S.Ct. 349, 355 
U.S. 918, 2 L.Ed.2d 278—State v. 
Estes, 281 S.W.2d 6—State v. Finn, 
243 S.W.2d 67—State v. Stegall, 226 
S.W.2d 720, 360 Mo. 31. 

N.J.—State v. Cooper, 92 A.2d 786, 
10 N.J. 532. 

N.M.—State v. Jenkins, 239 P.2d 711, 
56 N.M. 12. 

N.C.—State v. Dishman, 107 S.E.2d 
750, 249 N.C. 759. 

Ohio.—City of Columbus v. Bosley, 
App., 136 N.E.2d 426. 

Pa.—Commonwealth v. Shupp, 75 A. 

2d 587, 365 Pa. 439. 

Tenn.—Ivy v. State, 277 S.W.2d 363, 
197 Tenn. 650—Turner v. State, 213 
S.W.2d 281, 187 Tenn. 309—Ford v. 
State, 201 S.W.2d 539, 184 Tenn. 
443. 

Va.—Orange v. Commonwealth, 61 S. 

E.2d 267, 191 Va. 423. 

Wls.—state v. Stortecky, 77 N.W.2d 
721, 273 Wis. 362. 

No violation of constitutional right 
shown by evidence. 
p a .—Commonwealth v. Shupp, 75 A. 
2d 587, 365 Pa. 439. 

78. U.S.—La Moore v. U. S., C.A. 

Alaska, 180 F.2d 49. 

Ariz.—Kinsey v. State, 65 P.2d 1141, 
49 Ariz. 201. 

Colo.—Bashford v. People, 135 P.2d 
516, 110 Colo. 479. 

N\j,—State v. Tune, 98 A.2d 881, 13 
N.J. 203. 

S.C.—State v. Turner, 109 S.E. 119, 
*117 S.C. 470. 

It is duty of court to determine 
whether an admission of accused is 
voluntary, and after the court has 
determined its admissibility the Jury 
must accept the evidence, and their 
duty is confined to a consideration 
of its credibility. 
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Ala.—Stone v. State, 93 So. 706, 208 
Ala. 50. 

Where accused Is under arrest, the 
court should determine the principal 
question of whether the admissions 
were free and voluntary. 

Fla.—Bates v. State, 84 So. 373, 78 
Fla. 672. 

79. Ala.—Allsup v. State, 72 So. 599, 
15 Ala.App. 121. 

79.5 Cal.—People v. Hughes, 340 P. 

2d 679, 171 C.A.2d 362. 

Pa.—Commonwealth v. Simmons, 65 
A.2d 353, 361 Pa. 391, certiorari de¬ 
nied 70 S.Ct. 96, 338 U.S. 862, 94 
L.Ed. 528, rehearing denied 70 S. 
Ct. 181, 338 U.S. 888, 94 L.Ed. 546. 

Commonwealth v. Godfrey, 112 
A.2d 434, 177 Pa.Super. 640. 

Province of court and jury in deter¬ 
mining voluntary character of ad¬ 
missions generally see infra § 1135. 

80. U.S.—Hamer v. U. S., C.A.CaI., 
259 F.2d 274, certiorari denied 79- 
S.Ct. 592, 359 U.S. 916, 3 L.Ed.2d; 
577, rehearing denied 79 S.Ct. 799, 
359 U.S. 962, 3 L.Ed.2d 769—Holz- 
hey v. U. S., C.A.Fla., 223 F.2d 823 
—Monroe v. U. S., C.A.Tex., 215 F. 
2d 81, certiorari denied 75 S.Ct, 
294, 348 U.S. 914, 99 L.Ed. 716- 
Smith v. U. S., C.A.Mass., 210 F.2d 
496, affirmed 75 S.Ct. 194, 348 U.S. 
147, 99 L.Ed. 192—Iva Ikuko Togu¬ 
ri D’Aquino v. U. S., C.A.Cal., 192 
F.2d 338, certiorari denied 72 S.Ct. 
772, 343 U.S. 935, 96 L.Ed. 1343, re¬ 
hearing denied 72 S.Ct. 1053, 843 
U.S. 958, 96 L.Ed. 1358, rehearing 
denied 73 S.Ct. 786, 345 U.S. 931, 
97 L.Ed. 1361, rehearing denied 203 
F.2d 390—U. S. v. Cordo, C.A.N.Y., 
186 F.2d 144, certiorari denied Min- 
koff v. U. S., 71 S.Ct. 572, 340 U.S. 
952, 95 L.Ed. 686—Faust v. U. S., 
C.A.N.D., 181 F.2d 492—U. S. v. 
Holmes, C.C.A.Pa., 168 F.2d 888— 
Shew v. U. S., C.C.A.N.C., 155 F,2d 
628, certiorari denied 66 S.Ct. 1381, 
328 U.S. 870, 90 L.Ed. 1640—Shep¬ 
ard v. U. S., C.C.A.Kan., 62 F.2d 683, 
rehearing denied 64 F.2d 641, re¬ 
versed on other grounds 54 S.Ct. 
22, 290 U.S. 96, 78 L.Ed. 196- 
Baker v. U. S., C.C.A.Va., 21 F.2d 
903, certiorari denied 48 S.Ct. 301, 
276 U.S. 621, 72 L.Ed. 736—Gray 
v. U. S., C.C.A.Cal., 9 F.2d 337- 
Pass v. U. S., Wash., 256 F. 731, 
168 C.C.A. 77. 

U. S. v. Hughey, D.C.Ark., 116 F. 
Supp. 649, affirmed Hughey v. U. 
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The admissibility of an admission made in the criminating statements secured by wiretapping is 
course of an illegal search and seizure is considered discussed infra §§ 657(21)-657(24). 

infra § 657(19). The reception in evidence of in- 


S., C.A., 212 F.2d 896—In re White, 
D.C.Mlss., 98 F.Supp. 895, affirmed, 
C.A., 194 F.2d 215, certiorari denied 
72 S.Ct. 760, 343 U.S. 930, 96 L.Ed. 
1340. 

Ala.—Hawkins v. State, 103 So.2d 158, 
267 Ala. 518—Hines v. State, 72 So. 
2d 296, 260 Ala. 668—Roberts v. 
State, 63 So.2d 584, 258 Ala. 534— 
Cobb v. State, 38 So.2d 279, 251 Ala. 
505—Pilley v. State, 25 So.2d 57, 
247 Ala. 523—Gillis v. State, 7 So. 
2d 563, 242 Ala. 550—Patty v. 

State, 6 So.2d 399, 242 Ala. 304— 
Norris v. State, 182 So. 69, 236 
Ala. 281—Grooms v. State, 152 So. 
455, 228 Ala. 133—Fincher v. State, 
100 So. 657, 211 Ala. 388—Pynes v. 
State, 92 So. 666, 207 Ala. 413. 

Dixon v. State, 85 So.2d 156, 38 
Ala.App. 395—Carroll v. State, 52 
So.2d 171, 36 Ala.App. 59—Baker v. 
State, 51 So.2d 376, 35 Ala.App. 596, 
certiorari denied 51 So.2d 381, 255 
Ala. 335—Rhudy v. State, 48 So.2d 
538, 35 Ala.App. 367, certiorari de¬ 
nied 48 So.2d 540, 254 Ala. 462— 
Lindsey v. State, 28 So.2d 799, 32 
Ala.App. 545, certiorari denied 28 
So.2d 804, 248 Ala. 628—Pace v. 
State, 21 So.2d 565, 32 Ala.App. 65 
—Jordan v. State, 156 So. 642, 26 
Ala.App. 122, certiorari denied 156 
So. 644, 229 Ala. 297—Blue v. State, 
146 So. 429, 25 Ala.App. 345—Mor¬ 
ris v. State, 142 So. 692, 25 Ala. 
App. 156—King- v. State, 134 So. 
133, 24 Ala.App. 267—Green v. 

State, 133 So. 739, 24 Ala.App. 235, 
conforming to answers to certified 
questions 133 So. 740, 222 Ala. 556 
—McCullers v. State, 123 So. 279, 
23 AlaApp. 256—Seay v. State, 108 
So. 620, 21 Ala.App. 339, certiorari 
denied 108 So. 622, 214 Ala. 666— 
Henly v. State, 107 So. 801, 21 Ala. 
App. 269, certiorari denied 107 So. 
801, 214 Ala. 314—Dawkins v. 

State, 100 So. 619, 20 Ala.App. 54— 
Harwell v. State, 85 So. 831, 17 
Ala-App. 396—Phelps v. State, 75 
So. 877, 16 Ala.App. 161, certiorari 
denied 76 So. 997, 200 Ala. 699— 
Allsup v. State, 72 So. 599, 15 Ala. 
App. 121—Cauley v. State, 72 So. 
271, 14 Ala.App. 133—Pearce v. 
State, 72 So. 213, 14 AlaApp. 120. 
Ariz.—State v. Jordan, 294 P.2d 677, 
80 Ariz. 193—State v. Romo, 185 
P.2d 757, 66 Ariz. 174. 

Ark.—Bates v. State, 198 S.W.2d 850. 
210 Ark. 1014—Smedley v. State, 
197 S.W. 275, 130 Ark. 149. 

Cal.—People v. Kristy, 245 P.2d 547, 
111 C.A.2d 695—People v. Wright, 
79 P.2d 102, 26 C.A.2d 197—People 
v. McCann, 274 P. 621, 96 C.A. 664— 
People v. Gonzales, 237 P. 812, 72 
C.A. 626. 


D.C.—Fredricksen v. U. S., 266 F.2d 
463, 105 U.S.App.D.C. 262—Rogers 
v. U. S., 263 F.2d 902, 105 U.S.App. 

D. C. 65, certiorari denied 79 S.Ct. 
1127, 359 U.S. 994, 3 L.Ed.2d 982. 

Murray v. U. S., 288 F. 1008, 53 
App.D.C. 119, certiorari denied 43 S. 
Ct. 703, 262 U.S. 757, 67 L.Ed. 1218. 
Fla.—Williams v. State, 74 So.2d 797 
—Boston v. State, 15 So.2d 607, 153 
Fla. 698—Roberts v. State, 113 So. 
726, 94 Fla. 149. 

Brown v. State, App., Ill So.2d 
296. 

Ga.—Bryant v. State, 13 S.E.2d 820, 
191 Ga. 686—Groce v. State, 97 S. 

E. 525, 148 Ga. 520. 

James v. State, 71 S.E.2d 568, 86 
Ga.App. 282. 

Idaho.—State v. Johnson, 261 P.2d 
638, 74 Idaho 269. 

Ill.—People v. Flowers, 152 N.E.2d 
838, 14 I11.2d 406, certiorari denied 
Flowers v. People of State of Illi¬ 
nois, 79 S.Ct. 349, 358 U.S. 942, 3 L. 
Ed.2d 349—People v. Stevens, 141 
N.E.2d 33, 11 Ill.2d 21—People v. 
Nachowicz, 172 N.E. 812, 340 Ill. 
480—People v. Chrfrikas, 129 N.E. 
73, 295 Ill. 222. 

Ind.—Sutton v. State, 145 N.E.2d 425, 
237 Ind. 305. 

Iowa.—State v. Boston, 11 N.W.2d 
407, 233 Iowa 1249—State v. Nor¬ 
man, 180 N.W. 151, 190 Iowa 472. 
Kan.—State v. Vargas, 308 P.2d 81, 
180 Kan. 716—State v. Stewart, 296 
P.2d 1071, 179 Kan. 445—State v. 
Hill, 64 P.2d 71, 145 Kan. 19. 

Ky.—Glasscock v. Commonwealth, 
307 S.W.2d 188—Cornett v. Com¬ 
monwealth, 42 S.W.2d 901, 240 Ky. 
694—Hendrickson v. Common¬ 
wealth, 31 S.W.2d 712, 235 Ky. 462 
—Ratliff v. Commonwealth, 206 S. 
W. 497, 182 Ky. 246—Garrison v. 
Commonwealth, 183 S.W. 473, 169 
Ky. 188. 

La.—State v. Biegert, 81 So.2d 410, 
227 La. 1100—State v. James, 116 
So. 199, 165 La. 822—State v. Ta¬ 
tum, 111 So. 264, 162 La. 872- 
State v. Rini, 91 So. 664, 151 La. 
163—State v. Davis, 90 So. 385, 
149 La. 1009. 

Md.—Curreri v. State, 85 A.2d 454, 
199 Md. 54. 

Mass.—Commonwealth v. Galvin, 80 
N.E.2d 825, 323 Mass. 205—Com¬ 
monwealth v. Biggs, 199 N.E. 532, 
293 Mass. 235—Commonwealth v. 
Selesnick, 172 N.E. 343, 272 Mass. 
354—Commonwealth v. Myers, 36 
N.E. 481, 160 Mass. 530. 

Mich.—People v. Hoaglin, 247 N.W. 
141, 262 Mich. 162—People v. Jack- 
zo, 172 N.W. 557, 206 Mich. 183. 
Miss.—Vaughn v. State, 70 So.2d 30, 
220 Miss. 21—Summerville v. State, 
41 So.2d 377, 207 Miss. 54. 
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Mo.—State v. Todd, 116 S.W.2d 113, 
342 Mo. 601—State v. Miller, 56 s' 
W.2d 92, 331 Mo. 675—State v. Mc- 
Neal, 237 S.W. 738—State v. Lee 
231 S.W. 619, 288 Mo. 41. 

Mont.—State v. Ray, 294 P. 368 88 
Mont. 436. 

Neb.—Skelton v. State, 26 N.W.2d 
378, 148 Neb. 30—Witty v. State 
181 N.W. 164, 105 Neb. 411. 

Nev.—State v. Varga, 205 P.2d 803 
66 Nev. 102. 

N.H.—State v. George, 43 A.2d 256 
93 N.H. 408. 

N.J.—State v. Martin, 109 A. 350, 94 
N.J.Law 139. 

N.M.—State v. Jenkins, 239 P.2d 711 
56 N.M. 12. 

N.V.—People v. Klein, 173 N.T.S. 108, 
185 App.Div. 86, 37 N.Y.Cr. 226. 
N.C.— Corpus Juris Secundum cited 
in State v. Hamer, 81 S.E.2d 193, 
195, 240 N.C. 85—State v. Fox, 149 
S.E. 735, 197 N.C. 478. 

Okl.—Jones v. State, 141 P.2d 109 
77 Okl.Cr. 285. 

Or.—State v. Rathie, 199 P. 169, 101 
Or. 339, petition denied 200 P. 790 
101 Or. 339. 

Pa.—Commonwealth v. Wentzel, 61 
A.2d 309, 360 Pa. 137. 

Commonwealth v. Dudick, 87 Pa. 
Super. 33. 

R-L—State v. Durkee, 26 A.2d 604, 68 

R. I. 73. 

S.C.—State v. Hester, 134 S.E. 885, 
137 S.C. 145. 

S.D.—State v. Albers, 219 N.W. 263, 
52 S.D. 582—State v. Barclay, 191 
N.W. 186, 46 S.D. 129. 

Tex.—Smith v. State, Cr., 317 S.W.2d 
60. 

Va.—Newberry v. Commonwealth, 61 

S. E.2d 318, 191 Va. 445—Groety v. 
Commonwealth, 115 S.E. 561, 135 
Va. 608. 

Wash.—State v. Johnson, 335 P.2d 
809, 53 Wash.2d 666—State v. Sulli¬ 
van, 166 P. 1123, 97 Wash. 639. 
Wis.—Bianchi v. State, 171 N.W. 639, 
169 Wis. 75. 

Wyo.— Corpus Juris Secundum cited 

in State v. Riggle, 298 P.2d 349, 
364, 76 Wyo. 1, rehearing denied 
300 P.2d 567, 76 Wyo. 1, certiorari 
denied 77 S.Ct. 384, 352 U.S. 981, 1 
L.Ed.2d 366—State v. Cantrell, 186 
P.2d 539, 64 Wyo. 132. 

16 C.J. p 629 note 23. 

Need not be volunteered 
A statement by an accused may be 
voluntary, although not volunteered. 
Wis.—Bianchi v. State, 171 N.W. 639, 
169 Wis. 75. 

Pormal predicate 

Evidence of admission held admis¬ 
sible, where It appeared that it was 
voluntarily made, even though no 
formal predicate was laid prelimina¬ 
ry thereto. 
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b. Statement to Police or While Under Arrest or 
in Custody 

A voluntary statement or admission by the accused 
Is admissible in evidence against him even though It was 
made to a police officer or while the accused was under 
arrest or in custody. 


A voluntary statement or admission by accused is 
admissible against him even though it was made to a 
police or prosecution officer or while accused was un¬ 
der arrest or in custody. 81 Such circumstances do 
not, of themselves, show that the statement or ad- 


Ala.—Morris v. State, 142 So. 692, 26 
Ala.App. 156. 

81. U.S.—Chapman v. U. S., C.A.Ga., 
271 F.2d 593—West v. U. S„ C.A. 
Ga., 269 F.2d 868 —Costello v. U. S., 
C.A.Mo., 255 F.2d 389, certiorari de¬ 
nied Cannello v. U. S. f 79 S.Ct. 51, 
358 U.S. 830, 3 L.Ed.2d 69, rehear¬ 
ing 1 denied 79 S.Ct. 220, 358 U.S. 
901, 3 L.Ed.2d 152, and 79 S.Ct. 
1146, 359 U.S. 1015, 3 L.Ed.2d 1040, 
certiorari denied Costello v. U. S., 
79 S.Ct. 52, 358 U.S. 830, 3 L.Ed.2d 
69, rehearing denied 79 S.Ct. 220, 
358 U.S. 901, 3 L.Ed. 2d 151, and 
79 S.Ct. 1146, 359 U.S. 1015, 3 L.Ed. 
2d 1040—Fowler v. U. S., C.A.Okl., 
239 F.2d 93—Levey v. U. S., C.C.A. 
Wash., 92 F.2d 688 , certiorari de¬ 
nied 58 S.Ct. 609, 303 U.S. 639, 82 
L.Ed. 1099—Hartzell v. U. S., C.C. 
A.Iowa, 72 F.2d 569, certiorari de¬ 
nied 55 S.Ct. 216, 293 U.S. 621, 79 
L.Ed. 708—Peterson v. U. S., C.C.A. 
Alaska, 297 F. 1002. 

TJ. S. v. Lerner, D.C.Md., 35 F. 
Supp. 271. 

Ala.—Stephens v. State, 33 So.2d 245, 
250 Ala. 123—Gillis v. State, 7 So. 
2d 563, 242 Ala. 550—Culver v. 
State, 93 So. 521, 207 Ala. 657. 

Evans v. State, 53 So.2d 764, 36 
Ala.App. 145—Campbell v. State, 
112 So. 901, 22 Ala.App. 22, certio¬ 
rari denied 112 So. 902, 216 Ala. 
295. 

Ariz.—State v. Jordan, 320 P.2d 446, 
certiorari denied Jordan v. State of 
Arizona, 78 S.Ct. 1364, 357 U.S. 922, 
2 L.Ed.2d 1367, rehearing denied 79 
S.Ct. 17, 358 U.S. 859, 3 L.Ed.2d 93 
—State v. Miller, 158 P.2d 669, 62 
Ariz. 529. 

Ark.—Hays v. State, 324 S.W.2d 520 
—Bly v. State, 214 S.W.2d 77, 213 
Ark. 859. 

Cal.—People v. Schoon, 171 P. 680, 
177 C. 678. 

People v. Barreras, App., 5 Cal. 
Rptr. 454—People v. Hartridge, 286 
P.2d 72, 134 C.A.2d 659—People v. 
Mason, 149 P.2d 742, 65 C.A.2d 5— 
People v. Chan Chaun, 107 P.2d 455, 
41 C.A.2d 586—People v. Quinones, 
35 P.2d 638, 140 C.A. 609—People v. 
Parker, 6 P.2d 82, 119 C.A. 246- 
People v. Baker, 271 P. 765, 94 C.A. 
628—People v. Harris, 188 P. 45 
C.A. 647. 

Colo.—Graham v. People, 302 F.2d 
737, 134 Colo. 290—McRae v. Peo¬ 
ple, 281 P.2d 153, 131 Colo. 305— 
O’Loughlin v. People, 10 P.2d 543, 
90 Colo. 368, 82 A.L.R. 622—Rogers 
v. People, 230 P. 391, 76 Colo. 181. 

Conn.—State v. Ferrone, 116 A. 336, 
97 Conn. 258. 


Del.—Wilson v. State, 109 A.2d 381, 

10 Terry 37, certiorari denied 75 
S.Ct. 574, 348 U.S. 983, 99 L.Ed. 
765. 

D.C.—Green v. U. S., 236 F.2d 708, 98 
U.S.App.D.C. 413, reversed on other 
grounds 78 S.Ct. 221, 355 U.S. 184, 

2 L.Ed.2d 199, 61 A.L.R.2d 1119— 
Murray v. U. S., 288 F. 1008, 53 
App.D.C. 119, certiorari denied 43 
S.Ct. 703, 262 U.S. 757, 67 L.Ed. 
1218. 

Fla.—Thomas v. State, 92 So.2d 621, 
certiorari denied Thomas v. State 
of Florida, 77 S.Ct. 1389, 354 U.S. 
925, 1 L.Ed.2d 1440—Patterson v. 
State, 25 So.2d 713, 157 Fla. 304, 
certiorari denied 67 S.Ct. 352, 329 
U.S. 789, 91 L.Ed. 676—Louette v. 
State, 12 So.2d 168, 152 Fla. 495— 
Harvey v. State, 176 So. 439, 129 
Fla. 289—Hall v. State, 83 So. 513, 
78 Fla. 420, 8 A.L.R. 1034—Sykes v. 
State, 82 So. 778, 78 Fla. 167. 

Brown v. State, App., Ill So.2d 
296. 

Ga.—Simmons v. State, 184 S.E. 291, 
181 Ga. 761. 

Peterson v. State, 104 S.E.2d 629, 
97 Ga.App. 898. 

Idaho.—State v. Stevens, 282 P. 93, 48 
Idaho 335. 

Ill.—People v. Stevens, 141 N.E.2d 33, 

11 Ill.2d 21—People v. Griswold, 92 
N.E.2d 91, 405 Ill. 533. 

Ind.—Rohlfing v. State, 102 N.E.2d 
199, 230 Ind. 236, rehearing denied 
102 N.E.2d 763, 230 Ind. 236—Dia¬ 
mond v. State, 144 N.E. 466, 195 
Ind. 285, stay of execution denied 
144 N.E. 250, 195 Ind. 285. 

Iowa.—State v. Marcus, 34 N.W.2d 
179, 240 Iowa 110—State v. Bry¬ 
ant, 225 N.W. 854, 208 Iowa 816- 
State v. Heath, 209 N.W. 279, 202 
Iowa 153. 

Kan.—State v. Smith, 149 P.2d 600, 
158 Kan. 645—State v. Harding, 46 
P.2d 617, 142 Kan. 347—State v. 
Messmer, 254 P. 378, 123 Kan. 201. 
Ky.—Clark v. Commonwealth, 108 S. 
W.2d 1036, 269 Ky. 833—Wireman 
v. Commonwealth, 102 SW.2d 34, 
267 Ky. 304—Cornett v. Common¬ 
wealth, 42 S.W.2d 901, 240 Ky. 694 
—Roark v. Commonwealth, 290 S. 
W. 314, 217 Ky. 539—Campbell v. 
Commonwealth, 261 S.W. 1107, 203 
Ky. i 5 i—Boyd v. Commonwealth, 
238 S.W. 182, 194 Ky. 73—Dials v. 
Commonwealth, 233 S.W. 888 , 192 
Ky. 440 —Coats v. Commonwealth, 
230 S.W. 947, 191 Ky. 521—Com¬ 
monwealth v. Harris, 197 S.W. 
1071, 177 Ky. 607. 

La.—state v. Domino, 102 So.2d 227, 
234 La. 950—State v. Ezell, 179 
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So. 64, 189 La. 151—State v. Hicks, 
156 So. 353, 180 La, 281—State v. 
Rini, 91 So. 664, 151 La. 163. 

Md.—Cothron v. State, 113 A. 620, 
138 Md. 101. 

Mass.—Commonwealth v. Bonomi, 
140 N.E.2d 140, 335 Mass. 327- 
Commonwealth v. Hebert, 163 N.E. 
189, 264 Mass. 571—Common¬ 

wealth v. Reibstein, 154 N.E. 271, 
257 Mass. 436—Commonwealth v. 
Jokinen, 154 N.E. 189, 257 Mass. 
429—Commonwealth v. Merrick, 
152 N.E. 377, 255 Mass. 510. 

Mich.—People v. Sharac, 176 N.W T . 

431, 209 Mich. 249. 

Miss.—Quan v. State, 188 So. 568— 
Magee v. State, 173 So. 299, 178 
Miss. 271. 

Mo.—State v. Hinojosa, 242 S.W.2d 
1—State v. Pippin, 209 SW.2d 132, 
357 Mo. 456—State v. Mitchell, 96. 
S.W.2d 341, 339 Mo. 228—State v. 
Gaskins, 89 S.W.2d 647—State v. 
Widick, 292 S.W. 52—State v. Tur¬ 
ner, 274 S.W. 35—State v. Brown, 
267 S.W. 871—State v. Meyer, 238 
S.W. 457, 293 Mo. 108—State v. 
Hart, 237 S.W. 473, 292 Mo. 74- 
State v. Creely, 225 S.W. 1012. 

City of St. Louis v. Gavin, App., 
222 S.W.2d 531. 

N.J.—State v. Cooper, 92 A.2d 786, 
10 N.J. 532. 

N.T.—People v. Gioia, 145 N.Y.S.2d 
495, 286 App.Div. 528—People v. 
Farley, 298 N.Y.S. 876, 252 App. 
Div. 811, affirmed 14 N.E.2d 190, 
277 N.Y. 617. 

N.C.—State v. Speller, 53 S.E.2d 294, 
230 N.C. 345—State v. Hawkins, 
199 S.E. 284, 214 N.C. 326—State v. 
Tate, 188 S.E. 91, 210 N.C. 613- 
State v. Hester, 182 S.E. 738, 209 
N.C. 99—State v. Rodman, 125 S. 
E. 486, 188 N.C. 720—State v. 

Johnson, 97 S.E. 14. 176 N.C. 722. 
Ohio.—Jones v. State, 20 Ohio Cir. 
Ct.,N.S., 542. 

Okl.—Camp v. State, 239 P.2d 1036, 
95 Okl.Cr. 70—Spradling v. State, 
229 P.2d 212, 93 Okl.Cr. 431— 

Sparkman v. State, Cr. f 93 P.2d 
1095, 67 Okl.Cr. 245—Stockton v. 
State, 238 P. 508, 31 Okl.Cr. 234— 
Carr v. State, 208 P. 275, 21 Okl. 
Cr. 377. 

Or.—State v. Brewton, 344 P.2d 744 
—State v. Blount, 264 P.2d 419, 200 
Or. 35, certiorari denied Blount v. 
State of Or., 74 S.Ct. 711, 347 U.S. 
962, 98 L.Ed. 1105. 

Pa.—Commonwealth v. Jones, 19 A. 
2d 389, 341 Pa. 541—Common¬ 

wealth v. Elliott, 140 A. 637, 292 
Pa. 16. 
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mission was involuntary 81 * 2 although they are mat- warrant a more careful scrutiny of the question. 81 - 6 
ters to be considered in the determination of whether It is usually held that an admission or incriminat- 
or not the statement was voluntary, 81 - 4 and may ing statement by accused is not involuntary or in- 


Commonwealth v. Capps, O. & T., 
4 Bucks Co. 189, affirmed 114 A.2d 
338, 382 Pa. 72—Commonwealth v. 
Laubach, Quar.Sess., 33 North.Co. 
378. 

S.C.—State v. Harvey, 68 S.E.2d 409, 
220 S.C. 606—State v. Green, 114 
S.E. 317, 121 S.C. 230. 

S.D.—State v. Roby, 206 N.W. 925, 
49 S.D. 187. 

Tenn.—Hickson v. State, 270 S.W.2d 
313, 196 Tenn. 659—Robertson v. 
State, 221 S.W.2d 535, 189 Tenn. 42. 
Utah.—State v. Church, 182 P. 218, 
54 Utah 533. 

Vt.—State v. Long, 115 A. 734, 95 Vt. 
485. 

Va.—James v. Commonwealth, 66 S. 
E.2d 513, 192 Va. 713—Harris v. 
Commonwealth, 37 S.E.2d 868 , 185 
Va. 26. 

Wash.—State v. Green, 260 P.2d 343, 
43 Wash.2d 102. 

Wis.—McDonald v. State, 212 N.W. 
635, 193 Wis. 204. 

Wyo.— Corpus Juris Secundum cited 
in State v. Cantrell, 186 P.2d 539, 
547, 64 Wyo. 132— Corpus Juris 
quoted in State v. Carroll, 69 P.2d 
542, 649, 52 Wyo. 29. 

16 C.J. p 629 note 24. 

Before, at, or subsequent to, arrest 
Acts, conduct, declarations, state¬ 
ments, and admissions of accused, 
before, at time of, or subsequent to, 
arrest, when not result of unconsti¬ 
tutional coercion, are admissible in 
evidence against him. 

Idaho.—State v. Bock, 328 P.2d 1065, 
80 Idaho 296. 

Attempt to corrupt policeman 

Information given by accused to 
a police officer In pursuance of an 
attempt to corrupt the officer into 
confederating with him, and in the 
belief he had succeeded and with 
the expectation that the officer would 
corruptly use the information in his 
behalf, was admissible. 

Cal.—People v. Mayen, 205 P. 435, 
188 C. 237, 24 A.L.R. 1383. 
Accused held not under arrest at 
time of making statement. 

Mass.—Commonwealth v. Merrick, 
152 N.E. 377, 255 Mass. 510. 

Prior to Indictment 

Where taking of exculpatory state¬ 
ment from accused in murder prose¬ 
cution was done fairly, no prejudice 
could be claimed because it was tak¬ 
en prior to indictment. 

Ill.—People v. Bolton, 5 N.E.21 230, 
365 Ill. 39. 

Anti-sweating statute 

(1) Anti-sweating statute does 
not bar admissibility of voluntary 
admissions to police officers. 

Ky.—Jones v. Commonwealth, 311 S. 
W.2d 190—Elmore v. Common¬ 


wealth, 138 S.W. 2d 956, 282 Ky. 
443. 

(2) Fact that accused was asked 
one hundred sixty questions by coun¬ 
ty attorney did not violate anti¬ 
sweating statute and was not preju¬ 
dicial, where accused answered will¬ 
ingly and voluntarily, his answers 
differed little from his testimony at 
trial, and there was no evidence of 
threats, inducements, or coercion, or 
of effort to extort information from 
him. 

Ky.—McClain v. Commonwealth, 144 
S.W.2d 816, 284 Ky. 359. 

Statements when arrested 

U.S.—Miller v. U. S., C.C.A.I11., 53 
F.2d 316. 

Ark.—Phillips v. State, 283 S.W. 40, 
170 Ark. 1194. 

Iowa.—State v. Heath, 209 N.W. 279, 

202 Iowa 153. 

Mass.—Commonwealth v. Festo, 146 
N.E. 700. 251 Mass. 275. 

Mo.—State v. Prunty, 208 S.W. 91, 
276 Mo. 359, followed in State v. 
Funk, 208 S.W. 97. 

Or.—State v. Fisher, 288 P. 215, 132 
Or. 693. 

S.D.—State v. Ryan, 200 N.W. 1018, 
47 S.D. 596. 

Wyo.—State v. Rotolo, 270 P. 665, 
39 Wyo. 181. 

Truth of ooindictee’s statement 

Whatever accused, charged with 
two others with murder, said to the 
sheriff by way of admitting state¬ 
ments made by his coindictee, was 
admissible. 

Ind.—Baker v. State, 129 N.E. 468, 
190 Ind. 385. 

Evidence held Inadmissible 

Miss.—Crosby v. State, 175 So. 180, 
179 Miss. 149. 

Exculpatory statement 

When an admission is made by 
a person to an inquiring police offi¬ 
cer, there is inference that state¬ 
ment was not volunteered but infer¬ 
ence is precisely opposite when 
statement made is designed to ex¬ 
culpate maker thereof. 

U.S.—U. S. v. Bonanno, D.C.N.Y., 180 
F.Supp. 71. 

81.2 U.S.—Iva Ikuko Toguri D’Aqui¬ 
no v. U. S., C.A.Cal., 192 F.2d 338, 
certiorari denied 72 S.Ct. 772, 343 
U.S. 935, 96 L.Ed. 1343, rehearing 
denied 72 S.Ct. 1053, 343 U.S. 958, 
96 L.Ed. 1358, rehearing denied 73 
S.Ct. 786, 345 U.S. 931, 97 L.Ed 
1361, and rehearing denied, C.A., 

203 F.2d 390—Fuller v. U. S., C.A. 
Alaska, 170 F.2d 515. 

Ala.—Johnson v. State, 54 So.2d 84, 
36 Ala.App. 203—Layne v. State, 
21 So.2d 553, 32 Ala.App. 34, cer¬ 
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tiorari denied 21 So.2d 557, 246 
Ala. 539. 

Cal.—People v. Amaya, 251 P.2d 324, 
40 C.2d 70—People v. Buckowski* 
233 P.2d 912, 37 C.2d 629, certio¬ 
rari denied Buckowski v. People 
of State of California, 72 S.Ct. 369 
342 U.S. 928, 96 L.Ed. 692. 

People v. Zammora, 152 P.2d 180, 
66 C.A.2d 186—People v. Chan 
Chaun, 107 P.2d 455, 41 C.A.2d 586. 
Colo.—McRae v. People, 281 P.2d 
153, 131 Colo. 305. 

Ga.—Peterson v. State, 104 S.E.2d 
629, 97 Ga.App. 898. 

Ill.—People v. Davis, 107 N.E.2d 607, 
412 Ill. 391—People v. Provo, 97 
N.E.2d 802, 409 Ill. 63. 

Mo.—State v. Wood, 266 S.W.2d 632. 
N.D.—State v. Braathen, 43 N.W.2d 
202, 77 N.D. 309. 

Okl.—Thacker v. State, Cr., 309 P.2d 
306—Fields v. State, Cr., 284 P.2d 
442. 

Pa.—Commonwealth v. Laubach, 
Quar.Sess., 33 North.Co. 378. 

Wis.—State v. Stortecky, 77 N.W.2d 
721, 273 Wis. 362. 

Writing 

In a prosecution for uttering a 
forged check alleged to have been 
signed by accused, the mere fact 
that writing used as a basis of com¬ 
parison was executed by accused aft¬ 
er his arrest at the request of an 
officer does not conclusively estab¬ 
lish its involuntary character, so as 
to render it inadmissible. 

S.C.—State v. Lyle, 118 S.E. 803, 125 
S.C. 406. 

81.4 Cal.—People v. Zammora, 152 
P.2d 180, 66 C.A.2d 166—People v. 
Chan Chaun, 107 P.2d 455, 41 C.A. 
2d 586. 

N.D.—State v. Braathen, 43 N.W.2d 
202, 77 N.D. 309. 

Father of accused present 

In prosecution of sixteen-year-old 
boy for homicide, fact that boy’s fa¬ 
ther was present when sheriff took 
statement which was inculpatory in 
nature was proper circumstance for 
state to bring out In order to show 
that boy was not under undue in¬ 
ducement. 

Ala.—Golden v. State, 103 So.2d 52, 
39 Ala.App. 361, certiorari denied 
103 So.2d 62, 267 Ala. 456. 

81.6 Fla.—Thomas v. State, 92 So. 
2d 621, certiorari denied Thomas 
v. State of Florida, 77 S.Ct. 1389, 
354 U.S. 925, 1 L.Ed.2d 1440—Lou- 
ette v. State, 12 So.2d 168, 152 
Fla. 495. 

Ohio.—City of Columbus v. Bosley, 
App., 136 N.E.2d 426. 
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admissible because accused did not have counsel, 81 * 8 
or his counsel was not present; 81 * 1 ® but it has been 
held that after indictment, the right of accused to 
counsel is absolute, that the questioning in the ab¬ 
sence of his counsel of an accused who has sur¬ 
rendered for indictment is a violation of his constitu¬ 
tional rights, and that an admission so obtained is 
not admissible against him. 81 - 1 * An admission made 
in response to police or prosecution questioning has 
been held admissible although accused’s parents were 
excluded during the questioning, 81 * 14 he was denied 
an opportunity to examine his statement after it was 
transcribed, 81 * 16 his statement was taken under 
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oath, 81 * 18 or his admission concerned a crime other 
than the one for which he was arrested. 81 * 20 The 
fact that accused was in handcuffs 81 * 22 or leg 
irons 81 * 24 and that the police officers to whom ad¬ 
missions were made were armed 81 * 26 does not render 
the statement inadmissible. 

Caution and warning as to rights . In the absence 
of a statute to the contrary, a voluntary admission 
or incriminating statement is not rendered inadmis¬ 
sible because it was made without accused being 
cautioned or warned that it might be used against 
him, 81 * 28 or because he was not advised of his con- 


€ 1.8 U.S.—U. S. v. Sineiro, C.A.Pa., 
193 F.2d 136, certiorari denied 72 
S.Ct. 634, 343 U.S. 904, 96 L.Ed. 
1323. 

Cal.—People v. Atchley, 346 P.2d 764, 
63 C.2d 160. 

Mo.—State v. Swindell, 271 S.W.2d 
633—State v. Wood, 266 S.W.2d 
632. 

N.M.—State v. Jenkins, 239 P.2d 711, 
66 N.M. 12. 

Pa.—Commonwealth v. Jones, 19 A. 

2d 389, 341 Pa. 641. 

Minor 

An admission is not within an al¬ 
leged rule excluding a confession 
made by a minor without advice of 
counsel. 

Kan.—State v. Vargas, 308 P.2d 81, 
180 Kan. 716. 

€ 1.10 Mo.—State v. Chemick, 803 
S.W. 2 d 695, certiorari denied Cher- 
nick v. State of Missouri, 78 S.Ct. 
349, 365 U.S. 918, 2 L.Ed.2d 278- 
State v. Finn, 243 S.W.2d 67. 
Counsel excluded 

Evidence that at time of interroga¬ 
tion of accused he had engaged coun¬ 
sel, and desired and was denied con¬ 
ference with counsel, and that asso¬ 
ciate of accused’s counsel had un¬ 
successfully sought interview with 
accused at time of interrogation, 
should have been heard, considered, 
and weighed. 

Mo.—State v. Chernick, 278 S.W. 2 d 
741. 

81.12 N.Y.—People v. Di Biasi, 166 
N.E.2d 825, 7 N.Y.2d 544, 200 N.Y. 
S.2d 21. 

81.14 Idaho.—State v. Johnson, 261 
P.2d 638, 74 Idaho 269. 

Okl.—Thacker v. State, Cr., 309 P.2d 
306. 

81.16 Cal.—People v. Carmen, 228 
P.2d 281, 36 C.2d 768. 

81.18 Ark.—Rowe v. State, 275 S.W. 
2d 887, 224 Ark. 671. 

81.20 Wash.—State v. Green, 260 P. 
2d 343, 43 Wash.2d 102. 

81.22 La.—State v. Dowdy, 47 So. 2 d 
496, 217 La. 773, certiorari denied 
71 S.Ct. 76, 340 U.S. 866 , 95 L.Ed. 
627. 
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81.24 U.S.—La Moore v. U. S., C.A. 
Alaska, 180 F.2d 49. 

81.26 La.—State v. Dowdy, 47 So.2d 
496, 217 La. 773, certiorari denied 
71 S.Ct. 75, 340 U.S. 856, 95 L.Ed. 
627. 

81.28 U.S.—Scanlon v. U. S., C.A.N.! 
H., 223 F. 2 d 382—Turner v. U. S., 
C.A.N.C., 222 F.2d 926, certiorari j 
denied 76 S.Ct. 65, 350 U.S. 831, 
100 L.Ed. 647—Himmelfarb v. U. 
S., C.A.Cal., 176 F.2d 924, certio¬ 
rari denied 70 S.Ct. 103, 338 U.S. 
860, 94 L.Ed. 527, and Ormont v. 
U. S., 70 S.Ct. 103, 338 U.S. 860, 94 
L.Ed. 527—U. S. v. Heitner, C.C.A. 
N.Y., 149 F.2d 105, certiorari de¬ 
nied Cryne v. U. S., 66 S.Ct. 33, 
326 U.S. 727, 90 L.Ed. 432, rehear¬ 
ing denied 66 S.Ct. 164, 326 U.S. 
809, 90 L.Ed. 494. 

U. S. v. Papworth, D.C.Tex., 156 
F.Supp. 842, affirmed, C.A., Pap¬ 
worth v. U. S., 256 F.2d 125, cer¬ 
tiorari denied 79 S.Ct. 85, 358 U.S. 
854, 3 L.Ed.2d 88 , rehearing denied 
79 S.Ct. 239, 358 U.S. 914, 3 L.Ed. 2 d 
235. 

Ark.—McMillan v. State, 314 S.W.2d 
483, 229 Ark. 249—Veatch v. State, 
251 S.W.2d 1015, 221 Ark. 44. 

Cal.—People v. Francis, 319 P.2d 103, 
156 C.A.2d 1. 

Colo.—Castro v. People, 346 P,2d 

1020. 

D.C.—Matz v. U. S., 158 F.2d 190, 81 
U.S.App.D.C. 326—Morton v. U. S., 
147 F.2d 28, 79 U.S.App.D.C. 329, 
certiorari denied 65 S.Ct. 1015, 324 
U.S. 875, 89 L.Ed. 1428. 

Fla.—Louette v. State, 12 So.2d 168, 
152 Fla. 495. 

Ga.—McDowell v. State, 50 S.E.2d 
633, 78 Ga.App. 116. 

Idaho.—State v. Johnson, 261 P.2d 
638, 74 Idaho 269. 

Iowa,—State v. Marcus, 34 N.W.2d 
179, 240 Iowa 116—State v. Hick¬ 
man, 193 N.W. 21, 195 Iowa 765. 

Mass.—Commonwealth v. Jokinen, 
154 N.E. 189, 257 Mass. 429. 

Mich.—People v. Sharac, 176 N.W. 
431, 209 Mich. 249. 

Mo.—State v. McCulley, 327 S.W.2d 
127—State v. Laspy, 323 S.W.2d 
713—State v. Wood, 266 S.W.2d 
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632—State v. Pippin, 209 S.W.2d 
132, 357 Mo. 456. 

Miss.—Benson v. State, 48 So.2d 119 
—McGee v. State, 40 So.2d 160, ap¬ 
peal dismissed, certiorari denied 
70 S.Ct. 77, 338 U.S. 805, 94 L.Ed. 
487, rehearing denied 70 S.Ct. 977, 
339 U.S. 958, 94 L.Ed. 1369. 

Nev.—State v. Murray, 215 P.2d 265, 
67 Nev. 131, rehearing denied 216 
P.2d 606, 67 Nev, 131. 

N.H.—State v. George, 43 A.2d 256, 
93 N.H. 408. 

N.C.—State v. Artis, 42 S.E.2d 409, 
227 N.C. 371. 

Okl.—Fields v. State, Cr., 284 P.2d 
442—Wininegar v. State, 257 P.2d 
526, 97 Okl.Cr. 64—Camp v. State, 
239 P.2d 1036, 95 Okl.Cr. 70—Carr 
v. State, 208 P. 275, 21 Okl.Cr. 377. 
Or.—State v. Fisher, 288 P. 215, 132 
Or. 693. 

R.I.—State v. Gancarelli, 113 A. 5, 
43 R.I. 374. 

Pa.—Commonwealth v. Gumear, 76 
Pa.Super. 311. 

Necessity of warning as to admis¬ 
sibility of a confession see Infra §§ 
821-824. 

It is better and safer practice to 
inform accused that his replies may 
be used against him, but if the state¬ 
ments are not made under oath or 
under conditions requiring such 
warning, failure so to specifically in¬ 
struct accused does not affect ad¬ 
missibility of a statement which he 
makes. 

Cal.—People v. Chan Chaun, 107 P. 
2 d 455, 41 C.A.2d 586. 

Warning given, if required, held 
sufficient. 

U.S.—U. S. v. Sineiro, C.A.Fa., 193 
F.2d 136, certiorari denied 72 S.Ct. 
634, 343 U.S. 904, 96 L.Ed. 1323— 
Himmelfarb v. U. S., C.A.Cal., 175 
F.2d 924, certiorari denied 70 S.Ct. 
103, 338 U.S. 860, 94 L.Ed. 527, and 
Ormont v. U. S., 70 S.Ct. 103, 338 
U.S. 860, 94 L.Ed. 527. 

Mass.—Commonwealth v. Dascalakis, 
137 N.E. 879, 243 Mass. 519, 38 A. 
L.R. 113. 

Wyo.—State v. Cantrell, 186 F. 2 d 
539, 64 Wyo. 132. 



§ 732 CRIMINAL LAW 


22A C.J.S. 


stitutional 81 * 30 or legal 81 * 32 rights, such as the right 
to remain silent 81 * 34 or to consult counsel. 81 * s6 

The provision of the Uniform Code of Military 
Justice, SO U.S.C.A. § 602, requiring that one ques¬ 
tioned with respect to an accusation against him 
must be informed of his rights and that a statement 
obtained without compliance with such requuirement 
shall not be admissible in a trial by court-martial 
does not operate to bar the reception of such state¬ 
ments as evidence in state courts. 81 * 38 


Unlawful arrest . The fact that the admissions 
were made as a result of an unlawful arrest does 
not render them inadmissible. 81 * 40 

Delay in arraignment; unlawful detention . The 
federal courts, in order to enforce the requirement 
of prompt arraignment, have adopted the rule that 
statements and admissions obtained from one accused 
during a period of unlawful detention by the police 
in violation of the requirement of prompt arraign¬ 
ment are not admissible in evidence, 81 * 42 even though 


Tax investigation. 

(1) Government was not under af¬ 
firmative duty to warn taxpayer at 
beginning of investigation that sub¬ 
sequent criminal prosecution was 
possible, and statements made to in¬ 
vestigators by taxpayer, who was 
advised of his rights when state¬ 
ments were taken, were properly ad¬ 
mitted. 

U.S.—Vloutis v. TJ. S., C.A.La. f 219 
F.2d 782. 

(2) In prosecution for attempting 
to evade income taxes, fact that 
statements and admissions to inter¬ 
nal revenue bureau special agent 
were obtained by his representation 
that it was a routine check up and 
purely civil matter without any in¬ 
timation that there might be a crim¬ 
inal prosecution did not require ex¬ 
clusion of such statements from evi¬ 
dence as involuntary, since all such 
circumstances went to weight or 
credibility of evidence thus obtained. 
U.S.—Montgomery v. U. S., C.A.Tex., 

203 F.2d 887. 

81.30 U.S.—U. S. v. Freeman, C.C.A. 

Ill., 167 F.2d 786, certiorari denied 
69 S.Ct. 37, 336 U.S. 817, 93 L.Ed. 
372. 

U. S. v. Wheeler, D.C.Pa., 172 F. 
Supp. 278, affirmed, C.A., 275 F.2d 
94. 

Cal.—People v. Francis, 319 P.2d 103, 
166 C.A.2d 1—People v. Fox, 272 
P.2d 832, 126 C.A.2d 560. 

Ga.—McDowell v. State, 50 S.E.2d 
633, 78 Ga.App. 116. 

Kan.—State v. Criger, 98 P.2d 133, 
151 Kan. 176. 

Mo.—State v. Thost, 328 S.W.2d 36. 
Pa.—Commonwealth v. Dalton, 71 
Pa.Dist. & Co. 424, 66 Montg.Co. 
120 . 

S.D.—State v. Wood, 9 N.W.2d 151, 69 
S.D. 249. 

Weight and credibility of testimony 
Failure to warn taxpayers of their 
constitutional rights before question¬ 
ing them concerning their potential 
tax liability does not per se and as a 
matter of law render taxpayers’ ad¬ 
missions involuntary, but circum¬ 
stances of the Investigations and 
failure to warn taxpayers are matters 
going to weight and credibility of 
evidence. 


U.S.—'U. S. v. Guerrina, D.C.Pa., 126 
F.Supp. 609. 

81.32 Va.—James v. Commonwealth, 
66 S.E.2d 513, 192 Va. 713. 

81.34 U.S.—U. S. v. Freeman, C.C.A. 

Ill., 167 F.2d 786, certiorari denied 
69 S.Ct. 87, 335 U.S. 817, 93 L.Ed. 
372 

Ark.—Veatch v. State, 251 S.W.2d 
1015, 221 Ark. 44. 

Cal.—People v. Greene, 182 P.2d 676, 

80 C.A.2d 745. 

D.C.—Matz v. U. S., 158 F.2d 190, 

81 U.S.App.D.C. 326. 

Okl.—Hendricks v. State, Cr., 296 P. 
2d 205, appeal dismissed Hendricks 
v. State of Okl., 77 S.Ct. 329, 352 
U.S. 949, 1 L.Ed.2d 241. 

81.36 U.S.—'U. S. v. Papworth, D.C. 
Tex., 156 F.Supp. 842, affirmed, C.A., 
Papworth v. U. S., 256 F.2d 125, 
certiorari denied 79 S.Ct. 85, 358 
U.S. 854, 3 L.Ed.2d 88, rehearing de¬ 
nied 79 S.Ct. 239, 358 U.S. 914, 3 L. 
Ed.2d 235. 

Cal.—People v. Zammora, 152 P.2d 
180, 66 C.A.2d 166. 

Ga.—Ledford v. State, 113 S.E.2d 628, 
215 Ga. 799. 

Idaho.—State v. Johnson, 261 P.2d 
638, 74 Idaho 269. 

Wis.—State v. Stortecky, 77 N.W.2d 
721, 273 Wis. 362. 

81-38 Mass.—Commonwealth v. 

Beaulieu, 133 N\E.2d 226, 833 Mass. 
640, certiorari denied Weaver v. 
Commonwealth of Massachusetts, 

76 S.Ct. 859, 351 U.S. 957, 100 L.Ed. 
1480, certiorari denied Boisvert v. 
Commonwealth of Massachusetts, 

77 S.Ct. 70, 352 U.S. 857, 1 L.Ed.2d 
61. 

Statutory warning given 

Mass.—Commonwealth v. Beaulieu, 
133 N.E.2d 226, 333 Mass. 640, cer¬ 
tiorari denied Weaver v. Common¬ 
wealth of Massachusetts, 76 S.Ct. 
859, 351 U.S. 957, 100 L.Ed. 1480, 
certiorari denied Boisvert v. Com¬ 
monwealth of Massachusetts, 77 S. 
Ct. 70, 352 U.S. 857, 1 L.Ed.2d 61. 

81.40 U.S.—U. S. v. Carroll, D.C.N.Y., 
144 F.Supp. 939. 

Cal.—People v. Hicks, 331 P.2d 1003, 
165 C.A.2d 548, certiorari denied 
Hicks v. California, 79 S.Ct. 903, 
359 U.S. 981, 3 L.Ed.2d 930. 
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Ga.—Boyers v. State, 33 S.E.2d 251, 
198 Ga. 838—Calhoun v. State, 87 
S.E. 893, 144 Ga. 679. 

Md.—Zerwitz v. State, 109 A.2d 67 
205 Md. 357. 

Miss.—Huggins v. State, 47 So.2d 852, 
209 Miss. 552. 

81.42 U.S.—Upshaw v. U. S., App.D. 
C., 69 S.Ct. 170, 335 U.S. 410, 93 L. 
Ed. 100—McNabb v. U. S., Tenn., 
63 S.Ct. 608, 318 U.S. 332, 87 L.Ed. 
819, rehearing denied 63 S.Ct. 1322, 
319 U.S. 784, 87 L.Ed. 1727. 

Runnels v. U. S., C.C.A.Wash., 
138 F.2d 346—U. S. v. Haupt, C.CA. 

Ill., 136 F.2d 661. 

U. S. v. Bonanno, D.C.N.Y., 180 F. 
Supp. 71. 

U. S. v. Klapholz, D.C.N.Y., 17 F. 
R.D. 18, affirmed, C.A., 230 F.2d 494, 
certiorari denied 76 S.Ct 781, 351 
U.S. 924, 100 L.Ed. 1454. 

D.C.—Mallory v. U. S., 77 S.Ct. 1356, 
354 U.S. 449, 1 L.Ed.2d 1479—Jack- 
son v. U. S., 273 F.2d 521, 106 U.S. 
App.D.C. 396—Porter v. U. S., 258 
F.2d 685, 103 U.S.App.D.C. 385, cer¬ 
tiorari denied 79 S.Ct. 1289, 360 U.S. 
906, 3 L.Ed.2d 1257. 

Bums v. District of Columbia, 
Mun.App., 34 A.2d 714. 

Detention under war power 
Detention of American citizen of 
Japanese ancestry in Japan one 
month after cessation of actual hos¬ 
tilities had occurred because he was 
suspected of being a traitor was with¬ 
in the constitutional sanction of the 
war power, and his restraint was le¬ 
gal, and the admission In treason 
prosecution of statements made by 
him when interrogated by agent of 
the Federal Bureau of Investigation 
was proper, over objection that state¬ 
ments were the fruit of an unlawful 
detention. 

U.S.—Iva Ikuko Toguri D’Aquino v. 
U. S., C.A.Cal., 192 F.2d 338, cer¬ 
tiorari denied 72 S.Ct. 772, 343 U.S. 
935, 96 L.Ed. 1343, rehearing denied 
72 S.Ct. 1053, 343 U.S. 958, 96 L.Ed. 
1358, rehearing denied 73 S.Ct. 786, 
345 U.S. 931, 97 L.Ed. 1361, rehear¬ 
ing denied 203 F.2d 390. 

Accused In military custody 

Where accused was at time already 
legally detained, being in custody of 
marine corps, no effort at arrest was 
made by civil officers, and statements 
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it appears that the statemeiits were voluntary and 
trustworthy. 81 - 44 The rule does not apply so as to 
exclude all admissions made while in police cus¬ 
tody; 81 - 46 the exclusionary rule does not apply where 
accused was timely arraigned, 81 - 48 and an admission 
made before the time for arraignment has expired is 
not rendered inadmissible by reason of the subse¬ 
quent failure timely to arraign accused. 81 - 50 

The exclusionary rule does not apply as to admis¬ 
sions secured while accused was in lawful detention 
on another charge, 81 - 62 or, according to some of the 
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decisions, to admissions secured by state police un¬ 
lawfully detaining accused. 81 - 64 It has been held 
that the exclusionary rule applies only if the ad¬ 
mission was occasioned or caused by the illegal de¬ 
tention, 81 - 56 and that the burden is on accused to 
show that the delay in arraignment was for the il¬ 
legal purpose and with the illegal result of inducing 
the admission. 81 - 58 Incriminating statements given 
by accused to newspaper and television reporters 
during the period of delay in his arraignment are not 
within the scope of the exclusionary rule. 81 - 60 


were made in a matter of minutes and 
in response to single inquiry, there 
was no violation of Federal Rules of 
Criminal Procedure, Rule 4, 18 U.S. 

C. A., having to do with warrant or 
summons issued on complaint or of 
Rule 5 requiring that arrested per¬ 
son be taken before nearest available 
commissioner without unnecessary 
delay; and Rule 40 treating of re¬ 
moval of arrested person from one 
district to another and providing that 
one arrested on warrant issued in dis¬ 
tant district may have a hearing be¬ 
fore being removed thereto was im¬ 
material on issue of admissibility of 
statements in ensuing prosecution 
for murder. 

D. C.—Edmonds v. U. S., 278 F.2d 108, 
106 U.S.App.D.C. 373. 

Where statement Is not incrimina¬ 
tory, rule is not applicable. 

U.S.—Cohen v. U. S., C.C.A.I11., 144 
F.2d 984, certiorari denied 65 S.Ct. 
440, 323 U.S. 797, 89 L.Ed. 636, or¬ 
der withheld 65 S.Ct. 441, rehear¬ 
ing denied 65 S.Ct. 586, 324 U.S. 885, 
89 L.Ed. 1435. 

81.44 U.S.—Mallory v. U. S., App.D. 
C., 77 S.Ct. 1356, 354 U.S. 449, 1 
L.Ed.2d 1479—Upshaw v. U. S., 
App.D.C., 69 S.Ct. 170, 335 U.S. 410, 
93 L.Ed. 100. 

U. S. V. Hoffman, C.C.A.3ST.T., 137 
F.2d 416. 

D.C.—Bynum v. U. S., 262 F.2d 465, 
104 U.S.App.D.C. 368—Porter v. U. 
S., 258 F.2d 685, 103 U.S.App.D.C. 
385, certiorari denied 79 S.Ct. 1289, 
360 U.S. 906, 3 L.Ed.2d 1257. 

81.46 U.S.—U. S. v. Mitchell, App.D. 
C., 64 S.Ct. 896, 322 U.S. 65, 88 L. 
Ed. 1140. 

U. S. v. Grote, C.C.A.N'.Y., 140 F. 
2d 413. 

81.48 U.S.—U. S. v. Keegan, C.C.A.N. 
Y., 141 F.2d 248, reversed on other 
grounds 65 S.Ct. 1203, 325 U.S. 478, 
89 L.Ed. 1745. 

D.C.—Porter v. U. S., 258 F.2d 685, 
103 U.S.App.D.C. 385, certiorari de¬ 
nied 79 S.Ct. 1289, 360 U.S. 906, 3 
L.Ed.2d 1257. 

Borden is on aocused to show un¬ 
necessary delay in arraignment. 


U.S.—U. S. v. Walker, C.A.N.Y., 176 
F.2d 564, certiorari denied 70 S.Ct. 
239, 338 U.S. 891, 94 L.Ed. 547. 

Arraignment not unreasonably de¬ 
layed 

U.S.—U. S. v. Ebeling, C.C.A.N.Y., 146 
F.2d 254—U. S. v. Keegan, C.C.A.N. 
Y., 141 F.2d 248, motion denied 65 
S.Ct. 34, reversed on other grounds 
65 S.Ct. 1203, 325 U.S. 478, 89 L.Ed. 
1745. 

U. S. v. McCarthy, D.C.N.Y., 107 
F.Supp. 149—U. S. v. Corn, D.C. 
Wis., 54 F.Supp. 307. 

D.C.—'Washington v. U. S., 258 F.2d 
696, 103 U.S.App.D.C. 396. 

U. S. v. Simpson, D.C., 162 F. 
Supp. 677. 

Clark v. District of Columbia, 
Mun.App., 34 A.2d 711. 

Waiver of arraignment 

(1) Written waiver of arraignment 
and agreement voluntarily to remain 
in federal custody does not render 
subsequent admissions admissible in 
evidence. 

U.S.—'U. S. v. Haupt, C.C.A.I11., 136 
F.2d 661. 

(2) However, the contrary view 
has been taken. 

U.S.—'U. S. v. Mitchell, App.D.C., 64 
S.Ct. 896, 322 U.S. 65, 88 L.Ed. 
1140. 

U. S. v. Texeira, C.C.A.H.Y., 162 F. 
2d 169—U. S. v. Heitner, C.C.A.N.Y., 
149 F.2d 105, certiorari denied 
Cryne v. U. S., 66 S.Ct. 33, 326 U.S. 
727, 90 L.Ed. 432, rehearing de¬ 
nied 66 S.Ct. 164, 326 U.S. 809, 90 
L.Ed. 494—U. S. v. Meyer, C.C.A. 
N.Y., 140 F.2d 652. 

U. S. v. Klapholz, D.C.N.Y., 17 F. 
R.D. 18, affirmed 230 F.2d 494, cer¬ 
tiorari denied 76 S.Ct. 781, 351 U.S. 
924, 100 L.Ed. 1454. 

D.C.—Perry v. U. S., 253 F.2d 337, 102 
U.S.App.D.C. 315, certiorari denied 
78 S.Ct. 785, 356 U.S. 941, 2 L.Ed.2d 
816. 

(3) Government has burden of 
maintaining its assertion that waiv¬ 
ers of statutory right to be brought 
before committing officer were com¬ 
petently and intelligently made. 

U.S.—U. S. v. Haupt, C.C.A.I11., 136 

F.2d 661. 

Contra: Hayes v. District of Colum¬ 
bia, Mun.App., 34 A.2d 709. 

1059 


Admission made prior to arrest 
D.C.—U. S. v. Simpson, D.C., 162 F. 
Supp. 677. 

81.50 D.C.—Sykes v. U. S. f 143 F.2d 
140, 79 U.S.App.D.C. 97. 

Clark v. District of Columbia, 
Mun.App., 34 A.2d 711. 

81.52 U.S.—U. S. v. Carignan, Alas¬ 
ka, 72 S.Ct. 97, 342 U.S. 36, 96 L.Ed. 
48. 

Medina v. U. S., C.A.Cal„ 254 F.2d 
228, certiorari denied 79 S.Ct 72, 
358 U.S. 846, 3 L.Ed.2d 80. 

81.54 U.S.—Braswell v. U. S., C.A. 
Okl., 224 F.2d 706, certiorari denied 
76 S.Ct. 86, 350 U.S. 845, 100 L.Ed. 
752—White v. U. S. t C.A.Ala. t 200 F. 
2d 509, certiorari denied 73 S.Ct. 
1142, 345 U.S. 999, 97 L.Ed. 1405, 
rehearing denied 74 S.Ct. 17, 346 
U.S. 843, 98 L.Ed. 363. 

No collaboration with federal officers 
Admissions made by accused to fed¬ 
eral agent were not rendered inadmis¬ 
sible by delay in giving accused a 
preliminary hearing, where admis¬ 
sions were made while accused was in 
city custody under a state warrant 
and where any delay in preliminary 
hearing was caused by fact that ac¬ 
cused was detained by state officers, 
without any collaboration by federal 
authorities. 

U.S.— 1 Tillman v. U. S., C.A.Fla., 268 
F.2d 422. 

lawful custody of state officers 
U.S.—Lambert w. U. S., C.A.Ala., 261 
F.2d 799. 

81.56 U.S.—Bright v. U. S., C.A.Ark., 
274 F.2d 696—U. S. v. Ebeling, C.C. 
A.N.Y., 146 F.2d 254. 

81.58 U.S.—U. S. v. Papworth, D.C. 
Tex., 156 F.Supp. 842, affirmed, C.A., 
Papworth v. U. S., 256 F.2d 125, cer¬ 
tiorari denied 79 S.Ct. 85, 358 U.S. 
854, 3 L.Ed.2d 88, rehearing denied 
79 S.Ct. 239, 358 U.S. 914, 3 L.Ed.2d 
235. 

81.60 U.S.—IT. S. v. Papworth, D.C. 
Tex., 156 F.Supp. 842, affirmed, C. 
A., Papworth v. U. S., 256 F.2d 125, 
certiorari denied 79 S.Ct. 85, 358 
U.S. 854, 3 L.Ed.2d 88, rehearing 
denied 79 S.Ct. 239, 358 U.S. 914, 3 
L.Ed.2d 235. 
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A number of the state courts decline to follow this 
rule, and hold that while delay in arraignment and 
illegal detention may be a factor to be considered 
in determining whether or not the admission was 
voluntary, 81 * 62 such circumstance does not of itself 
render the statement involuntary or inadmissi¬ 
ble. 81 - 64 

In Texas . The code provision, under which a 
confession made by an accused person while in jail 
or other place of confinement or while in the custody 


of an officer is not admissible unless the statement 
is made in writing and the writing shows that he 
has been warned that he is not required to make a 
statement and that the statement may be used in 
evidence against him, is construed broadly and ap¬ 
plies to inculpatory statements and admissions. 81 * 66 
Written admissions made in compliance with the 
statute are admissible. 81 * 68 The statute does not 
bar the reception in evidence of statements made 
when not under arrest or in jail or other place of 
confinement. 81 * 70 While a formal arrest is not re- 


81.62 Ariz.—State v. Jordan, 320 P. 
2d 446, 83 Ariz. 248, certiorari de¬ 
nied Jordan v. State of Arizona, 78 
S.Ct. 1364, 357 U.S. 922, 2 L.Ed.2d 
1367, rehearing: denied 79 S.Ct. 17, 
358 U.S. 859, 3 L.Ed.2d 93. 

Cal.—Rogers v. Superior Court, 291 
P.2d 929, 46 C.2d 3. 

People v. Clemmons, 314 P.2d 142, 
153 C.A.2d 64. 

N.Y.—People v. Vargas, 166 N.E.2d 
831, 7 N.Y.2d 665, 200 N.Y.S.2d 29. 

81.64 Ariz.—State v. Jordan, 320 P. 
2d 446, 83 Ariz. 248, certiorari de¬ 
nied Jordan v. State of Arizona, 78 
S.Ct. 1364, 357 U.S. 922, 2 L.Ed.2d 
1367, rehearing denied 79 S.Ct. 17, 
358 U.S. 859, 3 L.Ed.2d 93—High- 
tower v. State, 158 P.2d 156, 62 
Ariz. 351. 

Cal.—Rogers v. Superior Court, 291 
P.2d 929, 46 C.2d 3. 

People v. Shapiro, App., 4 Cal. 
Rptr. 788—McAllister v. Superior 
Court In and For San Diego Coun¬ 
ty, 331 P.2d 654, 165 C.A.2d 297 
—People v. Soto, 317 P.2d 1005, 155 
C.A.2d 344—People v. Clemmons, 
314 P.2d 142, 153 C.A.2d 64—Peo¬ 
ple v. Allen, 298 P.2d 714, 142 C.A. 
2d 267—People v. Zammora, 152 P. 
2d 180, 66 C.A.2d 166. 

Del.—Wilson v. State, 109 A.2d 381, 
10 Terry 37, certiorari denied 75 S. 
Ct. 574, 348 U.S. 983, 99 L.Ed. 765. 

Ind.—McClanahan v. State, 117 N.E. 
2d 749, 233 Ind. 317. 

Mo.—State v. Scott, 298 S.W.2d 435. 

N.J.—State v. Schmieder, 74 A.2d 
290, 5 N.J. 40. 

State v. Buffa, 143 A.2d 833, 51 N. 
J.Super. 218, affirmed 157 A.2d 694, 
31 N.J. 378. 

N.Y.—People v. Vargas, 166 N.E.2d 
831, 7 N.Y.2d 655, 200 N.Y.S.2d 29. 

Okl.—Thacker v. State, Cr., 309 P.2d 
306—Fields v. State, Cr., 284 P.2d 
442. 

Tenn.—Ford v. State, 201 S.W.2d 539, 
184 Tenn. 443—-Wynn v. State, 181 
S.W.2d 332, 181 Tenn. 325. 

Admission made before expiration of 
time for arraignment 

Cal.—People v. Shapiro, App., 4 Cal. 
Rptr. 788. 

N.Y.—People v. Vargas, 166 N.E.2d 
831, 7 N.Y.2d 555, 200 N.Y.S.2d 29. 


81.66 Tex.—White v. State, Cr., 316 
S.W.2d 754—Kunz v. State, Cr., 310 
S.W.2d 583—Brown v. State, 309 S. 
W.2d 452, 165 Tex.Cr. 535 —Dowling 
v. State, 301 S.W.2d 920, 164 Tex. 
Cr. 650—Roberts v. State, 280 S. 
W.2d 285, 162 Tex.Cr. 41—Womack 
v. State, 268 S.W.2d 140, 160 Tex. 
Cr. 237—Duran v. State, 197 S.W. 
2d 356, 149 Tex.Cr. 571—Ely v. 

State, 141 S.W.2d 626, 139 Tex.Cr. 
520—Yarbrough v. State, 123 S.W. 
2d 356, 136 Tex.Cr. 7—Calloway v. 
State, 15 S.W.2d 13, 111 Tex.Cr. 522 
—Colston v. State, 292 S.W. 881, 
106 Tex.Cr. 423—Hext v. State, 282 
S.W. 242, 104 Tex.Cr. 46—Riojas v. 
State, 277 S.W. 640, 102 Tex.Cr. 258 
—Bratton v. State, 277 S.W. 387, 
102 Tex.Cr. 181—Holmes v. State, 
273 S.W. 849, 100 Tex.Cr. 635— 
Dekle v. State, 257 S.W. 882, 96 
Tex.Cr. 330—Stanton v. State, 252 
S.W. 519, 94 Tex.Cr. 366—Glover 
v. State, 247 S.W. 556, 92 Tex.Cr. 
617—Riley v. State, 246 S.W. 664, 
93 Tex.Cr. 205—Young v. State, 240 
S.W. 930, 91 Tex.Cr. 511—Roberts 
v. State, 239 S.W. 960, 91 Tex.Cr. 
433—Kellum v. State, 238 S.W. 940, 
91 Tex.Cr. 272—Brent v. State, 232 
S.W. 845, 89 Tex.Cr. 544—Chadwick 
v. State, 232 S.W. 842, 89 Tex.Cr. 
531—Stanchel v. State, 231 S.W. 
120, 89 Tex.Cr. 358—Monroe v. 

State, 230 S.W. 995, 89 Tex.Cr. 326 
—Buddy v. State, 227 S.W. 323, 88 
Tex.Cr. 403—Deckerd v. State, 225 
S.W. 166, 88 Tex.Cr. 132—Mayzone 
v. State, 225 S.W. 55, 88 Tex.Cr. 98 
—Hilliard v. State, 222 S.W. 553, 87 
Tex.Cr. 416—Willoughby v. State, 
219 S.W. 468, 87 Tex.Cr. 40—Phil¬ 
lips v. State, 219 S.W. 454, 86 Tex. 
Cr. 624—Clark v. State, 207 S.W. 
98, 84 Tex.Cr. 390—Dodd v. State, 
198 S.W. 783, 82 Tex.Cr. 139—Dov¬ 
er v. State* 197 S.W. 192, 81 Tex. 
Cr. 545. 

16 C.J. p 724 note 33. 

On issue of Insanity 
Proof of statements and acts made 
and done while accused was In con¬ 
finement or custody and which are 
not of criminative character or con¬ 
nected with case on trial is admissi¬ 
ble on issue of insanity, whether or 
not accused was warned. 
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Tex.—Gephart v. State, 249 S.W.2d 
612, 157 Tex.Cr. 414. 

Presence of officer 
It is not essential to legal custody 
under this statute that the arresting 
officer be bodily present at all times. 
Tex.—Stoker v. State, 245 S.W. 444 , 
93 Tex.Cr. 24. 

Preliminary hearing 
Where accused objected to recep¬ 
tion of statements as having been 
made while under arrest, court 
should have heard testimony pro and 
con on issue to determine whether 
proffered evidence was admissible. 
Tex.—Lewis v. State, 58 S.W.2d 827, 
123 Tex.Cr. 311. 

81.68 Tex.—Clark v. State, 143 S.W. 
2d 378, 140 Tex.Cr. 25—Miles v. 
State, 59 S.W.2d 403, 123 Tex.Cr. 
501—Brooks v. State, 234 S.W. 392, 
90 Tex.Cr. 208—Davis v. State, 211 
S.W. 689, 85 Tex.Cr. 163. 

81.70 Tex.—Alston v. State, 41 Tex. 
39. 

Monett v. State, Cr., 323 S.W.2d 
456—Wells v. State, 220 S.W.2d 
148, 153 Tex.Cr. 331—Phillips v. 
State, 216 S.W.2d 213, 152 Tex.Cr. 
612—De Leon v. State, 201 S.W. 
2d 816, 150 Tex.Cr. 391—Ekern v. 
State, 200 S.W.2d 412, 150 Tex.Cr. 
319—Fennell v. State, 199 S.W.2d 
515, 150 Tex.Cr. 132—Anthony v. 
State, 182 S.W.2d 917, 147 Tex.Cr. 
527—Holt v. State, 160 S.W.2d 957, 
144 Tex.Cr. 88 —Hankamer v. State, 
150 S.W.2d 794, 142 Tex.Cr. 23— 
McFarland v. State, 146 S.W.2d 188, 
140 Tex.Cr. 533—Hammond v. 
State, 137 S.W.2d 1025, 138 Tex.Cr. 
641—Whitehead v. State, 116 S.W. 
2d 703, 134 Tex.Cr. 579—Briggs v. 
State, 103 S.W.2d 373, 132 Tex.Cr. 
145—Wright v. State, 298 S.W. 296, 
107 Tex.Cr. 514—Osborne v. State, 
292 S.W. 240, 106 Tex.Cr. 310— 
Payne v. State, 268 S.W. 939, 99 
Tex.Cr. 268—Lugo v. State, 248 S. 
W. 387, 93 Tex.Cr. 605—Moody v. 
State, 236 S.W. 740, 90 Tex.Cr. 529 
—Jetty v. State, 235 S.W. 589, 90 
Tex.Cr. 346—Campbell v. State, 230 
S.W. 695, 89 Tex.Cr. 243—Hollis v. 
State, 204 S.W. 432, 83 Tex.Cr. 612 
—Longoria v. State, 188 S.W. 987, 
80 Tex.Cr. 121—McKinney v. State, 
187 S.W. 960, 80 Tex.Cr. 31—Mar- 
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quired, 81 * 72 statements made prior to arrest are not 
protected by the statute. 8 *-™ The statute excepts 
from its operation statements of facts or circum¬ 
stances that are found to be true, which conduce 
to establish guilt, 81 * 78 such as statements which lead 
to the finding of secreted or stolen property 81 - 78 or 
the instrument with which accused says the offense 
was committed. 81 - 80 

§ 733. -Judicial Admissions 

Voluntary admissions made by the accused In the 
course of Judicial proceedings are ordinarily admissible 
In evidence against him. 


CRIMINAL LAW §§ 732-733 

In the absence of statutory regulation of the sub¬ 
ject, 82 testimony and written statements given vol¬ 
untarily or made by a party or a witness in a ju¬ 
dicial proceeding, are, as admissions, competent 
against him on the trial of any issue in a criminal 
case to which they are pertinent. 83 Admissions 
made in the course of judicial proceedings are sub¬ 
stitutes for, and dispense with, the actual proof 
of facts in such proceeding. 84 Such rule applies not 
only to formal admissions by way of pleading or 
stipulation, but also to admissions made by accused 
in the course of his testimony. 84 - 5 They are con- 


tin v. State, 186 SW. 331, 79 Tex. 
Cr. 393. 

That accused was county convict 
and had been hired out on bond 
would not render inadmissible any 
statements he might make. 

Tex.—Andrews v. State, 141 S.W. 220, 
64 Tex.Cr. 2, 42 L.R.A..N.S., 747. 

Party refusing to submit to ar¬ 
rest, disarming officer, and forcing 
him to leave premises, cannot be 
heard to say that he was under ar¬ 
rest or any other form of restraint 
so as to render inadmissible testimo¬ 
ny as to his threats to kill witness. 
Tex.—Brashear v. State, 276 S.W. 
232, 101 Tex.Cr. 226. 

81.72 Tex.—Trollinger v. State, 219 
S.W.2d 1018, 153 Tex.Cr. 364—Stan¬ 
ton v. State, 252 S.W. 519, 94 Tex. 
Cr. 366. 

81.74 Tex.—Burnett v. State, 293 S. 
W.2d 608, 163 Tex.Cr. 429—Wells v. 
State, 220 S.W.2d 148, 153 Tex.Cr. 
331—Yarbrough v. State, 172 S. 
W.2d 345, 146 Tex.Cr. 217. 

81.76 Tex.—Jones v. State, 264 S.W. 
2d 106, 159 Tex.Cr. 399—Dalton v. 
State, 202 S.W.2d 228, 150 Tex.Cr. 
305—Carter v. State, 22 S.W.2d 659, 
113 Tex.Cr. 433—Wade v. State, 
248 S.W. 382, 93 Tex.Cr. 364—Wade 
v. State, 248 S.W. 381, 93 Tex.Cr. 
362—Williams v. State, 231 S.W. 
110, 89 Tex.Cr. 334—Rippey v. 

State, 219 SW. 463, 86 Tex.Cr. 639. 

No new information 

•Voluntary oral incriminating state¬ 
ment made by accused before justice 
of the peace while under arrest was 
not admissible on ground that it con¬ 
duced to establish guilt and was 
found to be true, where it disclosed 
no information or matter which was 
not known to officers prior to making 
of statement. 

Tex.—Taggart v. State, 191 S.W.2d 
728, 149 Tex.Cr. 91. 

81.78 Tex.—Gage v. State, 263 S. 
W.2d 553, 159 Tex.Cr. 336—Brown 
v. State, 211 SW.2d 234, 152 Tex. 
Cr. 39—Hughes v. State, 218 S.W. 
1048, 86 Tex.Cr. 611. 

16 C.J. p 629 note 24 [cj. 


81.80 Tex.—Mouton v. State, 235 S. 
W.2d 645, 155 Tex.Cr. 450, rehear¬ 
ing denied 236 S.W.2d 499, 155 Tex. 
Cr. 450—Lee v. State, 161 S.W.2d 
290, 144 Tex.Cr. 135. 

82. U.S.—Alkon v. U. S. f Mass., 163 
P. 810, 90 C.C.A. 116. 

Ky.—Grundy v. Commonwealth, 8 
Ky.L. 876. 

N.Y.—People v. Carlson, 225 N.Y.S. 
149, 222 App.Div. 54. 

People v. Doyle, 12 N.Y.S. 836, 
58 Hun 535. 

16 C.J. p 629 note 26. 

83. U.S.—Corpus Juris Secundum 
cited in Fowler v. U. S., C.A.Okl., 
239 F.2d 93—Corpus Juris Secun¬ 
dum cited in Shushan v. U. S., C.C. 
A.La., 117 F.2d 110, 117, 133 A.L.R. 
1040, certiorari denied 61 S.Ct. 1085, 
1086, three cases, 313 U.S. 574, 85 L. 
Ed. 1531, 1532, rehearing denied 62 
S.Ct. 53, four cases, 314 U.S. 706, 
86 L.Ed. 564. 

Ariz.—State v. Thomas, 275 P.2d 408, 
78 Ariz. 52. 

Cal.—People v. Larue, 83 P.2d 725, 28 
C.A.2d 748—People v. Hill, 37 P.2d 
849, 2 C.A.2d 141. 

Mo.—Corpus Juris Secundum cited in 

State v. Brinkley, 189 S.W.2d 314, 
323, 354 Mo. 337. 

N.Y.—People v. Miro, 271 N.Y.S. 341, 
151 Misc. 164. 

N.C.—State v. Simpson, 45 S.E. 567, 
133 N.C. 676. 

Okl.—Corpus Juris quoted in Martin 
v. State, 287 P. 424, 426, 46 Okl.Cr. 
411. 

Pa.—Commonwealth v. Roth, 71 Pa. 
Super. 71—Commonwealth v. En¬ 
sign, 40 Pa.Super. 157, 163, affirmed 
77 A. 657, 228 Pa. 400. 

Tex.—Alston v. State, 41 Tex. 39. 
Armstrong v. State, SO S.W. 235, 
34 Tex.Cr. 248. 

General admissibility of former evi¬ 
dence see infra §§ 892-896. 

Judicial confessions see infra § 830. 

Admission in open court after con¬ 
viction 

Public admissions in open court, 
which were made by accused after 
his conviction of murder in second 
degree, of facts which would indi¬ 
cate that he had committed murder 
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in first degree would be deemed ju¬ 
dicial admission made by him in 
event of grant of subsequent trial 
as result of successful appeal from 
conviction for murder in second de¬ 
gree. 

N.Y.—People v. McElroy, 136 N.Y.S. 

2d 693, 285 App.Div. 846. 

84. Ga.—Thaxton v. State, 80 S.E. 

2d 76, 89 Ga.App. 536. 

Mass.—Commonwealth v. Desmond, 
5 Gray 80. 

Mo.—Corpus Juris Secundum cited in 
State v. Kimbrough, 166 SW.2d 
1077, 1082, 350 Mo. 609. 

Okl.—Corpus Juris quoted In Martin 
v. State, 287 P. 424, 426, 46 Okl.Cr. 
411. 

Pa.—Commonwealth v. Bozzi, 82 A.2d 
303, 169 Pa.Super. 206. 

Utah.—Corpus Juris cited in State v. 
Durfee, 290 P. 962, 965, 77 Utah 
1 . 

Admissions by accused or his counsel 
in open court as dispensing with 
necessity for proof see infra 5 
1028. 

Materiality of evidence as to conced¬ 
ed facts see supra § 640. 

84.5 Iowa.—State v. Shepard, 73 N. 

W.2d 69, 247 Iowa 258. 

Tenn.—Davidson v. State, 201 S.W. 

2d 662, 184 Tenn. 468. 

Caution 

Party’s Judicial admissions from 
witness stand must be accepted cau¬ 
tiously as concluding an issue, and If 
his testimony as to a fact is essen¬ 
tially one of opinion, he is entitled to 
have jury consider more favorable 
testimony than his own. 

U.S.—Samish v. U. S., CjLCal., 223 
F.2d 358, certiorari denied 76 S.Ct. 
85, 350 U.S. 848, 100 L.Ed. 755, re¬ 
hearing denied 76 S.Ct. 150, 350 U.S. 
897, 100 L.Ed. 789. 

Judicial admission 

Where accused objected to testimo¬ 
ny concerning conversations with po¬ 
lice officers, but he then testified to 
most of the same facts as those 
which appeared in his statement to 
the officers, his testimony constituted 
a judicial admission. 

D.C.—Ercoli v. U. S., 131 F.2d 354, 7ft 
U.S,App.D.C, 360. 
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elusive on the person making them at least for the 
purposes of the case in which they are made. 85 

The testimony of one accused of a crime, given 
on compulsion by the state, either against himself or 
another, cannot thereafter be used against him; 86 
and where accused improperly is required to admit 
a portion of the state’s case against him, in order to 
have certain other testimony stricken, he is entitled 
to a new trial. 87 Statements made by accused on 
motion for bail have been conclusively presumed 
to have been freely and voluntarily made. 88 

A federal statute, providing that no pleading or 
evidence in a judicial proceeding shall be used 
against a party in any court of the United States in 
any criminal proceeding, applies only to criminal 
proceedings in federal courts, 89 and to evidence of 
a personal nature, to which a person can make oath, 
and not such as is derived from an examination of 
his books and papers, seized on judicial authority 
without such testimony or disclosure. 90 
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It has been held that a motion by accused to 
suppress evidence unlawfully obtained, and his 
affidavits and testimony in support of such motion, 
are admissible as an admission where the motion is 
denied, 90 * 5 but are not admissible where the mo¬ 
tion is sustained. 90 * 10 

At coroner’s inquest. Provided they were made 
voluntarily, 91 admissions by accused at a coroner’s 
inquest may be received against him. 92 The fact 
that accused was subpoenaed, or the equivalent 
thereof, to appear at the coroner’s inquest does not 
render his statements thereat inadmissible against 
him on a subsequent trial, if such statements were, 
in fact, voluntarily made. 93 

Before grand jury. In the absence of a statute 
to the contrary, 94 a voluntary incriminating state¬ 
ment, not amounting to a confession, made under 
oath by accused before the grand jury, may be used 
against him on the trial; 95 but the rule is other- 


Or.—State v. Honk, 260 P.2d 474, 199 
Or. 166. 

85. Mo.—Corpus Juris Secundum 
cited In State v. Kimbrough, 166 
S.W.2d 1077, 1082, 360 Mo. 609- 
State v. Brooks, 12 S.W. 633, 99 Mo. 
137. 

N.Y.—People ex rel. Cohen v. Mur¬ 
phy, 4 N.Y.S.2d 441, 264 App.Div. 
797, appeal denied 17 N.E.2d 113, 
278 N.Y. 741. 

Utah.—Corpus Juris quoted In State 
v. Durfee, 290 P. 962, 965, 77 Utah 

1. 

At least until withdrawn after no¬ 
tice, a solemn admission in judicio 
Is conclusively binding on parties 
thereto. 

Ga.—Tribble v. State, 80 S.E.2d 711, 
89 Ga.App. 693. 

86. Miss.—Church v. State, 176 So. 
162, 179 Miss. 440—Smith v. State, 
133 So. 681, 160 Miss. 227—Steele 
v. State, 24 So. 910, 76 Miss. 387. 

Compelling accused to incriminate 
himself see supra § 655. 

87. Wash.—State v. Pryor, 121 P. 
66, 67 Wash. 216. 

88. Ky.—Ratliff v. Commonwealth, 
206 S.W. 497, 182 Ky. 246. 

89. Pa.—Commonwealth v. Ensign, 
40 Pa.Super. 157, 163, affirmed 77 
A. 657, 228 Pa. 400. 

80. U.S.—U. S. v. Hughes, C.C.N.Y., 
26 F.Cas.No.15,417, 12 Blatchf. 553. 

90.5 U.S.—Fowler v. U. S., C.A.Cal., 
239 F.2d 93—Vaught v. U. S., C.C.A, 
Cal., 7 F.2d 370—U. S. v. Lindsly, 
D.C.La., 7 F.2d 247, reversed on oth¬ 
er grounds, C.C.A., Lindsly v. U. S„ 
12 F.2d 771. 

Tex.—Bell v. State, 250 S.W. 177, 94 
Tex.Cr. 266, error dismissed Bell 


v. State of Texas, 45 S.Ct. 97, 266 
U.S. 640, 69 L.Ed. 483. 

Wash.—State v. Dersiy, 209 P. 837, 
121 Wash. 455. 

90.10 U.S.—Safarik v. U. S., C.C.A. 
Neb., 62 F.2d 892. 

91. Ark.—Corpus Juris Secundum 
quoted in Dunham v. State, 181 S. 
W.2d 242, 244, 207 Ark. 472. 

Miss.—Church v. State, 176 So. 162, 
179 Miss. 440. 

Mo.—State v. Burnett, 206 S.W.2d 
345, 357 Mo. 106. 

S.C.—State v. Perry, 91 S.E. 300, 106 
S.C. 289. 

16 C.J. p 629 note 34. 

92. Idaho.—Corpus Juris cited in 
State v. McClurg, 300 P. 898, 907, 
50 Idaho 762. 

Mo.—State v. Burnett, 206 S.W.2d 
345, 357 Mo. 106—State v. McDan¬ 
iel, 80 S.W.2d 185, 336 Mo. 656. 

16 C.J. p 630 note 35. 

Accused not advised of rights 

(1) Testimony as to accused's in¬ 
criminatory statements at coroner's 
inquest was admissible as against ob¬ 
jections that he was not advised of 
his rights or given opportunity to 
consult counsel. 

N.M.—State v. Walker, 172 P.2d 588, 
50 N.M. 132. 

(2) Where it is not shown there is 
any hope or fear held out by those 
connected with the prosecution, and 
a person not under arrest willingly 
testifies at an Inquest, even though 
he is suspected, and not cautioned, 
such evidence is considered voluntary 
and is admissible at his trial. 

Ky.—Brown v. Commonwealth, 275 S. 
W.2d 928. 


93. Mo.—State v. Burnett, 206 S.W. 
2d 345, 357 Mo. 106—State v. Mc¬ 
Daniel, 80 S.W.2d 185, 336 Mo. 656. 

Matters considered 

(1) Whether testimony of accused 
given at coroner’s inquest was volun¬ 
tary and therefore admissible against 
him on trial must be determined on 
particular facts considering whether 
he was ignorant, whether he had 
counsel, whether he was advised of 
his rights, whether coercive methods 
were employed In obtaining state¬ 
ments from him, and the like. 

Mo.—State v. Burnett, 206 S.W.2d 
345, 357 Mo. 106. 

(2) Where coroner advised accused 
of his constitutional right to refuse 
to testify for fear that anything he 
might say might incriminate him 
or be used against him, and accused 
was in custody of an officer and not 
represented by counsel but was men¬ 
tally alert, transcript of his testimo¬ 
ny at inquest was admissible in sub¬ 
sequent murder prosecution. 

Mo.—State v. Hutsel, 208 S.W.2d 227, 

357 Mo. 386. 

94. Ky.—Nunn v. Commonwealth, 
243 S.W. 917, 195 Ky. 681. 

W.Va.—State v. Jones, 150 S.E. 728, 
108 W.Va. 264. 

95. U.S.—'U. S. v. Miranti, C.A.N.Y., 
253 F.2d 135—Stanley v. U. S., C.A. 
Ky., 245 F.2d 427, motion denied 
249 F.2d 64. 

U. S. v. Grunewald, D.C.N.Y., 164 
F.Supp. 644—U. S. v. Johnson, D.C. 
Pa., 76 F.Supp. 542, affirmed, C.C. 
A., 165 F.2d 42, certiorari denied 
68 S.Ct. 355, 332 U.S. 852, 92 L. 
Ed. 421, and Greenes v. U. S., 68 
S.Ct. 355, 332 U.S. 852, 92 L.Ed. 
422, rehearing denied 68 S.Ct. 457, 
333 U.S. 834, 92 L.Ed. 1118—U. S. 
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wise where accused’s testimony before the grand 
jury was not voluntary, 98 where he was subpoenaed 
and required to answer without being informed of 
his privilege against self-incrimination,97 0 r where 
he was under arrest at the time and his statement 
was not reduced to writing as required by statute. 98 
The state is not required to introduce all of ac- 
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cused’s statement or testimony before the grand ju¬ 
ry, but may introduce a portion thereof, and leave 
to accused the introduction of the remainder." 

At former trial or inquiry . Statements made by 
accused in testifying voluntarily on a former trial, 1 
of himself 2 or statements made by accused in tes- 


v. Grunewald, D.C.N.Y., 164 F.Supp. 
640. 

Ala.—Coplon v. State, 73 So. 226, 16 
Ala.App. 331, certiorari denied 74 
So. 1006, 199 Ala. 698. 

Ark.—Bratton v. State, 211 S.W.2d 
428, 213 Ark. 637. 

Cal.—People v. Pearson, 244 P.2d 36, 
111 C.A.2d 9—People v. Larue, 83 
P.2d 726, 28 C.A.2d 748—People v. 
West, 40 P.2d 278, 3 C.A.2d 668. 

Ga.—Davis v. State, 60 S.E. 376, 122 
Ga. 664. 

Ill.—People v. Borrelli, 64 N.E.2d 
719, 392 Ill. 481, certiorari denied 
Barrelli v. State, 66 S.Ct. 1026, 828 
U.S. 846, 90 L.Ed. 1619, rehearing 
denied 66 S.Ct. 1366, 328 U.S. 881, 
90 L.Ed. 1648. 

Ind.—State v. Brumflel, 126 N.E. 40, 
188 Ind. 684. 

N.Y.—People v. Castillo, 163 N.Y.S. 

2d 136, 3 A.D.2d 963. 

Ohio.—Williams v. State, 11 Ohio 
Cir.Ct., N.S., 4. 

Or.—State v. Rathie, 199 P. 169, 101 
Or. 339, petition denied 200 P. 790, 
101 Or. 339. 

Tex.—Davis v. State, 14 S.W.2d 842, 
111 Tex.Cr. 476—Medlock v. State, 
1 S.W.2d 308, 108 Tex.Cr. 274— 
Lloyd v. State, 279 S.W. 843, 103 
Tex.Cr. 31—Crosslin v. State, 235 S. 
W. 905, 90 Tex.Cr. 467—Webb v. 
State, 216 S.W. 866, 86 Tex.Cr. 337. 
Vt.—State v. Simonds, 182 A. 185, 
108 Vt. 60. 

16 C.J. p 630 note 37. 

Part or all of testimony 

(1) Generally, where the common¬ 
wealth desires to prove certain ad¬ 
missions of accused, it is not neces¬ 
sary to put in evidence his entire pre¬ 
vious testimony, although the entire 
testimony may be received as an ad¬ 
mission where accused is charged 
with participation in a complicated 
criminal endeavor involving many re¬ 
lated facts, incidents, and circum¬ 
stances, most of which are set forth 
in the prior testimony, and in such 
a case, his entire evidence may be 
viewed as a whole to ascertain the 
full extent of his admission as to his 
participation in the criminal plot. 
p a .—Commonwealth v. Evans, 154 A, 

2d 67, 190 Pa.Super. 179. 

(2) Admissibility of entire conver¬ 
sation or writing generally see infra 
§ 736. 

Auditor’s report of corporation’s 
financial condition, submitted to 
grand jury by accused as part of his 


voluntary testimony was admissible 
in trial for grand larceny. 

N.Y.—People v. Burgess, 155 N.E. 

745, 244 N.Y. 472. 

Accused warned of rights 
U.S.—U. S. v. Johnson, D.C.Pa., 76 F. 
Supp. 542, affirmed, C.C.A., 165 F.2d 
42, certiorari denied 68 S.Ct. 355, 
332 U.S. 852, 92 L.Ed. 421, and 
Greenes v. U. S., 68 S.Ct. 355, 332 
U.S. 852, 92 L.Ed. 422, rehearing 
denied 68 S.Ct. 457, 333 U.S. 834, 92 
L.Ed. 1118. 

Ark.—Bratton v. State, 211 S.W.2d 
428, 213 Ark. 537. 

Information dismissed 

Sole effect of order of county court 
dismissing information, filed by dis¬ 
trict attorney pursuant to grand ju¬ 
ry's direction, was to declare voting 
of information by grand jury null 
and void, and voluntary testimony 
before it by accused was not thereby 
tainted with any illegality or render¬ 
ed inadmissible in hearing on sub¬ 
sequent complaints charging accused 
with same offenses. 

N.Y.—People, on Complaint of Mc¬ 
Kinney v. Richter, 43 N.Y.S.2d 114, 
182 Misc. 96. 

Right to counsel 

Failure to inform accused of right 
to counsel does not render his testi¬ 
mony inadmissible where record did 
not disclose that at the time of the ! 
grand jury investigation accused had 
been a putative or prospective de¬ 
fendant. 

U.S.—'U. S. v. Grunewald, D.C.N.Y., 
164 F.Supp. 640. 

90. Ky.—Edwards v. Commonwealth, 
94 S.W.2d 25, 264 Ky. 4. 

Miss.—Cooper v. State, 42 So. 601, 
89 Miss. 429. 

Self-incrimination generally see su¬ 
pra § 655. 

Trick or device 

In criminal prosecution, wherein 
accused objected to introduction of 
his testimony before grand jury, 
record disclosed that testimony had 
not been procured by any trick or de- 
vice^ 

U.S.—U. S. v. Grunewald, D.C.N.Y., 
164 F.Supp. 640. 

97. Cal.—People v. Singh, 37 P.2d 
481, 1 C.A.2d 729. 

Tex.—Allen v. State, 188 S.W. 979, 
80 Tex.Cr. 70—Simmons v. State, 
184 S.W. 226, 79 Tex.Cr. 341. 

98. Tex.—Fry v. State, 124 S.W. 920, 
58 Tex.Cr. 169. 
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99. Tex.—Medlock v. State, 1 S.W. 
2d 308, 108 Tex.Cr. 274—Shaw v. 
State, 165 S.W. 930, 73 Tex.Cr. 337. 
Introduction of entire statement gen¬ 
erally see infra § 735. 

1. Ala.—Edwards v. State, 40 So.2d 
103, 34 Ala.App. 373. 

D.C.—Warde v. U. S., 158 F.2d 651, 
81 U.S.App.D.C. 356—Milton v. U. 
S., 110 F.2d 556, 71 App.D.C. 394. 
Minn.—State v. Liss, 176 N.W. 51, 
145 Minn. 45. 

Mo.—State v. Hutsel, 208 S.W.2d 227, 
357 Mo. 386—State v. Thomas, 1 
S.W.2d 157, 318 Mo. 843. 

Pa.—Commonwealth v. Krolak, 64 A. 
2d 522, 164 Pa.Super. 288—Com¬ 
monwealth v. Cavanaugh, 46 A.2d 
579, 159 Pa.Super. 113, 

16 C.J. p 630 note 41. 

Test of admissibility of incriminat¬ 
ing testimony by accused in another 
proceeding is no longer whether it 
was made in a judicial proceeding 
under oath, but whether it was vol¬ 
untary, in which event it is admis¬ 
sible. 

Mo.—State v. Hutsel, 208 S.W.2d 227, 
357 Mo. 386. 

2. Ariz.—Dugan v. State, 282 P. 481, 
36 Ariz. 36. 

D.C.—Milton v. U. S., 110 F.2d 556, 
71 App.D.C. 394. 

Md.— Corpus Juris quoted in Henze 
v. State, 140 A. 218, 224, 154 Md. 
332. 

Mo.—State v. Long, 22 S.W.2d 809, 
324 Mo. 205. 

N.M.—State v. Jenkins, 239 P.2d 711, 
56 N.M. 12. 

N.C.— Corpus Juris Secundum cited 
in State v. Farrell, 28 S.E.2d 560, 
563, 223 N.C. 804. 

Pa.—Commonwealth v. Krolak, 64 A. 
2d 522, 164 Pa.Super. 288 —Com¬ 
monwealth v. Benedict, 173 A. 853, 
113 Pa.Super. 504. 

16 C.J. p 630 note 42, 

Identity of issues not required 
When evidence is offered to prove, 
admission, there is no requirement 
that opportunity should have been 
given for cross-examination, and 
consequently, no requirement of iden¬ 
tity of issues. 

D.C.—Milton v. U. S„ 110 F.2d 556, 
71 App.D.C. 394. 

Former trial on same charge 
U.S.—U. S. v. Yates, D.C.Cal., 107 F. 
Supp. 408, reversed on other 
grounds, C.A., 227 F.2d 844. 

D.C.—Milton v. U. S., 110 F.2d 556, 71 
App.D.C. 394* 
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tifying voluntarily on a former trial of some other 
person , 3 are admissible against him as admissions. 
Voluntary testimony by accused before a court of 
inquiry , 3 - 5 or before a fire marshal authorized by 
.■statute to inquire into the origin of fires , 4 or before 
the state bureau of accounting , 6 is received against 
•accused as his admission. On the other hand, tes¬ 
timony given by accused at a former trial, on behalf 
of the state or under compulsion, against a co¬ 
defendant, is not admissible against him . 6 

In affidavits for continuance or change of venue . 
Provided they are relevant to some issue , 7 state- 
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ments of fact voluntarily made under oath by ac¬ 
cused on a motion for a continuance may be proved 
against him as admissions on his trial ; 3 and in 
some 9 but not in other 10 jurisdictions the same rule 
is applied when the motion was for a change of 
venue. 

On preliminary examination. The admissions 
voluntarily 11 made by accused and contained in his 
testimony or statement on the preliminary examina¬ 
tion, although not amounting to a confession, are 
evidence against him , 12 provided his rights were 
safeguarded and the requisite formalities were com- 


Deportation hearing 

In prosecution for false swearing: 
before grand Jury as to place of 
birth, evidence concerning admissions 
by accused as to his place of birth 
made during course of previous de¬ 
portation proceedings was not objec¬ 
tionable on ground that whole of ac¬ 
cused's testimony at deportation pro¬ 
ceeding was not offered when ac¬ 
cused’s cross-examination of witness 
resulted In introduction of all testi¬ 
mony that accused deemed essential. 
N.J.—State v. Doto, 109 A.2d 9, 16 
N.J. 397, certiorari denied Doto v. 
State of New Jersey, 76 S.Ct. 601, 
349 U.S. 912, 99 L.Ed. 1247. 

3 . U.S.—Boitano v. U. S., C.C.A.Cal., 
7 F.2d 324. 

Ala.—Odiorne v. State, 31 So.2d 132, 
249 Ala. 375. 

Green v. State, 133 So. 739, 24 
Ala.App. 235, certified questions 
answered 133 So. 740, 222 Ala. 556. 
Cal.—People v. Carter, 52 F.2d 294, 
10 C.A.2d 387. 

Ga.—McDowell v. State, 51 S.E.2d 
546, 78 Ga.App. 487. 

Ill.—People v. Nachowicz, 172 N.E. 
812, 340 Ill. 480. 

Miss.—Smith v. State, 133 So. 681, 
160 Miss. 227. 

Mo.—State v. Long, 22 S.W.2d 809, 
324 Mo. 205. 

N.J.—State v. Standford, 101 A. 53, 
90 N.J.Law 724. 

N.M.—State v. Jenkins, 239 P.2d 711, 
56 N.M. 12. 

Okl.—Vandeventer v. State, 79 P.2d 
1032, 64 Okl.Cr. 317, reheard 84 P. 
2d 819, 65 Okl.Cr. 239—Staley v. 
State, 79 P.2d 818, 64 Okl.Cr. 302, 
reheard 84 P.2d 813, 65 Okl.Cr. 227. 
Or.—State v. Gauthier, 231 P. 141, 
113 Or. 297. 

Tex.—Collier v. State, 287 S.W. 1095, 
105 Tex.Cr. 246—Barnes v. State, 
277 S.W. 647, 102 Tex.Cr. 155. 

16 C.J. p 630 note 43. 

Habeas corpus proceeding 

U.S.—Ayres v. U. S„ C.A.Tex., 193 F. 
2d 739. 

Transcript; notes 

Inability of state and its witness, 
the reporter, to produce shorthand 
notes was insufficient to warrant ex¬ 


clusion of transcript of testimony 
verified by reporter’s testimony 
where such notes were unobtainable. 
Ala.—Odiorne v. State, 31 So.2d 132, 
249 Ala. 375. 

3.5 Offer of part of testimony 

In murder prosecution, testimony 
as to accused’s admissions before 
court of inquiry was not inadmissi¬ 
ble on ground that only a part of his 
statement was disclosed, where re¬ 
port of testimony was available and 
accused’s counsel could have devel¬ 
oped any explanation. 

Ky.—Sams v. Commonwealth, 171 S. 

W.2d 989, 294 Ky. 393. 

Anti-sweating act 

Admissions by accused before 
court of inquiry were not inadmissi¬ 
ble under the anti-sweating act, since 
they were obtained in a judicial pro¬ 
ceeding authorized by statute after 
accused had been informed of right 
not to testify. 

Ky.—Sams v. Commonwealth, 171 S. 
W.2d 989, 294 Ky. 393. 

4 . Kan.—State v. Harris, 175 P. 153, 
103 Kan. 347. 

Statutory immunity 

(1) Where a statute so provides, 
testimony or evidence taken on an 
examination by the fire marshal in 
which an unwilling witness is com¬ 
pelled to testify under oath cannot 
be used in any criminal proceeding or 
action. 

N.Y.—People v. Ales, 160 N.E. 395, 
247 N.Y. 351. 

People v. Klein, 173 N.Y.S. 108, 
185 App.Div. 86, 37 N.Y.Cr. 226. 

(2) Such a statute does not ren¬ 
der voluntary statements made to 
the fire marshal inadmissible. 

N.Y.—People v. Ales, supra. 

5 . Ohio.—Gould v. State, 152 N.E. 
788, 21 Ohio App. 26. 

6. Miss.—Smith v. State, 133 So. 
681, 160 Miss. 227. 

Self-incrimination generally see su¬ 
pra § 655. 

7. Ill.—Farrell v. People, 103 Ill. 
17. 

8. Mich.—People v. Hoffman, 105 N. 
W. 838, 142 Mich. 531. 

, 16 C.J. p 630 note 48. 
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9. Miss.—Boles v. State, 24 Miss. 
445. 

10. Ind.—Behler v. State, 13 N.E. 
272, 112 Ind. 140. 

16 C.J. p 630 note 50. 

11- Miss.—Steele v. State, 24 So. 
910, 76 Miss. 387. 

Mo.—State v. Burnett, 206 S.W.2d 
345, 357 Mo. 106. 

N.M.—State v. Jenkins, 239 P.2d 711, 
56 N.M. 12. 

16 C.J. p 329 note 90%. 

Coerced admission not admissible 
Pa.—Commonwealth v. Turner, 80 A. 
2d 708, 367 Pa. 403. 

12. U.S.— - Wilson v. U. S., Ark., ^ 
S.Ct. 895, 162 U.S. 613, 40 L.Ed. 
1090. 

Cooper v. U. S., C.C.A.Tenn. f 5 F. 
2d 824. 

Ala.—Dawson v. State, 108 So. 261, 
21 Ala.App. 346—Loman v. State, 
99 So. 769, 19 Ala.App. 611, cer¬ 
tiorari denied Ex parte Loman, 99 
So. 923, 211 Ala. 700. 

Ariz.—West v. State, 208 P. 412, 24 
Ariz. 237. 

Ark.—Barnhardt v. State, 275 S.W. 
909, 169 Ark. 567. 

Cal.—People v. Sanderson, 18 P.2d 
982, 129 C.A. 531—People v. Duffy, 
294 P. 496, 110 C.A. 631—People v. 
Thourwald, 189 P. 124, 46 C.A. 261. 
Ga.—King v. State, 78 S.E.2d 20, 210 
Ga. 92. 

Iowa.—State v. Golden, 190 N.W. 509. 
La.—State v. Simien, 30 La.Ann. 296. 
Mich.—People v. Sharac, 176 N.W. 
431, 209 Mich. 249. 

Mo.—State v. Long, 22 S.W.2d 809, 
324 Mo. 205. 

Nev.—State v. Beyers, 71 P.2d 1044, 
68 Nev. 125. 

N.M.—State v. Jenkins, 239 P.2d 711, 
56 N.M. 12. 

N.Y.—People v. Bevilacqua, 170 N.Y. 
S.2d 423, 12 Misc.2d 558, reversed 
on other grounds 155 N.E.2d 865, 
5 N.Y.2d 867, 182 N.Y.S.2d 18. 
Okl.—England v. State, Cr., 276 P.2d 
270. 

Tenn.—Solomon v. State, 315 S.W.2d 
99, 203 Tenn. 583. 
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plied with on the preliminary examination , 13 and 
provided the jurisdiction is not one in which such 
evidence is excluded by statute . 14 

Pleas and offers to plead . A verified plea filed by 
accused is admissible . 14 * 5 

In some jurisdictions, a voluntary offer by accused 
before trial to plead guilty on terms to the offense 
charged is competent as his admission , 15 but in other 
jurisdictions evidence of such an unaccepted offer is 


CRIMINAL LAW § 733 

inadmissible . 16 An offer by accused to abide by the 
results of a lie detector test, to plead guilty if the 
test indicated his denial of guilt was false provided 
it was agreed that he would be released if the test 
indicated his innocence, has been held inadmissible 
on his behalf . 16 * 5 The admissibility of evidence of 
offers of compromise generally is considered infra 
§ 736 . 

It is generally held that a voluntary plea of guilty 
on a prior trial or hearing , 17 even for another of- 


Tex.—Sims v. State, Cr. f 323 S.W.2d 
466. 

16 C.J. p 329 note 90%, p 630 note 
52. 

Explanation, of admission proper, 
ly excluded under circumstances. 

N.J.—State v. Fairbrothere, 124 A. 
452, 99 N.J.Law 295. 

13 . Cal.—People v. Greene, 182 P.2d 
576, 80 C.A.2d 745. 

Tex.—Coleman v. State, Cr., 20 S.W. 
2d 1060. 

16 C.J. p 630 note 53. 

Pailure to Inform accused of rights 

(1) Statute requires magistrate to 
inform accused of his rights, and 
failure to do so renders testimony as 
to statement by accused inadmissi¬ 
ble. 

Tenn.—Giles v. State, 206 S.W.2d 412, 
185 Tenn. 429. 

(2) Sworn statements of accused, 
voluntarily testifying for himself, on 
examining trial, are admissible 
against him, whether or not he was 
under arrest or cautioned. 

Tex.—Fuller v. State, 61 S.W.2d 825, 
124 Tex.Cr. 321—Brown v. State, 
273 S.W, 263, 100 Tex.Cr. 326. 

Accused having made no motion to 
set aside information could not ob¬ 
ject to admission against him at trial 
of his testimony at preliminary ex¬ 
amination on grounds that he was 
compelled to be a witness against 
himself, that he was not represented 
by counsel at preliminary examina¬ 
tion, and that his constitutional 
rights had been violated. 

Cal.—People v. Greene, 182 P.2d 576, 
80 C.A.2d 745. 

14 . W.Va.—State v. Hall, 7 S.E. 422, 
31 W.Va. 505. 

Where accused testifies 

Where a witness subsequently 
goes on the stand on his own behalf, 
under Code 1919 § 4778, he waives 
the right afforded him by § 4781, 
providing that no statement made 
by him on a legal examination can be 
used against him as evidence. 

Va.—Smith v. Commonwealth, 118 S. 
E. 107, 136 Va. 773. 

14.5 W.Va.—State v. Fisher, 18 S.E. 

2d 649, 123 W.Va. 745. 

To prove prior oonviotlon 
W.Va,—State v. Fisher, supra. 


15. U.S.—Christian v. U. S., C.C.A. 
Ala., 8 F.2d 732. 

Cal.—People v. Martin, 274 P.2d 509, 
127 C.A.2d 777—People v. Cooper, 
183 P.2d 67, 81 C.A.2d 110—People 
v. Russell, 246 P. 110, 77 C.A. 113. 
16 C.J. p 630 note 55—33 C.J. p 750 
note 94. 

If granted continuance 

Cal.—People v. Boyd, 227 P. 783, 67 
C.A. 292. 

Representation by counsel 

Where accused executed consent 
for transfer of case from district in 
which crime was allegedly commit¬ 
ted to district in which he had been 
arrested for purpose of entering plea 
of guilty of nolo contendere, his 
statement in consent that he desired 
to plead guilty or enter plea of nolo 
contendere could not be used against 
him unless he was represented by 
counsel when made. 

U.S.—U. S. v. Kratz, D.C.Neb., 97 F. 
Supp. 999, appeal dismissed, CA.., 
191 F.2d 208. 

Unconditional offers to plead guilty 
are admissible. 

Colo.—McClain v. People, 141 P.2d 
685, 111 Colo. 271. 

In Texas 

(1) In some cases an offer to plead 
guilty on terms has been held to be 
admissible. 

Tex.—Kirk v. State, 120 S.W. 436, 56 
Tex.Cr, 429. 

(2) On the other hand, such evi¬ 
dence has been held to be inadmis¬ 
sible. 

Tex.—Stafford v. State, 67 S.W.2d 
285, 125 Tex.Cr. 174. 

(3) Particular admissions have 
been held not to be inadmissible as 
a compromise proposition. 

Tex.—Goss v. State, 202 S.W. 956, 83 
Tex.Cr. 349. 

16. Ala.—Daugherty v. State, 186 So. 

780, 28 Ala.App. 453. 

Ky.—Fugate v. Commonwealth, 72 
S.W.2d 47, 254 Ky. 663—Bennett 
v. Commonwealth, 28 S.W.2d 24, 
234 Ky. 333. 

Minn.—State v. McGunn, 294 N.W. 
208, 208 Minn. 349. 

Wyo.—State v. Mau, 285 P. 992, 41 
Wyo. 365. 


Dictum 

Pa.—Commonwealth v. Cohen, 2 A.2d 
560, 133 Pa.Super. 437. 

Statement of intention to plead 
guilty should not be treated as an 
admission of guilt. 

Ala.—Parker v. State, 112 So.2d 493, 
40 Ala.App. 244, certiorari denied 
112 So.2d 496, 269 Ala. 699. 

In Missouri 

(1) It has been held that an offer 
to plead guilty on terms as to pun¬ 
ishment is not admissible. 

Mo.—State v. Abel, 8 S.W.2d 55, 320 
Mo. 445. 

(2) However, in a later case, this 
rule was questioned and it was held 
not to be error to refuse to direct the 
jury to disregard testimony that ac¬ 
cused inquired as to what would hap¬ 
pen if he entered a guilty plea. 

Mo.—State v. Christian, 245 S.W/2d 

895. 

16.5 Del.—Miller v. State, 137 A.2d 
388, 11 Terry 579. 

17. Ala.—Booker v. City of Birming¬ 
ham, 125 So. 603, 23 Ala.App. 312, 
certiorari denied 125 So. 604, 220 
Ala. 443. 

Ind.—Busch v. State, 150 N.E. 55, 
197 Ind. 173. 

Mo.—State v. Hadley, 249 S.W.2d 
857. 

City of Columbia v. Jackson, 
App., 227 S.W. 644. 

N.J.—State v. Fairbrothers, 124 A. 

452, 99 N.J.Law 295. 

N.Y.—People v. Jacobs, 151 N.Y.S. 

522, 165 App.Div. 721. 

N.C.—State v. Libby, 183 S.E. 414, 
209 N.C. 363. 

Or.—Corpus Juris Secundum cited in 

State v. Thomson, 278 P.2d 142, 
147, 203 Or. 1. 

Effect of plea generally see supra §8 
424(l)—424(7). 

Admission on stand of former plea 
Former plea of guilty in prosecu¬ 
tion was admission of guilt in course 
of judicial proceedings which was 
admissible in subsequent prosecu¬ 
tion, notwithstanding that former in¬ 
dictment was defective and that for¬ 
mer conviction was not presumption 
of guilt, where defendant took wit¬ 
ness stand and admitted such plea of 
guilty. 
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fense, where the plea in effect admits certain facts 
which are relevant and material on the present 
trial , 18 is admissible. A plea of guilty at the pre¬ 
liminary hearing or arraignment is admissible at the 
trial , 18 - 5 and a plea of guilty in the lower court is 
admissible on a trial de novo on appeal . 18 * 10 

A plea of nolo contendere to another offense may 
not be received against accused as an admission . 19 


Where accused agreed to plead guilty, but after¬ 
ward exercised his right not to do so, such agreement 
is not admissible in evidence ; 20 and in some cases 
it is held that a withdrawn plea of guilty, in place 
of which a plea of not guilty has been substituted by 
leave of the court, is not competent as an admis¬ 
sion , 21 but other authorities permit evidence of such 
withdrawn plea as an admission . 22 


Tex.—Rodriguez v. State, 94 S.W.2d 
476, 130 Tex.Cr. 438. 

Zzl state or federal court 
U.S.—Myers v. U. S., C.C.AW.Va., 
49 F.2d 230, certiorari denied 61 
S.Ct. 667, 283 U.S. 866, 76 L.Ed. 
1470. 

Ala.—Nuby v. State, 97 So. 767, 19 
Ala.App. 424. 

Ark.—Lolla v. State, 15 SW.2d 988, 
179 Ark. 346. 

Ga.—Outz v. State, 116 S.E. 123, 29 
Ga~App. 403. 

Ky.—Addington v. Commonwealth, 
264 S.W. 889, 200 Ky. 290. 

Tex.—Safeel v. State, 28 S.W.2d 169, 
115 Tex.Cr. 678. 

Evidentiary force of judgment 
record arises, not from the judg¬ 
ment, but the plea, which, if guilty, 
is a confession of the truth of the 
charge and admissible in other pro¬ 
ceedings, and, if not guilty, is in¬ 
admissible. 

N.H.—State v. Giles, 125 A. 682, 81 
N.H. 328. 

18. Del.—State v. Lynch, 28 A.2d 
163, 3 Terry 95. 

Ill.—People v. Epping, 162 N.E.2d 
366, 17 Ill.2d 557. 

Mass.—Commonwealth v. Crecorian, 
162 N.E. 7, 264 Mass. 94. 

Mo.—Corpus Juris Seoundum cited in 
State v. Hadley, 249 S.W.2d 857, 
860. 

16 C.J. p 631 note 57. 

2Tot conclusive 

Plea of guilty is not conclusive evi¬ 
dence in another case. 

U.S.—Accardi v. TJ. S., C.C.A.Mo., 15 
F.2d 619. 

18.5 U.S.—'U. S. v. Adelman, C.C.A. 

N.Y., 107 F.2d 497. 

Ala.—Gray v. State, 199 So. 255, 29 
AlaA.pp. 668—Dawson v. State, 
108 So. 261, 21 AlaApp. 346—Lo- 
man v. State, 99 So. 769, 19 Ala. 
App. 611, certiorari denied Ex par¬ 
te Loman, 99 So. 923, 211 Ala. 700. 
Ark.—Hays v. State, 324 S.W.2d 620 
—Earnhardt v. State, 275 S.W. 909, 
169 Ark. 667. 

Cal.—People v. Sanderson, 18 P.2d 
982, 129 C.A. 531. 

Fla.—Williams v. State, 184 So. Ill, 
134 Fla. 588. 

Ga.—Gresham v. State, 66 S.E.2d 255, 
84 Ga.App. 403. 

Md.—Williams v. State, 132 A.2d 605, 
214 Md. 143. 


Mass.—Commonwealth v. Devlin, 141 
N.E.2d 269, 335 Mass. 555—Morris¬ 
sey v. Powell, 23 N.E.2d 411, 304 
Mass. 268, 124 A.L.R. 1522. 

N.C.—Corpus Juris cited in State v. 
Ingram, 168 S.E. 837, 838, 204 N.C. 
557. 

Pa.—Commonwealth v. Bennett, 168 
A. 499, 110 Pa.Super. 303. 

Statutory exception in murder cases 

(1) In New Jersey, under a stat¬ 
ute providing that in no case shall 
the plea of guilty be received on 
any indictment for murder, in a 
murder prosecution evidence of a 
plea of guilty before a magistrate is 
inadmissible. 

N.J.—State v. Leaks, 10 A.2d 281, 
124 N.J.Law 261—State v. Smith, 
162 A. 752, 109 N.J.Law 532. 

(2) Fact that counsel for accused 
in murder prosecution had referred 
to fact that accused had entered a 
plea of guilty when arraigned before 
a justice of the peace did not jus¬ 
tify receiving evidence produced by 
state showing that accused had 
pleaded guilty when arraigned. 

N.J.—State v. Leaks, supra. 

18.10 Idaho.—State v. Sedam, 107 
F.2d 1065, 62 Idaho 26. 

N.J.—State v. Baumgartner, 91 A.2d 
222, 21 N.J.Super. 348. 

19. U.S.—Piassick v. U. S., C.A.Ga., 
253 F.2d 658. 

Mo.—Neibling v. Terry, 177 S.W.2d 
502, 352 Mo. 396, 152 A.L.R. 249. 
N.H.—State v. La Rose, 52 A. 943, 
71 N.H. 435. 

N.C.—State v. Stone, 95 S.E.2d 77, 
245 N.C. 42—Winesett v. Scheldt, 
79 S.E.2d 501, 239 N.C. 190—State 
v. Thomas, 72 S.E.2d 525, 236 N.C, 
196. 

Plea of nolo contendere generally see 
supra §§ 425(1)—425(5). 

20. Tex.—Dean v. State, 161 S.W. 
974, 72 Tex.Cr. 274. 

21. U.S.—Kercheval v. U. S., Ark., 
47 S.Ct. 582, 274 U.S. 220, 71 L.Ed. 
1009. 

Pharr v. U. S., C.C.A.Tenn., 48 
F.2d 767—Jamail v. U. S., C.C.A. 
Tex,. 37 F.2d 576. 

La.—State v. Joyner, 84 So.2d 462, 
228 La. 927. 

Minn.—State v. Reardon, 73 N.W.2d 
192, 245 Minn. 509—State v. An¬ 
derson, 217 N.W. 351, 173 Minn. 
293. 

Okl.—Perry v. State, 181 P.2d 280, 
84 Okl.Cr. 211—Frantz v. State, 105 
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P.2d 561, 70 Okl.Cr. 214—Heath v. 
State, 214 P. 1091, 23 Okl.Cr. 382. 
Or.—State v. Thomson, 278 P.2d 142, 
203 Or. 1. 

Utah.—State v. Jensen, 279 P. 506, 74 
Utah 299. 

Majority view 

La.—State v. Joyner, 84 So.2d 462, 
228 La. 927. 

New indictment 

Question of admissibility of plea 
of guilty of offense charged in in¬ 
formation as evidence against ac¬ 
cused on a subsequent trial under 
indictment charging substantially 
same crime after withdrawal of such 
plea by permission of court was not 
affected by fact that plea was en¬ 
tered in another case than that being 
tried. 

Or.—State v. Thomson, 278 P.2d 142, 
203 Or. 1. 

Admissions preliminary to sentence 

When a plea of guilty, sentence, 
and judgment are set aside by the 
trial court on the ground that ac¬ 
cused was misled, and he was al¬ 
lowed to enter a plea of not guilty, 
the prosecution cannot evade the 
text rule by requiring him, on cross- 
examination, to state what he said 
to the presiding judge after his plea 
preliminary to sentence. 

Minn.—State v. Hook, 219 N.W. 926, 
174 Minn. 590. 

22. Ariz.—Rascon v. State, 67 P.2d 
304, 47 Ariz. 501. 

Conn.—State v. Carta, 96 A. 411, 90 
Conn. 79, L.R.A.1916E 634. 

Pa.—Commonwealth ex rel. Ashmon 
v. Banmiller, 137 A.2d 236, 391 Pa. 
141, certiorari denied Ashmon v. 
Banmiller, 78 S.Ct. 792, 356 U.S. 
945, 2 L.Ed.2d 820. 

If guilty plea is set aside and there 
is a trial, the plea may be offered in 
evidence. 

Kan.—State v. Downs, 341 P.2d 957, 
185 Kan. 168—State v. Nichols, 
207 P.2d 469, 167 Kan. 565. 

In California 

(1) In a case where, without the 
evidence of the withdrawn plea of 
guilty, accused could not have been 
proved guilty, it was held error to 
admit such withdrawn plea. 

Cal.—People v. Ryan, 23 P. 121, 82 
C. 617. 

(2) The contrary has been held 
where there could have been a con* 
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In civil proceedings . The admissions which are 
received against accused in a criminal prosecution, 
in the absence of a statutory privilege or immuni¬ 
ty , 23 include those which are made by him in civil 
actions or proceedings, 2 * such as those contained in 
his testimony , 25 verified pleadings , 25 voluntary stip¬ 
ulations between the parties, 2 ? and bankruptcy 
schedules ; 28 but formal allegations and statements 
in pleadings in a civil action signed by counsel only 
are not received as the admissions of accused in a 


CRIMINAL LAW §§ 733-734 (1) 

criminal proceeding, unless the counsel was express¬ 
ly authorized by accused to make such statements . 23 
In some instances and under some circumstances, a 
judgment or decree in a civil suit, it has been held, 
may be received against accused as an admission . 33 

§ 734(1). -Silence when Accused 

a. In general 

b. Hearing and understanding of charg¬ 

es 


viction without the plea of guilty 
being considered as a confession. 
Cal.—People v. Snell, 274 P. 560, 96 

C.A. 657. 

(3) This distinction has been rec¬ 
ognized by the supreme court in 
an opinion casting doubt on the cor¬ 
rectness of the holding in People v. 
Ryan, supra. 

Cal.—People v. Boyd, 227 P. 783, 67 

C.A. 292. 

(4) Where accused entered, at 
preliminary examination, a subse¬ 
quently withdrawn plea of guilty as 
to one of the counts in the informa¬ 
tion, plea of guilty was am admission 
on his part which, while not conclu¬ 
sive, was competent evidence, and 
weight and sufficiency thereof were 
for trier of facts. 

Cal.—People v. Ivy, 329 P.2d 505, 163 

C.A.2d 436. 

(5) In prosecution on two counts 
for selling heroin, there was no er¬ 
ror by trial court, in a non jury trial, 
in inquiring of accused on his di¬ 
rect examination as to circumstanc¬ 
es surrounding entry of subsequent¬ 
ly withdrawn plea of guilty to one 
of the counts. 

Cal.—People v. Ivy, supra. 

m New York 

(1) It was decided by a divided 
court that a withdrawn plea of guil¬ 
ty was admissible as an admission. 
N.Y.—People v. Steinmetz, 148 N.E. 

597, 240 N.Y. 411. 

(2) In view of the fact that the 
Supreme Court of the United States 
subsequently considered the question 
and took a contrary view, the ques¬ 
tion should be reconsidered and a 
withdrawn plea of guilty should be 
held inadmissible. 

N.Y.—People v. Ariano, 35 N.Y.S.2d 

818, 264 App-Div. 426. 

(8) In sodomy prosecutions, where 
counts charging assault were dis¬ 
missed after conclusion of the tes¬ 
timony and remaining counts con¬ 
tained no element of assault, pleas 
of guilty to assault in the third de¬ 
gree, which had been withdrawn pri¬ 
or to trial were not admissible on 
ground that the pleas admitted guilt 
of assault in the third degree under 
the indictment. 

N.Y.—People v. Ariano, supra. 


23 . Protection against self-incrim- 
ination see supra §§ 655, 656. 

Bankruptcy proceedings 

Testimony by witnesses in bank¬ 
ruptcy proceedings, in which they 
were not bankrupts and not protect¬ 
ed by Bankruptcy Act § 7 (9), being 
Comp.St. § 9591, was competent 

against them in prosecution for con¬ 
spiracy to violate Bankruptcy Act, 
by concealing bankrupt’s property. 
U.S.—Kaplan v. U. S., C.C.A.N.Y., 7 
F.2d 594, certiorari denied 46 S.Ct. 
107, 269 U.S. 582, 70 L.Ed. 423. 

Pleading 

(1) Under a statute so providing, 
no pleading can be used in a crim¬ 
inal prosecution as proof of a fact 
admitted or alleged. 

N.C.—State v. Wilson, 7 S.E.2d 11, 
217 N.C. 123. 

(2) In prosecution for larceny of 
automobile, cross-examination of ac¬ 
cused about his complaint in civil 
action instituted by him to obtain 
possession of automobile was not 
prohibited by statute providing that 
no pleading in civil action can be 
used in a criminal prosecution 
against the party as proof of a fact 
admitted or alleged in such plead¬ 
ing, where purpose of solicitor was 
to use the allegations of the com¬ 
plaint, not as proof of a fact admit¬ 
ted or alleged therein, but to show 
that the accused had made two con¬ 
tradictory statements about the mat¬ 
ter, neither of which was correct. 
3ST.C.—State v. McNair, 38 S.E.2d 514, 

226 N.C. 462. 

24 . Ark.—Corpus Juris quoted in 
Shockley v. State, 133 S.W.2d 630, 
632, 199 Ark. 159. 

Ill.—People v. Hartenbower, 119 N. 
E. 605, 283 Ill. 591, error dismissed 
Hartenbower v. People of State of 
Illinois, 39 S.Ct. 184, 248 U.S. 550, 
63 L.Ed. 417. 

Kan.—State v. Anderson, 285 P.2d 
1073, 178 Kan. 322. 

Pa.—Commonwealth v. Cavanaugh, 
46 A.2d 579, 159 Pa.Super. 113. 

25 . U.S.—U. S. v. Knoell, D.C.Pa., 
230 F. 509, affirmed Knoell v. U. 
S., 239 F. 16, 152 C.C.A. 66, error 
dismissed 38 S.Ct. 316, 246 U.S. 

I 648, 62 L.Ed. 920. 
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Ala.—Edwards v. State, 40 So.2d 103, 
34 Ala.App. 373. 

Ark.—Brown v. State, 184 S.W.2d 
805, 208 Ark. 28. 

Mass.—Commonwealth v. Dyer, 138 
N.E. 296, 243 Mass. 472, certiorari 
denied Dyer v. Commonwealth of 
Massachusetts, 43 S.Ct. 700, 262 
U.S. 751, 67 L.Ed. 1214. 

Miss.—Yawn v. State, 71 So.2d 779, 
220 Miss. 767. 

Ohio.—Harrison v. State, 147 N.E. 
650, 112 Ohio St. 429, affirmed 46 
S.Ct. 350, 270 U.S. 632, 70 L.Ed. 
771. 

State v. Dickinson, 42 N.E.2d 
196, 68 Ohio App. 514. 

Pa.—Commonwealth v. Cavanaugh, 
46 A.2d 679, 159 Pa.Super. 113- 
Commonwealth v. Metz, 65 Pa.Su¬ 
per. 43. 

16 C.J. p 631 note 62. j 

26. Okl.—Stitch v. State, 137 P. 887, 
10 Okl.Cr. 441. 

16 C.J. p 631 note 63. 

m Ohio, under Gen.Code § 11359, 
in a perjury prosecution accused’s 
verified complaint, filed in another 
state, could not be received as evi¬ 
dence to prove allegations of com¬ 
plaint, or to disprove testimony giv¬ 
en in deposition, although it was ad¬ 
missible to show what accused 
claimed facts were at time of filing 
complaint. 

Ohio.—Weaver v. State, 168 N.E. 238, 
32 Ohio App. 437. 

27. Minn.—State v. Ruthkowski, 236 
N.W. 818, 180 Minn. 378. 

28. U.S.—Krotkiewicz v. U. S., C.C. 
A.Mich., 19 F.2d 421. 

16 C.J. p 631 note 64. 

29. Ga.—Farmer v. State, 28 S.B. 26, 
100 Ga. 41. 

16 C.J. p 631 note 65. 

Admissions by representatives of ac¬ 
cused generally see infra $ 739. 

30. Ga.—Wilcox v. State, 69 S.E. 
1086, 8 Ga.App. 636. 

Or.—State v. Locke, 151 P. 717, 77 
Or. 492. 

Consent to entry of decree 
Pa.—Commonwealth v. Benedict, 171 
A. 850, 114 Pa.Super. 183. 



§ 734(1) CRIMINAL LAW 

Both the accusatory statement and the silence of 
accused in response thereto are admissible . 31 - 6 The 
accusatory or incriminating statement is admissible, 
not as evidence of the truth of the facts stated, but to 
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show accused’s admission by silence . 82 The accusa¬ 
tory statement may be received in evidence only if 
the conduct of accused in response thereto warrants 
an inference of an admission by him . 82 - 6 


v. State, 53 So.2d 41, 42, 212 Miss. 
30—Corpus Juris Secundum cited 
In Page v. State, 44 So.2d 459, 463, 
208 Miss. 347—Anderson v. State, 
156 So. 645, 171 Miss. 41. 

Mo.—State v. Battles, 212 S.W. 2d 
753, 357 Mo. 1223—State v. Dowling, 
154 S.W.2d 749, 348 Mo. 589—State 
v. Conway, 154 S.W.2d 128, 348 Mo. 
580—State v. Morro, 281 S.W. 720, 
313 Mo. 98—State v. Levitt, 213 S. 
W. 108, 278 Mo. 372. 

N.J.—State v. Toohey, 70 A.2d 180, 
6 N.J.Super. 97. 

State v. McNamara, 185 A. 479, 
116 N.J.Law 497, certiorari denied 
McNamara v. State of New Jersey, 
57 S.Ct. 32, 299 U.S. 568, 81 L.Ed. 
419—State v. McNamara, 184 A. 
797, 116 N.J.Law 497—State v. Clay- 
monst, 114 A. 155, 96 N.J.Law 1, 
error dismissed 117 A. 145, 97 N.J. 
Law 345—State v. Morris, 108 A. 
765, 94 N.J.Law 19, affirmed 112 A. 
893, 94 N.J.Law 767—State v. 

Haines, 106 A. 27, 92 N.J.Law 642. 
N.Y.—People v. Keller, 174 N.Y.S. 
301, 186 App.Div. 534, 37 N.Y.Cr. 
400, appeal dismissed 123 N.E. 882, 
226 N.Y. 656—People v. Klein, 173 
N.Y.S. 108, 185 App.Div. 86, 37 N. 
Y.Cr. 226. 

N.C.—State v. Sawyer, 55 S.E.2d 464, 
230 N.C. 713—State v. Hawkins, 199 
S.E. 284, 214 N.C. 326—State v. 
Dills, 180 S.E. 571, 208 N.C. 313- 
State v. Wilson, 171 S.E, 338, 205 N. 
C. 376—State v. Portee, 156 S.E. 
783, 200 N.C. 142, 80 A.L.R. 1229- 
State v. Willoughby, 103 S.E. 903, 
180 N.C. 676—State v. Bush, 98 S. 
E. 281, 177 N.C. 551—State v. Luns¬ 
ford, 97 S.E. 682, 177 N.C. 117- 
State v. Spencer, 97 S.E. 155, 176 
N.C. 709—State v. Walton, 90 S.E. 
518, 172 N.C. 931. 

Or.—State v. La Plant, 42 F.2d 158, 
149 Or. 615. 

Pa.—Commonwealth v. Petrillo, 19 A. 
2d 288, 341 Pa. 209—Commonwealth 
v. Karmendi, 188 A. 752, 326 Pa. 
63—Commonwealth v. Brown, 107 
A. 676, 264 Pa. 85. 

Commonwealth v. O’Brien, 164 
A. 360, 107 Pa.Super. 569, reversed 
on other grounds 168 A. 244, 312 Pa. 
543—Commonwealth v. Beat!, 86 
Pa.Super. 567—Commonwealth v. 
Ford, 86 Pa.Super. 483. 

S.D.—State v. Ryan, 200 N.W. 1018, 
47 S.D. 596—State v. Guffey, 163 
N.W. 679, 39 S.D. 84. 

Tex.—Graham v. State, 69 S.W.2d 73, 
126 Tex.Cr. 531—Bennett v. State, 
239 S.W. 951, 91 Tex.Cr. 422—White 
v. State, 202 S.W. 737, 83 Tex.Cr. 
252. 


Utah.—State v. Erwin, 120 P.2d 285, 
101 Utah 365. 

Va.—Corpus Juris Secundum cited in 

Owens v. Commonwealth, 43 S.E.2d 
895, 899, 186 Va. 689—Pinn v. Com¬ 
monwealth, 186 S.E. 169, 166 Va. 
727. 

Wash.—State v. Goodwin, 204 P. 769, 
119 Wash. 135. 

Wis.—State v. Zuehlke, 300 N.W. 746, 
239 Wis. 111. 

16 C.J. p 631 note 67. 

Ciroumstanoes held not to constitute 
admission by silence 
Ala.—Taylor v. State, 116 So. 415, 22 
Ala.App. 428. 

31.5 U.S.—Arpon v. U. S., C.A.S.D., 
260 F.2d 649—Egan v. U. S., C. 
C.A.Mo., 137 F.2d 369, certiorari de¬ 
nied 64 S.Ct. 195, 320 U.S. 788, 88 
L.Ed. 474—Union Electric Co. of 
Missouri v. U. S., 137 F.2d 369, cer¬ 
tiorari denied 64 S.Ct. 195, 320 U.S. 
788, 88 L.Ed. 474. 

Ala.—Clark v. State, 197 So. 23, 240 
Ala. 65. 

Cal.—People v. Simmons, 172 P.2d 
18, 28 C.2d 699. 

People v. Cooper, 183 P.2d 67, 81 
C.A.2d 110—People v. Spencer, 178 
P.2d 520, 78 C.A.2d 652—People v. 
Willmurth, 176 P.2d 102, 77 C.A.2d 
605. 

Ga.—Norton v. State, 34 S.E.2d 669, 
72 Ga.App. 635. 

Pa.—Commonwealth v. Bolish, 113 A. 
2d 464, 381 Pa. 500—Commonwealth 
v. Vallone, 32 A.2d 889, 347 Pa. 
419. 

Commonwealth v. Stevens, Quar. 
Sess., 42 Del.Co. 271—Common¬ 
wealth v. Rosen, O. & T., 66 Montg. 
Co. 161. 

Tenn.—Lovvorn v. State, 241 S.W.2d 
419, 192 Tenn. 336—Camper v. State, 
216 S.W.2d 18, 187 Tenn. 611. 

Va.—Dykeman v. Commonwealth, 113 
S.E.2d 867, 201 Va. 807—Owens v. 
Commonwealth, 43 S.E.2d 895, 186 
Va. 689. 

Wash.—State v. Redwine, 161 P.2d 
205, 23 Wash.2d 467. 

32. Ala.—Delaney v. State, 87 So. 
183, 204 Ala. 685. 

Kennedy v. State, 107 So.2d 913, 
39 Ala.App. 676. 

Ariz.—Terrasas v. State, 219 P. 226, 
25 Ariz. 476. 

Ark.—Moore v. State, 236 S.W. 846, 
151 Ark. 615. 

Cal.—People v. Bemis, 202 P.2d 82, 
33 C.2d 395—People v. Simmons, 
172 P.2d 18, 28 C.2d 699—People v. 
Yeager, 229 P. 40, 194 C. 452— 
People v. Lew Fat, 207 P. 881, 189 
C. 242—People v. Ong Mon Foo, 
189 P. 690, 182 C. 697—People v. 
Schoon, 171 P. 680, 177 C. 678. 
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People v. Gallagher, 336 P.2d 259, 
168 C.A.2d 417—People v. Brum- 
back, 314 P.2d 98, 152 C.A.2d 386, 
followed in 314 P.2d 1020, 153 C.A. 
2d 889—People v. White, 112 P.2d 
60, 44 C.A.2d 183—People v. Em¬ 
mons, 252 P. 666, 80 C.A. 655- 
People v. Willis, 233 P. 812, 70 C.A. 
465—People v. McNamara, 224 p. 
476, 65 C.A. 521—People v. Wilson, 
215 P. 565, 61 C.A. 611—People v. 
Bishop, 201 P. 328, 54 C.A. 129- 
People v. Hartwell, 175 P. 21 37 
C.A. 799. 

Fla.—Douglas v. State, 89 So.2d 659. 
Hawaii.—Territory v. Buick, 27 Ha¬ 
waii 28. 

Ill.—People v. Cozzi, 2 N.E.2d 915, 
364 Ill. 20—People v. Kessler, 164 
N.E. 840, 333 Ill. 451. 

Kan.—State v. Cruse, 212 P. 81, 112 
Kan. 486. 

Miss.—Corpus Juris Secundum quot¬ 
ed in, Robinson v. State, 108 So.2d 
683, 585, 235 Miss. 100—Character 
v. State, 53 So.2d 41, 212 Miss. 30. 
Mont.—Corpus Juris cited in State v. 
Louie Won, 248 P. 201, 204, 76 
Mont. 509. 

Nev.—Skidmore v. State, 92 P.2d 979, 
59 Nev. 820. 

N.M.—State v. Kidd, 175 P. 772, 24 
N.M. 572. 

Pa.—Commonwealth v. Vallone, 32 
A.2d 889, 347 Pa. 419. 

Tenn.—Winfree v. State, 123 S.W.2d 
827, 174 Tenn. 72. 

Tex.—Gilmore v. State, 241 S.W. 492, 
91 Tex.Cr. 31. 

Wis.—Manna v. State, 192 N.W. 160, 
179 Wis. 384. 

16 C.J. p 631 note 68. 

Accusation standing alone is hear- 
say, it is the fact that accused re¬ 
mains silent in the face of an ac¬ 
cusation naturally calling for con¬ 
tradiction that is weighed against 
him. 

Ala.—Handley v. State, 102 So. 628, 
212 Ala. 347. 

32.B Cal.—People v. Lee, 130 P.2d 
168, 55 C.A.2d 163—People v. Der- 
enzo, 115 P.2d 858, 46 C.A.2d 411- 
People v. Megladdery, 106 P.2d 84, 
40 C.A.2d 748. 

N.Y.—People v. Seaton, 89 N.Y.S.2d 
447, 265 App.Div. 1057. 

Conduct of accused 
Statements of third persons in ac¬ 
cused’s presence are not evidence 
of the truth thereof; they are mere¬ 
ly admitted to explain the conduct 
or reaction of accused. 

Cal.—People v. Buckowski, 233 P.2d 
912, 37 C.2d 629—People v. Mehaf- 
fey, 197 P.2d 12, 32 C.2d 535, cer¬ 
tiorari denied 69 S.Ct. 399, 335 U. 
S. 900, 93 L.Ed. 435—People v. 
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Silence alone, however, raises no legal presump¬ 
tion of guilt, as considered supra § 598, and it is 
not equivalent to an admission of guilt. 88 Its effect 
is for the jury, and from it, in connection with oth¬ 
er facts and circumstances, they may infer that ac¬ 
cused is guilty. 84 It has also been held that more 
must appear than that accused heard the state¬ 
ment; 85 there must be some warrant from the con¬ 
duct of accused after hearing the statement to give 
rise to a reasonable inference of acquiescence. 86 
The view has been taken that an inference of guilt 


can be drawn only if there is no other interpreta¬ 
tion equally consistent with silence, 86 * 5 and that, un¬ 
less such is the case, the statement and accused’s 
failure to reply thereto are not admissible in evi¬ 
dence. 86 - 10 

Although an implied admission of this character 
may have as much weight as one made in express 
terms, 87 it is not alone sufficient to support a con¬ 
viction, 88 and the probative force of this kind of ev¬ 
idence is not great, and it is to be received with cau¬ 
tion. 89 Indeed, it has been held that evidence of an 


Trujillo, 194 P.2d 681, 32 C.2d 105, 
certiorari denied Woodmansee v. 
People of State of California, 69 
S.Ct. 236, 335 U.S. 887, 93 L.Ed. 
426. 

People v. McKnight, 196 P.2d 
104, 87 C.A.2d 89—People v. Zoffel, 

95 P.2d 160, 35 C.A.2d 215—People 
v. Cacioppo, 93 P.2d 194, 34 C.A.2d 
77. 

Ind.—Diamond v. State, 144 N.E. 466, 
195 Ind. 285, stay of execution de¬ 
nied 144 N.E. 250, 195 Ind. 285. 
N.Y.—People v. Botto, 237 N.Y.S. 
513, 135 Misc. 39. 

Radio report 

In robbery prosecution, testimony 
of witness that codefendant, after 
hearing radio report that police had 
found automobile used in robbery, 
had stated to accused that it was 
fast work and that accused had not 
answered, after which witness tes¬ 
tified to contents of radio report, 
was admissible, notwithstanding 
radio report alone would not be com¬ 
petent. 

Or.—State v. La Plant, 42 P.2d 158, 
149 Or. 615. 

Failure to act as innocent man 

Accusatory statements are admis¬ 
sible when the accused fails to act 
as an innocent person would be ex¬ 
pected to act in such circumstances. 
Cal.—People v. Green, 245 P.2d 526, 
111 CA.2d 794. 

33. Fla.—Albano v. State, 89 So.2d 
342. 

Ill.—People v. Seif, 129 N.E. 533, 296 
Ill. 120. 

Mich.—People v. Bigge, 285 N.W. 5, 
288 Mich. 417. 

Miss.— Corpus Juris Secundum cited 
In Character v. State, 53 So.2d 41, 
42, 212 Miss. 30. 

Mo.—State v. Bowdry, 145 S.W.2d 
127, 346 Mo. 1090. 

N.Y.—People v. Lashkowitz, 13 N.Y. 
S.2d 663, 257 App.Div. 518, reargu¬ 
ment denied 16 N.Y.S.2d 525, 258 
App.Div. 828. 

Tenn.—Camper v. State, 216 S.W.2d 
18, 187 Tenn. 511. 

34. Ala.—Jackson v. State, 104 So. 
220, 213 Ala. 143. 

Cal.—People v. Downs, 251 P.2d 369, 
114 C.A.2d 758—People v. Bridges, | 


167 P.2d 793, 73 C.A.2d 913—People 
v. Willis, 233 P. 812, 70 C.A 465- 
People v. Taylor, 232 P. 998, 70 C. 
A. 239. 

Ga.—Gilbert v. State, 109 S.E. 697, 
27 GaApp. 604. 

Ill.—People v. Kozlowski, 13 N.E.2d 
174, 368 Ill. 124, 115 A.L.R. 1505. 
Me.—State v. Scott, 114 A. 159, 120 
Me. 310. 

Miss.— Corpus Juris Secundum cited 
in Character v. State, 53 So.2d 41, 
42, 212 Miss. 30. 

Mo.—State v. Bowdry, 145 S.W.2d 
127, 846 Mo. 1090. 

Pa.—Commonwealth v. Lisowski, 117 
A. 794, 274 Pa. 222. 

Utah.—State v. Erwin, 120 P.2d 285, 
101 Utah 365. 

16 C.J. p 631 note 70. 

35. U.S.—Di Carlo v. U. S., C.C.A. 
N.Y., 6 F.2d 364. 

Minn.—State v. Gulbrandsen, 57 N. 

W.2d 419, 238 Minn. 508. 

N.C.—State v. Hendrick, 61 S.E.2d 
349, 232 N.C. 447. 

Wash.—State v. McKenzie, 49 P.2d 
1115, 184 Wash. 32. 

36. U.S.—Di Carlo v. U. S., C.CA.N. 
Y., 6 F.2d 364. 

Amezaga v. U. S., C.C.A.Fla., 296 
F. 915. 

Cal.—People v. Jolley, 94 P.2d 1011, 
35 C.A.2d 159—People v. Piscitella, 
266 P. 349, 90 C.A. 528. 

XU.—People v. Sarney, 184 N.E. 612, 
351 Ill. 428. 

Minn.—State v. Gulbrandsen, 57 N. 

W.2d 419, 238 Minn. 508. 

N.Y.—People v. Kelly, 216 N.Y.S. 
116, 127 Misc. 300. 

“Accusatory statements made in 
the presence of the accused person 
are admissible, only when they are 
offered in connection with evidence 
of statements or conduct of the ac¬ 
cused, tending to give credibility to 
the accusation." 

Cal.—People v. Allen, 33 P.2d 77, 79, 
138 C.A. 652. 

Conduct held not to give rise to 

an inference of assent to an accusa¬ 
tion made in accused’s presence. 
Ohio.—Zeller v. State, 176 N.E. 81, 
123 Ohio St. 519. 

Implied admission 
A declaration by a witness in the 
presence of accused is admissible on 
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behalf of the prosecution only if the 
circumstances were such that ac¬ 
cused impliedly admitted the truth 
of the declaration. 

Ill.—People v. Wilson, 131 N.E. 609, 
298 Ill. 257. 

36.5 U.S.—Sandez v. U. S.» C.A.Cal., 
239 F.2d 239, rehearing denied 245 
F.2d 712. 

Conn.—State v. Bates, 99 A.2d 133, 
140 Conn. 326. 

36.10 U.S.—'U. S. v. Gross, C.A.N.Y., 
276 F.2d 816. 

Pa.—Commonwealth v. Wiand, SO A. 
2d 635, 151 Pa,Super. 444. 

37. Cal.—People v. Shelest, 216 P. 
389, 62 C.A. 213. 

38. Fla.—Autrey v. State, 114 So. 
244, 94 Fla. 229. 

Ill.—People v. La Coco, 94 N.E.2d 
178, 406 Ill. 303, certiorari denied 
71 S.Ct. 348, 340 U.S. 918, 95 L.Ed. 
663. 

N.Y.—People v. Saleem A1 Hatem, 88 
N.Y.S.2d 114, 194 Misc. 97. 

Pa.—Commonwealth v. Manuszak, 38 
A.2d 355, 155 Pa.Super. 309—Com¬ 
monwealth v. Wiand, 30 A.2d 635, 
151 Pa.Super. 444. 

39. Ala.—Flandell v. State, 19 So.2d 
401, 31 Ala.App. 520, certiorari de¬ 
nied 19 So.2d 404, 246 Ala. 122— 
Braxton v. State, 82 So. 657, 17 
Ala.App. 167. 

Fla.—Autrey v. State, 114 So. 244, 
94 Fla. 229. 

Ill.—People v. Bennett, 121 N.E.2d 
595, 3 I11.2d 357—People v. Nitti, 
143 N.E. 448, 312 Ill. 73. 

Mass.—Commonwealth v. Boris, 58 
N.E.2d 8, 317 Mass. 309. 

Mont.—State v. Louie Won, 248 P. 
201, 76 Mont. 509. 

N.C.—State v. Wilson, 171 S.E. 338, 
205 N.C. 376—State v. Pitts, 98 
S.E. 767, 177 N.C. 543. 

Ya.—Dykeman v. Commonwealth, 
113 S.E.2d 867, 201 Va. 807. 

Wis.—Corpus Juris Secundum cited 
in Gullickson v. State, 41 N.W.2d 
291, 293, 256 Wis. 407—McCormick 
v. State, 194 N.W. 347, 181 Wis. 
261. 

16 C.J. p 632 notes 71, 72. 
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admission is not admissible unless there is other ev¬ 
idence of guilt. 40 

It is, of course, necessary for the state to show 
affirmatively that accused stood mute or failed to 
deny the statement before it is admissible as an ad¬ 
mission of the truth of the statement by silence. 41 

Silence as to another crime . The silence of the 
prisoner to a charge of a crime other than that for 
which he is on trial is not admissible to prove his 
guilt, 42 except when evidence of the other crime is 
admissible under one or more of the exceptions to 
the rule excluding evidence of other offenses. 43 

Silence as to guilt of another person . Accused is 
not bound to make an effort to show that some oth¬ 
er person is guilty of the crime for which he stands 
charged, at the peril of furnishing, by his failure 
to act or by his silence, evidence against himself 
when on trial on the charge. 44 

The failure to volunteer an exculpatory statement 
is not admissible as an admission. 44 - 6 It may not 
be shown that accused failed to deny an incriminat- 
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ing fact as to which no question was asked. 44 - 10 

Accuser not competent as witness . The fact that 
the accusatory statement was made by one who 
would not be competent to testify does not render 
the accusation and accused’s silence inadmissi¬ 
ble. 44 - 16 Similarly, the fact that the accusatory 
statement was made by one lacking personal knowl¬ 
edge of the facts stated does not render the state¬ 
ment and accused’s response thereto inadmissi¬ 
ble. 44 - 20 

b. Hearing and Understanding of Charges 

The failure to deny an accusatory statement may not 
be received as an admission unless it appears that the 
person accused heard and understood what was said, or 
that he was In a position to hear. 

In order that silence may be received as an ad¬ 
mission, it must be shown that the accusatory state¬ 
ment was made in accused’s presence; 46 it must 
be shown either that accused did in fact hear and 
understand what was said or that he was in a posi¬ 
tion to hear. 46 Whether in any case accused heard 


40. Pa.—Commonwealth v. Karmen- 
dl, 195 A. 62, 328 Pa. 321. 

Commonwealth v. Wiand, 30 A. 
2d 635, 151 Pa.Super. 444—Com¬ 
monwealth v. Weigand, 5 A.2d 385, 
134 Pa.Super. 603. 

41. Cal.—People v. Lee, 130 P.2d 
168, 56 C.A.2d 163. 

Ga.—Miller v. State, 124 S.E. 195, 158 
Ga. 697. 

Miss.— Corpus Juris Secundum quot¬ 
ed in Robinson v. State, 108 So.2d 
583, 585, 235 Miss. 100. 

42. Ill.—People v. Frugoli, 166 N.E. 
129, 334 Ill. 324. 

N.Y.—People v. FIgara, 219 N.Y.S. 

73, 218 App.Div. 638. 

N.C.—State v. Shuford, 69 N.C. 486. 

43. Ill.—People v. Hag-enow, 86 N. 
E. 870, 236 Ill. 614. 

Evidence of other offenses generally 
see supra §§ 682-691 (40). 

44. Okl.—Morris v. State, 131 P. 
731, 9 Okl.Cr. 241. 

44.5 U.S.—Jackson v. U. S., CA. 
Ala., 250 F.2d 897—Helton v. U. S., 
C.A.Tex., 221 F.2d 338. 
Whereabouts at time of crime 

Where, at time accused was ques¬ 
tioned by detective as to his where¬ 
abouts at designated time, he was 
not confronted with any accusatory 
statements, and he simply refused 
to answer questions addressed to 
him, accused, in so doing, acted 
within his rights, and his silence 
did not give rise to an inference of 
guilt, and, therefore, in subsequent 
criminal prosecution, detective's tes¬ 
timony as to accused's refusal to an¬ 
swer questions as to his where¬ 


abouts at time of crime should not 
have been admitted. 

N.J.—State v. Butler, 160 A.2d 8, 32 
N.J. 106, certiorari denied Butler 
v. New Jersey, 80 S.Ct. 1074, 362 
U.S. 984, 4 L.Ed.2d 1019. 

44.10 U.S.—Jackson v. U. S., C.A. 
Ala., 250 F.2d 897. 

44.15 Miss.—Robinson v. State, 108 
So.2d 583, 235 Miss. 100. 

Nev.—Skidmore v. State, 92 P.2d 979, 
59 Nev. 320. 

N.J.—State v. Claymonst, 114 A. 155, 
96 N.J.Law 1. 

N.C.—State v. Wilson, 171 S.E. 838, 
205 N.C. 376. 

Wis.—Hardy v. State, 136 N.W. 638, 
150 Wis. 176. 

Young child 

N.J.—State v. Toohey, 70 A.2d 180, 6 
N.J.Super. 97. 

N.C.—State v. Cauley, 94 S.E.2d 915, 
244 N.C. 701. 

Accused’s wife 

U.S.—U. S. v. Anthony, D.C.Pa., 145 
F.Supp. 323. 

Ala.—Thomasson v. State, 110 So. 
563, 21 Ala.App. 562, certiorari de¬ 
nied 110 So. 564, 215 Ala. 315. 

Allen v. State, 103 So. 712, 20 
Ala.App. 467, certiorari denied Ex 
parte Allen, 103 So. 713, 212 Ala. 
654. 

Ga.—Perry v. State, 50 S.E.2d 709, 
78 Ga.App. 273. 

44.20 Mass.—Commonwealth v. HofC, 
53 N.E.2d 680, 315 Mass. 551. 

Eyewitness 

Where accused remained silent in 
face of accusatory statements, state¬ 
ments were not inadmissible because 
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persons making statements were not 
shown not to have been eyewitness¬ 
es to the shooting. 

Mont.—State v. Louie Won, 248 P. 
201, 76 Mont. 609. 

45. Ark.—-Hagen v. State, 334 S.W. 
2d 865. 

Cal.—People v. Yeager, 229 P. 40, 194 
C. 452. 

Ga.—Turner v. State, 160 S.E. 509, 43 
Ga.App. 799. 

N.J.—State v. Davis, 161 A.2d 552, 
61 N.J.Super. 536. 

N.Y.—People v. Dragone, 229 N.Y.S. 

265, 223 App.Div. 529. 

Pa.—Commonwealth v. Brown, 107 
A. 676, 264 Pa. 85. 

S.C.—State v. King, 155 „ S.E. 409, 
158 S.C. 251. 

Word “presence” as used in the 
rule authorizing the admission of 
declarations made in the presence 
and hearing of accused means such 
physical presence as affords the 
person intended to be charged with 
assent from silence an opportunity 
to deny the charge at the time, and 
is inapplicable to statements by 
declarant, in presence of witness, in 
a telephone conversation with ac¬ 
cused. 

Okl.—Hildebrandt v. State, 209 P. 
785, 22 Okl.Cr. 58. 

46. Ala.—Flandell v. State, 19 So.2d 
401, 31 Ala.App. 520, certiorari de¬ 
nied 19 So.2d 404, 246 Ala. 122— 
Jones v. State, 6 So.2d 26, 30 Ala. 
App. 360—Morse v. State, 173 So. 
875, 27 Ala.App. 447—Johnson v. 
State, 134 So. 821, 24 Ala.App. 316 
—Smith v. State, 127 So. 785, 23 
Ala.App. 497—Marlow v. State, 111 
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the charge is a question of fact, 4 ? unless it is shown 
positively that he was within hearing distance, and 
there is no evidence that his hearing was impaired. 48 
There is a sufficient showing that the statement was 
made in the hearing of accused where the natural 
thing would have been for him to hear it, 48 as where 
it appears that it was made in his presence 60 and 
was heard by the person having him in custody. 61 

It must also appear that accused understood the 
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language used before any inference may be drawn 
from his passive silence ; 62 and a statement made in 
the presence of accused is not admissible against him 
where he was unconscious, 68 or where the statement 
was in a language which he did not understand. 64 

c. Opportunity for, and Necessity of, Denying 
Statements 

It must appear that the statement was of such a 
nature and was made under such circumstances as to 


So. 49, 21 AlaApp. 623—Lancaster 
v. State, 106 So. 609, 21 Ala.App. 
140, certiorari denied 106 So. 617, 
214 Ala. 2, and 106 So. 618, 214 
Ala. 76—Rowlan v. State, 70 So. 
953, 14 Ala.App. 17. 

Ark.—Kagen v. State, 334 S.W.2d 
865—Anderson v. State, 124 S.W. 
2d 216, 197 Ark. 600. 

Cal.—People v. Clemmons, 314 P.2d 
142, 153 C.A.2d 64—People v. Ka- 
zatsky, 63 P.2d 299, 18 C.A.2d 105 
—People v. Scott, 258 P. 638, 84 

C.A. 642. 

Conn.—State v. Ferrone, 116 A. 336, 
97 Conn. 258. 

Fla.— Corpus Juris quoted In Hand- 
ley v. State, 170 So. 748, 753, 125 
Fla. 243. 

Ga.—King v. State, 142 S.E. 160, 166 
Ga. 10—Smith v. State, 96 S.E. 632, 
148 Ga. 332. 

Chapman v. State, 110 S.E. 332, 
28 Ga.App. 107—Gates v. State, 92 
S.E. 974, 20 Ga.App. 171. 

Ky.—Veteto v. Commonwealth, 50 S. 
W.2d 7, 244 Ky. 39—Barton v. 
Commonwealth, 43 S.W.2d 55, 240 
Ky. 786—Pace v. Commonwealth, 
186 S.W. 142, 170 Ky. 660. 

Me.—State v. Casale, 92 A.2d 718, 
148 Me. 312. 

Mass.—Commonwealth v. Boris, 58 
N.E.2d 8, 317 Mass. 309—Common¬ 
wealth v. Derby, 160 N.E. 315, 263 

]J£ ass J (J 

Mich.—People v. De Bolt, 256 N.W. 

615, 269 Mich. 39. 

Mont.—State v. Louie Won, 248 P. 

201, 76 Mont. 509. 

N.J.—State v. De Paola, 73 A.2d 564, 
5 N.J. 1. 

State v. Davis, 161 A.2d 552, 61 
N.J.Super. 536. 

State v. Lambertino, 180 A. 426, 
13 N.J.Misc. 687. 

N.T.—People v. Allen, 90 N.E.2d 48, 
300 N.T. 222. 

Pa.—Commonwealth v. De Palma, 

110 A. 756, 268 Pa. 25—Common¬ 
wealth v. Brown, 107 A. 676, 264 
Pa. 85. 

Tex.—Baird v. State, 13 S.W.2d 832, 

111 Tex.Cr. 640—Carter v. State, 
183 S.W. 881, 78 Tex.Cr. 482. 

Sauls v. State, 17 S.W. 1066, 30 
Tex.App. 496. 

16 C.J. p 632 note 76. 

Burden on accused 

Where' there was testimony that 
accused remained silent when sher¬ 


iff picked up whiskey and stated to 
accused that that was what came 
out of his automobile, burden was 
on accused of persuading jury that 
officer spoke too low or that he was 
deaf, drunk, or otherwise hindered 
from knowing what officer said in 
order to explain away his silence. 
Ala.—Kennedy v. State, 107 So.2d 
913, 39 AlaApp. 676. 

Statements held made within ac¬ 
cused’s hearing 

D.C.—Harrod v. U. S., 29 F.2d 454, 
58 App.D.C. 254. 

Me.—State v. Casale, 92 A.2d 718, 
148 Me. 312. 

Weight 

To attach much significance to ac¬ 
cused's failure to reply to an ac¬ 
cusing statement, it should appear 
that his silence was affirmative; 
that is, that he heard and under¬ 
stood the statement and voluntarily 
refused to challenge it. 

Ill.—People v. Nitti, 143 N.E. 448, 
312 Ill. 73. 

47. Cal.—People v. Scott, 258 P. 638, 
84 C.A. 642. 

Mont.— Corpus Juris cited in State v. 
Louis Won, 248 P. 201, 204, 76 
Mont. 509. 

N.C.—State v. Martin, 109 S.E. 74, 
182 N.C. 846—State v. Spencer, 97 
S.E. 155, 176 N.C. 709. 

16 C.J. p 632 note 77. 

48. Mont. —Corpus Juris cited in 
State v. Louis Won, 248 P. 201, 
204, 76 Mont. 509. 

16 C.J. p 632 note 78. 

49. Ark.—Davis v. State, 216 S.W. 

292, 141 Ark. 170—Sheptine v. 

State, 202 S.W. 225, 133 Ark. 239. 

50. D.C.—Brown v. U. S„ 32 F.2d 
953, 59 App.D.C. 57. 

51. Ala.—Simmons v. State, 61 So. 
466, 7 AlaApp. 107. 

52. Ala.—Hardy v. State, 129 So. 
308, 23 AlaApp. 552. 

Accused of criminal act 

Before failure to deny statement 
can be received as evidence of ad¬ 
mission of guilt, it must appear that 
accused understands he is accused 
of criminal act. 

Cal.—People v. Davis, 293 P. 32, 210 
C. 540. 


Identity of accused 
In prosecution for murder of ac¬ 
cused’s wife, admission of testimony 
of officer, that he had asked ac¬ 
cused's stepson in presence of ac¬ 
cused if stepson knew who shot his 
mother and child replied “Daddy 
shot mother dear,” to serve as a 
basis for upholding accused's admis¬ 
sion of guilt by silence constituted 
prejudicial error, where proof was 
not sufficient to establish that “Dad¬ 
dy” to stepson was in fact accused 
who testified that stepson called him 
“Henry” and that stepson called his 
natural father “Daddy”, and mere- 
fact that boy was looking at accused 
while statement was being made in 
no way was conclusive that he was 
charging accused with commission 
of the act. 

Miss.—Robinson v. State, 108 So.2d 
583, 235 Miss. 100. 

53. N.T.—People v. Koerner, 48 N* 

E. 730, 154 N.T. 355. 

16 C.J. p 632 note 80. 

Evidence held to show accused 
was sufficiently conscious to hear 
and understand accusation. 

Wash.—State v. Goodwin, 204 P. 769„ 
119 Wash. 135. 

Aocused intoxicated 
N.Y.—People v. Allen, 90 N.E.2d 48, 
300 N.T. 222. 

54. U.S.—Sandez v. U. S., CA.Cal.* 
239 F.2d 239, rehearing denied 2 45- 

F. 2d 712—Kalos v. U. S„ C.CA., 
Utah, 9 F.2d 268. 

Cal.—People v. Ong Mon Foo, 189 P. 
690, 182 C. 697. 

Mont.— Corpus Juris cited in State- 
v. Louie Won, 248 P. 201, 205, 76- 
Mont. 509. 

N.T.—People v. Lewis, 143 N.E. 771, 
238 N.T. 1. 

Pa.—Commonwealth v. De Palma,. 

110 A. 756, 268 Pa. 25. 

16 C.J. p 632 note 81. 

Evidence of understanding 

Accusatory statements, to which* 
accused, a Chinaman, made no reply, 
were not inadmissible because he- 
testified through an interpreter or 
denied understanding English, where- 
there was evidence that he con¬ 
versed in English, and evidence of 
colloquy between him and deceased. 
Mont.—State v. Louis. Won, 248. P. 
201, 76 Mont. 509. 
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call for a reply, and that the accused had an opportunity 
to do so before silence may be regarded as an admission 
and received In evidence against the accused. 

For the silence of accused to be competent evi¬ 
dence against him, or at least to be entitled to 


22A C.J.S. 

weight, as an admission of the truthfulness of state¬ 
ments of others made to him or in his presence, the 
circumstances and statements must have been such 
as naturally and reasonably to call for a reply by 
him. 65 In the absence of a duty to speak, silence is 


55. U.S.—Arpan v. U. S. f C.A.S.D., 
260 F.2d 649—Union Electric Co. of 
Missouri v. U. S., C.C.A.Mo., 137 
F.2d 369, certiorari denied 64 S.Ct. 
196, 320 U.S. 788, 88 L.Ed. 474. 

U. S. v. Anthony, D.C.Pa., 146 F. 
Supp. 323. 

Ala.—Scott v. State, 30 So.2d 689, 
249 Ala. 304—Robinson v. State, 11 
So.2d 732, 243 Ala. 684, certiorari 
denied Robinson v. State of Ala., 
63 S.Ct. 1168, 319 U.S. 766, 87 L.Ed. 
1708—Lancaster v. State, 106 So. 
617, 214 Ala. 2, certiorari denied 106 
So. 618, 214 Ala. 76. 

Kennedy v. State, 107 So.2d 913, 
39 Ala.App. 676—Golden v. State, 
103 So.2d 62, 39 Ala. App. 361, cer¬ 
tiorari denied 103 So.2d 62, 267 Ala. 
466—Flandell v. State, 19 So.2d 401, 
31 Ala.App. 620, certiorari denied 19 
So.2d 404, 246 Ala. 122—Jones v. 
State, 6 So.2d 26, 30 Ala.App. 360 
—Kiel v. State, 184 So. 208, 28 Ala. 
App. 308, certiorari denied 184 So. 
210, 236 Ala. 685—Morse v. State, 
173 So. 876, 27 Ala.App. 447— 

Vaughn v. State, 139 So. 833, 24 
Ala.App. 604—Mott v. State, 139 So. 
118, 24 Ala.App. 680—Boggs v. 

State, 133 So. 919, 24 Ala.App. 253— 
Jones v. State, 129 So. 97, 23 Ala. 
App. 646—Tate v. State, 122 So. 
461, 23 Ala.App. 122, certiorari de¬ 
nied 122 So. 462, 219 Ala. 361— 
Marlow v. State, 111 So. 49, 21 Ala. 
App. 623—Cabaniss v. City of Tus¬ 
caloosa, 109 So. 761, 21 Ala.App. 
607, certiorari denied 109 So. 762, 
216 Ala. 100—WInslett v. State, 109 
So. 623, 21 Ala.App. 487—Steele v. 
State, 99 So. 745, 19 Ala.App. 698— 
Braxton v. State, 82 So. 657, 17 Ala. 
App, 167. 

Ark.—Anderson v. State, 124 S.W.2d 
216, 197 Ark. 600—McNutt v. State, 
260 S.W. 393, 163 Ark. 444—Rob¬ 
inson v. State, 231 S.W. 2, 149 
Ark. 1—Davis v. State, 216 S.W. 
292, 141 Ark. 170. 

Cal.—People v. Abbott, 303 P.2d 730, 
47 C.2d 362. 

People v. McKnight, 196 P.2d 104, 
87 C.A.2d 89—People v. Cooper, 183 
P.2d 67, 81 C.A.2d 110—People v. 
Spencer, 178 P.2d 520, 78 C.A.2d 662 
—People v. Shellenberger, 77 P.2d 
506, 25 C.A.2d 402—People v. Smith, 
77 P.2d 277, 26 C.A.2d 241—People 
v. Kazatsky, 63 P.2d 299, 18 C.A.2d 
105—People v. Piburn, 31 P.2d 470, 
138 C.A. 56—People v. Emmons, 
262 P. 666, 80 C.A. 656—People v. 
Rhinehart, 250 P. 203, 79 C.A. 499 
—People v. Graney, 192 P. 460, 48 
C.A. 773—People v. Hartwell, 175 P. 
21, 37 C.A. 799. 


Conn.—State v. Yochelman, 139 A. 
632, 107 Conn. 148. 

D.C.—Kelley v. U. S., 236 F.2d 746, 
99 U.S.App.D.C. 13. 

Fla.—Autrey v. State, 114 So. 244, 94 
Fla. 229. 

Ga.—Hannah v. State, 92 S.E.2d 89, 
212 Ga. 313—Rosborough v. State, 
72 S.E.2d 717, 209 Ga. 362—Rawls 
v. State, 128 S.E. 747, 160 Ga. 605— 
Smiley v. State, 118 S.E. 713, 156 
Ga. 60. 

Bird v. State, 35 S.E.2d 483, 72 
Ga.App. 843—Dudley v. State, 89 
S.E. 599, 18 Ga.App. 509. 

Ill.—People v. Homer, 133 N.E.2d 284, 
8 I11.2d 268—People v. Kozlowski, 
13 N.E.2d 174, 368 Ill. 124—People 
v. Cozzi, 2 N.E.2d 915, 364 Ill. 20- 
People v. Lehne, 195 N.E. 468, 359 
Ill. 631—People v. Sarney, 184 N.E. 
612, 351 Ill. 428—People v. Hick- 
etts, 155 N.E. 39, 324 Ill. 170—Peo¬ 
ple v. Hanley, 147 N.E. 400, 317 
Ill. 39—People v. Nitti, 143 N.E. 
448, 312 Ill. 73—People v. Andrae, 
137 N.E. 496, 305 Ill. 530—People v. 
Lopez, 129 N.E. 791, 296 Ill. 438- 
People v. Seif, 129 N.E. 533, 296 Ill. 
120—People v. Jordan, 127 N.E. 
117, 292 Ill. 514—People v. Berger, 
119 N.E. 975, 284 Ill. 47—People v. 
Halpin, 114 N.E. 932, 276 III. 363. 

People v. Hebert, 53 N.E.2d 328, 
321 Ill.App. 635. 

Ind.—Myers v. State, 137 N.E. 547, 
192 Ind. 592, 24 A.L.R. 1196. 

Ky.—Lett v. Commonwealth, 144 S.W. 
2d 505, 284 Ky. 267—Siler v. Com¬ 
monwealth, 134 S.W.2d 945, 280 Ky. 
830—Griffith v. Commonwealth, 63 
S.W.2d 594, 250 Ky. 506—Veteto v. 
Commonwealth, 50 S.W.2d 7, 244 
Ky. 39—Stewart v. Commonwealth, 
32 SW.2d 29, 235 Ky. 670—Pierson 
v. Commonwealth, 17 S.W.2d 697, 
229 Ky. 584—Boreing v. Common¬ 
wealth, 277 S.W. 813, 211 Ky. 474. 

Mass.—Commonwealth v. Boris, 58 
N.E.2d 8, 317 Mass. 309—Common¬ 
wealth v. Cavedon, 17 N.E.2d 183, 
301 Mass. 307—Commonwealth v. 
Enwright, 156 N.E. 65, 259 Mass. 
152. 

Mich.—People v. De Bolt, 256 N.W. 
615, 269 Mich. 39. 

Miss.—Thurmond v. State, 53 So.2d 
44, 212 Miss. 36. 

Mont.—State v. Louie Won, 248 P. 
201, 76 Mont. 509. 

N.J.—State v. Davis, 161 A.2d 552, 
61 N.J.Super. 536—State v. Koby- 
larz, 130 A.2d 80, 44 N.J.Super. 250 
—State v. Bulach, 76 A.2d 692, 10 
N.J.Super. 107. 

State v. Sorge, 10 A.2d 175, 123 
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N.J.Law 532, affirmed 15 A.2d 776, 
125 N.J.Law 445. 

N.T.—People v. Namer, 131 N.E.2d 
734, 309 N.T. 458—People v. Collins, 
137 N.E. 753, 234 N.T. 355. 

People v. Couture, 10l N.Y.S.2d 
341, 277 App.Div. 1144—People v. 
Domenico, 198 N.T.S. 779, 204 App. 
Div. 754. 

N.C.—State v. Temple, 83 S.E.2d 792, 
240 N.C. 738—Corpus Juris quoted 
in State v. Hendrick, 61 S.E.2d 
349, 355, 232 N.C. 447—State v. 
Dills, 180 S.E. 571, 208 N.C. 313- 
State, v. Wilson, 171 S.E. 338, 205 
N.C. 376—State v. Graham, 140 S.E. 
26, 194 N.C. 459. 

Okl.—Walker v. State, 156 P.2d 143, 
80 Okl.Cr. 21—Cobbs v. State, 186 
P. 1099, 17 Okl.Cr. 704. 

Pa.—Commonwealth v. Karmendi, 
188 A. 752, 325 Pa. 63—Common¬ 
wealth v. Mazarella, 124 A. 163, 
279 Pa. 465. 

Commonwealth v. Zimmerman, 17 
A.2d 714, 143 Pa.Super. 331—Com¬ 
monwealth v. Coyne, 175 A. 291, 

115 Pa.Super. 23. 

S.C.—State v. Goodwin, 120 S.E. 496, 
127 S.C. 107. 

Tex.—Moree v. State, 183 S.W.2d 166, 
147 Tex.Cr. 564—McNeill v. State, 
80 S.W.2d 995, 128 Tex.Cr. 250— 
Johnson v. State, 296 S.W. 887, 107 
Tex.Cr. 312—Mitchell v. State, 279 
S.W. 1112, 103 Tex.Cr. 92—Johnson 
v. State, 272 S.W. 783, 100 Tex.Cr. 
215—Hooper v. State, 272 S.W. 493, 
100 Tex.Cr. 147—Stach v. State, 
260 S.W. 569, 97 Tex.Cr. 280- 

Smith v. State, 248 S.W. 685, 93 
Tex.Cr. 529—Bloxom v. State, 218 
S.W. 1068, 86 Tex.Cr. 562—White 
v. State, 202 S.W. 737, 83 Tex.Cr. 
252—Burkhalter v. State, 184 S.W. 
221, 79 Tex.Cr. 336. 

Va.—Dykeman v. Commonwealth, 113 
S.E.2d 867, 201 Va. 807—Knight v. 
Commonwealth, 83 S.E.2d 738, 196 
Va. 433—Owens v. Commonwealth, 
43 S.E.2d 895, 186 Va. 689—Tillman 
v. Commonwealth, 37 S.E.2d 768, 
185 Va. 46. 

Wash.—State v. Redwine, 161 P.2d 
205, 23 Wash.2d 467. 

W.Va.—State v. Coram, 182 S.E. 83, 

116 W.Va. 492. 

Wis.—McCormick v. State, 194 N.W. 

347, 181 Wis. 261. 

16 C.J. p 632 note 82. 

Mere fact that accused was pres¬ 
ent and heard statement accusing 
him of crime to which he made no re¬ 
ply is not always sufficient to au¬ 
thorize admission of such statement 
as confession implied from silence, 
but circumstances must be taken into 
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not an admission. 65 * 6 One is not bound to answer or 
explain every statement made by anyone in his pres¬ 
ence if he wishes to prevent his silence from being 
construed as an admission of the statement. 65 * 10 
Where accused has denied the charge, he is not or¬ 
dinarily required to repeat his denial; 56 * 15 but ac¬ 
cused’s denial of the charge does not necessarily 
prevent his subsequent silence in the face of an ac- 
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cusation from being construed as an admission. 55 * 20 
It has been held that for silence to be construed as an 
admission, the statement must be as to matters of 
which accused has personal knowledge. 65 * 25 

It also must appear affirmatively that accused 
had an opportunity or right under the circum¬ 
stances of the case to deny the truthfulness of the 
charges made against him. 56 The silence of one 


consideration and Question is wheth¬ 
er normal action in face of such ac¬ 
cusation would evoke protest and 
whether under circumstances ac¬ 
cused is called on to deny statement. 
Miss.—Thurmond v. State, 53 So.2d 
44, 212 Miss. 36. 

Accusation of guilt necessary 

To give accused's failure to re¬ 
spond to statement the force of a 
confession by silence, the statement 
must have necessarily implied, either 
directly or indirectly, an accusation 
of guilt. 

Ala.—Kiel v. State, 184 So. 208, 28 
Ala.App. 308, certiorari denied 184 
So. 210, 236 Ala. 585. 

Ark.—McNutt v. State, 260 S.W. 393, 
163 Ark. 444. 

Statements held to call for response 
or denial 

U.S.—Graham v. U. S., C.C.A.Okl., 
15 F.2d 740, certiorari denied 
O’Fallon v. U. S., 47 S.Ct. 687, 274 
U.S. 743, 71 L.Ed. 1321. 

Ala.—Briley v. State, 109 So. 845, 21 
Ala.App. 473, certiorari denied 109 
So. 846, 215 Ala. 106—Quinn v. 
State, 109 So. 368, 21 Ala.App. 459 
—Green v. State, 106 So. 683, 21 
Ala.App. 201—Turner v. State, 85 
So. 849, 17 Ala.App. 514—Smith v. 
State, 79 So. 802, 16 Ala.App. 546. 
Ark.—Smith v. State, 250 S.W. 527, 
158 Ark. 487—Davis v. State, 216 S. 
W. 292, 141 Ark. 170. 

Cal.—People v. Dempsey, 219 P. 1041, 
63 C.A. 751. 

Ky.—Veteto v. Commonwealth, 50 S. 
W.2d 7, 244 Ky. 39—Barton v. 
Commonwealth, 43 S.W.2d 55, 240 
Ky. 786. 

N.C.—State v. Wilson, 171 S.E. 338, 
205 N.C. 376. 

Tex.—Thornton v. State, 40 S.W.2d 
808, 118 Tex.Cr. 345—Steele v. 

State, 251 S.W. 222, 94 Tex.Cr. 345. 

Where only guilty person would re¬ 
main silent 

Mo.—State v. Rush, 286 S.W.2d 767 
—State v. Allen, 235 S.W.2d 294- 
State v. Battles, 212 S.W.2d 753, 
357 Mo. 1223—State v. Dowling, 154 
S.W.2d 749, 348 Mo. 589—State v. 
Kissinger, 123 S.W.2d 81, 343 Mo. 
781. 

Statements held not to call for re¬ 
sponse or denial 

Cal.—People v. Parks, 311 P.2d 874, 
151 C.A.2d 537—People v. Woch- 
nick, 219 P.2d 70, 98 C f A.2d 124, cer¬ 


tiorari denied Wochnick v. People 
of State of California, 72 S.Ct. 179, 
342 U.S. 888, 96 L.Ed. 666. 

Ga.—Seymour v. State, 77 S.E.2d 519, 
210 Ga. 21. 

Gresham v. State, 66 S.E.2d 255, 
84 GaApp. 403. 

Iowa.—State v. Cotton, 33 N.W.2d 
880, 240 Iowa 609. 

Mass.—Commonwealth v. Valcourt, 
133 N.E.2d 217, 333 Mass. 706. 

Pa.—Commonwealth v. Mourar, 74 A. 
2d 734, 167 Pa.Super. 279. 

Telephone conversation 
A statement made by an arrest¬ 
ing officer, declaring the import of a 
telephone conversation had by him 
in accused's presence with an un¬ 
known person which tended to im¬ 
plicate accused criminally, was held 
not to be an accusation or declara¬ 
tion that accused, under the circum¬ 
stances was bound to answer or ex¬ 
plain. 

Okl.—Re v. State, 34 P.2d 1084, 56 
Okl.Cr. 121—Cumpton v. City of 
Muskogee, 225 P. 562, 23 Okl.Cr. 
412. 

Objection goes to weight of evidence 

It has been held that an objection 
that an accusation did not call for a 
reply goes to the weight to be given 
the evidence and not to its admissi¬ 
bility. 

Cal.—People v. Smith, 295 P. 862, 111 
C.A. 579. 

Faot that charge was made by one 
without personal knowledge of the 
facts does not necessarily relieve ac¬ 
cused of the need to reply. 

Mass.—Commonwealth v. Hoff, 53 
N.E.2d 680, 315 Mass. 551. 

55.5 U.S.—Jackson v. U. S., C.A.Ala., 
250 F.2d 897. 

Ala.—Kennedy v. State, 107 So.2d 913, 
39 Ala.App. 676. 

Mich.—People v. Bigge, 285 N.W. 5, 
288 Mich. 417—People v. Todaro, 
240 N.W. 90, 256 Mich. 427. 

N.Y.—People v. Travato, 131 N.E.2d 
557, 309 N.Y. 382—People v. Mlecz- 
ko, 81 N.E.2d 65, 298 N.Y. 153. 

People v. Hyman, 131 N.Y.S.2d 
691, 284 App.Div. 347, affirmed 125 
N.E.2d 597, 308 N.Y, 794, 

55,10 Mass.—Commonwealth v. Bor¬ 
is, 58 N.E.2d 8, 317 Mass. 309. 

55.15 Ala.—Moore v. State, 75 So.2d 
135, 261 Ala. 578. 
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Failure to repeat denial, on sec¬ 
ond accusation, was held not admis¬ 
sible as an admission, where denial 
was made on first accusation. 

N.Y.—People v. Countryman, 195 N. 
Y.S. 728, 201 App.Div. 805, 40 N.Y. 
Cr. 34. 

55.20 Ill.—People v. Bennett, 121 N. 

E.2d 595, 3 Ill.2d 357. 

Pa.—Commonwealth v. Zimmerman, 
17 A.2d 714, 143 Pa.Super. 331. 

55.25 Conn.—State v. Bates, 99 A.2d 
133, 140 Conn. 326. 

Mass.—Commonwealth v. Boris, 58 
N.E.2d 8, 317 Mass. 309. 

N.J.—State v. De Paola, 73 A.2d 564, 
5 N.J. 1. 

No knowledge on whioh to base con¬ 
tradiction 

Admission of truth of statement 
made by third party cannot be in¬ 
ferred from mere silence of auditor, 
where auditor is under no duty to 
speak and has no personal knowl¬ 
edge on which he could base contra¬ 
diction. 

N.Y.—People v. Ryan, 189 N.E. 225, 
263 N.Y. 298. 

56. Ala.—Scott v. State, 30 So.2d 
689, 249 Ala. 304. 

Jones v. State, 6 So.2d 26, 30 Ala. 
App. 360—Morse v. State, 173 So. 
875, 27 Ala.App. 447—Boggs v. 

State, 133 So. 919, 24 Ala.App. 253— 
Steele v. State, 99 So. 745, 19 Ala. 
App. 598—Braxton v. State, 82 So. 
657, 17 Ala.App. 167. 

Ariz.—Terrasas v. State, 219 P. 226, 
25 Ariz. 476. 

Cal.—People v. Bringhurst, 221 P. 
897, 192 C. 748. 

People v. Hailey, 308 P.2d 517, 
149 C.A.2d 453—People v. Spencer, 
178 P.2d 520, 78 C.A.2d 652—People 
v. Allen, 33 P.2d 77, 138 C.A, 652- 
People v. Bisbines, 22 P.2d 762, 132 
C.A. 239. 

Conn.—State v. Yochelman, 139 A. 
632, 107 Conn. 148. 

Fla.—Autrey v. State, 114 So. 244, 
94 Fla. 229—Roberts v. State, 113 
So. 726, 94 Fla. 149. 

Ill.—People v. Pulaski, 155 N.E.2d 29, 
15 Ill.2d 291, certiorari denied Peo¬ 
ple v. Illinois, 79 S.Ct. 1134, 359 U. 
S. 997, 3 L.Ed.2d 985—People v. 
Bennett, 110 N.E.2d 175, 413 Ill. 601 
—People v. Kozlowski, 13 N.E.2d 
174, 368 Ill. 124, 115 A.L.R. 1505— 
People v. Oberlin, 189 N.E. 333, 355 
Ill. 317—People v. Frugoli, 166 N. 
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prevented from speaking by fear or intimidation can¬ 
not be construed as an admission. 56 - 5 

There is some authority for the proposition that it 
must appear affirmatively that the incriminating 
statement or declaration was addressed to accused. 57 
Some authorities hold that it is for the jury to say 
whether, under the circumstances attending the 
making of the statement, accused was called on for 
an answer or a denial, 58 while others hold that this 
is a question for the trial court. 5 9 Although a writ¬ 
ten accusation or incriminating statement which was 
read to accused has been held to be admissible where 
his silence may be taken as an admission of the truth 
thereof, 60 it is not admissible on the ground that by 
his silence he tacitly acquiesced in its truth, where 
the situation and circumstances are not such as 
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clearly to require from him some reply,°i or where 
the circumstances are such as to show that he did 
not intend to commit himself. 62 The failure of ac¬ 
cused to reply in writing to a letter addressed to, 
and received by, him does not have the same signifi¬ 
cance as a failure to reply orally to an oral com¬ 
munication and does not render the letter admissi¬ 
ble in evidence to show an admission of the truth 
of its contents. 63 

Accused’s silence in response to the accusatory 
statement is not admissible where the circumstances 
do not warrant the inference of an admission, 63 - 5 as 
where accused showed by his conduct that he did not 
acquiesce in the statement. 63 - 10 Where accused re¬ 
mains silent under a claim of right to which he is 
entitled, there is no inference of an admission and 


E. 129, 334 Ill. 324—People v. Ross 
156 N.E. 303, 325 Ill. 417—People 
v. Hanley, 147 N.E. 400, 317 Ill. 
39—People v. Nitti, 143 N.E. 448, 
312 Ill. 73—People v. Seff, 129 N.E. 
533, 296 Ill. 120. 

Ind.—Diamond v. State, 144 N.E. 466, 
195 Ind. 285, stay of execution de¬ 
nied 144 N.E. 260, 195 Ind. 2S5. 

Ky.—Veteto v. Commonwealth, 50 S. 
W.2d 7, 244 Ky. 39—Barton v. 
Commonwealth, 43 S.W.2d 55, 240 
Ky. 786. 

Mass.—Commonwealth v. Boris, 58 
N.E.2d 8, 317 Mass. 309. 

N.J.—State v. Davis, 161 A.2d 552, 61 
N.J.Super. 636. 

State v. Heathcoat, 194 A. 252, 
119 N.J.Law 33. 

State v. Reda, 165 A. 413, 11 N.J. 
Misc. 193. 

N.Y.—People v. De Paulo, 138 N.E. 
498, 235 N.Y. 39. 

N.C.—State v. Temple, 83 S.E.2d 792, 
240 N.C. 738—State v. Dills, 180 S. 
E. 571, 208 N.C. 313—State v. Pitts, 
98 S.E. 767, 177 N.C. 543. 

Pa.—Commonwealth v, Karmendi, 
195 A. 62, 328 Pa. 321—Common¬ 
wealth v. Brown, 107 A, 676, 264 
Pa. 85. 

Commonwealth v. Russo, 111 A. 
2d 359, 177 Pa.Super. 470—Common¬ 
wealth v. Zimmerman, 17 A.2d 714, 
143 Pa.Super. 331. 

Commonwealth v. Horner, Quar. 
Sess., 57 York Leg.Rec. 169. 

S.C.—State v. King, 155 S.E. 409, 158 
S.C. 251. 

Va.—Dykeman v. Commonwealth, 113 
, S.E.2d 867, 201 Va. 807—Owens v. 
Commonwealth, 43 S.E.2d 895, 186 
Va. 689. 

Wis.—McCormick v. State, 194 N.W. 

347, 181 Wis. 261. 

16 C.J. p 633 note 83. 

Identification at lineup 

1 Where there was evidence that 
when witness identified accused at 
lineup, accused stepped forward and 
asked if witness meant to refer to 


him, testimony of each of four wit¬ 
nesses that they had identified ac¬ 
cused at the lineup was admissible, 
as accusatory statement, over objec¬ 
tion that there was no evidence that 
accused was free at the lineup to de¬ 
ny statements identifying him. 

Cal.—People v. Kerns, App., 4 Cal. 
Rptr. 925. 

50.5 Cal.—People v. Wilson, 215 P. 
565, 61 C.A. 611. 

Fla.—Dedge v. State, 174 So. 725, 
128 Fla. 343. 

Md.—Barber v. State, 62 A.2d 616, 
191 Md. 555. 

Mo.—State v. Dowling, 154 SW.2d 
749, 348 Mo. 589. 

Voluntary character of admissions 
generally see supra § 732. 

Wife's silence during husband's 
charge in her presence that she has 
committed crime cannot be taken as 
an admission against her, she being 
under husband's domination at time 
he made charge. 

Ala.—Braxton v. State, 82 So. 657, 
17 Ala.App. 167. 

57. Ga.—Jones v. State, 58 S.E. 559, 
2 Ga.App. 433. 

58. Ga.—Nunn v. State, 85 N.E. 346, 
143 Ga. 451. 

Functions of court and jury with 
respect to admissions generally see 
infra § 1135. 

59. S.C.—State v. Goodwin, 120 S. 
“ E. 496, 127 S.C. 107. 

16 C.J. p 633 note 86. 

60. Cal.—People v. Susoeff, 18 P.2d 
442, 129 C.A. 78—People v. Fay, 255 
P. 239, 82 C.A. 62—People v. Egan, 
246 P. 337, 77 C.A. 279. 

Ill.—People v. Hagenow, 86 N.E. 370, 
236 Ill. 514. 

Confessions or admissions of cocon¬ 
spirators or codefendants see infra 
§ 769. 

61. N.Y.—People v. Young, 76 N.Y.S. 
275, 72 App.Div. 9, 16 N.Y.Cr. 502. 
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62. Colo.—Cook v. People, 138 P 
756, 56 Colo. 477. 

Ky.—White v. Commonwealth, 166 
S.W.2d 873, 292 Ky. 416. 

63. U.S.—Poy Coon Tom v. U. S, 
C.C.A.Cal., 7 F.2d 109. 

Tex.—Musser v. State, 124 S.W.2d 
372, 136 Tex.Cr. 233. 

Va.—Snead v. Commonwealth, 121 S. 

E. 82, 138 Va. 787. 

16 C.J. p 633 note 89. 

Questionnaires of postal authorities 

Alleged conspirators in plan to de¬ 
fraud by use of the mails were not 
compelled to respond to question¬ 
naires of post office department, and 
fact that they failed to do so was 
not evidence that they acted in bad 
faith or were not acting in good 
faith. 

U.S.—U. S. v. Sprengel, C.C.A.Pa., 103 

F. 2d 876. 

63.5 Cal.—People v. Simmons, 172 
P.2d 18, 28 C.2d 699. 

Ill.—People v. Bennett, 110 N.E.2d 
175, 413 Ill. 601. 

Ky.—White v. Commonwealth, 166 
S.W.2d 873, 292 Ky. 416. 

N.J.—State v. Toohey, 70 A.2d 180, 6 
N.J.Super. 97. 

“Where statements are made in 
presence of accused under circum¬ 
stances showing that his silence is of 
character which does not justify in¬ 
ference that he should have spoken, 
or if he is restrained In any way from 
speaking by fear, doubt of his rights, 
instruction by his attorney, or reason¬ 
able belief that his security would 
be best promoted by silence, his Bi- 
lence does not amount to an admis¬ 
sion of truth of statements made and 
such statements are not admissible.” 
Ill.—People v. Bennett, 121 N.E.2d 
595, 598, 3 I11.2d 357—People v. 
Hodson, 94 N.E.2d 166, 170, 406 Ill. 
328. 

63.10 Cal.—People v. Clemmons, 314 
P.2d 142, 153 C.A.2d 64. 

Ill.—People v. Hodson, 94 N.E.2d 166, 
406 Ill. 328. 
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the accusatory statement and his silence are not ad- 
missible. 63 -^ 6 It is improper to show that accused 
invoked his constitutional or statutory privilege 
against self-incrimination in refusing to answer a 
question. 63 - 20 

d. Silence under Arrest or at Judicial Pro¬ 
ceeding 

Although there Is contrary authority, In several Ju¬ 
risdictions the fact that one is under arrest when he Is 
silent under accusation prevents his silence or the state- 
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ments themselves from being admissible against him. 
Silence at judicial proceedings is not an admission of guilt. 

Cited In: Va-—Knight v. Commonwealth, 83 S.E.2d 738, 
740, 196 Va. 433. 

Some of the courts have held that the fact that 
one is under arrest and in the custody of an offi¬ 
cer, when he is silent under accusation, prevents 
his silence or the statements themselves from being 
admissible against him, on the ground that under 
such circumstances he is not called upon to speak. 64 


63.15 U.S.—Helton v. U. S., C.A.Tex., 
221 F.2d 338. 

Cal.—People v. Abbott, 303 P.2d 730, 
47 C.2d 362—People v. Davis, 276 
P.2d 801, 43 C.2d 661, certiorari de¬ 
nied Davis v. People of State of 
California, 75 S.Ct. 581, 349 U.S. 
905, 99 L.Ed. 1241. 

People v. Parks, 311 P.2d 874, 151 
C.A.2d 537—People v. Spencer, 178 
P.2d 520, 78 C.A.2d 652. 

D.C.—U. S. v. Kelly, D.C., 119 F.Supp. 
217. 

Ill.—People v. Mikka, 131 N.E.2d 79, 
7 I11.2d 454, certiorari denied 76 S. 
Ct. 656, 350 U.S. 1009, 100 L.Ed. 
871, certiorari denied 78 S.Ct. 1157, 
357 U.S. 910, 2 L.Ed.2d 1160—Peo¬ 
ple v. Hodson, 94 N.E.2d 166, 406 
Ill. 328. 

People v. Hansen, 108 N.E.2d 831, 
348 Ill.App. 389. 

Md.—Barber v. State, 62 A. 2d 616, 191 
Md. 555. 

Mass.—Commonwealth v. Sazama, 158 
N.E.2d 313, 339 Mass. 154. 

Mo.—State v. Dowling, 154 S.W.2d 
749, 348 Mo. 589. 

Pa.—Commonwealth v. Towber, 152 
A.2d 917, 190 Pa.Super. 93. 

Silence on advice of counsel 

(1) Where accused has been ad¬ 
vised by his attorney not to talk, 
the circumstances are such as not to 
require him to reply to accusations. 
Cal.—People v. McGee, 187 P.2d 706, 

C.A.2d 650—Jensen v. Superior 
Court, in and for Los Angeles Coun¬ 
ty, 214 P.2d 828, 96 C.A.2d 112. 

Ill.—People v. Blumenfeld, 161 N.E. 
857, 330 Ill. 474. 

Md.—Barber v. State, 62 A.2d 616, 
191 Md. 555. 

Mo.—State v. Dowling, 154 S.W.2d 
749, 348 Mo. 589. 

16 C.J. p 632 note 82 [e]. 

(2) However, It has been held that 
a captain of police, who was present 
and talked with accused when he 
made a written statement, was prop¬ 
erly permitted to testify that later, 
when he sought further conversation 
with accused, the latter refused to 
talk on advice of counsel, and it was 
not improper to permit the district 
attorney tb ask accused on cross-ex¬ 
amination who his counsel then was. 


Pa.—Commonwealth v. Smith, 113 A. 
844, 270 Pa. 583. 

Refusal to talk in absence of coun¬ 
sel, or on advice of counsel, is neither 
a complete denial of a statement 
made in accused's presence nor abso¬ 
lute silence, and it is not an admis¬ 
sion or adoption of the statement but 
Is an attempt to assert a constitution¬ 
al right which negates any inference 
of an admission, and such assertions 
by accused during police interroga¬ 
tion are not competent testimony 
against accused in a subsequent crim¬ 
inal prosecution. 

Mass.—Commonwealth v. Sazama, 
158 N.E.2d 313, 339 Mass. 154. 

Counsel present 

Evidence that accused made no re¬ 
ply when an officer told him that offi¬ 
cers knew that accused drove car 
involved in robbery was not an ad¬ 
mission of guilt, where accused’s at¬ 
torney was present and accused could 
assume that his attorney would make 
any statement, nor was failure of 
the attorney to reply any admission 
that accused was guilty, since, in 
view of the confidential relationship, 
the attorney was not required to re¬ 
ply. 

Cal.—People v. Halley, 308 P.2d 517, 
149 C.A.2d 453. 

Referral of question to attorney 
Accused's refusal, on advice of 
counsel, to comment on certain of his 
alleged accomplice’s replies to police 
officer and accused’s referring to his 
attorney question asked him by ar¬ 
resting officer should have been ex¬ 
cluded in subsequent criminal prose¬ 
cution. 

Mass.—Commonwealth v. Sazama, 158 
N.E.2d 313, 339 Mass. 154. 

No answer until counsel consulted 

(1) Where accused refuses to an¬ 
swer questions until he has consult¬ 
ed counsel, his silence is not an ad¬ 
mission and is not receivable in evi¬ 
dence against him. 

Cal.—People v. Parks, 311 P.2d 874, 
151 C.A.2d 537. 

D.C.—Kelley v. U. S., 236 F.2d 746, 
99 TJ.S.App.D.C. 13. 

Mo.—State v. Dowling, 154 S.W.2d 
749, 348 Mo. 589. 

(2) Police officer’s testimony that 
when accused was confronted with in¬ 
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criminating statements by his alleged 
accomplices, he said that he had 
nothing to say until he had seen his 
lawyer, and another police officer’s 
testimony that accused said he could 
not tell officers anything until he 
talked with his attorney, was admis¬ 
sible as constituting part of first offi¬ 
cer’s whole interview with accused 
and second officer’s conversation with 
him. 

Pa.—Commonwealth v. Kaufman, 116 
A.2d 316, 179 Pa.Super. 247. 

63.20 Cal.—People v. Bonelli, 324 P. 
2d 1, 50 C.2d 190. 

Mo.—State v. Dowling, 154 S.W.2d 
749, 348 Mo. 689. 

64. U.S.—Ong Way Jong v. U. S., C. 
A.Cal., 245 F.2d 392—Sandez v. U. 
S., C.A.Cal. f 239 F.2d 239, rehearing 
denied 245 F.2d 712—U. S. v. Lo 
Biondo, C.C.A.N.Y., 135 F.2d 130— 
Yep v. U. S. f C.C.A.C 0 I 0 ., 83 F.2d 
41—McCarthy v. U. S., C.C.A.Ohio, 
25 F.2d 298. 

Conn.—State v. Bates, 99 A.2d 133, 
140 Conn. 326—State v, Ferrone, 
116 A. 336, 97 Conn. 258. 

Idaho.—State v. Poynter, 205 P. 561, 
208 P. 871, 34 Idaho 504. 

Ind.—Thomas v. State, 147 N.E.2d 
577, 237 Ind. 537—Kern v. State, 
144 N.E.2d 705, 237 Ind. 144—Rick¬ 
man v. State, 103 N.E.2d 207, 230 
Ind. 262—Diblee v. State, 177 N.E. 
261, 202 Ind. 571. 

Da.—State v. Rini, 95 So. 400, 153 
La. 57, writ of error dismissed 
Rini v. State of Louisiana, 44 S.Ct. 
230, 263 U.S. 689, 68 L.Ed. 508— 
State v. Rini, 91 So. 664, 151 La. 
163—State v. Roberts, 89 So. 888, 
149 La. 657. 

Mass.—Commonwealth v. Locke, 138 
N.E.2d 359, 335 Mass. 106—Com¬ 
monwealth v. Sheppard, 48 N.E.2d 
630, 313 Mass. 690, certiorari de¬ 
nied 63 S.Ct. 1450, 320 U.S. 213, 87 
L.Ed. 1850—Commonwealth v. 
Hamel, 163 N.E. 168, 264 Mass. 564 
—Commonwealth v. Anderson, 139 
N.E. 436, 245 Mass. 177—Common¬ 
wealth v. Gangi, 137 N.E. 643, 243 
Mass. 341. 

Mo.—State v. Rush, 286 S.W.2d 767 
—State v. Wilson, 286 S.W.2d 756 
—State v. Allen, 235 S.W.2d 294- 
State v. Battles, 212 S.W.2d 753, 
357 Mo. 1223—State v. Dowling, 154 
S.W.2d 749, 348 Mo. 589-r-State v. 
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Bowdry, 145 S.W.2d 127, '346 Mo. 
1090—State v. Kissinger, 123 S.W. 
2d 81, 343 Mo. 781—State v. Hi gr¬ 
ains, 12 S.W.2d 61, 321 Mo. 570- 
State v. Widick, 292 S.W. 52- 
State v. Hogan, 252 S.W. 387- 
State v. Dengel, 248 S.W. 603— 
State y. Goldfeder, 242 S.W. 403— 
State v. Frame, 204 S.W. 8—State 
v. Fitzgerald, 201 S.W. 86. 

Okl.—McGrew v. State, Cr., 293 P. 
2d 381—Crabb v. State, 192 P.2d 
1018, 86 Okl.Cr. 323—Walker v. 
State, 156 P.2d 143, 80 Okl.Cr. 21— 
Langley v. State, 12 F.2d 254, 53 
Okl.Cr. 401—Saunders v. State, 249 
P. 1117, 35 Okl.Cr. 203—Wells v. 
State, 245 P. 1007, 34 Okl.Cr. 179— 
Saunders v. State, 244 P. 55, 33 
Okl.Cr. 336—Mackey v. State, 234 
P. 782, 30 Okl.Cr. 31—Patton v. 
State, 232 P. 454, 29 Okl.Cr. 66— 
Ellington v. State, 215 P. 964, 24 
Okl.Cr. 67—Towery v. State, 163 
P. 331, 13 Okl.Cr. 216. 

R. I.—State v. Marcello, 51 A.2d 828, 
72 R.I. 382. 

S. C.—State v. Hester, 134 S.E. 885, 
137 S.C. 145. 

Tex.—Johnson v. State, Cr., 320 S. 
W.2d 831—De Lira v. State, 297 S. 
W.2d 953, 164 Tex.Cr. 194—Roberts 
v. State, 274 S.W.2d 711, 161 Tex. 
Cr. 55—Boggess v. State, 257 S.W. 
2d 111, 158 Tex.Cr. 461—Crenshaw 
v. State, 264 S.W.2d 402, 158 Tex. 
Cr. 209—Cardwell v. State, 243 S. 
W.2d 702, 156 Tex.Cr. 457—Sharp 
v. State, 217 S.W.2d 1017, 153 Tex. 
Cr. 96—Elliott v. State, 213 S.W.2d 
833, 152 Tex.Cr. 285—Redding v. 
State, 197 S.W.2d 357, 149 Tex.Cr. 
576—Porter v. State, 183 S.W.2d 
164, 147 Tex.Cr. 646—Trimble v. 
State, 104 S.W.2d 31, 132 Tex.Cr. 
236—Zonora v. State, 51 S.W.2d 
724, 121 Tex.Cr. 637—Williams v. 
State, 277 S.W. 389, 102 Tex.Cr. 
251—Garcia v. State, 228 S.W. 938, 
88 Tex.Cr. 605—White v. State, 
202 S.W. 737, 83 Tex.Cr. 252. 
Wash.—State v. Tembruell, 312 P.2d 
809, 50 Wash.2d 456—State v. Red- 
wine, 161 P.2d 205, 23 Wash.2d 467 
—State v. McKenzie, 49 P.2d 1115, 
184 Wash. 32. 

Wis.—Riger v. State, 23 N.W.2d 456, 
249 Wis. 201. 

16 C.J. p 633 note 90. 

Mere silence when arrested, or un¬ 
der arrest, is not admissible as an 
admission against interest. 

Tex.—De Lira v. State, 297 S.W.2d 
953, 164 Tex.Cr. 194—Boggess v. 
State, 257 S.W.2d 111, 158 Tex.Cr. 
461—Moree v. State, 183 S.W.2d 
166, 147 Tex.Cr. 564—Weatherred 
v. State, 89 S.W.2d 212, 129 Tex. 
Cr. 514—Stokes v. State, 71 S.W. 
2d 882, 126 Tex.Cr. 377—Taylor v. 
State, 42 S.W.2d 426, 118 Tex.Cr. 
340—Randell v. State, 278 S.W. 210, 
102 Tex.Cr. 410—Brown v. State, 
276 S.W. 929, 101 Tex.Cr. 639—Hen¬ 
son v. State, 276 S.W. 926, 101 Tex. 
Cr. 617—Brown v. State, 275 S.W. 


1069, 101 Tex.Cr. 421—Stach v. 
State, 260 S.W. 569, 97 Tex.Cr. 280 
—Myers v. State, 258 S.W. 821, 96 
Tex.Cr. 546—Bouldin v. State, 222 
S.W. 555, 87 Tex.Cr. 419. 

Attempt to bribe 

In a case citing Corpus Juris for 
the general text rule it has been 
held, however, “that a statement by 
one officer to his superior, in the 
presence of the defendant, that there 
had been an attempt made by the 
defendant while in his custody to 
secure his release by bribery, calls 
for reply from the defendant, and 
his silence in regard thereto would 
be admissible in evidence." 

U.S.—Rocchia v. U. S., C.C.A.Cal., 78 
F.2d 966, 972. 

Explanation of possession of stolen 
goods 

Where the law declares that unex¬ 
plained possession of stolen proper¬ 
ty creates a presumption of the pos¬ 
sessor’s guilt, however, it has been 
held proper to permit an officer to 
testify that accused at the time of 
arrest remained silent when asked 
to explain possession of stolen prop¬ 
erty. 

La.—State v. Pace, 165 So. 6, 183 
La. 838. 

Failure to answer any question 

The jury should not be instructed 
that, if accused was under arrest at 
the time he talked with officers, his 
failure to answer any question 
should be entirely disregarded. 

Mass.—Commonwealth v. Merrick, 
152 N.E. 377, 255 Mass. 510. 

Statement by accused under ar¬ 
rest when charged with crime that 
he had nothing to say held inadmis¬ 
sible. 

Ind.—Diblee v. State, 177 N.E. 261, 
202 Ind. 671. 

Where no warning has been given 

Tex.—Young v. State, 240 S.W. 930, 
91 Tex.Cr. 511. 

Police present 

(1) Whether accused is under ar¬ 
rest, within rule that accused’s si¬ 
lence cannot be used against him as a 
confession of truth of statements 
made in his presence when he is un¬ 
der arrest, is to be determined not 
from what intentions the officer may 
have had but from the sufficiency of 
the facts reasonably to create the im¬ 
pression on the mind of accused that 
he is under arrest. 

Tex.—De Lira v. State, 297 S.W.2d 
953, 164 Tex.Cr. 194. 

(2) In murder prosecution against 
husband for death of wife, evidence 
of wife's accusations, in presence of 
police officers, that husband had 
threatened to kill wife during the 
night, was admissible where husband 
was not under arrest or any restraint 
by the police officers. 

Wash.—State v. Bauers, 172 P.2d 279, 
25 Wash.2d 825. 
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(3) Silence in presence of police 
prior to arrest is admissible. 

Ind.—Fausett v. State, 39 N.E.2d 728 
219 Ind. 500. 

Mass.—Commonwealth v. Martin, 23 
N.E.2d 876, 304 Mass. 320. 

One released on bail is still con¬ 
structively in the custody of the 
law and his failure to reply to an 
accusation against him is not admis¬ 
sible as an admission. 

Conn.—State v. Bates, 99 A.2d 133, 
140 Conn. 326. 

Accused In custody if not actually 
arrested 

Mo.—State v. Kissinger, 123 S.W 2d 
81, 343 Mo. 781. 

In Illinois 

(1) While refusing to hold that 
the mere fact that accused was un¬ 
der arrest was sufficient restraint to 
make silence as to an accusatory- 
statement inadmissible, the court 
stated that such fact should be con¬ 
sidered on the question of admissi¬ 
bility. 

Ill.—People v. Kozlowski, 13 N.E.2d 
174, 368 Ill. 124, 115 A.L.R. 1505. 

(2) Refusal to make statement at 
police station held inadmissible. 

Ill-—People v. Rothe, 192 N.E. 777 
358 Ill. 52. 

In Minnesota 

(1) Question has been declared to 
be still an open one. 

Minn.—State v. Brown, 296 N.W. 682, 
209 Minn. 478. 

(2) Where accused in response to 
“forthwith subpoena" issued by coun¬ 
ty attorney accompanied police offi¬ 
cers to bedside of girl who stated 
that accused was the man who per¬ 
formed an abortion on her and girl 
repeated substance of previous state¬ 
ment implicating accused and accused 
asked policewoman "What is this all 
about?" and she replied, ‘Well, you 
must understand that we were ques¬ 
tioning her about an abortion that 
you performed" and accused made no 
reply, but after leaving room again 
asked police officers same question, 
accused’s silence in the face of the 
accusation which he provoked by 
asking question and his evasive con¬ 
duct under circumstances were ad¬ 
missible as admissions. 

Minn.—State v. Brown, 296 N.W. 582,. 
209 Minn. 478. 

In New York 

(1) Text rule has been adopted. 
N.Y.—People v. Petersen, 152 N.E.2d 
532, 4 N.Y.2d 992, 177 N.Y.S.2d 510 
—People v. Travato, 131 N.E.2d 557, 
309 N.Y. 382—People v. Allen, 90 
N.E.2d 48, 300 N.Y. 222—People v. 
Abel, 83 N.E.2d 542, 298 N.Y. 333- 
People v. Mleczko, 81 N.E.2d 65, 
298 N.Y. 153—People v. Rutigliano, 
184 N.E. 689, 261 N.Y. 103, over¬ 
ruling Kelley v. People, 55 N.Y. 565,. 
14 Am.R. 342—People v. Marendi, 
107 N.E. 1058, 213 N.Y. 600—People 
v. Smith, 64 N.E. 814, 172 N.Y. 210. 
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Other courts have held that this circumstance alone 
does not render the evidence inadmissible^ but that 
it is a matter to be considered in weighing the 
evidence, 65 * 5 and that an accusation of crime calls 
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for reply even from a person tinder arrest or in the 
custody of an officer, where the circumstances sur¬ 
rounding him indicate that he is free to answer if he 
chooses so to do. 66 


People v. Lee, 165 N.Y.S.2d 338, 
4 A.D.2d 770, affirmed 150 N.E.2d 
241, 4 N.Y.2d 843, 173 N.Y.S.2d 815, 
certiorari denied Lee v. People of 
State of New York, 79 S.Ct. 69, 358 

U. S. 845, 3 L.Ed.2d 79—People v. 
Taylor, 134 N.Y.S.2d 740, 284 App. 
Div. 1017—People v. Hyman, 131 
N.Y.S.2d 691, 284 App.Div. 347, 
affirmed 125 N.E.2d 597, 308 N.Y. 
794—People v. Rosenberg, 95 N.Y.S. 
2d 779, 276 App.Div. 547, affirmed 
93 N.E.2d 496, 301 N.Y. 604—Peo¬ 
ple v. Luft, 18 N.Y.S.2d 880, 259 
App.Div. 222—People v. Louise, 275 
N.Y.S. 263, 242 App.Div. 471—Peo¬ 
ple v. Sanacory, 252 N.Y.S. 127, 234 
App.Div. 628—People v. Infantino, 
230 N.Y.S. 66, 224 App.Div. 193, fol¬ 
lowed in People v. Hill, 230 N.Y.S. 
891, 224 App.Div. 779—People v. 
Frasco, 175 N.Y.S. 511, 187 App.Div. 
299, 37 N.Y.Cr. 441. 

People v. Rybak, 200 N.Y.S. 513, 
120 Misc. 814—People v. Harcourt, 
153 N.Y.S. 561, 89 Misc. 262, 32 N. 
Y.Cr. 511. 

(2) Cross-examination of one ac¬ 
cused as to his failure to answer 
Questions put to him after he had 
been taken into custody was improp¬ 
er. 

N.Y.—People v. Pierce, 146 N.Y.S.2d 
541, 1 A.D.2d 680. 

(3) Case of Kelley v. People, 55 N. 
Y. 665, 14 Am.R. 342, now overruled, 
had been followed to the contrary. 
N.Y.—People v. Cascia, 181 N.Y.S. 

855, 191 App.Div. 376. 

65. Ala.—Scott v. State, 30 So.2d 
689, 249 Ala. 304. 

Pritchett v. State, 117 So.2d 345, 
40 Ala.App. 498, certiorari stricken 
117 So.2d 347, 270 Ala. 211—Muse v. 
State, 196 So. 148, 29 Ala.App. 271, 
certiorari denied 196 So. 151, 239 
Ala. 557—Hardwick v. State, 164 
So. 107, 26 Ala.App. 536, certiorari 
denied 164 So. 112, 231 Ala. 151— 
Quinn v. State, 109 So. 368, 21 Ala. 
App. 459. 

Ark.—Morrison v. State, 188 S.W. 
1187, 125 Ark. 402. 

Cal.—People v. Wein, 326 P.2d 457, 
50 C.2d 383, certiorari denied Wein 
v. State of California, 79 S.Ct. 98, 
358 U.S. 866, 3 L.Ed.2d 99, rehearing 
denied 79 S.Ct. 153, 358 U.S. 896, 3 
L.Ed.2d 722, certiorari denied Wein 

V. California, 79 S.Ct. 724, 359 U.S. 
942, 3 L.Ed.2d 677, certiorari denied 
79 S.Ct. 1122, 359 U.S. 992, 3 L.Ed. 
2d 980—People v. Davis, 309 P.2d 1, 
48 C.2d 241—People v. Simmons, 
172 P.2d 18, 28 C.2d 699. 

People v. Clemmons, 314 P.2d 142, 
153 C.A,2d 64—People v. Murray, 


287 P.2d 775, 135 C.A.2d 600—Peo¬ 
ple v. Green, 245 P.2d 526, 111 C.A. 
2d 794—People v. McKay, 237 P.2d 
345, 107 C.A.2d 519—People v. 

Lloyd, 220 P.2d 10, 98 C.A.2d 305- 
People v. Jones, 143 P.2d 726, 61 C. 
A.2d 608, appeal dismissed Jones v. 
People, 65 S.Ct. 39, 323 U.S. 665, 89 
L.Ed. 541—People v. McEvers, 128 
P.2d 93, 53 C.A.2d 448—People v. 
Sanchez, 95 P.2d 169, 35 C.A.2d 231 
—People v. Shelest, 216 P. 389, 62 
C.A. 213. 

D.C.—U. S. v. Kelly, D.C., 119 F.Supp. 
217. 

Fla.—Albano v. State, 89 So.2d 342. 
Ga.—Kalb v. State, 25 S.E.2d 24, 195 
Ga. 544—Emmett v. State, 25 S.E.2d 
9, 195 Ga. 517, certiorari denied 64 
S.Ct. 76, 320 U.S. 774, 88 L.Ed. 1058. 

Eberhart v. State, 76 S.E.2d 832, 
88 Ga.App. 501—Cawthon v. State, 
31 S.E.2d 64, 71 Ga.App. 497. 

Miss.—Gillespie v. State, 61 So.2d 150, 
215 Miss. 380. 

Mont.—State v. Louie Won, 248 P. 
201, 76 Mont. 509. 

Nev.—Skidmore v. State, 92 P.2d 979, 
59 Nev. 320. 

N.J.—State v. Landeros, 118 A.2d 524, 
20 N.J. 76, certiorari denied 76 S.Ct. 
1025, 351 U.S. 966, 100 L.Ed. 1486- 
State v. Picclotti, 96 A.2d 406, 12 
N.J. 205. 

State v. Kobylarz, 130 A.2d 80, 44 
N.J.Super. 250—State v. Kane, 75 A. 
2d 894, 9 N.J.Super. 254—State v. 
Toohey, 70 A.2d 180, 6 N.J.Super. 
97. 

Pa.—Commonwealth v. Vallone, 32 A. 
2d 889, 347 Pa. 419—Commonwealth 
V. De Palma, 110 A. 756, 268 Pa. 25. 

Commonwealth v. Schultz, 87 A. 
2d 69, 170 Pa.Super. 504. 

Tenn.—Camper v. State, 216 S.W.2d 
18, 187 Tenn. 511. 

16 C.J. p 633 note 91. 

Evidence admitted although accused 
under arrest 

Cal—People v. Green, 314 P.2d 828, 
153 C.A.2d 473. 

D.C.—Wilson v. District of Columbia, 
Mun.App., 65 A.2d 214. 

Ga.—Phillips v. State, 57 S.E.2d 555, 
206 Ga. 418—Cady v. State, 31 S.E. 
2d 38, 198 Ga. 99, certiorari denied 
65 S.Ct. 190, 323 U.S. 676, 89 L.Ed. 
549—McCormick v. State, 166 S.E. 
762, 176 Ga. 21. 

Love v. State, 25 S.E.2d 827, 69 
Ga.App. 411. 

N.J.—State v. Kane, 75 A.2d 894, 9 
N.J.Super. 254. 

Pa.—Commonwealth v. Dodson, 101 
A.2d 411, 174 Pa.Super. 421. 

S.C.—State v. Goodwin, 120 S.E. 496, 
127 S.C. 107. 


Tenn*—Camper v. State, 216 S.W.2d 
18, 187 Tenn. 511. 

Creation of evidence 

(1) Practice among police officers 
of obtaining evidence by means of 
tacit admissions by reading detailed 
statements of the crime purportedly 
made by a codefendant or companion 
in the crime with a view toward elic¬ 
iting either a complete confession or 
an admission by silence to be used 
against defendant to whom the state¬ 
ment is read, is improper. 

Cal.—People v. Simmons, 172 P.2d 18, 
28 C.2d 699. 

People v. Spencer, 178 P.2d 520, 
78 C.A.2d 652. 

(2) Planned attempt to obtain evi¬ 
dence concerning a crime already 
committed does not render accused’s 
silence under accusation inadmissible 
nor is it of controlling importance 
whether accused is expressly invited 
to admit or deny the charges made 
in his presence. 

Pa.—Commonwealth v. Vallone, 32 A. 
2d 889, 347 Pa, 419. 

65.5 Pa.—Commonwealth v. Vallone, 
32 A.2d 889, 347 Pa, 419. 

Great caution 

Any accusatory statement, and re¬ 
sponse thereto made by accused while 
under restraint, should be considered 
with great caution; and if police 
questioning was insistent, so that ac¬ 
cused was induced or persuaded 
against his better or more considered 
judgment to make a response or to 
adopt policy of silence, accusatory 
statement should be held inadmissi¬ 
ble in ensuing criminal prosecution. 
Cal.—People v. Parks, 311 P.2d 874, 
151 C.A.2d 537. 

66. Ala.—Pritchard v. State, 117 So. 
2d 345, 40 Ala.App. 498, certiorari 
stricken 117 So.2d 347, 270 Ala. 211. 
Cal.—People v. Simmons, 172 F.2d 18, 
28 C.2d 699. 

People v. Swaile, 107 P. 134, 12 
C.A. 192—People v. Sullivan, 86 P. 
834, 3 C.A. 502. 

16 C.J. p 633 note 92. 

In Ohio 

(1) It has been held that one who 
is under arrest and so circumstanced 
that he is not free to act voluntarily 
cannot legally be regarded as called 
on to reply to statements, in his pres¬ 
ence, of one person to another touch¬ 
ing his alleged guilt, and his silence 
is not evidence of an admission of 
the crime charged. 

Ohio.—Geiger v. State, 71 N.E. 721, 
70 Ohio St. 400. 

Walker v. State, 175 N.E. 29, 37 
I Ohio App. 540. 
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A distinction has been drawn as to whether the 
circumstances surrounding the accusation were such 
as to call for a reply by accused. Where accused 
was, at the time of the accusation, confronted by an 
angry crowd, his silence has been held inadmissible 
as an admission against interest, 67 but in the absence 
of such circumstances his failure to reply has been 
held to be admissible. 68 

Also in some cases a distinction is made between 
a situation where accused is in the immediate custody 
of an officer and a situation where he is confined in 
jail but is not in the immediate custody of an officer 
and is discussing his case with another in what he 
supposes to be absolute privacy; and it is held that 
in the latter instance evidence of an accusation made 
against him, and neither denied nor assented to by 
him, is admissible, 69 but in other cases such a dis¬ 
tinction is not made, and evidence of an accusatory 
or incriminating statement and the failure of ac¬ 
cused to reply thereto while he was in confinement, 
but not in the immediate custody of an officer, is 


held inadmissible. 70 

Mere silence at time of arrest , at least in the ab¬ 
sence of an accusation calling for a reply, is not am 
admission of guilt, and evidence thereof is inadmis¬ 
sible. 71 

Silence at judicial proceeding . The doctrine of 
silence as an implied admission of the truth of state¬ 
ments made in one’s presence does not apply to si¬ 
lence of accused at a judicial proceeding or hear¬ 
ing. 72 

§ 734(2). -Reply to Accusation 

Statements accusing or Incriminating accused', made* 
In his presence but positively denied by him, are not ad- 
missible against him; but, if his reply is otherwise than 
an unequivocal denial of the accusation In toto, the- 
statement and reply may be received to the extent that 
he admits the truth of the charge. 

Statements accusing or incriminating accused,, 
made in his presence but positively denied by him 
in toto, are not admissible against him. 72 - 50 They 


(2) Where, however, even though 
under arrest, accused is free to deny 
such a statement, his failure to do 
so may be admissible as an admis¬ 
sion. 

Ohio.—Murphy v. State, 36 Ohio St. 
628. 

67. Ky.—Sprouse v. Commonwealth, 
116 S.W. 344, 132 Ky. 269—Merri- 
weather v. Commonwealth, 82 S.W. 
692, 118 Ky. 870, 26 Ky.Li. 793, 4 
Ann.Cas. 1039. 

68. Ky.—Pierson v. Commonwealth, 
17 S.W.2d 697, 229 Ky. 684. 

63. Ky.—Wilson v. Commonwealth, 
179 S.W. 237, 166 Ky. 301. 

16 C.J. p 634 note 93. 

70. Mo.—State v. Foley, 46 S.W. 733, 
144 Mo. 600. 

16 C.J. p 634 note 94. 

71. Ada.—Brogden v. State, 88 So. 
366, 18 Ala.App. 56. 

Ga.—King v. State, 142 S.E. 160, 166 
Ga. 10. 

Ky.—Boone v. Commonwealth, 9 S.W. 

2d 707, 225 Ky. 572. 

Tex.—Goodman v. State, 285 S.W. 821, 
104 Tex.Cr. 589—Schwab v. State, 
278 S.W. 427, 102 Tex.Cr. 454. 

Va.—Willson v. Commonwealth, 168 
S.E. 344, 160 Va. 913. 

72. U.S.—Boitano v. U. S., C.C.A.Cal„ 
7 F.2d 324. 

Ala.—Jones v. State, 6 So.2d 26, 30 
Ala.App. 360. 

Cal.—People v. Calhoun, 323 P.2d 427, 
50 C.2d 137. 

Ind.—Diamond v. State, 144 N.E. 466, 
195 Ind. 285, stay of execution de¬ 
nied 144 N.E. 250, 195 Ind. 285. 

Ky.—Gray v. Commonwealth, 270 S. 
W. 772, 208 Ky. 219. 


Mont.— Corpus Juris cited in State v. 
Louie Won, 248 P. 201, 205, 76 Mont. 
509. 

N.J.—State v. Friedman, 56 A2d 875, 
136 N.J.Law 527. 

Pa.—Commonwealth v. Vallone, 32 A. 
2d 889, 347 Pa. 419—Commonwealth 
v. Petrillo, 19 A.2d 288, 341 Pa. 209 
—Commonwealth v. Karmendi, 188 
A. 762, 325 Pa. 63. 

Commonwealth v. Russo, 111 A.2d 
359, 177 Pa.Super. 470—Common¬ 
wealth v. Brown, 44 A.2d 624, 158 
Pa.Super. 226. 

Tenn.—Jones v. State, 196 S.W.2d 491, 

184 Tenn. 128—Polk v. State, 94 
S.W.2d 394, 170 Tenn. 270. 

16 C.J. p 634 note 95. 

Tire marshal’s investigation 

Accused in prosecution for arson 
in second degree, who was told at 
official investigation of Are marshal 
that anything he might say would 
be used in court against him, was 
entitled to keep silent under exami¬ 
nation of other witnesses, so that 
such silence was not an admission. 
N.Y.—People v. Klein, 173 N.Y.S. 108, 

185 App.Div. 86, 37 N.Y.Cr. 226. 

Presence of police officers in ac-j 

cused’s home after accused's arrest 
did not constitute a judicial inquiry 
N.J.—State v. Picciotti, 96 A.2d 406, 
12 N.J. 205. 

72.50 U.S.—Thompson v. TJ. S., C.A. 
Ga., 227 F.2d 671. 

Ark.—Kagen v. State, 234 S.W.2d 865. 
Cal.—People v. Chavez, 329 P.2d 907, 
60 C.2d 778, certiorari denied Cha¬ 
vez v. People of State of California 
79 S.Ct. 356, 358 U.S. 946, 3 L.Ed.2d 
353—People v. Davis, 309 P.2d 1 
48 C.2d 241—People v. Davis, 276 

1080 


P.2d 801, 43 C.2d 661, certiorari de¬ 
nied Davis v. People of State of 
California, 75 S.Ct. 581, 349 U.S. 905, 
99 L.Ed. 1241—People v. Simmons,. 
172 P.2d 18, 28 C.2d 699. 

People v. Thurmond, 338 P.2d 472; 
170 C.A.2d 121—People v. Galla¬ 
gher, 336 P.2d 259, 168 C.A.2d 417- 
People v. Close, 316 P.2d 1019, 154 
C.A.2d 545—People v. Staker, 316 
P.2d 725, 154 C.A.2d 773—People v. 
Rodriquez, 288 P.2d 147, 135 C.A.2dl 
757—People v. Carmelo, 210 P.2d> 
538, 94 C.A.2d 301—People v. Rein¬ 
gold, 197 P.2d 176, 87 C.A.2d 382— 
People v. Willmurth, 176 P.2d 102, 
77 C.A.2d 605—People v. Brown, 163 
P.2d 85, 71 C.A.2d 669—People v. 
Wade, 163 P.2d 69, 71 C.A.2d 646- 
People v. Peterson, 152 P.2d 347, 
66 C.A.2d 420—People v. Lee, 130 
P.2d 168, 55 C.A.2d 163—People v. 
McEvers, 128 P.2d 93, 53 C.A.2d 448 
—People v. Derenzo, 115 P.2d 858, 
46 C.A.2d 411—People v. Meglad- 
dery, 106 P.2d 84, 40 C.A.2d 748. 

D.C.—Skiskowski v. U. S., 158 F.2d 
177, 81 U.S.App.D.C. 274, certiorari 
denied Quinn v. U. S., 67 S.Ct. 769, 
330 U.S. 822, 91 L.Ed. 1273, rehear¬ 
ing denied 67 S.Ct. 1749, 331 U.S. 
870, 91 L.Ed. 1872. 

U. S. v. Kelly, D.C., 119 F.Supp. 
217. 

Fla.—Douglas v. State, 89 So.2d 659. 

Ill.—People v. Childress, 115 N.E.23 
794, 1 I11.2d 431—People v. Biloche, 
112 N.E.2d 162, 414 Ill. 504, certi¬ 
orari denied Biloche v. People of 
State of Illinois, 74 S.Ct. 131, 346 
U.S. 878, 98 L.Ed. 385, and 75 S.Ct. 
69, 348 U.S. 846, 99 L.Ed. 667—Peo¬ 
ple v. La Coco, 94 N.E.2d 178, 406 
Ill. 303, certiorari denied 71 S.Ct. 
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■do not show an admission, and are not admissible is not admissible in his favor, 76 yet where the state 
merely because made in his presence. 78 Similarly, proves that an accusation against him was made, he 
an accusation contained in a letter but denied by ac- has a right to prove that he denied the particular 
.cused is not admissible against him. 74 accusation 77 or a similar one made a few minutes 

A general denial of the whole statement is a suffi- ^ e ^ ore - 78 
cient denial under the rule; it is not necessary to Where a statement in the nature of an accusa- 
-deny the statement in the language in which it is tion is made to accused and he replies thereto oth- 
made or in detail. 76 While a denial of accused that erwise than by unequivocally denying the accusa- 
he previously had made a confession or admission tion in toto. 79 as where he assents to the truth of 


348, 340 U.s. 918, 95 L.Ed. 663- 
People v. Willson, 81 N.E.2d 485, 
401 Ill. 68. 

People v. Hebert, 53 N.E.2d 328, 
321 Ill.App. 635. 

Ind.—Thomas v. State, 147 N.E. 2d 
577, 237 Ind. 537—Rickman v. State, 
103 N.E.2d 207, 230 Ind. 262. 

Mass.—Commonwealth v. Sazama, 
158 N.E.2d 313, 339 Mass. 154- 
Commonweal th v. Locke, 138 N.E. 
2d 359, 335 Mass. 106—Common¬ 
wealth v. Twombly, 66 N.E.2d 362, 
319 Mass. 464. 

Mo.—State v. Fleming, 188 S.W.2d 12, 
354 Mo. 31. 

N.H.—State v. Marcoux, 140 A.2d 575, 
101 N.H. 294. 

N.J.—State v. Kane, 75 A.2d 894, 9 
N.J.Super. 254—State v. Toohey, 70 
A.2d 180, 6 N.J.Super. 97. 

N.C.—State v. Bryant, 70 S.E.2d 186, 
235 N.C. 420. 

Pa.—Commonwealth v. Markwich, 113 
A.2d 323, 178 Pa.Super. 169. 

S.C.—State v. Evans, 25 S.E.2d 492, 
202 S.C. 463, certiorari denied 
Evans v. State of South Carolina, 
64 S.Ct. 64, 320 U.S. 750, 88 L.Ed. 
446. 

Utah.—State v. Lewis, 332 P.2d 664, 
8 Utah 2d 224. 

Va.—Knight v. Commonwealth, 83 S. 

E. 2d 738, 196 Va. 433—Plymale v. 
Commonwealth, 79 S.E.2d 610, 195 
Va. 582. 

Subsequent admission 

(1) Police officer’s accusation ad¬ 
dressed to accused that accused knew 
a named person, who was also named 
as a conspirator, and accused’s denial, 
followed by subsequent admission 
that he knew such person, were ad¬ 
missible. 

Cal.—People v. Goldstein, 289 P.2d 
581, 136 C.A.2d 778. 

(2) Subsequent statement which 
could be construed as an admission 
did not render prior accusatory state¬ 
ment and denial admissible. 

Mass.—Commonwealth v. Twombly, 
66 N.E.2d 362, 319 Mass. 464. 

73. U.S.—'U. S. v. Dellaro, C.C.A.N.T., 
99 F.2d 781. 

Amezaga v. U. S. ( C.C.A.Fla., 296 

F. 915. 

Ala.—Kiel v. State, 184 So. 208, 28 
Ala.App. 308, certiorari denied 184 
So. 210, 236 Ala. 585—Cain v. State, 
77 So. 453, 16 Ala.App. 303. 


Ark.—Moore v. State, 236 S.W. 846, 
151 Ark. 515. 

Cal.—People v. Lapara, 183 P. 545, 
181 C. 66. 

People v. Zoffel, 95 P.2d 160, 35 
C.A.2d 215—People v. Smith, 77 P. 
2d 277, 25 C.A.2d 241—People v. 
Wagner, 68 P.2d 277, 21 C.A.2d 92- 
People v. Flores, 59 P.2d 517, 15 C. 
A.2d 385—People v. McCoy, 15 P.2d 
543, 127 C.A. 195—People v. Goltra, 
2 P.2d 35, 115 C.A. 539—People v. 
Wilson, 215 P. 565, 61 C.A. 611- 
Thrasher v. Board of Medical Ex¬ 
aminers of State of California, 185 
P. 1006, 44 C.A. 26. 

Ga.— Corpus juris cited in Westberry 
v. State, 163 S.E. 729, 732, 174 Ga. 
646. 

Idaho.—State v. Bubis, 227 P. 384, 39 
Idaho 376. 

Ill.—People v. Kozlowski, 13 N.E.2d 
174, 368 Ill. 124, 115 A.L.R. 1505- 
People v. Cozzi, 2 N.E.2d 915, 364 
Ill. 20—People v. Kriner, 199 N.E. 
783, 362 Ill. 292—People v. Lehne, 
195 N.E. 468, 359 Ill. 631—People 
v. Sarney, 184 N.E. 612, 351 Ill. 
428—People v. Nitti, 143 N.E. 448, 
312 Ill. 73—People v. Wilson, 131 
N.E. 609, 298 Ill. 257—People v. 
Cardinelli, 130 N.E. 355, 297 Ill. 
116—People v. Schallman, 113 N.E. 
113, 273 Ill. 564. 

Mass.—Commonwealth v. Kosior, 182 
N.E. 852, 280 Mass. 418—Common¬ 
wealth v. Hamel, 163 N.E. 168, 264 
Mass. 664. 

Mich.—People v. De Bolt, 256 N.W. 
615, 269 Mich. 39. 

Miss.—Garner v. State, 83 So. 83, 120 
Miss. 744. 

Mo—State v. Glon, 253 S.W. 364- 
State v. Levitt, 213 S.W. 108, 278 
Mo. 372. 

Nev.—Skidmore v. State, 92 P.2d 979, 
59 Nev. 320. 

N.T.—People v. De Paulo, 138 N.E. 
498, 235 N.T. 39. 

People v. Piscopo, 225 N.T.S. 266, 
222 App.Div. 70, appeal dismissed 
162 N.E. 508, 248 N.T. 520. 

N.C.—State v. Herring, 156 S.E. 538, 
200 N.C. 308. 

Pa.—Commonwealth v. Smith, 161 A. 

418, 105 Pa.Super. 497. 

S.C.— Corpus Juris Secundum cited in 
State v. Evans, 25 S.E.2d 492, 494, 
202 S.C. 463, certiorari denied 64 
S.Ct 54, 320 U.S. 750, 88 L.Ed. 446. 
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Va.—Pinn v. Commonwealth, 186 S. 

E. 169, 166 Va. 727. 

16 C.J. p 634 note 96. 

Subsequent denial 

(1) Whether a subsequent denial 
neutralized an earlier silence is a 
question for the jury, and it is not 
improper to refuse to strike evidence 
of former silence. 

U.S.—Price v. U. S., C.C.A.Tenn., 5 F. 
2d 650. 

(2) Evidence has been admitted of 
accused’s silence, notwithstanding a 
subsequent denial, at least where 
no explanation of reason for fail¬ 
ure to deny was made. 

Cal.—People v. Miller, 81 P.2d 567, 
27 C.A.2d 722. 

Pa.—Commonwealth v. Weigand, 5 
A.2d 385, 184 Pa.Super. 603. 

(3) Only denial material to issue 
how accused reacted to accusation 
that he was guilty of crime would 
be one made at time accusation was 
made, not one made at another time 
and place. 

Pa.—Commonwealth v. Salerno, 116 
A.2d 87, 179 Pa.Super. 13. 

74. Tex.—Hollingsworth v. State, 
189 S.W. 488, 78 Tex.Cr. 489. 

75. Ill.—People v. Sarney, 184 N.E. 
612, 351 Ill. 428. 

Answer “you're a liar” 

Testimony in a murder prosecution 
that, while in the district attorney’s 
office an alleged accomplice, address¬ 
ing accused, said, “Tou killed him,” 
to which accused replied, “Tou are 
a liar; you killed him and robbed 
him,” was inadmissible for the pur¬ 
pose of proving robbery was com¬ 
mitted, so as to make the homicide 
murder in the first degree, even 
though unintentional. 

N.T.—People v. De Paulo, 138 N.E. 

498, 235 N.T. 39. 

Statement held denial 
Ill.—People v. La Coco, 94 N.E.2d 
178, 406 Ill. 303, certiorari denied 71 
S.Ct. 348, 340 U.S. 918, 95 L.Ed. 663. 
Mass.—Commonwealth v. Ellis, 67 N. 
E.2d 234, 319 Mass. 627. 

76. Ala.—Ray v. State, 50 Ala. 104. 

77. Tex.—Sager v. State, 11 Tex.App. 

110 . 

78. Cal.—People v. Byrne, 116 P. 521, 
160 C. 217. 

78. Ala.—Jackson v. State, 104 So. 
220, 213 Ala. 143. 
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the charge 80 in whole or in part, 80 * 5 or admits it in 1 evasive or equivocal reply, 82 or where he follows the 
part and denies it in part, 81 or where he makes an | 


Bails v. State, 69 So. 250, 13 Ala 
App. 273. 

Cal.—People v, Granados, 319 F.2d 
346, 49 C.2d 490. 

People v. Scaggs, 314 P.2d 793, 
153 C.A.2d 339—People v. McEvers, 
128 P.2d 93, 53 C.A.2d 448—People 
v. Holmes, 20 P.2d 67, 130 C.A. 507 
—People v. Scott, 258 P. 638, 84 C.A. 
642—People v. McNamara, 224 P. 
476, 65 C.A. 521—People v. Wilson, 
215 P. 565, 61 C.A. 611. 

Ill.—People v. Popilsky, 8 N.E.2d 640, 
366 Ill. 268—People v. Lehne, 195 
N.E. 468, 359 Ill. 631—People v. 
Hicketts, 155 N.E. 39, 324 Ill. 170. 
Ind.—Diamond v. State, 144 N.E. 466, 
195 Ind. 285, stay of execution de¬ 
nied 144 N.E. 250, 196 Ind. 285. 

Ky.—Griffith v. Commonwealth, 63 S. 

W.2d 594, 250 Ky. 506. 

Mass.—Commonwealth v. Nickolo- 
gines, 76 N.E.2d 649, 322 Mass. 274 
—Commonwealth v. Green, 20 N.E. 
2d 417, 302 Mass. 547—Common¬ 
wealth v. Graham, 181 N.E. 506, 279 
Mass. 466—Commonwealth v. Helf- 
man, 155 N.E. 448, 258 Mass. 410- 
Commonwealth v. Madeiros, 151 N. 
E. 297, 255 Mass. 304, 47 A.L.R. 962 
—Commonwealth v. Brown, 121 
Mass. 69. 

Mo.—State v. Samis, 246 S.W. 956, 
296 Mo. 471. 

Nev.—Skidmore v. State, 92 P.2d 979, 
59 Nev. 320. 

N.Y.—People v. Elston, 174 N.Y.S. 1, 
186 App.Div. 224, 37 N.Y.Cr. 286. 
Ohio.—McLaughlin v. State, 20 Ohio 
Cir.Ct.,N.S., 492. 

Pa.—Commonwealth v. Westwood, 
188 A. 304, 324 Pa. 289. 

Commonwealth v. Stevens, Quar. 
Sess., 42 Del.Co. 271. 

Wash.—State v. McKenzie, 49 P.2d 
1115, 184 Wash. 32, 

16 C.J. p 634 note 2. 

Exception, to hearsay rule 
Accusatory statements and re¬ 
sponses thereto are admissible as an 
exception to the hearsay rule. 

Cal.—People v. Davis, 309 P.2d 1, 48 
C.2d 241. 

People v. Bias, 339 P.2d 204, 170 
C.A.2d 502. 

Incriminating answer 

Ky.—Barton v. Commonwealth, 43 S. 
W.2d 56, 240 Ky. 786. 

Statement that wife accused him, 
made by sheriff to accused, and his 
reply to such accusation, other than 
a denial, are admissible. 

Ga.—Hudson v. State, 113 S.E. 519, 
153 Ga. 695. 

Confession by another 
Where state introduced without ob¬ 
jection a confession of accused, ad¬ 
mission of testimony that another 
person Involved admitted his part in 
killing and that accused when asked 


what he had to say replied that he 

knew nothing about it and had no 

statement to make was not error. 

S.C.—State v. Logue, 28 S.E.2d 788, 
204 S.C. 171. 

80. U.S.—U. S. v. Gillette, C.A.N.Y., 
189 F.2d 449, certiorari denied Gil¬ 
lette v. U. S., 72 S.Ct. 49, 342 TJ.S. 
827, 96 L.Ed. 625, rehearing denied 
72 S.Ct. 164, 842 U.S. 879, 96 L.Ed. 
661, rehearing denied 73 S.Ct. 827, 
345 U.S. 945, 97 L.Ed. 1370. 

Cal.—People v. Chavez, 329 P.2d 907, 
50 C.2d 778, certiorari denied Cha¬ 
vez v. People of State of California, 
79 S.Ct. 356, 358 U.S. 946, 3 L.Ed.2d 
353, certiorari denied Bates v. Cali¬ 
fornia, 79 S.Ct. 1126, 359 U.S. 993, 
3 L.Ed.2d 982—People v. Davis, 809 
P.2d 1, 48 C.2d 241—People v. Da¬ 
vis, 276 P.2d 801, 43 C.2d 661, cer¬ 
tiorari denied Davis v. People of 
State of California, 75 S.Ct. 581, 349 
U.S. 905, 99 L.Ed. 1241—People v. 
Simmons, 172 P.2d 18, 28 C.2d 699. 

People v. Willmurth, 176 P.2d 
102, 77 C.A.2d 605. 

Md.—Curreri v. State, 85 A.2d 454, 
199 Md. 54. 

Mich.—People v. Baker, 232 N.W. 381, 
251 Mich. 322—People v. Richard¬ 
son, 214 N.W. 965, 239 Mich. 695- 
People v. Ockaski, 207 N.W. 867, 234 
Mich. 95. 

Mo.—State v. Wilson, 286 S.W.2d 756. 

N.C.—State v. Wilson, 97 S.E. 496, 
176 N.C. 751—State v. Peterson, 63 
S.E. 87, 149 N.C. 533. 

Pa.—Commonwealth v. Turza, 16 A.2d 
401, 340 Pa. 128. 

Tenn.—Vance v. State, 230 S.W.2d 
987, 190 Tenn. 521, certiorari denied 
70 S.Ct. 1010, 339 U.S. 988, 94 L.Ed. 
1389. 

Utah.—State v. Ferry, 275 P.2d 173, 2 
Utah 2d 371. 

80.5 Mass.—Commonwealth v. Lu¬ 
cas, 126 N.E.2d 804, 332 Mass. 694. 

81. Cal.—People v. Chavez, 329 P.2d 
907, 50 C.2d 778, certiorari denied 
Chavez v. People of State of Cali¬ 
fornia, 79 S.Ct. 356, 358 U.S. 946, 

3 L.Ed.2d 353, certiorari denied 
Bates v. California, 79 S.Ct. 1126, 
359 U.S. 993, 3 L.Ed.2d 982. 

Colo.—Corpus Juris Seoundum cited 
in Cowles v. People, 110 P.2d 249, 
250, 107 Colo. 161. 

Ill.—People v. Heissler, 170 N.E. 685, 
338 Ill. 596—People v. Cardinelli, 
130 N.E. 355, 297 Ill. 116. 

Chicago v. Montgomery, 194 Ill. 
App. 515. See City of Chicago v. 
Montgomery, 194 Ill.App. 515. 

Mich.—People v. Greeson, 203 N.W. 
141, 230 Mich. 124. 

Ohio.—McLaughlin v. State, 20 Ohio 
Cir.Ct.,N.S., 492. 

82. Cal.—People v. Peterson, 173 P. 
2d 11, 29 C.2d 69, certiorari denied 
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Peterson v. People of State of Cal¬ 
ifornia, 67 S.Ct. 1751, 331 U.S. 861, 
91 L.Ed. 1867—People v. Simmons, 
172 P.2d 18, 28 C.2d 699. 

People v. Bernstein, 340 P.2d 299, 
171 C.A.2d 279—People v. Gallagh¬ 
er, 336 P.2d 259, 118 C.A.2d 417—. 
People v. Coakley, 238 P.2d 633, 108 
C.A.2d 223—People v. Farrell, 236 
P.2d 424, 107 C.A.2d 25—People v. 
Carmelo, 210 P.2d 538, 94 C.A.2d 
301—People v. Wright, 210 P.2d 
263, 94 C.A.2d 70—People v. Brown, 
196 P.2d 936, 87 C.A.2d 281, certi¬ 
orari denied 69 S.Ct. 638, 336 U.S. 
921, 93 L.Ed. 1083—People v. Mc- 
Knight, 196 P.2d 104, 87 C.A.2d 89- 
People v. Ramsey, 189 P.2d 802, 83 
C.A.2d 707—People v. Willmur tT^ , 
176 P.2d 102, 77 C.A.2d 605—People 
v. Orloff, 151 P.2d 288, 65 C.A2d 
614. 

D.C.—U. S. v. Kelly, D.C., 119 F.Supp. 
217. 

Mass.—Commonwealth v. Curry, 166 
N.E.2d 714—Commonwealth v. Ma¬ 
chado, 162 N.E.2d 71—Common¬ 
wealth v. Burke, 159 N.E.2d 856- 
Commonwealth v. Sazama, 158 N.E. 
2d 313, 339 Mass. 154—Common¬ 
wealth v. Locke, 138 N.E.2d 359, 335 
Mass. 106—Commonwealth v. Lu¬ 
cas, 126 N.E.2d 804, 332 Mass. 594- 
Commonwealth v. Graham, 181 N.E. 
506, 279 Mass. 466—Commonwealth 
v. Hebert, 163 N.E. 189, 264 Mass. 
571—Commonwealth v. Hamel, 163 
N.E. 168, 264 Mass. 564—Common¬ 
wealth v. Piccerillo, 152 N.E. 746, 
256 Mass. 487—Commonwealth v. 
Madeiros, 161 N.E. 297, 255 Mass. 
304, 47 A.L.R. 962. 

Minn.—State v. Rediker, 8 N.W.2d 
527, 214 Minn. 470. 

N.Y.—Corpus Juris cited in. People v. 
Masiano, 3 N.Y.S.2d 766, 769, 253 
App.Div. 454. 

Pa.—Commonwealth v. Turza, 16 A.2d 
401, 340 Pa. 128. 

Commonwealth v. Priore, Quar. 
Sess., 33 Berks Co. 215. 

Utah.—State v. Erwin, 120 P.2d 285, 
101 Utah 365. 

Wash.—State v. Thorne, 260 P.2d 331, 
43 Wash.2d 47. 

16 C.J. p 634 note 5. 

Statements held equivocal 
Mass.—Commonwealth v. Hebert, 163 
N.E. 189, 264 Mass. 571—Common¬ 
wealth v. Hamel, 163 N.E. 168, 264 
Mass. 564. 

“What can X say?” 

It was not error to admit evidence 
that one defendant, after being con¬ 
fronted with incriminating statement 
by a codefendant and asked “What 
do you say now?” responded ‘What 
can I say?” 

Mass.—Commonwealth v. Devlin, 141 
N.E.2d 269, 335 Mass. 555. 
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denial with an admission of certain facts, 82 * 5 the 
statement and the reply thereto may be received and 
considered against him to the extent that he admits 
the truth of the charge, 83 the admission being evi¬ 
dence, 8 ^ and the statement not being direct evidence 
but admissible only in connection with the reply. 85 

The rule is also applicable, notwithstanding ac¬ 
cused’s prompt and full denial of guilt, if, in addi¬ 
tion and in an attempt to avoid the effect of the 
accusation, he makes a statement which is calculated 
to deceive or is subsequently shown to be false. 86 
The rule is likewise applicable where accused made 
statements when confronted with a written or print¬ 
ed accusatory or incriminating statement or when 
the contents of such a statement were read to 
him. 87 
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It has been held that the statement and reply are 
admissible only where accused’s response warrants 
an inference of an admission by him of the truth of 
the statement. 87 * 5 Where one accuses another of a 
crime and the other answers with a countercharge, 
no admission may be attributed to either. 87 * 10 The 
rule does not justify the admission of a statement 
made in the presence of accused and a statement of 
accused which is not in reply to the accusation. 88 

Sometimes the reply of accused is such as to be 
equivalent to silence; in such case, the reply is ad¬ 
missible 89 or not, 90 according as the circumstances 
are or are not such as to make evidence of silence 
admissible. 

Fact that accused is under arrest does not prevent 
his reply to an accusatory statement from being ad¬ 
missible. 90 * 5 


"I just don’t remember” 

Where eyewitness of shooting, the 
day after the shooting and in ac¬ 
cused's presence, reconstructed events 
and accused on being asked if wit¬ 
ness’ demonstration and statements 
were correct, said, “I Just don't re¬ 
member,” witness’ statements were 
admissible as an implied confession. 
Miss.—Jones v. State, 87 So.2d 573, 
228 Miss. 296, certiorari denied 
Jones v. State of Mississippi, 77 S. 
Ct. 236, 352 U.S. 937, 1 L.Ed.2d 167. 

82.5 Cal.—People v. Close, 316 P.2d 
1019, 154 C.A.2d 645—People v. 
Morgan, 197 P.2d 413, 87 C.A.2d 674 
—People v. Brown, 163 P.2d 85, 71 
C.A.2d 669. 

Mass.—Commonwealth v. Lucas, 126 
N.E.2d 804, 332 Mass. 594. 

83. Cal.—People v. Peete, 202 P. 51, 
54 C.A. 333. 

Colo.—Leick v. People, 322 P.2d 674, 
136 Colo. 535, certiorari denied 
Leick v. People of State of Colo¬ 
rado, 78 S.Ct. 1363, 357 U.S. 922, 2 
L.Ed.2d 1366. 

Ill.—People v. Lehne, 195 N.E. 468, 
359 Ill. 631. 

Mass.—Commonwealth v. Curry, 166 
N.E.2d 714—Commonwealth v. Ma¬ 
chado, 162 N.E.2d 71. 

Md.—Hitzelberger v. State, 197 A. 
605, 174 Md. 152. 

Utah.—State v. Erwin, 120 P.2d 285, 
101 Utah 365. 

16 C.J. p 634 note 6. 

Negative reply to other questions 
Where accused had made negative 
reply to nearly every question asked 
by officers but admitted certain state¬ 
ment In conversation with police offi¬ 
cers, admissions were competent. 
Ill.—People v. Heissler, 170 N.E. 685, 
338 Ill. 596. 

84. Cal.—People v. Long, 93 P. 387, 
7 C.A. 27. 

N.J.—Donnelly v. State, 26 N.J.Law 
601. 


85. Cal.—People v. Davis, 276 P.2d 
801, 43 C.2d 661, certiorari denied 
Davis v. People of State of Cali¬ 
fornia, 75 S.Ct. 581, 349 U.S. 905, 99 
L.Ed. 1241. 

People v. Gallagher, 336 P.2d 259, 
168 C.A.2d 417—People v. Woch- 
nick, 219 P.2d 70, 98 C.A.2d 124, cer¬ 
tiorari denied Wochnick v. People 
of State of California, 72 S.Ct. 179, 
342 U.S. 888, 96 L.Ed. 666. 

Ill.—People v. Tielke, 102 N.E. 229, 
259 Ill. 88. 

Mass.—Commonwealth v. Reynolds, 
154 N.E.2d 130, 338 Mass. 130. 

16 C.J. p 634 note 8. 

86. Cal.—People v. Gallagher, 336 P. 
2d 259, 168 C.A.2d 417—People v. 
Dewson, 310 P.2d 162, 150 C.A.2d 
119—People v. Wright, 210 P.2d 263, 
94 C.A.2d 70—People v. Scott, 258 
P. 638, 84 C.A. 642. 

False explanation 

Ind.—Diamond v. State, 144 N.E. 466, 
195 Ind. 285, stay of execution de¬ 
nied 144 N.E. 250, 195 Ind. 285. 
Contradictory reply 
Cal.—People v. Wright, 210 P.2d 263, 
94 C.A.2d 70. 

87. Cal.—People v. Rollins, 111 P. 
123, 14 C.A. 134. 

Colo.—Corpus Juris Secundum cited 
In Cowles v. People, 110 P.2d 249, 
250, 107 Colo. 161. 

16 C.J. p 634 note 9. 

87.5 N.J.—State v. Sorge, 15 A.2d 
776, 125 N.J.Law 445. 

N.T.—People v. Seaton, 39 N.Y.S.2d 
447, 265 App.Div. 1057. 

87.10 Ill.—People v. Willson, 81 N.E. 
2d 485, 401 Ill. 68. 

88. Mo.—State v. Ethridge, 87 S.W. 
495, 188 Mo. 352. 

89. Cal.—People v. Swaile, 107 P. 
134, 12 C.A. 192. 

Mo.—Corpus Juris Secundum cited In 

State v. Bowdry, 145 S.W.2d 127, 
130, 346 Mo. 1090. 
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90. U.S.—Corpus Juris Secundum 
cited in Thompson v. U. S., C.A.Ga., 
227 F.2d 671, 674. 

Ill.—People v. Pfanschmidt, 104 N.E. 
804, 262 Ill. 411, Ann.Cas.l915A 
1171. 

Ky.—Corpus Juris Secundum cited in 

White v. Commonwealth, 166 S.W. 
2d 873, 876, 292 Ky. 416. 

Mo.—State v. Dowling, 154 S.W.2d 
749, 348 Mo. 599—Corpus Juris Se¬ 
cundum cited in State v. Bowdry, 
145 S.W.2d 127, 130, 346 Mo. 1090. 

90.5 La.—State v. Rini, 95 So. 400, 

153 La. 57, error dismissed Rini v. 
State of Louisiana, 44 S.Ct. 230, 263 
U.S. 689, 68 L.Ed. 508. 

Mass.—Commonwealth v. Reynolds, 

154 N.E.2d 130, 338 Mass. 130- 
Commonwealth v. Valcourt, 133 N. 
E.2d 217, 333 Mass. 706—Common¬ 
wealth v. Martin, 23 N.E.2d 876, 304 
Mass. 320. 

Mo—State v. Wilson, 286 S.W.2d 756 
—State v. Widick, 292 S.W. 52- 
State v. Capotelli, 292 S.W. 42, 316 
Mo. 256. 

Silence while under arrest see supra 
§ 734(1) d. 

Recording of conversation with an¬ 
other 

Evidence of tape recording of police 
officer's conversation with third party 
was admissible for purpose of show¬ 
ing accused’s response and attitude 
when confronted with accusatory 
statements contained therein, even 
though such conversation had not 
been had in accused’s presence. 

Cal.—People v. Zuniga, 319 P.2d 111, 
156 C.A.2d 298. 

No accusation 

Where at time relator was interro¬ 
gated by police, he had not been ac¬ 
cused of complicity in any crime or 
wrongdoing, his evasiveness when 
questioned did not create any pre¬ 
sumption against him. 
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§ 735. - Entire Conversation or Writing 

Where the state has proved an admission or incrim¬ 
inating statement made In a conversation, the accused 
Is entitled to show the rest of the conversation or writing 
even though it Is in his favor, as where It Includes ex¬ 
planatory, exculpatory, or self-serving statements. 

Evidence of an admission, if complete, is not to 
be excluded because the witness called to prove 
it did not hear 91 or because the witness called to 
prove it did not understand 92 or remember 98 the 
whole conversation. 

Under statute, it may be required that an admis¬ 


sion or declaration be used in its entirety, 98 -5 b u t 
the rights of accused under such statute are not 
violated by testimony which is not a complete or ver¬ 
batim report of the statement where the substance 
of the statement is given. 93 - 10 In the absence of 
such a statute, the state is not required to prove the 
entire conversation or writing in which the admis¬ 
sion was made. 94 Where the transaction, writing, 
or conversation is an entire and connected one relat¬ 
ing to the same subject matter, the whole of it is 
admissible, 95 and, where the state has proved part, 
accused is entitled to prove the remainder, 96 even 


N.Y.—People ex rel. Agnello v. Mc¬ 
Donald, 48 N.Y.S.2d 743. 

91. Cal.—People v. Schultz, 64 P.2d 
440, 18 C.A.2d 485. 

La.—State v. Foster, 95 So. 536, 153 
La. 154. 

Or.—Corpus Juris Secundum quoted 
In State v. Bouse, 264 P.2d 800, 809, 
199 Or. 676. 

S.C.—State v. Hester, 134 S.E. 885, 
137 S.C. 146. 

16 C.J. p 634 note 15. 

However, It has been held that, to 
justify the admission into evidence 
of a part or scrap of a conversation, 
enough of the conversation must be 
testified to, to give the hearer there¬ 
of an intelligent understanding of 
what was actually said. 

Cal.—People v. Rabalete, 82 P.2d 707, 
28 C.A.2d 480. 

92. Ala.—Descrippo v. State, 62 So. 
1004, 8 Ala.App. 85. 

Mont.—State v. Lu Sing, 85 P. 521, 
34 Mont. 31, 9 Ann.Cas. 344. 

Or.—Corpus Juris Secundum quoted 
in State v. Bouse, 264 P.2d 800, 809, 
199 Or. 676. 

93. Ark.—Harrison v. State, 262 S. 
W.2d 907, 222 Ark. 773. 

La.—State v. Garon, 109 So. 530, 161 
La. 867. 

Or.—Corpus Juris Secundum quoted 
in State v. Bouse, 264 P.2d 800, 809, 
199 Or. 676. 

Witness need not recall exact words 
see supra § 730. 

93.5 La.—State v. Domino, 102 So.2d 
227, 234 La. 950. 

93.10 La.—State v. Domino, supra. 

94. Ga.—Parrish v. State, 78 S.E. 2d 
366, 88 Ga.App. 881. 

La.—State v. Boss, 107 So. 481, 160 
La. 661. 

Or.—Corpus Juris Seounduxn quoted 
in State v. Bouse, 264 P.2d 800, 809, 
199 Or. 676. 

Tex.—Young v. State, 240 S.W. 930, 
91 Tex.Cr. 511. 

16 C.J. p 634 note 17. 

95. XX.S.—Word v. U. S„ C.A.Kan., 
199 F.2d 625, certiorari denied 73 
S.Ct. 797, 345 U.S. 936, 97 L.Ed. 
1363. 


Colo.—Graham v. People, 302 P.2d 
737, 134 Colo. 290—Corpus Juris Se- 
cuudum cited in McRae v. People, 
281 P.2d 153, 156, 131 Colo. 305— 
Taylor v. People, 237 P. 159, 77 
Colo. 350. 

Del.—Ruffin v. State, 123 A.2d 461, 11 
Terry 83. 

Fla.—Bennett v. State, 118 So. 18, 
96 Fla 237 

Iowa.—State v. Menilla, 158 N.W. 645, 
177 Iowa 283. 

Mich.—People v. McElheny, 190 N.W. 
713, 221 Mich. 50. 

Mo.—State v. Hardin, 21 S.W.2d 758, 
324 Mo. 28. 

Okl.—Taylor v. State, 240 P.2d 803, 95 
Okl.Cr. 98. 

Tex.—Davis v. State, 292 S.W. 1109, 
106 Tex.Cr. 425—Keith v. State, 282 
S.W. 251, 103 Tex.Cr. 636—Williams 
v. State, 231 S.W. 110, 89 Tex.Cr. 
334. 

Wash.—State v. Ragan, 288 P. 218, 
157 Wash. 130. 

16 C.J. p 635 note 18. 

Favorable and unfavorable parts 
Colo.—Graham v. People, 302 P.2d 
737, 134 Colo. 290—McRae v. Peo¬ 
ple, 281 P.2d 153, 131 Colo. 305. 
Okl.—Taylor v. State, 240 P.2d 803, 
85 Okl.Cr. 98. 

Fact that accused might have said 
more, but did not does not render 
statement incomplete so as to be in¬ 
admissible, where all that accused 
did say was admitted. 

Fla.—Bennett v. State, 118 So. 18, 96 
Fla. 237. 

Fact that portions are immaterial 
does not render entire statement in¬ 
admissible. 

Kan.—State v. Stout, 220 P. 180, 114 
Kan. 585. 

The question or query which in¬ 
vited the statement or declaration of 
accused, the parts of the conversa¬ 
tion with him which explain or make 
clear the meaning of his share of 
the conversation, are admissible 
where they complete what would be 
otherwise a meaningless or half- 
understood expression. 

Conn.—State v. Ferrone, 116 A. 336, 
97 Conn. 258. 


Contradicted and unrelated matters 
Where statements made to au¬ 
thorities by accused were admissible, 
they were admissible in their entire¬ 
ty and were not rendered inadmis¬ 
sible because contradicted by sub¬ 
sequent statements and by accused’s 
testimony at trial, or because they 
contained admissions of unrelated of¬ 
fenses. 

Pa.—Commonwealth v. Jones, 19 A.2d 
389, 341 Pa. 541. 

96. Ark.—Mills v. State, 272 S.W. 

671, 168 Ark. 1005. 

Del.—Ruffin v. State, 123 A.2d 461, 
11 Terry 83. 

Ga.—Corpus Juris Secundum cited in 
West v. State, 37 S.E.2d 799, 801, 
200 Ga. 566. 

Parrish v. State, 78 S.E.2d 368, 
88 Ga.App. 881. 

Ill.—People v. Provo, 97 N.E.2d 802, 
409 Ill. 63. 

Ky.—Meadors v. Commonwealth, 136 
S.W.2d 1066, 281 Ky. 622—Adding¬ 
ton v. Commonwealth, 254 S.W. 889, 
200 Ky. 290—Corpus Juris cited In 
McCarty v. Commonwealth, 254 S. 
W. 887, 888, 200 Ky. 287. 

Md.—Williams v. State, 109 A.2d 89, 
205 Md. 470. 

Minn.—State v. Klewel, 217 N.W. 598, 
173 Minn. 473. 

Miss.—Davis v. State, 92 So.2d 359-, 
230 Miss. 183—Church v. State, 183 
So. 525, 182 Miss. 802. 

Mo.—Corpus Juris Secundum cited In 
State v. Wright, 175 S.W.2d 866, 
872, 352 Mo. 66—Corpus Juris cited 
in State v. Perkins, 92 S.W.2d 634, 
638—Corpus Juris cited in State v. 
Dollarhide, 63 S.W.2d 998, 1000, 333 
Mo. 1087. 

Okl.—Corpus Juris cited in Haddock 
v. State, 81 P.2d 339, 342, 64 Okl. 
Cr. 353. 

Or.—Corpus Juris Secundum quoted 
in State v. Bouse, 264 P.2d 800, 809, 
199 Or. 676. 

Tex.—Burnett v. State, 201 S.W. 409, 
83 Tex.Cr. 97. 

16 C.J. p 635 note 19. 

TTse as memorandum 

That a statement previously made 
by accused was used as a memoran¬ 
dum In framing questions asked him 
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though it is in his favor, as where it comprehends 
his explanatory, exculpatory, or self-serving declara¬ 
tions;*^ but accused cannot prove in explanation 
self-serving declarations contained in other con¬ 
versations, 98 nor should the state be permitted to in¬ 
troduce portions of the conversation which do not 
relate to the offense charged. 99 It has also been 
held that what another person may say in a con¬ 
versation which involves an admission on accused's 
part is admissible only to the extent necessary to a 
full understanding as to what accused said. 3 - Where 
an admission of accused results from his answer to 
a question, the question is necessarily admissible as 
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explanatory of the answer. 2 

The conversation containing the admission by ac¬ 
cused must be considered by the jury in its entirety. 2 
They are not bound, however, to believe the whole 
statement, but may reject as much of it as they dis¬ 
believe. 4 

The fact that part of the statement is established to 
be false does not necessarily vitiate the entire state¬ 
ment, and other parts of the statement may be 
credited. 4 - 5 

§ 736. - Offer of Compromise 

Evidence of accused's offer of compromise or of 


on cross-examination did not entitle 
him to put the entire statement in 
evidence. Excluding 1 it was no vio¬ 
lation of the text rule, for accused 
had an opportunity to show all the 
facts in connection with the admis¬ 
sions elicited by the questions. 

Minn.—State v. Oelschlegel, 218 N*. 
W. 117, 173 Minn. 598. 

Available to oounsel for accused 

Where a declaration by accused 
against interest is admitted in evi¬ 
dence, it is available to defense coun¬ 
sel in its entirety for use on cross- 
examination of witness through 
whom it was introduced or on redi¬ 
rect examination of accused to show 
that damaging admission was quali¬ 
fied by accused in balance of state¬ 
ment and brought into harmony with 
his testimony at trial. 

Fla.—‘Williams v. State, 74 So.2d 797. 

Identification 

Where state is permitted to prove 
prior identification by witness of ac¬ 
cused as person who committed the 
crime, accused is entitled to show 
that at the time he denied the accu¬ 
sation. 

D.C.—Mack v. U. S., Mun.App., 150 A. 
2d 477. 

97. Del.—Ruffin v. State, 123 A.2d 
461, 11 Terry 83. 

Ga.—Corpus Juris Secundum oited in 
West v. State, 37 S.E.2d 799, 801, 
200 Ga. 566. 

Ky.—McCandless v. Commonwealth, 
185 S.W. 1100, 170 Ky. 301. 

Md.—Williams v. State, 109 A.2d 89, 
205 Md. 470. 

Minn.—State v. Kiewel, 217 N.W. 

598, 173 Minn. 473. 

Miss.—Davis v. State, 92 So.2d 359, 
230 Miss. 183. 

Or.—Corpus Juris Seoundum quoted 
in State v. Bouse, 264 P.2d 800, 809, 
199 Or. 676. 

Tex.—Trammell v. State, 167 S.W.2d 
171, 145 Tex.Cr. 224—Williams v. 
State, 231 S.W. 110, 89 Tex.Cr. 334 
—Grace v. State, 203 S.W. 896, 83 
Tex.Cr. 442. 

16 C.J. p 635 note 20. i 


Statements made after arrest 

Tex.—Williams v. State, 231 S.W. 

110, 89 Tex.Cr. 334. 

Request for blood test 
In drunken driving prosecution, 
wherein the state proved that ar¬ 
resting officers requested certain 
physician to make a blood test to 
determine whether accused was in¬ 
toxicated, but that physician refused 
to do so because he did not possess 
necessary facilities, it was revers¬ 
ible error to refuse to permit ac¬ 
cused’s witness to testify that ac¬ 
cused had requested the witness to 
get the physician to make a blood 
test to determine whether he was in¬ 
toxicated. 

Tex.—Royal v. State, 273 S.W.2d 426, 
160 Tex.Cr. 598. 

98. Ala.—Ray v. State, 197 So. 70, 29 
Ala.App. 382, certiorari denied 197 
So. 73, 240 Ala. 73. 

Ky.—McIntosh v. Commonwealth, 27 
S.W.2d 971, 234 Ky. 192. 

Mo.—State v. Perkins, 92 S.W.2d 634. 
Miss.—Fortner v. State, 56 So.2d 17. 
Tex.—Lawler v. State, 9 S.W.2d 259, 
110 Tex.Cr. 460. 

16 C.J. p 635 note 21. 

Self-serving declarations generally 
see infra § 737. 

99. Mass.—Commonwealth v. Camp¬ 
bell, 30 N.E. 72, 155 Mass. 537. 

1. Mich.—People v. Powell, 194 N. 
W. 502, 223 Mich. 633. 

2. La.—State v. Price, 46 So. 99, 121 
La. 53. 

3. Mo.—State v. Fraser, 143 S.W. 
545, 161 Mo.App. 333. 

Mont.—State v. Stevens, 199 F. 256, 
60 Mont. 390. 

N.Y.—People v. Markan, 206 N.Y.S. 
197, 123 Misc. 689. 

Utah.—Corpus Juris quoted in State 
v. Martin, 300 P. 1034, 1038, 78 
Utah 23. 

16 C.J. p 635 note 24. 

Evidence held not inadmissible as 
fragmentary statement. 

Nev.—State v. Clarke, 228 P. 582, 48 
Nev. 134. 

Qualification is part of an admis¬ 
sion and both must be considered in 
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interpreting the meaning of the 
statement. 

Ga.—Walker v. State, 191 S.E. 275, 55 
Ga.App. 741. 

4. Del.—Ruffin v. State, 123 A.2d 
461, 11 Terry 83. 

Ga.—Smith v. State, 45 S.E.2d 267, 
202 Ga. 851. 

Ind.—Jackson v. State, 151 N.E.2d 
141, 238 Ind. 365. 

Mo.—State v. Tourville, 295 S.W.2d 
1, certiorari denied Tourville v. 
State of Missouri, 77 S.Ct. 575, 352 
U.S. 1018, 1 L.Ed.2d 554. 

State v. Fraser, 143 S.W. 545, 161 
Mo.App. 333. 

Or.—State v. Bouse, 264 P.2d 800, 199 
Or. 676. 

Pa.—Commonwealth v. Lowry, O. & 
T., 2 Bucks Co. 157, affirmed 98 A. 
2d 733, 374 Pa. 594, certiorari de¬ 
nied Lowry v. Commonwealth, 74 S. 
Ct. 479, 347 U.S. 914, 98 L.Ed. 
1070. 

Utah.—Corpus JuriB quoted in State 
v. Martin, 300 P. 1034, 1038, 78 
Utah 23. 

16 C.J. p 635 note 25. 

State not bound by exculpatory state¬ 
ments it has introduced see supra 
§ 730. 

Jury is under no obligation to be* 
lieve any particular portion of the 
statement. 

Cal.—People v. Peete, 202 P. 51, 54 C. 
A. 333. 

Farts favorable to accused 

(1) Parts favorable to accused 
need not be given as much consid¬ 
eration as unfavorable part. 

Cal.—People v. Hansen, 19 F.2d 993, 
130 C.A. 217. 

Or.—State v. Ausplund, 167 P. 1019, 
86 Or. 121, reheard 171 P. 395, 87 
Or. 649. 

(2) If that part of a statement of 
accused which is in his favor is not 
disproved by other evidence, such 
favorable portion is deserving of as 
much consideration as the parts ad¬ 
verse to accused. 

Ind.—Pollard v. State, 94 N-E^d 912, 
229 Ind. 62. 

4.5 R.I.—State v. Colvin, 107 A.2d 
324, 82 R.I. 212. 
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restitution of the property which Is the subject of the 
crime, whether accepted or not, may generally be re¬ 
ceived In evidence, although some authorities require 
that, in order for it to be admissible, an offer of compro¬ 
mise must contain an admission of guilt. 

It is generally held that an offer of compromise 
of a criminal charge, as by way of an offer of the 
payment of money to the victim of the crime or of 
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restitution of the property which is the subject 
of the crime in return for a dropping of the charge, 
whether or not accepted, may be received in evi¬ 
dence, 6 or at least that evidence which is otherwise 
admissible is not to be rejected on the objection that 
it shows an effort to compromise. 6 The offer need 


5. TJ.S.—Christian v. U. S., C.C.A. 
Ala., 8 F.2d 732. 

Ga.—O'Neal v. State, 158 S.E. 51, 
172 Ga. 526. 

Kemp v. State, 6 S.E.2d 196, 61 
Ga.App. 337—Futch v. State, 159 
S.E. 888, 43 Ga.App. 782. 

Ill.—People v. Gambony, 83 N.E.2d 
321, 402 Ill. 74—People v. Greben, 
186 N.E. 162, 352 Ill. 582. 

Iowa.—State v. Heath, 209 N.W. 279, 
202 Iowa 153—Scranton v. Henson, 
130 N.W. 1079, 151 Iowa 221. 

Ky.—Gossage v. Commonwealth, 76 
S.W.2d 596, 256 Ky. 532—Bond v. 
Commonwealth, 33 SW.2d 320, 236 
Ky. 472. 

La.—Corpus Juris cited iu State v. 

Benton, 138 So. 116, 173 La. 600. 
Mass.—Commonwealth v. Reibstein, 
154 N.E. 271, 257 Mass. 436. 
Mich.—People v. MacCullough, 274 N. 
W. 693, 281 Mich. 15—People v. 
Kiely, 203 N.W. 112, 230 Mich. 
403. 

Miss.—Corpus Juris cited In Turner 
v. State, 170 So. 642, 176 Miss. 
862. 

Mo.—Corpus Juris Secundum quoted 

In State v. Christian, 245 S.W.2d 
895, 897—State v. Belknap, 221 S. 
W. 39. 

N.J.—State v y Calabrese, 124 A. 54, 
99 N.J.Law 312, affirmed 126 A. 
924, 1O0 N.J.Law 412. 

N.C.—State v. Lunsford, 97 S.E. 682, 
177 N.C. 117. 

Okl.—Yoder v. State, 90 P.2d 669, 
66 Okl.Cr. 178. 

Or.—State v. Miller, 289 P. 1063, 133 
Or. 256. 

Pa.—Commonwealth v. Mariano, 3 
Pa.Dist. & Co.2d 277, 16 Beaver 
223. 

S.D.—State v. Hanson, 223 N.W. 55, 
54 S.D. 267, reheard 227 N.W. 571, 
56 S.D. 140. 

Tenn.—Corpus Juris quoted In Carter 
v. State, 34 S.W.2d 208, 209, 161 
Tenn. 698. 

Tex.—Young v. State, 218 S.W. 1063, 
87 Tex.Cr. 27. 

Wash.—State v. Bruemmer, 234 P. 
448, 133 Wash. 579—State v. 

Humphreys, 203 P. 965, 118 Wash. 
472. 

Wyo.—State v. Slane, 41 P.2d 269, 48 
Wyo. 1. 

16 C.J. p 635 note 28—33 C.J. p 750 
note 95. 

Admissibility of offer to plead guilty 
on terms see supra § 733. 

Reason for rule 

This way of stopping or obstruct¬ 
ing the prosecution of a criminal 


charge is unlawful and public policy 
will not encourage such mode of 
dealing with a criminal charge. 

Mo.—State v. Christian, 245 S.W.2d 
895. 

felony and misdemeanor distinction 

It is not error to admit evidence 
of attempted compromise in prosecu¬ 
tion for felony but, in view of stat¬ 
utes allowing out-of-court settlement 
of misdemeanor charges, evidence of 
offer of compromise is not admissible 
in misdemeanor cases. 

Or.—State v. Jackson, 351 P.2d 439. 

No privilege 

Offers to compromise criminal ac¬ 
tions are not privileged. 

Wash.—State v. Bixby, 177 P.2d 689, 
27 Wash.2d 144. 

Person making offer 

(1) Offer must have been made by 
accused, or some one authorized to 
speak and act for him. 

La.—State v. Sutcliffe, 105 So. 352, 
159 La. 305. 

Miss.—Ware v. State, 37 So.2d 18, 204 
Miss. 107. 

N.C.—State v. Goode, 117 S.E. 337, 
185 N.C. 737. 

Okl.—Robinson v. State, 197 P.2d 
517, 87 Okl.Cr. 267—Turner v. 

State, 195 P.2d 767, 87 Okl.Cr. 153 
—Roberts v. State, 194 P.2d 219, 87 
Okl.Cr. 93—Yoder v. State, 90 P.2d 
669, 66 Okl.Cr. 178. 

Tex.—Clark v. State, 27 S.W.2d 228, 
115 Tex.Cr. 48—Nader v. State, 219 
S.W. 474, 86 Tex.Cr. 424. 

(2) Evidence that parties had 
made an offer of compromise to pros¬ 
ecuting witness, and that in doing so 
they were acting for and at instance 
of accused, was not objectionable as 
hearsay. 

La.—State v. Sutcliffe, 105 So. 352, 
159 La. 305. 

(3) Admitting testimony that ac¬ 
cused's character witness had at¬ 
tempted to pay money to parents of 
alleged victim to withdraw prosecu¬ 
tion was reversible error, where only 
testimony that accused had any con¬ 
nection with offer was in hearsay 
averment that character witness had 
so stated. 

Miss.—Ware v. State, 37 So.2d 18, 204 
Miss. 107. 

(4) Attempts on the part of the 
injured person to secure a settlement 
are, of course, inadmissible. 

Minn.—State v. Hook, 219 N.W. 926, 

174 Minn. 590. 
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Wash.—State v. Serfling, 230 P. 847 
131 Wash. 605. 

Mere expression of desire to get 
case settled held not admissible, 
since there is nothing inculpatory in 
wishing to get a case settled. 

Or.—State v. McLennan, 162 P. 838 
82 Or. 621. 

Extended Inquiry into settlement 
held properly denied. 

Kan.—State v. Handrub, 213 P. 827, 
113 Kan. 12. 

Evidence of particular matters held 
admissible 

(1) Improper efforts to secure dis¬ 
missal. 

5. C.—State v. Sharpe, 135 S.E. 635, 
138 S.C. 58. 

(2) Question whether injured par¬ 
ty would accept payment for meat 
accused and another had stolen. 

Tex.—Waldrip v. State, 93 S.W.2d 

414, 130 Tex.Cr. 205. 

Note executed in payment 
Ky.—Fuson v. Commonwealth, 190 
S.W. 1095, 173 Ky. 238. 

Statement held admission and not of¬ 
fer to compromise 

Ark.—Dillon v. State, 261 S.W.2d 269, 
222 Ark. 435. 

Offer held not an admission of 

guilt, under the circumstances. 
Mont.—State v. McWilliams, 57 P.2d 
788, 102 Mont. 313. 

In Mississippi 

(1) The text rule has been follow¬ 
ed. 

Miss.—Corpus Juris cited in Turner 
v. State, 170 So. 642, 176 Miss. 862. 

(2) A vague and indefinite offer 
to pay for alleged stolen property 
has been held to be inadmissible 
where the offer to pay was induced 
by an offer of immunity from prose¬ 
cution if accused would repay the 
stolen money. 

Miss.—Bridges v. State, 38 So. 679, 
86 Miss. 377. 

(3) In a case where one Jointly 
indicted with accused, but not on 
trial, sought to secure a compromise, 
in which accused had declined to 
join, it was stated broadly that state¬ 
ments and negotiations of the par¬ 
ties seeking a compromise or adjust¬ 
ment were not admissible in evidence. 
Miss.—Jones v. State, 177 So. 35, 180 

Miss. 210. 

6. Tex.—Loicano v. State, 163 S.W. 
64, 72 Tex.Cr. 518. 

16 C.J. p 635 note 29. 
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not be in writing in order to be admissible.? When 
a compromise or offer of compromise is made by 
virtue of threats, evidence thereof is not admissible. 8 

On the other hand, in some jurisdictions it is held 
that, unless an offer of compromise or restitution 
also embodies an express admission of guilt, 9 it is 
not admissible either for or against accused. 10 

It has been held that evidence of a civil settlement 
which does not involve an attempt to stifle the 
criminal prosecution is not admissible, 10 - 5 but it has 
also been held that the facts and circumstances under 
which a settlement of civil liability is made may be 
considered as to whether such conduct was occa¬ 
sioned by a consciousness of guilt. 10 - 10 In a prose¬ 
cution for tax evasion, a statement of incriminating 
facts submitted in connection with an attempt to 
settle civil liability has been held admissible against 
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•accused; 10 - 15 but his offer of payment in com¬ 
promise of all liability made a substantial time after 
he had knowledge of his underpayment of taxes has 
been held inadmissible on his behalf to show a lack 
of willful evasion. 10 - 20 

A mere offer to compromise is of itself insuffi¬ 
cient to support a conviction, 11 but, in conjunction 
with other evidence of guilt, it may sustain a con¬ 
viction. 12 

§ 737. - Self-Serving Acts and Declara¬ 

tions 

Subject to certain exceptions, self-serving acts and 
declarations are not admissible on behalf of one accused 
of crime. 

The self-serving acts 13 of one accused of a 


7. La.—State v. Sutcliffe, 105 So. 
352, 159 La. 305. 

8. Tex.—Armstead v. State, 87 S.W. 
824, 48 Tex.Cr. 804. 

9. Ala.—Harrison v. State, 178 So. 
458, 235 Ala. 1. 

Strickland v. State, App., 115 So. 
2d 273, certiorari denied 115 So.2d 
277, 269 Ala. 699—Flournoy v. 

State, 2 So.2d 329, 30 Ala.App. 154 
—Kennamer v. State, 183 So. 892, 
28 Ala.App. 317, certiorari denied 
183 So. 894, 236 Ala. 577—Howell v. 
State, 182 So. 96, 28 Ala.App. 249. 

Evidenoe of settlement, in connec¬ 
tion with other evidence, held rele¬ 
vant. 

Ala.—Dunn v. State, 187 So. 641, 28 
Ala.App. 396, certiorari denied 187 
So. 643, 237 Ala. 474. 

Inculpatory statements, made in 
unlawful attempt to compromise a 
crime, held admissible. 

Ala.—Suggs v. State, 115 So. 289, 22 
Ala.App. 311, followed in Crow v. 
State, 116 So. 923. 

XO- Ala.—Strickland v. State, App., 
115 So.2d 273, certiorari denied 115 
So.2d 277, 269 Ala. 699—Roach v. 
State, 97 So.2d 837, 39 Ala.App. 
271—Woodard v. State, 40 So.2d 
737, 34 Ala.App. 391, certiorari de¬ 
nied 40 So.2d 741, 252 Ala. 326- 
Fuller v. State, 39 So.2d 24, 34 
Ala.App. 211, certiorari denied 39 
So.2d 29, 252 Ala. 20—Flournoy v. 
State, 2 So.2d 329, 30 Ala.App. 154 
—Daugherty v. State, 186 So. 780, 
28 Ala. App. 453—Richardson v. 
State, 186 So. 574, 28 Ala.App. 432 
—Brunson v. State, 157 So. 678, 26 
Ala.App. 255—Wallace v. State, 145 
So. 583, 25 Ala.App. 334—Gilbert v. 
State, 142 So. 682, 25 Ala.App. 169 
—Bedingfl'eld v. State, 135 So. 656, 
24 Ala.App. 398—Vowell v. State. 
101 So. 780, 20 Ala.App. 322— 


Spinks v. State, 71 So. 623, 14 Ala. 
App. 75. 

16 C.J. p 635 note 27. 

Where accused at all times claim- 
ed innocence, his offer of compromise 
and restitution was not admissible. 
Ala.—Flournoy v. State, 2 So.2d 329, 
30 Ala.App. 154. 

Settlement of civil action 
Ala.—Strickland v. State, App., 115 
So.2d 273, certiorari denied 115 So. 
2d 277, 269 Ala. 699—Phillips v. 
State, 91 So.2d 518, 38 Ala.App. 
632—Helms v. State, 45 So.2d 170, 
35 Ala.App. 187, certiorari denied 
45 So.2d 171, 253 Ala. 467. 

In another case 

Evidence of compromise and pay¬ 
ment of costs in another case held 
immaterial. 

Ala.—Slater v. State, 162 So. 129, 26 
Ala. App. 466, reversed on other 
grounds 162 So. 130, 230 Ala. 320. 
Settlement by insurer 

In prosecution for unlawful killing 
of another with an automobile, evi¬ 
dence concerning settlement made by 
insurer with accused on account of 
such collision was inadmissible on 
behalf of the defense as res inter 
alios acta and not binding on state. 
Ala.—Holt v. State, 157 So. 449, 26 
Ala.App. 223, certiorari denied 157 
So. 452, 229 Ala. 368. 

10.5 U.S.—Ecklund v. U. S., C.C.A. 
Mich., 159 F.2d 81. 

Okl.—Akin & Dimock Oil Co. v. State, 
243 P.2d 384, 95 Okl.Cr. 218. 

On behalf of accused 

Evidence of settlement of civil suit 
to recover damages for wrongful 
death for which accused was also 
charged with manslaughter in the 
second degree was immaterial to the 
issues and hence inadmissible in 
prosecution for manslaughter. 

Okl.—Frey v. State, 265 P.2d 502, 97 
i Okl.Cr. 410. 


10.10 Cal.—People v. Massey, 312 
P.2d 365, 151 C.A.2d 623. 

10.15 U.S.—Banks v. TJ. S., C.A. 

Minn., 204 F.2d 666, vacated on oth¬ 
er grounds 75 S.Ct. 311, 348 U.S. 
905, 99 L.Ed. 710. 

Tax return 

In prosecution for willfully and 
knowingly attempting to evade in¬ 
come taxes, statement of partnership 
income, which was executed by all 
defendants and filed voluntarily, 
which admitted that substantial vari¬ 
ations existed between such state¬ 
ment and income declared by defend¬ 
ants in their tax returns for taxable 
years, was not offer of compromise 
and was admissible in evidence. 

U.S.—Strauch v. U. S., C.A.Tenn., 213 
F.2d 805, vacated on other grounds 
75 S.Ct. 311, 348 U.S. 905, 99 L.Ed. 
710. 

10.20 U.S.—U. S. v. Stoehr, C.A.Pa., 
196 F.2d 276, 33 A.L.R.2d 836, cer¬ 
tiorari denied 73 S.Ct. 28, 344 U.S. 
826, 97 L.Ed. 643. 

11. Ky.—Williams v. Common¬ 

wealth, 207 S.W. 447, 182 Ky. 711. 

Mo.—State v. McMurphy, 25 S.W.2d 
79, 324 Mo. 854. 

Offer held not admission of guilt 

N.Y.—:People v. Lewis, 240 N.Y.S. 150, 
228 App.Div. 371. 

12. Tex.—Duffer v. State, 124 S.W. 
2d 355, 136 Tex.Cr. 199. 

13. U.S.—'U. S. v. Marienfeld, D.C. 
Mo., 116 F.Supp. 634, affirmed, C. 
A., Marienfeld v. U. S., 214 F.2d 
632, certiorari denied 75 S.Ct. 87, 
348 U.S. 865, 99 L.Ed. 681. 

Ala.—Underwood v. State, 193 So. 
155, 239 Ala. 29. 

Hornsby v. State, 19 So.2d 781, 
31 Ala.App. 570—Rountree v. State, 
101 So. 325, 20 Ala.App. 225. 

Fla.—Turner v. State, 126 So. 158, 
99 Fla. 246—Dean v. State, 83 So. 
i 504, 78 Fla. 545. 
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crime and the self-serving declarations 14 of the one were part of the res gestae, as discussed supra §§ 
accused are not admissible in his behalf unless they 666-669, or unless they were part of a transaction or 


Ga.—Bell v. State, 31 S.E.2d 109, 71 
Ga.App. 430. 

Ky.—Fleenor v. Commonwealth, 75 S. 

W.2d 1, 255 Ky. 526. 

16 C.J. p 636 note 32. 

Aots, declarations, and demeanor 
of accused before or after offense, 
unless a part of the res gestae, are 
not admissible for him. 

Ala.—Smarr v. State, 68 So.2d 6, 260 
Ala. 30—Coats v. State, 45 So.2d 35, 
253 Ala. 290—Peters v. State, 200 
So. 404, 240 Ala. 531. 

14. U.S.—Piassick v. U. S., C.A.Ga., 
253 F.2d 658—Wolcher v. U. S., C. 
A.Cal., 233 F.2d 748, certiorari de¬ 
nied 77 S.Ct. 61, 352 U.S. 839, 1 L. 
Ed.2d 56—McDonough v. U. S., C.A. 
Okl., 227 F.2d 402—U. S. v. Bucur, 
C.A.Ind., 194 F.2d 297—Barshop v. 
U. S. f C.A.Tex., 191 F.2d 286, re¬ 
hearing denied 192 F.2d 699, certio¬ 
rari denied 72 S.Ct. 367, 342 U.S. 
920, 96 L.Ed. 688—U. S. v. New 
York Great Atlantic & Pacific Tea 
Co., C.A.I11., 173 F.2d 79—Ameri¬ 
can Tobacco Co. v. U. S., C.C.A.Ky., 
147 F.2d 93, certiorari denied 65 S. 
Ct. 864, 324 U.S. 836, 89 L.Ed. 1400, 
Liggett & Myers Tobacco Co. v. U. 
S., 65 S.Ct. 864, 324 U.S. 836, 89 L. 
Ed. 1400, and R. J. Reynolds To¬ 
bacco Co. v. U. S., 65 S.Ct. 865, 324 
U.S. 836, 89 L.Ed. 1400, rehearing 
denied 65 S.Ct. 1021, 324 U.S. 891, 89 
L.Ed. 1438, affirmed 66 S.Ct. 1125, 
328 U.S. 781, 90 L.Ed. 1575—Pac- 
man v. U. S., C.C.A.Cal., 144 F.2d 
562, certiorari denied 65 S.Ct. 278, 
323 U.S. 786, 89 L.Ed. 627, rehear¬ 
ing denied 65 S.Ct. 438, 323 U.S. 818, 
89 L.Ed. 650—Taylor v. U. S., C.C. 
A.Cal., 142 F.2d 808, certiorari de¬ 
nied 65 S.Ct. 56, 323 U.S. 723, 89 
L.Ed. 581, rehearing denied 65 S.Ct. 
113, 323 U.S. 813, 89 L.Ed. 647- 
Lane v. U. S., C.C. A. Ariz., 142 F.2d 
249—Sedam v. U. S., C.C.A.Utah, 
116 F.2d 80— Corpus Juris cited in 
Shreve v. U. S., C.C.A.Ariz., 103 F. 
2d 796, 806, certiorari denied 60 S. 
Ct. 84—Malone v. U. S., C.C.A.I11., 
94 F.2d 281, certiorari denied 58 S. 
Ct. 944, 304 U.S. 562, 82 L.Ed. 1529 
—Busch v. U. S„ C.C.A.MO., 52 F.2d 
79, certiorari denied Greible v. U. 
S., 52 S.Ct. 209, 284 U.S. 687, 76 L. 
Ed. 580—Herman v. U. S., C.C.A. 
Tex., 48 F.2d 479—Lewy v. U. S., 
C.C.A.I11., 29 F.2d 462, 62 A.L.R. 
388, certiorari denied 49 S.Ct. 346, 
279 U.S. 850, 73 L.Ed. 993—Nielson 
v. U. S., C.C.A.Wash., 24 F.2d 802— 
Kercheval v. U. S., C.C.A.Ark., 12 
F.2d 904, reversed on other grounds 
47 S.Ct. 582, 274 U.S. 220, 71 L.Ed. 
1009—Parmenter v. U. S., C.C.A. 
Mich., 2 F.2d 945, certiorari denied 
45 S.Ct. 514, 268 U.S. 697, 69 L.Ed, 
1163—Howenstine v. U. S., C.C.A. 
Cal., 263 F. 1—Holsman v. U. S„ j 


Cal., 248 F. 193, 160 C.C.A. 271, cer¬ 
tiorari denied Freeman v. U. S., 39 
S.Ct. 258, 249 U.S. 600, 63 L.Ed. 796 
—York v. U. S., Cal., 241 F. 656, 
154 C.C.A. 414. 

Ala.—Jarrell v. State, 50 So.2d 776, 
255 Ala. 209—Underwood v. State, 
193 So. 155, 239 Ala. 29—Grooms v. 
State, 152 So. 455, 228 Ala. 133— 
Hawes v. State, 112 So. 761, 216 
Ala. 151—Letson v. State, 110 So. 
21, 215 Ala. 229—Kuykendall v. Ed¬ 
mondson, 94 So. 546, 208 Ala. 553 
—Sanders v. State, 79 So. 375, 202 
Ala. 37. 

Simmons v. State, 105 So.2d 691, 
39 Ala.App. 477, certiorari denied 
105 So.2d 694, 268 Ala. 693—Pend- 
ley v. State, 41 So.2d 205, 34 Ala. 
App. 453—Lovejoy v. State, 34 So. 
2d 692, 33 Ala.App. 414, certiorari 
denied 34 So.2d 700, 250 Ala. 409— 
Hornsby v. State, 19 So.2d 781, 31 
Ala.App. 570—Stover v. State, 143 
So. 239, 25 Ala.App. 222—Long v. 
State, 139 So. 113, 24 Ala.App. 571 
—Stallcup v. State, 117 So. 617, 22 
AlaApp. 427, certiorari denied 117 
So. 618, 218 Ala. 102—Davis v. 
State, 111 So. 645, 21 Ala.App. 649 
—Cole v. State, 110 So. 913, 21 Ala. 
App. 601, certiorari denied 110 So. 
914, 215 Ala. 432—Carter v. State, 
109 So. 899, 21 Ala.App. 557— 

Thames v. State, 109 So. 612, 21 
AlaApp. 526—Nolen v. State, 109 
So. 295, 21 Ala.App. 455—Brasher 
v. State, 107 So. 230, first case, 21 
Ala.App. 263—Brasher v. State, 107 
So. 230, second case, 21 Ala.App. 
255—Morgan v. State, 102 So. 236, 
20 Ala.App. 331, certiorari denied 
Ex parte Morgan, 102 So. 238, 212 
Ala. 175—Rountree v. State, 101 So. 
325, 20 Ala.App. 225—Gilbert v. 
State, 100 So. 566, 20 Ala.App. 28— 
Connor v. State, 98 So. 482, 19 Ala. 
App. 444, certiorari denied Ex 
parte Connor, 98 So. 483, 210 Ala. 
505—Swoope v. State, 96 So. 728, 
19 Ala.App. 254—Cutcliff v. State, 
95 So. 338, 19 Ala.App. 107—Hen¬ 
derson v. State, 95 So. 57, 19 Ala. 
App. 80—Register v. State, 94 So. 
778, 19 Ala.App. 11, certiorari de¬ 
nied Ex parte Register, 94 So. 780, 
208 Ala. 575—Harroway v. State, 
94 So. 183, 18 Ala.App. 665—Tolen 
v. State, 93 So. 278, 18 Ala.App. 
523—Baker v. State, 93 So. 270, 18 
AlaApp. 510—Cobb v. State, 93 So. 
225, 18 Ala.App. 556—Reed v. State, 
92 So. 513, 18 AlaApp. 371—Ham¬ 
mers v. State, 91 So. 498, 18 Ala. 
App. 257, certiorari denied 91 So. 
922, 207 Ala. 711—Bowling v. State, 
90 So. 33, 18 Ala.App. 231—Brown 
v. State, 86 So. 214, 17 Ala.App. 
414—Hart v. State, 84 So. 856, 17 
Ala.App. 349—Holyfleld v. State, 82 
So. 652, 17 Ala-App. 162—Crawley 
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v. State, 79 So. 804, 16 Ala.App. 
545, certiorari denied Ex parte 
Crawley, 80 So. 893, 202 Ala. 698 
—Scott v. State, 73 So. 212, 15 Ala. 
App. 267—Johnson v. State, 72 So. 
561, 15 Ala.App. 75, reversed on 
other grounds Ex parte State, 74 
So. 366, 199 Ala. 255—Janies v. 
State, 72 So. 299, 14 Ala.App. 652. 

Ariz.—Douglass v. State, 33 P.2d 98*5, 
44 Ariz. 84—Hadley v. State, 212 P 
458, 25 Ariz. 23. 

Ark.—Cooper v. State, 223 S.W.2d 
507, 215 Ark. 732—Moss v. State, 
185 S.W.2d 92, 208 Ark. 137—Par¬ 
nell v. State, 182 S.W.2d 206, 207 
Ark. 644—Patterson v. State, 15 S. 
W.2d 389, 179 Ark. 309—Lindsey v. 
State, 3 S.W.2d 37, 176 Ark. 398- 
Smith v. State, 258 S.W. 349, 162 
Ark. 458—Thrash v. State, 226 S. 
W. 130, 146 Ark. 547—Mallory v. 
State, 217 S.W. 482, 141 Ark, 496— 
Dean v. State, 197 S.W. 684, 130 
Ark. 322—Reece v. State, 189 S.W. 
60, 125 Ark. 597. 

Cal.—People v. Moya, 350 P.2d 112, 3 
Cal.Rptr. 360—People v. Williams, 
195 P.2d 393, 32 C.2d 78, certiorari 
denied 69 S.Ct. 25, 335 U.S. 835, 93 
L.Ed. 387—People v. Smith, 104 P. 
2d 510, 15 C.2d 640—People v. Per¬ 
kins, 66 P.2d 631, 8 C.2d 502—Peo¬ 
ple v. Rulia Singh, 188 P. 987, 182 
C. 457. 

People v. Lewie, 344 P.2d 861, 
174 C.A.2d 281—People v. Lancas¬ 
ter, 306 P.2d 626, 148 C.A.2d 187- 
People v. Cheeley, 236 P.2d 22, 106 
C.A.2d 748—People v. Reese, 150 
P.2d 571, 65 C.A.2d 329—People v. 
Alexander, 106 P.2d 450, 41 C.A.2d 
275, rehearing denied 106 P.2d 916, 
41 C.A.2d 275—People v. Sambrano, 
91 P.2d 221, 33 C.A.2d 200—People 
v. McAfee, 255 P. 839, 82 C.A. 389 
—People v. Heape, 237 P. 66, 72 
C.A. 226—People v. Blanchard, 235 
P. 467, 71 C.A. 402—People v. 

Thornton, 219 P. 1020, 63 C.A 724— 
People v. Gilman, 185 P. 310, 43 C. 
A. 451—People v. Bliss, 182 P. 63, 
41 C.A. 65. 

Colo.—Helser v. People, 68 P.2d 543, 
100 Colo. 371. 

Conn.—State v. Penn, 127 A.2d 833, 
144 Conn. 148—State v. Esposito, 
191 A. 341, 122 Conn. 604—State v. 
Goldberger, 173 A. 216, 118 Conn. 
444. 

Del.—D'Amico v. State, 102 A. 78, 6 
Boyce 598. 

Fla.—Turner v. State, 126 So. 158, 99 
Fla. 246—Dean v. State, 83 So. 504, 
78 Fla. 545—Stinson v. State, 80 
So. 506, 76 Fla. 421—Barton v. 
State, 73 So. 230, 72 Fla. 408. 

Ga.—Drury v. State, 89 S.E.2d 513, 
211 Ga, 888, opinion conformed to 
90 S.E.2d 589, 93 Ga.App. 23—Jar- 
rard v. State, 55 S.E.2d 706, 206 
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conversation part of which was introduced in evi- | dence by the state, as considered supra § 735. Such 


Ga. 112—Fann v. State, 23 S.E.2d 
399, 195 Ga. 176—Crews v. State, 

191 S.E. 427, 184 Ga. 443—Sisk v. 
State, 185 S.E. 777, 182 Ga. 448— 
Johns v. State, 173 S.E. 917, 178 
Ga. 676—Westberry v. State, 164 
S.E. 905, 175 Ga. 115—Willingham 
v. State, 149 S.E. 887, 169 Ga. 142 
—Thweatt v. State, 108 S.E. 786, 
152 Ga. 219. 

Tribble v. State, 101 S.E.2d 882, 
96 Ga.App. 878—Loomis v. State, 51 
S.E.2d 13, 78 Ga.App. 153—Hugen- 
nie v. State, 46 S.E.2d 210, 76 Ga. 
App. 436—Hornbuckle v. State, 45 
S.E.2d 98, 76 Ga.App. Ill—Miller v. 
State, 38 S.E.2d 180, 73 Ga-App. 810 
—Randall v. State, 36 S.E.2d 450, 
73 Ga.App. 354, certiorari denied 67 
S.Ct. 72, 329 U.S. 749, 91 L.Ed. 645 
—Crews v. State, 162 S.E. 146, 44 
Ga.App. 546—Coleman v. State, 159 
S.E. 605, 43 Ga.App. 586—Ingram 
v. State, 158 S.E. 629, 43 Ga.App. 
218—Pope v. State, 157 S.E. 211, 
42 Ga.App. C80—Heath v. State, 150 
S.E. 854, 40 Ga.App. 666—Deal v. 
State, 88 S.E. 902, 18 Ga.App. 70. 
Idaho.—State v. Baldwin, 208 P.2d 
161, 69 Idaho 459. 

Ill.—People v. Kosearas, 102 N.E.2d 
534, 410 Ill. 456—People v. Jurek, 

192 N.E. 686, 357 Ill. 626—People v. 
Wetherington, 180 N.E. 843, 348 
Ill. 310—People v. Colegrove, 174 
N.E. 536, 342 Ill. 430—People v. 
McLaughlin, 169 N.E. 206, 337 Ill. 
259—People v. Meyer, 124 N.E. 447, 
289 Ill. 184. 

Ind.—Pora v. State, 199 N.E. 230, 210 
Ind. 428—Cooper v. State, 139 N.E. 
184, 193 Ind. 144—State v. Hunt, 
37 N.E. 409, 137 Ind. 537. 

Iowa.—State v. Warren, 47 N.W.2d 
221, 242 Iowa 1176—State v. Bad- 
ing, 17 N.W.2d 804, 236 Iowa 468 
—State v. Messer, 238 N.W. 462, 
213 Iowa 1204—State v. Williams, 
192 N.W. 901, 195 Iowa 785—State 
v. Brooks, 186 N.W. 46, 192 Iowa 
1107. 

Kan.—State v. Collins, 174 P.2d 126, 
162 Kan. 34—State v. Barnett, 137 
P.2d 133, 156 Kan. 746—State v. 
Sweet, 168 P. 1112, 101 Kan. 746. 
Ky.—Shackleford v. Commonwealth, 
109 S.W.2d 13, 270 Ky. 60—Rob¬ 
erts v. Commonwealth, 95 S.W.2d 
23, 264 Ky. 545—Kelly v. Common¬ 
wealth, 86 S.W.2d 695, 260 Ky. 715 
—Carter v. Commonwealth, 86 S.W. 
2d 290, 260 Ky. 538—Howard v. 
Commonwealth, 86 S.W.2d 126, 260 
Ky. 467—Fleenor v. Common¬ 

wealth, 75 S.W.2d 1, 255 Ky. 526— 
Grubbs v. Commonwealth, 42 S.W. 
2d 702, 240 Ky. 473—Hatfield v. 
Commonwealth, 34 S.W.2d 241, 236 
Ky. 754—Patton v. Commonwealth, 
32 S.W.2d 405, 235 Ky. 845—Barnes 
v. Commonwealth, 32 S.W.2d 16, 235 
Ky. 634—Howard v. Common¬ 

wealth, 27 S.W.2d 410, 234 Ky. 45 
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—Eaton v. Commonwealth, 19 S.W. 
2d 218, 230 Ky. 250—Berry v. Com¬ 
monwealth, 13 S.W.2d 521, 227 Ky. 
628—Addington v. Commonwealth, 
254 S.W. 889, 200 Ky. 290—Keith 
v. Commonwealth, 243 S.W. 293, 195 
Ky. 635—Hoskins v. Common¬ 
wealth, 221 S.W. 230, 188 Ky. 80 
—Martin v. Commonwealth, 199 S. 
W. 603, 178 Ky. 540. 

La.—State v. Melerine, 109 So.2d 471, 
236 La. 930—State v. McDonald, 70 
So.2d 123, 224 La. 555—State v. 
Mattio, 31 So.2d 801, 212 La. 284, 
certiorari denied 68 S.Ct. 145, 332 
U.S. 818, 92 L.Ed. 395—State v. 
Vernon, 2 So.2d 629, 197 La. 867 
—State v. Sharbino, 194 So. 756, 
194 La. 709—State v. Nash, 126 So. 
434, 169 La. 947—State v. Hender¬ 
son, 122 So. 591, 168 La. 487—State 
v. Mitchell, 122 So. 579, 168 La. 454 
—State v. Dundas, 121 So. 586, 168 
La. 95—State v. Anthony, 117 So. 
921, 166 La. 793—State v. Webb, 
103 So. 164, 157 La. 814—State v. 
Guirlando, 93 So. 796, 152 La. 570. 
Mass.—Commonwealth v. Baldi, 146 
N.E. 11, 250 Mass. 528—Common¬ 
wealth v. Haddad, 145 N.E. 561, 250 
Mass. 391. 

Mich.—People v. Kennedy, 255 N.W. 
405, 267 Mich. 430—People v. Da¬ 
vis, 187 N.W. 390, 217 Mich. 661 
—People v. Hawks, 172 N.W. 405, 
206 Mich. 233. 

Minn.—State v. MacLean, 255 N.W. 
821, 192 Minn. 96—State v. Ahlfs, 

204 N.W. 564, 164 Minn. 110—State 
v. Dunn, 168 N.W. 2, 140 Minn. 
308. 

Miss.—Jones v. State, 76 So.2d 201, 
222 Miss. 387—Fortner v. State, 56 
So.2d 17—Hancock v. State, 47 So. 
2d 833, 209 Miss. 523—Corpus Juris 
oited in Brice v. State, 148 So. 348, 
349, 167 Miss. 255, and suggestion 
of error overruled 150 So. 662. 
Mo.—State v. Brown, 312 S.W.2d 818 
—State v. Tiedt, 229 S.W.2d 582, 
360 Mo. 594—State v. Aitkens, 179 
S.W.2d 84, 352 Mo. 746—State v. 
Wright, 175 S.W.2d 8 66, 352 Mo. 66 
—State v. Gadwood, 116 S.W.2d 42, 
342 Mo. 466—State v. Harris, 64 S. 
W.2d 256, 334 Mo. 38—State v. 
Golden, 51 S.W.2d 91, 330 Mo. 784 
—State v. Lovelace, 39 S.W.2d 533 
—State v. Cropper, 36 S.W.2d 923, 
327 Mo. 193—State v. Parker, 12 
S.W.2d 428, 321 Mo. 553—State v. 
Liston, 2 S.W.2d 780, 318 Mo. 1222 
—State v. Renard, 273 S.W. 1057— 
State v. Tracy, 243 S.W. 173, 294 
Mo. 372—State v. Tarwater, 239 S. 
W. 480, 293 Mo. 273—State v. Pow¬ 
ell, 217 SW. 35—State v. Webb, 

205 SW. 187—State v. Burgess, 193 
S.W. 821. 

Mont.—State v. Fairburn, 340 P.2d 
157, 135 Mont. 449—State v. Wy¬ 
man, 186 P. 1, 56 Mont. 600—State 
v. Kahn, 182 P. 107, 66 Mont. 108. 
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N.H.—State v. Story, 83 A.2d 142, 97 
N.H. 141. 

N.J.—State v. Cerce, 125 A.2d 689, 22 
N.J. 236. 

State v. Block, 196 A. 225, 119 
N.J.Law 277, affirmed 1 A.2d 408, 
121 N.J.Law 73—State v. Dichter, 
112 A. 413, 95 N.J.Law 203—State 
v. Young, 103 A. 173, 93 N.J.Law 
396, reversed on other grounds 108 
A. 215, 93 N.J.Law 396. 

N.M.—State v. Davis, 234 P. 311, 30 
N.M. 395. 

N.T.—People v. Raizen, 208 N.Y.S. 

185, 211 App.Div. 446. 

N.C.—State v. Maynard, 101 S.E.2d 
340, 247 N.C. 462—State v. Davis, 
97 S.E.2d 444, 246 N.C. 73—State v. 
Chapman, 19 S.E.2d 250, 221 N.C. 
157—State v. Davis, 1 S.E.2d 104, 
214 N.C. 787—State v. Mundy, 110 
S.E. 93, 182 N.C. 907—State v. Mc- 
Canless, 109 S.E. 62, 182 N.C. 843 
—State v. Alexander, 103 S.E. 383, 
179 N.C. 759—State v. Bailey, 102 
S.E. 406, 179 N.C. 724—State v. 
Carroll, 97 S.E. 149, 176 N.C. 730. 
Ohio.—Tidd v. State, 181 N.E. 280, 
42 Ohio App. 66. 

City of Bexley v. Ivey, Com.PL, 
136 N.E.2d 622, affirmed, App., 136 
N.E.2d 624. 

Okl.—Bruton v. State, Cr., 305 P.2d 
1045—Ramey v. State, 101 P.2d 856, 
69 Okl.Cr. 257—Gilroy v. State, 91 
P.2d 683, 66 Okl.Cr. 267—Arner v. 
State, 15 P.2d 1046, 54 Okl.Cr. 114 
—Reagor v. State, 299 P. 516, 51 
Okl.Cr. 66—Fulton v. State, 254 
P. 761, 36 Okl.Cr. 358—Douglas v. 
State, 199 P. 927, 19 Okl.Cr. 257- 
Smart v. State, 190 P. 269, 17 Okl. 
Cr. 720—Pope v. State, 175 P. 727, 
15 Okl.Cr. 162—Reed v. State, 174 
P. 800, 14 Okl.Cr. 651. 

Pa.—Commonwealth v. Lockard, 188 
A. 755, 325 Pa. 56—Commonwealth 
v. Prophet, 160 A. 597, 307 Pa. 122 
—Commonwealth v. Principatti, 
104 A. 53, 260 Pa. 587. 

S.C.—State v. Byrd, 93 S.E.2d 900, 
229 S.C. 593—State v. Freely, 89 S. 
E. 643, 105 S.C. 243. 

S.D.—State v. Kaufman, 195 N.W. 
447, 46 S.D. 585. 

Tex.—Johnson v. State, 308 S.W.2d 
869, 165 Tex.Cr. 468—Orr v. State, 
278 S.W.2d 301, 161 Tex.Cr. 529- 
Smith v. State, 268 S.W.2d 144, 160 
Tex.Cr. 227—Henry v. State, 207 
S.W.2d 76, 151 Tex.Cr. 284—Burnet 
v. State, 205 S.W.2d 47, 150 Tex.Cr. 
575—Hulen v. State, 167 S.W.2d 
752, 145 Tex.Cr. 344—Trammell v. 
State, 167 S.W.2d 171, 145 Tex.Cr. 
224—Autry v. State, 157 S.W.2d 
924, 143 Tex.Cr. 252—Younger v. 
State, 124 S.W.2d 383, 136 Tex.Cr. 
270—Kelman v. State, 116 S.W.2d 
721, 134 Tex.Cr. 535—Quarles v. 
State, 100 S.W.2d 1016, 131 Tex.Cr. 
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evidence is excluded, not because it is self-serv¬ 
ing, 14 - 6 but because it is hearsay. 14 - 10 It has been 
said that self-serving acts and statements of accused 
are excluded not because they might never contribute 
to the ascertainment of the truth, but because if re¬ 
ceived they would most commonly consist of false¬ 
hoods fabricated for the occasion, and would mis¬ 
lead oftener than they would enlighten. 15 

A subsequent statement retracting or explaining a 
confession or admission proved by the state is not 
admissible where not part of the same transac¬ 
tion. 15 - 5 Likewise, a self-serving statement by ac¬ 
cused is not admissible to rebut an incriminating 
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'statement proved against him where the two state¬ 
ments were not part of the same conversation. 16 - 10 
Unless viewed as part of the res gestae, statements 
by accused explaining his possession of stolen prop¬ 
erty are not admissible. 16 - 15 Evidence that accused 
requested police protection against the victim of the 
crime has been rejected as self-serving. 15 - 20 

Explanation of intent. As a general rule ac¬ 
cused is not permitted, in order to explain his in¬ 
tention in doing an act already proved, to show his 
self-serving declarations, not a part of the res gestae, 
as to his reason for, or intent in, such act. 16 The 
jury are the judges of the purpose and intent of ac- 


522—Smith v. State, 98 S.W.2d 806, 
131 Tex.Cr. 322—Brewer v. State, 
97 S.W.2d 229, 131 Tex.Cr. 207— 
Heidingsf elder v. State, 81 S.W.2d 
510, 128 Tex.Cr. 351—English v. 
State, 63 S.W.2d 547, 124 Tex.Cr. 
459—Winfrey v. State, 55 S.W.2d 
1046, 122 Tex.Cr. 480—Brown v. 
State, 61 S.W.2d 616, 121 Tex.Cr. 
528—Russell v. State, 45 S.W.2d 
622, 119 Tex.Cr. 469—Bell v. State, 
42 S.W.2d 448, 119 Tex.Cr. 386— 
VandorfE v. State, 32 S.W.2d 468, 
116 Tex.Cr. 448—Heard v. State, 31 
S.W.2d 435, 116 Tex.Cr. 328—Woods 
v. State, 28 S.W.2d 654, 115 Tex.Cr. 
373—Proctor v. State, 25 S.W.2d 
350, 114 Tex.Cr. 383—Brown v. 

State, 18 S.W.2d 176, 112 Tex.Cr. 
658—Prince v. State, 298 S.W. 433, 
107 Tex.Cr. 635—Martin v. State, 
295 S.W. 1098, 107 Tex.Cr. 151— 
Tait v. State, 294 S.W. 657, 106 Tex. 
Cr. 642—Smith v. State, 288 S.W. 
458, 105 Tex.Cr. 327—Wade v. 

State, 281 S.W. 663, 103 Tex.Cr. 395 
—Harrison v. State, 278 S.W. 430, 
102 Tex.Cr. 385—Walters v. State, 
277 S.W. 653, 102 Tex.Cr. 243— 
Riojas v. State, 277 S.W. 640, 102 
Tex.Cr. 258—Gillespie v. State, 276 
S.W. 694, 100 Tex.Cr. 557—Hernan¬ 
dez v. State, 258 S.W. 169, 96 Tex. 
Cr. 416—Burkhalter v. State, 247 
S.W. 539, 93 Tex.Cr. 504—Watt v. 
State, 235 S.W. 888, 90 Tex.Cr. 447 
—Seebold v. State, 232 S.W. 328, 89 
Tex.Cr. 563—Freddy v. State, 229 S. 
W. 533, 89 Tex.Cr. 53—Burgess v. 
State, 225 S.W. 182, 88 Tex.Cr. 146 
—Shrum v. State, 222 S.W. 575, 87 
Tex.Or. 486—Simmons v. State, 220 
S.W. 554, 87 Tex.Cr. 270—Gilbert v. 
State, 215 S.W. 106, 85 Tex.Cr. 597 
—Lagrone v. State, 209 S.W. 411, 
84 Tex.Cr. 609—Morris v. State, 206 
S.W. 82, 84 Tex.Cr. 100—Berry v. 
State, 203 S.W. 901, 83 Tex.Cr. 210 
—Morgan v. State, 201 S.W. 654, 
82 Tex.Cr. 615—Burnett v. State, 
201 S.W. 409, 83 Tex.Cr. 97—Smith 
v. State, 195 S.W. 595, 81 Tex.Cr. 
368—Becker v. State, 190 S.W. 185, 
80 Tex.Cr. 186. 

Utah.—State v. Seyboldt, 236 P. 225, 
65 Utah 204. 


Va.—Saunders v. Commonwealth, 45 
S.E.2d 307, 186 Va 1000—Fletcher 
v. Commonwealth, 175 S.E. 895, 163 
Va. 1007, 95 A.L.R. 1112—Witcher 
v. Commonwealth, 117 S.E. 678, 136 
Va. 690. 

Wash.—State v. Adamo, 207 P. 7, 120 
Wash. 268—State v. Gottstein, 191 
P. 766, 111 Wash. 600. 

W.Va.—State v. Price, 115 S.E. 393, 
92 W.Va. 542. 

16 C.J. p 636 note 33—7 C.J. p 1172 
note 24—20 C.J. p 297 note 97—25 
C.J. p 646 notes 10, 11—33 C.J. p 
750 note 97—36 C.J. p 890 notes 82, 
83, p 894 note 51—42 C.J. p 1375 
notes 35, 37. 

No evidentiary value 
Cal.—People v. Chait, 159 P.2d 445, 
69 C.A.2d 503. 

Commonwealth was not required to 
introduce statement made by accused 
after homicide containing self-serv¬ 
ing declarations. 

Pa.—Commonwealth v. Nelson, 144 A. 
542, 294 Pa. 544. 

Accused is not permitted to create 
evidenoe by adducing testimony of 
his own self-serving act or declara¬ 
tion, which is independent of the res 
gestae of the crime. 

Mo.—State v. Brown, 312 S.W.2d 818. 

Statements made while unconscious 

Under no rule of evidence were 
accused’s self-serving declarations 
admissible if made while he was un¬ 
conscious or only semiconscious. 
Tenn.—Moon v. State, 242 S.W. 39, 
146 Tenn. 319. 

Statements while under Influence of 
truth drug 

Statements made by accused to 
clinical psychologist while under in¬ 
fluence of truth serum or sodium 
pentathol were not admissible as a 
matter of defense, where statements 
did not constitute evidence but were 
merely hearsay and self-serving dec¬ 
larations. 

Cal.—People v. McNichol, 224 P.2d 
21, 100 C.A.2d 554. 
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Prior testimony 

Conn.—State v. McCarthy, 49 A.2d 
594, 133 Conn. 171. 

Sworn statement 

U.S.—Piassick v. U. S., C.A.Ga., 253 
F.2d 658. 

14.5 N.H.—State v. Cornwell, 91 A. 
2d 456, 97 N.H. 446. 

14.10 Cal.—People v. Lancaster, 306 
P.2d 626, 148 C.A.2d 187. 

Idaho.—State v. Baldwin, 208 P.2d 
161, 69 Idaho 459. 

Mo.—State v. Aitkens, 179 S.W.2d 84, 
352 Mo. 746. 

15. Miss.—Corpus Juris cited in 
Brice v. State, 148 So. 348, 349, 167 
Miss. 255, suggestion of error over¬ 
ruled 150 So. 662. 

Mo.—Corpus Juris cited in State v. 
Harris, 64 S.W.2d 256, 259, 334 Mo. 
38. 

16 C.J. p 637 note 36. 

15.5 Ala.—Ray v. State, 197 So. 70, 
29 Ala.App. 382, certiorari denied 
197 So. 73, 240 Ala. 73. 

Colo.—Bashford v. People, 135 P.2d 
516, 110 Colo. 479. 

Ga.—Claybourn v. State, 11 S.E.2d 
23, 190 Ga. 861. 

Nev.—Sefton v. State, 295 P.2d 385, 
certiorari denied 77 S.Ct. 329, 352 
U.S. 954, 1 L.Ed.2d 244. 

15.10 Ga.—Wilson v. State, 10 S.E. 
2d 861, 190 Ga. 824. 

Winder v. State, 30 S.E.2d 294, 
71 Ga.App. 100. 

Tex.—Fisher v. State, 185 S.W.2d 567, 
148 Tex.Cr. 133. 

15.15 Ill.—People v. Himstedt, 37 
N.E.2d 165, 377 Ill. 498. 

Mo.—State v. Denison, 178 S.W.2d 
449, 352 Mo. 572. 

Okl.—Allen v. State, 124 P.2d 737, 74 
Okl.Cr. 203. 

Explanation of possession of stolen 
property as part of res gestae see 
supra § 667. 

15.20 Ala.—Hawkins v. State, 195 So. 
765, 239 Ala. 532. 

Ga.—Teasley v. State, 43 S.E.2d 319, 
202 Ga. 316. 

16. Ala.—Thomas v. State, 92 So. 

i 241, 18 Ala.App. 314, reversed on 
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cused’s action, and ordinarily they should not con¬ 
sider his explanatory statements unless they are 
a part of the res gestae. 17 

Statements at preliminary examination . The vol¬ 
untary statements of accused in his own favor at 
the preliminary examination are not admissible on 
a subsequent trial as evidence for him, 48 even in a 
jurisdiction where it is provided by statute that the 
voluntary declaration of accused, made to, and cer¬ 
tified by, a magistrate, shall be evidence before the 
grand and petit jury. 19 

Conduct. Unless a part of the res gestae, the con¬ 
duct and demeanor of accused are not admissible 
in his behalf. 20 This is true as to his conduct or 
appearance after the crime, as far as it indicates 
facts which naturally would be expected if he were 
innocent. 21 He cannot show that he appeared sur¬ 
prised when informed of the crime, and astonished 
when charged with its commission; 22 that he refused 
to compromise the matter with the prosecuting wit¬ 
ness; 23 that, after his arrest, he paid the true own¬ 
er for stolen goods received by accused; 24 that his 
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conduct in jail has been exemplary; 25 that he re¬ 
fused to escape when at large and when he might 
easily have done so; 26 that he declined to avail him¬ 
self of an opportunity to escape from jail or pris¬ 
on ; 27 or that he voluntarily surrendered himself to 
the authorities or offered to surrender himself. 28 
Evidence that after a wound was inflicted accused 
offered to wait on, or stay with, the victim, 29 or 
went for a physician, 80 is incompetent as self-serv¬ 
ing. 

Physical condition. Evidence of a physician who 
made a physical examination of accused shortly 
after the crime as to what the examination showed 
is admissible, and is not objectionable as a self- 
serving declaration. 31 However, statements by ac¬ 
cused to the physician as to how he received his in¬ 
juries are not admissible in favor of accused. 31 - 5 

Acts and declarations indicating insanity. Acts 
and declarations of accused which otherwise are 
admissible to prove insanity, in accordance with the 
rules already discussed in § 620, are not objection- 
ble on the ground that they are self-serving. 32 Self- 


other grounds 92 So. 244, 207 Ala. 
244. 

Cal.—People v. Heape, 237 P. 66, 72 
C.A. 226. 

Md.—Kaefer v. State, 122 A. 30, 143 
Md, 151. 

Miss.—Richardson v. State, 85 So. 
186, 123 Miss. 232. 

Mo.—State v. Gadwood, 116 S.W.2d 
42, 342 Mo. 466. 

Okl.—Chesser v. State, 73 P.2d 191, 
63 Okl.Cr. 84. 

Pa.—Commonwealth v. McClurg, 
Quar.Sess., 29 Del.Co. 381, affirmed 
16 A.2d 149, 142 Pa.Super. 305. 

Tex.—Johnson v. State, 125 S.W.2d 
561, 136 Tex.Cr. 322—Medford v. 
State, 216 S.W. 175, 147 Tex.Cr. 377. 
W.Va.—State v. McKinney, 106 S.E. 

894, 88 W.Va. 400. 

16 C.J. p 637 note 37. 

Competency of direct testimony as to 
intent or motive see supra § 647. 

Motives and designs 

Accused will not be permitted to 
make evidence for himself by adduc¬ 
ing his self-serving declarations, 
when not part of res gestae, explain¬ 
ing his motives and designs. 

Mo.—State v. Perkins, 92 S.W.2d 634. 
Evidence held admissible 
Tex.—Stapleton v. State, 298 S.W. 
578, 107 Tex.Cr. 596. 

17, Ky.—Oder v. Commonwealth, 80 
Ky. 32. 

IS. La.—State v. Dufour, 31 La.Ann. 
804. 

Mo.—State v. Marshall, 36 Mo. 400. 
Tenn.—Nelson v. State, 2 Swan 237. 
Admissibility of former evidence gen¬ 
erally see supra §§ 892—896. 


Admissions made by accused in judi¬ 
cial proceedings see supra § 733. 
Competency of former evidence see 
supra § 655. 

19. La.—State v. Dufour, 31 La.Ann. 
804—State v. Toby, 31 La.Ann. 756 
—State v. Vandegraff, 23 La.Ann. 
96. 

20. Ala.—Turner v. State, 49 So. 828, 
160 Ala. 40—Maddox v. State, 48 
So. 689, 159 Ala. 53. 

21. Ala.—Henry v. State, 19 So. 23, 
107 Ala. 22. 

16 C.J. p 637 note 43. 

22. Ala.—Campbell v. State, 23 Ala. | 
44. 

16 C.J. p 637 note 44. 

Conduct when arrested 

Excluding testimony of accused 
that, when arrested, she asked arrest¬ 
ing officer cause therefor, and then 
told him she was innocent, was with¬ 
out error, her statement, if made, be¬ 
ing self-serving. 

Mass.—Commonwealth, v. Cantor, 149 
N.E. 205, 253 Mass. 509. 

23. Ala.—Williams v. State, 52 Ala. 
411. 

Admissibility against accused of of¬ 
fer of compromise see supra § 736. 

24. N.M.—State v. Russell, 19 P.2d 
742, 37 N.M. 131. 

25. La.—State v. Fontenot, 19 So. 
Ill, 48 La.Ann. 305. 

26. Ky.—Mullins v. Commonwealth, 
188 S.W. 1079, 172 Ky. 92. 

16 C.J. p 637 note 47. 

27. Miss.—Bailey v. State, 48 So. 
227, 94 Miss. 863, 20 L.R.A.,N.S., 

i 409. 


Tex.—Gunter v. State, 233 S.W. 843, 
90 Tex.Cr. 147. 

28. Ala.—Jordan v. State, 24 So.2d 
138, 32 Ala.App. 172, certiorari de¬ 
nied 24 So.2d 140, 247 Ala. 304— 
Morgan v. State, 102 So. 236, 20 Ala. 
App. 331, certiorari denied Ex parte 
Morgan, 102 So. 238, 212 Ala. 175. 

16 C.J. p 637 note 49. 

29. Ga.—McBride v. State, 102 S.E. 
865, 150 Ga. 92. 

Miss.— Corpus Juris Secundum quoted 
in Tillman v. State, 83 So.2d 86, 89, 
225 Miss. 275. 

N.C.—State v. Whitson, 16 S.E. 332, 
111 N.C. 695. 

30. Ga.—Robinson v. State, 43 S.E. 
2d 111, 75 Ga.App. 246. 

Miss.— Corpus Juris Secundum quot¬ 
ed in Tillman v. State, 83 So.2d 86, 
89, 225 Miss. 275. 

Mo.—State v. Strong, 55 S.W. 78, 153 
Mo. 548. 

31. S.C.—State v. Pendarvis, 71 S.E. 
45, 88 S.C. 548. 

Medical history 

Where accused was charged with 
causing death while driving while in¬ 
toxicated and accused claimed that 
he had “blacked out," it was held that 
the medical history given by ac¬ 
cused to his physician or surgeon for 
the purpose of treatment was admis¬ 
sible. 

N.J.—State v. Shiren, 88 A.2d 601, 9 
N.J. 445. 

31.5 Ala.—Espey v. State, 120 So.2d 
904, 270 Ala. 669. 

32. Ala.—George v. State, 200 So, 
602, 240 Ala. 632. 
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serving delarations, however, which do not throw 
any light on the present or the past condition of 
accused’s mind are not admissible. 33 

§ 738. - On What Points Received 

Admissions and Incriminating statements by the ac¬ 
cused are admissible to prove any material matter in Issue 


to which they are relevant, but they are not admissible 
unless they have some legitimate bearing on the issues 
to be tried. 

To be admissible against him the admissions and 
declarations of accused must have some legitimate 
bearing on the issues to be tried. 34 They may be re¬ 
ceived to prove any material matter in issue to 
which they are relevant. 35 They are admissible on 


Neb.—Lyons v. State, 57 N.W.2d 82, 
156 Neb. 550. 

S.C.—State v. Driggers, 66 S.E. 1042, 
84 S.C. 526, 137 Am.S.R. 855, 19 
Ann.Cas. 1166. 

16 C.J. P 637 note 54. 

33. Ark.—Burris v. State, 273 S.W. 
19, 168 Ark. 1145. 

Ky.—Berry v. Commonwealth, 13 S. 

W.2d 521, 227 Ky. 528. 

N.C.—State v. Alexander, 103 S.E. 
383, 179 N.C. 759. 

W.Va.—State v. Price, 115 S.E. 393, 
92 W.Va. 542. 

Statements as to cause of insanity 

are not admissible. 

Okl.—Johnson v. State, 121 P.2d 625, 
73 Okl.Cr. 370. 

34. Ala.—Morgan v. State, 45 So.2d 
802, 35 Ala.App. 269—Funderberg 
v. State, 115 So. 765, 22 Ala.App. 
303 —Thomas v. State, 90 So. 878, 
18 Ala.App. 268. 

Cal.—People v. Hartwell, 175 P. 21, 

• 37 C.A. 799. 

III.—See People v. Moore, 201 Ill.App. 
170. 

Md.—Archer v. State, 125 A. 744, 145 
Md. 128—McAllister v. State, 118 
A. 147, 140 Md. 647. 

Mich.—People v. Lewis, 249 N.W. 451, 
264 Mich. 83. 

Mo.—State v. Maloney, 16 S.W. 519, 
105 Mo. 10. 

N.Y.—People v. Werner, 66 N.E. 667, 
174 N.Y. 132. 

N.C.— Corpus Juris Secundum cited in 
State v. Fowler, 53 S.E.2d 853, 856, 
230 N.C. 470. 

16 C.J. P 637 note 65. 

Admission of incompetent fact 

An out-of-court admission by ac¬ 
cused of an otherwise incompetent 
fact does not make such fact compe¬ 
tent evidence. 

Mass.—Commonwealth v. Valcourt, 
133 N.E.2d 217, 333 Mass. 706. 
Attempt to bribe arresting officer 
In prosecution for possession of in¬ 
toxicating liquor, evidence of attempt 
by accused to bribe arresting officer 
was not admissible as admission 
against interest. 

Miss.—Jones v. State, 94 So.2d 234, 
230 Miss. 887. 

Statement held not admissible 
Cal.—People v. Baker, 305 P.2d 97, 
147 C.A.2d 319. 

35. U.S.—Schnitzer v. U. S., C.C.A. 
Ark., 77 F.2d 233—Kanner v. U. S., 
C.C.A.Wis., 34 F.2d 863—Harris v. 
U. S., C.C.A.Mich., 13 F.2d 849— 


Meyer v. U. S., Ill., 258 F. 212, 169 
C.C.A. 280. 

Ala.—Norris v. State, 182 So. 69, 236 
Ala. 281—Swinney v. State, 142 So. 
562, 225 Ala. 273—Carter v. State, 
88 So. 571, 205 Ala. 460. 

Balias v. State, 171 So. 383, 27 
Ala.App. 276, certiorari denied 171 
So. 384, 233 Ala. 227—Morris v. 
State, 149 So. 359, 25 Ala.App. 494 
—Dickerson v. State, 111 So. 190, 21 
Ala.App. 631—Hewitt v. State, 102 
So. 489, 20 Ala.App. 379—Jones v. 
State, 93 So. 332, 18 Ala.App. 626— 
Denham v. State, 93 So. 43, 18 Ala. 
App. 464—Weaver v. State, 86 So. 
179, 17 Ala.App. 506—Holcombe v. 
State, 82 So. 630, 17 Ala.App. 91— 
Hornsby v. State, 75 So. 637, 16 Ala. 
App. 89. 

Ark.—Wooten v. State, 249 S.W.2d 
964, 220 Ark. 750—Dearen v. State, 

9 S.W.2d 30, 177 Ark. 448—Sweeney 
v. State, 256 S.W. 73, 161 Ark. 278- 
Franklin v. State, 233 S.W. 688 , 149 
Ark. 546. 

Cal.—People v. Spahn, 82 P.2d 474, 28 
C.A.2d 294—People v. Darnel, 82 P. 
2d 209, 28 C.A.2d 122 —People v. 
Rose, 49 P.2d 334, 9 C.A.2d 171- 
People v. Bender, 23 P.2d 439, 132 
C.A. 753—People v. Rogers, 297 P. 
924, 112 C.A. 615—People v. Hurst, 
290 P. 887, 108 C.A. 24—People v. 
Halbert, 248 P. 969, 78 C.A. 598- 
People v. Mechler, 242 P. 503, 75 C. 
A. 181—People v. Peete, 202 P. 51, 
54 C.A. 333. 

Conn.—State v. Ferrone, 116 A. 336, 
97 Conn. 258. 

D.C.—Fuller v. U. S., 288 F. 442, 53 
App.D.C. 88 . 

Fla.—Howell v. State, 187 So. 163, 
136 Fla. 582. 

Ga.—Robinson v. State, 122 S.E. 886 , 
158 Ga. 47. 

Green v. State, 105 S.E. 634, 26 
Ga.App. 109. 

Idaho.—State v. Stevens, 282 P. 93, 
48 Idaho 335. 

Ill.—People v. Heissler, 170 N.E. 685, 
338 Ill. 596—People v. Kestian, 167 
N.E. 786, 335 Ill. 596, error dis¬ 
missed Kestian v. People of State 
of Illinois, 50 S.Ct. 248, 281 U.S. 
770, 74 L.Ed. 1177. 

Ind.—Dougherty v. State, 191 N.E. 84, 
206 Ind. 678—Koehler v. State, 123 
N.E. Ill, 188 Ind. 387. 

Iowa.—State v. Crandall, 288 NW. 85, 
227 Iowa 311—State v. Ostby, 210 
N.W. 934, 203 Iowa 333, amended on 
other grounds and rehearing de¬ 
nied 212 N.W. 550, 203 Iowa 333— 
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State v. Parent!, 202 NW. 77, 200 
Iowa 333. 

Ky.—Sargent v. Commonwealth, 92 
S.W.2d 770, 263 Ky. 429—Taylor v. 
Commonwealth, 76 S.W.2d 923, 256 
Ky. 667—Shorter v. Commonwealth, 
58 S.W.2d 224, 248 Ky. 37—Shep¬ 
herd v. Commonwealth, 42 S.W.2d 
311, 240 Ky. 261—Neeley v. Com¬ 
monwealth, 32 S.W.2d 552, 236 Ky. 
74—Berry v. Commonwealth, 13 S. 
W. 2 d 521, 227 Ky. 528. 

La.—State v. Sharbino, 194 So. 756, 
194 La. 709—State v. O’Day, 185 So. 
290, 191 La. 380—State v. Smith, 
131 So. 296, 171 La. 452—State v. 
Joiner, 109 So. 51, 161 La. 518- 
State v. Rini, 91 So. 664, 151 La. 
163. 

Miss.—Collins v. State, 174 So. 61, 
178 Miss. 548. 

Mo.—State v. King, 119 S.W.2d 322, 
342 Mo. 1067—State v. Fish, 50 S. 
W.2d 1020—State v. Miller, 29 S.W. 
2d 54—State v. Hardin, 21 S.W.2d 
758, 324 Mo. 28 —State v. Tippett, 
296 S.W. 132, 317 Mo. 319—State v. 
Hutchens, 271 S.W. 525. 

Neb.—Brunke v. State, 180 N.W. 560, 
105 Neb. 343. 

Nev.—State v. Beck, 174 P. 714, 42 
Nev. 209. 

N.J.—State v. Rubenstein, 140 A. 287, 
104 N.J.Law 291—State v. Grace, 
119 A. 767, 98 N.J.Law 341—State 
v. Bien, 113 A. 248, 95 N.J.Law 
474. 

State v. Lambertino, ISO A. 426, 
13 N.J.Misc. 687. 

N.Y.—People v. Domenico, 198 N.Y. 

S. 779, 204 App.Div. 754. 

N.C.—State v. Ham, 20 S.E.2d 449, 224 
N.C. 128. 

N.D.—State v. Bushbacker, ICO NW. 
82, 40 N.D. 495. 

Okl.—Carr v. State, 208 P. 275, 21 
Okl.Cr. 377. 

Or.—State v. Weston, 201 P. 1083, 102 
Or. 102. 

S.C.—State v. Pittman, 134 S.E. 514, 
137 S.C. 75—State v. Turner, 109 
S.E. 119, 117 S.C. 470. 

Tex.—Hodges v. State, 149 SW.2d 
111, 141 Tex.Cr. 403—Rodriguez v. 
State, 94 S.W.2d 476, 130 Tex.Cr. 
438—Chisum v. State, 60 SW.2d 
443, 124 Tex.Cr. 73—Miles v. State, 
59 S.W.2d 403, 123 Tex.Cr. 501— 
McDaniel v. State, 17 S.W.2d 821, 
112 Tex.Cr. 498—Johnson v. State, 
293 S.W. 173, 106 Tex.Cr. 482—Ard 
v. State, 276 S.W. 263, 101 Tex.Cr. 
545 —Nowells v. State, 273 S.W. 561. 
100 Tex.Cr. 476—Houston v. State, 
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behalf of the state to prove intent, 36 motive, 37 state mit the crime, 40 presence at the scene of the of- 
of mind, 38 guilty knowledge, 39 preparation to com- fense, 41 and identity, 42 and are likewise admissible 


265 S.W. 585, 98 Tex.Cr. 280—Modi- 
ca v. State, 251 S.W. 1049, 94 Tex. 
Cr. 403—Simmons v. State, 248 SW. 
392, 93 Tex.Cr. 421—McKnight v. 
State, 248 S.W. 377, 93 Tex.Cr. 401 
—Rainey v. State, 231 S.W. 118, 89 
Tex.Cr. 293. 

Wash.—State v. Wilmot, 163 P. 742 
95 Wash. 326. 

16 C.J. p 637 note 56—18 C.J. p 1263 
notes 16-19, p 1264 notes 20, 21 . 
Where defense was insanity, admis¬ 
sion of accused's statement that he 
knew that his act in killing deceased 
was wrong and criminal was not er¬ 
ror. 

Tex.—Wenck v. State, 238 S.W.2d 793, 
156 Tex.Cr. 60. 

Hot limited to Impeachment 
In a forgery prosecution, accused’s 
admission that he forged the check 
and intended to collect it was ad¬ 
missible, where accused was not a 
witness, its admissibility not being 
limited to Impeachment. 

Iowa.—State v. Long, 178 N.W. 321, 
189 Iowa 512. 

Absence from state 
Cal.—People v. Allen, 118 P.2d 927, 
47 C.A.2d 735. 

36. U.S.—Bryson v. U S., C.A.Cal., 
238 F.2d 667, rehearing denied 243 
F.2d 837, certiorari denied 78 S.Ct. 
20, 355 U.S. 817, 2 L.Ed.2d 34, re¬ 
hearing denied 78 S.Ct. 138, 355 U. 
S. 879, 2 L.Ed.2d 110—Yates v. U. 
S., C.A.Cal., 225 F.2d 146, reversed 
on other grounds 77 S.Ct, 1064, 354 
U.S. 298, 1 L.Ed.2d 356. 

Ala.—Leverett v. State, 93 So. 347, 
18 Ala.App. 678. 

Cal.—People v. Fuq.ua, App., 5 C. 
Rptr. 408—People v. Misquez, 313 
P.2d 206, 152 C.A.2d 471—People v. 
Hewlett, 239 P.2d 150, 108 C.A.2d 
358, certiorari denied Hewlett v. 
People of State of California, 72 S. 
Ct. 1084, 343 U.S. 981, 96 L.Ed. 
1372, rehearing denied 73 S.Ct. 50, 
344 U.S. 849, 97 L.Ed. 660, rehear¬ 
ing denied 73 S.Ct. 173, 344 U.S. 
882, 97 L.Ed. 683. 

Ga.—Sanders v. State, 2 S.E.2d 137, 
59 Ga.App. 754. 

Ill.—People v. Storer, 161 N.E. 76, 
329 Ill. 536. 

Iowa.—State v. Detloff, 205 N.W. 
534, 201 Iowa 159. 

Ky.—Robinson v. Commonwealth, 199 
S.W. 28, 178 Ky. 557. 

La.—State v. Nicolosi, 81 So.2d 771, 
228 La. 65—State v. Johnson, 36 
So.2d 6, 213 La. 970—State v. Ter¬ 
rell, 144 So. 488, 175 La. 758, appeal 
dismissed and certiorari denied 
Terrell v. State of Louisiana, 53 S 
Ct. 386, 288 U.S. 589, 77 L.Ed. 96S 
—State v. Gunn, 85 So. 44, 147 La 
373. 

Mass.—Commonwealth v. Klosowski 
147 N.E. 577, 252 Mass. 149. 


Mich.—People v. McElheny, 190 N.W. 
713, 221 Mich. 50. 

N.H.—State v. Foster, 113 A. 211, 80 
N.H. 1 . 

N.Y.—People v. Strewl, 287 N.Y.S. 
585, 246 App.Div. 400, appeal dis¬ 
missed 3 N.E.2d 207, 271 N.Y. 607 
—People v. Kammerer, 267 N.Y.S. 
88 , 240 App.Div. 852. 

Ohio.—State v. Mueller, 179 N.E. 503, 
41 Ohio App. 102 , error dismissed 
Mueller v. State, 181 N.E. 880, 124 
Ohio St. 655. 

Okl.—Chesser v. State, 73 P.2d 191, 
63 Okl.Cr. 84. 

R.I.—State v. Durkee, 26 A. 2 d 604, 
68 R.I. 73. 

Wis.—State v. Neukom, 14 NW.2d 
30, 245 Wis. 372—State v. Barber, 
179 NW. 798, 172 Wis. 542. 

16 C.J. p 638 note 57—33 C.J. p 750 
note 93. 

“Verbal acts” 

N.Y.—People v. Strewl, 287 N.Y.S. 
585, 246 App.Div. 400, appeal dis¬ 
missed S N.E.2d 207, 271 N.Y. 607. 
Premeditation and deliberation 
Ark—Smith v. State, 324 S.W.2d 341. 

37. Ala.—Hall v. State, 94 So. 59, 

one Ala i qq 

Wright v.’state, 72 So. 564, 15 
Ala.App. 91. 

Ark.—Hotchkiss v. State, 185 S.W. 
283, 123 Ark. 259. 

Ky.—Alexander v. Commonwealth, 
287 S.W. 933, 216 Ky. 376. 

Mich.—People v. McElheny, 190 N.W. 
713, 221 Mich. 50. 

Mo.—State v. Kyle, 225 S.W. 1012. 
Pa.—Commonwealth v. Jones, 97 Pa. 
Super. 417. 

Wis.—State v. Jakubowski, 27 N.W. 

2d 742, 251 Wis. 74. 

16 C.J. p 638 note 58—36 C.J. p 893 
note 45. 

Hostility or animus 

In prosecution for willfully and 
maliciously removing, damaging, or 
destroying a fence, testimony of wit¬ 
ness as to conversation with accused 
soon after fence posts were burned, 
pertaining to statements of accused 
with reference to prior argument 
with prosecuting witness concerning 
the fence, was admissible to show 
hostility or animus antedating the 
time the offense was committed. 

Ala.—Ballard v. State, 63 So.2d 607, 
36 Ala.App. 712. 

38. Cal.—People v. Hewlett, 239 P. 
2d 150, 108 C.A.2d 368, certiorari 
denied Hewlett v. People of State 
of California, 72 S.Ct. 1084, 343 U. 
S. 981, 96 L.Ed. 1372, rehearing de¬ 
nied 73 S.Ct. 173, 344 U.S. 882, 97 
L.Ed. 683. 

Miss.— Corpus Juris Secundum cited 

in McNeer v. State, 87 So.2d 568, 
571, 228 Miss. 308. 

Iont.—State v. Dixson, 260 P. 138. 
80 Mont. 181. 


Ugly frame of mind 

Declarations of accused indicating 
that he is in an ugly frame of mind 
and disposed to commit some crime, 
although not the particular crime 
for which he is on trial, are admis¬ 
sible to show the state of his mind. 
Ky.—Walker v. Commonwealth, 31 S. 

W.2d 721, 235 Ky. 471. 

■Willfulness 

Tex.—McKinney v. State, 191 S.W.2d 
27, 149 Tex.Cr. 4 6 . 

39. U.S.—Mitchell v. U. S., C.A.Mo., 
221 F.2d 554, certiorari denied 76 
S.Ct. 67, 350 U.S. 832, 100 L.Ed. 
743, rehearing denied 76 S.Ct. 177, 
350 U.S. 905, 100 L.Ed. 795. 

Cal.—People v. Knott, 126 P.2d 375, 
52 C.A.2d 439. 

Ky.—Commonwealth v. Long, 246 S. 
W. 785, 197 Ky. 306—Smith v. 

Commonwealth, 195 S.W. 811, 176 
Ky. 466. 

La.—State v. Nicolosi, 81 So.2d 771, 
228 La. 65—State v. Johnson, 36 
So.2d 6 , 213 La. 970—State v. Shar- 
bino, 194 So. 756, 194 La. 709. 
Minn.—State v. Brodt, 185 N.W. 645, 
150 Minn. 431. 

N.C.—State v. Ham, 29 S.E.2d 449, 
224 N.C. 128. 

W.Va.—State v. Statler, 103 S.E. 345. 

86 W.Va. 425. 

16 C.J. p 638 note 59. 

40. Cal.—People v. Herman, 193 P. 
868 , 49 C.A. 592. 

41. Ala.—Gann v. State, 112 So. 178, 
22 Ala.App. 65. 

Cal.—People v. Ramirez, 298 P. 60, 

113 C.A. 204—People v. Thour- 
wald, 189 P. 124, 46 C.A. 261. 

La.—State v. Hayes, 110 So. 486, 162 
La. 310. 

Ohio.—Hunt v. State, 181 N.E. 661, 
42 Ohio App. 119. 

Wash.—State v. Demas, 195 P. 1001, 

114 Wash. 596. 

42. Ind.—Dougherty v. State, 191 
N.E. 84, 206 Ind. 678. 

Ky.—Alexander v. Commonwealth, 
287 S.W. 933, 216 Ky. 376. 

16 C.J. p 638 note 60. 

Place of birth 

Cal.—People v. Velasquez, 233 P. 359, 
70 CA.. 362. 

N.J.—State v. Doto, 109 A.2d 9, 16 
N.J. 397, certiorari denied Doto v. 
State of New Jersey, 75 S.Ct. 601, 
349 U.S. 912, 99 L.Ed. 1247. 

Race 

Tex.—Bell v. State, 25 S.W. 769, 33 
Tex.Cr. 163. 

40 C.J. p 1218 notes 88-90. 

Garlic 

In robbery prosecution, wherein 
there was evidence of garlic odor 
emanating from one of bandits, vol¬ 
untary statement wherein accused 
admitted consuming garlic-seasoned 
food was admissible. 
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on behalf of the state to prove disposition, 42 - 6 and 
capacity, 43 as well as to rebut the presumption of 
innocence, 44 to connect accused with the crime, 46 
and to corroborate the testimony of a prosecution 
witness, 46 or to show that accused fled from jus¬ 
tice, 47 or that he intended 48 or prepared 49 to flee, 
or that he attempted to break jail 50 or assisted a 
fellow prisoner to escape. 61 

When such facts are relevant, admissions may be 
received to prove relationship generally, 62 or mar¬ 
riage, 53 or ownership or possession, 54 or partner¬ 
ship, 66 or the age of a person, 66 or the bias or inter¬ 


est of a witness. 66 * 5 In prosecutions for some, 57 but 
not for other, 58 crimes, admissions may be received 
to show malice. 

False or contradictory statements. Self-serving 
statements made by or for accused out of court, 
explaining suspicious circumstances, may be proved 
against him, and their falsity may then be shown. 
The fact of their falsity admits them as indicating 
an attempt to explain away incriminating circum¬ 
stances by falsehoods. 69 Where accused testifies, 
his self-serving statements contradicting his testi¬ 
mony, may be shown. 69 * 6 It may be shown also that 


N.J.—State v. Buffa, 143 A.2d 83 3 ( 51 
N.J.Super. 218, affirmed 157 A.2d 
694, 31 N.J. 378. 

43.5 Cal.—People v. Misquez, 313 P. 
2d 206, 152 C.A.2d 471. 

43. Mo.—State v. Donnington, 151 
S.W. 975, 246 Mo. 343. 

16 C.J. p 638 note 61. 

44 . Cal.—People v. Hinshaw, 227 P. 
156, 194 C. 1. 

45 . Ark.—Powell v. State, 332 S.W. 
2d 483. 

Cal.—People v. King, 92 P.2d 510, 33 
C.A.2d 538—People v. Livingston, 
263 P. 1036, 88 C.A. 713. 

Nev.—State v. Beck, 174 P. 714, 42 
Nev. 209. 

46 . U.S.—U. S. v. Kiamie, C.A.N.Y., 
258 F.2d 924, certiorari denied Kia¬ 
mie v. U. S., 79 S.Ct. 236, 358 U.S. 
909, 3 L.Ed.2d 230—Velasquez v. U. 
S., C.A.N.M., 244 F.2d 416—Perci- 
fleld v. U. S., C.A.Nev., 241 F.2d 
225. 

Ala.—Thorne v. State, 105 So. 709, 21 
Ala.App. 57, certiorari denied Ex 
parte Thorne, 105 So. 711, 213 Ala. 
651. 

Ark.—Babers v. State, 272 S.W. 659, 
168 Ark. 1055—Greathouse v. 

State, 265 S.W. 950, 166 Ark. 206. 
Miss.—Stone v. State, 119 So. 198, 
152 Miss. 274. 

N.D.—State v. Bushbacker, 169 N.W. 
82, 40 N.D. 495. 

Tex.—Moss v. State, 256 S.W. 916, 
96 Tex.Cr. 198. 

Wash.—State v. Demas, 195 P. 1001, 
114 Wash. 596. 

16 C.J. p 638 note 62. 

47 . Ala.—Thomas v. State, 14 So. 
621, 100 Ala. 53. 

Intent 

Admission of evidence by sheriff 
that, after accused escaped while 
awaiting trial, he stated he intended 
to make the people all the trouble he 
could, could not be complained of 
by accused, he being a fugitive from 
justice and the statement being in¬ 
dicative of his attitude In escaping. 
Mich.—People v. Jaskulski, 210 N.W. 
234, 236 Mich. 237. 


48. Ala.—Thomas v. State, 36 So. 
734, 139 Ala. 80. 

Cal.—People v. Martin, 274 P.2d 509, 
127 C.A.2d 777. 

49. Ala.—Bolton v. State, 40 So. 
409, 146 Ala. 691. 

50 . Mo.—State v. Jackson, 8 S.W. 
749, 95 Mo. 623. 

51. Ala.—Campbell v. State, 23 Ala. 
44. 

52 . Fla.—Brown v. State, 27 So. 869, 
42 Fla. 184. 

31 C.J. p 386 note 16—40 C.J. p 1218 
notes 88-90. 

Agency relationship 
Kan.—State v. Schmitt, 21 P.2d 341, 
137 Kan. 464. 

53 . Tex.—Ahlberg v. State, 225 S.W. 
253, 88 Tex.Cr. 173. 

7 C.J. p 1172 note 20—16 C.J. p 638 
note 69—31 C.J. p 386 note 17. 
Corroboration of marriage 

Such proof may be made to cor¬ 
roborate proof of fact of marriage. 
Ohio.—Stanglein v. State, 17 Ohio St. 
453. 

Record of marriage 

Such proof may be made without 
production of the record of marriage. 
Ala.—Parker v. State, 77 Ala. 47, 54 
Am.R. 43—Williams v. State, 54 
Ala. 131, 25 Am.R. 665. 

Time of making 

Fact that admissions of prior mar¬ 
riage were made before second mar¬ 
riage does not render such admis¬ 
sions inadmissible. 

Iowa.—State v. Nadal, 29 N.W. 451, 
69 Iowa 478. 

54 . Ala.—Clark v. State, 197 So. 23, 
240 Ala. 65. 

Tillison v. State, 27 So.2d 42, 32 
Ala.App. 442, certiorari denied 27 
So.2d 43, 248 Ala. 199. 

Ga.—Allen v. State, 19 S.E.2d 843, 
67 Ga.App. 269. 

Mass.—Commonwealth v. Wesley, 44 
N.E. 228, 166 Mass. 248. 

18 C.J. p 1263 note 18—33 C.J. p 750 
note 96. 

55 . Tex.—Holt v. State, 125 S.W. 43, 
2d 852, 228 Ark. 260. 
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56. N.Y.—People v. Tripp, 4 N.Y. 
Leg.Obs. 344. 

Tex.—Wooldridge v. State, 217 S.W. 

143, 86 Tex.Cr. 348. 

16 C.J. p 638 note 72. 

Age of accused may be proved by 
his admission. 

N.J.—State v. Bond, 152 A. 636, 9 N. 
J.Misc. 19. 

16 C.J. p 638 note 61 [b]. 

56.5 Cal.—People v. Lindsey, 203 P. 
2d 572, 90 C.A.2d 558. 

57. Cal.—People v. Brown, 216 P. 
411, 62 C.A. 96. 

16 C.J. p 638 note 73. 

58. Ky.—Commonwealth v. Mat¬ 
thews, 12 S.W. 333, 89 Ky. 287, 11 
Ky.L. 505. 

59. U.S.—Halbert v. U. S., C.C.A. 
Tenn., 290 F. 765. 

Ala.—Kozlowski v. State, 27 So.2d 
811, 32 Ala.App. 453, certiorari de¬ 
nied 27 So.2d 818, 248 Ala. 304. 
Cal.—People v. Martin, 60 P.2d 1014, 
16 CA.2d 515—People v. McCoy, 
15 P.2d 543, 127 C.A. 195—People v. 
Goltra, 2 P.2d 35, 115 C.A. 539. 
Md.—Corpus Juris Secundum cited 
in Shanks v. State, 45 A.2d 85, 88 , 
185 Md. 437, 163 A.L.R. 931. 

Mich.—People v. Minchella, 188 N.W. 

343, 218 Mich. 517. 

Mont.—State v. Stevens, 199 P. 256, 
60 Mont. 390. 

Ohio.—State of Ohio v. Strome, 26 
Ohio N.P..N.S., 406. 

Okl.—Wilson v. State, 183 P. 613, 17 
Okl.Cr. 47. 

Pa.—Commonwealth v. Dudick, 87 
Pa.Super. 33—Commonwealth v. 
Dudick, 87 Pa.Super. 25—Common¬ 
wealth v. Dumber, 69 Pa.Super. 
196. 

16 C.J. p 638 note 75. 

Consoious knowledge of guilt 
False statement by accused, tend¬ 
ing to show his conscious knowledge 
of guilt, is admissible, although ex¬ 
culpatory. 

La.—State v. Hayes, 110 So. 486, 162 
La. 310. 

59.5 Ark.—Stacy v. State, 306 S.W. 
58 Tex.Cr, 295. 
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accused made two or more conflicting statements out 
of court in reference to an incriminating fact; 60 
and this right is not affected by the fact that ac¬ 
cused does not become a witness. 61 Inconsistent 
statements relevant to the crime charged are not 
limited to use for impeachment purposes; 61 * 5 they 
have substantive effect as tending to show a con¬ 
sciousness of guilt. 61 * 10 

Other crimes . Although ordinarily the commis¬ 
sion of an independent crime by accused cannot be 
shown by his own admission, 62 an admission other¬ 
wise admissible does not cease to be so because it 
happens to show the commission of an independent 
crime. 63 Accordingly, an admission of accused rele¬ 
vant to the crime for which he is on trial is not to 
be excluded because it involves an admission or 
confession of another crime, where the two are 
so inseparably connected that one cannot be shown 
without also showing the other. 64 Evidence that 


accused has admitted the commission of other 
crimes is also competent, where the fact of their 
commission is relevant, 64 * 5 as for the purpose of 
showing guilty knowledge 65 or intent, 66 etc., but not 
otherwise. 

§ 739. By Representatives of Accused 

a. In general 

b. By counsel 

c. By partner 

a. In General 

An admission by an agent of one accused of crime 
Is generally admissible if made by the agent while acting 
within the scope of his authority. 

Library References 

Criminal Law <S^410. 

An admission which would be competent if ut¬ 
tered by accused is inadmissible when made by his 
relatives or others, 87 unless made in his presence 


60. Cal.—People v. Scalamiero, 76 P. 
1098, 143 C. 343. 

People v. Gentekos, 4 P.2d 964, 
118 C.A. 177. 

Pa.—Commonwealth v. Beahm, Quar. 
Sess., 41 Berks Co. 161. 

61. Mich.—People v. Gallagher, 42 
N.W. 1063, 75 Mich. 512. 

61.5 Cal.—People v. Player, 327 P. 
2 d 83, 161 C.A.2d 360. 

61.10 Cal.—People v. Player, supra. 

62. Cal.—People v. Brown, 163 P.2d 
85, 71 C.A.2d 669. 

Iowa.—State v. Knox, 18 N.W.2d 716, 
236 Iowa 499. 

Mass.—Commonwealth v. Green, 20 
N.E.2d 417, 302 Mass. 547. 

N.Y.—People v. Geib, 39 N.Y.S.2d 
916, 265 App.Div. 395. 

People v. Fishman, 194 N.Y.S. 
887, 188 Misc. 738. 

Pa.—Commonwealth v. Johns, 60 Pa. 
List. & Co. 567, 1 Lebanon 257. 

Commonwealth v. Vaughn, Quar. 
Sess., 2 Lebanon 90—Common¬ 
wealth v. Kornafel, Quar.Sess., 22 
Leh.L.J. 45. 

16 C.J. P 638 note 81. 

Not circumstance pointing 1 to guilt 
Tex.—McCarty v. State, 163 S.W.2d 
200, 144 Tex.Cr. 408. 

63. U.S.—U. S. v. Brott, C.A.N.Y., 
264 F.2d 433, certiorari denied 
Brott v. U. S., 79 S.Ct. 941, 359 U. 
S. 985, 3 L.Ed.2d 933. 

Colo.—McRae v. People, 281 P.2d 153, 
131 Colo. 805. 

Fla.—Everett v. State, 97 So.2d 241, 
certiorari denied Everett v. State 
of Florida, 78 S.Ct. 432, 355 U.S. 
941, 2 L.Ed.2d 422. 

Iowa.—State v. Maupin, 192 N.W. 
828, 196 Iowa 904, rehearing over¬ 
ruled 195 N.W. 517, 196 Iowa 904. 


Kan.— Corpus Juris Secundum cited 
in State v. Fletcher, 256 P.2d 847, 
174 Kan. 530. 

Mass.—Commonwealth v. Green, 20 
N.E.2d 417, 302 Mass. 547. 

N.J.—State v. Ehlers, 119 A. 15, 98 
N.J.Law 236, 25 A.L.R. 999. 

N.C.—State v. Williamson, 108 S.E. 
2 d 443, 250 N.C. 204—State v. Dav¬ 
is, 50 S.E.2d 37, 229 N.C. 386. 

Pa.—Commonwealth v. Bova, O. & T., 
14 Law.L.J. 128, affirmed 119 A.2d 
8 G 6 , 180 Pa.Super. 359. 

Tenn.—Nichols v. State, 289 S.W.2d 
849, 200 Tenn. 65. 

Tex.—Parker v. State, 67 S.W. 121, 
43 Tex.Cr. 526. 

26 C.J. p 643 note 26 [a]. 

64. La.—State v. Hicks, 156 So. 353, 
180 La. 281. 

Or.— Corpus Juris Secundum cited in 
State v. Linn, 173 P.2d 305, 306, 
179 Or. 499. 

Utah.— Corpus Juris quoted in State 
v. Gregorious, 16 P.2d 893, 898, 81 
Utah 33. 

16 C.J. P 638 note 78. 

No reference 

Statements were held to have no 
reference to any other criminal of¬ 
fense, and if they had such refer¬ 
ence, admission was held proper in 
view of instruction to disregard such 
portion. 

Wash.—State v. Dooley, 233 P. 646, 
133 Wash. 392. 

Aliases 

In prosecution for offenses against 
the postal service where indictment 
charged accused with having previ¬ 
ously used aliases, admitting ac¬ 
cused's confession of aliases was not 
error. 

U.S.—U. S. v. Waldon, C.C.A.I11., 114 
F.2d 982, certiorari denied Waldon 

1095 


v. U. S., 61 S.Ct. 549, 312 U.S. 681, 
85 L.Ed. 1119. 

Entire statement admitted 

( 1 ) Where a statement is made by 
accused in criminal case, entire 
statement is admissible, and if it ap¬ 
pears from accused’s statement that 
he had committed other crimes, it 
does not amount to proof that anoth¬ 
er crime had been committed as a 
substantive fact but is merely proof 
of accused’s entire statement. 

Ill.—People v. Hurry, 52 N.E.2d 173, 
385 Ill. 486. 

(2) Admissibility of entire state¬ 
ment or writing generally see supra 
§ 735. 

64.5 Cal.—People v. Amaya, 251 P. 
2d 324, 40 C.2d 70. 

65. Mass.—Commonwealth v. Edg- 
erly, 10 Allen 184. 

16 C.J. p 638 note 79. 

66 . Ind.—State v. Long, 3 N.E. 169, 
103 Ind. 481. 

Minn.—State v. Hayward, 65 N.W. 
63, 62 Minn. 474. 

67. U.S.—Yep v. U. S., C.CA..C 0 I 0 ., 
S3 F.2d 41. 

Okl.—Hofer v. State, 61 P.2d 268, 60 
Okl.Cr. 89. 

Tex.—White v. State, 131 SW.2d 
968, 137 Tex.Cr. 481. 

16 C.J. P 639 note 83. 

Acts and declarations of conspira¬ 
tors and codefendants see infra § 
754 et seq. 

Admissions as supplying necessary 
proof see infra § 1028. 

Declarations of third persons gener¬ 
ally see infra § 746 et seq. 
Evidence of private writings and 
publications see infra §§ 849-854. 

It is gross error and subversive of 
substantial justice to allow a party 
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or expressly or impliedly authorized by him. 68 The the scope of his authority, is competent against ac- 
declaration, however, of one who in the particular cused as his admission. 69 
transaction is the agent of accused, made within 


to litigation to introduce ex parte 
and extrajudicial statements not 
made in the presence or by the au¬ 
thority of the party to be bound. 
Idaho.—State v. Jones, 113 P.2d 1106, 
62 Idaho 552. 

Admissions by silence 

(1) Admission by silence of ac¬ 
cused's father held inadmissible 
where there was no occasion for fa¬ 
ther to say anything so as to give 
rise to an admission by silence. 

Ala.—Vaughn v. State, 84 So. 879, 17 

Ala.App. 383. 

(2) On the other hand, where ac¬ 
cused and wife, when he was ar¬ 
rested made no explanation as to 
liquor found in their automobile, 
questions to wife as witness as to 
why she did not then disclaim 
knowledge concerning it were held 
to be proper, as calling for fact 
tending to show guilty knowledge. 
S.D.—State v. Ryan, 200 N.W. 1018, 

47 S.D. 596. 

Particular relatives 

(1) Brother. 

Ind.—Brown v. State, 189 N.E. 133, 
206 Ind. 223. 

Mont.—State v. Lund, 18 P.2d 603, 
93 Mont. 169. 

S.C.—State v. Jting, 155 S.E. 409, 158 
S.C. 251. 

Tex.—Arp v. State, 70 S.W.2d 997, 
126 Tex.Cr. 229—Rees v. State, 263 
S.W. 910, 97 Tex.Cr. 577—Kolb v. 
State, 240 S.W. 311, 91 Tex.Cr. 572. 

(2) Brother-in-law. 

Tex.—Finks v. State, 209 S.W. 154, 
84 Tex.Cr. 536. 

(3) Father. 

Ala.—Kennamer v. State, 183 So. 
892, 28 Ala.App. 317, certiorari de¬ 
nied 183 So. 894, 236 Ala. 677. 

Ky.—Buchanan v. Commonwealth, 
200 S.W.2d 459, 304 Ky. 225. 

Okl.—Yoder v. State, 90 P.2d 669, 66 
Okl.Cr. 178. 

(4) Husband. 

Mo.—State v. Hesselmeyer, 123 SW. 
2d 90, 343 Mo. 797. 

(5) Mother. 

Ala.—Richardson v. State, 186 So. 
574, 28 Ala.App. 432, reversed on 
other grounds 186 So. 580, 237 Ala. 
11 . 

Tex.—Branford v. State, 66 SW.2d 
330, 125 Tex.Cr. 3—Monzingo v. 
State, 275 SW. 1008, 101 Tex.Cr. 
393—Mikolojsak v. State, 256 SW. 
927, 96 Tex.Cr. 207. 

(6) Sister. 

Or.—State v. Rader, 186 P. 79, 94 
Or. 432. 

(7) Son. 

Tex.—Cavenar v. State, 262 S.W. 486, 
97 Tex.Cr. 542. 


( 8 ) Wife. 

Ill.—People v. Garippo, 151 N.E. 584, 
321 Ill. 157. 

Ind.—Hiner v. State, 149 N.E. 168, 
196 Ind. 594—Blum v. State, 148 N. 

E. 193, 196 Ind. 675. 

Miss.—Hart v. State, 115 So. 887, 149 
Miss. 817—Humphreys v. State, 84 
So. 141, 122 Miss. 41. 

Mo.—State v. Schroetter, App., 11 S. 
W.2d 1100. 

N.C.—State v. Dillahunt, 94 S.E.2d 
479, 244 N.C. 524—State v. Reid, 
101 S.E. 104, 178 N.C. 745. 

Okl.—Hofer v. State, 61 P.2d 268, 60 
Okl.Cr. 89—Roberts v. State, 287 
P. 793, *47 Okl.Cr. 180. 

Tex.—Williams v. State, 277 S.W. 
389, 102 Tex.Cr. 251—McWhorter 
v. State, 247 S.W. 1089, 93 Tex.Cr. 
385—Lowe v. State, 226 S.W. 674, 
88 Tex.Cr. 316. 

68 . U.S.—Shama v. IT. S., C.C.A. 
Iowa, 94 F.2d 1, certiorari denied 
58 S.Ct. 1037, 304 U.S. 568, 82 L. 
Ed. 1533. 

Ark.—Forrest v. State, 288 S.W. 925, 
172 Ark. 1176. 

Mo.—State v. Wooley, 115 S.W. 417, 
215 Mo. 620. 

Or.—State v. Jackson, 351 P.2d 439. 

69. U.S.—U. S. v. Campisi, C.A.N. 
Y., 248 F.2d 102, certiorari denied 
Campisi v. U. S., 78 S.Ct. 266, 355 
U.S. 892, 2 L.Ed.2d 191—U. S. v. 
Miller, C.A.N.Y., 246 F.2d 486, re¬ 
hearing denied 248 F.2d 163, cer¬ 
tiorari denied Miller v. U. S., 78 S. 
Ct. 332, 355 U.S. 905, 2 L.Ed.2d 261 
—Byford v. U. S., C.A.Okl., 185 F. 
2d 171—U. S. v. Perillo, C.C.A.N.Y., 
164 F.2d 645—U. S. v. S. B. Penick 
& Co., C.C.A.N.Y., 136 F.2d 413— 
Grell v. U. S., C.C.A.Mo., 112 F.2d 
861—Gambino v. U. S., C.C.A.Pa., 
108 F.2d 140—Shreve v. U. S., C.C. 
A.Ariz., 103 F.2d 796, certiorari de¬ 
nied 60 S.Ct. 84, 308 U.S. 570, 84 
L.Ed. 479—U. S. v. Littlejohn, C.C. 
A.I11., 96 F.2d 368, certiorari denied 
Littlejohn v. U. S., 58 S.Ct. 1058, 
304 U.S. 583, 82 L.Ed. 1545—Loner- 
gan v. U. S., C.C.AWash., 95 F.2d 
642, certiorari denied 58 S.Ct. 1061, 
304 U.S. 581, 82 L.Ed. 1643, rehear¬ 
ing denied 59 S.Ct. 60, 305 U.S. 670, 

83 L.Ed. 434—Shama v. U. S., C.C. 
A.Iowa, 94 F.2d 1, certiorari denied 
58 S.Ct. 1037, 304 U.S. 568, 82 L. 
Ed. 1533—Luke v. U. S., C.C.A.Ga., 

84 F.2d 711, certiorari denied 57 S. 
Ct. 45, 299 U.S. 542, 81 L.Ed. 399— 
Greenbaum v. U. S., C.C.A.Ariz., 80 

F. 2d 113—Hamburg - American 
Steam Packet Co. v. U. S., N.Y., 250 
F. 747, 163 C.C.A. 79, certiorari de¬ 
nied Hamburg - Amerikanische 
Packetfahrt-Aktien-Gesellschaft v. 
U. S., 38 S.Ct. 333, 246 U.S. 662, 62 
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L.Ed. 927—Whitehead v. U. S., Ala., 
245 F. 385, 157 C.C.A. 547, certiorari 
denied 38 S.Ct. 191, 245 U.S. 670, 
62 L.Ed. 540. 

Cal.—People v. Cheeley, 236 P.2d 22, 
106 C.A. 2 d 748—People v. Robin¬ 
son, 290 P. 470, 107 C.A. 211—Peo¬ 
ple v. Bryant, 281 P. 404, 101 C.A. 
84—People v. Silva, 227 P. 976, 67 
C.A. 351. 

Md.—Lockhart v. State, 125 A. 829, 
145 Md. 602. 

Mich.—People v. Bagwell, 295 NW. 

207, 295 Mich. 412. 

Minn.—State v. Sweeney, 231 N.W. 

225, 180 Minn. 450, 73 A.L.R. 380. 
Mo.—State v. Pollnow, 14 SW.2d 
574. 

N.J.—State v. Carbone, 91 A.2d 571, 
10 N.J. 329. 

State v. Martin, 109 A. 350, 94 
N.J.Law 139. 

Pa.—Commonwealth v. Wiswesser, 3 
A.2d 983, 134 Pa.Super. 488—Com¬ 
monwealth v. Fahey, 173 A. 854, 
113 Pa.Super. 598. 

Tex.—Smith v. State, 119 S.W.2d 
1039, 135 Tex.Cr. 327. 

16 C.J. p 639 note 85. 

Adoptive admission of report 

In prosecution of police chief for 
false swearing, copy of routine re¬ 
port of patrolman of visit to office 
of one suspected of bookmaking was 
admissible as an adoptive admission 
and was not inadmissible as an at¬ 
tempt by the state to support its 
own witness by his prior consistent 
statement or writings. 

N.J.—State v. D'Ippolito, 126 A.2d 1, 
22 N.J. 318. 

Bank account in name of secretary 

In prosecution for mail fraud, evi¬ 
dence respecting hank account car¬ 
ried in name of person who was then 
accused’s secretary and subsequently 
became his wife, held not inadmis¬ 
sible as hearsay on ground that ac¬ 
cused was not connected with such 
account. 

U.S.—Andrews v. U. S., C.C.A.Utah, 
78 F.2d 274, 105 A.L.R. 322. 

Usefulness of admissions in crim¬ 
inal trial is to throw light on mental 
state of accused. 

Or.—State v. Jackson, 351 P.2d 439. 
Particular persons held agents 

(1) Salesmen of accused whose 
representations were either first au¬ 
thorized or subsequently approved 
by accused. 

Cal.—People v. Jones, 143 P.2d 726, 
61 C.A.2d 608, appeal dismissed 
Jones v. People, 65 S.Ct. 39, 323 U. 
S. 665, 89 L.Ed. 541. 

(2) In prosecution for violation of 
Food and Drug Act, person executing 
contract for sale of drugs for seller. 
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In order for a declaration to be admissible as an 
admission by an agent of accused, it must have been 
made by the agent while acting within the scope of 
his authority, 69 - 5 and admissions made by an agent 
after the agency has terminated and the agent no 
longer has any authority to act for his principal are 
not admissible. 69 - 10 Admissions of an alleged agent 
are properly excluded where there is no prima facie 
proof of agency, 69 - 16 and declarations of an alleged 
agent, whose acts and declarations are offered in 
evidence against accused, are not admissible to prove 
agency. 69 - 20 Where accused directs another person 
to a third person for information or directions, he is 
bound by the statements of such third person and 
they are admissible in evidence against him. 69 - 25 

Where the alleged agent committed the criminal 
act for which accused is charged, it must be shown 
that accused intentionally aided, advised, or en¬ 
couraged the criminal act committed by the agent 
before the agent’s declarations or admissions are ad- 
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missible against accused. 70 Evidence of representa¬ 
tions made by agents of accused out of the presence 
of accused for the purpose of executing a scheme 
to defraud and to obtain money by false representa¬ 
tions has been held admissible where there was 
substantial evidence to show that the scheme charged 
in the indictment did in fact exist. 70 - 5 Of course, 
statements made by a representative of accused, 
which if made by him would have been rejected as 
self-serving, are inadmissible on behalf of accused. 71 

b. By Counsel 

Declarations or admissions by counsel for the ac¬ 
cused which are not expressly or impliedly authorized by 
the accused or made in his presence may not be consid¬ 
ered by the Jury, but generally admissions made in open 
court in his presence may be considered. 

Declarations or admissions by counsel for accused, 
not expressly or impliedly authorized by him or made 
in his presence, are not admissible; 72 but the rule 
is otherwise as to admissions made in his presence 
and hearing and acquiesced in by him. 73 It is gen- 


U.S.—U. S. v. S. B. Penick & Co., C. 

C. A.N.T., 136 F.2d 413. 

Declaration by co-conspirator In an¬ 
other offense 

In prosecution for perjury, state¬ 
ments of others allegedly engaged in 
same extortion racket with accused, 
made out of accused’s presence, could 
not be received in evidence on the¬ 
ory that alleged co-conspirators were 
agents of accused. 

N.Y.—People v. Gleason, 136 N.Y.S. 

2d 22 0, 286 App.Div. 278. 

69.5 D.C.—Engle v. U. S., 48 App. 

D. C. 466. 

Me.—State v. Fletcher, 136 A. 908, 
126 Me. 153. 

N.C.—State v. Hughes, 181 S.E. 737, 
208 N.C. 542. 

Tex.—Bluman v. State, 21 S.W. 1027, 
26 S.W. 76, 33 Tex.Cr. 43. 

Wash.—State v. Stanley, 16 P.2d 817, 
170 Wash. 429. 

69.10 U.S.—Gambino v. U. S., C.C.A. 
Pa., 108 F.2d 140. 

69.15 Kan.—State v. Burton, 165 P. 
847, 101 Kan. 62. 

Me.—State v. Fletcher, 136 A. 908, 
126 Me. 153. 

Wis.—Grotsky v. State, 187 NW. 
1018, 177 Wis. 266. 

Mere suspicion is not sufficient to 
establish fact of agency. 

U.S.—McWhorter v. U. S., C.C.A.Tenn., 
281 F. 119. 

Newspaper advertisement 

Generally, where no responsibility 
for newspaper advertisement is 
shown, an advertisement is inadmis¬ 
sible, and before it is admissible, it 
must be shown that person against 
whom the advertisement is intro¬ 
duced authorized and paid for or 
promised to pay for it. 


Ga.—Davis v. State, 12 S.E.2d 124, 
63 Ga.App. 716. 

Evidence held sufficient proof of 
agency. 

Me.—State v. Fletcher, 136 A. 908, 
126 Me. 153. 

Mich.—People v. Bagwell, 295 N.W. 
207, 295 Mich. 412. 

Evidence held insufficient proof of 
agency. 

Wis.—Grotsky v. State, 187 NW. 
1018, 177 Wis. 266. 

69.20 XJ.S.—McWhorter v. U. S., C.C. 

A.Tenn., 281 F. 119. 

Mass.—Commonwealth v. Connolly, 
33 N.E.2d 303, 308 Mass. 481. 

Mich.—People v. Bagwell, 295 N.W. 

207, 295 Mich. 412. 

Mo.—State v. Dalton, 23 SW.2d 1. 
Wash.—State v. Stanley, 16 P-2d 817, 
170 Wash. 429. 

Declaration of agent not admissible 
to prove fact of his agency gener¬ 
ally see Agency § 322c. 

69.25 Ind.—Hunt v. State, 133 N.E.2d 
48, 235 Ind. 276, 

70. Cal.—People v. Doble, 265 P. 184, 
203 C. 510. 

Commission of crime by agent gener¬ 
ally see supra § 84, 

70.5 U.S.—Grell v. U. S., C.C.A.Mo., 
112 F.2d 861. 

71. Conn.—State v. Leopold, 147 A. 
118, 110 Conn. 55. 

Md.—Delcher v. State, 158 A. 37, 161 
Md. 475. 

72. N.M.—State v. Edins, 187 P. 
545, 25 N.M. 680, 8 A.L.B.. 1331. 

N.Y.—People v. Martino, 10 N.Y.S. 
2d 945, 256 App.Div. 406, motion 
denied 11 N.Y.S.2d 670, 256 App. 
Div. 1022. 


Okl.—Satterfield v. State, 238 P. 868 , 
31 OkI.Cr. 309. 

Tex.—Hardin v. State, 61 S.W.2d 
1002, 124 Tex.Cr. 237—Young v. 
State, 256 S.W. 603, 96 Tex.Cr. 166. 
16 C.J. p 639 note 86 . 

Conclusiveness of admissions in open 
court by prosecuting attorney see 
infra § 904. 

Acts beyond scope of authority 

The act of accused’s attorney in 
reimbursing the bank the amount it 
had paid on the alleged forged check 
did not come within his authority as 
attorney for accused, in the absence 
of proof of express authority. 

Tex.—Young v. State, supra. 

Counsel’s statement held hearsay 
Mo.—State v. Walker, 14 S.W.2d 441. 

Inconsistent arguments in different 
cases are legitimate advocacy so 
long as they are reasonable versions 
of the evidence, but what an advo¬ 
cate does apart from his client’s case 
is not evidence in it. 

Pa.—Commonwealth v. Karmendi, 188 
A. 752, 325 Pa. 63. 

Unauthorized statements by attor¬ 
ney for accused have no relevance 
with respect to the mental state of 
accused, constitute highly prejudicial 
evidence, and are Inadmissible. 

Or.—State v. Jackson, 351 P.2d 439. 

Where accused was under arrest 

at the time his counsel made the 
statement, it has been held that evi¬ 
dence of such statement was inad¬ 
missible. 

Tex.—Powitzky v. State, 117 SW.2d 
72, 134 Tex.Cr. 613. 

73. Tex.—Sutton v. State, 172 S.W. 
I 791, 76 Tex.Cr. 70. 
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erally held that an admission of fact made by coun¬ 
sel for accused at the trial and in open court may 
be considered by the jury, 74 and this rule applies to 
unequivocal conduct of counsel from which the jury 
can properly and reasonably consider that the fact 
was conceded, as well as to definite oral state¬ 
ments. 74 * 6 

Declarations or admissions by counsel for accused 
are presumed to be true 75 and to have been made 
with the consent of accused. 76 Indeed, it has been 
held that an admission by counsel is binding when 
made in open court during the course of the trial 
and in the presence of accused. 77 On the other 
hand, it has also been held that the rights of an 
accused cannot be prejudiced by any statement made 
by his counsel or any admissions he may attempt 
to make, 78 and that an attorney cannot admit away 
the life or liberty of accused in the face of a plea 
of not guilty. 79 

The mere argument of counsel in addressing either 
the court or jury is not admissible in any subse¬ 
quent trial, 80 and this principle applies to remarks 
made by counsel for accused in his opening state¬ 
ment to the jury at a former trial. 80 * 5 Admissions 


of counsel for accused made at the preliminary hear¬ 
ing, to avoid a continuance, asked by the state in 
order to obtain certain documents, are not admissible 
at the trial on the indictment, at which the state 
has such documents. 81 A declaration, which, if 
made by accused, would have been inadmissible as 
self-serving, is not admissible when made by his 
counsel. 82 

While an admission by counsel which contains 
a term defined by statute may be construed in the 
light of the statute, 83 it cannot be given an effect 
beyond that ascertainable from a liberal construc¬ 
tion, 84 and a statement made by counsel in open 
court which is not in fact an admission cannot be 
treated as one. 86 

It has been held that an admission of fact by 
counsel for accused, to be admissible, must be volun¬ 
tarily and purposely made to avoid necessity of 
proof, 86 or it must be distinct and formal and made 
for the express purpose of dispensing with proof of 
a fact on the trial, 86 * 5 and that an admission made 
by counsel in argument does not take the place of 
testimony, 87 is not sufficient to justify the trial court 


74. Cal.—People v. Garcia, 25 C. 531. 
People v. Peters, 216 P.2d 145, 

96 C.A.2d 671. 

Md.—Wanzer v. State, 97 A.2d 914, 
202 Md. 601. 

In absence of objection 

Reading 1 to jury admission of ac¬ 
cused’s counsel concerning evidence 
of absent witness was not error, 
where the evidence was not objected 
to. 

Kan.—State v. Haines, 278 P. 767, 128 
Kan. 475. 

74.5 Cal.—People v. Peters, 216 P.2d 
145, 96 C.A.2d 671. 

75. Mo.—State v. Levy, 170 S.W. 
1114, 262 Mo. 181. 

76. S.D.—State v. Kinney, 113 N.W. 
77, 21 S.D. 390. 

77. U.S.—Jones v. U. S., C.C.A.I11., 
72 F.2d 873. 

Cal.—People v. Hammond, 78 P.2d 
1172, 26 C.A.2d 145. 

Ga.—National Ass’n for the Advance¬ 
ment of Colored People v. Pye, 101 
S.E.2d 609, 96 Ga.App. 685. 

N.C.—State v. Grier, 183 S.E. 272, 
209 N.C. 298. 

Or.—State v. Whiteaker, 247 P. 1077, 
118 Or. 656. 

Substituted, attorneys cannot sub¬ 
sequently repudiate fact admissions. 
U.S.—Jones v. U. S., C.C.A.I11., 72 F. 
2d 873. 

Sufficiency of evldenoe 

(1) Where accused’s counsel ad¬ 
mitted a certain fact during the 
course of the trial, accused cannot 


subsequently question the sufficiency 
of the evidence to prove that fact. 
Ill.—People v. Miller, 116 N.E. 131, 
278 Ill. 490, L.R.A.1917E 797. 

(2) Accordingly an admission of 
facts constituting an aggravated of¬ 
fense will justify a conviction there¬ 
for on a plea of guilty. 

Cal.—People v. Brown, 36 P.2d 194, 
140 C.A. 616. 

78. Idaho.—State v. Shuff, 72 P. 664, 
9 Idaho 115. 

79. Ariz.—Pruitt v. State, 294 P. 
629, 37 Ariz. 400. 

N.C.—State v. Ham, 76 S.E.2d 346, 
238 N.C. 94. 

80. Cal.—People v. Kinder, 265 P.2d 
24, 127 C.A.2d 457—People v. Hogel, 
238 P. 815, 73 C.A. 216. 

16 C.J. p 639 note 97. 

80.5 Cal.—People v. Kinder, 265 P. 
2d 24, 122 C.A.2d 457. 

81. N.C.—State v. Butler, 65 S.E. 
993, 151 N.C. 672, 25 L.R.A.,N.S., 
169, 19 Ann.Cas. 402. 

82. Ga.—Sisk v. State, 185 S.E. 777, 
182 Ga. 448. 

83. Mo.—State v. Boarman, App., 
193 S.W. 930. 

84. Mo.—Neck City v. Griffith, 168 
S.W. 1137, 184 Mo.App. 328. 

Wash.—State v. Wheeler, 161 P. 373, 
93 Wash. 538. 

85. Cal.—People v. Zoffel, 95 P.2d 
160, 35 C.A.2d 215. 
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Kan.—Corpus Juris quoted In State 
v. Thomas, 15 P.2d 723, 726, 136 
Kan. 400. 

16 C.J. p 639 note 94. 

Denial of admission by accused 
In prosecution for willfully at¬ 
tempting to defeat and evade income 
taxes, where defense counsel stated 
that they had not admitted that books 
of accused put in evidence as admis¬ 
sions against Interest were correct, 
his statement did not constitute evi¬ 
dence of books’ Incorrectness. 

U.S.—U. S. v. Stoehr, D.C.Pa., 100 F. 
Supp. 143, affirmed, C.A., 196 F.2d 
276, 33 A.L.R.2d 836, certiorari de¬ 
nied Stoehr v. U. S., 73 S.Ct. 28, 344 
U.S. 826, 97 L.Ed. 643. 

Purposely Intended 

“In criminal cases more particu¬ 
larly than in civil, the defendant is 
protected against any and every 
statement of his counsel which is 
not definitely and purposely intended 
as and for an admission.” 

Kan.—State v. Thomas, 15 P.2d 723, 
726, 136 Kan. 400. 

86 . Kan.—State v. Thomas, supra. 

86.5 Kan.—State v. Thomas, supra. 
N.C.—State v. Redman, 8 S.E.2d 623, 
217 N.C. 483. 

87. Conn.—State v. Marx, 60 A. 690, 
78 Conn. 18. 

Kan.—Corpus Juris quoted In State v. 
Thomas, 16 P.2d 723, 726, 136 Kan. 
400. 
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in assuming that accused admitted such matter,87-5 
and a conviction may not be based thereon. 88 

_ Admission that no record was kept of former tes¬ 
timony. Counsel for accused has authority to make 
a binding admission in the course of the trial that 
testimony of a deceased witness for the prosecution 
on the preliminary examination was not reduced to 
writing, so as to dispense with the necessity of proof 
of that fact and authorize the admission of testimony 
of a bystander at the preliminary hearing who heard 
the deceased witness, as to the substance of the tes¬ 
timony of such deceased witness. 88 - 0 

c. By Partner 

The admissions of a partner of the accused are not 
admissible In evidence against him. 

The admissions of a partner of accused are not 
admissible in evidence against accused, 89 and a 
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partner’s statement as to their future actions has 
been held to be incompetent. 90 

§ 740. By Person Injured 

As a general rule, statements and declarations by 
the person injured by the crime are not admissible, unless 
a part of the res gestae or, within the exception as to 
dying declarations, unless introduced for impeachment 
purposes or to show an admission by accused when they 
were made In his presence. 

Quoted In: Okl.—Smith v. State, 175 P.2d 348, 367, 83 
Okl.Cr. 209. 

Library References 

Criminal Law <§=>415. 

The person injured by the crime, whether alive 
or dead, is in no sense a party to the prosecution,' 
and therefore, as a general rule, his statements and 
declarations are not evidence either for or against 
accused, 91 unless they are relevant on the question 
of accused’s guilt and were made in his presence, 92 


Tacit admission in runnings argn. 
ment does not rise to dignity of spe¬ 
cific admission. 

Cal.—People v. Darden, 261 P. 1045, 
87 C.A. 181. 

87.5 N.C.—State v. Redman, 8 S.E. 2 d 
623, 217 N.C. 483. 

88 . Kan.—Corpus Juris quoted in 
State v. Thomas, 15 P.2d 723, 726, 
136 Kan. 400. 

Tex.—Sanderson v. State, Cr., 44 S.W. 
1103. 

Weight given admissions of counsel 
generally see infra § 904. 

88.5 Ala.—Blanks v. State, 8 So.2d 
450, 30 Ala.App. 619. 

Necessity for showing that no record 
was kept of former testimony as 
prerequisite to admission of oral 
evidence of such testimony see in¬ 
fra § 898. 

89. Mich.—People v. McBride, 78 N. 
W. 1076, 120 Mich. 166. 

S.D.—State v. Burns, 126 N.W. 572, 

25 S.D. 364. 

Tex.—Campbell v. State, 129 S.W. 
139, 59 Tex.Cr. 496. 

90. Wyo.—Wilde v. State, 123 P. 85, 
20 Wyo. 302. 

91. Ala.—Kitchens v. State, 37 So.2d 
428, 251 Ala. 344. 

Williams v. State, 163 So. 663, 

26 Ala.App. 531, certiorari denied 
163 So. 667, 231 Ala. 127—Harri¬ 
son v. State, 131 So. 4, 24 Ala.App. 
129. 

Ark.—Stoddard v. State, 276 S.W. 358, 
169 Ark. 594. 

Cal.—People v. Gilbert, 86 P.2d 135, 
30 C.A.2d 321—People v. Feary, 259 
P. 491, 85 C.A. 433—People v. 

Brown, 253 P. 735, 81 C.A. 226. 
Colo.—Clark v. People, 86 P.2d 257, 
103 Colo. 371. 

Ill.—People v. Karpovich, 123 N.E. 
324, 288 Ill. 268. 


Ind.—Corpus Juris Secundum cited in 

State v. White Circuit Court, 77 N. 
E. 2 d 298, 301, 225 Ind. 602—Diblee 
v. State, 177 N.E. 261, 202 Ind. 
571. 

Iowa.—Corpus Juris Secundum quot¬ 
ed in State v. Bales, 102 N.W.2d 

162, 165—State v. Smith, 193 N.W. 
181, 192 Iowa 218. 

Ky.—Ringstafl! v. Commonwealth, 275 
S.W.2d 946—Corpus Juris Secun¬ 
dum cited in Hamlin v. Common¬ 
wealth, 162 S.W.2d 196, 197, 290 Ky. 
669—Searcy v. Commonwealth, 222 
S.W. 513, 188 Ky. 422. 

La. Corpus Juris quoted in State v. 
Chandler, 150 So. 386, 388, 178 La. 
7. 

Miss.—Phillips v. State, 171 So. 24, 
177 Miss. 370. 

Mo.—Corpus Juris Secundum cited in 
State v. Conway, 154 S.W.2d 128, 
131, 348 Mo. 580—State v. Black¬ 
burn, 201 S.W. 96, 273 Mo. 469. 

N.J.—State v. Centalonza, 86 A.2d 
780, 18 N.J.Super. 154. 

State v. Hendrickson, 111 A. 542, 
95 N.J.Law 10. 

State v. Thomas, 165 A. 101, 11 N. 
J.Misc. 157, affirmed 168 A. 396, 111 
N.J.Law 239. 

N.Y.—People v. Sprague, 111 N.E. 
1077, 217 N.Y. 373, 

People v. Weiss, 261 N.Y.S. 646, 
147 Misc. 595. 

Okl.—Corpus Juris Secundum quoted 

in Smith v. State, 175 P.2d 348, 367, 
83 Okl.Cr. 209. 

Tex.—Cheeks v. State, 247 S.W.2d 893, 
157 Tex.Cr. 184—Carroll v. State, 
139 S.W.2d 821, 139 Tex.Cr. 230— 
Scott v. State, 248 S.W. 355, 93 Tex. 
Cr. 395—Crispi v. State, 237 S.W. 
263, 90 Tex.Cr. 621. 

Utah.—State v. Christensen, 276 P. 

163, 73 Utah 575. 

Va.—Scruggs v. Commonwealth, 99 
S.E. 518, 125 Ya. 736. | 
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Wyo.—State v. Kump, 301 P.2d 808, 
76 Wyo. 273. 

1 C.J. p 298 note 93, p 325 notes S~ 
8, 11—16 C.J. p 639 note 2—31 C. 
J. p 384 note 92—52 C.J. p 1063 
notes 58, 60. 

In bastardy proceedings see Bas¬ 
tards § 84. 

Other acts 

In a prosecution for rape, the dec¬ 
larations or admissions of the pros¬ 
ecutrix as to specific acts with oth¬ 
ers than accused are not admissible. 
N.D.—State v. Apley, 141 N.W. 740, 25 
N.D. 298, 48 L.R.A.,N.S., 269. 

52 C.J. p 1063 note 68. 

In prosecution for rape 
Okl.—Coppage v. State, 137 P.2d 797, 
76 Okl.Cr. 428. 

Or.—Corpus Juris quoted in State v. 
Newburn, 166 P.2d 470, 471, 178 
Or. 238. 

52 C.J. p 1063 notes 58, 60. 

92. Ala.—Kitchens v. State, 37 So. 2d 
428, 251 Ala. 344. 

Ark.—Lockett v. State, 207 S.W. 55, 
136 Ark. 473. 

Ga.—Williams v. State, 51 S.E.2d 825, 
204 Ga. 837. 

Ind.—Diblee v. State, 177 N.E. 261, 
202 Ind. 571. 

Iowa.—Corpus Juris Secundum quot¬ 
ed in State v. Bales, 102 N.W.2d 162, 
165. 

La.—State v. Dooley, 23 So.2d 46, 
208 La. 203—Corpus Juris quoted in 
State v. Chandler, 150 So. 386, 388, 
178 La. 7. 

Mass.—Commonwealth v. Morris, 162 
N.E. 362, 264 Mass. 314. 

Mich.—People v. Todaro, 235 N.W. 
185, 253 Mich. 367, reheard 240 N, 
W. 90, 256 Mich. 427. 

Okl.—Corpus Juris Secundum quoted 
in Smith v. State, 175 P.2d 348, 
367, 83 Okl.Cr. 209. 
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or unless they are admissible as part of the res gestae 
see supra §§ 662-675, as dying declarations see Abor¬ 
tion § 25 and Homicide §§ 286-306, or perhaps as 
threats see Assault and Battery § 122 and Homicide 


§ 237. 

Such testimony is generally inadmissible as hear¬ 
say, 93 and this general rule is applicable even though 


Tex.—Covin v. State, 93 S.W.2d 428, 
130 Tex.Cr. 285—Sessums v. State, 
83 S.W.2d 965, 129 Tex.Cr. 128— 
Powell v. State, 269 S.W. 443, 99 
Tex.Cr. 276. 

Wash.—State v. Gaines, 258 P. 608, 
144 Wash. 446, rule ordered to show 
cause why certiorari should not 
be denied Gaines v. State of Wash¬ 
ington, 48 S.Ct. 339, 276 U.S. 607, 
72 L.Ed. 728, error dismissed and 
certiorari denied 48 S.Ct. 468, 277 
tT.S. 81, 72 L.Ed. 793. 

16 C.J. p 640 note 3—31 C.J. p 385 
note 94—52 C.J. p 1063 note 66. 
Accusations and silence or reply 
thereto see supra §§ 734(1), 734(2). 

Destination 

Testimony by prosecutrix as to her 
statement made in presence of ac¬ 
cused that she was going to his place 
of business was material and rele¬ 
vant as necessary link in chain of evi¬ 
dence disclosing scheme of accused to 
lure prosecutrix from her place of 

C, 1 /-? Anrtfl 

La.—State v. Guidry, 3 So.2d 542, 198 
La. 154. 

Letters 

In an abduction case letters writ¬ 
ten by the female to accused, pro¬ 
duced from his custody, are admis¬ 
sible on behalf of the prosecution, as 
showing the relations existing be¬ 
tween the parties. 

Tenn.—South v. State, 37 S.W. 210, 97 
Tenn. 496. 

Statements in accused’s absence held 
Inadmissible 

(1) Generally. 

Idaho.—State v. Proud, 262 P.2d 1016, 
74 Idaho 429. 

Ill.—People v. Kalpak, 140 N.E.2d 
726, 10 I11.2d 411. 

Ind,—Jacoby v. State, 180 N.E. 179, 
203 Ind. 321. 

Ky.—Corpus Juris Secundum cited in 

Hamlin v. Commonwealth, 162 S. 
W.2d 196, 197, 290 Ky. 669. 

Tex.—Hays v. State, 206 S.W. 941, 
84 Tex.Cr. 349. 

(2) As to identification of proper¬ 
ty as stolen property. 

Tex.—Alarcon v. State, 242 S.W. 1056, 
92 Tex.Cr. 288. 

(3) Statements by person injured 
subsequent to crime, on issue of in¬ 
tent of accused. 

Iowa.—State v. Bales, 102 N.W.2d 162. 

Where victim is incompetent, state¬ 
ments made by her in presence of 
accused are not admissible. 

N\Y.—People v. Quong Kun, 34 N.Y.S. 
260. 

93. Ala.—Whittle v. State, 104 So. 
668, 213 Ala. 301. 


Holland v. State, 132 So. 601, 
24 Ala.App. 199—Lakey v. State, 
93 So. 51, 18 Ala.App. 442—Lee v. 
State, 75 So. 282, 16 Ala.App, 53. 
Ark.—Babers v. State, 261 S.W. 919, 
164 Ark. 381. 

Cal.—People v. Hinshaw, 227 P. 156, 
194 C. 1—People v. Wolff, 190 P. 
22, 182 C. 728—People v. Rulia 
Singh, 188 P. 987, 182 C. 457. 

People v. Mangum, 88 P.2d 207, 
31 C.A.2d 374—People v. Loug- 
heed, 263 P. 576, 88 C.A. 476. 

Colo.—Clark v. People, 86 P.2d 257, 
103 Colo. 371. 

Ga.—Roberts v. State, 88 S.E. 559, 
145 Ga. 78. 

Polk v. State, 89 S.E. 437, 18 Ga. 
App. 324. 

Idaho.—State V. Proud, 262 P.2d 1016, 
74 Idaho 429—State v. Rogers, 283 
P. 44, 48 Idaho 567. 

Ill—People v. Hauke, 167 N.E. 1, 
335 Ill. 217—People v. Baker, 125 
N.E. 263, 290 Ill. 349—People v. 
Karpovich, 123 N.E. 324, 288 Ill. 
268—Bradshaw v. People, 38 N.E. 
652, 153 Ill. 156. 

Ind.—Corpus Juris Secundum cited iu 

State v. White Circuit Court, 77 
N.E.2d 298, 301, 225 Ind. 602— 
McKee v. State, 154 N.E. 372, 198 
Ind. 590. 

Iowa.—Corpus Juris Secundum quot¬ 
ed in State v. Bales, 102 N.W.2d 
162, 165—State v. Kneeskem, 210 
NW. 465, 203 Iowa 929—State v. 
Cooper, 191 N.W. 891, 195 Iowa 258. 
Kan.—State v. Henson, 185 P. 1059, 
105 Kan. 581. 

Ky.—Scalf v. Commonwealth, 90 S.W. 
2d 729, 262 Ky. 469—Kesterson v. 
Commonwealth, 71 S.W.2d 622, 254 
Ky. 287—Jarrell v. Commonwealth, 
43 S.W.2d 177, 240 Ky. 845—Taylor 
v. Commonwealth, 42 S.W.2d 689, 
240 Ky. 450—Mills v. Common¬ 
wealth, 42 S.W.2d 505, 240 Ky. 359 
—King v. Commonwealth, 16 S.W. 
2d 476, 228 Ky. 842. 

La.—State v. Lore, 79 So.2d 309, 227 
La. 282—State v. Sterling, 18 So. 
2d 327, 205 La. 879—Corpus Juris 
quoted in State v. Chandler, 150 So. 
386, 388, 178 La. 7—State v. Mor¬ 
gan, 82 So. 711, 145 La. 585. 

Me.—State v. Donnell, 148 A. 747, 
128 Me. 500. 

Md.—Williams v. State, 132 A.2d 605, 
214 Md. 143—Blake v. State, 145 A. 
185, 157 Md. 75. 

Mich.—People v. Cutler, 163 N.W. 493, 
197 Mich. 6—People v. White, 160 
N.W. 452, 194 Mich. 172. 

Miss.—Nelson v. State, 92 So. 66, 129 
Miss. 288. 

Mo.—State v. Benson, 142 S.W.2d 52, 
346 Mo. 497—State v. Mathis, 18 
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S.W.2d 8, 323 Mo. 37—State v. Letz, 
242 S.W. 681, 294 Mo. 333—State v. 
Blackburn, 201 S.W. 96, 273 Mo. 
469. 

Mont.—State v. Juhrey, 202 P. 762, 
61 Mont. 413. 

N.Y.—People v. Miller, 58 N.Y.S.2d 
525, 270 App.Div. 107—People v. 
Flaherty, 218 N.Y.S. 148, 218 App. 
Div. 204—People v. Wansker, 182 
N.Y.S. 782, 191 App.Div. 875. 

People v. Weiss, 261 N.Y.S. 646, 
147 Misc. 595—People v. Albero, 196 
N.Y.S. 484, 119 Misc. 339. 

N.C.—State v. Jones, 153 S.E. 259, 
198 N.C. 704. 

Okl.—Corpus Juris Secundum quoted 
in Smith v. State, 175 P.2d 348, 367, 
83 Okl.Cr. 209. 

Pa.—Commonwealth v. Derembeis, 
182 A. 85, 120 Pa.Super. 158. 

R. I.—State v. Guaraneri, 194 A. 589, 
59 R.I. 173. 

S. C.—State v. Thomas, 156 S.E. 169, 
159 S.C. 76—State v. King, 155 S. 
E. 409, 158 S.C. 251—State v. Hes¬ 
ter, 134 S.E. 885, 137 S.C. 145- 
State v. Bigham, 131 S.E. 603, 133 
S.C. 491—State v. Goodwin, 120 S. 
E. 496, 127 S.C. 107. 

S.D.—State v. Murray, 193 N.W. 132, 
46 S.D. 410. 

Tex.—Hill v. State, 114 S.W.2d 1180, 
134 Tex.Cr. 163—Jones v. State, 
81 S.W.2d 70, 128 Tex.Cr. 336—Ar¬ 
nold v. State, 62 S.W.2d 130, 124 
Tex.Cr. 295—Cherry v. State, 46 
S.W.2d 683, 120 Tex.Cr. 590—Dun¬ 
bar v. State, 37 S.W.2d 754, 118 
Tex.Cr. 418—Berwick v. State, 34 
S.W.2d 655, 116 Tex.Cr. 508—Bell 
v. State, 15 S.W.2d 9, 111 Tex.Cr. 
456—Jones v. State, 11 S.W.2d 798, 
111 Tex.Cr. 172—Pearce v. State, 
288 S.W. 227, 105 Tex.Cr. 369—Cur- 
lee v. State, 282 S.W. 580, 104 Tex. 
Cr. 15—Folsom v. State, 281 S.W. 
1069, 103 Tex.Cr. 652—Brown v. 
State, 273 S.W. 263, 100 Tex.Cr. 
326—Mercado v. State, 258 S.W. 
180, 96 Tex.Cr. 450—Whitman v. 
State, 246 S.W. 1037, 93 Tex.Cr. 200 
—Powell v. State, 227 S.W. 188, 
88 Tex.Cr. 367—Ott v. State. 222 
S.W. 261, 87 Tex.Cr. 382—Halbadier 
v. State, 220 S.W. 85, 87 Tex.Cr. 
129—Adams v. State, 219 S.W. 460, 
87 Tex.Cr. 67—James v. State, 219 
S.W. 202, 86 Tex.Cr. 598—Villafran- 
co v. State, 206 S.W. 357, 84 Tex. 
Cr. 195—Dodd v. State, 201 S.W. 
1014, 83 Tex.Cr. 160. 

Vt.—State v. Long, 115 A. 734, 95 Vt. 
485. 

W.Va.—State v. Peck, 110 S.E. 715, 
90 W.Va. 272. 

1 C.J. p 325 note 6—16 C.J. p 640 note 
7. 
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the declarant himself is dead; 98 - 6 it is not sub¬ 
stantive evidence in the case, 93 - 10 and is not ad¬ 
missible as independent evidence of the crime, 93 - ls 
or to bolster or corroborate the testimony of the 
prosecuting witness on his examination in chief. 93 - 20 
A narration of a past event, made out of the hearing 
of accused, clearly not a part of the res gestae, and 
under circumstances which make it self-serving on 
the part of the person injured, is not admissible. 93 - 25 

Where, however, a proper foundation has been 
laid, 94 and the statement is sufficiently connected 
with the person injured, 94 - 5 it is sometimes received 
for the sole purpose of impeaching or contradicting 
the testimony of the person injured, 95 or of con¬ 
tradicting the testimony of a witness for accused, 96 
or, where the statement or declaration is written, as 
part of a confession by accused adopting such state¬ 
ment. 96 - 5 Also, prior statements consistent with 
the testimony at the trial of the person injured may 
be admissible for the purpose of corroboration, 
where there has been an effort to impeach or dis¬ 
credit him, as by showing prior inconsistent state¬ 
ments, but such prior corroborating statements 
should be admitted only in so far as they corrob¬ 
orate the particular testimony sought to be dis- 
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credited. 96 - 10 Furthermore, evidence of statements 
of the person injured which tend to complete the 
picture of what happened at the time of the commis¬ 
sion of the crime has been held admissible. 96 - 15 

Admissions by the alleged injured person which 
are against his pecuniary interests and which have a 
direct bearing on the guilt or innocence of accused 
have been admitted on his behalf, even though they 
were not made in his presence, 97 at least where 
the declarant is absent from the state; 98 and where 
the injured person is deceased his declarations char¬ 
acterizing his possession of property and statements 
of money receipts are admissible under an exception 
to the hearsay rule. 98 - 6 Also, in a prosecution for 
a sexual offense against a minor female or young 
girl, it has been held that, for the purpose of cor¬ 
roboration, testimony is admissible that she told 
others of prior similar offenses against her by ac¬ 
cused, 98 - 10 or that she had made substantially the 
same statement to them as she testified to in the 
case. 98 - 16 

Failure to name accused . The mere fact that the 
injured person did not name accused in the statement 
is no ground for excluding it. 99 


Recital of facts 

In sex cases, evidence consisting 
of a recital of the facts by a victim 
to a third person is a violation of the 
hearsay rule. 

Cal.—People v. Brown, 163 P.2d 85, 
71 C.A.2d 669. 

£3.5 Mo.—State v. Benson, 142 S.W. 
2d 52, 346 Mo. 497. 

Statement of prior threats and vio¬ 
lence by accused against deceased is 
not admissible. 

Wyo.—State v. Kump, 301 P.2d 808, 
76 Wyo. 273. 

•93.10 Md.—Williams v. State, 132 A. 
2d 605, 214 Md. 143. 

■93.15 Md.—Williams v. State, supra. 

93.20 La.—State v. Dore, 79 So.2d 
309, 227 La. 282. 

93.25 Mo.—State v. Benson, 142 S. 
W.2d 52, 346 Mo. 497. 

94. Mich.—People v. Ayers, 152 N. 
W. 965, 186 Mich. 366. 

Okl.—Corpus Juris Secundum quoted 
in Smith v. State, 175 P.2d 348, 367, 
83 Okl.Cr. 209. 

94.5 Okl.—Gregg v. State, 101 P.2d 
289, 69 Okl.Cr. 103. 

95. Iowa.—State v. Bales, 102 N.W. 
2d 162. 

Ky.—Owens v. Commonwealth, 21 S. 

W.2d 809, 231 Ky. 479. 

Mo.—Corpus Juris Secundum olted in 
State v. Conway, 154 S.W.2d 128, 
131, 348 Mo. 580. 


Okl.—Corpus Juris Secundum quoted 
in Smith v. State, 175 P.2d 348, 367, 
83 Okl.Cr. 209. 

Wis.—Werner v. State, 206 N.W. 898, 
189 Wis. 26. 

1 C.J. p 298 note 93—16 C.J. P 640 
note 9—52 C.J. p 1063 note 59. 
Irrelevant statements, having no 
bearing on any issue, should not be 
admitted as impeaching testimony. 
S.C.—State v. Livingston, 89 S.E. 650, 
105 S.C. 251. 

ReSxamination 

Where an affidavit made by her in 
bastardy proceedings, in which she 
charged accused with being the fa¬ 
ther of a certain child, is introduced 
in evidence to impeach her testimony 
on the trial for incest arising out of 
the same transaction, she may be 
asked on reexamination if the affida¬ 
vit was signed by her voluntarily. 
Neb.—Yeoman v. State, 31 N.W. 669, 
21 Neb. 171. 

96. Ark.—Rhea v. State, 147 S.W. 
463, 104 Ark. 162. 

Okl.—Corpus Juris Seoundum quoted 
in Smith v. State, 175 P.2d 848, 367, 
83 Okl.Cr. 209. 

96.5 Md.—Williams v. State, 132 A. 
2d 605, 214 Md. 143. 

96-10 Utah.—State v. Sibert, 310 P. 
2d 388, 6 Utah 2d 198. 

96.15 Request for help 
In prosecution for rape of prose¬ 
cutrix who was left alone and in 
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distress in nighttime In a cornfield, 
testimony of witnesses who rendered 
prosecutrix assistance and who stat¬ 
ed that she had exclaimed, “Oh, God, 
will somebody help me?,” was proper¬ 
ly admitted as completing the picture 
of what happened on night of of¬ 
fense. 

N.C.—State v. Litteral, 43 S.E.2d 84, 
227 N.C. 527. 

97. Okl.—Corpus Juris Secundum 
quoted in Smith v. State, 175 P-2d 
848, 367, 83 Okl.Cr. 209. 

Wash.—State v. Ward, 165 P. 794, 
96 Wash. 550. 

98. Okl.—Corpus Juris Secundum 
quoted in Smith v. State, 175 P.2a 
348, 367, 83 Okl.Cr. 209. 

Wash.—State v. Ward, 165 P. 794, 
96 Wash. 550. 

98.5 Cal.—People v. Weatherford, 
164 P.2d 753, 27 C.2d 401. 

98.10 N.C.—State v. Browder, 112 S. 

E.2d 728, 252 N.C. 35. 

Admissibility of: 

Complaint of female in prosecution 
for rape see Rape § 53. 

Evidence of prior similar offenses 
in prosecution for sexual offense 
see supra §§ 691(29)—691(39). 

98.15 N.C.—State v. Davis, 50 S.E.2d 
37, 229 N.C. 386. 

99. Ga.—Hamilton v. State, 151 S.E. 
17, 169 Ga. 613. 
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Admissions by silence . The failure of the in¬ 
jured person to deny a self-serving statement made 
by accused in his presence has been held not to be 
admissible as an admission by silence, at least where 
the circumstances were not such as to call for a 
reply. 1 Likewise, the injured person cannot be 
deemed to have admitted the truth of a statement 
made in his presence when he at once made a state¬ 
ment contrary thereto. 2 

Complaint . In some jurisdictions complaint made 
by the complaining witness to others, and not a part 
of the res gestae, is incompetent as hearsay testi¬ 
mony in all cases except those of rape. 3 In other 
iurisdictions, it has been held that a complaint on 
the part of the victim of the lust of another, when 
made voluntarily and soon after the commission of 
the outrage, is admissible in evidence, 4 but an accusa¬ 
tion against accused by a small girl in response to 
inquiries from her mother several days after the 
occurrence is not admissible. 4 - 5 Evidence of a com¬ 
plaint is inadmissible under the hearsay rule unless 
the alleged victim has testified to the acts which 
occasioned the complaint; 4 - 10 but if the victim is 
too young to be a competent witness the rule is 
inapplicable and evidence that she made a complaint 
is admissible even though she was not called as a 
witness, 4 - 15 and even though she suffered no physical 
injury, provided the complaint was made promptly 
after the occurrence and not after delay and re¬ 
flection. 4 - 20 

Evidence of the complaint has been limited to the 


fact that it was made. 5 Evidence of a conversation 
covering an offense not included in the information 
is not admissible on the theory of making a complaint 
of the offense charged. 5 - 5 The admissibility of 
complaints by the prosecutrix in rape cases is dis¬ 
cussed in Rape § S3. 

Fact of making . Where the fact that the victim 
of the crime made a statement is relevant, the fact 
that the statement was made is admissible. 6 

Statement at first opportunity . According to 
some authority when the victim of some crimes is 
dead, what he said about it at the first opportunity 
to speak is admissible. 7 As may be seen from an 
examination of the cases heretofore cited in this 
section, this rule has not been followed elsewhere. 

Double hearsay . A witness who did not hear the 
statements or declarations of the injured person can¬ 
not testify as to their contents, and testimony by a 
witness of what another person told him the injured 
person said is inadmissible. 7 - 5 

§ 741. - Dying Declarations 

In prosecutions other than for abortion or homicide, 
dying declarations of the person Injured are not ad¬ 
missible. 

In prosecutions other than for homicide or abor¬ 
tion, that is, in prosecutions other than those in 
which the death of the decedent is the subject of the 
charge, the dying declarations of the person injured 
are not admissible as such; 8 and even in prosecu- 


1 . Ga.—Crews v. State, 162 S.E. 146, 
44 Ga.App. 646. 

2. Ga.—Benton v. State, 122 S.E. 
776, 168 Ga. 41. 

3. Ill.—People v. Karpovich, 123 N. 
E. 324, 288 Ill. 268. 

In prosecution for Incest where it 
is not shown that sexual intercourse 
has been recently attempted on pros¬ 
ecutrix, and no attempt is made to 
impeach her testimony, evidence of 
a complaint by her not in the pres¬ 
ence of accused, that he had been 
bothering 1 her, is inadmissible. 
Idaho.—State v. Andrus, 156 P. 421, 
29 Idaho 1. 

4. Cal.—People v. Morotti, 215 P. 
719, 61 C.A. 689. 

Three weeks after 

Evidence of complaint by eleven- 
year-old child, made three weeks af¬ 
ter commission of offense, was ad¬ 
missible as original evidence to il¬ 
lustrate conduct of child and also to 
show a complaint by child. 

Ga.—Caraway v. State, 34 S.E.2d 303, 
72 Ga.App. 504. 


Complaint held not timely . 

Complaint by three-year-old boy, 
made one week or ten days after al¬ 
leged act of sodomy, was held inad¬ 
missible as too late. 

Va.—Pepoon v. Commonwealth, 66 

S.E.2d 854, 192 Va. 804. 

4.5 D.C.—Smith v. U. S., 215 F.2d 
682, 94 U.S.App.D.C. 320. 

4.10 Cal.—People v. Wade, App., 5 
Cal.Rptr. 63. 

4.15 Cal.—People v. Wade, supra. 
4.20 Cal.—People v. Wade, supra. 

5. Cal.—People v. Watrous, 45 P.2d 
380, 7 C.A.2d 7—People v. Guiterez, 
14 P:2d 838, 126 C.A. 526. 

■Minn.—State v. Gandel, 217 N.W. 120, 
173 Minn. 305. 

Where female assaulted is witness 
for state 

Minn.—State v. Gandel, supra. 

; 5.5 Cal.—People v. Brown, 163 P.2d 
85, 71 C.A.2d 669. 

6. La.—State v. White, 150 So. 843, 
178 La. 98—State v. Coll, 83 So. 
844, 146 La. 597. 

Mass.—Commonwealth v. Feci, 127 
N.E. 602, 235 Mass. 562. 
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7. Mont.—State v. Dixson, 260 P. 
138, 80 Mont. 181. 

Consent to taking 
In a theft case, where the owner 
of the stolen property is dead, the 
state has the right to prove by his 
acts and declarations that he did not 
consent to the taking. 

Tex.—Brown v. State, Cr., 28 S.W. 
536. 

7.5 D.C.—Pinkard v. U. S., 240 F.2d 
632, 99 U.S.App.D.C, 394. 

8. U.S.—U. S. ex rel. Thompson v. 
Dye, D.C.Pa., 123 F.Supp. 759, re¬ 
versed on other grounds, C.A., 221 
F.2d 763, certiorari denied 76 S.Ct. 
120, 350 U.S. 875, 100 L.Ed. 773. 

Ark.—Comer v. State, 204 S.W.2d 875, 
212 Ark. 66. 

Ky.—Frogge v. Commonwealth, 178 S. 
W.2d 405, 296 Ky. 726—Hansel v. 
Commonwealth, 84 S.W.2d 68, 260 
Ky. 148. 

Neb.—Clark v. State, 211 N.W. 16, 
114 Neb. 818, 49 A.L.R. 1280. 

Pa.—Commonwealth v. Antonini, 69 
A.2d 436, 165 Pa.Super. 501. 

16 C.J. p 640 note 14. 



22A C.J.S. 


tions for abortion or homicide statements of de¬ 
ceased made after receiving the fatal wound, but 
not under such circumstances as to be admissible 
as dying declarations or as part of the res gestae, 
may not be received either for or against accused.® 
In a prosecution for an offense other than homicide 
or abortion in which the death of a person is an 
essential ingredient of the crime, dying declarations 
of the deceased are admissible. 9 - 6 

The error in receiving in evidence a declaration of 
deceased which was not made under such circum¬ 
stances as to render it admissible is not prejudicial, 
where the same statement was embodied in a dying 
declaration which was rightly received. 10 

§ 742. -To Show Physical or Mental 

Condition 

The exclamations, statements, or representations of 
the person injured as to his Ills, pains, and symptoms 
may be received for the purpose of showing his physical 
condition at the time. 

The exclamations, statements, or representations 
of the person injured as to his ills, pains, and 
symptoms, made to a physician or to any other per- 
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son, may be received, where that fact is relevant, 
for the sole purpose of showing his physical condi¬ 
tion at the time, 11 or to show his physical or mental 
condition. 11 - 5 This rule, however, does not justify 
the admission of a narrative statement as to the 
cause of the injury, illness, or physical condition, 12 
or concerning a prior malady from which the injured 
person had recovered, 13 although in some cases a 
physician may testify to the injured persons's nar¬ 
rative of the history of the injury, which was ob¬ 
tained for the purpose of diagnosis and treatment, 
where the statements are a part of the description of 
the wound and inseparable from the patient's com¬ 
plaint with respect thereto. 13 - 5 

Statements of opinion by the injured person as 
to the mental condition of accused are inadmissible 
where the facts or reasons on which the opinion is 
based are not given; 14 and limiting evidence of the 
statements of the victim as to the condition of ac¬ 
cused to six months prior to the date of the crime 
has been held to be proper. 15 

Declarations of the victim, which are not offered 
as proof of the truth contained therein, but as evi- 


Distinctlon between dying declara¬ 
tions and res gestae statements see 
supra § 671. 

Dying confession of coactor as inad¬ 
missible against accused as dying 
declaration, see infra, § 769. 

Dying declarations In prosecutions 
for: 

Abortion see Abortion § 25. 
Homicide see Homicide § 286 et 

sea- 

Where death of declarant Is not 
subject of charge for which accused 
is prosecuted, a dying declaration by 
the injured person is not admissible. 
Ky.— Hansel v. Commonwealth, 84 
S.W.2d 68, 260 Ky. 148. 

S. U.S.—Shepard v. V S., Kan., 54 
S.Ct. 22, 290 U.S. 96, 78 L.Ed. 196. 
Cal.—People v. Vogel, 171 P. 978, 36 
C.A. 216- 

Mass.—Commonwealth v. Dawn, 19 
N.E.2d 315, 302 Mass. 255. 

Mo.—state v. Hayes, 256 S.W. 747, 
301 Mo. 304. 

16 C.J. p 640 note 15. 

Not admissible as declaration against 
Interest 

,S.C.—State v. Dawson, 26 S.E.2d 506, 
203 S.C. 167. 

9.5 Ala.—Burton v. State, 101 So.2d 
564, 39 Ala.App. 332, certiorari de¬ 
nied 101 So.2d 572, 267 Ala. 354. 

Aggravated first-degree arson caus¬ 
ing death 

Ala.—Burton v. State, supra. 

10. N.Y.—Peop’e v. Snrague, 111 N. 
E. 1077, 217 N.Y. 373. 


11. Cal.—People v. Hawkins, App., 

2 Cal.Rptr. 524—People v. Shaw, 
172 P. 401, 36 C.A. 441. 

Colo.—Cobianchi v. People, 141 P.2d 
688, 111 Colo. 298. 

Mass.—Commonwealth v. Dawn, 19 
N.E.2d 315, 302 Mass. 255. 

Mo.—State v. LaMance, 154 S.W.2d 
110, 348 Mo. 484. 

Neb.—Redding v. State, 85 N7W.2d 
647, 165 Neb. 307. 

N.J.—State v. G-ruick, 114 A. 547, 96 
N.J.Law 202. 

Tex.—Freeman v. State, 239 S.W. 969, 
91 Tex.Cr. 410. 

1 C.J. P 326 notes 12, 13—16 C.J. p 
640 note 17. 

11.5 D.C.—Guthrie v. U. S., 207 F.2d 
19, 92 U.SApp.D.C. 361. 

12. Colo.—Cobianchi v. People, 141 ] 
P.2d 688, 111 Colo. 298—Clark v. | 
People, 86 P.2d 257, 103 Colo. 371. 

Ky.—Victor v. Commonwealtli, 298 
S.W. 936, 221 Ky. 350. 

Me.—State v. Donnell, 148 A. 747, 128 
Me. 500. 

Mass.—Commonwealth v. Dawn, 19 
N.E.2d 315, 302 Mass. 255. 

Neb.—Redding v. State, 85 N.W.2d 
647, 165 Neb. 307. 

N.J.—State v. Gruick, 114 A. 547, 96 
N.J.Law 202. 

16 C.J. p 640 note 18. 

Injury and pain 

In manslaughter prosecution, al¬ 
legedly committed by accused’s 
striking and kicking deceased, de¬ 
ceased’s remarks that he had re¬ 
ceived an awful wallop in his stom- 

1103 


ach and his side was sore were in¬ 
admissible as hearsay. 

N.Y.—People v. Lanzillo, 33 N.Y.S. 
2d 982, 263 App.DIv. 400. 

In Louisiana, however, in prosecu¬ 
tion for murder of wife of accused, 
where defense was accidental homi¬ 
cide, testimony showing that wife 
had previously received a severe 
beating leaving bruises on her face 
and body and that she had told wit¬ 
ness how she had received those in¬ 
juries was held to be relevant and 
not “hearsay” but “original evi¬ 
dence.” 

La.—State v. Goodwin, 179 So. 591, 
189 La. 443. 

13. Conn.—State v. Dart, 29 Conn. 
153, 76 Am.D. 596. 

13.5 Neb.—Redding v. State, 85 N. 
W.2d 647, 165 Neb. 307. 

Medical case history 

Testimony of doctor of victim as 
to statements of victim both before 
and after the crime charged. Includ¬ 
ing statements of commission of 
crime, has been held properly re¬ 
ceived in evidence for purpose only 
of showing medical case history ob¬ 
tained from his patient, the victim. 
C a i.—people v. Allen, 231 P.2d 896, 
104 C.A.2d 402. 

14. Wyo.—Flanders v. State, 156 P. 
39, 24 Wyo. 81, rehearing denied 
156 P. 1121, 24 Wyo. 81. 

Opinion evidence generally see infra 
§ 858 et sea. 

15. Wyo.—Flanders v. State, supra. 
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dence of the fact that they were made, thus ex¬ 
hibiting a condition of mind, have been held to be 
admissible. 16 Thus, the assertions of the victim of 
intent to avoid accused and to protect himself from 
him are admissible as evidence that in fact he had 
such intent. 16 * 5 Statements of a deceased victim 
are relevant and admissible in evidence to show his 
attitude of mind toward accused, where accused 
pleads self-defense, but not otherwise. 16 * 10 In a 
prosecution for extortion in which the subjective 
mental state of the victim, that is, whether he was 
fearful, is an important issue in the case, declarations 
by him to his wife on his return from an alleged 
shakedown interview may be considered. 16 * 15 

In sex cases generally, the fact that a complaint of 
the commission of the particular offense was made 
has been held admissible on the theory that it is a 
spontaneous exhibition, without compulsion, of the 
physical condition or mental attitude of the victim 
following the perpetration of an unusual and un¬ 
natural act. 16 * 20 

To establish pregnancy. Declarations by the 
woman on whom an abortion is charged to have 
been performed to accused and others have been held 
admissible to establish the fact that she was preg¬ 
nant, 16 - 25 but other authority has held that such evi¬ 
dence is hearsay and inadmissible. 16 * 30 

§ 743. -As to Identity of Accused 

The declaration of the person Injured identifying ac¬ 
cused, made in his presence, may be competent for some 


22A C.J.S. 

purposes, but some authorities reject such declarations 
when they are not a part of the res gestae. 

The declaration of the person injured identifying 
accused when brought into his presence may be com¬ 
petent for some purposes, 17 particularly where ac¬ 
cused remained silent when identified as the per¬ 
petrator of the crime, 18 and even though accused was 
then under arrest and handcuffed. 19 Some author¬ 
ities, however, reject such declarations when they 
are not a part of the res gestae, 20 although the 
circumstances surrounding a prior identification may 
be testified to by a third person where the victim 
has testified to having made a prior identification. 20 * 3 

A statement by the injured person, not made in the 
presence of accused, identifying accused as the guilty 
person is inadmissible as hearsay, 21 and is of itself 
of no evidential value. 22 It must not only be made 
in his presence, but must also be considered in con¬ 
nection with his reply thereto, if he made one, or 
with his silence, if he stood mute. 23 Also, testimony 
by officers or third persons that the victim identified 
a photograph as that of accused, at some time prior 
to the trial, has been held inadmissible as hearsay 23 * 3 
where there has been no impeachment of the identi¬ 
fying witness; 23 * 10 but other authority has held in 
a murder prosecution that a photograph which the 
deceased identified as that of his assailant and tes¬ 
timony of such identification are admissible. 23 - 13 

Statements by the injured person furnishing a 
description of the perpetrator of the crime have been 
held to be inadmissible on behalf of the prosecu¬ 
tion, 24 and it has also been held that accused is not 


16 . N.C.—State v. Prytle, 132 S.E. 
785, 191 N.C. 698. 

Va.—Banovitch v. Commonwealth, 83 
S.E.2d 369, 196 Va. 210. 

Pear 

Cal.—People v. Feasby, App., 3 Cal. 
Rptr. 230. 

16.5 Cal.—People v. Merkouris, 344 
P.2d 1, 52 C.2d 672, certiorari de¬ 
nied 80 S.Ct. 411, 361 U.S. 943, 4 
L.Ed.2d 364. 

16.10 Wyo.—State v. Kump, 301 P. 
2d 808, 76 Wyo. 273. 

Held inadmissible to show domestic 
harmony 

Pa.—Commonwealth v. Cheatham, O. 
& T., 60 Dauph.Co. 273. 

16.15 U.S.—U. S. v. Stirone, D.C.Pa., 
168 F.Supp. 490, affirmed, C.A., 262 
F.2d 571, reversed on other grounds 
80 S.Ct. 270, 361 U.S. 212, 4 L.Ed. 
2d 252. 

16.20 Cal.—People v. Brown, 163 P. 
2d 85, 71 C.A.2d 669. 

16.25 N.J.—State v. Gedicke, 43 N.J. 
Law 86. 

1 C.J. p 326 note 12. 


16.30 Cal.—People v. Emery, 179 P. 
2d 843, 79 C.A.2d 226. 

17 . Ill.—People v. Ladas, 29 N.E.23 
595, 374 Ill. 419. 

Mo.—State v. Thomas, 82 S.W.2d 885. 
16 C.J. p 641 note 20. 

Declarations as to identity held not 
admissible under circumstances 
Ill.—People v. Blumenfeld, 161 N.E. 
857, 330 Ill. 474. 

18. Ill.—People v. Stella, 176 N.E, 
909, 344 Ill. 589. 

N.J.—State v. Claymonst, 114 A. 155, 
96 N.J.Law 1. 

Admissions by silence see supra § 
734(1). 

19. La.—State v. Hamilton, 27 La. 
Ann. 400. 

20. Ark.—Wood v. State, 248 S.W. 
568, 157 Ark. 503. 

Mo.—State v. Allen, 235 S.W.2d 294 
—State v. Eengel, 248 S.W. 603. 
N.T.—People v. Ragazinsky, 187 N. 
T.S. 715, 195 App.Div. 743, 39 N.Y. 
Cr. 118. 

Or.—State v. Evans, 192 P. 1062, 98 
Or. 214, rehearing denied 193 P. 
| 927, 98 Or. 214. 
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Tex.—Burnham v. State, 28 S.W.2d 
549, 115 Tex.Cr. 350. 

16 C.J. p 641 note 22, 

Corroboration of witnesses generally 
see Witnesses § 648. 

20.5 Wis.—Bridges v. State, 19 N. 
W.2d 529, 247 Wis. 350, rehearing 
denied 19 N.W.2d 862, 247 Wis. 
350. 

21. Cal.—People v. Avila, 194 P. 768, 
50 C.A. 228. 

Tex.—Buddy v. State, 227 S.W. 323, 
88 Tex.Cr. 403—Wallace v. State, 
200 S.W. 407, 82 Tex.Cr. 588. 

22. N.J.—State v. Claymonst, 114 A. 
155, 96 N.J.Law 1, error dismissed 
111 A. 145, 97 N.J.Law 345. 

23. N.J.—State v. Claymonst, supra. 

23.5 Fla.—Martin v. State, 129 So. 
112, 100 Fla. 16. 

23.10 Ind.—Thompson v. State, 58 
N.E.2d 112, 223 Ind. 39. 

23.15 Ga.—Cooper v. State, 184 S.E. 
716, 182 Ga. 42, 104 A.L.R. 1309. 

24. Cal.—People v. Hale, 222 P. 148, 
64 C.A. 523. 
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entitled to prove statements by the person injured 
describing one who committed the crime and then 
. show that he does not correspond therewith. 25 

On the other hand, where the victim has been 
cross-examined at length in an effort to discredit 
his identification of accused, it has been held to be 
proper to admit testimony as to his description of the 
perpetrator to show that his identifying description 
was not a fabrication of recent date, 26 or that he 
identified a photograph of such person. 27 It has 
also been held to be proper to permit the injured 
person to testify to the fact that he described the 
person committing the crime. 28 

To identify place of crime . It has been held that 
utterances of the complaining witness that he had 
shown the officer the place where the crime occurred 
and of the officer that the complaining witness had 
pointed out to him the place where the crime oc¬ 
curred have been held admissible under the rule 
permitting evidence of utterances serving to identify 
time, place, or person. 28 - 5 

§ 744. - To Show Intent or Purpose of 

Person Injured 

Some courts hold that a declaration by the person 
injured indicating a present Intention to do a particular 
act in the immediate future, made in good faith and not 
for self-serving purposes, is admissible to prove that the 
act was In fact performed. 


CRIMINAL LAW §§ 743-744 

On the question whether the declarations or state¬ 
ments of the person injured are competent to ex¬ 
plain his intent in doing some relevant act the cases 
are irreconcilably at variance. Some hold that a 
declaration by the person injured indicating a 
present intention to do a particular act in the im¬ 
mediate future, made in good faith and not for 
self-serving purposes, is admissible to prove that the 
act was in fact performed, or as proof that the in¬ 
tention was probably carried out, 29 and also as evi¬ 
dence of the intent itself, of a then existing intention, 
even if the act was not done, or regardless of 
whether the intent was carried out. 29 - 5 Also, when 
mental condition, intent, or state of mind of the per¬ 
son injured, who is deceased, is in issue, declarations 
of the decedent made subsequently to the transac¬ 
tion have been held admissible on such issue. 29 - 10 

When the declarations of the person injured are 
introduced for the sole purpose of showing his inten¬ 
tion or state of mind at the time of making such 
declarations, they are regarded as verbal acts from 
which the state of mind or intention may be in¬ 
ferred in the same manner as from appearance, be¬ 
havior, or actions generally. 30 The basis for the 
admission of such testimony has also been declared 
to be necessity, in that intention frequently could 
not be proved in any other manner. 31 

Such declarations or statements have been held 
admissible when the person injured is dead or other- 


Okl.—McCandless v. State, 295 P. 412, 
49 Okl.Cr. 116—Johnson v. State, 
279 P. 933, 44 Okl.Cr. 113. 

Tex.—LIghtfoot v. State, 35 S.W.2d 
163, 117 Tex.Cr. 515. 

Officer’s testimony that from pros¬ 
ecuting witness* description he ar¬ 
rested accused for robbery was hear¬ 
say and inadmissible, 

Okl.—McCandless v. State, 295 P. 
412, 49 Okl.Cr. 116—Johnson v. 
State, 279 P. 933, 44 Okl.Cr. 113. 


25. 

Cal.—People v. McCrea, 

32 C. 

98. 


26. 

Pa.—Commonwealth v. 

Goetz, 


195 A. 144, 129 Pa.Super. 22. 

27. Fla.—Martin v. State, 129 So. 
112, 100 Fla. 16. 

28. Tex.—Rippey v. State, 14 S.W. 
448, 29 Tex.App. 37. 

28.5 D.C.—Wilson v. U. S., 107 F.2d 
253, 71 App.D.C. 54, certiorari de¬ 
nied 60 S.Ct. 180, 308 U.S. 612, 84 
L.Ed. 511. 

29. Cal.—People v. Weatherford, 

164 P.2d 753, 27 C.2d 401—People 
v. Alcalde, 148 P.2d 627, 24 C.2d 
177. 

People v. Feasby, App., 3 Cal. 
Rptr. 230. 

Conn.—State v. Perelli, 5 A.2d 705, 
125 Conn. 321, 121 A.L.R. 1357. 

22A C.J.S.—70 


La.—State v. Anthony, 117 So. 921, 
166 La. 793—State v. Vial, 96 So. 
796, 153 La. 883. 

Mo.—State v. Benson, 142 S.W.2d 52, 
346 Mo. 497—State v. Blackburn, 
201 S. vV. 96, 273 Mo. 469. 

Nev.—White v. State, 285 P. 503, 52 
Nev. 235. 

Pa.—Commonwealth v. Marshall, 135 
A. 301, 287 Pa. 512—Common¬ 

wealth v. Santos, 119 A. 596, 275 
Pa. 515. 

Wash.—State v. Hart, 175 P.2d 944, 
26 Wash.2d 776, appeal dismissed 
and certiorari denied 68 S.Ct. 78, 
332 U.S. 750, 92 L.Ed. 337—State 
v. Power, 63 P. 1112, 24 Wash. 34, 
63 L.R.A. 902. 

16 C.J. p 641 note 24. 

Admissibility in prosecution for 
homicide of declaration by de¬ 
ceased of present intention to do 
particular act in immediate future 
see Homicide § 243 b. 

29.5 Cal.—People v. Weatherford, 
164 P.2d 753, 27 C.2d 401. 

Pa.—Commonwealth v. Wilson, 148 
A.2d 234, 394 Pa. 688, certiorari de¬ 
nied Wilson v. Pennsylvania, 80 S. 
Ct. 97, 361 U.S. 844, 4 L.Ed.2d 82. 

29.10 Cal.—People v. Hewlett, 239 
p.2d 150, 108 C.A.2d 358, certiorari 
denied 72 S.Ct. 1084, 343 U.S. 981, 
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96 L.Ed. 1372, rehearing denied 73 
S.Ct. 50, 344 U.S. 849, 97 L.Ed. 660, 
and 73 S.Ct. 173, 344 U.S. 882, 97 
L.Ed. 683. 

30. Ala.—Rogers v. State, 75 So. 

264, 16 Ala.App. 58. 

Mass.—Commonwealth v. Phelps, 95 
N.E. 868, 209 Mass. 396, Ann.Cas. 
1912B 566—Commonwealth v. Tre- 
fethen, 31 N.E. 961, 157 Mass. 180, 
24 L.R.A. 235. 

31- Cal.—People v. Alcalde, 148 P.2d 
627, 24 C.2d 177. 

Pa.—Commonwealth v. Wilson, 148 
A.2d 234, 394 Pa. 588, certiorari de¬ 
nied 80 S.Ct. 97, 361 U.S. 844, 4 L. 
Ed.2d 82. 

“Intention, viewed as a state of 
mind, is a fact, and the commonest 
way for such a fact to evince it¬ 
self is through spoken or written 
declarations. It is therefore be¬ 
cause of the impossibility, in many 
cases, of proving intention apart 
from personal declarations, that they 
are admitted. The true basis of their 
admission, then, is necessity, because 
of which an exception to the hearsay 
rule is recognized, rather than that 
they are part of the res gestae.** 

Pa.—Commonwealth v. Marshall, 135 
A. 301. 304, 287 Pa. 512. 
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wise unavailable. 31 * 5 They are properly admissible, 
not as a part of the res gestae, but merely as an 
exception to the general rule excluding hearsay evi¬ 
dence; 31 * 10 and it is essential that they tend to 
prove the intention of the declarant at the time they 
were made, they must have been made under cir¬ 
cumstances which naturally give verity to their ut¬ 
terance, and they must be relevant to an issue in the 
case. 31 * 15 Declarations to show intention ordinarily 
should be accompanied by other, not inconsistent, 
evidence. 32 

On the other hand, declarations of the victim 
of the crime explaining his conduct or intention 
have been held to be inadmissible where the state¬ 
ments were not known to accused. 33 A statement 
by the injured person as to his intent which was 
brought to the attention of accused and discussed 
by him is not to be excluded on the ground that it 
was made in his absence. 34 Of course, where the 
intent of the injured person is not in issue, declara¬ 
tions of such person to show intent are not admis¬ 
sible except for impeachment purposes. 35 

§ 745. - Statements Exculpating Accused 

Statements by the Injured person exculpating accused 
are generally not admissible where they are not part 
of the res gestae, or dying declarations. 


Declarations of the person injured which tend to 
exculpate accused, such as declarations that the act 
was an accident, or that the person injured or a 
third person was at fault, or declarations express¬ 
ing forgiveness or a reluctance to prosecute, are 
not admissible, where they are not part of the res 
gestae, or dying declarations. 36 It has also been 
held that a subsequent statement by the victim that 
accused was not the perpetrator of the crime is not 
admissible to contradict an identification of accused 
made as a part of the res gestae. 37 

§ 746. By Third Persons 

Statements by third persons which were not made 
In accused's presence, and which are not declarations 
of a co-conspirator nor a part of the res gestae, are gen¬ 
erally not admissible. Statements made by third persons 
In accused's presence, under such circumstances as to 
show his acquiescence therein, are generally admissible. 

As a general rule, statements are admissible only 
against the person who makes them. 37 * 50 Ordi¬ 
narily, the conversations and statements of third 
persons which were not made in the presence or 
hearing of accused, and which are not the declara¬ 
tions of a co-conspirator, as discussed infra § 775, 
or of an agent or representative of accused, supra 
§ 739, or a part of the res gestae, supra §§ 673-675, 
are not admissible either for or against accused. 38 


31.5 Cal.—People v. Alcalde, 148 P. 
2d 627, 24 C.2d 177. 

Admissibility in evidence of declara¬ 
tion by deceased, in prosecution 
for homicide, of intention to do 
particular act see Homicide § 243 
b. 

Statement "by deceased of intent to 
go and see accused 

Cal.—People v. Hawkins, App., 2 
Cal.Rptr. 524. 

Purpose of visit to accused 

Cal.—People v. Hawkins, supra. 

31.10 Cal.—People v. Alcalde, 148 
P.2d 627, 24 C.2d 177. 

31.15 Cal.—People v. Weatherford, 
164 P.2d 753, 27 C.2d 401—People 
v. Alcalde, 148 P.2d 627, 24 C.2d 
177. 

32. Pa.—Commonwealth v. Wilson, 
148 A.2d 234, 394 Pa. 588, certio¬ 
rari denied 80 S.Ct. 97, 361 U.S. 
844, 4 L.Ed.2d 82—Commonwealth 
v. Marshall, 135 A, 301, 287 Pa. 
512. 

33. Ky.— Corpus Juris Secundum 
cited in Hamlin v. Commonwealth, 
162 S.W.2d 196, 197, 290 Ky. 669. 

Tex.—Cheeks v. State, 247 S.W.2d 
893, 157 Tex.Cr. 184—Wooley v. 
State, Cr., 64 S.W. 1054. 

16 C.J. p 641 note 25. 

Statements Indicating fear 

In murder prosecution, testimony 

concerning conversations with de¬ 


ceased in absence of accused, indi¬ 
cating that deceased was aware of 
accused’s presence in home of de¬ 
ceased’s mother, in which deceased 
also resided, and that deceased was 
afraid to go home until accused left, 
was incompetent. 

Ky.—Hamlin v. Commonwealth, 162 
S.W.2d 196, 290 Ky. 669. 

Purpose of prosecution 

In a prosecution for assault where 
theory of accused was that his con¬ 
viction was sought as a predicate 
for a proposed damage suit against 
him, evidence of what prosecutrix 
said, out of the hearing of accused 
that she “did not go into this thing 
for money,” was hearsay. 

Tex.—Crispi v. State, 237 S.W. 263, 
90 Tex.Cr. 621. 

An exception to hearsay rule, how¬ 
ever, has been recognized in Texas 
under which testimony of the design 
of one deceased is received. 

Tex.—Vaughn v. State, 113 S.W.2d 
895, 134 Tex.Cr. 97—Parker v. 

State, 238 S.W. 943, 91 Tex.Cr. 68. 

34. Tex.—Grace v. State, 69 S.W. 
529, 44 Tex.Cr. 193. 

35. Iowa—State v. Ruhl, 8 Iowa 447. 
1 C.J. p 298 note 93. 

36. D.C.—Guy v. U. S., 107 F.2d 288, 
71 App.D.C. 89, certiorari denied 
60 S.Ct. 296, 308 U.S. 618, 84 L.Ed. 
516, rehearing denied 60 S.Ct. 382, 
308 U.S. 640, 84 L.Ed. 531. 
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Iowa.— Corpus Juris Secundum quot¬ 
ed in State v. Bales, 102 N.W.2d 
162, 165. 

La.—State v. Nash, 126 So. 434, 169 
La. 947. 

N.J.—State v. Calabrese, 124 A. 54, 
99 N.J.Law 312, affirmed 126 A. 
924, 100 N.J.Law 412—State v. Pit¬ 
man, 121 A. 597, 98 N.J.Law 626, 
affirmed 124 A. 926, 99 N.J.Law 
527. 

Pa.— Corpus Juris Secundum cited in 

Commonwealth v. Plubell, 80 A.2d 
825, 829, 367 Pa. 452— Corpus Juris 
quoted in Commonwealth v. Bed- 
norciki, 107 A. 666, 667, 264 Pa. 
124. 

16 C.J. p 641 note 28. 

37. Wash.—State v. Labbee, 234 P. 
1049, 134 Wash. 55. 

37.50 Pa.—Commonwealth v. Sheaf- 
fer, 23 A.2d 215, 149 Pa.Super. 51. 

38. U.S.—Mason v. U. S., C.A.C 0 I 0 ., 

257 F.2d 359, certiorari denied 79 
S.Ct. 52, 358 U.S. 831, 3 L.Ed.2d 69 
—Eastman v. U. S., C.A.Ariz., 212 
F.2d 320—Iva Ikuko Toguri 

D’Aquino v. U. S., C.A.Cal., 192 F. 
2d 338, certiorari denied 72 S.Ct. 
772, 343 U.S. 935, 96 L.Ed. 1343, re¬ 
hearing denied 72 S.Ct. 1053, 343 
U.S. 958, 96 L.Ed. 1358, rehearing 
denied 73 S.Ct. 786, 345 U.S. 931, 
97 L.Ed. 1361, and rehearing de¬ 
nied, C.A., 203 F.2d 390—Mellon v. 
U. S., C.A.Ala., 170 F.2d 583—U. S. 
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v. Beck, C.C.A.I11., 118 F.2d 178, 
certiorari denied Beck v. U. S., 61 
S.Ct. 1121, 313 U.S. 587, 85 L.Ed. 
1542—Nash v. U. S. f C.C.A.N.T., 54 
F.2d 1006, certiorari denied Nash 
v. U. S., 52 S.Ct. 457, 285 U.S. 556, 

76 L.Ed. 945—Hanfelt v. U. S., C. 
C.A.Neb., 53 F.2d 811—Barrett v. 
U. S., C.C.A.Mo., 33 F.2d 115- 
Beck v. U. S., C.C.A.Mo., 33 F.2d 
107—Bryan v. U. S., C.C.A.Tex, 17 
F.2d 741—Roberson v. U. S., C.C.A. 
N.M., 284 F. 503—McWhorter v. U. 
S., C.C.A.Tenn., 281 F. 119—Fetters 
v. U. S., Cal., 260 F. 142, 171 C.C.A. 
178, certiorari denied 40 S.Ct. 119, 
251 U.S. 554, 64 L.Ed. 412—Gruher 
v. U. S., N.Y., 255 F. 474, 166 C.C. 
A. 550—Safford v. U. S., N.Y., 233 
F. 495, 147 C.C.A. 381. 

Ala.—Cox v. State, 199 So. 806, 240 
Ala. 368—Kelley v. State, 145 So. 
816, 226 Ala. 80—Blair v. State, 99 
So. 314, 211 Ala. 53—Jones v. 

State, 57 So. 31, 174 Ala. 53. 

Junious v. State, 21 So.2d 572, 
32 Ala.App. 72—Richardson v. 
State, 186 So. 574, 28 Ala.App. 432, 
reversed on other grounds 186 So. 
580, 237 Ala. 11—Mott v. State, 139 
So. 118, 24 Ala.App. 580—McGee 
v. State, 131 So. 248, 24 Ala.App. 
124—Barber v. State, 129 So. 492, 
23 Ala.App. 584—White v. State, 
101 So. 312, 20 Ala.App. 213—Mc- 
Neal v. State, 92 So. 95, 18 Ala.App. 
311, certiorari denied 92 So. 921, 
207 Ala. 712—Howard v. State, 86 
So. 172, 17 Ala.App. 464—Edelman 
v. City of Gadsden, 77 So. 914, 16 
Ala.App. 381. 

Ariz.—Taylor v. State, 277 P. 978, 35 
Ariz. 317. 

Ark.—Compton v. State, 41 S.W.2d 
759, 184 Ark. 1—Goodwin v. State, 
265 S.W. 1095, 161 Ark. 266—Moore 
v. State, 236 S.W. 846, 151 Ark. 
515—Brown v. State, 203 S.W. 1031, 
134 Ark. 597. 

Cal.—People v. Beggs, 172 P. 152, 

178 C. 79. 

People v. Faust, 31 P.2d 213, 137 
C.A. 549—People v. Patterson, 221 
P. 394, 64 C.A. 223—People v. 

Peck, 185 P. 881, 43 C.A. 638. 

Colo.—Moya v. People, 244 P. 69, 79 
Colo. 104. 

Ga.—Spradlin v. State, 82 S.E.2d 238, 
90 Ga.App. 97—Lunceford v. City 
of Washington, 88 S.E. 212, 17 Ga. 
App. 730. 

Ill.— People v. Tunstall, 161 N.E.2d 
300, 17 I11.2d 160—People v. Smuk, 
146 N.E.2d 32, 12 X11.2d 360—Peo¬ 
ple v. Kalpak, 140 N.E.2d 726, 10 
HI.2d 411—People v. Willson, 81 
N.E.2d 485, 401 Ill. 68—People v. 
Kwilosz, 14 N.E.2d 475, 368 Ill. 461 
—People v. Rendas, 9 N.E.2d 237, 
366 Ill. 385—People v. Kowalski, 

179 N.E. 864, 347 Ill. 282—People 
v. Colegrove, 174 N.E. 536, 342 Ill. 
430—People v. Mooney, 162 N.E. 
148, 330 Ill. 565—People v. Wil¬ 
liams, 147 N.E. 443, 316 Ill. 575. 


People v. Griffin, 52 N.E.2d 312, 
321 Ill.App. 159—People v. McCol¬ 
lum, 19 N.E.2d 227, 298 Ill.App. 
630—People v. Knaze, 17 N.E.2d 
540, 297 Ill.App. 256. 

Ind.—Hogan v. State, 132 N.E.2d 908, 
235 Ind. 271—Parrett v. State, 159 
N.E. 755, 200 Ind. 7—Dillon v. 
State, 142 N.E. 643, 194 Ind. 600— 
Myers v. State, 137 N.E. 547, 192 
Ind. 592, 24 A.L.R. 1196—Denny v. 
State, 129 N.E. 308, 190 Ind. 76. 
Iowa.—State v. Childers, 212 N.W. 
63, 202 Iowa 1377. 

Kan.—Corpus Juris Secundum quot¬ 
ed in State v. Fouts, 221 P.2d 841, 
848, 169 Kan. 686. 

Ky.—Buchanan v. Commonwealth, 
200 S.W.2d 459, 304 Ky. 225—Mar¬ 
cum v. Commonwealth, 140 S.W.2d 
387, 282 Ky. 799—Webster v. Com¬ 
monwealth, 43 S.W.2d 992, 241 Ky. 
362—Turk v. Commonwealth, 38 S. 
W.2d 937, 237 Ky. 55—Martin v. 
Commonwealth, 275 S.W. 689, 210 
Ky. 217—Bruce v. Commonwealth, 
232 S.W. 63, 191 Ky. 846—Bennett 
v. Commonwealth, 194 S.W. 797, 
175 Ky. 540. 

La.—State v. Dore, 79 So.2d 309, 227 
La. 282—State v. Campbell, 148 So. 
708, 177 La. 559—State v. Pilcher, 
104 So. 717, 158 La. 791—State v. 
Smith, 89 So. 866, 149 La. 617. 

Mass.—Commonwealth v. Levine, 181 
N.E. 851, 280 Mass. 83. 

Miss.—Simmons v. State, 40 So.2d 
289, 206 Miss. 535. 

Mo.—State v. Bell, 223 S.W.2d 469, 
359 Mo. 785—State v. Stevens, 29 
S.W.2d 113, 325 Mo. 434—State v. 
Burns, 213 S.W. 114, 278 Mo. 441 
—State v. Fitzgerald, 201 S.W. 86. 
Mont.—State v. Lund, 18 P.2d 603, 93 
Mont. 169—State v. Hopkins, 219 P. 
1106, 68 Mont. 504. 

N.J.—State v. Then, 190 A. 495, 118 
N.J.Law 31, affirmed 196 A. 740, 
119 N.J.Law 429, and State v. San- 
gar, 197 A. 5, 119 N.J.Law 429- 
State v. Zamofsky, Sup., 105 A. 71. 
N.M.—State v. Lord, 84 P.2d 80, 42 
N.M. 638. 

N.Y.—People v. Peller, 52 N.E.2d 
939, 291 N.Y. 438. 

People v. Gleason, 136 N.Y.S.2d 
220, 285 App.Div. 278. 

Ohio.—State v. Thomasson, App., 97 
N.E.2d 42—State v. Nevius, 66 N. 
E.2d 243, 77 Ohio App. 161, af¬ 
firmed in part, reversed in part on 
other grounds 71 N.E.2d 258, 147 
Ohio St. 263, certiorari denied 67 
S.Ct. 1521, 831 U.S. 839, 91 L.Ed. 
1851. 

Garrison v. State, 4 Ohio N.P., 
N.S., 277. 

Okl.—Hood v. State, 157 F.2d 918, 80 
Okl.Cr. 175—Starks v. State, 93 P. 
2d 50, 67 Okl.Cr. 178—Yoder v. 
State, 90 P.2d 669, 66 Okl.Cr. 178— 
Thompson v. State, 268 P. 314, 40 
Okl.Cr. 251. 

Or.—State v. German, 90 P.2d 185, 
162 Or. 166—State v. Wakefield, 
228 P. 115, 111 Or. 615—State v. 

1107 


Holbrook, 188 P. 947, 98 Or. 43, re- 
hearing denied 192 P. 640, 98 Or. 
43, and second rehearing denied 
193 P. 434, 98 Or. 43. 

Pa.—Commonwealth v. Petrillo, 12“ 
A.2d 317, 338 Pa. 65. 

Commonwealth v. Evans, 154 A. 
2d 57, 190 Pa.Super. 179. 

S.C.—State v. Busbee, 136 S.E. 209, 
138 S.C. 206—State v. Hester, 134 
S.E. 885, 137 S.C. 145—State v. 
Bramlett, 103 S.E. 755, 114 S.C. 
389. 

Tex.—Lester v. State, 217 SW.2d 28, 
153 Tex.Cr. 71—Vaughn v. State, 

113 S.W.2d 895, 134 Tex.Cr. 97— 
Brandt v. State, 90 S.W.2d 263, 129 
Tex.Cr. 558—Dew v. State, 77 S.W. 
2d 1051, 127 Tex.Cr. 536—Teel v. 
State, 70 S.W.2d 716, 126 Tex.Cr. 
195—Williams v. State, 68 S.W.2d 
501, 125 Tex.Cr. 410—Oakley v. 
State, 68 S.W.2d 204, 125 Tex.Cr. 
258—Davis v. State, 55 S.W.2d 850, 
122 Tex.Cr. 395—Robinson v. State, 
31 S.W.2d 1073, 116 Tex.Cr. 367— 
Greever v. State, 24 S.W.2d 1093, 

114 Tex.Cr. 99—Logue v. State, 13 
S.W.2d 379, 111 Tex.Cr. 618—Clem¬ 
ents v. State, 294 S.W. 589, 106 
Tex.Cr. 628—Patella v. State, 294 
S.W. 571, 106 Tex.Cr. 652—Hennon 
v. State, 289 S.W. 39, 105 Tex.Cr. 
412—Elliott v. State, 284 S.W. 961, 
105 Tex.Cr. 8—Henry v. State, 272 
SW. 475. 100 Tex.Cr. 183—Arre¬ 
dondo v. State, 262 S.W. 498, 97 
Tex.Cr. 493—Ballard v. State, 255 
S.W. 1115, 96 Tex.Cr. 98—Camp¬ 
bell v. State, 224 SW. 899, 88 Tex. 
Cr. 24—Henry v. State, 221 S.W. 
1083, 87 Tex.Cr. 392—Wool v. 
State, 201 SW. 1002, 83 Tex.Cr. 
113—Timmins v. State, 199 S.W. 
1106, 82 Tex.Cr. 263—Huey v. 
State, 197 SW. 202, 81 Tex.Cr. 554 
—Lunsford v. State, 190 SW. 157, 
80 Tex.Cr. 413—Capshaw v. State, 
Cr., 186 SW. 209. 

Utah,—State v. Overson, 185 P. 364, 
55 Utah 230. 

Vt.—State v. Ceresa, 102 A. 1040, 92 
Vt. 190. 

Va.—Williams v. Commonwealth, 71 
S.E.2d 73, 193 Va. 764—Thompson 
v. City of Lynchburg, 156 S.E. 392, 
155 Va. 1122—Limbaugh v. Com¬ 
monwealth, 140 S.E. 133, 149 Va. 
383. 

Wash.—State v. Chemeres, 147 P.2d 
815, 20 Wash.2d 712, modified on 
other grounds 150 P.2d 1012, 20 
Wash.2d 712—State v. Orcutt, 212 
P. 1066, 123 Wash. 651. 

W.Va.—State v. Greer, 42 S.E.2d 719, 
130 W.Va. 159. 

Wis.—State ex rel. Dinneen v. Lar¬ 
son, 284 N.W. 21, 231 Wis. 207, re¬ 
hearing denied 286 N.W. 41, 231 
Wis. 207—State v. Barber, 179 N. 
W. 798, 172 Wis. 542. 

Wyo.—State v. Thomas, 264 P. 1017, 
38 Wyo. 72. 

16 C.J. p 641 note 30—31 C.J. p 385 
note 99—52 C.J. p 1061 note 51. 
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Such conversations and statements of third per- | sons,39 including statements as to what third persons 


Declarations of deceased relative or 
member of the family as admissi¬ 
ble to prove pedigree see supra § 
722 b. 

Admission by conduot of third par¬ 
ty is not competent evidence. 

Mass.—Commonwealth v. Chin Kee, 
186 N.E. 253, 283 Mass. 248. 

By police or investigative officer 
In prosecution for unlawful pos¬ 
session for sale of an alcoholic bev¬ 
erage, statement of deputy sheriff 
that he "was jumping the defendant 
up about bootlegging out there” was 
inadmissible. 

Tex.—Scott v. State, 137 S.W.2d 39, 
138 Tex.Cr. 484. , 

By spouse 

Extrajudicial statement made by 
one spouse as such against the oth¬ 
er is inadmissible. 

Va.—McMillan v. Commonwealth, 50 
S.E.2d 428, 188 Va. 429. 

Bystanders 

Ordinarily, declarations of by¬ 
standers are inadmissible. 

Ky.—Shell v. Commonwealth, 53 S. 
W.2d 954, 245 Ky. 535—Howard v. 
Commonwealth, 20 S.W.2d 721, 230 
Ky. 707—Howard v. Common¬ 

wealth, 12 S.W.2d 324, 227 Ky. 142 
—Hall v. Commonwealth, 289 S.W. 
1102, 217 Ky. 518. 

Expressions of opinion 
Ky.—Babey v. Commonwealth, 185 S. 
W. 81, 169 Ky. 735. 

Statement of state’s attorney 

Evidence whether the state's at¬ 
torney had made a statement that he 
would not have warrants issued, un¬ 
less the statements of prosecuting 
witness were corroborated, was not 
admissible, as he could change his 
mind if he concluded that he was 
wrong. 

Md.—Hill v. State, 122 A. 251, 143 
Md. 358. 

It is essential to admissibility of 
a confession, as well as to state¬ 
ments confessory in nature although 
not a complete admission of guilt, 
that they have been a declaration 
made by person accused of crime 
involved in proceeding. 

Ala.—Monk v. State, 64 So.2d 588, 
258 Ala. 603. 

39. U.S.—Shreve v. U. S., C.CA. 
Ariz., 103 F.2d 796, certiorari de¬ 
nied 60 S.Ct. 84, 308 U.S. 570, 84 
L.Ed. 479—Trefone v. U. S., C.CA. 
Colo., 67 F.2d 954—Warfield v. U. 
S., C.C.A.La., 36 F.2d 903—-Van 
Dam v. U. S., C.CA.Ohio, 23 F.2d 
235. 

Ala.—Kelley v. State, 145 So. 816, 
226 Ala. 80—Mays v. State, 120 So. 
163, 218 Ala. 656—Lockett v. State, 
117 So. 457, 218 Ala. 40—Ratliff v. 
State, 102 So. 621, 212 Ala. 410— 


Milligan v. State, 94 So. 169, 208 
Ala. 223 —Whitehead v. State, 90 
So. 351, 206 Ala. 288. 

Bonner v. State, 187 So. 643, 28 
Ala.App. 406, certiorari denied 187 
So. 645, 237 Ala. 446—Richardson 
v. State, 186 So. 574, 28 Ala.App. 
432, reversed on other grounds 186 
So. 580, 237 Ala. 11 —Stephenson v. 
State, 185 So. 910, 28 Ala.App. 418 
—Kiel v. State, 184 So. 208, 28 Ala. 
App. 308, certiorari denied 184 So. 
210, 236 Ala. 585 —Slayton v. State, 
173 So. 632, 27 Ala.App. 422, re¬ 
versed on other grounds 173 So. 
642, 234 Ala. 1, and 173 So. 645, 234 
Ala. 9—Brown v. State, 165 So. 405, 
27 Ala.App. 32—Presley v. State, 
158 So. 765, 26 Ala.App. 280—Mor¬ 
ris v. State, 142 So. 685, 25 Ala.App. 
175—Ferguson v. State, 137 So. 315, 
24 Ala.App. 491, certiorari denied 
137 So. 317, 223 Ala. 521—Brewer v. 
State, 121 So. 689, 23 Ala.App. 116— 
Graham v. State, 112 So. 93, 22 Ala. 
App. 48—Shirey v. State, 111 So. 
195, 21 Ala.App. 626—Freeman v. 
State, 111 So. 188, 21 Ala.App. 629 
—Willis v. State, 110 So. 593, 21 
Ala.App. 607—McMahan v. State, 
109 So. 553, 21 Ala.App. 522—Biggs 
v. State, 103 So. 706, 20 AlaApp. 
449, certiorari denied Ex parte 
Biggs, 103 So. 707, 212 Ala. 628— 
Watson v. State, 102 So. 492, 20 
Ala.App. 372, certiorari denied 102 
So. 494, 212 Ala. 330—Newman v. 
State, 101 So. 508, 20 Ala.App. 271 
—Davis v. State, 101 So. 171, 20 
Ala.App. 131—Campbell v. State, 
101 So. 84, 20 Ala.App. 118—Ap- 
lin v. State, 99 So. 734, 19 Ala.App. 
604—Blair v. State, 99 So. 314, 211 
Ala. 53—Hamlett v. State, 96 So. 
371, 19 AlaApp. 218—Campbell v. 
State, 90 So. 43, 18 AlaApp. 219— 
Harris v. State, 86 So. 144, 17 Ala. 
App. 542—Martin v. State, 81 So. 
851, 17 AlaApp. 73—Martin v. 

State, 78 So. 322, 16 AlaApp. 406— 
Coplon v. State, 75 So. 184, 16 Ala. 
App. 39—Rikard v. State, 73 So. 
992, 15 AlaApp. 497—Robinson v. 
State, 70 So. 960, 14 AlaApp. 25. 
Ariz.—State v. Smith, 155 P.2d 622, 
62 Ariz. 145—Turley v. State, 59 
P.2d 312, 48 Ariz. 61—Beasley v. 
State, 179 P. 647, 20 Ariz. 237. 

Ark.—Hanson v. State, 254 S.W. 691, 
160 Ark. 329—Coe v. State, 298 S. 
W. 356, 174 Ark. 1103—Hammond 
v. State, 293 S.W. 714, 173 Ark. 
674—Bluraensteil v. State, 230 S.W. 
262, 148 Ark. 421—Smedley v. 

State, 197 S.W. 275, 130 Ark. 149. 
Cal.—People v. White, 112 P.2d 60, 
44 C.A.2d 183—People v. Taylor, 
40 P.2d 895, 4 C.A.2d 220—People 
v. Bragdon, 283 P. 881, 103 C.A. 20 
—People v. Thomas, 197 P. 677, 51 
C.A. 731—People v. Wilson, 172 P. 
1116, 36 C.A. 589. 
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Colo.—Pomeroy v. People, 182 P.2d 
139, 116 Colo. 518—Dalton v. peo¬ 
ple, 189 P. 37, 68 Colo. 44. 

Conn.—State v. Schleifer, 130 A. 184, 
102 Conn. 708—State v. Ferrone*, 
113 A. 452, 96 Conn. 160. 

Fla.—Matthews v. State, 177 So. 321, 
130 Fla. 53—Findley v. State, 168 
So. 544, 124 Fla. 447—Halfrich v. 
State, 165 So. 285, 122 Fla. 375— 
Lovins v. State, 141 So. 881, 105 
Fla. 576. 

Ga.—Fuller v. State, 26 S.E.2d 281, 
196 Ga. 237—Wynes v. State, 185 
S.E. 711, 182 Ga. 434—Corley v. 
State, 156 S.E. 196, 171 Ga. 530- 
King v. State, 142 S.E. 160, 166 Ga. 

10—Morakes v. State, 123 S.E. 687, 
158 Ga. 114—Benton v. State, 122 
S.E. 775, 158 Ga. 41. 

Spradlin v. State, 82 S.E.2d 238, 
90 GaApp. 97—Thompson v. State, 
190 S.E. 80, 55 GaApp. 445—Jones 
v. State, 176 S.E. 896, 50 GaApp. 
97—Smith v. State, 110 S.E. 423, 
27 GaApp. 654—Polk v. State, 89 
S.E. 437, 18 GaApp. 324. 

Ill.—People v. Hammond, 191 N.E. 
327, 357 Ill. 182—People v. Wether- 
ington, 180 N.E. 843, 348 Ill. 310- 
People v. Sterling, 173 N.E. 139, 
341 III. 112—People v. Thompson, 
173 N.E. 135, 341 Ill. 18—People 
v. Anderson, 169 N.E. 243, 337 Ill. 
310—People v. Klotz, 165 N.E. 155, 
333 III. 583—People v. King, 114 
N.E. 601, 276 Ill. 138—People v. 
Ullrich, 132 N.E. 488, 299 Ill. 250. 

People v. Knaze, 17 N.E.2d 540, 
297 Ill.App. 256. 

Ind.—Hogan v. State, 132 N.E.2d 
908, 235 Ind. 271—Caveney v. State, 

4 N.E.2d 137, 210 Ind. 455—Hous¬ 
ton v. State, 180 N.E. 582, 203 Ind. 
409—Sams v. State, 145 N.E. 773, 
195 Ind. 497. 

Iowa.—State v. Papst, 266 N.W. 498, 
221 Iowa 770—State v. Russell, 204 
N.W. 271, 200 Iowa 335—State v. 
Wright, 182 N.W. 385, 192 Iowa 
239—State v. Cater, 169 N.W. 43, 
184 Iowa 667—State v. Peirce, 159 
N.W. 1050, 178 Iowa 417. 

Kan.—State v. Powell, 245 P. 128, 
120 Kan. 772, rehearing denied 
State v. Richardson, 250 P. 313, 121 
Kan. 722. 

Ky.—Riley v. Commonwealth, 106 S. 
W.2d 85, 269 Ky. 8—Edwards v. 
Commonwealth, 94 S.W.2d 25, 264 
Ky. 4—Hunt v. Commonwealth, 79 
SW.2d 357, 258 Ky. 18—Fugate v. 
Commonwealth, 72 SW.2d 47, 254 
Ky. 663—Hensley v. Common¬ 
wealth, 43 S.W.2d 996, 241 Ky. 367 
—Cole v. Commonwealth, 11 S.W. 
2d 921, 226 Ky. 732—Jack v. Com¬ 
monwealth, 1 S.W.2d 961, 222 Ky. 
546—Foure v. Commonwealth, 265 
S.W. 443, 205 Ky. 62—Yates v. 
Commonwealth, 265 S.W. 275, 204 
Ky. 552—Dunbar v. Common¬ 
wealth, 232 S.W. 655, 192 Ky. 263 
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La.—State v. Gunter, 23 So.2d 305, 
208 La. 694—State v. Foster, 1X4 
So. 696, 164 La. 813—State v. Wil¬ 
liams, 109 So. 515, 161 La. 851- 
State v. Brown, 109 So. 394, 161 La. 
704—State v. Rice, 106 So. 317, 159 
La. 820. 

Me.—State v. Davis, 122 A. 868, 123 
Me. 317. 

Md.—Neusbaum v. State, 143 A. 872, 
156 Md. 149.0 

Mass.—Commonwealth v. Rivers, 29 
N.E.2d 683, 307 Mass. 225—Com¬ 
monwealth v. Chin Kee, 186 N.E. 
253, 283 Mass. 248—Commonwealth 
v. Klosek, 160 N.E. 252, 262 Mass. 
416. 

Mich.—People v. Thomas, 102 N.W.2d 
475, 359 Mich. 261—People v. Hant- 
tula, 37 N.W.2d 552, 324 Mich. 560. 
Miss.—Moore v. State, 175 So. 183, 
179 Miss. 268—Smith v. State, 118 
So. 710, 152 Miss. 114—Walker v. 
State, 100 So. 9, 135 Miss. 422. 
Mo.—State v. Dalton, 23 S.W.2d 1— 
State v. Higgins, 12 S.W.2d 61, 321 
Mo. 570—State v. Powell, 217 S.W. 
35. 

N.M.—State v. Waggoner, 165 P.2d 
122, 49 N.M. 399. 

N.Y.—People v. Gleason, 136 N.Y.S. 
2d 220, 285 App.Div. 278—People 
v. Adelstein, 203 N.Y.S. 376, 208 
App.Div. 791—People v. Schwartz, 
163 N.Y.S. 821, 177 App.Div. 4. 
N.C.—State v. Sentelle, 193 S.E. 405, 
212 N.C. 386—State v. Kluttz, 175 
S.E. 81, 206 N.C. 726—State v. 

Setzer, 153 S.E. 118, 198 N.C. 663- 
State v. Simmons, 152 S.E. 774, 198 
N.C. 599—State v. Martin, 92 S.E. 
597, 173 N.C. 808. 

Ohio.—Lambert v. State, 136 N.E. 

921, 105 Ohio St. 219. 

Okl.—Phillips v. State, Cr., 330 P.2d 
209—Rousek v. State, 228 P.2d 668, 
93 Okl.Cr. 366—Weaver v. State, 
121 P.2d 1016, 73 Okl.Cr. 416—Hull 
v. State, 65 P.2d 423, 61 Okl.Cr. 12 
—Davis v. State, 19 P.2d 384, 54 
Okl.Cr. 285—Seigler v. State, 15 P. 
2d 1048, 54 Okl.Cr. 141—Robbins v. 
State, 264 P. 841, 39 Okl.Cr. 289— 
Patton v. State, 232 P, 454, 29 Okl. 
Cr. 66—Ward v. State, 188 P. 894, 
17 Okl.Cr. 713. 

Or.—State v. Dobson, 241 P. 383, 116 
Or. 459. 

Pa.—Commonwealth v. Peronace, 195 
A. 57, 328 Pa. 86. 

Philippine.—U. S. v. Dayutal, 4 Phil¬ 
ippine 93. 

S.C.—State v. Collins, 199 S.E. 303, 
188 S.C. 338—State v. Green, 114 S. 
E. 317, 121 S.C. 230. 

Tenn.—Mays v. State, 238 S.W. 1096, 
145 Tenn. 118. 

Tex.—Woods v. State, 115 S.W.2d 
682, 134 Tex.Cr. 416—Grafft v. 
State, 113 S.W.2d 546, 134 Tex.Cr. 
30—Davidson v. State, 97 S.W.2d 
698, 131 Tex.Cr. 215—Locke v. 
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State, 88 S.W.2d 110, 129 Tex.Cr. 
432—Ryan v. State, 82 S.W.2d 668, 
128 Tex.Cr. 482—Davis v. State, 
81 S.W.2d 73, 128 Tex.Cr. 226— 
Lehmann v. State, 71 S.W.2d 513, 
126 Tex.Cr. 212—Davis v. State, 66 
S.W.2d 339, 125 Tex.Cr. 131—Rich¬ 
ardson v. State, 61 S.W.2d 514, 124 
Tex.Cr. 268—Scoggin v. State, 57 
S.W.2d 847, 123 Tex.Cr. 90—Chil¬ 
dress v. State, 47 S.W.2d 842, 120 
Tex.Cr. Ill—Graham v. State, 46 
S.W.2d 709, 119 Tex.Cr. 14—Bas¬ 
sett v. State, Cr., 20 S.W.2d 766— 
Frietag v. State, Cr., 20 S.W.2d 761 
—Scott v. State, 20 S.W.2d 426, 
113 Tex.Cr. 265, followed in Webb 
v. State, 20 S.W.2d 430, and Gerth 
v. State, 20 S.W.2d 430—Beard v. 
State, 10 S.W.2d 112, 110 Tex.Cr. 
413—Reed v. State, 9 S.W.2d 739, 
110 Tex.Cr. 575—Evans v. State, 6 
S.W.2d 758, 109 Tex.Cr. 621—Ed¬ 
mondson v. State, 6 S.W.2d 119, 109 
Tex.Cr. 518—Howell v. State, 2 S. 
W.2d 861, 109 Tex.Cr. 42—Parks v. 
State, 2 S.W.2d 245, 108 Tex.Cr. 
576—Roseborough v. State, 1 S.W. 
2d 630, 108 Tex.Cr. 494—Story v. 
State, 296 S.W. 296, 107 Tex.Cr. 
266—Patella v. State, 294 S.W. 571, 
106 Tex.Cr. 652—Davis v. State, 
293 S.W. 1117, 106 Tex.Cr. 503— 

Scott v. State, 292 S.W. 891, 106 

Tex.Cr. 376—Barrington v. State, 
291 S.W. 557, 106 Tex.Cr. 193— 

Vickers v. State, 288 S.W. 191, 
105 Tex.Cr. 235—Tarver v. State, 
281 S.W. 853, 103 Tex.Cr. 611— 

Howard v. State, 280 S.W. 58 6, 103 
Tex.Cr. 205—Beckham v. State, 276 
S.W. 240, 101 Tex.Cr. 487—Box- 
ley v. State, 273 S.W. 589, 100 Tex. 
Cr. 334—Musick v. State, 272 S.W. 
170, 100 Tex.Cr. 590—McAbee v. 
State, 271 S.W. 908, 100 Tex.Cr. 
79—Bullock v. State, 270 S.W. 1018, 
99 Tex.Cr. 543—Melton v. State, 
267 S.W. 979, 99 Tex.Cr. 43—Long 
v. State, 263 S.W. 1058, 98 Tex.Cr. 
85—Johnson v. State, 263 S.W. 301, 
98 Tex.Cr. 109—Nichols v. State, 
260 S.W. 1050, 97 Tex.Cr. 174— 
Wooten v. State, 256 S.W. 287, 96 
Tex.Cr. 129—Burge v. State, 255 S. 
W. 754, 96 Tex.Cr. 32—Combs v. 
State, 255 S.W. 623, 95 Tex.Cr. 615 
—Brent v. State, 252 S.W. 500, 95 
Tex.Cr. 14—Wilson v. State, 248 
S.W. 687, 93 Tex.Cr. 569—Dirden 
v. State, 247 S.W. 870, 93 Tex.Cr. 
324—Woolly v. State, 247 S.W. 865, 
93 Tex.Cr. 384—Burkhalter v. 
State, 247 S.W. 539, 93 Tex.Cr. 504 
—Dossett v. State, 245 S.W. 439, 93 
Tex.Cr. 41—Hurst v. State, 235 S. 
W. 902, 90 Tex.Cr. 446—Hasley v. 
State, 222 S.W. 579, 87 Tex.Cr. 444 
—Taylor v. State, 221 S.W. 611, 87 
Tex.Cr. 330—Parker v. State, 216 
S.W. 178, 86 Tex.Cr. 222—Hill v. 
State, 215 S.W. 309, 85 Tex.Cr. 
645—Gilbert v. State, 215 S.W. 106, 
85 Tex.Cr. 597—Anderson v. State. 
202 S.W. 944, 83 Tex.Cr. 261, L.R.A. 
1918E, 658—Burkhardt v. State, 202 
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S.W. 513, 83 Tex.Cr. 228—Reed v. 
State, 200 S.W. 843, 82 Tex.Cr. 
657—Dover v. State, 197 S.W. 192, 
81 Tex.Cr. 545—Shepperd v. State, 
196 S.W. 541, 81 Tex.Cr. 522- 

Woods v. State, 195 S.W. 858, 81 
Tex.Cr. 403—Speers v. State, 190 S. 
W. 164, 80 Tex.Cr. 421—Burkhalter 
v. State, 184 S.W. 221, 79 Tex.Cr. 
336. 

Vt.—State v. Storrs, 163 A. 560, 105 
Vt. 180. 

Va.—Nelson v. Commonwealth, 150 S. 
E. 407, 153 Va. 909—Cottrell v. 
Commonwealth, 113 S.E. 728, 134 
Va. 554—Mohler v. Commonwealth, 
111 S.E. 454, 132 Va. 713. 

Wash.—State v. Bravin, 207 P. 949, 
120 Wash. 545. 

Wis.—State v. Herman, 262 N.W. 
718, 219 Wis. 267. 

Wyo.—State v. McComb, 239 P. 526, 
33 Wyo. 346, 41 A.L.R, 717. 

16 C.J. p 642 note 31. 

Hearsay as to victim's statements 
An officer’s testimony as to a gold 
piece taken from the victims of a 
robbery, it appearing that he received 
his information from persons to 
whom victims had made such state¬ 
ment, was hearsay and inadmissible. 
Tex.—Caskey v. State, 254 S.W. 996, 
95 Tex.Cr. 379. 

Xnoarceration. of witness affords 
no excuse for his nonproduction in 
a criminal prosecution, to prove a 
statement made to him by accused, 
instead of proving it by his hearsay 
statements. 

Me.—State v. Davis, 122 A. 868, 123 
Me. 317. 

Particular evidence held hearsay 

(1) Evidence of telephone message 
from an unidentified person. 

Tex.—Bloss v. State, 75 SW.2d 694, 

127 Tex.Cr. 216. 

Wash.—State v. Benson, 257 P. 236, 
144 Wash. 170. 

(2) Testimony of police officer that 
he was called over radio and told 
that two men were stripping a car. 
Tex.—Barber v. State, 78 S.W.2d 183, 

127 Tex.Cr. 532. 

(3) Advice given accused by jus¬ 
tice of peace prior to commission of 
offense. 

Ala.—Sampson v. State, 100 So. 305, 
19 Ala.App. 671. 

(4) Testimony given before grand 
jury, where such testimony is in¬ 
troduced as original evidence. 

N.Y.—People v. Hickey, 139 N.E. 235, 

235 N.Y. 188. 

Tex.—Heffnarn v. State, 266 S.W. 507, 
98 Tex.Cr. 553. 

(5) Testimony that accused's hus¬ 
band had admitted criminal intimacy 
with deceased to witness. 

Tex.—Curlee v. State, 282 S.W. 580. 
104 Tex.Cr. 15. 
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said another said, 39 * 5 not made in the presence or 
hearing of accused, are excluded as hearsay, and 
sometimes as being immaterial, 40 incompetent, 40 * 5 
or irrelevant, 40 * 10 or as not being explanatory of any 
act admissible in evidence. 41 They are not binding 
on, or admissible against, accused unless he express¬ 
ly consented to be bound by them; 41 * 5 and the fact 
that they were reported back or communicated to 
him does not make them admissible, where he did not 
authorize them and they did not relate to any ar¬ 
rangement to commit the crime with which he is 
charged. 41 * 10 Such statements or declarations may 
not be introduced in evidence under the guise of 
refreshing the memory of the witness. 41 * 15 

Declarations or statements of third persons, how¬ 
ever, even though not made in the presence of ac¬ 
cused, may be admissible in evidence, where they 
constitute independent relevant facts in the case and 
are not offered as evidence of the truth of any fact 


contained in them, 42 where they are so closely con¬ 
nected with the events leading up to the crime 
charged as to have probative value bearing on the 
motive, opportunity, or conduct of accused, 42 - 5 or 
where they are offered to evidence the state of mind, 
knowledge, or belief of accused, 42 * 10 or to show why 
a person did certain acts, 42 * 15 or to impeach or con¬ 
tradict the person quoted, after proper predicate 
has been laid for that purpose. 42 * 20 

Where an issue in the case is whether a person 
acted in good faith and with reasonable cause, in¬ 
formation on which he acted consisting of declara¬ 
tions made by third persons is competent evidence, 
regardless of whether such declarations were in fact 
true or false, 42 * 25 and where a declaration of a 
third person is a part of a transaction, which is the 
fact in dispute or evidence of that fact, such declara¬ 
tion is evidence as part of the transaction. 42 - 30 
In a prosecution for receiving stolen property, the 


39.5 Ala.—Crenshaw v. State, 87 So. 
328, 205 Ala. 256. 

Ariz.—Keefe v. State, 72 P.2d 425, 
50 Ariz. 293. 

Pa.—Commonwealth v. Williams, 156 
A. 86, 304 Pa. 299. 

Tex.—Arkhammer v. State, 296 S. 
W. 301, 107 Tex.Cr. 191. 

40. Ala.—Riley v. State, 96 So. 599, 
209 Ala. 605. 

Moore v. State, 88 So. 25, 17 Ala. 
App. 625. 

La.—State v. Gunter, 23 So.2d 305, 
208 La. 694. 

16 C.J. p 642 note 32. 

40.5 Miss.—Simmons v. State, 40 So. 
2d 289, 206 Miss. 535. 

Where no oharg*e of conspiracy or 
aiding and abetting Is made 
Ky.—Marcum v. Commonwealth, 140 
S.W.2d 387, 282 Ky. 799. 

40.10 La.—State v. Gunter, 23 So.2d 
305, 208 La. 694. 

Pa.—Commonwealth v. Petrillo, 12 A. 
2d 317, 338 Pa. 65. 

41. Ind.—Davidson v. State, 34 N.E. 
972, 135 Ind. 254. 

41.5 Ariz.—State v. Smith, 155 P. 
2d 622, 62 Ariz. 145. 

41.10 N.Y.—People v. Gleason, 136 
N.Y.S.2d 220, 285 App.Div. 278. 

41.15 Mich.—People v. Thomas, 102 
N.W.2d 475, 359 Mich. 251. 

42 . U.S.—U. S. v. De Vasto, C.C.A. 
N.Y., 52 F.2d 26, 78 A.L.R. 336, 
certiorari denied Devasto v. U. S., 
52 S.Ct. 138, 284 U.S. 678, 76 L.Ed. 
573—Terry v. U. S., C.C.A.Va., 51 
F.2d 49. 

Ark.—Compton v. State, 41 S.W.2d 
759, 184 Ark. 1. 

18 C.J. p 1264 note 23—52 C.J. p 
1062 note 53. 

Evidence offered for mere purpose 
of proving fact that statement was 
made see supra § 718. 


Particular statements held admis -1 
Bible ! 

(1) Generally. 

U.S.—Fisk v. U. S., C.C.A.Tenn., 279 
F. 12—Buchanan v. U. S., Colo., 
233 F. 257, 147 C.C.A. 263. 

Conn.—State v. Manganella, 155 A. 
74, 113 Conn. 209. 

Ill.—People v. Ruben, 7 N.E.2d 744, 
366 Ill. 29. 

La.—State v. Natalie, 135 So. 34, 172 
La. 709—State v. Scarbrough, 119 
So. 523, 167 La. 484—State v. Coll, 
83 So. 844, 146 La. 597. 

N.J.—State v. Ronnie, 125 A.2d 163, 
41 N.J.Super. 339. 

N.M.—State v. Alston, 212 P. 1031, 
28 N.M. 379. 

N.Y.—People v. Claffy, 160 N.Y.S. 

760, 95 Misc. 400, 34 N.Y.Cr. 447. 
Pa.—Commonwealth v. Russo, 111 A. 

2d 359, 177 Pa.Super. 470. 

S.C.—State v. Holley, 134 S.E. 213, 
136 S.C. 68. 

Tex.—Norton v. State, 88 S.W.2d 
1045, 129 Tex.Cr. 503—Padillo v. 
State, 86 S.W.2d 772, 129 Tex.Cr. 
265—Long v. State, 262 S.W. 481, 
97 Tex.Cr. 516. 

(2) Conversations and representa¬ 
tions of salesmen of persons prose¬ 
cuted for mail fraud and scheme to 
defraud. 

U.S.—Schaefer v. U. S., C.A.Mo., 265 
F.2d 750, certiorari denied 80 S.Ct. 
97, 361 U.S. 844, 4 L.Ed.2d 82— 
Harris v. U. S., C.A.Cal., 261 F.2d 
792, certiorari denied 78 S.Ct. 1446, 
360 U.S. 933, 3 L.Ed.2d 1546, re¬ 
hearing denied 80 S.Ct. 117, 361 U. 
S. 871, 4 L.Ed.2d 111. 

(3) Statements showing bodily or 
mental feelings. 

N.C.—State v. Draughon, 65 S.E. 913, 
i 151 N.C. 667. 


(4) Statements in conversation 
which explain witness’ presence at a 
certain place. 

U.S.— 1 Terry v. U. S., C.C.A.Va., 51 F. 
2d 49. 

(5) Declarations of eyewitnesses 
to the killing as to accused’s guilty 
connection therewith, where shortly 
after such statements were made 
witnesses were murdered, since such 
evidence tended to prove motive, in 
support of the contention that ac¬ 
cused killed the witnesses to sup¬ 
press their testimony. 

Tex.—Sapp v. State, 223 S.W. 459, 
87 Tex.Cr. 606. 

(6) In prosecution for subornation 
of perjury, testimony of juvenile 
judge before whom person suborned 
admitted the commission of the 
crime which she later denied. 

Wash.—State v. Bixby, 177 P.2d 689, 

27 Wash.2d 144. 

42.5 Ga.—Spradlin v. State, 82 S.E. 
2d 238, 90 Ga.App. 97. 

42.10 Wash.—State v. Bixby, 177 P. 
2d 689, 27 Wash.2d 144. 

42.15 Cal.—People v. Spivak, 334 P. 
2d 44, 166 C.A.2d 796, certiorari de¬ 
nied and appeal dismissed Spivak 
v. California, 80 S.Ct. 96, 361 U.S. 
13, 4 L.Ed.2d 52. 

42.20 Miss.—Simmons v. State, 49 
So.2d 289, 206 Miss. 535. 

Ohio.—State v. Thomasson, App., 97 
N.E.2d 42. 

42.25 U.S.—'U. S. v. Anthony, D.C. 
Pa., 145 F.Supp. 323. 

42.30 Cal.—People v. Pugh, 289 P.2d 
826, 137 C.A.2d 226, appeal dismiss¬ 
ed 77 S.Ct. 141, 352 U.S. 885, 1 L. 
Ed.2d 83. 


mo 
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confession of a third person that he stole the prop¬ 
erty involved, not made in the presence or hearing of 
accused, is admissible to establish the essential ele¬ 
ment that the property was stolen, but not as orig¬ 
inal evidence against accused. 42 - 35 A person’s 
mental state of fear is provable by his declara¬ 
tions. 42 - 40 Testimony by an officer that other per¬ 
sons involved in the crime with which accused is 
charged told him about the matter is not inadmissible 
on the ground that the statements were not volun¬ 
tary, where the statements were not offered in evi¬ 
dence and their content was not disclosed. 42 - 45 It 
has been stated that in a prosecution for a sexual 
offense against a minor child, the absence of ac¬ 
cused at the time a statement was made by the 
mother of the injured ch^d had no bearing on its ad¬ 
missibility, if an objection to its admissibility had 


been made. 42 - 50 

Relevant acts . The rule of exclusion does not ap¬ 
ply to evidence, not of conversations, but of relevant 
acts. 43 

In presence of accused . Statements made by third 
persons in the presence of accused are hearsay 43 * 5 
and not necessarily admissible. 44 In some juris¬ 
dictions it has been held that the mere fact that 
extrajudicial statements of a third person were made 
in the presence of accused, without any further 
showing, does not render them admissible. 44 * 5 Other 
authority, however, has broadly indicated that state¬ 
ments made in the presence of accused 45 and his 
conduct in relation thereto 45,5 are admissible, and 
various statements and conversations in accused s 
presence have been held to be admissible, 46 partic- 


42.35 Tex.—Pollan v. State, 247 S.W. 

2d 889, 157 Tex.Cr. 178. 

42.40 Cal.—People v. Feasby, App., 

3 Cal.Rptr. 230. 

42.45 Miss.—Merrell v. State, 39 So. 

2d 306. 

42.50 N.M.—State v. Trujillo, 291 P. 

2d 315, 60 N.M. 277. 

Failure to object to admission of ev¬ 
idence as making- such evidence 
admissible for what it is worth 
see infra § 1078. 

43. Ky.—Baum v. Danville, 160 S. 

W. 255, 155 Ky. 690. 

Taking- oar to station. 

In prosecution for burglary, sher¬ 
iff's testimony he took accused’s car 
to police station was admissible, al¬ 
though accused was not present, 
where motor meter and other stolen 
property was on his car. 

Tex.—Owings v. State, 17 S.W.2d 462, 
112 Tex.Cr. 504. 

43.5 Cal.—People v. McKnight, 196 
P.2d 104, 87 C.A.2d 89—People v. 

White, 112 P.2d 60, 44 C.A.2d 183. 
Minn.—State v. Gulbrandsen, 57 N. 
W.2d 419, 238 Minn. 508. 

44 , ind.—Denny v. State, 129 N.E. 
308, 190 Ind. 76. 

Ky._Combs v. Commonwealth, 117 

S.W.2d 1000, 273 Ky. 787. 

S.C._State v. Evans, 25 S.E.2d 492, 

" 202 S.C. 463, certiorari denied 
Evans v. State of South Carolina, 
64 S.Ct. 54, 320 U.S. 750, 88 L.Ed. 
446. 

16 C.J. P 642 note 35. 

Admissibility of statements accusing 
or incriminating accused, made in 
his presence, where denied by ac¬ 
cused and where assented to or ad¬ 
mitted by accused in whole or in 
part see supra § 734(2). 
irrelevant statement properly ex¬ 
cluded 

Ala.—Wright v. State, 72 So. 564, 
15 Ala.App. 91. 


44.5 Minn.—State v. Gulbrandsen, 

57 N.W.2d 419, 238 Minn. 508. 

45. Ariz.—Kinsey v. State, 65 P.2d 
1141, 49 Ariz. 201. 

Cal.—People v. Mandell, 202 P.2d 348, 

90 C.A.2d 93—People v. Young, 160 
P.2d 132, 70 C.A.2d 28. 

Idaho.—State v. Campbell, 219 P.2d | 
956, 70 Idaho 408. 

Pa.—Commonwealth v. Hamilton, 24 
A.2d 656, 148 Pa.Super. 169. 

Commonwealth v. Markwich, 
Quar.Sess., 26 Leh.L.J. 153, affirmed 
113 A.2d 323, 178 Pa.Super. 169. 
S.C.-^State v. Green, 114 S.E. 317, 
121 S.C. 230. 

When in presenoe of accused 

Statement made by third person 
while standing in hallway of jail 
and separated from accused by two 
steel-barred doors covered with mesh 
screens was made in his presence. 
La.—State v. Dooley, 23 So.2d 46, 
208 La. 203. 

45.5 Cal.—People v. Young, 160 P.2d 
132, 70 C.A.2d 28. 

46. Ala.—Butts v. State, 130 So. 676, 
24 Ala.App. 85, certiorari denied 
130 So. 677, 222 Ala. 49—Franklin 
v. State, 92 So. 526, 18 Ala.App. 
374. 

Ariz.—Roman v. State, 201 P. 551, 23 
Ariz. 67. 

Cal.—People v. Huerta, 306 P.2d 505, 
148 C.A.2d 272—People v. Cupp, 246 
P. 1085, 77 C.A. 472. ! 

D.C.—George v. U. S., 125 F.2d 659, 
75 TJ.S.App.D.C. 197. 

Ga.—Kryder v. State, 194 S.E. 890, 
57 Ga.App. 200—Wallace v. State, 
107 S.E. 275, 26 Ga.App. 621, 
Idaho.— State v. Campbell, 219 P.2d 
956, 70 Idaho 408. 

Ul t _people v. Matheson, 26 N.E.2d 

465, 373 Ill. 374—People v. Rooney, 
190 N.E. 85, 355 Ill. 613. 
l0 wa.—State v. Slycord, 232 N.W. 
636, 210 Iowa 1209—State v. Deb- 
ner, 209 N.W. 404, 202 Iowa 150. 
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Md.—Curreri v. State, 85 A.2d 454, 

199 Md. 54. 

Pa.—Commonwealth v. Touri, 144 A. 
761, 295 Pa. 50. 

Commonwealth v. Nestor, 132 A. 

2d 369, 183 Pa.Super. 350. 

Commonwealth v. Bova, O. & T., 

14 Law.L.J. 128, affirmed 119 A. 

2d 866, 180 Pa.Super. 359. 

Tex.—Jones v. State, 243 S.W.2d 848, 
156 Tex.Cr. 475—Williams v. State, 
194 S.W.2d 771, 149 Tex.Cr. 381— 
McDaniel v. State, 42 S.W.2d 435, 
119 Tex.Cr. 442—Coleman v. State, 

11 S.W.2U 794, 111 Tex.Cr. 154— 
Goforth v. State, 273 S.W. 845, 
100 Tex.Cr. 442—Baker v. State, 
187 S.W. 949, 79 Tex.Cr. 510. 

|Wash.—State v. Dillon, 284 P. 1016, 
155 Wash. 486—State v. Gaines, 258 
P. 608, 144 Wash. 446, rule or¬ 
dered to show cause why certiorari 
should not be denied Gaines v. 
State of Washington, 48 S.Ct. 339, 
276 U.S. 607, 72 L.Ed. 728, error 
dismissed and certiorari denied 48 
S.Ct. 468, 277 U.S. 81, 72 L.Ed. 
793. 

52 C.J. P 1061 note 50. 

By bystander 

Tex.—Allala v. State, 250 S.W.2d 207, 
157 Tex.Cr. 458. 

Constructive presence 

A record of a telephone conversa¬ 
tion, made by the telephone opera¬ 
tor, alleged to have been had by ac¬ 
cused, was held to have been made in 
his constructive presence and admis¬ 
sible. 

Fi a .—Royal v. State, 170 So. 450, 127 
Fla. 320. 

By wife 

(1) Statements by wife of accused 
in presence of accused and others, 
not being privileged, were admissible. 
Mo.—state v. Peters, 242 S.W. 894. 

(2) Written statement signed by 
wife of accused and then read and 
signed by accused as true, and recit- 
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ularly when material as bearing on his conduct, 47 
as, for instance, where it appears that he acted there¬ 
on. 48 Such statements, where voluntarily made, 
are not rendered inadmissible by the fact that some 
of the officers who took part in the investigation 
of the crime caused the declarant to make other 
statements during the investigation, which were 
false. 48 * 5 In a prosecution against two or more 
defendants, statements of a third person made in 
the presence of only one of them are not admissible 
against a defendant who was not present when they 
were made. 48 * 10 

At any rate, aside from admissions arising from 
silence when accused of the crime or a criminating 
act, already discussed in § 734 (1), when statements 
are made in the presence or hearing of accused under 


circumstances from which his acquiescence in their 
truth may be fairly inferred, although not ex¬ 
pressed, they are admissible in evidence ; 49 and the 
general rule has been laid down that accusatory 
statements by third persons are admissible, if made 
in the presence of accused, when he had opportunity 
or was reasonably called on to deny them, unless the 
circumstances were such that he was not free to con¬ 
tradict or counteract them, because of fear, duress 
or other restraining reasons. 49 * 5 Also, where a 
definite statement of a relevant matter of fact is 
made in the presence or hearing of accused, so that 
he understands it, and if the statement is of such 
a character as to call for a reply, the statement, in 
connection with a total or partial failure to reply, 
is admissible as tending to show a concession of the 
truth of the facts stated. 50 Some courts hold hear¬ 


ing that it was made of own free 
will was properly* admitted as vol¬ 
untary* statement. 

Iowa.—State v. Boston, 11 N.W.2d 
407, 233 Iowa 1249. 

47. Cal.—People v. Baker, 259 P.2d 

737, 119 C.A.2d 426—People v. 

Clark, 233 P. 980, 70 C.A. 531. 

"A remark heard by* a party and 
which is an occurrence closely con¬ 
nected with and perhaps affecting 
conduct, the nature of which is in is¬ 
sue, may be put in evidence as a part 
of the matter under investigation." 
Mass.—Commonwealth v. Simpson, 
13 N.E.2d 939, 942, 300 Mass. 45, 
certiorari denied Simpson v. Com¬ 
monwealth of Massachusetts, 58 S. 
Ct. 950, 304 U.S. 565, 82 L.Ed. 1531. 
Evidence held admissible, particu¬ 
larly in view of other evidence as to 
accused’s conduct before and after 
the time in question. 

Cal.—People v. Annunzio, 7 P.2d 739, 
120 C.A. 89. 

Knowledge of origin of stolen goods 
Statements made by the thief in 
presence of accused in a prosecution 
for receiving stolen goods, tending 
to show knowledge by accused that 
the goods which he had bought had 
been stolen, were admissible. 

Pa.—Commonwealth v. Sendrow, 181 
A. 450, 119 Pa.Super. 603. 
Statements explaining and charac¬ 
terizing the situation at the time of 
the offense, when made in accused’s 
presence, were held admissible. 

Minn.—State v. Graham, 222 N.W. 
909, 176 Minn. 164. 

48. Cal.—People v. Ferrara, 159 P, 
621, 31 C.A. 1. 

48.5 Kan.—Pyle v. Amrine, 156 P. 
2d 509, 159 Kan. 458, certiorari de¬ 
nied 66 S.Ct. 45, 326 U.S. 749, 90 
L.Ed. 448, rehearing denied 66 S.Ct. 
165, 326 U.S. 809, 90 L.Ed. 493. 

48.10 Cal.—People v. White, 112 P. 
2d 60, 44 C.A.2d 183. 


49. U.S.—Bishop v. U. S„ Tenn., 259 
F. 195, 170 C.C.A. 263. 

Ala.—Lancaster v. State, 106 So. 617, 
214 Ala. 2, certiorari denied 106 So. 
618, 214 Ala. 76. 

Cal.—People v. Baker, 259 P.2d 737, 
119 C.A.2d 426—People v. Cacioppo, 
93 P.2d 194, 34 C.A.2d 108—People 
v. Majors, 190 P. 636, 47 C.A. 374. 
Colo.—Agnes v. People, 93 P.2d 891, 
104 Colo. 527. 

Ga.—Ball v. State, 171 S.E. 726, 47 
Ga.App. 804. 

Ky.—Morehead v. Commonwealth, 
240 S.W. 93, 194 Ky. 592. 

Mich.—People v. Todaro, 235 ‘N.W. 
185, 253 Mich. 367, reheard 240 N. 
W. 90, 256 Mich. 427. 

Minn.—State v. Graham, 222 N.W. 
909, 176 Minn. 164. 

Mo.—State v. Seward, 247 S.W. 150. 
Tex.—Graham v. State, 69 S.W.2d 
73, 126 Tex.Cr. 531—Flewellen 

v. State, 204 S.W. 657, 83 Tex.Cr. 
568. 

W.Va.—State v. Robinson, 127 S.E. 
46, 97 W.Va. 691. 

Conversation between officer! accus¬ 
ed, and third person 
Cal.—People v. Tanner, 175 P.2d 26, 
77 C.A.2d 181. 

Addressed to another 

The mere fact that the statements 
were addressed to a person other 
than accused does not prevent an in¬ 
ference of his acquiescence arising 
from his silence. 

R.I.—State v. Busch, 195 A. 487, 59 
R.I. 382. 

49.5 Ky.—Lett v. Commonwealth, 
144 S.W,2d 505, 284 Ky. 267—Grif¬ 
fith v. Commonwealth, 63 S.W.2d 
594, 250 Ky. 506—Barton v. Com¬ 
monwealth, 43 S.W.2d 55, 240 Ky. 
786. 

50. U.S.—Ritter v. U. S., C.C.A.Nev., 
293 F. 187. 

Cal.—People v. Willis, 233 P. 812, 70 
C.A. 465. 
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Mass.—Commonwealth v. Simpson 
13 N.E.2d 939, 300 Mass. 45, cer¬ 
tiorari denied Simpson v. Common¬ 
wealth of Massachusetts, 58 S Ct 
950, 304 U.S. 565, 82 L.Ed. 1531. ’ 
Mo.—State v. Pine, 57 S.W.2d 1087 
332 Mo. 314. 

Mont.—State v. Fisher, 169 P. 282, 
54 Mont. 211. 

N.C.—State v. Evans, 126 S.E. 607, 
189 N.C. 233—State v. Riley, 123 
S.E. 303, 188 N.C. 72. 

Tex.—Thornton v. State, 40 S.W 2d 
808, 118 Tex.Cr. 345—Bell v. State, 
213 S.W. 647, 85 Tex.Cr. 475. 

Accusation of making threat, made 
in accused’s presence day before 
homicide, was held admissible. 

Ky.—Edmonds v. Commonwealth, 264 
S.W. 1100, 204 Ky. 495. 

Identification of accused as person 
committing crime 

Ill.—People v. Braverman, 173 N.E. 
55, 340 Ill. 525. 

Tex.—Rogers v. State, 217 S.W. 148, 
86 Tex.Cr. 418. 

Denial followed by admission 

(1) Accusation by police officer 
that accused knew a named person 
and denial by accused, followed by 
subsequent admission that he knew 
such person, were admissible. 

Cal.—People v. Goldstein, 289 P.2d 

581, 136 C.A.2d 778. 

(2) Accusation and denial of guilt 
followed by admission of special 
facts or circumstances tending to 
prove guilt are relevant. 

Cal.—People v. Brown, 163 P.2d 85, 
71 C.A.2d 669. 

(3) Officer’s testimony with re¬ 
spect to statements of another that 
accused owned obscene literature and 
pictures in partnership with the oth¬ 
er, denied by accused when made, 
was not rendered admissible by sub¬ 
sequent oral admission by accused 
that he owned literature and pictures 
in partnership with the other. 
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say accusations or implications against an accused, 
made in his presence, not admissible unless admitted 
or adopted by him. 50 - 5 

Such declarations or statements are admissible, 
not as evidence in themselves, but to understand 
what reply accused should make and to raise a pre¬ 
sumption of acquiescence if he is silent when he 
should have spoken. 50 - 10 It is not the accusation, but 
the conduct of accused, that is evidence, and the 
accusation is merely admitted to explain the con¬ 
duct. 50 - 15 Silence alone, on the hearing of such a 
statement, is not what makes it evidence of probative 
value, but it is in connection with some circumstance 
or significant conduct on the part of the listener that 
gives the statement evidentiary weight. 51 Of course 
an objection that they were not made in the presence 
or the hearing of accused is obviously without force 
where in fact they were so made; 52 especially where 
accused not only heard the statements but also acted 
on them. 53 

Statements of a third person made in the presence 
of accused while he is under arrest, which do not 
connect accused with the crime charged, have been 
held admissible to show possession by the third per¬ 
son of the stolen property. 53 - 5 

Under a statute providing that conversations, let¬ 
ters and replies, and similar evidence are facts to 
explain conduct and ascertain motives, and that 
they shall be admitted as original evidence, where the 
conduct of a third person is in issue in a criminal 
prosecution, his statements tending to show motive 
are admissible. 54 


Promises made by district attorney to accused are 
properly excluded where no confession or statements 
made by him, if any, as a result thereof, are offered 
in evidence. 55 

Declarations of agent . Extrajudicial statements 
of an alleged agent of the government are not bind¬ 
ing on the government and are not admissible as an 
exception to the hearsay rule in the absence of proof 
that such person was an agent of the government 
at the time the statements were made, 55 - 5 and unless 
it appears that the agent ha,d express or implied au¬ 
thority to speak on behalf of the government. 55 - 10 
The policy of an organization, where relevant to 
the issues in the case, may be proved through the 
declarations of its spokesmen. 55 * 15 

Illegitimacy. In prosecutions for incest, evidence 
of declarations of third persons as to illegitimacy is 
inadmissible to rebut such relationship. 55 - 20 

Testimony or statements at preliminary examina¬ 
tion or before grand jury . A transcript of testimony 
before a committing magistrate, which contains an 
admission of guilt by the person accused before the 
magistrate, is not rendered inadmissible as hearsay 
in a prosecution for perjury of the police officer who 
made the charges, because of the failure to produce 
the arrested person as a witness. 55 - 25 The effect 
of a court order dismissing an information voted by 
a grand jury is to declare the voting of the informa¬ 
tion null and void, and testimony of a third person 
before such grand jury is not thereby rendered illegal 
or inadmissible in a hearing on, or unavailable as a 
basis for, a subsequent complaint charging accused 
with the same offense, although such testimony can- 


111.—People v. Hebert, 53 N.E.2d 328, 
321 Ill.App. 635. 

50.5 Cal.—People v. Simmons, 172 
P.2d 18, 28 C.2d 699. 

D.C.—Pinkard v. U. S., 240 F.2d 632, 
99 U.S.App.D.C, 394. 

Ill.—People v. Tunstall, 161 N.E.2d 
300, 17 Ill.2d 160. 

50.10 Cal.—People v. Baker, 259 P. 
2d 737, 119 C.A.2d 426—People v. 
Cacioppo, 93 P.2d 194, 34 C.A.2d 
108. 

Evidentiary value of such a state¬ 
ment in accused’s presence arises 
from his failure to deny its truth. 
Iowa.—State v. Sharpshair, 245 N.W. 
350, 215 Iowa 399. 

50.15 Cal.—People v. Brown, 163 P. 

2d 85, 71 C.A.2d 669. 

TMinn,—State v. Gulbrandsen, 57 N.W. 
2d 419, 238 Minn. 508. 

51. N.C.—State v. Evans, 126 S.E. 
607, 189 N.C. 233. 

52. Cal.—People v. Cacioppo, 93 P. 
2d 194, 34 C.A.2d 108. 


Tex.—Brashear v. State, 276 S.W. 
2 32, 101 Tex.Cr. 226—Stevens v. 
State, 276 S.W. 228, 101 Tex.Cr. 
220—Shaw v. State, 255 S.W. 616, 
95 Tex.Cr. 604. 

16 C.J. p 642 note 36. 

53. Cal.—People v. Ferrara, 159 P. 
621, 31 C.A. 1. 

53.5 Tex.—Miller v. State, 158 S.W. 
2d 804, 143 Tex.Cr. 430. 

54. Ga.—Aiken v. State, 154 S.E. 
368, 170 Ga. 895. 

55. Colo.—Frady v. People, 40 P.2d 
606, 96 Colo. 43, 96 A.L.R. 1052. 

55.5 U.S.—Eastman v. U. S., C.A. 
Ariz., 212 F.2d 320. 

Admissibility of self-incriminating 
declarations of third person see in¬ 
fra § 749. 

Proof of agency required 

To render admissible extrajudicial 
statements of alleged agent, it must 
be established that he was agent of 
party to be charged with admission, 
that he was acting within scope of 
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his authority, and that statements 
were made before termination of the 
agency. 

U.S.—Eastman v. U. S., C.A.Ariz., 212 
F.2d 320. 

55.10 U.S.—Iva Ikuko Toguri 
D’Aquino v. U. S., C.A.Cal., 192 F. 
2d 338, certiorari denied 72 S.Ct. 
772, 343 U.S. 935, 96 L.Ed. 1343, re¬ 
hearing denied 72 S.Ct. 1053, 343 
U.S. 958, 96 L.Ed. 1358, rehearing 
denied 73 S.Ct. 786, 345 U.S. 931, 
97 L.Ed. 1361, and rehearing de¬ 
nied, C.A., 203 F.2d 390. 

55.15 U.S.—Bryson v. U. S., C.A.Cal., 
238 F.2d 657, rehearing denied 243 
F.2d 837, certiorari denied 78 S.Ct. 
20, 355 U.S. 817, 2 L.Ed.2d 34, re¬ 
hearing denied 78 S.Ct. 13*8, 355 U.S. 
S79, 2 L.Ed.2d 110. 

55.20 Tex.—Simon v. State, 20 S.W. 
399, 716, 31 Tex.Cr. 186, 37 Am.S.R. 
802. 

31 C.J. p 386 note 19. 

55.25 Pa.—Commonwealth v. Russo, 
111 A.2d 359, 177 Pa.Super. 470. 
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not bind accused unless the third person reaffirms 
it before the court on the trial of the case. 56 - 80 

Part of conversation . Where otherwise admis¬ 
sible, a witness may testify to a part of a conversa¬ 
tion, if that is all that he heard and it appears to be 
intelligible. 55 - 35 

Testimonial completeness. Where the reply of ac¬ 
cused to a statement or declaration of a third per¬ 
son is admitted in evidence, such statement or dec¬ 
laration is properly admitted on the theory of tes¬ 
timonial completeness to explain such reply. 55 - 40 

§ 747. -Declarant Unavailable as Wit¬ 

ness 

It is generally held that a declaration or statement 
as to the crime charged, made by a third person, Is not 
rendered admissible merely because the declarant Is un¬ 
available as a witness. 

A declaration which is objectionable as hearsay 
is not rendered competent by the fact that the per¬ 
son who made it has since died 56 or is otherwise un¬ 
available as a witness, 67 as where he is in an insane 
asylum. 57 - 6 Likewise a declaration or a statement 
as to the crime charged against accused, made by 
a third person before his death, is not competent 
as a dying declaration. 58 The declaration of a third 


person is not rendered competent by the fact that 
such person is out of the jurisdiction. 59 On the oth¬ 
er hand, the fact that declarant has since died does 
not affect the admissibility of his statement if other¬ 
wise competent. 60 

It is held that declarations and statements made 
in the presence of accused are not incompetent be¬ 
cause made by persons who are themselves incom¬ 
petent witnesses; 61 but there is considerable au¬ 
thority to the contrary as to statements made by the 
wife of accused either in his presence 62 or his ab¬ 
sence. 63 Hearsay statements of a person who is 
incompetent as a witness, not made in the presence 
of accused, have been held to be inadmissible. 64 

§ 748. -Accusations and Opinions of 

Guilt 

Accusations and expressions of opinions of guilt by 
third persons not made in the presence of the one accused 
are not admissible against him. 

Accusing declarations of third persons, not made 
in the presence of accused, are not admissible as 
criminative evidence against him. 66 Also, evidence 
that a witness had made a statement that accused 
did not kill the deceased is inadmissible as hear¬ 
say; 66 - 6 and where the witness has not testified 


55.30 N.Y.—People, on Complaint of 
McKinney, v. Richter, 43 N.Y.S.2d 
114, 182 Misc. 96. 

55.35 Cal.—People v. Adamson, 165 
P.2d 3, 27 C.2d 478, affirmed 67 S. 
Ct. 1672, 332 U.S. 46, 91 L.Ed. 1903, 
171 A.L.R. 1223, rehearing denied 
68 S.Ct. 27, 332 U.S. 784, 92 L.Ed. 
367. 

People v. Curtis, 286 P.2d 446, 
134 C.A.2d 624—People v. Porter, 
233 P.2d 102, 105 C.A.2d 324—Peo¬ 
ple v. King, 225 P.2d 950, 101 C.A. 
2d 500. 

Necessity to prove entire writing or 
conversation of accused see supra 
§ 735. 

55.40 U.S.—Bryson v. U. S., C.A.Cal., 
238 F.2d 657, rehearing denied 243 
F.2d 837, certiorari denied 78 S.Ct. 
20, 355 U.S. 817, 2 L.Ed.2d 34, re¬ 
hearing denied 78 S.Ct. 138, 355 U.S. 
879, 2 L.Ed.2d 110. 

66. Ill.—People v. Colegrove, 174 N. 
E. 536, 342 Ill. 430. 

Ky.—Hopkins v. Commonwealth, 328 
S.W. 419. 

N.M.—State v. Waggoner, 165 P.2d 
122, 49 N.M. 399. 

Okl.—Morrison v. State, 57 P.2d 882, 
59 Okl.Cr. 245. 

Tex.—Allman v. State, 296 S.W. 680, 
107 Tex.Cr. 439. 

16 C.J. p 624 note 16. 

Statute Inapplicable 

Statute providing that decedent's 

declaration shall not be inadmis¬ 


sible as hearsay, if made in good 
faith before commencement of “ac¬ 
tion,” was held to be inapplicable to 
criminal prosecutions. 

Mass.—Commonwealth v. Gallo, 175 
N.E. 718, 275 Mass. 320, 79 A.L.R. 
1380. 

57. Cal.—People v. Hurst, 207 P. 
499, 57 C.A. 473. 

16 C.J. p 624 note 17. 

57.5 Tex.—Alaniz v. State, 220 S.W. 
2d 653, 153 Tex.Cr. 374. 

58. Ala.—Cummings v. State, 154 So. 
609, 26 Ala.App. 131. 

Ky.—Lunce v. Commonwealth, 4 S. 

W.2d 362, 223 Ky. 566. 

16 C.J. p 642 note 39. 

Dying declarations of Injured per¬ 
son see supra § 741. 

59. Tex.—Bradshaw v. State, 155 S. 
W. 218, 68 Tex.Cr. 622. 

60. Vt.—State v. Hudon, 151 A. 562, 
103 Vt. 17. 

61. Pa.—Commonwealth v. Lisow- 
ski, 117 A. 794, 274 Pa. 222. 

16 C.J. p 642 note 41. 

62. Miss.—Pearson v. State, 53 So. 
689, 97 Miss. 841. 

Mo.—State v. Richardson, 92 S.W. 
649, 194 Mo. 326—State v. Burlin¬ 
game, 48 S.W. 72, 146 Mo. 207. 
Confidential communications 
Exclusion of statements by the 
wife of accused is limited to confi¬ 
dential communications. 
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Ind.—Hunt v. State, 133 N.E.2d 48, 
235 Ind. 276. 

63. Mo.—State v. Pace, 190 S.W. 15. 
16 C.J. p 642 note 43. 

64. Cal.—People v. Ewing, 234 P. 
917, 71 C.A. 138. 

65. U.S.—Arpan v. U. S., C.A.S.D., 
260 F.2d 649. 

Ind.—Hogan v. State, 132 N.E.2d 908, 
235 Ind. 271. 

Mass.—Commonwealth v. Duff, 139 
N.E. 351, 245 Mass. 81. 

N.C.—State v. Setzer, 153 S.E. 118, 
198 N.C. 663—State v. Simmons, 
152 S.E. 774, 198 N.C. 599—State v. 
Green, 136 S.E. 729, 193 N.C. 302. 
S.C.—State v. Coggins, 42 S.E.2d 240, 
210 S.C. 242. 

Tex.—Anthony v. State, 29 S.W.2d 
784, 116 Tex.Cr. 191—Benjamin v. 
State, 3 S.W. 2d 91, 109 Tex.Cr. 
108. 

16 C.J. p 642 note 44. 

Accused’s attorney 

Testimony that accused’s attorney, 
in previously defending other per¬ 
son, had argued that accused, and 
not such other person, was guilty, 
was not admissible against accused. 
Ark.—Moore v. State, 236 S.W. 846, 
151 Ark. 515. 

65.5 Ala.—Gipson v. State, 25 So.2d 
390, 32 Ala.App. 259, certiorari de¬ 
nied 25 So.2d 392, 247 Ala. 529. 
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that accused killed the deceased, or even fought 
with him, evidence of such a statement is properly 
excluded as an attempt to bolster the testimony of 
accused as to his own innocence, 6 5-io or to impeach 
the witness on an immaterial issue. 66 - 16 it i s im¬ 
proper to receive evidence of threats of a mob to 
lynch accused; 66 0 r findings of his guilt made by 
citizens assembled in a mass meeting, 6 ? or state¬ 
ments or declarations of third persons which show 
or tend to show their hostility toward him, and which 
are based upon a belief in his guilt; 6 ® or other evi¬ 
dence of declarations which show that third per¬ 
sons believed accused guilty, 66 unless the statement 
is in the form of an accusation made in accused’s 
presence or hearing and under such circumstances 
as to bring the case within the rule already dis- 
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cussed in §§ 734 (1), 734 (2), that his silence or 
reply may be received in evidence as an admission 

§ 749. - Self-Incriminating Declarations 

Declarations of a person other than the accused con¬ 
fessing or tending to show that he committed the crime 
are generally held not to be competent on behalf of the 
accused. 

The extrajudicial declarations of a person other 
than accused, confessing or tending to show that 
he committed the crime, are generally held not to 
be competent for accused, for, although the latter 
may exculpate himself by proving, if he can, that 
someone with whom he was not connected com¬ 
mitted the crime with which he is charged, he can¬ 
not do so by hearsay. 70 This rule has been held not 


65.10 Ala.—Gipson v. State, 25 So. 

2d 392, 247 Ala. 529. 

65.15 Ala.—Gipson v. State, 25 So.2d 
390, 32 Ala.App. 259, certiorari de¬ 
nied 25 So.2d 392, 247 Ala. 529. 

66. Mo.—State v. Sneed, 88 Mo. 138. 

67. Miss.—Pearson v. State, 53 So. 
689, 97 Miss. 841. 

68. Iowa.—State v. Rocker, 106 N. 
W. 645, 130 Iowa 239. 

16 C.J. p 642 note 47. 

69. Ky.—Pedigo v. Commonwealth, 
44 S.W. 143, 103 Ky. 41, 19 Ky.L. 
1723, 82 Am.S.R. 566, 42 L.R.A. 
432. 

16 C.J. p 643 note 48. 

70. TJ.S.—Jeffries v. U. S., C.A., 215 

F.2d 225, 15 Alaska 83—Corpus 

Juris cited in Neal v. U. S., C.C.A. 
Va., 22 F.2d 62, 55. 

Ala.—Wesson v. State, 191 So. 249, 
238 Ala. 399—Goldsmith v. State, 
168 So. 547, 232 Ala. 436—Houston 
v. State, 95 So. 145, 208 Ala. 660. 

Kellam v. State, 55 So.2d 517, 36 
Ala.App. 332—Brannon v. State, 
160 So. 726, 26 Ala.App. 291, cer¬ 
tiorari denied 160 So. 727, 230 Ala. 
316—Wells v. State, 107 So. 31, 21 
Ala.App. 217. 

Ark.—Lindsey v. State, 3 S.W.2d 37, 
176 Ark. 398—Spurgeon v. State, 
254 S.W. 376, 160 Ark. 112—Brown 
v. State, 203 S.W. 1031, 134 Ark. 
597. 

Cal.—People v. Mann, 42 P.2d 94, 5 
C.A.2d 36—People v. Luce, 26 P.2d 
501, 135 C.A. 1—People v. Flood, 
182 P. 766, 41 C.A. 373. 

Colo.—Moya v. People, 244 P. 69, 79 
Colo. 104. 

Conn.—State v. Gargano, 121 A. 657, 
99 Conn. 103. 

Ga.—Corpus Juris Secundum cited in 

Bryant v. State, 30 S.E.2d 259, 269, 
197 Ga. 641—Aycock v. State, 4 S. 
E.2d 221, 188 Ga. 650. 

Herrington v. State, 123 S.E. 147, 
32 Ga.App. 83. 

Ill.—People v. Lettrich, 108 N.E.2d 
488, 413 Ill. 172, 


Ky.—Corpus Juris cited in Thomas v. 
Commonwealth, 78 S.W.2d 777, 780, 
257 Ky. 605—Mullins v. Common¬ 
wealth, 188 S.W. 1079, 172 Ky. 
92. 

Md.—Corpus Juris Secundum cited 
in Thomas v. State, 47 A.2d 43, 45, 
186 Md. 446, 167 A.L.R. 390—Bren¬ 
nan v. State, 134 A. 148, 15 Md. 265, 
48 A.L.R. 342. 

Mass.—Commonwealth v. Chin Kee, 
186 N.E. 253, 283 Mass. 248- 

Commonwealth v. Sacco, 156 N.E. 
57, 259 Mass. 128—Commonwealth 
v. Wakelin, 120 N.E. 209, 230 Mass. 
567. 

Mo.—State v. Curtis, 23 S.W.2d 122, 
324 Mo. 58—State v. Williams, 274 
S.W. 427, 309 Mo. 155—State v. 
Pace, 190 S.W. 15. 

Neb.—Barr v. State, 211 N.W. 188, 
114 Neb. 853. 

N.M.—State v. Lord, 84 P.2d 80, 42 
N.M. 638. 

N.C.—State v. English, 159 S.E. 318, 
201 N.C. 296—State v. Church, 135 
S.E. 769, 192 N.C. 658. 

Okl.—Rushing v. State, 199 P.2d 614, 
88 Okl.Cr. 82—Newton v. State, 71 
P.2d 122, 61 Okl.Cr. 237—Johnson v. 
State, 242 P. 277, 33 Okl.Cr. 56- 
Factor v. State, 229 P. 154, 28 Okl. 
Or. 78—McNeal y. State, 179 P. 
479, 15 Okl.Cr. 555—Klein v. State, 
176 P. 414, 15 Okl.Cr. 350—Wil¬ 
liams v. State, 163 P. 279, 13 Okl. 
Cr. 189. 

Or.—State v. Coleman, 249 P. 1049, 
119 Or. 430—State v. Farnara, 161 
P. 417, 82 Or. 211. 

Tenn.—Cox v. State, 22 S.W.2d 225, 
160 Tenn. 221. 

Tex.—Alaniz v. State, 220 S.W.2d 
653, 153 Tex.Cr. 374—Ex parte Mor- 
riss, 10 S.W.2d 105, 110 Tex.Cr. 585 
—Earnest v. State, 6 S.W.2d 756, 
109 Tex.Cr. 588—Govance v. State, 
2 S.W.2d 853, 109 Tex.Cr. 47- 
Freeman v. State, 249 S.W. 466, 93 
Tex.Cr. 436—McNew v. State, 208 
S.W. 528, 84 Tex.Cr. 594. 
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Wash.—State v. Smythe, 268 P. 133, 
148 Wash. 65. 

16 C.J. p 643 note 50. 

Exclusion based on hearsay rule 
Reason for the inadmissibility of 
the evidence is not because it admits 
the crime for which accused is on 
trial, but because it is hearsay and 
does not come within any of the ex¬ 
ceptions to the rule against such 
evidence. 

Ga.—Hornbuckle v. State, 45 S.E.2d 
98, 76 Ga.App. 111. 

Circumstances of flight on the part 
of the third persons are all in the 
nature of declarations or admissions, 
and are therefore inadmissible as 
hearsay unless they come within the 
res gestse exception. 

Cal.—People v. Mendez, 223 P. 65, 
193 C. 39. 

State’s case based on circumstantial 
evidence 

(1) In some jurisdictions, when 
the prosecution relies solely on cir¬ 
cumstantial evidence, the confession 
of another person to the commission 
of the offense may, under certain cir¬ 
cumstances, become admissible. 

Tex.—Cameron v. State, 217 S.W.2d 

23, 153 Tex.Cr. 29—Ballew v. State, 
141 S.W.2d 654, 139 Tex.Cr. 636- 
Morris v. State, 98 S.W.2d 200, 131 
Tex.Cr. 338—Stinson v. State, 60 
S.W.2d 773, 124 Tex.Cr. 52—Bash¬ 
am v. State, 42 S.W.2d 261, 118 
Tex.Cr. 29—Proctor v. State, 25 S. 
W.2d 350, 114 Tex.Cr. 383—Escam¬ 
illa v. State, 23 S.W.2d 376, 114 
Tex.Cr. 272—Hix v. State, 21 S.W. 
2d 1054, 113 Tex.Cr. 382—Powers 
v. State, 18 S.W.2d 631, 113 Tex.Cr. 
226—Hughes v. State, 276 S.W. 239, 
101 Tex.Cr. 540—Jackson v. State, 
201 S.W. 658, 83 Tex.Cr. 106— 

Chenault v. State, 201 S.W. 657, 83 
Tex.Cr. 104. 

(2) For such a declaration or con¬ 
fession to be admissible, it is essen¬ 
tial that the confession, if true, be 
inconsistent with, or exclude, the 
guilt of accused. 
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changed by the fact that the declarant is inaccessible 
or unavailable as a witness, 70 * 6 as where he is in 
another state, 70 - 10 or is dead, 71 even though he con¬ 
fessed on his deathbed, 72 or by the fact that there 
is other evidence tending to establish his guilt. 72 * 5 
The rule, however, should not be applied indiscrimi¬ 
nately, and a confession by a third person may be 
admitted in evidence where special circumstances 
are such that justice demands it. 72 * 10 

In jurisdictions where the rule that declarations 
against interest are admissible in evidence is limited 
to those instances in which the interest militated 
against is either of a pecuniary or a proprietary 
nature, as discussed in Evidence § 219, a declaration 
or statement of a third person against his penal 
interest only has been held not admissible against 
accused to inculpate him. 72 * 15 Under this view, it 
has been held that a declaration or statement by a 
third person that he and accused participated in a 
criminal act is not rendered admissible against ac¬ 
cused merely because it is against the interest of the 
declarant, 72 - 20 and that it cannot be received in evi- 
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dence, either to show motive and intent of accused 
to commit the crime charged, or to inculpate him 
therein, regardless of whether the declarant is liv¬ 
ing or dead. 72 * 25 

Other authority, however, has held the limitation 
of the rule to be unsound, 73 and the admissibility of 
a statement by a third person exculpating or exon¬ 
erating accused, when voluntary and against the 
penal interest of the declarant and made out of 
the presence of accused, has been recognized. 73 * 5 

Also, it has been held that the exception to the 
hearsay rule that evidence of declarations against 
interest is admissible is extended to include admis¬ 
sions or confessions of guilt where the declarant is 
unavailable as a witness, 74 and a person is not avail¬ 
able as a witness under this view, where he refuses 
to testify on the ground that his testimony might 
incriminate him. 74 * 6 A statement by a participant 
in the crime admitting his guilt and naming accused 
as one of the participants has been held admissible 
in evidence as substantive proof of the guilt of ac¬ 
cused, where the witness is unavailable. 74 * 10 


Tex.—Cameron v. State, 217 S.W.2d 
23, 153 Tex.Cr. 29—Baker v. State, 
4$ S.W.2d 680, 119 Tex.Cr. 161- 
Powers v. State, 18 S.W.2d 631, 113 
Tex.Cr. 226—Morris v. State, 278 
S.W. 852, 102 Tex.Cr. 535—Hughes 
v. State, 276 S.W. 239, 101 Tex.Cr. 
540—Bates v. State, 271 S.W. 389, 
99 Tex.Cr. 647—Stiles v. State, 265 
S.W. 590, 98 Tex.Cr. 265—McCoslin 
v. State, 256 S.W. 294, 96 Tex.Cr. 
175. 

(3) To make the rule applicable it 
must appear that the third person 
making the confession was so situat¬ 
ed that he might have committed the 
crime. 

Tex.—Cameron v. State, 217 S.W.2d 
23, 153 Tex.Cr. 29—Basham v. 

State, 42 S.W.2d 261, 118 Tex.Cr. 29 
—Wise v. State, 273 S.W. 850, 110 
Tex.Cr. 58—Gilder v. State, 133 S. 
W. 883, 61 Tex.Cr. 16. 

(4) Rule should not be extended 
to include statements exculpating ac¬ 
cused, except in so far as maker’s 
admission of guilt would do so.— 
Blackshear v. State, 128 S.W.2d 1205, 
137 Tex.Cr. 264—Morris v. State, 98 
S.W.2d 200, 131 Tex.Cr. 338—Stinson 
v. State, 60 S.W.2d 773, 124 Tex.Cr. 
52—Basham v. State, 42 S.W.2d 261, 
118 Tex.Cr. 29—Proctor v. State, 25 
S.W.2d 350, 114 Tex.Cr. 383—Escam¬ 
illa v. State, 23 S.W.2d 376, 114 Tex. 
Cr. 272—Beckham v. State, 276 S.W. 
240, 101 Tex.Cr. 487—Wise v. State, 
273 S.W. 850, 101 Tex.Cr. 58—Stone 
v. State, 265 S.W. 900, 98 Tex.Cr. 
364—Stiles v. State, 266 S.W. 690, 98 
Tex.Cr. 283. 

(5) Such evidence is not admissi¬ 


ble where the state does not rely on 
circumstantial evidence. 

Tex.—Ballew v. State, 141 S.W.2d 654, 
139 Tex.Cr. 636. 

(6) Evidence held inadmissible. 
Tex.—Cameron v. State, 217 S.W.2d 
23, 153 Tex.Cr. 29—Ballew v. State, 
141 S.W.2d 654, 139 Tex.Cr. 636— 
McDowell v. State, 258 S.W. 186, 96 
Tex.Cr. 512. 

70.5 Ga.—Bryant v. State, 30 S.E.2d 
269, 197 Ga. 641. 

70.10 Ga.—Bryant v. State, supra. 

71. Ga.—Green v. State, 111 S.E. 
916, 153 Ga. 215. 

Okl.—Newton v. State, 71 P.2d 122, 
61 Okl.Cr. 237. 

16 C.J. p 643 note 51. 

Where statement not made In good 
faith 

Mass.—Commonwealth v. Wakelin, 
120 N.E. 209, 230 Mass. 567. 

72. Okl.—Newton v. State, 71 P.2d 
122, 61 Okl.Cr. 237. 

16 C.J. p 643 note 52. 

72.5 Ga.—Bryant v. State, 30 S.E.2d 
259, 197 Ga. 641. 

72.10 Ill.—People v. Lettrich, 108 N. 
E.2d 488, 413 Ill. 172. 

Repudiated confession of question¬ 
able value 

Where state relied solely on ac¬ 
cused’s repudiated confession for 
conviction, and confession did not 
conform to known facts, jury were 
required to consider every circum¬ 
stance which reflected on the relia¬ 
bility of accused’s confession, and 
evidence of third person’s confession 
that he had perpetrated the offense 
was such a circumstance and ad¬ 
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missible, notwithstanding the hear- 
say rule. 

Ill.—People v. Lettrich, supra. 

72.15 Pa.—Commonwealth v. Anto- 
nini, 69 A.2d 436, 165 Pa.Super. 
501. 

Admissible under some clrctuustano- 
es 

Under some circumstances declara¬ 
tions of a decodent against interest, 
although hearsay, may be proved in 
later litigation, but only as against 
grantees, privies, or heirs of dece¬ 
dent. 

Pa.—Commonwealth v. Antonini, su¬ 
pra. 

72.20 Pa.—Commonwealth v. Anto- 
nini, supra. 

Admissibility of admission, confes¬ 
sion, or declaration of principal in 
prosecution against alder and abet¬ 
tor see infra § 781. 

72.25 Pa.—Commonwealth v. Anto¬ 
nini, supra. 

73. Va.—Hines v. Commonwealth, 
117 S.E. 843, 136 Va. 728. 

73.5 U.S.—Mason v. U. S., C.A.Colo., 
257 F.2d 359, certiorari denied 79 
S.Ct. 52, 358 U.S. 831, 3 L.Ed.2d 
69. 

Va.—Newberry v. Commonwealth, 61 
S.E.2d 318, 101 Va. 445. 

74. Va.—Newberry v. Common¬ 

wealth, supra—Hines v. Common¬ 
wealth, 117 S.E. 843, 136 Va. 728. 

74.5 Va.—Newberry v. Common¬ 

wealth, 61 S.E.2d 318, 191 Va. 445. 

74.10 Signed statement given police 
Mich.—People v. Goldman, 84 N.W.2d 
241, 349 Mich. 77. 
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Where a witness has made a written confession 
that he committed the crime with which accused is 
charged, accused may introduce the confession in 
evidence and question the witness with respect to 
the confession and the circumstances under which 
it was made, 74 - 15 and where an officer has secured 
contradictory confessions from different persons, the 
defense may question him about such confes¬ 
sions, 74 - 20 and the confessions are admissible unless 
it appears that there was some collusion in obtain¬ 
ing them. 74 * 26 

§ 750. - Warnings 

Evidence of warnings given by third persons has 
frequently been rejected. 

Evidence of warnings given by a third person to 
accused, the injured person, or the wife of the in¬ 
jured person, frequently has been rejected. 75 

§ 751. - Statements Made to Prosecuting 

Attorney 

Statements by third persons to the prosecuting at¬ 
torney, made In the absence of the accused, are not ad¬ 
missible to prove the offense charged. 

Statements made by a witness to the prosecuting 
attorney, 75 * 50 or by witnesses for the state to the 
prosecuting attorney at an ex parte hearing at which 
accused was not present, 76 are not admissible to 
prove the guilt or innocence of accused, but, as dis¬ 
cussed infra § 752, they may be admissible to im- 
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peach testimony of the witness which is at variance 
therewith. A witness should not be permitted to re¬ 
cite a message sent by him to the prosecuting 
attorney, stating to the latter to what the witness 
would swear on the trial. 77 

§ 752. Corroborative or Impeaching State¬ 
ments 

Declarations of a witness out of court are not com¬ 
petent for the purpose of corroborating his testimony, 
but they may be used for Impeachment purposes. 

Library References 

Criminal Law <§=»417(14). 

In accordance with the rule discussed in Witnesses 
§ 648, that as a general rule a witness cannot be 
corroborated by proof that on previous occasions he 
has made the same statements as those made in his 
testimony, declarations of a witness out of court arc 
not competent for the purpose of corroborating his 
testimony 78 where the witness has not been im¬ 
peached ; 78 - 5 but where an attempt has been made to 
impeach or discredit the testimony of the witness, 
prior statements may be admitted to the extent that 
they corroborate the particular testimony sought to 
be discredited. 78 - 10 A statement, however, of a wit¬ 
ness, made outside the presence of accused, 78 * 15 in¬ 
cluding a statement made to the prosecuting attor¬ 
ney, 78 - 20 or a confession of the crime by a wit¬ 
ness, 78 * 25 is admissible solely to impeach the witness; 
and when such statements contradict his testimony 
they may be proved, 79 not as independent evidence 


Transcript of testimony Tby witness 
at preliminary examination 

Mich.—People v. Goldman, supra— 
People v. Pickett, 63 N.W.2d 681, 
339 Mich. 294, 45 A.L.R.2d 1341. 

74.15 Md.—Thomas v. State, 47 A.2d 
43, 186 Md. 446, 167 A.L.R. 390. 

74.20 Md.—Thomas v. State, supra. 
74.25 Md.—Thomas v. State, supra. 

75. U.S.—U. S. v. Goldsmith, C.C.A. 
N.Y., 91 F.2d 983, certiorari de¬ 
nied Goldsmith v. U. S., 58 S.Ct. 
38, 302 U.S. 718, 82 L.Ed. 555. 

Cal.—People v. Lee, 168 P. 694, 34 
C.A. 702. 

Ky.—Turk v. Commonwealth, 38 S. 
W.2d 937, 237 ICy. 55—Howard v. 
Commonwealth, 20 S.W.2d 721, 230 
Ky. 707. 

Tex.—Rees v. State, 278 S.W. 843, 
102 Tex.Cr. 506. 

16 C.J. p 643 note 53. 

75.50 Ohio.—State v. Thomasson, 
App., 97 N.E.2d 42. 

By inoompetent 

Statement made to district attor¬ 
ney by person confined in insane asy¬ 
lum who was indicted for same of¬ 
fense as accused, admitting that he 


and not accused was guilty of the 
crime, was not admissible. 

Tex.—Alaniz v. State, 220 S.W.2d 
653, 153 Tex.Cr. 374. 

76. Or.—State v. Yee Guck, 195 P. 
363, 99 Or. 231. 

Tex.—Liner v. State, 156 S.W. 211, 
70 Tex.Cr. 75. 

77. Ala.—Sanders v. State, 16 So. 
935, 105 Ala. 4. 

78. U.S.—:Mellon v. U. S., C.A.Ala., 

170 F.2d 583. 

Cal.—People v. Vukich, 257 P. 46, 201 
C. 290. 

Conn.—State v. Maurisky, 129 A. 714, 
102 Conn. 634. 

Ill.—People v. Foster, 123 N.E. 534, 
288 Ill. 371. 

Kan.— Corpus Juris Secundum quoted 

in State v. Fouts, 221 F.2d 841, 848, 
169 Kan. 686. 

Miss.—Anderson v. State, 156 So. 645, 

171 Miss. 41. 

N.H.—State v. Slocinski, 197 A. 560, 
89 N.H. 262. 

N.Y.—People v. Ragazinsky, 187 N.Y. 
S. 715, 195 App.Div. 743, 39 N.Y.Cr. 
118. 

Okl.—Coppage v. State, 137 P.2d 797, 

| 76 Okl.Cr. 428. 
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Tex.—Wilson v. State, 11 S.W.2d 803, 
111 Tex.Cr. 134. 

16 C.J. p 643 note 56. 

Testimony before grand jury is 
hearsay and cannot be used to cor¬ 
roborate witness. 

Tex.—Hollingsworth v. State, 211 S. 

\V. 454, 85 Tex.Cr. 248. 

78.5 Kan.—State v. Fouts, 221 P.2d 
841, 169 Kan. 686. 

78.10 Utah.—State v. SIbert, 310 P.2d 
388, 6 Utah 2d 198. 

78.15 Ind.—Hogan v. State, 132 N.E. 

2d 908, 235 Ind. 271. 

78.20 Ohio.—State v. Thomasson, 
App., 97 N.E.2d 42. 

78.25 Okl.—Rushing v. State, 199 P. 

2d 614, 88 Okl.Cr. 82. 

79. Ala.—Cotney v. State, 26 So.2d 
603, 248 Ala. 1. 

Ga.—Edenfleld v. State, 152 S.E. 615, 
41 Ga.App. 252. 

Ill.—People v. Dascola, 153 N.E. 710, 
322 Ill. 473. 

Iowa.—State v. Porter, 38 N.W. 514, 
74 Iowa 623. 

Ky.—Newsom v. Commonwealth, 160 
S.W.2d 4, 289 Ky. 677. 

La.—State v. Avery, 145 So. 535, 176 
La. 264. 



§§ 752-753 CRIMINAL LAW 

or substantive proof of the fact stated, 79 * 5 hut only, 
as discussed in Witnesses § 628, as affecting the 
credibility of the witness. A declaration of a wit¬ 
ness is not admissible for purposes of impeach¬ 
ment where neither this witness nor any other has 
testified to the subject matter of the declaration, 80 
or where he does not deny making the statement. 81 
Also, where statements of a person not a witness 
have been admitted, it has been held that evidence 
of subsequent variant statements made by such per¬ 
son is not admissible. 82 Where a conversation be¬ 
tween the prisoner and a witness is in evidence, an¬ 
other conversation between the witness and a third 
person rehearsing the first has been held compe¬ 
tent. 83 When the veracity of a witness is sub¬ 
ject to challenge because of a motive to fabricate, 
it has been held competent to put in evidence state¬ 
ments made by him consistent with what he says on 
the stand, made before the motive arose. 84 

§ 753. Written Statements 

A written statement or declaration made by a third 
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person outside of court without the accused's knowledge 
or authorization is generally inadmissible to prove the 
offense charged. 
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Letters addressed to, but not received by, ac¬ 
cused 92 or received but never answered or acted 
on by him, 93 and not constituting part of the res 
gestae, 94 are inadmissible against him. Accusatory 
letters written by third persons to accused are in¬ 
admissible where his reply to the accusation was a 
denial in toto, 95 or where the letters do not purport 
to contain information with respect to the fraudulent 
scheme charged, so as to bring home to him knowl¬ 
edge of such matters, but are merely accusatory in 
nature and criticize policies and conditions known to 
accused. 95 - 5 

Letters to accused from persons entirely discon- 
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nected with the transaction are not admissible as 
original evidence in his behalf. 96 Where, how¬ 
ever, accused has acted upon the information con¬ 
tained in a letter, or has answered it, so much of 
the letter as prompted his action or received his 
answer is competent. 97 Newspapers containing ac¬ 
counts of the crime and of the arrest of accused are 
incompetent. 98 

Sworn statements in tax lists of property belong¬ 
ing to corporations constitute admissions by them as 
to the extent of their ownership of such property 
and are admissible on an issue as to the amount of 
property owned by them. 98 - 5 


0. ACTS AND DECLARATIONS OF CO-CONSPIRATORS OR CODEFENDANTS 


§ 754. Admissibility in General 

a. In general 

b. Purpose of admission 

a. In General 

Generally everything said or done by one conspirator 
during the existence of the conspiracy and in furtherance 
thereof is admissible against the other conspirators. The 
court has a broad discretion In the application of this rule. 
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v. Neiderhauser, 258 Ill.App. 564— 
People v. Drury, 250 Ill.App. 547, 
affirmed 167 N.E. 823, 335 Ill. 539. 
Ind.—Hides v. State, 11 N.E.2d 171, 
213 Ind. 277, rehearing denied 12 N. 
E.2d 501, 213 Ind. 277, certiorari 
denied Hicks v. State of Indiana, 58 
S.Ct. 951, 304 U.S. 664, 82 L.Ed. 1531 
—Webster v. State, 190 N.E. 52, 206 
Ind. 431—Hamilton v. State, 184 
N.E. 170, 205 Ind. 26—Berry v. 
State, 165 N.E. 61, 202 Ind. 294, 
rehearing denied 173 N.E. 705, 202 
Ind. 294, 72 A.L.R. 1177—Gillespie 
v. State, 142 N.E. 220, 194 Ind. 154 
—Mitchell v. State, 138 N.E. 507, 
193 Ind. 1. 

Iowa.—State v. Keul, 5 N.W.2d 849, 
233 Iowa 852—State v. Davis, 297 
N.W. 274, 230 Iowa 309, certiorari 
denied Davis v. State of Iowa, 62 
S.Ct. 799, 315 U.S. 814, 86 L.Ed. 
1212—State v. Huckins, 234 N.W. 
654, 212 Iowa 283—State v. Archi¬ 
bald, 215 N.W. 258, 204 Iowa 406. 
Kan.—State v. Parker, 204 P.2d 684, 
166 Kan. 707, certiorari denied 
Coleman v. State of Kan., 70 S.Ct. 
102, 338 U.S. 860, 94 L.Ed. 527- 
State v. Addington, 147 P.2d 367, 
158 Kan. 276—State v. Bundy, 75 P. 
2d 236, 147 Kan. 4. 
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Ky.—Ray v. Commonwealth, 284 S.W. 
2d 76—Lanham v. Felts, 209 S.W. 
2d 472, 306 Ky. 851—McIntosh v. 
Commonwealth, 113 S.W.2d 1144, 
272 Ky. 159— Corpus Juris cited in 
Canada v. Commonwealth, 89 S.W. 
2d 880, 881, 262 Ky. 177—Davis v. 
Commonwealth, 76 S.W.2d 259, 256 
Ky. 423—Poore v. Commonwealth, 
61 S.W.2d 320, 249 Ky. 665—Reyn¬ 
olds v. Commonwealth, 61 S.W.2d 

288, 249 Ky. 644—Shell v. Common¬ 
wealth. 53 S.W.2d 524, 245 Ky. 223— 
Fletcher v. Commonwealth, 39 S. 
W.2d 972, 239 Ky. 506—Gilbert v. 
Commonwealth, 14 S.W.2d 194, 228 
Ky. 19. 

La.—State v. Melerine, 109 So.2d 471, 
236 La. 930—State v. Skeaham, 120 
So. 626, 167 La. 1003—State v. 
Fernandez, 102 So. 186, 157 La. 149. 
Mass.—Commonwealth v. Galvin, 39 
N.E.2d 656, 310 Mass. 733—Com¬ 
monwealth v. Coshnear, 194 N.E. 
900, 289 Mass. 516—Commonwealth 
v. Namet, 158 N.E. 260, 261 Mass. 
20—Commonwealth v. McDermott, 

152 N.E. 704, 255 Mass. 575. 

Mich.—People v. Woods, 172 N.W. 

384, 206 Mich. 11—People v. Pitch¬ 
er, 15 Mich. 396. 

Minn.—State v. Hurst, 193 N.W. 680, 

153 Minn. 525. 

Mo.—State v. Johnson, 286 S.W.2d 
787— Corpus Juris cited in State v. 
Rosegrant, 93 S.W.2d 961, 974, 338 
Mo. 1153—State v. Bunch, 62 SW. 
2d 439, 333 Mo. 20—State v. Buck- 
ley,-298 S.W. 777, 318 Mo. 17—State 
v. Harrison, 285 S.W. 83—State v. 
Loeb, 190 S.W. 299. 

Mont.—State v. Keller, 246 P.2d 817, 
126 Mont. 142—State v. Collins, 294 
P. 957, 88 Mont. 614, 73 A.L.R. 861 
—State v. Byrne, 199 P. 262, 60 
Mont. 317. 

Neb.—Fields v. State, 185 N.W. 400, 
107 Neb. 91. 

N.J.—State v. Carbone, 91 A.2d 571, 
10 N.J. 329. 

State v. Tedwab, 128 A.2d 711, 
43 N.J.Super. 367. 

Corpus Juris quoted In State v. 
Guida, 192 A. 445, 448, 118 N.J.Law 

289, affirmed 196 A. 711, 119 N.J. 
Law 464— Corpus Juris quoted in 
State v. Seidman, 152 A. 861, 862, 
107 N.J.Law 204, affirmed, State v. 
Fischman, 156 A. 678, 108 N.J.Law 
550—State v. Herbert, 105 A. 796, 92 
N.J.Law 341. 

N.Y.—People v. Jelke, 135 N.E.2d 
213, 1 N,Y.2d 321, 152 N.Y.S.2d 479 
—People v. La Barbera, 8 N.E.2d 
884, 274 N.Y. 239—People v. Ryan, 
189 N.E. 225, 263 N.Y. 298. 

People v. Repola, 117 N.Y.S.2d 
283, 280 App.Div. 735, 281 App.Div. 
679, order and judgment affirmed 
113 N.E.2d 42, 305 N.Y. 740—People 
v. Werblow, 209 N.Y.S. 88, 212 App. 
Div. 445—People v. Alexander, 171 
N.Y.S. 881, 183 App.Div. 868, mo¬ 
tion denied 121 N.E. 883, 224 N.Y. 


733, and affirmed 122 N.E. 887, 225 
N.Y. 717. 

N.C.—State v. Davenport, 42 S.E.2d 
686, 227 N.C. 475—State v. Ritter, 
154 S.E. 62, 199 N.C. 116—State v. 
Ritter, 147 S.E. 733, 197 N.C. 113. 
Ohio.—State v. Young, App., 70 N.E. 
2d 458. 

Okl.—Fairris v. State, Cr., 287 P.2d 
708—Zeigler v. State, 133 P.2d 912, 
76 Okl.Cr. 34—State v. Foster, 35 P. 
2d 733, 56 Okl.Cr. 170—Copeland v. 
State, 299 P. 512, 51 Okl.Cr. 62— 
McColloch v. State, 283 P. 1026, 45 
Okl.Cr. 442—Carmack v. State, 279 
P. 964, 44 Okl.Cr. 171—Tolbert v. 
State, 245 P. 659, 34 Okl.Cr. 110— 
Bohannan v. State, 215 P. 1078, 24 
Okl.Cr. 103—Hollingshead v. State, 
207 P. 104, 21 Okl.Cr. 306—Smith 
v. State, 202 P. 1046, 20 Okl.Cr. 
362—Smith v. State, 200 P. 553, 
19 Okl.Cr. 386. 

Or.—State v. Reynolds, 86 P.2d 413, 
160 Or. 445—State v. Johnston, 22 
P.2d 879, 143 Or. 395—State v. Kel¬ 
ler, 21 P.2d 807, 143 Or. 589. 

Pa.—Commonwealth v. Garrison, 157 
A.2d 75, 398 Pa. 47—Commonwealth 
v. Del Giorno, 154 A. 786, 303 Pa. 
509. 

Commonwealth v. Hancock, 112 
A.2d 407, 177 Pa.Super. 585—Com¬ 
monwealth v. Berman, 181 A. 244, 
119 Pa.Super. 315—Commonwealth 
v. Hoffman, 157 A. 221, 103 Pa. 
Super. 433—Commonwealth v. Jer- 
myn, 101 Pa.Super. 455—Common¬ 
wealth v. Stephens, 64 Pa.Super. 
429—Commonwealth v. Bingle, 62 
Pa.Super. 105. 

Commonwealth v. Stevens, Quar. 
Sess., 42 Del.Co. 271. 

Philippine.—U. S. v. De La Cruz, 12 
Philippine 87—U. S. v. Empeinado, 
9 Philippine, 613. 

S.C.—State v. Ferguson, 70 S.E.2d 
355, 221 S.C. 300, certiorari denied 
Ferguson v. State of S. C., 73 S.Ct. 
35, 344 U.S. 830, 97 L.Ed. 646- 
State v. Blackwell, 67 S.E.2d 684, 
220 S.C. 342—State v. Blue, 110 S. 
E. Ill, 118 S.C. 127. 

S.D.—Corpus Juris cited in State v. 
Violet, 234 N.W. 623, 624, 57 S.D. 
648. 

Tex.—Walker v. State, Cr., 312 S.W.2d 
666—Angle v. State, 306 S.W.2d 
718, 165 Tex.Cr. 305—Sapet v. State, 
266 S.W.2d 154, 159 Tex.Cr. 620— 
Stanley v. State, 154 S.W.2d 856, 
142 Tex.Cr. 495—Posey v. State, 103 
S.W.2d 763, 132 Tex.Cr. 268—Opp v. 
State, 103 S.W.2d 748, 132 Tex.Cr. 
221—Hester v. State, 78 S.W.2d 981, 
128 Tex.Cr. 52—Thompson v. State, 
33 S.W.2d 1067, 116 Tex.Cr. 460— 
Raymond v. State, 33 S.W.2d 192, 
116 Tex.Cr. 595—Adamson v. State, 
21 S.W.2d 675, 113 Tex.Cr. 335— 
Dunn v. State, 14 S.W.2d 283, 111 
Tex.Cr. 464—Rivas v. State, 265 
S.W. 583, 98 Tex.Cr. 316—Rains v. 
State, 252 S.W. 558, 94 Tex.Cr. 576 
—Hays v. State, 236 S.W. 463, 90 
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Tex.Cr. 192—Hardy v. State, 231 
S.W. 1097, 89 Tex.Cr. 469—Sarli v. 
State, 189 S.W. 149, 80 Tex.Cr. 
161. 

Utah.—State v. Simpson, 236 P.2d 
1077, 120 Utah 596—State v. Erwin, 
120 P.2d 285, 101 Utah 365—State 
v. McCurtain, 172 P. 481, 52 Utah 
63. 

Wash.—State v. Kelsey, 283 F.2d 982, 
46 Wash.2d 617—State v. Garrison, 
209 P.2d 454, 34 Washed 654—State 
v. McGonigle, 258 P. 16, 144 Wash. 
252. 

W.Va.—State v. Simon, 52 S.E.2d 725, 
132 W.Va. 322. 

Wis.—State ex rel. Tingley v. Han¬ 
ley, 22 N.W.2d 510, 248 Wis. 578- 
Pollack v. State, 253 N.W. 560, 215 
Wis. 200, reheard 254 N.W. 471, 
215 Wis. 200. 

16 C.J. p 644 note 77—42 C.J. p 1375 
note 40. 

Furtherance of common design see 
infra § 774. 

Pendency of conspiracy see infra § 
763. 

Evidenoe of another conspiracy 

In murder prosecution, decedent's 
statements to his wife concerning a 
conspiracy between decedent and 
those accused to murder a third per¬ 
son whose movements they had been 
watching were inadmissible in so far 
as they related to the intention and 
actions of the accused persons, as be¬ 
ing hearsay not within the exception 
admitting declarations indicating 
present intention or mental state of 
declarant. 

Conn.—State v. Perelli, 5 A.2d 705, 
125 Conn. 321, 121 A.L.R. 1357. 
Conspiracy to violate law not then 
effective 

“Proof of the establishment of a 
conspiracy for the purpose of violat¬ 
ing a law not yet in effect may be 
made, subject to and conditioned up¬ 
on the making of proof that the con¬ 
spiracy was adhered to, recognized 
and in effect reaffirmed, and its ex¬ 
ecution at least attempted after its 
objective became unlawful. Then, 
but only then, may the evidence of 
acts and admissions of each of the 
initial conspirators constitute evi¬ 
dence of an unlawful conspiracy 
against the other conspirators. It 
is no transgression of the rule for¬ 
bidding the use of evidence of acts 
or admissions of one conspirator oc¬ 
curring before the conspiracy was 
formed or after it terminated against 
another conspirator to admit evidence 
establishing an existing conspiracy 
to violate a law soon to be but not 
then in effect.’* 

U.S.—Christianson v. U. S. f C.A.N.D., 
226 F.2d 646, 653, certiorari denied 
76 S.Ct. 850, 351 U.S. 953, 100 L.Ed. 
1476. 

Buie of evidence not limited to crimi¬ 
nal trials 

Statutory provision that, after 
proof of conspiracy, the act or dec- 
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laration of a conspirator against his 
co-conspirator and relating to the 
conspiracy may be given is only a 
rule of evidence and is not limited in 
its application to the trial of crimi¬ 
nal actions but is utilized in civil 
actions as well. 

Cal.—People v. Talbott, 151 P.2d 317, 
65 C.A.2d 654, certiorari denied 
65 S.Ct. 677, 324 U.S. 845, 89 L.Ed. 
1406. 

Offenses to which rule applies 

(1) The rule applies to any crime. 
N.C.—iState v. Foster, 90 S.E. 785, 172 

N.C. 960. 

(2) Abduction. 

Iowa.—State v. Dickerhoff, 104 N.W. 
350, 127 Iowa 404. 

N.Y.—People v. Brown, 24 N.Y.S. 
1111, 71 Hun 601. 

(3) Abortion. 

Cal.—People v. Sherman, 273 P.2d 611, 
127 C.A.2d 230—People v. Allen, 231 
P.2d 896, 104 C.A.2d 402. 

Ill.—People v. Braune, 59 N.E.2d 519, 
325 Ill.App. 331. 

N.J.—State v. Ellrich, 89 A.2d 685, 
10 N.J. 146. 

Utah.—State v. McCurtain, 172 P. 481, 
52 Utah 63. 

1 C.J. p 325 note 1—16 C.J. p 646 
note 82. 

(4) Adultery. 

Ky.—Dean v. Commonwealth, 28 S. 
W.2d 11, 234 Ky. 308. 

(5) Arson. 

Ill.—People v. Covitz, 104 N.E. 887, 
262 Ill. 614. 

Kan.—State v. Smith, 252 P.2d 917, 
173 Kan. 807. 

N.Y.—People v. La Barbera, 8 N.E.2d 
884, 274 3ST.Y. 339. 

Tex.—Posey v. State, 103 S.W.2d 763, 
132 Tex.Cr. 268—Arensman v. State, 
187 S.W. 471, 79 Tex.Cr. 546. 

6 C.J. p 577 note 72. 

(6) Assault. 

Ga.—Robbins v. State, 100 S.E.2d 119, , 
96 Ga.App. 402—Jenkins v. State, 
37 S.E.2d 230, 73 Ga.App. 515— 
Bryant v. State, 16 S.E.2d 241, 65 
Ga.App. 623. 

Tex.—Arambula v. State, 112 S.W.2d 
737, 133 Tex.Cr. 474. 

16 C.J. p 646 note 84. 

(7) Breaking and entering. 

Iowa.—State v. Arthur, 109 N.W. 
1083, 135 Iowa 48. 

(8) Bribery. 

U.S.—Marbs v. U. S., C.A.Mo., 250 F. 
2d 514, certiorari denied Sarkis v. 
U. S., 78 S.Ct. 703, 356 U.S. 919, 

2 L.Ed.2d 715. 

Mass.—Commonwealth v. Connolly, 

33 N.E.2d 303,-308 Mass. 481. 

Mich.—People v. Nankervis, 46 N.W. 

2d 592, 330 Mich. 17. 

Ohio.—Curtis v. State, 148 N.E. 834, 
113 Ohio St. 187. 

Tex.—Jones v. State, 209 S.W.2d 613, 
151 Tex.Cr. 519. 

16 C.J. p 646 note 86. 


(9) Burglary. 

Cal.—People v. McGill, 255 P. 261, 82 
C.A. 98. 

Ind.—Hamilton v. State, 184 N.E. 170, 

205 Ind. 26. 

Kan.—State v. Hoerr, 129 P. 153, 88 
Kan. 573. 

(10) Burning building to defraud 
insurance company. 

Ky.—Allen v. Commonwealth, 196 S. 
W. 160, 176 Ky. 475. 

(11) Conspiracy. 

U.S.—U. S. v. Rosenberg, C.C.A.N.Y., 
150 F.2d 788, certiorari denied 66 
S.Ct. 90, 326 U.S. 762, 90 L.Ed. 451, 
and Weiss v. U. S., 66 S.Ct. 91, 326 
U.S. 752, 90 L.Ed. 451—American 
Tobacco Co. v. U. S., C.C.A.Ky., 147 
F.2d 93, affirmed 66 S.Ct. 1125, 328 
U.S. 781, 90 L.Ed. 1575—U. S. v. 
Molzahn, C.C.A.Conn., 135 F.2d 92, 
certiorari denied Molzahn v. U. S., 
63 S.Ct. 1440, 319 U.S. 774, 87 L.Ed. 
1721. 

U. S. v. Food and Grocery Bureau 
of Southern Cal., D.C.Cal., 43 F. 
Supp. 966. 

Cal.—People v. Comstock, 305 P.2d 
228, 147 C.A.2d 287—People v. Cur¬ 
tis, 235 P.2d 51, 106 C.A.2d 321- 
People v. Yant, 80 P.2d 506, 26 C.A. 
2d 725—People v. Lichtenstein, 135 
P. 692, 22 C.A. 592. 

Iowa.—State v. Warren, 47 N.W.2d 
221, 242 Iowa 176—State v. Schenk, 
18 N.W.2d 169, 236 Iowa 178—State 
v. Keul, 5 N.W.2d 849, 233 Iowa 
852. 

S.C.—State v. Ferguson, 70 S.E.2d 
355, 221 S.C. 300, certiorari denied 
Ferguson v. State of South Caro¬ 
lina, 73 S.Ct. 35, 344 U.S. 830, 97 
L.Ed. 646—State v. Blackwell, 67 
S.E.2d 684, 220 S.C. 342. 

(12) Counterfeiting labels. 

N.Y.—People v. Strauss, 88 N.Y.S. 40, 
94 App.Div. 453, 18 N.Y.Cr. 396, 
affirmed 71 N.E. 1135, 179 N.Y. 553. 

(13) Embezzlement. 

Mo.—State v. Adams, 200 S.W.2d 75, 
355 Mo. 1186. 

(14) Extortion or attempted extor¬ 
tion. 

Cal.—People v. Fratiano, 282 P.2d 
1002, 132 C.A.2d 610. 

Ga.—Cook v. State, 97 S.E. 264, 22 
Ga.App. 770. 

Ind.—Webster v. State, 190 N.E. 52, 

206 Ind. 431. 

N.Y.—People v. Hall, 64 N.Y.S. 433, 
51 App.Div. 57, 15 N.Y.Cr. 29. 

(15) Forgery. 

Cal.—People v. Kitchens, 331 P.2d 127, 
164 C.A.2d 529. 

Iowa.—State v. Flood, 127 N.W. 48, 
148 Iowa 146—State v. Ottley, 126 
N.W. 334, 147 Iowa 329. 

Okl.—Grayson v. State, 154 P. 334, 
12 Okl.Cr. 226. 

(16) Fraudulent registration for 
election. 

Md.—Simond v. State, 95 A. 1073, 127 
Md. 29. 
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Mo.—State v. Weisman, 141 S.W 
1108, 238 Mo. 547. 

(17) Homicide. 

Ala.—Stewart v. State, 89 So. 391, 
18 Ala.App. 92, certiorari denied Ex 
parte State ex rel. Attorney Gen¬ 
eral, 89 So. 395, 206 Ala. 9. 

Ga.—Smith v. State, 96 S.E. 632, 148 
Ga. 332. 

Ky.—Reynolds v. Commonwealth, 61 
SW.2d 288, 249 Ky. 644. 

La.—State v. Dowdy, 47 So.2d 496, 217 
La. 773, certiorari denied 71 S.Ct. 
75, 340 U.S. 856, 95 L.Ed. 627. 

Mo.—State v. Clark, 277 SW.2d 593— 
State v. Holloway, 195 SW.2d 662, 
355 Mo. 217. 

Mont.—State v. Byrne, 199 P. 262, 60 
Mont. 317. 

Okl.—Fairris v. State, Cr., 287 P.2d 
708. 

Tex.—Whitton v. State, 243 SW. 469, 
92 Tex.Cr. 271. 

Wis.—State v. Timm, 12 NW.2d 670, 
244 Wis. 508. 

16 C.J. p 647 note 92. 

(18) Illegal use of mails, or using 
mails to defraud. 

U.S.—Reistroffer v. U. S., C.A.Iowa, 
258 F.2d 379, certiorari denied 79 
S.Ct. 313, 358 U.S. 927, 3 L.Ed.2d 
301, rehearing denied 80 S.Ct. 42, 
361 U.S. 856, 4 L.Ed.2d 96—Zimmer¬ 
man v. U. S., C.A.Tex., 171 F.2d 790, 
certiorari denied 69 S.Ct. 1513, 337 
U.S. 941, 93 L.Ed. 1746, rehearing 
denied 70 S.Ct. 35, 338 U.S. 840, 94 
L.Ed. 513—Vause v. U. S. f C.C.A. 
N.Y., 53 F.2d 346, certiorari denied 
52 S.Ct. 37, 284 U.S. 661, 76 L.Ed. 
560. 

16 C.J. p 647 note 94. 

(19) Immigration law violation. 
U.S.—Giordano v. U. S., C.C.A.N.Y., 

9 F.2d 830. 

(20) Income tax evasion. 

U.S.—U. S. v. Keenan, C.A.I11., 267 
F.2d 118, certiorari denied Keenan 
v. U. S., 80 S.Ct. 121, 361 U.S. 863, 
4 L.Ed. 104, rehearing denied 80 
S.Ct. 254, 361 U.S. 921, 4 L.Ed.2d 
189. 

(21) Keeping disorderly house, or 
house of ill fame. 

Ga.—Smith v. State, 182 S.E. 816, 
52 Ga.App. 88. 

Ill.—People v. Tucker, 156 N.E.2d 873, 
21 Ill.App.2d 46, affirmed 163 N.E.2d 
510, 18 I11.2d 103, certiorari de¬ 
nied Tucker v. Illinois, 80 S.Ct. 
860, 362 U.S. 950, 4 L.Ed.2d 868- 
People v. Williams, 127 N.E.2d 
505, 6 Ill.App.2d 325, affirmed 133 
N.E.2d 268, 8 U1.2d 140. 

16 C.J. p 647 note 95. 

(22) Kidnapping. 

Cal.—People v. Wagner, 24 P.2d 927, 
133 C.A. 775. 

N.Y.—People v. Micelli, 142 N.Y.S. 
102, 156 App.Div. 756, affirmed 111 
N.Y.S. 1094, 216 N.Y. 727. 

Tex.—Nunez v. State, 156 S.W. 933, 
70 Tex.Cr. 481. 
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ferred to as the “co-conspirator exception to the 
hearsay rule, and is one of the recognized ex¬ 
ceptions to the rule excluding hearsay evidence.99.10 

The exception is founded on principles which 
apply to agencies and partnerships, for it is reason¬ 


able that, where a body of men assume the attribute 
of individuality, whether for commercial business 
or for the commission of a crime, the association 
should be bound by the acts of one of its members 
in carrying out the design j 1 and the legal principle 


(23) Larceny or theft. 

Ala.—Leverett v. State, 93 So. 347, 
18 Ala.App. 578. 

Cal.—People v. Frankfort, 251 P.2d 
401, 114 C.A.2d 680—People v. 

Temple, 59 P.2d 417, 15 C.A.2d 336- 
People v. McGill, 255 P. 261, 82 C. 
A. 98. 

Ga.—Corley v. State, 14 S.E.2d 121, 
64 Ga.App. 841. 

Okl.—Anthony v. State, 28 P.2d 1115, 
55 Okl.Cr. 260. 

16 C.J. p 647 note 97. 

(24) Liquor law violations. 

U.S.—Briggs v. U. S., C.A.Okl., 176 F. 
2d 317, certiorari denied 70 S.Ct. 
103, 338 U.S. 861, 94 L.Ed. 528, cer¬ 
tiorari denied Payne v. U. S., 70 
S.Ct. 102, 338 U.S. 861, 94 L.Ed. 528, 
rehearing denied 70 S.Ct. 158, 338 U. 
S. 882, 94 L.Ed. 541—Burt v. U. S., 
C.C.A.Ala., 139 F.2d 73, certiorari 
denied 64 S.Ct. 936, 321 U.S. 799, 
88 L.Ed. 1073, and Gilliland v. U. 
S., 64 S.Ct. 936, 321 U.S. 799, 88 
L.Ed. 1087—Metzler v. U. S., C.C.A. 
Cal., 64 F.2d 203—Dowdy v. U. S., 
C.C.A.N.C., 46 F.2d 417. 

Ala.—Hanson v. State, 168 So. 698, 
27 Ala.App. 147, certiorari denied 
168 So. 700, 232 Ala. 585. 

Okl.—Parnell v. State, 250 P.2d 474, 
96 Okl.Cr. 154. 

Tex.—Lindley v. State, 123 S.W. 1107, 
57 Tex.Cr. 480. 

(25) Lottery law violation. 

U.S.—Miller v. U. S., C.C.A.Fla., 126 

F.2d 771, certiorari denied 62 S.Ct. 
1289, 316 U.S. 695, 86 L.Ed. 1765. 
Ga.—Martin v. State, 37 S.E.2d 411, 
73 Ga.App. 573, certiorari denied 67 
S.Ct. 115, 329 U.S. 760, 91 L.Ed. 
655. 

(26) Lynching statute violation. 
N.C.—State v. Rumple, 100 S.E. 622, 

178 N.C. 717. 

(27) Narcotic law violation. 

U.S.—U. S. v. Russano, C.A.N.T., 257 
F.2d 712—U. S. v. Morelia, C.A.N.Y., 
250 F.2d 631—-U. S. v. Dragotto, C. 
A.N.Y., 231 F.2d 315—U. S. v. Iacul- 
lo, C.A.I11., 226 F.2d 788, certiorari 
denied 76 S.Ct. 435, 350 U.S. 966, 
100 L.Ed. 839—Barnett v. U. S., 
C.A.Wash., 171 F.2d 721—U. S. v. 
Frankel, C.C.A.N.Y., 65 F.2d 285, 
certiorari denied Frankel v. U. S„ 
54 S.Ct. 119, 290 U.S. 682, 78 L.Ed. 
588. 

ParisI v. U. S., C.C.A.N.Y., 279 F. 
253. 

Mass.—Commonwealth v. Curry, 166 
N.E.2d 714. 

N.Y.—People v. Pacuicca, 134 N.Y.S. 
2d 381, affirmed 144 N.Y.S.2d 711, 
286 App.Div. 996. 


(28) Obtaining money or property 
by false pretenses. 

Cal.—People v. Haskins, 194 P. 43, 
49 C.A. 640. 

Idaho.—State v. So, 231 P.2d 734, 71 
Idaho 324. 

Iowa.—State v. Huckins, 234 NW. 
554, 212 Iowa 283. 

Kan.—State v. Yisco, 331 P.2d 318, 
183 Kan. 562. 

Pa.—Commonwealth v. Berman, 181 
A. 244, 119 Pa.Super. 315—Common¬ 
wealth v. Strauss, 89 Pa.Super. 82. 
16 C.J. p 647 note 98. 

(29) Pandering and conspiracy to 
pander. 

Cal.—People v. Horner, 290 P.2d 902, 
137 C.A.2d 615. 

(30) Perjury. 

Ark.—Van Camp v. State, 180 S.W. 
173, 125 Ark. 532. 

Minn.—State v. Smith, 190 N.W. 48, 
153 Minn. 167. 

(31) Possession of explosives. 

Cal.—People v. Fitzgerald, 58 P.2d 
718, 14 C.A.2d 180, certiorari denied 
Fitzgerald v. People of State of Cal¬ 
ifornia, 57 S.Ct. 115, 299 U.S. 593, 
81 L.Ed. 437. 

(32) Rape and assault with intent 
to rape. 

Cal.—People v. Rivas, 207 P.2d 1062, 
92 C.A.2d 663. 

Colo.—Granato v. People, 49 P.2d 431, 
97 Colo. 303. 

Ga.—Reeves v. State, 50 S.E.2d 640, 
78 Ga.App. 126. 

Iowa.—State v. Dean, 126 N.W. 692, 
148 Iowa 566. 

Mo.—State v. Swindell, 271 S.W.2d 
533—State v. Cataldo, 268 S.W.2d 
836. 

Tex.—Young v. State, 201 S.W.2d 46, 
150 Tex.Cr. 378—Dodson v. State, 
192 SW.2d 451, 149 Tex.Cr. 184— 
Segrest v. State, Cr., 57 SW. 845. 

(33) Receiving stolen property. 

Cal.—People v. Knott, 126 P.2d 375, 

52 C.A.2d 439. 

Ga.—Tucker v. State, 95 S.E.2d 296, 
94 Ga.App. 468. 

Neb.—Goldsberry v. State, 92 NW. 
906, 66 Neb. 312. 

Tex.—Bargna v. State, Cr., 68 SW. 
997. 

(34) Robbery. 

U.S.—U. S. v. Avellino, C.A.Pa., 216 
F.2d 877—Cossack v. U. S., C.C.A. 
Cal., 82 F.2d 214. 

Ala.—Helms v. State, 121 So.2d 104, 
40 Ala.App. 622, certiorari denied 
121 So.2d 106, 270 Ala. 603. 

Cal.—People v. Spivak, 334 P.2d 44. 
166 C.A.2d 796, certiorari denied 
and appeal dismissed Spivak v. 
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California, 80 S.Ct. 96, 361 U.S. 13, 
4 L.Ed.2d 52. 

Ga.—Burns v. State, 11 S.E.2d 350, 
191 Ga. 60. 

Ill.—People v. Tomaszewski, 94 N.E. 

2d 154, 406 Ill. 346. 

Mo.—State v. Johnson, 286 SW.2d 
787. 

N.C.—State v. Summerlin, 60 S.E.2d 
322, 232 N.C. 333. 

16 C.J. p 647 note 3. 

(35) Securities Act violation. 
U.S.—Baker v. U. S., C.C.A.La., 156 
F.2d 386, certiorari denied 67 S. 
Ct. 123, 329 U.S. 763, 91 L.Ed. 657, 
Silverman v. U. S., 67 S.Ct. 123, 
329 U.S. 763, 91 L.Ed. 657, and 
Johnson v. U. S., 67 S.Ct. 123, 329 
U.S. 763, 91 L.Ed. 657, rehearing 
denied 67 S.Ct. 295, 329 U.S. 829, 
91 L.Ed. 703, and 67 S.Ct. 296, two 
cases, 329 U.S. 829, 91 L.Ed. 703. 

99.5 U.S.—U. S. v. Morello, C.A.N.Y., 
250 F.2d 631. 

99.10 U.S.—Wolcher v. U. S., C.A. 
Cal., 233 F.2d 748, certiorari de¬ 
nied 77 S.Ct. 61, 352 U.S. 839, 1 L. 
Ed.2d 56—American Tobacco Co. v. 
U. S., C.C.A.Ky., 147 F.2d 93, af¬ 
firmed 66 S.Ct. 1125, 328 U.S. 781, 
90 L.Ed. 1575—Clark v. U. S., C. 
C.A.Ga., 61 F.2d 409. 

Ga.—Williams v. State, 110 S.E. 286, 
152 Ga. 498. 

Neb.—Gebhart v. State, 207 N.W. 172, 
114 Neb. 302—Zediker v. State, 207 
NW. 168, 114 Neb. 292, followed in 
Winslow v. State, 207 NW. 172, 114 
Neb. 301. 

Pa.—Commonwealth v. Garrison, 157 
A.2d 75, 398 Pa. 47. 

Commonwealth v. Girardot, 163 
A. 362, 107 Pa.Super. 274. 

Tex.—Opp v. State, 103 SW.2d 748, 
132 Tex.Cr. 221—Whitton v. State, 
243 S.W. 469, 92 Tex.Cr. 271. 
Testimonial trustworthiness 

“The declarations of a conspirator 
constitute an exception to the hear¬ 
say rule, affording in the circum¬ 
stances a sufficient guaranty of testi¬ 
monial trustworthiness.*' 

N.J.—State v. Carbone, 91 A.2d 571, 
576, 10 N.J. 329. 

1. U.S.—Merrill v. U. S., C.C.A.La., 
40 F.2d 315—Van Riper v. U. S., C. 
C.A.N.Y., 13 F.2d 961, certiorari 

denied Ackerson v. U. S., 47 S.Ct. 
102, 273 U.S. 702, 71 L.Ed. 848. 

Fla.—Corpus Juris quoted in Strick¬ 
land v. State, 165 So. 289, 290, 122 
Fla. 384. 

N.C.—State v. Conner, 103 S.E. 79, 
179 N.C. 752. 

16 C.J. p 646 note 78. 



22A C. J. S, 


§ 754 CRIMINAL LAW 


governing in cases where several are connected in 
an unlawful enterprise is that every act or declara¬ 
tion of one of those concerned in the furtherance 
of the original enterprise and with reference to 
the common object is, in contemplation of law, the 
act or declaration of all. 2 The reason for the ex¬ 
ception ceases to exist where, in fact, there is no 
community of interest between the person whose act 
or statement is offered in evidence and accused. 2 * 5 

As is seen infra § 777, the acts and declarations 
of a co-conspirator may be admissible when they 
are a part of the res gestae. 

Discretion of court . The extent to which the 
declarations of conspirators are admissible against 
others involved in the same conspiracy is to a great 


extent within the discretion of the trial court. 3 

Acts and declarations of one codefendant in the 
presence of another, which have a legitimate bear¬ 
ing on the crime which was afterward committed, 
are admissible against such other. 4 

Fixing time, place, etc. It is not necessary that 
a witness who testifies as to declarations of co-con¬ 
spirators of accused first should be required to fix 
the time and place of their utterance and to name 
the persons present. 5 

Who are conspirators . When two or more per¬ 
sons are found acting together with an unlawful 
intent in the commission of an offense they are con¬ 
spirators within the significance of the term as it 


Exception founded on theory of agen¬ 
cy 

U.S.—Wolcher v. U. S., C.A.Cal., 2S3 
F.2d 748, certiorari denied 77 S. 
Ct. 61. 352 U.S. 839, 1 L.Ed.2d 56— 
U. S. v. Olweiss, C.C.A.N.Y., 138 F. 
2d 798, certiorari denied Olweiss v. 
TJ. S. f 64 S.Ct. 483, 321 U.S. 744, 
88 L.Ed. 1047. 

U. S. v. Sorrentino, D.C.Pa., 78 
F.Supp. 425, affirmed, C.A., 175 F. 
2d 721, certiorari denied 70 S.Ct. 
143, 338 U.S. 868, 94 L.Ed. 532, re¬ 
hearing denied 70 S.Ct. 238, 338 U. 
S. 896, 94 L.Ed. 551. 

Md.—Greenwald v. State, 157 A.2d 
119, 221 Md. 245. 

N.T.—People v. Candib, 129 N.Y.S.2d 
176. 

Utah.—State v. Scott, 175 P.2d 1016, 
111 Utah 9. 

2, U.S.—U. S. v. Kelley, C.C.A.N.Y., 
105 F.2d 912—D’Allessandro v. U. 
S., C.C.A.Pa., 90 F.2d 640—Corpus 
Juris quoted in Coplin v. U. S., 
C.C.A.Wash., 88 F.2d 652, 661, cer¬ 
tiorari denied 57 S.Ct. 929, 301 U.S. 
703, 81 L.Ed. 1357—Corpus Juris 
quoted in Cossack v. U. S., C.C.A. 
Cal., 82 F.2d 214, 216, certiorari 
denied 56 S.Ct. 678, 298 U.S. 654, 
80 L.Ed. 1081, rehearing denied 298 
U.S. 691, 56 S.Ct. 750, 80 L.Ed. 
1049, certiorari denied 66 S.Ct. 949, 
298 U.S. 678, 80 L.Ed. 1399—Brown 
v. U. S., C.C.A.N.Y., 298 F. 428- 
Burns v. U. S., C.C.A.Okl., 279 F. 
982. 

U. S. v. Belisle, D.C.Wash., 107 F. 
Supp. 283. 

Ala.—Alpin v. State, 99 So. 734, 19 
Ala.App. 604—Durden v. State, 93 
So. 342, 18 Ala.App. 498, certiorari 
denied Ex parte Durden, 93 So. 922, 
208 Ala. 697. 

Ariz.—State v. Sullivan, 200 P.2d 346, 
68 Ariz. 81. 

Cal.—People v. Bryant, 281 P. 404, 
101 C.A. 84. 

Fla.— Corpus Juris quoted in Strick¬ 
land v. State, 165 So. 289, 290, 122 
Fla. 384. 


Ga.—Daniels v. State, 199 S.E. 572, 
58 Ga.App. 599. 

Ill.—People v. Niemoth, 98 N.E.2d 
733, 409 Ill. Ill, certiorari denied 
Niemoth v. State of Illinois, 73 S. 
Ct. 97, 344 U.S. 858, 97 L.Ed. 666- 
People v. Pierce, 57 NT.E.2d 345, 387 
Ill. 608—People v. Meisenhelter, 45 
N.E.2d 678, 381 Ill. 378—People v. 
Hedge, 120 N.E. 494, 284 Ill. 513. 
La.—State v. Smith, 195 So. 523, 194 
La. 1015—State v. Skeahan, 120 So. 
626, 167 La. 1003. 

Neb.—Edwards v. State, 204 N.W. 
780, 113 Neb. 698. 

Okl.—Knight v. State, 182 P. 736, 
16 Okl.Cr. 29 8. 

Pa.—Commonwealth v. Bardolph, 186 
A. 421, 123 Pa.Super. 34, reversed on 
other grounds 192 A. 916, 326 Pa. 
513—Commonwealth v. Deutsch, 72 
Pa.Super. 298. 

Utah.—Corpus Juris Secundum cited 
in State v. Erwin, 120 P.2d 285, 
310, 101 Utah 365. 

W.Va.—State v. Cook, 95 S.E. 792, 
81 W.Va. 686. 

16 C.JT. p 646 note 79. 

As original evidence 

When the connection of two or 
more individuals to do an unlawful 
act is shown, every act and declara¬ 
tion of each member of the conspira¬ 
cy in pursuance of their concerted 
plan is, in law, the act and declara¬ 
tion of them all, and, on that ac¬ 
count, is original evidence against 
each of them. 

Ark.—Lesieurs v. State, 280 S.W. 9, 
170 Ark. 560. 

Pa.—Commonwealth v. Jermyn, 101 
Pa.Super. 455. 

Tex.—Gray v. State, 268 S.W. 941, 99 
Tex.Cr. 305, rehearing denied 269 
S.W. 1056, 99 Tex.Cr. 305. 

Name Immaterial 

Acts, admissions, and declarations 
of one of confederates associated to 
accomplish crime, where having ref¬ 
erence to common enterprise then in 
progress, are binding on all confed¬ 
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erates, regardless of name given com¬ 
bination. 

U.S.—Cossack v. U. S., C.C.A.Cal., 82 
F.2d 214, certiorari denied 56 S.Ct. 
678, 298 U.S. 654, 80 L.Ed. 1081. re¬ 
hearing denied 56 S.Ct. 750, 298 U. 
S. 691, 80 L.Ed. 1409, certiorari de¬ 
nied 56 S.Ct. 949, 298 U.S. 678, 80 
L.Ed. 1399. 

2.5 letter by government agent to 
conspirator 

Where government agent, posing as 
member of conspiracy, sent letter to 
another member of conspiracy, letter 
was not admissible in evidence since 
there was no community of interest 
between government agent and oth¬ 
er members of conspiracy. 

U.S.—U. S. v. Morello, C.A.N.Y., 250 
F.2d 631. 

3. U.S.—Delaney v. U. S., 44 S.Ct. 
206, 263 U.S. 586, 68 L.Ed. 4G2. 

U. S. v. Von Clemm, C.C.A.N.Y., 
136 F.2d 968, certiorari denied 64 
S.Ct. 81, 320 U.S. 769, 88 L.Ed. 459 
—Barkley v. U. S., C.C.A.N.C., 66 F. 
2d 74—Baugh v. U. S., C.C.A.Idaho, 
27 F.2d 257, certiorari denied 49 S. 
Ct. 34, 278 U.S. 639, 73 L.Ed. 554— 
Harvey v. U. S., C.C.A.N.Y., 23 F. 
2d 561. 

Ohio.—Curtis v. State, 148 N.E. 834, 
113 Ohio St. 187. 

16 C.J. p 647 note 10. 

Discretion held not abused 
U.S.—Delaney v. U. S., 44 S.Ct. 206, 
263 U.S. 586, 68 L.Ed. 462. 

U. S. v. Morris, C.A.I11., 225 F.2d 
91, certiorari denied 76 S.Ct. 179, 
350 U.S. 901, 100 L.Ed. 792, re¬ 
hearing denied 76 S.Ct. 300, 350 U. 
S. 943, 100 L.Ed. 823. 

Cal.—People v. Allen, 231 P.2d 896, 
104 C.A.2d 402. 

4. Iowa.—State v. Penney, 84 N.W. 
509, 113 Iowa 691. 

16 C.J. p 646 note 81. 

5. Mont.—State v. Allen, 87 P. 177, 
34 Mont. 403. 
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is used in the rules under discussion. 6 It is not 
necessary that an individual have been one of the 
original conspirators, in order to be a member of a 
conspiracy. 7 

b. Purpose of Admission 

Conspirator's acts and declarations are admissible to 
show the Intent or motive of the parties. 

Acts and declarations of an alleged co-conspirator, 
offered in evidence against accused, may be admis¬ 
sible to show the intent with which the parties acted, 8 
or the motive which actuated them,9 and such evi¬ 
dence may also be applied to other issues. 9 - 6 

§ 755. Preliminary Evidence as to Conspir¬ 
acy or Common Purpose 

In order that acts or declarations of co-conspira¬ 
tors, made during the pendency of the conspiracy 
and in furtherance of its purpose, may be admit- 


CRIMINAL LAW §§ 754-756 

ted against accused, a foundation therefor must be 
laid by proving the existence of the conspiracy and 
accused’s connection therewith as discussed infra § 
756. For rules governing the time and order of such 
proof, see infra § 757, and its nature and sufficiency, 
infra § 760. 

§ 756. - Necessity 

a. Necessity of evidence of conspiracy 

b. Necessity of allegation of conspiracy 

a. Necessity of Evidence of Conspiracy 

The conspiracy must be established before the acts 
and declarations of a co-conspirator are admissible 
against the accused, and the latter's connection with the 
conspiracy must be made out. 

In order that acts and declarations of an alleged 
conspirator may be admissible in evidence against 
an alleged co-conspirator, a foundation must first 
be laid aliunde, 9 - 50 and the existence 10 of the con- 


6. Tex.—Thompson v. State, 33 S.W. 
2d 1067, 116 Tex.Cr. 460. 

Nature of criminal conspiracy see 
Conspiracy § 34 et seq. 

7. Cal.—Budd v. Morgan, 203 P. 764, 
187 C. 741. 

8. U.S.—Connelly v. U. S., C.A.Mo., 
249 F.2d 676, certiorari denied Cau¬ 
dle v. U. S., 78 S.Ct. 700, 366 U.S. 
921, 2 L.Bd.2d 716, rehearing de¬ 
nied 78 S.Ct. 991, two cases, 366 
U.S. 964, 2 L.Ed.2d 1072—U. S. v. 
Flynn, C.A.N.Y., 216 F.2d 364, cer¬ 
tiorari denied 76 S.Ct. 296, with¬ 
held 75 S.Ct. 286, rehearing denied 
75 S.Ct. 436, 348 U.S. 956, 99 L.Ed. 
747. 

Cal.—People v. Correa, 186 P. 1066, 
44 C.A. 634. 

Ill.—People v. Novotny, 20 N.E.2d 34, 
371 Ill. 58. 

Okl.—Thomas v. State, 267 P. 1040, 
40 Okl.Cr. 204. 

Tex.—Raymond v. State, 33 S.W.2d 
192, 116 Tex.Cr. 695—Hudson v. 

State, 66 S.W. 668, 43 Tex.Cr. 420. 

9. U.S.—U. S. v. Flynn, C.A.N.Y., 216 
F.2d 354, certiorari denied 76 S.Ct. 
295, withheld 75 S.Ct. 285, rehearing 
denied 75 S.Ct. 436, 348 U.S. 966, 99 
L.Ed. 747. 

Dwinnell v. U. S., Cal., 186 F. 754, 
108 C.C.A. 624. 

Ark.—Wawak v. State, 279 S.W. 997, 
170 Ark. 329. 

Cal.—People v. Correa, 186 P. 1066, 
44 C.A. 634. 

Ill.—People v. Novotny, 20 N.E.2d 34, 
371 Ill. 58. 

Ga.—Catlin v. State, 99 S.B. 619, 149 
Ga. 184. 

Green v. State, 105 S.E. 634, 26 
Ga.App. 109. 

Okl.—Morris v’. State, 96 P.2d 88, 68 
Okl.Cr. 147—Sledge v. State, 269 P. 
385, 40 Okl.Cr< 421—Thomas v. 


State, 267 P. 1040, 40 Okl.Cr. 204- 
Smith v. State, 200 P. 553, 19 Okl. 
Cr. 386. 

Showing had feeling 

(1) Evidence that codefendant par¬ 
ticipating in assault of striking work¬ 
man made threats shortly preceding 
assault is admissible as showing ill 
feeling toward class of persons em¬ 
bracing prosecuting witness and as 
tending to show motive and premed¬ 
itation. 

Tex.—Scott v. State, 20 S.W.2d 426, 
113 Tex.Cr. 265, followed in Webb 
v. State, 20 S.W.2d 430, and Gerth 
v. State, 20 S.W.2d 430. 

(2) On state’s theory that accused 
and others conspired to commit hom¬ 
icide and were together when hom¬ 
icide occurred, evidence of previous 
ill will or threats toward deceased, 
or quarrels with him by any cocon¬ 
spirator, was admissible. 

Tex.—Landry v. State, 35 S.W.2d 433, 
117 Tex.Cr. 396. 

9.5 U.S.—U. S. v. Flynn, C.A.N.Y., 
216 F.2d 354, certiorari denied 75 
S.Ct. 295, withheld 75 S.Ct. 285, re¬ 
hearing denied 75 S.Ct. 436, 348 U. 
S. 956, 99 L.Ed. 747. 

9.50 U.S.—'U. S. v. Carminati, C.A.N. 
Y„ 247 F.2d 640, certiorari denied 
Carminati v. U. S., 78 S.Ct. 150, 355 
U.S. 883, 2 L.Ed.2d 113, and Galgano 
v. U. S., 78 S.Ct. 150, 355 U.S. 883, 
2 L.Ed.2d 113—Montford v. U. S., 
C.A.Fla., 200 F.2d 759. 

Ala.—Cox v. State, 199 So. 806, 240 
Ala. 368. 

Cal.—People v. Catlin, 337 P.2d 113, 
169 C.A.2d 247. 

Ga.—Jones v. State, 9 S.E.2d 707, 62 
Ga.App. 734. 

Iowa.—State v. Davis, 297 N.W. 274, 
230 Iowa 309, certiorari denied 
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Davis v. State of Iowa, 62 S.Ct. 799, 
315 U.S. 814, 86 L.Ed. 1212. 

La.—State v. Smith, 195 So. 523, 194 
La. 1015. 

Pa.—Commonwealth v. Rosen, 14 A. 
2d 833, 141 Pa.Super. 272. 

Concerted action or agency 
One conspirator's statements in¬ 
criminating another are admissible 
where proper foundation is laid show¬ 
ing concert of action or agency with 
respect to very offense in question. 
U.S.—Sandez v. U. S., C.A.Cal., 245 
F.2d 712. 

10. U.S.—Lutwak v. U. S., Ill., 73 S. 
Ct. 481, 344 U.S. 604, 97 L.Ed. 593, 
rehearing denied 73 S.Ct. 726, 345 
U.S. 919, 97 L.Ed. 1352. 

Ong Way Jong v. U. S., C.A.Cal.. 
245 F.2d 392—Brown v. U. S., C.A. 
Tex., 202 F.2d 474—Montford v. U. 
S., C.A.Fla., 200 F.2d 759—Briggs v. 
U. S., C.A. Okl., 176 F.2d 317, cer¬ 
tiorari denied 70 S.Ct. 103, 328 
U.S. 861, 94 L.Ed. 528, certiorari de¬ 
nied Payne v. U. S., 70 S.Ct. 102, 338 
U.S. 861, 94 L.Ed. 528, rehearing de¬ 
nied 70 S.Ct. 158, 338 U.S. 882, 94 
L.Ed. 641—Bartlett v. U. S., C.C.A. 
N.M., 166 F.2d 920—Blumenthal v. 
U. S., C.C.A.Cal„ 158 F.2d 883, re¬ 
hearing denied 158 F.2d 762, af¬ 
firmed 68 S.Ct. 248, 332 U.S. 539, 
92 L.Ed. 154, rehearing denied Gold¬ 
smith v. U. S., 68 S.Ct. 385, 332 
U.S. 856, 92 L.Ed. 425, Weiss v. U. 
S., 68 S.Ct. 385, 382 U.S. 856, 92 L. 
Ed. 425, and Feigenb&um v. U. S., 
68 S.Ct. 385, 332 U.S. 856, 92 L.Ed. 
425—U. S. v. Rosenberg, C.C.A.N.Y., 
150 F.2d 788, certiorari denied 66 
S.Ct. 90, 326 U.S. 752, 90 L.Ed. 461 
and Weiss v. U. S. f 66 S.Ct. 91, 326 
U.S. 752, 90 L.Ed. 451—Braatelien 
v. U. S„ C.C.A.N.D., 147 F.2d 888— 
U. S. v. Fecoraro, C.C.A.N.Y., 115 
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spiracy must be shown or the fact 10 - 5 of the con- I that accused against whom the evidence is of- 
spiracy must be shown. It also must be shown | fered was a party to such conspiracy. 11 The same 


F.2d 245, certiorari denied Pecoraro 
v. TJ. S., 61 S.Ct. 611, 311 U.S. 685, 
85 L.Ed. 1123—Minker v. U. S., C. 

C.A.Pa., 85 F.2d 425—Mayola v. 
U. S., C.C.A.Cal., 71 F.2d 65—Nib- 
belink v. U. S., C.C.A.Mich., 66 F. 
2d 178—Thomas v. U. S., C.C.A. 
Kan., 57 F.2d 1039—Minner v. U. 
S., C.C.A.Kan. f 57 F.2d 506—Collen- 
ger v. U. S., C.C.A.Ind„ 50 F.2d 345, 
certiorari denied 52 S.Ct. 33, 284 
U.S. 654, 76 L.Ed. 554—Lane v. U. 
S., C.C.A.MO., 34 F.2d 413—Pope v. 
U. S., C.C.A.Pa., 289 F. 312, cer¬ 
tiorari denied 44 S.Ct. 33, 263 U.S. 
703, 68 L.Ed. 516. 

U. S. v. Schneiderman, D.C.Cal., 
106 F.Supp. 906—U. S. v. Schneider¬ 
man, D.C.Cal., 106 F.Supp. 892—U. 
S. v. Food and Grocery Bureau of 
Southern Cal., D.C.Cal., 43 F.Supp. 
966. 

Ala.—Cox v. State, 199 So. 806, 240 
Ala. 368—Patterson v. State, 79 So. 
459, 202 Ala. 65. 

Tate v. State, 122 So. 461, 23 Ala. 
App. 122, certiorari denied 122 So. 
462, 219 Ala. 361—Durden v. State, 
93 So. 342, 18 Ala.App. 498, cer¬ 
tiorari denied Ex parte Durden, 93 
So. 922, 208 Ala. 697—De Bardele- 
ben v. State, 77 So. 979, 16 Ala.App. 
367, certiorari denied 78 So. 877, 
201 Ala. 523. 

Ariz.— Corpus Juris Secendmn cited 

In State v. Sullivan, 200 P.2d 346, 
351, 68 Ariz. 81—State v. Smith, 
135 P.2d 879, 60 Ariz. 305. 

Cal.—Davis v. Superior Court In and 
For Marin County, 345 P.2d 613, 175 
C.A.2d 8—People v. Goldberg, 314 
P.2d 151, 152 C.A.2d 562—People v. 
Lyon, 288 P.2d 57, 135 C.A.2d 558- 
People v, Curtis, 235 P.2d 51, 106 
C.A2d 321—People v. Chait, 159 P. 
2d 445, 69 C.A.2d 503—People v. 
Murphy, 141 P.2d 755, 60 C.A.2d 762 
—People v. Busby, 104 P.2d 531, 
40 C.A.2d 193—People v. Tempomg- 
ko, 25 P.2d 245, 134 C.A. 209—People 
v. Vacarella, 214 P. 237, 61 C.A. 119. 
Colo.—Johnson v. People, 133 P.2d 
789, 110 Colo. 283. 

Del.—State v. Stiegler, 105 A. 667, 7 
Boyce 236—State v. Frantz, 121 A. 
652, 2 W.W.Harr. 225. 

D.C.—May v. U. S., 176 F.2d 994, 84 
U.S.App.D.C. 233, certiorari denied 
70 S.Ct. 58, 338 U.S. 830, 94 L.Ed. 
505, order withheld 70 S.Ct. 80, 
rehearing denied 70 S.Ct. 154, 338 
U.S. 882, 94 L.Ed. 542—Garsson 
v. U. S., 175 F.2d 994, 84 U.SApp.D. 
C. 233, certiorari denied 70 S.Ct. 58, 
two cases, 338 U.S. 830, 94 L.Ed. 
505, order withheld 70 S.Ct. 81, two 
cases, 338 U.S. 854, motion denied 
70 S.Ct. 94, 95, rehearing denied 
70 S.Ct. 154, 155, 338 U.S. 882, 94 
L.Ed. 542. 

Ga.—McCluskey v. State, 93 S.E.2d 


341, 212 Ga. 396, followed in 93 
S.E.2d 344, 212 Ga. 399—Wilson v. 
State, 110 S.E. 8, 152 Ga. 337. 

Walker v. State, 103 S.E.2d 681, 
97 Ga.App. 503—Murphy v. State, 
21 S.E.2d 454, 67 Ga.App. 626. 

Ill.—People v. Andrews, 158 N.E. 462, 
327 Ill. 162. 

People v. Niederhauser, 258 Ill. 
App. 564. 

Ind.—Kelley v. State, 3 N.E.2d 65, 
210 Ind. 380—Diblee v. State, 177 
N.E. 261, 202 Ind. 571. 

Iowa.—State v. Paden, 202 N.W. 105, 
199 Iowa 383—State v. Meyer, 164 
N.W. 794, 181 Iowa 440. 

Kan.—State v. Borserine, 337 P.2d 
697, 184 Kan. 405—State v. Wil¬ 
liams, 10 P.2d 1080, 135 Kan. 263. 

Ky.—Newsome v. Commonwealth, 
153 S.W.2d 949, 287 Ky. 447—McIn¬ 
tosh v. Commonwealth, 113 S.W.2d 
1144, 272 Ky. 159—Canada v. Com¬ 
monwealth, 89 S.W.2d 880, 262 Ky. 
177—Davis v. Commonwealth, 76 
S.W.2d 259, 256 Ky. 423—Reynolds 
v. Commonwealth, 61 S.W.2d 288, 
249 Ky. 644—Buster v. Common¬ 
wealth, 55 S.W.2d 18, 246 Ky. 322- 
Shell v. Commonwealth, 53 S.W.2d 
524, 245 Ky. 223—Mills v. Common¬ 
wealth, 43 S.W.2d 670, 241 Ky. 218 
—Cook v. Commonwealth, 43 S.W. 
2d 1, 240 Ky. 766—Fletcher v. Com¬ 
monwealth, 39 S.W.2d 972, 239 Ky. 
506—Howard v. Commonwealth, 12 
S.W.2d 324, 227 Ky. 142—Pharris 
v. Commonwealth, 248 S.W. 230, 
198 Ky. 51—Owens v. Common¬ 
wealth, 205 S.W. 398, 181 Ky. 378- 
Day v. Commonwealth, 191 S.W. 
105, 173 Ky. 269. 

Mass.—Commonwealth v. McDermott, 
152 N.E. 704, 255 Mass. 575. 

Mich.—People v. Heidt, 20 N.W.2d 
761, 312 Mich. 629—People v. Lewis, 
249 N.W. 451, 264 Mich. 83. 

Minn.—State v. Binder, 251 N.W. 665, 
190 Minn. 305. 

Miss.—Jones v. State, 198 So. 655, 189 
Miss. 533—Lee v. State, 134 So. 
185, 160 Miss. 618—Rich v. State, 
86 So. 770, 124 Miss. 272. 

Mo.—State v. Stogsdill, 23 S.W.2d 22, 
324 Mo. 105—State v. Loeb, 190 S. 
W. 299. 

Mont.—State v. Teubner, 193 P. 534, 
58 Mont. 482. 

N.Y.—People v. Candib, 129 N.Y.S.2d 
176. 

N.C.—State v. Benson, 66 S.E.2d 893, 
234 N.C. 263—State v. Wells, 13 S. 

E.2d 613, 219 N.C. 354. 

Ohio.—Tatu v. State, 182 N.E. 681, 
43 Ohio App. 68. 

Landon v. State, 161 N.E. 367, 
27 Ohio App. 529. 

Okl.—Burns v. State, 117 F.2d 155, 
72 Okl.Cr. 432—Thomas v. State, 
267 P. 1040, 40 Okl.Cr. 204—Saun¬ 
ders v. State, 249 P. 1117, 35 Okl. 
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Cr. 203—Saunders v. State, 244 P. 
55, 33 Okl.Cr. 336. 

Or.—State v. German, 90 P.2d 185, 
162 Or. 106—State v. Booth, 161 P. 
700, 82 Or. 394. 

Pa.—Commonwealth v. Rosen, 14 A. 
2d 833, 141 Pa.Super. 272—Com¬ 
monwealth v. Bingle, 62 Pa.Super. 
105. 

Tenn.—Solomon v. State, 76 S.W.2d 
331, 168 Tenn. 180. 

Tex.—Anderson v. State, 224 S.W. 
782, 87 Tex.Cr. 641—Steele v. State, 
223 S.W. 473, 87 Tex.Cr. 588—Roe¬ 
buck v. State, 213 S.W. 656, 85 Tex. 
Cr. 524. 

Utah.— Corpus Juris Seouudum cited 
in State v. Erwin, 120 P.2d 285, 
310, 101 Utah 365. 

Wash.—State v. Bates, 324 P.2d 810, 
62 Wash.2d 207—State v. Garrison, 
209 P.2d 454, 34 Wash.2d 654. 

W.Va.—State v. Robinson, 127 S.E. 
46, 97 W.Va. 691. 

Wis.—State v. Herman, 262 N.W. 718, 
219 Wis. 267—Bianchi v. State, 171 
N.W. 639, 169 Wis. 75. 

1 C.J. p 325 note 3—5 C.J. p 577 note 
73—16 C.J. p 647 note 11. 

Must show continuation of conspir¬ 
acy 

In prosecution for arson where it 
was claimed that accused and an¬ 
other entered into a conspiracy to 
run certain negroes out of a settle¬ 
ment by burning and dynamiting 
their houses, the state, seeking to 
introduce evidence of co-conspira¬ 
tor’s declarations made after burn¬ 
ing of the houses, made in accused’s 
absence, had burden of showing that 
the conspiracy continued after the 
burning. 

Ark.—Housley v. State, 220 S.W. 40, 
143 Ark. 315. 

10.5 Cal.—People v. Steccone, 223 P. 
2d 17, 36 C.2d 234. 

People v. Catlin, 337 P.2d 113, 
169 C.A.2d 247—People v. Sica, 247 
P.2d 72, 112 C.A.2d 574—People v. 
Kulwin, 226 P.2d 672, 102 C.A.2d 
104—People v. Talbott, 151 P.2d 
317, 65 C.A.2d 654, certiorari de¬ 
nied 65 S.Ct. 677, 324 U.S. 845, 89 
L.Ed. 1406—People v. Murphy, 141 
P.2d 755, 60 C.A.2d 762. 

Ga.—Robinson v. State, 61 S.E.2d 
475, 207 Ga. 337—Mitchell v. State, 
42 S.E.2d 767, 202 Ga. 247—State 
v. Smith, 195 So. 523, 194 La. 1015. 

11 . U.S.—Glasser v. U. S., Ill., 62 S. 
Ct. 457, 315 U.S. 60, 86 L.Ed. 680, 
rehearing denied 62 S.Ct. 629, 315 
U.S. 827, 86 L.Ed. 1222, rehearing 
denied 62 S.Ct. 637, 315 U.S. 827, 
86 L.Ed. 1222. 

U. S. v. Fabric Garment Co., C. 
A.N.Y., 262 F.2d 631/ certiorari de¬ 
nied Berman v. U. S., 79 S.Ct. 1117, 
359 U.S. 989, 3 L.Ed.2d 978, and 
Fabric Garment Co. v. U. S., 79 S. 
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rule applies to acts and declarations of one charged 
as an aider or abettor of accused, 12 or as an acces¬ 
sory before the fact. 12 - 5 The fact that the indict¬ 
ment charges a conspiracy does not dispense with 
the necessity of proof of the existence of such con¬ 
spiracy, in order to render the acts or declarations 
of one conspirator admissible against another. 13 

Where the indictment charges a killing “in the heat 
of passion,” such a charge, for practical purposes, 
precludes proof of a conspiracy, or of acts and con¬ 
duct of accused prior to the assault which caused the 
death. 13 * 5 

Direct testimony. There is no rule requiring the 
prosecution to establish a conspiracy in order to 
permit a witness to testify what one or all of sever¬ 
al accused persons did; 14 and evidence adduced by 
co-conspirators as witnesses, which is direct evi¬ 
dence of the facts to which they testify, is not within 
the rule requiring a conspiracy to be shown as a 
prerequisite to its admissibility. 15 


CRIMINAL LAW § 756 

The rule that declarations of an alleged con¬ 
spirator are admissible against an alleged co-con- 
spirator only if the existence of the conspiracy is es¬ 
tablished applies only where the declaration by the 
alleged conspirator is made to a third person, 15 - 5 
and positive testimony as to a conversation between 
accused and an accomplice relative to the crime, or 
the testimony of a third person who overheard such 
conversation, is not of the class of evidence requir¬ 
ing the establishment of a conspiracy to render it 
competent. 16 

b. Necessity of Allegation of Conspiracy 

As a genera! rule, acts and declarations of one al¬ 
leged conspirator are admissible In evidence against an 
alleged co-conspirator even though a conspiracy is not 
charged in the Indictment or information. 

It is generally recognized that evidence is admis¬ 
sible to prove a conspiracy although the indictment 
or information does not allege or charge a con¬ 
spiracy, as discussed in Indictments and Informa- 


Ct. 117, 359 U.S. 989, 3 L.Ed.2d 
978—Donaldson v. U. S., C.A.Mont., 
248 F.2d 364, certiorari denied 78 
S.Ct. 706, 356 U.S. 922, 2 L.Ed.2d 
717—Ong Way Jong v. U. S., C.A. 
Cal., 245 F.2d 392—Fowler v. U. S., 

C. A.Ga., 242 F.2d 860—Montford v. 
U. S., C.A.Fla., 200 F.2d 759—Bart¬ 
lett v. U. S., C.C.AJST.M., 166 F.2d 
920—Braatelien v. U. S., C.C.A.N. 

D. , 147 F.2d 888—U. S. v. Nardone, 
C.C.A.N.Y., 106 F.2d 41, reversed 
on other grounds Nardone v. U. 
S., 60 S.Ct. 266—Minker v, U. S., 
C.C.A.Pa., 85 F.2d 425—Mayola v. 
U. S., C.C.A.Cal., 71 F.2d 65—Nib- 
belink v. U. S„ C.C.A.Mich., 66 F. 
2d 178—Feigenbutz v. U. S., C.C.A. 
Mo., 65 F.2d 122—Thomas v. U. S., 
C.C.A.Kan., 57 F.2d 1039—Minner 
v. U. S., C.C.A.Kan., 57 F.2d 506— 
U. S. v. Benda, C.C.A.N.Y., 56 F.2d 
601—Pope v. U. S., C.C.A.Pa., 289 
F. 312, certiorari denied 44 S.Ct. 
33, 263 U.S. 703, 68 L.Ed. 515. 

Cal.—People v. Lyon, 288 P.2d 57, 
135 C.A.2d 558. 

D.C.—Taylor v. U. S., 260 F.2d 737, 
104 U.S.App.D.C. 219—May v. U. 
S., 175 F.2d 994, 84 U.S.App.D.C. 
233, certiorari denied 70 S.Ct. 58, 
338 U.S. 830, 94 L.Ed. 505, order 
withheld 70 S.Ct. 80, rehearing de¬ 
nied 70 S.Ct. 154, 338 U.S. 882, 94 
L.Ed. 542, Garsson v. U. S., 175 F. 
2d 994, 84 U.S.App.D.C. 233, certio¬ 
rari denied 70 S.Ct. 58, two cases, 
338 U.S. 830, 94 L.Ed. 505, order 
withheld 70 S.Ct. 81, two cases, 338 
U.S. 854, motion denied 70 S.Ct. 94, 
95, rehearing denied 70 S.Ct. 154, 
155, 338 U.S. 882, 94 L.Ed. 542. 
Ind.—Miller v. State, 6 N.E.2d 948, 
211 Ind. 317. 

Iowa.—State v. Paden, 202 N.W. 105, 
199 Iowa 383. 


Ky.—McIntosh v. Commonwealth, 113 
S.W.2d 1144, 272 Ky. 159—Canada 
v. Commonwealth, 89 S.W.2d 880, 
262 Ky. 177—Crawford v. Common¬ 
wealth, 45 S.W.2d 824, 242 Ky. 80. 
Mo.—State v. White, 292 S.W. 411, 
316 Mo. 576. 

N.C.—State v. Benson, 66 S.E.2d 893, 
234 N.C. 263. 

Okl.—Saunders v. State, 249 P. 1117, 
35 Okl.Cr. 203—Saunders v. State, 
244 P. 55, 33 Okl.Cr. 336. 

Pa.—Commonwealth v. Stephens, 64 
Pa.Super. 429. 

Tex.—Ryan v. State, 82 S.W.2d 668, 
128 Tex.Cr. 482—Carroll v. State, 
203 S.W. 599, 83 Tex.Cr. 369. 

Utah.—State v. Musser, 175 P.2d 724, 
110 Utah 534, vacated on other 
grounds 68 S.Ct. 397, 333 U.S. 95, 
92 L.Ed. 562. 

Wash.—State v. Bates, 324 P.2d 810, 
52 Wash.2d 207. 

1 C.J. p 325 note 3—16 C.J. p 648 
note 12. , 

Accused not party to conspiracy to 
commit crime charged 
“If A and B enter into a conspir¬ 
acy to murder B’s husband X, and 
B and C enter into a conspiracy to 
murder C’s husband Y, C's declara¬ 
tion to a third person about crime 
No. 2 is not admissible against B 
when he is on trial for Crime No. 1 
(unless, of course, there is a crim¬ 
inal link between the crimes).” 

Pa.—Commonwealth v. Petrillo, 12 
A.2d 317, 338 Pa. 65. 

Participation or ratification required 
(1) One conspirator is not bound 
by the acts or statements of another 
except where knowledge and active 
participation or an express or im¬ 
plied ratification can be proved. 
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Ky.—McIntosh v. Commonwealth, 113 
S.W.2d 1144, 272 Ky. 159. 

(2) The knowledge of one conspir¬ 
ator cannot be charged or admitted 
against an alleged co-conspirator un T 
til his participation in the conspira¬ 
cy is shown. 

U.S.—Kelton v. U. S., C.C.A.Pa., 294 
F. 491, certiorari denied Douglas 
v. U. S., 44 S.Ct. 403, 264 U.S. 590, 
68 L.Ed. 864. 

12. Ky.—Bowling v. Commonwealth, 
126 S.W. 360. 

La.—State v. Skeahan, 120 So. 626, 
167 La. 1003. 

Testimony of accomplice generally 
see infra § 786(1) et seq. 

12.5 Ala.—Langham v. State, 11 So. 
2d 131, 243 Ala. 564. 

13. Ky.—Stovall v. Commonwealth, 
62 S.W. 536, 23 Ky.L. 103. 

13.5 N.Y.—People v. Conforti, 72 N. 
Y.S.2d 458. 

14. La.—State v. Glauson, 115 So. 
484, 165 La. 270. 

Tex.—Bland v. State, 89 S.W.2d 996, 
129 Tex.Cr. 553. 

15. Cal.—People v. Steelik, 203 P. 78, 
187 C. 361. 

Idaho.—State v. Dingman, 219 P. 760, 
37 Idaho 253. 

Tex.—Bland v. State, 89 S.W.2d 996, 
129 Tex.Cr. 553. 

Utah.—State v. Erwin, 120 P.2d 285, 
101 Utah 365. 

15.5 Ohio.—State v. Hoffman, App., 
60 N.E.2d 322. 

16. N.H.—State v. Roach, 131 A. 606, 
82 N.H. 189. 

N.D.—State v. English, 85 N.W.2d 
427. 

Ohio.—State v. Hoffman, App., 60 N. 

E.2d 322. 
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tions § 253, and that a conspiracy among several, of 
which accused is one, to commit a crime may be 
proved at the trial of accused, although a conspiracy 
is not charged, supra § 600. Thus it follows that 
the general rule, stated supra § 754, that where it 
appears that two or more persons have conspired 
to commit an offense, everything said, done, or writ¬ 
ten by one of them during the existence of the con¬ 
spiracy, and in the execution or furtherance of the 
common purpose, is admissible in evidence against 
the others, applies although a conspiracy is not 
charged in the indictment or information. 17 Hence, 
if the conspiracy is shown to exist in fact, the rules 
of evidence are the same as where a conspiracy is 
charged. 18 Indeed, it has been held that a somewhat 
greater latitude is permissible where the conspiracy 


is not the substantive crime but is an incident there¬ 
to. 19 On the other hand, it has been held that the 
mere fact that accused and another are not under 
indictment as conspirators is a sufficient reason for 
excluding evidence of acts of such other which the 
prosecution claims were directed toward the common 
object. 20 

§ 757. -Time for Proof 

Although the conspiracy Is more properly proved be- 
fore evidence of the acts and declarations of co-conspira¬ 
tors Is admitted, the court may In its discretion admit 
such evidence out of regular order. 

As a general rule, proof of the existence of the 
conspiracy ordinarily should precede any proof of 
the acts or declarations of the co-conspirators of 
accused ; 21 but the rule in this respect is not absolute 


17. U.S.—Lee Dip v. U. S., C.C.A. 
Cal., 92 F.2d 802, certiorari denied 
68 S.Ct. 626, 303 U.S. 638, 82 L.Ed. 
1099—Coplin v. U. S., C.C.A.Wash., 
88 F.2d 652, certiorari denied 57 
S.Ct. 929, 301 U.S. 703, 81 L.Ed. 
1357—Cossack v. U. S., C.C.A.Cal., 
82 F.2d 214, certiorari denied 56 S. 
Ct. 678, 298 U.S. 654, 80 L.Ed. 1399 
—Quercia v. U. S., C.C.A.Mass., 70 
F.2d 997—Vilson v. U. S., C.C.A.Or„ 
61 F.2d 901—Robinson v. State, C. 
C.A.Cal., 33 F.2d 238. 

Cal.—People v. Richardson, 313 P.2d 
651, 152 C.A.2d 310—People v. 

Keyes, 284 P. 1096, 103 C.A. 624, 
hearing denied 284 P. 1105, 103 C. 
A. 624. 

Colo.— Corpus Juris Secundum cited 
in Perry v. People, 181 P.2d 439, 
442, 116 Colo. 440— Corpus Juris 
Secundum cited In Lewis v. Peo¬ 
ple, 123 P.2d 398, 401, 109 Colo. 89 
—Corpus Juris quoted in Smal- 
done v. People, 88 P.2d 103, 111, 
103 Colo. 498— Corpus Juris oited 
In Kolkman v. People, 300 P. 575, 
678, 89 Colo. 8. 

Ill. —People v. Novotny, 20 N.E.2d 34, 
871 Ill. 68—People v. Levy, 184 N. 
E. 223, 351 Ill. 110—People v. Loo¬ 
ney, 155 N.E. 363, 324 Ill. 376- 
People v. Bond, 125 N.E. 740, 291 
Ill. 74—People v. Curran, 121 N.E. 
637, 286 Ill. 302. 

Ind.—Gillespie v. State, 142 N.E. 220, 
194 Ind. 154. 

Iowa.—State v. Huckins, 234 N.W. 
554, 212 Iowa 283. 

Kan.—State v. Bundy, 76 P.2d 236, 
147 Kan. 4. 

Ky.—McIntosh v. Commonwealth, 
113 S.W.2d 1144, 272 Ky. 159—Day 
v. Commonwealth, 191 S.W. 105, 
173 Ky. 269. 

La.—State v. Gunter, 23 So.2d 305, 
208 La. 694—State v. Robichaux, 
115 So. 728, 165 La. 497. 

Mo.—State v. Casto, 132 S.W. 1115, 
231 Mo. 398. 

N.J.—Corpus Juris quoted in State v. 


Guida, 192 A. 445, 448, 118 N.J. 
Law 289— Corpus Juris cited in 
State v. Neary, 148 A. 608, 609, 106 
N.J.Law 104. 

N.T.—People v. Luciano, 14 N.E.2d 
433, 277 N.Y. 348, reargument de¬ 
nied 16 N.E.2d 129, 278 N.Y. 624, 
certiorari denied Luciano v. People 
of State of New York, 59 S.Ct. 81, 
305 U.S. 620, 83 L.Ed. 396, and 
Betillo v. People of State of New 
York, 59 S.Ct. 81, 305 U.S. 620, 83 
L.Ed. 396. 

People v. Alexander, 171 N.Y.S. 
881, 183 App.Div. 868, affirmed 122 
N.E. 887, 225 N.Y. 717. 

People v. Florence, 262 N.Y.S. 
775, 146 Misc. 735. 

Okl.—Mathews v. State, 198 P. 112, 
19 Okl.Cr. 153. 

Pa.—Commonwealth v. Garrison, 157 
A.2d 75, 398 Pa. 47— Corpus Juris 
quoted in Commonwealth v. Spar- 
duta, 122 A. 161, 165, 278 Pa. 37. 

Corpus Juris Secundum cited in 
Commonwealth v. Hancock, 112 A. 
2d 407, 410, 177 Pa.Super. 585— 
Corpus Juris Secundum cited in 
Commonwealth v. Sheaffer, 23 A.2d 
215, 217, 149 Pa.Super. 51. 

S.C.—State v. Blackwell, 67 S.E.2d 
684, 220 S.C. 342. 

Tex.—Sinclair v. State, 261 S.W.2d 
167, 159 Tex.Cr. 35, certiorari de¬ 
nied Sinclair v. State of Texas, 74 
S.Ct. 20, 346 U.S. 830, 98 L.Ed. 354. 

W.Va.—State v. Simon, 52 S.E.2d 725, 
132 W.Va. 322—State v. Olivetti, 
148 S.E. 205, 107 W.Va. 357. 

Wis.—O'Neil v. State, 296 N.W. 96, 
237 Wis. 391, 135 A.L.R. 719- 
Corpus Juris cited In Pollack v. 
State, 253 N.W. 560, 566, 215 Wis. 
200, reheard 254 N.W. 471, 215 Wis. 
200 . 

16 C.J. p 647 note 6. 

Distinction 

In a prosecution for conspiracy, 

I the object is to prove the illegal 

I agreement by the concerted action, 

1 while, in direct charge of crime, the 
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object is the reverse, that is to prove 
concerted action by the illegal agree¬ 
ment. 

Mo.—State v. Gadwood, 116 S.W.2d 
42, 342 Mo. 466. 

18. U.S.—Robinson v. U. S., C.C.A. 
Cal., 33 F.2d 238. 

N.Y.—People v. Werblow, 209 N.Y.S. 

88, 212 App.Div. 445. 

Inconsistent verdicts 

Since verdicts on different counts 
of indictment need not be consistent, 
acquittal on count charging conspira¬ 
cy will not prevent acts of each per¬ 
son accused being admissible against 
others, under count not charging con¬ 
spiracy, on theory of concert of ac¬ 
tion. 

U.S.—Coplin v. U. S., C.C.A.Wash., 88 
F.2d 652, certiorari denied 57 S.Ct. 
929, 301 U.S. 703, 81 L.Ed. 1357. 

19. Mo.—State v. Smalley, 252 S.W. 
443. 

20. Mass.—Commonwealth v. Derry, 
108 N.E. 890, 221 Mass. 45. 

21. U.S.—Feigenbutz v. U. S., C.C.A. 
Mo., 65 F.2d 122. 

Ala.—Durden v. State, 93 So. 342, 18 
Ala.App. 498, certiorari denied Ex 
parte Durden, 93 So. 922, 208 Ala. 
697—De Bardeleben v. State, 77 So. 
979, 16 Ala.App. 367, certiorari de¬ 
nied 78 So. 877, 201 Ala. 523. 

Ariz.— Corpus Juris Secundum cited 
in State v. Cassady, 190 P.2d 501, 
507, 67 Ariz. 48. 

Ark.—Burns v. State, 243 S.W. 963, 
155 Ark. 1. 

Cal.—Davis v. Superior Court In and 
For Marin County, 345 P.2d 513, 
175 C.A.2d 8—People v. Fratiano, 
282 P.2d 1002, 132 C.A.2d 610— 
People v. Alien, 231 F.2d 896, 104 
C.A.2d 402—People v. Griffin, 219 
P.2d 519, 98 C.A.2d 1—People v. 
Suter, 111 P.2d 23, 43 C.A.2d 444 
—People v. Walther, 81 P.2d 452, 
27 C.A.2d 583—People v. Ford, 253 
P. 966, 81 C.A. 449—People v. 
Blanchard, 235 P. 467, 71 C.A. 402. 
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or unyielding, 22 and flexibility in the order of proof conspiracy is to be inferred are so intimately blended 
is allowed. 22 - 6 Frequently evidence of acts and with the other facts going to constitute the crime 

declarations of an alleged co-conspirator is admitted that it is difficult to separate them. 24 - 5 

prior to the establishment of the fact of the con- If evidence of acts and declarations of an alleged 
spiracy and the connection of accused with it,23 co . conspirator is admit ted prior to the introduction 

especially where the conspiracy must be proved, if at 0 f evidence of the existence of the conspiracy and 
all, by circumstantial evidence necessitating showing the participation of accused in it, it is necessary 

a large number of apparently independent facts and that at some time before the close of the trial it be 

circumstances, 24 or where the facts from which the established that the conspiracy existed 24 - 10 and that 


Ga.—Robinson v. State, 61 S.E.2d 
475, 207 Ga. 337—Lanier v. State, 
1 S.E.2d 405, 187 Ga. 543—Coleman 
v. State, 82 S.E. 228. 141 Ga. 731. 

Martin v. State, 37 S.E.2d 411, 
73 Ga.App. 573, certiorari denied 
67 S.Ct. 115, 329 U.S. 760, 91 L.Ed. 
655. 

Ind.—Howe v. State, 115 N.E. 81, 186 
Ind. 139. 

Iowa.—State v. Paden, 202 N.W. 105, 
199 Iowa 383—State v. Priebe, 198 
Iowa 609, 199 N.W. 276. 

Kan.—State v. Shaw, 196 P. 1100, 108 
Kan. 781. 

Ky.—Fletcher v. Commonwealth, 39 
SW.2d 972, 239 Ky. 506—Corpus 
Juris cited la Welch v. Common¬ 
wealth, 225 S.W. 470, 475, 189 Ky. 
579. 

Mo.—State v. Craft, 253 S.W. 224, 
299 Mo. 332. 

N.C.—State v. Boswell, 139 S.E. 374, 
194 N.C. 260. 

Ohio.—Joyce v. State, 162 N.E. 388, 
119 Ohio St. 114. 

Okl.—Burns v. State, 117 P.2d 155, 

72 Okl.Cr. 432. 

Pa.—Commonwealth v. Lawrence, 127 
A. 465, 282 Pa. 128. 

Commonwealth v. Bingle, 62 Pa. 
Super. 105. 

Wis.—Gelosi v. State, 255 N.W. 893, 
215 Wis. 649. 

16 C.J. p 648 note 15. 

22. U.S.—Rand v. U. S., C.C.A.Iowa, 
77 F.2d 52. 

Ariz.—Corpus Juris Secundtun oited 
in State v. Cassady, 190 P.2d 501, 
507, 67 Ariz. 48. 

Cal.—People v. Griffin, 219 P.2d 519, 
98 C.A.2d 1—People v. Suter, 111 
P.2d 23, 43 C.A.2d 444—People v. 
Blanchard, 235 P. 467, 71 C.A. 402 
—People v. Matthew, 228 P. 417, 68 
C.A. 95. 

Ga.—Coleman v. State, 82 S.E. 228, 
141 Ga. 731. 

Martin v. State, 37 S.E.2d 411, 

73 Ga.App. 573, certiorari denied 
67 S.Ct. 115, 329 U.S. 760, 91 L.Ed. 
655. 

Idaho.—State v. Curtis, 161 P. 578, 
29 Idaho 724. 

La.—State v. Fernandez, 102 So. 186, 
157 La. 149. 

N.T.—People v. Connolly, 171 N.E. 
393, 253 N.Y. 330. 

N.C.—State v. Boswell, 139 S.E. 374, 
194 N.C. 260. 


Okl.—Gordon v. State, 30 P.2d 934, 
55 Okl.Cr. 359—Mathews v. State, 
198 P. 112, 19 Okl.Cr. 153. 

Tex.—Sapp v. State, 223 S.W. 459, 
87 Tex.Cr. 606. 

Utah.—State v. McIntyre, 66 P.2d 
879, 92 Utah 177. 

16 C.J. p 649 note 16. 

22.5 Md.—Greenwald v. State, 157 
A.2d 119, 221 Md. 245. 

Order In which evidence goes is nev¬ 
er important 

U.S.—U. S. v. Pugliese, C.A.N.Y., 153 
F.2d 497. 

23. U.S.—Parente v. U. S., C.A.Cal., 
249. F.2d 752—U. S. v. Sansone, C. 
A.N.Y., 231 F.2d 887, certiorari de¬ 
nied Sansone v. U. S., 76 S.Ct. 1055, 
351 U.S. 987, 100 L.Ed. 1500—U. S. 
v. Pugliese, C.C.A.N.Y., 153 F.2d 
497—U. S. v. Compagna, C.C.A.N. 
Y., 146 F.2d 524, certiorari denied 
65 S.Ct. 912, 324 U.S. 867, 89 L.Ed. 
1422, rehearing denied 65 S.Ct. 
1084, 325 U.S. 892, 89 L.Ed. 2004, 
certiorari denied Kaufman v. U. S., 
65 S.Ct. 913, 324 U.S. 867, 89 L.Ed. 
1422, rehearing denied 65 S.Ct. 
1084, 325 U.S. 892, 89 L.Ed. 2004, 
certiorari denied Maritote v. U. S. f 
65 S.Ct. 913, 324 U.S. 867, 89 L.Ed. 

' 1422—Eddington v. U. S., C.C.A. 

Okl., 24 F.2d 50. 

Ala.—Snoddy v. State, 101 So. 303, 
20 Ala.App. 168. 

Cal.—People v. Fratiano, 282 P.2d 
1002, 132 C.A.2d 610—People v. Col¬ 
lier, 295 P. 898, 111 C.A. 215, modi¬ 
fied on other grounds People v. 
Shurtleff, 299 P. 92, 113 C.A. 739. 

Ga.—Coleman v. State, 82 S.E. 228, 
141 Ga. 731. 

Martin v. State, 37 S.E.2d 411, 
73 Ga.App. 573, certiorari denied 
67 S.Ct. 115, 329 U.S. 760, 91 L.Ed. 
655—Jenkins v. State, 37 S.E.2d 
230, 73 Ga.App. 515. 

Idaho.—State v. So, 231 P.2d 734, 71 
Idaho 324. 

Kan.—State v. Borserine, 337 F.2d 
697, 184 Kan. 405. 

La.—State v. Courtney, 127 So. 735, 
170 La. 314—State v. Dundas, 121 
So. 586, 168 La. 95. 

Md.—Greenwald v. State, 157 A.2d 
119, 221 Md. 245. 

Mo.—State v. Price, 238 S.W.2d 397, 
361 Mo. 1034—State v. Stogsdill, 
23 S.W.2d 22, 324 Mo. 105—State 
v. Silvey, 296 S.W. 128—State v. 
Parr, 246 S.W. 9 03, 296 Mo. 406. 
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N.C.—State v. Boswell, 139 S.E. 374, 
194 N.C. 260. 

Pa.—Commonwealth v. Hradesky, 84 
A.2d 393, 170 Pa.Super. 24—Com¬ 
monwealth v. Moody, 79 Pa.Super. 
412—Commonwealth v. Deutsch, 72 
Pa.Super. 298. 

Tex.—Sapet v. State, 266 S.W.2d 154, 
159 Tex.Cr. 620—Counts v. State, 
194 S.W.2d 267, 149 Tex.Cr. 348— 
Steele v. State, 223 S.W. 473, 87 
Tex.Cr. 588. 

Utah.—State v. McIntyre, 66 P.2d 
879, 92 Utah 177. 

Wis.—State ex rel. Tingley v. Han¬ 
ley, 22 N.W.2d 510, 248 Wis. 678. 

16 C.J. p 649 note 17. 

Cross-examination 
Admission in evidence of an in¬ 
criminating statement by one of per¬ 
sons accused, without first permit¬ 
ting cross-examination of witness 
through whom it was offered, is not 
error. 

U.S.—Lewis v. U. S., C.C.A.Mich., 11 
F.2d 745. 

34. U.S.—Baugh v. U. S., C.C.A.Ida- 
ho, 27 F.2d 257, certiorari denied 
49 S.Ct. 34, 278 U.S. 639, 73 L.Ed. 
554. 

Hawaii.—Territory v. Goto, 27 Ha¬ 
waii 65. 

Ill.—People v. Grilec, 119 N.E.2d 232, 
2 Ill.2d 538. 

Ind.—Miller v. State, 6 N.E.2d 948, 
211 Ind. 317. 

Kan.—State v. Borserine, 337 P.2d 
I 697, 184 Kan. 405. 

16 C.J. p 649 note 18. 

24.5 Cal.—People v. Ferlin, 265 P. 
230, 203 C. 587. 

People v. Fratiano, 282 P.2d 
i 1002, 132 C.A.2d 610—People v. Al¬ 
len, 231 P.2d 896, 104 C.A.2d 402- 
People v. Griffin, 219 P.2d 519, 98 
C.A.2d 1—People v. Suter, 111 P.2d 
23, 43 C.A.2d 444—People v. Mat¬ 
thew, 228 P. 417, 68 C.A. 95—Peo¬ 
ple v. Klopfer, 214 P. 878, 61 C.A. 
. 291—People v. Mills Sing, 183 P. 
865, 42 C.A. 385. 

24.10 U.S.—U. S. v. Clancy, OA.I11., 
276 F.2d 617—Parente v. U. S., CA.. 
Cal., 249 F.2d 752—U. S. v. Rosen¬ 
berg, C.C.A.N.Y., 150 F.2d 788, cer¬ 
tiorari denied 66 S.Ct. 90, 326 U.S. 
752, 90 L.Ed. 451, and Weiss v. U. 
S., 66 S.Ct. 91, 326 U.S. 762, 90 L. 
Ed. 451. 

Cal.—People v. Curtis, 235 P.2d 61, 
106 C.A.2d 321. 
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accused participated in it; 24 * 16 and any objections 
with respect to the competency of the evidence at 
the time when it was offered are obviated by the 
subsequent introduction of evidence establishing 
the conspiracy and thus rendering it competent. 25 

Generally it is not necessary that the existence of 
a conspiracy be established conclusively, 25 * 5 or 
beyond a reasonable doubt, 25 * 10 before the prosecu¬ 
tion may introduce in evidence the acts and declara¬ 
tions of an alleged co-conspirator, and evidence of 
acts and declarations of co-conspirators are usually 
properly admitted as soon as there is a prima facie 
establishment of the existence of the conspiracy. 25 - 15 

The generally recognized principle stated in Trial 
§ 96 that the order of proof, or the order in which 


evidence should be introduced, is a matter for the 
sound discretion of the trial court is frequently ap¬ 
plied where acts or declarations of a co-conspirator 
are offered in evidence against accused prior to the 
establishment of the existence of the conspiracy and 
that accused participated in it; 25 * 20 and, accord¬ 
ingly, whether or not such a departure from the strict 
order of proof shall be permitted is a matter rest¬ 
ing in the discretion of the trial court, 26 which is not 
subject to review except where an abuse of dis¬ 
cretion is clear. 27 

It has been considered that the right to admit evi¬ 
dence out of the regular order should be exercised 
with great caution, 28 and that such a course should 
not be permitted except under urgent and unusual 


Ga.—Jenkins v. State, 37 S.E.2d 230, 
73 Ga.App. 515. 

Mass.—Commonwealth v. Connolly, 
33 N.E.2d 303, 308 Mass. 481. 

Tex.—Sapet v. State, 266 S.W.2d 154, 
159 Tex.Cr. 620. 

24.15 U.S.—Newman v. U. S., C.C.A. 
Cal., 156 F.2d 8, certiorari denied 
Cain v. U. S., 67 S.Ct. 115, 329 U.S. 
760, 91 L.Ed. 665—U. S. v. Man- 
ton, C.C.A.N.Y., 107 F.2d 834, cer¬ 
tiorari denied Man ton v. U. S., 60 
S.Ct. 590, 309 U.S. 664, 84 L.Ed. 
1012, and Spector v. U. S., 60 S.Ct. 
590, 309 U.S. 664, 84 L.Ed. 1012. 

Idaho.—State v. So, 231 P.2d 734, 71 
Idaho 324. 

Ill.—People v. Rudnicki, 63 N.E.2d 
641, 327 Ill.App. 213, affirmed 68 N. 
E.2d 723, 394 Ill. 351. 

Tex.—Sapet v. State, 266 S.W.2d 154, 
159 Tex.Cr. 620. 

25. Cal.—People v. Breitenstein, 296 
P. 87, 111 C.A. 746. 

Ga.—Driggers v. State, 180 S.E. 619, 
51 Ga.App. 370—Tate v. State, 152 
S.E. 609, 41 Ga.App. 300. 

Ky.—Reynolds v. Commonwealth, 61 
S.W.2d 288, 249 Ky. 644—Owens v. 
Commonwealth, 205 S.W. 398, 181 
Ky. 878. 

Me.—State v. Vetrano, 117 A. 460, 
121 Me. 368. 

Md.—Hays v. State, 40 Md. 633. 

Ohio.—State v. Anthoulis, 23 N.E.2d 
312, 62 Ohio App. 113, appeals dis¬ 
missed 22 N.E.2d 84, 135 Ohio St. 
631. 

Utah.—State v. McIntyre, 66 P.2d 
879, 92 Utah 177. 

16 C.J. p 649 note 19. 

25.5 U.S.—'U. S. v. Clancy, C.A.I11., 

276 F.2d 617. 

25.10 Ohio.—State v. De Righter, 62 
N.E.2d 332, 145 Ohio St. 552. 

25.15 Ohio.—State v. De Righter, 
supra. 

25.20 U.S.—Parents v. U. S., C.A. 
Cal., 249 F.2d 752—U. S. v. San- 
sone, C.A.N.Y., 231 F.2d 887, cer¬ 
tiorari denied Sansone v. U. S., 76 


S.Ct. 1055, 351 U.S. 987, 100 L.Ed. 
1500—Briggs v. U. S., C.A.Okl., 176 
F.2d 317, certiorari denied 70 S.Ct. 
103, 338 U.S. 861, 94 L.Ed. 528, cer¬ 
tiorari denied Payne v. U. S., 70 S. 
Ct. 102, 338 U.S. 861, 94 L.Ed. 528, 
rehearing denied 70 S.Ct. 158, 338 
U.S. 882, 94 L.Ed. 541. 

Cal.—People v. Griffin, 219 P.2d 519, 
98 C.A.2d 1—People v. Suter, 111 
P.2d 23, 43 C.A.2d 444. 

Ga.—Coleman v. State, 82 S.E. 228, 
141 Ga. 731. 

Martin v. State, 37 S.E.2d 411, 
73 Ga.App. 573, certiorari denied 
67 S.Ct. 115, 329 U.S. 760, 91 L.Ed. 
655. 

Idaho.—State v. So, 231 P.2d 734, 71 
Idaho 324. 

Mo.—State v. Price, 238 S.W.2d 397, 
361 Mo. 1034. 

Pa.—Commonwealth v. Hradesky, 84 
A.2d 393, 170 Pa.Super. 24. 

26. U.S.—U. S. v. Manton, C.C.A.N. 

Y., 107 F.2d 834, certiorari denied 
Manton v. U. S., 60 S.Ct. 590, 309 
U.S. 664, 84 L.Ed. 1012, and Spec- 
tor v. U. S., 60 S.Ct. 590, 309 U.S. 
664, 84 L.Ed. 1012—Feigenbutz v. 
U. S., C.C.A.Mo., 65 F.2d 122— 
Baugh v. U. S., C.C.A.Idaho, 27 F. 
2d 257, certiorari denied 49 S.Ct. 
34, 278 U.S. 639, 73 L.Ed. 554- 
Smith v. U. S., C.C.A.Neb., 267 
F. 665, rehearing denied 269 F. 365, 
and certiorari denied 41 S.Ct. 450, 
256 U.S. 691, 65 L.Ed. 1173. 

Ariz.—State v. Cassady, 190 P.2d 501, 
67 Ariz. 48. 

Cal.—People v. Doble, 265 P. 184, 203 
C. 510. 

People v. Curtis, 235 P.2d 51, 106 
C.A.2d 321—People v. Klopfer, 214 
P. 878, 61 C.A. 291. 

Del.—State v. Stlegler, 105 A. 667, 
7 Boyce 236. 

D.C.—Hoeppel v. U. S., 85 F.2d 237, 
66 App.D.C. 71, certiorari denied 
57 S.Ct. 19, 299 U.S. 557, 81 L.Ed. 
410, rehearing denied 57 S.Ct. 188, 
299 U.S. 622, 81 L.Ed. 458. 

Ga.—Wortham v. State, 192 S.E. 720, 

* 184 Ga. 674. 
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Jenkins v. State, 37 S.E.2d 230, 
73 Ga.App. 515. 

Ill.—People v. Andrews, 158 N.E. 
462, 327 Ill. 162. 

Ind.—Miller v. State, 6 N.E.2d 948, 
211 Ind. 317. 

Iowa.—State v. Paden, 202 N.W. 105, 
199 Iowa 383. 

Kan.—State v. Borserine, 337 P.2d 
697, 184 Kan. 405—State v. Adding¬ 
ton, 147 P.2d 367, 158 Kan. 276- 
State v. Shaw, 196 P. 1100, 108 
Kan. 781. 

Ky.—Welch v. Commonwealth, 225 S. 
W. 470, 189 Ky. 679. 

La.—State y. Courtney, 127 So. 736, 
170 La. 314—State v. Fernandez, 
102 So. 186, 157 La. 149. 

Me.—State v. Vetrano, 117 A. 460, 
121 Me. 368. 

Mass.—Commonwealth v. Perry, 142 
N.E. 840, 248 Mass. 19. 

Mo.—State v. Stogsdill, 23 S.W.2d 
22, 324 Mo. 106—State v. Craft, 253 
S.W. 224, 299 Mo. 332—State v. 
Parr, 246 S.W. 903, 296 Mo. 406- 
State v. Bersch, 207 S.W. 809, 276 
Mo. 397. 

Pa.—Commonwealth v. Horvath, 144 
A.2d 489, 187 Pa.Super. 206. 

Tex.—Leverett v. State, 95 S.W.2d 
692, 130 Tex.Cr. 497. 

Utah.—State v. McIntyre, 66 P.2d 
879, 92 Utah 177. 

16 C.J. p 650 note 20. 

27. Cal.—People v. Allen, 231 P.2d 

896, 104 C.A.2d 402—People v. 

Breitenstein, 296 P. 87, 111 C.A. 
746. 

Iowa.—State v. Paden, 202 N.W. 105, 
199 Iowa 383. 

Mo.—State v. Craft, 253 S.W. 224, 299 
Mo. 332. 

16 C.J. p 650 note 21. 

Abuse of discretion not shown 

Cal.—People v. Beck, 213 P. 61, 60 
C.A. 417. 

28. Mo.—State v. Daubert, 42 Mo. 
239. 
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circumstances; 29 because of the danger that, in 
case the conspiracy is not sufficiently shown, the jury 
nevertheless may infer its existence from the acts 
or declarations which have been shown in evi¬ 
dence; 30 but on the other hand, if an act or dec¬ 
laration is of such a character as to tend to estab¬ 
lish the existence of the conspiracy, then it should 
not be excluded merely because it is also of such a 
character as to bind all the conspirators by its conse¬ 
quences in the event of the establishment of the con¬ 
spiracy. 31 As a general rule, a departure from the 
ordinary course is permitted only where the prose¬ 
cution undertakes to furnish, at a later stage of the 
trial, proof of the existence of the conspiracy and the 
connection of accused therewith. 32 

The admission of evidence of the acts or declara¬ 
tions of an alleged co-conspirator is not conclusive 
of the existence of the conspiracy; 33 and where 
the evidence is introduced out of its regular order, 
the jury should be instructed to disregard it unless 
they are satisfied of the existence of a conspiracy 
between the actor or declarant and accused; 34 or, 
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if the existence of the conspiracy is not shown, the 
evidence may be stricken on motion of accused. 35 
Where the order of proof in this connection is not 
only irregular but is also prejudicial, in view of the 
fact that the conspiracy is not thereafter established, 
the error may be fatal. 36 

§ 758. - Nature of Proof Required 

a. In general 

b. Proof of concerted action 

a. In General 

The existence of a conspiracy is usually established 
by circumstantial evidence, and it is generally necessary 
that the proof be other than by acts and declarations of 
an alleged co-conspirator. 

Direct evidence is not required to establish the 
existence of the conspiracy, but proof of circum¬ 
stances from which the existence of a conspiracy 
fairly may be inferred is sufficient to let in evidence 
of the acts or declarations of one conspirator against 
another, 37 and it has been said that, because of the 


29. Iowa.—State v. Gilmore, 132 N. 
W. 55, 151 Iowa 618, 35 L.R.A., 
N.S., 1084. 

30. Tex.—Cox v. State, 8 Tex.App. 
254, 34 Am.R, 746. 

31. Ky.—Pharris v. Commonwealth, 
248 S.W. 230, 198 Ky. 51. 

16 C.J. p 650 note 25. 

32. Ky.—Fletcher v. Commonwealth, 
39 S.W.2d 972, 239 Ky. 506. 

Mo.—State v. Reich, 239 S.W. 835, 
293 Mo. 415. 

Tex.—Connors v. State, 111 SW.2d 
715, 133 Tex.Cr. 426. 

Utah.—State v. McIntyre, 66 P.2d 
879, 92 Utah 177. 

16 C.J. p 650 note 26. 

Made admissible against all 

Where, on the joint trial of several 
persons accused, evidence of declara¬ 
tions by one is admitted against him, 
although not admissible against the 
others because no conspiracy has 
been shown, subsequent proof of the 
conspiracy authorizes the considera¬ 
tion of such evidence against all 
shown to have been parties thereto. 
Mass.—Commonwealth v. Rogers, 63 
N.E. 421, 181 Mass. 184. 

33. Iowa.—State v. Phillips, 92 N.W. 
876, 118 Iowa 660. 

34. Ga.—Wortham v. State, 192 S. 
E. 720, 184 Ga. 674. 

Ind.—-Miller v. State, 6 N.E.2d 948, 
211 Ind. 317. 

Ky.—Crawford v. Commonwealth, 45 
S.W.2d 824, 242 Ky. 80—Pharris 
v. Commonwealth, 248 S.W. 230, 198 
Ky. 51. 

La. —state v. Brasseaux, 112 So. 650, 
163 La. 686, certiorari denied Genna 


v. State of Louisiana, 48 S.Ct. 22, 
275 U.S. 522, 72 L.Ed. 405. 

16 C.J. p 650 note 27. 

35. Tex.—Bowen v. State, 82 S.W. 
520, 47 Tex.Cr. 137. 

16 C.J. p 650 note 28. 

36. Mo.—State v. Smalley, 252 S.W. 
443. 

37. U.S.—Bartlett v. U. S., C.C.A.N. 
M., 166 F.2d 920—Lee Dip v. U. S., 
C.C.A.Cal., 92 F.2d 802, certiorari 
denied 58 S.Ct. 526, 303 U.S. 638, 
82 L.Ed. 1099. 

Ala.—Hanson v. State, 168 So. 698, 
27 Ala.App. 147, certiorari denied 
168 So. 700, 232 Ala. 585—Stowers 
v. State, 109 So. 561, 21 Ala.App. 
501—Durden v. State, 93 So. 342, 
18 Ala.App. 498, certiorari denied 
Ex parte Durden, 93 So. 922, 208 
Ala. 697. 

Ark.—Housley v. State, 220 S.W. 40, 
143 Ark. 315. 

Cal.—People v. Matthew, 228 P. 424, 
194 C. 273. 

People v. Brown, 281 P.2d 319, 
131 C.A.2d 643—People v. Theodore, 
262 P.2d 630, 121 C.A.2d 17—People 
v. Seitz, 279 P. 1070, 100 C.A. 113- 
People v. Correa, 186 P. 1055, 44 C. 
A. 634—People v. Schmidt, 165 F. 
555, 33 C.A. 426. 

Ga.—Wortham v. State, 192 S.E. 720, 
184 Ga. 674—Darden v. State, 158 
S.E. 414, 172 Ga. 590—Ethridge v. 
State, 136 S.E. 72, 163 Ga. 186. 

Adams v. State, 191 S.E. 280, 55 
Ga.App. 729—Driggers v. State, 
180 S.E. 619, 51 Ga.App. 370—Nel¬ 
son v. State, 180 S.E. 16, 51 Ga. 
App. 207—Glasgow v. State, 129 S. 
E. 9, 34 Ga.App. 194—Hooks v. 
State, 110 S.E. 316, 27 Ga.App. 587 
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—Scoggins v. State, 107 S.E. 778, 
27 Ga.App. 192—Cook v. State, 97 
S.E. 264, 22 Ga.App. 770. 

Ill.—People v. Looney, 155 N.E. 363, 
324 Ill. 375. 

Kan.—State v. Addington, 147 P.2d 
367, 158 Kan. 276—State v. Jones, 
20 P.2d 514, 137 Kan. 273. 

Ky.—Newby v. Commonwealth, 75 S. 
W.2d 25, 255 Ky. 597—Pharris v. 
Commonwealth, 248 S.W. 230, 198 
Ky. 51. 

Mass.—Commonwealth v. Farese, 164 
N.E. 239, 265 Mass. 377. 

Mo.—State v. Wilkins, 100 S.W.2d 
889—State v. Peak, 68 S.W.2d 701 
—State v. Click, 57 S.W.2d 1077- 
State v. Midkiff, 286 S.W. 20- 
State v. Strait, 279 S.W. 109, 311 
Mo. 604—State v. Parr, 246 S.W. 
903, 296 Mo. 406—State v. Thomp¬ 
son, 238 S.W. 786, 293 Mo. 116- 
State v. Bersh, 207 S.W. 809, 276 
Mo. 397—State v. Loeb, 190 S.W. 
299. 

Mont.—State v. Collins, 294 P. 957, 
88 Mont. 514. 73 A.L.R. 861—State 
v. Arnold, 275 P. 757, 84 Mont. 348 
—State v. Hopkins, 219 P. 1106, 68 
Mont. 504. 

N.Y.— Corpus Juris Secuudum quoted 
at length in People v. Candib, 129 
N.Y.S.2d 176, 178. 

Okl.—Boyer v. State, 97 P.2d 779, 
68 Okl.Cr. 220—Crawford v. State, 
248 P. 880, 35 Okl.Cr. 136—Wilson 
v. State, 240 P. 155, 32 Okl.Cr. 
139. 

Pa.—Commonwealth v. Weiner, 25 A. 
2d 844, 148 Pa.Super. 677, certiorari 
denied 63 S.Ct. 56, 317 U.S. 631, 
87 L.Ed. 509. 

Tex.—Montoya v. State, 199 S.W.2d 
164, 150 Tex.Cr. 158—O'Neal v. 
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nature of the case, generally* the proof is circum¬ 
stantial, 37 - 5 and a matter of inference. 37 - 10 

Since, as stated supra § 756 a, in order that acts 
and declarations of an alleged conspirator may be 
admissible in evidence against an alleged co-con¬ 
spirator, it must be shown that a conspiracy existed, 
and that accused was a party to it, ordinarily, extra¬ 
judicial declarations of a co-conspirator are not, 
without more, sufficient to establish the existence 
of the conspiracy and the participation of accused 
in it; 37 - 15 that is, the proof of these matters must 
be apart from the acts or declarations of the code¬ 
fendants or of the alleged co-conspirators, 38 for, 
it is held that the conspiracy cannot be established 
by the acts and declarations of co-conspirators done 
or made in the absence of, or without the knowledge 
of, accused. 39 In a number of cases it has been held 
that the acts and declarations of one alleged co- 
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conspirator are not even admissible against another 
co-conspirator, unless the existence of the con¬ 
spiracy is established by other evidence, 40 although 
there is authority for the view that such acts and 
declarations may be considered in connection with 
other proof. 41 

b. Proof of Concerted Action 

It Is sufficient to show that the accused and the actor 
or declarant were acting together with a common purpose 
and design. 

It is not necessary that there should be proof suf¬ 
ficient to convict accused and the person whose acts 
or declarations are sought to be shown of the crime 
of conspiracy as defined by statute; it is sufficient 
if the evidence shows that accused and the actor or 
declarant were acting with a common purpose and 
design, 42 even though it does not appear that there 


State, 5 S.W.2d 521, 109 Tex.Cr. 486 
—Hays v. State, 236 S.W. 463, 90 
Tex.Cr. 192—Steele v. State, 223 S. 
W. 473, 87 Tex.Cr. 588. 

Wash.—State v. McGonigle, 258 P. 16, 
144 Wash. 252. 

Wls.—Gelosi v. State, 255 N.W. 893, 
215 Wis. 649. 

16 C.J. p 650 note 31. 

37.5 Ala.— Corpus Juris Secundum 
cited iu Cox v. State, 199 So. 806, 
808, 240 Ala. 368. 

37.10 Okl.—Boyer v. State, 97 P.2d 
779, 68 Okl.Cr. 220. 

37.15 U.S.—Panel v. U. S., C.A.La., 
256 F.2d 308—Montford v. U. S., 

C.A.Fla., 200 F.2d 759—Bartlett v. 
U. S., C.C.A.N.M., 166 F.2d 920. 
Cal.—Davis v. Superior Court In and 
For Marin County, 345 P.2d 513, 175 
C.A.2d 8—People v. Massey, 312 P. 
2d 365, 161 C.A.2d 623—People v. 
Murphy, 141 P.2d 755, 60 C.A.2d 
762. 

D.C.—May v. U. S., 175 F.2d 994, 84 
U.S.App.D.C. 233, certiorari denied 
70 S.Ct. 58, 338 U.S. 830, 94 L.Ed. 
605, order withheld 70 S.Ct. 80, re¬ 
hearing denied 70 S.Ct. 154, 338 
U.S. 882, 94 L.Ed. 542—Garsson v. 
U. S., 175 F.2d 994, 84 U.S.App.D.C. 
233, certiorari denied 70 S.Ct. 58, 
two cases, 338 U.S. 830, 94 L.Ed. 
506, order withheld 70 S.Ct. 81, two 
cases, 338 U.S. 854, motion denied 
70 S.Ct. 94, 95, rehearing denied 
70 S.Ct. 154, 155, 338 U.S. 882, 94 
L.Ed. 542. 

Ga.—Robinson v. State, 61 S.E.2d 475, 
207 Ga. 337—Lanier v. State, 1 S.E. 
2d 405, 187 Ga. 543. 

Utah.—State v. Erwin, 120 P.2d 285, 
101 Utah 365. 

38. U.S.—Nibbelink v. U. S., C.C.A. 
Mich., 66 F.2d 178. 

U. S. v. Schneiderman, D.C.Cal., 
106 F.Supp. 906. 


Ga.—Robinson v. State, 61 S.E.2d 475, 
207 Ga. 337—Wall v. State, 112 S. 

E. 142, 153 Ga. 309. 

N.Y.— Corpus Juris Secundum quot¬ 
ed in People v. Candib, 129 N.Y.S. 
2d 176, 178. 

Tex.—Clark v. State, 254 S.W.2d 527, 
158 Tex.Cr. 231. 

Utah.—State v. Erwin, 120 P.2d 285, 
101 Utah 365. 

16 C.J. p 651 note 32. 

39. U.S.—Minner v. U. S., C.C.A. 
Kan., 57 F.2d 506. 

U. S. v. Schneiderman, D.C.Cal., 
106 F.Supp. 892. 

Ga.—Robinson v. State, 61 S.E.2d 475, 
207 Ga. 337—Tanner v. Stale, 130 
S.E. 64, 161 Ga. 193—Wall v. State, 
112 S.E. 142, 153 Ga. 309. 

Bragg v. State, 182 S.E, 403, 52 
Ga.App. 69. 

N.Y.—iCorpus Juris Secundum quoted 
in People v. Candib, 129 N.Y.S.2d 
176, 178. 

N.C.—State v. Potter, 113 S.E.2d 573, 
252 N.C. 312—State v. Benson, 66 
S.E.2d 893, 234 N.C. 263. 

Tex.—Clark v. State, 254 S.W.2d 527, 
158 Tex.Cr. 231—Hill v. State, 18 
SW.2d 1086, 113 Tex.Cr. 85. 

40. U.S.—Bartlett v. U. S., C.A.N.M., 
166 F.2d 920. 

Cal.—People v. Linde, 20 P.2d 704, 
131 C.A. 12. 

N.Y.— Corpus Juris Secundum quot- 
ed In People v. Candib, 129 N.Y.S. 
2d 17$, 178. 

Tex.—Stevens v. State, 88 S.W.2d 
711, 129 Tex.Cr. 494—Newsome v. 
State, 249 S.W. 477, 93 Tex.Cr. 622 
—Hays v. State, 236 S.W. 463, 90 
Tex.Cr. 192—Anderson v. State, 
224 S.W. 782, 87 Tex.Cr. 641. 

16 C.J. p. 651 note 33. 

41. Mass.—Commonwealth v. Rich¬ 
es, 107 N.E. 371, 219 Mass. 433. 
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N.Y.—Corpus Juris Secundum quoted 
in People v. Candib. 129 N.Y.S.2d 
176, 178. 

16 C.J. p 651 note 34. 

Acts and declarations of each admis¬ 
sible against other 
“When the independent evidence, 
together with the acts and declara¬ 
tions of one conspirator, establish 
the conspiracy, and the independent 
evidence, together with the acts and 
declarations of the other conspira¬ 
tor, establish the conspiracy, the dec¬ 
larations of each co-conspirator, 
made during the pendency of the 
conspiracy and in furtherance of its 
object, are admissible against both." 
U.S.—Bartlett v. U. S., C.C.A.N.M„ 
166 F.2d 920, 925. 

42. U.S.—Coplin v. U. S., C.C.A. 
Wash., 88 F.2d 652, certiorari de¬ 
nied 57 S.Ct. 929, 301 U.S. 703, 81 
L.Ed. 1357—Shook v. U. S., C.CA. 
Miss., 10 F.2d 151, certiorari de¬ 
nied 46 S.Ct 482, 271 U.S. 666, 70 
L.Ed. 1141. 

Ga.—Daniels v. State, 199 S.E. 572, 
58 Ga.App. 599. 

Mass.—Commonwealth v. Jacobson, 
157 N.E. 583, 260 Mass. 311. 

Mo.—State v. Johnson, 286 S.W.2d 
787—State v. Privett, 152 S.W.2d 
73, 347 Mo. 1144—State v. Peters, 
123 S.W.2d 34—State v. Strait 279 
S.W. 109, 311 Mo. 604— Corpus 

Juris cited in State v. Gatlin, 267 
S.W. 797, 799. 

N.Y.—People v. Werblow, 209 N.Y.S. 

88, 212 App.Div. 445. 

Okl.—Knight v. State, 182 P. 736, 
16 Okl.Cr. 298. 

Pa.— Corpus Juris Secundum quoted 

in Commonwealth v. Sheaffer, 23 A. 
2d 215, 217, 149 Pa.Super. 51. 

Tex.—Bobino v. State, 50 S.W.2d 334, 
121' Tex.Cr. 39. 

Wash.—State v. Garrison, 209 P.2d 
454, 34 Wash.2d 654. 

16 C.J. p 664 note 68, 
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was a previous combination or confederacy to com¬ 
mit the particular offense. 43 A fortiori, where con¬ 
certed action prior to the commission of the crime is 
shown, an express pre-existing agreement between 
co-conspirators need not be proved, 43 * 6 and it need 
not appear that there was a conspiracy extending 
over any great length of time, 44 in order for acts 
and declarations of one co-conspirator to be admis¬ 
sible against the other. 

A combination to induce witness to go from one 
state to another to testify , by means of pecuniary 
inducements, is not a conspiracy, unless the design 
is to induce him to testify falsely; and, therefore, 
the acts and declaration* of one of the persons so 
combining are not admissible in evidence against 
the others. 46 
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§ 759. -Admissibility of Evidence 

Any otherwise proper evidence tending to show the 
existence of the conspiracy is admissible under the lib¬ 
eral rules governing the establishment of a conspiracy 
as a foundation for acts and declarations of co-consplr- 
ators. 

Ordinarily the courts permit considerable latitude 
in the proof of a conspiracy to commit a crime. 46 
Usually every transaction between the persons al¬ 
legedly entering into the conspiracy is admissible to 
show the existence of the conspiracy or its further¬ 
ance, 46 * 6 and generally speaking, any evidence which 
properly tends to show the existence of the con¬ 
spiracy is admissible. 47 Thus, it has been held to be 
proper to admit evidence of the relationship or as¬ 
sociation of accused with the person whose acts or 
declarations it is sought to show, 48 the identification 


Conspiracy inherent 

When two or more persons are 
found acting together with an un¬ 
lawful intent in the commission of 
an offense, the common design and 
the acting together make them ipso 
facto conspirators. 

Tex.—Bobino v. State, 50 S.W.2d 334, 
121 Tex.Cr. 39. 

43. Pa.— Corpus Juris Secundum 

quoted in Commonwealth v. Sheaf - 
fer, 23 A.2d 215, 217, 149 Pa.Super. 
51. 

Tex.—Bobino v. State, 50 S.W.2d 334, 
121 Tex.Cr. 39. 

16 C.J. p 654 note 69. 

43.5 Ga.—Pressley v. State, 53 S.E. 
2d 106, 205 Ga. 197. 

44. Tex.—Cabrera v. State, 118 S.W. 
1054, 56 Tex.Cr. 141. 

45. Mass.—Commonwealth v. Smith, 
11 Allen 243. 

46. Ala.—Alpln v. State, 99 So. 734, 
19 Ala.App. 604—Morris v. State, 
82 So. 574, 17 Ala.App. 126, certio¬ 
rari denied 83 So. 927, 203 Ala. 
699. 

Ky.—Crawford v. Commonwealth, 45 
S.W.2d 824, 242 Ky. 80— Corpus Ju¬ 
ris cited in Welch v. Common¬ 
wealth, 225 S.W. 470, 475, 189 Ky. 
579. 

Okl.—Thomas v. State, 267 F. 1040, 
40 Okl.Cr. 204. 

In court’s discretion 

Where, as in this situation, the 
case rests on the character of cir¬ 
cumstantial evidence, a wide dis¬ 
cretion is left to the trial court and 
his ruling will be sustained if the 
testimony admitted tends to estab¬ 
lish the conspiracy. 

U.S.—Merrill v. U. S., C.C.A.La., 40 
F.2d 315. 

N.Y.—People v. Connolly, 171 N.E. 
393, 253 N.Y. 330. 

To show fraud 

Regarding admissibility of acts 
depending on establishing conspira¬ 
cy, proof of circumstances tending 


to establish fraud is admissible 
within wide range, since fraud is 
generally matter of secrecy. 

Ga.—Nelson v. State, 180 S.E. 16, 51 
Ga.App. 207. 

46,5 Ill.—People v. Meisenhelter, 45 
N.E.2d 678, 381 Ill. 378. 

Pa.—Commonwealth v. Miller, Quar. 
Sess., 53 Lanc.L.Rev. 75, affirmed 
92 A.2d 249, 172 Pa.Super. 82. 

Acts and conversations forming part 
of transaction 

Cal.—People v. Brown, 281 F.2d 319, 
131 C,A.2d 643. 

47. Ala.—Stowers v. State, 109 So. 
561, 21 Ala.App. 501—Davis v. 

State, 107 So. 726, 21 Ala.App. 309 
—Aplin v. State, 99 So. 734, 19 
Ala.App. 604—Leverett v. State, 93 
So. 347, 18 Ala.App. 578—Morris v. 
State, 82 So. 574, 17 Ala.App. 126, 
certiorari denied 83 So. 927, 203 
Ala. 699. 

Ark.—Hammond v. State, 293 S.W. 
714, 173 Ark. 674. 

Cal.—People v. Correa, 186 P. 1055, 
44 CA.. 634—People v. Schmidt, 165 
P. 555, 33 C.A. 426. 

Iowa.—State v. Huckins, 234 N.W. 

654, 212 Iowa 283. 1 

Okl.—Gordon v. State, 30 P.2d 934, 
55 Okl.Cr. 359—Brown v. State, 273 
P. 1018, 42 Okl.Cr. 11. 

16 C.J. p 651 note 35. 

Admission of knowledge of connect¬ 
ed fact 

Admission, in a statement by one 
of several charged with conspiracy, 
of knowledge of a fact connected 
with the conspiracy, rendered testi¬ 
mony to such fact admissible in es¬ 
tablishing the conspiracy. 

TJ.S.—Vandell v. U. S., C.CA.N.Y., 6 
F.2d 188. 

False entries 

Evidence that bankrupt made false 
entries in books crediting co-con¬ 
spirator and prepared list of cred¬ 
itors, tending to show existence at 
earlier dates of conspiracy to con¬ 
ceal assets belonging to bankrupt’s 
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estate, is admissible against both 
conspirators. 

U.S.—Merrill v. U. S., C.CA.La., 40 
F.2d 315. 

Footprints 

Where two persons were jointly 
accused of murder, and the tracks 
of two persons were shown to have 
led from a road to the place where 
the body of deceased was found, evi¬ 
dence to Identify the tracks as hav¬ 
ing been made by both of the per¬ 
sons accused was held admissible on 
the trial of one of them, as bearing 
on the question of conspiracy. 

Ga.—Thomas v. State, 84 S.E. 587, 
143 Ga. 268. 

Possession of weapon 

In determining the admissibility 
of evidence of statements made in 
accused’s presence by another de¬ 
fendant concerning his possession 
and use of a gun at the time of a 
homicide, other evidence showing 
his possession of a gun was a prop¬ 
er matter to be considered by the 
court. 

Ill.—People v. Lopez, 129 N.E. 791, 
296 Ill. 438. 

48. U.S.—Kanner v. U. S., C.C.A. 
Wis., 34 F.2d 863. 

Ala.—Lockett v. State, 117 So. 457, 
218 Ala. 40. 

Cal.—People v. Collier, 295 P. 898, 
111 C.A. 215, modified on other 
grounds People v. ShurtlefC, 299 P. 
92, 113 C.A. 739—People v. Carter, 
238 P. 1059, 73 C.A. 495. 

Ga.—Lance v. State, 142 S.E. 105, 166 
Ga. 15. 

Ill,—People v. Novotny, 20 N.E.2d 
34, 371 Ill. 58. 

N.Y.—People v. Kresel, 277 N.Y.S. 
168, 243 App.Div. 137—People v. 
O’Regan, 223 N.Y.S. 339, 221 App. 
Div. 331. 

16 C.J. p 651 note 36. 

Not in furtherance of conspiracy* 

It is not necessary that the evi¬ 
dence of the relations between can- 
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of such persons and their presence at or about the 
time and place where the crime was committed, 49 
conversations between the conspirators, 60 declara¬ 
tions of accused tending to show the existence of a 
conspiracy, 61 statements made by the conspirators, 62 
letters from one conspirator to the other, 63 a letter 
written by the conspirators to the victim of the 
crime, 64 overt acts done in carrying out the pur¬ 
poses of the conspiracy, 66 the possession by the 
alleged co-conspirator of the fruits of the crime 66 
or of the implements with which the crime was com¬ 
mitted, 67 or that accused on being discovered sent 
word to his codefendant. 68 Immaterial or irrelevant 
evidence, however, is of course inadmissible; 69 thus, 
if the evidence adduced has too remote a bearing to 
be said to tend to establish the conspiracy, it will 
not be admitted. 60 

It is the rule, in some jurisdictions at least, that 
although declarations by a single person accused 
are not competent to prove the conspiracy against 
the others, 61 and although the declarations of one 


co-conspirator to another are not competent evi¬ 
dence to establish the connection of a third person 
with the conspiracy, 62 nevertheless, if each and all 
of the persons accused, even separately, admit or 
declare the existence of the alleged conspiracy, such 
declarations are competent. 63 The direct testimony 
of a conspirator as to the existence of the conspira¬ 
cy and of accused’s connection therewith is admissi¬ 
ble. 64 However, evidence of declarations consist¬ 
ing simply of a narration of the fact that a con¬ 
spiracy had been entered into between accused and 
declarant are inadmissible to prove a conspiracy. 66 

Acts and declarations of co-conspirators . A co¬ 
conspirator may testify at the trial as to any fact 
within his own knowledge which tends to prove any 
issue of the case, and he may testify to any acts, 
statements, or circumstances within his knowledge 
which of themselves constitute or tend to establish 
a conspiracy, or from which its existence may be 
inferred, and he may do this the same as any other 
witness. 66 - 6 Furthermore, the declarations of each 


spirators be shown to be in further¬ 
ance of conspiracy. 

U.S.—:Kanner v. U. S., C.C.A.Wis., 34 
F.2d 863. 

49. Ga.—Adams v. State, 191 S.E. 

280, 55 GaApp. 729. 

Kan.—State v. Hoerr, 129 P. 153, 88 
Kan. 573. 

Tex.—Raulie v. State, 55 S.W.2d 562, 
122 Tex.Cr. 348. 

60. Mass.—Commonwealth v. Perry, 
150 N.E. 854, 254 Mass. 520. 

Tex.—Edwards v. State, 191 S.W. 

642, 80 Tex.Cr. 485. 

16 C.J. p 661 note 39. 

51. Ala.—Morris v. State, 41 So. 
274, 146 Ala. 66. 

Utah.— Corpus Juris Secundum cited 

in State v. Erwin, 120 P.2d 285, 
299, 101 Utah 365. 

62. Ill.—People v. Pierce, 57 N.E.2d 
345, 387 Ill. 608. 

Ky.—Fletcher v. Commonwealth, 39 
, S.W.2d'972, 239 Ky. 506. 

Mass.—Commonwealth v. Connolly, 
33 N.E.2d 303, 308 Mass. 481. 

Or.—State v. Reynolds, 86 P.2d 413, 
160 Or. 445,. 

Utah.— Corpus Juris Secundum cited 

in State v. Erwin, 120 P.2d 285, 310, 
101 Utah 365. 

16 C.J. p 651 note 38. 

53. Kan.—State v. Jones, 20 P.2d 
514, 137 Kan. 514. 

54. Ga.—Lynn v. State, 79 S.E. 29, 
140 Ga. 387. 

55. Ala.—Collins v. State, 34 So. 
993, 138 Ala. 57. 

Ill.—People v. Pierce, 57 N.E.2d 345, 
387 Ill. 608. 

La.—State v. Smith, 192 So. 106, 193 
La. 706. 

16 C.J. p 651 note 42. 


Corpus delicti may be shown to ex¬ 
ist by overt acts such as an ex¬ 
change of words, circumstances, and 
events showing a course of dealings. 
U.S.—Blumenthal v. U. S.. C.C.A.Cal., 
158 F.2d 883, rehearing denied 158 
F.2d 762, affirmed 68 S.Ct. 248, 332 
U.S. 539, 92 L.Ed. 154, rehearing de¬ 
nied Goldsmith v. U. S., 68 S.Ct. 
385, 332 U.S. 856, 92 L.Ed. 425, 
Weiss v. U. S., 68 S.Ct. 385, 332 U. 
S. 856, 92 L.Ed. 425, and Feigen- 
baum v. U. S., 68 S.Ct. 385, 332 U. 
S. 856, 92 L.Ed. 425. 

56. N.Y.—People v. Connolly, 171 N. 
E. 393, 253 N.Y. 330. 

16 C.J. p 652 note 43. 

57. Ala.—Russell v. State, 38 So. 
291. 

58. La.—State v. Lebleu, 69 So. 808, 
137 La. 1007. 

59. Ill.—People v. Nusbaum, 158 N. 
E. 142, 326 Ill. 518. 

60. Iowa.—State v. Wheeler, 105 N. 
W. 374, 129 Iowa 100. 

Connection too remote 
On a prosecution for assault with 
intent to maim and disfigure, evi¬ 
dence that accused and another as¬ 
sociated with each other intimately 
and were together about town on 
the night of the commission of the 
offense, and as to what was said and 
done by them, and that the other en¬ 
tertained ill feelings toward the 
prosecutrix, was too remote to show 
a conspiracy. 

Iowa.—State v. Wheeler, supra. 

61. U.S.—Cummings v. U. S., C.C.A. 
Wash., 15 F.2d 168. 

U. S. v. Schneiderman, D.C.Cal., 
106 F.Supp. 906. 
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62. U.S.—Mayola v. U. S., C.C.A. 
Cal., 71 F.2d 65—Thomas v. U. S., 
C.C.A.Kan., 57 F.2d 1039—Minner 
v. U. S., C.C.A.Kan., 57 F.2d 506. 

Communications advancing and ef. 
fectlng conspiracy 
Rule that mere communications 
between alleged conspirators are not 
proof of a scheme or conspiracy to 
use mails to defraud is not applica¬ 
ble where such communications are 
directed to advancing and effecting 
the conspiracy. 

U.S.—Blue v. U. S., C.C.A.Ohio, 138 
F.2d 351, certiorari denied 64 S.Ct. 
1046, 322 U.S. 736, 88 L.Ed. 1570, 
rehearing denied 64 S.Ct. 1259, 322 
U.S. 771, 88 L.Ed. 1596, certiorari 
denied Clark v. U. S., 64 S.Ct. 1046, 
322 U.S. 736, 88 L.Ed. 1570, rehear¬ 
ing denied 64 S.Ct. 1259, 322 U.S. 
771, 88 L.Ed. 1596, certiorari de¬ 
nied Pardee v. U. S., 64 S.Ct. 1046, 
322 U.S. 737, 88 L.Ed. 1570, re¬ 
hearing denied 64 S.Ct. 1259, 322 
U.S. 771, 88 L.Ed. 1596. 

63. U.S.—Cummings v. U. S., C.C.A. 
Wash., 15 F.2d 168. 

64. Mo.—State v. Stogsdill, 23 S.W. 
2d 22, 324 Mo. 105—State v. Pier¬ 
son, 123 S.W. 149, 343 Mo. 841. 

16 C.J. p 652 note 48. 

65. U.S.—U. S. v. Toner, C.A.Pa., 
173 F.2d 140. 

Tex.—Carlyle v. State, 72 S.W.2d 911, 
126 Tex.Cr. 643—Galindo v. State, 
65 S.W.2d 500, 125 Tex.Cr. 51- 
Hill v. State, 18 S.W.2d 1086, 113 
Tex.Cr. 85. 

65.5 Utah.—State v. Erwin, 120 P. 
2d 285, 101 Utah 365. 
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co-conspirator are admissible as against him. 65 * 10 

Acts and declarations of co-conspirators after the 
commission of the crime have been held admissible 
as tending to show why accused and others had 
banded together, and the extent of their agreement 
or conspiracy. 66 

Declarations showing when conspiracy was be¬ 
gun. Threats against the person injured by one of 
the persons accused, prior to the crime, although 
not connected therewith, are competent to show 
when the conspiracy was begun; 67 and the same is 
true of declarations made long prior to the crime, 
some of which were made in accused’s presence, 
while the others were not. 68 

Tendency to prove guilt of accused. Facts and 
circumstances which go to establish a conspiracy 
are none the less admissible because at the same 
time they supply evidence tending to prove the guilt 
of accused. 69 

Incidental proof of other offenses. The fact that 
the evidence offered to prove a conspiracy also 
proves that the same persons were engaged in a 
conspiracy to commit other crimes of a like char¬ 
acter does not exclude it. 70 

§ 760. - Weight and Sufficiency of Evi¬ 

dence 

a. In general 

b. Degree of proof 

a. In General 

Where It Is necessary to prove the existence of a 


conspiracy to introduce In evidence the declarations of an 
alleged co-conspirator, such uncorroborated declarations 
are not alone sufficient to establish the existence of the 
conspiracy, but they may be considered along with other 
evidence. 

The declaration of an alleged conspirator made 
outside the presence of accused is not, alone and 
uncorroborated, sufficient prima facie proof of the 
existence of a conspiracy, 71 or of the connection of 
accused with it; 71 - 5 nevertheless, the declarations 
of each and all of the persons accused as to the 
existence of the conspiracy, taken together with 
the conduct of the parties and other evidence, may 
well constitute the most convincing evidence. 72 In 
any case, where the whole of the competent evi¬ 
dence introduced on the trial, taken together, shows 
that a conspiracy actually existed, this is sufficient 
to render evidence of the acts or declarations of a 
co-conspirator competent. 73 

Where it appears that several persons have simi¬ 
lar or identical grounds of complaint, and entertain 
like feelings of resentment against another, and that, 
for the gratification of such feelings, they have, 
by their acts and utterances, endeavored to destroy 
his business, each being aware of the feelings and 
doings of the other and approving the results accom¬ 
plished, a combination or common purpose is suffi¬ 
ciently shown. 74 Similarly, if two persons pursue by 
their acts the same object, one performing one act 
or part of an act, and the other another act or part 
of an act, so as to complete the transaction with a 
view to the attainment of the object which they are 
pursuing, a jury is at liberty to draw the conclu¬ 
sion that they have been engaged in a conspiracy to 
effect that object. 75 


65.10 U.S.—Bartlett v. U. S., C.C.A. 
N.M., 166 F.2d 920. 

66. U.S.—Di Carlo v. U. S. ( C.C.A. 
N.Y., 6 F.2d 364. 

N.Y.—People v. Connolly, 171 N.E. 

393, 253 N.Y. 330. 

16 C.J. p 652 note 49. 

67. N.C.—State v. Mace, 24 S.E. 798, 
118 N.C. 1244. 

68. Cal.—People v. Gregory, 52 P. 
41, 120 C. 16. 

69. U.S.—Merrill v. U. S., C.C.A.La., 
40 F.2d 315—Randazzo v. U. S., C.C. 
A.Mo., 300 F. 794. 

Cal.—People v. Stokes, 89 P. 997, 5 
C.A. 205. 

70. U.S.—U. S. v. Dilliard, C.C.A. 
N.Y., 101 F.2d 829, certiorari de¬ 
nied Dilliard v. U. S., 59 S.Ct. 484. 
306 U.S. 635, 83 L.Ed. 1036, Koven 
v. U. S., 59 S.Ct. 484, 306 U.S. 635, 
S3 L.Ed. 1036, and Donegan v. U. 
S., 59 S.Ct. 484, 306 U.S. 635, 83 L. 
Ed. 1036—Harvey v. U. S., C.C.A. 
N.Y., 23 F.2d 561. 


Cal.—People v. Gere, App., 226 P. 934. 
16 C.J. p 652 note 53. 

71. U.S.— 1 Thomas v. U. S., C.CA. 
Kan., 57 F.2d 1039. 

Ky.—Canada v. Commonwealth, 89 
S.W.2d 880, 262 Ky. 177. 

Minn.—State v. Binder, 251 N.W. 665, 
190 Minn. 305. 

Mo.—State v. Pierson, 123 S.W.2d 
149, 343 Mo. 841—State v. Stogs- 
dill, 23 S.W.2d 22, 324 Mo. 105. 
Tex.—Whitehead v. State, 185 S.W. 

2d 725, 148 Tex.Cr. 190. 

Wash.—State v. McGonigle, 258 P. 

16, 144 Wash. 252. 

16 C.J. p 653 note 60. 

71.5 D.C.—Taylor v. U. S., 260 F.2d 
737, 104 U.S.App.D.C. 219. 

72. U.S.—Cummings v. U. S., C.C.A. 
Wash., 15 F.2d 168. 

73. Ark.—McGlosson v. State, 286 
S.W. 931, 171 Ark. 1188—Powell 
v. State, 203 S.W. 25, 133 Ark. 477. 

Cal.—People v. McCollum, 78 P.2d 
1030, 26 C.A.2d 89. 

Ga.—Gossitt v. State, 186 S.E. 417, 
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182 Ga. 535—Brandon v. State, 151 
S.E. 493, 169 Ga. 808. 

Ill.—People v. Waitches, 8 N.E.2d 
687, 290 Ill.App. 402, affirmed 13 
N.E.2d 974, 368 Ill. 302. 

Ind.—Parrett v. State, 159 N.E. 755, 
200 Ind. 7. 

Kan.—State v. Pyle, 57 P.2d 93, 143 
Kan. 772. 

Mo.—State v. Ashcraft, 116 S.W.2d 
128, 342 Mo. 608. 

Mont.—State v. Arnold, 275 P. 757, 
84 Mont. 348. 

Ohio.—Smith v. State, 10 Ohio App. 
29. 

Okl.—Gordon v. State, SO P.2d 934, 
55 Okl.Cr. 359. 

Tex.—Stevens v. State, 88 S.W.2d 
711, 129 Tex.Cr. 494. 

16 C.J. p 653 note 61. 

74. La.—Webb v. Drake, 26 So. 791, 
52 La.Ann. 290. 

75. Ill.—People v. Looney, 155 N. 
E. 363, 324 Ill. 375. 

Pa.—Commonwealth v, Schoenleber, 
96 Pa.Super. 76—Commonwealth v. 
Bingle, 62 Pa.Super. 105. 



§ 760 CRIMINAL LAW 

Evidence establishing that accused and a person 
alleged to be a co-conspirator were acting in concert 
may be sufficient to establish a conspiracy for the 
purpose of permitting the introduction of evidence 
of acts and declarations of the co-conspirator ; 75 * 6 
and it has been held that the mere identification of 
accused and another at the time and place of the 
crime, as joint participants in its commission, is of 
itself sufficient evidence of a conspiracy to let in 
evidence of the acts and declarations of such other, 76 


22A c.j.s. 

and when it is shown by independent evidence that 
accused and another were engaged in a common 
enterprise, the declarations of such other may be 
admissible to show that the common enterprise was 
of a criminal nature. 76 - 6 

In the subjoined note reference is made to a 
number of cases in which the evidence of the exist¬ 
ence of a conspiracy, 77 or of the continuation of a 
conspiracy, 77 * 5 or of the participation of accused in a 


75.5 U.S.—U. S. v. Von Clemm, C.C. 
A.N.Y., 136 F.2d 968, certiorari de¬ 
nied 64 S.Ct. 81, 320 U.S. 769, 88 
L.Ed. 459. 

U. S. v. Fox, D.C.Fa., 95 F.Supp. 
315. 

Mo.—State v. Clark, 259 S.W.2d 813. 
Tex.-—Saddler v. State, Cr„ 320 S.W. 
2d 146. 

76. Tex.—Whitehead v. State, 185 
S.W.2d 725, 148 Tex.Cr. 190. 

Cox v. State, 8 Tex.App. 254, 34 
Am.S.R. 746. 

16 C.J. p 653 note 64. 

76.5 U.S.—U. S. v. Avellino, C.A. 
Fa., 216 F.2d 877. 

77. U.S.—Reistroffer v. U. S., C.A. 
Iowa, 258 F.2d 379, certiorari de¬ 
nied 79 S.Ct. 313, 358 U.S. 927, 3 
L.Ed.2d 301, rehearing denied 80 
S.Ct. 42, 361 U.S. 856, 4 L.Ed.2d 
96—U. S. v. Lev, C.A.N.Y., 258 F. 
2d 9, affirmed 79 S.Ct. 1431, 360 U. 
S. 470, 3 L.Ed.2d 1531, rehearing 
denied 80 S.Ct. 41, 361 U.S. 856, 4 
L.Ed.2d 95—U. S. v. Spadafora, C. 
A.I11., 181 F.2d 957, certiorari de¬ 
nied Spadafora v. U. S., 71 S.Ct. 
234, 340 U.S. 897, 95 L.Ed. 650, re¬ 
hearing denied 71 S.Ct. 283, 340 U. 
S. 916, 95 L.Ed. 662—U. S. v. Feril- 
lo, C.C.A.N.Y., 164 F.2d 645—Cop- 
lin v. U. S., C.C.A.Wash., 88 F.2d 
652, certiorari denied 57 S.Ct. 929, 
301 U.S. 703, 81 L.Ed. 1357—White 
v. U. S., C.CA.Va., 80 F.2d 515— 
U. S. v. Lonardo, C.C.A.N.Y., 67 F. 
2d 883—Haifa v. U. S., C.C.A.U1., 36 
F.2d 1, certiorari denied 50 S.Ct. 
240, 281 U.S. 727, 74 L.Ed. 1144- 
Van Riper v. U. S., C.C.A.N.Y., 13 
F.2d 961, certiorari denied Acker- 
son v. U. S., 47 S.Ct. 102, 273 U.S. 
702, 71 L.Ed. 848—Davis v. U. S., 
C.C.A.Ark„ 9 F.2d 826. 

Ala.—Gandy v. State, 198 So. 265, 29 
Ala.App. 485, affirmed 198 So. 267, 
240 Ala. 202. 

Ariz.—State v. Sullivan, 200 P.2d 346, 
68 Ariz. 81. 

Ark.—Nelson v. State, 82 S.W.2d 519, 
190 Ark. 1027—Decker v. State, 51 
S.W.2d 521, 185 Ark. 1085—Le- 
sieurs v. State, 280 S.W. 9, 170 ■ 
Ark. 560—Housley v. State, 220 S. 
W. 460, 143 Ark. 425—Housley v. 
State, 220 S.W. *0, 143 Ark. 315— 
Powell v. State, 203 S.W. 25, 133 
Ark. 477. 


Cal.—People v. Steccone, 223 P.2d 17, 
36 C.2d 234—People v. Matthew, 
228 P. 424, 194 C. 273. 

People v. Dagampat, 334 P.2d 
581, 167 C.A.2d 492—People v. Hor¬ 
ner, 290 P.2d 902, 137 CA.2d 615 
—People v. Lyon, 288 P.2d 57, 135 
CA.2d 558—People v. Curtis, 235 
P.2d 51, 106 C.A.2d 321—People v. 
McCollum, 78 P.2d 1030, 26 C.A.2d 
89—People v. Malone, 66 P.2d 216, 
20 C.A.2d 1—People v. Fitzgerald, 
58 P.2d 718, 14 C.A.2d 180, certio¬ 
rari denied Fitzgerald v. People 
of State of California, 57 S.Ct. 115, 
299 U.S. 593, 81 L.Ed. 437—People 
v. Breitenstein, 296 P. 87, 111 C.A. 
746—People v. Seitz, 279 P. 1070, 
100 C.A. 113—People v. Haskins, 
194 P. 43, 49 C.A. 640—People v. 
Mazzurco, 193 P. 164, 49 C.A. 275. 
D.C.—Ladrey v. U. S., 155 F.2d 417, 
81 U.S.App.D.C. 127, certiorari de¬ 
nied 67 S.Ct. 68, 329 U.S. 723, 91 L. 
Ed. 627. 

Ga.—Pressley v. State, 53 S.E.2d 106, 
205 Ga. 197—Wortham v. State, 

192 S.E. 720, 184 Ga. 674—Gossit v. 
State, 186 S.E. 417, 182 Ga. 535— 
Brandon v. State, 151 S.E. 493, 169 
Ga. 808—Lance v. State, 142 S.E. 

105, 166 Ga. 15. 

Walker v. State, 103 S.E.2d 681, 
97 Ga.App. 503—Nelson v. State, 
180 S.E. 16, 51 Ga.App. 207. 

Ind.—Parrett v. State, 159 N.B. 755, 
200 Ind. 7. 

Kan.—State v. Addington, 147 P.2d 
367, 158 Kan. 276—State v. Pyle, 
57 F.2d 93, 143 Kan. 772. 

Md.—Wolf v. State, 122 A. 641, 148 
Md. 489. 

Mass.—Commonwealth v. Rudnick, 
60 N.E.2d 353, S18 Mass. 45. 

Mich.—People v. Lay, 160 N.W. 467, 

193 Mich. 476. 

Minn.—State v. Kahner, 15 N.W.2d 

106, 217 Minn. 674, certiorari de¬ 
nied 65 S.Ct. 121, 323 U.S. 768, 89 
L.Ed. 614. 

Mo.—State v. Cataldo, 268 S.W.2d 
836—State v. Price, 238 S.W.2d 397, 
361 Mo. 1034—State v. Ashcraft, 
116 S.W.2d 128, 342 Mo. 608—State 
v. Peak, 68 S.W.2d 701—State v. 
Click, 57 S.W. 2d 1077—State v. 
Strait, 279 S.W. 109, 311 Mo. 604 
—State v. Costello, 252 S.W. 729- 
State v, Parr, 246 S.W. 903, 296 

1136 


Mo. 406—State v. Cummins, 213 S. 
W, 969, 279 Mo. 192—State v. 

Bersch, 207 S.W. 809, 276 Mo. 397! 
Mont.—State v. Arnold, 275 P. 757, 
84 Mont. 348. 

Ohio.—State v. Nevius, 71 N.E.2d 
258, 147 Ohio St. 263, certiorari de¬ 
nied 67 S.Ct. 1521, 331 U.S. 839, 91 
L.Ed. 1851. 

State v. Young, App., 70 N.E.2d 
458—Licavoll v. State, App., 34 N. 
E.2d 450. 

Townsend v. State, 17 Ohio CIr. 
Ct.,N.S., 380, affirmed 88 Ohio St. 
584. 

Okl.—Parnell v. State, 250 P.2d 474, 
96 Okl.Cr. 154—Gordon v. State, 30 
P.2d 934, 55 Okl.Cr. 359. 

Or.—State v. Burke, 269 P. 869, 126 
Or. 651, rehearing denied 270 P. 
756, 126 Or. 651, appeal dismissed 
Burke v. State of Oregon, 49 S.Ct 
262, 279 U.S. 811, 73 L.Ed. 971. 
Pa.—Commonwealth v. Hradesky, 84 
A.2d 393, 170 Pa.Super. 24—Com¬ 
monwealth v. Bingle, 62 Pa.Super. 
105. 

Tex.—Aguero v. State, 298 S.W.2d 
822, 164 Tex.Cr. 265—Sapet v. 

State, 266 S.W.2d 154, 159 Tex.Cr. 
620—Young v. State, 201 S.W.2d 
46, 150 Tex.Cr. 378—Montoya v. 
State, 199 S.W.2d 164, 150 Tex.Cr. 
158—Whitehead v. State, 185 S.W. 
2d 725, 148 Tex.Cr. 190—Stevens v. 
State, 88 S.W.2d 711, 129 Tex.Cr. 
494—Thompson v. State, 33 S.W.2d 
1067, 116 Tex.Cr. 460—Dunn v. 
State, 14 S.W.2d 283, 111 Tex.Cr. 
464—Denson v. State, 298 S.W. 604, 
107 Tex.Cr. 649—Gray v. State, 268 
S.W. 941, 99 Tex.Cr. 305, second re¬ 
hearing denied 269 S.W. 1056, 99 
Tex.Cr. 305—Sweet v. State, 263 
S.W. 284, 98 Tex.Cr. 104—Newsome 
v. State, 249 S.W. 477, 93 Tex.Cr. 
622—Cochrain v. State, 248 S.W. 
43, 93 Tex.Cr. 483—Steele v. State, 
223 S.W. 473, 87 Tex.Cr. 588. 
Wash.—State v. Thompson, 48 P.2d 
249, 182 Wash. 697. 

Wis.—State v. Timm, 12 N.W.2d 670, 
244 Wis. 508. 

16 C.J. p 653 note 65. 

77.5 Ga.—Pressley v. State, 53 S.E. 
2d 106, 205 Ga. 197. 

Evidence showing continuation rath- 
er than abandonment 
Fla.—Cain v. State, 70 So.2d 559. 
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conspiracy, 77 * 10 has been held sufficient to justify 
the reception of evidence of acts and declarations of 
co-conspirators; and reference is also made in the 
subjoined notes to cases in which evidence of the 
existence of a conspiracy, 7 ® or of the participation 
of accused in a conspiracy, 7 ®* 5 has been held in¬ 
sufficient to warrant admission of evidence of acts 
and declarations of an alleged co-conspirator. 

b. Degree of Proof 

The courts generally require that there be prlma 
facie proof of the existence of a conspiracy before admit- 


CRIMINAL LAW § 760 

ting in evidence acts and declarations of an alleged co- 
consplrator. 

Before the acts and declarations of an alleged 
co-conspirator may be admitted in evidence against 
accused, the fact of the existence of a conspiracy 
must have been shown by some degree of proof 
sufficient to justify the court in admitting the evi¬ 
dence of such acts and declarations. 7 ®- 50 It may be 
necessary that sufficient proof be submitted to es¬ 
tablish a prima facie case of conspiracy, 7 ®- 55 and 
generally, for such purpose, prima facie evidence 
of the existence of the conspiracy is sufficient. 79 


77.10 TJ.S.—U. S. v. Lev, C.A.N.Y., 
276 F.2d 605—U. S. v. Morris, C.A. 
Ill., 225 F.2d 91, certiorari denied 
76 S.Ct. 179, 350 TJ.S. 901, 100 L. 
Ed. 792, rehearing denied 76 S.Ct. 
300, 350 TJ.S. 943, 100 L.Ed. 823— 
TJ. S. v. Farina, C.A.N.Y., 218 F.2d 
62—TJ. S. v. Ganey, C.A.N.Y., 187 
F.2d 541—Kott v. TJ. S., C.C.A.La., 
163 F.2d 984, certiorari denied 68 
S.Ct. 609, 333 TJ.S. 837, 92 L.Ed. 
1122, rehearing denied 68 S.Ct. 731, 
333 TJ.S. 858, 92 L.Ed. 1138, re¬ 
hearing denied 69 S.Ct. 13, 335 TJ. 
S. 838, 93 L.Ed. 390—U. S. v. Mar- 
zano, C.C.A.N.Y., 149 F.2d 923. 
Cal.—People v. Brown, 281 P.2d 319, 
131 C.A.2d 643—People v. Curtis, 
235 P.2d 51, 106 C.A.2d 321—People 
. v. Rivas, 207 F.2d 1062, 92 C.A.2d 
663. 

Ill.—People v. Grilec, 119 N.E.2d 232, 
2 I11.2d 538. 

Iowa.—State v. Warren, 47 N.W.2d 
221, 242 Iowa 1176. 

Mich.—People v. Heidt, 20 N.W.2d 
751, 312 Mich. 629. 

Mo.—State v. Price, 238 S.W.2d 397, 
361 Mo. 1034. 

Ohio.—State v. Young, App., 70 N.E. 
2d 458. 

Pa.—Commonwealth v. Stethers, 47 
Pa.Dist. & Co. 25. 

Commonwealth v. Keller, Quar. 
Sess., 63 Montg.Co. 223. 

Tex.—Clayton v. State, 184 S.W.2d 
146, 148 Tex.Cr. 16. 

Wash.—State v. Bates, 324 P.2d 810, 

52 Wash.2d 207. 

78. U.S.—Nibbelink v. U. S., C.C.A. 
Mich., 66 F.2d 178. 

Stager v. TJ. S., N.Y., 233 F. 510, 
147 C.C.A. 396. 

Cal.—People v. Lowe, 286 P. 697, 209 

C. 199. 

People v. Linde, 20 F.2d 704, 131 
C.A. 12. 

D.C.—Taylor v. U. S., 260 F.2d 737, 
104 U.S.App.D.C. 219. 

Ga.—Johnson v. State, 197 S.E. 786, 
186 Ga. 324. 

Idaho.—State v. Carlson, 22 P.2d 143, 

53 Idaho 139. 

Ind.—Hamilton v. State, 184 N.E. 
170, 205 Ind. 26. 

Mont.—State v. Hopkins, 219 P. 1106, 
68 Mont. 504. 

22A C.J.S.—72 


N.C.—State v. Benson, 66 S.E.2d 893, 
234 N.C. 263. 

Pa.—Commonwealth v. Broadwater, 

90 A.2d 284, 171 Pa.Super, 483. 
S.D.—State v. James, 164 N.W. 9-1, 

39 S.D. 263. 

Tex.—Martin v. State, 240 S.W. 1110, 

91 Tex.Cr. 653. 

16 C.J. p 653 note 66. 

78.5 Ill.—People v. Livermore, 60 N. 

E.2d 413, 390 Ill. 85. 

Pa.—Commonwealth v. Petrillo, 12 A. 
2d 317, 338 Pa. 65. 

78.50 Cal.—People v. Murphy, 141 
P.2d 755, 60 C.A.2d 762. 

78.55 Ala.—Cox v. State, 199 So. 
806, 240 Ala. 368. 

Ga.—McCluskey v. State, 93 S.E.2d 
341, 212 Ga. 396—Robinson v. 

State, 61 S.E.2d 475, 207 Ga. 337. 

Walker v. State, 103 S.E.2d 681, 
97 Ga.App. 503. 

Iowa.—State v. Davis, 297 N.W. 274, 
230 Iowa 309, certiorari denied 
Davis v. State of Iowa, 62 S.Ct. 
799, 315 U.S. 814, 86 L.Ed. 1212. 
Kan.—State v. Borserlne, 337 P.2d 
697, 184 Kan. 405. 

Ky.—Ray v. Commonwealth, 284 S. 
W.2d 76—Canada v. Common¬ 
wealth, 136 S.W.2d 1061, 281 Ky. 
641. 

La.—State v. Smith, 195 So. 523, 194 
La. 1015. 

Mich.—People v. Heidt, 20 N.W.2d 
751, 312 Mich. 629. 

Ohio.—State v. Nevius, 71 N.E.2d 
258, 147 Ohio St. 263, certiorari de¬ 
nied 67 S.Ct. 1521, 331 U.S. 839, 
91 L.Ed. 1851. 

Wis.—State v. Timm, 12 N.W.2d 670, 
244 Wis. 508. 

79. Ala. — Patterson v. State, 79 So. 
459, 202 Ala 65. 

Ark.—Bums v. State, 243 S.W. 963, 
155 Ark. 1. 

Cal.—People v. Catlin, 337 P.2d 113, 
169 C.A.2d 247—People v. Massey, 
312 P.2d 365, 151 C.A.2d 623—Peo¬ 
ple v. Frankfort, 251 P.2d 401, 114 
C.A.2d 680—People v. Sica, 247 P. 
2d 72, 112 C.A.2d 574—People v. 
Kulwin, 226 P.2d 672, 102 C.A.2d 
104—People v. Talbott, 151 P.2d 
317, 65 C.A.2d 654, certiorari de¬ 
nied 65 S.Ct. 677, 324 U.S. 845, 89 
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L.Ed. 1406—People v. Kavanaugh, 
290 P. 594, 107 C.A. 571. 

Fla.—Duke v. State, 185 So. 422, 132 
Fla. 865, 134 Fla. 456. 

Ga.—Lanier v. State, 1 S.E.2d 405, 
187 Ga. 534—Wortham v. State, 192 
S.E. 720, 184 Ga. 674—Wall v. State, 

112 S.E. 142, 153 Ga. 309. 

Driggers v. State, ISO S.E. 619, 51 

Ga.App. 370. 

Ind.—Berry v. State, 165 N.E. 61, 202 
Ind. 294, rehearing denied 173 N.E. 
705, 202 Ind. 294, 72 A.L.R. 1177. 
Iowa.—State v. Paden, 202 N.W. 105, 
199 Iowa 383. 

Kan.—State v. Bundy, 75 P.2d 236, 
147 Kan. 4. 

Ky.—Newby v. Commonwealth, 75 S. 
W.2d 25, 255 Ky. 597—Skillian v. 
Commonwealth, 268 S.W. 299, 206 
Ky. 586—Marcum v. Common¬ 
wealth, 267 S.W. 714, 201 Ky. 527 
—Sain v. Commonwealth, 235 S. 
W. 368, 193 Ky. 215—Day v. Com¬ 
monwealth, 191 S.W. 105, 173 Ky. 
269. 

Mich.—People v. Heidt, 20 N.W.2d 
751, 312 Mich. 629. 

Minn.—State v. Binder, 251 N.W. 665, 
190 Minn. 305—State v. Dunn, 168 
N.W. 2, 140 Minn. 308. 

Mo.—State v. Thompson, 238 S.W. 
786, 293 Mo. 116. 

N.Y.—People v. Connolly, 171 N.E. 
393, 253 N.Y. 330. 

Ohio.—Curtis v. State, 148 N.E. 834, 

113 Ohio St. 187. 

Tex.—Hill v. State, 18 S.W.2d 1086, 
113 Tex.Cr. 85—Hays v. State, 
236 S.W. 463, 90 Tex.Cr. 192. 

Va.—Cottrell v. Commonwealth, 113 
S.E. 728, 134 Va. 554. 

Wash.—State v. McGonigle, 258 P. 
16, 144 Wash. 252. 

W.Va.—Conway v. Bailey, 112 S.E. 
579, 91 W.Va. 324. 

Wis.—Gelosi v. State, 255 N.W. 893, 
215 Wis. 649. 

16 C.J. p 652 note 54. 

Prima facie case made 
U.S.—Ford v. U. S., C.C.A.Cal., 10 

F.2d 339, affirmed 47 S.Ct. 531, 273 
U.S. 593, 71 L.Ed. 793—Marron v. 
U. S., C.C.A.Cal., 8 F.2d 251—Allen 
v. U. S., C.C.A.Ind., 4 F.2d 688, cer¬ 
tiorari denied Hunter v. U. S., 45 
S.Ct. 352, 267 U.S. 597, 69 L.Ed. 
806, Mullen v. U. S„ 45 S.Ct. 353, 
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§§ 760-762 CRIMINAL LAW 

For the purpose of admitting in evidence the acts and 
declarations of a co-conspirator, the existence of the 
conspiracy need not be established by a preponder¬ 
ance of the evidence. 79 * 5 However, the existence 
of the conspiracy and the connection of accused with 
it must be shown by credible 79 * 10 or competent 79 - 16 
testimony; and it has been stated that it is an un¬ 
questioned rule of law that there must be substantial 
evidence of a conspiracy before the acts and declara¬ 
tions of a supposed conspirator become admissible 
against any other defendant if these are not done or 
said in his presence, 79 - 20 although there is author¬ 
ity for the view that slight evidence of conspiracy 
is sufficient for this purpose. 80 In order to warrant 
the consideration of such evidence by the jury, a 
higher degree of proof may be required, 81 and mere 
suspicion is by no means enough. 82 It is necessary 
that the existence of the conspiracy be established 
fully, 83 or shown clearly, 84 and indeed it has been 


held that such evidence can be considered only where 
the conspiracy is established beyond a reasonable 
doubt, 85 although usually this degree of proof is not 
required. 85 - 5 

§ 761. - Determination as to Existence of 

Conspiracy 

The question as to whether it is the proper func¬ 
tion of the court or of the jury to determine the 
sufficiency of the evidence to show a conspiracy, in 
order to warrant the admission of the acts and dec¬ 
larations of co-conspirators, is considered infra § 
1137. 

§ 762. Persons Whose Acts and Declarations 
May Be Shown 

The evidence must reasonably connect the alleged 
co-conspirator with the conspiracy. It is unnecessary 
that such co-conspirator shall have been Indicted, ar- 


267 U.S. 598, 69 L.Ed. 806, and 
Johnson v. U. S., 45 S.Ct. 509, 268 
U.S. 689, 69 L.Ed. 1158. 

Ark.—Stroud v. State, 283 S.W. 372, 
170 Ark. 1194. 

Cal.—People v. Brown, 281 P.2d 319, 
131 C.A.2d 643—People v. Curtis, 
235 P.2d 51, 106 C.A.2d 321—People 
v. Correa, 186 P. 1055, 44 C.A. 634. 
Ga.—Smith v. State, 96 S.E. 632, 148 
Ga. 332. 

Thomas v. State, 127 S.E. 891, 33 
Ga.App. 680. 

Iowa.—State v. Moore, 251 N.W. 737, 
217 Iowa 872—State v. Priebe, 199 
N.W. 276, 198 Iowa 609. 

Ky.—Davis v. Commonwealth, 76 S. 
W.2d 259, 256 Ky. 423—Skillian v. 
Commonwealth, 268 S.W. 299, 206 
Ky. 586. 

Ohio.—State v. Nevius, 71 N.E.2d 268, 
147 Ohio St. 263, certiorari denied 
67 S.Ct. 1521, 331 U.S. 839, 91 L.Ed. 
1851. 

Townsend v. State, 17 Ohio Cir. 
Ct.,N.S. f 380, affirmed 88 Ohio St. 
584. 

Tenn.—Solomon v. State, 76 S.W.2d 
331, 168 Tenn. 180. 

Tex.—Anderson v. State, 266 S.W. 
159, 98 Tex.Cr. 449—Rivas v. State, 
265 S.W. 583, 98 Tex.Cr. 316—Long 
v. State, 262 S.W. 481, 97 Tex.Cr. 
516. 

Va.—Cottrell v. Commonwealth, 113 
S.E. 728, 134 Va. 554. 

Prlma fade case not made 

Ala.—Langham v. State, 11 So.2d 131, 
243 Ala. 564—Loper v. State, 87 
So. 92, 205 Ala. 216—Beech v. 
State, 84 So. 753, 203 Ala. 529. 

Cal.—People v. Busby, 104 P.2d 531, 
40 C.A.2d 193. 

Ind.—Howe v. State, 115 N.E. 81, 186 
Ind. 139. 

Wash.—State v. McGonigle, 258 P. 
16, 144 Wash. 252. 


79.5 Cal.—People v. Catlin, 337 P. 
2d 113, 169 C.A.2d 247—People v. 
Massey, 312 P.2d 365, 151 C.A.2d 
623—People v. Kulwin, 226 P.2d 
672, 102 C.A.2d 104—People v. Tal¬ 
bott, 151 P.2d 317, 65 C.A.2d 654, 
certiorari denied 65 S.Ct. 677, 324 
U.S. 845, 89 L.Ed. 1406. 

79.10 Wash.—State v. Garrison, 209 
P.2d 454, 34 Wash.2d 654. 

79.15 Utah.—State v. Musser, 175 
P.2d 724, 110 Utah 634, vacated on 
other grounds 68 S.Ct. 397, 333 U.S. 
95, 92 L.Ed. 562. 

79.20 U.S.—Ong Way Jong v. U. S., 
C.A.Cal., 245 F.2d 392. 

80. Okl.—Gordon v. State, 30 P.2d 

934, 55 Okl.Cr. 359—McGhee v. 

State, 294 P. 649, 49 Okl.Cr. 387, 
followed in Sexton v. State, 294 P. 
652, 49 Okl.Cr. 395, and Burns v. 
State, 294 P. 653, 49 Okl.Cr. 396— 
McColloch v. State, 283 P. 1026, 45 
Okl.Cr. 442—Thomas v. State, 267 
P. 1040, 40 Okl.Cr. 204—Saunders 
v. State, 249 P. 1117, 35 Okl.Cr. 
203—Saunders v. State, 244 P. 55, 
33 Okl.Cr. 336—McKnight v. State, 
243 P. 257, 33 Okl.Cr. 149—Knight 
v. State, 182 P. 736, 16 Okl.Cr. 298. 

16 C.J. p 653 note 55. 

Competent evidence however slight 

Okl.—Burns v. State, 117 P.2d 155, 
72 Okl.Cr. 432. 

81. Iowa.—State v. Arthur, 105 N. 
W. 422, 129 Iowa 235. 

16 C.J. p 653 note 56. 

82. Ky.—Pharris v. Commonwealth, 
248 S.W. 230, 198 Ky. 51. 

Relations and. associations be¬ 
tween the parties which are natural 
and reasonable according to their 
habits and modes of life do not con¬ 
stitute evidence of conspiracy. 
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Ky.—Pharris v. Commonwealth, su¬ 
pra. 

Suspicious circumstances alone are 
not sufficient to warrant using a 
statement against accused where 
statement was not made in his pres¬ 
ence. 

Wash.—State v. Garrison, 209 P.2d 
454, 34 Wash.2d 654. 

83. Wis.—Miller v. State, 119 N.W. 
850, 139 Wis. 57. 

16 C.J. p 653 note 57. 

84. Ark.—Hobbs v. State, 111 S.W. 
264, 86 Ark. 360. 

Ky.—McIntosh v. Commonwealth, 113 
S.W.2d 1144, 272 Ky. 159. 

85. Ga.—Wortham v. State, 192 S.E. 
720, 184 Ga. 674. 

Ky.—Canada v. Commonwealth, 89 S. 

W.2d 880, 262 Ky. 177. 

Tex.—Steele v. State, 223 S.W. 473, 
87 Tex.Cr. 688—Holland v. State, 
206 S.W. 89, 84 Tex.Cr. 154. 

16 C.J. p 653 note 59. 

85.5 Cal.—People v. Catlin, 337 P.2d 
113, 169 C.A.2d 247—People v. Mas¬ 
sey, 312 P.2d 365, 151 C.A.2d 623— 
People v. Frankfort, 251 P.2d 401, 
114 C.A.2d 680—People v. Sica, 247 
P.2d 72, 112 C.A.2d 574—People v. 
Kulwin, 226 P.d 672, 102 C.A.2d 104 
—People v. Talbott, 151 P.2d 317, 
65 C.A.2d 654, certiorari denied 65 
S.Ct. 677, 324 U.S. 845, 89 L.Ed. 
1406—People v. Marvin, 119 P.2d 
413, 48 C.A.2d 180. 

Minn.—State v. Dunn, 168 N.W. 2, 140 
Minn. 308. 

“Reasonable doubt doctrine” applies 
only to issue of guilt 
Cal.—People v. Catlin, 337 P.2d 113, 
169 C.A.2d 247—People v. Kulwin, 
226 P.2d 672, 102 C.A.2d 104—People 
v. Talbott, 151 P.2d 317, 65 C.A.2d 
654, certiorari denied 65 S.Ct. 677, 
I 324 U.S. 845, 89 L.Ed. 1406. 
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rested, convicted, or tried with the accused. The co- 
conspirator may be the spouse of the accused or an 
agent of a conspirator or, In some cases, the victim of 
the crime. 

Library References 
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It is not necessary that it should be established 
conclusively that the person whose acts or declara¬ 
tions it is sought to show was connected with the 
conspiracy; if the evidence reasonably tends to con¬ 
nect him with the conspiracy, his acts or declarations 
are admissible. 86 The acts and declarations of per¬ 
sons not connected with the conspiracy by compe¬ 
tent evidence are inadmissible. 87 

Co-conspirator indicted or not. It is not neces¬ 
sary to render admissible the acts or declarations of 
a conspirator that he should have been indicted to¬ 
gether with accused, 88 or even that he should have 
been indicted at all. 89 Thus, evidence as to the acts 
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and declarations of a person who is not indicted but 
is named in the indictment as a conspirator may be 
admitted. 8 °* 5 However, evidence as to the acts and 
declarations of a person whose name is known to 
the grand jury but who is not indicted or named 
in the indictment as a conspirator has been held 
inadmissible. 89 * 10 The fact that accused’s co- 
conspirator has been indicted adds nothing to the 
competency of his declarations as evidence. 90 

Conspirator not arrested. The fact that one of 
the alleged conspirators has not been apprehended 
does not preclude the admission of evidence of his 
acts or declarations on the trial of another conspir¬ 
ator. 91 

Conspirator not tried with accused. The acts or 
declarations of a conspirator are admissible, al¬ 
though he is not on trial with accused, against whom 
his acts or declarations are sought to be used, 92 the 


86. U.S.—U. S. v. Perillo, C.C.A.N.Y., 
164 F.2d 646—Galatas v. U. S., C.C. 
A.Mo., 80 F.2d 16, certiorari denied 
56 S.Ct. 574, 297 U.S. 711, 80 L.Ed. 
998, Farmer v. U. S., 66 S.Ct. 674, 
297 U.S. 711, 80 L.Ed. 998, and 
Mulloy v. U. S., 66 S.Ct. 675, 297 
U.S. 711, 80 L.Ed. 998. 

U. S. v. Schneiderman, D.C.Cal., 
106 F.Supp. 892. 

Cal.—People v. Curtis, 235 P.2d 61, 
106 C.A.2d 321. 

Mass.—Commonwealth v. Shea, 82 N. 

E.2d 511, 323 Mass. 406. 

Mich.—People v. Ewald, 4 N.W.2d 466, 
302 Mich. 31, certiorari denied 
Ewald v. People of State of Michi¬ 
gan, 63 S.Ct. 260, 317 U.S. 688, 87 
L.Ed. 551. 

Minn.—State v. Tennyson, 2 NW.2d 
833, 212 Minn. 158, 139 A.L.R. 987. 
Mo.—State v. Strait, 279 S.W. 109. 

16 C.J. p 654 note 78. 

87. U.S.—U. S. v. Sansome, C.A.N.Y., 
206 F.2d 86. 

Kan.—State v. Williams, 10 P.2d 1080, 
135 Kan. 263. 

Ky.—Lindon v. Commonwealth, 79 S. 

W.2d 202, 267 Ky. 746. 

N.C.—State v. McCullough, 92 S.E.2d 
389, 244 N.C. 11. 

Pa.—Commonwealth v. Petrillo, 12 A. 
2d 317, 338 Pa. 65. 

Wash.—State v. Gibson, 197 P, 611, 
116 Wash. 512. 

88. u.S.—U. S. v. Dennis, C.A.N.Y., 
183 F.2d 201, affirmed Dennis v. 
U. S„ 71 S.Ct. 857, 341 U.S. 494, 95 
L.Ed. 1137, rehearing denied 72 S. 
Ct. 20, 342 U.S. 842, 96 L.Ed. 636, 
rehearing denied 78 S.Ct. 409, 355 
U.S. 936, 2 L.Ed.2d 419—Harper v. 
U. S., C.C.A.Mo., 143 F.2d 795— 
Madden v. U. S., C.C.A.Cal., 20 F.2d 
289, certiorari denied Parents v. 
U. S., 48 S.Ct. 116, 275 U.S. 554, 72 
L.Ed. 423 —Weinstein v. U. S., C.C. 
A.Mass., 11 F.2d 505,, certiorari de¬ 


nied 47 S.Ct. 94, 273 U.S. 699, 71 
L.Ed. 847. 

Ga.—Nelson v. State, 180 S.E. 16, 51 
Ga.App. 207, transferred, see 177 
S.E. 253, 179 Ga. 743. 

Ind.—Diblee v. State, 177 N.E. 261, 
202 Ind. 571. 

16 C.J. p 654 note 79. 

89. U.S.—'Wellman v. U. S., C.A. 
Mich., 227 F.2d 757, vacated on 
other grounds 77 S.Ct. 1403, 354 
U.S. 931, 1 L.Ed.2d 1535—U. S. v. 
Dennis, C.A.N.Y, 183 F.2d 201, af¬ 
firmed Dennis v. U. S., 71 S.Ct. 857, 
341 U.S. 494, 95 L.Ed. 1137, rehear¬ 
ing denied 72 S.Ct. 20, 342 U.S. 842, 
96 L.Ed. 636, rehearing denied 78 
S.Ct. 409, 355 U.S. 936, 2 L.Ed.2d 
419—Harper v. U. S., C.C.A.Mo., 143 
F.2d 795—Heflin v. U. S.. C.C.A.Fla., 
132 F.2d 907—U. S. v. General Mo¬ 
tors Corp., C.C.A.Ind, 121 F.2d 376, 
certiorari denied General Motors 
Corp. v. U. S., 62 S.Ct. 105, 314 U.S. 
618, 86 L.Ed. 497, rehearing denied 
62 S.Ct. 178, 314 U.S. 710, 86 L.Ed. 
566—Green v. U. S., C.C.A.Wash., 
19 F.2d 850, affirmed 48 S.Ct. 564, 
277 U.S. 438, 72 L.Ed. 944, 66 A.L.R. 
376. 

U. S. v. Schneiderman, D.C.Cal., 
106 F.Supp. 892. 

Mass.—Commonwealth v. Galvin, 39 
N.E.2d 656, 310 Mass. 733. 

N.J.—State v. Carbone, 91 A.2d 571, 
10 N.J. 329. 

Corpus Juris cited ia State v. 
Neary, 148 A. 608, 609, 106 N.J.Law 
104. 

16 C.J. p 654 note 80. 

Nolle prosequi 

Rule that the acts and declarations 
of all fellow conspirators in carrying 
out the conspiracy are admissible in 
a prosecution against any of the con¬ 
spirators applies to actions of joint 
indictee in resisting lawful arrest, al¬ 
though indictment against actor 
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jointly indicted has been subject to 
a nolle prosequi. 

W.Va.—State v. Olivetti, 148 S.E. 205, 
107 W.Va. 357. 

89.5 N.J.—State v. Carbone, 91 A.2d 
571, 10 N.J. 329. 

89.10 Ill.—Sullivan v. People, 108 
Ill.App. 328. 

N.J.—State v. Rappise, 65 A.2d 266, 3 
N.J.Super. 30. 

State v. Faure, 119 A. 4, 98 N.J. 
Law 18. 

Acts and statements of named per¬ 
sons 

Fact that one of co-conspirators 
was not informed against did not 
make inadmissible evidence of acts 
and statements of named conspirators 
in which he participated, even though 
rule stated in text is followed. 
Colo.—Wright v. People, 156 P.2d 123, 
113 Colo. 224. 

90. U.S.—U. S. v. Kelley, C.C.A.N.Y., 
105 F.2d 912. 

91. Wis.—Weisenbach v. State, 119 
N.W. 843, 138 Wis. 152. 

92. u.S.—' Wellman v. U. S., C.A. 
Mich., 227 F.2d 757, vacated on oth¬ 
er grounds 77 S.Ct. 1403, 354 U.S. 
931, 1 L.Ed.2d 1535—-U. S. v. Den¬ 
nis, C.A.N.Y., 183 F.2d 201, affirmed 
Dennis v. U. S., 71 S.Ct. 857, 341 
U.S. 494, 95 L.Ed. 1137, rehearing 
denied 72 S.Ct. 20, 342 U.S. 842, 96 
L.Ed. 636, rehearing denied 78 S. 
Ct. 409, 355 U.S. 936, 2 L.Ed.2d 419 
—Heflin v. U. S., C.C.A.Fla., 132 F. 
2d 907—U. S. v. Dubrin, C.C.A.N.Y., 
93 F.2d 499, certiorari denied Du¬ 
brin v. U. S., 58 S.Ct. 644, 303 U.S. 
646, 82 L.Ed. 1107, and Weinstein v. 
U. S., 58 S.Ct. 644, 303 U.S. 646, 82 
L.Ed. 1107—Zarate v. U. S., C.C.A. 
Fla., 41 F.2d 598, certiorari denied 
51 S.Ct. 75, 282 U.S. 867, 75 L.Ed. 
7 @ 6 —Green v. U. S„ C.C.A.Wash., 19 
F.2d 850, certiorari denied Olm- 
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test of admissibility being not who has been in¬ 
dicted or who is being tried, but who with a com¬ 
munity of purpose participated in the crime. 93 It 
is the rule, in some jurisdictions at least, that the 
prosecution cannot show conversations with a co¬ 
conspirator who is not on trial unless such state¬ 
ments were made in furtherance of the conspira¬ 
cy. 94 

Conspirator who has been acquitted. Where two 
persons are indicted for a substantive offense which 
was committed in pursuance of a conspiracy, the 
fact that one conspirator has been acquitted does 
not preclude the admission of evidence of his acts 
and declarations on the trial of another conspira¬ 
tor, 96 especially where the statute authorizes the 
prosecution and punishment of an accomplice be¬ 
fore the conviction of the principal and provides 
that the acquittal of the principal shall not bar a 
prosecution of the accomplice. 96 Where, however, 
one is on trial for the crime of conspiracy, the dec¬ 


larations of an alleged co-conspirator who has been 
acquitted are not admissible against him. 07 If all 
defendants charged in an indictment for conspiracy 
are acquitted but one, the acts and declarations of 
those acquitted cannot be admitted in evidence as the 
acts or declarations of co-conspirators in another 
trial of the one defendant. 97 * 5 Where the acts or 
declarations of a conspirator or codefendant are 
properly admitted in evidence, his subsequent acquit¬ 
tal does not retroactively affect the admissibility of 
such acts or declarations. 97 * 10 

Husband or zvife of accused . Although it is well 
established as a general rule that at common law a 
husband and wife cannot be guilty of a conspiracy, 
where no third person is concerned therein, it has 
been held that, where a state statute defining con¬ 
spiracy and regulating prosecutions therefor makes 
no exception in favor of a wife with respect to who 
may be engaged in a conspiracy, a husband and 
wife may conspire together, without the interven- 


stead v. U. S., 48 S.Ct. 117, 275 U.S. 
557, 72 L.Ed. 424, affirmed 48 S.Ct. 
564, 277 U.S. 438, 72 L.Ed. 944, 66 A. 
L.R. 376—Lewis v. U. S., C.C.A. 
Mich., 11 F.2d 745—De Witt v. U. 

S., C.C.A.Ohlo, 291 F. 995, certiorari 
denied 44 S.Ct. 134, 263 U.S. 714, 68 
L.Ed. 521—Reeder v. U. S., C.C.A. 
Okl., 262 F. 36, certiorari denied 40 
S.Ct. 346, 252 U.S. 581, 64 L.Ed. 726 
—Isenhouer v. U. S., Okl., 256 F. 
842, 168 C.C.A. 188. 

U. S. v. Silverman, D.C.Conn„ 129 
F.Supp. 496—U. S. v. Schneider- 
man, D.C.Cal., 106 F.Supp. 892. 

U. S. v. Dioguardi, D.C.N.Y., 20 
F.R.D. 10. 

Ala.—Coggins v. State, 102 So. 241, 20 
Ala.App. 378. 

Fla.—Strickland v. State, 165 So. 289, 
122 Fla. 384. 

Ga.—Wortham v. State, 192 S.E. 720, 
184 Ga. 674—Gossit v. State, 186 
S.E. 417, 182 Ga. 535. 

West v. State, 68 S.E.2d 611, 85 
Ga.App. 220—Driggers v. State, 180 
S.E. 619, 51 Ga.App. 370. 

Ky.—Stacey v. Commonwealth, 225 S. 

W. 37, 189 Ky. 402, 25 A.L.R. 490. 
La.—State v. Skeahan, 120 So. 626, 
167 La. 1003—State v. Simmons, 
120 So. 612, 167 La. 963—State v. 
Brasseaux, 112 So. 650, 163 La. 
686 , certiorari denied Genna v. State 
of Louisiana, 48 S.Ct. 22, 275 U.S. 
522, 72 L.Ed. 405. 

N.J.—State v. Carbone, 91 A.2d 571, 
10 N.J. 329. 

N.C.—State v. Ritter, 147 S.E. 733, 
197 N.C. 113. 

Ohio.—Toneff v. State, 156 N.E. 159, 
23 Ohio App. 421, 

Or.—State v. Goodloe, 24 P.2d 28, 144 
Or. 193—State v. Johnston, 22 P.2d 
879, 143 Or. 395. 


Tex.—Young v. State, 201 S.W.2d 46, 
150 Tex.Cr. 378—Keith v. State, 282 
S.W. 251, 103 Tex.Cr. 636—Sapp v. 
State, 223 S.W. 459, 87 Tex.Cr. 
606. 

16 C.J. p 654 note 82. 

Grant of severance to one accused 
does not relieve him of responsibility, 
so as to make statements and acts of 
co-conspirators irrelevant and inad¬ 
missible against him. 

Ala.—Coggins v. State, 102 So. 241, 
20 Ala.App. 378. 

Mo.—State v. Bunch, 62 S.W.2d 439, 
333 Mo. 20. 

Pa.—Commonwealth v. Powell, 154 A. 
287, 303 Pa. 104—Commonwealth 
v. Crow, 154 A. 283, 303 Pa. 91. 

93. La.—State v. Lebleu, 69 So. 808, 
137 La. 1007. 

94. Ohio.—Toneff v. State, 156 N.E. 
159, 23 Ohio App. 421. 

95. U.S.—U. S. v. Fabric Garment 
Co., C.A.N.Y., 262 F.2d 631, certio¬ 
rari denied Berman v. U. S., 79 
S.Ct. 1117, 359 U.S. 989, 3 L.Ed.2d 
978, and Fabric Garment Co v. U. 

S., 79 S.Ct. 1117, 359 U.S. 989, 3 L. 
Ed.2d 978—U. S. v. Dilliard, C.C.A. 
N.Y., 101 F.2d 829, certiorari denied 
Dilliard v. U. S., 59 S.Ct. 484, 306 
U.S. 635, 83 L.Ed. 1036, Koven v. 

* U. S., 59 S.Ct. 484, 306 U.S. 635, 
83 L.Ed. 1036, and Donegan v. U. 

S., 59 S.Ct 484, 306 U.S. 635, 83 L. 
Ed. 1036. 

Mass.—Commonwealth v. Namet, 158 
N.E. 260, 261 Mass, 20. 

Pa.—Commonwealth v. Hoffman, 157 
A. 221, 103 Pa.Super. 433. 

W.Va.—State v. Marinitsis, 45 S.E.2d 
733, 130 W.Va. 613, certiorari de¬ 
nied 68 S.Ct. 1495, 334 U.S. 837, 92 
L.Ed. 1763. 

16 C.J. p 655 note 84. 
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Where there Is evidence to connect 

one accused with a conspiracy, fact 
that jury fails to convict such ac¬ 
cused of the conspiracy charge does 
not in and of itself render testimony 
of that accused’s acts and declara¬ 
tions inadmissible as against other al¬ 
leged co-conspirators. 

U.S.—Kamanosuke Yuge v. U. S., C.C. 
A.Cal., 127 F.2d 683, certiorari de¬ 
nied Mateus v. U. S., 63 S.Ct. 43, 
317 U.S. 648, 87 L.Ed. 522. 

96. Tex.—Richards v. State, 110 S. 
W. 432, 53 Tex.Cr. 400. 

Testimony of accomplices generally 
see infra § 786 et seq. 

97. Tex.—Paul v. State, 12 Tex.App. 
346, approved in Richards v. State, 
110 S.W. 432, 53 Tex.Cr. 400—Tay¬ 
lor v. State, 3 Tex.App. 169. 

In prosecution of taxpayer, his as¬ 
sociate, and special internal revenue 
agent for bribery and for conspiring 
to bribe and to defraud United States, 
where there was an acquittal on the 
conspiracy charges, evidence of what 
the agent told the Investigating agent 
was not admissible as against taxpay¬ 
er or his associate. 

U.S.—U. S. v. Klosterman, C.A.Pa., 
248 F.2d 191, 69 A.L.R.2d 1390. 
Suspended sentence 

A purported motion to strike tes¬ 
timony of co-conspirator who had 
pleaded guilty, on ground that jury’s 
recommendation of suspended sen¬ 
tence was equivalent to acquittal, is 
without merit and properly overruled. 
Tex.—Celeste v. State, 296 S.W. 304, 
107 Tex.Cr. 217. 

97.5 Pa.—Commonwealth v. Petrillo, 
12 A.2d 317, 338 Pa. 65. 

97.10 Pa.—Commonwealth v. Evans, 
154 A.2d 57, 190 Fa.Super. 179. 
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tion of a third person, to commit a crime, see Con¬ 
spiracy § 36, and if either is being tried for the 
consummated offenses and the conspiracy has been 
established, the acts and declarations of either, 
although done or made in the absence of the other, 
are admissible against such other, if done or made 
pending the conspiracy and in furtherance thereof. 98 
So, also, where a husband and wife are jointly 
tried for a crime to which it appears that one was 
an accessary before the fact, acts or declarations of 
such accessary in consummation of the unlawful act 
are admissible against the other person accused. 99 

Agents of conspirators . The acts and declara¬ 
tions of the agents and employees of one of sev¬ 
eral conspirators are admissible against all, where 
such acts and declarations were made during the 
progress of the conspiracy and in furtherance of its 
purpose. 1 

Detectives, government agents or officers. Where 
one has been engaged as a detective, government 
agent or officer, it is not proper to put in evidence 
his acts or statements to others as those of a co- 
conspirator and plotter with accused, made in fur¬ 
therance of such plot or design. 2 

Victim of crime. The victim of a crime may be 
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a co-conspirator with the perpetrator, so that acts 
and declarations of such victim done or made pend¬ 
ing the alleged conspiracy and in promotion thereof 
may be proved on the trial of such perpetrator. 3 

Knowledge of witness as to identity of actor or 
declarant . It is not essential that a witness ■who 
testifies as to the acts or declarations of a conspir¬ 
ator should actually know the actor or declarant; a 
witness may testify as to the acts or declarations 
of a person unknown to him but whose connection 
with the conspiracy seems probable. 4 

§ 763. Time of Act or Declaration in General 

Acts or declarations of a co-conspirator must have 
been done or made during the pendency of the conspiracy 
In order to be admissible against a co-conspirator. 

Library References 

Criminal Law <§=> 422 ( 1 ), 

In order that the acts or declarations of a con¬ 
spirator shall be admissible against a co-conspirator, 
under the general rule stated in § 754 supra, they 
must have been done or made during the existence 
of the conspiracy. 5 Any act or declaration done or 
made while the conspiracy existed is, so far as the 
element of time is concerned, admissible, 6 including 


* 8 . U.S.—U. S. v. Pugliese, C.C.A. 
N.Y., 153 F.2d 497. 

Tex.—Steele v. State, 223 S.W. 473, 87 
Tex.Cr. 588—Farris v. State, 170 
S.W. 310, 74 Tex.Cr. 607. 

16 C.J. p 655 note 88. 

Insufficient statement of relationship 
In a prosecution for rape, the state¬ 
ments of a woman who first offered 
inducements to prosecutrix to go with 
her and accused cannot be excluded, 
because she was referred to by the 
prosecutrix and the prosecuting at¬ 
torney as accused’s wife, and there 
■could be no conspiracy between hus¬ 
band and wife, where there was no 
proof that such relationship existed 
between them. 

Mo.—State v. Miller, 90 S.W. 767, 191 
Mo. 587. 

'99. Nev.—State v. Vertrees, 112 P. 
42, 33 Nev. 509. 

1. U.S.—Madden v. U. S. f C.C.A.Cal., 
20 F.2d 289, certiorari denied Pa- 
rente v. U. S., 48 S.Ct. 116, 275 U. 
S. 554, 72 L.Ed. 423—Sllkworth v. 
U. S., C.C.A.N.Y., 10 F.2d 711, cer¬ 
tiorari denied 46 S.Ct. 475, 271 U. 
S. 664, 71 L.Ed. 1139, McQuade v. 
U. S., 46 S.Ct. 475, 271 U.S. 664, 
70 L.Ed. 1139, and Nicholas v. U. 
S., 46 S.Ct. 476, 271 U.S. 664, 70 
L.Ed. 1139. 

La.—State v. Nahoum, 133 So. 370, 
172 La. 83. 

Vt.—State v. Hirsch, 100 A. 877, 91 
Vt. 330. 

16 C.J. p 655 note 90. 


2. U.S.— - U. S. v. Morello, C.A.N.Y., 
250 F.2d 631. 

Utah.—State v. Kilburn, 52 P. 277, 16 
Utah 187. 

Belief of defendants 

Fact that defendants charged with 
conspiracy may have believed that 
agents were their co-conspirators did 
not render letter of agent sent to an 
alleged co-conspirator admissible, 
where letter was sent out of pres¬ 
ence of defendants. 

U.S.—U. S. v. Morello, C.A.N.Y., 250 
F.2d 631. 

3. Colo.—Johnson v. People, 80 P. 
133, 33 Colo. 224, 108 Am.S.R. 85. 

16 C.J. p 655 note 92. 

Conspiracy to procure abortion 
Where a woman consents to an 
operation to produce an abortion on 
herself, she is a co-conspirator, and 
on proof of the conspiracy her acts 
and declarations in furtherance there¬ 
of are admissible in evidence against 
her co-conspirators. 

N.D.—State v. Mattson, 206 N.W. 778, 
53 N.D. 486. 

1 C.J. p 325 note 9. 

4. Ky.—Powers v. Commonwealth, 
61 S.W. 735, 63 S.W. 976, 110 Ky. 
386, 22 Ky.L. 1807, 23 Ky.L. 146, 53 
L.K.A. 245. 

5. U.S.—U. S. v. Goodman, C.C.A.N. 
Y., 129 F.2d 1009—Tofanelli v. U. S., 
C.C.A.Cal., 28 F.2d 581. 

Cal.—People v. Suter, 111 P.2d 23, 43 
C.A.2d 444—People v. Singh, 37 P.2d 
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481, 1 C.A.2d 729—People v. Linde, 
20 P.2d 704, 131 C.A. 12. 

Ga.—Wall v. State, 112 S.E. 142, 153 
Ga. 309. 

Ky.—Ray v. Commonwealth, 284 S. 
W.2d 76. 

Mass.—Commonwealth v. Shea, 82 N. 

E.2d 511, 323 Mass. 406. 

Mont.—State v. Hopkins, 219 P. 1106, 
68 Mont. 504. 

N.H.—State v. Clapp, 46 A.2d 119, 94 
N.H. 62. 

N.Y.—People v. Marshall, 117 N.E.2d 
265, 306 N.Y. 223. 

Ohio.—State v. Weil, App., 91 N.E.2d 
277, appeal dismissed 92 N.E.2d 816, 
153 Ohio St. 586. 

Okl.—Crabb v. State, 192 P.2d 1018, 
86 Okl.Cr. 323. 

Pa.—Commonwealth v. Dibella, 72 Pa. 
Super. 360, followed in Common¬ 
wealth v. Dibella, 72 Pa.Super. 364, 
and Commonwealth v. Dibella, 72 
Pa.Super. 365. 

Tex.—Young v. State, 201 S.W.2d 46, 
150 Tex.Cr. 378. 

W.Va.—State v. Simon, 52 S.E.2d 725, 
132 W.Va. 322. 

16 C.J. p 656 note 94. 

Statement made by one codefend¬ 
ant not a part of the res gestae and 
not made in presence of the other co¬ 
defendant, was not admissible as evi¬ 
dence against the other codefendant. 
W.Va.—State v. Cutlip, 46 S.E.2d 454, 
131 W.Va. 141. 

6. U.S.—Delaney v. U. S. f 44 S.Ct. 
206, 263 U.S. 586, 68 L.Ed. 462. 



§ 763 CRIMINAL LAW 

acts and declarations of later entrants. 7 Every 
person joining a conspiracy after its formation is 
liable for acts and declarations of the co-conspira- 
tors performed or made after his entry and evidence 
of such acts or declarations is admissible against 
him. 7 - 5 

Prior to acts charged becoming a crime . Acts and 
declarations of a conspirator made prior to the time 
the acts charged became a crime may be admissible 
against co-conspirators. 7 - 10 
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Proof of acts barred as substantive offenses by 
limitations . Where the offense charged is a con¬ 
tinuing conspiracy and the last overt act alleged and 
proved is within the period of limitations, the fact 
that an earlier act charged as an overt act occurred 
at a time when a prosecution therefor as a substan¬ 
tive offense would be barred by limitations does not 
of itself preclude proof of the commission of such 
act. 7 - 16 


Greer v. U. S., C.A.Utah, 227 F.2d 
546—U. S. v. Peoni, C.C.A.N.Y., 100 
F.2d 401—U. S. v. Rollnick, C.C.A. 
N.Y., 91 F.2d 911—Seeman v. U. S. f 
C.C.A.Tex., 90 F.2d 88—Schefano v. 
U. S., C.C.A.Ala., 84 F.2d 513—TJ. S. 
v. Woods, C.C.A.N.Y., 66 F.2d 262— 
Zarate v. U. S., C.C.A.Fla., 41 F.2d 
598, certiorari denied 51 S.Ct. 75, 
282 TJ.S. 867, 75 Lr.Ed. 766—Blakes- 
lee v. U. S., C.C.A.R.I., 32 F.2d 15 
—Gerson v. U. S., C.C.A.Okl., 25 
F.2d 49—Miller v. TX. S., C.C.A.N.Y., 

24 F.2d 363, certiorari denied 48 S. 
Ct. 421, 276 U.S. 638, 72 L.Ed. 745- 
Martin v. TJ. S., C.C.A.Fla., 17 F.2d 
973—Camp v. U. S., C.C.A.Ky., 16 
F.2d 370. 

Ala.—Gravette v. State, 147 So. 641, 

25 Ala.App. 347, certiorari denied 
147 So. 644, 226 Ala. 417. 

Ark.—Burns v. State, 243 S.W. 963, 
155 Ark. 1. 

Cal.—People v. Brown, 59 C. 345. 

People v. Ash, 199 P.2d 711, 88 
C.A.2d 819—People v. Mazzurco, 193 
P. 164, 49 C.A. 275—People v. Mills 
Sing, 183 P. 865, 42 C.A. 385—People 
v. Lichtenstein, 135 P. 692, 22 C.A. 
592. 

Colo.—Smaldone v. People, 88 P.2d 
103, 103 Colo. 498. 

Conn.—State v. Kirschenbaum, 146 
A. 837, 109 Conn. 394. 

Del.—State v. Frantz, 121 A. 652, 2 
W.W.Harr. 225. 

Ga.—Mitchell v. State, 78 S.E.2d 563, 
89 Ga.App. 80. 

Idaho.—State v. So, 231 P.2d 734, 71 
Idaho 324. 

Ill.—People v. Ruben, 7 N.E.2d 744, 
366 Ill. 29—People v. Cassler, 163 
N.E. 430, 332 Ill. 207. 

Ind.—Davis v. State, 151 N.E. 329, 197 
Ind. 448. 

Iowa.—State v. Tedd, 194 N.W. 184, 
196 Iowa 292. 

Kan.—State v. Bundy, 75 P.2d 236, 
147 Kan. 4. 

Ky.—Shell v. Commonwealth, 63 S.W. 
2d 524, 245 Ky. 223. 

Mo.—State v. Samis, 246 S.W. 956, 
296 Mo. 471—State v. Roberts, 100 
S.W. 484, 201 Mo. 702. 

N.J.—State v. Salimone, 89 A.2d 56, 
19 N.J.Super. 600—State v. Carbone, 
86 A.2d 259, 17 N.J.Super. 446, af¬ 
firmed 91 A.2d 571, 10 N.J. 329. 


State v. Simon, 174 A, 867, 113 
N.J.Law 521, affirmed 178 A. 728, 

115 N.J.Law 207. 

Okl.—Saunders v. State, 249 P. 1117, 
35 Okl.Cr. 203—Saunders v. State, 
244 P. 55, 33 Okl.Cr. 336—Patton 
v. State, 232 P. 454, 29 Okl.Cr. 66. 
Or.—State v. Gauthier, 231 P. 141, 113 
Or. 297. 

Pa.—Commonwealth v. Strauss, 89 Pa. 
Super. 82. 

Tex.—Whitehead v. State, 185 S.W.2d 
725, 148 Tex.Cr. 190—Hamilton v. 
State, 165 S.W.2d 737, 145 Tex.Cr. 
78—Carter v. State, 116 S.W.2d 371, 
135 Tex.Cr. 457, appeal dismissed 
Carter v. State of Texas, 59 S.Ct. 
71, 305 U.S. 557, 83 L.Ed. 351— 
Thompson v. State, 33 S.W.2d 1067, 

116 Tex.Cr. 460—King v. State, 
269 S.W. 1042, 99 Tex.Cr. 425- 
Hicks v. State, 249 S.W. 844, 94 
Tex.Cr. 123—Cannon v. State, 202 
S.W. 83, 83 Tex.Cr. 154. 

W.Va.—State v. Simon, 52 S.E.2d 725, 
132 W.Va. 322. 

Statutory rule 

Text rule has been the subject of 
statutory enactment. 

Ga.—Lanier v. State, 1 S.E.2d 405, 187 
Ga. 534—Darden v. State, 158 S.E. 
414, 172 Ga. 590—Brandon v. State, 
151 S.E. 493, 169 Ga. 808—Rawlings 
v. State, 136 S.E. 448, 163 Ga. 406— 
Ethridge v. State, 136 S.E. 72, 163 
Ga. 186—Weldon v. State, 123 S.E. 
217, 158 Ga. 140. 

Turner v. State, 199 S.E. 837, 5b 
Ga.App. 775, transferred, see 195 
S.E. 431, 185 Ga. 432—Bragg v. 
State, 182 S.E. 403, 52 Ga.App. 69— 
Driggers v. State, 180 S.E. 619, 51 
Ga.App. 370—Grace v. State, 175 
S.E. 384, 49 Ga.App. 306—Smith v. 
State, 171 S.E. 578, 47 GaApp. 797— 
Tate v. State, 152 S.E. 609, 41 Ga. 
App. 300. 

Prior to or pending consummation 
Acts or declarations of one co-con¬ 
spirator made prior to or pending 
the consummation of the conspiracy 
are admissible against accused, even 
though made out of his presence. 
Tex.—Whitehead v. State, 185 S.W.2d 
725, 148 Tex.Cr. 190—Hamilton v. 
State, 165 S.W.2d 737, 145 Tex.Cr. 
78. 


Prior to abandonment of conspiracy 

Where a conspiracy to bribe is es¬ 
tablished, declarations and acts of 
the co-conspirators before the con¬ 
spiracy is abandoned are competent 
evidence. 

Ga.—Turner v. State, 199 S.E. 837, 
68 Ga.App. 775, transferred see 195 
S.E. 431, 185 Ga. 432. 

Unknown co-conspirator 
It is permissible to show that con¬ 
spirator, during conspiracy, acted 
with another co-conspirator unnamed 
in indictment and represented to be 
unknown. 

U.S.—TJ. S. v. Stein, C.C.A.N.Y., 59 
F.2d 1025, certiorari denied Stein 
V. U. S., 52 S.Ct. 126, 284 U.S. 671 
76 L.Ed. 568. 

Statements held made during penden¬ 
cy of conspiracy 

Ky.—Diamond v. Commonwealth, 35 
S.W.2d 554, 237 Ky. 374. 

7. U.S.—U. S. v. Peoni, C.C.A.N.Y., 
100 F.2d 401. 

7.5 Cal.—People v. Miner, 214 P.2d 
557, 96 C.A.2d 43. 

7.10 U.S.—U. S. v. Dennis, CA.N.Y., 
183 F.2d 201, affirmed Dennis v. 
U. S., 71 S.Ct. 857, 341 U.S. 494, 95 
L.Ed. 1137, rehearing denied 72 S. 
Ct. 20, 342 U.S. 842, 96 L.Ed. 636, 
rehearing denied 78 S.Ct. 409, 355 
U.S. 936, 2 L.Ed.2d 419. 

U. S. v. Schneiderman, D.C.Cal., 
106 F.Supp. 892. 

7.15 U.S.—Culp v. U. S., C.C.A.Ark., 

131 F.2d 93. 

Purposes for which admissible 
(1) Doctrine of continuing con¬ 
spiracy renders evidence of conspira¬ 
tors' agreement and overt acts ante¬ 
dating three-year limitation period 
admissible, not to show accused's 
guilt when such acts were commit¬ 
ted, but to show illegal agreement, 
accused's participation therein, and 
his knowledge and intent in order to 
aid jury's determination of issues 
whether conspiracy existed, whether 
accused was party thereto with 
knowledge and intent charged, and 
whether overt act was done to effect 
object of conspiracy, within limita¬ 
tion period. ( 

U.S.—U. S. v. Schneiderman, D.C. 
Cal., 106 F.Supp. 892. > 
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§ 764. Prior to Conspiracy 

Generally, acts or declarations of a conspirator done 
or made prior to the formation of the conspiracy are in¬ 
admissible against a co-conspirator, where not In fur¬ 
therance of a plan then existing, but transactions be¬ 
tween the conspirators looking toward the formation of 
the conspiracy may be admissible. 

Library References 

Criminal Law <©=>422 (3), 423 (8). 

As a general rule the prosecution cannot introduce 
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evidence of acts or declarations of a conspirator 
with accused which were done or made prior to the 
formation of the conspiracy, 8 and where not in fur¬ 
therance of any plan then existing to which accused 
was a party. 9 However, conversations and transac¬ 
tions between co-conspirators before the actual for¬ 
mation of the conspiracy, and looking toward such 
formation, are relevant and admissible, particularly 
on the question of motive. 10 The mere fact that 


(2) In prosecution for conspiracy 
to violate statute making it an of¬ 
fense willfully to place injurious and 
offensive acid in a place of business 
for violation of statute, testimony of 
conversations and acts of conspira¬ 
tors which occurred more than three 
years before date of indictment was 
properly admitted as tending to show 
formation and continuance of con¬ 
spiracy from the time of its incep¬ 
tion. 

Cal.—People v. Black, 113 P.2d 746, 
45 C.A.2d 87, appeal dismissed 
Black v. People of State of Cali¬ 
fornia, 62 S.Ct. 634, 315 U.S. 782, 
86 L.Ed. 1189, rehearing denied 62 
S.Ct. 796, 315 U.S. 828, 86 L.Ed. 
1223. 

8 . U.S.—Christianson v. U. S., C.A. 
N.D., 226 F.2d 646, certiorari de¬ 
nied 76 S.Ct. 543, 320 U.S. 994, 100 
L.Ed. 859—Bartlett v. U. S., C.C.A. 
N.M., 166 F.2d 920—Kamanosuke 
Yuge v. U. S., C.C.A.Cal., 127 F.2d 
683, certiorari denied Mateus v. U. 
S., 63 S.Ct. 43, 317 U.S. 648, 87 L. 
Ed. 522—Minner v. U. S., C.C.A. 
Kan., 57 F.2d 506—Merrill v. U. S., 
C.C.A.La., 40 F.2d 315—Gerson v. 
U. S., C.C.A.Okl., 25 F.2d 49—Mor¬ 
row v. U. S., C.C.A.Mo., 11 F.2d 
256—Holman v. U. S., C.C.A.Cal., 

248 F. 193. 

Ala.—Lancaster v. State, 106 So. 609, 
21 Ala.App. 140, certiorari denied 
106 So. 617, 214 Ala. 2, and 106 
So. 618, 214 Ala. 76. 

Ark.—Spurgeon v. State, 254 SW. 

376, 160 Ark. 112. 

Cal. —people v. Fitzgerald, 58 P.2d 
718, 14 C.A.2d 180, certiorari de¬ 
nied Fitzgerald v. People of State 
of California, 57 S.Ct. 115, 299 U.S. 
593, 81 L.Ed. 437. 

Ill.—People v. Cassler, 163 N.E. 430, 
332 Ill. 207. 

Iowa.—State v. Moore, 251 N.W. 737, 
217 Iowa 872. 

Ky.—-Woods v. Commonwealth, 147 
S.W.2d 690, 285 Ky. 275. 

Mich.—People v. Chambers, 271 N.W. 
556, 279 Mich. 73—People v. Lewis, 

249 N.W. 451, 264 Mich. 83. 

Mo.—State v. Chernick, 280 SW.2d 
50 —state v. Chernick, 278 S.W.2d 
741—State v. Richetti, 119 S.W.2d 
330, 342 Mo. 1015. 

N.Y.—People v. Candib, 129 N.Y.S.2d 
176. 


N.C.—State v. Potter. 113 S.E.2d 573, 
252 N.C. 312—State v. Benson, 66 
S.E.2d 893, 234 N.C. 263. 

N.D.—State v. Mattson, 206 N.W. 778, 
53 N.D. 486. 

Okl.—Middleton v. State, 183 P. 626, 
16 Okl.Cr. 320. 

Philippine.—People v. Badilla, 48 
Philippine 718. 

W.Va.—State v. Simon, 52 S.E.2d 725, 
132 W.Va. 322. 

5 C.J. p 577 note 74—16 C.J. p 656 
note 96. 

Admissibility of threats made before 
the formation of the conspiracy see 
infra § 773. 

Reasons for rule 

(1) Basic element of joint agency 
does not exist. 

Mich.—People v. Chambers, 271 N. 
W. 556, 279 Mich. 73—People v. 
Lewis, 249 NW. 451, 264 Mich. 83. 

(2) Such evidence is Inadmissible 
on the ground that accused in a 
criminal case has the constitutional 
right to be confronted with the wit¬ 
nesses against him and to cross-ex¬ 
amine them. 

Philippine.—People v. Badilla, 48 
Philippine 718. 

Different rules depending on charge 

In determining whether acts or 
declarations of one conspirator oc¬ 
curring before the conspiracy began 
are admissible, different rules may 
be applied depending on whether the 
charge is conspiracy alone, a sub¬ 
stantive crime alone, or a conspiracy 
count and a count charging a sub¬ 
stantive crime included in a single 
indictment or Information, with 
greater latitude permissible where 
conspiracy is not the substantive 
crime. 

N.Y.-!People v. Candib, 129 N.Y.S.2d 
176. 

Partioular aots or statements 
U.S—Minner v. U. S., C.C.A.Kan., 57 
F 2d 506. 

Statements held not prior to conspir¬ 
acy 

Cal.—People v. Fay, 255 P. 239, 82 
C.A, 62. 

Ga.—Thompson v. State, 144 S.E. 301, 
166 Ga. 758. 

Self-serving declarations 
Where accused with others 
charged with manufacture of liquor 
was found at a still on an island, 
proof that before leaving their homes 
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they had stated they were going to 
the island fishing was not admissi¬ 
ble within rule permitting proof of 
prior declarations of accused in ex¬ 
planation of offense charged. 

Tex.—Calvin v. State, 261 SW. 5S4, 
97 Tex.Cr. 257. 

9. U.S.—Dixon v. U. S.. C.C.A.Okl., 
7 F.2d 818. 

Iowa.—State v. Walker, 100 NW. 
354, 124 Iowa 414. 

N.J.—State v. Simon, 174 A. 867, 113 
N.J.Law 521, affirmed 178 A. 728, 
115 N.J.Law 207. 

Tex.—Ross v. State, 267 SW. 499, 98 
Tex.Cr. 567. 

16 C.J. p 656 note 96 [b]. 

Acts and declarations in presence of 
accused 

(1) In prosecution for murder com¬ 
mitted while deceased was going 
home from a dance, evidence of the 
acts and declarations of an alleged 
coconspirator in his conduct toward 
deceased before deceased had left the 
place of the dance was admissible, 
in view of circumstances supporting 
inference that accused was present 
and heard declarations, and proof of 
subsequent conspiracy to kill de¬ 
ceased. 

Tex.—Hays v. State, 236 S.W. 463, 90 
Tex.Cr. 192. 

(2) In prosecution of three de¬ 
fendants for abortion and conspiracy 
to commit abortion, evidence of state¬ 
ment made more than ten years ear¬ 
lier by one defendant in presence of 
a codefendant, constituting a full ad¬ 
mission and description of way in 
which they were then conducting 
business of performing abortions by 
practically the same method as that 
used in committing offenses charged, 
was admissible against the two de¬ 
fendants then present as bearing on 
question of intent with respect to 
abortion counts and in relation to 
conspiracy charge. 

Cal.—People v. Miner, 214 P.2d 557, 
96 C.A.2d 43. 

10 . U.S.—U. S. v. Postma, C.A.N.Y., 
242 F.2d 488, certiorari denied Mc- 
Connon v. U. S., 77 S.Ct. 1380, 354 
U.S. 922, 1 L.Ed.2d 1436, and Post¬ 
ma v. U. S., 77 S.Ct. 1381, 354 U.S. 
922, 1 L.Ed.2d 1436—U. S. v. Com- 
pagna, C.C.A.N.Y., 146 F.2d 624, cer¬ 
tiorari denied Co S.Ct. 912, 324 U. 
S. 867, 89 L.Ed. 1422, rehearing de¬ 
nied 65 S.Ct. 1084, 325 U.S. 892, 89 
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the evidence relates to matters occurring prior to 
the date of the conspiracy as alleged in the indict¬ 
ment does not render it inadmissible, where such 
evidence relates to the conspiracy involved. 11 

§ 765. Prior to Connection of Defendant with 
Conspiracy 

Acts or declarations of conspirators, done or made 
before the accused Joined the conspiracy, are adopted by 
him so as to be admissible against him. 


Library References 

Criminal Law <§=»423(1). 

Where one joins a conspiracy after its forma¬ 
tion and actively participates in it, he adopts the 
previous acts and declarations of his fellow conspira¬ 
tors, so that such acts and declarations, although 
done or made before he joined the conspiracy, are 
admissible against him 12 to show such matters as 
the nature and objectives of the conspiracy in which 


L.Ed. 2004, certiorari denied Kauf¬ 
man v. U. S., 65 S.Ct. 913, 324 U.S. 
867, 89 L.Ed. 1422, rehearing de¬ 
nied 65 S.Ct. 1084, 325 U.S. 892, 89 
L.Ed. 2004, certiorari denied Mari- 
tote v. U. S., 65 S.Ct. 913, 324 U.S. 
867, 89 L.Ed. 1422. 

N.J.—State v. Simon, 174 A. 867, 113 
N.J.Law 521, affirmed 178 A. 728, 
115 Nr.J.Law 207. 

Desire to have sexual intercourse 

In prosecution of negro for rape 
committed on white woman, evidence 
that accused and his co-conspirator 
had prior to crime expressed desire 
to have sexual Intercourse with a 
white woman was competent to show 
intent and to identify accused. 

Ala.—Daniels v. State, 11 So.2d 756, 
243 Ala. 675, certiorari denied Dan¬ 
iels v. State of Alabama, 63 S.Ct. 
1168, 319 U.S. 755, 87 L.Ed. 1708. 

11. U.S.—'U. S. v. Mesarosh, C.A.Pa., 
223 F.2d 449, reversed on other 
grounds 77 S.Ct. 1, 352 U.S. 1, 1 L. 
Ed.2d 1—U. S. v. Dennis, C.A.N.Y., 
183 F.2d 201, affirmed Dennis v. U. 
S., 71 S.Ct. 857, 341 U.S. 494, 95 
L.Ed. 1137, rehearing denied 72 S. 
Ct. 20, 342 U.S. 842, 96 L.Ed. 636, 
rehearing denied 78 S.Ct. 409, 355 
U.S. 936, 2 L.Ed.2d 419—U. S. v. 
General Motors Corp., C.CA.Ind., 
121 F.2d 376, certiorari denied Gen¬ 
eral Motors Corp. v. U. S., 62 S.Ct. 
105, 314 U.S. 618, 86 L.Ed. 497, re¬ 
hearing denied 62 S.Ct. 178, 314 U. 
S. 710, 86 L.Ed. 566—Scerba v. U. 
S., C.C.A.N.Y., 61 F.2d 1009—Har¬ 
vey v. U. S., C.C.A.N.Y., 23 F.2d 
561. 1 

State of mind of co-conspirator 
On the trial of persons charged 
with conspiracy to defraud the Unit¬ 
ed States, evidence was admissible 
to show the state of mind of one 
charged as a co-conspirator with re¬ 
spect to the matters to which the al¬ 
leged conspiracy related, prior to the 
date when it was alleged to have 
been formed. 

U.S.—'U. S. v. Greene, D.C.Ga., 146 F. 
784. 

Illegal purposes of Communist Party 
In prosecution for conspiring to 
teach and advocate overthrow of 
United States government by force 
and violence, evidence of acts and 
declarations prior to year charged J 


in indictment as base year for be¬ 
ginning of conspiracy, was admissi¬ 
ble against all defendants to show 
illegal purposes of Communist Par¬ 
ty. 

U.S.—'U. S. V. Mesarosh, C.A.Pa., 223 
F.2d 449, reversed on other grounds 
77 S.Ct. 1, 352 U.S. 1, 1 L.Ed.2d 1. 

12. U.S.—'U. S. v. Williams, C.A.N. 
Y., 239 F.2d 517—U. S. v. Sansone, 
C.A.N.Y., 231 F.2d 887, certiorari 
denied Sansone v. U. S., 76 S.Ct. 
1055, 851 U.S. 987, 100 L.Ed. 1500 
—U. S. v. Bucur, C.A.Ind., 194 F. 
2d 297—U. S. v. General Motors 
Corp., C.C.A.Ind., 121 F.2d 376, cer¬ 
tiorari denied General Motors 
Corp. v. U. S., 62 S.Ct. 105, 314 U. 
S. 618, 86 L.Ed. 497, rehearing de¬ 
nied 62 S.Ct. 178, 314 U.S. 710, 8G 
L.Ed. 566—Robinson v. U. S., C.C. 
A.Cal., 33 F.2d 238—Van Riper v. 
U. S., C.C.A.N.Y., 13 F.2d 961, cer¬ 
tiorari denied Ackerson v. U. S., 47 
S.Ct. 102, 273 U.S. 702, 71 L.Ed. 
848—Morrow v. U. S., C.C.A.Mo., 11 
F.2d 25G—Roberts v. U, S., Wash., 
248 F. 873, 160 C.C.A. 631, certio¬ 
rari denied 38 S.Ct. 583, 247 U.S. 
522, 62 L.Ed. 1247. 

U. S. v. Dioguardi, D.C.N.Y., 20 
F.R.D. 10. 

Ala.—Howie v. State, 72 So. 759, 15 
Ala.App. 185, certiorari denied Ex 
parte Howie, 73 So. 1000, 198 Ala. 
691. 

Cal.—People v. Weiss, 327 P.2d 527, 
50 C.2d 535. 

People v. Drake, 310 P.2d 997, 
151 C.A.2d 28—People v. Sherman, 
273 P.2d 611, 127 C.A.2d 230—Peo¬ 
ple v. Griffin, 219 F.2d 519, 98 C.A. 
2d 1—People v. Jones, 77 P.2d 897, 
25 C.A.2d 517—Corpus Juris quot¬ 
ed in People v. Fitzgerald, 58 P.2d 
718, 730, 14 C.A.2d 180, certiorari 
denied Fitzgerald v. People of 
State of California, 57 S.Ct. 115, 
299 U.S. 593, 81 L.Ed. 437. 

Ga.—Castleberry v. State, 173 S.E. 
833, 178 Ga. 663. 

West v. State, 68 S.E.2d 611, 85 
Ga.App. 220—Daniels v. State, 199 
S.E. 572, 58 Ga.App. 599. 

Ill.—People v. Lloyd, 136 N.E. 505, 
304 Ill. 23. 

Ind.—Roberts v. State, 124 N.E. 750, 
188 Ind. 713. 

Kan.—State v. Boone, 257 P. 739, 124 
Kan. 208. 


Ky.—Reynolds v. Commonwealth, 61 
S.W.2d 288, 249 Ky. 844. 

Mo.—Corpus Juris quoted in State v. 
Richettl, 119 S.W.2d 330, 342, 342 
Mo. 1015. 

Tex.—Young v. State, 201 S.W.2d 46, 

150 Tex.Cr. 378—Whitehead v. 
State, 186 S.W.Sd 725, 148 Tex.Cr. 
190—West v. State, 116 S.W.2d 726, 
134 Tex.Cr. 565—Landry v. State, 
35 S.W.2d 433, 117 Tex.Cr. 396— 
Sapp v. State, 223 S.W. 459, 87 Tex. 
Cr. 606. 

16 C.J. p 656 note 1. 

It is immaterial when accused en¬ 
tered into or became a party to the 
conspiracy. 

N.C.—State v. Summerlin, 60 S.E.2d 
322, 232 N.C. 333. 

Knowledge 

(1) When one joins an existing 
conspiracy knowing of Illegal objec¬ 
tives, he takes conspiracy as it is, 
including prior acts and declarations 
by co-consptrators which are com¬ 
petent evidence against him. 

U.S.—U. S. v. Mesarosh, C.A.Pa., 223 
F.2d 449, reversed on other 
grounds 77 S.Ct. 1, 352 U.S. 1, 1 L. 
Ed. 2d 1. 

(2) Declarations of a conspirator 
are not inadmissible against accused 
on trial, because they were made be¬ 
fore he became associated with 
declarant, if subsequent connection 
with the conspiracy is shown and ac¬ 
cused knew of declarations or knowl¬ 
edge and ratification could be In¬ 
ferred. 

Ky.—McIntosh v. Commonwealth, 
113 S.W.2d 1144, 272 Ky. 159. 

Turtherauce of common purpose 
(1) “To bring this rule [stated in 
the text] into operation it is not 
enough that, when one joins with an¬ 
other in a criminal venture, he 
knows that his confederate is en¬ 
gaged in other criminal undertakings 
with other persons, even though 
they be of the same general nature. 
The acts and declarations of confed¬ 
erates, past or future, are never com¬ 
petent against a party except in so 
far as they are steps in furtherance 
of a purpose common to him and 
them/’ 

U.S.—U. S. v. Lekacos, C.C.A.N.Y., 

151 F.2d 170, 172, reversed on oth¬ 
er grounds Kotteakos v. U. S. f 66 
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he joined and the incidents thereof, 12 - 5 but not to 
prove his guilt of substantive crimes theretofore 
committed. 1 - 10 It has been held, however, that 
where a pregnant woman and the man responsible 
for her condition entered into a conspiracy to pro¬ 
duce a miscarriage, a physician did not, by subse¬ 
quently uniting with them to perform the operation, 
adopt and become bound by their acts and declara¬ 
tions prior to his entry into the combination. 13 

§ 766. Prior to Connection of Actor or De¬ 
clarant with Conspiracy 

Acts or declarations of a conspirator prior to the 
time he Joined the conspiracy, unknown to the accused, 
are Inadmissible against him. 

Library References 

Criminal Law €=3423(6). 

The acts and declarations of one of the conspir¬ 
ators before he joined the conspiracy are not ad¬ 
missible against the other conspirators, where they 
had no knowledge thereof. 14 

§ 767. After Termination of Conspiracy 

a. General rule 


CRIMINAL LAW §§ 765-767 

b. Accomplishment of object 

c. Nonaccomplishment of object 

d. Arrest of co-conspirators 

e. Possession of property 

f. Physical appearance of co-conspirator 

or codefendant 

g. Flight or absence of co-conspirator or 

codefendant 

a. General Rule 

The general rule is that acts or declarations of co¬ 
conspirators, done or made after the termination of the 
conspiracy, are inadmissible against an accused con¬ 
spirator. 

Library References 

Criminal Law <£=424, 425, 528. 

The general rule is, as discussed infra § 774, that 
acts and declarations of a conspirator can be used 
against a co-conspirator only when performed or 
made in furtherance of the conspiracy. Since there 
can be no furtherance of a conspiracy that has end¬ 
ed, 14 - 50 subject to exceptions, 15 hereinafter consid¬ 
ered, the general rule, frequently formulated in 
terms of both acts and declarations, 16 and somtimes 


S.Ct. 1239, 328 U.S. 750, 90 L.Ed. 
1557. 

(2) Furtherance of common design 
generally see infra § 774. 

Telephone conversations 

In prosecution for murder commit¬ 
ted pursuant to conspiracy, evidence 
of telephone conversations between 
conspirators after conspiracy had 
begun was admissible although such 
conversations occurred before ac¬ 
cused entered the conspiracy. 

Mo.—State v. Richetti, 119 S.W.2d 
330, 342 Mo. 1015. 

12.5 Cal.—People v. Weiss, 327 P.2d 
527, 50 C.2d 535. 

In prosecution of internal revenue 
Agents for conspiracy to defraud the 
United States, evidence concerning 
incident when revenue agents and 
others allegedly fixed government 
claim based on defective income tax 
return was admissible to show the 
nature of the conspiracy in existence 
when revenue agents joined it, even 
though incident occurred without 
their knowledge and before time 
when they became conspirators. 
U.S.— - U. S. v. Witt, C.A.N.Y., 215 F. 
2d 580, certiorari denied Talanker 
v. U. S.. 75 S.Ct. 207, 348 U.S. 887, 
99 L.Ed. 697. 

12.10 Cal.—People v. Weiss, 327 P. 
2d 527, 50 C.2d 535. 

13 . Iowa.—State v. Moon, 148 N.W. 
1001, 167 Iowa 26—State v. Gil¬ 
more, 132 N.W. 53, 151 Iowa 618, 35 
L.R.A.,N.S., 1084. 


14. U.S.—:Miller v. U. S., N.D., 133 
F. 337, 66 C.C.A. 399. 

Accused’s lack of knowledge as not 
affecting admissibility of acts and 
declarations generally see infra § 
776. 

14.50 U.S.— 1 Tutwak v. U. S., 73 S.Ct. 
481, 344 U.S. 604, 97 L.Ed. 593, re¬ 
hearing denied 73 S.Ct. 726, 345 U. 
S. 919, 97 L.Ed. 1352. 

15. Ind.—Baker v. State, 129 N.E. 
468, 190 Ind. 385. 

16. U.S.—Fiswick v. U. S., 67 S.Ct. 
224, 329 U.S. 211, 91 L.Ed. 196. 

Christianson v. U. S., C.A.N.D., 
226 F.2d 646, certiorari denied 76 
S.Ct. 543, 350 U.S. 994, 100 L.Ed. 
859—U. S. v. Rosenblum, C.A.Ind., 
176 F.2d 321, certiorari denied 70 
S.Ct. 239, 338 U.S. 893, 94 L.Ed. 
548, Stryk v. U. S., 70 S.Ct. 240, 
338 U.S. 893, 94 L.Ed. 549, and 
Weiss v. U. S. t 70 S.Ct. 240, 338 U. 
S. 893, 94 L.Ed. 549, rehearing de¬ 
nied Rosenblum v. U. S., 70 S.Ct. 

344, 338 U.S. 940, 94 L.Ed. 579, 
Stryk v. U. S., 70 S.Ct. 344, 338 U. 
S. 940, 94 L.Ed. 579, and Weiss v. 
U. S., 70 S.Ct. 344, 338 U.S. 940, 
94 L.Ed. 580—Bartlett v. U. S., C. 
C.A.N.M., 166 F.2d 920—Anderson 
v. U. S., C.C.A.Tenn., 124 F.2d 58, 
reversed on other grounds 63 S.Ct. 
599, 318 U.S. 350, 87 L.Ed. 829— 
Oras v. U. S., C.C.A.Wash., 67 F.2d 
463—Cendagarda v. U. S., C.C.A. 
Utah, 64 F.2d 182—Minner v. U. 
S., C.C.A.Kan., 57 F.2d 506—Col- 
lenger v. U. S., C.C.A.Ind., 50 F.2d 

345, certiorari denied 52 S.Ct. 33, 
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284 U.S. 654, 76 L.Ed. 554—Mer¬ 
rill v. U. S., C.C.A.La., 40 F.2d 
315—Robinson v. U. S., C.C.A.Cal., 
33 F.2d 238—Giordano v. U. S., C. 
C.A.N.Y., 9 F.2d 830—Kasuba v. U. 
S., C.C-A.Wis., 3 F.2d 270—Sabba- 
tino v. U. S., C.C.A.N.Y., 298 F. 409, 
certiorari denied 45 S.Ct. 10, 266 
U.S. 638, 69 L.Ed. 482, and 45 S.Ct. 
90, 266 U.S. 602, 69 L.Ed. 462— 
Feder v. U. S., N.Y., 257 F. 694, 16S 
C.C.A. 644, 5 A.L.R. 370. 

Ala.—Hardy v. State, 129 So. 308, 23 
Ala.App. 552. 

Ark.—Stacy v. State, 306 S.W.2d S52, 
228 Ark. 260—Morton v. State, 182 
S.W.2d 675, 207 Ark. 704—Lindsey 
v. State, 143 S.W.2d 573, 201 Ark. 
87 —Hammond v. State, 293 S.W. 
714, 173 Ark. 674. 

Cal.—People v. Fay, 255 P. 239, 82 
C.A. 62. 

Del.—State v. Frantz, 121 A. 652, 2 
W.W.Harr. 225. 

Ill.—People v. Cassler, 168 N.E. 430, 
332 Ill. 207—People v. Nusbaum, 
158 N.E. 142, 326 Ill. 518. 

Ind.—Baker v. State, 129 N.E. 468, 
190 Ind. 385. 

Iowa.—State v. Moore, 251 N.W. 737, 
217 Iowa 872. 

Mass.—Commonwealth v. Shea, 82 N. 
E.2d 511, 323 Mass. 406—Common¬ 
wealth v. Mannos, 40 N.E.2d 291, 
311 Mass. 94—Commonwealth v. 
McDermott, 152 N.E. 704, 255 

Mass. 575. 

Mo.—State v. Tripp, 303 S.W.2d 627. 

Mont.—State v. Keller, 246 P.2d 817, 
126 Mont. 142. 
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formulated or applied in terms of acts, 16 - 5 state¬ 
ments, or declarations 16 * 10 alone, is that evidence 
of such acts or declarations performed or made by 
a conspirator after the conspiracy has ended is in¬ 
admissible against a co-conspirator, whether the con¬ 
spiracy has ended successfully, as stated in subdivi¬ 


sion b of this section, or in failure, as indicated in 
subdivision c, or by reason of an abandonment 
thereof, as discussed infra § 772, and it has been 
declared or held that the admissibility of both acts 
and declarations is limited in such case to the person 
performing or making them. 16 - 16 However, it has 


N.H.—State v. Clapp, 46 A.2d 119, 94 
N.H. 62. 

N.Y.—People v. Conforti, 72 N.Y.S.2d 
458. 

N.C.—State v. Dickerson, 127 S.E. 
256, 189 N.C. 327. 

Okl.—Ramsey v. State, 250 P. 936, 
35 Okl.Cr. 347—Smith v. State, 202 
P. 1046, 20 Okl.Cr. 362. 

Pa.—Commonwealth v. Strauss, 89 
Pa.Super. 82—Commonwealth v. 
Dibella, 72 Pa.Super. 360, followed 
in Commonwealth v. Dibella, 72 Pa. 
Super. 364 and Commonwealth v. 
Dibella, 72 Pa.Super. 365. 

Tex.—Goss v. State, 124 S.W.2d 381, 
136 Tex.Cr. 166—Garza v. State, 69 
S.W.2d 110, 125 Tex.Cr. 447—Ford 
v. State, 9 S.W.2d 344, 110 Tex.Cr. 
484—Bouldin v. State, 222 S.W. 
555, 87 Tex.Cr. 419—Fitzgerald v. 
State, 219 S.W. 199, 87 Tex.Cr. 34 
—Wool v. State, 201 S.W. 1002, 83 
Tex.Cr. 113. 

Va.—Corpus Juris cited in Hudgins 
v. Commonwealth, 128 S.E. 565, 
568, 142 Va. 628. 

Wash.—Corpus Juris cited in State 
v. Pattison, 237 P. 1000, 1001, 135 
Wash. 392, affirmed 241 P. 966, 135 
Wash. 392. 

W.Va.—State v. Simon, 52 S.E.2d 725, 
132 W.Va. 322—State v. Price, 174 
S.E. 518, 114 W.Va. 736—State v. 
Baker, 99 S.E. 252, 84 W.Va. 151. 
16 C.J. p 656 note 5. 

Irrelevant 

Ala.—Clark v. State, 197 So. 23, 240 
Ala. 65. 

Statutes In some jurisdictions so 
provide. 

Ga.—Brandon v. State, 151 S.E. 493, 
169 Ga. 808—Rawlings v. State, 
136 S.E. 448, 163 Ga. 406—Tanner 
v. State, 130 S.E. 64, 161 Ga. 193 
—Wall v. State, 112 S.E. 142, 153 
Ga. 309. 

Inquiry as to pistol 

In murder prosecution, testimony 
as to inquiry made by codefendant, 
jointly indicted with one on trial as 
to certain insurance policies on de¬ 
cedent’s life, should have been ex¬ 
cluded on motion duly made, as state¬ 
ment made after completion of al¬ 
leged joint criminal enterprise. 

Ga.—Tanner v. State, 130 S.E. 64, 
161 Ga. 193. 

Possession of pistol 

Evidence that, after a criminal en¬ 
terprise was ended, one of accused's 
alleged conspirators brought a pistol 
to the home of a witness, was inad¬ 
missible. 


Ga.—Wall v. State, 112 S.E. 142, 153 
Ga. 309. 

16.5 U.S.—U. S. v. Moloney, C.A.I11., 
200 F.2d 344. 

“While the act of one partner in 
crime is admissible against the oth¬ 
ers where it Is in furtherance of the 
criminal undertaking . . ., all 

such responsibility is at an end when 
the conspiracy ends." 

U.S.—Fiswick v. U. S., 67 S.Ct. 224, 
227, 329 U.S. 211, 91 L.Ed. 196. 

Sandex v. U. S., C.A.Cal., 239 F. 
2d 239, rehearing denied 245 F.2d 
712. 

16.10 U.S.—Lutwak v. U. S., Ill., 73 
S.Ct. 481, 344 U.S. 604, 97 L.Ed. 593, 
rehearing denied 73 S.Ct. 726, 345 
U.S. 919, 97 L.Ed. 1352. 

U. S. v. Lev, C.A.N.Y., 276 F.2d 
605—Canida v. U. S., C.A.Tex., 250 
F.2d 822—U. S. v. Delli Paoli, C.A. 
N.Y., 229 F.2d 319, affirmed 77 S.Ct. 
294, 352 U.S. 232, 1 L.Ed,2d 278— 
Thompson v. U. S., C.A.Ga., 227 F. 
2d 671—Greer v. U. S., C.A.Utah, 
227 F.2d 546—Smith v. U. S., C.A. 
Tex., 224 F.2d 58, certiorari denied 
76 S.Ct. 138, 350 U.S. 885, 100 L. 
Ed. 780—Lott v. U. S„ C.A.Tex., 218 
F.2d 675—Metcalf v. U. S., C.A.Ky., 
195 F.2d 213—Phelps v. U. S., C.C. 
A.Minn., 160 F.2d 858, rehearing 
denied Peters v. U. S., 161 F.2d 940, 
certiorari denied 68 S.Ct. 1525, 334 
U.S. 860, 92 L.Ed. 1780—U. S. v. 
Alfano, C.C.A.Pa., 152 F.2d 395— 
U. S. v. Groves, C.C.A.N.Y., 122 
F.2d 87, certiorari denied Groves v. 
U. S, 62 S.Ct. 135, 314 U.S. 670, 86 
L.Ed. 536. 

Cal.—People v. Bob, 175 P.2d 12, 29 
C.2d 321. 

People v. Francis, 319 P.2d 103, 
156 C.A.2d 1. 

Conn.—State v. Luzzi, 156 A.2d 505, 
147 Conn. 40. 

Ga.—Pressley v. State, 53 S.E.2d 106, 
205 Ga. 197. 

Ky.—Bailey v. Commonwealth, 171 
S.W.2d 1005, 294 Ky. 355—Gum v. 
Commonwealth, 165 S.W.2d 21, 291 
Ky. 450. 

Me.—State v. Papalos, 113 A.2d 624, 
150 Me. 370. 

Mo.—State v. Chernick, 280 S.W.2d 
56—State v. Chernick, 278 SW.2d 
741. 

N.H.—State v. Marcoux, 140 A.2d 575, 
101 N.H. 294. 

N.Y.—People v. Marshall, 117 N.E.2d 
265, 306 N.Y. 223. 

N.C.—State v. Potter, 113 S.E.2d 573, 
252 N.C. 312. 


Pa.—Commonwealth v. Johnson, 74 
A.2d 144, 365 Pa. 303, reversed on 
other grounds 71 S.Ct. 191, 340 U.S. 
881, 95 L.Ed. 640. 

Commonwealth v. Antonini, 69 A* 
2d 438, 165 Pa.Super. 501. 

Tex.—Smith v. State, 238 S.W.2d 543, 
155 Tex.Cr. 618. 

Only one tried 

Generally, where two or more per¬ 
sons are jointly charged with com¬ 
mission of a crime, and only one 
of them is put on trial, statements 
made by a codefendant after termina¬ 
tion of conspiracy between defendant 
and codefendant, are not admissible 
against defendant. 

Okl.—Leeth v. State, 230 P.2d 942, 
94 Okl.Cr. 61. 

Declarant dead 

Where the declaration of a co-con¬ 
spirator is made after termination of 
the common purpose, it is not ren¬ 
dered admissible merely because the 
declarant is dead. 

Pa.—Commonwealth v. Antonini, 69 
A.2d 436, 165 Pa.Super. 501. 

Testimony before grand Jury 

Admitting part of testimony given 
by one of defendants before grand 
jury was reversible error, where such 
defendant did not take stand, testi¬ 
mony had been given after alleged 
conspiracy had ended and was hear¬ 
say as to codefendants, and jury was 
not admonished not to consider such 
testimony with respect to codefend¬ 
ants. 

U.S.—'U. S. v. Kelinson, C.A.N.Y., 205 
F.2d 600. 

16.15 U.S.—Logan v. U. S., Tex., 12 
S.Ct. 617, 144 U.S. 263, 36 L.Ed. 
429. 

Bartlett v. U. S., C.C.A.N.M., 166 
F.2d 920. 

N.Y.—People v. Conforti, 72 N.Y.S.2d 
458. 

Admissibility of acts or declarations 
against actor or declarant generally 
see infra § 782. 

Diotum 

Statement in the Logan case sup¬ 
porting the rule stated in the text 
has been said to be dictum. 

U.S.—Lutwak v. U. S., Ill., 73 S.Ct. 
481, 344 U.S. 604, 97 L.Ed. 593, re¬ 
hearing denied 73 S.Ct. 726, 345 
U.S. 919, 97 L.Ed. 1352. 

Declaration or statements made by 
one conspirator after termination of 
the conspiracy may only be used 
against declarant and under appro¬ 
priate instructions to jury. 
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been declared that this statement of the rule over¬ 
looks the fact that the objection to the declarations 
is that they are hearsay and this reason is not appli¬ 
cable to acts which are not intended to be a means 
of expression.i6.20 Accordingly, acts which are 
relevant to prove a conspiracy may be admissible 
even though they occurred after the conspiracy end- 

ed.16.25 J 

In applying the general rule herein considered 
the time when the conspiracy ends depends on the 
facts of the particular case. 17 The fact that a con¬ 
spiracy has ended as far as its primary objective 
may be concerned does not preclude its continuance 
for various secondary purposes, such as disposition 
of the fruits of crime, and where there is evidence 
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of such continuance, or evidence from which such 
continuance may be inferred, evidence of acts or 
declarations of a conspirator may be admissible 
against his co-conspirators. 17 * 5 Support may be 
found in a number of cases for the view that a 
conspiracy may be regarded as impliedly thus con¬ 
tinuing for the purpose of concealing the existence 
of the conspiracy, 17 -16 but, in this connection, the 
broad view that there is implicit in every conspiracy 
an agreement on the part of the conspirators to 
collaborate to conceal the existence of the con¬ 
spiracy has been rejected. 17 * 15 

Narrative statements of past events, made after 
the termination of a conspiracy, are inadmissible 
against a co-conspirator. 18 Such narratives are re- 


U.S.—Delli Paoli v. U. S., N.Y., 77 
S.Ct. 294, 332 U.S. 232, 1 L.Ed.2d 
278. 

Metcalf v. U. S., C.A.Ky., 195 F.2d 
213—U. S. v. Alfano, C.C.A.Pa. 152 
F.2d 395. 

Ga.—Pressley v. State, 53 S.E.2d 106, 
205 Ga. 197. 

16.20 U.S.—Lutwak v. U. S. f Ill., 73 
S.Ct. 481, 344 U.S. 604, 97 L.Ed. 
593, rehearing denied 73 S.Ct. 726, 
345 U.S. 919, 97 L.Ed. 1352. 

16.25 U.S.—Lutwak v. U. S., supra. 
Indiviglio v. U. S. f C.A.Tex., 249 
F.2d 549, reversed on other grounds 
78 S.Ct. 1381, 357 U.S. 574, 2 L.Ed. 
2d 1547—Abbate v. U. S., C.A.Miss., 
247 F.2d 410—U. S. v. Rubenstein, 
C.C.A.N.Y., 151 F.2d 915, certiorari 
denied 66 S.Ct. 168, 326 U.S. 766, 90 

L.Ed. 462. 

Conspiracy to defraud United States 
and obtain entry of aliens 
Where essential fact of conspiracy 
to defraud United States and to com¬ 
mit offenses against United States 
by illegally obtaining entry of aliens 
as spouses of veterans was existence 
of phony marriage ceremonies en¬ 
tered into for sole purpose of deceiv¬ 
ing immigration authorities and per¬ 
petrating fraud on the United States, 
acts which took place after conspiracy 
ended and which were relevant to 
show spuriousness of marriages and 
intent of parties in going through 
the ceremonies were competent, and 
so, evidence that aliens and veterans 
lived apart after coming to United 
States, that money was paid to vet¬ 
erans for their part in the so-called 
marriages, and that suits were start¬ 
ed to terminate whatever legal re¬ 
lationship there might have been on 
the record, was competent to show 
spuriousness of marriages and intent 
of parties thereto, notwithstanding 
such matters took place after con¬ 
spiracy ended. 

U.S.—Lutwak v. U. S., Ill., 73 S.Ct. 
481, 344 U.S. 604, 97 L.Ed. 593, re¬ 


hearing denied 73 S.Ct. 726, 345 
U.S. 919, 97 L.Ed. 1352. 

17. U.S.—Bartlett v. U. S., C.C.A.N. 

M., 166 F.2d 920. 

Cal.—People v. Brown, 281 P.2d 319, 
131 C.A.2d 643—People v. Tinnin, 28 
P.2d 951, 136 C.A. 301. 

Tex.—Dunn v. State, 14 S.W.2d 283, 
111 Tex.Cr. 464. 

Wis.—State v. Adams, 43 N.W.2d 446, 
257 Wis. 433. 

Evidence held admissible 

(1) Generally, as against conten¬ 
tion that conspiracy had ended. 
U.S.—U. S. v. Goldstein, C.C.A.N.Y., 

135 F.2d 359—U. S. v. Groves, C.C. 
A.N.Y., 122 F.2d 87, certiorari de¬ 
nied Groves v. U. S., 62 S.Ct. 135, 
314 U.S. 670, 86 L.Ed. 536—Gebardi 
v. U. S., C.C.A.I11., 57 F.2d 617, re¬ 
versed on other grounds 53 S.Ct. 
35, 287 U.S. 112, 77 L.Ed. 206, 84 
A.L.R. 370. 

Cal.—People v. Cowan, 101 P.2d 125, 
38 C.A.2d 231—People v. Sisson, 87 
P.2d 420, 31 C.A.2d 92. 

Ga.—Harrison v. State, 111 S.E. 220, 
28 Ga.App. 216. 

NIC.—State v. Bovender, 65 S.E.2d 
323, 233 N.C. 683. 

Okl.—Hollingshead v. State, 207 P. 

104, 21 Okl.Cr. 306. 

Wis.—State v. Adams, 43 N.W.2d 446, 
257 Wis. 433. 

(2) Where information alleged 
that conspiracy continued to date of 
information, and state offered evi¬ 
dence that statements by certain de¬ 
fendants formed a part of the con¬ 
spiracy and were in pursuance there¬ 
of, testimony with respect to the 
statements was not improperly admit¬ 
ted, as against contention that the 
statements were made after termina¬ 
tion of the conspiracy. 

Conn.—State v. Hayes, 18 A.2d 895, 
127 Conn. 543. 

Extent of competency of conspira¬ 
tor's statements after termination of 
the conspiracy is controlled by na¬ 
ture and ultimate purpose of con¬ 
spiracy. 


Ga.—Rawlings v. State, 136 S.E. 448, 
163 Ga. 406. 

17.5 U.S.—U. S. v. Sherman, C.A.N. 
Y., 171 F.2d 619. 

Conspiracy as continuing after com¬ 
mission of crime contemplated see 
infra § 770. 

17.10 Ga.—Carter v. State, 32 S.E. 
345, 106 Ga. 372. 

Kan.—State v. Emory, 226 P. 754, 116 
Kan. 381. 

Mass.—Commonwealth v. Smith, 24 

N.E. 677, 151 Mass. 491. 

Mich.—People v. Mol, 100 N.W. 913, 
137 Mich. 692, 68 L.R.A. 871. 

Miss.—Watson v. State, 146 So. 122, 
166 Miss. 194. 

Or.—State v. Gauthier, 231 P. 141, 113 
Or. 297. 

17.15 U.S.—Lutwak v. U. S., Ill., 73 

S.Ct. 481, 344 U.S. 604, 97 L.Ed. 593, 
rehearing denied 73 S.Ct. 726, 345 
U.S. 919, 97 L.Ed. 1352—U. S. v. 
Krulewitch, 69 S.Ct. 716, 336 U.S. 
440, 93 L.Ed. 790. 

18. U.S.—Sparf v. U. S., Cal., 15 S. 
Ct. 273, 156 U.S. 51, 39 L.Ed. 343. 

U. S. v. Alfano, C.C.A.Pa., 152 
F.2d 395—U. S. v. Groves, C.C.A. 
N.Y., 122 F.2d 87, certiorari denied 
Groves v. U. S., 62 S.Ct. 135, 314 
US. 670, 86 L.Ed. 536—Galatas v. 
U. S., C.C.A.Mo., 80 F.2d 15, cer¬ 
tiorari denied 56 S.Ct. 574, 237 U.S. 
711, 80 L.Ed. 998, Farmer v. U. S., 
56 S.Ct. 574, 297 U.S. 711, 80 L.Ed. 
998, and Mulloy v. U. S. f 56 S.Ct. 
575, 297 US. 711, 80 L.Ed. 998— 
Mayola v. U. S., C.C.A.Cal., 71 F.2d 
65—Clark v. U. S., C.C.A.Ga. f 61 
F.2d 409—Van Riper v. U. S., C.C. 
A.N.Y., 13 F.2d 961—Heard v. U. S., 
C.C.A.Ark., 255 F. 829. 

Ark.—Brock v. State, 284 S.W. 10, 
171 Ark. 282—Lesieurs v. State, 280 
S.W. 9, 170 Ark. 560. 

Conn.—State v. Pundy, 156 A.2d 193, 
147 Conn. 7. 

Ga.—Tanner v. State, 130 S.W. 64, 
161 Ga. 193. 

Smith v. State, 171 S.E. 578, 47 
Ga.App. 797. 
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jected as hearsay. 19 

Statements by which declarant attempts to ex¬ 
culpate himself and to inculpate his codefendant are 
inadmissible against the latter, 20 but this rule does 
not render such statement inadmissible where there 
is evidence that accused codefendant denied such 
accusation and the court instructed the jury that no 
extrajudicial statement of defendants implicating 
codefendants could be binding on such codefend¬ 
ants. 21 

Direct evidence of a conspirator is not subject to 
objection as being an admission after the termina¬ 
tion of the conspiracy, although it tends to impli¬ 
cate him and his codefendants. 22 

Showing termination . Where the state has es¬ 
tablished the existence of a common enterprise as 
a preliminary to the introduction of evidence of 
the acts or declarations of a conspirator or defend¬ 
ant as against a co-conspirator or codefendant, as 
discussed supra §§ 755-761, and the defense contends 
that the evidence should be excluded because the 


common enterprise had ceased when the act or dec¬ 
laration was performed or made, it has been held 
that defense has the burden of establishing cessation 
of the common enterprise. 22 - 5 On the other hand, 
where it appears that the primary object of the com¬ 
mon enterprise has been accomplished but the state 
contends that it had not terminated for all purposes, 
it has been held that the state has the burden of 
showing the continuance of the enterprise. 22 - 10 

b. Accomplishment of Object 

Acts or declarations of co-conspirators subsequent 
to the accomplishment of the object of the conspiracy 
generally are Inadmissible against another conspirator, 
but this rule Is subject to exceptions. 

Subject to exceptions, 23 as when accused is pres¬ 
ent at the time, as stated infra § 768, where the 
object of a conspiracy has been accomplished, the 
conspiracy terminates, and the subsequent acts or 
declarations of one of the conspirators are not ad¬ 
missible in evidence for the purpose of showing the 
guilt of another, 24 except to corroborate or explain 


Ill.—People V. Niederhauser, 258 Ill. 
App. 564. 

Minn.—State v. Sweeney, 231 N.W. 

225, 180 Minn. 450, 73 A.L.R. 380. 
Mo.—Corpus Juris Secundum quoted 
in State v. Hill, 179 S.W.2d 712, 
716, 352 Mo. 895—State v. Pries- 
meyer, 37 S.W.2d 425, 327 Mo. 335- 
State v. Frisby, 204 S.W. 3—State 
v. Forshee, 97 S.W. 933, 199 Mo. 
142. 

Neb.—Zediker v. State, 207 N.W. 168, 
114 Neb. 292, followed in Winslow 
v. State, 207 N.W. 172, 114 Neb. 301, 
and G-ebhardt v. State, 207 N.W. 
172, 114 Neb. 302. 

N.H.—State v. Clapp, 46 A.2d 119, 94 
N.H. 62. 

N.Y.—People v. Marshall, 117 N.E.2d 
265, 306 N.Y. 223—People v. Ryan, 
189 N.E. 225, 263 N.Y. 298. 

People v. Lashkowitz, 13 N.Y.S. 
2d 663, 257 App.Div, 518, reargu¬ 
ment denied 16 N.Y.S.2d 525. 

People v. Squillante, 185 N.Y.S.2d 
357, 18 Misc.2d 561. 

N.C.—State v. Potter, 113 S.E.2d 573, 
252 N.C. 312—State v. Wells, 13 S. 

E. 2d 613, 219 N.C. 354—State v. 
Stancill, 100 S.E. 241, 178 N.C. 683. 

Ohio.—State v. Weil, App., 91 N.E.2d 
277, appeal dismissed 92 N.E.2d 816, 
153 Ohio St. 586. 

Okl.—Crabb v. State, 192 P.2d 1018, 
86 Okl.Cr. 323—Roy v. State, 142 

F. 2d 139, 77 Okl.Cr. 405—Patton v. 
State, 232 P. 454, 29 Okl.Cr. 66— 
Bohannan v. State, 215 P. 1078, 24 
Okl.Cr. 103—Smith v. State, 202 
P. 1046, 20 Okl.Cr. 362. 

Pa.—Commonwealth v. Strauss, 89 
Pa.Super. 82, 


S.D.— Corpus Juris cited in State v. 
Violet, 234 N.W. 623, 624, 57 S.D. 
648. 

Tex.—Benavides v. State, 60 S.W.2d 
436, 123 Tex.Cr. 583. 

16 C.J. p 657 note 8. 

Admissibility against actor or declar¬ 
ant generally see infra § 782. 
Evidence held admissible as not 
mere narrative of past events. 

U.S.—Zamloch v. U. S., C.A.Cal., 193 
F.2d 889, certiorari denied 72 S.Ct. 
770, 343 U.S. 934, 96 L.Ed. 1342. 

Ark.—Lesieurs v. State, 280 S.W. 9, 
170 Ark. 560. 

Evidence held inadmissible as mere 
narrative of past events. 

U.S.—Mayola v. U. S., C.C.A.CaL, 71 
F.2d 65. 

Mo.—State v. Priesmeyer, 37 S.W.2d 
425, 327 Mo. 335. 

19. Ark.—Lesieurs v. State, 280 S. 
W. 9, 170 Ark. 560. 

Mo.— Corpus Juris Secundum quoted 

in State v. Hill, 179 S.W.2d 712, 
716, 352 Mo. 895. 

20. N.C.— Corpus Juris cited in State 
v. Herring, 156 S.E. 537, 200 N.C. 
306. 

S.C.—State v. Hester, 134 S.E. 885, 
137 S.C. 145—State v. Mitchell, 27 
S.E. 424, 49 S.C. 410. 

Wash.— Corpus Juris cited in State 
v. Pattison, 237 P. 1000, 1001, 135 
Wash. 392, affirmed 241 P. 966, 135 
Wash. 392. 

21. S.C.—State v. Francis, 149 S.E. 
348, 152 S.C. 17, 70 A.L.R. 1133. 

22. Fla.—Baldwin v. State, 35 So. 
220, 46 Fla. 115. 

Testimony of accomplices and code¬ 
fendants see infra §§ 799-805. 
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22.5 U.S.—U. S. v. Pugllese, C.C.A. 
N.Y., 153 F.2d 497. 

22.10 Ark.—Housley v. State, 220 S. 
W. 40, 143 Ark. 315. 

23. Ky.—Sergent v. Commonwealth, 
259 S.W. 349, 202 Ky. 228. 

Mo.—State v. Tripp, 303 S.W.2d 627. 

24. U.S.—Seaman v. U. S., C.C.A. 
Tex., 90 F.2d 88—Merrill v. U. S., 
C.C.A.La., 40 F.2d 315—Sabbatino 
v. U. S., C.C.A.N.Y., 298 F. 409, 
certiorari denied 45 S.Ct. 10, 266 U. 
S. 638, 69 L.Ed. 482, and 45 S.Ct. 90, 
266 U.S. 602, 69 L.Ed. 462—Feder 
v. U. S., N.Y., 257 F. 694, 168 C.C.A. 
644, 5 A.L.R. 370—Heard v. U. S. f 
C.C.A.Ark,, 255 F. 829. 

Ala.—Delaney v. State, 87 So. 183, 
204 Ala. 685. 

Lancaster v. State, 106 So. 609, 21 
Ala.App. 140, certiorari denied 106 
So. 617, 214 Ala. 2, and 106 So. 618, 
214 Ala. 76—Durden v. State, 93 
So. 342, 18 Ala.App. 498, certiorari 
denied Ex parte Durden, 93 So. 
922, 208 Ala. 697. 

Ariz.—State v. Levice, 130 P.2d 53, 59 
Ariz. 472. 

Ark.—Stacy v. State, 306 S.W.2d 852, 
228 Ark. 260—Anderson v. State, 
124 S.W.2d 216, 197 Ark. 600- 
Hooper v. State, 58 S.W.2d 434, 187 
Ark. 88—Slayton v. State, 53 S.W. 
2d 13, 186 Ark. 187—Stroud v. 
State, 268 SW. 850, 167 Ark. 502— 
Bullen v. State, 245 S.W. 493, 156 
Ark. 148. 

Cal.—People v. Linde, 20 F.2d 704, 
131 C.A. 12—People v. Lorraine, 
265 P. 893, 90 C.A. 317—People v. 
Mazzurco, 19S P. 164, 49 C.A. 275— 
People v. Northcott, 189 P. 704, 45 
C.A. 706. 
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other incriminating evidence. 25 However, such evi¬ 
dence may be admissible under the res gestae rule, 
as discussed infra § 777. 

c. Nonaccomplisliment of Object 

Acts or declarations of co-consplrators subsequent 
to the termination of the conspiracy without accom¬ 


plishment of the object of the conspiracy are Inadmissible 
against another conspirator. 

Where the conspiracy has terminated without an 
accomplishment of its object, subsequent acts or 
declarations of one of the conspirators are inadmis¬ 
sible against the other conspirators. 26 


Colo.—White v. People, 245 P. 349, 
79 Colo. 261. 

Ga.—Lance v. State, 142 S.E. 105, 
166 Ga. 15—Williams v. State, 12 
S.E. 743, 86 Ga. 548. 

Ind.—Marjason v. State, 75 N.E.2d 
904, 225 Ind. 652—Mitchell v. State, 
138 N.E. 507, 193 Ind. 1. 

Ky.—Woods v. Commonwealth, 147 
S.W.2d 690, 285 Ky. 275—Neace v. 
Commonwealth, 26 S.W.2d 489, 233 
Ky. 545, followed in Miller v. Com¬ 
monwealth, 28 S.W.2d 45, 234 Ky. 
346—Gilbert v. Commonwealth, 14 
S.W.2d 194, 228 Ky. 19—Webster v. 
Commonwealth, 3 S.W.2d 757, 223 
Ky. 374—Thacker v. Common¬ 
wealth, 294 S.W. 491, 219 Ky. 789 
—Sergent v. Commonwealth, 259 S. 
W. 349, 202 Ky. 228. 

La.—State v. Robichaux, 115 So. 728, 
165 La. 497. 

Mich.—People v. Roxborough, 12 N. 
W.2d 466, 307 Mich. 575, certiorari 
denied Roxborough v. People, 65 S. 
Ct. 80, 323 U.S. 749, 89 L.Ed. 600, 
rehearing denied 65 S.Ct. 127, 323 
U.S. 815, 89 L.Ed. 648—People v. 
Wysocki, 255 N.W. 160, 267 Mich. 
52. 

Miss.—Sanderford v. State, 174 So. 
814, 178 Miss. 705—Cofer v. State, 
130 So. 511, 158 Miss. 493. 

Mo.—State v. Tripp, 303 S.W.2d 627 
—State v. Chernick, 280 S.W.2d 56 
—State v. Chernick, 278 S.W.2d 741 
—State v. Priesmeyer, 37 S.W.2d 
425, 327 Mo. 335. 

N.H.—State v. Marcoux, 140 A.2d 575, 
101 N.H. 294. 

N.J.—State v. Costa, 94 A.2d 303, 11 
N.J. 239—State v. Simon, 174 A. 
867, 113 N.J.Law 521, affirmed 178 
A. 728, 115 N.J.Law 207—State v. 
Herbert, 105 A. 796, 89 N.J.Law 
341. 

N.Y.—People v. Marshall, 117 N.E.2d 
265, 306 N.T. 223—People v. Vac- 
caro, 42 N.E,2d 472, 288 N.T. 170- 
People v. Ryan, 189 N.E. 225, 263 
N.T. 298. 

People v. Lashkowitz, 13 N.Y.S. 
2d 663, 257 App.Div. 518, reargu¬ 
ment denied 16 N.Y.S.2d 525—Peo¬ 
ple v. Stetz, 201 N.T.S. 79, 206 
App.Div. 223, 40 N.Y.Cr. 505—Peo¬ 
ple v. Hassan, 187 N.T.S. 115, 196 
App.Div. 89, 39 N.T.Cr. 91. 

People v. Candib, 129 N.Y.S.2d 
176. 

N.C.—State v. Wells, 13 S.E.2d 613, 
219 N.C. 354. 

Okl.—Holllngshead v. State, 207 P. 
104, 21 Okl.Cr. 306—Smith v. State, 
202 P. 1046, 20 Okl.Cr. 362. 


Or.—State v. Weitzel, 69 P.2d 958, 157 
Or. 334—State v. Tee Guck, 195 
P. 363, 99 Or. 231—State v. Hyde, 
169 P. 775, 88 Or. 66, modified on 
other grounds, 171 P. 583, 88 Or. 
66 . 

Pa.—Commonwealth v. Petrillo, 12 
A.2d 317, 338 Pa. 65. 

Commonwealth v. Strauss, 89 Pa. 
Super. 82. 

Philippine.—People v. Badilla, 48 
Philippine 718. 

Tex.—Goss v. State, 124 S.W.2d 381, 
136 Tex.Cr. 166—Music v. State, 
121 S.W.2d 606, 136 Tex.Cr. 522- 
Robins v. State, 117 S.W.2d 82, 134 
Tex.Cr. 617—Modello v. State, 211 
S.W. 944, 85 Tex.Cr. 291—Wood v. 
State, 211 SW. 782, 85 Tex.Cr. 268 
—Wool v. State, 201 S.W. 1002, 83 
Tex.Cr. 113. 

Utah.—State v. De Angeles, 269 P. 
515, 72 Utah 209—State v. McCur- 
tain, 172 P. 481, 52 Utah 63. 

Va.—Jarrell v. Commonwealth, 110 
S.E. 430, 132 Va. 551—Burford v. 
Commonwealth, 110 S.E. 428, 132 
Va. 512. 

5 C.J. p 577 note 74—16 C.J. p 657 
note 12—26 C.J. p 992 note 18. 
Reason for rale 

Ground is that accused in a crim¬ 
inal case has the constitutional right 
to be confronted with the witnesses 
against him and to cross-examine 
them. 

Philippine.—People v. Badilla, 48 
Philippine 718. 

Analogy to partnership 

"A combination of individuals hav¬ 
ing been shown to exist for the ac¬ 
complishment of a criminal pur¬ 
pose, it may be likened to a part¬ 
nership . . . when the contract 

of partnership is ended, the firm 
business wound up, and the firm dis¬ 
solved, the declarations of any 
former partner will not bind any of 
those who were once associated with 
him in the business.” 

Or.—State v. Tee Guck, 195 P. 303, 
367, 99 Or. 231. 

Termination of agency 

Where the object of the conspiracy 
has been consummated and the un¬ 
lawful agreement is thus terminated, 
each of the conspirators ceases to 
be the agent of the other. 

N.J.—State v. Herbert, 105 A. 796, 89 
N.J.Law 341. 

Prior to hanging 

Where the conspiracy was to hang 
a certain person, and in the execu¬ 
tion of such conspiracy he was first 
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murdered and his body was after¬ 
ward hung on a tree, it was held 
that a declaration of a co-conspirator 
with accused, made after deceased 
was killed but before his body was 
hung on the tree, was not admissible, 
the conspiracy having terminated 
with the hanging. 

Cal.—People v. Irvin, 20 P. 56, 77 C. 
494. 

16 C.J. p 658 note 15. 

Personal observation or knowledge of 
witness 

(1) Testimony of matters coming 
under the personal observation or 
knowledge of a witness are not acts 
or declarations of a co-conspirator; 
such testimony is not inadmissible 
under the rule that subsequent acts 
of one conspirator are Inadmissible 
to show guilt of the others, but are 
admissible as narrative of things 
within witness* personal knowledge. 
Ark.—Miller v. State, 3 S.W.2d 326, 

176 Ark. 1205. 

(2) Hence, where a witness saw 
codefendants shoot deceased on his 
house porch and then drag him into 
the house after one of them had se¬ 
cured an ax, and thereafter from the 
front of the house heard chopping, 
the witness could state accused told 
him the persons accused cut of£ de¬ 
ceased's arms and legs, the text rule 
not applying. 

Ark.—Bullen v. State, 245 S.W. 493, 
156 Ark. 148. 

25. Ky.—Armstrong v. Common¬ 
wealth, 29 S.W. 342, 16 Ky.L. 494. 

16 C.J. p 658 note 13. 

Statements by confederates are 
admissible when made solely on the 
theory that a confession by accused 
implicating them is true. 

Iowa.—State v. Knight, 19 Iowa 94. 

26. U.S.—Seaman v. U. S., C.C.A. 
Tex., 90 F.2d 88. 

Sabbatino v. U. S., C.C.A.N.Y., 
298 F. 409, certiorari denied 45 S. 
Ct. 10, 266 U.S. 63S, 69 L.Ed. 482, 
and 45 S.Ct. 90, 266 U.S. 602, 69 L. 
Ed. 462—Feder v. U. S., N.T., 257 
F. 694, 168 C.C.A. 644, 5 A.L.R. 
370—Heard v. U. S., C.C.A.Ark., 
255 F. 829. 

N.T.—People v. Marshall, 117 N.E.2d 
265, 306 N.T. 223—People v. Ryan, 
189 N.E. 225, 263 N.T. 298. 

Okl.—Smith v. State, 202 P. 1046, 20 
Okl.Cr. 362. 

Pa.—Commonwealth v. Strauss, 89 
Pa.Super. 82. 
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d. Arrest of Co-Conspirators 

Arrest of co-conspirators usually terminates the con¬ 
spiracy so as to render their acts and declarations after 
such arrest inadmissible against another conspirator, but 
is not always conclusive. 

Arrest of the co-conspirators usually will pre¬ 
clude so effectively any further concerted action as 
to put an end to the conspiracy, and acts or declara¬ 
tions of one conspirator after his arrest are, there¬ 
fore, not ordinarily admissible against another. 27 
However, the arrest of a conspirator is not always 
conclusive against the admissibility of statements 
made by the one arrested 27 - 5 or by another 27 - 10 
against a co-conspirator; and acts of the conspira¬ 
tors after the arrest of one of them may be rele¬ 
vant and admissible, 27 * 15 as, for example, as addi¬ 


tional proof of the conspiracy. 27 - 20 
e. Possession of Property 

Possession by a co-conspirator of the fruits of the 
crime or of incriminating articles Is admissible against 
a conspirator, as is also the accused's possession when 
arrested of property In the possession of a co-conspirator 
at the time of the offense. Declarations leading to the 
finding of property Involved In the offense also are ad¬ 
missible. 

As an exception to the general rule, stated infra 
§ 770, that evidence of subsequent acts or declara¬ 
tions of one conspirator after the commission of the 
crime contemplated is excluded as against the co¬ 
conspirators, 2 8 evidence of the finding, in the pos¬ 
session of one of the conspirators, of the fruits of 
the crime 29 or the finding, in a conspirator's posses- 


27. U.S.—U. S. v. Morris, C.A.N.Y., 
269 F.2d 100, certiorari denied Mor¬ 
ris v. U. S„ 80 S.Ct. 159, 361 U.S. 
885, 4 L.Ed.2d 122—-Canida v. U. S., 
C.A.Tex., 250 F.2d 822—U. S. v. Ah 
Kee Eng, C.A.N.Y., 241 F.2d 167, 62 
A.L.R.2d 159—Cleaver v. U. S., C.A. 
Colo., 238 F.2d 766—Hogg v. U. S., 
C.CA.Ga., 53 F.2d 967, certiorari 
denied Cutliff v. U. S., 52 S.Ct. 457, 
285 U.S. 656, 76 L.Ed. 945—Graham 
v. U. S., C.C.A.Okl., 15 F.2d 740, 
certiorari denied O’Fallon v. U. S., 
47 S.Ct 587, 274 U.S. 743, 71 L.Ed. 
1321. 

Cal.—People v. Roberts, 254 P.2d 501, 
40 C.2d 483. 

People v. Grace, 263 P. 306, 88 
C.A. 222. 

Ky.—Webster v. Commonwealth, 3 S. 

W.2d 754, 223 Ky. 369. 

Mich.—People v. Beller, 293 N.W. 
720, 294 Mich. 464. 

N.J.—State v. Sudol, 129 A.2d 29, 43 
N.J.Super. 481. 

State v. Letter, 133 A. 46, 4 N.J. 
Misc. 395, affirmed State v. Di 
Canio, 138 A. 923, 104 N.J.Law 188. 
N.Y.—People v. Lombard, 168 N.Y.S. 

2d 419, 4 A.D.2d 666. 

Okl.—McGrew v. State, Cr., 293 P.2d 
381—Parnell v. State, 250 P.2d 474, 
96 Okl.Cr. 154—Spears v. State, 207 
P.2d 363, 89 Okl.Cr. 321—Crabb v. 
State, 192 P.2d 1018, 86 Okl.Cr. 
323. 

S.D.— Corpus Juris quoted in State 
v. Violet, 234 N.W. 623, 624, 57 S.D. 
648. 

Tex.—Carroll v. State, 139 S.W.2d 
821, 139 Tex.Cr. 230—Dawson v. 
State, 222 S.W. 557, 87 Tex.Cr. 434. 
16 C.J. p 658 note 17. 

A conspiracy ends at the moment 
of any conspirator’s arrest since at 
that moment the conspiracy has been 
thwarted and presumably no other 
overt act contributing to the con¬ 
spiracy can possibly take place, at 
least as far as the arrested conspir¬ 
ator is concerned. 


I U.S.—,Sandez v. U. S., C.ACal., 239 
I F.2d 239, rehearing denied 245 F.2d 
712. 

27.5 Mo.—State v. Hill, 179 S.W.2d 
712, 352 Mo. 895. 

Evidence established that a con¬ 
spiracy to commit crime, between 
accused and others, had not termi¬ 
nated on arrest and imprisonment of 
a co-conspirator and therefore a 
declaration and a written confession 
made by such co-conspirator after his 
arrest and imprisonment were admis¬ 
sible against accused. 

Ga.—Mitchell v. State, 71 S.E.2d 756, 
86 Ga.App. 292. 

27.10 U.S.—U. S. v. Goldstein, C.C.A. 
N.Y., 135 F.2d 359. 

Statement made with accused's au¬ 
thority 

In prosecution for conspiracy to 
export gold bullion, admission of con¬ 
versations between two co-conspira¬ 
tors after third co-conspirator’s ar¬ 
rest with respect to instructions 
from accused as to what to do and 
say to authorities if questioned, and 
to facts that accused had put up 
money for co-conspirator’s bail, was 
not erroneous on theory that with the 
arrest conspiracy ended, where state¬ 
ments were made with accused's au¬ 
thority and evidence disclosed that 
accused had assured co-conspirator 
at time they were planning smug¬ 
gling operation that if co-conspirator 
were apprehended accused would take 
care of everything. 

U.S.—'U. S. v. Brecher, C.A.N.Y., 242 
F.2d 642. 

27.15 U.S.—'U. S. v. Cohen, C.A.N.J., 
197 F.2d 26. 

State had right to trace actions of 

accused’s co-conspirators even 
though it developed in so doing that 
some of them had been arrested. 
Ohio.—Licavoli v. State, App., 34 N.E. 
2d 450. 

27.20 U.S.—Indiviglio v. U. S., C.A. 
Tex., 249 F.2d 549, reversed on 
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other grounds 78 S.Ct. 1381, 357 
U.S. 574, 2 L.Ed.2d 1547—Abbate 
v. U. S., C.A.Miss., 247 F.2d 410. 

28. Ark.—Page v. State, 25 S.W.2d 
422, 181 Ark. 314. 

Tex.—Arlington v. State, 263 S.W. 
593, 98 Tex.Cr. 68. 

29. Ala.—Dawkins v. State, 100 So. 
619, 20 Ala.App. 54. 

Ariz.—Terrasas v. State, 219 P. 226 
25 Ariz. 476. 

Ark.—Page v. State, 25 S.W.2d 422 
181 Ark. 314. 

U3.—People v. Robinson, 139 N.E. 
599, 308 Ill. 398. 

Iowa.—State v. Bige, 193 N.W. 17, 
195 Iowa 1342. 

Ky.—Strunk v. Commonwealth, 149 
S.W.2d 528, 285 Ky. 783—Davis v. 
Commonwealth, 229 S.W. 1029, 191 
Ky. 242. 

Md.—Goldstein v. State, 22 A.2d 471 
179 Md. 697. 

Mo.—State v. Tripp, 303 S.W.2d 627 
—State v. Costello, 252 S.W. 727. 
Okl.—Cheeves v. State, 196 P. 726, 18 
Okl.Cr. 480. 

Tex.—Brandt v. State, 90 S.W.2d 263, 
129 Tex.Cr. 558—Ford v. State, 
9 S.W.2d 344, 110 Tex.Cr. 484— 
Williams v. State, 282 S.W. 228, 
104 Tex.Cr. 55—Henry v. State, 272 
S.W. 475, 100 Tex.Cr. 183—Arling¬ 
ton v. State, 263 S.W. 593, 98 Tex. 
Cr. 68—Miller v. State, 225 S.W. 
262, 88 Tex.Cr. 157—Williams v. 
State, 225 S.W. 177, 88 Tex.Cr. 
87. 

16 C.J. p 660 note 50. 

Admissibility of evidence of posses¬ 
sion of property stolen: 

In burglary prosecution see 
Burglary § 50. 

In larceny prosecution see Larceny 
§ 126. 

In robbery prosecution see Rob¬ 
bery § 46. 

Evidence of complicity 

When fruits of the crime are found 
in the possession of an associate or 
companion of accused, accompanied 
by evidence of complicity, that fact 
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sion, of other incriminatory articles, 30 or evidence 
that accused, when arrested, had in his possession 
property proved to have been in the possession of an 
accomplice or a co-conspirator at the time of the 
crime is competent.31 So, also, a declaration by 
one of two persons accused leading to the finding 
of part of the property claimed to have been stolen 
is admissible, although made when both persons were 
under arrest. 32 It has even been held that it may 
be shown, as against one codefendant, that another 
codefendant, shortly after the crime with which the 
persons accused are charged, was seen driving in the 
vicinity of the place where some of the stolen prop¬ 
erty was afterward found hidden. 33 Nevertheless, 
the fact that a co-conspirator or codefendant is 
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found in the possession of the fruits of the crime or 
the implements used therein cannot be established 
by the tcstimoiw of others as to the acts or declara¬ 
tions of the co-conspirator or codefendant. 34 

f. Physical Appearance of Co-Conspirator or 
Codefendant 

The physical appearance of a co-conspirator or co¬ 
defendant shortly after the offense Is admissible against 
the accused. 

Where it appears that a crime was the result of 
concerted action on the part of accused and anoth¬ 
er, evidence of the physical appearance of the co¬ 
conspirator or codefendant shortly after the commis¬ 
sion of the crime is admissible. 35 


is relevant, since it tends to connect 
accused with, the commission of the 
crime. 

Ky.—Strunk v. Commonwealth, 149 
S.W.2d 628, 285 Ky, 783. 

Commercial paper 

Tex.—Miller v. State, 225 S.W. 262, 
88 Tex.Cr. 15/. 

Money 

(1) In prosecution for robbery in 
concert with two others, prosecut¬ 
ing witness having testified accused 
acted with his coindictees, money 
found on each of indictees was a 
fact which could be shown by evi¬ 
dence for the state against him. 
Wash.—State v. Kelly, 247 P. 939, 139 

Wash. 636—State v. Blackwood, 
175 P. 168, 103 Wash. 529. 

(2) Evidence of the finding in the 
room of one of the conspirators of a 
package of money containing a bill 
identified as one of the bills obtained 
in the crime is admissible against a 
co-conspirator. 

Tex.—Arlington v. State, 263 S.W. 

593, 98 Tex.Cr. 68. 

Stolen, car 

Ark.—Fuller v. State, 286 S.W. 809, 
171 Ark. 730. 

Mass.—Commonwealth v. Devaney, 
64 N.E. 402, 182 Mass. 33. 

Watch 

Tex.—Williams v. State, 225 S.W. 

177, 88 Tex.Cr. 87. 

Elding property 

Act of co-conspirator in hiding 
property admissible against others, 
where stolen property was being 
used in common. 

Tex.—Williams v. State, 282 S.W. 
228, 104 Tex.Cr. 55. 

Recovery of swallowed rings 

Where accused’s companion, with 
whom accused was acting in attempt¬ 
ing to dispose of stolen rings, swal¬ 
lowed rings in presence of officers, 
and officers took companion to hos¬ 
pital and by use of fluoroscope lo¬ 
cated rings In lower part of compan¬ 
ion’s bowels and by use of enema 
caused companion to eliminate the 


rings, evidence of recovery of rings 
was admissible, against accused in 
prosecution for receiving and con¬ 
cealing stolen property. 

Tex.—Haynes v. State, 143 S.W.2d 
617, 140 Tex.Cr. 52. 

30. Cal.—People v. Williams, 85 P. 

2d 974, 30 C.2d 234. 

Ga.—Rawlins v. State, 28 S.E.2d 350, 
70 Ga.App. 308—Whitfield v. State, 
180 S.E. 630, 51 Ga.App. 439. 

Mo.—State v. Tripp, 303 S.W.2d 627. 
Or.—State v. La Plant, 42 P.2d 158, 
149 Or. 615. 

Tex.—Ford v. State, 9 S.W.2d 344, 
110 Tex.Cr. 484—Henry v. State, 
272 S.W. 475, 100 Tex.Cr. 183— 
Arlington v. State, 263 S.W. 593, 
98 Tex.Cr. 68. 

16 C.J. p 661 note 51. 

Bullets 

Tex.—Cade v. State, 296 SW. 520, 
107 Tex.Cr. 276. 

Dynamite, nitroglycerine, caps, and 
fuse 

Ga.—Whitfield v. State, 180 S.E. 

630, 51 Ga.App. 439. 

Iowa.—State v. Leonard, 112 N.W. 
784, 135 Iowa 371. 

Goggles worn by co-conspirator 
Tex.—Arlington v. State, 263 S.W. 
593, 98 Tex.Cr. 68. 

liquor 

Testimony with respect to liquor 
taken from person of one of several 
persons accused was admissible 
against the others in prosecution for 
conspiracy to violate prohibition 
law. 

U.S.—Keith v. U. S., C.C.A.Ky., 11 F. 
2d 933. 

Paper usable for wrapping, bearing 
the advertisement of the place where 
the conspirators attempted to dis¬ 
pose of the fruits of the crime, may 
be shown in evidence. 

Tex.—Arlington v. State, 263 SW. 
593, 98 Tex.Cr. 68. 

Possession of weapons of the same 
character as that used in the crime 
may be shown. 


Ill.—People v. Dean, 139 N.E. 3T, 208 
Ill. 74. 

Mo.—State v. Tripp, 303 S.W.2d 627- 
State v. Ruck, 92 SW. 706, 194 
Mo. 416, 5 Ann.Cas. 976. 

Tex.—Tulios v. State, 270 S.W. 1021, 
99 Tex.Cr. 551—Arlington v. State, 
263 SW. 693, 98 Tex.Cr. 68. 

Hearsay 

Where alleged conspirator was not 
present when cards were found in 
apartment of co-conspirator, was not 
proved ever to have been in such 
apartment, and no evidence was of¬ 
fered that cards were in her hand¬ 
writing, and no connection with ac¬ 
cused is shown, the cards were hear¬ 
say as to her. 

Cal.—People v. Zoffel, 95 P.2d 160, 35 
C.A.2d 215. 

31. Minn.—State v. Wilson, 75 N.W. 
715, 72 Minn. 522. 

Tex.—Millner v. State, 162 SW. 348, 
72 Tex.Cr. 45. 

32. Tex.—Smith v. State, 292 SW. 
877, 106 Tex.Cr. 434—Sims v. State, 
253 S.W. 278, 95 Tex.Cr. 164. 

Weapons and cartridges 

In a homicide case sheriff could 
testify that, after completion of con¬ 
spiracy to kill, one of the conspira¬ 
tors, while under arrest, gave him 
information and directed him to a 
certain culvert, and he there ob¬ 
tained three pistols and cartridges 
identified at the trial by an accom¬ 
plice as those used in the homicide, 
over objection that this was the act 
of a co-conspirator subsequent to 
completion of conspiracy. 

Tex.—Funk v. State, 208 S.W. 509, 
84 Tex.Cr. 402. 

33. Iowa.—State v. Struble, 32 N.W. 
1, 71 Iowa 11. 

34. Tex.—Henry v. State, 272 S.W. 
475, 100 Tex.Cr. 183. 

35. Ala.—Jones v. State, 93 So. 332, 
18 Ala.App. 626. 

Miss.—Shelton v. State, 126 So. 390, 
156 Miss. 612. 

16 C.J. p 661 note 55. 
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g. Plight or Absence of Co-Conspirator or Co- 
defendant 

Escape, flight, or absence of a co-conspirator or co¬ 
defendant generally Is inadmissible against the accused. 

It cannot be shown, as against accused on trial, 
that an accomplice or a co-conspirator has fled or 
escaped since the commission of the crime, 36 except 
when so closely connected with the transaction as 
to be admissible as res gestae, as stated infra § 777, 
or where both accused and his codefendant made 
their escape and fled at the same time. 37 Neither is 
evidence of the flight of a coactor admissible as 
tending to show accused’s innocence. 38 However, 
evidence of eyewitnesses that a co-conspirator en¬ 
gaged with accused in the commission of the crime, 
and that declarants kept such conspirator in sight 
during his short flight, capture, and return to the 
scene of the crime, is admissible to identify such co¬ 
conspirator as a participant in the crime. 39 Where 
concert of action is shown, evidence of the failure 
of a co-conspirator to appear at an agreed meeting 
place is admissible as showing the falsity of repre¬ 
sentations by accused and such co-conspirator. 40 
Where only one of several joint actors is indicted, 
evidence of the flight of the others is admissible, not 
as against accused, but to explain the indictment 
against accused only. 41 Moreover, as discussed 
supra § 102, where the persons accused are princi¬ 
pals of different grades, under the rule that in or¬ 
der to establish the guilt of one of a lesser grade 
the guilt of the principal must first be established, 
evidence of the flight of such principal' after the 
commission of the crime is admissible for such pur¬ 
pose. 


It also has been held not permissible to show that 
a co-conspirator or a codefendant is out of the state 
and, therefore, cannot be apprehended; 42 or that 
co-conspirators, who are desired by the prosecution 
as witnesses, cannot be found and served with sub¬ 
poenas, 43 or have failed to attend in compliance with 
the mandate of subpoenas served on them; 44 but 
there is also authority for the view that the absence 
of a co-conspirator from the country may be shown, 
the court considering this not equivalent to showing 
flight or that he is a fugitive from justice. 45 

§ 768. -Presence or Absence of Defend¬ 

ant 

a. Acts or declarations in accused’s pres¬ 

ence or hearing 

b. Acts or declarations in accused’s ab¬ 

sence or out of his hearing 

a. Acts or Declarations in Accused’s Presence 
or Hearing 

Acts or declarations of a co-conspirator or codefend¬ 
ant done or made In the accused's presence after termi¬ 
nation of the conspiracy are admissible against him when 
he expressly or impliedly assents thereto or acts In an 
incriminatory manner in connection with the transaction. 
While his denial renders such evidence Inadmissible 
against him, mere silence without either opportunity or 
duty to deny Is not enough. 

Acts or statements by one conspirator or code¬ 
fendant, although done or made after the termina¬ 
tion of the conspiracy, are competent against another 
conspirator or codefendant where they were done 
or made in his presence and he assented thereto; 46 
or where, in some other way, he acted in an incrim- 


36. Ga.—Lance v. State, 142 S.E. 105, 
166 Ga. 15. 

Miss.—Sanderford v. State, 174 So. 
814, 178 Miss. 705. 

N.J.—Corpus Juris cited in, State v. 
Simon, 174 A. 867, 871, 113 N.J. 
Law 521, affirmed 178 A. 728, 115 
N.J.Law 207. 

N.Y.—People v. Stetz, 201 N.Y.S. 

79, 206 App.Div. 223, 40 N.Y.Cr. 505. 
Okl.—Fairris v. State, Cr., 287 P.2d 
708. 

Tex.—Goss v. State, 124 S.W.2d 381, 
136 Tex.Cr. 166—Elliott v. State, 
15 S.W.2d 648, 111 Tex.Cr. 534— 
Modello v. State, 211 S.W. 944, 85 
Tex.Cr. 291. 

16 C.J. p 661 note 56. 

Where defendants were not to¬ 
gether when approached by police 
officers, that one defendant ran could 
have no bearing on case against other 
defendant 

Cal.—People v. Draper, 160 P.2d 80, 
69 C.A.2d 781. 

37. Tex.—Gunter v. State, 94 S.W. 
2d 747, 130 Tex.Cr. 488, 


33. Ala.—Grissett v. State, 94 So. 
271, 18 Ala.App. 675, certiorari de¬ 
nied Ex parte State ex rel. Davis, 
94 So. 274, 208 Ala. 439. 

39. Or.—State v. Yee Guck, 195 P. 
363, 99 Or. 231. 

Analogy to doctrine of physical ap¬ 
pearance 

Text rule is analogous to the 
doctrine that evidence of the physi¬ 
cal appearance of a co-conspirator 
shortly after the commission of the 
crime is admissible against accused 
where concerted action of such par¬ 
ties is established. 

Or.—State v. Yee Guck, supra. 

40. Cal.—People v. Dean, 199 P. 561, 
52 C.A. 535. 

41. N.C,—State v. Dickerson, 127 S. 
E. 256, 189 N.C. 327. 

42. Miss.—Pulpus v. State, 34 So. 
2, 82 Miss. 548. 

43. N.Y.—People v. Sharp, 14 N.E. 
319, 107 N.Y. 427, 1 Am.S.R. 851, 27 
N.Y.Wkly.Dig. 373, 5 N.Y.Cr. 569. 
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44. N.Y.—People v. Sharp, supra. 

45. Ill.—People v. Blumenberg, 193 

111. App. 119, reversed on other 

grounds, 110 N.E. 788, 271 Ill. 

180. 

N.C.—State v. Griffith, 117 S.E. 586, 
185 N.C. 756. 

46. U.S.—Seeman v. U. S., C.C.A. 
Tex., 90 F.2d 88—Gebardi v. U. S., 
C.C.A.I11., 57 F.2d 617, reversed on 
other grounds 53 S.Ct. 35, 287 U.S. 

112, 77 L.Ed. 206, 84 A.L.R. 370. 
Ala.—Munson v. State, 33 So.2d 463, 

250 Ala. 94—Corpus Juris quoted in 
Burns v. State, 145 So. 436, 437, 
226 Ala. 117. 

England v. State, 126 So. 174, 23 
Ala.App. 393—Dawkins v. State, 
100 So. 619, 20 Ala.App. 54. 

Ark.—Stroud v. State, 268 S.W. 852, 
167 Ark. 505—Stroud v. State, 268 
S.W. 850, 167 Ark. 502. 

Cal.—People v. Orloff, 151 P.2d 288, 
65 C.A.2d 614. 

Colo.—Miller v. People, 55 P.2d 320, 
98 Colo. 249—Cook v. People, 138 P. 
756, 56 Colo. 477. 
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inatory manner in connection with the transac¬ 
tion. 47 So, evidence is admissible of the finding of 
part of stolen property as a result of information 
given by one of the parties involved in the presence 
and hearing of accused. 48 However, evidence of 
an act or statement of a co-conspirator or codefend¬ 
ant is inadmissible even though done or made in the 


presence of accused where he denies it. 49 

The necessary assent of accused may be either 
express or an implied acquiescence, 50 and may be 
evidenced by a direct admission of the truth of the 
statement; 51 by a failure to deny its truth where 
the circumstances are such as to make it reason¬ 
able to suppose that, if the statement were untrue, 


Del.—State v. Frantz, 121 A. 652, 2 
W.W.Harr. 225. 

Fla.—Blanco v. State, 7 So.2d 333, 
150 Fla. 98. 

Ga.—Eskew v. State, 30 S.E.2d 346, 

71 Ga.App. 138. 

Ill.—People v. Betson, 200 N.E. 594, 
362 Ill. 502—People v. Beard, 155 
N.E. 321, 324 Ill. 311—People v. 
Grant, 144 N.E. 813, 313 Ill. 69. 

Iowa.—State v. Leeper, 199 N.W. 341 
—State v. Lynch, 192 N.W. 423, 195 
Iowa 560. 

Ky.—Webster v. Commonwealth, 3 
S.W.2d 757, 223 Ky. 374— Corpus j 
Juris quoted in Sutton v. Common¬ 
wealth, 269 S.W. 754, 758, 207 Ky. 
597— Corpus Juris quoted in Bowlin 
v. Commonwealth, 242 S.W. 604, 
606, 195 Ky. 600. 

Miss— Corpus Juris Secundum quot¬ 
ed in Conn v. State, 89 So.2d 840, 
844, 228 Miss. 833. 

Mo.— Corpus Juris Secundum cited in 

State v. Hill, 179 S.W.2d 712, 716, 
352 Mo. 895—State v. Hinthorn, 285 
S.W. 990, 315 Mo. 203. 

N.C.— Corpus Juris cited in State v. 
Murray, 6 S.E.2d 513, 515, 216 N.C. 
681. 

Okl.—Hill v. State, 200 P. 253, 19 
Okl.Cr. 406. 

Tex.—Adamson v. State, 21 S.W.2d 
675, 113 Tex.Cr. 335—-Adams v. 
State, 252 S.W. 797, 95 Tex.Cr. 226 
—Hicks v. State, 249 S.W. 844, 94 
Tex.Cr. 123. 

Utah.—State v. McCurtain, 172 P. 
481, 52 Utah 63. 

Wash.—State v. Kelly, 247 P. 939, 
139 Wash. 636. 

3 6 C.J. p 658 note 18. 

Incompetency of declarant 

Objection that a committing: mag- 
istrate cannot testify as to a state¬ 
ment made by one of the persons 
accused at the hearing: in accused's 
presence, because the declarant has 
pleaded guilty and has been sen¬ 
tenced and is thereby incompetent 
to testify himself, and that such 
magistrate cannot testify as to what 
such witness said, cannot be sus¬ 
tained where such declarant had not 
pleaded guilty and been sentenced at 
the time of the statement. 

S.C.—State v. Singleton, 166 S.E. 725, 
167 S.C. 543. 

Identification of accused 

(1) In a prosecution for murder, a 
witness’ testimony as to a conversa¬ 
tion in accused’s presence, with oth¬ 
ers engaged in the commission of 

22A C.J. S.—73 


the crime, was admissible, although 
he was unable positively to identify 
accused as being present, merely re¬ 
ferring to him as a Greek, the iden¬ 
tification being made complete by 
other testimony, including that of 
accused, and the latter understanding 
the English language. 

Mont.—State v. Chronopoulos, 199 P. 

2 66, 60 Mont. 329. 

(2) Where there was evidence that 
one accused went to a certain house 
at a certain time to get gasoline, and 
said he had tried to get some at an¬ 
other house, a person at the latter 
house could testify as to the acts 
and conversation of one who came 
to her house at that time, although 
she could not identify him as one of 
the persons accused. 

Mass.—Commonwealth v. Dies, 143 
H.E. 506, 248 Mass. 482. 

Presence held sufficiently shown 
to authorize admission of the evi¬ 
dence. 

Okl.—Blanck v. State, 169 P. 1130, 
14 Okl.Cr. 339. 

47. U.S.—U. S. v. De Porceri, C.C.A. 
N.Y., 161 F.2d 526. 

Ala.— Corpus Juris quoted in Burns 
v. State, 145 So. 436, 437, 222 Ala. 
117. 

Cal.—People v. Ayhens, 117 P. 789, 
16 C.A. 618. 

Ky.— Corpus Juris quoted in Sutton 
v. Commonwealth, 269 SW. 754, 
758, 207 Ky. 597— Corpus Juris 

quoted in Bowlin v. Common¬ 
wealth, 242 S.W. 604, 606, 195 Ky. 
600. 

Miss.— Corpus Juris Secundum 
quoted in Conn v. State, 89 So.2d 
840, 844, 228 Miss. 833. 

N.Y.—People v. Paculcca, 134 N.Y.S. 
2d 381, affirmed 144 N.Y.S.2d 711. 

Noninterference 

(1) Conduct and declarations of 
accused female, while assaulting 
male accused’s wife in his presence, 
were admissible against such male 
accused, where he made no effort to 
interfere, but apparently encouraged 
the assault. 

N.C.—State v. Roberts, 124 S.E. 833, 
188 N.C. 460. 

(2) A statutory provision forbid¬ 
ding an offense and providing that 
the admissions or confessions of one 
of the parties shall not he received 
in evidence against the other is in¬ 
applicable to prevent the admission 
of such acts and declarations. 

N.C.—State v. Roberts, supra. 
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Adoption of accused’s quarrel 

Remarks made by deceased and 
accused’s brother were admissible on 
the theory of conspiracy, where ac¬ 
cused was sufficiently close to Justi¬ 
fy inference that he heard remarks, 
such remarks provoking the diffi¬ 
culty in which the homicide took 
place, notwithstanding accused did 
not hear all that was said, it ap¬ 
pearing that he adopted his broth¬ 
er's quarrel and acted with him in 
pressing it. 

Tex.—English v. State, 213 S.W. 632, 
85 Tex.Cr. 450. 

48. Tex.—Kellum v. State, 238 S.W. 
940, 91 Tex.Cr. 272. 

49. Cal.—People v. Chavez, 329 P.2d 
907, 50 C.2d 778, certiorari denied 
Chavez v. People of State of Cali¬ 
fornia, 79 S.Ct. 356, 358 U.S. 946, 3 
L.Ed.2d 353, certiorari denied 
Bates v. California 79 S.Ct. 1126, 
359 U.S. 993, 3 L.Ed.2d 982. 

Miss.— Corpus Juris Secundum quot¬ 
ed in Conn v. State, 89 So.2d 840, 
844, 228 Miss. 833—Stribling v. 
State, 86 So. 897, 124 Miss. 41. 

Okl.—Roy v. State, 142 P.2d 139, 77 
Okl.Cr. 405. 

Statements declaring Innocence and 
implicating other 

In felony prosecution of two de¬ 
fendants, admission of testimony of 
police officer that each defendant in 
the presence of the other made a 
statement that he was innocent and 
implicating the other, was prejudicial 
error, since prosecution, by admis¬ 
sion of such hearsay testimony was 
accomplishing the same result as 
though defendants were required to 
take the stand and testify against 
each other. 

Colo.—Russell v. People, 242 P.2d 
610, 125 Colo. 290. 

50. Ala.—Munson v. State, 33 So.2d 
463, 250 Ala. 94. 

Del.—State v. Frantz, 121 A. 652, 2 
W.W.Harr. 225. 

Miss.— Corpus Juris Secundum quot¬ 
ed at length in Conn v. State, 89 
So.2d 840, 845, 228 Miss. 833. 

51. Ga.—-Gunter v. State, 92 S.E. 
314, 19 Ga.App. 772. 

Ky. —Corpus Juris quoted in Sutton 
v. Commonwealth, 269 S.W. 754, 
758, 207 Ky. 697— Corpus Juris 
quoted in Bowlin v. Common¬ 
wealth, 242 S.W. 604, 606, 195 Ky. 
600. 
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he would have denied it; 52 by equivocal or evasive 
answers indicating a consciousness of guilt or ac¬ 
quiescence in its truth; 52 * 5 or by the subsequent 
making, by accused, of statements practically the 
same as those made by the co-conspirator or code¬ 
fendant. 53 

It is not sufficient that the statement was made 
in the presence of accused against whom it is sought 
to be used, 54 even though he remained silent; 55 but 
it is further necessary that the circumstances should 
have been such as to call for a denial on his part, 56 
and to afford him an opportunity to make it. 57 
Where accused is under arrest at the time a co¬ 
conspirator or codefendant makes a statement in¬ 


criminating him, it has been held that no reply is 
necessary and the evidence is inadmissible. 57 * 5 On 
the other hand, there is authority to the effect that 
evidence of accused’s silence is not necessarily to be 
excluded merely because at the time he was con¬ 
fronted with the accusative statement he was under 
arrest or in the custody of police officers. 57 * 10 

b. Acts or Declarations in Accused’s Absence or 
Out of His Hearing 

Acts op declarations of a co-conspirator or codefend¬ 
ant done or made after termination of the conspiracy In 
the accused's absence or not In his hearing are Inadmis¬ 
sible against him, although this rule is subject to excep¬ 
tions, as In the case of evidence of a co-conspirator's or 
codefendant's possession of the fruits of the crime or of 
incriminating articles. 


52. U.S.—Campbell v. U. S., C.A. 

Mass., 269 F.2d 688. 

Ala.—Munson v. State, 33 So.2d 463, 
250 Ala. 94. 

Macon v. State, 4 So.2d 439, 30 
Ala.App. 276, certiorari denied 4 
So.2d 442, 241 Ala. 675—Connelly v. 
State, 1 So.2d 606, 30 Ala.App. 91, 
certiorari denied 1 So.2d 608, 241 
Ala. 132. 

Ga.—Long v. State, 53 S.E.2d 365, 205 
Ga. 257. 

Moon v. State, 68 S.E.2d 617, 85 
Ga.App. 212—Cawthon v. State, 31 
S.E.2d 64, 71 Ga.App. 497. 

Ill.—People v. Lopez, 129 N.E. 791, 
296 Ill. 438. 

Ky.— Corpus Juris quoted in Sutton 
v. Commonwealth, 269 S.W. 754, 
758, 207 Ky. 597— Corpus Juris 

quoted in Bowlin v. Common¬ 
wealth, 242 S.W. 604, 606, 195 Ky. 
600. 

Miss.—Murphy v. State, 92 So. 694, 
129 Miss. 634. 

N.J.—State v. Kobylarz, 130 A.2d 80, 
44 N.J.Super. 250. 

KY.—:People v. daffy, 160 N.Y.S. 

760, 95 Misc. 400, 34 N.Y.Cr. 447. 
Ohio.—State v. Jackson, App., 112 
N.E.2d 80. 

16 C.J. p 659 note 21. 

Ability to make denial 
Fact that accused, in a scuffle fol¬ 
lowing a homicide, was badly beaten, 
did not render evidence of state¬ 
ments made in his presence by an¬ 
other accused inadmissible, where he 
had previously made statements to 
the police officers, and it did not ap¬ 
pear that he did not have his mental 
faculties at the time. 

Ill.—People v. Lopez, 129 N.E. 791, 
296 Ill. 438. 

Evidence held admissible 

Testimony that a short time after 
the shooting of prosecuting witness 
a codefendant stated to accused on 
trial that he heard the prosecuting 
witness fall after the shot was fired 
is admissible against accused at 
trial as substantive evidence. 

Ky.—Bowlin v. Commonwealth, 242 
S.W. 604, 195 Ky. 600. 


In view of statutory provision 

that acquiescence, or silence, when 
the circumstances require an answer 
or denial or other conduct, may 
amount to an admission, a statement 
of an alleged co-conspirator as to 
the manner of commission of the of¬ 
fense charged, in the presence of ac¬ 
cused, is admissible. 

Ga.—Weldon v. State, 123 S.E. 217, 
158 Ga. 140. 

52.5 Cal.—People v. Chavez, 329 P. 
2d 907, 50 C.2d 778, certiorari de¬ 
nied Chavez v. People of State of 
California, 79 S.Ct. 356, 368 U.S. 
946, 3 L.Ed.2d 353, certiorari de¬ 
nied Bates v. California, 79 S.Ct. 
1126, 359 U.S. 993, 3 L.Ed.2d 982. 
Inability to remember because of in¬ 
toxication 

Accusatory statement made by an 
acquitted defendant in response to 
police questions in presence of code¬ 
fendants was erroneously admitted 
as to a codefendant, where codefend¬ 
ant claimed he was unable to remem¬ 
ber the statement and it appeared 
that his inability to remember was 
due to his intoxication at the time, 
his failure to remember not being 
evasive or equivocal under circum¬ 
stances. 

Cal.—People v. Chavez, 329 P.2d 907, 
50 C.2d 778, certiorari denied Cha¬ 
vez v. People of State of California, 
79 S.Ct. 356, 358 U.S. 946, 3 L.Ed. 
2d 353, certiorari denied Bates v. 
California 79 S.Ct. 1126, 359 U.S, 
993, 3 L.Ed.2d 982. 

53. Ga.—Jones v. State, 78 S.E.2d 18, 
210 Ga. 94. 

Ill.—People v. Dean, 139 N.E. 37, 
308 Ill. 74. 

N.C.— Corpus Juris cited In State v. 
Murray, 6 S.E.2d 513, 515, 216 N.C. 
681. 

16 C.J. p 659 note 22. 

54. Miss.— Corpus Juris Secundum 
quoted at length In Conn v. State, 
89 So.2d 840, 845, 228 Miss. 833, 

N.J.— Corpus Juris quoted in State 
v. Reda, Sup., 165 A. 413. 
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N.Y.—People v. Goch, 170 N.Y.S.2d 
530, 94 Misc.2d 469. 

N.C.— Corpus Juris quoted in State 
v. Dills, 180 S.E. 571, 572, 208 N.C. 
313— Corpus Juris quoted in State 
v. Wilson, 171 S.E. 338, 399, 205 N. 
C. 376. 

Okl.—McGrew v. State, Cr., 293 P.2d 
381. 

16 C.J. p 659 note 23. 

55. Ill.—People v. Hudson, 94 N.E.2d 
166, 406 Ill. 328. 

N.J.— Corpus Juris quoted in State v. 

Reda, Sup., 165 A. 413. 

N.C.— Corpus Juris quoted in State v. 
Dills, 180 S.E. 571, 672, 208 N.C. 
313— Corpus Juris quoted in State 
v. Wilson, 171 S.E. 338, 339, 205 
N.C. 376. 

16 C.J. p G59 note 24. 

Silence to accusation as admission 
generally see supra § 734(1). 

56. U.S.—'U. S. v. Harris, C.C.A.N.Y., 
45 F.2d 690. 

Ky.—Bowlin v. Commonwealth, 242 
S.W. 604, 195 Ky. 600. 

N.J.— Corpus Juris quoted in State v. 

Reda, Sup., 165 A. 413. 

N.C.— Corpus Juris quoted in State 
v. Dills, 180 S.E. 571, 572, 208 N.C. 
313 —Corpus Juris quoted in State 
v. Wilson, 171 S.E. 338, 339, 205 N. 
C. 376. 

16 C.J. p 659 note 25. 

57. Ky.—Bowlin v. Commonwealth, 
242 S.W. 604, 195 Ky. 600. 

Miss.— Corpus Juris Secundum quot¬ 
ed in Conn v. State, 89 So.2d 840, 
844, 228 Miss. 833. 

N.J.— Corpus Juris quoted in State v. 

Reda, Sup., 165 A. 413. 

N.C.— Corpus Juris quoted in State v. 
Dills, 180 S.E. 571, 572. 208 N.C. 
313— Corpus Juris quoted in State 
v. Wilson, 171 S.E. 338, 339, 205 
N.C. 376. 

16 C.J. p 659 note 26. 

57.5 Tex.—Jackson v. State, 58 S.W. 
2d 1014, 123 Tex.Cr. 345. 

57.10 N.J.—State v. Kobylarz, 130 
A.2d 80, 44 N.J.Super. 250. 
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The rule that evidence of the acts or declarations 
of a conspirator or codefendant after the conspira¬ 
cy has terminated, stated supra § 767, is not ad¬ 
missible against another conspirator applies with 


special force where the acts or declarations are 
done or made in the absence or out of the hearing 
of the accused conspirator against whom they are 
sought to be used, 58 although such evidence may 


58 . U.S.—Lutwak v. U. S., Ill., 73 
S.Ct. 481, 344 U.S. 604, 97 L.Ed. 
593, rehearing denied 73 S.Ct. 726, 
345 U.S. 919, 97 L.Ed. 1352. 

U. S. v. Chieppa, C.A.N.Y., 241 F. 
2d 635, certiorari denied Ivicola v. 
U. S., 77 S.Ct. 1057, 353 U.S. 973, 1 
L.Ed.2d 1136—U. S. v. Dellaro, C.C. 
A.N.T., 99 F.2d 781—Roma v. U. S., 
C.C.A.I11., 53 F.2d 1007—Dowdy v. 
U. S., C.C.A.N.C., 46 F.2d 417— 
Johnson v. U. S., C.C.A.W.Va., 5 
F.2d 471, certiorari denied Eick v. 
U. S., 46 S.Ct. 101, 269 U.S. 574, 70 
L.Ed. 419—Parilla v. U. S., C.C.A. 
Ohio, 280 F. 761—Heaton v. U. S., 
C.C.A.N.Y., 280 F. 697—Samara v. 
U. S., C.C.A.N.Y., 263 F. 12—Heard 
v. U. S., Ark., 255 F. 829, 167 C.C.A. 
157. 

Ala.—Dailey v. State, 171 So. 729, 
233 Ala. 384—Delaney v. State, 87 
So. 183, 204 Ala. 685. 

Kerr v. State, 14 So.2d 256, 31 
Ala.App. 203—Macon v. State, 4 
So.2d 439, 30 Ala.App. 276, certi¬ 
orari denied 4 So.2d 442, 241 Ala. 
675—Morris v. State, 149 So. 359, 
25 Ala.App. 494—Leverett v. State, 
93 So. 347, 18 Ala.App. 578—De 
Bardeleben v. State, 77 So. 979, 16 
Ala.App. 367, certiorari denied 78 
So. 877, 201 Ala. 523. 

Ark.—Miller v. State, 3 S.W.2d 326, 
176 Ark. 1205—Fuller v. State, 286 
S.W. 809, 171 Ark. 730—Brock v. 
State, 284 S.W. 10, 171 Ark. 282 
—Payne v. State, 263 S.W. 780, 165 
Ark. 229—Morgan v. State, 241 S. 
W. 868, 154 Ark. 139—McCabe v. 
State, 233 S.W. 771, 149 Ark. 585— 
Housley v. State, 220 S.W. 40, 143 
Ark. 315—Davis v. State, 216 S.W. 
292, 141 Ark. 170—Storms v. State, 
98 S.W. 678, 81 Ark. 25. 

Cal.—People v. Doble, 265 P. 184, 
203 C. 510. 

People v. Gilliland, 103 P.2d 179, 
39 C.A.2d 250—People v. White, 
App., 94 P,2d 617—People v. Goltra, 

2 P.2d 35, 115 C.A. 539—People v. 
O'Connor, 254 P. 630, 81 C.A. 506. 
Colo.—Johnson v. People, 133 P.2d 
789, 110 Colo. 283—White v. Peo¬ 
ple, 245 P. 349, 79 Colo. 261. 

D.C.—Borum v. U. S., 56 F.2d 301, 61 
App.D.C. 4, certiorari denied Lo¬ 
gan V. U. S. f 52 S.Ct. 459, 285 U. 
S. 555, 76 L.Ed. 944. 

Ill.—People v. Meisenhelter, 45 N.E. 
2d 678, 381 Ill. 378—People v. Fili- 
pak, 153 N.E. 673, 322 Ill. 546— 
People v. Damico, 141 N.E. 374, 
309 Ill. 577—People v. Temple, 129 
N.E. 85, 295 Ill. 463. 

People v. Bither, 231 ULApp. 301. 
Ind.—Cowherd v. State, 146 N.E.2d 
257, 237 Ind. 370—Marjason v. I 

State, 75 N.E.2d 904, 225 Ind. 652.1 


Iowa.—State v. Huckins, 234 N.W. 
554, 212 Iowa 283—State v. Archi¬ 
bald, 215 NW. 258, 204 Iowa 406. 

Kan.—State v. Goyens, 204 P. 704, 
110 Kan. 421. 

Ky.—Woods v. Commonwealth, 147 
S.W.2d 690, 285 Ky. 275—Lindon v. 
Commonwealth, 79 S.W.2d 202, 257 
Ky. 746—Jones v. Commonwealth, 
67 S.W.2d 480, 252 Ky. 341—Fletch¬ 
er v. Commonwealth, 39 S.W.2d 972, 
239 Ky. 506. 

Md.—McClelland v. State, 114 A. 584, 
138 Md. 533. 

Mich.—People v. Chambers, 271 N.W. 
556, 279 Mich. 73—People v. Lewis, 
249 N.W. 451, 264 Mich. 83—People 
v. Abbott, 74 N.W. 529, 116 Mich. 
263. 

Miss.—Pickett v. State, 144 So. 552, 
164 Miss. 142. 

Mo.—State v. Buckley, 298 S.W. 777, 
318 Mo. 17. 

N.Y.—People v. Vaccaro, 42 N.E.2d 
472, 288 N.Y. 170—People v. Ryan, 
189 N.E. 225, 263 N.Y. 298. 

N.C.—State v. Ritter, 147 S.E. 733, 
197 N.C. 113. 

Ohio.—State v. Hollos, 65 N.E.2d 144, 
76 Ohio App. 521—State v. Meier, 
51 N.E.2d 237, 72 Ohio App. 275— 
Tatu v. State, 182 N.E. 681, 43 Ohio 
App. 68. 

Okl.—Copeland v. State, 299 P. 512, 
51 Okl.Cr. 62—Stevenson v. State, 
297 P. 328, 50 Okl.Cr. 295—Schuh 
v. State, 280 P. 869, 44 Okl.Cr. 275 
—Sanders v. State, 277 P. 605, 43 
Okl.Cr. 69—Cloud v. State, 273 P. 
1012, 41 Okl.Cr. 395—Wolfe v. 

State, 262 P. 505, 38 Okl.Cr. 412— 
Davis v. State, 237 P. 471, 31 Okl. 
Cr. 109—Hendricks v. State, 233 P. 
242, 29 Okl.Cr. 236—Bohannan v. 
State, 215 P. 1078, 24 Okl.Cr. 103 
—Smith v. State, 202 P. 1046, 20 
Okl.Cr. 362—Koontz v. State, 139 
P. 842, 10 Okl.Cr. 553, Ann.Cas. 
1916A 689. 

Or.—State v. German, 90 P.2d 185, 
162 Or. 106. 

Pa.—Commonwealth v. Silverman, 
O. & T., 8 Bucks Co. 238. 

Tex.—Carroll v. State, 139 S.W.2d 
821, 139 Tex.Cr. 230—Kisinger v. 
State, 134 S.W.2d 254, 138 Tex.Cr. 
124. 

Va.—Phillips v. Commonwealth, 129 
S.E. 259, 143 Va. 504—Jarrell v. 
Commonwealth, 110 S.E. 430, 132 
Va. 551. 

W.Va.—State v. Robey, 145 S.E. 743, 
106 W.Va. 427. 

16 C.J. p 659 note 29. 

Confessions or admissions in absence 
of accused see infra § 769. 

During existence of conspiracy see 
infra § 775. 


Reason, for rule 

(1) Basic element of joint agency 
does not exist. 

Mich.—People v. Chambers, 271 N.W. 
556, 279 Mich. 73—People v. Lewis, 
249 N.W. 451, 264 Mich. 83. 

(2) Such evidence is inadmissible 
because it is not in furtherance of 
the common design. 

Kan.—State v. Goyens, 204 P. 704, 110 
Kan. 421. 

N.C.—State v. Ritter, 147 S.E. 733, 
197 N.C. 113. 

(3) Evidence is mere hearsay and 
is inadmissible for that reason. 
Ark.—Fuller v. State, 286 S.W. 809, 

171 Ark. 730—McCabe v. State, 233 
S.W. 771, 149 Ark. 585. 

Cal.—People v. White, App., 94 P. 
2d 617. 

Iowa.—State v. Huckins, 234 N.W. 
554, 212 Iowa 283. 

Ky.—Sain v. Commonwealth, 235 S. 

W. 368, 193 Ky. 215. 

Mo.—State v. Buckley, 298 S.W. 777, 
318 Mo. 17. 

Or.—State v. German, 90 P.2d 185. 
162 Or. 106. 

Statutory provision 

In some jurisdictions statutes have 
enacted the text rule. 

Tex.—Goss v. State, 124 S.W.2d 381, 
136 Tex.Cr. 166—Quinn v. State, 
123 S.W.2d 890, 136 Tex.Cr. 131— 
Cadle v. State, 57 S.W.2d 147, 122 
Tex.Cr. 595—Batchelor v. State, 50 
S.W.2d 1099, 121 Tex.Cr. 521— 

Morphey v. State, 45 S.W.2d 1099, 
119 Tex.Cr. 77—Hobrecht v. 
State, 36 S.W.2d 487, 117 Tex.Cr. 
393—Elliott v. State, 15 S.W. 2d 
648, 111 Tex.Cr. 534—Goodman v. 
State, 285 S.W. 821, 104 Tex.Cr. 
589—Russell v. State, 274 S.W. 145, 
100 Tex.Cr. 654—Henry v. State, 
272 S.W. 475, 100 Tex.Cr. 183- 
Rains v. State, 252 S.W. 558, 94 
Tex.Cr. 576—Johnson v. State, 250 
S.W. 681, 94 Tex.Cr. 238—Burk- 
halter v. State, 247 S.W. 539, 93 
Tex.Cr. 504—Willman v. State, 242 
S.W. 746, 92 Tex.Cr. 77—Howard 
v. State, 242 S.W. 739, 92 Tex.Cr. 
221—Jolly v. State, 221 S.W. 279, 
87 Tex.Cr. 288—Casanova v. State, 
Cr., 219 S.W. 478—Cone v. State, 
216 S.W. 190, 86 Tex.Cr. 291— 

Wright v. State, 208 S.W. 919, 84 
Tex.Cr. 521—Cannon v. State, 202 
S.W. 83, 83 Tex.Cr. 154—Wool v. 
State, 201 S.W. 1002, 83 Tex.Cr. 
113—Williams v. State, 199 S.W. 
296, 82 Tex.Cr. 215. 

16 C.J. p 659 note 29. 

Effect of availability of declarant as 
witness 

Admission, in prosecution for con¬ 
spiracy to defraud national bank, of 
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be admissible when the declaration is res gestae, as 
discussed infra § 777, and in other exceptional cas- 
es.59 

Possession of property . The foregoing general 
rule is also subject to an exception in that evidence 
that a co-conspirator or codefendant is in posses¬ 
sion of the fruits of the crime 60 or of incriminating 
articles 61 is admissible even though accused was 
not present at the time. Where the fact of a con¬ 
spiracy between the parties is established, evidence 
is admissible to trace stolen property and to show the 
guilt of a co-conspirator, such testimony not being 
open to the objection that it is hearsay evidence 
in accused’s absence after termination of the con- 
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spiracy. 62 

§ 769. - Confessions or Admissions 

An admission or confession by an accused or con- 
epirator Is not ordinarily admissible In evidence against 
others participating in the crime or conspiracy and im 
plicated thereby, but it may be admissible against per¬ 
sons present and voluntarily assenting thereto, although 
mere silence without a duty to respond is Insufficient. 

While an admission or confession by an accused 
or conspirator may be admissible in evidence against 
the person making it, as discussed infra § 782, it is 
not ordinarily admissible against others participating 
in the crime or conspiracy and implicated there- 
by.62.50 This rule is frequently declared in terms 


testimony with respect to statements 
of alleged accomplice, was erroneous 
where declarant was available as a 
witness. 

U.S.—:Fox v. U. S., C.C.A.Wis., 45 F. 
2d 364. 

Evidence held inadmissible tinder 
rule 

(1) Generally. 

Ark.—Payne v. State, 263 S.W. 780, 
165 Ark. 229. 

Cal,—People v. Gilliland, 103 P.2d 
179, 39 C.A.2d 260. 

Iowa.—State v. Hucklns, 234 N.W. 
554, 212 Iowa 283. 

Ky.—Fletcher v. Commonwealth, 39 
S.W.2d 972, 239 Ky. 506. 

Or.—State v. German, 90 F.2d 185, 
162 Or. 106. 

Tex.—Cadle v. State, 57 SW.2d 147, 
122 Tex.Cr. 595—Batchelor v. 

State, 50 S.W.2d 1099, 121 Tex.Cr. 
521—Casanova v. State, Cr., 219 S. 
W. 478—Sarli v. State, 189 SW. 
149, 80 Tex.Cr. 161. 

(2) It is not admissible to show 
attempts of a co-conspirator or co¬ 
defendant in the absence of accused 
to induce a witness to give false tes¬ 
timony. 

Tex.—Day v. State, 138 SW. 127, 62 
Tex.Cr. 413. 

History of transaction is not in¬ 
admissible under the rule. 

U.S.—Samara v. U. S., C.C.A.N.Y., 263 
F. 12. 

Termination by decree 

(1) Where the object sought by 
the conspirators was to obtain a 
divorce for accused wife by unlawful 
means, it was held that the con¬ 
spiracy was at an end when divorce 
suit was submitted to chancery 
court, so that acts and statements 
made thereafter by alleged co-con¬ 
spirators, in the absence of plaintiffs 
in error, and without their consent 
or sanction, were inadmissible. 

N.J.—State v. Herbert, 105 A. 796, 92 
N.J.Law 341. 

(2) Assuming that conspiracy to 
obtain a divorce by unlawful means 
continued because of appeal by some ( 


of conspirators from decree denying 
divorce, the conspiracy must have 
ended when the cause was submitted 
to the court of errors and appeals, 
and admission of testimony of acts 
and declarations of co-conspirators 
made thereafter was harmful. 

N.J.—State v. Herbert, supra. 

59 . Tex.—Rains v. State, 252 S.W. 
558, 94 Tex.Cr. 576. 

60. Ky.—Corpus Juris Secundum 
cited in Strunk v. Commonwealth, 

149 SW.2d 528, 529, 285 Ky. 783. 
Mo.—State v. Costello, 252 S.W. 727. 
Tex.—Elliott v. State, 15 S.W.2d 648, 

111 Tex.Cr. 534—Kyle v. State, 217 
S.W. 943, 86 Tex.Cr. 471—Kennon 
v. State, 82 S.W. 518, 46 Tex.Cr. 
359. 

Possession of property generally see 
supra § 767 e. 

61 . U.S.—Shea v. U. S., Ohio, 251 F. 
440, 163 C.C.A. 458, certiorari de¬ 
nied 39 S.Ct. 132, 248 U.S. 581, 63 
L.Ed. 431. 

U.S.—Strunk v. Commonwealth, 149 
SW.2d 528, 285 Ky. 783. 

Tex.—Elliott v. State, 15 S.W.2d 648, 
111 Tex.Cr. 534. 

Either direct or circumstantial evi¬ 
dence is admissible. 

Tex.—Jones v. State, 214 S.W. 322, 85 
Tex.Cr. 538, 

62. Tex.—Ford v. State, 9 S.W.2d 
344, 110 Tex.Cr. 484. 

62.50 U.S.—Fiswick v. U. S., N.J., 
67 S.Ct. 224, 329 U.S. 211, 91 L.Ed. 
196. 

U. S. v. Alfano, C.C.A.Pa., 152 
F.2d 395. 

U. S. v. Washington, D.C.Md., 69 
F.Supp. 143. 

Ala.—Clark v. State, 197 So. 23, 240 
Ala. 65. 

Ariz.—State v. Sanchez, 129 P.2d 923, 
59 Ariz. 426. 

Ark.—Morton v. State, 182 S.W.2d 
675, 207 Ark. 704—Bennett v. State, 
144 S.W.2d 476, 201 Ark. 237, 131 
A.L.R. 908. 

Fla.—Bianco v. State, 7 So,2d 333, 

150 Fla. 98. 

1156 


Ill.—People v. Tunstall, 161 N.E.2d 
300, 17 I11.2d 160—People v. Lind¬ 
say, 107 N.E.2d 614, 412 Ill. 472. 

People v. Meisenhelter, 47 NE 
2d 108, 317 Ill.App. 511—People v.’ 
Jackson, 24 N.E.2d 884, 303 Ill. 
App. 233. 

Md.—Demby v. State, 48 A.2d 586, 187 
Md. 7. 

Mass.—Commonwealth v. Valcourt 
133 N.E.2d 217, 333 Mass. 706. 
N.H.—State v. Clapp, 46 A.2d 119, 94 
N.H. 62. 

N.J.—State v. Costa, 94 A.2d 303, 11 
N.J. 239. 

N.C. —State v. Todd, 23 S.E.2d 47, 222 
N.C. 346. 

Pa.—Commonwealth v. Antonini, 69 
A.2d 436, 165 Pa.Super. 501—Com¬ 
monwealth v. Novak, 69 A.2d 186, 
165 Pa.Super. 576, certiorari denied 
70 S.Ct. 615, 339 U.S. 924, 94 L. 
Ed. 1346. 

R. I.—State v. Gavin, 89 A.2d 837, 79 

R. I. 446. 

S. D.—State v. Best, 75 N.W.2d 913, 76 

S. D. 220. 

Tex.—Longoria v. State, 265 S.W.2d 
826, 159 Tex.Cr. 629—Carroll v. 
State, 139 S.W.2d 821, 139 Tex.Cr 
230. 

16 C.J. p 659 note 34. 

Admissibility of admission or con¬ 
fession of one spouse against an¬ 
other see Witnesses § 269. 

Confession of principal not named 
In indictment as principal is not 
admissible against the accomplice on 
the theory it proves the guilt of the 
principal. 

Tex.—Sapp v. State, 223 S.W. 459, 
87 Tex.Cr. 606. 

Extrajudicial confession 

(1) An unsworn statement by co¬ 
defendant to court made without 
hearing or presence of counsel on a 
material issue is erroneously admit¬ 
ted. 

N.Y.—People v. Cashman, 244 N.Y.S. 
182, 137 Misc. 98. 

(2) Where written statements of 
codefendants concerned, not only 
burglary and larceny which accused 
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of admissions or confessions made after the common and, although there is authority apparently to the 
criminal enterprise or conspiracy has ended, 62 - 55 contrary, 62 - 66 the making of a confession may be 


was charged with, but other criminal 
offenses with which he was not con¬ 
cerned, and were not made under oath 
or subject to cross-examination, their 
admission in evidence over his ob¬ 
jection was error. 

Ill.—People v. Stover, 148 N.E. 67, 
317 Ill. 191. 

(3) A written confession of crime 
charged by defendants' alleged accom¬ 
plice was properly excluded from evi¬ 
dence. 

Ark.—Barnes v. State, 223 S.W. 2d 603, 
216 Ark. 781. 

Statutory prohibition 

(1) Prohibition of statute that “ad¬ 
missions” or “confessions” of one 
shall not be received in evidence 
against the other is directed, not to 
the person testifying, but against use 
in evidence of his previous admis¬ 
sions or confessions, since words “ad¬ 
missions” or “confessions” are not 
synonymous with testimony. 

N.C.—State v. Davis, 60 S.E.2d 37, 229 

N.C. 386. 

(2) Competency of accomplices and 
codefendants as witnesses for de¬ 
fense or prosecution see infra §§ 799— 
805. 

Statute relating to admissibility of 
accused’s confession Is inapplicable 
as to a confession of a co-conspira¬ 
tor. 

Tex.—Rains v. State, 262 S.W. 658, 
04 Tex.Cr. 576. 

Statement not implicating 
Admitting In evidence statements 
of accused’s alleged co-conspirators 
which did not implicate accused, but 
tended to exonerate him, was not er¬ 
ror. 

Mo.—State v. Golden, 183 S.W.2d 109, 
363 Mo. 585, certiorari denied 65 
S.Ct. 1013, 324 U.S. 874, 89 L.Ed. 
1427. 

62.55 U.S.—Smith v. U. S., C.A.Tex., 
224 F.2d 68, certiorari denied 76 S. 
Ct. 138, 350 U.S. 885, 100 L.Ed. 780 
-~U. S. v. Alfano, C.C.A.Pa., 152 
F.2d 395—Gambino v. U. S., C.C.A. 
Pa., 108 F.2d 140. 

Ark.—Anderson v. State, 124 S.W.2d 
216, 197 Ark. 600. 

Cal.—People v. McKlbben, 288 P.2d 
633, 130 C.A.2d 479. 

Ga.—Thornton v. State, 94 S.E.2d 94, 
94 Ga.App. 169—Mitchell v. State, 
71 S.E.2d 756, 86 Ga.App. 292. 

Mass.—Commonwealth v. Beaulieu, 
133 N.E.2d 226, 333 Mass. 640, cer¬ 
tiorari denied Weaver v. Common¬ 
wealth of Massachusetts, 76 S.Ct. 
859, 351 U.S. 957, 100 L.Ed. 1480, 
certiorari denied Boisvert v. Com¬ 
monwealth of Massachusetts, 77 S. 
Ct. 70, 352 U.S. 857, 1 L.Ed.2d 61. 
Mich.—People v. Beller, 293 NW. 720, 
294 Mich. 464. 

N.H.—State v. Clapp, 46 A.2d 119, 94 
N.H. 62. 


N.T.—People v. Lombard, 168 N.T.S. 
2d 419, 4 A.D.2d 666—People v. 
Rosenberg, 95 N\Y.S.2d 779, 276 
App.Div. 547, affirmed 93 N.E.2d 
496, 301 N.Y. 604. 

Admissions by way of narrative of 
past facts made by a conspirator aft¬ 
er the conspiracy has come to an end 
are not admissible in evidence against 
the others. 

U.S.—Cleaver v. U. S., C.A.Colo., 238 
F.2d 766—Quirk v. U. S., C.C.A. 
Iowa, 161 F.2d 138. 

Admissions before grand jury 

Admissions which a defendant made 
in testimony before grand jury, after 
terminal date of alleged conspiracy, 
were not binding on or admissible 
against his codefendants and co-con- 
spirators. 

U.S.—U. S. v. Grunewald, D.C.ILY., 
164 F.Supp. 640. 

Extrajudicial admission or oonfes- 
fession 

Extrajudicial admission made by 
conspirator subsequent to termination 
of conspiracy was not admissible as 
against other conspirator. 

U.S.—Yokely v. U. S., C.A., 237 F.2d 
455, 16 Alaska 444. 

Omitting the names of defendants 

in reading to jury a confession by 
one of defendants in prosecution for 
conspiracy did not cure error in read¬ 
ing such confession as evidence of the 
existence of conspiracy, 

U.S.—Gambino v. U. S. f C.C.A.Pa., 
108 F.2d 140. 

Plea of guilty 

(1) A confession made by plea of 
guilty is not admissible against a 
co-conspirator or codefendant of the 
person confessing. 

U.S.—Gambino v. U. S., C.CA.Pa., 108 
F.2d 140. 

Ark.—Hammond v. State, 293 S.W. 
714, 173 Ark. 674. 

Conn.—State v. Gargano, 121 A. 657, 
99 Conn. 103. 

Ga.—Dye v. State, 48 S.E.2d 742, 77 
Ga.App. 517. 

Iowa.—State v. Underwood, 80 NT.W. 

2d 730, 248 Iowa 443. 

Ky.—West v. Commonwealth, 117 S. 

W.2d 998, 273 Ky. 779. 

Miss.—Pickens v. State, 91 So. 906, 
129 Miss. 191. 

N.Y.—People v. Aszkler, 36 N.Y.S.2d 
230, 264 App.Div. 938. 

Okl.—Pryor v. State, 245 P. 669, 34 
Okl.Cr. 131. 

W.Va.—State v. Price, 174 S.E. 518, 
114 W.Va. 736. 

16 C.J. p 659 note 34 [c]. 

(2) On trial of an indictment for 
conspiracy, an indictment against 
other alleged members of the con¬ 
spiracy, with the indorsement of 
their plea of guilty thereon, has been 
held admissible. 
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U.S.—Goldberg v. U. S., C.C.A.Ga., 297 
F. 98. 

Suicide of alleged co-conspirator 
subsequent to the termination of the 
conspiracy, even though a confession 
of a wrong in connection with the 
crime charged, is Inadmissible against 
persons accused. 

N\Y.—People v. Silverman, 297 N.Y.S. 

449, 252 App.Div. 149. 

Possession of weapon 

In murder prosecution, admission 
of witness’ testimony that one of 
the persons accused In returning 
witness’ pistol, which accused had 
borrowed, stated that he had given it 
to his codefendant who had admitted 
to him that he shot decedent, was 
erroneous as admission of one ac¬ 
cused’s statement against the other. 
Ill.—People v, Rupert, 146 N.E. 456, 
316 Ill. 38. 

Receiving stolen property 

(1) Acts and conduct of the per¬ 
son with whom accused, charged with 
receiving stolen goods, pawned such 
goods, were not evidence admissible 
against accused, even though commit¬ 
ted in his presence and amounting to 
a confession. 

Tex.—Kyle v. State, 217 S.W. 943, 86 
Tex.Cr. 471. 

(2) So, in prosecution for receiv¬ 
ing stolen goods, statements of ac¬ 
cused’s ex-partner, after termination 
of partnership, in the nature of a 
confession, were not admissible 
against accused. 

Tex.—Wool v. State, 201 S.W. 1006, 
83 Tex.Cr. 121. 

(3) In prosecution for receiving 
and concealing stolen property, con¬ 
fession of theft of property was ad¬ 
missible on question of proving the 
theft. 

Tex.—Whitehead v. State, 286 S.W.2d 
947, 162 Tex.Cr. 507—Whitehead v. 
State, 116 S.W.2d 703, 134 Tex.Cr. 
579. 

(4) This is true notwithstanding 
confessor was a convict, where, un¬ 
der a statute, he was a competent 
witness. 

Tex.—Whitehead v. State, 116 S.W.2d 
703, 134 Tex.Cr. 579. 

(5) In prosecution for receiving 
stolen property, the confession of the 
thief, made out of court, that he had 
stolen the property and had sold it 
to accused, in whose possession it 
was found, was admissible to prove 
that he was the thief, but not ad¬ 
missible to prove that accused was 
the receiver of the stolen property. 
Tex.—Donegan v. State, 229 S.W. 857, 

89 Tex.Cr. 105. 

62.60 Evidence showing conspiracy 
not ended 

In prosecution for larceny of auto- 
bile, evidence established that a con- 
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deemed to show, without more, that the enterprise prise or conspiracy, as discussed infra § 774. 
or conspiracy has ended. 62 - 65 Apart from considera¬ 
tions as to whether the criminal enterprise or con- ru * e deluding an admission or confession as 

spiracy has ended, an admission or confession by a against a codefendant or co-conspirator is clearly ap- 
participant may be regarded as inadmissible against plicable when the latter was not present when it 
other participants as not in furtherance of the enter- was made, 63 and the codefendant or co-conspirator 


spiracy to commit such crime, be¬ 
tween accused and others, had not 
terminated on arrest and imprison¬ 
ment of a co-conspirator and there¬ 
fore a declaration and a written con¬ 
fession made by such co-conspirator 
after his arrest and imprisonment 
were admissible in prosecution of ac¬ 
cused. 

Ga.—Mitchell v. State, 71 S.E.2d 756, 
86 Ga.App. 292. 

62.65 Mass.—Commonwealth v. Beau¬ 
lieu, 133 N.E.2d 226, 333 Mass. 640, 
certiorari denied Weaver v. Com¬ 
monwealth of Massachusetts, 76 S. 
Ct. 859, 351 U.S. 957, 100 L.Ed. 1480, 
certiorari denied Boisvert v. Com¬ 
monwealth of Massachusetts, 77 S. 
Ct. 70, 352 U.S. 857, 1 L.Ed.2d 61. 
63 . U.S.—Stanley v. U. S., C.A.Ky., 
245 F.2d 427, motion denied 249 
F.2d 64—Mora v. U. S. f C.A.Tex., 
190 F.2d 749—Link v. U. S., C.C.A. 
Colo., 30 F.2d 342—Madigan v. U. 
S., C.C.AWyo., 23 F.2d 180. 

U. S. v. White, D.C., 28 F.Cas.No. 
16,676, 6 Cranch C.C. 73. 

Ala.—Clark v. State, 197 So. 23, 240 
Ala. 65—Patterson v. State, 79 So. 
459, 202 Ala. 65. 

Macon v. State, 4 So.2d 439, 30 
AlaApp. 276, certiorari denied 4 
So.2d 442, 241 Ala. 675—Jones v. 
State, 126 So. 178, 23 Ala.App. 395— 
Barfield v. State, 97 So. 378, 19 Ala. 
App. 374. 

Ark.—Anderson v. State, 124 S.W.2d 
216, 197 Ark. 600—Morris v. State, 
123 S.W.2d 513, 197 Ark. 695—Slay¬ 
ton v. State, 53 S.W.2d 13, 186 Ark. 
187. 

Cal.—People v. Dowell, 266 P. 807, 
204 C. 109, certiorari dismissed 
Dowell v. People of State of Cal¬ 
ifornia, 49 S.Ct. 7, 278 U.S. 660, 73 
L.Ed. 568. 

People v. Galceran, App., 2 Cal. 
Rptr. 901—People v. Draper, 160 
P.2d 80, 69 C.A.2d 781—People v. 
Williams, 85 P.2d 974, 30 C.A.2d 
234. 

Colo.—Miller v. People, 55 P.2d 320, 
98 Colo. 249—Windolph v. People, 
42 P.2d 197, 96 Colo. 285. 

D.C.—Smith v. U. S., 91 F.2d 556, 67 
App.D.C. 251. 

Fla.—McDowell v. State, 36 So.2d 180, 
160 Fla. 588—Stoutamire v. State, 
183 So. 316, 133 Fla. 757. 

Ill.—People v. Tunstall, 161 N.E. 2d 
300, 17 I11.2d 160—People v. Skelly, 
100 N.E.2d 915, 409 Ill. 613—People 
v. Ohle, 96 N.E.2d 476, 408 Ill. 238- 
People v. Scott, 95 N.E.2d 315, 407 
Ill. 301—People v. Hodson, 94 N.E. 
2d 136, 406 Ill. 328—People v. Pat- 


ris, 196 N.E. 806, 360 Ill. 596—Peo¬ 
ple v. Lehne, 195 N.E. 468, 359 Ill. 
631—People v. Sullivan, 177 N.E. 
733, 345 Ill. 87—People v. Vehon, 
173 N.E. 104, 340 Ill. 511—People 
v. Fisher, 172 N.E. 743, 340 Ill. 216- 
People v. Young, 147 N.E. 425, 316 
Ill. 508—People v. Hanley, 147 N.E. 
400, 317 Ill. 39—People v. Rupert, 
146 N.E. 456, 316 Ill. 38—People v. 
Carmichael, 145 N.E. 673, 314 Ill. 
460—People v. Evertson, 141 N.E. 
696, 310 Ill. 397—People v. Andrae, 
137 N.E. 496, 305 Ill. 530—People v. 
Sweeney, 136 N.E. 687, 304 Ill. 502- 
People v. Cardinelli, 130 N.E. 355, 
297 Ill. 116. 

People v. Niederhauser, 258 Ill. 
App. 564. 

Ind.—Marjason v. State, 75 N.E.2d 
904, 225 Ind. 652. 

Iowa.—State v. Huckins, 234 N.W. 
554, 212 Iowa 283—State v. Mar¬ 
tin, 200 N.W. 213, 199 Iowa 643. 

Kan.—State v. Close, 287 P. 599, 130 
Kan. 497. 

Ky.—Ray v. Commonwealth, 284 S.W. 
2d 76—Canada v. Commonwealth, 89 
S.W.2d 880, 262 Ky. 177—Privett 
v. Commonwealth, 26 S.W.2d 3, 233 
Ky. 471—Marcum v. Common¬ 
wealth, 13 S.W.2d 243, 227 Ky. 356 
—Barnett v. Commonwealth, 287 
S.W. 12, 215 Ky. 786. 

La.—State v. Newton, 137 So. 69, 173 
La. 382—State v. Murphy, 75 So. 
64, 141 La. 313. 

Md.—Shockley v. State, 148 A.2d 371, 
218 Md. 491—Jackson v. State, 26 
A.2d 815, 180 Md. 658—Markley v. 
State, 196 A. 95, 173 Md. 309. 

Mass.—Commonwealth v. Snyder, 185 
N.E. 376. 282 Mass. 401, affirmed 54 
S.Ct. 330, 291 U.S. 97, 78 L.Ed. 674, 
90 A.L.R. 575—Commonwealth v. 
McDermott, 152 N.E. 704, 255 Mass. 
575. 

Mich.—People v. Louzon, 61 N.W. 2d 
52, 338 Mich. 146. 

Minn.—State v. Allison, 220 N.W. 563, 
175 Minn. 218, 61 A.L.R. 970. 

Miss.—Dueitt v. State, 83 So.2d 91, 
225 Miss. 254—Pickens v. State, 91 
So. 906, 129 Miss. 191. 

Neb.—Stagemeyer v. State, 273 N.W. 
824, 133 Neb. 9. 

N.Y.—People v. Yaccaro, 42 N.E.2d 
472, 288 N.Y. 170. 

People v. Akey, 3 N.Y.S.2d 4, 254 
App.Div. 625. 

N.C.—State v. Bonner, 23 S.E.2d 45, 
222 N.C. 344—State v. Dickerson, 
127 S.E. 256, 189 N.C. 327. 

Ohio.—Neighbours v. State, 169 N.E. 
839, 121 Ohio St. 525. 
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Okl.—Allen v. State, 293 P. 271, 49 
Okl.Cr. 195—Pryor v. State, 245 P. 
669, 34 Okl.Cr. 131. 

Or.—State v. Weitzel, 69 P.2d 958, 
157 Or. 334—State v. Slim, 17 P. 
2d 314, 141 Or. 174. 

Pa.—Commonwealth v. Rose, 193 A. 
17, 327 Pa. 220—Corpus Juris cited 
in Commonwealth v. Epps, 148 A. 
523, 524, 298 Pa. 377. 

Commonwealth v. Jennings, 196 
A. 598, 129 Pa.Super. 584. 

Philippine.—U. S. v. Empeinado, 9 
Philippine 613—U. S. v. Paete, 6 
Philippine 105—U. S. v. Candelaria, 
4 Philippine 543—U. S. v. Castillo, 
2 Philippine 17. 

Tenn.—Rounds v. State, 106 S.W.2d 
212, 171 Tenn. 511. 

Tex.—Johnson v. State, 60 S.W.2d 
236, 124 Tex.Cr. 29—Ex parte Her¬ 
ring, 53 S.W.2d 607, 122 Tex.Cr. 
57—Boone v. State, 259 S.W. 581, 96 
Tex.Cr. 644—Parham v. State, 222 
S.W. 561, 87 Tex.Cr. 454—Bouldin 
v. State, 222 S.W. 555, 87 Tex.Cr. 
419. 

Wash.—Corpus Juris Secundum quot¬ 
ed in State v. Goodwin, 186 P.2d 
935, 937, 29 Wash.2d 276. 

W.Va.—State v. Campbell, 174 S.E. 
797, 115 W.Va. 198—State v. Hive- 
ly, 136 S.E. 862, 103 W.Va. 237- 
State v. Spurr, 130 S.E. 81, 100 W. 
Va. 121. 

16 C.J. P 659 note 34. 

Whether or not parties are Jointly 
tried 

Confessions or admissions made by 
an accomplice outside the presence 
of an accused are not admissible 
against the latter, whether or not the 
parties are jointly tried. 

Ill.—People v. Clark, 162 N.E.2d 413, 
17 I11.2d 486. 

Statement made by codefendant, 
after his conviction and sentence, was 
in nature of a confession and was 
inadmissible against accused who was 
not present when it was made. 

La.—State v. Paul, 14 So.2d 826, 203 
La. 1033. 

Extrajudicial confession 

(1) Extrajudicial confessions, made 
out of presence of another accused, 
are not admissible as evidence against 
the latter and the jury should be so 
instructed. 

Cal.—People v. Wade, 163 P.2d 59, 71 
C.A.2d 646. 

Philippine.—U. S. v. Estabillo, 9 
Philippine 668—U. S. v. Caligagan, 
2 Philippine 433. 

(2) In a prosecution for receiving 
| stolen property, confessions of the 
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did not assent to the admission or confession. 66 * 5 It spirator. 64 * 5 Such admission or confession is ad- 
is also applicable when the latter is present at the missible against the latter when made in his pres- 
time, but does not assent thereto. 64 ence and assented to by him. 65 Likewise, such con- 

However, it is not necessarily true that an admis- fession or admission is admissible against such other 
sion or confession of a defendant or conspirator is who admits its truth, 66 or when it is corroborated by 
never admissible against a codefendant or co-con- the testimony of other witnesses than those of ac- 


alleged thief, made out of the pres¬ 
ence of accused, were admissible only- 
in so far as it tended to establish 
that the property in Question had been 
stolen, and was not admissible as to 
that portion relating to the sale of 
the property to accused. 

Tex.—Hoyt v. State, 228 S.W. 936, 88 
Tex.Cr. 612. 

Finding stolen property 

(1) In prosecution for murder, 
committed during burglary, admis¬ 
sion of testimony that one alleged to 
have been co-conspirator of accused 
had taken witness to place where co- 
conspirator had buried some money, 
and that money was found at such 
place, accused not being present, and 
not shown to have any knowledge 
thereof, was error, where conceding 
that accused and such other were co¬ 
conspirators, the conspiracy had ter¬ 
minated at the time. 

Tex.—Henry v. State, 272 S.W. 476, 
100 Tex.Cr. 183. 

(2) If accused’s companion in a 
burglary had, in accused's absence, 
pointed out where they had hidden 
the stolen property, the fact could 
not have been used against accused. 
Tex.—Garcia v. State, 228 S.W. 938, 

88 Tex.Cr. 606. 

In Missouri 

(1) Rule stated in text has been 
followed. 

Mo.—State v. Hill, 179 S.W.2d 712, 
362 Mo. 896—State v. Irvin, 22 S.W. 
2d 772, 324 Mo. 217—State v. Bren¬ 
nan, 66 S.W. 326, 164 Mo. 487. 

16 C.J. p 659 note 34. 

(2) However, in criminal contempt 
proceedings against contemnor after 
death of his conspirator, transcript 
of conspirator’s testimony at his own 
trial for contempt that conspirator 
agreed with contemnor to influence 
juror and attempted to do so, was 
held admissible as a declaration 
against interest. 

Mo.—Osborne v. Purdome, 250 S.W.2d 
169. 

63.5 Ill.—People v. Tunstall, 161 N. 
E.2d 300, 17 I11.2d 160—People v. 
Scott, 95 N.E.2d 316, 407 Ill. 301- 
People v. Hodson, 94 N.E.2d 166, 
406 Ill. 328. 

Ky.—Ray v. Commonwealth, 284 SW. 
2d 76. 

Md.—Jackson v. State, 26 A.2d 815, 
180 Md. 668. 

Miss.—Dueitt v. State, 83 So.2d 91, 
225 Miss. 254. 

N.C.—State v. Bonner, 23 S.E.2d 45, 
222 N.C. 344. 


64. Del.—Corpus Juris Secundum 
cited in State v. Bryson, Super., 87 
A.2d 640, 642, 8 Terry 106. 

N.Y.—People v. Hassan, 187 N.Y.S. 

115, 196 App.Div. 89, 39 N.Y.Cr. 91. 
Pa.—Commonwealth v. Lennon, 188 
A. 84, 124 Pa.Super. 47. 

Statement not warranting inference 
of acquiescence 

Coindictee’s confession was not ad¬ 
missible against accused where it was 
read to him and he stated that he 
would do his talking in court, such 
statement not being an evasive state¬ 
ment warranting an inference of his 
acquiescence in the truth of the con¬ 
fession. 

Del.—State v. Bryson, 87 A.2d 640, 8 
Terry 106. 

64.5 Cal.—People v. Gardner, 238 P. 
2d 649, 108 C.A.2d 245. 

65 . U.S.—Ah Fook Chang v. U. S., 
C.C.A.Hawaii, 91 F.2d 805. 

Ala.—Clark v. State, 197 So. 23, 240 
Ala. 65—Bachelor v. State, 113 So. 
67, 216 Ala. 356. 

Tate v. State, 122 So. 461, 23 Ala. 
App. 122, certiorari denied 122 So. 
462, 219 Ala. 361. 

Ark.—Martin v. State, 6 SW.2d 293, 
177 Ark. 379—Bullen v. State, 245 
S.W. 493, 156 Ark. 148. 

Colo.—Miller v. People, 55 P.2d 320, 
98 Colo. 249—Cook v. People, 138 
P. 756, 56 Colo. 477. 

Fla.—Blanco v. State, 7 So.2d 333, 150 
Fla 98 

Ga.—White v. State, 169 S.E. 499, 177 
Ga. 115—Morris v. State, 169 S.E. 
495, 177 Ga. 106. 

Moon v. State, 68 S.E.2d 617, 85 
Ga.App. 212. 

Ill.—People v. Tunstall, 161 N.E.2d 
300, 17 I11.2d 160—People v. Hodson, 
94 N.E.2d 166, 406 Ill. 328—People 
v. Resco, 58 N.E.2d 455, 388 Ill. 480 
—People v. Hanley, 147 N.E. 400, 
317 Ill. 39—People v. Carmichael, 
145 N.E. 673, 314 Ill. 460—People v. 
Cardinelli, 130 N.E. 355, 297 Ill. 
116—People v. Buckminster, 113 
N.E. 713, 274 Ill. 435. 

Ky.—Handy v. Commonwealth, 42 S. 
W.2d 532, 240 Ky. 432—Sutton v. 
Commonwealth, 269 S.W. 754, 207 
Ky. 597—Clark v. Commonwealth, 
256 SW. 398, 201 Ky. 261. 

Mo.—State v. Wurtz, 11 S.W.2d 1029 
—State v. Seward, 247 SW. 150. 
Ohio.—Scrivner v. State, 168 N.E. 142, 
32 Ohio App. 433. 

Pa.—Commonwealth v. Carelli, 127 A. 
305, 281 Pa. 602—Commonwealth v. 
Johnson, 123 A. 638, 279 Pa. 40. 
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Commonwealth v. Wood, 16 A.2d 
319, 142 Pa.Super. 340. 

S.C.—State v. Roberts, 123 S.E. 770, 
129 S.C. 77. 

Tex.—Garcia v. State, 228 SW. 938, 
88 Tex.Cr. 605—Blake v. State, 193 
S.W. 1064, 81 Tex.Cr. 87. 

Wash.—Corpus Juris Secundum quot¬ 
ed In State v. Goodwin, 186 P.2d 
935, 937, 29 Wash.2d 276. 

16 C.J. p 660 note 35. 

Conversation of co-conspirators 

A prisoner in jail could testify as 
to a conversation he heard between 
two other prisoners, accused of a 
crime, on the issue of guilt vel non 
of one of them. 

Ala.—Sanders v. State, 79 So. 375, 202 
Ala. 37. 

Particular assent 

(1) In prosecution, where three al¬ 
leged robbers were arrested, confes¬ 
sion of one, made in presence of po¬ 
lice and the others, was competent 
against the confederate who said, 
"We might as well tell the whole 
thing, as the Swede has squawked." 
Ill.—People v. Hanley, 147 N.E. 400, 

317 Ill. 39. 

(2) Where a codefendant’s confes¬ 
sion was repeated to the other de¬ 
fendant at the conclusion of which 
defendant replied "that’s not quite 
right" such evidence was properly ad¬ 
mitted. 

Cal.—People v. Rennert, 212 P.2d 525, 
95 C.A.2d 381. 

Parties present 

Where male murder suspect was 
closer to officer taking confession 
than was female suspect, the two be¬ 
ing separated by open door, confes¬ 
sion of female suspect was not made 
out of presence of male suspect and 
was admissible in evidence at trial 
of both suspects. 

Tenn.—Voss v. State, 278 S.W.2d 667, 
198 Tenn. 135, certiorari denied 75 
S.Ct. 526, 348 TT.S. 965, 99 L.Ed. 752. 
TTnderstandixLg of confession or ad¬ 
mission by accused is essential. 

Ark.—Anderson v. State, 124 SW.2d 
216, 197 Ark. 600. 

Ill.—People v. Turner, 256 Ill.App. 
493. 

Ky.—Porter v. Commonwealth, 51 S. 
W. 16, 22 Ky.L. 1657. 

66. Ill.—People v. Varela, 90 N.E.2d 
631, 405 Ill. 236, certiorari denied 70 
S.Ct. 662, 339 U.S. 936, 94 LEd. 1354. 
Ind.—Baker v. State, 129 N.E. 468, 
190 Ind. 385. 

La.—State v. Murphy, 97 So. 397, 154 
La. 190. 
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cused or by other facts and circumstances. 67 More- sons accused was forcibly caused to be present when 
over, where accused on cross-examination or in the a codefendant made a confession, such confession 
presentation of his own case develops certain facts cannot be shown in evidence against him. 70 Al- 
which a confession of another tends to explain, though there is authority apparently to the con- 
such confession, even though made in accused’s trary, 70 * 5 as a general rule, mere silence of one co¬ 
absence, may nevertheless be admissible, especially conspirator or codefendant, when the other makes 
where by statute a party may give in evidence the in his presence and hearing a confession implicat- 
whole conversation of which a part is given in evi- ing him, both being in custody at the time, is not such 
dence by the opposing party, as well as any act or acquiescence as renders the confession admissible 
declaration necessary to explain evidence. 68 The against him. 71 So, also, where a confession by one 
assent must be voluntary. 69 Where one of the per- of two persons accused, made after warning and in 


Mich.—People v. Ockaski, 207 N.W. 
867, 234 Mich. 96. 

Neb.—Grammer v. State, 172 N.W. 
41, 193 Neb. 326, rehearing 1 denied 
174 N.W. 697, 103 Neb. 326. 

N.C.—State v. Matthews, 58 S.E.2d 
626, 231 N.C. 617, certiorari denied 
71 S.Ct. 24, 340 U.S. 838, 96 L.Ed. 
615. 

Ohio.—'Vecchio v. State, 16 Ohio App. 
153. 

Pa.—Commonwealth v. Oreszak, 196 
A. 45, 328 Pa. 66—Commonwealth 
v. Rose, 193 A. 17, 327 Pa. 220. 

Tex.—Young 1 v. State, 249 S.W. 1059, 
94 Tex.Cr. 195. 

Wash.—State v. McKenzie, 49 P.2d 
1116, 184 Wash. 32—State v. Thom¬ 
as, 49 P.2d 28, 183 Wash. 643. 

Wis.—Novkovic v. State, 135 N.W. 
466, 149 Wis. 666. 

Frima facie evidence that accused 
admitted the truth of a confession 
of a codefendant is sufficient to ad¬ 
mit such confession. 

Wis.—Novkovic v. State, 135 N.W. 
465, 149 Wis. 665. 

Basis of admissibility 

When accused acknowledges truth 
of confessions of his accomplices, 
statements become admissible not as 
evidence or statements of his accom¬ 
plices, but as his own admission of 
facts they relate. 

Pa.—Commonwealth v. Oreszak, 195 
A. 45, 328 Pa. 65—Commonwealth 
v. Rose, 193 A. 17, 327 Pa. 220. 

Not objectionable as hearsay 
In a murder prosecution, objections 
to admission of evidence that, when 
accused, while in custody of an offi¬ 
cer, stated that codefendant commit¬ 
ted the murder, and that codefendant 
replied, “Yes; I did it all, didn’t I?” 
on the ground that codefendant’s re¬ 
ply was hearsay, were not tenable 
where accused’s statements were 
made in codefendant’s presence, and 
the latter's reply was made in ac¬ 
cused’s presence and in response to 
accused's accusation. 

Tex.—Young v. State, 249 S.W. 1059, 
94 Tex.Cr, 195. 

Signing by accused 

(1) Confession made by codefend¬ 
ant in accused’s absence, signed by 
accused after reading it, was admissi¬ 
ble as his confession. 


Okl.—Allen v. State, 293 P. 271, 49 
Okl.Cr. 195. 

(2) Joint confessions made by ac¬ 
cused and his two alleged accomplices 
were admissible against accused, 
where he not only heard himself ac¬ 
cused by alleged accomplices who at 
same time confessed their own guilt, 
but also verified their statements by 
signing them. 

Pa.—Commonwealth v. Turner, 58 A. 
2d 61, 358 Pa. 350, reversed on. other 
grounds 69 S.Ct. 1352, 1357, 338 
U.S. 62, 93 L.Ed. 1810, mandate 
conformed to, 67 A.2d 441. 

Subsequent affirmation 

Voluntary affirmation by accused 
of truth of accomplice’s confession 
is admissible, although subsequently 
made. 

Ala.—Bachelor v. State, 113 So. 67, 
216 Ala. 356. 

Statements substantially alike; dis¬ 
puted detail deleted 
Where accused and his confederate 
both signed written statements, 
which were substantially alike in con¬ 
tent except for detail of who actually 
choked deceased, and each charged 
the other with taking the deceased’s 
life, and when prosecution sought to 
introduce confederate's confession in 
evidence in murder prosecution, ac¬ 
cused objected, and trial court or¬ 
dered disputed detail deleted from 
confederate’s confession, admission of 
expurgated confession of the con¬ 
federate was not error. 

Colo.—Leick v. People, 322 F.2d 674, 
136 Colo. 535, certiorari denied 
Leick v. People of State of Colo¬ 
rado, 78 S.Ct. 1363, 357 U.S. 922, 2 
L.Ed. 2d 1366. 

67. U.S.—Madigan v. U. S., C.C.A. 
Wyo., 23 F.2d 180. 

Pa.—Commonwealth v. Oreszak, 195 
A. 45, 328 Pa. 65. 

68. U.S.—Corpus Juris Secundum 
cited in U. S. v. Katz, D.C.Pa., 78 
F.Supp. 435, 440, affirmed 173 F.2d 
116. 

Tex.—Johnson v. State, 265 SW. 588, 
98 Tex.Cr. 268. 

Confession of another held not ad¬ 
missible 

Admission of entire signed state¬ 
ment of another involving himself j 
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and accused in commission of crime 
charged was not justified under stat¬ 
ute on ground that accused testified 
concerning his answers made to po¬ 
lice officer when police officers showed 
him signed statement, where declara¬ 
tion of accused in testifying was not 
of such nature that “to make it un¬ 
derstood” it was necessary to intro¬ 
duce entire statement. 

Cal.—People v. Cooper, 96 P.2d 1012 
36 C.A.2d 6. 

69. Ala.—Bachelor v. State, 113 So. 
67, 216 Ala. 356. 

Ill.—People v. Kozlowski, 13 N.E.2d 
174, 368 Ill. 124, 116 A.L.R. 1606. 
Neb.—Stagemeyer v. State, 273 N.W. 
824, 133 Neb. 9. 

Pa.—Commonwealth v. Oreszak, 195 
A. 45, 328 Pa. 65. 

Assent held voluntary 
Ala.—Bachelor v. State, 113 So. 67, 
216 Ala. 356. 

Freedom from hope or fear 

Voluntary assent or affirmation of 
such confession means that the mind 
of the accused is free from the in¬ 
fluence of hope or fear excited by 
menace or encouragement that he 
may be more favorably dealt with if 
he confesses. 

Ala.—Bachelor v. State, supra. 

Signing as witness 
Statement to police officers by ac¬ 
cused, whether or not voluntary was 
incompetent against codefendant, 
whose statement to them the day be¬ 
fore was excluded as obtained by vio¬ 
lence and threats, although he signed 
second statement as witness, same in¬ 
fluences being still operative. 

Ill.—People v. Spranger, 145 N.E. 706, 
314 Ill. 602. 

70. Wash.—State v. McCullum, 51 P, 
1044, 18 Wash. 394. 

70.5 Fla.—Edwards v. State, 20 So. 
2d 916, 155 Fla. 550. 

71. Ill.—People v. Hodson, 94 N.E. 
2d 166, 406 Ill. 328. 

N.Y.—People v. Goch, 170 N.Y.S.2d 
530, 9 Misc.2d 469. 

Ohio.—Zeller v. State, 176 N.E. 81, 
123 Ohio St. 519—Jackson v. State, 
3 N.E.2d 651, 52 Ohio App. 309. 

Pa.—Commonwealth v. Rose, 193 A. 
17, 327 Pa. 220. 
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the absence of the other, was repeated in the pres¬ 
ence of the latter who had not been warned, his 
silence did not render the confession admissible 
against him; 72 but his silence when the confession 
or admission is such as naturally calls for a reply 
and when he is in a situation in which he would 
probably respond renders the confession or admis¬ 
sion admissible against him, 73 and the same is true 
when he fails to deny the confession or admission. 74 
Moreover, the confession or admission is admissible 
to show that he remained silent in the face of the 
accusation. 75 

Prima facie evidence of accused's assent renders 
the confession or admission of a codefendant or co¬ 


conspirator admissible against him. 76 

Where an accused denies the truth of a state¬ 
ment incriminating him, made by a co-conspirator 
or a codefendant, it is not admissible against him, 77 
although it has been said that a confession by one of 
two persons jointly charged with the commission of 
a crime is admissible against the other even though 
he denies the facts stated. 78 

Evidence of the making of a confession by a 
coactor not in the presence of accused is as incom¬ 
petent as would be the confession itself. 79 

Involuntary admissions or confessions; promises 
and inducements; immunity . A statement not ad- 


Commonwealth v. Smith, 161 A 
418, 105 Pa.Super. 497. 

16 C.J. p 660 note 38. 

Accused not under arrest 

In prosecution on indictments 
charging accused as an accessory be¬ 
fore the fact to murders in the second 
degree resulting from fire set by prin-r 
cipal to dwelling house, with being 
accessory before fact to burning of 
dwelling house, conspiracy to burn 
building with intent to injure in¬ 
surers, conspiracy to burn a dwelling 
house, and with being an accessory 
before the fact to burning of build¬ 
ing with intent to injure insurers, al¬ 
leged principal’s statements about his 
own conduct, made in presence of ac¬ 
cused but at time when accused was 
not under arrest, were, as against ac¬ 
cused, inadmissible hearsay. 

Mass.—Commonwealth v. Reynolds, 
154 N.E.2d 130, 338 Mass. 130. 

72. Tex.—Wright v. State, 40 S.W. 
491, 37 Tex.Cr. 627. 

73. U.S.—Sparf v. U. S., Cal., 15 S. 
Ct. 273, 156 U.S. 51, 39 L.Ed. 343. 

U.S.—Campbell v. U. S., C.A.Mass., 
269 F.2d 688. 

Ala.—Clark v. State, 197 So. 23, 240 
Ala. 65—Burns v. State, 145 So. 436, 
226 Ala. 117—Bachelor v. State, 113 
So. 67, 216 Ala. 356. 

Vaughn v. State, 139 So. 833, 24 
Ala.App, 604—Hardy v. State, 129 
So. 308, 23 Ala.App. 652—Tate v. 
State, 122 So. 461, 23 Ala.App. 122, 
certiorari denied 122 So. 462, 219 
Ala. 361—Jones v. State, 93 So. 332, 
18 Ala. App. 626. 

Ark.—Anderson v. State, 124 S.W.2d 
216, 197 Ark. 600. 

D.C.—Dickerson v. U. S., 65 F.2d 824, 
62 App.D.C. 191, certiorari denied 
64 S.Ct. 89, 290 U.S. 665, 78 L.Ed. 
575. 

Ga.—McCormick v. State, 166 S.E. 
762, 176 Ga. 21. 

Moon v. State, 68 S.E.2d 617, 85 
Ga.App. 212—Smith v. State, 47 S. 
E.2d 518, 76 Ga.App. 847—Mathis v. 
State, 191 S.E. 272, 55 Ga.App. 727. 


Ill.—People v. Cardinelli, 130 N.E. 
355, 297 Ill. 116. 

People v. Kiley, 261 IU.App. 346. 
N.C.—State v. Dills, 180 S.E. 571, 208 
N.C. 313. 

Ohio.—State v. Jackson, App., 112 N. 
E.2d 80—Jackson v. State, 3 N.E. 
2d 651, 52 Ohio App. 309. 

Pa.—Commonwealth v. Smith, 161 A. 

418, 105 Pa.Super. 497. 

Philippine.—U. S. v. De La Cruz, 12 
Philippine 87. 

Tenn.—Winfree v. State, 123 S.W.2d 
827, 22 Tenn.App. 317. 

Knowledge or understanding by ac¬ 
cused 

(1) It must plainly appear that al¬ 
leged accomplice's conduct was fully 
known, or his language fully under¬ 
stood by accused to draw any Infer¬ 
ence from latter’s passive silence. 

Ala.—Hardy v. State, 129 So. 308, 23 

Ala.App. 552. 

(2) Testimony as to alleged accom¬ 
plice’s confession was Inadmissible, 
because of absence of plain showing 
that accused fully understood or even 
heard statements. 

Ala.—Hardy v. State, supra. 

74. Ala.—Clark v. State, 197 So. 23, 
240 Ala. 65. 

Tate v. State, 122 So. 461, 23 Ala. 
App. 122, certiorari denied 122 So. 
462, 219 Ala. 361. 

Ark.—Martin v. State, 6 S.W.2d 293, 
177 Ark. 379. 

Cal.—People v. Bringhurst, 221 P. 897, 
192 C. 748. 

Miss.—Church v. State, 183 So. 525, 
182 Miss. 802. 

Pa.—Corpus Juris cited in Common¬ 
wealth v. Epps, 148 A. 523, 524, 298 
Pa. 377—Commonwealth v. John¬ 
son, 123 A. 638, 279 Pa. 40. 

Statement of accomplice in ac¬ 
cused’s presence and hearing that 
part of mash belonged to accused 
was admissible as admission, In pros¬ 
ecution for manufacturing liquor, 
when not denied. 

Ark.—Martin v. State, 6 S.W.2d 293, 
177 Ark. 379. 


75. Cal.—People v. Susoeff, 18 P.2d 
442, 129 C.A. 78. 

76. Wis.—Novkovic v. State, 135 N. 
W. 465, 149 Wis. 665. 

77. Ga.—Westberry v. State, 163 S. 
E. 729, 174 Ga. 646. 

Ill.—People v. La Coco, 94 N.E.2d 178, 
406 Ill. 303, certiorari denied 71 S. 
Ct. 348, 340 U.S. 918, 95 L.Ed. 663- 
People v. Cardinelli, 130 N.E. 355, 
297 Ill. 116—People v. Harrison, 
104 N.E. 259, 261 Ill. 517. 

People v. Turner, 256 Ill.App. 493. 
Mich.—People v. Wysocki, 255 N.W. 
160, 267 Mich. 52. 

Miss.—Mitchell v. State, 156 So. 654, 
171 Miss. 4. 

N.C.—State v. Grier, 166 S.E. 595, 203 
N.C. 586—Corpus Juris cited in 
State v. Herring, 156 S.E. 538, 200 
N.C. 308. 

Ohio.—Jackson v. State, 3 N.E.2d 651, 
52 Ohio App. 309. 

Pa.—Commonwealth v. Oreszak, 195 
A. 45, 328 Pa. 65—Commonwealth 
v. Rose, 193 A. 17, 327 Pa. 220. 

Commonwealth v. Martin, 188 A. 
407, 124 Pa.Super. 293—Common¬ 
wealth v. Smith, 161 A. 418, 105 
Pa.Super. 497. 

Deletion of parts denied 

In prosecution of man and woman 
for murder of woman’s husband, 
statement made by man Involving 
wife, and made in her presence, is 
admissible as against both persons 
accused after parts denied by her 
at the time were deleted. 

Ill.—People v. Lehne, 195 N.E. 468, 
359 Ill. 631. 

Presence of confessor 

Confession of one of two men ac¬ 
cused of murder was Inadmissible on 
separate trial of other accused, where 
maker was present, but not called as 
witness by state. 

Miss.—Mitchell v. State, 156 So. 654, 
171 Miss. 4. 

78. Wash.—State v. Ashe, 48 P.2d 
213, 182 Wash. 598. 

79. Ohio.—Neighbours v. State, 169 
N.E. 839, 121 Ohio St. 525. 
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missible against declarant because not voluntary is 
not ordinarily admissible against his codefendant, 
although it tends to inculpate both of them. 80 How¬ 
ever, the fact that a statement is not admissible 
against the declarant because involuntary will not 
preclude its admission against a codefendant who 
has voluntarily, without persuasion or inducement, 
admitted the correctness of the statement. 80 * 6 The 
fact that the person confessing did so under a prom¬ 
ise of immunity does not affect the admissibility 
against such other accused, 81 although such evi¬ 
dence should be examined with great care. 82 Nei¬ 
ther is the admissibility of the confession against 
accused affected by the self-incriminating aspect of 
the confession, where by statute immunity is granted 
such coactor. 83 

The dying confession of a coactor is not com¬ 
petent against accused as a dying declaration, inas¬ 
much as dying declarations are admissible only 
where the death of declarant is the subject of the 
trial. 84 Such a confession has also been held inad¬ 
missible against accused, as a mere narrative of past 
events, and as tending to defeat rather than further 
the conspiracy. 86 

Declarations of an incriminating character , not in 
the presence of accused although they fall short 
of being direct admissions of guilt, are within the 


rule, and are not admissible against accused other 
than declarant. 86 

As affecting credibility of a co-conspirator as a 
witness, his admissions may be considered, although 
they were not made in the presence of accused. 87 

Admissibility for impeachment . Where counsel 
for accused cross-examined an accomplice who had 
been convicted previously, with respect to his con¬ 
fession, and read to the accomplice portions of the 
alleged confession and cross-examined him thereon, 
it was not error to allow the state to read the whole 
confession. 88 

Identification of witness . A confession by a co¬ 
indictee cannot be presented to the jury by reading 
it as a foundation for a question as to the identity 
of the coindictee as a witness, where such matter 
of identity is unimportant because of the refusal 
of the witness to testify on constitutional grounds. 89 

Showing status or relationship of witness and ac¬ 
cused. Where there is evidence sufficient to show 
a conspiracy between persons not on trial and ac¬ 
cused and this makes accomplices of those not on 
trial and one of those not on trial testifies against 
accused, it has been held that evidence of the plea of 


80. Ky.—Porter v. Commonwealth, 
61 S.W. 16, 22 Ky.L. 1657. 

N.C.—State v. Dills, 180 S.E. 571, 208 
N.C. 313. 

Okl.—Pryor v. State, 245 P. 669, 34 
Okl.Cr. 131. 

16 C.J. p 660 note 46. 

Damaging 1 statement hy codefendant 
held voluntary 

Cal.—People v. Mendez, 223 P. 65, 193 
C. 39. 

Confession hy conspirator In custody 

(1) Testimony of government 
agents as to conversation with one of 
the conspirators which was in nature 
of confession of such conspirator, 
who had previously placed himself 
in custody of the government, and 
thereby terminated the conspiracy, 
was inadmissible. 

U.S.—U. S. v. Corso, C.C.A.I11., 100 
F.2d 604. 

(2) Confession of a co-conspirator 
as to the agreement to commit the 
crime and its commission and state¬ 
ments by her to accused and state¬ 
ments by accused to her, Including 
much detail, was hearsay. 

Tex.—Rains v. State, 252 S.W. 558, 
94 Tex.Cr. 576. 

(3) However, a confession of a co- 
oonspirator Is not necessarily inad- 
missibile against one charged with 
murder, because made while the con¬ 
fessor was restrained of his liberty, 


and in response to questions by an 
officer in charge of him, and not in 
the presence of anyone to protect him 
from being unduly influenced; but if 
there is room in the evidence for the 
jury to come to the conclusion that 
the confession was made freely and 
voluntarily, which is a question for 
the trial court, where determination 
on such Question Is not disturbable 
unless manifestly wrong, it Is admis¬ 
sible, to be given heed to, or to be 
rejected, by the jury, as they may 
And the proper inferences. 

Wis.—Tarasinski v. State, 131 N.W. 
889, 146 Wis. 508.' 

Testimony as to truth 

In prosecution against accomplice, 
admission of written confession of 
principal was not error, as against 
contention that confession was not 
freely and voluntarily made, where 
principal testified as witness for state 
in prosecution against accomplice 
that sworn confession was true. 

Ga.—Harris v. State, 13 S.E.2d 459, 
191 Ga. 555. 

80.5 N.C.—State v. Matthews, 58 S. 
E.2d 625, 231 N.C. 617, certiorari 
denied 71 S.Ct. 24, 340 U.S. 838, 95 
L.Ed. 615. 

Tenn.—Taylor v. State, 235 S.W.2d 
818, 191 Tenn. 670, certiorari denied 
71 S.Ct. 350, 340 U.S. 918, 95 L.Ed. 
663. 


81. Ill.—People v. Andrae, 137 N.E. 
496, 305 Ill. 530. 

82. Cal.—People v. Walther, 81 P.2d 
452, 27 C.A.2d 583. 

83. Okl.—Winfield v. State, 280 P. 
630, 44 Okl.Cr. 232. 

84. Philippine.—U. S. v. De La Cruz, 
12 Philippine 87. 

Dying declarations generally see 
supra § 741. 

85. U.S.—Holt v. U. S., C.C.A.Okl., 
94 F.2d 90. 

Admissibility of narrative statements 
of past events after termination of 
the conspiracy as against a co-con- 
spirator see supra § 767 a., 

Necessity that act or declaration be 
in furtherance of the conspiracy 
see infra § 774. 

86. S.C.—State v. Adams, 47 S.E. 676, 
68 S.C. 421. 

Wis—Miller v. State, 119 N.W. 850, 
139 Wis. 57. 

87. N.Y.—People v. Malkin, 219 N. 
Y.S. 1, 218 App.Div. 635. 

N.C.—State v. Williams, 40 S.E. 84, 
129 N.C. 581. 

83. Mo.—State v. Myers, 94 S.W. 242, 
198 Mo. 225. 

Wash.—State v. Hall, 56 P.2d 715, 
185 Wash. 685. 

89. Ind.—Peats v. State, 12 N.E.2d 
270, 213 Ind. 560. 
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guilty of the person testifying is admissible to show 
his guilt as an accomplice and thereby show the 
status or relationship of the parties, and thus lay 
the foundation for determining the character of 
the testimony against accused and whether or not 
corroboration thereof is required. 89 - 5 

Proof of confession of coactor . Where one of 
the persons charged with the commission of a crime 
signs a statement taken by a private stenographer, 
such statement may be proved by having the stenog¬ 
rapher in question identify the document, 90 but 
the best evidence rule does not prevent proof of 
the statements of such coactor by oral testimony 
of other witnesses present at the time. 91 How¬ 
ever, such oral testimony is proper only as to the 
recollection of the witnesses as to the statements 
made, and not as to the accuracy of the written re¬ 
port. 92 


CRIMINAL LAW §§ 769-770 

§ 770. After Commission of Crime Contem¬ 
plated 

While, as a general rule, acts or declarations of a co¬ 
conspirator or codefendant subsequent to the commls- 
slon of the crime contemplated by the parties are inad¬ 
missible, the conspiracy does not necessarily then ter¬ 
minate, in which event such acts or declarations are 
admissible against the accused. 

Library References 

Criminal Law ©=>423(9). 

Although subject to exceptions, 93 as in the case 
of evidence of the fruits of the crime or of weapons 
or instruments found in the possession of one of the 
conspirators, discussed supra § 767 e, the general 
rule is that the commission of the crime to which 
a conspiracy relates will in many cases mark the 
accomplishment of its object and its consequent 
termination, so as to exclude evidence of subse¬ 
quent acts or declarations of one conspirator or co¬ 
defendant against another. 94 


89.5 Ga.—Dye v. State, 48 S.E.2d 742, 
77 Ga.App. 517. 

90. Pa.—Commonwealth v. Lennon, 
188 A. 84, 124 Pa.Super. 47. 

91. Pa.—Commonwealth v. Lennon, 
supra. 

92. Pa.—Commonwealth v. Lennon, 
supra. 

93 . Tex.—Arlington v. State, 263 S. 
W. 593, 98 Tex.Cr. 68. 

94 . U.S.—Fiswick v. U. S., N.J., 67 
S.Ct. 224, 329 U.S. 211, 91 L.Ed. 196. 

Leady v. U. S., C.C.A.N.D., 280 F. 
864. 

Ark.—Morton v. State, 182 S.W. 2d 
675, 207 Ark. 704—Lindsey v. State, 
143 S.W.2d 573, 201 Ark. 87. 

Cal.—People v. Gilliland, 103 P.2d 
179, 39 C.A.2d 250. 

Colo.—Corpus Juris quoted i* Smal- 
done v. People, 88 P.2d 103, 111, 103 
Colo. 498—Clark v. People, 86 P.2d 
257, 103 Colo. 371—Corpus Juris 
quoted in Kolkman v. People, 300 
P. 575, 578, 89 Colo. 8. 

Ga.—Rawlings v. State, 136 S.E. 448, 
163 Ga. 406—Tanner v. State, 130 
S.E. 64, 161 Ga. 193. 

Corpus Juris quoted in Smith v. 
State, 171 S.E. 578, 580, 47 Ga.App. 
797. 

Ill,—People v. Meisenhelter, 45 N.E. 
2d 678, 381 Ill. 378. 

Ind.—Marjason v. State, 75 N.E.2d 
904, 225 Ind. 652—Diblee v. State, 
177 N.E. 261, 202 Ind. 571—Mitchell 
v. State, 138 N.E. 507, 193 Ind. 1— 
Flannigan v. State, 134 N.E. 885, 
192 Ind. 19—Baker v. State, 129 N. 
E. 468, 190 Ind. 385. 

Iowa.—Corpus Juris Secundum cited 
in State v. Wilson, 17 N.W.2d 138, 
141, 235 Iowa 538. 

Ky.—Shell v. Commonwealth, 53 S.W. 
*2d 524, 245 Ky. 223—Nails v. Com¬ 


monwealth, 16 S.W.2d 474, 228 Ky. 
838. 

Mo.—State v. Decker, 33 S.W.2d 958, 
326 Mo. 946—State v. Costello, 252 
S.W. 727—State v. Hayes, 249 S.W. 
49. 

N.Y.—People v. Vaccaro, 42 N.E.2d 
472, 288 N.Y. 170. 

People v. Rosenberg, 95 N.Y.S.2d 
779, 276 App.Div. 547, affirmed 93 
N.E.2d 496, 301 N.Y. 604. 

N.D.—State v. Mattson, 206 N.W. 778, 
53 N.D. 486. 

Okl.—:Phillips v. State, Cr., 330 P.2d 
209—Wheat v. State, 244 P. 821, 34 
Okl.Cr. 82. 

Tex.—Harris v. State, 286 S.W.2d 936, 
162 Tex.Cr. 498—Carroll v. State, 
139 S.W.2d 821, 139 Tex.Cr. 230— 
Arlington v. State, 263 S.W. 593, 
98 Tex.Cr. 68—Bloxom v. State, 218 
S.W. 1068, 86 Tex.Cr. 562. 

Wis.—Baker v. State, 50 N.W. 518, 
80 Wis. 416. 

16 C.J. P 661 note 61. 

On issue of conspiracy see supra § 
759. 

Pact that a conspiracy produces a 
continuing result does not make the 
conspiracy a continuing one so as to 
make admissible acts or declarations 
of a conspirator against co-conspira- 
tors, but continuity of action to effect 
the object of the conspiracy is neces¬ 
sary. 

U.S.—Fiswick v. U. S., N.J., 67 S.Ct. 
224, 329 U.S. 211, 91 L.Ed. 196. 

Averment in indictment for con¬ 
spiracy to obtain divorce that the 
agreement was to pervert and ob¬ 
struct the due administration of the 
laws of the state, and to obstruct 
justice, would not have the effect of 
making the conspiracy continuous, 
making competent acts and declara¬ 
tions by co-conspirators, after ob¬ 
taining divorce decree, where such 
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averment was limited by language as 
to obtaining divorce by false evidence 
and maintenance of divorce suit. 
N.J.—State v. Herbert, 105 A. 796, 89 
N.J.Law 341. 

Evidence held insufficient to show 
conspiracy after commission of crime. 
N.Y.—People v. Martin, 108 N.Y.S. 

343, 123 App.Div. 715. 

Abortion 

Statements made by the victim of 
an abortion subsequently to the pro¬ 
duction of the abortion are not admis¬ 
sible. 

Kan.—State v. Young, 40 P. 659, 55 
Kan. 349. 

N.Y.—People v. Davis, 66 N.Y. 95. 

In burglary prosecution, testimony 
that coprincipal subsequent to bur¬ 
glary with which accused was charg¬ 
ed locked up certain witnesses, was 
inadmissible if coprincipal was en¬ 
gaged in an independent crime and 
placed witnesses in vault to secure 
his own escape. 

Tex.—Music v. State, 121 S.W.2d 606, 
135 Tex.Cr. 522. 

Froseoution as accessory before the 
fact 

Where accused is prosecuted as an 
accessory before the fact, evidence 
of a telephone conversation of co¬ 
conspirators after the commission 
of the crime and in his absence is not 
admissible on the theory the con¬ 
spiracy existed after the crime was 
committed. 

Ark.—Stroud v. State, 268 S.W. 850, 
167 Ark. 502. 

Buie as to declarations of third per¬ 
sons 

Rule that declarations of a person 
other than accused, made long after 
commission of a crime and not a 
part of the res gestae, discussed supra 
§ 746, are inadmissible as an ex- 



§ 770 CRIMINAL LAW 22A C.J.S. 

However, this is not necessarily true in all cases, poses, 95 as, for instance, the securing of the proceeds 

and the conspiracy may continue for various pur- of the crime, 96 the division or disposition of such 


ception • to the hearsay rule, Is not 
altered by fact that person making: 
statements is jointly accused and was 
on trial with accused charged with 
the same crime. 

3ST.M.—State v. Lord, 84 P.2d 80, 42 
N.M. 638. 

95. U.S.—Ferris v. U. S., C.C.A.Cal., 
40 F.2d 837. 

Cal.—People v. Brown, 281 P.2d 319, 
131 C.A.2d 643—People v. Ash, 199 
P.2d 711, 88 C.A.2d 819—People v. 
Ross, 116 P.2d 81, 46 C.A.2d 385— 
Corpus Juris cited In People v. Gil¬ 
liland, 103 P.2d 179, 182, 39 C.A.2d 
250—People v. Cowan, 101 P.2d 125, 
38 C.A.2d 231—People v. Suter, 111 
P.2d 23, 43 C.A.2d 444—People v. 
Kavanaugh, 290 P. 594, 107 C.A. 571 
—People v. Lorraine, 265 P. 893, 90 
C.A. 317—People v. Mazzurco, 193 
P. 164, 49 C.A. 275. 

Colo.—Corpus Juris quoted in Smal- 
done v. People, 88 P.2d 103, 111, 103 
Colo. 498—Corpus Juris quoted in 
Kolkman v. People, 300 P. 575, 578, 
89 Colo. 8. 

Ga.—Rawlings v. State, 136 S.E. 448, 
163 Ga. 406. 

Corpus Juris Secundum cited in 

Jenkins v. State, 37 S.E.2d 230, 232, 
73 Ga.App. 615—Corpus Juris quot¬ 
ed in Smith v. State, 171 S.E. 578, 
580, 47 Ga.App. 797—Green v. State, 
105 S.E. 634, 26 Ga.App. 109. 

Ill.—People v. Konkowski, 32 N.E.2d 
352, 308 Ill.App. 470, affirmed 39 
N.E.2d 13, 378 Ill. 616. 

Ky.—Nails v. Commonwealth, 16 S. 

W.2d 474, 228 Ky. 838. 

Miss.—Watson v. State, 146 So. 122, 
166 Miss. 194. 

Mo.—State v. Costello, 252 S.W. 727. 
Ohio.—State v. DeRIghter, 62 N.E.2d 
332, 145 Ohio St. 562. 

Pa.—Commonwealth v. Wilson, 148 
A.2d 234, 394 Pa. 688, certiorari de¬ 
nied, Wilson v. Pennsylvania, 80 S. 
Ct. 97, 361 U.S. 844, 4 L.Ed.2d 82. 

T ex. —Brown v. State, 235 S.W.2d 142, 
155 Tex.Cr. 347. 

Utah.—State v. Simpson, 236 P.2d 
1077, 120 Utah 596. 

Wis.—Baker v. State, 50 N7W. 518, 
80 Wis. 416. 

16 C.J. p 662 note 62. 

Well considered case 
Wis.—Gelosi v. State, 255 N.W. 893, 
215 Wis. 649. 

Assault on prosecuting witness by 
one conspirator pursuant to the con¬ 
spiracy was not inadmissible as oc¬ 
curring after criminal act. 

Ky.—Nails v. Commonwealth, 16 S.W. 
2d 474, 228 Ky. 838. 

Declarations during arrest 
If conspiracy is established, dam¬ 
aging statements of one conspirator 
are admissible against other until 
conspiracy is fully completed includ¬ 


ing what was said by one in presence 
of other when apprehended with sto¬ 
len property. 

Okl.—Crawford v. State, 248 P. 880, 
35 Okl.Cr. 135. 

Dulling cheated buyer into false sense 
of security 

In prosecution against oil com¬ 
pany's officers and salesman, who 
conspired to cheat buyer of stock by 
misrepresenting its value, rule ex¬ 
cluding co-conspirators’ statements 
after conspiracy has ended did not 
prevent admission, in separate trial 
of one of officers, of statements by 
salesman and other officer, made as 
part of plan to lull buyer into sense 
of false security after he had been 
cheated. 

Kan.—State v. Addington, 147 P.2d 
367, 158 Kan. 276. 

Payment of money 

(1) Acts performed subsequent to 
a theft, which is the object of a 
conspiracy, in compliance with a 
promise to pay an accessory a speci¬ 
fied sum for his participation in the 
crime, are competent as tending to 
prove the conspiracy. 

Cal.—People v. Ross, 116 P.2d 81, 46 
C.A.2d 385. 

(2) Where conspiracy to kill in¬ 
volves employment of hireling mur¬ 
derers, the proof is not necessarily so 
limited as to exclude all evidence of 
occurrences after the killing, and 
hence evidence of the fulfillment of 
the agreement by the payment of 
money to those who actually did the 
killing Is admissible against accused 
who is claimed to have hired them 
for that purpose. 

N.Y.—People v. Becker, 109 N.E. 127, 
215 N.Y. 126, Ann.Cas.l917A 600, 
rehearing denied 109 N.E. 1086, 215 
N.Y. 721, 

96. U.S.—McDonald v. U. S., C.C.A. 
Minn., 89 F.2d 128, certiorari de¬ 
nied 57 S.Ct. 925, 301 U.S. 697, 81 
L.Ed. 1352, rehearing denied 58 S. 
Ct. 4, 302 U.S. 773, 82 L.Ed. 599— 
Murray v. U. S., C.C.A.I11., 10 F.2d 
409, certiorari denied 46 S.Ct. 486, 
271 U.S. 673, 70 L.Ed. 1144—Fahy 
v. U. S., C.C.A.I11., 10 F.2d 409, cer¬ 
tiorari denied 46 S.Ct. 486, 271 U. 
S. 673, 70 L.Ed. 1144. 

Cal.—Corpus Juris cited In People v. 
Gilliland, 103 P.2d 179, 182, 39 C.A. 
2d 250. 

Ga.—Corpus Juris Secundum cited In 

Jenkins v. State, 37 S.E.2d 230, 232, 
73 Ga.App. 515—Daniels v. State, 
199 S.E. 572, 58 Ga.App. 599 Corpus 
Juris quoted in Smith v. State, 171 
S.E. 578, 580, 47 Ga.App. 797. 

Kan.—State v. Emory, 226 P. 754, 116 
Kan. 381. 

Mo.—State v. Hill, 179 S.W.2d 712, 352 
Mo. 895—Corpus Juris cited In 
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State v. Strait, 279 S.W. 109, 114- 
State v. Costello, 252 S.W. 727. 

16 C.J. p 662 note 63. 

Arson 

(1) A conspiracy to commit arson, 
in order to collect the insurance on 
a building burned, is not ended until 
the insurance money is collected. 

Mo.—State v. Bersch, 207 S.W. 809, 

276 Mo. 397. 

Tex.—Adamson v. State, 21 S.W. 2d 
675, 113 Tex.Cr. 335. 

(2) Where accused was charged 
with conspiring with trustees to burn 
church and collect Insurance, receipts 
for insurance signed only by trustees 
and not by the persons accused, their 
co-conspirators, were properly ad¬ 
mitted. 

Ga.—Tate v. State, 152 S.E. 609, 41 
Ga.App. 300. 

(3) Where a husband and wife 
were charged with burning a house 
with intent to injure or defraud in¬ 
surer, it was held that on the sep¬ 
arate trial of the husband it was ad¬ 
missible to show that the wife called 
at the insurance office and endeavored 
to collect the insurance money, as 
this was in furtherance of the ob¬ 
ject of the alleged confederation. 
Cal.—People v. Trim, 39 C. 75. 

(4) However, accusations, by one 
conspiractor against the other, made 
after the fire and not in connection 
with an effort to collect the insurance, 
are not admissible. 

Ohio.—Searles v. State, 6 Ohio Cir.Ct. 
331, 3 Ohio Cir.Dec. 478. 

(5) In prosecution for conspiracy 
to cheat insurance companies by 
burning dwelling, admissions of con¬ 
spirator after fire but while the 
persons accused were trying to obtain 
settlement from insurance company 
were admissible. 

Pa.—Commonwealth v. Strauss, 89 
Pa.Super. 82. 

Homicide 

(1) In a prosecution for murder, if 
there was sufficient showing of con¬ 
spiracy between accused and dece¬ 
dent’s wife, evidence of efforts made 
by the wife to collect insurance on 
the life of her husband was admis¬ 
sible against accused. 

Cal.—People v. Correa, 186 P. 1055, 
44 C.A. 634. 

(2) Statements of conspirator at 
inquest, in absence of accused, de¬ 
scribing position of parties to homi¬ 
cide, were admissible where conspira¬ 
cy included concealment of manner 
of decedent’s death. 

Ga.—Rawlings v. State, 136 S.E. 448, 
163 Ga. 406. 

(3) Statements of co-conspirator at 
inquest, in absence of accused, de¬ 
scribing manner of shooting, was ad- 
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proceeds, 97 the concealment of the crime, 9 ® unless | the object of the conspiracy has been consummated 


missible to prove accused guilty as 
principal in second degree. 

Ga.—Rawlings v. State, supra. 
Disposition of stolen property 

(1) Declaration of any co-conspira- 
tor during carrying away of stolen 
property or attempting to dispose 
thereof is competent 

Ark.—Miller v. State, S S.W.2d 326, 
176 Ark. 1205. 

(2) In prosecution for burglary by 
four persons, evidence as to what one 
of them said and did in sale of stolen 
property is admissible, notwithstand¬ 
ing other persons were not present. 
Tex.—Bobino v. State, 50 S.W.2d 334, 

121 Tex.Cr. 39. 

(3) Evidence of conspirator's sub¬ 
sequent sale of stolen bonds and 
cashing of checks was admissible 
in prosecution for stealing bonds. 

Cal.—People v. Fay, 255 P. 239, 82 

C.A. 62. 

37. U.S.—Green v. TJ. S., C.C.A. 
Wash., 19 F.2d 850, certiorari de¬ 
nied Olmstead v. U. S., 48 S.Ct. 117, 
275 U.S. 557, 72 L.Ed. 424, and af¬ 
firmed 48 S.Ct. 564, 277 U.S. 438, 72 
L.Ed. 944, 66 A.L.R. 376. 

Ark.—Hooper v. State, 58 S.W.2d 434, 
187 Ark. 88. 

Cal.—People v. Ross, 116 P.2d 81, 46 
C.A.2d 385—People v. Collier, 295 
P. 898, 111 C.A. 215, modified on 
other grounds People v. ShurtlefC, 
299 P. 92, 113 C.A. 739. 

Colo.—Corpus Juris quoted In Smal- 
done v. People, 88 P.2d 103, 111, 103 
Colo. 498—Corpus Juris quoted in 
Kolkman v. People, 300 P. 575, 578, 
89 Colo. 8. 

Ga.—Corpus Juris Seoundum cited in 

Jenkins v. State, 37 S.E.2d 230, 73 
Ga.App. 515—Walker v. State, 197 
S.E. 67, 57 Ga.App. 868—Corpus 
Juris quoted in Smith v. State, 171 
S.E. 678, 580, 47 Ga.App. 797. 

Ill.—People v. Touhy, 197 N.E. 849, 
361 Ill. 332—People v. Barnett, 179 
N.E. 450, 347 Ill. 127. 

Kan.—State v. Borserine, 337 P.2d 
697, 184 Kan. 697. 

La.—State v. McKee, 190 So. 325, 193 
La. 39. 

Mass.—Commonwealth v. Geagan, 159 
N.E.2d 870, certiorari denied Gea¬ 
gan v. Massachusetts, 80 S.Ct. 200, 
361 U.S. 895, 4 L.Ed.2d 152. 

Mo.—State v. Hill, 179 S.W.2d 712, 
352 Mo. 895—State v. Pierson, 85 
S.W.2d 48, 337 Mo. 475—State v. 
Costello, 252 S.W. 727. 

N.C.—State v. Summerlin, 60 S.E.2d 
322, 232 N.C. 333. 

Okl.—Copeland v. State, 299 P. 512, 
51 Okl.Cr. 62. 

Or.—State v. Goodloe, 24 P.2d 28, 
144 Or. 193. 

Pa.—Commonwealth v. Ott, 36 A.2d 
838, 154 Pa.Super. 647. 

Tex.—Brown v. State, 235 S.W.2d 142, 
155 Tex.Cr. 347—Whitehead v. 


State, 185 S.W.2d 725, 148 Tex.Cr. 
190—Bowers v. State, 134 S.W.2d 
263, 138 Tex.Cr. 92—Baugh v. State, 
122 S.W.2d 297, 135 Tex.Cr. 590- 
Music v. State, 121 S.W. 606, 135 
Tex.Cr. 522—Robins v. State, 117 S. 
W.2d 82, 134 Tex.Cr. 617—White v. 
State, 84 S.W.2d 465, 129 Tex.Cr. 59 
—Hester v. State, 78 S.W.2d 981, 

128 Tex.Cr. 52—Henderson v. State, 
260 S.W. 868, 97 Tex.Cr. 247—Miller 
v. State, 225 S.W. 262, 88 Tex.Cr. 
157—Sapp v. State, 223 S.W. 459, 87 
Tex.Cr. 606. 

Utah.—State v. Simpson, 236 P.2d 
1077, 120 Utah 596. 

Wis.—State v. Labuwi, 178 N.W. 479, 
172 Wis. 204. 

16 C.J. p 662 note 64. 

Where conspiracy disoloses inten¬ 
tion to divide stolen property, evi¬ 
dence of acts or declarations at any 
time before division is admissible on 
theory that conspiracy does not end 
until that time. 

Tex.—Whitehead v. State, 185 S.W.2d 
725, 148 Tex.Cr. 190. 

Money to be delivered 

In murder prosecution, testimony 
that accused's alleged conspirator 
left money with certain person on 
night of killing to be delivered to ac¬ 
cused next day was admissible on 
theory that there was conspiracy be¬ 
tween accused and person who left 
money, which conspiracy was not yet 
consummated. 

Tex.—White v. State, 84 S.W.2d 465, 

129 Tex.Cr. 59. 

Prior to division of prooeeds 

An alleged conspiracy to steal mon¬ 
ey from an unconscious victim was 
not finally ended when conspirators 
left victim on a lonely road before 
there had been any opportunity to di¬ 
vide the spoils, with respect to ad¬ 
missibility of victim's testimony con¬ 
cerning events occurring out of ac¬ 
cused's presence. 

Tex.—Baugh v. State, 122 S.W.2d 297, 
135 Tex.Cr. 590. 

Subsequent to division of prooeeds 
In prosecution for theft of cotton, 
admission of statements of two al¬ 
leged accomplices that were made on 
day after robbery, out of accused's 
presence, after money derived from 
sale of stolen cotton was alleged to 
have been divided between accused 
and his two accomplices, was error, 
since conspiracy to steal cotton ter¬ 
minated with division of proceeds 
of sale of cotton, notwithstanding 
agreement was made when money 
was divided that accused and his 
two accomplices should spend night 
at tourist camp. 

Tex.—Hester v. State, 78 S.W.2d 981, 
128 Tex.Cr. 52. 

98 . Ala.—Corpus Juris oited in 

Dailey v. State, 171 So. 729, 731, 233 
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Ala. 384—Lancaster v. State, 106 
So. 617, 214 Ala. 2, certiorari denied 
106 So. 618, 214 Ala. 76. 

Cline v. State, 148 So. 172, 25 Ala. 
App. 433. 

Ark.—Hooper v. State, 58 S.W.2d 434, 
187 Ark. 88. 

Cal.—Corpus Juris cited in People v. 
Gilliland, 103 P.2d 179, 182, 39 C.A. 
2d 250. 

Colo.—Corpus Juris quoted in Smal- 
done v. People, 88 P.2d 103, 111, 103 
Colo. 498—Corpus Juris quoted in 
Kolkman v. People, 300 P. 575, 578, 
89 Colo. 8. 

Ga.—Pressley v. State, 53 S.E. 2d 106, 
205 Ga. 197—Coker v. State, 33 S.E. 
2d 171, 199 Ga. 20—Lanier v. State, 
1 S.E.2d 405, 187 Ga. 534—Ethridge 
v. State, 136 S.E. 72, 163 Ga. 186. 

Story v. State, 98 S.E.2d 42, 95 
Ga.App. 455—Mitchell v. State, 71 
S.E.2d 756, 86 Ga.App. 292—Corpus 
Juris Secundum oited in Jenkins v. 
State, 37 S.E.2d 230, 232, 73 Ga.App. 
515—Thompson v. State, 199 S.E. 
568, 58 Ga.App. 593(2)—Corpus 

Juris oited in Bragg v. State, 182 
S.E. 403, 52 Ga.App. 69—Davis v. 
State, 176 S.E. 901, 50 Ga.App. 103- 
Grace v. State, 175 S.E. 384, 49 Ga. 
App. 306—Corpus Juris quoted in 
Smith v. State, 171 S.E. 578, 580, 47 
Ga.App. 797—Coppedge v. State, 96 
S.E. 1046, 22 Ga.App. 631. 

Kan.—State v. Borserine, 337 P.2d 
697, 184 Kan. 405—State v. Emory, 
226 P. 754, 116 Kan. 381. 

Miss.—Watson v. State, 146 So. 122, 
166 Miss. 194. 

Mo.—State v. Hill, 179 S.W.2d 712, 352 
Mo. 895—Corpus Juris oited in 
State v. Strait, 279 S.W. 109, 114, 
311 Mo. 604—State v. Costello, 252 
S.W. 727. 

Ohio.—State v. De Righter, 62 N.E. 

2d 332, 145 Ohio St. 552. 

Or.—State v. Gauthier, 231 P. 141, 
113 Or. 297. 

16 C.J. p 662 note 65. 

Disposition of body 
Where murder was committed in 
automobile so that it was necessary 
to dispose of body to avoid detection, 
conspiracy continued until body was 
removed from automobile, so that 
declarations of co-conspirators made 
after the murder and before such re¬ 
moval were admissible. 

Wis.—Gelosi v. State, 255 N.W. 893, 
215 Wis. 649. 

Admonition to co-conspirator 

In larceny prosecution, evidence 
that persons accused urged another, 
arrested for the crime, to keep quiet 
and not to sign anything, was prop¬ 
erly admitted as tending to show con¬ 
spiracy was still in force to conceal 
crime. 

Mo.—State v. Priesmeyer, 37 S.W.2d 
425, 327 Mo. 335. 
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so that the unlawful agreement is at an end," ef¬ 
fecting an escape , 1 or a prearranged flight of co-con- 
spirators . 2 

It may also continue for the purpose of the con¬ 
cealment of evidence tending to incriminate the con- 


22A C.J.S. 

spirators , 3 procuring witnesses to leave the state , 4 
bribing witnesses , 5 influencing witnesses with re¬ 
spect to their testimony , 6 suppression of evidence,? 
and the fabrication of evidence tending to exculpate 
the conspirators , 8 and it may also continue for the 


99. N.J.—State v. Herbert, 105 A. 

796, 89 N.J.Law 341. 

1. Colo.— Corpus Juris quoted in 
Smaldone v. People, 88 P.2d 103, 
111, 103 Colo. 498— Corpus Juris 
quoted In Kolkman v. People, 300 P. 
575, 578, 89 Colo. 8. 

Ga.— Corpus Juris quoted in Smith v. 
State, 171 S.E. 578, 580, 47 Ga.App. 

797. 

Miss.—Watson v. State, 146 So. 122, 
166 Miss. 194. 

Mo.—State v. Hill, 179 S.W.2d 712, 
352 Mo. 895—State v. Costello, 252 
S.W. 727. 

16 C.J. p 662 note 66. 

2. Ga.—Walker v. State, 197 S.E. 67, 
57 Ga.App. 868. 

3. Ala.—Lancaster v. State, 106 So. 
609, 21 Ala.App. 140, certiorari de¬ 
nied 106 So. 617, 214 Ala. 2, and 106 
So. 618, 214 Ala. 76. 

Cal.—People v. Peyton, 117 P.2d 683, 
47 C.A.2d 214. 

Colo.— Corpus Juris quoted in Smal¬ 
done v. People, 88 P.2d 103, 111, 103 
Colo. 498— Corpus Juris quoted in 
Kolkman v. People, 300 P. 575, 578, 
89 Colo. 8. 

Ga.—Story v. State, 98 S.E.2d 42, 95 
Ga.App. 455— Corpus Juris Secum. 
dum cited in Jenkins v. State, 37 S. 
E.2d 230, 73 Ga.App. 515—Thomp¬ 
son v. State, 199 S.E. 568, 58 Ga. 
App. 593— Corpus Juris quoted in 
Smith v. State, 171 S.E. 578, 680, 47 
Ga.App. 797. 

Kan.—State v. Richmond, 152 P. 644, 
96 Kan. 600. 

Mo.—State v. Ronimous, 319 S.W.2d 
665—State v. Kennedy, 108 S.W.2d 
384— Corpus Juris cited in State v. 
Strait, 279 S.W. 109, 114, 311 Mo. 
604. 

Tex.—Music v. State, 121 S.W.2d 606, 
135 Tex.Cr. 522—Carter v. State, 
116 S.W.2d 371, 135 Tex.Cr. 457, 
appeal dismissed Carter v. State of 
Texas, 59 S.Ct. 71, 305 TJ.S. 557, 83 
L.Ed. 351. 

Concealment of clothing 

In prosecution for murder growing 
out of conspiracy by accused and 
other members of National Guard 
company, testimony as to conceal¬ 
ment of muddy clothing was proper¬ 
ly admitted as authorizing conclu¬ 
sion parties were still acting in uni¬ 
son in concealing evidence. 

Ala.—Lancaster v. State, 106 So. 609, 
21 Ala.App. 140, certiorari denied 
106 So. 617, 214 Ala. 2, and 106 So. 
618, 214 Ala. 76. 

Disposal of license plate 
In murder prosecution, taxicab 
driver's evidence that he took ac¬ 


cused to garage, and that accused and 
stranger removed license plate from 
automobile, and that accused in¬ 
structed driver to throw away license 
plate and pistol, which he did, was 
admissible. 

Mo.—State v. Schnelt, 108 S.W.2d 377, 

341 Mo. 241. 

Hiding weapon 

(1) In a prosecution for murder, in 
view of evidence that after one of 
codefendants had shot deceased ac¬ 
cused struck him on the head with 
the gun, breaking it and causing 
fracture of skull of deceased, testi¬ 
mony that one of codefendants, with¬ 
in fifteen to thirty minutes there¬ 
after, hid the gun, and that it was 
broken, was admissible, as tending 
to establish guilt of codefendant. 

Ala.—Pynes v. State, 92 So. 663, 207 

Ala. 395. 

(2) In murder prosecution, taxicab 
driver’s evidence that he and ac¬ 
cused's co-conspirator went to place 
described by another co-conspirator 
as the place where they had hidden 
pistols immediately after shooting 
and that co-conspirator there secured 
a parcel, which it later developed 
contained pistol, was admissible, al¬ 
though accused was not present at 
time, where pistol was, at once, 
brought to accused. 

Mo.—State v. Schnelt, 108 S.W.2d 377, 

341 Mo. 241. 

(3) In robbery prosecution evi¬ 
dence of discovery of revolver which 
was hidden in pile of shook at factory 
where codefendant was employed was 
properly admitted to show defend¬ 
ant's guilt, notwithstanding that co¬ 
defendant alone probably hid revolv¬ 
er, since If defendant was identified 
as codefendant’s associate at rob¬ 
bery, defendant was an "accomplice” 
and therefore guilty as a principal. 
Cal.—People v. Peyton, 117 P.2d 683, 

47 C.A.2d 214. 

Possession of weapon 

On trial for conspiracy to hold up 
and rob mail trucks and conceal the 
stolen property, evidence that one of 
the persons accused, when arrested, 
carried an automatic revolver, was 
admissible, even though the conspira¬ 
cy to rob was ended, where the con¬ 
spiracy to conceal the stolen property 
was not then at an end, it being infer¬ 
able that it was being used in fur¬ 
therance of such conspiracy. 

U.S.—Murphy v. U. S., C.C.A.I11., 285 

E. 801, certiorari denied 43 S.Ct. 362, 

261 U.S. 617, 67 L.Ed. 829. 
Restitution, of stolen property 

In robbery prosecution, testimony 
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that conspirators who subsequently 
pleaded guilty had sent witness to* 
accused and others to receive money 
and property taken in robbery, and 
that accused and another gave her 
such money and property was prop¬ 
erly admitted. 

Ga.—Thompson v. State, 199 S.E. 568, 
58 Ga.App. 593. 

4. Cal.—People v. Burke, 122 P. 435„ 
18 C.A. 72. 

Colo.— Corpus Juris quoted in Smal¬ 
done v. People, 88 P.2d 103, 111, 103 
Colo. 498— Corpus Juris quoted in 
Kolkman v. People, 300 P. 575, 578, 
89 Colo. 8. 

Ga.— Corpus Juris quoted in Smith v. 
State, 171 S.E. 578, 580, 47 Ga.App 
797. 

5. Cal.— Corpus Juris cited in People 
v. Gilliland, 103 P.2d 179, 182, 39. 
C.A.2d 250. 

Ga.— Corpus Juris quoted in Smith v. 
State, 171 S.E. 578, 580, 47 Ga.App. 
797. 

Ky.—Allen v. Commonwealth, 196 g. 
W. 160, 176 Ky. 475. 

6. Ga.— Corpus Juris quoted in. 

Smith v. State, 171 S.E. 578, 580, 47 
Ga.App. 797—Coppedge v. State, 96. 
S.E. 1046, 22 Ga.App. 631. 

Tex.—Kipper v. State, 77 S.W. 611, 
45 Tex.Cr. 377. 

7. Ala.—Dailey v. State, 171 So. 729, 
233 Ala. 384. 

Ga.—Coker v. State, 33 S.E.2d 171, 199 
Ga. 20. 

Story v. State, 98 S.E.2d 42, 95, 
Ga.App. 455—Mitchell v. State, 71 
S.E.2d 756, 86 Ga.App. 292—Thomp¬ 
son v. State, 199 S.E. 568, 58 Ga. 
App. 593— Corpus Juris quoted in 
Smith v. State, 171 S.E. 578, 580, 
47 Ga.App. 797. 

Disposal of remains 
In murder prosecution of one who 
was allegedly a member of the group 
who murdered deceased and disposed! 
of his body, evidence that after ac¬ 
cused was in jail other members, 
when buzzards began to gather, had 
stripped bones of deceased and con¬ 
cealed them, and finally disposed of 
them, was relevant as part of con¬ 
tinuous chain of events looking to 
the concealment and destruction of 
evidence. 

Ala.—Dailey v. State, 171 So. 729, 233 
Ala. 384. 

8. Ga.— Corpus Juris Secundum 
cited in Jenkins v. State, 37 S.E.2d 
230, 232, 73 Ga.App. 515— Corpus 
Juris quoted in Smith v. State, 171 
S.E. 578, 580, 47 Ga.App. 797. 

16 C.J. p 662 note 71. 
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purpose of the fabrication of a defense, 9 or in 
any way avoiding prosecution or punishment; 10 
and where this is the case, the acts and declarations 
of one conspirator are admissible against the others, 
where made while the conspiracy continued, although 
after the actual commission of the crime. 

However, generally speaking, before this excep¬ 
tion can apply there must be some evidence show¬ 
ing that such purposes or activities were a part of 
the plan or scheme of the conspirators. 10 - 5 Never¬ 
theless, it has been declared that in legal contempla¬ 
tion a criminal enterprise may not be at an end, as 
long as the concealment of the crime is sought or the 
identity of all the conspirators has not been dis¬ 
closed. 10 * 10 On the other hand, it has been held that 
a conspiracy will not be deemed to continue, after 
the commission of the crime contemplated, for the 
purpose of concealment without some evidence of 
such purpose. 10 * 15 

§ 771. After Commission of Crime for Which 
Defendant on Trial 

Acts or declarations of a conspirator or accomplice 


performed or made after the commission of the crime for 
which accused Is on trial are not ordinarily admissible 
against the accused, but this Is not always necessarily 
true, as where the conspiracy contemplates a series of 
cKmes. 

Library References 

Criminal Law <£=>424(1-6). 

Acts or declarations of a conspirator or accomplice 
performed or made after the commission of the crime 
for which accused is on trial are not ordinarily ad¬ 
missible in evidence against accused. 10 * 50 However, 
this is not always necessarily true. 11 The common 
design of the criminal enterprise may extend be¬ 
yond the point of the commission of the act con¬ 
stituting the crime for which the alleged conspira¬ 
tors are on trial, 12 and where such crime is an in¬ 
cident rather than the object of the conspiracy, acts 
or declarations, after the commission of such crime, 
but while the conspiracy still existed, are admis¬ 
sible. 13 Where the conspiracy contemplates a series 
of crimes, acts and declarations of a conspirator 
during the existence of the conspiracy, although 
after the commission of the specific crime for which 
accused is on trial, are admissible, where such acts 


9. Ala.—Dailey v. State, 171 So. 729, 
233 Ala. 384. 

Cline v. State, 148 So. 172, 25 Ala. 
App. 433. 

Ga.— Corpus Juris Secundum cited in 

Jenkins v. State, 37 S.E.2d 230, 232, 
73 Ga.App. 515— Corpus Juris quot¬ 
ed in Smith v. State, 171 S.E. 578, 
580, 47 Ga.App. 797. 

Wash.—State v. Dilley, 87 P. 133, 44 
Wash. 207. 

10. U.S.—Skelly v. U. S., C.C.A.OM., 
76 F.2d 483, certiorari denied 55 S. 
Ct. 914, 295 U.S. 757, 79 L.Ed. 1699 
—Berman v. U. S., C.C.A.Okl., 76 
F.2d 483, certiorari denied 55 S.Ct. 
914, 295 U.S. 757, 79 L.Ed. 1699. 

Colo.—Smaldone v. People, 88 P.2d 
103, 103 Colo. 498. 

Ga.— Corpus Juris Secundum cited in 
Jenkins v. State, 37 S.E.2d 230, 232, 
73 Ga.App. 515— Corpus Juris quot¬ 
ed in Smith v. State, 171 S.E. 578, 
580, 47 Ga.App. 797. 

Mo.—Corpus Juris cited in State v, 
Strait, 279 S.W. 109, 114, 311 Mo. 
604. 

Utah.—State v. Erwin, 120 P.2d 285, 
101 Utah 365. 

16 C.J. p 663 note 73. 

Movements after crime 

In prosecution for conspiracy and 
assault with intent to kill prosecut¬ 
ing witness, who was injured by dy¬ 
namite explosion when he attempted 
to start automobile, testimony of de¬ 
tective as to conversations with per¬ 
sons accused relating to their move¬ 
ments after the explosion and tending 
to prove continued co-operation to es¬ 
cape penalty was properly admitted. 


Colo.—Smaldone v. People, 88 P.2d 
103, 103 Colo. 498. 

Bental under assumed name 

Evidence that accused’s co-conspi- 
rators, on returning after departure 
together, subsequent to commission 
of offense, engaged apartments under 
assumed names was admissible as 
being in execution of a scheme to 
escape punishment. 

Cal.—People v. Lorraine, 265 P. 893, 
90 C.A. 317. 

10.5 Cal.—People v. Brown, 281 P.2d 
319, 131 C.A.2d 643—People v. Gilli¬ 
land, 103 P.2d 179, 39 C.A2d 250. 

10.10 Ga.—Story v. State, 98 S.E.2d 
42, 95 Ga.App. 455—Mitchell v. 

State, 71 S.E.2d 756, 86 Ga.App. 292 
—Thompson v. State, 199 S.E. 568, 
58 Ga.App. 593. 

10.15 U.S.—Krulewitch v. U. S., N. 
Y., 69 S.Ct. 716, 336 U.S. 440, 93 
L.Ed. 790. 

U. S. v. Chieppa, C.A.N.Y., 241 P. 
2d 635, certiorari denied, Ivicola v. 
U. S., 77 S.Ct. 1057, 353 U.S. 973, 1 
L.Ed.2d 1136. 

10.50 Incriminating statements made 
by accused’s accomplice, after com¬ 
mission of crime charged are inad¬ 
missible against accused. 

Ky.—Hart v. Commonwealth, 296 S. 
W.2d 212. 

11. Or.—State v. Tice, 48 P. 367, 30 
Or. 457. 

Tex.—Serrato v. State, 171 S.W. 1133, 
74 Tex.Cr. 413. 

16 C.J. P 663 note 76. 

1167 


Statement admissible for limited pur¬ 
pose 

Statement to sheriff by one of two 
men, charged with causing death by 
operating automobile in reckless 
manner while under influence of in¬ 
toxicating liquor, that other defend¬ 
ant was driving automobile at time of 
fatal accident was not conclusive 
against such other defendant, who did 
not assent thereto, but was material 
to show only that both were present 
in automobile at such time. 

Colo.—Quintana v. People, 102 P.2d 
486, 106 Colo. 174. 

12. Cal.—People v. Suter, 111 P.2d 
23, 43 C.A.2d 444—People v. Tinnin, 
28 P.2d 951, 136 C.A. 301—People v. 
Sampsell, 286 P. 434, 104 C.A. 431, 
certiorari denied Sampsell v. People 
of State of California, 50 S.Ct. 468, 
281 U.S. 763, 74 L.Ed.-1172. 

13. Ala.—Griffin v. State, 15 S So. 316, 
229 Ala. 482. 

Morris v. State, 149 So. 359, 25 
Ala.App. 494. 

Cal.—People v. Sampsell, 286 P. 434, 
104 C.A. 431, certiorari denied 
Sampsell v. People of State of Cali¬ 
fornia, 50 S.Ct. 468, 281 U.S. 763, 
74 L.Ed. 1172—People v. Ford, 253 
P. 966, 81 C.A. 449. 

Mo.— Corpus Juris cited in State v. 
Strait, 279 S.W. 109, 114, 311 Mo. 
604. 

Or.—State v. Justice, 71 P.2d 798, 157 
Or. 597. 

Tex.—Thompson v. State, 33 S.W.2d 
1067, 116 Tex.Cr. 460. 

16 C.J. P 663 note 77. 
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appear to be in furtherance of the general plan 
of the conspiracy . 14 

§ 772. After Abandonment of Conspiracy 

Abandonment of the conspiracy entirely or by the 
actor or declarant may render Inadmissible subsequent 
acts or declarations of co-conspirators, but the conspiracy 
may continue after abandonment of its object, so as to 
avoid detection or exposure. 

Library References 

Criminal Law <§=*423(6). 

As a general rule, the acts or declarations of a 
conspirator after the abandonment of the conspiracy 
are not admissible against his co-conspirators . 15 
However, there is a distinction between the abandon¬ 
ment of a conspiracy and the abandonment of the 
primary object thereof, and acts or declarations of 
co-conspirators are admissible where, at the time 
they were done or made, although the primary object 
had been abandoned, the conspiracy continued for 
the purpose of avoiding detection or exposure . 16 


Abandonment by actor or declarant . Where a 
party to a conspiracy abandons such conspiracy, his 
subsequent declarations with respect thereto are 
not in furtherance of its object, but are in the na¬ 
ture of admissions or confessions, and are not ad¬ 
missible against the other conspirators . 17 

§ 773. Nature of Acts or Declarations 

In general any act or statement of a co-conspirator 
or codefendant having probative value Is admissible 
against the accused, as book entries, letters, receipts, and 
threats. The fact that the act is itself a crime does not 
affect Its admission. 

Library References 

Criminal Law <§=*423(3), 528. 

Within and subject to the rules discussed in pre¬ 
ceding sections, any act or declaration of a con¬ 
spirator is admissible where it apparently recog¬ 
nizes the existence of the conspiracy 18 and reason¬ 
ably indicates preparation to commit the crime , 19 or 


Telephone calls from co-conspira- 
tors to accused, prosecuted for con¬ 
spiring to burn building, demanding 
money after the burning, are properly 
admitted. 

N.J.—State v. Twardus, 140 A. 317, 6 
N.J.Misc. 193, affirmed 143 A. 920, 
105 N.J.Law 254. 

Homicide 

In prosecution for murder, brought 
on theory that accused hired co-con¬ 
spirator to commit murder, testimony 
concerning accused’s admissions 
against interest was admissible al¬ 
though such testimony referred to 
statements made by co-conspirator 
after death of murdered person 
which, when quoted to accused, stim¬ 
ulated him to make admissions. 

Or.—State v. Justice, 71 P.2d 798, 157 
Or. 597. 

14. U.S.—Byford v. U. S. f CA.Okl., 
185 F.2d 171—Bartlett v. U. S., C.C. 
A.3ST.M., 166 F.2d 920. 

Cal.—People v. Ash, 199 P.2d 711, 88 
C.A.2d 819—People v. Williams, 85 
P.2d 974, 30 C.A.2d 234. 

Ill.—People v. Wagman, 142 N.E, 743, 
311 Ill. 330—People v. Hedge, 120 
N.E. 494, 284 Ill. 513. 

Minn.—State v. Hurst, 193 N.W. 680, 
153 Minn. 525. 

Neb.—Corpus Juris quoted in Neal v. 
State, 176 N.W. 669, 670, 104 Neb. 
56. 

Tex.—Music v. State, 121 S.W.2d 606, 
135 Tex.Cr. 522. 

Utah.—State v. Simpson, 236 P.2d 
1077, 120 Utah 596. 

16 C.J. p 663 note 78. 

15. U.S.—Bryan v. U. S., CC.A.Tex., 
17 F.2d 741—Van Biper v. U. S., 
C.C.A.N.T., 13 F.2d 961. 

La.—State v. Bobichaux, 115 So. 728, 
165 La. 497. 


Miss.—Sanderford v. State, 174 So. 
814, 178 Miss. 705. 

Mo.—State v. Tripp, 303 SW.2d 627. 
N.H.—State v. Marcoux, 140 A.2d 575, 
101 N.H. 294. 

N.C.—State v. Wells, 13 S.E.2d 613, 
219 N.C. 354. 

Okl.—Hollingshead v. State, 207 P. 

104, 21 Okl.Cr. 306. 

W.Va.—State v. Simon, 52 S.E.2d 726, 
132 W.Va. 322. 

16 C.J. p 663 note 79. 

Conspiracy held not abandoned 
U.S.—Shown v. U. S., C.C.A.Idaho, 12 
F.2d 594. 

Ind.—Lodyga v. State, 179 N.E. 542, 
203 Ind. 494. 

18. Mich.—People v. Mol, 100 N.W. 
913, 137 Mich. 692, 68 L.B.A. 871, 
4 Ann.Cas. 960. 

Mo.—Corpus Juris Secundum cited in 
State v. Hill, 179 S.W.2d 712, 716, 
352 Mo. 895. 

17. U.S.—Abbate v. U. S., C.A.MIss., 
247 F.2d 410, affirmed 79 S.Ct. 666, 
359 U.S. 187, 3 L.Ed.2d 729. 

N.C.—State v. Bitter, 147 S.E. 733, 197 
N.C. 113. 

16 C.J. p 663 note 81. 

18. U.S.—U. S. v. Woods, C.C.A.N.T., 
66 F.2d 262—DolflC v. U. S., C.C. 
A.IU., 61 F.2d 881, certiorari denied 
53 S.Ct. 797, 289 U.S. 763, 77 L.Ed. 
1506—Vause v. U. S., C.C.A.N.T., 
53 F.2d 346, certiorari denied 62 S. 
Ct. 37, 284 U.S. 661, 76 L.Ed. 560— 
Carnahan v. U. S., C.C.AMo., 35 F. 
2d 96, 67 A.L.B. 1035, certiorari de¬ 
nied 50 S.Ct. 238, 281 U.S. 723, 74 
L.Ed. 1141—Martin v. U. S., C.CA. 
Fla., 17 F.2d 973, certiorari denied 
48 S.Ct. 20, 275 U.S. 527, 72 L.Ed. 
408—Hoxie v. U. S., C.C.A.Alaska, 
15 F.2d 762, certiorari denied 47 
S.Ct. 459, 273 U.S. 755, 71 L.Ed. 876. 
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Ala.—Lancaster v. State, 106 So. 609, 
21 Ala.App. 140, certiorari denied 
106 So. 617, 214 Ala. 2, and 10$ 
So. 618, 214 Ala. 76. 

Cal.—People v. Brown, 281 P.2d 319, 
131 C.A.2d 643—People v. Keyes, 
284 P. 1096, 103 CA. 624, hearing 
denied 284 P. 1105, 103 C.A. 624. 
D.C.—Smith v. U. S„ 112 F.2d 217, 72 
App.D.C. 187, certiorari denied 61 S. 
Ct. 20, 311 U.S. 663, 85 L.Ed. 425. 
Fla.—Jimenez v. State, 30 So.2d 292, 
158 Fla. 719. 

Ga.—Thompson v. State, 144 S.E. 301, 
166 Ga. 758. 

Ill.—People v. Dean, 139 N.E. 37, 
308 Ill. 74. 

La.—State v. Smith, 192 So. 106, 193 
La. 706. 

Mass.—Commonwealth v. Perry, 150 
N.E. 854, 254 Mass. 520. 

Minn.—State v. Demopoulos, 210 N.W. 

883, 169 Minn. 205. 

Okl.—Elliott v. State, 281 P. 305, 45 
Okl.Cr. 5. 

Tex.—Dodson v. State, 192 S.W.2d 
451, 149 Tex.Cr. 184—Bannister v. 
State, 15 S.W.2d 629, 112 Tex.Cr. 
158—Harrison v. State, 283 S.W. 
173, 104 Tex.Cr. 168—King v. State, 
269 S.W. 1042, 99 Tex.Cr. 425. 
Utah.—State v. Erwin, 120 P.2d 285, 
101 Utah 365. 

16 C.J. p 663 note 82. 

Statement throwing no light on 
existence of conspiracy held properly 
excluded. 

Ky.—Commonwealth v. Fletcher, 183 
S.W.2d 644, 298 Ky. 585. 

19. U.S.—Harvey v. JJ. S., C.C.A.N.T., 
23 F.2d 561. 

Minn.—State v. Demopoulos, 210 N. 

W. 883, 169 Minn. 205. 

Neb.—Phillips v. State, 59 N.W.2d 
598, 157 Neb. 419. 
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to preserve its fruits; 20 where it illustrates the where it has probative value; 22 and it is not neces- 
purpose and animus of the parties; 21 or, generally, sary that the special act or preparation sought to 


Okl.—Morris v. State, 96 P.2d 88, 68 
Okl.Cr. 147—Elliott v. State, 281 
P. 306, 45 Okl.Cr. 5. 

Tex.—Holland v. State, 15 S.W.2d 
637, 111 Tex.Cr. 543—Watson v. 
State, 237 S.W. 298, 90 Tex.Cr. 
576—Flores v. State, 231 S.W. 786, 
89 Tex.Cr. 506. 

16 C.J. p 663 note 83. 

Telegrams 

U.S.—Zarate v. U. S., C.C.A.Fla., 41 
F.2d 598, certiorari denied 51 S. 
Ct. 75, 282 TJ.S. 867, 75 L.Ed. 766 
—Rice v. U. S., C.C.A.N.Y., 35 F. 
2d 689, certiorari denied 60 S.Ct. 
246, 281 U.S. 730, 74 L.Ed. 1146. 
Mo.—State v. Strait, 279 S.W. 109, 
311 Mo. 604. 

Tex.—Johnson v. State, 78 S.W.2d 
965, 128 Tex.Cr. 12—Yeager v. 

State, 294 S.W. 200, 106 Tex.Cr. 
462. 

Possession of burglarious tools 

When two persons are apprehend¬ 
ed in commission of burglary, evi¬ 
dence of possession of burglarious 
tools by one is proper evidence 
against the other. 

Neb.—Phillips v. State, 59 N.W.2d 
598, 157 Neb. 419. 

Possession of rope by a co-con¬ 
spirator is admissible. 

Ga.—West v. State, 112 S.E. 150, 153 
Ga. 327. 

Procuring weapon 

In murder prosecution committed 
while perpetrating a robbery, proof 
that two or three days before mur¬ 
der a codefendant of accused bought 
shotgun with which deceased was 
killed and had muzzle end of its 
barrel cut oft was competent as part 
of history of case. 

Pa.—Commonwealth v. McManus, 127 
A. 316, 282 Pa. 25. 

Stealing automobile used in robbery 

In robbery prosecution, testimony 
of a codefendant that defendant and 
codefendants prior to robbery stole 
an automobile which was used by 
them in perpetrating robbery was 
admissible as showing acts of de¬ 
fendants prior to robbery in further¬ 
ance of common enterprise. 

La.—State v. Smith, 192 So. 106, 193 
La. 706. 

20. Okl.—Wishard v. State, 115 P. 
796, 5 Okl.Cr. 610. 

21. U.S.—Dolff v. U. S., C.C.A.I11., 
61 F.2d 881, certiorari denied 53 
S.Ct. 797, 289 U.S. 763, 77 L.Ed. 
1506—U. S. v. Steim, C.C.A.N.Y., 50 
F.2d 1025, certiorari denied Stein 
v. U. S., 52 S.Ct. 126, 284 U.S. 671, 
76 L.Ed. 668. 

Ga.—West v. State, 112 S.E. 150, 153 
Ga. 327. 

Ky.—Woods v. Commonwealth, 147 
S.W.2d 690, 285 Ky. 275—Newton v. 

22A C.J. S.—74 


Commonwealth, 50 SW.2d 18, 244 
Ky. 41. 

N.C.—State v. Flowers, 192 S.E. 110, 
211 N.C. 721. 

Okl.—Elliott v. State, 281 P. 305, 45 
Okl.Cr. 5. 

Tex.—Walker v. State, 60 S.W.2d 
455, 124 Tex.Cr. 112—Shaw v. 

State, 229 S.W. 509, 89 Tex.Cr. 205. 
16 C.J. p 663 note 85. 

Intention to bum building 

Testimony that owner had stated 
intention to bum buildings on farm 
and collect insurance if his business 
became bad was admissible in prose¬ 
cution of his daughter for arson, 
even though owner, charged In same 
indictment as an accessary before 
the fact, was subsequently dismissed, 
where daughter was apparently act¬ 
ing in common with owner and was 
dependent on him and subject to his 
direction, and arson occurred more 
than ten miles from their residence, 
and daughter could drive an automo¬ 
bile while owner could not. 

W.Va.—State v. Marinitsis, 45 S.E.2d 
733, 130 W.Va. 613, certiorari de¬ 
nied 68 S.Ct. 1495, 334 U.S. 837, 92 
L.Ed. 1763. 

Literature and propaganda 

(1) In prosecution for criminal 
syndicalism in which accused were 
claimed to have been members of 
the I. W. W. organization, literature 
admitted to have been issued by 
such organization was admissible, as 
against objection that it had not 
been sufficiently shown that accused 
were connected with the literature. 
Wash.—State v. Hestings, 196 P. 13, 

115 Wash. 19. 

(2) In a prosecution under a stat¬ 
ute denouncing criminal anarchy, 
where it was charged that accused, 
as a member of Industrial Workers 
of the World, sought to overthrow 
government, written propaganda is¬ 
sued by that organization, inflam¬ 
matory in character, and some of 
which was taken from accused’s per¬ 
son, was admissible, there being evi¬ 
dence that accused was not only as¬ 
sociated with, but a member of, the 
organization. 

Wash.—State v. Lowery, 177 P. 355, 
104 Wash. 520. 

(3) So, where it was charged that 
accused, as a member of the In¬ 
dustrial Workers of the World, was 
guilty of the offense of criminal an¬ 
archy in attempting to overthrow or¬ 
ganized government, it was held that 
Inflammatory literature issued by 
such organization was admissible on 
the theory that statements therein 
were declarations of his co-con- 
spirators, made in furtherance of an 
unlawful purpose. 

Wash.—State v. Lowery, supra. 
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22. U.S.—Bartlett v. U. S., C.C.A.N. 
M., 166 F.2d 920. 

Ind.—Davis v. State, 151 N.E. 329, 
197 Ind. 448. 

Mont.—State v. Hughes, 246 P. 959, 
76 Mont. 421. 

16 C.J. p 663 note 86. 

Evidence reflecting on character 
Acts and behavior generally of 
conspirators during conspiracy were 
competent even though such evidence 
reflected on the character of accused. 
Ohio.—Licavoli v. State, App., 34 N. 

E. 2d 450. 

Appraisal of property 

In prosecution of corporation offi¬ 
cers for using the mails to defraud 
and for conspiracy, based on sale of 
mortgage participation certificates 
by company of which accused were 
officers, document showing a lower 
appraisal of mortgaged property 
than was used by persons accused in 
evaluating safety of the certificates, 
on which one of the accused had 
made a notation, was admissible de¬ 
spite such person’s testimony that 
he made the notation after making 
his own appraisal. 

U.S.—U. S. v. Dilliard, C.C.A.N.Y., 
101 F.2d 829, certiorari denied Dil¬ 
liard v. U. S., 59 S.Ct. 484, 306 U. 
S. 635, 83 L.Ed. 1036, Koven v. U. 
S., 59 S.Ct. 484, 306 U.S. 635, 83 L. 
Ed. 1036, and Donegan v. U. S., 59 
S.Ct. 484, 306 U.S. 635, 83 L.Ed. 
1036. 

Arrest of oo-conspirators 

Evidence of arrest of two con¬ 
spirators while committing overt 
acts pursuant to conspiracy was ad¬ 
missible against all conspirators, in 
absence of evidence that arrested 
conspirators had withdrawn from 
conspiracy by affirmative action. 
U.S.—Marino v. U. S., C.C.A.Cal., 91 

F. 2d 691, 113 A.L.R. 975, certiorari 
denied Gullo v. U. S., 58 S.Ct. 410, 
302 U.S. 764, 82 L.Ed. 593. 

Assault 

In a prosecution for robbery, tes¬ 
timony that one of the victims was 
struck with a wrench was admissi¬ 
ble without showing whether ac¬ 
cused or one of his confederates 
struck the blow, for the act of one 
was the act of all. 

Tex.—Hardy v. State, 231 S.W. 1097, 
89 Tex.Cr. 469. 

Condition of vehiole need in crime 
Where state's theory that the 
homicide was the consummation of 
a conspiracy to which accused and 
one C were parties was supported 
by accused’s confession and other 
evidence, evidence showing that an 
automobile was hired by C and was 
in his possession and returned by 
him, its condition when returned, 
and that it had on it human hair 
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be shown should be one which was discussed or 
agreed on by the conspirators . 23 

So, in a homicide case declarations of a conspira¬ 
tor showing intense hostility of the conspira¬ 
tors toward the deceased are admissible . 24 It is 
not necessary that the acts or declarations sought 
to be shown should directly tend to prove accused’s 
guilt of the crime for which he is on trial; they are 
admissible if they clearly tend to prove the con¬ 
spiracy and the motive for the crime and to corrobo¬ 
rate testimony offered by the prosecution to prove 
his guilt . 26 The fact that some declarations are 


written and some oral is unimportant . 26 The en¬ 
tire statement must be given, if any part is admissi¬ 
ble . 27 

Book entries . Book entries made by a conspira¬ 
tor, having reference to the common object of the 
conspiracy, are admissible against a co-conspira¬ 
tor . 28 

Letters. Except as against a co-conspirator not 
affected by such evidence , 29 letters written by a con¬ 
spirator in connection with the conspiracy are ad¬ 
missible against a co-conspirator , 30 although he was 


and blood similar to that found near 
the body of deceased was not objec¬ 
tionable. 

Tex.—Jones v. State, 214 S.W. 322, 
85 Tex.Cr. 538. 

Financial statement is admissible. 
TJ.S.—Gerson v. U. S., C.C.A.Okl., 25 
F.2d 49. 

Intoxication 

In prosecution for transporting 
liquor, where it was undisputed that 
accused and another drove into the 
country and on their return were 
stopped and searched for liquor, and 
where state's theory was that whis¬ 
ky was being transported at time, 
testimony that accused's companion 
was intoxicated was competent, any 
act of either while acting together, 
or their appearance, that would tend 
to show transportation, being admis¬ 
sible. 

Tex.—Turman v. State, 274 S.W. 593, 
101 Tex.Cr. 149. 

Loan of gun 

Testimony as to loaning gun to 
co-conspirator was admissible in 
burglary trial. 

Tex.—Ford v. State, 9 S.W.2d 344, 
110 Tex.Cr. 484. 

Manifesto of political party 
Ill.—People v. Lloyd, 136 N.E. 505, 
304 Ill. 23. 

Newspaper 

On trial for conspiracy to over¬ 
throw the government and oppose 
its authority by force, copies of 
newspaper owned and edited by one 
of the accused was admissible where 
they bore no signs of being spurious 
and bore on their face evidence of 
their authenticity. 

U.S.—Albizu v. U. S., C.C.A.Puerto 
Rico, 88 F.2d 138, certiorari de¬ 
nied 57 S.Ct. 940, 301 U.S. 707, 81 
L.Ed. 1361. 

Ill.—People v. Lloyd, 136 N.E. 605, 
304 Ill. 23. 

Promise of reimbursement 

Where complaining witness was 
accompanied by a third person when 
robbed, who then promised to reim¬ 
burse him if he would not make 
complaint, the state, claiming con¬ 
spiracy between such person and ac¬ 
cused charged with robbery, could 


introduce the third person’s conver¬ 
sations and written promise, on the 
theory of a conspiracy. 

Tex.—Burkhalter v. State, 247 S.W. 
539, 93 Tex.Cr. 504. 

Relevant telegrams from one con¬ 
spirator to another are admissible 
against recipient. 

Ill.—People v. Drury, 250 Ill.App. 
547, affirmed 167 N.E. 823, 335 Ill. 
539. 

Voucher and oheck 

If prima facie case of conspiracy 
to give bribe for placing of order 
was established, voucher and check 
drawn by corporation in connec¬ 
tion with such transaction was ad¬ 
missible as against councilman. 
Ga.—Turner v. State, 160 S.E. 509, 
43 Ga.App. 799. 

Evidence held inadmissible 
Ill.—People v. Miller, 15 N.E.2d 735, 
296 Ill.App. 636. 

23. Ill.—People v. Lloyd, 136 N.E. 
505, 304 Ill. 23. 

Ky.—Sullivan v. Commonwealth, 186 
S.W. 906, 170 Ky. 802. 

Okl.—Wishard v. State, 115 P. 796, 
5 Okl.Cr. 610. 

24. Mo.—State v. Ferrell, 152 S.W. 
33, 246 Mo. 322. 

Tex.—Hathcock v. State, 281 S.W. 
859, 103 Tex.Cr. 518. 

25. Okl.—Starr v. State, 115 P. 356, 
5 Okl.Cr. 440. 

26. Tex.—Cochrain v. State, 248 S. 
W. 43, 93 Tex.Cr. 483. 

27. S.C.—State v. Cooler, 98 S.E. 
845, 112 S.C. 95. 

28. U.S.—U. S. v. Rollnick, C.C.A. 
N.T., 91 F.2d 911—Marron v. U. S., 
C.C.A., 8 F.2d 251. 

Cal.—People v. Zimmer, 73 P.2d 923, 
23 C.A.2d 581. 

Ill.—People v. Drury, 167 N.E. 823, 
335 Ill. 539. 

16 C.J. p 665 note 2. 

Log of ship 

In prosecution under Criminal 
Code § 37, 18 U.S.C.A. § 88, for con¬ 
spiracy to violate the National Pro¬ 
hibition Act, 27 U.S.C.A. § 1 et sea., 
and the Tariff Act of 1922, by unlaw¬ 
fully importing liquor, where prima 
facie showing of conspiracy was 
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made, there was no error in receiv¬ 
ing in evidence logs of British ves¬ 
sel seized. 

U.S.—Ford v. U. S., C.C.A.Cal. ( 10 F. 
2d 339, affirmed 47 S.Ct. 531, 273 
U.S. 593, 71 L.Ed. 793. 

Minutes of meetings of executive 
committee of a political party, kept 
by one of the persons accused, a 
committee member, showing passage 
of resolutions pursuant to which a 
codefendant caused circulars to be 
printed and mailed to persons draft¬ 
ed, was admissible against such co¬ 
defendant. 

U.S.—U. S. v. Schenck, D.C.Pa., 253 
F. 212, affirmed Schenck v. U. S., 

39 S.Ct. 247, 249 U.S. 47, 63 L.Ed. 
470. 

Record of ohecfc 

Record made by alleged con¬ 
spirator of fraudulent check was ad¬ 
missible in prosecution of bank 
president for misapplying bank 
funds by cashing check of own 
company. 

Or.—State v. Burke, 269 P. 869, 126 
Or. 651, rehearing denied 270 P. 
756, 126 Or. 651, appeal dismissed 
Burke v. State of Oregon, 49 S.Ct. 
262, 279 U.S. 811, 73 L.Ed. 971. 

29. Ky.—Arvin v. Commonwealth, 

40 S.W.2d 332, 239 Ky. 767. 

30. U.S.—Burns v. U. S., C.C.A.Okl., 
279 F. 982. 

Ga.— Corpus Juris cited In Bragg v. 

State, 182 S.E. 403, 52 Ga.App. 69. 
Ill.—People v. Drury, 250 Ill.App. 
547, affirmed 167 N.E. 823, 335 III. 
539. 

Kan.— Corpus Juris cited In State v. 
Jones, 20 P.2d 514, 516, 137 Kan. 
273. 

Neb.—Balls v. State, 291 N.W. 477, 
137 Neb. 835. 

Wash.—State v. Payne, 200 P. 314, 
116 Wash. 640. 

16 C.J. p 664 note 97. 

Letter dictated by oo-oonspirator 
is admissible as a declaration of a 
co-conspirator during existence of 
the conspiracy. 

U.S.—Lewis v. U. S., C.C.A.Cal., 38 
F.2d 406. 
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not present when they were written.** Thus, where 
accused and two others were charged with stealing 
certain indictments, letters written by one of ac¬ 
cused’s alleged co-conspirators expressing the desire 
to get rid of the indictments were admissible against 
him . 32 

Even a letter which appears from its date to have 
been written prior to the formation of the con¬ 
spiracy may be admitted, where it appears by other 
evidence that the date was a mistake and that it ac¬ 
tually was written after the conspiracy was 
formed . 33 However, letters written by a co-con¬ 
spirator to a third person, having no reference to 
the alleged conspiracy, are inadmissible against ac¬ 
cused , 34 and letters written after the termination 
of the conspiracy 36 or after the commission of the 
crime charged 36 are inadmissible. 

Receipts . Where a conspiracy contemplates con¬ 
tinuous operations, in the course of which one co¬ 
conspirator gave receipts falsely antedating the con¬ 
spiracy and intended to put a semblance of com¬ 
mercial honesty on the transaction, such receipts 
are admissible against the other co-conspirators who 
were present and consenting . 37 

Threats. Threats made by conspirator during the 
existence of the conspiracy and in connection there¬ 
with are admissible against a co-conspirator ; 38 but it 
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is otherwise as to threats made before the formation 
of the conspiracy , 39 unless for the purpose of show¬ 
ing intent . 40 In the case of codefendants not shown 
to be conspirators, threats made by one of them, not 
in the presence or hearing of the other, and of which 
he did not know, are not admissible against such oth¬ 
er ; 41 but threats of one of the persons accused ut¬ 
tered in the presence and hearing of the other are 
admissible against the latter . 42 A threat against a 
class of persons to which deceased belonged, made 
about five minutes before the killing, but having no 
causal relation thereto, is not admissible against a 
codefendant of the one who uttered the threat . 43 

Criminal acts. The fact that the act which it 
sought to show is itself a crime does not affect the 
admissibility of the evidence ; 44 and, indeed, where 
the conspiracy relates to a series of crimes rather 
than to a single crime, evidence that one of the con¬ 
spirators committed a crime similar to that for which 
accused is on trial is peculiarly relevant . 45 So, also, 
prior attempts to commit the crime to which the con¬ 
spiracy related may be shown . 46 

Communications between husband and zvife. 
Where several persons conspire to commit a crime, 
evidence of conversations between one of the con¬ 
spirators and his wife is admissible on the trial of 
another conspirator . 47 


31. TJ.S.—Nix v. TJ. S. ( C.C.A.Cal., 4 
F.2d 652—Browne v. U. S., C.C.A. 
Mich., 290 F. 870. 

Ill.—People v. Drury, 250 Ill.App. 
547, affirmed 167 N.E. 823, 335 Ill. 
539. 

Okl.—-Knight v. State, 182 P. 736, 16 
Okl.Cr. 298. 

Philippine.—Corpus Juris quoted in 
People v. Valdellon, 46 Philippine 
245, 251. 

Wash.—State v. Erickson, 103 P. 796, 
54 Wash. 472. 

Nonreceipt of letter hy the co¬ 
conspirator to whom it was ad¬ 
dressed does not affect its admissi¬ 
bility. 

TJ.S.—Browne v. U. S., C.C.A.Mich., 
290 F. 870. 

Ga.—Bragg v. State, 182 S.E. 403, 
52 Ga.App. 69. 

Philippine.—People v. Valdellon, 46 
Philippine 245. 

Contra Arvin v. Commonwealth, 40 
S.W.2d 332, 239 Ky. 767. 

32. Ky.—Sullivan v. Common¬ 
wealth, 18C S.W. 906, 170 Ky. 802. 

33. Iowa.—State v. Crofford, 110 
N.W. 921, 133 Iowa 478. 

34. Md.—Newton v. State, 127 A. 
123, 147 Md. 71. 


35. Ga.—Brandon v. State, 151 S.E. i 

493, 169 Ga. 808. I 

36. TJ.S.—'U. S. v. Gardiner, C.C.D. I 
C., 25 F.Cas.No.15,18 6a, 2 Hayw. & 
H. 89. 

37. U.S.—Bockol v. TJ. S., C.C.A. 
Del., 6 F.2d 795. 

38. TJ.S.-—Etie v. TJ. S., C.C.A.Tex., 
55 F.2d 114. 

Boyle v. U. S„ Ill., 259 F. 803, 
170 C.C.A. 603. 

Ala.—Patterson v. State, 79 So. 459, 
202 Ala. 65. 

Aplin v. State, 99 So. 734, 19 
Ala.App. 604. 

Ky.—Skillian v. Commonwealth, 26S 
S.W. 299, 206 Ky. 586—Sparks v. 
Commonwealth, 235 S.W. 767, 193 
Ky. 180. 

16 C.J. p 664 note 91. 

39. Mo.—State v. Darling, 97 S.W. 
592, 199 Mo. 168—State v. May, 43 
S.W. 637, 142 Mo. 135. 

Acts or declarations prior to forma¬ 
tion of conspiracy generally see 
supra § 764. 

40. Tex.—Hudson v. State, 66 S.W. 
668, 43 Tex.Cr. 420. 

41. Or.—State v. Walsworth, 103 P. 
516, 54 Or. 371. 

42. Fla.—Pickett v. State, 66 So. 
727, 68 Fla. 120. 
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43. Ala.—Collins v. State, 34 So. 403, 
137 Ala. 50. 

44. Cal.—People v. Ferdinand, 220 
P. 341, 194 C. 555. 

Ga.—Daniels v. State, 199 S.E. 572, 
58 Ga.App. 599—Nelson v. State, 
180 S.E. 16, 51 Ga.App. 207. 

Ill.—People v. Novotny, 20 N.E.2d 
34, 371 Ill. 58—People v. Ruben, 7 
N.E.2d 744, 366 Ill. 29. 

Okl.—Tolbert v. State, 245 P. 659, 34 
Okl.Cr. 110. 

Tex.—Hays v. State, 236 S.W. 463, 
90 Tex.Cr. 192. 

16 C.J. p 665 note 3. 

45. Ga.—Turner v. State, 199 S.E. 

837, 58 Ga.App. 775—Conley v. 

State, 178 S.E. 313, 50 Ga.App. 404. 

Idaho.—State v. Myers, 211 P. 440, 
36 Idaho 396. 

Minn.—State v. Morris, 182 N.W. 721, 
149 Minn. 41. 

Mo.—State v. Pfeiffer, 209 S.W. 925, 
277 Mo. 202. 

16 C.J. p 665 note 4. 

46. Cal.—People v. Zimmerman, 84 
P. 446, 3 C.A. 84. 

Ky.—Shotwell v. Commonwealth, 65 
S.W. 820, 23 Ky.L. 1649. 

47. Kan.—State v. Roberts, 147 P. 
828, 95 Kan. 280. 
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Participation of persons other than conspirators . 
It is no objection to the admission of the acts or 
declarations of a conspirator that other persons who 
were not connected with the conspiracy participated 
therein. 48 

§ 774. Furtherance of Common Design 

Unless admissible under the res gestae rule, acts or 
declarations of a co-conspirator or codefendant must re¬ 


late to, and be connected with, the conspiracy and must 
have been done or uttered in furtherance of its object. 

Library References 

Criminal Law <©=5423(1, 4-6), 528. 

In order that the acts or declarations of one con¬ 
spirator or codefendant may be admissible against 
another, they must relate to, 49 and be connected 
with, 50 the conspiracy or common criminal enter¬ 
prise, and must have been done or uttered in further¬ 
ance of its object, 51 unless, as stated § 777 infra, the 


48. Mich.—People v. Salisbury, 96 
N.W. 936, 134 Mich. 537. 

49. Ala.—Patterson v. State, 79 So. 
459, 202 Ala. 65. 

16 C.J. p 665 note 8. 

Evidence held related to conspiracy 
N.J.—State v. Vanderhave, 136 A.2d 
296, 47 N.J.Super. 483, affirmed 

State v. Giardina, 142 A.2d 609, 27 
N.J. 313. 

Statutes in some Jurisdictions pro¬ 
vide that, after proof of a con¬ 
spiracy, the declaration or act of a 
conspirator is admissible against his 
co-conspirator when relating to the 
conspiracy. 

Or.—State v. Goodloe, 24 P.2d 28, 144 
Or. 193. 

50. Ala.—Crittenden v. State, 32 So. 
273, 134 Ala. 145. 

Cal.—People v. Stewart, 230 P. 221, 
68 C.A. 621. 

Ga.—Driggers v. State, 180 S.E. 619, 
51 Ga.App. 370. 

Tex.—King v. State, 269 S.W. 1042, 
99 Tex.Cr. 425. 

42 C.J. p 1375 note 42. 

Acts of trustee In bankruptcy of 
one of the conspirators as to the 
assets collected by him, in no wise 
connected with the conspiracy, were 
inadmissible against co-conspirators. 
Md.—Gillespie v. State, 127 A. 727, 
147 Md. 45. 

Effect of competency against co¬ 
actors 

In a prosecution for receiving sto¬ 
len goods, the fact that evidence of 
certain statements made to the offi¬ 
cers by others indicted with accused, 
and who had pleaded guilty, was 
competent on the question of the 
guilt of such other accused persons, 
did not make it competent as to ac¬ 
cused’s guilt. 

Ill.—People v. Salerno, 138 N.E. 113, 
306 Ill. 570. 

Overt acts 

In prosecution for conspiracy, tes¬ 
timony respecting overt acts done 
pursuant to instructions from ac¬ 
cused or those associated with him, 
in his presence and hearing, was 
properly admitted. 

Pa.—Commonwealth v. Hoffman, 157 
A. 221, 103 Pa.Super. 433. 

51. TJ.S.—Scarborough v. IT. S., C.A. 
Ala., 232 F.2d 412—Tates v. U. S., 
C.A.Cal., 225 F.2d 146, reversed on 


other grounds 77 S.Ct. 1064, 354 
U.S. 298, 1 L.Ed.2d 1356—Lott v. 
U. S., C.A.Tex., 218 F.2d 675—U. S. 
v. Sansome, C.A.N.T., 206 F.2d 86— 
U. S. v. Konovsky, C.A.I11., 202 F. 
2d 721—U. S. v. Hall, C.A.N.Y., 178 
F.2d 853—Canella v. U. S., C.C.A. 
Cal., 157 F.2d 470—U. S. v. Pugliese, 
C.C.A.N.Y., 153 F.2d 497—U. S. v. 
Lekacos, C.C.A.N.Y., 151 F.2d 170, 
reversed on other grounds Kot- 
teakos v. U. S., 66 S.Ct. 1239, 328 
U.S. 750, 90 L.Ed. 1557—U. S. v. 
Goodman, C.C.A.N.Y., 129 F.2d 1009 
—Kamanosuke Yuge v. U. S., C.C. 
A.CaL, 127 F.2d 683, certiorari de¬ 
nied Mateus v. U. S. f 63 S.Ct. 43, 
317 U.S. 648, 87 L.Ed. 522—U. S. v. 
Nardone, C.C.A.N.Y., 106 F.2d 41, 
reversed on other grounds Nardone 
v. U. S., 60 S.Ct. 266, 84 L.Ed. 307 
—U. S. v. Kelley, C.C.A.N.Y., 105 
F.2d 912—Mayola v. U. S., C.C.A. 
Cal., 71 F.2d 65—Tofanelli v. U. S., 
C.C.A.Cal., 28 F.2d 581—Gerson v. 
U. S., C.C.A.Okl., 25 F.2d 49—Van 
Dam v. U. S., C.C.A.Ohio, 23 F.2d 
235—De Witt v. U. S., C.C.A.Ohio, 
291 F. 995, certiorari denied 44 S. 
Ct. 134, 263 U.S. 714, 68 L.Ed. 521 
—Fitter v. U. S., N.Y., 258 F. 567, 
169 C.C.A. 507. 

U. S. v. Food and Grocery Bu¬ 
reau of Southern Cal., D.C.Cal., 43 
F.Supp. 966. 

Ariz.—State v. Sullivan, 200 P.2d 346, 
68 Ariz. 81—Ex parte Decker, 175 
P.2d 204, 65 Ariz. 122. 

Cal.—People v. Gilliland, 103 P.2d 
179, 39 C.A.2d 250—People v. Singh, 
37 P.2d 481, 1 C.A.2d 729—People 
v. White, 94 P.2d 617, 35 C.A.2d 61. 

Colo.—Thompson v. People, 336 P.2d 
93, certiorari denied Thompson v. 
Colorado, 80 S.Ct. 606, 361 U.S. 972, 
4 L.Ed.2d 552. 

Ill.—People v. Livermore, 60 N.E.2d 
413, 390 Ill. 85. 

Iowa.—State v. Meyer, 164 N.W. 794, 
181 Iowa 440. 

Md.—Wolf v. State, 122 A. 641, 143 
Md. 489. 

Minn.—State v. Sweeney, 231 N.W. 
225, 180 Minn. 450, 73 A.L.R. 380. 

Mo.—State v. Chernick, 280 S.W.2d 
56—State v. Chernick, 278 S.W.2d 
741—Corpus Juris Secundum cited 
in State v. Hill, 179 S.W.2d 712, 
716, 352 Mo. 895. 

N.H.—State t. Clapp, 46 A.2d 119, 94 
N.H. 62. 


N.J.—State v. Yedwab, 128 A.2d 711, 
43 N.J.Super. 367. 

N.Y.—People v. Marshall, 117 N.E.2d 
265, 306 N.Y. 223. 

People v. Chaplin, 187 N.Y.S.2d 
730, 8 A.D.2d 286—People v. Fish- 
back, 77 N.Y.S.2d 503, 273 App.Div. 
914—People v. Malkin, 219 N.Y.S. 
1, 218 App.Div. 635. 

N.C.—State v. Potter, 113 S.E.2d 573, 
252 N.C. 312—State v. Benson, 66 
S.E.2d 893, 234 N.C. 263—State v. 
Wells, 13 S.E.2d 613, 219 N.C. 354- 
State v. Davis, 164 S.E. 737, 203 
N.C. 13, 35, certiorari denied Davis 
v. State of North Carolina, 53 S.Ct. 
95, 287 U.S. 649, 77 L.Ed. 561- 
State v. Shipman, 163 S.E. 657, 202 
N.C. 518. 

N.D.—State v. Mattson, 206 N.W. 778, 
53 N.D. 486. 

Ohio.—State v. Weil, App., 91 N.E.2d 
277, appeal dismissed 92 N.E.2d 816, 
153 Ohio St. 586. 

Okl.—Roy v. State, 142 P.2d 139, 77 
Okl.Cr. 405. 

Tex.—Young v. State, 201 S.W.2d 46, 
150 Tex.Cr. 378—Roebuck v. State, 
213 S.W. 656, 85 Tex.Cr. 524. 

16 C.J. p 665 note 10. 

Admissibility of acts or declarations 
not done or made in furtherance of 
conspiracy to connect conspirator 
with conspiracy see infra § 782. 

Independent act or declaration 
Where an act or declaration of a 
conspirator is a fresh and independent 
product of his own mind and is out¬ 
side common design and not in fur¬ 
therance of that design, it is not 
binding on his co-conspirators and 
they are not criminally liable for 
any such act or declaration. 

Cal.—People v. Lyon, 288 P.2d 57, 135 
C.A.2d 558. 

Admissions of conspirator must be 
part of and in furtherance of con¬ 
spiracy before they become competent 
against co-conspirators. 

Ariz.—Ex parte Decker, 175 P.2d 204, 
65 Ariz. 122. 

Declarations of confederate made 
after his arrest will not, except in 
most unusual cases, be in further¬ 
ance of common plan so as to be 
admissible against codefendant. 
U.S.—U. S. v. Lonardo, C.C.A.N.Y., 
67 F.2d 883. 
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act or declaration took place under such circum¬ 
stances, and was so clearly connected with the actual 
commission of the crime, that it may be regarded as 
part of the res gestae. So, the established rule is 


that when a conspiracy or common criminal enter¬ 
prise has been shown, the act or declaration of one 
conspirator or participant in furtherance of the com¬ 
mon purpose is admissible against all . 52 It is not, 


Hearsay statement 

(1) Hearsay statement of co-con- 
spirator to be admissible against oth¬ 
ers must have been made in further¬ 
ance of the conspiracy charged. 

U.S.—Krulewltch v. U. S., N.T., 69 

S.Ct. 716, 336 TJ.S. 440, 93 L.Ed. 790. 

(2) In prosecution of members of 
contractors' association for conspir¬ 
ing to violate provisions of Labor 
Law governing wages and hours on 
public works, testimony of secretary 
and treasurer of union concerning 
conversation with alleged conspira¬ 
tor revealing allegedly criminal na¬ 
ture of association was inadmissible 
as “hearsay," where testimony was 
directly contradicted by member of 
union who was present when con¬ 
versation took place, and remarks 
were not in furtherance of conspira¬ 
cy. 

N.T.—People v. Friedlander, 21 N.E. 
2d 498, 280 N.T. 437, motion denied 
22 N.E.2d 873, 281 N.T. 678. 

Mere conversation 

(1) A mere conversation between 
conspirators is not an act in fur¬ 
therance of the conspiracy, any more 
than the declaration of an agent out¬ 
side the scope of his duties. 

.TJ.S.—U. S. v. Nardone, C.C.A.N.T., 
106 F.2d 41, reversed on other 
grounds Nardone v. U. S., 60 S.Ct. 
.266, 308 U.S. 338, 84 L.Ed. 307. 

<2) However, a conversation which 
Is ordinarily a part of the duty of a 
person employed is in furtherance 
of the conspiracy and as such is ad¬ 
missible. 

TJ.S.—U. S. v. Nardone, C.C.A.N.T., 106 
F.2d 41, reversed on other grounds 
Nardone v. U. S., 60 S.Ct. 266, 308 
U.S. 338, 84 L.Ed. 307. 

Narrative statements or declarations 

(1) Statements or declarations 
which are merely narrative of past 
facts are excluded under the rule 
referred to in the text. 

U.S.—U. S. v. Goodman, C.C.A.N.T., 
129 F.2d 1009—Van Riper v. U. S., 
C.C.A.N.T., 13 F.2d 961. 

U. S. v. Food and Grocery Bureau 
of Southern Cal., D.C.Cal., 43 F. 
Supp. 966. 

111.—People v. Livermore, 60 N.E.2d 
413, 390 Ill. 86. 

(2) Merely narrative declarations 
as to what will be done are likewise 
inadmissible except as against ac¬ 
cused making them, or in whose 
presence they were made. 

Ill.—People v. Livermore, supra. 

Acts or declarations held to he in 
furtherance 

. U.S.—U. S. v. Tarricone, C.A.N.T., 242 
F.2d 656—Zamloch v. U. S., C.A. 


Cal., 193 F.2d 889, certiorari denied 
72 S.Ct. 770, 343 U.S. 934, 96 L.Ed. 
1342—De Witt v. U. S., C.C.A.Ohio, 
291 F. 995, certiorari denied 44 S.Ct. 
134, 263 U.S. 714, 68 L.Ed. 521. 
Ind.—Hicks v. State, 11 N.E.Sd 171, 
213 Ind. 277, rehearing denied 12 
N.E.2d 601, 213 Ind. 277, certiorari 
denied Hicks v. State of Indiana, 
68 S.Ct. 951, 304 U.S. 564, 82 L.Ed. 
1531. 

52. U.S.—Delli Paoli v. U. S., N.T., 

77 S.Ct. 294, 352 U.S. 232, 1 L.Ed.2d 
278—Fiswick v. U. S., N.J., 67 S.Ct. 
224, 329 U.S. 211, 91 L.Ed. 196. 

U. S. v. De Fillo, C.A.N.T., 257 F. 
2d 835, certiorari denied Deflllo v. 
U. S., 79 S.Ct. 591, 359 U.S. 915, 3 
L.Ed.2d 577—Panci v. U. S., C.A.La., 
256 F.2d 308—Connelly v. U. S., 
C.A.Mich., 249 F.2d 576, certiorari 
denied Caudle v. U. S., 78 S.Ct. 700, 
356 U.S. 921, 2 L.Ed.2d 716, rehear¬ 
ing denied 78 S.Ct. 991, two cases, 
356 U.S. 964, 2 L.Ed.2d 1072— 

Ebeling v. U. S., C.A.Mo. f 248 F.2d 
429, certiorari denied, Emerling v. 
U. S., 78 S.Ct. 334, 355 U.S. 907, 2 
L.Ed.2d 261—U. S. v. Campisi, C.A. 
N.T., 248 F.2d 102, certiorari denied, 
Campisi v. U. S., 78 S.Ct. 266, 355 
U.S. 892, 2 L.Ed.2d 191—U. S. v. 
Carminati, C.A.N.T., 247 F.2d 640, 
certiorari denied, Carminati v. U. S., 

78 S.Ct. 150, 355 U.S. 883, 2 L.Ed. 
2d 113, and Galgano v. U. S., 78 
S.Ct. 150, 355 U.S. 883, 2 L.Ed.2d 
113—U. S. v. Lieblich, C.A.N.T., 
246 F.2d 890, certiorari denied Lieb¬ 
lich v. U. S., 78 S.Ct. 271, 355 U.S. 
896, 2 L.Ed.2d 194—U. S. v. Bando, 
C.A.N.T., 244 F.2d 833, certiorari de¬ 
nied Bando v. U. S., 78 S.Ct. 67, 355 
U.S. 844, 2 L.Ed.2d 53—U. S. v. 
Tarricone, C.A.N.T., 242 F.2d 555— 
Cleaver v. U. S., C.A.C 0 I 0 ,, 238 F.2d 
766—Lott v. U. S., C.A.Tex., 230 
F.2d 915, certiorari denied 76 S.Ct, 
848, 351 U.S. 953, 100 L.Ed. 1477, 
rehearing denied 77 S.Ct. 25, 352 
U.S. 860, 1 L.Ed.2d 70—Wellman 
v. U. S., OA.Mich., 227 F.2d 757, 
vacated on other grounds 77 S.Ct. 
1403, 354 U.S. 931, 1 L.Ed.2d 1535— 
U. S. v. Paccione, C.A.N.T., 224 F.2d 
801, certiorari denied 76 S.Ct. 155, 
350 U.S. 896, 100 L.Ed. 788—U. S. 
v. Flynn, C.A.N.T., 216 F.2d 354, 
certiorari denied 75 S.Ct. 295, with¬ 
held 75 S.Ct. 285, rehearing denied 
75 S.Ct. 436, 348 U.S. 956, 99 L.Ed. 
747—Pereira v. U. S., C.A.Tex„ 202 
F.2d 830, affirmed 74 S.Ct. 358, 347 
U.S. 1, 98 L.Ed. 435—Montford v. 
U. S., C.A.Fla., 200 F.2d 759—U. S. 
v. Dennis, C.A.N.T., 183 F.2d 201, af¬ 
firmed Dennis v. U. S., 71 S.Ct. 857, 

, 341 U.S. 494, 95 L.Ed. 1137, rehear- 
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ingr denied 72 S.Ct. 20, 342 U.S. 842. 
06 L.Ed. 636, rehearing denied 78 
S.Ct. 409, 355 U.S. 936, 2 L.Ed.2d 
419—Barnett v. U. S., C.A.Wash., 
171 F.2d 721—Bartlett v. U. S., 
C.C.A.N.M., 166 F.2d 920—Braate- 
lien v. U. S., C.C.A.N.D., 147 F.2d 
888—Harper v. U. S., C.C.A.Mo., 143 
F.2d 795—U. S. v. De Angelo, C.C.A. 
N.J., 138 F.2d 466—Heflin v. U. S., 
C.C.A.Fla., 132 F.2d 907—U. S. v. 
Goldman, C.C.A.N.T., 118 F.2d 310, 
affirmed 62 S.Ct. 993, 316 U.S. 129, 
86 L.Ed. 1322, rehearing denied 63 
S.Ct. 22, two cases, 317 U.S. 703, 87 
L.Ed. 562, and 63 S.Ct. 22, 317 U.S. 
703, 87 L.Ed. 662—Whealton v. U. 
S., C.C.A.N.J., 113 F.2d 710—Landay 
v. U. S., C.C.A.MIch., 108 F.2d 698, 
certiorari denied 60 S.Ct. 721, 309 U. 
S. 681, 84 L.Ed. 1024, Lane v. U. S., 
60 S.Ct. 722, 309 U.S. 681, 84 L.Ed. 
1025, Attix v. U. S., 60 S.Ct. 722. 
309 U.S. 681, 84 L.Ed. 1025, and 
Brown v. U. S., 60 S.Ct. 722, 309 
U.S. 681, 84 L.Ed. 1025—Andrews 
v. U. S., C.C.A.W.Va., 108 F.2d 511— 
U. S. v. Socony-Vacuum Oil Co., 
C.C.A.Wis., 105 F.2d 809, reversed 
on other grounds 60 S.Ct. 811, 310 
U.S. 150, 84 L.Ed. 1129, rehearing 
denied 60 S.Ct. 1091, 310 U.S. 658, 
84 L.Ed. 1421—Beeson v. U. S., C.C. 
A.Ind., 90 F.2d 720—White v. U. S., 
C.C.A.Va., 80 F.2d 515—Friscia v. 
U. S., C.C.A.FJa., 63 F.2d 977, certi¬ 
orari denied 53 S.Ct. 797, 289 U.S. 
762, 77 L.Ed. 1505—Clark v. U. S., 
C.C.A.Ga., 61 F.2d 409—Nash v. U. 
S., C.C.A.N.T., 54 F.2d 1006, certio¬ 
rari denied 52 S.Ct. 457, 285 U.S. 
556, 76 L.Ed. 945—Zarate v. U. S., 
C.C.A.Fla., 41 F.2d 598—Harvey v. 
U. S., C.C.A.N.T., 23 F.2d 561- 
Van Riper v. U. S., C.C.A.N.T., 13 
F.2d 961—Weinstein v. U. S., C.C. 
A.Mass., 11 F.2d 505, certiorari de¬ 
nied 47 S.Ct. 94, 273 U.S. 699, 71 
L.Ed. 847—Silkworth v. U. S., C.C. 
A.N.T., 10 F.2d 711, certiorari de¬ 
nied 46 S.Ct. 475, 271 U.S. 664, 70 
L.Ed. 1139, McQuade v. U. S., 46 
S.Ct. 475, 271 U.S. 664, 70 L.Ed. 
1139, and Nicholas v. U. S., 46 S.Ct. 
475, 271 U.S. 664, 70 L.Ed. 1139- 
Ford v. U. S. r C.C.A.Cal. f 10 F.2d 
339, affirmed 47 S.Ct. 531, 273 U.S. 
593, 71 L.Ed. 793—Marron v. U. S., 
C.C.A.Cal., 8 F.2d 251—Morris v. 
U. S., C.C.A.Ark., 7 F.2d 785, certi¬ 
orari denied 46 S.Ct. 205, 270 U.S. 
640, 70 L.Ed. 775—Rowan v. U. S., 
C.C.A.Tex., 281 F. 137, certiorari 
denied 43 S.Ct. 12, 260 U.S. 721, 67 
L.Ed. 481—Reeder v. U. S., C.C.A. 
Okl. t 262 F. 36, certiorari denied 40 
S.Ct. 346, 252 U.S. 581, 64 L.Ed. 726 
—Isenhouer v. U. S., Okl., 256 F. 
842, 168 C.C.A. 188—Shea v. U, S., 
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Ohio, 251 F. 440, 163 C.C.A. 458, cer¬ 
tiorari denied 39 S.Ct. 132, 248 U.S. 
581, 63 L.Ed. 431. 

U. S. v. Garrison, D.C.Wis., 168 
F.Supp. 622—U. S. v. Silverman, 
D.C.Conn., 129 F.Supp. 496—U. S. 
v. Cohen, D.C.N.Y., 113 F.Supp. 
955—U. S. v. Schneiderman, D.C. 
Cal., 106 F.Supp. 906—U. S. v. Food 
and Grocery Bureau of Southern 
Cal., D.C.Cal., 43 F.Supp. 966—U. S. 
v. Lang, D.C.N.T., 40 F.Supp. 414. 

U. S. v. Dioguardi, V. C.N.Y., 20 
F.R.D. 10—-U. S. v. Foster, D.C.N.Y., 
9 F.R.D. 367—XJ. S. v. Dried Fruit 
Ass’n. of Cal., D.C.Cal., 4 F.R.D. 
1. 

Ala.—Lash v. State, 14 So.2d 229, 244 
Ala. 48, answer to certified Ques¬ 
tion conformed to 14 So.2d 235, 31 
Ala.App. 121, certiorari denied 14 
So.2d 242, 244 Ala. 568, certiorari 
denied 64 S.Ct. 192, 320 U.S. 784, 
88 L.Ed. 471, rehearing denied 64 
S.Ct. 259, 320 U.S. 814, 88 L.Ed. 492 
—Lockett v. State, 117 So. 457, 218 
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Cotton v. State, 57 So.2d 125, 36 
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App. 107, certiorari denied 114 So. 
72, 216 Ala. 655—Fetner v. State, 
113 So. 467, 22 Ala.App. 128—Stow¬ 
ers v. State, 109 So. 561, 21 Ala.App. 
501. 

Ariz.—State v. Levice, 130 P.2d 53, 
59 Ariz. 472—Kingsbury v. State, 
232 P. 887, 27 Ariz. 289. 

Ark.—Lesieurs v. State, 280 S.W. 9, 
170 Ark. 560. 

Cal.—People v. Calhoun, 323 P.2d 427, 
50 C.2d 137—People v. Kynette, 104 
P.2d 794, 15 C.2d 731, certiorari de¬ 
nied Kynette v. People of State of 
California, 61 S.Ct. 806, 312 U.S. 
703, 85 L.Ed. 1136—People v. Fer- 
lin, 265 P. 230, 203 C. 587—People v. 
Brown, 59 C, 345. 

People v. Cuda, App., 3 Cal.Rptr. 
86—People v. Blau, 294 P.2d 1047, 
140 C.A.2d 193, certiorari denied 
Blau v. People of State of Califor¬ 
nia, 77 S.Ct. 58, 352 U.S. 837, 1 L.Ed, 
2d 55—People v. Griffin, 219 P.2d 
519, 98 C.A.2d 1—People v. Miner, 
214 P.2d 557, 96 C.A.2d 43—People 
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193 P. 164, 49 C.A. 275—People v. 
MacPhee, 146 P. 522, 26 C.A. 218. 
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81 U.S.App.D.C. 127, certiorari de¬ 
nied 67 S.Ct. 68, 329 U.S. 723, 91 L. 
Ed. 627. 

Ga.—Pressley v. State, 53 S.E.2d 106, 
205 Ga. 197. 
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App. 308—Bragg v. State, 182 S.E. 
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65. 
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Ct. 97, 344 U.S. 858, 97 L.Ed. 666- 
People v. Pierce, 57 N.E.2d 345, 387 
Ill. 608—People v. Pavluk, 54 N.E. 
2d 567, 386 Ill. 492—People v. 

Meisenhelter, 45 N.E.2d 678, 381 Ill. 
378—People v. Braun, 31 N.E.2d 
287, 375 Ill. 284—People v. Link, 
6 N.E.2d 201, 365 Ill. 266, certiorari 
denied Link v. People of State of 
Illinois, 58 S.Ct. 9, 302 U.S. 690, 82 
L.Ed. 533—People v. Bain, 195 N.E. 
42, 359 Ill. 455—People v. Payne, 

194 N.E. 639, 359 Ill. 246—People 
v. Levy, 184 N.E. 223, 351 Ill. 110 
—People v. Barnett, 179 N.E. 450, 
347 Ill. 127—People v. Drury, 167 
N.E. 823, 335 Ill. 539—People v. 
Piech, 164 N.E. 692, 333 Ill. 293- 
People v. Levato, 161 N.E. 731, 330 
Ill. 498—People v. Nusbaum, 158 
N.E. 142, 326 Ill. 618—People v. 
Looney, 155 N.E. 363, 324 Ill. 375- 
People v. Lloyd, 136 N.E. 505, 304 
Ill. 23—People v. Bundy, 129 N.E. 
189, 295 Ill. 322—People v. Bond, 
125 N.E. 740, 291 Ill. 74—People 
v. Hedge, 120 N.E. 494, 284 Ill. 513 
—People v. Covitz, 104 N.E. 887, 262 
Ill. 514—Raymond v. People, 80 
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People v. Meisenhelter, 47 N.E.2d 
108, 317 Ill.App. 511—People v. 

Blither, 231 Ill.App. 301. See People 
v. Jones, 207 Ill.App. 218. 

Iowa.—State v. Olson, 86 N.W.2d 214, 
249 Iowa 536—State v. Slycord, 232 
N.W. 636, 210 Iowa 1209—State v. 
Tedd, 194 N.W. 184, 106 Iowa 292. 
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697, 184 Kan. 405—State v. Emory, 
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147 S.W.2d 690, 285 Ky. 275—New¬ 
by v. Commonwealth, 75 S.W.2d 25, 
255 Ky. 597—Poore v. Common¬ 
wealth, 61 S.W.2d 320, 249 Ky. 665 
—Reynolds v. Commonwealth, 61 
S.W.2d 288, 249 Ky. 644. 

La.—State v. Smith, 195 So. 523, 194 
La. 1015—State v. Smith, 192 So. 
106, 193 La. 706—State v. Courtney, 
127 So. 735, 170 La. 314. 
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160 N.E.2d 181—Commonwealth v. 
Shea, 82 N.E.2d 511, 323 Mass. 406- 
Commonwealth v. Pelletier, 162 N.E. 
308, 264 Mass. 221—Commonwealth 
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McCrea v. People of State of Mich¬ 
igan, 63 S.Ct. 851, 318 U.S. 783, 87 
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W.2d 456, 302 Mich. 31, certiorari 
denied Ewald v. People of State- 
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688, 87 L.Ecl. 651—People v. Beller, 
293 N.W. 720, 294 Mich. 464. 

Minn.—State v. Connelly, 82 N.W.2d 
489, 249 Minn. 429—State v. Kah- 
ner, 15 N.W.2d 105, 217 Minn. 574, 
certiorari denied 65 S.Ct. 121, 323 
U.S. 768, 89 L.Ed. 614—State v. 
Tennyson, 2 N.W.2d 833, 212 Minn. 
158, 139 A.L.R. 987—State v. Bind¬ 
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1050, 69 Neb. 212. 
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101 N.H. 294. 

N.J.—State v. Rios, 112 A.2d 247, 17 
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N.J.Super. 600. 
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22 N.M. 107. 
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393, 253 N.Y. 230. 



22A C.J.S. CRIMINAL LAW § 774 


People v. Chaplin, 187 N.Y.S.2d 
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277 N.Y.S. 168, 243 App.Div. 137- 
People v. Stetz, 201 N.Y.S. 79, 206 
App.Div. 223, 40 N.Y.Cr. 506. 

People v. Doyle, 177 N.Y.S. 641, 
107 Misc. 268, 37 N.Y.Cr. 487. 

People v. Pleasant, 122 N.Y.S.2d 
141. 

N.C.—State v. Gibson, 65 S.E.2d 508, 
233 N.C. 691—State v. Summerlin, 
60 S.E.2d 322, 232 N.C. 333—Safie 
Mfg. Co. v. Arnold, 45 S.E.2d 577, 
228 N.C. 375—State v. Davenport, 
42 S.E.2d 686, 227 N.C. 475—State 
v. Blanton, 42 S.E.2d 663, 227 N.C. 
517—State v. Smith, 20 S.E.2d 360, 
221 N.C. 400—State v. Abemethy, 
17 S.E.2d 25, 220 N.C. 226—State v. 
Dale, 12 S.E.2d 556, 218 N.C. 625- 
State v. Williams, 5 S.E.2d 314, 
216 N.C. 446—State v. Herndon, 189 
S.E. 173, 211 N.C. 123—State v. 
Anderson, 182 S.E. 643, 208 N.C. 771 
—State v. Davis, 164 S.E. 737, 203 
N.C. 13, 35, certiorari denied Davis 
v. State of North Carolina, 53 S.Ct. 
95, 287 U.S. 649, 77 L.Ed. 561- 
State v. Shipman, 163 S.E. 657, 
202 N.C. 518—State v. Beal, 154 
S.E. 604, 199 N.C. 278—State v. 
Ritter, 147 S.E. 733, 197 N.C. 113 
—State v. Brinkley, 110 S.E. 783, 
183 N.C. 720—State v. Stancill, 100 
S.E. 241, 178 N.C. 683. 

Ohio.—Licavoli v. State, App., 34 
N.E.2d 450. 

Okl.—Parnell v. State, 250 F.2d 474, 
96 Okl.Cr. 154—Doser v. State, 203 
P.2d 451, 88 Okl.Cr. 299—Crabb v. 
State, 192 P.2d 1018, 86 Okl.Cr. 
323—Waldrep v. State, 127 P.2d 
860, 74 Okl.Cr. 438—Burns v. State, 
117 P.2d 155, 72 Okl.Cr. 432—Spivey 
v. State, 104 P.2d 263, 69 Okl.Cr. 
397—Adams v. State, 209 P. 189, 
21 Okl.Cr. 448—Smith v. State, 200 
P. 553, 19 Okl.Cr. 386. 

Or.—State v. Brewton, 344 P.2d 744 
—State v. Weitzel, 69 P.2d 958, 157 
Or. 334. 

Pa.—Commonwealth v. Wilson, 148 
A.2d 234, 394 Pa. 688, certiorari 
denied, Wilson v. Pennsylvania, 80 
S.Ct. 97, 361 U.S. 844, 4 L.Ed.2d 
82—Commonwealth v. Lawrence, 
127 A. 465, 282 Pa. 128—Common¬ 
wealth v. Spardute, 122 A. 161, 278 
Pa. 37. 

Commonwealth v. Hancock, 112 
A.2d 407, 177 Pa.Super. 585—Com¬ 
monwealth v. Hall, 98 A.2d 386, 
173 Pa.Super. 285—Commonwealth 
v. Sheaffer, 23 A.2d 215, 149 Pa. 
Super. 51—Commonwealth v. An- 
tico, 22 A.2d 204, 146 Pa.Super. 
293—Commonwealth v. Rhey, 14 A. 
2d 192, 140 Pa.Super. 340—Com¬ 
monwealth v. Deutsch, 72 Pa.Super. 
298. 

Commonwealth v. McClurg, Quar. 
Sess., 29 Del.Co. 381, affirmed 16 
A.2d 149, 142 Pa.Super. 305—Com¬ 
monwealth v. Garybush, O. & T., 12 
Fay.L.J. 47—Commonwealth v. Kel¬ 
ler, Quar.Sess., 63 Montg.Co. 223. 


S.C.—State v. Ferguson, 70 S.E.2d 
355, 221 S.C. 300, certiorari denied 
Ferguson v. State, 73 S.Ct. 35, 344 
U.S. 830, 97 L.Ed. 646. 

Tex.—Saddler v. State, Cr., 320 S.W. 
2d 146—Aguero v. State, 298 S.W.2d 
822, 164 Tex.Cr. 265—Wynn v. 

State, 225 S.W.2d 414, 154 Tex.Cr. 
173—Welch v. State, 219 S.W.2d 
804, 153 Tex.Cr. 416—Barnett v. 
State, 216 S.W.2d 218, 152 Tex.Cr. 
626—Dodson v. State, 192 S.W. 
2d 451, 149 Tex.Cr. 184—Clayton 
v. State, 184 S.W.2d 146, 148 Tex. 
Cr. 16—Hamilton v. State, 165 S. 
W.2d 737, 145 Tex.Cr. 78—Brooks v. 
State, 161 S.W.2d 1069, 144 Tex. 
Cr. 206—Grant v. State, 143 S.W.2d 
383, 140 Tex.Cr. 46—Harper v. 
State, 112 S.W.2d 189, 133 Tex.Cr. 
432—Posey v. State, 103 S.W.2d 
763, 132 Tex.Cr. 268—Baker v. 
State, 72 S.W.2d 296, 126 Tex.Cr. 
498—King v. State, 269 S.W. 1042, 
99 Tex.Cr. 425—Calvin v. State, 261 
S.W. 584, 97 Tex.Cr. 257—Adams 
v. State, 252 S.W. 797, 95 Tex.Cr. 
226—Newsome v. State, 249 SW. 
477, 93 Tex.Cr. 622—Hays v. State, 
236 S.W. 463, 90 Tex.Cr. 192—Sapp 
v. State. 223 S.W. 459, 87 Tex.Cr. 
606—Brown v. State, 222 S.W. 252, 
87 Tex.Cr. 261. 

Utah.—State v. Simpson, 236 P.2d 
1077, 120 Utah 596—State v. Er¬ 
win, 120 P.2d 285, 101 Utah 365. 
Vt.—State v. Orlandi, 170 A. 908, 106 
Vt. 165. 

Wis.—Pollack v. State, 253 NW. 560, 
215 Wis. 200, reheard 254 NW. 471, 
215 Wis. 200. 

16 C.J. p 665 note 10. 

Acts or declarations in absence of 
accused but during pendency of 
conspiracy see infra § 775. 

Admission, of evidence at any par¬ 
ticular time is largely a matter of 
discretion with the trial court. 

N.C.—State v. Dale, 12 S.E.2d 556, 218 
N.C. 625. 

Conspiracy and specific offenses 
charged 

In prosecution for a conspiracy, 
declarations of one conspirator, made 
in furtherance of the conspiracy, 
are binding on all, but where specific 
offenses are also charged, the state 
is not excused from proving against 
each defendant all of the elements of 
each offense. 

Cal.—People v. Henderson, 179 P.2d 
406, 79 C.A.2d 94. 

Conspiracy not charged 

(1) Where indictment charges two 
or more persons with a substantive 
offense and evidence establishes a 
conspiracy between them to commit 
such offense, acts and declarations 
of one during existence of conspir¬ 
acy and in furtherance thereof are 
admissible against the other, al¬ 
though no conspiracy is charged. 
U.S.—Bartlett v. U. S., C.C.A.N.M., 
166 F.2d 920. 

1175 


Colo.—Lewis v. People, 123 P.2d 398, 
109 Colo. 89. 

Ill.—People v. Niemoth, 98 N.E.2d 
733, 409 Ill. Ill, certiorari denied 
Niemoth v. State of Ill., 73 S.Ct. 
97, 344 U.S. 858, 97 L.Ed. 666- 
People v. Pierce, 57 N.E.2d 345, 
387 Ill. 608—People v. Meisenhelt- 
er, 45 N.E.2d 678, 381 Ill. 378. 

Pa.—Commonwealth v. Sheaffer, 23 
A.2d 215, 149 Pa.Super. 51. 

(2) In prosecution of four defend¬ 
ants for murder committed in course 
of holdup, witnesses could testify as 
to conversations with defendants, 
prior to holdup, concerning the plan 
to commit holdup, even though de¬ 
fendants were not charged with con¬ 
spiracy. 

N.J.—State v. Rios, 112 A.2d 247, 17 
N.J. 572. 

However prominent or inconspicu¬ 
ous accused’s part he is bound by 
acts or declarations made in further¬ 
ance of the conspiracy. 

N.C.—State v. Summerlin, 60 S.E.2d 
322, 232 N.C. 333. 

After indictment 

Acts and declarations of confed¬ 
erates while the scheme was in proc¬ 
ess of realization, and in furtherance 
of it, -were admissible even though 
performed or made after indictment. 
U.S.—’U. S. v. Cohen, C.C.A.N.Y., 145 
F.2d 82, certiorari denied 65 S.Ct. 
553, four cases, 323 U.S. 799, 89 L. 
Ed. 637, and 65 S.Ct. 554, 323 U.S. 
800, 89 L.Ed. 638. 

Utah.—State v. Erwin, 120 P.2d 285, 
101 Utah 365. 

Intent may be proved by the acts 
or declarations of some of conspira¬ 
tors in furtherance of the common 
objective. 

U.S.—Pinkerton v. U. S„ Ala., 66 S. 
Ct. 1180, 328 U.S. 640, 90 L.Ed. 
1489, rehearing denied 67 S.Ct. 26, 
329 U.S. 818, 91 L.Ed. 697. 

Wellman v. U. S., C.C.A.Mich., 
227 F.2d 757, vacated on other 
grounds 77 S.Ct. 1403, 354 U.S. 931, 
1 L.Ed.2d 1535—U. S. v. Flynn, C. 
A.N.Y., 216 F.2d 354, certiorari de¬ 
nied 75 S.Ct. 295, 348 U.S. 909, 99 
L.Ed. 713, withheld 75 S.Ct. 285, 
rehearing denied 75 S.Ct. 436, 34S 
U.S. 956, 99 L.Ed. 747. 

Act of agent 

Where evidence had shown exist¬ 
ence of conspiracy charged, evidence 
of conversation between witness and 
conspirator’s secretary, delegated to 
hold conversation, was admissible. 
Cal.—People v. Bailey, 256 P. 281, 82 
C.A. 700. 

Concealing property to hinder levy 
In prosecution for concealing 
property to hinder levy thereon un¬ 
der foreclosure of retention of title 
contract lien, where there was suffi¬ 
cient evidence to authorize jury to 
find that conspiracy to defraud sell¬ 
ers existed between accused and her 
i three daughters, indictment and con- 
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if it relates partly thereto it is admissible ; 53 nor is 
it necessary that everything claimed to have been 
done in furtherance of the general conspiracy should 
be done by all the conspirators . 54 While it is, of 
course, impossible to lay down any specific rules 
as to what acts or declarations are or are not con¬ 
nected with, or done or uttered in furtherance of, 
a conspiracy to commit any particular crime, it may 
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be said generally that anything which indicates prep¬ 
aration is admissible ; 55 but, on the other hand, an 
act or declaration which reasonably or obviously 
has no tendency to aid the conspiracy is, ordinarily, 
not admissible . 56 Generally speaking, unauthorized 
admissions or confessions cannot be considered in 
furtherance of the conspiracy or enterprise and 
are inadmissible . 56 * 5 However, an admission made 


viction against two daughters and 
acts of third daughter, and letters 
written by one of daughters, was 
admissible as tending to show acts 
of coconspirators done in pursuance 
of conspiracy. 

Ga.—Nelson v. State, 180 S.E. 16, 61 

Ga.App. 207. 

Homicide 

(1) In prosecution of two persons 
accused of murder, admitting testi¬ 
mony of conversation had between 
witness and accomplice, over objec¬ 
tion that testimony was hearsay, 
was not error, since testimony was 
admissible under exception to hear¬ 
say rule permitting proof of acts or 
statements of one conspirator in 
furtherance of conspiracy after evi¬ 
dence had been introduced establish¬ 
ing existence of conspiracy. 

Cal.—People v. Whittaker, 63 F.2d 

1202, 18 C*A.2d 396. 

(2) In prosecution for murder 
against accused who, with another 
person, allegedly beat deceased, 
where evidence tended to show exist¬ 
ence of conspiracy between accused 
and other person to do bodily Injury 
to deceased, evidence as to conver¬ 
sation between other person and de¬ 
ceased was properly admitted as evi¬ 
dence of something said or done in 
furtherance of common design. 

Ala.—SIngley v. State, 63 So.2d 729, 

256 Ala. 56. 

(3) In a prosecution for murder, 
where accused admitted the killing, 
but insisted that it was justifiable on 
the theory of self-defense, and that 
he alone fired the fatal shots, it was 
not error to admit testimony that 
the gun broke when one of code¬ 
fendants struck deceased on the head 
with it. 

Ala.—Pynes v. State, 92 So. 666, 207 

Ala. 413. 

(4) Evidence of shooting by co- 
conspirator, after capture of ac¬ 
cused engaged in conspiracy to rob, 
was properly admitted, in prosecu¬ 
tion for murder. 

Pa.—Commonwealth v. Doris, 135 A. 

313, 287 Pa. 547. 

Larceny 

(1) Under indictment charging ac¬ 
cused and codefendant jointly with 
theft of cattle, evidence as to co¬ 
defendant’s conduct in driving cattle 
to pen was admissible as in further¬ 
ance of the conspiracy. 


La.—State v. Dundas, 121 So. 586, 
168 La. 95. 

(2) So, declaration of codefendant 
that he was going to let accused get 
cattle which he was driving to pen 
was admissible as against accused, 
as in furtherance of conspiracy. 

La.—State v. Dundas, supra. 

Schemes to defraud involved in 
the statutory offense of using the 
mails in the furtherance of a scheme 
to defraud are within the text rule. 
U.S.—Thompson v. U. S., C.C.A.I11., 
10 F.2d 781, certiorari denied 46 S. 
Ct. 352, 270 U.S. 654, 70 L.Ed. 782 
—Shea v. U. S„ Ohio, 251 F. 440, 
163 C.C.A. 458, certiorari denied 39 
S.Ct. 132, 248 U.S. 581, 63 L.Ed. 
431. 

Smuggling of alien 

Testimony as to what party to 
conspiracy told witness as to being 
taken to Canada and smuggled back 
was admissible, as relating to con¬ 
spiracy. 

U.S.—Giordano v. U. S., C.C.A.N.T., 
9 F.2d 830. 

Statements as to past events 

In a prosecution for receiving 
stolen automobiles and for conspira¬ 
cy, admissions and statements of a 
co-conspirator with police sergeant 
In regard to past events, and not in 
furtherance of any scheme of code¬ 
fendants and accused to receive au¬ 
tomobiles or to sell them, were in¬ 
admissible, such admissions and 
statements of the co-conspirator be¬ 
ing consistent and in agreement 
with his testimony at the trial. 

Mass.—Commonwealh v. Perry, 142 
N.E. 840, 248 Mass. 19. 

Wife's declarations to police offi¬ 
cer are competent against husband 
If what she said was a step In a ven¬ 
ture to which both were parties. 
U.S.—'U. S. v. Pugliese, C.C.A.N.Y., 
153 F.2d 497. 

53. Nev.—State v. Smith, 117 P. 19, 
23 Nev. 438. 

54:. U.S.—Metzler v. U. S., C.C.A. 
Cal., 64 F.2d 203. 

55. Ark.—Davis v. State, 256 S.W. 
866, 161 Ark. 865. 

16 C.J. p 666 note 14. 

56. U.S.—Minner v. U. S., C.C.A. 
Kan., 57 F.2d 606—Harrington v. 
U. S., C.C.A.Iowa, 267 F. 97—Hols- 
man v. U. S., Cal., 248 F. 193, 160 
C.C.A. 271, certiorari denied Free¬ 
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man v. U. S. f 39 S.Ct. 258, 249 U.S. 
600, 63 L.Ed. 796. 

Ariz.—State v. Sullivan, 200 P.2d 
346, 68 Ariz. 81. 

Colo.—McPhee v. People, 98 P.2d' 
997, 105 Colo. 413. 

Ill.—People v. Halpin, 114 N.E. 932, 
276 Ill. 363. 

Wash.—State v. Pattison, 237 P. 
1000, 135 Wash. 392, reheard 241 
P. 966, 135 Wash. 392. 

16 C.J. p 666 note 15. 

Other offenses 

(1) Ordinarily, proof generally of 
other offenses, committed in ac¬ 
cused’s presence by her alleged 
companion in commission of offenses 
charged, would be improper. 

Cal.—People v. White, 30 P.2d 555, 
137 C.A. 467. 

(2) In a prosecution for larceny, 
testimony concerning an independent 
theft of an automobile committed by 
a co-conspirator for the purpose of 
fleeing from justice, or for his own 
use, and not a part of the con¬ 
spiracy, is inadmissible. 

Okl.—Hollingshead v. State, 207 P. 
104, 21 Okl.Cr. 306, followed in 207 
P. 108, 21 Okl.Cr. 315. 

56.5 U.S.—U. S. v. Guido, C.C.A.N. 
Y., 161 F.2d 492. 

Cal.—People v. Roberts, 254 P.2d 501, 
40 C.2d 483. 

Md.—Markley v. State, 196 A. 95, 173 
Md. 309. 

N.C.—State v. Potter, 113 S.E.2d 573, 
252 N.C. 312. 

Admissibility of admissions or con¬ 
fessions of co-conspirator or code¬ 
fendant against others generally 
see supra § 769. 

Statements or declarations In nature 
of admissions 

(1) Declarations in the nature of 
admissions not made in furtherance 
of a conspiracy cannot be used as 
the basis for the inference that per¬ 
sons other than declarant who were 
not even present when they were 
made are co-conspirators. 

N.Y.—People v. Hoffman, 24 N.Y.S.2d 
59. 

(2) Statement in the nature of an 
admission of a part in a conspiracy 
is not in furtherance of the conspir¬ 
acy and is inadmissible. 

Colo.—McPhee v. People, 98 P.2d 997, 
105 Colo. 413. 

Confession or admission by one co¬ 
conspirator after he has been appre¬ 
hended is • not in any sense in fur- 
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in furtherance of the enterprise or conspiracy may 
be admissible. 56 - 10 

Whether mere relation to object sufficient. It has 
been held that it is not necessary that the act or 
declaration should be in furtherance of the object 
of the conspiracy, but that, if it relates to such ob¬ 
ject, it is admissible. 57 There is, however, on the 
other hand, authority for the view that it is not 
sufficient that the acts or declarations pertain to the 
conspiracy, but that they must be in furtherance 
of the common object. 58 

§ 775. Acts or Declarations in Absence of 
Defendant 

Acts or declarations of a co-conspirator done or ut¬ 


tered during the pendency of the conspiracy and in fur¬ 
therance of Its object are admissible against the accused, 
even though not done or uttered in his presence or hear¬ 
ing, unless such evidence is immaterial, irrelevant, or 
Incompetent. 

Library References 

Criminal Law <§=>422(6), 423(2), 424(2, 3). 

Where the existence of a conspiracy is sufficiently 
shown, under the principles announced supra §§ 755- 
761, acts or declarations of one conspirator may be 
admissible as against another conspirator, although 
the acts or declarations were performed or made 
out of the presence or hearing of accused against 
whom they are sought to be used. 59 More specifi¬ 
cally, such evidence is admissible if and when the 


therance of the criminal enterprise; 
it is rather in frustration of it. 
U.S.—Fiswick v. U. S., N.J., 67 S.Ct. 

224, 329 U.S. 211, 91 L.Ed. 196. 

Cal.—People v. Roberts, 254 P.2d 501, 
40 C.2d 483. 

56.10 N.Y.—People v. Vacaro, 42 N. 
E.2d 472, 288 N.Y. 170. 

People v. Rosenberg;, 95 N.Y.S.2d 
779, 276 App.Div. 547, affirmed 93 
N.E.2d 496, 301 N.Y. 604. 

57. U.S.—Jones v. U. S., Or., 179 F. 

584, 103 C.C.A. 142. 

Okl.~Burns v. State, 129 P. 657, 8 
Okl.Cr. 554. 

In furtherance or in regard 

Where prima facie evidence of a 
conspiracy is introduced, the acts 
and declarations of any conspirator 
during the pendency of the conspir¬ 
acy, and in furtherance thereof or 
with respect thereto, are the acts 
and declarations of each and all of 
the conspirators, and are admissible 
against any or all of them. 

S.C.—State v. Ferguson, 70 S.E.2d 
355, 221 S.C. 300, certiorari denied 
Ferguson v. State, 73 S.Ct. 35, 344 
U.S. 830, 97 L.Ed. 646—State v. 
Kennedy, 67 S.E. 152, 85 S.C. 146. 
Statements in relation to enterprise 
held admissible 

Where the offense charged is one 
of many committed in the usual 
course of a business in which those 
charged were jointly engaged, as long 
as that business was transacted and 
the violations continue, statements 
of the parties in relation thereto are 
admissible, the one against the oth¬ 
er. 

Colo.—McClain v. People, 141 P.2d 
685, 111 Colo. 271. 

Acts incidont to, and growing out of, 
common design 

Responsibility of co-conspirators 
for language or conduct of those act¬ 
ing with them is not confined to ac¬ 
complishment of common purpose for 
which conspiracy was entered into, 
but extends to and includes all dec¬ 
larations made and collateral acts 


done incident to and growing out of 
common design when spoken or done 
by a co-conspirator as against all of 
his co-conspirators. 

Okl.—Parnell v. State, 250 P.2d 474, 
96 Okl.Cr. 154—Burns v. State, 129 
P. 657, 8 Okl.Cr. 554. 

Even though declaration is not 
made while doing acts in further¬ 
ance of the conspiracy and accom¬ 
panying and explaining such acts, if 
it is made concerning the subject 
of the conspiracy and during the 
time of Its existence, it is admissi¬ 
ble. 

Utah.—State v. Erwin, 120 P.2d 285, 
101 Utah 365. 

58. U.S.—Oras v. U. S., C.C.A.Wash., 
67 F.2d 463. 

Ill.—People v. Landes, 151 Ul.App. 
181. 

Ind.—Baker v. State, 93 N.E. 14, 174 
Ind. 708. 

59. U.S.—Belli Paoli v. U. S., N.Y., 
77 S.Ct. 294, 332 U.S. 232, 1 L.Ed. 
2d 278—Lutwak v. U. S., Ill., 73 
S.Ct. 481, 344 U.S. 604, 97 L.Ed. 
593, rehearing denied 73 S.Ct. 726, 
345 U.S. 919, 97 L.Ed. 1352. 

U. S. v. De Fillo, C.A.N.Y., 257 
F.2d 835, certiorari denied Deflllo 
v. U. S., 79 S.Ct. 591, 359 U.S. 915, 
3 L.Ed.2d 577—Ebeling v. U. S., C. 
A.Mo., 248 F.2d 429, certiorari de¬ 
nied Emerling v. U. S., 78 S.Ct. 334, 
355 U.S. 907, 2 L.Ed.2d 201—Cwach 
v. U. S., C.A.Minn., 212 F.2d 520— 
U. S. v. Bucur, C.A.Ind., 194 F.2d 
297—Ginsberg v. U. S., C.C.A.Tex., 
96 F.2d 433—Quercia v. U. S., C.C. 
AMass., 70 F.2d 997—Zarate v. U. 

S., C.C.A.Fla., 41 F.2d 598, certio¬ 
rari denied 51 S.Ct. 75, 282 U.S. 
867, 75 L.Ed. 766—Sugarman v. U. 

S., C.C.A.Cal., 35 F.2d 663, certio¬ 
rari denied 50 S.Ct. 239, 281 U.S. 
723, 74 L.Ed. 1141—Murray v. U. 

S., C.C.A.I11., 10 F.2d 409, certio¬ 
rari denied 46 S.Ct. 486, 271 U.S. 
673, 70 L.Ed. 1144—Fahy v. U. S., 
C.C.A.I11., 10 F.2d 409, certiorari 
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denied 46 S.Ct. 486, 271 U.S. 673, 
70 L.Ed. 1144. 

U. S. v. Schneiderman, D.C.Cal., 
106 F.Supp. 906. 

Clark v. U. S., C.C.A.Mo., 265 F. 
104—Samara v. U. S., C.C.A.N.Y., 
263 F. 12. 

Ala.—Cox v. State, 199 So. 806, 240 
Ala. 368. 

Hanson v. State, 168 So. 698, 27 
Ala.App. 147, certiorari denied 168 
So. 700, 232 Ala. 585. 

Ark.—Nelson v. State, 82 S.W.2d 519, 
190 Ark. 1027—Cain v. State, 37 
S.W.2d 708, 183 Ark. 606—Lesieurs 
v. State, 280 S.W. 9, 170 Ark. 560 
—Stroud v. State, 268 S.W. 850, 167 
Ark. 602—Payne v. State, 263 S.W. 
780, 165 Ark. 229—McGuffin v. 

State, 246 S.W. 478, 156 Ark. 392- 
Burns v. State, 243 S.W. 963, 155 
Ark. 1—Housley v. State, 220 S.W. 
40, 143 Ark. 315—Van Camp v. 
State, 189 S.W. 173, 125 Ark. 532. 

Cal.—People v. Robinson, 271 P.2d 
865, 43 C.2d 132. 

People v. Blau, 294 P.2d 1047, 140 
C.A.2d 193, certiorari denied Blau 
v. People of State of California, 77 
S.Ct. 58, 352 U.S. 837, 1 L.Ed.2d 
55—People v. Eads, 268 P.2d 561, 
124 C.A.2d 393—People v. Cook, 51 
P.2d 169, 10 C.A.2d 54—People v. 
Eiseman, 248 P. 716, 78 C.A. 223, 
error dismissed Eiseman v. Peo¬ 
ple of State of California, 47 S.Ct. 
454, 273 U.S. 663, 71 L.Ed. 828- 
People v. Shelest, 216 P. 389, 62 
C.A. 213—People v. Correa, 186 P. 
1055, 44 C.A. 634. 

D.C.—Ladrey v. U. S., 155 F.2d 417, 
81 U.S.App.D.C. 127, certiorari de¬ 
nied 67 S.Ct. 68, 329 U.S. 723, 91 
L.Ed. 627. 

Ga.—Campbell v. State, 44 S.E.2d 903 
202 Ga. 705—Harris v. State, 193 
S.E. 439, 184 Ga. 382—Castleberry 
v. State, 173 S.E. 833, 178 Ga. 663. 

Rawlins v. State, 28 S.E.2d 350, 
70 Ga.App. 308. 

Idaho.—State v. Farnsworth, 10 P.2d 
295, 51 Idaho 768—State v. Myers, 
211 P. 440, 36 Idaho 396. 
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acts or declarations in question 

Ill.—People v. Ruben, 7 N.E.2d 744, 
366 Ill. 29—People v. Levy, 184 N. 
E. 223, 351 Ill. 110—People v. Bar¬ 
nett, 179 N.E. 450, 347 Ill. 127- 
People v. Piech, 164 N.E. 692, 333 
Ill. 293—People v. Levato, 161 N.E. 
731, 330 Ill. 498—People v. Hedge, 
120 N.E. 494, 284 Ill. 513. 

People v. Niederhauser, 258 Ill. 
App. 564. 

Ind.—Webster v. State, 190 N.E. 52, 
206 Ind. 431—Berry v. State, 165 
N.E. 61, 202 Ind. 294, rehearing 
denied 173 N.E. 705, 202 Ind. 294, 
72 A.L.R. 1177. 

Iowa.—State v. Moore, 251 N.W. 737, 

217 Iowa 872. 

Kan.—State v. Borserine, 337 P.2d 
697, 184 Kan. 405—Laidler v. Pe¬ 
terson, 92 P.2d 18, 150 Kan. 306- 
State v. Bundy, 75 P.2d 236, 147 
Kan. 4—State v. Smith, 299 P. 637, 
133 Kan. 253. 

Ky.—Canada v. Commonwealth, 89 
S.W.2d 880, 262 Ky. 177—Walker 
v. Commonwealth, 78 S.W.2d 754, 
257 Ky. 613—Poore v. Common¬ 
wealth, 61 S.W.2d 320, 249 Ky. 
665—Shell v. Commonwealth, 53 S. 
W.2d 524, 246 Ky. 223—Schleeter 
v. Commonwealth, 290 S.W. 1075, 

218 Ky. 72—Skillian v. Common¬ 
wealth, 268 S.W. 299, 206 Ky. 586 
—Stacey v. Commonwealth, 2 25 S. 
W. 37, 189 Ky. 402, 25 A.L.R. 49 0 
—Morgan v. Commonwealth, 222 S. 
W. 940, 188 Ky. 458. 

Mich.—People v. Chambers, 271 N. 

W. 556, 279 Mich. 73. 

Minn.—State v. Connelly, 82 N.W.2d 
489, 249 Minn. 429—State v. Ly¬ 
ons, 175 N.W. 689, 144 Minn. 348. 
Mo.—Corpus Juris Secundum cited in 
State v. Adams, 200 S.W.2d 75, 79, 
355 Mo. 1186—State v. Rosegrant, 
93 S.W.2d 961, 338 Mo. 1153— 

State v. Short, 87 S/W\2d 1031, 337 
Mo. 1061—State v. Peak, 68 S.W. 
2d 701—State v. Pine, 57 S.*W.2d 
1087, 332 Mo. 314—State v. Stogs- 
dill, 23 S.W.2d 22, 324 Mo. 105- 
State v. Pugh, 296 S.W. 138—State 
v. Broyles, 295 S.W. 550, 317 Mo. 
284—State v. Midkiff, 286 S.W. 20 
—State v. Gatlin, 267 S.W. 797— 
State v. Shields, 246 S.W. 932, 296 
Mo. 389—State v. Bersch, 207 S. 
W. 809, 276 Mo. 397—State v. Bob¬ 
bitt, 128 S.W. 953, 228 Mo. 252. 
Mont.—State v. Collins, 294 P. 957, 
88 Mont. 514, 73 A.L.R. 861— 

State v. Hopkins, 219 P. 1106, 68 
Mont. 504. 

N.J.—State v. Seidman, 152 A. 861, 
107 N.J.Law 204, affirmed State v. 
Fischman, 156 A. 678, 108 N.J.Law 
550. 

N.C.—State v. Herndon, 189 S.E. 173, 
211 N.C. 123—State v. Boswell, 139 
S.E. 374, 194 N.C. 260. 

Okl.—McGhee v. State, 294 P. 649, 49 
Okl.Cr. 887, followed in Sexton v. 
State, 294 P. 652, 49 Okl.Cr. 395, 


were [performed | or made during 

and Btrns v. State, 294 P. 653, 49 
Okl.C r, : 19 6 —Thomas v. State, 246 
P. 65$ 34 Okl.Cr. 388—Smith v. 
State, SOiO P. 553, 19 Okl.Cr. 386. 

Or.—S tcLt*«s v. Weitzel, 69 P.2d 958, 
157 Or 134—State v. De Jonge, 51 
P.2d BTtti 152 Or. 315, reversed on 
other gn-iounds De Jonge v. State 
of OttroSL, 57 s.Ct. 256, 299 U.S. 
353, 81 HJuBd. 278. 

Pa.—C2oni untonwealth v. Wilson, 148 
A.2d 2 5U 394 Pa. 588, certiorari de¬ 
nied TVililaon v. Pennsylvania, 80 S. 
Ct. S7, 8161 U.S. 844, 4 L.Ed.2d 82 
—Co»aru 3 <wnwealth v. Lawrence, 127 
A. 4®5. 2812 Pa. 128—Commonwealth 
v. Sus-ndflite, 122 A. 161, 278 Pa. 37. 

Commonwealth v. Horvath, 144 
A.2d 4im 187 Pa.Super. 206—Com- 
mornre&Mh v. Schoenleber, 96 Pa. 
Super, m 

Tex.—JS&liMer v. State, Cr., 320 S. 
W. 2 a 1161 

Wash.—Sprite v. Pattison, 237 P. 1000, 
135 WsssL 392, reheard 241 P. 966, 
135 masfcu 392. 

W.Va.—Stmte v. Price, 174 S.E. 518, 
114 WW. 736—State v. Baker, 99 
S.E. 2« m !, 84 W.Va. 151. 

16 C.J. d 0167 note 20. 

Statutes j in some jurisdictions in 
effect so fijr-ovide. 

La.—Slats tVr. Gunter, 156 So. 203, 180 
La. 145-—State v. La Rocca, 121 So. 
744, 1$; La. 204—State v. Robi- 
chaux, 1116 So. 728, 165 La. 497. 
Tex.—Ka.majh Y. State, 122 S.W.2d 297, 
135 ONei.QCr. 590—West v. State, 116 
S.WJdV)6, 134 Tex.Cr. 565—Welch 
v. Stttfc*, 118 S.W.2d 389, 134 Tex. 
Cr. 5S4—Carter v. State, 116 S.W. 
2d 333U 1115 Tex.Cr. 457, appeal dis¬ 
missed Quarter v. State of Texas, 
59 S.Ct fl, 305 U.S. 557, 83 L.Ed. 
351—Cadiors v. State, 111 S.W.2d 
715, L33 Tex.Cr. 426—Johnson v. 
State, m S.W.2d 965, 128 Tex.Cr. 
12—Csiaajrera v. State, 53 S.W.2d 
485, 133 ' Tex.Cr. 46—McNeese v. 
State, H8S.W.2d 1049, 121 Tex.Cr. 
421—Mfrtiten v. State, 49 S.W.2d 754, 
121 TexQfc. 204—Morphey v. State, 
45 S.WJSl 1099, 119 Tex.Cr. 77— 
BaniLiBtsM v. State, 15 S.W.2d 629, 
112 TeauOCr. 158—Williams v. State, 
13 S.WJSi 112, 111 Tex.Cr. 378- 
Ford v, State, 9 S.W.2d 344, 110 
Tex.Cr. 44&4—Stovall v. State, 283 
S.W. 85Q,„ 104 Tex.Cr. 210—Gray v. 
State, 2S88 SW. 941, 99 Tex.Cr. 305, 
second arshearing denied 269 S.W. 
1056, 09 Tex.Cr. 305—Harlan v. 
State, 2W6L S.W. 1051, 97 Tex.Cr. 
439—Grot-cJales v. State, 257 S.W. 
251, 9 6 Tex.Cr. 209—Ludtke v. 
State, 2561 SW. 920, 96 Tex.Cr. 317 
-Adams V. State, 252 S.W. 797, 95 
Tex.Cr, 3 : 5 ) 6 —Cochrain v. State, 248 
S.W. -iS, 93 Tex.Cr. 483—Gribble 
v. Stale. 241 S.W. 158, 92 Tex.Cr. 

34—v. State, 234 S.W. 898, 

90 TeXiQjvJ. 355—Gerber v. State, 
232 S.W. 534, 90 Tex.Cr. 37—Smith 
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the existence of the conspiracy^ 

v. State, 227 S.W. 1105, 88 Tex.Cr. 
462—Steele v. State, 223 S.W. 473 , 
87 Tex.Cr. 588—Sapp v. State, 223. 
S.W. 469, 87 Tex.Cr. 606—Jones v. 
State, 214 S.W. 322, 85 Tex.Cr. 538 
—Hammett v. State, 209 S.W. 661, 
84 Tex.Cr. 635, 4 A.L.R. 347. 
Administration of liquor 
As supporting the state’s theory 
of an acting together by accused and” 
another in the joint purpose of de¬ 
filement of young girls, it was per¬ 
missible for the state to show that 
on the afternoon of the day they left 
on the automobile trip the codefend¬ 
ant, out of accused’s presence, gave 
the girls liquor, from the effects of 
which prosecutrix became drunk. 
Tex.—Adams v. State, 252 S.W. 797 , 
95 Tex.Cr. 226. 

Conversation of co-conspirators 

In prosecution for murder commit¬ 
ted during robbery by person partici¬ 
pating with accused and others in the 
robbery, witness’ testimony as to con¬ 
versation had about robbery on night 
of robbery with two persons partici¬ 
pating in robbery was admissible, as 
against contention that testimony 
was hearsay as statements of a co¬ 
conspirator to a third person not in 
accused’s presence, where evidence 
sufficient to prove prima facie case 
of conspiracy to rob had been intro¬ 
duced. 

Kan.—State v. Bundy, 75 P.2d 236, 
147 Kan. 4. 

Division of proceeds of crime 

In prosecution for conspiracy to 
ask and receive bribes, testimony re¬ 
garding co-conspirator’s division of 
money in his home before visits of 
co-conspirators held admissible. 

Cal.—People v. Collier, 295 P. 898, 
111 C.A. 215, modified on other 
grounds People v. Shurtleff, 299 P. 
92, 113 C.A. 739. 

Not objectionable as hearsay 
In conspiracy prosecution, testi¬ 
mony respecting conversations with 
conspirator who was not apprehend¬ 
ed and with conspirator who turned 
state’s evidence held not hearsay. 
N.J.—State v. Liebowilz, 169 A. 523, 
12 N.J.Misc. 73. 

Testimony of police officers 
In prosecution for murder commit¬ 
ted during robbery by co-conspira¬ 
tor of accused, testimony of officers 
as to what was said to them by dif¬ 
ferent conspirators was admissible, 
where evidence sufficient to prove 
prima facie case of conspiracy to rob 
had been introduced. 

Kan.—State v. Bundy, 75 P.2d 236, 
147 Kan. 4. 

60. U.S.—'U. S. v. Bucur, C.A.Ind., 
194 F.2d 297. 

U. S. v. Schneiderman, D.C.Cal., 
106 F.Supp. 906. 

Cal.—People v. Eads, 268 P.2d 561, 
124 C.A.2d 393. 
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'Ohio.—Tatu v. State, 182 N.E. 681, 43 
Ohio App. 68. 

Pa.—Commonwealth v. Wilson, 148 
A.2d 234, 394 Pa. 588, certiorari de¬ 
nied Wilson v. Pennsylvania, 80 S. 
Ct. 97, 361 U.S. 844, 4 L.Ed.2d 82. 

Commonwealth v. Horvath, 144 
A.2d 489, 187 Pa.Super. 206—Com¬ 
monwealth v. Ott, 36 A.2d 838, 154 
Pa.Super. 647. 

Tex.—Braley v. State, 238 S.W.2d 
539, 156 Tex.Cr. 15—Riddle v. 

State, 201 S.W.2d 829, 150 Tex.Cr. 
419—Kisinger v. State, 134 S.W.2d 
254, 138 Tex.Cr. 124. 

16 C.J. p 667 note 21. 

Acts or statements: 

Prior to conspiracy generally see 
supra § 764. 

After termination of conspiracy 
generally see supra § 767. 

61. U.S.—Delli Paoli v. U. S., N.T., 
77 SCt. 294, 332 U.S. 232, 1 L.Ed 
2d 278—Lutwak v. U. S., Ill., 73 S 
Ct. 481, 344 U.S. 604, 97 L.Ed. 593, 
rehearing denied 73 S.Ct. 726, 345 
U.S. 919, 97 L.Ed. 1352. 

U. S. v. De Fillo, CA.N.Y., 257 
F.2d 835, certiorari denied DefUlo 
v. U. S., 79 S.Ct. 591, 359 U.S. 915, 
3 L.Ed.2d 577—Ebeling v. U. S., 
C.A.Mo., 248 F.2d 429, certiorari de¬ 
nied Emerling v. U. S., 78 S.Ct. 334, 
355 U.S. 907, 2 L.Ed.2d 261—Lott 
v. U. S., C.A.Tex., 230 F.2d 915, 
certiorari denied 76 S.Ct. 848, 351 
U.S. 953, 100 L.Ed. 1477, rehear¬ 
ing denied 77 S.Ct. 25, 352 U.S. 860, 
1 L.Ed.2d 70—Cwach v. U. S., C.A. 
Minn., 212 F.2d 520—U. S. v. Bu- 
cur, C.A.Ind., 194 F.2d 297—U. S. 
v. Guido, C.C.A.N.J., 161 F.2d 492 
—Colt v. U. S., C.C.A.Fla., 160 F. 
2d 650—Murray v. U. S., C.C.A.I11., 
10 F.2d 409, certiorari denied 46 S. 
Ct. 486, 271 U.S. 673, 70 L.Ed. 1144 
—Fahy v. U. S., C.C.A.I11., 10 F. 
2d 409, certiorari denied 46 S.Ct. 
486, 271 U.S. 673, 70 L.Ed. 1144. 

U. S. v. Schneiderman, D.C.Cal., 
106 F.Supp. 906—-U. S. v. Schneider¬ 
man, D.C.Cal., 106 F.Supp. 892. 

Ala.—Gandy v. State, 198 So. 265, 
29 Ala.App. 485, affirmed 198 So. 
267, 240 Ala. 202. 

Ariz.—State v. Sullivan, 200 P.2d 346, 
68 Ariz. 81—Ex parte Decker, 175 
P.2d 204, 65 Ariz. 122. 

Cal.—People v. Robinson, 271 P.2d 
865, 43 C.2d 132. 

People v. Blau, 294 P.2d 1047, 140 
C.A.2d 193, certiorari denied Blau 
v. People of State of California, 77 
S.Ct. 58, 352 U.S. 837, 1 L.Ed.2d 
55—People v. Eads, 268 P.2d 661, 
124 C.A.2d 393—People v. Busby, 
104 P.2d 531, 40 C.A.2d 193. 

Ill.—People v. Meisenhelter, 45 N.E. 
2d 678, 381 111. 378—People v. 

Braun, 31 N.E.2d 287, 375 Ill. 284. 

Ind.—Davis v. State, 151 N.E. 329, 
197 Ind. 448. 


Kan.—State v. Borserine, 337 P.2d 
697, 184 Kan. 405. 

Minn.—State v. Connelly, 82 N.W.2d 
489, 249 Minn. 429. 

N.Y.—People v. Candib, 129 N.Y.S.2d 
176. 

N.C.—State v. Bennett, 36 S.E.2d 708, 
226 N.C. 82. 

Ohio.—Tatu v. State, 182 N.E. 681, 
43 Ohio App. 68. 

Okl.—Bird v. State, 188 P.2d 242, 85 
Okl.Cr. 313. 

Pa.—Commonwealth v. Wilson, 148 
A.2d 234, 394 Pa. 588, certiorari de¬ 
nied Wilson v. Pennsylvania, SO S. 
Ct. 97, 361 U.S. 844, 4 L Ed.2d 82. 

Commonwealth v. Horvath, 144 
A.2d 4S9, 187 Pa.Super. 206—Com¬ 
monwealth v. Ott, 36 A.2d 838, 154 
Pa.Super. 647. 

S.C.—State v. Blackwell, 67 S.E.2d 
684, 220 S.C. 342. 

Tex.—Saddler v. State, Cr., 320 S.W. 
2d 146—Brown v. State, 282 S.W.2d 
224, 162 Tex.Cr. 85—Dabney v. 

State, 265 S.W.2d 603, 159 Tex.Cr. 
494—Braley v. State, 238 S.W.2d 
539, 156 Tex.Cr. 15—Riddle v. 

State, 201 S.W.2d 829, 150 Tex.Cr. 
419—Grant v. State, 143 S.W.2d 
383, 140 Tex.Cr. 46. 

16 C.J. p 667 note 22. 

Acts or statements in furtherance of 
common design generally see su¬ 
pra § 774. 

“The ground upon which this rule 
is based is that, where two or more 
persons undertake an enterprise, 
each of the parties is presumed, not 
only to be acting for himself, but 
also on behalf of the other party to 
the conspiracy or wrongful act, and 
that the things said or done in fur¬ 
therance of the conspiracy are prop¬ 
erly chargeable to both.’' 

Wash.—State v. Pattison, 237 P. 
1000, 1001, 135 Wash. 392, reheard 
241 P. 966, 135 Wash. 392. 
Formation, execution, or furtherance 
Where existence of a conspiracy 
has been established, anything said 
or done by a member thereof In the 
formation, execution, or furtherance 
of the object or purpose may be 
proved against all, and it is immate¬ 
rial whether the declarations were 
made in the presence of the party 
against whom the evidence is offered. 
Ky.—Woods v. Commonwealth, 147 
S.W.2d 690, 285 Ky. 275. 

Preparation 

Evidence of occurrences outside ac¬ 
cused’s presence in preparation of, 
and during holdup by, his accom¬ 
plices as part of concerted action 
held admissible in prosecution for as¬ 
sault with intent to kill. 

Mo.—state v. Broyles, 295 S.W. 550, 
317 Mo. 284. 

Conversations in carrying out unlaw¬ 
ful acts 

Where a conspiracy exists to vio- 
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late criminal laws, all conversations 
between coconspirators in carrying 
out the unlawful act or acts are ad¬ 
missible against party on trial, even 
though made out of his presence. 
Ill.—People v. Williams, 127 N.E.2d 
505, 6 IllApp.2d 325, affirmed 133 
N.E.2d 268, 8 I11.2d 140. 

Statements held in furtherance of 
conspiracy 

In prosecution for offering bribe, 
statements made by coconspirator to 
police officer after leaving company 
of conspirator and while they were 
in transit to coconspirator’s tavern 
to procure list of locations which of¬ 
ficer in course of official duties was 
supposed to overlook were in fur¬ 
therance of conspiracy to offer bribe, 
and therefore admissible. 

Tex.—Womble v. State, 301 S.W.2d 
928, 165 Tex.Cr. 23. 

Conversations with law enforcement 
officers inadmissible 

(1) Conversation between county 
attorney and codefendant, made 
without knowledge of defendant, and 
out of the presence of defendant, is 
hearsay and inadmissible as evidence 
against defendant. 

Okl.—Leeth v. State, 230 P.2d 942, 
94 Okl.Cr. 61. 

(2) Where husband and wife were 
jointly charged with unlawful pos¬ 
session of intoxicating liquor, wife’s 
statement to officer at time of search 
as to ownership or possession of the 
liquor not made in husband's pres¬ 
ence was not binding on husband. 
Okl.—Cotton v. State, 177 P.2d 155, 

83 Okl.Cr. 349. 

(3) Testimony of officers that one 
of two defendants, being jointly 
tried on charges of forging a check 
and uttering forged check, told wit¬ 
nesses that codefendant wrote check 
and gave it to defendant to cash was 
wholly incompetent and prejudicial 
as to codefendant who was not pres¬ 
ent when such statements were 
made. 

N.C.—State v. Franklin, 104 S.E.2d 
837, 248 N.C. 695. 

(4) Other cases. 

U.S.—Stanley v. U. S., C.A.Ky., 245 
F.2d 427, motion denied 249 F.2d 
64. 

N.C.—State v. Cole, 107 S.E.2d 732, 
249 N.C. 733, certiorari denied Cole 
v. North Carolina, 80 S.Ct. 128, 361 
U.S. 867, 4 L.Ed.2d 107. 

Statements implicating codefendant 
Testimony as to extrajudicial 
statements made by one defendant 
not in the presence of codefendants 
and implicating codefendant is inad¬ 
missible as against codefendant. 

Cal.—people v. Zammora, 152 P.2d 
180, 66 C.A.2d 166. 

NT.C.—State v. Franklin, 104 S.E.2d 
837, 248 N.C. 695. 
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tion, 61 - 6 to the disposition of its fruits, 61 - 10 or the 
concealment of the crime, 61 - 16 and the evidence 
is not otherwise immaterial, irrelevant, or incompe¬ 
tent. 62 This rule applies to either direct or circum¬ 
stantial evidence. 63 

On the trial of an indictment for conspiracy, a 
statement of an alleged conspirator with reference 
to the purpose to commit the offense to which the 
conspiracy is claimed to have related has been held 
not admissible where not made in the presence and 
hearing of accused. 64 

Where, although several persons are charged with 
the same crime, it is not shown that there was a 
conspiracy between them, the acts or declarations 
of one, done or uttered out of the presence or hear- 
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ing of another, are not admissible against the lat¬ 
ter, 66 although such evidence may be admissible as 
res gestae, as discussed infra § 777. The same rule 
applies to the acts and declarations of accomplices. 66 
It has been held, however, that where statements 
were made by one of the accused under such circum¬ 
stances that they might or might not have been 
heard by another, it was proper to submit them to 
the jury to be considered against the latter, if in 
view of the circumstances the jury found that he 
must have heard them. 67 A statement made out of 
the presence or hearing of accused may be shown 
where it is part of a conversation of which accused 
already has introduced another part in evidence, and 
tends to throw light upon the part so introduced. 68 


61.5 Kan.—State v. Borserlne, S37 
P.2d 697, 184 Kan. 405. 

Each is presumed to "be agent of 
other in consummation of unlawful 
act. 

Ky.—Skillian v. Commonwealth, 268 
S.W. 299, 206 Ky. 586. 

61.10 Kan.—State v. Borserlne, 337 
P.2d 697, 184 Kan. 405. 

61.15 Kan.—State v. Borserlne, su¬ 
pra. 

62. Ala.—Davis v. State, 107 So. 726, 
21 Ala.App. 309. 

Colo.—Frady v. People, 40 P.2d 606, 
96 Colo. 43, 96 A.L.R. 1052. 

Mo.-—State v. Mason, 14 S.W.2d 611, 
322 Mo. 194. 

S.C.—State v. Jeffords, 114 S.E. 415, 
121 S.C. 443. 

Tex.—Porter v. State, 148 S.W.2d 202, 
141 Tex.Cr. 417. 

Va.—McCoy v. Commonwealth, 99 S. 

E. 644, 125 Va. 771. 

Particular evidence 

(1) In prosecution for murder In 
commission of robbery by accused 
and separately tried codefendant, evi¬ 
dence that codefendant told third per¬ 
son outside of accused’s presence or 
hearing- that deceased had lot of mon¬ 
ey and would be easy to rob was im¬ 
material and incompetent. 

Colo.—Frady v. People, 40 P.2d 606, 
96 Colo. 43, 96 A.L.R. 1052. 

(2) In a prosecution for conspira¬ 
cy, admission in evidence against 
those accused of a paper found in the 
effects of a person deceased, claimed 
to have been one of the conspirators, 
and in his handwriting, and tending 
to show his state of mind, but not 
shown to have been seen by, or 
known to, any of the accused, held 
error. 

U.S.—Brown v. U. S., C.C.A.N.Y., 298 

F. 428. 

(3) In prosecution of two defend¬ 
ants for conspiring to perform and 
performing an abortional operation, 
admission of testimony relating to 
statements made by one defendant 


in absence of other concerning a sim¬ 
ilar abortion operation in adjoining 
state was prejudicial error as to oth¬ 
er defendant. 

Ohio.—State v. Hollos, 65 N.E.2d 144, 
76 Ohio App. 521. 

63. Tex.—Jones v. State, 214 S.W. 
322, 85 Tex.Cr. 538. 

64. 'Iowa.-State v. Poder, 135 N.W. 
421, 154 Iowa 686. 

65. U.S.—:Panel v. U. S., C.A.La., 256 
F.2d 308—Cemonte v. U. S., C.C.A. 
Mich., 89 F.2d 352. 

Ala.—Williamson v. State, 186 So. 

785, 28 Ala.App. 455. 

Cal.—People v. Curtis, 235 P.2d 51, 
106 C.A.2d 321—People v. Tucker, 
175 P.2d 872, 77 C.A.2d 560. 

Conn.—State v. Perelli, 5 A.2d 705, 
125 Conn. 321, 121 A.L.R. 1357. 
Ill.—People v. Nusbaum, 158 N.E. 
142, 326 Ill. 518. 

Ky.—Howard v. Commonwealth, 295 
S.W. 888, 220 Ky. 585—Stacey v. 
Commonwealth, 225 S.W. 37, 189 
Ky. 402, 25 A.L.R. 490. 

N.J.—State v. Cortese, 134 A. 294, 
second case, 4 N.J.Misc. 683, af¬ 
firmed 139 A. 923, 104 N.J.Law 
447. 

N.C.—State v. Horner, 103 S.E.2d 
694, 248 N\C. 342—State v. Lassi¬ 
ter, 131 S.E. 577, 191 N.C. 210. 

16 C.J. p 667 note 23. 

Extrajudicial statements of de¬ 
fendant, Including confessions, made 
out of presence of another defend¬ 
ant, are not admissible as evidence 
against the latter. 

Cal.—People v. Wade, 163 P.2d 59, 
71 C.A.2d 646. 

Declarations of codefendant not on 
trial made in absence of defendant 
on trial are not ordinarily admis¬ 
sible. 

Cal.—People v. Alvarado, 331 P.2d 
157, 164 C.A.2d 603. 

Particular evidence held inadmissible 
(1) In prosecution for felonious 
assault with deadly weapon with In¬ 
tent to kill, admission of evidence of 
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alleged coassailant’s declarations 
and demeanor not in presence of de¬ 
fendant was reversible error. 

N.C.—State of Wellborn, 50 S.E.2d 
720, 229 N.C. 617. 

(2) In prosecution of three defend¬ 
ants for having knowingly received 
whisky stolen in interstate shipment 
and for having possession thereof, 
testimony of witness to whom one de¬ 
fendant delivered the whisky that 
such defendant had stated at such 
time that “they,” meaning himself 
and confederates, would be in on a 
given day to pick up the money was 
inadmissible as against the other two 
defendants, who were not present at 
such conversation, and testimony of 
witness that certain defendant had 
made inquiry as to police inquiries 
was not binding on codefendants who 
were not present at time of such al¬ 
leged inquiry. 

U.S.—U. S. v. Carengella, C.C.A.I11., 
198 F.2d 3, certiorari denied 73 S.Ct. 
179, 344 U.S. 881, 97 L.Ed. 682. 

(3) In joint homicide prosecution, 
permitting witness to testify that, 
when defendant was not present in 
certain automobile, codefendant told 
witness that certain person, who was 
not present in the automobile, was 
the murderer constituted reversible 
error. 

N.Y.—People v. La Ruff a, 153 N.Y.S. 
2 d 352, 2 A.D.2d 765. 

66 . Tex.—Stanton v. State, 74 S.W. 
771, 45 Tex.Cr. 168. 

Accessory’s admission or confession 
not made in presence of principal 
is Inadmissible in prosecution against 
principal. 

Fla.—McDowell v. State, 36 So.2d 180-, 
160 Fla. 588. 

67. Vt—State v. Marsh, 40 A. 836, 
70 Vt. 288. 

68 . Tex.—Bannister v. State, 15 S.W. 
2d 629, 112 Tex.Cr. 158—Terry v. 
State, Cr., 38 S.W. 986. 
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Declarations of codefendants forming a chain of 
connected facts connecting accused with the crime 
charged are admissible, even though they were made 
in his absence or not during the pendency of the 
enterprise. 69 

§ 776. Acts or Declarations Not Known to 
Defendant 

The accused's lack of knowledge of the acts or 
declarations of a co-conspirator does not affect the ad¬ 
missibility of such evidence against him, provided the 
necessary connection with the conspiracy appears. 

Library References 

Criminal Law <©=3423(2). 

Where a conspiracy is shown, under the prin¬ 
ciples stated supra §§ 755—761, the acts or declara¬ 
tions of one conspirator may be shown in evidence 
against another, although he did not at any time have 
knowledge thereof, 70 provided, as stated supra § 774, 
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the necessary connection with the conspiracy is 
made to appear. However, where the evidence- 
shows that a homicide was not committed deliberate¬ 
ly and in cold blood, previous threats by one of the 
accused against the deceased are not admissible 
against a codefendant who did not know of them. 71 

§ 777. Res Gestae 

Acts and declarations of any of those participating 
in the actual commission of a crime may be admissible 
against the other participants as part of the res gestae, 
even though not in furtherance of the common design. 

Library References 

Criminal Law <©»424(5). 

Where several persons participate in the actual 
commission of a crime, generally speaking, the acts 
and declarations of any one of them, while so par¬ 
ticipating, are admissible against all the others 72 as 


69. Ga.—Thompson v. State, 144 S.E. 
SOI, 166 Ga. 758. 

Ledbetter v. State, 181 S.E. 120, 
51 Ga.App. 560. 

Pacts sufficiently shown 

In prosecution for restaurant em¬ 
ployee for possessing liquor, where 
evidence showed that, upon approach 
of officers to restaurant, accused 
handed bottles of whisky to his em¬ 
ployer, who handed them to another 
employee, who broke bottles, testi¬ 
mony that employer told officer that 
if let go he would close business held 
admissible to show that employer, 
and hence accused employee, knew 
that whisky was being sold In res¬ 
taurant. 

Ga.—Ledbetter v. State, supra. 

70. U.S.—Poliaflco v. U. S., C.A.Ohio, 
237 F.2d 97, certiorari denied 77 
S.Ct. 590, 352 U.S. 1025, 1 L.Ed.2d 
597, rehearing denied 77 S.Ct. 718, 
353 U.S. 931, 1 L.Ed.2d 725—Hal¬ 
low ell v. U. S., Or., 253 F. 865, 165 
C.C.A. 345, reheard 258 F. 237, 169 
C.C.A. 303, certiorari denied 39 S. 
Ct. 390, 249 U.S. 615, 63 L.Ed. 803, 
and 40 S.Ct. 180, 251 U.S. 559, 64 
L.Ed. 413. 

U. S. v. Schnelderman, D.C.Cal., 
106 F.Supp. 906—U. S. v. Schneider- 
man, D.C.Cal., 106 F.Supp. 892. 

Cal.—People v. Ferlin, 265 P. 230, 203 
C. 587. 

Fla.—Corpus Juris quoted, in Strick¬ 
land v. State, 165 So. 289, 290, 122 
Fla. 384. 

Mich.—People v. Chambers, 271 N.W. 
556, 279 Mich. 73. 

Mo.—-Corpus Juris Secundum cited in 
State v. Adams, 200 S.W.2d 75, 79, 
355 Mo. 1186. 

Mont.—State v. Collins, 294 P. 957, 88 
Mont 514, 73 A.L.R. 861—State v. 
Hopkins, 219 P. 1106, 68 Mont. 504. 
16 C.J. p 668 note 31. 


Acts or declarations unknown to ac¬ 
cused prior to connection of actor 
or declarant with conspiracy as In¬ 
admissible see supra § 766. 

71. Or.—State v. Walsworth, 103 P. 
516, 54 Or. 371. 

72. U.S.—'U. S. v. Pleva, C.C.A.N.Y., 
66 F.2d 529—Shively v. U. S., C.C.A. 
Wash., 299 F. 710, certiorari denied 
45 S.Ct. 99, 266 U.S. 619, 69 L.Ed. 
471. 

Ala.—Pynes v. State, 92 So. 666, 207 
Ala. 413. 

Caraway v. State, 101 So. 912, 
20 Ala.App. 362—Ganus v. State, 97 
So. 117, 19 Ala.App. 286. 

Ariz.—Marshall v. State, 280 P. 491, 
35 Ariz. 449. 

D.C.—Neal v. U. S., 185 F.2d 441, 87 
U.S.App.D.C. 377, certiorari denied 
71 S.Ct. 482, 340 U.S. 937, 95 L.Ed. 
676. 

Ga.—Pressley v. State, 53 S.E.2d 106, 
205 Ga. 197. 

Eskew v. State, 30 S.E.2d 346, 71 
Ga.App. 138. 

Ky.—Corpus Juris quoted in Gilbert 
v. Commonwealth, 14 S.W.2d 194, 
197, 228 Ky. 19. 

Mich.—People v. Clark, 20 N.W.2d 
765, 312 Mich. 665. 

Miss.—Ballow v. State, 74 So.2d 854, 
221 Miss. 776. 

Mo.—Corpus Juris quoted in State v. 

Peters, 123 S.W.2d 34, 38. 

Neb.—Corpus Juris Secundum quoted 
in Shepperd v. State, 96 N.W.2d 261, 
270, 168 Neb. 464. 

Okl.—Hollingshead v. State, 207 P. 
104, 21 Okl.Cr. 306. 

Tex.—Weston v. State, 297 S.W.2d 
681, 164 Tex.Cr. 222—Young v. 

State, 201 S.W.2d 4$, 150 Tex.Cr. 
378—Counts v. State, 194 S.W.2d 
267, 149 Tex.Cr. 348—Cavazos v. 
State, 186 S.W.2d 990, 148 Tex.Cr. 
322. 

16 C.J. p 668 note 33. 
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Admissibility of declaration of a 
spouse at the time of the act when 
the spouses are co-conspirators see 
Witnesses § 269. 

Time of act or declaration in general 
see supra § 763. 

While enterprise In progress 

Generally, where several persons 
are engaged in one common unlawful 
enterprise, whatever is said or done 
by any one of them while it Is still 
in progress, is evidence against all 
parties to it. 

Mich.—People v. Nankervis, 46 N.W. 
2d 592, 330 Mich. 17—People v. 
Ranney, 8 N.W.2d 80, 304 Mich. 
315—People v. Ewald, 4 N.W.2d 456, 
302 Mich. 31, certiorari denied 
Ewald v. People of State of Michi¬ 
gan, 63 S.Ct. 260, 317 U.S. 688, 87 
L.Ed. 551. 

Under a statute so providing where 
a declaration, act, or omission forms 
part of a transaction, which is itself 
the fact in dispute, or evidence of 
that fact, such declaration, act, or 
omission is evidence, as part of the 
transaction. 

Cal.—People v. Goldberg, 314 P.2d 
151, 152 C.A.2d 562. 

Admissions made by co-conspirator 
or accomplice during the course of 
commission of the crime are compe¬ 
tent. 

N.Y.—People v. Vaccaro, 42 N.E.2d 
472, 288 N.Y. 170. 

People v. Rosenberg, 95 N.Y.S.2d 
779, 276 App.Div. 547, affirmed 93 
N.E.2d 496, 301 N.Y. 604. 

Failure to deny statements made in 
accused’s presence 
Testimony of a detailed conversa¬ 
tion which implicated accused in the 
manufacture of liquor, had with an 
accomplice at a still which was in. 
operation and in the presence of ac¬ 
cused, held admissible, particularly 
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part of the res gestae. 72 * 5 While it is sometimes 
intimated that such evidence is received under the 
general rule, discussed supra § 754, admitting acts 
and declarations of co-conspirators or codefendants 
during the existence of the common enterprise and in 
execution or furtherance of the common purpose, 
since such evidence is frequently received when the 
circumstances are such that the limitations of the 
rule mentioned would preclude its reception, it is 
apparent that the real reason for the admission of 


the evidence is that such acts or declarations con¬ 
stitute a part of the res gestae, 73 a view which is 
confirmed by the fact that such evidence is admitted 
in favor of the accused person on trial. 74 

Such evidence is admissible even where the in¬ 
dictment does not charge conspiracy. 76 So, while an 
act or declaration in furtherance of the common 
design may be considered a part of the res gestae and 
may, under the rule discussed supra § 774, be ad¬ 
missible, 76 * 5 acts or declarations while participating 


in view of the fact that the conver¬ 
sation invoked no denial from him 
at the time, and such part as he took 
in it tended to confirm rather than 
to deny. 

Tex.—Bland v. State, 244 S.W. 1023, 
92 Tex.Cr. 636. 

72.5 Mich.—People v. Clark, 20 N.W. 

2d 765, 312 Mich. 665. 

Miss.—Ballow v. State, 74 So.2d 854, 
221 Miss. 776. 

Tex.—Young v. State, 201 S.W.2d 46, 
150 Tex.Cr. 378—Cavazos v. State, 
186 S.W.2d 990, 148 Tex.Cr. 322. 
Wis.—O’Neil v. State, 296 N.W. 96, 
237 Wis. 391, 135 A.L.R. 719. 

Common object forms part of res 
gestae 

Common object of persons asso¬ 
ciated for illegal purposes forms part 
of the res gestae, and acts done with 
respect to such objects are admis¬ 
sible. 

U.S.—Garber v. TJ. S., 145 F.2d 966— 
Cossack v. TJ. S. f C.C.A.Cal., 82 F.2d 
214. 

Statement evidently heard and acted 
on by accused 

In homicide prosecution, evidence 
that accused’s companion who in¬ 
flicted fatal injuries on deceased, im¬ 
mediately before the assault on de¬ 
ceased said to deceased that he could 
not come down there and do as he 
had done, and that he told accused 
and others to “get” the deceased, was 
admissible as part of the “res gestae” 
where the statement was evidently 
heard and acted on by accused. 

Mo.—State v. Ring, 141 S.W.2d 57, 346 
Mo. 290. 

73. U.S.—Seeman v. U. S., C.C.A.Tex., 
90 F.2d 88 —Clark v. U. S., C.C.A. 
Ga., 61 F.2d 409—Harbour v. U. S., 
C.C.A.Tex., 54 F.2d 1—Tuckerman 
v. U. S M C.C.A.Tenn., 291 F. 958, 
certiorari denied 44 S.Ct. 137, 263 
U.S. 716, 68 L.Ed. 522—Berryman 
v. TJ. S„ C.C.A.Tenn„ 291 F. 958, 
certiorari denied 44 S.Ct. 137, 263 
U.S. 716, 68 L.Ed. 521—Wilkes v. 
U. S., C.C.A.Tenn., 291 F. 958, cer¬ 
tiorari denied 44 S.Ct. 137, 263 U.S. 
716, 68 L.Ed. 522—Fitter v. U. S., 
NTS'., 258 F. 567, 169 C.C.A. 507. 
Ala.—Griffin v. State, 158 So. 316, 229 
Ala. 482—Pynes v. State, 92 So. 
666 , 207 Ala. 413. 


Cline v. State, 148 So. 172, 25 Ala. 
App. 433—Lancaster v. State, 106 
So. 609, 21 Ala.App. 140, certiorari 
denied 106 So. 617, 214 Ala. 2, and 
106 So. 618, 214 Ala. 76—Caraway 
v. State, 101 So. 912, 20 Ala.App. 
362—Leverett v. State, 93 So. 347, 
18 Ala.App. 578—Durden v. State, 
93 So. 342, 18 Ala.App. 498, certio¬ 
rari denied Ex parte Durden, 93 So. 
9 22, 208 Ala. 697. 

Ga.—West v. State, 112 S.E. 150, 153 
Ga. 327. 

Ky.—Poore v. Commonwealth, 61 S. 
W.2d 320, 249 Ky. 665—Reynolds 
v. Commonwealth, 61 S.W.2d 288, 
249 Ky. 644—Fletcher v. Common¬ 
wealth, 39 S.W.2d 972, 239 Ky. 506 
—Corpus Juris quoted in Gilbert 
v. Commonwealth, 14 S.W.2d 194, 
197, 228 Ky. 19—Webster v. Com¬ 
monwealth, 3 S.W.2d 757, 223 Ky. 
374—Webster v. Commonwealth, 3 
S.W.2d 754, 223 Ky. 369—Alexander 
v. Commonwealth, 287 S.W. 933, 216 
Ky. 376—Mitchell v. Common¬ 
wealth, 243 S.W. 1028, 195 Ky. 819. 

La.—State v. Mackles, 108 So. 410, 
161 La. 187—State v. Fernandez, 
102 So. 186, 157 La. 149. 

Mo.—Corpus Juris Secundum cited in 
State v. Hill, 179 S.W.2d 712, 716, 
352 Mo. 895—State v. Peters, 123 
S.W.2d 34—State v. Broyles, 295 
S.W, 554, 317 Mo. 276—State v. 
Deviney, 278 S.W. 726—State v. 
Lorton, 274 S.W. 383—State v. 
Perry, 267 S.W. 828—State v. Reich, 
239 S.W. 835, 293 Mo. 415. 

N.Y.—People v. Davis, 56 N.Y. 95. 

Ohio.—Tone# v. State, 156 N.E. 159, 
23 Ohio App. 421. 

Okl.—Fairris v. State, Or., 287 P.2d 
708—Payne v. State, 136 P. 201, 10 
Okl.Cr. 314. 

Or.—State v. Haynes, 253 P. 7, 120 
Or. 573—State v. Gauthier, 231 P. 
141, 113 Or. 297—State v. Branson, 
161 P. 689, 82 Or. 377. 

Pa.—Commonwealth v, Goldstein, 6 
Pa.Dist. & Co. 418, 4 Wash.Co. 188. 

Tex.—Young v. State, 201 S.W.2d 46, 
150 Tex.Cr. 378—Bannister v. State, 
15 S.W.2d 629, 112 Tex.Cr. 158- 
Cox v. State, 5 S.W.2d 147, 109 Tex. 
Cr. 437—Jackson v. State, 280 S.W. 
202, 103 Tex.Cr. 318, certiorari de¬ 
nied 46 S.Ct. 474, 271 U.S. 661, 70 
L.Ed. 113 8—Davis v. State, 275 S.W. 
1029, 101 Tex.Cr. 352—Goforth v. 
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State, 273 S.W. 845, 100 Tex.Cr. 442 
—Nami v. State, 263 S.W. 595, 97 
Tex.Cr. 522—Sweet v. State, 263 S. 
W. 284, 98 Tex.Cr. 104—Long v. 
State, 262 S.W. 481, 97 Tex.Cr. 516— 
Calvin v. State, 261 S.W. 584, 97 
Tex.Cr. 257—Rains v. State, 252 
S.W. 558, 94 Tex.Cr. 576—McClure 
v. State, 251 S.W. 1099, 95 Tex.Cr. 
53—Burkhalter v. State, 247 S.W. 
539, 93 Tex.Cr. 504—Hays v. State, 
236 S.W. 463, 90 Tex.Cr. 192—Hen¬ 
derson v. State, 229 S.W. 535, 89 
Tex.Cr. 21—Shrum v. State, 222 S. 
W. 575, 87 Tex.Cr. 486. 

Utah.—Corpus Juris Secundum cited 
in State v. Erwin, 120 P. 2 d 285, 313, 
101 Utah 365. 

Va.—Hagood v. Commonwealth, 162 
S.E. 10, 601, 157 Va. 918. 

16 C.J. p 663 note 75, p 668 note 
34. 

74. Tex.—Meador v. State, 162 S.W. 
1155, 72 Tex.Cr. 527. 

16 C.J. p 668 note 35. 

75. U.S.—Garber v. U. S., C.C.A. 
Mich., 145 F.2d 966—Cossack v. 
U. S., C.C.A.Cal., 82 F.2d 214— 
Tuckerman v. U. S., C.C.A.Tenn., 
291 F. 958, certiorari denied 44 S. 
Ct. 137, 263 U.S. 716, 68 L.Ed. 522— 
Berryman v. U. S., C.C.A.Tenn., 291 
F. 958, certiorari denied 44 S.Ct. 
137, 263 U.S. 716, 68 L.Ed. 521— 
Wilkes v. U. S., C.C.A.Tenn., 291 F. 
958, certiorari denied 44 S.Ct. 137, 
263 U.S, 716, 68 L.Ed. 522. 

75.5 U.S.—Braatelien v. U. S., C.C.A. 
N.D., 147 F.2d 888 . 

Ala.—Cox v. State, 199 So. 806, 240 
Ala. 368. 

Ga.—West v. State, 68 S.E.2d 611, 85 
Ga.App. 220. 

Act or declaration with respect to 
common objeot 

Where two or more persons are as¬ 
sociated for the same illegal purpose, 
any act or declaration of one of the 
parties, with respect to the common 
object, and forming a part of the res 
gestae, may be given in evidence 
against the other. 

D.C.—Ladrey v. U. S., 155 F.2d 417, 
81 U.S.App.D.C. 127, certiorari de¬ 
nied 67 S.Ct. 68 , 329 U.S. 723, 91 L, 
Ed. 627. 

Conversation with deceased 

In prosecution of public officials 
and others for conspiracy to obstruct 
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in the common enterprise, even though not in fur¬ 
therance of the common design, may be admissible 
as part of the res gestae. 75 * 10 More specifically, a 
statement or declaration made by a participant while 
doing an act in the prosecution of the common 
enterprise, and explaining such act, may be ad¬ 
missible against all the parties as part of the res 
gestae even though the statement or declaration it¬ 
self is not in furtherance of the common enter¬ 
prise, 76 and, as discussed supra § 774, there are other 
cases which hold that even though the statement or 
declaration is not made while doing acts in further¬ 
ance of the common enterprise and accompanying 
and explaining such acts, if the statement or declara¬ 
tion is made concerning the subject of the common 
enterprise and during the time of its existence it is 
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admissible against all the parties. 

While it has been declared that the “res gestae” of 
a conspiracy is limited to the period during which the 
parties are engaged in the unlawful enterprise, 76 * 5 
it has also been recognized that acts or declarations 
before the formation of the conspiracy or criminal 
enterprise 76 * 10 or after its termination 76 * 15 may be 
so closely related to the commission of the offense 
as to form a part of the res gestae and to be ad¬ 
missible as such. In determining whether an act or 
declaration is so closely related to the commission of 
the offense as to form a part of the res gestae in 
this connection, the same criteria may be employed as 
are discussed supra § 662 (1), in determining the 
admissibility of evidence generally as part of the res 
gestae. 76 * 20 The court may admit as part of the 


justice, testimony* concerning a con¬ 
versation between witness and one of 
the defendants, who was dead at time 
of trial, and who allegedly paid money 
to the prosecuting attorney's office to 
prevent interference with various 
forms of vice, and who allegedly had 
received money from witness for 
sheriff's office so that witness could 
carry on gambling, was admissible as 
part of the “res gestae.” 

Mich.—people v. Wilcox, 6 N.W.2d 
518, 303 Mich. 287, certiorari denied 
Wilcox v. People of State of Michi¬ 
gan, 63 S.Ct. 853, 318 U.S. 783, 87 
L.Ed. 1150. 

75.10 Mo.—State v. Hill, 179 S.W.2d 
712, 352 Mo. 895. 

Tex.—Young v. State, 201 S.W.2d 46, 
150 Tex.Cr. 378. 

Buie held inapplicable 

Acts and declarations of co-con- 
spirators made on day following hom¬ 
icide, in absence of accused, were not 
part of res gestae and were not bind¬ 
ing on accused. 

Alsu—Enzor v. State, 135 So. 595, 24 
Ala.App. 346, certiorari denied 135 
So. 598, 223 Ala. 297. 

70. Colo.—White v. People, 245 P. 
349, 79 Colo. 261. 

Ill.—People v. Lloyd, 136 N.E. 505, 
304 Ill. 23. 

Mo.—Corpus Juris Secundum cited in 
—State v. Hill, 179 S.W.2d 712, 716, 
352 Mo. 895. 

N.Y.—People v. Stetz, 201 N.Y.S. 79, 
206 App.Div. 223, 40 N.Y.Cr. 505. 
Okl.—Roy v. State, 142 P.2d 139, 77 
Okl.Cr. 405. 

Utah.—State v. Erwin, 120 P.2d 285, 
101 Utah 365. 

16 C.J. p 666 note 13. 

70.5 Mich.—People v. Beller, 293 N. 
W. 720, 294 Mich. 464—People v. 
Chambers, 271 N.W. 556, 279 Mich. 
73 —People v. Lewis, 249 N.W. 451, 
264 Mich. 83. 


Statements after offense not part of 
re3 gestae 

(1) Codefendant’s statement, made 
after commission of offense, concern¬ 
ing what he and defendant did, was 
not admissible against defendant, 
since it was no part of the “res 
gestae” and was “hearsay” as to de¬ 
fendant. 

Tex.—Carroll v. State, 139 S.W.2d 821, 
139 Tex.Cr. 230. 

(2) In prosecution for conspiring 
with another to murder defendant’s 
wife, declarations of alleged cocon¬ 
spirator immediately after her arrest 
were improperly admitted as part of 
“res gestae” of conspiracy. 

Mich.—People v. Beller, 293 N.W. 720, 
294 Mich. 464. 

70.10 Ky.—Woods v. Commonwealth, 
147 S.W.2d 690, 285 Ky. 275. 

Whether occurring before or during 
the continuance of the conspiracy, 
matters within res gestae are admis¬ 
sible. 

Ala.—Lockett v. State, 117 So. 457, 218 
Ala. 40. 

Statements during previous difficulty 

In homicide prosecution, pursuant 
to a conspiracy by three brothers, 
statements and acts of one of broth¬ 
ers made during a previous difficulty 
with deceased out of which the con¬ 
spiracy grew, were competent as part 
of the “res gestae” against another 
brother who was not present, but who 
later entered into a conspiracy to 
avenge the wrong claimed to have 
been committed against the one 
brother In the first difficulty. 

Ky,—Woods v. Commonwealth, 147 S. 
W.2d 690, 285 Ky. 275. 

70.15 Ala.—Macon v. State, 4 So.2d 
439, 30 Ala.App. 276, certiorari de¬ 
nied 4 So.2d 442, 241 Ala. 676— 
Connelly v. State, 1 So.2d 606, 30 
Ala.App. 91, certiorari denied 1 So. 
2d 608, 241 Ala. 132. 

Ky,_Woods v. Commonwealth, 147 S. 

W.2d 690, 285 Ky. 275. 
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N.Y.—People v. Conforti, 72 N.Y.S.2d 
458. 

W.Va.—State v. Simon, 52 S.E.2d 725, 
132 W.Va. 322. 

70.20 Ohio.—State v. Reed, 84 N.E.2d 
620, 85 Ohio App. 36. 

Accused’s spontaneous expressions 
of approval of “job” on conspirators’ 
return to her home after commission 
of crime held admissible in evidence 
as part of res gestae. 

Ala.—Cline v. State, 148 So. 172, 25 
Ala.App. 433. 

Severance 

In murder prosecution, evidence of 
acts at time of homicide of other de¬ 
fendants who had been granted a 
severance and were awaiting separate 
trial held admissible against defend¬ 
ant as res gestae, notwithstanding 
there was no proof of any conspiracy. 
Miss.—Carr v. State, 166 So. 363, 175 
Miss. 102. 

Telegram 

Telegram sent by accused’s co-con- 
spirator to another victim, the day 
after he lost his money, is not inad¬ 
missible, as being act done after the 
fraudulent scheme was at an end. the 
general fraudulent scheme, fake hors* 
race betting in sham turf exchanges, 
not being shown to have then been 
abandoned, and the telegram being 
part of the res gestae. 

U.S.—Shea v. U. S., Ohio, 251 F. 440. 
163 C.C.A. 458, writ of certiorari 
denied 39 S.Ct. 132, 248 U.S. 581, 63 
L.Ed. 431. 

Pact that testimony Is in response 
to a question does not affect the rule. 
N.M.—Corpus Juris cited in State v. 
Fernandez, 19 P.2d 1048, 1050, 37 
N.M. 151. 

Evidence inadmissible under rule 

(1) Generally. 

Ark.—Davis v. State, 216 S.W. 292, 
141 Ark. 170. 

Ga.— Whitaker v. State, 127 S.E. 106, 
159 Ga. 787. 
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res gestae an admission of guilt, 76 - 25 evidence of the 
independent flight of a conspirator, 76 * 30 acts to pre¬ 
vent apprehension, 76 - 35 injuries to others, 76 - 40 or 
possession of weapons. 76 - 45 A remote relation to the 
offense charged may be sufficient. 76 - 50 However, 
a statement having no causal, logical, or psycho¬ 
logical relation to the offense charged and not so 
connected with the primary fact in issue as to form 
part of the same transaction or occurrence is not 
admissible as part of the res gestae. 76 - 55 

Declarations of one co-conspirator in favor of a 
fellow conspirator are admissible when a part of the 
res gestae. 77 However, it is essential that such acts 
or declarations be a part of the transaction in ques¬ 
tion. 78 

§ 778. Evidence Adduced to Establish Cor¬ 
pus Delicti 

Regardless of the usual limitations governing the 
admissibility of acts or declarations of co-conspirators 


or codefendants against the accused, such acts or dec¬ 
larations are admissible to establish the corpus delicti; 
but a confession of a co-conspirator or codefendant is 
not admissible for such purpose. 

Library References 

Criminal Law <§=>422(1). 

Acts or declarations of co-conspirators or code¬ 
fendants may be admissible to establish the corpus 
delicti, that is, the fact of the commission of a 
crime as distinct from the guilt of accused on trial, 
although they would not be admissible on the issue 
of his guilt by reason of some of the limitations 
which have been stated. 79 However, a confession 
of a co-conspirator or codefendant is inadmissible 
against accused to establish the corpus delicti. 80 

§ 779. Evidence Tending to Show Motive 

When a conspiracy or the Joint commission of a 
crime Is sufficiently established, evidence tending to show 
motive Is admissible against the accused. 

Library References 

Criminal Law <§=>422(4). 


(2) In burglary prosecution, state¬ 
ments made by codefendant at solici¬ 
tation of police officers, out of pres¬ 
ence of defendant and after an appre¬ 
ciable amount of time after alleged 
burglary had elapsed, were not com¬ 
petent as part of the res gestae. 

Ind.—Cowherd v. State, 146 N.E.2d 

257, 237 Ind. 370. 

(3) A statement of a co-conspira- 
tor that he was bound for a certain 
place is not admissible against ac¬ 
cused as within the rule that concur¬ 
rent declarations of one setting out on 
a Journey, explanatory of his motive 
or intent, is admissible as part of the 
res gestae. 

Ala.—Hill v. State, 97 So. 639, 210 Ala. 

221 . 

Moulton v. State, 98 So. 709, 19 
Ala.App. 446, certiorari denied Ex 
parte Moulton, 98 So. 715, 210 Ala. 
656. 

76.25 Ky.—Gilbert v. Commonwealth, 
14 S.W.2d 194, 228 Ky. 19. 
Statement by one oonspirator in 
presence of all at accused’s home 
immediately after their return there¬ 
to that all were equally guilty of 
crime committed held admissible as 
part of res gestae in murder trial. 
Ala.—Cline v. State, 148 So. 172, 25 
Ala.App. 433. 

76.30 Kan.—State v. Martin, 265 P.2d 
297, 175 Kan. 373. 

Okl.—Fairris v. State, Cr., 287 P.2d 
708. 

Tex.—Myers v. State, 258 S.W. 821, 96 
Tex.Cr. 546. 

After termination of conspiracy 
Testimony concerning independent 
flight of conspirator forming part 
of res gestae of offense charged is 
admissible against co-conspirator, 


even though act is committed after 
termination of conspiracy. 

Okl.—Fairris v. State, Cr., 287 P,2d 
708, 

76.35 Where two are acting together 
in the commission of an offense, the 
act of one to prevent the apprehen¬ 
sion of the other or both is admis¬ 
sible as a circumstance showing 
guilt, a part of the res gestae. 

Cal.—People v. Bonner, 43 P.2d 343, 
5 C.A. 623. 

Tex.—Lemley v. State, 117 S.W.2d 
435, 135 Tex.Cr. 148. 

Warning co-oonspirators 

Evidence that, while house was be¬ 
ing searched for liquor, accused’s fa¬ 
ther waved to men who had driven 
up in a car and who thereupon drove 
away, held admissible as act of co¬ 
conspirator. 

Tex.—Bannister v. State, 15 S.W.2d 
629, 112 Tex.Cr. 158. 

76.40 Evidence with respect to death 
and injuries of other officers accom¬ 
panying deceased deputy sheriff was 
admissible as res gestae in murder 
prosecution. 

Ky.—Reynolds v. Commonwealth, 61 
S.W.2d 288, 249 Ky. 644. 

Witnesses 

In prosecution for shooting at an¬ 
other, evidence that after accused 
shot at the prosecutor his companion 
assaulted two witnesses to the shoot¬ 
ing was admissible to show that ac¬ 
cused and his companion were on the 
same mission and acted in concert, 
where the two acts were so nearly 
simultaneous in point of time as to 
form a part of the res gestae of the 
occurrence. 

Ga.—Dawson v. State, 111 S.E.2d 633, 
100 Ga.App. 415. 
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76.45 Tex.—Flores v. State, 231 S.W. 
786, 89 Tex.Cr. 506—Shrum v. State, 
222 SW. 575, 87 Tex.Cr. 486. 

Weapon dropped and picked up 
Where accused, who with other 
strikers had gone on an alleged pick¬ 
eting expedition, etc., shot deceased, 
a guard, the fact that accused’s com¬ 
panion had dropped the weapon, and 
picked it up Just as police arrived, 
did not render inadmissible testimony 
that the companion had the weapon 
in his hand, it being the state’s ver¬ 
sion that accused and companions 
went to the scene of the difficulty and 
began attacking persons at work. 

Tex.—Shrum v. State, supra. 

76.50 Ala.—Cline v. State, 148 So. 
172, 25 Ala.App. 433. 

76.55 Ohio.—State v. Reed, 84 N.E. 
2d 620, 85 Ohio App. 36. 

77. Tex.—Wright v. State, 10 Tex. 
App. 476. 

78. N.J.—State v. Then, 190 A. 495, 
118 N.J.Law 31, affirmed 196 A. 
740, 119 N.J.Law 429, and State 
v. Sangor, 197 A. 5, 119 N.J.Law 
429. 

Evidence held inadmissible under rule 

N.J.—State v. Then, supra. 

79. Ala.—Walker v. State, 81 So. 179, 
17 Ala.App. 3. 

Tex.—Cade v. State, 296 SW. 520, 107 
Tex.Cr. 276. 

16 C.J. p 668 note 36. 

80. Ala.—Williamson v. State, 186 
So. 785, 28 Ala.App. 455—Willis v. 
State, 73 So. 766, 15 Ala.App. 454. 

Mo.—State v. Condit, 270 S.W. 286, 
307 Mo. 393. 
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When a conspiracy to commit a crime or the joint 
commission of a crime, is admitted or sufficiently 
established, evidence tending to show a motive is 
admissible against accused. 81 The rule admitting 
evidence of the acts and declarations of co-conspira¬ 
tors in furtherance of the conspiracy against all of 
the co-conspirators, as discussed supra § 774, applies 
equally to motive as to other issues. 81 * 5 

§ 780. Prosecution for Crime Incidental to 
Conspiracy 

Acts or declarations of co-conspirators done or ut¬ 
tered during the pendency of the conspiracy and in fur¬ 
therance thereof are admissible in a prosecution of one 
for a crime Incidentally committed as a result of the 
conspiracy. 

Library References ( 

Criminal Law <§=>423(1-3). 

It is not necessary that the crime for which ac¬ 
cused is on trial should be the crime which was the 
object of the conspiracy; where several persons 
conspire to commit a wrongful act, the execution of 
which makes probable a crime not specifically de¬ 
signed, but incidental to the object of the conspira¬ 
cy, all acts or declarations of conspirators made 
during the pendency of the conspiracy and in 
furtherance thereof are admissible in a prosecu¬ 
tion of one of the conspirators for the crime in¬ 
cidentally committed. 82 It has been held, however, 
that in a prosecution for murder committed in carry¬ 


ing out a conspiracy unlawfully to prevent a street¬ 
car line from being operated by nonunion men, evi¬ 
dence of the acts and statements of other conspira¬ 
tors was not admissible against accused if he did 
not contemplate any act of violence which might 
naturally and reasonably end in death. 88 

§ 781. Prosecution for Aiding and Abetting 

Generally speaking, any evidence admissible on the 
trial of a principal is admissible on the trial of a person 
as aiding and abetting such principal in the commission 
of a crime. 

Library References 

Criminal Law <©=>422(1, 6, 8), 424(1-3, 5). 

In a prosecution for aiding and abetting another 
in the commission of a crime, generally speaking, 
the prosecution may introduce against the abettor 
any evidence which would be admissible on the trial 
of the principal, 84 including his confessions and ad¬ 
missions, 85 although made when the aider or abettor 
was not present, 86 and the limitations on the ad¬ 
mission of the evidence of the acts and declarations 
of conspirators do not apply. 87 However, such evi¬ 
dence is admissible only for the purpose of showing 
the guilt of the principal and is not admissible for the 
purpose of showing the guilt of accused. 87 - 5 In 
other words, this rule relates only to evidence tend¬ 
ing to establish the guilt of the principal and not 
to evidence tending to connect accused on trial with 
the crime. 88 Moreover, it has been held to be inap- 


81. Ga.—Catlin v. State, 99 S.E. 619, 
149 Ga. 184. 

Mo.—State v. Richetti, 119 S.W.2d 
330, 342 Mo. 1016. 

Va.—Hagood v. Commonwealth, 162 
S.E. 10, 601, 167 Va. 918—Jarrell v. 
Commonwealth, 110 S.E. 430, 132 
Va. 661. 

16 C.J. p 668 note 37. 

Where It Is shown that accused 
and his accomplice confessed In pres¬ 
ence of each other that they com¬ 
mitted the crime together, evidence 
tending to show a motive on part of 
either to commit the crime is ad¬ 
missible against both. 

Ala.—Clark v. State, 197 So. 23, 240 
Ala. 65. 

81.5 U.S.—Pinkerton v. XT. S., Ala., 
66 S.Ct. 1180, 328 U.S. 640, 90 L.Ed. 
1489, rehearing denied 67 S.Ct. 26, 
329 U.S. 818, 91 L.Ed. 697. 

Wellman v. U. S., C.A.Mich., 227 
F.2d 757, vacated on other grounds 
77 S.Ct. 1403, 354 U.S. 931, 1 L.Ed. 
2d 1535—U. S. v. Flynn, C.A.NT.T., 
216 F.2d 354, certiorari denied 75 
S.Ct. 295, withheld 75 S.Ct. 285, re¬ 
hearing denied 75 S.Ct. 436, 348 U.S. 
956, 99 L.Ed. 747. 

Ga.—Campbell v. State, 44 S.E.2d 903, 
202 Ga. 705. 
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Okl.—Morris v. State, 96 P.2d 88, 68 
Okl.Cr. 147. 

82. Mo.—State v. McGee, 106 S.W.2d 
478, 341 Mo. 148. 

Ohio.—State v. Nevius, 71 N.E.2d 258, 
147 Ohio St. 263, certiorari denied 
67 S.Ct. 1521, 331 U.S. 839, 91 L.Ed. 
1851. 

State v. Young, App., 70 N.E.2d 
458—Ralls v. State, 182 N.E. 691, 43 
Ohio App. 129. | 

16 C.J. p 669 note 39. 

83. Tex.—Bowen v. State, 82 S.W. 
520, 47 Tex.Cr. 137. 

84. Kan.—State v. Bundy, 75 P.2d 
236, 147 Kan. 4. 

Mich.—People v. Smith, 260 NT.W. 911, 
271 Mich. 553. 

16 C.J. p 669 note 41. 

Proof of guilt of principal in first 
degree in order to convict principal 
in second degree see supra § 102. 

85. Colo.—McKenna v. People, 235 P. 
2d 351, 124 Colo. 112—Mulligan v. 
People, 189 P. 5, 68 Colo. 17. 

Pa.—Commonwealth v. Antonini, 69 
A.2d 436, 165 Pa.Super. 501. 

Wash.—State v. Lyda, 225 P. 55, 129 
Wash. 298. 

16 C.J. p 669 note 42. 

86 . Colo.—McKenna v. People, 235 P. 
2d 351, 124 Colo. 112. 
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Tex.—Wilkerson v. State, Cr., 57 S.W. 
956. 

87. Wash.—State v. Lyda, 225 P. 55. 
129 Wash. 298—State v. Mann, 81 
P. 561, 39 Wash. 144. 

87.5 Colo.—Mulligan v. People, 189 
P. 5, 68 Colo. 17. 

Tex.—Ex parte Suger, 192 S.W.2d 159, 
149 Tex.Cr. 133—Millner v. State, 
169 S.W. 899, 75 Tex.Cr. 22—Millner 
v. State, 162 S.W. 348, 72 Tex.Cr. 
45. 

Confession implicating defendant; 
separation 

Where an accused is charged with 
aiding and abetting a crime com¬ 
mitted by principal, confession or 
declaration of principal, regardless 
of whether principal is living, is evi¬ 
dence against accused only to show 
commission of crime by principal and 
if declaration of confession of prin¬ 
cipal implicates accused, it must be 
separated from declaration, and if im¬ 
possible of separation, it may all go 
in, but for limited purpose of proving 
principal committed the crime. 

Pa.—Commonwealth v. Antonini, 69 
A.2d 436, 165 Pa.Super. 501. 

88 . Tex.—Sarli v. State, 189 S.W. 
149, 80 Tex.Cr. 161. 
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plicable where accused charged with aiding and 
abetting the commission of the crime is not a mere 
accessory but is a principal, 88 - 5 or, more spe¬ 
cifically, a principal in the second degree whose 
guilt is not dependent on the guilt of the prin¬ 
cipal in the first degree. 88 - 10 Accordingly, al¬ 
though there is authority apparently to the con¬ 
trary, 88 - 15 it has been held that a confession or ad¬ 
mission by one who was at common law a principal 
in the first degree is not admissible against one 
Who was present aiding and abetting the commission 
of the crime, that is, one who was a principal in the 
second degree. 88 - 20 

§ 782. Admissibility as against Actor or De¬ 
clarant 

On a Joint trial of two or more accused persons, the 


acts and declarations of one tending to establish his 
guilt are admissible against him, even though they may 
be inadmissible against the others. This is likewise true 
of confessions and admissions of one co-conspirator or 
codefendant. 

Library References 

Criminal Law <§=»422(9). 

As a general rule, where two or more co-conspira¬ 
tors or codefendants are tried together, the acts 
and declarations of one which have a legitimate 
tendency to establish his guilt are admissible against 
him, even though, by reason of some of the limita¬ 
tions which have been stated, they are not admissible 
against his co-conspirator or codefendant. 89 Thus, 
acts or declarations not done or made in furtherance 
of the conspiracy may nevertheless be admitted in 


88.5 Ark.—McCabe v. State, 233 S.W. 

' 771, 149 Ark. 585. 

88.10 Iowa.—State v. Wilson, 17 N. 

W.2d 138, 235 Iowa 538. 

Wash.—State v. Beebe, 120 Wash. 122, 
66 Wash. 463. 

88.15 Confession held admissible 

In prosecution where accused was 
alleged to be a principal in second 
degree, confessions of principal in 
first degree were admissible to prove 
guilt of principal in first degree, 
which guilt was an element in case 
against accused, and fact that ac¬ 
cused admitted in open court the guilt 
of alleged principal in first degree 
did not require exclusion of his con¬ 
fessions 

Ga.—Watkins v. State, 33 S.E.2d 325, 
199 Ga. 81. 

88.20 Iowa.—State v. Wilson, 17 N. 
W.2d 138, 235 Iowa 538. 

89. U.S.—Dell! Paoli v. U. S., N.Y., 
77 S.Ct. 294, 352 U.S. 232, 1 Lr.Ed.2d 
278—Lutwak v. U. S., Ill., 73 S.Ct. 
481, 344 U.S. 604, 97 L.Ed. 593, re¬ 
hearing denied 73 S.Ct. 726, 345 
U.S. 919, 97 L.Ed. 1352. 

U. S. v. Morello, C.A.N.Y., 250 F. 
2d 031—Abbate v. U. S., C.A.Mass., 
247 F.2d 410, affirmed 79 S.Ct, 666 , 
369 U.S. 187, 3 L.Ed.2d 729—Alex¬ 
ander v. U. S., C.A.Mo., 241 F. 2 d 
351, certiorari denied 77 S.Ct. 1406, 
354 U.S. 940, 1 L.Ed.2d 1539, re¬ 
hearing denied 78 S.Ct. 78, 355 U.S. 
852, 2 L.Ed.2d 61—U. S. v. Mesa- 
rosh, C.A.Pa., 223 F.2d 449, reversed 
on other grounds 77 S.Ct. 1, 352 U.S. 
1 , 1 L.Ed.2d 1, certiorari granted 
76 S.Ct. 218, 350 U.S. 922, 100 L.Ed. 
807—Papadakis v. U. S., C.A.Cal., 
208 F.2d 945—Bartlett v. U. S„ 
C.C.A.N.M., 166 F.2d 920—Quirk v. 
U. S„ C.C.A.Iowa, 161 F.2d 138— 
Bowen v. U. S., C.C.A.Mo., 153 F.2d 
747, certiorari denied 66 S.Ct. 980, 

■ 328 U.S. 835, 90 L.Ed. 1611—U. S. v. 
Alfano, C.O.AjPa., 152 F. 2d 395”— 


U. S. v. Dilliard, C.C.A.N.Y., 101 F. 
2d 829, certiorari denied Dilliard 
v. U. S. f 59 S.Ct. 484, 306 U.S. 635, 
Koven v. U. S., 59 S.Ct. 484, 306 
U.S. 635, and Donegan v. U. S. t 59 
S.Ct. 484, 306 U.S. 635—Troutman 
v. U. S., C.C.A.Colo., 100 F.2d 628— 
Luteran v. U. S., C.C.A.Mo., 93 F.2d 
395, certiorari denied Luteran v. U. 

S., 58 S.Ct. 642, 303 U.S. 644, 82 L. 
Ed. 1103, rehearing denied 58 S.Ct. 
756, 303 U.S. 668 , 82 L.Ed. 1124, 
certiorari denied Adams v. U. S., 
58 S.Ct. 643, 303 U.S. 644, 82 L.Ed. 
1104, rehearing denied 58 S.Ct. 756, 
303 U.S. 668 , 82 L.Ed. 1124, certio¬ 
rari denied Wells v. U. S., 58 S. 
Ct. 643, two cases, 303 U.S. 644, 82 
L.Ed. 1104, rehearing denied 58 
S.Ct. 756, two cases, 303 U.S. 668 , 
82 L.Ed. 1124, certiorari denied 
Roach v. U. S., 58 S.Ct. 643, SOS U. 
S. 644, 82 L.Ed. 1104, rehearing de¬ 
nied 58 S.Ct. 756, 303 U.S. 668 , 82 
L.Ed. 1124—U. S. v. NTewhoff, C.C. 
A.N\Y. f 83 F.2d 942, certiorari de¬ 
nied NewhofC v. U. S., 57 S.Ct. 27, 
299 U.S. 565, 81 L.Ed. 416—Galatas 
v. U. S., C.C.A.Mo., 80 F.2d 15, certi¬ 
orari denied 56 S.Ct. 574, 297 U.S. 
711, 80 L.Ed. 998, Farmer v. U. 

S., 56 S.Ct. 674, 297 U.S. 711, 80 
L.Ed. 998, and Mulloy v. U. S., 
56 S.Ct. 575, 297 U.S. 711, 80 L.Ed. 
998—Cendagarda v. U. S., C.C.A. 
Utah, 64 F.2d 182—Gebardi v. U. 

S., C.C.A.Ill., 57 F.2d 617, reversed 
on other grounds 53 S.Ct. 35, 287 U. 
S. 112, 77 L.Ed. 206, 84 A.L.R. 370— 
Collenger v. U. S., C.C.A.Ind., 50 F. 
2d 345, certiorari denied 52 S.Ct. 
33, 284 U.S. 654, 76 L.Ed. 554- 
Green v. U. S., C.C.A.Okl., 28 F.2d 
965—Davis v. U. S., C.C.A.Fla., 12 
F.2d 253, certiorari denied 46 S.Ct. 
639, 271 U.S. 688 , 70 L.Ed. 1153- 
Land v. U. S., C.C.A.Fla., 12 F.2d 
253, certiorari denied 46 S.Ct. 639, 
271 U.S. 688 , 70 L.Ed. 1153—Keith 
v. U. S., C.C.A.Ky., 11 F.2d 933- 
Ford v. U. S., C.C.A.Cal., 10 F.2d 
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339, affirmed 47 S.Ct. 531, 273 U.S. 
593, 71 L.Ed. 793—Brooks v. U. S., 
C.C.A.Cal., 8 F.2d 593—Sullivan v. 
U. S., C.C.A.Okl., 7 F.2d 355, certio¬ 
rari denied 46 S.Ct. 348, 270 U.S. 
648, 70 L.Ed. 779—Kasuba v. U. S., 
C.C.A.Wis., 3 F.2d 270—Pappas v. 
U. S., C.C.A.Wash., 292 F. 982- 
Hays v. U. S., Okl., 231 F. 106, 145 
C.C.A.294, affirmed 37 S.Ct. 192, 242 
U.S. 470, 61 L.Ed. 442, L.R.A.1917F, 
502, Ann.Cas.l917B, 1168. 

U. S. v. Alfano, D.C.Pa., 59 F. 
Supp. 270, affirmed, C.C.A., 152 F.2d 
395—U. S. v. Haupt, D.C.I11., 47 F. 
Supp. 836, reversed on other 
grounds, C.C.A., 136 F.2d 661. 

Ala.—Hardy v. State, 129 So. 308, 23 
Ala.App. 552. 

Ark.—Stroud v. State, 268 S.W. 850, 
167 Ark. 602. 

Cal.—People v. Leary, 172 P.2d 34, 28 
C.2d 727. 

People v. Kaye, 111 P.2d 679, 43 
C.A.2d 802. 

Colo.—Thompson v. People, 336 P.2d 
93, 139 Colo. 15, certiorari denied 
Thompson v. Colorado, 80 S.Ct. 606, 
361 U.S. 972, 4 L.Ed.2d 552—Miller 
v. People, 55 P.2d 320, 98 Colo. 249 
—White v. People, 245 P. 349, 79 
Colo. 261. 

Del.—State v. Frantz, 121 A. 652, 2 
W.W.Harr. 225. 

Fla.—Corpus Juris Secundum cited in 

Hanson v. State, 56 So.2d 129, 132— 
McDowell v. State, 36 So.2d 180, 160 
Fla. 588. 

Ga.—Brandon v. State, 151 S.E. 493, 
169 Ga. 808—Wall v. State, 112 S.E. 
142, 153 Ga. 309. 

Ill.—People v. Livermore, 60 N.E.2d 
413, 390 Ill. 85—People v. Harrison, 
51 N.E.2d 172, 384 Ill. 201—People 
v. Damico, 141 N.E. 374, 309 Ill. 
577. 

Ind.—Marjason v. State, 75 N.E.2d 
904, 225 Ind. 652—Mitchell v. State, 
138 N.E. 507, 193 Ind. 1—Flannigan 
v. State, 134 N.E. 885, 192 Ind. 
19. 
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evidence to prove the declarant’s participation there- and intent in doing acts during the existence of the 
in, 89 * 5 as by explaining his state of mind or purpose conspiracy, 89 * 10 and narrative statements of past 


Iowa.—State v. Moore, 251 N.W. 737, 
217 Iowa 872. 

Ky.—Jones v. Commonwealth, 67 S. 

W.2d 480, 252 Ky. 341. 

Mass.—Commonwealth v, Curry, 166 
N.E.2d 714—Commonwealth v. G-ea- 
gan, 159 N.E. 2d 870, certiorari de¬ 
nied Geagan v. Massachusetts, 80 
S.Ct. 200, 361 U.S. 895, 4 L.Ed.2d 
152—Commonwealth v. Beaulieu, 
133 N.E.2d 226, 333 Mass. 640, cer¬ 
tiorari denied Weaver v. Common¬ 
wealth of Massachusetts, 76 S.Ct. 
859, 351 U.S. 957, 100 L.Ed. 1480, 
certiorari denied Boisvert v. Com¬ 
monwealth of Massachusetts, 77 S. 
Ct. 70, 352 U.S. 857, 1 L.Ed.2d 61- 
Commonwealth v. Rudnick, 60 N.E. 

2d 353, 318 Mass. 45—Common¬ 
wealth v. Giacomazza, 42 N.E.2d 
506, 311 Mass. 456—Commonwealth 
v. Gallo, 175 N.E. 718, 275 Mass. 
320, 79 A.L.R. 1380—Common¬ 

wealth v. McDermott, 152 N.E. 704, 
255 Mass. 575. 

Mich.—People v. Austin, 192 N.W. 
590, 221 Mich. 635. 

Miss.—Millette v. State, 148 So. 788, 
167 Miss. 172. 

Mo.—State v. Compton, App., 297 S. 
W. 413. 

Mont.—State v. Hughes, 246 P. 959, 76 
Mont. 421. 

N.J.—State v. Newman, 113 A. 225, 
95 N.J.Law 280. 

N.C.—State v. Horner, 103 S.E.2d 694, 
248 N.C. 342—State v. Wells, 13 S.E. 
2d 613, 219 N.C. 354—State v. In¬ 
gram, 168 S.E. 837, 204 N.C. 557- 
State v. Kirkland, 94 S.E. 725, 175 
N.C. 770. 

Ohio.—Corpus Juris quoted in State 
v. Fox, 12 N.E.2d 413, 416, 133 Ohio 
St. 154. 

Okl.—Phillips v. State, Cr. f 330 P.2d 
209—Cotton v. State, 177 P.2d 155, 
83 Okl.Cr. 349—Sealy v. State, 87 
P.2d 166, 65 Okl.Cr. 356—Wheat v. 
State, 244 P. 821, 34 Okl.Cr. 82. 

Pa.—Commonwealth v. Barnes, 162 | 
A. 670, 107 Pa. Super. 46—Com¬ 

monwealth v. Altland, 79 Pa.Super. 
43. 

S.C.—State v. Blackwell, 67 S.E.2d 
684, 220 S.C. 342—State v. Kenne¬ 
dy, 95 S.E. 350, 109 S.C. 141. 

Tex.—Williams v. State, 199 S.W. 

296, 82 Tex.Cr. 215. 

■Wash.—State v. Crossman, 63 P.2d 
934, 189 Wash. 124. 

W.Va.—State v. Cutlip, 46 S.E.2d 454, 
131 W.Va. 141. 

16 C.J. p 669 notes 46, 47. 

Unless within, special exclusionary 
rule 

A party’s statements are always 
competent evidence against him un¬ 
less they fall within some special 
exclusionary rule. 

U.s.—Phelps v. U. S., C.C.A.Minn., 
160 F.2d 858, rehearing denied Pe¬ 


ters v. U. S., 161 F.2d 940, certio¬ 
rari denied 68 S.Ct. 1525, 334 U.S. 
860, 92 L.Ed. 1780. 

Statement admissible in whole 
In murder prosecution of three de¬ 
fendants, wherein statement of one 
of the defendants was admissible be¬ 
cause it contained inculpatory facts 
tending to establish guilt of its au¬ 
thor, it was admissible as a whole, 
and part thereof was not rendered in¬ 
admissible because it was allegedly 
an attack on the character of one of 
the other defendants. 

La.—State v. Faciane, 99 So.2d 333, 
233 La. 1028. 

Activities before effective date of act 
In prosecution for conspiracy to 
violate Smith Act by advocating and 
teaching and helping to organize as 
Communist Party persons teaching 
and advocating violent overthrow of 
government, evidence of any defend¬ 
ant’s activities in Communist Party 
before effective date of such act may 
be considered by jury as to such de¬ 
fendant only in determining whether 
he was member of such Party and 
knew of its nature, character, aims, 
and objectives and what it advocated 
and taught during period covered by 
indictment after such date. 

U.S.—U. S. v. Schneiderman, D.C.Cal., 
106 F.Supp. 892. 

Acts done by a conspirator after 
termination of conspiracy are prop¬ 
erly admissible as having probative 
value as bearing on intent and pur¬ 
pose of conspirator in doing acts dur¬ 
ing existence of conspiracy. 

U.S.—Connelly v. U. S„ C.A.Mo., 249 
F.2d 576, certiorari denied Caudle 
v. U. S., 78 S.Ct. 700, 356 U.S. 921. 

2 L.Ed.2d 716, rehearing denied 78 
S.Ct. 991, two cases, 356 U.S. 964, 

2 L.Ed.2d 1072. 

Plight 

(1) Flight of conspirators to es¬ 
cape arrest is evidential against 
themselves. 

N.J.—State v. Simon, 174 A. 867, 113 
N.J.Law 521, affirmed 178 A. 728, 
115 N.J.Law 207. 

(2) So, evidence of codefendant’s 
flight was admissible against him 
notwithstanding fact his flight took 
place after conspiracy between de¬ 
fendants had been ended by other de¬ 
fendant's arrest. 

U.S.—U. S. v. Allocco, C.A.N.Y., 234 
F.2d 955, certiorari denied Allocco 
V. U. S., 77 S.Ct. 231, 352 U.S. 931, 
1 L.Ed.2d 165, rehearing denied 77 
S.Ct. 388, 352 U.S. 990, 1 L.Ed.2d 
369. 

Statements in grand Jury testimo¬ 
ny of one conspirator were admissi¬ 
ble as against such conspirator. 

U.S.—U. S. v. Bando, C.A.N.Y., 244 F. 
2d 833, certiorari denied, Bando v, 
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U. So 78 S.Ct. 67, 355 U.S. 844, 2 L. 
Ed.2d 53. 

Incriminating articles 

In prosecution for criminal syndi¬ 
calism, trial court properly received 
in evidence a red flag found by offi¬ 
cer in cabin occupied by one defend¬ 
ant, together with his suitcase and 
personal effects, where flag was 
specifically restricted to case against 
that defendant, and defendants were 
not precluded from offering evidence 
of its meaning. 

Cal.—People v. Chambers, 72 P.2d 
746, 22 C.A.2d 687. 

tetter written by one accused to 
another held admissible solely 
against writer of letter to show that 
writer committed crime. 

Ky.—Arvin v. Commonwealth, 40 S. 

W.2d 332, 239 Ky. 767. 

Telegrams 

Telegrams between alien property 
custodian defendant and his secre¬ 
tary relating to claim alleged to 
have been improperly allowed in car¬ 
rying out conspiracy to defraud 
United States held admissible 
against defendant. 

U.S.—Miller v. U. S., C.CA.N.Y., 24 
F.2d 353, certiorari denied 48 S.Ct. 
421, 276 U.S. 638, 72 L.Ed. 745. 
Evidence with respect to telephone 
conversation relating to sale of stock 
with one accused charged with con¬ 
spiracy and use of mails to defraud 
in sale of stock was admissible as to 
such accused. 

U.S.—Harris v. U. S., C.C.AWash., 48 
F.2d 771. 

Suppression of evidence 

In prosecution for holding named 
persons in peonage, and for arrest¬ 
ing and returning such persons to 
condition of peonage, evidence of ef¬ 
forts to suppress testimony held 
properly admitted, although it relat¬ 
ed to only one accused. 

U.S.—Davis v. U. S. f C.C.A.Fla„ 12 F. 
2d 253, certiorari denied 46 S.Ct. 
639, 271 U.S. 6SS, 70 L.Ed. 1153— 
Land v. U. S., C.C.A.Fla., 12 F.2d 
253, certiorari denied 46 S.Ct. 639, 
271 U.S. 688, 70 L.Ed. 1153. 

89.5 U.S.—Dell! Paoli v. U. S., N.Y., 
77 S.Ct. 294, 352 U.S. 232, 1 L.Ed.2d 
278—Lutwak v. U. S., Ill., 73 S.Ct. 
481, 344 U.S. 604, 97 L.Ed. 593, re¬ 
hearing denied 73 S.Ct. 726, 345 U. 
S. 919, 97 L.Ed. 1352. 

89.10 U.S.—Glasser v. U. S., Ill., 63 
S.Ct. 457, 315 U.S. 60, 86 L.Ed. 680, 
rehearing denied 62 S.Ct. 629, 315 
U.S. 827, 86 L.Ed. 1222, rehearing 
denied 62 S.Ct. 637, 315 U.S. 827, 
86 L.Ed. 1222—Connelly v. U. S., C. 
A.Mo., 249 F.2d 576, certiorari de¬ 
nied Caudle v. U. S., 78 S.Ct. 700, 
356 U.S. 921, 2 L.Ed.2d 716, rehear- 
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events, made after the termination of a conspiracy, or codefendant are likewise admissible against him- 
may be admissible against the declarant. 90 self, regardless of their admissibility against the oth- 

Confessions and admissions of one co-conspirator er co-conspirators or codefendants, 91 when properly 


ing denied 78 S.Ct. 991, two cases, 
356 U.S. 964, 2 L.Ed.2d 1072. 

90. U.S.—Galatas v. U. S., C.C.A. 
Mo., 80 F.2d 15, certiorari denied 
56 S.Ct. 574, 297 U.S. 711, Farmer 
v. U. S., 56 S.Ct. 574, 297 U.S. 711, 
80 L.Ed. 998, and Mulloy v. U. S., 
56 S.Ct. 575, 297 U.S. 711, 80 L.Ed. 
998—Pomerantz v. U. S., C.C.A.Pa., 
51 F.2d 911. 

S.D.—Corpus Juris cited lu State v. 
Violet, 234 N.W. 623, 624, 57 S.D. 
648. 

16 C.J. p 657 note 8. 

91. U.S.—Dell! Paoli v. U. S., N.T., 
77 S.Ct. 294, 352 U.S. 232, 1 L.Ed.2d 
278—Lutwak v. U. S., Ill., 73 S.Ct. 
481, 344 U.S. 604, 97 L.Ed. 593, re¬ 
hearing denied 73 S.Ct. 726, 345 U.S. 
919, 97 L.Ed. 1352. 

Papadakis v. U. S., C.A.Cal., 208 
F.2d 945—Quirk v. U. S., C.C.A. 
Iowa, 161 F.2d 138—U. S. v. Alfano, 
C.C.A.Pa., 152 F.2d 395—Luteran v. 
U. S., C.C.A.Mo., 93 F.2d 395, cer¬ 
tiorari denied Luteran v. U. S., 
58 S.Ct. 642, 303 U.S. 644, 82 L. 

Ed. 1103, rehearing denied 58 S.Ct. 
756, 303 U.S. 668, 82 L.Ed. 1124, 
certiorari denied Adams v. U. S., 
58 S.Ct. 643, 303 U.S. 644, 82 L. 

Ed. 1103, rehearing denied 58 S.Ct. 
756, 303 U.S. 668, 82 L.Ed. 1124, 
certiorari denied Wells v. U. S., 
58 S.Ct. 643, two cases, 303 U.S. 

644, 82 L.Ed. 1104, rehearing denied 
58 S.Ct. 756, two cases, 303 U.S. 

668 , 82 L.Ed. 1124, certiorari denied 
Roach v. U. S., 58 S.Ct. 643, 303 
U.S. 644, 82 L.Ed. 1104, rehearing 
denied 58 S.Ct. 756, 303 U.S. 668, 
82 L.Ed. 1124—Galatas v. U. S., 
C.C.A.Mo., 80 F.2d 15, certiorari 
denied 66 S.Ct. 574, 297 U.S. 711, 
Farmer v. U. S„ 66 S.Ct. 574, 207 
U.S. 711, 80 L.Ed. 998 and Mulloy 
v. U. S., 56 S.Ct. 575, 297 U.S. 711, 
80 L.Ed. 998—Cendagarda v. U. S., 
C.C.A.Utah, 64 F.2d 182—Collenger 
v. U. S., C.C.A.Ind., 50 F.2d 346, 
certiorari denied 52 S.Ct. 33, 284 
U.S. 654, 76 L.Ed. 554—Link v. U. 
S., C.C.A.C 0 I 0 ., 30 F.2d 342—Smith 
v. U. S., C.C.A.Cal., 9 F.2d 386, cer¬ 
tiorari denied Oreb v. U. S., 46 S. 
Ct. 488, 271 U.S. 674, 70 L.Ed. 1145 
—Hagen v. U. S., C.C.A.Wash., 268 
F. 344, certiorari denied 41 S.Ct. 
323, 255 U.S. 569, 65 L.Ed. 790. 

Ala.—Tate v. State, 122 So. 461, 23 
Ala.App. 122, certiorari denied 122 
So. 462, 219 Ala. 361—Barfield v. 
State, 97 So. 378, 19 Ala.App. 374 
—Consford v. State, 74 So. 740, 
15 Ala.App. 627, certiorari denied 
75 So. 335, 200 Ala. 23. 

Ark.—Bennett v. State, 144 S.W.2d 
476, 201 Ark. 237, 131 A.L.R. 908 


—Lindsey v. State, 143 S.W.2d 573, 
201 Ark. 87. 

Cal.—People v. Roberts, 254 P.2d 501, 
40 C.2d 483—People v. Matthew, 
228 P. 424, 194 C. 273. 

People v. Gardner, 238 P.2d 649, 
108 C.A.2d 245—People v. Tucker, 
175 P.2d 872, 77 C.A.2d 560—Peo¬ 
ple v. Williams, App., 85 P.2d 974, 
30 C.A.2d 234—People v. Collins, 5 
P.2d 462, 118 C.A. 430. 

Colo.—Miller v. People, 55 P.2d 320, 
98 Colo. 249—Windolph v. People, 
42 P.2d 197, 96 Colo. 285. 

Fla.—Blanco v. State, 7 So.2d 333, 
150 Fla. 98—Stoutamire v. State, 
183 So. 316, 133 Fla. 757. 

Ga.—Thornton v. State, 94 S.E.2d 94, 
94 Ga.App. 169. 

Ill.—People v. Young, 147 N.E. 425, 
316 Ill. 508. 

People v. Meisenhelter, 47 N.E.2d 
108, 317 Ill.App. 511. 

Ind.—Beeler v. State, 104 N.E.2d 744, 
230 Ind. 444. 

Iowa.—State v. Archibald, 215 N.W. 
258, 204 Iowa 406—State v. Mar¬ 
tin, 200 N.W. 213, 199 Iowa 643. 
Ky.—Isom v. Commonwealth, 143 S. 

W.2d 501, 283 Ky. 775. 

La.—State v. Robichaux, 115 So. 728, 
165 La. 497. 

Md.—Demby v. State, 48 A.2d 586, 
187 Md. 7—Jackson v. State, 26 A. 
2d 815, 180 Md. 658—Markley v. 
State, 196 A. 95, 173 Md. 309. 

Mass.—Commonwealth v. Curry, 166 
N.E.2d 714—Commonwealth v. 
Beaulieu, 133 N.E. 2 d 226, 333 Mass. 
640, certiorari denied Weaver v. 
Commonwealth of Massachusetts, 

76 S.Ct. 859, 351 U.S. 957, 100 L.Ed. 
1480, certiorari denied Boisvert v. 
Commonwealth of Massachusetts, 

77 S.Ct. 70, 352 U.S. 857, 1 L.Ed. 61 
—Commonwealth v. Valcourt, 133 
N.E.2d 217, 333 Mass. 706—Com¬ 
monwealth v. McDermott, 152 N.E. 
704, 255 Mass. 575—Commonwealth 
v. Corcoran, 148 N.E. 123, 252 Mass. 
465—Commonwealth v. Teregno, 
124 N.E. 889, 234 Mass. 56. 

Mo.—State v. Loeb, 190 S.W. 299. 
Neb.—Stagemeyer v. State, 273 N.W. 
824, 133 Neb. 9—Gebhardt v. State, 
207 N.W. 172, 114 Neb. 302—Win¬ 
slow v. State, 207 N.W. 172, 114 
Neb. 301—Zediker v. State, 207 N. 
W. 168, 114 Neb. 292. 

N.H.—State v. Clapp, 46 A.2d 119, 94 
N.H. 62. 

N.C.—State v. Todd, 23 S.E.2d 47, 
222 N.C. 346—State v. Bonner, 23 
S.E.2d 45, 222 N.C. 344. 

N.D.—State v. Moore, 101 N.W.2d 
579. 

Ohio.—State v. Fox, 12 N.E.2d 413, 
133 Ohio St. 154. 
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Okl.—Duncan v. State, 207 P. 2 d 324, 
89 Okl.Cr. 325—Sealy v. State, 87 P. 
2d 166, 65 Okl.Cr. 356. 

Or.—State v. Weitzel, 69 P.2d 958, 
157 Or. 334—State v. MacLaren, 
237 P. 969, 115 Or. 505. 

Pa.—Commonwealth v. Hudson, 112 
A. 434, 269 Pa. 176. 

Commonwealth v. Evans, 154 A. 
2d 57, 190 Pa.Super. 179—Common¬ 
wealth v. Antonini, 69 A.2d 436, 
165 Pa.Super. 501—Commonwealth 
v. Novak, 69 A. 2 d 186, 165 Pa.Su¬ 
per. 576, certiorari denied 70 S.Ct. 
615, 339 U.S. 924, 94 L.Ed. 1346 
—Commonwealth v. Dolan, 38 A. 2 d 
497, 155 Pa.Super. 453—Common¬ 
wealth v. Berman, 181 A. 244, 119 
Pa.Super. 315. 

Philippine.—U. S. v. Empeinado, 9 
Philippine 613—U. S. v. Candelaria, 
4 Philippine 543—U. S. v. Caliga- 
gan, 2 Philippine 433—U. S. v. Cas¬ 
tillo, 2 Philippine 17. 

R. I.—State v. Gavin, 89 A.2d 837, 79 

R. I. 446. 

S. C.—State v. Brown, 47 S.E.2d 521, 
212 S.C. 237, certiorari denied 69 S. 
Ct. 22 , 335 U.S. 834, 93 L.Ed. 386 
—State v. Syst, 136 S.E. 392, 138 

S. C. 162—State v. Kennedy, 95 S.E. 
350, 109 S.C. 141. 

Tex.—Longoria v. State, 265 S.W.2d 
826, 159 Tex.Cr. 529—Burns v. 
State, 57 S.W.2d 836, 123 Tex.Cr. 
213. 

Wash.—State v. Goodwin, 186 P.2d 
935, 29 Wash. 2 d 276—State v. 
Crossman, 63 P.2d 934, 189 Wash. 
124—State v. Ashe, 48 P.2d 213, 
182 Wash. 598. 

Wis.—State v. Kluck, 269 N.W. 683, 
223 Wis. 381. 

Incrimination of maker 

In order to be admissible for any 
purpose the confession must incrim¬ 
inate the maker; and in murder 
prosecution of accused and acces¬ 
sories, confessions of two of acces¬ 
sories were properly admitted, over 
objection of accused that confes¬ 
sions did not incriminate makers but 
merely accused, where confessions 
contained admissions that accessories 
assisted accused in placing deceased’s 
body across highway so that it would 
appear that deceased had been in¬ 
jured by an automobile. 

Incriminating admissions before 
grand jury were competent evidence 
against those alleged conspirators 
who made such admissions. 

U.S.—U. S. v. Johnson, C.C.A.Pa., 165 
F.2d 42, certiorari denied 68 S.Ct. 
355, 332 U.S. 852, 92 L.Ed. 421, and 
Greenes v. U. S., 68 S.Ct. 355, 332 
U.S. 852, 92 L.Ed. 421, rehearing de¬ 
nied 68 S.Ct. 457, 333 U.S. 834, 92 
L.Ed. 1118. 
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restricted, 91 - 6 if they satisfy the general require¬ 
ments of admissibility of admissions by accused, as 
discussed supra §§ 730-738, or of confessions, as 
discussed infra § 817. This is true even though they 
may not contain unqualified admissions of guilt. 92 

There is, however, authority which takes the view 
that different rules concerning the admissibility of 
evidence of acts or declarations of a co-conspirator 
or codefendant as against the actor or declarant may 
apply depending on whether the charge is con¬ 
spiracy alone; or a substantive crime alone, com¬ 
mitted by two or more codefendants acting in con¬ 
cert; or a conspiracy count and a count charging 
a substantive crime included in a single indictment 
or information; 92 - 5 and that greater latitude in the 
admission of such evidence is permissible where con¬ 
spiracy is not the substantive crime, but is an inci¬ 
dent thereto, as in the latter two instances men¬ 
tioned. 92 - 10 Where the substantive crime charged 
is conspiracy alone, acts and declarations of a con¬ 
spirator which do not bind his co-conspirators, as 
where they are performed or made before or after 
the conspiracy charged, have been considered inad¬ 
missible even as against the actor or declarant him¬ 
self as not relevant or material to the issue. 92 - 16 
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Statements which are irrelevant or unnecessary 
in establishing a case against declarant and are 
prejudicial and inadmissible as to a codefendant 
should be excluded from the evidence. 92 - 20 

Where acts, statements, admissions, or confes¬ 
sions of a co-conspirator or codefendant are ad¬ 
missible only against himself, as discussed infra § 
1032 b, the court should limit the consideration of 
such evidence to the actor or declarant or the party 
making the admission or confessing. 

§ 783. Admissibility on Behalf of Defendant 

Unless within the res gestae rule, acts or declarations 
of a co-conspirator or codefendant are inadmissible In 
favor of the other parties. 

Library References 
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As a general rule where several persons are 
charged with the same offense, as codefendants or 
conspirators, the acts or declarations of one of them, 
while they may be admissible in his own behalf, 92 - 50 
are not competent in favor of another, 99 unless they 
are so closely connected with the actual commission 
of the crime as to constitute a part of the res gestae, 
as stated supra § 777. So, the declaration of one of 
two codefendants that he and not the other commit- 


S.C.—State v. Brown, 47 S.E.2d 521, 
212 S.C. 237, certiorari denied 69 S. 
Ct. 22, 335 U.S. 834, 93 L.Ed. 386. 
Confession was not admissible as 
aiding in determination of such ac¬ 
cused’s guilt on theory that such ac¬ 
cused might withdraw plea of guilty 
if conspiracy were not proved, since 
jury were not charged with duty of 
determining such accused’s guilt. 

U.S.—Gambino v. U. S., C.C.A.Pa., 108 
F.2d 140. 

91.5 Ark.—Bennett v. State, 144 S. 
W.2d 476, 201 Ark. 237, 131 A.L.R. 
908. 

Fla.—Blanco v. State, 7 So.2d 333, 150 
Fla. 98. 

Ill.—People v. Lindsay, 107 N.E.2d 
614, 412 Ill. 472. 

People v. Meisenhelter, 47 N.E. 
2d 108, 317 Ill.App. 511. 

Mass.—Commonwealth v. Curry, 166 
N.E.2d 714. 

N.H.—State v. Clapp, 46 A.2d 119, 94 
N.H. 62. 

N.D.—State v. Moore, 101 N.W.2d 579. 
Okl.—Duncan v. State, 207 P.2d 324, 
89 Okl.Cr. 325. 

Pa.—Commonwealth v. Dolan, 38 A. 

2d 497, 155 Pa.Super. 453. 

R.I.—State v. Gavin, 89 A.2d 837, 79 
R.I. 446. 

Wash.—State v. Goodwin, 186 P.2d 
935, 29 Wash.2d 276. 

Those not confessing are entitled 
only to have the jury dlreoted to ex¬ 


clude them as proof against them¬ 
selves. 

Md.—Jones v. State. 45 A.2d 350, 185 
Md. 481—Markley v. State, 196 
A. 95, 173 Md. 309. 

Where codefendaats are tried to¬ 
gether, confession or admission of 
one defendant can be admitted 
against him with instructions to jury 
that it is only admitted against him 
and is not to be considered as evi¬ 
dence against his codefendant, but 
where it can be done without weaken¬ 
ing effect of confession against one 
who made it, all reference to code¬ 
fendant should be deleted from con¬ 
fession before it is heard by jury, 
and codefendant's name and all iden¬ 
tifying matter should be deleted. 
Ill.—People v. Skelly, 100 N.E.2d 915, 
409 Ill. 613. 

Where defendants were separately 
indicted for felonies the admission of 
the confession of one defendant in 
trial of other defendant would only 
be proper if order consolidating the 
two cases and directing that they be 
tried together over defendants’ objec¬ 
tion was proper, and then only as 
against the one who made the con¬ 
fession. 

Ark.—Morton v. State, 182 S.W.2d 
676, 207 Ark. 704. 

Deletion of name of codefendant 

Confession of a codefendant from 
which another defendant’s name has 
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been deleted is admissible in their 
joint trial. 

Ill.—People v. Hall, 110 N.E.2d 249, 
413 Ill. 615. 

92. Pa.—Commonwealth v. Berman, 
181 A. 244, 119 Pa.Super. 315. 

92.5 N.Y.—People v. Candib, 129 
N.Y.S.2d 176. 

92.10 N.Y.—People v. Candib, su¬ 
pra. 

92.15 N.Y.—People v. Candib, su¬ 
pra. 

92.20 Cal.—People v. Foote, 306 P.2d 
803, 48 C.2d 20. 

92.50 Okl.—Cotton v. State, 177 P.2d 
155, 83 Okl.Cr. 349. 

93. Mich.—People v. Hepner, 281 N. 
W. 384, 285 Mich. 631. 

16 C.J. p 669 note 49. 

Proof of good character of codefend¬ 
ant see supra § 681. 

Flea of nolo contendere 
In prosecution for willfully and 
knowingly attempting to defeat and 
evade payment of income taxes, ex¬ 
clusion of testimony that accused’s 
wife who had been jointly indicted 
with him had entered a plea of nolo 
contendere was proper, since such 
testimony did not prove that accused 
was not also guilty. 

U.S.—U. S. v. Pannell, C.AJPa., 178 F. 
2d 98, certiorari dismissed 70 S.Ct. 
626, 339 U.S. 927, 94 L.Ed. 1348. 
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ted the offense with which both are charged is not 
admissible in favor of the other. 94 

The dying declaration of a conspirator to the ef¬ 
fect that accused on trial had nothing to do with 
the crime is not admissible in favor of such ac¬ 
cused. 95 

Where the statute makes conspirators or code¬ 
fendants incompetent as witnesses for each other, as 
discussed infra § 799, testimony of a third person as 
to what a co-conspirator or codefendant told him 
with respect to the crime with which accused on 
trial is charged is incompetent, as being in the na¬ 
ture of indirect testimony by the declarant. 96 

Self-serving declarations of one codefendant or 
co-conspirator are not admissible in favor of anoth¬ 
er. 97 However, in a prosecution for assault, where 
accused claimed that the fight took place by chance, 
but the prosecutors claimed that he was waiting to 
assault them, evidence that accused's brother, who 
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aided him, stated when he left the place where he 
had been during the evening that he was going to 
his father’s to spend the night was held admissible. 9 * 

§ 784. Conviction or Acquittal of Another 
Charged with Same Offense 

Whether on Joint or separate Indictment, where per¬ 
sons are separately tried for the same offense, a con¬ 
viction of one is inadmissible against the other, and Is 
also inadmissible in favor of the other; but a conviction- 
of the principal is admissible on the trial of one as aid¬ 
ing and abetting. Similarly, the acquittal of a person 
Jointly or separately indicted for the same offense is 
Inadmissible. 

Library References 
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Where two persons have been jointly indicted for 
the same offense, but are separately tried, a judg¬ 
ment of conviction against one of them is not com¬ 
petent on the trial of the other, inasmuch as his con¬ 
viction is no evidence either of joint action or of 
the guilt of accused. 99 The same rule has been ap- 


94. Ala.—McDonald v. State, 1 So.2d 
658, 241 Ala. 172—Clark v. State, 
197 So. 23, 240 Ala. 65. 

Cal.—People v. Woods, 266 P. 361, 90 
C.A. 758. 

Ga.—Robinson v. State, 40 S.E. 253, 
114 Ga. 445. 

Parks v. State, 100 S.E. 724, 24 
Ga.App. 243. 

N.M.—State v. Lord, 84 P.2d 80, 42 
N.M. 638. 

Okl.—Factor v. State, 229 P. 154, 28 
Okl.Cr. 78. 

Tex.—Jefferson v. State, 26 S.W.2d 
1064, 114 Tex.Cr. 489—Sanchez v. 
State, 236 S.W. 734, 90 Tex.Cr. 

518. 

rinding* against defendant not pre¬ 
cluded 

In prosecution for shoplifting arti¬ 
cles of value of less than one hun¬ 
dred dollars, codefendant’s statement 
that she had stolen all the articles, 
even though inadmissible against de¬ 
fendant, did not preclude finding, un¬ 
der the evidence, that defendant also 
stole them in cooperation with code¬ 
fendant. 

Mass.—Commonwealth v. Torrealba, 
54 N.E.2d 939, 316 Mass. 24. 

95. Cal.—People v. Hall, SO P. 7, 94 
C. 595. 

Ga.—Mason v. State, 118 S.E. 755, 30 
Ga.App. 661. 

N.Y.—People v. Becker, 109 N.E. 127, 
215 N.Y. 126, 145, Ann.Cas.l917A 
600, reargument denied 109 N.E. 
1086, 215 N.Y. 721. 

16 C.J. p 670 note 52. 

96. Tex.—Baugh v. State, 122 S.W. 
2d 297, 135 Tex.Cr. 590—Hughes v. 
State, 276 S.W. 239, 101 Tex.Cr. 
540—Staton v. State, 248 S.W. 356, 


93 Tex.Cr. 356—Patterson v. State, 
231 S.W. 763, 89 Tex.Cr. 402. 

16 C.J. p 670 note 54. 

97. Ala.—Bell v. State, 95 So. 784, 
19 Ala.App. 169. 

Iowa.—State v. Leeper, 200 NW. 732, 
199 Iowa 432. 

Ky.—Foure v. Commonwealth, 265 
S.W. 443, 205 Ky. 62. 

Mich.—People v. Hawks, 172 N.W. 
405, 206 Mich. 233. 

Or.—State v. Gauthier, 231 P. 141, 
113 Or. 297. 

Tex.—Cole v. State, 286 S.W. 204, 104 
Tex.Cr. 533. 

16 C.J. p 670 note 55. 

98. Tex.—Carter v. State, 165 S. 
W. 200, 73 Tex.Cr. 334. 

99. U.S.—Corpus Juris cited in Le¬ 
roy v. Government of Canal Zone, 
C.C.A.Canal Zone, 81 F.2d 914. 

Ala.—Pool v. State, 98 So. 309, 19 
Ala.App. 406, certiorari denied Ex 
parte Pool, 98 So. 309, 210 Ala. 
464. 

Colo.—Corpus Juris quoted in Paine 
v. People, 103 P.2d 686, 688, 106 
Colo. 258. 

Conn.—State v. Gargano, 121 A. 657, 
99 Conn. 103. 

Ind.—Corpus Juris cited in Lincoln v. 
State, 133 N.E. 351, 352, 191 Ind. 
426. 

Ky.—Webster v. Commonwealth, S 
S.W.2d 754, 223 Ky. 369—Foure v. 
Commonwealth, 283 S.W. 958, 214 
Ky. 620. 

Md.—Corpus Juris Secundum cited in 

Gray v. State, 157 A.2d 261, 264, 
221 Md. 286. 

Miss.—Pickens v. State, 91 So. 906, 
129 Miss. 191. 

Mo.—Corpus Juris cited in State v. 
Mull, 300 S.W. 511, 614, 318 Mo. 
647. 


N.Y.—People v. O’Regan, 223 N.Y.S. 

339, 221 App.Div. 331. 

Tex.—Martin v. State, 206 S.W.2d 
254, 151 Tex.Cr. 212—Corpus Juris 
Secundum cited in Bacon v. State, 
183 S.W.2d 177, 147 Tex.Cr. 605— 
Walding v. State, 120 S.W.2d 1052, 
135 Tex.Cr. 430—Gonzales v. State, 
226 SW. 405, 88 Tex.Cr. 248. 

16 C.J. p 670 note 58. 

Plea of guilty 

(1) A defendant Is entitled to have 
the question of his guilt determined 
on the evidence against him, not on 
whether a government witness or a 
codefendant had pleaded guilty to the 
same charge. 

U.S.—Babb v. TJ. S., C.A.Tex., 218 F. 
2d 538. 

Colo.—Leech v. People, 146 P.2d 346, 
112 Colo. 120. 

N.C.—State v. Kerley, 97 S.E.2d 876 r 
246 N.C. 157. 

(2) Admission in evidence of sepa¬ 
rate plea of guilty of an accomplice 
in prosecution of accused for larceny 
was prejudicial error, although ver¬ 
dict of guilty was amply supported 
by the evidence. 

Ark.—Jackson v. State, 220 S.W.2d 
800, 215 Ark. 420. 

(3) In prosecution for transporting 
prohibited liquors in automobile in 
which defendant was a passenger, 
question asked by solicitor of auto¬ 
mobile owner, who had been jointly 
indicted with defendant, as to what 
he wanted to do about his case to 
which automobile owner answered in 
effect that he was guilty, was im¬ 
properly overruled, since it was in ef¬ 
fect a formal plea of guilty. 

Ala.—Evans v. State, 105 So.2d 831, 
39 Ala.App. 498, certiorari stricken 
105 So.2d 834, 268 Ala. 344. 
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plied where two persons jointly indicted are tried 
together and one pleads guilty . 99 - 5 It also generally 
applies where two are separately indicted and tried 
for the same crime , 1 or for offenses arising from 
the same facts . 2 However, on the trial of one 
charged as an aider and abettor the prosecution may 
introduce in evidence the conviction of the princi¬ 
pal . 3 The conviction of one who has been jointly 
indicted with accused is not admissible on behalf of 
accused ; 4 but it has been held that, where the evi¬ 
dence tends to show a conspiracy between accused 
and others, the conviction and sentence of the oth¬ 
ers is proper for the consideration of the jury . 5 

Evidence of acquittal of one jointly indicted with 
accused is not admissible on behalf of accused as 
tending to establish that he also is innocent , 6 and 
this is true even though the evidence tends to show 
that accused on trial was an accessary before the 
fact, where the statute has abolished the distinction 
between principal and accessary . 7 Likewise, it is 
not competent on the trial of one charged with a 


CRIMINAL LAW §§ 784-785 

crime to show that another, separately charged with 
the same offense, has been acquitted . 8 

§ 785, Effect of Proof of Acts or Declarations 

Unless corroborated, statements of a co-conspirator 
or codefendant tending to inculpate the accused are in¬ 
sufficient to Justify a conviction. 

Library References 
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It has been held that the declarations of a co-con¬ 
spirator or codefendant can have no greater force 
than the testimony of an accomplice or codefendant, 
and hence evidence of statements of a co-conspirator 
or codefendant tending to inculpate accused is not, in 
the absence of corroborative evidence, sufficient for 
a conviction . 9 However, there is also authority for 
the view that on the trial of one charged with being 
an accomplice to a murder, where declarations of the 
alleged principal who is not a witness are proved, 
the rule of corroborative evidence applicable to ac¬ 
complice witnesses does not apply . 10 


Statute construed as not changing 
rule 

A statute providing that if any per¬ 
son charged with committing a crime 
is found guilty thereof, such fact 
shall be admissible in evidence In any 
proceeding in which another person 
is charged with committing the same 
crime is to be construed as designed 
to avoid convicting two persons for 
the same crime committable by one 
only and does not change the rule 
stated in the text. 

Md.—Gray v. State, 157 A.2d 261, 221 
Md. 286. 

99.5 N.C.—State v. Kerley, 97 S.E.2d 
876, 246 N.C. 157. 

1. Ala.—Campbell v. State, 32 So. 
635, 133 Ala. 158. 

Tex.—Martin v. State, 206 S.W.2d 
254, 151 Tex.Cr. 212—Corpus Juris 
Secundum cited In Bacon v. State, 
183 S.W.2d 177, 147 Tex.Cr. 605. 

16 C.J. p 670 note 59. 

2. wis.—Bach v. State, 238 N.W. 
816, 206 Wis. 143. 

3. Kan.—State v. Bowers, 194 P. 
650, 108 Kan. 161. 

16 C.J. p 670 note 60. 

4. Iowa.—State v. Dunn, 89 N.W. 
984, 116 Iowa 219. 

Suspended sentence 

Refusal to permit accused to prove 
that his companion in alleged offense 
had been found guilty and given sus¬ 
pended sentence was proper. 


Tex.—Martin v. State, 206 SW.2d 
254, 151 Tex.Cr. 212. 

5. Pa.—Commonwealth v. Dennery, 
102 A. 874, 259 Pa. 223. 

6. U.S.—Burt v. U. S., C.C.A.Ala., 
139 F.2d 73, certiorari denied 64 
S.Ct. 936, 321 U.S. 799, 88 L.Ed. 
1073, and Gilliland v. U. S., 64 
S.Ct. 936, 321 U.S. 799, 88 L.Ed. 
1087. 

Ala.—Hasty v. State, 100 So. 561, 
20 Ala.App. 9, certiorari denied 
Ex parte Hasty, 100 So. 562, 211 
Ala. 415. 

Ind.—De Long v. State, 168 N.E. 22, 
201 Ind. 302. 

Mo.—State v. Brown, 227 S.W.2d 646, 
360 Mo. 104— Corpus Juris quoted 
in State v. Recke, 278 S.W. 995, 
1000, 311 Mo. 581. 

Pa.— Corpus Juris cited in Common¬ 
wealth v. Quaranta, 145 A. 89, 295 
Pa. 264. 

Tex.— Corpus Juris Secundum cited 
In Bacon v. State, 183 S.W.2d 177, 
147 Tex.Cr. 605. 

16 C.J. p 670 note 63. 

Effect of acquittal of conspirator on 
admissibility of his acts or dec¬ 
larations as against another con¬ 
spirator see supra § 672. 

Effect on arrest 

Discharge or acquittal of ac¬ 
cused's companion, when arrested 
for speeding, would not invalidate 
accused’s arrest for lack of probable 
cause. 


Ind.—De Long v. State, 168 N.E. 22, 
201 Ind. 302. 

Reindictment 

Admission of district attorney’s 
testimony that one indicted for com¬ 
plicity with accused had been ac¬ 
quitted, but was reindicted, was held 
error. 

Tex.—Giles v. State, 4 S.W.2d 66, 
109 Tex.Cr. 234. 

7. N.T.—People v. Kief, 27 N.E. 
556, 126 N.T. 661. 

8. Ala.—Hill v. State, 97 So. 639, 210 
Ala. 221. 

Mo.— Corpus Juris cited in State v. 

Sadowski, 256 S.W. 753, 755. 

Tex.— Corpus Juris Seoundum cited 
in Bacon v. State, 183 S.W.2d 177, 
147 Tex.Cr. 605. 

9. Colo.—Quintana v. People, 102 
P.2d 486, 106 Colo. 174. 

Fla.—Stoutamire v. State, 183 So. 
316, 133 Fla. 757. 

Ky.—Frazier v. Commonwealth, 76 

S.W. 28, 25 Ky.L. 461. 

Md.—Markley v. State, 196 A. 95, 
173 Md. 309. 

N.Y.—People v. Fisher, 164 N.E. 336, 
249 N.Y. 419. 

Tex.—Clark v. State, 254 S.W.2d 527, 
158 Tex.Cr. 231. 

Corroboration of testimony of ac¬ 
complices see infra §§ 809—813. 

10. Tex.—Sarli v. State, 189 S.W. 
149, 80 Tex.Cr. 161. 


See Vol. 23 et seq. for §§ 786 to End 


1191 



INDEX TO 

CRIMINAL LAW 

See Volume Containing End of This Title 


End of Voittme 


1192 





CORPUS JURIS 
SECUNDUM 


1986 

Cumulative 
Annual Pocket Part 


Volume 22 A 


Insert this Pocket Part in back of volume 
It replaces prior pocket part 


NOTICE 

Consult General Ipidex pocket parts 
for references to new matter. 


ST. PAUL, MINN. 

WEST PUBLISHING CO. 


22AGJ.S.—1 

1986 PJ>. 


41 



CITE BY TITLE AND SECTION 


Tbits 

22A C.J.S. Criminal Law § 533 


This Cumulative Annual Pocket Part contains selective supplementary material 
derived from decisions closing with cases reported in: 


Supreme Court Reporter... 105 S.Ct. 3552 

United States Reports. 468 U.S. (part) 

Lawyers' Edition, Second Series.88 L.Ed.2d (part) 

Federal Reporter, Second Series .771 F.2d 1503 

Federal Supplement.615 F.Supp, 95 

Federal Rules Oecisions.106 F-R.O. 597 

Bankruptcy Reporter.52 B.R. 80 

Atlantic Reporter, Second Series. 497 A.2d 757 

California Reporter...218 Cal.Rptr. 292 

Illinois Oecisions.90 IlLOec. 721 

Military Justice Reporter.20 M.J. 1001 

New York Supplement, Second Series.493 N.Y.S.2d 287 

North Eastern Reporter, Second Series. 482 N.E.2d 1004 

North Western Reporter, Second Series. 373 N.W.2d 692 

Pacific Reporter, Second Series.705 P.2d 865 

South Eastern Reporter, Second Series. 334 S.E.2d 299 

Southern Reporter, Second Series.475 So.2d 167 

South Western Reporter, Second Series. 695 S.W.2d 825 

United States Claims Court Reporter. 8 Cl.Ct. 638 

American Law Reports, Fourth Series.43 A.L.R.4th 


COPYRIGHT & 1962 through 1985 WEST PUBLISHING CO. 


COPYRIGHT £ 1986 
By 

WEST PUBLISHING CO. 























22A CJS 1 


CRIMINAL LAW 

New Federal Rules of Evidence, ef¬ 
fective in 1975, have been adopted gov¬ 
erning generally the proceedings in the 
courts of the United States and before 
United States Magistrates; and appli¬ 
cable generally, among other matters, 
to criminal cases and proceedings. 
These Rules should be examined in 
connection with the use of this title. 

For a discussion concerning the compensation of 
crime victims by the state see Criminal 
Law § 2011 et seq. 

§ 456. Nolle Prosequi 

page 1 

78. Conn.—State v. Anonymous (1975-2), 337 A 2d 
336, 32 Conn.Sup. 501. 

S.C.—CJJS, cited in State v. Gaskins, 210 S.E2d 590, 
592, 263 S.C. 343. 

Other definitions 

(2) Conn.—State v. Ackerman, 234 A.2d 120, 27 
Conn.Sup. 209. 

N.C.—State v. Klopfer, 145 S.E.2d 909. 266 N.C. 349, 
revd. on oth. grds. 87 S.Ct. 988, 386 U.S 213, 18 
L.Ed.2d 1. 

(3) Pa,—Com. v. Lord, 326 A.2d 455, 230 Pa.Super. 
96. 

(5) Va.—Miller v. Com., 234 S.R2d 269, 217 Va. 
929, cert. den. 98 S.Ct. 735, 434 U.S. 1016, 54 L.Ed2d 
762. 

79. Ill.—CJJS. cited in People v. Newell, 403 N.R2d 
775, 777, 38 IILDec. 544, 83 Ill.App.3d 133. 

Md.—State v. Moulden, 441 A.2d 699, 292 Md. 666. 

Right to withdraw offer 

Ill.—People v. Gossage, 1 Dist., 470 N.R2d 548, 83 
IU.Dec. 422, 128 Ill.App.3d 188. 

Statement held not nolle prosequi 

Fla.—Ayers v. State, App., 169 So.2d 349. 

Md.—State v. Ward, 396 A.2d 1041, 284 Md. 189, app. 
after remand 427 A.2d 1008, 290 Md. 76, app. after 
remand, 447 A.2d 872, 52 Md.App. 63. 

Mass.—Com. v. Sitko, 361 N.E2d 1258, 372 Mass. 305, 
app. after remand 400 N.E2d 266, 379 Mass. 921. 

Abandonment of count 

U.S.—U.S. v. Johnson, D.C.N.Y., 390 F.Supp. 1049. 
alTd., GA., 525 F.2d 999, cert. den. 96 S.Ct. 1127, 
424 U.S. 92a 47 L.Ed.2d 327. 

Md.—Stocker v. State, 242 A.2d 588, 4 Md.App, 275, 
cert, den, 89 S.Ct. 2142, 395 U.S. 982, 23 LEd.2d 
770-Williams v. State, 254 A.2d 376, 7 MttApp. 
241. 

However, the legislature has power 
to repeal the substitute remedy and 
restore the common law nolle prose¬ 
qui* 7 

80,7. Cal.—People v. Superior Court In and For Sola¬ 
no County, 21 CaLRptr. 178, 202 C.A.2d 850. 
Dismissal in interests of jnstice 
Cat—Fick v. Board of Medical Examiners, App., 107 
CaLRptr. 26a 31 C.A.3d 247. 

N.Y.—People v. Shams, 374 N.YA2d 912, 84 Misc.2d 
690. 

81. Case restored on order by judge 

N.C—State v. Klopfer, 145 $.E2d 909, 266 N.C 349, 
wvd. on oth. grds. 87 S£t. 988, 386 U.S. 213, 18 
L.Ed.2d 1. 

Passing indictment to files not a nolle prosequi 

Miss.—Rush v. State, 182 So.2d 214, 254 Miss. 641. 

Where a defendant successfully ap¬ 
pealed conviction based on negotiated 


guilty plea, and where there was nei¬ 
ther included offense nor greater of¬ 
fense which was dropped, other 
charges nolle prossed could be rein¬ 
stated / 3 ‘ 

83.5. Ill—People v Home. 314 N.E2d 633. 21 Ill 
App 3d 10 

84. Md.-CJ-S. cited In Welih v Welsh. 255 A.2d 

368, n, 254 Md. 681. 

Indictment not stetted 

Md.—Thompson v. State. 240 A.2d 780, 4 Md.App 31. 

86. Mass.—Com. v. Massed, 217 N.E2d 191, 350 
Mass. 745. 

86.5. U S —Sander v State of Ohio, D GOhio, 365 
F.Supp 1251, affd, CA., 500 F.2d 1403, cert, 
den 95 S.Ct. 505, 419 U.S 1026, 42 L.Ed 2d 301. 

page 2 

87. US—Delph v. Slayton. D.C.Va., 343 F.Supp. 
449, affd, C.A.. 471 F2d 648, on remand 35S 
F.Supp 888. 

Conn—State v. Anonymous (1975-2), 337 A 2d 336, 32 
Conn.Sup. 501. 

Ga.—McGahee v. State, 213 S.E2d 91, 133 Ga.App. 
964 

Ind.—Copeland v State. 178 N E.2d 463, 242 Ind 290. 
Mass.—Com. v. Rollins, 241 N.E.2d 809, 354 Mass. 
630. 

N M—CJJS. cited la Slate v. Rhodes, 425 P.2d 47, 49, 
77 N.M. 536. 

90. Ohio—City of Columbus v. Stires, 224 N E2d 

369, 9 Ohio App.2d 315. 

An order retiring a case to the files 
suspends the prosecution, but the case 
is subject to recall at the discretion of 
the court / 05 

90.5. U.S.—Childers v. Beaver Dam Plantation, Inc., 
D.C.Miss., 360 F.Supp. 331. 

The practice of putting a case on an 
absentee docket does not necessarily 
constitute a nolle prosequi by the 
state .* 310 

90.10. Fla—State v. Campbell, App. 2 Dist, 452 
So.2d 1095. 

91. Or.—State v. Patton, 541 P.2d 146, 23 Or.App. 
48. 

Guilt or iuoceace not adjudicated unless accused has 
been placed in jeopardy. 

Ga—Hunter v. State, 122 S.E2d 172, 104 Ga.App. 576. 
Ind.—Copeland v. State, 178 N.E2d 463, 242 Ind 290. 

Not a judgment 

Ga—White v. Stale, 196 S,E2d 849, 230 Ga. 327, app. 
dism. 94 S.Ct. 222, 414 U.S. 886, 38 L.Ed.2d 134, 
reh. den. 94 S.Ct. 607, 414 U.S. 1086, 38 L.Ed.2d 
491. 

91.10. U.S—Klopfer v. State of N.C, N.C, 87 S.Ct. 
988, 386 U.S. 213, IS L.Ed.2d 1. 

Conn.—Hing Wan Wong v. Liquor Control Commis¬ 
sion, 273 A.2d 709, 160 Conn. 1, cert, den, 91 S.Ct. 
931, 401 U.S 938, 28 L.Ed.2d 218. 

La—Mares v. Glasgow, App., 219 So.2d 19, writ ref. 

221 Said 520, 253 La. 1091. 

Mich—People v. McCartney, 250 N.W.2d 135, 72 
Mich.App. 580. 

N.M.—GJjS. cited is State v. Rhodes, 425 P.2d 47, 49, 
77 N.M. 536. 

Okl—State v. Robinson, Cr., 544 P.2d 545. 

Not res judicata former jeopardy or autrefois 
acquit 

Ga—McGahee v. State, 213 S.E2d 91, 133 Ga.App. 
964. 

93. U.S—U.S. v. Harvey, CA.Va., 463 F.2d 1022, 
cert. den. 93 S.Ct. 2162, 411 U.S. 972, 36 L.Ed.2d 
696. 
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Conn —State v Anonymous (1.75-2} 337 A.2d 336* 32 
Conn Super. SOI. 

N H— State v. Coolidge, 260 A.2d 563, 109 N.H. 426. 

Purpose 

D C— U S. v Kennedy, App., 220 A.2d 322. 

Court not deprived of statutorily conferred jur¬ 
isdiction over evidence 

Fla,—Carhsle v State ex ret Smith, App., 319 So.2d 
624 

93.5. Cal—Malone v. Superior Court for Sacramento 
County, 120 Cal Rptr 851, 47 CA.3d 313. 

93.10. Cal —People v Williams, 79 CaLRptr. 65, 456 
P.2d 633, 71 C 2d 614. 

94. Conn—State v, Ackerman, 234 A.2d 120, 27 
Conn-Sup. 209 

Md —Greathouse v. State, 249 A.2d 207, 5 Md.App. 
6 7 5 

OH—Handley v State, Cr., 422 P.2d 217. 

Pa.—Com. v. Lord, 326 A.2d 455, 230 Pa.Super. 96. 

95. No effect on conviction of identical bat 
independent charge 

Ill—People v. Gee, 310 N.R2d 662, 18 I!LApp.3d 
1058. 

96. Fla —C.J.S. dted in State v. Braden, App., 375 
So.2d 49, 50. 

Wyo,—CJ.S. dted in Allman v. State, 677 P.2d 832, 
835, 

97. Ariz.—State v. Woods, 561 P.2d 306, 114 An*. 
385, op. supplemented 568 P.2d 417, 116 Ariz. 
110 . 

Conn—State v. Anonymous (1975-2), 337 A.2d 336, 32 
Conn.Super. 501. 

Ill—People ex rel. Housby v. Morris, 327 N.R2d 507, 
27 Ill.App.3d 918. 

Md.—Williams v State, 254 A.2d 376, 7 McLApp. 241. 
Vt—State v. Dopp. 255 A.2d 190, 127 Vt. 573. 
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99. Fla—State ex rel. Barber Satin, App., 296 
So.2d 636. 

N.C—State v. Klopfer, 145 S.R2d 909, 266 N.C. 349, 
revd. on oth. grds. 87 S.Ct. 988, 386 U.S. 213, 18 
L.Ed 2d 1. 

1. U.S—Klopfer v. State of N.C, N.C, 87 S.Ct. 988, 
386 U.S. 213, 18 L.Ed.2d !, 

N.C—State v. Klopfer, 145 S.K2d 909, 266 N.C 349, 
cert. gr. 86 S.Ct. 1588, 384 U.S. 959, 16 L.Ed.2d 
672, revd. on oth. grds. 87 S.Q. 988, 386 U.S. 213, 
18 L.Ed.2d 1. 

4. U.S—Klopfer *. State of N.C, N.C, 87 S,Ct. 988, 

386 U.S. 213, 18 L.Ed.2d 1. 

Ark.—Givens v. State, 418 S.W.2d 629, 243 Ark. 16, 
cert. den. 88 S.Ct 1051, 390 U.S. 956, 19 L.Ed.2d 
1149. 

4,5. N.M.—State v. Rhodes, 425 P.2d 47, 77 N.M. 
536. 

5. Conn—State v. Barnes, Cir.A.D., 234 A.2d 649, 4 

Conn.Cir. 464. 

6. Ga—Perry v. State, 162 S.E 2d 466, 118 Ga.App. 

22 . 

§ 457, -Authority to Enter and 

Time of Entry 

8. 111.—CJJS. cited in People v, Guido, 297 N.R2d 

18, 20, 11 HLApp.3d 1067. 

Iowa—Manning v. Engdkes, 281 N.W,2d 7. 

Pa—Cora. v. Kindness, 371 A.2d 1346, 247 Pa.Super. 
99. 

Wis—CJA dted In State v. Braunsdorf, App^ 286 
N.W.2d 14, 15, 92 Wis.2d 849, affd. 297 N.W,2d 
808, 98 Wis,2d 569. 

9. U.S—U.S. v. Saunders, CA.Fla., 435 F,2d 683. 

p«ge4 

10. U.S.—Bucok) v. Adkins, Fla., 96 S.Ct, 1086, 424 
U.S. 641, 47 L.Ed.2d 301. 

Cal.—CJJS. dted in People v. Sidener, 25 CaLRptr. 
697, 699, 375 P.2d 641, 643, 58 C2d 645, app. 
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A*y time before Jeoywif attache! 

Md — Irvia v State. 344 A 2d 4!t, 276 Md \ti 
IX Mo—State * Brooks, App, 555 S W 2d 634, «rt 
dm 6| SO ?3fc 434 U S 101\ 54 LEdii ?63 

13. Com.—State v Jenkins, Super . >94 A 2d 204, 35 
CoomSof), 516 

Fk—State », Sc4td, App, 2CS So.2d 156 

14. AdmKmy prcmc nd ote m ctfjdait of io- 
jmt qpome 

kw»-St*te v Rmck. 176 N W2d 133. 4! A L R M 
1326 

15. HL-Fmpie * Outdo. 267 NE.24 1A U Ill 
App 3d 1067 

11 US—U S v Bcmrdo, CAN'J, 404 F2d 112- 
US. V Valmo*. C.A Anz. 462 F2d 1071, 
Com— CJA cited te State > AnomymaoHi U4 T 5-: , 
337 A.2d 336. 33% 32 Com Soper SCI 
Fk—State v, Sradem, App.. 373 So.2d 44 
NY —Jheopte r ManarfC 413 NYS2d 131, 4S 
Mbac.24 367 

Vt.-CUL dted Jm Sttte v. Dopp, 233 A24 140. 191, 
127 Vi 573 

DteMteMd «T cterpa* astemt aS bat me defcad- 
Md 

U&-U1orUm« LaVaSea, CAN Y. 341 F2d 
123. ceet dm. M SCt, 137. 3S2 US S6% 13 
U£A2dlQ3, 

Slgld t» «b|act to dtemiooal 
N Y. P—akh v. C cm t y Court of Omodasa Ccuety, 
2«0 KV3M 108, 46 Mm 24 525 
17. N.Y.-Fmplt v. Kate. 368 NY&24 105, 81 
Mac 2d 1075 

19. U SL-IU v Luc, D C Te», 435 FSupp 974 
Com—Stale *. te ca y m a 0979-11. 395 A 2d 1010, 
35 Cmidtepk 542 

Me —Beamy v. Stale, 297 A.24 373 

KC—Slate * BnAani, It? &R2d 722. 253 NC 109 


\t*y object to dimteml without prRloto 

t s - W wdrvnjj t l 6 . C A Mfi. 3* 1 F 2d 417, cert, 
den ^*4 Cl J w >*. 47) l S *»13, 10 L Ed 2d 414 

Operate* « acfoitul 

M2 -Uteri > State 242 A 2d r«, 4 Md App 219. 

tW 5 

23. i S -l S > Sm:’K CAS**, 595 F.2d H76. 
f'a -Sure v Braiec App , 373 Sc 2d 49, 50 

U -CJJ& etted te Ot% «f Uke Charles v Aaderson. 

1 <: V. ZJ 7’, 71, :u U W-CJ& etud Im State 
> f-wt-'n. tl4Se2d 405 ( 406 
Mj -Sias* * filter, 2*0 A 2d 543, 10 Md Ar* 300, 
jwd Ft Aid ot? ( 263 Md. r 
~’CJ£h died te M*we * Stele, 180 N W.2d 917, 
9? A J!6 Nib 6% 154 

*U -Sfa;t v Rnljpt, 236 SE.ii 401. 269 SC 61 
\T efted te Star* v Depp. 255 A 2d S90, 191, 

1 r St 373 

% V* —vate « Caireunjkm 236 Slid 459, 160 
V4 V* !5J 

Semadmteuc mfamt of aatteerity 

DC -Di^trh.1 rt C.Tiuwbu \ Wtamt. App, 208 A.2d 
tr-l'S * Fttetfr, App, 226 A 2d 164-Dwtnrt 
M C^tewte* * Bencfteal, App, 248 A 2d 127 

Effect of rcfbnl 

DC -Dwncs tit C«lurR*»a v Weamv App., 208 A.2d 
617 

Rcfbml of court to mA pro* beM error 

D C -Ott*fK.'J ‘f Cdttuc6u * Ben«f«dd. App, 248 
A 2d 12- 

Waiver of right 

V? - State * Dtspp, 2*5 A 2d HO. 12- Vt 3^3 

C o me nt of United State* Comai terioacr bete 
not repaired 

US-l S V iwwrn, C A Cl!, 4K F 2d 125?, art 
dr 42 SCt 1326. 4£5 l S 1043, 31 L Ed 2d 5S4 
233. Fla -State > Darnell, Afp, 335 So 2d 638 

24. Del —0‘Ntal » Stale. 24* A,2d 207 

25. C‘Rfl -State \ Asrr.>aflKtu * 2*475-2». 337 a 2d 
336, 12 Cars Super 501 

DC-I S * De Dega CA, 511 F^l 818, 16? 
USAppDC 252 

26. Ca. — Retjpte v Matstapml Cnut far Vcrdum Ju- 
d«ul Dw: sf Veniura Ccur.ty, App,, 103 Ca! 
Rp*r MJ, 2? C A M 193, 66 A L R 3d "17 

M«h —Pe<rpte v Reagan, 235 N W 2d 581 
Wmn -State v McEwan, 265 N W 2d 418 
24w5. Ala -Livwjsce ^ Stair, 217 So 2d 90, 44 
Ate App- 379 

An*,—Applortwa cf Parham, 431 P2d 36, 6 Am. 
App m 

Cal —Leonard v C:i> of lot Aagetea, App, 107 Cal 
Rptr 37*. 31 C.A3d 4?3 

Coks — Turner a Dntnct Court In md For Tenth 
Judicial Dut, 533 P 2d 495, 188 Colo 146 
Cam -$mt \ Lloyd. 440 Aid 867. 185 Conn 199. 
Gm—South > Embr>, 119 SE,2d 45, 103Ga.App 375. 
IB—Peopte v Mocur, 416 N,E.2d 81. 48 IIl.Dec 186, 
92 Ill App Jd 152 

Ky —^Workman v Com, 580 $ W 2d 206. 

Me -State v Fium. 327 A.2d 850 
Mich—People v. McCartney, 250 NW,2d 135, 72 
Mich App 580 

Neb —State v. SaacW 216 N W,2d 504, 191 Neb. 505, 
re»i. 220 N,W.2d 562. 192 Neb, 380 
N J,-State v Aahby, 204 A.2d 1.43 N J 27.V-Staie v. 
Kavanacgh, 243 A,2d 225, 52 NJ 7, art dm. 89 
SCt 254, 393 U S. 924> 21 LEd,2d 259, 

Ohio—State cx re! Lea v Hover, 189 N.E2d 433, 174 
Ohio St. 312. 

Pm—Com v, Lad, 326 A,2d 455, 230 PmSoper. 96. 
Teat—Stale v Graa, 493 S.W.2d 474 
Wa—Sate v Kenyon, 270 N.W 2d 160, 85 Wi«.2d 36 
owuhni anylkn* to the contrary is State ex rel. 
Kurkierewk* v. Caosoa, 42 Wm.2d 368, 166 
NW.2d 255 
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Nolle prosequi withdrawn with court’s permis¬ 
sion 

Tex.—Boykin v. State, Cr„ 516 S.W,2d 946. 

Trial court not bound 

Tex—Swisher v. State, Cr., 544 S.W.2d 379, cert, den, 
97 S.CL 734, 429 U.S. 1038. 50 L.Ed.2d 749. 

26.10. N.M.—Sate v. Ericksen, App., 607 PJd 666, 
94 N.M. 128. 

27. D.C—U.S. v. De Diego, C.A., 511 F.2d 818,167 
U S.App.D.C. 252. 

Ill-People v. Mooar, 416 N.E2d 81, 48 IlLDec. 186, 
92 ni.App.3d 852. 

Pa.—Com. v, DiPasquale, 246 A.2d 430* 431 Pa, 536. 

Oral off-record statement inadequate nolle pro¬ 
sequi 

SC.-State v. Galkins, 210 S.W.2d 590, 263 S.C. 343. 

Discretion of court not abused in denial of 
motion 

Mich.—People v. McCartney, 250 N.W.2d 135, 72 
Mich.App. 580. 

28. Ark.—Noland v. Sate, 580 S.W.2d 953, 265 Ark. 
764. 

Pia.—Com. v. Kindness, 371 A.2d 1346, 247 Pa^uper. 
99. 

Com. v. Blatt, 13 Bocks 437—Corn, v, DevKn, 12 
Chest 122. 

Under Federal Roles of Criminal Procedure* 
etc. 

<21 Other matters. 

US.—U.S. V. Cox, C-A.Miss., 342 F.2d 167, cert den. 
85 S.Cl 1767, 381 U,S. 935, 14 L.Ed.2d 700. 

D C—District of Columbia v. Weams, App., 208 A.2d 
617—U.S. v, Foster, App., 226 A.2d 164. 

Statement of reasons by prosecution 

(2) Other instances. Mich.—People v. Curtis, 209 

N.W.2d 243, 389 Mich. 698. 

Appfattoc of statute 

Mich.—People v. Curtis, 209 N.W.2d 243, 389 Mich. 
698—People v. Reagan, 235 N.W.2d 581. 
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28,5. Ark -Noland v. Sate, 580 S.W.2d 953, 265 
Ark. 764 

Cdo.—People v District Court In and For Tenth Judi- 
cia! Dist.. 586 P.2d 1329, 1% Colo. 420. 

30. Power of prosecutor limited 

Mo.—Sure ex, rel. Norwood v. Drumm, 691 S.W.2d 
238. 

35. Recommendations ordinarily accepted 

<21 Other statements. 

Cal.—People v. Gonzales, 46 CaLRptr. 301, 235 C.A.2d 
Supp. 887. 

355. N.M.—State v. Sweat* App., 433 P.2d 229, 78 
N.M. 512. 

35.10, W.Va—GJ5. tiled in State ex rel. Skinner v. 
Doatert, 278 SEJld 624, 629. 

35,15. Md.—Food Fair Stores, Inc. v. Joy, 389 A.2d 
874, 283 Md, 205. 

Mo.—State ex rel. Lodwick v. Cottey, App., 497 S.W.2d 
873. 

W Va.—State ex rel. Skinner v. Dostert, 278 S.E2d 624. 

Entering stet 

Md.—Brown v. State, 234 A.2d 788, 2 Md.App. 388. 

Discretion not abused 

U.S.—US. v. Manbeck, D.C.S.C., 514 F.Supp. 15L 

35 JO. N.H.—State ex rel Bokowsky v. Rudman, 274 
A.2d 785, 111 N.H. 57, 

Matters considered 

(3) Other matters. 

D.C—U.S. v. Ammidown, GA., 497 F.2d 615, 162 
U.S.App.D.C. 28, 

Pa—Com. v. Reinhart, 353 A.2d 848,466 Pa. 591, oert 
den. 97 S.Ct. 238, 429 U.S. 886, 50 L.Ed.2d 167. 
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35.25. DeL—O’Neal v. State, 247 A.2d 207. 
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N.Y.—People v. Kass, 368 N.Y.S.2d 105, 81 Misc.2d 
1075. 

District attorney's reasons necessary 

Colo.—Turner v. District Court In and For Tenth 
Judicial Dist., 533 P.2d 498, 188 Colo. 146. 
Mandatory to enter reasons 
Cal.—People v. Orm, 120 Cal.Rptr. 65, 533 P.2d 193, 
13 C.3d 937. 

MicE—Peopk v. Nelson, 238 N.W.2d 201, 66 Mich. 
App. 60. 

35.35. Del.—O’Neal v. State, 247 A.2d 207. 

35.40. Pa.—Com. v. Lord, 326 A.2d 455, 230 Pam¬ 
per. 96. 

35,45. Right of respondent to be heard 

Vt.—State v. Fernie, 285 A.2d 726, 129 Vt. 605. 

35. U.S.—U.S. v. Bettinger Corp., D.GMass., 54 
F.R.D. 40. 

Cal—People v. Parks, 41 Cal.Rptr. 329, 230 C.A.2d 
805. 

Cola—People v. Lichtenstein, 630 P.2d 70. 

Mich.—People v. Curds, 209 N.W.2d 243, 389 Mich. 
698. 

Discretion not abused 

III—People v. Turner, 208 N.E2d 406, 60 IlLApp.2d 
388. 

Pa.—Com. v. Reinhart, 353 A-2d 848,466 Pa, 591, cert, 
den. 97 S.Ct. 238, 429 U.S. 886, 50 L.Ed.2d 167. 

37. 'u.S.— McDonnell v. US., C.A.S.D., 457 F.2d 
1049, cert. den. 93 S.Ct 148, 409 U.S. 860, 34 
L,EcL2d 107. 

38. U.S.—U.S. v. Hamm, CA.Tex., 659 F.2d 624. 
S.C.—State v. Ridge, 236 S.E2d 401, 269 S.C 61. 
40. D.C.—U.S. v. Axmnidown, C.A., 497 F2d 615, 

162 U.S.App.D.C. 28. 

Pa.—Com. v, McKeon. 32 D. & C.2d 701, 12 Chest. 
123. 

Wash.—State v. Anderson, 528 P.2d 1003, 12 Wash. 
App. 171. 

Wi$.-nJohnson v. State, 193 N.W.2d 659, 53 Wis.2d 
787. 

*2. Vt.—State v. Fernie, 285 A.2d 726, 129 Vt 605. 
44. U.S.—U.S. v. Howard, GA.Md., 590 F.2d 564, 
cert. den. 99 S.Ct. 1547, 440 U.S. 976, 59 L.Ed.2d 
795. 

Ark.—Hammers v. State, 550 S.W.2d 432, 261 Ark. 
585, app. after remand 565 S.W.2d 406, 263 Ark. 
378. 

Cola—People v. Dennis, 433 P-2d 339, 164 Colo. 163. 
Ill—People v. Guido, 297 N.E2d 18,11 Ill.App. 1067. 
Mich.—People v. Nelson, 238 N.W.2d 201, 66 Mich. 
App. 60. 

N.M.—CIS. dted ia State v. Raburn, 417 PJd 813,' 
814^ 76 N.M. 681. 

Pa.—Com. v. Lord, 326 A.2d 455, 230 PaSuper. 96. 
S.C.—State v. Ridge, 236 S.E2d 401, 269 S.C 61. 
W.Va.—State ex rel Skinner v. Dostert, 278 S,E2d 624. 

Case not to be dismissed became court dis¬ 
agrees with policy of prosecuting officer 
D.C—US. v. Shaw, App., 226 A-2d 366. 

Dtarimi held abase of discretion 
Cal—People v. Beasley, 85 CaLRptr. 501, 5 CA.3d 
617. 

43. I1L—Peopk v. Ledwa, 358 N.E2d 677, 3 IH.Dec, 
279, 44 HLApp.3d 499. 

46. Ariz.—State v. Johnson, 594 P2d 514, 122 Adz. 
26E 

CaL—People v. Peters, 147 CaLRptr. 646,581 P.2d 651, 
21 C3d 749, overruling Horner v. Superior Court, 
64 CalAppJd 638, 134 CaLRptr. 607. 

Mont—State ex reL Forsythe v. Coate, 558 P2d 647, 
171 Moot 377. 

N.Y.—People v. Edmister, 259 N.Y.S.2d 667, 46 
Mac.2d 393. 

Wash.—State v. Sonndaad, 494 P.2d 469, 80 Wtsh.2d 
343. 

Limited JnriedicthNi 

(2) Other matters. 

Pa.—Com, v. Dower, 57 ScELR. 14a 


Reason for rule 

Wash.—State v. Boldt, 700 P. 2d 1186, 40 Wash.App. 
798 

Striking of prior conviction for sentencing pur¬ 
poses 

Cal.—Peopk v. Orin, 120 Cal.Rptr. 65, 533 P.2d 193, 
13 C.3d 937. 


page8 

47. Tex.—Victoria v. State, Cr., 522 S.W^d 919. 

473. Cal.—People v. Superior Court In and For San 
Francisco County, 57 CaLRptr. 892, 249 C.A,2d 
714. 

M«h.—Peopk v. Nelson, App., 238 N.W.2d 201, 66 
Mich.App. 60. 

Dismissal after plea of guilty held in excess of 
jurisdiction 

Cal.—People v. Superior Court In and For Solano 
County, 21 Cal.Rptr. 178, 202 C.A.2d 850, 

Matters to he considered 

Cal—People v. Superior Court of Marin County, 72 
Cal.Rptr. 330, 446 P.2d 138, 69 C.2d 330. 

Time of granting dismissal 

Cal.—Peopk v. Sheahan, App., 79 CaLRptr. 299. 

Sentencing discretion 

Cal.—Peopk v. Orin, 120 CaLRptr. 65, 533 P.2d 193, 
13 C.3d 937. 

47.10. Cal.—Peopk v. Sidener, 25 Cal.Rptr. 697, 375 
P.2d 641, 58 C.2d 645 app. dism, and cert. den. 83 
S.Ct. 1912, 374 U.S. 494, 10 LEd.2d 1048. 

Mich.—Peopk v. Loney, 162 N.W.2d 832, 12 Mich. 
App. 288. 

Court can reject prosecution's motion 

US.—US. V. Hastings, D.C.Ark.. 447 F.Supp. 534. 

47.15. Cal.—Peopk v. Shaffer, 5 CaLRptr. 844, 182 
C.A.2d 39. 

D.C.—U.S. v. De Diego, C.A., 511 F.2d 818, 167 
U,S.App.D.C. 252. 

Phrase interpreted 

(2) Cal.—Peopk y. Superior Court In and For San 

Francisco County, 57 CaLRptr. 892, 249 C.A.2d 714. 

Notice to prosecutor and opportunity to attend 
required 

Cal.—People v. Gonzales, 46 Cal.Rptr. 301, 235 C.A.2d 
Supp. 887. 

After guilty verdict 

Cal.—People v. Superior Court of Marin County, 72 
Cal.Rptr. 330, 446 P.2d 138, 69 C.2d 491. 

Dismissal held abuse of discretion 

Cal.—People v. Orin, 120 Cal.Rptr. 65, 533 ?.2d 193, 
13 G3d 937. 

Dismissal held not "in furtherance of justice” 

Cal.—Peopk v. Ritchie, 95 CaLRptr. 462, 17 GAJd 
1098. 

Hearing 

(1) Proper for presiding judge to call hearing. 

Cal.—Peopk v, Borousk, 100 CaLRptr. 867, 24 GA.3d 
147. 

(2) Hearing on motion to be conducted with judicial 

propriety. 

CaL—Peopk v. Borousk, 100 Cal.Rptr. 867, 24 C.A,3d 
147. 

(3) Opportunity for counsel to be beard. 

Cal.—Peopk v. Borousk, 100 CaLRptr. 867, 24 C.A.3d 
147. 

(4) Taking of testimony at bearing optional 

Cal.—Peopk v. Borousk, ICO Cal.Rptr. 867, 24 GA.3d 

147. 

Dismissal held not abuse of discretion 

CaL—Peopk v. Superior Court, Santa Barbara County, 
97 Cal.Rptr. 886, 20 CA.3d 684. 

No legal basis for dismissal 

Fla.—State v. Pollack, App., 251 Sa2d 548. 

Or.—State v. Shepherd, 533 P.2d 353, 21 Or.App. 52. 
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Broad discretion 

Cal.—Peopk v Borousk, 100 Cal.Rptr. 867, 24 C.A.3d 
147. 

Personal contact between motion judge and trial 
judge to be avoided 

Cal.—Peopk v. Borousk, 100 Cal.Rptr. 867, 24 GA.3d 
147. 

Preferable procedure stated where jury naaUe 
to reach verdict 

Cal.—Peopk v. Borousk, 100 Cal.Rptr. 867, 24 GA.3d 
147. 

Drastic remedy 

Or.—State v. Shepherd, 533 P.2d 353, 21 Or.App. 52. 

47JO, Ind.—Wilson v. State, 330 N.E2d 356, 164 
Ind.App. 665. 

47J5. Cal.—Peopk v. Ritchie, 95 Cal.Rptr. 462, 17 
GA.3d 1098—Peopk v. Superior Court, San Die¬ 
go County, App., 102 CaLRptr. 925, 26 CA.3d 
668 . 

Pa—Com. v. DiPasquak, 246 A.2d 43a 431 Pa 536. 

After verdict 

Cal.—Peopk v. Superior Court of Marin County, 72 
Cal.Rptr. 330, 446 P.2d 138. 69 G2d 491. 

Ma—State ex rel Norwood v. Drumm, 691 &W.2d 
238. 

Court without power to dismiss complaint after 
conviction 

Cal.—Powers v. Qrr, 86 Cal.Rptr. 62, 6 C.A.3d 702. 

4735. CaL—Peopk v. Fretwdl, 87 CaLRptr. 356, 8 
GA.3d Supp. 37—Peopk v. Rawlings, 117 CaL 
Rptr. 651, 42 GA.3d 952. 

N.Y.—Peopk v. Jayson, 295 N.Y.S.2d 378, 31 A.D.2d 
551. 

Mandatory, not directory 

Cal.—Peopk v, Beasley, 85 Cal.Rptr. 501, 5 CA.34 
617—Peopk v. Ritchie, 95 CaLRptr. 462, 17 
GA.3d 1098. 

(2) Other statements. 

CaL—People v. Orin, 120 Cal.Rptr. 65, 533 P.2d 193, 
13 C.3d 937. 

Utah-Salt Lake City v. Hanson, 425 ?2d 773, 19 
Utah2d 32, 

Statute derigned to check improper rttawheah and 

not to protect accused. 

CaL—Peopk v. Silva, 46 Cal.Rptr. 87, 230 CA.2d 453. 

Compliance with statute shown 

CaL—People v. Superior Court of Marin County, 72 
CaLRptr. 330, 446 P.2d 138, 69 G2d 491. 

Purpose of statute 

CaL—People v. Beastey, 85 CaLRptr. 501, 5 CA.3d 
617. 

Compliance with statute not shown 

CaL—Peopk v. Beasley, 85 CaLRptr. 501, 5 CA.3d 
617. 

Reasons for dismissal most be set forth in min¬ 
utes 

CaL—Peopk v. Borousk, 100 CaLRptr. 867, 24 CLA.3d 
147. 

InsnfOdent statement of reason 

CaL—People v. McAIoaan, 99 CaLRptr. 733,22 CA.3d 
982. 

Avnpl^wwt 

OkL—Taylor v. State, Cr., 531 P.2d 106a 

47.40. CaL—People v. Superior Court of Marin 
County, 72 CaLRptr. 33a 446 P Jd 138, 69 G2d 
491. 

probable came p re clud es dismissal 

Cal.—People v, Orin, 120 Cal.Rptr. 65, 533 P.2d 193, 
13 G3d 937. 

47.45. Cal.—People v. Superior Court of Marin 
County, 72 CaLRptr. 330, 440 PJd 138, 69 C2d 
491. 

48. D.C—U.S. v. Gainey, C.A., 440 F.2d 29a 142 
U.S.App.D.C. 262. 

Pa.—Com. v. Dower, 57 ScELR. 14a 
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l S 2S0, 49 L.Ed2d 944 

Tea —Johnson v State, Cr, 436 S.WW 906, after 
remand 456S.W2d 119 

Capital offoane ckarge may be lolled 
<5> Otto mstaaces. 

NC-to v. Refers, 159 S.EW 9(0, 273 N.C. 330 

77. t i-UJS v. Moore, CAN.Y., 290 F.2d 436, 
cert, den, 82 &.Q. 100 , 368 U.E 858. 7 L.Ed.2d 
56. 

Cdo.—Mendelsohn v. People. 353 P.2d 587, 143 Colo. 
39? 

Mm—Com v. Mamed, 217 N.E2d 191, 350 Mass. 
745, 

ms. Ill-People v, Ostrand, 221 N.E2d 499, 35 
UW 520. 
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Mms.—Com. v Massod, 217 N.E2d 191, 350 Mass. 
745. 

Ptee 13 

83. Tenn.— CJ-S. cited ia Dearbome v. State, 575 
S.W.2d 259, 263, 4 A.L.R.4th 138. 

85. Term, -Jones v. State, Cr., 519 S.W.2d 398. 

§ 481 . -Conditional Allowance 

A nolle prosequi may be entered on 
a reasonable condition.* 7,50 

8730. Md.—Williams v. State, 254 A.2d 376, 7 Md. 
App. 241. 

88 , An*.—tote v. Gardner, 472 P.2d 28, 106 Axiz. 
159. 

Tenn.— CJS. died ia Pace v. State, 566 S.W.2d 861, 
868 . 

Pirtteaiar cooditioRS hdd Improper 
US—MacDonald v. Mustek, C.A.CaL, 425 F.2d 373, 
cert. den. 91 ED. 54,400 U.S. 852,27 L.Ed.2d 90. 

§ 4 $ 3 , -Entry on Record and 

Setting Aside 

page 14 

93, Cal—People v. Prinado, 136 Cal.Rptr. 845, 67 
CAW Supjv 1. 

Md —Hooper v. State, 443 A.2d 86 , 293 Md. 161 

OmcMrely estabUsbed 

Ga.—Smith v. Embry, 119 S.E2d 45,103 GxApp. 375. 

NoUe prosequi agreement not established by 
record 

HI-People v. Codidge, 187 N.E2d 694, 26 ni.2d 533. 
Precise term “nolle prosequi” required 
Md,—^Wiltons v. State, 254 A 2d 376, 7 Md.App. 241. 
Effect of orooeous entry on docket 
Ga —White >. State, 196 S.R2d 849, 230 Ga. 327, app. 
dism 94 S.Ct. 221 414 U.S. 886 , 38 L.Ed.2d 134, 
reh. den. 94 SCt. 607, 414 U.S. 1086, 38 L.EdW 
491. 

Statements sufficient to constitute minute entry 

Ala.—Jones v. State, Cr., 329 So.2d 108, 57 Ala.App. 
419. 

page 15 

93.15. Cal.—People v. Shaffer, 5 Cal.Rptr. 844, 182 
C.A.2d 39. 

Prima fade improper dismissal places dnty on 
proponent to justify 

Cal.—People v. Silva, 46 Cal.Rptr. 87, 236 CAW 453. 
Legal cause not shown to invalidate order of 

Cal.—People v. Silva, 46 CilRptr. 87,236 CAW 453. 
Purposeful restraint 

Cal—People v. Orin, 120 CalRptr. 65, 533 P.2d 193, 
13 C3d 937. 

93 JO. Order held invalid 
CaL—People v. Oris, 120 Cal.Rptr. 65, 533 PW 193, 
13 C3d 937. 

Order held not in compliance with statute 

Cal.—People v. Orin, 120 CalRptr. 65, 533 P.2d 193, 
13 C3d 937. 

93.25. Md.—Williams v. State, 254 A.2d 376, 7 Md. 
App. 241 

Typographical error 

III.—People ex rel. Housby v. Morris, 327 N.E2d 507, 
27 IU.App.3d 918. 

94. Ariz.—Belcher v. Superior Court In and For Mar¬ 
icopa County, 466 PW 755, 105 Ariz. 461. 

Mo.—State v. Nicolosi, App, 588 S.WW 152. 

Okl.—Gowler v. State, D.App, 589 P.2d 682. 

Wis.—State v. Asfoor, 249 N.WW 529, 75 WisW 411. 
New indictment required by statute 
Mich.—People v. Curtis, 209 N.WW 243, 389 Mich. 
698. 



22A CJS 5 


94.5. Md.—Campbell v. State, 376 A.2d 866, 37 Md. 
App. 89, cert. den. 105 S.Ct. 1850, 85 LEd.2d 
148. 

May be reamed 

Pa.—Can. v. Diaz, 383 A.2d 852, 477 Pa. 122. 

§ 464. Discontinuance 
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2. U.S.—Morgan v. U.S. Marshal, Eastern Dial, of 
La., D.CLa., 254 F.Supp. 587. 

Cal—In re Pfeiffer, 70 CaI.Rptr. 831,264 CA2d 470- 
People v. Johnson, 113 Cal.Rptr. 303, 38 CA3d 
228. 

Iowa-State v. Swallom, 244 N.W.2d 321. 

Kan.—Miller v. State, 438 P.2d 87, 200 Kan. 700. 
N.Y.—People v. Walker, 271 N.Y.$.2d 447, 50 Misc.2d 
751—People v. Davis, 286 N.Y.S.2d 396, 55 
Misc.2d 656. 

Ohio—Village of Fairlawn v. Fuller, 221 N.E.2d 851, 8 
Ohio Misc. 266. 

Or.—State v. Cheshier, 597 P.2d 839, 41 Or.App. 141. 
Wash.—State ex reL Fitch v. Roxbury Dist. Com, 629 
P.2d 1341, 29 WaihApp. 591. 

Wis.—State v. Neutz, 230 N.W.2d 806, 69 Wis,2d 292, 
app. after remand 243 N.W.2d 506, 73 Wis.2d 520. 

Dismissal 

(3) Other statements. 

U.S.—U.S. v. Jones, CALa., 498 F.2d 673. 

Ala.—Shnonetti v. City of Birmingham, Cr., 314 So.2d 
83, 55 AlaApp. 163, cert den. 314 $o.2d 99, 294 
Ala. 192. 

Ariz.—Williams v. Superior Court In and For Pima 
County, 517 P*2d 1286. 21 ArizApp. 239. 

Ark.—Webb v. Harrison, 547 S.W.2d 748, 261 Ark. 
279. 

Cal—People v. Johnson, 133 CalRptr, 123, 62 C.A.3d 
Supp. 1—People v. Loving, 136 Cal.Rptr. 851, 67 
GA.3d Supp. 12. 

Colo.—People v. Pratt, 553 P.2d 70, 191 Colo. 362. 
Cowl— State v. Summa, CirAJD., 242 A.2d 94, 5 
Conn.Gr. 78. 

Del—State v. dark. Super., 257 A.2d 388, app. dism., 
Sup., 270 A2d 371. 

Fla.—State v, Jones, App., 247 So. 2d 342—State v. 

Scbdter, App., 309 So.2d 59. 

Hawaii-State v. Park, 525 ?2d 586, 55 Haw. 610. 
Idaho—Stockwdl v. Sure, 573 ?2A 116, 98 Idaho 797. 
El—People v. Clancy, 316 N.E2d 563, 22 IHApp.3d 
14-People v. Thomas, 322 N.E2d 97, 24 El. 
App.3d 907. 

Ind.—Maxey v. State, 353 N.E2d 457, 265 Ind. 244. 
Iowa—State v. Lundeen, App., 297 N.WJd 231 
Mich.—People v. Monday, 245 N.W.2d 811, 70 Mich. 
App. 518. 

Mhm.—State, Village of Eden Prairie v. Houston, 180 
N.WJd 251, 288 Minn. 546-City of St Paul v. 
Hatvonoc, 221 N.W.2d 535. 

Mo.—State v. Panter, App., 536 S.W.2d 481. 
Mont-State v. NicboBs, 649 PJd 1346. 

NJ.—Stare v. Sugar, 417 A.2d 474,84 NJ. 1, app. after 
remand 495 A3d 90, 100 NJ. 214. 

N.Y.—People v. Ntzza, 402 N.Y32d 95, 92 Mac.2d 
823. 

N.C—Stare v. Boyette, 211 SJE,2d 547, 24 N.CApp. 
587. 

Ohio-State v. Bryant, 277 N.E2d 264, 31 Ohio Misc. 
23a 

Okl—Stale v. Cox. Cr* 575 P J2d 121. 

Or.—Stale v. Sooth, 565 PJd 771, 29 Or App. 873— 
State v. BeBes, 683 P-2d 1027, 68 OrApp. 9HL 
Pa.—Com. v. Hoock, 335 A2d 389,233 PaSuper. 571 
S.D.—State v. dark, 260 N.W.2d 370. 

Tens.—State v. Witt, 572 $.WJd 913, 4 ALR-4ih 
1266. 

Tex—Garda v. Dial, Cr.App.. 596 S.W.2d 524. 

Va.—Boggs v. Cool. 1S7 S.E2d 204, 212 Va. 658. 
Wash.—State v. Johnson, 462 P.2d 933, 77 Wash Jd 
423—State v, Sonadand, 494 PJd 469,80 Wash.2d 
341 


Wis.—State ex rel. Schulter v, RorafF. 159 N.W.2d 25, 
39 Wu.2d 341 cert. den. 89 S,Ct. 716, 393 U.S. 
1066, 21 L.Ed.2d 709. 

Wyo.—Cherniwchan v. State, 594 P.2d 464, 

(1) Lineup fatafty defective. 

CaL—People v. Underwood, 189 Cal.Rptr. 105, 139 
CAM 906. 

Inherent power of court 

(2) Other statements. 

Ariz.—State v. Hannah, App., 578 P.2d 1039, 118 Anz. 
610. 

Iowa—State v. Lundeen, App., 297 N.W.2d 232. 
Minn.—City of St Paul v. LandrevUJe, 221 N.W.2d 532, 
301 Minn. 43. 

Ohio—Sute v. Sutton, 411 N.E2d 818, 64 Ohio App.2d 
105, 18 0.0.3d 83. 

Wis.—State v. Bruunsdorf, App., 286 NW.2d 14, 92 
Wis,2d 849, affd. 297 N.W.2d 808, 98 Wis.2d 
569—Sute v. Braunsdorf, 297 N,W,2d 808, 98 
Wis.2d 569. 

Reindictment 

Mass.—Com. v. Rollins, 241 N.E2d 809, 354 Mass. 
630. 

Withdrawal of discontinuance 
Mass.—Com. v. Rollins, 241 N.E2d 809, 354 Mass. 
630. 

Mass.—Poitras v. Board of Appeal on Motor Vehicle 
Liability Policies and Bonds, 254 N.E2d 412, 356 
Mass. 510. 

Adjournment in contemplation of dismissal 

(1) The adjournment in contemplation of dismissal is 
merely another category in what is commonly referred 
to as plea bargaining. 

N.Y.—People v. Siragusa. 366 N.Y.S.2d 336, 81 
Misc 2d 368. 

(2) Factors considered by district attorney include 
nature of charge, chances of successful prosecution, 
defendant's record and nature of calendar congestion. 
N.Y.—People v. Siragusa. 366 N.Y.S.2d 336, 81 

Misc 2d 368. 

(3) Other statements. 

People v. Paar, 390 N.Y.$.2d 776, 89 Misc.2d 11. 
Normally function of district attorney 
Cok>.—People v. Hale, 573 P.2d 935, 194 Colo. 503. 

Borden of proof 

Fla.—Agrefla v. State, App., 372 Sa2d 487, cert den. 

101 S.Q. 1347, 450 U3. 910, 67 LEd.2d 333. 
Minn.-Sute v. Olson, 297 N.W.2d 297. 
Considerations enumerated 
Iowa—State v. Lundeen, App., 297 N.W.2d 231 
4. Fla.—Kearns v. Korda, App., 400 So.2d 202. 

4,10. U.S.-U.S. v. Williams, D.CMo., 65 F.R.D. 
421 

Defendant’s death 

El.—People v. Mazzone, 383 N.E2d 947, 23 ELDec. 76, 
74 UL2d 44. 

Mich.—People v. EUuim, 227 N.W.2d 553, 393 Mich. 
601. 

Wis,—Sute v. Krysheski, App., 349 N.W.2d 729, 119 
Wald 84. 

Abase of dtaretiore 

MidL-PeopIe v. Kelson, 248 N.W.2d 564, 71 Mich. 
,App. 410. 

4.15. U.S.-U.S. v. Migaw, D.CWk, 425 F.Supp. 
636. 

Colo.—People v. Worsky, 553 P.2d 73, 191 Cola 351. 
♦JO. U.S.—Parker v. U.S., CAOr., 407 F.2d 54a 
Alaska—Johnson v. State, 617 P.2d 1117- 
Conn.—State v. Biller, 369 A2d 1123, 33 Conn-Sup. 
735. 

IE—People v. Dye, 371 N.E2d 630, 13 ELDec. 695, 69 
E1.2d 298. 

Md—Barton v. State, 233 A.2d 330, 2 MdApp. 52 
Mich.—People v. Basemore, 193 N.W.2d 335, 36 Mich. 
App. 256, 

Miss.—MaUette v. State, 349 So.2d 546. 

Mo.—Sute v. Crawford, 416 S.WJd 178. 

NJ.—State v. Teare, 324 A,2d 131, 129 NJ.Super. 562. 
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N.Y.—People v. Glauhman, 327 N.Y.S.2d 186, 68 
Mac,2d 698. 

N.D.—State v. Mm, 272 N.W.2d 284. 

Or.—Sute v, Embry, 530 P.2d 99. 19 OrApp. 934— 
State v. Hoare, 532 P.2d 240, 20 OrApp. 439. 
S D.—Sute v. Pcss, 298 N.W.2d 80. 

Wash.—City of Mercer bland v. Crouch, 530 P.2d 344, 
12 Wash.App. 472. 

Dismissal of complaint to present for indictment 

Ariz.-Sttte v Gonaks, 523 P.2d 66, HI Anz. 38. 
State unable to subpoena witnesses 
Cola—People v. Butz, 547 P.2d 262 37 ColoApp. 212 
4J5. Colo.—People v. Hale, 573 P.2d 935, 194 Cola 
503. 

III.—People v. Qualh, 325 N,E2d 96. 26 Ill.App.3d 
371. 

N.C—Sure v. Hood, 239 S,E.2d 802 294 N.C 30. 

Reinstatement 

Ariz.—Sure v. Johnson, 557 P.2d 1063, 113 Ariz. 506. 

If an attorney wishes to have a crim¬ 
inal prosecution dismissed he must 
first go before the prosecutor and 
judge and make a full and open disclo¬ 
sure of the nature of the charges and 
terms, if any, under which a dismissal 
is sought, and the dismissal must not 
be consented to unless both the judge 
and the prosecutor are satisfied that 
the public interest as well as the pri¬ 
vate interests of the complainant will 
be protected. 450 

430. NJ.—In re Fnedland, 280 A.2d 183, 59 NJ. 
209. 

ptge 17 

5. Order remanding case to files 

(2) Suture as authorizing temporary susp en sion not 
termination. 

Me.—SUte v. Fixaris, 327 A 2d 85a 
7, Pa—Com. v. Fredericks, 340 A2d 498, 235 Pa.Su- 
per. 78. 

10.10. Mich.—People v. Nawmcki, 150 N.W.2d 516, 
6 MichApp. 46, cert. den. 88 S.Ct. 304, 389 U.S. 
94^2, 19 L.Ed.2d 296. 

Witnesses’ refusal to testify 

La*—State v. Watley, 301 So.2d 332. 

§ 465. -Waiver 

25. N.Y.—People v. Fridley, 319 N.Y.S.2d 323, 65 
Misc.2d 699. 

Lack of objection to a failure to rule 
on a motion to reinstate stricken 
charge waives any defect arising there¬ 
under. 275 

273. m.—People v. Barbee, 220 N,E2d 401, 35 EL2d 
407. 

§ 466. In General 
Library References 
Criminal Law «=>577.1. 
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2730. U.S.—Matzaer v. Brown, D.CNJ, 288 
F.Supp. 612, affd., CA. 410 F.2d 1376, csrt den. 
90 S.Ct. 57a 396 U.S. 1015, 24 L.Ed*2d 506. 
Ora.—Myron v. Sute, 281 S.E2d 600, 248 Ga. 12a cert, 
den. 102 S.O. 1025, 454 U.S. 1154, 71 L.Ed.2d 
3ia 

Ill-People v. Scales, 362 N.E2d 691,6 ELDec. 56,47 
El.App.3d 755. 

Md.—Green v. Sute, 472 A.2d 472, 299 Md. 72 cert, 
gr. 473 A.2d 458, 298 Md. 708. 
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5 467(1 U Under Constitutional and 
Statutory Provisions 
Ubrmry References 
Criminal Law *»577.2, 577.3. 

p m w 

2836. US—US. v Roemer, C.A.N.Y., 514 F.2d 
I3r 

Alaska—Nuiek v Stole; 545 P. 2 d 163. 

Ari-Faua v. Stole. 551 SW.2d 1*4, 261 Ark. 543, 
app. dam. *8 SO. 33, 434 US 804, 54 LEd.2d 
62 

Cal -People v CF Brian St Co., 13* CalRptr. 857, 

*»1 CAM Sapp 12. 

Cute—People v. Rdrfcrd, 525 P. 2 d 467, 186 Colo, 6 . 
FU.—Stole > Reese, App.. 359 So. 2 d 33 . 

Ill—People v Markword. 247 N.E2d 914, 108 in. 
App,2d 468-People v. Rice. 248 N.R2d 332, 109 
IllApp.2d 212. 

W —SfVU|er v. Stole, 372 N.E2d 466, 175 ludApo. 

400 

U—Stole v Jotesoa, 363 Sa 2 d 458. 

Mo—Stole v Morton, 444 SW.2d 42a 
Mem.—C-LS. died k Stole ex ret Thomas v. District 
Court of Thirteenth Jodicul Dist. In tad Fbr Bie 
Korn Cowsty, 438 P.2d 554, 559 , 151 Mont I. 


N.C—State v. Shook, 237 S R2d 843, 293 N.C. 315, 
app, after remand 248 S.E2d 425, 38 N.C.App. 
465. 

Ofajo-Sute v. Sells, 322 N.E2d 378,41 Ohio Misc. 49. 
Old—Daniels v. Stole. Cr., 558 P.2d 405. 

Pa.—Com. v. Turner, 387 A.2d 657, 478 Pa. 613. 
S D -State v. Black Feather, 266 N.W. 2 d 563. 

Tex—Prure v. Stole, Cr.App., 588 S.W.2d 789. 

Wash -Matter of Myers, 579 P.2d 1006, 20 Wash. App. 
200 , 

Msximsm lioitations 

(2) Cotaolidatkm of cases 

Anz.—Stole v. Campos, 538 P.2d 1154, 24 Arix App. 
353. 

Trial at first term 

N.M.—Rabun v. Nash, 431 P.2d 874, 78 N.M. 385, 
pefttton dhm. 88 S.Ct . 582, 389 U.S. 199, 19 
L.Ed.2d 613. 

One factor in determining denial of speedy trial 
Md.—State v. Becker, 332 A.2d 272, 24 McLApp. 649. 
Right and aheointe and unyielding 
N.Y—People v. Gordon, 365 N.Y.S.26 269,47 A.D.2d 
775. 

Statute raiid 

Max—Saxton v. State, 394 So. 2 d 871. 

Ap plicabl e to aay natried ch arg e carrying pan* 
fahmeat of imprisonment 

Mkh.—People v. Woodruff, 323 N.W.2d 923, 414 
Mich. 130. 

Not applicable during appeal from dismissal of 
iadictmest 

IE—People v. O’Malley, 439 N.E2d 998, 64 IlLDec 
333. 106 Ill App.3d 823. 

Right to speedy trial does not apply 
to post-trial proceedings. 2 *- 55 

28-55. Fix—State v. Sweetman, App., 302 So.2d 164. 
Hawaa—State v. Fry, 602 P.2d 13, 61 Haw. 226. 

Lx—State v. Rhodes, 308 So. 2 d 770. 

Md—Davis v. State, 243 A.2d 616, 4 Md.App. 492- 
State v. Lawless, 283 A.2d 160, 13 MdApp 220, 
cert. den. 93 S.Ct. 192, 409 U.S. 855 , 34 L.Ed. 2 d 
99. 

Mo.—Sure v. Greathouse, App., 519 S.W.2d 299. 

Ohio—State ex rel. Jones v. Court of Common Pleas of 
Cuyahoga County, 378 N.E 2 d 471, 55 Ohio $t.2d 
130, 9 0.0.3d 108. 

Px—Com. v. Roundtree, 326 A.2d 285, 458 Px 351. 
Tex—Easley v. Stole, Cr., 564 S.W.2d 742, cert. den. 99 
S.Q, 456, 439 U.S. 967, 58 LEd 2 d 425. 

Speedy trial guarantee only applicable during 
prosecotory stage 

Md-Erbe v. Stole, 336 AJd 129, 25 MdApp. 375, 
afld 350 A.2d 640, 276 Md 541. 

IntemI between conviction and sentencing 
Arix—State v. Ramirez, 533 P.2d 665, 111 Ariz. 498. 
Right extends to a«WiM?ring 
U.S.—Rheuark v. Shaw, D.C.Tex., 477 F.Supp, 897, 
affd. in part, revd. in part on oth. grdx, C.A., 628 
F.2d 297, cert. den. 101 S.Q. 1392, 450 U.S. 931, 

67 LEd 2 d 365. 

313, Triable next term of court 

Idaho—State v. Lindsay, 531 P. 2 d 236, 96 Idaho 474 . 

Under some rules, designated per¬ 
sons who desire more expeditious trials 
may petition for an immediate trial. 3110 


Md-fontt » Stou. 350 A24 *», r* Md 521, 
2TA UR—Wdl V US, IR. 68 SO 2*9, 319 US. 
If LM K 305—Dduy \ Flondx Fla., *0 
tO. »SH 3*1 US. 30, 2* L.Ed2d 24 
Ak k ra —A kwiingaV v Suit. 9*5 Fid 9«S 


NJ -State v. Rountree, 254 A. 2 d 337, 106 NJAiper 
135, affd, 285 A. 2 d 564, 118 NJ5uper. 2 1 
NM —Stott v. Rhodes, 425 P.2d 47, 77 N.M. 536. 
NY.-People a. Cook, 405 N.Y.S,2d 850, 63 A-D. 2 d 
941 app. after remaad 419 N.Y.SJd 350, 71 
A.D,2d 801, 


31.10. Md—Osborne v. State, 238 AJd 145, 3 Md. 
App. 161. 

Persons entitled to file petition 
Md—Stole v. Murdock, 200 A. 2 d 666 , 235 Md. 116, 
cert. den. 85 S.CL 260, 379 U.S. 914, 13 L.Ed2d 
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Rule not applicable to accused who has been 
indicted 

Md.—State v. Murdock, 200 A 2d 666, 235 Md lib, 
cert, den, 85 S.Ct. 260, 379 U.S. 914, 13 L.Ed2d 
184. 

Role not substitute for constitutional right to 
speedy trial 

Md.—State v. Murdock, 200 A.2d 666, 235 Md. 116, 
cert. den. 85 S.Ct. 260, 379 U.S. 914, 13 L.Ed2d 
184 

Proper measure of the federal right 
is that of federal constitutional law 
and not that of state law. 3115 

31,15. U.S.—U.S. v. Bettenhausen, CA.Kan., 499 
F.2d 1223. 

32. Notice to accused 

La.—State v. Monk, 315 $o.2d 727. 

page 20 

37. Minn.—State v. Hartman, 136 N.W.2d 543, 272 
Minn. 58. 

38. Jurisdiction not lost 

(2) Other instances. 

N.Y.—Jaeger v. Johnson, 328 N.Y.S.2d 120, 38 A.D.2d 
780, affd. 287 N.E2d 617, 30 N.Y.2d 961, 335 
N.Y.S.2d 826. 

§ 467(2). -Guaranty of Speedy 

Trial 

Library References 
Criminal Law <s»577.3-577.7. 

39. UA—U.S. v. Hcaly, Fla., 84 S.Ct. 553, 376 U.S. 
75, 11 LEd.2d 527-Baker v. McCollan, Tex., 99 
S.Q. 2689, 443 U.S. 137, 61 L.Ed.2d 433, on 
remand C.A., 601 F.2d 903. 

Alaska—Paul v. State, 560 P,2d 754. 

Colo.—Simakis v. District Court of Fifth Judicial for 
Eagle County, 577 P.2d 3, 194 Colo. 436. 

Fla.—State ex rel. Bird v. Stedman, App., 223 So.2d 85. 
Gx—Reid v. State, 158 S.R2d 461, 116 Ga.App. 640. 
Lx—State v. Bodky, 394 So.2d 584, op. concurred 435 
So.2d 421. 

Md.—King v. State, 249 A.2d 468, 5 MtLApp. 652. 
Mich.—People v. Spalding, 169 N.W.2d 163, 17 Mich. 
App. 73. 

Mont.—State v. Tiedemann, 584 P.2d 1284, 178 Mont. 
394. 

N.Y.—People v. White, 422 N.Y.$.2d 193, 72 A.D.2d 
913, app. decided 442 N.Y.S.2d 300, 81 A.D.2d 
486, cert den. 102 S.Q. 1619, 455 U.S, 992, 71 
L.Ed.2d 853. 

N.C.—CJjS. quoted at length In State v. Lowry, 139 
S.R2d 870,874,263 N.C 536, app. dism. cert. den. 
86 S.CL 227, 382 U.S. 22,15 L.Ed.2d 16-State v. 
Ball, 178 S.E2d 377, 277 N.C 714. 

Ohio-State v. Stapleton, 325 N.E2d 243, 41 Ohio 
App.2d 219. 

Px—Com. v. Waldman, 398 A.2d 1022, 484 Px 217. 
Tex.—Carney v. State, Cr.App., 573 S.W.2d 24. 
Wash.—State v. Colbert, 564 P.2d 1182, 17 Wash.App. 
658. 

W»x—State v. Zicgcnhagcn, 245 N.W.2d 656. 73 Wk2d 
656. 

Purpose 

(1) U.S.-U.S. v. Mann, D.CN.Y., 291 F.Supp. 268. 
N.Y.—Watts v. Supreme Court, Criminal Term, Tioga 

County, 318 N.YE2d 840,36 A.D.2d 17, app. den. 
269 N.E2d 412, 28 N.Y.2d 714,320 N.YS.2d 755. 

(2) US,—Reece v. US., CA.Mhx, 337 F.2d 852. 

(3) Other statements. 

US.—US. v. Ewell, Ind., 86 S.Ct 773.383 U.S. 116,15 
LEd.2d 627-Smith v. Hooey. Tex., 89 SCt. 575, 
393 U.S. 374,21 LEd.2d 607-U.S. v. MacDonald, 
N.C, 102 S.Ct. 1497, 456 U.S. 1, 71 LEd.2d 696, 
oa remand. C.A., 688 F.2d 224, cert den. 103 S.Ct. 
726, 459 US. 1103, 74 LEd.2d 951. 

Alaska—Glasgow v. State, 469 P.2d 682, 


Cal—Barker v Municipal Court of Salmas Judicial 
Dist. of Monterey County, 51 Cal.Rptr 921, 415 
P.2d 809. 64 C 2d 8C6—In re Mugica, 72 Cal.Rptr 
645, 446 P 2d 525, 69 C2d 516 
D.C.-L'.S. v. Hanraban, DC, 255 F.Supp 957, affi., 
C.A., 376 F-2d 761, 126 U.S.App.D.C. 206, cert 
den. 88 S.Ct. 95, 389 U.S 845, 19 L.Ed,2d 111. 
Fla.—State ex rel. Butler >. Cullen, 253 So 2d 861. 
Hawaii—State v. Bryson, 500 P.Zd 1171, 53 Haw, 652. 
Ill.-People v. Johnson, 257 N.E.2d 3, 45 I11.2d 38 
Iowa—State v. Johnson, 217 N W,2d 609, 

Kan—State v. Mick, 621 P.2d 1006, 229 Kan. 157. 
Md.—Wilson v. Sute. 408 A2d 102, 44 Md App. 1, 
cert. den. 100 S.Ct. 1858, 446 U S. 921, 64 L Ed.2d 
275. 

Mich.—People v. White. 220 N.W,2d 789, 54 Mich 
App 342. 

Mont.—State v. Cassidy, 578 P.2d 735, 176 Mont 385. 
N.Y.—Matter of Edward W., 392 N.Y.S.2d 203, 89 
Misc.2d 570 

N.C,-State v. Johnson, 167 S.E2d 274, 275 N.C 
264—State v. Spencer, 187 S.E2d 779, 281 NC. 
121 . 

Ohio—State v, Bonarrigo. 402 N.E.2d 530, 62 Ohw 
St.2d 7, 16 0.0,3d 4, 

Okl—White v. State, Cr., 572 P.2d 569. 

Or.—State v. Meikle, 605 P.2d 301, 44 Or.App. 91. 
S.C.-State v. Waites, 240 S.E2d 651, 270 S.C. 104. 
Tex.-Ccunney v. State, Cr., 472 S.W.2d 151. 

Right to speedy review not included 
U.S.—Rheuark v. Shaw, D.C.Tex,, 477 F.Supp. 897, 
affd. in part, rod, in port on oth. grds, C.A, 628 
F.2d 297, cert. den. 101 S.Ct. 1392, 450 U.S. 931, 
67 LEd.2d 365. 

DC—U.S. v. Alston, App., 412 A.2d 351. 

Md.—Wilson v. State, 382, A.2d 1053, 281 Md. 640, 
cert. den. 99 S.Ct. 126, 439 U.S. 839, 58 L.Ed.2d 
136. 

Minn.—State ex rel. Mastnan v, Tahash. 152 N.W.2d 
786, 277 Minn. 309. 

Ohio—State v. Cooper 370 N.E2d 725, 52 Ohio St.2d 
163, 6 0.0 3d, 377, cert. gr. 98 S.Ct. 3137,438 U.S. 
911, 57 L Ed 2d 1157. 

S.C—State % Lagerquist, 176 S.E2d 141. 254 S C 501, 
cert. den. 91 S.Ct. 912, 401 U.S. 937, 28 L.Ed.2d 
216. 

Tex.—Cunningham v. State, Cr.App,, 484 S.W 2d 906. 
Right not applicable before prosecution is insti¬ 
tuted 

U.S.-U.S. V. Marion, Dist.Col, 92 S.Ct. 455, 404 U.S. 
307, 30 L.Ed.2d 468. 

Ariz.—State v. French, 453 P.2d 505, 104 Ariz, 359. 
Hawaii—State v. Bryson, 500 P.2d ! 171, 53 Haw. 652. 
Kan.—State v. Trotter, 453 P.2d 93, 203 Kan. 31. 
Md.—King v. State, 251 A.2d 628, 6 Md.App. 413. 
N.C—State v. Johnson, 167 S.E2d 274, 275 N.C 
264-State v. Gallagher, 326 S.E2d 873, 313 N.C 
132. 

Wash.—State v. Sample, 534 P.2d 125, 13 Wash.App. 
123. 

i 

Delay in sentencing held not denial of speedy 
trial 

Cal.—People v. Fritz, 80 Cal.Rptr. 506, 275 C.A.2d 

866 . 

Rights not coincident with statute of limitations 
U.S.—U.S, V. Wahrw, D.CAlaska, 319 FSupp. 585. 
Right not dependent on statute or rale of court 
Fix—State ex reL Neville v. Goodman, App., 254 So.2d 
55. 

Right not applicable in preindictment or prear¬ 
rest phase 

IH.—People v. Kennedy, 350 N.E.2d 482, 39 in.App.3d 
323, app. after remand 383 N.E2d 255, 22 lll.Dec. 
779, 66 IU.App.3d 35. 

Md.—State v. Lawless, 283 A.2d 160, 13 Md,App. 220, 
cert. den. 93 S.Ct. 192, 409 U.S. 855, 34 LEd.2d 
99. 


Right is designed for protection not for escape 

N.C-State v. Watson, 185 S.E.2d 252, 13 N.C App. 
54, cert allowed 185 S.E2d 705, 280 N.C 305, 
affd. 188 S E2d 289, 281 N.C. 221, cert, dea 93 
S.Ct. 537, 409 U.S. 1043, 34 L.Ed.2d 493. 

Right applicable to postarrest and preudictinent 
delay 

U.S.—Edmaiston >. Neil, C.A.Tenn., 452 F.2d 494, 
No constitutional denial due to delay ia arraign¬ 
ment or preliminary hearing 
Gx-Thomas v. State, 210 S.E.2d 675, 233 Gx 237. 
Reasonable access to courts bask 
Wash.—Hystad v. Rhay, 533 P.2d 409, 12 Wash.App. 

Issue as nonjurisdictional in nature 
U.S.-US V. Saldana, CA.Tex., 505 F.2d 628 
Speedy Trial Act differs 
U.S.-U.S, V, Mehrmanesh, C.A Anz.. 652 F.2d 766. 
Me.—State v. Wells, 443 A.2d 60 
Right not applicable after charges rifomiaseri 
U S.—U.S, v. MacDonald, N.C., 102 S.Ct. 1497, 456 
U.S. 1, 71 L.Ed.2d 696, on remand, C.A., 688 F.2d 
224, cert, den 103 S.Ct. 726, 459 U.S. 1103, 74 
L.Ed.2d 951. 

Right not applicable to appellate process 

N.Y.—People v. Cou»rt, 444 N.E2d 971, 58 N.Y.2d 
62, 458 N.Y.S.2d 507. 

40. U.S.-U.S. ex rel. Murphy v. Denno, D.C.N.Y., 
234 FSupp. 692—Kelley v. Kropp, D.C.Mich., 
259 F.Supp. 417. 

Alaska—Yirbor v. State, 546 P.2d 564. 

Cal.—People v. Postcn. 166 Cal.Rptr. 661, 108 C.A.3d 
633. 

Ky.—Barker v. Com., 385 S.W.2d 671. 

Nev.—Oberle v. Fogliani, 420 P.2d 251, 82 Nev. 428. 
Okl—Davidson v. Simms. Cr., 356 P.2d 779—Auten v. 
State, Cr., 377 P.2d 61 

Since the pebUcttiou of Corpus Juris Secundum the 
case of People v Wihon, 200 N.Y.S.2d 792, 10 App. 
Div.2d 297, has been reversed, the court holding that 
the statutory right to a prompt trial is a fundamental 
one.—People v. Wilson, 171 N.E2d 310, 8 N.Y.2d 391, 
208 N,YJS.2d 963. 

41. US.—Swain v. State of Ala., Alx, 85 S.Ct. 824, 
380 U.S. 202, IB LEtL2d 759/reh. don. 85 S.CL 
1528, 381 U.S.921, 14 L.Ed2d 442. 

Ala —Duncan v. State, 154 So,2d 302,42 AlxApp. 111, 
cert. den. 154 So.2d 305, 275 Alx 290, and 84 S.O. 
126, 375 U.S. 860, 11 L.Ed.2d 87. 

Alaska—Gonzales v. State, 582 P.2d 630. 

Ariz.—State v. Quinonez, 580 P.2d 346, 119 Ariz. 208, 
Ark.—Gardner v. Stale, 481 S.W.2d 342, 252 Ark, 828. 
Cal.—People v. Wilson, 32 Cal.Rptr. 44, 383 452, 

60 C.2d 139. 

Colo.—Simakis v. District Court of Fifth Judicial for 
Eagle County, 577 P.2d 3, 194 Cob. 436-Gdfand 
v. People, 586 P.2d 1331, 196 Cob. 487. 

Conn.—State v. Nuns, 430 A.2d 1306, 180 Conn. 589. 
D.C,—Rink v. US., App., 388 A.2d 52. 

Fla.—State ex rd. Leon v. Baker, 238 So.2d 281, conf. 
to 239 So.2d 39. 

Gx—Powell v. State, 239 S.E2d 560, 143 GxApp. 684, 
Idaho-State v. Holnlaader, 629 P.2d 702, 102 Idaho 
306. 

Ill—People v. Armes, 227 N.E2d 745, 37 IU.2d 457. 

People v. Rockett, 228 N.E2d 219, 85 IU.App.2d 

24. 

Ind.—Sharpe v. State, 369 N.E2d 683, 174 IndApp. 
652. 

Iowa-City of Des Moines v. Elliott, 267 N.WJd 44. 
Kan.—State v. Warren, 580 P.2d 1336, 224 Kan. 454. 
Lx—State v. Harris, 297 So.2d 431—State v. Howard, 
325 So.2d 812. 

Md.—West v. State, 240 A.2d 653, 3 Md.App. 662- 
King v. State, 249 A.2d 468, 5 MtLApp. 652. 
Mass.—Com. v. Anderson, 378 N.E2d 451, 6 Masx 
App. 492. 

Minn.—State ex rd. Knott v. Tahash, 161 N.W.2d 617, 
281 Minn. 305. 
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Uaritatioai 

Cal -Paoplt v A«htrd, 9] Cal Rptr 29\ 477 P 2d 
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Statate appfaa oaly to “crise” charged 

Fla —Carroll * State, 251 So 2d S66. 

Statate held valid 

Fk—State cx r»! Mam v Baker, 234 So 2d 207. 
5t atite aot a pplfcaMe 

DC —L S v Aktoa. App, 422 A 2d 351. 

Ha—Stole ex rri Savage v Kaplan, App,, 297 So 2d 
861. 

Kan —Stole v EOa, 490 P.2d 364, 208 Kan. 54 

N C -State v Leonard, 266 &E.2d 631. 300 N.C. 223, 
om, too. 101 SCl 372, 449 U,$, 9ft0, 66 LEd2d 
227 

Agrceseat oa detaiaen 

US—Sooth v, Mabry, D.CArk., 433 F.Supp. 392, 
affi, CA, 364 F.2d 249, cert den. 98 EO. 1456, 
435 U.S, 907, 55 LEd.2d 499. 

Colo —Scsaku v. Destrict Cowt of Frflb Judicial for 
Eagle County, 3T7 P.2d 3, 194 Cote. 436. 

Masa—Com, %. Burke, 369 N.E2d 451, 373 Mass. 569 

N Y —Peopfc ex rte Kendall v. Folktte, 363 N.Y.S.2d 
97,47 AD 2d 546. 

Pa.—Com v Merte, 364 A2d 391, 242 PaAiper. 517. 
Statate aot re troa cti ve 

U S —U S. v Gramore, C A,Utah, 564 F.2d 929, cert, 
dm 98 SCI 1586, 435 U.& 954, 55 LEd.2d 806. 
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Ind —Sharpe v State, 369 N.E.2d 683, 174 Ind.App. 
652 

Pa-Com. v. Tolassi, 413 A.2d 1003, 489 Pa. 41. 
V* — 1 Washington v. Com.. 217 S.E.2d 815, 216 Va. 185. 

Meuisg 

Ga.—Jeffne* v. State, 231 S.E2d 369,140 Ga.App. 477. 
Statstes aot nnconstitntional 
U.S—US v. Bremer, GA.MdL, 691 F.2d 691. 
Migktrate Courts 

W Va.—State ex rel Stiltner v. Hershberger, 296 S.E2d 
861 

Not applicable to traffic violations 
NY-People v. Solomon, 475 N.Y.SJd 749, 124 
Mite 2d 33 

The constitutional provision has been 
held applicable to criminal prosecutions 
in state courts under state laws. 415 

413. U S.—Klopfer v. State of N.C., 87 S.O. 988, 
386 US 213, 18 L.Ed.2d 1—Smith v. Hooey, 
Tex., 89 S.a 575, 393 U.S. 374, 21 L.Ed.2d 
607—Dxrkey v. Florida, Fla., 90 S.Ct. 1564, 398 
V S 30, 26 L.Ed.2d 26-Barker v. Wingo, Ky., 92 
S,Ct. 2182, 407 U.S. 514, 33 L.Ed.2d 101. 

Alx—Hcpscn v. State, 352 So.2d 506. 

Alaska—Hanby v State. 479 P.2d 486. 

Cal —People v. Superior Court for Santa Clara County, 
83 CalRptr. 771. 3 C.A3d 476 
Ill —People v lawwn, 3ft’ 7 N.E.2d 1244, 10 IU.Dec. 
478, 67 III 2d 449 

Ind —Foxsey v. State, 258 NE.2d 616 254 Ind. 173. 
Io*a—State v Allnutt, 156 N.W.2d 266, 261 Iowa 897. 
Md —West v. State, 240 A.2d 653, 3 Md.App. 662. 
Neb-State v Pilgrim, 156 N.W.2d 171, 182 Neb. 
594—McGee v. Sheriff, Clark County, 470 P.2d 
132, 86 Nev 421. 

N M.-Rabum v. Nash, 431 P.2d 874, 78 N.M. 385, 
petmon dam. 80 S.Ct. 582, 389 U.S. 999, 19 
L.Ed2d 613. 

N Y,-People v. Mmicone, 270 N.E2d 300, 28 N.Y.2d 
279, 321 N.Y.S.2d 570, inotioo den. 272 N.E2d 
584, 29 N.Y.2d 550, 324 N.Y.S.2d 96, cert. den. 92 
SO. 99. 404 U.S, 853, 30 L.Ed.2d 93. 

N,C -State v Brench, 254 S.E2d 255,41 N.CApp. 80, 
app. dism. 257 S.E.2d 220, 297 N.C. 612. 

Ok! —Wilson v. District Court of Oklahoma County, 
Cr, 471 P2d 939. 

Pi.—Com v Woodley. 335 A2d 526, 232 Pa.Super. 
427. 

Tex—McCarty v State, Cr., 498 S.W.2d 212. 

Wiv -State v. Shears, 229 N.W.2d 103, 68 Wis.2d 217. 
Wyct—Cbemiwchan v. State, 594 P*2d 464. 

Rule applied retroactively 
U S.—Lassiter v Turner, C.A.N.C., 423 F.2d 897, cen. 
den. 91 S.Ct. 47,400 U.S. 852, 27 LEd.2d 90-Ed- 
maiston >. Ned, CA.Tenn., 452 F.2d 494. 

Pa—Com. v. Ditrier, 277 A.2d 336 443 Pa. 73. 

Role held applicable to pending charges 
Ind.-Fossey v. State, 258 N.E2d 616, 254 Ind. 173. 
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42, Cal.—Bellizzi v. Superior Court of Stanislaus 
County, 115 CalRptr, 52, 524 P^d 148, 12 C3d 
33, cen. den. 95 S.Ct. 1445, 420 U.S. 1003, 43 
LEd.2d 761. 

Cote—People v. Slender Wrap, Inc., 536 P.2d 850, 36 
CoteApp. 11. 

Fla.—State v. Jenkins, 389 So.2d 971. 

La.—State v. Gladden, 257 Sa2d 388,260 La. 735, app. 
dism., cert. den. 93 S.Ct. 1377, 410 U.S. 92a 35 
LEa.2d 581. 

Nev.—State v, Erenyi, 454 P,2d 101, 85 Nev. 285. 
NC.—State v. Johnson, 167 $.R2d 274, 275 N.C. 264, 
Or.—State v. Downing, 478 P.2d 420, 4 Or.App. 269. 
Statutes not violative of constitntional provision 
(4) U.S.—Joses v. Perini, C.A.Ohio, 599 F.2d 129, 
cert. den. 100 S.C*. 235,444 U.S. 918, 62 LJEd.2d 173. 
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Ark.—Givens v. State, 418 S.W.2d 629, 243 Ark. 16, 
cert. den. 88 S.G. 1051, 390 U.S. 936, 19 L.Ed.2d 
1149. 

Cal.—People v. Robinson, 72 Cal.Rptr. 33, 266 C.A.2d 
261. 

Idaho-State v. Goodmiller. 3B6 P.2d 365, 86 Idaho 
233. 

Ill.—People ex rel. Baker v. Strautz, 54 N.E.2d 441, 386 
III 360. 

Mo.—Morton v. Sure, 468 $.W.2d 638. 

N.Y.—People v. Butor, 348 N.Y.S.2d 89, 75 M»c.2d 
558. 

Ohio-State v. Smith, 354 N.R2d 699, 47 Ohio App.2d 
317, 1 0.0.3d 385. 

Wash.—State v. Rolax, 479 P.2d 158,3 Wash.App. 653. 
Wyo.—Crouse v. State, 384 P.2d 321. 

Statute not to be used as device to delay trial 

Nev,—Oberle v. Fogliani, 420 P.2d 251, 82 Nev. 428. 

State and federal constitutional 
guarantees of speedy trial relate to 
criminal proceedings and are inapplica¬ 
ble to civil matters. 422 

42J. Md.—Maryland State Bar Ass’n, Inc. v, Frank, 
325 A2d 718, 272 Md. 528. 
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42.5. U.S.—Hodges v. U.S., GA.Mo., 408 F.2d 543- 
U.S. v. Roberts, C.A.N.Y., 515 F.2d 642. 

Cal.—Barker v. Municipal Court of Salinas Judicial 
Dist. of Monterey County, 51 Cal.Rptr. 921, 415 
P.2d 809, 64 C.2d 806. 

Fla.—State v. Wilson, App., 305 $o.2d 232. 

Ga.— CJS. dted in Blevins v. State, 149 S.E2d 423, 
425, 113 Ga-App. 702. 

Ill.—People v. Shannon, 340 N.E2d 129, 34 IU.App.3d 
185. 

La.—State v. Neyrey, 341 So.2d 319. 

Moot-State v. Cassidy, 578 P.2d 735, 176 Mont. 
385-State v. Tiedemann, 584 P 2d 1284, 178 
Mont 394. 

Nev.—Bates v. State, 436 P.2d 27, 84 Nev. 43. 

N.Y.—People v. Wilson, 208 N.Y.S.2d 963, 8 N.Y.2d 
391, 171 N.E2d 310. 

N.G—State v. Norman. 174 EE2d 41, 8 N.C.App. 
239—State v. Dietz, 219 S.E2d 256, 27 N.GApp. 
296, revd on oth. grds. 223 EE2d 357, 289 N.G 
488. 

N.D.—Morris v. McGee, 180 N.W.2d 659. 

Pa.—Com. ex reL Smith v. Patterson, 187 A 2d 278,409 
Fa. 500. 

Wash.—State v. Williams, 545 P,2d 572, 14 WasfaApp. 
803, affd 557 P.2d 13U, 87 WashJd 916. 

Not at fundamental us right to counsel 
Cal—People v. Katzman, 66 CalRptr. 319,258 CA2d 
777. 

Not theoretical or abstract right 

UA—Dickey v. Florida, Fla,, 90 $.Ct 1564, 398 U.S. 
3a 26 LEd2d 26. 

Deprivation of right not per se prejudicial 
UE—Barker v. Wingo, Ky., 92 EG. 2182, 407 UR 
514, 32 LEd2d 101. 

Scope of right 

UR—U.E v. Small, D.GPa., 345 FRipp, 1246. 

Ptepoee of sp e edy trial 

N.C.—State v. Wright, 224 EEJd 624, 290 N.G 45. 
Or.—State v. Evans, 527 P.2d 731, 19 Or App. 345, 
cert den. 96 EG. 77,423 US. 843,46 LEd2d 63. 

Baric right 

Alaska—Wcstdahl v. State, 592 P.2d 1214. 

Pa.—Com. v. Adams, 352 A2d 97, 237 PaEuper. 452. 
43. DL—People v. Williams, 278 N.E2d 408, 2 IE 
App.3d 993-People v. Hundley, 301 N.E2d 339, 
13 IEApp.3d 935. 

Not sheolata 

U.E-U.E v. Lawson, GAIU., 545 F.2d 557. 

Coon.—State v. McCarthy, 425 A2d 924, 179 Conn. 1. 


Ill-People v, Peanon, 430 N‘,E2d 990, 58 IH.Dec. 739, 
88 I11.2d 210 

43.10. U.S.—Tate v Yenoir, D C.Mich,, 537 F Supp. 
306 

Kan.-Bnmer v. State. 402 P.2d 789, 195 Kan. 107. 
Me.—State v Hale, 172 A.2d 631, 157 Me. 361. 
Personal right of accused 
U.E—Gannett, Inc. v. DePasquale, N.Y., 99 ECt. 2898, 
443 U S. 368, 61 L.Ed.2d 608. 

43.15. U.S.-U.S. v. Sherwood, C.A.Colo., 435 F.2d 
867, cert. den. 91 S.G. 1381, 402 U.S. 909, 28 
L.Ed.2d 649. 

Fla.—McCray v. State, App., 181 So.2d 729. 

Ga.—GJ.S. cited in Blevins v. State, 149 S,E2d 423, 
425, 113 GaApp. 702, 

Idaho—Clark v. State, 452 P.2d 54, 92 Idaho 827. 
Ind.—State v. Laslie, 381 N.E2d 529, 178 Ind.App. 
107. 

Kan.—State v. Wilson, 426 P.2d 288, 198 Kan. 532. 
Old —Pickle v. Bliss, Cr M 418 P.2d 69. 

Vt.—State v. Mahoney, 207 A.2d 143, 124 Vt, 488. 

Since the publication of Corpus Juris Secsadua the 
case of People v. Wilson, 200 N.Y.S.2d 792, 10 App. 
Div.2d 297, has been reversed, the court dismissing the 
indictment for failure to afford a speedy trial as required 
by statute.—People v. Wilson, 171 N.E2d 310, 8 
N.Y.2d 391, 108 N.Y.E2d 963. 

Personal right 

Cal.—People v. Katzman, 66 Cal.Rptr. 319, 258 C.A2d 
777. 

Vt.—In re Provencber, 255 A2d 180, 127 Vt. 558. 

Right of free press not license to deprive speedy 
. trial right 

U.S.—Moore V. DeYoung, D.C.NJ., 391 F.Supp. Ill, 
revd., C.A., 515 F.2d 437. 

Not constitutional right 

Ohio—State v. Kidd, 397 N.E2d 768. 60 Ohio App.2d 
374, 14 0.0.3d 326. 

43 JO, U.E—Fowler v. U.S., GA.Fla., 391 F.2d 276. 
Ala.—Daws v. State, Cr„ 387 So.2d 268, writ den., 
Sup., 387 So.2d 274. 

Idaho—Clark v. State, 452 P.2d 54, 92 Idaho 827. 
Ohio-Partsch v. Haskins, 191 N.E2d 922, 175 Ohio 
St. 139. 

43J5. U.S.-Phillip* v. Nash, C.AIIL, 311 FJd 513, 
cert. den. 83 S.G. 1700, 374 U.S. 809, 10 L.Ed2d 
1033. 

Alaska—Deacon v. State, 575 P.2d 1225. 

Cal.—Belhzi v. Superior Court of Stanislaus County, 
115 Cal.Rptr. 52, 524 P.2d 148, 12 C3d 33, cert, 
den. 95 EG. 1445,420 US. 1003,43 L.Ed2d 761. 
D.C.—Hinton v. U.S., GA, 424 F.2d 876, 137 U.E 
App.D.C. 388. 

Ill—People v. Gray, 227 N.E2d 159, 83 IU.App.2d 
262. 

Kan.—State v. Wilson, 426 P.2d 288, 198 Kan. 532. 
Md,—State v. Lattisaw, 425 A2d 1051,48 MdApp. 20. 
N.Y.—GJ.E dtad la People ex rd. Panel v. Radak, 
275 N.Y.E2d 937, 94a 52 Mac.2d 300, 
Ohio-State v. Grey, 203 N.E2d 319, 1 Ohio St.2d 
21—State v. Cross, 271 N.E2d 264, 26 Ohio St2d 
270-City of Cincinnati v. Wiffiarm, 336 N.E2d 
464, 44 Ohio App.2d 143, 73 O.OJd 137. 

Wyo.—Crouse v. State, 384 P.2d 321. 

Proeecntion for seme offense under another in¬ 
dictment barred 

Md—Brown v. Sate, 234 A2d 788, 2 MdApp. 388— 
Greathouse v. State, 249 A2d 207, 5 MdApp. 675. 

Defease pre-trial motions must be timely 

Del—State v. Fusco, Super, 335 A2d 268, 

Rule prospective only 

U.E—U.S. v. Mefarmanesh, GAAriz., 689 FJd 822. 
N.G—State v, McLawborn, 260 S.EJd 138, 43 N.C. 

App. 695, cert. den. 261 EE2d 925, 299 N.G 123. 
Pa.—Com. v. Woodley, 335 A.2d 526, 232 Pa.Super. 
427. 

Legislative definition 

Kan.—State v. Doiack, 533 P.2d 1282, 216 Kan. 622. 


Directory 

Kan.—State v. Clark, 563 P.2d 1028, 222 Kan. 65. 

Burden of compliance on district attorney 

Colo.—Marquez v. District Court In and For Tenth 
Judicial Dm., 613 P.2d 1302, 200 Colo. 55. 
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R. I.—State v Charette, 434 A.2d 280. 

(2) Prejudice for purpose of determining delay means 
prejudice affecting ability to conduct proper defense. 
Mich.—People v. Broyer, 224 N.W 2d 702, 56 Mich. 

App. 685, decision revd on oth. grds. 228 N.W.2d 
780. 394 Mich. 107. 

(3) Prejudice n also found from employment inter¬ 
ruptions, public obloquy, anxieties, drain on finances 
and the like. 

NJ.—State v. Smith, 330 A.2d 29, 131 NJ Super. 354, 
affd. 358 A.2d 782, 70 NJ. 21*. 

(4) Other statements. 

Conn.-State v. Lloyd, 440 A.2d 867, 185 Conn. 199. 
Capital offense 

Tex.—Russell v. State, Cr.App., 598 S.W.2d 238, cert. 

den. 101 S.D. 544, 449 U.S. 1003, 66 L.Ed.2d 300. 
52^. U.E-U.S v. Ewell, Inc., 86 S.D. 773, 383 U.S 
116, 15 LEd.2d 627. 

Cam v. Smith, C.A.Ky, 686 F.2d 374. 

Abu—Braden v. State, Cr., 256 Sa2d 425, 47 Ala App. 
466. 

Alaska—Spight v. State, 450 P.2d 157. 

Cal.—People v. Superior Court for Santa Clara County, 
83 Cal.Rptr, 771, 3 C.A.3d 476. 

Colo.—Jordan v People, 393 P.2d 745, 155 Colo. 224. 
Conn—State v. Hodge, 219 A.2d 367, 153 Conn. 564. 
D.C-Bynum v. U.S., C.A., 408 F.2d 1207, 133 VS. 
App.DC. 4, cert. den. 89 S.D. 1211, 394 U.E 935, 
22 L.Ed.2d 466 

US. v. Kennedy, App., 220 A.2d 322. 

Fla.—State ex rel. Johnson v. Edwards, App., 219 So.2d 
450, op. quashed 233 So.2d 393. 

Ga.—Johnson v. Smith, 182 S.E2d 101, 227 Ga. 611. 
Idaho—Olson v. State, 452 P.2d 764, 92 Idaho 873. 
III.—People v. Hairston. 263 N.EZd 840, 46 IlL2d 348, 
cert. den. 91 S.Ct. 1658, 402 U.E 972, 29 LEd2d 
136. 

Ind.—Shack v. State, 288 N.E.2d 155—Harris v. State, 
314 N.E2d 45, 262 Ind. 208 
Kan.—State v. Grimes, 622 P.2d 143, 229 Kan. 143. 
La.—State v. Hudson, 221 So.2d 484, 253 La. 992, cert 
dism. 91 S.D. 2273, 403 U.S 949, 29 LEd.2d 855, 
revd. on oth. grds. 91 S.D. 2282, 403 U.S. 946, 29 
L.Ed.2d 856, on remand 257 So.2d 135, 260 La. 
644. 

Me.—State v, Feraald, 381 A.2d 282. 

Md-Greathouse v. State, 249 A.2d 207, 5 Md.App. 
675—Wilson v. State, 259 A.2d 553, 8 Md.App. 
299. 

Mass.—Com. v. Thomas, 233 N.E.2d 25, 353 Mass. 
429—Com. v. Gilbert, 314 N.E2d lit, 366 Mass. 
18. 

Mont.—State ex rel Sanford v, District Court of Thir¬ 
teenth Judicial Dist., In and For Carbon County, 
551 P.2d 1005, 170 Mont. 196. 

Neb.—State v. Ford, 180 N.W.2d £22, 186 Neb, 109. 
N.Y.—People v. Smith, 385 N.Y.E2d 333, 53 A.D.2d 
879. 

N.C.—State v. Norman, 174 S.E.2d 41, 8 N.G App. 239. 
Ohio-State v. Meeker, 268 N.E2d 589, 26 Ohio St.2d 
9. 

Or.—State v. Vawter, 386 P.2d 915, 236 Or. 85. 

Pa.—Com. v. Ditzler, 277 A.2d 336, 443 Fa. 73. 

EC.—Wheeler v. State, 147 S.E2d 627, 247 EG 393. 
Wash.—State ex rel. Wallen v. Judges Noe, Towne, 
Johnson, 475 P.2d 787, 78 Wash,2d 484—State v. 
Johnson, 483 P,2d 1261, 79 Wash.2d 173. 


WYa—CJJE cited ia State v. Alexander, 245 S.E2d 
633, 635, 161 W.Va. 776. 

Ww.—Williams v. State, 161 N.W.2d 218. 40 Wis.2d 
154. 

Wyo.—Estrada v State, 611 P.2d 850. 

Delay held not arbitrary and oppressive 
D.C.—Hinton v U.S, C.A.. 424 F.2d 876, 137 U.S. 
App.D.C. 38B. 

Or.—State v. Seay, 495 P.2d 39, 8 Or.App. 509. 

No violation of right by delay for reasonable 
law enforcement activity 
Cal.—Jones v, Superior Court of Los Angeles County, 
91 Cal.Rptr. 578. 478 P 2d 10, 3 C.3d 734. 

Possibility of unavoidable delay inherent 
N.C.—State v. Watson, 185 $.E2d 252, 13 N.GApp. 
54, cert, allowed 185 EE2d 705, 280 N.C 305, 
affd. 188 EE2d 289, 281 N.G 221, cert. den. 93 
SCt. 537, 409 U.S. 1043, 34 LEd.2d 493. 

Delay to secure unfair advantage over defendant 

U.S.—U.S. V. Pinero, D.C.N.Y., 329 F.Supp. 992. 
Actual prejudice need not be shown 
U.S.—Prince v. State of Ala., C-A.Ala., 507 F.2d 693, 
reh. den. 510 F.2d 1407, cert. den. 96 ED. 147, 
423 U.S. 876, 46 L.Ed.2d 108, reh. den. 96 S.D. 
301, 423 U.S. 940, 46 L.Ed.2d 273. 

U.S. v. Small, D.CPa., 345 F.Supp. 1246. 

Cal.—Cunningham v. Municipal Court of Los Angeles 
Judicial Dist., 133 Cal.Rptr. 18, 62 C.A.3d 153. 
Ind.—Sharpe v. State, 369 N.E.2d 683, 174 Ind.App. 
652. 

Md.—State v. Becker, 332 A.2d 272, 24 Md.App. 549. 
NJ.—State v. Davis, 330 A.2d 601, 131 N.J.Super. 484. 
R.I.—State v. McDonough, 347 A,2d 41, 115 R.I. 383. 
V*,—Fowlkes v. Com,, 240 S,E2d 662, 218 Va. 763. 
Wis,—Hadley v. State, 225 N.W.2d 461, 66 Wo.2d 350, 
78 A.L.R.3d 273. 

Length of delay least conclusive 

Ariz.—State v. Owens, 540 P.2d 695, 112 Anz. 223. 

Deprivation claim raises issue of “good cause” 
for delay 

Iowa-State v. Fryer, 243 N.W.2d 1. 

52.10, U.S.—Mattoon v, Rhay, C.A.Wash., 313 F.2d 
683. 

U.S. v. Gladding, D.CN.Y., 265 F.Supp. 850- 
Peppers v. Daniel, D.GTenn., 306 F.Supp. 1225. 
Ala.—Brinks v. State, 217 So.2d 813, 44 Ala.App. 601, 
cert den. 217 So.2d 820, 283 Ala. 712. 

Conn.—State v. Saunders, Cir.A-D>, 197 A.2d 533, 2 
Conn.Cir, 207. 

Fla.—Blazekovkh v. State, App., 390 So.2d 480. 
Iowa-State v. Williams, 264 N.W.2d 779. 

Md.—Wilson v. State, 262 A.2d 91, 8 MAApp. 653. 
Mass.—Bishop v. Cbm.. 225 N.E2d 345, 352 Mass. 
258. 

Mich.—People v. Spalding, 169 N.W.2d 163, 17 Mich. 
App. 73. 

N.Y.—People v. Hawkins, 434 N.Y.S.2d 812, 79 
A.D.2d 743. 

Okl—Chandler v. Harris, Cr., 409 P.2d 379. 

Pa.—Commonwealth v. Hilbert, 155 A.2d 212, 190 
Pa.Super. 602, cert. den. 81 S.D. 76, 364 U.E 839. 
5 L.EA2d 63. 

Wash.—State v. Watson, 551 P.2d 133, 15 Wash-App. 
629. 

W.Va.—State ex rel. Farley v, Kramer, 169 EE2d 106, 
153 W.Va. 159, cert. den. 90 ECt, 482, 396 U.S. 
986, 24 LEd.2d 451. 

Illness of trial judge 

Mkh,—People v. Broyer, 224 N.W.2d 702, 56 Mich. 
App. 685, decision revd. on oth. grds. 228 N.W.2d 
780, 394 Mich. 107, 

Wis.—Hadley v. State, 225 N.W.2d 461, 66 Wis.2d 350. 
78 A.L.R.3d 273. 

60 to 90 days depending on bail situation 

Wash.—State v. Keith, 534 P.2d 128, 13 Wash.App. 
127, affd, 543 P.2d 235, 86 Wa$h.2d 229. 
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N.D—State ex rel Jorgenson v. District Court of 
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Colo—People v. Small, 631 P.2d 148, cert. den. 102 
SCt 678, 454 U.S. 1101, 70 L.Ed.2d 644. 

N.M.—Rabum v. Nash, 431 P.2d 874, 78 N.M. 385, 
petition dam. 88 S.Ct. 582, 389 U.S. 999, 19 
L.Ed.2d 613. 

Failure of speedy trial not per se prejudice 

Ga —State v. Lively, 270 S.E.2d 812,155 Ga.App. 402. 
54.10, US.—U.S. v, Roetner, C.A.N.Y., 514 F.2d 
1377. 

U.S. v. Powell, D.CAla., 310 F.Supp. 379—U.S. 
v. Gonzalez. D.C.N.Y., 389 F.Supp. 471. 

Ala.—Hassell v. State, Cr., 342 So.2d 1357. 
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77. 
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Conn—Sute v. Saunders, Cir.A.D, 197 A.2d 533, 2 
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quashed 585 P.2d 324, 92 N.M. 180. 

N.Y.—People v. Sturgis, 354 N.Y.S.2d 968, 77 Misc.2d 
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N.C.—State v. McKoy, 240 S.E2d 383, 294 N.C 134. 
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Wash.—State v. Carlson, 466 P.2d 539, 2 Wash.App. 

104—State v. Agtuca, 529 P.2d 1159, 12 Wash. 
App. 402. 

Wis.-Sute v. Stoeckle, 164 N.W,2d 303, 41 Wis,2d 
378, app. dism. cert. den. 90 S.Ct. 28, 396 U.S. 10, 
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Delay not presumptively prejudicial 
Fla.—Sttte v. Borges, App. 2 Dist., 467 So.2d 375, 
review den. 476 So.2d 672. 

Crucial factors 

U.S—U.S. v. Verville, D.C.Wis., 281 F.Supp. 591— 
U.S. v. Richardson, D.C.N.Y., 291 F.Supp. 441. 
D.C—U,S. v. Parrott, D.C, 248 F.Supp. 196. 

Ill.—People v. Gray, 288 N.E2d 26, 7 IILApp.3d 526. 

Showing of prejudice 

U.S.—U.S. V. Jackson, C.A.I1L, 508 F.2d 1001. 

U.S. v. Mark II Electronics of Ijl, Inc., D.C.La., 
305 F.Supp. 1280. 

Ala.—Prince v. Sute, Cr., 354 So.2d 1186, cert. den. Ex 
parte State ex rel. Atty.Gen., 354 So.2d 1193. 
Alaska—Rutherford v. State, 486 P.2d 946. 

Anz.—State v. Saiz, 447 P.2d 541, 103 Ariz. 567—State 
v. Thornton, 493 P.2d 902, 108 Ariz. 119—State ex 
rel. Berger v. Superior Court, In and For Maricopa 
County, 526 P.2d 1234, 111 Ariz. 212. 

Ark.—Avants v. State, 513 S.W.2d 805, 257 Ark. 22. 
Cal.—Crockett v. Superior Court of Santa Clara Coun¬ 
ty, 121 CaLRptr. 457, 535 P.2d 321, 14 C.3d 433. 
Cob.—Ziatz v. People, 465 P.2d 406, 171 Colo. 58- 
People v. Reliford, 525 P.2d 467, 186 Cob. 6. 
Conn.—State v. L’Heureux, 348 A.2d 578, 166 Conn. 
312. 

D.C.—Bond v. U.S., App., 233 A.2d 506. 

Fla.—State, Dept, of Health and Rehabilitative Services, 
Division of Youth Services v. Golden, 350 So.2d 
344. 

Ga.—Powell v. State, 239 S.E2d 560, 143 Ga.App. 684. 
HL—People v. Kennedy, 350 N.E2d 482, 39 IU.App.3d 
323, app. after remand 383 N.E.2d 255, 22 Ul.Dec. 
779, 66 Ill.App.3d 35. 

Ind.—Springer v. State, 372 N.K2d 466, 175 IndApp. 
400. 

Iowa—State v. Herndon, 257 N.W.2d 19. 

Me.—State v. Smith, 400 A.2d 749. 

Md.—Barnett v. State, 257 A.2d 466, 8 Md-App. 35. 
Mass.—Com. v. Blaney, 359 N.E2d 958, 5 Mass.App 
96. 

Mich.—People v. Harper, 197 N.W.2d 338, 39 Mich. 
App. 134—People v. Bradley, 220 N.W.2d 305, 54 
Mich.App. 89. 

Minn.—State v. Corarito, 268 N.W.2d 79. 

Mo.—State v, Caffey, 445 S.W.2d 642, cert. den. 90 
S.Q. 1138, 397 U.S. 996, 25 LEd.2d 405. 

Neb.—State v. Washa, 177 N.W.2d 740, 185 Neb. 639. 
NJ.—State v. Davis, 330 A2d 601, 131 NJ.Super. 484. 
N.M.—State v. Tafoya, App., 570 P.2d 1148, 91 N.M. 
121-State v. Padilla, App.. 581 P.2d 1295, 91 
N.M. 800. 

N.C.—State v. Wrenn, 182 S.E2d 600, 12 N.CApp. 
146, app, dism. 184 S.E2d 113, 279 N.C. 620, cert 
den. 92 S.G. 1492, 405 U.S. 1064, 31 LEd.2d 
794-State v. Crandeli, 209 S.E2d 834, 23 N.C. 
App. 625, cert all 211 S.E2d 797. 286 N.C. 417. 
Okl—Bennett v. State, Cr., 570 P.2d 345. 

Pa.—Com. v. Watson, 360 A.2d 710, 239 Pa.Super. 426, 
EL—State v. Newman, 367 A.2d 200, 117 El. 354. 
Term.—PeroeD v. State, 475 EW.2d 204, 4 Tenn.Cr. 
App. 665—State v. McKinney, Cr., 477 S.W.2d 
217. 

Tex.—Archie v. State, Cr., 511 S.W.2d 941 
Wash.—State v. Wiernan. 577 POd 154, 19 Wash.App. 
641. 

Wis.—Watson v. State, 219 N.W.2d 398,34 Wis.2d 264. 
Wya—Robinson v. State, 627 P.2d 168. 

Factora considered 

UE—U.S. v. Goeltz, C.A.Utah, 513 F2d 193, cert, 
den. 96 ECt 51, two cases, 423 UE 83a 46 
LEd.2d 48. 

Ala.—Gilbreath v. State, Cr M 312 So.2d 81,54 AlaApp. 
676. 

Cal—In re Weds, 98 CaLRptr. I, 20 CA.3d 64a app. 

after remand 114 Cal.Rptr. 777, 40 C.A.3d 11. 
Cob.—Lucero v. People, 465 P.2d 504, 171 Cob. 167. 

People v. Vaughn, App.. 532 P.2d 781 
Del—State v. Cunningham, Super, 405 A 2d 706. 
D.C.—WUUams v. UE, App., 421 A.2d 19. 


Ga.—Treadwell v. State, 211 S,E.2d 760, 233 Ga. 468. 
Hawaii—State v. Mata, 613 P.2d 919, 1 Haw.App. 31. 
Ill.—People v. Bazzell 369 N.E2d 48, 11 Ul.Dec. 594, 
68 IU.2d 177, 

Ind.—Collins v. State, 321 N.E2d 868, 163 Ind App. 
72. 

Iowa—State v. Moritz, 293 N.W.2d 235. 

La.—State v. Reaves, 376 So.2d 136. 

Md.—Brown v. State. 340 A.2d 409, 27 MdApp. 233. 
Mass.—Com. v. Blasser, 321 N.E2d 676, 2 Mass.App. 
754. 

Mich.—People v. Broyer, 224 N.W.2d 701 56 Mich. 
App. 685, decision revd. on oth. grds. 228 N.W.2d 
780, 394 Mich. 107. 

Mo.—Stale v. Santonelli, App., 600 S.W.2d 205. 
Mont.—Sute v. Carden, 566 P.2d 780, 173 Mont. 77. 
Nev.—Sondergaard v. Sheriff, Clark County, 331 P.2d 
474, 91 Nev. 93. 

N.J.—State v. Smith, 330 A.2d 29, 131 NJ.Super. 354, 
affd. 358 A.2d 782, 70 NJ 213. 

N.Y.—People v. Totkow, 364 N,Y.S.2d 756, 80 Misc.2d 
1051. 

N.C.—Sttte v. Johnson, 167 S.E.2d 274, 275 N.C. 

264—Sttte v. Hill, 214 S.E2d 67, 287 N.C. 207. 
Pa.—Com. v. Lee, 333 A.2d 773, 460 Pa. 374. 

R.I.—State v. Crescenzo, 375 A.2d 933, 118 R.I 662. 
Tran.—Cunningham v. State, Cr., 565 S.W.2d 890. 
Tex.—Guerra v. State, Cr., 518 S.W.2d 815 
Wash.—State v. Christensen, 453 P.2d 644, 75 Wash.2d 
678. 

Sttte v. Ruud, 491 P.2d 1351, 6 Wash.App. 57. 
Wis.—Hadley v. State, 225 N.W.2d 461, 66 Wis.2d 350, 
78 AX.R.3d 273-Hatcher v. Sute, 266 N.W.2d 
320, 83 Wis.2d 559. 

Loss of testimony 

Pa.—Com. v. Coffey. 331 A.2d 829, 230 PaEuper. 49. 

Prejudice not shown 

U.S.—Trigg V. State of Tenn., GA.Tenn., 507 F.2d 949, 
cert. den. 95 S.Ct. 1148, 420 U.S. 938, 43 L.Ed.2d 
414, reh. den. 95 S.Ct. 1439, 420 U.S. 998, 43 
L.Ed.2d 680. 

Ala.—Stevens v. State, Cr.App., 418 So.2d 211 
Conn.—State v. Cordova, 448 A.2d 848, 38 Conn.Sup. 
377. 

Ind.—Sharpe v. State, 369 N.E2d 683, 174 Ind.App. 
652. 

Me.—State v. Mahaney, 437 A.2d 613. 

Mo.—State v. Dean, App., 637 S.W.2d 409. 

N.H.—State v. Little, 435 A2d 517, 121 N.H. 765. 
Or.—State v. Coffman, 650 P.2d 144, 59 Or.App. 18. 
Delay presumptively prejudicial 
U.S,—Morris V. Wyrick, GA.Mo., 516 F.2d 1387, cert. 

den. 96 S.Ct 268, 423 U.S. 925, 46 LEd.2d 251. 
Hawaii—Sttte v. Nihipali, 637 P.2d 407. 64 Haw. 65. 
Mo.—State v. Black, App., 587 S.W.2d 865. 

EL—State v. Charette, 434 A.2d 280. 

Long delay alone merely raises threshold ques¬ 
tion for inquiry 

UE—U.S. V. Fairchild, C.A.I1L, 526 F.2d 185, cert 
den. 96 S.CL 1681 425 U.S. 91148 L.EcL2d 186. 

Factors shown 

Ariz.—State v. Roberson, App., 576 P.2d 531,118 Ariz. 
343. 

Exceptional circumstance justifying delay 
Tex.—Whitehead v. State, App. 9 Dot, 645 S.W.2d 
481 review ref. 

54.15. U.S.—Fujton v. Lane, C.AInd., 356 F.2d 850 
cert. den. 86 S.Ct 1593, 384 U.S. 964,16 L.Ed.2d 
676. 

Cob.—People v. Erickson, 574 P.2d 504, 194 Colo. 557. 
D.C.—U.S. v. Reed, D.C., 285 F.Supp. 738. 

Fla.—State v. Breedlove, App., 400 So,2d 468. 

Ind.—Teny v. State, App., 400 N.E2d 1158. 

N.Y.—:People v. Katz, 260 N.Y.S.2d 567, 46 Misc.2d 
474. 

N.C.—State v. Gordon, 213 S.E2d 708, 287 N.C 118, 
vac. in part on oth. grds. 96 S.G. 3206, 428 U.S. 
901 49 LEd.2d 1207. 

Pa.—Com. v. Cardonick, 392 A.2d 402, 448 Pa. 322. 


Tex.—Anvette v. Sttte, Cr., 513 S.W.2d 857, 

No prejudice 

UE—US. ex rel. Mitchell v. Fairman, C.A.IU., 750 
F 2d 806. 

Balancing approach 

U.S.—U S v Crow Dog, C.AIowa, 532 F.2d 1182, stay 
den. 96 S.Ct. 2620, 426 U.S. 917, 49 L.Ed.2d 370, 
cert, den 97 S.Ct. 1547, 430 U.S. 929, 51 L.Ed.2d 
772. 

Cal —Blake v. Superior Court for Sacramento County, 
166 Cal.Rptr. 470, 108 C,A3d 244. 

Ga.—Haisman v. Sttte. 252 S.E2d 397, 242 Ga. 896. 

Ill—People v. Gerena, 380 N.E2d 985, 20 Ul.Dec. 776, 
63 Ill.App.3d 960. 

Md.—Sttte v. Wilson, 371 A2d 140, 35 Md.App. Ill, 
affd. 382 A.2d 1053, 281 Md. 640, cert. den. 99 
S.Cl. 126, 439 U.S 839, 58 L.Ed.2d 136. 

Mum.—Sttte v. Knox, 250 N.W.2d 147, 311 Mum. 314. 

Mo—Sttte v. Black, App., 587 S.W.2d 865, 

Mont.—Sttte v, Tiedemann, 584 P.2d 1284, 178 Moot. 
394. 

Nev.—Sondergaard v. Sheriff, Clark County, 531 P.2d 
474, 91 Nev. 93. 

N.Y.—In re Dora P„ 418 N Y.S.2d 597,68 A.D.2d 719. 

Pa.—Com. v. Myers, 371 A.2d 1279. 

Wis.—Hatcher v. State, 266 N.W.2d 320, 83 Wis.2d 
559. 

Wyo.—Phillips v. State, 597 P.2d 456. 

5400. U S.—U.S. v. Marion, Dist.Col., 92 S.Ct. 455, 
404 U.S. 307, 30 L.Ed.2d 46S-U.S. v. MacDo¬ 
nald, N.C., 102 S.Ct. 1497, 456 U S, 1, 71 L.Ed.2d 
696, on remand, C.A., 688 F.2d 224, cert. den. 103 
S.Ct. 726, 459 U.S. 1103, 74 L.Ed.2d 951. 

U.S. v. Wilson, GA. Alaska, 720 F.2d 608, cert, 
den. 104 S.Ct 1304, 465 U.S. 1034, 79 L.Ed.2d 
703—Tiemens v. U.S., C.A.Ga„ 724 F.2d 928, cert 
den 105 S.Ct. 134, 83 L.Ed.2d 74. 

Ala.—Mayberry v. State, Cr., 264 So.2d 198, 48 Ala. 
App. 276, cert. den. 264 SoJd 207, 288 Ala. 746. 

Alaska—Coffey v. State, 585 P.2d 514. 

Ariz.—Sttte v. Stout, 425 P.2d 582, 5 Ariz.App. 271- 
State v. Juarez, 427 P.2d 565, 5 Ariz.App. 431— 
Sttte v. White, 492 P.2d 1217, 16 Ariz.App. 279. 

Cal.—People v. Archerd, 91 CaLRptr. 397, 477 P.2d 
421, 3 C.3d 615 

Simpson v. Municipal Court of California, Santa 
Clara County, San Jose-Milpitas Judicial Dist., 119 
Cal.Rptr. 184, 45 C.A.3d 112. 

Colo.—People v. Slender Wap, Inc., 536 P.2d 850, 36 
Colo. App 11. 

Conn.— CJS. died in Sttte v. Duffy, 190 A.2d 243, 
245, 24 Conn.Sup. 308. 

Del.—Preston v. State, 338 A2d 562. 

D.C.—Hanrahan v. UE, GA., 348 F.2d 363, 121 U.S. 
App.D.C. 134, on remand, D.C., 255 F.Supp. 957, 
affd., C.A 376 F.2d 761, 126 U.S.App.D.C. 206, 
cert den. 88 S.G. 95, 389 US. 845, 19 L.Ed.2d 
111 . 

Fla.—Snead v. State, App., 346 So.2d 546. 

Ga.—Simpson v. State, 258 S.E2d 634, 150 Ga.App. 
814. 

Hawaii-State v. Bryson, 500 P.2d 1171, 53 Haw. 652. 

Idaho—Jacobson v. Winter, 415 P.2d 297, 91 Idaho 
11—Sttte v. Lmdsay, 531 P.2d 236, 96 Idaho 474. 

Ill—People v. Brown, 253 N.E2d 14a 117 Ul.App.2d 
97. 

Ind.—Maxey v. State, 353 N.K2d 457, 265 Ind. 244- 
State v. Gee, 471 A.2d 712, 298 Md. 565, cert. den. 
104 S.G. 3519, 82 LEd.2d 827. 

Burress v. State, 363 N.E2d 1036, 173 Ind.App. 
286. 

Iowa—State v. Dickerson, 313 N.W.2d 526, 27 A.L.R. 
4th 523. 

Kan.—Cooper v. State, 411 P.2d 652, 196 Kan. 421. 

La.—Sttte v. Collins, 138 So.2d 546, 242 La. 704, cert, 
den. 83 S.Ct 74, 371 UE 843, 9 L.E<L2d 79-State 
v. Devito, 391 So.2d 813, overruling Sttte v. Du¬ 
pree, 256 La. 146, 235 So.2d 408. 

Me.—Sttte v. Hamman. 259 A.2d 752, Supp. 265 A.2d 
706. 

Md.—Price v. State, 201 A.2d 505. 235 Md. 295. 
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Mitigating factors weighed 

U.S.—Trigg V. State of Tenn., CA.Tenn., 507 F,2d 949, 
cert. den. 95 S.Ct. 1148, 420 U.S. 938. 43 L.Ed.2d 
414, refa. den. 95 S.Ct. 1439, 420 U.S. 998, 43 
LEd.2d 680. 

One year dday not favored 

U.E—Griffin v. US., D.GVa., 386 F.Supp. 931 

No prejudice 

Or.—State v. Puckett, 538 P.2d 74, 22 OrApp. 154. 
After service, person is like one at liberty on 
beQ 

Fla.—Singletary v. State, 322 So.2d 551. 

Delay between arrest and arraignment 
US—US v. Lyon, CA.Ma, 567 F.2d 777, cert. den. 
98 S.CL 1476, 435 U.S. 918, 55 LEd.2d 510. 
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Arrest construed 

U.S.—US. V. Brown, C.A.ltwa, 605 F.2d 389, cert, 
den. 100 S.Ct. 466, 444 U.S. 972, 62 L.Ed 2d 387. 

Ariz.—State v. Hall, 633 P.2d 398, 129 Ariz. 589. 

FU.—Gnffin v. State, 474 So.2d 777. 

Bannister v. State, App., 382 So.2d 77—Height 
y. State, App. 1 Dist., 459 So.2d 470. 

Iowa—State v. Schmitt, 290 N.W.2d 24. 

N.M.—State v. Dominguez, App., 573 P.2d 230, 91 
N.M. 296, cert. den. 572 P.2d 1257, 91 N.M. 249. 

Tex.—Lozano v. State, App. 1 Dist., 680 S.W.2d 903. 

Detention during search inapplicable 

Fla.—Covello v. State, App. 3 Dist, 455 So.2d 1321. 

5430. U.S.—U.S. v. Tortora, C.A.N.Y., 464 F.2d 
1202, cert den. 93 S.Ct. 554, 409 U.S. 1063, 34 
L.Ed.2d 516. 

D.C.—Bond v. U.S., App., 233 A.2d 506—U S. 
v. Jones, App., 254 A.2d 411 

Ala.—Baker v. State, Cr., 266 So.2d 340, 48 Ala.App. 
535, cert. den. 266 So.2d 344, 289 Ala. 739. 

lit—People v: Markword, 247 N.E2d 914, 108 Ill 
App.2d 468. 

Md.—Price v. State, 201 A.2d 505, 235 Md. 295. 

Falcon v. State, 243 A.2d 631, 4 Md-App. 467. 

N.Y.—People ex rel. Baker v. Warden, Brooklyn House 
of Detention for Men, 359 N.Y.S.2d 681, 45 
A.D.2d 994. 

Ohio—State ex rel. Hodges v. Coller, 249 N.E2d 885, 
19 Ohio St.2d 164. 

OkL—Coggins v. Shumate, Cr., 401 P.2d 995—Harge v. 
Turner, Cr., 404 P.2d 683. 

Pa.—Cbm. v. Stukes, 257 A.2d 828, 435 Pa. 535. 

S.G—Wheeler v. State, 147 S.E2d 627, 247 S.C. 393. 

S.D.—State v. Fogg, 115 N.W.2d 889, 79 S.D. 576. 

Wash.—State v. Carpenter, 619 P.2d 697, 94 Wash.2d 
690. 

Wis.—State v. Stoeckle, 164 N.W.2d 303, 41 Wis.2d 
378, app. dism. cert den. 90 S.Ct 28, 396 U.S. 10, 
24 L.Ed.2d 10. 

After arraignment 

Wis,—Scarbrough v. State, 250 N.W.2d 354, 76 Wis,2d 
87. 

55. U.S.-U.S. v. Hauff, C.A.I1L, 461 F.2d 1061, cert, 
den. 93 S.Ct. 203, 409 U.S. 873, 34 LEd2d 124. 

Ark.—Matthews v. State, 598 S.W.2d 58, 268 Aik. 484. 

Cal.—People v. Nelson, 39 CalRptr. 238, 228 CA.2d 
135. 

Cola—Jordan v. People, 393 P.2d 745, 155 Colo. 224. 

Ky.—Hoskins v. Wright, 367 S.W.2d 838. 

Md.—State v. Lawless, 283 A.2d 16a 13 MdApp. 22a 
cert. den. 93 S.Ct. 192, 409 U.S. 855, 34 LEd.2d 
99. 

Miss.—King v. State, 168 Sa2d 637, 251 Miss. 161. 

Neb,—State v. Bruns, 146 N.W,2d 786, 181 Neb. 67. 

OkL—Coggins v. Shumate, Cr., 401 P.2d 995, 

SD.—State v. Fogg, 115 N.W.2d 889, 79 S.D. 576. 

Use consistent with business of court 

Cola—Medina v. People, 387 P.2d 733, 154 Colo. 4 
cert. den. 85 S.Ct 88, 379 U.S. 848, 13 LEd.2d 
52—Padilla v. People, 470 P.2d 846, 171 Colo. 521. 

55.5. U.S.—Wood v. U.S., GA.OU., 317 F.2d 736. 

Colo.—JaramiBo v. District Court In and For Rio 
Omnde County,. 484 P.2d 1219, 174 Cola 561- 
People v. Mayes, 498 P.2d 1123, 178 Cote. 429. 

D.C-U.S v. Bishton, GA., 463 F.2d 887, 150 U.S, 
App-D.C. 51-U.S. v. Ransom, C.A., 465 F.2d 672, 
151 U&App.D.G 87. 

Williams v. District of Columbia, App., 212 A.2d 
333. 

Mich,—People v. Edwards, 222 N.W.2d 203, 55 Mich. 
App. 256. 

Ma—State v. Powers, App., 612 S.W.2d 8. 

Mont—State v. Carden, 566 P.2d 78a 173 Mont. 77. 

OkL—Coffins v. Page, Cr, 414 P.2d 716. 

Wk-Kopacfca v. State, 126 N.WJd 78, 22 Wit 2d 
457—State v. Reynolds, 137 N.W.2d U, 28 Wis.2d 
350—Commodore v. State, 147 N.W.2d 283, 33 
Wk2d 373. 
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Court congestion 

U.S—U.S. V. Gonzalez, D.C.N.Y., 389 F.Supp 471, 
Conn.—State v. Troynack, 384 A.2d 326, 174 Conn. 89 
Hawaii—State v. Mata, 613 P.2d 919, 1 Haw.App 31 
Ind—Hopkms v State, 323 N.E2d 232, 163 Ind.App. 
276. 

Mich.—People v Moore, 293 N.W.2d 700, 96 Mich. 
App. 754. 

NY.—People v. Buchanan, 383 N.Y.S.2d 421, 52 
A.D.2d 933. 

Pa.—Com. v. Mancuso, Super., 372 A.2d 444, 247 
Pa.Super. 245. 

Defendant’s other proceedings 

Iowa—State v. King, 225 N.W.2d 337. 

Delay for review not considered 

U.S—U.S. v. Jackson, C.A.UL, 508 F.2d 1001. 

56. U.S-Baker v. U.S., C.A.Cal., 393 F.2d 604, cert, 
den. 89 S.Ct. 110, 393 U.S. 836, 21 LEd.2d 
106—Hodges v. U.S., C.A.Mo., 408 F.2d 543. 

Ala.—Braden v. State, Cr., 256 So.2d 425, 47 Ala.App. 
466. 

Alaska—Spight v. Sute, 450 P.2d 157. 

Ariz.—Everett v, State, 356 P.2d 394, 88 Anz, 293. 
Ark.—Avants v. Sute, 513 S.W.2d 805, 257 Ark. 22. 
Colo,—People v. Slender Wrap, Inc., 536 P.2d 850, 36 
Cote. App. 11, 

D.C.—Brooks v. U.S., 290 F.2d 383, 110 U.S.App.D.C. 
192. 

Roy v. U.S., C.A., 356 F.2d 785, 123 U.S.App. 
D.C. 32. 

Fla.—Donaldson v, Sack, 265 So.2d 499. King v. State, 
App., 303 So.2d 389. 

III.—People v. Williams, 345 N.E2d 705, 37 Ill.App.3d 
151. 

Ind.—Caine v. State, 324 N.E.2d 525, 163 Ind.App. 
381. 

Ky.—Mullins v. Com., 454 S.W 2d 689. 

Md.—Young v. State, 292 A.2d 137, 15 MdApp. 707, 
affd., 294 A.2d 467, 266 Md 438—Brown v. State, 
340 A.2d 409, 27 MdApp. 233. 

Mass.—Com. v. Gilbert, 314 N.E 2d 111, 366 Mass. 18. 
Mo.—State v. Maxie, 513 SW.2d 338, cert. den. 95 
S.Ct. 1132, 420 U.S. 930, 43 L.Ed.2d 402. 

Neb.—State v. Russo, 190 N.W.2d 853, 187 Neb. 348. 
Nev.—Application of Groesbeck, 365 P.2d 491, 77 Nev. 
412. 

Ohio-City of Aurora v. Patrick, 399 N.E2d 122a 61 
Ohio St.2d 107, 15 0.0.3d 150. 

Pa.—Com. v. Selig. 464 A.2d 450, 317 Pa.Super. 533.* 
Utah—Danks v. Turner, 501 P.2d 631, 28 Utah2d 277. 
Wash.—Sute v. Setala, 536 P.2d 176, 13 Wash.App. 
604. 

Wis.—State v. Stoeckle, 164 N.W.2d 303, 41 Wis.2d 
378, app. dism. cert. den. 90 S.Ct. 28, 396 U.S. 10, 
24 LEd.2d 10. 

Delay at defendant’s request 

U S.—Steiner v. Commissioner of Correction, D.C.N.Y., 
490 F.Supp. 204. 

Colo.—People v. Steele, 563 P.2d 6, 193 Cote. 87. 
Iowa-State v. Moritz, 293 N.WJd 235. 

N.Y.—People v. Lomax, 406 N.E2d 793, 50 N.Y.2d 
351, 428 N.Y.S.2d 937. 

Pa.—Com. v. Eller, 332 A.2d 507, 232 Pa.Super. 99. 
Delay not prejudicial or unreasonable 
Alaska—Peterson v. State, 562 P.2d 135a 
D.C.—Coleman v. U.S., App,, 332 A.2d 355. 

57. Cal.—People v. Yniquez, 116 CaLRptr. 626, 42 
C.A.3d Supp. 13. 

Colo.—People v. Abeyta, 578 P.2d 645, 195 Cola 338. 
Wis.—State v. Carli, 86 N.W.2d 434,438,2 Wis.2d 429, 
reh. den. 87 N.W.2d 830, 2 Wis.2d 429, cert. den. 
78 S.O. 1151, 357 VS. 907, 2 LEd2d 1157. 

58. U.S.—Barker v, Wingo, Ky., 92 S.Ct. 2182, 407 
U.S, 514, 32 LEd2d 101. 

Cal.—People v. Hughes, 113 Cal.Rptr. 508, 38 CA.3d 
670. 

Barker v. Municipal Court of Salinas Judicial 
Dist. of Monterey County, 51 Cal.Rptr. 921, 415 
P.2d 809, 64 C.2d 806. 


Cote-People v. Mayes, 498 P.2d 1123, 178 Colo. 429. 
D.C.—U S. v. Parrott, D.C., 248 F.Supp. 196. 

Fla.—State ex rel. Butler v. Cullen, 253 So.2d 861. 
Ill.—People v. Murphy. 361 N.E2d 842. 5 Ill,Dec. 519, 
47 IllApp.3d 278, affd. 381 N.E2d 677, 21 IILDec. 
350, 72 I!I.2d 421. 

Mass.—Com v. Silva, 413 N.E2d 349, 10 Mass.App. 
784. 

N.Y.—People v Miller, 313 N.E2d 761, 34 N.Y.2d 
336, 357 N Y S.2d 457. 

Okl.—Pickle v. Bliss, Cr., 418 P.2d 69. 

R. I —Tate v Howard, 296 A.2d 19, 110 R.1. 641. 

Delay between time of complaint and arrest 

S. D.—Sute v. Nagele, 129 N.W.2d 537, 80 S.D. 625. 
Delay between arrest and appearance in court 
D.C.—Bond v, U.S., App., 233 A.2d 506. 

Delay of trial resulting from delay of prelimi¬ 
nary hearing 

N.C.—State v. Hatcher, 177 S.E.2d 892, 277 N.C. 380. 

Delay between indictment or information and 
arrest 

Cal.—Jones v. Superior Court of Los Angeles County, 
91 CaLRptr. 578, 478 P.2d 10, 3 C.3d 734. 

Delay between filing of formal charges and 
arrest 

Cal.—Kailas v. Superior Court In and For Alameda 
County, 95 Cal.Rptr. 596, 18 C.A.3d 86. 

Delay between arrest and trial 
U.S.—Clark v. Oliver, D.GTenn., 346 F.Supp. 1345. 
IlL—People v. Sanders, 407 N.E2d9Sl, 41 IILDec. 453, 
86 Ill.App.3d 457. 

Md.—Schmitt v. State, 416 A.2d 296, 46 Md.App. 389. 

Arraignment and appointment of counsel critical 
date 

Ill—People v. Lee. 327 N.E 2d 574, 27 IU.App.3d 712. 
Delay between arrest and information not viola¬ 
tive of time period allowed 
Fla.—Surabry v. State, App,, 310 So.2d 445. 

58 S. U.S.-U.S. v. Ewell, Ind., 86 S.Ct. 773, 383 U.S. 
116, 15 L.Ed.2d 627. 

U.S. v. Rusk, C.A.Tex., 512 F.2d 815, cert. den. 
96 S.Q. 458. 423 U.S. 1020, 46 L.Ed.2d 392—U.S. 
v. Gibson, C.A. Mich., 513 F.2d 978— VS. v. 
Roetner, C.A.N.Y., 514 F.2d 1377 U.S. v. Gonza- 
lez, GA.Fla., 671 F.2d 441, cert den. 102 S-Ct 
2279, 456 U.S. 994, 73 LEd.2d 1291. 

Hutchison v. Marshall, D.C.Ohio, 573 F.Supp. 
496, affd. 744 F.2d 44, cert. den. 105 S.Ct 1208, 84 
L.Ed.2d 350. 

Ala.—Boykin v. State, Cr.App., 398 So 2d 766, writ 
den.. Sup., 398 So.2d 771. 

Love v. State, 203 So.2d 140, 44 Ala.App. 85- 
Brinks v. State, 217 So.2d 813, 44 AlaApp. 601, 
cert. den. 217 $o.2d 820, 283 Ala. 712. 

Baggett v. State, Cr., 229 So.2d 819,45 Ala.App. 
32tt 

Alaska—Dunbar v. Sute, 543 P.2d 409. 

Ariz.—Sute v. Bollander, 537 P,2d 22, 112 Ariz. 35- 
Sute v. Ceja, 546 P.2d 6, 113 Ariz. 39, app. after 
remand 565 P.2d 1274, 115 Ariz. 413, cert den. 98 
S.Ct. 533, 434 U.S. 975, 54 LEd.2d 467. 

Ark.—Barber v. Sute, 450 S.W.2d 291, 248 Ark. 64. 
Cal.—Arnold v. Superior Court, 94 Cal.Rptr. 589, 16 
CA.3d 984. 

Colo.—Gilmore v. People, 467 P.2d 828, 171 Colo. 
358—Schiffher v. People, 476 P.2d 756, 173 Cote. 
123. 

Conn.—Sute v. Troynack, 384 A.2d 326, 174 Conn. 89. 
Del.—State v. Mulrine, Super., 183 A.2d 831, 5 Storey 
65. 

D.C.—U.S. v. Jones, App., 254 A.2d 412—Harris v. 
U.S., App., 255 A.2d 489, affd., GA., 440 F.2d 
24a 142 U.S.App.D.C. 212. 

Fla.—Sute v. Jones, App., 219 So.2d 712—Hoskins v. 
Sute, App., 221 So.2d 447, cert. dism. 90 SO. 196, 
396 U.S. 897, 24 L.Ed.2d 175—Gagnon v. Sute, 
App., 243 So.2d 219—Collier v. Edwards, App., 
247 So.2d 450. 

Ga,—Hakala v. Sute, 170 S.E2d 406, 225 Ga. 629. 
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remand 239 A.2d 680 99 NJ.SupeT’ 323> remd. 
250 A.2d 15, 53 NJ. 256, affd. 264 A.2d 209, 56 
NJ. 16. 

N.M-State v. Tapia, 466 P.2d 551, 81 N.M. 274. 
N.Y.—State ex rd. Sbakur v. McGrath, 309 N.Y.S.2d 
443. 62 Misc.2d 484. 

N.G—State v. Smith, 154 S.E2d 92, 270 N.C. 289- 
State v. George, 156 EE2d 845, 271 N.C 434- 
State v. Brown, 215 S£2d 150, 287 N.C 523. 
Otoo—City of Columbus v. Nappi, 214 N.E2d 83, 5 
Ohio St2d 99. 

State v. Doyle, 228 N.E2d 863, 11 Ohio App.2d 
97. 

Old —Farrington v. tote, Cr„ 490 P,2d 766—Broad¬ 
way v. State, Cr., 494 P.2d 331—Maghe v. State, 
Cr., 524 P.2d 344—Bauhaus v. State, Cr., 532 P 2d 
434. 

Or.—State v. Jackson, 365 P.2d 294, 228 Or. 371, 89 
AL.R.W 1225. 

State v. Ivory, 531 P.2d 293, 20 OrApp. 253. 
Pa.—Com. ex id. DeMoas v. Cavdl, 225 A2d 673,423 
Pa. 597. 

R.I.—Hanley ’■ Langloia, 175 AJd 182, 93 R.I. 309, 
cert. to. 82 ECL 632, 368 U.S. 1002, 7 L.Ed.2d 
540 

EC—State v. Bowers, 241 S.E2d 409, 270 EC. 124. 
ED.-tote v. Violett, 111 N.W.2d 598, 79 ED, 292- 
State v. Nagde, 129 N.W.2d 537, 80 ED. 625. 
Term,-State v. McCullough, 470 EW.2d 50 4 Teen. 
Cr.App. 272. 

Tex.—Cooper v. State, 400 EW.2d 890-Wood v. State, 
349 EW.2d 605, 171 Tex-Or.R. 307—Thompson v. 
State, Cr., 510 EW.2d 949—Guerra v. State, Cr., 
518 EW.2d 815—Cotton v. State Cr.. 523 EW.2d 
673. 

Utah—State v. Rasmussen, 418 P.2d 134, 18 Utah2d 
201—State v. Archuletta, 577 P.2d 547. 

Va—Taykw v. Com., 157 S.E2d 185, 208 Va, 316, 
Wash.—tote v. Davis, 467 P.2d 875, 2 WashApp. 380, 
cert. to. *1 S.Ct. 952, 401 UE. 943, 28 L.Ed.2d 
224-State v. Agtuca, 529 P.2d 1159, 12 Wish. 
App, 401 

Wu.—Williams v. State, 184 N.W,2d 844, 50 Wis.2d 
709. 

Wyo —Shafsky v. City of Casper, 487 P.2d 468—Pike v. 
State, 495 P.2d 1188. 

Moot qoestion where grand jury was nncoasti- 
tatiooaHy coasdtvted 

Md—Brown v. State, 234 A.2d 788, 2 MdApp 388. 

Agreement on Detainers 

Kan.—State v. Dobck, 533 P.2d 1282, 216 Kan. 621 
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5R10 U.S—Dickey v. Florida, Fla., 90 ECt. 1564, 
398 U.E 30, 26 LEd2d 26. 

Ah.—Pnnce v. State, Cr, 354 SoM 1186, cert to Ex 
parte State ex id. Atty.Gen., 354 So2d 1193. 
Alaska—Glasgow v. State, 469 P.2d 682. 

Ark.—Randall v. Stated 458 S.W.2d 743, 249 Ark. 258. 
Cxi.—People v. Clark, 44 Cal-Rptr. 784, 402 PJd 856, 
62 C.2d 870. 

Zimmerman v. Superior Court for Lot Angeles 
County, 56 Cal.Rptr. 226. 248 CA2d 56—Rice v. 
Superior Court in Ventura County, 122 CalRptr. 
389, 49 CA.3d 200. 

Colo.—Hicks v. People, 364 P.2d 877, 148 Colo. 26— 
JararmUo v. District Court In and For Rio Grande 
County, 484 P.2d 1219, 174 Colo. 561. 

D C —UE v. Burke, D.C, 224 F.Supp 41—U.E v. 
Reed, D.C. 285 F.Supp 738. 

U.E v. Young, App., 237 A2d 541 
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FU.—State ex rel. Johnson v, Edwards, 233 $o.2d 393- 
State ex rel. Leon v. Baker, 238 So.2d 281, conf. to 
239 So.2d 39. 

Mullin v. State, App., 307 So.2d 829. 

Ga—Newman v. State, 173 S.E.2d 144, 121 GaApp. 
692. 

Ill—People v. Bryarly, 178 N.E.2d 326, 23 I11.2d 313- 
People v. Hryciuk, 224 N.E.2d 230, 36 I11.2d 500. 

Ind.—State v. Leslie, 381 N.E.2d 529, 178 Ind.App. 
107. 

Iowa—Keever v. Bainter, 195 N.W.2d 526. 

Kan.—State v. Williams, 360 P.2d 11. 187 Kan. 629. 

Ky—Wagner v. Ardery, 378 S.W.2d 625, 

La.—State ex rel. Miller v. Craft, 337 So.2d 1191. 

Md—Jones v. State, 217 A.2d 367, 241 Md. 599-Wil- 
son v. State, 259 A.2d 553,8 Md.App. 299—Caesar 
v. State, 267 A.2d 750, 10 MdApp. 40. 

Mass.—Com. v. Green, 234 N.E2d 534, 353 Mass. 687. 

Mich.—People v. Harrison, 191 N.W.2d 371—People v, 
Chism, 211 N.W.2d 193, 390 Mich. 104—People v. 
Broyer, 228 N.W,2d 780, 394 Mich. 107. 

Miss.—Bell v. State, 220 So.2d 287. 

Mo.—State v. Black, App., 287 S.W.2d 865. 

Mont.—State v. Keller, 553 P.2d 1013, 170 Mont. 372 

Nev.—Broadhead v. Sheriff, Clark County, 484 P.2d 
1092, 87 Nev. 219. 

N.H.—State v. Cole, 395 A.2d 189, 118 N.H. 829. 

N.M.—State v. Harvey, App., 510 P.2d 1085, 85 N.M. 
214. 

N.Y.—People v. Mmicone, 270 N.K2d 300, 28 N.Y.2d 
279, 321 N.YJS.2d 570, motion den. 272 N.E2d 
584, 29 N.Y.2d 55a 324 N.Y.S.2d 96. cert. den. 92 
S.Ct. 99, 404 U.S. 853, 30 L.Ed.2d 93. 

People v. Roecoe, 367 N.Y.S,2d 530, 48 A.D 2d 
665. 

N.C.—State v. Johnson, 167 S.E2d 274, 275 N.C. 264. 

Ohio—Daugherty v. Solicitor for Highland County, 267 
N.E2d 431, 25 Ohio St.2d 192-State v. Meeker, 
268 N.E2d 589, 26 Ohio St.2d 9. 

State v. Branham, 243 N.E2d 770, 17 Ohio 
App^d 7. 

Old.—Renton v. State, Cr., 480 P.2d 624—Grace v. 
Harris, Cr., 485 P.2d 757. 

Or.—State v. Downing, 478 P 2d 420, 4 Or.App. 269- 
State v. Kent, 484 P.2d 1109, 5 Or.App. 297. 

Pa.—Com. v. Learning, 275 A.2d 43, 442 Pa. 223. 

Com. v. Gant, 249 A.2d 845, 213 PaSuper. 
427—Com. v. Cutillo, 339 A.2d 123, 235 Pa,Super. 
131. 

R.I.—State v. Allan, 433 A.2d 222. 

Tenn.—Sute ex rel. Lewis v. State, 447 S.W.2d 42, 1 
Tenn.Cr.App. 535. 

Utah—State v. Lozano, 462 P.2d 710, 23 Utah2d 312. 

Wash.—State ex rel. Wallen v. Judges Noe, Towne, 
Johnson, 475 P2d 787, 78 Wash.2d 484. 

W.Va—Sute ex reL Workman v. Fury, 283 S.E2d 851. 

Delay of eighteen months 

Wis.—Hadley v. State, 225 N.W,2d 461, 66 Wis.2d 350, 
78 AL.R.3d 273. 

Claim of prims facte merit after more thin one 
year delay 

D.C—Hinton v. U.S., GA., 424 F.2d 876, 137 U.S. 
App.D.G 388—U.S. v. Hines, CA., 455 F.2d 1317, 
147 U.SApp.D.C 249, cert den. 92 S.Ct. 2427, 
406 U.S. 975, 32 LEd.2d 675, and 92 S.O. 2427, 
406 U.S. 969, 32 LEd.2d 669-U.S. v. Calloway, 
CA., 505 F.2d 311, 164 U.S.App.D.C. 204. 

Delay of aix months 

Fla.—Hogan v. State, App., 305 So.2d 835. 

Delay of eight months 

N.Y.—People v. Coleman, 362 N.Y.S.2d 663. 47 
AD.2d 578. 

Delay of two years 

U.S.—Trigg V. State of Tenn., C.A.Tenn., 507 F.2d 949, 
cert den. 95 S.Ct. 1148, 420 U.S. 938, 43 LEd.2d 
414v reh. den. 95 S.CL 1439, 420 US 998, 43 
LEtLZd 680. 

Tex.—Tamer v. State, Or., 545 $.W.2d 133. 

Wis.—State v. Zkgenhageo, 245 N.W,2d 656,73 WU,2d 
656. 


Delay of four years 

US.—Moore v. DeYoung, D.CN.J., 391 F.Supp 111, 
re>d., CA. 515 F.2d 437. 

Md.—State v. Wynn, 336 A.2d 800, 26 Md.App. 39. 

Delay of eight years 

U.S—Prince v State of Ab., C.A.Ab., 507 F.2d 693, 
reh. den. 510 F.2d 1407, cert. den. 96 S.Ct. 147. 
423 U.S. 876, 46 L.Ed.2d 108, reh. den. 96 S.Ct. 
301, 423 U.S. 940, 46 LEd.2d 273. 

Delay of eleven years 

NJ.—State v Davis, 330 A.2d 601, 131 NJ.Super. 484. 
Loss of youthful offender status 
U.S.-U.S. V. Roberts, C.A.N.Y., 515 F.2d 642. 

Delay exceeding statutory limit after deducting 
excludable time 

Ariz.—State ex rel. Berger v. Superior Court In and For 
Mancopa County, 529 P2d 686, 111 Ariz. 335. 

Tactical advantage 

U.S.-U.S. v. Hannon, D.C.N.J., 379 F.Supp. 1349. 

It is only under unusual circum¬ 
stances that the initiation of a prosecu¬ 
tion which is not barred by the statute 
of limitations may constitute a depriva¬ 
tion of the right to a speedy trial . 5815 

58.15. Ill.—People v. Plazewski, 276 N.E2d 459, 2 
III App.3d 378. 

La.—State v. Alfred, 337 So.2d 1049. 

59. U.S.—Barker v. Wingo. Ky., 92 S.a. 2182, 407 
U.S. 514, 32 L.Ed.2d 101. 

Fla.— State ex rel. Johnson v. Edwards, App., 219 So.2d 
450, op. quashed 233 So.2d 393 
Kan.-Townsend v. State, 524 P.2d 758, 215 Kan. 485. 
Neb.—Sute v. Jones, 305 N.W.2d 355, 208 Neb. 641. 
N.C.—State v. Boltinhouse, 272 S.E.2d 148, 49 N.C 
App. 660. 

Wash.—State v. Mitchell, 631 P.2d 1043, 30 Wash.App. 
49. 

Exclusion for time to formally join co-accused 
Provision of speedy trial statute not providing 
for extension 

U.S.-U.S. V. Wooten, C.A.N.C., 688 F.2d 941. 

60. U S.—U.S. v. Lusiig, C.A.Alaska, 555 F.2d 737, 
cert. den. 98 S.Ct. 408, 434 U.S. 926, 54 L.Ed.2d 
285, and 98 S.Ct. 889, 434 U.S. 1045, 54 LEd.2d 
795. 

U.S. v. Mejias, D.GN.Y., 417 F.Supp. 579, affd., 
C.A., 552 F.2d 435, cert. den. 98 S.Ct. 154, 434 
U.S. 847, 54 LEd.2d 115. 

Cal.—People v, Arguello, 25 Cal.Rptr. 253, 208 CA.2d 
451 

Fb.—Christopher v. State, App., 369 So.2d 97. 

III.—People v. Nowak, 258 N.E2d 313, 45 ID.2d 158. 
Ind.—Terry v. Sute, App., 400 N.E2d 1158. 

Kan.—Brimer v. State, 402 P.2d 789, 195 Kan. 107. 
Mass.—Com. v. Donati, 369 N.E2d 1139, 373 Mass. 
769. 

Mont.—Sute ex rel. Thomas v. District Court of Thir< 
teenth Judicial Dist. In and For Big Hem County, 
438 P.2d 554, 151 Mont. 1. 

N.C.—State v. Morehead, 264 S.E2d 400,46 N.CApp. 

39, cert, den, 269 S.E2d 615, 300 N.C 201. 

Ohio—State v. Westbrook, 353 N.E2d 637, 47 Ohio 
App.2d 211, 1 0.0.3d 284. 

Pa,—Com. v. Kluska, 399 A.2d 681, 484 Pa. 508, cert. 

den. 100 S.O. 12a 444 U.S. 858, 62 LEd.2d 78. 
Utah—State v. Clark, 501 P.2d 274, 28 Utah2d 272 
Wash.—Sute v. Young. 574 P.2d 1171, 89 Wash.2d 
613, cert. den. 99 S.Ct. 20a 439 U.S. 870, 58 
LEd.2d 182. 

W.Va.—Sute ex rd. Shorter v. Hey, 294 S.E2d 51. 
Supplementary provision 
Cal.—Crockett v. Superior Court of Santa Cbm Coun¬ 
ty, 121 Cal.Rptr. 457, 535 P.2d 321, 14 C.3d 
433—Townsend v. Superior Court of Los Angeles 
County, 126 CaLRptr.251, 543 P.2d 619, 15 C.3d 
774. 


1 2) Other matters. 

Cal—Zimmerman v. Superior Court for Los Angeles 
County, 56 Cal.Rptr. 226, 248 C.A.2d 56. 

Mich.—People v. Hess, 197 N.W.2d 118, 39 MichApp. 
28. 

Role 

Ariz—Norton v. Superior Court, 411 P.2d 17a 100 
Ana 65. 

Fla.—State v. Lazarus, App,2 Dist, 433 So.2d 1314. 

Ind -Shack v. Sute, 288 N.E2d 155. 

Ohio—Sute v. Lacy, 348 N.E2d 381, 46 Ohio App.2d 
215, 75 0.0.2d 376. 

Particular statute held inapplicable 

Ark—Young v. Sute, 491 S.W.2d 789, 254 Ark. 72. 

Ill—People v. Lowe, 210 N.E2d 31, 61 HlApp.2d 262 

Kan -Townsend v. State, 524 P.2d 758, 215 Kan. 485. 

Md.—Carter v. Sute, 289 A 2d 837, 15 MdApp. 242. 

Pa—Com. v. Wagner, 289 A.2d 2ia 221 PaSaper. 50. 

Continued good faith necessary 

Mich—People v. Parker, 175 N.W.2d 879, 21 Mich. 
App, 399. 

Statutory period as to multiple charges deter¬ 
mined 

IU—!People v. Webb, 268 N,E2d 16!, 131 IlLApp.2d 
206-People v. Brown. 269 N.E2d 321, 131 m. 
App.2d 992—People v Akins, 270 N.K2d 107, 132 
lll.App.2d 1033—People v. Marshall, 302 N.E2d 
438, 14 Ill.App.3d 317, 

Applicability of statute 

Cal—People v. Kerwin, 100 CtLRptr. 240, 23 C.A.3d 
466. 

Kan.—Sute v. Davis, 495 P.2d 965, 209 Kan, 225— 
Sute v. Sanders, 495 P.2d 1023, 209 Kan. 231. 

Pa—Com. v. Wilson, 357 A2d 163, 238 PaSuper. 340. 

Determination of commencement of period 

U.S.—U.S. v. Kaye, D.C.N.Y., 334 F.Supp. 326. 

Fla—Allen v. Sute, 275 So.2d 238. 

King v. State, App. 11 Dist, 468 So.2d 510. 

ID.—People v. Vaughn, 280 N.E.2d 253, 4 Dl.App.3d 
51. 

Md.—Curley v. Sute, 474 A2d 502, 299 Md. 449. 

Mass.—Com. v, Conant, 423 N.E2d 1035, 12 Mass. 
App 287. 

Ohio—Sute v. Walker, 327 N.E2d 796, 42 Ohio 
App.2d 41. 

Pa—Com v. Silver, 357 A2d 612, 238 PaSuper. 221. 

Tex.—Hinojosa v. Sute, App. 4 Dist, 685 S.W^d 374. 

Wash.—Sute v. Pannete, 550 P.2d 536, 87 Wash.2d 
139. 

15 days after arrest or service 

Ohio-SUte v. Sells. 322 N.E2d 378,41 Ohio Misc. 49. 

Sixty days 

Cal.—Owens v. Superior Court of Los Angeles County, 
168 Cal.Rptr. 466, 617 P2d 1098, 28 C.3d'238. 

Iowa—Sute v. Hines, 225 N.W.2d 156. 

Wash.-Sute v. White, 617 P.2d 998, 94 Wash.2d 498. 

Excluded period under rule 

Alaska—Peterson v. Sute, 562 P.2d 135a 

Aria—Sute v. Hopper, 540 P2d 1284, 25 ArizApp. 
65. 

Neb.—Sute v. Fatjca, 336 N.W.2d 101, 214 Neb. 776. 

Pa.—Com. v. Flores, 371 A2d 1366, 247 PaSuper. 140. 

Va—Miller v. Com, 234 S.E2d 269.217 Va 929, cert, 
den. 98 S.O. 735, 434 U.S. 1016, 54 LEd.2d 761 

Tolling of time 

Fla—Sute v. Williams, App., 344 $o.2d 311, approved. 
Sup., 350 Sa2d 81. 

Ill—People v. Uryasz, 336 N.E2d 813, 32 IU.App.3d 
825. 

Retrial after mistrial 

Iowa-State v. Wnght, 234 N.W.2d 99. , 
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62. Cal—Barker v. Municipal Court of S alina s Judi¬ 
cial Dist. of Monterey County, 51 Cal.Rptr. 921, 
415 P.2d 809, 64 C.2d 806—Crockett v. Superior 
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*7)—Xurtr’B « Sapencr Ccwrt, 411 P 2d 170, 100 
Am, 65 

\rit —C.'r'e) v Suit, 6CT S.W.2d 328, 270 Ark. 886. 
ill -P«ri* * «««». N E.2d 443. 39 Ill.Dee. 690, 
it I’-! App 3d 205 

Ind -Hanr« v Suit. 269 N E 2d 537, 256 lad. 464- 
Kitk v State 269 N E2d 751, 256 Ini 4*0, 

Rale beU aot retroactive 

lad —State « *el Harm v Porter Circurt Cowl, 212 
N E 24 160, ir Ind 56—Johmoa * Sole. 246 
N E 2d Ml 25 2 lad 79 

Rale takes prefcreace over st a t a t e 

C.^ -Ite’erD v ftvfk, 476 P M 257, 173 Cob 9*. 
Not estkkd to dfc—toal 
LS-LS » Huward, DCMd, 440 F.Supp. 1106. 
Ind —F*>b»ck v State, 400 N E2d 112S, 272 lad. 66a 
64J0. US-US v Dorim|, CANY, 406 F.2d 
!V2, cert, den 89 SO 1744, 395 US 911, 23 
L Ed 2d 224—U S. v DcLeo, C A.Mam, 422 F.2d 
487, cert dcs 90 SO 3355, 397 US 1037, 25 
LEd,2d 641. 

DC-Math* v US, CA, 3?4 F2d 312, 126 US 
App DC 4* 

Ohw-State v. Stephen!. 370 NE2d 759. 52 Ohio 
App2d 30!, 0OO3d 40* 

Bari* of Rab 

<2k Other toaicmeati 

V 5 —U S » Ward. D C Wo., 240 FSepp. 659. 

US % Pakrasc, DC N Y, 27 F.R.D 393. 

Rak beri oot applicable 
US-US. V. OweaJone. C.A.Mich., 477 F.2d 1273. 
DC.-PmeE v US, C A., 352 F,2d 705.122 U.SApp 
DC 224 

Parpooc of rale 

V S —U S v Mark II Ekctrama of Lotdstnu, Inc., 

DCLx, 283 F.Supp. 2»-U.S. v. Jasper, D.CPa., 
331 F.Supp 114, CA, aff± 460 F.2d 1224. 

Dbpoori of antioa aader nrie by dedstao baaed 

US.-US x Bandy, DC.N.D., 269 F.Supp. 969, cen. 
den U SO. 831, 390 US 912, 19 LEd.2d 883. 

Delay b amat 

US—US %. Dalum, C.APx. 453 F.2d 132*. cat. 
den 92 5D 2042. 406 U.S 945. 32 LEd.2d 33L 

Clmrft coart rate 

US-US V Scafo, C.A.N,Y., 4*0 F.2d 1312, cert den. 
94 S.O 37*. 414 U.S 1012, 38 LEdld 251-U.S 
v Leaker. C.A.N.Y.. 4*1 F.2d 229, cert den. 94 
SQ. 1560, 415 U.S 975, 39 LEd.2d 871. 

Plaa of court 

US—US. v. Kitzaas, CA.A*., 520 FM 1400. 

Time for trial statutes do not consti¬ 
tute interference with state constitu¬ 
tional power of courts to control their 
own docket* 422 

UJX Oko—State v. Wentt, 359 N.E2d 446, 49 
Oko App.2d 96, 3 0.0.3d 157. 
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64E5. U.S—U.S v. Guanti, C.A.N.Y., 421 F.2d 792, 
cen. den. 91 S.Ct 65, and 91 S.Ct. 95, two cases, 
400 U.S. 832, 27 LEd.2d 64—U.S. v. Gknden- 
n C.A.Tex., 526 F.2d *42. 

Cal—Cody v. Justice Court of Vacaville Judicial Dirt,, 
47 Cal.Rptr. 716, 238 CAM 391. 

Conn.—State v. Best, 370 A.2d 1035, 171 Conn. 487. 
D.C.—U.S v. Vaughn, App,, 255 A.2d 483. 

Fla.—Grace v. State, App., 354 Sa2d 444. 

Ga.—Dennis v. Grimes, 118 S.E2d 923, 216 Ga. 671— 
Hakala v. State, 170 S.EM 406, 225 Ga. 629. 
Ill-People v. Abd, 315 N.E2d 136,21 IU.App.3d 314. 
Ind.—Epps v. State, 192 N.R2d 459, 244 Ind. 515- 
Banks v. State, 402 N.E2d 1213, 273 Ind. 99. 
Iowa—State v. Wiffiams, 264 N.W.2d 779-^tate v. 
Iverson, 272 N.W.2d 1. 

Ky.—Crawley v. Com., 568 S.W.2d 927, cert den. 99 
S.Ct. 1028, 439 U.S. 1119, 59 L.Ed.2d 79. 

Mass.—Com. v. Jefferson, 378 N.E2d 461, 6 Mass.App, 
906, afW. 387 N.E2d 579, 377 Mass. 716. 
Mkk-Peopk v. Haynes, 147 N.WJW 714, 5 Mich. 
App. 641—People v. Thomas, 175 N.W.2d 540, 21 
Mich-App. 465. 

Mo —State v. Morton, 444 S.W.2d 420. 

N.M.—State v. DeBaca, App., 568 P.2d 1232, 90 N.M. 
806. 

N.Y.—People v. Saocenti, 239 N.YA2d 725, 18 A.D.2d 
311* motion den. 193 N.E2d 509, 13 N.YJd 901, 
243 N.Y^2d 684, revd. on oth. grds. 196 N.E2d 
*8S 14 RY.2d I, 247 N.Y.S2d 479, am. on oth. 
grda. 198 N.R2d 913, 14 N,Y.2d 687, 249 N.Y. 
SJd 885. cert. den. 85 SCX 104, 379 U.S. 854, 13 
L.Ed2d 57. 

N.C—State v. Herring, 235 S.E2d 88, 33 N.C.App. 
381 

Or.—State v. Low, 590 P.2d 741, 38 Or.App. 459. 
Pa.—Com. ex rd. McLaughlin v. Maroney, 29 Fay.LJ. 
157 

Utah—State v. Archuletta, 577 F.2d 547. 

Wash.—Wilhelm v. Harvey. 559 P.2d 597, 16 Wash. 
App. 802. 

Wu.—State ex rd. Fredenberg v. Byrne, 123 N.W.2d 
305, 20 Wis.2d 504. 

Particnlar statutes held inapplicable 

(2) Wash.—State v. Perringer, 382 P^d 497, 62 
Wash,2d 362, app. dism. and cert dot. 84 S,Ct. 638, 
376U.S. 187, 11 LEd.2d 603. 

(5) Other statutes. 

U.S.-U.S. v. Gaddis, D.GOkl., 418 F.Supp. 869. 
Am.—Rafts v. Justice Court In and For Sedona Pre¬ 
cinct, Coconino County, 377 P.2d 194, 92 Ariz. 
347. 

Cal—People v. McKemey, 64 Cal.Rptr. 614, 257 
C.A.2d 64. 

Cob—Rhodus v. People, 418 P.2d 42, 160 Cob. 407. 
Fla.—State ex id. Brown v. Turner In and For Dade 
County, App, 256 So.2d 82. 

Ill.—People v. Lowe, 210 N.R2d 31, 61 Dl.App.2d 261 
Iowa-State v. Satterfield, 136 N.W.2d 257, 257 Iowa 
1193. 

Md.—State v. Long, 230 A.2d 119, 1 MdApp. 326* 
cert den. 88 ED. 1106, 390 U.S. 983, 19 UEd.2d 
1281 

Ma—State v. Strong, 484 S.W.2d 657. 

N.M.—Salazar v. State, AppL, 512 P.2d 700, 85 N.M. 
371 

N.Y.—People v, Henderson, 229 N.E2d 422,20 N.Y.2d 
303, 282 N.Y^Jd 734. 

People v. Batalins, 316 N.Y.S^d 245, 35 ADM 

74 a 

N.C—State v. Lowry, 139 S,E2d 870, 263 N.C. 536, 
app. dism. * cert. den. 86 S.Ct. 227, 382 U5. 21 
IS L.Ed.2d 16. 

Ohio-Stste v. Fowler, 189 N.E2d 133, 174 Oko St. 
361 

Okl.—Bell v. State, Cr., 430 PM 841. 

Or.—State v. Dodson, 360 P.2d 781 226 Or. 458. 
W.Va—State ex id. Smith v. De Berry, 120 S.EM 504, 
146 W.Va. 534-State v, Holland, 143 S.&M 148, 
149 W.Va. 731. 

Wis.—Kopacka v. State, 126 N.WM 78,22 Wk2d 457. 
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Application to appeals 

(1) Or.—State v. Dodson, 360 P2d 782, 22 Or, 438 
(4) Other instance! 

Am—Modig v. Superior Court In and For Cochise 
County, 413 P.2d 797, 3 Anz.App. 287. 
Interstate Agreement on Detainers 
Fla—State v. Roberts, App. 2 Dist, 427 So.2d 787. 
N.H.—Quinlan v. Bussiere, 214 A.2d 877, 106 N.H 
527. 

NJ.—Sute v. Chirra, 191 A.2d 308, 79 NJ.Super 
270-State v. West, 191 A.2d 758, 79 NJ.Super. 
379—State v. Lippoiis, 244 A 2d 531, 101 NJ.Su¬ 
per. 435, affd. 257 A.2d 705, 107 NJ.Super. 137, 
revd. 262 A.2d 203, 55 NJ. 354. 

N.C.—State v. Watts, 212 S.E.2d 224,25 N.CApp. 104. 
Pa.—Cora. v. Wilson, 331 A.2d 792, 231 PtSuper 451. 
Riles not applicable 
Ky—LaVigne v. Com., 398 S.W.2d 691. 

Mo.—State v. Paxton. App, 535 S.W.2d 558. 

PS.—Cora. v. Bell, 369 A.2d 345, 245 Pa. Super. 164, 
•fid. 392 A.2d 691. 481 Pa. 229. 

Reasonable period of delay 

(1) Prosecution not required to apply therefor. 

U.S—U.S. v. Lasker, GA.N.Y., 481 F.2d 229, cert. 

den. 94 S-Ct. 156a 415 U.S. 975, 39 L.Ed.2d 871. 

(2) Determination. 

U.S—U.S. v. Lasker, CA.N.Y., 481 F.2d 229, cen. 
den. 94 S.CL 156a ™ U.S. 975, 39 L.Ed.2d 871. 
US. v. Domau, D.C.N.Y., 356 F.Supp. 1091. 

Delay caused by exceptional circumstances ex¬ 
cluded 

U.S—U.S. V. Vakrt, C.A.N.Y., 481 F.2d 22. 

U.S. v. Altro, D.C.N.Y., 358 F.Supp. 1034. 
Presmnption of readiness for trial 
US—US. V. Scafo, C.A.N.Y., 480 F.2d 1312, cert. den. 
94 S.Ct. 378, 414 U.S. 1012, 38 L.Ed.2d 251. 

Circuit court rule 

U.$—US. v. Altro, D.GN.Y., 358 F.Supp. 1034. 

Particular statutes applicable 

US—US. v. Tirasso, CA.Arir, 532 F.2d 1298. 

Fla.—State ex rel. Green v. Patterson In and For 
Pinellas County, App., 279 So,2d 362, 
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66. Ma-CJ5. cited ia State v. Turiey, 442 S.W.2d 
75. 79, cert. den. 90 S.Ct 2249, 399 U.S. 934, 26 
LEd.2d 805. 

Unnecessary delay before trial occa¬ 
sioned by the failure to take accused 
before a magistrate is not ground for 
dismissal of the prosecution. 66 - 5 

663. Ariz.—State v. Maldonado, 373 P.2d 583, 92 
Aziz. 70—Palmer v. State, 407 P.2d 64, 99 Ariz. 
93, cert dm. 87 S.Ct 101, 385 U.S. 854, 17 
LEdJd 82. 

D.G— UA v. Edwards, C.A., 627 F.2d 46a 201 U.S, 
App.D.C. 1, cot den. 101 S.Ct 211,449 U.S. 872, 
66 LEd.2d 92. 

Kan.—State v. Myers, 527 PJd 1053, 215 Kan. 600. 

Delay in ar raign m ent 

CaL—People v. Mocse, 84 CaLRptr. 703, 4 GA.3d 
Sapp- 7. 

67. U.S—US. v. Tirana, GA.Ariz., 532 F.2d 1298. 
Ariz.—State v. Wesley, 436 P.2d 627, 7 AritApp. 115. 
Ark.—RandaB v. State, 458 S.W.2d 743, 249 Ark. 258. 
CaL—People v. Wilson, 138 CaLRptr. 259, 69 CA.3d 

631. 

Colo.*-n7anmffio v. District Court In and For Rio 
Grande County, 484 P.2d 1219, 174 Cola 561. 
Fla.—State ex reL Bird v. Stedman, App., 223 So,2d 85. 

State v. WilUams, App., 230 Sa2d 185. 

Iowa—Stale v. Montgomery, 232 N.W.2d 325. 

Md—State v. Hicks, 403 A.2d 356, 285 Md, 3ia 
overriding Young v. State, 15 McLApp. 707, 292 
AJd 137, summarily afRL 266 Md. 438,294 A.2d 
467. 


Nev —Application of Hansen, P.2d 659, 79 Nev. 
492 

N.Y.—People v Wiliams, 415 N.Y.S 2d 155, 67 
A.D 2d 1094, app. after remand 422 N.Y.S 2d 237, 
7 2 A.D.2d 950. 

Ohio—Sute ex rel. Haynes v. Powers, 254 N E.2d 19 
20 Ohio St 2d 46. 

Pa.—Com. v. Udehon, 10 Chest 541. 

S.D—Sttte v Runge, 233 N.W.2d 321, 84 S.D. 376. 
Wash.—Sate v. Coutlee, 550 P2d 39, 15 Wash.App 
401—State v. Watson, 551 P.2d 133, 15 Wash.App. 
629. 

67 3. U.S —U.S. v. Latimer, C.A Utah. 511 F.2d 498, 
app. after remand 54R F.2d 311. 

Lawrence v Blackwell, D.C.Ga., 298 F.Supp. 
708. 

Cal.—Batey v. Superior Court In and For La* Angeles 
County, 139 Cal.Rptr. 689, 71 C A.3d 952. 

Fla.—Riggins v. Sate, App., 301 So 2d 124 

Duty of state 

(3) Other statements. 

U.S.—Carlton v. U.S., D.C.Ark., 304 F.Supp. 818 
Tex.—Weathers v. State, App,. 695 S.W.2d 367. 

State showing of prima facie conformity to stat¬ 
ute 

Tex.—Shannon v. State, App. 14 Dist., 681 S.W’.2d 139, 
re>iew ref. 

Duty of court 

Vi —State V. Chamberlain, 310 A.2d 30, 131 Vt. 549. 
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67.10. Kan—Sute v. Goetz, 353 P.2d 816, 187 Kan. 
117—Pierson v. Sute, 502 P.2d 721, 210 Kan. 
367. 

Pa.—Com. v. Bell, 276 A.2d 834, 442 Pa, 566. 

67.15. U.S.-U.S. v. Hill, C.A.Ga., 622 F.2d 900. 
Colo.—People v. Mayes, 498 P.2d 1123, 178 Cola 429. 
Ill-People v. Bagato, 188 N.E2d 716, 27 nL2d 165- 
People v. Morianty, 213 N,E2d 516, 33 H1.2d 606. 
Ind—Knight v. Sute, 296 N.E.2d 892, 156 Ind.App. 
395. 

Iowa—State v. Rouse, 290 N.W.2d 911. 

N.C—SUte v. Brown, 199 S.E2d 134, 19 N.CApp. 

480, app. dbm. 200 S.E2d 659, 284 N.C. 255. 
Ohio—In re Therklklsen, 376 N.E2d 970, 54 Ohio 
App.2d 195, 8 0.0.3d 335. 

Wash,—Sute v. Wietnan. 577 P.2d 154, 19 Wash.App. 
641. 

67.20. U.S—Davidson v. U.S., C.A.Mo., 312 F.2d 
163. 

Pa.—Com. ex rd. Graham v. Myers, 168 A.2d 796, 194 
Pa-Super. 561. 

68. U.S—U.S. v. Scott, C.A.Mich., 518 F.2d 261. 
Ark.—Cash v. State, 611 S.W.2d 510, 271 Ark. S81. 
Del-Stale v, Fischer, 285 A.2d 417. 

Ul—People v. Parker, 375 N.E2d 465, 16 Dl.Dec. 592, 
59 Ul.App.3d 302. 

Ind,—Carpenter v. Sute, 382 N.E2d 1026, 178 Ind. 
App. 446. 

Me—State v. O’Clair, 292 A.2d 186. 

Nev—Mello v. Sute, 572 P.2d 533, 93 Nev. 662. 

NJ—State v. Mason, 218 A.2d 158, 90 NJ.Super. 

464—Sttte v. Lippoiis, 244 A.2d 531, 101 NJ.Su- 
per. 435, affd. 257 A.2d 705, 107 NJAiper. 137, 
revd. 262 A.2d 203, 55 NJ. 354. 

N.Y.—Flahavan v. Allen, 274 N.Y.S.2d 703, 51 Miac.2d 
1063—People v. Miller, 313 N.Y^Od 543, 63 
Misc.2d 879. 

N.C.—State v. Foster, 192 S.E2d 320, 282 N.C. 189. 

tpp. after remand 200 S.EJd 782, 284 N.C 259. 

Or.—State v. Sharp, 559 P.2d 93a 28 Or.App, 429. 
Pa.—Cora. v. DiPasquak, 246 A.2d 43a 431 Pa. 336. 
R.I.—Sute v. Paquette, 368 A.2d 566, 117 R.I. 505 
Tex—Williams v. Sute, Cr.. 464 S.W.2d 842. * 
Vt—SUte v. Perry, 306 A.2d 1H3, 131 Vt. 337. 
Wash.—State v. Dunn. 424 P.2d 897, 70 Wash.2d 572, 
cert. den. 88 S.Ct. 136, 389 U.S, 867, 19 LEd.2d 
140. 
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Caution 

Ccnn—Sute v. Kelley, 203 A.2d 613, 2 Conn.Cir. 613 

Kan -City of Ogden v. Allen, 493 P.2d 277, 208 Kan. 
573 

“Good cause” 

(3i Other matters 

Cal—Plezbert v. Superior Court, Alameda County, 99 
Cal Rptr. 340, 22 C.A.3d 169. 

Iowa-State v, Albertan, 228 N.W.2J 94. 

Nev —Anderson v. State, 477 P.2d 595, 86 Nev 829. 

NJ—State v. Chirra, 191 A.2d 308, 79 NJ.Super. 270. 

N Y—People v. Wallace, 258 N E.2d 904, 26 N.Y.2d 
371,310 N.Y.S 2d 484. 

Absence of prejudice 

Colo—Mao v People, 454 P.2d 792, 169 Colo 200. 

U) Other matters. 

Cal—People v Lawson. 156 Cal.Rptr. 226, 94 C A.3d 
194 

Colo—People v. Velasquez, 641 P.2d 943, app.dkn., 
cert.dcn. 103 S,Ct. 28,459 U.S. 805, 74 LEd.2d 43, 
reh. den. 103 S.Ct. 774, 459 U.S 1138, 74 LEd.2d 
986. 

N.Y—People v. Staley, 364 N.E2d 1111, 41 N,Y.2d 
789, 396 N.Y.S.Zd 339. 

Wn—Watson v. State, 219 N.W.2d 398, 64 W».2d 264. 

Discretion held abused 

D.C—US. v. Shaw, App., 226 A.2d 366. 

N.Y—People v. Johnson. 374 N.Y.S.2d 120, 49 A.D.2d 
928 

Discretion held not abused 

(2) Other instances. 

Ark.—Gardner v. Sute, 481 S.W 2d 342, 252 Ark. 828. 

Cal—People v. Carlson, 142 CaLRptr. 638, 76 C.A.3d 

112 . 

D G—U.S. v. Mills, C.A., 463 F.2d 291, 149 U.S.App. 
D.C. 345 

III—City of Carbondale v. Irving, 360 N.E2d 118, 4 
Ill. Dec. 371, 45 111 App 3d 699. 

Me—Sute v. Brann, 292 A 2d P3. 

Neb.—Stale v. Lee, 174 N.W.Zd 344, 185 Neb. 184, 

Nev—Sute v. Craig, 484 P.2d 719, 87 Nev. 199. 

N.C—Sute v. Lowry. 139 S.E2d 870, 263 N.G 536, 
app. disra. Sc cert. den. 86 S.Ct. 227. 382 U.S. 22, 
15 L.Ed.2d 16. 

Or.—Sute v. Vawter, 386 P.2d 915, 236 Or. 85. 

Vt—SUte v. Chamberlain, 310 A.2d 30, 131 Vt. 549. 

Circumstances considered 

U.S—U.S. V. Rodriguez, C.A.Tex., 497 F.2d 172. 

U.S. v. Sanchez, D.GN.Y., 392 F.Supp. 507. 

CaL—Bcllizzi v. Superior Court of Stanislaus County, 
115 CaLRptr. 52, 524 P.2d 148, 12 C.3d 33, cert, 
den. 95 S.Ct. 1445. 420 U.S. 1003, 43 L.Ed.2d 761. 

Mich—People v. Boyd, 212 N.W.2d 333,49 Mich.App. 
388. 

N.M—State v. Barefield, App., 595 P.2d 406, 92 N.M. 
768. 

N.Y—People v. Abbatielk), 289 N.Y.S.2d 287, 30 
A.D.2d 11. 

Refusal to dismiss not error 

N.G—State v. HOI, 214 S.E2d 67, 287 N.C. 207. 

68,5. U.S—US. v. McCorkk, C.A.Ill., 413 F.2d 307. 

U.S v. Navarre, D.C.La., 310 F.Supp. 521. 

U.S. v. Palermo, D.GN.Y., 27 F.R.D. 393. 

Del.—Sute v. Moms, Super., 340 A.2d 846, affd. 349 
A .2d 748 

Discretion held not abused 

U.S—U.S. V, Frost, CA.Mass., 431 F.2d 1249, cert, 
den. 91 S.Ct 896, 401 U.S. 916, 27 L.Ed.2d 817. 

D.C—U.S. v. Goodfcilow, D.C.N.Y., 320 FSupp. 812. 

Fla.—State v, Griffin, App,, 347 So.2d 692. 

Dismissal paro vision of Rule 48(b) limited to 
postarrest situations 

U.S—U.S. V. DeTwnne, CAJE, 468 F.2d 151, cert 
den. 93 S.Ct 974, 977, 410 U.S. 911, 35 L.Ed2d 
274—U.S. v. Jackson, C.A.Mo., 504 F,2d 337, cert, 
den. 95 S.O. 1356, 420 U.S. 964, 43 LEd.2d 442. 

U.S. v. Dabney, D.C.Pa., 393 F.Supp. 529. 
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O*-State* McDonald, 249SE.2d 232, 242 Gj 4r, 
pwtiaHy mevruhng Bryamg * Start. ^ Ga \pr 
35, 70 S Eld *^9 

ia -People % rittctL ,»23 N E.Zd AV>, 25 LSApp Vi 

945 

Iwi—Langley * State, 232 N E2J 62 3, 2>J ind, 29 
«ft ckts W SCt HO, 34} US. 135, 2! 1 Ed 2d 

104 

Kaa—Towaocnd e Suit, 324 P2d *34. 23? Kar. 4^5 
Ky —Payne * Com > 5<T S.W 14* 

La—State v Moore. 300 So 2d 49; 

Md —Price v Stale, 25)J A 2d 503, 231 Md 2*5 
Mam.—Lihby * CciBaiMifioner cf CcrTOtan. 235 
N E2d 203, 353 Mam 4 a ’2 

MxE—Pccptr v MAkmch, 134 NW2d 7». F! 
Mich 53* 

Ma—State », Teegartca. App, 53* S W 2d 62* 
Meat-State » Camaiy. S*** P2i ^33, 1*6 Mcetr 355 
NeE— CJS. pM at taapt* h State v Brosv 244 
HW 2rfmm m Neb *"* 

NJ-State e Kw e fl u 202 A 2d 415. 43 NJ !-$tafe 
v, Gmfack, 202 A 2d 422. 43 NJ 24 
NM-lUbam e Nath. 431 P2d T4, ^INM 3S5, 
petmon Sam SS SCt 582. 3S9 US 449, p 
L EdJd *13 

NC—State e, Hae. 23S SE.2J 619, 34 NCApp 
4*4—Slate « LmaE 249 SE2d UX 39 N C App 
334. app dam, rnriew dm 254 SE2d ISO, 2*6 

sc m 

Ola>—Clark v Maxaefi. 303 NE2d 182-Stile e 
Mar. 249 NE2d lil. 14 06 m St 24 S3 
Px-Cem. v. Lae. 333 4 2d +!X 4*0 Pa 3?4 
ILK-Sm«e v PahasgaaaQ, 30b A 2d S3G, 111 RI *39 
SC—Swe v. Waum, 240 SE2d *51. 270 SC 104 
SD —Saar % Pawkaa 2*5 N W 2d 143 
Taa—Parker * Star, Or. 3<rr iw 2S 133-Oordca % 
SMaCr. 4*3 SW 2d 415 
U l eh S tale e Odes. 5% P2d Vt 
Vt —tec » Cikrera. 243 A 2d 7*4, 12? Vt 193, cert 
dee. 19 SCt 404. 393 US 9*8. 21 LEd2d 379. 
Ya F a attiee » Cam* 240 SE2d **2. 22> Va 763 
Walk,—Stme e Scstcs. 44t P2d 917 


W Vi Va(’ ei *ti f4»,ir> V Krawer. 36-* b E 2d P.to, 
’51 'A Va *■* irt dr; *, SO 4^2 39* US 
M: J4 L I d :d 4? 1 

'A i vitr «- Hr> k Jv t 7 " N W 2d 14, 2* * t s2d 
'*<> <, ,r'»"*X"rt <■ Star; i4* N W 24 233, 3? 
W ■, 2 j i-t-Vair . St.wa’e. IW N W 2d 303. 41 
A,*;.! i*», artp J-cn, -ert den SCt X 3% 
In i., 24 L Ed 2d ’/ 

‘Ay --Orrr.adMn v SV.e, ?*4 P 2d 464 

Gain of right 

12< fth.T 

M .t;’ - bu:r » W Tiers *>1I P2d !.i5, 1^ Mont- 'M 

Rcasoi for rale 

IS U * v DCN\, 2*6 F Supp 79^ 

* U - Hi/r« ♦ », App, 26* 2d 390 

Okjfctirm or motion 

,'2> tShr» flatten 

IS Oinm . K.eh>r, DCMwh, 3«; FSupp b59, 
a»rj C \ 52’ r P 2d 612. .tit den % SCt. 1626, 
4i« US *M4 4i I.L12J UH, rth dcr. S6 SCt 
;: ! \ 42* US 9:;, 48 Ltd 2d l3« 

V,4 -Hair.Tftt * Suttf, 223 Sc 2d ZX\ 45 AlaApp 
52 

C*J —P ;4ttt v Myn;*!p,il C»ot of Paiadena Judtcul 
I>nt L-i Anjete^ CUanty. 91 CaiRptr 315, 12 
CAW 1151 

Ga v Stale. 169 > E2d 225 Ga. 521, 

Irani’ : - J*< S,E 2d 7?5, 121 Ga App 269 
Uj-.HcO-p 1 Sure, 3*0 NEW ,195, 26* Ind 427 
Mr -State . <K*n UlU *3* A 2d 2M 
Md — thenito » Warim. Md Hiuw pf Correction, 
:?4 VZJ 3*it * Md App 214 
Mkh -Pa.Ne n Butcher, 2(T N W 2d 430, 46 Mich 
Apr 

VI—\f:Ocf> * btaJtf, 22! Sold 625 

Mt: -Sutr n Dns. ft."-: ?2d 142, 134 Mont 136 

Utah-Sift > Ash, 456 P2d 114, 23 U ! Uh2d 14 


ilf <6h«r rratters 

VS -is s Rctmer CANY. 5H F.2d 1377 
Tea ■-Dag*,« * State J44 s W ;d l?*, errt. den 86 
SO 1470 l S 445 In L Ed 2d 542 

Prompt assertion of right 

l $-1 S » McIntyre, DCNV , 2*3 FSupp. 991, 
a?Td 3% F 2d 8*4, uen den 19 SCt, 645, 393 US, 
5014, 21 I F4 2J 69* 

D C -ft nd s VS, Apr, 233 A 2d 506 
Fa-O-rn » Hickv 332 A 2d 452 231 Pa Super 2*2 
RespdurenwBt heM sot aaeomtitatkaud 
t S -People* v HiX'trr CA Net. 423 F 2 d ooo 
Factor to be considered 
D C -Cat* ^ US. App., 3*4 A 2d %$ 

Math -Pcapie % Smith, 226 N W 2d 673, J7 Muh. 
App 556 

Tei —Haas» State. Cr„ 494 S W 2d 206 

IVash —State * Breauv 578 P2d SS8, 20 WashApp, 

^yo—Emada v Suie, 633 P2d §50 

Oral d emand sufficient where preserved in 
record 

Ill —People v Sayder, 337 N,E2d 10S, 32 IllApp 3d 
1003 

Prior to commencement of trial 

Cob -H«T»gt*Tn n. District Court In and For Morgan 
Crusty, 559 P 2d 225, 192 Colo, 351 
Mi ml -State *. Haney, 603 P.2d 663, 184 Mont. 423 

Charges pending 

Ill -People % Tcney, 374 NE,2d 695, 15 III,Dec. 912, 
58 ia App 3d 364 

P*8e38 

«U5. US-US v Cabral, C-A.Me.. 475 F.2d 715. 
l f S » Algranati, D C N.Y, 239 F.Supp. 116— 
U S » ErrelL DC N Y„ 276 F Supp 798-U.S. v, 
Erwkson, D C.Alarka, 323 F Supp, 712, affd., CA„ 
472 F,2d 505 


Ala — Autrey v. State, 202 So.2d 88, 44 Ala.App. 53, 
cert. den. 88 S.Ct. 1422, 390 U.S. 1030, 20 L.Ed.2d 
287 

Ana-State v. Bates, 526 P.2d 1054, 111 Anz. 202. 

Cal —Bellini v. Superior Court of Stanislaus County, 
115 Cal Rptr. 52, 524 P.2d 148, 12 C 3d 33, cert, 
den 95 S Ct. 1445,420 U.S. 1003, 43 LEd.2d 761, 

Co!o,-Keller v People, 387 P,2d 421, 153 Colo. 590- 
Adurgo v, People, 411 P.2d 245, 159 Colo. 321— 
Potter v District Court In and For Fourth Judicial 
Dist., 525 P2d 429, 186 Colo. 1. 

Conn —State v. Dram, 232 A 2d 907, 155 Conn. 367, 
State v. Wichman, Cir.A.D., 276 A.2d 798, 6 
Conn.Cir. 503 

Idaho-State v. Lmn, 462 P.2d 729, 93 Idaho 430. 

Ill-Pei,pie v. Williams, 189 N.R2d 314, 27 IU.2d 
327-People v. Henry, 265 N\E.2d 876, 47 I11.2d 
312 

Ind.—Bryant v State, 301 N.E.2d 179, 261 Ind. 172. 

Ky.-Blair v, Com., 458 S.W.2d 761. 

Md -Price v State, 201 A.2d 505, 235 Md. 295-Erbe 
v State. 350 A.2d 640, 276 Md. 541. 

Mass.—Com. v. Anderson, 404 N.E.2d 656, 9 Mass. 
App. 699. 

Mich,-People v. Duncan, 130 N.W.2d 385, 373 Mich. 
650 

State v. Sallee, 202 N.E.2d 438, 1 Ohio Misc. 50. 

Mont.— State ex rel. Thomas v. District Court of Thir¬ 
teenth Judicial Dist In and For Big Horn County, 
438 P.2d 554, 151 Mont I. 

Neb.—State v. Lewis, 128 N.W.2d 610, 177 Neb. 173. 

Nev.-Peoples v. State, 423 P.2d 883, 83 Nev. 115, cert 
den 88 S.Ct. 132, 389 U.S. 866, 19 LEd.2d 138. 

N.M.—State v. McCroskey, App., 445 P.2d 105, 79 
N.M. 502 

N.Y-People v. Cantie. 212 N.Y.S^d 513, 13 A.D.2d 
521, cert. den. 84 S.Ct, 103, 375 U.S. 848, 11 
L.Ed.2d 75. 

N.C.—State v. McKoy, 240 S.E2d 383, 294 N.C. 134. 

Ohio—Everhart v. Maxwell, 196 N.R2d 589, 175 Ohio 
St 514—Clark v. Maxwell, 201 N.R2d 882. 

Or.—State v Koennecke, 565 P.2d 376, 29 Or.App. 
637, app after remand 595 P.2d 489, 40 Or.App. 
239 

Pa—Com v Roundtree, 364 A.2d 1359, 469 Pa. 241. 

R I.—State v Anthony, 448 A,2d 744. 

SC-State v Sarvis. 217 S.E.2d 38, 265 S.C. 144. 

Wash -State v. Young, 523 P.2d 934, 83 Wash 2d 937. 

Wis-Hatcher v State, 266 N.W.2d 320, 83 Wis.2d 
559 

Wyo—Taylor v State, 612 P.2d 851. 

Inaction 

(2j Constitutional right not waived by inaction. 

U.S —Hodges v U.S., C.A.Mo., 408 F.2d 543. 

Alaska—Glasgow v. State, 469 P.2d 682, overruling 
Goss v. State, 390 P.2d 220, cert. den. 85 S.Ct. 118, 
3*9 U.S 859, 13 LEd.2d 62. 

Colo-Hicks v. People, 364 P.2d 877, 148 Cola 26. 

Ohio—State ex rel Lotz v. Hover, 186 N.R2d 841, 174 
Ohio Sl 68, mandamus withdrawn 189 N.R2d 433, 
174 Ohio St. 380. 

(3! Not waiver but factor to be considered. 

Md—Sewell v. State, 368 A.2d 1111, 34 MdApp. 691. 

NC.—State v. Hill, 214 S.E.2d 67, 287 N.C. 207. 

New trial 

Pa,—Com. v. Meehan, 182 A.2d 212, 198 Pa.Super, 
558, revd. on oth. gnds. 187 A.2d 579, 409 Pa. 616. 

Failure to object 

Cal.—People v. Hill, 59 Cal.Rptr. 369, 251 CA.2d 391. 

Acquiescence in sealing of indictment 

U.S—US V. Dallago, D.C.N.Y., 311 F.Supp, 227. 

CaL—Teerlink v. Municipal Court for Palo AUo-Moun- 
tam View Judicial Dist., Santa Clara County, App., 
102 Cal.Rptr. 505, 25 C.A.3d 1138. 

Not automatic 

U.S,—US, v. Stone, D.C.N.Y., 319 F.Supp. 364. 

Not waiver per se 

D.C.—Stockland v. U.S., App., 389 A.2d 1325, cert, 
den. 99 S.Q. 1258, 440 U.S, 926, 59 L.Ed 2d 481. 
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81* U.S.-U.E v. Gibson, GA.Mkh., 513 F.2d 978. 
Ala.—Elliott v. State, 214 So.2d 420, 283 Ala. 67, cert. 

den. 89 ECt. 667, 393 U.S. 1041, 21 LEd.2d 539. 
Ariz.—Sute v. Adair, 470 F.2d 671, 106 Am. 58. 
State v. Valenzuela, 413 P2d 788, 3 Anz.App. 
278. 

Ark.—Faulk v. State, 551 S.W.2d 194, 261 Ark. 543, 
app. dism. 98 S.Ct. 33. 434 U.S. 804, 54 L.Ed.2d 
62. 

CaL—Tullis v. Superior Ct. for County of Los Angeles, 
115 Cal.Rptr. 177, 41 C.A.3d 387. 

Cote—People v. Gillings, 568 P.2d 92, 39 CoteApp. 
387. 

Conn.—State v. Williams, 249 A.2d 245,157 Conn. 114, 
cert. den. 89 S.Ct 1783, 395 U.S. 927, 23 L.Ed2d 

244. 

D.C—Smith v. U.E. GA,, 331 F.2d 784,118 U.S.App. 
D.C. 38—Coleman v. U.S., GA., 442 F.2d 150,142 
U.SAppD,C 401 

Fla.—State ex ret Williams v. Baker, 247 So. 2d 316. 
Ga.—Blevins v. State; 149 S.E2d 423, 113 Ga.App. 
702—Boyd v. State, 211 EE2d 21 133 Ga.App. 
395—E S. v. State, 215 $.E2d 732, 134 Ga,App. 
724. 

IE—People v. Bonds, 203 N.E2d 884, 32 I11.2d 94, writ 
transf. to 208 N.E2d 866, 60 IU.App.2d 440-Peo¬ 
ple v. Shields, 317 N.E2d 529, 58 Ill2d 202. 
Ind.—In re Brooks, 214 N.E2d 653, 247 Ind. 249. 
Iowa-State v. O’Connell, 275 N.W.2d 197. 

Kan,—State v. Mielke, 420 P.2d 155-State v. Brooks, 
479 ?2d 893, 206 Kan. 418. 

Ky.—Parks v. Com., 424 EW.2d 133. 

La.—State v. Fraise, 350 So.2d 154. 

Mfe—GJ5. quoted in State v. Couture, 163 A.2d 646, 
655, 156 Me. 231. 

Md—King v. State, 249 A.2d 468, 5 MdApp. 652- 
King v. State, 251 A.2d 628, 6 MdApp. 413. 
Maas,—Com. v. Needel 211 N.E2d 335, 349 Mass. 
580—Com. v. Marsh, 242 N.E2d 545, 354 Mass. 
713. 

Mich.—People v. Love, 187 N.W.2d 535, 31 Mich.App. 
85-People v. Bradley, 220 N.W.2d 305, 54 Mich. 
App.89. 

Man.—State v. Castle, 109 N.WJd 593, 260 Minn. 
293. cert. den. 82 S.Ct 481, 368 U.S. 978, 7 
LEd2d 439. 

Miss.—Cummings v. State, 219 So,2d 673, cert. den. 90 
S.Q. 954, 397 VS. 942, 25 LEd2d 122. 

Mo.—State v. Harper, 473 S.W.2d 419-State v. Horn, 
498 EW2d 771. 

Neb.—State v. Bruns, 146 N.W.2d 786, 181 Neb. 67- 
State v. Gau, 153 N.W.2d 298, 182 Neb. 114. 
Nev.—Stone v. State, 450 P.2d 136, 85 Nev. 60. 
N.H.—State v. little, 435 A.2d 517, 121 N.H. 765. 
RM.—Patterson v. State, 465 P.2d 93, 81 N.M. 210- 
State v. Harvey. App., 510 P.2d 1085, 85 N.M. 814. 
NX—People v. Miller, 313 N.E2d 761, 34 N.Y.2d 
336, 357 N.Y.E2d 457. 

People v. Peters, 226 NXS.2d 971, 16 A.D 2d 
171. 

N.G—State v. Hid 214 EE2d 67, 287 N.C. 207. 
N.D.—State v. Erickson, 241 N.W.2d 854. 

Ohio—GJS. cited la State v. Cross, 271 N.E2d 264, 
267, 26 Ohio St2d 270. 

OkL-Richmood v. Page, Cr., 432 P.2d 666-Smith v. 
State, Cr., 438 P.2d 944. 

Or.—State v. Evans, 432 P.2d 175, 249 Or. 314, cert. 

den. 88 ECt 1093, 390 US. 971,19 L.Ed2d 1182. 
Fh.—Com. v. Ware, 329 AJd 258, 459 Pa. 334. 

R.L—Hanky v. Laagkas, 17S AJd 182, 93 R.L 309, 
oert. den. 82 ECt. 632, 368 U.S. 1002, 7 LEd2d 
540-Ramsdefi v. Langkas, 217 A.2d 83. 100 R.l. 
468. 

EG—Wheeler v. State, 147 EE2d 627, 247 EG 393. 
ED.—CJS. cited Is State v. Vioiett, 111 N.W2d 598, 
602, 79 ED. 292, 

Tean.—State v. McKinney, Cr., 477 EW.2d 217. 
Tex.—-Jackson v. State, Cr., 454 EW.2d 733-Peak v. 
State; a., 522 EWJd 907. 

Vt-State v. Cabrera, 243 A.2d 784, 127 Vt. 193, oert. 

den. 89 Ea 404, 393 US. 968, 21 L.Ed2d 379. 
Wash.—State v. Roff, 424 P.2d 643, 70 Wasfa.2d 606. 


Wis.—Sute v, Kwitek, 193 N W.2d 682, 53 Wis.2d 563. 
cert. den. 93 S.Ct. 536, 409 U.S. 1047, 34 L,Ed.2d 
499. 

W>o—CJS. tit ed In Shafsky v. City of Casper, 487 
P.2d 468, 471. 

Application to coart 

NJ -State v. Von Atnnger, 196 A.2d 241, 81 N J.Su- 
per. 509. 

In Iowa 

(1) Iowa—State v. Lmdloff, 161 N.W.2d 741. 

(9) Other matters. 

Iowa—State v. Johnson, 167 N.W,2d 696—Sute v. 
Graham, 221 N.W.2d 258 

In Washington 

(4) Other matters. 

Wash.—State v. Eastland, 467 P 2d 300, 77 Wash.2d 
823—State v. Davis, 467 P.2d 875, 2 Wish.App. 
380, cert. den. 91 S.Ct 952, 401 U.S. 943, 28 
LEd.2d 224. 

Interstate Agreement on Detainers 

Md.—Davidson v. Sute, 305 A.2d 474, 18 MdApp. 61. 

Mass.—Cbm. v. Anderson, 404 N.E2d 656, 9 Mass. 
App. 699. 

Mo.—State v. Bussard. App., 494 S.W.2d 401. 

NJ.—State v. Chirra, 191 A.2d 308, 79 NJSuper. 270. 

Effect of demand 

U.E-U.S. ex rel. Mitchell v. Furman, GA.IE, 750 
F.2d 806. 

D.C,-U.S. ex rel. McNair v. Specter, D.GPa, 306 
F.Supp. 962—Campbell v. Smith, D.C.Ga., 308 
F.Supp. 796. 

Cal.—People v. Stuart, 83 Cal.Rptr. 841. 3 C.A.3d 817. 

Ky.-Spegal v. Lair, 407 S.W.2d 147. 

Not condusiTe waiver 

Md.—Fabian v. State, 239 A.2d 100, 3 Md.App. 270. 

Demand not required before indictment 

U.S.—Edmaiston v. Neil, GA.Tenn., 452 F.2d 494. 

Fla.—Sute ex rel. Dennis v, Morphonios, App., 252 
$o,2d 845. 

N.C.—State v. Johnson, 167 EE2d 274, 275 N.G 264. 

Purpose of statute 

FUl—S ute ex rd. Wincor v. Turner, App., 222 So.2d 
763. 

Inadequacy of counsel no excuse 

U.S.-U.S. V. McIntyre, C.A.N.Y., 396 F.2d 859, cert, 
den. 89 S.Ct. 695, 393 U.S. 1054, 21 LEd2d 697. 

Communication held not demand for trial 

Ark.—Swanson v. State, 471 EW.2d 351, 251 Ark. 147, 
cert, den. 92 ECt. 1272, 405 U.S. 996, 31 LEd2d 
465. 

Ga.—State v. King. 298 S.E2d 586, 164 Ga.App. 834. 

IE—People v. Tetter, 250 N.E2d 433, 42 IIL2d 569. 

Nev.-Barr v. Sheriff, Washoe County, 459 P.2d 218, 85 
Nev. 555. 

Demand not required where request futile 

U.S.—Edmaiston v. Neil, GA.Tenn., 452 F.2d 494. 

Not conclusive waiver 

Md.—State v. Jones, 305 A.2d 177, 18 MdApp. II. 

Tex.—Haas v. State, Cr., 498 EWJd 206. 

Retrial 

Ariz.—Sute v. Ramirez, 533 P.2d 671, 111 Ariz 504. 
Motions as functional equivalents of demand 

D.C.-U.S. v. Calloway, C.A., 505 F.2d 311, 164 U.E 
App.D.G 204. 

Mass.—Com. v. Gove, 320 N.E2d 900, 366 Mm 351. 
State’s actual knowledge of demand 

Ill-People v. Uryasz, 336 N.E2d 813, 32 HLApp,3d 
825. 

Renewed motion 

Ind.—Johnson v. Sute, 355 N.E2d 240, 265 Ind. 470, 
cert. den. 97 S.Ct. 1326, 430 U.E 915, 51 LEd.2d 
593. 

Showing of prejudice 

Pa.—Com. v. Tavianmi, 462 A2d 272, 315 Pa.Super. 
434. 
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82. U.S.—Von Feldt v. U.S., C.A.Neb., 407 F.2d 
95—U.E v. Singleton, C.A.N.Y., 460 F.2d 1148, 
cert den. 93 ECt. 1506, 410 U.S. 984, 36 L.Ed2d 
180. 

Ill.—People v. O’Shea, 326 N.E2d 230, 26 HLApp.3d 
826—People v. Arch, 337 N.E2d 221, 33 IE 
App.3d 331. 

Iowa—State v. Long, 130 N.W.2d 663, 256 Iowa 1304. 
N.C.—State v. Alexander, 214 EE2d 792, 26 N.CApp. 
21 . 

Ohio—SUte v. Butler, 249 N.E2d 8 IE 19 Ohio Slid 
55. 

Old—Mingram v. Van Meter, Cr., 426 P.2d 380—Kil¬ 
lian v. Page, Cr., 427 PJd 442—Pitman v. Sute, 
487 P.2d 716. 

Statutory period runs from demand, etc. 

Ill.—People v Jones, 266 N.E2d 411, 130 IEAppJd 
769. 

Request for jury trial held not demand for trial 
III—People v. Baskin, 230 N.E2d 208, 38 IE2d 141. 

83. U.S—Barker v. Wmgo, Ky., 92 ECt 2182, 407 
U.S. 514, 32 LEd2d 101. 

Ill—People v. Hatchett, 226 N.E2d 97, 82 HLApp^d 
40. 

Okl.—Mangram v. Van Meter, Cr., 426 P.2d 380. 

In conjunction with this, it has been 
stated that a state cannot be charged 
with knowledge of a communication 
from client to his attorney demanding 
speedy trial 83 - 1 

83.1. N.G—SUte v. Roberts, 207 EE2d 373,22 N.G 
App. 579, cert, allowed, app. dism. 210 EE2d 60, 
386 N.G 213, affd. in part, revd. in part an oth. 
grds. 210 S.E2d 396, 286 N.C. 265. 

A failure of an accused to demand a 
speedy trial does not constitute a waiv¬ 
er, under the rule that a waiver of a 
constitutional right can ordinarily be 
done only knowingly and intentional¬ 
ly. 832 Also, a simple failure to demand 
a speedy trial will not waive a consider* 
ation of the constitutional claim of de¬ 
nial of a speedy trial if accused can 
show actual prejudice caused by undue 
delay tactics of the state. 134 , 

83J. U.S.—’Wallace v. Kern, CLA.N.Y., 499 F.2d 
1345, ccrt. den. 95 ECt 1329, 420 U.S. 947, 43 
L.Ed.2d 425. 

Alaska—Rutherford v. Sute; 486 P.2d 946. 

Flit—Embry v. Sute, App,, 300 So.2d 24, quashed on 
oth. grds., Sup., 322 So.2d 515, on remand App., 
326 So.2d 193. 

Mass.—Com. v. Alves, 380 N.E2d 701, 6 MassApp. 
571 

Mich.—People v. McCracken, 298 N.W.2d 734, 100 
Mich,App. 371, on reh. 305 N.W.2d S5E 104 
Mich.App. 533. 

Or.—State v. Meikle, 605 P.2d 301, 44 OrApp. 91. 
Term.—Cunningham v. Sute, Cr, 565 EWld 890. 
Silence 

Ariz.—Sute v. McDonald, 526 Pld 698, 111 Ariz. 159. 
Discretion necessary 

U.E—U.S. v. Roberts, CA.N.Y., 515 F.2d 641 
83.4. Evaluation of prejudice 
Md.—Sute v. Lawless, 283 A.2d 160, 13 MdApp. 220, 
cert. den. 93 ECt. 192, 409 U.E £55, 34 L.EtL2d 
99. 

No prejudice 

Cote.—People v. Buggs, 525 P.2d 421, 186 Colo. 13. 
Pa.—Com. v. Dowd, 372 A.2d 705, 472 Pa. 296, cert, 
den. 98 S.Ct. 520, 434 U.E 970, 54 L.Ed2d 459. 
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Fla —Ptrei v State, App., 283 So,2d 573. 
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Super 484 
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cy. 20C So. 2d 521 

$325. Defendant required to seek extradition 

Ohio-State v Moore, 23” N E 2d 628. 14 Ofcco Mwc. 
139. app. dam., ctrt den,19 SO. 460, 393 U.S. 
221, 21 LEd2d 393 
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cert den 229 So.2d 915, 285 Ah. 754. 

DC-US v Reed, DC, 215 FSapp, 731 
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US—Murray s. Watnwmhi, C.AJFla. 450 F.2d 465. 
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The ftilure of accused to demand a 
speedy trial does not preclude dis¬ 
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83.40. U.S —U.S v. Mark II Electronics of Louisi¬ 
ana, Inc. D.CLa., 283 F.Supp. 280—U.S. v. 
Mann. D.C.N Y„ 291 F.Supp. 268—U.S. v. Mark 
II Electronics of La., Inc., D.CLa., 305 F.Supp, 
1280, 

84. U.S—U.S. v Guanti, C.A.N.Y.* 421 F.2d 792* 
cert, den 91 S.Ct, 65, and 91 S.Ct. 95, two cases, 
400 U.S. 832, 27 L.Ed.2d 64. 

Bales v. State of Tex., D.C.Tex., 324 F.Supp. 
127—Hayme v. Henderson, D.GGa., 357 F.Supp. 
1004. 

Ark—Johnson v. State, 422 S.W.2d 417, 243 Ark. 812. 
Cal.—People v. Hernandez, 58 CaLRptr. 835, 250 
C.A.2d 842. 

Fla—Ryan v. State, App., 197 So.2d 37—State ex rel. 
Wincor v. Turner, App., 222 So.2d 763—State ex 
rel. Buono v. Goodman, App., 233 So.2d 185, writ 
discharged, Sup., 243 So.2d 594. 

Ga—Halm v. State, 188 S.E.2d 434, 125 GaApp. 618. 
III.—People v. Hatchett, 226 N.E2d 97, 82 Dl.App.2d 
40—People v. Kuhn. 243 N.&2d 684, 103 111. 
App.2d 396—Village of Midlothian v. Walling, 
App., 255 N.R2d 23, 118 IlLApp.2d 358. 

Me.—State v. Smith, 400 A 2d 749. 

Md.—Price v. State, 201 A.2d 505, 235 Md. 295. 
Masa-Coro. v. Needel, 211 N.E2d 335, 349 Masa 
580. 

Nev.—Sute v. Titherington, 477 P.2d 589, 86 Nev, 843. 
N.C.—State v. White, 153 S.E2d 774, 270 N.C 78. 
Ohio-State v. Geswbki, 247 N.E2d 321, 18 Ohio 
App. 2d 85. 

Oki—Killian v. Page, Cr., 427 P.2d 44Z 

Or.—State v, Williams, 592 P.2d 226, 39 Or.App. 223. 

Pa—Com. v. Pitchcuskie, 35 Northumb. LJ. 17. 

S.D.—Sute v. Means, 276 N.W.2d 699. 

Vt.—State v. Unwin, 424 A.2d 251, 139 Vt. 186, cen. 
den. 101 S.Ct. 1746, 450 U.S. 1746, 68 L.Ed.2d 
229. 

CompUance with statute 

(3) Other instances. 

U.S —Farrington v. State of N.C., D.C.N.C., 391 
F.Supp. 714. 

Fla—State v Williams, App., 230 So.2d 185—State ex 
rel. Fouraker v. McCauley, App., 258 So.2d 453, 
quashed. Sup.. 273 So.2d 756. 

Ga—Sttte v. Fields, 224 S.E2d 829, 137 GaApp. 726. 
Iowa—Doerflein v. Bennett, 145 N.W,2d 15, 259 Iowa 
785. 

Kan.-Brimer v. State, 402 P.2d 789, 195 Kan. 107— 
Sute v. Dolack, 533 P.2d 1282, 216 Kan. 622. 
N.Y.—People v. Darrah, 287 N.Y.S.2d 494, 29 A.D.2d 
816. 

Or.—Sttte v. Holden, 598 P.2d 1252, 41 Or.App. 661. 
Pa—Com. v. Wagner, 289 A.2d 210, 221 PaSuper. 50. 

To whom presented 

(!) U.S.—U.S. v, Santos, C.A.N.Y., 372 FJd 177. 

(2) Since the publication of Corpus Juris Secundum 
the case of Wright v. State, 104 S.E2d 158, 97 GaApp. 
653, has been overruled rim court holding that it is not 
necessary to present demand to judge rather than to 
clerk of court since demand on minutes is notice to 
judge and pro sec utin g officer of its existence.. 

Ga—Dickerson v. State, 134 S,E2d 51, 108 GaApp. 
548. 

(3) To chief cleric of prison by prisoner. 

N.Y.—People v. MasadH, 234 N.Y.S.2d 929,17 A.D.2d 
367, afid. 191 N.E2d 457, 13 N.Y.2d 1, 240 N.Y. 
S.2d 976. 

(4) Other msttnoca 

U.S—Prince v, State of Ala, CA.AIa, 507 F.2d 693, 
reh. den. 510 F.2d 1407, cen. den. 96 S.O. 147, 
423 VS. 876, 46 LEd.2d 108, reh. den 96 S.Ct. 
301, 423 U.E 940, 46 LEd.2d 273. 

CaL—People v. Jacobs, App., 103 CaLRptr. 536, 27 
C.A.3d 246. 

I1L—People v. Worley, 256 N.E2d 751, 45 I11.2d 96. 
Ind.—Stokes v. State, 299 N.E2d 647, 157 Ind.App, 
273. 

Kan.—Sttte v. Otero, 502 P.2d 763, 210 Kan. 530. 
N.C.—Sute v. Turner, 237 S.E2d 318, 34 N.C.App. 78. 
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Ohio-Sttte v. Brackett, 233 N.E2d 619, 14 Ohio Misc. 
39. 

Wash.—Sute v. Martin, 369 P.2d 1204, 18 Wash.App. 
493. 

Time of demand 

(4) Other matters. 

U.S.—People v. Hooker, C.A.Nev., 423 F.2d 960. 

Cal.—People v. Wilson, 383 P.2d 432, 32 CaLRptr. 44, 
60 C.2d 139. 

Fla.—Moore v. Edwards, App., 241 So.2d 736—Schuty 
v. State, App., 281 So.2d 307. 

Ga—Blevins v. State, 148 S.E2d 192,113 GaApp. 413. 
IL-People v. O'Shea, 326 N.E2d 230, 26 IU.App.3d 
826. 

Ind.—Schuck v. State, App., 412 N.E2d 838. 

Ky.—Com. v. Monroe, App.. 380 S.W.2d 722. 

La.—State v. Fraise, 330 So.2d 134. 

Md—Brady v. State, 374 A.2d 613, 36 Md.App. 283. 
Pa.—Com. v. Perkins, 373 A.2d 1076, 473 Fa. 116. 
Motion 

(1) Mkh.—People v. Nawrocki, 150 N.W.2d 516, 6 
Mkh,App. 46, cert. den. 88 S.G. 304, 389 U.S. 942, 19 
L.Ed.2d 296. 

(2) U.S.-U.S. v. DeMasi, C.A.N.Y., 445 F.2d 251, 
cert den. 92 S.G. 211, 404 U.S. 882, 30 LEd2d 164. 
Iowa-State v. Iindloff, 161 N.W.2d 741. 

(5) Other matters. 

U.S.—Prince v. State of Ala., C.A.Ala, 507 F.2d 693, 
reb. den. 510 F.2d 1407, cert. den. 96 S.G. 147, 
423 US. 876, 46 L,Ed.2d 108, reh. den. 96 S.O. 
301, 423 U.S. 940, 46 LEd.2d 273. 

Ga.—State v. Lively, 270 EE2d 812, 155 GaApp. 402. 
IE—People v. Wyatt, 365 N.E2d 373, 8 Ill.Dec. 135, 
47 Dl.App.3d 686. 

Mass.—Com. v. Boyd, 326 N.E2d 320, 367 Mass. 169. 
Com. v. Alexander, 344 N.E2d 221, 4 Mass. 
App. 212, app. decided. Sup., 359 N.E2d 306. 
Miss.—-Walls v. State, 326 So.2d 322. 

N.M.—Raburn v. Nash, 431 P.2d 874, 78 N.M. 385, 
petition <tism. 88 S.G. 582, 389 U.S. 999, 19 
L.Ed2d 613. 

Pa.—Com. v, Dwyer, 289 A.2d 735, 221 Pa-Super. 240. 
Actual reception of notice by district attorney 
not required 

N.Y.—People v. MaasdU, 240 N.Y.S,2d 976, 13 N.Y.2d 
1, 191 N.E2d 457. 

Demand under inapplicable rate insufficient 
Md—State v. Murdock, 200 A.2d 666, 235 Md. 116, 
cert den. 85 S.Ct 260, 379 U.S. 914, 13 L.Ed.2d 

184. 

Formal demand necessary 

DL—People v. Rinks, 224 N.E2d 29, 80 DLApp.2d 
152-People v. Wyatt, 365 N.E2d 373, 8 IU.Dec. 
135,47 IU.App.3d 686. 

Mkh.—People v. Duncan, 130 N.W.2d 385, 373 Mkh. 
650. 

People v. Wickham, 164 N.W.2d 681, 13 Mkh. 
App. 650. 

NJ.—State v. Brodringtoa, 215 A.2d 362,89 NJ.Super. 
423. 

Formal demand unnecessary 

Iowa—DoerfWn v. Bennett, 145 N.W.2d IS, 259 Iowa 
785. 

Md—Nocen v. State, 374 A.2d 608, 36 MdApp. 317. 
Mfaut.—State v. Borough, 178 N.WJd 897, 287 Minn. 
482. 

NJ.—State v. Smith, 330 AJd 29, 131 NJ.Super. 354, 
afM. 358 AM 782, 70 NJ. 213. 

Ohio-State v. Cm 271 N.E2d 264, 26 Ohio St2d 

2m 

Demand by prisoner r e presen te d by eovneel 
Or.—State v. Downing. 478 P.2d 420, 4 Or.App. 269. 
Demand held property made 
Cola—Dodge v. People, 495 PJd 213, 178 Cola 71. 
waiver o* extransuon w o cm a n o 
Nev.—Sheriff, Washoe County v. Povey, 491 P.2d 54, 
87 Nev. 603. 
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85. U.S.-U.S v, VerMlle, D.C.Wis,, 281 FSupp. 591 
—Lynn v U.S, D C.Mo, 336 F.Supp, 23 

Cal.—People v. Wilson, 32 Cal.Rptr, 44, 383 P.2d 452. 
60 C.2d 139. 

Ran.—Brimer v. State, 402 P.2d 789, 195 Kan. 107. 
Okl.—Thompson v. Sute, Cr., 482 P.2d 627. 

Wash.—Sute v. Davis, 467 P.2d 875, 2 Wash.App- 380, 
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224. 

86 . Ga.—Wilson v. Sute, 274 S.E2d 95, 156 GaApp. 
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87. U.S.-U.S. v. Brown, D.C.Pa, 354 F.Supp. 1000. 
Fla.—Woodward v. Edwards, App., 244 So.2d 438, 
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Ga.—Newman v. State, 175 $.E2d 144, 121 GaApp. 
692 

Ill.—People v. Baskin, 220 N.E.2d 208, 38 IU.2d 141. 
Ind.—Simpson v. Sute, 332 N.E2d 112, 165 Ind.App 
285. 

Mo.—Sute v. Richmond, App., 611 S.W.2d 351. 

87.5. US.—Moms v. Wyrick, C.A.Mo., 516 F.2d 
1387, cert den. 96 S.Ct. 268, 423 U.S. 925, 46 
LEd.2d 251. 

Md.—King v. sute, 251 A2d 628, 6 Md.App. 413. 

Second motion required where trial date set on 
first motion 

Ind.—Cody v. State, 290 N.K2d 38, 259 Ind. 570, cert, 
den. 94 S.Ct. 1978, 416 U.S. 960. 40 L.Ed.2d 311. 

89. U.S.—US. v. Gladding, D.C.N.Y., 265 F.Supp. 
850. 

90. Cal.—People v. Wilson, 32 Cal.Rptr. 44, 383 P.2d 
452, 60 C.2d 139. 

90.5. Period computed from receipt of demand 

Ill.—People v. Bym. 274 N.E.2d 186, 3 IU.App.3d 362. 
N.Y.—People ex rel. Paquette v. Cyrta, 250 N.E2d 569, 
25 N.Y.2d 749, 303 N.Y.S.2d 506. 

Accused does not have a duty to 
make a request that earlier filed 
charge be tried first 9010 

90.10. D.C.-U.S. v. Holt C.A., 448 F.2d 1108, cert, 
den. 92 S.Ct 292, 404 U.S. 942, 30 L,Ed2d 257. 

Accused cannot control the criminal 
docket by merely filing spurious de¬ 
mands for speedy trial for which he is 
not, in fact, prepared. 90 * 13 

90.15. Fla.—State ex rel. Hanks v. Goodman, 253 
So.2d 129. 

91. Md.—State v. Murdock, 200 A.2d 666, 235 Md. 
116, cert den. 85 S.Ct. 26a 379 US. 914, 13 
LEd2d 184. 

Fabian v. Sute, 239 A.2d 100, 3 MdApp, 270. 

93. Fla.—Sute v. Luck, App,, 336 So.2d 464. 
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m 

Cok —Kdkr % Penpte. JY» P2d 421. *53 C)*V 540 
Oa-Dacaby v State, 230 S l ZA 64, 140 Ga Apr M 
lit —People i Gibww. H v, V; ft App 3d 

535 

Km-CJ& dUt U Stile i AHmttl, 150 N W 2d 2tk, 
269, 261 Iowa 4 sn-hvott * Brewer, 197 S W 24 

J66 

Wate-Com v VUnh, 242 N £ 2d 54? 354 Maw. *13 
Mick—People > Edward*. 222 N W 2J 203, 55 Midi 

App 254 

Mom.-State v Waiter, 164 NW2J 42ft, 264 M:m 
304 

Moat -Frtitwn of Duran, 444 P 2d LV\ 152 Mont 
111 

NY —People v Marti, JJI N Y S 2d SAl 3* AD 2d 
44J 

Ohio—State * Sacks IT! N Eld 54 P2 Ohio, St 246* 
art, den 82 SCi 40C.MVS 9k!, " L Ed 2d 

m 

Pn—Can v W«bk Jfe A 2d 25, 234 Fa-Supet 424 
R l —State v Aik*. 433 A,2d 222, 

Tea,-Terser v Suit. Cr App. 6o2 S.W 2d 337 
Wok—State % Meyer. *13 P2d 132, 2b WathApp 
114 

Court it writer to titty to set cm its own Mottos 
Nek —Slate v Hot, 224 N.W2d 188, 192 Neb 751 
Mat pmperiy raised, etc, 

(21 Other manen. 

Me,—State v Couture, 143 A 2d 644, 13k Me. 231 

Msdoa ky emmti ef mmtiity lacompctent de- 

* — ^-ft 

MHHWH Ivfwli 

VM-U1 « iri Odbte * LtVafee, CANY. 312 
F 2d 304 

DmM ei wmtim mot abase of discretion 

NY-feepk v Thoanaa, 370 N.YS 2d T63 f 49 A D 2d 

m 


Writ** istka sad aoriet rsylrsd 

RY—People v. De Ron 375 NY.S.24 ’P, »4 
Mac.2d 31k mtkm (tea 354 NE2d 1367. 40 
N Y,2d 1014, 341 N.Y.SJd 373, alftt 366 N E 2d 
SMC 40 RY2d 172, 347 N Y.S24 7» 
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IN Y—People v. Bcrmdo. 377 N Y,S2d *99, 84 
Mac 2d trt 


97, Dl-CA v. Oteddws, DCN.Y, 265 FSapp 
X90—Lasnmce v MackweS, DCGx, 298 
FSspp 70S, 

CaL—Odkdaa » People, 95 Cal ltptr 422, 17 CA 3d 
>011 


Mt-dtSte ♦ Cwtun, 163 A 2d 644, 156 Me. 231. 
NY Pap ke Kesycw, 242 RY.&2d !5k 39 Mac. 2d 

874 


\rit ■ Sim/ i". rcl Ik'Tftrr v Su^rreir Court. In and 
Y r Mr, 74 C uriy. 4 2ft P2d 1234, ill Am 

kui -Cirui '. V! i,T...rviJ C -rt f U-s Angeles Coun¬ 
ts. * Cii Rrfr 455. !.*4 C A 2d 432 
C ’in —o IJ. >J 44*. A 2d lift". W C^nn 199 
!.u -srirretT *■ \mr&:% 2n2 S E 2d 8^4. 245 Ga 47, 
<sn in I/«■ SC* 294a, 44ft l. S 968, 64 L.Ed.2d 
*t:s 

I'tJ—Baras v Stair, 41 2 VE2d 1213. 273 Ind. 99 
N M —Su*t * Ma>Hcrr>, 6J9 P2J 725, 94 N M. 278. 
Tai .-4 lire, i v Dul. Cr Ayp , 5% S W 2d 524 
Disaisul with prejudice held improper 
D C — Drttmi I'fOdumtea v R- Hinson, D C App, 208 
A 24 '* 

— Su*a i CbnstwtvEfi, 453 P 2d 644, 75 Wash,2d 
6”8 

When dismissal without prejudice more appro¬ 
priate 

Am —State et rel Berger v, Supcnor Court In and For 
Mjriuupa County, 529 P2d 686, 111 Anz. 335. 

No right prior to information or indictment 
Fi-Sutev HiH. 313 So,2d 766 
Dismissal with prejudice proper 

Wash -Stale % McIntyre, 600 P2d 1009, 92 Was*h.2d 
620 

97.5. Me—State ' Wells* 443 A 2d 60. 

Nonmoving defendants 

NJ-State v Merkno. 378 A 2d 1152, 153 N.J.Super. 
12 
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98. US-US 1 - Small'*, CANY.. 363 F.2d 417, 
itert den. 8- S Ct ”55, 385 U S. 1027, 17 LEd.2d 
675 —V S v Aadal, CAN Y., 368 F 2d 962, cen. 
den. 87 S.Ct Ilk!, 386 US, 970, 18 L.Ed.2d 
130-Psm V State of NC, CAN.C, 395 F.2d 
182. 

V S v Qumn, D C N Y, 314 F Supp. 233. 

D C —Wynn > U S., App., 386 A.2d 695, 

FU —State \ Robinwn, App, 33k So 2d 437, 

Ga —Sflnpwn ». State, 238 S.E.2J 634, 150 GxApp. 
814 

in —People v Reader, 186 N L2d 298, 26 IlL2d 210. 

Ind -Buchanan » State, 332 N E.2d 213. 263 lnd 360 

Iowa—State v Allnim, 156 N W 2d 274, 261 Iowa 910 

Md-Wilkma v State, 242 A 2d 808, 4 Md.App 334. 

Masa—Com v Lock, 4Q2 N E 2d 470, 379 Mate 893, 
cert dm 101 SCt. 91, 449 U S. 827, 66 L.Ed.2d 
31. 

Mtch —Pet'ple n McCracken, 298 N,W.2d 734, 100 
MwhApp P 1. on refa 305 N.W.2d 558, 104 
Mich App 333 

Mont -State v Steward, 543 P.2d PR, 25 Anz.App. 
290 

NY-People v Brown, 215 N.YS.2d 115, 13 A.D,2d 
872 

N C -State v Moore, 275 S.E2d 257, 51 N.C.App, ^6, 

Ohio—State v Doyle, 228 N* E.2d 863,11 Oh» App.2d 
97, 

Or -State v Tyrrell 492 P 2d 485, 8 Or.App, 127. 

Pa -Com v. Weber, 389 A 2d 1107, 256 Pi Super. 249, 
6 A L R.4th 1200. 

Tenn,-Wright v, State, 405 S W.2d 177, 218 Tena, 610. 

Wash -State v. Green, 425 P.2d 913, 70 Wash.2d 955, 
cert, den, M S.Q. 598, 3*9 U S. 1023, 19 LEd.2d 
670—State v. NtWack, 443 P.2d 809, 74 Wash 2d 
200 . 

Mott* heU ttmeftp 

(2) Other trounce* 

Cal—Castaneda v, Municipal Court In and For City 
and County of San Francisco, App, 102 CaLRptr 
230, 25 C A 3d 588 

Mich —People v Cimm, 211 N,W2d 193, 390 Mich. 
104 

Pa-C«n v Umonna, 373 A 2d 1355, 473 Pa. 248 
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“Brought to trial** defined 
Anz.—State v Cuzick, 428 P.2d 443, 5 Ariz.App. 
498—State v Bridges, 512 P.2d 36, 20 Anz.App. 
273. 

Motion premature 

Fla—Schuty v. State, App., 281 So.2d 507. 

Ind.—Moreno v. State, 336 N.E2d 675, 166 Ind.App. 
441. 

N Y -People v. Tolkow, 364 N Y.S.2d 756, 80 Misc.2d 
1051 

Pa—Com. v. Stokes, 421 A.2d 240, 279 Pa.Super. 361. 
Before conviction 

Ill-People v. Gibson, 333 N.E2d 549, 30 Ill App.3d 
555. . 

99. U.S.-U S. v. Sanchez, C.A.N.Y., 361 F.2d 824— 
U.S. v. Bennett, C.A.N.Y., 364 F.2d 499, cert. den. 
87 S.Ct. 876, 386 U.S. 917,17 L.Ed.2d 789—Ben. 
son v. U.S., C.A.Nev., 402 F.2d 576. 

Ariz.—State v. Hosier, 390 P.2d 846, 95 Anz. 353. 
Ill -People v Gibson, 270 N.E2d 110, 132 IU.App.2d 
557. 

Irtd.—Durrett v. Slate, 219 N.E2d 814, 247 Ind. 692, 
cm. den. 87 S.Ct. 1383, 386 U.S. 1024, 18 LEd.2d 
465. 

Md.—Martel v. State, 157 A.2d 437, 221 Md. 294, cert. 

den. 80 S.Ct. 1628, 363 U.S. 849, 4 L.Ed.2d 1732. 
Neb—State v. Pilgrim, 156 N.W.2d L71, 182 Neb. 594. 
Pa.—Com. v. Wallace, 379 A.2d 558, 475 Pa. 27, new 
trial gr., 468 A.2d 1134, 322 Pa.Super. 11. 

Prior to trial 

Pa.—Com. v. Bundridge, 385 A.2d 558, 254 Pa Super. 
126. 

Wash —State v. Williams, 530 P.2d 225. 85 Wash.2d 29. 
99.5. US.—U.S. ex rel. Ciehala v. LaVallee, C.A. 
N.Y.. 312 F.2d 308. 

Fla.—Morris v. State, App, 267 So.2d 99. 

Ill-People v Stahl, 186 N.E2d 349, 26 I11.2d 403. 
Mo,—State v Hires, App., 603 S.W.2d 100. 

Ohio—Maloney v. Court of Common Pleas of Allen 
County, 181 N.E2d 270, 173 Ohio St. 226. 

After verdict 

Iowa—State v. Allnuit, 156 N.W.2d 266, 261 Iowa 897. 
9935. Ind.—Williams v. State, 352 N.E2d 733, 265 
Ind, 190. 

13. Ohio—Goman >. Maxwell, 199 N.E2d 10, 176 
Ohio St. 231 

2. U.S.—Fleming v. U.S, C.A.Mass., 378 F.2d 501 

U.S v. Morris, D.C.Pa., 308 F.Supp. 1348. 
Cal—People v. Williams, 71 Cal.Rptr. 773, 265 C.A.2d 
888 . 

Wash.—State v. Keller, 400 P.2d 370, 65 Wash.2d 907. 

3. Del.—State v. Moms, Super., 340 A.2d 846, affd 

349 A.2d 748. 

Fla.—Hillbum v. State, App., 353 Sold 185. 

Or-State v. Gardner, 377 P.2d 919, 233 Or. 251 
Pa.—Com. v. Bundridge, 385 A.2d 558, 254 Pa.Super. 
126. 

Tex.—Jumper v. State, App.2 Dist, 636 S.W.2d 502— 
Sanchez v. State, App. 1 Dist, 694 S.W.2d 223. 

After jury retired to deliberate 
Ga.—Farley v. Sute, 231 EE2d 761, 238 Ga. 181. 
53. U.S.—U.S. v. McCorkle, C.A.IU., 413 F.2d 307. 
Ala.—Harmon v. State, Cr„ 266 So.2d 325,48 Ala.App. 

521. cert. den. 266 So.2d 328, 289 Ala. 744. 

Cal.—People v. Arnold, 164 Cal.Rptr 367, 105 C.A.3d 
456. 

m— People V. Lawson, 367 N,E2d 1244, 10 Ill.Dec. 
478, 67 IU.2d 449. 

Kan.—Sute v Royal, 535 P.2d 413, 217 Kan. 197. 
Md.—Leonard v. Sute, 373 A.2d 1262, 36 Md.App. 
385. 

Mass.—Com. v Rodnguez, 405 N.E2d 124, 380 Mass. 
643. 

Neb,—Sute v. Hankins, 262 N.W.2d 197, 200 Neb. 69. 
N.Y.—People v. Williams, 415 N.Y.$.2d 155, 67 
A.D.2d 1094, app. after remand 422 N.Y.S.2d 237, 
72 A.D 2d 950. 
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N.C.—Sute v. Herring, 235 S,E2d 88, 33 N.CApp. 
382. 

N.D.—Sute v. Teigen, 289 N,W.2d 242. 

Or.—Sute v. Gonzales, 535 P.2d 108, 21 Or.App. 487 
pa.—Com. v. Gonzales, 378 A,2d 335, 249 Pa.Super. 
359. 

Summary disposition 

N.Y.—People v. Gruden, 366 N.E2d 794, 42 N.Y.2d 
214, 397 N.Y.Sld 704. 

Matters considered 

U.S.—Sanchez v. U.S., GA.Cal., 341 F.2d 225, cen. 
den. 86 S.Ct. 109, 382 U.S. 856, 15 L.Ed.2d 94— 
U.S. v. Valot, C.A.N.Y., 481 F.2d 22. 

U.S. v. Ward, D.GWis., 240 F.Supp. 659-U.S. 
v. McIntyre, D.C.N.Y., 271 ESupp. 991, affd. 396 
F.2d 859, cert. den. 89 S.Ct. 695, 393 U.S. 1054, 21 
L.Ed.2d 697. 

D.C.—Hedgepeth v. U.S., C.A., 364 F.2d 684, 124 
U.S~App.D.C. 291. 

District of Columbia v. Robinson, D.C.App., 208 
A.2d 95—U.S. v. Jefferson, App., 257 A.2d 225. 
Fla.—State ex rel. Hanks v. Goodman, 253 So.2d 129. 
Iowa—State v. Steadham, 231 N.W.2d 29. 

Mich.—People v. Edwards, 222 N.W.2d 203, 55 Mich. 
App. 256. 

Nev.—Oberle v. Fogliani, 420 P.2d 251, 82 Nev. 428. 
N.Y.—People v. Irobesi, 359 N.Y.Sld 889, 46 A.D.2d 
625. 

Or.—State v. Evans, 527 P.2d 731, 19 Or.App. 345. 

cert. den. 96 S.Ct. 77,423 U.S. 843,46 L.Ed,2d 63. 
Pa.—Com. v. Sheeley, 326 A.2d 574, 236 Pa.Super. 160. 
Findings of fact required 
U.S.—U.S. V. Aprea, D.C.N.Y., 358 F.Supp. 1126. 
Ill.—]People v. Lee, 327 N.E.2d 574, 27 Ill.App.3d 712. 
N.Y.—People v. White, 422 N.Y.S.2d 193, 72 A.D.2d 
913, app. decided 442 N.YS.2d 300, 81 A.D.2d 
486, cert. den. 102 S.Ct. 1619, 455 U.S. 992, 71 
LEd2d 853. 

Pretrial orders 

U.S.-U.S. v. Williams, D.CMo., 378 ESupp. 61. 
Delay of ruling within court’s power 
Fla.—State ex rel. Gentry v. Fitzpatrick, App., 327 
So.2d 46. 

Hearing not required 

U.S.—Isaac v. Perrin, C.A.N.H. 659 F.2d 279. 

N.Y.—People v. Dean, 392 N.Y5.2d 134, 56 A.D.2d 
242, affd. 384 N.E2d 1277, 45 N.Y,2d 651, 412 
N.Y.Sld 353. 

Toffing speedy trial limits 

Fla.—State v, Barnett, App, 366 So,2d 411. 

Ruling expeditiously as possible 

Ohio—Sute v. Martin, 384 N.E2d 239, 56 Ohio St.2d 
289, 10 0.0.3d 415. 

Hearing after termination of trial 
N.Y.—People v. Pasquino, 420 N.Y.S.2d 658, 100 
Misc.2d 1034. 

Motion for reconsideration 

U^.—U.S. V. Mulherin, D.GOa., 529 ESupp. 916, siTd. 
CA, 710 F.2d 731, cert den. 104 S.Q, 1305, 465 
U.S. 1034, 79 L.Ed2d 703. 

, me44 

515. Tentative order of discharge of no effect 
UL—People v. Campbell, 200 N.E2d 72, 49 IH.App.2d 
269-People v. Eckmann, 376 N.E2d 751, 17 111 
Dec. 605, 60 IQ.App.3d 300. 

Where accused has filed an applica¬ 
tion for discharge pursuant to statute, 
the fact that the state may then be 
ready to proceed to trial does not af¬ 
fect accused's right to discharge/ 43 

5.45. Ohio—Sute v. Cross, 271 N.E2d 264, 26 Ohio 
St.2d 270, overruling Ex Pane McGehan, 22 Ohio 
Sc 442, insofar as inconsistent. 


5.50. U.S.—U.S. v Allen, C.A.N.M., 554 F.2d 398, 
cert. den. 98 S.Ct. 124, 434 U S. 836, 54 L.Ed.2d 
97. 

Cal.—People v. Helton, 20 Cal.Rptr. 867, 202 C.A.2d 
622. 

N.Y.—People v. Smith, 439 N.Y.S.2d 749, 81 A.D.2d 
965. 

Admissibility of evidence 

Ind.-Epps v. Sute, 192 N.E2d 459, 244 Ind. 515. 

Mo.—State v. Barlisb, App., 421 $.W.2d 558. 

N.C.—Sute v Lamb, 249 S.E2d 887, 39 N.C.App. 334, 
app. dism., review den. 254 S,E.2d 180, 296 N.C. 
738. 

W.Va.—Town of Star City v. Trovato, 183 S.E2d 560, 
155 W.Va. 253. 

Presumptions 

Ark.—Cash v. Sute, 611 $.W.2d 510, 271 Ark. 881. 

R.I.—!Sute v. Anthony, 448 A.2d 744. 

6 . U.S.-U.S. v. Jackson, C.A.W.Va., 369 F.2d 936- 
U.S. v. Capaldo, C.A.Conn., 402 F.2d 821, cert, 
den. 89 S.Ct. 1476. 394 U.S. 989, 22 L.Ed2d 
764—U.S, v. Kerr, C.A.Nev., 439 F.2d 689. 

U.S. v. Erickson, D.CAlaska, 325 F.Supp. 712, 
affd., C.A., 472 F.2d 505. 

Ark.—State v. Washington, 617 S.W.2d 3, 273 Ark. 82. 

Colo.—CJJS. cited la Jordan v. People, 393 P.2d 745, 
748, 155 Colo. 224—Maes v. People, 454 P.2d 792, 
169 Colo. 200—Ziatz v. People, 465 P.2d 406, 171 
Colo. 58-People v. Small, 493 P.2d 15, 177 Colo. 
118. 

DeL— Preston v. State, 338 A 2d 562. 

D.C.—Crowder v. U.S., App., 383 A.2d 336. 

Fla.—Sute ex rel. Wmcor v. Turner, App., 222 So.2d 
763—Gue v. State, App., 297 So.2d 135—McMul¬ 
len v. Sute, App., 331 So.2d 357. 

Hawaii-Sute v. Almeida, 509 P.2d 549, 54 Haw. 443. 

Ill.—People v. Behning, 263 N.E2d 607, 130 lll.App.2d 
536. 

Ind.—Norris v. Sute, 240 N.E2d 45, 251 Ind. 155, reh. 
den. 242 N.E2d 359, 251 Ind. 155, cert. den. 89 
S.Ct. 1743, 395 U.S. 905, 23 LEd2d 218. 

Md.—Barnett v. Sute, 257 A.2d 466, 8 Md.App. 35. 

Mass,—Com. v. Gove, 320 N.E2d 900, 366 Mass, 351. 

Mo.—Sute v. Keen, 431 S.W.2d 95. 

N.J.—Sute v. Rountree, 254 A.2d 337, 106 NJ^uper. 
135, affd. 285 A.2d 564, 118 NJ.Super. 21 

N.Y.—People v. BUkley, 313 N.E2d 763, 34 N.Y.2d 
311, 357 N.Y.S.2d 459. 

N.C—Sute v. Crowe, 213 S.E2d 360, 25 N.C 420, 
cert. den. 216 S.E2d 908, 287 N.C 665. 

Ohio—Sute v. Bound, 332 N.E2d 366, 43 Ohio App.2d 
44, 72 0.0.2d 197. 

Okl.—Cindle v. Sute, Cr., 433 P.2d 528. Cert den. 89 
S.Ct. 143, 393 U.S. 862, 21 L.Ed.2d 130. 

Tenn.—State v. McKinney, Cr., 477 S.W.2d 217. 

Tex.—Jumper v. Sute, App.2 Dist, 636 S.W.2d 501 

Wis.—State v. Kwitek, 193 N.W.2d 681 53 Wis.2d 563, 
cert. den. 93 S.Q. 536, 409 U.S. 1047, 34 L.Ed2d 
499. 

Proof of grounds for discharge 

(1) N.Y.—People v. Collins, 320 N.Y.S.2d 693, 66 

Misc.2d 340. 

(3) Other sutements. 

Ark.—Baugh v. City of Pine Bluff, 520 S.W.2d 275, 257 
Ark. 768. 

Record held to establish right to dismiatal 

Pa.—Com. v. Williams, 327 A.2d 15, 457 Pa. 502. 

Evidence held Insufficient to require discharge 

U.S.-U.S. V. Ward, D.C.Wis., 240 F.Supp. 659-U.S. 
v. Tchack, D.C.N.Y., 296 F.Supp. 500. 

Ark.—Baugh v. City of Pine Bluff. 520 S.W2d 275,257 
Ark. 768. 

Colo.—Jordan v. People, 393 P.2d 745, 155 Colo. 224. 

People v. Howard, App., 541 Pld 1252. 

D.C—U.S. v. Hanrahan, D.C., 255 F.Supp. 957, affd., 
C.A., 376 F.2d 761, 126 U.SApp,D.C 206, cert, 
den. 88 S.Ct. 95, 389 U.S. 845, 19 LEd.2d 111. 

Fla.—Sute ex rel. Johnson v. Edwards, App., 219 So,2d 
450, op. quashed 233 So.2d 393. 
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Ill-People v. Lowe. 210 N.E2d 31, 61 Dl.App.2d 
262—People v. Adams, 245 N.E2d 904, 106 III 
App.2d 396. 

Md-King v. Sute, 249 A.2d 468, S MdApp. 652— 
Jordan \. Sute, 330 A.2d 496, 24 MdApp. 267. 

Mo.—Sute v. Werbin, 345 S.Wld 103, 

N.H.—Sute v. Lainey, 375 Aid 1162, 117 N.H. 592. 

N.Y.—People v. Singleton, 263 N.Y.S.2d 203, 47 
Misc.2d 810. 

Or.—Sute v. Evans, 527 P.2d 731, 19 Or.App. 345, 
cert. den. 96 S-Ct. 77,423 U.S. 843,46 LEd.2d 63. 

Wash.—Sute v. Madera, 600 P.2d 1303, 24 WasEApp. 
354. 

Wd—Sute v. Stoeckfc, 164 N.W.2d 303, 41 W».2d 
378, app. dism.. cert den. 90 S.Ct. 28, 396 US. 10, 
24 LEd2d 10. 

Unnecessary to show consultation with counsel 

IQ.—People v. Camllo, 327 N.E2d 1, 27 ID.App.3d 
603. 

6JS. U.S.—U.S. v. DooUng. C.A.N.Y., 406 F.2d 192, 
cert. den. 89 S.Ct. 1744, 395 U.S. 911, 23 L.Ed2d 
224—U.S. v. Penland, C.A.Mont., 429 F.2d 9. 

Evidence held sufficient 

U^.—U.S. V. Haulman, D.C.Mich.. 288 ESupp. 775— 
U.S. v. Navarre, D.C.La-, 310 F.Supp. 521-U.S. v. 
BUustein, D.C.N.Y., 325 F.Supp. 233. 

Factors to be considered 

US—U.S. V. Blanca Perez, D.CN.Y., 310 ESupp. 
550—U.S. v. Baron, D.CN.Y., 336 ESupp. 303— 
U.S. v. Blauner, D.C.N.Y., 337 F.Sopp. 1383. 
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7. U.S.—Schtinsky v. U.S., CA.Mass., 379 F.2d 735,, 
cert. den. 88 S.Q. 236, 389 U.S. 920, 19 L.Ed2d 
265. 

U.S. v. Baillie, D.GHawaii, 3L6 ESupp. 891 

Alaska-Coffey v. Sute, 585 P.2d 514. 

Cal.—Zimmerman v. Superior Court for Los Angeles 
County, 56 CalRptr. 226, 248 GA.2d 56. 

Colo.—Padilla v. People, 470 P.2d 846, 171 Colo. 521. 

Ill—People v. Wolknberg, 229 N.E2d 490, 37 II1.2d 
480. 

Me.—CJjS. quoted at length hi Sute v. Couture, 163 
A.2d 646, 656, 156 Me. 231. 

Md—Chance v. Sute, 414 A.2d 535, 45 MdApp. 521. 

Mass.—Com. v. Gilbert. 314 N.E2d 111, 366 Mass. 18. 

Com. v. Jackson, 335 N.E2d 367, 3 Mass.App. 
511. 

Mont—Sute ex rel. Sanford v. District Court of Thir¬ 
teenth Judicial Dist, In and For Carbon County, 
551 P.2d 1005, 170 Mont 196. 

Neh.—CJJS. dted in State v. Bruns, 146 N.W.2d 786, 
789, 181 Neb. 67—State v, Warner, 152 N.W.2d 
30, 181 Neb. 874. 

NJ.—State v. Rodriguez, 271 A.2d 905, 112 NJ^uper. 
513. 

Pa.—Com. v. Richborough, 369 A.2d 1331, 246 Palu- 
per. 300. 

Question of fact 

N.Y.—People v. Henderson, 229 N.E2d 422,20 N.Y.2d 
303, 282 N.Y,S.2d 734. 

Burden held sustained 

Fla.—State ex rel Covington v. Rowe, App., 281 Sold 
71. 

No unnecessary delay 

Del.—Sute v. Morris, Super., 340 A.2d 846, affd 349 
A,2d 748. 

Dismissal not warranted 

D.C—In re M. M. J., App., 341 Aid 421. 

FaOure to establish denial 

Hawaii—State v. Pokini, 546 P.2d 529, 56 Haw. 597. 

8 . Fla.—Sute ex rel Johnson v. Edwards, App., 219 

Sold 450, op. quashed 233 Sold 393. 

ID.—People v. Rogers, 188 N.E2d 22, 26 DL2d S99. 

Ind.—Sute ex rel. Demers v, Miami Circuit Court of 
Miami County, 233 N,E2d 777, 249 Ind 616— 
Norris v. Sute, 240 N.E2d 45, 251 Ind. 155, reh 
den. 242 N.E2d 359, 251 Ind. 155, cert den. 89 
S.Q. 1743, 395 U.S. 90S, 23 L.Ed2d 218. 
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«?> Oki ~Bw*n \ State. Cr. 354 P 2d 54—Lamb v 
State, Cr, 4Jt P24 Will—Le*;s v MatJtniiy, Cr, 416 
P 2d ftJI-Cjmtarti* v State. Cr, 513 P 2d 538, 

I 6 » tJvher nutten 

Okl —Wtjicn i Di«nct Ccurt cf Oklahoma County, 
Cr 4-1 P2d 43b 

Evkleact held insaffideitt 

<21 Other nutters 

Cal —Prt’ple ^ Wdson, 32 CaLRptr 44, 383 P.2d 452, 
tO C 2d 339 

Ind —Majors v Sute, 251 NE2d 371, 252 Ind 672. 
Md —Borcett v, Slate, 257 A.2d 466, 8 Md-App. 35. 
AdniaribiHty of erMdesce 
Ind-Eppe v, Sute, 142 N.E 2d 459, 244 Ind. 515. 
Pa —Ccwa v Lybrand, 416 A, 2 d 555, 272 Pa.Suoer 
475 

Fkdkg awcemary where good cause shows 
by record 

la*a—Sute v. Gebhan, 334 N,W2d 9Q6, 257 Iowa 

643 

The feeger the delay, the heavier the burden, 

DC—Hedgepeth v, US, C.A, 364 F.2d 684, 124 
U&AppDC, 291—U.S v Holt, C.A, 448 F.2d 
lies, cert, den, 92 SCt 292, 404 U.S. 942, 30 
L Ed 2 d 257 

Erideoce held sofficicot 

Mtch-Pwple v Johnson. 199 N.W. 2 d 561, 41 Mich. 
App 34. 

Pa—Com v. Walk 449 A id 690. 303 PaSuper. 284, 
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12. Ark -Van Sandt v State, 621 S.W.2d 681. 274 
Ark ■» 

III -People v. Brown. 182 N.E.2d 710, 24 Ill 2d 603. 
N Y -People v Williams 415 N.Y.S 2d 155, 67 A.D 2d 
1U«4, app after remand 422 N.Y,S,2d 237. 72 
A D 2d 950 

Ohio—State v Cunningham, 167 N.RId 897, 171 Ohio 
St 54. 

State v Cojtosun, 341 N.E2d 635, 45 Ohio 
App 2d 183, 74 00.2d 229. 

The burden of proof is on the state 
to establish the times to be excluded 
from the period for bringing a defend¬ 
ant to trial. 12 5 

12.5. U.S-US V. Flores, CA.N.Y., 501 F.2d 1356 
Ark -State v. Washington, 617 S.W.2d 3, 273 Ark. 82 
N Y -People v Russo, 432 N.Y.S.2d 17, 78 A.D.2d 

557 

Pa —Com v. Mitchell, 372 A.2d 826, 472 Pa. 553 

13, Cal.—Barker v. Municipal Court of Salinas Judi¬ 
cial Disi. of Monterey County, 51 Cal.Rptr 921, 
415 P 2d 809, 64 C.2d 806. 

Zimmerman v. Superior Court for Los Angeles 
County, 56 CaiRptr. 226, 248 C.A.2d 56 
FU.—State ex nel. Smith >. Nesbitt, App., 355 So, 2 d 
202 , 

At the hearing the burden of proof is 
initially upon the accused, and he may 
produce and the state may produce by 
way of response, any evidence avail¬ 
able on length of delay, reason for 
delay, and waiver, and in weighing 
those matters there are no presump¬ 
tions applicable. 135 

13.5. Md—State v. Lawless, 283 A.2d 160, 13 Md. 
App, 220 , cert, den, 93 S.Ct. 192, 409 U.S. 855, 34 
L.Ed 2d 99—State v. Jones, 305 A.2d 177, 18 
Md.App. 11. 

R I—State v. Paquette, 368 A.2d 566, 117 R.I. 505. 

Validity of waiver 

P*—Com. v. Thompson, 396 A.2d 720, 262 Pa.Super. 

211 . 

14. Burden held not sustained 
Colo—Jordan v. People, 393 P.2d 745, 155 Cola 224. 
Testimony of accused sufficient to require fur¬ 
ther hearing 

N Y.—People v. Sinibakli, 316 N.Y.S.2d 517, 35 A.D. 2 d 
1067. 
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14*5. U.S— U.S. v. Navarre, D.C.La., 310 F.Supp. 
521—Gilstrap v. Godwin, D.C.Va, 383 F.Supp. 
1013. 

Ana —State ex rel Jenney v. Superior Court In and For 
Cochise County, Division L, App, 593 P.2d 312, 
122 Anz. 89. 

Ark.—Clark v. State, 621 S.W.2d 857, 274 Ark 81. 
Cal —People v. Clark, 44 Cal Rptr. 784, 402 P.2d 856, 
62 C.2d 870—Barker v. Municipal Court of Salinas 
Judicial Dist. of Monterey C*inty, 51 Cal.Rptr. 
921, 415 P. 2 d 809, 64 C.2d 806. 

Conn —State v. Orsini, 232 A.2d 907, 155 Conn. 367. 
D G—U.S. v. Bolden, App., 381 A.2d 624. 

Fla.—McDermott v. Sute, App„ 383 Sa 2 d 712. 
Mass.—Com. v Green, 234 N.R2d 534 , 353 Mass. 687. 
Mont.—State v. Tiedcmann, 584 P. 2 d 1284, 178 Mont. 
394. 

Nev.—State v. Craig, 484 P.2d 719, 87 Nev. 199. 
N.Y.—People ex rel. Flores v. Dalsheim, 413 N.Y.S,2d 
188, 66 A.D.2d 381. 

Vt.—State v. Franklin, 396 A.2d 138, 136 Vt. 568. 
W.Va.—State ex rel. Holstein v. Casey, 265 S.R 2 d 530, 
164 W.Va. 46U 

Wya—Estrada v. State, 611 P.2d 850. 
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Prejudice shown 

U.S.-U.S. v. Mark II Electronics of Louisiana, Inc., 
D.C.La., 283 F.Supp. 280 

Cal.—People v. Vanderburg, 108 Cal.Rptr. 104, 32 
CA.3d 526. 

N.M.—State v. Harvey, App,, 510 P.2d 1085, 85 N.M. 
214. 

Wit—State v. Ziegenhagen, 245 N.W.2d 656, 73 Wh.2d 
656. 

Showing of prejudice necessary 

U.S.—U.S. V. Mejias, D.C.N.Y., 417 F.Supp. 585, afTd, 
GAm 552 F.2 d 435, cert. den. 98 S.Ct. 154, 434 
U.S. 847, 54 L.Ed.2d 115. 

Ala.—Moss v. State, Cr., 282 So.2d 82, 50 AlaApp. 
643. 

Conn.—State v. OWs, 370 A 2d 969, 171 Conn. 395. 
Del.—Preston v. State, 338 A.2d 562. 

Fla.—State v. Newman, App., 367 So.2d 251. 

Ill.—People v. Lawson, 367 N.E2d 1244, 10 m.Dec. 
478, 67 H1.2d 449. 

Ind—Terry v. State, App., 400 N.R2d 1158. 

Me.—State v. Hutchins, 433 A.2d 419. 

Mass.—Com. v. Blasser, 321 N.R2d 676, 2 MastApp. 
754. 

Mich.—People v. Butcher, 207 N.W.2d 43a 46 Mich. 
App. 40. 

Mo.—State v. Black, App., 587 $.W.2d 865. 

Moot.—State v. Goltz, 642 P.2d 1079, 197 Mont. 361. 
N.M.—State v. Jojola, App., 553 P.2d 1296, 89 N.M. 
489. 

N,Y.—People v. Dean, 392 N.Y.S.2d 134, 56 A.D.2d 
242, affd. 384 N.E2d 1277, 45 N.Y.2d 651, 412 
N.Y£2d 353. 

N.G—State v. Branch, 254 S.E2d 255,41 N.C.App. 80, 
app. dism. 257 S.R2d 220, 297 N.C. 612. 
Or.-State v. Jenkins, App., 565 P.2d 758, 29 Or.App. 
751. 

Tex.—McCarty v. State, Cr., 498 S.W.2d 212. 

14,10. U.S.-U.S. v. Blanca Perez, D.C.N.Y., 310 
F.Supp. 550—U.S. v. Blaustem, D.CN.Y., 325 
F.Supp. 233. 

Ark.—Matthews v. State, 598 S.W.2d 58, 268 Ark. 484. 
Cal.—Crockett v. Superior Court of Santa Clara Coun¬ 
ty, 121 CaLRptr. 457, 535 P.2d 321, 14 C.3d 433. 
Del-State v. Fischer, 285 A2d 417. 

D.G—U.S. v. Parrott, D.C., 248 F.Supp. 196. 
Hawaii-State v. Almeida, 509 P.2d 549, 54 Haw. 443. 
Me.—State v. Smith, 400 A.2d 749. 

Md—Schmitt v. State, 416 A.2d 296, 46 MdApp. 389. 
Mich.—People v. McCracken, 305 N.W.2d 558, 104 
MichApp. 533. 

Mont.—State v. Harvey. 603 P.2d 661, 184 Mont. 423. 
NJ.—State v. Davis, 330 A.2d 601, 131 NJ.Super. 484. 
N.Y.—People v. Goldman, 204 K.YS.2A 770, 24 
Misc.2d 497. 

Pa.—Com. v. Sheeley, 326 A.2d 574,230 PaSuper. 160. 

Preaamptioa limited to extraordinary or iaex- 
ctmabk delay 

U5.-UA v. Wynn, D.GPa., 54 F.R.D. 71 
Delay iasaffideat to raiae presumption 
UE—U.S. V. Elorduy, 612 F.2d 986, reh. den. 615 F.2d 
919, cert den. 100 S.CL 2997, 447 U.S. 910, 64 
L.Ed2d 861. 

Me.—Dow v. State, 295 A.2d 436. 

Or.—State v. Evans, 527 P.2d 731, 19 Or.App. 345, 
cert. den. 96 $.Ct 77,423 U.S. 843, 46 LEd.2d 63. 

Other credible evidence necemary 
N.G—State v. Hackett, 215 SE2d 832, 26 N.GApp. 
239, cert. den. 217 LEd. 67a 288 N.G 246. 

Nens broken 

D.G—Jefferson v. U.S., App., 382 A.2d 1030. 

Cour—tnt rehatted preamaptfon 

D.G—US. v. Bokkn, App., 381 A.2d 624. 

act presumed 

Ark,— Matthews v. Sate, 598 S.W.2d 58,268 Ark. 484. 
Cola.—People v. Jamenon, 596 P.2d 764, 198 Colo. 92. 

14.15. US.-US.V. Lee, GA.ID., 413 F.2d9ia cert, 
desk 90 S.Ct, 595, 396 U.S. 1022, 24 LEd.2d 


515—Murray- v. Wamwnght, C.A.FU., 450 F2d 
465—Pnnce v State of Ala., GA.AIau, 507 F.2d 
693, reh. den. 510 F.2d 1407, cert den. 96 SCt. 
147, 423 U S. 876, 46 L.Ed.2d 108. reh. den. 96 
S.Ct. 301, 423 U.S. 940, 46 LEd2d 273. 

Cal.—People v. Wilson, 32 Cal.Rptr. 44, 383 P.2d 452, 
60 G2d 139. 

D.G—Simth v. U.S., C.A., 418 F 2d 112a 135 U.S. 
App,D.G 284, cert. den. 90 S.Ct. 280, 396 U.S. 
936, 24 L.Ed.2d 235—Coleman v. U.S., CA., 442 
F.2d 150, opinion withdrawn m part 446 F.2d 56, 
U.S. v. Shelton, D.G, 211 FSupp, 869. 

Ill.—People v. Marbly, 407 N,R2d 721, 41 m.Dec. 223, 
85 in.App.3d 935 

Md.—Caesar v. State, 267 A.2d 750, 10 Md.App. 40. 
Mich.—People v. McCracken, 298 N.W.2d 734, 100 
Mwh.App. 371, on reh. 305 N.W.2d 558, 104 
Mich.App. 533. 

Mont—State v. Worden, 611 P.2d 185, 188 Mont. 94. 
Tex.-Courtney v. State, Cr, 472 SW.2d 151. 
Prejudice not found 

U.S.—U.S. v. Churchill C.A.Mass., 483 F.2d 268. 
Me—State v. Smith, 400 A.2d 749. 

Pa.—Com. v. Lee, 333 A.2d 773, 460 Pa. 374. 

Substantial delay determined 
Md.—State v. Jones, 305 A.2d 177, 18 MdApp. 11. 
Delay exceeding one year shifts burden of justi¬ 
fication to government 

D.C.—U.S. v. West, C.A., 504 F.2d 253, 164 U.S.App. 
D.C. 184. 

However it has been held that where 
delay is less than substantial, even 
though purposeful, oppressive, or neg¬ 
ligent, at least some showing by ac¬ 
cused of a strong possibility of preju¬ 
dice must be made, 1416 and he must 
show that he suffered actual prejudice 
from delay where he did not make 
demand for speedy trial. 1417 

14.16. U.S -Sanden v. U.S, C.A.Fla., 416 F.2d 194, 
cert. den. 90 S.G. 978, two cases, 397 U.S. 952, 25 
L.Ed,2d 135—U.S. v. DeCosta, CA.Mass., 435 
F,2d 630. 

D.C.—Bond v. U.S., App., 233 A.2d 506-U.S. v. 
Jones, App,, 254 A.2d 412—UE v. Sklaroff, D.C. 
Fla., 323 F-Supp. 296. 

Fla.—McDermott v. State, App., 383 So.2d 712. 
Ill-People v. Hemy, 265 N.E2d 876, 477 D1.2d 312. 
Me.—State v. Brann, 292 A.2d 173, 

Md.—Britton v. State, 267 A.2d 747, 10 MdApp. 70— 
Davidson v. State, 305 A.2d 474, 18 Md.App. 61. 
Mass.—Com. v. Rodriguez. 405 N.E2d 124, 380 Mass. 
1 643 . 

Nev.—Anderson v. State, 477 P.2d 595, 86 Nev. 829. 
N.Y.—People v. Bryant, 434 N.YE2d 558, 79 A.D.2d 
867. 

Or.—State v. Rawls, 609 PJd 919, 45 Or.App. 1023. 
Pa,—Com. v. Pearson, 327 A.2d 167, 230 Pa.Super. 
304. 

Tex.—Arivette v. State, Cr.App., 513 S.W.2d 857, 
Opportunity to show prejudice not denied 
Mass.—Com. v. Jones, 275 N.E2d 143, 360 Mass. 498. 
Some showing of prejudice required 
Tex.—Harris v. State, Cr., 489 S.W.2d 303. 

Factors considered 

U.S.—U.S. V. Joyner, GA.FUl, 494 F.2d 501, cert, den. 

95 S.Ct. 308, 419 U.S. 995, 42 L.Ed.2d 268. 

Mo.—State v, Powers, App., 612 $.W.2d 8. 

Mont.—State v. Worden, 611 P.2d 185, 188 Mont. 94. 
Matters not relevant to issue of prejudice 
U.S.—U.S. V. Joyner, C.AJFla,, 494 F,2d 501, oert. den. 
95 S.Ct. 308, 419 U.S. 995, 42 L.Ed2d 268. 

Prejudice not shown 

Ala.—State v, State, Cr.App,, 381 So.2d 1057, wnt den., 
Sup., 381 So.2d 1062. 

Coon.—State v. McCarthy, 425 A.2d 924,179 Conn. 1. 
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D.G—U.S. v. Alston. App., 412 A.2d 351. 

Ill—People v. Floyd, 347 N.E2d 437, 38 IU.App.3d 
246. 

Kao.—State v. Wilson, 608 P.2d 1344, 227 Kan. 619. 

La.—State v. Bodfcy, 394 Sa2d 584, op. concurred 435 
So.2d 421. 

Mass.—Com. v. L’ltahen, 330 N.E2d 214, 3 Mws.App. 

* 763 

Mas.—Saxton v. State, 394 So.2d 871. 

Mont.—State v. Shurtliff, 609 P.2d 303, 187 Mont 235. 

N.C.—State v. Moore, 275 S.E2d 257,51 N.GApp. 2d 

14.17. U.S.-U.S. v. Virga. GA.N.Y., 426 F,2d 1320, 
cot. den 91 RCt. 153a 402 UE 93a 28 LEd2d 
864. 

U.S. v. Stone, D.C.N.Y., 319 F.Supp. 364. 

Md—State v. Hamilton, 287 A2d 791, 14 MdApp. 
581 

Mass.—Com. v. Imbrugha, 387 N.E2d 559, 377 Mass. 
682. 

Mont.—State v. Freeman, 599 P.2d 368, 183 Mont 334. 

Neb.—State v. Ford, 180 N.W.2d 921 186 Neb. 109. 

NJ—State v. Rodriguez, 271 A.2d 905, 112 NJ.Super. 
513. 

Evidence held insufficient 

D.C.—UE v. Robertson, D.G, 55 F.R.D. 13. 

14.20. U.S.—U.S. v. Ewell, Ind., 86 S.Ct 773, 383 
UE 116, 15 LEd.2d 627—Moore v. Arizona, 94 
S.Ct. 188, 414 U.S. 25, 38 LEd2d 183. 

Ala.—Crawford v. State, Cr., 342 So.2d 450. 

Anz—State v. Sepulveda, App., 584 P.2d 1169, 120 
Ariz, 178. 

Ark—Divanovich v. State, 617 S.W.2d 345, 273 Ark. 
117. 

Cal.—People v. WiHiams, 95 CaLRptr. 234, 17 CA.3d 
554. 

Conn.-State v. Nims, 430 A.2d 1306, 180 Conn. 589. 

Del—State v. Morris, Super., 340 A.2d 846, affd. 349 
A.2d 748. 

D.G—U.S. v. Vaughn, App., 255 Aid 483—U.S. v. 
Jefferson, App.. 257 A.2d 225. 

Fla.—Eans v. State, App., 366 So.2d 540. 

ID.—People v. Haitston, 263 N.E2d 84a 46 Hl2d 348, 
cert. den. 91 ECt 1658, 402 UE 972, 29 I~Ed2d 
136. 

Iowa-State v. Long, 130 N.W.2d 663, 256 Iowa 1304. 

Kan.—State v. Midke, 420 P.2d 155. 

Ky.—Barker v. Cbm., 385 S.W.2d 671. 

Md.—Frazier v. State, 245 A.2d 614, 5 MdApp. 88- 
Smith v. State, 276 A.2d 228, 11 MdApp. 631. 

Mass.—Com. v. Giordano, 402 N.E2d 1076, 9 Mass, 
App. 888. 

Mich.—People v. Edwards, 222 N.W.2d 203, 55 Mich. 
App. 256. 

Minn.—State v. Knox, 250 N.W.2d 147, 311 Minn. 314. 

Mo.—State v. Frey, 459 EW.2d 359. 

Mont.—Petition of Harris, 481 P.2d 43, 156 Mont 519. 

NJ.—State v. Roundtree, 285 A.2d 564, 118 NJ.Super. 

22 . 

N.Y.—People v. London, 320 N.YE2d 810, 36 AJ02d 
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Haynes v. Gladden, 422 P.2d 679, 245 Or. 487. 

Pa—Com. v. Bittner, 272 A.2d 484, 441 Pa. 216. 

R.I.—Genereux v. Pelosi, 192 A.2d 63a 96 EI. 452— 
RamsdeU \. Langlois, 217 A.2d 83, 100 R.I. 468- 
State v Pabnigiano, 309 A 2d 855, 112 R.I. 348. 

SD—State v. Krana, 272 N.W.2d 75. 

Utah—Sute v. Carlsen, 478 P.2d 326, 25 Utah2d 136. 

Vt.—Sute v. Cabrera, 243 A.2d 784. 127 Vt. 193, cert 
den. 89 S.Ct 404, 393 U.S. 968, 21 LEd.2d 379. 

Wash—State v Bloomstrom, 529 P.2d 1124, 12 Wash. 
App. 416.' 

W.Va.— CJS. quoted is Sute ex rel Farley v. Kramer, 
169 S.E.2d 106, 114, 153 W.Va. 159, cert den. 90 
S.Ct 482, 396 U.S. 986, 24 L>Ed.2d 451. 

Wis.—State v. Reynolds, 137 N.W.2d 14, 28 Wis.2d 
350. 

Habeas corpus proceedings 

Mich.—People v. StroWe, 187 N.W.2d 474, 31 Mich. 
App. 94. 

Nev.—Hams v. Sute, 466 P.2d 850, 86 Nev. 197 —Hit- 
dison v. State, 571 P.2d 107, 93 Nev. 551. 

Wash.—Sute v. McEven, 454 P.2d 832,76 Wash.2d 34, 
cert. den. 90 S.Ct. 381, 396 U.S 944, 24 L.Ed.2d 
245. 

W.Va—Sute v. Holland* 143 S.E2d 148, 149 W.Va. 
731. 

W».—Commodore v. Sute, 147 N.W.2d 283, 33 Wis.2d 
373—State v. Stoeckie. 164 N.W.2d 303,41 Wi$,2d 
378, app. dism., cert. deu. 90 S.Ct. 28, 396 U.S. 10, 
24 L.Ed.2d 10. 

Motion to suppress evidence 

U.S—Koenig v. Willingham, C.A.Ohio, 324 F.2d 62, 
cert. den. 84 S.Ct. 980, 376 U.S. 958, 11 L.Ed.2d 
976. 

U.S. v. Kohn, D.C.Wis., 307 F.Supp. 582, 

Fla—Embry v. Sute, App., 300 So.2d 24* quashed on 
oth. grds., Sup., 322 So.2d 515, cm remand, App., 
326 So.2d 193. 

Ill—People v. Schoeneck, 274 N.E2d 483, 1 IU.App.3d 
395. 

Me—State v. Smith, 400 A.2d 749. 
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Mass.—Com. v. Campbell, 366 N.E2d 44, 5 Mass.App. 
571. 

Miss.—Harrington v. State, 336 SoJd 721. 

Ma—State v. Yates, 442 S.W.2d 21. 

Mont.—Stale v. Deal, 60(2 P-2d 142, 184 Mont 116. 
Neb.—State v. Jones, 305 N.W^d 355, 208 Neb. 641. 
Nev—Nall v. State. 448 P^d 826, 85 Nev. 1. 

NJU—State v. White, 366 KM 872, 116 Nil. 687. 
NAt—State v. Bonxada, App., 494 P.2d 976, 83 N.M. 

563, cert. den. 494 Pid 975, 83 N.M. 562. 

N Y—People v. Mangm, 229 N.Y,S2d 107.16 A.D.2d 
986—People v. Jayson. 295 N.Y.S.2d 378, 31 
AJD.2d 551. 

N.C.—State v. Brown, 188 S.E2d 765, 14 N.C.App. 
570, aft. 191 EE2d 659, 282 N.C 117-State v. 
Crowe, 213 S.E2d 360,25 N.GApp. 420, cert. den. 
216 $.E2d 908, 287 N.C 665. 

Ohio—State v, Barnes, 221 N.E2d 482. 

Old—Lewis v. Mattingly, Cr., 416 P.2d 632. 

Or.—State v. Estbck, 496 P.2d 933, 9 Or.App. 281. 
Pa.—Com. v. Lee, 333 A.2d 773, 460 Pa. 374 

Com. v. Hicks, 332 A.2d 452,231 Pa.Super. 272. 
R.I—Ramsdell v, Langkes, 217 A.2d 83. 100R.1.468. 
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Cal.—McCullar v. Supenor Court of El Dorado Coun¬ 
ty, 70 Cal.Rptr. 21, 264 C.A.2d 1-People v Sn>- 
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US— U.S. v. Phillips, C.A.Mo., 482 F.2d 191, cert. 

den. 94 S.Q. 846, 414 U.S. 1114, 38 L.Ed2d 741. 
D.C.—Hedgepeth v. U.S,, C.A., 364 F.2d 684, 124 
U.S.App.D.C. 291. 

Fla.—Grunett v. State, App., 383 So.2d 698. 
Ill.-Peoplc v. Rogers, 217 N.E2d 344, 70 IIl.App.2d 
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to protect ftradamental rights 
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La.—State ex rel. Johnson v, Edwards, 233 So.2d 393. 

Waiter 

Ark.—Garrison v. State, App., 605 S.W.2d 467, 270 
Ark. 426. 

Fla—Rosen wasser v. Smith, App,, 308 So.2d 600. 
Neb.—State v. Packett, 297 N.E2d 762, 207 Neb. 202. 
Fa.—Com. v. Gardner, 422 A.2d 832, 282 Pa.Super. 70. 
Suspension only from time motion filed till 

ruling 

La—State v. Cramner, 306, So.2d 698. 
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IlL—People v. NekWfer, 324 N.E2d 46, 25 IU.App.3d 
819. 

No continuance granted 

Pa—Com. v. Gregg, 368 A.2d 651, 470 Pa 323. 
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Or.—State v. Fannin, 617 P.2d 953, 48 Or.App. 795. 

Reqnest beU not bar 

R.I.—State v. Anthony, 448 A.2d 744. 

aot “ o cca s io n ed by state” 

Ma—State v. Reed, App., 640 S.W.2d 188. 


Where defense counsel abruptly 
withdraws from a case resulting in a 
continuance, accused is held to have 
waived the protection of the speedy 
trial rule as a result of the continu¬ 
ance, and is not entitled to be dis¬ 
charged . 25 ’ 

23.1 Fla— Hill* Stare, 46’ 7 So 2d 695, disapproving 
to extent conflicting Ehn .. Smith, 426 So 2d 570 
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23.5. U.S —U S v. Aprea, D.C.N.Y, 358 F.Sapp, 
1126. 

Cul—Callahan \ People, 9? Cal.Rptr, 423, 17 C A.3d 

1011. 

Fla.—State s Brown, App., 394 So,2d 218. 

N Y -People v Rm 233 N Y S.2d 344. 

Authority to consent 

Ill.—People v. Williams 189 N E2d 314. 27 IIL2d 327. 
Delay not attributable to accused 
Ill -People v. Scott, 301 N.E 2d 118, 13 IILApp 3d 620. 
Kan-State v. Gnmes, 622 P.2d 143, 229 Kan 143. 
NA—People v. Blue, 451 N.YS.2d 591, 114 Misc.Zd 
383. 

Pa-Com v Brant, 414 A.2d 70 7 , 272 Pa.Super 135. 

23.10, Fla —State v. Stanzione, App,, 315 So2d 500. 
Ill—People v. Scott, 30! N.E.2d 118,13 Ill.App.3d 620. 
Md—State v. Utttvw, 425 A.2d 1051, 48 Md.App 20. 
Mass.—Com v McCants, 480 N.E.2d 25, 20 Mass.App. 

294, review den 484 N E2d 102 
N.Y -People v Hawkim, 434 N.Y.S2d 812, 79 
A.D 2d 743 

24. Several indictments 

Ill—People v. Williams, 278 N.E.Zd 408, 2 I!I.App.3d 
993. 

Codefendants’ request 

Colo—People v. Abeyta, 578 P.2d 645, |9J Cote. 338. 
243. Fla—State ex rel. Flowers v Goodman, App., 
241 So.2d 457. 

Ill—People v. Burchfield, 379 N.R2d 375, 19 Ill.Dec. 
711, 62 IIl.App.3d 754. 

Ohio-State v. McRae, 378 N.E 2d 476, 55 Ohio St.2d 
149, 9 0.0.3d 118. 

Pa.—Com. v. Evans, 375 A.2d 799, 249 Pa.Super. 142. 
Consent implied from inaction 
Mass.—Com. v. Davis, 326 N.E.2d 17, 367 Mass. 422. 
Failure to object not acquiescence 
N.Y-People v. Johnson, 342 N.R2d 525, 38 N.Y.2d 
271, 379 N.Y S.2d 735. 

24.10. Ill—People v. Williams, 189 N.E2d 314, 27 
I11.2d 327. 

Pa.—Com. v. Williams, 327 A.2d 15, 457 Pa. 502. 

Plea bargaining 

Pa.—Com. v. Rodgers, 385 A.2d 1023, 254 Pa.Supcr. 
288. 
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25. U.S—U.S, ex rel. Ctehala v LaVallee, C.A.N.Y., 
312 F.2d 308. 

Cal—McCullar v. Supenor Court of El Dorado Coun¬ 
ty, 70 Cal.Rptr. 21, 264 C.A.2d 1—People v. Loh- 
man, 86 Cal.Rptr. 221, 6 C.A.3d 760, cert. den. 91 
S.Ct. 469, 400 U.S. 995, 27 LEd.2d 444. 

Ind—Martin v. State, App., 419 N,R2d 256. 

Pa.—Com. v. Lennox, 411 A.2d 514, 270 Pa.Super. 254, 
app. after remand 428 A.2d 228, 286 Pa. 41. 
Tenn.—Garrett v. State, Cr., 534 S.W.2d 325. 
Codefendants 

HI—People v. Nowak, 258 N.R2d 313, 45 H1.2d 158. 

People v. Rogers, 217 N.E 2d 344, 70 IU.App.2d 
474. 

26. Cal—People v. Robinson, 72 Cal.Rptr. 33. 266 
GA.2d 261. 

Ind.—State ex rel. Wickliffe v. Judge of Criminal Court 
of Marion County, 328 N.R2d 420, 263 Ind. 219. 
Iowa—State v, Peterson, 189 N.W.2d 891. 
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Pa—Com. v Roundtree, 326 A.2d 285, 458 Pa. 351. 

Equivalence to postponement 

Cal —People v Wilson, 32 Cal Rptr. 44. 383 P.2d 452, 

6 0 C.2d 139. 

People v. Lohman, 86 Cal Rptr. 221, 6 CA.3d 
'60, cert den 91 S.Ct 469, 400 U.S. 995, 27 
L Ed.2d 444. 

Objection must be renewed at time of trial, etc. 

(2) Failure held waiver of tight. 

U.S—Application of Hitchcock, D.C. Anz., 199 FSupp. 
228, cert. den. 82 S.Ct. 944, 369 U.S. 857, 8 
L.Ed.2d 15, and 84 SCt. 684, 376 U.S. 924, II 
L.Ed.2d 619. 

Md -White v Sure, 326 A.2d 219, 23 Md.App. 151. 
Period within which objection may be made 
Cal —Dulsky v. Municipal Court for Los Angeles Judi¬ 
cial Dist, 51 Cal Rptr 381, 242 CA.2d 288. 
Statement of readiness for trial is not sufficient objec¬ 
tion. 

Cal—People v. Johnson, 23 Cal.Rptr. 608, 205 C.A.2d 
831. 

Purpose of objection 

Cal—Dulsky v. Municipal Court for Los Angeles Judi¬ 
cial Dist., 51 Cal.Rptr. 381, 242 C.A.2d 288. 

On motion for early trial 

Ind—Utterback v. Sure, 310 N.R2d 552, 261 Ind. 685. 
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Ind—Hodge v. State, 344 N.E2d 293. 264 Ind, 377. 
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257, 
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199. 

Ga—Letbedder v. State, 199 S.E.2d 270, 129 Ga.App. 
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III.—People v. Leonard, 310 N.E2d 15, 18 Ilt.App.3d 
527. 

Ind.—Simpson v. State, 332 N.E2d 112, 165 ImLApp. 
285. 
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uance 

III—People v. Moore, 325 N.R2d 33, 26 Ill.App.3d 
282. 

28. Arte—Randle v. Sure, 516 S.W.2d 6, 257 Arte 
232. 

Ind.—Simpson v. State, 332 N.E2d 112, 165 IndApp. 
285. 

Kan.—State v. Pendergrass, 528 P.2d 1190, 215 Kan. 
806. 

Mo—State v. Baritsh, App., 421 S.W.2d 558. 

W.Va—Sure ex Rel. Spadafore v. Fox, 186 S.E2d 833, 
155 W.Va. 674. 

Codefendant's request 

US—US. V, Otero-Hemandez, C.A.Fla., 743 F.2d 857. 
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Fla.—Morris v. Nimmons, App. 1 Dist., 414 So.2d 568. 

N.C.—Sute v. Nets, 180 S.E2d 12, 278 N.G 506. 

Pa.—Com. v. Warman, 393 A.2d 1046, 260 Pa.Super. 
130. 

40. D.C.—U.S. v. Kennedy, App., 220 A.2d 322. 

41. III.—People v. George, 390 N.E2d 586, 28 m. 
Dec. 419, 71 Hl.App.3d 932. 

Wash.—State v. Christopher, 583 P.2d 638, 20 Wash. 
App 755. 

42. U.S.—U.S. v. Rosson, C.A. Ala, 441 F.2d 242, 
cert. den. 92 S.Q. 140, 404 U.S. 843, 30 LEd.2d 
78. 

U.S v. Hay, D.C.Colo., 376 F.Supp. 264, afTd., 
C.A., 527 F.2d 99a cert. den. 96 S.Ct 1666, 425 
U.S. 935, 48 L.Ed2d 176. 

Cola—People v. Small, 631 P.2d 148. cert den. 102 
S.Ct. 678, 454 U.S. 1101, 70 L.Ed2d 644. 

Conn.—Sute v. Anonymous (1971-13), 278 A.2d 151, 
29 ConnSup. 193. 

N.M.—Sute v. Baca, App., 477 P.2d 320, 82 N.M. 144. 

Securing evidence 

(3) Other instances. 

Alaska—Mullins v. State, 608 P,2d 764. 

Ill—People v. Richards, 390 N.E2d 86,28 IlLDec. 104, 
71 Ill.App.3d 581. Affd. 43 IlLDec. 7(X), 410 
N.E2d 833, 81 IU.2d 454. 

Balancing of need for delay and prejudice to 
accused 

U.S.—U.S. v. Feldman, GA.Pa., 425 F.2d 688. 

N.C—Sute v. Sparks, 255 S.E2d 373, 297 N.G 314. 
Need for time for investigation goes to reason¬ 
ableness, not to applicability, of guaranty 

Cal.—Jones v. Superior Court of Los Angeles County, 
91 Cal.Rptr, 578, 478 P.2d ia 3 C.3d 734. 

Securing prosecution witness 

Mich.—People v. Wallace, 189 N.W.2d 861, 33 Mich. 
App. 182. 

43. Wis.—Quinn v. Sute, 183 N.W.2d 64, 50 Wis.2d 

101 . 

Change of venue on court’s motion 

U.S.—Martin v, Beto, D.GTex., 260 F.Supp. 589, affd., 
C.A., 397 F.2d 741. Cert. den. 89 S.Ct. 1008, 394 
U.S. 906, 22 L.Ed.2d 216. 
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51. Mi -Svhmstt v. State, 416 A.2d 2%, 4* Md.App. 
3i9 

Pa -C*Tn v Kidd, 310 A 2d 416, 251 Pa Super. 140. 

FaiMr* of jadge to appear 

Va —Woodard v Coro, 201 S E 2d 7*5, 214 Va 495. 

52. I'S-US > /iBkowtlu, DrC.Pau, 470 FSupp. 
4*4, affid, C A, *09 F 2d 504, ctrt. den. 100 ED, 
?», 444 US 905, A2LEd2d425 

Ccic-Rhodtn v People, 421 P2d 42, 1*0 Colo, 407 
Man.—Com, v Cimllo, 361 N.E2d 415, 5 MacaApp. 
$12 

Mo -Slate v UEjindfe, 459 S W 2d 28f 

Ohio—State V Canmngluin. 1*7 N E2d 897, 171 Ohio 

Si 54 

Pa -Cm v Lean. 4J9 A 2d 721. 237 PASoper W 

53. Mo —State * Wcrten. 345 S W 2d 103, 

5f. V S -U S v Cartaao. C A,Man., 420 F.2d 362, 
ten. dee. 90 S.Ct 139S. 397 U S. 1054, 25 L.Ed2d 

6?i 

Ala.—Hii v Slate, Cr, 239 So.2d 9ia 4* Aia.App. 
239 

DC —Open v US, App., 403 A.2d 1155, cert. den. 

IOC SCt 240, 444 US, 934, 62 L.Ed.2d 192. 
lad -Flewsdkic » Sute. 3*4 N.E2d 239, 267 Ind. 90. 
Mtch-Pecpi* v Thomax, 175 NW2d 540, 21 Mich. 
App 4*5 

Mcrt -Penttcn cf Wetxd, 437 P 2d 7, 150 Mont 487, 
Pa -Can v Bruno. 255 A.2d 519, 435 Pa. 200, cert, 
gr 90 S.O. 1847, 398 U.S, 937. 26 L.Ed.2d 268, 
cert dram. 9J SCt, 479. 400 U.S. 350> 27 LEd.2d 
433 

Birth of cUU 

Am,— State v Robnmn, 4U P,2d 377, 101 Aria. 221. 

Pfayricai inability to atmM trial 

lo* a— State V. Reynokk, 250 N.W.2d 434, 

nimci of codtfmtet 

Mm-Cra. v. CaapbeO, 366 N.E2d 44, 5 ManApp. 
571. 

Dtaeac of coamel 

Md-WHrai v. State, 408 A.2d 102, 44 MdApp. 1. 
cert den 100 S.Q. 185E 446 U.E 921, 64 LEd.2d 
271 

5E UE—Ratogh %. Comer,. D.CW.Va, 302 FSupp. 
1151—U.S v, Sanchez, D.C.N.Y., 392 F.Sopp. 
507 

01—1People v, Bracaroonte, 61 CaIRptr. 83a 253 
CA2d9S0 

D C-Mackey v U.E, C.A., 351 F.2d 79f 122 U.S 
App.DC 97 

Oa—H'ghtewer v, State, 224 EE2d 842, 137 Oa.App. 
790 

III.—People v Woltenberg, 229 N.E2d 49a 37 U1.2d 
480—People v, Soakup, 242 N E2d 15f 41 HL2d 
94, 
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Ky.-Barker v. Com., 385 S.W.2d 671. 

Md —Schmitt v. State, 416 A.2d 296, 46 Md.App. 389. 
Mass—Com. v. Alves, 380 N.E2d 701, 6 ManApp. 
572 

NY -People v. Goodman, 362 N.E2d 615, 41 N.Y.2d 
888, 393 N.Y.S.2d 985. 

N C —State >. Cavallaro, 161 S.E2d 776, 1 N.C.App, 
412, affd. 164 S.E2d 168, 274 N.C. 480-State v. 
Brown, App, 199 S.E2d 134. 

Ohio-State v, Spratx, 388 N.E2d 751, 58 Ohio Si.2d 
61, 12 0.0.3d 77. 

Pa—C oon. v. Brown, 381 A 2d 961, 252 Pa.Super. 365. 
Wash,—Sute v. Baker, 480 P.2d 778,4 Wash.App. 121. 

Pregnancy 

Fla.—Routly v. State, 440 So.2d 1257, cert, den. 104 
EO, 3591, 82 L.Ed.2d 888. 

55^. U E—Johnson v. U.E, CA.Okl., 333 F2d 371 
-VS v. Davis, C.A.Tenn., 365 F.2d 25I-U3. v. 
Mills, C A.Iowa, 434 F.2d 266, cert. den. 91 ECt. 
90S, 401 U.S. 925, 27 L.Ed.2d 828. 

Barfidd v. Settle, D.C.Mo., 209 F.Supp. 143- 
Coknun v. Yoknm, D.C.U., 320 F.Supp. 50. 
Artz.—State v. Freeman, 559 Pld 152, 114 Anz. 32. 
D.C-U.S. v. Watts, D.C., 532 F.Supp. 354 
Fla.—Davw v. State. App., 302 So.2d 464 
Hawaa—State v. Wong, 389 P.2d 439, 47 Haw. 361. 
Mich.—People v. Chambers, 165 N W.2d 430,14 Mich. 
App. 164 

Minn,-State v. Bauer. 299 N.W.2d 493. 

Mo.—State v. Kent, 515 S.W.2d 457. 

Wash,-Sute v. Alter, 406 P.2d 765, 67 Wash.2d 111. 
W.Va-State v. Rhodes, 274 S.E2d 920. 

W» —Sute ex rel. Paler v. Wolke, 257 N.W,2d 881, 80 
WH.2d 197—Sute ex rel. Dcisinger v. Treffert, 270 
N,W.2d 402, 85 Wis.2d 257. 

Confinement in institutioa 
NY -People v. von Wolfersdorf, 323 N.Y.S.2d 88, 66 
Misc.2d 904. 

Wash.—State v. Williams, 557 P.2d 1311* 87 Wash.2d 
916. 
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55,10. U.E—Hodges v. U.S., C.A.M 0 ., 408 F.2d 543 
-U.S. v. Mills, CAJowu, 434 F.2d 266, cert. den. 
91 ECt, 908, 401 U.S. 925, 27 L,Ed,2d 828. 
Ariz.—State v. Miranda, 401 P.2d 716, 98 Ariz. II— 
Sute v. Miranda, 401 P2d 721, 98 Ariz. 18, revd. 
on oth. grds. 86 ECl 1602, 384 U.E 436, 16 
L Ed.2d 694. reb. den. 87 S.Cl 11,385 U.S. 890, 17 
LEd.2d 121. 

CaL—People v. McGill, 65 Cal.Rptr. 482, 257 CA.2d 
759—People v. Lohman, 86 Cal.Rptr. 221* 6 
CA.3d 76a cert. den. 91 S.Ct. 469, 400 U.S. 995, 
27 LEd.2d 444. 

Ill—People v. Jenkins, 243 N.E2d 259, 101 IU.App.2d 
414—People v. Robinson, 264 N.E2d 484, 130 
IH.App.2d 29. 

Kan.—State v. Topham, 642 P.2d 986, 231 Kan. 167. 
Md.—Swift v. State, 167 A.2d 762, 224 Md. 30a 

Johnson v. State, 244 A.2d 632, 4 MdApp. 648. 
Mich.—People v. Chambers, 165 N.W.2d 43a 14 Mich. 
App. 164. 

Ma—State v. Johnson, App., 579 S.W.2d 771, cert, den. 
100 ECt. 458, 444 U.E 968, 62 LEd.2d 381. 

Acquiescence of accused 
U.S.—U.S. ex rel. Best V. Fay, D.C.N.Y., 239 F.Supp. 
632, affiL, CA., 365 F.2d 832, cert. den. 87 S.Ct. 
1319, 386 VS 998, 18 LEd.2d 347. 

55.15. IU.— People v. Jenkins* 243 N.E2d 259, 101 
IILAppJd 414—People v. Hugley, 275 N.R2d 
178, 1 lB.App.3d 82E 

57, Ark.—Divanovich v. Sute, 617 EW.2d 345, 273 
Ark. 117. 

Delay not excused 
(2) Other matters. 

Ok!—Pickle v. Bliss, Cr„ 418 P.2d 69. 

59. Ariz.—Sute v, Johnson, 594 P.2d 514, 122 Ariz. 
260. 
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D.C—U.S. v. Edwards, C.A., 627 F.2d 460, 201 U S. 
App.D.C. 1, cert. den. 101 S.Ct. 211, 449 U.S. 872, 
66 L.Ed.2d 92. 

60. N.Y—People v. Smith, 439 N.Y.S.2d 749, 81 
A.D.2d 965. 

N.C—State v. Hatcher, 177 S.E2d 892, 277 N.C 380. 
Pa.—Com. v. Myers, 371 A.2d 1279. 

Co-defendantis attorney 

Cal.—People v. McFarland, 26 Cal.Rptr. 596, 209 
GA2d 772. 

Pa.—Com. v. Wharton, 378 A.2d 434,250 Pa.Super. 25. 

Right to counsel and to speedy trial not brought 
into conflict 

HI.—People v. Hainton, 263 N.E2d 840, 46 I11.2d 348, 
cert. den. 91 S.Ct. 1658, 402 U.S. 972, 29 L.Ed.2d 
136. 

Unavailability of counsel 
CaL—People v. Superior Court for Ventura County, 122 
CaLRptr. 267, 48 C.A3d 1003. 

Pa—Com. v. Sampeon, 378 A.2d 874, 250 Pa.Super. 
157. 

603. U.S.— Isaac v. Perrin, C.A.N.H., 659 F.2d 279. 
Peppers v. Daniel, D.C.Tenn., 306 F.Supp. 1225. 
U.S. v. Palermo, D.C.N.Y., 27 F.R.D. 393. 
Ala.—Wade v. Stole, Cr.App., 381 Sa2d 1057, writ 
den., Sup., 381 So.2d 1061 

Ariz—State v. Rogers, 521 P.2d 1128, 110 Ariz. 582. 
Cal.—People v. Salcido, 69 Cal.Rptr. 193, 263 GA.2d 1, 
cert den. 89 S.Ct. 902, 393 U.S. 1102, 21 L.Ed.2d 
795. 

Colo.— Gdfend v. People, 586 P.2d 1331, 196 Colo. 
487. 

Coon.—State v. Saunders, Cir.A.D., 197 A.2d 533, 2 
Conn.Cir. 207. 

Fla.—State v. Rheinsmith, App., 362 So.2d 698. 
Idaho-State v. Goodmilkr, 386 P.2d 365, 86 Idaho 
233, 

HI—People v. Mortality, 213 N.E2d 516, 33 H1.2d 606. 
Ind—Sims v. State, 368 N.E2d 1352, 267 Ind. 215- 
Fortson v. State, 379 N,E2d 147, 269 Ind. 161. 
Ky.—Cain v. Com., 554 S-W.2d 369. 

Man.—Com. v. Whittier, 389 N.E2d 87. 378 Mass. 19. 
Mich.—People v, Parker, 175 N.W.2d 879, 21 Mich. 
App. 399. 

N.C—State v. Sutton, 238 S.E2d 305, 34 N.CApp. 

371, cert, den., 241 S.E2d 521, 294 N.C 186. 
Ohio-State v. Cunningham, 167 N.E2d 897, 171 Ohio 
St 54. 

Or.—State v. Wdtzd, 572 P.2d 334, 31 Or.App. 1093. 
Pa.—Com, v. Lane, Super., 369 A.2d 335, 245 Pa.Super. 
146. 

EL—State v. Fortier, 427 A.2d 1317. 

Term.—State v. Hooaier, CrApp,, 631 S.W^d 474. 
Tex.—Karpeal v. State, App. 2 Dot, 628 S.W.2d 520, 
review ref. 

Wash,—State v. Msttoon, 354 P.2d 908, 56 Wash.2d 

688 . 

Wk—Cranmore v. State, App.. 271 N.W.2d 402, 85 
Wk2d 722. 

Cont tamcc to per mi t witneas to purge con- 

4 ■ m A Lh la 

Mpi oy teturymg 

Cal—People v. Oenunons, 25 CaLRptr. 467, 208 
GAJd 696. 

Witneaa need not be indfapemablc 

U.S.—U.S. V. Hay, CA.Cokx, 527 F.2d 990, cert den. 
96 S.Q. 1666, 425 US. 935, 48 LEd.2d 176. 

Del—State v. Morris, Super., 340 A^d 846, affd. 349 
AJd 748. 

Retail of witness to teadfy 
Pa.—Com. v. Reinhart, 353 A.2d 848,466 Pa. 591, cert 
den. 97 S.Ct 238, 429 US. 886, 50 LEd.2d 167. 

Unavailability of defendant or attorney 
Pa.—Com, v. Ricbbourgh. 369 A.2d 1331, 246 Pa£u- 
per. 30a 

*T»fitlel witaaes” 

UA-UE v. Marrero, CA.N.Y., 705 F.2d 652. 

US. v. Strong, D.CPa., 608 F.Supp. 188. 
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61. U.S.-U.S. v Kaufman, CA.N.Y., 311 F 2d 695 
Fla.—State v, Felton, App., 348 So.2d 1214. 
Ill-People v. Knox, 236 N.E.2d 3S4, 94 Ill App 2d 3d 
N.Y -People v White, 442 N.Y.S.2d 300. 81 A D.2d 
486, cert, den 102 S.Ct. lb 19, 455 U.S. 992, 71 
L.Ed.2d 853. 

Pa.—Com. v. Sharp, 430 A.2d 302, 287 Pa Super. 314. 
61.5. U.S.—U.S. v. Correia, C.A.Mass., 531 F.2d 
1095. 

U.S. v. Colitto, D.C.N Y., 319 F.Supp. 1077 
Alaska—James v, Sute, 567 P.2d 298, 

Ariz,—State v. McDonald, 526 P.2d 698, 111 Ariz. 159 
Ark—Van Sandt v. State, 621 S.W.2d 681, 274 Ark 7. 
Colo.—Harrington v, District Court In and For Morgan 
County, 559 P.2d 225, 192 Colo. 351. 

D.C.—Coleman v. U.S„ C.A., 442 F.2d 150, 142 U.S. 
App.D.C. 402. 

Fla.—Ramos v. Amidon, App., 263 So. 2d 602—Wiggins 
v. Willis In and For Gadsen County, App., 443 
So.2d 1089. 

HI— People v. Me Roberts, 362 N.E.2d 1096, 6 m.Dec. 

274, 48 I!LApp.3d 292. 

Iowa-State v. Graham, 221 N.W.2d 258. 

La.—State ex rel. Miller v. Craft, 337 So.2d 1191. 
Md—Brady v. State, 434 A.2d 574, 291 Md 261. 
Mass.—Com. v. Donati, 369 N.E2d 1139, 373 Mass. 
769. 

Mich.—People v. Forrest, 249 N.W.2d 384, 72 Mich. 
App. 266. 

Mont—Stote v. Keller. 553 P.2d 1013, 170 Mont. 372. 
N.J.—State v. Patton, 184 A.2d 655, 76 NJ.Super. 353, 
affd. 200 A.2d 493, 42 N.J. 323. 

N.Y.—People v. Loomis, 230 N.Y.S.2J 368, 35 Misc.2d 
41-People \. Castro, 369 N.Y.S.2d 956, 82 
Misc.2d 358. 

Ohio-Stote v. Reeser, 407 N.E2d 25, 63 Ohio St.2d 
189, 17 0.0.3d 117. 

Or.—Application of Haynes, 619 P.2d 632, 290 Or. 75 
Pa.—Com. v. Snyder, 421 A.2d 438, 280 Pa.Super 127. 
R.I.—Scvigny v. Langlots, 179 A.2d 496, 94 R.I. 230. 
Va—Fowlkes v. Com., 240 S.E2d 662, 218 Va. 7b3. 
Wash.—State v. Jack, 553 P.2d 1347, 87 Wash.2d 467. 
W.Va.—State v. Lacy, 232 S.E2d 519, 160 W.Va. 96. 
Wis,—State v. Ziegenhagen, 245 N.W.2d 656, 73 Wis.2d 
656. 

Particular matters 

(5) Other matters. 

U.S.—U.S. v. McIntyre, C.A.N.Y., 396 F.2d 859, cert, 
den. 89 S.Ct. 695, 393 U.S. 1054, 21 L.Ed.2d 697. 

Lawrence v. Blackwell, D.C.Ga., 298 F.Supp. 
708—U.S. v. Dallago, D.C.N.Y., 311 F.Supp. 227. 
Ariz.—State v. Wesley, 436 P.2d 627, 7 AnzApp. 115 
Ark.—Garrison v. State, App., 605 S.W.2d 467, 270 
Ark. 426. 

Cal—People v. Katzman, 66 CaLRptr. 319, 258 CA.2d 
777. 

Colo.—People v. Murphy, 515 P.2d 107, 183 Colo. 106. 
Fla.—State ex rel. Kennedy v. McCauley, App,, 265 
So,2d 547. 

III.—People v. Jenkins, 404 N.E2d 845, 39 IU.Dec. 254, 
83 ULApp.3d 729. 

Miss.—Turner v. State, 383 So,2d 489. 

N.Y.—People v. Sylvester, 271 N.Y.S,2d 118, 50 
Misc.2d 677. 

Okl.—Pickle v. Bliss, Cr„ 418 P.2d 69-Snow v. Turn¬ 
er, Cr., 406 P.2d 509—Walters v. Williams, Cr., 
474 P.2d 661. 

Or.—State v. Meflcfe, 605 P.2d 301, 44 Or.App. 91. 
Pa—Com. v. Berry, 414 A.2d 130, 271 Pa.Super. 466. 
W.Va.—Stole ex rel. Wren v. Wood, 190 S.E2d 479, 
156 W.Va, 32. 

Condition of calendar 

(2) Other matters, 

Cal—Hill v. Municipal Court, Beverly Hills Judicial 
Dist., Lot Angeles County, 24 Cal.Rptr. 34, 206 
C.A.2d 257. 

Fla.—State ex rel. Leon v. Baker, 238 $o.2d 281, conf. 
to 239 So.2d 39. 


N.Y—People v. Dillard, 422 N.Y.S 2d 212, 72 A.D.2d 
932, app after remand 434 N,Y.S,2d 509, 79 A.2d 
844. 

Okl—Pickle v Bliss, Cr., 418 P.2d 69. 

Wash -State i Mack, 576 P 2d 44, 89 Wash.2d 788. 

Neglect of official doty 

Okl—Pickle v. Bliss, Cr.. 418 P.2d 69. 

Interlocutory appeal requires prompt resolution 
U.S -Chism v Koehler, D C Mich., 392 F.Supp. 659, 
affd., C.A, 527 F.2d 612, cert, den, 96 S.Ct 1686, 
425 US. 944, 48 L.Ed2d 188, reh. den. 96 S.Cl 
2238. 426 U.S. 912, 48 L.Ed.2d 838. 

Congested court calendar 
CaL—People v. Mack, 125 CaLRptr. 188, 52 GA.3d 
680, 

Iowa—State v Wnght. 234 N.W.2d 99. 

Mass—Com. v. Beckett, 366 N.E2d 1252, 373 Mass. 
329. 

Heavy case load 

Ga—State v. Kang, 222 S.E2d 859, 137 GaApp. 26. 
Reversal of suppression order 
Alaska—Sundberg v State, App., 6S7 P.2d 843, app. 
after remand 667 P.2d 1268. 

Sufl sponte continuance without journal entry 
Ohm—State v. Mincy, 441 N.E2d 571, 2 Ohio St3d 6, 
2 O.B.R. 282. 

62. U.S—U.S. v, Salzmann, D.C.N.Y., 417 F.Supp. 

1139, affd., C.A., 548 F.2d 395. 

Ariz.—State v. Gutierrez, App., 589 P.2d 50, 121 Ariz. 
176. 

Fla—Wright v. State, App., 387 So.2d 1060. 
Idaho-Jacobson v. Winter, 415 P.2d 297, 91 Idaho 11. 
N.Y—People v. Ganci, 320 N.Y.S.2d 266, 36 A.D.2d 
747. 

Pa.—Com v. Warman, 393 A.2d 1046, 260 Pa.Super. 
130, 

Wash—State v. Alexus, 588 P.2d 1171, 91 Wash.2d 
492. 

Due diligence shown 

Pa —Com. v. McDermott, 421 A.2d 851, 280 PaJSuper. 
535. 
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64. U S—US. v. Hudson, CACokt, 545 F.2d 724. 

65. Okl—Pickle v. Bliss, Cr., 418 P.2d 69. 

Pa—Com. v. Smith, 383 A 2d 12J0, 477 Pa. 424. 
Factors waived in defendant's favor 
U.S—U.S. v. Madno, C.A.I1L, 486 F.2d 750. 
Assignment to another attorney no excuse 
U.S—U.S. V. Basques, D.CCbnn., 364 F.Supp. 131. 

66. Precedence 

(3) Other statements. 

Minn—State v. Hartman, 136 N,W.2d 543, 272 Minn. 
58. 

69* Cal —Lewis v. Superior Court, Alameda County, 
176 CaLRptr. 80, 122 C.A.3d 494. 

Judge’s inadvertence 

Pa.—Com. v. Wilson, 331 A.2d 792, 231 Pa.Super. 451. 
Mass.—Com. v. Whittier, 389 N.E2d 87, 378 Mass. 19. 
Fa—Com. v. Brown, 364 A.2d 33a 242 Pa.Super. 
397—Com. v. Kelly, 369 A.2d 879, 246 Pa,Super. 
196, affd. 394 A.2d 470, 482 Pa. 572. 

70. Cal.—Caputo v. Municipal Court of Los Angeles 
County, 7 CaLRptr. 435, 184 C.A.2d 412—Pickett 
v. Municipal Court of Pasadena Judicial Dist., Los 
Angeles County, 91 CaLRptr. 315, 12 CA.3d 
1158. 

Fla—Anderson v. Edwards, 234 So.2d 72a cert, den.. 
Sup., 238 So,2d 283, foll’g. op. 238 $o.2d 281, 
mand. conf. to 239 So. 2d 39. 

Hawaii-State v. Gtllis, 626 P.2d 19a 63 Haw. 285. 
Ill—People v. Toolate, 379 N.E2d 927, 20 HLDec. 94> 
62 Hl.App.3d 895. 

Md—Smith v. State, 350 A.2d 628, 276 Md. 521. 
N.Y—People v. Warren, 445 N.Y,S.2d 797, 85 A.DJ2d 
747. 

Pa.—Com. v. Williams, Super., 456 A .2d 1047. 
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NJ.—State v. Uppoto* 244 A2d 53!, 101 Ni.Super 
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NY—People v, Winfrey, 221 N.E2d 808, 20 N.Y.2d 
138* 211 N.Y&2d 823 

People v Mamrih. 204 N.YS.24 698, 11 AD.Sd 
722—People ex ncL LaBdk v Hammsn, 312 N.Y. 
SJd 623, 35 A.DId 13. 

People v, Gckknen, 204 N.Y.S,2d 770. 24 
Miee.3d 497. 

Ohio—Saeee v. Qptaam* 341 N £2d 635, 45 Ohio 
AppJd 113* 74 O.Q.2d 229. 

Old—Deris v. Coaaty Attorney, Tuba, County, Cr., 
394 PJd 243—Drew v. County Attorney. Tike 
Corny, Cr., 394 P.2d 246—Beufcua v. Sute. Cr., 
532 PJ4 434 

Or,-State v, Vawter, 386 PJd 915, 236 Or. 85. 

PA—Cm v. McCaffcrty, 363 AJd 1239,242 PeSaper. 
218. 

Walk—Stele v. Ommpiow, 622 P.2d 905, 28 Walk. 
Aflk 281. 

W.Yfc-Stete a reL Parity v. Kramer, 169 S.&2d 106, 
153 W.Va. 159. eert dan. 90S.CL 482, 3% U S. 
m, 24 LBdJd 451. 

WSe.—Oma % Stme. 250 N.WJd 305,75 WteJd 631, 
«tet dee. 98 KOt. 138. 434 US. 841. 54 LEd.2d 
105. 

Kflbrt Id M rattam 

(2) Other teemneea. 

NJX M e nk v. MoOae, 110 N.W,2d 639. 

HC—Skate v. ttoSm 145 l&2d 309, 266 N.C. 45. 


Com. v, SJiva, 13 Bucks 234, affd. 198 A2d 354, 
202 Pel Super. 455. revd. on oth. grds. 204 A.2d 
455, 415 Pa. 537, on remand 213 A.2d 686, 206 
Pa.Super. 745—Com. v. Pitchctskie, 35 Northumb. 
LJ 17 

S D-State v. Werner, 105 N.W.2d 668, 78 S.D. 562. 
Vt.—State v. Mecier, 412 A.2d 291, 138 Vt. 149. 

Wash,-State v. Chaney, 562 P.2d 259, 17 WeeEApp. 
258. 

Period of confinement 

U &—U.S. v, Banks, C.A.Va., 370 F.2d 141, cert. den. 
87 SO. 1317, 386 U.S. 997, 18 LEd.2d 345. 

Statote coMtraed 

IB.—People v. Wibon, 311 N.£2d 759, 19 l£App.3d 
466 
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763. U.S.—Moeer v. U.S.* CA-CeL, 381 F.2d 363, 88 
S.O. 802, 389 U.E 1054, 19 LEd.2d 850. 

FU.—OTOryea v, Stale, App., 326 So.2d 83. 

Ind—State v. Hadden. 234 N.E2d 499, 248 Ind 422. 
Md-Broota v. State, 371 A.2d 674, 35 MdApp. 461. 
Miek—People v, Donaldson. 302 NW,2d 592, 103 
Mick App. 41 

Mm-CJS. eked la State v. Hall, 123 N.W.2d 116, 
117, 266 Muw 74, cert den 84 S.Ct. 499, 375 U.S. 
978, U L EA2d 423, 

N.Y.—People v, Wbtte, 380 N.Y.S2d 23ft 51 A.D2d 

221 . 

Pa.—Com. v, Pttchcaalae, 35 Northumb.LJ. 17. 

Caatedy of state 

(1) U S.—U.S V. Kellar, CA.Nev., 416 F.2d 416. 

Nat akae good cause 

US—Edsuuuon v. Neil, CA.Tenn., 452 F.2d 494. 
Kan.—State v Samuels, 498 ?2d 23, 209 Kan. 616. 
NJ — Sute v. Lippola, 244 A.2d 531, 101 NJ^uper. 
435, affd 257 A.2d 705, 107 NJ.Sopcr. 137, revd. 
262 A2d 203, 55 N J. 354. 

N.Y-People v. Wockicb, 214 N.Y.S.2d 507, 29 
Mac.2d 351 

Okl—Mirack v. Jackson County Dm. Court, Cr., 521 
P.2d 837, 
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KA— Skate v. Ma m, 457 AJd 1175, 188 NJ3uper. 
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Or.—Steee % Bm, 527 PJd 731, 19 Or.App 345, 
•art date 9i&£t 77,423 U S 843,46 LEd.2d 63. 
Pter-Ctea. v. Ktetete* 378 AJd 455. 250 FtSuper 66 
Twa mm % Item, j32 iWJd 923. 

Wmk—Stem % Pdafcr, 600 P 2i 609, 24 WmkApp. 
MS. 

ISJw Wa— Hargrove v State, App, 281 $n.2d 39a 
MC-Stete f HoBen. 145 5E2d 309, 266 N.C, 45. 
Dr^Stete » Cnffiaam 650 P2d 144, 59 OrApp 18 


Period of cogfiacment 

UA.—UA v. Banks, GA.V*, 370 F.2d 141, cat. den. 

87 ECU 1317, 386 U.S. 997, 18 L.Ed2d 345. 
Fla.—Dickey v. Circuit Court, Gtdaden County, Quin¬ 
cy, Fla., 200 Sa2d 521. 

Effort to obtain retan 

U^.—U5. v. Banks, CA.V«^ 370 F.2d 141, cot den. 

87 S.a 1317, 386 VS 997, 18 LEd2d 345, 
Ala.—Hopson v. State, 352 So.2d 506. 

Ark.—Thome v. Sute, 445 S,W.2d 481, 247 Ark. 346. 
Kan.—Evans v. MitcheH, 436 P.2d 408, 200 Kan. 29a 
Mo.—State v. Endres, 482 S.W.2d 48a 


Ohio—Ashmore v State, 249 N.E.2d 919,19 Ohio SL2d 
181. 

Okl.—Hams v. District Court of Oklahoma County, 
Cr., 462 P.2d 315. 

Pa.—Com v. Kovacs, 378 A.2d 455, 250 Pa.Super 66. 
Diligent, good faith effort to secure release 
required 

N.Y.—People v. Jensen, 441 N.Y.S.2d 333, 109 Misc2d ' 
813. 

Ok! —Miracle v. Jackson County Dist. Court, Cr., 521 
P.2d 837. 

W.Va.—State v. Fender, 268 S.E2d 120, 165 W.Va. 
440. 

76.10. U.S.-U.S. v. Krohn, C.AJowa, 558 F.2d 390, 
cert. den. 98 S.Ct 207, 434 U.S. 868, 54 L.Ed2d 
145. 

Fla —O’Bryan v. State, App., 326 So.2d 83. 

I1L—People v. UpUnger, 359 N.E2d 1052, 4 Ill.Dec. 
100, 45 m.App.3d 558, affd. 370 N.E.2d 1054, 13 
Ill.Dec. 27, 69 IU.2d 181. 

Ind.—Cooley v. State, 360 N.E2d 29, 172 IndApp. 
199. 

Kan.—Evans v. Mitchell. 436 PJd 408, 200 Kan. 290. 
N.H.—State v. Bugely, 172 A.2d 370. 103 N.H. 376. 
N.C—State v. Vaughn. 250 S.E2d 210, 296 N C 167, 
cert den. 99 $.Ch 2060, 441 U.S. 935, 60 L.Ed.2d 
665. 

OkL—Harris v. District Court of Oklahoma County, 
Cr., 462 P.2d 315. 

Or—State v. Storms, 418 P.2d 261, 244 Or. 357—State 
v. Jordon. 436 P.2d 1, 248 Or. 555. 

Pa.—Com. v. Bressier, 166 A.2d 549, 194 Pa.Super. 
208, cert. den. 81 S.Ct. 1655, 366 U.S. 932, 6 
L.Ed2d 931. 

Tex.—McKenzie v. State, Cr., 450 S.W.2d 67. 

Wash.—State v. Carpenter, 599 P.2d 1, 24 Wash.App. 
41. 

Wyo.—CJJS. dted in Sute v, Clark, 392 P.2d 539, 541. 
Extradition 

(2) Delay m extradition held violation of speedy trial 
requirement. 

U.S.—Pitts v. Sute of N.C., CA.N.C., 395 F.2d 181 
La.—State v. Williams, 414 So.2d 767. 

N.M—SUte v. Harvey, App., 510 P.2d 1085, 85 N.M. 
214. 

(3) DeUy in extradition held not violation of speedy 
trial requirement. 

U.S.—Bistram v. People of Sute of Minn., GA.Minn., 
330 F.2d 450. 

(4) Other matters. 

U^—US. v. Redmond, GA.Utah, 546 F.2d 1386, 
motion den. 571 F.2d 513, cert. den. 98 S.Ct. 1645, 
two cases, 435 U.S. 995, 56 LJEd2d 83. 

Ill—People v. Moriarity, 213 N.E2d 516, 33 HL2d 606. 
U-SUte v. Devito, 391 So.2d 813. 

Okl.—Miracle v. Jackson County Dist Court, Cr., 521 
P.2d 837. 

Pa.—Com. v. Richbourgh, 369 A.2d 1331, 246 PaSu- 
per. 300. 

Tenn.—Wright v. Sute, 405 S.W.2d 177 218 Term. 610. 
W.Va.—Sute ex reL Boso v. Warmuth, 270 S.E2d 631, 
165 W.Va. 247. 

Wis—Hipp v. Sute, 250 N.W^d 299, 75 Wis.2d 621, 
cert. den. 98 S.Ct 159, 434 U.S. 849, 54 LEd2d 
117. 

Statute held inapplicable 
(1) Pa.—Com. v. Bressier, 22 D. & G2d 559, 11 
Cumb. 22, affd 166 A.2d 549, 194 PaSuper. 208, cert 
den. 81 S.Ct 1655, 366 U.S. 932, 6 EEd2d 391. 
Delay not attributable to prosecuting jurisdic¬ 
tion 

Md—Davidson v. State, 305 A.2d 474, 18 Md.App. 61. 
Reasonable diligence to effect return 
N.Y—People v. Mainor, 355 N.Y.S.2d 263, 77 Misc.2d 
946. 

77. U£—McCaiy v. Sute of Kan., GA.Kait, 281 
F.2d 185, cert. den. 81 S.Q. 94, 364 U.S. 85a 5 
LEd.2d 73. 

Ferguson v. District Court of Dist. 6, Stephens 
County, State of Okl., D.COkl, 287 F^upp. 142. 
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Ala —Ford v. Presiding Judge, Twentieth Judicial Cir¬ 
cuit, 167 So 2d 166, 277 Ala 83, cert den. 85 SCt 
731, 379 U.S. 1004, 13 L.Ed.2d 706 
Anz.“State v. Stielow. 484 P.2d 214, 14 Anz App 445, 
Ill.“People v Harflinger, 363 N.E2d 875, 6 Ill Dec 
928, 49 IU.App.3d 31. 

Ky—Rmp v. Knight, 385 S W,2d 170 
Me—State v. Castonguay, 240 A.2d 747 App after 
remand 263 A.2d * T 27. 

Md—Kirby v. State, 160 A.2d 786, 222 Md. 421, cert 
den. 81 S.Ct. 95, 364 US. 850, 5 L.Ed.2d 74. 

Kelly v. State, 237 A.2d 459, 2 Md.App 730 
Nev.—Bates v. State. 436 P.2d 27, 84 Nev. 43. 

N.Y.—People v. ZafTarano, 208 N.Y.S.2d 200, 24 
Misc.2d 119. 

Okl.“Auten v. State, Cr., 377 P.2d 61. 

Wyo—Estrada v. State, 611 P.2d 850. 

Since the publication of the bound volume, the case of 
Ek parte SchechteL 103 Colo 77. 82 P.2d 726. has been 
overruled the court holding that petitioner's incarcera¬ 
tion by federal authorities outside state did not make 
him "unavailable" for purposes of Colorado's speedy 
trial statute, absent showing by prosecution that, despite 
diligent efforts, petitioner’s presence could not be se¬ 
cured. 

Colo.—Watson v. People, 700 P.2d 544 

Not alone good cause 

Ariz.—State v. Kostura, 403 P.2d 283, 98 Anz. 186. 
Fla.—Dickey v. Circuit Court, Gadsden County, Quin¬ 
cy, Fla., 200 So.2d 521. 

Nev.—Stone v. State, 450 P.2d 136, 85 Nev. 60. 

N.Y.—People v. Winfrey, 228 N.E.2d 808, 20 N.Y.2d 
138, 281 N.Y.S.2d 823. 

People v. Rodriguez, 356 NY.S.2d 60, 45 
A.D.2d 41. 

Pa.—Com. v. Porter, 380 A.2d 812, 251 Pa.Super. 346. 

78. Kan—State v. Wilson, 608 P.2d 1344, 227 Kan. 
619. 

Md.—Stevenson v. State, 241 A.2d 174, 4 Md.App. 1. 
Or,—State v. Evans, 432 P.2d 175, 249 Or. 314, cert, 
den. 88 S.Q. 1093, 390 U.S. 971, 19 L.Ed.2d 1182 

Payment of costs 

Okl.—Heredon v. State, Cr., 369 P.2d 478-Auten v. 
State, Cr., 377 P.2d 61—Dreadfulwater v. State, 
Cr., 415 P.2d 493-Hobbs v. State, Cr., 417 P2d 
934—Snider v. State, Cr., 418 P.2d 102. 

“Penitentiary” construed 

Ill.—People v. Swartz, 171 N.E.2d 784, 21 III 2d 277. 
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79. Ind.—CJ.S. cited in Sure v. Hadden. 234 N.E.2d 
499, 248 Ind. 422. 

Minn.—State v. Hall, 123 N,W,2d 116, 266 Minn. 74, 
cert. den. 84 S.Ct. 499, 375 U.S. 978, 11 L.£d.2d 
423. 

Okl.—Dreadfulwater v. State, Cr., 415 P.2d 493- 
Hobbs v. State, 417 POd 934—Snider v. State, Cr., 
418 P.2d 101 

Pa.—Com. v. Haynes, 488 A.2d 602. 339 Pa.Super. 16S. 

Duty to reqnest 

Mass.—Com. v. McGrath, 205 N.R2d 710, 348 Mass. 
748—Com. v. Green, 234 N.R2d 534, 353 Mass. 
687. 

N.Y.—People v. McLaurin, 341 N.R2d 250, 38 N.Y.2d 
123, 378 N,Y.S.2d 692, decision after remand 345 
N.R2d 306, 38 N.Y.2d 586, 381 N.Y.S.2d 835. 
Ohio—State v. Johnson, 231 N.R2d 353, 13 Ohio Misc. 
79. 

Wk—State ex rel. Fredenberg v. Byrne, 123 N.W.2d 
305. 20 Wk2d 504. 

Objection raiaed at state trial 

Mian.—State v. Hall, 123 N.W.2d 116, 266 Minn. 74, 
cert. den. 84 SCt. 499. 375 U.S. 978, 11 L.Ed.2d 
423. 

Bona fide effort to obtain custody for trial 
required 

Idaho—Ricberson v. State, 428 P.2d 61, 91 Idaho 555. 
Ind.—Forney v. State, 258 N.R2d 616, 254 Ind. 173— 
Smekzer v. State, 258 N.E2d 647, 254 Ind. 165. 
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Under some statutes, on request of 
federal prisoner that he be brought to 
trial on pending state charge, a prose¬ 
cuting attorney must inquire of federal 
authorities whether prisoner may be 
released for trial . 795 

79.5. Phrase “brought to trial" includes entry of judg¬ 
ment or other final, appealable order 
Cal—People v, Brown, 67 CalRptr. 288, 260 C.A.2d 
745 

Prompt Inquiry not shown 

Cal—People *. Brown, 67 CalRptr, 288, 2b0 C,A2d 
745. 

80. N Y -People v Scaecia, 390 N.Y.S.2d 743, 55 
A D,2d 444 

Error in calendar 

l r .S.-U.S V, McIntyre, D.C.N.Y, 271 F.Supp. 991, 
affd, 396 F.2d 859, cert. den. 89 S.Ct. 695, 393 U.S 
1054, 21 L.Ed.2d 697 

82 . Delay excused 

U.S.-U.S. V Jackson, C.AWVa., 369 F.2d 936. 

83. Kan—State v. Williams, 360 P.2d 11, 187 Kan. 
629 

Mont —State ex rel Sullivan v District Court of Sec¬ 
ond Judicial Dist. In and For Silver Bow County, 
433 P 2d 146, 150 Mont. 203. 

Reason for rule 

Kan.—State v. Dewey, 88 P 881, 73 Kan. 735. 

Okl -Pickle v. Bliss, Cr., 418 P.2d 69. 

Cumbersome jury selection 

Wash -State v. Mack. 576 P.2d 44, 89 Wash.2d 788 

§ 472(3).-Effect of Mis¬ 

trial 
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Payton v. Edwards, App., 226 So.2d 822. 

Ga,—Bennett v. State, 264 S.R2d 516, 153 Ga.App. 21. 
La.—State v. Hills, 337 So.2d 1155. 

Mo.—State v. Evans, App., 606 S.W.2d 789. 

Mont.—State v. Hodgson, 603 P.2d 246,184 Mont, 394. 
Neb.—CJ5. quoted la State v. Fromkin, 120 N,W.2d 
25, 28, 174 Neb. 849. 

N M.—State v. Ubero, App., 581 P.2d 873, 91 N.M. 
780, cert. den. 585 P.2d 324, 92 N.M. ISO, cert, 
quashed 585 P.2d 324, 92 N.M. 180. 

N.Y.—People v. Sorenson, 436 N.Y,S.2d 745, 80 
A.D.2d 878. 

N.C.—CJA quoted in State v. George, 156 S.E2d 845, 
848, 271 N.C 438. 

State v. Herald, 309 S.R2d 546, 65 N.CApp. 
692, app. dism. 312 SR2d 887, 310 N.C 479. 
Ohio—State v. Johnson, 370 N.E2d 785, 52 Ohio 
App 2d 406, 6 0.0.3d 444-State v. Turner, 448 
N.R2d 516, 4 Ohio App.3d 305, 4 O.B.R. 556. 
Okl—Countryman v. State, Or., 572 F.2d 294. 

Ten,—Bass v. State, App. 13 Dist., 636 S.W.2d 781. 
Wash.—State v. Aleshire, 568 P.2d 799, 89 Wash.2d 67. 
W.Va,—State v. Gwinn. 288 S,E.2d 533. 

Amended charge 

Fla.—Weed v. State, 411 $o.2d 863. 


86. U.S -U.S v Olsen, CA.Neb., 589 F.2d 351, cert, 
den. 99 SCt. 1237, 440 U.S. 917, 59 L,Ed.2d 468. 

Ga,—Rider v. State, 118 S.E2d 749, 103 Ga.App. 184. 
Misconduct of prosecutor 
Wash —State v. Aleshire, 568 P.2d 799, 89 Wash.2d 67. 
Express time limits 

Anz.—State v Sepulveda, App., 584 P.2d 1169, 120 
Ariz. 178 

Iowa—Stole v. Zaehnnger, 306 N.W.2d 792, app. after 
remand 325 N.W.2d 754. 

page 61 

87. Anz.—State v. Madison, 560 P.2d 405, 114 Ariz, 
221 . 

Ill—People v Hudson, 263 N.E2d 473, 46 III.2d 177. 

88. Ill-People v. Eickert, 260 N.R2d 465, 124 DL 
App 2d 394. 

89. U.S—U.S. v. Ross, CA.Or., 654 F.2d 612, cert, 
den. 102 S.Ct. 654,454 U.S. 1090, 70 LEd.2d 628 
and 102 S.Ct. 1290,455 U.S. 926, 71 L.Ed.2d 470. 

U.S. v Gladding, D C.N.Y., 265 F.Supp. 850. 
Ark—Walker v. State, 556 SW.2d 655, 262 Ark. 331. 
Fla—Durrance v. Rudd, App., 398 So.2d 1012. 

Ill—People v. Nelson, 262 N.R2d 505, 129 Dl.App.2d 
92. 

N.C—State v. Ward, 264 S.E2d 737,46 N.CApp. 200. 
Okl—Pickle v. Bliss, Cr., 418 P 2d 69. 

Wash.—State v. Pomeroy, 573 P.2d 805, 18 Wash-App. 
837. 

Wyo.—Grable v. State, 649 P.2d 663. 

Since the publication of Corpus Juris Secundum, the 
case of Kelly v State ex rel. Morgan. 54 So.2d 431, has 
been overruled, the Supreme Court holding that a mis¬ 
trial does not set the statute running anew. 

Fla.—Ruester v. Turner, 250 Sa2d 264. 

Is California 

(1) Cal —Hankla v. Municipal Court of Central Judi¬ 
cial Dtst., Sonoma County, App., 102 CalRptr. 896,26 
C.A.3d 342. 

On unrelated charge 

Wash—State v. Pomeroy, 573 P.2d 805, 18 WasEApp. 
837. 

90. D.C—Williams v. U.S, App., 421 A.2d 19. 
Neb—State v. Fromkin, 120 N.W.2d 25, 174 Neb. 849. 
Presumption of prejudice 

Mich —People v. Bennett, 269 N.W.2d 618, 84 Mich. 
App. 408. 

Stated days after court order 

Fla.—State v. Jenkins, 389 Sa2d 971. 

Pa—Com. v. Manley, 421 A.2d 636, 491 Pa. 461. 

91. Ill—People v. Bazzell. 369 N.R2d 48, 11 IlLDec. 
594, 68 I11.2d 177. 

Miss.—Carlisle v. Stole, 393 So.2d 1312. 

N.C.— CJS. quoted in State v. George, 156 SE2d 845, 
848, 271 N.C. 438. 

May not extend beyond statutory limit for first 
trial 

Neb.—State v. Fromkin, 120 N.W.2d 25, 174 Neb. 849. 
Time for retrial held reasonable 
Colo—Puielli v. District Court In and For Eighteenth 
Judicial Dist., 595 P.2d 225, 197 Colo. 555. 

Fla—Ruester v. Turner, 250 So.2d 264. 

ID—People v. Tedder, 404 N.E2d 437, 39 IlLDec. 53, 
83 IU.App.3d 874—People v. Dixon, 410 N.E2d 
252, 43 IlLDec. 252, 87 Dl.App.3d 814, 

§ 472(4). -Effect of Setting 

Aside of Conviction 

Library References 
Criminal Law ®»577.10(1). 

92. U.S.—U.S v. MacDonald, N.C, 102 SCt 1497, 
456 U.S. 1, 71 LE2d 696, on remand, C.A., 688 
F,2d 224, cert. den. 103 S.Ct. 726, 459 U.S 1103, 
74 L.Ed.2d 951. 

U.S. v. Robles, C.A.Ariz,, 563 F.2d 1308, cert, 
den. 98 SCt. 1491, 435 U.S 925, 55 LEd.2d 519, 



1472(4) CRIMINAL LAW 


Pag* si 

rrh <i»a so ZZ*' aI * ,'4 ‘a : u;j 

Cto-ftrpte I, Drrm ;* o. R*t» uiJ 

43? *#n 4** A4 SO ; >r 4 i i i: 

l ej : j >•» 

DC —Jrhmcfi * l* S, Apr 4*4 4:*t4:* 

Idaho—Otaen * Stilt, 4*: P2ii ^5 J 
w —*«** * B^khasr, 310 S f :4 ,<51 N J :1 Apr M 

**d -lti» cx rei Bnunfeid ♦ Frrrv Drew tV.wrt, 
420 N £2d 6 *: 

Im-Stai* » Bwf«r Z4> S»;j; t; 

La.—Stile v Amy, .*Q Sc 24 J23, 344 U tif 
MA-T«tofit v State, ?** A 24 ?*’/. 47 M4 Apr 1« 
Mji.-5ntl v Stitt, JJO So 24 «? gtiftt rrrwui 

245 Sc 2d S3) 

Moat -Statu * Cardwrfj. * 2 ! fid 5*3 
NC-CJ44. tM to State * Pan^n, 2 32 SEZd **], 
W5, 200 N C 35 4„ am ten ,44 S O 9^. .Pt l S 
*56. Ji lEdZdrte 

Wok,—City cf Santo * CroUr:? 55; PZd * r 40, r 
With 2 d 252 

•J* US-US. * Grim. CAM*. W? F 24 !Zft9 
Am—State ¥ Wm& *U P24 9H iZtt Aaj 4!J 
Fk— State a JduucA A.jpg, 323 Sc 24 45 ) 

Hx-Sitee v Rjchrad, App, 631 $ WZJ 35! 
Pa-Cow, v CTSba, 35C A 2d **S. 405 H 447 
Wnfc -—City ctf Santo * Crockett. 351 PZd *40, V 
Wah.24 253 

Cil-ltoopto v Martin, 131 CilRpt? i4J, »H‘4M 

Mitt 

Ww IS—U & * Lyon* C A Mu . 311 F 2d JiL c*n 
da, 45 SO, 2005, 441 US 4JO, 40 1 Ed 2d ?SJ 
Fto-ReyaoW* * Sou. App, 224 Sc 2d >9, urt 
dtodarged 221 $q Id 3« 

Geto.—Ftiyactt v People 4r PZd 7*8, ISO 
Coia m, 

m-Ptopk ? Adua, 224 N Eld 252, 36 11124 442 
Ta-fetotau * State. App S3 Dm., 641 SW 2 d J67 
H. Stb—CJS. dtod to Sutr v Frcmha, 220 
N W 2d 25, 30, }*4 N* *49 

§ 473. — Computation of the 
Term 

Library Reference* 

Criminal Law **$77.8, 577.9. 

•Mi. Ate.—Hamm v State O., 24* Sc 2d 325,41 
AkAm 52*. «rt da 2*5 Sc 2d 32f, 2*4 Ate 
744 

Fix—Moore w Edom, App., 241 Sold 7JA-G* «, 
Stote. Am* 357 S»2d 135 

Wk-W» « Stoto, 110 SaZd 44*, 254 Ma 9* 
PA—Cam a at Aiaefc v, Cmfl, 75 York 43. 
aD-ttote v. Wiimm, III N W2d 51S M SD 
415. 

W.V*—Stoa » ASaaahr, 24S U2d W3, 2*1 fVi 
75* 


Aon > h^rvr, 42fr P2d 48, Kan 5P, rth. 
ten 4 r V 2J S». H5 Kan 16—Stale \ Wilson, 
4I« P 2J 2dl i43 Kan ?32 
VF»: -SMC 444 SW 2d 42U 

S M -$>a?« v Itertftold. App, 545 P 2d 406, 52 N.M. 
>4 

NY-Pecpto. Gaia, 416 NYS2J »7C, 70 A.D2d 

Vo-HtTYa * Ortss. I 1 * 7 SEZd 644, 211 Va. 407. 
W Ya -Siatr n nd Erlewwt s Thcrrpsoa, 207 SE2d 
7W. !5ft W Va 714 
Oerioai error 
f2t Other .fwtaace 

W Vi —State « rtl Far!e> * Kramer, 164 SE2d 106, 
153 W Va 154, art den 90 S,Ct 4*2, 396 US 
9*6 24 L El 2d 451 

Froa time of IQtoe of soaked charge 

ltd —State * MjCany, 1*5 N E2d 732, 243 led. 361. 

Statitt comcrotd 

Cte-lettedder * State, 199 SE,2d 270, 129 GaApp. 
m cm dw 94 SD *77, 414 US. 1134, 38 
LEd2d 759 

W V j —State v Fender, 268 SE2d 120, 165 W.Va. 

440 

Ii coated? of toteptod exdM 

S C —Stott V Bm**, 29* $E2d *39, 59 NCApp, 
411 r cert, dts 311 SEZd 294, 310 N.C. 155. 

ptfe 13 

•6.60, Ark-Wir^ami v, Sute, 609 s.W Zd 37, 271 
At* 435 

Fte—Morrero v Turner, Z46 So 2d 769—Bata v Ami- 
d*», 249 So 2d 1 

bd-B—ka s Stetr, 402 NE.Zd 1213, 273 Ind 99 
Mr-Sutev La 626 SW‘2d 252, 

•?, Gt -Demi v Gruna 118 S E.2d 923, 216 Gt. 
6?i 

Elorm v, Suit. 24* S EZd 192, 113 Ga.Apo 
433, 

0*1.—Ccma V Shumate, Cr., 401 P.2d 995, 

Harge v Turner. App, 404 P.Zd 6*3 
S,C —Ea parte Atterdc, 249 &E2d 771, 272 SC, 1. 
W Va—State ex rd Ferity % Kramer, 169 SE2d 106, 
153 W Va 139, eert dn 90 S.Ct 4*2, 3% U.S 
9*6,24 L.EdZd 452, 

99. Mo -State v. Merton, 444 S W,2d 420. 

W Va—S tate ex rd. Farlej v. Kramer, 169 SE2d 106, 
253 W Va 159, eert. den 90 SD. 4*2, 396 U S 
9*6, 24 LEd2d 451 

99. Mo -State v. Poweit, App., 612 S W.2d S 

1. Com Mt ttortog tent 

Ark—Cash ». Suae, 631 SW2d 510, 271 Ark. 881. 

Z, W Va —Slate ex ntL FarYry v. Kramer, 169 SEZd 
106, 153 W.Va 159. cert. den. 90 SD. 482, 396 
U.S 986, 24 LEd 2d 451. 

5. Ark.—Gardner v State. 4*1 SW.2d 342, 252 Ark. 
*28. 

FIa— State ex nL Johnson v. Edwards, App., 219 So.2d 
4», op, quashed 233 So.2d 393 
lod -Marta v State, 194 N’.E2d 721, 245 lad. 224. 


EL-Popfe v. Hodges, MO NEZd 329, 13 UlApp 3d 

Ml 

W.Va— tom % Hadote 206 l£2d 415, 157 W Va 
939, 

“Ttemt tom RMt" ■atvltM 

W.Va—S tete «, Pmdrr, M SEZd 12ft 165 W.Va 

m 

HM. Arte—Stele » l— 596 SWZd 697, 261 
Attem 

* People, 417 P 2d 761, 160 Cote 

PI*—ttoto — ni Kadha » Tamer, App, 243 Sou2d 
Hi 

C U . m t r.SMbSO S.EU 517, MT CMApp. 7*7. 

" <* W *“ »■ *»«* JS5 KE2d 223. 
•51 hi 415, 


me 64 

1 Alaska—Ahasaogak v. Stale, 595 P.2d 985. 

Colo.—Jordan v. People, 393 P.2d 745, 155 Cokx 224— 
Fffgoaa v. People, 417 P.2d 768, 160 Cote 389. 
Fla.— Snow v. State, App, 399 So,2d 466. 
kteho—Suie v. Hoftsteader, 629 P.Zd 702, 102 Idaho 
306. 

Ma-State v. Caffey, 43* SWId 167, eert. da 90 
SD. 11A 396 U-S 833, 24 LEdld 102-Sute v. 
Strtmi. 4*4 SW.2d 6S7. 

N M —State ex rel Delgado v. Staaky, 495 P.2d 1073, 
13 N At 626. 


N.Y,-People v. Morris, 439 N.YA2d 1013, 109 
MkcJd 475, nog. gr. sad mod. oa otte ante, 441 
N.YA2d 616,109 MwOd 475. 


Stx ateodu 


tod-Stouma v. State, 324 N.E2d 513, 163 IndApp. 


22A CJS 44 

N.Y.—People v. Tolkow, 364 N.Y.S.2d 756, 80 Misc 2d 
1051. 

Date when found competent 

U.S— Rwon v. Garrison, C.A.N.C, 517 F.2d 628, cert 
den. 96 S.D. 195, 423 U.S. 895, 46 L.Ed.2d 127. 

9. Ark.-Cash v. State, 611 S.W.2d 510, 271 Ark. 881. 
Fla,—State ex rel. Hanks v. Goodman, 253 So.2d 129. 
Ill-People v. Campbell, 200 N.E2d 72, 49 IlLApp.2d 

269. 

Amendment of information does not start period 
anew 

CaL—Huerta v. Superior Court for Los Angeles Coun¬ 
ty, 95 Cal.Rptr. 748, 18 C.A.3d 481 

10. Cal.—People v, Lawson, 156 Cal.Rptr. 226, 94 
C.A.3d 194. 

Ill.—People v. Mikrut, 253 N E2d 556, 117 IILApp.2d 
444. 

Ind—State ex rel Back v. Starke Circuit Court, 390 
N.E2d 643, 271 Ind 81 

Date of fOiig of remittitur by Supreme Court 
Cal,—People v. Powell, 115 CaLRptr. 109, 40 C.A.3d 
107, cert da. 95 SD, 1435, 420 US. 994, 43 
LEd2d 677. 

Time of arrest 

Ark.—State v. Washington, 617 S.W.2d 3, 273 Ark. 81 

11. U.S—Baker v. McCoIlan, Tex., 99 S.D. 2689,443 
U,S. 137, 61 L.Ed2d 433, on remand C.A., 601 
F 2d 903. 

13. U.S-Rilagb v. Coiner. D.C.W.Va, 302 F.Supp. 
1151. 

Ark.—Randle v. Stale. 516 S.W.2d 6, 257 Ark. 232. 
Ga—S immons v. State, 256 SE2d 79, 149 GAApp. 
830. 

Idaho—Jacobson v. Winter, 415 P.2d 297, 91 Idaho 11. 
Ma-State v. Strong, 484 S.W.2d 657. 

Neb.—State v. Fromkin, 120 N.W.2d 25, 174 Neb. 849. 
Okl—Coggms v. Shumate, Ct., 401 P.2d 995. 
VA-Brooks v. Peyton, 171 S.E2d 243, 210 Va 318. 
W.Va— State ex rel. Spadafore v. Fox, 186 SE2d 833, 
155 W.Va 674. 

Defendant already committed 

Ark.—Wngbt v. State, 603 SW.2d 408, 270 Ark. 78. 

14. F1a—B ates v. Amidon, 249 So.2d 1. 

§ 474. — Delay in Commencing 
Prosecution and Securing 
Indictment 

Library References 
Criminal Law <8=577.10(4, 5), 
577.12(1, 2), 577.15(2-4). 

Conn.— CJS. blade letter summary quoted to State v. 
Duffy, 190 A.2d 243, 245, 24 Conn.Sup. 308. 

1P&6S 

15,50. U.S—U.S. v. Smith, CA.F1 a, 487 F.2d 175, 
cert. den. 95 SCt. 82, 419 U.S. 846, 42 LEdJd 
75—U.S v. Atkins, C.AJrfo., 487 F.2d 257—U.S. 
v. Musi, C.A.Mass., 515 F.2d 575—U.S v. Ha- 
dricks, CA,Tex., 661 F.2d 38—Webb v. Hutto, 
CA.Va, 720 F.2d 375, cert den. 104 S.D. 1444, 
465 U.S 10*0, 79 LEd2d 764. 

Alaska—Tarnef v. State, 512 P^d 923. 

Ariz.—State v. Jackson, 499 P.2d 111, 17 AritApp. 

533, review den. 511 P.2d 168, 109 Arix. 433. 
Conn.—State v. Duffy, 190 A.2d 243, 24 CoomSup. 

D.C—U.S v. Mackey, D.G, 239 F.Supp. 733, affd„ 
CA, 351 FZd 794, 122 U.SAppJ).G 97-U.S v. 
Reed, D.C., 285 F.Supp. 738. 

Hawaii—State v. Provard, 631 P.2d 181, 63 Haw. 536. 
Idaho—State v. Powers, 603 P.2d 569, 100 Idaho 614. 
Kan.—State v. Royal, 535 P.2d 413, 217 Kan. 197, 
Md.—Price v. State, 201 A.2d 505, 235 Md. 295— 
Keyes v. State, 202 A.2d 582, 236 Md. 74. 

Mo,—State v. Keeny, 431 SW.2d 95. 

Nev.—Adams v. State, 441 P.2d 697, 84 Nev. 401. 



22A CJS 45 


Okl—Miller v. State, Cr„ 522 P 2d 642—Hart v. State, 
Cr. 535 P2d 302. 

Tenn—State ex rel. Lewis v. State, 447 $.W.2d 42, 1 
Tenn.Cr.App. 535. 

W.Va.—State ex rel. Farley v. Kramer, 169 S.E,2d 106, 
153 W.Va. 159, cert. den. 90 S.Ct. 482, 396 U.S. 
986, 24 L.Ed.2d 451. 

Wis—Williams v. State, 161 N.W.2d 218, 40 Wis.2d 
154. 

15.55. U.S.—U.S. v. Snyder, GA.Nev., 429 F.2d 1242 
—U.S. v. Davis, C.A.Tex, 487 F.2d 112, reh. den. 
486 F.2d 1403, cert. den. 94 S.Ct. 1573, two cases 
415 U.S. 981, 39 LEd.2d 878, reh. den. 94 S.Ct. 
2005, 416 U.S. 975, 40 L.Ed.2d 565. 

Aril.—State v. Pruett, 415 P.2d 888, 101 Ariz 65- 
State v. Tuggle, 418 P.2d 372, 101 Aril. 216. 

Cal.—People v. Douglas, 54 Cal Rptr. 777, 246 C.A.2d 
594—People v. Dontanville, 89 Cal.Rptr. 172, 10 
C.A.3d 783. 

Conn.—State v. Dufiy, 190 A.2d 243, 24 Conn.Sup. 
308, 

D.C.—Williams v. U.S., App., 421 A.2d 19 

Idaho—Olson v. State, 452 P.2d 764, 92 Idaho 873 

Md—Miller v. State, 210 A,2d 394, 239 Md. 136. 

Lawless v. State, 241 A.2d 155, 3 Md.App. 
652—Stevenson v. State, 241 A.2d 174,4 Md App, 
1 . 

Mo.—CJJS. cited In State v. Caffey, 438 S.W,2d 167, 
171. 

NJ.—State v. LeVien, 209 A.2d 97, 44 N.J. 323. 

Or.—State v. Rowley, 485 P.2d 1120, 6 Or.App. 13. 

Pa.—Fisher v. Com., 414 A.2d 743, 51 PaGinwlth. 404. 

Tenn.—State v. Northcutt, Cr.App., 568 S.W.2d 636. 

W.Va.—State ex rel. Farley v. Kramer, 169 S.E.2d 106, 
153 W.Va. 159, cert. den. 90 S.Ct. 482, 396 U S 
986, 24 L.Ed.2d 451. 

Wis.—State ex rel. Fredenberg v. Byrne, 123 N.W.2d 
305, 20 Wis. 2d 504. 

Status as "accused** 

(2) Other statements. 

Idaho—Jacobson v. Winter, 415 P.2d 297, 91 Idaho 11. 

Period between arrest and indictment con¬ 
sidered 

N.M.—Kilpatrick v. State, 702 P.2d 997, 103 N.M. 52. 

Exception under special circumstances 

U.S.—Lucas v. U.S., C.A.Cal., 363 F.2d 500. 

Necessity of pending prosecution 

NJ.—People v. Ciavarrila, 255 N.Y.S.2d 108, 44 
Misc.2d 792. 

N.Y.—People v. Wilson, 200 N.Y.$.2d 792, 10 A.D.2d 
297, revd. on oth. gids. 171 N.E2d 310, 8 N.Y.2d 
391, 208 N.Y.S.2d 963. 

Speedy institution guaranteed only by statutory 
limitation period 

N.Y.—People v. Ciavarella, 255 N.Y.S.2d 108, 44 
Misc.2d 792. 

Period prior to filing indictment not considered 

N.M.—State v. Grump, 484 P.2d 329, 82 N.M. 487. 

“Arrest*’ refers to point where defendant 
charged 

U.S.-U.S. v. Sayers, GA.Fla, 69$ F.2d 1128. 

15.60. U.S.—U.S, v. day, GA.I1L, 481 F.2d 133, 
cert. den. 94 S.Ct. 371, 414 U.S. 1009, 38 LEd.2d 
247, 

U.S. v. MiDer, D.C.Pa, 259 F.Supp. 294-U.S. 
v. De Sapio, D.GN.Y., 299 FSupp. 436. 

D.C.-U A v. Kramer, App., 286 A.2d 856. 

N.G—GJ.S. died la State v. Johnson, 167 S.E2d 274, 
278, 275 N.C. 264. 

QrcuKtauces determine applicability of Rule 

U.S.—U.S. V. Lawson, D.GMinn., 255 F.Supp. 261. 

Prejudice not presumed 

VS.— US. v. Fewberg, GA.N.Y., 383 F.2d 60, cert, 
den. 88 SG. 788, 389 U.S. 1044, 19 L.E& 836. 

U.S. v. Coppola, D.GConn., 296 F,Supp. 903— 
U.S. v. Blanden, D.C.Pa., 334 F.Supp. 1179. 

Burden to show prejudice on defendant 

U.S.—U.S. V. Coppola, D.GCoim., 296 F.Supp. 903. 


Delay held not unreasonable 

U S — U S v. Strauss, C A.Ill, 452 F 2d 375, cert den 
92 SCt. 1252, 405 US, 959, 31 LEd2d 455 

U.S. v. Dallogo, DCNY, 311 F.Supp 22’ 

Dismissal of valid indictments under statute of 
limitations permissible 

U.S.-US. v. Jasper, D.C Pa., 331 F.Supp. 814, CA, 
affd. 460 F.2d 1224. 

Where accused is indicted on state 
charges different from a subsequent 
federal charge his Sixth Amendment 
speedy trial right to the federal charge 
is not triggered by the state indict¬ 
ment 1561 

15.61 U.S-U.S. v. Marler, CA.I (Mass), 756 F.2d 
206 

15.65. US—Delphv Slayton, DC,Va„ 343 F.Supp. 
449, afld., CA, 471 F.2d 648, on remand 355 
FSupp 888. 

Conn.-CXS. died in State v. Duffy, 190 A 2d 243, 
245, 24 Conn.Sup. 308. 

State v Kelley, 203 A.2d 613, 2 Conn.Cir. 613. 
Fla.—Sumbry v. State, App, 310 So.2d 445. 

Ga—Blackwell v. State, 228 S.E.2d 612, 139 Ga.App. 
477. 

Iowa—State v. Hines. 225 N.W.2d 156. 

McL-Osbome v. State. 238 A.2U 145, 3 Mid.App. 

161—King v. State, 249 A.2d 468, 5 Md.App. 652. 
Mass—Com. v. Conant. 423 N.E.2d 1035, 12 Mass. 
App. 287. 

N.M-State v. Tafoya, App,. 570 P,2d 1148, 91 N.M. 
121 

N.Y —People ex rel. Robinson v. Denno, 227 N.Y.S.2d 
276. 

CM—Cox v. State, Cr., 551 P 2d 1125—State v. Edens. 
Cr., 565 P 2d 51, Grace v Harris, 485 P.2d 805, 
overruled insofar as it is inconsistent 
S D.-State v. Robideau, 262 N.W.2d 52. 

Filing of information 

La.—State v. White. 169 So.2d 894, 247 La. 19. 

Mo—State v Strong, 484 S.W.2d 657 

A preindictment delay may result in 
substantial prejudice to a fair trial . 1570 

15.70. U.S—United States v. Marion, 92 SG. 455, 
404 U.S. 307, 30 L.Ed.2d 468. 

U.S. \. Judice, GA.Mtss, 457 F.2d 414, cert, 
den. 93 S.Ct. 104, 409 U.S. 886, 34 L.Ed.2d 142. 
Iowa—State v. Burrell, 255 N.W.2d 119. 

“Actual prejudice” 

U.S.—U.S. V. Smith, C.A.Fla., 487 F,2d 175, cert. den. 

95 S.G 82, 419 U.S. 846, 42 L.Ed.2d 75. 

Ill.—People v Dunn. 365 N.E2d 164, 7 Ill.Dec. 879, 49 
IIl.App.3d 1002. 

Delay as raising claim under due process clause 

U.S.-U.S. v. Washington, GA.Mo, 504 F.2d 346. 

A dismissal based on preaccusation 
or prearrest delay is warranted only if 
it is purposely devised and is likely to 
prejudice the right to a fair trial . 1571 

15.71, Colo.—People v. Duran, 535 P.2d 505, 188 
Cola 420. 

D.C.—Bridgeford v U.S, App., 411 A.2d 633. 

Fla.—State v. Register, App., 380 Sa2d 543. 

Kan.—State v. Royal, 535 P.2d 413, 217 Kan. 197. 
Circumstances short of purposeful delay if actu¬ 
ally prejudicial requires dismissal 
Wash.—State v. Haga, 507 P.2d 159, 8 Wash.App. 481, 
app. after remand 536 P.2d 648,13 Wash.App. 630, 
cert. den. 96 S.Ct. 1740, 425 U.S. 959, 48 L.Ed.2d 
204. 

Delay to gain tactical advantage over accused 
impermissible 

D.C.—U.S. v. Williams, D.C., 352 F.Supp. 1387. 
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Due process analysis of delay requires balandag 
prejudice against justification 
11 I Obscenity trial as particularly urgent in mam 
seizure instances. 

Cal—People v. Superior Court, Orange County, 104 
Cal.Rptr. 376, 28 C.A.3d 600. 

(2 j Determination on case by case necessitated. 
Cal.—Penney v. Superior Court of Tulare County, 105 
Cal.Rptr. 162, 28 C.A 3d 941. 

(3) Narcotic-delay cases. 

D.C.-U.S. v. Williams, D.C, 352 F^upp. 1387. 

(4) Where delay m indicting defendant was due to 
Government’s desire to protect name of informer, prern- 
cfcctment delay, even if prejudicial, did not involve deni¬ 
al of due process so as to require dismissal. 

U.S—U.S v Partyka, CAMm, 561 F.2d 118, cert. 

den. 98 S.Ct. 773, 434 U.S. 1037, 54 L.Ed.2d 785. 
Delay did not deny speedy trial 
U.S—U.S. V. Smith, GA.Fla, 487 F.2d 175, cert den. 
95 S.Ct. 82, 419 VS . 846, 42 LEd.2d 75—U.S. v. 
Jenkins, C.A.N.M., 701 F.2d 850. 

Diminished recollection will not bar prosecution 

U.S.—U.S. V. Villa, D.C.N.Y., 470 FSupp. 315. 

15. U.S.-U.S. v. Halley, C.A.CaL, 431 F.2d 118a 
cert. den. 91 SG. 896, 401 U.S. 916, 27 LE*L2d 
816, reh. den. 91 S.Q. 1239, 401 U.S. 1004, 28 
L.Ed.2d 540. 

U.S. v. Wahrer, D.CAIaska, 319 F.Supp. 585. 
Cal —Scherling v, Superior Court of Santa Clara Coun¬ 
ty, 149 Cal.Rptr. 597, 585 P.2d 219, 22 C3d 493. 
D.C.—Robinson v. U.S., C.A., 459 F.2d 847, 148 U.S 
App.D.G 58. 

Kan —State v. Ransom, 661 P.2d 392,233 Kan. 185, on 
reh. 673 P.2d 1101, 234 Kan. 322, cert den. 105 
SG. 88, 83 L.Ed.2d 34. 

Mass.-Com. v Bailiro, 433 N.E2d 434, 385 Mass. 618. 
Miss—Jones v. Sure. 164 So.2d 799, 250 Miss. 186. 
N.M.—State v. Tafoya, App., 570 P.2d 1148, 91 N.M. 
121 . 

N.Y.—People v. Kenyon, 242 N.Y.S.2d 156, 39 Misc.2d 
876. 

Special circumstances 

U.S.-U.S. V. Bailhe, D.CHawail, 316 F.Supp. 892. 
NJ.—Stare v. LeVien, 209 A.2d 97, 44 NJ. 323. 
Delay held not unreasonable 
U.S.—Terlikowski v. U.S., GA.Minn., 379 F.2d 501, 
cert. den. 88 S.Ct. 569, 575, 389 U.S. 1008, 19 
L.Ed.2d 604. 

D.C—Roy v. U.S., C.A., 356 F.2d 785, 123 U.S.App. 
D.C. 32. 

Statute of limitations held not controlling 

NJ.—State v. Rountree, 254 A.2d 337, 106 NJ.Super. 

135, affd. 285 A.2d 564, 118 NJ.S.uper. 22. 

17, U.S.— VS. v. Coiitto, GA.N.Y, 319 FSupp. 1077 
—U.S. v. Jasper, D.GFa, 331 F^upp. 814, CA, 
affd, 460 F,2d 1224—U.SL v. Hannon, D.C.NJ, 
379 FSupp. 1349. 

Ariz.—Boccelli v. State, 508 P.2d 1149, 109 Ariz. 287. 
Ill.—People v. Fosdick, 224 RE 2d 242, 36 IlL2d 524. 
People v. Hatchett, 226 N.E2d 97, 82 IHApp.2d 
40-People v. King, 288 N.E2d 672, 8 IU.App.3d 
2 . 

N.G—State v. Davis, 235 S.E2d 416, 33 N.GApp. 487. 

Matters considered 

Cal—People v. Anted, 91 Cal.Rptr. 397, 477 P.2d 
421, 3 C.3d 615. 

Mo,—State v. Black, App, 587 S.W.2d 865. 
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17J5. U.S,—US. V. Baum, C.A.I11, 435 F,2d 1197, 
cert, den 91 S.Q. 1373, 402 U.S, 907, 28 L.EcL2d 
647—U.S. v. Gibson, GA.Mieh., 513 FJd 978. 
Douglas v. U.S, D.GN.Y, 240 FSupp. 381— 
U.S. v. Lawson, D.GMinn, 255 FSupp. 261. 
Cal—People v. Conrad. App., 107 CalRptr. 421, 31 

C. A.3d 308. 

D.C—Hood v. U.S, CA., 365 F.2d 949, 125 U.S.App. 

D. C. 16. 

Iowa—State v. Boyd, 224 N.W.2d 609. 
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Ark. 426. 

Cal—Tallis v. Superior Ct for County of Los Angeles, 
115 Cal.Rptr. 177, 41 CA.3d 387. 

Colo.—Ranee v. County Court In and For County of 
Jefferson, 564 P 2d 422, 193 Cob. 220. 

Fla.—State ez rel Johnson v. Edwards, 233 So2d 393— 
State ex reL McCrumnon v. Lester, 354 So.2d 381, 
cert den. 99 S.a 215, 439 U.S. 877, 58 L.Ed2d 
191, 

Ga—State v. Smith, 274 S.R2d 13a 156 GxApp. 133. 
Ill—People v. Nelson, 182 N.E2d 704, 25 IlL2d 38. 
Ind—Pillars v. State, 390 N.E2d 679, 180 IndApp 
679. 

Iowa-State v. Bowers, 162 N.W.2d 484. 

Kan.—Piexsoo v. State, 502 P.2d 721, 210 Kan. 367. 
Md—Hewitt v. Maryland State Bd of Censors, 258 
A2d 217, 255 Md 528. 

Mich.—People v. Asher, 175 N.W.2d 538, 21 Mich. 
App. 224> app. after remand 189 NW2d 148, 32 
MkhApp. 380. 

Neb.—State v. Kinstler, 299 N.W.2d 182,207 Neb. 386. 
Nev.—Broadbead v. Sheriff, Clark County, 484 P.2d 
1092, 87 Nev. 219. 

N.Y.—People v. Bhkley, 313 N.E2d 763, 34 N.Y.2d 
311, 357 N.YSJd 459. 

N.G—State v. Branch, 254 S.E2d 255,41 N.GApp, 8a 
app. dbm. 257 S.E2d 22a 297 N.C 612. 
Ohio-State v. Meeker, 268 N.E2d 589, 26 Ohio St2d 
9, 

OkL—Thompson v. State, Cr„ 482 P.2d 627. 

Or.—State v. Jenkins, App., 565 P.2d 758, 29 Or App. 
751. 

Pa.—Com. v. dark, 279 A2d 41, 443 Pa. 318. 
Tens.—Wright v. State, 405 EW2d 177,218 Tern. 610 
Wash.—State v. Williams, 545 F.2d 572,14 WashApp. 

803, affd 557 PJd 1311, 87 Washed 916. 
W.Va—State ex rel Holstein v. Casey, 265 S.E2d 530, 
164 W.Va. 460 

Wis.—State ex rel Fredenberg v. Byrne, 123 N.W2d 
305, 20 Wis^d 504. 

(2) By defendant's motion for mistrial. 

Ga.—State v. Allen, 299 S.E2d 158, 165 GaApp, 86. 
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Right held waived 

U.S.—U.S. v. Fernandez, C.A.N.Y., 480 FJd 726. 

Raleigh v. Coiner. D.GW.Va., 302 F.Supp. 1151. 

Cal.—People v. Carcia, 35 Cal.Rptr. 443, 222 CA2d 
755. 

Colo—Padilla v. People, 470 P.2d 846, 17! Cola 521. 

People v. Vaughn, App., 532 P.2d 782. 

Fla.—ButtJer v, State, App., 238 So.2d 313—Chester v. 
State, App.. 298 So.2d 529. 

Ill.—People v. Pearson, 430 N.E2d 990, 58 IlLDec. 739, 
88 UL2d 210 

Ind.—Martin v. State, 2% N.E2d 793, 260 Ind 490. 

low if—State v. Lylea, 225 N.W.2d 124. 

Kan.—State v. Topbam, 642 P.2d 986, 231 Kan. 167. 

Md.—Bowie v. State, 287 A.2d 782, 14 MdApp. 567- 
Fowler v. State, 305 A,2d 200. 18 MdApp. 37. 

Mass.—Com. v. Langton, 389 N\E2d 795, 7 MassApp. 
692. 

N.Y.—People v. Costanza, 323 NY.S.2d 925, 37 
A.D.2d 729. 

Ohio-City of Westlake v. Cougill 383 N.E2d 599, 56 
Ohio St.2d 23a 10 0.0.3d 382. 

Pi.—Com v. Lee, 333 A.2d 773, 460 Pa. 374. 

S.G—State v. Sellers, 183 S.R2d 889, 257 S.C. 35, cert 
den. 93 SO. 967, 410 U.S. 908, 35 LEd.2d 269. 

Tenn.—State ex rel Lewis v. State. 447 S.W.2d 42, 1 
Tenn.Cr.App. 535. 

Tex.—Stewart v. State, Cr., 473 S.W.2d 495. 

Va.—Brooks v. Peyton, 171 S.R2d 243, 210 Va. 318. 

Wash.—State v. Gibson, 449 P.2d 692,75 Wash.2d 174, 
cert. den. 90 S.Q. 587, 396 US. 1019, 24 L.Ed2d 
511. 

Accused not represented by counsel when con¬ 
senting to date for trial 

Cal—In re Smiley, 58 CalRptr. 579, 427 P.2d 179, 66 
G2d 606. 

Fundamental frirneas as requiring relaxation of 
waiver rale 

m.— People V. Arraes, 227 N.R2d 745, 37 IE2d 457. 

Presumption against waiver 

U.S.—Barker v. Wingo, Ky„ 92 S.Ct. 2182, 407 U.S. 
514, 32 L.Ed2d 101. 

U.S. v. Blauner, D.C.N.Y., 337 F.Supp. 1383- 
U.S. v. Hanna, D.C.Del, 347 FSupp. 1010. 

Cal.—Matthews v. Superior Court In and For Alameda 
County, 110 CalRptr. 843, 35 C.A.3d 589. 

Wash-State v. Wiffiams, 557 P2d 1311, 87 Wash.2d 
916. 

Plea bargain not waiver 

U.S.—US V. Roberts, GA.N.Y., 515 F.2d 642. 

Fla.—Ballard v. Kaney, App., 397 So.2d 1041 

Stipulation 

Fla.—Eastwood v. HalL App., 258 Sold 269—White- 
bead v. State, App., 309 Sa2d 584. 

43.15. US—US. v. Churchill GA.Miss., 483 F.2d 
268—U.S. v. Latimer, CA.Utah, 511 Fid 498, 
app. after remand 548 F.2d 311. 

Md—Barnett v. State, 257 A2d 466, 8 MdApp. 35. 

N.Y—CAR quoted in State ex rd. Shakur v. 
McGrath, 309 N.Y.S.2d 483, 497, 62 Mbc.2d 484. 

Wash.—State v. Sample, 534 Fid ^5. 13 WashApp. 
123. 

Waiver by failnre to o^ect 

Ind—Netties v. State, 327 N.Eld 625, 164 IndApp. 
205, 

Neb.—State v. Johnson, 268 N.W.2d 85, 201 Neb. 322. 

T apHoH co mn t 

Mass.—Com. v. Davis, 326 N.E2d 17, 367 Mass. 421 

Stipulation 

Fla,—Codie v. State. 313 So^d 754. 

43*20. U.S.—Hodges v. U.S, CAMa, 408 FJd 543, 

U.S. v. Coffitto, D.C.N.Y., 316 F5upp. 1077. 

Mont.—GJJS, qaatad la State v. Steward. 543 F2d 178, 
182, 168 Mont. 385. 

Wash,—State v. White, 597 P.2d 420, 23 WashApp. 
438, affo. 617 P2d 998, 94 Wash.2d 498. 
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l S—Becker v State of Neb, C. A Neb, 435 F.2d 157. 
cert, den 91 SCt !6I4, 4C2 VS. 9SI, 29 LEA 2d 
145 

Rights oot km 

Tex-Mares v SO». CrApp.. «2 S.WJd 777- 
Fm % State, 606 SW2d 159 (overrcUm R* 
mum * State, 590 S W 2d 309—Luna v State, 602 
S W 2d 26", and all other deesnom to the con¬ 
trary » 

43,35. IB -Peepke % Raakmt, 163 N E2d *14, 18 
Li 2d 260, cert. den. 80 SCt 1265, 3*3 U S. *22.4 
LEA 2d 1520 

43^0, N Y -People x Sylveuer, 290 N Y,52d 22ft 
29 ADM 9*5 

Peepk > Syhealer, 271 N.Y^.2d UA 50 
MacM *77 

Pkt to lemer crime 

(2} Other rotten. 

NY-People v Blakley, 313 NE2d 763. 34 N.Y^d 
331, 357 N.Y S.2d 459 

4X45. US—US v. Cabral, CA.Me., 475 F.2d 715. 

US. v. Sherwood, D.CConn., 3* F.R.D. 14. 
Ak—Mayberry v. State. Cr.. 264 So.2d 198, 48 Ak. 
Are 276, cert den. 264 Sa2d 207, 20 Ak. 746. 
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44. US.—US v. LaTcaader, D.CWk, 464 RSupp. 
607, 

45. U.&—Towtttad v Boror, CA.Tena., 3S1 F2d 
499— Kinney v, Leaon, CAOr, 425 FJd 209. 

Cal—Feopie a, Murphy. 31 CilRptr 306. 382 P.2d 
346, 59 C2d 818—People v Madden, 63 Cal.Rptr. 
371, 433 ? 2d 163, *7 C.2d 647, 

DC—Brown %, Datnct of Columbu, App., 252 A.2d 
513 


Oa—Manor v. State, 148 S.E2d 305. 221 Ga. 866, app. 
after remand 157 S.E2d 431, 223 Ga. 594, app. 
after remand 170 S.E24 290, 225 Ga. 538, vac, in 
part on och. grds. 92 S.O. 2856, 408 U,S. 935, 33 
LEd.2d 750, reh. den. 93 S.Ct. 89,409 U.S. 897,34 
LEd.2d 163, on remand 194 S.E2d 4ia 229 Ga. 
731 

Idaho-State v. Cook, 571 P.2d 332, 98 Idaho 686. 
HI— People v. Bam, 280 N.E2d 776, 4 m.App.3d 44L 
Ind—Calvert v. State, 239 REM 697, 251 Ind. 119. 
N Y.—People v Jett. 239 N.E2d 645, 22 RY.2d 80a 
292 RY.S.2d 901. 

People v. Bostic, 308 N.Y.S.2d 12a 34 A.D.2d 
597, 

RC-State v. Fhilbp, 134 S,E2d 386, 261 N.C 263, 
cert den. 84 S.Ct. 1939, 377 VS 1003, 12 LEA2d 
1052, ith. den. 85 S,Ct. 28, 379 U.S. 874. 13 
LEA2d 83—State v. Spender, 173 $.E2d 76S. 276 
N.C 535. 

Okt—RidtBe v. Slate, Cr., 374 P.2d 634—Mitchell v. 

State, Cr., 395 P.2d 814, 

Pa.—Com v. Cooley, 398 A.2d 637, 484 Pa. 14. 
Term—State ex reL Leighton v. Henderson, 448 SW.2d 
12, 1 TenB.Cr.App. 598. 

Tex.—Johnson v. State, Cr., 567 S.W.2d 214. 

Renaow tor, origin, and basis of rale 

(6) Other statanenta. 

IB.—People v. Johnson, 257 N.E2d X 45 &2d 38. 

RensoonMe ttee to prepare indndes 

(2) Del—Memtt v. State, 219 A.2d 258, 9 Storey 
29* 

Statntnry reqniranent is mandatory 
Ohm—State v. Willis, App., 200 N.E2d 790. 

Right extends to state misdemeanor prosecu¬ 
tions 

Ga.—Taylor v. City of Griffin, 149 S.E2d 177, 113 
Ga.App. 589, cert. den. 87 S-Ct- 733, 385 U.S. 
1016, 17 LEd.2d 552 

Opportaalty not aalintited 
Neb.-State v. Peterson, 164 N.W.2d 649, 183 Neb. 
826. 

No coastitatioBal right to delay trial at will 
U.S.—STANLEY V. PITCHESS, C.A.C 1 L, 425 F.2d 
192 

No right to defer trial indefinitely 
Coen.—State v. McCkm, Cir.A.D., 264 A.2d 581, 6 
Coan.Qr. 58. 

In reUctelc 

W.Va.—Wilhelm v. Whyte, 239 S.E2d.735, 161 W.Ya. 
67. 
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46, US.—Sykes v. Com of Va. ex rd. Peyton, CA. 
Va., 364 F.2d 314. 

Alaska—McKinney v. State, 566 P2d 633, reh. gr. 570 
P.2d 733. 

Cal—Jennings v. Superior Court of Contra Coma Comi¬ 
ty, 59 CaLRptr. 44a 428 P M 304, 66 C2d 867. 
Fk.—Brooks v. State, App.. 176 Sc,2d 116—McCray v. 
State, App., 181 Sa2d 729. 

Ga.—Duke v. State, 122 S.EJd 127, 104 GaJtre 494. 
Hawaii—State v. Soto, 591 P.2d 119, 60 Haw. 493. 
Ky.-Gteoa v. Cool, 417 S.W.24 237. 

Mam—Com v. Brant, 190 RE2d 900, 346 Mass. 202 
Mias.—Cochran v. State, 244 So.2d 22, app. after re¬ 
mand 278 So. 2d 451. 

RY.—People v. Mooney, 238 N.Y.S2d 1013, 18 
A.D.2d 1112 cert. den. 84 &Ct. 163, 375 U.S. 887, 
11 LEA2d 117. 

N.C—State v. McFadden, 234 S.E2d 742 292 N.C. 
609. 

Right iadndes 

(I) U.S.—U.S. V. Golub, GA.Coio., 638 F.2d 185, 
app. after remand 694 F.2d 207. 

(3) N.C—State v. Whisnant, 157 S.E2d 545, 271 
N.C 736. 
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46JS. Colo.—Lorenz v. People, 412 P.2d 895, 159 
Colo. 494. 

Fla.—McCray v. State, App., 181 $o.2d 729. 

I1L—People v. Jefferson, 342 N.E2d 185, 35 IlLApp.3d 
424-People v. Millan, 361 N.E2d 823, 5 Ill.Dec. 
500,47 IH.App.3d 296. 

Ohio—State v. Goins, 353 N.E2d 909, 47 Ohio App.2d 
283,1 0.0.3d 35a 

Tenn.—Johnson v. State, 372 S W.2d 192, 213 Tenn. 55. 
Tea.—Hamel v. State, Cr.App., 582 $.W,2d 424. 
IaapplkaUe to retained attorney 
Tea.—Harville v. State, Cr.App., 591 S.W.2d 864. 

47. Ky.—Coffins v. Com., 392 S.W.2d 77, cert. den. 

86 S.O. 171, 382 U.S. 881, 15 LEd.2d 121. 
Old.—Fothergill v. State, Cr., 509 P.2d 157. 

Tea.—Moore v. State, Cr., 493 S.W.2d 844—Henson v. 
State, Cr., 530 S.W.2d 584. 

page 74 

48 JO, CaL—People v. Flores, 152 Cal.Rptr. 896, 90 
CA.3d Supp. 1. 

N,C—State v. Nonnan, 174 S.E2d 41, 8 N.GApp. 239. 
SC.—CJLS died la State v. Prince, 202 S.E2d 645, 
646, 262 S.C. 89. 

Mere shortness of time no denial 

US—U.S. ex id. Gordon v. Rdncke, C.A.Conn., 415 
F.2d 1126. 

Ga.—Carnes v. State, 154 S-E2d 781, 115 Ga.App. 387, 
cert. den. 88 SCt. 287, 389 U.S. 928, 19 LEd.2d 
279. 

Provisions mandatory 

Tea.—Hayles v. State, Cr., 507 S.WJW 213. 

No violation of atatntory period 
Tex.—Hayles v. State, Cr., 507 S.W.2d 213. 

48.55, Fla.—Solomon v. State, App., 138 So.2d 79. 
N.Y.—People v. Di Matteo, 365 N.Y.S.2d 126, 80 
Mhc.2d 1029. 

N.C—Stole v. Harris, 228 SE2d 437, 290 N.C 681. 
OkL—Davit v. State, Cr., 368 P.2d 519. 

Pa.—Com. ex rd. Johnson v. Russell, 239 A.2d 399,428 

Pa, 440. 

Tew.—Brown v. State, Or., 553 S.W.2d 94. 

49. Alaska-Green v. State, 544 P.2d 1018. 

50. U.S.—U.S. v. Gallagher, CA.Knn., 620 F.2d 797, 
cert den. 101 S-Ct. 224,449 U,S, 878, 66 LEd.2d 
100 . 

Matters considered 

(2) U.S.—Stamps v. U.S, CAJowa, 387 F.2d 993. 
U.S. v. Vaslick, D.CPa., 206 FSugp. 195. 

Ala.—Burton v. State, 187 Sa2d 808, 43 AhuApp. 249. 
CaL—People v. Wimberly, 30 CaLRptr. 421, 214 
CAJld 538. 

N.M.—State v, Nieto, 429 P.2d 353, 78 N.M. 155. 

51. US—Eubanks v. US. CJLAriz., 336 F.2d 269— 
US v. Ray, CA.N.C, 351 F.2d 554-U.S v. 
Miffican, CJLGx, 414 F.2d 811, app. after re* 
mand 424 FJd 1038—U.S. v. Mason, CA.OU., 
440 F.2d 1293, cert den. 92 SCt. 219, 404 VS. 
883, 30 LEA2d 165. 

US v. Yodock, D.C.Pa^ 224 F.Supp. 877. 
Aria.—State v. Kennedy, App., 592 P-2d 1288, 122 
Arix 22. 

CaL—People v. Maddox, 63 CaLRptr. 371, 433 P.2d 
163, 67 C2d 647. 

Int—Phiffipi v. State, 386 N.E2d 704, 179 InAApp. 
517. 

Iowa—Wycoff v. Iowa, 226 N.W.2d 29. 

MA—State v. Hardy, 233 A.2d 365, 2 MAApp. ISO. 
Neb.—State v. Ranch, US N.WJd 578, 173 Neb. 882, 
N.C-Stote v. Vick, 213 SE2d 335,287 N.C 37, cause 
diam. 96 SCt 228, 423 U.S. 918, 46 LEA2d 367. 
Ohio—State v. Spratz, 388 NJE2d 751, 58 Ohio St.2d 
61, 12 0,O3d 77. 

OkL—Riddle v. State, Cr., 374 634—Mahan v. 

State, Cr, 508 P.2d 703. 

Tenn.—Johnaon v. State, 372 S.W2d 192,213 Tenn. 55. 
Va.—Peyton v. EUyson, 150 SE2d 104. 207 Va. 423. 


52J. U.S.-U.S. v. Gross, C.A.NJ., 511 F.2d 910, 
cert. den. 96 S.Ct. 266, 423 U.S. 924, 46 L.Ed.2d 
249. stay den. 96 S.Ct. 2620, 426 U.S. 917, 46 
L.Ed.2d 371, affd. C.A., 535 F.2d 1248, cert. den. 
97 S,Ct. 89, 429 US. 829, 50 LEd.2d 93. 

Gilbert v Estelle, DC.Tex., 359 F.Supp. 121 
Ala.—Ex parte Craft, 138 So.2d 266,41 Ala.App, 519— 
Haney v. State, 153 So.2d 652, 42 Ala,App. 94. 
Ark.—Stewart v. State, 375 S.W.2d 804, 237 Ark. 748, 
cert. den. 85 SCt. 336, 379 U.S. 935, 13 LEd.2d 
345—Nelson v. State, 393 S.W.2d 614, 239 Ark. 
678, app. after remand 406 S.W.2d 383, 241 Ark. 
136, cert. den. 87 SCt. 1495, 386 U.S. 1039, 18 
LEd.2d 606. 

CaL—People v. Bales, App., 11 Cal.Rptr. 639—People 
v. McQuoton, 70 CaLRptr. 531, 264 CA.2d 410. 
Cola—Atobdla v. Priest, 385 P.2d 585, 153 Cola 309. 
Dd.—Powdl v. State, 332 A.2d 776. 

D.C.—Faber v. U.S., C.A., 334 F.2d 555, 118 U.S.App. 
D.C. 165. 

Fla.—Foxworth v. State, 267 So.2d 647, cert. den. 93 
S.Ct. 2276, 411 U.S. 987, 36 LEd.2d 965. 

Ga.—Reid v. State, 227 S.E2d 24, 237 Ga. 106. 

Ill.—People v. Clark, 184 N.E2d 852, 25 IU.2d 211. 
Kan.—State v. Emkr, 430 P.2d 294, 199 Kan. 443 
Ky.—Anderson v. Com., 353 SW.2d 381, cert. den. 82 
SCt. 847, 369 U.S. 829, 7 LEd.2d 795, cert. den. 

82 SCt. 953, 369 US. 863, 8 L.EA2d 2a cert. gr. 

83 SCt. 192, 371 U.S. 886,9 LEd.2d 12a 91 SCt. 
2167, 402 US. 993, 29 L,EA2d 159. 

La.—State v. Pallet, 165 So.2d 294, 246 La. 483. 

Md.—Harmon v. State, 177 A.2d 902, 227 MA 602. 
Mo.—State v. Wilson, 349 S.W.2d 934-Stote v. Grout, 
380 S.W.2d 799. 

N.Y.—People v. Marshall, 241 N.Y.S.2d 417, 13 
N.Y,2d 28, 191 N.E2d 798. 

N.C.—State v. Vick, 213 S.E 2d 335, 287 N.C 37, cause 
dism. 96 S.Ct. 228, 423 U.S. 918, 46 LEA 2d 367. 
OkL—Rapp v. State, Cr., 418 P.2d 357. 

Pa.—Com. ex rd. Corbin v. Myers, 213 A.2d 356, 419 
Pa. 139. 

Tex.—Fletcher v. State, Cr., 396 SW.2d 393, cert. den. 
87 SCt. 871, 386 U.S. 928, 17 L.EA2d 800-dark 
v. State, Cr., 417 S.W.2d 402—Guzman v. State, 
Cr., 521 S.W.2d 267. 

Va.—Yates v, Peyton, 147 SE2d 767, 207 Va. 91. 
Wash.—State v. HammooA 392 P.2d 1010,64 Wash.2d 
591. 

Wis,—State v. Lunz, 273 N.W.2d 767, 86 Wis.2d 695. 
Discharge of counsel and tenure to obtain new 
counsel as neglect of accused 
U.S.—Pugliese v. U.S, C.A.N.H., 343 F.2d 837. 
Proceeding in propria persona 
Mich.—People v. Sawicld, App., 191 N,W.2d 104, 34 
Mich.App. 240. 

Continuance 

Ohio-State v. Edwards, 358 N.E2d 1051, 49 Ohio 
SL2d 31, 3 0.0.3d 18, cert gr. 98 SCt, 3147, 438 
US 911, 57 LEA2d 1155. 
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54. Alaska—Wcstdahl v. State, 592 P.2d 1214. 

Particular periods of time 

(3) Ga.—Taylor v. City of Griffin, 149 SE2d 177, 
113 Ga.App. 589, cert den. 87 SCt. 733, 385 U.S. 1016, 
17 LEA2d 552. 

(4) Iowa—State v. Youagbetr, 229 N.W.2d 728, cert, 
den. 96 S.Ct 455, 423 U.S 1018, 46 LEA 2d 39A 

(7) Other periods. 

Ala.—Sawyer v. State, 166 $o.2d 511,42 AlaApp. 386. 

55. CaL—People v. Morales, 69 CaLRptr. 402, 263 
GA2d 368, cert den. 89 S.Ct 907, 393 VS. 1 104, 
21 LEA2d 798. 

N.Y.—People v. Rivera, 414 N.Y.S2d 972, 98 Mhc.2d 
986. 

Particular periods of tine 

(12) Ala.—Sawyer v. State, 166 Sa2d 511, 42 Ala. 
App, 386. 
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(13) Pa.—Com. v. Hilbert, 155 A.2d 212, 190 Pa.Su- 
per. 602, cert, den. 81 S.Ct. 76, 364 U.S. 839, 5 LEA2d 
63. 

(14) Other periods. 

N.C—State v. Gay, 159 S.E2d 312, 273 N.C 125. 
OkL—Mitchell v. State, Cr., 395 P.2d 814. 

56. Particular periods of time 

(6) Other periods. 

Fla.—Graham v. State, App., 143 So.2d 567. 

Ill—People v. Walden, 171 N.E2d 650, 21 IU.2d 164. 

After preliminary hearing 

OkL—Mahan v. State, Cr., 508 P.2d 703. 

57. Particular periods of time 

(5) Other periods. 

U.S.—U.S. v. Anderson, CA.CaL, 561 F.2d 1301, cert 
den. 98 SCt. 438, 434 U.S 943, 54 LEA2d 304. 
CaL—People v. Dillmger, 73 CaLRptr, 720, 268 C.A.2d 

m 

111.—People v. Harden, 222 N.E2d 693, 78 IlLApp.2d 
431, afTA 232 N.E2d 725, 30 IIL2d 559. 

N.Y.—People v. Williams, 415 N,Y.S2d 155, 67 
A.D.2d 1094, app. after remind 422 N.YSJd 237, 
72 A.D.2d 950. 
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58. Md.—Mundefl v. State, 223 AJd 184, 244 MA 
91. 

OkL-Webb v. State, Cr., 538 P.2d 1054. 

Tex.—Smith v. State, Cr., 446 S.W.2d 883. 

Particular periods of time 

Hawaii—State v. Torres, 510 P.2d 494, 54 Haw. 502. 

(7) Other periods. 

Fla.—Cappetta v. Wainwright, 203 So.2d 609. 

Ill.—People v. Young, 203 N.E2d 436, 54 HLApp.2d 
13. 

Tex.—Beasley v. State, Cr., 470 S.W.2d 191 
58 J. UE-UJ. v. Bowers, CA.N.M., 593 FJd 376, 
cert. den. 100 S.Ct 106,444 U.S 851 62 LEA 2d 
69. 

Fla,—Solomon v. State, App., 138 So. 2d 79—Sumbry v. 
State, App., 310 Sa2d 445. 

CaL—People v. Kerfoot, 7 CaLRptr. 674, 184 C.A.2d 
621 

Ill.—People v. Miller. 268 NJE2d 213, 131 IlLAppJd 
211 

Tex -Poffinzi v. State, Cr., 541 SW,2d 445. 
Particular drcnnwtances 
(4) Other circumstances. 

Ohio-State v. Willis, App., 200 N.EId 790. 

59. Particular periods of time 

(1) US—Bryant v. Peyton, D.GVa., 270 F.Supp. 
353. 

D.C.—Brown v. District of Columbia, App., 262 A.2d 
513. 

(2) U.S—Townsend v. Bomar, CATemu 351 FJd 
499. 

(3) Other periods. 

CaL—People v. Maddox, 63 CaLRptr. 371, 433 P-2d 
163, 67 G2d 647. 

60. U.S—U.S v. Yodock, D.CPa., 224 FJupp. 877. 

Particular periods of time 

(1) Ohio—State v. Magana, 184 N.E2d 525, 115 
Ohio App. 106. 

6L La.—State v. Dawsoa, 316 Sa2d 109. 

N.Y.—:People v. Douglas, 244 N.YE2d 55, 19 A.D.2d 
455. 

N.C—State v. Lane, 128 SE2d 389, 258 N.C 349. 
TennWohnsou v. State, 372 SWJd 191213 Tenn, 55. 
62. In Texas 
(9) Other matters. 

Tex.—Steward v. State, Cr., 422 SW.2d 733. 

After plea 

(1) OkL—Abd v. State, Cr., 383 P.2d 71E 
(3) CaL—People v. Mendez, 67 CaLRptr. 31, 260 
CA2d 301 
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71 US —Fatter v Bcw, CA f«t ■ 422 F2d S*2 
Cil—Cody v JiMKt Court jf Vjcavi.1* Jufcca! Dm 
4 7 OdRpti *16, 23$ C A 2d 3*1 
Tans -Leek v State, 3*2 S»M 459, 226 Temi ir 
T« —WikoB v Slate, Cr 39* SW 2d 291 
W+t htU at waived 
(2) Mode cf comet act cowpfced *n& 
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WifttaR aad 4m *d 

Tex—Foater * State. )U S W 2d 43$, 1*0 TtvCr R 
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Tea.—Toner * State. 3» 5 W 2d 454, HO Tea OR 
41 

Ond w4tm kuMdmt 

Tex-E* pole Cooper. Cr, 31* SW,2d 939 

Rrittn aad MwtgMd welter 

Tea—Wright v Stair, Cr. 31* SW 2d 1M 

nr |u - * __ ^ „ -g - - * 

rTFlM ram PK WW^fKmWm 

Tea —CUkyoa v State, Cr., 425 S W2d 644—Hemy v 
State, Cr, *13 S.W Id 4X). 


pm 79 

79, Tea—Pooka * State, O, *4* S W 2d 439 
79J. Tea—GaBegoa v State, Cr, 425 SW Id 648 
Stm tkt ptMcmm of iki immt mlkmt, the cast of 
Spicer v State, IS* 5.W 544, 49 TeaCr 459 h» bena 
e mrnd ed. the court heftdotg that ae a ocoaa d may either 
dpet to bong (breed to tnal or rqtot cootawance or 
pnitpronRart to eeckr to lake advantage af tame al¬ 
lowed by erode wtoek prewwbs due defendant shall be 
ajowart tea eon day* to Me written yfcmlwgs a order 
to towed* tarwo of tweb arttek 
Tea—Ohm * Soda CrApp, 444 SW.2d 242, abo 
iwwitoioj Mam * Stoic, 1U 1W, 274, 54 Tea. 
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HSR Cok—StaeakO v. Dmoci Cceart of Fifth Jad»* 
otat lor la^e Camay. 577 P.2d 3,19* Colo 434. 


Ky —Ctoeeo v Cm. 417 SW2i 235 
La.—Rata r Dom 315 So U 193 
Tea.—ta pome Dorn, O Agp, 574 S.W,2d 144 
WR-Stato *. S nmaedor t 297 N,W M SOI, 91 WR2d 
549 


Statutory Hmitatioo* adhered to 

Mna-CvTT! V Xurirn, 310 N E.2d 414,2 MamApp. 
22? 

90, IS-tS v CoiijBS, C.A.IB.J *35 F 2d 698, cert. 

den 91 SCt W, 401 US 957, 28 L,Ed.2d 2*1. 
CVrnt ~&atr * Michaeli, 373 A 2d 564. 3* Coon Sep. 
524 

FI* —Sfiffe « rel MuUtnt v Soigtrt, App, 5*5 So 2d 
346 

0*~Nr*iiutt v State. ITS SE2d 1*4, S21 GaApp 
692 

Ill-Prop?* v. Nwak. 258 N E 2d 3!3, *5 Ill 2d 158. 
PrcpJe i Webb, 34? NE2d *86, 38 I3.App.3d 
629 

iv*a—State v Sbeffey. 23* N W 2d 92 
Me-Stuck Keaid, 39} A 2d 53”. 

Mw-Cra » Fwldt, 354 N E2d 12JI, 371 M w. 
27* 

Miih -Pbspk v EddJDjtCB, 258 N.W 2d 183, 77 Mich. 
Apr 177 

Ohio—Slate » NL-Rae, Pi N E2d 476, 55 Ohio $t.2d 
149, 9 OO 3d IU 

Wa»h -State > Jack, 553 P 2d 134" 87 Waah.2d 467 
W 4 .—State « rcl Rabe i Femn, 2*3 N W 2d 151, 97 
W« 24 63 

Sot spowte 

l S -l S v Tend!. D C Pa, 445 F Sapp 1 
L'wtec haste coodcmed 

Ga-Willium v Stare, 241 S,E,2d 2bl, 144 GaApp 

410 

ft AlawLa—Green % Sute, 544 P^d 1018 

93. Aladu—McKinney v State, 566 P2d 653, neb. 
fx 570 P id 733 

D C -l’ S % Edvards C.A , 627 F 2d 460, 201 VS 
AppDC I, cert dea. 101 S.Ct. 213, 449 VS 872, 
ML Ed 2d 42 

Nev —Sparks v Sate. 604 P2d 802, 96 Nev 26 
NH-State v Mima, 327 A 2d 702, 114 N’.H. 708 
N Y —People * Steep* 383 N Y.S.2d 74, 52 A.D.2d 
187 

N C —CJLS. cbed to State v. Nets, 180SE2d 12, 16, 
2^8 N C 506 

<Sw>—Village (rf Gakweed v. Ferrante, 338 N.E2d 767, 
44 Ohx> App 2d 318, 73 0 O2d 374. 

Wa-State » AXbes. 147 N.W.2d 550, 33 Wii.2d 469. 
WIthoot oothority 

Cal—People v Municipal Court for Central Judicial 
Dot. of Maim County, 149 CaJ.Rptr. 30, 84 
C A 3d 692. 

95, US—Margoia v US, C.A.Wts., 407 F.2d 727, 
cert den. 90 SCt. 89, 396 US. 833, 24 LEd.2d 

84 

Anz.—Stare v Lcagona, App, 596 P.2d 1179, 123 
Am 7. 

Ill-People v. Hicka, 220 N.E2d 461, 35 HL2d 390. 
cert. dea. 87 SCt. 1295, 386 U.S. 986, 18 LEd.2d 
236—People v. Coleman, 259 N.E2d 269, 45 IE2d 
466. cert den. 91 SCt. 91, 400 U.S 845, 27 
LEd2d 81 

Mich.—People v. Lakin. 116 N.W.2d 867, 30 Mich. 
Appk Ml. 

Mo—State v. Reynold*, 422 SW.2d 278. 

Okl—Long v. Sate, Cr , 561 T2d 991. 

Ckaotf emmd 

(3) Other tmaacet 

US—U.S a rd Soto v. U.S, CA.Pi., 50* F.2d 1339. 

ChlBgi (* pfeft 

Tex.—Gntynm v. State, Cr., 468 SW,2d 420. 


96. Cal—People v. Flores, 152 CaLRptr. 896, 90 
C.A.3d Supp. 1. 

Ga,-Caldwell v. Sate, 228 S.E2d 219, 139 GaApp. 
279. 

Mo —State v Morton, 4M S.W.2d 420. 

99. Roles of ciril procedure held Inapplicable 
Tea.—Noble v. Sate, Cr., 433 S.W.2d 894. 

$ 482. Right to Continuance in Gen¬ 
eral and Necessity of 
Granting 

1, Anz.—State v. Jackson, 539 P.2d 906, 112 Ariz. 
149. 

DC.—US. v. Hakteman, C.A^ 559 F.2d 31, 181 U.S. 
App.D.C 254, cert. den. 97 S.G. 2641, two cases, 
431 U.S 933, 53 LEd,2d 250, reh. den. 97 Sa 
2992, 433 U.S 916, 53 L.Ed.2d 1103. 

Ill —People v Robinson, 310 N.E2d 652, 18 IU.App.3d 
804 

Ky —Fannin v. Com., 394 S.W,2d 897. 

La.—Sate v. Parsley, 369 So.2d 1292. 

Md.—Long v. State. 254 A.2d 707, MdApp. 256 
Mwit.—Sate v. Paulson, 538 P.2d 339, 167 Mont. 310. 
N.M.—Sate v. Johnson, App., 571 P.2d 415, 91 N.M. 
148. 

N,Y -People v Roberts, 216 N.Y.S.2d 959, 29 Misc2d 
621, afFd. 235 N.YS.2d 832, 17 A.D.2d 1030, cert, 
den. 83 S.Ct 1920, 374 U.S 854, 10 L.Ed.2d 1074. 
Tex—Hoots v. Sate, 346 SW.2d 607, 171 Tex.Cr.R. 
178. 

Refusal not error 

U.S —Browder v. U.S., C.A.Fla., 292 F 2d 44, cert. den. 
82 S.Ct 366, 368 U.S 930, 7 L.Ed.2d 193. 

U.S v. Caraev, D.C.DeL 328 F.Supp. 960, affd., 
C.A., 455 F.2d 925. 

Colo.—McGregor v. People, 490 P.2d 287, 176 Colo. 
309. 

Kan.—Sate v. Patterson, 434 P.2d 808, 200 Kan. 176. 
Ohio—City of Cincinnati v. Hill, 281 N.E2d 15, 29 
Ohio App.2d 270. 

Or.—Sate v. Shields, 571 P.2d 892, 280 Or. 471. 
Denial not constitutional deprivation 
U.S —U.S. ex rel. Hunter v. Patterson, D.C.N.Y., 374 
F.Supp. 608. 
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Z U.S.—Ungar v. Sarafite, N.Y., 84 S.Ct. 841, 376 
U.S. 575, II L.Ed.2d 921, reh. den. 84 S.Ct. 1218, 
377 U.S 925, 12 LEd.2d 217. 

Ala.—Rogers v. State, Cr., 302 So.2d 547, 53 AlaApp. 
573—Johnson v. State, Cr., 310 So.2d 504, 54 
AlaApp. 581. 

Alaska—Spight v. Sate, 450 P.2d 157—Klockenbrink v. 
Sate, 472 P.2d 958. 

Anz.—Sate v. Jackson. 519 P.2d 848, 110 Ariz. 383— 
Sate v. Miller, 529 PZd 220, 111 Ariz. 321. 
Ark.—Nash v. Sate, 451 SW.2d 869, 248 Ark. 323- 
Cox v. Sate, 513 SW.2d 798, 257 Ark. 35. 

Cal—People v. McFadden, 84 Cal.Rptr. 675, 4 CA.3d 
672—People v. Johnson, 85 CaLRptr. 485, 5 
C,A3d 851—People v. Lynch, 92 CaLRptr. 411,14 
GA.3d 602. 

Colo.—Padilla v. People, 470 P.2d 846, 171 Colo. 521. 
Conn.—State v. DiBella, 254 A2d 477, 157 Conn. 330. 
State v. Gerardi, CirA.D., 269 AZd 641, 6 
Conn.Cir. 21S 

D.C—U.S. v. Anderson, GA„ 509 F.2d 312, 165 U.S. 
App.D.G 390, cert. den. 95 S.Ct 1427, 420 U.S 
991, 43 LEd.2d 672. 

Fla.—Lyks v. Sate, App., 312 So.2d 495. 

G*.—Williams v. Sate, 209 S.E2d 729, 133 GaApp. 

66 . 

Hawaii-State v. Gager, 370 P.2d 739, 45 Haw. 478. 
Idaho—Sate v. Bullix, 472 P,2d 315, 93 Idaho 749. 
I1L—People v. Lambert, 320 N.E2d 395, 23 nLApp.3d 
615—People v. Miller, 327 N.E2d 251, 27 I1L 
App. 3d 201. 

Ind.—Bndberry v. Sate, 328 N.E2d 472, 164 IndApp. 
360-Hopper v. Sate, App., 314 N.E2d 98, 161 
IndApp. 29. 
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low*—State v. McNeal. 158 N.W.2d 129 261 Iowa 
1387—State v. Berenger, 161 N.W.2d 798—State v. 
Youngbear, 229 N.W.2d 728, cert, den 96 S.Ct. 
455. 423 U.S. 1018, 46 L.Ed.2d 390. 

Kan.—Sttte v. Cameron, 533 P.2d 1255, 216 Kan. 

644—State v. Ralls, 533 P.2d 1294, 216 Kan. 692. 
Ky.—Miller v. Com., 432 S.W.2d 638. 

La.—State v. Polk, 247 So.2d 853,258 La. 738—State v. 
Peters, 302 Sa2d 888, cert. den. 96 &Ct. 151, 423 
U.S. 878,46 LEd.2d 111. 

Me.—State v. CarU, 210 A.2d 680, 161 Me. 210-State 
v. MacDonald, 229 A.2d 321—Lizotte v. Sute, 247 
A.2d 98—Sute v. Alley, 263 A.2d 66. 

Md—Burley v. State, 262 A.2d 769, 8 Md.App. 702. 
Mass.—Com. v. Nunes, 221 N.E2d 752, 351 Mass. 
401-Com. v. Smith, 232 N.E2d 917, 353 Mass. 
442—Com. v. Blackburn, 237 N.E2d 35, 354 Mass. 
200 . 

Mich.—People v. Carter, 220 N.W.2d 330, 54 Mich. 
App. 69. 

Minn.—Sute v. Bell, 146 N.W.2d 597,275 Minn. 541- 
State v. Holmes, 161 N.W.2d 650, 281 Minn. 294. 
Miss.—Cummings v. State, 219 Sa2d 673. 

Ma—State v. Thomas, 433 S.W.2d 537—State v. 
Drape, 462 S.WJ2d 677. 

Sute v. Belleville, App., 362 S.W.2d 77. 

Neb.—State v. Hang, 218 N.W.2d 884, 192 Neb. 49, 
Nev.—Application of Groesbock, 365 P.2d 491, 77 Nev. 
412—Morford v. Sute, 395 P.2d 861, 80 Nev. 
438—Johnson v. Sute, 526 P.2d 696, 90 Nev. 352. 
N.H.—State v. Morin, 327 A.2d 702, 114 N.H. 708. 
NJ.—State v. Lamb, 310 A.2d 102, 125 NJ.Super. 209. 
N.M.—GJJS. dted hi State v. Romero, 365 P.2d 58,60, 
69 N.M. 187—State v. Nieto, 429 P.2d 353, 78 
N.M. 155-State v. Cochran, 447 P.2d 520, 79 
N.M. 640. 

N.Y.—People v. Hunter, 219 N.Y.S.2d 994, 30 Misc.2d 
661. 

N.G—State v. Nelson, 209 S.E2d 355, 23 N.C.App. 
458, app. dism. 211 S.E2d 216, 286 N.G 340- 
Sute v. Elliott, 213 S.E2d 365, 25 N.C.App. 381. 
Ohio-Meek v. Maxwell 197 N.R2d 199. 175 Ohio St. 
565. 

OWL—Harrison v. Sute, Cr., 461 P.2d 1007—Lewis v. 
State, Cr., 462 P.2d 336-Yeargsin v. State, Cr., 
535 P.2d 693. 

Or.—State v. Cole, 377 P.2d 168, 233 Or. 141-Sute v. 
Otten, 380 P.2d 812, 234 Or. 219-State v. Wolfer, 
403 P.2d 715, 241 Or. 13. 

Pa.—Com. v. DiPasquale, 246 A.2d 43d 431 Pa. 536. 
S.C—Sute v. Harvey, 170 SLE2d 657, 253 S.G 328, 
S.D.—State v. Bsidey, 225 N.W875, 88 SID. 584. 
Tam.—Frazier v. State, 466 S.W.2d 535, 3 Tenn-Cr. 
App, 696. 

Tex—Bryant v. State, Cr., 423 S.W.2d 320—Hikoc v. 
State, Cr, 443 S.W.2d 843. 

Vt—State v. RJckert, 203 A.2d 347, 124 Vt. 380. 
Vx—Parish v. Coot, 145 S.E2d 192, 206 Vx 627, cert. 

dot. 86 S.Ct 1463, 384 U.S. 942, 16 L.Ed2d 340. 
Wash.—SUte v. Eller, 524 P.2d 242, 84 Wash.2d 90. 
W.Vx—State v. Nueklos, 166 S.E2d 3, 152 W.Yx 
736—State v. Tapp, 172 S.E2d 383, 133 W.Vx 
759. 

Wk-State v. Davis, 223 N.W.2d 305, 66 Wk2d 636. 
Cowt of apedal stations 

N.Y.—Lampman v. Rickman, 246 N.Y.S.2d 117, 41 
Misc2d 711. 

Dbcntioa htid not abused 

US —VS ex ttL Lucas v. Regan, CA.N.Y., 303 F.2d 
1, cert. den. 95 S.CL 690, 419 U.& 1096, 42 
L.Ed2d 688. 

Aix—Smith v. State, 210 So2d 826, 282 Ala. 268. 
Arix-State v. Thornburg. 527P.2d 762, 111 Ariz. 254. 
CaL—People v. Farley, 72 CaLRptr. 853, 267 GA.2d 
214-People v. Dickerson, 75 CaLRptr, 828, 270 
CA^d 352. 

Cola—MiDer v. People. 497 ?2d 992, 178 Colo, 397. 
Fix— Jcanbp v. Stale; Appi, 228 Sa2d 117. 

Gx—Rider v. State, 173 &E2d 874, 121 GxApp 315. 
Idaho—Stale v. Laws, 483 PJd 144, 94 Idaho 200. 


Ill.—People v. Banks, 312 N.E2d 332, 19 Ill. App 3d 
857—People v. Travis, 325 N,E2d 322, 26 III 
App.3d 492. 

Ind.—Treadwell v. Sute. 283 N.E2d 397, 152 Ind.App. 
289. 

Kan.—State v. Pierson, 448 P,2d 30, 202 Kan. 297. 
Lx—Sute v. Richardson, 245 So.2d 357, 258 La. 62. 
Md.—Johnson v. Sttte, 206 A.2d 138, 237 Md. 283. 
Mm.—Tammts v. Sute, 236 So. 2d 360. Cert. den. 91 
S.Ct. 907,401 U.S. 920, 27 LEd2d 823—Peyton v 
Sute, 286 So.2d 817. 

Ma—Sute v. Nunley, 482 S.W,2d 503. Sute v. Lee, 
App., 521 S.W.2d 180. 

N.C.—Sute v. Nets, 180 S.E2d 12, 278 N.G 506. 
Okl.—Baker v. Sute, Cr., 433 P.2d 525. 

R. I.—Sttte v. Desrochex 293 A.2d 913, 110 R.I. 497. 

S. C.—Sute v. Mikell, 185 S.E2d 814, 257 S.C. 315. 
Tenn.—Stone v. Sute, Cr., 521 S.W.2d 597. 

Tex.—McClain v. Sute, Cr.. 432 S.W.2d 73—Noble v. 
State, Cr., 433 S.W.2d 894—Blankenship v. Sute, 
Cr., 448 S.W.2d 476. 

Wis—Schenk v Sute, 187 N.W.2d 853, 51 Wk2d 
600—Sute v. Lindsey, 193 N.W.2d 699, 53 Wa.2d 
759. 

Wyo.—Hsys v. State, 522 P.2d 1004. 

Discretion aboutd 

I1L—People v. Lott, 338 N.E2d 434, 33 ID.App.3d 779, 
afld. 362 N.E2d 312, 5 IILDec. 841, 66 IlL2d 290. 
Px—Com. v. Atkins, 336 A.2d 368, 233 Pa.Super. 202, 
Wya—Hays v. Sute, 522 P.2d 1004. 

Request assumes held scheduled 

Px—Com v. Gregg, 368 A.2d 651. 470 Px 323. 
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2J5. Okl.—Riddle v. Sute, Cr., 374 P.2d 634—Rapp 
v. Sute, Cr., 418 P.2d 357. 

3. U.S.-U.S. v. Burden, C.A.Ark., 497 F.2d 385. 
Ill, —People v. Poland, 174 N.E2d 804, 22 IlL2d 175- 
People v. Harper, 198 N.E2d 825, 31 ni.2d 51. 

Burglary 

Gx—Grant v. State, 249 S.E2d 328, 147 GxApp. 517. 
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U.S.-U.S. V. Decker, CA.Ky., 304 F.2d 702. 

Md.—Peddersen v. State, 164 A.2d 539, 223 Md. 329. 

Grad larceny 

N.Y.—People v. Caple, 297 N.Y.S.2d 498, 31 A.DJd 
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Ariz.—SUte v. Schmid. 484 P.2d 187, 107 Anz. 191. 
Minn.—Sttte v. Taylor, 258 N.W.2d 615. 

N.M.—State v, Romero, 365 P.2d 58, 69 N.M. 187. 
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U.S.—Taylor v. U.S., GAGx, 279 F.2d Id 
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Gx—Allen v. State, 223 S.E2d HXX 236 Gx 124. 
Mich.—People v. Pruitt, 184 N.W.2d 292, 28 Mich. 
App. 270. 

Forgery 

Okl.—AngHn v. State, Cr., 508 P.2d 679. 

3 & U.S.-U.S. v. Curry, GA.N.G, 512 F.2d 1299, 
cert. den. 96 S.Ct. 55, 423 US 832, 46 LEd.2d 

so. 

Alx—Hunt v. Sute, Cr., 307 Sa2d 62, 54 AlxApp, 
254, cert den. 307 Sa2d 73, 293 Alx 548—Pound- 
era v. State, Cr., 314 So.2d 123, 55 AlxApp. 204. 
Ariz—State v. Thornburg, 527 ?Jd 762, 111 Ariz. 254. 
Colo.—People v. Holcomb, 532 P.2d 43, 187 Cola 371. 
Del—Powell v. State, 332 A.2d 776, 

I1L—People v. Parks, 249 N.W.2d 720, 110 IU.App.2d 
455—People v. Moore, 326 N.E2d 420, 27 1U. 
App,3d 337. 

Iowa-State v. Harris. 222 N.W.2d 462-Stats v, Hines, 
225 N.W.2d 156. 

Kan.—State v. Lemon, 454 P.2d 718, 203 Kan. 464. 
Lx—Sttte v. Carruth, 311 So.2d 866. 
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Mich.—People v. Masouis 228 N.W.2d 489, 58 Mich. 
App. 615 

Ma—State v. Durham. 416 $.W.2d 79. 

Neb.—SUte v. Newton, 225 N.W.2d 562, 193 Neb. 129. 
N M.—Sute v. JanmiDo. App., 537 P.2d 55, 88 N.M. 

60, cert den. 540 PJ2d 248, 88 N.M. 318. 

N.C.—State v. Cnitchfidd, 169 $.E2d 43, 5 N.C.App. 
586. 

OkL-Wifliamson v. State, Cr.. 532 P.2d 444—Wunberii 
v. Sute, Cr., 536 P.2d 945. 

3,10. U.S.—U.S. v. EUenbogen, C.A.N.Y., 365 F,2d 
982, cert dea 87 S.O. 892, 386 U.S. 923, 17 
L.Ed.2d 795. 

Fix—Gobie v. State, App., 188 So.2d 33. 

Ill—People v. Kees, 205 N.E2d 729, 32 H1.2d 299. 
Wash—State v. Harp, 534 P.2d 846, 13 WashJkpp. 
273. 

Wyo.—Jackson v. Sute, 533 P.2d 1. 

While a defendant cannot convert his 
right to a speedy trial into a right to an 
indefinite postponement) members of 
the general public have no right to 
prevent a continuance in order to vindi¬ 
cate the public interest in the efficient 
administration of justice. 315 

3.15. U.S.—Gannett, Inc. v. DcPasquale, N.Y., 99 
S.Ct. 2898, 443 U.S 368, 61 LEd2d 608. 

4, Ind—Calvert v. State, 239 N.E2d 697, 251 Ind 

119. 

Ind—Stock v. Sute, 319 N.E2d 871, 162 IndApp. 
461—Smith v. Sute. 330 N.E2d 384,165 IndApp. 
37, 

Md—Brown v. Sute, 340 A.2d 409, 27 Md.App. 233. 
Tex—Ward v. Sttte; Cr., 427 SW.2d 876. 

5. Cal—People v. Cohen. 90 CaLRptr. 612, 12 

GA.3d 298. 

Employment, discharge or substitution of coun¬ 
sel 

Alaska—Burleson v. State, 543 P-2d 1195. 

Gx—Wot v. Sute, 220 SuE2d 767, 136 GxApp 249. 

7. HL—People v. Mourning, 327 N.E2d 279, 27 HL 

App-3d 414. 

Wash.—State v. Wfflifbrd, 394 F.2d 371, 64 Washed 
787. 

8 . CaL—People v. Mendez, 67 CaLRptr. 31, 260 

GAOd 302. 

9. U.S—U.S. ex reL Bronzefl v, Ruatfle, D.GPx, 294 

F.Supp. 1338, aflfd, CJL, 410 F.2d 371. 

Ashby v. Cox D.GVx, 344 F.Supp. 759. 
Ariz.—Sute v. Loved 399 P.2d 674, 97 Ariz. 269— 
State v. McGill 419 P.2d 499, 101 Ariz. 320—Sute 
v. Altman, 482 P-2d 460, 107 Ariz. 93. 

Mich.—People v. O’Leary, 148 N.W.2d 516, 6 Mich. 
App. 115. 

Wash.—State v. Wifliford, 394 P.2d 371, 64 Wash.2d 
787—State v. Fortaon, 448 P.2d 505, 75 Waad2d 
57. 

Qroanstuces of case 

Nev.—Johnson v. Sute, 526 P.2d 696, 90 Nev. 352. 

10. Cal—People v. Murphy. 31 CaLRptr. 306, 382 
P.2d 346, 59 G2d 818. 

People v. Augustine, 71 CaLRptr. 384, 265 
GA.2d 317. 

m— People v. WBsoc, 193 N.E2d 449, 29 HL2d 82, 
cert. den. 84 SCt. 1634, 377 US, 955, 12 LEd2d 
499, red den. 85 S.CL 22, 379 US 873, 13 LEd2d 
81. 

Neb.—Sute v. Haynes, 222 N.W.2d 358, 192 Neb. 445. 
Right gnaraateed by Constitution 
(1) N.G—Sute v. Lane, 128 S.E2d 389. 253 N.G 
349. 

Sute v. Moses, 212 S.E2d 226, 25 N.CLApp. 41. 
(3) Other sutementx 

N.C.—Sute v. Alderman, 212 &E2d 205, 25 N.GApp. 
14, app. dism. 214 S.E2d 433, 287 N.G 261. 

11. Ind—Dockery v. State. 317 N.E2d 453, 161 lad 
App. 681. 
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Maa,—Com. v. Binloewicz, 175 N.E2d 473, 342 Mass, 
740—Com, v. Hamm, 258 N.E.2d 311, 357 Mass. 
354, cert. den. 91 S.Ct. 15X 400 U.S. 908, 27 
LEd.2d 147. 

433. D C —Ruth v. U.S., App., 438 A.2d 1256. 
SC—State v. Greene, 180 S.E.2d 179, 255 S.C. 548. 

44, S C.-GJ3, chad in State v. Greene, 180 S.E2d 
179, 185, 255 SC. 548. 

45, 111-People v. Jones, 243 N.E2d 481, 101 IU. 
App 2d 423. 

Great of cootbmaace to one not grant to other 

Alavla—Mead v. State, 445 P.2d 229. 

Ind,—Richardson v. State, 319 N.E2d 644, 162 Ind. 
App 386. 
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5X Ind.—Calvert v. State, 239 N.E2d 697, 251 Ind. 
119—Carlin State, 259 N.E2d 870, 254 Ind. 
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Mich.—People *. Lakrn, 186 N.W.2d 867, 30 Mmh. 
App 441, 

53. US-US. v. Howard, D.C.Md, 440 F.Supp. 
1106, 

Aru.—State v Lovell, 399 P.2d 674, 97 Ariz. 269. 
Ind,-Merry v. State, 335 N.E2d 249, 166 IndApp. 
199 

N,J —State v Masselli, 202 A.2d 415, 43 NJ. 1. 

N C—State v. Tolley, 226 S.E2d 353, 290 N.C. 349. 
Okl—Rapp v, State, Cr., 418 P.2d 357. 

Or,-State v Shields, 571 P.2d 89X 280 Or. 471. 
Directory statute 
(2) Other statements. 

Cal —Malengo v. Municipal Court of East Los Angeles 
Judicial Dist. In and For Los Angeles County, 17 
Cal. Rptr, 10, 366 P.2d 453, 56 C.2d 813. 

54. IU -People v. Isenberg, 376 N.E2d 778, 17 IU. 
Dec. 632, 60 Ill.App.3d 325. 

Va,—Parish v. Com., 145 S.E2d 192, 206 Va. 627, cert 
den. 86 S.Ct. 1463, 384 U.S. 942, 16 L.Ed.2d 540. 

Legislative policy 

Cal.—People v. Justice, 27 CalRptr. 465, 211 C.A.2d 

66 a 

III—People v. Robimon, 298 N.E2d 322, 11 IU.App.3d 
824. 
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55. U.S.-U.S. v. Sanchez, C.A.N.Y., 459 F.2d 100, 
cert. den. 93 S.Ct. 1^6, 409 U.S. 864, 34 L-Ed2d 
112—Barnard v. Henderson, C.A.La., 514 F.2d 
744. App. after remand 531 F.2d 1332. 

Ala.—Parker v. State, 198 So.2d 261, 280 Ala. 685. 
Ind.—Calvert v. State, 239 N,E2d 697, 251 Ind, 119— 
Kolb v. State, 282 N.E2d 541, 258 Ind 469. 

Stock v. State, 319 N.E2d 871, 162 IndApp. 
461. 

Kan.—State v. Hod 561 PJd 435, 221 Kan. 696. 
La.—State v. Bennett, 341 So.2d 847. 

Me.—State v. Aubut, 261 A.2d 48. 

Mo,—State v. Tettamble, App., 517 S.W.2d 73X 
Mont.—State ex id. Gredy v. District Court of Fourth 
Judicial Dist., 590 P.2d 1104, 180 Mont. 317. 
N.C—State v. Murphy, 167 SJE.2d 8, 4 N.CApp. 
457—State v. Privette, 198 S.E2d 745, 19 N C. 
App. 398. 

OkL—Walters v. Williams, Cr., 474 P.2d 661. 

Or.—State v. Cheshier, 597 P.2d 839, 41 Or.App. 141. 
Pa.—Com. v. Hoffman, 386 A.2d 138,255 Pa.Super. 66. 
Stxtatory xutfaorization for good cause 
N.C.—State v. George, 156 S.E2d 845, 271 N.C. 438. 
Extraordinary cause 

Md—Guamera v. State. 318 A2d 243, 20 Md.App. 
562—Bethea v. State, 338 A.2d 390, 26 MdApp. 
398. 

59. Cal.—People v. Katzman, 66 Cal.Rptr. 319, 258 
C.A.2d 777. 

Ga.—Phillips v. State, 234 S.E2d 527, 238 Ga. 616. 
Ill-People v. Sedlacko, 382 N.E2d 363,22 UlDec, 43, 
65 IU.App.3d 659. 
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S.C.—State v. Langston, 272 $.E2d 436, 275 S.C. 439. 
Tex—Henson v. Sure, Cr., 452 S.W.2d 443. 

60, U.S.-Napoli v. U.S., C.A.Fla, 341 F.2d 916, 
cert. den. 86 S.Q. 52, 382 US. 823, 15 LEd.2d 
68—U.S. v. Pruneda, CA.Tex* 425 F.2d 1289, 
ceit. den. 91 S.O. 110, 400 U.S. 868, 27 LEd.2d 
107, 

Corbett v. Patterson, D.C.Cok>., 272 FJSupp. 
602—Johnson v. Coiner, D.GW.Va, 308 F.Supp. 
1373. 

Am.—State v. Littles, App., 600 P.2d 40, 123 Ariz. 
427. 

Ark.—Rowland v. State, 562 S.W.2d 590, 263 Ark. 77. 
CaL—Peopk v. NataJe, 18 Cal.Rptr. 491, 199 C.A.2d 
153. 

Cola—People v. Cornelius, 585 PJd 295,41 Colo.App, 
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Fla.—Fuller v. Wainwright, App., 268 Sa2d 431. 

Ga—Dixon v. State, 163 S.E2d 737, 224 Ga 636. 
FL—People v. Canaday, 275 N.E2d 356, 49 UL2d 416. 
Ind.—White v. State, 330 N.E2d 84, 203 Ind. 302. 
Kan.—State v. Lemon, 454 P,2d 718, 203 Kan. 464, 
Ky.—Craig v. Com., 441 S.Wld 148. 

La.—State v. Royal, 232 Sa2d 291 255 La. 617-State 
v. Royal, 232 So.2d 465, 255 La. 651. 

Mass.—Com. v. Jackson, 383 N.E2d 835, 376 Mass. 
790, 

. Midi.—People v. Hill, 276 N.W.2d 511 88 MichApp. 
50. 

N.C—Stite v. Dameron, 189 S.E2d 521 15 N.CApp. 

84, cert den., 191 S.E2d 358, 281 N.C. 760. 
N.H—State v. Gareeao, 231 A.2d 625, 108 N.H. 209. 
N.M—State v. Peke, 371 P.2d 226, 71 N.M. 108, cert 
den. 83 S.Ct 293, 371 U.S. 924, 9 LEd2d 232. 
N.C—State v. Owen, 211 S.R2d 830,24 N.CApp. 598, 
cert den. 214 S.E2d 435, 287 N.C 263. 
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App. 2d 141 

OkL—Blackwood v. State, Cr., 525 F.2d 1369. 
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W.Va—State v. Tapp, 172 S.E2d 583, 153 W.Va. 759. 
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Tex.—Henson v. State, Cr., 452 S.Wld 448. 
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US.—People v. Massey, 355 N.Y.SJd 12a 44 AD.2d 
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FSupp. 336. 

Ark.—Kerr v. State, 512 S.WJd 13,256 Ark. 738, cert 
den. 95 S.a 783,419 VS Ilia 42 LEdJd 806. 

Dkantion not abased 

VS—VS. v. Rodgers, CA.BL, 755 F.2d 533, cert den. 

105 S.CL 3532, *7 LEdJd 656, 

Ark,—Stale v. Prevent, App* 574 PJd 1319, 118 Ariz. 

ioa 

Ky.— Wiseman v. Com* 587 S.WJd 235. 

OkL—Lewis v. State, Cr, 574 PJd 1063. 

41* On.—Bunge v. State, 256 SJL2d 23, 149 GoApp. 
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<1 US—US. v. Jcteskn, D.GFa* 472 F3opp. 
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D.C.-U.S. v. Burton, C.A., 584 F.2d 485, 189 US, 
App.D.C. 327, cert den. 99 S.O. 837, 439 US. 
1069, 59 LEd.2d 34. 

Mich.—People v. Meadows, 263 N.W.2d 903, 80 Mich. 
App. 680. 

Old.—Baker v. State, Cr., 432 P.2d 935. 

§ 484, Absence of Counsel 
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63*55. D.C.—Stith v. U.S* C.A., 361 F.2d 535, 124 
U.S.App.D.C 81. 

64. Tenn.-Jones v. Sate, Cr., 548 S.W.2d 329. 

65. Hi—Peopk v, Solomon, 182 N.E2d 736, 24 IU.2d 
586, cert. den. 83 S.Q. 94, 371 U.S. 853, 9 
L.Ed.2d 87. 

Kan.—State v. Atkinson, 532 P.2d 1063, 216 Kan. 340 
N.C—State v. Samuels, 212 S.E2d 393, 25 N.CApp. 
77. 

Substfortion of counsel 

U.S—U.S. ex rd. Jackson v. Folktte, CAN.Y, 425 
F.2d 257—US. v. Ledbetter, CA.Utah, 432 F.2d 
1223. 

Ala.—Fisher v. State, 346 So.2d 4, oert den. Ex parte 
Fisher, Cr., 346 So.2d 8. 

Ark.—Nash v. State, 451 S,W.2d 869, 248 Ark. 323. 
CaL—Peopk v. Johnson, 85 CaLRptr. 485, 5 C.A.3d 
851. 

11L—Peopk v. Gatbcnght 293 N.E2d 734,9 ID.App.3d 
1058, cert den. 94 S.O, 871 414 U.S. 1131 38 
LEd.2d 756. 

Mbit—State v. Fagerstmn, 176 N.W.2d 261, 286 
Mma 295. 

Factors to be considered 
Minn.—Giacakne v. Lucas, GA.Mich* 445 F.2d 1238, 
cert. den. 92 S-Ct. 960, 405 U.S. 921 30 L.Ed.2d 
793. 

Mias.—Ladnier v. State. 273 So.2d 169. 

Right to different cotmael 
Midi.—Peopk v. Bass, 279 N.W.2d 551, 88 Mich-App. 
793. 

65.5. Ariz—State v. George, 414 PJd 73C 100 Ariz. 
350. 

CaL—Peopk v. Bouriand, 55 CaLRptr. 357, 247 CAJd 
76, cert. den. 87 S.Ct 2141 388 US. 92a 18 
LEdL2d 1367. 

Mina—City of Minneapolis v. Price, 159 N.WJd 776, 
280 Minn. 429. 

Balancing of accused's rights 

U.S.—Giacalone v. Lucas, GA.Mich., 445 F.2d 1238, 
cert dea 92 S.Ct 960, 405 US. 922, 30 L-Ed-2d 
793, 

65.10. U.S.—Deckird v. Bishop, D.C.Ark* 266 
F.Supp. 875. 

CaL—Peopk v. Brady, 80 CaLRptr. 418, 275 CA.2d 
984—People v. Doebke, 81 CaLRptr. 391,1 CA.3d 
931. 

Mo.—State v. Washington, App., 570 S.W.2d 838. 
OkL-Nipp v. State, Cr., 374 P.2d 624. 

R.I.—State v. Monteiro. 277 AJd 739, 108 R.L 569. 

ReftKil held error 

OkL—Rundks v. State, Cr* 428 PJd 286. 

Last minute discharge of coanad 

US—U.S. V. Grow, GA.Va, 394 Fid 181 cert. dea. 

89 S.Q. 118, 12a 393 VS 84a 21 LEdJd 111. 
Wash-State v. Wilkinson. 530 P.2d 34a 12 Wash. 
App. 521 

Test is reasonablene* 

U.S— VS v. Hall, CA.N.Y* 448 Fid 114, cert dea. 
92 S.CL 971, 405 US. 935, 30 LEdJd 810. 
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(4) Other instances. 

Ala.—Simpeoa v. State, 465 Sa2d 471 cert, dea 465 
Sa2d 474, 

Alaska—Klockenbrink v. State, 472 P.2d 958. 

Ga.—Long v. State, 166 SJE2d 365, 119 GaApp. 81 
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ID —People v. Ritchie, 213 N.E2d 306, 66 I0.App.2d 
417. 

Md—English v. State, 259 A.2d 821 8 MdApp. 330. 
Mich.—Peopk v. Williams, 194 N.W.2d 337, 386 Mich. 
565. 

Mmn.—City of Muuieapolis v. Price, 159 N.W,2d 776, 
280 Minn. 429. 

65JO, 111—Peopk v. Green, 248 N.E2d 116, 42 
I11.2d 555. 

65J5. CaL—Peopk v. Smyers, 68 Cal.Rptr. 194, 261 
C.A.2d 69a app. after remand 83 ChLRptr. 3, 2 
C.A.3d 666. 

Ga.—McLendon v. State, 180 S.E2d 567, 123 GaApp. 
290. 

Mich—Peopk v. Clark, 157 N.W,2d 798,9 MichApp. 
602. 

When not abuse of discretion 

(1) U.S—Leuio v. US., C.A.N.M., 338 F.2d 154. 
Ark.—Cabkton v. State, 420 S.W.2d 534, 243 Ark. 351. 
Refusal not error 
(3) Other instances. 

U.S.—U.S. v. Bomstem, CA.I1L, 447 F.2d 741 cert 
dea 92 S.Ct. 88, two cases, 404 U.S. 851, 30 
LEdJd 91. 

Neb—State v, Kirby, 191 N.W.2d 161 187 Neb. 380. 
Pa.—Com. v. Zeid, 211 AJd 285, 206 PaSuper, 13. 
Wash.—State v. Miks, 464 P.2d 723, 77 Wtsh.2d 593. 
Cocotmnel 

La—State v. Burnette, 337 So.2d 1096. 

65JO. U.S—Glenn v. U.S., C.A.Fla, 303 F,2d 536, 
cert den. 83 S.Cr. 734, 372 U.S. 920, 9 LEd.2d 

725, and 83 S.Ct. 737, 372 U.S. 921 9 LEd.2d 

726, cert den. 83 SLCt. 1305, two cases, 373 VS 
916, 10 L.Ed.2d 416—US. v. Hollis, C.A.Fla* 450 
F.2d 1207—U.S. v Carter, C.A.Ky., 453 F.2d 401 

Davis v. U.S* D.C.Tenn., 316 F.Supp. 913. 
Cal—Peopk v. Lee, 57 CaLRptr. 281, 249 C.A.2d 234, 
cert dea 88 S.a 173, 389 U.S. 876, 19 LEd.2d 
163, rth. den. 88 S.Q. 341, 389 U.S. 864, 19 
L.Ed.2d 381—People v. Lefcr, 70 CaLRptr. 83,264 
CA.2d 48—Peopk v, Brady, 80 CaLRptr. 418, 275 
CA.2d 984. 

Coon.—State v. McClain, Or.A.D* 264 A.2d 581, 6 
ConaCir. 58—State v. Gerardi, CirA.D., 269 A.2d 
641, 6 ConaQr* 218. 

Ga—Daniels v. State, 133 S.E2d 357, 219 Ga 381. 
Ill—Peopk v. Washington, 241 N.E2d 425, 41 HL2d 
16. 

Ind—Placenda v. State, 268 N.E2d 613, 256 Ind. 314. 
La—State v. Bland, 217 Sa2d 195, 253 La 185-State 
v. Stafford, 246 So.2d 849, 258 La 523. 

Mo.—State v. Riley, 394 S.W.2d 360. 

Neb.—State v. Peterson, 164 N.W.2d 649, 183 Neb 
826. 

N.Y—Peopk v. Reynolds, 332 N.Y.S.2d 49a 39 
A,D.2d 812. 

N.C—Stale v. ChappeL 244 SX2d 483, 36 N.CApp. 

608, app. dism. 248 S.E2d 731, 295 N.C 553. 
OkL—Davidson v. State, Cr., 429 P JH 1017. 

Or.—State v. Blank, 405 P.2d 373, 241 Or. 627. 

Tea—Andrade v. State, Cr* 470 S.W.2d 194, cert dea 
92 S.Ct 1509, 405 U.S. 1067, 31 LEd.2d 797. 
Va—Asbury v. Cora, 175 S.E2d 239, 211 Va 101. 
Refusal to obtain n ddMonnl coonsd hdd error 
CaL—People v. Byoune, 54 CaLRptr. 749, 420 PJd 
221, 65 G2d 34S. 

Hiflw COBOBO 

Ariz.—State v. Peoples, 461 P.2d 81, 105 Ariz. 16C 
Cal—People v. House, 90 CaLRptr. 831, 12 CAJd 
756. 

Fla—Brown v, State, App., 224 So.2d 789. 

W—Peopk v. Williams, 297 N.E2d 263, It BlApp.3d 
606. 

Ky—Martin v. Com., 477 S.W^d 506. 

Mich—Peopk v. Srinaon, 150 N.WJd 26 MfchApp. 
231 

N.C,—State v. PowdL 178 S.E2d 417, 277 N,G 671 
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MetkApp 15 

713. IS—Feepk v Dw*htrty. r4 S’ E24 109. J 
IEAppJd 290 

Oteo—TVateae v MuweQ, 201 N.E24 204, 3 Ohio 
St 34 92. 

OU-YteffM e State, Cr, 533 P24 493. 
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22 XJB62d 492 
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R! -State v Dai. 374 A,2d 1021 118 HI. 499. 

Cbaate of Bttorwys 

Cal -Perple v Mow, 41 Cal Rptr 107, 253 C.A.2d 
248 
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92. Mt? —Bnd*» v State BA of Repstration for 
Hnms| Arti, App., 419 SW,2d 278. 

Ten -Glsner » State, Cr,, 532 S W 2d 34A 

Statute to sacoaatttetiotail 

Pa —Cm u rd Conaor v Meehan, 67 D. A C. 537. 
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95. Aftpticatfeft for mathtotnef properly de* 

Bktf 

’ b Other teitanen. 

Tts -Bmfley y Sate, Cr., 450 S,W.2d S47 
97. I S —CJJSL deed te U S v. Taylor, D.C.Pa., 334 
FSupp 1050. 1055, affd.. CA, 469 F,2d 284. 
Cal.—People v, AufUMine, 71 OtLRpCr^ 384, 265 
CA2d 317 

Ill —Seville v Fncdm, 367 N.E2d 1341, 10 QLDec. 
575, 67 El 2d 488, oert d«. 98 SQ. 3088, 437 
US 903, 57 LEA2A 1131 r. 

People v Sedkcko. 382 N.E24 363, 22 IA Dec. 
43, 65 ULApp 3tf 659. 

Iisd —Packwood v State, 193 N.E2d 494. 244 lad 58S. 
Okl-Waapk > State, Cr. 397 P.2d 496—Wyatt v. 
State, Cr, 410 P 2d 86 

Accitattd at ten row—tl 

Tei -Battoe v Slate, Cr. 432 SW 2d 78, cert den. 89 
SCt 17^9, 395 U S. 924, 23 LEd 2d 241, refa, den 
90 S O 42, 396 U S 870, 24 L.EA2d 127. 
Refnsal aoi abaae of Abcretioa 
l S-US, v ADea, C. A Ohio, 522 F.2d 1229, cert, 
den 90 SO *54, 423 VS 1072, 47 L.EA2d 82 
«d 96 S.Ct 2192, 425 VS 983, 48 LEd2d 810. 
Del -Raymond Heartless, Inc v. State, 401 A 2d 921. 
Ga.—Neal a. State, 166 SEJd 740. 119 Ga-App. 218. 
led—Schama v State. 360 N E2d 277.172 IndApp. 
383 

La—State v, Macke. 352 So.2d 1297. 

M*», -State v Happd, 259 N.W.2d 600. 

T« -Gray * State, Cr, 477 SW.2d 635. 

99. US-Meade y. US., CACaL, 282 FJd 881, 
cert, den. 81 SO 379, 364 U.S 933, 5 LEd.2d 
365, reh. den. tl SO. 689, 365 VS. 825, 5 
L,Ed.2d 704—V S y Propuwky, CAMidt, 415 
F 2d 1045 

Tex.—Cordova v State. 190 SW.2d 826, 149 Tex.Cr. 
19 

91. Ga.—McLendon v. State, 180 SE2d 567, 123 
GxApp 290 
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92. VS— Rotor Manuadi v. UJS, CAPuerto Rico, 
398 F 2d 541, cert dea. 89 SCX 454, 393 VS. 
982, 2) LEA 2d 443. 

Mass.—Com. v. Batocwic*. 175 NJuld 473, 342 Man. 
740 

Tex —Martin v. State. Cr., 401 SW.2d 831. 

93. Fk—Vroeflo v. State, App, 167 Sold 629. 
Ky.-Wa&er v. Gant. 426 SW2d 467. 
Okl-Wdfcnbte*r v. State, Cr., SOI POd 694, 

§ 485. Physic*! or Mental Incapad- 
^<xP Accused 

97. UE-UE v. SOvenhorae, CACaL, 430 FJd 
67S oert dea. 91 S.CL 515, 400 VS. 1022, 27 
LBA2d 633— B enwete v. Tram, CA.N.Y., 495 
Fid um 

U£ y. WoMwn, D.C.N.Y^ 289 F.Snpp. 903. 
Ak.—Puckett v. State, 18 So.2d 834, 31 AtoApp. 428, 
oert. den 18 Sold 837, 246 Ak 56, 

Ga—Mocyaa v State. 217 SE2d ITS, 135 GmApp. 

139. revA onotk grds. 221 SE2d 47,235 Ga. 63L 
lad—Reapon v. State, 251 N.E2d 829, 253 IaA 143. 
ctn.den.90Sa 1364,397 VS 1042, 25 LBA2d 
653, 


NJ.-CJK, cited la State v. Kaiser, 181 A.2d 184, 192, 
74 NJ.Super. 257—State v. Boiardo, 268 A.2d 55, 
111 NJ5uper. 219, cert. den. 91 S.Ct. 931, 401 
U.S. 948, 28 LEd.2d 231. 

OkL—Wimple v. State, Cr., 397 P.2d 696—Walters v. 

State, Cr., 455 P.2d 701 
Wash.—State v. Thompson, 370 P.2d 964. 

RaJfteg qaeftioa of sanity on application 
OkL—Laslovich v. State, Cr., 377 P.2d 977. 

Facts to be considered 
US.—US v. Doran, D.C.N.Y., 328 F.Supp. 1261. 
Cal.—Peopk v. Mazoros, 142 CaLRptr. 599, 76 C.A3d 
31 

La.—State v. Kamo, 342 So.2d 219. 
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98. U.S.—Wckh v. U.S., CAAla., 404 F.2d 414— 
U.S v. Golden, CASC. 413 F.2d 101O-U5. v. 
SJverthome, CACaL, 430 F.2d 675, cert den. 91 
SCt 583, 400 VS. 1022, 27 LEd.2d 633-U.S v. 
Goodwm, C.AOfcL, 455 F.2d 710, cert. den. 93 
Sa 146, 409 U^. 859, 34 LEd.2d 105. 

Ala.—Rickard v. State, 219 So.2d 363. 283 Ala. 534. 
Adams v. State, Cr., 257 So.2d 366, 47 AkApp. 
506, cert den. 257 Sa2d 368, 288 Ak 731. 

CaL—People v. Morris, 37 CaLRptr. 741, 226 C.A2d 
12—People v. Johnson, 65 CaLRptr. 441, 258 
CA.2d 165, cert. den. 89 Sa 468, 393 U.S. 991, 
21 LEA2d 455, reh. den. 89 SCt. 1278, 394 US. 
955, 22 LEA 2d 492—Peopk v. Martinez, 70 Cal. 
Rptr. 918, 264 C.A2d 906. 

D.C.—Brown v. U.S, App., 244 A2d 487. 

Ga.—Handberry v. State, 148 SE2d 911, 113 Ga.Appu 
522. 

IE—Peopk v. Kurtz, 216 N.E2d 524, 69 IU.App.2d 
282, affd, in part, revd. in part on oth. grds. 224 
N.E2d 817, 37 DL2d 103. 

Kan.—State v. BoyA 479 P.2d 837, 206 Kan. 383- 
State v. Blake, 495 P.2d 905, 209 Kan, 196. 
Ky.-FutreU v. Com., 437 S.W.2d 487. 

La.—State v. Brown, 322 So.2d 211, application den. 
352 So.2d 705. 

Mich.—People v. Barbara, 179 N.W.2d 105, 23 Mich. 
App. 54a 

Nev.—Johnson v. State, 526 P.2d 696, 90 Nev. 35L 
NJ.—State v. Kaiser, 181 A2d 184,74 NJ.Super. 257. 
N.M.—State v. Garck App., 483 P.2d 1322, 82 N.M. 
482. 

N.Y.—People v. Piazza, 401 N.YJS.2d 371, 92 Mhc.2d 
813. 

N.G—State v. Ferebee, 146 SE2d 666, 266 N.G 606. 
Ohio-State v. Wilkinson, 24* N.E2d 480, 17 Ohio 
St.2d 9, cert, dea 89 SCt 2020, 395 U.S 946, 23 
LEA2d 465. 

Pa.—-Com. ex rd. Cummint v. Price, 114 P.LJ. 45, 
affeL 218 A2d 758,421 Pa. 396, cert. den. 87 SQ. 
136, 385 U.S 869, 17 LEA2d 96. 

SC—State v. Young, 133 SE2d 210, 243 SC. 187, 
cert den. 85 S.Ct, 85, 379 US. 868, 13 LEA2d 71, 
reh. den. 85 SQ. 334, 379 U.S. 940, 13 LEA2d 
351. 

Wash.—State v. Edridge, 562 P.2d 276, 17 WashApp. 
27S 

Dtecretkm not aimed 

UE—Bernstein v. Travia, CA.N.Y., 495 F.2d 118a 
Aru.—State v. Ortiz, App,, 571 P.2d 1060, 117 Ariz. 
264. 

Del—Hang v. State, 406 AJd 38. 

IaA—Simpson v. State, 381 N.E2d 1229,269 Ind. 495. 
Mkh.—People v. Blake, 228 N.W.2d 519, 58 MichApp. 
685. 

Tesn.—Hamilton v. State, Cr., 555 SWJd 724. 

Deakl abate of discretion 

Hawaii—Sute v. Okumura, 570 P.2d 848, 58 Haw. 425. 

**101 

3. Ak—Clayton v. State, 226 So.2d 671,45 AkApp. 
127. 

d, HL—People v. GriswokL 241 N.E2d 212, 100 I1L 
App.2d 436. 
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Ky—Russell v. Com., 403 S.W.2d 694. 

6 S. S C.—State v. Queen, 216 S.E2d 182, 264 S.C. 
515. 

7. La.—State v. Ricks. 138 So.2d 589. 242 La. 823. 

Physical disability not within mental examina¬ 
tion statute 

U.S.-US. v. KnohL C.A.N.Y., 379 F.2d 427, cert. den. 
88 S.Ct. 472. 389 US. 973, 19 LEd.2d 465. 

8. U.S.—U.S. v. Meador, C.A.Kan. t 456 F.2d 197, 
cert. den. 92 S.Ct. 2427,406 17.$. 970, 32 LEA2d 
669—U.S. v. Valuerra, C.A.Cal., 467 F.2d 125. 

Ala.—‘Allurns v. State, Cr.App., 368 So.2d 313. 

Ga.—Pulliam v. State, 224 S.E2d 8, 236 Ga. 460, cert, 
den. 96 S.Q. 3225,428 U.S. 911, 49 LEd.2d 1219, 
reh. den. 97 S.Ct. 196, 429 U.S. 874, 50 LEA2d 
158. 

Kan.—State v. Beasley, 469 P.2d 453, 205 Kan. 253, 
cert. den. 9! ECt. 903, 401 U.S. 919, 27 L.Ed.2d 
821. 

Mo.—State v. McIntosh, 492 EW.2d 843. 

Tenn.—Smith v. State, Cr., 452 S.W.2d 669, 2 Tenn.Cr. 
App, 192, cert. den. 91 ECt 62, 400 U.S. 831, 27 
LEA2d 62, reh. den. 91 ECt 233,400 US 953,27 
LEA2d 261. 

N.C.—State v. Arnold, 129 ER2d 229, 258 N.C, 563, 
revA on oth. grds. 84 ECt 1032, 376 U.S. 773, 12 
L.EA2d 77. 

Okl—Whnberii v. State, Cr., 536 P.2d 945. 

EC—State v. Bradford, 180 EE2d 632, 256 S.C. 51. 
Vi—Jefferson v. Com., 204 S.Eld 258, 214 Va. 747. 
Additional psychiatric examination 
Wash.—State v. Roberts, 544 P.2d 754, 14 WasEApp. 
727. 
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8S. D.C.—Brown v. U.S.. App., 244 A.2d 487. 
Transfer to another court 
N.H.—State v. Turner, 193 A.2d 7, 105 N.H. 63. 
Denial held abuse of discretion 
Wash.—State v. Tate. 444 P.2d 150, 74 Wash.2d 261, 
app. after remand 458 P.2d 904, 1 Wash.App. 1, 

9. U.E—US v, Roca-Alvarez, CA.FIa., 451 F.2d 

843, reh. gr. 474 F.2d 1274. 

Ala.—Ex parte Lee, 27 Sa2d 147, 248 Ala. 246, cert. 

den. 67 ECt 621, 329 US 808, 9} L.EA 69a 
EL—People v. Barksdale, 249 N.R2d 165, 110 ID. 
Appld 163. 
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EC—State v. Hicks, 185 S,E2d 746, 257 EG 279. 

ED.—State v. Rosales, 302 N.WJd 804, 

Term.—State v. Cupp. 384 EW.2d 34, 215 Tens. 165. 

Wash.—State v. Denim, 454 P.2d 424, 76 Wash.2d 26. 
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203, Tex.—Thames v. State, Cr., 453 S.W.2d 495, 
vac. in part on oth. grds. 92 S.Ct 2863, 408 U.S. 
937, 33 LEd.2d 755, rah. den. 93 S.CL 177, 409 
UE 898, 34 EEd2d 156, on remand 490 S.W.2d 
828. 
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263. Mass.— Com. v. Funderterg. 373 N.E2d 963, 
374 Mass. 577. 

27. Ala.— GJE unaUd la Ddevie v. State, 454 Sa2d 
1044, 1046. 

Okl—Stripfa v. State, Cr., 499 P.2d 446. 

Ten.—Moonhead v. State, 409 KW.2d 357, 219 Tenn. 
271. 

28. DL—People v. Timms, 375 N.E2d 1321, 17 IE 
Dec. 37, 59 DLApp.3d 129-People v. Riven, 380 
NJR2d 1018, 20 IK Dec. 809, 64 IH.App.3d 49. 

mtm 

3t Fla.—Machin v. Stale, App* 213 So2d 499. 

Ky.— finnan v. Con, 400 EWJd 680. 

31 Ob aeeoad or farther application, etc. 

UE—Cenia v. UE, CA-CaL, 391 F.2d 219, cert den. 
89 ECl 163, 393 UE 872, 21 LEd2d 142, reh. 
tkn. 89 ED. 49U 393 UE 1006, 21 L.Ed.2d 473. 

Cote. Moore v. People, 434 F.2d 132, 164 Cok>. 222. 

35E RC—Stale v. Patton, 167 EE2d 821, S N.G 
App. 164, 


39. Discretion sot ahased 

Anz.—State v. Loyd, App., 574 P.2d 1325, 118 Anz. 
106. 

Ark—Williford v. State, 479 KW.2d 244, 252 Ark. 397. 
OkL-Maxey v. State, Cr., 526 P.2d 951. 

Fla.—Hawkins v. State, App., 326 So.2d 229. 
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41. U.E—UE v. Poteet, C.A.Tex., 573 F.2d 351. 
Ariz.—State v. Cotton, 443 P.2d 404, 103 Ariz. 408. 
Fla.—Harkins v. Sute, App., 380 So.2d 524. 
Hawaii-Sute v. Altergott, 559 P.2d 728, 57 Haw. 492. 
Mo.—Sute v. Smith, App, 633 KW.2d 412 
Tex.—Cooper v. State, Cr., 509 S.W.2d 565. 

Utah—Sute v. Boone, 581 P.2d 571. 

Continuance held properly refused 
(4) Cal.—People v. HUL 96 CaLRptr. 813, 19 C.A.3d 
306. 

(6) UE—Johnson v. U.S., C.A.Mo., 291 F.2d 150, 
cert. den. 82 S.D. 130, 368 UE 880, 7 L.Ed.2d 80. 
Fla.—Machin v. State, App., 213 So.2d 499. 

Tex.—Keel v. Sute, Cr., 434 S.W.2d 687. 

47. Fla.—Harkins v. Sute, App., 380 So.2d 524. 

§ 490. -Credibility and Proba¬ 

ble Effect of Expected Evi¬ 
dence 

page 123 

51.50. N.M.—Sute v. Vickery, App., 512 P.2d 962 
85 N.M. 389, cert. den. 512 P.2d 953, 85 N.M. 
380. 

53. IK—People v. Kees, 205 N.E2d 729. 32 IK 2d 
299. 
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56. Neb.—Kennedy v. Sute, 105 N.W.2d 710, 171 
Neb. 160. 

63. Cal.—People v. Donovan, 77 CaLRptr. 293, 272 
CA.2d 426, cert den. 91 ECt 1669,402 UE 983, 
29 L.Ed.2d 149. 

Ga.—Ewald v. Sute, 274 EE2d 31, 156 Ga.App. 68. 
DL—People v. Moms. 382 N.E2d 383, 22 DLDec. 63, 
65 Dl.App.3d 155. 

Mo.—Sute v. Lynch, App., 528 KW.2d 454, 

Tex.—Bolton v. Sute. App. 1 Diet, 630 EW.2d 721. 
Wash.—Sute v. Deram, 454 P.2d 424, 76 Wash.2d 26. 
Continuance properly denied 
(1) UE—UE v. Izzi, GA.N.Y., 427 F.2d 293, cert 
den. 90 ECt 2244, 399 UE 928, 26 LEd.2d 794. 
Alaska-Mead v. State, 445 P.2d 229. 

Ind.—Hemphill v. State, 387 N.E2d 1324,270 Ind. 590. 
N.M.—Sute v. Shader, App., 487 P.2d 183, 82 N.M. 
755. 

N.G—Sute v. Baldwin, 174 EE2d 526, 276 N.G 690. 
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63.5. UE—GaDoway v. Burke, D.GWk, 297 
F.Supp. 624. 

Ky.—Dunn v. Coot, 350 EW2d 709. 

S.D.—Sute v. O’Connor, 173 N.W.2d 48, 84 ED. 449. 
63.35. Tenn—Fee v. Sute. Cr., 497 EW.2d 748. 

64. Defease witness 

OkL—Bagsby v. Sute, Cr, 526 PJd 1166. 

P^el26 

72. D.G-UE v. Reed, GA., 476 F.2d 1145, 155 
UEAppD.G 198. 

Or.—State v. Edwards, 471 PJ2d 843, 3 Or-App. 179. 

§ 491. -Probability of Procur¬ 

ing Witness 

74E0. UE—Smith v. UE, CJLOkL, 273 F.2d 462, 
cert. den. 80 ED. 1619, 363 UE 846, 4 LEd.2d 
1729. 

Ariz.—Everett v. Sute, 356 P.2d 394, 88 Ariz. 293. 
Md—Taylor v. State, 174 A^d 573, 226 Md 561. 
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N.M—Sute v. Raane, App, 453 P.2d 209, 80 N.M. 
188. 

Okl —Barn v. Sute, Cr., 453 P.2d 271. 

7455. Miss.—Averitt v. State, 149 $o.2d 320, 246 
Misa. 49, 10 A.LR.3d 1111, app. dism. and cen. 
den. 84 ED. 51, 375 U.S. 5, 11 L.Ed.2d 38. rah. 
den. 84 ECl 328, 375 UE 936, 11 LE&2d 268. 
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75. UE—Smt v. Ella, C.A.Tex., 282 F.2d 145—UE 
v. Hutchison, CJLVa., 352 F.2d 404—Ray v. 
U.S., C.A.Miss., 352 F.2d 321-BtackweD v. UE. 
C.A.Ga., 405 F.2d 625, cert. den. 89 ECl 2104, 
395 UE 962, 23 LEK2 d 747—Turner v. UE, 
GA.Tena., 426 F.2d 480, cert. den. 91 ED. 1646, 
402 UE 982, 29 L.Ed.2d 148-U.S. v. Cawley, 
CA-Tex., 481 F.2d 702. 

Ala.—Burton v. State, 187 So.2d 80S, 43 Ala.App. 249. 
Anz.—Sute v. Reyes, 408 P2d 400, 99 Ariz. 257, 14 
A.L.R.3d 1262—Sute v. MaxweO, 445 P.2d 837, 
103 Ariz. 478. 

Ark—Jackson v. State, 432 EW.2d 876, 245 Ark. 331. 
CaL—People v. Livingston, 84 CaLRptr. 237,4 GA.3d 
251. 

Ga.—Beasley v. State, 156 EE2d 128, 115 Ga.App. 
827. 

U—State v. Jackson, 202 So. 2d 264, 250 La. 1100. 
Md—Dodoois v. State, 263 A.2d 624, 9 MdApp. 245. 
Mieh.—People v. Watson, 165 N.W.2d 920, 14 Mich. 
App, 751. 

Miss.—Harrison v. State, 226 So.2d 765—Graham v. 

State, 229 Sa2d 548. 

Mo.—State v. Lee, App., 492 EW.2d 28. 

Nev—Hanley v. Sute, 434 P2d 440, 83 Nev. 461. 
NJ.—State v. Smith, 208 K2d 171, 87 NJ.Super. 98. 
N.M—State v. Tapia. App., 467 P.2d 31, 81 N.M. 365. 
Old—Payne v. State, Cr.. 388 P.2d 331. 

Pa—Com. v. David, 225 A.2d 255, 209 Super. 169. 
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75.15. N.Y—People v. Dd Rio, 215 N.Y.E2d 369. 
Witness in prison In another state 
CaL—People v. Laura, 104 CaLRptr. 425, 501 P.2d 
1145, 8 C3d 192, app. dam., cert. den. 93 S.D. 
2738, 412 UE 915, 37 L.E<L2d 142. 

75.20. IK—People v. Goodrich. 218 N.E.2d 794, 73 
IUApp.2d 196. 

Ky— Boyd v. Cool. 394 EWJd 934. 

79. La.—Sute v. Jackson, 247 So^d 558,258 La. 632. 
N.Y—People v. Del Rio, 215 N.YE2d 369. 

Tenn—Brown v. State, D., 489 EW.2d 855. 
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79.5. Pa.—Com. v. Meszaroa, 10 Bucks 132, affd. 168 
A.2d 781, 194 PaEuper. 462. 

§ 493. -Record Evidence or 

Depositions 
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91. UE—Turner v. Ward, GA.Utafa. 321 F.2d 918. 
Deadal of contianance held proper 

(1) UE—UE v. Haller, GA.N.Y., 333 F.2d 827, 
cert. den. 85 ECl 276, 379 UE 921, 13 LEd.2d 33A 
rah. den. 85 EO. 643, 379 UE 984, 13 LEd.2d 577. 
CaL—People v. Oakley, 59 CaLRptr. 478, 251 CJUd 
520. 

92, Ky—Wooldridge v. Cool, 459 EWJd 404, cert 
den. 92 ED. 225, 404 UE 909, 30 LEd.2d 181 

94. Ind—Doney v. SUte, 260 N.E2d 80U 254 Ind. 
409. 

96.10. Ariz—Stale v. Daniels, 396 P.2d 4, 96 Ariz. 
375. 

96J5. UE-UE v. Kravitz. CA.NJ., 281 F2d 581, 
cert den. 81 ECL 459, 364 UE 941, 5 LBd.2d 
. 372—UE v. Ross, CA.C 1 L, 464 F-2d *278. 
Wk—Jensen v. Sute, 153 N.W2d 566, 36 WtsJd 598, 
reb. den. 154 N.W.2d 569, 36 Wk2d 591 
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} 496. Want of Preparation 

2730. Cal —People v. Mendez, 67 Cal.Rptr 31. 260 
CA2d 302. 

K>-Umz v Coro, 154 SW.id 548, 287 Ky. 517. 

28. V S -U S. v Ea^eston, C.AOkl., 417 F.2d 11— 
US v Wheeler, C.A.Ihdaho, 434 F.2d 1195. 

DC.—Brown v. Datrict of Columbia, App. 252 A.2d 
513 

Ill —Pwple v Sokmcn, 182 N.E2d 736, 24 IS2d 586, 
cert den. 83 SCt 94, 371 U.S 853, 9 LEd.2d 
87— People v, Latimer, 220 N.E2d 314, 35 IlL2d 
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Ky.—Stewart v Coo,, 479 SW.2d 23. 

Me-CJS. died in State v. WardwtH 183 A.2d 896, 
899, 158 Me. 307. 

Oil —Borrdh v. State, Cr., 453 P.2d 312. 
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283. IB—People v. Bnmes, 188 N.E24 7, 26 IB.2d 
363. 

People v. John***, 249 N.E2d 194, 110 Ill. 
App 2d 292. 

A oo mid acting aa own coewd 

Cd—People v. Maddox, 63 CaLRptr, 371, 433 P.2d 
163, 67 C 2d 647. 

2*. U S —U S, v Baum, C A Ill, 435 F 2d 1197, cert, 
den. 91 S O. 1373. 402 U.S 907. 28 L,Ed.2d 647. 


Ala,—Mianwfidd v. State. Cr., 260 So.2d 607, 47 Ala. 
App. 699 

An*-State v Wallace, 403 P.2d 550, 98 Anz. 243 
Cal —People v. Clayton, 17 Cal.Rptr. 358, 197 C.A.2d 
590-People v Wade, 29 Cal.Rptr. 822, 215 
CA 2d 49—People v. Morales, 69 Cal.Rptr. 402, 
263 CA.2d 368, cert. den. 89 S.Q. 907, 393 U.S. 
3104, 21 L,Ed.2d 798—People v. McQuiston, 70 
Cal.Rptr. S3L 264 C.A.2d 410. 

Fla — Palladino v State, App., 267 So.2d 837. 

Gi—Andenon v State, 150 S.E2d 638, 222 Ga. 561. 
Ill-People v. Alien, 270 N.E2d 54, 132 IU.App.2d 
1015-People v. Uoyd, 279 N.E2d 773, 3 III. 
App. 3d 932. 

La —State v. Andrews, 250 So.2d 359, 259 La. 339. 
Md-Lewis v. State, 180 A.2d 839, 228 Md. 600. 
Mass—Com. v Flynn. 287 N.E2d 420, 362 Mam 455. 
Mich—People v. Cormandy, 168 N.W.2d 430, 16 Mich, 
App 517—People v. McClendon, 175 N.W.2d 340, 
21 Mich App. 142. 

Mo—State v Rom, 375 S,W.2d 182—State v. Amng- 
ton, 375 S.W.2d 186—State v. Engberg. 377 S W.2d 
282 

Nev.-Collm* v. State, 492 P 2d 991, 88 Nev. 9. 

N.C—State v. Blackshear, 178 S.E.2d 105, lON.CApp. 
237. 

Ohio —State v Frabutt, App., 180 N.E2d 201, app. 

diwn 178 N E.2d 90. 172 Ohio St. 437. 

Okl— Bryant v State, Cr.. 471 P.2d 948. 

Pa -Com, v. Cole, 35 North. 374. 

S.C—State v. Cannon, 151 S.E.2d 752, 248 EC. 506, 

app. after remand 158 S.£.2d 357, 250 S.C. 437, 

app. after remand 186 $.E2d 413, 257 S,C. 42S. 

Tenn —Fox v State, Cr., 441 S/W.2d 491, 1 Tenn.Cr. 
App 308 

Tex —Homes v, Stale, Cr., 482 S.W.2d 205. 

Wash—State v. Jones, 424 P.2d 665, 70 Wash.2d 591- 
State v. White, 444 P.2d 661, 74 Wash.2d 386. 

Accused refusing counsel 
IU-People v. Murphy, 277 N.E2d 721, 3 ni.App.3d 
345 

page 148 

30. Ala —Godwin v. State, 184 Sold 374, 279 Ala. 
286. 

Anz.—State v. Carter, 399 P,2d 191, 1 Ariz.App. 57. 
Ark—Edens v. State. 363 S.W.2d 923, 235 Ark. 996. 
Cal—People v. Byrd, 34 Ol.Rptr. 562, C.A.2d 551- 
People v. Morales, 69 Cal.Rptr. 402, 263 CA.2d 
368, cert den. 89 S.Ct. 907, 393 U.S. 1104, 21 
L.Ed.2d 798. 

Gi—Vaughn v. State, App., 190 S.E2d 609, 126 Ga. 
App. 252. 

IU.—People v. Johnson, 249 N.E2d 194, 110 IIi.App.2d 
291 

Kan.—State v. Towner, 446 P.2d 719, 202 Kan. 25. 
Miss —Pooley v. State, 257 So.2d 212, cert. den. 92 
S.Ct. 2492, 408 U.E 928, 33 LEdld 340, reh den. 
93 S.Ct. 104, 409 U.S. 899, 34 L.Ed.2d 158. 

Mo—State v. Lehmann, 460 S.W.2d 559. 

N.C.—State v. Mays, 187 S.E2d 479, 14 N.GApp. 90, 
cert. den. 188 S.E2d 366, 281 N.C. 157. 

OU—Stallcnp v. State, Cr., 430 P.2d 11—Martinez v. 
State, O., 496 P.2d 416. 

Tex—Albrecht v. Slate, Or., 424 S.WId 447—Coleman 
v. State, Cr., 481 S.W^d 872. 

More time than requested 

MicL—People v. George. 134 N.W.2d 222, 375 Mich. 
262. 

31. Kan.—State v. Zimmer, 426 P.2d 267, 198 Kan. 
479, cert. den. 88 S.Ct. 298, 389 U.S. 933, 19 
LEd2d 286. 

Mass -Cbo. v. Nassar, 237 N.E2d 39, 354 Mass. 249, 
cert. den. 89 SO. 666, 393 U.S. 1039, 21 L,Ed.2d 
586. 

SC—State v. Squires, 149 S.E2d 601, 248 EC 239. 
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3Z Cal—People v. Mdddox, 63 CaLRptr. 371, 433 
P.2d 163, 67 C.2d 647. 
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nt—People v. McNeil, 243 N.E,2d 576, 102 Ill App.2d 
257. 

Miss.—Cochran v. State, 244 So.2d 22, app alter re¬ 
mand 278 So.2d 451. 

Or.—State v. Ireland, 500 P.2d 1231, 11 Or.App. 264. 

Discretion held abused 

III.—People v. La Roceo, 260 N.E2d 52, 123 IIl.App.2d 
123—People v. Bam, 280 N.E2d 776, 4 Ill.App.3d 
442. 

34. Counsel ready bnt accused not 

(2) Public defender assisting accused. 

Cal—People v. Bourland, 55 Cal.Rptr. 357, 247 C.A.2d 
76, cert. den. 87 $.Ct. 2142, 388 li.S. 920, 18 
LEd.2d 1367. 
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39.5. Cal.—People v. Sipult, 44 Cal.Rptr. 846. 234 
CA.2d 862, cert. den. 86 S.Ct. 1951, 384 U.S. 
1015, 16 LEd.2d 1036. 

Wash.—State v. La Pierre, 428 P.2d 579, 71 Wash.2d 
385. 

39.10. Wash.—State v. Williford, 394 P.2d 371, 64 
Wash.2d 787. 

44. U.S.—Torres v. U.S., C.A.CaL, 270 F.2d 252, 
cert. den. 80 S.Ct. 675, 362 U.S. 921, 4 L.Ed.2d 
741. 

Ala.—Smith v. State, 210 So.2d 826, 282 Ala. 268. 

Ariz—State v. McWilliams, 446 P.2d 229, 103 Ariz. 
500. 

Cal.—People v. Johnson, 85 CaLRptr. 485, 5 C.A.3d 
851. 

Ga—Massey v. State, 177 S.E2d 79, 226 Ga. 703, cert 
den. 91 S.O. 984, 401 U.S. 964, 28 L.Ed.2d 248. 

10.—People v. Bond, 241 N.E.2d 218, 99 IU.App.2d 
45—People v. Gore, 284 N,E2d 333, 6 IlI.App.3d 
51, cert, den., 93 S.Ct. 1534, 411 U.S. 907, 36 
LEd.2d 196. 

Miss.—GJ.S. quoted at length in Yates v. State, 169 
So. 2d 792, 800, 251 Miss. 376. 

Granting defense counsel’s request despite pro¬ 
test of accused 

Cal.—People v. Snyder, 80 CaLRptr. 822, 276 C,A.2d 

m 

Granted for “good cause 9 * 

Md.—Dennett v. State, 311 A.2d 437, 19 Md.App. 376. 
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445. U.S.—Daut v. U.S., C.A.Ariz., 405 F.2d 312, 
cert. den. 91 S.CL 1624, 402 U.S. 945, 29 LEd.2d 
114. 

Ariz.—State v. LeVar, 403 P.2d 532, 98 Anz. 217, cert, 
den. 86 $.Ct. 410, 382 U.S. 948, 15 LEd.2d 356. 

Miss.—Barnes v. State, 249 $o.2d 383. 

Denial rerersible error 

Fla—Rambert v. State, App., 284 So.2d 428. 

45. U.S.—Kimball v. U.S., CA.Iowt, 437 F.2d 921, 
cert, den, 91 S.Q. 2181, 402 U.S. 996, 29 LEd.2d 
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State v. Tillman* 180 SE2d 209, 235 SC 328 
Tea —Chamberlain v. State, Cr., 453 S.W.2d 490—Nel¬ 
son v. State, Cr.. 305 S W.2d 271. 

Wash.—State v. Parker, 444 P.2d 796, 74 Wash.2d 
269—State v. Smith, 446 P.2d 571, 74 Wash.2d 
744, vac. in pan on oth. grds. 92 S.Ct. 2852, 408 
U.S. 934, 33 L.Ed.2d 747 
State v. Talley, 543 P.2d 348, 14 WashApp. 484. 
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75.15 Review of media coverage 

U.S.—U.S. V. Perez-Casillas, D.C,Puerto Rico, 593 
F.Supp. 794. 

7530. Mass.—Com. v. Gilday, 327 N.E2d 851, 367 
Mass. 474. 

Wis.—State ex rd. Schuller v. Roraff, 159 N.W.2d 25, 
39 Wis.2d 342, cert. den. 89 S.Ct. 716, 393 U S. 
1066, 21 LEd.2d 709. 

75JO. Mass.—Com. v. Gilday, 327 N.E2d 851, 367 
Mass. 474. 

7535. U.S.—U.S. v. White. D.C.Wis., 386 F.Supp. 
882. 

76. U.S.—U.S. v. Dtddano, CA.I11., 432 F.2d 1119, 
cert. diem. 91 S.Ct. 990, 401 US. 967, 28 L.Ed.2d 
250, cert. den. 91 S.Ct. 1366, 1367, 1391,402 U S, 
905, 28 LEd.2d 645. 

U.S. v, Suchman, D.GMd., 206 F.Supp. 688. 
Mo.—Sute v. Owens, App., 537 S.W.2d 209. 

77. U.S.-U.S. v. Zovluck, D.C.N.Y., 274 F.Supp. 
385. 

Nev.—Mears v. Sute, 422 P.2d 230, 83 Nev. 3, cert 
den. 88 S-Ct 124, 389 U.S. 888, 19 L.Ed.2d 188, 
reh. den. 88 S.Ct 299, 389 U.S. 945, 19 L.Ed.2d 
303. 

S.C.—State v. Swilling, 155 S.E2d 607, 249 SC. 541, 
cert, den, 88 S.Ct. 806, 389 U.S. 1055, 19 L Ed,2d 
853. 

Showing of actual prejudice not required 
CaL—Maine v, Superior Court of Mendocino County, 
66 CaLRptr. 724, 438 P.2d 372, 68 C.2d 375. 
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78. U5.-U.S. v. Delay, CA.Mo., 500 F.2d 1360. 
Ala.—Dawson v. State, 188 So.2d 600,43 AfcLApp. 265. 
"Reasonable likelihood” 

Wts.—Garcia v. State, 242 N.W.2d 919, 73 Wis.2d 174. 

§ 498. Surprise 

79. UJ.—Foster v. U.S., GA.FIa., 296 F.2d 65—U.S. 
v. Woodard, C.A.II1., 376 F.2d 136. 

Ark.—Johnson v. State, 536 S,W.2d 704, 259 Ark. 773. 
Ind.—Swinehart v. State, 372 N.E2d 1244, 175 Ind. 
App. 588. 

Mich.—People v. Burnette, 172 N.W.2d 453, 19 Mich. 
App. 336-People v. Dinwiddie, 174 N.W.2d 31, 
20 MichApp. 284. 

Ma—State v. Gatlin. App,, 539 S.W.2d 731. 

NJ.—State v. Nunn, 273 A.2d 366, 113 NJ.Super. 161. 
Pa.—Com. v. Hinton, 85 Montg. 281. 

Tex.—Cooper v. State, Cr., 509 S.W.2d 565. 

80. USu—U.S. v. Weaver, C.A.Ark., 565 F.2d 129, 
cert dea 98 S.Ct. 1263,434 U.S. 1074, 55 LEd.2d 
780. 

Ala.—Hob v. State, Cr., 246 So.2d 85.46 Ala.App. 555. 
Ark.—Lomax v. State, 452 S.W.2d 646, 248 Ark. 534. 
Cal—People v. Bethea, 96 CaLRptr. 229, 18 CA.3d 

930, cert. den. 92 S.O. 1325, 405 U.S. 1042, 31 
L.Ed.2d 584. 

HL—People v. Burnett 301 N.E2d 600, 13 HLApp.3d 

931. 

La.—State v. Brown, 338 So.2d 686—State v. Johnson, 
343 So.2d 155. 

Md.—McKenzie v. State, 204 A.2d 678, 236 Md. 597. 
Mich.—People v. McLendon. 215 N.W.2d 742, 51 
Mich.App. 543. 

Mias.—Graham v. Sute, 229 So.2d 548—Stevens v. 
Sute, 232 So.2d 73a 

N.M.—Sute v. Mon. App., 471 P.2d 201, 81 N.M. 631, 
cert den. 472 P.2d 382, 81 N.M. 668. 


NC-State v Allison, 257 SE2d 417, 298 N,C 135 
N D -State v, Berger, 234 N W,2d 6. 

CM—Bus v, Sute, Cr, 561 P,2d 523, cert. d<n 98 
SCt. 432, 434 US. 94a 54 L.Ed2d 300 
Tex,—Brown > State, Cr., 475 S.W 2d 938—Jones v 
State, Cr, 501 SW2d 677-Riles v Sute. Cr. 
App., 595 S.W.2d 858. 

Response to motion for discovery 

US.—U.S V. George, C A.Ga,, 450 F.2d 269, cert den. 
92 $.Ct 1517, 405 U.S. 107a 31 L.Ed,2d 801. 

81. Ill-People v. Thibodeaux, 424 N,E2d 1178, 54 
Ill.Dec, 275, 98 HI App 3d 1105. 

Wash.—Sute v, Baker, 474 P.2d 254, 78 Wash 2d 327 

82. Iowa-State ». Berenger, 161 N,W,2d 798 
N.M.—State v. Maes, App., 469 P.2d 529, 81 N.M. 550, 

cert den 470 P.2d 309, 81 N.M. 588 

Entrapment defense 

US—U.S. V. Braver, C.A.NY., 450 F.2d 799, cert 
den. 92 S.Ct. 1493, 405 U,S 1064, 31 L.Ed.2d 794, 
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83. US.—U.S. v. Andrews, C.A.NY., 381 F2d 377. 
cen den 88 S.Ct. 1058, 390 U.S. 960, 19 LEd.2d 
1156. 

Colo —People v. King, 498 P.2d 1142, 179 Cob. 94. 
III.—People v. Dalzotto, 371 N.E2d 859, 13 Ill.Dec. 
767, 55 Ill.App.3d 995. 

Ind,—Keel v. State, 333 N.E2d 328, 165 Ind.App. 579. 
Neb.—Stale v Myert, 206 N.W.2d 851, 190 Neb. 146. 
N.M.—State v. Maes, App., 469 P.2d 529, 81 N.M. 550, 
cert, den 470 P.2d 309. 81 N.M. 588. 

N.C.—State v Hoffman, 190 S E2d 842, 281 N.C 727. 
Ofcl -Williams v. Sute, Cr, 447 P.2d 456. 

Or.—Sute v. Shadley, 517 P2d 324, 16 Or App. 113. 
Variance In pleading and proof of offense 
(3) Other nutters 

Cal.—People v. Cox, 66 Cal.Rptr. 576, 259 C.A.2d 653. 

84. Ala.—Seals v, Sute, 213 So.2d 645, 282 Ala. 586. 
Ill-People v. White, 259 N.E2d 357, 123 Ul.App 2d 

102 . 

La.—State v. Suns, 346 So.2d 664. 

Nev.-Zessman v. State, 573 P.2d 1174, 94 Nev. 28. 
88. U.S.—US. v. Cowks, C.A.N.Y, 503 F.2d 67. 
cert. den. 95 S-Ct 79a 419 U.S. 1113, 42 LEd.2d 
811. 

OkL—Williams v. Sute, Cr., 447 P.2d 456. 

93. Cal.—People v. Cox, 66 Cal.Rptr. 576, 259 
C.A.2d 653. 

Ga—Caldwell v. Sute, 228 S.E2d 219, 139 GtApp. 
279. 

Okl—Sute v. Holloway, Cr., 516 P.2d 1346. 
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96. Gt.—Huckaby v. Sute, 194 S.E2d 119, 127 Ga. 
App. 439. 

97. La.—Sute v. Loerer, 140 So.2d 375, 242 La. 
961—Sute v. Champagne, 206 So.2d 518, 251 La. 
849-State v. Gibson, 322 So.2d 143. 

Md.—Gyant v. Sute. 321 A.2d 815, 21 Md-App. 674. 
Okl—Mitchell v. Sute, Cr., 395 P.2d 814. 

Wash.—Sute v. Brown, 447 P.2d 82, 74 Wash.2d 799. 

98. Cal.—People v, Murphy, 31 Cal.Rptr. 306, 382 
P.2d 346, 59 C.2d 818—People v. Witt, 125 Cal. 
Rptr. 653, 53 C.A.3d 154, cert den. 96 S.Ct 1518. 

La.—Sute v. Burch, 258 So.2d 851, 261 La. 3. 

Mich.—People v. Sims, 178 N.W.2d 667, 23 Midi. 
App. 194, afltf. 189 N.W2d 41. 385 Mich. 621, 
ceit. den. 92 S.Ct. 1510, 405 U.S 1067, 31 LEd.2d 
798. 

993. La.—Sute v. Haxnmontree, 363 So.2d 1364. 
N.M.—Sute v. Wilburn, App., 564 P.2d 1000, 90 N.M. 
436, 

Denial not abuse of discretion 

(2) Other matters. 

Ill-People v. Arndt, 280 N.E2d 23a SO IU.2d 390, 
People v. McUlly. 312 N.E2d 302, 19 Ul.App.3d 
682. 
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Mo —State v. Engberg, 377 S.W 2d 282-Sute v. Lock¬ 
hart, 50! S.W.2d 163. 

Pa.—Com. v. Brown. 323 A.2d 845, 229 PaSuper. 67. 

2. Ark.—Scoggins v Sute, 528 S.W.2d 641, 258 Ark. 

749. 

Cob—Maes v. People, 454 P.2d 792, 169 Colo. 200. 
Okl -Ethridge v State, Cr.. 418 P.2d 95—Smith v. 
Sute, Cr.. 481 P.2d 468. 

Wash -Sute v. Jensen, 361 P.2d 739, 58 Wash. 2d 171. 

3. Cob.—People v. Buckner. S04 P.2d 669, 180 Cola 

65 

Hawaii—State v. Faulkner, 612 P.2d 121, 1 Haw.App. 

9. 

La.—State v Bradford, 298 So.2d 781, app. dum. 95 
S.Ct. 1109, 420 U.S 915, 43 L.Ed.2d 387. 

Mo.—Sute v, Teegarden, App., 559 S.W.2d 618. 

N.M —Sute v. Foster, App., 484 P 2d 1283, 82 N.M. 
573. 

4. Cal,-People v. Witt, 125 CaLRptr. 653, 53 C.A.3d 

154, cert. den. 96 S.Ct. 1518. 

Miss,—Kelly v. Sute, 124 Sa2d 840, 239 Misc. 683, 85 
A.L.R.2d 1199. 

Mo.—State v. Wooten, App., 606 S.W.2d 810. 
Prejudice to defense necessary 
La.—State v. Hubbard, 279 So.2d 177 
6. Aru.—Sttte v. Williams, 499 P.2d 97, 108 Aril. 
382. 

La.—State v. Hubbard, 279 So.2d 177, 

9. Ant—SUte v. Ford, 499 P.2d 699, 108 Aru. 404, 

cert. den. 93 S.Q. 950, 409 U.S. 1128, 35 L.Ed.2d 
261. 

Ind.—Siblisk v Sute. 336 N.E2d 650, 263 Ind. 651. 
Kan.—State v. Stafford, 515 P.2d 769, 213 Kan. 152, 
mod. on oth. grds., reh. den. 518 P.2d 136, 213 
Kan. 585. 

Mich.—People v. Wilson, 243 N.W.2d 257, 397 Mich. 
76. 

Okl. —McCoUough v. State, Cr., 360 P.2d 727-Jooes v. 
Sttte, Cr„ 410 P.2d 559—Johnson v. Sute. Cr., 487 
P.2d 362—Fitzpatrick v. Sute, Cr., 544 P.2d 525. 

5. D.—SUte v. Hemmenway, 120 N.W.2d 561, 80 S.D. 

153. 
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93. Aru—State v. Games, 435 P.2d 68, 6 ArizApp. 
561. 

Idaho—Sute v. Olsen, 647 P,2d 734, 103 Idaho 278. 
Ind.—Butler v. Sute, 372 N.E2d 190, 175 lnd.App. 
409 

La.—Sute v. Jones, 186 Sa2d 608, 249 La. 324. 

10. U.S.—CJ3. cited k Riggs v. U.S., C.A.Fhu, 280 
F.2d 75a 754. 

Aru.—State v. Lovell, 399 P.2d 674, 97 Aru. 269. 

Sute v. Miller, 491 P.2d 485, 16 ArirApp. 96. 
Ind.—Johnson v. State, 384 N.E2d 1035, 179 Ind-App. 
28. 

Kan.—Sute v. Jones. 498 P.2d 65. 209 Kan. 526. 
Okl—McCoUough v. Sute, Cr., 360 P 2d 727—Griffin 
v. Sute, Cr., 490 F.2d 1387. 

11. Kan.—Sute v. Hill. 486 P.2d 1398, 207 Kan. 714 
IX Alaska—Battese v. State, 425 P.2d 606. 

Ind.—Sute v. Buza, 324 N.E2d 824, 163 IndApp. 5.14 
Mass.—Com. v. Nassar, 237 N.E2d 39. 354 Mass. 249, 
cert den. 89 SLCt 662, 393 U.S. 1039, 21 LEd.2d 
586. 

Mich.—People v. Heading, 197 N.W.2d 325, 39 Mich 
App. 126. 

Denial held abase of discretion 
Ohio-Sute v. Kehn, 361 N.E2d 133a 50 Ohio St.2d 
11, 4 0.0.3d 74 cert den. 98 S.Q. 18a 434 U3 
858, 54 L.Ed.2d 13a 

Old.— McCoUough v. Sute, Cr., 360 P.2d 727. 

13. Alaska—Battese v, Sute, 425 P.2d 606 
Fla.—Thomas v. State, 223 So.2d 318, vaa in pert 92 
S.G. 2855, 408 US. 935, 33 LEd.2d 750 
Ga.—Miller v. Sute, 244 S.E2d 608, 145 G&Appt 653. 
Ill—People v. Dory, 219 N.E2d 536, 74 RLAppOd 111 
Ind.—Napier v. Sute, 266 N.E2d 199, 255 lad. 638. 
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25. I S -Cirtw vlS, C.AOI, 314 F.2d 718, cert, 
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451 12 l Ed 2d 49S. rtk den. 84 S.Ct. 1402, two 
cam. 14W, J*" US. 1010, 12 LEd.2d 1058. 
Wa-A 6|» V State, 231 N.W.2d 28, 76 Wa.2d 191, 
4- A L S Jd 956, cert, den 98 S.Ct. 149, 434 U.S. 
845, 54 L.Ed 2d 112. 

Sarpriae aot toaad 

U S -U S ¥ Nakatohki. C A,Fit. 481 F.2d 289, cert, 
dm 94 SO 570, two cam 414 US 1064, 38 
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Mithto cwt’i dtocrptfoa 

Ara.— State v J«t», 521 P2d 978, 110 Ant 546, cert. 

den 95 SO 324. 419 U S. 1004, 42 LEd2d 280, 
Okl —Stuart ¥ State, Cr, 522 P 2d 288 
Te» -Cooper v State, Cr, 509 SW,2d 565. 

30. Kaa —State v SamrfieM, 592 P.2d 135, 3 Kaa 
AppM 212 

32. lad-Gerber v State. 279 N E2d 542, 25S lad. 

n 

33. Wi» -State v OCoaner, 252 N W2d 671, 77 
W*2d 261 

§ 499. Procurement of Affidavits 
for Change of Venue 


3ft I S-US ¥ Otogacrdi. C.A.N.Y.. 428 F,2d 
10.H. cert den. 91 S Ct 50, 51, 400 U,S. 825, 27 
L.Ed 2d 54 

Ak—Ro*m v State. Cr App,, 365 So.2d 322, wnt 
dae.S«p,365 So 2d 334 

Cal —People v Mart:nee, 14” Cal Rptr MS, 82 C.A 3d 
1 

Ccw —People v R«nerc, 593 P 2d 365, 42 Colo.App, 
20 

Ga.—Heard v Stale, 234 S E2d 83, 141 CtoApp. 666. 

m-Pwp4e v Jones, 317 N E2d 1010, 26 ID.Dec. 180. 
70 Ill App. 3d 338 

K* -Wade v Con, 334 S.W.2d 901, cert. den. 81 
SD 90, 364 U S. 84” 5 LEd 2d 71. 

Me.—Slate v Tracy. 413 A2d 824. 

PtL—Pfedatldphia Newspapers, Inc. v. Jerome, 387 A.2d 
425, 478 Pa 414, app dm 99 SD. 3104, 443 
US 913, 61 L.Ed.2d 877 

SC.-State v. Beckham. 239 S,E2d 610, 273 S.C 753. 

Wis.—State v White. 229 N.W.2d 676. 68 Wa.2d 628. 

38. Ato-Mjubrt v. State, Cr., 296 So.2d 755, 52 
AIjlA pp 668, cert, quashed oa otb grds. 296 
So,2d 764, 292 Ak 732, cert. den. 95 SCt 777, 
419 U.S 1106, 42 LEtUd 802, reh, den. 95 S.Ct 
1363. 420 U.S 967, 43 LEd.2d 446. 

$ 500. Objections to Jury 

41. La—S tate v. Coctauu, 211 Sa2d 620, 252 U 
481 

C«tet dwali wt be MfladMe at to s e toetto te 


UA-U^. V. Fernandez, CARY. 4S0 FJd 726. 

42. U*.—Hataha* v. US, Cal, 94 SO. 2887, 418 
U.& 87, 41 LEdJd 990; reb dm 95 SO 157, 
419 US. 185, 42 LStUd 129. 

US ¥. McRae, D.CPb, 439 FSapp. K30, afftL, 
C-A> 571 F.2d 573, ext den. 98 SO 1626, 435 
US 97ft 56 LEdJd 71. 

Ak— Bwye v. State. 139 So.2d 302, 273 Ak 329- 
Hatto ¥. State 171 So. 2d 8 MX 278 Ak 41b 
Pattxsoe y. State, O, 288 So.2d 44b 51 Ak 
App. 659—Sxdey v. State, Cr., 299 So,2d 312, S3 
AkApp 26b cert. den. 299 Sa2d 316, 292 Ak 
7sa 

Am -Stxe V. Marten, 407 P 2d 81, 99 Ark 116, cert, 
den 86 SO 1985, 384 US 100b 16 LEd2d 
1021 
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Ark.—Blanton v. State, 458 S.W.2d 373, 249 Ark. 181. 
cert. den. 91 S.D. 1240, 401 U.S. 1003, 28 L.Ed.2d 
539. 

Cal.—People v. Parker, 44 CaLRptr. 909, 235 C.A.2d 

100 . 

O a,—Grain ger v. State, 227 S.W.2d 483, 138 CkApp. 
753—Gaines v. State, 235 $.E2d 640, 142 CkApp. 
181. 

Ill.—People v. Collins, 370 N.E2d 27b 12 Hl.Dec. 653, 
54 m.App.3d 873. 

Ky.—Conover v. Com,, 473 S.W.2d 825. 

La.—State v. Hudson, 221 So.2d 484, 253 La. 992, cert. 
dim. 91 SO 2273,403 US 949, 29 L.Ed.2d 855, 
revd. on oth. grtk 91 SD. 2282,403 US. 94b 29 
LEd.2d 85b on remand 257 So.2d 135, 260 U. 
644—State v. Epperson, 289 So.2d 495, 

Mass.—Com. v. MeLaughkn. 224 REM 444. 3S2 
Mass. 21b 88 SO, 250, 389 US. 91b 19 L.Ed.2d 
268. 

Mas.—Denton v. State, 348 So.2d 1031. 

Neb.—State v, Htrris, 167 RW.2d 386, 184 Neb. 301. 
N.M.—State v. Herrer, 483 P.2d 313, 82 N.M. 432, cert. 

den. 92 SO 217, 404 U.S 880. 30 L.Ed.2d 161. 
N.C—State v. Hsxbtson 238 S.E2d 449, 293 N.C. 474. 
Okl.—Edmondson v. State Cr., 532 P.2d 81. 

Or.—State v. Anderson, 409 P.2d 681, 242 Or. 368. 
Pa.—Com. v. Greene, 366 A2d 234, 469 Pa. 399, app. 

after remand 394 A2d 978, 483 Pa. 195. 

SC.—State v. Brrtt, 117 SE2d 379, 237 S.C. 293, cert. 

den. 81 SD. 1040, 365 U.S 88b 6 L.Ed.2d 197. 
Tex.—Scarborough v. State, 344 S.W.2d 88b 171 Tex. 
Cr.R. 83. 

Wash.—State v. Barr, 515 P.2d 843, 9 Wish.App. 896. 
Failure of veniremen to appear 
La-State v. Ceaser, 187 So.2d 432, 249 La. 435. 
Jury drawn from same panel as jury previously 
convicting 

(4) Other instances of no abuse of discretion. 

Pa—Cora, v, Wilson, 205 A.2d 673, 205 PaSuper. 36. 
Vt.—State v. Rickert, 205 A.2d 547, 124 Vt, 380. 

(5) Refusal held abuse of discretion. 

Pa—Com. v. Free, Super., 259 A 2d 195. 

Motion improperly denied 

Fk—Moncur v. State, App., 262 So.2d 688. 

N.C—State v. Brown, 224 SE2d 20b 29 N.CApp. 
391. 

Time to investigate panel 

Tex.—SoKs v. State, Cr., 492 SW.2d 561. 

43. Competency of a venireman etc. 

Neb-State v, Eggers, 120 N.W.2d 541, 175 Neb. 79. 
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44. Motion to stay proceedings nntfl new pan¬ 
el chosen held not timely 

Or.—State v. Howefl, 388 P.2d 282, 237 Or. 382. 

4ft Calling additional jxron 
W.Va—State v. Riley, 151 S.E2d 30b 151 W.Va. 36b 
24 AL.R.3d 120ft 

4ft Limited asaber 

(2) Twenty out of one hundred. 

La—State v. F cnflp tn d, 283 SoJ2d 33a 
49. Ky.—Watson v. Cbaa, 433 S.W.2d 884. 

51. US—US. v. Oflary, CA.N.C, 466 F.2d 545. 
Ate—Crowded v. State, 133 So.2d 678, 41 AkApp. 
421. 

Ark—Fean v State, 556 $.W.2d 659, 262 Ark. 355. 
N.C—State v. Halted, 199 S.E2d 708, 19 N.CApp. 

646. app. darn. 201 S.E2d 691, 284 N.C. 619. 
W.Vx—State v. Chariot, 206 S.E2d 90ft 157 W.Va 
994 

51 U.S.—Johnson v. U.S., CANeb., 484 F.2d 309. 
cert. den. 94 S.CL 539,414 U.S. 1039, 38 L.Ed.2d 
329 

Denial not abase of discretion 
N.C—State v. Moore; 21! S.E2d 47ft 24 N.CApp. 
582. 
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ptgeltt 

59. U.S—U.S. v. Olson, GA.Neb., 576 F.2d 1267, 
cert. den. 99 S.G. 256, 439 U.S. 896, 58 LEd.2d 
242. 

v. Kendall, 481 P.2d 265, 107 Aria, 28. 
Ark.—Finch v. State, 556 S.W.2d 434, 262 Ark. 313. 
Ga—Jooes v. State, 245 S.E.24 449, 146 Ga.App. 88— 
Coaxum v. State, 246 S.E2d 403, 146 Ga.App. 370. 
N.C—State v. Williams, 238 S.R2d 668, 34 N.GApp. 
408, review den. and app. dism. 241 S.E2d 72, 293 
N.C 743, ceil. den. 98 S.Ct. 2237,436 U.S. 906, 56 
LEd.2d 404. 

Wash.—State v. Braxton, 580 P.2d 1116, 20 Wash.App. 
489. 

Ground for continuance 
(2) Other matters. 

U.S.—Byrnes v. U.S., GA.CaL, 327 F.2d 825, cert. den. 

84 S.Ct. 1652, 377 U.S. 970, 12 UEd.2d 739. 
Fla.—State v. Banks, App., 349 So.2d 736. 

Iowa-State v. Uebbcrheim, 263 N.W.2d 710. 

Nev.—Beasley v. State, 404 P.2d 911, 81 Nev. 431. 
N.Y—People v. Hernandez, 222 N.Y.$.2d 352, 15 
A.D.2d 56-People v. Austin, 328 N.Y.S.2d 695, 
38 A.D.2d 594. 

Tex.—Madd v. State, Cr., 517 S.W.2d 789. 

Not ground for continuance under circumstanc¬ 
es 

(1) Ga.—Strong v. State, 206 S.E2d 461, 232 Ga. 
294. 

(18) U.S—Stein v. U.S., C.A.Cal., 271 F.2d 895, 
cert. den. 80 S.D. 860, 362 U.S. 950, 4 LEdJM 868. 
Md—Davis v. State, 332 A.2d 733, 24 MtLApp. 567. 

(19) U.S.—U.S. v. Williams, CATex., 435 F.2d 
1001, cert den. 91 S.Ct 1532,402 U.S. 931,28 LEd.2d 
865—U.S. v. Burden, GAArit, 497 F.2d 385. 

Ala.—Rickard v. State, 219 So.2d 363, 283 Ala. 534. 
Ariz.—State v. Birchfkld, 404 P.2d 97,1 ArizApp. 436. 
Ark.—Figeroa v. State, 425 S.W.2d 516, 244 Ark. 457. 
CaL—People v. Booville, 72 Cal.Rptr. 592, 267 GA.2d 

4. 

D.G—Simms v. U.S., App., 276 A.2d 434. 

Ffat—Richardson v. State, 246 So.2d 771. 

Ga.—Lewis v. State, 238 S.E2d 892, 239 Ga. 732. 
DL—People v. Steenbergen, 203 N.E2d 404. 31 IU.2d 
615, cert den. 86 S.Ct. 104, 382 UE 853, IS 
LEd.2d 92-People v. Latimer, 220 N.E2d 314, 35 
m.2d 178. 

Ind.—Woods v. State, 235 N.E2d 479, 250 Ind. 131 
Kan.—State v. Foster, 447 PJd 405, 222 Kan. 259. 
La.—State v, Ganey, 169 So.2d 73, 246 La. 986-State 
v. Rodgers, 207 So.2d 755, 251 La. 953—State v. 
Comeaux, 211 Sa2d 620, 252 La. 481. 

Me.—State v. Bogdanyi, 378 A.2d 1325. 

MA—McKenzie v. State, 204 A.2d 678, 236 Md. 597. 
Mich.—People v. Morris, 163 N.W.2d 16,12 Mich-App. 
411. 

Minn.—State v, Johnson, 256 N.W.2d 280. 

Mias.—Holmes v. State, 134 So.2d 485,242 Miss. 407— 
Shaw v. State, 168 Sold 632,250 Mbs. 785—Cum¬ 
mings v. State, 219 So. 2d 673, cert den. 90 S.G. 
954, 397 US, 941 25 LEdJd 121 
Mo.—State v. Clary, 350 &W.2d 809. 

Neb.—State v. Meadows, 196 N.W.2d 171, 188 Neb. 
287. 

NJM.—State v. Gutierrez, App., 484 P3d 1288, 82 
N.M. 578, cert den. 484 P.2d 1271 82 N.M. 562. 
N.Y.—People v. U BeBe, 253 N.YS.2d 897, 44 
Mbc2d 324. 

N.G—State v. Hiatt, 165 S.E2d 349, 3 N.GApp. 584- 
State v. Franklin, 208 S.E2d 381, 23 N.GApp. 93. 
Ohio—State v. Owens, 366 N.E2d 1367, 51 Ohio 
AppJd 131 5 0.0.3d 290. 

OkL—Chasteen v. State, Cr., 5S1 P.2d 1171, cert den. 

97 SCt 721 429 US. 1031, 50 L.Ed.2d 741 
Or.—State v. Bagged?. 573 P.2d 721, 280 Or. 483. 
Pa.—Com. v. Agan. 15 Bucks 306. 

S.G—State v. Homewood, 128 S.R2d 98, 241 S.C. 
231-State v. Mikdl, 185 &E2d 814, 257 S.C. 315. 


S.D.—State v. Bad Heart Bull, 257 N.W.2d 715, app, 
dism. 98 S.Ct 708, 434 U.S. 1004, 54 L.Ed.2d 747, 

Tex.—Alberts v. State, Cr., 458 S.W.2d 83. 

Va—Barber v. Coot, 142 S,E2d 484, 206 Va. 241. 

Wash.—State v. Davis, 561 P.2d 699, 17 Wash.App. 
149. 

Refusal hold abase of discretion 

Va—Wansley v. Cotn„ 137 S.E2d 870, 205 Va 419, 
cert den. 85 S.Ct. 920, 380 U.S. 921 13 LEd.2d 
806. 

Ulnem of judge 

Cal.—People v. Bronson, 70 Cal.Rptr. 161 263 C.A.2d 
831, cert. den. 89 S.G. 1316, 394 U.S. 964, 22 
LEd.2d 566. 

Refusal held error 

Ark.—Miller v. State, 457 $.W.2d 848, 249 Ark. 3. 

Prosecutor conferring with witnesses 

S.C.—State v. Moore, 184 S.E2d 546, 257 S.C. 147. 

Security precautions not ground 

S.C.—State v. Smith, 191 S.E2d 638, 259 S.C. 309. 
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59.5. Safety or expeadieacy 

Masa-Com. v. DeBrosky, 297 N.E2d 496, 363 Mass. 
718. 

60. Ground for continuance 

CaL—People v, Garcia, 49 CaLRptr. 146, 240 GA.2d 9. 
15 A,L.R.3d 1352. 

Not ground for continuance 

(1) Fla—Kish v. State, App., 192 So.2d 315. 

La—State v. Johnson, 193 So,2d 794, 250 La 85. 

Mo.—State v. Withers, 347 S.W.2d 146—State v. Rice, 
419 S.W.2d 30. 

Neb.—State v. Kent, 116 N.W.2d 31, 174 Neb. 115. 

61. Not ground for continuance 

(1) Ga.—Brawner v. Sure, 146 S.E2d 737, 221 Ga 

68 a cert den. 87 S.G. 298. 

Ervin v. State, 241 S.E2d 650, 144 GaApp. 504. 

Misa—Bourne v. State, 185 SoJd 677. 

62. S.D.—State v. MarshaD, 264 N.W.2d 911. 

Refusal of continuance not error 

Pa—Com. v. Gockky, 55 Berks 64. 

(2) Other instances. 

Alaska—Pope v. Sate, 478 P.2d 801, reh. den. 480 P.2d 
697. 

64. Refusal of continuance proper or not erro¬ 
neous 

Ga—Waters v. Sate, 178 S.R2d 77a 122 GaApp. 808. 

N.G—State v. Roberts, 189 S.E2d 437, 15 N.GApp. 
237. 

65. U.S.—Stein v. US., GA.CaL, 271 F.2d 895, cert, 
den. 80 S.G. 860, 362 U.S. 950, 4 L.Ed.2d 868. 

Refusal of continuance proper or not abase of 
discretion 

US.—U.S. V. McCarthy, GA.CaL, 430 F.2d 1289. 

Cal.—People v. Augustine, 71 Cal.Rptr. 384, 265 
CA.2d 317. 

Kan.—Sate v. Brown, 396 P.2d 401, 193 Kan. 654. 

La—State v. Skinner, 204 So.2d 370, 251 963, 20 
LEd.2d 876, cert. dura. 89 S.G. 704,393 U.S. 473, 
21 L.Ed.2d 684, reh. den, 89 S.G. 1007, 394 U.S. 
912, 22 LEd.2d 226. 
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653. U.S,—Bowman v. U.S., GA.Fla, 409 F.2d 225, 
cert. den. 90 S.G. 2183, 398 U.S. 967, 26 L.£d.2d 
552, reh. den. 91 S.Q. 128, 400 U.S. 912, 27 
LEd.2d 152—U.S. v. Hampton, GAJnd.. 457 
F.2d 299, cert den. 93 S.G. 136, 409 US. 856, 34 
LEd.2d 101. 

Ala—Hoppins v. Sate, O., 337 Sa2d 134. 

Ark.—Cot too v. Sate, 578 S.W.2d 235, 265 Ark. 375. 

D.G—Monre v. U.S., App., 389 A.2d 811, cert. den. 99 
S.G. 621, 439 U.S. 1006, 58 LEdJd 683. 

Ga-Pope v. Sate, 231 S,E2d 549, 140 GaApp. 643. 

IU—People v. Koss. 367 N.E2d 104a 10 Ill.Dec. 431, 
52 IUApp.3d 605. 
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Denial justified 

US-JUS. V Simmons, C.A.Nev, 457 F.2d 763. 
Artz—Sate v George, 414 P2d 730, 100 Ana 350. 
Cal.—People v. Byoune, 54 Cal Rptr. 749, 420 P.2d 
221, 65 C 2d 345. 

D.G—Cnsafi >. US, App., 383 A.2d 1, cert. den. 99 
SCI. 322, 439 US. 931, 58 LEd.2d 326, reh. den. 
99 S.Ct. 738, 439 U.S. 1058, 58 L.Ed.2d 716. 
Fla—Robinson v. Sate, App., 325 So.2d 427. 

Ga—White v. Sate, 175 S.E2d 76, 121 GaApp. 701. 
La—State v Mackie, 352 So.2d 1297—State v. Lee, 364 
So. 2d 1024. 

Md.—Walter v. State, 243 A2d 626, 4 Md.App. 373. 
Minn.—State v. Aheam, 194 N.W,2d 256, 292 Minn. 
449 

Neb.—Sate v. Addison, 249 N.W.2d 746,197 Neb. 482. 
Nev.—Johnson v. Sate, 526 P.2d 69^ 90 Nev. 352. 
Tex.—Robinson v. Sate, Cr, 458 S.W.2d 75. 

Wo.—Vigil v. Sate, 250 N.W,2d 378, 76 Wis.2d 133. 
Refusal held abuse of discretion 
Ill.—People v. WUlis, 286 N.E2d 72, 6 Ill.App.3d 980. 
Independent counsel 

Cal—People v. Vermouth, 116 Cal.Rptr. 675, 42 
C.A.3d 353. 

Additional connsd 

Ind.—Smith v. Sate, 330 N.R2d 384, 165 IndApp. 37. 
N.G—State v. Hunter, 227 S.R2d 535, 290 N.G 556, 
cert. den. 97 S.Ct. 1106,429 U.S 1093, 51 L.Ed.2d 
539. 

Pro se representation 

Ind.—German v. Sate, 373 N.R2d 880, 268 Ind. 67. 
693. U.S.—Bishop v. Wamwright, GA.Fla, 511 F.2d 
664, cert. den. 96 S.G. 2186, 425 U.S. 980, 48 
L.Ed.2d 806. 

Refusal not error or prejudicial 
(2) Other instances. 

Ala—Clark v. Sate. Cr., 355 So.2d 400. 

Ark.—Blanton v. Sate, 458 S-W.2d 373, 249 Ark. 181, 
cert den. 91 S.G. 124a 401 U.S. 1003, 28 LEd.2d 
539. 

N.C—Sate v. Withers, 162 S.R2d 638, 2 
N.CApp. 201. 

Denial held not improper 

Ala.—Crumley v. State, 220 So.2d 862, 44 AlaApp. 
692, cert. den. 220 So.2d 868, 283 Ala. 713, and 90 
S.G. 84, 396 U.S. 831, 24 L.Ed.2d 82, reh. den. 90 
S.CL 371, 3% U.S. 949, 24 L.Ed.2d 255. 

OkL—Aebiscber v. Sate, Cr., 453 P.2d 34a 
70. Ga—Butler v. State, 213 S.E2d 490,134 GaApp. 
131. 

La—Sate v. Carruth, 311 So.2d 866. 

Miss.—Sam v State, 310 So.2d 923, cert. den. 96 S.G. 

454, 423 U.S. 1018,46 LEd.2d 390. 

N.G—Sate v. Tilley, 232 S.R2d 433, 292 N.G 132. 

Likelihood of unfair trial warrants continuance 
Wis.—Tucker v. Sate, 202 N,W.2d 897, 56 Wis.2d 728. 
Discretion not abused 

Kan.—Sate v. Cameron, 533 P.2d 1255, 216 Kan. 644. 

A witness’ refusal to testify, regard¬ 
less of whether it be for a good reason 
or not, is seldom a reason for postpone¬ 
ment 705 

70.5, Codefendant 

U.S—U.S. v. Sanchez, C.A.N.Y., 459 F.2d 10a cert, 
den. 93 $.Ct 156, 409 U.S. 864, 34 LEd.2d 112. 
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713. Cal—People v. Andrade, 150 CaLRptr. 662. 86 
C.A.3d 963. 

Nev.—Shelton v. Lamb, 460 P.2d 156, 85 Nev. 618. 

7135, Continuance held proper 

La.— Saw v. Jackson, 202 Stx2d 264, 250 La. 1100. 

7130. Denial proper 

La.—Sate v. Western, 355 Sa2d 1314. 
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CAWW 

Charges in state and ffdrml 
courts. Where charges for the name 
crime are pending in the state ar.d 
federal court*, a continuance should o* 
granted in the state *.«urt M hut a 
denial of a continuance on such ground 
m proper where the charges are not for 
the same crime, M 3 

Iout. Char* maim Uniform Narcotic* Act 
Ofci—fcddBr * State, Cr, 37* PZd V2 
1X12. US -TfcrUtr v Skylr, DCVa r« 
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kw -tat « KantmL F2d 19. 203 Km 303. 
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Md -Brthm * State, 335 A 2d 390, 24 MdApp. 39*. 
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44 

YkS -Per?* 7 CcJtar. 14l N W 2d 623, 14 Mich. 
App *45 

M:iru» -toS* v Bek 344 N W 2d 597, 275 Mwa 541 
Mm -Dddtawyer v to. 234 So,2d 292, cert dm 
91 SCt ir, 400 US 4H, 27 LEdM 157. 

\<t> — Kflcwdy 7 State, 105 NWM 7IQ, 171 Neb- 

140 

N C -to v Btttmzi, 174 S,E2d 524, 276 N.C. 690. 

to v Sam, 374 SE2d 8ft 8 N.CApp. 211. 
fa; -Ctaifoi » to, Cr, 453 P.2d 278-Colvard > 
to. Cf, 453 P 2d 715 

Or -State * Birchard, 540 P 2d 1033, 23 Or App. 17. 
HI -to v Leonardo, 375 A2d 1311 119 R.I 7. 
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Mich.—People v. Copperooi, 229 N.WM 913, 59 Mich. 

App. 745—Worthy v. State, 308 So.2d 921. 

Mo.—State v. Brown, 480 S.WM 843. 

RM.—State v. Cochran, 447 P.2d 520, 79 N.M. 640. 
N.G-Stite v. Lewis, 171 S.R2d 793, 7 N.C.App. 178. 
OkL—Lamascus v. State, Cr., 516 P.2d 279. 

Va.—Witt v. Com., 212 EE2d 293, 215 Va. 670. 
Witaess available is penitentiary 
(21 Other matters. 

lad.—Tail v. State, 188 RE2d 537, 244 Ind. 35. 

No way of locating witness 

Wk—Hansen v. State, 219 N.W.2d 246,64 Wk2d 541. 

pm 179 

26. Conn.—CJ jS. qaoted hi State v, Oarit, GrA.D., 
261 A2d 294, 301, S Conn.Gr. 689. 

29. Reteal of wftaeaa to testify in coart 

Kan.—State v. Hemoiager, 457 P.2d 141, 203 Kan. 

168, cert, dm 90 EG 696> 396 US. 1045, 24 
LEdM 689. 

Knowledge of fataitd departure at tine of 
croas-rrantaartoo 

U.E-U.S. v. Hendrickson, CA.NJ., 417 F.2d 225, 
cert. den. S.G 1271, 397 US. 1026, 25 LEdM 
537. 

30. Pa.—Corn. v. Burger, 171 A2d 599, 195 PaSuper. 
175. 

38. Colo.—Claxton v. People, 434 P.2d 407, 164 Colo. 
283. 
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Alaska—-tour v State, 553 P M 64 
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364, met dea 91 &€l 334. 434 US. J42, 54 
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97. US-Baady v US, C.AN.D. 240 F.2d 882, 
cert in «2 SCt 849, 369 U S. 131, 7 LEd2d 
"46, 

1, Arc —State v W-ilouawn, 502 P 2d 777, 210 Kan. 
501 

pm 377 

4, Anz.—State % Dowiung, Sll P.2d 638, 109 Ariz. 
456 

Cal—People » Laanen, 104 Cal.Rptr 425, 501 P.2d 
1245, 8 CM 292, app dim, cert. den. 93 S.CL 
2738, 412 U.& 91$. 37 LEd.2d 141 

m—People > Edward*. 302 NE2d 306, 55 HUd 25, 
cert, dm 44 S O. 1431, 415 US 928. 39 LEd.2d 
416 

Oil -White v to Cr., 458 P.2d 322, cot den. 90 
S a 921 347 U S. 917, 25 LEd. 2 d 98. 

7. No -O-Bncn v State, 500 P 2d 693, 88 Nev. 488. 

Wath—State * Waam 419 P,2d 789. 

W»-- ^ J 4^^ AAMitaafliwaa 

JTftalVMi3wCHNil CBummNSQ W CQKGBHHSCC 

L &—Sngkton v US, CAWmA, 381 FJd 1, cert. 
taSUO 601, 389 US. 1024, 19 LEdJd 673. 

It N.C—Sure v. Bowden, 228 S.E2d 414, 290 N.C 
702 

Old—Johnson v State, Cr., 386 P.2d 33ft. 

25. V S.-Taraer v. Ward, CAUtaft 321 FJd 918— 
US. » Haller, CAN.Y n 333 FJ2d 827, cert den. 
15 &a 27ft 379 U.S. 921, 13 LEd.2d 33ft reh. 
dm 85 SGt 643, 379 US. 984, 13 LEd2d 577. 

Ak-Mtauefieid v. to Cr., 260 Sa2d 607, 47 Ak 
App. 699. 

IB.—People v. Btfey, 320 N.E2d 49ft 24 RLAppJd 
245. 
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m i7S 

IS. U.S.—US. v. Com GARYn 425 FM 930, 
cat den.90S.Ct 1143, 39t USL 938,26 LEdM 
272—US. v. Fhto CAN.Y., 426 F2A 930, 
cat dm 91 SCt 149, 400 US. 90ft 27 LEdSd 
144—Homer v. US, CAMo, 508 FM 509. 

Del—Rjfaood Hcartkaa, he, ft State, 40! A2d 921. 

DC toy v. US. CA, 420 FM 253, 137 US 
App.DC 1 

Km—toe v. Nat, 454 PM 136, 203 Km 473. 

Ky.-Omefl v. Cm, 523 SWM 224. 

La.—toe ft Jarrow. 331 So. 2d 1, 

Md.—Nkfcote v. Stale, 252 AM 499, 6 Md.App. 644. 
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41. US.-U.S. v. Avarez, CA.Tex., 591 F.2d 10. 
Ga.—Reid v. State, 200 S.E2d 454, 129 GaApp, 657. 
Misa—King v. Sure, 168 So.2d 637, 251 Mm 161. 
OkL—Hill v. State, G., 567 P,2d 516. 

Tex.—Jackson v. State, Cr., 505 S.W.2d 916. 

Doe diligence sot shown 

Tex.—Varela v. State, Cr., 561 S,W.2d 186. 

42. Tcx-F»ekfa v. Sute, Cr., 495 S.W.2d 926. 

44. US.—Thompion v. US., CAOkL, 381 FM 664. 
Air—Cranmore v. State, 129 So.2d 121, 41 AlrApp. 

276—Kendrick v. State, G., 312 SoM 583, 55 
AkApp. 11. 

CaL—People v. Kane, 34 CaLRptr. 313, 220 CAM 
24a 

UL—People v. Tillman, 402 N.E2d 825,37 HLDec. 823, 
82 nLApp.3d 43a 

Ind-Stoehr v. Stale, 328 N.E2d 422, 263 Ind. 208, 
cert dm 96 EG 293, two cases, 423 US. 935, 46 
LEdM267. 

Lr—State v. Bennett, 341 SoM 847. 

Mich.—People v. Knox, lit RW.2d 828, 364 Mich. 

62a 

People v. Lnkm, 186 N.WM 867, 30 Mich. App. 
441. 

Ma—State v. Davison, App., 545 S.W.2d 723. 

N.C—State v. Lowery, 197 S.EM 27, 18 N.CApp. 
485. 

Ohio—State v. Haarihon House Fur nitu re, Inc., 193 
N.E2d 299, 118 Ohio App. 63. 

OkL—Colvard v. to G„ 453 PM 715. 

ED.—State v. DuBray, 298 N.WM 811. 

Tex—Hoots ft Stale, 346 S.WM 607, 171 Tex.G.R. 
ITS—Hart v. State, G^ 367 EWM 345—Moore v. 
State, G„ 446 EWM 877. 

Va.—SMBtat v. Can., 235 S£.2d 316, 218 Va. 25. 
Waik-State ft Smith, 353 PM 155, 56 Wask2d 368. 

pm i8i 

45. UJS.—UJS. v. Long, CAMo., 449 F.2d 288, cert 
den. 92 EG 1191, 1206, three cases, 405 U.E 97ft 
31 L.Bd.2d 247. 

4ft Kan.—State v. Mihnn, 447 PM 801, 202 Kan. 
196. 

pm 182 

59. Lr—State v. Jackson, 202 SoM 264, 250 Lr 

1100. 
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68 . Wash.—State v. Toliver. 494 P.2d 514. 6 Wash, 
App. 531. 

Wk—CJJS. quoted at length is Elam v. State, 1S4 
N.W.2d 176, 181, 50 Wis.2d 383. 

69. U.S.-U.S. v. Houlihan, C.A.N.Y., 332 F.2d 8, 
cert. den. 83 S.Ct 56, 379 U.S. 828, 13 LEd.2d 
37, and 85 S.Ct. 115, 379 U.S. 859,13 LEd.2d 61. 

Fla.—Coney v. State, App., 258 So.2d 497. 

Ga—Parrish v. State, 186 S.E2d 541, 125 GaApp. 97. 
La.—State v. Sheppard, 268 So.2d 590, 263 La. 379. 
Md—Bright v. State, 232 A2d 544, 1 Md.App. 657. 
Miss.—Conn v. State, 260 So.2d 471. 

Okl—Davidson v. State, Cr., 429 P.2d 1017. 

Wash.—State v. Abridge, 474 P.2d 114, 3 Wash.App. 
274. 

71. Miss.—King v. State, 168 So.2d 637, 251 Miss. 
161. 

72. Wash.—State v. Beck, 480 P.2d 803,4 Wtsh.App. 
306. 

W184 

74^ Conn.—CJS. quoted at length in State v. dark, 
GrAD., 261 A.2d 294, 301, 5 Conn.Gr. 689. 
Ga.—Eady v. State, 200 S.E2d 767, 129 GaApp. 656. 
Md.—Robinson v. State, 302 A.2d 659, 17 Md.App. 
451. 

Mo.—State v. Scott, 338 S.W.2d 873. 

Old.—Shelton v. State, CrApp., 583 P.2d 1107. 

Tex.—Meredith v. State, 350 S.W.2d 550, 171 Tex.Cr.R. 
359. 

75. Cal.—People v. Jones, 42 Cal.Rptr. 925, 232 
CA.2d 538. 

N.C—State v. Horae, 203 S.E2d 636, 21 N.C.App. 
197. 

Tex.—Peoples v. State, Cr., 477 S„W.2d 889. 

77. Fl?e days 

Tex.—Pitcock v. State, Cr., 420 S.W.2d 719. 

Two days 

Ky.—Adams v. Com. 424 S.W.2d 849. 

Day before trial 

Ga.—Harris v. State, 165 S.E2d 462,118 GaApp. 769, 
adhered to 166 S.E2d 94, 118 GaApp. 848. 
Mich.—People v. Collier, 168 N.W.2d 623, 16 Mich. 
App. 695. 

NM—Sttte v. Janunilk), App., 484 P.2d 768, 82 N.M. 
548. 

Other periods, etc. 

Ky.—Lynn v. Com., 408 S.W.2d 639, cert. den. 87 S.Ct. 
1359, 386 U.S. 1012, 18 LEd.2d 443. 
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83. Ariz.—State v. Altman, 482 P.2d 460, 107 Axis. 
93. 

84. Wash.—State v. Schaffer, 422 P.2d 285. 70 
Wash.2d 124. 

W187 

7. Wash.—State v. Schaffer, 422 P.2d 285, 70 
Washed 124. 

9. Wash.—State v. Shipefoeum, 481 P.2d 575,4 Wash. 
App. 10. 

17. Okl—Baeza v. State, Cr., 453 P.2d 271. 

pace 188 

28. Colo.—Qaxton v. People, 434 P.2d 407,164 Cola 
283. 

Kan.-Stat* v. MBuxn, 447 P.2d 801, 202 Kan. 196. 
2t Ky—Russell v. Com., 405 S.WJd 683. 

§ 504. -Excuse for Failure to 

Exercise Diligence 

page 190 

37. Coon.— CJS. qeeted ta State v. Clark, Cir.A.D., 
261 A 2d 294, 301, S Coon.Gr. 689. 


§ 505. Application and Affidavits 

48. Ga-Hampton v State, 234 S.E2d 698, 141 Ga. 
App 866 

III—People v. Robinson, 189 N.E2d 243. 27 Ill 2d 
289-People >. Hicks, 220 N E2d 461, 35 III 2d 
390, cert. den. 87 S.Ct. 1295, 386 US. 986, 18 
L.Ed 2d 236. 

Ind.-Brown v. State, 385 N,E2d 1148, 270 Ind 399, 
Kan.—State v. Watson, 466 P.2d 296, 204 Kan 681. 
Ky.—Rake v. Com., 468 S.W.2d 788 
Mich.—People v. Lakm, 186 N W.2d 867. 30 Mtch. 
App. 441. 

Mo.—State *. Gades, 428 S.W.2d 555—State \ Drope, 
462 S,W.2d 677. 

Nev.~Walker v. State. 542 P.2d 438, 91 Nev "24 
N.M.—State v. Padilla, App., 581 P.2d 1295, 91 NM. 
800. 

Tenn.—Houser v. State, 472 SW.2d 747. 4 Tenn.Cr. 
App. 422. 

Tex—Young v State, Cr., 374 S.W.2d 891, 

48.5. Ill-People v. Ayala, 233 N,E2d 80. 89 Ill. 
App.2d 393. 

Failure to apply to court 
U.S—U.S. V. Tatum. CA.Ga., 496 F.2d 1282 
Ark.—Cableton v. Sute, 420 $.W.2d 534, 243 Ark, 351. 
Wk—Hansen v. Sute, 219 N.W.2d 246. 64 Wk 2d 541. 

To obtain an extension of the statutory 
period within which an indictment 
must be disposed of after notice and 
request by a prisoner, the prosecuting 
attorney must make an application for 
a continuance for good cause shown in 
open court with the prisoner or his 
counsel being present. 4810 

48.10. N.Y—People v Masseili, 234 N.Y.S.2d 929, 
17 AD.2d 367, affd. 191 N.E2d 457, 13 N.Y.2d 
1 , 240 N.Y.S.2d 976 

49. Cal—People v. Franklin, 21 Cal.Rptr. 29, 202 
CA2d 528. 

Withdrawal of motion for refusal of court to 
hear it does not affect right to continuance 

Mas*.—Commonwealth v. Binkicwicz, 175 N.E2d 473, 
342 Mass, 740. 

§ 506. -Form 
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50. Fla.—Lyles v. Sute. App., 312 So.2d 495. 

Iowa—Sute v. Cowman, 212 N.W,2d 420. 

Miss.—Fermo v. State, 370 So.2d 930. 

Mo.—Sute v. Henderson, App., 568 S.W.2d 556. 
N.C—Sute v. Patton, 167 S.E2d 821, 5 N.C.App. 164. 
Old—Lewis v. Sute, Cr., 462 P.2d 336, 

Or.—State v. Hill 401 P.2d 43, 240 Or. 313. 

Pa.—Com. v. Kollock, 369 A.2d 787, 246 Pa.Super. 16. 
Tex—Ward v, Sttte, Cr., 427 S.W2d 876, 

Substantial compliance 
(I) Ark—Kelley v. Sute, 545 S.W.2d 919, 261 Ark. 
31. 

Mo—Sute v. Martin, App., 525 S.W.2d 804. 

Motion properly overrated, etc, 

Iowa— Sute v. McClain, 125 N.W.2d 764, 256 Iowa 
175, 4 AJLR.3d 134. 

Mo—State v. Cuckovich, 485 S.W,2d 16. 

Okl—Wartson v. State, Cr., 560 P.2d 1044. 

Tex.—Gonzales v. Sute, Cr., 470 S,W.2d 700-Rosales 
v. Sute, Cr., 473 S.W.2d 474. 

Rules must be strictly followed 

La—Sute v, Collins, 138 So.2d 546, 242 La. 704, cert. 

den. 83 S.Ct, 74, 371 U.S. 843, 9 LEd.2d 79. 
Ga—Horton v. State, 208 S.E2d 186, 132 GaApp. 
407. 

Ill—People v. Davk 261 N.E2d 314, 45 IH.2d 514. 
Ky.-Shockley v. Com., 415 S.W.2d 866. 
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51. Wash.—State v. Colbert. 564 P.2d 1182, 17 Wash. 
App 658 

52. Fla — Durcan v. State, App., 350 So.2d 525 
Ind-Finton v Sute, 193 N.E.2d 134, 244 Ind. 396. 
La—State v Brown, 322 So.2d 211. application dea 

352 So 2d 705. 

Mo-State v. Boykins, 399 S.W,2d 70, 

Tex.—Carr v. Sute, Cr., 475 S.W.2d 755, app. dam- 
cert den 93 S.Ct. 919, 409 US. 1099, 34 L.Ed.2d 
682, reh den, 93 S.Ct. 1379, 410 U.S. 948, 35 
L,Ed.2d 615—Allen v. Sute, Cr., 505 S.W.2d 923. 

Mere oral motion, etc. 

la— Sute v. Polk. 247 So.2d 853, 258 La. 738, 

Formal written motion not required 

III-People v. Bey, 298 N.E2d 184. 12 IU.App.3d 256. 

Oral motion sufficient 

Ind—Kleinnchert v. Sute, 297 N.E2d 822, 260 Ind. 
537. 

Tex—Ashabranner v Sute, Cr., 557 S.W.24 774. 

53. Tex—Davidson v. Sute, Cr, 399 S,W2d 808— 
Cline v. Sute, Cr., 463 S.W.2d 441. 

54. Tex—Counts v. Sute, Cr., 363 S.W.2d 288. 

55. Wash—Sute v. Williams, 530 P.2d 225, 85 
Wish.2d 29 
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56. Fla—SUte v. Dud*, App., 368 So.2d 918. 

57. U.S—Delph v. Slayton. D.GVa., 343 F.Supp. 
449, affd., C.A., 471 F,2d 648, on remand 355 
F.Supp. 888. 

Fla,—Sute v. Duda, App., 368 So.2d 918. 

5930. Tex—Davidson v, Sute, Cr., 399 S.W.2d 808. 
Oath before counsel 

Tex—Klechka v. Sute, Cr, 429 S.W.2d 900, cert den. 
89 S.Ct. 672, 393 U.S. 1044, 21 L.Ed.2d 592. 

Discretionary with court 

Tex—Martinez v. Sure, Cr., 489 S.W.2d 563. 

Ark—Brown v. Sute, 481 S.W.2d 366. 

60. U.S—U.S. v. Hams, CA.Cal, 436 F.2d T75. 
Cal—People v. Stump, 92 Cal.Rptr. 270, 14 CA.3d 
440. 

Ark.—Brown v. Sute. 481 S.W.2d 366. 

Ind.—Gerber v. State, 279 N.E2d 542, 258 Ind. 171— 
DeVaney v. Sute, 288 N.R2d 732, 259 Ind- 483. 
Kan—Sute v. Earley, 386 P.2d 221, 192 Kan. 144— 
State v. Milum, 447 P.2d 801, 202 Kan. 196, 
Ky—Wagner v. Com., 355 S.W.2d 151—Bagby v. 
Com., 424 S.W.Zd 119. 

La—Sute v. Devenow, 220 So.2d 78, 253 La. 796— 
Sute v. Daniels, 263 So.2d 859, 262 La. 475, cert 
den. 93 S.Q. 1378, 410 US. 944, 35 LEd.2d 610. 
Mass.—Com. v. Brandano, 269 N.E2d 84, 359 Mass. 
332. 

Mich.—People v. Logue, 186 N.W.Sd 863, 30 Mich. 
App. 669. 

Miss.—Saucier v. State, 259 So.2d 484. 

Mo—Sute v. Russell, 395 S.W.2d 151. 

Mont.—State v. Pascgo, 566 P,2d 802, 173 Moot 121. 
Nev.—Creps v. State, 581 P.2d 842, 94 Nev. 351, cert. 

den. 99 S.Ct. 570, 439 U.S. 981, 58 L.Ed.2d 653. 
N.C—Sute v. Moses, 158 S.E2d 617, 272 N.C 509. 
Okl.—Gomez v. Sttte, Cr., 567 P.2d 505. 

Or.—State v. Brauhn, 430 PJd 1012, 247 Or, 430. 
Tenn—Woods v. State, Cr., 552 S.W.2d 782. 

Tex.—Lewis v. Sttte, Cr., 481 S.W.2d 139—Hines v. 
Sttte, Cr., 495 S.W.2d 252. 

Wash.—Sute v. Toliver, 494 P.2d 514, 6 WashApp. 
531. 

Overruling of unsworn appiteatioa 

Iowa—State v. Sieren, 111 N.W.2d 249, 253 Iowa 118. 

Tex.—Corpus v. Sute, Cr., 463 S.W.2d 4. 

Necessity discretionary 

III—People v. Goodrich,’ 218 N.E2d 794,73 IRAppJd 
196. 

Refusal abuse of discretion 
Cal—People v. Buckey, 100 Cal.Rptr, 551, 23 CA3d 
740. 
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*3. Fa -Car * Staid. 22* Aid 15* FaSwper 
?«* 

Apptierion held usd? 

An* -Start ■ MdCMin. 4HP24^ *'.'•* Aw 24? 
W after rmmd *v» PId 411, ;,-J 4«j W, 4% 

At* Mtr 

ra-Fw^p « Km.i, 23* N E 24 <44, <H IS A*? Id »fr 
lad —Great » Slat* 2"* NEW ?U 214 l«* 44 
f6. US-LS « Vjcarv CAta, W fU 452, 
ctrt den *1 SO 1455, tmn >&*%, 410 L 1 W 
35 LU24X2 

Cai—Pyepi* v SchanmSer, 64 CttRptr 464, 25ft 
C A 2d If I 

ia-Pwpte * Fry 144 NEW 26", 29 LI Id 455 
Km-Statt r Lame*, 4*4 Fid ?lt 2M Kao 444 
Md.-Ftakan * Slate, 244 Aid 252, 13 MdApp 5*4 
Mon.-State * Abtarr,. IMS *14 lit 292 Aim 

444 

M*-Start v Sodui 415 5*14 3*3 
NM -State r Martawx, App,4TP:j9Jf 32 >M 
9 

NC-Sta* ¥ Murphy, 16" SEW 8 4 SC App 45" 
Ofci-Macrr v State, Cr, 442 Fid 284, 

Wn,—State y Moffett, 1?* N Sr 2d 16*. 46 Wald 164 
a Am-Stata* UwL WFW*?A^ Am 

Am.—Slam y Fort, 4*0 F24 669, 1SK Am *04, .*n 
*» 03 Sa 01U 40* t $ 1121, 32 LEdld 2t 1 
€7. US-US. * Fanutr. DC Ai* Ml FSupp 524, 
amL,CA.444FIdri,Cm ** 91 SCt 511 
419 US 10)*,42URdW 30 
Ak-Laateth v Seats, Cr, 262 Sold 622, 44 Ate 
Ajpp U4 

Cal—People «. Enm, V CaSRpt? 304, 20 CAld 
534—People v BesaCK 72 CalRptr 591 26? 
CAM 4 

Cert— Arefaney People,434PW101, r4Ccrt454 
G*.—Rjky V Start. 330 3X24 K4. 04 GaApp 4C 7 
Mm—Stats » Brow, 4|0 S.W W 143 
Ofci—Fw» y Start. Cr. 421 Fid 44*-Witec» * State. 
Or. 467 FJd 531 

Tern—Weak* v Start Cr, 4?61W 2d 310 
Win-Hen. y Start 1M N W W P6, 50 W»2d 3*) 

Mfc-Brtte y Gassy. 303 A 24 446. 

6 *. U1-U $. v Ds45ay, C A Ky, 436 F 24 10??- 
VS. v OsmSL CAffi. 440 F24 56* 

w 1* 

it. Cai—People v Stmt 50 CalRptx 26. 240 
C AM I 

DC—Hi v, MndheK DC. 397 FSnpp 166, afld 
599 F2d 31. Ill lfSApy.DC 2S4, cert dee,47 
SO 2641, to* (rt 431 US 933, 53 LEdld 

m 

Ma—Start s French. 476 SW 24 509 

SC— Start v Or nil ay, 1M SE2d 706, 257 SC SIS 

7t DC—Bern v, US, App, 253 A2d 457. 

01—People y, W«m 249 NE2d 99, 11! IBAppW 
143, 

rtA-V«*n v Start 2S4 KE24 765, 299 lad 157. 
Mi—Confer y Start 114 AM 823,229 Md 486. cert. 

4ml S3 SO 1*95, 374 US *41,10 LSdld 1061 
Tss.—Doartd y State. Cr* 453 SWld 125. 

Mot l» last 4*sr af trial 
US-411 y Lee*. CAMa, 449 Fid 211 cert dot 
n la 1191. 1206 dkrss ghs, 405 US 974. 31 
LB424M7 

7X m P a n pl i y WiBtom. 2S7 N.E24 1*1 7 01 
Apy34 261. 

Tm -Van y Start Cr* 421SWM 666 
ML a IS frt t Wmimptm, 225 NXM 472, *1 
0tApp24 m MK 241 REM 421 41 BL24 16 
Mss,—Mrt ?, Start 06 F24 423, 13 Ntv. 175 
061—ABoaea y, Brtrt Or* 392 PS4 61 


77. Depriradtti of cmr^4rttio«al r^fets 

Aia —Cite* % Start. 2W Se2d 518, 44 AUApp 15 
79. Is*-Sprite v Start, Cr, 452 SW2d 456, 

} SOH, -By Whom Made 

B2, V S —Marf&let s US, CA.Wit, 407 F2d 727, 
,ert dea 90 SCt 29 J96 US. 833, 24 LEd 2d 
34 

S3. US —Marjoio * IS, CA.Wm, 407 F.2d 727, 
del 90 SCt, 49, 3«6 US 833, 24 LEA2d 
44 

OC-Brcn v US, App., 244 AM 487 
Ux -Ei Fane Smtlh, Cr, 355 S,W 2d 756 

me 1*5 

*7. M»rt—Garrett v Start, 193 So, 432, 187 Mm. 
441 

T«-Shedrti » State, Cr, 441 S.W,2d 536-Moore v 
Start. Cr,446S W2d 877—Bnto v State, Cr, 459 
SW2d 834-Patoctt v Start Cr. 460 S,W.2d 
!37-»ocirti v Staa, Cr„ 499 S W,2d 129 

5 509, -Notice 

•f. l?w»— CJS. dtsd b Slate y M>m, 215 N,W 2d 
261 264 

| 5io, -Requisites and Suffi¬ 

ciency in General 

91. Cdo -Fscpie v Keeba, 565 P 2d 957, 39 Colo, 
App 124 

Mm-Krtf v Start. 168 So li 637, 251 Mm. 161 
Mo -Start y Lam, Apr-, 531 S W 2d 900 
Vt-Scare % Riidiert, 2G5 A 2d 547, 124 Vt. 380 
App&atiM MM iassffident 
Ga—Mater v Slate. 24«S E2d 344, 147 Ga App 538 
Appikatkw kM MfBcteat 
12 —PecpJe y Taylor. 226 N E2d 693. 82 IlLApp.2d 5. 
»X U S -U S v Albert, C ATeu 595 F 2d 283, reh. 
dm 599 F 2d 449, oat. den. 100 S.Ct. 448, 444 
US 963.62 L.Ed2d 375 

ArU-Jofcocn v State. 449 S.W.2d 954, 247 Ark 1086. 
lad-Km* v State. 119 N.E2d 568, 244 Ind. 121. 
Me.—Slate y Carta, 295 A.2d 252 
Mm-Knw v. Start 168 SaM 637, 251 Miss. 161- 
Rui6 v Start 182 So 2d 214, 254 Mm 641. 
Mo-Start y Lynch, App. 528 S.WJM 454. 

NC-State v Philhp, 134 SE2d 386, 261 N.C 263, 
cert den 84 SO. 1939, 377 U.S. 1003, 12 LEd.2d 
1052. reh dcs S5 SO, 28. 379 U S 874, 13 
LEd2d 83 

OW -lows y State, Cr, 410 P.2d 559, 

Lack of HtfSdeat time to p re par e d e fame 
(2) Other r&atten. 

Mo,-Start v. Kief, 375 SW.2d 34. 

93. U S-U.S y. Albert, CA.Tol, 595 F.2d 283, reh, 
den. 599 F.2d 449, cert den. 100 SCt 448, 444 
US 963, 62 LEd,2d 375. 

Am.—State v. Johmoo. 594 ?M 514, 122 Am. 260 
Fk-Satfier v. State, App, 222 So.2d 797. 

QL—Peoyk v. Gore. 2*4 N.E2d 333. 6 DLApp.3d 51, 
cert. des. 93 SO. 1534, 411 US 907, 36 LEd.2d 
196. 

Or -Stale v. Qm 530 PJtd 520, 20 Or App. 35— 
State v, Caddrt 544 PJd 594, 24 Or.App. 107. 
Tex-Moore y. State, Cr* 504 SW2d 904. 

totaslM 

94. UJK—US y, laauo, CAVa, 483 F.ld 731, cert 
dan. 94 SCL 2JM, 416 US 9*8,40 EEtUd 766. 

Ga,—Wttteam v. Oeodta^ 176SE2d 64, 226 Gx 549 
Paopb v. Elder, 391 KE2d 403, 29 IEDee. 140, 
73 UApp.3d 192. 

tai— Bfane v, Stale. 119 N,E2d 568, 244 Ind, 121. 
La.—Base v, Dcvesow, 220 So.2d 78, 253 La. 796. 
Me.—Stale v. Boykma, 399 SW.2d 70 
RC.-State v Stepney, 185 SE2d 844, 2*0 N.C 306. 
State y. Morphy, 167 SE2d 8, 4 N.C.App. 457, 


Grounds specified by statute 

Tex.—Burrell v. Start Cr., 446 S.W.2d 323. 

95. Neb,—State v. Russell, 115 N.W.2d 578. 
Continuance properly refused 
(1) D.C.—Btowa v. U.S., App., 244 A2d 487. 

Ind.—Tyner v. State, 333 N.E24 857,166 Xnd.App. 45. 
Ky.-Delacey v. Com., 494 S.W.2d 735. 

U-Sute v. Ricks, 138 So.2d 589, 242 La. 823-State 
v. Cain, 307 So, 2d 621. 

Mich.—People v. Knox, 111 N.W.2d 828, 364 Mich. 

m. 

Ma—State v. Shaw, 357 S.W^d 894—State v. Thomas, 
433 S W.2d 537. 

N.C.—State v. Smatbers, 214 SE2d 112, 287 N.C 226. 
Pa.—Com. v. Grew. 368 A2d 651, 470 Pa. 323. 

Tex.-White v. State, Cr., 475 SW.2d 927. 

97. La.—State v. Didcimon, 370 So.2d 557. 

Mm.—Smith v. State, 278 Sa2d 454, cert. den. 94 S.Ct 
579, 414 US. 1069, 38 LEd.2d 474. 

Mo.—State v. Martin, App., 525 S,W.2d 804. 

Tex —Hina v. State, a., 495 S.W.2d 252. 

Wjro.—Sim* v. State, 530 P.2d 1176. 

A Ala.—Stovall v. State, Cr., 239 So.2d 323, 46 Ala. 
App. 181. 
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930. Mm-King v. State, 168 So.2d 637, 251 Mm 
161. 

14. S.C.—State v. Greuhng, 186 S.E2d 706, 257 S.G 
515. 

Tex,—Penry v. State, Cr., 461 S.W.2d 626. 

§ 511 . -Stating Conclusions 

page 198 

27. Ga.—Atkins v. State, 187 S.E2d 132, 228 Ga. 
578. 

Ind—Bltime v. State, 189 N.E2d 568, 244 Ind. 121. 

29. Ky.-Delacey v. Com., 494 S.W.2d 735. 

page 199 

30. Ga.—Smith v. State, 170 S.E2d 832, 120 Ga.App. 
448. 

33. Tex.—Sellers v. State, Cr.» 492 S,W.2d 265- 
Booth v. Start Cr., 499 S.W.2d 129. 

§ 513(1). -Particular or Special 

Averments 

36. Wash.—State v. Edwards, 412 P.2d 747, 68 
W«iE2d 246. 

37. Gx—McLendon v. State, 180 S.E2d 567, 123 
Ga.App. 290. 

§ 513(2). -— Particular Mat* 

ters Respecting Absent 
Witnesses and Testimo- 


w2oe 

38. Tean.—Baxter v. State. Cr, 503 S.W.2d 226. 

39. Mm—Robinson v. State, 228 So2d 373. 

40. UX—UE v. Hoyos, CAAriz., 573 F.2d 1111. 
Kan.—Yurk v. Start 495 PJd 87, 208 Kan. 946. 
Mo.—State v. Collie, Apjx, 503 SW.2d 445. 

N.G—State v. Soachen, 214 EE2d 112, 287 N.C 226. 
Start v. Robinson, 201 S E2d 214, 20 N.CApp. 
279 

Tex.—Setters v. State, Cr., 492 EWJld 265. 

Natac and address 

Or.—State v. Hill, 401 P.2d 43, 240 Or. 313. 

Dented not error 

Ga.—Reid v. State, 200 EE2d 454, 129 GaApp, 657. 

41. Mm,—Rush v. State, 182 Sa2d 214, 254 Miss. 
641—Parham v. Stale, 229 Sa2d 582, 

OkL—Payne v, State, Or., 388 P,2d 331. 
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Denial not abuse of discretion 

Mo.—State v. Collie, App., 503 S.W 2d 445. 

42. Wash.—State v. Baker, 483 P2d 642, 4 Wash. 
App. 614. 

44. U.S.—Suit v. Ellis, GA.Tex, 282 F.2d 145. 
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47. Okl—Johnson v. State, Cr„ 559 P.2d 466. 

49. Tex.—Glover v. State, Cr., 470 S.W.2d 688. 

50. U.5.-U.S. v. Harris, GA.Okl., 441 F.2d 1333. 
Ark.—Shinsky v. State, 466 S.W.2d 909, 250 Ark. 614. 
La.—State v. Bland, 217 So.2d 195, 253 La 185. 
Md—Nichols v. State, 252 A.2d 499, 6 Md.App. 644. 
Mo.—State v. Lee, App., 492 S.W.2d 28—Sttte v. Col¬ 
lie, App., 503 S.W.2d 445—State v. Collie, Cr., 503 
S.W.2d 445. 

N.M.—Sttte v. Haddenham, App., 600 P 2d 846, 93 
N.M. 394, cert, den., 598 P.2d 1165, two cases. 93 
N.M. 205. 

Okl.—Colvard v. State; Cr., 453 P.2d 715. 

Tex.—Robinson v. State, Cr., 454 $.W.2d 747—Johnson 
v. State, Cr., 467 S.W.2d 247, cert. den. 92 S.Ct. 
273, 404 U.S. 951, 30 L.Ed.2d 268. 

Continuance properly refused 

La.—State v. Williams, 307 So.2d 623. 
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51. Ind—Orms v. Sute, 330 N.E2d 757, 165 Ind. 
App. 95. 

Md.—Clark v. Sute, 250 A.2d 317, 6 Md.App. 91. 
Okl.—Snow v. Sute; Cr., 453 P,2d 274. 

52. Ga—McLendon v. State, 180 S.E2d 567, 123 
Ga.App. 290. 

Okl.—Payne v. Sute, Cr., 388 P.2d 331. 

Tex.—Booth v. Sute, Cr., 499 S.W.2d 129. 

55. Fla.—Lyles v. State, App., 312 So 2d 495. 

Ill—People v. Blackman, 222 N.E2d 262, 76 IU.App.2d 

401. 

Affidavit insufficient 

Neb.—State v. Newton, 225 N.W.2d 562, 193 Neb. 129. 

56. Mo.—Sute v. Lee, App., 492 S.W.2d 28. 
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59. Ga.—Reaves v. State, 246 S.E2d 427, 146 Ga. 
App. 409. 

U.S.—Blackwdl v. U.S., GA.Ga., 405 F.2d 625, cert, 
den. 89 S.Q. 2104, 395 U.S. 962, 23 LEd.2d 
747—U.S. v. Pollack, CA.Fla., 427 F.2d 1168, 
cert den. 91 S.Q. 63,400 U.S. 831, ( 27 L.Ed.2d 62. 
Ala.—Sparks v. State, Cr.. 242 So.2d 403, 46 Ala-App. 
357, writ den. 242 So.2d 408, 286 Ala. 738, cert, 
den. 91 S.Ct 1382, 402 US. 909, 28 L.Ed.2d 650. 
Arir—State v. Ebert 519 P.2d 1149, 110 Ariz. 408. 
Aik.—Fisher v. Sute, 408 S.W.2d 894, 241 Ark. 545, 
cert. den. 88 S.Ct 43, 389 U.S. 821, 19 LEd.2d 
73—Shinsky v. Sute, 466 S.W.2d 909, 250 Ark. 
614—Hill v. Sute, 467 S.W.2d 179, 250 Ark. 812. 
Cal.—People v. Carter, 25 CaLRptr. 527, 208 GA.2d 
722. 

Ga.—Harris v. Sute, 165 S.E2d 462, 118 GaApp. 769, 
adhered to 166 S.E2d 94, 118 Ga.App. 848. 

DL—People v. Blackman, 222 N.E2d 262, 76 Ill.App.2d 
401-People v. Boyce, 366 N.E2d 914, 9 IU.Dec. 
403, 51 HLApp.3d 549. 

lad.-Tyner v. Sute, 333 N.E2d 857,166 IndApp. 45. 
Ky.—Pennington v. Com., 371 $.W.2d 478. 

La.—Sute v. Bland, 217 So.2d 195, 253 La. 185-Sute 
v. Chavers, 294 Sa2d 489, cert den. 95 S.Ct. 786, 
419 US. 1111,42 L.Ed.2d 80S. 

Me.—State v. Curds, 295 A.2d 252. 

Md.—dark v. State, 250 A.2d 317, 6 MdApp. 91. 
Mich.—People v. Knox, 111 N.W.2d 828, 364 Mich. 

62 a 

Mho.—State v. Bell, 146 N.W.2d 597, 275 Minn. 541, 
Maa—Bunin v. State, 328 $o.2d 334. 

Mo.—State v. Thomas, 433 S.W.2d 537. 

NJ.—State v. Kyles, 334 A.2d 44, 132 NJ.Super. 397. 
N.M.—Sute v. Hollowed App., 461 P.2d 238, 80 N.M. 
756. 


N C —Sute v. Smatherv 214 S E2d 112, 287 N.C. 226. 
Okl.—Snow v, State, Cr., 453 P.2d 274. 

Tenn —Latham v. State, Cr., 560 S.W.2d 410 
Tex.—Webb v. Sute, Cr., 460 S W 2d 903, 

Wash—Sute v. Kearney, 449 P.2d 400, 75 Wash 2d 
168. 

Wyo—Dreyer v. State, 540 P.2d 541. 

Affidavit held insufficient 

U.S.—Suit V. Ella, C.A.Tex,, 282 F.2d 145. 

Tex—Hsggerty v. State, Cr., 491 S.W.2d 916 

Substance of testimony, etc. 

Fla.—Barton v. Sute, App., 193 So.2d 618. 

Wash.—Sute v. Baker, 483 P.2d 642, 4 Wash.App. 614. 

Discretion not abused 

Ind.—Orms v. Sttte. 330 N.E2d 757, 165 Ind.App. 95. 
Tenn.—Maxwell v Sute, Cr., 501 S.W.2d 577. 

Properly overruled 

Tex—Moore v. Sute, Cr., 504 S.W.2d 904. 

60. Pa.—Com. v. Plath, 405 A.2d 1273, 267 Pa,Super. 
1. 
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61. Ill—People v. Wetss, 249 N.E2d 99, 111 III. 
App.2d 143 

Tex—Ferguson v. Sute, 338 S.W.2d 454, 170 Tex.Cr.R. 

58—Susttiia v. Sttte, Cr., 396 S.W.2d 381. 

61.5. Wyo.-Stms v. Sttte, 530 P.2d 1176. 
Continuance property refused 
La—State v. Williams, 307 $o.2d 623. 

Tex—Ewing v. Sute, Cr., 549 S.W.2d 392. 

62. U.S—U.S. v. Capaldo, GA.Conn., 402 F.2d 821, 
cert den. 89 S.Ct. 1476, 394 U.S. 989, 22 LEd2d 
764. 

Ark—Fisher v. Sute, 408 S.W.2d 894, 241 Ark. 545, 
cert. den. 88 S.Ct. 43, 389 U.S. 821, 19 LEd.2d 73. 

63. Md—Nichols v. Sure, 252 A.2d 499, 6 MdApp. 
644. 

65. Cal—People v. Carter, 25 Cal.Rptr. 527, 208 
C.A.2d 722. 

IU—People v. Robinson, 189 N.E2d 243,27 IlL2d 289. 
La.—State v. Dickinson, 370 So.2d 557. 

Mich—People v. Collier, 168 N.W.2d 623, 16 Mich. 
App. 695. 

Ma—State v. Terry, 472 S.W.2d 426, vac. in part on 
oth. grds. 92 S.Q. 2876, 408 U.S. 940, 33 L.Ed.2d 
763. 

Okl—Hux v. Sute, Cr., 554 p.2d $2. 

Tex—Berry v. Sute, Cr., 442 S.W.2d 713-Palasou v. 
Sute, Cr., 460 S.W.2d 137. 

Impeachment of witness on collateral matter 

Cal—People v. Hill, 96 CaLRptr. 813, 19 GA.3d 306. 
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66. Or.—Sute v. Hill, 401 P.2d 43, 240 Or. 313. 

67. U.S—Reiss v, U.S., GA.Mass., 324 F.2d 680, 
cert, dea 84 S.Ct. 667, 376 U.S. 911, 11 LEd^d 
609. 
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76. Ark—Brown v. Sute, 481 S.W.2d 366, 

Mo.—State v. Collie, App., 503 S.W.2d 445. 

Fatal defect 

(3) Other statements. 

Okl.—Snow v. Sttte, Cr., 453 P.2d 274. 

78. U.S.—Jackson v. U.S., GA.Tex., 330 F J2d 445, 
cert. den. 85 S.Ct 42, 379 U.S. 821, 13 LEd.2d 
32. 

Cal—People v. Dalton, 20 CaLRptr. 51, 201 C.A,2d 
396, 95 A.L.R,2d 628, 

79. Cal—People v. Carter, 25 CaLRptr. 527, 208 
C.A.2d 722, 

Ind.—Orms v. Sttte, 330 N.E2d 757, 165 IndApp. 95. 
Mo.—State v. Thomas, 433 S.W.2d 537. 
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§ 513(3).-Showing Dil¬ 

igence 
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84. U.S—Thompson v. U.S., C A.OkL, 381 F.2d 664. 
Am—State v. Ebert, 519 P.2d 1149, 110 Aria. 408. 
Cal—People v Hanz, 12 Cal.Rptr. 282, 190 C.A.2d 

793. cert den. 82 S.Ct. 444, 368 U.S. 969, 7 
L.EcL2d 398-People v. Carter, 25 CaLRptr. 527, 
208 C.A.2d 722. 

IU—People v. Gamble, 353 N„E2d 136, 41 IU.App.3d 
394. 

Ind—Tyner v. State, 333 N.E.2d 857, 166 IndApp. 45. 
Kan,— CJS, dted in Sute v. Ransom, 661 P.2d 392, 
397, 233 Kan 185, on reh. 673 P.2d 1101, 234 
Kan. 322, cert. den. 105 S.Ct. 88, 83 LEd2d 34. 
U—Sute v. Bland, 217 Sa2d 195, 253 La. 185—Sute 
v. Chavers, 294 So.2d 489, cert. den. 95 $.Ct 786, 
419 U.S. 1111,42 LEd2d 808. 

Md—Nichols v. Sute, 252 A.2d 499, 6 Md.App. 644. 
Mich—People v. Collier. 168 N.W^d 623, 16 Mich. 
App. 695. 

Miss.—Rush v. State. 182 So.2d 214, 254 Misa. 641. 
Mo.—Sttte v. Cbllie, App., 503 S.W.2d 445. 

Mont—Sute v. Pascgo, 566 P.2d 802, 173 Mont. 12!. 
N.M.—Sute v. Haddenham, App., 600 P.2d 846, 93 
N.M. 394, cert. den. 598 P.2d 1165, two cases, 93 
N.M. 205. 

Okl.—Colvard v. Sute, Cr., 453 P.2d 715. 

Diligence insufficiently shown 
Arm—SUte v. Richie. 521 P.2d 1136, 110 Am. 590. 
Ind—Shropshire v. Sttte, 279 N.E2d 219, 258 Ind 70. 
N.M—Sute v. Martinez, App., 487 P.2d 919, 83 N.M. 
9. 

Tex.—Johnson v. Sttte, Cr., 467 S,W.2d 247, cert den. 

92 $.Ct. 273, 404 U.S. 951, 30 L.Ed.2d 268—Kelly 
v. Sttte. Cr., 471 S.W.2d 65—Booth v. Sttte. Cr., 
499 S.W.2d 129. 
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85. IlL—People v. Bey, 298 N.E2d 184,12 IlLApp.3d 
256. 

La—Sttte v. dark, App., 437 So.2d 879, writ den. 442 
So.2d 460. 

Okl—Colvard v. State, Cr., 453 P.2d 715. 

Pa.—Com v. Hoffman, 386 A,2d 138, 255 Pt-Super. 66, 
Tex.—Sdkn v. Sttte, Cr., 492 S-W.2d 265. 

88. Okl—Hux v. State, Cr., 554 P.2d 82. 
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93. Okl—Bom v. Sttte, Cr., 397 P.2d 924, cert. den. 
85 S.Q. 718, 379 U.S. 1000, 13 LEd2d 701. 

94. Wash.—State v. Moore, 499 P.2d 16, 7 Wash. 
App. 1. 

§ 515. -Amendments 
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6. IlL—People v. Arndt, 280 N.E2d 230, 50 HL2d 
390 

Miss.—King v. Sttte, 168 So.2d 637, 251 Miss. 161. 

§ 516. -Corroborative or Sup¬ 

plemental Affidavits 

11. N.M—Sure v. Haddenham, App., 600 P.2d 846, 

93 N.M. 394, cert. den. 598 P.2d 1165, two cases. 
93 N.M. 205. 

OkL—Wimple v. Sute, Cr., 397 P,2d 696-Brown v. 
Sute, Cr., 456 P.2d 604. 

§ 517 . -Right to Contradict or 

to Discredit Affidavit 
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16. CaL—People v, Hanz, 12 CaLRptr. 282, 190 
GA.2d 793, cert. den. 82 S.Ct 444, 368 US. 969, 
7 LEd2d 398. 

Mich—People v. Walker, 180 N.W.2d 193, 24 hfich. 
App. 36a affid. 189 N.WJd 41, 38S Mich. 396 
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61.5, Ky-Click* Com , 413 S.W.24 415. 

P*S® 215 

61.10. K> -Shockley v Com, 415 S W.2d S66. 

N C —Suit ¥ Murphy, 167 S E.2d 8. 4 N.C.App. 457. 

Okl —Ethridge v State, Cr. 418 P2d 95 

Or-Stele % Lc*y, 475 P 2d 430. 3 OrApp. 612 

62. US—US v Charnay, CA.Nev., 577 F2d 81. 
Ak —Heednck* ¥ Slate, 202 So.2d 738, 281 Ala. 

374-Sauh > Suit Cr, 239 So.2d 904, 46 Ak 
\pp 233 

Lklw-Stote v Coburn, 354 P.2d 751, 82 Idaho 737. 
Ill —People v Smtfh, 179 NE2d 20, 23 U1.24 512. 
Man—Com v Nunea. 221 NE2d 752, 351 Man. 401 
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SC —State % Greene, 180 S.E2U 179, 255 SC. 548. 
Uuh—State * Kefcach. 461 P 2d 297, 23 Utah2d 231. 
«ae on oth grda 92 Sft 2858, 408 U S. 935. 33 
L Ed 2d 751 

Homy evidence only 

Mo —State v Gadujvscfc, 445 S.W.2d 16 

63. Aru—State v. McClendon, 419 P.2d 69, 101 
Arw 225, app after remand 437 P.2d 421, 103 
Am. 105, 46 A LR 3d 537 

SC —State v Greene, 110 SE2d 179, 255 SC 548. 
Tern—Wdvw ¥ State, 452 SW2d 355, 2 TeaaCr, 
App 131 

Wash -State v Walker, 557 P 24 1330, 16 Wnh.App. 
63* 

**j» 

64. Date of cantin—nce hdd proper or not 
ahne of dtocretioa 

US—Gravemnw v, US. CACal, 399 F.2d 677 
Ahtka-Mead v State, 445 P2d 229 
Hawaa—Stale v Gager, 3*0 P 2d 739. 45 Han 478. 
13 -People v Washington, 217 NE2d 356, 70 III 
App 2d 432—People v Goodrich, 218 N E2d 794, 
7 3 Ill , App 2d 196. 

K> — Storky v Com ,378 SW2d816 
U-State ¥ Richey, 249 So 24 143, 258 La. 1094, 
SC—Stale > Bullock, 111 &E2d 657. cert, gr 80 ECt. 
959, 362 US 968, 4 L.Ed2d 900, cert. dam. 81 
S Ct, 686, 365 U.S 292, 5 LEd.2d 570. 

Tex—Eatnda v State. Cr , 406 S W.2d 448 
Mo —State v Slicker, 342 S,W2d 946, 

65. Ak—Goldin v State, 12* 1 So.2d 375, 271 Ak 
675 

Prejudice or inflate public opinion 

<31 Other marten. 

US-US v BJetteneaa, C.A.N.Y., 279 F.2d 32a 
Mm-Smum v State, 221 So.2d 368. 

65J8. Lnck of anffidont tee to prepnra de- 
fea«e m t tgtMkhci 
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USApp.DC Mi 

a—ftepll «. McLaBjTt 312 N E2d 300. 19 IQ. App 3d 
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Okl -Pate >. State, Cr., 361 F.2d 1086. 
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68 . Ttt-WdJaflm v, State, Cr., 461 SW.2d 614. 

§ 519, -Necessity of Personal 

Presence of Accused 

pt* 218 

74, IQ.—People v. Wooda, 189 N,E2d 293, 27 BL2d 
393. 

Mo—State v. Hoboes. 428 SW.2d 571. 

§ 520, -Presumptions and Bur¬ 

den of Proof 

pnpe 219 

85. Ak—Nickeraon v. State, 217 So.2d 536, 283 Ak. 
387, 

Aru.-Sttte v. Miles, 440 P.2d 911, 103 Ark 291. 
Cal.—People v, BoeviQe, 72 Cal.Rptr. 592, 267 CA.2d 

Mo.—State v. Taylor. 413 SW^d 849. 


863. Ak—Butler v. State, 232 So.2d 631, 285 Ak 
387, cert. darn. 92 S.Ct 1807, 406 U.S. 939, 32 
LEcL2d 140. 

Am.—CJ3. dted la McWilliams v. Justice Court 
Tucson Precmct No. 1, 424 P.2d 848, 853, 5 Ariz. 
App. 200. 

Or—State v. Young, 463 P.2d 374, 1 OrApp. 562. 
86.10. Ind.—Johnson v. State, 260 N.E2d 782, 254 
Ind. 465. 

Ky.—Click v. Corn., 418 SW.2d 415. 

Md.—Burley v. State. 262 A.2d 769, 8 Md.App. 702. 
Okl—Wimple v. Stole, Cr., 397 P.2d 696-Reid v. 
Stole, 478 P.2d 988, mod. on oth. grds. 507 P.2d 
915. 

87. U.E—Leino v. US., CA.N.M., 338 F.2d *154. 
Cal—People v. Johnson, 85 CaLRptr. 485, 5 CA.3d 
851. 

Okl.-Colvanl v State, Cr., 453 P.2d 715. 

Borden of inquiry not on conrt 

U.S.—McKay v. Carberry, D.CCal., 238 F.Supp. 856. 

89. U.E—Lemo v. U.S., C.A.N.M., 338 F.2d 154. 

Other matters which must be shown 
by applicant have been considered. 8920 

89 JO. Who witnesses are 

U.l-Lemo v. U.S., CAN.M., 338 F.2d 154. 
Reasons for discharge of attorney 
Okl.—Henegar v. Stole, Cr., 700 P.2d 659. 
Competency and relevancy of testimony 
U.S.—Lemo v. U.S, C.A.N.M., 338 F.2d 154. 
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90. Ariz.—State v. Kendall, 481 P.2d 265, 107 Ariz. 
28. 

§ 521. -Imposition of Condition 

by Court 

91. Ga.—Retd v. State, 200 S.E2d 454, 129 GaApp. 
657. 

Mass.—Com. v. Duquette, 438 N.E.2d 334, 386 Mass. 
834. 

Neb-State v. Martinez, 148 N.W.2d 841, 181 Neb. 
391 

Condition held improper 

Fk-Berry v. State, App., 203 So.2d 336. 
Consonance denied 
Iowa—State v. Marti, 290 N.W.2d 57a 
Ky—Ddacey v. Com., 494 S.W.2d 735. 

§ 522. -Time for Which Contin¬ 

uance May Be Granted 

97. U.S—U.S. ex rel. Drew v. Myers, GAPa., 327 
F.2d 174, cert den. 85 S.Ct. 88, 379 U.S. 847, 13 
LEd2d 52. 

Alaska—Klockenbrink v. State, 472 P.2d 958. 

Ariz.—Schultz v. Peterson, 531 P.2d 1128, 111 Ariz. 
421. 

Cal—People v. Robinson, 31 Cal.Rptr. 723,217 GAJd 
433. 

Fk—Homer v. State, App., 358 So.2d 1176. 

Ga—Key v. State, 246 S.EJd 723, 146 Ga.Apjx 536, 
cert. den. 99 ECt. 590, 439 U.E 990, 58 L.Ed.2d 
665, reh. den. 99 ECt 885, 439 U.E 1104, 59 
LEd.2d 65. 

Kan.—State v. Davis, 495 P.2d 965, 209 Kan. 225. 
Md—Bryant v. State, 191 A2d 566. 232 Md. 2a 
Miss.—GJTJE died to Gooch v. State, 384 So.2d 74, 76, 
cert den. 101 ECt. 1374,450 U.E 923, 67 L.Ed.2d 
35Z 

Mont-State v. Gafford, 563 P,2d 1129,172 Mont. 380. 
N.D—State v. Berger, 234 N.W.2d 6. 

Dtocrttei held not nbnaed 
<1) UE—U.E v. Regner, C.ACal., 677 F.2d 754, 
cert. den. 103 ECt 220, 459 U.E 911, 74 L.Ed.2d 175. 
(3) Other periods, 
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U.S.—U.S. v. Holiday, C.A.N.Y., 319 F.2d 775—Sand¬ 
ers v. U.S., C.A.Fal., 416 F.2d 194, cert. den. 90 
S.Ct. 978, two cases, 397 U.S. 952, 25 LEd.2d 135. 
Ala.—Horst v. State, Cr., 307 So.2d 62, 54 AlaApp. 

254, cert. den. 307 So.2d 73, 293 Ala. 548. 

Ariz.—State v. George, 403 P.2d 932, 98 Ariz, 290- 
State v. Jackson, 514 P.2d 480, 109 Ariz. 559. 
Cola—People v. Swazo, 610 P.2d 1072, 199 Colo. 486. 
I1L—People v. Poland, 174 N.E2d 804, 22 m.2d 175. 
Ind—Scfaalkle v. State, 396 N.E2d 384, 272 Ind. 134. 
Ma—State v. Tschirner, App., 504 S.W.2d 301 
Or.—State v. Christenson, 535 P.2d 558, 21 Or.App. 
458. 

Wash.—State v. Perez, 553 P.2d 1107, 16 WashApp. 
154. 
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98. Cal—People v. Maddox, 63 Cal.Rptr. 371, 433 
P.2d 163, 67 C.2d 647. 

Miss.—Gooch v. State, 384 So.2d 74, cert. den. 101 
S.Ct 1374, 450 U.S. 923, 67 LEd2d 352. 

99. OkL—Wyatt v. State; Cr., 410 P2d 86. 

t U.S.-US. v. Fairchild, C.A.OkL, 435 F.2d 972. 
NX—State v. Smith, 169 A2d 482, 66 NJ.Super. 465, 
affd 177 A.2d 561, 36 NX 307. 

N.M.—State v. White, 424 P.2d 402, 77 N.M. 488. 
Denial of request for particular period held 
proper 

(3) Other periods. 

US.—US. v. Tramunti, CA.N.Y., 513 F.2d 1087, cert, 
den. 96 S.a 54, 55 four cases, 423 U.S. 832, 46 
L.Ed.2d 50. 

2. Ga.—Walker v. State, 226 S.E2d 274, 138 GaApp. 
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05, US.—US. v. Carrillo, C.A.Tex., 561 FXd 1125. 
Ind.—Schmidt v. State, 265 N.E2d 219, 255 Ind. 443, 
reh. den. 267 N.E2d 554, 256 Ind. 218. 

Pa.—Com. v. Warner, 225 A 2d 98, 209 Pa.Super. 215, 
cert. den. 88 S.CL 477, 389 US. 986, 19 LEd.2d 
479. 
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10. Md—Dennett v. State, 311 A.2d 437, 19 Md 
App. 376. 

Particular statutory provisions construed 

(2) Iowa—Doerflein v. Bennett, 145 N.W.2d 15, 259 
Iowa 785. 

(3) Other statutes. 

CiL—People v. Katzman, 66 Cal.Rptr. 319,258 GAXd 
777. 

Kan.—State v. Petrin, 515 PXd 748, 213 Kan. 258. 
Not applicable to coart of common pleas 
Ohio-State v. Martin, 384 N.E2d 239, 56 Ohio St.2d 
289,10 0.0.3d 415. 

12. Iowa—Doerflein v. Bennett, 145 N.W.2d 15, 259 
Iowa 785. 

$ 523. Order and Entry Thereof on 
Record 

1350. Mas*.—Com. v. Ambers, 357 N.E2d 323, 4 
MasaApp. 647. 

Nvbc pro tnc order fadteatiag conti—ance by 

&—People v. Beraette, 258 N.E2d 793, 45 IE2d 227, 
revd on oth. grds. 91 S,Ct 2290, 2291, 403 US. 
947, 29 L.Ed2d 851 

W.Va.—State v. Fender, 268 S.E2d 120, 165 W.Va. 

44a 

Openttioa aud effect 

Fla.—Stale v. Kurtz, App. 354 So2d 890. 

Kan.—State v. Watie, 574 P.2d 1368, 223 Kan. 337. 
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The effect of a continuance when an 
indictment is nolle pressed and a new 
indictment of a lesser offence substi¬ 
tuted has been adjudicated.” 10 


18.10. CoatisuaBce held applicable to lesser 
offense 

11!.—People v. Arndt, 280 N.E2d 230, 50 I11.2d 390. 

§ 524. — Erroneous Refusal of 
Continuance 

N.G—State v, Brooks, 248 S.E2d 369, 38 N.C.App. 
445, app. after remand 270 S.E2d 592, 49 N.C. 
App. 14, app. dbm., review den., Sup., 276 S.E2d 
285. 

§ 525. —— Objections or Excep¬ 
tions and Waiver Thereof 

21 Cal.—Callahan v. People, 95 Cal.Rptr. 423, 17 
C.A.3d 1011. 

Ga.—Duffy v. State, 275 S.E2d 658, 156 GaApp. 847. 
m.—City of Chicago v. Purvey, 270 NE2d 279, 132 
IU.App.2d 632. 

Iod—Minton v. State, 378 N.E2d 639. 269 Ind. 39. 
Iowa—State v. Myers, 215 N.W.2d 262. 

Ky.—Shanks v. Com.. App., 575 S.W.2d 163. 

Miss.—Herring v. State, 374 So.2d 784. 

N.M.-State v. Jaranullo, App., 537 P.2d 55. 88 N.M. 
60, cert. den. 540 P.2d 248, 88 N.M. 378. 

Failure to avail of appeal 

Nev.—Tucker v. State, 562 P.2d 827, 93 Nev. 226. 

Waiver held mot shown 

N.C.—State v. Brooks, 248 S.E2d 369, 38 N.C.App. 
445, app. after remand 270 S.E2d 592, 49 N.C 
App. 14, app. disa., cert, den.. Sup., 276 S.E2d 
285. 

2X5. Alaska-WUliams v. State, 600 P.2d 741. 

Ariz.—State v. Wise, 419 P.2d 342, 101 Ariz. 315. 
Ark.—Decker v. State, 499 S.W.2d 612, 255 Ark. 138. 
CaL—People v. Franklin, 21 CaLRptr. 29, 202 C.A.2d 
528. 

IIL—People v. Harris, 387 N.E2d 1109,26 ULDec. 279, 
70 IU.App.2d 363. 

Wash.—State v. Mickens, 377 P.2d 240, 61 Wash.2d 83. 
2X10. D.C.—Mason v. U.S., App., 256 A.2d 565. 
Ind.—Graham v. State, 303 N.E2d 274, 261 Ind. 330. 

Ky.—Riebesehl v. Com., 434 S.W.2d 41. 
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235. Ala.—Belcher v. Stale, Cr., 325 So.2d 195, 56 
AlaApp. 688, quashed on oth. grds. 325 So.2d 
199, oert. den. 96 S.Ct 1728, 425 VS. 952, 48 
L.Ed2d 196. 

m—People v. Taylor, 323 N.E2d 388, 25 IILApp.3d 
396. 

Ky.—Stepp v. Com., 608 S.W.2d 371. 

Tena.—Leek v. State, 392 S.W2d 456, 216 Term. 337. 
24. Ala.—Stallworth v. State, Cr., 296 Sa2d 243, 52 
AlaApp. 619. 

275. Md.—Moss v. Director, Patuxent Inst., 359 
A-2d 236, 32 MdApp. 66, revd. on oth. grds. 369 
A.2d 1011, 279 Md. 561. 

P ic amap tion 

Cal.—People v. McGill, 65 Cal.Rptr. 48X 257 CA.2d 
759. 

Erroneous advice by court 

CaL—Irving v. Superior Court, Alameda County, 155 
CalRptr. 654, 93 CA.3d 596. 

27.10. N.M.—State v. White, 424 P.2d 402, 77 N.M. 
488. 

27.15, U.S.-U.S. v. Faber, CA.Va.. 477 F.2d 300 
Cal.—People v. Carter, 59 Cal.Rptr. 394, 251 GA.2d 
400. 

Ind.—Reid v. Sate, 231 N.E2d 80S, 249 Ind. 247. 

The state likewise waives objection to 
the form of the application by the ac¬ 
cused for a continuance by failing to 
object thereto. 2711 

2751. N.D.—State v. DePriest, 206 N.W.2d 859. 
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2750. Waiver coerced 

Fla.—Sumbry v Sate, App., 310 So.2d 445, 

§ 526 . -Setting Aside Order 
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30. People v. Wilson. 278 N E2d 473, 3 IU.App.3d 
481. 

3X U.S-US. v. Carione, CA.I1L, 666 F.2d 1112, 
cert den. 102 S.Ct. 2271, 2272, 456 U.S. 991, 73 
LEd.2d 1286. 

§ 527. Second or Further Continu¬ 
ance 

39. U.S.—U.S. v Grandinetti, CA.Pa., 337 F.2d 
1010, cert. den. 85 S.Ct. 700, 379 U.S, 990, 13 
L.Eti2d 610—U.S. v. Annpnester, CA.Va., 416 
F.2d 28, cert den. 90 S.Ct 755, two cases, 396 
U.S. 1060, 24 L Ed.2d 753. 

Cal.—People v. Gaynor, 36 Cal.Rptr. 219, 223 CA.2d 
575—People v. Cohen. 90 Cal.Rptr. 612,12 C.A.3d 
298. 

COon.—State v. Ptcheco, Cir.A.D., 203 A.2d 242, 2 
Conn-Cir. 584. 

D.C.—U.S. v. Jonea, DC., 43 F.R.D. 511. 

Gregory v. U.S., App., 271 A.2d 791. 

Fla.—Thomas v. Sate, App., 223 So.2d 391. 

Ga.—Burney v. Sate, 257 S.E2d 543, 244 Ga. 33. cert. 

den. 100 S.Q. 463, 444 U.S. 970, 62 L.Ed.2d 385. 
Ill—People v. McCreary. 194 N E.2d 233, 29 D1.2d 
295. 

Iowa—Sate v. Lewder, 129 N.W.2d 11, 256 Iowa 853. 
cert. den. 85 S.Ct. 1110, 380 U.S. 965, 14 L.Ed2d 
155. 

Ky.—Jackson v. Com., 445 S.W.2d 835. 

Md.—Sollard v. Sate, 252 A.2d 267, 6 Md.App. 560. 
Mo.—Sate v. Miroros, 349 S.W.2d 925. 

S.C—Sate v. Brooks, lit S.E2d 686, 235 S.C 344, 
cert. den. and app. dism. 81 S.Ct. 707, 365 U.S. 
300, 5 L.Ed.2d 689. 

Tex.—Duncan v. Sate. 339 S.W.2d 220, 170 Tex.Cr.R. 
132—Adams v. State, Cr., 385 S.W.2d 857—Shir- 
den v. Sate, Cr., 439 S.W.2d 348. 

Denial of farther continuance held proper 
Ala.—Fletcher v. Sate, 277 So.2d 882, 291 Ala. 67. 
Fla.—Mills v. Sate, App., 280 So.2d 35. 

Ill—People v. StutzeL 300 N.E2d 642, 13 m.App.3d 
406—People v. Hampton, 302 N.E2d 691, 14 III. 
App.3d 427. 

Ind.—Neeley v. Sate, 297 N.E2d 475, 156 IndApp. 
449-Smith v. Sate, 330 N.E2d 384, 165 IndApp. 
37. 

Ky,—Green v. Com., 556 S.W.2d 684. 

La.—Sate v. Rollins, 351 So.2d 47a 

Pa.—Com. v. DiPasquale, 246 A.2d 430, 431 Pa. 536. 

Tenn.—Bouchard v. State, Cr., 554 S.W.2d 654. 

Tex.—Hines v. Sate, Cr., 495 S.W.2d 251 
Denial uo4 abuse of discretion 
U.S.—U.S. V. Correia, C.AMass., 531 F.2d 1095. 
Ark.—Sumlin v. Sate, 587 S.W.2d 571, 266 Ark. 709. 
Conn.—Sate v. Michaels, 373 A.2d 564, 34 Conn.Sup. 
514. 

Ga.—Davis v. State, 218 S.E2d 297, 135 GaApp, 584. 
Ill.—People v. Robinson, 310 N.E2d 652,18 IU.App.3d 
804. 

Ind.—Owens v. Sate, 304 N.E2d 333, 158 IndApp. 
693. 

Mass.—Com. v, Coward, 386 N.E2d 748, 7 MassApp. 
867. 

Ma—State v. Bolden, App., 525 S.W.2d 625. 

N.G—State v. Rigsbee, 203 S.E2d 660, 21 N.CApp. 

188, affd 206 S.E2d 656, 285 N.G 708. 

Okl.—Smith v. Sate, Cr., 539 PXd 138a 

Tex.—Freeman v. Sate, Cr., 556 S.W.24 287, oert. den. 

98 S.Ct. 1284, 434 U.S. 1088, 55 L.Ed,2d 794. 
Wash.—Porter v. Civil Service Co mm otion of Spokane, 
532 P.2d 296, 12 WashApp. 767. 
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574. 

lad—Cartn • Sot*, 274 NE2d ID, 254 lad V'2 
Lfc—!State v Carter 2 tU So 2 d 62*. Zfc? U ! 6 C 
Ud-Cmty * Soar. 2*4 A 2d 162. i? Mi \pp Ml 
tart den « 5C! »*.\ 435 L 5 629, r LEdZJ 
! 0 tt. 

Mjcfc—PaopAt * Taajc, !«3 NWW 52*, 22 Mica 

AW» 43% 

Mam—Stile * Htthor. !4i N W W il" 2*3 Mxn 
475 

M*-State v Hatch*, 15) 5> 2i TQi 
NC—State * PJmfcfv 1M SEW 3*4 Z 6 J SC 263, 
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Otoo-Ctfy rfDays® v Thomas, 193 N E2d 5*1, J’l 
Otao App 165. app don 191 NEW 106, r5 
06m St »"* 

Oil—Towaky > State, Cr. 355 P2d 420—Marff v 
State, Cr., 119 PM 7 JO-Cctvard » State. Cr . 453 

rid U 3 

Or—State *, Tkomptom, 402 PM 243, 240 Or 46* 
Pa.—Coen v Warn*. 15 Btort. 254. afit 225 Aid 9*. 
»9PAS«pcr 2)3, seat (tea. SB SO 477, 5*9 L S, 
946. 19 LEd.24 749 

EC—State v Brook*, 111 SEW 686 233 SC 344, 
•art dm and app dam. I) SCt 707, 363 US 
m 3 UBdid m 
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401 U1 937, 33 LEdld 736 
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46.10. Cal—People v Sum, 27 CalRptr 445, 211 
C A 2d * 6 0-ftopte v l«. 57 CalRptr 281, 249 
C A 2d 234, art dm SI S O P3, 3*9 VS. 876, 
i4 L Ed2i 163, ret dot *8 50 341, 389 U.5. 
944, HI Ed,2d 3*1 

tiki —Orrw*% State, Cr, 377 P 2d *47. 

Or —State * Pa*e, 523 P2d 1291, 18 OrApp. 109. 
Dtadal of emttaaaace held proper 
lS—Artlteort v US, CACal, 302 F,2d 603, cert, 
dm $} SCt 294, PI US 93ft 9 LEd2d 238. 

US « rd Paatan a, Maraaey, D.C.P*., 220 
F Supp 901—RaaOmoa v. Patterson, D.CCoto., 
27 J F Sapp 493—U S ex rri Rotaaon v. Randle, 
DC Pa, 320 FSapp. 113, 

Cal—PeepJe * Reacts, 117 Cal Rptr. *63, 42 C.A.3d 
*52 

IJ -Fwpte v Crawford, 179 N.E2d 667,23 IH.2d 605. 
lad-Wade « State. 317 N E2d 1309, 270 lad 549. 
Pa-Ow v Wamt, 225 A.2d 98, 209 PtSoper. 215, 
ctn den. 88 SO. 477, 3*9 U.S 9S6, 19 LEd2d 
4"4 

Sail wHmm 

O* —Bradshaw v. State, 2M SE2d 173, 132 OtApp. 

363 

A continuance may be properly de¬ 
nied where a prior continuance was 
granted on the condition that there 
would be no further continuances. 44 ® 

46J6. iad —Bryant v. State. 271 NE2d 127, 256 
lad 587 

$ 528. -Application 

473. low*—Stett » Me Neal 158 N.W,2d 129, 261 
lonlltT 

4a«. Tea -Norton s State, Cr., 364 SW. 2 d 714. 

§ 529. -Showing 

49. Ah.-Cart v. State, Cr., 307 Said 28, 54 Ala. 
App 217. 

Mi 229 

51. Where tutimmy p artly corrobontfre 

V S -U S v Mcnarty, CA Fla.. 497 F.2d 486. 

5Z Anz.—State v. BecertE 606 PJd 25, 124 Arte. 
535 
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41 Ofeeo—date v. Cwwmifcan. 167 S E2d 8 T. 171 
Ofteo St, 54. 


flnrnw mnj iinvwm vbshi 
Gl—L alat v Scale, 299 lE2d 466. 244 G* 217 
43l Iwd-HaB *. Stela. 28* NEW IT, 153 ladApp 
6 8 * M aefc y v State. 2*1 HEW 413, 156 lad 
App 966 

41 US.—la rt Harm. CA, 425 F 24 916 

VS—VS t. Mttmi CAMteL, 422 FM IX^em 
4m 90 ICt, 2196, 599 VS fll 26 LEd 2 d 561 
PH, 'Oritejlir v. Stem App. 196 So2d 301. 
mm Stete % DeOata, 192 N W 2 d 179, 777 Mm 
211 

Oe -ftaa* a, Sterta, 469 P U 763, 2 Or App 575 
40, Cal F aopte *, De Law, 7 Cal Rptr 7S3, 1*4 
CAJM 6SI 
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NC—State v. Matthews, 245 EEJd 727, 295 N.C 265, 
cert dm 991C*. 1046, 439 U.S. 1128, 59 LEd.2d 
90, 

54. Iaporttert fetor, etc. 

Tex.—Adma v. State, Cr., 385 S.W2d 857. 

505. lad—Bean v. State, 317 N.E2d 463, 162 lad. 
App 1. 

Md—Hteaeswcrth v. State, 262 AJd 328, 9 MdApp. 
St. 

Me 234 

5015. Tex.—Dascaa v. State, 339 EWJd 220 170 
Tex.Cr.IL 13Z 

5020 OIL—Carter v. Stale, Or. 321 PM 85. 

99. VS-VS v. Dapeee, CAIx, 429 FJd 56*. 
Cal—People v. Fekn, 12 CalRptr. 745, 191 CA.2d 
581-People v. Jchwoa. 85 CxLRptx. 485, 5 
CAJd 151. 

UL—People v. Kteh. 43* RE3d 593, 63 RLDee. 662, 
107 BLApp;3d Cl. 

La.—Stale v. Vtowrtiw, 363 So. 2 d *93, 262 U 571. 
Tex.—Ahwrec v. Slate. Cr., 471 SLW.2d 450 

SO Mo—State T.- - App. 463 S.WJd 573. 

60S. Mam.—Com v. LaFkor, 296 N.E2d 517, 1 
MamApp; 327. 

<l) UO-fea v. UE, CA.Cal, 271 F.2d *95, col 
dm 10 ECt. 160, 362 UE 930,4 LEd.2d 168-UE v. 
Btoaaer, CACoio, 440 F.2d 697—US v. Moriarty, 
CA R*., 467 FJd 4*6. 


IB.—People v. Black, 266 N.E2d 458, 130 IllApp2d 
996, affd. 288 N.E2d 376, 52 DlJd 544* cert dm 

93 Sa 2155, 411 U.S. 967, 36 LEdJd 689, reh. 
dea. 93 SCt, 3015,412 U.S 963, 37 L.Ed2d 1011 

La.—State v. Stafford, 246 So.2d 849, 258 La. 523. 
Tex.—Duncan v. State, 339 SW.2d 220, 170 TexCr.E 
131 

§ 530(1). Definitions 

ptge231 

6230. Cal—People v. Leonard, 24 CalRptr. 597, 
207 CA2d 409. 

Other defljritkms 

Mich.—People v. Coleman, 172 N.W.2d 512, 19 Mich. 
App. 250. 

El—State v, Ricci, 268 AJd 692. 107 El 581 

67. U3—Byrth v. U.S, CA-MOm 327 FJd 917, cert, 
dm 84 S.Ct 1333. 377 US. 931, 12 LEd2d 295. 

Siwfiar deflafrkwi 

(3) Anz.-State v. Simpier, 399 P.2d 719, 1 Arit 
App. 98. 

CaL—People v. Gofctoeso, 293 PJd 495, 139 CA.2d 
146—People v. Crawford, 61 CalRptr. 471 453 
CA.2d 524, cert. den. 88 S.Cl 1254, 390 U.S 
1006, 20 L.EdL2d 108. 

DeL—State v. Wimett, Soper., 205 A2d 510, 8 Storey 
111—State v. Mattmheftkc, 215 A .2d 443, 9 Storey 
163. 

lad.—Sams v. State, 243 N.E2d 879, 251 Ind, 571. 
Iowa-State v. Wesson, 149 N.W.2d 190,260 Iowa 331. 
Neb.—State v. Lewis, 128 N.W.2d 610, 177 Neb. 173. 
N.Y.—People v. Taddio, 55 N.EJd 749, 292 N.Y. 
488-People v. Fddman, 71 N.E 2 d 433, 296 N.Y. 
127. 

N.C.—State v. Comminfs, 148 S.E2d 97,267 N.C 300. 
Ohio—State v. Butler, App., 94 N.E2d 457, reh. den. 

94 N.E2d 7ia 

Indirect or drannstantlil evidence 

(1) CaL—People v. Goldstein, 293 PJd 495, 139 
Cal.App.2d 146. 

(3) Arit—State v. Tbompaon, 415 P.2d 566, 101 
An*. 31 

W232 

68 . Md.—Metz v. State, 262 A2d 331,9 MdApp. 15. 

Bask refloirement 

N.C—State v. Paricer, 150 SE2d 421 268 N.C 251 
Shaflar defUttone 

Arh.—State v. Riley, 470 P^d 484, 12 ArizApp. 336. 
Md.—Nidhoh v. State, 247 AJd 722, 5 MdApp. 340. 

69. m—People v. Christhnaen, 254 N^2d 156, 118 
QLAppJd 51. 

Ma—State v. Cox, 352 SWJd 665-Stale v. Repazzi, 
379 SWJd S7S 

72. Dfeiadka mara ftdty stated 

<2> USr-Vodaoa v. US. CACaL, 354 R2d 911 
cert dm, 86 SCL 1896,384 VS 991,16 LEd2d 1007, 
reh. dm 87 SO. 27, 385 VS 893, 17 L.E& 2 d 127. 
Tcm-^Bttopv. State, 287 SW.2d 49, 199 Teas. 428. 
Tex*—Romas v. State, Cr. 478 $.W.2d 102 . 

74J* Qa.—CJA aootsd h Ward v. State, 210 &E2d 
772, 773, 233 Ga. 251. 

OkL—CJJS. footed at lea^h h Nichols v. State, Cr. 
418 P.2d 77, 84. 

Other defiafttaw 

Aita-State v. Simpier, 399 PJd 719, 1 ArizApp. 91 
Cal.—People v. Matoroogh, 10 CaLRptr. 632, 359 P^d 
30, 55 C2tf 249. 

Neb.—State v. Lewis, 128 N.W.2d 610, 177 Neb. 173. 
7A10. Mo.—State v. Cox, 352 S.W.2d 665—State v. 

Regaxzi, Mo. 379 S.W.2d 575. 

75. Or.—State v. Baker, 438 PJd 971 249 Or. 549. 
75. Ga.—CJS. fmtad ia Ward v. State, 210 S.E2d 
772, 773, 233 Ga. 251. 
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77. Arix—State v. Valenzuela, 425 P.2d 127, 5 Ant 
App. 225. 

Testimony in criminal cases has 
been defined as statements made un¬ 
der oath upon the trial of the case.’ 3 5 

83.5. Ga.—Haggard v. State, 147 EEJd 469, 113 
GaApp. 185. 

§ 530(2). General Principles 

8330. Kan.—State v. Jarvis, 443 P.2d 272,201 Kan. 

678—State v. Estes, 532 F.2d 1283, 216 Kan. 382. 
Ohio—State v. Tims, 224 N.E2d 348, 9 Ohio St2d 
136—State v. Fairbanks, 292 N.E2d 325, 33 Ohio 
App.2d 39, mod. on oth. gxds. 289 N.E2d 352, 32 
Ohio St2d 34. 

Evidence code 

CaL—Pitchess v. Superior Court of Los Angeles Coun¬ 
ty, 113 CaLRptr. 897, 522 PJd 305, 11 C3d 531. 
833d. US—US. v. Page, GACal., 302 F.2d 81. 

In absence of statutory rule as to 
admissibility of evidence, common law 
principles are applicable subject to 
such modification or adjustment as is 
permitted in light of reason and experi¬ 
ence.* 33 * 

8336b. U.S—O’Brien v. U.S., CA.Ala., 411 F.2d 
521 

US. v. Dovico, D.CN.Y., 261 FSupp. 862, 
affiL, CA, 380 F.2d 325, cert den. 88 ECt 308, 
389 U.S. 944, 19 LEd.2d 301 
8338. US—McCray v. State of IE, IE, 87 S.Ct. 
1056, 386 US. 300, 18 LEdJd 61 reh. den. 87 
SCt 1474, 386 US. 1041 18 L.Ed.2d 616. 

US. v. Howard, D.GNeb., 228 F.Supp. 939. 
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8330. Rike of Dedskm Act as not governing 
adnUUUty 

US.—US. v. Hopps, GAMd., 331 F.2d 331 cert. den. 
85 ECt 39. 379 US. 820, 13 LEd.2d 31. 

State rake need not mirror federal rales 
US.—Manets v. Wainwright, GAFk, 512 F.2d 88, 
reh. gr. 519 F.2d 1085. Vac. on oth. grds. 528 
FJd 1381, reh. den. 528 F.2d 1381 cert dtsm. 97 
ECt 1593, 430 US. 55a 51 LEd.2d 630 
8334. CaL—People v. Spriggs, 36 CaLRptr. 841, 389 
PJd 377, 60 G2d 868. 

8336. Ontcome of trial and sentence not de- 
ternrfnative of admtalbflity 

CaL—People v. Gant, 60 CaLRptr. 154, 252 CA2d 

101 . 

83.78. Proof by aa y co mp etent evidence 

Coto.—Harris v. People, 484 PJd 1223, 174 Cola 483. 

Brood rak of ndmkribfltty f av ored to federal 
cents 

US—Atom v, USl, GAtocL, 454 FJd 289, cert den. 

92 ECt 1765, 406 US. 917, 32 LSdJd 116. 
83JE US—Hob v. US, CAGx. 342 F.2d 163. 
CaL—People v. Cask, 43 CaLRptr. 286, 232 GA2d 
899. 

Evidence of govenmant 

US—Abd v. US, N.Y., 80 S.G 683,362 US 217,4 
L.Ed2d 668, reh. den. 80 ECt 1056, 362 US. 984, 
4 LEdJd 1019. 

83J2. Cola Moore v. People, 434 PJd 131 164 
Cola 221 

Ma—CJS dtet to State v. Simon, 680 SWJd 346, 
351 

Moral anbatentfvt law ae governing ndratafeO- 
llj 

US —Bar ney v. US. CAJ*k, 339 FJd 91. 
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84. Other definitions 

(2) U.E-U.S. v. Bnddle, D.GCal., 212 FSupp. 584. 
Cal.—People v. Cooper, 44 CaLRptr. 483, 234 C.A2d 
587, affd. 87 ECt 788, 386 UE 51 17 L.E&2d 
730, reh. den. 87 ECt 1283, 386 U.S. 988, 18 
L.Ed.2d 243. 
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84S. Coon.—State v. Tomaatffi, 216 A.2d 625. 153 
Conn. 365. 

Ohio—State v, Szefcyk, 191 N.E2d 238. 

85. US—Beadnell v. US, GAOL, 303 F.2d 87. 
Arix—State v. Hunter, 423 P.2d 727, 5 AnxApp. 112, 
mod. 433 P.2d 21 102 Arix 471 
Wis.—Stare v. Barnes, 187 NW.2d 845, 52 Wa.2d 82. 

85.10. Conn.—State v. TomaneUi, 216 A 2d 625, 153 
Coon. 365. 

Pa.—Com. v. Covert 469 A.2d 248, 322 PaSuper. 191 
Notice of taking 

Cal.—People v. Griffith, 97 CaLRptr. 367, 19 C.A.3d 
948. 

N.H.-Stale v. Miller, 154 A.2d 699, 102 N.H. 260. 
Wit—State v. Barnes, 187 N.W.2d 845, 52 Wk2d 82. 
86S. U.S.—US v. Harm, C.A.Ohio, 331 F.2d 600. 
Conn.—State v. Tocnaneili, 216 A.2d 625, 153 Conn. 
365. 

84.10. Conn.-State v. TomaneUi, 216 A.2d 625, 153 
Com. 365. 

N.Y.—People v. Sowle, 327 N.YS2d 510, 68 Misc.2d 
569. 

Dnty of party to call matter of jadldal aotice to 
attention of court 

Coon.—State v. Lane, Gr.A.D., 232 A2d 518, 4 Conn. 
Cir. 368. 

Reqaeet refused where made c er tai n time after 

- 

TCTujCI 

US-US V, BkrteL D.GIowa, 340 F.Supp. 1140. 

87. IE—People v. McDonald, 263 N.E2d 75, 46 
IU.2d 91 

NJ.—State v. Walker, 181 A2d 1, 37 NJ. 208, cert, 
den. 83 S.O. 89, 371 US 85a 9 LEd.2d 86. 

88. US-US v. Gonzales, CANY., 442 F.2d 698, 
cert den. 92 ECl 146, 404 US 845, 30 LEd.2d 
81. 

US v. Bostic, D.C.Fa., 258 FSupp. 977. 
Sonrces of jndidal knowledge 
(4) CaL—People v. Areherd, 91 CaLRptr. 397, 477 
P.2d 421 3 G3d 615. 

Fla.—Spriggs v. State, App,, 158 So.2d 786. 

Iowa—State v. Ladd, 106 N,W.2d 10a 252 Iowa 487. 

n 

Statutes and rules of court have list¬ 
ed the facts of which judicial notice 
will be taken.* 11 

88.1. Idaho-State v. EgE 238 P. 514, 41 Idaho 422. 
Statute held not exdasire 
Idaho—City of Lewiston v. Fmy, 420 PJd 80S, 91 
Idaho 321 

8E5. EL—Stare v. Mam, 180 AJd 814, 94 El. 338. 
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88J0. CaL—People v. Torres, 17 CaLRptr. 495, 366 
P.2d 823, 56 G2d 864, oert den. 82 ECt. 866, 369 
US 838, 7 LEdJd 841 
People v. Bartlett, 18 CaLRptr. 48a 199 GA.2d 
173. 

8E25. NJ.—State v, Walker, 181 A2d 1, 37 NJ. 
208, cert den. 83 ECt 89, 371 US 85a 9 
LEd.2d 86. 

89. CaL—People v. PtuB^a 40 CaLRptr, 403, 229 
CA2d 496-People v. Mekbor, 47 CaLRptr. 235, 
237 G2d 685. 

Md.—White v. Stale, 223 A2d 259, 244 Md 188-Ve- 
ney v. Stale, 246 A2d 568, 251 Md. 182, cert. den. 
89 ECt 1284, 394 US 948, 22 L.Ed.2d 482. 
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Johnson v Stare, 257 A.2d 756, 8 MdApp. 28. 

Tenn,—CJS. cited k Smith v. State, Cr App., 607 
S.W.2d 906. 907. 

Either for sffirmsace or reversal of judgment 

N.Y.—People v. Sowle, 327 N,Y.S.2d 5ia 68 Misa2d 
569. 

895. N.C—State v. Waddell 164 EE2d 75. 3 N.G 
App. 58. 

89.10. Ky.—Baldwin v. Com., 406 EWJd 860. 

89.15. U.S—Dava v. Bennett CAIowa, 400 F.2d 
27V, cert den. 89 ECt 2137, 395 US 98a 23 
LEd.2d 768. 

Arix—Stare v. Hunter, 423 P.2d 727, 5 AnxApp. 112, 
433 P.2d 22, 102 Arix 472. 

Cal —People v. Btboc, 72 CaLRptr. 198, 266 GA.24 
537. 

UL—People v. Clifton, 296 N.E2d 48, 11 QLApp.3d 

112 . 

Essential eknacats of offense 

Fk-Wnght v. State, App., 199 Sa2d 321. 

90. Misdemeanor convictions 

Mias.—Jackson v. Waller. 160 Sa2d 184,248 Mm. 166. 

§ 532. Matters of Common Knowl¬ 
edge in General 

91. US-Weaver v. U.S., GA.Ak, 298 F.2d 496— 
US v. Ricdardl CAN.Y., 357 F.2d 91, 13 AL. 
E3d 550, oert. den. 86 ECt 1464, 384 US 942, 
16 LEd2d 54a cert dm 87 ECt 35, 385 U.E 
814, 17 L.Ed.2d 55—U.E v. Daniels, C.AKy., 429 
F.2d 1273, app. after remand 446 F.2d 967. 

CsL—People v. Kutx 9 CaLRptr. 626, 187 GA2d 
431—People v. Gurrola, 32 Cal.Rptr. 368, 218 
C.A2d 349. 

Cona—State v. TomaneUi 216 A2d 625, 153 Conn. 
365. 

Idaho-City of Lewiston v. Fnuy, 420 P.2d 805, 91 
Idaho 322. 

DL—People v. Tassone, 241 N.E2d 419, 41 IR2d 7. 
cert den. 89 ECt 1318. 394 U.E 965, 22 L.Ed.2d 
567. 

Tam.—Carter v. State, Cr., 447 EW.2d 115, 1 Tenn.Gr. 
App. 545. 
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915 Social problems gen era te d by drunk driv¬ 
en* 

tod.—State v. McLaughlin, App. 4 Dist, 471 N.R2d 
1125. 

92. EG-State v. HiE 138 EE2d 829, 245 S.C. 76. 

Vt-State v. Martel 177 A2d 236, 122 Vt 491. 

94. N.Y.-Peopk v. Kaspreyk, 298 N.YS2d 334, 59 
Mbc.2d 234 

Vt-State v. Martel 177 A2d 236, 122 Vt 491. 

94.10. Vt—Stare v. Martel 177 A2d 236, 122 Vt 
491. 

94.15. US-US. v. Brooks, D.GU, 298 FSupp. 
254, affd, CA, 422 F.2d 365, cert den. 90 ECt 
1709, 398 US. 911, 26 L.EtL2d 73-U.E v. 
Reeves* D.GFla., 325 FSupp. 179. 

Ala.—Duncan v. State, 176 Sa2d 84a 278 Ala. 145. 

CaL—People v. KeUett 81 CaLRptr. 917,1 GAM 704. 

Comt—State v. Boles, 240 A2d 92a 5 Coon.Cir. 22. 

DeL-Stare v. Donut, 188 A2d 526, 5 Storey 510. 

D.G—US v. Wallace A Tiernan, Inc., CA., 349 F.2d 
222, 121 USAppJD.G 245. 

Fk.—Stewart v. State, App., 187 So.2d 358—Tudda v. 
State, App., 212 So2d 387, writ quashed. 221 Sa2d 
143, cert. den. 90 ECt 453, 396 U.E 969, 24 
L.Ed.2d 435. 

El.—People v. HaE 253 N.E2d 89a 117 HLApp.2d 
116. 

tod—Richardson v. State, 220 N.EJd 345, 247 tod. 
610. 

Me.—State v. BhisdeQ, 253 A2d 341. 

Mass.—Chin Kee v. Coot, 235 N.E2d 787, 354 Maas. 
156. 

Mian.—City of St. Paid v. Lofthom* 146 N.W.2d 858, 
275 Minn. 312, 
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Mm * Vtjtr?. *: v - A, *:■*, :*? Mm M" 

mi dm Vt SO W VHS !* « I U2d 

wa—» star,? ,* * r? Mw 

8F* 

Vfo —tea* v ^t*. i * :d * -» 

NJ—State* S^arf'.rsvc, f^’. A 2? ' *i SiS^r^r 
486, md r vtn |?n ?*: % li >? "7 NJSa* 
pc; 2». tfM »*} a u 7 r *; \ ? :?4 
N Y -Fcoffc * £**.*«» :*' N Y 5 Id M, 2.5 M -jc Id 

?S2, Air a« s v s ;<s •*:», ;* m.w :i 

3«D-IM*fc * 4rtnt C.t? «:? N V 5 li WG, 
47 Mac 2d 19T *Fd 2« N E 2d 1* U NY 2J 
2ta, m nys:44? 

NC-Sttfc* Mwpn. J50S* » 3— 26* NC 2.4- 
Sta*e V Fo*t*r t*» SE2d #►:, Ifcl NC W; 
OU-Njchofe % State. Cr. 4!* P2d 
1C-State * Pcror i*2 SEZ4 44) 2?; SC 3*1 
cert dm 19 SO *3* ‘93 US i*r* :; l Ed 2d 
r»j 

Tax -Jack kt. > Sum, Cr, 403 1W 2d 145„ mfl irn 
«’ ICt 303, 3S5 L S 43$, 1? LEJ2J ir 
Vx—JUrty « Cm, ti! SE2J 412. *39 V» fc* 

w«*»-sui» c Beat, 333 r:i i?t 3 ? 

Matters tmamljr knowa 
(10) That a taach awed method i - yril;^ rd jf 
rnfan or contraband a k fUnb it Jewz a n»& 
Cal-Peopfcv Crealty. 14C*£Rjsrr t:i MCA2d 
210 . 

Othar matters, tec, 

(3) Aridmowal mattm 

Ul-US v Sebwam. DCPx, 2H FSupp *04- 
ITA v Epatet*. DCN Y, 240 F Sapp. W-15 v 
Bnaip m. DCNV. 299 FSttpy 225 
Aik.—Barry v City cfSpm&k, 3*1 SWId "45. 2)« 
Art 32*, 3 XL RJd 925 

CaL-Peopk « Cmcrd. 65 CalRptr M 2r CAM 
444, oert dn *4 SO 231. 393 L$ 9JS, 21 

LM2d 19* 

Cana—State * ML 219 A 2d 21L W Cc®« 54C 
DC—IHswefl v U1, C A, 352 F24 TO,122 US App 
D C, 229 

Fla.—Aafefey v State. App, S3* Se2d 5KV—State > 
Coyk, App., It! So,2d fc^t 
Kan—State v Ward. 427 F2d !St )te Kaa 23 
Ln—State ▼ Oaadry. PJ So 2d 192, 24^ U 631 
Mn-Staa* v Camla. App, 441 S W 2d 7$3 
Ni,-C3ty of Ntmecfc v Ute, 200 A.2d 30$. 33 N J 
Snpcr 499 

NY,—People* DeLapo,2te»NYS2d 353. IbNY2d 
2*9. 2U N C2d 639. cart den «6 SO 1235. 323 
US 94116 LfidSd 305 

NC—Suae v Craddock. 15* SR2d 23, 272 NC 16C 
State v Faaiknar, Itt LE.Id 9, $ N’CApp. 113. 
Or—Stem v. Knukcr*. 42t F2d 170, 247 Or 296 
Fn-Ccan ». Ai^oc. 216 A 2d SO. 420 Pa. 193, 16 
XUUd 1126—Com. * Laa w n alu. 235 A24 136. 
427 Pa. 435. 

SD—Stela v, Napek. 129 MW 2d 537, SO S D. 625. 
Twn—My r. teat*. 379 SWld 7|0, 214 Tcan 296. 
Tex—Dramnett *. Suae, Or , 314 SW 2d W 

Enaadpaki af dam 

N.C—Stau «. CarraO, 193 SJUd *5. 2S2 KC 32c. 

Mi33« 

HA Cat—Paopk * Eaoarocya. 7B CalRprr 785, 
273 C A 2d 8S3, cert dm <W SO 1092, 39? t S 
975* 25 CE4M 2$9. 

Wk—Suae *. Orapfx 164 N.W.M 266 41 W*2d 312, 
34 ALR.34 7*7, me. 91 SCt. 490, 400 U.S 505, 
27 LBAld 371, mmi amS to I«4 N.W.2d 88.30 
Wk2d 407, 

CaL-Pwpb a. Stem. 72 CalRpcr 198, 266 CA2d 
337, 

#US. NY P aapl e * McErina, 233 H.Y&.Z& 637, 
RNteStlM 

HJS kim-PUpa * Sute* 143 Sn2d 152, 246 
Mm 191, apt dten and cart, den 13 SCt. 1018, 


j"2 l Y Na, 10 LEd 2d 123. reh den 83 SCt 
!«)*, .t 7 ) l S *T. 10 L Ed 2d 7 03 

Marten conumly kaoira 

»h Otte .T-urrr» 

L S -M.L7ard v L S, C A A;k. 346 F 2d 495, motion 
dm J>WF:d :59,cert dm 89 SCt 149, 393 U.S 
ijOA. 21 L Ed 2d 134. nrb d« *9 SCt. 638, 393 
l s :iM5. 23 L Ed 24 598 

IIJ— Pwpk * FeprAraati, i^l S E2d 5, 21 Ill 2d 75. 

94,35. C*i -P*cr< % 23 Cal Rptr 779, 373 

P W 56 ?, 58 C 24 304, cert den 83 SCt. 950, 372 
L’S 432, 9 LEd24 9"", and S3 SCt 953. 372 
l S 455, 9 L Ed 2d 474. ttay of ewcuticn den. 83 
SCt ™ 11 L.E4 2d 15 

Maiten ccwnoniy kaoira 

Mi Other mattm 

U ~f*vk v Bcnuttc, 19? N E2d 436. 30 IIL2d 359 

Judicial notice has also been taken of 
facta concerning other particular 
crimes, M 44 

94.46, Cons —Suit v Capooi$ro, Cir.AD, 238 
A 2d 434,4 CwavCtr 603, camfK«K» denied 234 
A 24 444, 155 Coen "2ft 

gQ qkmfcjM 

U S-Spw*i:« v U S,. Mtt, 89 S,a 584, 393 US. 41D 
21 L EA24 63? 

SUk -C« > Tod;*o, 294 N E2i 860, 363 Maw. 

44? 

N V -Fft^ie > Opone, 232 N Y S2d 3, 35 Mac.2d 

nr: 

Sodany 

l' S— Daawis * Vjbw*. DC Tex. 324 FSupp 1320. 

94J0. W*h~S? 4 ie * Tlseobald. 470 P 24 188, 78 
%oh,2d 384 

Time off For goo 4 bekarior 

U) Tex —Ox'per r Suit, Cr, 365 S.W.2d 793. 

Parole 

12) Other facts. 

F!x — Paraavre % State, 224 So 2d 855, vac. ns part on 
oth pdx 92 SO 285?, 408 U.S. 935, 33 L.Ed.2d 
?5I 

Tea.— Onbaan v Suit, Cr., 422 5 W.2d 92 2. 

94*55. US—US v Riccanb. C.A.N.Y, 357 F.2d 
91, 13 A LR 3d 550, cert. den. 86 SO. 1464, 384 
V S 442. 39 LEd 2d 540, cert den. 87 SO. 35, 
3*5 U S. 814, 1? L Ed 24 55-Potter *. U.S., 
CAFU. 362 F 2d 493 

Cal —Vickery » Sopertor Court for Loe Angeles Coun¬ 
ty, M CalRptr 834, 10 CA.3d 110. 

Ga—Chester v, State, 140 S E2d 52, 110 GxApp. 733. 

Kan—State % Taylor*424 P.2d 612, 198 K«l 290. 

Mass.—Cox v. Hayden, 242 N.E2d 431, 354 Mass. 
"27 

Mo-State * Taylor, 391 SW.2d 835-Sute v. 
Dett&ctoaen, 392 SW.2d 279. 

N Y, -People v Sdcox, 228 N.Y.SJd 634, 34 M»c.2d 
335—People on Compbmt of Carton v. Gerald, 
243 N Y S2d 1001, 40 Mise.2d 819. 

R.I.-Stale v. Mam. 180 A.2d 814, 94 R.L 338. 

Teem—South v. State, 354 S.W.24 450, 209 Term. 499. 

Utah—State v. Lozano. 462 P.2d 710, 23 Uuh2d 312. 

{ 533. Human Conduct 

«. US-South v, US., CATex,, 343 F^d 539. cert, 
den. 86 ICt 122, 382 U.S 861, 15 EEd.2d 99. 

57. N.Y.—People v. Panaste, 196 N.YS.2d 489, 22 
Mist 2d 11, aft*. 238 N.Y.S.2d 507, IS A.D.2d 
969. 

L Cal—People v. Fraaer, 64 Cal.Rptr. 447, 256 
CA2d 630—People v. Arvaaites, 95 CaLRptr. 
493, 17 CAM 1051 

Mteten boc jadteteUy aodeed 

U S—Gamer r. State of La., La., 82 SO, 248, 368 U.S 
157, 7 LEd,2d 207. 
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2. Customs at to separate service of white 
people and negroes at lunch counter* 

Gx—Samuels v. State, 118 S.E2d 231, 103 Ga-App, 66. 
6. Cal —People v. Young, 29 CaLRptr. 492, 214 
C.A.Zd 131. 

Conn.—State v. Switcbenko, Cir.AD., 217 A.2d 484, 3 
Conn.Cir. 511. 

D.C.—Turner v. U.S., C.A, 416 F^d 815, 135 US. 
App.D.C. 59-Bailey v. U.S., CA, 416 F.2d 111D 
135 U.SApp.D.C. 95. 

Me.—State v. Rines, 269 A.2d 9. 

N.Y.—People v. Underwood, 233 N.Y.S.2d 377, 36 
Misc.2d 498—People v. Dugar, 235 N.Y.S.2d 152, 
37 Misc.2d 652-People v. O'Brien, 320 N.Y.SJd 
425, 66 Miac.2d 254. 

N.C.—State v. Wittmns* 140 S.E2d 529, 263 N.C 800. 

Matters of koasaa conduct judicially noticed 

(17) Other matters. 

US.-U.S. v. Armooe, C.AN.Y., 363 F.2d 385. cert, 
den. 87 S.Ct. 391, 392, 398, 385 U.S. 957, 17 
LEd.2d 303. 

Cal.—People v. Hines, 57 CalRptr. 757, 425 P.2d 557, 
66 C.2d 348. 

Mkh.—People v. Foster, 169 N.W.2d 648, 17 Mich. 
App. 430. 

Mm.—Bennett v. State, 197 So 2d 886, 88 S.Ct. 238, 
389 US. 46, 19 L.Ed.2d 51. 

NJ -State v. Nagke, 207 A.2d 689, 44 NJ. 209, revd. 
on oth, grtx 87 S.Ct. 616, 385 U.S. 493, 17 
L.Ed.2d 562. 

Wash.—Sure v. Garrison, 427 P.2d 1012, 71 Wash.2d 
312. 

Sociological consequences of heroin addiction 
Mich.—People v. Sessoo, 206 N.W^d 495, 45 Mich. 
App. 288. 

page 241 

113. Cal.—People v. Muza, 178 C.A2d 901, 3 Cal 
Rptr. 395, cert den. 82 S.Ct. 869, 369 U.S 839, 7 
LEd.2d 843. 

Perjury by federal agents 

U.S.-U.S. v. Tucker, GA.N.Y., 380 F.2d 206. 

Other matters with respect to hu¬ 
man conduct have not been judicially 
noticed. 1110 

11.10. Making of threats against informers 

Cal—People v. Perez, 23 CalRptr. 569, 373 P.2d 617, 
53 G2d 229, 3 A.L.R.3d 946. 

Use of'Improper procedures to obtain confes¬ 
sions 

IE—People v. Lewis, 207 N.E2d 65,32 Ill2d 391, cert 
den. 86 S.Ct. 1931, 384 U.S. 1021, 16 LEd.2d 
1022. 

Indecency of dress 

Ohio-City of Cincinnati v. Wayne, 261 N.E2d 131, 23 
Ohio App.2d 91. 

Other matters relating to the con¬ 
duct of jurors have been held to be 
common knowledge. 17 - 5 

173. Occasional finding persons not guilty in 
face of overwhelming guilt 
OkL—Blanton v. State, Cr. 357 P2d 243. 

Strong probability of prejudice against accused 
from evidence of Immoral character 
Term.—Ivey v. State, 360 EWJd 1, 210 Tenn. 422. 

§ 534. Qualities and Properties of 
Matter in General 

18. CaL—People v. Ancherd, 91 CalRptr. 397, 477 
P.2d 421, 3 C3d 615. 

Qualities and properties commonly known 

(7) That copper wire has a long period of useful life. 
Ky.—Beasley v. Com., 339 S.W.2d 179. 
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20. N.Y.—People v. Freedman. 31 N.Y.S,2d 81 

Other matters not judicially noticed 
have been considered. 23,5 

25.5. Bunting of glass by slight twist of steel 
sash window 

N.M.—State v. Hudson. 430 F.2d 386. 78 N.M. 228. 

§ 535. Character and Intoxicating 
Qualities of Liquors 

31 Tex.—Hines v. State, Cr., 362 SWXd 652. 

243 

40. HI,—City of Crystal Lake v. Wmt, 280 N.E2d 4, 

3 IHApp.M 1059. 

42. Conn.—State v. McCrystal, Cir.A.D. 202 A.2d 
902. 2 Conn.Gr. 498. 

Ohio—City of Willoughby v. Dunn. App,, 199 N.E2d 
410. 

Dfaripatioit of effect 

(2) Other matters. * 

Cal—Ex parte Martin. 24 CalRptr. 833, 374 F.2d 801, 
58 C2d 509. 

People v. Huber, 43 CalRptr. 65, 232 GA.2d 
663. 

Addicting effect as well known 

US—Driver v. Hinnant, CA.N.G, 356 F.2d 761. 

Loss of CO M f fa H MB m S 

Mich.—People v. Johnson, 162 N.W.2d 667, 12 Mich. 
App. 139. 

4X5. N.C.—State v. Cooke, 155 S.E2d 165. 

No jodidal notice of Meaning of certain amount 
of alcohol in bloodstream 

m—People v. Cunningham, 270 N.E2d 147, 132 m. ' 
App-2d 519. 

W244 

44, N.C—State v. ElBs, 135 SE2d 584, 261 N.C 
606. 

45. WasL-State v. Zamora, 491 P.2d 1342, 6 Wash. 
App. 130. 

{ 537. — Intoxicating Qualities 

me 246 

98. Okl-Hoh v. State, Cr., 357 PXd 574, app. dism. 
and cert den. 81 SG 1659, 366 US 716, 6 
UBd.2d 846. 
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14. Ak.-Bl>ckwdl v. State, 160 So.2d 493, 42 Ala. 
App. 246. 

s 538. Scientific Facts 

me 249 

25. Scientific fects jadidally aoticed 

(9) Far advance of scientific crime detection and 
adeatific medicine once 1776, 

Pa.—Com. v. Ladd, 166 A.2d 501, 402 Pa. 164. 

(10) Mo.—State v. Corngfin. App^ 435 SWXd 430. 

26. Ala.—Butler v. State, 232 SoXd 631, 285 Ala. 
387, cot dsns. 92 EG. 1807, 406 US 939, 32 
LEd.2d 140. 
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Judicial acceptance of a scientific 
theory or instrument can occur only 
when it follows a general acceptance 
by the community of scientists in¬ 
volved. 215 

215, Mass.—Com. v. Fatale, 191 N.E2d 479, 346 
Mast. 266. 
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29X0. Fla—Coihaa v. State. App., 197 Sc.2d 574, No federal jtila in states 


remd., Sup., 201 So.2d 225, on remand 203 So.2d 
28, cert discharged 207 So. 2d 430. 

It is general knowledge, etc. 

Ill-People v. Zazzetu, 189 N.E2d 260, 27 IE2d 302. 

Use judicially noted 

NJ.—State v. McDavut. 297 A2d 849, 62 NJ. 36. 

29X0. Cal—People v. King, 72 CalRptr. 478, 266 
C.A.2d 437. 

Conn.—State v. Tomandli, 216 A.2d 625, 153 Conn. 
365 

NJ.—State v. Cary, 239 A.2d 680, 99 NJ-Super. 323, 
remd. 250 A.2d 15, 53 NJ. 256, op. wpp. 264 AXd 
209, 56 NJ. 16, tffd. 264 A.2d 209, 56 NJ. 16. 

Capabilities of magnetometer ased to detect air¬ 
craft hijackers 

U.S.—U.S. V. Lopez, D.C.N.Y, 328 F.Supp. 1077, 

29X5, Ohio—State v. Szefcyk, 191 N.E2d 238. 

29.45. Cal—People v. MacLaird, 71 CalRptr. 191, 
264 C.A.2d 97L 

Conn.—Sute v. Gilmore, Cir.A.D., 241 A.2d 545, 5 
Conn.Gr. 65. 

Ill.—People v. Abdallah, 226 N.E2d 408, 82 IlLApp.2d 
312-People v. Barbie, 244 N,E2d 626, 105 Ill. 
App.2d 360. 

Ky.—Honeycutt v. Com., 408 S.W.2d 421. 

Minn.—State v. Genie*, 191 N.W.2d 428 291 Mira. 
353. 

Mo.—City of St Louis v. Boecker, App* 370 SW.2d 
731. 

Limitations on rale 

Conn.—State v. Tocmnanelli, 216 AXd 625, 153 Conn. 
365. 

29X0. Hi—People v. Barbie, 244 N.E2d 626, 105 
IlLApp.2d 360. 

Ky.—Honeycutt v. Com., 408 S.W.2d 421. 

Me.—State v. Gin*. 199 A.2d 192, 160 Me. 126. 

Blood alcohol teat 

Cal—Ex parte Martin, 24 CalRptr. 833, 374 P.2d 801, 
58 G2d 509. 

§ 539. Physiological Facts 

29.70. Ohio-State v. Szefcyk, 191 N.E2d 238. 

Judging height and weight 

ni-Peopfc v. Evans, 184 N.E2d 836, 25 IH.2d 194, 
cert den. 83 S.G. 738, 372 U.S. 922, 9 LEd.2d 
727. 

30. Ohio-State v. Buafc, 182 N.E2d 43, aflE, App., 
193 N.E2d 195. 

Parts of human body 

Nev.—Wilkerson v. State, 482 P.2d 314, 87 Nev. 123. 

31. Wyo.-CJS dtod fa X v. Y, 482 P.2d 688, 690. 
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35. HI.—People v. Bailey, 234 N.E24 332, 90 III 
App.2d 121. 

39X. U.E—Grave* v. Beto, D.GTex* 301 FXupfx 
264, affil, GA, 424 F.2d 524, cert, den, 91 SG 
353, 400 U.S. 960, 27 LEd.2d 269. 

39X0. Ky.—White v. Com., 360 SWXd 198. 

45. N.M.—Sute v. Lucero, App., 482 PXd 70, 82 
N.M. 367. 

$ 540. Geographical Facts 

46. US.—US. v. Harris, CA.Oh», 331 F.2d 600— 
US V. Tamayo, CA.Cal, 427 F,2d 1071 

US. v. Beltran, D.GC*L, 306 FSupp. 385. 

Ariz.—Sute v. Phillips, 430 PXd 139, 102 Ariz. 377. 

Cal—People v. Homey, 22 CalRptr. 397, 204 CA.2d 
584. 

La.—State v. Richard, 158 So.2d 828, 245 La. 465. 

N.Y.-Peopk v. Sowie, 327 N.YSXd 510, 68 Mbc.2d 
569. 

Ohio—State v. Scott, 210 N.E2d 289, 3 OMo App 2d 
239. 


U.S.—US v. Chadwick, C.A.N.M., 415 F.2d 167. 
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46X. Cal—People v. Homey, 22 CalRptr. 397, 204 
C.A.2d 584. 

Iowa-State v. Ladd. 106 N.W.2d 100, 252 Iowa 487. 
Character of location jndldaDy noticed 
(1) Ill.—People v. Williams, 196 N.E2d 483, 30 
ni2d 125. 

Locations judicially noticed 

(5) Other locations. 

US—Wilhams v. US, C AGa., 359 F.2d 67, cert. dm. 
87 S.G 51 385 US 823, 17 LEdXd 61. 

Park 

Iowa-Sute v. Sttnnbo, 111 N.W.2d 664,253 Iowa276. 

Federal property 

US—US V. Carter. C.A.Cokx, 430 F.2d 1278. 

Airport 

Ma—State v. Boyd, 492 EW.2d 787, cert. den. 94 S.CL 
579, 414 U.S. 1069, 38 L.EdL2d 475. 

46.10. Iowa—State v. Cooky, 176 N.W.2d 213. 

Map of state issued by United States Depart¬ 
ment of Interior 

Wya—Blackburn v. Stale, 357 PXd 174, reh. dea. 357 
PXd 1111. 

47X5. US-US v. Tienary, GACaL, 473 F.2d 68a 
Mont—Sute v. Peter*, 405 PXd 641 146 Moot 188. 
Official map of dty 

N.G—Sute v. Martin, 154 S.E2d 96. 270 N.C 286. 

Official highway map 

Mo.—State v. Garett, 416 SW.2d 116. 

47.40. Checkpoint as ftuactkmal eqnhaknt of 
border 

US-US V. Garria-Goczakz, GATex., 702 F.2d 520. 
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51. US-Weaver v. US, CAAIa., 298 F.2d 496. 
Pa.—Com. v. Kieftber, 179 A.2d 261 197 PaSuper. 
298, cert den. 83 SG 137, 371 US 87a 9 
LEd.2d 108. 

54, Lake 

Wash.—Sute v, Demusoo, 435 P.2d 526, 72 WashXd 
842. 

57. Ohio-State v. WaE 185 N.E2d 115, 115 Ohio 
App. 323. 

58. US-US v. Duke, CAlntL, 369 F.2d 355, cert, 
den. 87 SG 957. 386 US 934, 17 LEdXd 806, 
reh. den. 87 SG 1301 386 US 1000, IS LEdXd 
354. 

US v. Orgd-Tejeda, D.CCaL, 194 FXupp. 140 
—US v. Soother, D.C.Tena., 211 F.Supp. 848. 
Ariz.—State v. Martin, 410 P.2d 131 2 ArizApp. 510, 
nS dea. 412 P.2d 294, 3 ArizApp. 119. 

Va.—Harris v. Com., 147 SE2d 88, 206 Va. 881 
60. Three-boar drive 

Kan.—State v. Tyler, 353 P.2d 801. 187 Kan. 58. 

§ 541(1). -Existence* Bound¬ 

aries, and Location of 
Political Divisions of 
States 
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66. Md.—lozzi v. State, 166 A2d 237, 224 Md. 41 
Mich.—People v. Smith, 185 N.WXd 185, 28 Mkfa. 

App. 656. 

Va—Baldwin v. Coot, 125 SEXd 858, 203 Va. 57a 

67. Md.—Bean v. State, 199 A2d 773, 234 Md. 431 
N.M.—State v. Tooke, App., 471 PXd 188, 81 RM. 

618. 

Tex.—Houston v. Sute, Cr, 426 SWXd 868 

Boroaghf 

NJ.—State v. Uksky, 241 A.2d 671, 100 NJSqw. 
287, revd. on otb. grd*. 252 AXd 720, 54 NJ. 26. 
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773. Cal— PaapAe v Fort. 44 CaLRptr 551 234 
CAM 410, 

M-Waw v Stele, 117 N.E24 415. 243 lad. 5*0- 
Ltedter ft State 273 NE2d 451 257 lad. 78. 
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97. bit>Si 4 » ft L'amerpn, 11" NW2J Site 254 
lr**i S>? 

MiCU—Pecpk ft Barr.r.. lb? NW24 219, JS1 Mich 

42 : 

Cm) -Mm ft Stale, Cr, 3b? P24 3"7 

99. Judicial aotice has been taken 

That deviated place was within pameukr coun- 

»> 

t'S— Bert.m v CrJten, C A Cal, 435 F 24 161. 
i,4> Locatxn d high vhooi 

Cau — Pecple > Townvend, 48 Cal Rptr 25, 20 C.A.34 
tH 

1. Cal—Peeple ft iargm, App, 78 Cal Rptr. 735, 

cm der SO SCt 584, 396 C.S. 1020, 24 L.Ed.24 
511 

Okl —Mcms ft. Sure, Cr., 363 P 2d 377, 

2. Cal -People v- Vega, 96 Cal.Rptr. 391, 18 C.A.3d 

954 • 

S V — People ft. Humphreys, 308 N,Y S.24 81, *2 
Mac.24 203—People v. Sowle. 327 N.Y.S,2d 510, 
68 Misc.24 569, 

NC-State v. Martin, 154 S.E.24 96, 270 N.C 286. 

Particular milepost 

N J -State ft Ingram, 169 A 24 860. 67 NJ.Super 21. 
Location of amt street relatire to another 

U1-People v Torres, 20? N.E2d 14, 57 111 App. 2d 
127 

§ 549. Time, Days, and Dates 
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5. Qa.—Veaaey v. State 145 S.E24 745, 112 OaApp. 
*51, 

Ohio—Stale ex ret Richardson v. Gorman, 187 N.E2d 
411. 117 Ohio App 244 
7, Mo —State v Stoner, 395 SW 2d 192. 

9. Aru —State v. Hunter, 483 P.2d 22, 102 Aru. 472 
StAte v Sexton, 417 P 2d 554, 4 Anz.App. 41- 
State > Thompson. 458 P.2d 395, 10 Anz.App. 
301 

Md -Wigga* v State, 241 A 2d 424, 4 Md.App. 95 


My-State v Selin, 367 S.W.2d 522. 

Ptrknesa at particular time of year 

in? Other instance*. 

Iowa—State ft Kittelson, 164 N.W.2d 157. 

Ohuv-Sute ft, Wall, 185 N.E2d 115, 115 Ohio App. 
323 

Sanrise and sunset 

An/ —State v Gortarez, 486 P2d 202, 15 Ariz.App. 

90 

12. U S —U S. v. Wilson, C.A.Tex. t 451 F.2d 209, 
cert den. 92 S.0.1298, 405 US. 1032,31 L.Ed.2d 
490. 

§ 544. Historical Pacts 

13. Ai,_Tmer V. Slate, 1S2 So.2d 85», 279 AU. 126. 
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14. Cal—People ». Thomas, 59 Cal.Rptr. 22, 250 
C.A.2d 783 

N J —State ft. Chandler, 236 A.2d 632, 98 NJ.Super. 
241. 

Receat crimes where ftictims called on citizens 
to render aid 

Ill-People ft Williams, 205 N.R2d 749 56 Ill.App,2d 
1J6 

§ 545. Deadly Weapons 

page 263 

30. Pistol not inoperable by absence of dip 
Alaska— Davis v. Slate, 499 P.2d 1025, revd. on oth. 

grds 94 S Ct 1105, 415 US. 308, 39 L,Ed.2d 347, 
34. Ran —State v. Jones, 446 P.2d 851, 202 Kan. 31. 
Tenn —Saunders v State, 345 S.W.2d 899, 208 Teim. 
34 7 

36. Tenn.— Saunders v. State, 345 S.W.2d 899, 208 
Tenn 347. 

41. Loaded revolver in hands of persons fight¬ 
ing 

Mich.—People v. Brown, 195 N.W.2d 60, 37 Mich.App. 
565. 

§ 546. Nature of Certain Games and 
Terminology Thereof 

42. Length of football field 

Conn.—State v Frowein, Cir.A.D., 206 A.2d 657, 3 
Conn.Cir. 21. 

§ 547. Existence, Appearance, and 
Value of Money 

page 265 

45. Ala.—WUliams v. State, Cr., 268 So.2d 855, 49 
Ala. App. 74. 

§ 548. Language, WordB and Phras¬ 
es, and Abbreviations 

page 266 

51. Meaning* judicially known 

(6) La.—State v. Deotch, 161 So.2d 730, 245 La, 819. 
N.Y.—People v. SquOkri, 231 N.Y.SAJ 443, 37 M«c.2d 
291. 

Tenn.—Gamer v. State, 423 S.W,2d 480, 220 Tenn. 680. 

52. Ma-State v. Cook, 463 S,W.2d 863. 

N.Y —People v. SquiUeri, 231 N.Y.S.2d 443, 37 Misc.2d 
291. 

54. Date 

(3) Particular numbers represent specific month, day 
and year. 

Tea -McGee \ State, Cr., 473 S.W.2d 486, 

57. Cal.—People v. Moore, 27 Cal.Rptr. 526, 211 
C A,2d 585. 

Venucnlar terms judicially known 

(21 Tenn.—Carter v. State, Cr., 447 S.W.2d 115, 1 
Tenn.Cr.App. 545. 
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Argot terms referring to secobarbital 

111.—People v. Davis. 286 N.E2d 8. 6 Ill.App.3d 622. 

§ 549. Statutes or Other Law 

me 267 

53.50. Conn.—State v. Lorenzo. Cir.A.D., 225 A.2d 
503, 4 Conn.Cir. 67. 

Ga.—Woods v. State, 149 S.&2d 674,222 Ga. 321, cert, 
den. 87 SCt. 1311, 386 US 994, 18 LEd.2d 340. 

59 JO. Hawaii—State v. Mariey, 509 P.2d 1095, 54 
Haw. 450. 

§ 551.-Domestic Constitu¬ 

tions and Public Statutes 

page 268 

63. US—U.S. v. Sutton. D.CAriz., 312 F.Supp. 969, 
aid, CA., 446 F.2d 916, cert. den. 92 S.Ct 699, 
404 US 1025, 30 LEd.2d 675. 

Cal.—People v. Ouellette, 76 CalRptr. 346, 271 C.A.2d 
33. 

Iowa—State v. Bruno. 204 N.W.2d 879. 

Crimes as felonies in general 

N.M.—State v. Lott, 387 P.2d 855, 73 N.M. 280. 

Privilege against setf-Cncrimfnatiop 

Cal—People v. Modesto, 42 CaLRptr. 417, 398 P.2d 
753, 62 C2d 436, app. after remand 59 CalRptr. 
124, 427 P.2d 788, 66 C2d 695, cert. den. 88 SCt. 
574, 389 U,S. 1009, 19 LEd.2d 608. 

64. U.S.—Beadndl v. US, CA.Cil, 303 F.2d 87- 
US v. Lyon, C.A.Wis. 397 F.2d 505, cert den. 89 

S.Q. 131, 393 U.S. 846, 21 LEd.2d 117. 

Abu—White v. State, 160 So. 2d 496,42 AhuApp. 249— 
Smith v. State, 176 Sa2d 882, 42 Ala.App. 650. 
certiorari denied 176 So.2d 883, 278 Ala. 712. 

Cal—People v. Mcfcbor, 47 CalRptr. 235, 237 CA-2d 
685. 

Fla.—Wyatt v. State, App., 270 So.2d 47. 

IE—People v. Brown, 246 N.E2d 61, 107 niApp.2d 
406. 

Iowa—State v. Armstrong, 203 N.W,2d 269, cert den. 
94 S.Ct 163, 414 US 857, 38 LEd.2d 108. 

Kan.—State v. Cramer, 413 P.2d 994, 196 Kan. 646. 

Mo.—City of St Joseph v. Roller, 363 S.W.2d 609. 

N.Y.—People v. Port Standard Co., 239 N.YS2d 198, 
18 A.D.2d 302, revd. 0 c oth. grds. 195 N.E2d 48, 
13 N.Y.2d 185, 245 N.YSJd 377, 13 N.Y.2d 185, 
195 N.E2d 48, 99 A.L.R.2d 434. 

Wash,—State v. Stephens, App., 500 P.2d 1262, 7 
WasEApp. 569, affd. in part revd. in part on oth. 
grds. 519 P.2d 249, 83 WashJd 485. 

Wk—Pruitt v. State, 114 N.W.2d 148,16 Wis.2d 169. 

Special tars 

N.Y.—People v, Male, 214 N.Y.S-2d 539, 28 Mbc.2d 
185. 

65. US-US v. Harris, CA.Ohio, 331 F.2d 600. 

66. US-US v. McCormick, CA.IE, 309 F.2d 367, 
cert den. 83 SCt. 724, 372 U.S. 911, 9 LEd.2d 
719. 

51. Fla.—Boyd v. Dade Comity, 123 So.2d 323. 
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79 JO. Rttcie stamps 

Cal—People v. Orcus Room. Inc, 28 CalRptr. 900, 
213 CAJd 685. 

80. US-US v. Fbe. aCTemt, 293 F.Supp. 189. 

Ga.—Dye v. Stale, 16S S.E2d 183, 118 GaApp. 570. 

It US—US v. Haskins, D.CTenn., 213 F-Supp. 
551. 

85. Ky.—Rogers v. Coat, 424 S.W.2d 130. 

873. Ky.—Baker v. Cowl. 465 S.WJd 305—Roberts 
v. Coat, 467 EW.2d 121. 


§ 553, -Laws of Sister States 

and of Foreign Countries 

page 273 

99. N.M.—State v. Lott, 387 P.2d 855, 73 N.M. 280. 
Uniform Jtdidal Notice of Foreign Laws Act 

Wish.—State v. Jackovick, 355 P.2d 976, 56 Wash.2d 
915. 

1. Cal.—People v. Calderon, 15 CalRptr. 874, 195 
CA.2d 376—People v. Massey, 16 CalRptr. 402, 
196 CA2d 230—People v. Niles, 39 CalRptr. 11, 
227 C.A.2d 749.' 

2. US—Brown v. U.S., C.A.FU., 401 F.2d 769, cen. 
den. 89 S.Ct. 1314, 394 U.S. 962, 22 L.E&2d 564. 

US. ex rd. Brown v. Smith, D.C.Vt, 200 
F.Supp, 885, re\d, on oth. grds. C A., 306 F.2d 
596, cert. dm. 83 S.Ct. 1012, 372 U.S. 959, 10 
L.E<L2d 11. 

Anz.—State v. Baca, 425 P.2d 108, 102 Ariz. 83. 

That another state failed to adopt particular 
uniform act noted 

N.Y.—People v. Graham, 330 N.YS2d 717, 69 
Mi*c.2d 567, 

4. Ark.—MiBer v. State, 362 S.W,2d 443, 235 Ark. 
880. 

§ 554 . -Municipal and County 

Ordinances 

5. Ala.—King v. City of Montgomery, 168 So.2d 30, 
42 Ala-App. 462. 

D.C—Banks v. US, App., 287 A.2d 85. 

Fla.—State v. Holmes, App., 256 So 2d 32, adopted, 
writ discharged, Sup., 273 So.2d 753. 

Idaho-City of Lewiston v. Frary, 420 P.2d 805, 91 
Idaho 322. 

Ill—City of Greenville v. WUlman, 194 N.E2d 552,44 
HLApp.2d 156. 

N.Y.—People v. Talbot, 228 N.Y.$.2d 574, 34 Misc.2d 
385, app. dism. 190 N.E2d 542, 12 N.Y.2d 1107, 
240 N.Y.S.2d 171 

Okl—Sawyer v. State, Cr., 395 P,2d 589—Goeppinger 
v. State, Cr.. 414 P.2d 313. 
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6. Alt.—King v. City of Montgomery, 168 So.2d 30, 
42 Ala. App. 461 

7. U.S.—Howard v. U.S., C.A.N.M., 306 F.2d 391 

Ark.—Asher v. Chy of Little Rock, 449 S.W.2d 933, 

248 Ark. 96. 

CoJa-CSty of Auron v. Mitchell, 357 P.2d 923, 144 
Cote. 526. 

Conn.—State v. Rosenblit, 230 A.2d 49, 4 Coon.Ctr. 
265. 

Fla.—Haverty v. Sute, App., 258 Sa2d 18. 

Ga.—Staggers v. State, 166 S,E2d 411,119 Ga.App. 85, 
app, after remand 172 S.E2d 462, 120 GiuApp. 
875, 

Iowa—Worden v. Sioux City, 152 N.W,2d 192, 260 
Iowa 1219. 

Mass.—Com. v. Minicort Car Rental Inc., 242 N.E2d 
411, 354 Mass. 746. 

Ma-Oty of St. Joseph v. Roller, 363 $.W,2d 609. 

City of St Louis v, Capitol Vending Co., App., 
374 S.WJd 519—City of St. Louis v. Long, App., 
395 S,W.2d 481—City of St Louis v. Fenibecher, 
App., 449 $.W.2d 671 

N.C.—State v. Greenwood, 187 S.E2d 8,280 N.C 651. 

OkL—Whisenhunt v. State, Cr., 468 Pld 811. 

R.L—State v. Tesrier, 213 A,2d 699, IX R.I. 210. 

Tex.—Jones v. State, 354 SW,2d 160, 172 TexCr.R. 
IX. 

Vt.—Sute v. Pelletier, 185 A.2d 456, 123 Vt. 271. 

Va.—Weaver v. Town of Front Royal 184 S.E2d 816, 
212 Va 393. 

Ordinance required to be part of record 

Neb.—State v. Sator, 230 N,W.2d 224, 194 Neb. 12Q. 
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Criminal coart of appeals, etc. 

Okl-Sawyer v. State, Cr., 395 P.2d 589-Wilden v. 
State, Cr.. 491 P.2d 303—Boyle v. State, Cr., 491 
P.2d 304 

Zoning resolution erroneously noticed 
Ohio—State v. Mink, 269 N.E2d 921, 26 Oh» St,2d 

% 141 

8. N.C.—State v Atlas. 195 S.Wld 496, 283 N.C 

165. 
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S3. Ofcl-Alknv. City of Tuba, Cr., 363 P.2d 381 

9. Ala.—Moon v. State, 262 So.2d 615, 48 AlaApp. 

127. 

Hawaii-State v. Shak, 466 P.2d 420, 51 Haw. 626, 52 
Haw. 1 cert. den. 91 S.Q. 191, 4W U.S. 930. 27 
LEd.2d IX. 

Jndidal notice takea 

Cal.—People v. Caroea, 94 CaLRptr. 553, 16 CA.3d 
863. 

N.Y.—People v. Port Standard Co., 239 N.YS2d 198, 
18 A.D.2d 302, revd. on oth. grds, 195 N.Eld 48, 
13 N.Y.2d 185, 245 N.YS2d 377, 13 N.Y.2d 185, 
195 N.E2d 48, 99 A.L.R.26 434. 

11. N.M.—Qty of Albuquerque v. Leatherman, 399 
P.2d 108, 74 N.M. 780. 

§ 555(1). Government and Its Ad¬ 
ministration in General 
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1230. Ark.—Bcdwdl v. Circuit Court of Lawrence 
County, 454 S.W.2d 304, 248 Ark. 866. 

1232. Or.—State v. Gwyther, 479 P.2d 248, 4 Or. 
App. 473. 

1234. Cal—People v. Shaw, 47 CalRptr. 96, 237 

C. A.2d 606. cert. den. 86 S-Ct. 1594, 384 U.S 964, 
16 LEd.2d 676. 

N.Y.—People v. Yanington, 310 N,Y.S2d 976. 62 
Misc.2d 1030. 

United States Census Boreas Reports 

Ga.—Whitus v. State, 145 S.E2d 83,112 Ga.App. 328, 
cert. gr. 86 S-Ct. 1971, 384 U3 1000, 16 L.Ed.2d 
1014. 

Matters not noticed 

Va—Brickhouse v. Com., 159 SE2d 611, 208 Vt 533v 
40 A.LR.3d 219. 

Notice not takea of truth of matters stated in 
records 

Cal.—People v. Long, 86 CalRptr. 590, 7 GA.3d 586. 
1238. U.S.—U.S. Internal Revenue Service v. Gibbs, 

D. C.Pa., 233 F.Supp. 934. 

DeL—State v. Haiko, Super., 188 Aid 100, 5 Storey 
385. 

Miss.—May v. State, 127 Sa2d 423, 240 Mm. 361, 84 
A.LR.2d 1095. 

12.60. US—US v. Johnson, 215 FSnpp. 300. 
12.62, Wis.—Johns v. State; IX N.WJd 490, 14 
Wis.2d 119. 

§ 556. Elections 

IE Ky.-Roger* v. Com., 424 S.W.2d 130. 

§ 557. Federal Departmental Regu¬ 
lations 
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26. Cal.—People v. Oodktte, 76 CalRptr, 346, Z71 
C.A.2d 33. 

Iowa—State v. Bnmo, 204 N.W2d 879. 

Judicial notice takes of regulations oft 
(6) N.M.—State v. Miller, 440 P.2d 792, 79 RM. 
117. 

(77 US—U.S ex rel Onuento v. Warden, US Peni¬ 
tentiary, Leavenworth, Kan., D.CKaa* 216 FJSupp. 
609. 

(10) Department of Interior. 
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Pag* 277 

U S -Rcgm > UVt v M «.v ,v 

r so 11 * ’ ■ * n i s .j jp * 

Mmi rtftaur 

US-l $ V !e*;r\ CAM- 44' ? , ' ,?,« 

« so :<*" 441, s ^44 w i :•*- 

Fk — FntmjSh v 'S'/at*. 2 "2 V2J 4* 

$ 558. Public Officer* and Acts And 
Signature* Thereof 

mm 

3L US—I S # Gw-tu. DCC*j K?l‘>*rr ' i *' 
Com—Sealt * Caaur, DAD, i« A !i HA 24 
Com Sup lei. ICmD *4* 

m» r?9 

33A ND~Ct y cfVLwn - j«SS .M 

51 

Okl—•Graham v Pigt. O m: P2j a”* 

JasHrial netiet bn been taken 

0) Otber wattart. 

U*-&wjhv CS,CAT« MM ¥UV< .** 2^ 
84 SCt. 122, 312 L) S *41 *.? I FJ 2d «* 

35. US-R«a % US, CAM.* -?4 p 2d *i7 .n* 
4m it SO J W, 3W l S *<2, 1 U 2d ! "7 

Cam—State v Notruuy, Cr A D, i!J A 24 'Hf 
Caoa Cir 326 

Mick—PecpW v S*c». ! 44 N W 24 3:4 )*r M;fc 

5ti 

N Y-People v Lmthtrtarro*, 3 SC S \ S2u Y>, 6* 
Mac , 2d M 

Or—Sale v, Roentfer. 442 p 2d 14*. 7 4> Arp 44" 

Ontb of office 

Pa.—G ckl v Akumder, 23! A 24 2WJ, 42fr Pa H/< 
353. US-US * Chadwick. C ANM, 415 Fid 
147 

US v Mam, DC Del. 24* FSnrf J 
Cal—People v, Graves. 15 Ca. Rper *04 It » C V 24 
719, 

Jadtdnl notice bm been taken: 

(3) Other awnert 

P*.—Cons, v DnacbeL, 3* D A C2d 3*8 

Matters of common knowkdgi 

(91 Other mtten. 

Com—Sate t Car" Cr A D, 14" A 2d M3, 2 Cv*n 
Or. 247, 

Olio—Sate v Beck. 191 N Eld §25. J"3 0*w St "3, 
oertp, USD 944. J"6 US 905, II Ltd 2d 
404, revd m ock grda 45 SCt 223 3*9 US 44, 
33 UEd,2d 142 

PW2W 

Judicial notice has cot been taken of 
certain matters relating to public off:* 
cer*. WM 

3535. That nffidals bare ban rapktd to 
oprms batiaf in Got bate* quaUfyia* 

kid.—While v Sate, 223 A,2d 259. 244 Mi Hi 
3936. US—US v Ixknood. DC Cel, 274 
pj^ 43 

Qe. StmmvSa*, 144SE3d41t. IHGaApr 55. 
eppL aft* mod 1*2 SE2J 442, 320 G*App 
STS. 

3931 Cal—People v Owl 51 CalRptr 24! 
CAM TTS—People % Hiasp-fcrcjs, 54 Cat Rptr, 

49* 4 CAM till 

Com, tow v. Mm, Ca A D, 225 A2d 444, 4 Conn. 
Or, 93, 

ldetn Smi v. Wmdfar, 340 PM *97. 13 Idaho 213 
Iw a » W *. Armuen*. 303 K,WM 249. sen den 
94 la 143, 414 US. IT, 34 LEdZd KM. 
MY—People on Comptant c 4 Baby » Dam 208 
N.Y 12d 322. 

Wk—Tytar * SMc Dept of JNbbe Wc&re, 119 
H.W 3d 440, >9 Wk2d 244 
3931 Ak-JUAmon V. Sua, ISO $0.24 2MI 43 
AJkApp 111 


-1, n • T.T 1 ,*»s 4 .U 2 > 23 A C24 Jti2, 11 Chest 

«e* 

IrimUte pork ccnwiwto# 

N - • K-. ~'f < k.-entk 214 N \ S 2d 101, 30 Miw 2d 

M 

40. SV -V*r’je * Stut:k. 2»3 NYS2J 5M, 54 
M * ;j fl,I“.Pnp4e » kaspreyi. 2^i NY.S.2d 
< '4 *< M.* 2J 114- Vtcftt t WY.tj. 299 N Y. 
>:,i "‘14 •* M v2J 
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42. Rale wprfrcd to be part of record 

J-j vt rit’ » 5?j:e, 143 Sc.2J Cl 
42,10. ll -I'tffle * Swat!:. 2J4 N,E2d 31, 90 III 
Vrr 24 4 lv". -4rt tint 4: SCt 1623,402 l’S 945, 
:< i fti:j 1 14 

43,15. -.ftwp2t v 31 CilRptr. 74, 216 

C A ;j Hi?' 

44, >,’4 - ’itete > M,‘trie>, App. 133 So 2d 334, 
istft^n. Sup, 14) So 2d 821 

Judicial notice been taken of other 
mttm relating to executive depart¬ 
ment* of the state/*'* 

503. N M -Stale u F,tJ. 459 P 2d 353. 80 N.M 

Error ia aotkiag police report where existence 
and contest not disputed 

U i —F'^4 s HfTtdersim, C A N Y , "52 F 2d 4" 
Abolition of Crime Coaunistioo 
t S •-Beni'st Oirdner, C A Mew, 351 F2d 84o. 
Records of department of corrections 
Ed --P«fle v Br^in *44 ME 2d "06, 5 IHApp.Jd 
: 

* Pi^e. Cr 4?2 P2i 99/ 

pa«e282 

d33. * Bernt>, 233 N,E2d 739. 353 

5"1 

§ 159. Legislative Department 

64.40. Art -OW<un v Sute. 420 S.W.2d 534, 243 
Ark 352 

V4,s,-State v Han:*, 159 N W 2d "33. 39 Wb 2d 754. 

65. Reasons for granting pardon 

Pj-C,:a v F^ni, 1M A,24 40!. 199 PxSoper. 102 

$ 560. Judicial Department 

page 263 

6150. Wnh-State v Dunn, 424 P.2d 897, 70 
Wash24 5^2, cert, den, 88 SCt. 136, 389 U.S. 
86% 19 L Ed 2d 140. 

§ 561(1). -Organization, Juris¬ 

diction, and Powers of 
Courts 

67. U S -U S v Cobb, C,A IU, 397 F,2d 416, ccrt. 

den 59 S.Ct. 255, 393 U S. 924, 21 L.Ed 2d 260. 
Oh»>—State v Scott, 210 N.E.2d 2S9, 3 Ohio App.2d 
239 

Jadidil notice ku been taken, etc. 

(4) Other matters, 

US-U.S v Rjocardi, C.A.N.Y., 357 F.2d 91. 13 
A L.R 3d 550, cert, den 86 SCt 1464, 384 U.S. 
942, 16 LEd2d 540, art den. 87 SCt 35, 385 
US 814, 17U.Ed2d55 

Cal —People v Hill 74 CalRptr. ISO, 268 C.A.2d 504. 
Or—State v. Jairi, 368 P.2d 323, 229 Or. 533. 
Tex-Macfae v, Suuc. Cr., 367 SW.2d 697. 
SorromdUg physical farts 
CM—Sm Ntcolas v. Government of Guam, C.A.Guam, 
325 F.2d 781. 
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673. Mwh —People v. Andrews, 104 N.W.2d 199, 
360 Mwh. 572. 


22A CJS 76 

Ohio—State v. Scott, 210 N.R2d 289, 3 Ohio App.2d 
239. 

Matters relating to state courts of 
which federal courts refuse to take 
judicial notice have been adjudi¬ 
cated.'' 05 

703. Lack of enforcement of federal constitu¬ 
tion by Oregon courts 

U S,—Wright V. U.S., C.A.Or., 353 F.2d 362. 

§ 561(2). -Judicial Districts 

72. U.S.—U.S. V. Charlton, CA.Tenn., 372 F.2d 663, 
cert. den. 87 S.O. 2062, 387 U.S. 936, 18 L.Ed.2d 
999. 

Conn.—State v. Winters, Cir.A.D., 202 A.2d 908, 2 
Conn.Ctr. 508, certification den. 199 A.2d 705, 151 
Conn. 738. 

75, Mont.-State v. Harney, 499 P.2d 802, 160 Mont 
55. 

§ 561(3). -Terms and Sessions 

of Courts and Quasi-Ju¬ 
dicial Bodies 

78. Ak—Tyler v. State, Cr.App., 227 So.2d 442, 45 
AJbuApp. 155. 

DC.—U.S. v Mthalopoulos, D.C., 228 F.Supp. 994. 
Ga.—McEwen v State, 133 S.E.2d 28, 108 GxApp. 
352. 

Ill-People v. Siglar, 274 N.E2d 65.49 II1.2d 491, app. 
after remand 309 N.E*2d 710, 18 IlLApp.3d 381. 

N C.-State v Crump, 178 S.R2d 366, 277 N.C. 573. 
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783. Criminal magistrates conveniently avail¬ 
able 

U.S.-U.S. V. Chadwick, C.A.N.M., 415 F.2d 167. 

Judicial notice has been taken of other 
matters relating to court sessions. 79 3 

793. Time of luncheon recess 
Wash.—State v. Edwards, 412 P.2d 747, 68 Wash.2d 
246. 

§ 561(4). — Judges and Justices 

80. U.S—U.S. v. Hill, C.A.S.C., 310 F.2d 601. 
N.Y.—People v. Schoonmaker, 317 N.Y.S.2d 696, 65 

Misc.2d 393. 

Tenn.—Davis v. State, 442 S.W.2d 283, 1 Tenn.Cr.App. 
345. 

81. Ga.—Dye v. State, 151 S.E.2d 164, 114 GxApp. 
299. 

82.15. Subsequent institutionalization 
Pa.—Com. v. Wilson, 234 A.2d 63, 210 PxSuper. 424. 
8230. Mich.—People v. Earegood, 173 N.W.2d 205, 
383 Mich. 82. 

Appointments and assignments 

NJ.—State v. Louis, 234 A.2d 240, 97 NJ.Super. 35. 
Retirement and timely filing election to contin- 
ae judicial capacity 

Tex.—Buchanan v. State, Cr., 471 S.W.2d 401, cert, 
den. 92 S.a 984, 405 U.S. 930, 30 LEd.2d 804. 

State courts have taken judicial notice 
of federal judges. 855 

853. Ma—State v. Collins, 394 S.W.2d 368. 

§ 561(6).-Clerks 
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903. U3—Chandler v. U.S., C.A.Ariz., 378 F.2d 
906. 

Or.—State v. Christenson, 370 P.2d 24a 230 Or. 283. 
913. Ak—Seals v. State, 213 So.2d 645, 282 Ak 
586. 
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Oatody of original judgment and commitment 

US—Chandler v. US, C.A.Ariz. ( 378 F.2d 906. 

P*£C 287 

92. Conn.—State v. Ca m i e . OrA.D., 190 A.2d 604, 
24 ConoSup. 360, 1 Coon. Or. 598. 

§ 561(7). --Jurors 

93.56. US—Katz v. US, GAMasa., 321 F.2d 7, 
cert den. 84 SCt. 193, 375 U.S. 903, 11 LEd.2d 
144. 

Md.—Scbowgurow v. State, 213 A.2d 475,240 Md. 121. 
N.Y.—People v. Wilson, 219 N.Y.E2d 870, 31 Mac.2d 
136. 

Tex.—Harrington v. State, Cr., 424 EW.2d 237—Goad 
v. State, Cr, 464 EW.2d 129. 

Jndidml notice has been takes: 

(3) As to number of names on jury list 
Moot—State v. Chapman, 360 P.2d 703,139 Mont 98. 
9338. Ala.—Anderson v. State, 120 So.2d 397, 40 
AkApp. 509, cert den. 120 So.2d 414, 270 Ala. 
575, cert. gr. 81 EG. 165,364 US 877, 5 LEd2d 
100, revd on oth. grds. 81 EG 1050, 366 US 
208, 6 LEd.2d 233. 

93j60l Ala.—Anderson v. State, 120 So.2d 397, 40 
AlaApp. 509, cert den. 120 So.2d 414, 270 Ala. 
575, cert gr. 81 EG 165,364 US 877, 5 L.Ed2d 
100, revd on oth. grds. 81 EG 1050, 366 U.S. 
208, 6 LEd2d 233. 

Other matters relating to juries have 
been judicially noticed. 93 *" 

93.69. US—Bursten v. US, CA-Fla., 395 F.2d 976, 
app. after remand 453 F.2d 605, cert den. 93 S.Ct. 
44,409 US 843, 34 L.Ed2d 83-Yates v. Breaz- 
eale, CA-Miss., 402 F2d 113, vac. in part on oth. 
grda 92 EG 2850,408 US 9H 33 LEd2d 746, 
maud coof. to 466 F2d 500. 

N.Y.—People v. Morganbesser, 293 N.YS2d 397, 57 
Misc2d 678. 

h ri b ya rt cuffing of petit juries In particular 
county 

UL—People v. Sanber, 214 N,E2d 918, 68 DLApp.2d 
133. 

Other matters relating to juries have 
been held not subject to judicial no¬ 
tice. 93 * 75 

93.75. County selection pita 

HL—People v. Gregory, 237 N.E2d 720, 95 HLApp.2d 
396, cert. den. 89 EG 869, 393 US 1085, 21 
LEd2d 777. 

5 561(8). — — Prosecuting At¬ 
torneys 
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95.16 US—McCktre v. Boles, D.CW.Va., 233 
F3upp. 928. 

$ 562. -Organisation, Sessions, 

and Proceedings of Grand 
Jury 

235b Other ma tter* at to proceedings 

US-US V. Barone, D.GPa. 311 F-Supp. 496. 

NJ.—State v. Komgsberg, 164 AJd 740, 33 NJ. 367, 
89 AXJt2d 345, 

33. N.Y.—People v. Widziewicz, 279 N.YS2d 857, 
53 WisJd 813. 

Data of nent mrstfag 

Mias.—Shafler v. Nunley, 250 Sa2d 633. 

papa 2S9 

435. US—US v. Duke, D.C.Ind. 263 FSapp. 828. 
Mi S&howgurow v. Stale; 213 AJd 475,240 Md. 121. 
N.Y.—People v. Thomas, 278 N.YS2d 1003, 53 
Mlaa2d 427. 


§ 563. -Practice and Procedure 

9. Cal.—In re Collins, 76 Cal.Rptr. 622, 271 CA.2d 
195. 

D.G—Miller v. US, C.A., 347 F.2d 797. 121 U S.App, 
D.G 13. 

Fla.—Foxwocth v. State, 267 So.2d 647, cert. den. 93 
S.G. 2276, 411 US 987, 36 LEd.2d 965. 

Kelly v. Sure ex reL Mason, App., 137 So.2d 
608. 

Ind.—Gcbos v. State, 208 N.E2d 685, 246 Ind 68a 
reb. den. 210 N.E2d 363, 246 Ind. 68a cert gr. 86 
S.Ct. 127a 383 US 966, 16 LEd2d 307, writ 
dwn. 87 EG. 271, 385 US 76, 17 LEd.2d 175, 
reh. den. 87 S.G. 699, 385 U.S. 1020, 17 LEd.2d 
559. 

Mast-SubOosky v. Com., 209 N.E2d 316, 349 Mass. 
484. 

Tenn.—State ex rd Uwrence v. Henderson, 433 
S.W.2d 96, 1 Tenn.Cr.App. 199. 

Judicial notice has been taken: 

(8) U.S.-US v. American Oil Co., D.GNJ., 249 

F.Supp. 130—Emmons v. US, D.C.Or., 298 F.Supp. 

1143. 

Fla.—Brown v. States, App, 223 So.2d 337, cert den. 
90 EG. 1009, 397 US 969, 25 LEd.2d 262. 

Ill.—People v. Vesky, 229 N.E2d 886, 86 IH.App.2d 
283. 

N.Y.—People v. Byrne, 270 N.YS2d 193, 17 N.Y.2d 
209, 217 N.E2d 23. 

Or.—Perry v. Willard, 427 P.2d 102a 247 Or. 145. 

Tex.—Ex parte Mendoza, Cr.App., 414 EW.2d 666. 

Matters of common knowledge 

(3) Other matters. 

U.S.—Bartlett v. U.S., GA.Mo., 354 F.2d 745, cert, 
den. 86 EG. 1471, 384 US 945, 16 LEd2d 542. 

NJ.—State v. Clark, 275 A.2d 137, 58 NJ. 72. 

S.D.—State ex rel. Starnes v. Erickson, 186 N.W.2d 
502, 85 ED. 489, cert. den. 92 EG, 146, 404 U.S. 
845, 30 L.Ed2d 82. 

Practice* must be certain tad indisputable 

Cal—People v. Hjehn, 37 CaLRptr. 36, 224 CA.2d 
649. 

Right of appeal 

NJ.—State v. Gaston, 206 AM 771, 86 NJ.Super. 292. 

Objection to adiufarion of confession requires 
bearing outside jury presence 

Cal—People v. Rowe, 99 CaLRptr. 816; 22 GA.3d 
1023. 

Lengthy jury trials 

Cal.—Adams v. Superior Court far Loa Angeles Coun¬ 
ty, App., 101 Cal.Rptr. 144, 27 GA.3d 719. 

P«ge29e 

935. DeL—State v. Moore, Super., 187 A2d 807, 5 
Storey 356. 

Judidai notice has beat taken: 

(4) Sdf-representatk» by defendant in various other 

US-US v. Redfidd, D.GNev„ 197 F.Supp 559, 
afi&L, CA., 295 F Od 249, cert den. 82 EG 642, 
369 US 803, 7 LEd.2d 55a reh. den. 82 EG. 947, 
369 US 863, 8 LEd2d 2a 

(5) Other matters. 

Cal—Ligda v. Superior Court of Solano County, App., 
85 CaLRptr. 744, 5 CA.3d 811. 

Colo.—Locero v. People, 409 PJd 278, 158 Colo. 568. 

930. US—Swain v. State of Ak, Abu, 85 ECt 824, 
380 US 202, 13 L.Ed2d 759, reh. den. 85 ECU 
1528, 381 US 921, 14 LEdJd 442. 

Fla.—Collins v. State, App., 197 So2d 574, remd., Sup., 
201 So2d 225, on remand 203 So.2d 28, cert, 
discharged 207 So2d 430, 

Md.—Scbowgurow v. State, 213 A.2d 475,240 Md. 121. 

935. US-US v. Machado, D.GCal, 306 F.Supp. 
995. 

N.Y.—People v. Uw, 287 N.YS2d 565, 55 Mile. 2d 
1075. 
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Practice of making opening statements 

D.C.—Hampton v. US, App., 269 A2d 441. 

9.60. Wash.—State v. Richard, 482 P.2d 343,4 Wash. 
App. 415. 

Judidai aotice baa been taken: 

(7) Other matters. 

U S.—US v. Wade, Tex^ 87 ECt. 1926, 388 US 218, 
18 LEd2d 1149. 
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930. Numerous applfcatiou for writs of habe¬ 
as corpus without merit 

US—US ex rel. Spader v. Wikntz, D.GNJ., 25 
F.R.D. 492, ii£L, C.A, 280 F.2d 422, cert den. 81 
Ea 120, 364 U.S. 875, 5 LEd2d 97. 

13, Del—Sate v. Cannon, 190 A.2d 514, 5 Storey 
587. 

Fla.—State ex reL Johnson v. Vizzini, 227 So.2d 205. 

m.— People V. Killion, 251 N.E2d 411, 113 IU.App.2d 
461. 

Ind.—Patterson v. State, 244 N.E2d 221, 251 Ind. 58a 
cert. den. 90 ECt 81. 396 U.S. 829, 24 LE<L2d 80. 

Presentence investigations 

(2) Confidential nature. 

Minn.—State ex reL Hines v. Tahasb, 116 N.WJd 399, 
263 Mom. 217. 

Meaning of verdict 

DG.—Lyles v. US, 254 F.2d 725, 103 U.S.App.D.C 
22, cert. den. 78 ECt. 997,356 US 961, 2 L.Ed2d 
1067, 80 S.Ct 809, 362 US 943, 4 L.Ed.2d 771, 
and 82 Ea 6ia 368 US 992, 7 L.Ed2d 529. 

Common knowledge of dispute as to whether 
capital punishment is more effective deter¬ 
rent than life imprisonment 

Cal—People v. Love, 17 Cal.Rptr. 481, 366 P.2d 809, 
56 C.2d 720. 

Not matter of common knowledge that death 
penalty is more effective deterrent than life 

Cal—People v. Love, 17 CaLRptr. 481, 366 P.2d 809, 
56 C.2d 72E 

Matters not judicially noticed 

Ala.—Rudolph v. State, 152 So.2d 662, 275 Ala. 115, 
cert. den. 84 EG. 155, 375 US 889, II LEd2d 
119, reh. den. 84 EG. 204, 375 U.S. 917, 11 
L.Ed2d 158. 

Commntstiou of time for good conduct 

Tex.—McDonald v. State, Cr., 415 S.W.2d 201. 

Probation period 

US—Bearden v. Sate of EG, CASG, 443 F.2d 
1Q9G—Midgett v. Cox, CA.V*., 443 F.2d 109a 
cert dism. 92 EG. 1199,405 US 972, 31 LEcL2d 
256. 

No death se nt en ce s k any court since 1967 

Ala.—Brown v. State, 264 SoJd 549, 288 Ala. 68a on 
remand 264 Sa2d 552, 48 AlaApp. 324, afli 264 
So.2d 553, 288 Ah. 684. 
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14w Md.—Good v. Sate; 212 A.2d 487, 240 Md 1. 

Okl—Jooes v. State, Cr., 499 P^d 482. 

Tean.—Sbettks v. Sate, 352 EW.2d 1, 209 Tenn. 157. 

143. DL—People v. Wolfe, 260 N.E2d 424, 124 a 
AppJd 349. 

§ 564. -Judicial Records 

15. US-US v. American OH Ox, D.GNJ, 249 
FJSopp. 130—US v. MareeBo, D.GLa, 280 
RSupp. 510. 

Ala.—Washington v. Stale, 148 So,2d 206, 274 Ala. 
386—Sbadle v. State, 222 So.2d 722, 284 Ala. 138. 

Cal.—People v. Clay, 25 Cal.Rptr. 464,208 CAJd 773. 

Cola—Kostal v. People; 447 P.2d 536; 167 Cola 317. 

Coon.—Sate v. Lemhan, 200 ASd 476; 151 COozl 551 

Del-State v. Naylor, Super. 207 A2d M Storey 206. 

D.G—US v. Meyer. CA., 462 F-2d 827,149 US App. 
D.C. 212, on remand, D.G, 346 FSopfv 973. 
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Hawan-Scate V Woeg. 4Vi P 2d '* ^ 50 Hi* *2 "2 
lad—Stot* « rd H*nJmtn > B*,*,m* CiTcjiM ir,ui 
3Q4NE2d34o, :46ir»l ft:? 

Kjbl—S w« t 4*4 pu ka»: *r 

Mo.—Suit » K;ag. JO S W :j n* .*r» Jen •! SO 
ML W l i 11 hi 22 State » * ,*r. 
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849, 256 C.A.2d 455. 

32J5. Public defender’s office 

Okl.—Gresham v. Page, Cr., 411 P.2d 251. 

32.10. U.S.—MitcheU v. U.S., GA.Colo., 432 F.2d 
94. 

U.S. v. Summerlin, D.GAla., 298 F.Supp. 929. 
Cal—People v. Jackson, 58 CalRptr. 776 250 C.A.2d 
851. 

Colo-Buckles v. People, 424 P.2d 774, 162 Colo. 51. 
Neb.—State v. Losieau, 144 N.W.2d 406 180 Neb. 671. 

32.15. N.Y.—People v. Portner, 228 N.Y.S.2d 970,34 
Misc.2d 769, affd. 238 N.Y.$.2d 663, 18 A.D.2d 
1054. 

Judicial notice has also been taken 
as to whether a particular person was 
a member of the Bar. 33 - 5 
33.5, Congressman 

U.S—U.S. v. Johnson, D.GMd., 215 F.Supp. 300. 

32.10. Judicial notice has been taken: 

(5) Other matters. 

Ala.—Godwin v. State, 184 So.2d 374, 279 Ala. 286 

Judicial notice has been taken of oth¬ 
er matters relating to attorneys. 33 * 10 

33.10* U.S.—Bunten v. U.S. GA.Fla., 395 F.2d 976 
app. after remand 453 F.2d 605, cert den. 93 S.Ct 
46 409 VS. 843, 34 LEd.2d 83. 

Okl—Wyatt v. State, Cr. 410 P2d 86. 

Refattife size of her of particular community 
US.—PaJackx v. Gove rnm e n t of Guam, CLAGuam, 
325 F.2d 543. 

page 297 

The concealability of small weapons 
has been judicially noticed. 39,5 

393. Knives and other small weapons conceal- 
tWe in wallets 

U.S.—U.S. V. Simpson. GA Kan., 453 F.2d 1028, cert 
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543. Am—State v. Osborn, 494 P.2d 773, 16 Anz. 
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594. 

Characteristics of LSD 

Ky.-Hohnkc v. Com. 451 S.W.2d 162. 

573. U.S.-U.S. v. Bologna, D.CCal., 181 F.Supp. 
706, affiL, C.A., 287 F.2d 559. 
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706, affiL, C.A., 287 F.2d 559. 
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capsules and milk sugar are used in 
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593. Cal.—People v. Torres, 17 Cal.Rptr. 495, 366 
P.2d 823, 56 G2d 864, cert. dea. 82 S.a 866, 369 
U.S. 838, 7 L.E«L2d 842. 

People v. Nailor, 49 CalRptr. 616, 240 GA2d 
489, cert. den. 87 S.G. 763, 385 U.S 1030, 17 
L.Ed.2d 678. 

It is not a matter of common knowl¬ 
edge that marijuana cigarettes are 
worth fifty cents each . 39,10 

59.10, CaL—People v. Mulvey, 16 CalRptr. 821, 196 
CA.2d 714. 

5930. D.G—Stevenson v. US., CA., 380 F.2d 590, 
127 U.S.App.D.C 43, cert. den. 88 S.Q. 347, 389 
U.S. 962, 19 LEd.2d 375. 

Vt.—State v. Emriek, 282 A.2d 821, 129 Vt 475. 
Va.—Avent v. Com., 164 ER2d 655, 209 Va. 474. 
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Ky.-Brawner v. Com, 344 RW.2d 833. 
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4130. Cal.—People v. Kutz, 9 CaLRptr. 626, 187 
CA3d431. 

NJ.—State v. Richards, 254 A.2d 137, 106 NJ.Super. 
55, 

Botmdary Hoe of state highway 

N.Y.—People v. Sowie, 327 N.Y3,2d 510, 68 WacSd 
569. 

Condition 

NJ.—Sute v. Jones, 30! AJd 185, 122 NJSuper. 585. 
43. Me.—State v. Petersen, 268 A.2d 481 
Mo.—State v. Barker, App., 490 S.W.24 263—State v. 

Hanson, App., 493 S.WJ2d 8. 

Pa.—Com. v. Cortina), 29 D. * C.2d 188. 

483. N.Y.—People v. Salzburg, 263 N.Y,S,2d 415,47 
Mbc.2d 866—People v. Mayoue, 269 N.Y.32d 
922, 50 Mbc.2d ISO. 
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The courts have refused to take judi¬ 
cial notice of other matters. 6 * 10 

48.10. G*-Staggers v. State; 166 S.E2d 411, 119 
Ga-App. 85, app. slier remand 172 S.E26 462, 
120 Ga.App. 875. 

Pa.—Com. v Beam, 60 Lanc.Rev. 311. 

Sabseqnent increase hi posted speed Emit 
Conn.—Sute v. Kilpatrick. Cir.A.D., 184 A.2d 191, 23 
Coon.Sup. 437, 1 Coon.C3r. 298. 
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7830. IE—People v. Kelly. 214 N.E2d 290. 66 Dl. 
App.2d 204. 

Judicial notice has been taken: 

(2) Cola—People v. Heckard, 431 P.2d 1014, 164 
Colo. 19. 

N.Y.—People v. Schmidt. 283 N.Y.S.2d 29(1 54 Mbc.2d 
702, app. dism. 243 N.R2d 153, 23 N.Y.2d 686, 
295 N.Y.S.2d 936. 

Matters of common knowledge 

(7) Size and design of variona makes and models . 
Ohio—Village of Springdale v. Freeman, 196 N.R2d 

471. 

SUte v. Domer, 204 N.R2d 69, 1 Ohio App. 2d 
155. 

(8) Other matters. 

U.S.—Lathers v. U.S., CA. Miss., 396 FJd 524. 
Ill-People v. Osborne, 223 N.R2d 243, 78 HLApp.2d 
132. 

Iowa—State v. Bishop, 132 N.W.2d 455, 257 Iowa 336. 
Ma—State v. Thornton, App., 441 S.WJd 738. 
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78.4$. III.—People v. Price, 225 N.E2d 453, 81 DL 
App.2d 111. 

78.75. Judicial notice refoaed 
N.Y.—People on Complaint of Coffins v. Wachs, 235 
N.Y32d 176, 37 M»c.2d 1001. 

7830. Acceleration 

S.G—State v. avers, 114 S.R2d 401, 236 S.C. 305, 
cert, den. 81 S.Ct. 176, 364 US. 886, 5 LEd.2d 
106. 

80. Stopping within specified distance 

(3) Other matters. 

Hawaii—Sute v. Arena, 379 P.2d 594,46 Haw. 315, 20 
A.L.R.34 450. 

Judicial notice may be taken of items 
often stolen from parked automo¬ 
biles.* 45 

843. Tape decks 

D.C.—Jooes v. U.S., App., 286 A.2d 861. 

85. Problem created by drinking while driving 
Kan.—Gty of Lyons v. Suttle, 498 P.2d 9, 209 Kan. 
735, 57 A.L.R.34 1058. 
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96. U.S.—US. v. Wilson, C.A.Pa., 436 F.2d 122, cert, 
dec. 91 1393,402 US. 912, 28 LEtL2d 654. 

US. v. Cox, D.C.Wis., 285 FSupp. 367. 

Matters jutfidafly noticed with respect to bonks 

(5) Other matters. 

Cal—People v. Green, 44 CtLRptr. 438, 234 GAJd 
Supp. 871, cert den. 86 S.Ct. 576,382 US.993, 15 
LEd.2d 480—People v. Trombfeo, 61 CalRptr. 
634, 253 GA.2d 643. 

Kan.—Sute v. Young, 454 PM 724, 203 Kan. 296. 

Judicial notice not taken 

(4) National character of branch bank on day of 
robbery. 

U.K—King v. US, GA.GsL, 426 FJd 278. 

96.15. Del—Rossfeto v. State, 234 A.2d 438. 

96.60. Md.—Hardison v. Sum, 172 A.2d 407, 226 
Md. S3. 

96.70. Matters of common knowledge 

(2) Other matters. 
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Ohio—Stole > Dunn Drugs, Inc., 209 N.E2d 597, 3 
Ok© App 2d 111 

OU -Wollaston v Stole, Cr, 35* P 2d 1111-Ramirez 
* State, Cr , 430 P2d 826. 

Or -State s Long, 415 P2d 171, 243 Or. 561. 

Pa.—Com. e\ rel Butler v Rundle, 239 A.2d 426, 429 
Pa 141—Com v Johmlon. 263 A,2d 376, 438 Pa. 
485. 41 A L R.3d 5^6, 

R I —State > Bronn. 196 A.2d 138. 97 R.I. 95—State 
\ Kaohy, 250 A 2d 711. 105 RI. 197—State v 
Clark, 254 A 2d 765. 105 R.I. 709. 

Tenn —Daugherty * State, 393 S.W 2d 739, 216 Tom 
666, app dv>m, cen den, 86 S.Ct. 1601, 384 U.S. 
435, 16 L Ed 2d 6 T 1 

Tea.-Cathy v State, Cr , 402 S W.2d 743. 

Va-A3bwwi v Com, 153 SE.2d 201, 207 Va. 810 



22A CJS 81 


Wash.—Sute v. Renhird, 430 P.2d 557, 71 Wtsh.2d 
670—State v. Bryant, 437 P.2d 398, 73 Wash.2d 
168. 

Wia—Sute v. Reynolds, 137 N.W.2d 14, 28 Wis.2d 
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Reconciling inconsistent testimony of prosecu¬ 
tion's witnesses 

N.Y.—People v. Fleckenstein. 211 N.Y.S2d 904, 27 
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807, 118 U.S.App.D.C. 61, cert. den. 84 S.Ct. 1646, 
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Mkk—Ptopk v Carey, 144 N W 2d *3, >b Mx-h App 

640 

NJC—Sme « Estndp, 424 P 2d 7r, ^ N M 5C5 
H.Y. P eopk » Lobcvcvo. 231 NY S2d 44, 33 Mae 2d 

944. 

4US PrwHdMi aa lapanMMp iMftlag bar- 

dm la Mndmt 

Mkk-fWfit e. Rocker. 201 NW.2d 647, 42 VLcfa 
App. 352, MM. 3®l N W 2d 172, 3*4 Mxis. 324 
4S» NJ.-teto v. Teamen. 224 A 2d 2?, 42 S3 So¬ 
per. 431 

44, V im C . tf . Mla4 to Sutt « Ptocape«to Veneer 
Cn. 227So2d2m2M 

Pn—C om. v Daft, 36 D ft C 2d 149, 74 York 44 
Wto-Saal* v. Wtomito 206 N W2d 411 3* W»2d 
314 


46,10, ^ Seg-vi ^ * 05 , 4J 

; ; |,i « t* *»sr N;2 P 2i 114", 24 Ltoh2d 364 

3 -OT. Matters of Defense 

4*. M -13 » CAW, 34- F 2d 425— 

!„ ^ „ t e, t* A Minn. 45! F 2d 333 
l S . D C , 2*4 F Supp 1015— 

l S . Lj D C N Y. 27* F Supp. ^ 

A.j -P-i.«i!ff , i * Sa*e. 213 a-, Id J44 2 a 2 Ain 553 
H*S«n - Stare 3 ^^ Li 533.42 XUApp. 14- 
I *4 - l.yt*!u * Vate. App , 372 St 2d 62§ 

>ja - hvsjt.'fl * Staff 326 5 F,2d 6*1 106 Gi.App 
:r v.d ,r. •!*> irds 12* SE2d 129. 218 Gu 
44.* ;,rr S E 2d 207 107 Gj App 62 

r -p?.y:t ni;ird, :h4 ne.» ams. 5 niAppw 

V*t 

ppyk •« Pearw^, 364 N W2d 56?, 13 Mwh 
*rr ?-! 

M-/*** ei ;tl Geneifcart v Taha^ih. 344 N W2d 
i*4 :?4 \l:;n 464 

M u-1JS. pouted at length to \*en« v State. 14* 
N Z4 o* <27, 2*6 MiSi 4*. 10 A L,R.3d 111!, 
ipp 4f«n ardverf den ?4SCt 53,375 1’S 5,11 
l Ed Id M rtb dcr M S Ct 325. 375 L S. *36, 11 
L Ed 2d ZU 

Px -C ist % Mt'.tor, 2»-h A 2d Ut7, 205 Pa Super 2*7. 
SD -S^i*e k h. l: 1 N W 2d 4^». 50 SD 503, 
Vi -M-.Hfe . ISO SEL1 324, 202 Va 667 

TYere to no tardea on aerated to 

41 *>- .f .‘ler.jv.Ti 

IS - J.>8 4-| - I S CAMP. 2*1 F2d 150, cert 
itv »: SC? : m IS 7 L Ed 2d so 
<5* EvtaHi^ r*attm 

l -PktI* v CV rr c, LU N E 2d 641, 52 Ill App 2d 

:;i 

Explanation 

. > -Hx'r e Cm 47.3 SW Li ill 

Partial evidence not offered at defendant’s peril 

l & -DeCfCJW * l S , C A R I 33* F 2d 79? 
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47.5. VS-DtCewuv t S, C A R 1, 33* F 2d 797 
Ato -Hcdgrv v Stole, 155 So 2d 533, 42 Ala App. 147 
D C -MaL>* v US, App 2*6 A 2d 7gj 
R ; ~Sto‘e » Bn**. W A 2d 233, 4- R I *5 
44. tV. 7 -Lttvani 7 PecpJe, 36* P 2d 54. 14* Colo 
3«,- 

56. Ak-CJJS. gnotod at length to Buckles v Slate, 
250 Sc 2J 514, SI1 2*2 Ato, 352-C-J2S. died to 
Buck^s v Sute, :S0 Sc, 2d 820, 823, 50 Ain App. 
552. afTd 2*T‘ So 2d 823. 2*1 Ala, 35* 

51. C^i-Cworelli % PeopV, 364 P2d 36«, 147 
CWd 413 

Mcmt —Stale v Gloyne, 4^6 P 2d 511, 156 Mont. *4 

Rebuttable prcmmptioB 

12'/ CHber insuaxa 

Pn—Corn % Culpeper, 252 A,2d 624, 434 Pn IS 
5L5. t S-W T aItoce 7. U.S., C.A.S.C, 281 F.2d 656, 
Pn—Cm * MiUct, 2C8 A.2d 867, 205 Pn Super 297. 
\l-State v Fox. 181 A.2d 74, 123 Vt, 81 
Flight 

Ga -WXtm v State, 1*6 S E2d 326, 128 GnApp. 
232, 

W319 

53. V S-CJJS. efted to Rhay v. Browder, GA. 
Wash, 342 F.2d 345, 350—Government of Vtrgm 
Islands v. Lake. CA.Virgin Hlandk 342 F 2d 77a 
Ark,—Riee v, State, 401 S.W,2d 561 240 Ark. 674. 
Idaho—Harma v Ncrthwatern Met. Life Ins. Co., 
429 P 2d 949, *1 Idaho 71* 
lad —C4A died to Smith v State. 266 N.E2d 216, 
218, 255 lad 687 

Mont —State v Metcalf. 457 P 2d 453, 153 Mont, 369 
S M —State v Davi*, App, 455 P.2d 851, 80 N.M 
347, een den 454 P 2d *73, 80 N M 316 
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N.Y.—People v Utica Daw’s Drug Co., 211 N.Y.S.2d 
446, 28 Misc.2d 576 revd. on oth. grds. 225 N.Y 
S 2d 128, 16 A.D.2d 114 A.L.R.3d 393—People v. 
Torrutore, 261 N.Y.S.2d 474, 46 Misc.2d 908. 

55. U.S.—Harlow v. U.S., C A.Tex., 301 F.2d 361, 
cert. den. 83 S.Ct 25, 371 U.S. 814, 9 L.Ed.2d 56 
reh. den 83 S.Ct. 204, 371 U.S. 906 9 L.Ed.2d 
167— Takacs v Engle, C.A.6 (Ohio), 768 F.2d 
122 . 

U.S. v. Hintz, D.CI1L, 193 F.Supp. 325. 

Cal.—Crees v California State Bd. of Medical Examin¬ 
ers, 28 Cal-Rptr 621, 213 C.A.2d 195-People v. 
Gray, 63 Cal.Rptr. 211, 254 C.A.2d 256 
Conn.—Sute v DeJoceph, Cir.A.D., 222 A.2d 752, 3 
Conn.Gr. 624, app. den. 220 A.2d 771, 153 Conn. 
747, cert. den. 87 S.O. 526 385 U.S. 982, 17 
L,Ed 2d 443. 

Fla.—State v. Kahkr, 232 So.2d 166 

CJS dted to Pnestly v. State, App., 450 So 2d 
289, 292. 

Ga.—Dobbins v. State, 151 S.E.2d 549, 114 Ga.App. 
403 

Hawaii—State v. Marfey, 509 P.2d 1095, 54 Haw. 450. 
Ill—City of Chicago v. Elmhurst Nat. Bank, 183 
N R2d 171, 35 IlLApp.2d 383. 

N Y,— Peojrfe v. Utica Daw’s Drug Co., 225 N.Y.S.2d 
US, 16 A.D.2d 12, 4 A.L.R.3d 393. 

People v. Fay’s Drug Co. of Fairmount, 326 
N.Y.S.2d 311, 68 Misc.2d 143. 

Or.—State v. larvi, 474 P.2d 363, 3 Or.App. 391. 
Pa.—Cera. v. Wmebrenner, 265 A.2d 108, 439 Pa. 73. 
Iwmnity from prosecution 

(21 In subsequent proceeding prosecution must prove 
that evidence is from source independent of compelled 
testimony, 

U S —Kastigar v. U.S., Cal., 92 S.G. 1653, 406 U.S. 
441, 32 LEd,2d 212, reh den. 92 S.CL 2478, 408 
US. 931, 33 L.Ed.2d 345. 

(3) Accused must prove terms of agreement, his per¬ 
formance and breach by prosecution. 

Md —Bowie v. State, 287 A.2d 782, 14 Md.App. 567. 
Entrapment 

(1) Ark.—Brown v. State, 453 S.W.2d 50, 248 Ark. 
561 

Cal—People v. Avila, 61 CaLRptr. 441, 253 C.A.2d 
308, cert. den. 88 S.Ct. 1427, 390 U.S. 1032, 20 
L Ed.2d 290—People v. Woolwine, 65 Cal.Rptr. 
672, 258 C.A.2d 285. 

Fla.—Evenson v. State, App., 277 So.2d 587. 
Iowa-State v. Taylor. 144 N.W.2d 289, 260 Iowa 634. 
Miss.—C-LS. chad to Averitt v. State, 149 So.2d 320, 
326 246 Miss. 49, 10 A.L.R.3d till, app. dism. 
and cert. den. 84 S.Ct 51, 375 U.S. 5, 11 L.Ed.2d 
38, reh. den. 84 S.Ct. 328, 375 U.S. 936, 11 LEd.2d 
268—Alston v. State, 258 So.2d 436. 

Mont.—State v. White, 456 P.2d 54, 153 Mont. 193. 
Ncv—Wyatt v. State, 367 P.2d 104, 77 Nev. 490—Lis- 
by v. State, 414 P.2d 592, 82 Nev. 183. 

N.C —CJS cited to State v. Cook, 140 S.E.2d 305, 
305, 263 N.C. 730. 

Okl.—Watson v. State, Cr., 382 P.2d 449. 

S.C.—Babb v. State, 125 S.E^d 467, 240 6C. 235, cert. 

den. 84 S.a 502, 375 U.S 979, 11 L.Ed.2d 425. 
Vt.—State v. Dragon, 292 A.2d 826, 130 Vt. 334. 

(2) U.S—U.S. v. Weiser, CA.N.Y, 428 F.2d 932, 
cert, den. 91 SCt. 1606 402 U.S 949, 29 L-Ed.2d 
119 —VS v. Lewis, GA.N.Y., 447 FJd 134. 

Cal-People v. Dickerson, 75 CalRptr. 828, 270 
GA~2d 352—People v. Werber, 97 Cal.Rptr. 150, 
19 CA.3d 598. 

Del—Crosby v. State, 295 A Li 708. 

Vt.-SUte v. Gwouard, 298 A.2d 560, 130 Vt. 575. 

(3) Other matters. 

U.S—UA v. DeVore, C.A.S.C., 423 F.2d 1069, cert, 
den. 91 S.Ct. 1604, 402 U.S. 950, 29 L.Ed.2d 
119—U S. v. Pickle, C.A.AIa., 424 F.2d 528. 
Arir—State v. Boccelh, 467 P.2d 740, 105 Arix. 495. 
Mo.—State v. Devine, App., 554 S,W.2d 442. 

Okl.—Robinson v. State, Cr., 507 P.2d 1296, 
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Proof of mistake of law 

UE—UE V. Gebhart, C.A.Ky,, 441 F.2d 1261, cert, 
den. 92 S.Ct. 97, 404 U.S. 855, 30 L.Ed.2d 96. 
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56. U.S.-U.S. v. McDowell, D.C.Pa, 328 F.Supp. 

606—U.S. v. Fletcher, D.GVa., 344 F.Supp. 332. 
Csl—People v. Lookadoo, 57 CalRptr. 608, 425 P.2d 
208, 66 C.2d 307. 

R. I.—State v. Brown, 196 A.2d 138, 97 R.I. 95. 

Entrapment 

UE—Sagansky v. U.S., C.A.Mass., 358 F.2d 195, cert. 

den. 87 S.Ct. 36, 385 U.S. 816, 17 L.Ed.2d 55. 
Fla.—Koptyra v. State, App., 172 So.2d 628. 

(2) However, when evidence of prosecution itself rais¬ 
es issue of entrapment, accused need not assume burden 
thereon. 

DC —Johnson v. U.S., C.A., 317 F.2d 127, 115 U.S. 
App.D.C. 63. 

Fla.—Koptyra v. State, App., 172 So.2d 628. 

(3) Other statements. 

U.S.—Notaro v. U.S., C.A.Nev., 363 F.2d 169-Kadis 
v. UE, GA.Mass., 373 F.2d 370. 

U.S. v. Curry, D.C.IU., 284 F.Supp. 458. 

HI—People v. Brown, 238 N.E2d 102, 95 Hl.App.2d 

66 . 

Withdrawal from scheme 
Minn.—State v. Currie, 126 N.W.2d 389, 267 Minn. 
294. 

Self-defense 

111.—People v. Garcia, 232 N.E2d 810, 90 III. App 2d 
396. 

Pa.—Com. v. Henderson, 298 A.2d 891, 450 Pa. 122. 

58. Ariz.—State v. McKinney, 501 P.2d 378, 108 
Ark. 436. 

Ill.—People v. Rinehart, 225 N.E2d 486, 81 Hl.App.2d 
125—People v. Brown, 271 N.E2d 395, 132 Ill. 
App.2d 875. 

NJ.—State v. ChiareUo, 174 A.2d 506, 69 NJ.Super. 
479. 

N.Y.—People v. Utica Daw’s Drug Co., 225 N.Y.S.2d 
128, 16 AD.2d 12,4 A.L.R.3d 393. 

Eatrapment 

(1) U.S.—Whiting v. UE, C.A.Mas., 321 F.2d 72, 
cert. den. 84 ECt 158, 375 U.S. 884, 11 L.Ed.2d 
114—U.S. v. Bishop* GA.N.Y., 367 F.2d 806-U.S. v. 
HarreD, GA.A1*., 436 F.2d 606, app. after remand 458 
F.2d 655, cert. den. 93 S.Ct. 49, 409 U.S. 846, 34 
L.Ed.2d 86. 

(2) UE—UE v. Thomas, GA.N.Y., 351 F.2d 538— 
UE v, Viviano, GA.N.Y., 437 F.2d 295, cert. den. 91 

S. Ct 1659,402 U.S. 983, 29 LEd.2d 149—Lo Buooo v. 
UE, CA.CiL, 454 F.2d 731. 

US. v. Kros, D.CPa., 296 F.Supp. 972. 

D.C.—Hansford v. U.S, CA., 303 F.2d 219, 112 U.S. 
App.D.C. 359. 

(4) Other statements. 

UE—UE v, Groessd, GA.Tex., 440 F.2d 602, cert, 
den. 91 ECt. 2263, 403 U.S. 933, 29 LEd.2d 713. 

UE v. DiDet, D.C.N.Y., 265 F.Supp. 980-UE 
v. DeLoacbe, D.CMo^ 279 FEipp. 720-U.S. v. 
Curry, D.GHL, 284 F.Supp. 458. 

CaL—People v. Avila, 61 CalRptr. 441, 253 C.A.2d 
308, cert. den. 88 S.Ct. 1427, 390 U.S. 1032, 20 
LEd.2d 290. 

Coon.—State v. Whitney, 249 AJ2& 238,157 Conn. 133. 
Ill—People v. Wells, 182 NE2d 689, 25 I11.2d 146. 
Ind—Gray v. State; 231 N.EJd 793, 249 Ind. 629— 
Walker v. State, 262 N.E2d 641, 255 Ind. 65. 
La.—State v. Green, 150 So^d 571, 244 La. 80. 

Md.—Simmons v. State, 259 A~2d 814, 8 MdApp. 355. 
Mass.—Com. v. Miller, 282 N.E2d 394, 361 Mass. 644. 
N.M.-State v. Carrillo, App., 460 P^d 62, 80 N.M. 
697, certiorari denied 460 P^d 73, 80 N.M. 708, 
cert. den. 90 ECt. 1532, 397 UE 1079, 25 LEd.2d 
815. 

Okl—Watson v. Stale, Cr„ 382 P.2d 449. 

Sdf-defose 

Iowa—Slate v. Vick, 205 N.W.2d 727. 


59. Minn—State v Currie. 126 NW2d 389, 267 
Minn 294 

§ 574. -Alibi 

60. U.S.—Cantilkm v. Superior Court of State of Cal., 
for Los Angeles County. D.C Cal., 305 FSupp 
304, case remd„ C A, 442 F.2d 1338 

Mich.—People v. McCJmv, 198 N W.2d *’07, 40 Mich 
App, 185. 

Mo.—State v Rollins. 449 S,W.2d 585, cert den. 90 
S Ct. 2220, 399 U S. 915. 26 L Ed.2d 5^3 
State v. Broomfield, App,, 510 S.W,2d 843. 

N.C.-OJE dted la State v. Walston, 130 S.E2d 636, 
637, 259 N.C. 385, 

S.C—State v, Mayfield, 109 SE2d 716. 235 S.C. 11. 
cert. den. 80 S.Ct 1616, 363 U S 846, 4 L.Ed,2d 
1728, reh. den 81 ECt. 36, 364 U.S. 857, 5 L Ed.2d 
81 

61. Iowa-State v. Post, 123 NW.2d II. 255 Iowa 
573. 
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63 E. U.S.-U.S. v. arter, CA.Kan., 433 F2d 874. 

Iowa-State v. Jones, 193 N,W,2d 509. 

Mich.—People v. Owens, 143 N.W.2d 574, 3 Mich App. 
707. 

N J.—State v Sullivan, 185 A.2d 410, V N.J.Super. 
81-State v. Searles, 197 A,2d 384, 82 N.J Super 
210 . 

N.C.—State v Spencer, 124 S.E2d !75, 256 N.C. 487- 
State v. Lentz, 153 S E 2d 364, 270 N.C. 122, cert, 
den. 88 S.Ct. 133, 389 US 866, 19 L.Ed.2d 139. 

63.10. Utah—State v. Wihon, 565 P.2d 66. 

63.15. Alibi is not affirmative defense etc. 

Pa—Com. v. Winebrenner. 265 A.2d 108, 439 Pa. 73. 

S.C.— State v. Mayfield, 109 S.E.2d 716, 235 S.C. 11, 
cert. den. 80 SCt 161o, 363 US. 846, 4 LEd.2d 
1728, reh. den 81 S.Ct. 36. 364 U S. 857, 5 L.Ed 2d 
81. 

64. Iowa—State v. Post. 123 N.W.2d 11. 255 Iowa 
573. 

Mich.—People v. Ownes, 143 N.W.2d 574, 3 Mich. App. 
707, 

65. I1L—People v. Jackson. 279 NE.2d S, 3 111 
App. 3d 303. 

Iowa-State v. Stump, 119 N.W.2d 210, 254 Iowa 1181. 
cert. den. 84 S.Ct. 113, 375 U.S 853. 11 L Ed.2d 
80. 

Wash,—State v. Green, 466 P2d 193, 2 Wash App. 57 

In Pennsylvania 

(2) Pa.—Com. v. Pierce, 288 A.2d S07, 446 Pa. 479. 

Limitation of role 

Iowa-State v. Post, 123 N.W2d 11, 255 Iowi 573 
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68 , Ind.—Casterlow v. State, 267 N.E2d 552, 256 
Ind. 214. 

Minn.-State v. Cume, 126 N.W.2d 389, 267 Minn. 
294. 

69.5. !nd.—Washington v. State, 271 N.E.2d 888, 257 
Ind. 40. 

70. Ky.—GJE quoted in Ray v. Cora,, 500 S.W.2d 
921, 921 

§ 576. — Insanity 

71. UE—Payne v. Slayton, D.C.Va., 329 FSupp. 

886 . 

Alaska—Bowker v. Sute, 373 P.2d 500. 

Del.—Longoria v. State, 16S A.2d 695, app, dism. and 
cert. den. 82 ECt, 18, 368 UE 10, 7 LEd.2d 
18—State v, Mulrine, Super., 183 A.2d 831, 5 
Storey 65. 

Fla.—Parkin v. State, App., 222 So.2d 457, cert, dis* 
charged, Sup., 238 So.2d 817, cert. den. 91 ECt. 
1189, 401 UE 974, 28 L.Ed.2d 322. 

Ga—Fields v. Sute, 144 SL2d 339, 221 Ga. 307-Rig- 
gins v. Sure, 174 S.E2d 908, 226 Ga. 381. 

Iowa—Thomas v. Purcell, 104 N.W.2d 823 252 Iowa 
- 177—Sute v. Hodge, 105 N.W.2d 613, 252 Iowa 
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449, app. dam. and cert. den. 82 SCt. 437, 36S 
L S 402, 7 L Ed 2d 394. 

Mo-Sute v Holmes, 439 S W. 2d 518. 

Mcnt.—State v Olson. 480 P 2d 822, 156 Mont. 339. 
Nev —Hasten v Sute, 435 P.2d 495, 83 Nev. 531. 
N Y,-People v. Brown, 323 N Y $.2d 300, 37 A.D.2d 
635 

NC-Sttte v T, liman, 207 SE2d 316, 22 NCApp 

688 . 

Or.—Matter ef L J. 552 P.2d 1322, 26 Or.App. 461. 

R. I.—Sute v Page. 224 A.2d 258. 104 R.I. 323. 

SC,—Sute v. Cain, 144 S.E.2d 905, 246 S.C. 536. 
Tenn.—Sparkman v Sute, App., 469 S.W.2d 692. 
Tex.—Forder v Sute, Cr, 456 S.W.2d 378. 

Utah—State v. Gleason, 405 P 2d 793, 17 Utah2d 150. 
Va.—Jones v Com., 117 S,E.2d 67, 202 Va. 236-Chria- 
tun v Com., 117 S.E2d 72, 202 Va. 311. 

Wis.—Gibson v Sute, 197 N.W.2d 813, 55 Wis.2d 110. 

Id Alabama 

(T. Ala.—Taylor v Sute. 160 So,2d 641, 276 Ala. 
332. 

(2) Ala-Carr v. Sute, 198 So.2d 791, 43 Ak.App. 
642. cert. den. 198 So,2d 798,28! Ala. 716, cot. den. 88 

S. Ct. 175, 389 U.S. 877, 19 L.Ed.2d 165. 

(4) Ala.—Knight v. State, 142 So.2d 899, 273 Ala. 
480—Cooper v. State, 168 So.2d 231, 277 Ala. 200. 

Sawyer v. State, 166 So.2d 511,42 Ala.App. 386. 

(5) Other sutements. 

Ala.—Hutchens v. Sute, Cr., 232 So.2d 687, 45 Ala. 
App 507, cert. den. 232 So 2d 700, 285 Ala. 755. 

In California 

(l) Cal.—People % Rodriguez, 76 CalRptr. 818, 272 
CA.2d 80. 

Burden of proof held changed to defendant by 
statute 

D.C.—U.S v. Naples, D.C., 192 F.Supp. 23, rcvd. on 
oth. grds., GA., 307 F.2d 618, 113 U.EAppD.C. 
281, on remand 205 F.Supp. 944. 

Statute held valid 

U.S.—Earp v. Cupp, C.A.Or„ 453 F.2d 378, ceit. den. 

93 SCt. 167, 409 UE 868, 34 L.Ed.2d 118. 
Minn—Sute v. Hoskins, 193 N.W.2d 802, 292 Mam. 
111 . 
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74. Ky—Edwards v. Com., 554 $.W.2d 380; cert 
den 98 ECt. 642, 434 U.S. 999, 54 L.Ed.2d 495. 

74.5. Ga —Fields v. Sute, 144 S.E2d 339, 221 Ga. 
307. 

page 324 

75. U.S—Amador Beltran v. U.S., C.A.Puerto Rico, 
302 F 2d 48—Davis v. UE, C.A.Okl, 364 F.2d 
572. 

U.S. v. Hemngton, D.C.Mo., 312 F.Supp 1276, 
affd., C.A., 440 F.2d 1041, cert. den. 92 ECt. 139, 
404 U S. 842,30 LEd.2d 78, reh. den. 92 ECt. 312, 
404 US. 960, 30 L.E(L2d 279. 

Conn.—State v. Marzbaman, GrA.D., 198 A.2d 721, 2 
Conn.Ctr. 312, certtficalkm den., 197 A.2d 944, 151 
Conn. 730-State v. Vennard, 270 A.2d 837, 159 
Conn. 385, cert. den. 9! ECt. 576, 400 U.S. 1011, 
27 UEdL2d 625. 

D.C—Jones v. U.S., C.A., 284 F.2d 245. 109 UEApp. 
D.C. 111, cert. den. 81 ECt. 816, 365 UE 851, 5 
LEd.2d 816. 

Ill—People v. Anderson, 201 N.E2d 394, 31 HL2d 
262-People v. Gold, 232 N.E2d 702, 3S ni2d 
510, cert den. 88 ECt. 2317. 392 UE 940, 20 
LEd.2d 1400. 

Mass.—Com. v. McHoul 226 N.E2d 556, 352 Man. 
544—Com. v. Smith, 258 N.E2d 13, 357 Mass. 
168. 

N.M.—State v. Armstrong, 482 P.2d 61, 82 N.M. 358. 
N.Y—People v. Abdul Karim Al-Kanani, 298 N.Y. 
S.2d 275, 31 A.D.2d 838, affd. 260 N.E2d 496; 26 
N.Y.2d 473, 311 N.YE2d 846, app after remand 
334 N.Y.S.2d 817, 39 A.D.2d 1016, affd. 307 
N.E2d 43, 33 N.Y.2d 260, 351 N.YE24 969, cert, 
den. 94 ECt. 2619, 417 UE 916,41 UEd.2d 220. 
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S.D— CJ.S. «M |m St tut » W**n\ 127 n w It 4 ; * 
431,10 SO 503 

Vt—State I Mm**, 258 A Id il\ »;* V: '« 

acai># * °* ® f |>roef 

Wk—State v SJwlfwr, 143 \ 4 ! 4 , *' WsU 

412—Stile ex !tl Seltepf * Srhuhtr*. ‘MU’J 
67>, 45 Wn3d 644 50 A 1 R VI * M^UsCm 1 * 
State, 117 NW2J 29k 51 Wvld W 
7k US—t E exreL lUmaer, # Pile, C A ZiJ, ’4* 
F2d 445. mnd 1*50 13* ** l S **? i* 

LEdld *13 

N Y —People ♦ Spnki, ?2* N Y $ *4 2*1 3' A D It 

424 

77. US-US * Goman, CAM. W * 24 yv 
cm Am W SO 132, W L S **2 3j I FdU 
103, reh den. Il$c J*M, MS I s rr ;3 
LSd.24 233—C S % Boatwright, CAPU 44* 
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491—State v. Jones, 124 N.W.2d 729, 266 Minn. 
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Inferences from silliness of testimony 
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Miss,—Matula v, State, 220 So,2d S33. 

page 329 
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809. 

Alaska—Cooksey v. State, 524 P.2d 1251. 
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Misc.2d 493. 

Evidence to make jury question 

Vt.—State V. Brown, 209 A.2d 324, 125 Vt 58. 
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den. 88 S.Ct. 2037, 391 U.S. 971, 20 L.Ed2d 888. 
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23. Ctum-Sut* v Klapts, Or A D, m A U 9Ci, 2 
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mpp. ton. 95 SCt 25. 4)9 US. til 42 LEdM 
31. app. after mad. Sop, 340 N Eld '64, cm 
to* 96 SO 1727, 423 V S 932. 44 LEA Id 
ID, -State * Spey, 207 NW2d 504. 5P SD 31* 
Wank-State v FiupatncL 49! P 2d 242, 5 Wmfc App 
46! 

21 CaL —People % Oetbei. 208 Fid '43. 93 Cal. 
AppJtt 147, 

Va.—Riley * Q», 191 SE.24 727, 213 V* 2^3 

nf nil ana 

Va.—Ltegm v, Com, 206 K£.2d 775, 213 Va 312 
27. U Oertle v VS, C A.Okl. 370 F 2d 719, cert 
da* t7 SCX 2075, 34? VS 943, 18 LEA2d 2329, 
Iowa—tease v Aka, 142 N.W.24 431. 251 leva 2324 
2t* US-Gri^o v US. CACoto., 291 F2d 843— 
US 7 Pafaacr, GA.Ky, 443 F 2d 497, cert den 
99 &CL 119, 409 US 474, 34 LEA 2d 224. rth 
da* 93 ICt 313, 409 US 1051, 34 LEA2d 
30(5—US v. Dmano, CAJKy, 473 F.2d 10*4, 
cart da* 93 SCt 229S 412 US 907, 36 L£A2d 
971 

Idaho—CIS dlad ta State v Tnmong, 404 P.2d 118, 
US, «» Idaho 440 

NX-State v. fkmpkryi, 253 A.24 273, 54 N J 404 
State e. Hemp taey * 245 A 2d 40, {01 N J.Soper, 
539, aflte te part ravd m pad ca cch. frdc. 255 
AJd 273. 54 NJ. 404 

RY-CAS. dta* la People v Ktohpamek. 295 N.EId 
733, 757, 32 KY2A 17, 343 KY£2d 70, 74 app 
tom. 94 la 2*3,414 US 944 38 LEA2d 204 
Waik—State * Odom, 320 P2d 192.13 Waik2d 241, 
cait da* 95 SCt 333, 4)9 US 1013, 42 LEA2d 
2*7 

Wya-CTNml * State, 491 P3d 1231 
29. lima Scale 7. Haw, 203 KW 2d 214 
Me.—Mate * Ltetahe* 161 Aid t$S 136 Me. 113. 
RY, Paapli v Skhpacnek, 29S N EJM 753, 32 
KYJtt 17, 343 RYS2d m app tom 94 SCt 
283, 414 US 944 31 LEAJd 204 
XL—Stela * Cmtake* 169 AM 313, 92 XI. 413. 
UX-CJJK tooted te fcutffti k State a. Honpar, 252 
RWJd 194 90S 

Wtak-State a Thomm 364 Pld 930k 58 W«k2d 

m 

State », Otoort, 475 P2d 797,3 WadhApp. 491. 
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34 US S a n mt * US, CAG*, 302 FAd 291 
avadl aa osk gnk 85 &CL 754 3S0 US 63, t3 
LBdJdhSL 


Missjj —Stale v EdwartK 130 N * 2d 423, 269 Minn. 
4 ? 

rm—pfka beU laraUd 

N Y —People * Gatulv 212 N Y S 2d 910, 29 Mac,2d 
■iW 

30.5. FU-State % Kahkr, 232 So 2d 166 
Kan —'State * Hartmia. 315 P 2d 1217, 213 Kia. 201. 
N V -People % Kirkpatrick, 295 N E.2d 753, 32 
N Y 3d 17, 343 N.Y S2d 70, app dam. 94 SCt. 
213, 414 U S 943, 33 l Ed.2i 204 
Vf —State * Adams, 306 A 2d 92. 131 Vt. 413. 

Wash -State v Palmer, 471 P2d 114 2 WaskApp. 
163 

Wyo -O'Neal v Slate, 491 p 2d 1232. 

31. U S -U S v Adams, D CN.Y., 293 F Sopp. 774 
Cow -Mott's Super Markets, lac v Fmmaefit, 172 
A 2d 312. 24* Co* 4*1 

D C — Dava v U S, C A., 274 F 2d 5*5. 107 U.S App 
DC "4 cert dre SO SO 1241, 343 US 804, 4 
LE4 24 1149 

Kx» —Stale v HinsuA 513 P 2d 1217, 213 Kan. 201. 
N > -CJS cited la People v McCaich, 255 N.S2d 
136 141, 25 N Y 2d 394, 306 N Y S 2d 889. 
^■nanrtiat fnmdatiiai k protmhiUtks 
NY-People a Kirtpainck, 293 N,E2d ^53, 32 
N\ II P T 343 N YS2d 'O. app. dnm. 94 SCt. 
213, 414 US. 948,3* LEdld 204. 

In sustaining legislatively enacted 
presumptions, one must look to count¬ 
erbalancing factors. 351 

31.1. N Y-People v Kirkpatrick, 293 N.E.2d 753, 
32 NY2d r, 343 N,YS2d 70, app. dam. 94 
SCt. 2*3, 414 US 94*, 38 LEd,2d 204. 

Presumptions under statutes that 
proof of a certain fact should be prima 
facie evidence of an ultimate fact are 
not conclusive and do not affect bur¬ 
den of proof, but shift burden of going 
forward with the evidence to the de¬ 
fendant 33 2 

3LX NC-Stteev, McAuliffc, 207 S.E2d 1,22 N.C 
601, art dm. 209 S,E2d 286, 285 NC 761 

A criminal statutory presumption 
must be regarded as irrational and ar¬ 
bitrary, and hence invalid, unless the 
presumed fact is more likely than not 
to flow from the proved fact on which 
it is made to depend. 3115 

31.15. US—Lony v. US, 89 SCt 1532, 395 US 6, 
23 LEA 2d 57, app. after remand 431 F.2d 85, on 
routed 544 F.2d 1266, rek de* 548 F.2d 355. 
US v. Vallgo, D.CN.Y, 312 F.Sopp. 244, aflU, 
CA., 438 FJd 663. 

Cona.-State v. Ddtom, Or.A-D., 271 A.2d 857, 6 
Conn. Cir. 297. 

P*—Com v. Owens, 271 X2d 230, 441 P* 318. 

W 333 

Statutory presumptions are sometimes 
considered to be evidence which must 
be overcome by other evidence. 31,5 

3ZS Or,—Slate v. Byrd. 400 PJ2d 322, 240 Or. 139, 
cert, dm M SCt 133, 382 U.S 865, 13 LEd^d 
104. 

Du mhl to pntotfoi of tvUeoct 

An*—Stale v. Datote, 47* P3d 522, 106 Ariz. 497. 

{ $81. — Innocence 

33. US—OomnaMmofVirfte klindi v. Lake, C. A, 
Vhfju Itok 362 FJd 770—US v. Mebch. 
CA.NJ, 370 F.2d 768-Dava v. Bennett, CA. 
lew* 400 FJd 279, eert. de* 89 SCt. 2137. 393 


US 980, 23 L.Ed.2d 768—U.S. v. Tboresen, C.A 
Cal 428 F.2d 654. 

Ab,—Hudson v. Stele, 184 So.2d 159,43 Al*App. 161. 
Cal.—People v. Rusting, 74 CalRptr. 418, 268 C.A.2d 
930. 

Cdo-Orta v. People, 371 P.2d 443, 130 Cok). 64. 
D.C,-Armstead v. US, CA., 347 F.2d 806, 121 US 
App.D.C. 22. 

Fla.—Dieadue v. Stele, 131 So.2d 7. 

G*—Hunter v. State, 122 S.E2d 172, 104 G*App. 576. 
Ill—People v. Jamison, 243 N.E2d 421, 101 IU.App.2d 
486—People v. Callahan, 243 N.E2d 624, 103 
IU App.2d 230. 

Kan.—State v. Mader, 412 P.2d 1001, 196 Kan. 469. 
MA-Johnson v, State, 175 X2d 58a 227 MA 159. 

Holbrook v. State, 230 A^d 904,6 MAApp. 265. 
Mich.—People v. Morton, 171 N.W.2d 33, 18 Mich. 
App. 342. 

Minn.—State v. Wokke. 160 N.W.2d 146, 280 Minn. 
465. 

Mas.—Gladney v. State, 151 So.2d 606, 246 Miss. 584. 
Mo.—State v. Mace, 357 SW.2d 923. 

Ohio-State v. Bums, 217 N.E2d 57, 7 Ohio Misc. 273. 
Okl—Drew v. County Attorney, Tulsa County, Cr.. 
394 P.2d 246. 

R. I.—State v. Kieon, 175 A.2d 284, 93 XL 290. 
Tern.—Farmer v. State, 343 S.W.2d 895, 208 Tenn. 
75—Daugherty v. State, 393 S.W^d 739,216 Tenn. 
666, app. dism. cert. den. 86 S.Ct. 1601, 384 US 
435, 16 LEA2d 671, 

Tex.—Matthews v. State. Cr., 471 $.W.2d 834, vac. in 
part on oth. grto 92 S.Ct. 2877, 408 U.S. 940, 33 
LEA2d 763, reh. den, 93 SCt 184, 409 U.S. 899, 
94 LEA2d 159. on remand 490 S.W.2d 828. 

Va.—Moore v. Cbm. 119 S.E2d 324, 202 V* 667- 
Walker v. Com., 183 S.E2d 739, 212 Va. 289. 

Presumption of legality 
Or.—State v. Beady, 354 P.2d 811, 223 Or. 433. 
lunocwt of other crimes 
(2) Other matters, 

IE—People v. Stewart, 177 N.E2d 237, 23 IE2d 16L 

p«ge334 

34. Mo.—State v. Bariett, App., 394 S.W.2d .434. 
N.Y.— People v. Melville, 308 N.Y.S.2d 671, 62 Misc.2d 

366. 

35. Ala.—Hodges v. State, 155 So.2d 533, 42 Ala. 
1 App. 147. 

Fla.—Jordan v. State, App^ 171 So.2d 418. 

MA—Malcolm v. State, 192 A^d 281, 232 MA 222. 
NJ.-State v. Rifcy, 140 A.2d 543, 49 NJ.Super. 57a 
affA in part 145 A2d 601, 28 NJ. 188, app. dism. 
and cert den. 79 SCt 891, 359 U.S. 313, 3 
LEA 2d 832, cert. den. 80 SCt 166, 361 US 879, 
4 LEdJd 117. 

Utah-State v. Dickson, 361 P.2d 412, 12 Utah2d 8. 

C on sp iracy 

(2) Presumption of in n oce n ce in conspiracy prosecu¬ 
tions see Conspiracy § 91. 

37. US—US v. Louia Carreau, Ina, D.GN.Y„ 42 
F.XD. 408. 

Mo.—Kansas City v. Howe, App., 416 SW.2d 683. 

Orimitoi eortcupt 

(2) P mropti o n of innocence in criminal co nt e m pt 
pr rmtoi g t we Contempt § 84(2). 

Accused iacarccrated by tnother soTertigu 

Fk—Dickey v. Circuit Court, Gadsden County, Quin¬ 
cy, FI*, 200 SoJd 521. 

JuTtoOes swifting trial 

US—Inmates of Boys' Training School v. Affleck, 
D.GKL, 346 FSipp, 1354 
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35. US—US v. Berger, D.CN.Y n 325 F.Supp. 
1297, affil, CA., 456 FJd 1349, cert, de* 93 
SCt lia 409 US 892, 34 LEA2d 149. 

3X Wya—CJS dtad te Stuebfer v. State, 548 P.2d 
8?a 879. 


La—State * Odam, 169 5oSd 909, 247 U 62. 
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3&5. Colo-Jordan v. People, 419 P.2d 656. 161 
Colo. 54. cert. den. 87 S.Ct. 1308. 386 U.S. 992, 18 
LEd.2d 338. 

An indictment is not evidence, etc. 

Dei.— State v. Winsett, Super., 205 A.2d 510, 8 Storey 

111 . 

Criminal record 

Vt.-In re Newton, 218 A.2d 394, 125 Vt. 453. 

44. CaL—People v. Blackwell, 14 Cal.Rptr. 224, 193 
C.A.2d 420. 

46. mat father is alone with his child as not 
justifying inference of criminal misconduct 
Or.—State v. Bodi, 354 P.2d 831, 223 Or. 486. 

Inference of innocence. The fact 
that codefendants are absent and the 
accused appears for trial does not give 
rise to an inference of innocence / 75 

473. US.—U.S. v. Cuni, GA.Fla., 689 F.2d 1353. 
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48. Fla.—Jordan v. State, App., 171 So.2d 41& 

N.Y.—People v. Radzinski, 205 N.Y.S.2d 44a 24 

Misc,2d 109. 

OkL—Jackson v. State, Cr., 403 P.2d 518. 

Tam.—Smith v. State, Cr., 519 $.W.2d 407. 
Applicable to particular coart 
N.Y.—People v. Scifo, 242 N.Y.S.2d 98a 40 M«c.2d 
lia affd. 250 N,Y.S.2d 558, 43 Misc.2d 153, cert, 
den. 85 S.Ct. 1027, 380 U.S. 941, 13 L.Ed.2d 964. 
483. U.S.—Wall v. U.S., C.A.Utah. 384 F.2d 758— 
US. v. Cook, C.A.U., 419 F.2d 1306. 

NJ.—State v. Humphreys, 245 A.2d 40, 101 NJ.Super. 
539, affd. in part. revd. in pan on oth. grds, 255 
A.2d 273, 54 NJ. 406. 

Direct proof 

Kan.—State v. Mader, 412 P.2d 1001, 196 Kan. 469. 

49. US.-U.S. v. England, C.A.I11. 347 F.2d 425- 
US, v. Black, C.A.Wash, 512 F.2d 864. 

U.S. v. Sermon, D.C.Ma, 228 F.Supp. 972—U.S. 
v. Molin, D.GMass., 244 F.Supp. 1015. 

HI—People v. Jackson, 328 N.E2d 98, 28 Hl.App.3d 
208. 

Md.—Williams v. State, 237 A.2d 822, 3 MtLApp. 58. 

Saapidoa 

(2) Ala.—Pate v. State, 221 Sa2d 691, 45 AhApp. 
15. 

54k U.S.—In re Winship, N.Y., 90 S,Ct. 1068, 397 
US. 358,25 L.Ed.2d 368, conf. to 262 N.E2d 675, 
27 N.Y.2d 728, 314 N.Y.S.2d 536. 

IR— CJJS. quoted jta People v. Weinstein, 220 N,E2d 
432, 433, 35 DL2d 467, app. after remand 249 
N.E2d 687, 110 Dl.App.2d 382, affd. 263 N.E2d 
62, 46 DL2d 222. 

CJS, qpwted at length la People v. Guyon, 453 
N.E2d 849,861, 73 DLDec. 24,117 m.App,3d 522. 

FaiH—i ratal right 

(1) CaL—CIS. dted la People v. Moms, 67 Cal. 
Rptx. 566, 567, 260 CJUd 848. 

Fjmtarial of dae procest 
CaL—CJJS. dted la People v. Morris, 67 CaLRptr. 566, 
567, 260 CA.2d 848, 
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57. Ala,—Guenther v. State, 213 So.2d 679, 282 Ala. 
62a cert dot. 89 S.CL 916, 393 U.S. 1107, 21 
L.Ed.2d8Q3. 

CaL—People v. Tatge, 33 Cal.Rptr. 323, 219 CA.2d 

43 a 

Neb.—State v. Eggere, 120 N.W.2d 541, 175 Neb. 79. 
Pruamptlna of in nocenc e Is evidentiary fact, 
ate, 

Ala.—Pate v. State, 163 SoJd 645, 42 AfcApp. 334, 
573. CaL—People v. Weds, 9 CalRptr. 384, 187 
GA.2d 324-People v. Monies, 60 CaLRptr. 671. 
252 GAJd 537, cert. (tea. 88 SGt. 1432,390 U.S. 
1034, 20 LEd.2d 293. 


60. N H.—State v. Blake, 305 A.2d 300, 313 NH 
115 

A substantive right 

N Y -People v Gazulis, 212 N.Y.S 2d <»10. 29 Miw.Zd 
939. 

62. U.S.—Stump v. Bennett, C A.Iowa, 398 F2d 111, 
cert, den. 89 S.Ct. 483, 393 US, 1001, 21 L.Ed.2d 
466. 

Or.—State v. Elliott, 383 P,2d 382, 234 Or. 521 

64. Or.—State v. Kestier, 458 P.2d 432, 254 Or 124. 

Presumption of innocence carries 
with it built-in defense which negates 
frivolity or bad faith. 641 

64.1. Cal.—People v. Morales, 60 Cal Rptr 671. 252 
C.A.2d 537, cert. den. 88 S.Ct. 1432, 390 U.S. 
1034. 20 L.Ed.2d 293 
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64.5. US.—U.S. v. Frank J. Petnni Meat Co.. D.C. 
Cal., 215 F.Supp. 545. 

D.C.—Robertson v. US., C.A., 364 F.2d 702, 124 
U.S.App.D.C 309. 

Ind.—Goodloe v. State, 229 N.E2d 626, 248 Ind. 411. 

Or.—State v. Cason, 354 P.2d 815, 223 Or. 421. 

65. CaL—People v. Morales, 60 Cal.Rptr. 671, 252 
C.A.2d 537, cert. den. 88 S.Ct. 1432, 390 U.S. 
1034, 20 L.Ed.2d 293. 

65.10. IR—People v. Johnson, 201 N.E2d 367, 31 
I11.2d 321. 

65.15. Ill.—People v. Ibom, 185 N.E2d 690, 25 IU.2d 
585. 

Nev.—Sardis v. Second Judicial Dist. Court In and For 
Washoe County, Dept. No. 1, 460 P,2d 163, 85 
Nev. 585. 

Similar statements 

(1) Ga.—Odom v. State, 126 S.E2d 472, 106 Ga. 

App. 60. 

(6) Other statements. 

U.S.—Lerma v. U.S., GA.Minn., 387 F.2d 187, cert, 
den. 88 SGt. 1658, 391 U.S. 907, 20 L.Ed.2d 421. 

Ill.—People v. Divito, 214 N.E2d 32a 66 IIl.App2d 
282. 

N.Y.—People v. Anonymous A, B, C and D, 279 
N.Y.S.2d 54a 53 Misc.2d 690. 

65.20. Ill.—People v. Lefter, 230 N.E2d 827, 38 
I11.2d 216. 

N.C.—Phelps v. Gty of Winston-Salem* 157 S.E2d 719, 
272 N.C. 24. 
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68. Ark.—Dickerson v. State, 471 S.W.2d 755, 251 
Ark. 257. 

N.Y.—People v. Gazulis, 212 N.Y.S,2d 9ia 29 MiscJd 
939. 

68.5. U.S.-U.S. v. Johnson, GA.Iowa, 466 F.2d 537, 
cert. den. 93 S.Q. 921, 409 U.S. 1111, 34 L.Ed.2d 
693. 

CaL—People v. Terry, 21 Cal.Rptr. 185, 370 P,2d 985, 
57 C.2d 538, cert. den. 84 S.a 446, 373 U.S. 960, 
11 L.Ed,2d 318. 

N.Y.—People v. Fekter, 334 N.Y.$.2d 992, 39 A.D.2d 
373, affd. 297 N.E2d 521 32 N.Y.2d 747, 344 
N.Y.S.2d 643, app. dism. 94 SGt. 299, 414 U.S. 
948, 38 LEdOd 204. 

693. U.S.—Hamilton v. Love, D.C.Ark., 328 F.Supp. 
1182. 

D.C.—'Washington v. Clemmer, CA, 339 F.2d 72S, 
119 US.App.DG 226. 

71. U3.—U.S. v. Campbell, GAJS.G, 316 F.2d 7. 

U.S. v. Interstate Engineering Corp., D.C.N.H., 
288 F.Supp. 402. 

Ala.—Brown v. State, Cr., 231 Sa2d 167, 45 Ate.App. 
391. 

Cal.—People v. Montes, 60 Cal.Rptr. 671, 252 GA.2d 
537, cert. den. 88 S.Ct. 1432, 390 US. 1034, 20 
LEdOd 293. 

Fla.-Dkcidue v. State, 131 So.2d 7. 
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Mtcb -People v Rosen, 17! N.W.2d 488, 18 Mich. 
App 457 

Pi.—Com. v. Devlin, 13 Chest 160, 

Va.—Harlow v, Com, 131 S.E2d 293, 204 Va. 385, 5 
A.L R 3d 1012. 
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73. Ala -Clark v State. 195 Sa2d 786, 280 Ala. 493, 
app. dim cen. den. 87 S.Ct. 2071* 387 VS. 571, 
18 L.Ed.2d 

CaL—People v. Montes, 60 Cal.Rptr. 671, 252 GA.2d 
537, cert. den. 88 S.Ct. 1432, 390 U.S. 1034, 20 
L.Ed.2d 293. 

Court's verdict of sot guilty by reason of fatali¬ 
ty without trial 

Md.—Moms v. State, 272 A.2d 663, 11 Md.App. 18. 

74. Or.—State v. Elliott, 383 P.2d 382* 234 Or. 522. 
Torn,—Scruggs v. State, 404 S.W.2d 485, 218 Tam. 

477—Jamison v. State. 416 S.W.2d 768, 220 Torn. 
280. 

75. Ma-State v. Jackson, 338 S.W.2d 848. 

N.Y.—People v. Gazulis, 212 N.Y.S.2d 9ia 29 Misc^d 

939. 

Ohio—Coleman v. McGettrick, 207 N.E2d 552, 2 Ohio 
St.2d 177, cert. den. 86 S.Ct. 78, 382 U.S. 834, 15 
L.Ed.2d 77. 

R. I.—State v. Walsh, 318 A.2d 463, 113 R.I. 118. 
Tenn.-HoU v. State, 357 S.W.2d 57, 210 Term. 188. 

76.5. CaL—People v. Taylor, 32 Cal. Rptr. 384, 218 

C.A.2d 321. 

D.C.—PanneU v. VS. t GA., 320 F.2d 698, 115 U.S. 
App.D.G 379. 

Iod.—Coates v. City of Evansville, 273 N.E2d 862, 149 
IrxLApp. 518. 

Mich.—People v. Duffidd, 174 N.W.2d 137, 20 Mich 
App. 473, affd. 197 N.W.2d 25, 387 Mich 300 
Mtss.—Bucktew v. State, 192 So.2d 275. 

Ohio—Coleman v. McGettrick, 207 N.E2d 552, 2 Ohio 
St2d 177, cert, dea 86 S.O. 78, 382 U.S. 834* 15 
LEd.2d 77. 

RL—Quattrocdu v. Langlois, 219 A.2d 57a 100 R.X. 

741, 

Term.—Meeks v. State, Cr., 519 S.W.2d 410. 

Utah—Price v. Turner, 502 P.2d 121, 28 Utah 2d 328. 
Convicted person presumed guilty 
Cal.—People v. Miller, 78 Cal.Rptr. 449,455 P.2d 377, 
71 C.2d 459, cert. den. 92 $.Ct. 2417,406 US. 971, 
32 L.Ed.2d 672. 

Teen.—Leeper v. State, 472 S.W.2d 240, 4 Texm.Gr. 
App. 404. 

Sentencing hearing 

Pa.—Com. v. McKennion, 340 A.2d 889,235 Pa.Super. 
16U 
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78. U.&—Braky v. Gladden. GA.Or., 403 F.2d 858. 
U.S. v. Perez-Vega, D.GPuoto Rico, 250 
F.Supp. 429—US. v. Veatey, D.GOhio. 308 
F.Supp. 653. 

Iowa—State v. McCfeUand, 162 N.W.2d 457. 

La.—Succession of Medica, App., 163 So. 2d 42S, writ 
den. 164 So.2d 362, 246 La. 379. 

Md.—Wilson v. State, 253 A.2d 439, 7 Md.App. 41. 
Mont.—State v. Proctor, 454 P.2d 616, 153 Monk 90 
NY.—Hutchinson v. Roaetti, 205 N.YE2d 526, 24 
Mhc.2d 949. 

RI.-AveUa v. Almac’s Inc., 211 A.2d 665, 100 R.1.95. 

S. C.—State v. Hyder, 131 S.E2d 96* 242 EG 371 
Presumption not overcome 

(3) Other holdings, 

Ala.—Parker v. State, 198 SoJd 261, 28a Abu 685. 
Ariz.—State v. Pexrnye, 427 P,2d 525, 102 Ariz. 207, 
app. after remand 449 P.2d 611, 104 Ariz. 146. 
Ill—People v. Johnson, 201 N.E2d 367, 31 IE2d 321. 
N.Y—People v. D'Angdo* 310 N.Y.S.2d 253, 34 
A.D.2d 745, affd. 273 N.E2d 132, 29 N.Y.2d 599, 
324 N.Y.S.2d 401. 
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Eflbct if plea of gwfity 

Cal—People v, Evans, Cal Retr 902, 2V C * 11 

594 

Ncv—Ramahav* v Slats, 399 PZd 129, VI Nr* 92, 
app. (tern. *6 SO 650. 332 l S 455 15 L Ed 2d 
ah ret dea H SCt 1205. it} US 954, 16 

LEdM 21* 

Tex.—Dnrdaa % State, Cr. 4X5 S W 2d 494 


Pitnpptiti enmaK 

Cal—People v Hmky , 14 Cal Rptr *74, 194 C A 2d 
23) 

79. Mom—S tate * Pht&px 412 P 2d 205, 14^ Maist 
334 

RL Md.—Spencer v State. 224 AM 151, 1 Md App 
254 

Moot.— 3cm* v Fktpx 412 P 2d 205, 147 Mm 3)4 

*2, US-USv Ftemantt, CANJ, 412 Fid 4C7, 
caff. ttaa. fO SO 97. m US 937, 24 LMid 

» 

Ak—Rjddte v State. 139 So,2d M" 41 Ala App 
344—Richard** v State, 191 So,2d 251. 4) Ala 
App. 412 

Cok—Rafltnp v People. 401 P 2d 259, 137 Cob 103 

Corn.—State v Hernandez. 224 a 2d 10. 134 Cana 

491. 

Dd—Sate v MafeiheNte. Super. 215 Aid 443, 9 
Storey 161 

Gx-Wi&w* v State. 190 S£2d 735, 126 Ci.App 
350. 

UL—People v Wceatoa, 220 N E2d 432. 35 Vi,2d 4t7. 
app altar ttmand 249 NE2d 6*7, 110 IH.App.2d 
1*2. a«l 261 N E2d 62. 46 Hid 222 
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*2CM 57J, M Sft SO 1402 3*4 IS 4)4. it 
LE42ri«Hteb dm l?SCt 1L3S51S W0, r 
LEd2d 121 

PWkt acttrftfe* m wftfcii rate 

NY-hcph* RxMn, ZMN.YSMb^, 49M.*:2J 
677, aim 2*7 N Y S 2d 119, 29 ADM l 1 ?! a#fd 
246 S E2d 133, 27 N Y2d 623, 31* NYSM 142 

17 Ju Cal -topic % Dbvadc, 42 CalRpr m 
FM 361, 42 C2d 33*, cert dm *3 SO m 
3*1 US 43?. 14 LEdl2d7C2 
People v Rosenberg. 2* CalRptr 2)4, 232 
C,A2d "73-topk % Ctetew 94 GuRpt? 264 
245 CA2d 624 


ssa 

Faithful discharge of Arty by graod jary aa 

US-US v W ;rUB«n, D C 111, *6 F R D 183. 


Uwftd right to place after o*e’s i 

O -State v Brady, 354 P 2d 811, 223 Or 433 


Rwpomftflfty ft r dtesppearwee of wife tad 
rtcpriaagkter as sot presumed 

Cal-Pwple » GoUcn, 11 CalRptr 80, 359 P.2d 448, 
55 C 2d 354 


Coteptoct with tew 

Cai -topk » Orcan Room, Inc. 28 CalRptr 900, 
213 C A 2d 645 

L rtoaicatfa wi 
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St. Coma.—'State * Lemhao. WG A 2d 4"6, 151 
Comb. 351 

Jadfcki retards 

(21 Other statemente. 

Cal—In ra Lopez. 14 Cte Rptr 361, 445 P2d 257, 2 
CM 141 

DC—Jaefcaoa v US. App, 262 A 2d 106 
OkJ-TcmS v State, Cr, 451 PM W 

39, Aterit a thar i ty 

GaL—topic v Dorado, 42 CalRptr M W P 2d 
36), 62Cld 338, can, dm. *5 SO 1765. 381 US 
937, 14 LEdM 7CL 

There » no presumption of law that a 
public official will refuse to discharge 
a duty detailed by statute/ 29 

323. Ark,—Hocbmwi* State, 406SW2d *83,241 
Ark. 213, 

5 590. -Law of Slater State 

3X9& NM—State v Lott 3*7 P2d *55. 73 NM 
2KX 

To.—McKaowy r. State. Cr, 505 SW 24 534 
33. Note—State v. Bundy. 147 N W.M 900; 181 Neb. 
1 * 0 . OM 1 dm, tt la 152, 3*9 US 871, 19 
LEdM m 

36 Ate—Ttemv. State, 112 SaM IW.276 Alx 126 
Nate—Skate « Bundy, 147 N.W 24 500, 111 Ncte 160, 
Ml dm. IS SO. 192. 3*9 US til. If LEdM 
190i 

ML Thaharimoorate 

Ate—Item v Slate, 112 So.24 839, 279 Ak. 226 


lil-tople v Strtngfidd, 285 N EM 381, 37 III 
App2d 344 

Ten#. —B«rr ^ Gurley. 387 SW2d 614, 215 Tam. 

445 

Operatic* of, or presence fe, aotomoWle mot 
prawned from owaonhip 

F!#—LaMmite v State, App. 145 So,24 889, 
Regolarity teii—re of imtnaacatz 

Com-State > Bailey, Cir.AD, 184 A.2d 61, 23 
ComSup 405, 1 CoimCir, 271. 

WRm aadcr oath will teO troth 

LS-USv Mcuch, C ANJ, 370 F2d 768. 

Neb —Ervutf v State. 216 N.W,24 7,174 Neb. 90, cert, 
den. 84 SCt. 251. 375 US I7A 11 LEd.2d 121. 

No preanmprtno indigeat accaaed te iacompetewt 
Kjb —Powers v Stele. 402 P.24 328, 194 Kan. 820. 
P riari p kt aTS opwa Coort dedriom 
Aru—State » Gauegoa, 407 P 2d 752, 99 Ariz. 168. 
Trathfateem aad competracy of lawyer* 
Ak-Hahoe v Stete, 184 So.2d 159, 43 AteApp. 161. 
lad—State ex rd. Bowse >■ Deteware Circuit Court, 
234 N E2d 634. 248 lad. 420. 

Fafefcfafcem of attoewey to beat iatereatz of 
dUeat 

Cal—People v CWwrba, 51 Cal.Rptr. 679, 242 
C A2d 5 9 4 P eople v Bresta. 53 CalRptr. 687, 
245 CA2d 23Z 

Fte—Schadfcr v. Watnwrigbt, 218 Sa2d 442. 

Glrtef of trathftd erideace 
Waite—Slate v. Greem, 428 P.2d 54a 71 Waste2d 372. 
Wte-State ex id Hvmww v. Seraphim, 161 N.W.2d 
369, 40 Wk2d 223. 

PtfiiteU prtc— ed oat mmpctnw to pratoct 
ktemetf 
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31 US-US. m Id Ptekam r, Pate, CAUL, 401 
F34 f, earL dm. If SO. 2111 399 US f6S, 23 
LiiMm 

Km.—fltete v, Y«a^ 454 P3d 724. 2D3 Km 291 
m . 8m m v, Stete, 192 A24 73, 232 Md. 33, cart. 

dm, M SCt HO, 379 US Ml 11 LEcUd 113. 
Mam—Cbm v. Soon, 245 MEM 415.355 Mm 471. 
Mlw tarnk % Stem 230 S*24 279. 

KJ.—State v Zoo, 234 AM 769. $4 NJ, 201 
MY. People v. BmBo, 279 N.YJLM 444, S3 Mm2d 

m 

Wlate—Stete a. Stewart. 440 PJd SIS, 73 WaateM 701. 
Chmpainty «f cmmml, ate. 

Ml—WmdaS v Siam 162 A2d 461, 223 Ml 89. 
(2) (Maw aaatem 


Fte—Nelaott v. State, App., 208 So2d 506. 

Protect!** by trial emmmd of rcmoiTi rights 
a* appeal 

Fla.—Baggett v. Wriawright, 229 Sold 239, writ dh- 
eteffysd 235 SoJd 4S6. 

Caatrol mi pimawfea 

G«.— EM v. State, 196 SE2d 360, 128 GaJkpp 25a 

Fhfiaro to ahmrt fact 

HI—People v. King. 295 N,E2d 258, 10 IU.App.3d 652. 

36J. U5.-U5 v. Prpjflunky, D.C.N.Y., 44 F.R.D. 
35a 

Cal—People v. De Cam, 15 Cal.Rptr. 521, 194 
CA.2d 666. 

lad—Laagtey v. State, 232 N.E2d 611, 250 Ind. 29, 
cert. dea. 89 S.Ct 1ICL 393 US. 835, 21 LEd2d 
106. 

Me.—State v. Sim 269 A2d 9. 

SD.—State v. Roth, 166 N.W.2d 564, 84 ED. 44. 


Doctors tad anrsea 

(2) Other matters. 

Ncv —Hufce v. Sheriff, Clark County, 498 P.2d 1317, 
ti Nev 393. 

Vt.—State v. Auger, 196 A2d 562, 124 Vt. 30. 

Va.—Brush v. Com., 136 S.E2d 864, 205 Va. 312, 

Wltacm 

(2) Other statement# 

lad,—Smith v. State, 239 N.R2d 158, 252 Ind. 7. 
Hoaesty of jaron 

Or,-State v, Elkin# 432 P,2d 794, 248 Or. 322. 

Hoapfta) orderly 

Dei -Judah v. State, 234 A.2d 910. 

Attorney 

Conn.— Stale v. Jackson, 294 A2d 517, 162 Cowl 44a 
cert, den., 93 S.Ct. 198, 409 U.S. 87a 34 LEd2d 
121 . 

Ind.—Isaac v. State, 274 N.R2d 231, 257 Ind. 319. 
Acqaiescence in loes of flmdaioentel comtitn- 
rional rights 

UE.-U.E ex rel Mealey v. State of Del., D.CDel., 356 
ESupp. 473, revd. on oth. grd#, CJl, 489 F.2d 
993. 

InfonudSoB from unprofessional informant pre- 
samed reliable 

Minn.—State v. Cox. 200 N.W.2d 305, 294 Minn. 251 

Presumption that officer did his duty 
does not justify presumption of exist¬ 
ence of fact constituting element of 
offense. 3410 

36.10. Va.—Moore v. Com., 119 S.E2d 324. 202 Va. 
667. 
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38. Homicide 

Mia#—State v. Fabian, 263 Sa2d 773, app. after re¬ 
mand 284 So.2d 55. 

Rewsooableoess of inference judged by facts in 
each case 

U.S.—U.S. V. Menddl CAUL, 447 F.2d 639, cert. den. 

92 S.O. 535, 404 U.S. 991, 30 L.Ed.2d 542. 

393. Kan.—State v. Addington, 472 P^d 225, 205 
Kan. 640. 

443. Ky.—Napier v. Com., 426 S.W.2d 121. 

453. U.S.—U.S. v. EIHott, D.CMas#, 210 F-Supp. 
357—U.E v. Annco Stcd Corp., D.GCal., 252 
ESupp. 364. 

Coosdtxtkmal rights 

U.S.—Government of Virgin Islands v. Lovell, C.A.Vir¬ 
gin Island# 378 F.2d 799, app, after remand 410 
F.2d 307. Cert den. 90 S.G 44a 396 VS. 964, 24 
LEd2d 428. 

§ 598. -Failure to Testily 

PM 365 

4530. U3—U3. v. Walker, CAOhio, 313 FJ2A 
236, cert den. 83 S.Ct 1695, 374 U.E 807, 10 
L.Ed2d 1031. 

Md.—AagKn v. State, 224 A2d 668, 244 Md. 652, cert 
den. 87 EG. 984, 386 U3. 947, 17 L.Ed.2d 877. 
N.M.—State v. Hovey, App., 456 P.2d 206, 80 N.M. 
373. 

4530. U.E—U.E v. Interstate Engineering Corp., 
D.GN.H., 288 ESupp. 401 
Minn.—-State v. DeGidio, 152 N.W^d 179, 277 Mina 
218. 

Tean.—Turner v. State, 394 EW.2d 635, 216 Tena 714. 
46. U3—U.E v. Krecbevsky, D.GCona, 291 
FEupp. 290. 

Ariz.—State v. Dean, 447 P.2d 890, 8 ArizApp. 508. 
CaL—People v. Haldeen. 73 CalRptr. 102, 267 GA2d 
478—People v. Qhmm, 79 CaLRptr. 693, 275 
GAM 198. 

D.G—U.E v. Mihalopoukj# D.G, 228 F.Supp. 994. 

MaQoy v. U.S., App,, 246 AM 781. 
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Ill*—People V. Brown, 229 N.E2d 922, 86 IU.App.2d 
163. 

Iowa— GJ.S. cited in State v. Wallace, 152 N.W.2d 
266, 270, 261 Iowa 104—State v. Wardenburg, 158 
N.W.2d 147, 261 Iowa 1395, 

Mich.—People v. Baker, 152 N.W.2d 43, 7 Mich.App. 
471, cert. den. 89 S.Ct. 382, 393 U.S. 953, 21 
L.Ed2d 365. 

Mia.—Morgan v. U.S. Fidelity & Guaranty Co., 222 
So.2d 82a cert, den. 90 S.Ct. 106, 396 U.S 842, 24 
L.Ed.2d 93, app. after remand 245 So.2d 587, cert, 
dism. 92 S.Ct. 651, 404 U.S. 1006, 30 L.Ed.2d 655. 
NJ.—State v. Murphy, 204 A.2d 888, 85 N.J.Super. 

391, affd. 211 A.2d 193, 45 NJ. 36. 

N.Y.—People v. DiFede, 281 N.Y.S2d 384, 28 A.D.2d 
854, affd. 246 N.E2d 759, 23 N.Y.2d 995, 298 
N.Y.S.2d 1001. 

N.D.—State v. Manning, 148 N.W.2d 818. 

Okl.—Gamer v. State, Cr., 500 P.2d 865, 

Pa.—Com. v. Dravecz, 227 A.2d 904, 424 Pa. 582. 
S.G—State v. Key, 180 S.E2d 888, 256 SC. 90. 
Tex.—Brumfield v. State, Cr.App., 445 S.W.2d 732. 
State not relieved of burden of proof 
Coon.—State v. Taborsky, 158 A.2d 239, 147 Conn. 
194, revd. on oth. grds. 81 S.Ct. 1860, 367 U.S. 
568, 6 LEd-2d 1037, 

Pa.—Com. v. Miller, Super., 208 A.2d 867, 205 Pa.Su- 
pcr. 297. 

Effect as to other evidence 

CaL—People v. Culp, 50 CalRptr. 471, 241 C.A.2d 352. 
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443. U.S.—U.S. v. Ragland, C.A.Md., 306 F.2d 732, 
cert den. 83 S.Q. 504, 371 U.S. 949, 9 L.Ed.2d 
498. 

CaL—People v. Champion, 71 Cal.Rptr. 113, 265 
CA.2d 29. 

Iowa—State v. Osborne, 139 N.W.2d 177, 258 Iowa 
390. 

Ton.—Ydton v. State, 365 SW.2d 877, 211 Tenn. 
464—Hanvy v. State, 385 S.W.2d 752, 215 Tenn. 
322. 

46.10. Idaho—State v. Storms, 372 P.2d 748, 84 Ida¬ 
ho 372. 

DL—People v. Moordander, 185 N.E2d 166, 25 I11.2d 
309. 

People v. Sibley, 236 N.E2d 5,93 HLApp.2d 38. 
Mich.—People v. Gisocdi, 156 N.W.2d 601, 9 Mich. 
App. 289. 

Va.—Clemmer v. Com., 159 S.E2d 664, 208 Va. 661. 

49. U.S.—U.S. v. Micdi, GA.Mass., 446 F.2d 256. 
Arir—State v. Young, 508 P.2d 51, 109 Ariz. 221. 
CaL—People v. McClellan, 64 CalRptr. 903, 257 

GA.2d 330-People v. Vaughn, 68 CalRptr. 366, 
262 CA2d 42. 

Cob.—DeBaca v. People, 418 P.2d 286, 160 Cob 
543—Armijo v. People, 459 P.2d 763, 170 Cob 
161 

Md.—Bowen v. State, 249 A2d 499, S MdApp. 713. 
Miss.—Tuttle v. State, 174 So.2d 345, 252 Miss. 733. 
Vl—S tale v. Jackson, 227 A.2d 280, 126 Vt. 250, 
493. U.S—U.S. v. Ragland, GA.MA, 306 F.2d 732, 
oert. den. 83 SCL 504, 371 U.S. 949, 9 LEd.2d 
498, 

Ak—FjordU v. State, 121 SoJd 875,40 AbApp. 587, 
cert den. 121 SoJd 881, 270 Ab 737. 

If drauMtasda] evidence is sufficient, etc. 

US.—US. v. Mancuso, GA.Md., 378 F.2d 612, reh. 
387 F.2d 376, cert den. 88 SCt 1051, 390 U.S. 
75a 19 LEd.2d 1149. 

49.10. Tenn.—Schweuer v. State, 399 S.W.2d 743, 
217 Tenn. 569. 

Statute limited to trial 

Utah-Stale v. Brown, 395 P.2d 727, 16 Utah 2d 57. 

50, CaL—People v. Brindley. 47 Cal.Rptr. 668, 236 
Cl A.2d Supp. 925, adhered to 47 Cal,Rptr. 679, 
236 CA.2d Supp. 943. 

Okl-Pngh v. State, Cr., 416 P.2d 637-Ryans v. Sure, 
Cr.. 420 P.2d 556. 


In Connecticut 

(1) Conn.—State v. Andrews, 186 A 2d 546, 150 
Conn. 92. 

(2) Conn.—State v. Plant, Cir.A.D., 174 A 2d 539, 22 
Conn.Sup. 436, 1 Conn.Cir. 76—State v Riley, Cir 
A D., 189 A 2d 518, 24 Conn.Sup. 235, 1 Conn Cir. 523. 

(3) Conn.—State v. De Coster, 162 A.2d 704, 147 
Ccmn. 502—State v. Amendob 204 A 2d 836, 152 
Conn. 166. 

(4) Conn.—Sute v. De Coster, 162 A 2d 704, 147 
Conn. 502. 

In New Jersey 

(3) N.J.—Sute v. Ingram, 169 A.2d 860, 67 N J.Su* 
per. 21—Local Bd. of Health of Berkeley Tp. % John¬ 
son, 180 A.2d 156, 73 N.J.Super 384. 

(11) Other statements 

NJ.-Sute v. O’Connor, 184 A,2d 83, 76 N.J.Super. 
246. 

In Pennsylvania 

(2) General rule followed 

Pa.—Com. v. Dravecz, 227 A 2d 904, 424 Pa. 582- 
Com. v. Camm, 277 A.2d 325, 443 Pa. 253, cert, 
den. 92 S.Ct. 1320, 405 U.S. 1046, 31 L.Ed.2d 589. 

(3) General rule retroactively applied. 

U.S.—U.S. ex rel. Staino v. Bnerly, D.C.Pa., 269 
F.Supp. 753, afTd., C.A„ 387 F.2d 597. 
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50.5. Ohio-State v. Webb, 188 N.E2d 180,116 Ohio 
App. 374. 

Village of Springdale v Freeman, 196 N.E2d 
471. 

In Vermont 

(5) Other matters. 

Vt.—State v. Coburn, 165 A.2d 349, 122 Vt. 102. 
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50.10. Cal.—People v. Vejar. 33 CaLRptr. 484, 219 
C.A.2d 691-People v. Beghtel 49 Cal.Rptr. 235, 
239 C.A.2d 692. 

Construction and operation of provision 
(3) Cal.—People v. Bodkin, 16 Cal.Rptr. 506, 196 
C.A.2d 412—People v. Basler, 31 Cal.Rptr. 884, 217 
C.A.2d 389. 

(5) Cal.—People v. Wyback, 14 CalRptr. 501, 193 
C.A.2d 754-People v. Gillette, 341 P.2d 398, 171 
C.A.2d 497, cert. den. 80 S.Q. 1619, 363 U.S. 846, 4 
LEd.Zd 1729. 

(7) Cal.—People v. Collins, 27 Cal.Rptr. 825, 212 
C.A.2d 151-People v. Shead, 30 CalRptr. 58a 216 
GA2d 139—People v. TosUdo, 32 Cal.Rptr. 178, 217 
CA.2d 713—People v. Jackson, 35 CalRptr. 38, 222 
GA.2d 296-People v. Corral, 36 CaLRptr. 591, 224 
CA.2d30a 

(8) Cal—People v. Modesto, 42 CaLRptr. 417, 398 
P.2d 753, 62 G2d 436, app. after remand 59 CalRptr. 
124, 427 P.2d 788, 66 C,2d 695, cert den. 88 S.Q. 574, 
389 U.S 1009, 19 L.Ed.2d 608. 

(13) Cal.—People v. Watson, 18 CaLRptr. 234, 198 
GA.2d 707. 

(15) Cal.—People v. Modesto, 42 Cal.Rptr. 417, 398 
P.2d 753, 62 C.2d 436. 

(16) Failure to explain incriminating circumstances 
weighs against accused. 

Cal.—People v. Russell, 16 Cal.Rptr. 9,195 CA.2d 529, 
cert. den. 82 SO. 951, 369 U.S. 862, 8 L.Ed.2d 19. 

(17) Other matters. 

Cal.—People v. Modesto, 42 Cal.Rptr. 417, 398 P.2d 
753, 62 C.2d 436, app. after remand 59 CaLRptr. 
124, 427 P,2d 788, 66 C.2d 695, cert den. 88 S.Ct 
574, 389 U.S 1009, 19 L.Ed.2d 608. 
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51. Cal—People v. Roberts, 39 CalRptr. 843, 228 
GA.2d 722—People v. Terpeaning, 40 Cal.Rptr. 
214, 229 GA.2d 215. 

51.10, U.S—U.S. v. Sahadi, C.A.Conn., 292 F.2d 
565—U.S. v. Pledger, C.A.Tex., 409 F.2d 1335. 

53. U.S—Morrow v. U.S, CA.Mo., 408 F.2d 1390- 
U.S v. Pledger. C.A.Tex,, 409 F,2d 1335. 
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Cal.—People V Phelps, 13 CaLRptr, 383. 192 C.A.2d 
12 

§ 594. -Failure to Call Witness¬ 

es 
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54.50. Ark.—Bell v. Sute, 422 S.W.2d 668, 243 Ark. 
839 

Mtsi—GJS. cited in Henderson v. Sute, 367 So.2d 
1366, 1367 

Va.—Robinson v Com., 147 S.E2d 73a 207 Va. 66. 
Rule applied with caution 
D.C —Burges* v. U.S., C.A., 440 F.2d 226, 142 U.S. 
App.D.C 148. 

Iowa —State v. Parker, 151 N.W2d 505, 261 Iowa 
88 —Sttte v. Thomas, 162 N.W.2d 724. 

54.52. U.S-U.S. v. Armone, C.A.N.Y., 363 F.2d 
385, cert. den. 87 S.Ct. 391, 392, 398, 385 US. 
957, 17 LEd.2d 303—U.S v. Dibriza, GA.N.Y., 
393 F.2d 642—Wiliams v. U.S., C.A.Cb, 394 
F.2d 821, cert. den. 89 S.Ct 211, 393 U.S 890,21 
LEd.2d 169. 

Cal.—People v. Moran, 83 CaLRptr. 411,463 P2d 763, 
1 G3d 755. 

D.C.—U.S. v. Young, C.A., 463 F.2d 934,150 U.SApp. 
D.C. 98. 

N.Y.—People v. Moore, 230 N.Y.S.2d 880, 17 A.D.2d 
57, cert den. 83 S.Ct 64, 371 U.S 838, 9 L.Ed.2d 

74. 

R*l—State v. Frazier, 221 A.2d 468, 101 R.I. 156. 
Wash.—Stale v. Green, 466 P.2d 193, 2 WashApp. 57. 
Ground of suspicion 
(2) Other statements. 

Wash.—Sute v. Baker, 355 P.2d 806, 56 Wash.2d 846. 
Permissive inference merely 
D.C—Williams v. District of Columbia, MuxtApp., 167 
A.2d 893, 

5436. Conn.—State v. MacGregor, CirAD., 250 
A.2d 721, 5 Conn.Cir. 298. 

D.G—Wynn v. U.S. C.A., 397 F.2d 621, 130 U.SApp. 
D.C. 60. 

Inference not presumption 

U.S.—U.S. ex rel. Brothers v. Rundle, D.C.Pa., 302 
F.Supp. 402. 

Power to produce required 

NJ—Sute v. Clawans, 183 A.2d 77, 38 NJ. 161 
Witness nder control of party includes witness sub¬ 
ject to influence of party as well as one subject to his 
employment or management. 

N.Y.—People v. Moore, 230 N.Y.S2d 88a 17 A.D.2d 
57, cert. den. 83 SCt. 64, 371 U.S. 838, 9 LEd.2d 
74. 

5438. D.G—Brown v. U.S, C.A., 414 F.2d 1165, 
134 U.SApp.D.G 269-Burgess v. VS. CA., 440 
F.2d 226, 142 U.SApp.D.G 198. 

Iowa—Sute v. Williams, 155 N.W.2d 526, 261 Iowa 
1133. 

NJ.—SUte v. Clawans, 183 A2d 77, 38 NJ. 161 
N.M.—State v. Soliz, App., 454 P.2d 779, 80 N.M. 297. 
S.C.—State v. Kauicomb, 195 SE2d 601, 260 SG 26a 
App. dism. 94 SCl 229, 414 U.S 886, 38 LEd.2d 
134. 

As affected by power to produce witness 

D.G—Williams v. District of Columbb MunApp., 
167 A.2d 893. 

54.60. U.S-U3. v. Chapman, GAFb, 435 FJd 
1245, cert. den. 91 S.Q. 1392, 402 U.S 912, 28 
LEd,2d 654. 

D.G—Burgess v. U.S, C.A., 440 F.2d 226, 142 U.S 
App.D.C. 198. 

Wash.—Sute v. Davis, 438 P.2d 185, 73 Wash.2d 271. 
54.64. U.S.—U.S v. Johnson. GANJ., 371 F.2d 
800. 

D.G—Reed v. District of Columbia, App., 226 A2d 
581. 

Superior testimony to that already produced 
NJ.-Sute v. Clawans, 183 A.2d 77, 38 NJ. 162. 
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S4M. tS-LS V jKM.it CAr« wfaw 
am dm 15 SO 2Z f *2- V\ 1':) L U24 
S3H0, mAtbSCi ;>» w: IS n»H, Z',i I £d id 
mi 

Me 371 

An inference may not be drawn 
where part)* could not be expected to 
obtain unbiased truth from witness**" 

SM7. NJ -State . Gawam IS) A 24 )8 N J 

142 

SMI US-UE % Chapman, CAR*,. *15 F2d 
IMS, can dm *1 SCt 5>91 402 U S 9S2, U 
LUtd 454—L'S v Jataae*. CAUrn, 4*7 
FMIOtccrt dm ftJSGt *45, 4101'S W >5 
LEdM 2m 

Ctam-Stote * Zifn, Cyr A D . 2m A 2d 574 4 
GnmOr 241 

DC—Cooyto ft. US, App. 237 A 2d *3* 
UL~P«cpk v Simtfc, 20ft N EH ”24 55 111 App24 
133 

FA—Com. ». Dotx, ?5 York 47— Cam v W:m, 15 

Paapk >44 

to fcrmct agto aa r dthnr party 

US-L'5 a EmcM, CACtom., 42> FM 95C, 
DC.-l’i » Fim CA. 4JT Fid 451, 141 USApp. 

dc m 

S4.1t, Mart logical rato, tic. 

NJ-Sum v Own, IS) Aid 77. 31 Hi 162 
S4.1t Wadi-Slaw v Davit, 43S F2d IIS. 73 
Waah M 27! 

St7t ClwMt rridmc* 
tom-Stato v Parker, 151 KWM SOS. 241 km* W 
StSt UE-US v Pom. CAWa, 459 Fid 411 
H-Paeplt v Bofcon, 295 NE2d \U 10 WAppJd 
mi app. after remand 34) NEM HO, 35 El 
AppJd 943 

Sanaa tf totoJcattoo 

MWa-SMc v htMM, 123 N W 2d 177. 244 Mom 
77 


Pre-pie * DasvAr, 243 N EM 411, IX) IE 
App2d 525 

tt.lt lS-*«*»af 1'S.CA.Mo, J52F,2dS*9. 
ait dm 54 SO W. 3S3 L\$, 944,14 LEd2d 

207 

48. Ak~<I«dft % State. Cr, 2« So 2d 241. 49 
AkAjp 123, am wndua, 210 SoM 107, 291 
Aia-r* 

Corn —State v nmmk. Cir AD, 217 A2d 423, 3 
CoeaCtr 465—Slate v, Anonymous (1971-4), Or., 
27ft A 2d 451 9 Com Cir 470. 

DC~P«ftcWJ v US, CA, 353 F2d *70, 122 US 
App.DC 332 

M 373 

«X Fate* to call me who did aoc tee oc» 

U S -U S o rri. Bratton v Roadie, D.CPx., 302 
FSupp 4C2. 

45. V S—U5 v Howard, CAUL. 327 FM 765. 
cart, dm to SO. 1)35, 3^ U S 931 12 LEd2d 
296—U S v Smoaa, CA EL, 374 F,2d 993. cert, 
dm 17 SO 1311H6U.3 1023, !SLEdM464. 

Cal—People v Hraouka, 60 CaiRptr. M, 251 C.A2d 
**91 

Cana—State v Dtmea, Cir.A.D, 241 A2d 791. 5 
CotmGr 214 

DC—Gwytn % US, App. 237 A2d 838. 

Gi-Luc*ar % Stale. 14ft SEM 316, 121 Ga. 571 

Ill —Ftoplc v Coot 27ft REM 445, 2 QLAppM 324. 

Neb—CJS. dtod la State v. Hcaer, 143 N.W.2d 582, 
MS, 113 Neb 665 

N,Y —People v Wtlhama. 312 RY.SM 834, 34 
A.D24 104ft. opium adhered to 316 RY.SM 
473, 35 AD 2d 1003 

Wash—Slate v Simmer, 463 P2d 193, 1 WaskApp. 
493 

W*—Guam v State. 183 NW2d 61. 50 Wk2d 96. 

Raaaa«yUt Mtfpdt act em tod 

UL—People v. Grnto, 184 N E2d 8SS, 25 HL2d 204. 

Fate# Id ropaad to aah pocn a 

lad-Spnght v. State, 260 RR2d 770 


54* HI—Pecpk a, Canutt, 251 N EM >1, 113 Rl 
App2d 159—Pnopfc v. Dm 327 N RM 115, 27 
*RAppJd 332. 

NC-Stoto v Catkr, 154 S&2ri 479, n RC. 379 

WtoM mt permitted to tmtitf bf rtato aid** 

Fk—Aapto ft, Stoto App. 117 $&2d 389 
SEE UE-UE v Wdp, CAOr, 444 F.2d 147, 
met dm 92 SCt 991, 405 US 933, 30 LEdld 

ME 

US Mx rpa a v. Gwtocr, D C Mm, 244 

FJftpp374 

CM Faa p to v. Va^to. 48 CaiRptr 344, 262 CAM 
42L 

DC—Om ». UE, CA 414 F.2d 747, 133 CSApp. 
DC 11 

Tam.—Mm ft. Stoto, 441 SW2d 485, 1 WCr 
App 294 

fk-Laapba ft, Sm, ir RWJd 144* 51 Wk2d 
344 

S7X to m W arn «. Leap, 140 N.W^d 460, 32 AL. 

RJd 193 

pm 372 

V7M C ito M m ft. Fftapie, 483 F.2d 1340, 174 
CUtoBto 

fll-fftapie ft. Wnpto, 248 HE2d Tt, 42 KUd 457. 
9E Cal Fm pi e * Otom. 79 CaiRptr. 493, 273 
CAM m 

I W d l F ftap R v. WMtom 281 N.WJd 286,42 ItoE 
AfW27E 

ABM Hto—ll 

<« FE-C^ ft Wi#«, 2*2 AM 323,444 Fa. 334 
SEE to to ap h ft. WtHm 240 HEM 443, 40 
MM S2E «n dm 19 ECt WM.393U11123, 
22 MhUd Ilf 
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4E Cal—People r Scott. 76 CaiRptr. 117, 270 
CAM 773 

IU-People v. Soott, 231 N.E2d 441, 38 D12d 302. 
N Y.-Feopfe v. SrnBe, 242 N.Y.SM 371, 19 ADM 

m 

Vju-Rtoim «. Cam, 147 SE2d 730, 207 V*. 66. 
FUfare to ad! aH wftmm 
<t) IS—People v. Adorao, 261 N.E2d 443, 126 DL 
App Jd 98—People v. Ltwreace, 261 N.E2d 459, 126 
QLAppM 202—People v. Onbam 262 N.E2d 243, 
127 ULApp.2d 271 

(2) lad—Denton v. State. 203 N.E2d 339, 246 lad. 
155. 

67. R—Foople v, Boyce. 252 N.E2d 71, 113 DL 
AfpJd 266—People ft. Ones, 254 N.E2d 663, 
111 IZUppM 36—People v. Crafemb, 270 
N.EM 546. 132 0LApp2d 755. 

Ma-OJS. ctodtoSMeft. WaBmE 389 SWJd 7, 
IS 

Tex.-Lockhart v. State, 352 SWM 74% 171 TexCrX 
648—Mackk ft. State, Cr, 370 EWEd 871 
47E. UE—Marpotea ft. UE* CAWk, 402 FJd 
450 

R—People ft, Ttomm 216 REM 4W, 69 IEAppM 
IIS 

Otoo—CJEftmtedte State v. Daa«torty, 269 N.EM 
149,852, » Ohio AppM 199. 

Wk W arm v, State. 184 RWJd 189.50 Wk2d 368. 

BVMhewt 

<2> Other am * 

UE-UE t, Tata, GACa., 412 F.2d 840, cert dm 90 
ICt 152, 396 HE 876, 24 LEdJd 134. 

CE U S—UE ft, Sten, D.CTeaiL, 201 FEopp. 405— 
UE v. Thorn, DCAto, 223 FSupp. 951 
Cal.—People v. HaB, I CaiRptr, 761 186 GAM 381 


111—People v. McElroy, 196 REM 651, 30 ID.2d 
286—People v. Johnson. 257 REM 3,45 Olid 38. 

IE—People v. Gonzales, 260 N.EM 234, 125 HL 
App.2d 225. 

Ind.—Goodloe v. State, 229 REM 626, 248 Ind. 411. 

Mich.—People v. Barker, 171 N.W.2d 574, 18 Mkfa. 
App. 544-People v, Robinson, 186 RW.2d 53, 30 
MkfaApp.48. 

Mo.—GJE dtod la State v. Wallacb, 389 EWJtd 7, 
IS 

SC.—State v. Richardson, 171 S.E2d 717, 253 EG 
468, cerL dm 90 ECU 427, 396 UE 955, 24 
LEd.2d 421-State v. Hill 175 EEM 227, 254 
EG 321. 

toftnaer 

QL—People v. Stroms. 172 NEM 765, 21 HLM 320- 
Peopfe v. Guido, 184 REM 851 25 HLM 204. 

lad—Bockner v. State, 248 REM 341 252 Ind. 379. 

Gmtradfctioa of teemed*! teadmony 
(2) Other instances. 

Ark—State v. Schaatz, 403 PM 521, 98 Ariz. 200, 
cert dea. 86 ECt 621 382 UE 1015, 15 LEdM 
53E 
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70. Tex.—Watts v. State, Cr., 408 S.WM 106. 


Rite Inapplicable 

Tex.—Barrera v. State, Cr, 371 EWM 881. 

70,10. EL—People v. Scott, 231 REM 441, 38 DIM 
301 

70.15. Coon.—State v. MacGregor, GrAD., 250 
AM 721, 5 Cocn.Gr. 291 

QL—People v. Lora, 198 REM 812, 30 EL2d 617. 
Ind—TreadwdI v. State. 283 REM 397, 1S2 IndApp. 
289. 

Mina.—State v. DeGidio, 152 N.W.2d 179, 277 Mina 
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Improper to apecakte at to eftidence ftrhich 
might hare boot adduced 

RY.—People v. Williams, 312 N.Y.EM 834, 34 
A,DM 1046, opinion adhered to 316 N.Y.SM 
473, 35 ADM 1023. 

§ 59$. -Suppression, Spoliation 

or Fabrication of Evidence 

71 U.E—Samuels v. UE, CAKaa, 397 FM 31. 

Cal—People v. Dykes, 17 CftLRptr. 564, 198 GAM 
75—People v. Boggs, 63 CaLRptr. 43(1 cert den. 
89 ECL 160, 393 UE 871, 21 L.EdM 14E 

Ind-CJ-S. meted ia Matthew v. State, 337 REM 
821, 824, 263 Ind 672. 

N.Y.—People v. Straff, RYAD„ 342 N.Y.EM 543, " 
41 ADM 259, affd. in part, revd. in part on oth. 
gnk, 315 RE2d 762,35 N.YM 22, 358 N.YE2d 
701. 


CmUtni to *—™*»*«g gaflt 

UE—Fox v. UE, CACaL, 381 FM 125. 
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78. UE-UE v. Woodtfi. GAJUa, 438 FM 1317, 
cert, dm 91 ECt 2262,403 UE 933,29 LJEdM 
711 

79. ED.-CJE dtod to State v. Kietzke, 186 
RWM551,558, 85 ED. 502. 

90S. NJ.—State v. damns, 183 AM 77, 38 NJ. 
161 

8L Nev.—Edwards v. State, 524 PM 328, 90 Ncv. 
255. 
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82. Ind.—Brack v. State, 193 REM 491, 244 tod. 
466. 

Ma—State v. Bohlen, App, 670 EWM 119, app. after 
remand 698 EWM 577. 

Or.—State v. Oner, 376 PM 87, 232 Or. 396. 

82JR. UE-Maryofcs v. UE, CAWk, 402 FM 
45a 
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Cal.—People v. Hama, 28 CaLRptr. 766, 213 C.A.2d 
365. 

Showing required that prosecution possessed 
better evidence 

Cal—People v. Simms, 89 Cal.Rptr. 1, 10 C.A.3d 299. 

82J5. Ill—People v. Canada, 225 N.E2d 639, 81 
ID.App.2d 220—People v. Lewis, 302 N.E.2d 157, 
14 QUpp.3d 237. 
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87JO. NJ.—State v. Clawans, 183 A.2d 77, 38 NJ. 
162. 

§ 597. -Possession of Property 
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93.5. EC.-CJE. cited In State v. Ellis, 207 S.E2d 
408, 413, 263 EC. 11 

Strong circumstantial evidence 

D.C—Davis v. U.S., CA., 274 F.2d 585, 107 UEApp. 
D.C 76, cert. den. 80 S.Ct. 1241, 363 UE 806, 4 
LEcL2d 1149. 

Unlawful possession of contraband 

UE—UE V. Zamora-Corona, CA.Cal, 465 F.2d 427. 

GO.—Frazzini v. Superior Court In and For Inyo Coun¬ 
ty, App., 87 Cal.Rptr. 31 7 CA.3d 1005. 

93.10. Ga.—Cummings v. State, 126 S-E2d 644, 106 
Ga.App. 186. 

EG—GJJE cited in State v. Matarazzo, 207 EE2d 93, 
96, 262 S.C. 662, cert. den. 95 S.Ct. 1324,420 U.S. 
945, 43 L.Ed.2d 423—CJS. dted in State v. Ellis, 
207 S.E2d 408, 413, 263 EC 12. 

93JO. La.—CJLS. dted in State v. Kaufman, 278 
SoJd 86, 89, app. after remand 304 So.2d 300, 
app. after remand 331 Sold 16, cert. den. 97 EQ. 
495, 429 U.S. 981, 50 L.Ed.2d 591. 

Application not dependent on serionsaess of 
crime charged 

N.Y.—People v. Hildebrandt, 129 N.Y.S.2d 48, 204 
Misc. 116, revd. on oth. grds. 126 N.E2d 377, 308 
N.Y. 397, 49 A.L.R.2d 449. 

94. Fla.—Ro m an dl o v. State, App., 160 So.2d 529. 

UE—UE v. Elgisser, C.A.N.Y., 334 F.2d 103, cert, 
den. 85 S.Ct. 148, 379 U.S. 879,13 LEd.2d 86, and 
85 ECt. 151, 379 U.S. 881, 13 L.Ed.2d 87. 

Only prima fade evidence of gnilt 

NJ.—State v. Fitzmaurice, 314 Aid 606, 126 NJ.Su- 
per 361. 

Rebn tt hMe by snnronnding drcnmataaces 

N.Y.—People v. Butkr, 355 N.YE2d 172, 44 A.D.2d 
423, affd. 337 N.E2d 12a 36 N.Y.2d 990, 374 
N.YE2d 604. 

97. In light of other facts 

UE—Jenkins v. U.E, CA.Kin., 392 F.2d 303. 

98E. Promotion of lottery based on pomesskm 
of lottery tickets 

D.G—Davis v. UE, GA., 274 Fid 585, 107 UEApp. 
D.C 76, cert den. 80 ECt 1241, 363 UE 806, 4 
UEdld 1149. 

§ 598. -Miscellaneous Matters 

99. UE—Walker v. UE, GA.Tex., 404 Fid 900. 

CaL—People v. Lauria, 59 CaLRptr. 628, 251 GA.2d 
471. 

D.G—GreeaweD v. UE, GA., 336 Fid 962, 119 
UEApplD.C 43. 

Mast— Coca. v. Soroko, 230 NEld 922, 353 Mass. 
254. 

N.Y.—People v. Roach, 253 N.YE2d 24, 44 Mbc.2d 
4a afld 272 N.YE2d 72a 26 A.D.2d 561. 

Ohio—State v. Pappas. 200 NE2d 892, 120 Ohio App. 
53. 

SJD.—State v. Roth, 166 N.W.2d 564, 84 ED, 44. 

Agmcy 

<2) Aetbority to do a criminal act will never be 

pcemned. 

CaL—People v. Green, 133 P. 334, 22 GA. 45. 

Moot—State v. Woobey. 259 P. 826, 80 Mont. 141. 
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Conduct of witness 

(1) D.G—Bowles v UE, C.A, 439 F2d 536, 142 
UEApp.DC. 26, cert. den. 91 S.Ct 1240,401 U S 995, 
28 L.Ed.2d 533 

N.M.—State v. Polaky, App, 482 P.2d 257, 82 N.M 
393. cert. den.. 482 P.2d 241, 82 N M. 377, cert, 
den. 92 EG. 688, 404 U S, 1015, 30 L.Edld 662 

Place of death 

U.S.-U.S. V. Rees, D.C.Md, 193 FSapp. 849 

Resistance to arrest 

III.—People v. Carger, 179 N.E.2d 633, 23 1UId 539 

Radar to determine speeds 
Va.—Crosby v. Com.,* 130 S.E2d 467, 204 Va. 266. 
No presumption telephone calls made by sub¬ 
scriber 

D.G—U.S, v. Laufhhn, D.C., 226 F.Supp. 112. 

Systematic exclusion of Negroes from Jury 
Wis.—Kopscka v. State, 126 N.W.2d 78, 22 Wis.2d 457. 
Benefit of inferences as to degree of crime not 
lost by alibi defense 

S.G—State v. Moore, 140 S.E2d 779, 245 SC. 416. 

Insane defendant unable to act for his own best 
interest 

Cal.—People v. Hill, 60 Cal.Rptr. 234,429 P.2d 586, 67 
C.2d 105, cm. den. 88 S.Ct 572, 389 U.E 1009, 19 
LEd.2d 607. 

Inference of gnOt from inconsistent explana¬ 
tions 

N.Y.—People v. Volpe, 228 N.E2d 365, 20 N.Y.2d 9, 
281 N.YE2d 295. 

Place of forgery 

Iowa—State v. Tilley, 176 N.W.2d 843. 

Motive . 

UE—U.E v. Kozak, C.A.Pa., 438 F.2d 1062, cert den. 
91 S.G. 2180, 402 U.S. 996, 29 L.Ed.2d 162. 
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5. U.S.—Rossetti v. UE, C.A.Cal, 315 F.2d 86. cert, 
den. 84 EG. 45, 375 U.S. 814, 11 LEd.2d 49, reh. 
den. 84 EG. 263, 375 U.S. 926, II L.Ed.2d 169. 

D.C.—Hunt v. U.S., C.A., 316 F.2d 652—Wnght v. 

UE, C.A., 320 F.2d 782, 116 UEApp.D.C. 60 
nL—People v. Harris, 178 N.E2d 291, 23 IU.2d 270 
Kan.—State v. Wood, 365 P.2d 1080, 188 Kan 833. 
NJ.—State v. Sullivan, 203 A.2d 177, 43 NJ. 209. cert. 

den. 86 ECt. 564, 382 UE 99a 15 LEd.2d 477. 
Va.—Jones v. Com., 157 EE2d 907, 208 Va. 370. 
Neither flight nor voluntary surrender raises 
presumption 

HI.—People v. Davis, 193 N.E2d 841, 29 W.2d 127. 
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6. ID.—People v. Woods, 188 N.E2d 1, 26 Itl.2d 557, 
cert. den. 83 ECt 1555, 373 UE 945, 10 LEd.2d 
699. 

6E. U.S.-UE v. Boric. D.C.Pa, 251 F.Supp. 306. 
CaL—People v. Sanders, 23 CaLRptr. 725, 206 C.A.2d 
479. 

Del.—Jones v. State, 245 A.2d 161. 

6,10. Consdonsness of guilt 
Cal.—People v. RoaUd, 12 CaLRptr. 794, 191 CaL 
App. 2d 691 

6.15. Ariz,—State v. Hunt, 471 P.2d 303, 12 Ariz. 
App. 418. 

NJ.—State v. Sullivan, 203 A.2d 177, 43 NJ. 209, cert. 

den. 86 ECt. 564, 382 UE 99a 15 L.Ed.2d 477. 
Pa.—Com. v. Logan. 184 A.2d 321, 198 Pa.Super. 635. 
6J0. Presumption that only innocent person 
win return and surrender 
IQ.—People v. Guthrie, 258 N.E2d 802, 123 llLApp.2d 
407, app. after remand 286 N.E2d 627, 7 Ill. 
AppJd 243. 

Facts of departure and absence per¬ 
mit no inference of flight when con¬ 
duct of accused is equally or more 
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consistent with some other hypothesis 
than that of guilt.'’ 2 * 

6.25. N.Y —People * Suite!!, 355 N E 98, 244 N.Y. 
196 

People v Cumnijn^ 216 N Y.S.2d 2CT, 29 Misc. 
545 

7. U S.-U.S. v Redwitz, C.A.Mich., 328 F.2d 395— 

U.S v Jones, C.A.Wis,, 384 F 2d 781—UE v. 
Gamty, GA Mo, 4?3 F 2d 649. 

Alaska—Cookvev v State, 524 P 2d 1251. 

Mo.—State * Euge, App, 349 S W 2d 502. 

NC—State v. Teariey, P6 EE2d 838. cert, den 177 
S.E2J 900. 2^ N C 459 

8. U.S.-U S. v Perry, C.A.Okl, 496 F.2d 429. 

9. UE—Marcus * UE, C A.Tcs., 422 F.2d 752. 

Direct aid positive testimony not essential to 

support inference 

Anz—State v. Mays, 395 P2d 719, % Am. 366. 

Reply-letter rule 

U.S.-US. * Wolfson, D.C.Del, 322 FSupp. 798, 
affd., 454 F.2d 60, cert den. 92 S.Ct. 1792, 406 
UE 924, 32 LEd.2d 124 

Requirement of prepaid postage not applicable 
to government mail 

U.S—U.S. v Levin, D.C.Minn., 32b FSupp. 1069. 

The presumption is not available 
where postal authorities return the 
communication to sender with the en¬ 
velope marked with reason for nonde¬ 
livery .’ 5 

9JS. “Moved, left no address” 

V*.—Bibb v, Com., 183 S.E2d 732, 212 Va. 249. 
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HE. Mass.—Com. v. Canon, 208 N.E2d 792, 349 
Mass. 430 

I8E. Passenger in vehicle containing contra¬ 
band 

UE-UE v. Zamora-Coroni, CA.CaL, 465 F.2d 427. 
19. US.—UE. v. Ragland, GA.Coon., 375 F.2d 471, 
cert den. 88 S.G. 860, 390 U.S. 925, 19 LEd.2d 
987. 

Iowa—State v. Young, 211 N.W.2d 352. 

Md.—Lawless v. State, 241 A.2d 155, 3 Md.App. 652. 
23E. U.S.—Walker v. UE, C A.Ala., 301 F.2d 94. 
Cal—People v. Redrick, 10 CalRptr. 823, 359 P.2d 
255, 55 C.2d 282. 

23.10. Where silence not based on constitu¬ 
tional right 

Pa.—Com. v. S mdct 208 A.2d 8W, 205 PaEuper. 355. 
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25. Tout.—Montesi v. State. 417 S.W.2d 554, 220 
Tenn. 354. 

A'person who pleads guilty to an 
indictment is presumed to be aware of 
what he is doing . 253 

25E. Pa.—Com. v, Hill, 235 A. 2d 347,427 Pa. 614— 
Com. v. Culpeper, 252 A.2d 624, 434 Pa. 15. 

§ 599. Conflicting Presumptions 

29. N.Y.—People v. Gazubs, 212 N.YE2d 9ia 29 
Mna2d 939. 

One inference as not standing tat face of another 
equally reasonable 

An*.—Dodd v. Boies, 357 P.2d 144. 88 Ariz. 401. 

30. UE-UE v. Thomsen, CA.Cal., 428 F.2d 654. 
Or.—Sute v. Canon, 354 P.2d 815, 223 Or. 421. 

Vt.—Sute v. Adams, 306 A.2d 92, 13! Vl 413. 
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i $00. Factn in l**ue and Relevant 
to Iwuex (Generally 

pm 3*5 

48. Rotes of evidence in federal court* 

l & *~L S Ma-.'*'* 1 V 3 4 , 444 £ 2 * t:v -IS* 
Caiv-W'i^am, C XN 'i Wd !■ !4 'W *?«‘ ten '■*- 
5U Yl *4 i s ;**, v lei2v> 

48, l S « i, i •, Pijt, 4. X Cal ?/.: f 2d 
Tei —Oi‘,f s * S?a r, O Xrr ?*4 fr'A Id ;Zt 

50. VS-CVr..n * IS CAM; ,‘i' 

51. t S -O'tner. v 15. H Vj 4 1 F 2d ?*: 

* S:j:s, : F V 2 j !w~K*td.* » 
tout. :b* «te 2«i l 'A 

kir -•$*!« V Pvjb*, ? :j xM t'Vfs Kan 253, 
cki aer VSCt *.,» VU S «r PL Id 2d* 
Or-Sutr * KrwU'h. •'« Viz ::o Or :*J 

Irrelevancy and taawtcriaiity distinguished 

M* -btrt* v Qra»tt. 224 a ;rf «* 

53. I.J ~P*vpte v Psiartt. W NF21 254, U lft 

Arp 3d ?Wl 

Rate applied strictly 

Al*-Wi>aw * Mate, So 2d '4'. 42 XU \n W, 
,rtt ter *51 Vid " r 4*. 2*5 AU "-'l 
S3.5, US Brj/^v 15 M W SO >20. 3*i 
IS ) 23. 20 L Fd. 2d 4X ap arts' rrmaril 416 
F 22 ISO. cm ten 4)SO lUi P>* l S !0i4, 
25 I EJ 24 42'4 

Ark. ~i rag v State, 401 S f A 2d «*L 240. Ark 6«7 
Cal -People v SjTfgi, *’ Ca’ Rptr «2A 2 «j C A 2d 
?,*4-P«ye v K-rep. *9 CilRptf «X 2*? 
C A 24 3a 

Cote —Stewart % Pe'pte. 42fc P 24 ?4jt, 5*2 Ce> 322 
DC-toki US C A. 2*X* F2d 2V*. ill VS 
Apr DC ten 43 50 «*. Ml S ?5A 5 
L td 24 A 22 

Ft*,— Kenatarc v Start. Ap, .Me S' 2J IU53 
LL—People * Henoc. 240 N E 24 42*, 12? I5i.Apr 2d 
3S 

lad — M*rr> % Suit. V« N E. 2 <J 249, j<* App 
199 

lcma—State # Carter, lb’. N W 2d *22 
La.—State v WUlaun, 341 &; 2d 1*3 
Me-Slue % Edmc *#f. i m S SW .M 27? 

Nm -tutrw v. Slate. 41* Md Sel M Ne> 141 
P* -Own v ASrakam. 154 P11 47 
WMb-St*tt % Carter 440 P 2d I Me, ? WtehAf? 
IC2 

53.10. Mwh -Peopie v Woubrrly, 1*4 N W 2d 423, 
IM Mch *2 

53.15, US-M-frax V US, CAJCjw, 39! Fid 
3KX ccn dm t6 SCt 120* 353 L S «49, 16 
LEdld 231—Mrtbemy * IS, CAAne, 390 
FId 554, me tea t* SO 11. 3^3 l S 824. 21 

L.Ed 2d W—V S % Ateenl C A C*J , 4S8 F 2d 
1341 

C*i -Pmpte % Hfd, 96 CalRptr 533. 19 C A 3d 306. 
Corn-State v. W*t 3*4 A 23 165, 1*2 Cooa. 16? 
Del —State % Haita Super, 193 A 2d SP, 6 Storey 
48Ct alTi, Sap., 204 A2d 624. S Stony 47. 
Fa-lctem * Sate, 330 So2J 594—Wilbwn* t 
Statu 343 $&2d 464 
Mm % Stale. App, 171 So.2d 416 
Ifl -Ptefle ♦ Atem 135 N E.24 4T6, 25 0) U 568- 
Peopte e Dtt>iu 1«3 N E 2d ML 29 IU2d 127 
tan-State v fou'% 411 P 2d 694. 196 tan 2$?, 
tart ten «na 63, 3S9 US. 127, P L Ed 2d 64 
Md -*«**!} * State 234 A 2d 940. 2 Md App 433 


M -CJ5. ated l* State * Trutey. 452 S.W,2d 65, 
6 S~S:atr v Ward, 457 SW 2d *01 
-Sate > C*'f, 3% P 2d 46, 144 Mont. 323— 
J^ate v Prat.vr, 454 P2d 616, 153 Mont, 90, 
N H —Stale % Nelson, 3% A 2d 52,105 N H. 184, cert, 
ten 44 SCt 1936, 377 US 1001, 12 L.Ed.2d 
SOW 

Oho-Stai« v Pfapp, 210 N E 2d 138, 3 Ohio App,2d 
226 , cm dm 86 SO 434, 382 U.S. 957, 15 
L Ed 2d 361 

-Harm ^ Sure, Cr, 450 P 2d 857. 

Wash -State v Sabbot, 561 P 2d 212. 16 Wish App 

424 

W a —Curl v State. 162 NW,2d 77, 40 Wis,2d 474, 
mt ten 99 S O 1601, 394 U.S. 10W. 22 LEd2d 

m 6l 

Questiont of doubtful relevancy as for jury 
evalaatiofl 

M.i —St*« v Smith, 431 S W 2 d 74 

State v Tow, App,. 340 SW 2d 415. 
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53.20. lad —Fletcher v, State. 172 N E. 2 d 853, 241 
Ind 409 

I« * a—State % Wilicn, P3 N W,2d 563, 

Pa—Crm. *. C-Ponolly, 269 A 2d 390, 217 Pa Super. 
201 

W rt -M;Vbrr» v. State, 205 N W.2d 559, 58 Wis.2d 
',44 

54. U S -ICepper v. U S.. C.A.CaJ, 331 F.2d 694— 
U S V Knaact, CA M., 409 F 2d 418, cert, den, 
90 S Cl 17, 396 U S. 831. 24 L.Ed 2d S3-U.S. v. 
Mjutante, C.A N.Y., 44S F. 2 d 583, cert. den. 92 
S Ct 281, 285, 287, 298, 404 U S 947, 30 LEd.2d 
264 

Ala —Shauksuorth v City of Birmingham, 161 So.2d 
796.42 Ala,App 296, cert. den. 161 So.2d *99, 276 
Ala *0*. nvd 86 S.Ct 21L 382 U.S, 87, 15 
LEd2d PA on remand 181 So.2d 628, 43 Ala. 
App 712. 

Cal —People >, Dooovw, 77 CalRptr. 285, 272 CA. 2 d 
413, cert ten. 91 S.Ct. 1669, 402 U.S. 983, 29 
L.Ed.24 149, 

DC —Wilhfcrd v US., C.A, 407 F2d 299, 132 US. 
App.DC *69 

La-State > Smith, 285 So 2d 240. 

Md —Haber v State, 234 A 2d 264. 2 Md.App. 245. 
Maw. —Com * Ryan, 247 N E2d 564, 355 Maas. 768. 
Mo —State * Edmonson, 371 S.W.2d 273—State v. 
Purira, 377 $W 2 d 355 

Neb-State v Lewis, 165 N.W. 2 d 569, 184 Neb. 111. 
Or -State v, Snider, 6*4 P,2d 585, 2% Or. 168-State 
> Foster, 674 P 2d 587, 29* Or P4, 
tenn,—Grove v. State, 365 SW.2d 871, 211 Term. 448. 
Rate applicable to both prosecution and defense 
Cal-People v Arltne, 91 CaLRptr. 520, 13 C.A 3d 
200 
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5441, U S.-Cotton v. U.SL C.A.Mo, 361 F.2d 673— 
Smith v. U.S., C.A.Mo., 407 F.2d 356, cert dea. 
89 SCt 2113, 395 U.S 966, 23 UEdJd 753. 
Ala.—James v. State, Cr., 293 So.2d 305, 52 Ala.App. 
389 

Mmu.—State v. Webber, 123 N.W.2d 193, 266 Minn. 
224, 

It L—Slate v. Reardon. 219 A,2d 767, 101 iU. 18. 

54.10, US—US. v. Craft, CAMidu, 407 FJd 
1065. 

Abu—Foster v. State, Cr., 332 So.2d 399. 

Cal.—People v. Warner, 76 CalRptr. 160, 270 GA.2d 
900, 

Conn —State v. Lombardo, 304 A.2d 36, 163 Conn. 
241. 

Fla—Wadsworth v State, App, 201 So.2d 836, dect* 
we quashed 210 So. 2 d 4. 

U-US, v Alhson, C.AU, 474 F.2d 286, vac, on 
rth cs oth. ffds. 490 F.2d 79, cert. den. 95 SCt. 
91, 419 U.S 851, 42 LEd2d 82. 
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That damaging inferences can be drawn immate¬ 
rial 

Or.—State v. Atherton, 410 P,2d 208, 242 Or. 621, cert 
den. 86 S.Ct. 1982, 384 U.S. 1025, 16 L.Edte 

1030. 

Evidence respecting Miranda warn¬ 
ings and other constitutional rights of 
accused may be relevant to show they 
were given , 54,15 but such evidence has 
absolutely no probative value unless 
the prosecutor intends to offer a con 
fession or statement of accused , 54 20 

54.15. Form retd to but not signed by accused 
U.—State v. Wilkerson, 259 Sa2d 871, 261 La. 342 
54J2G. Eliciting that accused informed of rigb 

to remain silent 

Mich.—People v. JaMonski, 195 N.W.2d 777, 38 Mich. 
App. 33. 

55. U.S.-U.S. v. Skillinan, C.A.Mo., 442 F.2d 542, 
cert. den. 92 $.Ct. 82, 404 U.S. 833, 30 L,E42d 
63. 

U.S. v. Zarra, D.C.Pa., 298 F.Supp. 1074, affd., 
C.A., 423 F.2d 1227, cert. den. 91 S.Q. 52, 400 
U.S. 826, 27 L.Ed.2d 56. 

Anz.—State v. Chambers, 451 P.2d 27, 104 Ariz. 247. 
Cal.—People v. Sweeney, 9 Cal.Rptr. 793, 55 C.2d 27. 
Conn.—State v. Bassett, 200 A.2d 473, 151 Conn. 547. 
D.C.—Hardy v, U.S., C.A., 335 F.2d 288, 118 U.S.App. 
DC. 253. 

Ga.—Gunter v. State, 154 S.E2d 608, 223 Ga. 29a 
Ill.—Peopie v. Hampton, 253 N.E2d 385, 44 I11.2d 41 
Iowa—CJJS. cited in State v. Wallace, 145 N.W.Zd 
615, 619, 259 Iowa 765—State v. Anderson, 159 

N.W.2d 809-State v. Clark, 187 N.W.2d 717. 
La.—State v. Carter, 181 So.2d 763, 248 La. 730. 
Mich.—Peojte v. Williams, 167 N.W. 2 d 358, 15 Mich. 
App. 683—People v. Fmnister, 189 N.W.2d 835, 33 
Mich.App. 283. 

Minn.—State v. Kline, 124 N.W. 2 d 416, 266 Minn. 372, 
cert. den. 84 S.Ct. 1124, 376 U.S. 962, 11 L.Ed.2d 
980, reh. den. 84 S.Ct. 1331, 377 U.S. 940, 12 
LEd.2d 304. 

NX—State v. Reynolds, 195 A.2d 449, 41 NJ. 163, 1 
A.LR.3d 1438, cert. den. 84 S.Ct. 1930, 1934, 377 
U.S 1000, 12 LEd.2d 1050, reh. den. 85 S.Q. 23, 
379 U.S. 873, 13 L.Ed.2d 81 
N.Y.—People v. Cameron, N.Y.Sup., 342 N.Y.S.2d 773, 
73 Misc.2d 790. 

Or.—State v. Gland. 461 P.2d 277, 1 Or.App. 272. 
Pa.—Com. v. Fullwood, 251 A.2d 677, 214 Pa Super. 
135. 

EI.—State v. Glass, 265 A.2d 324, 107 R.I. 86 . 

S.C.—State v. Anderson, 169 S.E2d 706, 253 S.C. 168, 
cert den. 90 S.Ct. 386, 396 U.S. 948, 24 L.EdJld 
253, cert. den. 90 S.Ct 971, 397 U.S. 958, 24 
LEd.2d 143, reh. den. 90 S,Ct. 1268, 397 US. 

1031, 25 LEd.2d 545. 

Wash.—State v. Lane, 484 P2d 432,4 WasEApp. 745. 
555. U.S .—US v. Cole, CAMo., 449 F,2d 194, 
cert, den, 92 SCt 987, 991, 405 U.S, 931, 30 
LEd.2d 806, cert. den. 92 S.Ct. 1200, 405 U.S 
975, 30 LEd.2d 250. 

Ariz.—SUte v. Turner, 375 PJd 567, 92 Ariz. 214. 
Coon.—State v. DiNunzio, Cir.AD, 259 A.2d 768, 5 
Conn Gr. 608. 

Idaho-State v. Pruett 428 P.2d 43, 91 Idaho 537. 
La.—State v. Iverson, 204 So.2d 772, 251 U, 425. 
Wash.—State v, Stationak, 463 P 2d 260, 1 Wash.App. 
558—State v. Whalon, 464 P.2d 730, 1 Wash.App. 
785. 

Same standard must be applied to both parties 

U.S.—U.S v. Parker, CA.I1L, 447 F.2d 826. 

55.15. U.S.—U.S v. Pearson, GA.FIa., 508 F.2d 595, 
cert. den. 96 S.Ct. 82, 423 U.S. 845, 46 L.Ed.2d 
66 . 

Other statement 

( 2 > Further statements. 
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CJ—People v. Curtis. 43 Cal Rptr. 286, 232 CA.2d 
859—People * Co\ert, 57 Oil Rptr. 220, 249 
C.A.2d 81. 

Me.—State v. Hudson, 325 A.2d 56 
S D — State v. Moe, 151 N W 2d 310. 

55.20. U.S—U.S. v. C«ft, C.A.Mich., 407 F.2d 10o5 
—US. v Allison, C.A.La., 474 F2d 286, vac rn 
reh. on oth. grds. 490 F.2d 79, cert, den. 95 S.Ct 
91, 419 U.S. 851, 42 L.Ed.2d 82. 

Ga.—Clark v. State, 255 $.E.2d 110, 149 G&App. 641 
Iowa-CJ.S. cited in State v. Wilson, 173 N.W.2d 533, 
565—State v. Battle, 199 NW2d 70-State v. 
Clark, 187 N.W.2d 717. 

La.—State v. Stokes, 195 So.2d 267, 250 La 277 
Wash.—State v. Whalon, 464 P.2d 730, 1 Wash.App 
785—State v. Ranicke, 479 P.2d 135, 3 Wash.App 
892. 
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5525. Cal.—People v. Rosson, 20 CaLRptr. 833, 302 
C.A.2d 480. 

Conn.—State v. Belanger, 167 A.2d 245, 148 Conn 57. 
State v. Parker, Cir.A.D., 222 A.2d 582, 3 Conn. 
Cir. 598, app. den 219 A.2d 373, 153 Conn. 743 
I1L—People v. Petty, 295 N.R2d 275, 10 I1I.App.3d 
975. 

56. Ind.—Wilson v. State, 221 N.E2U 347, 247 Ind. 
680—McPhearson v. State, 253 N E.2d 226, 253 
Ind. 254. 

Me,—State v. Lewisohn, 379 A.2d 1192. 

Mass.—Com. v. D’Agostino. 182 N.E2d 133, 344 Mass. 
276, cert. den. 83 S.Ct. 90. 371 U.S. 852, 9 L.Ed.2d 
86 . 

N M.—State v. Gutierrez, App.. 449 P 2d 334. 79 N M. 
731 

N.C.—State v. Arsad, 152 S.E.2d 99, 269 N.C 184- 
State v. Dickens, 180 S E2d 844, 278 N.C. 537. 
State v. Ayers, 181 S.E2d 250,11 N.CApp. 333 
Okl.—CJ.S. quoted at length in Brooks v. State, 438 
P.2d 25, 28. 

Wash.—State v. Whalon, 464 P.2d 730, 1 Wash.App 
785. 

Wis—Zcbrowski v. State, 185 N.W.2d 545, 50 Wis.2d 
715. 

57. U.S.—Nees v. Culbertson, D.C.Tex., 260 F.Supp. 
791, affiL, C.A., 406 F,2d 621, cert. den. 89 S.Ct. 
2098, 39? US. 959, 23 L.Ed.2d 745. 

Colo.—Mathis v. People, 448 P.2d 633, 167 Colo. 504. 
I1L—People v. Hairston, 294 N.E2d 748, 10 IIl.App.3d 
678. 

Ind.—Graham v. Stole, 255 N.E2d 652, 253 Ind. 525. 
Md.—Baumgartner v. State, 319 A.2d 592, 21 Md.App. 
251. 

Nev.—Dutton v. State, 581 F.2d 856, 94 Nev. 461. 

Fair tendency 

IE—People v. Galloway, 192 N.E2d 370, 28 I11.2d 355, 
cert. den. 84 S.Ct. 665, 376 U.S. 910, 11 L.Ed.2d 
608. 

Connection of scented with crime 

(1) Ind-Pulfins v. State, 256 N.E2d 553, 253 Ind 
644. 

S.D.—State v. O’Connor, 172 N.W.2d 724, 84 S.D. 415. 
(3) Other statements. 

Md.—Graham v. State, 256 A.2d 709. 7 Md.App. 638. 

58. Alaska—Smith v. Sute, 431 P.2d 507. 

Logic 

(3) Other statements. 

Wis.—Hicks v. State, 176 N.W.2d 386, 47 Wis.2d 38, 

59. U.S.—Nees v. Culbertson, D.C.Tex, 260 F.Supp. 
791, afW., C.A., 406 F.2d 621, cert. den. 89 S.Ct. 
2098, 395 U.S. 959, 23 LEd.2d 745. 

AU.—Dawson v. Sute. 188 So.2d 600, 43 AfcApp, 
265—Gaskin v. State, Cr.. 297 So.2d 388, 53 Ala. 
App 64, cert. den. 297 So. 2d 391, 292 Ala. 721. 
Cal—People v. Hastoo, 70 CaLRptr. 419,444 P.2d 91, 
69 C2d 233. 

Cola—Gonzales v. People, 477 P.2d 363, 173 Colo. 
243. 

Conn.—State v, Lombardo, 304 A.2d 36, 163 Conn. 
241. 


Fla—Bell v State, App, Hi St> 2d 131 
Ga—Albnvon v State. 241 S E 2d 314. 144 GaApf 
450 

III —People v Jamev 2 1C N E 2d 804, 62 III App 2d 
225 

Ind.—Thomv State, 238 N E 2d 20. 251 Ind ~6 
Kan.—State v. Gauger, 43S P2d 463 2ij0 Kan 56' 
Md -Doncy v State, 350 A,2d 665, 2?6 Mo. 63^ 
Mo—State v Wood, 596 EW2d 394, cert den, 10! 

S,Ct. 221, 449 US. 876, 66 L.Ed 2d 98 
N.J.—State v. Squelas, 229 A 2d 6J9, 94 N.J Super 
57b—Sute v Wood, 327 A,2d 440. 130 N J Super 
401, afTd. 32? A.2d 425. 66 NJ 8 
Pa.—Com. v Rattier, 80 York 47 
S.C.—State v. Woomtr, 27? S.E2d 6^, 276 SC 258, 
app. after remand 299 S.E2d 317, 27* SC 468. 
cert, den 103 SO, 3572, 4o3 US 1229, '7 
L.Ed 2d 1413. 

Va—Bunting v. Com, 157 SE2d 204, 20? V*. 309 
Wash.—State v, Lee, 558 P 2d 236, 87 Wash 2d *932, 
app, dim 97 S,Ct, 2943, 432 U,S, 901, 53 L.Ed 2d 
1074. 

Wis.—Hicks v State, 176 NW.2d 386, 47 Wa.2d 3ft 
Similar statements of rale 
(If U.S—U.S, V, schipani, D,CN.Y., 289 F.Supp 
43. 

Alaska—Butter v State, 425 P.2d 606. 

Cal—People %. Salcido. 54 Cal.Rptr. 820, 246 CA.Zd 
450, app. after remand 69 Cal.Rptr. 193, 263 
C.A.2d 1, cert. den. 89 S,Ct 902, 393 U.S. 1102,21 
L.Ed.2d 795. 

Colo.—Valdez v. District Court for Pueblo County, 467 
P2d 825, PI Colo 436. 

(3) Cal.—People v, Warner, 76 Cal Rptr. 160, 270 
C.A.2d 900. 
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60. Alx—Waters v. State, Cr. 357 So.2d 368, cert, 
den. Ex parte Waters, 357 So.2d 373. 

Alaska—Gordon v. State, 501 P.2d 772 

Ill -People v. Galloway, 192 N.E.2d 370, 28 IH.2d 355, 
cert den. 84 SO. 665, 376 US. 910, 11 L.Ed2d 
608—People \. Nemke, 263 N.E2d 97, 46 HIM 
49, cert. den. 91 SO. 1387, 402 U.S. 924. 28 
L.Ed.2d 663. 

Md.—Farley v. State, 240 A.2d 296, 3 MdLApp 584- 
Gray v. State, 271 A.2d 390, 10 Md.App. 478. 

Pa.—Com. v. Myers. 266 A,2d 756. 439 Pa. 383. 

Positive connection unnecessary 

Md.—Jordan v. State, 242 A.2d 829. 4 Md.App 349 

More or less improbable 

Me.—State v. Rines, 269 A.2d 9. 

61. Ala.—Crumley v. State, 220 So.2d 862, 44 Ala. 
App. 692, cert. den. 220 So.2d 868, 283 Ala. 713, 
and 90 SO. 84, 396 U.S. 831, 24 L.Ed.2d 82, reh. 
den. 90 SO. 371, 396 U.S. 949, 24 L.Ed.2d 255 

Alaska—Lewis v. State, 469 P.2d 689. 

Am.—State v. Schama, 403 P.2d 521, 98 Ariz. 200, 
cert. den. 86 SO 628. 382 U.S. 1015, 15 L.Ed.2d 
530. 

Cal.—People v. Kendrick, 14 Cal.Rptr. 13, 363 P.2d 13, 
56 C.2d 71—People v. Durham, 74 Cal.Rptr. 262, 
449 P.2d 198,70 C2d 171, cert. den. 89 S,Ct. 2116, 
395 U.S. 968, 23 L.Ed2d 755. Cert. den. 92 SO. 
2416, 406 U.S. 971, 32 L.Ed.2d 671-People v 
Lavergne, 94 Cal.Rptr. 405, 484 P.2d 77, 4 C.3d 
735. 

Conn.—State v. Parker, Cir.A.D., 222 A.2d 582, 3 
Conn.Cir. 598, app. den. 219 A.2d 373, 153 Conn. 
743. 

Fla.—Schack v. State, App., 201 So^d 580—Thomas v. 
State, App., 202 So.2d 883. 

Ga.—Daniels v. State, 133 S.E2d 357, 219 Ga. 381. 

Idaho—State v, Cypher, 438 P.2d 904, 92 Idaho 159, 

Ill.—People v. Nicholson, 204 N.E2d 482. 55 Ill. 
App.2d 361-People v. Conway, 228 N.E2d 548, 
85 IEApp.2d 165, Cert. den. 89 SO. 498, 393 
US. 1006, 21 LEd2d 471. 

Ind.—Jackson v. State, 228 N.R2d 3, 248 Ind. 579. 

La—Sute v, Giles, 218 So.2d 585, 253 La. 533-State 
v, Square, 244 So.2d 200, 257 La. 743, vac, in part 
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on oth grt is 92 SCt 2871, 408 US. 938. 33 
L Ed 2d "hO. mand corf, to 268 So 2d 229, 263 La. 
241—State , M2 7 S So 2d 781, app. after 
remand 303 Sc 2d 532 

Me —State * Fitifcerbert, 249 A 2d 760—State \ Ea* 
urn, 30 A 2d 3J4 

Md — Wcstcnat v, State, 190 A 2d 544, 231 Md. 364. 
Mo -CJS. cited la State v. Smith, 431 SW.2d 74, 
80—State v Moore, 435 S.W 2d 8. 

Mont -State v. Sanders, 489 P,2d 371, 158 Moot. 11$. 

app after remand 51b P,2d 372, 163 Moot. 209. 
N C -State v Lane), 204 S.E2d 910, 21 N.C.App. 
490 

Ohio—Sute v. Phipps. 21C N,E.2d 138. 3 Ohio App.2d 
226, cert, den S6 S.Cl. 434, 382 U,S, 957, 15 
L.Ed.2d 361. 

State * Ddl, 265 N,E2d 279 , 24 Ohio St.2d 130. 
Pa.—Cron v Phelan, 234 A.2d 540. 42** Pa. 265, cert 
den 88 S.Ct. 1803, 391 US. 920, 20 L.Ed,2d 
657—Com v. Hoss, 283 A.2d 58, 445 Pa. 98. 
Wash -State v. Carter. 490 P.2d 1346, 5 Wash.App. 
802 

Wyo.—Raigcsa v State, 562 P.2d 1009. 

62. U.S.-U.S v Perry. C.A.Ind., 478 F.2d 1276, 
cert. den. 94 S.Ct 363, 414 U.S 1005, 38 LEd.2d 
241, reh den W SCt. 851, 414 U.S. 1117, 38 
LEcL2d 745. 

Ala.—Tate v. State, Cr., 346 So.2d 515. 

Cal —People v. Warner, 76 Cal.Rptr. 160, 270 C.A2d 
900. 

Md—Parker v State. 254 A.2d 381, 7 Md.App. 167, 
cert- den. 91 S.Ct. 1670, 402 U.S. *>84, 29 L.Ed.2d 
150. 

Wb —State v. Boutch, 210 N.W 2d 730, 60 Wis.2d 443. 
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63, U.S.-U.S. v Craft, C.A.Mich., 407 F.2d 1065. 
Cal -People v. Kelley, 57 Cal.Rptr 3o3, 424 P.2d 947, 

66 C.2d 232. 

U -U.S. v Allison, C.A.La., 474 F.2d 286, vac. on 
reh. on oth. grds. 490 F.2d 79, cert den., 95 S.Ct. 
91, 419 U.S 851, 42 LEd.2d 81 
Va—Rees v. Com.. 12? SR2d 406. 203 Va. 85a cert, 
den. 83 S.Ct 1088, 372 U.S. 964, 10 LEd.2d 128, 
reh. den. 83 SCt. 1533, 373 U.S. 947, 10 LEd.2d 
702. 

Wash.—State v. Smith, 487 P.2d 227,5 Wash.App. 237. 
633. N.Y.—People v Bnggs, 272 N.Y.S2d 211, 50 
Misc.2d 1062. 

66 . Mass.—Cron. v. French, 259 N.R2d 195, 357 
Mass. 356, 46 A.L.R.Jd 1106, vac. in part on oth. 
grds. 92 S Ct. 2846, 408 U.S. 936, 33 LEd^d 754. 
Wis—Zcbrowski v. State, 185 N.W.2d 545, 50 Wis.2d 
715. 

Slight relevancy 

(2) Other statements. 

Coon—State v, Bassett. 200 A.2d 473, 151 Conn. 547. 
NJ.—State v. Hawthorne, 218 A.2d 43a 90 NJ.Super. 

545, revd. on oth. grds. 228 A.2d 682, 49 NJ. 130. 
68 , U3—Hunt v. Cox, D.C.Va., 312 F3upp. 637. 
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683. Mich—People v. Jordan, 178 N.W,2d 639, 23 
MickApp. 375. 

68.10. Weight or probative raise 

(21 Or —State v. Hams, 405 P2d 492. 241 Or. 224. 

(3) Other statements. 

La—State v Stokes, 195 So.2d 267, 250 La. 277-State 
v. Giles, 218 Sa2d 585, 253 La. 533. 

Mich —People v. Jones, 171 N.W.2d 223, IS MfchApp. 
368. 

68.15. Ala—McCain v. State, Cr.. 247 So.2d 383.46 
AlxApp. 627. 

N.H.—State v. Lafbuntam, 231 A.2d 635, 108 N.H. 
219. 

N.Y—People v. Yazum, 246 N.Y.S.2d 626, 13 N.Y.2d 
302, 1% N.E2d 263. 

683a Md.—Himrod v. State, 264 A.2d 874, 9 Md 
App. 395. 

Or—State v. Sutton, 439 P.2d 627, 249 Or. 527. 
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Maia.—Cora v Scuu. 21? S I 2d 41',' t?f \U* 593 
Micb-Pwpie * (taker : M NW2u M4, 22 Mr«,h 
A?p >46 

Mm-SJytir v State, 14ft 5o2J 4f* 246 Mv> 4C2 
Mo—State v CUrk. 445 S W 2d 2*U 
Moot -Suit v Nelson. Hi P 2d 224 J » J $7 
Nev —Grave* fc Suie, 43'i P Li re, U So 3tl .err 
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Fla.—Barrett v. State, App., 266 So.2d 373. 

N.C—State v Willis, 189 EE2d 19a 281 N.C 558. 
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reh. den. 90 S.Ct. 42, 396 U.S. 870, 24 LEdid 
128. 



22A CJS 106 


§616 CRIMINAL LAW 

Pag* 427 

US v Barber IK r,,' 1 1S*,~- * "- 
CJJK. CM <• l IS . I*- U. I *1-t i * 

441 

All— * Suie,; * * Si ■ lu v*r ,yr, •‘m 1 * 

*i r: us u* * i tu:j 

Am —State « Man.-r.ex, 42* P U .: \r,/ - 

Statt * W,MiBdk 47f? P :j *e4 ’ 4 4r«- ;*♦ .*;• 

dec *o sc? wr, i s ?v i ij:,j j;; 

Aik —Weber * Su*j 4t* <W 24 :** ;«*: Am <♦* 

Cal —Peepk v Ck%« "OIRr* - v , l *4 p 24 *■>« 

54C24 Wi 

Colo.—Peep* v Btawv App,*;ftF2i$ 

Com —Stale v ledhcrter, 4*.' 4 2 j 5 ^ H« C.*«r* 
607 

DC—VS v Knurl DC, 14 f Supp :•► 

Fla -Stokn v Siiti, App Sr, 24 *>’,4 
Ga—IUdd« State. 24 SI 2d ft'2, >4] in, App *1* 
IB—People v, Strom, 25! N E Id ‘'2*'-, m 2 I'* Arp2J 
4"2 

Ind —Poindexter * Stats. F4 N t 2d 5*1*3 2t« lr?*S 
lf-Hcpfeni * Su*e h2 N l 2d 14' :*i 1-4 
5"1 

tow*—State v WYewtir*. V.? N W 24 "** 

IUr—S tate > F mxrrnt, 406 P2d ftJ2. 14* Kan 5ft! 
cert dec MSG iW, *34 l S ■•?:! 'ft L £4 2d 
1030-State % Oaten, 4D1 P 2d 2M Kan rift 
Ky-Rdey v Got, UOSW24 ?!ft 
La—Sute % Rcbmaoi Z62 Sc2J *54, 2ft J La 1W4 
Md—Gscfc v State. 2!*> A 2d >2*. I Mj Apr 245— 
Hall e State, 2*30 A 2d W3, 251 Md . 4*7 3ftV cert 
den. 93 SCi 15 M ( 451 VS 9C 7 , V> I El 2d H* 
Mm.—Cent. * Chase. 3*3 NE2d 5105, 3"2 Mm 
736. 

Midi—People v (blky'xtL lit N W 2d 13!, *1 M.ch 
App 4 J6—People > JvAntoo W S W 2d W8, 33 
Mach App. 160 

Mm—State * Lambert, r<NW2d 57 
Me -CJ.S. cited In State v Fwgtn >37 SW2d t» 
W-Sute > S|h, 4713 S W 2d 501 
Mont-State v Hyky 623 P2d 104* 

Nev.—Lambert v State. 574 P2d Sit, 44 Sen 66 
NJ—State * Sinclair, 231 A 2d 3t5, 44 NJ 525 
N M—!State v Padilla, App, 609 p 2d «F, 44 N VI 

m 

N Y —People v. Coffey. 22 7 N Y S 2d 412. St N Y 2d 
142,112 N.E2d U cts remand. 232 N Y $2d 545, 
36 Msc.2d 69, affd, 236 N Y S 2d 3021, 18 A D 2d 
764, afld 161 N E2d 263, J2 N Y2d 443. 240 
NYSSd 721, rewumtor am 191 NE2d 910, 13 
N.Y2d 726, 241 NYE24l5fr 
NC—State % Cntmp, 386 SE2d 364. 2#0 N C 4*>i 
06m—Sim ». Fiefcta, 405 N E 2d ^40, 62 Ohio M.« 
14, 160.03d 382 

Okl-wam v State. Cr , 45* P 2d 315 
Pa—Cm v Rct&ofcerfcr, 178 A,2d 853, 19" Pa Su¬ 
per. 451 

Tern—Ema v. State, Cr., 357 SW 24 427 
tea-dim v Skate, Cr, 451 $W.2d 64-Ta}!or ^ 
Stm Q, 474 EW.2d 207 

Vt.—State * Oumard, 373 A 2d 836, 135 Vt 123 
Waria—State », B lom 995 P.24 321.10 Wash 2d 42" 
State » WMon, 464 P 2d 730,1 Watfe.App 785 
W.Va—Stale v McCormick, 277 1E24 629 
Wla—Blaekntll v State, 167 NW 2d 5r, 42 Wt&2d 
615, 

The testimony of * witness identifying 
accused is not admissible if it is tainted 
by an illegal identification in which ac¬ 
cused was deprived of his constitution¬ 
al rights” 91 but the fact that there 
was such a previous identification does 
not render inadmissible an in-court 
identification which is based on an in¬ 
dependent origin or source.” 52 The 
proper test in determining whether an 
in-court identification was based on an 
observation of accused other than the 
illegal identification is whether the in- 
court identification was the result of 


that illegality or resulted from means 
sufficiently * distinguishable to be 
jwr/eii of "the taint. Such evidence 
may admissible if the prosecution 
proves an untainted identification from 
an independent source by clear and 
convincing evidence. 

3liL L$~VS> ttuie, Tex, 87 SCt 1926,388 
l S 21 ft. it LEJZJ l!44-Oj:bCTt » Stale of 
a :, OJ r S CJ 1953, >»8 V S 263, IS L.Ed2d 
n“V"l S * CAUI, 436 F2d 364— 

t S * iwLC4Ky,44"F2d 1333 

* Sal'shary DC Ohio, 325 FSupp 

J 1*1 

^^u- Su^f * Myers 5"tt P24 1252, 117 Anz. "9. 
,ert den 9^ SCt im. 433 VS 928, 55 L.Ed2d 
424 

CaJ - Peepit * Fe*ltr. 82 Cal Rptr 363, 461 P 2d 643, 
i C 3d 335 

C*l)> -Peiple v Pickett. 5"! P2d 1078, 194 Colo 178 
DC--Ruv<U v VS. CA. Fid 1280. 133 VS 
AppDC 77, cert den 89 SCt 1786, 395 VS 
42*, 23 L Ed2J 243 

FU,—EUfttrr ^ State, App , 355 So 2 d 1234 
Ga-Rtie? * State, 183 SE.Zd 622 , 124 Ga.App. 334 , 
W —Perpie v Wnjht. 261 N E 2 d 445 , 126 Ill App.Zd 
91 —Pft'sple v Lecair, App, 2 fr 4 N E. 2 d 525 , 130 
Jil Arr^J 147 —People v Morm. 266 N.E 2 d 444 , 
131 111 App 2 d 443 

Iwa—Sute ^ Wrviae^skj, PI N W 2d 882 
K. -Brwn % Ccm, A F p s 564 SW2d 24 
La —-State > William 341 So 2d 3"0 
Mil -Jeoes i Suie, 270 A, 2d $2" 10 Md App, 420 
M;ch —Pecpie v Weraer, 182 N.W2d 13, 26 Mich 
App 109 

Mai» -Cent v GusRar), 254 N E2d 42", 356 Mate. 
541 

Mo —State i Parker 458 S W 2d 241 -State i Bibb*, 
461 S W 2d 755 

Ne* -HxTjpior, v State, 44»2 P 2d 760, 85 Nev. 720. 
N H —State i Butler, 379 A,2d 827, IF N-H, 888. 
NJ -State % Woodard, 246 A 2d 130, 102 NJ.Super. 

4W 

NM-State % Tones, App, 469 P.2d 166, 81 N.M. 

521, cert den 469 P2d 151. 82 NM. 506. 

N Y -Pecple v Gnmn, 2"2 N E2d 4"7, 29 N.Y.2d 91, 
323 N* Y S 2d %4 

N C -State v Sun*>, 164 S.E2d 547. 3 N G 200. ipp 
after remand 170 &E2d 497, 6 NC.App. 5P, ^Td. 
172 SE2d SO 7 , 276 NC 391. cert. den. 91 S.O. 
n 400 US 842, 27 LEdld 78—State v. Smith, 
IS0SE2d 7, 278 N.C 476. 

Oil —Jcrmgsn v State, Cr, 485 P.2d "78. 

Pa —Com v Whittn*, 266 A 2d 7 3S, 439 Pa. 205. cert 
dks 91 S.Ct. 173, 400 V.K 919, 27 LEd.2d 159- 
Om > Spencer, 275 A.2d 299. 442 Pa. 328. 
Tena —Proctor v State; Cr., 565 S.W.2d 909. 

Tex —Martwci v. State, Cr., 437 EW.2d 842—Doby v. 
State, Cr, 455 S.W.2d 2 7 8-Proctor v. State, Cr. f 
465 S.W,2d 759—Fraoo v State, Cr.. 473 S,W.2d 
4 7 9 

Wash -State v. Whalon, 464 P.2d 730, 1 WasKApp. 
785 

Wo.—State v. Brown, 185 N W.2d 323, SO Wis.2d 565. 

Rcmob for nde 

V.S.—Siovall v Deano, N.Y., 87 EG. 1967, 388 U.S, 
293, 18 L.Ed.2d 1199. 

Cal—People v. Wilham 92 CalRptr. 6, 478 P.2d 942, 

3 C.3d 153—People v. Baogm. 94 Cal.Rptr. 164, 

483 P.2d 780,4 C3d 582. 

N.Y.—People >. Lopn, 250 N.EZd 454, 25 N.Y.2d 
184, 303 N.Y.12d 353, cert den. 90 EG. 592, 396 
V E 1020,24 L,Ed2d 513, mp dam. 262 N.E2d 
6IO, 27 N.Y.2d 733, 314 N.Y.E2d 541 
Rnk Mt applied rttrotctiTtly 
Cal.—People v. Floyd, 83 CalRptr, 608. 464 P.2d 64, I 
C3d 694, cert den. 92 EG. 2418, t*o cases, 406 
VS 972, 32 UEd.2d 672. 

People v Isby, 73 Cal.Rptr. 294, 267 CA.2d 

484 


Ill—People v Dennis, 265 N.E.2d 385, 47 IU.2d 120, 
cert den. 91 S.Ct. 2212, 403 U S. 907, 29 L.Ed.2d 
683 

Ky.—Bradle> v. Com, 439 S.W.2d 61, cert. den. 90 
SCt. 1091. 397 U.S. 974, 25 LEd.2d 268. 

Md —Smith v. State, 250 A.2d 285, 6 Md App. 59, cert. 

den. 90 S.Ct. 1402, 397 U.S. 1057, 25 L.Ed.2d 674. 
Mich.—People v. Crosby, 172 N.W.2d 506, 19 Mich. 
App 135. 

Pretrial Identification held legal 

(1) In general. 

V S — Manson v. Brathwaite, Conn., 97 S.G. 2243, 432 
U.S 98, 53 LEd.2d 140. 

Ala.—Hardy v. State, Cr., 235 Sa2d 677, 45 Ali.App, 
632. 

Ariz.—State v. D«by, 460 P.2d 9, 105 Ariz. 115. 
Ark.—McClain v. Sttte, 444 S.W.2d 99,247 Ark. 33, 39 
A.L.R.3d 992. 

Cal —People v. Baxter, 86 Cal.Rptr 812, 7 C.A.3d 579. 
Cok) —Maynes v. People, 495 P.2d 551, 178 Cok). 88. 
Conn.—State v Dufien, 273 A.2d 863, 160 Conn. 77, 
cert. den. 91 SCt. 1397, 402 U.S. 914, 28 LEd.2d 
657. 

Del—Bell v. State, 281 A.2d 151. 

DC.-Dade v. U.S., C.A., 407 F.2d 692, 132 U.S.App. 
D.C. 229—Macklin v. U.S., C.A., 409 F.2d 174, 
133 U.EApp.D.C. 139. 

Ca —Barter v. State; 227 S.E2d 874, 139 Ga-App. 50. 
m-Peopie v. Moore, 251 N.E2d 181, 43 m.2d 102- 
People v. Higgras, 278 N.E.2d 68, SO Ill2d 221, 
cert. den. 93 EG. 195, 409 U.S. 855, 34 LEd.2d 
100 . 

Ind.—Mitchell v. State, 376 N.E2d 473, 268 Ind. 437. 
Iowa—State v. Wisniewski, 171 N.W.2d 882. 

Kan-State v Aldridge, 464 P.2d 8, 204 Kan. 599. 
Md.—Smith v. State, 249 A.2d 732, 6 Md.App. 23. 
Mass.—Com. v. Barnett, 354 N.E.2d 879, 371 Mass. 87, 
cert. den. 97 S.Ct 760, 429 U.S. 1049, 50 L.Ed.2d 
765. 

Mxh.—People v. Wnght, 196 N.W.2d 839, 38 Mich. 
App. 427. 

Mo.—State v Cook, 440 $.W.2d 461-State v. Coomer, 
450 S.W.2d 194. 

N.C.—State v. Bertha, 167 S.E2d 33, 4 N.GApp. 422. 
Okl—Rogers v. State, Cr., 634 P.2d 743. 

Pa.—Com. v. Brown. 414 A.2d 70, 489 Pa. 285. 
Tenn.—Rockett v. State, Cr., 475 S.W.2d 561. 
Tex.-Sertuche v. State, Cr., 453 S.W.2d 841—Lee v. 
State, Cr., 454 EW.2d 207—Perryman v. State, Cr., 
470 S.W.2d 703. 

Wyo.—Fresquez v. State, 492 P.2d 197. 

(2) Lineup. 

U.S.—Coleman v Alabama, Ala., 90 S.Q. 1999, 399 
U.E 1, 26 LEd.2d 387, stand, conf. to 239 Sa2d 
223, 46 AbkApp. 737—Doa v. U.S., CA.Cal., 431 
F,2d 601—U.E v. Edmons, CA.N.Y., 432 F.2d 
577-U.E v. Parker, GA.Cal., 432 F.2d 1251, cert, 
den. 92 EG. 121, 404 U.S. 836, 30 L.Ed.2d 67. 
Ala.—Redmon v. State, Cr., 255 So.2d 604,47 AlaApp. 
421. 

Ark.—Parrott v. State, 439 EW.2d 924, 246 Ark. 671 
Cal—People v. Floyd, 83 CaLRptr. 60S, 464 P.2d 64,1 
C3d 694, cert. den. 92 ECt 2418, two cases, 406 
U.E 972, 32 L.Ed2d 672. 

IS.—People v. Rocqnemore, 254 N.E2d 480, 44 IlUd 
64. 

Ind.—Hardy v. State, 354 N.E2d 342, 170 IndApp. 
602. 

La.—State v. Jackson, 337 So.2d 508. 

Md.—Robinson v. State, 249 A.2d 504, 5 MdLApp. 
723—Smith v. State, 250 A2d 285, 6 MdApp. 59. 
cen. den. 90 EG. 1402, 397 U.E 1057, 25 L.Ed.2d 
674—MetaSo v. State, 267 A.2d 804, 10 MdApp. 
76- 

Mich.—People v. Wilson, 173 N.W.2d 252, 19 Mich. 
App. 595-People v. Jelks, 190 N.W^d 291, 33 
MichuApp 425. 

Minn.—State v. Dubak, 177 N.W.2d 416, 287 Mmn. 
127—State v. Stark, 179 N.W.2d 597, 288 Minn. 
286, cert. den. 91 EG. 1529, 402 U.E 930, 28 
LEd.2d 864. 

Mo.-State v. Balk, 442 &W.2d 35. 



22A CJS 107 


Nev—Jones v. State, 4S0 P.2d 139, 85 Nev. 53. 

N.Y—People v. Coles, 312 N.Y.S.2d 621, 34 A.D.2d 
1051. 

N.C—State v. Preston, 175 S.E.2d 705, 9 N.C.App, 71. 
Or.—State v. Mershon, 460 P.2d 363, 1 Or.App. 314— 
State v. Mclntire, 468 P.2d 536, 2 Or.App. 429. 
Pa.—Com. v, Ford, 281 A.2d 757, 220 Pa.Super. 240. 
Tenn.—Carr v. State, 455 S.W.2d 619, 2 Tenn.Cr.App. 
568. 

Wk—Pointer v. Sate, 246 N.W.2d 115, 74 Wis.2d 94 

(3) Photograph display. 

U.S—U.S. v. Ravich, CA.N.Y., 421 F.2d 1196, cert, 
den. 91 S.Ct. 69, 400 U.S. 834, 27 L,Ed.2d 66- 
U.S. v. Hall, C.A.NJ., 437 F.2d 248, cert. den. 91 
S.Ct. 1680. 402 U.S. 976, 29 LEd.2d 142. 

Ala.—Echols v. State, Cr., 249 Sa2d 639, 47 AkApp. 
23. 

Cal.—People v. Lineman, 84 Cal.Rptr. 891, 5 CA.3d 
1—People v. Williams, 90 CaIRptr. 292, 11 C.A.3d 
970. 

D.C—U.S. v. Williams, C.A., 421 F.2d 1166, 137 U.S. 
App.D.C. 231—U.S. v. Johnson, 452 F.2d 1363, 
147 U.S.App.D.G 31, app. after remand 485 F.2d 
1078, 158 U.S.App.D.C. 299, cert. den. 94 S.Ct. 
1426, two cases, 415 U.S. 923, 39 LEd.2d 478. 
Ill—People v. Williams, 244 N.R2d 347, 104 Ill. 
App.2d 329—People v. Mitchell, 278 N.E2d 169, 2 
IU.App.3d 1081. 

La.—State v. Nails, 234 So.2d 184, 255 La. 1070. 
Md.—Smith v. State, 250 A.2d 285, 6 Md.App. 59, cert. 

den. 90 S.Ct. 1402, 397 U.S. 1057, 25 L.Ed.2d 674. 
Mich.—People v. Smith, 188 N.W.2d 161, 32 Mich. 
App. 232—People v. Edmonds, 188 N.W.2d 205, 
32 Mich-App. 172. 

Mo.—State v. Dancy, App., 541 S.W.2d 35. 

N.Y.—People v. Spinks, 326 N.Y.S.2d 261, 37 A.D.2d 
424. 

N.G—State v. Blackwell, 174 S.E2d 534, 276 N.C 714, 
cert den. 91 S.Ct. 253, 400 U.S. 946, 27 L.Ed.2d 
252-State v. Jacobs, 176 S,R2d 744, 277 N.G 
151. 

Or.—State v. Denniston, 491 P.2d 1189, 8 Or.App. 64. 
Wash.—State v. Rowe, 468 P.2d 1000, 77 Wash. 2d 955. 

(4) Preliminary hearing. 

US.—U.S. v. Lipowitz, GA.NJ., 407 F.2d 597, cert, 
den. 89 S.Q. 2026, 395 U.S. 946, 23 LEd.2d 
466—U.S. v. Davis, CA.Md., 407 F.2d 846. 
Ariz.—State v. Taylor, 554 P.2d 926, 27 Ariz-App. 330. 
Md.—BosweU v. State, 249 A.2d 490, 5 Md.App. 571— 
Bowen v. State, 249 A.2d 499, 5 Md.App. 713. 
Minn.—State v. Armstrong; 249 N.W.2d 176, 311 
Minn. 541. 

Identification obtained through violation of co~ 
defendant’s rights held admissible 

D.C.—Bryson v. U.S., GA., 419 F.2d 695. 136 U.S. 
App.D.G 113. 

Abaeace of counsel at preHminary bearing 

(1) Identification held inadmissible. 

D.C—Mason v. US., CA., 414 F.2d 1176, 134 U.S. 
App.D.G 280. 

(2) Held not to taint in-court identification. 

Md.—Simon v. State, 256 A.2d 348, 7 Md.App. 446. 

(3) Other matters. 

Mass.—Com. v. Clifford, 372 N.R2d 1267, 374 Mass. 
293. 

Wade and Gfflwrt dedskms held to apply only 
pOK-utrorsiooi 

Ariz.—State v. Fields, 455 P.2d 964, 104 Ariz. 486. 
Moot—State v. Borchert, 479 P.2d 454, 156 Mont. 315. 
Rale inap p licab l e where improper identification 
evidence is introdaced by defense 
CaL—People v. Martin, 87 Cal.Rptr. 709, 471 P.2d 29, 
2 G3d 822. 

Effect of federal crime control statate 

UA-U5. v. Ling, D.GTex., 321 F^upp. 614. 

Rale appHcaMe where identity of confederate is 
ha fame 

CaL—People v. Bnofri, 94 CaLRptr. 164,483 P.2d 780. 
4 C3d 581 


Pretrial identification procedures 

(1) Should not taint m-court identification 

Minn —Simberg v State, 179 N.W,2d 141, 288 Minn 
175. 

(2) Should not suggest guilt. 

Minn.—Simberg v. State, 179 N.W 2d 141, 288 Minn 
175, 

Identification evidence admissible despite taint 
in trial on issne of punishment only 

Ga—Miller v. State, 177 S.E2d 253, 22b Ga. 730, vac 
in part on oth. grds. 92 S.Ct 2867, 408 U S 938, 33 
L.Ed 2d 758. 

Pretrial identification by confrontation tinder 
impermissibly suggestive conditions tainted 

U.S.—U.S. ex rel, Barnwell v Bundle, D.C.Pa., 337 
F.Supp. 688. motion den., C A, 461 F.2d 768, affd. 
474 F.2d 1337. 

Pa—Com. v. Mackey, 288 A,2d 778, 447 Pa 32 
Secret one-way glass viewing at police station 
constitutionally impermissible 

US.—Allen v. Moore, C.A.Mass., 453 F2d 970, cert 
den. 92 S.Ct. 2422, 406 U.S. 969, 32 L.Ed.2d 668 

Reliability 

US—US. v. Mean, C.A.Mo,, 614 F,2d 1173, cert, den 
100 S.Ct. 2174, 446 U.S. 945, 64 L Ed.2d 801. 

Ala.—Brazell v. State, Cr.App., 369 So.2d 25, writ den, 
Sup., 369 So.2d 31. 

Hawaii—State v. Tuua, 649 P.2d 1180, 3 Haw App. 
287. 

Ill.—People v. Holdman, 395 N.E2d 72, 32 Ill.Dec. 
125, 76 III.App.3d 518. 

Iowa—State v. McManus, App,, 263 N W,2d 556. 

Md.—Bonner v Sute, 406 A.2d 646, 43 Md.App. 518. 

Okl.—Rogers v. State. Cr., 634 P.2d 743. 

Wash.—State v. Vaughn, 682 P2d 878, 101 Wash.2d 
604 disapproving State v. Abernathy, 31 Wash. 
App. 635, 644 P.2d 691. 

Hand lineup 

Ga.—Wiley' v. State, 296 S.R2d 714, 250 Ga. 343. 

31.52. U.S.-U.S. v. Wade, Tex., 87 SCt. 1926-GU- 
beit v. State of Cal., Cal., 87 S,Ct. 1951—Coleman 
v. Alabama, Ala., 90 S.Ct 1999, 399 U.S. 1, 26 
L.Ed.2d 387, raand. conf. to 239 So.2d 223, 46 
Ala.App. 737. 

US. v. Hamgan, C.A.Anz, 681 F 2d 1127, cert, 
den. 103 S.Ct. 1189, 459 U.S. 1203, 75 L.Ed,2d 
435. 

Ala.—Grace v. State, 220 So.2d 259, 44 Ala.App 682, 
cert. den. 220 SoXd 261, 283 Ala. 714—Dawson v. 
State, Cr., 253 Sa2d 362, 47 AkApp. 293. 

Ariz.—State v. Dessureault, 453 P.2d 951, 104 Am. 
380, reh. den. 454 P.2d 981, 104 Ariz. 439, cert, 
den. 90 S.Ct. 1000, 397 U.S. 965, 25 LEd.2d 
257—State v. Horton, 492 P,2d 395, 108 Anz, 16. 

Ark.—Parrott v, State, 439 S.W.2d 924, 246 Ark. 672- 
Montgomery v, Sute, 473 S.W.2d 885. 251 Ark. 
645. 

Cal.—People v. Malich, 93 CaLRptr. 87, 15 C.A3d 
253—People v. George, 100 Cal.Rptr. 427, 23 
GA.3d 767. 

Colo.—Neighbors v. People, 467 P.2d 804, 171 Colo 
349-Brown v. People, 494 P.2d 587, 177 Colo. 
397. 

Conn.—State v. Oliver, 273 A.2d 867, 160 Conn. 85, 
cert. den. 91 S.Ct. 1637, 402 U.S. 946, 29 LEd.ld 
115. 

Del—Mills v. State, 287 A.2d 656—Brokenbrough v. 
State, 287 A.2d 657. 

D.C.-U.S. v. York, D.C., 321 F.Supp. 539, affd. 440 
F.2d 252, 142 U.S.App.D.G 224. 

Ester v. U.S., App., 253 A.2d 537. 

Fla.—Paschal v. Slate, 251 So.2d 257. 

Ga.—Hughes v. State, 187 S.R2d 135, 228 Ga. 593 

Ill-People v. Curi, 269 N.E2d 74a 131 IlI.App.2d 
944—People v. Evans, 270 N.R2d 444, 133 Ill. 
App.2d 19-People v. House, 270 N.R2d 508, 133 
IU.App.2d 35. 

tod.—Wiboo v. State, 255 N.E2d 817, 253 Ind. 585- 
Douglas v. State, 261 N.R2d 567, 254 Ind. 517. 
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Iowa—Sute V Evvary, 176 N.W 2d 854—Sute v. Mas¬ 
ters, 1% N W 2d 548 

Kan.—Stale v McClain. 479 P 2d 907, 206 Kan. 496— 
State v. Armstrong, 486 P.2d 1322, 207 Kan, 681- 
State v Mitchell. 6?2 P 2d 1, 234 Kan 185 
Ky,—Brown v Com., 458 5 W.2d 444—Lewis v. Com., 
463 SW2d 137—Williams v Cam, 474 S.W.2d 
381 

La.—State v Richey, 249 So 2d 143, 258 La. 1094 
Me—Sute v Levesque, 281 A.2d 570 
Md.—Townsend v Sute, 27S A.2d 191, 11 Md App. 
487—Layman v State, 286 A.2d 559, 14 Md App. 
215 

Mass—Com v. Royce, 266 N.E.2d 308, 358 Mass. 
597—Com v. Jackson, 269 N E2d 279, 359 Mass. 
759 

Mich —People v Heamdon, 187 N W.2d 557, 31 Mich. 
App 113-People v. Martin, 194 N,W,2d 909, 37 
Mich.App. 621. 

Mmn.—State v. Chytracek, 196 N'.W.2d 599, 293 Minn. 
436. 

Miss.—Davis v. Sute, 255 So.2d 916, cert den 93 S.Ct 
191, 409 US. 855, 34 LEd.2d 99. 

Mo.—Suit v. Jackson, 477 S.W.2d 47, 

Mont.—Sute v. Gray, 448 P 2d 744, 152 Mont. 310. 
Neb—Sute v. Evans. 192 N.W.2d 145, 187 Neb. 474. 
Nev—Tucker v Sute. 469 P.2d 62, 86 Nev. 354-Moss 
v Sute. 492 P.2d 1307. 88 Nev 19. 

N.H—State v. Fleury. 282 A.2d 873, 111 N.H. 294. 
N,J—Sute v. Anderson, 290 A.2d 447, 60 NJ. 437. 
N.M—Sute v. Stout, App., 495 P.2d 802, 83 N M. 624. 
N.Y—People v. Smalls, 2 Dept., 490 N Y.S 2d 851, 112 
A.D,2d 173 

People v. Franklyn, 299 N.Y.S.2d 540, 59 
Misc.2d 431. 

N.C—Sute v. Himsucker. 164 S.E.2d 507, 3 N.GApp. 
281-State v. Sumey, 164 S.E.2d 547, 3 N.C.App. 
200, app after remand 170 S.R2d 497,6 N.GApp. 
517, affd. 172 S E2d 507, 276 N.G 391, cert. den. 
91 S.Ct. 85, 400 US, 842, 27 L.Ed.2d 78. 

N D—Sute v. McCabe, 315 N.W.Ud 672. 

Ohio—Sute v. Jackson, 269 N.R2d 118, 26 Ohio St.2d 
74—State v. Hurt, 282 N.E2d 578, 30 Ohio St.2d 
86, cert. den. 93 S.Ct. 337, 409 U.S. 991, 34 
L.Ed.2d 258 

Okl—Littleton v. State, Cr., 495 P.2d 422. 

Or —State v. Moore, 460 P.2d 866, 1 Or.App 394, reh. 
den. 463 P.2d 373, 1 Or.App. 394—State v. Seay, 
495 P 2d 39, 80 OrApp. 509. 

Pa—Com. v. Spencer, 275 A.2d 299, 442 Pa. 328. 
Com. v. Reeves, 272 A.2d 197, 218 Pa.Super. 88. 

R. l.—Sute v. Beaulieu, 290 A.2d 850, 110 R.I. 113. 

S. C—State v. Lyons, 164 S.R2d 445, 251 S.C. 541— 

Sute v. Singleton, 187 $.E2d 518, 258 S.C 125. 
S.D—Utsler v. Sute, 171 N.W.2d 739, 84 S.D. 360. 
Tenn—Daugherty v. Sute, Cr., 478 S.W,2d 921. 

Tex,—Johnson v. Sute, Cr., 462 S.W.2d 955—Ran¬ 
dolph v. Sute, Cr., 464 S.WL2d 658—Johnson v. 
State, Cr., 466 S.W.2d 735—Spencer v. Sute, Cr„ 
466 S.W.2d 749—Williams v. Sute, Cr., 477 
S.W.2d 885. 

Uttb-SUte v. Jiron, 492 P.2d 983, 27 Utah 2d 21. 
Vt— State v. Mayer, 283 A.2d 863, 129 Vt. 564—Sute 
v Unwin, 424 A.2d 251, 139 Vt. 186, cert. den. 101 
$.Ct. 1746, 450 US. 1033, 68 L.Ed.2d 229. . 

Va—Zeigler v. Com., 186 S.R2d 38. 212 Va. 632, cert. 

den. 92 S.O. 2466, 407 U.S. 922, 32 LEd.2d 807. 
Wash —Sute v. Redmond, 448 P.2d 938, 75 Wash.2d 
62. 

W.Va.—Sute v. Davis, 172 S.E2d 569, 153 W.Va. 741 
Wb.—S ute v. Brown, 185 N.W.2d 323, 50 Wk2d 
565—Lampkins v. Sute, 187 N.W.2d 164, 51 
W*s.2d 564. 

Illegal evidence occasioned by crosfrexamtea- 
tion by defense counsel 

Miss,—Sanders v. State, 219 So.2d 913. Cert den. 90 
S.Ct. 228, 396 U.S. 913, 24 L,Ed.2d 188. 

Facts held not to show pret ria l identification 

Md—Richardson v. Sute, 255 A.2d 463, 7 MiApp. 
334. 
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Borden on prosecution 

U S.—Rudd v. State of Fla., D C.Fla., 343 F.Supp. 212, 
affd., C.A., 477 F.2d 805. 

Cok),--Constantine v. People, 495 P.2d 208, 178 Colo. 
16. 

Ind.—Johnson v. State, 278 N.E2d 577, 257 Ind. 682. 
N.Y.—People v. Brown, 401 N.Y.S.2d 290, 60 A.D.2d 
890. 

Pa.-C0m. v. Hurd, 407 A.2d 418, 268 Pa.Super. 24 
Placing burden on defendant error 
U.S.—U.S. ex rel. Hams v. State of Ill., C.A.111., 457 
F.2d 191, cert. den. 93 S.CL 147,409 U.S. 860, 34 
L.Ed.2d 106. 

Witness’ statements alone do not meet “clear 
and convincing” evidence requirement 

D.C.-U.S. v. Johnson, C.A., 452 F.2d 1363, 147 U.S. 
App.D.C. 31. app. after remand 485 F.2d 1078,158 
U.S.App,D.C. 299, cert. den. 94 S.Ct. 1426, two 
cases, 415 U.S. 923, 39 LEd.2d 478. 

Rule inapplicable where unfair prior identifica¬ 
tion procedure not shown 

UJS.—U.S. v. Lewis,'C.A.Virgin Islands, 456 F.2d 404. 
Mich.—People v. Daniels, 197 N.W,2d 285, 39 Mich. 
App. 94. 

Wh.—Zdiantek v. State, 192 N.W.2d 833. 53 Wis.2d 
420. 

Rale inapplicable where prior taint subject to 
per se exclusionary rule 
U.S.—Echols v. Caldwell, D.CGa., 334 F.Supp 1356. 
Admission justified 

Mass.—Com. v. McGrath, 280 N.E2d 681, 361 Mass. 
431. 

Mo.—State v. Montgomery, App., 588 S,W.2d 80. 

Admission not justified 

Ill-People v. Sanders, 280 N.E2d 269, 4 I!l.App.3d 

494. 

N.Y.—People v. Torres, 421 N.Y.S.2d 275, 72 A.D.2d 
754. 

Prosecution to be afforded opportunity to 
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Mo.—State v. Davis, App., 547 S.W.2d 482. 

N.Y.—People v. Bennett, 283 N.E2d 747, 30 N.Y.2d 
283, 332 N.Y.S.2d 867. 

Rule applied to post indictment lineup identifi¬ 
cation without counsel 

U.S—Taylor v. Swenson, C.A.Mo., 458 F.2d 593. 

The Supreme Court of the United 
States addressing itself to the applica¬ 
bility of the Wade and Gilbert exclu¬ 
sionary rule to pre-indictment confron¬ 
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courts, declared that such per se exclu¬ 
sionary rule of pre-trial identification 
procedure, without presence of coun¬ 
sel, does not apply to pre-trial proce¬ 
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but before indictment, or other formal 
charge of a criminal offense. 3153b 
The decision does not obviate the ne¬ 
cessity to scrutinize any pretrial con¬ 
frontation for any abuse of identifica¬ 
tion procedures which offend due pro¬ 
cess requirements. 31,53 * 

3153b. US.—Kirhy v. Illtoob, ID., 92 S.C1. 1877, 
406 U.S. 682. 32 LEd.2d 411. 

Ail-Murphy v. State, 599 S.W.2d 138, 269 Ark, 181. 
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OkL—Chandler v. State. Cr., 501 P.2d 512. 
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295. 


Suppression not mandated 

Mo.—State v Burnett, App.. 549 S,W 2d 352 
Pa—Com. v. Brown, 407 A.2d 36, 26? Pa Super 530, 
S.D— State v. Reiman. 284 N W 2d 860 
Police station sfaowup not “criminal prosecu¬ 
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U.S.-Kirby v. Illinois, III, 92SCt. 1877, 406 U.S. 682. 

32 L.Ed.2d 411. 

Pre-indictment lineup not critical stage of pro¬ 
ceedings against defendant 
HI—People v. Dixon, 285 N.E.2d 229, 6 IllApp 3d 108. 
Kirby decision as controlling state case not 
finally adjudicated 

Ala.—White v. State, Cr., 264 So.2d 565, 48 Ala.App 
334. 

Iowa-State v Jackson, 199 N W 2d 102, 

Me.—State v Boyd, 294 A.2d 459, 

NJ,—State v. Eark, 292 A.2d 2, 60 N.J. 550. 

Per se exclusionary rule inapplicable to prein- 
dktment or preinformatioa lineups 
Ga,—Wilson v. State, 229 S.E.2d 424, 237 Ga, 657 
Mass,—Com. v. Lopes, 287 N,E2d 118, 362 Mass. 448, 
overruling Commonwealth v, Mendes, Mass., 281 
N.E.2d 243 and other inconsistent decisions. 

Mo.—Robinson v State, 482 S.W.2d 492—State v. 
West, 484 S.W.2d 191 

Coonselless precomplaint or prelndictoent Iden¬ 
tification permissible where not otherwise 
tainted 

Anz-Sute v. Genng, 498 P2d 465, 108 Anz. 377. 

Lineups without counsel before charges filed not 
’ tainted 

Cola—Massey v. People, 498 P 2d 953, 179 Colo. 167. 
N.C.—State v. Simms* 255 S.E2d 282, 41 N.C.App, 
451. 

3133c. U.S.—Passman v. Blackburn, C.A.La., 652 
F.2d 559, cert, den 102 S.Ct. 1722, 455 U.S. 1022, 
72 L.Ed.2d 141 

Pyles v. Keane, D.C.N.Y., 418 F.Supp. 269. 
Ind,—Coffee v. State* 426 N.E2d 1318. 

N.Y.—People v. Walker, 411 N.Y.S.2d 156, 97 Misc.2d 
171. 

Test 

La.—State v. Jackson, 337 So 2d 508. 

When confrontation unnecessarily suggestive 
Ind.—Whitt v. State, 361 N.E2d 913, 266 Ind. 211. 
Police abuse of procedures during c riminal in¬ 
vestigation not beyond reach of constitu¬ 
tion 

HI—Kirby v, Illinois. Ill., 92 S.Ct. 1877, 406 U.S. 682, 
32 L.Ed.2d 411. 

Extrajudicial identification evidence prima facie 
inadmissi ble where due process lacking 

Me.—State v. Boyd, 294 A.ld 459. 

A pre-trial identification of accused 
by a witness at the scene of the crime 
or shortly thereafter, does not neces¬ 
sarily render an in-court identification 
inadmissible, 3154 provided the proce¬ 
dure at the out-of-court identification 
was not conducted in an impermissible 
manner which has tainted the in-court 
identification. 31341 

3134. U.S,—US. v. Seader, C.A.FU., 440 F.2d 488, 
cert. den. 92 &Ct. 56, 404 U.S. 826, 30 LEd.2d 
54. 

AbL-Parker v State* Cr, 230 So.2d 247, 45 Aia.App. 
335. 

Arix.—State v. Daniels* 474 P.2d 815, 106 Anz 224. 
Ark.—Thorne v. State, 622 S.W.2d 178, 274 Ark. 102, 
cert. den. 102 S.Ct. 1726, 455 U.S. 1024, 72 
LEd.2d 144. 

Cal.—People v. Anthony, 86 Cal Rptr. 767, 7 C.A.3d 
751—People v. Rodriguez, 88 CalRptr. 789, 10 
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C.A 3d 18—People v Smith, 91 CalRptr. 786, 13 
C A.3d 897. 52 A L R 3d 875 
Conn—State v Wiikn, 413 A 2d 829. 177 Conn 248. 

D C —U S, v Green, C.A., 436 F 2d 290, 141 U S.App. 
DC 136—US. v Evans. C.A.. 438 F.2d 162, 141 
USAppD.C 321. cert, den 91 S.Ct 2196. 402 
V S. 1010, 29 L.EdL2d 4J2-U S v. Hinkle, C.A., 
448 F,2d 1157. 145 U.SApp.DC. 234 
Jones v. U.S, App., 277 A.2d 95. 

Ga.—Moye v State, 176 S.E2d 180. 122 Ga.App. 14, 
reh. den 193 SE2d 562, 127 Ga-App. 333 
Idaho—State v Stevens, 454 P2d 945, 93 Idaho 48, 
Ill-People v. James* 282 N E2d 760, 4 IllApp.3d 
1042. 

Ind.—Folks v. State, 262 N.E2d 651, 255 Ind. 81. 
Ky.—Beecham v Com, App, 594 S W 2d 898 
La-State v. Richey, 249 So. 2d 143, 258 La. 1094. 
Me—State >. Broucher, 388 A.2d 907 
Md.—Billinger v State, 267 A.2d 275, 9 Md.App. 
628—Spencer v. State* 267 A.2d 323, 10 MtLApp. 
1—Jones v. Sute, 270 A,2d 827, 10 MdApp 420. 
Mass.-Com. v. Gray, 257 N.E2d 924, 357 Mass. 
771—Com v. D’Ambra, 258 N.E2d 74, 357 Mass. 
260-Can. *. Breen, 258 N.E2d 543, 357 Mass. 
441. 

Mich.—People v. Cartwnght, 182 N.W.2d 811, 26 
Mich.App. 687. 

Minn.—State v. Hayes, 195 N.W.2d 555, 292 Minn. 
399. 

Mo.—State v. Smith, 465 S.W.2d 482. 

NJ.—State v. Jordan, 274 A.2d 605, 113 NJ.Super. 
563—State v. Morales, 283 A.2d 127, 116 N.J.Su- 
per. 538-State v. Hams, 283 A.2d 744. 117 N.J. 
Super. 83. 

N.M.—Slate v. Bakkmado, App., 484 P.2d 1291, 82 
N.M. 581. 

N.Y.—People v. Duncan, 312 N.Y.S.2d 373, 34 A.D.2d 
883. 

N.C.—State v. Gatling, 170 S.E.2d 593. 275 N.C 625. 
Old.—Cooper >. State, Cr., 599 F.2d 419. 

Or—State v. Madden. 461 P.2d 834, 1 Or.App. 242, 
cert. gr. 91 S,Ct. 145, 400 U.S. 901. 27 LEd.2d 
138. 

Pa -Com. v. Rose. 3% A.2d 1221, 483 Pa. 382, 
Tenn.—State v. Moore, Cr.App., 5% S.W.2d 841. 
Tex.—McNeal v. State, Cr., 499 S.W.2d 173. 

Va,—Martin v. Com., 173 S.E2d 794, 210 Va. 686. 
Wyo.—Cook v. Sute, 631 P.2d 5. 

Unlawful arrest 

Tex—Whithurtt v. State, App. 14 Dtst., 690 S.W.2d 

110 . 

Wade and Gilbert requirement held not applica¬ 
ble 

U.S.—U.S. V. DeLeo, CA.Maw., 422 F.2d 487, cert. 

den. 90 S Ct.. t355. 397 U.S. 1037, 25.LEd.2d 648. 
La.—State v. Square, 244 So.2d 200, 257 La. 743, vac. 
in part on tth. gris. 92 S.Ct. 2871,408 U.S. 938, 33 
LEd.2d 760, mand. conf. to 268 So.2d 229,263 La. 
291. 

N.J.—Sute r. Royster, 273 A.2d 574, 57 NJ. 472, cert. 

den. 92 S.Ct. 235, 404 U.& 910, 30 LEA2d 182. 
Or.—SUte v. Madden, 461 P.2d 834, 1 Or.App. 242, 
cert. gr. 91 S.Q. 145, 400 U.S, 901, 27 LEd.2d 
138—Sute v. Miller, 465 P.2d 894, 2 Or.App. 87, 
cert, den* 92 S.Ct. 2418, 406 U.S. 974, 32 LEd.2d 
674. 

Absence of counsel held no ground for objection 

U.S.-U.S. v. Gaines, CA.Pi., 450 F.2d 186, cert. den. 
92 S*Ct. 978, 405 U.S. 927, 30 LEd.2d SOI. 

U.S. v. Barnes, D.C.Pfc., 336 F.Supp. 537, affd., 
C.A., 474 F.2d 1337, two cits, cert. den. 93 S.Ct. 
1906, 411 U S. 934, 36 LEd.2d 393. 

Cal.—People v. Colgain, 80 CalRptr. 659, 276 C.A.2d 
118. 

D.C.—U.S. v. Hines, C.A., 455 F.2d 1317, 147 U.S. 
App.D.C. 249, cat. den. 92 S.Ct. 2427, 406 US 
975, 32 L.Ed.2d 675 and 92 S.Ct. 2427, 406 US 
m 32 LEd.2d 669. 

Idaho—State v. Daugherty, 486 P 2d 243, 94 Idaho 
232—Sute v. Ttsdel 487 P.2d 692, 94 Idaho 329, 



§616 CRIMINAL LAW 

Pagt 427 

1)1—Ftrpk V btxir 1 : IMM.'l 4<« i« 1, ( : • 

131, s*rt -lie- in u': 4,4 l , s »<* 

LJE4 2J ft* 

KUw —Sum v vfttiv *** p:.i :• * Ki> > 

Md *—Btl’vTfsr v Stair, 26? \ 2j ;** v M.j v, •. rjH 
Mo-Swif * T.’wnev 4 i*j S W ;.j V} ,-** Jr, 
SCt 244? 4*S 1 s ** ■: 1 1,« ;,i - Wi * 

Ciric* 4*1 sw;j r.*, 

NJ—State* Ifcn*i. 2 **] *:j JiJ \J<r** 
402 

NM-Stoic v VdupaiwK ftp/ 1 «*n p:i ^ 
NM 249, i*rt j*n **?, PJJ 2!< t! NM i"i 
N Y —Ptopk * Jhm *M N V S2J f - L „*• \ L>JJ 
745 

N C —SUi* V ML'Nn", r* $ L Id * fl, r m S K. )K 
4*ft dro SCt *6" 4t/, l S «■:, > i fJ.M 
245 

Of —Sttfe V Cadwa.aJr 45C P :j ft"? ft Or \j»r 225 
Pt-Ow « Aorni, 39t A 2d ITt. :« Pa Softer 2-r* 
Oi4Mmt ceafrtttftttai justified 
Del— Gate* * Suit, 424 \ Id H 

DC -US v CiurenghaiB, CA, 4315 P ZJ *,*, ;4: 
L SArp.DC i~* 

Oa-Bewsefidd » Br«»n, LT S E2d to?, 22f Ga *\* 
lil -PetrpJ* v McMtfh, 2?6 N f.2d *it 4! 1! 24 : J . 
ettt ike, 41 SCt < 4tXi IS 14ft. 2" Lid24 
83—Fettle > Ycwig, 2ft? S E*2 id 7j, 4ft Ifi id f2 
lad—DtOani v Sure, Z"4 N £ 24 M", 25" 2r4 
U-Stale v W^uitji, 349 Si 24 rift 
Ntv —Joan If Stale, WXf F2J 24?, 4? Nr* 6i n 

«. Carter, 4J4 A 24 3ft4, n Pa Super *,< 
Namber of perstm exhibited to witaem 
CU -Peopk «- Cdgasn. 8U 03 Kptr 654, 2"6 C 4 24 
118 

ChMke-mc idmrtlftcatioa Ml aimiuibk 

V S-L $ v Saachci, CASY.CF 2d 11^ 

A1&—Hicbbft » Su«t, Cr App, 4c‘I &>2d 2^6 
E3 -Propk v lofeom 2 , 3 NEId 5U, 3331?I Kpf 2d 

m 

lad— Isfran % Side, 421 N E2d 32U3 
Or-Side v EojHca, 5^0 P24 M, 3! Or A;p 425 
P».—Cam > IUe, 401 A 24 1144, 2o5 PaSaprt ’54 
To mb -Swth % State; Cr App, H S W 24 W 

OftthHtoe Aowop 

Ak— Matthm v, St«r. Ca Arp , 403 So 24 241, wni 
den. S«p, 401 Sc 24 248 
AMa— Hm », State, 411 P2d lft 
DC—L1 v Pw*>, C A , 545 F 2d 21?, PS V S App 
DC Ilf 

NY,-Peep k v Annm 441 NYS2d 3ol. 109 
Moc.2d 1038 

Fadm coarii o rod 

U,S -McOdT v, State of Ale. CA Ala, 54ft F 24 W 
eort dca. fllQ 285tv4»L S W. 5ft LEd24 
?fl, 

Ak.—Htrrod * State. Cr, 342 So 24 1384 
Arfc-Mwpftjr v. Slate. 5ff S W,24 134, 2« Ark !8* 
DC—Cwttto *. US, App, 38ft A 2d 2'S, 
Ot—ftopfe v. Rednood. 407 N E2d 132. 40 Ill Dec. 

10L 15 ISAppJd 344 
lad—Aier v State. App. 403 N E2d 84" 

Kan—Stale *, Warren ftS5 P2d 123ft, 230 Kia 385, 
23 A.LIL4di 1070 
La.—State v, Davie. 385 So2i 143 
84ftState «, Joft wo n App, ftlt $.% 2A 443 
Mw,—Oaftrfce « State. 613 P2d 1028, % Nev, 581 
NC—State v. Mm 274 SE2d 54, 52 N C App 412. 
rem dm.. 281 SE2d m 303 N.C 311 

Tm.—Om v. Stem Cr.App, «J S W 2d 508. 

Pa.—Cam a, 9mm 43ft A2d 187,4% Pa. 41 

"fc&U shotr^T' 

Cat— Paapk v. Darepacr, 3 Cm. 205 CaLKptr. 721. 
194 CAJd 704. 

MJM* v JL-US * cm, C A Wk, 428 F 24 6*3, 
cart dm 4! SCt 127, 400 US 881, 27 LEdJd 
130—UI. v OdLC A Wya, 424 F.2d 884—U S 
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Dej - La-^ * Su:e. 2M) A 2d «r 
DC -VLRjc v L S . t A , 420 F2d 12S3, 137 L'S 
Apr D C W-l S V G4Jr.es. C A, 43ft F 2d 150, 
„4ii IS App DC 402 

Uj-O-per v Stale, ;r SE2d 745, 23" Ga. 288. 
LI -Petrie v Brwej, 2ft2 S’E2d "4>, 129 Ill App 2d 


Ird v Sute, 45? N E,2d 897 

Uef v S:ase. App , 403 N E2d 84" 

Lwa ••Siate v App.. 263 N W,2d 55ft. 

Kan-Stase 4 Pinuiv ft«« P 2d 94ft, 227 Kan. 627. 
- Snuihx-n v Com , 444 S W 2d 110 —Waiwn > 
Com 444 SW 2d 553 


La—Sfefe * Part m. 3"4 S'2d 1211 
Me -State * Farro*. 424 A 2d 694, 

Vtd -Mahane v State, 25ft A 2d 701, 7 MdApp. 620. 
Maw. -Car, v Harm, 4"9 n,E 2d 690. 395 Masa. 296. 
O’® v Patheec. 421 N E.2d 1239, 12 Mavt. 
App 509 

Minn -State v Bclkoun, 251 X W 2a ft? 3, 312 Minn, 
263 

Mo —State v HanthLn, 44b S W 2d 603-State v John- 
am, 4? T S W 2J —State v Parker. 458 S.W 2d 

243 


Mori — Staie * Jenkins, 629 P 2d 7bl 
N«P-SUK v Fraoklr. 37o NW2d 393, 185 Neb. 
62—SLitt \ CaurAm, P4 N W 2d 181. 185 Neb 
149 


Me* —-Bonk,*! v Sure. 575 P 2d 542, 94 Nev 90. 

NH-Swi* * GJkiu 41! A 2d 1113, 120 NH 99, 
.ert den SOI S Ct 226. 449 U S. 879, 66 L Ed.2d 
101 

N J -Sul* v Rosier, 2’’3 A 2d 5X 57 N, J 472, cert, 
den 42 SCt 235, 4tH U.S. 910, 30 L,Ed,2d 182. 

N Y -People v Gcrnake, 389 N E.2d 834, 4ft N,Y 2d 
I0n, 426 N Y.S 2d 239. 

Pa —Ctrin, -s Sexton. 400 A.2d 1289, 485 Pa. P. 

RI-State v, Holland, 405 A 2d 1211. ipp after re¬ 
mand 430 A.2d 1263. 

Tenn —O'Neil v State. 455 S.W 2d 597, 2 Tenn.Cr. 
App 518 

Lub—State v GUprn, 466 P.2d 834, 24 Utah2d 107, 
cert, den 91 SCt. H «0 US, 847,27 LEd.2d 84. 

Wfch -Sute v Herr, 462 P 2d 979. 1 Wash,App. 572. 

WVa—State v, Wilhams, 249 SE2d 752, 295 N.C 
655 


Coa&rfod Cftefrot at fam d remrefemtia g Haaqi 

C.S-US. V. Vaere, C.A.Fla., 416 F.2d 144. 


Rfmrereiredfd procedure 

D C.—U S %. Wdaon, C.A., 435 F.2d 403, 140 U.S 
App,DC 331 


Aether m in-court identification is 
improper as inherently suggestive may 
depend on the circumstances under 
which it was made/ ! m 

IliStt, U S —U S w rd Carnegie > MacDougaH, 
C.A Conn., 422 F,2d 353, cett, den, 90 SCt. 1711, 
398 US 912. 26 LEd.2d 74-U.S. v. Polkck, 
CA Fla., 42" F2d 1168, cert, den 91 &Cl 63, 
400 US 831, 27 LEd2d 62-Cefaio v. Ftu- 
patnek, C.A Mast, 434 F.2d 187. 


Tafoya v Eyman, DC.Ann, 315 F.Supp. 204, 
ufTd. C,A. 455 F.2d 1265, cert. den. 93 S.Cl 330, 
40<» U.S. 979, 34 L Ld.2d 242. 

Ala —Daniels v State, Cr, 343 So.2d 566—McLoyd v. 
State, Cr App, 373 So,2d 1175, writ den.. Sup., 373 
So.2d 1185 

Ark,-Waves v State, 571 S.W 2d 420, 264 Ark. 283. 

Colo—People v. Smith, 620 P2d 232. 

Del — Laury v State, 260 A.2d 907 

D C— Jackson v U.S., App, 395 A.2d 99. 

Ga —Devlin v, State, 250 S.E.2d 6, 147 Ga.App, 703. 

Ind.—Zion v State, 365 N.E.2d 766, 266 Ind. 563— 
Henry v. State, 383 N.E.2d 331. 270 Ind. 150. 

La—State v. Davis, 385 So 2d 193. 

Me.—State v Gagnon, 379 A.2d 395—State v. Jason, 
392 A 2d 1086 

Md.—Jones v. State, 270 A.2d 827, 10 Md.App. 420. 

Mich-People v. Powell, 294 N.W.2d 262, 97 Mich 
App. 287 

Miss.—McNeal v. State. 405 So.2d 90. 

Mo.—State v. Hams, App., 612 S.W.2d 69. 

Mont.—State v. Schatz, 634 P.2d 1193. 

N.M.—!State v. Vialpando, App., 599 P.2d 1086, 93 
N M. 289, cert. den. 598 P.2d 215, 93 N.M 172. 

N.Y,-People v. Sukski, 397 N.Y.S.2d 280, 58 A.D.2d 
1023-People v. Meyers, 411 N.Y.S.2d 384, 66 
A.D.2d 860. 

N.C—State v. Gibbs, 255 S.E2d 168, 297 N.C. 410— 
Sute v. Oliver, 274 S.E2d 183, 302 N.C. 28, app. 
after remand 307 S.E.2d 304, 309 N.C 326. 

OkL—Leigh v. State, Cr.App., 587 P.2d 1379. 

Pa,—Com. v. Floyd. 431 A.2d 984, 484 Pa. 537. 

SC-State v Thompson, 281 S.E.2d 216, 276 S.Ct. 
616, affd. 756 F.2d 314. 

S.D.—State v. Sahhe, 277 N.W.2d 591. 

Tenn.—Bolton v. Sute, Cr.App., 617 S.W.2d 909. 

Tex.—Waller v. Sute. Cr.App., 581 S.W.2d 483. 

Wash.—Sute v, Brown, 620 P.2d 529, 27 Wash.App. 
639. 

WVa-State v. Cntzer, 280 S.E2d 288 

Accused only member of race present in court- 


U.S.-U S. v. Moss. CA.Pa.. 410 F.2d 386, cert. den. 

90 SCL 488, 396 U.S. 993, 24 L.Ed.2d 455. 
U-State v, Madison, 345 So.2d 485. 

Accused seated at counsel table 
Cal.—People v. London, 78 Cal.Rptr. 848, 274 C.A.2d 
241, 

Identification not unduly tainted 
US,—U.S. V Cole, C.A.Mo., 449 F2d 194, cert. den. 
92 S.Ct. 987, 991. 405 U.S. 931, 30 L.Ed.2d 806, 
cert. den. 92 S.Ct. 1200, 405 U.S. 975, 30 L.Ed.2d 
250. 

Aru.—Sute v. Gretzler, 612 P.2d 1023, 126 Ariz. 6a 
app. after remand 627 P.2d 1081, 128 Ariz. 583, 
app. after remand 659 P.2d 1, 135 Am. 42, cert, 
den. 103 S.C1 2444, 461 U.S. 971, 77 EEd.2d 
1327, reh. den. 104 S.Ct. 32, 463 U.S. 1236, 77 
L.Ed.2d 1452, mod. on oth. grds., 665 P.2d 70, 136 
Anz. 188. 

Go.—Gervin v. State, 253 S.E2d 823,149 GtuApp. 225. 
IE—People v. Giovanetri, 387 N.E2d 1071, 26 IlLDec. 

241, 70 Ul.App.3d 275. 

Ma-Sute v. Carter, 572 S.W.2d 430. 

NC-Sute v. McCain, 249 S.E2d 812. 39 N.C.App. 
213. 

Pa.—Com. v. Stover, 400 A.2d 208, 264 Pa,Super. 522. 
&D —Sute v Sahhe, 277 N.W.2d 591 
Tenn -Sute v. Wilson, Cr.App., 611 S.W.2d 843. 
Criteria 

Colo —People v. Naranjo, 612 P.2d 1106, 200 Cote. 11. 
Bite mark identification 
Mo.—Sute v. Sager, App., 600 S.W.2d 541, cert. den. 
101 S.Ct. 1348, 450 US. 910, 67 LEd.2d 334. 

Where a police officer is a witness to 
a crime and his or her identification of 
the suspect constitutes probable cause 
to arrest a subsequent showup identify 
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cation by the victim is per se unreason¬ 
ably suggestive. 31 !4c 

31.54c. Exception for true emergency or exi¬ 
gency 

NY-People v. Delgado, 47S N.Y,S.2d 575, 124 
Mrtc.2d 1040. 

31,55. U.S.—U.S. v. Reed, C.A.Ind., 376 F.2d 226, 
gpp. after remand 392 F.2d 865, cert. den. 89 S.Ct 
457, 393 U.S. 984, 21 L.Ed.2d 445. 

Ala.—Speigner v. State, Cr.App., 369 So.2d 39, writ 
den.. Sup., 369 So.2d 46 

Aria.—State v. Henderson, App., 569 P.2d 252, 116 
Anz. 310. 

Ark.—Washington v. State, 621 S.W.2d 216, 273 Ark. 
482. 

Cal.—People v. Williams, 155 CalRptr. 414,93 C.A.3d 
40. 

Del.—Redden v. State, 269 A.2d 227. 

State v. Bratten, Super., 245 A.2d 556, affd. 257 
A.2d 23a 

D.C.—U.S. v. Wilson, D.C., 283 F.Supp. 914, 

Fla.—Grant v. State, 390 So.2d 341, cert. den. 101 S.O. 
1987, 451 U.S. 913, 68 L.Ed.2d 303. 

Ga.—Gravitt v. State, 239 S.E.2d 149, 239 Ga. 709. 

Ill.—People v. Harris, 228 N.E2d 179, 83 IU.App.2d 
422. 

Iowa—State v. Marti, 290 N.W.2d 570. 

Ky.—Beecham v. Com.; App., 594 SW,2d 898. 

La.—State v. Sheppard, 350 So.2d 615. 

Md.—Wilkins v. State, 245 A.2d 80, 5 Md.App. 8— 
Baldwin v. State, 245 A.2d 98, 5 Md.App. 22. 

Mass.—Com. v. Gordon, 374 N.E.2d 1228,6 MasaApp. 
230. 

Minn.—State v. Lambert, 278 N.W.2d 57. 

Mo.—State v. Bivens, App., 558 S W.2d 296. 

NJ.—State v. Sinclair, 231 A.2d 565,49 NJ. 525, app. 
after remand 269 A.2d 153, 57 NJ. 39 and 269 
A.2d 161, 57 NJ. 56. 

N.Y.—People v. Hoban, 280 N.Y.S.2d 208, 28 A.D.2d 
562. 

N.C.—State v. Wright, 161 S.E2d 581, 274 N.C. 84, 
app. after remand 166 S.E2d 681, 275 N.C 242, 
cert. den. 90 S.Ct. 275, 396 U.S 934. 24 L.Ed.2d 
232. 

Ohio—State v. Cooper, 237 N.R2d 653, 14 Ohio Misc. 
173. 

Tenn.—Blankenship v. State, Cr., 432 S.W.2d 679, 1 
Tenn. Cr.App. 178. 

Extntfndteial identification admissible if stir* 
rounding circumstances preclude unfairness 
or unreliability 

Coon.—State v. Oliver, 288 A.2d 81, 161 Conn. 348. 

Md.—Hernandez v. State, 255 A.2d 449, 7 Md.App. 
355, 39 A.LR.3d 476. 

Attiring in similar clothes 

U—State v. Frank, 344 So.2d 1039. 

31.60. U.S,—Cochran v. U.S., CAMa, 310 F.2d 
583—Thomas v. U.S., CA.Idabo, 343 F.2d 49. 

Ariz.—Sute v. Myers, 570 P.2d 1252, 117 Ariz. 79, 
cert. den. 98 S.O. 1498, 435 U.S, 928, 55 L.Ed.2d 
524. 

Cal—People v. Miller, 41 Cal.Rptr. 431, 230 C.A.2d 
876, cert den. 86 SCt. 566, 382 U.S. 990, IS 
LEd.2d 477. 

Colo.—Ginn v. County Court In and For City and 
County of Denver, App., 677 P.2d 1387. 

Fla.—Brown v. State, App., 250 So.2d 13. 

Mass.—Com. v. Lamoureux, 204 N.E2d 115,348 Mass. 

39a 

Mich.—People v. Medina, 298 N.W.2d 648, 100 Mich. 
App. 358. 

NJ.—State v. McCoy. 277 A.2d 240, 114 NJ.Super. 
479. 

N.C—State v. Peny, 169 S.E2d 839, 275 N.C 565. 

Pa.—Com. v. Sexton, 400 AJd 1289, 485 Pa. 17. 

S.G—State v. Gambrefl, 266 S.E2d 78, 274 S.C. 587, 

3L65. US.—Moore v. Illinois. Ill, 98 SCt. 458. 434 
U.S, 22a 54 LEd2d 424, on remand 577 F.2d 


411, cert, den 99 SCt 1242, 440 US 4Iv. 59 

L.Ed.2d 471 

L.S v King, C A d., 433 F 2d 437 , cert den 
91 SCt. 1681, 402 US 976, 29 LEd2d 142 
Ala.—Williams v State. Cr., 354 So, 2d 48, eert dm E\ 
pane Williams, Cr.. 354 So 2d 53. 

Ark.—Beed v Slate, 609 SW,2d 898, 271 Ark 526, 
Cal,—People v. Wright, 31 Cal.Rptr 432, 2St C,A2d 
866 

D.C.—Berryman v U.S, App, 378 A.2d 1317-Jack- 
son v US., App., 395 A,2d 99 
Ill-People v Hefner. 388 N\E,2d 1Q59, 27 Ill Dec 9b. 
70 IllApp 3d 693. 

Mass.—Cora, Nasser, 237 N.E2d 39, 354 Mass. 249, 

cert, den 89 S.Ct. 662, 393 US, 1039, 21 L Ed 2d 
586 

Minn,—State v Cangnan, 272 N W.2d *48 
Mits.—Miller v. State, 399 So 2d 1338. 

NJ.—State Sinclair, 231 A.2d 565, 49 N J 525, app 

after remand 269 A.2d 153, 57 N.J. 39 and 269 
A.2d 161, 57 NJ. 56, 

N Y.—People v. Laguna, 309 N.Y.S 2d 971, 34 A D 2d 
581. 

People v. Bianco, 286 N.Y.S 2d 649, 55 Miw.2d 
903. 

N.C-State v. Watkins, 251 S.E.2d 877, 40 N.CApp 
17, cert, den 254 S.E.2d 925, 297 NC. 303, cert 
den. 100 SCt 116, 444 U.S 857, 62 L Ed 2d 76. 
OkL—Miskovsky >. State ex rel. Jones, Cr.App., 586 
P.2d 1104. 

Wash.—State v. Finkley, 492 P.2d 222, 6 Wash.App 
278. 

Discretion held not abased 

Ala.—Pitts v State, 122 So 2d 542. 40 Ala.App, *02. 
in.— People v, Hamson, 372 NE2d 915, 14 III Dec 
636, 57 Ill App 3d 9 

N.C.—State v. Bass, 18b S.E2d 384, 280 N.C. 435. 

Determination in light of totality of circum¬ 
stances 

D.C.-U.S, v. York, DC, 321 FSupp. 539, affd. 440 
F2d 252, 142 U.S.App.DC. 224 
N.C—State v. McCain, 249 S.E.2d 812, 39 NC.App 
213. 

Court not required to hold in-court lineup 

III.—People >. Jackson, 372 N.E2d 970, 14 IllDec. 691, 
58 HlApp.3d 1059. 

Tex.-Wrenn v. State. Cr., 478 S.W 2d 98. 

Proper predicate laid 

La,—State v, Calloway, 343 So.2d 694 

Exigent circumstances 

U.S,—Allen v. Estelle, C.A.Tex.. 568 F.2d 1108. 

Voir dire hearing 

N.C—State v. Thomas, 241 S.E2d 128, 35 N.CApp. 
198. 

The legality of pretrial identification 
procedures is to be determined by the 
trial court 3170 

31.70, U.S.—Lucas v. State of Tex., C.A.Tex., 451 
F,2d 39a cert. den. 92 S.Ct. 2054, 406 U.S. 949, 
32 LEd.2d 338. 

U.S. ex rel Ragazzini v. Bnertey, D.GPa., 321 
F.Supp. 440. 

Anz.—State v. Nunez, 492 P.2d 1178, 108 Anz. 71. 
Cal.—People v. Neal. 77 Cal.Rptr. 65, 271 C.A.2d 826, 
cert. den. 90 S.CX 387, 396 U.S. 946, 24 LEd.2d 
249-People v. Williams, 90 Cal.Rptr. 409, 11 
C.A3d 1156—People v. Malicb, 93 Cal.Rptr. 87, 
15 C.A.3d 253. 

Cok).—People v. Dnnkwater, App., 622 P.2d 582. 
D.C.-U.S. v. Johnson, C.A., 452 F.2d 1363, 147 U.S. 
App.DC. 31, app. after remand 485 F.2d 1078, 158 
U.S.App,D.C 299, cert. den. 94 S.G. 1426, two 
cases, 415 U.S. 923, 39 L.Ed.2d 478. 

Fla.—Van Note v, State, App., 366 So.2d 78. 

Ga.—Barner v. State, 227 S.E.2d 874, 139 GaApp, 50 
Hawaii—State v. Malani, 578 P.2d 236, 59 Haw, 167, 
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III-People i Denn:>, 265 N E 2d W, 47 I11.2d i20, 
cert den. 4’ SCt 22::, 40* US 9j*. 29 L.Ed,2d 
683 

Ind — Ji hnvtn v State, 2*8 NE 2d 577, 25* lad 682. 
La—State v SmfieUi, 354 So 2d 1334 
Me—State v ft ucher, ?*b A 2d 4*8—State v Broach- 
er, 31* A 2d MiT 

Md.—Coward v Sute, 264 A 2d *.0 hid App 127 
Mass —Ccm * Silva, 359 N E,2d 442. 3*! Mwv SI 0 
Mich—People v Damek NJ \ W 2 d 3«5, 3 b Nl^ch 
App r? 

Mmn —State v Lambert,’2^ N W 2 d 5" 

NX—State v Williams, 2*2 A 2d 294. 112 N 3 Super 
563, affd 2.44 \ 2d !* 2 , 54 N J, 493 
N Y —People s Gaiewo*\i, 3IU S Y.S 2d 756. 34 
A D2d ft51—People ex rd Jarreis v Mar.cuu, >14 
N Y S 2d <47. 35 AD 2d 6 >? 

NC—State v Jacobs To S E2d *44, 27* N C 151 
State v Moffat. 181 SE.2d 184. 11 N C App 
337, app. dism 133 SE2J 24* 2*4 NC 346. 
Oki —Dav:s v. State, Cr, 46* P 2d 511—Smith v Sute. 
Cr, 431 P 2d * 7 4— Jernigan v State. Cr, 435 P 2d 
7*3 

Or —State v Rrfxrtwm, 6 U» P 2d 4 jj, 42 Or App 471 
Pa.—Com. v, McMilhon. 2b5 A.2d 3*5, 215 PaSuner, 
306, 

Tex.—Powell v State. Cr . 466 S W 2d 77fe 
Wis.—Jones v State, 173 NW2d 42, 47 Wi<*2d M2. 

Determination in light of totality of circum¬ 
stances 

U S — U S v Milano. C A.Cob , 443 F 2d 1022, cert. 

den 92 S.Ct. 294, 404 U S. 943. 30 L Ed 2d 251 
Ala —Dawson v Sute, Cr, 253 So 2d 362, 47 Ah. App. 
243 

Alaska—Klocker.brmk v. Sute, 472 P.2J 953 
Artz—Sute v Murray, 4*2 P.2d 19, lOtn A nr 150 
Ark —Beed v Sute, 609 $.W.2d 848, 271 Ark. 52b 
Cal—People s Nash, 181 CalRptr 145, 129 CAJd 
513. 

Colo,—People v. Jones. 553 P.2d *" 0 , 19J Cob, 385. 
Conn.—State v. Ledbetter, 441 A.2d 595. 185 Conn. 
607. 

Ga,-Miller v Sute, 2*9 SE2d 284, 158 Ga App 21 
Hawaii—State v. Bennett, 610 P2d 502, b2 Haw, 59 
III—People s Holdmon, 395 N,E.2d 7 2 , 32 JUDec. 
125. ^6 ill App 3d 518 

Ind —Stacks s State, 372 N E2d 1201, 1*5 Ind App. 
525 

Iowa—State v. Essary, 176 N W2d S54—State v, Or¬ 
ozco, 190 N.W 2d 830 

Kan.—Sute v. Pond*. 60S P2d 946, 227 Kan, 627. 
La— Sute v. Junius, 242 So 2d 533, 257 La. 331-Sute 
v. Amphy, 249 So.2d 560, 254 La 161, cert den. 
92 SCt. 1502, 405 U.S. 1074. 31 LEd 2 d 80*. 
Md.—Adams v Sute, 406 A.2d 637, 43 Md App 528, 
affd. 424 A.2d 344, 289 Md. 221 
Mass.—Com >. Gifford, 3*2 N E,2d 126*. Mass 
293. 

Mo.—State v. Dickerson, App., 56S S.W.2d 554. 
Moot.—Sute v. Lara, 587 P. 2 d 930. 179 Mont. 201. 
Nev.—Jones v. State, 600 P.2d 247, 95 Nev 613 
N.H —Sute v HeaW, 414 A 2d 1288, 120 N.H 319 
N J.—State v, Thompson, 283 A.2d 513, 59 NJ. 396. 
N.M.—Sute v. Beaehum, App. M3 P. 2 d 246, 97 N.M. 

682, cert quashed 6*4 P 2d 1040, 98 N.M, 51 
N.C-State v Thacker, 185 S,E.2d 455. 13 N.C.App 
299, cert allowed, 186 S.E2d 427, 280 N C. *25, 
cause remanded, 189 S.E.2d 145, 281 N.C. 447, 
app. after remand 197 S.E.2d 248, IS N.CApp 
547 

Ohio—State v. Jackson, 269 N E.2d 118, 26 Ohio St,2d 
74-State v. Lathan, 282 N E2d 574, 30 Ohio 
St.2d 92 

Okl—Leppke v. State, Cr.. 559 P Id 459, cert. den. 97 
S.Ct. 2651, 431 U.S. 938, 53 L.Ed. 2 d 256. 

S.C.—Slate v. Stewart, 27* S.E.2d 628, 275 S.C. 447. 
Utah-State v Perry, 492 P.2d 1349, 27 Uuh2d 48. 
Wash.—Sute v. Newman, 484 P.2d 473. 4 WashApp. 
$ 88 . 

W.Va.—State v Williams. 249 S.E.Zd 752, 295 N.C 
655. 
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Md.—Jones v State. 270 A 2d 827, 10 MdApp. 420. 
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US-US. V, Halley, CA.Cal,, 431 F.2d 1180, cert, 
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reh. den 91 &Ct. 1239, 401 US. 1004, 28 LEd2d 
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Pretrial hearing 
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Mum —State v Bnhop. 183 N.W.2d 536, 289 Minn, 
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Finding taint as matter of law not warranted by 
evidence 

Colo.—Edmisten v. People, 490 P.2d 58, 176 Colo. 261 
Notice of prior identification 
N.Y.—People v. Johnson, 387 N.Y.S.2d 161, 54 A.D.2d 
586—People v. Magazine, 2 Dept, 482 N.Y.S.2d 
569, 106 A.D.2d 473 (overruling People v. Jones, 
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Waiver 
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49A cert. den. 89 S.O. 651, 393 U.S. 1034, 21 
LEd2d 579, reh. den. 89 S.Ct. 888, 393 VS 1112, 
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1056, 21 LEd.2d 698. 
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(2) Held almost as individualistic as fingerprints. 

Or.—State v. Fisher, 410 P.2d 216, 242 Or. 419. 

photograph 

U.S.—U.S. V. Boston, C.A.N.Y., 330 F.2d 937, cert, 
den. 84 $.Ct. 1940, 377 U.S. 1004, 12 L.Ed2d 
1033. 

Anz.—State v. Fullen, 404 P.2d 732, 1 Anz.App. 466. 

Cal.—People v. McFerran, 26 Cal,Rptr. 914, 211 
C.A2d 4—People v. Naughton, 75 Cal.Rptr. 451, 
270 C.A.2d 1—People v. Stuller, 89 Cal.Rptr. 158, 
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1IL—People v. PurneU, 245 N.R2d 635, 105 Ill.App.2d 
419. 

MtL-Solf v. State, 175 A.2d 591, 227 Md. 192. 

Bever v. State, 243 A2d 634, 4 MdApp. 436— 
Baldwin v. State, 245 A.2d 98, 5 Md.App. 22- 
Banes v. State, 245 AJ2d 626, 5 Md.App. 144. 

Minn.—State v. Holmes, 161 N.W.2d 650, 281 Minn 
294. 

Mo.—State v. Donnell, 430 $.W,2d 297—State v. De- 
graffenreid, 477 S.W.2d 57. 

Mont—State v. Pendergrass, 615 P.2d 201. 

N.C—State v. Royal, 268 S.E2d 517, 300 N.C. 515. 

(1) Colo.—People v. Opson, App., 632 P.2d 602. 

(2) Other matters. 

U.S.—McGee v. U.S., C.AKan., 402 F.2d 434, cert, 
den. 89 S.Ct, 1020, 394 U.S. 908, 22 L.Ed2d 
220-U.S. v. Coffins, GA.Md, 416 F.2d 696, cert, 
den. 90 S.Ct 601, 396 U.S. 1025, 24 L.£d.2d 
519—U.S. v. Stinson, GACal, 422 F.2d 356, cert, 
den. 90 S.Q. 1711, 398 U.S. 912, 26 L.Ed2d 74. 

Ala.—Humphrey v. State, Cr.App., 370 So.2d 344. 

Ariz.—State v. Tafoya, 454 P.2d 145, 104 Aria. 400. 

Ark.—Beed v. State, 609 S.W.2d 898, 271 Ark. 326. 

Cal—People v. Harris, App., 77 CaLRptr. 123, 272 
GA2d 88—In re T. t 81 Cal.Rptr. 655, 1 C.A.3d 
344. 

Cbla—Lucero v. People, 442 P.2d 820, 166 Cola 233 

D.C—U.S. v. Trivette, D.C, 284 F.Supp. 720-U.S. v. 
Washington, D.C., 292 F.Supp. 284. 

Fla.—Jenkins v. State, App., 228 So.2d 114. 

Ga.—Cole v. State, 274 &R2d 64, 156 GaApp. 6. 

HL—People v. Ogden, 222 N.R2d 329, 77 IH.App.2d 
312—People v. DeMario, 251 N.E2d 267, 112 
IU.App.2d 175, cert. den. 90 S.Ct 1404, 397 U.S, 
1057, 25 L.EdJd 675—People v. Van Riper, 262 
N.E2d 141, 127 ffi.App.2d 394, cert den. 91 S.Ct. 
2228, 403 U.S. 918, 29 L.Ed2d 695. 

Ind—Deaton v. State, 389 N.E2d 293, 271 Ind. 14. 

Iowa—State v. Hicks, 277 N.W.2d 889. 

Md—Brown v. State, 244 A.2d 444, 4 Md.App. 612- 
Vios v. State, 246 A2d 313, 5 MdApp. 200-Gib- 
aon v. State, 247 A2d 287, 5 MdApp. 320. 

Mass.—Com. v. Getaway, 245 N.R2d 423, 355 Mass. 
433, cert. den. 90 S.Ct 226, 396 U.S. 911, 24 
LEd.2d 186. 

Mich.—People v. Hoeri, 278 N.W.2d 721.88 Mkh.App. 
693. 

Minn.—State v. Jdoes, 152 N.W,2d 67, 277 Minn. 174. 

NJ,—State v. Matbck, 231 A2d 369, 49 NJ. 491, cert 
den. 88 S.Q. 572, 389 VS. 1009. 19 L.Ed.2d 
606-State v. Sinclair, 231 A2d 565, 49 NJ. 525, 
app. alter remand 269 A.2d 153, 57 NJ. 39 and 
269 A2d 161, 57 NJ. 56. 

N.M.—State v. Carrathen, App., 443 P.2d 517, 79 
NJd 347. 

N.Y.—People v. Wright, 23S N.E2d 330, 21 N.Y.2d 
1011, 290 N.Y&24 930. 

People v. Riven, 280 N.Y5.2d 749, 28 AD.2d 
687, tfld 239 N.E2d 873, 22 N.Y.24 453. 293 
N.Y5Jd 271, cert den. 89 S.Ct 2107, 395 U.S. 
964* 23 LEd2d 750-People v, Jones, 285 N.Y. 
SJd 250, 28 A.D.2d 1087. 

Ohio—State v. Perryman, 358 N.E2d 1040, 49 Ohio 
SL2d 14, 3 0.0.3d 1 Cert gr. 98 S.Q. 3136,438 
UA 911. 57 L.Ed2d 1156. 

OkL— Lester v. State, Cr., 416 P.2d 52. 

Pa.—Com. v. Troesdak, 465 AJd 606, 502 Pa. 94. 

SLD.—State v. MiBer, 248 N.W.2d 874. 


Tenn.—Lyons v. State, Cr.App . 596 S W,2d 104 
Tex.—Alejandro v State, Cr„ 394 S W 2d 523 
Wash.—State v. Adler, 558 P2d 817, 16 Wish App 
459 

Wis.—Powell v. State, 271 N W 2d 610, 86 W« Zd 51 

Where a witness refuses to identify, etc. 

(2) Procedure for false swearing indictment against 
recanting witness. 

NJ.— State v Williams, 284 A 2d P2, 59 NJ 493, 

Clothing 

U.S.—U.S. V. Games. C.A.Fa., 450 F 2d 186. cert. den. 
92 S.Q. 978, 405 U S 927, 30 L.Ed.Zd 801. 

LaBlanc v, Patterwn, DCColo, 294 F.Supp. 
607. 

Ill—People v. Cesarz, 255 N.E2d 1, 44 Ill 2d 180, 
People v. Mason, 229 N.E2d 392. 86 IU App,2d 
28. 

Mass.—Com. v. Stroud, 281 N.E.2d 599, 361 Mass. 870 
Not restricted to facial features 
Cal.—People v. Barrett, 72 Cal.Rptr 681, 267 C.A2d 
135, cert. den. 89 S.Ct. 1315, 394 U.S 963, 22 
L.Ed.2d 565. 

Brief look at picture produced on television 
screes 

U.S.—U.S. V. Mooney, C.A.Mo,, 417 F.2d 936, cert, 
den. 90 S.Ct. 128a 397 U.S. 1029, 25 L.Ed.2d 541, 
reh. den, 90 S.Ct. 1507, 397 U.S. 1071, 25 L Ed 2d 
696. 

Victim’s identification cards In defendant’s pos¬ 
session 

La.—State v. Mathis, 260 So.2d 625, 261 La. 564. 

Use of assumed name 

III—People v. Pumphrey, 366 N.E2d 433, 9 Ilt.Dec. 
176, 51 I!i.App.3d 94 

Mode of operating theory 
Flo.—Drake v State, 400 So 2d 1217, app. after remand 
441 Sa2d 1079, cert. den. 104 S.Ct. 2361, 80 
L.Ed.2d 832. 
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32J5. Fla.—Simon v. State, App., 209 So.2d 682. 

Mkh.-People v. Evans, 1S6 N,W.2d 365, 30 Mich, 
App. 361. 

Mo.—State v. Taffie, 380 S.W.2d 425. 

32.10. U.S.—U.S. v. Blue, C.A.Ind., 432 F.2d 1191, 
cert. den. 91 S.Ct. 909, 401 U.S. 921, 27 L.Ed2d 
824. 

Cal.—People v. Gould, 7 Cal.Rptr. 273, 354 P.2d 865, 
54 C.2d 621. 

People v. Carroll, 84 Cal.Rptr. 60, 4 C.A 3d 52. 

Ill.—People v. Tadla, 249 N.E2d 155, 110 IU.App.2d 
119. 

Md.—Rustm v. State, 415 A.2d 631, 46 Md.App. 28. 

Mass.—Com. v. McGrath, 222 N.E2d 774, 351 Mass. 
534. 

Ohio-State v. Lancaster, 267 N.E2d 291, 25 Oiuo 
St.2d 83. 

33. Anz.-State v. Francis, 371 P.2d 97,91 Ant 219. 

Md.—Carroll v. State, 237 A.2d 535, 3 Md.App. 50. 

N.C.—State v. Arsad, 152 S.E2d 99, 269 N.C. 184. 

Cal.—People v. Gonzales, 67 Cal.Rptr. 551, 439 P.2d 
655, 68 C2d 467, cert. den. 89 S.Ct. 693, 393 U.S. 
1055. 21 L.Ed.2d 696. 

People v. Lindsay, 38 Cal.Rptr. 755, 227 C.A2d 
482. 

Minn.—State v. Sutton, 138 N.W.2d 46, 272 Mma. 399, 

Tex.—Doby v. State, Cr., 454 S.W.2d 411. 

Wash.—State v. Huston, 428 P,2d 547, 71 Wash.2d 226 

W.Va.—State v, Kennedy, 249 S.E2d 188. 

Prior failure it line-up 

Md.—Cochin v. State, 206 A.2d 809, 237 Md 486—Dy- 
son v. State, 209 A.2d 609, 238 Md. 398, rearg. 
den. 210 A.2d 73a 238 Md. 546, cert. gr. 86 S.Ct. 
717, 383 U.S, 106, 15 LEd.2d 617. 

Doney v. State, 262 A.2d 591, 9 Md.App. 80. 

Assessing reliability of identification 

U.S.—U5. V. Ivory, C.A.Mo., 563 F,2d 887. 
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34. m -People v Mines, 270 N.E2d 265, 132 HI. 
App 2d 628 

Mo -State v. Speights. 478 S W 2d 356, 

Ok! —Johnson v State. Cr, 569 P.2d 480 
Prior meetings with defendant 
M«h —People v Moore. 259 N W.2d 403, 78 Mich. 
App. ISO 

The use of photographs as a means 
of identification preceding an in-court 
identification is not subject to a consti¬ 
tutional prohibition, 54 5 but each case 
must be considered on its own 
facts. 34 

34.5. US-Simmons v. U.S., HI., 88 S.Ct 96?, 390 
US 377, 19 L,Ed.2d 1247, on remand, C.A, 395 
F.2d 769, app after remand 424 F.2d 1235 
Ala.—Flowers v. State, Cr.App, 402 So.2d 1088, writ 
den., Sup., 402 So.2d 1094. 

Alaska—Lacy v State, 60S P.2d 19. 

Cal.—Loder v. Municipal Court for San Diego Judicial 
D»t. of San Diego County, 132 CalRptr. 464, 553 
P.2d 624,17 C.3d 859, cert. den. 97 S.Ct. 1143,429 
U.S. 1109, 51 L.EdLZd 562. 

Cok>.—People v. Jones, 553 P.2d 77a 191 Cola 385. 
D.C.—Clifton v. U.S., App., 363 A.2d 299. 

Ga.—Dcvhn v State, 250 S.E2d 6. 147 Ga.App. 703— 
Ruffin v. State, 252 S.E,2d 473, 243 Ga. 95, cert, 
den. 100 S.O. 530, 444 U.S. 995, 62 LEd.2d 425, 
reh. den. 100 S.Ct. 1070-Lynch v. State, 281 
S.E2d 64a 158 Ga.App. 643. 

Ill.-People v. Thomas, 262 N,E2d 495, 127 IU.App.2d 
444. 

Ind—Dudley v. State, 263 N‘E2d 161, 255 Ind. 176- 
Myshnski v, State, 275 N.E.2d 544, 257 Ind, 453— 
Gmnes v. State, 280 N.R2d 575, 258 Ind 257. 
La—State v. Davn, 385 So.2d 193. 

Mich.—People v. HiU, 276 N.W.2d 512, 88 Mich-App. 
50. 

Moat.—State v. Oppelt, 580 P.2d 110, 176 Mont 499. 
N Y.-PeopSe v. Lindsay, 364 N.R2d 1302, 42 N.Y.2d 
9, 396 N.Y.S.2d 610. 

Ohio-State v. Breedlove, 271 N.E2d 238, 26 Ohio 
St 2d 178-State v. Wilkinson, 271 N.R2d 2*2, 26 
Ohio St.2d 185, cert. den. 92 S.Ct. 347, 404 U.S. 
968, 30 LEd.2d 288. 

Tex —Ward v. State, Cr., 474 S.W.2d 471—Wilhams v. 
State. Cr., 477 S.W.2d 885. 

Wash.—State >. Nettles, 492 P.2d 567, 6 Wash-App. 
257, affd. 500 P.2d 752, 81 Wash.2d 205. 

Photographic confrontations constitutional 

Mum.—State v. Burch, 170 N.W.2d 543, 284 Minn, 
300. 

Number of photographs shown 

U.S—Anthony v. U.S., C.A.Cal., 433 F.2d 952. 

Ark.—Halsey v. State, 549 S.W.2d 73, 261 Aik. 449, 
cert, den, 99 S,Ct, 22a 439 U.S. 882, 58 LEd2d 
194. 

Del.—Redden v. State, 269 A.2d 227. 

D.C.—Ash v. U.S. D.C, 313 F.Supp. 961, 

Ind—Whitt v State, 361 N.E2d 913, 266 Ind 211. 
Mass.—Com. v, Jackson, 386 N.E2d 15, 378 Mass. 319. 
Miss.—Miller v. State, 399 Sa2d 1338. 

Wis.—Kam v. State, 179 N.W.2d 777,48 Wfa.2d 212— 
Done v. Slate, 181 N.W.2d 369, 49 W».2d 209. 

Often viewed with disfavor bat not per se un¬ 
constitutional 

IQ.—People v, Tuttle, 278 N.E2d 458,3 ffi.App.3d 326. 
Use by police not proscribed by Supreme Court 
decision 

Ill.—People v. Jackson, 277 N.R2d 90a 3 m.App.3d 
574, affd. 295 N.R2d 462, 54 ffi.2d 143. 

Extreme caution 

Minn.—State v. Bdkourt, 251 N.W.2d 631, 312 Mina. 
263. 

34.10. U.S.—Simmons >. U5„ ID., 88 S.Ct. 967, 390 
U.S. 377, 19 L.Ed.2d 1247, on remand, CA V 395 
F.2d 769, app. after remand 424 F.2d 1235, 
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PA—Com w Harm, 38’ A Id M, 474 Pa !31 
Tea,—Glover % Sate. Cr, 4VJ $ W 2J kti 
Wash —Sute v Cfok, 46" PId ,1*6, 2 Wa& App 4? 
Necessity of record of pfcotopapfcs shows 
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323. 
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Reasonable unukrir> to one another 

I-ii , va*s. '54 Mid 525 2h5 Ind 689 

Accused in custody 

f»i v N..‘c, 2”; SI 2*1924, 155 OaApp 4fc9 

M^r* -P^-r’e * R^Mrd\ 256 S W 2d "91. ’6 M^h 

Ifi*c^art identification following a 
pretrial identification by photograph is 
impro^r if the photographic procedure 
was so impermissibly suggestive as to 
give rise to a very substantial likeli¬ 
hood of irreparable, mLsidentifiea- 
tion , 4 * but it has been held not to be 
improper if the photographic procedure 
is not so impermissibly suggestive.* 2 ’' 

34.15. V S -Stmmcm vlS, 11!, 88 SCt 967, 390 
L S 377 19 L Ed 2d 124’ nu remand, C.A. 395 
F 2J 7fc), ajrp aftw «mand 424 F 2d 1235 
Ark v Sfalc, r\ S W 2J 420, 264 Ark. 283, 

Ci! -P^Tlt v Odom 166 Cal Rptr 283, 308 CA.Jd 
IX 1 

CM»> —Penrfe v Daina CsTwrt for Second Judicial 
Dtf , Hi" P2d 934. {99 Cite, 288. 

Ctfna.— Stale v Ledbetter, 44! A 2d 595, 185 Ccrm, 
<*T 

DC-Mao! v US, CA. 414 F2d 1H6, 134 US 
Apf DC 230-US v Rohtsm CA„ 432 F2d 
1348, 139 i SArr DC, 286—US v. Gwnbnll, 
CA, 449 F2d 3143, !46US App,DC. 72 
FU,—Ruter > State. App, 355 Soil 1234. 

Ga — TV'rr.j.'n > State, 231 S E 2d 729, 238 Ga 160, 
app, after remand 238 S E.2d 376. 239 Ga 693, 
cert den «8 S Ct 3260, 434 L T & 1073, 55 LEd.2d 
reh der 9^ SCr. 1595, 435 U.S 962, 55 
LEd 2d 812 

Hawiv-State v Kutaen, 620 P2d 258. 1 Haw App. 

406 

IT, -People v Brown. 267 N W 2d 142, 131 IU.App.2d 
669 mod on rn gidi 285 N E2d 1, 52 III 2d 94, 
26* Ind, 644 

hd -J;rhnsc« ^ Slate. 359 N E 2d 525—Parker v. 

State, 358 N E,2d 110, 265 Ind 595 
Han —State v CSnlu. 595 P 2d 3130, 226 Kan 140, 
Ky — Briwn v Com, App, 564 S W,2d 24. 

Me—State > Levtvjue, 282 A.2d 5"0. 

Md —Smith v State, 250 A 2d 285, 6 Md.App. 39, cert, 
dm 90 SCt 1402, 39’ U.S. 1057, 25 LEd.2d 
6’4— Henuwdrz v State, 255 A.2d 449, 7 Md App. 
355, 39 A L R 3d 476—Dcrwy v, Sute, 262 A.2d 
591, 9 MdLApp 80—McGilion v. State, 278 A 2d 
m k 12 Md App 174. 

Ma». -Com. % Pettyoba, 364 N.E2d 1070, 373 Mass. 
26 

Micb-Pecrfe v DuPu», 1*7 N.W.2d 260 31 Mich 
App 24—PtcpJe v, Hess. 197 N,W.2d 118, 39 
Mxh.App. 28 

Mian.—State v Moose, 266 N.W.2d 521. 

Mont.—Sute * Oppelt, 510 P 2d 110, 176 Mont. 499, 
Neb -Sttte * Moss, 191 N.W.2d 543, 187 Neb. 391. 
N«v —Thompson v Slate, 451 P.2d 704, 85 Nev. 134, 
cert d«. 90 S.Ct. 189, 396 UE 893, 24 LEA2d 
170, 

NJ,—Sute v Thomas, 401 A,2d 693, 161 N J&tper. 

10 

N.M-Sute y. Nolan, App.. 601 P.2d 442, 93 N.M. 

472, cert, deo. 604 P2d 821, 93 N.M. 683. 

N.Y —People v. Gonnkt, 261 N.EJd 605, 27 N.Y.2d 
53, 313 N.YA2d 673, cert, den. 91 5,0. 470, 400 
US. 996, 27 LEd 2d 445. 

People y, Fairley, 301 N.Y.S.2d 1013,32 A.D,2d 
976, 

N.C.—State v. Shutt, 185 S,E2d 206, 279 NC. 689, 
cot den. W S,Ct. 1805, 406 U.E 928, 32 LEd 2d 
130. 

Oko—State v, Jackson, 269 N.E2d 118, 26 Ohio St.2d 

74, 

Okl-Powen v State, Cr, 478 F.2d 923-W>nts v. 
Sute, Cr„ 482 P.2d 623, 

Or.—State v. Pook 572 P.2d 320, 31 Or,App, 925. 


R I —State v Delahunt, 401 A.2d 1261, 121 R.I. 565 
$.D —Sute v Sahlie, 245 N.W.2d 476, 90 S.D. 682, 
app after remand 277 N.W.2d 591. 

Tev—Powell v. Sute, Cr., 466 S.W.2d 776. 

Wa*h -Slate v. Clark, 467 P.2d 369, 2 Wash.App 
45—State v. Ferguson, 479 P.2d 114, 3 Wash.App. 
898—.State v Lane, 484 P.2d 432, 4 Wash.App 
’45 

W.Va —Sute v Harless, 285 S.E2d 461. 

Wis —Quinn v State. 183 N.W.2d 61. SO Wis.2d 96. 

Presence of counsel at photograph identifleatum 

U) Held required. 

U S -U S. v Zeiler, CA.Pa., 427 F.2d 1305, app after 
remand 447 F.2d 993. App. after remand, C.A., 
4*70 F.2d 717. 

Mich-People *. Gray, 245 N.W.2d 165, 69 Mich App. 
685. 

(21 Held not required. 

U.S.—U.S. v. Medina, C.A.Pa., 455 F.2d 461, cert. den. 
Q3 S.Ct. 194,409 U.S. 855, 34 L.Ed2d 99, reh. den. 
93 S.O. 467, 409 U.S. 1029, 34 LEd.2d 323. 
Cal—People v. Hawkins, 86 CaLRptr. 428, 7 CA.3d 
117—People v. Stuller, 89 Ctl.Rptr. 158,10 C.A.3d 
582, 41 A.LR.34 712, cert. den. 91 S.O. 1205,401 
U.S, 977, 28 LEd.2d 327—People v. Wesley, 89 
CaLRptr. 377, 10 C.A.3d 902—People v. Wells, 91 
CaLRptr. 460. 13 C.A.3d 265. 

Del.—Denny v. State, 277 A.2d 682. 

D.C.-U.S. v. Kirby, C.A., 427 F.2d 610,138 U.S.App. 
D.C. 340. 

Fk—Tafero v. State, App., 223 So.2d 564—Wilson v. 
Sute, App., 235 So.2d 10—Staten v. State, App., 
248 So. 2d 697. 

Ind.—Hill v Sute, 370 N.E.2d 889, 267 Ind. 411. 
Kan.-State v. Marks, 647 P.2d 1292, 231 Kan. 645. 
Md-Cooper v Sute, 286 A.2d 579, 14 Md.App. 
106—Conway v, Sttte, 289 A.2d 862, 15 Md.App. 
198, cert. tten. 93 S.Q. 3070, 413 U.S. 920, 37 
LEd.Id 1042. 

Mass.—Com. v. Gizkki, 282 N.E.2d 678, 361 Mass. 
889. 

Mich.—People v, McNeill, 265 N.W.2d 334, 81 Mich. 
App 368, 

Mas.—Stevenson v. State, 244 So.2d 30. 

Mo —State v Brookins, 468 S.W.2d 41 
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3E Marh —People v Farley. 254 NW2d 853. 75 
MtchApp 236 

39. U S-Odhiitr v US,. CANeb, 362 F.2d 594 
Arut —State v Myen, 570 PM 1252, 117 Ant 74, 
cert den. 9S S.O 149*, 435 US 928, 55 L.EdM 
524 

DC— BrxJjo v VS, App. 381 AM 1073, cert. den. 
49 SC: 535, 439 US. 842, 5* LEdM 141, reh. 
den 99 S Ct. 467, 439 US, 972, 5* L.EdM 433. 
Ill —People v Stokes, 3S9 N E 2d 1352, 27 IU Dec. 944, 
"1 ID App 3d 773 

Kar.-State * Wade, 457 p.2d 158, 203 Kan. 811. 
Mali—Com v SuMosky, 224 N.E2d 197, 352 Mass. 

153. 

Nrt-Ridley v. State, 464 P2d 500, 86 Nev. 102. 
N.C -State v. Gibbi, 255 S.EM 168, 297 N.C. 410 
PiL-Com. v. Ochoa, 397 A.2d 441, 263 Pa.Super. 143. 
Tean—Johasoo v State, Cr.App., 59* EW.2d 803. 
VictiN of critae tavolviog peraoaal rktece 
Mass.—Com, v Roberts, 2*5 N.E.2d 919, 362 Mam 
357. 

The admissibility of lineup identifica¬ 
tion evidence is dependent on the legal¬ 
ity of the manner and method by which 
the lineup was conducted. 395 

39JX US—Gulhck v Perm, C.A.N H, 669 F.2d 1. 
U& v Bwbaii, DC.N.Y., 284 FSupp, 409- 
Couser v, Con. DC.Va., 324 FSupp 1140 
Ala —Johascn v. State, 213 $o.2d 644, 282 Ah. 584. 


Howard v, State, Cr„ 238 So.2d 899, 46 Ah. 

App 100_Lamer v. State, Cr., 246 So.2d 476, 46 

Ala-App 589 

Alaska— Gould v State, 579 P.2d 535, 2 A.L R.4th 
1288 

Am -State v Miranda, 401 PM 716, 98 Anz 11- 
State v, Vilhjas, 420 P.2d 940, 101 Ariz. 463. 

Ark-Steel v State, 436 S.W.2d 800, 246 Ark. 75. 

Cal—People v, Smith, 84 CaLRptr 229, 4 C.A.3d 
41—People v Tribble, 94 Cal.Rptr. 613, 484 P.2d 
587. 4 C.3d 826. 

Conn —State v. Carnegie, 259 AM 628, 158 Conn. 264, 
cert. den. 90 S.Ct. 488, 396 U.S. 992, 24 L.Ed.2d 
455—State v. Mallette, 267 A.2d 438, 159 Conn. 
143. 

D C—Patton v U S, C.A., 403 F.2d 923, 131 U.S.App 
D.C. 197—Bates v U S„ C.A., 405 F.2d 1104, 132 
US App.DC. 36. 

U S v. Wilson. D.C, 283 F.Supp. 914—Shepard 
v State, App., 213 SoM 11. 

Fla—Aiuppa v. State, App., 228 SoM 615—Uwrence 
v. State, App, 244 SoM 446. 

Ga—Scott v State, 252 S.EM 196, 148 Ga.App. 691. 

Hawaii—State v. Mttake, 619 PM 1078, 1 Haw.App. 
335, affd., 638 P.2d 324, 64 Haw. 217. 

Ill—People v. Chambers, 251 N.E.2d 362, 112 I1L 
App 2d 347—People v. Williams, 254 N.R2d 81, 
117 lll.App.2d 34—People v. Wooley, 262 N.E2d 
237, 127 IU.App.2d 249-People v. Reynolds, 266 
N.E2d 525, 131 IU.App.2d 121—People v. Con¬ 
way, 268 N.E2d 173, 131 ni.App.2d 128. 

Ind —Owens v. State, 427 N.R2d 880. 

Kan.—State v, Holscy. 464 P.2d 12, 204 Kan. 407. 

La.—State v Davis, 385 SoM 193. 

Me—State v. St. Ocge, 392 AM 47. 

Md -Joyner v, State, 257 AM 444, 7 Md.App. 692- 
Cook v. State, 259 AM 326, 8 Md.App 243. 

Mass—Com. v. Mendez, 395 N.E.2d 464, 8 Mass.App. 
914. 

Mich-People v. Collins, 184 N.WM 554, 28 Mich 
App 417 

Minn—State v. Burch, 170 N.WM 543, 284 Minn. 
300—Simberg v State, 179 N.WM 141, 288 Minn. 
175—State v. Bishop, 183 N.WM 536, 289 Minn. 
188 

Mo—State v. Moore, 435 S.W.2d 8. 

Nev—Burton v. State, 437 PM 861, 84 Nev. 191— 
Craig v State, 451 P.2d 365—Lloyd v. State, 460 
PM 111. 85 Nev. 576, cert. den. 90 S.Ct. 1831, 398 
U.S. 932, 26 LEdM 98—Hampton v. State, 462 
P.2d 760, 85 Nev. 720. 

X.J—State v. Mat Lack, 231 A.2d 369,49 N.J. 491, cert 
den. 88 S.Ct. 572, 389 U.S. 1009, 19 LEdM 
60o—State v. Sinclair. 231 AM 565, 49 NJ. 525 
App. after remand 269 AM 153, 57 NJ. 39 and 
269 A.2d 161, 57 NJ. 56. 

N.Y—People v. Weis, 301 N.Y.SM 186, 32 A.D.2d 
856, cert. den. 90 $.Ct 1377, 397 U.S. 1047, 25 
LEdM 659. 

Peopk v. Cannon, 305 N.Y.SM 108, 61 MiscM 
171, affd. 309 N.Y.SM 894, 33 A,D.2d 1104. 

N.C-State v. Wrigfct, 161 S.E2d 581, 274 N.C 84, 
app. after remand 166 S.E2d 681/275 N.C 242, 
cert den. 90 EQ. 275. 396 U.S. 934, 24 LEdM 
232—State v. Williams, 163 S.EM 353, 274 N.C. 
328. 

State v. McCullough, 167 S.K2d 798, 5 NC 
App. 173. 

N.D.—State v. Lews, 302 N.WM 396. 

Ohio—Brown v. Maxwell, 186 N.EM 612,174 Ohio St 
29. 

Okl.-^Gillespie v. State, Cr., 355 P.2d 451. 

Or—State v. Nunes, 444 P,2d 542, 251 Or. 49. 

Pa.—Com. v. Whiting, 239 A.2d 176, 216 Pa.Super. 92, 
afld. 277 A,2d 142, 442 Pa 643. 

EC—State v. Nelson, 156 S.K2d 341,250 EC 6-State 
v. Harvey, 170 EE2d 657, 253 S.C. 328. 

ED—State v. Coe, 286 N.WM 340. 

Tenn.—Blankenship v. State, Cr.. 432 EW.2d 679, l 
Tenn.Cr.App. 178—Cook v, State, Cr., 466 EW.2d 
530, 3 Tenn.Cr.App. 685—Brown v. State, Cr., 470 
EWM 39,4 Tetm.Cr.App. 247, cert. den. 92 EO. 
1258, 405 U.E 997, 31 L.Ed.2d 466. 
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Tev— Lujan v, State* Cr., 428 S,W.2d 336—Smith v, 
Sute, Cr., 437 S.W.2d 835, vac. in part on oth. 
ard*. 92 S.a 2853. 408 U.$. 934, 33 L.Ed.2d 748, 
reh. den. 93 S.Ct. 87, 409 U.S. 897, 34 L.Ed.2d 155, 
cn remand 490 S.W,2d 828—Gibson v. State, Cr., 
448 S.W.2d 481—Johnson v. State, Cr., 462 S.W.2d 
955. 

Utah-State v Ervin, 451 P.2d 372, 22 Uuh2d 216 

Wash.— State v. De Lano, 442 P.2d 620, 74 Wash.2d 
962 

WE— Massen v. State, 163 N.W.2d 616,41 WE 2d 245. 
cert. den. 89 S.O. 2008, 395 U.S. 939, 23 L.Ed.2d 
455. 

Totality of circumstances 

U S.—Coleman v. Alabama, Ala., 90 S.Ct. 1999, 399 
U.S. I, 26 L.Ed.2d 387, mand. conf. to 239 So.2d 
223, 46 Aia.App. 737—Searies v. State of Minn,, 
GA.Minn., 428 F.2d 1188, cert. den. 91 S.a 150, 
400 U.S. 907, 27 L.Ed.2d 145. 

Ala.—Tate v. State, Cr., 346 So.2d 515, 

Alaska—Howe v. State, 611 P.2d 16. 

Ark.—Plummer v. State, 603 S.W.2d 402, 270 Ark. 11. 

Cal.—People v. Bauer, 82 Cal.Rptr. 357, 461 P.2d 637, 

1 C.3d 368, 37 A.LR.3d 1398, cert. den. 91 S.Q. 
190, 400 U.S. 927, 27 L.Ed.2d 187-People v. 
Bisogni, 94 Cal.Rptr. 164, 483 P.2d 780, 4 C.3d 
582. 

Colo.-Schott v. People, 482 P.2d 101, 174 Colo, 15. 

D.G—Mendoza-AcosU v. U.S., C.A., 430 F.2d 516, 
139 U.S.App.D.C. 143. 

Ga.—Brown v. State, 240 S.E2d 63, 240 Ga. 274. 

Ill.—People v. Cook, 252 N.E2d 29, 113 HI.App.2d 
231. 

Ind.—Bennett v. State, App., 416 N,E2d 1307. 

Kan.—State v. Wilson, 558 P.2d 141, 221 Kan. 91 

Ky.—Brown v, Com., App., 564 S,W.2d 24, 

Md.—Oliver v. State, 261 A.2d 498, 8 MdApp, 610. 

Mich.—People v. Hall, 180 N.W.2d 363, 24 Mich-App. 
509. 

Minn.—State v. Duncan, 250 N.W.2d 189, 312 Minn. 
17. 

Mo.—Gaitan v. State, 464 S.W.2d 33. 

Moot.—State v. Bouldin, 456 P.2d 830, 153 Mont. 276. 

N.M.—State v. Torres, 469 P.2d 166, 81 N.M. 521, cert, 
den. 469 P.2d 151, 81 N.M. 506. 

P*.—Com. v. MaBon, 421 A.2d 234,279 Pa.Super. 350. 

R.I.—Stite v. Robichaud, 376 A.2d 1053, 118 R.I. 684. 

Tenn.—Patten v. State, Cr.. 452 S.W.2d 664, 2 Tenn.Cr 
App. 179, cot. den. 91 S.a 88, 400 U.S. 844. 27 
LEd.2d 80. 

Tex.—Garda v. Sute, Cr., 563 S.W.2d 925. 

WE—Wright v. State, 175 N,W.2d 646, 46 WE2d 75. 

Not impennWhly suggestive 

U.S.—Johnson v. Salisbury, GA.Ohio, 448 F.2d 374, 
cert den. 92 S.Q. 979, 405 U.S. 928, 30 L.Ed.2d 
801. 

Ala.—Fletcher v. State, Cr., 337 So.2d 58—Btggs v. 
State, Cr., 346 So.2d 467, cert. den. Ex parte Biggs, 
345 So.2d 470. 

Alaska—Blue v. Sute, 558 P.2d 636—Benefield v. State, 
559 P.2d 91. 

Ariz.—State v. McClure, 488 P.2d 971, 107 Ariz. 351. 

Ark.—Walters v. Sute, 587 S.W.2d 831. 266 Ark. 699. 

CaL—In re Terry, 95 CaLRptr. 31, 484 P.2d 1375, 4 
G3d 911, cert. dism. 92 S,a 348,404 U.S. 980, 30 
LEd.2d 295. 

Colo.—Jaggen v. People, 484 P.2d 796, 174 Colo. 430. 

D.G—Allen v. U.S., App., 383 A,2d 363. 

Ga—Thornton v. Sute, 231 S.E2d 729, 238 Ga. 160, 
app. after remand 238 S.E2d 376, 239 Ga. 693, 
cert den. 98 S.O. 1260. 434 U.S 1073, 55 LEd.2d 
778, reh. dan. 98 S.a 1595, 435 U.S 962, 55 
LEd.2d 811 

UL—People v. Gardner, 278 N.E2d 486, 3 HLApp.3d 
27. 

lad.—Wibon v. Sute. 360 N.E2d 1010, 172 IncLApp. 
476. 

Iowa—State v. Mark, 286 N.W.2d 396. 

Kan.—Sute v. Coleman, 481 P-2d 1001, 206 Kan. 
387—State v. Tinman. 494 P.2d 1178, 208 Kan. 
954. 


Li.—Sute v. Jackson, 254 So 2d 239, 259 U 957- 
State v, Wilkmon, 259 So 2d 871, 261 La 342 
Me.—State v Boucher, 376 A 2d 478 
Mass,-Com. v Farmer. 367 N E 2d 1184. 5 Mass App 
871. 

Mich-People v. King, 181 N.W 2d 916, 384 Mich. 
310, 

People v, Taylor, 180 N.W 2d 195, 24 Mich, App, 
321-People v. Williams, 195 N W 2d 88, 37 Mich, 
App. 419. 

Minn.—State v. Kirkwood, 249 N.W, 2d 890,311 Minn. 
470 

Mo.—Robertson v. Sute, 464 S.W.2d 15 
Mont—Sute v. Johnson, 585 P2d 1328, 179 Mont 61 
Neb.—Sute >, Pickett, 297 N.W.2d 762, 207 Neb 202. 
Nev-Banks v Sute, 575 P 2d 592, 94 Nev. 90 
N.J.—State v. Musucchio, 271 A.2d 582, 57 NJ 265. 
N.Y.—People v. Gladman. 359 N,E.2d 420, 41 N.Y,2d 
123, 390 N.Y S.2d 912. 

N.C-Sute v. Hill, 180 SE2d 21, 278 NC 3b5. 
Okl.—Smith v, Sute, Cr, 481 P.2d 468 
Or.—State v. Stilling, 571 P.2d 184, 31 Or.App, 703, 
affd. 590 P.2d 1223, 285 Or. 293, cert, den, 100 
S.O. 169, 444 U.S 880, 62 L,Ed.2d 110 
Pa.—Com. v, Mallon, 421 A.2d 234, 279 PxSuper. 350. 

R. I.—Sute v. Camerlm, 277 A.2d 291, 108 R.I, 524. 

cert, dm 92 SD. 697, 404 U.S. 1022, 30 L-Ed.2d 

672. 

SG-Sute v. Hicks, 185 SE2d 746, 257 SC. 279 
Tenn.—Graybeal v, State, 463 S.W.2d 159, 3 Tenn.Cr 
App. 466. 

Utah—Sute v. Cummins, 496 P 2d 709, 27 Utah2d 365, 
Wis,—Schaffer v. Sute, 250 N.W.2d 326, 75 Wxs.2d 

673. 

Held improperly suggestive 

U.S.-US. V. DeBose, C.A.Tenn. 433 F.2d 916, cert. 

den. 91 SCt. 906, 401 U.S. 920, 27 LEd.2d 823 
Colo.—People v, Gordon, 615 P.2d 62, 44 Colo App, 
266. 

Ga.—Bradley v, Slate, 252 SE.2d 648, 148 Ga.App, 
722. 

Ill.—People v. Morris, 266 N.E2d 444, 131 Ill.App.2d 
443. 

Ljl—S tate v. Williams, 402 $o.2d 678. 

Mass.—Con. v. White, App., 417 N.E2d 44, 11 Mass 
App. 953. 

Neb.—Sute v. Ozuh, 184 NW.2d 725, 186 Neb. 541 
N.Y.—People v. BurweU, 258 N.E2d 714, 26 N.Y,2d 
331, 310 N.Y.S 2d 308-People v. Adams, 423 
N.E2d 379, 53 N.Y.2d 241, 440 N.Y.S2d 90Z 
People v. Robinson, 325 N.Y.S.2d 760. 37 
AD2d 944 

S. C.—State v. Thompson, 281 S.E2d 216, 276 S.G 616, 

affd. 756 F.2d 314. 

Wis,-Jones v. Sute, 178 N.W.2d 42, 47 Wa.2d 642. 
Prior identification of photograph 
CaL—People v. Hernandez, 89 CaLRptr. 766,11 C.A.3d 
481. 

Mo.—State v. Cummings, 445 &W.2d 639. 

N.Y.—People v. Jerome, 2 Dep(U 490 N.Y.S.2d 790, 
111 A.D.2d 874. 

Dress of subjects in Uncap 

Ala.—Lewis v. Sute, Cr.App., 399 So.2d 907. 

Cal.—People v. Thomas, 86 CaLRptr. 97, 5 GA.3d 889. 
WE-Shnos v. State, 265 N.W.2d 278, 83 Wu.2d 251. 

Most meet doe process standards of ftudamea- 
tsl fairness 

U.S.-U.S. v. WiJketson, C.A.Ark., 453 F.2d 657, cert 
den. 92 S.O. 1521, 405 U.S 1701, 31 LEd.2d 
804—Bueno v, Beto, GA.Tex., 458 F.2d 457, cert, 
den. 93 S.Ct. 176, 409 U.S 884, 34 L.Ed2d 140. 

Lumpkin v. Smith, D.GGa., 309 F.Supp. 1325, 
revd. on oth. gfds., C.A., 439 F.2d 1084. 

NJ.—State v. Foy. 369 A.2d 995, 146 NJ Super. 378, 
app. dbm. 380 A.2d 301, 153 NJ.Super. 503. 

Mast not be overly suggestive 

U.S—Lumpkin v. Smith, D.GGa., 309 F.Supp. 1325. 
Ala.—Fletcher v. Sute, Cr.. 337 Sa2d 58. 
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Ky —Hays v. Com , 467 S W 2d 354, cert de»i, 92 S.Ct. 
125^, 40? IS 99C, 31 LEd2d 457 

Right to fair lineup antedated decisions requir¬ 
ing counsel at lineup 

Md—Thomas * Warder., Md House <*f Correction, 
254 A 2d - MdApp 214 
Pa.—Com s White. 2*. A 2d 24ft, 44*^ Pa 331 

No requirement that conditions of lineup be 
approved by accused 

Md—Cummings s State, 25b A 2d 844, 7 MdApp 

br 

Waiver of objections 

Ind —Adam* \ Sute, 248 N £ 2d 551, 2S2 InJ -HP 
La.—State v Bennett, 341 So 2d S4* 

Judicial interveation withheld if regulations ini- 
plement constitutional goals 

D G—U S v. Kirby, C A , 42" F 2d 610 £38 l S App 
D.C. 34U 

Rules applicable to pre-indictment and post-in¬ 
dictment lineups 

US— US. v. Phillips. CAAnz., 427 F2d Id*?, cert 
den 91 S Ct. 103, 400 L S *67, 27 L Ld 2d 106, 

Illegal arrest held not to render lineup illegal 

Md.—Metal Jo v Sute, 267 A,2d 804. 11* MdApp 7b. 
No requirement that all participants be of sim¬ 
ilar appearance or size 

U.S.—US- V. Higgins, C.A.Pa., 458 F2d 4bl 
III—People > Pngnano, App, 278 N,E2d 12)1, 2 Ill 
App.3d 3063. cert, den. 93 S.Ct 62, 4f<9 l.S 851, 
34 L.Ed,2d 94—People , Johnson, 4 Dm, 46? 
N.E 2d 877, 74 III Dec 3Z\ 123 Ill App 3d IOOK 
Mo —State v Gates, App, 637 S.W 2d 280 
N.C.—State v. Montgomery, 229 S E.2d 5‘ ? 2. 291 N C 
91 

Va.-Zeigler v. Com,, 186 S E.2d 38. 212 Va 632, cert, 
den 92 SCt 2466, 407 US 922, 32 LEd.2d KT 

Lineups of persons other than defendant not 
strictly within Supreme Court decisions 
Iowa—State v Cunha, 143 N.W.2d 106. 

Matters affecting weight but not admissibility 

Wash.—State v Raymond, 486 P-2d 93, 79 Wash,2d 
413 

Reliability 

V S.—Manson v Braihwaite, Conn., 97 SCt 2243, 432 
U.S. 98, 53 L.Ed 2d 140, 

Minn —State v Webber, 292 N.W 2d 5 

Purpose 

Mo—State v. Davis, App, 547 S.W2d 482, 

Mistaken identification; lineup not tainted 
Lau— State v. Johnson, 343 So.2d 155, 

Lineup construed 

Pa,—Com. v Taylor, 370 A.2d 1197, 472 Pa. 1 
Reasonable effort to harmonize lineup required 
US.—U.S. V LewE C.A.Mo., 547 F.2d 1030, cert. den. 
97 SCt 1149, 429 US. Mil, 51 LEd.2d 566. 

Illegal arrest 

jq.V,—Peopb v. Figueroa, 471 N.Y,S.2d 946, 122 
Mtsc 2d 631 

The admissibility of such evidence 
may depend upon whether accused was 
accompanied by counsel, 3 *’ 0 although 
the absence of counsel does not neces¬ 
sarily render the evidence inadmissi¬ 
ble. 39 ’ 5 

39.10. US.—Moore v, Hinton, Ill,, 98 S-Ct. 458, 434 
US. 220, 54 L.Ed.2d 424, on remand 577 F.2d 
411. cert. den. 99 S.O 1242. 440 US 919, 54 
LEd.2d 471 

U.S. ex rel. Geralds v Deegan, D.C.N.Y., 307 
F.Supp. 56—U.S. ex rel. Vanterpool v. Cahn, D.C, 
N.Y., 315 F.Supp. 986. 

Anz,—State v. Jensen, 477 p.2d 252, 106 Arut. 421. 
Ark.—Matthews v. Sute, 627 S W.2d 20, 275 Ark. I. 
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Cil V Rank*, H O' Pr? T 

2 C M Prt^rt » Vi 
478 p;j a:, ; c ?u 


’fc’ 4" t* ;j ;v, 
. ^ U, Rj'- ► 


F«'P* V kJrST % OiR-l- 4*f i-4 t, » Zti 

3il-peip> V Tb. ttu* t’ 4 . Rp'r r 4 >’ >* “; 
i^-Pec^ i ,s*»r# ^ o; hp- ra* !*. 

C.A 3d 180— Put-,* * »„f» tt k * 1,5 O' P’-S"' •' * 

ca:<j2v* ' * 


Fk—Srairar. v Suit, Apr ‘WScL 
IB-ftopie % 4ff NI. C; ’> «. ju^ 

193. *6 ft App 3d Ife 

Ind -KKitr * Stair, 4j4 N £ Zd Kf i, IV 4 .*, 
L*-“State > M*rtm :w VU :« 

Md—Grow « Suit, :?f V :j <?*. * SIJ 4 grp *v 4 >- 
McChjui *• suit, 264 A *d ;; 1 ’j mj 1 p 
Ma*-Cwn v Tita, iwNlii tfi w VL W ,,4 
Mah— People > cheers 1 T 4 N W» ;i >■ vf. v * 
APP I’^-Pe^Je * H-ttm, i m f N W >*„ ;i 
Mxb App M2 

Minn -Su:* % Kefe*th, rt \ w ;*i ;r Mn;i 


—Salt v Prrlu&s, Apf, s W 2j <; 

N*-—Sl«* V Czrar. rt N W :j .Si. ;<.« Vs* J4* 

N J —Suit » W&toV. ZX A 2d V* 1 M M« V jvr 


NY,—People v Milled, JJ 2 N V $ 2 d *% U A D 2 J 
WO 


Pwf* v Bryant, V4 N V S « 24, 60 Mk :j 

sot 

HC—State v Harm* 135 SEJM 42 Q, Jf% \ c jrr 
Start* M«ur?hy r*SEZMr, iiONCAp 
n, trr ajot. J7t SE. 2 J m r? nc rr «« 

dtn 17* SiE 2 d 453. r* NC 1 M 
OW.—fenugan V Suit, Cr, 4*5 P 2 d r+ 

F»,™Com v Lac ,u 3% A 2 d "55, 262 PaSwpes 240 
Tran -Oner v State; 443 S W 2 *J 64M Tmn Cr Aj? 
407—Camjibeil * State, 44' S W 2d grr : Terr* 
Or App 5Sfr 


N** ■* r » " < ri ‘y «t»r*y i. nW 

qoMta trial 

US—US v Valcz, C.A M.nn 4)1 F2d 622, arc 
after maasd W F2d tCO. 

D.C—Shekon * U t, App„ 3*# A.^l »59 
Kao.—State > Onm». 4W P2d 41', 203 Kur. >X 
Mo,—Start e &gh, 4^ S W2d 30i 
TeM.—Brcwc v State. 470 S.W li )9, 4 Ttnn Cr Aw 
M7, cen den 92 SO, 1231, ACS US W>. )J 
LEd2d 444, 


Waiter in valid 

MJ - PM,irt , IT A 2d X nvidApp 601 
Rale ®at Mfejeet to exception 
M..:.*; - , V'Tp, ’ *K) N W 2d S 4 #' 25 Mich App 

4« 

Tainted doctrine iaappUcaMe to la-co*rt tdeati- 
flcatkm where coaasel repreoesta defeadnat 
Ar.r -tuiff , Brad* 44? P2d 4)9, 16 AruApp 393. 
Supreme Court decision* proscribe adaMUlity 
where coaasel aot afforded 
lud-* teww * Su;s 2^3 N E *d ST”, 257 ind 632 
Held critical stage nuwdnttog cowsdtvtional 
right to connsel 

r -P«t 1« % IhtoBuke. 27j N E.2i 352, 3 IllApp.3d 

fjtci««» warranted where record not dear that 
coaasel present 

tzx -WijJ ; Sta'ff. Cr, 47* s w 2 d 471 

liaesp Weatifkatioa illegal in absence of coun¬ 
sel 

N M . * Sarrxra. App , P 2d 4K; S3 N.M. 

Ill 

Evidence inadnristfbie under drcametaaces 

NL-Stale > Shalt, Iff SE2d 206, 270 NC 689, 
urt Jen 92 $ Cl 1S05, 406 U S, 921, 32 LEd 2d 

LH! 

3*.15, US—US v C^on.Bjha.’n, C.A.Md, 423 F.2d 
I2&9-US v Philips. CAArn., 427 F 2d 1035, 
:ert iro ^2 SO 108, 400 US 867, 27 L.M2d 
5^US * Raacigha, CAMo„ 429 F2d 228, 
«st den 43 SCl 358, 400 V S, 959, 27 LEd. 2 d 
26 A 

AU -R,*m v State, Cr, 238 So, 2 d *87, 46 AlaApp. * 8 , 
Aria -Wa!:cn * State, 547 S W.2d *31, 266 Ark. 699, 
DC-Wiliam * t S, C A, 419 Fid 740, 136 U.S. 
App DC : 54, app after remand 469 F 2d 540, 152 
USAppDC 134 vert den 93 S O. 203,409 U.S 
872, H LEd 2d 123-US e. Miller, C.A., 449 
F Li 474, 145 US App,DC 312, 

Fla -Thotaas v Stale, 223 So 2d 318, vac, to pait on 
.Wh grda 92 SCt 2155, 408 l\S 935. 33 LEd. 2 d 
750 -PctLw v Stale. 228 So. 2 d 382, 

Ga— Recae v Start, 243 SE2d 650, 145 GaApp. 
453—Campbell v. Sute, 244 S,E2d 356, 147 Ga. 
App 554 

i:i—People v Street. 273 N.E2d 272, 133 ffi.App,3d 


Wia.-Wn*k» v Start, 175 N.W2d 646, 46 Wrt 2d 73 


U S—U S V Ewing, CA Cal,. 446 F Jd 60 
Af»-«tata v Madden, 463 P2d 363, 105 Am 3*3 
D C—US v. Kbhy, C A , 427 F id 610,13* l S Arp 

r\ /* imi rr 


Met IndnrmMt to np p ur withnwt rnnnsi? 

Ntv—Hamptan v Start, 462 f,2d "60; *3 Nev 720 


Itoahtofatenna- 


Md,— leyncr v Start, 257 a 2d 444, 7 MdApp 692. 

Afctom ef nwd not cnend by recced ttnenp 
with csmnI pratoto 

D.C-US v, Qcrwr. CA., 439 F2d 321 142 U.S 
App.DC. 15 


Z«gM aid totoiswtoth* 

DC—Smtanv US, CA,434 F2d 462, 140USApp 
DC tto, cert dan. 41 SO 1674,402 U S 986 « 
L*S2d 151, end 41 SO. 1676, 402 VS Hi, 25 
UBdM *53—US v, Randolph. CA, 443 F 2d 
729, 143 USApp.DC 314 


AaM itoag jNi lU at to rney awttog to Uaeog to 
naMtoto dtotont nitotoil 

La.—giart *, Laooace, 237 So.2tf *71, 256 La. 697. 



Ohto-^nn v laanm, 265 N E2d 327, H Ohio Ap*2d 


lnd—Young v Start, 395 NL2d 7^2, 272 Ind. 1. 
Kan —Start v Bo>d. 4*9 PLj 837, 206 Kan. 383- 
State v Co term 481 P.2d 1008, 206 Kan. 587. 
Ky-Wtckry v, Com, 467 SW. 2 d 360-Robmwn v. 
Ccm, 474 SW 2 d 107 

La.—State v. Pterre, 259 So.2d 6 , 261 U 42. 

Md-Vernon v State, 271 A.2d 609, 12 MdApp. 430. 
Mam.—Ciwa. v Davis, 401 N.E2d 811, 380 Mast. 1 . 
Mxh,-People v HoerL 278 N.W.2d 721,88 Mich. App. 
693 

Mo—State v. Summers, 445 SWJd 369—Start v. 
Fraakkn, 448 SW. 2 d 583. 

NJ-State v Mustacduo, 263 A.24 139, 109 NJAi. 

per 257, affi 271 A.2d 382, 57 NJ. 265. 

N Y -Ptopie v. Hardy, 423 N.Y.S2d 772, 73 A.DJd 
830 

N.C —Start v Murphy, 177 SE2d 917, 110 N.CApo. 
11 . app. dam. 17* SE 2 d 830, 277 N.C 727, c«t 
den. 179 KE 2 d 453, 27* N.C 105. 

Ohio—State v. WUaoa, 3*4 N.Eld 1300, 57 Ohio 
App,2d II, 11 aO,3d 8 . 

Or.—Start v Newton, 442 PJd 696, 1 Or.App. 376. 
Pa.-Cota. v. Taylor, 370 AJd 1197, 472 Pa. 1 , 

Tex.—Dofey v. Stale; Cr., 455 SW.2d 27S 
Va—Wdhamat v. Cowx, 173 SE2d 2*5, 211 Va. 57 . 
Waah—Start v. Sykes, 471 P. 2 d 13*. 2 WadtApp. 929. 
Wafrtr to right to contod 
US—U.S, v. Valea, CAMhu., 431 F.3d 622, app. 
after reoaad 467 F.2d 600-U.S, v. Moher, CJk. 
Cowl, 445 F.2d 5S4. 

Ak—Chamber! v State, Cr, 240 So,2d 370, 46 Ak 
App. 247. 


ArL.-Loane v State, 611 S.W.2d 190, 271 Ark. 797, 
Cal -People v. Banks, 84 CaUptr. 367, 465 P.2d 263, 
2 C.3d 127. 

People v. Keun, 87 Cal.Rptr. 597, 8 C.A.3d 776. 
Ga.—Katzemky v. State. 183 S.E2d 749, 228 Ga. 6 
Ind.—Owen v. State, 381 N.E2d 1235, 269 Ind. 513, 
U.—State v. Mixon, 248 So.2d 307. 258 La. 835. 
Mich.—Peojrie v Shipp, 175 N.W.2d 529, 21 Mich.App. 
415—People v. Smith, 188 N.W. 2 d 161, 32 Mich. 
App. 232, 

Maa.—Anderson v. State, 413 So.2d 725. 

Mo.—State v. French, 476 S.W.2d 509—Start v. Smith, 
477 S.W.2d 67. 

N M —Start v. Hamsoo, App., 466 P.2d 890, 81 N.M. 
324, 

NC.—Start v. Harris, 181 SE2d 420, 279 N.C. 177- 
Sttte v, Taylor, 185 S.E2d 677, 280 N.C. 273. 
Utah—Start v. Harris, 489 P.2d 1008, 26 Utah2d 365. 
Wash.—Start v. Pam, 463 P.2d 200, 1 WashApp. 723, 
cert. den. 91 S.Ct. 249, 400 U.S 945, 27 L,Ed.2d 

250. 

Pr<ton c6 of counsel ns affecting burden of proof 

Mich.—People v. Young, 176 N.W.2d 420, 21 Mich, 
App 684—People v. Cards, 192 N.W,2d 10, 34 
Mich.App. 6 IS 

Requisites ind sufficiency of notice to counsel 

Cal.—People v. Keini, 87 CaLRptr. 597, 8 GA.3d 776. 
Ill—People v. Stringer, 264 N.E2d 31, 129 IH.App. 2 d 

251, aiH. 289 N.E2d 631, 52 IR 2 d 564. 

Absence of neensed’s counsel is not ritfiting 
proper lineup of acconplices 
Iowa-State v. Cunha, 193 N.W. 2 d 106. 

Procedure separating witness and accused's 
counsel 

US—Doyle v. Coorabe, D.CN.Y., 549 F.Supp. 354. 

Although accused has been given the 
Miranda warning, a separate and dif¬ 
ferent warning may be required in ad¬ 
vance of a lineup for identification pur¬ 
poses. 39 16 

39.16. Mass.—Com. v. Tempests, 279 N.E2d 663, 
361 Mass. 191. 

Nature of warning required 

U.S.—U.S. v. Ayers, CA.N.Y., 426 F.2d 524, ccrt dea 
91 S.Ct. 85. 400 U.S. 842, 27 L.Ed. 2 d 78. 

Specific advice of right of counsel at if« m 
required 

N.C—Start v. Williams, 185 S.E2d 174, 279 N.C 663. 

Identification evidence is not inad¬ 
missible because the identification was 
made by means other than a lineup . 39 - 20 

39.20. Ak—Brazen v. State, CriApp., 369 SoJd 25, 
writ den., Sup., 369 Sa2d 31. 

Ark.—McClain v. Start; 444 S.WJd 99,247 Ark. 33,39 
A.LJL3d 99Z 

Ga.—Moye v. State, 176 SLE2d 180, 122 Ga.App. 14, 
rek den. 193 S.R2d 562, 127 Ga.App. 33*. 

Itt—People v. Boyce, 252 N.E2d 71, 113 ID.App.2d 
266—People v. Hffl, 257 N.E2d 602, 121 DL 
AppJd 377—People v. Miller, 257 NE. 2 d 814,122 
DLApp.2d 126. 

Mich.—People v. Wilson, 173 N.W. 2 d 252, 19 Mich. 
App. 595. 

NJ.—State v. S unm o n s, 237 A.2d 630, 98 NJ.Soper. 
430; aflRL 247 A.2d 313, 52 NJ. 538, cert. den. *9 
ECt 1779, 395 US. 924, 23 LEd. 2 d 241-State v. 
Man, 256 A.2d 730, 107 NJ.Soper. 36-State v. 
Thomas, 257 A.2d 377, 107 NJ.Super. 12*. 

N.Y.—People v. Rodriguez, 444 N.YS. 2 d 981, 111 
MhcJd 747. 

Or.—State v. Roberts, 437 P.2d 731, 249 Or. 139. 
Pa.—Com. v. Stefiy, 399 A.2d 690, 264 Pa.Super. 110 

Sepuntlou of knesnes at showup not required 

Ma-State v. Wilhains, 448 EW. 2 d 865. 
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Absence of counsel at confrontation not ground 
for exclusion 

D.C.— U.S. v. Perry, C.A., 449 F.2d 1026,145 U.S.App. 
D.C. 364. 

UL—People v. Cesarz, 255 N.E2d 1, 44 I11.2d 180. 
N.M.*— State v. Samora, App., 490 P.2d 480, 83 N.M. 
222 . 

Formal lineup not prerequisite to admission of 
witness’ in-court identification 
U.S.—U.S. v. Furtney, C.A.Pa., 454 F.2d I, on remand, 
D.C, 351 F.Supp. 671. 

OkL—Grigsby v. State, Cr., 496 P.2d 1188. 

There is no legal requirement that 
accused be placed in a lineup, 3925 and a 
pretrial request for a lineup is ad¬ 
dressed to the discretion of the 
court 39 - 30 

39.25, U.S—U.S. v. Munroe, GA.Ga., 421 F.2d 644, 
cert. den. 91 S.Q. 79, 400 U.$. 851, 27 L.Ed2d 
89—Haskins v. U.S., C.A.Old., 433 F.2d 836- 
' U.S. v. MacDonald, GACal., 441 F.2d 259, cert, 
den. 92 S.Ct. 133, 404 U.S. 840, 30 LEd.2d 74. 
Am.—State v. Ferguson, 586 P.2d 190, 120 Ariz. 345. 
Cal—People v. Doran, 100 CiLRptr. 886, 24 CA.3d 
316, mod. on oth, grds. Ill CiLRptr. 793, 36 
CA.3d 592. 

UL—People v. Miller, 257 N.E2d 814, 122 HLApp.2d 
126—People v. Mitchell, 262 RE2d 798, 128 IlL 
App. 2d 90, cert den. 91 S.Q. 2194,402 U.S. 1010, 
29 L.Ed.2d 431 

Ind.—Stubblefield v. State, 386 N.E2d 665, 270 Ind. 
421. 

Md—State v. Price, 254 A2d 371, 7 Md.App. 210— 
Cummings v. State, 256 A.2d 894, 7 MdApp. 687. 
Mich.—People v. Mann, 280 N.W.2d 577, 89 Mich. 
App. 511. 

Mam.—State v. Crisler, 188 N,W.2d 768, 290 Mmn. 
374. 

Mo.—State v. Dickerson, App., 568 S.W.2d 559. 

Nev—Umb v. State, 611 P.2d 206, 96 Nev. 452. 
N.Y—People v. Sterner, 427 N.Y.S.2d 176,103 Misc.2d 

844. 

OkL—Roberson v. State, Cr., 483 P.2d 353. 

Pa.—Com. v. Sexton, 400 A.2d 1289, 485 Pa. 17. 

Coo. v. Rose, 401 A.2d 1148,265 PaSuper. 159. 
Tenn—Daugherty v. State, Cr., 478 $.W,2d 921. 

Tex.—Spencer v. State, Cr., 465 S.W.2d 370 
Wash.—State v. Weddd, 629 P.2d 912, 29 Wash-App. 
461. 

Power to compel patHcip a ti ott 

US.—Does v. U.S., GACaL, 431 F.2d 601—U.S. v. 

Donahue, CJLN.M., 442 F.2d 1315. 

D.C.—Dublin v. U.S., App., 388 A2d 461. 

WE—State v. Wilks, 358 N.W.2d 273, 121 WE2d 93, 
cert. den. 105 S.CL 2144, 85 LEdL2d 501. 

No cons ti t u tional right to lineup 

US.—U.S. V. Kennedy, GAAriz., 450 F.2d 1089, cert. 

dm. 92 ECt. 1793,406 US. 924, 32 LEd.2d 125. 
Am—State v. Aita, App., 561 P2d 1242, 114 Ariz. 
470. 

Kan.—State v. Porter, 574 P.2d 187, 223 Kan. 114. 
La.—State v. Boettcher, 338 Sa2d 1356. 

Pa.—Com. v. SteflV, 399 A2d 690, 264 Pa.Super. 110. 
Va.—Brown v. Owl, 184 S.E2d 786, 212 Va. 515, vac. 
is part 92 S.CL 2877, 408.US. 940, 33 LEd2d 
763. 

Not deprived of ft right to ft Hnenp 

CaL—People v. Mack, 136 CaLRptr. 283, 66 CA3d 
839. 

WMter 

US.—Appeal of Maguire, CAMam, 571 F2d 675, 
cert den. 98 S.CL 2249,436 US. 911, 56 EBd2d 
411. 

Pa.—Com. v. Goem, 404 A2d 133a 266 PaSuper. 359. 

v*Wteo^240 S.E2d 440, 294 N.C 159. 


No right to physical lineup as opposed to photo¬ 
graphic Uneup 

N.C —State v Ktng, 3C7 S,E2d 805, 64 N.C App 574 
3930. FU.—Skipper v State, App, 400 So 2d 797. 
rerad., Sup, 420 So.2d 877. 

La.—State v, Jackson, 338 So 2d 1363—State v Lthn- 
son, 343 So 2d 155 

Mass.—Com. v. Dickerson, 364 N E2d 1032, 3*2 Mass 
783. 

N.J.—State v. Schweitzer, 407 A 2d 1276, 171 N.JSu- 
per. 82. 

Pa.—Com. v. Farrell, 401 A.2d 790, 265 Pa.Super. 41, 

Relevant factors 

U.S.—US V. Ravtch, CA.N.Y, 421 F2d 1196, cert. 

den, 91 S.Ct. 69, 400 US 834, 27 L,Ed.2d 66 
Iowa-State v. Anderson, 308 N,W.2d 42. 

Denial held not abuse 

U.S.—U.S. V. Ravnch, C.A.N.Y, 421 F,2d 1196, cert, 
den, 91 S.Ct. 69, 400 U.S 834, 27 LEd.2d 66 
Mass.-Com, v. White, 376 N.E2d 1250, 6 Mass.App. 
88S. 

N.M.-State v. Padilla, App., 609 P.2d 727, 94 N.M. 
280. 

Okl—Suitor v. Suit, Cr., 629 P,2d 1266 
Pa.—Com. v. Farrell, 401 A.2d 790. 265 PxSuper. 41 
No proscription against participant speaking 
IlL—People v. Mathis, 371 N.E2d 245, 13 Ill.Dec. 528. 
55 m.App.3d 680. 

Whether a single person showup, 
that is, the showing of a suspect singly 
for identification purposes, is proper 
depends on the totality of the circum¬ 
stances. 3935 

39.35. U.S—Stoull v. Denno, N.Y., 87 S.Ct. 1967, 
388 US. 293, 18 L.Ed.2d 1199. 

U.S. ex rd. Spnngle v. FoUette, C.A.N.Y., 435 
F.2d 1380, cert den. 91 S.Q. 1214, 401 U.S. 980, 
28 L.Ed.2d 331. 

U.S. ex reL Foreman v. Cassete, D.CN.Y, 311 
F.Supp. 526—McCabe >. State of N.C., D.C.N.C., 
314 FSupp. 917—U.S. ex rel. Oliver v. Com. of 
Pa., D.C.Pa., 321 F.Supp. 192, affd, C.A., 468 
F.2d 908. 

Ala—Dooahoo v. State, Cr.App., 371 Sa2d 68. writ 
den., Sup., 371 Sc.2d 74. 

Alaska—Howe v. State, 611 P.2d 16. 

Ariz.—State v. Nunez, 492 P.2d 1178, 108 Ariz. 71. 
Ark.—Kaestd v. State, 626 S.W.2d 940, 274 Ark. 550. 
Cal.—People v. Bisognt 94 CiLRptr, 164,483 P.2d 780, 
4 C.3d 582. 

People v. Smith. 169 CaLRptr. 108, 112 CA.3d 
37, 

D.C.—Jackson v. U.S., C.A, 412 F.2d 149, 134 U.S. 
App.D.C 18—U^. v. Green, GA., 436 F.2d 290, 
141 U.S.App.D.C. 136 

Ga.—Strange v. State, 232 S.E2d 359, 141 GaApp. 9. 
Hawaii—State v. Bennett, 610 P,2d 502, 62 Haw. 59, 
IlL—People v. Davis. 261 N.E2d 314, 45 TlL2d 514. 
Ind.—Clark v. State, 380 N.E2d 550, 269 Ind. 316 
Iowa—State v. Washington, 257 N.W.2d 890, cert. den. 

98 S.O. 1881, 435 U.S. 1006 56 LEd2d 390. 
La.—State v. Johnson, 343 Sa2d 155. 

Mass.—Com. v, Alves, 380 N.E2d 701, 6 Mas&App. 
572. 

Minn.—State v. Christenson, 279 N.W.2d 81 
Miss.—Chambers v. State, 402 SoM 344. 

Mont.—State v. Jenkins, 629 ?2d 761. 

Nev.—Banks v. State, 575 fM 592, 94 Nev. 90. 
N.Y.—People v. Smith, 404 N.Y.S,2d 746 63 AD.2d 
754. 

N.G—State v. Daniels, 239 S.E2d 886 35 N.GApp. 
85, 

Pa.—Coot v. Strader, 396 A2d 697, 262 Pa.Super. 166. 
ILL—State v. DeUhuat, 401 A2d 1261, 121 R.I. 565. 
Not inherently unfair 

Ala.—Donaboo v. State, Cr.App., 371 So.2d 68, writ 
den., Sup., 371 So.2d 74. 
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a; —People V Bauer. 82 Cal Rptr. 357, 4bl P.2d 637, 

I C 3d 3e8. 37 A L R.3d 1398, cert, den, 91 S.Ct 
MC, 400 U S 927, 2* L Ed 2d 187—People v 
Fw»d, 153 Cai Rptr 60S, 464 P 2d 64. 1 CJd 694, 
cm den 92 S Cr 2418. two cases, 406 U S. 972,32 
L.Ed 2d 6*2. 

Masa—Cjm. >. Bcwden. 39*} NE2d 482, 379 Mass. 
4*2. 

Watth.—State > Kraus, 584 P2d *46, 21 Wash.App. 
388 

Justified only under certain circumstances 

111 -People v. Mi Math, 256 NE.2d 835, 45 IU2d 33, 
cert den 91 SO 92, 400 U.S 846. 27 LEdZd 83 

La,—State v Dunbar, 356 So,2d 956. 

Held not improper 

U S—Whitty V. State of Wia, CAW*., 436 F.2d 401, 
cert. den. 92 SCt. 125, 404 US. 837, 30 L.Ed.2d 
69 

Ala.—Brazell >. State, Cr App., 369 So,2d 25, writ den., 
Sup, 369 So. 2d 31 

Am.—State v Nelson, 633 P.2d 391, 129 Am. 582. 

Cai —People v, Smith, 91 CaLRptr. m, 13 CA.3d 897, 
52 A LR.3d 875. 

Del,—Jenkins v. State, 413 A.2d 874. 

Ga.—Murphy v Sure, 279 S.E2d 728, 158 GaApp. 
278. 

Ill -People v. Perry, 266 N.E2d 330, 47 IlL2d 402. 

People v. Lynch, 249 N.E24 649, 111 IH.App.2d 
52. 39 A.LR.3d 778—People v. Witcher, 257 
N.E2d 149, 121 III.App 2d 57—People v, Newson, 
273 N.E2d 416, 133 HLApp.2d 391. 

Ind—KeUy v. State, 379 N.E2d 963, 269 Ind. 231. 

Md.—Butler v. State, 416 A.2d 773, 46 Md.App. 317. 

Mass —Com. v. Harris, 479 N.E2d 690, 395 Mass. 296. 

Com. v. Cox. 384 N.E2d 224, 6 MasfcApp. 968. 

Mich.—People v. Solomon, 266 N.W.2d 453, 82 Mich, 
App. 502. 

Minn.—State v. Oksanen, 249 N.W.2d 464, 311 Mmn. 
553. 

Mo—State v, Dickerson, App., 568 S.W.2d 559. 

Mont.—Spurlock v. Critt, 614 P.2d 498, 188 Mont 449. 

Neb—State v. Reed, 195 N.W.2d 503, 188 Neb. 195. 

N.Y—People v Digiouflitte, 404 N.Y.$2d 879, 63 
A D 2d 703. 

People v. Bmja, 406 N.E2d 1066, 50 N.Y.2d 
366 429 N.Y.S.2d 173. 

NC—State v. Turner, 289 S.E2d 368. 305 N.C 356. 

Ohio—State v. Madison, 415 N.E2d 272, 64 Ohio St.2d 
322, 18 0.0.3d 491. 

Px.—Cora. v. BuDock, 393 A.2d 921, 259 Pa.Super. 467. 

Torn.—Forbes v. State, 559 SW.2d 318. 

Tex—Kinuthi v. Sate, Cr., 546 S.W.2d 323. 

Wash.—State v. Springfidd, 624 P.2d 208, 28 Wash. 
App. 446, 

W.Va.—State v Critzer, 280 S.E.2d 288. 

Wya—Alberts v. State. 642 P.2d 447. 

Held not justified 

U.S—U.S, v. Gamer, GA.UL, 436 F.2d 364. 

IE—People v. McMath, 256 N.E2d 835, 45 IR2d 33, 
cert den. 91 S.Ct 92. 

People v. Young. 266 N.E2d 16a 131 ULApp.2d 
113. 

Mich.—People v. Dixon, 271 N.W.2d 196, 83 Mich. 
App. 271. 

N.Y—People v. Dolphin. 429 N.Y.S.2d 732,77 AD.2d 
571. 

Not per se unconstitutional 

Ak,—Cartee v. State, Cr.App., 390 So.2d 1121, writ 
den., Sup., 390 Sa2d 1126 

Cola—People v. TrujiUa 276 ?M 179, 40 ColaApp. 
186. 

Mick—People v. Cartwright. 182 N.W.2d 811, 26 
Mkh.App. 687. 

Tenn.—Johnson v. State, Cr.App., 596 S.WJd 97. 

Display of inspect to identifying nhaews fcdd 
proper 

Md-BiUmger v. State, 267 A.2d 275,9 MdApp. 621 
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Held suggestive or improper 

U.S.—LeBarron v. Burke, D.C.Wis, 314 FSupp 657— 
U.S. ex rel. Harden v. Follette. D.CNY., 333 
F.Supp. 371, C.A., affd 450 F.2d 879, cert. den 92 
S.Ct. 343, 404 U.S. 966, 30 L.Ed.2d 286. 

Conn.—State v. Brown, 447 A 2d 734, 187 Conn 602. 

III.—People v. Magadanz, 261 N.E.2d 703, 126 Ill 
App. 2d 335. 

Ind.—Cooper v. State, 359 N.E.2d 532 

La.—State v. Williams, 341 So 2d 370. 

Me.—State v. St. Onge, 392 A.2d 47. 

Maas.—Com. v. Powell, 405 N.E2d 991, 10 Mass.App, 
57. 

N.Y.—People v. Mercado, 405 N Y.S.2d 129, 63 
A.D.2d 720. 

N.C.—State v. Yancey, 231 S.E.2d 637, 291 N.C. 656. 

Ohio—State v. Fields, 405 N.R2d 740. 62 Ohio Misc. 
14, 16 0.0.3d 382. 

W.Va.— State v. Kennedy, 249 S.E.2d 188 

Practice condemned 

IB.—People v. Sanders, 282 N R2d 742, 5 IlI.App.3d 
89. 

Tenn.—Wadley v. State, Cr.App, 634 S.W2d 658. 

Not condemned where counsel for suspect 
present 

U.S.—Allen v. Moore, C,A.Mass., 453 F.2d 970, cert 
den. 92 S.Ct, 2422, 406 U.S. 969, 32 L Ed 2d 668. 

Held admissible 

U.S.—Kirby v. Illinois, Ill., 92 S.Ct. 1877, 406 U.S. 682, 
32 L.Ed.2d 411. 

Ariz.—State v. Kelly, 597 P.2d 177, 123 Ariz. 24. 

Ga.—Silvers v. State, 259 S.E2d 203, 151 Ga.App. 216. 

Ind.—Duffy v. State, 415 N.E2d 715. 275 Ind. 191. 

Ma—Simms v. Sute, App., 568 S.W.2d 801. 

Pa.—Com. v. Bullock, 393 A.2d 921, 259 PaSuper 467. 

Tenn.—State v. Davidson, Cr.App., 606 S.W.2d 293. 

Not a showup 

Ala.—Danieb v. State, Cr., 343 So.2d 566. 

N.Y.—Matter of Leo T., 451 N.Y.S.2d 147, 87 A.D.2d 
297. 

Not extended to preindictment proceedings 

Ga.—Strange v. State, 232 S.E.2d 359, 141 Ga.App. 9. 

Defendant demanded confrontation 

Ohio—State v. Jones, 359 N.E2d 1386, 49 Ohio App.2d 
170, 3 0.0.3d 222. 

Not unduly suggestive 

U.S.—Simon v. Kuhlman, D.C.N.Y., 488 F.Supp. 59. 

Ark.—Kaestd v. State, 626 S.W.2d 940, 274 Ark. 550. 

Conn.—State v. Willin. 413 A.2d 829, 177 Conn. 248. 

Del.—Jenkins v. State, 413 A.2d 874. 

D.C—Singletary v. U.S., App., 383 A.2d 1064. 

Ga.—James v. State, 278 S.E2d 187, 157 Ga.App. 645. 

HL—People v. Tillman, 402 N.E2d 825, 37 Ill.Dec. 823, 
82 niAppJd 430. 

Ind.—Dearing v. State, 393 N.E2d 167, 271 Ind. 432. 

La.—State v. Green, 390 So.2d 1253. 

Maas.—Com. v. Storey, 391 N.E2d 898,378 Mass. 312, 
cert. den. 100 S.Ct. 2924,446 U.S. 955, 64 L.Ed.2d 
813. 

N.Y.—People v. Gonzalez, 403 N.Y.S.2d 514. 61 
A.D.2d 666, affd. 389 N.E2d 834,46 N.Y.2d 1011, 
416 N.Y^.2d 239. 

Wyo.—Seats v. State, 632 P.2d 946. 

CoMtitatiomUy tutpfrt 

U.&—WBlkt v. Ajeilo, D.CConn., 496 F.Supp, 804, 
afld., CA., 652 F.2d 55. 

RettaMHty not tainted 

US—US v. Craft, C.A.MHS., 691 F.2d 205, cert. den. 
103 S.CL 1782, 460 U.S. 1087, 76 LEd.2d 352. 

4a US—US v. Seriin, CA.IU., 538 F.2d 737. 

Ga.—Styles v. State, 228 S.E2d 28, 139 GaApp. 128. 

IE—People v. Daniels, 392 N.E2d 95, 29 IliDec. 538, 
73 DLAppJd 394. 

La.—State v. Wright, 410 So2d 1091 

OkL—Hmr v. State, Or.. 597 347. 

At pretrial confr on t a tion 

Md.—Dorsey v. State, 262 A.2d 591, 9 Md.App. 80. 


Wash.—State v. Haynes, App., 559 P-2d 583, 16 Wash. 
Anp 778, 

Evidence of pretrial identification, as 
by means of a lineup or otherwise, may 
be admissible , 4,15 and the testimony of 
a witness that the victim of the crime, 
by personal observation, by photo¬ 
graphs, or by other means, identified 
accused as the perpetrator, may be 
admissible as substantive evidence . 4010 

40.5. US—U.S v. Halley, CA.Cal., 431 F.2d 1180, 
cert. den. 91 S.Ct. 89b, 401 US. 916, 27 L.Ed.2d 
816, reh. den, 91 S.Ct 1239, 401 U.S 1004, 28 
L.Ed.2d 540. 

U S. ex rel Ragazzim v. Bnerley, D.C.Pa., 321 
FSupp 440. 

D C.—U.S v McNair, C.A.. 433 F.2d 1132, 140 U.S. 
App.DC. 26—US v. Hallman, C.A., 439 F.2d 
603, 142 U.S App.D C. 93. 

Ill.—People v. Martin, 265 N.E.2d 685, 47 Ill 2d 331, 
cert. den. 91 S.Ct. 2240, 403 US. 921, 29 L.Ed.2d 
700. 

People v. Dismuke, 263 N.E.2d 611, 130 III. 
App.2d 525. 

Ind.—Owens v. State, 427 N.E.2d 880. 

Md-Rife v. State, 267 A.2d 326, 9 Md.App. 658, cert, 
den 91 S.Ct. 2185, 402 U.S 998, 29 L.Ed.2d 
165—Crenshaw v. State, 283 A.2d 423, 13 Md. 
App. 361, 

Mass.—Com. v. Lymes, 372 N.E.2d 273, 6 Mass.App. 
834. 

Mich.—People v. Jones, 180 N.W.2d 818, 24 Mich.App. 
702. 

Mo.—State v. Tyler, 454 S.W 2d 564. 

Neb.—State v. Joseph, 274 N.W.2d 880, 202 Neb. 268. 
NJ.—State v Ruggiero, 279 A.2d 128, 115 N.J.Super. 
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N.M.—State v. Turner, App., 468 P.2d 421, 81 N.M. 

450, cert. den. 469 P.2d 151, 81 N.M. 506. 

NC.—State v. Moore, 271 S.E.2d 242, 301 N.C 262. 
Okl.—Ziegler v. State, Cr., 610 P.2d 251. 

Tenn.—Buchanan v. State, 454 S.W 2d 178, 2 Tenn.Cr. 
App. 398. 

Tex.—Thames v. State, Cr, 453 S W.2d 495, vac. in 
part, on oth. grds., 92 S.Ct. 2863, 408 U.S. 937, 33 
L.Ed.2d 755, reh. den. 93 S.Ct. 177, 409 U.S. 898, 
34 LEd.2d 156, on remand 490 S.W.2d 828. 
Utah—State v. Underwood, 479 P.2d 794, 25 Utah2d 
234. 

Va.—Martin v. Com., 173 S.E 2d 794, 210 Va. 686. 
Wash.—State v. Thorkelson, 611 P.2d 1278, 25 Wash. 
App. 615. 

Photographs of lineup 

U.S—U.S. v. Sherman, C.A.Va., 421 F.2d 198, cert, 
den. 90 S.Ct. 1717. 398 U.S. 914, 26 LEd.2d 
78—.U.S. v. Eustace, C.A.N.Y., 423 F.2d 569. 
Alaska—Viveros v. State, 606 P.2d 790. App. after 
remand 633 P.2d 289. 

Ga,—Huggins v. State, 326 S.E2d 821, 173 GaApp. 
457. 

Ill—People v. Glover, 273 N.R2d 367, 49 II1.2d 78. 
Iowa—State v. Whetstine, 315 N.W.2d 758. 

La.—State v. Mitchell, 356 So.2d 974, cert. den. 99 
S.Ct 310, 439 U.S. 926, 58 L.EcL2d 319. 

Neb.—State v. Hunt, 322 N.W.2d 621, 212 Neb. 214. 
N.C—State v. Bundridge, 239 $.E2d 811, 294 N.C. 45. 
Held inadmissible where rights violated 
U.S.—U.S. V. Roth, C.A.N.Y., 430 F.2d 1137, cert. den. 

91 S.Ct. 583, 400 U.S. 1021, 27 L.E<L2d 633. 
D.C.—U.S. v. Greene, C.A.D.C, 429 F.2d 193, 139 
U.S.App.D.C. 9. 

Held inadmissible under circumstances 

OkL—Fink v. State, Cr., 480 P.2d 938. 

Evidence concerning extrajudicial identifica¬ 
tions should not be offered in evidence 
Miss.—Simes v. State, 250 $o.2d 705. 

Ohio-State v. Breedlove, 271 N.E2d 238, 26 Ohio 
St.2d 178. 


Irrelevant 

Mass.—Com. v. Lacy, 358 N.R2d 419, 371 Mass. 363. 
40 10, U.S.-U.S. v. Bierey, C.A.Mo., 588 F.2d 620, 
cert. den. 99 S.Ct 1260, 440 U.S. 927, 59 L.Ed.2d 
482. 

Ala.—Thomas v. State, Cr.App., 399 So.2d 915. 

Ark.—Caldwell v. State, App., 594 S.W.2d 24, 267 Ark. 
1053. 

Colo.—Kurtz v. People, 494 P.2d 97, 177 Colo. 306. 
Conn.—State v. Ledbetter, 441 A.2d 595, 185 Conn. 
607. 

Fla.—State v Freber, 366 So.2d 426; overruling Willis 
v. State, 217 So.2d 106. 

Ga.—Smith v. State, 238 S.R2d 884, 239 Ga. 744. 
Hawaii—State v. Masaniai, 628 P.2d 1018, 63 Haw. 
354. 

Ill—People v. Palmer, 265 N.E.2d 627, 47 I11.2d 289, 
cert den. 91 S.Ct. 1532, 402 U.S. 931, 28 LEd.2d 
866 . 

People v. Bailey, 377 N.E2d 273, 18 IlLDec. 
120, 60 IlI.App.3d 1046. 

Ind.—Borden v. State, 400 N.R2d 1368, 272 Ind. 668. 
La.—State v. Frisco, 411 So.2d 37. 

Me.—State v. Commeau, 438 A.2d 454. 

Md.—Jones v. State, 270 A.2d 827, 10 Md.App. 420. 
Mass.—Com. v. Schlieff, 369 N.E.2d 723, 5 Mass.App. 
665—Com. v. Morgan, 381 N.R2d 1126, 6 Mass. 
App. 939. 

Mo.—State v. Gillum, App., 540 S.W.2d 167. 

N.H.—State v. Preston, 442 A.2d 992, 122 N.H. 153. 
Ohio—State v. Washington, 381 N.E.2d 1142, 56 Ohio 
App.2d 129, 10 O.0.3d 150. 

Or.—State v Fennell, 489 P.2d 964, 7 Or.App. 256. 
Pa.—Com. v: DeFilice, 375 A.2d 360, 248 Pa.Super. 
516—Com. v. Gore, 396 A.2d 1302, 262 Pa.Super. 
540. 

Tex,—Rudd v. State, CrApp., 616 S.W.2d 623. 

Victim unable to identify accused at trial 
Cal.—People v. Scoglio, 82 CalRptr 869, 3 C.A.3d 1. 
Victim required to be present at trial for cross- 
examination 

Md.—Dorsey v. State, 262 A.2d 591, 9 Md.App. 80, 
Testimony admissible only if identification pro¬ 
cedure was legal 

U.S.—Taylor v. Swenson, D.C.Mo., 327 F.Supp. 1165, 
affd, C.A., 438 F.2d 593. 

Ind —Johnson v. State, 281 N.E.2d 473, 258 Ind. 383, 
overruling Jacoby v. State, 180 N.E. 179, 203 Ind. 
321, and Thompson v. State, 58 N.R2d 112, 223 
Ind. 39. 

Md.—Dorsey v. State, 262 A.2d 591, 9 Md.App. 80. 
To affect weight rather than admissibility 
Ariz.—State v. Skelton, App., 629 P.2d 1017, 129 Ariz. 
181. 

Ill—People v. Hooker, 421 N.R2d 301, 51 IliDec. 793, 
96 Ill.App.3d 127. 

People v. Robinson, 279 N.R2d 526, 3 III 
App.3d 843—People v. Norfleet, 281 N.E^d 761,4 
Ill.App.3d 758. 

Ind.^Johnson v. State, 277 N.K2d 791, 257 Ind. 634. 
Md.—Coward v. State, 268 A.2d 508, 10 Md.App. 127. 
Minn.—State v. Comparetto, 193 N.W.2d 626, 292 
Minn. 425. 

Nev.—Collins v. State, 492 P.2d 991, 88 Nev. 9. 
N.C—State v. Bass, 186 S.R2d 384, 280 N.C. 435. 
Or.—State v. Denniston, 491 P.2d 1189, 8 Or App. 64. 
Pa.—Com. v. White, 290 A.2d 246, 447 Pa. 331. 
Wash.—State v. Nettles, 492 P.2d 567* 6 WashApp. 
257, affd. 500 P.2d 752, 81 Wash.2d 205. 

Identification of accused at lineup held testimo¬ 
ny of extra-judicial identification and inad¬ 
missible as original testimony 
Okl—Gillespie v. State, Cr., 355 P.2d 451—Co thrum, v. 
State, Cr., 379 P.2d 860—Prideaux v. State, Cr., 
473 P.2d 327. 

Length of detention held not unreasonable 

Mich.—People v. Matthews, 184 N.W.2d 474, 28 Mich. 
App. 473. 
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Rule inapplicable to lineup identification 
Wis.—Quinn v. State, 183 N.W.2d 64, 50 Wis.2d 101. 
Admissibility limited to corroborating testimony 
of identifying witness 
Fla.—Johnson v. State, App., 249 So.2d 452. 

41,5. Md.—Smith v. State, 249 A2d 732, 5 Md.App. 
23—Smith v. State, 250 A.2d 285, 6 Md.App. 59, 
cert. den. 90 S.Ct. 1402, 397 U.S. 1057,25 L.Ed.2d 
674. 

Evidence held inadmissible 

(4) Offer to bare arm. 

R.I.—State v. Beaulieu, 290 A.2d 850, U0 R.I. 113. 

Where accused is detained in custo¬ 
dy for identification procedures, 
whether the resulting evidence will be 
admissible may depend on whether the 
time of detention was reasonable or 
unreasonable , 41,0 and on other 
factors . 4115 

41.10. D.G—Adams v. U.S., CA., 399 F.2d 574, 130 
U.S.App.D.C 203—Williams v. U.S, C.A., 419 
F.2d 740, 136 U.SApp.D.G 158, app. after re¬ 
mand 469 F,2d 540, 152 U.S.App.D.G 134, cert, 
den. 93 S.Ct 203, 409 U.S. 872, 34 L.Ed.2d 
123—Frazier v. U.S., GA., 419 F.2d 1161, 136 
U.S.App.D.G 180, app. after remand 476 F.2d 
891, 155 U.SApp.D.G 135. 

Lineup violating “unnecessary delay” require¬ 
ment renders courtroom identification inad¬ 
missible 

Pa.—Com. v. Futch, 290 A.2d 417, 447 Pa. 389. 
41.15. U.S.—Gonzalez v. Hammock, C.A.N.Y., 639 
F.2d 844, cert. den. 101 S.Ct. 880, 449 U.S. 1088, 
66 LEd.2d 815. 

Ala.—Thomas v. State, Cr.App.. 399 So.2d 915. 
Minn.—Meyer v. State* 316 N.W.2d 545. 

Tex.—Jones v. State, Cr., 458 S.W.2d 62. 

Illegality of arrest 

N.G—State v, Mathis, 247 S.R2d 919, 295 N.G 623. 
Pa.—Com. v. Harper, 375 A.2d 129, 248 Pa.Super. 344. 
Wis.—State v. Brown, 185 N.W.2d 323, 50 Wis.2d 565. 

Existence of probable cause for arrest without 
warrant ' 

HI.—People v. Toliver, 273 N.R2d 274, 133 IU.App.2d 
266-People v. Hobson, 275 N.R2d 272, 1 Ill. 
App.3d 511 

Before a court order will be made to 
compel a person suspected of commit¬ 
ting a crime to appear to participate in 
a lineup it must be specified how the 
conclusion was reached that such per¬ 
son was a suspect 41 * 20 

41J0. D.C.—Wise V. Murphy, App., 275 Aid 205. 
N.Y.—People v. Falco, 324 N.Y.S.2d 680, 67 Misc.2d 
520. » 

Court order not required before conducting line¬ 
up 

U.S.-UR v. Phillips, GA.U., 416 F.2d 954, cert. den. 
90 S.G. 981, 397 U.S. 953, 25 LEd.2d 136. 

Presence of counsel 

D.G—Williams v. U.S., GA., 419 F.2d 740, 136 U.S. 
App. D.C. 158, app. after remand 469 F.2d 540,152 
URAppJXG 134, cert. den. 93 S.Q. 203, 409 U.S. 
872, 34 LEdJd 123—Frazier v. UR, GA., 419 
FJd 1161, 136 U.S.App.D.C. 180, app. after re¬ 
mand 476 F.2d 891, 155 U.S.App.D.C. 135, 

Suppression of identification testimo¬ 
ny on basis of suggestivity is proper 
only as tool to curtail improper police 
procedure . 41 * 25 

41J5. D.C.—Hill v. U.S., App., 367 A.2d 110. 


N.Y.—People v. Coleman, 412 N.Y.S.2d 44, 66 A.D.2d 
982. 
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42. U.S.—Gregory v. U.S., C.A.Nev.; 391 F,2d 281, 
cert, den 89 S.Ct 157, 393 U.S. 870, 21 LEdJd 
138—Louie v. U.S., C.A.Cal., 426 F.2d 1398, cert, 
den. 91 S.Ct 180, 400 U.S. 918, 27 LEd.2d 
158—U.S. v. Jackson, C.A.Ga., 451 F.2d 259— 
U.S. v. Scott, C.A.Ariz. 452 F.2d 660. 

U.S. v. Mendoza-Torres, D.C.Ariz., 285 F.Supp. 
629. 

Ala.—Little v. State, Cr., 357 So.2d 379. 

Ariz.—State v. White, 426 PJd 796, 102 Ariz. 162. 

State v. Forteson, 447 P.2d 560, 8 ArizApp. 468. 
Cal.—People v. Norman, 60 Cal.Rptr. 609, 252 C.A.2d 
381, cert. den. 88 S‘.Ct. 1819, 391 U.S. 923, 20 
LEd.2d 661. 

Colo.—Vigil v. People, 415 P.2d 863, 160 Colo. 201. 

Conn.—State v. Baker, 437 A.2d 843, 182 Conn. 52. 

D.C.—Jackson v. U.S., C.A., 301 F.2d 515, 112 U.S. 

App.D.G 191, cert. den. 82 S.G. 947, 369 U.S. 

859, 8 L.Ed.2d 17—Stevenson v. U.S., C.A., 380 
F.2d 590, 127 U.SApp.D.G 43, cert. den. 88 S.Ct. 
347, 389 U.S. 962, 19 L.Ed.2d 375. 

Fla.—Bryant v. State, 235 So.2d 721—Ivey v. State, 
App., 176 So.2d 611—Jenkins v. State, App., 208 
So.2d 276—Ponder v. State, App., 221 So.2d 437— 
Dargans v. State, App., 259 So.2d 782. 

Ga.—Mooney v. State, 178 S.R2d 281, 122 GaApp. 
650. 

IU.—People v. Christiansen, 254 N.E.2d 156, 118 III 
App.2d 51—People v. Miller, 257 N.R2d 814, 122 
Ill.App.2d 126. 

Ind.—Pierce v. State, 256 N.E2d 557, 253 Ind. 650— 
Bruce v. State, 375 N,R2d 1042, 268 Ind. 180, 
A.LR.4th 616, cert. den. 99 S.Ct. 586, 439 U.S. 
988, 58 LEd.2d 662. 

Kan.—State v. Inzerillo, 383 P.2d 546, 191 Kan. 586- 
State v. O’Neal, 461 P.2d 801, 204 Kan. 226- 
CJR dted in State v. Murdock, 689 P.2d 814, 
818, 236 Kan. 146. 

Ky—Riley v. Com., 620 S.W.2d 316. 

Md.—Hall v. State, 196 A2d 874, 233 Md. 378, cert 
den. 84 S.Ct. 1890, 377 U.S. 982, 12 LEd.2d 75a 
Md.—Chandler v. State, 329 A2d 430, 23 MdApp. 
645. 

Mich.—People v. Davis, 170 N.W.2d 274, 17 Mich.App. 
615. 

Minn.—State v. Bonner, 146 N.W.2d 770, 275 Minn. 
280, cert. den. 87 S.Ct. 2126, 388 U.S. 923, 18 
LEdJd 1373. 

Miss.—Nixon v. State, 336 So.2d 742. 

Mo.—State v. Varner, 329 S.W.2d 623, cert. den. 81 
S.G. 468, 365 U.S. 803, 5 LEd.2d 460-State v. 
Watson, 386 S.W.2d 24, app. dism., cert. den. 85 
S.G. 1458, 381 U.S. 275, 14 LEdJd 431-State v. 
Dupree, 477 S.W.2d 129. 

Neb.-Stete v. Riley, 154 N.W.2d 741, 182 Neb. 30a 
Nev.-Scott v. State, 434 P.2d 435, 83 Nev. 468. 

NJ.—State v. Harris, 362 A2d 1300, 143 NJ.Super. 
314. 

N.M.—State v. Miller, 440 P.2d 792, 79 N.M. 117. 
N.Y.—People v. Hicks, 438 N.Y.S.2d 964, 108 Misc.2d 
730. 

N.G—Chapman v. State, 166 S.E2d 873, 4 N.CApp. 
438—State v. Britt, 174 S.R2d 69, 8 N.GApp. 262, 
affd. 92 S.CL 431, 404 UR 226, 30 LEd.2d 400. 
OkL—Lester v. State, Cr., 416 P.2d 52—Humphrey v. 
State, G. f 485 P.2d 782, 

Pa.—Com. v. Lowenberg, 392 A.2d 1274, 481 Pa. 244. 
Tex.—Childress v. State, G* 472 S.W.2d 133. 

Va.—Avent v. Com, 164 S,R2d 655, 209 Va. 474. 
Wash.—State v. Slack, 472 P.2d 541, 3 WashApp. 116, 
Negative evidence 
(2) Other matters. 

U.S.-U.S. v. Phillips, C.A.Ohio, 575 F.2d 97. 

Palm prints 

UR—Capparella v. Boslow, D.GMd., 308 F.Supp. 209. 
D.C.—Smith v. U.S., C.A., 324 F.2d 879, 117 URApp. 
D.C. 1, cert. den. 84 S.G. 1632, two cases, 377 U.S. 
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954,12 L.Ed.2d 498, reh. den. 85 S.Q. 21, 379 UR 
973, 13 LEd.2d 80. 

Ga.—Jenkins v. State, 274 S.R2d 618, 156 GaApp. 
387. 

Kan.—State v. Henson, 562 P.2d 51, 221 Kan. 635. 
Mich—People v. Hill, 192 N.WJd 84, 34 Mich.App. 
669. 

Wash.—State v. Jones, 614 P,2d 190, 26 WashApp. 
551. 

Time when fingerprints left 

Fla.—Dixon v. State, App., 216 So.2d 85. 

Md.—Lawless v. State, 241 A.2d 155, 3 Md.App. 652. 
Mass.—Com. v. Jones* 275 N.R2d 143, 360 Mass. 498. 
N.C.—State v. McMfflian, 259 S.E.2d 404, 43 N.C.App. 
520, cert. den. 261 S.E.2d 925, 299 N.G 123. 

Fingerprints taken during lawful detention 

U.S.—U.S. V. Aloisio, C.A.IU., 440 F.2d 705* cert. den. 

92 S.G. 49, 69, 404 U.S. 824, 30 LEdJd 51. 
Cal.—People v. Solomon, 82 CaLRptr. 215, 1 C.A3d 
907. 

Ga.—Manor v. State, 170 S.E.2d 290, 225 Ga. 538, vac. 
in part on oth. grds. 92 S.G. 2856,408 U.S. 935,33 
L.Ed.2d 750, reh. den. 93 S.G. 89,409 U.S. 897, 34 
L.Ed.2d 163, on remand 194 S.R2d 410, 229 Ga. 
731. 

NG.—State v. Barber, 179 S.E.2d 404, 278 N.G 268. 
Tex.—’Williams v. State, Cr., 461 S.W.2d 614. 
Fingerprints taken during trial 
Tex.—Price v. State, Cr., 449 S.W.2d 73-Bullaid v. 
State, Cr., 548 S.W.2d 13. 

Not rendered inadmissible by failure to warn of 
rights 

Ark.—Blanton v. State, 458 S.W.2d 373, 249 Ark. 181, 
cert den. 91 S.CL 1240, 401 U.S. 1003, 28 LEd.2d 
539. 

Laying foundation 

Ariz.—State v. Thornton, 493 P.2d 902, 108 Ariz. 119. 
Ind.—Dorton v. State; 419 N.E.2d 1289. 

Mass.—Com. v. LaCorte, 369 N.R2d 1006, 373 Mass. 
700. 

Handprint 

Wash.—State v. Favro, App., 487 P.2d 261, 5 Wash. 
App. 311, cert. den. 92 S.G. 1309, 405 U.S. 1040, 
31 LEd.2d 580. 

Constitutional rights 

N.C.—State v. Walls, 231 S.R2d 196, 32 N.GApp. 218. 
Or.—State v. Holbrook, 653 P.2d 241, 60 Or.App. 159. 
Latent fingerprints 
La.—State v. Sheppard, 350 So.2d 615. 

Neb.-State v. Pena, 302 N.W.2d 735, 208 Neb. 250. 
Fingerprints obtained at Jail 
Fla.—Singletary v. State, App.3 Dist., 428 So.2d 355. 
Illegal arrest 

U.S.—U.S. v. Lewis, D.GMich., 576 F.Supp. 330. 
Cal.—People v. Rosales, 5 Dist, 200 CaLRptr. 310, 153 
GA. 3d 353 refusing to follow People v. Solomon, 
1 CaLApp.3d 907, 82 CaLRptr. 215. 

42A UR—Pinion v. U.S., GA.Ga., 397 FJd 27— 
U.S. v. ScarpeOino, GA.Minn., 431 F.2d 475. 
Ga.—Harper v. State, 253 S.E2d 822, 149 GaApp. 146. 
Ind.—Paschall v. State, 283 N.E2d 801, 152 Ind.App. 
408. 

La.—State v. Hall, 262 So.2d 498, 262 La. 135. 

Md.—Hannah v. State, 239 A.2d 124, 3 Md.App. 325. 
Tenn.—Banks v. State, Cr., 556 S.WJd 88. 

Tex.—Alcorn v. State, Cr., 415 S.W Jd 666—Wallace v. 
State, G., 458 S.W.2d 67. 

Laying fotmdhtion 

UR—U.S. V. Gibson, GATex., 416 FJd 326. 

D.C—Patten v. UR, App., 248 A2d 182. 

Fla.—Dixon v. State, App., 216 SoJd 85—Martin v. 
State, App* 218 SoJd 195. 

N.M.—State v. Miller, 440 PJd 792, 79 N.M. 117. 
43. U.S.—McDonnell v. U.S., CARD* 455 FJd 91, 
app. after remand 472 F.2d 1153, cert. den. 93 
S.G. 2785, 412 US. 942, 37 LEdJd 402. 
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Cal—People v. Zismer, SO Cal.Rptr. 184, 275 C.A.2d 
660. 

Fla.—Sloan v. State, App., 235 So, 2d 745. 

Ill.—People v. Hanson, 198 N.R2d 815, 31 II1.2d 31. 
People v. Kozlow&ki, 238 N.E.2d 156. 95 Ill. 
App.2d 464. 

Ind.—Johnson v. State, 380 N.R2d 566, 177 Ind.App 
501. 

Kan.—State v. Jackson, 556 P 2d 885, 220 Kan. 675. 
Md.—Graham v. State, 212 A.2d 287, 239 Md. 521. 
Mich.—People v. Flores, 284 N.W.2d 510, 92 Mich. 
App. 130. 

Neh.—State v. Carr, 154 N.W.2d 526, 182 Neb. 308. 
N.C.—State v. Long, 237 S.E2d 728, 293 N.G 286. 
State v. Gosnetl, 248 EE2d 756, 38 N.C.App. 
679, petition den. 267 S.E.2d 657, 296 N.G 587. 

Same standards of proof for both footprints and 
fingerprints 

Md.—Palmer v. State, 268 A,2d 582, 10 Md.App. 152. 

45. N.G—State v. Brown, 139 S.E.2d 609, 263 N.G 
327. 
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46. Alaska—Battese v. State, 425 P.2d 606. 

Ill—GJ jS. dted in People v. Robbins, 315 N.E.2d 198, 

203, 21 IU.App.3d 317. 

S.D.—State v. Haray, 179 N.W.2d 723, 85 ED. 202. 
Foundation evidence required 
Cal.—People v. Zismer, 80 Cal.Rptr. 184, 275 C.A,2d 
660. 

47. la connection with other evidence 

(3) Other matters. 

Cola—Velarde v. People, 399 P.2d 245, 156 Colo. 375. 
Coon.—State v. Jonas, 363 A.2d 1378, 169 Conn. 566. 

Provided there has not been a violation 
of constitutional rights, a variety of 
evidence may be introduced to estab¬ 
lish and identify footprints . 53 - 5 

533. N.Y.—People v. Middleton, 429 N.E2d 1Q0, 54 
N.Y.2d 42, 444 N.Y.E2d 581. 

Shoes, photographs, impressions, and expert 
opinion 

Minn.—State v. Hall. 176 N.W.2d 254, 286 Minn. 424. 

Tracings 

Minn.—State v. Hall, 176 N.W.2d 254, 286 Minn. 424. 

Casts 

N.G—State v. Bines, 173 S.E2d 605, 8 N.CApp. 1, 
cert. den. 92 S.Ct. 1318, 405 U.S. 1040, 31 LEd.2d 
58a 

5330. UE—UE v. Annedo-Sarmiento, C.A.N.Y., 
545 F.2d 785, cert. den. 97 S.Ct. 133a 1331, three 
cases, 430 UE 917, 51 LEd.2d 595—U.S. v. 
Dupree, GA.Mo., 553 F.2d 1189, cert den. 98 
ECt 613, 434 UE 986, 54 L.Ed.2d 480. 

HI—People v. Fmney, 232 N.E2d 247, 88 IU.App.2d 

204, 88 ECt 2304, 392 UE 936, 20 L.Ed.2d 1394. 
Ind—Harris v. State, 373 N.E2d 149, 268 Ind. 12. 
Kan.—State v. Weigd. 612 P^d 636, 228 Kan. 194. 
Mass.—Com. v. Fes**, 341 N.E2d 276, 369 Mass. 419. 
Mich.—People v. Bozzi, 193 N.W^d 373, 36 Mich-App. 

IE 

Mont—State v. Pendergrass, 586 P.2d 691, 179 Mont 
106, app. after remand 615 P.2d 201. 

Ohio—State v. Sutton, 411 N.E2d 818,64 Ohio Appld 
105, 18 O.OJd S3. 

Or.—Stale v. Carcerano, 390 P.2d 923, 238 Or. 208, 
cert den. 85 ECt 921, 380 UE 923, 13 LEd2d 
807. 

EG—State v. Plyler, 270 EE2d 126, 275 S.C. 291- 
State v. Stewart, 272 EE2d 628, 275 EG 447. 

Sp ectro gram 

(1) Held not admissible. 

CaL—People v. King, 72 CaLRptr. 478, 266 GA.2d 
437. 

Ind.—Cornett v. State, 450 N.E2d 498. 

Md—Reed v. State, 391 A.2d 364, 283 Md 374, 97 
A.LR.3d 201. 


N J.—State v. Cary, 239 A 2d 680, 99 NJ.Super. 323, 
op supp. 264 A.2d 209, 56 N.J. 16. 

. N.Y.—People v. Collins, 405 N.YS.2d 365, 94 Mich.2d 
704. 

(2) Fuller record required before ruling made on 

admissibility. 

N.J.—State v Cary, 250 A.2d 15, 53 NJ. 256. 

(3) Held admissible, 

D.G-U.S. v. Raymond, D.C., 337 F.Supp. 641, affd., 
C.A., 498 F.2d 741, 162 US.App.D.C. 199. 

Me.—State v. Williams, 388 A.2d 500. 

Minn.—State ex rel, Trimble v. Hedman, 192 N.W.2d 
432, 291 Minn. 442, 49 A.L.R.3d 903. 

N.Y.—People v. Bein, 453 NY.S.2d 343, 114 Misc2d 

1021 . 

Voiceprint analysis 

Mich.—People v. Smith, 252 N.W.2d 488, 73 Mich. 
App. 463-People v. Tobey, 257 N.W2d 537, 401 
Mich. 141. 

N.Y.—People v. Evans, 393 N Y.S.2d 674, 90 Misc.2d 
195. 

Pa.—Com. v Topa, 369 A.2d 1277, 471 Pa. 223. 

Voice lineup 

Alaska—Gonzales v. State, 593 P.2d 257. 

Colo.—People v. Palmer, 570 P.2d 251, 194 Colo. 186. 

N.Y.—People v. Clow, 406 N.YS.2d 598, 62 A.D.2d 
880. 

54. U.S.-U.S. v. DiMuro, C.A.Mass., 540 F.2d 503, 
cert. den. 97 S Ct. 733, four cases, 429 U.S. 1038, 
50 L.Ed.2d 749. 

Ala.—Odom v State, Cr., 356 So.2d 242, cert. den. Ex 
parte Odom, Cr., 356 So.2d 246. 

Ark.-GJE cited in Smith v. State, 402 S.W.2d 412, 
240 Ark. 771, 87 SCt. 528, 385 U.S. 980, 17 
L.Ed.2d 442. * 

Cal.—People v. Lindsay, 38 Cal.Rptr, 755, 227 C.A.2d 
482. 

Fla.—Simon v, State, App., 209 So.2d 682. 11 

Ga.—Morris v. State, 258 S.E.2d 302, 150 Ga.App. 652. 

Ill.—People v. Nelson, 262 N.E2d 225, 127 fil.App.2d 
238. 

Kan.—State v. Hill, 394 P.2d 106, 193 Kan, 512. 

Mass.—Com. v. Guerro, 207 N.E2d 887, 349 Mass. 
277. 

Minn.—State ex rel. Trimble v. Hedman, 192 N.W.2d 
432, 291 Minn. 442, 49 A.LR.3d 903. 

Miss.—CJE quoted at length In Fondren v. State, 175 
So.2d 628, 634, 253 Miss. 241. 

NJ.—State v. Perez, 375 A2d 277, 150 N.J.Super. 166. 

N.Y.—People v. Mazzone, 392 N.YE2d 1004, 89 
Misc.2d 965. 

N.G—State v. Coleman, 154 S.E2d 485, 270 N.G 357. 

.Pa.—Com. v. Reid, 292 A.2d 297, 448 Pa. 288. 

S.C.—State v. White, 133 S.E2d 320, 243 S.C. 238. 

Tex.—Lee v. State, Cr„ 455 S.W.2d 316. 

Absence of voice comparison involves great dan¬ 
ger of prejudice 

Ohio—State v. Dick, 271 N.E2d 797, 27 Ohio St.2d 

, 162. 

Voice heard over CB radio 

Ala.—Stemple v. State, Cr., 352 So.2d 33. 

Inadmissible 

Mont—State v. Pendergrass, 586 P.2d 691, 179 Mont 
106, app. after remand 615 P.2d 201. 

Identification not Impermissibly suggestive 

N.Y.—People v. Collins, 456 N.L2d 1188, 60 N.Y.2d 
214, 469 N.YE2d 65. 
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54.5. UE—UE v. Moore, GA.N.Y., 571 F.2d 76. 

Ala.—Odom v. State, Cr., 356 Sc.2d 242, cert. den. Ex 
parte Odom, 356 So.2d 246. 

Cal.—People v. Hess, 90 Cal.Rptr. 268,10 C.A.3d 1071, 

43 A.L.RJd 643. 

Fla.—Worley v. State, App., 263 So.2d 613. 

Ill.—People v. Schwartz, 340 N.K2d 583, 34 IlI.App.3d 
1043. 

Ind.—Allison v. State, 166 N.E2d 171, 240 Ind. 556, 
app. dism. and cert. den. 81 S.Ct. 822, 365 U.S. 


22A CJS 122 


608, 5 L.Ed.2d 821, reh. den. 81 S.Ct. 1349, 366 
U.S. 927, 6 LEd.2d 386. 

Mich.—People v. Greer, 198 N,W.2d 29, 39 Mich.App. 
564. 

N.J —State v. Carminati, 405 A.2d 456, 170 NJ.Super. 

1 . 

Ohio—State v. Forte, 277 N.E2d 559, 29 Ohio App.2d 
24. 

Identification of telephone caUer by circumstan¬ 
tial evidence 

U.S.—U.S. V. Holder, D.GMont., 302 F.Supp. 296, 
affd. C.A., 427 F.2d 715. 

Voice identification made in violation 
of constitutional rights is inadmissi¬ 
ble . 565 

5 63, U.S —U.S. V. DiMuro, C.A.Mass., 540 F.2d 
503, cert. den. 97 S.Ct 733, four cases, 429 U.S. 
1038, 50 L.Ed.2d 749. 

Ala.—Jones v. State, 215 So.2d 437, 283 Ala. 221. 
Cal.—People v. Vallez, 143 Cal.Rptr. 914, 80 GA.3d 
46. 

La.—State v. Tillett, 351 So.2d 1153. 

Mass.—Com. v. White, 417 N.K2d 44, 11 Mass.App. 
953. 

Rights held not violated 
U.S.—U.S. ex rel. Marino v. Rundle, D.C.Pa., 328 
F.Supp. 1154, affd, C.A., 464 F.2d 149. 

Minn.—State ex rel. Trimble v. Hedman, 192 N.W.2d 
432, 291 Minn. 442, 49 A.L.R.3d 903. 

Miss.—Hurst v. State, 240 So.2d 273. 

The admissibility of identification of 
accused’s voice at a contrived situation 
where accused was induced to speak so 
the witness could overhear may be de¬ 
termined by the voluntariness of the 
statements by accused . 3610 
56.10. Ind.—Chambers v. State, 422 N.E2d 1198. 
Rule as to confessions applied 
N.C.—State v. Best, 168 S.E.2d 433, 5 N.GApp. 379. 

57. State not obligated to provide voice ana¬ 
lyzer test 

Ga.—Jones v. State, 275 S.E.2d 119, 156 Ga.App. 543. 

58. U.S.—U.S. v. Mejias, GA.Cal., 452 F.2d 1190. 
Tex.—Olivio v. State, Cr., 422 S.W.2d 182. 

60. Ga.—Gunter v. State, 154 S E2d 608, 223 Ga. 
290. 

Ind.—Atkins v. State, 370 N.E2d 985, 175 Ind.App. 
230. 

la.—State v. Smith, 418 So.2d 515. 

Mass.—Com. v. Brown, 237 N.E2d 53, 354 Mass. 337. 

61. Ga.—Gunter v. State, 154 S.E2d 608, 223 Ga. 
290. 

61.5. U.S.—UE v. McKenzie, GA.NJ., 414 F.2d 
808, cert. den. 90 S.Ct. 586, 396 U.S. 1019, 24 
L.Ed.2d 510—U.S. v. King, GA-Tenn., 415 F.2d 
737, cert. fien. 90 S.Ct. 465, 396 U.S. 974, 24 
L.Ed.2d 443. 

Ga.—Jackson v. State, 278 S.E2d 5, 157 Ga.App. 604. 

61.50 Wyo.—CJE quoted In Capwell v. State, 686 
P.2d 1148, 1157. 

62. Ill.—People v. Behymer, 198 N.E2d 729, 48 Ill. 
App.2d 218. 

N.G—State v. Rinck, 280 EE2d 912, 303 N.C. 551. 

§ 617. Nature and Condition of 
Property or Subject Matter 
of Offense 
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62.50. UE—UE v. Atherton, C.A.Cal, 561 F.2d 
747. 

Mo.—State v. Thornton, App., 557 S.W.2d 1. 

Pa.—Com. v. DelMarmol, 214 A.2d 264, 206 Pa.Super. 
511 
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Miranda warning not required for admissibility 

U.S.—U.S. V. Golden, C.A.S.C., 413 F.2d 1010. 

61 55. Ga.—Salisbury v. State, 156 S.E.2d 48, 223 
Ga. 414. 

Mo.—State v. Henderson, App., 510 S.W.2d 813. 
N.C.—State v. Bryant, 272 S.E.2d 916, 50 N.CApp 
139. 

62.60. Ill.—People v. Newsum, 240 N.R2d 780, 98 
Hl.App.2d 219. 

Minn.—State v. Gravening, 182 N.W.2d 704, 289 Minn. 
501. 

Miss.—CJ.S. dted in Wilkins v. State, 264 Sa2d 411, 
413. 

N.G—State v. Hairston, 185 S.R2d 633, 280 N.C. 220, 
cert. den. 93 S.Ct. 194, 409 U.S. 888, 34 LEd^d 
145. 

Evidence held admissible 

(2) Other matters. 

U^.—Weaver v. Williams, C.A.N.C., 509 F.2d 884. 
6165. Tex.—Levell v. State, Cr., 453 $.W.2d 831. 

§ 018. As to Particular Defenses 

66. U.S.—Hughes v. U.S., C.A.Cah, 427 F.2d 66. 
U.S. v. Kahn, D.GN.Y., 340 F.Supp. 485, affd. 
GA., 472 F.2d 272, cert. den. 93 S.Ct. 2270, two 
cases 411 U.S. 982, 36 L.Ed.2d 958. 

Cola—People v. Albrecht, 358 P.2d 4,145 Colo. 202— 
Segura v. People, 431 P.2d 768, 163 Colo. 491. 
Conn.—State v. Wrobel, Gr.A.D„ 207 A,2d 280, 3 
Conn.Gr. 57. 

Kan.—State v. Bradley, 576 P.2d 647, 223 Kan. 710. 
Miss.—Kennedy v. State, 278 So.2d 404. 

N.Y.—People v. Utica Daw’s Drug Co., 225 N.Y.S.2d 
128, 16 A.D.2d 12, 4 A.L.R.3d 393. 

Old.—Carter v. State, Cr., 376 P.2d 351. 

Or.—State v. Wheeler, 604 P.2d 449, 43 Or.App. 875. 
Tex.—Wells v. State, Cr., 374 S.W.2d 449. 
Provocation 
(2) Other matters. 

Tex.—Tew v. State, Cr., 379 S.W.2d 893. 

Fear and duress 

(2) Other statements. 

N.M.—Eiquibel v. State, 576 P.2d 1129, 91 N.M. 498. 

Entrapment 

(1) U.S.—U.S. v. Brown, C.A.Minn., 453 F.2d 101, 
cert. den. 92 S.Ct 1205, 405 U.S. 978, 31 L.Ed.2d 253. 

(4) U.S.—Osborn v. U.S., Tenn., 87 S.Ct. 429, 385 
US 323, 17 LEd.2d 394, reh. den. 87 S.Ct 951, 386 
U.S. 938, 17 LEd.2d 813. 

Carson v. U.S., GA.Nev., 310 F.2d 558—U.S. v. 
Ball, GA.Tenn., 428 F.2d 26, petition dism. 91 
S.Q. 7, 400 U.S. 801, 27 LEcL2d 33-U.S. v. 
Silver, GA.Pa., 457 F.2d 1217. 

Mass.—Com. v. Miller, 282 N.R2d 394, 361 Mass. 644. 
NJ.—State v. Dolce, 197 A.2d 185, 41 NJ. 422. 

(7) Other statements. 

U.S.-U.S. v. Frost, GAMass., 431 F2d U.S. 916, 27 
LEd.2d 817. 

Ala.—Messelt v. State, Cr., 351 So.2d 630—Tyson v. 

State, Cr.App., 361 So.2d 1182. 

Cal.—People v. Estrada, 27 CahRptr. 60S, 211 C.A.2d 
722—People v. Herrera, 43 CahRptr. 12, 232 
C.A.2d 558. 

Conn.—State v. Whitney, 249 A.2d 238, 157 Conn. 133. 
Fla.—Saviano v. State, App., 287 So.2d 102. 

BL—People v. Bean, 379 N.R2d 723, 19 Ill.Dec. 851, 
63 IlLAppJd 264. 

Iowa-State v. Ostrand, 219 N.WJd 509. 

Md.—Simmons v. State, 259 A.2d 814, 8 MoApp. 355. 
Mich.—People v. Stanley, 243 N.W.2d 684, 68 Mich. 
App. 559. 

NJ.—State v. Dolce, 197 A.2d 185, 41 NJ. 421 
N.D.—State v. Meet, 272 N.W.2d 284. 

Tex.—Phelper v. State, Cr., 396 S.W.2d 396, cert. den. 
86 S.Q. 387, 382 U.S. 943, 15 L.Ed.2d 353. 

(8) If either government’s or defendant’s evidence 
fairly raises issue of entrapment, defendant may take 
stand or adduce evidence on his own behalf that negates 
bis criminal intent 
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U S—U.S. v. Henry, C.ATex., 749 F.2d 203, overrul¬ 
ing expressions to the contrary in United States v. 
Rey, 706 F.2d 145; United States v. Nicoll, 664 
F.2d 1308; United States v. Brooks, 611 F2d 614; 
United States v. McCarty, 379 F 2d 285; United 
States v. Deutsch, 475 F.2d 55. 
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67. U.S.-U.S. v. Stanfa, GA.Pa., 685 F.2d 85. 
Anz.—State v. Starks, 596 P.2d 366, 122 Ariz. 531. 
Cal.—People v. Cordray, 26 Cal.Rptr. 42, 209 C.A.2d 
425—People v, Wolden, 63 Cal.Rptr. 467, 255 
C.A.2d 798, cert. den. 88 S.Ct. 2032, 391 U.S. 965, 
20 L.Ed.2d 877. 

La.—State v. Garrison, 400 So.2d 874. 

Md.—Darby v. State, 239 A.2d 584, 3 Md.App 407, 
cert. den. 89 S.Ct. 911, 393 U.S. 1105, 21 L.Ed2d 
801. 

N.Y.—People v. Brown, 333 N.Y.S.2d 342, 70 Misc.2d 
224. 

Self-defense 

(3) Other instances. 

D.C.—UJS. v. Akers, App., 374 A.2d 874. 

Mo—State v. Black, App., 587 S.W.2d 865. 

Entrapment 

Vt.—State v. Dragon, 292 A.2d 826, 130 Vt. 334. 

67.5. Ill.—People v. Luna, 226 N.R2d 586, 37 IU.2d 
299. 
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67.10, Colo.—People v. Strock, 623 P.2d 42. 

Mass.—Com. v. Sheehan, 383 N.E.2d 1115, 376 Mass. 
765. 

§ 619. -Alibi 

72. U.S.—Smith v. Smith, C.A.Ga., 454 F.2d 572, 
cert. den. 93 S.Ct. 99, 409 U.S. 885, 34 L.Ed,2d 
141. 

Smith v. Smith, D.C.Ga., 321 F.Supp. 482, affd., 
C.A., 454 F.2d 572, cert. den. 93 S.Ct. 99, 409 U.S. 
885, 34 L.Ed.2d 141. 

Fla.—Watson v. State, App., 200 So.2d 270. 

Wis.—Berg v. State, 165 N.W.2d 189, 41 Wis.2d 729. 
76. U.S.—Government of Virgin Islands v. Torres, 
C.A.Virgin Islands, 476 F.2d 486. 

Ala.—Thomas v. State, Cr., 274 So.2d 93, 49 Ala.App. 
537. 

Cal.—People v. Erving, App., 11 Cal.Rptr. 203, 189 
C,A.2d 283, cert. den. 82 S.Ct. 406, 368 U.S. 96a 7 
LEd.2d 392—People v. Hagen, 85 Cal.Rptr. 556, 6 
CA.3d 35. 

Fla.—Constantino v. State, App-. 224 So.2d 341. 

Mass,—Com. v. Sullivan, 239 N.R2d 5, 354 Mass. 598, 
cert. den. 89 S.Ct. 697, 393 U.S. 1056, 21 L.Ed.2d 
698. 

Mont.—State v. Murdock, 500 P.2d 387, 160 Mont. 95. 
Pa.—Com. v. Koveleskic, 239 A.2d 895, V 2I2 PaSuper. 
7. 
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78. Tex.—Garza v. State, Cr., 397 S.W.2d 847. 

79. Discretion of court 

Or.—State v. Gilmore, 410 P.2d 240, 242 Or. 463. 

80. Fla.—Dixon v. State, App., 227 So.2d 740. 
Wash.—State v. Conklin, 489 P.2d 1130, 79 Washed 

805. 

Drunkenness 

(2) Wis,—Flowers v. State, 168 N.W.2d 843, 43 
Wis.2d 351 

81. Wis,—Berg v. State, 165 N.W,2d 189, 41 Wis,2d 
729. 
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82. Indefinite date 

(2) Indefinite date after arrest. 

Tex.—Gill v. State, Cr., 479 S.W.2d 289. 

87. U.S.-U.S. v. Alexander, C.A.I1I., 415 F.2d 1352, 
cert. den. 90 S.Ct. 1246, 397 U.S. 1014,25 L.Ed,2d 
427. 
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Fla.—Anderson v State, 241 So.2d 390. Vac, in part 
on oth. grds. 92* S.Ct. 2868, 408 U.S. 938, 33 
L.Ed.2d 758. 

Ky.—Brawner v. Com., 344 S.W.2d 833. 

Nev.—Ledford v. State, 440 P.2d 901 84 Nev. 342. 
N.Y.—People v. Benjamin, 469 N.Y.S.2d 543, 122 
Misc.2d 19. 

Tex.—Woodard v. State, Cr., 470 S.W.2d 650—Ford v. 

State, Cr., 484 S.W.2d 727, affd. 509 S.W.2d 317. 
Wis.—State v. Grahn, 123 N.W.2d 510, 21 Wis.2d 49. 
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87.5, Mich.—People v. Owens, 143 N.W.2d 574, 3 
Mich.App. 707. 

88. I1L—People v. Tucker, 278 N.E.2d 141, 3 I1L 
App.3d 273. 

90. Whereabouts of automobile 

Mass.—Com. v. Palladino, 195 N.R2d 769, 346 Mass. 
720. 

§ 620(1). -Insanity 

90.50. D.C.—Rouse v. Cameron, C.A., 387 F.2d 241, 
128 U.S.App.D.C. 283. 

Fla.—Campbell v. State, 227 So.2d 873, petition dism. 

91 S.Ct. 7, 400 U.S. 801, 27 L.Ed.2d 33. 

Mich.—People v. Plummer, 195 N.W.2d 328, 37 Mich. 
App. 657. 

N.Y—People v Colavecchio, 202 N.Y.S.2d 119, 11 
A.D,2d 161. 

91. U.S—U.S. v. Wilson, GA.Va., 399 F.2d 459. 
Cal.—People v. Welbom, 65 CahRptr. 8, 257 GA.2d 

513, app. after remand 82 Cal.Rptr. 845, 2 C.A.3d 
715—People v. Wilson, 67 CahRptr. 678, 261 
C.A.2d 12. 

Colo.—Schwickrath v. People, 411 P.2d 961, 159 Colo. 
390. 

D.C.—U.S. v. Gaines, C.A., 436 F.2d 150, 140 U.S. 
App D.C. 402. 

Ind.—Twomey v. State, 267 N.R2d 176, 256 Ind. 128. 
Pa.—Com. v. Butler, 173 A.2d 468, 405 Pa 36, cert, 
den. 82 S.G. 384,368 U.S. 945,7 LEd.2d 341, reh. 
den. 82 S.Ct. 450, 368 U.S. 972, 7 L.Ed.2d 402. 
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92. U.S.-U.S. v. Hereden, GA.Tex^ 464 F.2d 611, 
cert. den. 93 S.Q. 472,409 U.S. 1028, 34 LEtUd 
322. 

Ariz,—State v. Janovic, 417 P.2d 527, 101 Anz. 203. 
Cal.—People v. Nicolaus, 56 CahRptr. 635, 423 P,2d 
787, 65 G2d 866, 

La.—State v. James, 128 So.2d 21, 241 La 233. 
Mich.—People v. Oates, 119 N.WJd 530, 369 Mich. 
214. 

Mo.—State v. Deyo, 358 S.W.2d 816. 

After withdrawing motion to present defense 
Mich.—People v. Steinhoff, 195 N.W.2d 78a 38 Mich. 
App. 135. 

Statutory notice 

Ind.—Hollander v. State, 296 N.R2d 449,156 Ind.App. 
329. 

All relevant facts of accused's life 
Miss.—Taylor v. State, 452 So.2d 441. 

In a bifurcated or two-stage trial, 
evidence as to mental condition is ad¬ 
missible only during the sanity 
phase. 92 - 5 

92.5. Wis.—State v. Hebard, 184 N.W.2d 156, 50 
Wis.2d 408. 

93. Cola—Gallegos v. People, 411 P,2d 956, 159 
Cote. 379. 

94. Ariz.—State v. Martin, 426 P.2d 639, 102 An*. 

142. * 

The proper test of foundational rele¬ 
vance for a novel insanity defense is 
whether the general scientific hypothe¬ 
sis of a causal relation between the 



§620(1) CRIMINAL LAW 

Page 439 


specific disorder and the specific con¬ 
duct has substantial acceptance in the 
relevant discipline. 9510 

95.10 Compulsive gambling disorder inadmis¬ 
sible 

U.S.—U.S. V. Lewellyn, C.A.lowa, 723 F.2d 015—U S 
v. Toraiero, GA.Conn., 735 F.2d 725-U.S v 
Gould, CA.Md., 741 F.2d 45. 

96. U.S.—U.S. v. Currens, CA P*., 290 F.2d 751— 
Dtvis v. U.S., C.A.Fla., 413 F.2d 122fr-Cordon 
v. U.S., C.A.F1*., 438 F.2d 858, cert, den, 92 S.Ct. 
63, 139, 140, 404 U.S, 828, 30 L.Ed.2d 56 and 92 
S.Ct. 142, two cases, 404 U.S, 828, 30 L Ed.2d 50 
and 92 S.Ct. 143, 404 U.S. 828, 30 L.Ed.2d 56, 
reh. den. 92 S.Ct. 312, two cases, 313, 404 U.S. 
960, 30 LEd.2d 27?. 

Ala.—Fillman v. State, 127 So.2d 628,41 Ah.App 175, 
cert. den. 127 So.2d 632, 271 Ala. 698—Watts v 
State, 210 So.2d 805, 282 Ala. 245. 

Stinson v. State, 221 So.2d 397, 45 AlxApp. 5, 
cert. den. 221 So.2d 399, 284 Ala. 734. 

Alaska—Chase v. State, 369 P.2d 997. 

Aria.—State v. Griffin, 406 P.2d 397,99 Ana. 43—State 
v. Martin, 426 P.2d 639, 102 Aria. 142. 

D.C.—Heard v. U.S., C.A., 348 F,2d 43, 121 U.S.App. 
D.C. 37—Blunt v. U.S., C.A., 389 F,2d 545, 128 
U.S.App.D.C. 375—Washington v, US,, C.A., 390 
F.2d 444, 129 U.S.App.D.C. 29. 

Ill.—People v. Haan, 217 N.R2d 470, 71 Ill.App.2d 
262. 

Ind—Wilson v. State, 217 N.E2d 147, 247 Ind. 454— 
Fulmer v. State, 230 N.R2d 307, 249 Ind. 261— 
Twomey v. State, 267 N.R2d 176, 256 Ind. 128. 
La.—State v. Hughes, 154 $o.2d 395, 244 La. 774. 
Mich.—People v. Martin, 192 N.W2d 215, 386 Mich 
407, cert. den. 92 S.Ct. 2505, 408 U.S. 929, 33 
L,Ed2d 342. 

Minn.—State v. Rawland, 199 N,W.2d 774, 294 Minn. 

Mias.—Wilson v. State, 140 So.2d 275, 243 Miss. 859— 
McGarrh v. State, 148 So.2d 494, 249 Miss. 247, 
cert den. 84 S.O. 50, 375 U.S. 816, 11 L.Ed.2d 
51—Tarrants v. State, 236 So,2d 360, cert. den. 91 
S.Ct 907, 401 U.S. 920, 27 L.Ed,2d 823. 

NJ.—State v. Cook, 206 A.2d 359, 43 NJ. 560. 

Or.—State v. Gilmore, 410 P.2d 240, 242 Or. 463. 
Vt—State v. Bishop, 260 A.2d 393, 128 Vt. 221. 

Wash.—State v. Weeks, 425 P.2d 885, 70 Wash.2d 
951—State v. Huson, 440 P.2d 192, 73 Wash.2d 
660, cert. den. 89 S.Q. 886, 393 U.S. 1096, 21 
L.EdL2d 787. 

State v. Myers, 494 P.2d 1015,6 Wash.App. 557, 
cert den. 93 S.Q. 562,409 U.S. 1061, 34 L.Ed.2d 
513. 

To both de toe and prosecution 

Ah.— Nichols v. State, 160 So,2d 619, 276 Ala. 209. 

Wash.—State v. Johnson, 418 P.2d 238. 

AS relevant bets of accused’s life 

Ind.—Lynn v. State, 266 N.R2d 8, 255 Ind. 631. 

Efforts made to hove defendant committed 

Ah.— Siebold v. State, 253 So.2d 302, 287 Ala. 549. 
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57*5. Ah.— Nichols v. State, 160 So.2d 619, 276 Ah. 
209. 

Mam.—Coot v. DeSalvo, 232 N.E2d 921, 353 Mass. 
476. 


Ill —People v Haun, 217 N E.2d 470, 71 Ill.App.2d 
262-People v. Lannes, 223 N E2d 440, 78 III 
App 2d 45. 

Whole life 

(21 Ala.—Nichols v. State, 160 So.2d 619, 276 Ala. 
209 

1*5. U.S.-US. v. Smith, C.A.Ky., 404 F.2d 720. 
111.-People v Lannes, 223 N,E2d 440, 78 HLApp^d 
45 

2. D.C—Bolton v. Harris, C.A., 395 F.2d 642, 130 
U.S.App.D C. I. 

Va.—Farm v. Com., 163 S.E.2d 575, 209 Va. 305. 
Wis—Curl v. State, 162 N.W.2d 77, 40 Wis.2d 474, 
cert. den. 89 S.Ct. 1601, 394 U.S. 1004, 22 L.Ed2d 
781. 

Evidence of mental condition at time of trial 
inadmissible 

U.S.—U S V, Baird, C.A N.Y., 414 F.2d 700, cert. den. 
90 S.Ct. 559, 396 U.S. 1005, 24 LEd.2d 497. 
US. v. Home, D.C.Tenn., 304 F.Supp. 727. 

5. U.S.—GJjS. cited in U.S. v. Dannon, D.GOkl, 
481 F.Supp 152, 156. 

Cal—People v. Gonzales Ruiz, 90 Cal.Rptr. 110, 11 
C.A.3d 852. 

D.C.—Lyles v. U.S, 254 F.2d 725, 103 U.S.App.D.C. 
22, cert. den. 78 S.Ct, 997, 356 U.S. 961, 2 LEd.2d 
1067, 80 S.Ct 809, 362 U.S. 943, 4 LEd.2d 771, 
and 82 S.Ct 610, 368 U.S. 992, 7 LEd.2d 529. 
Ga.—Ross v. State, 124 S E2d 280, 217 Ga, 569-Clark 
v. State, 161 S.E.2d 836, 224 Ga. 311. 

Ind.—Kiefer v. State, 169 N.E2d 723, 241 Ind 176, 
cert. den. 81 S.Ct. 1089, 366 U.S. 914, 6 LEd.2d 
238. 

§ 620(2).-Particular Cir¬ 

cumstances 
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6. Ariz— State v. Griffin, 406 P.2d 397, 99 Ariz. 
43—State v. Martin, 426 P.2d 639, 102 Anz. 142. 

N.M.—State v. Torres, 483 P.2d 303, 82 N.M. 422. 
Tex.—Fuller v. State, Cr., 423 $.W.2d 924. 

7. N.Y.—People v. Hill, 195 N.Y.S.2d 295, 9 A.D.2d 
451, rearg. den. 197 N.R2d 439, 10 A,D.2d 631, 
affd. 168 N.E2d 841, 8 N.Y.2d 935, 204 N.Y.S.2d 
172. 

People v. Watkins, 292 N.Y.S.2d 750, 57 Misc.2d 
292. 

At time of trial 

Mass.—Com. v. Harrison, *173 N.R2d 87, 342 Mass. 
279. 

7*5. U.S.—Beardslee v. U.S., C.A.S.D., 387 F.2d 280. 
N.Y.—People v. Hill, 195 N.Y.S.2d 295, 9 A.D.2d 451, 
rearg den. 197 N.Y S.2d 439, 10 A.D.2d 631, affd 
168 N.E2d 841, 8 N.Y.2d 935, 204 N.Y.S.2d 172. 

10. U.S.—Breland v. U.S., GA.Tex., 372 F.2d 629. 

11. U.S.—Davis v. U.S., C.A.Fla., 413 F.2d 1226. 

U.S. v. Levy, D.C.Conn., 326 F.Supp. 1285, 
affd., C.A,, 449 F.2d 769. 

Ind.—Fulmer v. State, 230 N.R2d 307, 249 Ind. 261. 
Tenn.—Davidson v. State, Cr., 479 S.W.2d 662. 
limitation on testimony of lay witnesses 
U.S.—Apgar v. U.S., C.A.N.D., 440 F.2d 733. 

13. Cal.—People 1. Huddleston, 80 Cal.Rptr. 496, 275 
C.A.2d 859. 


Academic achievement irrelevant on toe of 
dfatfrished capacity 

CaL—People v. Aram. 85 CtLRptr. 266,5 C.A.3d 523. 

pw w wont mtttrun 

Conn.—State v. Venaard, 270 A.2d 837, 159 Conn. 385, 
cert. den. 91 S.O. 576, 400 US. 1011, 27 LEd.2d 
625. 

ftA Ah.—Felton v. State, Cr., 252 So.2d 108, 47 
AhuApp. 181 

UA—Devit v. U.S., GAOkl., 364 F.2d 571 


D.C.—U.S. v. Naples, D.C., 192 F.Supp. 23, revd on 
oth. grds., C.A., 307 Fid 618, 113 U.S.App.D.G 
281, on remand 205 F.Supp. 944. 

Ind.—Shipman v. State, 183 N.K2d 823, 243 Ind. 245, 
cert. den. 83 S.Ct. 515, 371 U.S. 958, 9 L.Ed2d 
504. 

Wash.—State v. Skinner, 463 P.2d 193, 1 Wash.App. 
493. 

14, U.S.—U.S. v. Davis, C.A.Fla., 411 F.2d 570. 

Cal.—People v. Huddleston, 80 Cal.Rptr. 496, 275 
C.A.2d 859. 
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15. U.S.—U.S. y. Matos, C.A.N.Y., 409 F.2d 1245, 
cert. den. 90 S.Ct. 934, 397 U.S. 927, 25 L.Ed.2d 
107. 

Confessions 

Ala.—Nichols v. State, 160 So.2d 619, 276 Ala. 209. 
17. Ala.—GJJS. cited in Howard v. State, 347 So.2d 
574, 575. 

19. Tex.—Hare v. State, App., 460 S.W.2d 124. 

23. Ind.—Wilson v. State, 217 N.E2d 147, 247 Ind 
454. 

Silence in the face of an accusation 
of a crime is not determinative of one’s 
mental condition. 275 

27.5. Fla.—McGoff v. State, App. 2 Dist., 450 SoJd 
321. 

§ 620(3).-Adjudication as 

to Sanity 

28. Tex.—Hare v. State, Cr., 460 S.W.2d 124. 

29. D.G—Naples v. U.S., C.A., 344 F.2d 508, 120 
U.S.App.D.C. 123, motion den., 359 F.2d 276,123 
U.S.App,D.G 291 

29.5. U.S.—U.S. v. Minor, GA-Fla., 459 F.2d 103. 
29.10. Evidence held inadmissible 

Ala.—Ex parte Moody, 132 So.2d 758, 41 Ala.App. 
367. 

30. Mont.—C.J.S. cited in State v. French, 531 PJd 
373, 377, 166 Mont. 196. 

31. N.Y.—People v. Lund 223 N.Y.S.2d 49, IS 
A.D.2d 582. 

People v. Leach, 247 N.Y.S.2d 198, 42 Misc.2d 
143. 

§ 620(4). -—— Circumstances 

Causing Insanity 

page 443 

33. U.S.—Davis v. U.S., GA.Fla., 413 F.2d 1226. 

37. Diminished mental capacity caused by 
trauma or disease 

Cal.—People v. Alvarez, 84 CaLRptr. 732, 4 GA.3d 
913. 

Doctrine of diminished responsibility to be cau¬ 
tiously invoked 

Del.—Wierzbicki v. State, 293 A.2d 564. 
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39. Deprivation of narcotic drugs 

D.G—Gaskins v. U.S., GA., 410 F.2d 987, 133 U.S. 
App.D.C. 288. 

Diminished mental capacity caused by intoxi¬ 
cation 

Cal.—People v. Alvarez, 84 CaLRptr. 732, 4 GA.3d 
913. 

Evidence of narcotic addition may be 
probative on the issue of insanity. 40,5 

40.5. D.G—Heard v. U.S., C.A., 419 F.2d 682, 136 
U.S.App.D.C. 100. 

§ 620(6). — — In Rebuttal 
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58. U.S.—U.S. v. Stewart, GA.N.M., 443 F.2d 1129. 
Ariz.—State v. Sherrick, 402 P.2d 1, 98 Ariz. 46, cert 
den. 86 S.Ct. 1938, 384 U.S. 1022, 16 LEd.2d 
1024—State v. Schantz, 403 P.2d 521, 98 Ariz. 200, 

. cert. den. 86 S.Ct. 628, 382 U.S. 1015, 15 LEd.2d 
530. 

Colo.—Henderson v. People, 397 P.2d 872, 156 Colo. 
229. 

IU.—People v. Burress, 272 N.R2d 390, 1 IU.App.3d 
Or.—State v. Hays, App., 462 P.2d 702,1 OrApp. 347. 
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59. U.S.—U.S. v. Bly, C.A.Mo., 464 F.2d 1235. 
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62. Cal.—People v. Wolff, 40 Cal.Rptr. 271, 394 P.2d 
959, 61 C.2d 795. 

Ind.—Stamper v. State, 294 N.R2d 609, 260 Ind. 211. 
Wash.—State v. Mays, 395 P.2d 758, 65 Wash.2d 58, 
cert. den. 85 S.Ct. 1086, 380 U.S. 953, 13 LEd.2d 
970. 

70. Wash.—State v. Maryott, 492 P.2d 239, 6 Wash. 
App. 96. 

§ 621. -Intoxication 

72. Ark.—Turner v. States 527 S.W.2d 580, 258 Ark. 
425. 

Conn.—State v. Smith, 384 A.2d 347, 174 Conn. 118. 
Ga.—Henderson v. State, 179 S.R2d 76, 227 Ga. 68, 
vac. in part on oth. grds. 92 S.Ct. 2868, 408 U.S. 
938, 33 LEd^d 758, reh. den. 93 S.Ct. 179, 409 
U.S. 898, 34 L.Ed.2d 164, on remand 194 S.E.2d 
410, 229 Ga. 731. 

HL—People v. Zynda, 368 N.R2d 1079,11 Ill.Dec. 471, 
53 IU.App.3d 794. 

Ky—Wilcher v. Com., App. r 566 S.W.2d 812. 

NJ.—State v. Hudson, 185 A.2d 1, 38 NJ. 364. 
Wyo.—Thomas v. State, 562 P.2d 1287. 

Refusal to take test for intoxication 

Ala.—Hill v. State, 366 So.2d 318. 

73. U.S.—U.S. v. Erskine, C.A.Cal., 588 F.2d 721. 
Ala.—Strong v. State, Cr., 291 So.2d 325, 52 Ala.App. 

237. 

Ariz.—State v. Gretzler, 612 P.2d 1023, 126 Ariz. 60, 
app. after remand 627 P.2d 1081, 128 Ariz. 583, 
app: after remand 659 P.2d 1, 135 Ariz. 42, cert, 
den. 103 S.Ct 2444, 461 U.S. 971, 77 LEd.2d 
1327, reh. den. 104 S.Ct. 32, 463 U.S. 1236, 77 
LEd.2d 1452, mod. on oth. grds. 665 P.2d 70, 136 
Ariz. 188. 

CaL—People v. Chapman, 67 CaLRptr. 601, 261 C.A.2d 
149. 

Colo.—Gallegos v. People, 411 P.2d 956, 159 Colo. 379. 
Conn.—State v. Hines, 445 A.2d 314, 187 Conn. 199. 
Ind.—Yarber v. State, 179 NJE.2d 882, 242 Ind. 616- 
Hunter v. State, 207 N.E.2d 207, 246 Ind. 494- 
Woodard v. State, 366 N.R2d 1160, 267 Ind. 19. 
Iowa—GJJS. cited in State v. Wharff, 134 N.W.2d 922, 
925,257 Iowa 871—GJJS. dted in State v. Hunley, 
167 N.W.2d 645, 649. 

Mich.—People v. Moore, 237 N.W.2d 464, 395 Mich. 
643. 

Mont.—State v. Gone, 587 P.2d 1291, 179 Mont 271. 
N.M.—State v. Gonzales, App., 482 P.2d 252, 82 N.M. 
388, cert. den. 482 P.2d 241, 82 N.M. 377. 

. Neb.—State v. Brown, 118 N.W.2d 332, 174 Neb. 393. 
Pa.—Com. v. Pitts, 404 A.2d 1305, 486 Pa. 211 
Utah-State v. Wood, 648 P.2d 71, cert den. 103 S.Ct 
341. 

Absence of intent 

Ky.—Hatfield v. Com., 473 S.W.2d 104. 

Mich.—People v. Flak, 233 N.W.2d 684, 62 Mich.App. 
638. 

Intoxication of principal or coconspirator 

Ohio—State v. Smith, App., 198 N.E2d 89. 
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75. Iowa—CJA cited hi State v. Wharff, 134 
N.WJd 922, 925, 257 Iowa .871. 

753. Fla.—Carroll v. State, App., 353 $o.2d 1268. 
Exanrtnation of defendant's body 
CaL—People v. Roberts, 123 CaLRptr. 893, 51 C.A.3d 
125. 

75.10. R.L—State v. MattataU, 337 A.2d 229, 114 
R.L 568. 

783. U3—U3 v. Klare, CA.Wash^ 545 F.2d 93, 
cert den. 97 S.Ct 1699,431 U.S. 905, 52 LEd.2d 

39a 

Dd.—Gray v. State, 441 A.2d 209. 

Mich.—People v. Pratton, 263 N.W.2d 15, 79 Mich. 
App. 770. 


Okl.—Silverhom v. State, Cr., 358 P.2d 226. 

Pa.—Com. v. Hess, 411 A.2d 830, 270 PaSuper. 501, 
app. dism. 452 A.2d 1011, 499 Pa. 206. 

Wash.—State v. Shelton, 431 P.2d 201, 71 Wash.2d 838. 

Wis.—Staples v. State, 245 N.W.2d 679, 74 Wis.2d 13. 

Evidence of intoxication by the inha¬ 
lation of volatile hydrocarbons may 
also be admissible. 83,6 

83.6, Effects of sniffing glue 

Fla.—Mullin v. State, App.2 Dist., 425 So.2d 219. 
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83.10. D.C.—Banett v. U.S., App., 377 A.2d 62. 

Wash.—State v. Conklin, 489 P.2d 1130, 79 Wash.2d 
805. 

State v. Zamorn, 191 P.2d 1342, 6 Wash.App. 
130. 

§ 622. Incriminating or Exculpating 
Others 

8430. Cal.—People v. Reeder, 147 Cal.Rptr. 275, 82 
C.A.3d 543. 

N.C-GJ.S. cited in State v. Gaines, 194 S.E2d 839, 
845, 283 N.G 33. 

87. Md.—Dyson v. State, 209 A.2d 609, 238 Md. 398, 
rearg. den. 210 A.2d 730, 238 Md. 546, cert. gr. 86 
S.Ct. 717, 383 U.S. 106, 15 LEd.2d 617. 

91. Ind.—Banks v. State, 351 N.EJd 4, 265 Ind. 71, 
cert. den. 97 S.Ct. 821, 429 U.S. 1077, 50 LEd.2d 
797. 
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91.50. U.S.-U.S. v. Robinson, GA.Conn., 544 F.2d 
110, cert. den. 98 S.Ct 901, 434 U.S. 1050, 54 
LEd.2d 803. 

Ala.—GJJS. blade letter summary quoted In Blevins v. 
State, 283 So.2d 664, 670, 51 Ala.App. 214. 

Cal.—People v. Hayden, 106 Cal.Rptr. 348, 30 C.A.3d 
446. 

Conn.—State v. Gold, 431 A.2d 501, 180 Conn. 619, 
cert den. 101 S.Ct. 320, 449 U.S. 920, 66 LEd.2d 
148. 

Mo.—GJ.S. dted in State v. Smith, 377 S.W.2d 241, 
245. 

Tex.—Beal v. State, Cr., 520 S.W.2d 907. 

Wash.—State v. Jones, 614 P.2d 190, 26 Wash.App. 
551. 

92. U.S.—Perry v. Watts, D.CCaL, 520 F.Supp. 550, 
affd. GA., 713 F.2d 1447, cert. den. 105 S.Ct 137, 
83 L.Ed.2d 77. 

93. U.S.—Pettyjohn v. Hall, CA.Mass., 599 F.2d 476, 
cert. den. 100 S.Ct. 308, 444 U.S. 946, 62 L.Ed.2d 
315. 

CaL—People v. Edmond, 19 Cal.Rptr. 302, 200 GA.2d 
278—People v. Smith, 91 CaLRptr. 786, 13 GA.3d 
897, 52 A,LR,3d 875. 

D.G—U.S. v. Morgan, C.A., 581 F.2d 933. 

Ill.—People v. King, 377 N.E2d 856, 18 Ill.Dec. 371, 
61 m.App.3d 49. 

Me.—State v. LeClair, 425 A.2d 182. 

Mass.—Com. v. Graziano, 331 N.E2d 808, 368 Mass. 
325, app. after remand 358 N.E2d 776, 371 Mass. 
596—Com. v. Sandler, 335 N.R2d 903, 368 Mass. 
729. 

Mo.—State v. Wilhite, App., 587 S.W.2d 321. 

N.Y.—People v. Archer, 318 N.Y.S.2d 123, 35 A.D.2d 
1014. 

N.G—State v. Winston, 267 S.R2d 43, 47 N.GApp. 
363. 

Pa.—Com. v. Boyle, 368 A.2d 661, 470 Pa. 343. 

Laying foundation 

Minn.—State v. Hawkins, 260 N.W.2d 150. 

94. Kan.—State v. Henderson, 468 P.2d 136, 205 
Kan. 231, 64 A.LR.3d 375—State v. Calvert, 505 
P.2d 1110, 211 Kan. 174. 
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97. Ind.—Fortson v. State, 379 N.E.2d 147, 269 Ind. 
161. 

Iowa—State v. Stump, 119 N.W.2d 210, 254 Iowa 1181, 
cert. den. 84 S.Ct. 113, 375 U.S. 853, 11 L.Ed.2d 
80. 

98. Ala.—Allen v. State, Cr.App., 382 So.2d 1147, 
writ den., Sup., 382 So.2d 1158. 

99. Ariz.—State v. Schmid, 509 P.2d 619, 109 Ariz. 
349. 

Ga.—Massey v. State, 253 S.R2d 196, 243 Ga. 228. 
Wis.—State v. Sarinske, 280 N.W.2d 725, 91 Wis.2d 14. 
2. Mass.—Com. v. Graziano, 331 N.E2d 808, 368 
Mass. 325, app. after remand 358 N.R2d 776, 371 
Mass. 596. 

4. U.S.—U.S. v. Brannon, GA.Cal., 616 F.2d 413, 

cert. den. 100 S.Ct 2993,447 U.S. 908,64 L.Ed.2d 
858. 

UL—People v. Cokes, 245 N.R2d 507, 106 Dl.App.2d 
139. 

N.C.—State v. Jones, 232 S.R2d 475, 32 N.GApp. 408, 
app. dism. 235 S.E2d 63, 292 N.G 643. 

4.5. U.S.—U.S. v. Poland, GA.Ariz., 659 F.2d 884, 
cert den. 102 S.Ct. 611,454 U.S. 1059,70 L.Ed.2d 
598. 

N.G—State v. Gaines, 194 S.E2d 839, 283 N.G 33. 

5. Ga.—Hickox v. State, 227 S.R2d 829, 138 Ga.App. 

882. 

N.G—State v. Foster, 234 S.R2d 443, 33 N.GApp. 
145. 

Tex.—Perez v. State, Cr.App., 590 S.W.2d 474, cert, 
den. 100 S.Ct. 2157. 

W.Va.—State v. Frasher, 265 S.R2d 43,164 W.Va. 572. 
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8. U.S.—Perry v. Watts, D.GCal., 520 RSupp. 550, 

affd. GA., 713 F.2d 1447, cert. den. 105 S.Ct 137, 
83 L.Ed.2d 77. 

Ala.—Renfroe v. State, Cr.App., 382 So.2d 627, writ 
den., Sup., 382 So.2d 632. 

CaL—People v. Green, 164 Cal.Rptr. 1, 609 P.2d 468, 
27 C.3d 1. 

Colo.—People v. Mulligan, 568 P.2d 449, 193 Colo. 509. 
Conn.—State v. Kinsey, 377 A.2d 1095, 173 Conn. 344. 
Mo.—GJJS. quoted at length in State v. Umfrees, 433 
S.W.2d 284, 288. 

Mo.—State v. Woods, App., 508 S.WJd 297 —GJjS. 
quoted at length In State v. Love, App., 546 S.W.2d 
441, 452. 

N.G—State v. Brogden, 243 S.R2d 181, 36 N.GApp. 
118, cert, den., 248 S.R2d 730, 295 N.G 553. 

9. D.G—U.S. v. Hallman, GA., 439 F,2d 603, 142 

U.S.App.D.C. 93. 

Idaho-State v. Larsen, 415 P2d 685, 91 Idaho 42. 
N.G—State v. Hamlette, 276 S.R2d 338, 302 N.C. 490, 
app. after remand 299 S.R2d 769, 60 N.GApp. 
306, review den. Sup., 302 S.R2d 246. 

10. U.S.—Peny v. Watts, D.GCaL, 520 F.Supp. 550, 
affd. GA., 713 F.2d 1447, cert. den. 105 $.Ct 137, 
83 LEd.2d 77. 

ID.—People v. Velillari, 405 N.R2d 466, 39 IlLDec. 
713, 84 niApp.3d 333. 

11. Ariz.—State v. Renteria, 520 P.2d 316, 21 Ariz. 
App. 403. 

Cal.—People v. Arline, 91 Cal.Rptr. 520, 13 GA.3d 

200 . 

Colo.—People v. Romero, 593 P.2d 365, 42 ColaApp. 

20 . 

in.— People v. Ward, 380 N.R2d 883, 20 Ill.Dec. 674. 
63 IU.App.3d 864. 

Ind.—Fortson v. State, 379 N.R2d 147,269 Ind. 161— 
GJ.S. quoted at length in Brown v. State, 416 
N.E2d 828, 830, 275 Ind. 227. 

Iowa-State v. Stump, 119 N.W.2d 210,254 Iowa 1181, 
cert. den. 84 S.Ct. 113, 375 U.S. 853, 11 L.Ed.2d 
80. 

Me.—State v. LeClair, 425 A.2d 182. 

Mo.—GJJS. dted in State v. LaRette, 648 S.W.2d 96, 
103, cert. den. 104 S.Ct. 262, 464 U.S, 908, 78 
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L.Ed.2d 2*i, reh. den. iM S.Ci 515. 4M US 
1004, 78 L.Ed.2d 702. 

State v. Williams, App., 573 S.W 2d 838 
N\C. Slate v. Nelson, 209 S.E2d 355. 23 NCArp 
458, app. disxn. 211 SE.2d 216, 286 NC 340 
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13. N.C— State v Makerson, 277 S.E2d 869, 52 N C 
App. 149. 

15. HI.—People v. Tillman. 253 M E 2d 873, 116 Ill. 
App.2d 24. 

15. Ala.—Davis v. State, Cr., 305 So 2d 390, 54 Ala. 
App. 115. 

19. X.C—CJS. dt ed la State v. McCullough. 272 
S.E.2d 613, 616, 50 N.C.App. 184. 

20. Ark.—West v. State, 501 S.W.2d 771, 255 Ark 
668 . 

HI.— People v. Foley, 441 N.E2d 655, 65 Ill.Dec. 520, 
109 IU.App.3d 1010. 

24. Ala.—McAdams v. State, Cr.App, 378 So,2d 
1197. 
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25. Kan.—State v. Potts, 468 P.2d 74, 205 Kan. 42. 
NC 149 tStC V Makcrs0n * 277 S E2<1 869 « 52 N.C.App. 

26. Mo.—State v. Miller, 368 S.W.2d 353 

N.C— State v. Makerson, 277 S,E2d 869, 52 N.C.App 


Iowa-State Holt, 156 N W 2d 884, 261 Iowa 1069- 
State v Summers, 219 NW.2d 26. 

Kan-State \ Jones, 446 P 2d 851, 202 Kan. 31. 
Ky.—Semhakii \ Com.. 338 SW.2d 915 
Mo.—State v Russell, App., 602 S.W.2d 465. 

Neh-State v Eggerv, 120 N\W.2d 541, 175 Neb. 79 
Or.—State \ Shaw, 372 P.2d 777, 231 Or. 345. 

Pa-Com s Updegrove, 55 Berks 120, affd. 198 A.2d 
534. 413 Pa. 599 

S D,—State v, Burtts, 132 N.W2d 209, 81 S.D 150. 
Wk.—S tate v Hutnik, 159 N W.2d 733,39 W«.2d 754. 
Failure to identify others 
La.—State v Hills, 129 5o.2d 12, 241 La. 345 
Sudden acquisition of money 
Neb.—State v Banks, 237 N.W2d 875, 195 Neb. 340. 
N.J.—State v Smollofc, 372 A.2d 1105, 148 N.J.Super. 
382. 

Utah—State v. Young, 516 P.2d 1398, 30 Utah2d 280. 

Possession of greater amount of money than 
usual 

Tex—Prescott v. State, App., 660 SW.2d 599, review 
ref 

40.60. U.S.-U.S, v. Papia, D.CWis., 409 F.Supp. 

1307, affd, C.A., 560 F.2d 827. 

Ill—People Reans, 313 N.E.2d 184, 20 IllApp.3d 

1005. 

NY— People v. Mahoney, 320 N.Y.S.2d 1005, 36 
A.D.2d 480. 


44.50. U.S.—Rivers v. U.S., C.A.Alaska, 270 F,2d 
435, cert den 80 S.Ct 674, 362 U.S. 920, 4 
L.Ed.2d 740-Young v. U.S., C-A.Cal., 358 F.2d 
429. 

Cal.—People v. Risenhoover, 73 Cal.Rptr. 533, 447 
P.2d 925, 70 C.2d 39, cert.‘den. 90 S.Ct. 123, 396 
U.S. 857, 24 L.Ed 2d 108. 

Conn,—State v. Belanger, 167 A.2d 245, 148 Conn. 57. 

Ga.—Williams v. State, 253 S.E2d 432, 149 Ga.App 
34. 

Ill-People v. Olson. 377 N.E2d 371, 18 Ill.Dec. 218, 
60 IH.App.3d 535. 

Minn.—State v. Kirch, 322 N.W.2d 770. 

Mo.—State v. Franklin, App., 591 S.W.2d 12. 

Unusual expenditures 

U.S—U.S. V. Higgans, C.A.WE, 507 F.2d 808. 
Checking account activity * 

Ohio-State v. Kehn, 361 N.E.2d 1330, 50 Ohio St.2d 
11, 4O.0.3d 74, cert. den. 98 S.Ct. 180, 434 US. 
858, 54 L.Ed.2d 130. 

44.55. U.S.—Rivers v. U.S., C.A.Alaska, 270 P.2d 
435, cert. den. 80 S.Ct. 74, 362 U.S. 920, 4 
L.Ed,2d 740. 

Kan.—State v. White, 508 P.2d 842, 211 Kan. 862. 
Illegal arrest 

U.S.-U.S. V. McCarthy, D.C.N.Y., 249 F.Supp. 199. 

44.60. Ariz.—State v. Anderson, App., 623 P.2d 
1247, 128 Anz. 91. 


29. Mass.—Com. v. Graziano, 331 N.E2d 808, 368 
Mass, 325, app. after remand 358 N.E2d 776, 371 
Mass, 596. 

Mich.—People v. Vinderford, 258 N,W,2d 502, 77 
MickApp. 370. 

30. Must be u legitiniate tendency” that third 
party committed crime 

WE—State v. Denny, App.. 357 N.W.2d 12, 120 
Wis.2d 614. 

37. Mistaken identity 

U.S.—Holt V. U.S., GA.Ga., 342 F.2d 163. 
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38. Ariz.—State v. Rentoria, 520 P.2d 316, 21 Anz. 
App. 403. 

Cal—People v. Edmond, 19 CaLRptr. 302, 200 C A.2d 
278. 

Kan.—State v. Brown, 638 P.2d 912, 230 Kan. 499. 

Nev—Dorsey v. State. 620 P.2d 1261, 96 Nev. 951. 

Wash.—State v, Dickens, 401 P.2d 321, 66 Wash,2d 58. 

Other burglaries or entries 

(3) Other matters. 

Old.—Pierce v. State, Cr., 383 P.2d 699. 

40. Mass.—Com. v. Keizer. 385 N.E2d 1001, 377 
Mass. 264. 

40-5. U.5.—Laoreano v. Harris, D.C.N.Y., 500 
F.Supp. 668. 

§ 623. Matter after Offense 
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4030. U.S.—U.S. v. Papia, CA.WE, 560 F.2d 827. 

Fla.—Williams v. State, 228 So.2d 377. 

v. Sanders, 345 N.E2d 757, 37 IHA.pp.3d 

N.C.—State v. Boone, 263 S.E2d 758, 299 N.C. 681. 

4035. US—US v. Basies, C.A.IH., 649 F.2d 471, 
cert den. 101 S.Q. 1706, 450 U.S. 1000, 68 
LEd.2d 201. 

Ariz.—State v. Petty, App., 567 P.2d 786,116 Ariz. 40. 

GL—People v. Finley, 33 Cal.Rptr. 31, 219 C.A.2d 
330, cert. den. 84 SCt 1174, 377 U3 912, 12 
LEd.2d 181—People v. Pacheco, 33 Cal.Rptr. 735, 
220 CAJd 320. 

Ga.— Curtis v. State, 118 $.E2d 264,102 GaApp. 790. 

IE—People v, Kofep, 193 N.E2d 753, 29 IlL2d 116. 
People v. Winchdl 241 N.E2d 200, 100 Ill. 
App^d 149—People v. Pannefl, 306 N.E2d 9a 16 
10.App.3d 320. 


40.65. U.S.-U.S v. Baskes, C.A.I11, 649 F.2d 471, 
cert. den. 101 S.Ct. 1706, 450 U.S. 1000, 68 
L.Ed.2d 201. 

40.70. DC.—Post v. U.S, C.A., 407 F.2d 319, 132 
U.S.App.D.C. 189 , cert, den. 89 S.Ct. 863, 393 
U.S. 1092, 21 L Ed.2d 784 

40.75. US.—US v. McClure, C.A.Fla., 546 F.2d 
670, app. after remand 577 F.2d 1021. 

Cal.—People v. Wong, 54 Cal.Rptr 273, 245 CA.2d 
844. 

N.C.—State v. Dickens, 180 S.E.2d 844, 278 N.C. 537. 
Or.—State v, Young, 463 P.2d 374, 1 Or App. 562. 
Pa.—Com v. Pass. 360 A.2d 167, 468 Pa. 36. 

Wash.—State v. Messmger, 509 P 2d 382, 8 Wash.App. 
829, cert. den. 94 S.Ct. 1433, 415 U.S. 926, 39 
L.Ed.2d 483. 

41. Ill.—People v. Miller, 419 N.E2d 78, 50 Ill.Dec, 
211, 94 W.App.3d 725. 

Md.—Carter v. State, 267 A.2d 743, 10 Md.App. 50. 
Mom—State v. Gone, 587 P.2d 1291, 179 Mont. 271. 

42. Conduct showing honesty and no intent to 
defraud 

Ga,—Curtis v, State, 118 S.E2d 264, 102 Ga-App. 790. 
Wis.—Spiller v. State, 182 N,W.2d 242, 49 Wis.2d 372. 
Failure to arrest 

U.S.-U.S. V. Aired, C.A.Ky., 513 F.2d 330, cert. den. 
96 S.Ct. 47, 423 U.S. 828, 46 L.£d.2d 45, 

43. US.— US. v. Henderson, C.A.N.D., 446 F.2d 
960, cert den. 92 S.Ct. 536, 404 U.S. 991, 30 
L.Ed.2d 543. 

Ariz.—State v. Zakhar, 459 P.2d 83, 105 Ariz. 31. 
Cal.—People v. Newton, 87 Cal.Rptr. 394, 8 C.A.3d 
359. 

HI— People v. Linus, 270 N.E2d 12, 48 IllJd 349. 
^People v. Wilder, 256 N.E2d 103,119 Ill.App.2d 

Ind.—Grubbs v. State, 265 N.E2d 40, 255 Ind. 411. 
Mass.—Com. v. Dougan, 376 N.E.2d 1255, 6 Mass 
App. 420, appeal to, Sup., 386 N.E2d 1, 377 Mass. 
303. 

N.Y,—People v. Moven, 418 N.Y.SJd 9, 70 A.D.2d 
846. 

Okl—Palmer v. State, Cr., 468 P.2d 799. 

S.C—State v. Swilling, 155 $.E2d 607, 249 SC. 541, 
cert. den. 88 S.Ct. 806, 389 U.S. 1055, 19 L.Ed.2d 
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44. Ind.—Matthew v. State, 337 N.E2d 821, 263 Ind. 
672. 


Mich.—People v. Phillips, 187 N.W.2d 211, 385 Mich. 
30. 

44.65. U.S.—Rivers v. U.S., C.A.Alaska, 270 F2d 
435, cert. den. 80 S.Ct. 674, 362 U.S. 920, 4 
L.Ed.2d 740—Moorman v. U.S., C.A.Tex„ 389 
F.2d 27. 

NJ.—State v. Allen, 250 A.2d 12, 53 NJ. 250. 

Okl—Davidson v. State, Cr., 621 P.2d 1166. 

44.70. U.S.—Rivers v. U.S., C.A.Alaska, 270 F.2d 
435, cert. den. 80 S.Ct. 674, 362 U.S. 920, 4 
L.Ed.2d 740 

44.75. Ind.—Smith v. State, 175 N.E2d 27, 241 Ind. 
665. 

Mich.—People v. Falkner, 193 N.W.2d 178, 36 Mich. 
App 101, revd. on oth. grds. 209 N.W.2d 193, 389 
Mich. 682. 

NJ.—State v. Mills, 240 A.2d 1, 51 NJ. 277, cert. den. 

89 S.Ct, 105, 393 U.S. 832, 21 L.Ed2d 104. 

N.C.—State v. Self, 187 S.E2d 93, 280 N.C 665. 

45. U.S.—U.S. v. Baskes, C.A.I1L, 649 F.2d 471, cert 
den. 101 S.Ct. 1706, 450 U.S. 1000, 68 LJBd.2d 
201 . 

D.C.—'Wilson v. U.S., App., 261 A 2d 513. 

Ind.—Faught v. State, 390 N.E2d 1011, 271 Ind. 153. 
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47. U.S.—Phillips V. U.S., C.A.Cal, 334 F.2d 589, 
cert. den. 85 S.Q. 723, 379 U.S. 1002, 13 L.Ed.2d 
703—U.S. v. Bamberger, C.A.N.J., 456 F.2d 1119, 
cert. den. 92 S.Ct. 2424, two cases, 406 U.S. 969, 
32 L.Ed.2d 668, cert. den. 93 S.Ct 3067, 413 U.S. 
919, 37 LEd.2d 1046. 

Cal.—People v. King, 18 Cal-Rptr, 624, 199 C.A.2d 
333—People v. Lewis, 28 Cal.Rptr. 109, 212 
C.A.2d 393—People v. Butler, 90 CaLRptr. 497, 12 
C.A.3d 189. 

Colo.—Jordan v. People, 376 P.2d 699, 151 Colo. 133, 
cert. den. 83 S.Ct. 1553, 373 U.S. 944, 10 LEd.2d 
699. 

D.C.—Tnbble v. U.S., App., 447 A.2d 766. 

Ind.—Von Hauger v. State, 266 N.E.2d 197, 255 Ind. 

666 . 

Mo.—C.J.S. cited in State v. Brooks, App., 551 S.W.2d 
634, 647, cert. den. 98 S.Ct. 736, 434 U.S. 1017, 54 
LEd.2d 763. 

NJ!—State v. Allen, 250 A.2d 12, 53 NJ. 250. , 

Tex.—Thompson v. State, 339 SW.2d 209, 170 Tex. 
Cr.R. 258. 

Unusual exhibitions of remorse 

N.J.—State v. Mills, 240 A.2d 1, 51 NJ. 277, cert. den. 

89 SCt. 105, 393 U.S. 832, 21 L.Ed.2d 104. 
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48 U.S.—U.S v. Lacob, C.A.I11., 416 F.2d 756, cert, 
den. 90 S.Ct. 755, 396 U.S. 1059, 24 L.Ed.2d 754, 
reh. den. 90 S.Ct. 1114, 397 U.S. 1003, 25 L.Ed.2d 
415. 

Ala,—Clandy v. State, Cr., 270 So.2d 685, 49 AlaApp. 
254. 

Iowa-State v. Roberts, 121 N.W.2d 513,255 Iowa 166. 
Kan.— State v. Gates, 410 P.2d 264, 196 Kan. 216- 
State v. Williams, 413 P.2d 1006, 196 Kan. 628. 
La.—State v. Mixon, 248 So.2d 307, 258 La. 835—State 
v. Dauzat, 255 So.2d 84, 260 La. 88. 

Me.— State v. Berube, 185 A.2d 900, 158 Me. 433. 
Mass.—Cora. v. Johnson, 429 N.R2d 723, 13 Mass. 
App. 905. 

Minn.—State v. Parker, 164 N.W.2d 633, 282 Minn. 
343. 

Mo.—GJ jS. cited in State v. Tevis, App., 340 S.W.2d 
415, 421. 

NJ.—State v. Rechtschaffer, 360 A.2d 362, 70 N.J. 395. 
N.C.—State v. Westbrook, 181 S.R2d 572, 279 N.C 18, 
vac. in part on oth. grds. 92 S.Ct. 2873, 408 U.S. 
939, 33 L.Ed.2d 761, mand. conf. to 191 S.E.2d 68, 
281 N.C 748. 

OkL-4ones v. State, Cr., 610 P.2d 818. 

Pa.—Com. v. Wisneski, 257 A.2d 624, 214 Pa.Super. 
397. 

Tex.— Thompson v. State, 339 S.W.2d 209, 170 Tex. 
Cr.R. 258. 

Intoxication 
(3) Other matters. 

Okl.—Vernon v. State, Cr., 512 P.2d 814. 
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50. UJS.—Oliver v. U.S., CAOr., 396 F.2d 434. 
Ark.—Barnes v. State, 528 S.W.2d 370, 258 Ark. 565. 
Acts several years after crime held admissible 
U.S.—U.S. V. Foster, C.A.Md., 309 F.2d 8. 

50.5. AUl—S parks v. State, Cr.App., 376 So.2d 834. 
Ill.—People v. Brent, 371 N.R2d 1245, 14 IlLDec. 192, 
56 Ill.App.3d 661. 

Tex.—Gonzales v. State, Cr.App, 581 S.W.2d 690. 

51. Term.— CJS. quoted at length in Cooper v. State, 
356 S.W.2d 405, 410, 210 Tenn. 63. 

At arrest 

Ark.—Johnson v. State, 532 S.W.2d 1, 259 Ark. 220. 
Ga.—Houser v. State, 214 S.E2d 893, 234 Ga. 209. 
Ill.—People v. Schubert, 329 N.E.2d 23, 28 Ill.App.3d 
599. 

La.—State v. Grant, 295 So.2d 168. 

Tex.—Whittington v. State, CrApp., 580 S.W.2d 845. 

52. U.S.—Biddy v. Diamond, C.A.Miss., 516 F.2d 
118, cert. den. 96 S.Ct. 1724, 425 U.S. 95a 48 
L.Ed,2d 194. 
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60. U.S.—U.S. v. Lerma, CATex., 657 F.2d 786, 
cert. den. 102 S.Ct. 1279,455 U.S. 921, 71 LEd.2d 
463. 

CaL—People v. Sauceda, 18 Cal.Rptr. 452, 199 C.A2d 
47. 

Ga.—Williams v. State, 198 S.R2d 683, 129 GaApp. 
103. 

Kan.—State v. Fagan, 518 P.2d 552, 213 Kan. 587. 
Miss.—Strode v. State, 242 So.2d 451. 

Pa.—Com. v. Fuller, 388 A.2d 693, 479 Pa. 353. 
S.D.—State v. Schafer, 297 N.WJd 473. 

§ $24. — Concealment of Crime 

Pa.—CAS. black letter summery quoted in Com. v. 

Snyder, 485 A2d 933, 942, 335 Pa.Super. 19. 

62. U.S.—Cummings v. U.S., CA.Mo„ 398 F.2d 377. 
Cal.—People v. Helfend, 82 CaLRptr. 295, 1 CA.3d 
873, cert. den. 90 S.Q. 2182, 398 U.S. 967, 26 
L.Ed.2d 551. 

Tex.—Graham v. State, Cr., 566 S.W.2d 941. 

Introduction of testimony improper 

Neb.—State v. Jacobs, 219 N.W.2d 768, 192 Neb. 246. 


62.5. U.S.—Rivers v. U.S., C A.Alaska, 270 F.2d 435, 
cert. den. 80 S.Ct. 674, 362 U.S. 920, 4 L.Ed.2d 
740—U.S. v. Hams, C.A.I11., 388 F.2d 373. 

§ 625. -Flight and Refusal to 

Flee 
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65, Md.—Jones v. State, 219 A.2d 77, 242 Md. 323. 
Mich.—People v. Luther, 190 N.W.2d 345, 33 Mich. 
App. 551. 

67.5. U.S.—U.S. v. Hampton, C.A.Ind., 457 F.2d 
299, cert. den. 93 S.Ct. 136, 409 U.S. 856, 34 
L.Ed.2d 101. 

Anz.—State v. Lofhs, 363 P.2d 585, 89 Ariz. 403- 
State v. White, 416 P.2d 597, 101 Ariz. 164. 

Cal.—People v. Gant, 70 Cal.Rptr. 801, 264 C.A.2d 
420-People v. Perez, 72 Cal.Rptr. 746, 267 

C. A.2d 275—People v. Martin, 79 Cal.Rptr. 769, 
275 C.A.2d 334, cert. den. 90 S.Ct. 1270, 397 U.S. 
1026, 25 L.Ed.2d 536. 

Colo.—Crawford v. People, 356 P.2d 485, 144 Colo. 
385—Kostal v. People, 357 P.2d 70, 144 Colo 505, 
cert. den. 81 S.Ct. 471, 365 U.S. 804, 5 L.Ed,2d 
462. 

Conn.-State v. Miller, 228 A.2d 136, 154 Conn. 622. 
Del.—Crawford v. State, 245 A.2d 791. 

D.C.—Edmonds v. U.S., 273 F.2d 108, 106 U.S.App. 

D. C. 373, cert. den. 80 S.Ct. 1062, 362 U.S. 977, 4 
LEd2d 1012—Bailey v. U.S., GA, 416 F.2d 1110, 
135 U.S.App.D.C. 95. 

Fla.—CJ.S. cited in Hall v. State, 248 So.2d 524, 525. 
Ga.—Fulford v. State, 144 S.R2d 370, 221 Ga. 257. 

Smith v. State, 177 S.R2d 485, 122 GaApp. 470. 
Ill.—People v. Harris, 260 N.E.2d 325, 124 Ill.App.2d 
234. 

Ind.—Layton v. State, 240 N.R2d 489, 251 Ind. 205— 
Pullins v. State, 256 N.R2d 553, 253 Ind. 644— 
Turner v. State, 265 N.R2d 11, 255 Ind. 427. 
Iowa—State v. Ford, 145 N.W.2d 638, 259 Iowa 744— 
C.J.S. dted in State v. Wimbush, 150 N.W.2d 653, 
656, 260 Iowa 1262—CAS. cited In State v. Wil¬ 
son, 173 N.W.2d 563, 565-State v. Galvan, 181 
N.W.2d 147. 

Kan.—State v. Townsend, 439 P.2d 70, 201 Kan. 122— 
CJS. dted in State v. Walker, 595 P.2d 1098, 
1099, 226 Kan. 20. 

La._CJS. quoted at length in State v. Davies, 350 
So.2d 586, 588. 

Me.—State v. Rowe, 238 A.2d 217. 

Md.—Williams v. State, 237 A.2d 822, 3 Md.App. 58. 
Mich.—People v. Casper, 18 N.W.2d 906, 25 Mich App. 
1 . 

Mo.—GJJS. dted In State v. Cochran, 366 S.W.2d 36a 
362, cert den. 84 S.Ct. 492, 375 U.S. 981, 11 
L.Ed.2d 426. 

CJJS. dted in State v. McDaniel, 392 S.W.2d 
310, 316—State v. Aubuchon, 394 S.W.2d 327. 
N.Y.—People v. Yazum, 246 N.Y.S.2d 626, 13 N.Y.2d 
302, 196 N.R2d 263. 

People v. Cathey, 331 N.Y,S.2d 837, 38 AD.2d 
976. 

N.G—State v. Downey, 117 S.R2d 39, 253 N.G 348— 
State v. Gaines, 132 S.R2d 485, 260 N.C. 228. 
State v. Kirby, 172 $.E2d 93, 7 N.C App. 366. 
Okl.—Farrar v. State, Cr., 505 P.2d 1355. 

Or.—State v. Stookey, 454 P.2d 267, 253 Or. 367. 
Pa,—Com. v. Logan, 184 A2d 321, 198 Pa.Super. 635. 
R.I.—State v. Ouimette, 298 A2d 124, 110 R.I. 747, 
Tenn.—CJ.S. dted in Jones v. State, Cr.App., 580 
S.W.2d 329, 332. 

Tex.—Younger v. State, Cr., 457 $.W.2d 67. 

Wyo.—Fulcher v. State, 633 P.2d 142. 

Relevant fact to be considered by fact-trying 
trib unal 

Md.—Smith v. State, 197 A2d 103, 233 Md. 430. 

Tendency to convince that fact sought to be 
established is so 

N.Y.—People v. Jackson, 257 N.Y.S.2d 72, 23 A.D,2d 
635, cert. den. 86 S.Ct. 123, 382 U.S. 872, 15 
LEd.2d 110, 
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Showing not constitutionally prohibited 

Pa.—Com. v. Collins, 269 A.2d 882, 440 Pa. 368. 
Admission proper notwithstanding disclosure of 
another crime 

La.—State v. Nelson, 259 So.2d 46, 261 La. 153. 

67.10. Ill.—People v. Neiman, 232 N.E2d 805, 90 
IH.App.2d 337. 
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68. U.S.—Rossetti v. U.S, CA.Cal., 315 F.2d 86, 
cert. den. 84 S.Ct. 45, 375 U.S. 814, 11 L.Ed.2d 
49, reh. den. 84 S.Ct 363, 375 U.S. 926, 11 
L.Ed.2d 169—Marcoux v. U.S., GAAriz., 405 
F.2d 719—U.S. v. Ballard, CA.Miss., 423 F.2d 
127. 

Ala.—Tmer v. State, 182 So.2d 859, 279 Ala. 126. 

Ariz.—State v. White, 416 P.2d 597, 101 Ariz. 164- 
State v. Bailey, 489 P.2d 261, 107 Ariz. 451. 

State v. Roderick, 448 P.2d 891, 9 ArizApp. 
19—State v. Ortiz, 449 P.2d 953, 9 ArizApp. 116. 

Cal.—People v. Kessler, 65 CaLRptr. 248, 257 CA.2d 
812—People v. Crawford, 66 CaLRptr. 527, 259 
CA.2d 874. 

D.C.—Edmonds v. U.S., 273 F.2d 108, 106 U-SApp. 
D.G 373, cert. den. 80 S.Ct. 1062, 362 U.S. 977,4 
L.Ed.2d 1012—Hunt v. U.S., GA, 316 F.2d 652. 

Fla.—Mackiewicz v. State, 114 So.2d 684, cert. den. 80 
S.O. 883, 362 U.S. 965,4 L.Ed.2d 879, reh. den. 80 
S.Ct. 1083, 362 U.S. 992, 4 L.Ed.2d 1024. 

IU.—People v. Washington, 257 N.R2d 190, 121 ID. 
App.2d 174—People v. Smith, 262 N.R2d 165, 127 
IUApp.2d 199—People v. Barnes, 276 N.R2d 509, 

2 IlLApp.3d 461. 

Ind.—Reno v. State, 228 N.R2d 14, 248 Ind. 334- 
Pierce v. State, 256 N.R2d 557, 253 Ind. 650- 
Banks v. State, 276 N.E.2d 155, 157 Ind. 530. 

Md.—Westcoat v. State, 190 A2d 544, 231 Md. 364. 

Anderson v. State, 239 A2d 579, 3 Md.App. 
361 

Mass.—Com. v. Carita, 249 N.R2d 5, 356 Mass. 132, 
356 Mass. 132. 

Minn.—State v. Meany, 115 N.W.2d 247, 262 Minn. 
491. 

Mo.—State v. Woodard, App., 499 S,W.2d 553, app. 
after remand 521 S.W.2d 498. 

Mont—State v. Walker, 419 P.2d 300, 148 Mont 216. 

Nev.—Williams v. State, 451 P.2d 848, 85 Nev. 169, 
cert. den. 90 S.Ct. 239, 396 U.S. 916, 24 L.Ed.2d 
194. 

NJ.—State v. Garcia, 199 A 2d 860, 83 NJ.Super. 
345—State v. Jones, 227 A.2d 145, 94 NJ.Super. 
137—State v. Copeland, 227 A.2d 523, 94 NJ.Su¬ 
per. 196, 36 A.L.R.3d 830. 

N.G—State v. Kirby, 172 S.R2d 93, 7 N.CApp. 366. 

Ohio—State v. Callihan, 227 N.E2d 654, 11 Ohio 
App.2d 23—State v. Cron, 236 N.R2d 671, 14 
Ohio App Jd 76. 

Okl.—Logan v. State, Cr., 493 P.2d 842. 

Or.—State v. Brown/372 P.2d 779, 231 Or. 297. 

State v. Redeman, 496 P.2d 230, 9 OrApp. 329. 

Pa.—Com. v. Coyle, 203 A.2d 782, 415 Pa. 379—Com. 
v, Hoss, 283 A2d 58, 445 Pa. 98. 

Tenn.—CAS. quoted at length in Rogers v. State, 455 
$.W.2d 182, 186. 

Brown v. State, 472 S.W.2d 230, 4 Tenn.Cr.App. 
381. 

Tex.—Waters v. State, Cr., 491 S.W.2d 119. 

Utah—State v, Hopkins, 359 P.2d 486, 11 Utah2d 363. 

Va.—Jones v. Com., 157 S.R2d 907, 208 Va. 370. 

Wis.—Gauthier v. State, 137 N.W.2d 101, 28 Wis,2d 
412, cert. den. 86 S.Ct. 910, 383 U.S. 916, 15 
LEd.2d 671. 

68.5. Ala.—Robinson v. State, 180 So.2d 282, 43 

AlaApp. 111. 

Cal.—People v. Jackson, 26 CaLRptr. 759, 210 GA2d 
470—People v. Sigal, 45 Cal.Rptr. 481, 235 GA.2d 
449. 

Minn.—State v. Parker, 164 N.W.2d 633, 282 Minn. 
343. 



22A CJS 128 


§ 625 CRIMINAL LAW 

Page 462 

page 462 

69. U.S.—U.S. v, King, C.A.N.Y., 373 F.2d 813, cert, 
den. 88 S.Ct. 120. 389 U.S. 881, 19 LEd.2d 174. 

U.S. v. Mullen, D.GVa., 278 F.Supp. 410, affd., 
CJL, 416 F,2d 456. 

Cal.—People v. Conway, 76 Cal.Rptr. 251, 271 C.A.2d 
15—People v. Lewis, 81 Cal.Rptr. 900, 1 C.A.3d 
698. 

D.C.—Williams v. U.S., App., 240 A.2d 131. 

Fla.—State v. Young, 217 So.2d 567, cert. den. 90 S.Ct. 

112, 396 U.S. 853, 24 LEd.2d 101. 

Ga.—Aderide v. State, 150 S.E2d 625, 222 Ga. 456— 
Suffivan v. State, 152 S.E.2d 382, 222 Ga. 691. 

Richardson v. State, 147 S.E.2d 653. 113 Ga. 
App. 163. 

IQ.—People v. Richardson, 270 N.E.2d 568, 132 111. 
App.2d 712—People v. Manley, 274 N.E2d 373, I 
. IH.App.3d 693. 

Ini—Layton v. State, 240 N.E2d 489, 251 Ind. 205— 
Pullins v. State, 256 N.E2d 553, 253 Ind. 644— 
Robinson v. Sute, 271 N.E2d 727. 257 Ind. 38. 
Iowt-GJLS. dted in State v. Ford, 145 N W.2d 63S, 
641, 259 Iowa 744. 

Ky.—Fugate v. Com., 445 S.W.2d 675. 

La.—State v. Johnson, 192 $o.2d 135, 249 La. 950, cert. 

den. 87 S.O. 2144, 388 U.S. 923, 18 L.Ed.2d 1374. 
Md.—Westcoat v. State, 190 A.2d 544, 231 Md. 364— 
Davis v. State, 205 A.2d 254, 237 Md. 97, cert. den. 
86 S.Ct. 402, 382 U.S. 945, 15 L.Ed.2d 354. 

McLean v. Sute, 251 A.2d 252, 6 Md.App. 
366—Hernandez v. State, 255 A.2d 449, 7 Md.App. 
355, 39 A.LR.3d 476. 

Mich.—People v. Ballard, 181 N.W.2d 9, 25 Mich.App. 
197. 

Miss.—Quarles v. State, 199 So.2d 58. 

Mo,—State v. Ball, 339 S.W.2d 783, 91 A.L.R.2d 1042 
—State v. Castaldi, 386 S.W.2d 392—State v. 
Clark, 445 S.W.2d 294—State v. Kilgore, 447 

S.W.2d 544. 

N.M.—State v. Hardison. App., 467 P.2d 1002, 81 N.M. 
43E 

N.C—State v. Swain, 160 S.E2d 94, 1 N.C.App. 112. 
Ohio—State v. Callihan, 227 N.E2d 654, 11 Ohio 
App.2d 23, 

Or.—State v. Mclntire, App., 468 P.2d 536. 

Pa.—Com. v. Hart, 170 A.2d 850, 403 Pa. 652, cert, 
den. 82 S.Ct. 130, 368 U.S. 881, 7 L.Ed.2d 81- 
Com. v. Coyle, 203 AOd 782, 415 Pa. 379-Com. 
v. Collins, 269 A-2d 882, 440 Pa. 368. 

Tom.—Brown v. State, 472 S.W.2d 230, 4 Tenn.Cr. 
App. 381—GJJS. dted in Ledune v. Sute, Cr. 
App., 589 S.W.2d 936, 940. 

Tex.—Hbes v. State, Cr., 458 S.W.2d 666. 

Wash.—State v. Bruton, 401 P.2d 340, 66 Wash.2d 
111—Sute v. Etheridge, 443 P.2d 536, 74 Wssh.2d 
101 

State v. Whalon, 464 P.2d 730, 1 Wash.App. 785. 
Corroborative in nature 
US.—Burroughs v. U.S. GA.Okl., 365 F2& 431. 
Flight from scene of collision 
(1) Mo.—State v. Achter, 445 S.W.2d 318. * 
Inference of nongnQt not raised by refusal to 
flee 

CaL—People v. Dona, 100 Cal.Rptr. 886, 24 GA.3d 
316, mod. on oth. grds. Ill Cal.Rptr. 793, 36 
GA.3d 591 
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7t Ga.—Richardson v. Sute, 147 S.E2d 653, 113 
GfcApp. 163. 

73, CaL—People v. Fork, 43 Cal.Rptr. 804,' 233 
CAJ2d 725. 

lx—GJJS. footed in State v. Hills, 129 So.2d 11 29, 
241 La. 345. 

Wash.—State v. Bruton, 401 P.2d 340,66 Wash.2d 111. 

Fhr away karea not ess en tial 

CaL—People v. Jack, 43 CaLRptr. 566,233 C.A.2d 446. 

Physical act of namlag act essential 

CaL—People v. Jade, 43 CaLRptr. 566,233 C.A.2d 446. 


74. La.—GJ.S. quoted In State v. Hills. 129 Sold 12, 
29, 241 La. 345 

75. Me.—State v Gordon, 321 A.2d 352 

Tex,—Dominguiz v. Sute, Cr., 373 S.W 2d 241—Solis 
v. Sute, Cr., 492 S.W.2d 561 
Wis.—Gauthier v. State, 137 N.W,2d 101, 28 Wis2d 
412, cert, den. 86 S.Ct. 910, 383 U.S. 916, 15 
L.Ed2d 671. 

Rate of speed 

Ind.—Botes v. State, 291 N.E2d 357, 259 Ind. 661. 
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76. Cal.—People v. Newton, 52 Cal.Rptr. 727, 244 
C.A.2d 82 

Wash.—State v. Bruton, 401 P.2d 340, 66 Wa$h.2d 111. 

76.5. Mo,—Sute v. Engberg, 376 S.W.2d 150. 

78, Cal.—People v, Jackson, 6 Cal.Rptr. 505, 183 
C A.2d 332. 

79. Cal.—People v. Scott, 1 Cal.Rptr. 600, 176 C.A.2d 
458, app dism and cert, den. 81 SCt. 245, 364 
U.S. 471, 5 L.Ed.2d 222, reh. den. 81 S.Ct 462, 
364 U.S. 944, 5 L.Ed.2d 376, cert den. 82 S.Ct. 
81. 368 U.S. 849, 7 L.Ed.2d 47, 

80.5. Ariz.—State v. Williamson, 456 P.2d 941, 104 
Aria. 571, cert. den. 90 S.Ct. 1249, 397 U.S. 1015, 
25 L.Ed.2d 429. 

Pa.—Com. v. Osborne, 249 A.2d 330, 433 Pa. 297. 
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81. Ariz.—Sute v. Wayman, 449 P.2d 296, 104 Ariz. 
125. 

84. Minn.—Sute v. Hedstrom, 148 N.W.2d 319, 275 
Minn. 564 

85. Theft of vehicle to accomplish flight 
La.—Sute v. Nelson, 259 So.2d 46, 261 La. 153. 
Highjack of airplane 

U.S—U.S V. Bell, C.A.Tex., 457 F.2d 1231, app. after 
remand 470 F.2d 1178. 

91. Tex.—Walker v. Sute, Cr., 441 S.W.2d 201— 
Thames v. Sute, Cr., 453 S.W.2d 495, vac. m part, 
on oth. grds., 92 S.Ct. 2863, 408 U.S. 937, 33 
L.Ed.2d 755, reh. den. 93 S.Ct. 177, 409 U.S. 898, 
34 LEd.2d 156, on remand 490 SW.2d 828. 
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94.5. La.—Sute v. Pierre, 259 So.2d 6, 261 La 42. 
Mo.—Sute v. Aubuchon, 394 S W.2d 327. 

95. Mass,—Com. v. Carita, 249 N.E2d 5, 356 Mass. 
132. 

Miss.—Pollard v. Sute, 233 So.2d 792. 

98. U.S.—Shorter v. U.S., C.A.CaL, 412 F.2d 428, 
cert. den. 90 S.Ct. 454, 396 U.S. 970, 24 L.Ed.2d 
436. 

2. Ill.—People v. Cox, 220 N.E2d 7, 74 IU.App.2d 
342, app. after remand 230 N.E2d 900, 87 Ill. 
App.2d 243, app. after remand 255 N.E2d 208, 
119 Ill.App.2d 163. 

Knowledge of being charged with crime 

(3) U.S.—Embree v. U.S., C.A.CaL, 320 F.2d 666. 
Cal.—People v. Newton, App., 52 CaLRptr. 727, 242 
C.A.2d 82. 
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4.10. Pa.—Com. v. Logan, 184 A.2d 321, 198 Pa.Su- 
per. 635. 

6. Ill.—People v. Zertuche, 282 N.E2d 201, 5 Ill. 

App.3d 303. 

Mont — CJS. quoted In State v. Walker, 419 P2d 300, 
306, 148 Mont 216. 

7. Mont.—GJ.S. quoted In State v. Walker, 419 P.2d 

300, 306, 148 Mont. 216. 

8. III.—GJJS. quoted in People v. Gnffin, 318 N.E2d 

671, 674, 23 Ul.App.3d 46. 

10.50. UL-GJ.S. dted in People v. Gnffin, 318 
N.E2d 671, 674, 23 Ill.App.3d 461. 

Kan.—GJJS. dted in State v. Walker, 595 P.2d 1098, 
1100, 226 Kan. 20. 

Mo.—Sute v. Ball, 339 S.W.2d 783, 91 A.LR.2d 1042. 


X ex ._Cox v. Sute, 338 S.W.2d 711, 170 Tex.Cr.R. 128. 

Applicable to voluntary absence from trial 
Cal.—People v. Vargas, 126 Cal.Rptr. 88, 53 C.A.3d 
516. 

10.55. Fla.—Beuncourt v Sute, App., 228 So.2d 

124. 

HI.—People v Davis, 246 N,E.2d 83, 107 Ill.App.2d 
162. 
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10.70. Ga.—Sullivan v. State, 152 S.E.2d 382, 222 
Ga. 691. 

Md.—Davis v. Sute, 205 A.2d 254, 237 Md. 97, cert. 

den. 86 S.Q. 402, 382 U.S. 945, 15 L.Ed.2d 354. 
10.75. Anz.—Sute v. Roderick, 448 P.2d 891, 9 Ariz. 
App. 19. 

10.80. Ariz.—Sute v Roderick, 448 P.2d 891, 9 Anz. 
App. 19. 

Ill—People v. Wright, 198’N.E2d 316, 30 U1.2d 519, 
app dism. and cert. den. 85 S.Ct. 133, 379 U.S. 11, 
13 L.Ed.2d 24. 

People v. Johnson, 245 N.K2d 85, 105 I1L 
App. 2d 204. 

11.5. Ariz.—SUte v. Roderick, 448 P.2d 891, 9 Ariz. 
App. 19. 

m.—People v. Wright, 198 N.K2d 316, 30 IlL2d 519, 
app. dism. and cert. den. 85 S.Ct. 133, 379 U.S. 11, 
13 L.Ed.2d 24. 

Tex.—Crenshaw v. Sute, Cr., 389 S.W.2d 676. 

12. Tex.—Guajardo v: Sute, Cr., 378 S.W.2d 853. 
Existence of arrest warrant unnecessary 
U.S.—U.S. V. Ayala, C.A.N.Y., 307 F.2d 574. 

12.5. Ariz.—Sute v. Roderick, 448 P.2d 891, 9 Ariz. 
App. 19. 

13. U.S.-U.S. v. Accardi, C.A.N.Y., 342 F.2d 697, 
cert. den. 86 S.Ct. 426, 382 U.S. 954, 15 L.Ed.2d 
359. 
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18. Mo.—CJ^. quoted at length in Sute v. Chami- 
neak, 343 S.W2d 153, 158. 

C.J.S. dted in State v. Nolan, App., 595 S.W.2d 
54, 56. 

22. Cal.—People v, Doran, 100 Cal.Rptr. 886, 24 
C A.3d 316, mod. on oth. grds. Ill CaLRptr. 793, 
36 C.A.3d 592. 

24. Voluntary surrender held admissible in 
other instances 

III.—People v. Davis, 193 N.K2d 841, 29 U1.2d 127. 
People v.Guthne, 258 N.E2d 802, 123 HI. 
App.2d 407, app. after remand 286 N.R2d 627, 7 
Ill.App.3d 243. 
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27.5. Colo.—Crawford v. People, 356 P.2d 485, 144 
Colo. 385. 

28. U.S. v. Ayala, C.A.N.Y., 307 F.2d 574. 

N.C.—SUte v. Lampkms, 196 S.E2d 697, 283 N.G 

520. 

Tex.—Ysasaga v. Sute, Cr., 444 S.W.2d 305—Alardin 
v. SUte, Cr., 491 S.W.2d 872. 

Accused not improperly restricted 
Ill.—People v. Travis, 212 N.E2d 272, 64 IlLApp.2d 
197. 

28.5. Ala.—Mitchell v. Sute, Cr., 303 So.2d 123, 53 
Ala.App. 625, cert. den. 303 So.2d 126, 293 Ala. 
767. 

28.10. Ill.—People v. Davis, 193 N.E2d 841, 29 
IU.2d 127. 

29. Cal.—People v. Perry, 103 CaLRptr. 161, 499 
P.2d 129, 7 C.3d 756. 

Ill.—People v. Tillman, 253 N.E2d 873, 116 lll.App.2d 
24. 

29.5. UL—People v. KeUer, 263 N.E2d 127, 128 
Ill.App.2d 401. 

Self-serving declarations 

Ala—McAllister v. Sute, 6 So.2d 32, 30 Ala.App. 366. 

Ark.—Massey v. State, 182, S.W.2d 671, 207 Ark. 675. 
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Ga—Fields v, State, 75 S.E.2d 839, 88 GaApp. 1. 

§ 626. -Concealment of Identity 

in General 

page 471 

43. U.S—Marcoux v. U.S., C.A.Am, 405 F.2d 719 
—U.S. v. Grandmont, C.A.N.H., 680 F.2d 867. 

Anz—State v. Sowards, 406 P.2d 202, 99 Ariz. 22. 
Cal.—People v. Cramer, 60 Cal.Rptr. 230, 429 P.2d 
582, 67 C.2d 126. 

People v. Slutts, 66 CaLRptr. 862, 259 C.A.2d 
886—People v. Wong, 111 CaLRptr. 314, 35 
C.A.3d 812. 

D.G—Christian v. U.S., App., 394 A2d 1, cert. den. 99 
S.Ct. 2889, 442 U.S. 944, 61 L.Ed.2d 315. 

Fla.—State v. Young, 217 So.2d 567, cert. den. 90 S.Ct. 
112, 396 U.S. 853, 24 L.Ed.2d 101. 

Snell v. State, App., 302 So.2d 487. 

Ill.—People v. Maldonado, 278 N.R2d 225, 3 111 
App.3d 216. 

Ind.—Reno v. State, 228 N.R2d 14,248 Ind. 334—Har¬ 
ris v. State, 281 N.E.2d 85, 258 Ind. 341. 

Ky.—Fugate v. Com., 445 S.W.2d 675. 

Miss.—McClendon v. State, 387 So.2d 112. 

Mo.—GJJS. dted in State v. Cochran, 366 S.W.2d 360, 
362, cert. den. 84 S.Ct. 492, 375 U.S. 981, 11 
L.Ed.2d 426. 

Mont.—State v. Pepperling, 533 P.2d 283, 166 Mont. 
293. 

NJ.—State v. Reed, 162 A.2d 873, 62 NJ.Super. 303, 
revd. on oth. grds. 170 A.2d 419, 34 NJ. 554, 91 
A.L.R.2d 797. 

Ohio-State v. Callihan, 227 N.R2d 654, 11 Ohio 
App.2d 23. 

Or.—State V. Nixon, 607 P.2d 1198, 43 Or.App. 927. 
Pa.—Com. v. Berrios, 434 A.2d 1173, 495 Pa. 444. 
Tenn.—Sotka v. State, Cr., 503 S.W.2d 212. 

Chang in g shirt 

Ala.—Seals v. State, 122 So.2d 513, 271 Ala. 142. 
Relevancy on question of intent 
Kan.—State v. Logan, 457 P.2d 31, 203 Kan. 864. 

43.10. Ala.—Douglas v. State, 163 So.2d 477, 42 
AJaApp. 314, cert. den. 163 So.2d 496, 276 Ala. 
703, revd. on oth. grds. 85 S.Ct. 1074, 380 U.S. 
415, 13 LEd.2d 934. 

§ 627. -Assuming Name 
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44. U.S.—Marcoux v. U.S., CA.Ariz., 405 F.2d 719. 

U.S. v. Pasterchik, D.C.Or., 267 F.Supp. 44— 
GJJS. dted In U.S. v. Sutton, D.CAriz., 312 
F.Supp. 969, 972, affd., CA, 446 F.2d 916, cert, 
den. 92 S.O. 699, 404 U.S. 1025, 30 LEd.2d 675. 
Ariz.—CJJS. dted in State v. Birchfield, 404 P.2d 97, 
99, 1 Ariz. App. 436. 

Cal—People v. Scott, 1 Cal.Rptr. 600.176 C.A.2d 458, 
app. dism. and cert den. 81 SQ. 245, 364 U.S. 
471, 5 LEd.2d 222, reh. den. 81 S.Ct. 462,364 U.S. 
944, 5 L.Ed.2d 376, cert. den. 82 SQ. 81, 368 U.S. 
849, 7 L.Ed.2d 47—People v. Bertholf, 34 Cal. 
Rptr. 558, 221 GA.2d 599. 

I1L-—People v. Haygood, 208 N.R2d 373, 60 IU.App.2d 
70. 

Ind.—Reno v. State, 228 N.R2d 14, 248 Ind. 334— 
Rogers v. State, 315 N.R2d 707, 262 Ind 315. 
Mo.—CJS. cited in State v. Jones, App., 575 S.W.2d 
899, 901. 

Or.—State v. Brown, 372 P.2d 779, 231 Or. 297. 

State v. Jones, 500 P.2d 1225, 11 Or App. 129. 
' Pa.—Com. v. Harris, 386 A2d 108, 255 Pa.Super. 8. 
Term.—Lacey v. State, Cr., 506 S.WJd 809. 

On arrest 

(2) Other instances. 

U.S—Jordan v. U.S., GA.Fla., 324 F.2d 178. 

Ala.—Cobb v. State, Cr., 282 So.2d 327, 50 AlaApp. 
707. 

Mo.—State v. Duncan, 499 S.W.2d 476. 


Showing pattern of concealment 

U.S.—U.S. v. Kabsh, C.A.Tex., 690 F.2d 1144, reh. 
den. 689 F.2d 190, cert. den. 103 S Ct. 735, 459 
U.S. 1108, 74 L.Ed 2d 958. 

§ 628. -Arrest and Attending 

Circumstances 

46. Miss—Smith v. State, 137 So.2d 172, 242 Miss. 
728. 

47. U.S.—D’Argento v. U.S., C.A.Cal., 353 F.2d 327, 
cert. den. 86 S.Ct. 1591, 384 U.S. 963, 16 LEd.2d 
675. 

Cal.—People v. Bolinski, 67 Cal.Rptr. 347, 260 C.A.2d 
705. 

Ga—Bixby v. State, 218 S.E.2d 609, 234 Ga. 812. 

Davenport v. State, 171 S.E2d 922, 120 GaApp. 
745. 

Ill-People v. Allen, 254 N.E2d 103, 117 Ill.App.2d 

20 . 

Iowa—GJJS. cited in State v. Wilson, 173 N.W.2d 563, 
565. 

Kan.—State v. Williams, 413 P.2d 1006, 196 Kan. 
628—State v. Lee, 440 P.2d 562, 201 Kan. 177— 
CJS. dted in State v. Baker, 549 P.2d 911, 219 
Kan. 854. 

La—CJS. cited in State v. St. Amand, 274 So.2d 179, 
189. 

Mo.—State v. Engberg, 376 S.W,2d 150. 

Tex—Lott v. State, Cr., 379 S.W.2d 896—Thames v. 
State, Cr., 453 S.W.2d 495, vac. in part, on oth. 
grds., 92 S.Ct. 2863, 408 U.S. 937, 33 LEd2d 755, 
reh. den. 93 S.Ct 177, 409 U.S. 898, 34 L.Ed.2d 
156, on remand 490 S.W.2d 828—Jones v. State, 
Cr„ 471 S.W,2d 413. 

48. Ill—People v. Evans, 184 N.R2d 836, 25 IU.2d 
194, cert. den. 83 S.Ct 738, 372 U.S 922, 9 
L.Ed2d 727. 

People v. O'Neal, 254 N.E.2d 559, 118 Ill. 
App.2d 116. 

La—State v Reed, App., 442 So.2d 777, writ. den. 443 
So.2d 1110. 
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49. Ga.—Meyer v. State, 258 S.R2d 217, 150 Ga. 
App. 613, cert. den. 100 S.Ct 1602, 445 U.S. 952, 
63 L.Ed.2d 788. 

49.5. Ga.-‘-Clements v. State, 172 S.E.2d 600, 226 
Ga. 66. 

50. R.I.—State v. Mandarelli, 254 A.2d 738, 105 R.I. 
696. 

50.5. Kaa—GJ jS. dted in State v. Fagan, 518 P.2d 
552, 554, 213 Kan. 587. 

51. Ky—Anderson v. Com., 353 S.W.2d 381, cert 
den. 82 S.Ct. 847, 369 U.S. 829, 7 L.Ed.2d 795, 
cert. den. 82 SQ. 953, 369 U.S. 863, 8 LEd.2d 
20, cert. gr. 83 S.Q. 192, 371 U.S. 886, 9 LEd.2d 
120, motion den. 91 S.Ct. 2167, 402 U.S. 993, 29 
L.Ed.2d 159. 

La.—State v. St. Amand, 274 So.2d 179. 

Tex.—Thomas v. State, Cr., 468 S.W.2d 418. 

Offer of bribe 

IU—People v. Boulahanis, 200 N.R2d 372, 50 I1L 
App.2d 440. 

52. Ariz.—State v. Prewitt, 452 P.2d 500, 104 Ariz. 
326. 

52.5. U.S—Fagundes v. U.S., GA.Mass., 340 F.2d 

673. * 

IU—People v. Davis, 268 N.E2d 179, 130 Ill.App 2d 
1047. 

Tex—Birdsong v. State, Cr., 387 S.W.2d 404. 
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52,10. Pa—Com. v. DelMarmol, 214 A.2d 264, 206 
Pa.Super. 512. 

False statements made during interrogation at 
arrest 

Cal—People v. Dykes, 17 Cal.Rptr. 564, 198 C.A.2d 
75. 

53. Ga—Henderson v. State, 179 S.E.2d 76, 277 Ga. 
68, vac. in part on oth. grds. 92 S.Q. 2868, 408 
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U.S. 938, 33 L.EcL2d 758, reh. den. 93 S.Ct. 179, 
409 U.S. 898, 34 L.Ed.2d 164, on remand 194 
S.R2d 410, 229 Ga. 731. 

Iowa—State v. Wood, 111 N.W,2d 666, 253 Iowa 281. 

54. U.S—US. v. Graham, C.A. Iowa, 548 F.2d 1302. 

Ala—Sparks v. State, Cr.App., 376 So.2d 834. 

Fla.—Straight v. State, 397 So.2d 903, cert. den. 102 
S.Ct. 556,454 U.S. 1022, 70 L.Ed.2d 418, reh. den. 
102 S.Q. 1043, 454 U.S. 1165, 71 LEd.2d 323. 

Ga—Bixby v. State, 218 S.E2d 609, 234 Ga. 811 

Ind—Allen v. State, 431 N.R2d 478. 

Kan.— CJS, dted in State v. Lee, 440 P.2d 561 565, 
201 Kan. 177. 

Mo.—State v. Ball 339 S.W.2d 783, 91 A.LR.2d 1042 
—State v. Kilgore, 447 S.W.2d 544. 

N.G—State v. Parker, 262 S.R2d 686, 45 N.CApp. 
276. 

Tex—Thames v. State, Cr., 453 S.W.2d 495, vac. in 
part, on oth. grds., 92 SQ. 2863,408 U.S. 937, 33 
LEd.2d 755, reh. den. 93 SQ. 177, 409 US. 898, 
34 L.Ed.2d 156, on remand 490 S.W.2d 828. 

Wis—Wangenn v. State, 243 N.W.2d 448, 73 Wis.2d 
427. 

54.10, Fla.—State v. Young, 217 Sold 567, cert. den. 
90 SQ. Ill 396 U.S. 853, 24 LEd.2d 101. 

Wis—Wangerin v. State, 243 N.W.2d 448, 73 Wis.2d 
427. 

54.15. U.S—Marcoux v. U.S., C.A.Anz., 405 F.2d 
719—U.S. v. Ramirez, C.A.C 0 I 0 ., 460 F.2d 1321 

Cal—People v. Kendrick, 14 CaLRptr. 13,363 P.2d 13, 
56 G2d 71. 

People v. Wong, 111 CaLRptr. 314, 35 C.A.34 
812. 

D.C.—Gregory v. U.S., CA, 369 F,2d 185, 125 U.S. 
App.D.C. 140, app. after remand 410 F.2d 1016, 
133 U.S.App.D.C. 317, cert. den. 90 SQ. 143, 396 
U.S. 865, 24 L.Ed.2d 119. 

Ind—Miller v. State, 285 N.E2d 843, 153 IndApp. 54. 

Ohio—State v. Callihan, 227 N.R2d 654, 11 Ohio 
App.2d 23. 

Relevancy of such evidence, etc, 

Fla.—Mackiewicz v. State, 114 So.2d 684, cert. den. 80 
S.Ct. 883, 362 U.S. 965,4 L.Ed.2d 879, reh. den. 80 
SQ. 1083, 362 U.S. 992, 4 L,Ed.2d 1024. 
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56. U.S.—U.S. v. Hampton, CA.Ind., 457 F.2d 299, 
cert. den. 93 SQ. 136, 409 U.S. 856, 34 EEd.2d 
101 . 

Colo.—Ortega v. People, 426 P.2d 180, 162 Colo. 358. 

IU—People v. Wilson, 409 N.R2d 344, 42 ULDec, 729, 
87 IILApp 3d 693. 

Ind—Porter v. State, 391 N.E2d 801, 271 Ind. 180. 

La—State v. Fuller, 418 So.2d 591. 

Mich—People v. Van Sickle, 323 N.W.2d 314, 116 
Mich.App. 632. 

Mo—CJS. ipioted in State v. Cochran, 366 S.WJd 
360, 362, cert. den. 84 S.Ct. 492, 375 U.S. 981, 11 
LEd.2d 426. 

Tenn.—Murray v. State, CrApp., 586 S.W.2d 839. 

To show consciousness of guilt 

Ala.—Howard v. State, CrApp., 417 So.2d 599. 

57. Mo.—CJS. quoted In State v. Cochran, 366 
S.W.2d 360, 362. 

57.5. Ga.—Clements v. State, 172 S.R2d 600, 226 
Ga. 66. 

Ind—Manley v. State, App., 410 N.R2d 1338. 

La—State v. Davies, 350 So.2d 586. 

Mo.—State v. Ball 339 $.W.2d 783, 91 ALR.2d 
1042—CJS. dted in State v. Anderson, 386 
S.W.2d 225, 228. 

State v. Campbell, App., 533 S.W.2d 671. 

58. Mo—CJS. quoted in State v. Tevis, App„ 340 
S.W.2d 415, 421. 

Tex.—Arivette v. State, Cr., 513 S.W.2d 857. 

59.5. Ind—Manley v. State, App., 410 NJB.2d 1338. 
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64.5. Fla.—Giamo v. State, App„ 24S So.2d 116, cert, 
den. 92 SQ. 681,404 U.S. 1019, 30 LEdJd 666. 
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Mo.—CJ.S. dted fa State t. Allen, 429 S W 2d 697, 
698— CJS. quoted in State v, My rick, 473 S.W 2d 
402, 404. 

N.Y.—People v. McCutcheon, 217 N\YS.2d 973, 14 
A.D.2d 482. 

Tex.—Hernandez v. State, Cr, 484 S.W 2d 754. 

Acts and conduct of accused at time of arrest 

(2) Other matters. 

U.S.—U.S, v, Falco, C.A.Cal., 478 F.2d 1376. 

$7.5. Ill—People V. Ostrand, 221 N.E.2d 499, 35 
111 2d 520. 

People v. O’Neal, 254 N.E2d 559, 118 Ill. 
App.2d 116. 

Ma—State v. Starks, 459 S.W.2d 249. 

Tex.—Lenzi v. State, Cr., 456 S.W,2d 99—Oliver v. 
State, Cr., 491 S.W.2d 125. 

Possession by associate 

Ohio-State v. Moorehead, 265 N.E2d 551, 24 Ohio 
St.2d 166, vac. in part on oth. grds. 92 S.Ct. 2869, 
408 U.S. 938, 33 L.Ed.2d 759. 

67.15. Ariz.—State v. Prickett, 409 P.2d 49, 99 Anz. 

348. 
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67.25. Ma—State v. Jones, App., 583 S.W.2d 212. 
67.30. Ariz.—State v. Thompson, 501 P.2d 7, 108 
Ariz. 423. 

Pistol failing to fire 
Miss.—BeU v. State, 259 So.2d 118. 

67.35. Nev.—Williams v. State, 451 P.2d 848, 85 
Nev. 169, cert. den. 90 S.Ct. 239, 396 U.S. 916, 24 
L.Ed.2d 194. 

72^. Ind.—CJS. died la Bryant v, State, 385 
N.E2d 418, 419, 270 Ind. 268. 

§ 629. -Conduct in Jail in Gen¬ 

eral 


77. U.S.—Kaufman v. U.S., CA.Mo., 350 F.2d 408, 
cert. den. 86 S.Ct. 1211, 383 U.S. 951, 16 L.Ed.2d 
212 . 

Ariz.—State v. Saiz, 454 P.2d 152, 104 Ariz. 407. 

Cal.—People v. Risenhoover, 73 Cal.Rptr. 533, 447 
P.2d 925, 70 C.2d 39, cert. den. 90 S.Cl 123, 396 
U.S. 857, 24 L.Ed.2d 108. 

People v. Butler. 90 Cal.Rptr. 49, 12 C.A,3d 189. 

Mass.—Com. v. Perez, 258 N.E2d 1. 357 Mass. 290. 

S.G—State v. Anderson, 169 S.E2d 706, 253 S.C. 168, 
cert den. 90 S.Ct. 386, 396 U.S. 948, 24 L Ed.2d 
253, cert. den. 90 S.Q. 971, 397 U.S. 958, 25 
L.Ed.2d 143, reh. den. 90 S.Q. 1268, 397 U.S. 
1031, 25 L.Ed.2d 545. 

§ 630. -Attempt to Commit Su¬ 

icide 
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7730. N.C—State v. Hunt, 287 S.E2d 818, 305 N.C. 
238. 

78.15. Mass.—Com. v. Doe, 393 N.E2d 426, 8 Mass. 
App. 297. 

Moot—CJ jSw eked fat State v. Campbell 405 P.2d 978, 
985, 146 Moot 251, 22 A.LR.3d 824. 

§ $ 31 . -Escape, Attempt to 

Escape, or Refusal to Es¬ 
cape 

7830. Cal—People v. Burnett, 59 CalRptr. 652, 251 
CJL2d651. 

Ga.—Masaey v. State, 142 S.E2d 832, 220 Ga. 883. 
HI—People v. Ligon, 305 N.E2d 212, IS IU.App.3d 
746. 

Ind. Meredith v. State, 214 N.E2d 385, 247 Ind. 233. 
Ma—State v. Holt 465 S.W.2d 602. 

N.M.-State v. Trujillo, 624 P.2d 44, 95 N.M. 535. 
Tex.—Machado v. State, Cr., 494 S.W.2d 859-Hodge 
v. State, Cr., 506 S.W.2d 870. 


Not admissible as substantive proof of guilt but 
to show state of mind 

Mich.—People v. Bunker, 177 N.W.2d 644, 22 Mich. 
App 396. 

78.55. U S.—U S. v. Crisp, C.A.Wts., 435 F.2d 354, 
cert. den. 91 S.Ct. 1640, 402 U.S. 947, 29 L.Ed.2d 
116. 

Cal.—People v Terry, 85 Cal.Rptr. 409,466 P.2d 961, 2 
/- m «rt Micm <52 S.Ct. 1619. 406 U.S. 912, 


32 L.Ed.2d 112. 

Del —Johnson v. State, 312 A. 2d 630. 

Ind.—Meredith v. State, 214 N.E2d 385, 247 Ind. 
233—Thomas v. State, 261 N.E.2d 224, 254 Ind. 
561—Manley v State, App, 410 N.E2d 1338. 
Minn,—State v. Reichenberger, 182 N.W.2d 692, 289 


Mtnn. 75. 

N.J.—State v. Tomaras, 403 A 2d 61, 168 NJ.Super. 

418, affd. 446 A.2d 1224, 184 NJ.Super. 551 
Or —C.J.S. cited In State v. Capitan, 494 P.2d 443,449, 
8 Or.App. 582. 

Relevancy based on consciousness of guilt 
Fla —Mackiewicz v. State, 114 So.2d 684, cert. den. 80 
S.Ct. 883, 362 U.S. 965,4 L.Ed.2d 879, reh. den. 80 
S.Ct. 1083, 362 U.S. 992, 4 L.Ed.2d 1024 
78,60. Or.—State v. Redeman, 496 P.2d 230, 9 Or. 
App. 329. 


Secofcd escape 

Or.—State v. Mclntire, 468 P.2d 536, 2 Or.App. 429. 

79. U.S.—U.S. v. Serio, C.A.Mich., 440 F.2d 827, 
cert den. 92 S.Cl 129, 404 U.S. 838, 30 L.Ed.2d 
71. 

Ariz.—State v. Roderick, 448 P.2d 891, 9 Ariz.App. 
19—State v. Tafoya, 454 P.2d 569, 104 Ariz. 424— 
State v. Wilcynski, 534 P.2d 738, 111 Ariz. 533, 
cert, den. 96 S.Ct. 141, 423 U.S. 873, 46 L.Ed.2d 
104. 

Cal.—People v. Burnett, 59 Cal.Rptr. 652, 251 C.A.2d 
651. 

' Colo.—Kostal v. People, 357 P.2d 70, 144 Colo. 505, 
cert. den. 81 S.Ct. 471, 365 U,S. 804, 5 L.Ed.2d 
462—Kostal v. People, 414 P.2d 123, 160 Colo. 64, 
cert. den. 87 S.Ct. 305, 385 U.S. 939, 17 L.Ed.2d 
218. 

Ga -Massey v. State, 142 S.E.2d 832, 220 Ga. 883. 

Ill-People v. Peto, 230 N.E2d 236, 38 II1.2d 45-Peo¬ 
ple v. Yonder, 256 N.E2d 321, 44 fll.2d 376, cert, 
den. 90 S.Ct. 1094, 397 U.S. 975, 25 *L.Ed.2d 270. 

Ind.—Harms v. State, 295 N.E2d 156, 156 Ind.App. 
123. 

Iowa—State v. Ford, 145 N.W.2d 638, 259 Iowa 744— 
State v. Wimbush, 150 N.W.2d 653, 260 Iowa 
1262. 

Ky.—Hamblin v. Com., 500 S.W.2d 73. 

La.—State v. Lee, 381 So.2d 792. 

Md.—Davis v. State, 205 A.2d 254, 237 Md. 97, cert, 
den. 86 S.Q. 402, 382 U.S. 945, 15 L.Ed.2d 354. 

Mich.—People v, 'Bunker, 177 N.W.2d 644, 22 Mich. 
App. 396—People v. Ballard, 181 N.W.2d 9, 25 
Mich. App. 197. 

Ma-State v. Biddle, 599 S.W.2d 182. 

N.C—State v. Collins, 241 S.E.2d 98,35 N.C.App. 250. 

Okl—CJ5. cited In Spence v. State, Cr., 353 P.2d 
1114, 1119. 

Pa.—Com. v. Smith, 277 A.2d 807, 443 Pa. 151. 

Com. v, Conard, 211 A.2d 14, 206 Pa.Super. 33, 
cert. den. 86 S.Q. 1370, 384 U.S. 92a 16 LEd.2d 
441. , 

Tenn.—CJJS. quoted in Mitchell v. State, 458 S.W.2d 
630, 633, 3 Tenn.Cr.App. 153—Brown v. State, 472 
S.W.2d 23a 4 Tenn.Cr.App, 381. 

Tex.—Thames v. State, Cr., 453 S.W.2d 495, vac. in 
part, on oth. grds., 92 S.Q. 2863, 408 U.S. 937, 33 
L,Ed.2d 755, reh. den. 93 S.Q. 177, 409 U.S. 898, 
34 LEtL2d,156, on remand 490 S.W.2d 828—Fair- 
ris v. State, Cr., 515 S.W.2d 921. 

Wash.—State v. Thomas, 385 P.2d 532, 63 Wash.2d 59. 


Detention on additional charges of no conse¬ 
quence 

Wash.—State v. Piche, 430 P.2d 522, 71 Wash.2d 583, 
cert. den. 88 S.Q. 838, 390 U.S. 912, 19 L.Ed.2d 
882. 


Custody held not remote to crime charged 

Wash_State v. Piche, 430 P-2d 522, 71 Wash.2d 583, 

cert. den. 88 S.Ct. 838, 390 U.S. 912, 19 L.Ed.2d 
882. 
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82. U.S.—U.S. v. Posey, C.A.Ga., 611 F.2d 1389. 

84 Ill.—People v. Sheridan, 367 N.R2d 422, 10 m, 
Dec. 34, 51 ELApp.3d 963, cert den. 98 S.Q. 
1622, 435 U.S. 975, 56 L.EtL2d 68. 

Tenn.-Craig v. State, 455 S.W.2d 190, 2 Tenn.CrApp. 
510. 

Exhibiting escape rope to jury held proper 

Fla.—Mackiewicz v. State, 114 So.2d 684, cert. den. 80 
S.Q. 883,362 U.S. 965,4 LEd.2d 879, reh. den. 80 
S.Ct 1083, 362 U.S. 992, 4 L.Ed.2d l(fe4. 
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85.10. Ariz.—State v. White, 416 P.2d 597, 101 Ariz. 
164. 

Cal.—People v. Terry, 85 CalRptr. 409,466 P.2d 961,2 
C.3d 362, cert. dism. 92 S.O. 1619, 406 U.S. 912, 
32 L.Ed.2d 112. 

86. Del—Johnson v. State, 312 A.2d 630. 

Mo.—State v. Gurnan, App., 506 S.W.2d 490. 

Tenn.—Chappie v. State, Cr., 528 S.W.2d 62. 

Liability for parole violation 

N.Y._People v. Yazum, 246 N.Y.S.2d 626, 13 N.Y.2d 

' 302, 196 N.E2d 263. 

87. Old.—Fleming v. State, Cr., 536 P.2d 987. 

92. Tenn.—CJ jS. dted fa Chappie v. State, CrApp., 
528 S.W.2d 62, 63. 

Tex.—Rumbaugh v. State, Cr.App., 629 S.W.2d 747. 
92.5. Ill—People v. Neiman, 232 N.E2d 805, 90 
IlLApp.2d 337. 

Okl.—Archie v. Slate, Cr., 488 P.2d 622. 

93. Ariz.—State v. White, 416 P.2d 597, 101 Ariz. 
164. 

Tex.—Hodge v. State, Cr., 506 S W.2d 870. 

§ $33. -Suppression, Destruc¬ 

tion, or Fabrication of Evi¬ 
dence 
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1.50. U.S.—CJ.S. quoted at length in U.S. v. How¬ 
ard, D.GNeb., 228 F.Supp. 939, 942. 

Miss.—Mattox v. State, 137 So.2d 920, sug. err. over. 

139 So.2d 653, 243 Miss. 402. 

Tex.—Brown v. State, Cr.App., 657 S.W.2d 117. 

2. Fla.—Jones v. State, App., 385 So.2d 1042. 

3. Ariz.—State v. Adair, 469 P.2d 823, 106 Ariz. 4. 
Cal.—People v. Slocum, 125 CalRptr. 442, 52 C.A3d 

867, cert. den. 96 S.Ct 2635, 426 U.S. 924, 49 
L.Ed.2d 379. 

4. U.S.—Hamey v. U.S., GAMass., 306 F.2d 523, 

cert den. 83 S.Q. 254, two cases, 371 U.S. 911, 9 
L.Ed.2d 171. 

CaL—People v. Butler, 90 CalRptr. 497, 12 C.A3d 
189. 

Colo.—Vigil v. People, 482 P.2d 983, 174 Cola 164. 
Md.—Scarborough v. State, 238 A.2d 297, 3 MdApp. 
208. 

Mich.—People v. Casper, 180 N.W.2d 906, 25 Mich. 
App. 1. 

5. Kan.—State v. Williams, 413 P.2d 1006, 196 Kan. 

628. 

Neb.—State v. Nelson, 152 N.W.2d 10, 182 Neb. 31. 
NJ.—State v. Conyers, 275 A2d 721, 58 NJ. 123. 

6. U.S.—GJ.S. dted in McIntosh v. U.S., CA-Iowa, 

341 F.2d 448, 457, cert. den. 85 S.Q. 1778, 381 
US. 947, 14 L.Ed.2d 711, reh. den. 86 S.Q. 15, 
382 U.S. 875, 15 L.Ed.2d 118-U.S. v. Karigian- 
nls, GA.ni, 430 F.2d 148, cert. den. 91 S.Q. 143, 
400 U.S. 904, 27 L.Ed.2d 141. 

Ariz.—State v. Loftis, 363 P.2d 585, 89 Ariz. 403- 
State v. So wards, 406 P.2d 202, 99 Ariz. 22. 
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Cal.—People v. Jackson, 26 Cal.Rptr. 759, 210 C.A.2d 
470—People v. Flores, 75 Cal.Rptr. 231, 269 
C,A.2d 666. 

Colo.— Johnson v. People, 367 P.2d 896, 149 Colo. 13. 
D.C.— Montgomery v. U.S., App., 384 A.2d 655. 

Ga.— Watts v. State, 232 S.E.2d 590, 141 Ga.App. 127, 
cert. den. 98 S.Ct. 405, 434 U.S. 925, 54 L.Ed.2d 
283. 

Idaho— State v. Rolfe, 444 P.2d 428, 92 Idaho 467. 
Ill.— People v. Morrison, 368 N.E2d 1325, 11 IU.Dec. 

579, 53 Ul.App.3d 843. 
low*—State v. Odem, 322 N.W.2d 43. 

Mass.— Com. v. Tyree, 439 N.E2d 263, 387 Mass. 191, 
cert. den. 103 S.Ct. 825, 459 U.S. 1175, 74 L.Ed.2d 
1021. 

Mo.—State v. Freeman, App., 667 S.W.2d 443. 

N.Y.—People v. Davis, 371 N.R2d 456, 43 N.Y.2d 17, 
400 N.Y.S.2d 735, cert. den. 98 S.Ct. 1653, 435 
U.S. 998, 56 LEd.2d 88, cert. den. 98 S.Ct. 3143, 
438 U.S. 914, 57 L.Ed.2d 1160, tearg. dism. 460 
N.E2d 232, 61 N.Y.2d 670, 472 N.Y.S.2d 1028. 
Tenn.—Sotka v. State, Cr., 503 S.W.2d 212.’ 

Tex.—Wells v. State, CrApp., 578 S.W.2d 118. 

Wyo.—Bennett v. State, 377 P.2d 634. 

7. Cal.—People v. Verrette, 36 Cal.Rptr. 819, 224 

CA.2d 638. 

Ill.—People v. Burrows, 381 N.E.2d 1040, 21 IlLDec. 

. 593, 64 Ill.App.3d 764. 

Kan.—State v. Williams, 413 P.2d 1006, 196 Kan. 628. 
Mich.—People v. Casper, 180 N.W.2d 906, 25 Mich. 
App. 1. 

Attempt to remove blood stains from clothing 

Mo.—State v. Edwards, App., 641 S.W.2d 826. 
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8. Ala.—Ellis v. State, Cr., 241 So.2d 130, 46 Ala. 

App. 289. 

Cal—People v. Carter, 13 Cal.Rptr. 541, 192 C.A.2d 
648. 

Ind.—Poindexter v. State, 264 N.E.2d 605, 255 Ind. 
406. 

NJ.—State v. O’Shea, 100 A.2d 772, 28 NJ.Super. 374, 
affd. 105 A 2d 833, 16 N.J. 1. 

Disposal of weapon 

(2) Competent evidence of consciousness of guilt. 
Ind.—Banks v. State, 276 N.E.2d 155, 257 Ind. 530. 
Death threat to witness 
U.S.—U.S. v. Rosa, C.AMass., 705 F.2d 1375; 

8.5. Ill—People v. WUson, 291 N.E2d 270, 8 Ill. 
App.3d 1075. 

Ind.—Elliott v. State, 279 N.R2d 207, 258 Ind. 92. 
Miss.—Hubbard v. State, 187 So.2d 885. 

Mo.—State v. Socket, 485 S.W.2d 393. 

9. U.S.—US. v. Wilkins, CA.Va., 385 F.2d 465, cert. 

den. 88 S.Ct. 1043,390 US. 951, 19 L.Ed.2d 1144. 
Idaho-State v. Marlar, 498 P.2d 1276, 94 Idaho 803. 
HI.—People v. Wilson, 291 N.E2d 270, 8 Ill.App.3d 
1075. 

Md.—Saunders v. State, 346 A-2d 448,28 MdApp. 455, 
79 ALR.3d 1147. 

Mich.—People v, Ranes, 234 N.W.2d 673, 63 Mich. 
App. 498. 

N.Y.—People v. Davis, 371 N.E2d 456,43 N.Y.2d 17, 
400 N.Y.S.2d 735, cert. den. 98 S.Ct. 1653, 435 
U.S. 998, 56 L.Ed.2d 88, cert. den. 98 S.Ct 3143, 
438 U.S. 914, 57 L.Ed.2d 1160, rearg. dism. 460 
N.E2d 232, 61 N.Y.2d 67a 472 N.Y.S.2d 1028. 
Or.—State v. Voit, 506 PJd 734, 12 Or.App. 520. 
S.G—State v. McDowell, 224 S.E2d 889, 266 S.C. 508. 
Alibi 

(2) Other matters. 

U.S.-US. V. Abney, CAVa. 508 F.2d 1285, cert. den. 

95 S.Ct. 1451, 420 U.S. 1007, 43 L.Ed.2d 765. 
Cal.—People v. Babcock, 36 CaLRptr. 178, 223 C.A.2d 
813—People v. Allison, 54 CaLRptr. 148, 245 
G A2d 568-People v. Duty, 74 Cal.Rptr. 606,269 
CA2d 97. 
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12. U.S.—DeVore v. U.S., CAAriz., 368 F.2d 396. 


Ala.—Robinson v. State, 180 So.2d 282, 43 Ala.App, 

111 . 

Ariz.—State v. Loftis, 363 P.2d 585, 89 Am. 403. 
Cal.—People v. Bertholf, 34 Cal.Rptr. 558, 221 C.A.2d 
599-People v. Cabrellis, 59 Cal.Rptr. 795, 251 
C.A.2d 681, app. after remand 73 Cal.Rptr. 881, 
268 C.A.2d 337—People v. Sievers, 62 Cal.Rptr. 
841, 255 C.A.2d 34. 

Mich.—People v. Johnson, 144 N,W.2d 646, 4 Mich. 
App. 205. 

Mo.—State v. Seals, 515 S.W.2d 481—GJ^. cited in 
State v. Stapleton, 518 S.W2d 292, 297. 

N.Y.—People v. Abdul-Malik, 403 N,Y.S.2d 253, 61 
A.D.2d 657. 

15. U.S —U.S. v. Bright, C.A.Miss, 630 F.2d 804. 
Ala.—Strange v. State, 197 So.2d 437, 43 AlaApp. 599, 
cert. dism. 197 So.2d 447, 280 Ala. 718. 

Ariz.—State v. Adair, 469 P.2d 823, 106 Ariz 4. 

State v. Carter, 493 P.2d 926, 16 Ariz App. 380 
Cal.—People v. Ranee, 164 Cal.Rptr. 822, 106 CA.3d 
245. 

Ga.—Grindle v. State, 259 S.E,2d 663, 151 GaApp. 
255. 

HL—People v. Smith, 279 N.R2d 512, 3 Ill.App.3d 958. 
Iowa—State v. Stufflebeam, 260 N.W.2d 409. 

Ky.—Collier v. Com., 339 S.W.2d 167. 

Mo.—State v. Holman, App., 566 S.W.2d 499. 

N.M.—State v. Gonzales, App., 601 P.2d 78, 93 N.M. 
445. 

N.C.—State v. Thomas, 241 S.E.2d 128, 35 N.C.App. 
198. 

Or.—State v. Young, 463 P.2d 374, 1 Or.App. 562. 
Wis.—Price v. State, 154 N.W.2d 222, 37 Wis.2d 117, 
cert. den. 88 S.Ct. 1662, 391 U.S. 908, 20 L.Ed.2d 
423. 

Attempt to indace witness not to testify 
Mich.—People v. Falkner, 193 N.W.2d 178, 36 Mich. 
App. 101, revd. on oth. grds. 209 N.W.2d 193, 389 
Mich. 682. 
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16. U.S.—U.S. v. Papia, C.A.Wis., 560 F.2d 827. 
Ala.—Fuller v. State, Cr., 387 So.2d 256, writ den., 

Sup., 387 So.2d 258. 

Idaho—State v. Rolfe, 444 P.2d 428, 92 Idaho 467. 
Ill.—People v. Young, 226 N.R2d 417, 82 Ill.App.2d 
' 461. 

Ky.—Collier v. Com., 339 S.W.2d 167. 

Mass.—Com. v. Leo, 393 N.E.2d 410, 379 Mass. 34. 
Nev.—Reese v. State, 596 P.2d 212, 95 Nev. 419. 
OkL—Pinnick v. State, Cr., 617 P.2d 897. 

Wash.—State v. Russell, 384 P.2d 334, 62 Wash.2d 635. 

17. U.S.—Rich v. U.S., C.A.Tex., 384 F.2d 887— 
GJ.S. cited In U.S. v. Flick, CA.Ind., 516 F.2d 
489, 495, cert. den. 96 S.Ct. 282, two cases, 423 
US. 931, 46 LEd.2d 260. 

Ariz.—State v. Valenzuela, 503 P.2d 949, 109 Ariz. 1. 
Cal.—People v. Cruz, 66 Cal.Rptr. 772, 260 C.A.2d 55. 
Ill.—People v. Jones, 402 N.R2d 746, 87 Hl.Dec. 744, 
82 IU.App.3d 386. 

Ind.—Cox v. State, App., 422 N.R2d 357. 

Ky.—Collier v. Com., 339 S.W.2d 167. 

Mich.—People v. Hill, 205 N.W.2d 267, 44 Mich.App. 
308. 

Mo.—State v. Mason, 394 S.W.2d 343 —GJjS. cited in 
State v. Corlew, 463 S.W.2d 836, 840. 

N.H.—State v. Fraser, 411 A.2d 1125, 120 N.H. 117. 
NJ.—State v. Hill, 221 A2d 725, 47 NJ. 490. 

N.Y.—People v. Schellhammer, 468 N.Y.S.2d 506, 97 
A.D.2d 776. 

N.G—State v. Neagle, 224 S.R2d 274, 29 N.CApp. 

308, cert. den. 228 S.E.2d 456, 290 N.G 665. 
Tex.—Baimbridge v. State, 350 S.W.2d 923, 171 Tex. 

Cr.R. 395-nJohnson v. State, Cr., 449 S.W.2d 65. 
Wis.—Price v. State, 154 N,W.2d 222, 37 Wis.2d 117, 
cert. den. 88 S.Ct 1662, 391 U.S. 908, 20 LEd.2d 
423. 

Connection with accused 

Conn.—State v. Sorbo, 386 A.2d 221, 174 Conn. 253. 
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Participation In federal witness program 

US—U.S. v. Frankenberry, CA.Pa., 696 F.2d 239, 
cert. den. 103 S.Ct. 3544, 463 U.S. 1210, 77 
L.Ed.2d 1392. 

IS. 111.—People v. Hudson, 245 N.E2d 613, 106 Ill. 
App.2d 130. 

20. Cal.—People v. Terry, 21 Cal.Rptr. 185, 370 P.2d 
985, 57 C.2d 538, cert den. 84 S.Ct. 446, 375 U.S. 
960, 11 L Ed 2d 318. 

Mo.—State v. Cusumano, 372 S.W.2d 860. 

Wash.—State v Russell, 384 P.2d 334, 62 Wash.2d 635. 
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20.5. Procuring murder of, or murdering, chief 
witness 

US.—U.S. v. Howard, D.C.Neb., 228 F.Supp. 939. 

21. U.S.—U.S. v. Abney, C.A.Va., 508 F.2d 1285, 
cert. den. 95 S.Ct 1451,420 U S. 1007, 43 L.Ed.2d 
765. 

Mich.—People v. Hooper, 212 N.W.2d 786, 50 Mich. 
App. 186—People v. Ranes, 227 N.W.2d 312, 58 
MichApp 268. 

Tex.—Garza v. State, 358 S.W.2d 622, 172 Tex.Cr.R. 
468. 

Vt.—State v. Reuschel, 312 A.2d 739, 131 Vt 554. 

24. Md.—Saunders v. State, 346 A.2d 448, 28 Md. 
App. 455, 79 A.L.R.3d 1147. 

25. Cal.—People v. Cruz, 66 Cal.Rptr. 772, 260 
C.A.2d 55. 
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31. Cal.—People v. Terry, 21 Cal.Rptr. 185, 370 P.2d 
985, 57 C.2d 538, cert den. 84 S.Ct. 446, 375 U.S. 
960, 11 L.Ed.2d 318—People v. Hflleiy, 44 Cal. 
Rptr. 30, 401 P.2d 382, 62 C.2d 692, app. after 
remand 56 Cal.Rptr. 280, 423 P.2d 208, cert den. 
87 S.Ct. 958, 386 U.S. 938, 17 L.Ed.2d 810, reh. 
den. 87 S.Ct. 1310, 386 US. 1000, 18 L.Ed.2d 355. 
La.—State v. Graves, 301 So.2d 864. 

Miss—Mattox v. State, 137 So.2d 920, sug. err. over. 

139 So.2d 653, 243 Miss. 402. 

Mo.—GJJS. cited in State v. Hicks, App., 535 S.W.2d 
308, 312. 

Wyo.—Roby v. State, 587 P.2d 641. 
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31.5. Mich —CJ.S. cited in People v. Walton, 170 
N.W.2d 315, 317, 17 MichApp. 687. 

32.10. To prove defendant's access to weapon 

Idaho-State v. Hatton, 522 P.2d 64, 95 Idaho 850. 
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4L5. Or.—State v. Cheek, 40P P.2d 27, 240 Or. 323. 

Particular matters have been held as 
not tending to prove that the case 
against accused was fabricated. 435 

43.5. Asking arrested person to become infor¬ 
mant 

U.S.—U.S. V. Higgins, CA.m., 362 F.2d 462, cert. den. 
87 S.Ct. 316, 385 U.S. 945, 17 L.Ed.2d 224. 

Charging offense with heavier penalty on refusal 
to become informant 

U.S.—U.S. V. Higgins, C.A.I1L, 362 F.2d 462, cert. den. 

87 S.Ct. 316, 385 U.S. 945, 17 L.Ed.2d 224. 

44* Ala.—Staggs v. State, Cr., 283 So.2d 652, 51 
AlaApp. 203. 

I1L—People v. Perry, 315 N.E2d 173, 21 IUAppJd 18. 

44.5. U.S.—U.S. v. Bellomini, D.GPa., 454 F.Supp. 
44. 

Pa.—Com. v. White, 290 A.2d 246,447 Pa. 331. 

§ 635. -Conduct of Person In¬ 

jured 

46. Ill,—People v. Frazier, 438 N.E2d 623, 63 ID. 

Dec. 692, 107 IU.App.3d 1096. 

Mo.—State v Johnson, App., 637 S.WJ2d 157. 
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NJ.—Stale V, Simmons, 237 A. 2d 630, 68 N J Super. 
430, affd. 247 A 2d 313, 52 N.J. 538, cert. den. 89 
S.Ct. 1779, 395 U.S. 924, 20 L.Ed.2d 241 
Pa.—Com. v. Dona, 163 A.2d 918, 193 Pa Super. 206 
Tex.—Fowler v. State, 352 S.W.2d 838, Pi Tex Cr.R. 
606. 

Delay in making complaint admissible 
Ala.—Mahone v. State, 209 So.2d 435,44 Ala.App 372. 
Friendly relationship between person assaulted 
and accused 

Ga.—Williams v. State, 190 S.E2d 807, 126 Ga.App. 
302. 

Reluctance to prosecute 

Ga.—Reid v. State, 200 S.E.2d 454, 129 Ga.App. 657 

Feelings of rape victim admissible 

La.—State v. Prestridge, 399 So.2d 564. 

Acts of violence admissible 
Cal—People v. Shoemaker, 185 Cal.Rptr. 370, 135 
GA.3d 442, 

46,5. Ark.— CJS. quoted in Tiner v. State, 394 
S.W.2d 608, 612, 239 Ark. 819. 

§ 636. -Miscellaneous Matters 
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48. UJS,—Jacobs v. U.S., CA-Iowa, 395 F.2d 469. 

U.S. v. Pasterehik, D.C.Or., 267 F.Supp. 44. 
Cal—People v. Brown, 90 Cal.Rptr. 881, 12 C.A.3d 
600. 

Fla.—Flynn v. State, App., 351 So.2d 377. 

Ga.—Nair v. State, 226 S.E2d 61, 236 Ga. 892. 

HL—People v. Tipton, 401 N.E2d 528, 36 IU.Dec. 687, 
78 IH 2d 477. 

Minn.—State v. Bott, 246 N.W.2d 48, 310 Minn 331. 
OkL—Rose v. Sute, Cr, 509 P.2d 1368. 

Pa.—Com. v. Clawson, 378 A.2d 1008, 250 Pa.Super. 
422. 

Tex.—Pena v. State. Cr., 430 S.W.2d 199. 

Threats to kill police officer 

Ma—State v. Tcvis, App., 340 S.W.2d 415. 

Other evidence 

Cal—People v. Ramirez, 114 Cal.Rptr. 916, 40 C.A3d 
347, cert, den. 95 S.Ct. 796, 41. U.S. 1116, 42 
LEd.2d 815. 

Cola—LaBlanc v. People, 421 P.2d 474,161 Colo. 274. 
Ill—People v. Hopkins, 222 N.R2d 85, 76 Ill.App.2d 
350-People v. Asey, 229 N.E2d 368, 85 III 
App.2d 2ia 

Maw.—Com. v. Soroka 230 N.E2d 922, 353 Mass. 
254. 

N.Y.—People v. Dachille, 213 N.Y.S.2d 136,14 A.D.2d 
554. 

Custom as to mailing 

UE—U.S. v. Wdfioo, D.CDd, 322 F.Supp. 798, affd. 
454 F.2d 60, cert. den. 92 S.Ct 1792, 406 U.S. 924, 
32 UEdJZd 124. 

Concert of action 

N.C—State v. Westbrook, 181 S.E2d 572, 279 N.C 18, 
vac. in part on oth. grd* 92 S.Ct. 2873, 408 U.S. 
939.33 LEdJd 761, mancL conf. to 191 S.E2d 68, 
281 N.C 748. 

Victim*! blood type 

Wash.—Stare v. Looma, 558 P.2d 756, 88 Wash.2d 28. 

49. Ariz.—State v. Smith, 393 P.2d 251, 96 Ariz. 150. 
Cal—People v. Newton, 87 CalRptr. 394, 8 C.A.3d 

359. 

Ha.—Jackson v. State, App, 435 So.2d 984. 

lad.—Grubbs v. State. 265 N.E2d 4a 255 Ind. 411. 

Kan.—Stare v. Byrd, 493 P.2d 22, 203 Kan. 45. 

N.Y.—People v. Buchner, 343 N.Y.S.2d 635,41 A.D.2d 
979. 

Iavocatioa at diest-attorney privilege 
V&.-VS. v. Footer, CA.Md, 309 F.2d 8. 

Acorned*! faflve to cooperate 

UA— VS. v. White, GA.lnd, 355 F.2d 909. 


Cessation of thefts after arrest of accused 

Wash —State v RamcLe, 479 P 2d 135, 3 Wash.App. 
892 

Assertion of right to as si sta n ce of counsel 

N.Y.—People v. Abdul Kanm Al-Kanani, 260 N.E2d 
496, 26 N.Y.2d 473, 311 N.Y.S.2d 846, app. after 
remand 334 N.Y S.2d 817, 39 A.D.2d 1016, affd. 
307 N.E2d 43, 33 N.Y.2d 260, 351 N.Y.S.2d 969, 
cert, den, 94 S.Ct 2619, 417 U S. 916, 41 L.Ed.2d 
220 . 

Refusal to submit to warrantless search of his 
person 

Alaska—Bargas v. State, 489 P 2d 130. 

Mich.—People v Stephens, 349 N.W.2d 162, 133 Mich. 
App. 294 

50. U.S—U.S. v. McConney, C.A.N.Y., 329 F.2d 
467. 

Offering bribe to arresting officers 

Tex.—Wingate v. State, Cr., 365 S,W.2d 169. 

50.5. Cal —People v. Alverson, 36 Cal.Rptr. 479, 388 
P 2d 711, 60 C.2d 803 

Ga.—GJ.S. quoted in Moon v. State, 268 S.E2d 366, 
369, 154 Ga.App. 312, 

50.10. Wh.—Price v. Sute, 154 N.W.2d 222, 37 
Wis.2d 117, cert. den. 88 S.Ct. 1662,391 U.S. 908, 
20 L.Ed.2d 423. 

Refusal to answer questions 

Neb —Erving v. State, 116 N.W,2d 7, 174 Neb. 90, cert, 
den. 84 S.Ct. 151, 375 U.S. 876, 11 L.Ed.2d 121. 

Refusal to don clothing for identification pur¬ 
poses 

Cal—People v, Smith. 91 Cal.Rptr. 786, 13 C.A.3d 897, 
52 A.LR.3d 875. 

Miss.—Steed v. Sure, 396 So.2d 625. 

Resisting search 

Alaska—Elson v. State, 659 P.2d 1195. 

50.20. Cal—People v. Romana 17 Cal.Rptr 399, 
197 C.A.2d 622. 

Iowa—Sute v. Brightman, 110 N.W.2d 315, 252 Iowa 
1278—Sute v. Tornquist, 120 N.W.2d 483, 254 
Iowa 1135. 

N.Y.—People v. Tisdale, 239 N.Y.S.2d 226, 18 A.D.2d 
274. 

Vt.—SUte v. Aldrich, 175 A.2d 803, 122 Vt. 416. 

'Deception and falsehood, etc. 

Cal.—People v. Bemaliey, 8 Cal.Rptr. 375, 185 C.A.2d 
326—People v. Garcia, 9 Cal.Rptr. 493, 187 
C.A 2d 93. 
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50.25. U.S.—U.S v. Sutherland, C.A.Tex., 463 F.2d 
641, cert. den. 93 S.Ct. 698, 409 U.S. 1078, 34 
L.Ed.2d 668. 

Cal.—People v. Servillo, 24 Cal.Rptr. 390, 207 C.A.2d 
296—People v. Atwood, 35 Cal.Rptr. 831, 223 
GA.2d 316. 

Vt-State v. Aldrich, 175 A.2d 803, 122 Vt. 416. 

Indicatory of gnilt 

Pa.—Com. v. Gockley, 192 A.2d 693, 411 Pa. 437. 

50.40. U.S.—Rizzo v. U.S., GA.Mo, 304 F.2d 810, 
cert. den. 83 S.Ct. 188, 371 U.S. 890, 9 LEd.2d 
123—Young v. U.S., CA.Cal, 358 F.2d 429. 

CaL—People v. Showers, 68 Cal.Rptr. 459, 440 P.2d 
939, 68 C.2d 639. 

Fla.—Haslett v. State, App., 225 So.2d 186. 

Mass,—Com. v. Eppich, 174 N.E2d 31, 342 Mass. 487. 

Pa.—Com. v. Kravitz, 161 A.2d 861, 400 Pa. 198, cert, 
den, 81 S.Ct. 807, 365 U.S. 846, 5 LEd,2d 8U— 
Com. v. Hart, 170 A.2d 850, 403 Pa. 652, cert. den. 
82 S.Ct 130, 368 U.S. 881, 7 L.Ed.2d 81. 

Utah—State v. Sanchez, 361 P.2d 174, 11 Utah 2d 429. 

Exculpatory st at ements, etc. 

(2) Other statements. 

U.S.-U.S. v. Kilpatrick, GA.Hl, 458 F.2d 864. 

51. Ariz.—GJJS. dted in Sute v. Birehfield, 404 P.2d 
97, 99, 1 Ariz.App. 436. 

Cal—People v. Sauceda, 18 Cal.Rptr. 452, 199 C.A.2d 
47. 
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Pa.—Com. v. Thomas, 292 A.2d 352, 448 Pa. 41 

Before grand jury 

U.S.—U.S. V. Trudo, C.A.Vt, 449 F.2d 649, cert. den. 
92 S.Ct. 975, 976, 405 U.S. 926, 30 L.Ed,2d 799. 

Evasive and equivocal answers in recorded in¬ 
terview 

Cal.—People v. Chavez, 7 Cal.Rptr. 729, 184 C.A.2d 
741. 

False explanation of possession of burglary 
tools 

Ca l.—People v, Gautt, 11 Cal.Rptr. 805, 190 C.A.2d 
355. 
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51.5. Iowa—Sute v. Ladehoff, 122 N.W.2d 829, 25! 
Iowa 659. 

52. Conn.—CJ jS. cited in Sute v. Moynahan, 32! 
A.2d 199, 218, 164 Conn. 560, oert. den. 94 S.Ct 
291, 414 U.S. 976, 38 L.Ed.2d 219. 

53. Ariz.—Sute v. Loftis, 363 P.2d 585, 89 Ariz. 403 

Presence near scene of crime 

(2) Other instances. 

Mo.—State v. Tumbough, App., 497 S.W.2d 856. 

54. Ariz.—State v. Loftis, 363 P.2d 585, 89 Ariz. 403 

575. Intoxication 

Mo.—Sute v. Tevis, App., 340 S.W.2d 415. 
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58. N.G—SUte v. Ross, 153 S.E2d 469, 269 N.C 
739, app. after remand 160 S.E.2d 465, 273 N.C 
498. 

595. Mo.—Sute v. Henderson, App.,' 510 S.W.2d 
813. 

61. U.S.—U.S. V. Pollack, C.A.Ala., 417 F.2d 240, 
cert. den. 90 S.Ct 924, 397 U.S. 917, 25 L.Ed.2d 
98, reh. den. 90 S.Ct. 1257, 397 U.S. 1030, 25 
L.Ed.2d 544. 

62. Mont.—Sute v. Trombley, 620 P.2d 367. 

645. U.S.—Ketchum v. U.S, CA.Tex, 259 F.2d 
434, cert. den. 79 S.Ct 594, 359 U.S. 917, 3 
L.Ed.2d 578, reh. den. 79 S.Q. 741, 35. U.S. 956, 
3 L»Ed.2d 764, cert. den. 81 S.Ct 832, 365 U.S. 
861, 5 L.Ed.2d 826. 

65. U.S.—U.S. v. Crisp, C.A.Wis., 435 F.2d 354, cert 
den. 91 S.Ct. 1640, 402 U.S. 947, 29 LEd.2d 
116—U.S. v. Mirenda, CA.Ariz, 443 F.2d 1351, 
cert. den. 92 S.Ct 343, 404 U.S. 966, 30 L.Ed.2d 
' 286—U.S. v. Michaelson, C.A.Cal, 453 F.2d 1248. 
m.—People v. Nicholson, 204 N.E2d 482, 55 Ill. 
App.2d 361. 

Midi.—People v. Coleman, 165 N.W.2d 615, 14 Mich. 
App. 515. 

Proof of 0rior impecunity not required 
U.S.—U.S. v. Crisp, C.A.Wis, 435 F.2d 354, cert. den. 
91 S.Ct. 1640, 402 U.S. 947, 29 LEd.2d 116—U.S. 
v. Goldenstein, GA.Mo, 456 F.2d 1006, cert. den. 
94 S.Ct. 1951, 416 U.S. 943, 40 L.Ed.2d 295. 
Wis.—Sute v. Heidelbach, 182 N.W.2d 497, 49 Wis.2d 
350. 

Sudden increase in expenditures 

US.—U.S. V. Crisp, GA.Wis, 435 F.2d 354, cert. den. 
91 S:Ct. 1640, 402 U.S. 947, 29 JLEd.2d 116. 

Possession by dose relative as accomplice 

U.S.—U.S. V. Crisp, C.A.Wis., 435 F.2d 354, cert. den. 
91 S.Ct 164a 402 U.S. 947, 29 L.Ed.2d 116. 
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68.5. U.S.—U.S. v. Foster, GA.McL, 309 F.2d 8. 
Ky.—Craig v. Com, 441 S,W.2d 148. 

Ind.—Baker v. State, 298 N.E2d 445, 260 Ind, 618, reh. 
den. 301 N.E2d 19a 260 Ind. 618, 261 Ind. 182. 
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88, Del—Sute v. Matushefske, Super, 215 A.2d 443, 
9 Storey 163. 

N.Y.—15th Ave. Gardens, Inc. v. Herman, 242 N.Y. 
S.2d 67a 40 Misc.2d 159. 
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93.5. Me.—State v. Mottram, 184 A.2d 225, 158 Me. 
325. 

Minn.— State v. Anderson, 113 NW.2d 4, 261 Minn. 
431. 

Mo.—cited In State v. Faught, 546 S.W.2d 515, 
517. 

N.J.—State v. LaRocca, 194 A.2d 578, 81 NJ Super. 
40. 

Ohio— State v. Hegel, App., 222 N.E.2d 66, 9 Ohio 
App.2d 12. 

Admission not error 

Tex.—Paredes v. State, Cr, 368 S.W.2d 620. 

Willingness of accused to take a lie 
detector test has been held to be inad¬ 
missible. 93,11 

93.11. Ill.—People v. Durso, 239 N.R2d 842, 40 
I11.2d 242, cert. den. 89 S.Ct. 923, 393 U.S. 1111, 
21 l.Ed.2d 807. 

Ohio—State v. Hegel, 222 N.E.2d 666, 9 Ohio App.2d 

12 . 

S.C.—State v. Britt, 117 S.E.2d 379, 237 S.C. 293, cert. 

den. 81 S.Ct. 1040, 365 U.S. 886, 6 L.Ed.2d 197. 
93.15. Refusal to submit to intoximeter test 
Cal.—People v. Walker, 72 Cal.Rptr. 224, 226 C.A.2d 
562. 

Cautionary instructions 

Conn.—State v. Kaminski, Cir.A.D., 214 A2d 484, 3 
Conn.Cir. 342, certification den. 213 A 2d 526, 153 
Conn. 724. 

Willingness to have blood test irrelevant after 
prior refusal 

Va.—Law v. City of Danville, 187 S.E.2d 197, 212 Va. 

, 702. 

93.20. Ga—Johnson v. State, 188 S.R2d 416, 125 
GaApp. 607. 

Tex.—Saunders v. State, 353 S.W.2d 419, 172 Tex.Cr.R. 
17. 

Blood test 

Mich.—People v. Reeder, 121 N.W.2d 840, 370 Mich. 
378. 
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Evidence of accused's refusal to par¬ 
ticipate in a lineup may be admissi¬ 
ble. 93,33 

93.35. U.S.—U.S. v. Parhms, CA.Wash., 424 F.2d 
152, cert den. 91 S.Q. 92, 400 U.S. 846, 27 
LEd.2d 83. 

$ 637. In General 

94. U.S.—Cannon v. State of Mo., D.C.Mo., 332 
F.Supp. 23. 

Colo.—Mathis v. People, 448 F.2d 633, 167 Colo. 504. 
Ill—People v. Stafford, 279 N.R2d 395, 4 IU.App.3d 
606. 

Wash.—State v. Ranicke, 479 P.2d 135, 3 Wash.App. 
892—State v. Hults, 513 P.2d 89, 9 WashApp. 
297. 

Evidence held material 

U.S.—U.S. V. Teller, C.A.I11., 412 F.2d 374, cert. den. 
91 S.Q. 1603, 1604, 402 U.S. 949, 29 L.Ed.2d 
118—U.S. v. Allen, CA.Fla., 497 F.2d 160, cert, 
den. 95 S.Ct. 520, 419 U.S. 1035, 42 LEd.2d 31, 
and 95 S.Ct. 526, 419 VS. 1038, 42 L.Ed.2d 315. 
Ariz.—State v. Jefferson, 503 P.2d 942, 108 Ariz 600. 
CaL—People v. Spriggs, 36 CaLRptr. 841, 389 P.2d 377, 
60G2d 868. 

Colo.—Woodman v. People, 450 P.2d 330, 168 Colo. 
80. 

Mich.—People v. Bunker, 177 N.W.2d 644, 22 Mich. 
App. 396. 

Minn.—State v. Reichenberger, 182 N.W.2d 692, 289 
Minn. 75. 

Mo.—State* 1 v. Cot*. 491 S.W.2d 324. 

95. ID.—People v. Twitty, 324 N.E2d 222, 25 Ill. 
App.3d 1065. 


95.5. Ala.—Jones v. State, Cr., 306 So.2d 33, 54 
Ala App. 167, affd. 306 So.2d 45, 293 Ala. 762. 
Ariz.—State v. Brierly, 509 P.2d 203. 109 Ariz. 310 
Ill.—People v. Herron, 260 N.E2d 428, 125 Ill.App.2d 
18. 

Ind.—Elliott v. State, 279 N.E.2d 207, 258 Ind. 92- 
Pirtle v. State, 323 N.E.2d 634, 263 Ind. 16 
Iowa-State v. Carter, 161 N.W.2d 722. 

Kan.—State v. Darling, 419 P.2d 836, 197 Kan. 471. 
La.—State v. Kelley, 128 So.2d 18, 241 La. 224. 

Mass.—Com. v. Sousa, 215 N.E,2d 910, 350 Mass, 591. 
Mo.—State v. Jenkins, App., 516 S.W.2d 522. 

Mont.—State v. Cor, 396 P.2d 86, 144 Mont. 323- 
State v. Proctor, 454 P.2d 616, 153 Mont. 90. 
N.M.—State v. Silva, App, 430 P.2d 783, 78 N.M. 286. 
N.C.—State v. Woods, 213 S.E.2d 214, 286 N.C. 612, 
vac. in part on oth grds. 96 S.Ct. 3207, 428 U.S. 
903, 49 L.Ed.2d 1208. 

S.C.—State v HofTman, 186 SE2d 421, 257 S.C. 461. 
Wash.^-State v. Hawkins, 425 P.2d 390, 70 Wash.2d 
697, cert. den. 88 S.Ct. 840, 390 U.S. 912, 19 
L.Ed.2d 883. 

State v. Whalon, 464 P.2d 730, 1 WashApp. 
785—State v. Gray, 473 P.2d 189, 3 Wash.App. 
146 

Motive and intent 

(2) Other statements. 

Mich.—People v. Parker, 154 N.W.2d 615, 8 Mich App. 
414. 

Unconventional conduct 

U.S.—U.S. V. Pommerening, CA.N.M., 500 F.2d 92, 
cert. den. 95 S.Q. 678, 419 U.S. 1088, 42 L.Ed.2d 
680, reh. den. 95 S.Ct. 1151, 420 U.S. 939, 43 
L.Ed.2d 417. 

95.10. Evidence having substantial probative 
value 

Ill.—People v. Nichols, 327 N.E.2d 186, 27 Ill.App.3d 
372, affd., remd. 349 N.R2d 40, 63 IU.2d 443. 
95.15. Mass,—Com. v. Valliere, 321 N.E.2d 625, 366 
Mass. 479. 

Miss.—Lanier v. State, 291 So.2d 695. 

Tenn.—Ivey v. State, 360 S.W.2d 1, 210 Tenn. 422. 
95.20. Ala.—Wilcutt v. State, 123 So.2d 193, 41 Ala. 

App. 25, cert. den. 123 So.2d 203, 271 Ala. 315. 
Colo.—Jones v. People, 360 P.2d 686, 146 Colo. 40. 
Speculative and hypothetical testimony highly 
suspect 

■ U.S.—U.S. V. Bush, C.A.I11., 522 F.2d 641, cert den. 96 
S.Ct. 1484, 424 U.S. 977, 47 LEd.2d 748, reh. den. 
96 S.Ct 2194, 425 U.S. 986, 48 L.Ed.2d 811. 
95.25. Tenn.—Carroll v. State, Cr., 517 S.W.2d 13. 
95.35. U.S.-U.S. v. Gipson, C.AInd, 385 F.2d 341 
—U.S. v. Cole, GA.Mo., 449 F.2d 194, cert. den. 
92 S.Ct. 987, 991, 405 U.S. 931, 30 L.Ed.2d 806, 
cert. den. 92 S.Ct. 1200, 405 U.S. 975, 30 LEd.2d 
250—U.S. v. Calles, C.A.Fla., 482 F.2d 1155— 
U.S. v. Dobbs, C.A.Ga, 506 F.2d 445—Young v. 
Anderson, CAOkl, 513 F.2d 969. 

Cal.—People v. Clabom, 36 Cal.Rptr. 132, 224 C.A.2d 
38—People v. Goodspeed, 99 Cal.Rptr. 696, 22 
CA.3d 690, 

Conn.—State v. DiNunzio, Cir.A.D., 259 A.2d 768, 5 
Conn.Cir. 608. 

D.C.—U.S. v. Womack, C.A., 509 F.2d 368, 166 U.S. 
App.D.C. 35, cert. den. 95 S.Ct. 2644, 422 U.S. 
1022, 45 L.Ed.2d 681. 

Iowa—State v. Anderson, 159 N.W.2d 809—State v. 
Clark, 187 N.W.2d 717. 

R.I.—State v. Rezendes, 300 A.2d 472, 111 R.I. 169- 
State v. Verdone, 337 A.2d 804, 114 R.I. 613. 

Allowing comparisons to establish materiality 
held proper 

Fla.—Ayers v. State, App., 169 So.2d 349. 

Severe test 

R.I.—State v. Reardon, 219 A.2d 767, 101 R.I. 18. 
95,40. U.S.—U.S. v. Allison, C.A.U., 474 F.2d 286, 
vac. on reh. 490 F.2d 79, cert. den. 95 S.Ct 91, 
419 U.S. 851, 42 L.Ed.2d 82. 
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96, U.S.—U.S. v. Isaacs, D.C.I11., 351 F.Supp. 1323. 
Ala.—Hamilton v. State, Cr., 277 So.2d 383, 50 Ala. 
App. 108, cert den.. Sup., 277 So.2d 385, 291 Ala. 
781. 

Colo—Hafer v. People, 492 P.2d 847, 177 Colo. 52. 
Md.—McDonald v State, 269 A2d 193, 10 Md.App. 
258. 

Mo—State v. Walden, App., 490 S.W.2d 391—State v. 

Woods, App., 508 S.W.2d 297. 

R.I.—State v. Ciulla, 351 A.2d 580, 115 R.I. 558. 
Wis.—Champlain v. State, 193 N.W.2d 868, 53 Wis.2d 
751. 

Particular evidence held immaterial 

(5) U.S.—US. v. Puchi, CAAriz., 441 F2d 697, 
cert. den. 92 S.Ct. 92, 404 U.S. 853, 30 L.Ed 2d 92. 
Ala.—Snow v. State, Cr., 279 So.2d 552, 50 AlaApp. 

381, cert. den. 279 So.2d 558, 291 Ala. 798. 

Cal.—People v. Rainey, 36 CaLRptr. 291, 224 C.A.2d 
93. 

Md.—Boone v. State, 237 A.2d 787, 3 MdApp. 11, cert 
den. 89 S.O. 161, 393 U.S. 872, 21 L.Ed.2d 141. 
Neb.—State v. Morgan, 156 N.W.2d 799, 182 Neb. 639. 
Nev.—Conforte v. State, 362 P.2d 274, 77 Nev. 269, 
cert den. 82 S.Ct 360, 368 VS. 925, 7 L.Ed.2d 
189. 

N.D.—State v. Rohrich, 135 N.W.2d 175. 

Pa.—Com. v. Keenan, 184 A.2d 793, 199 Pa.Super. 1. 
Tex.—Frey v. State, 345 S.W.2d 416, 171 Tex.Cr.R. 
100, cert. den. 82 S.Ct. 113, 368 US. 865, 7 
L.Ed.2d 62. 

Wash.—State v. Smith, 470 P.2d 214, 2 WashApp. 
769—State v. Lane, 484 P.2d 432, 4 WashApp. 
745. 

Statement that accused refused to answer ques¬ 
tion without counsel 

Neb.—State v. Brown, 176 N.W.2d 16, 185 Neb. 389. 
97, Irrelevancy and immateriality not neces¬ 
sarily synonymous 
Me.—State v. Graves, 224 A 2d 57. 

97.8. Mass.—Com. v. Burke, 182 N.E2d 127, 344 
Mass. 243. 

Tex.—Smith v. State, Cr, 474 S.W.2d 486. 

97 JO. Tex.—Yarbrough v. State, Cr, 384 S.W.2d 
705—StilweD v. State, Cr, 434 S.W.2d 861—Bum- 
pus v. State, Cr, 509 S.W.2d 359. 

9732. Ark.—Edens v. State, 363 S.W.2d 923, 235 
Ark. 996. 

9734. Ala.—Abernathy v. State, 187 $o.2d 287, 43 
Ala.App. 231. 

Kan.—State v. Andrews, 357 PJd 739, 187 Kan. 458, 
cert. den. 82 S.Q 80, 368 U.S. 868, 7 L.Ed.2d 65. 
Mass.—Com. v. DelVaDe, 221 N.E2d 922, 351 Mass. 
489, app. after remand 234 N.R2d 721, 353 Mass. 

. 684. 

N.C—State v. Withers, 156 S.R2d 733, 271 N.C. 364. 
Old.—Harvell v. State, Cr, 395 P.2d 331. 

Tenn.—Chaffin v. State, 354 S.W^d 772, 209 Tenn. 
590. 

9736. U.S.—U.S. v. MacLeod, GAMo, 436 F.2d 
947, cert den, 91 S.Ct 1378, 402 U.S. 907, 28 
LEd.2d 647, reh. den. 91 S.Q. 1659, 402 U.S. 
990, 29 L.Ed.2d 157. 

9738. Wash.—State v. Eichman, 418 P.2d 418. 

9730. U.S—Lustiger v. U.S, CAAriz., 386 F.2d, 
132, cert den. 88 SLCt 1042, 390 U.S. 951, 19 
L.Ed2d 1142. 
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9738. Ariz.—State v. Gregge, 475 P3d 277, 13 Ariz 
App. 185. 

97.40. N.C.—State v. Hunsucker, 164 S.R2d 507, 3 
N.C App. 281. 

97.42. Ala.—McGhee v. State, App, 149 So.2d 1, 
affd. 149 So.2d 5, 274 Ala. 373. 

Particular evidence has been held im¬ 
material in prosecutions for other 
crimes. 97 53 
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97.53. Furnishing narcotics to minor 
Cal.—People >. Vassar, 24 CaLRptr. 481, 207 C.A.2d 
318. 

Disorderly conduct 

Ill.—People v. Raby, 240 N.E,2d 595, 40 I11.2d 392, 
cert. den. 89 $,Ct. 867, 393 U.S. 1083, 21 L.Ed.2d 
776. 

Burglary 

Mo.—State v. Hendrix, 454 S.W.2d 40. 

Receiving stoles property 
Mass.—Com. v. Carroll, 276 N.R2d 705, 360 Mass. 
580. 

98. U.S.—U.S. v. Crowder, C.A.Mich., 346 F.2d I, 
cert. den. 86 S.Ct, 249, 382 U.S. 909, 15 L.Ed.2d 
161, motion den. 86 S.Ct. 1347, 384 U.S. 913, 16 
L.Ed.2d 368—U.S. v. Womack, C.A.Tex., 454 
F.2d 1337, app. after rerad 483 F.2d 327, cert, 
den. 94 S.Ct. 450,414 U.S. 1025, 38 L.Ed2d 316. 

Md—Montgomery v. State, 300 A.2d 218, 17 Md.App. 
119. 

Wash.—State v. Gersvdd, 406 P.2d 318, 318, 66 
Wash.2d 900—State v. Barnett, 423 P.2d 527, 70 
Wash.2d 420. 

Discrepancies 

D.C.—U.S. v. Sheard, C.A., 473 F.2d 139, 154 U.S. 
App.D.C 9, cert. den. 93 S.Ct. 2784,412 U.S. 943, 
37 L.Ed2d 404. 

99. Ind—McPhearson v. State, 253 N.R2d 226, 253 
Ind. 254—Voting v. State, 260 N.E2d 572, 254 
Ind. 379. 

993. U.S—U.S. v. Tramunti, CA.N.Y., 513 F.2d 
1087, cert. den. 96 S.Ct. 54, 55, four cases, 423 
U.S. 832, 46 L.Ed.2d 50. 

Wash.—State v. Genvold, 406 P.2d 318, 66 Wash.2d 
900. 

1. Ala.—Trammell v. State, Cr., 283 So.2d 620, 51 
Ala. App. 168. 

Md—Lindsay v. State, 258 A.2d 760, 8 MdApp. 100. 
3. U.S—Tripp v. U.S., CA.CaL, 381 F.2d 320. 

CaL—People v. Barrett, 72 CaLRptr. 681, 267 C.A.2d 
135, cert. den. 89 S,Ct. 1315, 394 U.S. 963, 22 
L.Ed.2d 563. 

5. U.S.—O'Brien v, US., C.A.Ala., 411 F.2d 522. 
Wash.—State v. Genvold, 406 P.2d 318, 66 Washed 

900. 
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6. Colo.—Valdez v. District Court for Pueblo County, 

467 P2d 823, 171 Colo. 436. 

Ind—Hamp v. State, 301 N.E2d 412, 157 IndApp. 
367. 

Wash.—State v. Whakxt, 464 PJd 730, 1 Wash. App. 

785. v 

Wis—Freeman v. State, 187 N.W.2d 191, 31 Wis.2d 
537. 

7. Mass.—Com. v. Carroll, 276 N.E2d 705,360 Mass. 

580. 

103. Ala.—Patterson v. State, Cr., 288 So.2d 446, 51 
AhJkpp. 659. 

Alaska—Gordon v. State, SOI P.2d 772. 

N.D.—State v. Glavkee, 138 N.W.2d 663. 

Wash.—State v. Genvold, 406 P.2d 318, 66 Wash.2d 
900. 

12. U.S.—U3 v. Lefeer, CA.CaL, 422 F.2d 1021. 
U3. v. Zarra, D.C.Pa., 298 F.Supp. 1074, affd., 
CA, 423 F.2d 1227, cert den. 91 S.Ct 52, 400 
U^. 826,27 L-EcL2d 56. 

Mich—People v. Smith. App., 227 N.W.2d 233, 58 
MackApp. 76-People v. Dembinsld, 233 N.W.2d 
662, 62 MickApp. 583. 

Wk—State v. Grok 230 N.W.2d 745, 69 Wk2d 481, 
cert den. 96 S.O. 395, 423 U3. 986, 46 LEd2d 
303. 

IZBk Credibility affected 
DL—People v. Morris, 333 N.£2d 29, 30 ULApp.3d 
1075, 

14. Mo—CJJS. chad hi State v. Dees, App., 639 
S.W.2d 149, 138. 


Wash.—State v. Whalon, 464 P.2d 730, 1 Wash.App. 
785. 

§ 638. Remoteness 
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Mont.—CJ3. Mack letter fttratnary quoted In State v. 
Nelson, 362 P.2d 224, 228, 139 Mont. 180. 

18. U.S.—CJJS. cited in U S. v. Cuiy, GA.N.J., 313 
F.2d 337, 342—U.S. v. Jackson, C.A.N.Y., 390 
F.2d 317, cert. den. 88 S.Ct. 2304, 392 U.S. 935, 
20 L.Ed.2d 1394, reh. den. 89 S.Ct. 75, 393 U.S. 
899, 21 LEd.2d I92-U.S. v. Ravich, CA.N.Y., 
421 F.2d 1196, cert. den. 91 SCt. 69, 400 U.S. 
834, 27 LEd2d 66. 

Ariz.—State v. Hunt 406 P.2d 208, 2 Ariz.App. 6. 
Fla.—Stiver v. State, App., 174 So.2d 91. 

Ill—People v. Lannes, 223 N.L2d 440, 78 lll.App.2d 
45. 

Ind—White v State, 290 N.E2d 493, 154 Ind.App. 
585. 

Iowa—CJS. cited ia State v. Clark, 187 N.W.2d 717, 
720—CJS. cited in State v. Maestas, 224 N.W.2d 
248, 251, 88 A.L.R.3d 1. 

Mich—People v. Lapsley. 182 N.W.2d 601, 26 Mich. 
App. 424. 

Minn.—State v. Schwartz, 122 N.W.2d 769, 266 Minn. 
104. 

Ma—State v. Cox, 360 S.W.2d 668—State v. Umfrees, 
433 S.W.2d 284. 

Neb—State v. Meadows, 196 N.W.2d 171, 188 Neb. 
287. 

NJ—State v. Pickles, 218 A2d 609, 46 NJ. 542. 
N.D—State v. Iverson, 187 N.W.2d 1, cert. den. 92 
S.Ct 322, 404 U.S. 956, 30 LEdJd 273. 

Old—Cody v. State, Cr., 361 P.2d 307, 84 A.LR.2d 
997—Wyatt v. State, Cr., 491 P.2d,1098. 

Tex—Butler v. State, 352 S.W.2d 744, 171 Tex.Cr.R. 
529. 

Vt.—State v. Bogie, 217 A.2d 51,125 Vt. 414. 

Wash.—State v. Weaver, 371 P.2d 1006, 60 Wash.2d 87. 
Wis.—State v. Carter, 170 N.W.2d 681, 44 Wis.2d 151. 
Intoxication of ac cu sed 
(1) Conn.—State v. Sullivan, Cir.A.D., 199 A.2d 709, 
2 Conn.Cir. 412, certification and app. den. 199 A-2d 
705, 151 Conn. 737. 

Utah—State v. Hansen, 436 P.2d 227, 20 Utah2d 189. 
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19. US.—U.S. v. Szymamki. C.ACal., 431 F.2d 946. 
Ariz—State v. Brierly, 509 P.2d 203, 109 Ariz. 310. 
Cal.—People v. Purvis, 33 Cal.Rptr. 104, 384 P.2d 424. 

60 C2d 323. 

Colo—Peters v. People, 376 P.2d 170, 151 Colo. 35. 
Ga.—Kingston v. State, 194 S.R2d 675, 127 Ga.App. 
660. 

Ill—People v. Johnson, 220 N.E2d 261, 75 IU.App.2d 
231. 

Ind.—DiBon v. State, 275 N.E2d 312, 257 Ind. 412. 
Ky.—Shumate v. "Com., 433 S.W.2d 340, cert den. 89 
S.Ct. 1485, 394 U.S. 993, 22 LEd.2d 769. 

Md.—Graham v. State, 282 A2d 162, 13 M&App. 171. 
Mom—State v. Nelson, 362 P.2d 224, 228, 139 Mont. 
180. 

N.C—State v. WOson, 188 S.R2d 695, 14 N.CApp. 

399, cot den. 190 S.R2d 473, 281 N.C 627. 
Oki—Wilson v. State, Cr., 458 P.2d 315—Sutterfield v. 
State, Cr., 489 PJd 1345. 

Or.—State v. Hodgdoa, 416 P.2d 647,. 244 Or. 219. 
Pa.—Com. v. Jones, 56 Berks 77. 

Term—Ritter v. State, 462 S.W.2d 247, 3 Tenn.Cr.App. 
372, 

Tex.—Castillo v. State, Cr., 411 S.WJd 741—Smother- 
man v. State, Cr„ 455 S.W.2d 285. 

Wash.—State v. Gray, 395 P.2d 490, 64 Wash.2d 979. 
Evidence showing intent, design, or motive 
U.S—U.S. v. Barash, CA.N.Y., 412 F.2d 26, cert. den. 
90 S.Q. 86, 396 U.S. 832, 24 L.Ed.2d 82. 

Place held not too remote 

(2) Other matters. 


Iowa—State v. Schlak, 111 N.W.2d 289, 253 Iowa 113. 

Ky,—Walker v. Com., 426 S.W.2d 467. 

20. Ala—Holly v. State, Cr., 248 So.2d 284, 46 Ala. 
App. 676, cert, den., 248 So.2d 286, 287 Ala. 736. 

Alaska—Faqeriak v. State, 439 P.2d 783. Cert, den, 89 
S.Ct 184, 393 U.S 881, 21 L.Ed.2d 155. 

Ariz.—State v. Evans, 356 P.2d 1106, 88 Ariz. 364. 

Cal—People v. Hartley, 17 Cal.Rptr. 286, 197 C.A.2d 
111—People v. Stewart, App., 50 CaLRptr. 630, 
241 C.A.2d 509. 

Ga.—Buttram v. State, 173 S.E2d 272, 121 Ga.App 
186. 

Iowa—State v. Schlak, 111 N.W.2d 289, 253 Iowa 113 

Kan.—State v. Poulos, 411 P.2d 689, 196 Kan, 287 
cert. den. 87 S.Ct. 63, 385 U.S. 827, 17 L.Ed.2d 64 

Ky.—Stone v. Com., 418 S.W.2d 646, cert. den. 88 S.O 
1259, 390 U.S. 1010, 20 L.Ed.2d 161, 

Mich—People v. Inman, 24 N.W.2d 176, 315 Mid 
456. 

Mo—State v. Watson, 386 S.W.2d 24, app. dism., cer 
den. 85 S.Ct. 1458, 381 U.S. 275, 14 LEd.2d 43 

N D.—State v. Glavkee, 138 N.W.2d 663. 

Okl—Rawls v. State, 226 P.2d 984, 93 01d.Cr. 21' 
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20.5. Ky.—Stone v. Com., 418 S.W.2d 646, cert. den. 
88 S.Q. 2259, 390 U.S. 1010, 20 LEd.2d 161. 

20.10. N.C.—State v. Brown, 187 S.R2d 85, 280 
N.C. 588, cert. den. 93 S.Ct 198, 409 U.S. 870, 34 
L.Ed.2d 121. 

21. U.S—U.S. v. Kahaner, C.A.N.Y., 317 F.2d 459, 
cert. den. 84 S.O. 62, 375 U.S. 835, 11 L.Ed2d 
65, and 84 S.Ct. 73, 74, 375 U.S. 836, 11 LEd.2d 
65, reh. den. 84 S.Ct. 263, 375 U.S. 926, 11 
LEd.2d 169, reh. den. 84 S.Ct 478, 375 U.S. 982, 
11 L.Ed.2d 429. 

Ala.—Pitts v. State, 122 So.2d 542, 40 Ala.App. 702. 

Alaska—Fajeriak v. State, 439 P.2d 783, cert den. 89 
S.Ct 184, 393 U.S. 881, 21 L.Ed.2d 155. 

Cal—People v. Gonzales, 58 CaLRptr. 361, 426 P.2d 
929, 66 C2d 482. 

Iowa-State v. Schlak, 111 N.W.2d 289, 253 Iowa 113. 

Kan—State v. Calvert, 505 P.2d 1110, 211 Kan. 174. 

Me.—State v.' Beckwith, 180 A.2d 605, 158 Me. 174. 

Mass.—Com. v. Smith, 215 N.K2d 897, 350 Mass. 600. 

Miss.—Stewart v. State, 226 $o.2d 911. 

Mo.—GJ.S. cited in State v. Feger, 340 S.W.2d 716, 
725—State v. Watson, 386 S.W.2d 24, app. dism., 
cert den. 85 S.Ct. 1458, 381 U.S. 275, 14 L.Ed.2d 
431. 

N.D—State v. Iverson, 187 N.W.2d 1, cert den. 92 
S.Ct 322, 404 U.S. 956, 30 L.Ed.2d 273. 

Okl—Aycock v. State, Cr., 368 P.2d 1016. 

R.I.—!State v. Reardon, 219 A.2d 767, 101 R.I. 18. 

Tex.—Stilwell v. State, Cr., 434 S.W.2d 861. 

Vt—State v. Emrick, 282 A2d 821, 129 Vt 475. 

Wash—State v. Gray, 395 P.2d 490, 64 Wash.2d 979. 

Wyo—Kempton v. State, 488 P.2d 311—Lonquest v. 
State, 495 P.2d 575, cert den. 93 S.Ct 432, 40S 
U.S. 1006, 34 LEd.2d 299. 

Wide discretion 

Conn—State v. Keating, 200 A.2d 724, 151 Conn. 592, 
cert. den. 85 S.Ct 654, 379 U.S. 963, 13 L.Ed.2d 
557. 

Discretion held abused 

Fla.—Anthony v. State, App., 246 So.2d 600. 

Discretion held not abused 

U^—U.S. v. Gorman, C.A.M., 393 F.2d 209, cert. den. 
89 S.Ct 102, 393 U.S. 832, 21 L.Ed.2d 103, reh. 
den. 89 S.Ct 1738, 395 U.S. 917, 23 L.Ed.2d 
231—U.S. v. Stein, C.A.Ind., 437 F.2d 775, cert 
den. 91 S.Ct 2205, 403 U.S. 905, 29 L.Ed.2d 680. 

Ala.—McDade v. State, Cr., 274 $o.2d 89, 49 AfauApp. 
533, certiorari denied 274 So.2d 93, 290 Ala. 369, 
cert. den. 94 S.Ct. 99,414 U.S. 872,38 LEd.2d 90. 

Ariz.—State v. Sorrell, 506 P.2d 1065, 109 Ariz. 171. 

Idaho—State v. May, 461 P.2d 126, 93 Idaho 343. 

Mo.— CJS, cited in State v. Casey, 338 S.W.2d 888, 
891. 

NJ.—State v. Lefante, 103 A.2d 585, 14 N,J. 584, 
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22, Ky.—Shumate v. Com., 433 S.W2d 340, cert, 
den. 89 S.Ct. 1485, 394 U.S. 993, 22 L.Ed.2d 769. 
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24,5. Cal.—People v. Salcido, 54 Cal.Rptr. 820, 246 
C.A.2d 450, app. after remand 69 Cal.Rptr. 193, 
263 C.A.2d 1, cert. den. 89 S.Ct. 902, 393 US, 
1102, 21 L.Ed.2d 795. 

Iowa—State v. Schlak, 111 N.W.2d 289, 253 Iowa 113. 

26. Cal.—People v. Salcido, 54 Cal.Rptr. 820, 246 
C.A.2d 450, app. after remand 69 Cal.Rptr 193, 
263 C.A.2d 1, cert. den. 89 S.Ct. 902, 393 U S 
1102, 21 L.Ed.2d 795. 

R. I.—State v. Pella, 220 A.2d 226, 101 R.I. 62. 

27. Cal.—People v. Orchard, 95 CaLRptr. 66, 17 
GA.3d 568. 

N.C.—State v. Davis, 145 S.R2d 7, 265 N.C. 720, cert, 
den. 86 S.Ct. 1344, 384 U.S. 907, 16 L.Ed.2d 360. 

State v. Alexander, 191 S.E.2d 395, 16 N.C.App. 
95, cert, den., 192 S.E.2d 195, 282 N.C. 305. 
29. Aria.—State v. Owen, 415 P.2d 907, 3 Am. App. 
509. 

Minn.—State v. Welk, 139 N.W.2d 166, 272 Minn. 557. 
Evidence held not too remote in point of time 
U.S.—U.S. V. Pauldino, C.A.C 0 I 0 ., 443 F.2d 1108, cert, 
den. 92 S.Ct. 204, 212, 404 U.S. 882, 30 LEd.2d 
163. 

Ga—Blackwell v. State, 148 S.R2d 912, 113 Ga.App. 
536. 

Iowa-State v. Schlak, 111 N.W.2d 289, 253 Iowa 113. 
N.M.—State v. Anaya, App., 462 P.2d 637, 81 N.M. 52. 
N.C—State v. Buzzelli, 180 S.E2d 472, 11 N.C.App. 

52, cert. den. 182 S.E2d 583, 279 N.C. 350. 
N.D.—State v. Moe, 151 N.W.2d 310. 

S. C.—State v. Jenkins, 155 S.E.2d 624, 249 S.C. 570 

Evidence held too remote in time 

U.S—Kaufman v. U.S, D.C-Mo., 268 F.Supp. 484. 
Iowa—State v. Schlak, 111 N.W.2d 289, 253 Iowa 113. 

§ 640. Conceded Facts 
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35. U.S.—U.S. v. Mishkin, C.A.N.Y., 317 F.2d 634, 
cert. den. 84 S.Ct. 71, 375 U.S. 827, 11 LEd.2d 
60. 

Reftasal of stipulation 

(1) In prosecution for being felon in possession of 
handgun, trial court's refusal to accept defendant's stip¬ 
ulation that he had prior conviction of crime of violence 
in order to remove from jury issue of whether he was 
felon was error. 

Minn.—State v. Davidson, 351 N.W.2d 8. 

36. U.S.—Thompson v. U.S., GA.Waah., 368 F.2d 
318. 

Colo.—Bizup v. People, 371 P.2d 786, 150 Colo. 214, 
cert. den. 83 S.Ct. 144, 371 U.S. 873, 9 LEd.2d 
112—Kostal v. People, 414 P.2d 123,160 Colo. 64, 
cert. den. 87 S.Ct, 305, 385 U.S. 939, 17 L.E<L2d 
218. 

Fla.—Williams v. State, 228 So.2d 377. 

IU.—People v. Nicholls, 245 N.E2d 771, 42 I11.2d 91, 
cert. den. 90 S.Ct. 578, 396 U.S. 1016, 24 L.Ed.2d 
507. 

Mass.—Com. v. Nassar, 218 N.E2d 72, 351 Mass. 37, 
app. after remand 237 N.E.2d 39, 354 Mass. 249, 
cert. den. 89 S.Ct. 662, 393 U.S. 1039, 21 L.Ed.2d 
586. 

Minn.—State v. Weber, 137 N.W.2d 527, 272 Minn. 
243. 

Ohio-State v. Eaton, 249 N.R2d 897, 19 Ohio St.2d 
145, vac. in part on oth. grds. 92 S.Ct. 2857, 408 
U.S. 935, 33 LEd.2d 750. 

Tex.—Rodriguez v. State, Cr., 373 S.W.2d 258. 
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363. Minn.— State v. Weber, 137 N.W.2d 527, 272 
Minn. 243. 

Tex.—Pittman v. State, Cr., 434 S.W.2d 352. 


Where accused offers to stipulate to 
an element of an offense, other-crime 
evidence of such element should be 
excluded. 3615 

36.15. U.S.—U.S. v. Mohel, C.A.N Y., 604 F.2d 748. 
U.S. V Torres, D.C.N.Y., 610 F.Supp 1089. 

37. Kan—State v. Latham, 375 P.2d 788, 190 Kan. 
411, cert. den. 83 S.Ct. 1310, 373 U.S. 919, 10 
L.Ed.2d 418. 

N.C.—State v. Powell, 118 S.E.2d 617, 254 NC. 231. 

§ 641. General Statements 
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39. Okl.—Frick v. State, Cr, 509 P.2d 135. 

Other definitions 

N.D.—State v Moe, 151 N.W.2d 310. 

39.5. Minn.—State v. Pautz, 217 N,W.2d 190, 299 
Minn. 113. 

40. III.—People v. Bates, 324 N.E.2d 88, 25 Ill. 
App.3d 748. 

40.5. U.S —Maglaya v. Buchkoe. C.A.Mich. 515 F.2d 
265, cert, den 96 S.Ct. 282, 423 U.S. 931, 46 
L.Ed.2d 260. 

Kan.—Rollins v. State, 438 P.2d 99, 200 Kan. 695. 
NJ.—State v. Kearney, 263 A 2d 817, 109 N.J.Super. 
502. 

Or.—State v.- Pressel, 468 P.2d 915, 2 Or. App. 477. 
Conditions for admissibility not dictated by ad¬ 
ministrative agency 

U.S.—U.S. v. Luna, D.C.Tex., 313 F.Supp. 1294. 
Determination rests in discretion of court 
D.C.—U.S. v. Bemett, C.A., 495 F.2d 943, 161 U.S. 
App.D.C. 363. 

N C.—State v. Hairston, 185 S.E.2d 633, 280 N.C 220, 
cert den. 93 S.Ct. 194, 409 U.S. 888, 34 L.Ed.2d 
145 

40.10. N.M.—State v. Silva, App., 430 P.2d 783, 78 
N.M. 286. 

42. Ariz.—State v. Curtis, 455 P.2d 988, 10 Ariz.App. 

38. 

Vt.—State v. Bogie, 217 A2d 51, 125 Vt. 414. 

Wash.—State v. Welsh, App., 508 P,2d 1041. 

Other statements of test 

N.G—State v. Davis, 145 S.E.2d 7, 265 N.C. 720, cert. 

den 86 S.Ct. 1344, 384 U.S. 907, 16 L.Ed.2d 360. 
Wash.—State v. Barnett, 423 P.2d 527, 70 Wash.2d 420. 

44. U.S.—U.S. v. Williams, C.A.W.Va., 479 F.2d 
1138, cert. den. 94 S.Ct. 452, 414 U.S. 1025, 38 
L.Ed.2d 317. 

45. U.S.—Bruton v. U.S., Mo., 88 SG. 1620, 391 
U.S. 123, 20 L.Ed.2d 476. App. after remand 416 
F.2d 310, cert den 90 S.Ct 1248, 397 U.S. 1014, 
25 L.Ed.2d 428. 

Pa.—Com. v. Leslie, 227 A.2d 900, 424 Pa. 331. 

45.5. HI.—People v. Watson, 221 N.R2d 645, 36 
m.2d 228. 

Admissibility favored in case of doubt 

Ga.—Bond v. State, 122 S.E.2d 310, 104 Ga.App. 627. 

Worthiness to be shown 

Okl.—Grimes v. State, Cr., 365 P.2d 739. 

45.15. Ga.—Bond v. State, 122 S.E2d 310, 104 Ga. 
App. 627. 

Pa.—Com. v. Hinton, 85 Montg. 281. 

45.20. U.S.-U.S. v. Corbett, C.A.Mo., 518 F.2d 113. 
Conn.—State v. Tarquinio, Cir.A.D., 221 A.2d 595, 3 
Conn.Cir. 566. 

Ga.—Bond v. State, 122 S.R2d 310, 104 Ga.App. 627. 
Condition of object as shown by prior condition 
N.Y.—People v. Goedkoop, 202 N.Y.S.2d 498, 26 
Misc.2d 785. 

Competent evidence against one per¬ 
son charged with an offense is not 
necessarily so against another person 
charged with the same offense. 4525 
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45.25. Fla.—Thomas v. State, App., 202 So.2d 883. 
45. U.S.—U.S. v. Sisson, D.’C.Mass., 294 F.Supp. 515. 
Cal.—People v. Sharer, 40 Cal.Rptr. 851, 395 P.2d 899, 
61 C.2d 869. 

People v. Chapman, 123 CaLRptr. 862, 50 
C.A.3d 872. 

Ill—People v. Veidt, 192 N.R2d 811, 28 DL2d 547. 
People v. Smith, 204 N.E.2d 577, 55 IIl.App.2d 
480, app. after remand 234 N.E2d 31, 90 Ill. 
App.2d 310, cert. den. 91 S.Ct. 1623, 402 U.S. 945, 
29 L.Ed.2d 114. 

Mass.—Com. v. Carroll, 276 N.R2d 705, 360 Mass. 
580. 

N.C.—State v. Cox, 157 S.R2d 717, 272 N.G 140. 
Okl.—Kutin v State, Cr., 430 P.2d 848—Sandersfield v. 
State, Cr., 461 P.2d 1019. 

Tex—Smith v. State, Cr.App., 414 S.W.2d 659—Boyd 
v. State, Cr., 472 S.W.2d 125. 

Wash.—State v. Allen, 431 P2d 590, 72 Wash.2d 38, 
cert. den. 88 S.Ct 2073, 392 U.S. 913, 20 LEd.2d 
1371. 

Evidence held inadmissible as incompetent 
U.S.—U.S. v. Haseltine, GA.Cal., 419 F.2d 579. 

Ala.—Thomas v. State, 149 So.2d 290,41 Ala.App. 674. 
Cal.—People v. Richards, 75 Cal.Rptr. 597, 269 C.A.2d 
768. 

Ga.—Klein v. State, 121 S.R2d 253, 104 Ga.App. 126. 
N.C.—State v. Tedder, 127 S.R2d 786, 258 N.C. 64- 
State v. Alford, 161 S.K2d 575, 274 N.G 125. 
Vt.—State v. Woodmansee, 266 A.2d 448, 128 Vt. 467. 
Testimony regarding inadmissible physical evi¬ 
dence 

HI.—People v. Phillips, 263 N.R2d 353, 129 Hl.App.2d 
455. 
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47. Ariz.—State v. Wilson, 386 P.2d 655, 95 Ariz. 58. 
Cal.—People v. McDowell, 73 Cal.Rptr. 1,447 P.2d 97, 
69 G2d 737. 

Conn.—State v, Lombardo, 304 A.2d 36, 163 Conn. 
241. 

Ga.—Jackson v. State, 203 $.R2d 535, 231 Ga. 664. 
Ind—Yeary v. State, 283 N.R2d 356, 258 Ind. 587— 
Skaggs v. State, 293 N,K2d 781, 260 Ind. 180. 
Kan.—State v. Inzerillo, 383 P.2d 546, 191 Kan. 586. 
Minn.—City of St. Paul v. Whidby, 203 N.W.2d 823, 
295 Minn. 129. 

Miss.—Smith v. State, 296 So.2d 678. 

Mo.—State v. French, 476 S.W.2d 509. 

Mont.—State v. Cor, 396 P.2d 86, 144 Mont. 323- 
State v. Proctor, 454 P.2d 616, 153 Mont. 90. 
N.C.—State v. Ferguson, 185 S.E.2d 119, 280 N.C. 95. 
State v. Powell, 181 S.E.2d 754, 11 N.GApp. 
465, cert. den. 183 S.R2d 243, 279 N.G 396. 
Okl.—Glasgow v. State, Cr., 370 P.2d 933. 

Pa.—Com. v. Pctrisko, 275 A.2d 46, 442 Pa. 575. 
Evidence bearing directly on issue of fact 
Ill.—People v. Craven, 299 N.E2d 1, 5 I11.2d 419. 
Evidence held admissible as competent 
U.S.—Martin v. U.S., C.A.Ala., 301 F.2d 81—US. v. 
Kirkpatrick, C.A.Ohio, 361 F.2d 866—U.S. v. 
Feaster, GA.Ala., 494 F.2d 871, cert. den. 95 S.Ct. 
522,419 U.S. 1036,42 LEd.2d 313—U.S, v. Guest, 
C.A.Mass., 514 F.2d 777. 

Ariz.—State v. Brown, 485 P.2d 822, 107 Ariz. 252. 
Cal.—People v. Smith, 108 Cal.Rptr. 698, 33 C.A.3d 51. 
Del.—Schaffer v. State 184 A.2d 689, 5 Storey 115, cert, 
den. 83 S.Q. 1882, 374 U.S. 834, 10 L.Ed.2d 1056. 
Idaho-State v. Clokey, 364 P.2d 159, 83 Idaho 322. 
Kan,—Star* v, Oswald, 417 P.2d 261, 197 Kan. 251. 
La.—State v. Rideau, 193 So.2d 264, 249 La. 1111, cert 
den. 88 S.Ct. 113, 389 U.S. 861, 19 LEd.2d 128. 
Mass.—Com. v. Kendrick, 218 N.E2d 408, 351 Mass. 
203—Com. v. Douglas, 236 N.R2d 865, 354 Mass. 
212, cert. den. 89 S.Ct. 1301, 394 U.S. 960, 22 
LEd. 562. 

Mich.—People v. Bradford, 160 N.W.2d 373, 10 Mich. 
App. 696, cert. den. 89 S.O. 1638, 394 U.S. 1022, 
23 L.Ed.2d 48. 
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Miss.—Pendergraft v. State, 191 So.2d 830, app. after 
remand 213 So.2d 560. App. disrn. 89 S.Ct. 1453, 
394 U.S. 715, 22 L.Ed.2d 671, reh, den. 89 S.Ct. 
1993, 395 U.S. 941, 23 L.Ed2d 459. 

Nev.—Fntz v. State, 474 P.2d 377, 86 Nev. 655. 

Tex.—Williams v. State. Cr„ 464 S.W.2d 842—Pointer 
v. State, Cr.. 467 S.W.2d 426—Noah v. Sure, Cr., 
495 S.W.2d 260. 

Exclusion held error 

Ga.—Salisbury v. State, 150 S.E2d 819, 222 Ga. 549. 

48. Ariz.—State v. Vidakz, 360 P.2d 224, 89 Aril. 
215. 

Incompetency for other purposes as not preclud¬ 
ing admissio n 

Cal.—People v. Cruz, 2 CaLRptr. 868, 178 C.A,2d 
83—People v. Wiliams, 90 CaLRptr. 292, 11 
C.A.3d 970. 

Utah-State v. Cooper, 201 P.2d 764, 114 Utah 531. 

49. Great probability of misuse as requiring 
exclusion 

Ky,—Guilder v. Com., 339 $,W.2d 644. 

50. US.—U.S. v. American Radiator & Standard San¬ 
itary Corp., CA.Pt., 388 F.2d 201, cert. den. 88 
S.Q. 857, 858, 390 U.S. 922, 19 L.Ed.2d 983. 

Colo.—Spencer v. People, 429 P.2d 266, 163 Colo. 182. 
Evidence held admissible as competent 
U.S.—U.S. v. Rivera, C.A.N.Y., 513 F.2d 519, cert 
den. 96 S.Ct 367, 423 US. 948, 46 L.Ed.2d 284. 

52. Gruesome or shocking evidence 

(2) La.—State v. Reese, 194 So.2d 729, 250 La. 151, 
cert den. 88 S.Q. 485, 389 U.S. 996, 19 L.Ed.2d 495. 
Utah-State v, Jackson. 454 P.2d 290, 22 Utah2d 408. 
Heinous or repulsive evidence 
Ky.—Salisbury v. Com., 417 S.W.2d 244. 
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58. I1L—People v. Sauder, 294 N.R2d 326, 10 Ill. 
App.3d 482. 

Wh.—Bowen v. State, 192 N.W.2d 861, 53 Wis.2d 441. 

59. Kul—S tate v. Barry, 533 P.2d 1306, 216 Kan. 
609. 

Ky.—Hoskins v. Com., 374 S.W.2d 839—Preston v. 
Com., 406 S.W.2d 398, 29 AL.R.3d 1387, oert 
den. 87 S.O. 886, 386 U.S. 920, 17 LEd.2d 792. 
593. DL—People v. Sarelli, 245 N.E2d 49, 105 III 
App.2d 167, cert. den. 90 S-Cl 373, 396 U.S. 939, 
24 L.Ed.2d 241. 

64. Conn.—State v. Anderson, 205 AJd 488, 152 
Conn. 196. 

Wash.—State v. Carter, 479 P.2d 543, 4 WaskApp. 
115, reh. gr. 483 P.2d 1293. 

Discretion of court 

U.S.-U3. v. lanndli, C.A.Pa., 477 F.2d 999,417 U.S. 
907, 41 L.Ed.2d 211, affd. 93 S.Ct 1284,420 U.S. 
770. 43 LEdJZd 616w 

Cok).—People v. Henderson, 559 P.2d 1108, 38 Colo. 
App. 308. 

Wyo.—Opie v. State, 389 P.2d 684. 

65. Foundation held sufficiently fadd 

UJSL—Skinner v. U3, CA.Neb., 326 F.2d 594. 

§ 642. Nature and Source of Evi¬ 
dence in General 

66. Old.—Pierce v. State, Cr., 383 P.2d 699. 

68 . U5.-U.S, v, Osborn, GATernu, 350 F.2d 497, 
M 87 S.Ct. 429, 385 US. 323, 17 LBL2d 394, 
reh. dee. 87 SXSL 951, 386 US. 938, 17 LEd.2d 
813. 

Dwfley v. USm D.GGa., 320 F.Supp. 456. 

Cai—People v. Cfcatfidd, 77 CaLRptr. U8,272CA.2d 
141, cert den. 91 S.Ct 1629, 402 US. 951, 29 
LE<L2d 121, reh. den. 92 S-Ct 32,404 U.S. 877, 30 
LEtfSd 124—People v. Brown, 90 CaLRptr. 881, 

12 GA3d 600. 

Mich.—People v. Harper, 204 N.Wld 263, 43 Mich. . 
App. 500 l 


Effect of illegal arrest 

(2) Other matters. 

Md,—Ogle v. Warden of Md. Penitentiary, 204 A,2d 
179, 236 Md. 425. 

N.H.—State v. Baron, 207 A.2d 447, 106 N.H. 149. 

Police custody of evidence in violation of statute 
requiring property seized under search warrant to be 
kept by the judge, clerk, or magistrate does not affect its 
competency. 

Ohio—State v. Johnson, 165 N.E2d 814,112 Ohio App. 
124. 

Associate in defense lawyer’s firm 

Tex.—Holt v. State, App. 3 Dist., 683 S.W.2d 92. 

Testimony of informer 

U.S.—Newbem v. Lake Lorelei, Inc., D.C.Ohio, 308 
F.Supp. 407. 


page 509 

68S. Ill.—People v. Johnson, 273 N.E2d 503, 133 
III.App.2d 370. 

Medical exam information inadmissible without 
consent 

Ariz.—Ulin v. Riddel, 532 P.2d 155, 111 Ariz. 435. 

Once evidence is lawfully obtained, 
the state may use it in the enforcement 
of any law which may have been violat¬ 
ed . 6810 

68.10. U.S.-U.S. v. Hatcher, GAOhio, 473 F.2d 
321. 

Cal.—People v. Hernandez, 40 CaLRptr. 100, 229 
C.A.2d 143, cert. den. 85 S.Ct 1810, 381 U.S. 953, 
14 LEd.2d 725. 

Neb.—State v. Bartlett, 233 N.W.2d 904, 194 Neb. 502. 

Entire fruits of lawful search admissible 

Tex.—Patella v. State, Cr., 367 S.W.2d 340. 

Evidence disclosed in juvenile court inadmissi¬ 
ble in subsequent criminal proceedings 
Mo.—State v. Ross, App., 516 S.W.2d 311. 

Husband and wife 

U.S.—Wood v. Hodnett, D.GVa., 377 F.Supp. 740. 
69. U.S.—U.S. v. Borrone-Iglar, GA.JM.Y., 468 F.2d 
419, cert den. 93 S.Ct. 1360, 410 U.S. 927, 35 
LEd.2d 588. 

Mass.—Com. v. Murphy, 254 N.E2d 895, 356 Mass. 
604. 

Mbs.—Ladner v. Walker, 184 So.2d 401. 

N.C.—State v. Butler, 153 S.E2d 70, 269 N.C 483. 
Pa.—Com. v. Rose, 297 A2d 122, 449 Pa. 608. 

The United States Supreme Court 
has held that no person can have a 
reasonable expectation that others will 
not know the sound of his voice . 70 - 1 

70.1. U.S.—U.S. v. Dkmisio, Hi, 93 S.Ct 764, 410 
U.S. 1, 35 LEd2d 67. 

70.5. Ind.—Lamar v, State, 282 N.R2d 795,258 Ind. 

504, 57 ALR.3d 736, 

Pa.—Com. v, O’Malley, 53 Luz.LReg. 87. 

Requirements for determining speed 

(3) Other matters. 

Conn.—State v. Carta, CirAD., 194 A2d 544,2 Conn. 
Cir. 68, certification den., Sup., 197 A2d 932, 150 
Conn. 724. 

Mo.—City of St Louis v. Boecker, App., 370 S.W.2d 
731. 

NJ.—State v.* Overton, 343 A2d 516, 135 NJLSuper. 
443. 

N.Y.—People v. Barone, 205 N.Y.S.2d 914, 24 Mi$c.2d 
1020-People v. Ttedeman, 207 N.Y.SJd 95, 25 
Misc.2d 413—People v. Higley, 285 N.Y.S.2d 467, 
55 Misc.2d 46U 

Pa.—Com. v. Perdok, 192 A.2d 221, 411 Pa. 301. 

Telephone tracing equipment 

NJ.—State v. Hibbe, 301 A.2d 775, 123 NJSuper. 124. 
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70.15. NJ.—State v. Cary, 239 A2d 680, 99 NJSu- 
per. 323, remd. 250 A.2d 15, 53 NJ. 256, op. 
supp. 264 A2d 209, 56 NJ. 16, affd. 264 A2d 
209, 56 NJ. 16. 

Weight; scales 

(4) Expert testimony as to weight admissible without 
evidence of scale accuracy. 

Neb.—State v. Smith, 187 N.W.2d 753, 187 Neb. 151 
Absolute infallibility not required 
Ky.—Conley v. Com., 382 S.W.2d 865. 
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So, it is held that only when a dis¬ 
puted issue turns on minute accuracy 
will the correctness of a measuring 
device need to be verified. 70 - 20 

70.20. N.Y.—People on Complaint of Harding v. Ma- 
tessino, 179 N.Y.S,2d 911, 15 Misc.2d 7. 

70.30. U.S.—U.S. v. Johnson, GAMich., 314 F.2d 
49—U.S. v. Miller, CAMich., 316 F.2d 81, cert 
den. 84 S.Ct 335, 375 U.S. 935, 11 L.Ed2d 267, 
reh. den, 84 S.Ct 520, 375 U.S. 989, 11 L.Ed.2d 
476—U.S. v. Pasquinzo, CAMich., 334 F.2d 74— 
Rogers v. U.S., GAOkl., 369 F.2d 944, cert. den. 
87 S.Ct 2125, 388 U.S. 922, 18 L.EdJ2d 1371, reh. 
den. 88 S.Ct 20, 389 U.S. 890, 19 L.E(L2d 205. 

Conversations in jail 

(4) Other matters. 

U.S.-U.S. v. Kahn, D.C.N.Y., 251 F.Supp. 702. 

Wash.—State v. Drew, 425 P.2d 349, 70 Wash.2d 793. 
70.35. Ala.—CJ.S. dted in Sexton v. State, 349 
So.2d 126, 129. 

Carr v. State, 198 So.2d 791, 43 AiaApp. 642, 
cert den. 198 So.2d 798, 281 Ala, 716 cert. den. 88 
S.Ct 175, 389 U.S. 877, 19 L.Ed.2d 165. 

70.45. U.S.—Maddox v. U.S., CAGa., 337 F.2d 234. 
70.55. Or.—State v. Dills, 416 P.2d 651, 244 Or. 188. 

§ 643. Negative Evidence 
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71. Cal.—People v. Heredia, 65 CaLRptr. 402, 257 
GA.2d 862. 

HI.—People v. Hairston, 294 N.E2d 748, 10 Hl.App.3d 
678. 

Me.—State v. Armstrong, 344 A2d 42. 

Evidence held Improperly admitted or properly 
excluded 

Ariz.—State v. Kelly, 526 P.2d 720, 111 Ariz. 181, cert 
den. 95 S.Ct 1143, 420 U.S. 935, 43 L.Ed.2d 411. 
Pa—Com. v. Corbin, 247 A2d 584, 432 Pa. 551. 

73. Mass.—Com. v. Shaffer, 318 N.E2d 914, 2 Mass 
App. 658, affd., 326 N.E2d 880, 367 Mass. 508, 

Old.—Roulain v. State, Cr., 507 P.2d 946. 

74. Ga.—Walker v. State, 193 S.E2d 892, 127 Ga 
App. 460. 
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75. U^.—U.S. v. Eisenberg, GAMo., 469 F.2d 156 
cert. den. 93 S.Ct 1515,410 U.S. 992, 36 L.Ed.2< 
190. 

76. Mass.—Com. v. Abbott Engineering, Inc., 221 
N.E2d 862, 351 Mass. 568. 

Tex.—Makaraki v. State, Cr., 439 S.W.2d 340. 

765. U.S.—McClanahan v. U.S., CA.^ex., 292 F.2i 
630, cert den. 82 S.Ct 193, 368 U.S. 913, 
LEd.2d 130. 

Cal—People v. Bledsoe, 60 CaLRptr. 703, 252 CA.2i 
727, cert. den. 88 S.Ct 2291, 392 U.S. 932, 2 
L.EcL2d 1390—People v. Trombino, 61 CaLRpt) 
634, 253 GA2d 643. 

Ind.—Thomas v. State, 268 N.E2d 609, 256 Ind. 309- 
Johnson v. State, 269 N.E2d 879, 256 Ind. 49: 
cert. den. 92 S.Ct 958, 405 U.S. 921, 30 L.Ed.2 
792. 

Iowa—State v. Rye, 148 N.W.2d 632, 260 Iowa 14i 
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Address In city directory 

Tex.— Whitlock v. State, 338 S.W.2d 721, 170 Tex.Cr.R. 
153. 

77. Me.—State v. Lund, 266 A.2d 869, cert. den. 92 
S.Ct. 124. 404 U.S. 836, 30 L.Ed.2d 68. 

Negative testimony may not be ad¬ 
mitted where the witness was not in a 
position to know firsthand the matter 
testified to and it was no more than 
conjecture and speculation. 79 - 5 

79.5. Shooting by accused’s companion 

N.G—State v. Hamlette, 299 S.E.2d 769, 60 N.GApp. 
306, review den. 302 S.E.2d 246, 308 N.G 193. 

80. U.S.—U.S. v. Glover, D.GPa., 394 F.Supp. 253, 
affd., C.A., 523 F.2d 1051. 

CaL—People v. Torres, App., 20 Cal.Rptr. 315, cert, 
den. 83 S.Ct. 89, 371 U.S. 850, 9 L.Ed.2d 86-Peo¬ 
ple v. Trombino, 61 CaLRptr. 634, 253 C.A.2d 643. 
Ind.—Walker v. State, 307 N.R2d 62, 261 Ind. 519. 

Examination under direction and control of wit¬ 
ness 

Fla.—Clark v. States App., 229 Sa2d 877. 

Evidence that matter is not included 
in reports, records, or data compila¬ 
tions of regularly conducted activity is 
admissible to prove the nonoccurrence 
or nonexistence of such matter if it is 
of a kind of which a report, record, or 
data compilation was regularly made 
and preserved. 805 

80.5. U.S.—U.S. v. De Georgia, C.A.Ariz., 420 F.2d 
889, disapproving Shreve v. U.S., GGA.Ariz., 77 
F.2d 2, cert. den. 56 S.Ct. 380, 296 U.S. 654, 80 
LEd. 466. 

Okl.—Linebarger v. State, Cr., 527 P.2d 178. 

Firearm registration record 
U^.—U.S. V. Stevens, GA.Mo., 509 F.2d 683, cert. den. 
95 S.CL 1993, 421 U.S. 989,44 L.Ed.2d 479-U.S. 
v. Yakobov, C.A.N.Y., 712 F.2d 20. 

81. U.S.—Charron v. U.S., GA-Wash., 412 F.2d 657. 

Other matters relating to negative 
evidence have been adjudicated. 81 - 15 

81.15. Absence of fingerprints 

Mo.—State v. Dethrow, App., 510 S.W.2d 207. 

Probative value 

Tex.—Crawford v. State, App. 7 Dist, 685 S.W.2d 343, 
affd. and tend. 696 S.W.2d 903. 

82. U.S.—U.S. v. Ghobton, GA.Mich., 437 F.2d 260. 

Admissable where relevant 

Mo.—State v. Dethrow, App., 510 S.W.2d 207. 

83. Cal.—People v. Heredia, 65 CaLRptr. 402, 257 
GA.2d 862. 

Ga.—Gaskin v. State, 168 S.R2d 183,119 Ga.App. 593. 

{ 644. Telephone Conversations 

85.50. U.S.—U.S. v. Puco, GA.N.Y., 453 F.2d 539, 
app. after remand 476 F.2d 1099, cert den. 94 
$.Ct 106, 414 U.S. 844, 38 L.Ed.2d 82. 

U.S. v. Whitaker, D.GPa^ 372 F.Supp. 154, 
affd., CA., 503 F.2d 1399, three eases, 1400. 
S.G—State v. Porter, 162 SX.26 843, 251 S.G 393, 
cert. den. 89 S.Ct. 859, 393 U.S. 1079, 21 L£d.2d 
773. 

Tex.—Le Blanc v. State, Cr., 441 S.WM 847. 
Consideration of all testimony 
Old.—Grimes v. State, Cr., 365 P.2d 739. 

86. U.S.—U.S. v. Walsh, GAGhio, 305 F.2d 821, 
cert den. 83 S.Ct. 146, 371 U.S. 876, 9 L-Ed-2d 
114. 
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87. U.S.—U.S. v. Biondo, C.A.Mo., 483 F2d 635, 
cert. den. 94 SCt. 1468, 415 U.S. 947, 39 L.Ed.2d 
563 

Ala.—Vaughn v. State, Cr., 326 So.2d 662, 57 Ala.App. 
134. 

Cal.—People v. Damold, 33 Cal.Rptr. 369, 219 C.A.2d 
561, cert. den. 84 S.D. 694, 376 U.S. 927, 11 
LEd,2d 623—People v. Russell, 44 Cal.Rptr. 925, 
235 C.A.2d 170. 

D.C.—U.S. v. Turner, C.A., 485 F.2d 976, 158 U.S. 
App.D.C. 197. 

Ga,—Stanger v. State, 116 S.E.2d 898, 102 Ga.App. 
561. 

Mass.—Com. v. Douglas, 236 N.E2d 865, 354 Mass. 
212, cert. den. 89 S.D. 1301, 394 U.S. 960, 22 
L.Ed.2d 562. 

NJ.—State v. Campisi, 229 A.2d 631, 49 N.J. 238. 
State v. Bassano, 171 A 2d 108, 67 NJ.Super, 
526—State v. Masco, 247 A.2d 136, 103 NJ.Super. 
277. 

Pa.—Com. v. Sullivan, 263 A2d 734, 436 Pa. 450, cert. 

den. 91 S.Ct. 127, 400 U.S. 882, 27 L.Ed.2d 120. 
S.C.—State v. Porter, 162 S.E.2d 843, 251 S.C. 393, 
cert. den. 89 S.Ct. 859, 393 U.S. 1079, 21 L.Ed.2d 
773. 

Tex.—McNutt v. State, 322 S.W.2d 622, 168 Tex.Cr.R. 
27, cert. den. 80 S.Ct. 599, 361 U.S. 969, 4 L.Ed.2d 
549, cert. den. 80 S.Ct. 1635, 363 U.S. 854, 4 
LEd.2d 1736, cert. den. 81 S.Ct. 290, 364 U.S. 924, 
5 L.Ed.2d 263. 

Vt—State v. Lacaillade, 303 A.2d 131, 131 Vt. 161. 
Wash.—State v. Peterson, 469 P.2d 980, 2 WasltApp. 
464. 

Recordings of telephone conversations, etc. 

U.S.—Cox V. U.S., GA.Kan., 449 F.2d 679, cert. den. 

92 S.Ct. 1783, 406 U.S. 934, 32 L,Ed.2d 136. 
D.C.—U.S. v. James, C.A., 494 F.2d 1007, 161 U.S. 
App.D.C. 88, cert. den. 95 S.Ct. 495, two cases, 419 
U.S. 1020, 42 L.Ed.2d 294. 

Mich.—People v. Bruno, 186 N.W.2d 339, 30 Mich. 
App. 375. 
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88. U.S.—U.S. v. Lococo, C.A.Cal., 450 F.2d 1196, 

■ cert. den. 92 S.Ct. 2040, 406 U.S. 945, 22 L.Ed.2d 

331. 

Ariz.—State v. Godinez, 531 P.2d 154, 111 Ariz. 397, 
79 A.LR.3d 74. 

State v. Burton, 444 P.2d 743, 8 Ariz.App. 186. 
Cal.—People v. McGaughran, 17 Cal.Rptr. 121, 197 
C.A.2d 6-People v. King, 32 Cal.Rptr. 479, 218 
C.A.2d 602—People v. Cannedy, 76 Cal.Rptr. 24, 
270 C.A.2d 669. 

Ga.—Stanger v. State, 116 S.E.2d 898, 102 Ga.App. 
561. 

Idaho-State v. Marlar, 498 P.2d 1276, 94 Idaho 803. 
I1L—People v. Turner, 226 N.E.2d 667, 82 IU.App.2d 
10—People v. Conway, 278 N.R2d 852, 3 UL 
App.3d 69—People v. Reddock, 300 N.R2d 31, 13 
IU.App.3d 296. 

Kan.—State v. Williamson, 502 P.2d 777, 210 Kan. 501. 
Mo.—State v. Steele, 445 S.W.2d 636. 

Neb.—State v. McSwain, 229 N.W,2d 562, 194 Neb. 31. 
Nev.-King v. State, 392 P.2d 310, 80 Nev. 269. 

N.J.—State v. Hudson, 185 A.2d 1, 38 N.J. 364. 

Okl.—Grimes v. State, Cr., 365 P.2d 739. 

Or.—State v. Glisan, 465 P.2d 253, 2 Or.App. 314, reh. 

den, 468 P.2d 653, 2 Or.App. 314. 

Pa.—Com. v. DeRohn, 282 A.2d 256, 444 Pa. 334. 
S.G—State v. Porter, 162 S.E.2d 843, 251 S.C. 393, 
cert. den. 89 S.D. 859, 393 U.S. 1079, 21 L.Ed.2d 
773. 

Evidence held to establish identity 

U.S.—U.S. v. Zane, GA.N.Y., 495 F.2d 683, cert. den. 
95 S.Ct. 174, 419 U.S. 895, 42 L.Ed.2d 139, cert 
den. 95 S.Q. 174, 419 U.S. 895, 42 L.Ed.2d 139. 
Cal.—People v. Kroeger, 37 CaLRptr. 593, 390 P.2d 
369, 61 C.2d 236. 
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People V. Hess, 90 CaLRptr. 268, 10 C.A.3d 
1071, 43 A.L.R.3d 643—People v. Marchialette, 
119 Cal.Rptr. 816, 45 GA.3d 974. 

111.—People v, Ostrand, 221 N.E.2d 499, 35 HL2d 520. 

Ind.—Allison v. State, 166 N.E.2d 171, 240 Ind. 556, 
app dism. and cert. den. 81 S.Ct. 822, 365 U.S. 
608, 5 L.Ed.2d 821, reh. den. 81 S.Ct 1349, 366 
U.S. 927, 6 L.Ed.2d 386. 

Md.—Ford v. State, 276 A.2d 423, 11 Md.App. 654. 

Mass.—Com. v. Hartford, 194 N E.2d 401, 346 Mass. 
482. 

Mo.—State v. Rice, App., 519 S.W,2d 573. 

N.Y.—People v. Morris, 347 N.Y.S.2d 975, 42 A.D.2d 
968, affd. 334 N.R2d 10, 36 N.YJd 877, 372 
N,Y.S.2d 210. 

N.C.—State v. Graham, App., 211 S.R2d 805, 24 N.G 
App. 591, cert. den. 214 S.E.2d 434, 287 N.G 262. 

Pa.—Com. v Sullivan, 263 A.2d 734,436 Pa. 450, oert. 
den. 91 S.Ct. 127, 400 US. 882, 27 L.Ed.2d 120. 

Tex.—Locke v. State, Cr., 453 S.W.2d 484. 

Vt.—State v. Miner, 258 A.2d 815, 128 Vt. 55. 

Wash.—State v Elie, 481 P.2d 464, 4 Wash.App. 352. 

Evidence held not to establish identity 

Wash.—State v. Peterson, 469 P.2d 980, 2 Wash.App. 
464. 

Proponent’s burden 

Cal,—People v. CoUins, 118 Cal.Rptr. 864, 44 C.A.3d 
617. 

90. Ala.—Burton v. State, Cr., 267 So.2d 503, 48 
Ala.App. 713. 

Wiggins v. State, 191 So.2d 30, 43 AhuApp. 382. 

Ark.—Bailey v. State, 381 S.W.2d 467, 238 Ark. 210. 

Ill.—People v. Jennings, 296 N.E.2d 19, 11 IlLApp.3d 
132, cert den. 94 S.Ct 1439, 415 U.S. 929, 39 
L.Ed.2d 487. 

90.5. CaL—People v. King. 32 CaLRptr. 479, 218 
C.A.2d 602. „ 

Ill.—People v. Turner, 226 N.E.2d 667, 82 Ul.App.2d 

10 . 

Evidence held sufficiently connected 

CaL—People v. Gonzales, 67 CaLRptr. 551, 439 P.2d 
655, 68 C.2d 467, cert. den. 89 S.Q. 693, 393 U.S. 
1055, 21 L.Ed.2d 696. 
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90.10. Cal.—People v. Kohn, 65 CaLRptr 867, 258 
C.A.2d 368—People v. Welch. 67 CaLRptr. 69, 
260 C.A2d 221. 

Tracing call 

m—People v. Wells, 224 N.E.2d 288, 80 ULApp.2d 
187. 

N.G—State v. Coleman, 154 S.E.2d 485, 270 N.G 357. 

90.15. U.S.—U.S. v. Hickman, GA.Ind., 426 F.2d 
515, cert. den. 91 S.Q. 1632, 402 U.S. 966, 29 
L.Ed.2d 130—U.S. v. Platt, CA.Ind., 435 F,2d 
220, cert den. 91 S.Q. 1344, 402 U.S. 913, 28 
L.Ed.2d 655—Cox v. U.S., C.A.Kan., 449 F.2d 
679, cert. den. 92 S.Q. 1783, 406 U.S. 934, 32 
LEd.2d 136. 

Conn.—State v. Smyrski, Cir.A.D., 236 A.2d 714, 4 
Conn.Cir. 550. 

Nev.—King v. State, 392 P.2d 310, 80 Neb, 269. 

90 JO. Conn.—State v. Reznik, Cir.A.D., 207 A.2d 
77, 3 Conn.Cir, 48. 

Idaho—State v. Marlar, 498 P.2d 1276, 94 Idaho 803. 

Kan.—State v. Williamson, 502 P.2d 777, 210 Kan. 501. 

91. Neb.-State v. McSwain, 229 N.W.2d 562, 194 
Neb. 31. 

92. U.S.—Armstrong v. U.S., CA.CaL, 327 FJd 189. 

Mo.—State v. Steele, 445 &W.2d 636. 

Neb.—State v. McSwain, 229 N.W.Zd 562, 194 Neb. 31. 

Bookmaking; gambling 

' (1) Cal.—People v. Carella, 12 CaLRptr. 446, 191 

C.A,2d 115. 

Conn.—State v. Masse, Cir.A.D., 258 A.2d 316, 5 
Conn.Cir. 557. 

Pa.—Com. v. Tselepis, 181 A 2d 710, 198 Pa.Super. 
449. 

Com. v. Parent©, 35 North. 8. 
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(6) Other matters. 

Ark.—Liberto v. State, 451 S.W.2d 464, 248 Ark. 350 
Cal.—People v. Thompson, 24 Cal.Rptr 101, 206 
C.A.2d 734. 

Coon.—State v. DeNegris, 212 A.2d 894, 153 Conn. 5. 
State v. Reznik, Cir.A.D., 207 A.2d 77, 3 Conn. 
Cir. 48. 

a—People v. Sterling, 298 N.R2d 363, 12 Ill.App 3d 
118. 

Pa.—Com. v, Gurreri, 178 A2d 808, 197 Pa.Super. 
329—Com. v. Archer, 352 A.2d 483.238 Pa.$uper. 
103. 
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94. U.S.-U.S. v. Walker, C.A.Mich., 320 F.2d 472, 
cert. den. 84 S.Ct. 339, 375 U.S. 934, 11 L.Ed.2d 
266. 

US. v Whitaker, D.C.Pa., 372 F.Supp.J54, 
affd., C.A., 503 F.2d 1399, three cases, 1400, cert, 
den. 95 S.Ct 789, 419 U.S. 1113, 42 L.Ed.2d 810. 
Hawaii—State v. Clyde, 388 P.2d 846, 47 Haw, 345. 
Ill.—People v. Conway, 278 N.R2d 852, 3 IlLApp.3d 
69. 

Ind.—Allison v. State, 166 N,R2d 171, 240 Ind. 556, 
app. dism. and cert. den. 81 S.Ct. 822, 365 U.S 
608, 5 L.Ed.2d 821, reb. den. 81 S.Ct. 1349, 366 
U.S. 927, 6 L.Ed.2d 386. 

95, U.S.—U.S. v. Biondo, C.A.Mo., 483 F.2d 365, 
cert. den. 94 S.Ct 1468, 415 U.S 947, 39 L.Ed2d 
563. 

Cal.—People v. Law, 114 CalRptr, 708, 40 C.A 3d 69. 
Testimony by alibi witness concerning tele¬ 
phoned information properly excluded 
Tex.—Gibbs v. State, Cr.App., 468 S.W.2d 69. 

97. Pa.—GJJS. quoted in Com. v. Sullivan, 263 A.2d 
734, 736, 436 Pa. 450, cert. den. 91 S.Ct. 127, 400 
U.S 882, 27 L.Ed.2d 12a 

99. U.S.—U.S v. Fassoulis, C.A.N.Y., 293 F.2d 243, 
cert. den. 82 SCt. 240, 368 U.S. 919, 7 L.Ed.2d 
134—U.S. v. Romano, C.A.Gt, 482 F,2d 1183, 
stay den. 94 SCt. 293, 414 U.S. 971, 38 L.Ed.2d 
216, cert, den, 94 S.Ct. 866* 414 U.S 1129, 38 
L,Ed.2d 753. 

99J5. U.S.—Michaud v. U.S., GA.Utah, 350 F.2d 
131—U.S v. Romano, C.A.Ga,, 482 F.2d 1183, 
stay den. 94 S.Ct. 293, 414 U.S. 971, 38 L.Ed.2d 
216, cert den. 94 SCt. 866, 414 U.S. 1129, 38 
L.EtL2d 753. 

CaL—People v. Nails, 29 Cal.Rptr. 671, 214 C.A.2d 
689. 

Mass.—Com. v. Hartford, 194 N.R2d 401, 346 Mass. 
482. 

99.10, Cal—People v. Nails, 29 Cal.Rptr. 671, 214 
GA.2d 689. 

Pa.— CJS. dtod la Com. v. Sullivan, 263 A.2d 734, 
737,436 Pa. 450, cert den. 91 SCt. 127, 400 U.S. 
882, 27 L.E(L2d 120. 

Telephone operator 

US.—Michaud v, U.S., GA.Utah, 350 F.2d 131. 
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1. U.&— VS. V. Biondo, C.A.Ma, 483 F.2d 635, cert, 
den 94 SCt 1468,415 US 947, 39 LEA2d 563. 

Ga.—Shouse v. State, 203 SE2d 537, 231 Ga. 716. 
Mich.—People v. Harper, 197 N.W.2d 338, 39 Mich. 
App. 134. 

Mbs.— Hunt v. State, *240 So.2d 273. 

Ma-State v. Smith, App^ 498 SW.2d 595. 

2. Cola—Small v. People, 479 P.2d 386, 173 Cok). 

304. 

Hawaii-State v. Clyde, 388 P.2d 846, 47 Haw. 345. 
N.M.— State v, Wesson, App., 493 P.2d 965, 83 N.M. 

4«a 

Sdnepmrt ncogdtioo 
(1) SC—State v. Porter, 162 S£2d 843, 251 S.G 
393, cert. den. 89 S.Ct. 859, 393 U.S 1079, 21 LEd.2d 
773. 

3. U&—US. v. Glass, CA.Ind., 277 F.2d 566, cert, 
den. 80 SO. 1612,363 US 843,4 L.Ed.2d 1727, 


cert den. 82 S.Ct. 612, 368 US. 993, 7 L.Ed.2d 

530. 

Corroborative evidence 

(1) U.S.—U.S. V. Walker, C.A.Mich., 320 F.2d 472, 
cert. den. 84 S.Ct. 339, 375 US. 934, 11 L.Ed2d 266 
Pa.—Com. v. DeRohn, 282 A.2d 256, 444 Pa. 334. 
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4. Will—People v Conway, 278 N.R2d 852, 3 III 
App.3d 69. 

Tex -Woods v. State, Cr., 478 S.W.2d 541. 

Wash.—State v. Deaver, 491 P.2d 1363, 6 Wash.App. 
216. 

6. U.S.—U.S. v. Benjamin, C.A.N.Y., 328 F.2d 854, 
cert. den. 84 S.Ct. 1631, 377 U.S. 953, 12 LEd.2d 
497. 

Kan,-State v. Williamson, 502 P.2d 777, 210 Kan. 501. 
Mass,—Com. v. Hartford, 194 N.E2d 401, 346 Mass. 
482. 

Okl—Grimes v. State, Cr., 365 P.2d 739. 

7.15. Cal.—People v. Jones, 62 Cal.Rptr. 304, 254 
C.A.2d 200, cert. den. 88 S Ct. 1101, 390 U.S. 980, 
19 L.Ed.2d 1278. 

7 .25. Mass.—Com. v. Monahan, 207 N.E2d 29, 349 
Mass. 139. 
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7.50. U.S.-U.S. v. Stifel, CA.Ohio, 433 F.2d 431, 
cert den. 91 S.Ct. 1232, 401 U.S. 994, 28 L.Ed.2d 

531. 

Mo—State v. Baldwin, 358 S.W.2d 18. 

N.J.—State v. Walker, 181 A.2d 1, 37 NJ. 208, cert, 
den. 83 S.Ct. 89, 371 U.S. 85a 9 L.Ed.2d 86. 

State v. Hibbs, 301 A.2d 767, 123 NJ.Super. 108, 
on remand, 301 A 2d 789, 123 NJ.Super. 152, 
affirmed, 301 A.2d 775. 123 NJ.Super. 124. 

7.55. Cal—Hodo v. Superior Court, Riverside Coun¬ 
ty, 106 Cal.Rptr. 547, 30 C.A3d 778. 

Vt—State v. Mills, 328 A.2d 410, 133 Vt. 15. 

Public opinion poll 

Ind.—Saliba v. State, App., 475 N.E2d 1181, transfer 
den. 484 N.E2d 1295. 

7.60. Ky.—Stevens v. Com., 462 S.W.2d 182. 

N.C.—GJJS. cited in State v. Jones, 208 S.E2d 419, 
421, 23 N.C.App. 162, affd. 214 S.E2d 24, 287 
N.C. 84. 

R.I.—State v. Mancino, 340 A.2d 128, 115 R.I. 54. 
7.65. Fla.—Coppolino v, State, App., 223 So.2d 68, 
cert. den. 90 S.Ct. 2242, 399 U.S. 927, 26 LEd.2d 
794. 

7.70. N.C.—State v. Powell, 181 S.E2d 754, 11 N.G 
App. 465, cert den. 183 S.R2d 243, 279 N.C. 396. 
Tex.—Preston v. State, Cr., 450 S.W.2d 643. 
Rontineness and reliability of test 
D.C.—Smith v. U.S., App., 337 A.2d 219. 

7.75. Police chief 

Tenn.—State v. Anderson, Cr.App., 644 S.W.2d 423. 

Testimony by a non-expert describ¬ 
ing an experiment performed by him 
may be admissible where he does not 
state his opinion. 7 * 80 

7,80. Or.—State v. GUI, 474 P.2d 23, 3 Or.App. 488. 

8. Scientific testing held proper police tech¬ 
nique 

Mich.—People v. Cook, 180 N.W.2d 354, 24 Mich.App. 
401. 

85. Tenn.—Crawley v. State, 413 S.W.2d 370, 219 
Tenn. 707. 

9. US.—U.S. v. Knox, GA.Tex., 458 F.2d 612, cert, 
den. 93 S.Q. 48, 409 U.S. 845, 34 LEd.2d 85. 

Ill—People v. Owens, 244 N.R2d 188, 41 Il!.2d 465. 
People v. Velez, 219 N.R2d 675, 72 Ill.App.2d 
324. 

Iowa—State v. Lunsford, 204 N.W.2d 613. 
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Kan.—State v. Jones, 446 P.2d 851, 202 Kan. 31. 
Mass.—Com. v. Campbell, 226 N.E2d 211, 352 Mass. 
387. 

Minn.—State v. Artez, 176 N.W.2d 81, 286 Minn. 545. 
Mo.—State v. Bryant, App., 507 S.W.2d 672. 

Mont.—State v. Quigg, 467 P.2d 692, 155 Mont. 119. 
Neb.—State v. Bullard, 185 N.W.2d 864, 186 Neb. 
709—State v. Rhodes, 214 N.W.2d 259, 191 Neb 
131. 

N.C.—State v. Wingard, 177 S.E.2d 765, 10 N.GApp. 

101, app. dism. 178 S.E.2d 494, 277 N.C. 727. 
Tex.—Green v. State, Cr., 451 S.W.2d 893.* 

Wash.—State v. Thomas, 454 P.2d 202, 75 Wash.2d 
882, cert. den. 90 S.Q. 243, 396 U,S. 918, 24 
LEd.2d 197. 

State v. Hink, 492 P.2d 1053, 6 Wash.App. 374. 
Wis.—State v. Midell, 159 N.W.2d 614, 39 Wis.2d 733. 
Wyo.—Opie v. State, 389 P.2d 684. 

Nalline test for determining use of narcotics 
Cal.—People v Davis, 41 CalRptr. 617, 231 C.A.2d 
180. 

Electroencephalograph test 

Tex.—Frey v. State, Cr., 345 S.W.2d 416, 171 Tex.Cr.R. 
100, cert den. 82 S.Ct. 113, 368 U.S. 865, 7 
L.Ed.2d 62. 

Speed-recording device 

Conn.—State v. Tedesco, Cir.A.D., 281 A.2d 246, 6 
Conn.Cir. 598, 

Ga.—Royston v. State, 304 S.E.2d 732, 166 Ga.App. 
386. 

Minn.—State v. Gerdes, 191 N.W.2d 428, 291 Minn. 
353—State v. McDonough, 225 N.W.2d 259, 302 
Minn. 468. 

NJ.—State v. s4miede, 289 A.2d 281, 118 NJ.Super. 
570—State v. Salup, 319 A.2d 739, 128 NJ.Super. 
209. 

N.Y— People v. Persons, 303 N.Y.S.2d 728, 60 Misc.2d 
803—People v. Leatherbarrow, 330 N.Y.S.2d 676, 
69 Misc.2d 563. 

Ohio-State v. Wilcox, 319 N.E.2d 615, 40 Ohio 
App.2d 380. 

Tiffin v. Whitmcr, 290 N.E2d 198, 32 Ohio 
Misc. 169. 

R. I.—State v. Sprague, 322 A.2d 36, 113 R.I. 351. 
Va.—Howell v. Com., 194 S.R2d 758, 213 Va. 590. 
Tests for narcotic drugs 

Ala.—Pitts v. State, Cr., 318 So.2d 750, 56 Ala.App. 10. 
Mich.—People v. Stewart, 217 N.W.2d 894, 52 Mich. 
App. 477. 

Miss.—Flake v. State, 296 So.2d 692. 

Tenn.—Cook v. State, 466 S.W.2d 530, 3 Tenn.Cr.App. 
685. 

Tex.—Alvarez v. State, Cr., 508 S.W.2d 100. 

Wash.—State v. Harris, 530 P.2d 646, 12 Wash.App 
481. 

Laboratory analysis of accused’s clothing 

U.S.—U.S. v. Edwards, Ohio, 94 S.O. 1234, 415 US. 
800, 39 LEd.2d 771. 

Compliance with statutory requirements 
U.S.—U.S. v. Colgate-Palmolive Co., D.GKan., 375 
F.Supp. 962. 

N.D.—State vJ Manke, 328 N.W.2d 799. 

Hair 

S. D.—State v. Preston, 331 N.W.2d 305. 

Computer reenactment of car crash 

N.Y.—People v. McHugh, 476 N.Y.S.2d 721, 124 
Mi$c.2d 559. 
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13. Alaska—Love v. State, 457 P.2d 622. 

Evidence held properly admitted as not confus¬ 
ing jury 

N.G—State v. Jones, 208 S.R2d 419, 23 N.GApp. 162, 
affd. 214 S.E2d 24, 287 N.G 84. 

16. Ind.—Jones v. State, 296 N.R2d 407, 260 Ind. 
463. 
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Mo.— State v. Stevens, 467 S.W.2d 10, 50 A.L.R.3d 96, 
cert. den. 92 S.Ct. 531, 404 U.S. 994, 30 LEd.2d 
546. 

Foundation 

(2) Other matters. 

Conn.— State v. Ellis, Cir.A.D., 248 A.2d 71, 5 Conn. 
Or. 190. 

HI.—People v. Burch, 311 N.E.2d 410, 19 IU.App3d 
360 

j owa _State v. Salter, 162 N.W.2d 427. 

Mo.— State v. Fields, 434 S.W.2d 507. 

Va.—Biesser v. Town of Holland, 156 S.E.2d 792, 208 
Va. 167. 

Sp ^-recording device 

R.I.— State v. Mancino, 340 A.2d 128, 115 R.I. 54. 

Va.—Whitehead v. City of Lynchburg, 195 S.E.2d 858, 
213 Va. 742. 

Showing of accuracy 

UL—People v. Burch, 311 N.E.2d 410, 19 Ill.App.3d 
360. 

R. I.—State v. Mancino, 340 A.2d 128, 115 R.I. 54. 
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17. U.S.—Rothaus v. U.S., C.A.Tex., 319 F.2d 528. 

Ala.—Powell v. State, Cr., 258 So.2d 923, 47 Ala.App. 
582. 

Cal.—People v. Law, 114 Cal.Rptr. 708, 40 C.A.3d 69. 

Colo.—Jorgenson v. People, 482 P.2d 962, 174 Colo. 
144. 

Ind.—Miller v. State, 236 N.E.2d 585, 250 Ind. 656. 

Iowa-State v. Clark, 187 N.W.2d 717. 

Mass.—Com. v. Valliere, 321 N.E.2d 625, 366 Mass 
479. 

Mo.—State v. Beal, 474 S.W.2d 830. 

Mont.—State v. Blair, 410 P.2d 450, 147 Mont. 87. 

Nev.-Smith v. State, 482 P.2d 302, 87 Nev. 84— 
Wrenn v. State, 506 P.2d 418, 89 Nev. 71. 

N.M.—State v. Mosier, App., 490 P.2d 471, 83 N.M. 
213. 

N.C.—State v. Foust, 128 S.E.2d 889, 258 N.C 453- 
State v. Brown, 187 S.E.2d 85, 280 N.C. 588, cert, 
den. 93 S.Ct. 198, 409 U.S. 870, 34 L.Ed.2d 121. 

State v. Goins, 211 S.R2d 481, 24 N.CApp. 468, 
cert. den. 214 S.R2d 434, 287 N.C. 262. 

S. C.—State v. Flood, 184 S.R2d 549, 257 S.C. 141. 

Tex.—Armstrong v. State Cr., 476 S.W.2d 703. 

W.Va.—GJJS. cited In State v. Kopa, 311 S.E2d 412, 

424 

Probative value of experiments, etc. 

(2) Other statements. 

I1L—People v. Carbona, 327 N.R2d 546, 27 Ill.App.3d 
988, cert. den. 96 S.Ct. 1114, 424 U.S. 914, 47 
L.Ed.2d 319. 

N.C.—State v. Jones, 214 S.R2d 24, 287 N.C. 84. 

S.C.—State v. James, 179 S.R2d 41, 255 S.C. 365. 

Evidence of experiments held admissible or im¬ 
properly excluded 

Cal.—People v. Deriso, 35 Cal.Rptr. 134, 222 C.A.2d 
478. 

Conn.—State v. Riley, Cir.A.D., 189 A.2d 518, 24 
Conn.Sup. 235, 1 Conn.Cir. 523. 

State v. Winters, Cir.A.D., 202 A.2d 908, 2 
Conn.Cir. 508, certification den. 199 A.2d 705, 151 
Conn. 738. 

Fla.—Belger v. State, App., 171 So.2d 574. 

Ga.—McGregor v. State, 177 S.E2d 123, 122 Ga.App. 
380. 

ni.— People v. Harper, 185 N.R2d 865, 26 IU.2d 85, 
cert den. 83 S.Ct. 1092, 372 U.S. 966, 10 L.Ed.2d 
130—People v. Anthony, 190 N.R2d 837, 28 I11.2d 
65—People v. Green, 192 N.R2d 398, 28 I11.2d 
286-People v. Noble, 248 N.R2d 96, 42 I11.2d 
425. 

Iowa-State v. Post, 123 N.W.2d 11, 255 Iowa 573. 

Mo.—State v. Gish, App., 371 S.W.2d 654, 

NJ.—State v. Dennis, 204 A.2d 868, 43 NJ. 418. 

N.M.—State v. Sneed, 414 P.2d 858, 76 N.M. 349, app. 
after remand 435 P.2d 768, 78 N.M. 615. 


CRIMINAL LAW § 645(1) 

Page 524 


N.Y.—People v Lynch, 304 N.Y.S.2d 985, 61 Misc.2d 
117 

N.C—State v. Laney, 204 SE.2d 910, 21 N.C.App. 
490. 

Okl —Hams v. State, Cr., 383 P.2d 39. 

Or.—State v. Krummacher, 523 P.2d 1009,269 Or. 125. 

Tex.—Meadowes v. State, Cr., 368 S.W,2d 203—Smith 
v State, Cr., 450 SW.2d 92—Patterson v. State, 
Cr., 509 S.W.2d 857. 

Evidence of experiments held inadmissible or 
properly excluded 

(1) U.S.—Pacheco v. U.S, C.A.N.M., 367 F.2d 878. 

Ala,-Wilbanks v. State, 151 So.2d 741,42 AIa.App. 39, 
cert. den. 151 So 2d 744, 275 Ala. 701. 

Alaska—Love v. State, 457 P.2d 622. 

Cal.—People v Orchard, 95 Cal.Rptr. 66, 17 C.A.3d 
568. 

Conn.—State v. Carta, Cir.A.D., 194 A.2d 544, 2 Conn 
Cir 68, certification den, Sup., 197 A.2d 932, 150 
Conn 724—State v. Ellis, Cir.A.D., 248 A.2d 71,5 
ConnCir. 190 

N.Y.—People v. Smalley, 314 N.Y.S.2d 924, 64 Misc.2d 
363. 

Tenn.-Rhea v. State, 347 S W.2d 486, 208 Tenn. 559. 

Wis.—Woodhull v. State, 168 N.W.2d 281, 43 Wis.2d 

202 . 
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17.5. Cal.—People v. Miller, 53 CaLRptr. 720, 245 
C.A.2d 112, cert, gr, 88 S.Ct. 460, 389 U.S. 968, 
19 L.Ed 2d 459, cert. dism. 88 S.Ct. 2258, 392 U.S. 
616, 20 L.Ed.2d 1332. 

Idaho-State v. Cypher, 438 P.2d 904, 92 Idaho 159. 

NC.—State v. Jones, 214 SE.2d 24, 287 N.C. 84. 

17.15. Ballistics 

N.C.—State v. Jones, 214 S.E.2d 24, 287 N.C. 84. 

17.20. U.S.-U.S. v Bruno, D.C.Pa., 333 F.Supp. 
570. 

Alaska—Love v. State, 457 P.2d 621 

Ill.—People v. Schulz, 273 N.E.2d 736, 1 Ill.App.3d 
212, op. sup. 276 N.R2d 350. 

Ky.—Brown v. Com., 449 S.W.2d 738. 

Mo.—City of St. Louis v. Boecker, App., 370 S.W.2d 
731 

17.35. Possibility of contamination 

Md.—Gault v. State, 188 A.2d 539, 231 Md. 78, cert, 
den. 84 S.Ct. 109, 375 U.S. 851, II LEd.2d 78. 

18. Ala.—Duncan v. State, 176 So.2d 840, 278 Ala. 
145. 

Mass.—Com. v. Murray, 269 N.E.2d 641, 359 Mass. 
541. 

Mich.—People v. Tucker, 172 N.W.2d 712, 19 Mich. 
App. 320, affd. 189 N.W.2d 290, 385 Mich. 594. 

Mo.—State v. Gish, App., 371 S.W.2d 654. 

Mont.—State v. Blair, 410 P.2d 450, 147 Mont. 87. 

Ohio—City of Columbus v. Marks, 194 N,R2d 791, 118 
Ohio App. 359. 

Vt.—State v. Leavitt, 329 A.2d 627, 133 Vt 35. 

Wis.—Gedicks v. State, 214 N.W.2d 569, 62 Wis.2d 74. 

Loss or destruction of sample after analysis 

U.S.—U.S. V. Love, C.A.Fla., 482 F.2d 213. 

Conn.—State v. Riley, Cir.A.D., 189 A.2d 518, 24 
Conn.Sup. 235, 1 Conn.Cir. 523. 

Mo.—State v. Sprout, 365 S.W.2d 572. 

Expert’s uncertainty 

Wash.—State v. Harris, 530 P.2d 646, 12 Wash.App. 
481. 
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19. U.S.—Goodman v. U.S., C.A., 362 F.2d 965, 124 
U.S.App.D.C. 135. 

Alaska—Love v. State, 457 P.2d 622. 

Cal.—People v. Stuller, 89 Cal.Rptr. 158, 10 C.A.3d 
582, 41 A.L.R.3d 712, cert. den. 91 S.Ct. 1205, 401 
U.S. 977, 28 L.Ed.2d 327—People v. Williams, 111 
Cal.Rptr. 378, 36 C.A.3d 262. 

D.C.—CJjS. dted in Minor v. U.S., App., 294 A.2d 
171, 174. 

Ga.—Green v. State, 187 S.E2d 548, 125 Ga.App. 338. 


Iowa-State v. Lunsford, 204 N.W.2d 613. 

Kan.—State v. Jones, 446 P.2d 851, 202 Kan. 31. 
Minn—State v. Darrow, 177 N.W.2d 778, 287 Minn. 
230. 

Mont.—State v. Blair, 410* P.2d 450, 147 Mont. 87- 
State v. Quigg, 467 P.2d 692, 155 Mont. 119. 
N.J.—State v. Whitlow, 210 A.2d 763, 45 NJ. 3. 

N.M.—State v. Rose, 442 P.2d 589, 79 N.M. 277, cert 
den. 89 S.Ct 629, 393 U.S. 1028, 21 L.Ed.2d 571. 
N.C.—State v. Brown, 187 S.R2d 85, 280 N.C. 588, 
cert, den 93 S.Ct. 198, 409 U.S. 870, 34 L.Ed.2d 
121 . 

Or.—State v. Gill, 474 P.2d 23, 3 Or.App. 488. 

Wash.—State v. Smith, 446 P.2d 571, 74 Wash.2d 744, 
vac. in part on oth. grds 92 S.Ct. 2852, 408 U.S. 
934, 33 LEd.2d 747. 

Wis.—State v. Bergenthal, 178 N W.2d 16, 47 Wis.2d 
668, cert. den. 91 S.Ct. 1657, 402 U.S. 972, 29 
L.Ed.2d 136. 

Discretion held not abused 

U.S.—Smith v. U.S., C.A.Nev., 321 F.2d 427. 

Cal.—People v. Miller, 53 Cal.Rptr. 720, 245 C.A.2d 
112, cert. gr. 88 S.Ct. 460, 389 U.S. 968, 19 
L.Ed.2d 459, cert. dism. 88 S.Ct. 2258, 392 U.S. 
616, 20 L.Ed.2d 1332. 

Fla.—Coppolino v. State, App., 223 So.2d 68, cert den. 

90 S.Ct 2242, 399 U.S. 927, 26 L.Ed.2d 794. 
Ill—People v. Carbona, 327 N.E.2d 546, 27 IU.App.3d 
988, cert. den. 96 S.Q. 1114, 424 U.S. 914, 47 
L.Ed.2d 319. 

La.—State v. Medlock, 297 So 2d 190, 

Mass.—Com. v. Sousa, 215 N.R2d 910, 350 Mass. 591. 
Minn.—State v. Johnson, 192 N.W.2d 87, 291 Minn. 
407. 

Mo.—State v. Fields, 434 S.W.2d 507. 

NJ.—State v. Gear, 278 A.2d 511, 115 NJ.Super. 151. 
N.C—State v. Goins, 211 S.R2d 481, 24 N.C.App. 468, 
cert den. 214 S.E.2d 434, 287 N.C. 262. 

Okl.—Fowler v. State, Cr., 512 P.2d 238. 

S.C.—State v. Pierce, 207 S.E.2d 414, 263 S.G 23. 
Wash.—State v. Hatch, 483 P.2d 864, 4 Wash.App. 691. 
19.5. Kan.—State v. Jones, 446 P.2d 851, 202 Kan. 
31. 

Mo.—State v. Ross, App., 523 S.W.2d 841. 

Statute providing for admission of lab reports 
construed 

La.—State v. King, App. 3 Cir., 471 So.2d 1181. 

20. Alaska—Love v. State, 457 P.2d 622. 

Ga.—Epps v. State, 214 S.R2d 703, 134 Ga.App. 429. 
Idaho—State v. Sandoval, 452 P.2d 350, 92 Idaho 853. 
Ind.—Carpenter v. State, 241 N.R2d 347, 251 Ind. 428. 
Neb.—State v. Brodrick, 205 N.W.2d 660, 190 Neb. 19. 
N.C.—CJJ5. quoted in State v. Carter, 192 S.R2d 279, 
283, 282 N.C 297. 

Identity and condition of exhibits 

(4) Other matters. 

III.—People v. Norman, 182 N.E2d 188, 24 D1.2d 403, 
cert. den. 83 S.Ct 86, 371 U.S. 849, 9 L.Ed,2d 85. 
Ind.—Graham v. State, 255 N.R2d 652, 253 Ind. 525. 
Paraffin test 

(1) Okl.—Bom v. State, Cr., 397 P.2d 924, cert. den. 
85 S.Ct. 718, 379 U.S. 1000, 13 L.Ed.2d 701. 

(3) Other matters. 

Ark.—Harris v. State, 394 S.W.2d 135,239 Ark. 771, 87 
S.Ct. 1043, 386 U.S. 964, 18 L.Ed.2d 114. 
Hawaii—State v. Foster, 354 P.2d 960, 44 Haw. 403. 
Mich.—People v. Simpson, 146 N.W.2d 828, 5 Mich. 
App. 479. 

Tenn.—Clarke v. State, 402 S.W.2d 863, 218 Tenn. 259, 
cert. den. 87 S.Ct. 303, 385 U.S. 942, 17 L.Ed.2d 
222 . 

Infrared test to identify narcotic substance ad¬ 
missible 

Wis.—State v. Stewart, 201 N.W.2d 754, 56 Wis,2d 278. 
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21. D.C.—Goodall v. U.S., 180 F.2d 397, 86 U.RApp. 
D.C. 148, 17 A.L.R.2d 1070, cert. den. 70 S.Ct. 
1009, 339 U.S. 987, 94 L.Ed. 1389. 
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Where disclosure to accused's attorney 

Ill.—People v. Nhcht, 178 N.E2d 378, 23 I11.2d 284. 

A certificate by a medical examiner 
or his deputy or assistant which con¬ 
tains no opinion and merely sets forth 
facts as to the results of tests conduct¬ 
ed may be admissible in evidence. 221 

22,L Va.—Robertson v. Com,, 175 S,E2d 260, 211 
Va. 62, overruling Brooks. Adm’r v. Hufham, 200 
Va. 488, 106 S.E2d 631 to extent of inconsistency. 
2X5. U.S.—Coleman v. U.S., C.A., 371 F.2d 343, 125 
U,S.App.D.C. 246, cert. den. 87 S.Ct. 979. 386 
U.S. 945, 17 LEd.2d 875. 

Ala.—Whitt v. State, Cr.App., 370 So .2d 730, revd. on 
oth. grds., Sup., 370 So.2d 736, on remand, Cr, 
App., 370 So.2d 740. 

Aria.—State v. Brierly, 509 P.2d 203, 109 Aria. 310. 
Cal—People v. Bellah, 46 CaLRptr. 598, 237 C.A.2d 
122 . 

D.C.—U.S. v. Kearney. C.A., 420 F.2d 170, 136 U.S. 
App.D.G 328. 

Fla.—Bowden v. State, App., 137 So.2d 621. 
Idaho-State v. McFarland, 401 P.2d 824, 88 Idaho 
527. 

Ind.—Coond v. State, 317 N.E2d 789, 262 Ind. 446. 
La.—Pearce v. Gunter, App., 238 Sa2d 534, application 
not considered 239 So.2d 543, 256 La. 888. 

Me.—State v. Tripp, 180 A.2d 601, 158 Me. 161. 

Mass.—Com. v. Appleby, 265 N.E2d 485, 358 Mass. 
407—Com. v. Murray, 269 N.E2d 641, 359 Mass. 
541. 

Mich.—People v. Vanderah, 162 N.W.2d 150, 11 Mich. 
App. 722. 

Minn.—State v. Speak, 339 N.W,2d 741. 

Nev.—Eisentrager v. State, 378 P.2d 526, 79 Nev. 38. 
N.Y.—People v. Ameigh, 467 N.Y.S.2d 718,95 A.D.2d 
367. 

N.C.—State v. Johnson, 185 S.R2d 698, 280 N.C 
281—Wright v. Wright, 188 $.E2d 317, 281 N.C. 
159. 

Ohio-State v. Stevens, 257 N.E2d 396, 22 Ohio St2d 
4. 

State v. McGrow, 268 N.R2d 286, 25 Ohio 
App.2d 175. 

OkL—Raley v. State, Cr., 479 P.2d 609. 

PA—Com. v. Porter, 323 A.2d 128. 

Com. v. Tanchyn, 24 Monroe L.R. 103, afld. 188 
A J2d 824, 200 PxSuper. 148, cert. den. 84 S.Ct. 
138, 373 VS. 866, II LEd.2d 92. 

S.D.—-State v. Zemioa, 206 N.W.2d 819, 87 S.D. 291. 
Tex.—Gamez v. State, 352 S.W.2d 732, 171 TexCr.R. 
639. 

Va.—Shumate v. Com., 153 SE,2d 243, 207 Va. 877. 
Wash.—State v. Ku$&, 422 P.2d 480, 70 Wash.2d 168. 
Type of blood of victim or accused 

(4) Failure to submit blood samples of victim and 
accused for tests after request by accused held not denial 
of constitutional rights. 

U.S.—Carroll v. Nefl, D.CTenn., 305 F.Supp, 1327. 

(5) Proof that acc u sed and person who committed 
crime had type M A n Wood should not have been admit¬ 
ted since large proportion of population has that blood 
type- 

N.Y.—People v, Robinson, 265 N.E2d 543, 27 N.Y.2d 
864* 317 N.YA2d 19. 

(6) Other statements. 

Ala.—Roynica v. State, Cr., 309 So.2d 475,34 Ala. App; 
436, cert. den. 309 SoJd 485, 293 Ala. 772, cert, 
den. 96 S.Q. 111, 423 U.S. 858, 46 LEd^d 85. 
HI— People v. Gillespie, 321 KE2d 398, 24 IILApp.3d 
567. 

Comtt rat be vohustsry 

Tex—Hearn v. State, Or, 411 S.W^d 543. 

Iowa—State v. Shelton, 176 N.W.2d 159. 

S.D.—State v. Oksem, 196 N.WJd 362, 86 S.D. 367. 


Consent held not voluntary 

US.—Graves v Beto, CA.Tex., 424 F.2d 524, cert 
den. 91 S.Ct. 353, 400 U.S. 960, 27 L.Ed.2d 269. 

Fallore to furnish copy of report to accused 

N.H.—State v. Traxler, 269 A.2d 864, 110 N.H 410. 

Neutron activation analysis not accepted tech¬ 
nique 

Mo.—State v. Stout, 478 S.W.2d 368. 

Ga — Patterson v. State, 160 S.E2d 815, 224 Ga. 197. 

Idaho—State v. McFarland, 401 P.2d 824, 88 Idaho 
527. 

Ky.—Brown v. Com., 449 S.W.2d 738. 

Mo.—State v. Anderson, 384 S,W.2d 591. 

N.H—State v. Groulx, 249 A.2d 690, 109 N.H. 281. 

N.Y.—People v. Pfendkr, 212 N.Y.S.2d 927, 29 
Misc.2d 339. 

Fonndatioa necessary 

Iowa—State v. Maxwell, 222 N.W.2d 432. 

Absence of consent and authorization by court 
order 

N.Y.—People v. Nugent, 461 N.Y.S.2d 99, 92 A.D.2d 
735. 

Secretor-type tests for rape 

Mich.—People v. Goree, 349 N.W.2d 220, 132 Mich. 
App. 693. 

Wash.—State v. Nicholas, 663 PJ2d 1356, 34 Wash.App. 
775 

22.10. Cola—Roybal v. People, 493 P.2d 9, 177 
Cola 144. 

N.C.—'Wright v. Wright, 188 S.E2d 317, 281 N.C. 159. 
Showing inadequate for admission 

Mich.—People v. Lyall, 127 N.W.2d 345, 372 Mich. 
607. 

22.15. Alaska—Layland v. State, 535 P.2d 1043, app. 
after remand 549 P.2d 1182. 

Cal.—People v. Bustos, 55 Cal.Rptr. 603, 247 C.A.2d 
421 

Fla.—Shores v. State, App,, 232 So.2d 434. 

N.H.—Stare v. Scanlon, 263 A.2d 669, 110 N.H 179. 

Pa.—Com. v. Kravitz, 161 A.2d 861, 400 Pa. 198, cert, 
den. 81 S.Ct 807, 365 U.S. 846, 5 LEd.2d 811. 

2X20. Cal.—People v. Hiser, 7 Cal.Rptr. 906, 267 
GA.2d 47, 41 A.LR.3d 1353. 

S.C—State v. Pierce, 207 S.E2d 414, 263 S.C. 23. 

Va.—Greenfield v. Com., 204 S.E2d 414, 214 Va. 710, 
92 ALR.3d 432. 

Nonverbal responses 

HL—People v. Duckett, 5 Dist., 479 N.E2d 355, 88 
DLDea 742, 133 IUApp.3d 639. 
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23. Idaho-State v. Cypher, 438 P.2d 904, 92 Idaho 
159. 

m.—People v. Sdpel, 247 S.EJd 905 , 108 Dl.App.2d 
384, cert. den. 90 S.Ct. 1405, 397 U.S. 1077, 25 
L.Ed.2d 675. 

Discretion of court 

Wash.—State v. White, 374 P.2d 942, 60 Wash,2d 551, 
cert den. 84 S.Ct 154; 375 U.S. 883, 11 L.Ed2d 
113. 

23.L nL— People v. Myers, 220 N.E2d 297, 35 Dl2d 
311, cert. den. 87 S.Ct 752, 385 U.S. 1019, 17 
LEd.2d 557. 

Kan.—State v. Chase, 480 P.2d 62, 206 Kan. 352. 

NJ,—State v. Levitt 176 A.2d 465, 36 NJ. 266, 91 
A.LR2d 1112. 

Consent to tests 

N.Y.—People v. Horton, 290 N.Y.S2d 767, 30 A.D.2d 
709, cert den. 89 S.Ct. 1478, 394 U.S. 991, 22 
LEd.2d 765. 

23.1 Idaho-State v. Linn, 462 P.2d 729, 93 Idaho 
430. 

Ky.—Merritt v. Com., 386 S.W.2d 727. 

Pa.—Com. v. Butler, 247 A.2d 794, 213 PxSuper. 388. 

Tenn.—State v. Delk, Cr.App., 692 S.W.2d 431. 
Opinion of psychiatrist as to sanity of accused 

Cal.—People v. Cartier, 335 P.2d 114, 51 C.2d 590. 


23.3. Kan —State v. Hemmmger, 502 P.2d 791, 210 
Kan. 587. 

Or.—State v. Taggart, 512 P.2d 1359, 14 Or App. 408, 
cert den. 95 S.Ct. 141, 419 U.S. 877, 42 L.Ed.2d 
117. 

23.4. Ill—People v. Harper, 250 N.E2d 5, 111 III 
App.2d 204. 

N.Y.—People v. Cnmmins, 343 N.Y.S.2d 203, 41 
A.D.2d 933, mod. on oth. grds. 326 N.E.2d 787, 36 
N.Y.2d 230, 367 N.Y.$.2d 213, on remand 367 
N.Y.S.2d 532, 48 A.D.2d 663, affd. 243 N.E2d 
719, 38 N.Y.2d 407, 381 N,Y.S.2d 1. 

§ 645(2). — Lie Detector 

23.20. Anz.—State v. Bowen, 449 P.2d 603, 104 Ariz. 
138, 34 A.LR.3d 1246, cert. den. 90 S.Ct 229, 
396 U.S. 912, 24 L.Ed.2d 188. 

Cal.—People v. Andrews, 92 Cal.Rptr. 49, 14 GA.3d 
40. 

Ind.—Vacendak v. State, 340 N.E2d 352, 264 Ind. 101, 
cert. den. 97 S.Ct. 141, 429 U.S. 851, 50 L.Ed.2d 
125. 

Mich.—People v. Baker, 152 N.W.2d 43, 7 MicEApp 
471, cert. den. 89 S.Q. 382, 393 U.S. 953, 21 
LEd.2d 365—People v. Whitfield, 228 N.W.2d 
475, 58 Mich.App. 585. 

Mo.—State v. Weindorf, 361 S.W.2d 806. 

Neb.—State v. Temple, 222 N.W.2d 356, 192 Neb. 441 

Nev.—Warden, Nevada State Prison v. Lischko, 523 
P2d 6, 90 Nev. 221. 

NJ.—State v. Parsons, 200 A.2d 340, 83 NJ-Super. 
430—State v. Melvin, 319 A.2d 450, 65 NJ. 1. 

N.C.—State v. Fove, 120 S.E2d 169, 254 N.C. 704. 

Pa.—Com. v. Johnson, 272 A.2d 467, 441 Pa. 237- 
Com. v. Talley, 318 A.2d 922, 456 Pa. 574. 

Com. ex rel. Hunter v. Banmiller, 169 A.2d 347, 
194 PxSuper. 448. 

Failure to give test 

(1) Not violation of constitutional right 

Md.—Hyde v. Warden of Md. Penitentiary, 202 A.2d 
382, 235 Md. 641. 

(2) Held to have no evidential value. 

NJ.—State v, Royster, 273 A.2d 574, 57 NJ. 472, cert. 

den. 92 S.Q. 235, 404 U.S. 910, 30 L.Ed.2d 181 

Evidence that test taken prejudicial 

Or.—State v. Green, 531 P.2d 245, 271 Or. 153, 92 
A.L.R.3d 1301. 

Statement preceding test admissible 

Dl—People v. Mason, 329 N.E2d 794, 29 Ill.App.3d 

121 . 

23.21. U.S.—U.S. v. Mayes, GA,Ky., 512 F.2d 637, 
cert. den. 95 S.Q. 2629,422 U.S. 1008,45 LEd.2d 
670, cert den. 96 S.Ct 69, 423 U.S. 840, 46 
L.Ed.2d 59. 

U.S. v. Wilson, D.GMd., 361 F.Supp. 510. 

Ala.—Graham v. State, Cr., 246 So.2d 675,46 Ala.App. 
608—Johnson v. State, Cr., 248 So.2d 763, 46 
Ala.App. 725. 

Alaska—Gafford v. State, 440 P.2d 405. Cert. den. 89 
S.Ct. 996, 393 U.S. 1120, 22 L.Ed.2d 125—Pulakis 
v. State, 476 P.2d 474. 

Ariz.—State v. McGee, 370 P.2d 261,91 Ariz. 101, cert 
den. 83 S.Q. 75, 371 U.S. 844, 9 L.Ed.2d 79. 

Ark.—GJ5. dted in Gardner v. State, 569 S.W.2d 74, 
82, 263 Ark. 737, cert den. 99 S.Ct 1224, 440 U.S. 
911, 59 L.Ed.2d 46a 

Cal.—People v. Ferguson, 81 CaLRptr. 418, 1 GA.3d 
68—People v. Setters, 96 CaLRptr. 330, 19 GAJd 
101 

Fla.—Sullivan v. State, 303 So.2d 632, cert. den. 96 
S.Q. 3226, 428 U.S. 911, 49 L.Ed.2d 122a reh. 
den. 97 S.Ct 190, 429 U.S. 873, 50 LEd.2d 154. 

Ga.—Salisbury v. State, 146 S.E2d 776, 221 Ga. 718- 
Stack v. State, 214 S.E2d 514, 234 Ga. 19, 88 
A.L.R.3d 216. 

Cagle v. State, 207 S.E2d 703,132 GxApp. 227. 

Hawaii—State v. Chang, 374 P2d 5, 46 Haw. 22. 

DL—People v. Hines, 232 N.E2d 111, 87 IlLApp.2d 
283—People v. Perry, 270 N.E2d 271 132 I1L 
App.2d 326-People v. Burch, 317 N.E2d 136, 22 
Dl.App.3d 950—People v. York, 329 N.E2d 845, 
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29 Ill.App.3d 113— C,3JS. cited in People v. Eick- 
hoff, 471 N.E.2d 1066, 1070, 84 Ill.Dec. 300, 129 
IIl.App.3d 99. 

Ind—Carpenter v. State, 241 N.E.2d 347, 251 Ind. 
428—Austin v. State, 319 N.E.2d 130, 262 Ind. 
529, cert. den. 95 S.Ct. 2417, 421 U.S. 1012, 44 
LEd.2d 680. 

Iowa-State v. Jones, 193 N.W.2d 509. 

Kan— State v. Lee, 419 P.2d 927, 197 Kan. 463, cert, 
den. 87 S.Ct. 900, 386 U.S. 925, 17 L.Ed.2d 797, 
reh. den. 87 S.Ct. 1170, 386 U.S. 978, 18 L.Ed.2d 
142—Holt v. State, 451 P.2d 221, 202 Kan. 759— 
CJ.S. cited In State v. Hemminger, 502 P.2d 791, 
798, 210 Kan. 587. 

Ky.—Henderson v. Com., 507 S.W.2d 454. 

La—CJ-S. cited in State v. Davis, 351 So.2d 771, 772, 
774—CJ.S. cited in State v. Whitmore, 353 So.2d 
1286, 1290. 

Me.—State v. Mottram, 184 A.2d 225, 158 Me. 325. 
Md.—Rawlings v. State, 256 A.2d 704, 7 Md.App. 
611—Smith v. State, 318 A.2d 568, 20 Md.App. 
577, cert. den. 95 S.Ct. 828, 420 U.S. 909, 42 
L.Ed.2d 839, reh. den. 95 S.Ct. 1416, 420 U.S. 984, 
43 L.Ed.2d 666. 

Mass.—Com. v. Fatalo, 191 N.E.2d 479, 346 Mass. 
266—Com. v. Juvenile (No. 1), 313 N.E.2d 120, 
365 Mass. 421, app. after remand 348 N.E2d 760, 
370 Mass. 450. 

Mich.—People v. Levelston, 221 N.W.2d 235, 54 Mich. 
App. 477—People v. Wright, 228 N.W.2d 807, 58 
Mich.App. 735. 

Minn.—State v. Perry, 142 N.W.2d 573, 274 Minn. 1. 
Miss.—Mattox v. State, 128 So.2d 368, 240 Miss 544. 
Mo.—State v. Bibee, App., 496 S.W.2d 305. 

M on t.—State v, Hollywood, 358 P.2d 437, 138 Mont. 
561. 

Neb.—State v. Temple, 222 N.W.2d 356, 192 Neb. 442. 
N.H.—State v. LaForest, 207 A.2d 429, 106 N.H, 159. 
NJ.—State v. Parsons, 200 A.2d 340, 83 NJ.Super. 
430. 

N.Y.—People v. Guerin, 366 N.Y.S.2d 61, 47 A.D.2d 
788. 

People v. Dobler, 215 N.Y.S.2d 313, 29 Misc.2d 
481—Dolan v. Kelly, 348 N.Y.S.2d 478, 76 
Misc.2d 151. 

N.C.—State v. Jackson, 215 S.E.2d 123, 287 N.C. 470, 
app. after remand 226 S.E.2d 543, 30 N.C,App. 
187. 

State v. Pope, 210 S.E.2d 267, 24 N.C.App. 217, 
cert. den. 211 S.E.2d 799, 286 N.C. 419. 
Ohio-State v. Hill, 317 N.E.2d 233, 40 Ohio App.2d 
16. 

Okl.—Looper v. State, Cr., 381 P.2d 1018—MuUins v. 
Page, Cr., 443 P.2d 773. 

Or.—State v. Green, 531 P.2d 245, 271 Or. 153, 92 
A.LR.3d 1301. 

Carson v. State, App., 529 P.2d 499. 

Pa.—Com. v. Caram, 277 A.2d 325, 443 Pa. 253, cert, 
den. 92 S.Ct. 1320, 405 U.S. 1046, 31 L.Ed.2d 589. 

R. I.—Powers v. Carvalho, 281 A.2d 298, 109 R.I. 120, 

app. after remand 368 A.2d 1242, 117 R.I. 519. 

S. D.—State v. O’Connor, 194 N.W.2d 246, 86 S.D. 294. 
Tenn.—Grant v. State, 374 S.W.2d 391, 213 Tenn. 440. 
Tex.—Reed v. State, Cr„ 522 S.W.2d 466. 

Va.—Skinner v. Com., 183 S.E.2d 725, 212 Va. 260. 
Wash.—CJJS. cited in State v. Rowe, 468 P.2d 1000, 
1003, 77 Wash.2d 955—State v. Stiltner, 491 P.2d 
1043, 80 Wash.2d 47) 

Results inadmissible for any purpose 

Tex.—Watkins v. State, Cr., 438 S.W.2d 819. 

Testing witness as condition for immunity im¬ 
proper 

La.—State v. Hocum, 456 So.2d 602. 

Conditional offer to take test 

NJ.—State v. Peetros, 214 A.2d 2. 45 NJ. 540, 

State v. Watson, 278 A.2d 543, 115 N.J.Super. 
213. 

Results inadmissi ble under circumstances 

U.S.-U.S. v. Hart, D.C.N.Y., 344 F.Supp. 522. 


CRIMINAL LAW § 645(2) 

Page 526 


Evidence favorable to defendant 
U.S.—U.S. V. Gloria, C.A.Tex., 494 F.2d 477, reh den. 
496 F.2d 878, cert, den 95 S.Ct. 306, 419 U.S. 995, 

42 L.Ed.2d 267 

DC—US. v. Skeens, C.A, 494 F.2d 1050, 161 U.S 
App.D.C. 131. 

Refusal or offer to submit inadmissible 
NJ—State v. Clark, 319 A.2d 247, 128 N.J.Super 120, 
affd 331 A.2d 257. 

Wash.—State v. Calhoun, 536 P.2d 668, 13 Wash.App. 
644. 

Testing of accomplice 

N.J.—State v. Clark, 319 A.2d 247, 128 N.J.Super. 120, 
affd. 331 A.2d 257. 

Test taken one year after crime inadmissable 
Okl.—Castleberry v. State, Cr., 522 P.2d 257. 
Willingness to take test inadmissable 
Cal.—People v. Thornton, 114 Cal.Rptr. 467, 523 P.2d 
267, 11 C.3d 738, cert, den 95 S.Ct. 1118, 420 U.S 
924, 43 LEd.2d 393. 

Miss.—Harrison v. State, 307 So.2d 557. 

Wis.—Hemauer v. State, 218 N.W.2d 342, 64 Wis.2d 
62. 

Requirements for admissibility listed 
N.M.—State v. Lucero, 526 P.2d 1091, 86 N.M. 686, 
overruling contrary decisions. 

Refusal not error 

N.C.—State v. Jackson, 210 S.E.2d 876, 24 N.C.App. 
394, cause remd. 215 S.E.2d 123, 287 N C. 470, 
app. after remand 226 S.E.2d 543, 30 N GApp. 
187. 

Reference to test 

Mich.—People v Whitfield, 228 N.W.2d 475, 58 Mich. 
App. 585 

Accused’s right to independent polygraph exam¬ 
ination 

Ariz.—State ex rel. DeConcini v. Superior Court In and 
For Pima County, 541 P.2d 964, 25 Ariz.App. 173 
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23 22. U.S.—U.S. v. Alexander, C.A.Minn., 526 F.2d 
161. 

U.S. v. DeBetham, D.C.Cal, 348 F.Supp. 1377, 
affd., C.A., 470 F.2d 1367, cert. den. 93 S.Ct. 2299, 
412 U.S. 907, 36 L.Ed.2d 972. 

Ariz.—State v. Seebold, 531 P.2d 1130, 111 Ariz. 423. 
Ga.—Taylor v. State, 324 S.E.2d 460, 253 Ga. 727. 
Ill.—People v. Hill, 212 N.R2d 259, 64 Ul.App.2d 
185—People v. Oswalt, 324 N.R2d 666, 26 Ill. 
App.3d 224. 

Ind.—McDonald v. State, 328 N.R2d 436, 164 Ind. 
App. 285 

Iowa—State v. McNamara, 104 N.W.2d 568, 252 Iowa 
19—State v. Galloway, 167 N.W.2d 89, app. after 
remand 187 N.W.2d 725—State v. Evans, 169 
N.W.2d 200. 

Kan,—State v. Lassley, 545 P.2d 383. 

Mich.—People v. McLaughlin, 142 N.W.2d 484, 3 
Mich.App. 391. 

Nj,—state v. Watson, 278 A.2d 543, 115 NJ.Super. 
213. 

Or.—State v. Clifton, 531 P.2d 256, 271 Or. 177. 
Utah—State v. Rebeterano, 681 P.2d 1265. 

Wash.—State v. Thompson, 533 P.2d 395, 13 Wash. 
App. 1. 

Lack of written stipulation immaterial 

Ark.—Whiteside v. State, 675 S.W.2d 645, 12 Ark.App. 
271. 

Accused cannot require agreement to admit re¬ 
sults 

Iowa—State v. Freeland, 125 N.W.2d 825, 255 Iowa 
1334. 

Consent immaterial 

Ariz.—State v. Bush, 512 P.2d 1221, 109 Artz. 487. 
Ky.—Conley v. Com., 382 S.W.2d 865. 

N.M.—State v. Trimble, 362 P.2d 788, 68 N.M. 406- 
State v. Varos, 363 P.2d 629, 69 N.M. 15. 


Tex.—White v. State, Cr., 496 S.W.2d 642—Lewis v. 

State, Cr., 500 SW.2d 167. 

Absence of counsel 

Anz.—State v. Edwards, 529 P.2d 1174, 111 Ariz. 357. 

Fla.—Harris v. State, App., 208 So.2d 108. 

Gear, unequivocal and complete stipulation 

N.J.—State v. McDavitt, 297 A.2d 849, 62 NJ. 36. 

Right to cross-examine 

Ariz.—State v. Trotter, 514 P.2d 1249, 110 Ariz. 61. 

Discretion of judge 

Mass.—Com. v. Juvenile (No. 1), 313 N.R2d 120, 365 
Mass. 421, app. after remand 348 N.E.2d 760, 370 
Mass. 450. 

Test cannot be compelled 

Mass.—Com. v. Juvenile (No. 1), 313 N.E.2d 120, 365 
Mass. 421, app. after remand 348 N.E.2d 760, 370 
Mass 450. 

Inquiry as to willingness to take test proper 

U.S.—Keiper v. Cupp, C.A.Or., 509 F.2d 238. 

Inadmissi ble despite stipulation 

N.Y.—People v. Hargrove, 363 N.Y.S.2d 241, 80 
Misc.2d 317. 

Test as constituting state action 

S.D.—State v. Faller, 227 N.W.2d 433, 88 S.D 685. 

Implied consent 

N.J.—State v„ Christopher, 339 A.2d 239, 134 NJ.Su¬ 
per. 263, affd. 373 A.2d 705, 149 NJ.Super. 269. 

Trial court finding of qualification of e x a min er 

N.J.—State v. South, 346 A.2d 437, 136 N.J.Super. 402. 

23.23. U.S.—U.S. v. Marshall, CA.Cal., 526 F.2d 
1349, cert. den. 96 S.Ct. 2631, 426 U.S. 923, 49 
L.£d.2d 376. 

Sheppard v. Maxwell, D.C.Ohio, 231 F.Supp. 37, 
revd. on oth. grds., C.A., 346 F.2d 707, remd. 86 
S G. 1507, 384 U.S. 333, 16 L.Ed.2d 600. 

Cal.—People v. King, 72 CaLRptr. 478, 266 C.A.2d 
437. 

Ky.—Conley v. Com., 382 S.W.2d 865. 

N.J.—State v. Walker, 181 A.2d 1, 37 NJ. 208, cert, 
den. 83 S.Ct. 89, 371 U.S. 850,9 L.Ed.2d 86—State 
v. Royster, 273 A.2d 574, 57 N.J. 472, cert. den. 92 
S.Ct. 235, 404 U.S. 910, 30 L.Ed.2d 182. 

N.M.—State v. Chavez, App., 478 P.2d 566, 82 N.M. 
238. 

N.Y.—People v. Leone, 255 N.E.2d 696, 25 N.Y.2d 
511, 307 N.Y.S.2d 430—People v. Crimmins, 326 
N.E.2d 787, 36 N.Y.2d 230, 367 N.Y.S.2d 213, on 
remand 367 N.Y.S.2d 532, 48 A.D.2d 663, affd. 
343 N.E.2d 719, 38 N.Y.2d 407, 381 N.Y.S.2d 1. 

Ohio—CJJS. cited in State v. Towns, 301 N.K2d 700, 
705. 

Or.—State v. Green, 531 P.2d 245, 271 Or. 153, 92 
A.L.R.3d 1301. 

Pa.—Com. v. Brooks, 309 A.2d 732, 454 Pa. 75. 

23.24. U.S.—U.S. v. Urquidez, D.C.Cal., 356 F.Supp. 
1363. 

Ariz.—State v. Valdez, 371 P.2d 894, 91 Ariz. 274. 

Ill-People v. Zazzetta, 189 N.E.2d 260, 27 IlL2d 302. 

N.J.—State v. Melvin, 319 A.2d 450, 65 NJ. 1. 

Or,—State v. Clifton, 531 P.2d 256, 271 Or. 177. 

Wash.—State v. Woo, 527 P.2d 271, 84 Washed 472. 
Evidence that witnesses have taken tests as 
admissible 

Anz.—State v. Williams, 499 P.2d 97, 108 Ariz. 382. 

Cal.—People v. Adams, 5 Cal.Rptr. 795, 182 C.A.2d 27. 

Fla.—Johnson v. State, App., 166 So.2d 798—Roberts 
v. State, App., 195 So,2d 257. 

III.—People v. Martin, 210 N.E.2d 798, 62 IlLApp.2d 
203, affd. 220 N.E.2d 170, 35 IU.2d 289. 
Opposing party mnst have right to cross-exam¬ 
ine examiner 

Wash.—State v. Ross, 497 P.2d 1343, 7 Wash.App. 62, 
53 A.L.R.3d 997. 

Examiner’s credentials 

Mass.—Com. v. Juvenile (No. 1), 313 N.E.2d 120, 365 
Mass. 421, app. after remand 348 N.E.2d 760, 370 
Mass. 450. 
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Coart may admit to avoid prejudice 
Ohio—State v. Towns, 301 N.E.2d 700, 35 Ohio App.2d 
237, 

Defendant's request for polygraph properly re¬ 
fused 

NJ.—State v. Cole, 330 A.2d 594, 131 NJ.Super. 470. 
23.25. Ariz.—State v. Seebold, 531 P.2d 1130, 111 
Ariz. 423. 

Fla.—Johnson v. State, App., 166 So.2d 798. 

S.C—State v. Ridgely, 164 S.R2d 439, 251 S.C. 556. 
Standards for qualified polygraphist 
N.M.—State v. Alderete, App., 521 P.2d 138, 86 N.M. 
176. 

Where there is an adequate founda¬ 
tion, it is within the discretion of the 
court whether to receive the results of 
a lie detector, a polygraph, test in evi¬ 
dence. 2330 It may be appropriate to 
receive testimony offered by accused 
of the results of a lie detector test 
provided that accused would submit to 
additional tests by an expert appointed 
by the court, and such expert had an 
opinion on accused’s truthfulness; if 
so, both the testimony of accused’s ex¬ 
perts or the court's experts would be 
admitted, however if the court’s ex¬ 
perts could not determine the truthful¬ 
ness of accused, no lie detector evi¬ 
dence would be admitted. 23 - 35 

2330. U.S.-U.S. v. Infelice, C.A.II1., 506 F.2d 1358, 
cert. den. 95 S O- 778, two cases, 419 U.S. 1107, 
42 L.Ed.2d 802, reh. den. 95 S.Ct. 1342, 420 U.S. 
956, 43 L.Ed.2d 433—US. v. Marshall, C.ACal,, 
526 F.2d 1349, cert. den. 96 S.Ct 2631, 426 U.S. 
923, 49 LEd.2d 376. 

U.S. v, Lanza, D.C.Fla., 356 FSupp. 27. 

N.M.—State v. Dorsey, App., 532 P.2d 912, 87 N.M. 

323, afld. 539 P.2d 204, 88 N.M. 184. 
Insufficient foundation 

U.S.—US. v. Wainwright, C.A.Cok)., 413 F.2d 796, 
cert den. 90 S.Q. 566, 396 U.S. 1009, 24 LEd.2d 
501—U.S v. Chastain, CA.Ind, 435 F.2d 686. 

VS. v. Lanza, D.C.Fla., 356 F.Supp. 27. 

N.D.—State v. Swanson. 225 N.W.2d 283. 

Proper foundation 

N.M.—State v. Alderete, App., 521 P.2d 138, 86 N.M. 
176. 

Court matt inform defendant of constitutional 
rights 

Man.—Com. v. Juvenile (No. 1), 313 N.EL2d 120, 365 
Mas*. 421, app. after remand 348 N.E2d 760, 370 
Man. 45U 

Situations where admissible 
Mass.—Com. v. Juvenile (No. 1), 313 N.E2d 12a 365 
Mass. 421, app. after remand 348 N.E.24 76a 370 
Mass. 450—Com. v. Howard, 327 N.E2d 736, 367 
Mas*. 569. 

NJ.—State v. Christopher, 339 A2d 239, 134 NJ.Su- 
per. 263, afid. 373 A2d 70S, 149 NJ^uper. 269. 
23*35. UJS. v. RkUtnfc D.CMich,, 350 F.Supp. 90. 
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23.40. N.V.—People v. Blowers, 360 N.Y.S.2d 369, 
79 Mfax2d 462. 

23.41. Iuadurissibk under ststata 

Fla.—Coffey v. State, App., 205 SoJd 559, decision 
quashed 212 So.2d 632 

KC—Stale v. PowdB, 19S S.E2d 7a 18 N.CApp. 732 
cert. den. 19* S.E»2d 727. 283 N.C 757. 

AMm&Bfoy decadent on statutory warring as 
to right to uadergp other tests 
Otto—Stale v. McDonald, 26S N.E2d 793, 25 Ohio 
App.2d 6. 


No constitutional or statutory right to be ad¬ 
vised of right to have test taken by own 
physician or other qualified person 

Ohio—City of Kettering v. Baker, 295 N.E.2d 440, 34 
Ohio Misc 7. affd. 321 N.E2d 618, 40 Ohio 
App.2d 566, affd. 328 N,E.2d 805, 42 Ohio St.2d 
351. 

Purpose of statute 

Vt.—State V. McSheffrey, 306 A.2d 702 131 Vt 329. 

Preservation of evidence 

Cal-People v. Hitch, 117 Cal.Rptr. 9, 527 P.2d 361, 
12 C.3d 641. 

Wis.—State v. Disch, 351 N.W.2d 492, 119 Wis.2d 461. 

23.42. N.Y.—People v. Huelin, 378 N.Y.S.2d 865, 85 
Misc.2d 139. 

N.C—State v. Sykes, 201 S.E2d 544, 20 N.CApp. 467, 
affd. 203 S.E.2d 849, 285 N.C. 202. 

Miranda rule 

(1) Held applicable. 

N.Y.—People v. McLaren, 285 N.Y.S.2d 991, 55 
Muc.2d 676—People v. Sweeney, 286 N.Y.S.2d 
506, 55 Misc 2d 793. 

(2) Held not applicable. 

Anz.—Campbell v. Superior Court In and For Marico¬ 
pa County, 479 P.2d 685, 106 Ariz. 541 

State ex rel. Murphy v. City Court of City of 
Tucson, 472 P.2d 952 12 ArizApp. 529. 

Idaho—State v. Cutler, 486 P.2d 1008, 94 Idaho 295. 

Ill—People v. Mulack, 240 N.E2d 633, 40 M.2d 429. 

People v. Haugh, 327 N.R2d 292 27 IU.App.3d 
710. 

Ind.—Rowe v. State, 299 N.E.2d 852 157 Ind.App. 
283. 

Iowa—State v. Heisdorffer, 164 N.W.2d 173. 

Kan.—State v. Faidley, 450 P.2d 2a 202 Kan. 517. 

Ky—Washburn v. Com., 433 S.W.2d 859. 

N.H.—State v. Arsenault, 336 A2d 244, 115 N.H. 109. 

NJ.—State v. Macuk, 268 A2d 1, 57 NJ. 1. 

State v. Kenderski, 239 A2d 249, 99 NJ.Super. 
224. 

N.M.—State v. Myers, App., 536 P2d 280, 88 N.M. 16. 

N.Y.—People v. Gielarowski, 296 N.Y.S.2d 878, 58 
Misc.2d 832—People v. Dawkins, 326 N.Y.S.2d 
510, 68 Misc.2d 98—People v. Bartlett, 368 N.Y. 
S.2d 799, 82 Misc.2d 152 ■ 

N.C—Stale v. Randolph, 159 S.R2d 324, 273 N.C 120. 

Vt.—State v. Bassett, 266 A2d 438, 128 Vt 453. 

Failure to grant counsel's request for consulta¬ 
tion may bar evidence 

N.Y.—Leopold v. Tofahy, 325 N.Y.S.2d 24, 68 Misc.2d 
3, affd. 327 N.YE2d 999, 38 A.D2d 550. 

23.44. Kan.—Oty of Abilene v. Hall, 451 P.2d 188, 
202 Kan. 636. 

Tex.—Hines v. State, Cr., 515 S.W.2d 670. 

23.45. NJ.—State by Bryan, 336 A.2d 511, 133 NJ. 
Super. 369. 

23.46. Mich.—People v. Krulikowski, 230 N.W.2d 
29a 60 MkhApp. 28. 
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23.48. Ark.—Smith v. State, 418 S.W.2d 627, 243 
Ark. 12. 

Del.—De Salvatore v. State, 163 A 2d 244,2 Storey 550. 

Fla.—Dade County v. Callahan, App., 259 Sold 504. 

Gjl—CJ.S. cited in Pittmea v. State, 139 S.E2d 507, 
509, HOGaApp. 625. 

Ill—People v. Faun, 329 N.E2d 36a 29 IUApp.3d 
154. 

Iowa-State v. Binkley, 201 N.Wld 917. 

Neh.—State v. Parrott, 188 N.W.2d 694, 187 Neb. 213. 

NJ.—State v. McOeary, 322 A2d 830, 129 NJ.Super. 
219, 77 A.UR.3d 106. 

N.Y.—People v. Monahan, 254 N.E2d 758, 25 N.Y.2d 
378, 306 N.Y.Sld 453. 

People v. South, 366 N.Y.S.2d 557, 81 Misc.2d 
61-People v. Bartlett, 368 N.Y.S.2d 799, 82 
Mise.2d 152. 

N.D.—State v. Fuchs, 219 N.W.2d 842. 
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Ohio—City of Columbus v. Marks, 194 N.E2d 791,118 
Ohio App. 359. 

Pa.—Com. v. Sweet, 335 A 2d 420, 232 Pa.Super. 371 
Tex.—Gilder v. State, Cr., 474 S.W.2d 723. 

Wash.—State v. Peterson, 674 P.2d 1251, 100 Washed 
788. 

Proper foundation held not laid 
Me.—State v. Brewer, 344 A.2d 54. 

W.Va.—State v. Hood, 184 S.E2d 334, 155 W.Va. 337. 

Reliability and accuracy 

Iowa—state v. Mary, 368 N.W.2d 166. 

Accuracy of test 

Mich.—People v. Krulikowski, 230 N.W.2d 290, 60 
MichApp. 28. 

23.49. Conn,—State v. Anonymous (1971-8), 276 
A.2d 452, 6 Conn.Cir. 470. 

Ill.—People v. Krueger, 241 N.E2d 707, 99 Ill.App.2d 
431. 

Mich.—People v. Kozar, 221 N.W.2d 170, 54 Mich. 
App, 503. 

Mo.—State v. Milligan, App., 516 S.W.2d 795. 
Neb.-State v. Fox, 128 N.W.2d 576, 177 Neb. 238. 
NJ.—State v. Macuk, 268 A.2d 1, 57 NJ. 1. 

State v. Bryan, 336 A2d 511, 133 NJ.Super. 
369. 

N.Y.—People v. Seaman, 315 N.Y.S.2d 743, 64 Misc.2d 
684—People v. Smith, 366 N.Y.S.2d 557, 81 
Misc.2d 61. 

N.C.—State v. Caviness, 173 S,E2d 12, 7 N.CApp. 
541. 

Ohio—State v. Hall, 315 N.E.2d 504, 39 Ohio App.2d 
87. 

Okl.—Westerman v. State, Cr., 525 P.2d 1359. 

Pa.—Com. v. Slider, 323 A.2d 376, 229 Pa.Super. 93. 
Test held properly conducted 
Ark.—Munn v. State, 521 S.W.2d 535, 257 Ark. 1057. 
Ind.—Wheeler v. State, 264 N.R2d 600, 255 Ind. 395. 
N.D.—State v. Miller, 146 N.W.2d 159. 

Okl.—Penny v. State, Cr., 410 P.2d 553. 

Tracing or identifying specimen or sample 
(7) Ga.—White v. State, 196 S.E.2d 849, 230 Ga. 
327, app. dism. 94 S.O. 222, 414 U.S. 886, 38 L.Ed.2d 
134, reh. den. 94 S.Ct. 607, 414 U.S. 1086, 38 L.Ed.2d 
491. 

Idaho—State v. Coburn, 354 P.2d 751, 82 Idaho 437. 
La.—State v. Graham, 278 So.2d 78. 

N.H.—State v. Former, 167 A2d 56, 103 N.H. 152. 
N.Y,—People v. Malone, 247 N.Y.S.2d 641,14 N.Y.2d 
8, 197 N.E2d 189. 

Tex.—Baker v. State, Cr., 399 S.W.2d 561. 

(g) N.Y.—People v. Pfendler, 212 N.Y.S.2d 927, 29 
Misc.2d 339—People v. McFarren, 222 N.Y.S.2d 828, 
28 Misc.2d 320. 

(10) Va.—Lutz v. City of Richmond, 135 S.R2d 156, 
205 Va. 93. 

(11) Other matters. 

U.S.—Crawley v. Wilkerson, D.GVa., 283 F.Supp. 447. 
Ga.—White v. State, 196 S.R2d 849, 230 Oa. 327, app. 
disrn. 94 S.Ct. 222, 414 US. 886, 38 L.Ed.2d 134, 
reh. den. 94 S.Ct 607, 414 U.S. 1086, 38 LEdJd 
491. 

La.—State v. Foret, App. 1 Or., 447 So.2d 1265. 
Ohio-City of Columbus v. Marks, 194 N.E.2d 791,118 
Ohio App. 359. 

Team—Ritter v. State, 462 S.W.2d 247, 3 Tenn.Cr.App. 
372. 

Tex.—Ray v. State, 343 S.W.2d 259,170 Tex.Cr.R. 640. 
' Method approved by department of health 
Ariz.—State v. Zaragoza, 522 P.2d 552, 21 ArizApp. 
596. 

Cal.—People v. Foulger, 103 CalJRptr. 156, 26 CA.3d 
Supp. 1. 

Neb.—Otte v. State, 108 N.W.2d 737, 172 Neb. 110- 
State v. Parrott, 188 N.W.2d 694, 187 Neb. 213. 
N.C—State v. Dark, 207 S.R2d 29a 22 N.CApp. 566, 
cert den. 209 S.R2d 284, 285 N.C. 760. 

Ohio—State v. Brockway, 441 N.E2d 602, 2 Ohio 
App. 3d 227, 2 O.B.R. 247. 
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Registered nurse taking test acting under di¬ 
rection of physician 

l ova --State v. Binkley, 201 N.W.2d 917. 

Nd).-Otte v. State, 108 N.W.2d 737, 172 Neb. 110. 

Standardized test 

Idaho—State v. Wendler, 360 P.2d 697, 83 Idaho 213. 

Use of nonalcoholic sterilizing chemical 

Iowa-State v. Binkley, 201 N.W.2d 917. 

N Y.—People v. Malone, 247 N.Y.S.2d 641, 14 N.Y.2d 

’ 8, 197 N.R2d 189. 

Va.—Kyhl v. Com., 135 S.E.2d 768, 205 Va. 240. 

Recording results 

NJ.—State v. Hudes, 321 A.2d 275, 122 NJ.Super. 589. 

2330. Ala.—Myrick v. City of Montgomery, Cr., 304 
So.2d 247,54 Ala.App. 5, cert. den. 304 Sa2d 248, 
293 Ala. 768. 

Alaska— Wright v. State, 501 P.2d 1360. 

Coon.— State v. Novotasky, Cir.A.D., 251 A.2d 189, 5 
Conn.Cir. 326. 

Dd—State v. Lynch, Super., 274 A.2d 443. 

Fla.—State v. Mitchell, 245 So.2d 618. 

Ill.— People v. Krueger, 241 N.E2d 707, 99 HLApp.2d 
431. 

I owa __State v. Sloan, 203 N.W.2d 225—State v. Snyder, 
203 N.W.2d 280. 

Mass.—Com. v. Andrade, 453 N.E2d 415, 389 Mass. 
874. 

Minn.—State v. McCarthy, 104 N.W.2d 673, 259 Minn. 
24, 87 A.L.R.2d 360. 

Mo.—State v. Thornton, App., 441 S.W.2d 738. 

Neb.—State v. Fox, 128 N.W.2d 576, 177 Neb. 238- 
State v. Lilja, 192 N.W.2d 160, 187 Neb. 550. 

NJ.—State v. Mffler, 165 A-2d 829, 64 N.J.Super. 
262—State v. Magai, 232 A.2d 477, 96 NJ.Super. 
109. 

N.Y.—People v. Stanton, 228 N.Y.S.2d 858, 33 Misc.2d 
921—People v. Lovejoy, 323 N.Y.S.2d 95, 66 
Misc.2d 1003. 

Ohio—City of Dayton v. Nugent, 265 N.R2d 826. 

Or.—State v. Coffman, 502 P.2d 605, II Or.App. 307. 

Pa.—Com. v. Williams, 323 A.2d 862, 229 Pa.Super. 
390. 

SJ>.—State v. Guthrie, 180 N.W.2d 143, 85 S.D. 228. 

Va.—Wade v. Com., 116 S.R2d 99, 202 Va, 117— 
Stroupe v. Com., 207 S.R2d 894, 215 Va. 243. 

Vt-State v. Orvis, 465 A.2d 1361, 143 Vt. 388. 

Evidence held sufficient 

(1) Alaska—Wester v. State, 528 P.2d 1179, cert. 

den. 96 S.Ct. 60, 423 U.S. 836, 46 L.Ed.2d 54. 

Ohio-State v. Sickles, 265 N.E.2d 787,25 Ohio App.2d 
1. 

Or.—State v. Hanson, 528 P:2d 100, 19 Or.App. 498. 

(3) Other matters. 

NJ.—State v. Hudes, 321 A.2d 275,128 NJ.Super. 589. 

Tom.—Bunch v. State, 499 S.W.2d 1. 

Wash.—State v. Erdman, 391 P.2d 518, 64 Washed 
286-State v. Moore, 483 P.2d 630,79 Wash.2d 51. 

Failure to comply with minimum legal safe¬ 
guards, etc. 

Mich.—People ex rd. Scodeller v. Gem, 209 N.W.2d 
689, 47 MichApp. 517. 

Time of taking specimen 

(4) Other matters. 

Aric.—Mercer v. State, 510 S.W.2d 539, 256 Ark. 814. 

Dd—Slaughter v. State, 322 A.2d 15. 

Ga.—Stone v. State, 209 S.R2d 121, 132 GaApp. 703. 

Md.—Willis v. State, 488 AJd 171, 302 Md. 363. 

N.Y.—People v. Ashby, 220 N.Y.S.2d 607, 31 Misc.2d 
707—People v. McFarren, 222 N.Y.S.2d 828, 28 
MlscJd 320—People v. D’Angelo, 478 N.YS.2d 
538, 124 Misc.2d 1050. 

N.C—State v. Cooke, 155 S.R2d 16S. 

Chain of possession of sample 

(1) N.Y.—People v. Seaman, 315 N.Y.S.2d 743, 64 

Mhc.2d 684. 

(2) N.Y.—People v. Seaman, 315 N.Y.S.2d 743, 64 

Misc.2d 684. 

(3) Other matters. 
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Ark.—Munn v. State, 521 S.W.2d 535, 257 Ark. 1057- 
Turner v. State, 527 S.W.2d 580, 258 Ark. 425 
Colo.—People v. Smith, 512 P.2d 26$, 182 Colo. 228. 
N.Y.—People v. Porter, 362 N.Y.S.2d 249, 46 A.D.2d 
307. 

People v. Goedkoop, 202 N.Y.S.2d 498, 26 
Misc.2d 785. 

Tex.—Tonnan v. State, 352 S.W.2d 272, 171 Tex.Cr.R. 
570. 

Choice of doctor to conduct test 
CaL—People v. Dawson, 7 Cal.Rptr. 384, 184 C.A.2d 
Supp. 881. 

Me.—State v. Roberge, 306 A.2d 13. 

Mich.—People v. Egner, 156 N.W.2d 605, 9 Mich.App. 
211 

NJ.—State v. Hudes, 321 A.2d 275, 128 NJ.Super. 589. 
N.Y.—People v. McAmarney, 210 N.Y.S.2d 340, 28 
Misc.2d 778. 

Person drawing blood 

Ga.—Epps v. State, 312 S.R2d 146, 169 GaApp. 157, 
disapproving Wilson v. State, 147 Ga.App. 560, 249 
S.R2d 361. 

N.H.—State v. Groulx, 249 A.2d 690, 109 N.H. 281- 
State v. Slater, 249 A2d 692, 109 N.H. 279. 
N.M.—State v. Trqjillo, App., 510 P.2d 1079, 85 N.M. 
208. 

Or.—State v. Brady, 354 P.2d 811, 223 Or. 433. 
Retention of sample not required 
Vt-State v. Auger, 196 A.2d 561 124 Vt. 50. 

Sealing containers 

Vt.—State v. Ladieu, 296 A.2d 215, 130 Vt. 496. 

Va.—Lawrence v. City of Norfolk, 135 S.R2d 792, 205 
Va. 209. 

Effect of repeal and substitution of statutes 

Conn.—State v. Plourde, Cir.A.D., 217 A.2d 423, 3 
Conn.Cir. 465. 

Prohibition of test by arresting officer 
N.C—State v. Stauffer, 145 S.R2d 917* 266 N.C. 358. 
Statutes construed 

Del.—State v. Moore, Super., 307 A.2d 548. 

111.—People v. Mankowski, 329 N.R2d 266, 28 Ill. 
App.3d 641. 

Ind.—Husk v. State, App. 1 Dist., 476 N.R2d 149. 
N.C—State v. Randolph, 159 S.R2d 324, 273 N.C 120. 
Certification requirements for lab and techni¬ 
cian inapplicable to reckless homicide 
Ill.—People v. Hartwick, 2 Dist., 470 N.R2d 606, 83 
Ill.Dec. 480, 128 Ul.App.3d 272 (disagreeing with 
People v. Murphy, 124 Hl.App.3d 695, 79 Ill.Dec. 
949, 464 N.R2d 853). 

Time period applicable to court ordered test 
N.Y.—People v. D’Angelo, 478 N.Y.S.2d 538, 124 
Misc.2d 1050. 

Time period not applicable to court ordered test 
N.Y.—People v. Morse, 486 N.Y.S.2d 621, 127 Misc.2d 
468 (declining to foUow People v, D’Angelo, 124 
Misc.2d 1050, 478 N.Y.S,2d 538.) 

Opportunity to have test by independent person 
S.C.—Town of Fairfax v. Smith, 330 S.E.2d 290. 
Purpose of statute 

Vt.—State v. Fournier, 340 A.2d 71, 133 Vt. 416. 

Statute constitutional 

Iowa—State v. Berch, 222 N.WJd 741. 

Chain of custody of chemicals 
N.D.—State v. GhyUn, 222 N.W,2d 864. 

Sanctions for destruction of evidence 
Cal.—People v. Hitch, 117 Cal.Rptr. 9, 527 P.2d 361, 
12 C3d 641* disapproving anything to contrary in 
Covington v. Municipal Court, 78 CaLRptr, 563, 
273 CalApp.2d 470. 

“FAIT” breath test inadmissible 
Iowa—State v. Young, 232 N.W.2d 535. 
Requirement, tests be taken pursuant to arrest 
not shown 

N.D.—State v. Anderson, 336 N.W.2d 634. 
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23.51. Wis.—City of West AUis v. Rainey, 153 
N.W.2d 514, 36 Wis.2d 489 

On the other hand, it has been held 
that once the trial court determines 
that blood alcohol testing results are 
admissible the jury may only deter¬ 
mine what weight to give the test in 
determining guilt or innocence and 
may not determine the propriety of the 
methods or techniques used. 23,51 * 

23.51a. Neb.—State v. West, 350 N.W.2d 512, 217 
Neb. 389, modifying to extent inconsistent State v. 
Brittain, 212 Neb. 686, 325 N.W.2d 141, and State 
v. Miller, 213 Neb. 274, 328 N.W.2d 769. 

23.52. Ala.—Myrick v. Gty of Montgomery, Cr., 304 
So.2d 247, 54 Ala.App. 5, cert. den. 304 So.2d 248, 
293 Ala. 768. 

N.Y.—People v. Ashby, 220 N.Y.S.2d 607, 31 Misc.2d 
707—People v. Lovejoy, 323 N.Y.S.2d 95, 66 
Misc.2d 1003. 

23.53. Tenn.—Fee v. State, Cr., 497 S.W.2d 748. 
Substantial compliance 

Iowa—State v. Charlson, 154 N.W.2d 829, 261 Iowa 
497. 

N.H.—State v. Gillis, 321 A.2d 576, 114 N.H. 417. 

2354. Ind.—Klebs v. State, 305 N.R2d 781, 159 
Ind-App. 180, cert. den. 95 S.Ct 127, 419 U.S. 
869, 42 L.Ed.2d 107. 

Iowa—State v. Hansen, 203 N.W.2d 216. 

Kan.—CJ.S. quoted at length In State v. Foster, 422 
P.2d 964, 968, 198 Kan. 52. 

Ky.—Owens v. Com., 487 S.W.2d 897. 

Mo.—State v. Milligan, App., 516 S,W.2d 795—State v. 

Hamaker, App., 524 S.W.2d 176. 

Neb.—State v. Howard, 225 N.W.2d 391, 193 Neb. 45. 
N.H.—State v. Lafountain, 231 A.2d 635, 108 N.H. 
219. 

N.Y.—People v. Morgan, 236 N.Y.S.2d 1014. 

N.D.—State v. Salhus, 220 N.W.2d 852. 

Ohio—State v. Miracle, 294 N.E2d 903, 33 Ohio 
App.2d 289—Gty of Cincinnati v. Duhart, 322 
N.R2d 897, 41 Ohio App.2d 127. 

Okl.—Westerman v. State, Cr., 525 P.2d 1359. 

Pa.—Com. v. DiFrancesco, 329 A.2d 204, 458 Pa. 188. 
Tenn.—Pruitt v. State, 393 S.W.2d 747, 216 Tenn. 686. 
Fulfillment of statutory requirements 
Ga.—McElroy v. State, 327 S.E2d 805, 173 Ga.App. 
685. 

Freedom of chemicals and sample from adul¬ 
teration 

Wash.—State v. Erdman, 391 P.2d 518, 64 Wash.2d 
286. 

Prima fade proof 

NJ.—State v. Dickens, 325 A.2d 353, 130 NJ.Super. 
73, 74 A.L.R.3d 1132. 

2355. Neb.—CJJS. cited in State v. Jablonski, 258 
N.W,2d 918, 920, 199 Neb. 341. 

NJ.—State v. Lanahan, 266 A.2d 323, 110 NJ.Super. 
578. 

N.C.—State v. Powell, 179 S.R2d 785, 10 N.CApp. 
726, cert, allowed 180 S.R2d 864, 278 N.C 522, 
affd. 184 S.E2d 243, 279 N.C. 608. 

N.D.—State v. Ghylin, 222 N.W.2d 864. 

Or.—State v. Fogle, 459 P.2d 873, 254 Or. 268. 

Pa.—Com. v. Slider, 323 A.2d 376, 229 PaSuper. 93. 
Tex—Dorsche v. State, Cr., 514 S.WJd 755. 

Va.—Calfee v. Commonwealth, 208 S.E2d 740, 215 Va. 
253. 

W.Va.—State v. Hood, 284 SJE.2d 334, 155 W.Va. 337. 
Other statements of requirements 
(1) Ternu—Pruitt v. State, 393 S.WJd 747, 216 
Tenn. 686. 

(4) Further statements. 

Iowa—State v. Charlson, 154 N.W.2d 829, 261 Iowa 
497. 
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Kan.—City of Abilene v. Hall, 451 P 2d 188, 202 Kan. 
636. 

NJ.—State v. Johnson, 199 A.2d 809, 42 N.J. 146. 
Ohio—City of Cincinnati, v. Duhart, 322 N E2d 897, 
41 Ohio App.2d 127. 

Or.—State v. Woodward, 462 P.2d 685, 1 Or.App. 338. 
Tea.—Bumpus v, State, Cr, 509 S.W.2d 359 
Testimony held improper 
(2) Other instances. 

Mich.—People v. Krulikowski, 230 N.W.2d 290, 60 
Mich.App. 28. 

Tex.—Reyna v. State, Cr., 508 S.W.Zd 632. 

Effect of manufacturer’s certificate 

Me.—State v. Rines, 269 A.2d 9. 

Random sampling of blood alcohol test kits 
Me.—State v. Rines, 269 A.2d 9 
Certification of operator and checking of equip¬ 
ment not required 

Conn.—State v. Zagora, Cir.A.D., 270 A.2d 574, 6 
Conn.Cir. 261. 

Certification not required 
Ihd.—Jones v. State, 315 N.E2d 403, 161 Ind.App. 236. 
2336. Iowa—Janson v. Fulton, 162 N.W.2d 438. 
Vt.—State v. LaFleche, 253 A.2d 124, 127 Vt. 482- 
State v. Magoon, 264 A.2d 779, 128 Vt. 363. 

Nature of qualification 

(2) Other statements 

, NJ.—State v. Johnson, 199 A.2d 809, 42 N.J. 146. 
N.C—State v. Eubanks, 196 S.E.2d 706, 283 N.C. 556. 
Or.—State >. Zimmerman, App., 510 P.2d 1336, 14 
Or.App. 17. 

Tex.—Woods v. State, Cr., 499 S.W.2d 328. 

23.57. Ala.—Mynck v. City of Montgomery, Cr., 304 
So.2d 247, 54 Ala.App 5, cert. den. 304 Sc.2d 248, 
293 Ala. 768. 

Ark.—Smith v. State, 418 S.W.2d 627, 243 Ark. 12— 
Johnson v. State. 473 S.W.2d 155, 251 Ark. 291. 
Ga.—Campbell v State, 221 S.E.2d 212, 136 Ga.App. 
338. 

Ill.—People v. Clifton, 296 N.E.2d 48, 11 IlI.App.3d 

112 . 

Iowa—Lessenhop v. Norton, 153 N.W.2d 107, 261 Iowa 
44. 

Kan.—State v. Carter, 446 P.2d 759, 202 Kan. 63. 
Ky—Marcum v. Com., 483 S.W.2d 122. 

N.M.-State v. Sweat, 433 P.2d 229, 78 N.M. 512. 
N.Y.—People v. Morgan, Co.Ct, 236 N.Y.S.2d 1014. 
N.C.—State v. King, 171 S.E2d 33, 6 N.C.App. 702. 
Term.—Pruitt v. State, 393 S.W.2d 747, 216 Tenn. 686. 
Vt.—State v. LaFleche, 253 A.2d 124, 127 Vt. 482- 
State v. Magoon, 264 A.2d 779, 128 Vt. 363. 
Wis.—City' of West Alhs v. Rainey, 153 N.W.2d 514, 36 
Wo.2d 489. 

Nurse waiting to receive license 
Fla.—Richwagoo v. State, App. 4 Dist, 466 So.2d 10, 
review den. 476 So.2d 675. 

licensed practical nurse 

CM—McGuire v. State, Cr M 504 P.2d 1247. 

Separate qualifications required for administer- 
lag and interpreting breath test 
Tex.—French v. State, Cr„ 484 S.W.2d 716. 

Fence officer 

Fla.—Campbell v. State, App.l Dist., 423 So.2d 488. 
2338. Ark.—Smith v. State, 418 S.W.2d 627, 243 
Ark. 11 

Cal—People v. Rawlings, 117 Cal.Rptr. 651, 42 CA.3d 
951 

Iowa-State v. Berch, 222 N.W.2d 741. 

N.Y.—People v. Hummel, 365 N.Y.S.2d 980, 81 
Mbc.2d 28a 

N.C—State v. Dail 214 S.E2d 219, 25 N.CApp. 552. 

cert. den. 217 $.E2d 669, 288 N.CApp. 245. 
N.D.—State v. Gbylin, 222 N.W.2d 864. 

Pk.—Com. v. Sweet. 335 A.2d 420, 232 Pa.Super. 372. 
Vt.—State v. LaFleche, 253 A.2d 124, 127 Vt. 481. 


Operator not approved as required by statute 

Ala.—Myrick v. City of Montgomery, Cr., 304 Sold 
247, 54 Ala App. 5, cert. den. 304 Sold 248, 293 
Ala. 768. 

23.59. Conn.-State v. Heller, Cir.A.D., 228 Aid 
815, 4 Conn.Cir. 174, cert. den. 88 S.Ct. 213, reh. 
den. 88 S.Ct. 458. 

Iowa— CJS. cited in Rigby v. Eastman, 217 N.W.2d 
604, 608. 

N.J.—State v, Johnson, 199 A 2d 809, 42 N.J. 146. 
N.Y.—People v. Meikrantz, 351 N.Y.Sld 549, 77 
Miscld 892. 

Vt.—State v. Magoon, 264 A.2d 779, 128 Vt. 363. 
Wash.—State v. Hayes, 439 P.2d 978, 73 Washld 568. 

Evidence properly admitted 

Del.—State v Moore, Super., 307 Aid 548. 

Ohio—State v Ezoto, 186 N.Eld 206, 116 Ohio App. 

1 . 

No right of choice of test 

Fla.—State v. Smith, App., 241 So.2d 728. 

23.60. Cal.—People v. Hardin, 291 Pld 193, 138 
Cal.App.2d 169—Application of Howard, 25 Cal. 
Rptr 590, 208 C.Ald 709. 
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23.61. Cal.—People v. Glass, 71 CaLRptr. 858, 266 
C.A.2d 222—People v. Smith, 76 Cal.Rptr. 53, 
270 C.A.2d 715. 

Conn—State v. Plourde, Cir.A.D., 217 A.2d 423, 3 
Conn.Cir. 465. 

Del.—Morrow v. State, 303 A,2d 633. 

Ga.—Pittman v. State, 139 S.E2d 507, 110 Ga.App. 
625—Townsend v. State, 195 S.E2d 474, 127 Ga. 
App. 797. 

Ill.—People v. Adams, 185 N.E2d 676, 25 W.2d 568. 
People v. MiUer, 447 N.E2d 1060, 69 DlDcc. 
625, 113 IIl.App.3d 845. 

Iowa—State v. Wood, 111 N.W.2d 666, 253 Iowa 281— 
CJ5. cited in State v. Hraha, 193 N.W.2d 484, 
490. 

Kan.—City of Abilene v. Hall, 451 P.2d 188, 202 Kan. 
636. 

Mass.—Com. v. Brooks, 319 N.E2d 901, 366 Mass. 
423—Cora. v. Bernier, 322 N.E2d 414, 366 Mass. 
717. 

Mich.—People v. Koval, 124 N.W.2d 274, 371 Mich. 
453. 

People v. Keen, 223 N.W.2d 700, 56 Mich.App. 
84. 

Minn.—State v. Hansen, 206 N.WJd 352, 296 Minn. 
42. 

Miss.—Cutchens v. State, 310 So.2d 273, cert. den. 96 
S.Ct. 799,423 U.S. 1061, 46 L.Ed.2d 652-Jackson 
v. State, 310 So.2d 898. 

Mo.—^City of Kansas City v. Narron, App., 493 S.W.2d 
394. 

Neb.-State v. Fox, 128 N.W.2d 576, 177 Neb. 238. 
Nev.—Anderson v. State, 456 P.2d 445, 85 Nev. 415— 
Whittley v. Sheriff, Clark County, 491 P.2d 1282, 
87 Nev. 614. 

N.H.—State v. Lafountain, 231 A.2d 635, 108 N.H. 

219-State v. Green, 338 A.2d 549, 115 N.H. 241. # 
NJ.—State v. Tolbert, 241 A.2d 865, 100 NJ.Super. 
350-State v. Hudes, 321 A2d 275, 128 NJ.Super. 
589. 

N.M.—Apodaca v. Baca, 385 PJd 963, 73 N.M. 104. 

State v. Myers, App., 536 P.2d 280, 88 N.M. 16. 
N.Y.—People v. Magiera, 468 N.Y.S.2d 767,97 A.D.2d 
963. 

Pa.—Com. v. Tanchyn, 188 A.2d 824, 200 Pa.Super. 
148, cert den. 84 S.Ct. 138, 375 U.S. 866, 11 
LEd.2d 92—Com. v. Watkins, 344 A.2d 678, 236 
Pa.Super. 397.. 

Tex.—Dominguez v. State, Cr., 459 S.W.2d 628. 

Wash.—State v. Stephens, 500 P-2d 1262, 7 WasLApp. 
569, affd. in part, revd. in part on oth. grds. 519 
P.2d 249, 83 Wash.2d 485. 

Time of giving test 

(2) Other instances. 

Colo.—People v. Smith, 512 P.2d 269, 182 Colo. 228. 
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Kan.—State v. Armstrong, 689 P.2d 897, 236 Kan. 290. 
Degree of alcohol concentration 
(2) Other matters. 

Del.—De Salvatore v. State, 163 A.2d 244, 2 Storey 550 
Admissibility of test made before or after arrest 
Cal.—People v. Romero, 53 CaLRptr. 260, 244 C.A.2d 
495. 

Minn.—State v. Fors, 208 N.W.2d 733, 296 Minn. 524. 
N.Y.—People v. Young, 248 N.Y.S.2d 287, 42 Misc.2d 
540 

Wash.—State v. Silverthom, 513 P.2d 108, 9 Wash.App. 
295. 

State police rules 

N.Y.—People v. Fogerty, 273 N.Y.S.2d 343, 18 N.Y.2d 
664, 219 N.E2d 801. • 

People v. Donaldson, 319 N.Y.S.2d 172, 36 
A.D.2d 37. 

Not rendered Inadmissible because accused did 
not receive copy of report 

N.H.—State v. Fox, 270 A.2d 608, 110 N.H. 423. 
Presence of counsel not required 
N.H.—State v. Petkus, 269 A.2d 123, 110 N.H. 394, 
cert. den. 91 S.Ct. 1522, 402 U.S. 932, 28 LEd.2d 
867. 

Testimony by observer of test 
OkL—Raley v. State, Cr., 479 P.2d 609—Bowler v. 
State, Cr., 491 P.2d 785. 

Performance by or at direction of licensed phy¬ 
sician not prerequisite 

NJ.—State v. McMaster, 288 A.2d 583, 118 NJ.Super. 
476. 

Standards of procedures 
Iowa—State v. District Court of Iowa, In and For Linn 
County, 218 N.W.2d 641. 

OkL—Foy v. State, Cr., 533 P.2d 634. 

Suppression denied 

Me.—State v. Adams, 457 A.2d 416. 

Diagnostic, not law enforcement purposes 

Miss.—Ashley v. State, 423 So.2d 1311. 

Where there is a question of the 
reliability of the record of an alcohol 
test on its face, testimony of the tester 
is neither frivolous or pointless, but 
rather it is required before the record 
is admitted. 23 61 * 

23.61a. Md.—Moon v. State, 478 A.2d 695, 300 Md. 
354, cert. den. 105 S.Ct. 1170, 84 L.Ed.2d 320. 

23.63. DeL—State v. Bowen, Super., 336 A.2d 228, 
affd. 346 A.2d 172. 

Me.—State v. Granville, 336 A.2d 861. 

Mo.—State v. Krammc, App., 491 S.W.2d 24. 

Okl.—Penny v. State, Cr., 410 P.2d 553—Flynt v. State, 
Cr., 507 P.2d 586. 

Tex.—Bumpus v. State, Cr., 509 S.W.2d 359. 

Test held not too remote in point of time 
N.C.—State v. Oldham, 177 S.E2d 769, 10 N.CApp. 
172—State v. Sherrill 190 S.E2d 405, 15 N.CApp. 
590, 

Okl.—Warden v. State, Cr., 499 P.2d 937. 

Alternative method of admitting evidence 
Ariz.—State ex rel. Collins v. Seidel. 691 P,2d 678, 142 
Ariz. 587. 

23.64. Ariz.—State ex rel. Williams v. City Court of 
City of Tucson, Pima County, 487 P.2d 766, 15 
Ariz.App. 229. 

Cal.—People v. Noonan, 98 CaLRptr. 125, 20 CA.3d 
861 

Fla.—Gay v. City of Orlando, App., 202 So.2d 896. 
III.—People v. Krueger, 241 N.E2d 707, 99 IU.App.2d 
431—People v. Crawford, 318 N.E2d 743, 23 nL 
App.3d 398. 

Iowa—State v. Tieman, 206 N.W.2d 898. 

Minn.—State, Gty of St. Louis Park v. Quinn, 182 
N.W.2d 843, 289 Minn. 184. 
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Mo.—State v. HendeL App., 46S S.W.2d 664—State v, 
Hanson, App., 493 S.W.2d 8—State v. Hanrahan, 
App., 523 S.W.2d 619—State v. Hamaker, App., 
524 S.W.2d 176. 

State v. LarocheUe, 297 A.2d 223, 112 N.H. 392. 
sfj—State v. Magai, 232 A.2d 477, 96 NJ.Super. 109. 

M. Y.—People v. Donaldson, 319 N.Y.S.2d 172, 36 

A.D.2d 37. 

N. C—State v. Cooke, 155 S.E.2d 165—State v. Powell, 

184 S,E2d 243, 279 N.C. 608. 

N.D.-State v. Miller, 146 N.W^d 159. 

Ohio—City of Oregon v. Szakovits, 291 N.E2d 742, 32 
Ohio St.2d 271. 

Okl—Davis v. State, Cr., 541 P.2d 1352. 

Or.—State v. Osbum, App., 508 P.2d 837, 13 Or App. 
92. 

Pa.—Com. v. Knaub, 323 A.2d 366, 226 Pa.Super. 
526—Com. v. Sweet, 335 A.2d 420, 232 Pa.Super. 
372. 

Wash.—State v. Baker, 355 P.2d 806, 56 Wash.2d 846. 

Harmless error 

N.D.—State v. Fuchs, 219 N.W.2d 842. 

Test not too remote 

Ind.—Johnson v. State, 326 N.Eld 637, 164 Ind.App. 

12 . , 

N.Y.—People v. Hummel, 365 N.Y.S.2d 980, 81 
Misc.2d 280-People v. Smith, 366 N.Y.S.2d 557, 
81 Misc,2d 61. 

Documentary evidence not required 

N.Y—People v. Freeland, 460 N.Y.S.2d 907, 118 
Misc.2d 486. 

23.65. Drunkometer held accurate and reliable 
device 

NJ—State v. Johnson, 199 A.2d 809, 42 N.J. 146. 

23.66. Cal.—People v. Sykes, 47 CaLRptr 596, 238 
C.A.2d 156. 

Ga—Westbrooks v. State; 218 S.E2d 908, 135 Ga.App. 
807. 

Tex.—Jones v. State, 339 S.W.2d 677, 170 Tex.Cr.R. 
171—Larue v. State, 352 S.W.2d 118, 171 Tex. 
Cr.R. 550. 

SVis—State v. DwineD, App., 349 N.W.2d 739. 

Auto-Intoximeter 

Ga.—Stewart v. State, 299 $JL2d 134, 165 Ga.App. 62. 
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23.67. Field sobriety test 

NJL—State v. Araepault, 336 A.2d 244, 115 N.H. 109. 

23.69. Ga.—Elam v. State, 187 S.R2d 920, 125 Ga. 
App. 427. 

23.70. HI.—People v. Wheatley, 284 N.E2d 353, 5 
Ul.App.3d 827. 

23.71. Mo.—State v. Corsiglia, App., 435 S.W.2d 430. 
N.Y.—People v. Singer, 236 N.Y.S.2d 1011 

N.C—State v. Wade, 188 S.E2d 714,14 N.GApp. 414, 
cert den. 190 S.E2d 470, 281 N.C 627. 

Wash.—State v. Wetherell, 514 P.2d.l069, 82 Wa$h.2d 
865. 

Failure to show what test means 

Ohio—City of Cuyahoga Falls v. Mikolqczyk, 187 
N.R2d 197. 

Request for additional test 

Wis.—State v. Renaid, App. 367 N.W.2d 237, 123 
Wia.2d 458. 

Arrest and breath test necessary conditions 
precedent 

N.Y.—People v. Moselle, 439 N.E2d 1235, 57 N.Y.2d 
97, 454 N.YA2d 291 

23.72. DeL-Ajudah v. State, 234 A.2d 9ia 
D.C—Davis v. District of Columbia, App. 247 A.2d 

417. 

Ind.—CJ^L cited fa Ewing v. State, 310 N.E2d 571, 
578, 160 Ind.App. 138. 

Minn.-State v. Martin, 220 N.W.2d 361, 300 Minn. 
551 

Neb.—State v. Scbwade, 131 N.W.2d 421, 177 Neb. 
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Ohio—City of Columbus v. Glascock, 189 N.E 2d 889, 
117 Ohio App. 63, app dism. 185 N.E2d 437, 174 
Ohio St. 9 

Vt.—State v. Ross, 290 A.2d 38, 130 Vt. 235. 

Evidence held inadmissible 

(2) Other matters. 

Ark.—Jones v. Forrest City, 388 S.W.2d 386, 239 Ark. 

211 . 

23.73. Colo.—Gibbons v. People, 445 P.2d 408, 167 
Cola S3. 

Fla.—State v. Coffey, 212 So 2d 632. 

Timmons v. State, App., 214 So.2d 11, cert. den. 
90 S.Ct. 454, 396 U.S. 970, 24 L.Ed.2d 436. 

I1L—People v. Mankowski, 329 N.R2d 266, 28 Ill. 
App 3d 641. 

Ind—Hutton v. State, 207 N,E2d 816, 246 Ind. 589— 
Hensley v. State, 244 N.E2d 225, 251 Ind. 633. 
Iowa—State v. Richards, 229 N.W,2d 229. 

Md.—Mauldin v. State, 212 A.2d 502, 239 Md. 592. 
Mo.—State v. Hanson, App., 493 S.W.2d 8, 

Neb.—State v. Howard, 225 N.W.2d 391, 193 Neb. 45. 
N.H.-State v. Lafountain, 231 A.2d 635, 108 N H. 
219. 

NJ.—State v. Johnson, 199 A.2d 809, 42 NJ. 146. 
N.Y.—People v. Gurcey, 239 N.E.2d 351, 22 N.Y.2d 
224, 292 N.Y.S.2d 416 

People v. O’Donnell, 291 N.Y.S.2d 233, 30 
A.D.2d 731. 

N.Y.—People v. Blowers, 360 N.YA2d 369, 79 Misc.2d 
462-People v. Bartlett, 368 N.Y.S.2d 799, 82 
Misc.2d 152. 

Ohio-State v. Miracle, 294 N.R2d 903, 33 Ohio 
App.2d 289. 

S.D.—State v. Masteller, 198 N.W.2d 503, 86 S.D. 514. 
Tex.—Sockwell v. State, Cr., 429 S.W.2d 460. 

Vt.—State v. Bassett, 266 A.2d 438, 128 Vt. 453-State 
v. Jackman, 274 A.2d 511, 129 VL 191. 

Wash.—State v. Rochelle, 527 P,2d 87, 11 Wash.App. 
887. 

Consent required by statute 
Ill.—People v. Todd, 322 N.K2d 447, 59 fll.2d 534. 
Oral comment held sufficient 
N.Y.—People v. Duke, 311 N.Y.S.2d 312, 63 Misc.2d 
407. 

Statute held not applicable 

(3) Other matters. 

Minn.—State v. Capelle, 172 N.W.2d 556, 285 Mran. 
205. 

Tex.—Owen v. State, 347 S.W.2d 264, 171 Tex.Cr.R. 
236. 

Written consent not necessary 

NJ.—State v. Burger, 181 A.2d 30, 74 NJ.Super. 208. 
Tex.—Sartain v. State, 346 S.W.2d 337, 171 Tex.Cr.R. 
192—Dugan v. State, Cr., 377 S.W.2d 201—Maghe 
v. State, Cr., 377 SW^d 644. 

“Implied consent law” construed 

U.S—UR v. Gholson, D.C.Va., 319 F.Supp. 499. 
Cal—People v. Fite, 73 CaLRptr. 666, 267 GA2d 
685—People v. Brannon, 108 CaLRptr. 620, 32 
CA.3d 971. 

Colo—People v. Sanchez, 476 P.2d 980, 173 Cola 188. 
Del.—State v. Purcell, Super., 336 A.2d 223. 

Iowa—State v. Johnson, 145 N.W.2d 8,259 Iowa 599— 
Janson v. Fulton, 162 N.W.2d 438. 

Mo.—State v. Paul, App., 437 S.W.2d 98. 

Mont.—State v. Thompson, 674 P.2d 1094. 

Neb.—State v. Baker, 171 N.W.2d 798, 184 Neb. 724- 
State v. Howard, 225 N.W.2d 391, 193 Neb. 45. 
N.H—State v. Alcorn, 484 A.2d 1176, 125 N.H. 672. 
NJ,—State v. Kenderski, 239 A.2d 249, 99 NJ.Super. 
224—State v. Tolbert, 241 A.2d 865, 100 N.J.Su- 
per, 350-State v. Hudes, 321 A.2d 275, 128 NJ. 
Super. 589. 

N.D—Timm v. State, 110 N.W.2d 359. 

OkL—Marquardt v. Webb, 545 P.2d 769. 

Bailey v. City of Tulsa, Cr., 491 P.2d 316. 

Or.—State v. Fogle, 459 P.2d 873, 254 Or. 268. 

Pa.—Com. v. Quarles, 324 A,2d 452,229 Pa^uper, 363. 


S.D—State v. Batterman, 110 N.W.2d 139, 79 S.D 
191-State v. Werlinger, 170 N.W.2d 470, 84 S.D, 
282. 

Utah—Bean v. State Dept, of Public Safety, Drivers' 
License Division, 362 P.2d 750, 12 Utah2d 76- 
State v. Cruz, 446 P.2d 307, 21 Utah2d 406. 

Vt.—State v. Auger, 196 A.2d 562, 124 Vt. 50. 

Wis—Scales v. State, 219 N.W.2d 286, 64 Wis.2d 485. 
Evidence held sufficient to show consent 
Fla.—Ashmore v. State, App., 214 So.2d 67. 

Ill—People v. Naseef, 2 Dist, 468 N.R2d 466, 82 
Ill.Dec. 204, 127 Ill.Appi3d 70. 

Ky—Washburn v. Com., 433 S.W.2d 859. 

N.C—State v. Randolph, 159 S.E2d 324,273 N.C. 120. 
Tenn—Robmson v. State, 347 S.W.2d 41, 208 Term. 
521. 

Fee v. State, Cr., 497 S.W.2d 748. 

Tex—Maghe v. State, Cr., 377 S.W.2d 644. 

Accused under guardianship 
Conn.—State v. Tarcha, CirA.D, 207 A.2d 72, 3 Conn. 
Or, 43. 

Prior refusal not bar 

N.Y—People v. Stud, 463 N.Y.Sld 73, 93 A.D.2d 951. 
Okl—Born v. State, Cr., 397 P.2d 924, cert. den. 85 
S.Ct. 718, 379 U.S. 1000, 13 LEd.2d 701. 

Coerced consent insufficient 
U.S.—Graves v Beto, D.GTex., 301 F.Supp. 264, affcL, 
C.A., 424 FOd 524, cert. den. 91 S.Ct. 353, 400 
U.S. 960, 27 L.Ed.2d 269 
DeL-State v. Purcell, Super., 336 A.2d 223. 

N.Y—People v. Stone, 491 N.Y.S^d 921, 128 Misa2d 
1009. 

N.C—State v. Mobley, 160 S.R2d 334, 273 N.C. 471. 
Consent ineffective unless statutory require¬ 
ments met or waived 
Del.—State v. Purcell, Super., 336 A.2d 223. 
Iowa-State v. Wallin, 195 N.W.2d 95. 

N.C—State v. Tyndall, 197 S.R2d 598, 18 N.GApp. 
669, cert den. 199 S.R2d 662, 284 N.C 124. 

Failure to sign written form concerning refusal 
rights immaterial 

Ohio—State v. BridenthaL 288 N.R2d 850, 32 Ohio 
App.2d 130. 

No need for arrest 

Miss.—Jackson v. State, 310 So.2d 898. 

N.Y—People v. Flynn, 340 N.Y.S.2d 837, 73 Misc.2d 
178. 

Failure to consent immaterial 
La.—State v. Austin, 278 So.2d 481, app. after remand, 
App., 302 So2d 381. 

Or—State v. Enoch, 536 P.2d 460, 21 Or.App. 652. 
Express consent not necessary 
N.M.—State v. Trujillo, App., 510 P.2d 1079, 85 N.M. 
208. 

Applicability of statute 

Pa.—Com. v. Wolpert, 308 A.2d 120, 224 Pa.Super. 
361. 

Waiver 

S.D.—State v. Walz, 218 N.W.2d 480, 88 S.D. 261 

Burden of proof 

NJ.—State v. Hudes, 321 A.2d 275, 128 NJ.Super. 589. 

Intentional deception as to applicability sot re¬ 
quiring suppression 

Ariz—Knoblich v. City Court of City of Tucson, App., 
657 Pld 906, 134 Ariz. 493. 

Consent not necessary when not under arrest 

Tex.—Burkhalter v. State, App. 14 Dist, 642 S.WJd 
231. 

Evidence of refusal admissible 

Or.—State v. Forney, 695 Pld 929, 72 Or.App. 220. 
Tex.—Ashford v. State, App,,’ 658 S.W.2d 216, 
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Ch a ngin g mind regarding test following officer’s 
delay 

Ariz.—Amos v. Bowen, App., 693 P.2d 979, 143 Anz. 
324. 

No duty to comply 

U.S.—Riven v. U.S., CA.Cal., 368 F.2d 362. 

Ill.—People v. Bies, 276 N.R2d 364, 2 Ill.App.3d 100! 
Wyo.—Hammer v. Town of Jackson, 524 P.2d 884. 
Test requested by accused admissible even 
where statutory requirements omitted 
Iowa—State v. Wallin, 195 N.W.2d 95. 

Failure to administer not deprivation of right 
Ill.—People v. Mankowski, 329 N.E2d 266, 28 111. 
App.3d 641. 

23.75. NJ.—State v. Hudes, 321 A.2d 275, 128 NJ. 
Super. 589. 

N.Y.—People v. Batista, 491 N.Y.S.2d 966, 128 Misc.2d 
1054. 

23.76. Cal.—People v. Kraft. 84 Cal.Rptr. 280, 3 
CAM 890. 

Colo.—Compton v. People, 444 P.2d 263, 166 Colo. 
419. 

HI.—People v. SelC 291 N.E2d 282, 8 M.App.3d 1003, 
affd. 322 N,E2d 447, 59 U1.2d 534. 

Kan.—State v, Brunner, 507 P.2d 233, 211 Kan. 596. 
Ky.—Washburn v. Com., 433 S.W.2d 859. 

Me.—State v. Granville, 336 A.2d 861. 

Mont.—State v. Mangels, 531 P.2d 1313, 166 Mom. 
190, 

Neb.—State v. Howard, 225 N.W.2d 391, 193 Neb. 45. 
N.M.—State v. Richereoo, App., 535 P.2d 644, 87 N.M. 

437, cen. den. 535 P.2d 657, 87 N.M. 450. 

N.Y.—People v. Blowers, 360 N.Y.S.2d 369, 79 Misc 2d 
461 

Or.—State v. Annen, 504 P.2d 1400, 12 Or.App. 203. 
Pa.—Com. v. Brown, 302 A.2d 475, 225 PaSuper. 
289—Com. v. Wolpert, 308 A.2d 120, 224 Pa.Su- 
per. 361. 

Absence of coercion 

(2) Other statements. 

N.C.—State v. Eubanks, 196 S.R2d 706, 283 N.C. 556. 
Wyo.—Olson v. State, 698 P.2d 107 (overruling State v. 
Chastain, 594 P.2d 458 and State v. Marquez, 638 
P.2d 1292, to the cadent they conflict.) 

Request by officer 

(2) Officer justified in requesting submission. 

N.Y.—People v. Donaldson, 319 N.Y.Sld 172, 36 

AD.2d 37. 

(3) Other statements. 

N.H.—State v. Wildman, 267 A.2d 575, 110 N.H. 340. 

Failure to advise accused 

(2) Right to independent test in addition to one 
directed by officer. 

Ga.—State v. McCard, 326 S.E2d 856, 173 Ga-App. 
504. 

Neb.—State v. Miller, 328 N.W.2d 769, 213 Neb. 274, 
mod. on oth. grds., 350 N.W.2d 512,217 Neb. 389. 
Ohio—State v. Myers, 271 N.R2d 245, 26 Ohio SL2d 
190-State v. Mohr, 271 N.R2d 254,26 Ohio St.2d 
204. 

(3) Other statements. 

US.—Newbouse v. Mbteriy, CACaL, 415 F.2d 514, 
cert den, 90 S.CL 1001, 397 U.S* 966, 75 L.Ed.2d 
258. 

Government of Virgin Islands v. Quinones, D.C. 
Virgin.Islands, 301 F.Supp. 246. 

Ala.—Harper v. City of Troy, CrApp., 467 So,2d 269. 
Ariz.—State v. Zaragoza. 522 P.2d 552, 21 ArizApp. 
596. 

Cal—People v. Brannon, 108 CaLRptr. 620, 32 GA.3d 
971. 

Fk.—Stale v. Lie&rt, App.. 247 SoJd 18. 

La.—State v. Singer, 4 Or., 457 So.2d 690, wnt den. 
458 So.2d 465-State v. Cole, App., 466 Sold 66. 
writ den. 468 Sa2d 1208. 

Mich.—People v. Gilbert, 154 N.W.2d 800, 8 Mich. 
App, 393-People v. Egner, 156 N.Wld 605, 9 
MicEApp. 212—People v. Thornton, 157 N.W.2d 
49a 9 MkkApp. 536. 


N.C.—State v. McCabe, 161 S.E2d 42, l N.C App. 
237 — State v. Allen, 188 S.E2d 568, 14 N.C.App. 
485—State v. Holton, 205 S E.2d 335, 22 N.C.App. 
27—State v. Fuller. 209 S.E2d 805, 24 N.C App. 

38. 

Ohio—Proffitt v Rice, 248 N.R2d 239, 18 Ohio Misc 
. 130. 

S.D—State v. Spry, 207 N.W.2d 504, 87 S.D. 318. 
Wash.—City of Mercer Island v, Walker, 458 P.2d 274, 
76 Wa$h.2d 607. 

Extraction of blood as incidental to arrest 
Ca!.—People v. Brannon, 108 Cal.Rptr. 620, 32 CA.3d 
971. 

(2) Other statements 

S.D.—State v. Spry, 207 N.W.2d 504, 87 S.D. 318. 
Advice as to revocation of license 
(2) Other statements. 

Ga.—Purvis v. State, 199 S.R2d 366, 129 Ga.App. 208. 
N.C—State v. Eubanks, 196 S.E.2d 706, 283 N.C. 556. 
State statute irrelevant in federal prosecution 
U.S.—U.S. V. Eubanks, CA.Va,, 435 F.2d 1261 
Probable cause for test without arrest held suf¬ 
ficient 

Colo.—People v. Kokesh, 486 P.2d 429, 175 Colo. 206. 
Ind.—DeVaney v. State, 288 N.E2d 732, 259 Ind. 483. 
Tex.—Pesina v. State, Cr.App., 676 S.W.2d 122. 

In spite of statute authorizing test on person 
incapable of refusal 

Alaska—Bass v. Municipality of Anchorage, App., 692 
P.2d 961. 

Additional test required 

Wis.—State v. Renard, App., 367 N.W.2d 237, 123 
Wisld 458. 

Time limitation for electing submission or not 
held unaffected 

Ohio—In re Brooks, 271 N.E.2d 810, 27 Ohio St.2d 66. 
Right of accused to withdraw “implied consent” 
La.—State v. Graham, 278 So.2d 78. 

Refusal necessary for suppression 
N.Y.—People v. McGroder, 367 N.Y.S.2d 714, 81 
Mi$c.2d 1081. 

Refusal to submit precludes later complaint 

I1L—People v. Mankowski, 329 N.R2d 266, 28 Ill. 
App. 3d 641. 

Implied consent immaterial 
Ark.—Turner v. State, 527 S.W.2d 580, 258 Ark. 425. 
Failure to afford reasonable opportunity to con¬ 
tact attorney 

Alaska—Copelin v. State, 659 P.2d 1206, app. after 
remand 676 F.2d 608, cert. den. 105 S.Ct. 430, 83 
L.Ed.2d 357. 

23.77. Iowa—State v. Boner, 186 N.W.2d 161, app. 
after remand 203 N.W.2d 198. 

N.Y.—People v. Young, 248 N.Y.S.2d 287, 42 Miscld 
540. 

Unavailability of test results 

Me.—State v. Pineau, 491 A.2d 1165. 

23.78. Ga.—Purvis v. State, 199 S.E2d 366, 129 Ga. 
App. 208. 

III.—People v. Mankowski, 329 N.R2d 266, 28 Ill. 
App.3d 641. 

Me.—State v. Granville, 336 A2d 861. 

Tenn.—Ritter v. State, 462 S.W.2d 247, 3 Tenn.Cr.App. 
372. 

Utah—State v. Bryan, 395 P.2d 539, 16 Utah2d 47. 
Wash.—State v. Cornell, 462 P.2d 949, 1 WashApp. 
425. 

Failure to advise accused of constitutional 
rights 

Miss.—Cutchens v. State, 310 So.2d 273. Cert, den, 96 
S.Ct. 799, 423 U.S. 1061, 46 L.Ed.2d 652. 

Ohio—City of Piqua v. Hinger, 238 N.R2d 766, 15 
Ohio St.2d 110, cert. den. 89 S.Ct. 484, 393 U.S. 
1001, 21 LEd.2d 466, reh. den. 89 S.Ct. 1452, 394 
US 994, 22 LEd.2d 772. 

Okl.—Haywood v. State, Cr., 513 P.2d 321 


S.D.—State v. Big Head, 363 N.W.2d 556 (recognizing 
pnor overruling of State v. Buckingham, 90 S.D. 
198, 240 N.W.2d 84.) 

Vt.—State v. LaFleche, 253 A.2d 124, 127 Vt. 482. 

Miranda warnings inapplicable 

La.—State v. McCoy, App., 457 So.2d 887. 

Or.—State v. Gamer, 689 P.2d 323, 70 Or.App. 199. 
Miranda warnings for numbers-field sobriety 
test 

Ariz.—State v. Theriault, App., 696 P.2d 718, 144 Ariz. 
166. 

No constitutional right to consult counsel 
Kan.—State v. Bristor, 691 P.2d 1, 236 Kan. 313. 
Miranda warnings inapplicable to chemical tests 
taken under implied consent law 
Okl.—State v. Carson, Cr., 512 P.2d 825. 

Vt.—State v. Mastaler, 285 A.2d 776, 130 Vt 44—Veil. 

leux v. Springer, 300 A.2d 620, 131 Vt. 33. 

Rule applicable where test not under implied 
consent statute 

Iowa—State v. Hraha, 193 N.W.2d 484. 

Omitting implied consent statute warnings fatal 
although Miranda warnings given 
Wash.—State v. Krieg, 497 P.2d 621, 7 WashApp. 20. 
Unequivocal request necessary 
Iowa—State v. Richards, 229 N.W.2d 229. 

Under “implied consent” statutes 
the power to conduct or approve a 
driver intoxication test may be limited 
to particular agencies. 23 - 78 * 

23.78a. Person possessing valid permit by 
state toxicologist 

Miss.—Cutchens v. State, 310 So.2d 273. Cert. den. 96 
S.Ct. 799, 423 U.S. 1061, 46 L.Ed.2d 651 i 
Wash.—Bell v. Department of Motor Vehicles, 496 P.2d 
545, 6 WashApp. 736. 

Compliance with department of health regula¬ 
tions prerequisite 

Mo.—State v. Sinclair, App, 474 S.W.2d 865. 
Breathalyzer test in accordance with approved 
methods admissible 

Wash.—City of Olympia v. Sprout, 492 P.2d 586, 5 
WashApp. 897. 

Breathalyzer test not in accordance with ap¬ 
proved methods inadmissible 
Mo.—State v. Sinclair, App., 474 S.W.2d 865. 

N.C.—State v. Warf, 192 S.R2d 37, 16 N-CApp. 431. 
Blood test offered and refused as prerequisite to 
officer’s requesting breath test 
Iowa—State v. Williams, 201 N.W.2d 710. 

23.79. Ill.—People v. Todd, 322 N.R2d 447, 59 IU.2d 
534. 

23.80. U.S.—Government of Virgin Islands v. Qui¬ 
nones, D.C.Virgin Islands, 301 F.Supp. 246. 

Colo.—People v. Fidler, 485 P.2d 725, 175 Colo. 90. 
Conn.—State v. Munroe, 171 A.2d 419, 22 ConnuSup. 
321, 1 Conn.Cir. 5. 

Ga.—Strong v. State, 202 S.R2d 428, 231 Ga. 514, 79 
AL.R.3d 317, cert. den. 94 S.Ct 2408, 416 U.S. 
994, 40 L.Ed.2d 773. 

La.—State v. Graham, 278 So.2d 78—State v. Austin, 
282 Sold 711. 

Mont.—State v. Deshner, 489 Pld 1290, 158 Mont. 
188—State v. Mangels, 531 P.2d 1313, 166 Mont 
190. 

Neb.—State v. Howard, 225 N.W.2d 391, 193 Neb. 45. 
N.Y.—People v. Hall, 457 N.Y.S.2d 58a 91 AD.2d 
1002, affd. 462 N.R2d 136, 61 N.Y.2d 834, 473 
N.Y.S.2d 959. 

People v. McGroder, 367 N.Y.S.2d 714,' 81 
Misc.2d 1081. 

Or.—State v. Greenough, 491 P.2d 630, 7 Or.App. 520. 
Wash.—City of Seattle v. Sage, 523 P.2d 942, 11 Wash. 
App. 481. 

Wis.—Scales v. State, 219 N.W.2d 286, 64 Wis.2d 485. 
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No distinction between consent to taking of sample 
ind consent to use of test result as evidence in prosecu- 
ion. 

[owa—State v. Findlay, 145 N.W.2d 650, 259 Iowa 733. 
Favorable Inference for defendant on failure to 
obtain 

Vid.—State v. Werkheiser, 474 A.2d 898, 299 Md. 529. 

Where a blood test is administered 
jy a private hospital for diagnostic 
purposes independently from the po¬ 
lice, the fact that the accused refuses 
■jo submit to a police breathalyzer ex¬ 
unination does not render the blood 
a st inadmissible. 23 81a 

13.81a. Alaska—Nelson v. State, App., 650 P.2d 426. 

The state has a legal right to require 
diat a motorist arrested for driving 
inder the influence of alcohol submit 
■jo a test for intoxication. 23 82 

13.82. Mich.—People v. Keen, 223 N.W.2d 700, 56 
Mich.App. 84. 

VJ.—State v. Macuk, 268 A.2d 1, 57 NJ. 1. 

SfJ.—State v. Hudes, 321 A.2d 275, 128 NJ.Super. 589. 
M.Y.—People v. McGroder, 367 N.Y.S.2d 714, 81 
Misc.2d 1081. 

^.C.—State v. Dail, 214 S.R2d 219, 25 N.C.App. 552, 
cert. den. 217 S.R2d 669, 288 N.C. 245. 

Order held fatally defective 

M. Y.—People v. Schmitt, 460 N.Y.S.2d 477, 118 

Misc.2d 374. 

Drug intoxication. The admissibili¬ 
ty of evidence of tests made to deter¬ 
mine whether accused is under the in¬ 
fluence of drugs has been con¬ 
sidered. 23 - 83 

23.83. Evidence held admissible 

ES.—U.S. V. Bates, C.A.Tex., 512 F.2d 56. 

Ma.—Rupert v. State, Cr., 310 So.2d 501, 54 Ala. App. 
578. 

t)onn.^State v, Blanchard, 271 A.2d 860, 6 Conn.Cir. 

303, cert. den. 266 A2d 71. 

[nd.—Jones v. State, 324 N.R2d 828, 163 IndApp. 454. 
Tex.—Boatright v. State, Cr., 472 S.W.2d 765. 
Applicability of “implied consent;” law 
Oonn.—State v. Blanchard, 271 A.2d 860, 6 Conn.Cir. 
303, cert. den. 266 A.2d 71. 

Negative results of liquor intoxication as not 
precluding drug intoxication 

Ark.—Johnson v. State, 473 S.W.2d 155, 251 Ark. 291. 
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30. m.— People v. Griffin, 198 N.R2d 115, 48 Ill. 
App. 148. 

303. Discretion of court 

Mass.—Com. v. LePage, 226 N.E.2d 200, 352 Mass. 
403. 

Identification from line-up 

Md.—Roberts v. State, 452 A.2d 1271,53 Md.App. 257, 
afTd. 469 A.2d 442, 298 Md. 261. 

31. D.C—U.S. v. Joyner, 492 F.2d 650, 160 U.S.App. 
D.C 384, cert den. 95 S.Ct 94,419 U.S. 852, 42 
LEd.2d 83. 

Md.—'Terrell v. State, 239 A.2d 128, 3 MdApp. 340. 
Mo.—State v. Fields, 434 S.W.2d 507. 

N. D.—State v. Ivenon, 187 N.W.2d 1. Cert. den. 92 

S.Ct 322, 404 U.S. 956, 30 L.Ed.2d 273. 

Opinion evidence rather than hearsay 

N.Y.—People v. Centolelli, 305 N.Y.S.2d 279, 61 
Misc.2d 723. 

32. Mass.— Com. v. LePage, 226 N.R2d 200, 352 
Mass. 403. 


N.C.—State v. Rowland, 139 S.E2d 661, 263 N.C 353, 
18 A.LR.Bd 1212. 

33. Md.—CJJS. cited in Terrell v. State, 239 A2d 
128, 134, 3 Md.App. 340. 
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35. Md.—GJ.S. cited in Terrell v. State, 239 A.2d 
128, 137, 3 Md.App. 340. 

36. N.Y.—People v. Centolella, 305 N.Y.S.2d 279, 61 
Misc.2d 723. 

37. Md.— CJS. cited in Terrell v. State, 239 AJd 
128, 137, 3 Md.App. 340. 

45. Mo.—State v. Fields, 434 S.W.2d 507. 

N.J.—CJ.S. quoted at length in State v. Wanczyk, 482 
A.2d 964, 967, 196 NJ.Super. 397. 

N.Y.—People v. Centolella, 305 N.Y.S.2d 460, 61 
Misc.2d 726. 

N.C.—State v. Rowland, 139 S.R2d 661, 263 N.C 353, 
18 A.LR.3d 1212. 

46. N.D.—State v. Iverson, 187 N.W.2d 1, cert den. 
92 S.Ct. 322, 404 U.S. 956, 30 L.Ed.2d 273. 

Foundation held sufficient 

N.Y.—People v. Centolella, 305 N.Y.S.2d 460, 61 
Misc.2d 726. 

N.C—State v. Bines, 173 S.E.2d 605, 8 N.C.App. 1, 
cert. den. 92 S.Ct. 1318, 405 U.S. 1040, 31 LEd.2d 
580. 
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54. N.C.—State v. Rowland, 139.S.R2d 661, 263 
N.C 353, 18 A.LR.3d 1212. 

§ 647. Direct Testimony as to Intent 
or Motive 

58,50. US.—Roe v. U.S., C.A.Tex., 316 F.2d 617. 

Cal.—People v. Smith, 23 Cal.Rptr. 5, 204 C.A.2d 797. 

Ga,—Cain v. State, 145 S.E.2d 773, 112 GaApp. 646. 

Diminished responsibility 

Mich.—People v. Lynch, 208 N.W.2d 656, 47 Mich. 
App. 8, 61 A.LR.3d 1195. 

59. U.S.—Fineberg v. U.S., C.ACaL, 393 F.2d 417— 
U.S. v. Brown, C.A.Kan., 411 F.2d 1134, app. 
after remand 446 F.2d 1119. 

Full exposition of pertinent evidence 

U.S.—Rhodes v. U.S., C.A.W.Va., 282 F.2d 59, cert, 
den. 81 S.Ct. 275, 364 U.S. 912, 5 LEd.2d 226. 

Direct or circumstantial evidence 

(1) U.S.—Black V. U.S., C.AMo., 309 F.2d 331, cert. 

den. 83 S.Q. 880, 372 U.S. 934, 9 L.Ed.2d 765. 
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60. Ill.—People v. Bazzelle, 264 N.R2d 457, 130 I1L 
App.2d 131, cert den. 98 S.Ct 122, 404 U.S. 836, 
30 L.Ed.2d 68. 

61. U.S.—U.S. v. Durant, D.C.I11., 208 F.Supp. 890. 

Exclusion held not error 

(2) Other matters. 

Cal.—People v. Smith, 48 Cal.Rptr. 382, 409 P.2d 222, 
63 C.2d 779, cert den. 87 S.Ct 2119, 388 U.S. 913, 
18 L.Ed.2d 1353, reh. den. 88 S.Ct 13, 389 U.S. 
898, 19 LEd.2d 211. 

Testimony of mental condition inadmissible 

Wit—State v. Anderson, 187 N.W.2d 335, 51 Wis.2d 
557. 

62. Ala.—Hilley v. Hilley, 157 So2d 215, 275 Ala. 
617. 

N.C.—State v. Humphrey, 196 S.R2d 516, 283 N.C 
570. 

Defendant's opinion as to intent of wife who 
jumped in river 

NJ.—State v. Myers, 81 A.2d 710, 7 NJ. 465, 25 
A.LR.2d 1171. 

63. Tex.—White v. State, Cr., 486 S.WJd 377. 

64.5. Ga.—Cain v. State, 145 S.R2d 773, 112 Ga. 

App. 646. 

Idaho—State v. Johnson, 447 P.2d 10, 92 Idaho 533. 
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N.C.—State v. Stanley, 299 S.E2d 464, 60 N.CApp. 
568. 

Okl.—Ryans v. State, Cr., 420 P.2d 556. 

NJ—State v. Myers, 81 A.2d 710, 7 N.J. 465, 25 
A.L.R.2d 1171. 

64.10. Proper foundation 

Wash.—State v. Welsh, App., 508 P.2d 1041. 

65. Mo.—CJJS. quoted in State v. Chamineak, 343 
S.W.2d 153, 161. 

66. Ariz.—State v. Wallace, 399 P.2d 909, 97 Ariz. 
296. 

Cal—People v. Steele, 46 CaLRptr. 704, 237 C.A.2d 
182. 

People v. Wepplo, 178 P.2d 853, 78 Cal.App.2d 
Supp. 959. 

Colo.—Walker v. People, 489 PJd 584, 175 Cola 173. 
People in Interest of J. S. C. v. J. S. C., 493 P.2d 
671, 30 Colo.App. 381. 

Ill.—People v. Smalley, 294 N.R2d 305, 10 IRApp.3d 
416. 

Md.—Wilson v. State, 242 A2d 194, 4 MdApp. 192, 
cert. den. 89 S.Ct. 1467, 394 U.S. 975, 22 L.Ed.2d 
754. 

Mo.—GXS. quoted in State v. Chamineak, 343 S.W.2d 
153, 161—State v. Bevineau, 460 S.W.2d 683. 
N.Y.—People v. Singleton, 251 N.Y.S.2d 714, 21 
A.D.2d 907—People v. Stewart, 325 N.Y.S.2d 533, 
37 AD.2d 908. 

N.C—State v. Freeman, 187 S.R2d 59, 280 N.C 622. 
Or.—State v. Turner, 404 P.2d 187, 241 Or. 105. 
Exclusion of testimony held improper 
Ark.—Reno v. State, 406 S.W.2d 372, 241 Ark. 127. 
Ill—People v. Millet, 208 N.R2d 670, 60 IU.App.2d 22. 
Self-defense 

111.—People v. Dixon, 295 N.R2d 556, 10 Dl.App.3d 
1038. 
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70. Ala.—Siebold v. State, 253 So.2d 302, 287 Ala. 
549. 

West v. State, 163 So.2d 222, 42 AlaApp. 312. 
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72.5. U.S.—Roe v. U.S., GATex., 316 F.2d 617. 
Ala.—Felton v. State; Cr., 252 So.2d 108, 47 AlaApp. 

182. 

73. Ala.—Anderson v. State, 122 So.2d 523, 40 Ala. 
App. 648, cert. den. 122 So.2d 525, 271 Ala. 696. 

74. Conn.—State v. Tode, Cir.AD., 184 A.2d 549, 23 
Conn.Sup. 454, 1 Conn.Cir, 308. 

Mo.—State v. Adams, 380 S.W.2d 361 

Fear 

(3) Other matters. 

Ala.—Scott v. State, 30 So.2d 689, 249 Ala. 304. 

75. Ala.—Shadle v. State, 194 So.2d 538, 280 Ala. 
379—Wallace v. State, 275 So.2d 634, 290 Ala. 
201 . 

Cal.—People v. Guyette, 41 CaLRptr. 875, 231 GA2d 
460. 
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75.5. U.S.—Jarvis v. U.S., CA.Ariz., 312 F.2d 563. 
Ala.—Fillman v. State, 127 So.2d 628, 41 AlaApp. 175, 

cert. den. 127 So.2d 632, 271 Ala. 698. 

Material matters not disclosed by minutes 

(1) Iowa—State v. McNeaL 167 N.W.2d 674. 
Testimony held competent 
D.C.—Jackson v. U.S., CA., 331 F.2d 816, 118 VS. 
App.D.C. 70. 

§ 649 . Compelling Accused to Cri¬ 
minate Himself 

77. VS .—Shotwdl Mfg. Ca v. U.S., I1L, 83 S.Ct. 448, 
371 U.S. 341, 9 LEdL2d 357, cert. den. 83 S.CL 
931, 372 VS, 95E 9 L.EcL2d 975—Malloy v. 
Hogan, Conn., 84 S.Ct. 1489, 378 VS. 1, 12 
L.Ed.2d 653—Murphy v. Waterfront Commission 
of New York Harbor, U.S.NJ., 84 S.CL 1594, 378 
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US. 52* 12 LEd2d 678, motion den. 85 S.Ct. 183. 
379 US. 898, 13 L.Ed.2d 174-Hoffa v. U.S., 
Team, 87 S.Ct. 408, 385 U.S. 293, 17 L.Ed.2d 374, 
reh. den. 87 S.Ct. 970. three eases, 386 U.S. 940, 
951, 17 L.Ed.2d 880, reh. den. 87 S.Ct. 971, 386 
US. 940,951, 17 L.Ed.2d 880—Davis v. Mississip¬ 
pi, Miss., 89 S.O. 1394, 394 US. 721, 22 L.Ed.2d 
676, app. after remand 255 So.2d 916, cert. den. 93 
S.Ct. 191, 409 U.S. 855, 34 LEd.2d 99—Min¬ 
nesota v. Murphy, Minn., 104 S.Ct. 1136, 465 U.S. 
420, 79 LEd.2d 409, reh. den. 104 S.Ct. 1932, 80 
LEd.2d 477, on remand 348 N.W.2d 764. 

Cal.—People v. Underwood, 37 Cal.Rptr. 313, 389 P.2d 
937, 61 C2d 113—People v. Sharer, 40 Cal.Rptr. 
851, 395 P.2d 899, 61 C.2d 869. 

People v. Champion, 71 CaLRptr. 113, 265 
C.A.2d 29. 

Cola—People ex rel. McKevitt v. District Court of 
Second Judicial Dist., 447 P.2d 205, 167 Colo. 221. 

Conn.—State v. Pascarelli, Cir.A.D., 198 A.2d 239, 2 
Conn.Cir. 305, certification den., 197 A.2d 944,151 
Conn. 730. 

Fla.—Reddish v. State, 167 So.2d 858—State v. Coffey, 
212 Sa2d 632. 

Gardner v. State, App., 170 So.2d 461—Carter v. 
State, App., 199 Sa2d 324. 

Qa.—Creamer v. State, 192 S.E2d 350, 229 Ga. 511, 
cen, dism. 93 S.Q. 1454,410 US. 975, 35 L.Ed.2d 
709. 

Kan.—State v. Emory, 375 P.2d 585, 190 Kan. 406. 

Ky.—ShuU v. Com., 475 S.W.2d 469. 

Minn.—State v. CHson, 143 N.W.2d 69, 274 Minn. 225. 

Neb.—State v. Bittner, 196 N.W.2d 186, 188 Neb. 298, 
cert. den. 93 S.Ct. 123, 409 US. 875, 34 L.Ed.2d 
127. 

NJ.—State v. Jefferson, 245 A.2d 30, 101 NJ.Super. 
519. 

N.Y.—People v. Parisi, 249 N.Y.S.2d 493, 42 Misc.2d 
607—In re David Putnam, 308 N.Y.S.2d 896, 62 
Misc.2d 426. 

N.C.—State v. Guffey, 134 S.E2d 619, 261 N.C. 322. 

Ohio—In re Agler, 249 N.E2d 808, 19 Ohio St.2d 70, 

OkL— CJS, dted in Cox v. State, Cr., 395 P.2d 954, 
957. 

Pa.—Com. v. Pierce, 303 A2d 209, 451 Pa. 190, cert, 
den. 94 $.Ct 164, 414 U.S. 878, 38 L.Ed,2d 124. 

R.I.—Bishop v. Lanflois, 256 A.2d 20, 106 R.I. 56. 

Tex.—Brumfield v. State, Cr., 445 S.W.2d 732. 

Utah—State v. Lopez, 451 P.2d 772, 22 Utah 2d 257. 

Wash.—State v. Green, 425 P.2d 913, 70 Wash.2d 955, 
cert. den. 88 S.Ct. 598, 389 U.S. 1023, 19 L.Ed.2d 
670. 

Basis of rnk 

(2) Other matters. 

US.—Miranda v. State of Am., Ariz., Cal & N.Y., 86 
S.Ct, 1602, 384 U.S, 436, 16 LEd.2d 694, 10 
AUL3d 974, reh. den. 87 S-fct. 11, 385 U.S. 890, 
17 LEd-2d 121—Application of Gault, Ariz., 87 
S-Ct. 1428, 387 US. 1, 18 L.Ed.2d 527. 

OH —People v. Thomas, 91 CaLRptr. 867, 12 C.A.3d 

1102. 

Forftfare proceeding, etc. 

US.—UA v. U.S. Coin and Currency, Ill., 91 S.Ct. 
1041, 401 US, 715, 28 EEd.2d 434. 

US. v. $2,660.00 in Currency, C.A.Tex., 441 
F.2d 535, 

US. v. One 1963 Cadillac Coupe de Ville, Two- 
Door, D.GMa, 250 F.Supp. 183. 

Iaterrog st orici 

N.Y.—Monroe Community College v. Hughes, 311 
N.Y^2d 325, 63 Mbc,2d 117. 

VMatioa not sanctioned 

(3) The right is inalienable and is to be protected even 

if an individual critmoal may go unpunished. 

Fhu—Coffins v. State, App., 143 Sa2d 7(0. 

(4) Other matters. 

US.—Miranda v. State of Ariz., Ariz., Cal & N.Y., 86 
S.CI. 1602, 384 US. 436, 16 LEd.2d 694, 10 
A.LR.3d 974, reh. den. 87 S.Ct 11, 385 US. 890, 

17 LEd.2d 121. 


Cal.—People v. Varnum, 59 Cal.Rptr. 108, 427 P.2d 
772, 66 C.2d 808, app. dism. cert. den. 88 S.Ct. 
1208, 390 U.S. 529, 20 L.Ed.2d 86. 

Constitutional right held not violated 

U.S.—U.S. V. Vance, C.A.Ga., 730 F.2d 736, reh. den. 
736 F.2d 1528. 

Barrett v. Kunzig, D.C.Tenn., 331 F.Supp. 266, 
cert. den. 93 S.Ct. 232, 409 U.S; 914, 34 L.Ed.2d 
175. 

Ala.—Mayes v. State, 145 So.2d 849, 41 Ala.App. 607. 
Ariz.—State v. Crow, 457 P.2d 256, 104 Ariz. 579- 
State v. Brady, 469 P.2d 77, 105 Ariz. 592 
Ark.—Cassady v. State, 463 S.W.2d 96^ 249 Ark. 1040. 
CaL—People v. Mendoza, 60 Cal.Rptr. 5, 251 GA.2d 
835—People v. Limon, 60 Cal.kptr. 448, 252 
C.A.2d 575—People v. Duty, 74 Cal.Rptr. 606, 269 
C.A.2d 97—Martin v. Superior Court for Santa 
Clara County, 95 Cal.Rptr. 110, 17 C.A.3d 412. 
Colo.—Self v. People, 448 P.2d 619, 167 Colo. 292-Ve- 
larde v. People, 466 P.2d 919, 171 Colo. 261. 
Conn.—Consiglio v. Warden, Connecticut State Prison, 
276 A. 2d 773, 160 Conn. 151. 

D.C.—Jackson v. U.S., C.A., 351 F.2d 821, 122 U.S. 
App.D.C. 124—U.S. v. Marcey, C.A., 440 F.2d 
281, 142 U.S,App.D.C. 253. 

McKoy v. U.S., App., 263 A2d 645. 

Fla.—State v. Carpenter, 222 So.2d 194. 

Salas v. State, App., 246 So.2d 621. 

Ill.—People v. Wilfong, 265 N.E2d 128, 47 ni.2d 141. 
People v. Halley, 268 N.E2d 449, 131 Dl.App.2d 
1070. 

Iowa—State v. Watts, 186 N.W.2d 611. 

Kan.— Kenreck v. State, 422 P.2d 894, 198 Kan. 21— 
Jackson v. State, 466 P.2d 305, 204 Kan. 841. 
Ky.—Foster v. Com., 415 S.W.2d 373, cert. den. 87 
S.Ct. 2128, 388 U.S 914, 18 L.Ed.2d 1355. 

La.—Moosa v. Abdalla, 178 So.2d 273, 248 La. 344. 
Clayton v. New Orleans Police Dept, App., 236 
So.2d 548, wnt den. Sup., 239 So.2d 363, 256 La. 
867. 

Me.—State v. Castonguay, 240 A.2d 747. App. after 
remand 263 A.2d 727. 

Md.—Bartholomey v. State, 273 A.2d 164, 260 Md. 
504, vac. in part on oth. grds. 92 S.Ct 2870, 408 
U.S. 938, 33 L.Ed.2d 759, reh. den. 93 S.Ct. 180, 
409 U.S. 901, 34 EEd.2d 162, on remand 297 A.2d 
696, 267 Md. 175. 

Mich.—People v. Anderson, 163 N.W^d 793, 13 Mich. 
App. 247—People v. Morgan, 180 N.W.2d 842, 24 
Mich.App. 660. 

Neb.—State v. Alvarez, 177 N.W.2d 591, 185 Neb. 557, 
vac. in part on oth. grds. 92 S.Ct. 2865, 408 U.S. 
937, 33 LEd.2d 756. 

Nev.—White v. State, 429 P.2d 55, 83 Nev. 292. 

N.J.—State v. Cary, 230 A.2d 384, 49 NJ. 343, on 
remand 239 A.2d 680, 99 NJ.Super. ‘ 323, remd. 
250 A.2d 15, 53 NJ. 256, affd. 264 A.2d 209, 56 
NJ. 16, op. supp. 264 A.2d 209, 56 NJ. 16. 
N.M.—State v. Rabum, 417 P.2d 813, 76 N.M. 681—' 
State v. McAfee, 428 P.2d 647, 78 N.M. 108. 

State v. Lindsey, App., 464 PJd 903, 81 N.M. 
173, cert den. 464 P.2d 559, 81 N.M. 140, cert 
den. 90 S.Ct 1692, 398 U.S. 904, 26 LEd.2d 
62—Patterson v. State, App., 465 P.2d 93, 81 N.M. 
210 . 

N.Y.—People v. Masters, 291 N.Y.S.2d 230, 30 AD.2d 
723. 

State ex rel Shakur v. McGrath, 309 N,Y.S.2d 
483, 62 Misc.2d 484. 

N.C—State v. Gray, 150 S.E2d 1, 268 N.C 69, cert. 

den. 87 S.Ct. 860, 386 U.S. 911, 17 L.E&2d 784. 
Ohio—City of Toledo v. Dietz, 209 N.E2d 127, 3 Ohio 
St.2d 30, cert. den. 86 S.Ct. 432, 382 U.S. 956, 15 
EEd.2d 360—State v. Crampton, 248 N.E2d 614, 
18 Ohio St2d 182, affd. 91 S.Ct 1454, 402 U.S. 
183, 28 L.Ed.2d 711, vac. on oth. grds. 92 S.Ct. 
2873, 408 US. 941, 33 LEd.2d 765. 

Okl—Pugh v. State, Cr., 416 P.2d 637—Pate v. State, 
Cr., 429 P.2d 542. 

R.I.—Sute v. Kurowski, 210 A.2d 873, 100 R.I. 25- 
State v. Lem me, 244 A.2d 585. 
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Tex.—Lee v. Sute, Cr., 428 S.W.2d 328—Stratman v. 
Sute, Cr., 436 S.W.2d 144—Stubbs v. State, Cr„ 
457 S.W.2d 563. 

Vt—State v. Sawyer, 230 A2d 781, 126 Vt. 372. 

Va.—Poole v. Com., 176 S.E2d 917, 211 Va. 26L 
Wash.—In re Johnson, 427 P.2d 968, 71 Wash.2d 245. 

Sute v. Conley, 476 P.2d 544, 3 Wash.App. 579. 
Wis.—Block v. Sute, 163 N.W.2d 196,41 Wis.2d 205- 
Hanneman v. SUte, 184 N.W.2d 896, 50 Wis.2d 
689. 

CommenU relating to accused's duty to take stand 

held violation. 

U.S.—Redfield v. U.S., C.A.CaL & Nev., 315 F.2d 76. 
Ariz.—Sute v. Johnson, 383 P.2d 862, 94 Ariz. 303. 
Cal.—People v. Luckman, 45 CaLRptr. 41, 235 C.A2d 
75—People v. Odom, 46 CaLRptr. 453, 236 C.A2d 
876. 

Effect of rule permitting conviction on presump¬ 
tion 

U.S.—U.S. V. Gainey, 85 S.Ct. 754, 380 U.S. 63, 13 
L.Ed.2d 658. 

Fla.—Shaw v. State, App., 209 So.2d 477—Williams v. 

Sute, App., 226 So.2d 348. 

Miss.—Ray v. Sute, 229 So.2d 579. 

Tenn.—Raynor v. Sute, 447 S.W.2d 391, 1 Tenn.Cr. 
App. 556. 

Exercise of right may be duly abridged 
La.—Callahan v. New Orleans Police Dept., App., 171 
So.2d 730. 

Scope of privilege 

U.S.—Miranda v. Sute of Ariz., Ariz., Cal. & N.Y., 86 
S.Ct. 1602, 384 U.S. 436, 16 L.Ed.2d 694, 10 
ALR.3d 974, reh. den. 87 S.Ct. 11, 385 US. 890, 

17 L.Ed.2d 121—Schmerber v. Sute of Cal., Cal., 
86 S.Ct. 1826, 384 U.S. 757, 16 L.Ed.2d 908—Ap¬ 
plication of Gault, Ariz., 87 S.CL 1428, 387 U.S. 1, 

18 L.Ed.2d 527. ’ 

Ill.—People v. Lucus, 243 N.E2d 228, 41 ni.2d 370. 
Kan.—SUte v. Faidley, 450 P2d 20, 202 Kan. 517. 
Minn.—Sute v. Kinn, 178 N.W.2d 888 , 288 Minn. 31. 
NJ.—Merck & Co. v. Biorganic Laboratories, Inc., 207 
A.2d 711, 87 NJ.Super. 23—State v. Zucconi, 226 
A.2d 16, 93 NJ.Super. 380. 

N.Y.—Zuckerman v. Greason, 231 N.E2d 718, 20 
N.Y.2d 430, 285 N.Y.S.2d 1, cert. den. 88 S.CL 
856, 390 U.S. 925, 19 L.Ed.2d 985, reh. den. 88 
S.Ct. 1031, 390 U.S. 975, 19 L.Ed.2d 1196. 

Comment on defendant’s failure to testify 

(1) The Supreme Court of the United States has 
declared that such comments by a trial judge and 
prosecutor in a state criminal case violated the self-in¬ 
crimination clause of the federal Fifth Am endment , and 
this ruling has been followed in other cases. 

US.—Griffin v. Sute of Cal., Cal., 85 S.Ct. 1229, 380 
U.S. 609, 14 LEd.2d 106, reh. den. 85 S.Ct 1797, 
381 U.S. 957,14 LEd.2d 730—Fontaine v. Califor¬ 
nia, CaL, 88 S.Ct. 1229, 390 U.S. 593, 20 LEd.2d 
154, reh. den. 88 S.CL 1813, 391 U.S. 929, 20 
EEd.2d 670. 

Ariz.—State v. Smith, 420 P.2d 278, 101 Ariz. 407. 

State v. White, 492 P.2d 1217,16 Ariz.App. 279. 
Cal.—People v. Brady, 80 CaLRptr. 418, 275 C.A.2d 
984—People v. Ham, 86 CaLRptr. 906, 7 CA3d 
768. 

Md.—Bowen v. State, 249 A.2d 499, 5 Md.App. 713. 
NJ.—State v. DiRienzo, 251 A-2d 99, 53 NJ. 360. 

State v. Smith, 242 A2d 49, 100 NJ.Super. 420. 
N.M.—State v, Gunthorpe, App., 469 P.2d 160, 81 
N.M. 515. 

(2) Formerly, some decisions held that such com¬ 
ments in state criminal proceedings did not infringe on 
defendant’s privilege against self-incrixnination. 

U.S.—U.S. v. Rosenblum, C.A.N.Y., 339 F,2d 473. 
Cal.—People v. Modesto, 42 CaLRptr. 417, 398 P.2d 

753, 62 C,2d 436, app. after remand 59 CaLRptr. 
124, 427 P.2d 788, 66 G2d 695, cert. den. 88 S.Ct. 
574, 389 U.S. 1009, 19 L.Ed.2d 608. 

People v. Curtis, 43 CaLRptr. 286, 232 GA.2d 
859. 
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(3) Other decisions held that such comments in a 
Ate criminal proceeding invaded defendant's constitu- 
onal protection against self-incriraination. 

A] —People v. Price, 46 CaLRptr. 775, 406 P.2d 55, 63 
C2d 370. 

People v. Cabrellis, 59 Cal.Rptr. 795,251 C.A.2d 
681, app. after remand 73 CaLRptr. 881, 268 
GA.2d 337—People v. Morales, 60 Cal.Rptr. 671, 
232 C.A.2d 537, cert. den. 88 S.Ct. 1432, 390 U.S. 
1034, 20 L.Ed.2d 293. 

Jonn— State v. Chasse, Cir.A.D., 230 A.2d 51,4 Conn. 
Cir. 276. 

la.— Singleton v. State, App., 183 So.2d 245. 
owa— State v. Osboma 139 N.W.2d 177, 258 Iowa 
390. 

,D.—State v. Brown, 132 N.W.2d 840, 81 S.D. 195. 

(4) Instructions held violation of right against self-in- 
rimination. 

owa— State v. Barton, 140 N.W.2d 886, 258 Iowa 924. 
11 .—People v. Carver, 222 N.E.2d 17, 77 M.App.2d 
247. 

LY.—State v. McLucas, 256 N.Y.S.2d 799, 15 N.Y.2d 
167, 204 N.E.2d 846. 

(5) Instructions held not to violate right against self- 
ncrimination. 

J.S—U.S. v. Fassoulis, C.A.N.Y., 445 F.2d 13, cert. 

den. 92 S.Ct. 110, 404 U.S. 858, 30 LEd.2d 100. 
Vriz—State v. Moreno, 483 P.2d 786, 107 Ariz. 146. 
3 aL—People v. Clapper, 43 Cal.Rptr. 105, 233 GA.2d 
34. 

D.G—Burgess v. U.S., CA., 440 F.2d 226, 142 U.S. 
App.D.G 198. 

SU.—State v, DiRienzo, 251 A.2d 99, 53 NJ. 360. 
LD—State v. Fuflcs, 160 N.W.2d 418, 83 S.D. 433. 

(6) Cal.—People v. Brady, 80 CaLRptr. 418, 275 
GA.2d 984. 

(7) Remarks held not to constitute comment.. 

Mo.—State v. Jackson, 444 S.W.2d 389, cert. den. 90 

S.a 1247, 397 U.S. 1014, 25 L,Ed.2d 428-State 
v. Hutchinson, 458 S.W.2d 553. 

(8) On joint trial comment by one defendant on 
failure of codefendant to testify would constitute viola¬ 
tion of privilege against splf-incrimination. 

U.S—De Luna v. U.S, C.A.Tex., 308 F.2d 140, 1 
A.L.R.3d 969, reh. den. 324 F.2d 375. 

U.S. v. Marquez, D.GN.Y, 319 F.Supp. 1016. 

(9) Even at separate trial, defendant may not com¬ 
ment on codefendants* assertion of their privilege 
against self-incrimination. 

U.S.—U.S. v. Marquez, D.GN.Y., 319 F.Supp. 1016. 

(10) Testimony to grand jury that persons under 
investigation had refused to speak with investigators was 
not violative of defendant's privilege against self-incrimi¬ 
nation. 

Colo.—People v. Board, App, 656 P.2d 712. 

Purpose 

U.S—Marchetti v. U.S, Conn, 88 S.Ct. 697, 390 U.S. 
39, 19 L.Ed.2d 889. 

Ariz.—State v. McAlvain, 454 P.2d 987, 104 Ariz. 445, 
cert den. 90 S.a 597, 396 U.S. 1023, 24 LEd.2d 
516. 

Cola—Ferrell v. Vogt 423 P.2d 844, 161 Colo. 549. 
I1L—People v. Williams, 240 N.E.2d 645, 40 IU.2d 522, 
cert den.89S.Ct 1004, 393 U.S. 1123, 22 L.Ed.2d 
129. 

Iowa-State v. Holliday, 169 N.W.2d 768. 

Mich.—People v. Burton, 205 N.W^d 873, 44 Mich. 

App. 731 

Public policy 

Ariz.—State v. Goff; 407 P.2d 55, 99 Ariz. 79. 

O i stitiitkmtl right held violated 

UA-UA v. Matos, GA.U1, 444 F.2d 1071. 

US. v. Frsiello, D.GN.Y, 44 F.R.D. 444. 
Conn.—State v. Naka, 248 A.2d 242, 28 Conn.Sup. 28. 
La.—State ‘v. Peterson, App. 5 Cir, 451 So.2d 1131. 
Mich.-City of Detroit v. Bowden, 149 N.W.2d 771, 6 
MickApp. 514. 

Minn.—State ez reL Riendeau v. Tahash, 148 N.W.2d 
557, 276 Minn. 26. 

Mont-State v. Brecht 485 P.2d 47, 157 Mont. 264. 


N.Y.—People v. Jackson, 262 N.Y S.2d 907,46 Misc.2d 
742, affd. 231 N.E2d 722, 20 N.Y.2d 440, 285 
N.Y,S.2d 8, cert. den. 88 S.Ct. 1815, 391 U.S. 928, 
20 L.Ed.2d 668. 

Okl.—Ritchie v. State, Cr, 415 P.2d 176-Stewart v. 
State, Cr, 435 P.2d 191. 

Pa.—Com. v. Medina, 227 A.2d 842, 424 Pa. 632. 
Utah—State v. Ruggeri, 429 P.2d 969, 19 Utah2d 216. 
Civil or administrative proceeding 
U.S.—Application of Gault, Ariz, 87 S.Ct. 1428, 387 
U.S. 1, 18 LEd.2d 527—Kastigar v. U.S, Cal, 92 
S.Ct. 1653. 

Juvenile proceedings 

U.S.—Application of Gault, Ariz, 87 S.a 1428, 387 
U.S. 1, 18 LEd.2d 527. 

U.S. v. Costanzo, C.A.N.C, 395 F.2d 441, cert, 
den. 89 S.a 189, 393 U.S. 883, 21 L.Ed.2d 157. 
Cal.—In re Teters, 70 Cal.Rptr. 749, 264 CA.2d 816- 
In re Rambeau, 72 Cal.Rptr. 171, 266 CA.2d 1. 
Mo.—Ex parte DeGrace, App, 425 S.W.2d 228. 

N.Y.—In re D, 290 N.YS.2d 935, 30 A.D.2d 183. 
Pa.—Com. v. Johnson, 234 A.2d 9, 211 PaSuper. 62. 
Tex.—Choate v. State, GvApp, 425 S.W.2d 706- 
Leach v. State, Gv.App, 428 S.W.2d 817. 

Privilege applied prospectively 

U.S.—Marchetti v. State, Conn, 88 S.Ct 697, 390 U.S. 
39, 19 LEd.2d 889. 

Adverse inference of silence not incriminating 
NJ.—Duration Corp. v. Republic Stuyvesant Corp, 
231 A.2d 854, 95 NJ.Super. 527. 

Target of investigation 

Utah—State v. Ruggen, 429 P.2d 969, 19 Utah 2d 216. 
No privilege against vigorous prosecution 
U.S.—U.S. v. Cook, C.X.La, 419 F.2d 1306—U.S. v. 
Zemke, C.A.Ind, 457 F.2d 110, cert. den. 92 S.Ct. 
2051, 406 U.S. 947, 32 L.Ed.2d 335. 

Selective service proceedings 
U.S.—Robertson v. U.S, GA.Miss, 417 F.2d 440. 
Right to counsel as protection of right 
Md.—State v. Fowler, 267 A.2d 228, 259 Md. 95. 
Wash-State v. Adams, 458 P.2d 558, 76 Wash.2d 650, 
revd. on oth. grds. 91 S.Q. 2273, 403 U.S. 947, 29 
L.Ed.2d 855. 

Defendant may not call co-defendant to stand 
knowing he will assert privilege 
US—U.S. v. Marquez, D.GN.Y, 319 F.Supp. 1016. 
“Compelled*’ contemplates “sweating” or other¬ 
wise coercing citizen to incriminate himself 
Ky—Meyer v. Com., 472 S.W.2d 479, cert. den. 92 
S.Q. 1771, 406 US. 919, 32 L.E&2d 118. 

Judicial immunity order not required 

U.S—U.S. v. Bounos, GA.HL, 693 F.2d 38. 
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78. OkL—GJ jS. quoted at length in Spencer v. State, 
Cr, 404 P.2d 46, 49. 

Va—Durham v. Com., 158 S.E2d 135, 208 Va, 415. 

80. U.S.—U.S. v. Hull, C.A.Ind., 441 F.2d 308. 

U.S. v. Green, D.C.Ind, 282 F.Supp. 373. 
Ariz.—State v. Dean, 447 P.2d 890, 8 Ariz.App. 508. 
Colo—US. v. Skolek, GA.Colo, 474 F2d 582. 

803. Wash.—State v. Mecca Twin Theater & Film 
Exchange, Inc., 507 P.2d 1165, 82 Wash.2d 87. 
Ohio—Taylor v. Mosley, 178 N.Rld 55. 

Same protection under federal and state consti¬ 
tutions 

Ariz.—State v. White, 426 PJd 796, 102 Ariz. 162. 
Wash.—State v. Moore, 483 P.2d 630, 79 Wash.2d 51. 

81. Forfeiture proceedings 

U,S—U.S. v. One 1967 Ford Thunderbird Serial No. 
7Y82Z1083456, D.C.Md, 316 F.Supp, 391, affd., 
GA, 441 F.2d 1164. 

813. U.S.—Miranda v. State of Ariz, Ariz, Cal & 
N.Y, 86 S.CL 1602,384 U.S. 436,16 L.Ed.2d 694, 
10 A.LR.3d 974, reh. den. 87 S.Ct. 11, 385 U.S. 
890, 17 LEd.2d 121. 
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Cal.—People v. Staten, 47 Cal.Rptr. 926, 238 GA.2d 
499. 

All stages of proceeding 

(2) U.S.—U.S. ex rel. Smith v. Brierly, C.A.Pa, 384 
F.2d 992. 

Mont—State v. Lucero, 445 P.2d 731, 151 Mont. 531. 

(3) Post arraignment admissions. 

N.Y—People v. Gallo, 234 N.Y.S.2d 193, 12 N.Y.2d 
12 , 186 N.E.2d 399. 

Office or residence 

Cal—People v. Di Blasi, 39 Cal.Rptr. 416, 228 GA.2d 
338. 

Police interrogation 

U.S—Miranda v. State of Anz, Ariz., Cal Sc N.Y, 86 
S.Ct. 1602, 384 U.S. 436, 16 L.Ed.2d 694, 10 
A.LR.3d 974, reh. den. 87 S.Ct. 11, 385 U.S. 890, 
17 L.Ed.2d 121—Davis v. State of N.C., N.C, 86 
SCt. 1761, 384 U.S. 737, 16 L.Ed.2d 895. 

U.S. v. Barnes, C.A.Cal, 432 F.2d 89. 

Pemberton v. Peyton, D.C.Va, 288 F.Supp. 920. 
Cal—People v. Ellis, 55 Cal.Rptr. 385,421 P.2d 393, 65 
C.2d 529. 

Conn.—State v. Smith, Cir.A.D, 220 A-2d 44, 3 Conn. 
Cir. 538. 

Wash.—State v. Basford, 467 P.2d 352, 1 Wash.App. 
1044. 

Procedural safeguards 

U.S—Miranda v. State of Ariz, Ariz,, Cal. & N.Y, 86 
S.Ct. 1602, 384 U.S. 436, 16 LEd.2d 694, 10 
A.L.R.3d 974, reh. den. 87 S.Ct. 11, 385 U.S. 890, 
17 L.Ed.2d 121. 

McL—Thomas v. State, 238 A.2d 558, 3 Md.App. 101. 
Mich—People v. Camak, 147 N.W.2d 746, 5 Mich. 
App. 655. 

N.C.—State v. Gray, 150 S.E.2d 1, 268 N.C. 69, cert. 

den. 87 S.Q. 860, 386 U.S. 911, 17 L.Ed.2d 784. 
Okl—Stewart v. State, Cr, 435 P.2d 191. 

Statute requiring accused desiring to testify to 
precede other defense testimony violates 
privilege 

U.S—Brooks v. Tennessee, Tenn, 92 S.Q. 1891, 406 
U.S. 605, 32 L.Ed.2d 358, 

The privilege against self-incrimina- 
tion encompasses the right not to be 
criminally liable for one's previous fail¬ 
ure to obey a statute which required 
an incriminatory act 8110 

81.10. U.S.—Leary v. U.S, Tex, 89 S.Ct. 1532, 395 
U.S. 6, 23 L.Ed.2d 57, app. after remand 431 F.2d 
85, on remand 544 F.2d 1266, reh, den. 548 F.2d 
355. 

U.S. v. Castro, GA.Wis„ 438 F.2d 468, cert. den. 
91 Sa 1681, 402 U.S. 977, 29 L.E<Ud 142. 
Ohio-State v. Laskey, 257 N.E.2d 65, 21 Ohio St.2d 
187, vac. in part on oth. grds. 92 S.Ct. 2861, 408 
U.S. 936, 33 L.Ed.2d 753. 

Effect of exercise of right in psychiatric exami¬ 
nation 

Colo.—Johnson v. People, 470 P.2d 37, 172 Colo. 72, 
app. after remand 503 P.2d 1019, 180 Cola 177. 

The right against self-incrimination 
includes the right to remain silent 8115 

81,15. U.S.—De Luna v. U.S, C.A.Tex„ 308 F.2d 
140, 1 A.L.R.34 969, reh. den. 324 F.2d 375— 
Cockrell v. Oberhauser, GA-CaL, 413 F.2d 256. 
Cal—People v. Wester, App., 45 CaLRptr. 114— 
McMullen v. Superior Court for Los Angeles 
County, 85 CaLRptr. 729, 6 GA.3d 224-People v. 
Andrews, 92 Cal.Rptr. 49, 14 GA.3d 40. 

Colo.—People v. Mingo, 509 P.2d 800, 181 Cola 390. 
Conn.—State v. Chasse, Cir.A.D, 230 A,2d 51,4 Conn. 
Or. 276—State v. Ragland, Cir.A.D, 233 AJtd 
698, 4 Conn.Gr. 424. 

D.G—U.S. v. Smith, D.G, 31 F.R.D. 553. 

11L—People v. Peto, 230 N.E.2d 236, 38 ID.2d 45, 
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Kan.—State v. Ritson, 504 P 2d 60S, 210 Kan. 760, app 
after remand 529 P,2d 90, 215 Kan. 742. 

Mich.—People v. Seales,’ 168 N.W.2d 428, 16 Mioh. 
App. 572. 

Mo.—State v. Kennedy, 396 S.W.2d 595. 

NJ.—State v. Sinclair, 231 A.2d 565, 49 NJ. 525. app. 
after remand 269 A.2d 153, 57 N.J. 39, and 269 
A.2d 161, 57 NJ. 56. 

Tex,—Ex parte Perry, Cr., 455 SW.2d 214. 

Absolute right 

U.S.—U.S. V. Tirlowski, D.C.N.Y., 305 F.Supp 112. 

Statute held not abridgment of right to remain 
silent 

FJa.—State v. Kahler, 232 So. 2d 166. 

Right to remain silent not violated 

U.S.—U.S. v. Cook, C.A Ill., 432 F,2d 1093, cert. den. 
91 S.O. 1224, 401 U.S. 996, 28 LEd 2d 535—U S. 
v. Evans, C.A.La., 436 F.2d 1305 
U.S. ex rel. Paris v. Brierley, DCPa., 315 
F.Supp. 1392. 

Cote.—Garcia v. People, 473 P.2d 169, 172 Colo 329. 

Ga.—Moms v. Slate, 184 S E.2d 82, 228 Ga. 39, app. 
dism., cert. den. 92 SCt. 1511, 405 U.S. 1050, 31 
L.Ed.2d 786. 

IU.—People v. Whittaker, 259 N,E.2d 787, 45 I!I.2d 
491. 

People v. Martel!, 270 N.E.2d 113, 132 Ill. 
App.2d 572. 

Mich.—People v. Brown, 188 N.W.2d 666, 32 Mich. 
App. 262. 

Mo.—State v. Hombeck, 492 S.W.2d 802. 

NJ.—State v. Ginardi, 268 A,2d 534, 111 NJ.Super. 
435,42 A.L.R.3d 1198, affd. 273 A.2d 353, 57 NJ. 
438. 

N.C.—State v Sanders, 174 S.E.2d 487, 276 N.C. 598, 
revd. on oth. grds. 91 S.Ct. 2290, 403 U.S. 948, 29 
L,Ed.2d 860, on remand 183 S.E.2d 107, 279 N.C 
389. 

Statute held violative of right 

Hawaii—State v. Grahovac, 480 P.2d 148, 52 Haw. 527, 
556. 

Right to remain silent held violated 

U.S.—Hunt V. Cox, D.C.Va., 312 F.Supp. 637—McIn¬ 
tyre v. State of N.Y., D.C.N.Y., 329 F.Supp. 9. 

State protection of right of silence may exceed 
federal 

Hawaii—State v. Grahovac, 480 P.2d 148, 52 Haw. 527, 
556. 

Right that no inference of guilt arise from 
silence 

Mo.—State v. Elmore, 467 S.W.2d 915. 

That defendant made no statement after arrest 
not prohibited disclosure 

Mich.—People v. Timmons, 192 N.W.2d 75, 34 Mich. 
App. 643. 

Right subject to waiver after invocation 

Ohio—State v. Young, 272 N.E.2d 353, 27 Ohio St.2d 
310, vac. m part on oth. grds. 92 S.Ct. 2877, 408 
U.S. 940, 33 LEd.2d 763. 


tunity to testify as to the punishment 
phase alone. 81,25 

8125. U S.—Crampton v. Ohio, Ohio, 91 S.Ct. 1454, 
402 U.S 183. 28 L.Ed.2d 711, vac. on oth. grds. 
92 S.Ct 2873, 408 U.S. 941, 33-LEd.2d 765— 
McGautha v. California, Cal., 91 S.Ct. 1454, 402 
U.S. 183, 28 L.Ed.2d 711, reh. den. 92 S.Ct. 2407, 
406 U.S 978, 32 L.Ed.2d 677. 

82. U.S.—Albertson v. Subversive Activities Control 
Bd., Dist.Col., 86 S.Ct. 194, 382 US. 70, 15 
L.Ed.2d 165—Marchetti v. State, Conn., 88 S.Ct. 
697, 390 U.S. 39, 19 LEd.2d 889—New York v. 
Quarles, N.Y., 104 S.Ct. 2626, 467 U.S. 649, 81 
L.Ed.2d 550, on remand 473 N.R2d 30, 63 
N.Y.2d 923, 483 N.Y.S.2d 678. 

U.S. v. Turk, C.AJMont., 722 F.2d 1439, cert, 
den. 105 S.Ct. 86, 83 LEd.2d 33. 

D.C.—Lewis v. U.S., C.A., 382 F.2d 817, 127 U.S.App. 
D.C. 269, cert. den. 88 S.Ct. 350, 389 U.S. 962, 19 
L.Ed.2d 377. 

U.S. v. Fletcher, D.C., 329 F.Supp. 160. 

Ga.—1024 Peachtree Corp. v. Slaton, 184 S.R2d 144, 
228 Ga. 102. 

Mass.—Silverio v. Municipal Court of City of Boston, 
247 N.E.2d 379. 

Mich.—In re Grand Jury Proceedings No 93,164, 179 
N W.2d 383, 384 Mich. 24. 

Mo.—State v. Salkil, App., 649 S.W.2d 509, cert. den. 
104 S.Ct. 530, 464 U.S. 1010, 78 L.Ed.2d 712. 

Conditioning parole on disclosure 

Pa.—Bamhouse v. Com., Pennsylvania Bd. of Probation 
and Parole, Cmwlth., 492 A.2d 1182. 

Reporting requirement of Gun Control Act 

U.S.-U.S. V. Flores, C.A.Cal., 753 F.2d 1499. 

Evidence of defendant's physical or mental con¬ 
dition 

Fla.—Boedy v. Department of Professional Regulation, 
463 So.2d 215 

Mont —State ex rel. Sikora v. District Court of Thir¬ 
teenth Judicial Dist. In and For Yellowstone and 
Stillwater Counties, 462 P.2d 897, 154 Mont. 241. 

Ohio—In re Carpenter, 287 N.E2d 399, 31 Ohio 
App. 2d 184. 

Or.—State v. Williams, 487 P.2d 100, 6 Or.App. 189, 
cert. den. 92 S.Q. 2429, 406 U.S. 973, 32 LEd.2d 
673. 

Tex.—Gonzaks v. State, Cr., 470 S.W.2d 700. 

Wash.—City of Seattle v. Jones, 488 P.2d 750, 79 
Wash.2d 626. 

Accused’s conduct, demeanor and statements, 
etc. 

Cal.—People v. Weger, 59 Cal.Rptr. 661, 251 C.A2d 
584, cert. den. 88 S.Ct. 774, 389 U.S. 1047, 19 
L.EA2d 840. 

Del.—State v. Durrant, 188 A.2d 526, 5 Storey 510. 

Affidavit by accused to secure subpoena 

D.C—Smith v. U.S., C.A., 312 F.2d 867,114 U.SApp. 
D.C. 140. 


Inapplicable to probationers in matters concern, 
ing violations of probation 

U.S.—U.S. v. Manfredonia, D.C.N.Y., 341 F.Supp. 790, 
affd., C.A., 459 F.2d 1392, cert. den. 93 S.Ct. 61, 
409 U.S. 851, 34 LEd.2d 93. 

Ariz.—State v. Fimbres, 501 P.2d 14, 108 Ariz. 430. 

Presentence interviews 

Mich.—People v. Burton, 205 N.W.2d 873, 44 Mich 
App. 732. 

83. U.S.—U.S. v. Rehfield, GAAriz., 416 F.2d 273, 
cert. den. 90 S.Ct. 1137, 397 U.S. 996, 25 LEd,2d 
405, reh. den. 90 S.Ct. 1526, 397 U.S. 1081, 25 
L.Ed.2d 820—De Vita v. Sills, C.A.NJ., 422 FJd 
1172—U.S. v. Whitehead, GA.Mich. 424 F.2d 
446. 

U.S. v. Tarlowski, D.C.N.Y., 305 F.Supp. 112, 

Cal.—People v. Bickley, 22 CaLRptr. 340, 372 P.2d 100; 
57 G2d 788. 

Conn.—State v. Munroe, 171 A.2d 419, 22 Conn.Sup, 
321, 1 Conn.Gr 5. 

Del.—State v. Durrant, 188 A.2d 526, S Storey 510, 

D.C.—U.S. v. McClough, D.C.App., 263 A.2d 48, revd. 
on oth. grds., 464 F.2d 796, 150 U.S.App.D.G 287. 

Mass.—Silverio v. Municipal Court of City of Boston, 
247 N.E.2d 379. 

Mich.—State Bar of Mich, v. Block, 175 N.W.2d 769, 
383 Mich. 384. 

Mo.—CJJS. cited in State v. Jackson, 444 S.W.2d 389, 
392, cert. den. 90 S.Ct. 1247, 397 U.S. 1014, 25 
L.Ed.2d 428. 

NJ.—State v. McKnight, 243 A.2d 240, 52 NJ. 35. 

N.M.—State v. Maes, App., 469 P.2d 529, 81 N.M. 550, 
cert. den. 470 P.2d 309, 81 N.M. 588. 

N.Y.—People v. DeSimmone, 288 N.Y.S,2d 324, 56 
Misc.2d 289. 

S.D.—State v. Roth, 166 N.W.2d 564, 84 S.D. 44. 

Tex.—McGee v. State, 355 S.W.2d 187, 172 Tex.CrJl 
198. 

Consolidated proceedings 

NJ.—State v. Vaughner, 185 A2d 227, 76 NJ.Super. 
594. 

Federal officer party to compulsion 

Wis.—State ex rel. Jackson v. CofFey, 118 N.W.2d 939, 
18 Wis.2d 529. 

Eavesdropping not violative of right 

U.S.—U.S. ex rel. Pugach v. Mancusi, D.C.N.Y., 310 
F.Supp. 691, affd* C.A, 441 F.2d 1073, cert. den. 
92 S.Ct. 156, 404 U.S. 849, 30 L.Ed.2d 88. • 

Statements taken without necessary observance 
of protection 

N.Y.—Terpstra v. Niagara Fire Ins. Co., 256 N.R2d 
536, 26 N.Y.2d 70, 308 N.Y.S.2d 378, 43 A.LR.3d 
1369. 

Penalty of forfeiture of property 

U.S.—U.S. V. KortH Mich., 90 S.Ct. 763, 397 U.S. 1, 
25 L.Ed.2d 1. 

Nature of compulsion 

U.S.—Mackey v. U.S., C.A.Ind., 411 F.2d 504, affd. 91 
S.Ct. 1160, 401 U.S. 667, 28 L.Ed.2d 404. 
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84. U.S.—U.S. v. Wheeler, GAPa., 275 F.2d 94, cert, 
den. 80 S.Ct. 1597, 363 U.S. 828, 4 L.Ed.2d 
1523—U^. v. Weber, C.ANJ., 437 F.2d 327, 
cert. den. 91 S.Ct 1524, 402 U.S. 932, 28 LEd.2d 
867. 

Conn.—State v. DiLeo, 261 A.2d 547, 28 Conn.Sup. 
354. 

State v. Corrigan, CirA.D., 228 A2d 568, 4 
Conn.Cir. 190. 

Fla.—Rivers v. State, 226 So.2d 337. 

Dampier v. State, App., 180.So.2d 183. 

Ga.—Jackson v. State, 125 S.E.2d 698, 105 Ga.App. 
753. 

IU.—People v. Jackson, 264 N.R2d 462, 130 IUApp.2d 
170. 

Ind.—Limp v. State, 457 N.E.2d 189. 

Iowa—State v. Holliday, 169 N.W.2d 768. 

Md.—Simms v. State, 242 A.2d 185, 4 MdLApp. 160. 


The right to remain silent is not nec¬ 
essarily waived where accused takes 
the stand for a limited purpose only, 
such as to contest identification proce¬ 
dures, to testify as to suppression of a 
confession, or to testify in punishment 
phase of trial.* 120 

81.20. Fla.—Dempsey v. State, App., 238 Sa2d 446. 
Minn.— In re Spencer, 179 N.W.2d 95, 288 Minn. 119. 
Tex.—Richardson v. State, Cr., 458 S.W.2d 665. 

Where guilt and punishment are to 
be determined by a jury in a single- 
stage trial the privilege against self-in- 
crimination is not violated by the fail¬ 
ure to provide accused with an oppor¬ 


Under Narcotics Act 

U.S.—U.S. v. Weathers, GAPa., 431 F.2d 1258-U.S. 
v. KeUerman, GA.Okl., 432 F.2d 371—U.S. v. 
Lopez, GA.Cal., 432 F.2d 547-U.S. v. Ashbrook, 
GACaL, 433 F.2d 988, cert den. 91 S.CL 930, 401 
U.S. 938, 28 LEd.2d 218. 

Psychiatric examination on not guilty plea 

Mich.—People v. Early, 181 N.W.2d 586, 25 MichApp. 
363. 

No constitutional right to destroy evidence 

CaL—People v. Jones, 97 CaLRptr. 492, 20 GA3d 201. 

Inapplicable to child abuse or neglect proceed¬ 
ings civil in nature 

N.Y,—In re B, 335 N.Y.S.2d 535, 71 Misc.2d 176. 

Proceedings involving investigation of public of¬ 
ficers 

NJ.—State v. Falco, 292 A2d 13, 60 NJ. 570. 
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Mass.— Com. v. Rawlins, 225 N.E.2d 314, 352 Mass. 
293. 

Miss.— Morgan v. U.S. Fidelity & Guaranty Co, 222 
So.2d 820, cert, den 90 S.Ct. 106, 396 U.S. 842, 24 
LEd.2d 93, app. after remand 245 So.2d 587, cert, 
den. 92 S.Ct. 651, 404 U.S. 1006, 30 L.Ed.2d 655. 
N.M.—State v. Chavez, App., 478 P.2d 566, 82 N.M. 
238. 

N.Y.—People v. Flynn, 340 N.Y.S.2d 837, 73 Misc.2d 
178. 

Okl.—Lung v. State, Cr„ 420 P.2d 158. 

Or.— State v. Hammon, 404 P.2d 851, 241 Or. 130. 
Pa.—Com. v. Butler, 173 A.2d 468, 405 Pa. 36, cert, 
den. 82 S.Ct. 384, 368 U.S. 945, 7 LEd.2d 341, reh. 
den. 82 S.Ct. 450,.368 U.S. 972, 7 L.Ed.2d 402— 
Com. v. Raymond, 194 A.2d 150,412 Pa. 194, cert 
den. 84 S.Ct 1930, 377 U.S. 999, 12 L.Ed.2d 1049, 
reh. den. 85 S.Ct 21, 379 U.S. 873, 13 L.Ed.2d 80. 
Tex.-Clifford v. State, Cr., 372 S.W.2d 679. 

Utah—State v. Ringo, 377 P.2d 646, 14 Utah2d 79. 
Wash.—State v. Van Auken, 460 P.2d 277, 77 Washed 
136. 

State v. Kelly, 478 P.2d 246, 3 Wash.App. 888. 
Noncompulsory incrimination 
Nev.—Goldstein v. Pavlikowski, 489 P.2d 1159, 87 Nev. 
511 

Admissions or confessions 

(2) Other statements. 

US.—Johnson v. Brierley, D.C.Pa., 301 F.Supp. 1002, 
affd. C.A., 424 F.2d 552. 

Refusal to take sobriety tests 

Cal.—Fankhauser v. Orr, 74 Cal.Rptr. 61, 268 C.A.2d 
418. 

Conn.—State v. Hanusiak, Cir.A.D., 225 A.2d 208, 4 
Conn.Cir. 34. 

Del.—State v. Lynch, Super., 274 A.2d 443. 

State v. Durrant, 188 A.2d 526, 5 Storey 510. 
Iowa-State v. Holt, 156 N.W.2d 884, 261 Iowa 1069. 
Ky.—Hovious v. Riley, 403 S.W.2d 17. 

Va.—Clemmer v. Com., 159 S.E.2d 664, 208 Va. 661. 
Recitation of constitutional provisions unneces¬ 
sary 

Wash.—State v. Craig, 406 P.2d 599, 67 Washed 77. 
Records voluntarily produced by corporation 
U.S.—U.S. V. Anzelmo, D.GLa., 319 F.Supp. 1106. 

The United States Supreme Court 
has held that no Fifth Amendment 
claim can prevail where there exists no 
semblance of governmental compulsion 
against the person of the accused. 841 

84.1. U.S.—Couch v. U.S., U.S.Va., 93 S.Ct. 611, 409 
U.S. 322, 34 L.Ed.2d 548. 

84.5. U.S.—U.5. v. Russo, GA.I11., 335 F.2d 299, 
cert. den. 85 S.Q. 651, 379 U.S. 962, 13 L.Ed.2d 
556—Angelini v. Illinois Bell Tel. Co., GA.IU., 
418 F.2d 111, cept. den. 90 S.Ct. 1361, 397 U.S. 
1040, 25 LEd^d 651. 

Cal.—People v. White, 72 Cal.Rptr. 873,446 P.2d 993, 
69 C.2d 751. 

Del.—State v. Blits, 238 A.2d 848. 

Ga.—Whippier v. State, 126 S.E.2d 744, 218 Ga. 198, 
cert. den. 84 S.Ct 446. 375 U.S. 960, 11 LEd.2d 
318. 

Neb.—State v. Oliva, 163 N.W.2d 112, 183 Neb. 620/ 
cert. den. 89 S.Ct. 1780, 395 U.S. 925, 23 L.Ed.2d 
242. 

* NJ.—State v. Kuske, 264 A.2d 227, 109 NJ.Super.'575. 
Ohio-State v. Kiser, 235 N.E2d 126, 13 Ohio St.2d 
126. 

Observable personal characteristics and behav¬ 
ior 

Pa.—Com. v. Butler, 173 A.2d 468, 405 Pa. 36, cert, 
den. 82 S.Ct. 384, 368 VS. 945, 7 L.Ed.2d 341, reh. 
den. 82 S.Ct. 450, 368 US. 972, 7 LEd.2d 402. 
85, UA—U.S. v. Fioravanti, GA.N.J., 412 F.2d 407, 
cert. den. 90 S.G. 97, 396 U.S. 837, 24 LEd.2d 
88 . 


State of S.D. ex rel. Thunder Horse v. Erickson, 
D.C.S.D., 328 F.Supp. 1149. 

Forfeiture of driver’s license held not compul¬ 
sion 

Ga.—Dermis v. State, 175 S.E2d 17, 226 Ga. 341. 

A corporate officer may assert his 
privilege against compulsory self-in- 
crimination in a civil proceeding involv¬ 
ing the corporation; 83 5 but if he an¬ 
swers without such assertion he may 
not, in a criminal action in which he is 
the accused, have the evidence ob¬ 
tained from such interrogatories ex¬ 
cluded as being obtained in violation of 
his privilege against self-incrimina- 
tion. 8510 

85.5. Forfeiture proceeding 

U.S.—U.S. v. Kordel, Mich., 90 S.Ct. 763, 397 U.S. 1, 
25 L.Ed.2d 1. 

U.S.—Benevolent and Protective Order of Elks Lodge 
#615 of Brainerd, Minn. v. U.S., D.C.Minn., 352 
F.Supp. 142. 

Colo.—Public Utilities Commission v. District Court In 
and For City and County of Denver, 505 P.2d 
1300, 180 Colo. 388. 

85.10. U.S.-U.S. v. Kordel, Mich., 90 S.Ct. 763, 397 
U.S. 1, 25 L.Ed.2d 1. 

86. Conversation between accused and friend 
at jail 

U.S.—U.S. V. Sumdge, C.A.Ark., 687 F.2d 250, cert, 
den. 103 S.Ct. 465, 459 U.S. 1044, 74 L.Ed.2d 614. 

88 . U.S.—Silbert v. U.S., D.GMd., 289 F.Supp. 318— 
Williams v, U.S., D.C.N.C., 297 F.Supp. 1030. 

Cal.—People v. Woodbcrry, 71 CaLRptr. 165, 265 
C.A.2d 351, app. after remand 89 Cal.Rptr. 330, 10 
C.A.3d 695. 

Mo.—State v. Baldwin, 358 S.W.2d 18. 

N.Y.—People v. Damon, 247 N.E.2d 651, 24 N.Y.2d 
256, 299 N.Y.S^d 830. 

Wash.—State v. Manning, 356 P.2d 721, 57 Wash.2d 
327. 

Applicable to natural individuals only 
U.S.—In re Grand Jury Subpoena Duces Tecum, D.G 
Md., 342 F.Supp. 709. 

The privilege against self-incrimina- 
tion may extend to criminal acts which 
may be committed in the future, 88,5 but 
it does not supply insulation for a ca¬ 
reer of crime about to be launched. 8810 

i 88,5. UJS.—Marchetti v. State, Conn., 88 S.Ct. 697, 
390 U.S. 39,19 L.Ed.2d 889. 

U.S. v. Gullett, D.C.CoIo., 322 F.Supp. 272. 

88.10. U.S.—U.S. v. Freed, Cal., 91 S.Ct. 1112, 401 
U.S. 601, 28 LEd.2d 356, reh. den. 91 S.Ct. 2201, 
403 U.S. 912, 29 L,Ed.2d 690. 

Miss.—Hurst v. State, 240 So.2d 273. 

A statute allowing the prosecution to 
discover prior statements made by de¬ 
fense witnesses to defense counsel has 
been held invalid as permitting com¬ 
pelled disclosures from accused that 
will aid the prosecution. 88,15 

88.15. Cal.—In re Misener, 213 CaLRptr. 569, 698 
P.2d 637, 38 G3d 543, reh. d«i. 

89. U.S.—Escobedo v. State of DL, III, 84 S.Ct. 1758, 
378 U.S. 478, 12 LEd,2d 977. 

Ariz.—Anderson v. Coulter, 499 P.2d 103, 108 Ariz. 
388, cert. den. 93 S.Ct. 1498, 410 U.S. 980, 36 
L.Ed.2d 176, 

Cal.—People v. Stone, 48 Cal.Rptr. 469, 239 C.A.2d 14. 
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IU—People v. Bruckman, 210 N.R2d 537, 33 I11.2d 
150-People v. Ardclla, 276 N.E.2d 302, 49 U1.2d 
517. 

Ind.—Reid v. State, 285 N.E2d 279, 259 Ind. 166. 
Iowa—State v. Evans, 169 N.W.2d 200. 

Miss.—Morgan v. U.S. Fidelity & Guaranty Co., 222 
So.2d 820, cert. den. 90 S.Ct. 106, 396 U.S. 842, 24 
L.Ed.2d 93, app. after remand 245 So.2d 587, cert, 
dism. 92 S.Ct. 651, 404 U.S. 1006, 30 L.Ed.2d 655. 

Requiring oral utterance to assist In identifica¬ 
tion 

U.S.—Gilbert v. U.S., C.A.Cal., 366 F.2d 923, cert den. 

87 S.Ct. 2123, 388 U.S. 922, 18 L,Ed.2d 1370. 
Cal.—People v. Crosslin, 60 Cal.Rptr. 309, 251 GA.2d 
968, cot. den. 88 S.Ct. 1251, 390 U.S. 1006, 20 
LEd2d 106. 

Miss.—Hurst v. State, 240 So.2d 273. 

Tex.—Wright v. State, Cr, 364 S.W.2d 384, cert. den. 
84 S.Ct. 96. 

Wash.—Slate v. Whalon, 464 P.2d 730, 1 Wash.App. 
785 

Accused estopped to object 
U.S.—U.S. v. Baird, CA.N.Y., 414 F.2d 700, cert. den. 
90 S.Ct. 559, 396 U.S. 1005, 24 L.Ed.2d 497. 

Privilege waived by insanity defense 
N.Y.—Lee v. County Court of Erie County, 267 N.E2d 
452, 27 N.Y.2d 432, 318 N.Y.S.2d 705. 
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89.5. U.S.j—Grogan v. U.S., C.A.Ga., 394 F.2d 287, 
cert. den. 89 S.Q. 97, 393 U.S. 830, 21 L.Ed.2d 
100—Whaley v. U.S., C.A.Kan., 394 F.2d 399. 

U.S. v. Rodgers, D.C.Okl., 288 F.Supp. 57— 
Nunley v. U.S., D.GOkl., 288 F.Supp. 58. 

Mont.—State v. Schenk, 444 P.2d 861, 151 Mont. 493. 
Nev.-Bean v. State, 398 P.2d 251, 81 Nev. 25, cert, 
den. 86 S.Ct. 1932, 384 U.S. 1012, 16 L.Ed.2d 
1030. 

N.G—State v. Mills, 150 S.E2d 13, 268 N.C. 142. 
Conduct held to constitute waiver 
(t) U.S.—U.S. V. Dawson, C.A.N.Y., 400 F.2d 194, 
cert. den. 89 S.Ct. 632, 393 U.S. 1023, 21 LEd.2d 567. 
CaL—People v. Mitchell, 52 Cal.Rptr. 884, 244 C.A.2d 
176—People v. Smith, 76 CaLRptr. 53, 270 C.A.2d 
715, 

Ohio—State v. Carriker, 214 N.E2d 809, 5 Ohio 
App.2d 255 

Or.—State v. Casey, 416 P.2d 665, 244 Or. 168, 

S.D.—State v. Janis, 356 N.W.2d 916. 

Tex.—Irwin v. State, Or., 441 S.W.2d 203, cert. den. 89 
S.Q. 1454, 394 U.S. 973, 22 L.Ed.2d 751 
89.15. U.S.—Mower v. U.S., GA.Mo., 402 F.2d 981 
cert. den. 89 S.Ct. 1477, 394 U.S. 990, 22 L.Ed.2d 
765—Bursey v U.S., GA.CaL, 466 F.2d 1059. 
Alaska—Thessen v. State, 454 P.2d 341. 

Ariz.—State v. Smith, 420 P.2d 278, 101 Ariz. 407. 
CaL—In re Schlette, 42 Cal.Rptr. 708, 232 GA.2d 407, 
cert. den. 86 S.Ct 1928, 384 U.S. 1016, 16 L,Ed.2d 
1038, reh. den. 87 S.Ct. 15, 385 U.S, 891, 17 
L.Ed.2d 123. 

HL—People v. Jackson, 178 N.E2d 310, 23 0L2d 263. 
Ind.—Lewis v. State, 288 N.E2d 138, 259 Ind. 431. 
Mo.—Kansas City v. Lee, 434 S.W.2d 481. 

N.Y.—People v. Jacobsen. 294 N.Y.S.2d 46, 57 Miscld 
1046. 

Okl.—Spencer v. State, Cr., 404 P.2d 46—Stewart v, 
State, Cr., 435 P.2d 191. 

Or.—State v. Casey, 416 P.2d 665, 244 Or. 168. 
Admonition as to rights required 
CaL—People v. White, 43 CaLRptr. 905, 233 GAJd 
765. 

Old.—Ritchie v. State, Cr., 415 P.2d 176. 

Unless counsel has been waived, waiver requires 
benefit of counsel 

CaL—People v. White, 43 CaLRptr. 90S, 233 GA.2d 
765. 

89 JO. U.S.—Miranda v. State of Ariz., Ariz., Cal. A 
N.Y., 86 S.Ct. 1602,384 U.S. 436,16 L.Ed.2d 694, 
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10 A.L.R.3d 974, reh. den. 87 SCt. 11, 385 U.S 
890, 17 L.Ed.2d 121. 

In re Burke, D.C.I11., 335 F.Supp. 563. 

Cal.—People v. Catalano, 96 Cal.Rptr. 349, 19 C A.3d 
83. 

Del.—Halko v. State, 209 A.2d 895, 8 Storey 383. 
Mich.—People v. Allen, 166 N.W.2d 664, 15 Mich.App. 
387—People v. Hosack, 168 N.W.2d 443, 16 Mich. 
App. 552. 

Offer to plead guilty 

Mich.—People v. Daniels, 140 N.W.2d 541, 2 Mich. 
App. 395. 

Plea of guilty following denial of motion to 
dismiss held not waiver 

U.S.—Haynes v. U.S., Tex., 88 S.Ct. 722, 390 U.S 85, 
19 L.Ed^d 923. 

Guilty pleas 

U.S.—Brady v. U.S., N.M., 90 S.Ct. 1463, 397 U.S 742, 
25 LEd^d 747. 

Martin v. US., D.C.N.Y., 339 F.Supp. 1187 
Voluntary plea of guilty held waiter 
U.S.—Lucero v. U.S., C.A.N.M., 425 F.2d 172. 

Alaway v. U.S., D.C.Cal., 329 F.Supp. 78, recon¬ 
sideration den. 345 F.Supp. 978—U.S. ex rel. Burke 
v. Mancusi, D.C.N.Y., 331 F.Supp. 1246, C.A, 
affd. 453 F.2d 563, cert. den. 92 SO. 1795, 406 
US. 925, 32 L.Ed.2d 126. 

89.25. Fla.—Urquhart v. State, App., 211 So.2d 79. 

Silence 

(2) Waiver not presumed from mere silence after 
Miranda warnings given. 

I1L—People v. Shinn, 273 N.E.2d 679, 133 Ill.App.2d 
923. 

89,30, U.S.—U.S. v. Phillips, C.A.Mo., 432 F.2d 973. 
CaL—People v. Mitchell, 48 Cal.Rptr. 371, 409 P.2d 
211,63 C2d 805, cert. den. 86 S.Ct. 1985, 384 U.S. 
1007, 16 L.Ed.2d 1021, cert. den. 87 S.Ct. 1324, 
386 U.S. 999, 18 LEd.2d 351. 

Ky.—Hurt v. Com., 379 S.W.2d 726. 

N.M.—State v. Sero, App., 474 P.2d 503, 82 N.M. 17. 
Pa.—Com. v. Kohne, 203 A.2d 401, 204 Pa.Super. 78. 
Setf4ncrimimrtion privilege held not permission 
to accrued to perjure himself 
NJ.—State v. Kimbrough, 262 A2d 232, 109 NJ.Su- 
per. 57. 

Accused does not waive his right 
against self-incrimination by moving 
for investigative assistance under the 
Criminal Justice Act, 8935 or by testify¬ 
ing at the hearing of a pre-trial motion 
to suppress evidence. 89 - 40 

8935. US.—Marshall v. U.S., CA.Kan., 423 F.2d 
1311 

89.40. D.C—Pettyjohn v. US., GA., 419 F.2d 651, 
136 U3App.D.G 69, cert. den. 90 S.Ct. 1383, 397 
US. 1058, 25 L£d.2d 676. 

The determination of guilt and the 
firing of punishment in a unitary pro¬ 
ceeding, rather than by means of a 
bifurcated trial, has been held not a 
deprivation of the right against self-in¬ 
crimination. 89 - 45 

8945. Kan.—Zimmer v. State, 477 P.2d 971, 206 
Kan. 304—State v. Roth, 486 P.2d 1385, 207 Kan. 
691. 

Mo.—State v. Terry, 472 S.W^d 426, vac. in part on 
oth. grds. 92 S.CL 2876, 408 U.S. 940, 33 LEd.2d 
763. 

98. Cola—Early v. People, 352 P.2d 112, 142 Colo. 
462 cerL den. 81 S.CL 90,364 US. 847,5 L.EcL2d 
70. 

AppBeAk to 

(1) It has been held that the Fifth Amendment excep¬ 
tion, from compulsory adf-incrimination is also protect¬ 


ed by the Fourteenth Amendment against abridgement 
by the states. 

U.S.—Malloy v. Hogan, Conn., 84 S.Ct. 1489, 378 US. 
1, 12 L.Ed2d 653. 

U.S. v. Smith, D.C.Mo., 331 F.Supp. 1269. 
Conn,—State v. Bugbee, 290 A.2d 332, 161 Conn. 531. 
Iowa—State v. Osborne, 139 N.W.2d 177. 

(2) Purpose of rule. 

U.S.—Tehan v. U S. ex rel. Shott, Ohio, 86 S.Ct. 459, 
382 U.S. 406, 15 L.Ed.2d 453, reh. den. 86 S.Ct. 
925, 383 U.S. 931, 15 L.Ed.2d 850. 
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91. Different considerations involved 

CaL—People v. Gurley, 100 Cal.Rptr. 407, 23 C.A.3d 
536. 

The standard for applying the privi¬ 
lege against self-incrimination is that 
the person claiming it is confronted by 
substantial, real, and apparent, as dis¬ 
tinguished from trifling or imaginary, 
hazards of incrimination. 9110 

91.10. U.S.—Marchetti v U.S., Conn., 88 S.Ct. 697, 
390 U.S. 39, 19 L.Ed.2d 889. 

Morgan v. Thomas, D.C.Miss., 321 F.Supp. 565 
—U.S. v. GuUett, D.C.Colo., 322 F.Supp. 272. 

Claimant held not confronted by substantial and 
real hazards of incrimination 

U.S.—U.S. v. Freed, Cal., 91 S.Ct. 1112, 401 U.S. 601, 
28 LEd2d 356, cert. den. 91 S.Ct. 2201, 403 U.S. 
912, 29 LEd.2d 690. 

92. U.S.—U.S. v. Wagner, D.C.Wash., 292 F.Supp. 1, 
affd., GA., 403 F.2d 1. 

Am.—'Wales v. Tax Commission, 412 P.2d 472, 100 
Am 181. 

Cal.—People v. Lilliock, 71 Cal.Rptr, 434, 265 C.A2d 
419. 

Ga.—Aldrich v. State, 137 S.R2d 463, 220 Ga. 132. 

Statute requiring accused examined as psycho¬ 
path to answer examiner’s questions held 
invalid 

Ind.—Haskett v. State, 263 N.R2d 529, 255 Ind. 206. 
9Z5. Okl.—Cox v. State, Cr., 395 P.2d 954—Spencer 
v. State, Cr., 404 P.2d 46. 

Dependent on circumstances 

N.J.—State v. Williams, 235 A.2d 684, 97 NJ.Super. 
573, affd. 255 A2d 817, 106 NJ.Super. 371, cert, 
den. 90 S.G. 1510, 397 US. 1069, 25 LEd.2d 691. 

93. U.S.—Schmerber v. State of Cal., Cal., 86 S.Ct. 
1826, 384 U.S. 757, 16 LEd2d 908. 

Alaska—Battese v. State, 425 P.2d 606. 

Ark.-Williams v. State, 396 S.W.2d 834, 239 Ark. 
1109. 

CaL—People v. Perry, 76 Cal.Rptr. 725, 271 C.A2d 84. 
Colo.—Scrratore v. People, 497 P.2d 1018, 178 Colo. 
341. 

Fla.—State v. Esperti, App., 220 So.2d 416. 

Iowa—State v. Holt, 156 N.W.2d 884, 261 Iowa 1069. 
Kan.—Peterson v. State, 422 P.2d 567, 198 Kan. 26. 
Me.—CJS. quoted in Opinion of the Justices, 255 A 2d 
643, 650. 

Nev.—McCray v. State, 460 P.2d 160, 85 Nev. 597. 
NJ.—State v. Angeleri, 241 A»2d 3, 51 NJ. 382, cert. 

den. 89 S.O. 372, 393 U.S. 951, 21 LEd.2d 362. 
N.M.—State v. Ramirez, App., 434 P.2d 703, 78 N.M. 
584—State v. Mordecai, App., 490 P.2d 466, 83 
N.M. 208. 

N.Y.—People v. Ballott, 233 NR.2d 103, 20 N.Y2d 
600, 286 N.Y.Sld 1—People v. Damon, 247 
N.E.2d 651, 24 N:Y.2d 256, 299 N.YS.2d 830. 
N.C.—State v. Greene, 184 S.R2d 523, 12 N.GApp. 

687, app. dism. 186 S.E2d 177, 280 N.G 303. 
N.D.—State v. Miller, 146 N.W.2d 159. 

Or.—Heer v. Department of Motor Vehicles, 450 P.2d 
533, 252 Or. 455. 


Pa.—Com. v. Vivian, 222 A.2d 739, 208 Pa.Super. 330, 
affd. in part, revd. in part on oth. grds., mod. in 
part 231 A.2d 301, 426 Pa. 192. 

Tex.—Preston v. State, Cr., 450 S.W,2d 643—Olson v. 
State, Cr., 484 S.W.2d 756. 

Vt.—State v. LaFleche, 253 A.2d 124, 127 Vt. 482. 

Va.—Walton v. City of Roanoke, 133 S.E.2d 315, 204 
Va. 678. 

Wash.—State v. Craig, 406 P.2d 599, 67 Wash.2d 77. 

Testimonial utterances 

(2) Other statements. 

U.S.—U.S. v. Fioravanti, C.A.NJ., 412 F.2d 407, cert 
den. 90 S.Ct. 97, 396 U.S. 837, 24 LEd.2d 88. 

Wash.—State v. Moore, 483 P.2d 630, 79 Wash.2d 51. 

Evidence given by others 

(3) Other matters. 

U.S.—Schmerber v. State of Cal., Cal., 86 S.Ct 1826, 
384 U.S. 757, 16 L.Ed.2d 908. 

Cal.—People v. Preston, 107 CaLRptr. 300, 500 P.2d 
300, 9 G3d 308. 

Kan.—State v. Faidley, 450 P.2d 20, 202 Kan. 517. 

Affirmative act standard overinclusive 

Utah.—American Fork Gty v. Crosgrove, 701 P.2d 
1069, overruling Hansen v. Owens, 619 P.2d 315. 

Communications or testimony 

U.S.— US. V. Irwin, D.CPa., 322 F.Supp. 701. 
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94.5. U.S.—U.S. v. Pelensky, D.GVt, 300 F.Supp. 
976—U.S. v. Main, D.GDeL, 312 F.Supp. 736- 
Cook v. Cox, D.GVa., 330 F.Supp. 1323. 

Ala.—Jackson v. State, Cr., 235 So.2d 382, 45 Ala.App. 
621. 

Ariz.—State v. Stelzriede, 420 P.2d 170, 101 Ariz. 385. 

State ex rel. Murphy v. Gty Court of City of 
Tucson, 472 P.2d 952, 12 Ariz.App. 529. 

Ark.—Poe v. State, 488 S.W.2d 21, 253 Ark. 633. 

Cal.—People v. Ellis, 55 CaLRptr. 385,421 P.2d 393,65 
C.2d 529. 

People v FretwelL 87 CaLRptr. 356, 8 GA3d 
Supp. 37. 

D.C.—Oxholm v. District of Columbia, App., 464 A.2d 
113. 

Del.—Vincent v. State, 256 A2d 268. 

Ga.—Coquillian v. State, 313 S.R2d 126, 169 Ga.App. 
390. 

Idaho-State v. Dillon, 471 P.2d 553, 93 Idaho 698, 
cert. den. 91 S.Ct. 947, 401 U.S. 942, 28 L.Ed.2d 
223. 

Ky.—Newman v. Stinson, 489 S.W.2d 826. 

La.—State v. Tarnmce, 211 So.2d 304, 252 La. 396, 
cert den. 89 S.CL 662, 393 U.S. 1038, 21 LEd-2d 
586. 

Me.—GJJS. quoted in Opinion of the Justices, 255 A 2d 
643, 650. 

Md.—Spillers v. State, 272 A.2d 49, 10 Md.App. 643. 

Mont.—State v. Campbell, 405 P.2d 978, 146 Mont 
251, 22 A.LR.3d 824. 

Nev.—McCray v. State, 460 P.2d 160, 85 Nev. 597. 

N.Y.—Application of MackeU, 300 N.Y.S.2d 459, 59 
Misc.2d 760. 

N.G—State v. Strickland, 173 S.R2d 129, 276 N.G 
253. 

Ohio—Gty of Piqua v. Hinger, 238 N.K2d 766, 15 
Ohio SUd 110, cert. den. 89 S.Ct. 484, 393 U.S. 
1001, 21 L.EA2d 466, reh. den. 89 S.G. 1452, 394 
U.S. 994, 22 LEd.2d 771 

State v. McGrew, 268 N.E.2d 286, 25 Ohio 
App.2d 175. 

Okl.—CJ.S. cited In State v. Thomason, 538 P.2d 1080, 
1086. 

Or.—State v. Brotherton, 465 P.2d 749, 2 Or.App. 157. 

Pa.—Com. v. AJjoe, 216 A2d 50, 420 Pa. 198, 16 
A.LR.3d 1126. 

Com. v. Tanchyn, 188 A2d 824, 200 Pa.Super. 
148, cert. den. 84 S.Ct. 138, 375 U.S. 866, 11 
LEd.2d 92. 

Tex.—Ballard v. State, Cr., 487 S.W.2d 724. 
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Wash.— State v. Moore, 372 P.2d 536, 60 Wash.2d 
144—State v. Bauman, 468 P.2d 684, 77 Wash.2d 
938. 

Physical evidence 

(2) Other matters. 

U.S.—Warden, Md. Penitentiary v. Hayden, Md„ 87 

S.Ct. 1642, 387 U.S. 294, 18 L.Ed.2d 782—Gilbert 
v. State of CaL, Cal., 87 S.Ct. 1951, 388 U.S. 263, 
18 L.Ed.2d 1178. 

Ala.— Aaron v. State, 122 So.2d 360, 271 Ala. 70. 
CaL—People v. Lopez, 32 Cal.Rptr. 424, 364 P.2d 16, 
60 C.2d 223, cert. den. 84 S.Ct. 634, two cases, 375 
U.S. 994, 11 L.Ed.2d 480, reh. den. 84 S.Ct. 794, 
376 U.S. 939, 11 L.Ed.2d 660, reh. den. 84 S.Ct. 
800, 376 U.S. 946, 11 LEd.2d 770. 

Fla.—Gentille v. State, App., 190 So.2d 200, cert. den. 

87 S.Q. 1313, 386 U.S. 995, 18 L.Ed.2d 342 
I1L—People v. Mulack, 240 N.E.2d 633, 40 IU.2d 429. 
Neb.—State v. Hagen, 143 N.W.2d 904, 180 Neb. 564. 
NJ.—State v. King, 209 A.2d 110, 44 NJ. 346, 9 
A.L.RJd 847. 

N.M.—State v. Hudman, 431 P.2d 748, 78 N.M. 370. 
N.Y.—People v. Pecora, 473 N.Y.S.2d 320, 123 Misc.2d 
259. 

Ohio—City of Beavercreek v. Blue, 474 N.E.2d 1235,16 
Ohio App.3d 166, 16 O.B.R. 175. 

Pa.—Com. v. Gordon, 246 A.2d 325, 431 Pa. 512, cert, 
den. 89 S.Ct. 1215, 394 U.S. 937, 22 L.Ed.2d 469. 

Handwriting exemplars in backward slant 
U.S.—U.S. V. Richardson, C.A.MO., 755 F.2d 685. 
Furnishing handwriting exemplars not “testimo¬ 
ny” 

U.S.—U.S. v. Doe, C.A.N.Y., 457 F.2d 895, stay gr. 92 
S.Ct 1243, 405 U.S. 984, 31 L.Ed.2d 450. 

In re Riccardi, D.GNJ., 337 F.Supp. 253. 

Submitting to finger prints not “testimony” 
Tex.—Aguilar v. State, Cr., 478 S.W.2d 948. 

Mere reproduction of accused's participation in 
lineup not “testimony” 

Mich.—People v. Heading, 197 N.W.2d 325, 39 Mich. 
App. 126. 

Voice sa mpl i n g procedures 

U.S.—U.S. V. Asians, D.C.Md., 351 F.Supp. 408. 
ALa.—Cooley v. State, Cr.App., 439 So.2d 193. 
Turnover of bankruptcy estate assets 
U.S.—In re Crabtree, Bkrtcy.Tenn., 39 B.R. 726. 

The United States Supreme Court 
has held that where voice exemplars 
were to be used only for identification 
purposes and not for testimonial or 
communicative content of the utteranc¬ 
es, the compelled production of the 
voice exemplars did not violate a grand 
jury witness' privilege against compul¬ 
sory self-incrimination. 9410 

94.10. U.S.—U.S. v. Dionisio, HI., 93 S.Ct 764, 410 
U.S. 1, 35 LEd.2d 67. 

In re Grand Jury Proceedings, Hellmann, GA.6 
(Ky.), 736 F.2d 428. 

95, U.S.—Schmerber v. State of Cal., Cal., 86 S.Ct. 
1826, 384 U.S. 757, 16 L.Ed.2d 908. 

D.C—Brooks v. U.S., App., 494 A.2d 922. 

Iowa—State v. Sefcheck, 157 N.W.2d 128, 261 Iowa 
1159. 

N.Y.—Mestichelli v. Mestichdli, 255 N.Y.S.2d 185, 44 
Misc.2d 707. 

Or.—State v. Brotherton, 465 P.2d 749, 2 Or.App. 157. 
Va.—Wahon v. City of Roanoke, 133 S.E2d 315, 204 
Va. 678. 

96. Standard is risk of incrimination 

U.S.—Marchetti v. State, Conn. 88 S.C. 697, 390 U.S. 
39, 19 L.Ed.2d 889. 

Nieves v. U.S., D.C.N.Y., 280 F.Supp. 994. 
Miss.—Morgan v. U.S. Fidelity & Guaranty Co., 222 
Sa2d 82a cert. den. 90 S.Ct. 106, 396 US. 842, 24 


L.Ed.2d 93, app. after remand 245 So.2d 587, cert, 
dism. 92 S.Ct. 651, 404 US. 1006, 30 L.Ed.2d 655 

The inference that a person found in 
unexplained possession of recently sto¬ 
len property may be deemed to have 
stolen it does not violate the rule 
against self-incrimination. 96 5 

96.5. U.S.—U.S. V. Redd, C.A.Cal., 438 F.2d 335, 
cert. den. 91 S.Ct. 1681, 402 U.S. 977, 29 L.Ed.2d 
143. 

D.C.—U.S. v. Johnson, GA., 433 F.2d 1160, 140 U.S. 
App.D.C. 54. 

Fla.—State v. Young, 217 So.2d 567, cert. den. 90 S.Ct. 
112 , 396 U.S. 853, 24 L.Ed.2d 101. 

McClain v. State, App., 185 So.2d 707. 

Ill.—People v. Nilsson, 255 N.E2d 432, 44 I11.2d 244, 
cert. den. 90 S.Ct. 1881, 398 U.S. 954, 26 L.Ed.2d 

296. 

Iowa—State v. Morrison, 183 N.W.2d 696. 

Me.—State v. Mosher, 270 A2d 451. 

Md.—Anglin v. State, 224 A.2d 668, 244 Md. 652, cert, 
den. 87 S.Ct. 984, 386 U.S. 947, 17 LEd.2d 877. 

Lambiotte v. State, 303 A.2d 163, 17 Md.App. 
545. 

NJ.—State v. DiRienzo, 251 A.2d 99, 53 NJ. 360- 
State v. Bon, 251 A.2d 115, 53 NJ. 391. 

Other statutory inferences or pre¬ 
sumptions have been held not to be 
violative of the rule against compulso¬ 
ry self-incrimination, 96 - 10 except where 
they were arbitrary or irrational. 9615 

96.10. Nev.—Fritz v. State, 474 P.2d 377, 86 Nev. 
655. 

Unexplained possession of narcotics 

U.S.—US. V. Butler, C.A.Okl., 446 F.2d 975. 

Cal.—People v. Shipstead, 96 Cal.Rptr. 513, 19 C.A.3d 
58. 

D.C.—Morrison v. U.S., C.A., 434 F.2d 532, 140 U.S. 
App.D.C. 258. 

Possession of Molotov cocktail or similar de¬ 
vices 

Del—Wilson v. State, 264 A.2d 510. 

Presumption owner of vehicle was operator in 
prosecution for reckless driving 

Conn.—State v. DeBiaso, 271 A.2d 857, 6 Conn.Cir. 

297. 

Presumption not made known to jury 

U.S.—U.S. v. Johnson, GA.Tex., 439 F.2d 885, cert, 
den. 92 S.Ct. 213, 404 U.S. 880, 30 LEd.2d 161. 

Being required to take stand to rebut presump¬ 
tion not protected 

Wash.—State v. Galen, 487 P.2d 273, 5 WashJVpp. 353. 

Acts declared prima fade evidence of offenses 
involving children 

N.Y.—In re $., 322 N.Y.S.2d 170, 66 MiscJd 683. 
Wash.—State v. Finister, 486 P.2d 114, 5 WasLApp. 
44. 

96.15, U.S.—Morrison v. Wilson, D.GFla., 307 
F.Supp. 196. 

§ 650. -Articles Taken from Ac¬ 

cused 

97. U.S.—McClard v. U.S,, C.A.Ark., 386 F.2d 495, 
motion den. 399 F.2d 159, cert. den. 89 S.O. 149, 
393 U.S. 866, 21 LEd.2d 134, reh. den. 89 $.Ct. 
638, 393 U.S. 1045, 21 LEd.2d 598. 

Ala.—Etheridge v. State, 208 So.2d 232, 44 AhuApp. 
323. 

Idaho-State v. Dillon, 471 P.2d 553, 93 Idaho 698, 
cert. den. 91 S.Ct. 947, 4$1 U.S. 942, 28 L.Ed.2d 
223. 

Ill.—People v. Blewett, 221 N.E2d 135, 75 Hl.App.2d 
281. 

La.—State v. Fox, 205 So.2d 42, 251 La, 464. 
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Me.—State v. Poulin. 268 A.2d 475. 

Bullet taken from body 

Ind.—Green v. State, 274 N.E2d 267, 257 Ind. 244. 
Tex.—Webb v. State, Cr., 467 S.W.2d 449. 

98. U.S.—U.S. v. Detroit Vital Foods, Inc., C.A. 
Mich., 407 F.2d 570, cert. den. 89 S.Ct. 1997, 395 
U.S. 935, 23 L Ed.2d 450, revd. on oth. grds. 90 
S.Ct. 763, 397 U.S. 1, 25 L.Ed.2d 1, reh. den. 90 
S.O. 1085, 397 U.S. 978, 25 LEd.2d 273, cert, 
den. 91 S.Ct. 41, 400 U.S. 821, 27 LEd.2d 49. 

Fla.—State v. Kircheis, App., 269 So.2d 16. 
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99. Cal.—People v. Mora, 47 Cal.Rptr. 338, 238 
C.A.2d 1. 

2. Ill.—People v. Smith, 254 N.E.2d 492, 44 U1.2d 82. 
Mich.—Zachary v. U.S., C.A.Mich., 275 F.2d 793, cert, 
den. 81 S.Ct. 46, 364 U.S. 816, 5 L.Ed. 47, reh. 
den. 81 S.Ct. 230, 364 U.S. 906, 5 L.Ed.2d 198. 
Failure to give Miranda warning 
HI.—People v. Brown, 266 N.E2d 131, 131 Hl.App.2d 
244. 

Seizure of papers from accused's law office 

U.S.—U.S. V. Haimowitz, C.A.Fla., 706 F.2d 1549, reh. 
den. 712 F.2d 457, cert. den. 104 S.Ct 974, 464 
U.S. 1069, 79 L.Ed.2d 212. 

5. U.S.—U.S. v. Vial, D.GMass., 282 F.Supp. 472. 
Fla.—McClain v. State, App., 185 So.2d 707. 

Miss.—Baylor v. State, 246 So.2d 516. 

Wash.—State v. Sarber, 456 P.2d 312, 76 Wash.2d 239. 

Clothing worn by accused 

U.S.—Golliher v. U.S., C.A.Neb., 362 F.2d 594. 

Ala.—Hubbard v. State, 215 So.2d 261, 283 Ala. 183, 
vac. in part on oth. grds. 92 S.Ct 2851, 408 U.S, 
934, 33 LEd.2d 747, on remand 274 So.2d 298,290 
Ala. 118. 

Ga.—Moton v. State, 169 S.E.2d 320, 225 Ga. 401. 
Kan.—State v. Dodson, 485 P.2d 1010, 207 Kan. 437. 
Miss.—Hendrieth v. State, 230 So.2d 217—Baylor v. 
State, 246 So.2d 516. 

NJ.—State v. Papitsas, 194 A.2d 8, 80 NJ.Super. 420. 
N.C.—State v. Colson, 163 S.E2d 376, 274 N.C. 295, 
cert. den. 89 S.Ct. 876, 393 U.S. 1087, 21 LEd.2d 
780. 

Admissibility upheld where arrest not Ulegal 
Ga.—Creamer v. State, 192 S.E2d 35a 229 Ga. 511, 
cert. dism. 93 S.Ct. 1454,410 U.S. 975, 35 L.Ed.2d 
709. 

Hair samples 

Utah—State v. Van Dam, 554 P.2d 1324. 
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6 . Cal.—People v. Fuller, 46 CaLRptr. 435, 236 

C.A.2d 889. 1 

Mo.—GJ jS. dted in State v. Phelps, 384 S.W.2d 616, 
619. 

7. NJ.—State v. Williams, 235 A.2d 684, 97 NJ.Su- 

per. 573, affd. 255 A.2d 817, 106 NJ.Super. 371, 
cert, den, 90 S.Q. 1510, 397 U.S. 1069, 25 L.Ed.2d 
691. 

8 . U.S.—U.S. v, Miriam, D.GMich., 310 F.Supp. 217, 

affd., CA., 422 F.2d 150, cert. den. 90 S.Ct. 2199, 
399 U.S. 910, 26 LEdJd 561. 

Ala.—Green v. State, 167 So.2d 694, 42 Ala.App. 439, 
cert. den. 167 So,2d 701, 277 Ala. 698. 

Where in the course of a criminal 
investigation a person who has not 
been given the Miranda warning is re¬ 
quired to produce an article which es¬ 
tablishes commission of a crime, such 
article may not be admissible in evi¬ 
dence. 115 

8.15. Alien's registration receipt card 
U.S.—U.S. v. Campos-Serxano, GA.I11., 430 F.2d 173, 
affd. 92 S.O. 471, 404 U.S. 293, 30 LEd.2d 457, 
cert. den. 92 S.Ct. 686, 404 U.S. 1023, 30 EEdJd 
673. 
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12. U.S--In rc Fahey, C.A.Ky., 300 F.2d 383-US 
v. Widelski, CA.Mich, 452 F,2d 1, cert, den 92 
S.Ct. 1769, 406 U.S. 918, 32 L.Ed.2d 117. 

15. Minn.—State v. Dhaemera, 150 N.W.2d 61, 276 
Mum. 332. 

N.D.—Hardy v. Cunningham, 167 N.W.2d 508. 

page 548 

17. Del.—Clark v. State, 269 A.2d 59. 

Privilege waiver by delivering possession 

U,S '7. U A V ’ Ponder ' C A.La., 444 F.2d 816, cert. den. 
92 SCt. 944, 405 U.S. 918, 30 L,Ed.2d 788. 

18. U.S.—U.S. v. Willson, GATenn., 436 F.2d 969. 

U.S. y. Kane, D.C.N.Y., 243 F.Supp. 746—U.S. 
v. Birrell, D.C.N.Y., 276 F.Supp. 798. 

20. U.S.—U.S, v. Warren, CAN.Y., 453 F.2d 738 
cert. den. 92 S.Ct. 2040,406 U.S 944, 32 LEd.2d 

U.S. v. E. A. Goodyear, Inc, D.C.N.Y., 334 
F.Supp. 1096. 

Requirement that records be kept as not abol¬ 
ishing constitutional protection 

U.S.—U.S. v. Remolif, D.C.Nev., 227 F.Supp. 420. 

“Required records’* doctrine not applicable 

(1) To federal wagering registration and occupational 

tax requirements. 

U.S.—Marchem v. State, Conn., 88 S.Ct. 697, 390 U S 
39, 19 LEd.2d 889. 

(2) To federal excise tax on wagering. 

U.S.—Grosso v. U.S., Pa., 88 S.Ct. 709, 390 U.S. 62, 19 
LEd.2d 906. 


Process requiring the production of 
papers and documents may be so un¬ 
reasonable in scope as to violate the 
privilege against self-incrimination. 305 

Rule applied to production of corporate 
records 

Fla.—Imparato v. Spicola, App., 238 So.2d 503. 


Neb.—State v Oleson, 143 N.W.2d 917, 180 Neb. 546. 
Ohio-State v. Wilson, 268 N,E.2d 814, 26 Ohio 
App 2d 23, 

Dental impressions 

Ga.—State v. Thornton, 322 S.E2d 711, 253 Ga. 524. 
20,55. Cal.—People v. King, 72 Cal.Rptr. 478-Peo- 
pie v Candelaria, 96 Cal.Rptr. 90, 18 C.A.3d 754. 
Fla —Dade County >. Callahan, App., 259 So.2d 504 
NJ—State v. McKenna, 226 A.2d 757, 94 NJ.Super. 
71. 

S.D.—State v. Roadifer, 346 N.W.2d 438. 

Compliance with request to see arm 
Md.—Williams v. State, 188 A2d 543, 231 Md. 83, cert, 
den. 84 S.G. 109, 375 U.S. 851, II L.Ed2d 78. 

The United States Supreme Court 
has held that a compelled display of 
identifiable physical characteristics in¬ 
fringes no interest protected by the 
privilege against compulsory self-in¬ 
crimination. 2060 

20.60. U.S.—U.S. v. Dionisio, III., 93 S.G. 764, 410 
U.S. 1, 35 L Ed.2d 67. 
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21. U.S.—Ramer v. U.S., C.A.Wash., 411 F.2d 30, 
cen. den, 90 S.G. 445, 396 U.S. 965, 24 LEd.2d 
431. 

Cal.—People v. Bellah, 46 Cal.Rptr. 598, 237 CA2d 
122—People v. Sykes, 47 Cal.Rptr. 596, 238 
C.A.2d 156. 

Fla.—State v. Coffey, 212 So.2d 632. 

Mitchell v. State, App., 227 So.2d 728, decision 
quashed. Sup., 245 So.2d 618. 

N.C.—State v. Hollingsworth, 139 S.E.2d 235, 263 N.G 
158. 

22. Fla.—Parkin v. State, 238 So.2d 817, cert. den. 91 
S.G. 1189, 401 US. 974, 28 LEd.2d 322. 

Measuring accused 


Rptr. 753, 406 P.2d 33, 63 C.2d 400. People v 
Pacheco, 66 Cal.Rptr 142, 258 C.A2d 800. 

D.C.—White v. U.S., App., 451 A.2d 848. 

Fla.—Parkin v. State, App., 222 So.2d 457, cert. dig. 
charged, Sup., 238 So.2d 817, cert. den. 91 SCt 
1189, 401 U.S. 974, 28 LEd.2d 322. 

Ill-People v. Belcsel, 261 N.R2d 40, 125 Ill.App 2d 
322. 

Md.—Herman v. Director of Patuxent Institution, 182 
AJd 351, 229 Md. 613. 

Mich.—People v. Lewis, 187 N.W.2d 571, 31 Mich 
App. 91, affd. 192 N.W.2d 215, 386 Mich. 407 
cert. den. 92 S.G. 2505, 408 U.S. 929, 33 LEdJd 
342. 

N.Y.—People v. Abdul Karim Al-Kanani, 298 N.Y 
S.2d 275, 31 AD.2d 838, affd. 260 N.E.2d 496, 26 
N.Y.2d 473, 311 N.Y.S.2d 846, app. after remand 
334 N.YJS.2d 817, 39 A.D.2d 1016, affd. 307 
N.E2d 43, 33 N.Y.2d 260, 351 N.Y.S.2d 969, cert 
den. 94 S.Q. 2619, 417 U.S. 916, 41 L.Ed.2d 22o! 

Tex.—Heflin v. State, App. 3 Dist., 640 S.W.2d 58, 
review ref. 

Statements by accused 

U.S.—US. V. Halbert, CA-Cal., 712 F.2d 388, cert 
den. 104 S.Q. 997, 465 US. 1005, 79 L.Ed.2d 230. 

(3) Applicability of statute prohibiting statements to 

be admitted in evidence. 

D.G—Bade v. Cameron, D.C., 260 F.Supp. 804. 

(4) Other matters. 

Fla.—Parkin v. State, 238 So.2d 817, cert. den. 91 S.Ct 
1189, 401 U.S. 974, 28 L.Ed.2d 322. 

N.M.—State v. Vaughn, 481 P.2d 98, 82 N.M. 310, cert, 
den. 91 S.Ct 2262, 403 U.S. 933, 29 L.Ed.2d 711 

N.Y.—People v. DiPiazza, 248 N.R2d 412, 24 N.Y.2d 
342, 300 N.Y.S.2d 545. 

Privilege obtains during pretrial psychiatric ex¬ 
amination 

N.Y.—Lee v. County Court of Erie County, 267 N.E.2d 
452, 27 N.Y.2d 432, 318 N.Y.S.2d 705. 

27. Colo.—French v. District Court, Division 9, In 
and For City and County of Denver, 384 P.2d 268. 
153 Colo. 10. 


Requiring an alien to produce a reg¬ 
istration card may, but does not neces¬ 
sarily, violate the privilege against 
self-incrimination. 2010 

20.10. Violative where production is to deter¬ 
mine whether card is forgery 

U.S.—U.S. V. CampofrSerrano, CAUL, 430 F.2d 173, 
affd. 92 S.CL 471, 404 U.S. 293, 30 L.Ed.2d 457 
cert. den. 92 S.Ct 686, 404 U.S. 1023, 30 LEd.2d 
673. 

Not violative where production is to determine 
right to be in country 

U.S.—U.S. v. Campoe-Serrano, CAUL, 430 P.2d 173, 
•ffiL 92 S.G. 471, 404 US. 293, 30 L.Ed,2d 457 
cert den. 92 S.Q. 686, 404 US. 1023, 30 LEd.2d 
673- 

$ 651. -Physical or Mental Ex- 

ami nation of Accused 


2U50. US.—Oliver v. Middkbrooks, CALa., 4 

425^734?' ** rd ‘ R *“ 0S V ' CA N ’ 
US. v. Irwin, D.CPa^ 322 F.Supp. 701-U.S. 
Bender, D.GCaL, 331 FEupp. 1074. 

***** quoted ia Swain 

Sttte, 156 So^d 368, 677, 275 Ala. 508, affd. I 
S.CL 824, 380 US. 202, 13 LEcL2d 759, reh. de 
S5 $.Ct 1528, 381 US. 921, 14 L.Ed.2d 44 
Alaska—Patteae v. State, 425 P.2d 606. 

v. Traylor, 100 CaLRptr. 116. 23 CA3 

C0 ^T. U ? 4nC v ' ***** 421 474, 161 Cok 

274-Saadovil v. People, 473 P.2d 722, 172 Cck 


D.G—Battle v. Cameron, D.G, 260 F.Supp. 804. 

Md. White v. State, 256 A.2d 174. 7 MdApp. 416. 


Or.—State v. Fisher, 410 P.2d 216, 242 Or. 419. 
Intoxication 
(4) Other instances. 

Cal—Walker v. Department of Motor Vehicles, 79 
Cel-Rptr. 433, 274 C.A.2d 793—Whalen v. Munici¬ 
pal Court of City of Alhambra, 79 Cal.Rptr. 523 
274 CA2d 809. 

Taking dental impression 

Conn.—State v. Asherman, 478 A2d 227, 193 Conn. 
695, cert. den. 105 S.Ct. 1749, 84 LEd.2d 814. 

23, U.S.—Schmerber v. State of Cal, Cal., 86 S Q 
1826, 384 U.S. 757, 16 L.Ed.2d 908. 

U.S. v. Green, D.C.Ind., 282 F.Supp. 373. 
Presence of officers, etc. 

Md.—Swain v. State, 156 So.2d 368, 275 Ala. 508, affd. 
85 S.G. 824, 380 U.S. 202, 13 LEd2d 759, reh. 
den. 85 S.G. 1528, 381 U.S. 921, 14 LEd.2d 442. 

Tests for intoxication 

(4) Field sobriety test 

Or- State v. Green, 684 P.2d 575, 68 Or.App. 518, rev. 
den. 687 P.2d 795, 297 Or. 601. 
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25. La.—State v. Hughes, 154 So.2d 395, 244 La. 774. 

WaS 425~ StatC V COrad1, 462 P,2d 1 WashApp. 

25.5. Cal.—People v. Perry, 76 Cal.Rptr. 725, 271 
CA2d 84. 

26. U.S,—U-S. v. Handy, CACal, 454 F.2d 885, 
«rt. den. 93 S.Ct 49, 409 U.S. 846, 34 LEd.2d 

S« v. State of Md., D.GMd., 295 F.Supp. 389, 
affd. 436 F.2d 1153, cert. dism. 92 S.Ct 2091. 407 
U.S. 355, 32 L.Ed.2d 791. ’ 

Cal—People v. Spencer, 31 Cal.Rptr. 782, 383 P.2d 
^ 60 C - M 64. cert. den. 84 S.G. 1924, 377 U.S. 
1007, 12 LEd.2d 1055—In re Spencer, 46 Cal. 


Minn.—State v. Olson, 143 N.W.2d 69, 274 Minn. 225. 

N.M.—State v. Vaughn, 481 P.2d 98, 82 N.M. 310, cert, 
den. 91 S.Ct 2262, 403 U.S. 933, 29 L.Ed.2d 711 
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28. Minn.—State v. Olson, 143 N.W.2d 69, 274 Minn 
225. 

Defective delinquent statute held not to violate 
prohibition against self incrimination 

U.S.—Sas v. State of Md., D.C.Md., 295 F.Supp. 389, 
affd. 436 F.2d 1153, cert. dism. 92 S.G. 2091, 407 
U.S. 355, 32 L.Ed.2d 791. 

Md.—McDonough v. Director of Patuxent Institution, 
183 AJd 368, 229 Md. 626—Mills v. Director of 
Patuxent Inst., 195 A.2d 678, 233 Md. 593—Me- 
Donough v. State, 253 A.2d 517, 253 Md..547. 
Constitutional right held not violated 

Cal.—People v. Hill, 58 CaLRptr. 340,426 P.2d 908, 66 
G2d 536, cert. den. 88 S.G. 492, 389 U.S. 993, 19 
LEd.2d 487, cert den. 88 S.G. 838, 390 U.S. 911 
19 L.Ed.2d 884. 

28,10. U.S.—U.S, v. Albright, GA.W.Va^ 388 F.2d 
719 —U.S. v. Williams, GA.La., 456 F.2d 217. 

IU.-People v. Ehrler, 252 N.E.2d 227, 114 ID.App.2d , 

Mich.—People v. Martin, 182 N.W.2d 741, 26 Mich. 
App. 467. 

N.Y.—People v. Laudati, 304 N.Y.S.2d 815, 61 Misc.2d 
84. 

Pa.—Com. v. Byrd, 219 A2d 293, 421 Pa. 513, cert 
den. 87 S.G. 181, 385 U.S. 886, 17 L.Ed.2d 114. 
Examinati on prior to arraignment 

Colo.—Early v. People, 352 P.2d 112, 142 Colo. 462, 
cert den. 81 S.G. 90, 364 U.S. 847, 5 UEdJd 70. 

28.15. Cal.—People v. Danis, App., 107 Cal.Rptr. 
675, 31 GA.3d 782. 

NJ.—State v. Obstein, 247 A2d 5, 52 NJ. 516. 

Pa.—Com. v. Poraponi, 284 A.2d 708, 447 Pa. 154. 
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Refusal as precluding testimony of psychiatrists 
on behalf of accused 

Fla.—Parkin v. State, App., 222 So.2d 457, cert, dis¬ 
charged, Sup., 238 So.2d 817, cert. den. 91 S.Ct. 
1189, 401 U.S. 974, 28 L.Ed.2d 322 

Where not advised of right of refusal 

U.S.—White V. Estelle, D.GTex., 554 F.Supp. 851, 
affd., C.A., 720 F.2d 415. 

28JO. Ill.—People v. Brockman, 210 N.E2d 537, 33 
IU.2d 150. 

Neb.—State v. Madary, 133 N.W2d 583, 178 Neb. 383. 

It has been held that where accused 
pleads insanity he may be compelled, 
without violating his privilege against 
self-incrimination, to submit to expert 
examination and to fully cooperate in 
such examination, 2825 and his right to 
offer evidence at trial on the insanity 
issue may be conditioned on his cooper¬ 
ation. 28 - 30 

28.25. Fla.—Parkin v. State, 238 So.2d 817, cert. den. 

91 S.Ct. 1189, 401 U.S. 974, 28 L.Ed.2d 322. 
28.30. Fla.—Parkin v. State, 238 So.2d 817, cert. den. 

91 S.Ct. 1189, 401 U.S. 974, 28 L.Ed.2d 322 
29. Del—Parson v. State, 275 A.2d 777. 

Md.—Simms v. State, 242 A.2d 185, 4 Md.App. 160— 
Robinson v. State, 308 A.2d 734, 18 Md.App. 678. 
Or.—State v. Robinson, 473 P.2d 152, 3 Or.App. 200. 
Tex.—Hager v. State, Cr., 487 S.W.2d 723. 

Blood and saliva samples 
Cal.—People v. Kemp, 11 CaLRptr. 361, 359 P.2d 913, 
55 C.2d 458, cert. den. 82 S.Ct. 359, 368 U.S. 932, 
7 L.Ed.2d 194. 

Right of refusal 

Vt.—State v. Hedding, 172 A.2d 599, 122 Vt. 379. 

Hair from accused 

U.S.—Grimes v. U.S., GA.Ga., 405 F.2d 477. 

Ala.—Braggs v. State, 219 So.2d 396, 283 Ala. 570. 
Ky.—Garr v. Com., 463 S.W.2d 109, cert. den. 91 S.Ct. 

2219, 403 U.S. 910, 29 LEd.2d 687. 

N.M.—State v. Williamson, 438 P.2d 161, 78 N.M. 751, 
cert. den. 89 S.Ct 212, 393 U.S. 891, 21 L.Ed.2d 
170. 

N.Y.—People v. Longo, 347 N.Y.S.2d 321, 74 Misc.2d 
905—People v. Mott, 460 N.Y.S.2d 259, 118 
Misc.2d 90. 

S.C.—State v. Bell, 156 S.E2d 313, 250 S.C. 37. 

Va.—Moore v. Com,, 179 S.E2d 458, 211 Va. 569. 
Evidence obtained by pumping stomach 
U^.—U.S. V. Owens, CA.Tex., 475 F.2d 759. 

Cal—People v. Jones, 97 CaLRptr. 492, 20 CA.3d 201. 

In presence of attorney 

N.Y.—People v. Longo, 347 N.Y.S.2d 321, 74 Misc.2d 
905. 

Absence of tests 

Mum.—State v, Willis, 332 N.W.2d 180. 

29i. U.S.—Schmeiber v. State of Cal., U.S.Cal., 86 
S.Ct 1826, 384 U.S. 757, 16 L.Ed.2d 908. 

Cal.—People v. Bustos, 55 CaLRptr. 603, 247 GA.2d 
422—Funke v. Department of Motor Vehicles, 81 
CaLRptr. 662, 1 GA.3d 449. 

Iowa—State v. Johnson, 145 N.W.2d 8, 259 Iowa 599. 
Ky.—Newman v. Stinson, 489 S.W.2d 826. 

Md.—Robinson v. State, 308 A.2d 734, 18 Md.App. 
678. 

Neb.—State v. Manley, 202 N.W.2d 831, 189 Neb. 415. 
NJ.—State v. Magai, 232 A.2d 477, 96 NJ.Super. 109. 
N.Y.—People v. Craft, 270 N.E2d 297, 28 N.Y.2d 274, 
321 N.Y.S.2d 566. 

N.G—State v. Bryant, 167 S.E2d 841, 5 N.CApp. 21. 
Tex.—Ballard v. State, Cr., 450 S.W.2d 83. 

Va.—Shumate v. Com., 153 S.E2d 243, 207 Va. 877. 


Blood grouping tests for paternity 

N.Y.—Albany County Dept of Social Services on Be¬ 
half of Sousis v. Seeberger, 3 Dept., 492 N.Y.S.2d 
182, 112 A.D.2d 674. 

29.10. Cal—People v. Smith, 76 Cal.Rptr. 53, 270 
C.A.2d 715. 

Kan.-State v. Walker, 430 P.2d 246, 199 Kan 508, 
cert. den. 88 S.Ct. 818, 390 U.S. 905, 19 L.Ed.2d 
870. 

Mo.—Blydenburg v. David, 413 $,W.2d 284. 

N.J.—State v. Cary, 230 A.2d 384, 49 N.J. 343, on 
remand 239 A.2d 680, 99 NJ.Super. 323, remd. 
250 A.2d 15, 53 NJ. 256, affd. 264 A.2d 209, 56 
NJ. 16, op. supp. 264 A.2d 209, 56 NJ. 16. 

N.D.-Tunm v. State, 110 N.W.2d 359. 

OkL—Lorenz v. State, Cr., 406 P.2d 278. 

Or.—State v. Osbum, App., 508 P.2d 837, 13 Or.App. 
92. 

Va.—Caldwell v. Com., 136 S.EJd 798, 205 Va. 277. 

Statutes held valid 

(1) Neb.—Prucha v Department of Motor Vehicles, 

110 N.W.2d 75, 172 Neb. 415, 88 A.L.R.2d 1055. 

Va.—Walton v. City of Roanoke, 133 S.E2d 315, 204 

Va. 678. 

(2) Ohio-State v. Starnes, 254 N.E2d 675, 21 Ohio 

St.2d 38. 

Right of refusal 

(2) Other matters. 

Mass.—Com. v. Scott, 269 N.E,2d 454, 359 Mass. 407. 

NJ.—State v. Ingram, 169 A.2d 860, 67 NJ.Super. 21. 

Ohio—State v. McGrew, 268 N.E.2d 286, 25 Ohio 
App.2d 175. 

page 552 

29.15. Ariz—Campbell v. Superior Court In and For 
Mancopa County, 479 P.2d 685, 106 Ariz. 542. 

Cal—People v. Sudduth, 55 Cal.Rptr. 393, 421 P2d 
401, 65 C.2d 543, cert. den. 88 S.Q. 43, 389 U.S. 
850, 19 L.Ed.2d 119, reh. den. 88 S.Ct. 460, 389 
U.S. 996, 19 L.Ed.2d 506. 

Conn.—State v. Trotter, Cir.A.D., 230 A.2d 618, 4 
Conn.Gr. 185. 

Minn.—Heddan v. Dirkswager, 336 N.W.2d 54. 

N.Y.—People v. Suchocki, 291 N.Y.S.2d 237, 57 
Misc.2d 26. 

N.D.—Timm v. State, 110 N.W.2d 359—State v. Miller, 
146 N.W.2d 159. 

Ohio—City of Toiedo v. Dietz, 209 N.E2d 127, 3 Ohio 
St.2d 30, cert, den. 86 S.Ct. 432, 382 U.S. 956, 15 
L.Ed.2d 360. 

Okl—Bailey v. City of Tulsa, Cr., 491 P.2d 316. 

Or.—State v. Fogle, 459 P.2d 873, 254 Or. 268. 

R.I.—State ex rel. Wid^rgrcn v. Charette, 290 A.2d 858, 
110 R.I. 124. 

Statutes held valid 

(2) Other statutes. 

Or.—Heer v. Department of Motor Vehicles, 450 P.2d 
533, 252 Or. 455. 

Right of refusal 

Cal.—Janusch v. Department of Motor Vehicles, 80 
Cal.Rptr. 726, 276 C.A.2d 193. 

Fla.—Gay v. Gty of Orlando, App., 202 So.2d 896. 

29,20. Ariz.—Campbell v. Superior Court In and For 
Maricopa County, 479 P.2d 685, 106 Ariz. 542. 

Cal.—People v. Saldivar, 57 Cal.Rptr. 731, 249 GA.2d 
670., 

Colo.—People v. Kokesh, 486 P.2d 429, 175 Colo. 206. 

Me.—Opinion of the Justices, 255 A.2d 643. 

Neb.—State v. Hagen, 143 N.W.2d 904, 180 Neb. 564. 

N.D.—'Timm v. State, 110 N.W.2d 359. 

29.25. Tex.—Lugo v. State, Cr., 398 S.W.2d 769. 

30, Cal.—People v. Barton, 68 Cal.Rptr. 157, 261 
C.A.2d 561. 

Ky.—Owens v. Com., 487 $.W.2d 897. 

Ohio—State v. Wilson, 268 N.E2d 814, 26 Ohio 
App.2d 23. 

Hair samples 

Kan.—State v. Cunningham, 695 P.2d 1280, 236 Kan. 
842. 
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Penis scrapings 

U.S.—Brent v. White, D.C.La., 276 F.Supp. 386, affd., 
C.A., 398 F.2d 503, cert den. 89 S.Ct. 998, 393 
U.S. 1123, 22 L.Ed.2d 130. 

Saliva samples 

30.5. Cal.—Bush v. Bright, 71 CaLRptr. 123, 264 
C.A.2d 788 

Fla.—State v. Whitehead, App., 443 So.2d 196. 

Md.—Mauldin v State, 212 A.2d 502, 239 Md. 592. 
Neb.—State v. Oleson, 143 N.W.2d 917, 180 Neb. 546. 
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30.10 Kan.—State v. Cunningham, 695 P.2d 1280, 
236 Kan 842. 

La.—State v. Dugas, 211 So.2d 285, 252 La. 345, cert 
den. 89 S.Ct. 679, 393 U.S. 1043, 21 L.Ed.2d 691. 
U.S.—Brent v. White, D.C.La., 276 F.Supp. 386, affd., 
C.A., 398 F.2d 503, cert. den. 89 S.Ct 998, 393 
U.S. 1123, 22 LEd.2d 130. 

NJ.—State v. Blair, 211 A.2d 196, 45 N.J. 43. 

Pa.—Com. v. Tanchyn, 188 A.2d 824, 200 Pa.Super. 
148, cert. den. 84 S.Ct. 138, 375 U.S. 866, 11 
L.Ed.2d 92. 

Com. v. Bozzo, 13 Bucks 181. 

S.D.—State v. Weriinger, 170 N.W.2d 470, 84 S.D 281 
30.15. U.S.—Newhouse v. Misterly, C.A.Cal., 415 
F.2d 514, cert. den. 90 S.Ct. 1001, 397 U.S. 966, 
25 L.Ed.2d 258. 

Me.—State v, Stevens, 252 A.2d 58. 

NJ.—State v. Gillespie, 241 A.2d 239, 100 N.J.Super. 
71, 29 A,LR.3d 927—State v. Tolbert, 241 A.2d 
865, 100 NJ.Super. 350. 

Under ‘implied consent” statute 

Del—Morrow v. State, 303 A.2d 633. 

Neb.—Prucha v. Department of Motor Vehicles, 110 
N.W.2d 75, 172 Neb. 415, 88 A.L.R,2d 1055. 
Ohio—Hoban v. Rice, 267 N.E2d 311, 25 Ohio St.2d 
111 . 

Wash.—State v. Moore, 483 P.2d 630, 79 Wash.2d 51. 
“Implied consent” statute held not violative of 
privilege 

Colo—People v. Brown, 485 P.2d 500, 174 Colo. 513, 
app. dism. 92 S.Ct. 671,404 U.S. 1007, 30 LEd.2d 
656. 

Utah—American Fork City v. Crosgrove, 701 P.2d 
1069. 

Blood taken from accused while unconscious 
Cal—People v. Huber, 43 CaLRptr. 65, 232 GA.2d 
663. 

N.Y—People v. Young, 248 N.Y.S.2d 287, 42 Misc.2d 
540. 

Arrest or custody as essential to implied consent 
to test 

Neb—Otte v. State, 108 N.W.2d 737, 172 Neb. 110. 

Arrest or custody not essential to express con¬ 
sent 

Neb—State v. Seager, 131 N.W.2d 676, 178 Neb. 51. 
Implied consent statute held not violative of 
privilege 

La.—State v. Graham, 278 So.2d 78. 

30 JO. Cal—People v. Barton, 68 Cal.Rptr. 157, 261 
C.A.2d 561. 

The United States Supreme Court 
has held that admission into evidence 
of an accused's refusal to submit to a 
blood-alcohol test does not offend his 
privilege against self-incrimination 
since no impermissible coercion is in¬ 
volved where the suspect refuses to 
submit to the test. 30 25 

30J5. U.S—South Dakota v. Neville, S.D., 103 S.G. 
916,459 U.S. 553, 74 L.Ed.2d 748, on remand 346 
N.W.2d 425. 

S.D.—State v. Neville, 346 N,W.2d 425, overruling 
State v. Neville, 312 N.W.2d 723. 
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31. U.S.—Newhouse v. Mistcrly, C.A.Cal., 415 F.2d 
514, cert. den. 90 S.O. 1001, 397 U.S. 966, 25 
L.Ed.2d 258. 

Cal.—Finley v. Orr, 69 CalRptr. 137, 262 C.A.2d 
656—People v. Municipal Court for Visalia Judicial 
Dist. of Tulare County, 186 Cal.Rptr. 716, 137 
C.A.3d 114. 

Iowa—State v. HeisdoriTer, 164 N.W.2d 173 
La.—State v. Dugas, 211 So.2d 285, 252 La. 345, cert. 

den. 89 S.Ct. 679, 393 U.S. 1048, 21 L.Ed.2d 691. 
Ohio—City of Westerville v. Cunningham, 239 N.E.2d 
4a 15 Ohio St.2d 121—State v. Stanton, 239 
N.E2d 92, 15 Ohio St.2d 215. 

31.10. U.S.—Schmerber v. State of Cal., Cal., 86 
S.Ct. 1826, 384 U.S. 757, 16 L.Ed.2d 908. 
Conn.—State v. Munroc, 171 A.2d 419, 22 Conn.Sup. 
321, 1 Conn.Cir. 5. 

N.Y.—People v. Butts, 201 N.Y.S.2d 926, 21 M«se.2d 
799. 

Okl.—Cbx v. State, Cr, 395 P,2d 954—Bailey v. City of 
Tulsa, Cr.. 491 P.2d 316. 

Blood taken front accused while unconscious 
Old.—Lorenz v. State, Cr., 406 P.2d 278. 

Accused in hospital and not detained or under 
arrest 

Fla.—Mitchell v. State, App., 227 So.2d 728, overruling 
Giddens v. Cannon, App., 193 So.2d 453, decision 
quashed. Sup., 245 So.2d 618. 

Overruled cases 

Compelling a blood test, if taken under conditions 
which comport with due process, does not constitute 
requiring an accused to give evidence against himself 
within meaning of Texas constitutional provision; over¬ 
ruling Trammell v. State; 287 S.W.2d 487, 162 Tex. 
Cr.R.; Apodaca v. State, 146 S.W.2d 381, 140 Tex.Cr. 
593. 

Tex—Obon v. State, Cr., 484 S.W.2d 756. 

31.15. Me.—Stale v. Stevens, 252 A.2d 58. 

Md.—Davis v. State, 259 A.2d 567, 8 MdApp. 327. 
Okl—Jackson v. State, Cr., 397 P.2d 920. 

Tenn.—Crawley v. State, 413 S.W.2d 370, 219 Tenn. 
707. 

Vt—State v. DeUveneri, 258 A.2d 834, 128 Vt. 85. 
Evidence as to offer of test, etc. 

OkL—Phelps v. Stole, Cr., 404 P.2d 687. 

3E20. Test for narcotic addiction 

CaL—People v. Zavala, 49 Cal.Rptr. 129, 239 C.A.2d 
732. 

§ 662. -Exposing Person of Ac¬ 

cused to Jurors or Witness¬ 
es 

31.50. U.S—U.S. ex ret Stovall v. Denno, C.A.N.Y., 
355 FJd 731. affd. 87 S.CL 1967, 388 U.S. 293, 18 
L.Ed.2d 1199. 

Md.—Bailey v. Stole, 252 A2d 85, 6 MdApp. 496. 
N.C—Stole v. Greene, 184 S.E2d 523, 12 N.CApp. 

687, app. dism. 186 SE2d 177, 280 N.C. 303. 
Tex.—Moore v. State, Cr., 424 S.W.2d 443. 

32. UE-UE v. Hardy, CA.Pt., 448 F.24 423. 
Coon.—Stole v. Trotter, CirAD., 230 A,2d 618, 4 

Conn.Cir. 185. 

D.C.—Kennedy v. VS, CA, 353 F.2d 462, 122 U.S. 
App.D.G 291. 

La.—State v. Morris, 254 SoJd 444, 259 La. 1001, cert, 
den. 92 S,C*. 2066, 406 US 959, 32 L.Ed.2d 
346—State v. Odom, 273 So.2d 261. 

Mms.—State v. Garrity, 151 N.W.2d 773, 277 Minn. 

111 . 

Mo.—CJJS. dted la State v. Jackson, 444 S.W.2d 389, 
392 cert. den. 90 S.Ct. 1247, 397 U.S. 1014, 25 
LEtUd 428. 

Wafa—Stole v. Kelly, 478 P.2d 246; 3 Wash.App. 888. 
Effect of prior inproper identification 
US.—Simmons v. U.S, UL, 88 S.Q. 967, 390 US 377. 
19 LEdJd 1247, on remand, CA 395 F.2d 769, 
app. after remand 424 F.2d 1235. 

Pearson v. US., CAFla., 389 F.2d 684. 


Cal.—People v. Goodwin, 68 CalRptr. 247. 261 C.A.2d 
723. 

Md.—Tender v State, 237 A.2d 65, 2 Md.App. 692, 
cert. den. 89 S.Ct. 885. 393 U.S. 1096, 21 L.Ed.2d 
787. 

Neb.—State v. Fender, 158 N.W.2d 222, 183 Neb. 92. 
N.Y.—People v. Bellott, 233 N.E.2d 103, 20 N.Y.2d 
600, 286 N.Y.S.2d 1, 

People v. Rogers, 289 N.Y.S.2d 917, 56 Misc.2d 
672. 

Shownp 

Cal.—People v. Isby, 73 Cal.Rptr. 294, 267 C.A.2d 484. 
Held improper identification 
U.S.—U.S. V. Parenti, D.C.Pa,, 326 F.Supp. 717, affd., 
C.A., 470 F.2d 1175, cert. den. 93 S.Ct. 2145, 411 
U.S. 965, 36 L.Ed.2d 686. 

33. U.S.—U.S. v. Zammiello, CA.Cal., 432 F.2d 72— 
Mikus v. U.S., C.A.Conn., 433 F.2d 719. 

La,—State v. Junius, 242 So.2d 533, 257 La. 331. 
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34. Idaho—State v. Dunn, 434 P.2d 88, 91 Idaho 870. 
Ind .—CJS dted in Emerson v. State, 25S N.E2d 532, 

534, 253 Ind. 515. 

Mo.—State v. Yowell, 513 S.W.2d 397. 

37. U.S.—Morris v. Crumlish, D.C.Pa., 239 F.Supp. 

498—U.S. v. Bender, D.C.Cal., 341 F.Supp. 1074. 
Ill.—People v. Tomaszek, 204 N.E2d 30, 54 Ill.App.2d 
254, cert. den. 86 S.Ct. 62, 382 U.S. 827, 15 
L.Ed.2d 72. 

NJ.—State v. King, 209 A.2d 110, 44 N.J. 346, 9 
A.LR.3d 847. 

38.5. Cal.—People v. Clark, 77 Cal.Rptr. 50, 272 
CA2d 294. 

La—State v. Jones, 259 So.2d 899, 261 La. 422. 

Mo.—GJ.S. dted in State v. Proctor, 535 S.W.2d 141, 
145. 

Tex.—Rodriguez v. State, 340 S.W.2d 61, 170 Tex.Cr.R, 
295. 

Speaking 

U.S.—U.S. v. Williams, CA Mich., 704 F.2d 315, cert. 

den. 104 S.Ct. 481, 464 U.S. 991, 78 L.Ed.2d 679. 
La.—State v. Lacoste, 237 So.2d 871, 256 La. 697. 
Removal of clothing to demonstrate scars ' 

N.C.—State v. Sanders, 185 S.E2d 137, 280 N.C. 67. 

39. Pa.—Com. v. McGonigle, 323 A.2d 733, 228 Pa. 
Super. 345. 

Requiring accused to speak 

Miss.—Hurst v. State, 240 So.2d 273. 

Or.—State v. Miller, 467 P.2d 683, 2 Or.App. 353. 

40. Ala.—Hamage v. State, 274 So.2d 352, 290 Ala. 
142, mand. conf. to 274 So.2d 356, 49 AlaApp. 
751, cert. den. 274 So,2d 356, 290 Ala. 367. 

Rolling up sleeve and exhibiting arm 
N.J.—State v. Nelson, 282 A.2d 757, 116 NJ.Super. 
437. 

40.5. U.S.—Roberson v. U.S., C.A.Tenn., 282 F.2d 
648, cert. den. 81 S.Q. 167, 364 U.S. 888, 5 
L.Ed2d 108. 

Cal.—People v. Lyons, 84 Cal.Rptr. 535, 4 C.A.3d 662. 
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42. Cal.—People v. Nye, 45 CaLRptr. 328, 403 P.2d 
736, 63 C2d 166, cert den. 86 S.Ct. 1960, 384 
U.S. 1026, 16 LEd.2d 1033. 

Ill.—People v. Moore, 251 N.E2d 181, 43 IlL2d 102. 
Ind.—Hollars v. State, 286 N.E2d 166, 259 Ind. 229. 
Md.—Doye v. State, 299 A2d 117, 16 MdApp. 511. 
Tenn.—Black v. State, Cr., 479 S.W.2d 656. 

Tex.—Whitlock v. State, 338 S.W.2d 721, 170 Tex.Cr.R. 

153. 

Hand 

US—US. V. Bay, CA.Cal,, 762 F,2d 1314. 

Arm 

Colo.—LaBlanc v. People, 421 P.2d 474,161 Colo. 274. 
Idaho-State v. Murinko, App., 702 P.2d 910, 108 
Idaho 872. 

Miss.—King v. State, 230 So.2d 209. 
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N.J.—State v Brown, 333 A.2d 264, 132 NJ.Super. 
180. 

Assume stance 

Alaska—Battese v. State, 425 P.2d 606. , 

Cal.—People v. McGowan, 75 CalRptr. 53, 269 C.A.2d 
740. 

Teeth 

Tex.—Laird v. State, App. 2 Dist., 650 S.W.2d 198, 
review ref. 

43. U.S,—U.S. v. Irwin, D.C.Pa., 322 F.Supp. 701. 
Cal.—People v Widener, 34 CalRptr. 130, 220 C.A.2d 

826—People v. McGowan, 75 CalRptr. 53, 269 
C.A2d 740. 

Ohio—State v. Carriker, 214 N.E2d 809, 5 Ohio 
App 2d 255. 

Okl—O’Dell v. State, Cr., 455 P.2d 750. 

Or.—State v. Carcerano, 390 P.2d 923, 238 Or. 208, 
cert. den. 85 S.Q. 921, 380 US. 923, 13 L.Ed.2d 
807-State v. Fisher, 410 P.2d 216, 242 Or. 419. 

44. Or.—State v. Fisher, 410 P.2d 216, 242 Or. 419. 
Putting on glasses 

Ill.—People v. Tomaszek, 204 N.E2d 30, 54 Ill.App.2d 
254, cert. den. 86 S.Q. 62, 382 U.S. 827, 15 
L.Ed.2d 72. 

45.5. Submit to measurements 

Alaska—Battese v. State, 485 P.2d 606. 

Wis.—State v. Tew, 195 N.W.2d 615, 54 Wis.2d 361. 

45.10. Cal.—People v. Smith, 91 CalRptr. 786, 13 
CA3d 897, 52 A.L.R.3d 875—People v. Turner, 
99 CalRptr. 186, 22 C.A.3d 174. 

Colo.—LaBlanc v. People, 418 P.2d 888, 160 Colo. 575, 
cert. den. 87 S.Ct. 2125, 388 U.S. 922, 18 L Ed.2d 
1371. 

Mo.—State v. Dean, 400 S.W.2d 413. 

Miss.—Fondren v. State, 175 So.2d 628, 253 Miss. 241 
Nev.—McCray v. State, 460 P.2d 160, 85 Nev. 597. 
Or.—State v. Fisher, 410 P.2d 216, 242 Or 419. 
Wash—State v. Bauman, 468 P.2d 684, 77 Wash.2d 
938. 

Description of clothing 

U.S.—Maxwell v. Stephens, C.A.Ark., 348 F.2d 325, 
cert. den. 86 S.Ct. 387, 382 U.S. 944, 15 L.Ed.2d 
353, reh. den. 86 S.Ct. 532, 382 U.S. 1000, 15 
L.Ed.2d 490. 

Trying on hat 

Ariz.—State v. Taylor, 407 P.2d 59, 99 Ariz. 85, cert, 
den. 86 S.Ct. 1878, 384 U.S. 979, 16 L.Ed.2d 689. 

46.5. Mich.—People v. Collins, 168 N.W.2d 624, 16 
Mich.App. 667. 

No implication of predetermination of guilt 
Pa.—Com. v. Fernandez, 482 A.2d 567, 333 Pa.Super. 
279. 

It has been held that a person who is 
not a defendant in any proceeding, and 
is merely suspected of committing a 
crime, and is in custody on an un¬ 
related charge, cannot be compelled to 
submit to the forcible removal of a 
beard and to appear in a lineup. 4610 

46.10. N.Y.—Application of Mackell, 300 N.Y.S.2d 
459, 59 Misc.2d 760. 

49. Ill.—People v. Harris, 263 N.E2d 35, 46 IU.2d 
395. 
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50.50. U.S.—U.S. ex rel. Stovall v. Denno* C.A.N.Y., 
355 F.2d 731, affd, 87 S.Q. 1967, 388 U.S. 293, 18 
L.Ed.2d 1199—In re Reardon, CA., 445 F.2d 798. 
Alaska—Battese v. State, 425 P.2d 606. 

Conn.—State v. Trotter, CirA.D., 230 A.2d 618, 4 
Conn.Cir. 185. 

Del—Vincent v. State, 256 A.2d 268. 

Ill—People v. Nelson, 225 N.E2d 820, 82 IU.App.2d 
236, affd. 238 N.E2d 378, 40 IU.2d 146. 
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Kan.—CJA cited In State v. k Freeman, 408 P.2d 612, 
616, 195 Kan. 561, cert. den. 86 S.Ct. 1981, 384 
U.S. 1025, 16 L.Ed.2d 1030. 

Minn.— State ex rel. Ford v. Tahash, 154 N.W.2d 689, 
278 Minn. 358. 

Neb.—State v. Hatten, 188 N.W,2d 846, 187 Neb. 237 
Police “line up” 

U.S.—Boyden v. U.S., C.A.Cal., 407 F.2d 140, cert, 
den. 90 S.Ct. 157, 396 U.S. 881, 24 L.Ed.2d 140- 
Hemandez v. Schneckloth, C.A.CaL, 425 F.2d 89. 

U.S. v. Scarpellino, D.CMinn., 296 F.Supp. 269. 

Cal.—People v. Lopez, 32 CaLRptr. 424, 384 P.2d 16, 
60 C2& 223, cert. den. 84 S.Ct. 634, two cases, 375 
U.S. 994, 11 L.Ed.2d 480, reh. den. 84 S.Ct. 794, 
376 U.S. 939, 11 L.Ed.2d 660, reh. den. 84 S.Ct 
800, 376 U.S. 946, 11 L.Ed.2d 770. 

Fla.—Porter v. State, App., 214 So.2d 73. 

I1L—People v. Nelson, 238 N.E2d 378, 40 I11.2d 146. 

Kan.—CJJS. cited in Peterson v. State, 422 P.2d 567, 
569, 198 Kan. 26. 

La.—State v. Johnson, 230 So.2d 825, 255 La. 314, affd. 
92 S.Ct. 1620, 406 U.S. 356, 32 L.Ed.2d 152. 

Md—Tender v. State, 237 A.2d 65, 2 MdApp. 692, 
cert. den. 89 S.Ct. 885, 393 U.S. 1096, 21 LEd.2d 
787—McChan v. State, 264 A.2d 133, 9 Md.App. 
317. 

Mich.—People v. Gunter, 166 N.W.2d 33, 14 Mich. 
App. 758. 

N.Y.—Application of Mackell, 300 N.Y.S.2d 459, 59 
Misc.2d 760-People v. Falco, 324 N.Y.S.2d 680, 
67 Misc.2d 520. 

Okl.—Chandler v. State, Cr., 501 P.2d 512. 

Wash.—State v. Cook, 424 P.2d 1006, 70 Wash.2d 
715—State v. West, 424 P.2d 1014, 70 Wash.2d 
751—State v. Duckett, 440 P.2d 485, 73 Wash.2d 
692. 

(2) Other matters. 

U.S.—U.S. v. Wade, Tex., 87 S.Ct. 1926, 388 U.S, 218, 
18 LEd.2d 1149. 

King v. Pinto, D.C.NJ., 256 F.Supp. 522, affd., 
C.A., 376 F.2d 593. 

Ala.—Freeland v. State, 191 So.2d 245, 43 AlaApp. 
406. 

Ark-King v. State, 487 S.W.2d 596, 253 Ark. 614. 

Cal—People v. Williams, 63 CaLRptr. 501, 255 C.A.2d 
653. 

Mich—People v. Schrader, 159 N.W.2d 147, 10 Mich. 
App. 211. 

Minn.—State v. Garrity, 151 N.W.2d 773, 277 Minn. 

111 . 

Pa.—Com. ex rel. Sliva v. Rundle, 53 Del.Co. 158. 

(3) Requirement of fairness. s ‘ 

U.S—Pearson v. U.S., CA.FU., 389 F.2d 684. 

Cal—People v. Pedercine, 63 CaLRptr. 873, 256 CA.2d 
328. 

Okl—Thompson v. State, Cr., 438 PJd 287. 

(4) Performance of physical acts or demonstrations in 

line-up. 

Mich—People v. Killebrew* 168 N.W.2d 423, 16 Mich. 
App. 624—People v. Heading, 197 N.W.2d 325, 39 
MichApp. 126. 

N.Y—Application of Mackell, 300 N.Y.S.2d 459, 59 
Misc.2d 760. 

Necessity for special procedures 

U.S—U^. V. Archibald, GA.N.Y., 756 F.2d 223. 

51. U.S—U.S. v. Wade, Tex., 87 S.Ct 1926, 388 U.S. 
218, 18 LEd.2d 1149. 

Ala.—Aaron v. State, 139 So.2d 309, cert. den. 83 S.Ct. 
81, 371 U.S. 846, 9 L.Ed,2d 81 

Cagle v. State, 197 So.2d 462, 43 AlaApp. 609. 

Cal—People v. Boone, 60 CaLRptr. 275, 252 C.A.2d 
313—People v. Williams, 85 CaLRptr. 675, 6 
GA.3d 274. 

Fla.—Boyer v. State, App., 182 So.2d 19. 

Ill—People v. Ndman, 232 N,E2d 805, 90 IlLApp.2d 
337. 

Kan.—State v. Freeman, 408 P.2d 611 195 Kan. 561, 
cert. den. 86 S.Ct. 1981. 384 U.S. 1025, 16 L.Ed.2d 
1030. 

Minn—State ex rel. Ford v. Tahash, 154 N.W.2d 689, 
278 Minn. 358. 


N.M—State v. White, 424 P.2d 402, 77 N.M. 488. 

N.Y—People v. Jefferson, 284 N.Y.S.2d 538, 55 
Misc 2d 96. 

N.C.—State v. Wright, 161 S.E2d 581, 274 N.C. 84, 
app. after remand 166 S.E2d 681, 275 N.C. 242, 
cert. den. 90 S.Ct. 275, 396 U.S. 934, 24 L.Ed.2d 
232. 

Tex—Harris v. State, 354 S.W.2d 155, 172 Tex.Cr.R. 
150. 

52. Complainant's home 

Ill—People v. Raymond, 248 N.E2d 663, 42 I11.2d 564. 

53. Fla.—Morris v. State, App., 184 So,2d 199. 

Mich—People v. Wilson, 155 N.W.2d 210, 8 Mich. 

App. 651. 

Wearing of hat 

Mo.—State v. Dean, 400 S.W.2d 413. 

Tex—Isaac v. State, Cr„ 421 S.W.2d 661. 

Speaking 

U.S—U.S. v. D’Argento, C.A.I1L, 373 F.2d 307, cert, 
den. 88 S.Ct. 31, 32, 36, 389 U.S. 833, 19 LEd.2d 
93. 

Ga—Clark v. State, 304 S.E2d 494, 166 Ga.App. 366. 

Md—Dyson v. State, 209 A2d 609, 238 Md. 398, 
rearg. den. 210 A.2d 730, 238 Md. 546, cert. gr. 86 
S.Ct. 717, 383 U.S. 106, 15 L.Ed.2d 617. 

Mo.—State v. Cook, 440 S.W.2d 461. 

NJ—State v. King, 209 A.2d 110, 44 NJ. 346, 9 
AL.R.3d 847. 

N.M—State v. Ramirez, App., 434 P.2d 703, 78 N.M. 
584. 

Pa—Cora. v. Marino, 255 A.2d 911, 435 Pa. 245, cert 
den. 90 S.Ct. 1526, 397 U.S. 1077, 25 LEd.2d 811, 
reh. den. 90 S.Ct. 1849, 398 U.S. 945, 26 L.Ed.2d 
284. 

Tenn—Biggers v. State, 411 S.W.2d 696, affd 88 S.Ct. 
979, 390 U.S. 404, 19 L.Ed.2d 1267, reh. den. 88 
S.Ct. 1401, 390 U.S. 1037, 20 L.Ed2d 298. 

56. U.S.—U.S. v. Hammond, C.AMd., 419 F.2d 166, 
cert. den. 90 S.Ct. 1508, 397 U.S. 1068, 25 L.Ed.2d 
690. 

56.5. U.S—U.S. v. Evans, GA.Pa., 359 F.2d 776, 
cert. den. 87 S.Ct. 120, 385 U.S. 863, 17 LEd.2d 
90. 

58.5. Constitutional rights not violated 

U.S.—Biggen v. State of Tenn., Tenn., 88 S.Ct. 979, 390 
U.S. 404, 19 L Ed.2d 1267, reh. den. 88 S.Ct. 1401, 
390 U.S. 1037, 20 L.Ed.2d 298. 

Md—Reeves v. State, 238 A.2d 307, 3 Md.App. 195. 

Evidence of reftisal to speak held not violative 
of right * 

U.S—Higgins v. Wainwright, C.AFla., 424 F.2d 177. 
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59. Listening to voice 

(2) Other matters. 

Cal—People v. King, 72 CaLRptr. 478, 266 GA.2d 
437. 

D.C—Wise v. U.S., GA., 383 F.2d 206, 127 U.SApp. 
D.C. 279, 24 A.L.R.3d 1255, cert. den. 88 S.Ct. 
1069, 390 U.S. 964, 19 L,Ed2d 1164. 

Ga—Bradford v State, 164 S.K2d 264, 118 GaApp. 
457, cert den. 89 S.Ct. 1699, 394 U.S. 1020, 23 
L.Ed2d 46. 

N.M—State v. Ramirez, 412 F.2d 246, 76 N.M. 72. 

§ 653. -Making or Comparison 

of Footprints 

61.5. U.S—U.S. v. Hensley, CA.Ky., 374 F.2d 341, 
cert. den. 87 S.Ct. 2139, 388 U.S. 923, 18 LEd,2d 
1373, reh. den. 88 S.Ct. 25, 389 U.S. 891, 19 
LEd.2d 210. 

Ark.—Sheppard v. State, 394 S.W.2d 624, 239 Ark. 785, 
cert. den. 87 S.Ct. 2038, 387 U.S. 923, 18 L.Ed2d 
977. 

Cal—People v. Fuller, 46 Cal.Rptr. 435, 236 C.A.2d 
889. 

Conn.—State v. Hassett, 230 A.2d 553, 155 Conn. 225. 

N.J.—State v. Spedale, 232 A.2d 421, 96 NJ.Super. 1. 
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70. U.S—U.S. v. De Larosa, C.A.Pa., 450 F.2d 1057, 
cert den. 92 S.Ct. 978, 405 U.S. 927, 30 L.Ed.2d 
800, cert. den. 92 S.Ct. 1188, 405 US. 957, 31 
L.Ed.2d 235, and 92 SCt 1189, 405 U.S. 957, 31 
L.Ed.2d 236. 

Ala.—Green v. State, 167 So.2d 694, 42 AlaApp. 439, 
cert. den. 167 So.2d 701, 277 Ala. 698. 

§ 654. — Extrajudicial State- 
ments, Admissions, and 
Confessions 

75. U.S—U.S. ex rel. Smith v. Brierly, D.C.Pa., 267 
F.Supp. 274, affd., C.A., 384 F.2d 992—Grabinger 
v. Conlisk, D.C. IE, 320 F.Supp. 1213, affd., C.A., 
455 F.2d 490. 

Conn.—State v. Grady, 211 A.2d 674, 153 Conn. 26. 

D.C—Frazier v. U.S., C.A., 419 F.2d 1161, 136 U.S. 
App.D.C. 180, app. after remand 476 F.2d 891, 155 
U.S.App.D.G 135. 

NJ.—State v. Williams, 272 A.2d 294, 112 NJ.Super. 
563, affd. 284 A.2d 172, 59 N.J. 493. 

S.D—State v. Ferguson, 175 N.W.2d 57, 84 S.D. 605. 

Admission of statement requiring accused to 
take stand to rebut inference held error 

Cal—People v. Cabrellis, 59 CaLRptr. 795, 251 CA.2d 
681, app. after remand 73 CaLRptr. 881, 268 
CA.2d 337. 

Alibi witness 

CaL—People v. Bais, App., 107 CaLRptr. 519, 31 
C.A.3d 663. 

Income tax 

U.S—Lukovsky v. C.I.R., GA.8, 692 F.2d 527, cert, 
den 103 S.Ct. 1776,460 U.S. 1084, 76 L.Ed.2d 347. 

76. Ill—People v. Gates, 302 N.E2d 470, 14 Ill. 
App.3d 367. 

Mich—People v. Miller, 211 N.W.2d 242, 49 Mich. 
App. 53. 

N.Y—People v. Bianculli, 215 N.Y.S.2d 33, 9 N.YJd 
468, 174 N.E2d 717. 

During interrogation 

U.S—Boeckenhaupt v. U.S., C.A.Va., 392 F.2d 24, cert 
den. 89 S.Ct. 162, 393 U.S. 896, 21 L.Ed.2d 177. 
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77. Constitutional right held not violated 

U.S—U.S. V. KnohL CA.N.Y., 379 F.2d 427, cert den. 

88 S.Ct. 472, 38<? U.S. 973, 19 L.Ed.2d 465-U.S. 
ex rel. Moore v. Woods, C.A.I1L, 420 F.2d 1260. 

Cokley v. People of State of Colo., D.C,Colo., 
310 F.Supp. 1403. 

78. U.S—Grimes v. U.S., GA.Tex., 379 F.2d 791, 
cert. den. 88 S.Ct 104, 389 U.S. 846, 19 L,Ed.2d 
113—U.S. v. Feinberg, C.AN.Y., 383 F.2d 60, 
cert den. 88 S.Ct. 788, 389 U.S. 1044, 19 L.Ed.2d 
836—U.S. v. Hoffa, GA.Tenn., 437 F.2d 11, cert, 
den. 91 S.Ct. 1664,402 U.S. 988, 29 L.Ed.2d 154. 

Hunt v. Cox, D.C.Va., 312 F.Supp. 637. 

Alaska—Johnson v. State, App., 662 P.2d 981. 

Cal—People v. Nash, 31 CaLRptr. 195, 216 GA2d 
491, cert. den. 84 S.Ct. 522, 375 U.S. 988, 11 
L.Ed.2d 475. 

Iowa—State v. Johnson, App., 356 N.W.2d 576. 

Mo.—State v. Johnson, 456 S.W.2d 1, app. after remand 
476 S.W.2d 516, 52 A.LR.3d 542, cert. den. 93 
S.Ct. 144, 409 U.S. 859, 34 L.Ed.2d 105. 

S.D—State v. Dilworth, 159 N.W.2d 795, 83 S.D. 363. 

Utah-State v. Moraine, 475 P.2d 831, 25 Utah 2d 51. 
Evidence as showing statements to be voluntary 

Cal—People v. Hightower, II CaLRptr. 198, 189 
GA.2d 309. 

78.5. Nev—Bean v. State, 398 P.2d 251, 81 Nev. 25, 
cert. den. 86 S.Ct 1932, 384 U.S. 1012,16 LEd.2d 
1030. 

Prior to accusation 

U.S—U.S. V. Gorman, C.A.Conn., 355 F.2d 151, cert, 
den. 86 S.Ct. 1962, 384 U.S. 1024, 16 L.EdJd 
1027. 
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78,10. US.—U.S. v. DiLorenzo, C.A.N.Y., 429 F.2d 
216, cert. den. 91 S.Ct. 1609, 402 U.S. 950, 29 

L.Ed.2d 120. 

Kan.—State v. Ralph, 399 P.2d 548, 194 Kan. 356. 
Tax return 
(2) Other statements. 

U.S.—U.S. v. Wainwright, C.A.C 0 I 0 ., 413 F.2d 796, 
cert. den. 90 S.Ct. 566, 396 U.S. 1009, 24 L.Ed.2d 
501. 
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Where compliance with federal stat¬ 
ute results in admission of offense un¬ 
der state law, privilege of self-incrimi- 
nation may be raised in federal prose¬ 
cution. 811 

824. U.S.—Lauchli v. U.S., GA.Mo, 402 F.2d 455— 
U.S. v. Thompson. C.A.Del., 420 F.2d 536. 

The submission of accused to a pre¬ 
sentence examination pursuant to stat¬ 
ute has been held not to require him to 
testify in violation of his rights against 
self-incrimination where he has already 
been convicted. 82 * 2 

82J. U.S.—Burbey v. Burke, D.C.Wis, 295 F.Supp. 
1045. 

Requirement that accused, intending 
to rely on certain defenses, must give 
notice to that effect to prosecution- 
does not infringe on privilege against 
self-incrimination. 82,3 

823. Mont.—State ex reL Sikora v. District Court of 
Thirteenth Judicial Dist. In and For Yellowstone 
and Stillwater Counties, 462 P.2d 897, 154 Mont. 
241. 

823. US.—US. v. Milder, D.GNeb., 329 F.Supp. 
759, C.A., affd. 459 F.2d 801, cert. den. 93 S.Ct. 
60, 409 US. 851, 34 L,Ed.2d 93—Corporation of 
Haverford College v. Reeher, D.C.Pa, 329 
F.Supp. 1196, op. supp. 333 F.Supp. 450. 

D.C.—Bhunenthal v. F.C.G, CA., 318 F.2d 276, 115 
US^Vpp.D.G 305, cert. den. 83 S.Ct 1679, 373 
US. 951, 10 L.Ed.2d 706-U.S. v. Harrison. C.A., 
432 F2d 1328, 139 U.S.Apfr.D.C. 266. 

M.—People v. Jones, 231 N.E2d 580, 38 HUd 427— 
Miller v. Illinois Liquor Control Commission, 254 

N.E2d 502. 44 U12d 155. 

Nev.—Atteberry v. State, 438 P4d 789, 84 Nev’. 213. 
NJ.—State v. Btance, 241 A.2d 647, 100 NJ.Super. 
241—State v. Garland, 240 A.2d 41, 99 NJ.Super. 
383. 

Or.—Bodies v. Sullivan, 485 P.2d 1244, 6 Or.App. 77, 
set aside 00 oth. grda, Sup., 497 P.2d 1169,262 Or. 
222 . 

Wash.—State v. Knowles, 490 P.2d 113, 79 Wash.2d 
835. 

Right violated 

US.—McCann v. US., D.C.Colo, 217 F.Supp. 751. 
Ariz.—Wales v. Tax Commission, 412 P.2d 472, 100 
Ariz. 181. 

Fla.—State v. Coffey, 212 So.2d 631 

Inc ome tax retara 

U.S.—US. V. MacLeod, CA.M 0 , 436 F.2d 947, cert, 
den. 91 S.O. 1378, 402 US. 907, 28 LEdSd 647, 
reh. den. 91 S.Ct. 1659, 402 U.S. 990, 29 LE&2d 
157. 

Or.—Department of Revenue v. Riley, 686 P.2d 1031, 
297 Or. 733. 

Ihg d raart to report money transported 
•Croat bordrr 

US.—US. v. Des Jardina, CA.Cal, 747 F.2d 499, vac. 

in part on oth. grds. 772 FJd S78. 

US.—U.S. v. Dei Jardina, C.A.Cal., 747 F.2d 499, vac. 
a part on oth. grnds.772 F.2d 578. 


Remaining in activity as conferring consent 
Pa.—State Real Estate Commission v. Roberts, 271 
A.2d 246, 441 Pa. 159, cert. den. 91 S.Ct. 1367, 402 
U.S. 905, 28 L.Ed.2d 645. 

82.6. U.S.—Leary v. U.S., Tex., 89 S.Ct. 1532, 395 
U.S. 6 , 23 L.Ed.2d 57, app. after remand 431 F.2d 
85—U.S v. Covington, 89 S.Ct. 1559, 395 U.S. 57. 
Cal.—People v. Ammons, 89 Cal.Rptr. 360, 10 GA.3d 
682. 

Statute held not to require disclosure 
U.S.—U.S. V. Montijo, C.A.Puerto Rico, 424 F.2d 207, 
cert. den. 91 S.Ct. 74, 400 U.S. 836, 27 LEd.2d 
69—Morals v. U.S, C.A.Tex., 431 F.2d 475. 

The privilege against compulsory 
self-incrimonation may constitute a de¬ 
fense to prosecutions for noncompli¬ 
ance with statutes requiring the disclo¬ 
sure of information which would be 
likely to be used to obtain a conviction 
of a criminal offense, 82,6 but statutes 
requiring the disclosure of information 
are not in conflict with the privilege 
where the authorities are precluded 
from using the information to prose¬ 
cute the person supplying it. 82 ** The 
privilege against compulsory self-in¬ 
crimination is not a defense to prosecu¬ 
tions under provisions which do not 
require a person to incriminate him¬ 
self. 8266 - 

82.6a. U.S.—Good v. U.S., C.A.Tex., 410 F.2d 1217, 
reh. den. 415 F.2d 77, cert. den. 90 S.Ct. 1131, 397 
U.S. 1002, 25 L.Ed.2d 413. 

Income tax return 

U.S.-U.S. V. Moore, C.A.Wyo., 692 F2d 95. 

Use of disclosed information or fruits thereof 
prohibited 

Cal.—People v. Ammons, 89 Cal.Rptr. 360, 10 C A,3d 
682. 

82.6b. U.S.-U.S. v. Rriff, C.A.Ind., 435 F.2d 257, 
cert. den. 91 S.Q. 929, 401 U.S. 938, 28 L.Ed.2d 
217—U.S. v. Weiser. GA.N.Y., 428 F.2d 932, 
cert. den. 91 S.Ct. 1606,402 U.S. 949, 29 L.Ed.2d 

* 19 . 

Record-keeping requirements 

U.S.—Kasey v. C. I R., C.A., 457 F.2d 369, cert. den. 

93 S.Ct. 197, 409 U.S. 869, 34 LEd.2d 120. 
Kan.—State v. Braun, 495 P.2d 1000, 209 Kan. 181. 
Reporting requirements of statute providing 
treatment of narcotic addicts 
Cal.—Blinder v. State Dept, of Justice, Division of 
Narcotic Enforcement, 101 Cal.Rptr. 635, 25 
C.A. 3d 174. 

Prescribing use of official order form for sales 
of heroin 

U.S.—U.S. v. Castanon, C.A.CaL, 453 F.2d 932, cert, 
den. 92 S.CL 1788, 406 U.S. 922, 32 LEd.2d 121 

Where a disclosure made in compli¬ 
ance with the Marijuana Tax Act, or 
similar statutes relating to drugs or 
narcotics, would have exposed defend¬ 
ant to prosecution under state laws, a 
plea of self-incrimination may consti¬ 
tute a complete defense in a prosecu¬ 
tion for noncompliance, 82,7 provided a 
real and appreciable risk of self-incrim¬ 
ination exists, 82,7 * and provided the plea 
is timely raised and is not waived. 82,76 
Similar rules have been applied in pros¬ 
ecutions under statutes requiring the 
registration of narcotic violators cross¬ 
ing the border. 82,70 The privilege 
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against compulsory self-incrimination 
may constitute a defense to prosecu¬ 
tions for noncompliance with statutes 
requiring the driver of a vehicle in¬ 
volved in an accident to stop and iden¬ 
tify himself; 82 7d but statutes requiring 
the disclosure of such information are 
not necessarily in. conflict with the 
privilege, 8776 particularly where the au¬ 
thorities are prohibited from using the 
information to prosecute the person 
furnishing it. 827f 

82.7. U.S.—Leary v. U.S., Tex., 89 S.Ct. 1532, 395 
U.S. 6 , 23 LEd.2d 57, app. after remand 431 FJd 
85—U.S. v. Covington, 89 S.Q. 1559, 395 U.S. 57. 

Snpreme Court decision applied prospectively 
only 

U.S.—U.S. V. Scardino, GA.Ga, 414 F.2d 925. 

Barrett v. U.S., D.GMinn., 300 F.Supp. 1060, 
reh. den. 307 F.Supp. 973—Rivera-Vargas v. U.S, 
D.GPuerto Rico, 307 F.Supp. 1075. 

Rule applied retroactively to pending cases only 

U.S.—U.S. V. Scardino, C.A.Ga, 414 F.2d 925—U.S. v. 
Goldberg, C.A.Fla., 426 F.2d 285—U.S. v. Ingman, 
C.A.Or, 426 F.2d 973—U.S. v. KeUennan, C.A 
Okl, 432 F.2d 371. 

Rule applied retroactively to permit withdrawal 
of guilty plea 

U.S.-U.S. V. Liguori, C.A.N.AY, 430 F.2d 842, cert 
den. 91 S.Ct. 1614, 402 U.S. 948, 29 LEdJd 
118—U.S. ex rel. Ennis v. Fitzpatrick, C.A.N.Y, 
438 F. 2 d 1201—Harrington v. U.S., C.A.Fla., 444 
F.2d 1190. 

Miller v. U.S., D.GOhio, 311 F.Supp. 705. 
Rule applied retroactively 
U.S.—Hupert v. U.S, C.A.Mo, 448 F.2d 668 —Flores 
v. U.S, C.A:Mich, 472 F,2d 569, overruling prior 
decisions on this subject in sixth circuit. 

' Lewis v. U.S, D.GAlaska, 314 F.Supp. 851. 
Not defense to conspiracy charge 
U.S.—U.S. v. Ball, D.CTenn, 316 F.Supp. 685. 
Conviction held not violative of privilege 
U.S.—Urtiaga-Rogers v. U.S, C.A.Tex, 446 F.2d 54. 
Weinstein v. U.S, D.GCal, 325 F.Supp. 597. 

Collection of tax by civil process not violative 
of privilege 

U.S.—Cancino v. U.S, Ct.d, 451 F.2d 1028, 196 
CtCl. 568, cert. den. 92 S.Q. 2504, 408 U.S. 925, 
33 L.Ed.2d 337. 

82.7a. U.S.—U.S. v. Covington, 89 S.Ct 1559, 395 
U.S. 57—Minor v. U.S, 90 S.Ct. 284,396 U.S. 87, 
24 L.Ed.2d 283. 

U.S. v. Romero, D.C.Okl, 302 F.Supp. 1370. 
Risk of self-incrimination held not to exist 
U.S.—Hailing v. U.S, GA.Ga, 440 F.2d 793—Davis v. 

U.S., C.A.IU, 447 F.2d 480. 

D.C.—Burgess v. U.S, C.A, 440 F.2d 226, 142 U.S. 
App.D.C. 198—U.S. v. Williams, C.A, 442 F.2d 
738, 143 U.S.App.D.C. 16. 

Self-incrimination privilege held not defense 

U.S.—U.S. V. King, D.GCal, 307 F.Supp. 217, affd., 
C.A, 430 F.2d 1177, cert. den. 91 S.Ct. 972, 401 
U.S. 962, 28 L.Ed. 2 d 247—Barrett v. U.S, D.C. 
Minn, 307 F.Supp. 973—U.S.A. v. Garrison, Wer- 
theim and Goldman, D.C.N.Y, 308 F.Supp. 419— 
U.S. v. Sutton, D.C.Ariz, 312 F.Supp. 969, affd, 

C. A., 446 F. 2 d 916, cert. den. 92 S.Ct. 699, 404 
U.S. 1025, 30 L.Ed.2d 675. 

82.7b. U.S.—U.S. v. Covington, 89 S.Q. 1559, 395 
U.S. 57. 

D.C.—Otey v. U.S, C.A, 417 F.2d 559, 135 U.S.App. 

D. C. 142. 

Plea raised first time on appeal held timely 

U.S.—U.S. v. Lopez, GA.N.Y, 414 F.2d 272. 



22A CJS 159 


Failure to assert privilege at trial held not 
untimely 

U.S.—Baker v. U.S., C.A Mo., 412 F.2d 1010. 

Waiver not shown 

U.S.—Becton v. U.S., C.A.Mo., 412 F.2d 1005—Hupert 
v. U.S., GA.Mo., 448 F.2d 668. 

Privilege timely asserted 

U.S.—Harrington v. U.S., C.A.Fla., 444 F.2d 1190. 
82.7c. U.S.—U.S. v. Logan, C.A.Cal., 434 F.2d 131— 
U.S. v. Timmons, C.A.Tex., 439 F.2d 709, cert, 
den. 91 S.Ct. 2237, 403 U.S. 920, 29 LEd.2d 698. 

Statute held valid 

U.S.—Palma v. United States, 261 F.2d 93. 

U.S. v. Rosenson, D.GLa., 291 F.Supp. 867. 
Convictions on basis of statute held invalid 
U.S—U.S. v. Rosenson, D.GLa., 291 F.Supp. 874, 
affd., C.A., 417 F.2d 629, cert. den. 90 S.Ct. 992, 
397 U.S. 962, 25 LEd.2d 253, reh. den. 90 S.Ct 
1349, 397 U.S. 1058, 25 L.Ed.2d 679. 

Hme for raising claim of self-incrimination 

u^.— U.S. V. Rosenson, D.GLa., 291 F.Supp. 867, 
affd., GA., 417 F.2d 629, cert. den. 90 S.Ct. 992, 
397 U.S. 962, 25 L.E<L2d 253, reh. den. 90 S.Ct. 
1349, 397 U.S. 1058, 25 L.Ed.2d 679. 

Rule establishing conviction violative of self-in¬ 
crimination privilege restroactively applied 

U.S.—U.S. V. Rosenson, D.GLa,, 291 F.Supp. 874, 
affd., C.A., 417 F.2d 629, cert. den. 90 S.Ct. 992, 
397 U.S. 962, 25 L.Ed.2d 253, reh. den. 90 S.Ct. 
1349, 397 U.S. 1058, 25 L.Ed.2d 679. 

82.7d. N.Y.—People v. Samuel, 277 N.E.2d 381, 29 
N Y,2d 252, 327 N.Y.S.2d 321. 

Okl—Lamb v. State, Cr. t 488 P.2d 1295. 

Wash—State v. Engstrom, 487 P.2d 205, 79 Wash.2d 
469. 

As not defense to fail to render assistance 

Cal.—Bailey v. Superior Court, Ventura County, 84 
Cal.Rptr. 436, 4 GA.3d 513. 

82.7e. U.S.—California v. Byers, Cal., 91 S.Ct. 1535, 
402 U.S. 424, 29 L.Ed2d 9. 

Cal—In re A., 93 Cal.Rptr. 438, 15 C.A.3d 712. 
Statute tested for purpose it serves, object of its 
thrust, and extent of infringement 
N.Y—People v. Christiansen, 308 N.Y.S.2d 755, 62 
Misc.2d 1034. 

82.7f. People v. Momsmith, 81 CaLRptr. 879, 1 
GA.3d 762—Bailey v. Superior Court, Ventura 
County, 84 Cal.Rptr. 436, 4 GA.3d 513. 

The principles governing self-incrimi- 
nation as a ground for rendering evi¬ 
dence inadmissible or as a defense in 
prosecutions under information disclo¬ 
sure statutes have been variously ap¬ 
plied, 81 * as, with respect to firearm 
registration statutes, 82,8 * and wager 
registration and wager tax statutes. 8186 

82.8. U.S.—U.S. v. McCarthy, CAN.Y., 422 F.2d 
160, case dism. 90 S.Ct. 1864, 398 U.S. 946, 26 
LEd.2d 286. 

NJ—State v. D’Orsi, 274 A.2d 586, 113 NJ.Super. 
527. 

Compulsory registration under Subversive Ac¬ 
tivities Control Act invalid 

U.S.—Albertson v. Subversive Activities Control Bd., 
DistCoL, 86 S.Ct. 194, 382 U.S. 70, 15 L.Ed.2d 
165. 

D.C.—Communist Party of U.S. v. U.S.CA., 384 F.2d 
957, 127 U.S.App.D.G 389, 

Air force regulation held valid 
D.C—Kauffman v. Secretary of the Air Force, GA., 
415 F.2d 991, 135 U.S.App.D.G 1, cert. deo. 90 
S.Ct. 572, 396 U.S. 1013, 24 LEd.2d 505, reh. den. 
90 S.Ct. 1255, 397 U.S. 1031, 25 LEd.2d 546. 


Requirement of declaration of gold importation 
at border held valid 

U.S—U.S. V. Boggus, C.A.Anz., 411 F.2d 110, cert, 
den. 90 S.Ct. 245, 396 U.S. 919, 24 L.Ed.2d 198. 

Alcohol or liquor tax laws 

U.S—U.S. V. Curry, C.A.Wash., 428 F.2d 785—What¬ 
ley v. U.S., GA.Ala., 428 F.2d 806. 

Retail liquor dealers tax 

U.S—U.S. V. Reeves, D.C.Okl., 303 F.Supp. 14, affd., 
GA., 425 F.2d 1063. 

Statutes governing distilleries and distilled spir¬ 
its 

U.S—Williams v. U.S., D.C.N.C., 297 F.Supp. 1030 

Statnte requiring reporting of imported marijua¬ 
na 

U.s—U.S. V. Vansant, C.A.Anz., 423 F.2d 620, cert 
den. 91 S.Ct. 72, 400 U.S, 835, 27 L.Ed.2d 68— 
Zaragoza-Almeida v. U.S., C.A Cal., 427 F.2d 1148 
-U.S. v. Avey, C.A.Anz., 428 F.2d 1159, cert 
den. 91 S.Ct. 140, 900 U.S. 903, 27 LEd.2d 139 

Statute proscribing smuggling of marijuana 

U.S—U.S. V. Coronado-Sandez, C.A.Cal., 430 F.2d 
1312—U.S. v. Sutton, C.A.Anz., 446 F.2d 916, 
cert. den. 92 S.Ct. 699, 404 U.S. 1025, 30 L.Ed 2d 
67S—U.S. v. Rios-Gonzalez, C.A.N.Y., 450 F.2d 
1213. 

Tariff act provisions 

U.S—Wynn v. U.S., C.A.Cal., 422 F.2d 1245—U.S. v. 
Perez, C.A.Cal., 426 F.2d 799, cert. den. 91 S.Ct. 
83, 400 U.S. 841, 27 L.Ed.2d 76 

Prosecution discovery order 

Cal—McMullen v. Supenor Court for Los Angeles 
County, 85 Cal.Rptr. 729, 6 C.A.3d 224. 

Statute requiring declaration of drugs which 
cannot be legally imported 

U.S—U.S. v. Hudson, C.A.Tex., 431 F.2d ,468, cert, 
den. 91 S.Ct 575, 577, 400 U.S 1011, 27 L.Ed.2d 
624. 

Alien registration statutes 

U.S—U.S. v. Sacco, C.A.CaL, 428 F.2d 264, cert. den. 
91 S.Ct. 141, 400 U.S. 903, 27 L.Ed.2d 140, reh. 
■den. 91 S.Ct. 864, 401 U.S. 926, 27 L.Ed.2d 831. 

Registration on manifest of vessel of marijuana 
cigarettes of seamen 

U.S—U.S. v. Betancourt, C.A.FIa., 427 F.2d 851. 

82.8a. U.S—Harynes v. U.S., Tex., 88 S.Ct. 722, 390 
U.S. 85, 19 LEd.2d 923. 

U.S. v. Gullett, D.C.Colo., 322 F.Supp. 272. 

Cal—Galvan v. Superior Court of City and County of 
San Francisco, 76 Cal.Rptr. 642, 452 P.2d 930, 70 
G2d 851. 

D.C—U.S. v. Izlar, D.C., 293 F.Supp. 651. 

IU.—City of Chicago v. Franklin, 261 N.E.2d 506, 126 
Ill.App.2d 43. 

Statute proscribing possession of firearm know¬ 
ing it was not registered as required by law 

U.S—Kilcrease v. U.S., C.A.Neb., 457 F.2d 1328. 

U.S. v. Melville, D.GN.Y,, 309 F.Supp. 774. 
Rule not applied retroactively 

U.S—Horton v. U.S., D.C.Conn., 300 F.Supp. 1332— 
Desimone v. U.S., D.GConn., 303 F.Supp. 406, 
affd., C.A., 423 F.2d 576, cert. den. 91 S.Ct. 84, 
400 U.S. 842, 27 LEd.2d 77. 

Rule applied retroactively to permit withdrawal 
of guilty plea 

U.S—Meadows v. U.S,, GACaL, 420 F.2d 795, cert, 
den. 91 S.Ct. 1607, 402 U.S. 948, 29 L.Ed.2d 
118—Brooks v. U.S., GA.La., 424 F.2d 425-U.S. 
v. Michael, GA.Ind., 426 F.2d 1067. 

Statute held not violative of self-incrimination 
privilege 

U.S—U.S. v. Freed, Cal., 91 S.Ct. 1112, 401 U.S. 601, 
28 L.EcL2d 356, cert. den. 91 &Ct. 2201, 403 U.S 
912, 29 L.Ed.2d 690. 

U.S, v. Friend, CA.Or., 448 F.2d 742—Sanders 
v. U.S., C.A.Okl., 455 F.2d 863, cert. den. 92 S.Ct. 
1798, 406 U.S. 926, 32 L.Ed.2d 127. 


CRIMINAL LAW § 654 

Page 560 

Mere regulatory statute 

U.S—U.S. V. Nelson, C.A.Kan., 448 F.2d 1304. 

Duty to register 

U.S—Warren >. U.S., C AAriz., 447 F 2d 259. 

82.8b. U.S,—Grosso v U.S., Pa.. 88 S.Ct. 709, 390 
US 62, 19 LEd.2d 906 
U S. v. Yeagle, D.C.Ky., 299 F.Supp. 257. 

Held violative of privilege against self-incrimi- 
nation 

U.S—Marichetti v. U.S., Conn., 88 SCt. 647, 390 U.S. 
39, 19 L.Ed,2d 889. 

U.S v. Scalfaro, C.A.I11., 39! F.2d 255—U.S. \. 
Falbo, C.A.Ill., 391 F.2d 264—U.S. v. Manfredo- 
nia, C.A.N.Y., 391 F2d 229—Greenwood v. U.S, 
C.A N.C., 392 F.2d 558 

Time to assert privilege 

U.S—Marchetti v U S., Conn., 88 S.Ct. 697, 340 U.S. 
39, 19 L.Ed.2d 884 

U.S. v. Manfredonia, C.A.N.Y., 391 F.2d 229 
Statute held valid under earlier decisions 
U.S—U.S. V. Angelini, C.A.IU., 346 F.2d 278, cert, den 
86 S.Ct. 86, 382 U.S. 838, 15 L.Ed.2d 80. 

Rule establishing statute violation held not to 
apply retroactively 

U.S—Mackey v U.S, Ind., 91 S.Ct. 1160, 401 U.S. 
667, 28 L.Ed.2d 40*. 

Rule applied retroactively on conviction follow¬ 
ing plea of guilty 

U.S—U.S. V. Lucia, C.A.Tex., 423 F.2d 697, cert. den. 
91 S.Ct. 1607, 402 US 943, 29 LEd2d 111. 

U.S v. Donovan, D.GVa., 309 F.Supp 152— 
Angehm v. U.S, D.C.lIl., 322 F.Supp. 698. 

Rule holding statute violation applied to pro¬ 
ceedings pending when Supreme Court rul¬ 
ing was made 

U.S—U.S. v. $125,882 in U.S. Currency, D C.N.Y, 286 
F.Supp. 643—U.S. v. One Philco Television, D.C. 
Tex., 292 F.Supp. 35. 

Pa.—Com. v. Katz, 240 A.2d 809, 429 Pa. 406. 

Rule applied retroactively in forfeiture proceed¬ 
ings 

U.S—U.S. v. U.S. Com and Currency, Ill., 91 S.Ct. 
1041, 401 US. 715, 28 L.Ed.2d 434 

Constitutional privilege violated 
U.S—U.S. v. One Philco Television, Model ±04be, 
c.a.t/ex., 443 F.2d 369—U.S. v. One Olivetti Un¬ 
derwood Elec. Adding Mach., C.A.Fla, 443 F.2d 
372. 

Although self-incrimination might be 
a defense in prosecutions for failure to 
report required information, it is not a 
defense to prosecutions for reporting 
false information. 82,9 

82.9. U.S.—Bryson v. U.S., 90 S.Ct. 355, 396 U.S. 64, 
24 L.Ed.2d 264—U.S. v. Knox, 90 S.Ct. 363, 396 
U.S. 77, 24 L.Ed.2d 275. 

82.10. U.S —U.S. v. Borgese, D.GN.Y,, 235 F.Supp. 
286. 

83. U.S—Fountain v. U.S., C.A.Fla., 384 F.2d 624, 
cert den. 88 S.Ct. 1246, 390 U.S. 1005, 20 L.Ed.2d 
105. 

83.5. U.S—U.S. v. Escandar, DC.Fla., 319 F.Supp. 
295. 

U.S. v. Escandar, D.C.Fla., 319 F.Supp. 295. 
Cal—People v. Amata, 75 CaLRptr. 860, 270 C.A2d 
575. 

Neb—State v. Myers, 206 N.W.2d 851, 190 Neb. 146. 
N.Y—People v. Seligman, 286 N.Y.S.2d 531, 55 
Misc.2d 47. 

Pa—Com. v. Kiefaber, 26 D. & C.2d 451, 11 Bucks 
215, affd. 179 A.2d 262, 197 Pa.Super. 298, cert, 
den. 83 S.Ct. 137, 371 U.S. 870, 9 LEd.2d 108. 

Concealed recording device 
U.S.—Garrett v. U.S., GA.Cal., 382 F.2d 768, cert. den. 
88 S,Ct. 1069, 390 U.S. 964, 19 LEd.2d 1164 
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Mick.—People v. Caruso. 175 N.W.M 34. 21 Mich. 
App. 165. 

Pat register on telephone line recording num¬ 
bers dialed 

Iow«—State v. Holliday, 169 N.W.2d 768 

83.10. U.S.—Todisco v U.S., C.A.Cal., 298 F.2d 208, 
cert. den. 82 S.Ct. 602, 368 U.S. 989, 7 L.Ed.2d 
527. 

85. U.S.—U.S. v. Drummond, C.A.N.Y., 354 F.2d 
132, cert. den. 86 S.Ct. 1968, 384 U.S. 1013, 16 
L.Ed.2d 1031, reh. den. 87 S.Ct. 24, 385 U.S. 892, 
1? L.Ed.?d 126. 

CaL—In re Brown, 62 CaLRptr. 6, 431 P.2d 630, 67 

C. 2d 339. 

Fla.—Gamble v. State, App., 210 So.2d 238. 

N.Y.—People v. Donovan, 243 N.Y.S.2d 841, 13 
N.Y.2d 148, 193 N.R2d 628. 

Or.—State v. Atherton, 410 P.2d 208, 242 Or. 621, cert, 
den. 86 S,Ct. 1982,. 384 U.S. 1025, 16 L.Ed.2d 
1030. 

86 . Cal.—People v. Morse, 7 6 Cal.Rptr. 391,452 P.2d 
607, 70 C.2d 711, cert. den. 90 S.Ct. 959, 397 U.S. 
944, 25 L.Ed.2d 124, app. after remand 106 Cal. 
Rptr. 177, 505 P.2d 1017, 8 C.3d 811. 

88 . U.S.—London v. Patterson, C.A.Cal, 463 F.2d 
93, cert. den. 93 S.Ct 1531, 411 U.S. 906, 36 
LEd.2d 196. 

Ky.—Jasper v. Com., 471 S.W.2d 7. 

Miss.—Nevels v. State, 216 So.2d 529. 

Mo.—State v. Bridges, 349 S.W.2d 214. 

NJ.—State v. Billingsley, 216 A.2d 217, 46 NJ. 219. 
Tex.—Henderson v. State, 353 S.W.2d 226, 172 Tex. 
Cr.R. 75. 

Lulling accused into false sense of security 
Pa.—Com. v. Hart, 170 A.2d 850, 403 Pa, 652, cert, 
den. 82 S.Ct. 13a 368 U.S. 881, 7 LEd.2d 81. 
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883. U.S.—Hendricks v. Swenson, C.A.Mo., 456 
F.2d 503. 

A post-arraignment confession, im¬ 
properly obtained, violates the privi¬ 
lege against self-incrimination. 9015 

90.15. N.Y.—People v. Rodriguez, 229 N.Y.S.2d 353, 
11 N.Y.2d 279, 183 N.E2d 651. 

§ 655. — Former Evidence 

9L U.S.—U3. V. Cerone, CA.ni, 452 F.2d 274, cert, 
den. 92 S.O. 1168, 1169, two cases, 405 U.S. 964, 
31 L.Ed.2d 240. 

Ala.—CJjS. cited ia Curtis v. State; 212 So.2d 689,692, 
44 AlaApp. 446, cert den. 212 So.2d 692,282 Ala. 
725. 

Cal—People v. Griffith, 5 CaLRptr. 62a 181 C.A2d 
715. 

D.G—Mebon v. Sard, GA., 402 F.2d 653, 131 U.S. 
App.D.G 102. 

Fla.—Koaerowitz v. Stack, 226 So.2d 682, cert den. 90 
S.CL 997, 397 U.S. 147, 25 L.Ed.2d 183. 

Harper v. Cooper, App., 226 So.2d 878— CJS. 
am ft* Pendleton v. State, App., 348 So.2d 1206, 
1208. 

DL—People v. Quinn, 276 N.R2d 379,2 ID.App.3d 341. 
<i.Y.—Baker v. Levine; 225 N.Y&24 832, 34 MiscJd 
16 . 

3kl—Taylor v. State, Cr., 423 P.2d 473. Wash.—State 
v. Bailey, 426 ?2d 988, 71 Washed 191. 

"ex—Harrison v. State, Cr., 456 S.W.2d 371. 

vfotie* to s uppres s evidence 

(2) Oder matters. 

ISu— VS. v. AWo, GA.BL, 380 F.2d 103, cert. den. 

SS S.CL 238, 389 U.S. 913, 19 LEd.2d 260. 

>.G—Peadergrast v. U416 F.2d 776,135 U3App. 

D. C 2a cert den. 89 S.C1.1782, 395 U.S. 926, 23 
LBd.2d 243. 


Indictments alleging prior offenses 
Md.—Torres v Warden of Md. Penitentiary, 175 A.2d 
594, 227 Md. 649, cert. den. 82 S.Ct. 1164, 369 
U.S 890, 8 L.Ed.2d 290. 

92. U.S.—U.S. v. Hughes, C.A.N.Y., 411 F.2d 461, 
cert. den. 90 S.Ct. 145, 396 U.S. 867, 24 L.Ed.2d 
120—U.S. v. McNeal, C.A.Fla., 463 F.2d 1180. 

CJjS. dted la Yates v. Breazeale, D.C.Miss., 266 
F.Supp. 360, 366, affd. and remd., C.A., 402 F.2d 
113, vac. in par. on oth. grds. 92 S.Ct. 2850, 408 
U.S. 934, 33 L.Ed.2d 746, maad. conf. to 466 F,2d 
500. 

Alaska—Gafford v. State, 440 P.2d 405. Cert. den. 89 
S.Ct. 996, 393 U.S. 1120, 22 LEd.2d 125. 

Nev.—Ledford v. State, 440 P.2d 902, 84 Nev. 342. 
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94. U.S.—U.S. ex rel. Canoscia v. Meisner, D.C.IU., 
331 F.Supp. 635. 

Mich.—People v James, 185 N.W.2d 571, 29 Mich. 
App. 522. 

95. U.S.—U.S. v. Zdd, CA.Pa., 281 F.2d 825, cert, 
den. 81 S.Ct. 234, 364 U.S. 901, 5 LEd.2d 194— 
U.S. v. Alaimo, C.APa., 297 F.2d 604, cert den. 
82 S.Ct 829, 369 U.S. 817, 7 L.Ed.2d 784. 

Or.—State v. Griffin, 409 P.2d 326, 242 Or. 284. 

97. U.S.—Green v. Beto, C.ATex., 476 F.2d 601, 
cert. den. 94 S.Ct. 732, 414 U.S. 1097, 38 LEd.2d 
555. 

Cok).—People v. Finch, App., 29 Cal.Rptr. 420. 

98. Va.—Harbaugh v. Com., 167 S.R2d 329, 209 Va. 
695. 

Deportation hearing 

U.S.—U.S. v. Akierete-Deras, C.A.Cal., 743 FJd 645. 

99. Cal.—People v. Inman, 79 Cal.Rptr. 290, 274 
C.A2d 704. 

I. U.S.-U.S. V. Parrott, GA.N.Y., 425 F.2d 972, 

cert. den. 91 S.Ct. 47, 400 U.S. 824, 27 LEd.2d 
53. 

Deposition 

(2) Other mattes. 

U.S.-U.S. v. Bottone, C.A.N.Y., 365 F.2d 389, cert 
den. 87 S,Ct 514, three cases, 385 U.S. 974, 17 
L.Ed.2d 437. 

U.S. v. Wolfton, D.GDel., 294 F.Supp. 267. 
3.5. Ala.—Cooper v. State 226 So.2d 388, 45 Ala. 
App. 119, cert. den. 226 So.2d 391, 284 Ala. 728, 
app. after remand 252 So.2d 104, 47 Ala.App. 178, 
cert den. 252 So.2d 108, 287 Ala. 728. 

Me.—State v. Castongu&y, 240 A.2d 747, app. after 
remand 263 A2d 727. 

Pa.—Com, v. Katz, 240 A2d 809, 429 Pa. 406. 
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7. Self-incrimination issue not available in di¬ 
vorce action 

U.S.—U.S. V. Fernandez, GA.Tex., 424 F.2d 1291. 

II. Cal.—People v. Finch, 29 CaLRptr. 420, 213 
GA.2d 752. 

14,50. Fla.—Lewis v. State, App., 155 $o.2d 841. 
Mist—Miller v. State, 250 So.2d 624. 
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14,52, Knee the publication of Corpus Juris Secun¬ 
dum the case of Feldman v. U.S., cited to the text, 
has been overruled. 

U.S.—Murphy v. Waterfront Commission of New York 
Harbor, NJ., 84 S.Ct 1594, 378 U.S. 52, 12 
LEd.2d 678, mot. den. 85 S.Ct 183, 379 US. 898, 
13 LEd.2d 174. 

Where testimony has been effective¬ 
ly compelled from a witness, the privi¬ 
lege against self-incrimination protects 
a state witness against incrimination 
under federal as well as state law, and 
a federal witness against incrimination 
under state as well as federal law. 14 ' 53 


1433. U.S.—Murphy v. Waterfront Commission of 
New York Harbor, NJ., 84 S.Ct. 1594, 378 U.S. 
52, 12 L.Ed.2d 378, mot. den. 85 S.Ct. 183, 379 
U.S. 898 13 L.Ed.2d 174. 

U.S v. Fernandez, C.A.Tex., 424 F.2d 1291. 
Morgan v. Thomas, D.GMiss., 321 F.Supp. 565. 

The privilege against self-incrimina¬ 
tion does not deprive Congress of the 
power to enact properly drawn laws 
which compel self-incrimination 
through the grant of immunity from 
prosecution. 1467 

14.67. U.S.—Kastigar v. U.S., Cal., 92 S.Ct. 1653, 
406 U.S. 441, 32 L.Ed.2d 212, reh. den. 92 S.Ct 
2478, 408 U.S. 931, 33 L.Ed.2d 345. 
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Immunity provisions of the Orga¬ 
nized Crime Control Act have been 
held not violative of the constitutional 
privilege against self-incrimination. 147 * 

14.78. U.S—Stewart v. U.S., GA.CaL, 440 F.2d 954, 
affd. 92 S.Ct 1653, 406 U.S. 441, 32 L.Ed.2d 212, 
reh. den. 92 S.Ct. 2478, 408 U.S. 931, 33 L.Ed.2d 
345. 

§ 656. -Other Requirements 

Constituting Compulsory 
Self-Incrimination 

15. U.S.—Shoffeitt v. U.S., C.AGa., 403 F.2d 991, 
cert den. 89 S.Ct. 868, 393 U.S. 1084, 21 L.Ed.2d 
777. 

Ala.—Crump v. State, 181 So2d 620, 43 AlaApp. 136, 
cert den. 181 So.2d 624, 279 Ala. 686. 

CaL—People v. Ellis, 55 CaLRptr. 385, 421 P.2d 393, 65 
G2d 529—People v. Pike, 78 CaLRptr. 672, 455 
P.2d 776, 71 G2d 595, cert den. 92 S.Ct. 2417,406 
U.S. 971, 32 L.EcL2d 672. 

People v. Rowden, 74 Cal.Rptr. 448, 268 GA2d 
868—McGuire v. Superior Court For Los Angeles 
County, 79 CaLRptr. 155, 274 C.A.2d 583. 

Fla.—Williams v. State, App., 224 So.2d 406, cert gr. 
90 S.Q. 439, 396 U.S. 955,24 L.Ed.2d 420, affd. 90 
S.Q. 1893, 399 U.S. 78, 26 L.Ed.2d 446. 

Minn.—State v. McCarthy, 104 N.W.2d 673, 259 Minn. 
24, 87 A.LR.2d 360. 

Miss.—Robinson v. State 157 So.2d 49, 247 Miss. 

609—Lyons v. State, 195 So.2d 91. 

Wash.—State v. Gay, 486 P.2d 341, 4 Wash.App. 834. 
Wis.—State ex rel. Simos v. Burke, 163 N.W.2d 177, 41 
Wis.2d 129. 

Weighing of truck 

(2) Escobedo and Miranda warnings not required. 
Ga.—Dennis v. State, 175 S.E2d 17, 226 Ga. 341. 

(3) Other statements. 

Ga.—Aldrich v. State, 137 S.E2d 463, 220 Ga. 131 
Sark v. State, 164 S.E2d 266, 118 GaApp. 529. 
ID.—People v. Mumiato 182 N.E2d 199, 24 UL2d 431 
N.Y.—People v. Amitrano, 299 N.Y.S.2d 275, 59 
Misc2d 471. 

Requiring Accused to supply evidence of identity 
CaL—People v. Mendoza, 60 CaLRptr. 5, 251 GA2d 
835. 

Or.—State v. Fisher, 410 P.2d 216, 242 Or. 419. 
Interview disclosing speech impediment 
U.S.—U.S. v. Feudal^ D.GConn., 271 ESupp. 115. 
Requiring accused to prove possession of license 
Wash.—City of Seattle v. Parker, 467 P.2d 858, 2 
Wash App. 331. 

Duty to disclose income 

U.S.—Podhola v. U.S., D.C.Mich., 585 ESupp. 1305. 
15.5. NJ.—State v. King, 209 A.2d 110,44 NJ. 346, 
9 A.LR.3d 847, 

Fluorescence 

(2) Other instances. 
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U.S.—U.S. v. Richardson, C.A.Ky., 388 F.2d 842. 
Ill—People v. Greer, 190 N.E2d 742, 28 I11.2d 107. 

Paraffin test 

(4) Other matters. 

Tenn.— Clarke v. State, 402 S.W.2d 863, 218 Term. 259, 
cert. den. 87 S.Ct. 303, 385 U.S. 942, 17 L.Ed.2d 
222 . 

Refusal to permit blood test 

CaL—People v. Dawson, 7 Cal.Rptr. 384, 184 CA.2d 
Supp. 881. 

Me.—State v. Gillis, 199 A.2d 192, 160 Me. 126. 
N.Y.—People v. Paddock, 272 N.E2d 486, 29 N.Y.2d 
504, 323 N.Y.S.2d 976. 

N.C—State v. Paschal, 117 S.E.2d 749, 253 N.C. 795. 
Okl.—Martin v. State, Cr., 487 P.2d 1179. 

Pa.—Com. v. Kravitz, 161 A-2d 861, 400 Pa. 198, cert. 

den. 81 S.Ct. 807, 365 U.S. 846, 5 L.Ed.2d 811. 
Refusal to submit to tests 
N.D.—Colling v. Hjelle, 125 N.W.2d 453—McDonald 
v. Ferguson, 129 N.W.2d 348. 

S.C—State v. Miller, 185 S.E.2d 359, 257 S.C. 213. 
Tests on clothing taken from accused 
CaL—People v. Shaw, 47 CaLRptr. 96, 237 C.A.2d 606, 
cert den, 86 S.Ct 1594, 384 U.S. 964, 16 L.Ed.2d 
676. 

Pa.—Com. v. Aljoe, 216 A.2d 50, 420 Pa. 198, 16 
A.L.R.3d 1126. 

Tape recording of voice 

NJ.—State v, McKenna, 226 A.2d 757, 94 NJ.Super. 
71. 

Voice exemplars 

U.S.—In re Dionisio, C.A.I1I., 442 F.2d 276, cert. dism. 
92 S.Q. 211, 404 U.S. 878, 30 LEd.2d 180, revd. 
on oth. grds. 93 S.Ct 764, 410 U.S. 1, 35 L.Ed.2d 
67. 

In re Dini, D.CI1L, 322 F.Supp. 393. 
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15.15. Ky.—Penn v. Com., 417 S.W.2d 258. 

Minn.—State v. Perry, 142 N.W.2d 573, 274 Minn. 1. 
Ohio—City of Lima v. Freeman, 272 N.E.2d 637, 27 
Ohio App.2d 72. 

Evidence that accused was asked to submit to 
test held inadmissible 

Hawaii—State v. Chang, 374 P.2d 5, 46 Haw. 22. 
Evidence of refusal to submit to test inadmissi¬ 
ble 

U.S—Sheppard v. Maxwell, D.C.Ohk>, 231 F.Supp. 37, 
revd. on oth. grds., GA,, 346 F.2d 707, remd. 86 
S.Q. 1507, 384 U.S. 333, 16 LEd.2d 600-Bowen 
v. Eyman, D.GAriz., 324 F.Supp. 339. 
Hawaii-State v. Chang, 374 P.2d 5, 46 Haw. 22. 
Iowa—State v. Green, 121 N.W.2d 89, 254 Iowa 1379, 
95 A.LR2d 810. 

NiL—State v. LaForest, 207 A.2d 429, 106 N.H. 159. 
NJ—State v. LaRocca, 194 AJd 578, 81 NJ.Super. 
40-State v. Watson, 278 A.2d 543, 115 NJ.Super. 
213. 

Tex.—Rodriguez v. State, 340 S.W^d 61,170 TexGr.R. 
295. 

Va—Barber v. Com., 142 S.E2d 484, 206 Va. 241. 

Inquiry ss to willingness to take test not admis¬ 
sible 

NJ.—State v. Smith, 202 A-2d 669, 43 NJ. 67, cert 
'den. 85 S.Ct 731, 379 U.S. 1005, 13 L.E<L2d 706, 
reh. den. 85 S.Ct 945, 380 U.S. 938, 13 LEd.2d 
826. 

Statute prohibiting court from requiring, re¬ 
questing or suggesting accused submit to 
test held violated 

HI—People v. Nimmer, 185 N.E2d 249, 25 !11.2d 319. 

The privilege against compulsory 
self-incrimination does not confer one 
accused the right to surprise the prose¬ 
cution with an alibi defense, 15 21 and is 
not violated by requiring accused to 


disclose alibi witnesses prior to tri¬ 
al . 1322 

15.21. U.S.-Williams v. Florida, Fla., 90 S.Ct. 1893, 
399 U.S. 78, 26 LEd.2d 446. 

15.22. U.S.—Williams v. Florida, Fla., 90 S.Ct. 1893, 
399 U.S. 78, 26 L.Ed.2d 446. 

Cal.—People v. Hall, 86 Cal.Rptr. 504, 7 C.A.3d 562. 

The United States Supreme Court 
has held that a statute denying federal 
financial aid to male college students 
who fail to register for the draft does 
not violate the Fifth Amendment privi¬ 
lege of nonregistrants against com¬ 
pelled self-incrimination . 1523 

15.23. U.S.—Selective Service System v. Minnesota 
Public Interest Research Group, 104 S.Ct 3348, 
82 L.Ed.2d 632. 

15.25. Reasonable entry and inspection of 
premises as not violating rights 

Mo.—City of St. Louis v. Evans, 337 S.W.2d 948. 
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23. U.S.—U.S. v. Smith, C.A.Tenn., 393 F.2d 687, 
cert. den. 89 S.Ct. 197, 393 U.S. 885, 21 L.Ed.2d 
162, reh. den. 90 S.Ct. 209, 396 U.S. 924, 24 
L.Ed.2d 207—Woods v. U.S., C.A.Cal., 397 F,2d 
156. 

Ariz.—State v. Stelzriede, 420 P.2d 170, 101 Ariz. 385. 
Cal.—People v. Sowers, 22 Cal.Rptr. 401, 204 C.A.2d 
640—People v. Bryant, 79 Cal.Rptr. 549, 275 
C.A.2d 205—People v. Stuller, 89 Cal.Rptr. 158, 10 
C.A.3d 582, 41 A.L.RJd 712, cert. den. 9 S.Q. 
1205, 401 U.S. 977, 28 L.Ed.2d 327. 

Del.—Walker v. Lamb, Ch, 254 A.2d 265, affd. 259 
A.2d 663. 

D.C.—Kennedy v U.S., C.A., 353 F.2d 462, 122 U S. 
App.D.C. 291. 

Ga.—Gunter v. State, 154 S.E.2d 608, 223 Ga. 290- 
Manor v. State, 170 S.E.2d 290, 225 Ga. 538, vac. 
in part on oth. grds. 92 S.Ct. 2856,409 U.S. 935, 33 
L.Ed.2d 750, reh. den. 93 S.Ct. 89,409 U.S. 897, 34 
L.Ed.2d 163, on remand 194 S.R2d 410, 229 Ga. 
731. 

C.J.S. cited in Bradford v. State, 256 S.E.2d 84, 
86 , 149 Ga-App. 839. Cert. den. 100 S.Ct. 285, 
444 U.S. 936, 62 L.Ed.2d 195. 

Md.—July v. State, 251 A.2d 384, 6 Md. 409. 

NJ.—State v. McKenna, 226 A.2d 757, 94 NJ.Super. 
71. 

Pa.—Com. v. Jefferson, 281 A.2d 852, 445 Pa. 1, 

Tex.—Bonner v. State, Cr., 375 S.W.2d 723—De La 
Rosa v. State, Cr., 414 S.W.2d 668. 

Va.—Johnson v. Com., 158 S.R2d 725, 208 Va. 481, 
cert. dism. 90 S.Q. 11, 396 U.S. 801, 24 L.Ed.2d 
58. 

Wash.—State v. Haugen, 476 P.2d 132, 3 Wash.App. 
572. 

Absence of evidence showing objection 
Wash.—State v. Lei, 365 P.2d 609, 59 Wash.2d 1. 
Palm prints 

Fla.—Anderson v. State, 241 So.2d 390. 

Probative value as Identification evidence 

Ariz.—State v. Garcia, 652 P.2d 1045, 133 Ariz, 522. 

24. U.S.—U.S. v. Wade, Tex., 87 S.Q. 1926, 388 U.S. 
218, 18 LEd.2d 1149. 

Ariz.—State v. Stuard, 452 P.2d 98, 104 Aria. 305. 
Cal.—People v, Lewis, 53 Cal.Rptr. 108, 244 CA.2d 
325—People v, Williams, 63 Cal.Rptr. 501, 255 
CA.2d 653. 

Colo.—De Baca v. Trujillo, 447 P.2d 533, 167 Colo. 
311, 

Fla.—Fuller v. Wainwright, 238 So.2d 65. 

La.—State v. Simien, 178 So.2d 266, 248 La. 323. 
Md.—Musgrove v. State, 237 A.2d 804, 3 Md.App. 54. 
Mich.—People v. Davis, 170 N.W.2d 274,17 Mich.App. 
615. 
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Nev.-Scott v. State, 434 P.2d 434, 83 Nev. 468—Har¬ 
dison v. State, 437 P.2d 868, 84 Nev. 125. 

NJ.—State v. King, 209 A.2d 110, 44 NJ. 346, 9 
A.L.R.3d 847. 

N.C.—Branch v. State, 153 S.R2d 343, 269 N.C 641 
Okl.—Lester v. State, Cr., 416 P.2d 52—Campbell v. 

State, Cr., 493 P.2d 1126. 

Or—State v. Fisher, 410 P.2d 216, 242 Or. 419. 

Pa.—Com. v Ellis, 284 A.2d 735, 445 Pa. 307. 

Tex.—Martin v. State, Cr., 463 S.W,2d 449—Hendrix v. 
State, Cr., 474 S.W.2d 230. 

Wis.—State v Tew, 195 N.W.2d 615, 54 Wis.2d 361. 

General police power 

(1) N.H—State v. Hutton, 235 A.2d 117, 108 N.H. 
279. 

(2) N.H.—State v. La Palme, 179 A.2d 284, 104 
N.H. 97. 

Fifth amendment 

Tex.—Gage v. State, Cr., 387 S.W.2d 679. 

(2) Other matters. 

U.S.-U.S. v. Bravennan, C.A.N.Y., 376 F.2d 249, cert 
den. 88 S.Ct 155, 389 U.S. 885, 19 L.Ed.2d 182- 
Grimes v. U.S., C.A.Ga., 405 F.2d 477—U.S. v. De 
Palma, C.A.Cal., 414 F.2d 394, cert. den. 90 S.Q. 
697, 396 U.S. 1046, 24 L.Ed.2d 690. 

Absence of counsel 

U.S.—U.S. v. Gibson, C.A Ala., 444 F.2d 275. 

Ariz.—State v. White, 426 P.2d 793, 102 Ariz. 162. 
Tex.—Rodriguez v. State, Cr., 419 S.W.2d 372—Head 
v. State, Cr., 419 S.W.2d 375—Washington v. 
State, Cr., 434 S.W.2d 138. 

Palm print 

U.S.—U.S. v. Beasley, CA.Mich., 438 F.2d 1279, cert, 
den. 92 S.Q. 124, 404 U.S. 866, 30 L.Ed.2d 110, 
reh. den. 92 S.Q. 310, 404 U.S. 960, 30 L.Ed.2d 
278, vac. on oth. grds. 92 S.Q. 454, 404 U.S. 982, 
30 L.Ed.2d 365, reh. den. 92 S.Q. 566, 404 U.S. 
1006, 30 L.Ed.2d 559. 

Cal.—People v. Bright 59 CaLRptr. 372, 251 C.A.2d 
395. 

At penalty stage of prosecution 
Tex—Rinehart v. State, Cr., 463 S.W.2d 216—Villareal 
v. State, Cr, 468 S.W.2d 837. 

In open court before trier of fact 

Pa.—Com. v. Moyer, 461 A.2d 853, 315 Pa.$uper. 174. 

However, fingerprints secured under 
certain circumstances have been held 
inadmissible . 243 

24.5. Under Federal Rules of Criminal Procedure, 18 
U.S.C.A., Rule 5(a) requiring arrested persons be 
taken without unnecessary delay, before commis¬ 
sioner, fingerprints taken during period of such 
delay are inadmissible. 

D.C.—U.S. v. Smith, D.C., 31 F.R.D. 553. 

Failure to show compliance with Fourth Amend¬ 
ment requirements 

IU—People v. Chambers, 262 N.E2d 170, 127 IB. 
App.2d 215. 

25. U.S.—Gilbert v. State of Cal., CaL, 87 S.Q. 1951, 
388 U.S. 263, 18 L.Ed.2d 1178. 

U.S. v. Wolfeon, D.CDel., 294 F.Supp. 267— 
U.S. ex rel. Carraway v. McMann, D.C.N.Y., 297 
F.Supp. 390. 

Ark—McGinnis v. State, 471 S.W.2d 539, 251 Ark. 
160. 

CaL—People v. Brashier, 76 CaLRptr. 581, 271 C.A.2d 
298—People v. Stuller, 89 CaLRptr. 158,10 C.A.3d 
582,41 A.L.R.3d 712, cert. den. 91 S.Q. 1205,401 
U.S. 977, 28 L.Ed.2d 327. 

D.C—Lewis v. U.S., CA, 382 F,2d 817, 127 U.S.App. 
D.C 269, cert. den. 88 S.Q. 350, 389 U.S. 962, 19 
L.Ed.2d 377—U.S. v. Izlar, D.C., 293 F.Supp. 651. 
Ind—Kindred v. State, 258 N.E2d 411, 254 Ind. 127. 
Iowa-State v. Sefcheck, 157 N.W.2d 128, 261 Iowa 
1159—State v. Entsminger, 160 N.W.2d 480. 
Md.—Sutton v. State, 241 A.2d 145, 4 Md.App. 70, 
Mich—People v. Jametson, 165 N.W.2d 480, \4 Mich. 
App. 253. 
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Nev.—Hardison v. State, 437 P.2d 872, 84 Nev. 123. 
N.M.—State v. Archuelta, App., 482 P.2d 242, 82 N.M. 

378, cert, den., 482 P.2d 241, 82 N.M. 377. 
N.Y.—People v. Goldberg, 227 N.E.2d 575, 19 N.Y.2d 
460,280 N.Y.$.2d 646, cert. den. 88 S.Ct. 833, 390 
U.S. 909, 19 LEd,2d 878. 

Ohio—State v. Kiser, 238 N.E2d 126, 13 Ohio St.2d 
126—State v. Heston, 280 N.R2d 376, 29 Ohio 
St.2d 152, cert. den. 93 S.Ct. 534,409 U.S. 1038, 34 
L.Ed.2d 486—State v. Ostrowski, 282 N.R2d 359, 
30 Ohio St.2d 34, cert. den. 93 S.Ct. 130, 409 U.S. 
890, 34 L.Ed.2d 147. 

Tex.—Hamilton v. State, Cr., 397 S,W.2d 225. 

Vt.—State v. Picknell, 454 A.2d 711, 142 Vt. 215. 
Wash.—State v. McLaughlin, 444 P.2d 699, 74 Wa$h.2d 
301. 

State v. McCormack, 478 P.2d 756, 3 Wash.App. 
997. 

Violation where involuntary 

U.S.—U.S. v. Green, D.CInd., 282 F.Supp. 373. 

26. N.Y.—Rosenblatt v. Danos, 285 N.Y.S.2d 654, 55 
Misc.2d 328. 

26JS. U.S.—Bradford v. U.S., CA.Miss., 413 F.2d 
467, app. after remand 429 F.2d 1275. 

Johnson v. Bennett, D.C.Icrwa, 291 F.Supp. 421. 
CaL—People v. Graves, 49 CaLRptr, 386,411 P.2d 114, 
64 C2d 208, cert. den. 87 S.CL 175, 385 U.S. 883, 

17 LEd.2d 111. 

Fla.—Smith v. State, App., 142 So.2d 298. 

Ohio—State v. Heston, 280 N.K2d 376, 29 Ohio St.2d 
152, cert, den, 92 S.Ct. 534, 409 U.S. 1038, 34 
LEdJd 486. 

26.10. Cat—People v. Potter, 49 Cal.Rptr, 892, 240 
C.A.2d 621, cert. den. 87 S,Ct. 2118,388 U.S. 924, 

18 L.Ed.2d 1374, reh. den. 88 S.Q. 20, 389 U.S. 
890, 19 L.Ed.2d 205. 

Ky.—Francis v. Com., 468 S.W.2d 287. 

N.M.—State v. Sneed, 435 P.2d 768, 78 N.M. 615. 
Wash.—State v. Craig, 406 P.2d 599, 67 Wash.2d 77. 
Right to counsel and to remain silent 
U.S.—U.S. V. Albright, C.A.W.Va., 388 F.2d 719. 

Johnson v. Bennett, D.GIowa, 291 F.Supp. 421. 
CaL—People v. Sesslin, 67 Cal.Rptr. 409,439 P.2d 321, 
68 C2d 418, cert. den. 89 S.Q. 85a 393 U.S. 1080, 
2 L.EtL2d 772. 

People v. Bryan, 83 Cal.Rptr. 291, 3 C.A.3d 327. 
Iowa—State v. Johnson, 155 N.W.2d 512, 261 Iowa 
661-State v. Kendrick, 173 N.W.2d 560. 

Or.—State v. Fisher, 410 P.2d 216, 242 Or. 419. 

Accused without counsel 

OkL—Smith v. State, Cr., 462 P.2d 328. 

Taking or handwriting exemplars may be com¬ 
pelled 

VS.—VS. V. Irwin, D.GPa-, 322 F.Supp. 701—U^. v. 
Bailey, D.Cm., 327 ESupp. 802—U.S. v. Hatchel, 
D.GMasa., 329 ESupp. 113—U.S, v. Rogers, D.G 
Wia, 329 ESupp. 327—U.S. v. Baiky, D.CI1L, 332 
FAipp, 1351. 

N.M.—State v. Archuleta, App., 482 P.2d 242, 82 N.M. 

378, cert, den., 482 P.2d 241, 82 N.M. 377. 

Tex.—Obon v. State, Cr, 484 S.W.2d 756. 

26.15. UA—U.S. v. Decker, GA.N.C, 411 F.2d 306, 
cert den. 90 S.Ct. 452, 396 U.S. 969, 24 LEd.2d 
435. 

VS. 'ex reL Harris v. Hendrick, D.GPa., 300 
FJSupp. 554, amt GA., 423 F.2d 1096. 

Ohtainlttg sample of handwrititig on compulsion 

Ol CQMBBpC pniUuN 

VS.—VS. V. Rudy, C.A.CaL, 429 F.2d 993. 

US. v. Vignera, D.GN.Y, 307 ESupp. 136- 
U5. v. Bkmnt, D.CLa., 315 F-Sopp. 1321. 

D.G—Lewis v. UA, GA, 382 F.2d 817,127 U5.App. 
D.G 269, cert. den. 88 S.Ct 350, 389 U.S. 962, 19 
L.Ed.2d 377. 

Fla.—Lacey v. State, App., 239 So.2d 628, cert den. 91 
S.CL 987, 401 U.S. 958, 28 LCd2d 242. 

La.—State v. Thompson, 240 Sa2d 712, 256 La. 934. 
N.Y.—People v. Rinaldi, 313 N.Y.S.2d 82a 63 Mbc.2d 
701 


Proof of refusal to comply 
Cal.—People v. Hess, 90 Cal.Rptr. 268, 10 C.A 3d 1071, 
43 A.LR.3d 643. 

26.20. Wash.—State v. Craig, 406 P 2d 599, 67 
Wash.2d 77. 

Not required under Escobedo, Dorado, and Mi¬ 
randa decisions 

Cal.—People v. Coffinbarger, App., 62 Cal.Rptr. 205, 
254 GA.2d 383. 

26.25. Handwriting exemplar as identifying 
physical characteristic not constitutionally 
protected 

Tex.—Moulton v. State, Cr., 486 S.W.2d 334. 

While it has been held that the use 
of dictation to obtain handwriting ex¬ 
emplars to determine if the handwrit¬ 
ing exemplars contain the same pecu¬ 
liar spelling mistakes as in the writing 
being compared is valid, 2630 it has also 
been held that requiring accused to 
comply with proposed dictation proce¬ 
dure, which would go beyond hand¬ 
writing exemplars, and which would 
show accused's choice of spelling, in¬ 
vades his Fifth Amendment rights. 2635 

26JO. U.S.—U.S. v. Pheaster, C.A.CaL, 544 F.2d 
353, cert. den. 97 S.Ct. 1118, 429 U.S. 1099, 51 
L.Ed.2d 546. 

2635. U.S.—U.S. v. Campbell, C.A.Mass., 732 F.2d 
1017, app. after remand 766 F.2d 26, disagreeing 
with U.S. v. Pheaster, 544 F.2d 353. 

page 568 

27. U.S.—U.S. v. Doe, C.A.Conn., 405 F.2d 436. 
28.10. U.S.—Abernathy v. U.S., C.A.Mo., 402 F.2d 
581 

29. U.S.—U.S. v, Wade, Tex., 87 S.Ct. 1926, 388 U.S. 
218, 18L.Ed.2d 1149. 

D.C.—Kennedy v. U S., GA., 353 F.2d 462, 122 U.S. 
App.D.C. 291—Lewis v. U.S., GA., 382 F.2d 817, 
127 U.S.App.D.C. 269, cert den. 88 S.Ct. 350, 389 
U.S. 962, 19 LEd.2d 377. 

La.—State v. Hughes, 154 So.2d 395, 244 La. 774. 
Minn.—State v. Emerson, 123 N.W.2d 382, 266 Minn. 
217. 

Mo.—State v. Sanders, 358 S.W.2d 45-Riley v. State, 
475 S.W.2d 63. 

Neb.—State v. Blackwell, 165 N,W.2d 730, 184 Neb. 

121 . 

NJ.—State v. King, 209 A.2d 110, 44 NJ. 346, 9 
A.LR.3d 847. 

N.Y.—DeLury v. Kretchmer, 322 N.Y.S.2d 517, 66 
Mich.2d 897. 

Or.—State v. Fisher, 410 P.2d 216, 242 Or. 419. 
Photographing defendant while in custody 
N.M.—State v. Mordecai, App., 490 P.2d 466, 83 N.M. 
208. 

Routine identification process 

(2) Other statements, 

D.G—Smith v. U.S., GA., 324 F,2d 879, 117 U.S.App. 
D.G 1, cert. den. 84 S.Ct. 1632, two cases, 377 U.S. 
954,12 LEd.2d 498, reh. den. 85 S.Ct. 21, 379 U.S. 
873, 13 LEd.2d 80. 

Photographic displays 

U.S.—Gilbert v. U.S., C.A.Cal., 366 F.2d 923, cert den. 
87 S.Ct. 2123, 388 U.S. 922, 18 LEd.2d 1370. 

Howard v. Allgood, D.CLa., 272 F.Supp. 381, 
affd., GA., 402 F,2d 795. 

Cal.—People v. King, 78 Cal.Rptr. 146, 273 C.A.2d 
418. 

D.C.—In re T. W., App., 295 A.2d 69. 

Del.—Walker v. Lamb, Ch., 254 A.2d 265, affd. 259 
A.2d 663. 

Md,—Oliver v. State, 261 A.2d 498, 8 Md.App. 610. 
NJ.—State v. McKenna, 226 A.2d 757, 94 NJ.Super. 
71. 


N.C.—State v. Dunlap, 157 S.E.2d 118, 271 N.C. 508. 

X-ray of wounds 

Mont.—State v. Campbell, 405 P.2d 978, 146 Mont 
251, 22 A.LR.3d 824. 

29.5. Me.—State v. Niemszyk, 303 A.2d 105, cert, 
den. 94 S.Q. 544, 414 U.S. 1042, 38 L.Ed.2d 333. 

Rule applied to motion pictures 

OkL—Spencer v. State, Cr., 404 P.2d 46. 

29.10. Refusal to take tests 
Colo.—Lanford v. People, 409 P.2d 829, 159 Colo. 36. 
Held violative of constitutional rights 
OkL—Stewart v. State, Cr., 435 P.2d 191. 

Videotape 

Wis.—State v. Haefer, App., 328 N.W.2d 894, 110 
Wis.2d 381. 

§ 657(1). Evidence Wrongfully Ob¬ 
tained in General 

29JO. Cal.—People v. Gonzales, 63 CaLRptr. 581, 
256 GA.2d 50. 

DeL—State v. Wolf, 164 A.2d 865, 3 Storey 88. 

What constitutes “illegally obtained evidence” 
CaL—Kirby v. Superior Court, 87 CaLRptr. 577, 8 
C.A.3d 591. 

Vt—State v. Delaire, 252 A.2d 531, 127 Vt 462. 

30. U.S.—U.S. ex rel. Vanterpool v. Cahn, D.C.N.Y., 
315 ESupp. 986. 

31. U.S.—Wong Son v. U.S., Cal., 83 S.Ct. 407, 371 
U.S. 471, 9 L.Ed.2d 441—Lopez v. U.S., Mass., 83 
S.O. 1381, 373 U.S. 427, 10 L.Ed.2d 462, reh. 
den. 84 S.Ct. 26, 375 U.S. 870, 11 L.Ed.2d 99. 

Ariz.—State v. Smith, 482 P.2d 863, 107 Ariz. 100. 
Nev.—Elson v. Bowen, 436 P.2d 12, 83 Nev. 515. 
Degrees of illegality as not recognized 
Cal.—People v. Taylor, 13 CaLRptr. 73, 191 C.A.2d 
817. 

Gross or mild illegality as not recognized 

Cal.—People v. Taylor, App., 13 CaLRptr. 73. 

Subtle forms of coercion 

D.C.—U.S. v. Smith, D.G, 31 F.R.D. 553. 

Test where ground for exclusion is that admis¬ 
sion promotes illegal conduct 
N.Y.—People v. Kaiser, 233 N.E.2d 818, 21 N.Y.2d 86, 
286 N.Y.S.2d 801, affd. 89 S.Ct. 1044, 394 U.S. 
280, 22 L.Ed.2d 274, reh. den. 89 S.Ct 1622, 394 
U.S. 1025, 23 L.Ed.2d 50. 

Administrative summons 

U.S.—U.S. V. Fruchtman, C.A.Obio, 421 F.2d 1019, 
cert. den. 91 S.Ct 39, 400 U.S. 849, 27 LEd.2d 86. 

Failure to inform that criminal investigation 
may ensue not fraud, deceit, or trickery 

U.S.—U.S. v. Kaatz, C.A.C 0 I 0 ., 705 F.2d 1237. 

31 J. U.S.—Wong Sun v. U.S., Cal., 83 S.Ct. 407, 371 
U.S. 471, 9 L.Ed.2d 441. 

Gilbert v. U.S., CA.Cal., 366 F.2d 923, cert, 
den. 87 S.Ct 2123, 388 U.S. 922, 18 L.Ed.2d 1370. 
Cal.—People v. Bilderbach, 44 CaLRptr. 313, 401 P.2d 
921, 62 G2d 757. 

People v. Superior Court for Santa Clara County, 
83 CaLRptr. 771, 3 C.A.3d 476. 

D.C.—UJ. v. Stone, D.C., 305 F.Supp. 75. 

Nev.—Dean v. Fogliani, 407 P.2d 580, 81 Nev. 541. 
N.M.—State v. EUedge, 429 P.2d 355, 78 N.M. 157. 
OkL—'Williams v. State, Cr., 507 P.2d 1339. 
“Exclusionary rule” 

U.S.—U.S. V. Friedland, C.A.N.Y., 441 F.2d 855, cert, 
den. 92 S.O. 143, 404 U.S. 867, 30 L.Ed.2d 111, 
and 92 S,Ct. 239, 404 U.S. 914, 30 LEd.2d 188. 
Alaska—Ellison v. State. 383 P.2d 716. . 

CaL—People v. Kelley, 57 Cal.Rptr. 363, 424 P.2d 947, 
66 C.2d 232. 

Miss.—Foundren v. State, 175 Sa2d 628,253 Miss. 241. 
Neb.—State v. Jackson, 155 N.W.2d 361, 182 Neb. 472. 
Ohio—State v. Vuin, 185 N.R2d 506. 
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Evidence obtained by exploitation of primary 
illegality 

U.S. ex rel. Pugach v. Mancusi, D.C.N.Y., 310 
F.Supp. 691, affd., C.A., 441 F.2d 1073, cert. den. 
92 S.Ct. 156, 404 U.S. 849, 30 LEd.2d 88. 

Cal.— Lockridge v. Superior Court of Los Angeles 
County, 89 Cal.Rptr. 731, 474 P.2d 683, 3 C.3d 
166, cert. den. 91 S.Ct. 1387, 402 U.S 910, 28 
LEd.2d 652—People v. Shipstead, 96 Cal.Rptr. 
513, 19 CA.3d 58. 

D.C.—Greenwell v. U.S., C.A., 336 F.2d 962, 119 
U5.App.D.C. 43. 

Mass.— Com. v. Frodyma, 471 N.E2d 1298, 393 Mass. 
438. 

Mich.—People v. Hutton, 175 N.W.2d 860, 21 Mich. 
App. 312—People v. Walker, 183 N,W.2d 871, 27 
Mich.App. 609. 

N.Y.—People v, Robinson, 246 N.Y.S.2d 623, 13 
N.Y.2d 296, 196 N.E.2d 261. 

People v. Soto, 285 N.Y.S.2d 166, 55 Misc.2d 
219, app. dism. 262 N.E2d 682, 27 N.Y.2d 735, 
314 N.Y.S.2d 544. 

Wis.—State v. Schneidewind, 176 N.W.2d 303, 47 
Wis.2d 110. 

Not limited to violations of constitutional rights 

Alaska—Harker v. State, 663 P.2d 932. 

31.10. U.S.—U.S. v. Mayes, CA.Cal., 417 F.2d 771 
—Lucas v. People v. State of Mich., C.A.Mich., 
420 F.2d 259. 

U.S. v. Coughlin, D.C.Mich., 338 F.Supp. 1328. 

Alaska—Erickson v. State, 507 P.2d 508. 

Ariz.—State v. Smith, 482 P.2d 863, 107 Ariz. 100. 

State v. Baca, 398 P.2d 924, 1 Ariz.App. 16— 
State v. Van Meter, 440 P.2d 58, 7 Ariz.App. 
422—State v. Bustamante, 462 P.2d 822, 11 Ariz. 
App. 129. 

Cal.—People v. Edgar, 32 Cal.Rptr. 41, 383 P.2d 449, 
60 G2d 171. 

People v. Hanamoto, 44 Cal-Rptr. 153, 234 
GA.2d 6. 

31.10. Colo.—People v, Briggs, App., 668 P.2d 961, 
affd. in part, revd. in part on oth. grds. 709 P.2d 
911. 

Del—State De Koenigswarter, Super., 177 A.2d 344, 
4 Storey 388—State v. Hodgson, Super., 200 A.2d 
567, 7 Storey 383. 

Fla.—Shores v. State, App., 233 So.2d 434. 

HL—People v. Alexander, 238 N.E2d 168, 96 Ill. 
App.2d 113. 

Ind.—Dowlut v. State, 235 N.E2d 173, 250 Ind. 86. 

Iowa—State v. Brown, 155 N.W.2d 416, 261 Iowa 656. 

Kan.—State v. Lekaa, 442 P.2d 11, 201 Kan. 579—State 
v. Stuart, 476 P.2d 975, 206 Kan. 11. 

Md.—Cleveland v. State, 259 A.2d 73, 8 MtLApp. 204, 
app. after remand 280 A.2d 520, 12 Md. 712. 

Mass.—Com. v. Bouchard, 198 N.E2d 411, 347 Mass. 
418. 

Mich.—People v. Mason, J78 N.W.2d 181, 22 Mich. 
App. 595. 

Miss.—Allred v. State, 187 So^d 28. 

N.Y.—People v. Fisher, 290 NY.SJd 1008, 56 Misc.2d 
1021—People v. Chirico, 305 N.Y.S.2d 237, 61 
Misc.2d 157. 

N.C.—State v. Mitchell, 155 S.E2d 96, 270 N.G 753- 
State v. Accor, 175 S.E2d 583, 277 N.C. 65, app. 
after remand 185 S.E2d 261,13 N.GApp. 10, affd. 
188 S.E2d 332, 281 N.C. 287. 

Ohio—Styte v. Rogers, 198 N.E2d 796—City of Lake- 
wood v. Smith, 205 N.E2d 388, 1 Ohio St.2d 128. 

Or.—State v. Williams, 432 P.2d 679,248 Or. 85-State 
v. Jones, 435 P.2d 317, 248 Or. 428. 

Pa.—Petition of Specter, 268 A.2d 104, 439 Pa. 404. 

Com. v. Hazzard, 14 Chest, 180. 

Wash.—State v. Baxter, 413 P.2d 638, 68 Wash.2d 416. 

Evidence held inadmissible 

(5) U.S.—Davis v. Mississippi, 89 S.Ct. 1394, 394 

U.S. 721, 22 LEd.2d 676, app. after remand 255 $o.2d 

916, cert. den. 93 S.Ct. 191, 409 U.S. 855, 34 UEd.2d 

99. 

Mills v. Wainwright, C.A.Fb„ 415 F.2d 787. 
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(6) Supreme Court decision of Davis v. Mississippi 
operates prospectively only. 

N.Y.—People v. Gates, 305 N.Y.S.2d 583, 61 Misc.2d 
250, affd. 319 N.Y.S.2d 569, 36 A.D.2d 761. 

(7) Testimony by detective of conversation of his 
employee carrying transmitter with accused whom em¬ 
ployee told she had unwanted pregnancy. 

Fla.—Hajdu v State, App., 189 So,2d 230. 

Search resulting from improperly obtained ad* 
mission 

N.Y.—People v. Robinson, 246 N.Y.S.2d 623, 13 
N.Y.2d 296, 196 N.E2d 261. 

Or.—State v. Wolfe, 657 P.2d 227, 61 Or.App. 409, 
affd. 669 P.2d 320, 295 Or. 567. 

“Fruit of the poisonous tree” doctrine 
U.S.—Terry v. State of Ohio, Ohio, 88 S.Ct. 1868, 392 
U.S. I, 20 L.Ed.2d 889. 

Cal.—People v. Bright, 59 Cal.Rptr. 372, 251 C.A.2d 
395—People v. LiUiock, 71 Cal.Rptr. 434, 265 
C.A.2d 419—In re H. L. R., 75 Cal.Rptr. 308, 269 
C.A.2d 610-People v Welbom, 82 Cal.Rptr. 845, 
2 C.A.3d 715—People v Superior Court for Santa 
Clara County, 83 Cal.Rptr. 771, 3 C.A.3d 476. 
Colo.—Flesher v. People, 484 P.2d 113, 174 Colo. 355, 
D.C.—U.S. v. Alston, D.C., 311 F.Supp. 296. 

Pigford v. U.S., App., 273 A.2d 837. 

Ha.—Ashby v. State, App., 228 So.2d 400, affd. in part, 
quashed in part, Sup., 245 So.2d 225. 

Md.—Butina v. State, 242 A.2d 819, 4 Md.App. 312. 
Mich.—People v. Tucker, 172 N.W.2d 712, 19 Mich. 
App. 320, affd. 189 N.W.2d 290, 385 Mich. 594- 
People v. Walker, 183 N.W.2d 871, 27 Mich.App. 
609. 

Minn.—State v. Jensen, App., 349 N.W.2d 317. 

N.Y.—People v. Ballott, 233 N.E2d 103, 20 N.Y.2d 
600, 286 N.Y.$.2d 1. 

Wis.—Jones v. State, 178 N.W.2d 42, 47 Wis.2d 642. 
Wyo.—Goddard v. State, 481 P.2d 343. 

Purpose of rule 

U.S.—Coolidge v. New Hampshire, N.H., 91 S.Ct. 2022, 

403 U.S. 443,29 L.Ed.2d 564, reh. den. 92 S.Ct. 26, 

404 U.S. 874, 30 L.Ed.2d 120—Lego v. Twomey, 
HL, 92 S.Ct. 619, 404 U.S. 477, 30 L.Ed.2d 618. 

CaL—In re Martinez, 83 Cal.Rptr. 382, 463 P.2d 734, 1 
C.3d 641, cert. den. 91 S.Ct. 71, 400 U.S. 851, 27 
LEd.2d 88. 

People v. Superior Court for Los Angeles Coun¬ 
ty, 84 Cal.Rptr. 778, 5 GA.3d 109-People v. 
Medina, 93 CaLRptr. 560, 15 C.A3d 845. 

Mich.—People v. Walker, 183 N.W.2d 871, 27 Mich. 
App. 609—People v. Gill, 187 N.W.2d 707, 31 
Mich.App. 395. 

NJ.—State v. De Simone, 288 A.2d 849, 60 NJ. 319. 
N.Y.—People v. Chennault, 232 N.E2d 324, 20 N.Y.2d 
518, 285 N.Y.S.2d 289. 

Okl.—Michaud v. State, Cr., 505 P.2d 1399. 

Impelled testimony 

US.—Harrison v. U.S., Dist.CoL, 88 S.Ct. 2008, 392 
U.S. 219, 20 L.Ed.2d 1047. 

Defensive use not prevented 
Cal.—People v. Smith, 84 Cal.Rptr. 229, 4 GA.3d 41. 
Fruit of illegal police activity 
Ohio-State v. Bryson, 259 N.E2d 740, 22 Ohio St2d 
224, vac. in part on oth. grds. 92 S.Ct. 2867, 408 
U.S. 938, 33 L.Ed.2d 757. 
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31.15. Evidence obtained in violation of agen¬ 
cy regulations 

U.S.—U.S. v. Brod, D.GTex., 324 F.Supp. 800. 

Where the means by which evidence 
was obtained taints it under the “poi¬ 
sonous tree” doctrine, such evidence 
ifiay be admissible where the prior 
taint is purged. 3120 

31 JO. Ariz.—State v. Master, App., 663 P.2d 244, 
135 Ariz, 560. 

N.H.—State v. Holler, 459 A.2d 1143, 123 N.H. 195. 


N.Y.—People v. Colbert, 469 N.Y.S.2d 511, 121 
Muc.2d 893. 

N.C.—McCloud v. Bounds, C.A.N.C., 474 F.2d 968. 
Pa.—In re Betrand, 303 A.2d 486, 451 Pa. 381. 

Wis-State v. Nehls, 331 N.W.2d 603, 111 WisJd 594. 
Volantary disclosure 

Idaho—State v. Peterson, App., 700 P.2d 85, 108 Idaho 
463. 

Discovery and use of outstanding arrest warrant 
Or.—State v. Snyder, 695 P.2d 958, 72 Or.App. 359, 
review den. 701 P.2d 784, 299 Or. 251. 

Intervention by officers having jurisdiction did 
not purge illegality 

Mo.—Settle v. State, App., 679 S.W.2d 310, cert. den. 
105 S.Ct 2701, 86 L.Ed.2d 717. • 

Evidence otherwise obtainable 

U.S.—U.S. V. Spetz, C.AXaL, 721 F.2d 1457. 

U.S. v. Strmel, D.GLa., 574 F.Supp. 793, affd. 
744 F.2d 1086. 

Cal.—People v, Aylwin, App., 107 Cal.Rptr. 824, 31 
C.A.3d 826. 

N.Y.—People v. Mendez, 268 N.E2d 778, 28 N.Y.2d 
94, 320 N.Y.S.2d 39, cert. den. 92 S.Ct 237, 404 
VS. 911, 30 LEd.2d 183. 

Tenn.—State v. Coury, Cr.App., 657 S.W.2d 777. 
Tex.—Santiago v. State, Cr., 444 S.W.2d 758. 

32. U.S.—LeBlanc v. VS., C.A.N.H., 391 F.2d 916. 
U.S. v. Bell, D.CN.Y., 335 F.Supp. 797, affd., 
C.A., 464 F.2d 667, cert. den. 93 S.Ct. 335, 409 
U.S. 991, 34 LEd.2d 258. 

Ala.—Etheridge v. State, 208 So.2d 232, 44 Ala.App. 
323. 

QU.—People v. Chapman, 67 Cal.Rptr. 601, 261 GA.2d 
149—People v. Livingston, 84 Cal.Rptr. 237, 4 

C. A.3d 251. 

Conn.—State v. Young, 238 A.2d 812, 4 Conn-Cir. 655. 
Fla.—Romanello v. State, App., 160 So.2d 529. 

Mo.—State v. Seilaro, 448 S,W.2d 595. 

Nev.—Brown v. Sheriff of Humboldt County, 459 P.2d 
215, 85 Nev. 544. 

Ohio—City of University Heights v. Conley, 252 N.E2d 
, 198, 20 Ohio Misc. 112. 

Pa.—Com. v. Brown, 261 A.2d 879, 437 Pa. 1. 

S.C.—State v. Goodwin, 158 S.E2d 195, 250 S.C. 403. 
Matters considered 

Ariz.—State v. Sherrick, 402 P.2d 1, 98 Ariz. 46, 86 
S.Ct. 1938, 384 U.S. 1022, 16 L.Ed.2d 1024. 
D.C.—'Tate v. U.S., C.A., 283 F.2d 377, 109 U.S.App. 

D. C. 13. 

NJ.—Eleutcri v. Richman, 135 A.2d 191,47 NJ.Super, 
1 , affd. 141 A.2d 46, 26 NJ. 506, cert, den. 79 
S.Ct. 52, 358 U.S. 843. 3 L.Ed.2d 77. 

Pa.—Com. ex rel. Williams v. Myers, 162 A.2d 419,193 
Pa.Super. 110, cert. den. 81 S.Ct 290, 364 U.S. 
924, 5 L.Ed.2d 263. 

Utah—State v. Fair, 353 P.2d 615, 10 Utah2d 365. 
Unfair trial as test 

CaL—People v. Van Eyk, 15 Cal-Rptr. 150, 364 P.2d 
326, 56 C.2d 471, cert. den. 82 S.O. 838, 369 U.S. 
824, 7 L.Ed.2d 788. 

Use of informers 

U.S.—Ruiz v. U.S., C.A.Cal., 328 F.2d 56—Gold v. 
U.S., GA.Nev., 378 F.2d 588—Bullock v. U.S., 
GA.G&., 383 F.2d 545—Dancy v. U.S., CA.Fla., 
390 F.2d 370 

Nev.—Ibsen v. State, 422 P.2d 543, 83 Nev. 42. 

Rule of exclusion justified only if police activity in 
question ought to be deterred, no other remedy is likely 
to be effective, and accused has standing to complain. 
U.S.—Zaroogian v. U.S., CA.R.I., 367 F.2d 959. 
States not required by federal Constitution to 
exclude evidence obtained during period of 
detention excessive under state law 
U.S.—Hancock v. Nelson, CA.N.H., 363 F.2d 249, 
cert. den. 87 S.Q. 1292, 386 U.S. 984, 18 L.Ed.2d 
234. 
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Ille ga ll y prolonged detention as irrelevant to 
stains discovered on clothing surrendered 
during detention 

U.S.—Hancock v. Nelson, C.A.N.H., 363 F2d 249, 
cert. den. 87 S.Ct. 1292, 386 U.S. 984, 18 L.Ed.2d 
234. 

315. U.S.—US. v. Fruchtman, C.A,Ohio, 421 F.2d 
1019, cert. den. 91 S,Ct. 39, 400 U.S. 849, 27 
L.Ed.2d 86—U.S. v. Kroesser, GA.Fla., 731 F.2d 
1509. 

CaL—People v. Superior Court of Fresno County, 194 
Cal.Rptr. 525, 145 C.A.3d 581. 

La.—State v. Van Welch, App. 1 Cir., 448 So.2d 705, 
writ den. 450 So.2d 952. 

Tex.—Fletcher v. State, Cr., 382 S.W.2d 931. 

“Poison tree” doctrine 

U.S.—Gilbert v. U.S., C.A.CaI., 366 F.2d 923, cert. den. 
87 SGt. 2123, 388 U.S. 922, 18 L.Ed.2d 1370- 
U5. v. Bailey, C.A.G*., 691 F.2d 1009, cert. den. 
103 SGt. 2098, 461 U.S, 933, 77 L.Ed.2d 306 
U.S, v. Cutshall, D.CTenn., 218 F.Supp. 767. 

Ala.—Sheridan v. State, 187 So.2d 294, 43 Ala.App. 
239, cert, den.. Sup., 189 So.2d 470, 279 Ala. 674, 
cert den. 87 S.Ct. 742, 385 U.S. 1019, 17 L.Ed.2d 
556. 

Ariz.—State v. Douglas, 507 P.2d 987, 19 AnzApp. 
375, cert. den. 94 S.Ct. 358, 414 U.S, 1003, 38 
L Ed.2d 238—State v. Rendel, 509 P.2d 247, 19 
AriiApp, 554. 

Cal.—People v. Carlin, 67 Cal.Rptr. 557, 261 C.A.2d 
30, cert. den. 89 S.Ct. 658, 393 U.S. 1037, 21 
LEdL2d 583—In re H. L. R„ 75 Cal.Rptr. 308, 269 
GA.2d 610—People v. Welborn, 82 Cal.Rptr. 845, 
2 CA.3d 715. 

Colo.—People v. Ortega, 508 P.2d 784, 181 Colo. 223. 

D.G—U.S. v. Smith, D.C., 31 F.R.D. 553. 

Fla.—French v. Stale, App., 198 So.2d 668. 

Hawaii-State v. Kitashiro, 397 P.2d 558, 48 Haw. 204. 

ID.—People v. Armstrong, 243 N.E.2d 825, 41 ill.2d 
390, cert. den. 88 S.Q. 1483, 394 U.S. 992, 22 
LEd.2d 768, app. after remand 285 N.R2d 523, 6 
Hl.App.2d 529, affd. 306 N.E2d 14, 56 I11.2d 159. 

Mo.—State v. Thomas, 491 S.W.2d 328. 

N.Y.—People v. Reason, 276 N.Y.S.2d 196, 52 Misc.2d 
425—People v. Glover, 276 N.Y.S.2d 461, 52 
Misc.2d 520-People v. Scharfstein, 277 N.Y.S.2d 
516, 52 Misc.2d 976. 

Old.—Gonzales v. State, Cr., 507 P,2d 1277—Stidham 
v. State, Cr., 507 P.2d 1312. 

Pa.—Com. v. Batley, 260 A2d 793, 436 Pa. 377. 

Com. v. Nichdls, 217 A.2d 768, 207 Pa,Super. 
410. 

l eg itim at e police investigative techniques 

Ariz.—State v. Rhodes, 508 P.2d 764, 19 ArizApp. 
505. 

33. U.S.—U.S. v. Hoffman, CA.Wfct, 385 F.2d 501, 
cert. den. 88 S.Ct 1424, 390 U.S. 1031, 20 L.Ed.2d 
288. 

Md.—Duckett v. State, 240 A2d 332,3 MdApp. 363— 
Vefluneyer v. State, 240 A.2d 649, 3 MdApp. 702. 

N.Y.—People v. Sperber, 242 N.Y.S.2d 652,40 Misc.2d 
13, tSi. 203 N.E.2d 219, 15 N.YJd 566, 254 
KYS2A 538. 

N.C—State v. Colson, 163 S.EJd 376, 274 N.C. 295, 
cert. den. 89 SGt. 876, 393 U.S. 1087, 21 L.EcL2d 
78a 

Okl—Cottrdl v. State, Or., 458 P.2d 328. 

Pa.— Com. v. Green, 9 Lycoming 159, affd. 211 A.2d 5, 
205 PauSoper. 539. 

Illegal entering of home 

Me.—State v. BoOani, 488 A-2d 1380. 

Evidence in violation of Fourth Amendment 

N.Y.—Sadder v. Sadder, 255 N.Y.S,2d 83, 15 N.Y.2d 
4a 203 N.E2d 481. 
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34. US.—U J&. v. Fuller, GA.S.G, 441 F.2d 755, cert, 
den. 92 SGt. 73,74, 404 U.S. 83a 30 LEd.2d 59. 

US. v. Martin, D.GU, 223 TJSupp. 104—U.S. 
v. Hunt, D.C.TemL, 302 F.Supp. 714. 


Cal.—People v Blair, 82 Cal.Rptr. 673, 2 C.A.3d 249. 
Ga.—Ansley v. State, 185 S E.2d 562, 124 GaApp 670, 
cert. den. 92 S.Ct 2489, 408 U.S. 922, 33 L.Ed.2d 
333, and 92 S.Ct. 2503, 408 U.S. 929, 33 L.Ed.2d 
341, reh. den 93 S.Ct. 184, 409 U.S. 899, 34 
L.Ed.2d 159. 

N.M.—State v. Ferrari, 460 P.2d 244, 80 N.M. 714. 
N.Y.—People v. Capone, 232 N.Y.S.2d 3, 35 Misc.2d 
1071. 

Evidence held admissible 

(2) U.S.—Lopez v. U.S., Mass., 83 S.Ct. 1381, 373 
U S 427, 10 L.Ed.2d 462, reh. den. 84 S.Ct. 26, 375 
U.S. 870, 11 LEd2d 99. 

Anz.—State v. Pacheco, 405 P.2d 809, 98 Ariz. 377. 
Cal.—People v. Califano, 85 Cal.Rptr. 292, 5 CA.3d 
476. 

D.C.—U.S. v. Silverman, D.C., 166 F.Supp. 838, affd., 
C.A., 275 F.2d 173, 107 U.S.App.D.C. 144, revd. 
81 S.Ct. 679, 365 U.S. 505, 5 L.Ed.2d 734, 97 
A.L.R.2d 1277. 

Va.—Clinton V. Com., 130 SE.2d 437, 204 Va. 275, 
revd. on oth. grds. 84 S.Ct. 1186, 377 U.S. 158, 12 
L.Ed.2d 213. 

(4) U.S.—Hurst v. U.S., C.A.Ga., 370 F.2d 161, cert, 
den. 87 S.Ct. 1687, 387 U.S. 910, 18 L.Ed.2d 628. 
Cal.—People v. Apodaca, 60 Cal.Rptr. 782, 252 C.A.2d 

656. 

Fla.—Koran v. State, App., 219 So.2d 449, cert den. 91 
S.Ct. 1605, 402 U.S. 949, 29 LEd.2d 119. 

N.Y.—People v. Lanza, 199 N.Y.S.2d 598, 10 A D.2d 
315, app. den. 174 N.E2d 321, 9 N.Y.2d 715, 214 
N.Y.S.2d 334, mod. on oth. grds. 175 N.E.2d 833, 
9 N.Y.2d 895, 216 N.Y.S.2d 706, am. on oth. grds. 
177 N.R2d 46, 10 N.Y.2d 748, 219 N.Y.S.2d 603, 
affd. 82 S.Ct. 1218, 370 U.S. 139, 8 LEd.2d 384. 

(5) Other evidence. 

U.S.—Lee v. Wilson, C.A.CaI., 363 F.2d 824, cert den. 
87 S.Ct. 609, 385 U.S. 995, 17 L.Ed.2d 454—U.S. 
v. Jaskiewicz, C.A.Pa., 433 F2d 415, cert. den. 91 
S.Ct. 582, 400 U.S. 1021, 27 L.Ed.2d 632. 

Alaska—Roberts v. State, 453 P.2d 898, cert. den. 90 
SGt. 594, 396 U.S. 1022, 24 L.Ed.2d 515, reh. den. 
90 S.Ct 1368, 397 U.S. 1059, 25 LEd.2d 681. 
Cal.—People v. Chatfield, 77 Cal.Rptr. 118, 272 C.A.2d 
141, cert. den. 91 S.Ct. 1629, 402 U.S. 951, 29 
L.Ed.2d 121, reh. den. 92 S.Ct. 32, 404 U.S. 877, 30 
LEd.2d 124. 

Ill.—People v. Rhodes, 231 N.E.2d 400, 38 IlUd 389. 
Mass.—Com. v. Guerro, 207 N.R2d 887, 349 Mass. 
277. 

Wash.—State v. Wnght, 444 F.2d 676, 74 Wash.2d 355, 
cert. den. 88 S.Ct. 1305, 394 U.S. 961, 22 LEd.2d 
562. 

Absence of physical invasion of premises 

U.S.—Cullins v. Wainwright, C A.Fla., 328 F.2d 481, 
cert, den 85 S.Ct. 33, 379 U.S. 845, 13 L.Ed.2d 50. 

Applicability of statute 

Cal.—People v. Superior Court of Los Angeles County, 
74 Cal.Rptr. 294, 449 P.2d 230, 70 C.2d 123. 

People v. La Pduso, App., 49 Cal.Rptr. 85, cert, 
den. 87 S.Ct 64, 385 U.S. 829, 17 LEd.2d 65. 

35. U.S.—U.S. v. Hoffa, C.A.Tak, 349 F.2d 20, affd. 
87 S.Ct. 408, 385 U.S. 293, 17 LEd.2d 374, reh. 
den. 87 S.Ct. 970, three cases, 971, 386 U.S. 940, 
951, 17 L.Ed.2d 880. 

Matters to be determined 

U.S.—U.S. v. Foley, GA.N.Y., 283 F.2d 582. 

Evidence held inadmissible 
U.S.—Alexander v. U.S., CA.Tex., 390 F.2d 101, app. 
after remand 431 F.2d 83. 

36. U.S.—U.S. v. Hoffa, C.ATenn., 376 F.2d 1020, 
cert. den. 88 S.Ct. 102, 389 U.S. 859, 19 LEd.2d 
124—U.S. v. Dellinger, C.AI1I., 472 F.2d 340, 
cert. den. 93 S.Ct 1443, 410 U.S. 970, 35 LEd.2d 
706. 

Cal.—People v. Arguello, 56 Cal.Rptr. 274, 423 P.2d 
202, 65 G2d 768. 

People v. Bazaure, 44 Cal.Rptr. 831, 235 GA.2d 
21, cert. den. 86 S.Ct. 1951, 384 U.S. 1026, 16 
L.Ed.2d 1032, reh. den. 87 S.Ct. 21, 385 U.S. 892, 

17 L.Ed.2d 125. 


Ga.—Hall v. State, 149 S.E.2d 175, 113 GaApp. 587— 
Foskey v. State, 188 S.E.2d 825, 125 GaApp. 672, 
Mass.—Com. v. Miller, 282 N.E.2d 394, 361 Mass. 644. 
Tex.—Hancock v. State, Cr., 402 $.W.2d 906, 18 A.L 

R. 3d 1113. 

Circumstances of each case govern 

Miss.—Pooley v. State, 257 So.2d 212, cert. den. 92 

S. Ct. 2492,408 U.S. 928, 33 L.Ed.2d 34a reh. den. 
93 S.Ct. 104, 409 U.S. 899, 34 LEd.2d 158. 
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37. Cal.—People v. Rosoto, 23 Cal.Rptr. 779, 373 
P.2d 867, 58 C.2d 304, cert. den. 83 S.Ct. 950,372 
U.S. 952, 9 L.Ed.2d 977, and 83 S.Ct 953, 372 
U.S. 955, 9 L,Ed.2d 978, stay of execution den. 83 
S.Ct. 1788, 11 LEd.2d 15. 

NJ.—State v. Dolce, 197 A.2d 185, 41 N.J. 422—State 
v. Dennis, 204 A2d 868, 43 NJ. 418. 

Evidence obtained by entrapment as not sanc¬ 
tioned 

U.S.—Williamson v. U.S., C.A.Miss., 311 F2d 441. 

38.5. U.S.—Jack v. U.S., C.A.Cal., 387 F.2d 471, 
cert. den. 88 S.Ct 2299, 392 U.S. 934, 20 L.Ed.2d 
1393, app. after remand 439 F.2d 879, cert den. 
91 S.Ct. 2237, 403 U.S. 920, 29 L.Ed.2d 698. 

Fla.—Boim v. State, App., 194 So.2d 313. 

Md.—Brown v. State, 238 A.2d 147, 3 MdApp. 90. 
Mass.—Com. v. Dolan, 225 N.E.2d 910, 352 Mass. 432. 

Since the publication of Corpus Juris Secundum the 
case of U.S. v. Silverman, D.G, 166 F.Supp. 838, has 
been reversed, the court holding that eavesdropping by 
means of an electronic device constituting a physical 
intrusion of a house renders the evidence so obtained 
inadmissible.—Silverman v. U.S., App.D.C., 81 SGt 
679, 365 US. 505, 5 LEd.2d 734, 97 A.LR.2d 1277. 

(2) Evidence held inadmissible. 

U.S.—U.S. v. Hagarty, C.A.I11., 388 F.2d 713. 

39.5. D.C.—U.S. v. Silverman, D.C., 166 F.Supp. 
838, affd., Silverman v. U.S., 275 F.2d 173, 107 
U.S.App.D.C. 144, revd. on oth. grds. 81 S.G. 
679, 365 U.S. 505, 5 L.Ed.2d 734, 97 A.L.R.2d 
1277. 

40. U.S.—Lopez v. U.S., Mass., 83 S.Ct. 1381, 373 
U.S. 427, 10 L.Ed.2d 462, reh. den. 84 SGt. 26, 
375 U.S. 870, 11 L.Ed.2d 99. 

Unmarked police car • 

Ohio—City of Dayton v. Adams, 223 N.E.2d 822, 9 
Ohio St.2d 89. 

A state court is not required to ex¬ 
clude evidence obtained by state offi¬ 
cers in violation of the Federal Rules 
of Criminal Procedure if constitutional 
imperatives are not violated. 40 * 10 

40.10. U.S.—U.S. v. Navarro, C.A'.Tex., 429 F.2d 
928, app. after remand 441 F.2d 409—U.S. v. 
Johnson, C.A.Va., 451 F.2d 1321, cert den. 92 
SGt. 1298, 405 U.S. 1018, 31 L.Ed.2d 480. 

In federal prosecutions, federal officers obligat¬ 
ed to obey federal rules 
U.S.—U.S. v. Pechac, D.CAriz., 54 F.R.D. 187. 

Evidence obtained in violation of a 
person's right to privacy may be inad¬ 
missible. 40 13 

40.15. U.S.—U.S. v. Case, GAWis., 435 F.2d 766. 
Cal—People v. Gurley, App., 100 Cal.Rptr. 407, 23 
C.A.3d 536. 

Tex.—Buchanan v. State, Cr., 471 S.W.2d 401, cert, 
den. 92 S.Ct. 984, 405 U.S. 93a 80 L.Ed.2d 804. 

Use of two way mirrbr 

Cal—People v. Metcalf, 98 CaLRptr. 925, 22 CA3d 

20 . 

41. U.S.—U.S. v. Blue, Cal., 86 S.Ct. 1416, 384 U.S. 
251, 16 L.Ed.2d 510. 
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42. Collateral facts contrary to testimony of 
accused 

U.$—U.S. v. Curry, C.A.N.Y, 358 F.2d 904, cert. den. 
87 S.Ct. 147, 385 U.S. 873, 17 LEd.2d 100, reh. 
den. 87 S.Q. 2079, 387 U.S. 949, 18 L.Ed.2d 1341, 
reh. den. 88 S.Ct. 2049, 392 U.S. 917, 20 LEd.2d 
1378. 

43. U.S.—U.S. v. Quarles, C.A.Md., 387 F.2d 551, 
cert. den. 88 S.Ct. 1815, 391 U.S. 922, 20 LEd.2d 
659—Robinson v. U.S., GA.Hawaii, 401 F.2d 248. 

Violation of state law 

U.S.—Olmastead v. U.S., Wash., 48 S.Ct. 564, 277 U.S. 
438, 72 L.Ed. 944, 66 A.L.R. 376. 

Hancock v. Nelson, C.A.N.H., 363 F.2d 249, 
cert den. 87 S.Ct. 1292, 386 U.S. 984, 18 L.Ed.2d 
234. 

U.S. v. Borgese, D.C.N.Y., 235 F.Supp. 286. 

U.S. v, Alexander, D.GPa., 218 F.Supp. 916— 
U.S. v. American Radiator & Standard Sanitary 
Corp., D.GPa., 278 F.Supp. 241. 

43.5. U.S.—U.S. v. Navarro, GA.Tex., 441 F.2d 409. 

United States Supreme Court has now held that 
evidence obtained illegally by search and seizure is 
inadmissible in state courts. 

U.S.—Mapp v. Ohio, Ohio, 81 S.Ct. 1684, 367 U.S. 643, 
6 L.Ed.2d 1081, 84 A-L.R.2d 933, reh. den. 82 
S.Q. 23, 368 U.S. 871, 7 L.Ed.2d 72. 

(2) Evidence held inadmissible. 

Mol— State v. Thompson, 425 S.W.2d 80. 

43.10. Prohibited 

(1) United States Supreme Court now holds that 
evidence obtained illegally by search and seizure is 
prohibited in the state courts as violating the Fourth 
Amendment. 

U.S.—Mapp v. Ohio, Ohio, 81 S.Ct. 1684, 367 U.S. 643, 
6 L.Ed.2d 1081, 84 A.L.R.2d' 933, reh. den. 82 
S.Ct. 23, 368 U.S. 871, 7 L.Ed.2d 72. 

(2) This holding has been followed in the courts of 
states formerly admitting such evidence. 

Colo.—Gonzales v. People, 398 P.2d 236, 156 Colo. 
252, cert, den. 85 S.Ct. 1788, 381 U.S. 945, 14 
L.Ed.2d 709. 

N.Y.—People v. Loria, 223 N.Y.S.2d 462, 10 N.Y.2d 
368, 179 N.R2d 478. 

People v. Du Bois, 221 N.Y.S.2d 21, 31 Misc.2d 
157, rearg. den. 223 N.Y.S.2d 137. 

(3) Records not inadmissible as confidential. 

NJ—In re Addonizio, 248 A.2d 531, 53 NJ. 107. 
43.15. United States Supreme Court has now held, in 

a decision, overruling Wolf v. People of State of 
Colorado, Colo., 69 S.Ct. 1359, 338 U.S. 25, 93 
L.Ed. 1782, that evidence obtained illegally by 
search and seizure is prohibited in the state courts 
as violating the Fourteenth Amendment. 

U^.—Mapp v. Ohio, Ohio, 81 S.Ct. 1684, 397 U.S. 643, 
6 LEcL2d 1081, 84 A.RR.2d 933, reh. den. 82 
S.Ct. 23, 368 U.S. 871, 7 L.E<L2d 72. 

44. U.S.—U.S. v. Blue, Cal., 86 S.Ct. 1416, 384 U.S. 
251, 16 L.Ed.2d 510. 

Evidence obtained in violation of lawyer's disci¬ 
plinary rales not included 

Tex.—Henrich v. State, Cr.App., 694 S.W.2d 341, on 
remand 697 S.W.2d 841. 

Eavesdropping statute 

EL—People v. Kurth, 216 N.E.2d 154, 34 UL2d 387, 20 
A.L.R.3d 1409-People v. Maslowsky, 216 N.E.2d 
669, 34 IlL2d 456, app. dism. 87 S.Ct. 94, 385 U.S. 
11, 17 LEd.2d 11, reh. den. 87 S.Ct. 234, 385 U.S. 
924, 17 L.Ed.2d 148. 
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45. Ohio—City of Dayton v. Adams, 209 N.E2d 683, 
3 Ohio App.2d 126, revd. on oth. grds. 223 N.E2d 
822, 9 Ohio St.2d 89. 

Statute held not to require admission of illegally 
obtained evidence 

U.S—U.S. V. Tariowski, D.CN.Y,, 305 F-Supp. Ill 
Enforcing motor vehicle or traffic laws 
Ohio—Village of Brookville v. Louthan, 441 N.EJd 
308, 3 Ohio Misc.2d 1, 3 O.B.R. 64. 
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An arrest without probable cause in 
violation of the Fourth Amendment 
can serve as the poisonous tree barring 
the use of the resulting fruits, includ¬ 
ing statements as well as physical evi¬ 
dence; 471 but, where an arrest is con¬ 
stitutional, statements made by the ar¬ 
restee are not to be rejected on the 
ground they were the fruits of the 
poisonous tree. 47,2 

47.1. U.S.—U.S. ex rel. Foreman v. Casseles, D.C. 
N.Y., 311 F.Supp. 526. 

Statements admissible where sufficiently after 
illegality 

Ga—Devier v. State, 323 S.E.2d 150, 253 Ga. 604, cert, 
den. 105 S.Ct. 1877, 85 LEd.2d 169. 

47.2. U.S.-U.S. v. Evans, C.A.Mo., 454 F.2d 813, 
cert. den. 92 S.Ct, 2423, 406 U.S. 969, 32 L.Ed.2d 
668 . 

U.S. ex rel. Foreman v. Casseles, D.C.N.Y., 311 
F.Supp. 526. * 

La.—State v. Amphy, 249 So.2d 560, 259 La. 161, cert, 
den. 92 S.Ct. 1502, 405 U.S. 1074, 31 L.Ed.2d 807. 

The admissibility of evidence wrong¬ 
fully obtained in a foreign country de¬ 
pends on whether there was a violation 
of fundamental due process. 473 

47.3. Cal.—People v. Helfend, 82 CaLRptr. 295, 1 
C.A.3d 873, cert. den. 90 S.Ct. 2182, 398 U.S. 967, 
26 LEd.2d 551. 

Testimony discovered pursuant to an 
unlawful interrogation is inadmissi¬ 
ble. 474 

47.4. Wash.—State v. Melrose, 470 P.2d 552, 2 Wash. 
App. 824. 

47.5. Cal.—People v. Matteson, 39 Cal.Rptr. 1, 393 
P.2d 161, 61 C.2d 466. 

People v. Allen, 29 Cal.Rptr. 455, 214 C.A.2d 
136—People v. Bass, 29 Cal.Rptr. 778, 214 CA.2d 
742. 

47.10. Evidence insufficient to show brutal 
treatment 

U.S.-UR v. Wolfe, GA.IU., 307 F.2d 798, 3 A.L.R.3d 
1045, cert. den. 83 S.Ct. 938, 372 U.S. 945, 9 
L.Ed.2d 970. 

47.15. CaL—People v. Shapiro, 28 Cal.Rptr. 907, 213 
C.A.2d 618—People v. Young, 29 Cal.Rptr. 492, 
214 C.A.2d 131—People v. Alvarez, 45 CaLRptr. 
721, 236 GA.2d 106. 

Ky.—Little v. Com., 438 S.W.2d 527. 

Neb.-State v. Forney, 157 N.W.2d 403, 182 Neb. 802, 
cert. den. 89 S.Ct. 640, 393 U.S. 1044, 21 L.EdJd 
593. 

N.G—State v. Simmons, 180 S.E.2d 97, 278 N.C. 468. 
Tex.—Cantwell v. State, Gr., 493 S.W.2d 242. 

Transmitting or recording by party to conversa¬ 
tion 

U.S,—U.S. V. Kaufer, C.A.N.Y., 406 F.2d 550, affd. 89 
S.Ct 1223, 394 U.S. 458, 22 L.Ed.2d 414, reh. den. 
89 S.Ct. 1741, 395 U.S, 917, 23 L.E<L2d 232. 
Ala.—Boulden v. State, 179 So.2d 20, 278 Ala. 437. 
Cal—People v. Albert, 6 Cal.Rptr. 473, 182 C.A2d 
729. 

Fla—Parnell v. State, App., 218 So.2d 535. 

Iowa—State v. Taylor, 144 N.W.2d 289, 260 Iowa 634. 
Wash.—State v. Goddard, 447 P.2d 180, 74 Wash.2d 
848. 

Evidence resulting from voluntary confession 

CaL—People v. Martin, 49 Cal.Rptr. 888, 240 C.A.2d 
653. 

Concealed microphone recording 

Cal—People v. Blair, 82 Cal.Rptr. 673, 2 C.A.3d 249. 


4720. U.S—Harris v. U.S., Dist.CoL, 88 S.Ct. 992, 
390 U.S. 234, 19 L.Ed.2d 1067. 

Ala—Powers v. State, Cr. ( 275 So.2d 369, 49 Ala.App. 
690. 

Alaska—Klockenbnnk v. State, 472 P,2d 958. 

Anz.—State v. Lenahan, 471 P.2d 748, 12 Ariz.App. 
446. 

Cal—People v. Neth, 86 Cal.Rptr. 12, 5 CA3d 883- 
People v. Curley, 90 Cal.Rptr. 783, 12 C.A.3d 732. 
Colo—Black v. People, 484 P2d 787, 174 Colo 410. 
Conn—State v. Carr, Cir.A.D., 197 A.2d 663, 2 Conn. 
Cir. 247. 

Fla—State v. Ashby, 245 So.2d 225. 

HI.—People v. Newsum, 240 N.E.2d 780, 98 Ill.App.2d 
219—People v. Carter, 270 NE.2d 603, 132 Ill. 
App.2d 572, cert. den. 92 S Ct. 2065,406 U.S. 962, 
32 LEd.2d 350. 

Ind—Alcorn v. State, 265 N.E.2d 413, 255 Ind. 491. 
Kan.—State v. McMilJin, 476 P.2d 612, 206 Kan. 3— 
State v. Frizzell, 485 P.2d 160, 207 Kan. 393. 
Ky.—Com. v. Robey, 337 S.W.2d 34—Hahn v. Com., 
453 S.W.2d 736. 

Me.—State v. Poulin, 277 A.2d 493 
Md—Brooks v. State, 200 A.2d 177, 235 Md. 23. 
Jones v State, 245 A.2d 897, 5 Md.App. ISO— 
Gardner v. State, 251 A.2d 901, 6 MdApp, 483 
Mich.—People v. Cook, 180 N.W.2d 354, 24 Mich.App 
401—People v. Pruitt, 184 N.W2d 292, 28 Mich. 
App. 270-People v Burton, 184 N.W2d 336, 28 
Mich.App. 253. 

Miss.—Stokes v. State, 128 So.2d 341, 240 Miss. 453. 
NJ.—State v. Parsons, 200 A.2d 340, 83 NJ Super. 
430—In re State m Interest of A C , 278 A.2d 225, 
115 NJ.Super. 77. 

N.M—State v. Anaya, App., 484 P 2d 373, 82 N.M. 
531. 

N.Y.—People v. Glover, 276 N.Y.S.2d 461, 52 Misc.2d 
520. 

NC—State v. Craddock, 158 S.E.2d 25, 272 N.C 
160-State v. Leach, 158 S.E.2d 782, 272 N.C. 733. 
N.D.—State v. Moe, 151 N.W.2d 310. 

Okl—Handley v. State, Cr., 430 P.2d 830. 

Or.—State v. Shannon, 405 P.2d 837, 241 Or 450- 
State v. Leppanen, 453 P.2d 172, 253 Or. 51. 
Pa.—Com. v. Hemley, 263 A 2d 904, 216 Pa.Super. 
177,48 A.L,R.3d 1172, cert. den. 91 S.Ct. 886,401 
U.S. 914, 27 L.Ed.2d 813. 

Tena.—Sneed v. State, 423 S.W.2d 857, 221 Tenn. 6. 
Tex—Burns v. State, Cr., 432 S.W.2d 93. 

Wash.—State v. Theobald, 470 P.2d 188, 78 Wash.2d 
184. 

W.Va—State v. Angel, 177 S.E.2d 562, 154 W.Va. 615. 
Wis—Milburn v. State, 183 N.W.2d 70, 50 Wis.2d 53. 
Evidence held not unlawfully obtained 
U.S—US. v. Silverstein, D.C.N.H., 271 FSupp. 975. 
Cal.—People v. Rosemont, 34 CaLRptr. 667, 221 
C.A.2d 500—People v. Blackmon, 80 CaLRptr. 
862, 276 C.A 2d 346-Peoplc v. Reserva, 82 Cal. 
Rptr 333, 2 C.A.2d 151, cert. den. 90 S.Ct. 1532, 
397 U.S. 1079, 25 L.Ed.2d 815. 

Fla.—Pepper v. State, App., M3 So.2d 350. 

La—State v. McAllister, 218 So.2d 305, 253 La. 382, 
vac. m part on oth. grds. 92 S.O. 2854, 408 U.S. 
934, 33 L.Ed.2d 748, mand. conf. to 263 So.2d 231, 
263 La. 296. 

Md.—Cook v. State, 259 A.2d 326, 8 Md.App. 243. 
N.Y—People v. Christman, 307 N.Y5.2d 545, 61 
Misc.2d 1084. 

Competency of evidence obtained by investiga¬ 
tion after indictment 

U.S—Massiah v. U.S., N.Y., 84 S.Ct. 1199, 377 U.S. 
201, 12 L.Ed.2d 246. 

Evidence obtained by “mail watch” 

U.S.—U.S. V. Schwartz, C.A.P&., 283 F.2d 107, cert, 
den. 81 S.Q. 461, 364 U.S. 942, 5 LEd.2d 373. 

Evidence obtained by mail cover 
U.S.—Canaday v. U.S., C.A,Mo., 354 F.2d 849. 
Evidence obtained by looking without trespass 
Miss.—Wilson v. State, 186 So.2d 208. 
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47.25. U.E—U.E v. Strinschrriber, D.C.N.Y., 219 
F.Supp. 373, affd., C.A., 326 F.2d 759, cert, den 
84 S.Ct. 1125, 373 U.S. 962, 11 L.Ed.2d 981. 

Ark.—Ford v. State, 460 S.W.2d 749, 249 Ark. 695 

Cal.—People v. Vamum, 59 Cal.Rptr. 108, 427 P.2d 
772, 66 C.2d 808, app. dtsm.. cert. den. 88 S.Ct. 
1208, 390 U.S. 529, 20 L.Ed.2d 86-People v. 
Seulin, 67 Cal.Rptr. 409, 439 P.2d 321, 68 C.2d 
418, cert. den. 89 S.Ct. 850, 393 U.S. 1080, 21 
LEd.2d 772. 

People v. Hanamoto, 44 Cal.Rptr. 153, 234 
CA.2d 6. 

Conn.—State v. Corrigan, Cir.A.D., 228 A.2d 568, 4 
Conn.Gr. 190. 

Fla.—Alvarado v. State, App. 2 Dot., 466 Sa2d 335, 
review den. 476 So.2d 672. 

Nev.—Scott v. State, 434 P.2d 435, 83 Nev. 468. 

N.H.—State v. Nelson, 196 A.2d 52, 105 N.H. 184, cert, 
den. 84 S.Ct. 1936, 377 U.S. 1001, 12 L.Ed.2d 
1050. 

Voluntary assistance in finding evidence 

Wash.—State v. Self, 366 P.2d 193, 59 Wash.2d 62, cert, 
den. 82 S.G. 1569, 370 U.S. 929, 8 L.Ed.2d 508. 

Statement of accomplice held not fruit of unlaw¬ 
ful arrest 

D.C.-Trimbte v. U.S. GA., 369 F.2d 950, 125 U.S. 
App.D.C 173. 

48, U.S.—Hamson v. U.S., DistCo., 88 S.Ct. 2008, 
392 U.S. 219, 20 L.Ed.2d 1047. 

Allen v. Moore, CA.Mass., 453 F.2d 970, cert, 
den. 92 EG. 2422, 406 US. 969, 32 L.Ed.2d 
668 —U.S. v. Shafer, GA.Tex., 455 F.2d 1167. 

Ark.—Heath v. State, 459 S.W.2d 420, 249 Ark. 217, 
cerL den. 92 S.Q. 236, 404 U.S. 910, 30 LEd.2d 
183. 

CaL—People v. Chandler, 68 CaLRptr. 645, 262 C.A.2d 
350, cert. den. 89 S.Ct. 670, 393 U.S. 1043, 21 
L.EdL2d 591—People v. Baker, 96 Cal.Rptr. 760. 
12 GA.3d 826. 

D.C—Wayne v. U.S., C.A., 318 F.2d 205, 115 U.S. 
App.D.G 234, cert, den, 84 S.Ct. 125, 375 U.S. 
860, II L.Ed.2d 86. 

Fla.—Schneider v. State, 152 So.2d 731, 

Hawaii-State v. Sbak, 497 P.2d 911, 53 Haw. 522. 

Ind.—Hashfidd v. State, 210 N.E2d 429, 247 Ind. 95, 
cert. den. 86 S.Ct. 1373, 384 U.S. 921, 16 LEd.2d 
442. 

La.—State v, Gibson, 230 So.2d 393, 259 La. 432. 

Md.—Veney v. Warden, Md- Penitentiary, 271 A.2d 
133, 259 Md. 437, 

Brown v. State, 269 A.2d 96, 10 Md.App. 215. 

Mich.—People v. Tucker, 189 N.W.2d 290, 385 Mich. 
594. 

People v. Iron, 182 N.W.2d 342, 26 Mich.App. 
235. 

Minn.—State v. Kin*, 176 N.W.2d 279, 286 Minn. 391 

Miss,—Dunning v. State, 171 So. 2d 315, 251 Miss. 766, 
cot den. 87 ECt 1310, 386 U.S. 993, 18 LEd.2d 
339. 

Ma—State v. Warren, 406 EW.2d 605. 

NJ.—State v. Ordog. 212 A^d 370, 45 NJ. 347, cert, 
den. 86 ECt 1942, 384 U.S. 1022, 16 LE&2d 
1025, and 86 S.Cl 1945,384 US. 1022,16 L.Ed.2d 
1025. 

N.Y.—People v. Dannie. 292 N.Y.E2d 257, 30 A.Dld 
679—People v. Sudd, 303 N.Y.S.2d 699, 32 
A.D.2d 940. 

Tea.—Jenkins v. State, G., 367 EW.2d 343. 

Va.—Lowery v. Cool, 138 EEJd 300, 205 Va. 575. 

IBegaUty of arrest 

(1) U5.—U5. v. Kennedy, CAWyo., 457 F.2d 63, 

cert, dea 93 ECt 157, 409 US. 864, 34 LEtUd 111 

US. y. Perdiz, D.CN.Y., 256 F.Supp. 805. 

Cal—People v. Watson. 44 CaLRptr, 306, 234 CA2d 
203. 

Coon.—State v. Buies, 197 A.2d 339, 25 GmSup. 
103. 

Md.—Smith v. State; 250 KM 285,6 MdApp. 59, cert. 
den.90S.Ct 1402, 397 US. 1057,25 LEd.2d 674. 


NJ.—State v. Hodgson, 207 A.2d 541 44 NJ. 151, 
cert den. 86 S.Ct. 1929, 384 U.S. 1021,16 LEd.2d 
1022. 

N.M.—State v. Slicker, App., 448 P.2d 478, 79 N.M. 
677. 

N.C—State v. Gaddy, 188 S.E2d 745, 14 N.GApp. 
599. 

(2) Cal.—People v. Govea, 45 CaLRptr. 253, 235 
GA.2d 285—In re H. L. R., 75 Cal.Rptr. 308, 269 

C. A.2d 610. 

U.S.—Lyons v. U.S., App., 221 A.2d 711. 

N.C.—State v. Accor, 175 S.K2d 583, 277 N.G 65, app. 
after remand 185 S.E2d 261, 13 N.GApp. 10, affd. 
188 S.E2d 332, 281 N.C 287-Bynum v. State, 
Cr., 490 P.2d 531. 

(4) Gtation held equivalent of arrest 

R, I.—State v. Dufour, 206 A.2d 82, 99 R.I. 120. 

(5) Other statements. 

U.S.—U.S. v. Nygard, D.GMo., 324 F.Supp. 863. 

D. C.—Clemm v. U.S., App., 260 A2d 687. 

Miss.—Williams v. State, 210 So.2d 780. 

NJ.—State v. Price, 260 A.2d 877, 108 NJ.Super. 271 

Subpoena duces tecum 

Tex.—Martin v. State, Cr., 395 EW.2d 631, cert den. 

86 S.Ct 307, 382 U.S. 928, 15 LEd.2d 340. 

“Fruit of poisonous tree" rule inapplicable to evi¬ 
dence obtained independently of illegal official action. 
U.S.—U.S. v. Barrow, GA.Pa., 363 F.2d 61 cert. den. 

87 S.Ct. 703, 385 U.S. 1001,17 LEd.2d 541—Mu- 
tin v. Beto, GA.Tex., 397 F.2d 741, cert den. 89 
S.Ct. 1008, 394 U.S. 906, 22 L.Ed.2d 216-U.S. v. 
Negelberg, C.A.N.Y., 434 F.2d 585, cert. den. 91 
S.Ct. 935, 401 U.S. 939, 28 L.Ed.2d 219—U.S. v. 
Moscatiello, C.A1 (Mass), 771 F.2d 589. 

Pa.—Com. v. Johnson, 270 A.2d 389, 440 Pa. 229. 
Wash.—State v. Melrose, 470 P.2d 551 2 WashApp. 
824. 

Knowledge from independent source 

U.S.—Gilbert v. U.S., C.A.Cal., 366 F.2d 923, cert. den. 
87 S.Ct 2123, 388 U.S. 921 18 LEd.2d 1370— 
U.S. v. Jones, GAFla., 457 F.2d 697—U.S. v. 
Cotton, C A. 11 (Ga.), 770 F.2d 940. 

Cal.—People v. Teak, 75 Cal.Rptr. 171 450 P M 564, 
70 C2d 497—People v. Terry, 77 Cal.Rptr. 460, 
454 P 2d 36, 70 C.2d 410, cert. den. 90 EG. 2205, 

399 U.S. 911, 26 LEdJd 566, reh den. 91 S.G. 26, 

400 U.S. 858, 27 L.Ed.2d 97. 

La.—State v. Harriman, App., 434 So,2d 551, writ den. 
440 So.2d 729, app. after remand 469 Sold 298, 
writ den. 474 So. 2d. 1304. 

Minn.—State v. Johnson, 192 N.W.2d 87, 291 Minn. 
407. 

Old.—Walls v. State, Cr., 491 P.2d 320. 

Fingerprints held not fruits of unlawful deten¬ 
tion 

Mass.—Com. v. Dubois, 230 N.E2d 906, 353 Mass. 
223. 

Lack of license for radar unit 
Vt—State v. Delaire, 252 A2d 531, 127 Vt 462. 
Improper custodial interrogation 
U.E—Agios v. U.S., C.A.Fla., 413 F.2d 915, reh den. 
417 F.2d 635, cert den. 90 ECt 1116, 397 US 
992, 25 LEd2d 399. 

Illegal arrest merely hastening confrontation 
with victim as not tainting identification 
Pa.—Com. v. Garvin, 293 A 2d 33, 448 Pa. 258. 
Judicial oversights 

Wis.—State v. Verkuykn, App., 352 N.W.2d 668, 120 
Wis.2d 59. 
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49.5. U.S.—Ewing v. U.E, CAWyo., 404 F.2d 625, 
cert. dea. 90 S.Q. 125, 396 U.S. 858, 24 LEd.2d 
109. 

CaL—People v. Vamum, 59 CaLRptr. 108, 427 P.2d 
772, 66 G2d 80S, app. dism., cert. den. 88 S.CL 
1208, 390 U.E 529, 20 LEd.2d 86. 

People v. Ruslfag, 74 Cal.Rptr. 418, 268 GAld 
930. 


Ill.—People v. Denham, 241 N.E2d 415, 41 I11.2d 1, 
cert. den. 89 S.G. 1605, 394 U.S. 1006, 22 LEd.2d 
784. 

Pa.—Cora. v. Smart, 17 Cumb. 45. 

Failure to give Miranda warning to witness 
Ill.—People v. Hudson, 263 N.E2d 473, 46 IU.2d 177. 
49.25. U.S.—Shotwell Mfg. Co. v. U.S., Ill., 83 S.CL 
448, 371 U.S. 341, 9 L.Eh2d 357, reh den. 83 
S.Ct 931, 372 U.S. 950, 9 L.Ed.2d 975. 

49.60. U.S.—U.S. v. Squeri, GA.N.Y., 398 F.2d 785 
-U.E v. Hamlin, C-A.Neb., 432 F.2d 905. 

U.S. v. Bednarski, D.C.Mass., 312 F.Supp. 913. 
Cal.—People v. Sesslin, 67 CaLRptr. 409, 439 P.2d 321, 
68 C.2d 418, cert den. 89 S.CL 850, 393 U.S. 1080, 
21 L.Ed.2d 772—People v. Teale, 75 CaLRptr. 172, 
450 F.2d 564, 70 G2d 497. 

N.Y.—People v. Suchocki, 291 N.Y.S.2d 237, 57 
Misc.2d 26. 

Warning properly given 

U.S.—Stanfield v. U.S., GAOkL, 350 F.2d 518. 

Warning required 

N.Y.—People v. Rodriguez, 297 N.Y.S.2d 57, 31 
A.D.2d 728, cert den. 90 S.Ct 228, 396 U.S. 912, 
24 L.Ed.2d 188. 

Tex.—Leach v. State, Gv.App., 428 S.W.2d 817. 
Warning as to right to counsel 
U.S.—Keister v. Cox, D.GVa., 307 F.Supp 1173. 
Statements elicited by questioning without req¬ 
uisite warnings not always inadmissible 
Pa.—Com. v. MarabeL 283 A2d 285, 445 Pa. 435. 

The courts have considered the ne¬ 
cessity of warnings in other situa¬ 
tions. 49 - 63 

49.65. Warning held essential 

U.S.—U.S. v. Leahey, D.C.Mass., 313 g.Supp. 288. 

Warning held not required * 

Idaho-State v. Dillon, 471 P.2d 553, 93 Idaho 698, 
cert. den. 91 ECt 947, 401 U.S. 942, 28 L,Ed.2d 
223. 

Ill.—People v. Courtright, 263 N.K2d 144, 129 I1L 
App.2d 244. 

§ 657(2). Evidence Obtained by Il¬ 
legal Search and Seizure 

Library References 
Barron and Holtzoff, Federal 
Practice and Procedure 
§ 4677 et seq. 

West’s Federal Forms § 7734 et 
seq. 

49.80. Each case to be decided on own facts 

CaL—People v. Eychas, 6 Cal.Rptr. 110, 182 C.Ald 
360, cert den. 81 S.G. 705, 365 US.‘ 820, 5 
L.Ed.2d 698. 

Fa.—Com. v. Grier, 82 Dauph 210. 

Ualted States Supreme Court has now held that the 
exclusionary rule is an essential part of the Fourth and 
Fourteenth Amendments. 

U.S.—Mapp v. Ohio, Ohio, 81 S.G. 1684,367 U.E 643, 
6 LEd-2d 1081, 84 AL.R.2d 933, overruling 69 
S.CL 1359, 338 U.E 25, 93 L.Ed. 1782. Reh den. 
82 S.CL 23, 368 U.S. 871, 7 L.Ed.2d 72. 

49.85. Held applicable 

(1) United States Supreme Court now holds that the 
rule of exclusion based on violation of the Fourth 
Amendment is applicable to state prosecutions. 

U.S.—Mapp v. Ohio, Ohio, 81 S.Ct. 1684, 367 U.E 643, 
6 LEd.2d 1081, 84 A.L.R.2d 933, overruling 69 
EG. 1359, 338 U.E 25, 93 L.Ed. 1782. Reh. den. 
82 ECt 23, 368 U.S. 871, 7 LEdld 71 
Wis.—Hemmis v. State, 129 N.Wld 209, 24 Wis.2d 
346, cerL dism. 85 S.Ct. 10. 379 US 801, 13 
L.Ed.2d 20. 
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(2) This holding has been followed in the courts of 
gates formerly admitting evidence claimed to be in 
violation of the Fourth Amendment. 

Ala.—Duncan v. State, 176 So.2d 840, 278 Ala. 145. 
N.Y.—People v. Loria, 223 N.Y.S.2d 462, 10 N.Y.2d 
368, 179 N.R2d 478. 

Reyes v. Rosetti, 262 N.Y.S.2d 845, 47 Misc.2d 
517. 

Pa.—Com. v. Smyser, 211 A.2d 59, 205 Pa.Super. 599. 

Com. v. Egresitz, 79 York 1. 

(3) Other instances. 

U.S.—Com. of Pa. ex rel Whiting v. Cavell, D.C.Pa., 
244 F.Supp. 560, affd., C.A., 358 F.2d 132, cert, 
den. 86 S.Ct. 1921, 384 U.S. 1004, 16 LEd.2d 
1018, and 86 S.Ct. 1986, 384 U.S. 1009,16 L Ed.2d 
1021. 

Ariz.—State v. Allen, 450 P.2d 708, 9 Ariz.App. 196. 
State procedural requirements respected in de¬ 
termining effect of admission of illegally 
seized evidence 

[J.S.—Mapp v. Ohio, Ohio, 81 S.Ct. 1684, 367 UR 643, 
6 LEd.2d 1081, 84 A.LR.2d 933, overruling 69 
S.Ct. 1359, 338 U.S. 25, 93 LEd. 1782. Reh. den. 
82 S.Ct 23, 368 U.S. 871, 7 L.Ed.2d 72. 

/a.—Manley v. Com., 176 S.R2d 309, 211 Va. 146, 
cert. den. 91 S.Ct. 2245, 403 U.S. 936, 29 LEd,2d 
716. 

\ 657(3). -General Rule of Ad¬ 

missibility 

page 574 

The United States Supreme Court 
las now held that all evidence obtained 
3 y searches and seizures in violation of 
die Constitution is inadmissible in a 
itate court, 49101 and this decision has 
3een followed 49102 in the courts of 
states which formerly admitted such 
evidence. 49103 

19.101. U.S.—Mapp V. Ohio, Ohio,.81 S.Ct 1684, 
367 U.S. 643, 6 LEd.2d 1081, 84 A.LR.2d 933, 
overruling 69 S.Ct. 1359, 338 U.S. 25, 93 LEd. 
1782, reh. den. 82 S.Ct. 23, 368 U.S. 871, 7 
LEd.2d 72. 

U.S. v. Stone, D.CTex., 232 F.Supp. 396. 

-a.—State v. Williams, 193 So.2d 787, 250 La. 64. 
^.Y.—People v. Tortorice, 274 N.Y.S.2d 532, 26 
A.D.2d 902—People v. Dentine, 276 N.Y.S.2d 963, 
27 A.D.2d 139, affd. 234 N.EJd 462, 21 N.Y.2d 
700, 287 N.YR2d 427, am. on oth. grds. 237 
N.E2d 361, 21 N.Y.2d 971, 290 N.Y.S.2d 199, 
cert. den. 89 S.Q. 405, 393 UR 967, 21 LEd.2d 
379. 

Rule not based on right not to be witness 

■galnf f gelf 

J.S.—U.S. ex rel. Angelet v. Fay, CA.N.Y., 333 F.2d 
12. affd. 85 $.Ct. 1750, 381 U.S. 654, 14 LEd.2d 
623. 

Reason for rale 

Ariz.—State v. Taylor, 412 P.2d 726, 3 Ariz. App. 157. 

Purpose of rale 

JR—Terry v. State of Ohio, Ohio, 88 S.Ct 1868, 392 
U.S. 1, 20 LEd.2d 889. 

ZaL—Alvidres v. Superior Court of Ventura County, 90 
Cal.Rptr. 682, 12 C.A.3d 575. 

Zonn.—State v. Schaffd, OrJUJ., 229 A.2d 552, 4 
Conn.Cir. 234, certification denied 228 A.2d 560, 
154 Conn. 752. 

Muo—State v. Terry, 214 N.R2d 114, 5 Ohio AppJd 
122, affd. 87 SLCt 2050, 387 UR 929, 18 LEd.2d 
989. 

Wash.—State v. O’Bremski, 423 P Jd 530, 70 Washed 
425. 

WE—Kluck v. State, 155 N.W.2d 26, 37 Wis.2d 378. 

49.102, U.S.—Stoner v. State of Cal., Cal., 84 S.Ct. 
889, 376 U.S. 483, II LEd.2d 856, reh. den. 84 
S.Ct 133a 377 US. 940, 12 LEd.2d 303—Terry 
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v. State of Ohio, Ohio, 88 S.Ct. 1868, 392 U.S. 1, 
20 LEd 2d 889. 

CaL—In re Donaldson, 75 Cal.Rptr. 220, 269 CA.2d 

509. 

Conn.—State v. Hanna, 191 A.2d 124, 150 Conn. 457. 

Fla.—Sing v. Wainwright, 148 So.2d 19, cert. den. 83 
SCt. 1522, 373 U.S. 922, 421. 

Leveson v. State, App., 138 So.2d 361, jurisdic¬ 
tion relinquished, Sup., 147 So.2d 524, on remand 
149 So.2d 8a transf. to 151 So,2d 283. 

Ga.—Morgan v. Kiff, 196 S.E2d 445, 230 Ga. 277. 

Iowa—State v. Anderson, 148 N,W.2d 414, 260 Iowa 
122—State v. Peterson, 155 N.W.2d 412, 261 Iowa 
669—State v. Smith, 178 N.W.2d 329. 

La.—State v. Pickens, 160 So.2d 577, 245 La. 680, cert, 
den. 84 $,Ct. 1350, 377 U.S. 944, 12 L.Ed.2d 
307—State v. Keller, 231 So.2d 354, 255 La, 367. 

Md.—Scott v. State, 243 A.2d 609, 4 Md.App. 482— 
Robinson v. State, 243 A.2d 879, 4 Md.App. 515. 

Mass.—Com. v. Spofford, 180 N.E2d 673, 343 Mass. 
703—Com. v. Sheppard, 441 N.R2d 725, 387 
Mass. 488, revd. on oth. gids., 104 S.Ct. 3424, 463 
U.S. 1205, 82 L.Ed.2d 737, on remand 476 N.R2d 
541, 394 Mass. 381. 

Mich.—People v. Winterheld, 115 N.W.2d 80, 336 
Mich. 428. 

Minn.—State v. Harris, 121 N.W.2d 327, 265 Mina 
260, cert. den. 84 S.Ct. 141, 375 UR 867, 11 
LEd 2d 94. 

Miss.—Barker v. State, 241 So.2d 355. 

Mo.—State v. Sutton, 454 S.W.2d 481. 

Mont—Application of Gray, 473 P.2d 532, 155 Mont 

510. 

N.H.—State v. Bradbury, 243 A.2d 302, 109 N.H. 105. 

NJ.—State v. Williams, 235 A.2d 684, 97 NJ.Super. 
573, affd 255 A.2d 817, 106 NJ.Super. 371, cert, 
den. 90 S.Ct. 1510, 397 U.S. 1069, 25 L.Ed.2d 691. 

N.Y.—People v. Hobbs, 270 N.Y.S.2d 732, 50 Misc.2d 
561. 

N.D.—State v. Manning, 134 N.W.2d 91. 

Ohio—State v. Keeling, 182 N.R2d 60—State v. Coo¬ 
per, 196 N.E2d 160. 

Or.—State v. Hawkins, 463 P.2d 858 255 Or. 39. 

State v. Brothers, 478 P.2d 442, 4 Or.App. 253. 

Pa.—Com. v. D’Angelo, 263 A.2d 441, 437 Pa. 331— 
Com. v. Reece, 263 A.2d 463, 437 Pa. 422—Com. 
v. Marsh, 271 A.2d 481, 440 Pa. 590, app. after 
remand 293 A 2d 57, 448 Pa 292. 

Tex.—Ciulla v. State, Civ.App., 434 S.W.2d 948. 

Wash.—Coleman v. Reilly, 508 P.2d 1035, 8 Wash.App. 
684. 

Extent of decision 

U.S.—Ker v. State of Cal., Cal., 83 S.Ct. 1623, 374 U.S. 
23, 10 LEd.2d 726-Terry v. State of Ohio, Ohio, 
88 S.Ct. 1868, 392 U.S. 1, 20 LEd2d 889. 

Cola—Hernandez v. People, 385 P.2d 996, 153 Cola 
316. 

N.Y.—Sackler v. Sackler, 229 N.Y.S.2d 61, 16 AX>.2d 
423, affd. 203 N.R2d 481, 15 N.Y.2d 40, 255 
N.Y.S.2d 83, 5 A.LR.3d 664. 

Pa.—Com. v. Abraham, 114 P.LJ. 97. 

R.I.—State v. Davis, 251 A.2d 394, 105 R.I. 247. 

Rule includes testimony as to articles found 

U.S.—Presley v. Pepersack, D.GMd., 228 F.Supp. 95. 

Ala—Carpenter v. State, 174 So.2d 336, 42 AlaApp. 
618. 

Application of federal standards required 

Cal.—People v. Bilderbach, 44 Cal.Rptr. 313, 401 P.2d 
921, 62 C2d 757. 

Mont-State v. Hull, 487 P.2d 1314. 

Evidence obtained in course of illegal search of 
automobile 

U.S.—Coolidge v. New Hampshire, N.H., 91 S.Ct. 202a 
403 UR 443, 29 LEd.2d 564, reh. den. 92 S.Ct. 26, 
. 404 U.S. 874, 30 LEd.2d 120. 

49.103. Ala—Eaton v. State, Cr., 231 So.2d 918, 45 
AlaApp. 464. 

Conn.—Walters v. Warden of Conn. State Prison, 232 
AJd 112, 155 Conn. 316, 

Neb.-State v. Easter, 118 N.W.2d 515,174 Neb. 412— 
State v. Goff, 118 N.W.2d 625, 174 Neb. 548- 


State v. O’Kelly, 124 N.W.2d 211, 175 Neb. 798, 
cert den. 84 S.Ct. 978, 376 U.S. 956, 11 L.Ed2d 
975. 

NJ.—State v. DeGrazio, 188 A.2d 399, 39 N.J. 268. 
N.M.—State v. Lucero, 372 P.2d 837, 70 N.M. 268. 
N.Y.—People v. Loria, 223 N.Y.S.2d 462, 10 N.Y.2d 
368, 179 N.R2d 478—People v. Yarmosh, 230 
N.Y.S.2d 185, 11 N.Y.2d 397, 184 N.R2d 165. 
Ohio—Oty of Geveland Heights v. Woodle, App., 187 
N.E2d 398, affd. in part and revd in part on oth. 
grds. 198 N.E2d 68, 176 Ohio St. 113. 

Pa—Com. v. Harris, 76 York 103. 

Mapp held inapplicable 

U.S.—Henderson v. Warden, Md. Penitentiary, D.C. 
Md., 248 F.Supp. 917. 

The United States Supreme Court 
has adopted the ultimate or inevitable 
discovery exception to the exclusionary 
rule, 49103 * and if the prosecution can* 
establish by a preponderance of the 
evidence that the information ultimate¬ 
ly or inevitably would have been dis¬ 
covered by lawful means then the de¬ 
terrence rationale has so little basis 
that the evidence should be re¬ 
ceived . 49 163b 

49.103a. UR—Nix V. Williams, Iowa, 104 S.Ct 
2501, 467 U.S. 431, 81 L.Ed2d 377, on remand 
751 F.2d 956, cert. den. 105 S-Ct. 2681, 86 
L.Ed.2d 699. 

Evidence obtained by subsequent lawful search see infra 
§ 657(5). 

Facts disclosed independently of illegal search see infra 
§ 657(8). 

49.103b. US.—Nix v. Williams, Iowa, 104 S.Ct 
2501, 467 U.S. 431, 81 L.Ed.2d 377, on remand 
731 F.2d 956, cert. den. 105 S.CT. 2681, 86 
L.Ed.2d 699. 

Ill.—People v. Faysom, 1 Dist, 475 N.R2d 945, 86 
Ill.Dec. 566, 131 Ill.App.3d 517. 

La.—State v. Hill, App. 4 Cir., 458 So.2d 521. 

Neb.—State v. McGuire, 357 N.W.2d 192, 218 Neb. 
511. 

Wis.—State v. Washington, App., 358 N.W.2d 304, 120 
WisJd 654. 

Since the United States Supreme 
Court did not explicitly state that its 
decision in Mapp v. Ohio should apply 

either retroactively or prospectively, 49 ' 
104 a split of authority developed, m 

various courts concerning the retroac¬ 
tivity of Mapp v. Ohio, some cases 
holding the decision to be retroac¬ 
tive , 49,103 while other cases held the de¬ 
cision not retrospective but prospec¬ 
tive . 49,106 To settle this troublesome 
question the Supreme Court granted 
certiorai and held the rule of Mapp v. 
Ohio did not operate retrospectively on 
cases finally decided prior to such deci¬ 
sion , 49,107 and was inapplicable to cases 
finalized prior to such decision . 49108 
Accordingly, the Mapp rule is prospec¬ 
tive in operation , 49,109 and does not ap¬ 
ply retroactively , 49,110 and is not appli¬ 
cable to any conviction which became 
final before the date of such deci¬ 
sion 49,111 For this purpose, a convic¬ 
tion was not “final” where a direct 
review of it was pending at the time of 
the Mapp decision 49,112 State courts 
are- free to apply a greater measure of 
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retroactivity than is required by the 
Fourteenth Amendment to the Mapp 
decision. 49 * 113 

49.104. U.S.—Hall v.. Warden, Md. Penitentiary, 
GA.Md., 313 F.2d 483, cert. den. 83 S.Ct. 1693, 

374 U.S. 809, 10 L.Ed.2d 1032. 

Pa,—Com. ex rel. Dalton v. Myers, 14 Bucks 125. 

“Retrospective effect of the Mapp rule is enshrouded 
in doubt," 

Mass.—Petition of Dining, 183 N.R2d 300, 301, 344 
Mass. 522. 

Some courts declined to attempt to decide whether 
the rule should be applied retroactively, in view of the 
fact that the Supreme Court has failed to do so. 

N.H.—State v. Nelson, 196 A.2d 52,105 N.H. 184, cen. 
den. 84 S.Ct. 1936, 377 U.S. 1001, 12 L.Ed.2d 
1050. 

49.105. U-S.-—U.S. ex rel. Dalton v. Myers, GA Pa., 

342 F.2d 202. 

Peters v. Dillon* D.C.Cok)., 227 F.Supp. 487— 
Presley v. Pepemck, D.C.Md., 228 F.Supp. 95— 

U.S. ex rd. Reina v. New York State Eh vision of 
Pa nk, D.C.N.Y., 238 F.Supp. 263. 

Cota—Wilson v. People, 398 P.2d 35, 156 Colo. 243— 
Conzaks v. People, 398 P.2d 236, 156 Cblo. 252, 
cert. den. 85 S,Ct 1788, 381 U.S. 945, 14 L.Ed.2d 
709. 

Mass.—Com. v. Spofford, 180 N.R2d 673, 343 Mass. 

703. 

NJ.—State v, Brockington, 215 A.2d 362, 89 NJ.Super. 

423. 

N.Y.—People v, Kelly, 189 N.R2d 477, 12 N.Y. 248, 

238 N.Y.S.2d 934. 

Pa.—Cbm. v. Cockfield, 190 A.2d 898, 411 Pa. 71, cert, 
den. 84 S.Ct. 265, 375 U S. 920, 11 REd 2d 164— 
Com. ex rel. Ensor v Cummings, 207 A.2d 230, 

416 Pa. 510. 

49.106. u.S.—U.S. ex rel. Eastman v. Fay, C.A.N.Y., 

333 F.2d 28, cert den 85 S.Ct. 1807, 381 U.S. 

954, 14 L.Ed.2d 727. 

Hayes v. U.S., D.C.Mo., 236 F.Supp. 225, afTd., 
C.A., 347 F.2d 668. 

Ala.—Moore v. State, 146 So.2d 734, 41 Ala.App. 657, 
cert stricken 147 So.2d 835, 274 Ala. 276, cert, 
den. 83 S.Ct. 1700, 374 U.S. 811, 10 L.Ed.2d 1034. 
Cola—Taylor v. People, 392 P.2d 294, 155 polo. 15 
Kan.—Hanes v. State, 411 P.2d 643, 196 Kan. 404. 
Minn.—State v. Richter, 133 N.W.2d 537, 270 Minn. 

307, cert den. 86 S.O. 119, 382 U.S. 860, 15 
L.Ed.2d 98. 

Nev.—Thuriow v. State, 406 P.2d 918, 81 Nev. 510. 

NJ.—State v. Johnson, 206 A.2d 737,43 NJ. 572, affd. 

86 S.Ct 1772, 384 U.S. 719, 882, reh. den. 87 S.Ct. 

12, 385. 890, 17 LEd.2d 121. 

State v. Long, 177 A.2d 609, 71, NJ.Super. 583. 
N.Y.—People v. Hovnanian, 253 N.Y.S.2d 241, 22 
A.D.2d 686. 

Pa.—Com. ex reL Wilson v. Rundle, 194 A.2d 143, 412 
Pa. 109. 

Rik sot applicable retrospectively as ground 
for post conviction relief 
Tex.—Ex parte Moreno, Cr., 391 S.W.2d 737. 

49.107. UJS.—Linklctter v. Walker, La., 85 S.Ct. 

1731, 381 U.S. 618, 14 LEd2d 601. 

Mian.—State ex rel Boswell v. Tabash, 154 N.W.2d 
813. 278 Minn. 408. 

Participation by federal agents 
Fact that federal agents participated in search and 
seizure does not require different result 
UA—Angelet v. Fay, N.Y., 85 S.Ct. 1750, 381 U.S. 

654, 14 LEdJd 623. 

49.108. UA—Linklctter v. Walker, La., 85 SCt. 

1731, 381 U.S. 618, 14 L.Ed.2d 601. 

Gflyard v. Yeager, C.A.NJ., 400 F.2d 832. 

Mapp rule as a ground for vacating or setting aside 
the judgment, see infra $ 1606(18). 

Coosideratioo of the question of the admissibility of 
illegally obtained evidence on appeal although defendant 
had not objected to its admission in the trial court, see 
infra | 1672(d). 


Application of Mapp rule to pending appeals see infra 
§ 1943(b). 

49.109. Miles v. Walker, C.A.La., 347 F,2d 939- 
Com. of Pa. ex rel. Craig v. Maroney, C.A.Pa., 
348 F.2d 22, reh. den. 352 F.2d 30, cert. den. 86 
S.Ct 1966, 384 U.S. 1019, 16 L.Ed.2d 1042— 
McClain v. Wilson, C.A.Cal., 370 F.2d 369—Ses¬ 
sions v. Wilson, C.A.Cal., 372 F.2d 366. 

Carrizosa v. Wilson, D.C.Cal, 244 F.Supp. 120 
—Brown v. Stephens, D.C.Ark., 246 F.Supp. 1009 
—Madison v. Tahash, D.C.Minn, 249 F.Supp. 600, 
application den , C.A., 359 F.2d 60. 

N.Y.—People v. Spero, 270 N.Y.S.2d 254, 25 A.2d 882. 

49.110. U.S.—Smiley v. Wilson, CA.Cal., 378 F.2d 
144. 

Hayes v. Wainwright, D.C.Fla., 302 F.Supp. 716 
Ala,—Ex parte Aldndge, 190 So. 2d 743, 43 Ala.App. 
376. 

Iowa—Harless v. Bennett, 137 N.W.2d 619, 258 Iowa 
43. 

Me —Papolas v. State, 235 A.2d 533. 

Md.—Green v. Warden, Md. Penitentiary, 215 A.2d 
837, 241 Md. 709. 

Ross v. Warden, Md. Penitentiary, 227 A.2d 42, 

1 Md.App. 46—White v. Warden, Md. Penitentia¬ 
ry, 232 A.2d 821, 1 Md.App. 670—Watson v. 
Warden, Md. Penitentiary, 233 A.2d 321, 2 Md. 
App 134. 

N.J.—State v. Hall, 215 A.2d 53, 89 NJ.Super. 361. 
Retrial subsequent to Mapp decision 
Ala.—State v. Wilbanks, 266 So.2d 619, 289 Ala. 166, 
on remand. 266 So.2d 623, 48 Ala.App. 549, revd., 
266 So.2d 632, 289 Ala. 171, on remand, 266 So.2d 
637, 48 Ala.App. 754, cert, den., 93 S.Ct. 913, 409 
U.S. 1116, 34 L.Ed.2d 700. 

49.111. U.S.—Briley v. Wilson, C.A.Cal., 376 F.2d 
802—Johnson v Beto, C.A.Tex., 383 F.2d 197, 
cert. den. 89 S.Ct. 153, 393 U.S. 868, 21 L.Ed.2d 
136, reh. den. 89 SCt. 455, 393 U.S. 992, 21 
LEd 2d 458. 

Conn.—Walters v. Warder of Conn. State Prison, 232 
A2d 112, 155 Conn. 316. 

Pa.—Com. ex rel. DeMoss v. Cavell, 225 A.2d 673, 423 
Pa. 597. 

Com. ex rel. Johnson v. Myers, 85 Dauph. 139. 
Judgment not final at trial level 
U.S.—Dillon V. Peters, C.A Colo., 341 F.2d 337. 
Determination as to finality of conviction 
Pa.—Com. ex rel. DeMoss v. Cavell, 225 A.2d 673, 423 
Pa. 597. 

49.112. U.S.—U.S, ex rel. Pugach v. Mancusi, C.A. 
N.Y., 411 F.2d 177, cert. den. 90 SCt. 172, 396 
.U.S. 889, 24 L.Ed.2d 163, on remand 310 F.Supp. 
691, affd. 446 F.2d 1073, cert. den. 92 S.Ct 156, 
404 US. 849, 30 LEd.2d 88. 

U.S. ex rel. Spero v. McKendrick, D.C.N.Y., 266 
F.Supp. 718, affd., C.A., 409 F.2d 181—Reed v. 
Foliette, D.C.N.Y., 268 F.Supp 936. 

Judgment not final before all avenues of appeal 
exhausted 

U.S.—Erving v. Sigler, GA.Neb., 413 F.2d 593, cert, 
den. 90 S.Ct. 968, 397 U.S. 947, 25 L.Ed.2d 129. 

49.113. N.Y.—People v. McQueen, 274 N.Y.S.2d 
886, 18 N.Y.2d 337, 221 N.R2d 550. 

A court may exclude evidence on the 
basis that it violates state constitution¬ 
al standards only if its exclusion is also, 
mandated by the federal exclusionary 
rule 49114 

49.114 Cal.—In re Lance W., 210 Cal.Rptr. 631, 694 
P.2d 744, 37 C.3d 873, disapproving People v. 
Willis, 149 Cal.App.3d Supp. 56, 197 Cal.Rptr. 
281. 

51. Ala.—Aaron v. State, 122 So.2d 360, 271 Ala. 70. 
Cola—Miller v. People, 349 P.2d 685, 141 Colo. 576, 
cert. den. 81 S.Ct. 97,364 U.S. 851, 5 L.Ed.2d 75. 
La.—State v. Bailey, App. 4 Cir., 446 So.2d 352. 

Minn.—State ex rel. Farrington v. Rigg, 107 N,W.2d 
841, 259 Minn. 483. 
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N.J.—State v. McNair, 158 A.2d 7, 59 NJ.Super. 453, 
cert. den. 81 S.Ct. 715, 365 U.S. 829, 5 L.Ed.2d 
706. 

Pa.—Com. v. Psomas, 22 Beaver 214—Com. v. Camp, 
bell, 75 York 49. 

Tex.—Long v. State, 339 S.W.2d 215, 170 Tex.Cr.R. 
177. 

In Arizona 

(3) Since the decision of Mapp v. Ohio, 81 S.Ct 
1684, 367 U.S. 643, 6 L.Ed.2d 1081, such evidence is 
not admissible. 

Ariz.—State v. Pina, 383 P.2d 167, 94 Ariz. 243. 

Weight of authority 

(1) U.S.—Elkins v. U.S., Or., 80 S.Ct. 1437, 1445, 
364 U.S. 206, 4 L.Ed.2d 1669. 

De minimis police action as not requiring exclu¬ 
sion 

N.Y.—People v. Salerno, 235 N.Y.S.2d 879, 38 Misc.2d 
467. 

Judgment affirmed by equally divided court on appeal 
protesting admission of evidence obtained by unreason¬ 
able search and seizure. 

Pa—Com. v. Falce, 186 A.2d 638, 199 Pa.Super. 601 

Since the publication of Corpus Juris Secundum the 
case of Haswell v. State, 92 N.W.2d 161, 167 Neb. 169, 
was modified to the extent necessary to make it accord 
with Mapp v. Ohio, 81 S.Ct. 1684, 367 U.S. 643, 6 
L.Ed.2d 1081, holding evidence obtained by unlawful 
search inadmissible. 

Neb.—State v. Goff, 118 N.W.2d 625, 174 Neb. 548. 

Momentary unlawful intrusion insufficient 
wrong 

Ga.—State v. Key, 296 S.R2d 60, 164 Ga App. 411, 
writ den. 299 S.R2d 529, 250 Ga. 477. 
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52. In Iowa 

(4) Since the decision of Mapp v. Ohio, 81 S.Ct. 
1684, 367 U.S. 643, 6 L.Ed.2d 1081, such evidence is 
not admissible. 

Iowa—State v. Post, 123 N.W.2d 11, 255 Iowa 573- 
State v. Taylor, 144 N.W.2d 289, 260 Iowa 634- 
State v. Salazar, 174 N.W.2d 453. 

In Ohio 

(1) Ohio—State v. Mapp, 166 N.R2d 387, 170 Ohio 
St. 427, revd. 81 S.Ct. 1684, 367 U.S. 643, 6 L.Ed.2d 
1081, 84 A.L.R.2d 933, reh. den. 82 S.Ct. 23, 368 U.S. 
871, 7 L.Ed.2d 72. 

State v. Watson, 192 N.E.2d 253, 117 Ohio App. 
333. 
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53.10. Ga.—Ansley v. State, 185 S.R2d 562, 124 
Ga.App. 670, cert. den. 92 S.Ct. 2489, 408 U.S. 
922, 33 L.Ed.2d 333, and 92 S.Ct. 2503, 408 U.S. 
929, 33 L.Ed.2d 341, reh. den. 93 S.Ct. 184, 409 
U.S. 899, 34 LEd.2d 159. 

54. Ga.—Sheffield v. State, 131 S.R2d 76, 107 Ga. 
App. 610. 

Ill.—People v. Santana, 2 Dist., 459 N.R2d 655, 76 
ffi.Dec. 740, 121 fll.App.3d 265. 

Neb.—State v. Poit, 344 N.W.2d 914, 216 Neb. 635. 
NJ.—State v. Bisaccia, 213 A.2d 185, 45 NJ. 504. 

Eleuteri v. Richman, 135 A.2d 191, 47 NJ.Su¬ 
per. 1, affd. 141 A.2d 46, 26 NJ. 506, cert. den. 79 
S.Ct. 52, 358 U.S. 843, 3 LEd-2d 77. 

Wis.—State v. Noll, 343 N.W.2d 391, 116 Wis.2d 443, 
cert. den. 105 S.Ct. 133, 83 L.Ed.2d 73. 
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55. In Georgia 

(5) Since Mapp v. Ohio, 81 S.Ct. 1684, 367 U.S. 693, 
6 LEd.2d 1081, 84 A.LR.2d 933, such evidence is held 
inadmissible. 

Ga.—Johnson v. State, 141 S.R2d 574, 111 Ga.App. 
298. 

56. Gambling paraphernalia seized during lawful entry 
for liquor violation. 

Kan.—State v. King, 378 P.2d 147, 190 Kan. 825- 
State v. Holmes, 379 P.2d 304, 191 Kan. 126. 
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Ohio—Saulsbury v. Green, 195 N.E2d 787, 175 Ohio 
St. 433, cert. den. 84 S.Ct. 1176, 377 U.S. 912, 12 
L.Ed. 2 d 182. 

Okl.—Fields v. State, Cr., 509 P. 2 d 165. 

Pa.—Com', v. Cockfield, 190 A.2d 898, 411 Pa. 71, cert. 

den. 84 S.Ct. 265, 375 U.S. 920, 11 L.Ed.2d 164. 

59.5. Me.—State v. Castonguay, 240 A.2d 747 , app. 
after remand 263 A.2d 727. 

A constitutional provision authorizing 
the admission into evidence of speci¬ 
fied articles or dangerous weapons 
seized outside the curtilage of any 
dwelling house, regardless of the rea¬ 
sonableness of the search, has been 
held invalid. 39 - 15 

59.15. U.S.—Lucas v. People of State of Michigan, 
C.A.Mich., 420 F. 2 d 259. 

Mich.—People v. Andrews, 176 N.W. 2 d 460, 21 Mich. 
App. 731—People v. Reeves, 178 N.W.2d 115, 23 
Mich.App. 183. 

Earlier decisions upholding, validity 

Mich.—People v. Blessing, 142 N.W.2d 709, 378 Mich. 
51, cert. den. 87 S.Ct. 1692, 387 U.S. 914, 18 
L.Ed.2d 637. 

People v. Monroe, 141 N.W.2d 679, 3 Mich.App. 
165, cert. den. 87 S.Ct. 2126, 388 U.S. 923, 18 
L.Ed.2d 1372. 
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Md.—Buettner v. State, 196 A.2d 465, 233 Md. 235- 
Sawyer v. Warden of Md. Penitentiary, 199 A.2d 
616, 234 Md 626—Henson v. State, 204 A.2d 516, 
236 Md. 518. 

N.C.—State v. Colsen, 163 S.E 2 d 376, 274 N.C. 295, 
cert. den. 89 S.Ct. 876, 393 U.S. 1087, 21 L.Ed.2d 
780. 

Tex.—Campbell v. State, Cr„ 373 S.W.2d 749—Keel v. 
State, Cr., 434 S.W.2d 687. 

Search of automobile without warrant 
(1) Tex.—Long v. State, 339 S.W.2d 215, 170 Tex. 
Cr.R. 177—Wallace v. State, Cr., 467 S.W.2d 608. 
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67.5. U.S.—Ponce v. Craven, GA.Cal., 409 F.2d 621, 
cert. den. 90 S.Ct. 1241,397 U.S. 1012,25 L.Ed2d 
424. 

Smith v. White, D.C.La., 282 F.Supp. 650. 
Ariz.—State v Curtis, 455 P.2d 988, 10 Ariz-App. 38. 
Conn.—State v. Plummer, Cir.A.D„ 241 A.2d 198, 5 
Comr.Gr. 35. 

Md.—Gladney v. State, 241 A.2d 589, 4 MdApp. 131. 
S.D.—State v. Hermandson, 169 N.W.id 255, 84 S.D. 
208. 

Tex.—Giacona v. State, Cr., 372 S.W.2d 328, cert. den. 
84 S.CL 92, 375 U.S. 843, 11 L.Ed 2 d 70. 

Photographs 

Tex.—Gordon v. State, App. 4 DisL, 640 S.W.2d 743. 
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Records of marijuana sales 

US— U.s. V. Kramer, C.A.Wis., 711 F.2d 789, cert, 
den. 104 S.Ct. 397, 464 U.S. 962, 78 L.Ed.2d 339. 
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57 , U.S.—U.S. v. Nolan, C.A.Kan„ 416 F.2d 588, 
app. after remand 450 F.2d 934—Mengarelli v. 
U.S., GA.Nev., 426 F.2d 985, cert. den. 91 S.Ct. 
189, 400 U.S. 926, 27 L.Ed.2d 186, reh. den. 91 
S.Ct. 453, 400 U.S. 1002, 27 L.Ed.2d 454. 

Ah.—Womack v. State, 205 So.2d 579, 281 Ala. 499. 
Thompson v. State, 132 So.2d 386, 41 Ala.App. 
353. 

Adz.— State v. Brierly, 509 P.2d 203, 109 Ariz. 310. 
Cal.— People v. Aylwin, App., 107 Cal.Rptr. 824, 31 
CA.3d 826. 

Colo.— Bean v. People, 436 P.2d 678, 164 Colo. 593. 
Conn.— State v. Davis, Cir.A.D., 186 A.2d 383, 24 
Conn.Sup. 22, 1 Conn.Cir. 361, certification den. 
204 A.2d 934, 150 Conn. 709—State v. Riddick, 
Gr.A.D., 260 A.2d 419, 5 Conn.Gr. 613. 

Fla.— Lindsey v. State, App., 184 So.2d 437. 

Qa.—Bryant v. State, 127 S.E2d 826, 106 Ga.App. 
642—Shelton v. State, 141 S.E.2d 776, 111 Ga.App. 
351, cert. den. 86 S.Ct. 291, 382 U.S. 917, 15 
LEd.2d 232—Moon v. State, 169 S.E2d 632, 120 
Ga.App. 141. 

Ind.—Millar v. State, 295 N.E2d 814, 260 Ind. 368. . 
Iowa-State v. Sefcheck, 157 N.W.2d 128, 161 Iowa 
1159. 

Kan.—State v. Hart, 434 P.2d 999, 200 Kan. 153. 
Ky.-Hollowell v. Com., 492 S.W.2d 884. 

La.—State v. Calascione, 149 So.2d 417, 243 La. 993- 
State v. Cardinale, 206 So.2d 510, 251 La. 827, cert, 
den. 89 S.Ct. 388, 393 U.S. 959, 21 L,Ed. 2 d 372, 
wnt dism. 89 S.Ct. 1161, 394 U.S. 437, 22 L.Ed2d 
398- 

Me.—State v. Warner, 237 A.2d 150. 

Md.—Davis v. State, 236 A.2d 307, 2 Md.App. 630. 
Mass.—Com. v. Silvia, 177 N.E.2d 571, 343 Mass. 
130—Com. v. Laudate, 186 N.E2d 598, 345 Mass. 

169, cert den. 83 S.Ct. 947, 372 U.S. 951, 9 

LEd.2d 976—Com. v. McDermott, 197 N.E2d 
668 , 347 Mass. 246. . 

Mont—State v. Gallagher, 509 P.2d 852, 162 Mont. 
155. 

Nev.—Fisentrager v. State, 378 P.2d 526, 79 Nev. 38. 
NJ.—Application of Bogish, 173 A.2d 906, 69 N.J.Su- 
per. 146, cert. den. 83 S.Ct. 91, 371 U.S. 851, 9 
LEd.2d 86 . 

N.M.—State v. Williamson, 438 P.2d 161, 78 N.M. 751, 
cert. den. 89 S.G. 212, 393 U.S. 891, 21 LEd.2d 

170. 

N.Y.—People v. Manzi, 248 N.Y.S.2d 306, 21 A.D.2d 
57. 

People v. Cruz, 289 N.Y.S.2d 920, 56 Misc.2d 
659. 

N.C.—State v. Cook, 160 S.E2d 49, 273 N.C. 377. 
Pi.—Cora. v. LaCamera, 186 A.2d 63, 199 Pa.Super. 
348, cert den. 83 S.Ct. 1697, 374 U.S. 808, 10 
LEd.2d 1032—Com, v. Scull, 186 A. 2 d 854, 200 
PaJSuper. 122, cert den. 84 S.Ct. 670, 376 U.S. 
928, 11 LEd.2d 623. 

S.C.—State v. Tabory, 196 S.E. 2 d 111, 260 S.G 355. 
Tex.—Seefurth v. State, Cr., 422 S.W.2d 931—Gutierrez 
v. State, Cr., 423 S.W.2d 593. 

Wls.—State v. Williamson, 206 N.W.2d 613, 58 Wis.2d 
514. 

Execution of daytime warrant after sunset 

N.Y.—People v. Prisco, 232 N.Y.S.2d 837, 36 Misc.2d 
357. 

Stolen property reclaimed by owner 
NJ.—State v. Scrotsky, 189 A.2d 23, 39 N.J. 410. 
59, Ariz.—State v. Quintana, 376 P.2d 130, 92 Ariz. 
267. 

Kan.—State v. Wade, 376 P.2d 915, 190 Kan. 624- 
State v. Blood, 378 P.2d 548, 190 Kan. 811 
Mm.—Com. v . Lehan, 196 N.E2d 840, 347 Mass. 197. 
Ma-State v. Durham, 367 S.W.2d 619. 
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fications 
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60. Conn.—State v. Cuellar, 200 A.2d 729, 25 Conn. 
Sup. 229. 

Mass.-Com. v. Toole, 448 N.E2d 1264, 389 Mass. 
159. 

In Alabama 

(3) Ala.—Lawson v. State, 157 So.2d 226, 42 Ala. 
App. 172, cert. den. 157 So.2d 228, 275 Ala. 695. 

In Maryland 

Md.—State v. Jacobs, 219 A.2d 836, 242 Md. 538. 

(4) U.S.— 1 Walker v. Peppersack, C.A-Md., 316 F.2d 
119. 

Md.—State v. Jacobs, 219 A.2d 836, 242 Md. 538. 

(13) Other matters. 

Md.—Robinson v. State, 184 A.2d 814, 229 Md. 503— 
Beale v. State, 186 A.2d 213, 230 Md. 182—Dailey 
v. State, 199 A.2d 211, 234 Md. 325, cert. den. 85 
S.G. 671, 379 U.S. 975, 13 L.Ed. 2 d 566. 

(14) Statute has been superseded by United States 
Supreme Court decision appfying exclusionary rule to all 
state prosecutions. 

U.S.—Banks v. Pepersack, D.C.Md., 244 F.Supp. 675. 

In North Carolina 

(3) N.G—State v. Ratliff, 189 S.E2d 179, 281 N.C. 
397. 

(5) Purpose of statute as changing law of evidence, 
rather than substantive law. 

N.C.—State v. Coffey, 121 S.E2d 736, 255 N.C. 293. 
(11) U.S.—Stem v. Turner, GA.N.C., 370 F.2d 895. 

In Rhode Island 

(5) Statute excludes only evidence taken by or 
through search or seizure that was illegal as violation of 
state Constitution. 

R.I.—State v. Davis, 251 A.2d 394, 105 R.I. 247. 

In Texas 

(1) Tex.—Giacona v. State, Cr„ 372 S.W.2d 328, 
cert. den. 84 S.G. 92, 375 U.S. 843, 11 L.Ed.2d 70. 

(2) Tex.—Huffineister v. State, 341 S.W.2d 928, 170 
TexG.R. 460—Hall v. State, 347 S.W.2d 262, 171 
Tex.G.R. 227—Lott v. State, Cr., 372 S.W.2d 325— 
Pruitt v. State, Cr., 389 S.W.2d 475. 

Gculla v. State, Civ.App., 434 S.W.2d 948. 
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67. Conn.—State v. Plummer, Gr.A.D., 241 A.2d 
198, 5 Conn.Gr. 35. 
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68 . NJ.—State v. Robinson, 206 A.2d 779, 86 NJ.Su- 
per. 308. 

Tex.—Schepps v. State, Cr., 432 S.W.2d 926—Robinson 
v. State, G., 441 S.W.2d 855. 

69. Conn.—State v. Trumbull, 176 A.2d 887, 23 
Conn.Sup. 41, 1 Conn.Cir. 130. 

Del.—State v. De Koenigswarter, Super., 177 A.2d 344, 
4 Storey 388. 

Miss.—Bass v. State, 182 So.2d 591, 254 Miss. 723, err. 

over. 183 So. 2 d 483, 254 Miss. 723. 

69.5. Md.—Wright v. State, 159 A.2d 636, 222 Md. 
242, cert. den. 81 S.Ct 283, 364 VS. 920, 5 
L.Ed.2d 259. v. State, Cr., 368 S.W.2d 605, cert 

70. Ga.—Williams v. State, 167 S.E2d 756, 119 Ga. 

App. 557. * 

71. Md.—Leek v. Warden of Md. Penitentiary, 197 
A.2d 423, 234 Md. 607, cert den. 84 S.Q. 1638, 
377 U.S. 957, 12 L.Ed.2d 501—Farrow v. State, 
197 A.2d 434, 233 Md. 526. 

N.C.—State v. Furr, 164 S.E2d 551, 3 N.CApp. 300. 
Pa.—Com. v. Bosurgi, 190 A.2d 304, 411 Pa. 56, cert 
den. 84 S.Q. 204, 375 U.S. 910, 11 L.Ed.2d 149. 
Tex.—Giacona v. State, G., 372 S.W.2d 328, cert den. 
84 S.G. 92, 375 U.S. 843, II LEd.2d 70—Daniels 
v. State, Cr., 387 S.W.2d 886 . 

Search of automobile 

(2) Evidence held admissible. 

Ill.—People v. Nugara, 236 N.E2d 693, 39 HUd 482, 
cert. den. 89 S.Q. 257, 393 U.S. 925, 21 LEd 2 d 
261. 

Ind.—Smith v. State, 324 N.E2d 276, 163 Ind.App. 
425. 

Md.—Braxton v. State, 197 A.2d 841, 234 Md. 1— 
Knotts v. State, 207 A.2d 100, 237 Md. 417-John- 
sbn v. State, 209 A.2d 765. 238 Md. 528. 

Mass.—Com. v. Blackburn, 237 NJL2d 35, 354 Mass. 

200 . 

S.D.—Application of Kiser, 158 N.W.2d 596, 83 S.D. 
272. 

Tex.—Converse v. State, G., 386 S.W.2d 283—Adair v. 
State, G., 427 S.W.2d 67. 
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72. Md.—Edwardsen v. State, 190 A.2d 84, 231 Md. 
332—Young v. State, 198 A.2d 91, 234 Md. 125. 

Tex.—Dujay v. State, G., 368 S.W.2d 613—Sanchez v. 
State, G., 385 S.W.2d 851. 

Wis.—State v. Brady, 345 N.W.2d 533, 118 Wis.2d 154. 
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Pretext for general exploratory search 
Md—Robinson v. State, 452 A.2d 1291, 53 Md.App. 
297. 

72.5 Fla.—State v. Sayers, App. 3 Dist, 459 So.2d 
352, review den. 471 So.2d 44. 

N.Y.—People v. Srojek. 310 N.Y.S.2d 965, 34 A.D.2d 
205. 

73. Iowa—State v. Harty, 167 N.W.2d 665. 

Where accused claimed no Interest, etc. 

Md.—Carter v. State, 204 A.2d 322, 236 Md. 450. 
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State legislature may provide that 
illegally seized evidence is not admissi¬ 
ble against anyone for any purpose. 7315 

73.15. U.S.—Alderman v. U.S., Colo. & NJ., 89 
SCt. 961, 394 U.S. 165, 22 L.Ed.2d 176, reh. den. 
89 S.Ct. 1177, 394 U.S. 939, 22 L.Ed.2d 475, app. 
after remand, C.A., 424 F.2d 20, on remand 318 
F.Supp. 66, on remand 342 F.Supp. 928. 

§ 657(5). — General Rule of Ex¬ 
clusion 

The exclusionary rule, discussed su¬ 
pra § 657(3), should not be applied so 
as to bar the use in the prosecution's 
case in chief of evidence obtained by 
officers acting in reasonable reliance 
on a search warrant issued by a de¬ 
tached and neutral magistrate but ulti¬ 
mately found to be invalid. 73 35 

73.55. U.S.—U.S. v. Leon, Cal., 104 S Ct. 3405, 82 
L.Ed.2d 677, on remand 746 F,2d 1488, reh. den. 
105 act. 52, 82 L.Ed.2d 942, limiting Mapp v. 
Ohio, 367 US. 643, 81 S.Ct. 1684, 6 LEd. 1081; 
Olmstead v. United States, 277 U.S. 438, 48 S.Ct. 
564, 72 L.Ed. 944; Agnello v. United States, 269 
U.a 20, 46 S.Ct. 4, 70 L.Ed. 2 d 145. 

U.S. v. Hendricks, GAAriz., 743 F.2d 653, cen. 
den. 103 S.Ct. 1362, 84 L.Ed.2d 382—U.S. v. Sag¬ 
er, CAArk., 743 F.2d 1261, cert. den. 105 S.Ct. 
1196, two cases 84 L.Ed.2d 341. 

D.C.—US. v. Thornton, C.A., 746 F.2d 39, 241 U.S. 
AppJD.C. 46. 

U.a V. Segovia-Melgar, D.C., 595 F.Supp. 753. 
Cal.—People v. Hehnquist, 4 Dist., 207 Cal.Rptr. 718, 
161 C.A.3d 609, 162 CA.3d 202e. 

Fla.—State v. Bernie, App. 2 Dist., 472 So.2d 1243. 
La.—State v. Wood, App. 2 Cir., 457 So.2d 206. 

Va.—McCary v. Com., 321 S.E2d 637. 228 Va. 219. 
S ea r ch based on invalid condition for defend- 
- ant's release 

CaL—People v. Barbarick, 214 CaLRptr. 322, 168 
CA.3d 731, review den. 

Fadally Invalid warrant precludes good faith 
exception 

Fla.—State v. Roes, App. 4 Dist., 471 So.2d 196, cert, 
den. 106 S.Ct. 312, 88 L.Ed.2d 289. 

Good frith exception 

U.S.—U.S, v. Gant, C.A.Tex., 759 F.2d 484, reh. den. 
765 F.2d 1120, cert. den. 106 S.Ct. 149, 88 L.Ed.2d 
123. 

Ala.—Walker v. State, CrApp., 462 So.2d 794. 

Aik— Tohnd v. State, 688 S.W.2d 718, 285 Ark. 415, 
cert den. 106 S.Ct 311, 88 L.Ed.24 288. 

Fla.—State v. Wildes; App. 5 Dist, 468 So.2d 530. 
La.—Stale v. Shannon, App.lCir., 472 So.2d 286, writ 
den. 476 So.2d 349. 

However, such exception does not 
apply to a warrant which is void on its 
face and therefore cannot support a 
claim of good faith. 73 60 The exclusion¬ 
ary rule is not applied automatically to 
suppress evidence seized pursuant to a 


search which in some way violates 
rules of criminal procedure relating to 
the issuance and execution of search 
warrants . 7365 

73.60 Ohio-State v. Spaw, 480 N.E2d 1138, 18 
Ohio App.3d 77, 18 O.B.R. 242. 

73.65 Pa.—Com. v. Mason, 490 A.2d 421, 507 Pa. 
396. 

74. U.S.-Green v. U.S., C.A.Okl., 386 F.2d 953, app. 
after remand 411 F.2d 588. 

Ala.—Loyd v. State, 186 So.2d 731, 279 Ala. 447. 
Alaska—Goss v. State, 390 P.2d 220. Cert. den. 85 
S.Ct. 118, 379 U.S. 859, 13 L.Ed.2d 62. 

Ariz.—State v. Navallez, 457 P.2d 297, 10 Anz.App. 
135. 

Ark—Durham v. State, 471 S.W.2d 527, 251 Ark 164. 
Cal.—People v. Freund, 119 Cal.Rptr. 762, 48 C.A.3d 
49. 

Colo.—People v. Godinas, 490 P.2d 945, 176 Colo 391. 
Conn.—State v Femgno, 256 A.2d 795, 5 Conn.Gr. 
468. 

Del—State v. Wolf, 164 A.2d 865, 3 Storey 88—Down¬ 
ing v. State, 188 A.2d 224, 5 Storey 438. 

Fla.—State v. Rickard, 420 So.2d 303. 

Ga.—Barron v. State, 137 S.E2d 690, 109 GaApp. 
786—Windsor v. State, 178 S.E.2d 751, 122 Ga. 
App. 767. 

Hawaii—State v. Evans, 372 P 2d 365, 45 Haw. 622. * 
Ill.—People v. Theo, 273 N.E.2d 498, 133 Ill.App.2d 
684. 

Ind.—McChlan v. State, 225 N.E2d 762 248 Ind. 218. 
Iowa-State v. Halverson, 155 N.W.2d 177, 261 Iowa 
530—State v. Smith. 178 N.W.2d 329. 

Ky.—Ballard v. Com, 462 S.W.2d 905. 

Me.—State v. Brochu, 237 A.2d 418. 

Md.—Haley v. State, 253 A.2d 424, 7 Md-App. 18. 
Mass.—Com. v. Wojcik, 266 N.E2d 645, 358 Mass. 
623. 

Mich.—People v. Carter, 197 N.W.2d 57, 387 Mich. 
397. 

Minn.—State v Holmes, 140 N.W.2d 610, 273 Mmn. 
223. 

State v. Harut, App., 372 N.W.2d 363. 

Miss.—Routh v. State, 230 Sa2d 562. 

Mo.—State v. Ross, 438 S.W 2d 8. 

Mont.—State v. Langan, 445 P.2d 565, 151 Mont. 
558—Application of Gray, 473 P.2d 532, 155 
Mont. 510. 

NJ.—State v. Scrotsky, 189 A.2d 23, 39 NJ. 410. 
N.M.—State v. Milkr, 412 P.2d 240, 76 N.M. 62, app. 

1 after remand 440 P.2d 792, 79 N.M. 117—State v. 
Lattin. 428 P.2d 23, 78 N.M. 49. 

N.Y.—People v. Helmus, 269 N.Y.S.2d 613, 50 Misc.2d 
47-People v. Madow, 303 N.Y.S.2d 974, 60 
Misc.2d 742. 

N.C.—State v. McCloud, 173 S.E2d 753, 276 NlC. 518. 

State v. Milton, 173 S.R2d 60, 7 N.C.App. 425. 
N.D.—State v. Manning, 134 N.W.2d 91—State v. 
Dove, 182 N.W.2d 297. 

Ohio—State v. Griffie, 234 N.E2d 601, 13 Ohio App.2d 
187—State v. Reese, 251 N.E2d 1, 19 Ohio App.2d 
303. 

Okl—England v. State, Cr„ 488 P.2d 1347. 

Pa.—Pennsylvania Liquor Control Bd. v. Leonardziak, 
233 A.2d 606, 210 PaSuper. 511—Com. v. 
McCloskey, 272 A.2d 271, 217 PaSuper. 432. 

R. I.—State v. Moore, 256 A.2d 197, 106 R.I. 92. 

S. C.—State v. Hill, 138 S.E2d 829, 245 S.C. 76—State 

v. Easterling, 185 S.E2d 366, 257 S.C 239. 

S.D.—State v. Kietzke, 186 N.W.2d 551, 85 S.D. 502. 
Tenn.—Fox v. State, 383 S.W.2d 25, 214 Tenn. 694, 
cert. den. 85 S.Ct. 938, 380 U.S. 933, 13 LEd.2d 
820. 

Tex.—Brown v. State, Cr., 443 S.W.2d 261—Powers v. 

State, Cr., 456 $.W.2d 97. 

Utah—State v. Kent, 432 P,2d 64, 20 Utah2d I. 

Vt.—State v, Stewart, 274 A.2d 500, 129 Vt. 175. 
Va.—Lee Art Theatre, Inc. v. Com., 170 S.E2d 769, 
210 Va. 315. 

Wash.—State v. Jordan, 487 P.2d 617, 79 Wash.2d 480. 
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Wis.—Alston v. State, 140 N.W.2d 286, 30 WisJd 
88—State ex rel. Furlong v. County Court for 
Waukesha County, 177 N.W.2d 333, 47 Wis.2d 
515. 

In Oregon 

(3) In subsequent cases the text rule is followed. 
Or.—State v. Chinn, 373 P.2d 392, 231 Or. 259-State 
v. Johnson, 374 P.2d 481, 232 Or. 118—State v 
Elkins, 422 P.2d 250, 245 Or. 279. 

State v. Gassner, 488 P.2d 822, 6 Or.App. 452- 
State v. Hogg, 490 P.2d 198, 7 Or.App. 99. 

Constitutional provision precluding good frith 
exception 

N.J.—State v. Novembrino, 491 A,2d 37, 200 NJ.Super 
229. 

Searches by school officials 
Cal.—Gordon J. v. Santa Ana Unified School Dist., 4 
Dist., 208 Cal-Rptr. 657, 162 C.A.3d 530. 

Oral testimony 

Hawaii—State v. Evans, 372 P.2d 365, 45 Haw. 621 
Forfeitures, penalties or similar sanctions 
N.Y.—Leograde v. State Liquor Authority, 268 N.Y. 
S.2d 433, 25 A.D.2d 225, revd. on oth. grds. 227 
N.E2d 302, 19 N.Y.2d 418, 280 N.Y.S.2d 381. 
Admissibility depends on reasonableness 
U.S.—U.S. v. White, D.cni., 549 F.Supp. 777. 

Cal.—Nugent v. Superior Court for San Mateo County, 
App., 62 Cal.Rptr. 217—People v. Eggleston, 93 
Cal.Rptr. 776, 15 C.A.3d 1026, cert. den. 92 S.Cl 
569, 404 U.S. 1002, 30 L.Ed.2d 555. 

Fla.—Carter v. State, App., 199 So.2d 324. 

Ga.—Croker v. State, App., 150 S.E.2d 294, 114 Ga. 
App. 43. 

N.Y.—People v. Kisin, 280 N.Y.S.2d 615, 28 A.D.2d 
654. 

N.C.—State v. Reams, 178 S.E2d 65, 277 N.C. 391, 
cert. den. 92 S.Ct. 133,'404 U.S. 840, 30 EEdJd 
74. 

Items not inclQded in Inventory return 
N.Y.—People v. Fusaro, 279 N.Y.S.2d 126, 53 Misc.2d 
510. 

Test of reasonableness ‘ 

Ark.—Petty v. State, 411 S.W.2d 6, 241 Ark. 911. 
Or.—State v. Ramon, 432 P.2d 507, 248 Or. 96. 
Purpose of rule 

Md.—Dorsey v. State, 232 A.2d 900, 2 Md.App. 40. 
N.Y—People v. Cardaio, 294 N.Y.S.2d 579, 30 A,D.2d 
843, am. on oth. grds. 250 N.E.2d 227, 24 N.Y.2d 
988, 302 N.Y.S.2d 818. 

Warrant not served 

Miss.—Boyd v State, 204 So.2d 165. 

Taint of illegal search dissipated 
Cal.—People v. Kanos, 74 CaLRptr. 902, 450 P.2d 278, 
70 C.2d 381. 

Noncompliance with entry procedures of statute 
Pa—Com. v. Riccardi, 283 A.2d 719, 220 Pa.Super, 72. 
Judicially created remedy 
Ga.—State v. Young, 216 S.E2d 586, 234 Ga. 488, cert 
den. 96 S.Ct. 576, 423 U.S. 1039, 46 LEd.2d 413. 

Exclusionary rule not as extensive as Fourth 
* Amendment 

Ga.—State v. Young, 216 S.R2d 586, 234 Ga. 488, cert, 
den. 96 S.Ct 576, 423 U.S. 1039, 46 L.Ed.2d 413. 
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75. Ala.— Maples v. State, 214 So.2d 70Q, 44 Ala App. 

491. 

Ill-—People v. Norris, 220 N.R2d 213, 35 IlL2d 24a 
Mich.—People v. Gunn, 190 N.W.2d 793, 34 Mich. 
App 106, cause remd. 188 N.W.2d 896, 385 Mich. 
776, app. after remand 211 N.W.2d 84, 48 Mich. 
App. 772. 

Mo.—State v. Young, 425 S.W.2d 177-State v. Fields, 
442 SW.2d 30. 

N.M.—State v. Daliymple, App., 458 P.2d 96, 80 N.M. 

492. 
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N.C.—State v. Richardson, 185 S.E.2d 102, 279 N.C. 

’ 621. 

Okl—Harrell v. State, Cr, 379 P.2d 706—Allen v. 
State, Cr., 400 P.2d 463. 

Tex.— Young v. State, Cr„ 447 S.W.2d 911—Ansley v. 
State, Cr., 468 S.W.2d 862. 

76, Mich.—People v, Jordan, 191 N.W.2d 58, 34 
Mich.App. 360, cert. den. 92 S.Ct. 1616, 406 U.S. 
908, 31 L.Ed.2d 818. 

j^y.—People v, Estrada, 253 N.Y.S.2d 876, 44 Misc.2d 
452, revd. on oth. grds. 280 N.Y.S.2d 825, 28 
AD.2d 681, affd. 244 N.R2d 57, 23 N.Y.2d 719, 
296 N.Y.S.2d 364, cert. den. 89 S.Ct. 1295, 394 
U.S. 953, 22 L.Ed.2d 488. 

Pt.—Com. v. Macek, 279 A.2d 772, 218 Pa.Super. 124. 

Com. v. Cordero, 15 Bucks 311. 

Wifc-Day v. State, 187 N.W.2d 790, 52 Wis.2d 122. 
Book seized without preliminary adjudication of 
obscenity properly suppressed 
Cam.—State v. Anonymous (1972-3), 296 A.2d 108, 6 
Conn.Cir. 655. 

Evidence suppressed 

Mich.—People v. Haddad, 332 N.W.2d 419, 122 Mich. 
App. 229. 
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77, Iowa-State v. Smith, 178 N.W.2d 329. 

Okt—Story v. State, Cr., 452 P.2d 822. 

Tenn.—Larkins v. State, 37 S.W.2d 459, 213 Tenn, 520. 

Accused may make illegally seized 
evidence admissible by his testimony 
on direct examination. 77 - 5 

77.5. Tenn.—Tooley v. State, 448 S.W.2d 683, 1 
Tenn.Cr.App. 652—Armstrong v. State, 464 
S.W.2d 312, 3 Tenn.Cr.App. 505. 

78. U.S.—Maxwell v. Stephens, D.GArk., 229 
F.Supp. 205, affd., C.A., 348 F.2d 325, cert. den. 
86 S.Ct. 387, 382 U.S. 944, 15 L.Ed.2d 353, reh. 
den. 86 S.Ct. 532, 382 U.S. 1000, 15 L.Ed.2d 490. 

CaL—Anderson v. Superior Court for Los Angeles 
County, 88 Cal.Rptr. 617, 9 C.A.3d 851—People v. 
Superior Court for Los Angeles County, 89 Cal. 
Rptr. 316, 10 C.A.3d 122. 

Del.—Schaffer v. State, 184 A.2d 689; 5 Storey 115, 
cert den. 83 S.Ct. 1882, 374 U.S. 834, 10 L.Ed.2d 
1056. 

Minn.—State v. Bryant, 117 N.W.2d 800, 287 Minn. 
205. 

OkL—Murphy v. State, 245 P.2d 741, 95 Okl.Cr. 333— 
Harrell v. State, Cr., 379 P.2d 706—Brinlee v. 
State, Cr., 403 P.2d 253—Thompson v. State, Cr., 
444 P.2d 849. 

Derivatives 

Wash,—State v. O’Bremski, 423 P.2d 530, 70 Wash.2d 
425. 

Facts and circumstances presented to officer at 
time as test 

CaL—People v. Tuby, 5 Cal.Rptr. 614,180 C.A.2d 574. 
Determining reasonableness of arrest 
Cal.—People v. Shepard, 28 Cal.Rptr. 297, 212 C.A.2d 
697. 

Purpose of rule 

CaL—Renters v. Superior Court of Alameda County, 87 
CaLRptr. 202, 470 P.2d 11, 2 C.3d 659. 
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79. Ala.—Pate v. State, App., 165 So.2d 127, 42 
Ala.App. 350, cert. den. 165 So.2d 128, 276 Ala. 
706. 

Colo.—People v. Vigil, 489 P.2d 588, 175 Colo. 373. 
FUrf—Kirkland v. State, App., 190 So.2d 626. 

Ky.—Childers v. Com., 407 S.W.2d 134. 

Man.—Com. v. McCleery, 186 N.R2d 469. 345 Mass. 
151—Com. v. Lehan, 196 N.R2d 840, 347 Mass. 
197. 

Mich.—People v. Kaigler, 118 N.W.2d 406, 368 Mich. 
281. 

Miaa.—Harkins v. State, 193 So.2d 133. 
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U.S. ex rel. Turco v. Dross, D.C.N.Y., 224 
F.Supp. 142. 


N.Y.—People v. Savino, 248 N.Y.S.2d 984, 20 A.D.2d 
901, affd. 205 N.R2d 536, 15 N.Y.2d 778, 257 
N.Y.S.2d 345. Adhered to 239 N.R2d 209, 22 
N.Y.2d 732, 292 N.Y.S.2d 115. 

80, Cal.—People v. Martmes, 39 Cal.Rptr. 526, 228 
C.A.2d 245. 

Ky.—Nichols v. Com., 408 S.W.2d 189. 

82.5, U.S.—Fahy v. State of Conn., Conn., 84 S.Ct. 

229, 375 U.S. 85, 11 L.Ed.2d 171. 

Ala.—Duncan v. State, 176 So.2d 840, 278 Ala. 145. 
HI.—People v. One 1968 Cadillac Auto. Vm No. 

J8316714, 281 N.R2d 776, 4 IU.App.3d 780. 
N.Y.—People v. Tortorice, 274 N.Y.S.2d 532, 26 
A.D.2d 902. 

83. Ala.—Duncan v. State, 176 So.2d 840, 278 Ala. 
145. 

Ariz.—State v. Hunt, 406 P.2d 208, 2 Ariz.App. 6. 
Cal.—Kaplan v. Superior Court of Orange County, 491 
P.2d 1, 98 Cal.Rptr. 649, 491 P.2d 1, 6 C.3d 150, 
app. dism. 92 S.Ct. 2452, 407 U.S 917, 32 LEd.2d 
803. 

Conn.—State v. Penna, Cir., 241 A.2d 385, 5 Conn.Cir. 
44. 

Idaho—State v. Bitz, 404 P.2d 628, 89 Idaho 181. 
Ill.—People v. Abrams, 271 N.E.2d 37, 48 I11.2d 446. 
Iowa—State v. Hagen, 137 N.W.2d 895, 258 Iowa 
196-State v. Taylor, 144 N.W.2d 289, 260 Iowa 
634. 

Ky.—Johnson v. Com., 443 S.W.2d 20. 

Md.—Jones v. State, 283 A.2d 184, 13 Md.App. 309. 
Minn.—State v. Pietraszewski, 172 N.W.2d 758, 285 
Minn. 212. 

NJ.—State v. Wade, 240 A.2d 689, 99 NJ.Super. 550. 
N.Y.—People v. Paulin, 308 N.Y.S.2d 883, 33 A.D.2d 
105, affd. 255 N.R2d 164, 25 N.Y.2d 445, 306 
N.Y.S.2d 929. 

People v. Christman, 307 N.Y.S.2d 545, 61 
Misc.2d 1084. 

Or.—State v. Williams, 432 P.2d 679, 248 Or. 85. 
S.C.—State v. Daniels, 167 S.R2d 621, 252 S.C. 591. 
“Poison tree” doctrine 

Ariz.—State v. Hubka, 461 P.2d 103, 10 ArizApp. 595. 
Ark.—Walton v. State, 431 S.W.2d 462, 245 Ark. 84, 
app. after remand 439 S.W.2d 801, cert. den. 90 
S.Ct. 260, 396 U.S. 930, 24 L.Ed.2d 228. 

Cal.—People v. Johnson, 75 Cal.Rptr. 401, 450 P.2d 
865, 70 C.2d 541, 43 A.L.R,3d 366, cert. den. 89 
S.Ct. 2120, 395 U.S. 969, 23 L.Ed.2d 758. 

Kan.—State v. Lekas, 442 P.2d 11, 201 Kan. 579. 
Wash.—State v. O’Bremski, 423 P.2d 530, 70 Wash.2d 
425. 

Exclusionary rule subject to limitations 

U.S.—U.S. v. Edmons, C.A.N.Y., 432 F.2d 577. . 

Dess v. State of Mont, D.C.Mont., 312 F.Supp. 
1325, affd., C.A., 450 F.^d 939. 

N.Y.—People v. De Salvo, 304 N.Y.S.2d 310, 60 
Misc.2d 860, affd. 3199 N.Y.S.2d 582, 36 A.D.2d 
795, affd. 295 N.E.2d 750, 32 N.Y.2d 12, 343 
N.Y.S.2d 310, 60 Misc.2d 860, affd. 319 N.Y.S.2d 
919, 39 L.Ed.2d 474. 

Direct as well as indirect products of illegal 
search 

Cal.—People v. Edwards, 80 Cal.Rptr. 633, 458 P.2d 
713, 71 C.2d 1096. 
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83.5. Cal.—People v. Garay, 56 Cal.Rptr. 55, 247 
GA.2d 833, cert. den. 88 S.Ct. 1639, 390 U.S. 
1043, 20 L.Ed.2d 304. 

Mo.—State v. Simone, 416 S.W.2d 96. 

84. Cal.—People v. Garay, 56 Cal.Rptr. 407, 23 
C.A.3d 536. 

Mich.—People v. Pierce, 181 N.W.2d 285, 25 Mich. 
App. 348. 

88 . U.S.—Terry v. State of Ohio, Ohio, 88 S.Ct. 1868, 
392 U.S. 1, 20 L.Ed.2d 889. 

D’Argento v. U.S., C.A.CaL, 353 F.2d 327, cert, 
den. 86 S.Ct. 1591, 384 U.S. 963, 16 L.Ed.2d 
675—Trusty v. State of Okl., C.A.Okl., 360 F.2d 
173. 


Ala.—Duncan v. State, 176 So.2d 840, 278 Ala. 145^- 
Loyd v. State, 186 So.2d 731,279 Ala. 447—Segars 
v. State, 220 So.2d 882, 283 Ala. 694. 

Alaska—Moms v. State, 473 P2d 603—Robinson v. 
State, 489 P 2d 1271. 

Ariz.—State v. Navallez, 457 P.2d 297, 10 Ariz.App. 
135—State ex rel. Berger v. Cantor, 479 P.2d 432, 
13 ArizApp. 555. 

Ark.—Searcy v. State, 431 S.W.2d 477, 245 Ark. 159- 
Tygart v. State, 451 S.W.2d 225, cert. den. 91 S.Ct 
50, 400 U.S. 807, 27 L.Ed.2d 36-Scott v. State, 
463 S.W.2d 404, 249 Ark. 967. 

Cal.—People v. James, 95 CaLRptr. 121,17 GA.3d 463. 
Colo.—People v. Greathouse, 476 P.2d 259, 173 Colo. 
103—People v. Aguilar, 477 P.2d 462, 173 Colo. 
260-People v. Henry, 482 P.2d 357, 173 Colo. 
523. 

Conn.—State v. Elliott, 215 A.2d 108, 153 Conn. 147- 
State v. DeMartin, 216 A.2d 204, 153 Conn. 708— 
Hing Wan Wong v. Liquor Control Commission, 
273 A.2d 709, 160 Conn. 1, cert. den. 91 S.Ct. 931, 
401 U.S. 938, 28 L.Ed.2d 218. 

Del.—Riley v. State, 249 A.2d 863, cert. den. 89 S.Ct. 
2016, 395 U.S. 947, 23 L.Ed.2d 465—Aaron v. 
State, 275 A.2d 791. 

Fla.—State v. Parnell, 221 So.2d 129, on remand 233 
So.2d 437—Richardson v. State, 247 SoJ2d 296. 
Harden v. State, App. 2 Dist., 433 So.2d 1378. 
Ga.—Mitchell v. State, 170 S.E.2d 765, 120 GaApp. 
447—Same v. State, 172 S.E.2d 473, 121 Ga.App. 
46, cert. den. 91 S.Ct. 100, 400 U.S. 865, 27 
L.Ed.2d 103. 

Ill.—People v. Morris, 266 N.R2d 444, 131 Ifl.App.2d 
443—People v. Tidwell, 266 N.R2d 787, 133 Ill. 
App.2d 1. 

Ind.—Alcorn v. State, 265 N.R2d 413, 255 Ind. 491- 
Hall v. State, 266 N.R2d 16, 255 Ind. 606. 

Iowa—State v. Evans, 169 N.E2d 200—State v. Baych, 
169 N.W.2d 578. 

Kan.—State v. Bell, 469 P.2d 448, 205 Kan. 380—State 
v. Brooks, 476 P.2d 617, 206 Kan. 9-State v. 
McCoy, 483 P.2d 489, 207 Kan. 87—State v. Dod¬ 
son, 485 P.2d 1010, 207 Kan. 437. 

Ky.—Watkins v. Com., 465 S.W.2d 245. 

La.—State v. Wells, 221 So.2d 50, 253 La. 925. 

Me.—State v. Chapman, 250 A.2d 203—State v. Poulin, 
268 A.2d 475. 

Md.—Frankis v. State, 275 A.2d 532, 11 Md.App. 534. 
Mass.—Com. v. Saville, 233 N.E2d 9, 353 Mass. 458— 
Com. v. Ellis, 254 N.R2d 408, 356 Mass. 574— 
Com. v. Franklin, 265 N,R2d 366, 358 Mass. 
416—Com. v. Moore, 269 N.E2d 636, 359 Mass. 
509. 

Mich.—People v. Miller, 185 N.W.2d 772, 26 Mich. 
App. 665—People v. Johnson, 186 N.W.2d 94, 30 
Mich.App. 284. 

Minn.—State v. Bagley, 175 N.W.2d 448, 286 Minn. 
180—State v. Shore, 183 N.W.2d 776, 289 Minn. 
302—State v. Taylor, 187 N.W.2d 129, 290 Minn. 
515. 

Miss.—Gann v. State, 234 So.2d 627—Amos v. State, 
234 So.2d 630, cert. den. 91 S.Ct 945, 401 U.S. 
942, 28 L.Ed.2d 222—Nobles v. State, 241 So.2d 
826. 

Mo.—State v. Sutton, 454 S.W.2d 481—State v. McCar¬ 
ty, 460 S.W.2d 630. 

State v. Anderson, App., 418 S.W.2d 207. 
Mont—State v. Perkins, 457 P.2d 465, 153 Mont 361. 
Neb.—State v. Collins, 180 N.W.2d 687, 186 Neb. 50, 
cert. den. 91 S.Ct. 2217, 403 U.S. 909, 29 LJ2d.2d 
685. 

Nev.—Hughes v. State, 471 P.2d 245, 86 Nev. 584. 
N.H.—State v. Titos, 220 AJd 154, 107 N.H. 215, cert. 

den. 87 S.Ct 311, 385 U.S. 941, 17 L.Ed.2d 221. 
N.J.—State v. Santos, 243 A.2d 274, 101 NJ.Super. 
98—State v. Frank, 272 A.2d 309, 112 NJ,Super. 
592. 

N.M.—State v, Lucero, 372 P.2d 837, 70 N.M. 268- 
State v. Garcia, 413 P.2d 210, 76 N.M. 171. 

N.Y.—People v. Schatz, 321 N.Y.S.2d 186, 66 Misc.2d 
381. 
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N.G—State v. Reams, 178 S.E.2d 65, 277 N.C. 391, 
cert. den. 92 S.Ct. 133, 404 U.S. 840, 30 L.Ed.2d 
74—State v. Dobbins, 178 S.E2d 449, 77 N.C. 484. 

State v. Can:, 301 S.E.2d 430, 61 N.C.App. 402, 
app. dim. review den. 304 S.E2d 239, 308 N.C. 
545. 

N.D.—State v. Iverson, 187 N.W.2d 1, cert. den. 92 
S.Ct. 322, 404 U.S. 956, 30 L.Ed.2d 273. 

Ohio—State v. Keeling, 182 N.E2d 60-State v. Wald- 
bUlig, 203 N.E2d 361, 1 Ohio St.2d 50. 

State v. Ball, 204 N.E2d 557, 1 Ohio App.2d 
297, app. dim 200 N.E2d 325, 176 Ohio St. 
481—State v. Twitty, 246 N.E2d 556, 18 Ohio 
App.2d 15—State v. Hyde, 268 N.E2d 820, 26 
Ohio App 2d 32. 

Okl—Fischer v. State, Cr., 483 P.2d 1165—Croney v. 
State, Cr., 485 P.2d 1062. 

Or.—State v. Robbins, 474 P.2d 772, 3 Or.App. 472- 
State v. Obieraski, 483 P.2d 467, 5 Or.App 302- 
State v. Knutson, 484 P.2d 875, 5 Or.App. 344. 
Pa.—Com. v. Wright, 243 A.2d 213, 212 Pa.Super. 
257—Com. v. Jackson, 243 A.2d 217, 212 Pa.Su- 
per. 274. 

S.C—State v. Patrick, 177 S.E2d 545, 255 S.C 130- 
Winiams v. Leeke, 184 S.E2d 441, 257 S.C. 104. 
5.D.—State v. Werlingcr, 170 N.W.2d 470, 84 S.D. 
282—State v. Kietzke, 186 N.W.2d 551, 85 S.D. 
502. 

Tenn.—Gamer v. State, 423 S.W.2d 480, 220 Term. 680. 
Conboy v. State, Cr., 455 S.W.2d 605,2 Tenn.Cr. 
App. 535—Lang v. State, 457 S.W.2d 882, 3 Tenn. 
CrApp. 108, cert den. 91 S.Ct. 877, 401 U.S. 923, 
27 L.Ed.2d 826. 

Tex.—Webb v. State, Cr., 467 S.W.2d 449. 

Utah-State v. Tuttle, 399 P.2d 580, 16 Utah2d 288, 
cert den. 86 S.Q. 129, 382 U.S. 872, 15 L.Ed.2d 
lia 

Vt.—State v. Stewart, 274 A.2d 500, 129 Vt. 175-State 
v. White, 274 A.2d 690, 129 Vt. 220-State v. 
Mayer, 283 A.2d 863, 129 Vt. 564. 

Va.—Patlcr v. Com., 177 S.E2d 618, 211 Va. 448, cert, 
den. 92 S.Q. 2445, 407 U.S. 909, 32 L.EdJd 
682—Cosby v. Com., 179 S.E2d 460, 211 Va. 573. 
Wash.—State v. Hackett, 481 P.2d 466, 4 Wash.App. 
360-State v. Duarte, 484 P.2d 1156, 4 Wash.App. 
825. 

Wyo.—Croker v. State, 477 P.2d 122. 

Ultimate or inevitable discovery exception to exclusion¬ 
ary rale see supra $ 657(3). 

Admission by accused 

(2) Other statemen t . 

CaL—People v. Samuels, 58 CaLRptr. 439, 250 C.A.2d 
501, cert den. 88 S.Ct 1404, 390 U.S. 1024, 20 
LEd.2d 281. 

Rstarn of warrant 

(9) Other matters. 

Md— Mills v. State, 279 AJd 473, 12 Md.App. 449, 
cert den. 92 S.CL 2141, 406 U.S. 967, 32 L.Ed.2d 
666 . 

Tenn.—Bowman v. State, 362 S.W.2d 255, 211 Tenn. 
38-State v. Calvert, 410 S.W.2d 907, 219 Tenn. 
534. 

Wk—Stale v. Dombrowski, 171 N.W.2d 349, 44 
Wk2d 486. 

Papers of evidential nature only inadmissible 
Va.—Rees v. Com., 127 S.E2d 406, 203 Va. 850, cert, 
den. S3 S.Q. 1088, 372 U.S. 964, 10 L.Ed.2d 128, 
nh. den. 83 S.CL 1533, 373 U.S. 947, 10 LEd.2d 
702. 

FaBnre to explain purpose of visit 

CaL—People v. Woman, 15 CaLRptr. 833, 195 C.A.2d 
481. 

Articles dropped or abandoned in plain sight of 
officer 

Alaska—Pope v. State, 478 P.2d 801, reh, den. 480 P.2d 
697. 

CaL—People v. Cole, 97 CaLRptr. 792, 20 GA.3d 
548—People v. Rand, 100 CaLRptr. 473,23 GA.3d 
S79. 

D.G— Campbell v. U.S., D.GApp., 273 A.2d 252. 


Fla.—State v. Patterson, App., 252 So.2d 398—Wright 
v. State, App.3Dist., 471 So.2d 155. 

Ill,—People v. Jones, 231 N.E2d 580, 38 IU.2d 427. 

People v, Bndges, 259 N.E2d 626, 123 Ill. 
App.2d 58. 

Md.—Fletcher v. State, 251 A.2d 35, 6 Md.App. 219. 

Mich.—People v. McFadden, 188 N.W.2d 141, 31 
Mich.App 512. 

Mo.—State v. Jefferson, 391 S.W.2d 885. 

Nev.—Manning v. State, 486 P.2d 485, 87 Nev. 299. 

N.M.—State v. Everidge, 424 P.2d 787, 77 N.M. 505. 

N.Y.—People v. Merola, 294 N.Y.S.2d 301, 30 A.D.2d 
963. 

Ohio—State v. Borchard, App., 264 N.E2d 646, 24 
Ohio App.2d 95. 

S.D.—Orricer v. State, 181 N.W.2d 461, 85 S.D. 293. 

Tex.—Hamilton v. State, Cr., 438 S.W.2d 814—Thomp¬ 
son v. State, Cr., 470 S.W.2d 902. 

Evidence obtained by subsequent independent 
lawful search 

U.S.—Segura v. U.S., N.Y., 104 S.Ct. 3380, 82 L.Ed.2d 
599. 

U.S. v. Moreno, C.A.9 (Cal.), 758 F.2d 425. 

Or.—State v. Sanford, 421 P.2& 988, 245 Or. 397. 

Search by Customs Officer 

N.Y.—People v. Serabie, 273 N.Y.S.2d 956, 51 Misc.2d 
914. 

Superior property interest 

U.S.—Warden, Md. Penitentiary v. Hayden, Md., 87 
S.Ct. 1642, 387 U.S. 294, 18 L.Ed.2d 782. 

Inadequate search warrant but probable cause 
for search 

Cal.—People v. Pineda, 62 Cal.Rptr. 144, 253 C.A.2d 
443, cert. den. 88 S.Ct. 1108, 390 U.S. 984, 19 
L.EcL2d 1284. 

NJ.—State v. Brooks, 492 A,2d 390, 201 N.J.Super. 10. 

Lawful frisk 

La.—State v. Walters, App.lCir., 464 So.2d 1052. 
Safety search 

Ohio—State v. Gomes, 474 N.E2d 1219, 16 Ohio 
App.3d 168, 16 O.B.R. 178. 

Video electronic surveillance of common hall 

N.Y.—People v. Winograd, 480 N.Y.S.2d 419, 125 
Misc.2d 754. 

Under municipal authority 

Fla.—State v. Williams, App., 227 So.2d 331. 
Evidence found in “open fields” 

Okl.—Hunsucker v. State, Cr., 475 P.2d 618. 

Miranda warnings not required 

Mich.—People v. Walker, 183 N.W.2d 871. 27 Mich. 
App. 609. 

Articles discovered fcy observation without tres¬ 
pass 

Cal.—People v. Lanthier, 97 Cal.Rptr. 297, 488 P.2d 
627, 5 C.3d 751. 

People v. Petersen, 100 Cal.Rptr. 590, 23 GA.3d 
883. 

Ind.—Presley v. State, 284 N.E2d 526, 152 IncLApp. 
637. 

Iowa—State v. King, 191 N,W.2d 650, cert. den. 92 
S.Ct. 1617, 406 U.S. 908, 31 LEd.2d 819. 

Kan—State v. Boyle, 486 P.2d 849, 207 Kan. 833. 

Ky.—Wilson v. Com., 475 S.W.2d 895. 

Mo.—State v. Stoner, 473 S.W.2d 363. 

Mont.—State v. Murdock, 500 P.2d 387, 160 Mont. 95. 

Nev.-Menca v. State, 488 P.2d 1161, 79 Wash.2d 719. 

N.Y.—People v. Somas, 327 N.Y.S.2d 779, 68 Misc.2d 
450. 

N.C.—State v. Fry, 185 S,E2d 256, 13 N.GApp. 39, 
cert. den. 186 S.E2d 514, 280 N.C. 495—State v. 
Harvey, 185 S.E2d 601, 13 N.C.App. 433, affd. 
187 S.E2d 706, 281 N.C 1. 

Okl.—Mallard v. State, 490 P.2d 1383, cert. den. 93 
S.Q. 239, 409 U.S. 912, 34 L.Ed.2d 173. 

S.C.—State v. Crowe, 188 S.E2d 379, 258 S.C. 258, 
cert. den. 93 S.Ct. 691, 409 U.S. 1077, 34 LEd.2d 
666 . 
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Tenn.—Shelton v. State, Cr., 479 S.W.2d 817, cert den. 

93 S.Ct. 65, 409 U.S. 852, 34 LEd.2d 95. 

Tex.—Schulbach v. State, Cr., 474 S.W.2d 920. 

Wyo.—Lonquest v. State, 495 P.2d 575. Cert, den, 93 
S.Ct. 432, 409 U.S. 1006, 34 LEd.2d 299. 

Noncompliance with entry procedures of statnfe 

Cal.—People v. Minervini, 98 CaLRptr. 107, 20 GAJc 
831 

Tex.—Martinez v. State, Cr., 473 S.W.2d 520. 

Evidence within permissible scope of search 
warrant 

Del.—Herhal v. State, 283 A.2d 482. 

Or.—State v. Garrett, 489 P.2d 994, 7 Or.App. 54- 
State v. Redeman, 496 P.2d 230, 9 Or.App. 329. 
Tex.—Valdez v. State, Cr., 472 S.W.2d 754. 

Va.—Clere v. Com., 184 S.E2d 820, 212 Va. 471 
Evidence disclosed by lawful "stop and frisk” 
Wash.—State v. Howard, 502 P.2d 1043, 7 WashApp. 
668 . 

Inventory requirements for search warrant hup. 

plicable to seizures without warrant 
Mass.—Com. v. DeMasi, 283 N.E2d 845, 362 Mass. 51 
Minn.—State v. Van Wert, 199 N.W.2d 514, 294 Minn. 
464. 

Evidence not within permissible scope of search 
warrant inadmissible 
Miss.—Scott v. State, 266 So.2d 567. 

Obscenity materials suppressed as beyond per¬ 
missible scope of search warrant 
N.Y.—People v. Abronovitz, 286 N.E2d 721, 31 
N.Y.2d 160, 335 N.Y.S.2d 279. 

When seizure includes items within and those 
beyond search warrant only latter excluda¬ 
ble 

Cal.—People v. Superior Court In and For Santa Clara 
County, App., 103 CaLRptr. 874, 27 C.A.3d 404, 
NJ.—State v. Dye, 291 A.2d 825, 60 NJ. 518, cert 
den. 83 S.Ct. 699, 409 U.S. 1090, 34 L.Ed.2d 675. 

General exploratory search suppressible 

Cal.—People v. Albritton, App., 187 CaLRptr. 652,138 
CA.3d 79. 

Evidence discovered after illegal initial entry 

U S.—Massachusetts v. Sheppard, Mass., 104 S.Ct 
3424, 82 LEd.2d 737, on remand 476 N.E2d 541, 
394 Mass. 381. 

U.S.—U.S. v. Williams, C.A.Iowa, 737 F.2d 735. 
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88.5. Cal.—People v. Sirak, 82 CaLRptr. 716, 2 
GA.3d 608. 

Colo.—Hernandez v. People, 385 P.2d 996, 153 Colo, 
316—Casias v. People, 415 P.2d 344, 160 Colo 
152, cert. den. 87 S.Ct. 523, 385 U.S. 979, 17 
L.EdJd 441. 

Ga.—Hutto v. State, App., 156 S.E2d 498, 116 Ga 
App. 140. 

Ind.—Mann v. State, 292 N.E2d 635, 155 IncLApp 
261. 

Ky.—Johnson v. Com., 443 S.W.2d 20. 

Md.—Nichols v. Warden of Md. House of Correction. 
194 A.2d 444, 232 Md. 663—Brooks v. State, 20C 
A.2d 177, 235 Md. 23. 

Lievers v. State, 241 A.2d 147, 3 Md.App. 597- 
Knight v. State, 254 A.2d 379, 7 Md.App. 282 
Miss.—Strode v. State, 231 So.2d 779. 

NJ.—State v. Miller, 220 A.2d 409, 47 NJ. 273. 
N.Y.—People v. Reason, 276 N.Y.S.2d 196, 52 MiscJc 
425—People v. Sher, 329 N.Y.S.2d 2, 68 MiscJc 
917. 

N.C.—State v. Blackburn, 170 S.E2d 501, 6 N.GApp 
510. 

Or.—State v. Davis, App., 496 P.2d 923, 9 Or.App. 412 
Pa.—Com. v. Chilengarian, 257 A.2d 279, 215 Pa.Su 
per. 112. 

Com. v. Schroeder, 78 York 171. 

Tenn.—Uoyd v. State, 440 $.W.2d 797. 
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Tex.—Taylor v. State, Cr„ 421 S.W.2d 403, cert. den. 

89 S.Q. 241, 393 U.S. 916, 21 L.Ed.2d 201-Cor- 
bitt v. State, Cr., 445 S.W.2d 184. 

Evidence obtained in the course of 
making a permissible inventory of the 
contents of a motor vehicle has been 
held to be admissible. 8815 

88.15. U.S.-U.S. v. Boyd, CAAla., 436 F.2d 1203. 

Cal.— People v. Superior Court of Sacramento County, 

80 CaLRptr. 209, 275 C.A.2d 631—People v. 
Marchese, 80 Cal.Rptr. 525, 275 C.A2d 1007- 
People v. Cook, 80 Cal.Rptr. 528, 275 C.A,2d 
970—People v. Padilla, 93 Cal.Rptr. 554, 15 
CA3d 1010. 

Fla.—State v. Ruggles, App., 245 So.2d 692. 

Md.—Plitko v. State, 272 A.2d 669, 11 Md.App. 35. 

Miss.— Jackson v. State, 243 So.2d 396, app. after re¬ 
mand 261 So.2d 126. 

Xex.—Vaughn v. State, Cr., 459 S.W.2d 869. 

Va.— Cabbler v. Com., 184 S.R2d 781, 212 Va. 520, 
cert. den. 92 S.Ct. 1501, 405 U.S. 1073, 31 L.Ed.2d 
807. 

§ 657(6).-Waiver of Ob¬ 

jections; Consent to 
Search 

88.50. U.S.—Brown v. Stephens, D.CArk., 246 
ESupp. 1009. 

Alaska—Johnson v. State, 486 P.2d 379. 

Aria.—State v. Graham, 401 P.2d 141, 97 Ariz. 408. 

Ark.—Maxwell v. State, 370 S.W.2d 113, 236 Ark. 
694—Ward v. State, 420 S.W.2d 540, 243 Ark. 472. 

Cal.—People v. Dunaway, 35 CaLRptr. 154, 222 C.A.2d 
322. 

Ga.—Trull v. Smith, 177 S.R2d 73, 226 Ga. 665. 

Ill-People v. Ikerd, 188 N.E.2d 12, 26 D1.2d 573, cert, 
den. 83 S.Q. 1915, 374 U.S. 850, 10 L.Ed.2d 
1071—People v. Jackson, 190 N.R2d 823, 28 IlL2d 
37. 

Iowa—Dunek v. District Court of Lee County, 140 
N.W.2d 372,258 Iowa 673—Kenney v. Haugh, 163 
N.W.2d 428, cert den. 89 S.Q. 2014, 395 U.S. 943, 
23 L.Ed.2d 461—State v. Evans, 169 N.W.2d 200.. 

Kan.—State v. Emory, 391 P.2d 1013, 193 Kan. 52, 
cert den. 85 S.Ct. 200, 379 U.S. 906, 13 L.Ed.2d 
179. 

La.—State v. Stokes, 195 So.2d 267, 250 La. 277—State 
v. Wallace, 224 So.2d 461, 254 La. 477. 

Md.—Gaudio v. State, 230 A.2d 700, 1 Md.App. 455. 

Mass.—Com. v. Lewis, 191 N.E2d 753, 346 Mass. 373, 
cert. den. 84 S.Ct. 704* 376 U.S. 933, 11 L.Ed.2d 
653. 

Miss.—Henry v. State, 174 Soid 348, 253 Miss. 263— 
Pooley v. State, 257 So.2d 212, cert den. 92 S.Ct. 
2492, 408 U.S. 928, 33 L.Ed.2d 340, reh. den. 93 
S.Ct 104, 409 U.S. 899, 34 L.Ed.2d 158. 

Mont—State v. Johnson, 424 P.2d 728. 

NJ.—State v. Ferraro, 195 A.2d 227, 81 N.J.Super. 213. 

N.Y.—People ex rel. Balbot v. Denno, 282 N.Y.S,2d 33, 
28 A.D.2d 919. 

People ex rel. White v. La Vallee, 223 N.Y.S.2d 
135, 

Old.—Watson v. State, Cr., 382 P.2d 449—Ellison v. 
State, Cr., 493 P.2d 837. Cert. den. 93 S.Q. 151, 
409 U.S. 862, 34 L.Ed.2d 109. 

S.D.—State v. Merrill 152 N.W.2d 349, 82 S.D. 609. 

Tenn.—Kelley v. State, Cr., 478 S-W.2d 73. 

Tex.—Gonzales v. State, Cr., 379 S.W.2d 352, cert den. 
85 S.Ct 1346, 380 U.S. 981, 14 L.Ed.2d 274. 

Wash.—State v. Jackovick, 355 P.2d 976, 56 Wash.2d 
915. 

State v. Duarte, 484 P.2d 1156, 4 Wash.App. 
825. 

Wb.—Alston v. State, 140 N.W.2d 286, 30 Wia.2d 88, 

Gvfity ptea 

M<L—putt v. Director of Patuxent Institution, 197 A.2d 
252, 234 Md. 602. 

N.G—State v. Perry, 144 S.R2d 591, 265 N.G 517. 
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No waiver by failure to object at earlier trial 
Ky.—Scamahome v. Com., 376 S.W.2d 686. 

Okl.—Thigpen v. State, Cr., 462 P.2d 270. 

Waiver not shown 

U.S.—Henry v. Williams, D.C.Miss., 299 F.Supp. 36— 
U.S. ex rel. Henderson v Brierley, D.C.Pa., 300 
F.Supp. 638. 

Neb.—State v. Smith, 167 N.W.2d 568, 184 Neb. 363. 
Waiver where no motion to suppress filed before 
or during trial , 

La.—State v. Smith, 267 So.2d 200, 263 La. 75. 
Neb.-State v. Howell, 199 N.W.2d 21, 188 Neb. 687. 
S.D.—State v. Glide, 201 N.W.2d 867, 87 S.D. 1. 
No benefit obtained before asserting right 
N.Y.—People v. De Salvo, 295 N.R2d 750, 32 N.Y.2d 
12, 343 N.YJS.2d 65, cert. den. 94 S.Ct. 1419, 415 
U.S. 919, 39 L.Ed.2d *74. 

. 88.55. Ill.—People v. Perroni, 153 N.R2d 578, 14 
IlL2d 581, cert. den. 79 S.Ct. 899, 359 U.S. 980, 3 
L.Ed.2d 929, reh. den. 79 S.O. 1141, 359 U.S. 
1005, 3 L.Ed.2d 1034, cert. den. 79 S.Ct. 1145, 359 
U.S. 1004, 3 L.Ed.2d 1033. 

La.—State v. Davidson, 177 So.2d 273, 248 La. 161. 
NJ.—State v. Greco, 207 A.2d 363, 86 NJ.Super. 551. 
88.60. Ark.—Martin v. State, 476 S.W.2d 235, 251 
Ark. 1025. 

Cal.—People v. Bloom, 76 Cal.Rptr. 137, 270 C,A.2d 
731—People v. Fry, 76 CaLRptr. 718, 271 CA.2d 
350. 

Ill.—People v. Brooks, 281 N.R2d 326, 51 I11.2d 156. 
Iowa—State v. Sefcheck, 157 N.W.2d 128, 261 Iowa 
1159. 

Kan.—State v. Beasley, 469 P.2d 453, 205 Kan. 253. 
Ky.—Stewart v. Com., 479 S.W.2d 23. 

La.—State v. Mathis, 260 So.2d 625, 261 La. 564. 
Md.—Ciross v. State, 201 A.2d 808, 235 Md. 429. 
Minn.—State v. Armstrong, 194 N.W.2d 293, 292 
Minn. 471. 

N.H.—State v. Baron, 207 A2d 447, 106 N.H. 149. 
N.M.—State v. Romero, App., 447 P.2d 674, 79 N.M. 
649. 

N.Y.—People v. Brosnan, 299 N.Y.SJd 263, 31 AD.2d 
975, affd. 298 N.R2d 78, 32 N.Y.2d 254, 344 
N.Y.S.2d 900. 

N.C.—State v. Colson, 163 S.E.2d 376, 274 N.C. 295, 
cert. den. 89 S.Ct. 876, 393 U.S. 1087, 21 L.Ed.2d 
780. 

Pa.—Com. v. Waughtel 201 A.2d 217, 204 Pa.Super. 
40. 

S.G—Williams v. Leeke, 184 S.R2d 441, 257 S.G 104. 
Tex.—Hill v. State, Cr., 403 S.W.2d 421—Gibson v. 
State, Cr, 423 S.W.2d 330. 

Effect of arrest 

(2) Validity of arrest first must be established before 
consent considered. 

Cal.—People v. Mitchell, 59 CaLRptr. 677, 251 C.A2d 
641. 

(3) Consent held given. 

Xex,—Weeks v. State, Cr, 417 S.W.2d 716, cert. den. 88 
S.Ct. 500, 289 U.S. 996, 19 L.Ed.2d 494—Bennett 
v. State, Cr, 450 S.W.2d 651 

(4) Illegality of arrest following search with consent is 
not bar to admissibility of evidence seized during search. 
NJ.—State v. Price, 260 A2d 877, 108 NJ.Super. 272. 

(5) Consent associated with illegal arrest makes evi¬ 
dence inadmissible. 

Idaho—State v. Berwick, 483 P.2d 670, 94 Idaho 139. 

Accused who voluntarily discloses evidence in re¬ 
sponse to reasonable Inquiry may not later raise conten¬ 
tion of implied threat of unlawful conduct by officers. 
Cal.—People v. Perez, 52 Cal.Rptr. 514, 243 CA2d 
528. 

Fingerprints 

Cal.—People v. Stuller, 89 Cal.Rptr. 158, 10 GA.3d 
582, 41 A.LR.3d 712, cert. den. 91 S.Ct 1205,401 
U.S. 977, 28 LEd.2d 327. 
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89. U.S.—Robbins v. MacKenzie, CA.Me, 364 F,2d 
45, cert. den. 87 S.Ct 215, 385 U.S. 913, 17 
L.Ed.2d 140. 

Ala.—Mead v. State, 164 So.2d 505, 42 AlaApp. 338, 
cert. den. 164 So.2d 508, 276 Ala. 509—Matthews 
v. State, 166 So.2d 383, 42 AlaApp. 406—Knox v. 
State, 172 So 2d 787, 42 Ala. App. 578, cert den. 
172 So.2d 795, 277 Ala. 699. 

Ariz.—State v. Sherron, 463 P.2d 533, 105 Ariz. 277- 
State v. Michael, 483 P.2d 541, 107 Ariz. 126. 

Ark.—Hammond v. State, 428 S.W.2d 639—Walton v. 
State, 431 S.W.2d 462, 245 Ark. 84, app. after 
remand 439 S.W.2d 801, cert den. 90 S.Ct. 260, 
396 U.S. 930, 24 L.Ed.2d 228. 

Cal.—People v. Davis, 71 CaLRptr. 242, 265 C.A.2d 
341—People v. Childs, 84 CaLRptr. 378, 4 C.A.3d 
702. 

Colo.—People v. Bordeaux, 488 P.2d 57, 175 Colo. 441. 

Conn.—State v. Hanna, 191 A.2d 124, 150 Conn. 457. 

DeL—Schaffer v. State, 184 A.2d 689, 5 Storey 115, 
cert. den. 83 S.Ct 1882, 374 U.S. 834, 10 L.Ed.2d 
1056—Steigler v. State, 277 A.2d 662, vac. in part 
on oth. grds. 92 S.Ct 2872, 408 U.S. 909, 33 
L.Ed.2d 760. 

Fla.—Jackson v. State, 132 So.2d 596—Grimes v. State, 
244 So.2d 130. 

Ga.—Ferguson v. State, 126 S.E.2d 798, 218 Ga. 173— 
Abrams v. State, 154 S.E-2d 443, 223 Ga. 216— 
Strickland v. State, 177 S.R2d 238, 226 Ga. 750. 
Tanner v. State, 150 S.E>2d 189,114 GaApp. 35. 

Ill.—People v. Fiorito, 166 N.R2d 606, 19 I11.2d 246, 
cert. den. 81 S.Ct. 113, 364 U.S. 870, 5 L.Ed.2d 
93—People v. McCracken, 197 N.E.2d 35, 30 I11.2d 
425—People v. Koshiol, 262 N.E.2d 446, 45 IU.2d 
573, cert. den. 91 S.Ct 1209, 401 U.S. 978, 28 
L.Ed2d 329. 

People v. Stoafer, 251 N.R2d 108, 112 Ill. 
AppJd 198. 

Kan.—State v. Ward. 427 P.2d 586, 199 Kan. 23—State 
v. Miles, 481 P.2d 1020,206 Kan. 748, cert. den. 92 
S.Ct 313, 404 U.S. 956, 30 L.Ed.2d 272. 

Ky.—Shumate v. Com., 433 S.W.2d 340, cert den. 89 
S.Ct. 1485, 394 U.S. 993. 22 L.Ed.2d 769. 

La.—State v. Pennington, 153 So.2d 876, 244 La. 650. 

Me.—Papolas v. State, 235 A.2d 533—State v. Chap¬ 
man, 250 A.2d 203. 

Md.—Edwards v. State, 253 A2d 764, 7 Md.App. 108. 

Mass.—Com. v. Lehan, 196 N.E.2d 840, 347 Mass. 
197—Com. v. Campbell 226 N.R2d 211, 352 
Mass. 387—Com. v. Garreffi, 245 N.R2d 442, 355 
Mass. 428—Com. v. Lanoue, 251 N.E.2d 894, 356 
Mass. 337. 

Mich.—People v. Nawrocki, 150 N.W.2d 516, 6 Mich. 
App. 46, cert. den. 88 S.Ct 304, 389 U.S 942, 19 
L.Ed.2d 296—People v. Shaw, 157 N.W.2d 811, 9 
MichApp. 558, affd. 173 N.W.2d 217, 383 Mich. 
69. 

Minn.—State ex rel. Branchaud v. Hedman, 130 
N.W.2d 628, 269 Minn. 375, cert dism. 85 S.Ct 
1456, 381 U.S. 907,14 L.Ed.2d 289—State v. Geb- 
hard, 137 N.W.2d 168, 272 Minn. 336. 

State v. Stewig, 161 N.W.2d 673, 281 Minn. 331. 

Mont.—State v. Moran, 384 P.2d 777,142 Mont. 423— 
State v. Braden, 460 P.2d 85, 154 Mont. 90. 

Neb.—State v. Fiegl, 171 N.W.2d 643, 184 Neb. 704- 
State v. Holloway, 187 N.W.2d 85, 187 Neb. 1. 

Nev.—Whitley v. State, 386 P.2d 93, 79 Nev.‘ 406. 

NJ.—State v. Green, 258 A.2d 889, 55 NJ. 13. 

State v. Zurawski, 215 A2d 564, 89 NJ.Super. 
488, affd. 219 A.2d 614, 47 NJ. 160. 

N.M.—State v. Romero, App., 447 P.2d 674, 79 N.M, 
649—State v. Carlton, App., 495 P.2d 1091, 83 
N.M. 644, cert. den. 495 P.2d 1078, 83 N.M. 631. 

N.Y.—People v. Matthews, 251 N.Y.S.2d 736, 21 
A.D.2d 883—People v. Mosley, 272 N.Y.S.2d 493, 
26 A.D.2d 668. 

N.C.—State v. Little, 154 S.E2d 61, 270 N.G 234- 
State v. Kinley, 154 S.E2d 95, 270 N.C. 296-State 
v. Craddock, 158 S.R2d 25, 272 N.G 160-State v. 
Colson, 163 S.R2d 376-State v. Vestal, 180 S.R2d 
755, 278 N.G 561, app, after remand 195 S,R2d 
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297,283 N.C. 249, cert, den 94 S.Ct. 157,414 V S. 

874, 38 LEd.2d 114. 

Ohio—State v. Houchin, 234 N.E, 2 d 597, 13 Ohio St 2d 
90. 

City of South Euclid v Di Franco, 206 N E.2d 
432, 4 Ohio Misc. 148. 

Or.—State v. Evans, 407 P.2d 621, 241 Or. 567—State 
v. Keys, 419 P.2d 943, 244 Or. 606. 

Pa.—Com. v. Waughtel, 201 A.2d 217, 204 Pa.Super. 
40-Com. v. Anderson, 222 A.2d 495, 208 Pa.Su¬ 
per. 323. 

Tenn.—Thurman v. State, 455 S.W.2d 177, 2 Tenn.Cr. 

App. 479, cert. den. 91 S.Q. 930, 401 U.S. 938, 28 
L.Ed.2d 218, 

Tex.—Oliver v. Stole, Cr.App., 414 S.W. 2 d 679—Eggle¬ 
ston v, Stole, Cr„ 422 S.W.2d 460-Elliott v. State, 

Cr., 444 S.W.2d 914—Clark v. State, Cr., 447 
S.W.2d 168. 

Utah—State v. Lopez, 451 P.2d 772, 22, Utah2d 257. 
Wash.—State v. Young, 458 F.2d 8 , 76 Wash.2d 551. 
Entry to premises by invitation of defendant 
Cal.—People v. Albert, 6 CalRptr. 473, 182 C.A.2d 
729. 

Me.—State v. Chapman, 250 A.2d 203. 

Consent while under arrest to search disclosing 
evidence of another offense 
Ga—Barron v. State, 137 S.E.2d 690, 109 Ga.App. 
786—Crider v. State, 151 S.E.2d 792, 114 Ga.App. 

523. 

Consent in parolee’s release agreement 
N.Y.—People v. Sickler, 306 N.Y.S.2d 168, 61 Misc.2d 
571—People v. Adams, 310 N.Y.S.2d 7, 63 Misc.2d 
52. 

90. U.S.—Bumper v. State of N.C., N.C, 88 S.Ct. 

1788, 391 US, 543, 20 L.Ed.2d 797, app. after 
remand 169 S.E,2d 65, 5 N.C.App. 528, ofFd. 170 
S.E.2d 457, 275 N.C. 670. 

Ala—Rueffert v. State, Cr., 237 So.2d 520, 46 Ala. App. 

36. 

Cal—People v. Johnson, 68 Cal.Rptr. 441, 440 P.2d 
921,68 C.2d 629—People v. Hill, 72 Cal.Rptr. 641, 

446 P.2d 521, 69 C.2d 550, cert. gr. 90 S.Ct. 112, 

396 US. 818, 24 L.Ed.2d 68 . 

Tidwell v. Superior Court In and For Humboldt 
County, 95 CaLRptr. 213, 17 C.A3d 780. 

Del.—State v. Frisby, Super., 245 A.2d 786. 

Fla.—Yant v. State, App., 154 So.2d 908—Koran v. 

State, App., 219 So. 2 d 449, cert. den. 91 S.Ct. 1605, 

402 U.S. 949, 29 L-Ed.2d 119. 

Ga.—Ferguson v. State, 131 S.E.2d 538, 219 Ga. 33, 
cert. den. 84 S.Q. 210, 375 U.S, 913, 11 L.Ed. 2 d 
152. 

Young v. State, App., 148 S.E.2d 461. 

Iowa—State v. King, 191 N,W.2d 650, cert. den. 92 
S.Ct. 1617, 406 US. 908, 31 L.Ed.2d 819. 

Kan.—State v. Grabowski, 479 P.2d 830,206 Kan. 532, 
cert den. 91 $.a 2228, 403 US. 918, 29 LEd.2d 
695. 

Ky.—Bradley v. Com., 439 S.W.2d 61, cert. den. 90 
S.O. 1091, 397 U.S. 974, 25 LEd.2d 268. 

La.—State v. Rose. 271 So.2d 863. 

Md.—Mathis v. Warden, Md. House of Correction, 221 
A.2d 81, 243 Md 682. 

Mo.—State v. Blackwell, 459 S.W.2d 268. 

Nev.—McIntosh v. State, 466 P.2d 656, 86 Nev. 161. 
NJ:—State v. LaDoca, 214 A,2d 423, 89 NJ.Super. 

159—In re State in Interest of C., 296 A. 2 d 102 , 

121 NJSuper. 108. 

N.Y.—People v. Williams, 281 N.Y.S^d 251, 53 
Misc-2d 1086. 

N.G—State v. Blackburn. 170 S.R2d 501, 6 N.C.App. 

510. 

Ohio—State v. Suehy, 277 N.E.2d 459, 31 Ohio Misc. 

265. 

Tenn.—Huffman v. State, 458 S.W.2d 29, 3 Tenn.Cr. 

App. 124. 

Tex.—O’Neal v. State, Cr., 416 S.W.2d 433—Weeks v. 

State, Cr„ 417 S.W.2d 716, cerL den. 88 S.G. 50a 
389 U.S. 996, 19 LEd2d 494. 

Wash.—State v. Oarske, 447 PJd 167, 74 Wash. 2 d 901. 


City of Snohomish v. Swoboda, 461 P.2d 546, 1 
Wash App. 292—State v. Melrose, 470 P.2d 552, 2 
Wash.App 824. 

Mis representation rendering search non consen¬ 
sual 

Mich.—People v Catania, 366 N.W 2d 38, 140 Mich. 
App- 755, 

Consent freely given 

U.S.—U.S V. Morton Provision Co., D.C.Del., 294 
F.Supp. 385. 

Cal—People v. Padilla, 8 Cal.Rptr, 507, 185 C.A.2d 
718. 

Mum.—State v. Hyleck, 175 N.W.2d 163, 286 Mmn. 
126, cert. den. 90 S.Ct, 2267, 399 U.S. 932, 26 
L.Ed.2d 803. 

Limits of search on consent 

Cal.—People v Daniels, 93 Cal.Rptr. 628, 16 C.A.3d 
36. 

Wash.—McNcar v. Rhay, 398 P.2d 732, 65 Wa$h. 2 d 
530. 

Entry obtained by trickery in order to find 
contraband renders contraband inadmissi¬ 
ble 

Cal.—People v. Quilon, 54 Cal Rptr. 294, 245 C.A 2d 
624. 

Warning as to rights not required 

Idaho—State v. Oldham, 438 P.2d 275, 92 Idaho 124. 

Or.—State v. Johnson, 499 P.2d 348, 10 Or.App. 353. 

Search following improper stopping of defend¬ 
ant 

N.Y.—People v. Albright, 302 N.Y.S.2d 213, 32 A.D.2d 
878 

Warning of right to refuse consent not required 

Cal.—People v Tremayne, 98 Cal Rptr. 193, 20 C.A.3d 
1006. 

La.—State v. Pitts, 267 So.2d 186, 263 U 38. 

Tex.—Jackson v. State, Cr., 450 S.W.2d 616. 

Evidence inadmissible if unlawful entry preced¬ 
ed consent 

Cal.—Beckers v. Superior Court of Orange County, 88 
Cal.Rptr. 602, 9 GA.3d 953. 

Mere submission to police authority not consent 

N.Y.—People v. Somas, 327 N.Y.S.2d 779, 68 Misc.2d 
450. 

Invitation to undercover agent posing as friend 
immaterial 

Md.—Killie v. State, 287 A.2d 310, 14 Md.App. 465, 54 
A.L.R.3d 889. 

Sufficient Miranda warning prior to consent 
given 

N.M.—State v. Carlton, App, 495 P.2d 1091, 83 N.M. 
644, cert. den. 495 P.2d 1078, 83 N.M. 631. 

Tex—Weatherly v. State, Cr., 477 S.W.2d 572. 

State of intoxication insufficient to preclude 
effective consent 

Ind.—Muegel v. State, 272 N.E.2d 617, 257 Ind. 146. 

Consent deemed not voluntary 

Cal.—Stem v. Superior Court of Los Angeles County, 
95 Cal.Rptr. 541, 18 C.A,3d 26. 
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91. Miss—Pollard v. State, 205 So.2d 286. 

N.Y—People v. Parisi, 249 N.Y.S. 2 d 493, 42 Misc.2d 
607. 

Tex.—Clark v. State, Cr, 445 S.W.2d 516. 

Invitation to search person held not consent to 
search of car, etc. 

(2) Other instances. 

Ill—People v. Zazzetta, 189 N.E2d 260, 27 I11.2d 302. 

Invitation to enter for talk held not consent to 
search 

Tex.—Robertson v. State, Cr, 375 S.W.2d 457. 

Consent to search automobile extends to coat 
found therein 

Ind—Muegel v. State, 272 N E. 2 d 617, 257 Ind. 146. 


91.10. U.S—Gurleski v. U.S, C.A.Tex, 405 F.2d 
253, cert. den. 89 S.Ct. 2127, 395 U.S. 977, 23 
L Ed.2d 765, and 89 S.Q. 2140, 395 U.S. 981, 23 
L.Ed. 2 d 769, reh. den. 90 S.Ct. 37, 396 U.S. 869, 
24 L.Ed.2d 124. 

Ariz—State v. Purse, 496 P.2d 600, 17 Ariz.App. 174 , 
Cal—People v. Terry, 21 CalRptr. 185, 370 P.2d 985, 
57 C.2d 538, cert. den. 84 S.Ct. 446, 375 U.S. 960, 
11 L.Ed 2d 318. 

People v. Reed, 61 CalRptr. 60, 252 C.A. 2 d 
994—People v. Debnam, 67 Cal.Rptr. 692, 261 
C.A.2d 206. 

Colo—People v. Hutto, 509 P.2d 968, 181 Colo. 279. 
Conn.—State v. Schaffel, Cir.A.D, 229 A.2d 552, 4 
Conn.Cir. 234, certification denied 228 A.2d 560, 
154 Conn. 752. 

Fla.—Moffett v. State, App., 179 So.2d 408. 

Ill—People v. Walker, 213 N.E. 2 d 552, 34 IU.2d 23. 

People v. Fasbmder, 273 N.E.2d 249, 133 III 
App.2d 322. 

Kan.—State v. Boyd, 481 P.2d 1015, 206 Kan. 597, cert 
den. 92 S.Ct. 977, 405 U.S. 927, 30 L.Ed.2d 800. 
Miss.—Gordon v. State, 160 So.2d 73 
Mo.—State v. Parton, 487 S.W.2d 523. 

Mont.—State v. Gallagher, 509 P.2d 852, 162 Mont 
155. 

N.Y—People v. Donato, 265 N.Y.S.2d 401, 48 Misa2d 
591—People v Melvin, 296 N.Y.S. 2 d 435, 58 
Misc.2d 424. 

Pa.—Com. v. Cabey, 30 D. & C.2d 753, affd. 193 A2d 
663, 201 Pa.Super. 433. Cert. den. 85 S.Ct. 902, 
380 U.S. 926, 13 L.Ed.2d 811. 

Tenn.—Shafer v. State, 381 S.W.2d 254, 214 Tenn. 416, 
cen. den. 85 S.Ct. 683, 379 U.S. 979, 10 L.Ed.2d 
570. 

Pennington v. State, Cr., 478 S.W.2d 892. 
Wash.—State v. Bellows, 432 P.2d 654, 72 Washed 
264. 

State v. Breckenridge, 481 P.2d 26, 4 Wash.App. 
328-State v. Porter, 488 P.2d 773, 5 Wash.App 
460. 

Wis—Embry v. State, 174 N.W.2d 521, 46 Wis.2d 
151—Mears v. State, 190 N.W.2d 184, 52 Wis.2d 
435. 

Consent of joint occupant insufficient under 
circumstances 

Cal—Tompkins v. Superior Court of City and Count) 
of San Francisco, 27 CalRptr. 889, 378 P.2d 113 
Premises as to which accused casual visitoi 
N.Y—People v Kortwright, 236 N.Y.S.2d 385. 
Cotenants 

Iowa—State v. Moore, 156 N.W.2d 890, 261 Iowa 1100 
Md—Nestor v. State, 221 A.2d 364, 243 Md. 438 
Mo.—State v. Butler, 676 S.W.2d 809. 

Person having custody of car keys 

Ga—Dorsey v. State, 321 S.E.2d 794, 172 Ga.App. 39. 

Sister 

Mass.—Com. v. Mendes, 281 N.E.2d 243, 361 Mass. 

507. 

Son 

Fla.—Russell v. State, App., 270 So.2d 462. 

91.15. Cal—People v. Megliorino, 13 CaLRptr. 635, 
192 C.A.2d 525—People v. Dunaway, 35 CaL 
Rptr. 154, 222 C.A.2d 322—People v. Brown, 48 
Cal.Rptr. 204, 23 GA.2d 924. 

Ill-People v. Speice, 177 N.K2d 233, 23 I11.2d 40, 
cert. den. 82 S.Ct. 931, 369 U.S. 848, 8 LEd.2d 8 . 
Iowa—State v. Neely, 156 N.W.2d 840, 261 Iowa 1107. 
La—State v. Comeaux, 211 So.2d 620, 252 La. 481- 
State v. Cooley, 257 So.2d 400, 260 La. 768—State 
v. Hubbs, 259 So.2d 53,-261 La. 173. 

N.H—State v. Coolidge, 208 A.2d 322, 106 N.H. 186, 
app. after remand 260 A.2d 547, 109 N.H. 403, 
cert. gr. 90 S.Ct. 2253, 399 U.S. 926, 26 LEd.2d 
791, revd. on oth. grds. 91 S.Ct. 2022, 403 U.S. 
443, 29 LEd.2d 564. 

N.M.—State v. Kennedy, App., 452 P.2d 486, 80 N.M. 
152. 

N.Y—People v. Carter, 283 N.E.2d 746, 30 N.Y.2d 
279, 332 N.Y.S.2d 865. 
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People v. Melvin, 296 N.Y.S.2d 435, 58 Misc.2d 
424. 

Tex.— Burge v. State, Cr., 443 S.W.2d 720, cert. den. 90 
S.Ct. 277, 396 U.S 934, 24 L.Ed.2d 233—Jackson 
v. State, Cr., 449 S.W.2d 279. 

Consent of wife who was joint owner 

E—People v. Perroni, 153 N.E.2d 578, 14 IlL2d 581, 
cert. den. 79 S.Ct. 899, 359 U.S. 980, 3 L.Ed.2d 
929, reh. den. 79 S.Ct. 1141, 359 U.S. 1005, 3 
LEd.2d 1034, cert. den. 79 S.Ct. 1145, 359 U.S. 
1004, 3 L.Ed.2d 1033. 

9U0. NJ.—State v. Hagan, 239 A.2d 262, 99 NJ. 
Super. 249. 

91,25, Ark.—Maxwell v. State, 370 S.W.2d 113, 236 
Ark. 694. 

Pa.—Com. v. McKenna, 195 A.2d 817, 202 Pa.Super. 
360. 

W.Va.—State v. Plantz, 180 S.E.2d 614, 155 W.Va. 24. 

.Husband of accused 

Ga.—Messer v. State, 172 S.R2d 194, 120 Ga.App. 747, 
cert. den. 91 S.Ct. 107, 400 U.S. 866, 27 LEd.2d 
105. 

Mother of accused 

Cal.—Tidwell v. Superior Court In and For Humboldt 
County, App., 95 Cal.Rptr. 213, 17 C.A.3d 780- 
People v. Daniels, 93 CaLRptr. 628, 16 C.A.3d 36. 
Fla.—Rhome v. State, App., 222 So.2d 431. 

Idaho—State v. Haggard, 404 P.2d 580, 89 Idaho 217- 
State v. Gonzales, 438 P.2d 897, 92 Idaho 152. 
Md.—State v. State, 283 A.2d 184, 13 Md.App. 309. 
N.M.—State v. Williamson, 438 P.2d 161, 78 N.M. 751, 
cert. den. 89 S.Ct. 212, 393 U.S. 891, 21 L.Ed.2d 
170. 

N.Y.—People v. Austin, 280 N.Y.S.2d 433, 53 Misc.2d 

963. 

Wash.—State v. Vidor, 452 P.2d 961, 75 Wash.2d 607. 
91.30. Ark.—Petron v. State, 481 S.W.2d 722, 252 
Ark. 945. 

Cal.—People v. Manning, 49 Cal.Rptr. 433, 239 C.A.2d 
416. 

Fla.—Hills v. State, App., 238 So.2d 320—Addison v. 

State, App., 243 So.2d 238. 

E-People v. Roland, 237 N.R2d 553, 93 IlLApp.2d 
97. 

Ky.-^Jones v. Com., 457 S.W.2d 627, cert. den. 91 S.Ct. 

964, 401 U.S. 946, 28 L.Ed.2d 229—Garr v. Com., 
463 S.W.2d 109, cert. den. 91 S.Ct. 2219, 403 U.S. 
910, 29 L.Ed.2d 687. 

Md.—Streat v. State, 275 A.2d 537, 11 Md.App. 543. 
Mass.—Com. v. Appleby, 265 N.R2d 485, 358 Mass. 
407. 

Mich.—People v. Bryant, 185 N.W.2d 639, 29 Mich. 
. App. 625. 

N.Y.—People v. Potter, 317 N.Y.S^d 81, 35 A.D.2d 
1044. 

N.G—State v. Hamilton, 141 S.E.2d 506, 264 N.C 277, 
cert. den. 86 S.Ct. 1936, 384 U.S. 1020, 16 L.Ed.2d 
H 1044. 

Or.—State v. Cook, 411 P.2d 78, 242 Or. 509. 

Pa.—Com. v. Coyle, 203 A.2d 782, 415 Pa. 379. 

Entry made with consent of person in charge 
Kan.—State v. Boyle, 486 PJd 849, 207 Kan. 833. 
Nephew of accused in house of brother of ac¬ 
cused 

La.—State v. Oregoire, 192 So.2d 114, 249 La. 890, app. 
dism. cert. den. 88 S.Ct. 339, 389 U.S. 154, 19 
L.Ed.2d 354. 

Seizure illegal where cooperation not voluntary 

N.Y.—People v. Lewis, 462 N.Y.S.2d 884, 94 A.D.2d 

44. 

92. N.C—State v. Hall, 142 S.E2d 177, 264 N.C 
559. . 

Pa.—Com. v. Szukics, 243 A.2d 198, 212 Pa.Super. 517. 

Coerced consent 

S.C.^—State v. Richburg, 158 S.R2d 769, 250 S.C. 451, 
app. after remand 171 S.E2d 592, 253 S.C. 458, 
cert. den. 90 S.Ct. 2260, 399 U.S. 930, 26 LEd.2d 
799. 
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Wife not voluntarily consenting 

Tex.—Paprskar v. State, Cr., 484 S,W.2d 731. 

Consent of other third persons to 
search has been considered. 92,5 

92.5. Ala.—Agee v State, Cr., 228 So.2d 30, 45 Ala. 
App. 203. 

Cal.—People v. Egan, 58 Cal.Rptr. 627, 250 C.A.2d 
433—People v. Sullivan, 77 Cal.Rptr. 25, 271 
C.A.2d 531, cert. den. 90 S.Ct. 463, 396 U.S. 973, 
24 LEd.2d 441—People v. Brown, 77 Cal.Rptr. 
438, 272 GA.2d 448. 

Colo.—Mathia v People, 448 P.2d 633, 167 Colo. 504. 

Fla.—Bemovich v. State, 272 So.2d 505. 

Hawaii—State v. Matias, 451 P.2d 257, 51 Haw. 62. 

Ill.—People v. Miller, 238 N.E2d 407, 40 IU.2d 154, 
cert. den. 89 S.Ct. 401, 393 U.S. 961, 21 L.Ed.2d 
375. 

Ky.—Cole v. Com., 381 S.W.2d 318. 

Mich—People v. Smith, 172 N.W.2d 902, 19 Mich. 
App. 359. 

Mo.—State v. Spica, 389 S.W.2d 35, cert den. 86 S.Ct. 
1277, 383 U.S. 972, 16 L.Ed.2d 312. 

N.Y.—People v. Sorise, 296 N.Y.S.2d 211, 58 Misc.2d 
557, affd. 310 N.Y.S.2d 1016, 34 A.D.2d 736. 

N.C.—State v. Robbins, 169 S.K2d 858, 275 N.C 537. 

Tex.—Browning v. State, Cr., 488 S.W,2d 801. 

Wash.—State v. Kearney, 449 P.2d 400, 75 Wash.2d 
168. 

Consent of marine officer to search of sailor’s 
locker 

CaL—People v. Shepard, 28 Cal.Rptr. 297, 212 C.A.2d 
697. 

Consent of owner of premises 

U.S.—Rees v. Peyton, D.C.Va., 225 F.Supp. 507, affd., 
C.A., 341 F.2d 859. 

Cal-People v. Raine, 58 CaLRptr. 753, 250 C.A.2d 
517. 

Kan.—State v. Clift, 449 P.2d 1006, 202 Kan. 512, cert, 
den. 90 S.Ct. 225, 396 U.S.*910, 24 L.Ed.2d 186. 

Mo.—State v. Brown, 391 S.W.2d 903. 

Okl.—Alexander v. State, Cr, 449 P.2d 910. 

Consent of occupant of another apartment in 
building 

N.Y.—People v. Rainey, 248 N.Y.S.2d 33, 14 N.Y.2d 
35, 197 N.E2d 527. 

Mother 

Del.—State v. Malcom, Super., 203 A.2d 270, 8 Storey 

1 . 

D.C.—U.S. v. Donnan, D.C, 294 F.Supp. 1221. 

Ind.—Maxey v. State, 244 N.K2d 650, 251 Ind. 645. 

N.Y.—People v. Avery, 298 N.Y.S.2d 104, 31 AD.2d 
885. 

Va.—Ritter v. Com, 173 S.K2d 799, 210 Va. 732. 

Father 

Alaska—Weltz v. State, 431 P.2d 502. 

Lessee’s consent held sufficient 

Del.—Jenkins v. State, 230 A.2d 262, app. after remand 
240 A.2d 146, affd. 89 S.Ct. 1677, 395 U.S. 213, 23 
L.Ed.2d 253, reh. den. 90 S.Ct. 469, 396 U.S. 995, 
24 L.Ed.2d 460. 

Operator of vehicle 

Fla.—Gore v. State, App, 237 So.2d 243. 

Tex—Jefferson v. State, Cr, 452 S.W.2d 462—Bennett 
v. State, Cr, 452 S.W.2d 477. 

Boyfriend 

CaL—People v. Morton, 98 Cal.Rptr. 261, 21 C.A.3d 
172. 

Grandmother 

La.—State v. Amphy, 249 Sold 560, 259 La. 161, cert, 
den. 92 S.Ct. 1502, 405 U.S. 1074, 31 LEd.2d 807. 

Or.—State v. Carsey, 650 Pld 987, 59 Or.App. 225, 
affd. 664 P.2d 1085, 295 Or. 32. 

Owner of vehicle searched 

N.M.—State v. Warner, App, 495 P.2d 1089, 83 N.M. 
642, cert. den. 495 P.2d 1078, 83 N.M. 631. 


Girl friend 

Mass.—Com. v. Lopes, 287 N.E2d 118, 362 Mass. 448. 

Persons with “common authority” over articles 
seized 

Tex—Hall v. State, Cr.App, 643 S.W.2d 738. 

Motel manager 

S.D.—State v. No Heart, 353 N.W.2d 43. 

§ 657(7).-Search Inciden¬ 

tal to Arrest 

93. U.S.—Ker v. State of Cal, Cal, 83 S.Ct 1623, 
374 U.S. 23, 10 L.Ed.2d 726—Sibron v. State of 
N.Y, N.Y, 88 S.Ct. 1889, 392 U.S. 40, 20 
L.Ed.2d 917. 

Ala.—Muller v. State, 218 So.2d 698, 44 Ala.App. 637, 
cert. den. 218 So.2d 704, 283 Ala. 717. 

Alaska—Glasgow v. States 469 P.2d 682—Klockenbnnk 
v. State, 472 P.2d 958. 

Anz.—State v. Navallez, 457 P.2d 297, 10 Ariz.App. 
135—State v. Forteson, 464 P.2d 346, 11 ArixApp. 
275-State v. Vaughn, 471 P.2d 744, 12 ArixApp. 
442. 

Ark.—Parrott v. State, 439 S.W.2d 924,246 Ark. 672— 
Ballew v. State, 441 S.W.2d 453, 246 Aik. 1191. 

Cal.—People v. Williams, 94 CaLRptr. 735, 17 CA.3d 
275. 

Colo.—People v. Bengston, 482 P.2d 989, 174 Colo. 
131—People v. Andrews, 484 P.2d 1207, 173 Colo. 
510—People v. Olson, 485 P.2d 891, 175 Colo. 140. 

Conn.—State v. Smith, 254 A.2d 447, 157 Conn. 351. 

State v. DeLorme, 197 A.2d 543, 2 Conn.Cir. 
231—State v. Reznik, Cir.A.D., 207 A.2d 77, 3 
Corm.Cir. 48. 

Del.—Brown v. State, 260 A.2d 704—Handy v. State, 
268 A. 2d 865. 

State v. Halko, Super., 188 A.2d 100, 5 Storey 
385—Modesto v. State, Super., 258 A.2d 287. 

D.C.—Keith v. U.S., App., 232 A.2d 92—Hall v. U.S., 
App., 252 A.2d 894. 

Fla.—State v. Doherty, App., 240 So.2d 332. 

Ga.—Lofton v. State, 178 S.E2d 693, 122 Ga.App. 727. 

Hawaii—State v. Texeira, 433 P.2d 593 50 Haw. 138- 
State v. Park. 439 P.2d 212, 50 Haw. 275-State v. 
Chong, 473 P.2d 567, 52 Haw. 226. 

Idaho-State v. Gonzales, 438 P.2d 897, 92 Idaho 152. 

Ill.—People v. Pearson, 261 N.K2d 519, 126 Hl.App.2d 
166—People v. Adams, 270 N.K2d 151, 132 HL 
App.2d 700. 

Ind.-Gann v. State, 269 N.K2d 381, 256 Ind. 429. 

Iowa—State v. Johnson, 135 N.W.2d 518, 257 Iowa 
1052-State v. Wessling, 150 N.W.2d 301, 260 
Iowa 1244—State v. Baych, 169 N.W.2d 578. 

Kan.—State v. Wade, 479 P.2d 811, 206 Kan. 347. 

Ky.—Ballard v. Com., 462 S.W.2d 905. 

La.—State v. Richard, 237 So.2d 374, 256 La. 551. 

Me.—State v. Steckino, 181 A.2d 247, 158 Me. 186- 
State v. Warner, 237 A,2d 150—State v. Hamilton, 
237 A.2d 586—State v. Poulin, 268 A.2d 475. 

Md.—Wescott v. State, 273 A.2d 824, 11 McLApp. 305. 

Mass.—Com. v. Dottin, 233 N.K2d 304—Com. v. Ap¬ 
pleby, 265 N.E2d 485, 358 Mass. 407. 

Mich.—People v. Piggee, 183 N.W.2d 638, 27 Mich, 
App. 367—People v. Brown, 184 N.W.2d 461, 28 
Mich.App. 421. 

Minn.—Simberg v. State, 179 N.W.2d 141, 288 Minn. 
175—State v. Fulford, 187 N.W.2d 270, 290 Minn. 
236. 

State v. Sellers, App., 350 N.W.2d 460. 

Miss,—Anthony v. State, 220 So.2d 837—Strode v. 
State, 231 So.2d 779—Kent v. State, 241 So.2d 657. 

Mo.—State v. Ward, 457 S.W.2d 701—State v. Norris, 
460 S.W.2d 672. 

Mont.—State v. Bennett, 493 P.2d 1077,158 Mont 496. 

Neb.—State v. Cook, 157 N.W.2d 151, 182 Neb. 684- 
State v. Wallen, 173 N.W.2d 372, 185 Neb. 44, 
cert. den. 90 S.Ct. 2211, 399 U.S. 912, 26 L.Ed.2d 
568. i 

Nev.—Boone v. State, 456 P.2d 418, 85 Nev. 450— 
Thomas v. Sheriff, Clark County, 459 P.2d 219, 85 
Nev. 551. 
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N.H.—State v. Gareeau, 231 A.2d 625, 108 N.H. 209- 
State v. Hutton, 235 A.2d 117, 108 N.H. 279— 
Sute v. Charest, 247 A.2d 515, 109 N.H. 201. 
NJ.—State v. Hand, 242 A.2d 888, 101 N.J.Super. 43. 
State v. Rose, 442 P.2d 589, 79 N.M. 277, cert, 
den. 89 S.Ct. 629, 393 U.S. 1028, 21 L.Ed.2d 
571—State v. Ramirez, 444 P.2d 986, 79 N.M. 475. 

State v. Sanchez, App., 484 P.2d 1295, 82 N.M. 
585. 

N.Y.—People v. Cruz, 296 N.Y.S.2d 250, 58, Misc.2d 
553-People v. Ford, 313 N.Y.S.2d 454,63 Misc.2d 
734. 

N.C.—Sute v. Jones, 177 S.E2d 335, 9 N.C.App. 661- 
State v. Hams, 177 S.R2d 445, 9 N.C.App. 649, 
affd. 182 S.E2d 364, 279 N.C. 307. 

N.D.—Hardy v. Cunningham, 167 N.W.2d 508—State 
v. Iverson, 187 N.W.2d 1, cert. den. 92 S.Ct. 322, 
404 U.S. 956, 30 L.Ed.2d 273. 

Ohio—State v. Coles, 249 N.E2d 553, 20 Ohio Misc. 

12 . 

OkL—Hill v. State, Cr., 477 P.2d 399. 

Or.—State v. Williams, 456 P.2d 497, 253 Or. 613. 
Pa.—Com. v. Dial, 276 A.2d 314, 218 Pa.Super. 248, 
affd, in part, revd. in part 285 A.2d 125, 445 Pa. 
251. 

R. I.—State v. Ouimette, 274 A.2d 732, 108 R.I. 283. 

S. C—State v. Swilling, 155 S.E2d 607, 249 S.C. 541, 

cert den. 88 S.Ct. 806, 389 U.S. 1055, 19 L.Ed.2d 
853. 

S.D.—State v. Burtts, 132 N.W.2d 209, 81 S.D. 150 
Tenn.—Patten v. State, 426 S.W.2d 503, 221 Tenn. 337, 
app. after remand 452 S.W.2d 664, 2 Tenn.Cr.App. 
179, cert. den. 91 S.Q. 88, 400 U.S. 844, 27 
L.Ed.2d 80. 

Tex.—Johnson v. State, Cr., 466 S.W.2d 744—Kemp v. 
SUte, Cr., 466 S.W.2d 764. 

Utah—State v. Chestnut, 437 P.2d 197, 20 Utah2d 268, 
cert. den. 89 S.Ct. 917, 393 VS. 1107, 21 L.Ed.2d 
804. 

Va.—Jordan v. Com., 151 S.E2d 390, 207 Va. 591— 
Ritter v. Com., 173 S.E2d 799,210 Va. 732—How¬ 
ard v. Com., 173 S.E2d 829, 210 Va. 674. 
Wash.—Sute v. ladings, 485 P.2d 631, 5 Wash.App. 99. 
Wis.—Sute v. Stevens, 132 N,W.2d 502, 26 Wis.2d 
451—Sute v. Camara, 137 N.W.2d I, 28 Wis.2d 
365—Sute v. Paszek, 184 N.W.2d 836, 50 Wis.2d 
619. 

Wyo.—Whiteley v. State, 418 P.2d 164-Belondon v. 
City of Casper, 456 P.2d 238, cert. den. 90 S.Ct. 
1815, 398 VS. 927, 26 LEd.2d 89. 

Search prior to arrest bat incidental thereto 
Cal.—People v. Ortega, 83 CalRptr. 260, 2 C.A.3d 884. 
Conn.—Sute v. Cobuzzi, 288 A.2d 439, 161 Conn. 371, 
cert. den. 92 S.Ct. 677, 404 U.S. 1017, 30 L.Ed2d 
664. 

Ky.—Irvin v. Com-, 446 S.W.2d 570, cert. den. 91 S.Ct. 
61, 400 U.S. 830, 27 L.Ed.2d 61. 

Protective sweep exception to warrant 
Tom.—State v. Wilson, Cr.App., 687 S.W.2d 720. 

Fact that evidence is also proof of other crimes 

aa immater ial 

Cal—People v. Carella, 12 CalRptr. 446, 191 C.A.2d 
115. 

Test as to reasonableness or legality of arrest 
Cal—People v. Heim, 16 CalRptr. 277, 196 C.A.2d 
1—People v. Chilton, 48 CalRptr. 212,239 C.A.2d 
329. 

Md.—Brown v. State, 238 A.2d 147, 3 Md.App. 90. 
Detenafning reaaonablcaeaa of arrest 
Cal—People v. Shepard, 28 CalRptr. 297, 212 C.A.2d 
697. 

Technicality of when arrest made 
Ariz.—Stele v. Taylor, 40S P.2d 418, 2 ArizApp. 314, 
adhered to 412 P.2d 726, 3 ArizApp. 157. 

Evidence held admissible against third person 
Ga.—Cash v. State, 148 S,E2d 420, 222 Ga. 55. 
Evidence in presence of arresting officer, etc. 
Or.—State v. Hill, 422 P2d 675, 245 Or. 510. 


Second search based on information from prior 
search incidental to valid arrest 

La.—State v. Johnson, 192 So 2d 135, 249 La. 950, cert, 
den. 87 S.Ct. 2144, 388 U.S. 923, 18 L.Ed.2d 1374. 

Evidence in plain view 

Ala.—Thompson v. State, Cr., 249 So.2d 644, 47 Ala. 
App. 28. 

Alaska—Fresneda v. State, 458 P.2d 134, app. after 
remand 483 P.2d 1011. 

Cal.—People v. Guenn, 99 Cal.Rptr. 573, 22 C.A.3d 
775, cert. den. 93 S.Ct 145, 409 U.S. 859, 34 
L.Ed,2d 105. 

Colo—People v. Clark, 476 P.2d 564, 173 Colo. 129. 
Ill—City of Crystal Lake v. Woit, 280 N.E.2d 4, 3 
III. App. 3d 1059. 

Ind.—Walker v. State, 293 N.E.2d 35, 155 Ind.App 
404, cert, den 94 S.Ct. 916, 414 U.S. 1158, 39 
L.Ed.2d 110. 

La.—Sute v. Maiden, 259 So.2d 20, 261 La. 80. 
Neb.-State v. Etchison, 195 N.W.2d 498, 188 Neb 
134. 

Okl —Turci v. State, Cr., 482 P.2d 611-Gngsby v. 
State, Cr., 496 F.2d 1188. 

S.D.—State v. Asimakis, 195 N.W 2d 407, 86 S.D 339 
Tex.—Onofre v. State, Cr., 474 S.W 2d 699, overruling 
Pruitt v. State, 389 S.W.2d 475. 

Evidence admissible despite failure to warn 
Cal.—People v. Arvizu, App, 90 Cal.Rptr. 895. 
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93.5. Ill-People v. Durley, 272 N.E2d 725, 133 
Ill.App.2d 88, affd. 283 N.E2d 882, 51 IU.2d 590. 
Ind.—Von Hauger v. State, 257 N.R2d 669, 254 Ind. 
69. 

N.Y.—People v. Givens, 272 N.Y.S.2d 466, 26 A.D.2d 
684, affd. 237 N.E2d 80, 21 N.Y.2d 929, 289 
N.Y.S.2d 761, am. on oth. grds. 241 N.E2d 744, 22 
N.Y.2d 897, 294 N.Y.S.2d 539, cert. den. 89 S.Ct 
715, 393 U.S. 1063, 21 L.Ed.2d 706. 

Miss.—Pendergraft v. State, 213 So.2d 560, app. dism. 
89 S.Ct. 1453, 394 US. 715, 22 L.Ed.2d 671, reh. 
den. 89 S.Ct. 1993, 395 U.S. 941, 23 LEd.2d 459. 
Pa.—Com. v. Dussell, 248 A.2d 857, 214 Pa.Super. 1. 
93.10. Ariz.—Sute v. Vaughn, 471 P.2d 744, 12 Ariz. 
App. 442. 

Cal.—People v. Cove, 39 Cal.Rptr. 535, 228 C.A.2d 
466—People v. Vasquez, 63 Cal.Rptr. 885, 256 
C.A.2d 342, cert. den. 88 S.Ct. 2046, 391 U.S. 970, 
20 L.Ed.2d 886. 

N.Y.—People v. Coffey, 240 N.Y.S.2d 721, 12 N.Y.2d 
443, 191 N.E2d 263, am. on oth. grds. 191 N.E2d 
910, 13 N.Y.2d 726, 241 N.Y.S.2d 856. Cert. den. 
84 S.Ct. 671, 376 U.S. 916, 11 L.Ed.2d 612. 
N.D.—Hardy v. Cunningham, 167 N.W.2d 508. 

93.15. U.S.—U.S. v. Mahoney, C.A.Tex., 712 F.2d 
956, cert. den. 104 S.Ct. 3590, 82 L.Ed.2d 887. 
Cal.—People v. Myers, 87 Cal.Rptr. 246, 8 GA3d 268. 
Conn.—State v. Kehlenbach, 232 A.2d 769, 4 Conn.Gr. 
376. 

Ill—People v. Frisco, 280 N.E2d 557,4 Ill.App.3d 193. 
Iowa—Sute v. Anderson, 148 N.W.2d 414, 260 Iowa 
122—Sute v. Collins, 152 N.W.2d 612, 260 Iowa 
1366. 

Kan.—Sute v Kelly, 454 P.2d 501, 203 Kan. 360. 
Ky.—Foster v. Com., 415 S.W.2d 373, cert. den. 87 
S.Ct. 2128, 388 U.S. 914, 18 L.Ed.2d 1355. 

La.—Sute v. Brown, 202 So.2d 274, 250 La. 1125. 
Md—Lamot v. State, 234 A.2d 615, 2 MdApp. 378— 
Winebrenner v. Sute, 251 A.2d 610, 6 Md.App. 
440. 

Minn.—State v. Kotka, 152 N.W.2d 445, 277 Minn. 
331, cert. den. 88 S.G. 806, 389 U.S. 1056, 19 
L.Ed.2d 853. 

Mont—Sute v. Armstrong, 428 P.2d 611, 149 Mont. 
470. 

N.H.—State v. Hutton, 235 A.2d 117, 108 N.H. 279— 
'SUte v. Severance, 237 A.2d 683, 108 N.H. 404. 
NJ.—Sute v. Boykins, 232 A.2d 141, 50 NJ. 73—State 
v. Barnes, 252 A.2d 398, 54 N.J. 1, cert. den. 90 
S.G. 580, 396 US. 1029, 24 L.Ed2d 525. 

N.C.—Sute v. Tippett, 155 S.E2d 269, 270 NC. 588. 
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Ohio—State v. Woodall, 241 N.E2d 755,16 Ohio Mijc, 
226. 

Or.—Sute v. Ramon, 432 P.2d 507, 248 Or. 96. 

S.C.—State v. Funderburke, 164 S.E2d 309, 251 S.C, 
536. 

Tex—Allen v. State, Cr., 419 S.W.2d 852. 

Va.—Kirby v Com., 167 S.E.2d 411, 209 Va. 806. 

Wash.—SUte v. Riggins, 395 P.2d 85, 64 Washed 
881—Sute v. MonUgue, 438 P.2d 571, 73 Wash 2d 
381. 

Evidence held admissible 

Ark.—Bailey v. State, 381 S.W.2d 467, 238 Ark. 210, 

Cal.—People v. Dominguez, 46 CaLRptr. 23, 236 
C.A.2d 464 

Idaho—Sute v. Haggard, 404 P.2d 580, 89 Idaho 217. 

Ill.—People v. McFadden, 203 N.E2d 888, 32 IR2d 
101, cert. den. 86 S.Ct. 94, 382 U.S. 871, 15 
L.Ed.2d 110. 

La.—State v. Mcllvaine, 174 So.2d 515, 247 La. 747, 
cert. den. 86 S.G. 898, 383 U.S. 921, 15 LEdJd 
676, reh. den. 86 S.G. 1204, 383 U.S. 954, 16 
L.Ed.2d 216. 

Md.—Cannon v. State, 200 A.2d 919, 235 Md. 133, 
cert. den. 85 S.G. 152, 379 U.S. 883, 13 L.Ed.2d 
89. 

Mo.—State v. Stokes, 387 S.W.2d 518. 

Pa.—Com v. Poulson, 32 D. & C.2d 589, affd. 198 
A.2d 23, 202 PmSuper. 425. 

Warrantless search of person justified 

Cal.—People v. Steeples, 99 Cal.Rptr. 883, 22 C.A3d 
993. 

Colo.—Early v. People, 496 P.2d 1021, 178 Colo. 167. 

Del.—Brown v. State, 295 A.2d 575. 

Kan—State v. Loudermilk, 494 P.2d 1174, 208 Kan. 
893. 

Md.—Richardson v. State, 287 A.2d 339, 14 Md.App. 
487. 

Or.—State v. McGee, 492 P.2d 489, 7 Or.App. 574. 

Wash.—State v Gant, 492 P.2d 571, 6 Wash.App. 263. 

Warrantless search of premises justified 

Ill-People v. Marigny, 282 N.E.2d 734, 51 IU.2d 445. 

Mont.—State v. Murdock, 500 P.2d 387, 160 Mont 95. 

Or.—State v. Smith, 500 P.2d 269, 10 Or.App. 404. 
Warrantless search of vehicle justified 

Cal.—People v. Munoz, 98 Cal.Rptr. 758, 21 C,A.3d 
805. 

Colo.—Atwood v. People, 489 P.2d 1305, 176 Colo. 
183. 

Ky.—Res v. Com., 476 S.W.2d 170. 

N.J.—State v. Gray, 285 A.2d 1, 59 NJ. 563. 

N.M.—State v. Courtright, App., 493 P.2d 959, 83 
N.M. 474. 

N.Y.—People v. Dworkin, 283 N.E2d 620, 30 N.Y.2d 
706, 332 NY.S.2d 645. 

People v. Kem, 324 N.Y.S.2d 442, 67 Misc.2d 
495. 

Okl.—Workman v. State, Cr., 491 P.2d 308. 

Or.—State v. Raiford, 490 P.2d 1036, 7 Or.App. 302. 

Pa.—Com. v. Shaffer, 288 A.2d 727, 447 Pa. 91, 77 
A.LR.3d 1124, cert. den. 93 S.Ct 164, 409 U.S. 
867, 34 L.EdJd 116. 

Tex.—Miller v. State, G., 472 S.W.2d 269. 

Wash.—State v. Ogle, 490 P.2d 123, 5 Wash.App. 644. 

Wyo.—Lofton v. State, 489 P.2d 1169, cert. den. 92 
S.G. 2049, 406 US. 949, 32 L.Ed2d 337. 

93.20. Conn.—State v. Anonymous (1971-9), 276 
A.2d 448, 29 Conn.Sup. 153. 

Md.—Mackall v. State, 255 A.2d 98, 7 Md.App. 246. 

Neb.—State v. Wallen, 173 N W.2d 372, 185 Neb. 44, 
cert. den. 90 S.G. 2211, 399 U.S. 912, 26 L,Ed.2d 
568. 

Old.—Ruhm v. State, Cr., 496 P.2d 809. 

Wash.—State v. Montague, 438 P.2d 571, 73 Wash.2d 
381. 

94-. Ariz.—State v. Reynolds, 466 P.2d 405, 11 Ariz. 
App. 532. 

Cal.—People v. Rogers, 75 Cal.Rptr. 919, 270 C.A.2d 
705—People v. Superior Court for Los Angeles 
County, 76 Cal.Rptr. 518, 271 C.A.2d 524—Peopk 
v. Ortiz, 80 CalRptr. 469, 276 C.A.2d 1. 
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^-Garcia v. State, App., 196 So.2d 761—Donar v. 

State, App., 236 So.2d 145. 

^-Bethea v. State, 192 S E.2d 554, 127 Ga.App. 97. 
^.—Patterson v. State, 255 N.E.2d 520, 253 Ind. 499. 
kid—Poms v. State, 263 A.2d 628, 9 Md.App. 252. 
tfo.—CJJS. cited in State v. Foster, 349 S.W.2d 922, 
924 —State v. Darabcsek, 412 S.W.2d 97. 

Nev.—Heffley v. State, 423 P.2d 666, 83 Nev. 100. 
N State v. Slicker, App., 448 P.2d 478, 79 N.M. 

* 677. 

N.Y.—People v. Hoffman, 261 N.Y.S.2d 651, 24 
AD.2d 497—People v. Moss, 312 Nf.Y.S.2d 417, 34 
A.D.2d 986. 

N.G-State v. Eppley, 192 S.E2d 441, 282 N.C. 249. 
Ohio-State v. Griffle, 234 N.E.2d 601, 13 Ohio App.2d 
187. 

Or.— State v. Jones, 435 P.2d 317, 248 Or. 428. 

Wish.—State v. Montague, 438 P.2d 571 73 Wash.2d 
381—State v. Greene, 451 P.2d 926, 75 Wash.2d 
519-State v. Henneke, 470 P.2d 176, 78 Wash.2d 
147. 

Different view of fruits of crime and contraband 
N.Y.—People v. Reason, 276 N.Y.$.2d 196, 52 Misc.2d 
’ 425. 

95, Ariz.—State v. Gortarez, 442 P.2d 83, 103 Ariz. 
339. 

Oil—People v. Aviles, 98 Cal.Rptr. 316, 21 C.A.3d 
230. 

Conn.—State v. Towry, 210 A.2d 455, 26 Conn.Sup. 35 
Fla—Bailey v. State, App., 295 So.2d 133. 

E-People v. Davis, 276 N.E.2d 55, 2 Ill.App.3d 185. 
Mich.—People v. Lee, 124 N.W.2d 736, 371 Mich. 563. 
Minn.—State v. Gannaway, 191 N.W.2d 555,291 Minn. 
391. 

N.Y.—People v. Bronk, 323 N.Y.S.2d 134, 66 Misc.2d 
932, afTd. 293 N.R2d 826, 31 N.Y.2d 995, 341 
N.Y.S.2d 450. 

Attempt at arrest as sufficient 

(3) Other statements. 

E-People v. Sprovieri, 252 N.E.2d 531, 43 I11.2d 223. 

96, Cal.—People v. Govea, 45 Cal.Rptr. 253, 235 
C.A.2d 285—People v. Ramsey, 77 CaLRptr. 249, 
272 CA.2d 302. 

Colo.-Finley v. People, 488 P.2d 883, 176 Colo. 1. 
Conn.—State v. Spellman, 212 A.2d 413, 153 Conn. 65. 
Fla.—Urquhart v. State, App., 211 So.2d 79—J.R.H. v. 

State, App. 2 Dist., 428 So.2d 786. 

Md.—Gardner v. State, 251 A.2d 901, 6 Md.App. 483. 
Mich.—People v. Character, 188 N.W.2d 15, 32 Mich. 
App. 46. 

NJ.—State v. Baker, 271 A.2d 435, 112 NJ.Super. 351. 
N.Y.—People v. Terrell, 277 N.Y.S.2d 926, 53 Misc.2d 
31 

Okl.—Brinlee v. State, Cr., 403 P.2d 253. 

Impermissible frisk 

Ohio-State v. Ramey, 282 N.R2d 65, 30 Ohio Misc. 
89. 

97, U.S.—Cochran v. U.S., C.A.Mo., 291 F.2d 633— 
U.S. v. Ruffin, GA.I11., 389 F.2d 76. 

AIl—D uncan v. State, 176 So.2d 840 278 Ala. 145. 

Meeks v. State, Cr.App., 437 So.2d 1372. 

Ariz.—State v. Chudy, 492 P.2d 402, 108 Ariz. 23. 
Ark-Ward v. State, 420 V.W.2d 540, 243 Ark. 472. 
CaL—People v. Thomas, 93 Cal.Rptr. 877, 16 C.A.3d 
231-People v. Aldapa, 94 Cal.Rptr. 579, 17 
GA.3d 184. 

Colo.—People'v. Nelson, 474 P.2d 158, 172 Cola 456- 
Gale v. People, 484 P.2d 1210, 174 Colo. 491- 
People v. Olton, 485 P.2d 891, 175 Colo. 140—Peo¬ 
ple v. Turner, 660 P.2d 1284. 

Urquhart v. State, App., 211 So.2d 79. 

Fla.—Mitchell v. State, 175 S.E.2d 545, 226 Ga 450, 
cert den. 91 S.Ct 585, 400 U.S. 1024, 27 L.Ed.2d 
637. 

Idaho-State v. Berwick, 483 P.2d 670, 94 Idaho 139. 
ID.—People v. Waitts, 224 N.R2d 257, 36 IU.2d 467- 
People v. Martin, 260 N.E.2d 364, 124 lll.App.2d 

m 

Ind.—Bowles v. State, 267 ft.E.2d 56, 256 Ind. 27. 
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Ky.—Pennington v. Com., 429 S.W 2d 364—lies v 
Com., 476 S W 2d 170 
La.—State v. Di Bartolo, 276 So.2d 291. 

Md.—July v. State, 251 A.2d 384, 6 Md.App. 409- 
Mercer v. State, 251 A 2d 387, 6 Md.App. 370— 
Winebrenner v. State, 251 A.2d 610, 6 Md.App. 
440 

Mich.—People ex rel. Winkle v. Bannan, 125 N.W.2d 
875, 372 Mich. 292, cert. den. and app. dism. 85 
S.Ct. 611, 379 U.S. 645, 13 L.Ed.2d 551, reh. den 
85 S.Ct. 1102, 380 U.S. 967, 14 L.Ed.2d 157 
Miss.—Smith v. State, 128 So.2d 857—Terry v. State, 
173 So.2d 889, 252 Miss. 479—Butler v. State, 212 
So.2d 573—Cummings v State, 219 So.2d 673, 
cert. den. 90 S Ct. 954, 397 U.S. 942, 25 LEd.2d 
122 . 

Mo.—State v. Goodman, 449 S.W.2d 656. 

Mont—State v Yoss, 409 P.2d 452, 146 Mont. 508. 
Nev.—Whitley v. State,-386 P.2d 93, 79 Nev. 406. 
N.J.—State v. Orr, 225 A.2d 157, 93 NJ Super. 140. 
N.Y.—People v Brown, 225 N.Y.S.2d 157, 32 Misc 2d 
846—People v. Jones, 232 N.Y.S.2d 18—People v. 
Logan, 241 N.Y.S.2d 344, 39 Misc.2d 593—People 
v. Terrell, 277 N.Y.S.2d 926, 53 Misc.2d 32-Peo- 
ple v. White, 290 N.Y.S.2d 253, 56 Misc.2d 900. 

, N.C.—State v. Covington, 161 S.E.2d 140, 273 N.C. 
690—State v. McCloud, 173 S.E.2d 753, 276 N.C. 
518. 

N.D.—State v.’Erdman, 170 N.W.2d 872. 

Ohio—State v. Hooper, 227 N.E.2d 414, 10 Ohio 
App.2jd 229, cert. den. 88 S.Ct. 292, 389 U.S. 928, 
19 L.Ed.2d 281—State ex rel. Wilson v. Nash, 324 
N,E.2d 774, 41 Ohio App.2d 201. 

Okl.—Harrell v. State, Cr., 379 P.2d 706. 

Pa.—Com. v. Altizer, 242 A.2d 274, 430 Pa. 159-Com. 

v. Dussell, 266 A.2d 659, 439 Pa. 391 
RI.—State v. McWeeney, 216 A.2d 357, 100 R.I. 394- 
State v. Roach, 259 A.2d 119, 106 R.I. 280. 
Tenn.—Harris v. State, 410 S.W.2d 876, 219 Tenn. 459. 
Tex.—Murphy v. State, Cr., 378 S.W.2d 73—'Willett v. 
State, Cr., 454 S.W.2d 398—Woods v. State, Cr., 
466 S.W.2d 741. 

Va.—Upton v. Com., 177 S.E.2d 528, 211 Va 445— 
McMUlon v. Com., 184 S.E.2d 773, 212 Va. 505. 
Wash.—State v. Melrose, 470 P.2d 552, 2 Wash.App. 
824. 

Wis.—Browne v. State, 129 N.W.2d 175, 24 Wis.2d 491, 
reh. den. 131 N.W.2d 169, 24 Wis.2d 491, cert 
den. 85 S.Q. 730, 379 U.S. 1004, 13 L.Ed.2d 706, 
reh. den. 85 S.Q. 1094, 380 U.S. 959, 13 L.Ed.2d 
977. 

Probable cause for arrest without warrant 

(3) Held not shown. 

Cal.—People v. Govea, 45 Cal.Rptr. 253, 235 GA.2d 
285—People v. Wright, 46 Cal.Rptr. 360, 236 
C.A.2d 735—People v. Marquez, 66 Cal.Rptr. 615, 
259 C.A.2d 593. 

D.C.—Campbell v. U.S., App., 273 A.2d 252. 

Ind.—Crowe v. State, 243 N.E.2d 759, 251 Ind. 562. 
Md.—Brown v. Stite, 247 A.2d 745, 5 Md.App. 367. 
Or.—State v. Rater, 453 P.2d 680, 253 Or. 109. 

(4) Held shown. 

Cal.—People v. Craycraft, 82 Cal.Rptr. 154, 1 C.A.3d 
947. 

La.—State v. Square, 244 $o.2d 200, 257 La. 743, vac. 
in part on oth. grds. 92 S.Q. 2871, 408 U.S. 938, 33 
L.Ed.2d 760, mand conf. to 268 So.2d 229, 263 La. 
291—State v. Smith, 245 So.2d 327, 257 La. 1109. 
Mich.—People v. Murphy, 184 N.W.2d 256, 28 Mich. 
App. 150. 

Minn.—State v. Purdy, 153 N.W.2d 254, 278 Minn. 
133. 

N.Y.—People v. Powell 319 N.Y.S.2d 485, 36 AD.2d 
177, affd. 282 N.R2d 333, 30 N.Y.2d 634, 331 
N.Y.S.2d 445. 

Tex.—Branch v. State, Cr., 447 S.W.2d 932, revd. on 
oth. grds. and remd. 92 S.Ct. 2726, 408 U.S. 238, 

33 L.Ed.2d 346, reh. den. 93 S.Q. 90,409 U.S. 902, 

34 L.Ed.2d 164—Byrd v. State, Cr., 447 S.W.2d 
936. 

Wash.—City of Snohomish v. Swoboda 461 P.2d 546, 1 
Wash.App. 291 
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(5) Exclusionary rule not applied despite fact proba¬ 
ble cause not proved. 

Tex.—Lalande v. State, App 8 Dist., 651 S.W.2d 402, 
affd., Cr.App., 676 S.W.2d 115. 

(6) Other matters. 

Md.—Scott v. State, 231 A.2d 728, 1 Md.App. 481. 
Pa.—Com. v Bondi. 234 A.2d 191, 211 PaSuper. 23. 

Illegality of first arrest immaterial where information 
obtained not used in prosecution for another offense 
after legal arrest. 

Fla.—Barton v. State, App., 193 So.2d 618. 

Sham arrest 

Fla.—Adams v. State, App., 293 So.2d 114. 

“Good faith mistake” statutory exception inap¬ 
plicable 

Colo.—People v. Quintero, 657 P.2d 948, cert. dism. 

104 S.Ct. 543, 464 U.S. 1014, 78 L.Ed.2d 719. 
Arrest based on canceled warrant 
N.Y.—People v. Watson, 2 Dept., 474 N.Y.S,2d 978, 
100 A.D.2d 452, on remand 486 N.Y.S.2d 592, 127 
Misc.2d 439. 

Despite good faith of police 
N.Y.—People v. Watson, 2 Dept, 474 N.Y.$.2d 978, 
100 A.D.2d 452, on remand 486 N.Y.S.2d 592, 127 
Misc.2d 439. 
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97.5. U.S.—Terry v. State of Ohio, Ohio, 88 S.Q. 
1868, 392 U.S. 1, 20 LEd.2d 889—Sibron v. State 
of N.Y., N.Y., 88 SQ. 1889, 392 U.S. 40, 20 
L.Ed.2d 917. 

Ala.—Sheridan v. State, 187 So.2d 294, 43 Ala.App. 
239, cert, den., Sup., 189 So.2d 470, 279 Ala. 674, 
cert. den. 87 S.Q. 747, 385 U.S. 1019, 17 L.Ed.2d 
556. 

Ark.—Petty v. State, 411 S.W.2d 6, 241 Ark. 911—Bail¬ 
ey v. State, 438 S.W.2d 321, 246 Ark. 362. 

Cal.—People v. Burke, 39 Cal.Rptr. 531, 394 P.2d 67, 
61 C.2d 575. 

Conn.—State v. Kehlenbach, 232 A.2d 769, 4 Conn.Cir. 
376. 

Fla.—Ashby v. State, App., 228 So.2d 400, affd. in part, 
quashed in part. Sup., 245 So.2d 225. 

Ga—Raif v. State, 136 S.E.2d 169, 109 GaApp. 354— 
Rowland v State, 161 S.R2d 422, 117 GaApp. 
577. 

Ill.—People v, Erickson, 201 N.E.2d 422, 31 U1.2d 230. 
Ky.—Com. v. Robey, 337 S.W.2d 34. 

Md.—Dorsey v. State, 232 A.2d 900, 2 Md.App. 40. 
Mich.—People v. Carr, 121 N.W.2d 449, 370 Mich. 251. 
Minn.—State v. Sorenson, 134 N.W.2d 115, 270 Minn. 
186. 

Miss.—Smith v. State, 128 So.2d 857—Williamson v. 
State, 248 So.2d 634. 

N.M.—State v. Washington, App., 480 P.2d 174, 82 
N.M. 284. 

N.Y.—People v. Anonymous A, 290 N.Y.S.2d 337, 56 
Misc.2d 1022. 

Okl.—Lawson v. State, Cr., 484 P.2d 1337. 

Tenn.—Ellis v. State, 364 S.W.2d 925, 211 Tenn. 321. 
Wash.—State v. Montague, 438 P.2d 571, 73 Wash.2d 
381. 

Wis.—Barnes v. State, 130 N.W.2d 264, 25 Wis.2d 116. 
Warrantless search of person not justified 
Ala.—White v. State, Cr., 267 Sa2d 802,49 AlaApp. 5. 
N.Y.—People v. Erdman, 329 N.YS.2d 654,69 Misc.2d 
103. 

Pa—Com. v. Dial, 285 A.2d 125, 445 Pa 251. 
Warrantless search of premises not justified 
Pa—Com. v. Meadows, 293 A.2d 365, 222 PaSuper. 
202 . 

Tex.—Cole v. State, Cr., 484 S.W.2d 779. 

Cema v. State, App.4Dist„ 693 S.W.2d 57a 
Va.—Olsen v. Com., 186 S.E.2d 51, 212 Va 545. 
Warrantless search of vehicle not justified 
Ala.—Pryor v. State, Cr., 265 So.2d 907, 48 AlaApp. 
465. 

Cal.—People v. Heredia 97 Cal.Rptr. 488, 20 GAJd 
194. 
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Colo.—Cowdin v. People, 491 P.2d 569, 176 Colo. 466. 
Coon.—State v. Anonymous (1971-20), 280 A.2d 816, 6 
Conn.Cir. 583. 

Ind.—Sayne v. State, 279 N.E2d 196, 258 Ind. 97. 
Me.—State v. Fletcher, 288 A.2d 92. 

Md.—Roop v. State, 283 A.2d 198, 13 Md.App. 251. 
Mich.—People v. James, 194 N.W.2d 57, 36 Mich.App. 
550. 

N.Y.—People v. Powers, 322 N.Y.S.2d 814, 37 A.D.2d 
678. 

Okl.—Hampton v. State, 496 P.2d 124, following Henry 
v. State, Cr., 494 P.2d 661. 

Va.—Guthrie v. Cora., 186 S.E2d 68, 212 Va. 602 
97.10. U.S.—US. v. Harvey, C.A.IH., 397 F.2d 526. 
Ala.—Neal v. State, Cr., 250 So.2d 605, writ denied 250 
Sc.2d 608, 47 Ala.App. 68, writ den. 250 So 2d 
60S, 287 Ala. 738. 

Alaska—Fresneda v. State, 458 P,2d 134, app. after 
remand 483 P.2d 1011. 

Aju.—S tate v. Snyder, 467 P.2d 943, 12 Ariz.App. 103. 
CaL—People v. Cooper, 44 Cal.Rptr. 483, 234 C.A.2d 
587, affd. 87 S.Ct. 788, 386 U.S. 58, 17 L.Ed,2d 
730, reh. den. 87 S.Ct. 1283, 386 U.S.* 988, 18 
L.Ed.2d 243—Nugent v. Superior Court for San 
Mateo County, App., 62 CaI.Rptr. 217—People >. 
Landry, 80 CaLRptr. 880, 276 C.A 2d 370. 

Colo.—Eyrich v. People, 423 P.2d 582, 161 Colo. 554. 
Conn.—State v. Miller, 206 A.2d 835, 152 Conn. 343. 
Fla.—O’Neil v. State, App., 194 So.2d 40 
Hawaii—State v. Dias, 470 P,2d 510, 52 Haw. 100, 128. 
ni—People v. Lohagen, 220 N.E2d 201, 35 I11.2d 
199—People v. Gates, 221 N.E.2d 285, 35 IlUd 
584—People v. Bussie, 243 N.E2d 196, 41 Ill,2d 
323, cert den. 90 S.Ct. 56, 396 U.S. 819, 24 
LEd.2d 70—People v. Cox, 274 N E2d 45, 49 
IlL2d 245. 

Ky.—Senlbaldi v. Cbm., 338 SW.2d 915—Taylor v. 
Com., 386 S.W.2d 480- 

La.—State v. Comeaux, 211 So.2d 620, 252 La. 481. 
Mass.—Com. v. Dirring, 238 N.E2d 508, 354 Mass. 
523. 

Minn.—State v. Mitchell, 172 N.W.2d 66. 285 Minn 
153—State v. High, 176 N.W.2d 637, 287 Minn. 
24—State v. Curtis, 190 N.W.2d 631, 290 Minn. 
429. 

Min.—King v. State, 230 So.2d 209—Kent v. State, 241 
So.2d 657. 

Mow—State v. Meeks, 467 S.W.2d 65. 

Nev.—State v. Luchetti, 486 P.2d 1189, 87 Nev. 343. 
N.Y.—People v. Marsh, 228 N.E2d 783, 20 N.Y.2d 98, 
281 N.Y.S.2d 789. 

People v. Coleman, 285 N.Y.S.2d 169, 55 
M»sc,2d 221—People v. Sickler, 306 N.Y.S.2d 168, 
61 Misc.2d 571. 

N.C—State v. Stevens. 142 S,E2d 588, 264 N.C. 737. 
NJ>.—State v. Gagnon, 207 N.W.2d 260. 

Ohio-State v. Call, 220 N.E2d 130, 8 Ohio App.2d 
277. 

Okl—Handley v. State, Cr., 430 P.2d 830—Farrington 
v. State, Cr., 457 PJd 976—Fields v. State, Cr., 
463 P.2d 1000—Bromley v. State, Cr., 484 P.2d 
554—Frazier v. State, Cr., 484 P.2d 613—Henry v. 
State, Cr., 494 P.2d 661. 

Pa.—Cbm, v, Pearson, 233 A.2d 552, 427 Pa. 45, 30 
A.L.R.34 121. 

Wash.—City of Snohomish v. Swoboda, 461 P.2d 546, 1 
WasEApp. 291 

Search not incidental to arrest 

(2) Other m atinees. 

Ala.—Loyd v. State, 186 So.2il 731, 279 Ala. 447. 
CaL—People v. Fans, 47 CaLRptr. 370, 407 P.2d 282, 

63 G2d 541. 

People v. Bustilka, 47 Cal.Rptr. 283, 237 C.A.2d 
534. 

UL—People v. Bowen, 194 N.E2d 316, 29 IB.2d 349, 
cert. den. 84 S.Ct. 690, 376 US. 927, 11 LEd.2d 
622. 

Iowa—State v. Evans, 169 N.W.2d 200. 

Md.—Haaunood v. State, 256 A.2d 768, 7 Md.App. 


Mo.—State v. Sprout. 365 S.W.2d 572-State v. Ed- 
mondson, 379 S.W.2d 486. 

Nev.—Thurlow v State, 406 P.2d 918, 81 Nev. 510. 
NJ.—State v. Taylor, 195 A.2d 485, 81 NJ,Super. 296. 
N.Y,—People v. Beaman, 253 N.Y.S.2d 674, 44 Misc.2d 
336—People v. Belcher, 268 N,Y.S.2d 148, 49 
Misc.2d 631, affd 278 NY.S.2d 586, 27 A.D.2d 
706-People v. Graf, 298 N.Y.S.2d 224, 59 Misc.2d 
61. 

S.D.—State v. Nelson. 169 N,W.2d 533, 84 S.D. 218. 
Wash.—State v Riggins, 395 P.2d 85, 64 Wash.2d 881. 
Items not described in search warrant 
D.C.—Hunt v. U.S, Mun.App., 171 A.2d 515, cert, 
den. 82 S.Ct. 449, 368 U.S. 972, 7 LEd.2d 400. 

Records relating to another crime 
CaL—Yon char v. Superior Court In and For Los Ange¬ 
les County, 14 Cal.Rptr. 93, 193 C.A.2d 135. 
97.15 U.S.—Maryland v. Macon, Md., 105 S.Ct. 
2778, 86 L.Ed.2d 370. 

Ind— Lay ton v. State, 240 N.E2d 489, 251 Ind. 205. 
Me.—State v. Warner, 237 A.2d 150. 

Md.—Matthews v. State, 206 A.2d 714, 237 Md. 384. 
Thompson v. State, 240 A.2d 780, 4 Md.App. 
31—Ervm v. State, 241 A.2d 142, 4 Md.App. 
42—Parks v. State, 243 A.2d 645, 4 Md.App. 
432—Parker v. State, 247 A.2d 552, 5 Md.App. 
422—Grimm v. State, 251 A.2d 230, 6 Md-App. 
321. 

Miss.—Clay v. State, 184 So.2d 403. 

Mo —State v. Thompson, 425 S.W.2d 80—State v. Brit¬ 
ton, 444 S.W.2d 465. 

N.M.— State v. GutierTez, 415 P.2d 552, 76 N.M. 429. 
Pa.—Com. v. Garvin, 293 A.2d 33, 448 Pa. 258. 

Tex.—Lopez v. State, 352 S.W.2d 747, 171 Tex.Cr.R. 
672, cert. den. 82 S.Ct. 1604, 370 U.S. 954, 8 
L.Ed 2d 819—Mullins v. State, Cr., 425 S,W2d 
354. 

Finney v. State, App. 3 Dist., 672 S.W.2d 559. 

A suspect's consent to tape record¬ 
ing is not required where the recording 
is commenced at the time of the lawful 
stop or arrest. 9716 

97.16. Alaska—O’Neill v. State, App., 675 P.2d 1288, 
limiting Qumto v. Juneau, Alaska App., 664 P.2d 
630. 
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97JO. Ky.—Johnson v. Com., 443 S.W.2d 20. 
Finding of guilt necessary 
Ky.—Taylor v. Com., 386 S.W.2d 480-Stiltz v. Cora., 
390 S.W.2d 642. 

Statutory infraction less than “crime” 

N.Y.—People v. Marsh, 260 N.Y.S.2d 893, 46 Misc.2d 
777. 

Overruled cases 

Since the publication of GJjS. cases m Kentucky 
holding that acquittal of the charge renders evidence 
discovered inadmissible, or that a finding of guilt is 
necessary for its admissibility, have been overruled in a 
decision holding that the admissibility of evidence 
should not be determined by the disposition of the 
arresting charge. 

Ky.—Pennington v. Com., 429 S.W.2d 364, overruling 
Parrott v. Commonwealth of Kentucky, 287 
S.W.2d 440, Thomason v. Commonwealth of Ken¬ 
tucky, 322 S.W.2d 104, and Commonwealth of 
Kentucky v. Robey, 337 S.W.2d 34. 

97J5. Ky.—Pennington v. Com., 429 S.W.2d 364. 
N.Y.—People v. Molloy, 254 N.Y.S.2d 769, 22 A.D.2d 
814, affd. 213 N.E2d 801, 17 N.Y.2d 431, 266 
N.Y.S.2d 520, affd. 272 N.Y.S.2d 720, 26 A.D.2d 
561. 

Ohio—Williams v. Eckle, 183 N.E2d 365, 173 Ohio St. 
410, cert. den. 83 S.Ct. 154, 371 U.S. 881, 9 
L.Ed.2d 118. 

Fingerprints obtained in violation of 
constitutional rights, as where they are 
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obtained as a result of an unlawfu, 
arrest or detention, are inadmissi¬ 
ble. 9730 

97JO. U.S.—Davis v. Mississippi, Miss., 89 S.Ct 
1394, 394 U.S. 721, 22 L.Ed.2d 676, app. aft* 
remand 255 So.2d 916, cert. den. 93 S.dt. 191,40} 
U.S. 855, 34 L.Ed.2d 99—Hayes v. Florida, FIs, 
105 S.Ct. 1643, 84 L.Ed.2d 705. 

Cal.—People v. Stuller, 89 Cal.Rptr. 158, 10 C.A.3d 
582, cert. den. 91 S.CL 1205, 401 U.S. 977, 21 
L.Ed.2d 327. 

The failure of officers to follow stat¬ 
utory procedure after a lawful arrest 
may render a subsequent search un¬ 
lawful and its fruits inadmissible. 9735 

97.35. Failure to take accused before magis¬ 
trate or person authorized to release os 
bail 

Cal.—People v. Mercurio, 88 CaLRptr. 750, 10 CAJt 
426. 

Unwarranted search where offense bailable 
CaL—Carpio v. Superior Court, Santa Barbara County 
97 CaLRptr. 186, 19 CA.3d 790. 

§ 657(8).-Facts Existini 

Prior to, or Disclose 
Independently of, Illegal 
Search 

98. U.S.—U.S. v. Ruffin, C.A.I11., 389 F.2d 76. 
Fla.—State v. Eicher, App. 3 Dist., 431 So.2d 1009. 
Iowa—State v. Polton, 143 N.W.2d 307, 259 Iowa 435.. 

99. U.S.—U.S. v. Von Roeder, GA.C 0 I 0 ., 435 R2d 
1004, cert. den. 91 S.Ct. 2264, 403 U.S. 934, 29 

. L.Ed.2d 713—Musgrove v. Eyman, GA.Ariz., 435 
F.2d 1235—U.S. v. Torgensen, C.A.Minn., 690 
F.2d 68Z 

Cook v. Sigler, D.GNeb., * 299 F.Supp. 1338. 
Ariz.—State v. Van Meter, 440 P.2d 58, 7 Aiiz.App. 
422. 

Cal.—People v. Stoner, 55 Cal.Rptr. 897, 422 P.2d 585, 
65 C.2d 595—People v. Sesslm, 67 CaLRptr. 409, 
439 P.2d 321, 68 C.2d 418, cert. den. 89 S.Q. 850, 
393 U.S. 1080, 21 LEd.2d 772. 

People v. Padilla, 95 CaLRptr. 661, 18 GA3d 
433. 

Fla.—Powers v. State, App., 271 So.2d 462. 

Ga.—Green v. State, 194 S.E2d 678, 127 Ga.App. 713. 
Mass.—Com v. Blackburn, 237 N.E2d 35, 354 Mass. 
200 . 

Com. v. Bomholz, 446 N.E2d 1085, 15 Mass. 
App. 973. 

Mich.—People v. Harris, 204 N.W.2d 549, 43 Mkh. 
App. 531. 

Mo.—State v. Johnson, 490 S.W.2d 20. 

Neb.—State v. Putnam, 133 N.W.2d 605, 178 Neb. 
445-State v. Beasley, 163 N.W.2d 783, 183 Neb. 
681. 

N.Y.—People v. Dentine, 276 N.Y.S.2d 963, 27 A.D.2d 
139, affd. 234 N.E2d 462, 21 N.Y.2d 700, 287 
N.Y.S.2d 427, am. on oth. grds. 237 N.R2d 361,21 
N.Y.2d 971, 290 N.Y.S.2d 199, cert den. 89 S.CL 
405, 393 U.S. 967, 21 L.Ed.2d 379. 

N.C.—State v. Allen, 194 S.K2d 9, 282 N.G 503. 
Okl.—Puckett v. State, Cr., 363 P.2d 953. 

Tex.—Scallion v. State, Cr., 433 S.W.2d 438. 

Wash.—State v. O’Bremski, 423 P.2d 530, 70 WasL2d 
425—State v. Rothenberger, 440 P.2d 184, 73 
Wash.2d 596. 

“Fruit of poisonous tree” doctrine inapplicable 
Ariz.—State v. Pine, 446 P.2d 940, 8 Ariz.App. 43ft 
cert. den. 89 S.G. 2103, 395 U.S. 962, 23 L.Bd2d 
747. 

Cal.—People v. Chapman, 67 CaLRptr. 601,261 GA2d 
149. 

Md.—Jones v. State, 248 A.2d 166, 5 Md.App. 489. 
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Administrative disciplinary proceeding 

N Y.—Roman v. McGuire, 475 N.Y.S.2d 222, 123 
Misc.2d 1027, 

M 5 Cal.— People v. Hammond, 9 Cal.Rptr. 233, 357 
p.2d 289, 54 C.2d 846. 

8 657(9).-Persons Enti¬ 

tled to Object 

l U.S,— U.S. v. Hopps, D.CMd.,, 215 F.Supp. 734, 
affd., C.A., 331 F.2d 332. Cert. den. 85 S.Ct 39, 
379 U.S. 820, 13 L.Ed.2d 31. 

AJa.—Sanders v. State, 179 So.2d 35, 278 Ala. 453— 
Guenther v. State, 213 So.2d 679, 282 Ala. 620, 
cert den. 89 S.Ct. 916, 393 U.S. 1107, 21 L.Ed.2d 
803. 

Davidson v. State, Cr., 252 So.2d 108, 47 Ala. 
App. 181 

Ramsey v. City of Huntsville, 172 So.2d 812, 42 
Ala.App. 603. 

^ 1 .—Elder v. Board of Medical Examiners, 50 Cal. 
Rptr. 304, 241 C.A2d 246, cert. den. 87 S.a. 701, 
385 U.S. 1001,17 L.Ed.2d 541—Clifton v. Superior 
Court In and For Humboldt County, 86 CaLRptr. 
611 7 CA,3d 245. 

Conn.— State v. Castle, 287 A.2d 744, 161 Conn. 570. 
Fit— Machin v. State, App., 162 So.2d 547. 

Ga.—Shelton v. State, 1*41 S.E2d 776, 111 Ga.App. 
351, cert. den. 86 S.O. 291, 382 U.S. 917, 15 
L.Ed.2d 232. 

Maho—State v. Flores, App., 702 P.2d 1374, 108 Idaho 
914. 

0L—People v. McLean, 276 N.E2d 72, 2 Ill.App.3d 

307, 50 A.L.R.3d 1. 

Ind.—Kirkland v. State, 232 N.E.2d 365, 249 Ind. 
305—Trinlde v. State, 284 N.E.2d 816, 259 Ind. 
114. 

Kan.-State v. Edwards, 415 P.2d 231, 197 Kan. 146. 
La.—State v. Page, 206 So.2d 503, 251 La. 810. 

Me—State v. MacKenzie, 210 A.2d 24, 161 Me. 123. 
Md.—Walters v. State, 261 A.2d 189, 8 Md.App. 583. 
Mich.—People v. Loncar, 144 N,W.2d 801, 4 Mich. 
App. 281—CJLS. quoted In People v. Hale, 151 
N.W.2d 240, 242, 7 MichApp. 127. 

Miss.—CJ.S. dted in Fondren v. State, 175 So.2d 628, 
253 Miss. 241—Craft v. State, 181 So.2d 140, 254 
Miss. 413—Butcher v. State, 210 So.2d 875, cert, 
den. 89 S.Ct. 694, 393 U.S. 1055, 21 L.Ed.2d 697. 
Mont.—State v. Dess, 462 P.2d 186, 154 Mont 231. 
N.C—State v. Nickerson, 183 S.E.2d 326,13 N.CApp. 
125, cert den. 186 $.R2d 179, 280 N.C. 304, cert, 
den. 92 S.Q. 2503, 408 U.S. 925, 33 L.Ed.2d 336. 
Nev.—Harper v. State, 440 P.2d 893, 84 Nev. 233. 
NJ.—State v. Bibbo, 198 A2d 810, 83 NJ.Super. 36- 
State v. Robinson, 206 A.2d 779, 86 N.J.Super. 

308. 

N.Y,-People v. Morhouse, 233 N.R2d 705, 21 N.Y.2d 
66, 286 N.Y.S.2d 657. 

People v. DeVivo, 258 N.Y.S.2d 1013,23 A.D.2d 
753-People v. Cardaio, 294 N.Y.S.2d 579, 30 
A.D.2d 843, am. on oth. grds. 250 N.R2d 227, 24 
N.Y.2d 988, 302 N.Y.S.2d 818. 

N.C—State v. Belk, 150 S.E2d 481, 268 N.C. 320. 
Ohio-State v. Keeling, 182 N.E2d 60. 

Old.—Nelson v. State, Cr., 355 P.2d 413. 

Or.—State v. Darrien, 497 P.2d 1204, 10 Or.App. 84. 
Pa.—Com. v. Sell, 470 A.2d 457, 504 Pa. 46 
S.D.-CJ5. cited la State v. Merrill, 152 N.W.2d 349, 
351, 82 S.D. 609. 

Tenn,—State v. Coury, Cr.App., 657 S.W.2d 777. 

Tex.—Campos v. State, 356 S.W.2d 317,172 Tex.Cr.R. 

179—Jones v. State, Cr., 388 S.W.2d 429. 

Wyo^—Mares v. State, 500 P.2d 530. 

Vicarious exclusionary rule abrogated 
Cal.—In it Lance W., 210 Cal.Rptr. 631, 694 P.2d 744, 
37 C.3d 873. 

Uihtwfbl warch of co-defendant as entitling one 
to object 

Alaska—Waring v. State, 670 P.2d 357. 

Cal.—People v. Gonzales, 9 CaLRptr. 21, 186 C.A.2d 
370. 
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Fla.—State v. Spencer, App. 3 Dist., 432 So.2d 718. 

Ill.—People v. Durley, 272 N.E.2d 725, 133 Ill.App 2d 

( 88, aiTd. 283 N.E2d 882, 51 I11.2d 590. 

Custodian of public records 

Pa.—Com. v. Schwartz, 39 D. & C 2d 607. 

Where accused had voluntarily relinquished all 
interest in property seized 

Colo.—Kurtz v. People, 494 P.2d 97, 177 Colo. 306. 

Md.—Boone v. State, 235 A.2d 567, 2 Md.App. 479— 
Davis v. State, 236 A.2d 307, 2 Md.App. 630— 
Jones v. State, 245 A2d 897, 5 Md.App. 18a 

N.Y.—People v. Fein, 272 N.Y.S.2d 753, 18 N.Y.2d 
162, 219 N.R2d 274, am. on oth. grds. 220 N.E.2d 
804, 18 N.Y.Zd 722, 274 N.Y.S.2d 159, app. dism. 
cert. den. 87 S.a 766, 385 U.S. 649, 17 LEd.2d 
668, reh. den. 87 S.Ct. 1157, 386 U.S. 978, 18 
LEd.2d 140, am. on oth. grds 225 N.R2d 567, 19 
N.Y.2d 691, 278 NY.S.2d 880. 

Vicarious exclusionary rule held rule of stand* 
ins 

Cal.—Kaplan v. Superior Court of Orange County, 491 
P.2d 1, 98 Cal.Rptr. 649, 491 P.2d 1, 6 C.3d 150, 
app. dism. 92 S.Ct. 2542, 407 U.S. 917, 32 L Ed.2d 
803. 

Challenger seeking pretrial suppression of evi¬ 
dence must show standing 

Iowa—State v. Osborn, 200 N.W.2d 798. 

La.—State v. Dudek, 268 So.2d 217, 263 La. 258. 

N.Y.—People v. Feliciano, 332 N.Y.S.2d 830, 70 
Misc.2d 83. 

Persons on premises searched have standing to 
challenge validity thereof 

Iowa—State v. Osborn, 200 N.W.2d 798. 

N.Y.—People v. Feliciano, 332 N.Y.S.2d 830, 70 
Misc.2d 83. 

Defendant lacks standing to assert prejudice to 
coparticipant 

Ala.—Davidson v. State, Cr., 265 So.2d 888, 48 Ala. 
App. 446, cert. den. 265 So2d 897, 289 Ala. 741. 

Ill.—-People v. Black, 288 N.R2d 376, 52 I11.2d 544, 
cert. den. 93 S.a. 2155, 411 U.S. 967, 36 LEd.2d 
689, reh. den. 93 SO. 3015, 412 U.S. 963, 37 
L.Ed.2d 1012. 

Old.—Hill v. State, Cr., 500 P.2d 1080. 

Tex.—Holcomb v. State, Cr., 484 S.W.2d 929, cert. den. 
93 S.a 1404, 410 U.S, 940, 35 L.Ed.2d 606. 

Codefendant held to have standing to seek to 
exclude statement 

La.—State v. Walker, App. 3 Or., 430 So.2d 1327. 

Defendants charged with possessory offenses en¬ 
titled to automatic standing 

Pa.—Com. v. "Sell, 470 A.2d 457, 504 Pa. 46. 

Com. v. O’Shea, 476 A.2d 911, 328 Pa. Super. 
104. 
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1,5. Fla.—Urquhart v. State, App., 211 So.2d 79. 

Ill.—People v. Carter, 234 N.R2d 53, 91 IU.App.2d 
380. 

Ky.—Server v. Com., 425 S.W.2d 565. 

Md.—Belton v. State, 178 A.2d 409, 228 Md. 17. 

Kleinbart v. State, 234 A.2d 288,2 Md.App. 183. 

Mich,—CJ.S. quoted in People v. Hale, App., 151 
N.W.2d 240, 242, 7 Mich.App. 127. 

N.J.—State v. LaDuca, 214 A.2d 423, 89 NJ.Super. 
159. 

N.Y.—People v. Wrench, 341 N,Y.S.2d 985, 73 Misc.2d 
434. 

Ohio—State v. Keeling, 182 N.R2d 60. 

Wash.—State v. Clevenger, 417 P.2d 626, 69 Wash.2d 
136. 

Constructive possession or control 

Ky.—Lane v. Com., 386 S.W.2d 743, 10 A.L.R.3d 308. 

Proprietary interest not required 

Ill.—People v. Johnson, 231 N.E.2d 447, 38 I11.2d 399. 


Not limited to owner or tenant 
Iowa—State v. Moore, 156 N.W.2d 890, 261 Iowa 
1100—State v. Freese, 166 N.W.2d 785. 

Invitees of person renting motel room 
Tenn.—State v. Fisher, Cr.App., 653 S.W.2d 749. 

A person who has been the victim of 
an invasion of privacy has standing to 
object to the admission of evidence ob¬ 
tained by means of such invasion. 110 

1.10. La.—State v. Owen, 453 So.2d 1202. 
Circumstances constituting invasion of privacy 
Va.—Sullivan v. Com., 169 S.E.2d 580, 210 Va. 205, 
cert. den. 90 S.Ct. 1142, 397 U.S. 998, 25 LEd.2d 
408. 

§ 657(10).-Persons Pro¬ 

curing Evidence 

1.50. U.S.—Clutchette v. Procunier, C.A.Cal., 497 
F.2d 809, mod. 510 F.2d 613, revd. on oth. grds. 

96 S.D. 1551, 425 U.S. 308, 47 L.Ed.2d 810, vac^ 

C A., 536 F.2d 305, on remand D.G, 471 FSupp. 
1113. 

U.S v. Marza.no, D.C.II1,, 388 F.Supp. 906, aflcL 

97 SCt. 734, 429 U.S. 1038, 50 L.Ed.2d 749. 
Cal.—People v. Katzman, 66 Cal.Rptr.'319, 258 C.A.2d 

777. 

Fla.—State v Coffey, 212 So.2d 632. 

Ill—People v. Carter, 248 N.E2d 847, 109 IlLApp.2d 
15. 

La.—State v. Kemp, 205 Sa2d 411, 251 La. 592. 
N.Y.—People v Smith, 368 N.Y.S.2d 954, 82 Misc.2d 
204. 

Silver platter doctrine 

CaL—People v. Kelley, 57 CaLRptr. 363, 424 F.2d 947, 
66 C.2<i 232. 

Investigation by city officers outside jurisdic¬ 
tion not prejudicial 
Okl.—Smith v. State, Cr., 656 P.2d 277. 

2. U.S.—Barnes v. U.S., C.AJla., 373 F.2d 517— 
Watson v. U.S., C.A.La., 391 F.2d 927, cert den. 
89 S.Ct. 459, 393 U.S. 985, 21 L.EdJd 446—U.S. 
v. Beasley, GA.Okl, 485 F.2d 60, cert. den. 94 
S.Q. 1946, three cases, 416 US 941, 40 LEd.2d 
292, reh. den. 94 S.Q. 2635, 417 U.S. 927, 41 
L.Ed.2d 230, reh. den. 94 S.Q. 2653, 417 U.S. 
937, 41 L.Ed.2d 241. 

U.S. v. Masterson, D.C.N.Y., 251 F.Supp. 937, 
cert. den. 87 S.Ct. 72, 385 U.S. 833, 17 L.Ed.2d 
67—Purvis v. Wiseman, D.C.Or., 298 F.Supp. 761. 
Ariz.—State v. Rice, 516 P.2d 1222, 110 Ariz, 210. 
Cal.—Dyas v. Superior Court of Los Angeles County, 
114 Cal. Rptr. 114, 522 P.2d 674, 11 G3d 628. 
Conn.—State v. Larko, Cir.A.D., 280 A.2d 153, 6 Conn. 
Cir. 564. 

Fla.—Roberts v. State, App., 443 So.2d 1082. 

Ga.—Kennemore v. State, 149 S.E2d 471,222 Ga. 252. 
Iowa—State v. Holliday, 169 N.W.2d 768. 

Ky.—Stone v Com., 418 S.W.2d 646, cert den. 88 S.Q. 

1259, 390 U.S. 1010, 20 UEd.2d 161. 

La.—State v. Kemp, 205 So.2d 411, 251 La. 592. 
N.J.—State v. Maslo. 194 A2d 517, 81 NJ.Super. 32. 
N.M.—State v. Richerson, App., 535 P.2d 644,87 N.M. 

437, cert. den. 535 P.2d 657, 87 N.M. 437. 

N.Y.—People v, Haskins, 369 N.Y,S.2d 869,48 AD.2d 
480. 

Or.—State v. Bryan, 457 P.2d 661,1 Or.App. 15-State 
v. Padilla, 496 P.2d 256, 9 Or.App. 162—State v. 
Enoch, 536 P.2d 460, 21 OrApp. 652. 

Tenn.—Binkley v. State, 434 S.W.2d 336, 1 TenmCr, 
App. 214. 

Va.—Hannon v. Com., 166 S.E2d 232, 209 Va. 574. 
Wash.—State v. York, 521 P.2d 950, U WishApp. 137. 
Applicability of exclusionary rule 
Pa.—Com. v. Corley, 491 A,2d 829, 507 Pa. 540. 
Search by individual prior to police search 
CaL—People v. Yackee, 2Dfet, 208 CaLRptr. 44, 161 
CA.3d 843. 
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Illegal citizen's arrest immaterial 
Ind.—Smith v. State, 283 N.E.2d 365, 258 Ind. 594. 
Mere presence of police at private search imma¬ 
terial 

S.D.—State v. Cundy, 201 N.W.2d 236, 86 S D. 766, 
CERT. DEN. 93 S.Ct. 2751, 412 U.S. 928, 37 
LEd.2d 155. 

Airline employee uncovering contraband with or 
without police present immaterial 
CaL—People v. McKinnon. 103 Cal.Rptr. 897, 500 P.2d 
1097, 7 C.3d 899, cert. den. 93 S.Ct. 1891,411 U.S 
931, 36 L.Ed.2d 390. 

Miramontes v. Superior Court for San Mateo 
County, App., 102 CaLRptr. 182, 25 C.A.3d 877- 
People v. Scott, 117 CaLRptr. 925, 43 C.A.3d 723. 
Tex.—Chaires v. State, Cr., 480 S.W.2d 196 
That private person occasionally acted as police 
informer immaterial 

Ind.—Zupp v. State, 283 N.E.2d 540, 258 lnd. 625. 

That public school principal also governmental 
officer immaterial 

NJ.—In re State in Interest of C„ 296 A.2d 102, 121 
NJ.Super. 108. 

Police assisting private party 

U.S.—U.S. V. Capra, C.A.N.Y., 501 F.2d 267, cert. den. 
95 S.Q. 1424, 420 U.S. 990, 43 L.Ed.2d 670. 

Evidence inadmissible if search illegal 
Cal.—People v, Mahoney, 122 Cal.Rptr. 174,47 C,A.3d 
699. 

Tape recordings 

Mich.—People v. Livingston, 236 N.W.2d 63, 64 Mich. 
App. 247, 

Store security guard 

Okl.—Stanfield v. State, Cr., 657 P.2d 1200, op. with¬ 
drawn 666 P.2d 1294. 

Seizure by game warden in excess of statutory 
authority admissible 

Vt.—State v. Rocheleau, 451 A.2d 1144, 142 Vt. 61. 

Photographs anonymously mailed to police 

Ind.—Torres v. State, 442 N.E2d 1021. 

Auxiliary police officer 

N.Y.—People v. Lucuni, 466 N,Y.SJd 638, 120 
Mhc.2d 826. 

3, US.—U.S. v. Issod, C.A.Wis., 508 F.2d 990, cert, 
den. 95 S.Ct. 1578, 421 U.S. 916, 43 L.Ed.2d 783. 

Arir—State v. Aikins, 497 P.2d 835, 17 Ariz,App. 328. 
CaL—Stapleton v. Superior Court of Los Angeles Coun¬ 
ty, 73 CaLRptr. 575, 447 P.2d 967, 70 C.2d 97. 
Mont.—Stale v. Coburn, 530 P.2d 442, 165 Mont. 488. 
Or.—State v, Bedch, App., 509 P.2d 1232, 13 Or.App. 
415. 

P ri v a te person agent of police in effect 
CaL—Dyi* v, Superior Court of Los Angeles County, 
114 CaLRptr. 114, 522 P.2d 674, 11 C.3d 628. 
OkL—WHHaras v. State, Cr., 501 P.2d 841. 

Ootiarioa b e t ween government officers and pri¬ 
vate citizens 

NJ.—State v. Ferrari. 344 A.2d 332, 136 NJ.Super. 61, 
affii 357 AJd 286, 141 NJ.Super. 67. 
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4, US.— VS. ex reL Coffey v. Fay. C.A.N.Y., 344 

FJd 625, oo remand, D.C., 242 F,Supp. 382, affd. 
356 F.2d 46a cert den. 87 S.Ct. 135a 386 U.S. 
1014, 18 LE<L2d 450. 

m.— People v. Wfison, 182 N.E2d 203, 24 UL2d 425. 

People v. Smith, 275 N.R2d 480, 5 LH.App.3d 
341. 

Postal employee 

CaL—People v. Superior Court In and For Butte Coun¬ 
ty, 79 CaLRptr. 90A 275 CA.2d 489. 

Dfeefettaary proceedings against police officer 
N.Y.—Roman v. McGuire, 475 N.Y.S.2d 222, 123 
MbOd 1027. 

5* N.Y.—People v. Caliochk), 306 N.Y.S.2d 566, 62 
Mhc.2d 144. 


8, US.—U.S v. Burkeen, CA.Tenn., 350 F.2d 261, 
cert. den. 86 S.Ct. 457, 382 U.S. 966, 15 L.Ed.2d 
369. 

Cal.—People v. Quilon, 54 Cal.Rptr. 294, 245 C.A 2d 
624—Miramontes v. Superior Court for San Mateo 
County, App., 102 Cal.Rptr. 182, 25 C.A.3d 877 
Fla.—Christian v. State, App., 176 So.2d 561. 

N.J.—State v. Gerardo, 250 A.2d 130, 53 N.J. 261. 

R. I.—State v. Davis, 251 A.2d 394, 105 R.I. 247. 
Evidence gathered by state police assisting navy 
W.Va.—State v. Presgraves, 328 $.E.2d 699. 

8.15. U.S.—US. v. Tierney, C.A.CaJ, 448 F.2d 37. 
Mass.—Com. v, Wallace, 248 N.E.2d 246, 356 Mass. 92. 
Mich.—People v. Winterheld, 102 N.W.2d 201, 359 
Mich. 467, reh 115 NW2d 80, 366 Mich. 428 
Evidence held inadmissible as within exclusionary 
rule declared by United States Supreme Court. 

U.S.—U.S. ex rel Krogness v. Gladden, D.COr, 242 
F.Supp. 499. 

Okl.—Chuculate v. State, Cr., 487 P.2d 1000. 

Or.—State v Krogness, 388 P.2d 120, 238 Or. 135, cert. 

den. 84 S.Ct. 1919, 377 U.S. 992, 12 L.Ed.2d 1045. 
8 JO. Me.—State v. Warner, 237 A.2d 150. 

8.25. Mich.—People v. Winterheld, 102 N.W.2d 201, 
359 Mich. 467, reh. 115 N.W.2d 80, 366 Mich. 
428. 

§ 657(11).-Affidavit and 

Warrant Sufficient on 
Face 

9. U.S.-U.S. V. Loyd, GA.Fla., 721 F.2d 331. 

Cal.—People v. Cruz, 53 Cal.Rptr. 354, 244 C.A.2d 

137—People v. Cain, 93 Cal.Rptr. 388, 15 C.A.3d 
687. 

Colo.—People v. Woods, 485 P.2d 491, 175 Colo. 34. 
Iowa-State v. Mall, 143 N.W.2d 318, 259 Iowa 147- 
State v. Simmons, 195 N.W.2d 723. 

Md.—Gatewood v State, 224 A.2d 677, 244 Md. 609. 

Scott v. State, 231 A.2d 728, 1 Md.App. 481. 
N.C.—State v. Bullard, 148 S.R2d 565, 267 N.C. 599, 
cert den. 87 S.Ct, 876, 386 U.S. 917, 17 LEd.2d 
789. 

State v. Williams, 185 S.E.2d 604, 13 N.C.App. 
423. 

Pa.—Com. v. Brown, 302 A.2d 844, 224 Pa.Super. 169. 
Com. v. McCleary, 76 York 105—Com. v. Dan¬ 
ner, 58 Berks 154. 

S. D.—State v. Merrill, 152 N.W.2d 349, 82 S.D. 609. 
Tex.—Jackson v. State, Cr., 365 S.W.2d 935, cert. den. 

84 S.Ct. 446, 375 U.S. 956, 11 LEd.2d 315. 

Subsequent testimony of officer who obtained 
search warrant contradictory of facts on 
which warrant based 

Ga,—Gilbert v. State, 149 $.E.2d 92a 11*4 Ga.App. 1. 

Warrant not supported by affidavit 

Ark.—State v. Anderson, 688 S.W.2d 947, 286 Ark. 58. 

Probable cause established 

Fla.—State v. Coryell, App., 247 So.2d 87. 

Ga.—Daniel v. State, 163 S.R2d 863, 118 Ga.App. 37a 
cert. den. 89 S.Ct, 1193, 394 U.S. 919, 22 L.Ed.2d 
453—Neal v. State, 164 S.E.2d 15a 118 Ga.App. 
407. 

Ind.—McCurry v. State, 231 N.E.2d 227, 249 Ind. 191. 
Md-Moore v. State, 284 A.2d 614, 13 Md.App. 711. 
OkL-Grigsby v. State, Cr., 496 P.2d 1188. 

S.D.—State v. Kietzke, 186 N.W.2d 551, 85 S.D. 502. 
Tex.—Polanco v. State, Cr., 475 S.W.2d 763. 

Wis.—Zdiantek v. State, 192 N.W.2d 833, 53 Wis.2d 
420. 

Probable cause not established 
Colo.—Pew v. People, 485 P.2d 118, 175 Cola 11. 
Fla.—Panzavecchia v. State, App., 201 So.2d 761 
Ga.—Gilliam v. State, 186 S.E.2d 290. 124 Ga.App. 
843. 

Ind.—Ashley v. State, 241 N.R2d 264, 251 Ind. 359— 
Kinnaird v. State, 242 N.E.2d 500, 251 Ind. 506. 
Ky.—Bruce v. Com., 418 S.W.2d 645, app. after remand 
441 S.W.2d 435. 


Md —Grimm v. State, 256 A.2d 333, 7 Md.App. 491. 
Mass.—Com. v. Perada, 268 N.E.2d 334, 359 Ma«. 
147. 

Miss—Vanderlm v. State, 267 So.2d 311. 

Mont.—State v. Nanoff, 502 P.2d 1138, 160 Mont. 344. 
N.C.—State v. Campbell, 191 S.E.2d 752, 282 N.C. 125. 
Okl.—Homer v. State, Cr., 483 P.2d 744. 

Or.—State v. Flores, 447 P.2d 387, 251 Or. 628. 

State v. Leo, 480 P.2d 456, 4 Or.App. 543—State 
v Redeman, 485 P.2d 655, 6 Or.App. 205, reh. 
den. 486 P.2d 1311, 6 Or.App. 205. 

Pa.—Com. v. Bondi, 234 A.2d 191, 211 Pa.Super. 23. 
Tex.—Kemp v. State, Cr., 464 S.W.2d 141. 
Inadequate affidavit for unnecessary search 
warrant 

Mass.—Com. v. Blackburn, 237 N.E.2d 35, 354 Mass. 
200—Com v. Causey, 248 N.E.2d 249, 356 Mass. 
125. 

Warrant insufficient to search multi-occupancy 
building 

Mass.—Com. v. Erickson, 440 N.E.2d 1190, 14 Mass. 
App. 501. 

Material misstatement 

Alaska—State v. Malkin, App., 678 P.2d 1356. 

11. U.S.—Silbert v. U.S., D.C.Md., 282 F.Supp. 635. 

§ 657(12). -The Federal Rule 
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11.50. Search of person entering United States 
from foreign country 
U.S.—Denton v. U.S., C.A.Ariz., 310 F.2d 129. 
Justification for using special employee required 
U.S.—Maestas v. U.S., C.A.Colo. t 341 F.2d 493.. 
11.55. Use as violation of self-incrimination 
clause of Fifth Amendment 
U.S.—Hall V. U.S., C.A.Ind., 279 F.2d 389, cert den. 

81 S.Ct 285, 364 U.S. 920, 5 L.Ed.2d 260. 

11.60. U.S.—Ker v. State of Cal., Cal., 83 S.Q. 1623, 
374 U.S. 23, 10 L.Ed.2d 726. 

Rule held to be of constitutional origin 
U.S.—Mapp V. Ohio, Ohio, 81 S.Ct. 1684, 367 U.S. 643, 
6 L,Ed.2d 1081, 84 A.L.R,2d 933, reh, den. 82 
S.Ct 23, 368 U.S. 871, 7 L.Ed.2d 72. 

12. U.S.—Wong Sun v. U.S., Cal., 83 S.Ct. 407, 371 
U.S. 471, 9 L.Ed.2d 441—Simmons v. U.S., I1L, 88 
S.CL 967, 390 U.S. 377, 19 L.Ed.2d 1247, on 
remand, C.A„ 395 F.2d 769, app. after remand 
424 F.2d 1235—Dyke v. Taylor Implement Mfg. 
Co., Tenn., 88 S.Ct. 1472, 391 U.S. 216, 20 
L.Ed.2d 538—Alderman v. U.S., Colo. & NJ., 89 
S.Ct. 961, 394 U.S. 165, 22 LEd.2d 176, reh. den. 
89 S.Ct. 1177, 394U.S. 939, 22 L-Ed.2d 475, app., 
after remand, C.A., 424 F.2d 20, on remand 318 
F.Supp. 66, on remand 342 F.Supp. 928. 

Cal.—People v. Castedy, 15 CaLRptr. 413, 194 C.A.2d 
763, cert. den. 82 S.Ct. 841, 369 U.S. 825, 7 
L.Ed.2d 790. 

D.C.—U.S. v. Kaye, C.A., 432 F.2d 647, 139 U.S.App. 
D.C. 214. 

Hawaii—State v. Pokini, 367 P.2d 499,45 Haw. 295,89 
A.LR.2d 1421. 

N.M.—State v. Miller, 412 P.2d 240, 76 N.M. 62 **> 
after remand 440 P.2d 792, 79 N.M. 117. 

Reason and purpose 

(3) U.S.—Diaz-Rosendo v. U.S., C.A.CaL, 357 F.2i 
I24> cert. den. 87 S.Ct 104, 385 U.S. 856, 17 LEO 
83—Huguez v. U.S., GA.CaL, 406 F.2d 366. 

Pa.—Com. v. Arena, 11 Chest. 308. 

(4) Other statements. 

U.S.—Kaufman v. U.S., Mo., 89 S.Ct. 1068, 394 US 
217, 22 LEd.2d 227, on remand 323 F.Supp. &S 
affd. 453 F.2d 798—Davis v. Mississippi, Mist, ft 
S.Ct. 1394, 394 U.S. 721, 22 L.Ed.2d 676, app 
after remand 255 So.2d 916. Cert den. 93 S.G£ 
191, 409 U.S. 855, 34 L.Ed.2d 99. 

D.G—U.S. v. Frank, D.C., 225 F.Supp. 573. 

Both guilty and law-abiding persons within rale 
U.S.—Collins v. U.S., C.A.Ga., 289 F.2d 129. 



22A CJS 181 

Federal standards as governing reasonableness 
of search 

trs—Preston v. U.S , Ky., 84 S.Ct 881, 376 U.S. 364, 

11 L Ed.2d 777. 

PC.—Dorsey v U.S., C.A., 372 F.2d 928, 125 U.S. 
App>D.C. 355. 

NJ— State v. Romeo, 203 A.2d 23, 43 N.J. 188, cert, 
'den. 85 S.Ct. 668, 379 U.S. 970, 13 LEd.2d 563. 

Admissibility turns on reasonableness of search 

p e __u S. v. Taylor, C.A.Mo., 428 F.2d 515, cert den. 

' ’91 S.Ct. 1208, 401 U.S. 983, 28 LEd.2d 335—U.S. 
v. Roberts, C.A.Tex., 434 F.2d 1016. 

Vannerson v. Beto, D.C.Tex., 302 F.Supp. 39— 
Speake v. Grantham, D.GMiss., 317 F.Supp. 1253, 
affd., CA., 440 F.2d 1351. 

DC.—Vauss v. U.S., C.A., 370 F.2d 250, 125 U.S App. 

' D.C. 228. 

Participation in search by private person 

—Comgold v. U S., C.A.Cal., 367 F.2d 1. 

Rule inapplicable in foreign country 

it §_Brulay v. U.S., C.A.Cal., 383 F.2d 345, cert. den. 

‘ 88 S.Ct. 469, 389 U.S. 986, 19 L.Ed.2d 478 

Evidence obtained by private search held admis¬ 
sible 

U.S.— Eisentrager v. Hocker, C.A.Nev., 450 F.2d 490— 
U.S. v. Harper, CA.Ind., 458 F.2d 891, cert den. 

92 S.Ct. 1772, 406 U.S. 930, 32 L.Ed.2d 132. 
U.S. v. Coles, D.C.Me., 302 F.Supp. 99. 

Role inapplicable where no seizure 

US— Hasty v. Crouse, D.C.Kan., 308 F.Supp. 590, 

‘ 'affd. C.A., 420 F.2d 1384. 

Co-arrestee's disclosure to help self not made as 
government agent 

US—U.S. V. Ellis, C.A.N.Y., 461 F.2d 962, cert. den. 

93 S.Ct. 162, 409 U.S. 866, 34 L.Ed.2d 115. 

Search initiated or prompted by private individ¬ 
ual 

U.S.—U.S. v. Lawless, GA.Va., 465 F.2d 422 
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13. U.S.—Bims v. Perini, C.A.Ohio, 426 F.2d 1288, 
cert. den. 91 S.Ct. 1609, 402 U.S. 950, 29 L.Ed.2d 
120 . 

Evidence becomes admissible by accused's testi¬ 
mony on direct examination 

U.S.—U.S. V. Czaplicki, C.A.Cal., 446 F.2d 640. 

143. U.S.—Simpson v. U.S., C.A.Wyo., 346 F.2d 
291—Roa-Rodriquez v. U.S., N.M., 410 F.2d 
1206. 

D.G—Hair v. U.S., C.A., 289 F.2d 894, 110 U.S.App. 
D.C. 153. 

15. U.S.—Beck v. State of Ohio, Ohio, 85 S.Ct. 223, 
379 U.S. 89, 13 L.Ed.2d 142. 

U.S. v. Guarino, D.GR.I., 610 F.Supp. 371. 
D.G—Smith v. U.S., C.A., 335 F.2d 270, 118 U.S.App. 
D.G 235—Kennedy v. U.S., C.A., 353 F.2d 462, 
122 U.S.App.D.C. 291. 

District of Columbia v. Perry, App., 215 A.2d 
845—Robinson v. U.S., App., 278 A,2d 458. 

Tex.—Loy v. State, Cr., 502 S.W.2d 123. 

Pistol discovered in search of illegally impound¬ 
ed automobile 

D.G—Williams v. U.S., Mun.App., 170 A.2d 233. 
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16. U.S.-U.S. v. Pinero, D.C.N.Y., 329 F.Supp. 992 
-U.S. v. Tranquillo, D.GFla., 330 F.Supp. 871. 

Evidence stemming from impermissible entry by 
force inadmissible 

U.S.-U.S. v. Likas, CA.I11., 448 F.2d 607. 

U.S. v. McClard, D.GArk., 333 F.Supp. 158, 
affd., C.A., 462 F.2d 488, cert. den. 93 S.Ct. 345, 
409 U.S. 988, 34 L.Ed.2d 255. 

1(3. U.S.—Sirimarco v. U.S., GA.C 0 I 0 ., 315 F.2d 
699, cert. den. 83 S.Ct. 1696, 374 U.S. 807, 10 
LEd.2d 1032—U.S. v. Selby, GA.Ariz., 407 F.2d 
241. 
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U S V. Dubin, D.C Mass., 217 F.Supp 206 

Tax-unpaid whiskey 

U.S.—U S. v. Cook, D C.Tenn , 213 F.Supp. 568. 

In the absence of judicial sanction, 
oral conversations overheard by offi¬ 
cers in violation of constitutional rights 
are also excluded , 166 even though there 
has been no technical trespass under 
local property law . 167 


DC.—Wise V. U.S., C.A., 383 F.2d 206, 127 U.S.App. 
D.C. 279, 24 A.LR.3d 1255, cert. den. 88 S.Ct. 
1069, 390 U.S 964, 19 L.Ed2d 1164. 

Identity of witnesses obtained illegally 
U.S.—U.S. V. Tane, C.A.N.Y., 329 F.2d 848. 

D.G—McLindon v. U.S., GA. f 329 F.2d 238, 117 
U.S.App.D.C. 283. 

Inadmissible if obtained from legal and illegal 
leads 

U.S.—U S. v. Schipani, C.A.N.Y., 414 F.2d 1262, cert, 
den. 90 S.Ct. 902, 397 U.S. 922, 25 L.Ed.2d 102. 


16.6. U S.-Silverman v. U.S., App.D.C., 81 S.Ct. 

679, 365 U.S. 505, 5 L.Ed.2d 734, 97 A.L.R.2d 
1277. 

U.S. v. Papia, D.C.Wis., 409 F.Supp. 1307, affd., 
CA, 560 F.2d 827. 

Exculpatory statement 

U.S.—Wong Sun v. U.S., Cal., 83 S.Ct. 407, 371 US. 
471, 9 L.Ed.2d 441 

Rule held inapplicable to actions by private 
individual 

U.S.—US. v. Di Lorenzo, D.C.N.Y., 49 F.R.D. 86 . 

16.7. Electronic device on outside of public 
phone booth 

U.S.—Katz v. U.S., Cal., 88 S.Ct. 507, 389 U.S. 347, 19 
L.Ed.2d 576. 

Conversations overheard through “spike mike” 
attached to heating duct 

U.S.—Silverman v U.S., App.D.C., 81 SCt. 679, 365 
U.S. 505, 5 L.Ed.2d 734, 97 A.L.R.2d 1277. 

Rule not applied retroactively 

U.S.—Desist V. U.S., N.Y., 89 S.Ct. 1030, 394 U S. 244, 

22 L.Ed.2d 248, reh. den. 89 S.Ct. 1766, 395 U.S. 
931, 23 L.Ed,2d 251. 

Cal.—People v. Wilson, 94 Cal.Rptr. 923, 17 C.A.3d 
598. 

D.C.—’Wallace v. U.S., C.A., 412 F 2d 1097, 134 U.S. 
App.D.C. 50, cert den. 91 S.Ct. 1605, 402 U.S. 
943, 29 L.Ed.2d 110, and 91 S.Ct. 1605, 402 U.S. 
949, 29 L.Ed.2d 119—Hamilton v. U S., C.A., 433 
F.2d 526, 139 U.S.App.D.C. 368, cert. den. 91 
S.Ct. 1612, 402 U.S. 944, 29 LEd.2d 112. 

Iowa—state v. Holliday, 169 N.W 2d 768. 

Mo.—Spica v. State, 457 S.W.2d 683—State v. Madison, 
459 S.W.2d 291. 

NJ.—State v. Passero, 252 A.2d 747, 105 N J.Super. 
438. 

N.M.—State v. Ferrari, 460 P.2d 244, 80 N.M. 714. 
N.Y.—People v. Feinlowitz, 272 N.R2d 561,29 N.Y.2d 

176, 324 N.Y.S.2d 62, rearg. den. 275 N.R2d 23, 
29 N.Y.2d 695, 325 N.Y.S.2d 651, cert den 92 
S.Ct. 1175, 405 U.S. 963, 31 L.Ed.2d 239. 

p a ,—Com. v. Hemley, 263 A.2d 904, 216 Pa.Super. 

177, 48 A.LR.3d 1172, cert. den. 91 S.Ct. 886 , 401 
U.S. 914, 27 L.Ed.2d 813. 

16.10. U.S.—Wong Sun v. U.S., Cal., 83 S.Ct. 407, 
371 U.S. 471, 9 L.Ed.2d 441—Alderman v. U.S., 
Colo. & NJ., 89 S.Ct. 961, 394 U.S. 165, 22 
L.Ed.2d 176, reh. den. 89 S.Ct. 1177, 394 U.S. 
939, 22 L.Ed.2d 475, app. after remand, CA, 424 
F.2d 20, on remand 318 F.Supp. 66 , on remand 
342 F.Supp. 928. 

•D.C—Smith v. U.S., CA, 344 F.2d 545, 120 U.S.App. 
D.G 160. 

Evidence not to be used at all 

U.S.—Hollingsworth v. U.S., GA.Okl., 321 F.2d 342. 

U.S. v Cutshall, D.C.Tenn., 218 F.Supp. 767. 
Mere suggestion in summation of possession of 
some evidence not presented held not “use” 
U.S.-U.S. V. Kahn, C.A.N.Y., 366 F.2d 259, cert. den. 
87 S.Ct. 321, 324, two cases, 385 U.S. 948, 17 
LEd.2d 226,‘reh. den. 87 S.Ct. 502, 503, 385 U.S. 
984, 17 L.Ed.2d 445. 

16.15. U.S.—Etheridge v. U.S., C.A.Fla., 380 F.2d 
804. 

U.S. v. Brown, D.GLa., 317 F.Supp. 531, app. 
dism., C.A., 456 F.2d 1112, app. after remand 484 
F.2d 418, cert. den. 94 S.Ct. 1490,415 U.S. 960, 39 
LEd.2d 575. 


16.20. U.S.—Alderman v. U.S., Colo. & NJ., 89 
S.Ct. 961, 394 U.S. 165, 22 L.Ed.2d 176, reh. den. 

89 S.Ct. 1177, 394 U.S. 939, 22 L.Ed.2d 475, app. 
after remand, C.A., 424 F.2d 20, on remand 318 
F.Supp. 66 , on remand 342 F.Supp. 928. 

U.S. v. Edwards, CA.Ga., 441 F.2d 749. 

Mass.—Com. v Spofford, 180 N.E2d 673, 343 Mass. 
703. 

N.Y.—People v. Wingate, 225 N.Y.S.2d 920, 34 
Misc.2d 483. 

Packages thrown from window during search 

U.S.—U.S. V. Merritt, C.A.Pa., 293 F.2d 742. 
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18. U.S.—Cipres v. U.S., GA.CaL, 343 F.2d 95. 
Mass.—Com. v. Cooper, 248 N.E.2d 253, 356 Mass. 74. 

19. U.S.—Harris v. U.S., Dist.Col., 88 S.Q. 992, 390 
U.S. 234, 19 L.Ed.2d 1067. 

D.C.—U.S. v. Frye, App., 271 A.2d 788—Nicks v. U.S., 
App., 273 A.2d 256. 

Mass.-Com. v. Holmes, 183 N.E.2d 279, 344 Mass. 
524. 

Bona vacantia 

(2) U.S.—Burton v. U.S., C.A.Cal., 272 F.2d 473, 
cert. den. 80 S.Ct. 863, 362 U.S. 951, 4 L.Ed2d 869. 
(4) Other matters. 

US.—U.S. v. Farese, D.C.Mass., 242 F.Supp. 574— 
U.S. v. Clark, D.C.Pa., 294 F.Supp. 1108, affd., 
C.A., 425 F.2d 827, cert. den. 91 S.Ct. 38, 400 U.S. 
820, 27 LEd.2d 48. 

Hidden radio transmitter 
(2) Other instances. 

U.S.—Handsford v. U.S., C.A.Ga., 410 F.2d 733—U.S. 
v Teller, GA.I1L, 412 F.2d 374, cert. den. 91 S.Q. 
1603, 1604, 402 U.S. 949, 29 L.Ed.2d 118. 

Private offer of bribe 

U.S.—Lopez v. U.S., Mass., 83 S.Ct. 1381, 373 U.S. 
427, 10 L.Ed.2d 462, reh. den. 84 S.Q. 26, 375 U.S. 
870, 11 L.Ed.2d 99. 

Victim's stolen credit card 
D.G—Johnson v. U.S., C.A., 293 F.2d 539, 110 U.S. 
App.D.C. 351, cert. den. 84 S.Ct. 167, 375 U.S. 
888 , 11 L.Ed.2d 118. 

Tape recording 

U.S.-U.S. ex rel. Molinas v. Mancusi, C.A.N.Y., 370 
F.2d 601, cert. den. 87 S.Ct. 1285, 386 U.S. 984, 18 
L.Ed.2d 232—White v. Schneckloth, GA.Cal., 451 
F.2d 1317. 

US. v. Papia, D.GWis., 409 F.Supp. 1307, affd., 

C. A„ 560 F.2d 827. 

Admissible evidence may be obtained before or 
after arrest, or without arrest 

D.G—Vauss v. U.S., C.A., 370 FOd 25a 125 U.SApp. 

D. C. 228. 

Cancelled checks obtained from accused by bankrupt¬ 
cy turnover order not In admi ss ib le on theory trustee was 
“cat’s paw’* for prosecution. 

U.S.—Metheany v. U.S., GAAriz., 365 F.2d 90, app. 
after remand 390 F.2d S£9, cert. den. 89 S.Q. 81, 
393 U.S. 824, 21 L.Ed.2d 94. 

Search by Customs Officer 
U.S.—Buelna-Mendoza v. U.S., GA.Cal., 435 F.2d 1386 
—U.S. v. Salinas, GA.Tex., 439 F.2d 376. 

U.S. v. Berard, D.C.Mass., 281 F.Supp. 328. 
Search by foreign government officers or police 
U.S.—Brulay v. U.S., £A.CaL, 383 F2d 345, cert. den. 
88 S.Ct. 469, 389 U.S. 986, 19 LEd.2d 478—U.S. 
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V. Shea. C.A Cal,, 436 F 2d 740, app. after remand 1352, cert den. 92 S.Ct. 944, 405 U.S. 919, 30 

445 F.2d 856. L.Ed.2d 789. 


U.S. v. Stonehill, D.C.Cal., 274 F.Supp 420, 
affd, C.A., 405 F.2d 738, cert. den. 89 S.Ct. 2102, 

395 U.S. 960, 23 L.Ed.2d 747, reh. den. 90 S Ct. 39, 

396 US. 870, 24 L.Ed.2d 125. 

D.C.—U.S. v. Mount, C.A., 757 F,2d 1315, 244 U.S. 
App.D.C. 320. 

Breach of agreement by foreign government 

US.—U.S V. Wolf, D.C.I11., 601 F.Supp. 435. 

Premises merely secured initially under war* 
rantiess entry 

U.S.—U.S. V. Webster, C.AMiss, 750 F.2d 307, cert, 
den. 105 S.Ct. 2340, two cases, 85 L.Ed.2d 855 and 
105 S.Ct. 2341, 85 L.Ed.2d 856. 

Probable cause established 

U.S.—Dewitt v. U.S., C.A.Ga., 383 F.2d 542—Wartson 
v, U.S., C.A.Cal., 400 F.2d 25, cert. den. 90 S.Ct. 
184, 396 U.S. 892, 24 L.Ed.2d 166-Lira-Ortega v. 
U.S., GA.Tex, 401 F.2d 506. 

Application of Paperboard Saks, Inc., D.C.N.Y., 
291 F.Supp. 1018. 

Postal regulations 

U.S.—U.S. V. Sohnen, D.C.N.Y., 298 F.Supp. 51. 

Evidence found In “open fields** 

U.S.—Atwell V. US., CA.AIa, 414 F.2d 136. 
Evidence not tainted by illegal arrest 
U.S.—Boydcn v. U.S., CA.CaL, 427 F.2d 895, cert, 
den. 91 S.Q. 91, 400 U.S. 848, 27 L.Ed.2d 86. 

Laboratory examination 
U.S.—Clarke v. Neil, CATenn., 427 F.2d 1322, cert, 
den. 91 S.Ct. 943, 401 U.S. 941, 28 L.Ed.2d 221. 

Evidence admissible despite loss of warrant 

U.S.—Wilson V. U.S., CAOid, 430 F.2d 1309, cert, 
den. 91 S.Ct. 895, 401 U.S. 916, 27 L.Ed2d 816. 

Objects in plain view 

U.S.—U.S. V. Drew, GAFla, 451 F.2d 230-U.S. v. 
Cowky, CA.N.M, 452 F.2d 243—U.S. v. Fen¬ 
tress, CA, 452 F.2d 609, cert. den. 92 S.Ct. 1331, 
405 U.S. 1045, 31 LEd.2d 587—U.S. v. Cecil, 
GA.Neb., 457 F.2d 1178. 

Thompson v. Slayton, D.GVa, 334 F.Supp. 352. 
Conversations overheard without trespass 
U.S.—U.S. v. Peny. D.GCal., 339 F.Supp. 209. 
Seizure at permissible “border search** 

US.—UA v. Zito, C.A.Cal., 451 F.2d 361—U.S. v. 
Wanen, CA.Tex, 451 F.2d 582. 

Border search 

U.S.—US. V. Cristancho-Puerto, GAFla, 475 F.2d 
1025, cert. den. 94 S,Ct 181, 414 U.S. 869, 38 
L.Ed.2d 115. 

Search not requested, suggested or directed by 
American official 

US.—U.S. V. Wolfish, CA., 525 F.2d 457, cert. den. 96 
S.CL 794, 423 US. 1059, 46 L.Ed.2d 649. 

Inevitable discovery 

US.—US, v. Romero, C.A.N.M., 692 F.2d 699. 
Warranties! we ighing of vehicle 
U.S.—US. V. Schaefer, GAPa, 691 F.2d 639. 
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20. U.S.—Durham v. US., GAOr., 403 F.2d 190, 
app. after remand 419 F2d 392 vac. on oth. grds, 
91 S.CL 858, 401 US. 481, 28 LEd2d 200—U.S. 
v. Acosta, CATex, 411 F.2d 627—U.S. v. Pon¬ 
der, GALa., 444 F.2d 816, oert den. 92 S.CL 944, 
405 US. 918, 30 L.Ed.2d 788-US. v. Lockyer, 
GAUtah, 448 FJ2d 417. 

D.G—Washington v. U.S, CA., 401 F2d 915, 130 
U&App.D.G 374. 

Search by m&itary picket 

(2) Other matters. 

US.— US. v. Orisby, CA&G, 335 F.2d 651 
283. US.—Der Oarabedtan v. US., GA.Tex, 372 
F.2d 697—Atwell v. US., GAAla, 414 F.2d 
136—US. v. Scharfman, GA.N.Y, 448 FOd 


Nonprejudicial delay immaterial 
U S.—U.S. v. Harper, C.A Miss, 450 F.2d 1032. 
20.10. Minor defects in return immaterial 
U.S.—US. V. Kennedy, C.A.Wyo., 457 F.2d 63, cert, 
den. 93 SCt. 157, 409 U.S. 864, 34 L.Ed.2d 111 

§ 657(13).-Waiver of Ob¬ 

jections; Consent to 
Search 

20.50. U.S.—Lewis v. U.S., Mass., 87 S.O. 424, 385 
US. 206, 17 L.Ed.2d 312, reh. den. 87 S.G. 951, 
386 US. 939, 17 L.Ed.2d 811. 

Fla,—Santiago v. State, App, 314 So.2d 246. 

page 611 

2035. U S.—Brown v. U.S, C.A.Ga, 325 F.2d 417— 
Burke v. U.S, C.A, Mass, 328 F.2d 399, cert 
den. 85 S.Ct. 91, 379 U.S 849, 13 L.Ed.2d 52, reh. 
den. 85 S.Ct. 902, 380 U.S. 927, 13 L.Ed.2d 815. 

21. U.S.—U.S. v. Strouth, D.C.Tenn, 311 F.Supp. 
1088—U.S. v. Twiford, D.GMo, 315 F.Supp. 801. 

D.G—U.S. v. Fuller, D.C, 277 F.Supp. 97, affd. 433 
F.2d 533, 139 U.S.App.D.C. 375. 

Consent by agent 

U S.—Clarke v. Neil, C.A.Tenn, 427 F.2d 1322, cert 
den. 91 S.Ct. 943, 401 U.S. 941, 28 L.Ed.2d 221. 

US. v. Hopps, D.C.Md, 215 F.Supp. 734, affd, 
C.A, 331 F.2d 332. Cert. den. 85 S.Ct. 39, 379 
U.S. 820, 13 L.Ed.2d 31. 

US. v. Cowan, D.C.N.Y, 37'F.R.D. 215, affd, 
C.A, 396 F.2d 83. 

Mortgagee in possession 

U.S.—Johnson v. U.S, C.A Tex, 358 F.2d 139. 

Waiver held not shown 

U.S.—Painten v. Com. of Mass., D.C.Mass, 252 
F.Supp. 851, affd., C.A, 368 F.2d 142, cert gr. 87 
S.Ct. 955, 386 U.S. 931, 17 L.Ed.2d 805, cert. dism. 
88 S.Ct 660, 389 U.S. 560, 19 L.Ed.2d 770- 
Grundstrom v. Beto, D.C.Tex, 273 F.Supp. 912, 
app. dism, C.A, 404 F.2d 644. 

Consent not vitiated by deception 

U.S.—U.S. v. Hecfat, D.GPa, 259 F.Supp. 581—U.S. v. 
Wilmoth, D.C.Mass., 325 F.Supp. 1397. 

Evidence discovered beyond scope of consent 
inadmissible 

U.S.—U.S. V. Dichiarinte, C.A.IU, 445 F.2d 126. 

Consent not vitiating taint 

U.S.— US. v. Gooding, GAVa, 695 F.2d 78. 

22. U.S.-U.S. v. Beaton, GA-Cal, 435 F.2d 548. 

Rhodes v. White, D.C.La, 280 F.Supp. 285, 
affd, CA, 403 F.2d 718. 

Ohio—State v. Lewis, App., 324 N.E2d 297. 
Evidence not warranting finding of true intelli¬ 
gent, unequivocal and specific consent 
U.S.—Channel v. U.S, C.ACal, 285 F.2d 217—Pekar 
v. U.S., 315 F.2d 31?. 

U.S. v. Young, D.C.Mich, 215 F.Supp. 202. 
Where knowledge or warning by officers of 
right to refuse not shown 
U.S.—U.S. V. Gonzalez, GA10(N.M.), 763 FJ2d 1127. 

US. v. Blalock, D.GPa., 255 F.Supp. 268. 

2Z£. Parents 

U.S.—U.S. V. Rees, D.GMd, 193 F.Supp. 849. 
Bailee’s consent held sufficient 
U.S.—U.S. V. Edridge, C.A.Va, 302 F.2d 463. 

U.S, v. Wolfron, D.GDd, 299 F.Supp. 1246. 
Landlord’s consent held sufficient 
U.S.—Drummond v. U.S, C.AMo, 350 F.2d 983, cert, 
den. 86 S.Ct 1469, 384 U.S. 944, 16 LEd.2d 541 

Joint resident held to have authority to consent 

US.—'Wright V. U.S., GAMo, 389 F.2d 996—U.S. v. 
Hughes, GA.Tex, 441 F.2d 12, cert den. 92 S.Ct. 
156, 404 U.S. 849, 30 LEd.2d 88-U.S. v. Mojica, 
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C.A.N.Y, 442 F.2d 920—U S. v. Mix, GAFla,, 
446 F.2d 615. 

D.C.— Dupont v U.S, App, 259 A.2d 355. 

Lessee’s consent held sufficient 
D,C.—U.S v. White, D.C, 268 F.Supp. 998. 

Consent by confederate held sufficient 
U.S.—U.S. v. Wixom, C A.I11, 441 F.2d 623. 

22.10. U.S.—Foster v. U.S, GAMo, 281 F.2d 310, 

U.S. v. Wallace, D.C.N.Y, 272 F.Supp. 841 
Ill.—People v. Stacey, 184 N.E.2d 866, 25 I11.2d 258 
cert. den. 83 S.Ct. 546, 371 U.S. 964, 9 L.Ed.2c 
511. 

Wife’s consent held sufficient 
U.S.—Wade v. Warden, Md. Penitentiary, D.C.Md., 
278 F.Supp. 904. 

22.15. Admittance to apartment by daughter 

N.Y.—Peopk v. Rodriguez, 237 N.Y.S.2d 924, 38 
Misc.2d 949. 

§ 657(14).-Search Inci¬ 

dental to Arrest 
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23. U.S.—U.S. v. Sterling, D.C.La, 321 F.Supp 1301 
—Kaufman v. U.S, D.GMo, 323 F.Supp.' 623, 
affd, GA, 453 F.2d 798—U.S. v. Williams, D.C 
N.Y, 325 F.Supp. 1283—U.S. ex rel. Hardy v. 
Brierley, D.GPa, 326 F.Supp. 364, affd, C.A, 
458 F.2d 38. 

D.G—U.S. v. Dowling, App, 271 A.2d 406—Lyles v. 
U.S, App, 271 A.2d 793—Green v. U.S, App., 
275 A.2d 555. 

Iowa—State v. Raymond, 142 N.W.2d 444. 

Tex.—Vasquez v. State,' App, 663 S.W.2d 16, review gr. 
W.Va.—GJ jS. quoted in State v. Pratt, 244 S.E.2d 227, 
232, 161 W.Va. 530. 

Effect of invalid warrant 
(2) Warrant of arrest. 

U.S.—Ray v. U.S, GACal, 412 F.2d 1052. 

That article seized has no relation to crime for 
which arrest is made, as immaterial 
U.S.—Collins v. U.S, C.A.Ga, 289 F.2d 129. 

D.C.—Jones v. U.S, App, 286 A.2d 861. 

Same criteria in search incidental to arrest and under 
search warrant. 

U.S.—U.S. v. Barrow, D.GPa, 212 F.Supp. 837. 
Illegal arrest and lawftil detention 
Tex.—Dugger v. State, Cr, 402 S.W.2d 178. 

Search incidental to arrest of co-defendant 
U.S.—U.S. V. Mazzochi, GA.N.Y, 424 F.2d 49. 
Searches of motorcars 

U.S.—US. v. Clark, CA.Cal, 443 F.2d 819—U.S. v. 
Birdsong, GA.Miss, 446 F.2d 325—U.S. v. Nooks, 
C.A.Ga, 446 F.2d 1283, cert. den. 92 S.Ct 299, 
404 US. 945, 30 LEd2d 261. 

U.S. v. Strickland, D.GTenn, 329 F.Supp. 1345. 
Not probable evidence never discoverable bul 
for unlawful arrest 

U.S.—U.S. V. Gifford, D.GIU, 549 F.Supp. 206. 

page 613 

24. US.—Davis v. Mississippi, Miss, 89 S.Ct 1394. 
394 U.S. 721, 22 L.Ed.2d 676, app. after remand 
255 So.2d 916, cert den. 93 S.Ct. 191, 409 U.S 
855, 34 L.Ed.2d 99. 

D.C.—Rodgers v. U.S, CA, 421 F.2d 1132, 137 U.S 
App.D.C. 197. 

U.S. v. Smith, D.G, 31 F.R.D. 551 Curtis v. 
U.S, App, 222 A2d 840. 

Articles in box carried by accused not admisst 
ble as discovered by frisk rather thai 
search 

U.S.—US. V. Margeson, D.C.Pa, 259 F.Supp. 256 

Rule inapplicable where arrest is of co-defend 
ant 

U.S.—U.S. v. Brown, GACal, 425 F.2d 1172. 
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Illegal method of executing arrest 

U.S.—U.S. V. Cisneros, GA.Cal., 448 F.2d 298. 

24.5. U.S.—U.S. v. Holmes, CA.I11., 452 F.2d 249, 
cert. den. 92 S.Ct. 1291, 1302, 405 U.S. 1016, 31 
L.Ed.2d 479, and 92 S.Ct. 2433, 407 U S. 909, 32 
L.Ed.2d 683, reh. den., 93 S.Ct 305, 409 U.S. 
1002, 34 LEd.2d 264. 

24.10. ILS.-—U.S. v. James, GA.Mjch., 378 F.2d 88 
—Valrv. Henderson, CA.La., 430 F2d 671. 

U.S. v. Gonzalez, D.C.Conn., 319 F.Supp. 563. 
D.c.—U.S. v. Evans, D.C., 194 F.Supp. 90. 

Searches of motor cars 

U.S.—Preston v. U.S., Ky., 84 S.Ct. 881, 376 U.S. 364, 
11 L.Ed.2d 777. 

D.C.— Mayfield v. U.S., App., 276 A.2d 123. 

Search too remote from arrest 
U.S.—U.S. v. Kwitek, GA.Wis., 433 F.2d 18, app. after 
remand 467 F.2d 1222. Cert. den. 93 S.Ct. 702, 
409 U.S. 1079, 34 L.Ed.2d 668. 

24.15. U.S.—US. v. Adams, C.A.Fla., 424 F.2d 175. 
24.20. U.S.—U.S. v. Harris, GA.Mich, 321 F.2d 739 
—Com. of Mass. v. Painten, C.A.Mass., 368 F.2d 
142, cert. gr. 87 S.G. 955, 386 U.S. 931, 17 
L.Ed.2d 805, cert. dism. 88 S.G. 660, 389 U.S. 
560, 19 L.Ed.2d 770. 

Arrest held not pretextual 

U5.—Swinney v. U.S., GA.Miss., 391 F.2d 190. 
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24J5. U.S.—Preston v. U.S., Ky., 84 S.Ct. 881, 376 
U.S. 364, 11 L.Ed.2d 777—James v. State of La., 
La., 86 S.Ct. 151, 382 U.S. 36, 15 L.Ed2d 30- 
Vale v. Louisiana, La., 90 S.Ct. 1969, 399 U.S. 30, 
26 L.Ed.2d 409. 

D.C—Hair v. U.S., C.A., 289 F.2d 894, 110 U.S.App. 
D.C. 153-Bowling v. U.S., GA., 350 F.2d 1002, 
122 U.S.App.D.C. 25. 

24*35. U.S.—Green v. Yeager, D.C.N J., 223 F.Supp. 
544, affd., C.A., 332 F.2d 794. 

24*40. Officers acting on probable cause with¬ 
out warrant 

U.S.-U.S. V. Dye, D.GOkl., 303 F.Supp. 504. 

§ 657(15).-Evidence of 

Different Offense 

25.5. U.S.—U.S. v. Hatchel, D.CMass., 329 F.Supp. 
113—U.S. v. Tillery, D.GPa., 332 F.Supp. 217, 
affd., C.A., 468 F.2d 381. 

D.C.—Worthy v. U.S., C.A., 409 F 2d 1105, 133 U.S. 
App.D.C. 188. 

West v. U.S., App., 249 A.2d 740. 

It has been held that the matter is 
not to be determined by any fixed for¬ 
mula, 25 - 20 but by a proper assessment 
of the facts in each case. 25,25 

25JO. U.S.—Contreras v. U.S., GA.Cal., 291 F.2d 
63. 

25J5. Evidence held inadmissible 

U.S.-Contreras v. U.S., GA.CaL, 291 F.2d 63. 

§ 657(16).-Facts Learned 

Independently of Un¬ 
lawful Search 

26. U.S.-U.S. v. Avila, D.C.Cal., 227 F.Supp. 3- 
U1S. v. Barrow, D.C.Pa., 229 F.Supp. 722, affd. in 
part and revd. in part on oth. grds., C.A., 363 F.2d 
62, cert den. 87 S.Ct. 703, 385 U.S. 1001, 17 
LEd.2d 541-U.S. v. Clark, D.C.Pa., 289* F.Supp. 
610. 

D.C—Johnson v. U.S., 290 F.2d 378, 110 U.S.App. 
D.G 187—McLindon v. U.S., GA., 329 F.2d 238, 
117 U.S.App.D.G 283. 

Fla.—Champlm v. State, App., 122 So.2d 412. 
Constriction of “Fruit of the poisonous tree” 
doctrine 

U.S.—Swinney v. U.S., CA-Miss., 391 F.2d 190. 
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U.S V. Schipani. D.C NY., 289 F.Supp. 43 

§ 657(17). -Persons Entitled to 

Object 

27. US—Simmons v. U.S., Ill,, 88 S.Ct. 967, 390 
U.S 377, 19 L,Ed.2d 1247, on remand, C A., 395 
F.2d 769, app after remand 424 F.2d 1235 
D.G—Parman v. U.S., C.A.D.C., 399 F.2d 559, 130 
U S.App.D.C 188, cert. den. 89 S.G. 109, 393 U.S 
858, 21 L.Ed.2d 126. 

Codefendant 

(1) U.S.—Alderman v. U S., Colo. & NJ, 89 S.G. 
961, 394 U.S. 165, 22 L Ed.2d 176, reh. den. 89 S.G. 
1177, 394 U.S. 939, 22 L.Ed.2d 475, app. after remand 
CA., 424 F2d 20, on remand 318 F.Supp. 66, on 
remand 342 F.Supp. 928 

US v. Reyes, D.C.N.Y., 280 F.Supp. 267. 

Congress may provide that illegally 
seized evidence is not admissible 
against anyone for any purpose . 27 25 

27.25. U.S.—Alderman v. U.S., Colo & NJ, 89 
S.G. 961, 394 U.S. 165, 22 L.Ed.2d 176, reh. den. 
89 S.Ct. 1177, 394 U.S 939, 22 L.Ed.2d 475, app. 
after remand, C.A., 424 F.2d 20, on remand 318 
F Supp. 66, on remand 342 F.Supp. 928. 

(2) Evidence held inadmissible. 

U.S.—Binkiewicz v. Scafati, D.C.Mass., 281 F.Supp 
233—State of Iowa v. Union Asphalt & Roadoils, 
Inc., D.C.Iowa, 281 F.Supp. 391, affd, 408 F.2d 
1171, affd 409 F 2d 1239. 

An accused charged with a possesso¬ 
ry offense has automatic standing to 
challenge the admissibility of evidence 
alleged to be the fruit of an illegal 
search and seizure , 2730 notwithstanding 
the abolition of that principle by the 
United States Supreme Court for 
Fourth Amendment purpose . 2735 

27JO. NJ.—State v. Alston, 440 A.2d 1311, 88 NJ. 

211 . 

Pa.—Com. v. Sell, 470 A.2d 457, 504 Pa. 46. 

Federal rule see infra § 657(29). 

27.35. Pa.—Com. v. Sell, 470 A 2d 457, 504 Pa. 46. 

§ 657(18).-Search by 

State or Municipal Of¬ 
ficers 
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27.50. U.S.—Chapman v. U.S., Ga., 81 S.G. 776, 365 
U.S. 610, 5 LEd.2d 828. 

U.S. v. Hunt, C.A.Tex., 496 F.2d 888. 
Evidence lawfully seized held admissible 
U.S.-U.S. v. Coronna, GA.Fla., 420 F.2d 1091. 

U.S. v. Verret, D.C.La., 302 F.Supp. 492—U.S. 
v. Cotham, D.C.Tex., 363 F.Supp. 851. 

Admissibility judged as if officers were federal 
U.S.—U.S. V. Callahan, D.CMinn., 256 Supp. 739— 
U.S. v. Pechac, D.C.Ariz,, 54 F.R.D. 187. ' 

“Working arrangement” rule 

U.S.—U.S. v. Manar, CA.I11., 454 F.2d 342. 

Limitation of rule 

U.S.—U.S. V. Averell, D.C.N.Y., 296 F.Supp. 1004. 

Supreme Court rule is not applied retrospective¬ 
ly 

U.S.—Johnston v, U.S,, C.A.Kan., 424 F.2d 505. 

U.S. ex rel. Walters v. Reincke, D.C.Conn., 323 
F.Supp. 434, affd., C.A., 434 F.2d 149. 

Suppression question for federal court to decide 

U.S.—U.S. V. Cedrone, D.C.N.Y., 400 F.Supp. 1203. 

The mere fact that the search may 
have been violative of state law does 


not render the evidence seized inadmis¬ 
sible in a federal court. 27,51 

27.51. Illegal search of safety deposit box 
US.—U.S. v. Scolmck, C.A.Pa., 392 F.2d 320, cert 
den. 88 S.G. 2283, 392 U.S. 931, 20 LEd.2d 
1389—U.S. v. Castillo, C.A.Fla., 449 F.2d 1300. 

28. U.S —Euziere v. U.S., C.A.Okl., 266 F.2d 88, vac. 
80 S.Ct. 1615, 364 U.S. 282, 4 LEd.2d 1720- 
Ntchols v. U.S., C.A.Tenn., 276 F.2d 147, cert 
den. 81 S.G. 45, 364 U.S. 815, 5 L.Ed.2d 47. 
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29. U.S.—Fry v. U.S., C.A.Cal., 315 F.2d 491, cert 
den. 84 S.G. 104, 375 U.S. 849, 11 L.Ed.2d 
76—U.S. v. Tomaiolo, C.A.N.Y., 317 F.2d 324, 
cert. den. 84 S.Ct. 119, 375 U.S. 856, 11 L.Ed.2d 
83. 

U.S. v. Morales, D.GMont, 233 FSupp. 160. 
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32. U.S.—U.S. v. Stevens, D.GWash, 395 F.Supp. 
997. 

Suppression not required 
U.S.-U.S. V. Jones, C.A.I11., 518 F.2d 384, cert. den. 96 
S.Ct. 426, 423 U.S. 997, 46 L.Ed.2d 371. 

34. U.S.—U.S. v. Acosta, D.GFIa., 386 F.Supp. 1072, 
revd. on oth. grds., C.A., 526 F.2d 670, cert. den. 
96 S.G. 2625, 426 U.S. 920, 49 L.Ed,2d 373, app. 
after remand C.A., 539 F.2d 440. 
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37. U S.—Euziere v. U.S., C.A.Okl., 266 F.2d 88, vac. 
80 SCt 1615, 364 U.S. 282, 4 LEd.2d 1720. 

§ 657(19). -Admissions and 

Confessions 

38. U.S.—Wicklme v. Slayton, D.GVa., 356 F.Supp. 
140. 

Miss.—Lyons v. State, 195 So.2d 91. 

Entry made by consent 

Mich.—People v. Suries, 185 N.W.2d 126, 29 Mich. 
App. 132. 

40. U.S.—Hall v. Warden, Md. Penitentiary, C.A. 
Md., 313 F.2d 483, cert. den. 83 S.Q. 1693, 374 
VS. 809, 10 L.Ed.2d 1032—U.S. v. Rachd, C.A. 
111., 360 F.2d 858—U.S. v. Nikrasch, C.A.I11., 367 
F2d 740—Barnett v. U.S., C.A.Miss., 384 F.2d 
848, reh, den. 391 F.2d 931. 

U.S. v. Schipani, D.C.N.Y., 289 F.Supp. 43- 
U.S. ex rel. Hardy v. Brierley, D.C.Pa., 326 F.Supp. 
364, affd., C.A., 458 F.2d 38. 

Cal.—People v. Stafford, 37 Cal.Rptr. 578, 225 GA.2d 
522—People v. Cruz, 53 CaLRptr. 354, 244 C.A.2d 
137. 

La.—State v. Thompson, 354 So.2d 513. » 

Miss.—Thompson v. State, 206 So.2d 195. 

N.M.—State v. Kaiser, App., 577 P.2d 1257, 91 N.M. 

611, cert den. 576 P.2d 297, 91 N.M. 491. 

N.Y.—People v. Ducz, 326 N.Y.S.2d 586, 68 Misc.2d 
324. 

Statement not shown to result from search and 
seizure 

U.S.—Peek v. U.S., GA.Wash., 321 F.2d 934, 5 A.L 
R.3d 802, cert. den. 84 S.Ct. 973, 376 U.S. 954, 11 
LEd.2d 973. 

Cal.—People v. Figueroa, 74 CaLRptr. 74, 268 C.A.2d 
721. 

Showing in state court permissible 
U.S.—Fahy v. State of Conn., Conn., 84 S.G. 229, 375 
U.S. 85, U LEd.2d 171. 

When the search is unreasonable but 
there is no seizure of product, the ad¬ 
missibility of incriminating statement 
turns on whether the statement was 
made during or in consequence of the 
unreasonable search, and, generally,'if 
made during the trespass, it is deemed 
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coerced and is not admitted, but if it is 
made later, its admission is governed 
not by the principles of search and 
seizure, but by the law of admissions 
and confessions. 405 

40.5. N.Y.—People v. Montanaro, 229 N,Y.S.2d 677, 
34 Misc.2d 624. 

Psychological disadvantage of accused thinking 
he would be harmed by evidence insuffi¬ 
cient 

U.S.—U.S. V. Coleman, D.C.Pa., 322 F.Supp. 550. 

Exclusionary rule rendering inadmissi¬ 
ble evidence obtained through an il¬ 
legal search and seizure extends to 
cover confessions induced by confront¬ 
ing the accused with articles illegally 
obtained. 40 * 10 

40.10. U.S.—McCloud v. Bounds, C.A.N.C., 474 
F.2d 968. 

UR ex rel. Hardy v. Brierley, D.GPa., 326 
F.Supp. 364, affd, C.A., 458 F.2d 38. 

Hawaii—State v. Kitashiro, 397 P.2d 558,48 Haw. 204. 
III.—People v. Rodriquez, 223 N.R2d 414, 79 Ill. 
App.2d 26. 

N.Y.—People v. Rodriguez, 229 N.YR2d 353, 11 
N.Y.2d 279, 183 N.R2d 651. 

People v. Montanaro, 229 N.Y.S.2d 677, 34 
Misc.2d 624. 

“Poison tree” doctrine 

U.S.—U.S. V. Cooper, D.C.Ohio, 428 F.Supp. 652. 
Cal—People v. Johnson, 75 CaLRptr. 401, 450 P.2d 
865, 70 C2d 541, cert. den. 89 S.Ct. 2120, 395 U.S. 
969, 23 L.Ed.2d 758. 

Fla.—French v. Sute, App., 198 So.2d 668. 

Second confession 

CaL—People v. Johnson, 75 Cal.Rptr. 401, 450 P.2d 
865,70 C2d 541, cert. den. 89 S.Q. 2120, 395 U.S. 
969, 23 UEd.2d 758. 

Effect of Miranda warnings 

Cal—People v. Johnson, 75 Cal.Rptr. 401, 450 P.2d 
865,70 C.2d 541, cert. den. 89 S.Ct. 2320, 395 U.S. 
969, 23 L.Ed2d 758. 

§ 657(20). -Foundation for Ad¬ 

mission of Evidence 

41. U.S.—Pbdper v. Decker, CA.Tex., 401 F.2d 232. 
Court should be satisfied, etc. 

Ala.—Knox v. State, 172 So.2d 787, 42 Ala.App. 578, 
cert. den. 172 So.2d 795, 277 Ala. 699. 

(2) Evidence held inadmissible. 

Cal—People v. Villanueva, 33 Cal.Rptr. 811, 220 
GA.2d 443—Dunn v. Municipal Court, Eureka 
Judicial Dbt, 34 Cal.Rptr. 251, 220 C.A.2d 858. 

Existence of probable cause 

US.—US. v. Souther, D.GTenn., 211 F.Supp. 848. 
CaL—Krauss v. Superior Court of San Joaquin County, 
96 CaLRptr. 455, 487 P.2d 1023, S G3d 418. 
Kan.—State v. Blood, 378 P.2d 548, 190 Kan. 812. 
N.Y.—People v. Salerno, 235 N.YR2d 879, 38 Misc.2d 
467. 

Ohio—City of Akron v. Williams, 192 N.R2d 63, 175 
Ohio St 186. 

Or.—State v. Jones, 435 P.2d 317, 248 Or. 428. 

Affirmative showing of legality of arrest 

Md—Duggins v. State, 256 A2d 354, 7 MdApp. 486. 

42. Search warrant hdd sufficient to authorize 

search 

Conn.—State v, Reznik, CirA-D., 207 A.2d 77,3 Coon. 
Or. 48. 

Tex.—Cork v. Stale, Cr., 362 S.W.2d 316. 

Seardi not s upporte d by valid search warraat 
Chi—People v. Superior Court In and For Butte Coun¬ 
ty, 79 CaLRptr. 904s 275 G A2d 489. 


Ga.—Johnson v. State, 141 S.E2d 574, 111 GaApp. 
298. 

Ky.—Conn v. Com., 387 S.W2d 285. 

Mass.—Com. v. Dorius, 191 N.E2d 781, 346 Mass. 
323. 

Neb.—State v. Putnam, 133 N.W.2d 605, 178 Neb. 445 
Pa.—Com. ex rel. Ensor v. Cummings, 207 A.2d 230, 
416 Pa 510. 

Support by oath or affirmation 

Pa.—Com. v. Simmons, 26 D. & C.2d 120. 

Spelling of accused's name in warrant 

Tex.—Rodriguez v. State, Cr., 363 S.W.2d 472. 
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455. Invalid search warrant as not precluding 
search incidental to arrest 

U.S.—U.S. V. Gearhart, C.A.Va., 326 F.2d 412. 

Questions relating to the legality of 
particular affidavits have been adjudi¬ 
cated. 46 15 

46.15. Legality of affidavit held shown 

U.S.—Andereon v. U.S., C.A.Utah, 344 F.2d 792, cert 
den. 86 S.Ct. 169, 382 U.S. 880, 15 LEd2d 121, 
reh. den. 86 S.Ct. 297, 382 U.S. 922, 15 LEd.2d 
238. 

Tex—Rodriquez v. State, 350 S.W.2d 854, 171 Tex. 
Cr.R. 476. 

48. Okl.—Baker v. State, Cr. 448 P.2d 282. 

48.10. Cooperative communication between 
law enforcement officials 
UR—U.S. V. Simon, C.A.I1L, 409 F.2d 474, cert. den. 
90 S.Ct. 79, 396 U.S. 829, 24 LEd.2d 79. 

Questions relating to the sufficiency 
of the affidavit to support the warrant 
have been adjudicated. 4815 

48.15. Affidavit held insufficient 

U.S.—Aguilar v. Stole of Tex., Tex., 84 S.Ct 1509, 378 
U.S. 108, 12 LEd2d 723, on remand 382 S.W.2d 
480. 

Ala.—Mount v. State, Cr., 251 So.2d 776, 47 Ala.App. 
158, writ den. 251 So.2d 779, 287 Ala. 737. 

Knox v. State, 172 So.2d 787, 42 Ala.App. 578, 
cert. den. 172 So.2d 795, 277 Ala. 699. 

Colo.—Hernandez v. People, 385 P.2d 996, 153 Colo. 
316. 

Conn.—State v. Weinstein, 208 AJd 362, 3 Conn.Or. 
95. 

Fla.—Baker v. State, App., 150 So.2d 729-Gdis v. 
State, App., 249 So.2d 509. 

Ga.—Patterson v. State, 184 S.R2d 228, 124 Ga.App. 
465, 124 Gm.App. 465—Hammond v. State, 184 
S.E2d 512, 124 G&App. 523. 

Ky.—'Williamson v. Com., 349 S.W.2d 825—Messer v. 
Cora., 350 S.W.2d 486—Buckley v. Com., 383 
S.WJd 349. 

NJ.—State v. Maori, 188 A 2d 389, 39 NJ. 250. 
Okl.—Embree v. State, Cr., 488 P.2d 588—Lindsey v. 
State, O., 488 P.2d 935. 

Pa.—Com. v. Patti, 209 A.2d 17, 205 Pa-Super. 379. 
Tex.—Mayfield v. State, Or., 382 S.W,2d 940-$antoe v. 
State, Cr., 389 S.W.2d 465. 

Va.—Hooper v. Com., 181 S.R2d 816, 212 Va. 49. 

Affidavit held sufficient 

UR—U.S. v, Roberts, GA.Va., 463 F.2d 372. 

UR v. Egorov, D.GN.Y., 222 F.Supp. 862— 
U.S. v. King, D.C.Cal, 335 F.Supp. 523, affd in 
part, revd. in part on oth. grds., GA., 478 F.2d 
494, oert. den. 94 S.Ct. Ill, 414 UR 846, 38 
L.Ed.2d 94, cert. den. 94 S.O. 2628,417 UR 920, 
411 LEd.2d 226. 

Ill—People v. Saiken, 275 N.E2d 381, 49 IU.2d 504, 
cert. den. 92 S.Q. 1499, 405 U.S. 1066, 31 LEd2d 
796. 

Ind—Gunter v. State, 275 N.R2d 810, 257 Ind 524. 
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Affidavit insufficiently stating facts sustaining 
credibility of informant supplying informs- 
tion 

Ariz.—State v. Byers, 490 P.2d 580, 16 ArizApp. 3, 
Ky.—Thompson v. Com., 472 S.W.2d 884. 

Okl.—Goodwin v. State, Cr., 490 P.2d 1119. 

False information renders search invalid and 
items seized inadmissible 
U.S.—U.S. V. Black, D.GGa., 344 F.Supp. 537, affd, 
GA., 476 F.2d 267. 

§ 657(21). Evidence Obtained by In- 
terception of Commu¬ 
nications 
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51.52. Held not “interception of communica- 
tion” 

Cal.—U.S. v. Fisch, GA.Cal, 474 F.2d 1071, cert. den. 

93 $.Ct. 2742, 412 U.S. 921, 37 L.Ed.2d 148. 
Ohio—State v. Hulsey, 239 N.E.2d 567, 15 Ohio 
App.2d 153. 

51.54. U.S.—Massiah v. U.S., N.Y., 84 S.Ct 1199, 
377 U.S. 201, 12 L.Ed.2d 246. 

U.S. v. Waller, C.A.HL, 422 F.2d 1202, cert den. 
92 S.Ct. 1608, 406 U.S. 906, 31 L.Ed.2d 816. 

The statute does not prohibit the use 
of telephone company records. 51,61 

51.61. Toll records kept in ordinary course of 
business 

U.S.—Nolan v. U.S., GA.Okl, 423 F.2d 1031, cert 
den. 91 S.Ct. 47, 400 U.S. 848, 27 LEd.2d 85. 

Wiretap by telephone company to discover toll 
fraud admissible 

U.S.-U.S. v. Kane, GA.FU., 450 F.2d 77, cert. den. 92 
S.Q. 954, 405 U.S. 934, 30 L.Ed2d 810. 

A copy of a letter written by accused 
while a prison inmate, which has been 
intercepted and read by the officer in 
charge as a standard security measure 
practiced to insure the internal stabili¬ 
ty of the prison, is admissible. 51,65 

51.65. Cal.—People v. Jones, 96 CaLRptr. 795, 19 
C.A.3d 437. 

Fla.—Baker v. State, 202 So.2d 563. 

The Omnibus Crime Control Act 
defines on a uniform basis the circum¬ 
stances and conditions under which in¬ 
terceptions of wire and oral communi¬ 
cations can be authorized. 51,66 It also 
prohibits any unauthorized intercep¬ 
tions and the use thereof in evidence in 
courts and administrative proceed¬ 
ings. 51,67 

51.66. N.Y.—People v. Feinlowitz, 272 N.R2d 561, 
29 N.Y.2d 176, 324 N.YR2d 62, rearg. den. 275 
N.E2d 23,29 N.Y.2d 695, 325 N.YR2d 651, cert 
den. 92 S.Ct. 1175, 405 U.S. 963, 31 LEE2d 239. 

Authorization by Attorney General or his spe¬ 
cially designated assistant required 

UR—UR v. Ghal, D.GPa., 336 F.Supp. 261, affd, 
GA., 497 F.2d 922—UR v. Baldassari, 338 
F.Supp. 904—UR v. Aquino, D.GMich., 338 
F.Supp. 1080—U.S. v. Consiglio, D.GComu, 342 
F.Supp. 556. 

Federal statute authorization controls over state 
statute prohibition 

UR—U.S. v. King, D.C.Cal., 335 F,Supp. 523, affd in 
part, revd in part on oth. grds., GA., 478 F2d 
494, cert. den. 94 S.Q. 111, 414 UR 846, 38 
LEd2d 94, cert den. 94 S.Ct. 2628, 417 UR 920, 
41 LEd2d 226. 
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Ute filing of papers immaterial in absence of 
prejudice 

Hi.— 1 U.S. v - Lawson, D.C.Pa. f 334 F.Supp. 612. 

Permissible interception by authority of Presi¬ 
dent 

U.S. v. U.S. Dist. Court for Eastern Dist. of 
Mich., Southern Division, Mich., 92 S.Ct. 2125, 
407 U.S. 297, 32 L.Ed.2d 752. 

51.67. U.S.— Gelbard v. U.S., Cal., 92 S.Ct. 2357, 408 
U.S. 41, 33 L.Ed.2d 179. 

Mieh.—People v. Williams, 325 N.W.2d 4, 118 Mich. 
App. 117. 

N.Y.—People v. Trief, 317 N.Y.S.2d 525, 65 Misc.2d 
272, affd. 323 N.Y.S.2d 659, 37 A.D.2d 553. 

Evidence held inadmissible 

Ui.— U.S. v. Schipani, D.C.N.Y., 289 F.Supp. 43. 
Mich.— 'People v. Tebo, 194 N.W.2d 517, 37 Mich.App. 
141. 

Statute held not to apply retroactively 

U.S.—U.S. v. American Radiator & Standard Sanitary 
Corp., D.C.Pa., 288 F.Supp. 701. 

N.Y.—People v. Daria, 329 N.Y.S.2d 647, 38 A.D.2d 
833. 

Fiilure to minimize as not requiring suppression 
of all interceptions 

U.S.-U.S. v. Cox, C.A.Mo., 462 E2d 1293, cert. den. 
94 S.Ct 2623, 417 U.S. 918, 41 L.Ed.2d 223, reh. 
den. 95 S.Q. 156, 419 U.S. 885, 42 LEd.2d 129. 

Failure to minimize as requiring suppression of 
all interceptions 

U.S.—U.S. v. Focarile, D.C.Md., 340 F.Supp. 1033, 
affd., C.A., 469 F.2d 522, affd. 473 F.2d 906, cert, 
den. 93 S.Q. 1931, 411 U.S. 952, 36 L.Ed.2d 414, 
affd. 94 S.Ct. 1820, 416 U.S. 505, 40 L.Ed.2d 341. 

Where an answering service receives 
a message it is deemed the '‘address¬ 
ee” or "recipient” of the telephone 
communication, and its divulgence of 
the contents of the message is not 
inadmissible as within the prohibition 
of the statute* 51 - 68 

51.68. Cal.—People v. Wilson, 94 CaLRptr. 923, 17 
CA,3d 598. 

Tape recordings of conversations be¬ 
tween suspects and arresting police of¬ 
ficers have been held admissible. 31,69 

51.69. Not violation of right to privacy 

Alaska—City and Borough of Juneau v. Quinto, 684 

PJd 127. 

} 657(22). -Wire Tapping 

51.80 U.S—Resha v. U.S., C.A.6 (Temi.), 767 F.2d 
285. 

5L82. U.S.—U.S. ex tel. Graziano v. McMann, C.A. 
N.Y., 275 F.2d 284, cert. den. 81 S.Ct. 806, 365 
U.S. 854, 5 L.Ed.2d 819—Hunter v. U.S., C.A. 
Cal., 339 F.2d 425, cert. den. 85 S.Ct. 1337, 380 
U.S. 975, 14 L.Ed.2d 270. 

5L84. U.S.—Craska v. New York Tel. Co., D.C. 
N.Y., 239 F.Supp. 932. 

Fourth Amendment applicable 

(1) Since the publication of Corpus Juris Secundum, 
the United States Supreme Court has held that the 
obtaining of evidence through unauthorized listening by 
electronic devices to telephone conversations violates the 
Fourth Amendment. 

US—Katz v. US., 88 S.Ct. 507, 389 U.S. 347, 19 
LE&2d 576. 

(2) This rule applies only to cases in which the 
prosecution seeks to introduce the fruits of an electronic 
nrveillsnce conducted after December 18, 1967, the 
date of the Katz decision. 

U4.-U.S. v. Escobedo, C.A.IU., 430 F.2d 603, cert, 
den. 91 S.Ct. 1632, 402 U.S. 951, 29 L.Ed.2d 122. 
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Cal.—People v. Gaber, 80 Cal.Rptr 214, 275 C.A.2d 
119, cert. den. 91 S.Ct. 1643, 402 U.S 981, 29 
L,Ed2d 146. 

(3) Failure to follow authorized statutory procedures. 
U.S.—U S. v. Eastman, C.A.Pa, 465 F.2d 1057. 

51.86. U.S—Craska v. New York Tel. Co., D.C. 
N.Y., 239 F.Supp 932. 

§ 657(23).-Admissibility 

in Federal Courts 

52. Evidence incompetent under Fourth 
Amendment 

U.S.—Katz v. U.S., 88 SQ. 507, 389 U.S. 347, 19 
LEd.2d 576, disapproving Olmstead v. U.S., 
Wash., 48 S.Ct. 564, 277 U.S. 438, 72 L.Ed. 944, 66 
AL.R. 376. 

U.S. v. Ahmad, D.C Pa., 335 F.Supp. 1198, 

53. U.S.-U.S. v. Pullings, C.A.I11., 321 F.2d 287. 

U.S. v. Alexander, D.C.Pa., 218 F.Supp. 916— 
U.S. v Gervasi, D.C.I11., 562 F.Supp. 632. 

53.5. D.C.—U.S. v. Stone, D.C, 305 F.Supp. 75. 
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53.10. Wiretap authorized though statute vio¬ 
lated 

U.S.—U.S. v Bynum, D.C.Mass., 602 F.Supp. 1, affd. 
763 F.2d 474. 

D.C.-US. v. Johnson, DC., 696 F.2d 115, 225 U.S. 
App.D.C. 33. 

53.20. U.S.—Alderman v. U.S., Colo. & N.J., 89 
S.Ct 961, 394 US. 165, 22 LEd.2d 176, reh. den. 
89 S.Ct. 1177, 394 U.S. 939, 22 LEd.2d 475, app. 
after remand, C.A., 424 F.2d 20, on remand 318 
F.Supp. 66, on remand 342 F Supp. 928. 

Bubis v. U.S., C.A.Cal., 384 F.2d 643. 
Voluntary consent not shown 
D.C.—Laughlin v. U.S., C.A., 344 F.2d 187, 120 U.S. 
App.D.C. 93. 

U.S. v. Laughlin, D.C., 223 F.Supp. 623, motion 
den. 226 F.Supp. 112. 

Admissible against codefendants and coconspir¬ 
ators who have no standing to object 

U.S.—U.S. V. Schipani, D.C.N.Y., 315 FSupp. 253, 
affd., C.A., 435 F.2d 26, cert. den. 91 S.Ct 1198, 
401 U.S. 983, 28 L.Ed.2d 334. 

53.30. U.S.—Harris v. U.S., C.A.Fla., 400 F.2d 264. 
Authorization held voluntary 
D.C.—U.S. v. Jbnes, C.A., 433 F.2d 1176, 140 U.S.App. 
D.C. 70, cert. den. 91 S.Q. 1613, 402 U.S. 950, 29 
L.Ed.2d 120. 

U.S. v. Zarkm, D.C., 250 F.Supp. 728-U.S. v. 
Baker, D.C, 266 F.Supp. 456. 

Admissibility under a statute requir¬ 
ing an effort to minimize reception of 
communications not otherwise subject 
to interception depends on compliance 
with the condition . 53 - 50 
53.50. Situations requiring wiretap of 100% of 
conversations 

U.S.—U.S. V. Leta, D.C.Pa., 332 F.Supp. 1357. 

Interception and use of information relating to 
other offenses validly authorized 

U.S.—Cox v. U.S., C.A.Kan., 449 F.2d 679, cert. den. 
92 S.Ct. 1783, 406 U.S. 934, 32 LEd,2d 136. 

Violation of statute'renders all evidence inad¬ 
missible 

U.S.—U.S. V. Eastman, D.C.Pa., 326 F.Supp. 1038, 
C.A., affd., 465 F.2d 1057. 

55,8, U.S.-U.S. v. Borgese, D.C.N.Y., 235 F.Supp. 
286. 

55.10. U.S.—McClure v. U.S., C.A.Cal., 332 F.2d 19, 
cert. den. 85 S.Q. 1027, 380 U.S, 945, 13 LEd.2d 
963. 

Mass.—Com. v. Douglas, 236 N.E.2d 865, 354 Mass. 
212, cert den. 89 SQ. 1301, 394 U.S. 960, 22 
L.Ed 2d 562. 
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55.12. U.S—U.S. v. Fidanzi, C.A.M., 411 F,2d 1361, 
cert. den. 90 S.Ct 265. 396 U.S. 929, 24 LEd.2d 
227. 

Evidence held admissible 
(1) U.S—U.S. V. Gard, C.A.N.Y., 344 F.2d 120. 
(6) Other evidence. 

U.S—Lopez v. U.S., Mass., 83 SQ. 1381, 373 U.S. 
427, 10 L.Ed2d 462, reh. den. 84 SQ. 26, 375 U.S. 
870, 11 L.Ed.2d 99. 

Recordings of telephone conversation held ad¬ 
missible 

U.S—U.S. v. Campbell, C.A.N.Y., 426 F.2d 547—U.S. 
v. Escobedo, CA.I11., 430 F.2d 603, cert. den. 91 
S.Ct 1632, 402 U.S. 951, 29 LEd.2d 122. 

Cal.—People v. Caravella, 85 Cal.Rptr. 576, 5 C.A.3d 
931. 

Use of electronic device on person of informer 
upheld 

U.S—US. v. Friedland, C.A.Me., 444 F.2d 710. 

D.C—U.S. v. Enten, D.C., 329 F.Supp. 307. 

55.14, U.S.—U.S. v. Desist, D.C.N.Y., 277 F,Supp. 
690, affd. 384 F.2d 889, affd. 89 S.Q. 1030, 394 
U.S. 244, 22 L.Ed2d 248, reh. den. 89 SQ. 1766, 
395 U.S. 931, 23 L.Ed.2d 251—U.S. v. Annoreno, 
D.C. Ill., 321 F.Supp. 957, convictions affd in part 
and revd. in part on oth. grds., C.A., 460 F.2d 
1303, cert. den. 93 S.Ct. 64, 409 U.S. 852, 34 
L.Ed2d 95. 

Evidence of intercepted telephone 
conversations may be admissible where 
the interception is pursuant to a valid 
court order , 53 - 21 and such evidence may 
be admissible against persons other 
than those named in the order . 55211 

55.21. U.S.—U.S. V. Poeta, C.A.N.Y., 455 F.2d 117, 
cert. den. 92 S.Q. 2041, 406 U.S. 948, 32 LEd2d 
337. 

U.S. v. Machi, D.GWis., 324 F.Supp. 153. 
Authorization invalid when issued not validated 
nunc pro tunc 

U.S—U.S. V. Lamonge, C.A.Ohio, 458 F.2d 197, cert. 

den. 93 SQ. 153, 409 U.S. 863, 34 L-Ed2d 110. 
55.21a. U.S.—U.S. v. Sklaroff, D.CFla., 323 F.Supp. 
296. 

55.22. U.S—Williams v. U.S., C.A.CaL, 290 F.2d 
451. 

U.S. v. Cole, D.C.N.Y., 325 F.Supp. 763. 

55.26. U.S—U.S. v. Bentvena, CA.N.Y., 319 F.2d 
916, cert den. 84 SQ. 345, four cases, 346, 375 
U.S. 940, 11 L.Ed.2d 271, and 84 S.Ct 353, 354, 
355, 360, 375 U.S. 940, 11 L.Ed.2d 272, reh. den. 
84 S.Ct 515, 375 U.S. 989, 11 L.Ed2d 476, reh. 
den. 84 S.Ct. 1162, 377 U.S. 913,12 L.Ed2d 183, 
reh. den. 90 SQ. 894, 397 U.S. 928, 25 L.EtL2d 
108. 

D.C—U.S. v. Jones, C.A., 433 F2d 1176, 140 U.S.App. 
D.C. 70, cert. den. 91 SQ. 1613, 402 UA 95a 29 
L.Ed,2d 120. 

Conversation overbeard by consent of one party 

U.S—U.S. v. Warren, C.A.N.Y., 453 TJZd 738, cert, 
den. 92 SQ. 2040, 406 U.S. 944, 32 L.Ed.2d 
331—U.S. v. Skipworth, C.A.CM, 697 F.2d 281, 
U.S. v. Riccobene, D.GPa., 320 F^upp. 196, 
affd. C.A., 451 F.2d 586-U.S. v. Napolitano, D.C. 
N.Y., 552 F.Supp. 465. 

D.C—U.S. v. Baker, D.C., 301 F.Supp. 977, affd., 430 
F.2d 499, 139 U^.App.D.C 126, cert. den. 91 
SQ. 367, 400 U.S. 965, 27 L.Ed.2d 384. 
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55.30. U.S.—Velez v. U.S., CA.Fla., 397 F.2d 788, 
cert. den. 89 S.Ct. 885, 393 U.S. 1096, 21 LEd.2d 
787—Henley v. U.S., CA.Fbu, 406 F^d 70S— 
, U.S. v, Hernandez, C.A.Tex., 441 F.2d 157. Cert 
den. 92 SQ. 150, 404 U.S. 847, 30 L,Ed2d 84. 
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Recording held admissible 

U.S.—U.S. V. Krol, C.A.I1I., 374 F.2d 776, cert, den 88 
S.Ct. 46, 389 U.S. 835, 19 L.Ed.2d 97. 

D.C.—Wallace v. U.S., C.A., 412 F.2d 1097, 134 U.S. 
App.D.C. 50, cert. den. 91 S.Ct 1605, 402 US. 
943, 29 L.Ed.2d 110, and 91 S.Ct. 1605, 402 US 
949, 29 L.Ed.2d 119. 

Violation of state statute 

U.S.—U.S. V. Martin, C.A.II1., 372 F.2d 63, cert. den. 

87 S.Ct. 2033, 387 U.S. 919, 18 L.Ed.2d 972. 
5532. U.S.—U.S. v. Kountis, C.A.I11., 350 F.2d 869, 
9 A.L.R.3d 420, cert. den. 86 S.CL 554, 382 U.S. 
980, 15 L.Ed.2d 470. 

§ 657(24). -— Admissibility 

in State Courts 

5530. U.S.—Lebowich v. O’Connor, C.A.N.V, 309 
F.2d 111. 

Pugach v. Sullivan, D.C.N.Y., 180 F.Supp. 66, 
afTd., C.A., 277 F.2d 739, affd. 81 S.Ct. 650, 365 
U.S. 458, 5 L.Ed.2d 678. 

Conn.—State v. Vollhardt, 244 A.2d 601, 157 Conn. 25. 
N.Y.—People v. Seligman, 286 N.Y.S.2d 531, 55 
Misc.2d 47. 

Wis.—State ex rel. Arnold v. County- Court of Rock 
County, 187 N.W.2d 354, 51 Wis.2d 434. 
Statutory prohibition 

Ill.—People v. Kurth, 216 N.E2d 154, 34 IH.2d 387, 20 
A.LR.3d 1409. 

N.C—State v. Godwin, 147 S.E.2d 890, 267 N.C. 216 
Pa.—Com. v. Murray, 223 A.2d 102, 423 Pa. 37. 

Overheard telephone conversation held admissi¬ 
ble 

IU.—People V. Brown, 266 N.E2d 131, 131 Ill.App.2d 
244. 

N.C—State v. McCray, 190 S.E2d 267, 15 N.C.App. 
373, 191 S.E2d 603, 282 N.C. 154. 

In accordance with decisions of the 
United States Supreme Court, evidence 
obtained by illegal wiretapping is inad¬ 
missible in state courts. 33,60 

55.60. U.S.—Berger v. State of N.Y., N.Y., 87 S.Ct. 
1873, 388 U.S. 41, 18 L.Ed.2d 1040, conf. to 231 
NJL2d 132, 20 N.YJ2d 801, 284 N.Y.S.2d 456. 
Cal.—People v. Shiprtead, 96 CalRptr. 513, 19 C.A.3d 
58. 

Mas*.—Com. v. Coviello, 291 N.E2d 416, 362 Mass. 
722. 

Minn.—State v. Frink, 206 N.W^d 664, 296 Minn. 57. 

Rule prospective only 

U.S.—Kaiser v. New York, N.Y., 89 S.Ct 1044, 394 
U3. 280, 22 L.Ed.2d 274, reh. den. 89 S.Q. 1622, 
394 U.S. 1025, 23 L.Ed.2d 50 
N.Y.—People v. Fdnlowitz, 272 N.E2d 561,29 N.Y.2d 
176, 324 N.Y.S2d 62, reaig. den. 275 N.E2d 23, 
29 N.YJd 695, 325 N.Y.S.2d 651, cert. den. 92 
S.CL 1175, 405 U.S. 963, 31 EEd-2d 239. 

Evidence obtained without interception 
Mich.—People v. Sims, 195 N.W.2d 766. 

NJ.—State v. Vizani, 278 A-2d 235, 115 NJ.Super. 97. 
Use of wiretap without proper warrants 
Ga.—Farmer v. State, 184 S.E2d 647, 228 Ga. 225. 

A state eavesdropping statute may 
define the conditions under which in¬ 
terception of communications may be 
authorized, 5365 and wiretap evidence 
obtained in substantial compliance with 
legally imposed standards and condi¬ 
tions may be admissible. 55,70 

55j 65» Strict compliance with st a tut o ry safe¬ 
guards required for admissibility 
Coon.—State v. Formica, 489 A.2d 1060, 3 Coon-App, 
477, certi fi ca t ion den. 494 A,2d 903, 196 Conn. , 
806. 


NY.—People v Sher. 329 N.Y.S,2d 2, 68 Mi$c.2d 
917—People v Ferrandino, 330 N.Y.S.2d 114, 69 
Misc 2d 508 

Improper extension of warrant dem a n ds sup¬ 
pression of evidence 

NY—People v Gallina, 2 Dept., 480 N.Y.S.2d 570, 
1W A.D.2J 953, afTd. 485 N.E2d 216, 66 N Y.2d 
52, 495 N.Y.S.Zd 9. 

Failure to minimize interception of unautho¬ 
rized calls requires suppression of all 

N.Y.—:People v. Holder, 331 N.Y.S.2d 557, 69 Misc.2d 
863 

Failure to file papers according to statute imma¬ 
terial unless tampering shown 

N.Y.—People v. Sher, 329 N.Y,S.2d 2, 68 Misc.2d 917. 

Evidence intercepted without proper amendment 
of eavesdropping warrant issued suppressed 

N.Y.—People v. Ferrandino, 330 N.Y.S.2d 114, 69 
Misc 2d 508—People v DiLorenzo, 330 N.Y.S.2d 
720, 69 Misc. 2d 645. 

Amendment of warrant to include further inter¬ 
cept must be timely 

N.Y.—People v. Sher, 329 N.Y.S.2d 2, 68 Misc.2d 917, 
rc\d. on oth. grds. 299 A.2d 750, 122 NJ.Super. 
181. 

55.70. Fla.—State v. Earle, 444 So.2d 84, cause dism. 
450 So.2d 485 and 449 So 2d 264. 

Negligible omissions immaterial 

N.J.—State v Mohnaro, 284 A.2d 385, 117 NJ.Super 
276. 

N.Y.—People v. Gnosso, 286 N.E2d 706, 31 N.Y.2d 
134, 335 N.Y.S.2d 257, cert. den. 93 S.Ct. 1373, 
410 U.S. 943, 35 L.Ed.2d 610. 

Technical defect 

III.—People v. Wrestler, 458 N.E2d 1348, 76 Ill.Dec. 
548, 121 III App.3d 147. 

56, Ill.—People v. Dixon, 177 N.E2d 224, 22 I11.2d 
. 513, cen. den. 82 S.Ct. 637, 368 U.S. 1003, 7 
L.Ed.2d 542. 

N.Y.—People v. Kaiser, 233 N.R2d 818, 21 N.Y.2d 86, 
286 N.Y.S.2d 801, affd. 89 S.Ct. 1044, 394 U.S. 
280, 22 LEd.2d 274, reh. den. 89 S.Ct. 1622, 394 
U.S. 1025, 23 L.Ed^d 50. 

Pa.—Com. v. Bruno, 201 A.2d 434, 203 Pa-Super. 541, 
cert. den. 85 S.Ct. 656, 379 U.S. 965, 13 L.Ed.2d 
558. 

Not inadmissible as invasion of right of privacy 

' Ariz.—State v. Hauss, App., 688 P.2d 1051, 142 Ariz. 
159. 

Cal.—People v. Hinman, 61 Cal.Rptr. 609, 253 C,A.2d 
896, cert. den. 88 S.Ct. 1818, 391 U.S. 923, 20 
LEd.2d 660. 

Pa.—Com. v. Glover, 286 A.2d 349, 446 Pa. 492, 
Com. v. Voci, 138 A-2d 232, 185 Pa.Super. 563, 
affd. 143 A.2d 652, 393 Pa. 404, cert. den. 79 S.Ct. 
119, 358 U.S. 885, 3 LEd.2d 113. 

Evidence of recordings held admissible, etc. 

Ariz.—State v. Holmes, 476 P.2d 878, 13 Arizj^pp. 
357, cert. den. 91 S.Ct. 1669, 402 U.S. 971, 29 
LEd.2d 135, cert, den, 91 S.Ct. 2255,403 U.S. 936, 
29 L.Ed.2d 717. 

Cal.—People v. Dontanvilk, 89 CalRptr. 172, 10 
C.A.3d 783—People v. Cain, 93 CaLRptr. 388, 15 
C.A.3d 687. 

N.Y.—People v. Seligman, 313 N.Y.S.2d 593, 35 
A.D.2d 591, affd. 270 N.E2d 721, 28 N.Y.2d 788, 
321 N.Y.S.2d 901, rearg. den. 272 N.E2d 490, 29 
N.Y.2d 514, 323 N.Y.S^d 982, app. after remand 
400 N.Y.S.2d 187, 60 A.D.2d 638. 

(2) Other instances. 

Cal.—People v. Mabry, 78 Cal.Rptr. 655,455 P.2d 759, 
71 C.2d 430, cert. den. 92 S.Ct. 2417, 406 U.S. 972, 
32 LEd.2d 672. 

Mass.—Com. v. Dougherty, 178 N.E2d 584, 343 Mass. 
299. 

Failure to name defendant in affidavit 

Fla.—Covello v. State, App.4 Dist., 462 So.2d 1206. 


Accusatory stage 

Cal.—Ballard v. Superior Court of San Diego County 
49 Cal.Rptr. 302, 410 P.2d 838, 64 C.2d 159, li 
A.L.R.3d 1416. 

Admissibility dependent on proper execution of 
warrant 

N.Y.—People v. Ruffino, 309 N.Y.S.2d 805, 62 MtscJd 
653. 

56.10. U.S.—Lebowich v. O’Connor, C.A.N.Y., 309 
F.2d**lll. 

Pugach v. Sullivan, D.C.N.Y., 180 F.Supp. 66, 
affd., C.A., 277 *\2d 739, affd. 81 S.Ct. 650, 365 
U.S. 458, 5 L.Ed.2d 678. 

Mass.—Com. v. Glavin, 235 N.E.2d 547, 354 Mass. 69. 
N.Y.r—People v. Reger, 213 N.Y.S.2d 298, 13 AD.2d 
63. 

“Poison tree” doctrine 

N.Y.—People v. Scharfstein, 277 N.Y.S.2d 516, 52 
Misc.2d 976. 

Evidence held inadmissible 

N.Y.—People v. Grossman, 229 N.E2d 589, 20 N.YJd 
346, 283 N.Y.S.2d 12. 

56 .25. Admission held improper 

N.Y.—People v. Hulsen, 205 N.Y.S.2d 213, 11 AD.2d 
816, affd. 214 N.Y.S.2d 345, 9 N.Y.2d 730, 174 
N.E2d 329. 

People v. Beshany, 252 N.Y.S.2d 110,43 Misc.2d 
521. 

57.5. Cal.—People v. Hardeman, 53 CalRptr. 168, 
244 C.A.2d 1, cert. den. 87 S.Ct 1700, 387 U.S. 
912, 18 L.Ed.2d 634. 

Colo.—Small v. People, 479 P.2d 386, 173 Colo. 304. 
Del.—Riley v. State, 249 A.2d 863, cert den. 89 S,Ct 
2016, 395 U.S. 947, 23 LEd.2d 465. 

Fla.—Barber v. State, App., 172 So.2d 857—Walker v. 
State, App., 222 So.2d 760—Zacke v. State, App, 
418 So.2d 1118, petition for review den. 426 So.2d 
29. 

UL—People v. Wolfson, 217 N.E2d 791, 34 I11.2d 585 
trans. to 224 N.E2d 581, 79 IU.App.2d 309. 

Ky.—Com. v. Brinkley, 362 S.W.2d 494. 

Mass.—Com. v. Douglas, 236 NJE.2d 865, 354 Mass 
212, cert den. 89 S.Ct. 1301, 394 U.S. 960, 23 
L.EcL2d 562. 

Miss.—Everett v. State, 248 So.2d 439. 

N.Y.—People v, Seligman, 286 N.Y.S.2d 531, 5! 
Misc.2d 47. 

Va.—Wood v. Com., 192 S.E.2d 762. 

Consent established by reasonable inference 
Mo.—State v. Spica, 389 S.W.2d 35, cert, den. 86 S.Ct 
1277, 383 U.S. 972, 16 LEd.2d 312. 

Rule inapplicable to person not consenting 
Bl—People v. Kurth, 216 N.E2d 154, 34 H1.2d 387, 2( 
A.LR.3d 1409. 

Hope of reward held not coercion 
Wash.—State v. Goddard, 447 P.2d 180, 94 WashJc 
848. 

Consenting party testifying in court 

Cal.—People v. Coyle, 83 CaLRptr. 924, 2 C.A.3d 60 

Consent of both parties required 

Pa.—Com. v. McCoy, 275 A.2d 28, 442 Pa. 234. 

Consent not shown 

FTa.—Tollett v. State, 272 So.2d 490. 
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57.15. Wiretap authorized by court order 
Md.—Tumminello v. State, 256 A.2d 342, 7 Md.App 
380, app. after remand 272 A.2d 77, 10 Md.App 
612, cert den. 92 S.Ct. 276, 404 U.S. 948, 3( 
LEd.2d 264. 

A person who in his own residence 
chooses to converse by telephone with 
another person located outside his resi¬ 
dence does so at the risk that such 
other person may be a law enforce 
ment officer or a consenting agent oi 
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such officer so that the contents of his 
incriminating telephone conversations 
will be admissible in evidence . 5716 
57.16. Motel room 

Fla.—Powe v. State, App., 443 So.2d 154, receding from 
Williams v. State, 420 So 2d 404 
57.20. Fla.—State v. Arata, App., 438 So 2d 1032. 
Ill.—People v. Wolfson, 224 N.E.2d 581, 79 Ill App 2d 
309. 

N.Y.—People v. Gallina, 466 N.Y.S.2d 414, 95 A D.2d 
336. 

Okl.—Cameron v. State, Cr., 365 P.2d 576 

Objection required 

Fla.—Barber v. State, App., 172 So.2d 857. 

57.25. Ga.—Johnson v. State, 177 S,E.2d 699, 226 
Ga. 805. 

Ill.—People v. Perez, 235 N.E.2d 335, 92 Ill.App 2d 
366. 

N.Y.—People v. Broffman, 290 NY.S.2d 991, 30 
A.D.2d 653. 

Tape recorder 

Fla.—Tollett v. State, App., 244 So.2d 458, quashed, 
Sup., 272 So.2d 490. 

N.Y.—People v. Rial, 266 N.Y.S,2d 426, 25 A.D.2d 28. 
Video surveillance as opposed to conversation 
not within statute requiring order 
Md.—Avery v. State, 292 A.2d 728, 15 Md.App. 520, 
app. dism., cert, den., 93 S.Ct. 1499, 410 U.S. 977, 
36 L.Ed.2d 173. 

57.30. Conn.—State v. Inzitari, Cir.A.D., 269 A 2d 
35, 6 Conn.Cir. 170. 

Regularly used extension 
Md.—Clark v. State, 237 A.2d 768, 2 Md.App. 756, 
cert. den. 89 S.Ct. 1597, 394 U.S. 1001, 22 L.Ed.2d 
779. 

Mo.—State v. Madison, 459 S.W.2d 291. 

57.40. U.S.—U.S. ex rel. Griffin v. Hendrick, D.C. 
Pa., 217 F.Supp. 865, affd., C.A., 360 F.2d 614, 
cert. den. 87 S.Ct. 519, 385 U.S. 981, 17 L.Ed.2d 
443, reh. den. 89 S.Ct. 231, 393 U.S. 919, 21 
L,Ed.2d 207. 

47 U.S.GA. § 605 is now 47 U.S.C.A. § 705. 
Evidence held inadmissible 
N.Y.—People v. O’Rourke, 206 N.Y.S.2d 491, 23 
Misc.2d 2—People v. Betor, 278 N.Y.S.2d 131, 53 
Misc.2d 141. 

Since the publication of Corpus Juris Secundum the 
case of Schwartz v. State of Texas cited to the text has 
been overruled, the Supreme Court holding that record* 
ings police obtained by intercepting defendants’ tele¬ 
phone conversations in violation of section of the Feder¬ 
al Communications Act proscribing unauthorized inter¬ 
ception and divulgence of communications were not 
admissible in evidence in state court trial for violation of 
state lottery laws. 

UA—Lee v. State of Fla., Fla., 88 S.Ct. 2096, 392 U.S. 
378, 20 L.Ed.2d 1166. 

Provision not repealed 

N.Y.—People v. Trief, 317 N.Y.S.2d 525, 65 Misc.2d 
272, affd. 323 N.Y.S.2d 659, 37 A.D.2d 553. 

58, Ky.—Com. v, Brinkley, 362 S.W.2d 494. 

58.5. U.S.—U.S. ex rel. Graziano v. McMann, CA. 
N.Y., 275 F.2d 284, cert. den. 81 S.Ct. 806, 365 
U.S. 854, 5 L.Ed.2d 819—U.S. ex rel. Griffin v. 
Hendrick, C.A.Pa., 360 F.2d 614, cert. den. 87 
S.Ct. 519, 385 U.S. 981,17 L.Ed.2d 443, reh. den. 
89 S.O. 231, 393 U.S. 919, 21 L.Ed.2d 207. 
Alaska—Fuller v. State, 437 P.2d 772, affd. 89 S.Ct. 61, 
393 U.S. 8a 21 LEd.2d 212, reh. den. 89 S.Ct. 442, 
393 U.S. 992, 21 LEd.2d 457. 

Cal—People v. Hinman, 61 CalRptr. 609, 253 C.A.2d 
896, cert. den. 88 S.Ct. 1818, 391 U.S. 923, 20 
LEd.2d 660. 

Mass—Com. v. Maiani, 237 N.E2d 674, 354 Mass. 
375. 

NJ.—State v. Carbone, 183 A.2d 1, 38 N.J. 19. 

N.Y.—People v. Dinan, 229 N.Y.S.2d 406, 11 N.Y.2d 
35a 183 N.E2d 689, am. on oth. grds. 184 N.E2d 
184,11 N.Y.2d 1057, 230 N.Y.S.2d 212, cert. den. 
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83 S.Ct. 146, 371 U.S. 877, 9 L.Ed.2d 115—People 
v. Kaiser, 286 N.Y.S.2d 801, 21 N.Y.2d 86, 233 
N.E.2d 818, 21 N.Y.2d 86, 286 N Y.S.2d 801, affd. 

89 S Ct 1044, 394 U.S. 280, 22 L.Ed,2d 274, reh 
den. 89 SCt 1622, 394 U.S. 1025, 23 L Ed.2d 50, 

The Federal Communications Act ap¬ 
plies in state court proceedings so as to 
exclude evidence’obtained and sought 
to be divulged in violation of the 
act . 58 30 

58.30. U.S.—Lee v. State of Fla, Fla., 88 S.Ct 2096, 
392 U.S. 378, 20 L.Ed,2d 1166-Fuller v. Alaska, 
Alaska, 89 S.Ct. 61, 393 U S. 80, 21 L.Ed.2d 212, 
reh. den. 89 SCt. 442, 393 U.S. 992, 21 L.Ed.2d 
457. 

Ga—Cross v. State, 171 SE.2d 507, 225 Ga 760. 
N.Y.—People on Information of Hargraves Basciano, 

309 N.Y S.2d 615, 62 Misc.2d 546 

Prospective application 

U.S.—Fuller v. Alaska, Alaska, 89 S.Ct. 61, 393 US. 
80, 21 L.Ed 2d 212, reh. den. 89 £.Ct. 442, 393 U S. 
992, 21 L.Ed.2d 457. 

Alaska—Roberts v. State, 453 P.2d 898, cert. den. 90 
S.Ct. 594, 396 U.S. 1022, 24 L.Ed.2d 515, reh. den. 

90 S.Ct. 1368, 397 U.S. 1059, 25 L.Ed.2d 681. 
N.Y.—People on Information of Hargraves v. Basciano, 

309 N.Y.S.2d 615, 62 Misc.2d 546-People v. 
Blount, 327 N.Y.S.2d 121, 68 Misc.2d 538. 

Va.—Harmon v. Com., 166 S.E.2d 232, 209 Va. 574. 
Evidence of monitoring by telephone company 
to discover illegal calls held admissible 
Cal.—People v. Garber, 80 CalRptr. 214, 275 C.A.2d 
119, cert den 91 S.Ct. 1643, 402 U.S. 981, 29 
L.Ed.2d 146. 

N.Y—People v. Green, 312 N.Y.S.2d 290, 63 Misc.2d 

435. 
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59. U.S.—U.S. ex rel. Jackson v. Warden of Green 
Haven Prison, D.C.N.Y., 255 F^upp. 33. 

Ala.—Brown v. State,* 167 So.2d 281, 42 Ala.App. 429, 
cert. den. 167 So.2d 291, 277 Ala. 108—Maples v. 
State, 214 So.2d 700, 44 Ala.App. 491. 

Cal.—People v. Loewen, 196 CalRptr. 846, 672 P.2d 

436, 35 C.3d 117. 

Cal.—Moran v. St. John, 73 Cal Rptr 190, 267 G.A.2d 
474—People v. Superior Court for Santa Clara 
County, 83 CalRptr. 771, 3 C.A.3d 476. 

Conn.—State v. Trotter, Cir.A.D., 230 A.2d 618, 4 
Conn.Cir. 185. 

Fla.—State v. Davis, 203 So.2d 160. 

Urquhart v. State, App., 211 So.2d 79. 

Ga.—Thomas v. State, App., 163 S.E2d 850, 118 Ga. 
App. 359, cert. den. 89 S.Ct. 1273, 394 U.S. 943, 22 
L.Ed.2d 477. 

Hawaii—State v. Johnson, 445 P.2d 36, 50 Haw. 525. 
Ind.—Riddle v. State, 275 N.K2d 788, 257 Ind. 501. 
Ky.—Bays v. Com., 486 S.W.2d 706. 

La.—State v. Fox, 205 So.2d 42, 251 La. 464. 

Md.—Farrow v. State, 197 A.2d 434, 233 Md. 526. 

Hall v. State, 247 A.2d 548, 5 MdApp. 394. 
Mass.—Com. v. Bouchard, 198 N.E.2d 411, 347 Mass, 
418—Com. v. Roy, 207 N.E2d 284, 349 Mass. 224. 
Mich.—People v. Williams, 178 N.W.2d 128, 33 Mich. 
App. 129. 

Minn.—State v. Campbell 161 N.W.2d 47, 281 Minn. 1. 
Mo'.—Stole v. Caffey, 457 S,W.2d 657. 

Nev.—Cook v. State, 462 P.2d 523, 85 Nev. 692. 

N.J.—State v. Green, 229 A.2d 634, 49 N.J. 244—State 
v. Zito, 254 A.2d 769, 54 N.J. 206. 

State v. Casale, 248 A.2d 286, 104 N.J.Super. 13, 
affd. 254 A2d 531, 106 N.J.Super. 157. 

Ohio—State v. Hooper, 227 N.E2d 414, 10 Ohio 
App.2d 229, cert. den. 88 S.Ct. 292, 389 U.S. 928, 
19 L.Ed.2d 281. 


Okl.—Davis v. State, Cr., 437 P.2d 271—Lauderdale v. 
State, Cr, 485 P.2d 766. 

Or.—State v. Gassner, 488 P.2d 822, 6 Or.App. 452. 
Pa.—Com v. Pmno, 248 A.2d 26, 433 Pa. I. 

Com. v Macek, 279 A.2d 772, 218 Pa-Super. 
124. 

Both constitutional and nonconstitutional c laims 
Ohio-State v. Hennessee, 469 N.E2d 947, 13 Ohio 
App.3d 436, 13 O.B.R. 525. 

Determination by court 

N.Y.—People v. Du Bois, 221 N.Y.S.2d 21, 31 MiscJd 
157, rearg. den. 223 N.Y.S,2d 137—People v. At¬ 
kins, 221 N.Y.S.2d 780. 

Rule of Criminal Procedure not applied to n m 
pending at time rule adopted 
Hawaii—State v. Evans, 372 P.2d 365, 45 Haw. 622. 
Applicable only to law enforcement officers 
Ind.—Knotts v. State, 187 N.E2d 571, 243 Ind. 501. 
Indictment or formal charge as not pagAnf fai 
N.J.—State v. Fioravanti, 188 A.2d 308, 78 NJ.Super. 
253. 

Search and seizure made in other state 
Kan.—State v. Blood, 378 P.2d 548, 190 Kan. 812. 
Procedure inapplicable to wiretap evidence 
N.Y.—People v. Mitchell, 247 N.Y.S.2d 17, 41 Misc.2d 
840 

Purpose 

Cal.—Cornelius v, Superior Court of Kern County, 
App., 102 CalRptr. 59, 25 C.A.3d 581. 

N.H.—State v. Fifield, 266 A.2d 212, 110 N.H. 282. 
Pa.—Cora. v. DeMichel, 257 A.2d 608, 214 PaSuper. 
392. 

Application and construction of statutes or rules 
Cal.—People v. Superior Court for Los Angeles County, 
79 CalRptr. 704, 275 C.A.2d 49—Kirby v. Superi¬ 
or Court, 87 CalRptr. 577, 8 C.A.3d 591. 

Colo.—People v. McNulty, 480 P.2d 560, 173 Colo. 
491. 

Fla.—State v. Everly, App., 228 So,2d 923. 

Me.—State v. Perkins, 275 A.2d 586. 

Md.—Cleveland v. State, 259 A.2d 73, 8 Md.App. 204, 
app. after remand 280 A.2d 520, 12 McLApp. 712. 
Tex.—Johnson v. State, Cr., 466 S.W.2d 744. 

Motion to suppress 

La.—State v. Barnes, 245 So.2d 159, 257 La. 1017, app. 
dism., cert. den. 92 S.Ct. 289, 404 U.S. 931, 30 
L.Ed.2d 244, 

Procedure applicable to intangibles as well as 
tangibles 

Cal—Lockridge v. Superior Court of Los Angeles 
County, 89 CalRptr. 731, 474 P.2d 683, 3 G3d 
166, cert. den. 91 S.Ct. 1387, 402 U.S. 910, 28 
L.Ed.2d 652. 

Kirby v. Superior Court, 87 CalRptr. 577, 8 
C.A.3d 591. 

Motion too late 

Ala.—Davis v. State, Cr„ 237 So.2d 635, 46 Ala.App. 

45, affd. 237 So.2d 64a 286 Ala. 117. 

Assertion of right 

N.Y.—People v. De Salvo, 295 N.E2d 75a 32 N.Y.2d 
12, 343 N.Y,S.2d 65, cert. den. 94 S.Ct. 1419, 415 
U.S. 919, 39 LEd.2d 474. 

Stipulation by prosecutor that evidence will not 
. be offered 

N.Y,—People v. Coleman, 338 N.Y.S.2d 168, 72 
Misc.2d 201 

60. Md.—Hall v. State, 247 A.2d 548, 5 McLApp. 394. 
N.Y.—People v. Paulin, 255 N.E2d 164, 25 N.Y.2d 
445, 306 N.Y.S.2d 929. 

People v. Sapp, 249 N.Y.$.2d 102a 43 Misc.2d 
81. 

Evidence seized as result of illegally obtained 
statement 

U^.—People v. Superior Court For County of Santo 
Clara, 83 CalRptr. 771, 3 C.A,3d 476-Oifton v. 
Superior Court In and For Humboldt County, 86 
CalRptr. 612, 7 C.A.2d 245. 
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If physical objects are subject to a 
motion to suppress, testimony describ¬ 
ing such objects should also be sup¬ 
pressed. 601 In some jurisdictions when 
accused objects to the introduction of 
evidence on the ground that it was 
obtained unlawfully, the proper proce¬ 
dure to be followed is that required to 
determine the admissibility of a confes¬ 
sion. 60 * 2 Where a motion to exclude or 
suppress is recognized it may be dis¬ 
cretionary with the court to deny the 
motion and rule on the matters raised 
as they come up in the trial. 60 - 3 

60.L Wash.—State v. Melrose, 470 P.2d 552,2 Wash. 
App. 824. 

60.2. Objection that evidence was obtained by 
unlawful search 

N.C.—State v. Basden, 174 S.R2d 613, 8 N.C.App. 401. 

60.3. Discretion properly exercised 

U.S.—U.S. V. Sacco, CA.CaL, 428 F.2d 264, cert. den. 
91 S.O. 141, 400 U.S. 903, 27 L.Ed.2d 140, reh. 
den. 91 S.Ct. 864, 401 U.S. 926, 27 L.Ed.2d 831. 
Ill.—People v. Van Riper, 262 N.E2d 141, 127 I1L 
App.2d 394, cert. den. 91 S.Ct. 2228,403 U.S. 918, 

29 L.Ed2d 695. 

N.H.—State v. Fifield, 266 A.2d 212, 110 N.H. 282. 

60.5. Conn.—State v. Hill, 186 A.2d 381, 24 Conn. 
Sup. 36. 

State v. Davis, Cir.A.D., 186 A.2d 383, 24 Conn. 
Sup. 22, 1 Conn.Cir. 361, certification den. 204 
A.2d 934, 150 Conn. 709. 

Me.—State v. Barbour, 252 A.2d 460. 

Evidence to be presented to grand jury 

Tex.—Johnson v. State! Cr., 466 S.W.2d 744. 

Motion too late 

Tex.—Smith v. State, Cr., 456 S.W.2d 90. 

62.1. Purpose of rule 

U.S.—U.S. v. Masterson, C.A.N.Y., 383 F.2d 610, cert, 
den. 88 S.Ct 1048, 390 U.S. 954, 19 LEd.2d 1147, 
reh. den. 88 S.Ct. 1650, 391 U.S. 909, 20 L.Ed.2d 
425. 

US. v. Blalock, D.CPa., 253 F.Supp. 860, reh. 
255 FSupp. 268. , 

N.Y.—People v. Du Bois, 221 N.Y.S.2d 21, 31 Misc.2d 
157, rear* den. 223 N.Y.S.2d 137. 

62JL US.—Meaner v. U.S., C.A.OkL, 405 F.2d 316. 
623. U.S.—U.S. v. Carlson, CA.NJ., 359 F.2d 592, 
cert. den. 87 S.Ct 161, 385 US. 879, 17 L.Ed.2d 
106—U.S. v. Maloney, GA.R.L, 402 F.2d 448, 
cert den. 89 S.Ct. 1283, 394 US. 947, 22 L.Ed.2d 
481—Sendqas v. U.S., CA-Cal., 428 F3d 1040, 
cert den. 91 S.CL 122, 127, 400 U.S. 879, 27 
LEA2d 116—Sanders v. US., CA.Kan., 441 F.2d 
412, cert den. 92 S.O. 147, 404 U.S. 846, 30 
LEd2d 82—Humucker v. Phinney, CA.Tex. t 497 
F3d 29, cerL den. 95 S,Ct 1124,420 U.S. 927,43 
LEdJd 397. 

US. v. Clark, D.CPa., 289 FSupp. 610—U.S. v. 
Addooizio, D.GNJ„ 313 FSupp. 486, affd., CA., 
451 F2d 49, cert den. 92 S.Ct 949, 405 U.S. 936, 

30 LEd.2d 812, reh. den. 92 S.Ct 1309, 405 U.S. 
1048, 31 LE<L2d 591—US. v. Manarite, D.C. 
N.Y., 314 FSupp. 607, affi, CA., 448 F.2d 583, 
cert den. 92 S.Ct 281,285,287,298,404 US. 947, 
30 LE<L2d 264—US. v. Stein, D.GUL, 322 
FSupp, 346. 

D.C—Waihm|ton v. US., CA., 401 F.2d 915, 130 
US-AppJD.G 374. 

US v. Adams, D.C, 289 F.Supp. 838. 

Not discretionary with judge 
US.—Austin v. U.S, CA.N.C, 297 FJd 356, set aside 
on oth. grtis. 353 F.2d 512. 

Identification testimony which is 
tainted by improper pretrial identifica¬ 
tion procedures may be suppressed or 


excluded in the same manner as evi¬ 
dence wrongfully obtained, 62 - 5 and 
whether a challenge to pretrial identifi¬ 
cation procedures should be by prelimi¬ 
nary inquiry or by cross-examination 
during the course of the trial is for the 
determination of the trial court in the 
exercise of discretion. 62 6 A motion to 
suppress identification testimony on 
the ground it is tainted by improper 
pretrial identification procedures may 
be denied unless made prior to trial. 62,7 

62.5. U.S.—U.S. v. Allison, C.A.CaL, 414 F.2d 407, 
cert. den. 90 S.Ct. 449, 396 U.S. 968, 24 LEd.2d 
433—People of Territory of Guam v. Cruz, C.A. 
Guam, 415 F.2d 336. 

Ala.—Orum v. State, Cr., 245 So.2d 829, 46 Ala.App. 

543, writ den. 245 So.2d 831, 286 Ala. 679. 

Md.—Miller v. State, 255 A.2d 459, 7 Md.App. 344. 
N.C.—State v. Best, 168 S.E2d 433, 5 N.CApp. 379. 
Okl.—Lawler v. State, Cr, 461 P.2d 967—Chandler v. 
State, Cr, 461 P.2d 983. 

Method for challenging identification evidence 

Mich.—People v. McClendon, 175 N.W.2d 340, 21 
Mich.App. 142. 

Motion to suppress inappropriate method to 
challenge fairness of police lineup 
Cal.—People v. Morrow, 81 Cal.Rptr. 201, 276 C.A.2d 
700. 

Colo.—People v. Thornburg, 477 P.2d 372, 173 Colo. 
230. 

62.6. U.S.—U.S. v. McKenzie, C.A.NJ, 414 F.2d 
808, cert. den. 90 S.Ct. 586, 396 U.S. 1019, 24 
LEd.2d 510. 

62.7. Lack of knowledge as excuse for failure 
to move at earlier stage 

U.S.—People of Territory of Guam v. Cruz, C.A.Guam, 
415 F.2d 336. 

Jencks Act is applicable to a witness 
who testifies at a pretrial hearing on a 
suppression motion. 62 - 8 

62.8. D.C—U.S. v. Dockery, App, 294 A.2d 158— 
U.S. v. Malcolm, App, 331 A.2d 329. 
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62.10. U.S.—U.S. v. Hernandez, D.GN.Y, 282 
F.Supp. 272. 

Ala.—McCurdy v. State, 176 So.2d 53, 42 Ala.App. 
646, certiorari denied 176 So.2d 67, 278 Ala. 710— 
York v. State, 179 Sa2d 330, 43 Ala.App. 54, 
certiorari stricken, 179 So.2d 333, 278 Ala, 714. 
CaL—People v. Bradford, 74 CaLRptr. 726, 450 P.2d 
46, 70 G2d 333—Graven v. Superior Court of 
Santa Clara County, 78 CaLRptr. 504, 455 P.2d 
432, 71 G2d 287. 

Colo.—Wilson v. People, 398 P.2d 35, 156 Colo. 243— 
People v. Drumright, 475 P2d 329, 172 Colo. 577. 
Conn.—State v, Darwin, 198 A.2d 715, 25 Conn.Sup. 
153. 

Fla.—Fletcher v. State, App, 168 So.2d 162—Zirpolo v. 
State, App, 168 So.2d 681—Barton v. State, App, 
193 So.2d 618—Smith v. State, App, 228 So.2d 
613. 

Ga.—Bell v. State, 182 S.E2d 901, 124 Ga~App. 190, 
foil's 182 S.E2d 898, 124 GaApp. 186. 

Ill—People v. Maslowsky, 216 N.E2d 669, 34 I11.2d 
456, app. dism. 87 S.Ct 94, 385 U.S. 11, 17 
LE<L2d 11, reh. den. 87 S.Ct 234, 385 U.S. 924, 17 
L.Ed.2d 148—People v. McGhee, 220 N.E2d 205, 

35 IlL2d 302—People v. Gates, 221 N.E2d 285, 35 
I11.2d 584. 

Ind.—State v. Smithers, 269 N.E2d 874, 256 Ind. 512. 
Ky.—Johns v. Cora, 394 S.W.2d 890. 

La.—State v. Gamier, 261 So.2d 221, 261 La. 802. 
Me—State v. Brochu, 237 A.2d 418. 
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Md.—Capparella v. State, 201 A.2d 362, 235 Md. 204. 
Mass.—Com. v. Mekalian, 194 N.E2d 390, 346 Mast 
496—Com. v. Lehan, 196 N.E2d 840, 347 Mass. 
197—Com. v. Bouchard, 198 N.E2d 411 347 
Mass. 418. 

Minn.—State v. King, 156 N.W.2d 742, 279 Minn. 
225-State v. Hall, 176 N.W2d 254, 286 Minn. 
424. 

Mo.—State v. Simone, 416 S.W.2d 96—State v. Ross, 
438 S.W.2d 8—State v. Schleicher, 438 S.W.2d 258. 
Mont.—State v. Yoss, 409 P.2d 452, 146 Mont. 508. 
Nev.—Glass v. Eighth Judicial Dist. Court, 486 P 2d 
1180, 87 Nev. 321. 

N.J.—State v. Parisi, 183 A.2d 801, 76 NJ.Super. 1 15 _ 

State v. Klein, 192 A.2d 312, 79 NJ.Super. 559_ 

State v. Orr, 225 A.2d 157, 93 NJ.Super. 140- 
State v. Ferrara, 231 A.2d 224, 95 NJ.Super. 329- 
State v. Allen, 273 A.2d 587, 113 NJ.Super. 245. 
N.M.—State v. Miller, 412 P.2d 240, 76 N.M. 62, app 
after remand 440 P.2d 792, 79 N.M. 117. 

CaL—People v. Stout, 57 CaLRptr. 152. 

N.Y.—People v. Rodriguez, 262 N.Y.S.2d 859, 47 
Misc.2d 551—People v. Gonzalez, 270 N,Y.S.2d 
727, 50 Misc.2d 508—People v. Jones, 279 N.Y. 
S.2d 892, 53 Misc.2d 838—People v. Soto, 285 
N.Y.S.2d 166, 55 Misc.2d 219, app. rfi«m 262 
N.E.2d 682,, 27 N.Y.2d 735, 314 N.Y.S.2d 544- 
People v. Rind, 292 N.Y.S.2d 769, 57 Misc.2d 
349—People v. Nicoletti, 302 N.Y.S.2d 618, 60 
Mi$c.2d 108—People v. Stinson, 318 N.Y.S.2d 888, 
65 Misc.2d 380. 

Ohio—State v. Bernius, 203 N.E2d 241, 177 Ohio St 
155—State v. Waldbillig, 203 N.E2d 361, 1 Ohio 
St.2d 50. 

Okl.—Brinlee v. State, Cr., 403 P.2d 253—Payne v. 

State, Cr., 403 P.2d 791. 

Pa.—Com. v. Wright, 190 A.2d 709, 411 Pa. 81. 

Com. v. Smyser, 211 A.2d 59, 205 Pa.Super. 599. 
Com. v. Christy, 13 Bucks 523—Com. v. Murin, 
112 P.L.J. 72. 

Tenn.—Wallis v. State, 417 S.W.2d 781, 220 Tenn. 400. 
Tex.—Vines v. State, Cr., 397 S.W.2d 868. 

Utah—State v, Ruggen, 429 P.2d 969, 19 Utah2d 216, 
Wash.—State v. Biloche, 402 P.2d 491, 66 Wash.2d 325, 
cert. den. 86 S.Ct. 1207, 383 U.S. 949, 16 LEd.2d 
211 . 

State v. Duarte, 484 P.2d 1156, 4 WasLApp. 
825. 

Wis.—Wolke v. Fleming, 129 N.W.2d 841, 24 Wis.2d 
606, cert. den. 85 S.Ct 897, 380 U.S. 912, 13 
LJ2d.2d 798. 

Confession 

UL—People v. Harris, App., 245 N.E2d 80. 

Illegal identification 

Nev.—Sanchez v. Sheriff, Washoe County, 466 PJd 
670, 86 Nev. 142. 

Entrapment held not grounds for suppression 
Cola—People v. Patterson, 485 P.2d 494, 175 Cola 19. 
Md.—Simmons v. State, 259 A.2d 814, 8 Md.App. 355. 
Motion to suppress on ground of illegal arrest 
Ohio—State v. Williams, 251 N.E2d 714, 20 Ohio Miic. 
51. 

Wash.—State v. Melrose, 470 P.2d 552, 2 Wash.App. 
824. 

Evidence discovered by impermissible frisk 
N.Y.—People v. Woodward, 331 N.Y.S.2d 713, 39 
A.D.2d 544. 

Evidence discovered by impermissible pat down 
Or.—State v. Keyes, 657 P.2d 724, 61 Or.App. 434 
Warrantless recordings from telephone from 
within home 

Fla.—'Williams v. State, App. 1 Dist., 420 So.2d 404 
62.11, Fla.—State v. Henderson, App. 253 So.2d 158. 
Mass.—Com. v. Roy, 207 N.E2d 284, 349 Mass. 224- 
Com. v. Mitchell, 215 N.E2d 324, 350 Mass. 459. 
NJ.—State v. Maori, 188 A.2d 389, 39 NJ. 250. 

State v. Hayeck, 181 A.2d 48, 74 NJ.Super. 
243—State v. Racanelli, 181 A.2d 42a 74 NJ.Su- 
per. 420. 
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Evidence adduced in course of trial 

U.S.—US. v. Nomura Trading Co., D.C.N.Y, 213 
F.Supp. 704. 

Where disposition of automobiles which accused 
sought to inspect had not hindered defense, 
evidence as to them not used at trial not 
suppressed 

Fla.—Barton v. State, App., 193 So.2d 618. 

Restricted to unlawful search and seizure 

Ga.—Hawkins v. State, 159 S.E2d 440, 117 Ga.App. 
70. 

Omission of date on warrant 

Fla.—State v. Cain, App., 272 So.2d 548. Writ dis¬ 
charged, Sup, 287 So.2d 69. 

Failure to give required warnings as to criminal 
investigation 

U.S.—U.S. V. Irvine, C.A.N.H., 699 F.2d 43. 

62.13. U.S.—Riley v. U.S., CA.Ariz., 411 F.2d 1146, 
cert. den. 90 S.Ct. 897, 397 U.S. 906, 25 L.Ed.2d 
87—U.S. v. Davis, C.A.Tex., 424 F.2d 1241, cert, 
den. 91 S.Ct. 38, 400 U.S. 821, 27 L.Ed.2d 48. 

Ala.—Maples v. State, 214 So 2d 700, 44 Ala.App. 491. 

Cal.—People v. Peters, 86 Cal.Rptr. 521, 7 C.A.3d 
154—In re Ratcliff, 86 Cal.Rptr. 668, 7 C.A.3d 
558—People v. Superior Court for Los Angeles 
County, 91 Cal.Rptr. 699, 13 C.A.3d 545. 

Colo.—Casias v. People, 415 P.2d i 344, 160 Colo. 152,. 
cert. den. 87 S.Ct. 523, 385 U.S. 979, 17 L.Ed.2d 
441—People v. Fidler, 485 P.2d 725, 175 Colo. 90. 

Conn.—State v. Purvis, 251 A.2d 178, 157 Conn. 198, 
cert. den. 89 S.Ct. 1788, 395 U.S. 928, 23 L.Ed.2d 
246. 

Fla.-rJosey v. State, App, 235 So.2d 736. 

Ga.—Bostwick v State, 182 S.E.2d 925, 124 Ga.App. 
113. 
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Effect of police procedures on admissibility of 
testimony 

(1) If subjection of accused to lineup while in custody 
was improper, accused had right to bring out circum¬ 
stances on cross examination of identification witnesses, 
but that was the most he was entitled to. 

U.S.—Gilbert v U.S., C.A.Ca!., 366 F.2d 923, cert den. 
87 S.Ct. 2123, 388 U.S. 922, 18 L.Ed.2d 1370- 
Cotton v. U S., C.A.Nev., 371 F.2d 385. 

D.C.—Payne v. U.S., C.A, 294 F.2d 723, 111 U.S.App. 
D.C. 94, cert den. 82 S.Ct. 131, 368 U.S. 883, 7 
L.Ed.2d 83. 

(2) Removal of exhibits from evidence for testing. 
N.M.—State v. Carlton, App., 495 P.2d 1091, 83 N.M. 

644, cert. den. 495 P.2d 1078, 83 N.M. 631. 

Where announcement of authority and purpose 
before breaking in excused 
Fla.—Rodriquez v. State, App., 189 So.2d 656, cert, 
den. 88 S.Ct. 66, 389 U.S. 848, 19 L.Ed.2d 116. 

Statute subsequently declared unconstitutional 

NJ.—State v. Zito, 254 A.2d 769, 54 N J. 206. 
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62.14. Ill.—People v. Perroni, 153 N.R2d 578, 14 
I11.2d 581, cert. den. 79 S.Ct. 899, 359 U.S. 983, 3 
L.Ed.2d 1005, 3 L.Ed.2d 1034, cert. den. 79 S.CL 
1145, 359 U.S. 1004, 3 L.Ed.2d 929, reh. den. 79 
S.Q. 1141, 359 US. 1033. 

62.15. Del—Sexton v. State, 228 A.2d 605. 

Iowa—State v. Polton, 143 N.W.2d 307, 259 Iowa 435. 
62.17. Cal.—Thompson v. Superior Court for Los 

Angeles County, 68 CaLRptr. 530, 262 GA.2d 98. 

In Pennsylvania 

(1) Pa.—Com. v. Kinderman. 188 A.2d 769, 200 
Pa.Super. 262. 

Com. v. Murphy, 78 York 132. 
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NX—People v. Coletti, 241 N.Y.S.2d 454, 39 Misc.2d 
580—People v. Martin, 267 N.Y.S.2d 404, 49 
Misc.2d 268. 

State v. Upchurch, 148 S.R2d 259, 267 N.C. 
417. 

Ohio— State v. Coleman, 193 N.E.2d 198 

State v. Thompson, 206 N.E.2d 5, 1 Ohio App.2d 
533. 

Old.— Kelly v. State, Cr„ 415 P.2d 187. 

Or.— State v. Keith, 465 P.2d 724, 2 Or.App. 133. 
Pl— Com. ex rel. Gordon v. Samolsky, 195 A.2d 818, 
202 Pa.Super. 406. 

Com. v. Rehmeyer, 29 D. & C.2d 635, 77 York 

1 . 

R.I.—State v. Dufour, 206 A.2d 82, 99 R.I. 120. 

Evidence suppressed as obtained in search under 

(1) Mass.—Com. v. Jacobs, 191 N.R2d 873, 346 
Mass. 300. 

(2) Okl.—McCormick v. State, Cr., 388 P.2d 873. 

(3) Conn.—State v. Weinstein, 208 A.2d 362, 3 Conn. 
Cir. 95. 

Fk— Kirkland v. State, App., 190 So.2d 626. 

Ini—Ashley v. State, 241 N.E.2d 264, 251 Ind. 359^ 
Ky.—Com. v. Davenport, 366 S.W.2d 171. 

Mass.—Com. v. Dias, 211 N.R2d 224, 349 Mass. 583. 
NJ.—State v. Burrachio, 188 A.2d 401, 39 NJ. 272. 
N.Y.—People v. Hendricks, 250 N.R2d 323, 25 N.Y.2d 
129, 303 N.Y.S.2d 33. 

Invalid execution of warrant 

N.Y.—People v. Prisco, 232 N.Y.S.2d 837, 36 Misc.2d 
357—People v. Szymanski, 310 N.Y.S.2d 587, 62 
Misc.2d 1065. 

Evidentiary questions raised by iden¬ 
tification testimony should be deter¬ 
mined as part of a pretrial hearing to 
suppress evidence. 6211 ® 

62.11a. Minn.—State v. Clark, 176 N.W.2d 123, 286 
Minn. 419. 

6112. U.S.—Rugendorf v. U.S., Ill., 84 S.Ct. 825, 376 
U.S. 528, 11 L.Ed.2d 887, reh. den. 84 S.Ct. 1330, 
377 U.S. 940, 12 L.Ed.2d 303. 

Cal.—People v. Warburton, 86 CaLRptr. 894, 7 C.A.3d 
815. 

Del—State v, Halko, Super,, 188 A.2d 100, 5 Storey 
385. 

Ga.—Merritt v. State, 175 S.E.2d 890, 121 Ga.App. 
831 

Ind.—Wells v. State, 267 N.E2d 371, 256 Ind. 161. 
Butler v. State, 289 N.E.2d 772, 154 Ind.App. 
361. 

Me.—State v, Hamilton, 237 A.2d 586. 

Md.—Kirsch v. State, 271 A.2d 770, 110 Md.App. 565. 
Mass.—Com. v. Lawton, 202 N.E.2d 824, 348 Mass. 
129. 

Minn.—State v. Colonga, 188 N.W.2d 925, 291 Minn. 
507. 

Neb.—State v. Waechter, 203 N.WJd 104, 189 Neb. 
433. 

N.H.—State v. Fernandez, 300 A.2d 55, 113 N.H. 5. 
NJ.— State v. Williams, 235 A.2d 684, 97 NJ.Super. 
573, affd. 255 A.2d 817, 106 NJ.Super. 371, cert, 
den. 90 S.Ct. 1510, 397 U.S. 1069, 25 L.Ed.2d 691. 
N.M.—State v. Chavez, 421 P.2d 796, 77 N.M. 274. 
N.Y.—People v. Butler, 245 N.Y.S.2d 474, 41 Misc.2d 
249-People v. Schatz, 321 N.Y.S.2d 186, 66 
Misc.2d 381. 

Old.—Nation v. State, Cr., 478 P.2d 974. 

Or.—State v. Cook, 411 P.2d 78, 242 Or. 509—State v. 

Sanford, 421 P.2d 988, 245 Or. 397. 

Pa—Com. v. Whitebread, 52 Luz.LReg. 81—Com. v. 
Depalo, 8 Lycoming 152. 

Utah-State v. Montayne, 414 P.2d 958, 18 Utah2d 38, 
cert. den. 87 S.Ct. 305, 385 U.S. 939, 17 L.Ed.2d 
218. 

Irregularities in return on warrant, etc. 

Ill.—People v. Foster, 219 N.R2d 683, 72 IU.App,2d 
337—People v. Rivera, 264 N.E2d 699, 130 Ill. 
App.2d 321. 


111.—People v. Nicholls, 256 N.E2d 818, 44 I11.2d 
533—People v. Price, 263 N.R2d 484, 46 m. 
App.2d 209, app. dism., cert. den. 91 S.Ct. 1389, 
402 US. 902, 28 L.Ed. 642. 

La.—State v. Rasheed, 178 So.2d 261, 248 La. 309, cert, 
den 86 S.Q. 1962, 384 U.S. 1012, 16 L.Ed.2d 
1031—State v. Hudson, 221 So.2d 484, 253 La. 
992, cert. dism. 91 S.Ct. 2273, 403 U.S. 949, 29 
LEd.2d 855, revd. on oth. grds. 91 S.Q. 2282, 403 
U.S. 946, 29 L.Ed.2d 856, on remand 257 So.2d 
135, 260 La. 644. 

Md.—Anglin v. State, 227 A.2d 364, 1 Md.App. 85. 
Mass.—Com. v. Bowlen, 223 N.E.2d 391, 351 Mass. 
655, cert. den. 88 S.Ct. 250, 389 U.S. 916, 19 
L.Ed.2d 268, reh. den. 88 S.Ct. 569, 389 U.S. 1010, 
19 L.Ed.2d 612—Com. v. Sullivan, 239 N.R2d 5, 
354 Mass. 598, cert. den. 89 S.Ct. 697, 393 U.S. 
1056, 21 L.Ed.2d 698. 

Mich.—People v. Walker, 183 N.W.2d 871, 27 Mich. 
App. 609. 

Mo.—State v. Anderson, 384 S.W.2d 591—State v. 

Thomas, 393 SW.2d 533. 

NJ.—State v. Doyle, 200 A.2d 606, 42 N.J. 334. 

State v. RuHi, 281 A.2d 209, 116 NJ.Super. 120. 
N.Y.—People v. Givens, 272 N.Y.S.2d 466, 26 A.D.2d 
684, affd. 237 N.R2d 80, 21 N.Y.2d 929, 289 
N.Y.S.id 761, am. on oth. grds. 241 N.E2d 744, 22 
N.Y.2d 897, 294 N.Y.S.2d 539, cert. den. 89 S.Ct. 
715, 393 U.S. 1063, 21 L.Ed.2d 706—People v. 
Joslin, 301 N.Y.S.2d 212, 32 A.D.2d 859. 

N.C.—State v. Woody, 178 S.R2d 407, 277 N.C. 646. 
Ohio—State v, Terry, 214 N.R2d 114, 5 Ohio App.2d 
122, affd. 88 S.Ct. 1868, 392 U.S. 1, 20 L.Ed.2d 
889. 

Okl—King v. State, Cr., 357 P.2d 230. 

Or.—State v. Henry, 445 P.2d 877, 251 Or. 375. 

Pa.—Com. v. Harris, 199 A.2d 290, 203 Pa.Super. 143. 
Wash.—State v. Larsen, 481 P.2d 462, 4 Wash App. 
356, app. dism., cert. den. 92 S.Ct. 1257, 405 U.S. 
982, 31 LEd.2d 449. 

Evidence obtained prior to illegal detention 
Iowa—State v, Freeland, 125 N.W.2d 825, 255 Iowa 
1334. 


Under some statutes, pretrial motion 
to suppress evidence may not be used 
as a device to obtain rulings on admis¬ 
sibility of evidence not obtained by 
search or seizure. 62 * 20 

62J0. NJ.—State v. Graham, 277 A.2d 412, 114 
NJ.Super. 518, affd. 283 A.2d 321, 59 NJ. 366. 
N.Y.—People v. Gerber, 252 N.Y.SJd 167,43 Misc.2d 
724 

Statements of accused after arrest 
N.Y.—People v. Mitchell, 247 N.Y.S.2d 16, 41 MiscJd 
839. 

Confined to subject matter of criminal proceed¬ 
ing 

N.Y.—People v. Hendricks, 256 N.Y.S.2d 78, 45 
Misc.2d 7. 

Admission and confession 
N.Y.—People v Dubard, 275 N.Y S.2d 275, 52 Misc.2d 
244. 

Forcible entry of premises by offi¬ 
cers without complying with statutory 
requirement warrants suppression of 
evidence obtained therein. 62 - 25 

62J5. Failure to give prior notice of purpose 
N.Y.—People v. Griffin, 256 N.Y.S.2d 115, 22 A.D.2d 
957. 

Where a preliminary determination 
has been made that specified items are 
obscene and on that basis a search 
warrant is issued and the items are 
seized, it cannot be contended on a 
motion to suppress that the items are 
not obscene and are constitutionally 
protected. 62 - 26 

62.26. N.Y.—People v. East Island News Corp., 307 
N.Y.S.2d 336, 61 Mbc.2d 923. 
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Other activity may constitute 
grounds for the suppression of evi¬ 
dence. 62 - 27 

62.27. Talcing substance from accused’s body 
in violation of agreement with counsel 
Or.—State v. Robinson, 473 P.2d 152, 3 Or.App. 200. 
Refusal to permit accused to contact counsel 
Ohio—City of Dayton v. Nugent, 265 N.R2d 826. 
Evidence obtained as result of unlawful re¬ 
straint or arrest 

Wash.—State v. Berkins, 471 P.2d 131, 2 Wash.App. 
910. 

Search beyond permissible scope 

Cal.—People v. Werber, 97 CaLRptr. 150, 19 C.A.3d 
598. 

§ 657(27).-In Federal 

Courts 
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62.30. U.S.—U.S. v, Collins, GA.N.Y., 349 F.2d 863, 
cert. den. 86 S.Ct. 1228, 383 U.S. 960, 16 L.Hd.2d 
303, reh. den. 86 S.Ct 1469, 384 U.S 947, 16 
L.Ed2d 545—Navarro v. US., C.A.Tex., 400 F.2d 
315. 

D.C.—Smith v. Katzenbach, C.A., 351 F.2d 810, 122 
U.S.App.D.C. 113. 

62S1. U.S—US. v. Blue, Cal., 86 S.Ct. 1416, 384 
U.S. 251, 16 L.Ed2d 510—Simmons v. U.S., Ill., 
88 S.Ct. 967, 390 U.S. 377, 19 L.Ed.2d 1247, on 
remand, C.A., 395 F.2d 769, app. after remand 
424 F.2d 1235. 

D.C.—Chappell v. U.S., C-A., 342 F.2d 935, 119 U.S. 
App.D.C. 356. 

U.S. v. Baker, D.C, 262 F.Supp. 657—US. v. 
Watson, D.C., 307 F.Supp. 173. 

District of Columbia v. Perry, App., 215 A.2d 
845. 

NJ-—State v. Masi, 177 A2d 773, 72 NJ.Super. 55. 

Evidence seized as a result of unlawful arrest, 
etc. 

U.S—Staples v. U.S., C.AFla., 320 F.2d 817—U.S. v. 
Rivera, CAN.Y., 321 F.2d 704. 

U.S. v. Butler, D.GTex., 223 FjSupp. 24. 
Evidence seized under invalid warrants, etc. 
U.S.—US. v. Sawyer, D.GPa., 213 F.Supp. 38—U.S. v. 
Melvin, D.CFla., 258 F.Supp. 252. 

Failure to announce authority before breaking 
in 

US.—U.S v. Mullin, CA.N.C, 329 F.2d 295. 

US. v. Poppitt, D.CDd., 227 F-Supp. 73. 

Affidavit based in part on violations of Comma- 
aieatkms Act 

U.S—U.S v. Caplin, D.CMick, 255 F.Supp. 80S. 
Supervisory power of courts 
U.S.—Silbert v. U.S., D.GMd, 275 F.Supp. 765. 
6132. US.—Silbert v. US., D.C.Md., 275 RSupp. 
765—US. v. Anzebno, D.CLa., 319 F.Supp. 
1106. 

D.C—US. v. White, D.C., 268 F.Supp. 998. 

Failure to grant prior adversary hearing not 
grounds for suppression 

U.S—US. V. Manaiite, D.GN.Y., 314 F.Supp. 607, 
affd, CA. 448 Fid 583, cert den. 92 S.Ct 281, 
285, 287, 298,40* US. 947, 30 L.Ed2d 264—US. 
v. Them, D.CU, 328 FSupp. 135. 

62S3. US.—Cochran v. U.S, CAMo., 310 F.2d 
585. 

US. v. Shropshire, D.CU, 271 F.Supp. 521- 
US. v. Brown, D.CN.Y., 274 F.Supp. 561. 

D.C—US. v. Meacfcom, D.C, 197 F.Supp. 803. 

Owrtinmd p re senc e of beeper after warrant ex¬ 
piree 

US.—US. V. Butts, CA.Tex., 710 F.2d 1139, on reh. 
729 FSd 1514, cert. den. 105 S.a 181,83 L,Ed2d 
111 


6234. U.S—US. v. Malugin, D.C.Tenn., 200 
FSupp. 764, affd., C.A., 296 F.2d 741—U.S. v. 
Romano, D.C.Conn., 203 F.Supp. 27—U.S. v. Bir- 
rell, D.C.N.Y., 269 F.Supp. 716. 

Evidence not required to be suppressed 

(3) Other matters. 

US.—U.S v. Re, D.C.N.Y., 313 F.Supp. 442—U.S. v. 
Addonizio, D.C.NJ., 313 F.Supp. 486, affd., C.A., 
451 F.2d 49, cert. den. 92 S.Ct. 949, 405 U.S. 936, 
30 LEd.2d 812, reh. den. 92 S.Ct. 1309, 405 US. 
1048, 31 L.Ed.2d 591. 

D.C.—Johnson v. U.S., 290 F.2d 384, 110 U.S.App. 
D.C. 193. 
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6235. US.—US. v. Romano, D.C.Conn., 203 
F.Supp. 27. 

Deference to officer’s decision 

U.S.—U.S. v. Tate, D.C.Del., 209 F.Supp. 762. 

6236. US.—Kayser v. U.S., C.A.Mo., 394 F.2d 601, 
cert. den. 89 S.Ct. 250, 393 U.S. 919, 21 LEd.2d 
206—U.S. v. Tsoi Kwan Sang, C.A.La., 416 F.2d 
306. 

U.S. v. Sisk, D.CTenn.,’ 309 F.Supp. 81, affd. 

C. A., 411 F.2d 1192, cert. den. 90 SCt. 584, 396 
U.S. 1018, 24 LEd2d 509—U.S. v. Fishel, D.C 
N.Y., 324 FSupp. 429. 

U.S. v. Gorman, D.C.Conn., 36 F.R.D. 416. 
Evidence voluntarily surrendered 
U.S.—US. v. Remolif, D.C.Nev., 227 F.Supp. 420. 
Material improperly subpoenaed 
U.S.—U.S. V. Ryan, CaL, 91 S.Ct. 1580, 402 U.S. 530, 
29 LEd.2d 85, mand. conf. to 444 F.2d 1095. 

Illegal monitoring of conversations 

U.S.—US. V. Fannon, GA.I1L, 435 F.2d 364, cert. den. 
91 S.Ct. 1265, 401 U.S. 1012, 28 L.Ed2d 549. 

6237. U.S.—'Theobald v. U.S., C.A.Cal., 371 F.2d 
769. 

6238. U.S.-U.S. v. Dote, C.AI1L, 371 F.2d 176— 
U.S. v. Giordano, C.A.Md., 469 F.2d 522, affd. 94 
S.Ct. 1820, 416 U.S. 505, 40 L.Ed2d 341. 

62.40. US.—Hill v. Philpott, GAI1L, 445 F.2d 144, 
cert den. 92 S.Ct. 533, 404 U.S. 991, 30 L.Ed2d 
542. 

U.S. v. Conway, D.CMass., 217 F.Supp. 853. 

62.41. Information obtained by revenue agents 
from taxpayer by fraud, trickery or deceit 

U.S.-U.S. V. Tonahill, C.A.Tex., 430 F.2d 1042, cert 
den. 91 S.Ct. 242, 400 U.S. 943, 27 LEd.2d 247. 

62.43. U.S.—De Freese v. US., C.A.Ga., 270 F.2d 
737, cert den. 80 S.a 810, 362 U.S. 944, 4 
L.Ed,2d 772—U.S. v. Dawson, C.AN.Y., 400 
F.2d 194, cert den. 89 S.CL 632, 393 US. 1023, 
21 LEd2d 567. 

Connection of contraband with particular ac¬ 
cused 

N.Y.—People v. Glover, 276 N.Y.S2d 461, 52 Misc.2d 

52 a 

62.44. U.S.-US. v. Remolif, D.C.Nev., 227 F.Supp. 
420—US. v. Stonehfll, D.CN.Y., 254 F.Supp. 
1003—U.S. v. Greenhead, Inc., D.C.Cal., 256 
FSupp. 890—US. v. Carabbia, D.GOhio, 272 
F.Supp. 772—Government of Virgin Islands v. 
Rodriguez, D.C Virgin Islands, 300 F.Supp. 860, 
affd., CA, 423 F,2d 9. 

D.C.—'Vauss v. U.S., CA, 370 F.2d 250, 125 US.App. 

D. C. 228. 

US. v. White, D.C, 268 F.Supp. 998. 

Emburgb v. US., MuiuApp-, 164 A2d 342. 

US. v. Hobby, App n 275 A2d 235. 

Plea of guilty 

U.S.—Alexander v. U.S., CjATcx., 290 F.2d 252. 
Search warrant based on entrapment 
D.C—Fletcher v. U.S., C.A, 295 F.2d 179, Ill US. 
App.D.C. 192, cert, den. 82 S.a 613, 368 U.S. 
993, 7 LEd.2d 530. 

Correction of clerical omission in warrant 

US.—U.S. V. Matelban, D.C.Mass., 31 F.R.D. 233. 
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Prior invalid search not contributing to subse¬ 
quent arrest and search 

U.S.—US. V. Beigel, D.C.N.Y., 254 F.Supp. 923, affd, 
CA, 370 F.2d 751, cert. den. 87 Sa 2049, 2053, 
387 U.S. 930, 18 L.Ed.2d 989, and 87 S.a 2062, 
387 US. 936, 18 L.Ed.2d 998. 

62.45. U.S.—U.S. v. Armiento, D.CN.Y., 326 

FSupp. 960, affd, C.A, 445 F.2d 869, cert. den. 
92 S.Ct 94, 404 U.S. 853, 30 L.Ed2d 93. 

D.C—US. v. White, D.C, 268 F.Supp. 998. 

Electronic eavesdropping 

(2) Unsuccessful attempt 

U.S.—US. v. Hernandez, CA.Tex., 441 F.2d 157, cert, 
den. 92 S.Ct. 150, 404 U.S. 847, 30 L.Ed2d 84. 

62.46. U.S.—U.S. v. Andreadrs, D.CN.Y., 234 

F.Supp. 341—U.S. v. McDonough, D.GPa., 265 
FSupp. 368. 
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62.47. U.S.—U.S. v. Mackiewicz, C.A.Conn., 401 
F.2d 219, cert den. 89 S.CL 253, 393 U.S. 923,21 
L.Ed,2d 258. 

U.S. v. AppelL D.CMass., 259 F.Supp. 156. 

US. v. Gorman, D.CConn., 36 F.R.D, 416. 

62.48. U.S.—'U.S. v. Maigeson, D.GPa., 259 F.Supp. 
256—U.S. v. Bonaguro, D.CN.Y., 294 FSupp. 
750, affd, CA, 428 F.2d 204, cert den. 91 S.Ct 
57,400 US. 829, 27 L.Ed.2d 59—U.S. v. Thomas, 
D.C.Mo., 299 FSupp. 494. 

D.C—Contee v. US., App., 212 A2d 342. 

Effect of seizure of items not specified in war¬ 
rant 

D.C—U.S. v. Castle, D.C, 213 FSupp. 52—U.S. v. 
Castle, D.C, 213 FSupp. 56. 

62.49. U.S.-U.S. v. Grandi, C.AN.Y., 424 F.2d 399, 
cert den. 93 S.Q. 199, 409 US. 870, 34 L.Ed.2d 
121—U.S. v. Alfred M. Lewis, Inc., C.A.Nev., 431 
F.2d 303, cert den. 91 Sa 120, 400 U.S. 878,27 
L.Ed.2d 116. 
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62.50. US.—U.S. v. Hopps, D.GMd, 215 F.Supp. 
734, affd, CA, 331 F.2d 332. Cert den. 85 S.Ct. 
39, 379 U.S. 820, 13 LEd2d 31. 

62.51. N.J.—State v. Rulli, 281 A2d 209,116 NJSu- 
per. 120. 

62S4. US.—U.S. v. Schwartz, D.CJPa., 176 F.Supp. 
613, affd, C.A., 283 F.2d 107, cert den. 81 S.CL 
461, 364 US. 942, 5 L.Ed2d 373. 

§ 657(28). -Proceedings 

63. Cal.—People v. Superior Court, 81 CaLRptr. 42, 
276 CA.2d 581. 

64. U.S.—Austin v. US., C AN.G, 297 F2d 356, set 
aside on oth. grds, 353 F.2d 511 

65. U.S.—Fitts v. Willingham, CAKan., 359 Fid 
790. 

U.S. v. Mottc, D.CN.Y., 251 FSupp. 601. 

CaL—People v. Johnson, 16 CaLRptr. 1, 195 CA2d 
573. 

D.C—Smith v. US., Mun.App. f 173 A2d 739, 

Hawaii—State v. Pokini, 367 P.2d 499, 45 Haw. 295,89 
ALR.2d 1421. 

Minn.—State ex rd. Rasmussen v. Tahash, 141 N.W.2d 
3, 272 Minn. 539. 

Mo.—State v. Medley, 400 S.W.2d 87. 

Nev.—Robertson v. Sheriff, Clark County, 504 P.2d 
698, 88 Nev. 696. 

NJ.—State v. Wade, 214 A2d 411, 89 NJSuper. 139. 

N.Y.—People v. Gatti, 265 N.Y.S.2d 641, 16 N.Y.2d 
251, 212 N.R2d 882-People v. McCall, 269 N.Y. 
S.2d 396, 17 N.Y.2d 152, 216 N.R2d 570. 

Pa.—Com. v. Whitebread, 52 LuzX.Reg. 81, 

Not to be included with motion to vacate 

N.Y.—People v. Jackson, 220 N.Y.S.2d 188. 

Motion to city rather than county court 

N.Y.—People v. DeCicco, 235 N.Y.SM 102, 37 
Misc.2d 937. 
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Addressed to court out of jury presence 
Or.—State v. Haynes, 377 P.2d 166, 233 Or. 292. 

Purpose of motion 

Fla.—State v. Pressley, App., 234 So.2d 734. 

Mo.—State v. Simone, 416 S.W.2d 96. 

NJ.—State v. Burnett, 201 A2d 39, 42 NJ. 377. 
Not permissible under rule governing motions 
raising objections and defenses 
NJ.—State v. Ferrara, 231 A.2d 224, 95 NJ.Super. 329. 
lineup identification evidence 
Colo.—People v. Renfrew, 473 P.2d 957, 172 Colo. 399. 
At preliminary examination 
OkL—Hyde v. Hutchison, Cr., 483 P.2d 766. 

Motion to strike 

Cal—People v. Triggs, 106 Cal.Rptr. 408, 506 P.2d 
232, 8 C3d 884. 
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66. U.S.—U.S. v. Blasius, D.C.N.Y., 277 F.Supp. 119 
—U.S. v. Fruchtman, D.C.Ohio, 282 F.Supp. 534. 
NJ.—State v. Oaudiosi, 235 A.2d 680, 97 NJ.Super. 
565. 

Pa.—Com. v. Puniak, 110 P.LJ. 89. 

66.10. U.S.Karp v. U.S., C.A.Iowa, 277 F.2d 843, 
cert. den. 81 S.Ct. 80, 364 U.S. 842, 5 L.Ed.2d 65. 
U.S. v. Isaacs, D.CHL, 347 F.Supp. 743. 
Procedure adopted in state court 
N.Y.—People v. Manasek, 225 N.Y.S.2d 673, 33 
Misc.2d 832. 

66.20. U.S.—Chester v. Ross, D.GGa., 231 F.Supp. 
23, affd. in part and remd. in part, C.A, 351 F.2d 
949. 

Matter held civil in nature 

U.S.—Lord v. Kelley, D.GMass., 223 F.Supp. 684, app. 
diun., GA., 334 F.2d 742, cert. den. 85 S.Ct. 650, 
379 U.S. 961, 13 L.Ed.2d 556. 

66J 5. U.S.—Aiuppa v. U.S., C.A.Kan., 338 F.2d 
146. 

Timely motion 

Ui.—U.S. v. Di Donato, CA.N.Y., 301 F.2d 383, cert 
den. 82 S.CL 1557, 370 U.S. 917, 8 L.Ed.2d 497. 
Request held not motion 
UA-BeU v. U.S., C.A.Nev., 382 F.2d 985, cert den. 
88 S.O. 1070, 390 U.S. 965, 19 L.Ed.2d 1165. 

Motion too late 

US.—Fimdl V. Solicitor-General of U.S., GAFUl, 129 
FJd 1318. 

6630. U.S.—U.S. v. Morgan, D.GCaL, 306 F.Supp. 
107. 

673. Court has jurisdiction but may refuse 
hearing on merits 

U.S.—Donlon v. U.S., D.GDeL, 331 F.Supp. 979. 

61. U.S.—U.S. v. Mirro, GA.Hl, 435 F.2d 839. 

Or.—State v. Haynes, 3V P3d 166, 233 Or. 292. 

Determination in posttrial procedure held better 
practice 

UJ.—U.S. V. Addonfeio, D.GNJ., 313 F.Supp. 486, 
aM, GA, 451 F.2d 49, cert den. 92 S.Ct. 949, 
405 U.S. 936, 30 L.Ed.2d 812, reh. den. 92 S.Ct 
1309, 405 U.S. 1048, 31 L.Ed.2d 591. 

{ 657(29). —— — Who May In¬ 
stitute Proceedings 

69 J. Cal.—People v. Varnum, 59 Cal.Rptr. 108, 427 
PJd 772, 66 C2d 808, app. dism, cert den. 88 
S.Ct 1208, 390 U.S. 529, 20 L.EdJd 86. 

People vtf Ferguson, 29 Cal.Rptr. 691, 214 
GAJd 772—Tidwell v. Superior Court In and For 
Humboldt County, 95 Cal-Rptr. 213, 17 GA.3d 
780. 

Fk—Echols v. State, App, 201 So.2d 89. 

Md.—Henderson v. Warden, Md. Penitentiary, 206 
A3d 793, 237 Md. 519. 

Glover v. State, 287 A.2d 333, 14 McLApp. 454. 
Mm.—Cbm. v. Dirring, 238 N.E.2d 508, 354 Mass. 
523. 
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Mich.—People v. Dogans, 182 N.W.2d 585, 26 Mich. 
App. 411. 

Mo.—State v. May, 479 S.W.2d 451. 

Mont.—State v. Armstrong, 428 P.2d 611, 149 Mont. 

470—State v. Dess, 462 P.2d 186, 154 Mont. 231. 
NJ.—State v. Swiderski, 226 A.2d 728, 94 NJ.Super. 
14-State v. Casale, 248 A.2d 286, 104 NJ.Super. 
13, affd. 254 AJd 531, 106 NJ.Super. 157. 

N.M.—State v. Torres, App, 469 P.2d 166, 81 N.M. 

521, cert. den. 469 P.2d 151, 81 N.M. 506. 

N.Y.—People v. Estrada, 280 N.Y.S.2d 825, 28 A.D.2d 
681, affd. 244 N.EJd 57, 23 N.Y.2d 719, 296 
N.Y.S.2d 364, cert. den. 89 S.Ct. 1295, 394 U.S. 
953, 22 LEd.2d 488. 

N.C.—State v. Harrison, 188 S.E.2d 541, 14 N.C.App. 

450, cert den. 190 S.E.2d 468, 281 N.C. 625. 
Or.—State v. Hartman, 483 P2d 107, 5 Or.App. 156. 
Tenn.—Bowman v. State, 362 S.W.2d 255, 211 Tenn. 
38. 

Coffman v. State, 466 S.W.2d 241, 3 Tenn.Cr 
App. 634, cert. den. 92 S.Ct. 689, 404 U.S. 1019, 30 
LEd.2d 668. 

Use of evidence against petitioner required 

NJ.—State v. Casale, 254 A2d 531, 106 NJ.Super. 
157. 

69.2. U.S.-U.S. ex rel. Fein v. Deegan, D.C.N.Y., 
298 F.Supp. 359, affd. C.A^ 410 F.2d 13, cert, 
den. 89 S.Ct. 1997, 395 U.S. 935, 23 LEd.2d 450. 
Cal.—People v. Ferguson, 29 Cal.Rptr. 691, 214 C.A.2d 
772—People v, Superior Court for Los Angeles 
County, 78 CalRptr. 830, 274 C.A.2d 228. 

Ga.—Norrell v. State, 157 S.R2d 784, 116 Ga.App. 
479. 

Ill.—People v. Maslowsky, 216 N.E.2d 669, 34 IIL2d 
456, app. dism. 87 S.Ct. 94, 385 U.S. 11, 17 
L.Ed.2d 11, reh. den. 87 S.Ct. 234, 385 U.S. 924, 17 
L.Ed.2d 148. 

Ind.—Adler v. State, 225 N.E.2d 171, 248 Ind. 193. 
Ky.—Com. v. Mayfield, 394 S.W.2d 914—Com. v. 
Johnson, 420 S.W.2d 103. 

Me.—State v. Coty, 229 A2d 205, 33 A.L.R.3d 1— 
State v. Cadigan, 249 A2d 750. 

Md.—Walter* v. State, 261 A.2d 189, 8 Md.App. 583. 
Mass.—Com. v. Dining, 238 N.E.2d 508, 354 Mass. 
523. 

Mo.—State v. Hombeck, 492 S.W.2d 802. 

N.Y.—People v. Avery, 298 N.Y.S.2d 104, 31 A.D.2d 
885-People v. Taylor, 467 N.Y.S.2d 590, 97 
AD.2d 381. 

People v. Cefaro, 258 N.Y.S.2d 289, 45 Misc.2d 
990. 

OkL—SumraU v. U.S., 382 F.2d 651, cert den. 88 S.Ct 
806, 389 U.S. 1055, 19 L.Ed.2d 853. 

Pa.—Com. v. Cordero, 15 Bucks 311. 

Utah—State v. Meyers, 441 P.2d 510, 21 Utah2d 110. 

Person in possession and control of motor ve¬ 
hicle 

Ind.—Manson v. State, 229 N.E.2d 801, 249 Ind. 53, 
cert den. 88 S.Ct 1198, two cases, 390 U.S. 995, 20 
LEd.2d 95. 

Md.—Kleinbart v. State, 234 A.2d 288, 2 Md.App. 183. 
Miss.—Williamson v. State, 248 So.2d 634. 

Matters considered 

N.Y.—People v. Estrada, 280 N.Y.S.2d 825, 28 AD.2d 
681, affd. 244 N.R2d 57, 23 N.Y.2d 719, 296 
N.Y.SJd 364, cert. den. 89 S.Ct. 1295, 394 U.S. 
953, 22 LEd.2d 488. 

Person possessing seized property 
N.Y.—People v. Hall, 304 N.Y5Jd 379, 60 Misc,2d 
850. 

Limousine passengers 

N.Y.—People v. Jones, 477 N.Y.SJd 975, 125 Misc.2d 
91. 
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693. Fla.— McCain v. State, App., 151 So.2d 841. 
NJ.—State v. Nash, 181 AJd 555, 74 NJ3uper. 510, 
N.Y.—People v. Rosenthal, 299 N.Y.SJd 960, 59 
Mlsc.2d 565. 

Pa.—Com. v. Whitebread, 52 Luz.L.Reg. 81. 


Tenn.—Fox v. State, 383 S.W 2d 25, 214 Tenn. 694, 
cert. den. 85 S.Ct. 938, 380 U.S 933, 13 LEd.2d 
820. 

Wash.—State v. Loren, 380 P.2d 733. 62 Wash.2d 4. 
Held entitled to raise question 
(3) Other instances. 

Cal.—Castaneda v. Superior Court of Los Angeles 
County, 30 CaLRptr. 1, 380 P.2d 641. 

People v. Di Blasi, 39 Cal.Rptr. 416, 228 C.A2d 
338, 

Del.—State v. Manetti, Super., 189 A.2d 426, 6 Storey 
32. 

N.J.—State v. Allen, 273 A.2d 587, 113 NJ.Super. 245. 
Tenn.—State v. Sircy, 383 S.W.2d 37, 215 Tenn. I. 

Passenger of vehicle 

Ind.—Paxton v. State, 263 N R2d 636, 255 Ind. 264. 
693. U.S.—U.S. v. Goldberg. C.A.Pa., 330 F.2d 3a 
cert. den. 84 S.Ct. 1630, 377 U.S. 953, 12 L.Ed.2d 
497. 

Anyone legitimately on premises 
where a search occurs may challenge 
its legality by way of a motion to sup¬ 
press when its fruits are proposed to 
be used against him. W6 

69.6. Cal.—People v. Rodriquez, 79 CalRptr. 240, 
274 C.A2d 770. 

Miss.—Canning v. States 226 So.2d 747. 

OkL—Lindsey v. State, Cr., 488 P.2d 935. 

Person held to have standing 
N.Y.—People v. McDonnell, 277 N.Y.S.2d 257, 18 
N.Y.2d 509, 223 N.E.2d 785. 

People v. DeLissovoy, 305 N.Y.S.2d 93, 33 
AD 2d 640-People v, Gaines, 321 N.Y.S.2d 652, 
36 A.D.2d 953. 

People v. Smith, 230 N.Y.S.2d 894, 35 Misc.2d 
533. 

Owner, tenant, licensee, or guest of fixed prem¬ 
ises 

ArL—Fuller v. State, 437 S.W.2d 780, 246 Ark. 138. 
N.Y.—People v Smith, 230 N.Y.S.2d 894, 35 Misc.2d 
533. 

Trespassers held to lack standing 

Md.—Brooks v. State, 282 A.2d 516, 13 Md.App. 151. 

A person charged with possession of 
contraband need only show that the 
prosecution proposes to use the contra¬ 
band as evidence against him in order 
to acquire standing to move to sup¬ 
press the evidence on the ground that 
it was obtained as a result of an unrea¬ 
sonable search and seizure. 69,7 

69.7. N.Y.—People v. Smith, 230 N.Y.S.2d 894, 35 
Misc.2d 533. 

A person may not be required to 
assert a proprietary or possessory in¬ 
terest in seized property in order to 
have standing to move for suppres¬ 
sion. 69,8 Objection to use of intercept¬ 
ed conversations is limited to person 
who was a party to the conversation or 
whose premises were involved. 69,9 

69.8. Fla.—State v. Dycus, App.. 238 So,2d 493. 
Ill.—People v. DeFilippis, 214 N.R2d 897, 34 IR2d 

129. 

People v. Garrett, 253 N.R2d 39, 115 Hl.App.2d 
333, 51 A.L.R.3d 718. 

Mo.—State v. Russo, App., 470 S.W,2d 164, 

Addressee of mail 

N.Y.—People V. Schatz, 321 N.Y.S.2d 186, 66 Misc.2d 
381. 
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69.9. Personal right 

N.Y.—People v. Butler, 305 N.Y.S.M 367, 33 A.D.2d 
675. affd. 267 N.E.2d 587, 28 N.Y 2d 499, 318 
N.Y.S.2d 943. 

Person whose conversations were not overheard 
as without standing 

N.Y.—People v. Ford. 305 N\Y.S.2d 772, 61 Misc.2d 
419. 

Evidence which is seized in violation 
of the constitutional rights of one de¬ 
fendant should be suppressed as to a 
codefendant if such evidence will be 
prejudicial to the codefendant. 6910 

69.10. Cal—People v Rice, 89 Cal.Rptr. 200, 10 

C. A,3d 730 

69.20. U.S.—U.S. v. Roth, D.C.N.Y, 285 F.Supp. 
364—U.S v. Moody, D.C.SC, 311 F.Supp. 756- 
Moss v. Cox, D.CVa., 311 F.Supp. 124-5—U.S. v. 
Vtlhotti, D.C N.Y., 323 F.Supp. 425. 

D.C.—U.S. v. Miller, C.A., 449 F.2d 974, 145 U.S.App. 

D. C. 312. 

Corporate officers 

U.S.—U.S. v. Kanan, D.CAriz., 225 F.Supp. 711, app. 
dism., C.A., 341 F.2d 509. 

69.23. U.S.—U.S. v. Hoffa, D.C.Tenn., 307 F.Supp. 
1129, affd., C.A., 437 F.2d 11. cert. den. 91 S.Ct. 
1664, 402 U.S. 988, 29 L.Ed.2d 154 

D.C.—Bryson v. U.S., C.A., 419 F.2d 695, 136 U.S. 
App.D.C. 113—U.S. v. Miller, C.A., 449 F.2d 974, 
146 U.S.App.D.C. 312. 

69.24. U.S.—Moss v. Cox, D.C.Va., 311 F.Supp 
1245—U.S. v. Manarite, D.C.N.Y., 314 F.Supp. 
607, affd., C.A, 448 F.2d 583, cert. den. 92 S.Ct 
281, 285, 287, 298 404 U.S 947, 30 L.Ed.2d 264. 

Employee as party aggrieved 

US—Villano v. U.S., C.A.C 0 I 0 ., 310 F.2d 680. 

69.25. U.S.—U.S. v. De Sapio, D.C.N.Y., 299 
F.Supp. 436. 

Antomohile occupant not claiming interest in 
contraband seized 

U.S—US. v, Pdsner, C.A.Md., 311 F.2d 94, 5 A.L 
R.3d 1196. 

6926, U.S.—U.S. v. Serrano, C.A.N.Y., 317 F.2d 
356—U.S. v. Miguel, CA.N.Y., 340 F.2d 812, 
cert. den. 86 S.Ct. 116, 382 U.S. 859, 15 L.Ed.2d 
97, rch. den. 86 S.Ct. 296, 382 US. 922, 15 
L.Ed.2d 238—U.S. v. Cobb, C.A.N.C., 432 F.2d 
716. 

69.27. U.S.—US. v. Goad, C.A.Okl., 426 F.2d 86— 
U.S. v. Goldenstein, C.A.Mo., 456 F.2d 1006, cert, 
den. 94 S.Ct. 1951, 416 U.S. 943, 40 LEd.2d 295. 
69J8. US.—Wong Sun v. U.S., Cal., 83 S.Q. 407, 
371 US. 471, 9 L.Ed.2d 441. 

Utah-State v. Montayne, 414 P.2d 9S8, 18 Utah2d 38, 
cert, den 87 S.Ct. 305, 385 US. 939, 17 L.Ed.2d 
218. 

Evidence seized from impounded automobile 
Wash.—State v. White, 699 P.2d 239, 40 Wash.App. 
490. 

Trespasser held to lack standing 
U.S.-U.S. v. Watt, D.C.Cal., 309 F.Supp. 329. 
Invasion of privacy of person or premises re¬ 
quired 

US.—US. V. McDonnell, D.C.Neb., 315 F.Supp. 152. 

Person abandoning property 

U.S.—Monteiro v. Howard, D.C.R.I., 334 F.Supp. 411. 
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69.29. U.S.-U.S. v. Re, CA.N.Y., 372 F.2d 641, 
cert. den. 87 $.Ct. 2112, 388 U.S. 912,18 L.Ed.2d 
1351 

U.S. v. Brown, D.C.N.Y., 274 F.Supp. 561. 

69.33. U.S.—Osh v Williams, C.A.Tenn., 455 F.2d 
1227. 


US. v. Roth, D.C.N.Y., 285 F.Supp. 364—Dess 
v. State of Mont., D.C.Mont., 312 F.Supp. 1325, 
affd., C.A, 450 F,2d 939. 

D.C.—Baker v. U.S., C.A., 401 F.2d 958, 131 U.S.App. 
D.C 7, on remand, D.C, 301 F.Supp. 973, affd. 
430 F.2d 499. 

Person wrongfully on premises held to lack 
standing 

U.S.-U.S. v. Cole, C.A.Tenn., 416 F.2d 827, cert. den. 
90 S.Ct. 1272, 397 U.S. 1027, 25 L.Ed.2d 537. 

69.34. U.S.-Wion v. US., C.A.C 0 I 0 ., 325 F.2d 420, 
cert. den. 84 S.Ct. 1354, 377 U.S. 946, 12 LEd.2d 
309—U.S. v. Harris, C.A.I11., 388 F.2d 373. 

69.35. U.S.—Simmons v. U.S., Ill., 88 S.Ct. 967, 390 
U.S, 377, 19 L.Ed.2d 1247, on remand, C.A., 395 
F.2d 769. App. after remand 424 F.2d 1235. 

U.S. v. Anderson, C.A.Ariz., 453 F.2d 174. 

U.S. v. King, D.C.Miss., 305 F.Supp. 630. 
D.C—U.S. v. White, D.C, 268 F.Supp. 998. 

6926 . U.S.—Donaldson v. U.S., Fla., 91 S.Ct. 534, 
400 U.S. 517, 27 LEd.2d 580. 

Cotton v. U.S., GANev., 371 F.2d 385. 
Disclaimer of ownership 
U.S.-U.S. v. Lucci, CA.6 (Mich.), 758 F.2d 153, cert. 

den. 106 S.Ct. 129, 88 L.Ed2d 106. 

Evidence emanating from tax returns 
U.S.-U.S. V. Tucker, D.C.Conn., 316 F.Supp. 822. 
Work papers of accountant 
U.S.-U.S. v. Re, D.CN.Y., 313 F.Supp. 442. 

69.37. U.S.—U.S. v. Mullin, C.A.N.C., 329 F.2d 295. 
U.S. v. Birrell, D.CN.Y., 242 F.Supp. 191. 

U.S. v. Lester, D.C.Pa., 21 F.R.D. 376, affd,, 
CA, 282 F.2d 750, cert. den. 81 S.Ct 385, 364 
U.S. 937, 5 L.Ed.2d 368. 

69.39. U.S.—Glisson v. U.S., CA.Ala., 406 F.2d 423. 

69.40. U.S.—U.S. v. Lester, D.C.Pa., 21 F.R.D. 376, 
affd., C.A., 282 F.2d 760, cert. den. 81 S.Ct. 385, 
364 U.S. 937, 5 L.Ed.2d 368. 

Remedy of suppression makes possi¬ 
ble protection of privacy from unrea¬ 
sonable searches without regard to 
proof of superior property interest 69 - 441 

69.44a. U.S.—Warden, Md. Penitentiary v. Hayden, 
'Md., 87 S.Ct. 1642, 387 US. 294, 18 LEd.2d 782. 

Applicable to possessory crimes 

U.S.—Dess v. State of Mont, D.CMont, 312 F.Supp. 
1325, affd., C.A., 450 F.2d 939. 

69.45. Since the publication of the bound volume, 
the case of Jones v. U.S., 80 S.Ct 725, 362 U.S. 257, 4 
L.Ed.2d 697, has been overruled the court holding that 
defendants charged with crimes of possession may claim 
the benefits of exclusionary rule only if their own 
Fourth Amendment rights have in fact been violated. 
U.S.-U.S. v. Salvucci, 100 S.Ct. 2547, 448 US. 83, 65 
L.Ed.2d 619. 
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69.46. U.S.—Sendejas v. U.S., C.A.Cal, 428 F.2d 
1040, cert. den. 91 S.Ct. 122, 127,400 U.S. 879, 27 
L.Ed.2d 116. 

Since the publication of the bound volume, the case of 
Jones v. U.S. 80 S.Ct 725, 362 U.S. 257, 4 LEd,2d 
697, has been overruled the court holding that defend¬ 
ants charged with crimes of possession may claim the 
benefits of exclusionary rule only if their own Fourth 
Amendment rights have in fact been violated. 

U.S.—U.S v. Salvucci, 100 S.Ct. 2547, 448 US. 83, 65 
LEd.2d 619. 

69.47. U.S.—Simmons v. U.S, 111,, 88 S.CL 967, 390 
U.S. 377, 19 LEd.2d 1247, on remand, CA., 395 
F.2d 769. App. after remand 424 F.2d 1235. 

U.S. v. Pastore, C.A.N.Y., 456 F.2d 99. 

Since the publication of the bound volume, the case of 
Jones v. U.S., 80 S.Ct. 725, 362 U.S. 257, 4 LEd.2d 
697, has been overruled the court holding that defend¬ 
ants charged with crimes of possession may claim the 
benefits of exclusionary rule only if their own Fourth 
Amendment rights have in fact been violated. 
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U.S.—U.S. v. Salvucci, 100 S.Ct. 2547, 448 U.S. 83, 65 
L.Ed.2d 619. 

69.48. U.S.-U.S. ex reL Coffey v. Fay, C.A.N.Y., 
344 F.2d 625, on remand, D.C., 242 F.Supp. 382, 
affd. 356 F.2d 460, cert. den. 87 S.Ct. 1350, 386 
U.S. 1014, 18 L.Ed.2d 450. 

Since the publication of the bound volume, the case of 
Jones v. U.S., 80 S.Ct. 725, 362 U.S. 257, 4 LEd.2d 
697, has been overruled the court holding that defend¬ 
ants charged with crimes of possession may claim the 
benefits of exclusionary rule only if their own Fourth 
Amendment rights have in fact been violated. 

U.S.—U.S. v. Salvucci, 100 S.Q. 2547, 448 U.S. 83, 65 
LEd.2d 619. 

One who asserts neither a property 
nor a possessory interest in an automo¬ 
bile searched nor an interest in proper¬ 
ty seized, and who fails to show that 
he has any legitimate expectation of 
privacy in the glove compartment or 
area under the seat of the vehicle in 
which he was merely a passenger is 
not entitled to challenge the search of 
those areas. 69481 

69.48a. U.S.—Rakas v. Illinois, 99 S.Ct. 421, 439 
U.S. 128, 58 L.Ed.2d 387, reh. den. 99 S.Ct 1035, 
439 U.S. 122, 59 LEd.2d 83. 

69.49. U.S.—U.S. ex id. Ross v. LaVallee, CA.N.Y, 
341 F.2d 823, cert. den. 86 S.Ct. 137, 382 U.S. 
867, 15 L.Ed.2d 105—U.S. v. Escobedo, C.A.I1L, 
430 F2d 603, cert. den. 91 S.Ct. 1632, 402 U.S. 
951, 29 LEd.2d 122—U.S. v. Stassi, C.ATex., 431 
F.2d 353. 

D.C—Shimon v. U.S., C.A., 352 F.2d 449, 122 U.S. 

App.D.C. 151 l 

Telephone listed to another 
U.S.—Craska v. New York Tel. Co. D.C.N.Y., 239 
F.Supp, 932. 

Defendant may not contest invasion of code- 
fendanfs rights 

U.S.—U.S. V. Holmes, GA.HL, 452 F.2d 249, cert den. 
92 S.Ct. 1291, 1302, 405 U.S. 1016, 31 L.Ed.2d 
479, and 92 S.Ct. 2433, 407 US. 909, 32 L.Ed.2d 
683, reh. den., 93 S.Ct 305, 409 U.S. 1002, 34 
LEd.2d 264—US. v. Poeta, C.A.N.Y., 455 F.2d 
117, cert. den. 92 S.Ct. 2401, 406 U.S. 948, 32 
L.£d.2d 337. 

An individual has standing to sup¬ 
press evidence obtained through moni¬ 
toring devices violative of constitution¬ 
al rights if the conversations were 
those of petitioner, 69,51 or occurred on 
his premises, whether or not he was 
present or participated in those conver¬ 
sations. 69,52 

69.51. U.S.—Alderman v. U.S., Colo. A N.J., 89 
S.CL 961, 394 U.S. 165, 22 LEd.2d 176, reh. den. 
89 S.Q. 1177, 394 U.S. 939, 22 L.Ed.2d 475, app. 
after remand, GA„ 424 F.2d 20, on remand 318 
F.Supp. 66, on remand 342 F.Supp. 928. 

D.C.—U.S. v. Hoffman, D.C., 334 F.Supp. 504. 

Rule not to be expanded 

U.S—U.S. v. Mirro, CA.IU., 435 F.2d 839. 

69.52. U.S.—Alderman v. U.S., Colo. & NJ., 89 
S.Ct. 961, 394 US. 165, 22 LEd.2d 176, reh. den. 
89 S.Ct. 1177, 394 U.S. 939, 22 L.Ed.2d 475, app. 
after remand, CA, 424 F.2d 2(1 on remand 31S 
F.Supp. 66, on remand 342 F.Supp. 928. 

U,S. v. Covello, C.A.N.Y., 410 F.2d 536, cert 
den. 90 S.Ct. 150, 396 U.S. 879, 24 LEd.2d 136, 
reh. den. 90 S.Ct 897, 397 U.S. 929, 25 L.Ed2d 
110 . 

A nondefendant does not have stand¬ 
ing, under statute, to move to suppress 
intercepted communications in which 
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he participated, since, even without his 
involvement, the accused was able to 
test the legality of the interception of 
all the communications that the 
government intended to use at the tri¬ 
al. 6953 

69A3. Under Omnibus Crime Control and 
Safe Streets Act 

U.S— U.S. V. Dorfman, C.A.I1L, 690 F.2d 1217. 

§ 657(30). -—- Jurisdiction 

and Venue 

69.60. NJ.—State v. Swiderski, 226 A.2d 728, 94 
N.J.Super. 14. 

N.Y.—People v. Kissinger, 242 N.Y.S.2d 936, 40 
Misc.2d 273, affd, 252 N.Y.S.2d 364, 43 Misc.2d 
820—People v. Gray, 306 N.Y.S.2d 487, 61 
Misc.2d 769. 

Or.—State v. Newman, 506 P.2d 523, 12 Or.App, 266. 
Charge in one court; disposition of omnibus 
motion in another court ' 

N.Y.—People v. Rooks, 229 N.Y.S.2d 923, 35 Misc.2d 
598. 

Where no prosecution pending 

N.Y.—People v. Pagano, 244 N.Y.S.2d 214, 40 Misc.2d 
930. 

Statutory authority 

HL—People ex rel. MacMillian v. Napoli, 219 N.E.2d 
489, 35 IU.2d 80. 

N.Y.—People v. Grossman, 257 N.Y.S.2d 266, 45 
Misc.2d 557, revd. on oth. grds. 276 N.Y.S.2d 168, 
27 A.D.2d 572, revd. 229 N.R2d 589, 20 N.Y.2d 
346, 283 N.Y.S.2d 12. 

Only in county in which evidence obtained 
NJ.—State v. Harbatuk, 229 A.2d 820, 95 NJ.Super. 
54. 

Magistrate held without power 

Ariz.—State v. Elling, 506 P.2d 1102, 19 Ariz.App. 317, 

69.61. Not trial jurisdiction 

N.Y.—People v. Kellog, 279 N.Y.S.2d 104, 53 Misc.2d 
560. 

69.63. Conn,—State v. Boyd, 245 A.2d 135, 5 Conn. 
Cir. 119. 

N.Y.—People v. Andriacco, 286 N.Y.S.2d 440, 29 
A.D.2d 733-People v. Smith, N.YAD., 342 N.Y. 
S.2d 513, 41 A.D.2d 893. 

People v. Golly, 250 N.Y.S.2d 210, 43 Misc.2d 

122 . 

Magistrate issuing warrant 

Cd.—People v. Chochos, App., 107 Cal.Rptr. 410, 31 
CA.3d 445, 

69.64. U.S.—Parrish v. US, D.CVa., 256 F.Supp, 
793, app. dism., C.A., 376 F.2d 601. 

Offenses committed in another district or viola¬ 
tion of state law as immaterial 

U.S.-U.S V. Koenig, CA.Fla., 290 F.2d 166, affd. 82 
S.CL 654, 369 U.S. 121, 7 L.Ed.2d 614. 

69.69. U.S.—Parrish v. U.S., C.A.Va., 376 F.2d 601. 

69.70. U.S.—Freedman v. U.S., CA.CaL, 421 F.2d 
1293, app. after remand 444 F.2d 1387, cert. den. 
92 SCt 538, 404 US. 992, 30 LEd.2d 544. 

U.S. v. Nelson, D.GTex^ 274 F.Supp. 383. 

§ 657(31).-Pleading and 

Process 

6930. U.S.—Karp v. U.S, GAJowa, 277 F.2d 843, 
cert. den. 81 S.Ct. 80, 364 U.S. 842, 5 L.Ed.2d 65. 
Ga—Hawkins v. State, 159 SR2d 44a 117 Ga.App. 
70. 

HI— People v. Green, 223 N.R2d 101, 36 U1.2d 349. 
Mo.—State v. Carey, 411 $.W,2d 243. 

Job of defense counsel, not court, to raise ques¬ 
tion 

U.S.—Kuhl V. U.S., GA.Cal., 370 F.2d 20. 
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Motion considered as one to suppress 
Md.-Wescott v. State, 273 A.2d 824, 11 Md.App. 305. 
R.I.—State v. Leavitt, 237 A.2d 309, 103 R.I. 273, cert 
den. 89 S.Ct. 185, 393 U.S. 881, 21 L.Ed.2d 155 

Petition considered as motion to suppress 

Miss.—Scott v. Hobbs, 273 So.2d 500. 

6931. Conn.—State v. Costello, Cir.A.D., 241 A.2d 
548, 5 Conn.Cir. 51. 

Ga.—Brannen v. State, 159 S.E.2d 476, 117 Ga.App 
69-Taylor v. State, 164 S.E.2d 876, 118 Ga.App 
605—Stephens v, State, 168 S.E.2d 333, 119 Ga 
App. 674. 

Ill.—People v. Thomas, 256 N.E2d 870, 120 IlI.App.2d 
219, cert. den. 91 S.Ct. 178, 402 U.S. 996, 29 
L.Ed.2d 161. 

Discretion of trial judge 

UL—People v. Thomas, 232 N.E.2d 259, 88 Ill.App.2d 

Motion should be signed by defendant 

U.S.—U.S. v. Marth, D.C.N.Y., 42 F.R.D. 432. 

Written motion not mandatory but good trial 
practice 

Ill.—People v. Canale, 285 N.W.2d 133, 52 U1.2d 107. 

69.82. Oath required 

U.S.—McGarry v. U.S., C.A-Mass^ 388 F.2d 862, cert 
den. 89 S.Ct. 1178, 394 U.S. 921, 22 L.Ed.2d 455. 

69.83. U.S.—U.S. v. Reyes, D.C.N.Y., 280 FSupp. 
267. 

Where required, a supporting affidavit 
must be made by the defendant. 69 - 83 * 

69.83a. Affidavit by defendant’s attorney only 
insufficient 

N.Y.—People v. Lucente, 333 N.Y.S.2d 831, 39 A.D.2d 
1003. 
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69.84. US.-U.S. v. Tanner, D.C.I11., 279 F.Supp. 
457—U.S. v. Lewis, D.C.N.Y., 270 F.Supp. 807, 
affd., C.A., 392 F.2d 377, cert. den. 89 S.Ct. 212, 
393 U.S. 891, 21 L.Ed.2d 17a reh. den. 89 S.Cl 
381, 393 U.S. 956, 21 L.Ed.2d 370. 

Cal.—People v. Tremayne, 98 Cal.Rptr. 193, 20 C.A.3d 
1006. 

Ill.—People v. Hall, 204 N.R2d 824, 56 Ill.App.2d 7. 
Kan.—State v. Sumner, 504 P.2d 239, 210 Kan. 802. 
Me.—State v. Appleton, 297 A2d 363. 

Amendment 

Me.—State v. Femald, 248 A.2d 754. 

Mass.—Com. v. Slaney, 215 N.R2d 177, 350 Mass. 400. 
NJ.—State v. Yough, 231 A.2d 598, 49 NJ. 587. 
N.Y.—People v. Maiorello, 222 N.Y.S.2d 53, 31 
Misc.2d 981. 

Evidence held sufficient 
U.S.—US. V. Foley, C.A.N.Y., 283 F.2d 582. 
Specifying particular crime 
NJ.—State v. Fioravanti, 188 A.2d 308, 78 NJ.Super. 
253. 

Use to he made of evidence 

NJ.—State v. Fioravanti, 188 A.2d 308, 78 NJ.Super. 
253. 

Requirement of particularity met 

Ky.—Stiltz v. Com., 390 SW.2d 642. 

On knowledge or belief 
U.S.—US. v. Tanner, D.GIR, 279 F.Supp. 457. 
Ground not alleged deemed waived 
Ga.—Touchstone v. State, 174 S.R2d45a 121 Ga.App. 
602. 

Allegations held sufficient 

N.Y.—People v. Whitfield, 309 N.Y.S.2d 713, 34 
A.D.2d 582. 

Motion to suppress identification testimony held 
insufficient 

US.-U.S. v. Allison, GA.Cal., 414 F.2d 407, cert. den. 
90 SCt. 449, 396 U.S. 968, 24 L.Ed,2d 433. 
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Conciusory or conjectural allegations insuffi¬ 
cient 

U.S -U.S v. Davis. D.GGa., 330 F.Supp. 899. 

D.C.—U.S. v. Thornton, C.A., 454 F.2d 957, 147 U.S. 
App.D.G 114 

69.85. U.S.—Silbert v. U.S., D.C.Md., 275 F.Supp. 
765. 

Mass.—Com. v. Slaney, 215 N.E2d 177, 350 Mass. 40ft 
69.87. Conn.—State v. Criscuolo, 275 A.2d 613, 6 
Conn.Cir. 453. 

Mass.—Com. v. Roy, 207 N.E.2d 284, 349 Mass. 224— 
Com. v. Cefalo, 257 N.R2d 921, 357 Mass. 255— 
Com. v. Bottiglio, 259 N.E2d 570, 357 Mass. 593. 
N.M.—State v. Sero, App, 474 P.2d 503, 82 N.M. 17. 

70. D.C.—Brandon v. US., 270 F.2d 311, 106 US. 
App.D.C. 118, cert. den. 80 S.CL 808, 362 U.S. 
943, 4 L.Ed.2d 771. 

Ga.—Hawkms v. State, 159 S.R2d 440, 117 Ga-App. 
70. 

N.Y.—People v. Scardaccione, 245 N.Y.S.2d 721, 41 
Misc.2d 433. 

Allegation of improper intoximeter results 
La—State v. Edens, App. 2 Cir, 465 So.2d 954, writ 
den. 467 So.2d 538. 

Violation of right snffidently shown 

U.S.—Simpson v. U.S., C.A.Wyo., 346 F.2d 291. 

70.5. U.S.—U.S. ex rel. DeForte v. Mancusi, C.A. 
N.Y., 379 F.2d 897, affd. 88 S.Ct 2120, 392 U.S. 
364, 20 L.Ed.2d 1154. 

Ga.—Brannen v. State, 159 SR2d 476, 117 Ga.App. 69, 

Allegations held Insufficient 

US.—US. v. Camey, D.C.N.Y., 188 F.Supp. 86. 

71. Ga.—Nordl v. State, 157 S.E2d 784, 116 Ga. 
App. 479. 

Specific interest need not be alleged 

U.S.—SpineUi v. U.S., C.A.Mo., 382 F.2d 871, cert. gr. 
88 SCt. 1025,390 U.S. 942,19 L.Ed.2d 113a nwd. 
on oth. grds. 88 S.Ct. 1834, 391 U.S. 933, 20 
L.Ed.2d 853, revd. on oth. grds. 89 S.Ct. 584, 393 
US. 410, 21 LEdSd 637. 

Operation and effect of allegation 

Ill.—People v. Johnson, 231 N.E.2d 447, 38 IIL2d 399. 

71.10. Neither possession nor proprietary in¬ 
terest need be alleged 

ni.—People v. Lohagen, 220 N.R2d 201, 35 IU.2d 199. 
Rule applicable to prosecution for forgery where 
mere possession of forged instruments 
found by search was a crime 
HI—People v. Lohagen, 220 N.E2d 201, 35 H1.2d 199. 

73.10. U S—US. v. Okawa, D.GHawaii, 26 F.R.D. 
384. 

N.Y.—People v. Seligman, 286 N.Y.S.2d 531, 55 
Misc.2d 47. 

§ 657(32).-Evidence 
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75.50. Cal—People v. Gonzales, 8 Cal.Rptr. 704, 186 
GA.2d 79. 

Conn.—State v. Bailey, Cir.A.D., 184 A.2d 61, 23 
ConnSup. 405, 1 Conn.Cir. 271. 

Nev.—Bell v. U.S, CA.Nev., 382 F.2d 985, cert. den. 
88 SCt. 107a 390 U.S 965, 19 L.Ed.2d 1165. 

76.5. Cal.—People v. McNeal, 28 CalRptr. 173, 212 
GA.2d 731. 

Ill-People v. Dceni, 188 N.E2d 12, 26 Ill2d 573, cert 
den. 83 S.Ct, 1915, 374 U,S 85a 10 L.Ed.2d 1071. 
77. N.C.—State v. Upchurch, 148 SR2d 259, 267 
N.G 417. 

Same allegations as set forth in warrant as 
required by statute 

Ohio—State v. Gennett, 217 N.E2d 275, 6 Ohio Misc. 
176. 

77.5. Ark.—Moore v. State, 429 SW,2d 122, 244 
Ark. 1197, cert. den. 89 SCt. 714, 393 US 1063, 
21 L.Ed.2d 705. 
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Kan.—State v. Emory, 391 P.2d 1013, 193 Kan. 52, 
cert. dan. 85 S.Ct. 200, 379 U.S. 906, 13 L.Ed.2d 
179. 

NJ.—State v. Tanzola, 198 A.2d 811, 83 NJ.Super. 40. 
N.Y.—People v. Ford, 305 N.Y.S.2d 772, 61 Misc.2d 
419—People v. Irizarry, 314 N.Y.S.2d 384, 64 
Misc.2d 49. 

77.10. Cal.—People v. Johnson, 16 Cal.Rptr. 1, 195 
GA.2d 573. 

N.Y.—People v. Scandifia, 245 N.Y.S^d 679. 41 
Misc.2d 320. 

78. N.Y.—People v. Alfinito, 264 N.Y.S.2d 243, 16 
N.Y.S.2d 181, 211 N.R2d 644. 

Where evidence is obtained as a re¬ 
sult of a search and seizure and the 
state fails to comply with the require¬ 
ment that it give advance notice of its 
intent to use such evidence, the court 
may infer that the evidence was ob¬ 
tained in violation of accused's consti¬ 
tutional rights. 78 * 11 

78.11. Minn.—State ex rel. Rasmussen v. Tahash, 141 
N.W.2d 3, 272 Minn. 539-State v. Hall, 176 
N.W.2d 254, 286 Minn. 424. 

78.15. U.S.—U.S. v. Morin, C.A.Conn., 378 F.2d 
472—U.S, v. Shea, C.A.Cal., 436 F.2d 740, app. 
after remand 445 F.2d 856—U.S. v. Ferrone, C.A. 
Fa^ 436 F.2d 381, cert den. 91 S.Ct 2188, 402 
U.S. 1008, 29 L.Ed.2d 430. 

U.S. v. Robinson, D.CInd., 287 F.Supp. 245— 
U.S. v. McDonnell, D.C.Neb., 315 F.Supp. 152. 

UE v. Okawa, D.CHawaii, 26 F.R.D. 384. 
Ark.—Moore v. State, 429 S.W.2d 122, 244 Ark. 1197, 
cert den. 89 S.Ct. 714, 393 U.S. 1063, 21 L.Ed.2d 
705—Walton v. State, 431 S.W.2d 462, 245 Ark. 
84, app. after remand 439 S.W.2d 801, cert. den. 90 
S-Ct 260, 396 U.S. 930, 24 L.Ed.2d 228. 

CaL—People v. Lyons, 22 GaLRptr. 327, 204 C.A.2d 
364. 

I1L—People v. McNeil, 240 N.E2d 721, 98 IlLApp.2d 
304—People v. Strompolis, 276 N.E2d 464, 2 I1L 
App.3d 289. 

Miss.—Canning v. State, 226 So.2d 747. 

Mo.—State v. Holt 415 S.W.2d 761—State v. Stuart, 
415 S.W.2d 766. 

N.Y.—People v. Berrios, 270 N.E2d 709, 28 N.Y.2d 
361, 321 N.YE2d 884. 

Okl.—ElKs v. State, Cr., 476 P.2d 352. 

78 JO. Conn.—State v. Young, 238 A 2A 812,4 Conn. 
Or. 635. 

Mo.—State v. Stuart, 415 S.W.2d 766. 

T9. UE—UE v. Sacco, C.A.N.Y., 436 F.2d 780, 
cert den. 92 S.Ct 116, 404 UE 834, 30 L.Ed.2d 

64. 

UE v. Thoresen, D.CCal., 281 F.Supp. 598. 
Cal.—People v. Demoray, 84 CaLRptr. 924, 5 CA.2d 
127. 

Colo.—People v. Towers, 490 P.2d 302, 176 Colo. 295. 
Coon.—State v. Caponigro, CSr.A.D. t 238 A.2d 434, 4 
Conn.Cir. 603, certification den. 234 A.2d 449, 155 
Conn. 726. 

D.C—Irby v. UE, CjL, 314 F.2d 251, 114 UEApp. 
D.C 246, cert den. 83 S.Ct. 1900, 374 UE 842, 10 
LEdJZd 1064. 

Fla.—Chippes v. State, App., 180 SoJd 355, iffd,, Sup., 
194 SoJd 593. 

I1L—People v. Ross. 271 N.E2d 100, 132 IILApp.2d 
1095. 

Md.—Johnson v. State, 262 A.2d 792, 9 Md-App. 143. 
Mass.—Com. v. Owens, 216 N.E2d 411, 350 Mass. 
633—Com. v. LePage, 226 N.E2d 200, 352 Mass. 
403. 

Neb.—State v. Waits, 178 N.WJd 774, 185 Neb. 780. 
N.Y.—People v. Capfe, 297 N.Y.S.2d 498, 31 A.D.2d 
752. 

People v. Cangiooe. 224 N.Y.S.2d 549, 33 
Misc.2d 23. 

Old.—Cox v. State, Cr., 395 P.2d 954—Ruhm v. State, 
Cr., 496 P2d 809. 


Pa.—Com. v, Fionni, 55 Berks 95, affd. 195 A.2d 119, 
202 Pa.Super. 88. 

Overcoming presumption of legality of proceed¬ 
ing 

Conn.—State v. Bailey, Gr.A.D., 184 A.2d 61, 23 
Conn.Sup. 405, 1 Conn.Cir. 271. 

Absence of contract between municipality and 
county police authorizing latter to arrest 
within municipality 

Mo.—State v. Reask, 409 S.W.2d 76. 

Absence of counsel at lineup 

U.S.—People of Territory of Guam v. Cruz, C.A.Guam, 
415 F.2d 336. 

79.5. U.S.—Fullbright v. U.S., CJLOkL, 392 F.2d 
432, cert. den. 89 S.Ct. 97, 393 U.S. 830, 21 
LEd.2d 101—Miller v. U.S., C.A.Minn., 396 F.2d 
492, cert den. 89 S.Ct. 643, 393 U.S. 1031, 21 
LEd.2d 574. 

D.C.—Brandon v. U.S., 270 F.2d 311, 106 U.S.App. 
D.C. 118, cert den. 80 S.Ct. 808, 362 U.S. 943, 4 
L.Ed.2d 771. 

Smith v. U.S., C.A., 353 F.2d 877, 122 UEApp. 
D.C. 339. 

Kan.—State v. Emory, 391 P.2d 1013, 193 Kan. 52, 
cert den. 85 S.Ct. 200, 379 U.S. 906, 13 L.Ed.2d 
179. 

N.Y.—People v. Boyd, 293 N.Y.S.2d 754, 57 Misc. 769. 

Standing to challenge admissibility of seized 
evidence 

R.I.—State v. Jardine, 293 A*2d 901, 110 R.I. 491. 

79.10. U.S.—Broeckel v. Green, D.C.Ohio, 298 
F.Supp. 249. 

D.C.—Brandon v. U.S., 270 F.2d 311, 106 UEApp. 
D.C. 118, cert. den. 80 S.Q. 808, 362 U.S. 943, 4 
L.Ed.2d 771. 

NJ.—State v. Robinson, 181 A.2d 208, 74 NJ.Super. 
305. 

Utah—State v. Montayne, 414 P.2d 958, 17 LEd.2d 38, 
cert. den. 87 S.Ct 305, 385 U.S. 939, 17 L.Ed.2d 
218. 

79.15. U.S.-U.S. v. Lyon, C.A.Wis,, 397 F.2d 505, 
cert den. 89 S.Ct 131, 393 U.S. 846, 21 L.Ed.2d 
117. 

U.S. v. Desist, D.C.N.Y., 277 F.Supp. 690, affd. 
384 F.2d 889, affd. 89 S.Ct. 1030, 394 U.S. 244, 22 
LEd.2d 248, reb. den. 89 S.Q. 1766, 395 U.S. 931, 
23 LEd.2d 251. 

CaL—People v. Canon, 84 CaLRptr. 699,4 C.A.3d 782. 

Iowa—State v. Rees, 139 N.W.2d 406, 258 Iowa 813- 
State v. Gates, 150 N.WJd 617, 260 Iowa 772- 
State v. Freese, 166 N.W.2d 785. 

Mass.—Com. v. Fancy, 207 N.E2d 276, 349 Mass. 
196—Com. v. Mitchell, 215 N.E2d 324, 350 Mass. 
459—Com. v. Stirling, 218 N.E2d 81, 351 Mass. 
68—Can. v. Nunes, 221 N.R2d 752, 351 Mass. 
401—Com. v. Hanger, 258 N.R2d 555, 357-Mass. 
464. 

NJ.—State v. Romeo, 203 A.2d 23, 43 NJ. 188, cert, 
den. 85 S.Ct 668, 379 U.S. 970, 13 LErUd 563. 

80. U.S.—Rogers v. U.S., GA.Tex., 330 F.2d 535, 
cert. den. 85 S.Ct 265, 379 UE 916, 13 LEd.2d 
186—U.S. v, Morin, CA.Cocm., 378 F.2d 472. 

U.S. v. O’Leary, D.GTean., 201 F.Supp. 926— 
U.S. v. Culver, D.GMd., 224 F.Supp. 419. 

Conn.—State v. Mariano, 203 A.2d 305, 152 Conn. 85, 
cert. den. 85 S.Q. 1025, 380 U.S. 943, 13 LEd.2d 
962-State v. Towles, 235 A.2d 639, 155 Conn. 
516. 

Hawaii-State v. Poldni, 367 PJd 499, 45 Haw. 295, 89 
A.LR.2d 1421. 

DL—People v. Moncrief, 268 N.R2d 717, 131 Ill. 
App.2d 770 

Md.—Jones v. State, 248 A.2d 166, 5 McLApp. 489. 

Mass.—Com. v. Roy, 207 N.R2d 284, 349 Mass. 224— 
Com. v. Andrews, 267 N.E2d 233, 358 Mass. 721. 

Minn.—State v. Harris, 121 N.W.2d 327, 265 Minn. 
260, cert. den. 84 S.Q. 141, 375 UE 867, 11 
LEd.2d 94. 

Mo.—State v. Duisen, 403 S.W.2d '574. 
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Nev.—Schnepp v. State, 415 P.2d 619, 82 Nev. 257, 
cert. den. 87 S.Q. 304, 385 U.S. 939, 17 L.Ed.2d 
218. 

NJ.—State v. Kuznitz, 250 A.2d 802, 105 NJ.Super. 
33. 

NY.—People v. Austin, 280 N.Y.S.2d 433, 53 MiscJd 
963. 

Okl.—Kelly v. State, Cr., 415 P.2d 187—Daniels v. 
State, Cr, 441 P.2d 494. 

Or.—State v. Sanford, 421 P.2d 988, 245 Or. 397. 
S.D.—State v. Merrill, 152 N.W.2d 349, 82 S.D. 609. 
That no search warrant was obtained 
CaL—People v. McNeal, 28 Cal.Rptr. 173, 212 C.A2d 
. 731. 

Invalidity of arrest 

Ohio—State v. Ball, 204 N.R2d 557, 1 Ohio App.2d 
297, app. dism. 200 N.R2d 325, 176 Ohio St 481. 

Lack of consent 

Iowa—State v. Baych, 169 N.W.2d 578. 

Minn.—State v. Purdy, 153 N.W.2d 254, 278 Minn. 
133. 
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80.5. U.S.—Dess v. State of Mont, D.GMont, 312 
F.Supp. 1325, affd, C.A, 450 F.2d 939. 

Proof of lawful possession not required 

U.S.—U.S. V. BirrelL D.C.N.Y, 243 F.Supp. 36—Dud- 
ley v. U.S, D.GGa, 320 F.Supp. 456. 

81. . U.S.—Anderson v. U.S, C.A.Utah, 344 F.2d 792, 
cert den. 86 S.Q. 169, 382 U.S. 880, 15 LEd.2d 
121, reh. den. 86 S.Q. 297, 382 U.S. 922, 15 
L.Ed.2d 238. 

Ark.—Moore v. State, 429 S.W.2d 122, 244 Ark. 1197, 
cert. den. 89 S.Q. 714, 393 U.S. 1063, 21 LEdJd 
705. 

Conn.—State v. Allen, 232 A.2d 315, 155 Conn. 385. 
State v. Bailey, Cir.A.D, 184 A.2d 61, 23 Conn. 
Sup. 405, 1 Conn.Cir. 271. 

Kan.—State v. Emory, 391 P.2d 1013, 193 Kan. 52, 
cert. den. 85 S.Q. 200, 379 U.S. 906, 13 LEd.2d 
179. 

NJ.—State v. Stolzman, 279 A.2d 114, 115 NJ.Super. 
231. 

N.Y.—People v. Alfinito, 264 N.Y.S.2d 243, 16 N.YJd 
181, 211 N.R2d 644. 

People v. Irizarry, 314 N.Y.S.2d 384, 64 MiscJd 
49. 

Okl—Kelly v. State, Cr., 415 P.2d 187—Daniels v. 
State, Cr., 441 P.2d 494. 

Or.—State v. Koberstein, 493 P.2d 176, 8 Or.App. 307. 
Tex.—Ortega v. State, Cr., 464 S.W.2d 876. 
Production of warrant in evidence 
U.S.—U.S. V. Crane, GA.Ga., 445 F.2d 509. 

Ark.—Steel v. State, 436 S.W.2d 800, 246 Ark. 75. 
Tex.—Valdez v. State, Cr„ 472 S.W.2d 754. 

Want of probable cause 

U.S.—Chin Kay v. UE, C.A.Cal., 311 F,2d 317. 

84. Ind.—Cheeks v. State, 292 N.E2d 852, 155 Ind. 
App. 277. 

That felony committed at time of arrest 
Ohio—State v. Ball, 204 N.E.2d 557, 1 Ohio App.2d 
297, app. dism. 200 N.R2d 325, 176 Ohio St. 481. 

Accused asserting evidence is inad¬ 
missible because it was divulged in vio¬ 
lation of law has the burden of proof 
that divulgence was illegal. 84 * 5 

84*5. Cal.—People v. Wilson, 94 CaLRptr. 923, 17 
GA.3d 598. 

85. U.S.-U.S. v. Rivera, GA.N.Y., 321 F.2d 704- 
Turk v. U.S., GA.Neb., 429 F.2d 1327, app. after 
remand 460 F.2d 206. 

Fla.—State v. Henderson, App., 253 So.2d 158. 

Ga.—Johnson v. State, 141 S.E2d 574, 111 Ga.App. 
298—Marshall v. State, 147 S.E2d 666. 113 Ga. 
App. 143. 

N.H.—State v. Coolidge, 208 A.2d 322, 106 N.H. 186, 
app. after remand 260 A.2d 547, 109 N.H. 403. 
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cert. gr. 90 S.Ct. 2253, 399 U.S. 926, 26 L.Ed.2d 
791, revd. on oth. grds. 91 S.Ct. 2022, 403 U.S. 
443, 29 L.Ed.2d 564. 

People v. Loria, 264 N.Y.S.2d 191, 24 A.D.2d 
' 116. 

People v. Rodolitz, 265 N.Y.S.2d 460, 48 
MiscJd 546. 

Validity of search warrant 

Brooks v. State, 282 A.2d 516, 13 Md.App. 151. 
g5J. Ala.—Tyler v. State, Cr., 227 So.2d 442, 45 
Ala. App. 155. 

N.G—State v. Fowler, 164 S.E2d 14, 3 N.C.App. 17. 
Connection of article seized with criminal activ¬ 
ity , 

Colo.— People v. Wilson, 482 P.2d 355, 173 Colo. 536. 
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85,10. U.S.-U.S. v. Schipani, D.C.N.Y., 289 F.Supp. 

43—U.S. v. Winer, D.C.Tex., 294 F.Supp. 731. 
C 4 l—People v. Carson, 84 CaLRptr. 699, 4 C.A.3d 
782—People v. Williams, 88 C&LRptr. 349, 9 

C. A.3d 565. 

Cok).—People v. Nanes, 483 P.2d 958, 174 Colo. 294- 
People v. Ware, 484 P.2d 103, 174 Colo. 419—Peo¬ 
ple v. Lujan, 484 P.2d 1238, 174 Colo. 554. 

D.C—Baker v. U.S., C.A., 401 F.2d 958, 131 U.S.App. 

D. C. 7, on remand, D.G, 301 F.Supp. 973, affd. 
430 F.2d 499. 

Ga.—Traylor v. State, 193 S.E.2d 876, 127 Qa.App. 
409. 

Ind.-State v. Smithers, 269 N.E.2d 874,256 Ind. 512- 
Smith v. State, 271 N.E2d 133, 256 Ind. 603. 
Kan.—State v. Voit, 485 P.2d 1306, 207 Kan. 635. 
Md—Watkins v. State, 253 A.2d 925, 7 Md.App. 151. 
Minn.—State ex rel. Rasmussen v. Tahash, 141 N.W.2d 
3, 272 Minn. 539. 

Miss.—Barnes v. State, 162 So.2d 865, 249 Miss. 482- 
Clay v. State, 184 So.2d 403. 

Nev.—Schnepp v. State, 415 P.2d 619, 82 Nev. 257, 
cert. den. 87 S.Ct. 304, 385 U.S. 939, 17 L.Ed.2d 
218. 

NJ.—State v. Robinson, 181 A.2d 208, 74 NJ.Super. 
305—State v. Smith, 273 A.2d 68, 113 NJ.Super. 
120 . 

N.Y.—People v. Baldwin, 250 N.E2d 62,25 N.Y.2d 66, 
302 N.Y.SJd 571.’ 

People v. Loria, 264 N.Y.S.2d 191, 24 A.D.2d 
116. 

Or.—State v. Roderick, 412 PJd 17, 243 Or. 105, app. 
after remand 443 P.2d 167, 250 Or. 452—State v. 
Elkins, 422 P.2d 250, 245 Or. 279. 

Tex—Ciulla v. State, Civ.App., 434 S.W.2d 948. 

Wash.—State v. Michaels, 374 P.2d 989, 60 Wash.2d 
638. 

Burden on state 

CaL—People v. Hurst, 6 Cal.Rptr. 483, 183 C.A.2d 
379—People v. Jennings, 42 Cal.Rptr. 332, 231 
GA.2d 744. 

Fla.—Earman v. State, 265 So.2d 695. 

NJ—State v. Contursi, 209 A.2d 829, 44 NJ. 421 
N.Y.—People v. Allen, 257 N.Y.S.2d 757, 45 Misc.2d 
739. 

Wash.—State v. Reed, 354 P.2d 935, 56 Wash.2d 668, 
cert den. 82 S.Ct 76, 368 U.S. 857, 7 L.Ed:2d 54. 

Thst search of vehicle was reasonable 

CaL—Hewitt v. Superior Court for Solano County, 85 
CaLRptr. 493, 5 C.A.3d 923. 

Rate eased with respect to search of motor 
vehicles 

Cal.—People v. Superior Court of Los Angeles County, 
82 Cal.Rptr. 766, 2 CA-3d 304. 

86 . U.S.—US. ex reL Dunham v. Quinlan, D.GN.Y., 
327 F.Supp. US: 

CaL—Castaneda v. Superior Court of Los Angeles 
County, 30 CaLRptr. 1, 380 P.2d 641. 

Cob.—People v. Fdtch, 483 P.2d 1335, 174 Colo. 383. 
Conn.—State v. Hanna, 191 A.2d 124,150 Conn. 457- 
State v. Collins, 191 Aid 253, 150 Conn. 488- 
State v. Licari, 214 A.2d 900, 153 Conn. 127. 
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Ill.—People v. Moncrief, 268 N.E.2d 717, 131 Ill. 
App.2d 770. 

Iowa—State v. Shephard, 124 N.W.2d 712, 255 Io*a 
1218—State v. Moore, 156 N.W.2d 890, 261 Iowa 
1 lOO-State v. Baych, 169 N.W.2d 578. 

Minn.—State v. Hall, 176 N.W.2d 254, 286 Minn. 424. 
NJ.—State v. Robinson, 181 A2d 208, 74 NJ.Super. 
305—State v. Swiderski, 226 A.2d 728, 94 NJ.Su¬ 
per. 14. 

N.Y.—People v. Porter, 236 N.Y.S.2d 162, 37 Misc.2d 
73—People v. Boyle, 242 N.Y.S.2d 90, 39 Misc.2d 
917—People v. Sapp, 249 N.Y.S.2d 1020, 43 
Misc.2d 81. 

Wis.—Barnes v. State, 130 N.W.2d 264, 25 Wis.2d 116. 
Proof of advice as to rights not required 
Ill.—1 People v. Ledferd, 232 N.E2d 684, 38 I11.2d 607. 

86.5. Cal.—People v. Contreras, 27 Cal.Rptr. 619, 
211 C.A.2d 641. 

87. Reasonable capability for criminal use suf¬ 
ficient 

U.S.—U.S. V. Pardo-Bolland, D.C.N.Y., 229 F.Supp. 
473. 

88. U.S.-U.S. v. Moody, D.C.S.C., 311 F.Supp. 756. 
N.Y.—People v. Whitehurst, 254 N.E2d 905, 25 

N.Y.2d 389, 306 N.Y.S.Zd 673. 

N.C.—State v. Fowler, 164 S.E2d 14, 3 N.C.App. 17. 

89. U.S.-U.S. v. Burhannon, C.A.Ind., 388 F.2d 961 
—U.S. v. Cleaver, GA.Ariz., 402 F.2d 148, cert, 
den. 89 S.Ct. 1312, 394 U.S. 966, 22 LEd.2d 568. 

Cal.—People v. Pereda, 40 Cal.Rptr. 566, 229 GA2d 
814—People v. Wozniak, 45 Cal.Rptr. 222, 235 
GA.2d 243. 

Colo—DeLaCiuz v. People, 492 P.2d 627, 177 Colo. 
46. 

Ga.—Johnson v. State, 141 S.E2d 574, 111 Ga.App. 
298—Hill v. State, 151 S.E2d 818, 114 Ga.App. 
527. 

Ill.—People v. McCray, 210 N.E2d 161, 33 U1.2d 66, 
affd. 87 S.Ct. 1056, 389 U.S. 300, 18 L.Ed.2d 62, 
reh. den. 87 S.Ct 1474, 386 U.S. 1042, 18 L.Ed.2d 
616. 

Md.—Gibson v. State, 242 A.2d 204, 4 Md.App. 222— 
Mullaney v. State, 246 AJd 291, 5 Md.App. 248— 
Winebrenner v. State, 251 A.2d 610, 6 McLApp. 
440. 

N.Y.—People v. Whitehurst, 254 N.E2d 905, 25 
N.Y 2d 389, 306 N.Y.S.2d 673. 

Reasonableness 

La.—State v. Andrus, 199 So.2d 867, 250 La. 765. 

90. U.S—Barnett v. U.S., GA.Miss., 384 F.2d 848, 
reh. den. 391 F.2d 931. 

U.S. v, Carignan, D.C.Mass., 286 F.Supp. 284— 
U.S. v. Thompson, D.CDel., 292 F.Supp. 757, 
affd., C.A., 420 F.2d 536—U.S. v. Pearson, D.C. 
Minn., 293 F.Supp. 1334. 

Ala.—Duncan v. State, 176 So.2d 840, 278 Ala. 145. 
Knox v. State, 172 So.2d 787, 42 AbLApp. 578, 
cert. den. 172 So.2d 795, 277 Ala. 699—Davis v. 
State, 204 So.2d 490, 44 Ala.App. 145. 

Cal—Eiseman v. Superior Court of Santa Clara Coun¬ 
ty, 98 Cal.Rptr. 342, 21 C.A.3d 342. 

Fla.—Urso v. State, App., 134 So.2d 810. 

Md—Hutchinson v. State, 230 A.2d 352, 1 McLApp. 
361 

Miss.—Cummings v. State, 219 Sold 673. Cert. den. 

90 S.Ct. 954, 397 U.S. 942, 25 L.Ed.2d 122. 
N.Y.—People v. Malinsky, 204 N.E2d 188, 255 N.Y. 
S.2d 850, am. on oth. grds. 209 N.E24 694, 15 
N.Y.2d 86, 262 N.Y.SJd 65, on remand 278 N.Y. 
S.2d 15, 52 Misc.2d 717, revd. on oth. grds., 225 
N.E2d 748, 19 N.Y.2d 262, 279 N.Y.S.2d 20. 
Tex—Paprskar v. State, Cr., 484 S.W.2d 731. 
Statements made after allegedly illegal arrest 
Cola-People v. Moreno, 491 P.2d 575,176 Colo. 488. 
No burden unless defendant proves illegal 
search 

U.S—U.S. v. Simpson, GA.Kan., 453 F.2d 1028, cert, 
den. 92 S.Ct. 2504, 408 U.S. 925, 33 LEdJd 337. 


Where it is alleged that evidence is 
obtained as the result of information 
extracted from illegally seized evi¬ 
dence, accused must go forward with 
specific evidence demonstrating 
taint , 901 although the prosecution has 
the ultimate burden of persuasion to 
show that its evidence is free from the 
taint of illegal seizure , 902 

90.1. U.S.—Alderman v. U.S., Colo. & NJ.. 89 S.Ct 
961, 394 U.S. 165, 22 L.Ed.2d 176, reh. den. 89 
S.Ct 1177, 394 U.S. 939, 22 L.Ed.2d 475, app. 
after remand, C.A., 424 F.2d 20, on remand 318 
F.Supp. 66, on remand 342 F.Supp. 928. 

Cal—People v. Parker, 89 CalRptr. 815, 11 C.A.3d 
500. 

Ohio—State v. Kassow, 277 N.E2d 435, 28 Ohio St.2d 
141, vac. in part on oth. grds. 92 $,Ct 2876, 408 
U.S. 939, 33 L.Ed.2d 762. 

90 J. U.S.—Alderman v. U.S., Colo. & NJ.. 89 S.Q. 
961, 394 U.S. 165, 22 L.Ed.2d 176, reh. den. 89 
S.Ct 1177, 394 U.S. 939, 22 L.Ed.2d 475, app. 
after remand, C.A., 424 F.2d 20, on remand 318 
F.Supp. 66, on remand 342 F.Supp. 928. 

U.S. v. Battaglia, GA.ni., 432 F.2d 1115, cert, 
den. 91 S.Ct 868, 869, 883, 401 U.S. 924, 27 
LEd.2d 828. 

D.C—Young v. U.S., GA., 435 FJd 405, 140 U.SApp. 
D.G 333. 

Government burden to establish evidence was 
not obtained from illegal surveillance 

US—U.S. v. Cole, D.GN.Y., 325 F.Supp. 763. 

Where accused has made a prima 
facie case of lack of probable cause to 
believe that a person arrested without 
a warrant has committed or is commit¬ 
ting a crime the prosecution has bur¬ 
den of going forward with evidence to 
negate such case . 90,3 

90.3. Ala.—Sellers v. State, Cr., 263 So.2d 156, 48 
Ala.App. 178. 

Colo—People v. Valdez, 480 P.2d 574, 173 Colo. 410. 
Ill—People v. Cassell, App., 243 N.K2d 363, 101 
Ul.App.2d 279. 

90.5. U.S.—U.S. v. Paroutian, GA.N.Y., 299 F.2d 
486. 

U.S. ex rel. Laino v. Warden of Wallkill Prison, 
D.GN.Y,, 246 F.Supp. 72, affd., GA., 355 F.2d 
208—U.S. v. Wain wright, D.C.C 0 I 0 ., 284 F.Supp. 
129. 

Accused claiming that his confession 
is inadmissible as fruit of unlawful 
search must establish a relationship 
between unlawful act and objected-to 
evidence or confession ; 90-6 however, 
once he has done so burden is on pros¬ 
ecution to show that its proof had an 
independent origin, that the admission 
is product of intervening independent 
act of defendant's free will, or that the 
admission was obtained from an inde¬ 
pendent source . 907 

90.6. CaL—People v. Johnson, 75 CaLRptr. 401, 450 
P.2d 865, 70 G2d 541, 43 A.L.R.3d 366, disap¬ 
proving People v. La Peluso, 239 Cal.App.2d 715, 
49 CaLRptr. 85, cert den. 87 S.Ct. 64, 385 US. 
29, 17 L.Ed.2d 65, cert. den. 89 S.Ct 2120, 395 
U.S. 969, 23 L.E<L2d 758. 

90.7. Cal—People v. Johnson, 75 Cal.Rptr. 401, 450 
P.2d 865, 70 G2d 541, 43 A.LR.3d 366, dtoq* 
proving People v. La Peluso, 49 CaLRptr. 85, 239 
GA.2d 715, oert den. 87 S.Q. 64, 385 US. 829, 
17 LEdJd 65, cert. den. 89 S.Ct. 2120, 395 US. 
969, 23 L.Ed.2d 758. 
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People v. Hatcher, 82 CalRptr. 323, 2 C.A.3d 
71. 

Ill—People v. Black. 288 N.E2d 376, 52 I11.2d 544, 
cert. den. 93 S.Ct. 2155, 411 U.S. 967, 36 LEd.2d 
689, reh. den. 93 S.Ct. 3015, 412 U.S. 963, 37 
LEdJd 1012. 

Prosecution has the burden of prov¬ 
ing in-court identification is not tainted 
by improper out-of-court identification 
procedures. 90 -* 

90A Cal.—People v. Vessell 80 Cal.Rptr. 617, 275 
GA2d 1012. 

N.Y.—People v. Rabming, 259 N.E.2d 727, 26 N.Y.2d 
411, 311 RY.E2d 292. 

90.10. U.S.—Canaday v. U.S., CAMo., 354 F.2d 
849—U.S. v. Covello, C.A.N.Y., 410 F.2d 536, 
cert den. 90 S.CL 150, 396 U.S. 879, 24 LEd.2d 
136, reh. den. 90 EG. 897, 397 U.S. 929, 25 
L.Ed.2d 110—Nolan v. U.S., C.A.Okl., 423 F.2d 
1031, cert. den. 91 S.Ct. 47, 400 U.E 848, 27 
L.Ed.2d 85. 

Wash.—Sute v. Montague, 438 P.2d 571, 73 Wash.2d 
381. 

Burden on prosecution 

U.S.—U.E V. Cole, D.C.N.Y., 325 F.Supp. 763. 

Once accused offers evidence of the 
existence of a wiretap it is incumbent 
on the government to prove that its 
evidence is not tainted by the tap . 9011 

90.11. U.S.—U.S. v. Coplon, CA.N.Y., 185 F.2d 629, 
28 AL.R.2d 1041, cert. den. 72 S.Ct. 362, 342 
U.S. 920, 96 LEd. 688-U.S. v. Agueci, C.A. 
N.Y„ 310 F.2d 817,99 A.LR.2d 478, cert. den. 83 
S.Ct 1013, four cases, 372 U.S. 959, 10 L.Ed.2d 11 
and 83 S.Ct 1016, three cases, 372 U.S. 959, 10 
LEd.2d 12. 

Ariz.—State v. Shenick, 402 P.2d 1, 98 Ariz. 46, cert, 
den. 86 S.Ct. 1938, 384 U.S. 1022, 16 L.Ed.2d 
1024. 

D.G—Jackson v. U.S., CA, 336 F.2d 579, 118 U.S. 
App.D.G 341. 

Voluntary consent 

U.E—U.S, v. Napier, CAFla., 451 F.2d 551 

There have been adjudications as to 
the burden of proof of disclosures 
which are violative of the Communica¬ 
tions Act 90 - 12 

90.12. U.S.—Nolan v. U.E, GA.OkI, 423 F.2d 1031, 
cert. den. 91 S.Ct 47, 400 U.S. 848, 27 L.Ed.2d 
85. 

9030. UE—UE v. Berkus, GA-Minn., 428 F,2d 
1148. 

N.Y.—People v. LoCicero, 269 N.Y.E2d 673, 25 
AJX2d 784, app. after remand 292 N.Y.S.2d 252, 
30 AJUd 666, affd. 257 N.E2d 656, 26 N.Y.2d 
777, 309 N.YE2d 211. , 

Strict rales of evidence held not applicable 
La.—State v. Washington, 211 Sa2d 290, 252 La. 359. 

91. UE—Agius v. UE, CAFla., 413 F.2d 915, reh. 
den. 417 F.2d 635, cert. den. 90 ECt 1116, 397 
U.S, 992, 25 LEd-2d 399. 

Ark.—Moore v. State, 429 EW.2d 122, 244 Ark. 1197, 
cert den. 89 S.Ct 714, 393 U.E 1063, 21 LEd.2d 
705. 

Cal—People v. O’Brien, 79 Cal-Rptr. 313, 456 P.2d 
969, 71 G2d 394. 

D.G—Baker v. UE, CA, 401 F2d 958, 131 U.SApp. 
D.G 7, <m remand, D.G, 301 F.Supp. 973, affd. 
430 F.2d 499. 

HI—People v. Prim, 289 N.E2d 601, 53 UL2d 62, cert. 

. den. 93 EG. 2731, 412 U.S. 918, 37 LEd.2d 144. 
La.—Stale v. Washington, 211 So. 2d 290, 252 La. 359. 
Mo-State v. Stuart 456 EW.2d 19. 

N.Y.—People v. Griffith, 269 N.Y.E2d 151,25 A.D,2d 
756—People v. Rosdlo, 318 N.Y.E2d 393, 36 


A.D.2d 595, affd. 277 N.E.2d 785, 29 N.Y.2d 838, 
327 N.Y.S.2d 852. 

N.C.—State v. Steele, 196 SE2d 379, 18 N.GApp. 126. 
Tex.—Miller v. State, Cr., 458 S.W.2d 680. 

Identification evidence 

U.S.—U.S. ex rel. Gates v. Twomey, D.C.I11., 325 
F.Supp. 920. 

Affidavit and warrant 

Old—Chapman v. State, Cr., 480 P.2d 948. 

9U. U.S.-U.S. v. Rivera, C.A.N.Y„ 321 F.2d 704— 
Davis v. U.S., CATex., 431 F.2d 693, cert. den. 
91 S.Ct. 473, 400 U.S. 997, 27 UEd.2d 447. 
D.C.—Smith v. U.S., C.A., 353 F.2d 838, 122 U.SApp. 
D.C. 300, cert. den. 86 S.Ct. 1350, 384 U.S. 910,16 
LEd.2d 362, and 86 S.G. 1867, 384 U.S. 974, 16 
L.Ed2d 684. 

La.—State v. Devenow, 220 So,2d 78, 253 U. 796. 
Md.—Farrow v. State, 197 A.2d 434, 233 Md. 526. 

Mullaney v. State, 246 A2d 291, 5 MdApp. 248. 
N.Y.—People v. McGroder, 272 N.Y.S.2d 63, 26 
AD.2d 615. 

91.15. U.S.—Dess v. State of Mont, D.C.Mont., 312 
F.Supp. 1325, affd., CA, 450 F.2d 939. 

Hearsay 

U.S.-U.S. v. Cabrera, CA.Tex., 417 F.2d 211. 

La.—State v. Devenow, 220 So.2d 78, 253 La. 796. 
N.Y.—People v. Atkins, 221 N.Y.S.2d 780-People v. 
Coffey, 240 N.Y.S.2d 721, 12 N.Y.2d 443, 191 
N.E2d 263, am. on oth. grds. 191 N.E2d 910, 13 
N.Y.2d 726, 241 N.Y.S.2d 856, cert. den. 84 S.Ct. 
671, 376 U.S. 916, 11 L.Ed.2d 612. 

Tex.—Wimberly v. State, Cr., 434 S.W.2d 857. 

Polygraph examination 

Mich.—People v. McKinney, 357 N.W.2d 825, 137 
Mich. App. 110. 

91.20. U.S.—Martm v U.S., GA.Ala., 301 F.2d 81. 
91.25. Conn.—State v. Mariano, 203 A.2d 305, 152 
Conn. 85, cert. den. 85 S.G. 1025, 380 U.S. 943, 
13 L.Ed.2d 962. 

NJ.—State v. Hope, 205 A2d 457, 85 NJ.Super. 551. 
N.Y.—People v. Cardaio, 284 N.Y.S.2d 940, 28 AD.2d 
1144, app. after remand 294 N.Y.S.2d 579, 30 
A.D.2d 843, am. on oth. grds. 250 N.E2d 227, 24 
N.Y.2d 988, 302 N.Y.S.2d 818. 

N.G—State v. Pike, 159 S.E2d 334, 273 N.C. 101 
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91.30. Md—Farrow v. State, 197 A.2d 434, 233 Md. 
526. 

Winebrenner v. State, 251 A.2d 610, 6 Md.App. 
440. 

Evidence held admissible 

Md—Bolcsta v. State, 264 AJd 878, 9 MdApp. 408. 

92. UE—Mulligan v. U.S., CAMo., 358 F.2d 604- 
U.S. v. Harris, GA.Mich., 391 F.2d 384—Cefalo 
v. Fitzpatrick, GA.Mass., 434 F.2d 187. 

Cal.—Hewitt v. Superior Court for Solano County, 85 
CalRptr, 493, 5 GA3d 923-People v. Cagle, 98 
CalRptr. 348, 21 CA.3d 57. 

La.—State v. Square, 244 So.2d 200, 257 La. 743, vac. 
in part on oth. grds. 92 S.Ct 2871,408 U.S. 938, 33 
L£d2d 760, mand conf. to 268 So.2d 229,263 La. 
291—State v. George, 273 So.2d 34. 

Mass.—Com, v. Cefalo, 257 N.E2d 921, 357 Mass. 255. 
N.Y.—People v. Lake Ronkonkoma Theater Corp., 299 
N.Y.Sld 545, 59 Misc,2d 438. 

NJ.—State v. Braeunig, 300 A 2A 346, 122 NJ.Super. 
319. 

Evidence improperly rejected 

U.S.-U.S. V. Paroutian, CAN.Y., 319 F.2d 661, cert. 

den. 84 S.Ct 494, 375 UE 981, 11 LEd.2d 426. 
N.Y.—People v. Lombardi, 239 N.Y.E2d 161, 18 
A.D.2d 177, affd, 195 N.E2d 306, 13 N.Y.2d 
1014, 245 N.Y.S.2d 595. 

People v. Salter, 254 N.Y.S.2d 655, 44 Misc.2d 
610. 

Written confession 

N.Y.—People v. Jones, 238 N.YE2d 49, 38 Misc.2d 
125. 


Oral testimony before magistrate when warrant 
issued 

Mass.—Com. v. Monosson, 221 N.E2d 220, 351 Mass. 
327—Com. v. Penta, 225 N.E2d 58, 352 Mast. 
271. 

Testimony of court clerk 
Mass.—Com. v. Penta, 225 N.E2d 58, 352 Mass. 271, 
Information not considered by magistrate 
U.S.—U.S. V. Berkus, CAMinn., 428 F.2d 1148. 
Evidence held relevant and material 
N.G—State v. Simmons, 178 S.E2d 90, 10 N.GApp. 
259, affd. 180 S.E.2d 97, 278 N.C 468. 

General rules as to the admissibility 
of former testimony have been ap¬ 
plied . 92,5 

92.5. Unavailability of declarant 
Cal.—Hewitt v. Superior Court for Solano County, 85 
CalRptr. 493, 5 C.A.3d 923. 

93. U.S.—U.S. v. McDonnell, D.CNeb., 315 F.Supp. 
152-U.S. v. Obregon, D.C.N.M., 573 RSupp. 
876. 

Cal.—People v. Thornton, 87 CalRptr. 535, 8 GA3d 
741—Vickery v. Superior Court for Los Angeles 
County, 88 CalRptr. 834, 10 CA3d 110. 

Fla.—State v. Gonzalez, App. 3 Dist., 447 So.2d 1015. 
N.Y.—People v. McMurty, 314 N.Y.S.2d 194, 64 
Misc.2d 63. 

Okl—Bonham v. State* Cr., 507 P.2d 1336. 

Tex.—Laube v. State, Cr., 417 SW.2d 288. 

Evidence held sufficient 

(1) U.S.—U.S. v. Smallwood, CA.Mo., 443 F.2d 535, 
cert. den. 92 S.G. 95, two cases, 404 U.S. 853, 30 
LEd.2d 93. 

Alaska—Ellison v. State, 383 P.2d 716. 

Cal—People v. Bilderbach, 44 CalRptr. 313, 401 P.2d 
* 921, 62 C.2d 757. 

Colo.—Hernandez v. People, 385 P.2d 996, 153 Cok). 
316. 

Fla.—Chapman v. State, App., 158 So.2d 578. 

Ill.—People v. DeFilippis, 214 N.E2d 897, 34 HL2d 
129. 

La.—State v. Devenow, 220 So.2d 78, 253 La. 796. 
N.Y.—People v. Gary, 245 N.Y.S.2d 307, 20 AD.2d 
550, affd. 199 N.E2d 171, 14 N.Y.2d 730, 250 
N.Y.S.2d 75, cert den. 85 S.G. 340, two cases, 379 
U.S. 937, 13 L.Ed.2d 347. 

(2) N.Y.—People v. Cohen, 248 N.Y.S.2d 339, 42 
Misc.2d 403, mod. on oth. grds. 264 N.Y.S.2d 886, 24 
AD.2d 900, affd. 219 N.E2d 427, 18 N.Y.2d 650, 273 
N.Y.S.2d 75, cert den. 87 S.G. 505, 385 U.S. 976, 17 
LEd.2d 438, reh. den. 87 S.G. 740, 385 U.S. 1032, 17 
L.Ed.2d 680, rearg. den. 225 N.E2d 555, 19 N.Y.2d 
673, 278 N.Y.S.2d 864, adhered to on rearg. 238 N.E 
505, 21 N.Y.2d 1039, 291 N.Y.S^d 16, cert den. 89 
S.G. 96, 393 U.S. 852, 21 LEd.2d 122. 

(3) U.S.—U.S. v. Zimmerman, GAEL, 326 F.2d 1— 
U.S. v. Pardo-Bolland, GARY., 348 F.2d 316, cert 
den. 86 S.G. 388, 382 U.S. 944, 15 L.Ed.2d 353, and 86 
S.Ct 407, 382 U.S. 946, 15 LEd.2d 354-UE v. 
Alexander, CATex., 431 F.2d 83—U.S. v. Baca, GA 
N.M., 444 F.2d 1292, cert. den. 92 S.Ct 347, 404 U.E 
979, 30 LEd.2d 294. 

Cal.—People v. lag, 55 CalRptr. 902, 422 ?2d 590, 65 
G2d 603. 

Colo,—Hopper v. People, 382 P.2d 540, 152 Cola 405. 
Conn.—State v. Purvis, 251 A-2d 178, 157 Conn. 198, 
cert. den. 89 S.Q. 1788, 395 U.S. 928, 23 LEd2d 
246. 

UL—People'*v. Brasfield, 192 N.E2d 914* 28 D1.2d 518, 
cert. den. 84 S.G. 504, 375 U.S. 980, 11 L.Ed.2d 
425. 

Mo.—Deckard v. State, 456 S.WZd 35. 

EG—State v. Richburg, 171 EE2d 592, 253 EG 458, 
cert den. 90 ECt 2260, 399 U.S. 930, 26 L.Ed2d 
799. 

(4) U.S.—Cognetta v. U.S., C.A.Cal., 313 F.2d 870- 
U.S. v. Sharp, C.A.Md., 381 F.2d 70S, cert. den. 88 
EG. 1068, 390 U.S. 964, 19 LEd.2d 1163—UE v. 
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Vbrtin, CA.Pa„ 386 F.2d 213, cert den. 89 S.Ct. 142, 
393 U.S. 862, 21 L.Ed.2d 130. 

C*l.—People v. Lewis, 35 Cal.Rptr. I, 222 C.A.2d 136. 
fla.—Johnson v. State, App., 143 So.2d 540. 

Mich.—People v. Blessing, 142 N.W.2d 709, 378 Mich. 
51, cert. den. 87 S.Q. 1692, 387 U.S. 914, 18 
LEd.2d 637. 

Tex.—Corbin v. State, Cr., 426 S.W.2d 238—Johnson v. 
State, Cr., 469 S.W.2d 581. 

( 7 ) Colo.—People v. Potter, 491 P.2d 974, 176 Colo. 
510. 

N.Y.—People v. Soto, 285 N.Y.S.2d 166, 55 Misc,2d 
219, app. dism. 262 N.E.2d 682, 27 N.Y.2d 735 , 
314 N.Y.S.2d 544, 

( 8 ) CaL—People v. Superior Court for Los Angeles 
County, 76 CaLRptr. 712, 271 C.A.2d 338. 

Mo.— State v. Taylor, 421 S:W.2d 310, cert. den. 89 
S.Ct 182, 393 U.S. 880, 21 LEd.2d 153. 

( 9 ) U.S.—Desist v. U.S., N.Y., 89 S.Ct 1030, 394 
U.S, 244, 22 L.Ed.2d 248, reh. den. 89 S.Ct 1766, 395 
U.S. 931, 23 L.Ed.2d 251. 

Ariz.—State v. Intogna, 419 P.2d 59, 101 Ariz. 275. 
Ark.— Wallis v. State, 436 S.W.2d 273,245 Ark. 1024— 
Jones v. State, 441 S.W.2d 458, 246 Ark. 1057. 
Cal— People v. Crump, 92 CaLRptr. 379, 14 C.A3d 
547. 

D.C—Baker v. U.S., CA, 430 F.2d 499, 139 U.S.App. 
D.C 126 , cert den. 91 S.Ct 367, 400 U.S. 965, 27 
LJEd.2d 384. 

U.S. v. Baker, D.C., 301 F.Supp. 973, affd. 430 
F.2d 499. 

Fla.—State v. Thomas, App., 212 So.2d 910—Dempsey 
v. State, App., 238 So.2d 446. 

HL—People v. McCoy, 177 N.R2d 158, 22 II 1 . 2 d 550- 
People v. Adams, 224 N.E2d 252, 36 D1.2d 492- 
People v. McKirdie, 259 N,E»2d 16, 45 UL2d 300, 
cert den. 91 S.Ct 571, 400 U.S. 1010, 27 L.EcL2d 
624. 

Iowa—State v. Anderson, 155 N.W.2d 539, 261 Iowa 
651. 

U-State v. Comeaux, 211 So.2d 620, 252 La. 481- 
State v. Millsap, 248 So.2d 324, 258 La. 883. 
Me.—State v. MacKenzie, 210 A2d 24, 161 Me. 123. 
Md—Buettner v. State, 196 A2d 465, 233 Md. 235, 

Munger v. State, 256 A2d 888 , 7 MdApp. 710. 
Minn.—State v. Mastrian, 171 N.W.2d 695, 285 Minn. 
51, cert den. 90 S.Ct 1381, 397 U.S. 1049, 25 
L.Ed.2d 662. 

NJ.—State v. Hope, 205 A2d 457, 85 NJ.Super. 551. 
N.Y.—People v. DuBois, 225 N.Y.S.2d 335. 

People v. Mullgrav, 269 N.Y.S.2d 540, 25 
AD.2d 784-People v. D’Ambrosio, 284 N.Y.S.2d 
336, 28 AD.2d 1130-People v. Miller, 320 N.Y. 
S.2d 255, 36 AD.2d 898. 

Ohio—State v. Carriker, 214 N.E2d 809, 5 Ohio 
App.2d 255. 

Okl.—Pickens v. State, Cr., 372 P.2d 618. 

Or.—State v. Nasholm, 467 PJd 647, 2 Or.App. 385- 
State v. Maxfield, 472 P.2d 845, 3 Or.App. 308, 
cert den. 92 S.a 2419, 406 U.S. 973, 32 L.Ed.2d 
673-State v. Fisher, 484 F.2d 864, 5 OrApp. 483. 
Wash,—State v. Stringer, 481 PJd 910, 4 WashApp. 
485. 

Wis.—Jackson v. State, 138 N.W.2d 260,29 Wii2d 225. 

Evidence held insufficient 

(1) US.—Lord V. Kelley, D.CMtss., 223 F.Supp. 
684, app. dism., GA, 334 FJd 742, cert den. 85 S.Ct. 
650, 379 U.S. 961, 13 L.E<L2d 556—US. v. Thoresen, 
DCCaL, 281 F.Supp. 598-U.S. Decker, D.CMo., 311 
F.Supp. 1223. 

Ark.—Moore v. State, 429 S.W.2d 122, 244 Ark.. 1197, 
cert den. 89 S.Ct 714, 393 U.S. 1063, 21 L.Ed.2d 
705. 

CaL—People v. Edwards, 80 CaLRptr. 633, 458 P.2d 
713, 71 C2d 1096. 

People v. Carson, 84 CaLRptr. 699, 4 CA.3d 
781 

Fla.—Wella v. State, App., 168 So.2d 787— 1 Wyche v. 
State, App., 178 So^d 875. 

BL-People v. Garrett, 253 VMM 39. 115 HlApp.2d 
333, 51 A.LR.34 718. 

Ky.—Woods v. Com., 472 S.W.2d 491. 
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Mass.—Com. v. Fancy, 207 N.R2d 276, 349 Mass. 196. 
Minn.—State v. Searles, 165 N.W.2d 552, 284 Minn. 
523, cert. den. 89 S.Ct. 2009, 395 U.S. 940, 23 
L.Ed.2d 456. 

N.Y.—People v. McDonald, 263 N.Y.S.2d 707, 47 
Misc.2d 1040. 

Tex.—Mattei v. State, Cr., 455 S.W. 2 d 761. 

(2) U.S.-U.S. v. Melendez, C.AI1L, 355 F.2d 914- 
Lewis v. U.S., CAArk., 382 F.2d 232—U.S. v. Pitt¬ 
man, CAGa., 439 F.2d 906, cert den. 92 S.Ct 138, 
404 U.S. 842, 30 LEd.2d 77. 

Ky.—Lumpkins v. Com., 425 S.W.2d 535. 

N.Y.—People v. Dworkin, 321 N.Y.S.2d 263, 36 
A.D.2d 430, aflfd. 283 N.E2d 620, 30 N.Y.2d 706, 
332 N.Y.S. 2 d 645. 

Va.—Riggan v. Com., 144 S.E2d 298, 206 Va. 499, 
revd. on oth. grds. 86 S.Ct. 1378, 384 U.S. 152, 16 
LEd.2d 431. 

(3) U.S.—jJLJ.S. v. Garcia-Sarquiz, D.C.N.Y., 282 
F.Supp. 593. 

(4) Cal.—People v. Superior Court for Los Angeles 
County, 76 CaLRptr. 518, 271 C.A.2d 524. 

Fla.—Kraus v. State, App., 243 So.2d 214. 

Iowa—State v. Rees, 139 N.W.2d 406, 258 Iowa 813. 
im—State v. Harrison, App., 471 P.2d 193, 81 N.M. 

623, cert. den. 472 P.2d 382, 81 N.M. 668 . 

N.Y.—People v. Cotton, 253 N.Y.S.2d 279, 22 A.D. 2 d 
692. 

( 8 ) U.S.-U.S. v. Gleason, D.C.N.Y., 265 FSupp. 
880—U.S. v. Wood, D.C.N.Y„ 270 F.Supp. 963—U.S 
v. Rubino, D.C.Pa., 320 F.Supp. 613. 

CaL—People v. Marquez, 77 Cal.Rptr. 907, 273 C.A.2d 
341—People v. Demoray, 84 Cal.Rptr. 924, 5 
CA3d 127—Hewitt v. Superior Court for Solano 
County, 85 CaLRptr. 493, 5 CA3d 923—People v. 
Parker, 89 Cal.Rptr. 815, 11 C.A.3d 500. 

Colo.—Ziatz v. People, 465 P.2d 406, 171 Colo. 58- 
People v. Valdez, 480 P.2d 574, 173 Colo. 410- 
People v. Henry, 482 P.2d 357, 173 Colo. 523. 
Del.—State v. Halko, Super, 188 A2d 100, 5 Storey 
385. 

D.C.—U.S. v. Castle, D.C, 213 F.Supp. 52-U.S. v. 
Castle, D.C, 213 F.Supp. 56. 

Wise v. U.S, App., 277 A2d 476. 

IU.—People v. Braden, 216 N.E-2d 808, 34 m.2d 516. 
La.—State v. Roach, 236 So.2d 782, 256 La. 408. 
Md.—Edwards v. State, 253 A2d 764, 7 Md.App. 108. 
Mich.—Pepple v. Eddington, 178 N.W.2d 686,23 Mich. 
App. 210, app. decided 198 N.W.2d 297,387 Mich. 
551. 

N.H.—State v. Wildman, 267 A.2d 575, 110 N.H. 340. 
NJ.—State v. Gaudiosi, 235 A.2d 680, 97 NJ.Super. 
565—State v. Kuznitz, 250 A.2d 802, 105 NJ.Su¬ 
per. 33. 

N.Y—People v. Griffin, 256 N.Y.S.2d 115, 22 AD.2d 
957—People v. Grady, 268 N.Y.S.2d 538, 25 
AD.2d 674. 

OkL—Kelly v. State, Cr, 415 P.2d 187. 

Quantum of proof ss not that required in deter¬ 
mining guilt or innocence 
U.S.—Carlo v. U.S, C.A.N.Y, 286 F M 841, cert den. 

81 S.CL 1672, 366 U.S..944, 6 L.Ed.2d 855. 

Clear and convincing proof required 
CaL—People v. Caruso, 65 Cal.Rptr. 336, 436 P.2d 336, 
68 C2d 183. 

State not required to prove case beyond reason¬ 
able donbt 

CaL—People v. Superior Court, 95 CaLRptr. 757, 18 
CAJd 316. 

Fla.—State v. Ansley, App, 251*So.2d 41 
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93 U.S.—Manuel v. U.S, CAGa, 355 F.2d 344— 
Turk v. U.S, CA.Neb, 429 F.2d 1327, app. after 
remand 460 F.2d 206. 

U.S. v. Okawa, D.CHawaii, 26 F.R.D. 384. 

Evidence held sufficient 

* (1) U.S.—Cipres v. U.S, CACaL, 358 F.2d 709, 

cert. den. 87 S.Ct. 58, 385 U.S. 826, 17 L.Ed.2d 61 
Cal.—People v. Combes, 14 CaLRptr. 4, 363> P.2d 4, 56 
C.2d 135. 


Bergeron v. Superior Court, Orange County, 82 
Cal.Rptr. 711, 2 C.A.3d 433. 

NY—People v. Lopez, 243 N.YS.2d 333, 19 AD.2d 
809. 

Wash—State v. Ramsey, 486 P.2d 1109, 5 WashApp. 
361. 

(2) U.S—U.S. v. Clark, C.A.Cal, 443 F.2d 819. 
Cal.—People v. Munoz, 98 CaLRptr. 758, 21 CA3d 

805. 

Md—Mercer v. State, *251 A.2d 387, 6 MdApp. 370. 
N.Y—People v. Cunningham, 274 N.Y.S.2d 689, 26 
A.D.2d 966-People v. Hester, 282 N.Y.S.2d 3, 28 
A.D.2d 909. 

N.C—State v. Banks, 144 S.E2d 661, 265 N.C 590. 
Or—State v. Krogness, 388 P.2d 120, 238 Or. 135, cert. 

den. 84 S.Ct 1919, 377 U.S. 992, 12 L.Ed.2d 1045. 
Tex—Lee v. State, App. 14 Dist, 686 S.W.2d 255, 
review ref. 

Wis—Alston v. State, 140 N.W.2d 286, 30 Wis.2d 88. 

(3) U.S.—U.S. v. Ortiz, D.CColo., 311 F.Supp. 880, 
affd., CA., 445 F.2d 1100, cert. den. 92 S.Ct 541, 404 
U.S. 993, 30 L.Ed.2d 545. 

D.C—Brandon v. U.S., 270 F.2d 311, 106 U.S App. 
D.C. 118, cert. den. 80 S.Ct. 808, 362 U.S. 943, 4 
L.Ed.2d 771. 

Iowa—State v. Oliveri, 156 N,W.2d 688,261 Iowa 1140, 
cert. den. 88 S.Ct. 640, 393 U.S. 1030, 21 LEd.2d 
573. 

La—State v. Lampkin, 218 So.2d 289, 253 La. 337. 

(4) U.S —U.S. v. Taylor, CA.CaL, 428 F.2d 879. 
Cal—People v. Brown, 12 CaLRptr. 534, 191 C,A2d 

72. 

Conn—State v. Allen, 232 A2d 315, 155 Conn. 385. 
D.C—Smith v. U.S, C.A., 353 F.2d 838, 122 U.S.App. 
D.C. 300, cert. den. 86 S.Ct. 1350, 384 U.S. 910,16 
L.Ed.2d 362, and 86 S.Ct 1867, 384 U.S. 974, 16 
L Ed.2d 684. 

Fla.—Dasher v. State, App., 178 So.2d 61. 

Ill.—Peopk v. Robinson, 245 N.E2d 137, 105 Ill. 
App 2d 57. 

Minn—State v. Hansen. 188 N.W.2d 881, 290 Minn. 
552. 

N.Y—People v. Ryder, *295 N.Y.S.2d 556, 31 AD.2d 
552. 

Pa—Com. v. Geiger, 227 A 2d 920, 209 Pa.Super. 369. 
Tex—Rosales v. State, Cr., 420 S.W.2d 717—Cook v. 
State, Cr., 470 S.W.2d 898. 

Evidence held insufficient 

(1) D.C—Jackson v. U.S., CA., 353 F.2d 862, 122 
U.SApp.D.C. 324. 

IU.—People v. Catavdella, 202 N.E2d 1, 31 IlL2d 382. 
Md.—Bolesta v. State, 264 A.2d 878, 9 MdApp. 408. 
N.Y—People v. Loria, 295 N.Y.S.2d 159, 31 AD.2d 
528. 

Wash.—State v. Baker, 480 P.2d 778,4 Wash.App. 121. 

(3) N.Y.—People v. Asaro, 312 N.Y.S.2d 807, 34 
A.D.2d 968. 

(4) Cal.—Hewitt v. Superior Court for Solano Coun¬ 
ty, 85 CaLRptr. 493, 5 C.A.3d 923. 

(5) U.S.—Cervantes v. U.S., CA.CaL, 278 F.2d 35a 

(6) To show other matters. 

U.S—U.S. v. Thoresen, D.CCaL, 281 F.Supp. 598. 
93.4. Evidence held sufficient 
(!) U.S—Leahy v. U.S., GACal., 272 F.2d 487, 
cert. dism. 81 S.Ct. 465, 364 U.S. 945, 5 L.Ed2d 
459—U.S. v. Burkhart, GA.Ky., 347 F.2d 771 
D.C.—'West v. US., App., 249 A2d 740. 

Ind.—Ford v. State, 275 N.E2d 808, 257 Ind. 498. 
La.—State v. Pcsson, 235 So.2d 568, 256 La. 201. 
Minn—State v. Okk, 179 N.W.2d 320, 288 Minn. 235, 
Wash.—State v. Martin, 440 P.2d 429, 73 Wash.2d 616, 
cert. den. 89 S,Ct 855, 393 U.S. 1081, 21 L.E<L2d 
773. 

(7) U.S—U.S, v. Dupree, CA.La,, 429 F,2d 564. 
U.S. v. Grosso, D.GPa., 225 F.Supp. 161, 

U.S. v. Okawa. D.CHawaii, 26 F.R.D. 384. 

D.C.—Rouse v. US., C.A, 359 F.2d 1014, 123 U.S. 
App.D.C. 348. 

Ky.—Scamahome v, Com., 376 S.W.2d 686. 

Mass,—Com. v. Slaney, 215 N.E2d 177, 350 Mass. 40a 
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Mo.—State v. Burnett. 429 S.W.2d 239. 

N.Y.—People v. Brady, 264 N.Y.S.2d 361, 16 N.Y.2d 
186, 211 N.E.2d 813. 

People v. Cotton, 260 N.Y.S.2d 356, 23 A.D.2d 
890. 

Tenn.—Harris v. State, 457 S.W.2d 370, 3 Tenn.Cr. 
App. 64, cert. den. 91 S.Ct. 1206, 401 U S. 978, 28 
L.Ed.2d 328. 

Tex—Barnett v. State, Cr., 447 S.W.2d 684, cert. den. 

90 SCt. 216, 396 U.S. 910, 24 L.Ed.2d 185. 
Evidence held Insufficient 
U.S—U.S. v. Barbanell, DC.N.Y., 231 F.Supp. 200 
III.—People v. Collins. 186 N.E2d 30, 25 I11.2d 605, 
cert. den. 83 S-Ct. 1551, 373 U.S 942, 10 L.Ed.2d 
697. 

Miss.—Clay v. State, 184 So.2d 403—Butler v. State, 
212 So.2d 573 

N.Y.—People v. Hobbs, 270 N.Y.S 2d 732, 50 Misc.2d 
561. 

S.D.—State v, Thomas, 105 N W,2d 549, 78 S.D. 568. 
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93.6, U.S—U S. v Wolfson, D.C.Del., 299 F.Supp. 
1246. 

Evidence held sufficient 

(3) Ind—Wilson v State, 217 N.R2d 147, 247 Ind. 
454. 

(5) To show other matters. 

Va—Sullivan v. Com, 169 S.E2d 580, 210 Va. 205, 
cert. den. 90 S.Ct, 1142, 397 U.S. 998, 25 L.Ed.2d 
408. 

Evidence held insufficient 

U.S.—U.S. V. Wolfson, D.CDeL, 299 F.Supp. 1246. 
93.8. N.Y—People v. Glen, 282 N.R2d 614, 30 
N.Y.2d 252, 331 N.Y.S.2d 656, am, on oth. grds. 
284 N.E.2d 161, 30 N.Y^d 754, 333 N.Y.S.2d 
179, cert. den. 93 S.Ct. 58, 409 U.S. 849, 34 
L.Ed.2d 91. 

Pa.—Com. v. Leonardziak, 58 Berks 150 

Evidence held sufficient 

(1) U.S.—U.S. V. Katz, D.C.J'LY., 238 F.Supp. 689— 
U.S. v. Cohen, D.CCaL, 241 F.Supp. 269. 

Cal—People v. Bryant, 85 CaI.Rptr. 388, 5 C.A.3d 
563—People v. Poehncr, 94 CaLRptr. 94, 16 
CA.3d 481. 

Fla—Manuel v. State, App., 190 So.2d 1. 

HI—People v. Henderson, 210 NE.2d 483, 33 IU.2d 
225. 

People v. McNeil, 240 N.E2d 721, 98 Ill.App.2d 
304. 

La—State v. Barnes, 245 So.2d 159, 257 La. 1017, app. 
dism., cert. den. 92 S.Ct. 289, 404 U.S. 931, 30 
L.Ed.2d 244. 

Md—Johnson v. State, 262 A.2d 792, 9 MdApp. 143. 
Mass.—Com. v. LaBossiere, 198 N.R2d 405, 347 Mass. 
384—Com. v. Bottiglio, 259 N.E2d 370, 357 Mass. 
593. 

Minn State v. Bonner, 146 N.W.2d 770, 275 Minn. 
280, cert den. 87 S.O. 2126, 388 U.S. 923, 18 
LEd.2d 1373. 

Okl—Booze v. State, Cr., 390 P.2d 261. 

Wis—State v. McCarty, 177 N.W.2d 819, 47 Wis.2d 
781. 

Evidence insufficient 

Colo.—People v. Barnes, 484 P.2d 1233, 174 Cblo. 531. 
Ill—People v. Foster, 219 N.R2d 683, 72 HLApp.2d 
337. 

Mass,—Cbm. v. Nunes, 221 N.E2d 752, 351 Mass. 401. 
N.Y—People v. Leonard, 308 N.Y.S.2d 77, 33 A.D.2d 
1010^ affd. 267 N.R2d 272, 27 N.Y.2d 959, 318 
N.Y.$.2d 496. 

93.10. U.S—U.S. v. Mason, D.C.N.H., 290 F.Supp. 
843. 

Ill—People v. Brown, 266 N.E.2d 131, 131 Hl.App.2d 
244. 

Waiver of constitutional warnings sufficiency 
shown 

Ind—Gibson v. State, 271 N.R2d 706, 257 Ind. 23. 
La.—State v. Grecubaum, 244 So.2d 832, 257 La. 917. 


Evidence insufficient 

Ala.—Carpenter v. State, 174 Sa2d 336, 42 Ala.App. 
618. 

93.12. Cal—People v. Haven, 31 CaI.Rptr. 47, 381 
P.2d 927, 59 C.2d 713—People v. King, 384 P.2d 
153, 32 CaI.Rptr. 825, 60 C2d 308. 

Ill—People v. Ezell, 210 N.K2d 331, 61 Ill.App.2d 326. 
N.J—State v. Scrotsky, 189 A,2d 23, 39 NJ. 410. 

■ Government must prove beyond a 
reasonable doubt that evidence it intro¬ 
duces was legally obtained, but need 
only prove by a preponderance of evi¬ 
dence that intensity of total investiga¬ 
tion conducted was not substantially 
affected by illegal leads . 9313 

93.13. Rule not affected by Omnibus Crime 
Control Act 

U.S—U.S. V. Schipani, D.C.N.Y., 289 F.Supp. 43. 

93.14. Fla.—Perkins v. State, 228 So2d 382, 

N.Y—People v. McMurty, 314 N.Y.S2d 194, 64 

Misc.2d 63. 

Evidence held sufficient to show reasonableness of 
search. 

U.S—U.S. v. Stokely, C.A.Ky., 311 F.2d 593. 

Exception to required announcement prior to 
entry not established 

Or—State v. Gassner, 488 P.2d 822, 6 Or.App. 452. 
93.16. U.S -U.S. v. De Vivo, D.C.N.Y., 190 F.Supp. 
483—U.S. v. Gregory, D.C.N.Y., 204 F.Supp. 884 
—U.S. v. Burke, D.GMass., 215 F.Supp. 508, 
affd., C.A., 328 F.2d 399, cert. den. 85 S.Ct. 91, 
379 U.S. 849, 13 L.Ed.2d 52, reh. den. 85 S.Ct. 
902, 380 U.S. 927, 13 L.Ed.2d 815. 

D.C.—Greenwell v. U.S., C.A., 336 F.2d 962, 119 
U.S.App.D.C. 43. 

Ill—People v. Reed, 227 N.R2d 69, 37 HL2d 91. 
N.Y—People v. Colletti, 223 N.Y.S.2d 948, 33 Misc.2d 
195—People v. Mace, 237 N.Y.S.2d 769, 38 
Misc.2d 533. 

Pa-Com. v. Wright, 190 A.2d 709, 411 Pa. 81. 

Evidence held sufficient 

U.S—U.S. v. Alloway, GATenn., 397 F.2d 105—U.S. 

v. Elrod, CA.L&., 441 F.2d 353. 

Cal—People v. Bustamonte, 76 CaLRptr. 17, 270 
C.A.2d 648—People v. Henning, 96 CaLRptr. 294, 

18 CA.3d 872. 

Del.—Schaffer v. State, 184 A.2d 689, 5 Storey 115, 
cert. den. 83 S.Ct. 1882, 374 U.S. 834, 10 LEd.2d 
1056. 

Fla.—James v. State, App., 223 So.2d 52—Anderson v. 
State, App., 223 So.2d 770. 

Ga—Williams v. State, 167 S.E2d 756, 119 Ga.App. 
557. 

IIL—People v. Armstrong, 243 N.R2d 825, 41 IlL2d 
390, cert. den. 89 S.Ct 1483, 394 U.S. 992, 22 
LEd-2d 768, app. after remand 285 N.K2d 523, 6 
ID.App.3d 529, affd. 306 N.E2d 14, 56 HL2d 159. 
Mo—Stanfield v. State, 442 S.W.2d 521. 

NJ.—State v. Williams, 235 A.2d 684, 97 NJ^uper. 
573, affd. 255 A.2d 817, 106 N.J.Super. 371, cert 
den. 90 S.Ct 1510, 397 U.S. 1069, 25 LEd.2d 691. 
N.Y—People v. Cohen, 264 N.Y.SJd 886, 24 A.D.2d 
900, affd. 219 N.E2d 427, 18 N.Y.2d 650, 273 
N.Y.S.2d 75, cert den. 87 S.Ct. 505, 385 U.S. 976, 
17 L.Ed.2d 438, reh. den. 87 S.Ct 740, 385 U.S. 
1032, 17 L.Ed.2d 680, rearg. den. 225 N.E2d 555, 

19 N.Y.2d 673, 278 N.Y.S.2d 864, adhered to on 
rearg. 238 N.E2d 505, 21 N.YJd 1039, 291-N.Y. 
S.2d 16, cert. den. 89 S.Ct. 96, 393 U.S. 852, 21 
L.Ed.2d 122. 

N.C.—State v. Thurgood, 181 S.E2d 128, 11 N.CApp. 
405. 

Okl.—Lorenz v. State, Cr., 406 P.2d 278. 

Or.—State v. Pogue, 412 P.2d 28, 243 Or. 163. 

Tex.—Gonzales v. State, Cr., 467 S.W.2d 454. 

Wis—Holt v. State, 117 N.W.2d 626, 17 Wis.2d 468, 
cert. den. 83 S.Ct 1900, 374 U.S. 844, 10 LEd.2d 
1064, reh. den. 84 S.Ct. 36, 375 U.S. 873, 11 


L.Ed.2d 104—Howland v. State, 186 N.W.2d 319, 
51 Wis.2d 162. 

Evidence held insufficient 
CaL—People v. Dickerson, 78 CaLRptr. 400, 273 
C.A.2d 645. 

Proper consent for search of aircraft shown 
U.S.—U.S. V. Resnick, C.A.FU., 455 F.2d 1127, cert 
den. 459 F.2d 1390. Cert den. 93 S.Ct. 121, 409 
U.S. 875, 34 L.Ed2d 127, app. after demand 483 
F.2d 354, cert. den. 94 S.Ct. 370, 414 U.S. 1008, 38 
L.Ed.2d 246. 

Consent of mother owning home shown 

Mo.—State v. Pruitt 479 S.W.2d 785. 

Consent of owner to search apartment shown 
Or.—State v. Taggart, 491 P.2d 1187, 7 Or.App. 479. 
Consent to search automobile shown 
Ky.—Smith v. Com., 479 S.W.2d 22. 

N.C.—State v. Lindquist, 188 S.R2d 686, 14 N.CApp. 
361. 

93.18. U.S.—U.S. v. AvereD, D.C.N.Y., 296 F.$upp. 
1004. 

N.C.—State v. O’Neal, 195 S.E.2d 137, 17 N.CApp. 

644, cert den. 196 S.R2d 811, 283 N.C 587. 
Or.—State v. Hinsvark, 471 P.2d 859, 3 Or.App. 195 . 
Evidence held sufficient 

(1) U.S.—U.S. v. Donahue, CA.N.M., 442 F.2d 
1315. 

Ariz—State v. Farmer, 400 P.2d 580, 97 Ariz, 348- 
State v. Dessureault 453 P.2d 951, 104 Ariz. 380, 
reh. den. 454 P.2d 981, 104 Ariz. 439, cert. den. 90 
S.Ct. 1000, 397 U.S. 965, 25 L.Ed,2d 257. 

Cal.—People v. Superior Court of San Bernardino, 88 
CaLRptr. 21, 9 C.A.3d 203. 

Colo—People v. Renfrew, 473 P.2d 957, 172 Colo. 399. 
D.C—Scott v. U.S., App., 228 A.2d 637. 

Ga—McGowan v. State, 326 S.R2d 805, 173 Ga.App. 
438. 

IU—People v. Nilsson, 255 N.R2d 432, 44 H1.2d 244, 
cert den. 90 S.Ct. 1881, 398 U.S. 954, 26 L.Ed.2d 
296. 

Iowa—State v. Shephard, 124 N.W.2d 712, 255 Iowa 
1218. 

Ky—Meyer v. Com., 472 S.W.2d 479, cert, den 92 
S.Ct. 1771, 406 U.S. 919, 32 LEd.2d 118. 

Md—McCray v. State, 202 A.2d 320, 236 Md. 9. 
Mich.—People v. Flowers, 179 N.W.2d 56, 23 Mich. 
App. 523. 

Minn.—State v. Gebhaid, 137 N.W.2d 168, 272 Minn. 
336. 

Mo—State v. Edmonds, 347 S.W.2d 158. 

Mont.—State v. Williams, 455 P.2d 634, 153 Mont. 262. 
NJ.—State v. King, 209 A.2d 110, 44 N.J. 346, 9 
A.LR.3d 847—State v. Bindhammer, 209 A.2d 

124, 44 NJ. 372. 

State v. Robinson, 181 A.2d 208, 74 NJ.Super. 
305. 

N.Y—People v. Rubino, 313 N.Y.S.2d 131, 35 A.D.2d 
530. 

People v. Du Bob, 223 N.Y.S.2d 137. 

Old.—Luna v. State, Cr., 481 P.2d 814. 

(2) U.S.—Badger Meter Mfg. Co. v. Brennan, D.C 
Wis., 216 F.Supp. 426—U.S. v. Basil, D.GFla., 268 
F.Supp. 1018. 

N.Y—People v. Mosley, 272 N.Y.S.2d 493, 26 A.D.2d 

668 . 

(3) U.S.—U.S. v. Wai Lau, D.C.N.Y., 215 F.Supp. 
684, affd., C.A., 329 F.2d 310. Cert. den. 85 S.Ct. 108, 
379 U.S. 856, 13 L.Ed.2d 59. 

N.Y.—People v. Hobbs, 270 N.Y.S.2d 732, 50 MiscJd 
561. 

(4) Cal—People v. Sheridan, 46 CaLRptr. 295, 236 
C.A.2d 667. 

(6) To show other matters. 

Mass.—Com. v. Causey, 248 N.R2d 249, 356 Mass. 

125. 

Evidence held insufficient 

(1) U.S.—U.S. V. Abeln, CA.Ky., 353 F.2d 91. 

U.S. v. Moody, D.C.S.C, 311 F.Supp. 756. 

U.S. v. Van Allen, D.C.N.Y., 28 F.R.D. 329. 
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Idaho—State v. Haggard, 404 P.2d 580, 89 Idaho 217. 
N.Y.—People v. Cullen, 279 N.Y.S.2d 648, 53 Misc.2d 
841. 

(2) U.S.—U.S. v. Rutheiser, D.C.N.Y.. 203 F.Supp. 
891—UA v. Gregory, D.C.N.Y., 204 F.Supp. 884. 

(3) U.S.—U.S. v. Verdugo, D.C.Cal., 240 F.Supp. 
497. 

Cal.— Castaneda v. Superior Court of Los Angeles 
County, 30 Cal.Rptr. 1, 380 P.2d 641. 

Iowa— State v. Evans, 169 N.W.2d 200. 

page 643 

93.20. U.S.—Burke v. U.S., GA.Mass., 328 F.2d 399, 
cert. den. 85 S.Ct. 91, 379 U.S. 849, 13 L.Ed.2d 
52, reh. den. 85 S.Ct. 902, 380 U.S. 927, 13 
L.Ed.2d 815. 

U.S. v. Wai Lau, D.C.N.Y., 215 F.Supp. 684, 
affd., C.A., 329 F.2d 310, cert den. 85 S.Ct 108, 
379 U.S. 856, 13 L.Ed.2d 59. 

Voluntary consent shown 

Cal—People v. Wheeler, 100 Cal.Rptr. 198, 23 C.A.3d 
290. 

93 . 24 . Suppression of wiretap evidence not re¬ 
quired by statute or rule 
Ariz.— State ex rel. Berger v. Myers, 495 P.2d 844, 108 
Ariz.248. 

Motion does not depend on existence of Indict¬ 
ment 

NJ.—In re C Co. in Roselle, 279 A.2d 130,115 NJ.Su- 
per. 262. 

§ 657(33). -— Hearing 

9330. U.S.—Austin v. U.S., CA.N.C., 297 F.2d 356, 
set aside on oth. grds. 353 F.2d 512—Application 
of Leahy, C.A.Cal., 298 F.2d 233-U.S. v. Non, 

C. A.I11., 352 F.2d 910—Etheridge v. U.S., C.A. 
Fla., 380 F.2d 804. 

Cal.— Monica Theater v. Municipal Court for Beverly 
Hills Judicial Dist. of Los Angeles County, 88 
Cal.Rptr. 71, 9 C.A.3d 1. 

D.C.— Battle v. U.S., C.A., 345 F.2d 438, 120 U.S.App. 

D. C. 221. 

Fla.—State v. O’Steen, App., 238 So.2d 434. 

I1L—People v. Hicks, 256 N.E.2d 823, 44 IlL2d 550, 
cert den. 91 ACt. 90,400 U.S. 845,27 L.Ed.2d 81. 
Iowa-State v. Brant, 150 N.W.2d 621, 260 Iowa 758. 
Me.— State v. Perkins, 275 A.2d 586. 

Minn.—State ex rel. Rasmussen v. Tahash, 141 N.W.2d 
3, 272 Minn. 539—State v. Alexander, 185 N.W.2d 
887, 290 Minn. 5. 

RY.—People v. Alfinito, 264 N.Y.S.2d 243, 16 N.Y.2d 
181, 211 N.R2d 644—People v. Morhouse, 233 
N.E.2d 705, 21 N.Y.2d 66, 286 N.Y.S.2d 657. 
RG-State v. Myers, 146 S.R2d 674, 266 N.C. 581. 
State v. Basden, App., 174 S.E.2d 613, 8 N.C. 
App. 401. 

OkL—Buchanan v. State, Cr., 483 P.2d 1180. 

Tenn.—Wallis v. State, 417 S.W2d 781, 220 Tenn. 400. 
Proceeding in expeditions manner 
UA—Grant v. U.S., GA.N.Y., 282 F.2d 165. 

N.Y.—People v. Beshany, 252 N.Y.S.2d 110, 43 
Mhc.2d 521. 

Nature of hearing 

UA-Di Bella v. U.S., Fla., 82 S.Ct. 654, 369 U.S. 121, 
7 LE&2d 614. 

UA v. McDaniels, D.GLa., 355 F.Supp. 1082. 
CaL—People v. Superior Court In and For Butte Coun¬ 
ty, 79 CalRptr. 904, 275 GA.2d 489. 

RY.—People v. Entrialgo, 245 N.Y.S.2d 850, 19 
AJ3.2d 509, affd. 199 N.R2d 384, 14 N.Y.2d 733, 
250 N.Y.S.2d 293. 

People v. Melvin, 296 N.Y.S.2d 435, 58 Misc.2d 
424. 

RG-State v. Wood, 173 S.E.2d 563, 8 N.GApp. 34, 
app. after remand 177 S.E.2d 759, 10 N.GApp. 
149. 

lines of fact precluding pretrial motion 

RY.—People v. Coochiara, 221 N.Y.S.2d 856, 31 
Misc.2d 495. 


Evidence of wiretapping to support demand for 
hearing 

U.S.—U.S. V. Casanova, D.C.N.Y., 213 F.Supp. 654 

Hearing held sufficient 

U.S.—DiPiazza v. U.S., C.A.Ohio, 415 F.2d 99, cert, 
den. 91 S.Ct. 1606, two cases, 402 U.S. 949, 29 
L Ed.2d 119, reh. den. 91 S.Ct. 2221,403 U.S. 924, 

29 L.Ed.2d 702. 

When hearing held 

U.S.-US. V. Eagleston, GA.Okl., 417 F.2d It. 

Stlbert v. U.S., D.C.Md., 282 F.Supp. 635. 

U.S. v. Prebish, D.C.Fla., 47 F.R.D. 578. 

D.C.—Bailey v. UA, App., 279 A.2d 508. 

Ill.—People v. Pugh, 272 N.E.2d 742, 133 Ill.App.2d 
168. 

N.C.—State v. Boone, 311 AE,2d 552, 310 N.C. 284. 
Determination of standing to challenge evidence 
N.Y.—People v. Mirendh, 303 N.Y.S.2d 301, 60 
Misc.2d 399. 

Effect of prosecutor’s statement as to result of 
wiretaps 

N.Y.—People v. Munger, 248 N.E.2d 882, 24 N.Y.2d 
445, 301 N.Y.S.2d 39, motion den. 250 N.E.2d 249, 

24 N.Y,2d 1026, 302 N.Y.S.2d 847, app. after 
remand 326 N.YA2d 212, 37 A.D.2d 950, app. 
dism. 301 N.E.2d 432, 33 N.Y.2d 576, 347 N.Y. 
S.2d 449. 

Statute not mandatory 

Tex.—Bell v. State, Cr., 442 S.W.2d 716. 

Hearing required where claim of illegal confron¬ 
tation is raised 

Mich.—People v. Reese, 184 N.W.2d 511, 28 Mich.App. 
555. 

Meaningful hearing 

W.Va.—State v. Harr, 194 S.E.2d 652, 156 W.Va. 492. 

Pretrial hearing denied 

Ill.—People v. Gatheright, 293 N.E.2d 734,9 Hl.App.3d 
1058, cert. den. 94 S.Ct. 872, 414 U.S. 1132, 38 
L.Ed.2d 756. 

Failure to request hearing 
HI.—People v. Colon, 293 N.R2d 468,9 IH.App.3d 989 
93.55. Pa.—Com. v. Watkins, 272 A.2d 212, 217 
Pa.Super. 332. 

Question for court 

U.S.—Shotwell Mfg. Co. v. UA, Ill., 83 S.Ct 448, 371 
U.S. 341, 9 LEcL2d 357, reh. den. 83 S.Ct. 931, 372 
U.S. 950, 9 LEd.2d 975. 

93.60. U.S.—Garcia v. U.S., C.A.Tex., 315 F.2d 133, 
cert. den. 84 S.Ct 117, 375 U.S. 855, 11 L.Ed.2d 
82. 

Ohio-State v. DePaulo, 266 N.R2d 238, 25 Ohio 
App.2d 39. 

Failure to appear 

UA—U.S. v. Roth, GA.N.Y., 430 F.2d 1137, cert. den. 

91 S.Q. 583, 400 U.S. 1021, 27 LEd.2d 633. 
93.65. U.S.—Austin v. U.S., C.A.N.G, 297 F.2d 356, 
set aside on oth. grds. 353 F.2d 512—UA v. 
Thoresen, C.A.Cal., 428 F.2d 654. 

Cal.—People v. Heard, 72 Cal.Rptr. 374, 266 GA.2d 
747. 

Colo.—Adargo v. People, 478 P.2d 308, 173 Colo. 323. 
D.G-HiU v. UA, C.A., 418 F.2d 449, 135 U.S.App. 
D.C. 233. 

Fbt—Foster v. State, App., 255 So.2d 533. 

Ga.—Nicholson v. State, 186 S.E.2d 287, 125 Ga.App. 
24. 

Ind.—Gasaway v. State, 231 N.R2d 513, 249 Ini 241. 
Ky.—Lumpkins v. Com., 425 S.W.2d 535—Taulbee v. 
Com., 465 S.W.2d 51. 

Me.—State v. Merrow, 208 A.2d 659, 161 Me. 111. 
Mich.—People v. Wiejecha, 165 N.W.2d 642, 14 Mich. 
App. 486. 

Miss.—Canning v. State, 226 So.2d 747. 

NJ.—State v. Cullen, 247 A.2d 346, 103 NJ.Super. 
360. 


N.Y —People v. Sanders, 302 N.YA 2d 266, 32 A.D.24 
879—People v. Hayden, 325 N.Y,S.2d 968, 37 
A.D.2d 945. 

If allegations of motion present questions of 
fact, etc. 

U.S.—Cohen v. U.S., GA.Cal., 378 F.2d 751, cert. den. 
88 S.Ct. 217, 389 U.S. 897, 19 LEd.2d 215. 

U.S. v. Charamella, D.C.Del., 294 F.Supp. 280— 
U.S. v. Davis, D.C.Ga., 330 FAupp. 899. 

III.—People v. Witherspoon, 192 N.E.2d 337, 28 IU.2d 
290. 

People v. DeFilippis, 203 N.E.2d 627, 54 ni. 
App.2d 137, revd, on oth. grds. 214 N.E.2d 897, 34 
IH.2d 129. 

Trial of issue 

(2) Other matters. 

U.S.—Nolan v. U.S., C.A.Okl, 423 F.2d 1031, cert. 

den. 91 S.Ct. 47, 400 U.S. 848, 27 L.Ed.2d 85. 
N.Y.—People v, Childers, 283 N.YA 2d 336, 54 
Misc.2d 752. 

Factual issue of unreasonable force abandoned 

U.S.—U.S. V. Lord, D.C.N.Y., 184 F.Supp. 923. 
Matters to be determined 
U.S.-U.S. V. Hanna, D.GFla., 260 F.Supp. 430, revd, 
C.A., 393 F.2d 700. Reh. 404 F.2d 405, affd 404 
F,2d 405, cert. den. 89 S.Ct. 1625, 394 U.A 1015, 
23 L.Ed.2d 42. 

Fla,—Rodriquez v. State, App., 189 So.2d 656, cert. 

den. 88 S.Ct. 66, 389 U.S. 848, 19 L.Ed.2d 116. 
Neb.—State v. Wallen, 173 N.W.2d 372, 185 Neb. 44, 
cert. den. 90 S.Ct. 2211, 399 U.S. 912, 26 L.Ed2d 
568. 

N.Y.—People v. Entilalgo. 245 N.Y.S.2d 850, 19 
A.D.2d 509, affd. 199 N.R2d 384, 14 N.Y.2d 733, 
250 N.Y.S.2d 293—People v. Merola, 294 N.Y.S.2d 
301, 30 A.D.2d 963. 

Record as construed against defendant 
Del.—State v. Kiirwhoffer, Super., 173 A.2d 478, 3 
Storey 550. 

Time for raising issues 

DeL—State v. Kiinehoffcr, Super., 173 A.2d 478, 3 
Storey 550. 

Questions of fact requiring hearing 

U.S.—U.S. V. Pinero, D.GN.Y., 329 F.Supp. 992. 
N.Y.—People v. McCoy, 278 N.Y.S.2d 565, 27 A.D.2d 
858, affd. 234 N.E.2d 837, 21 N,Y.2d 730, 287 
N.YA2d 881. 

Request for hearing on motion 
III—People v. Brokowski, 185 N.E2d 241, 25 HL2d 
497. 

“Standing” of defendant recognized 
U.S.—UA, v. Viale, C.A.N.Y., 312 F.2d 595, cert- den. 
83 ACt. 1291, 373 U.S, 903, 10 LEd.2d 199. 

Failure to produce informer held error 
HL—People v. Wolfe, 219 N.R2d 634, 73 IllApp.2d 
274, app. after remand 260 N.E.24 424, 124 III 
App.2d 349. 

De novo hearing required 
Cal.—People v. Cagle, 98 CaLRptr. 348, 21 GA.3d 57, 
93.70. Mass.—Com. v. Guerro, 260 N.R2d 190, 357 
Mass. 741. 

Hearing not granted as matter of course 

U.S.—UA v. Suarez, GA.N.Y., 380 F.2d 713—UA v. 
Allison, GA.Cal., 414 F2d 407, cert. den. 90 ACL 
449, 396 U.S. 968, 24 LEd.2d 433, 

N.Y.—People v, Cangione, 224 N.Y.A2d 549, 33 
Misc.2d 23. ' 

Accused held not entitled to bearing 
U.S,—Cohen v. U.A, C.A.Cal, 378 F.2d 751, cert, den. 
88 AQ. 217, 389 U.S. 897, 19 L.EA2d 215—UA 
ex rel. Fein v. Deegan, GA.N.Y., 410 F.2d 13, oert 
den. 89 ACt. 1997, 395 UA 935, 13 L.Ed.2d 450. 

US. v. Biirell, D.C.N.Y., 276 FAupp. 798. 
Ill.—People v. Hudson, 263 N.E.2d 473, 46 IH.App.2d 
177—People v. Lloyd, 279 N.E.2d 773, 3 III 
App.3d 932. 
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Md.—Watts v. State, 240 A 2d 317, 3 MdApp. 454, 
cert. den. 89 S.Ct. 1023, 394 U.S. 214, 22 L.Ed.2d 
213. 

N.Y.—People v. Solimine, 223 N.R2d 341, 18 N.Y.2d 
477, 276 N.Y.S.2d 882. 

People v. Rodger, 280 N.Y.S.2d 174, 28 A.D.2d 
625. 

People v. Childers, 283 N.Y.S.2d 336, 54 Misc.2d 
752—People v. Hoey, 283 N.Y.S.2d 1004, 54 
Misc.2d 1083. 

Denial without hearing held proper 

U.S.—Appeal of Kitzer, C.A.I11., 369 F.2d 677. 

94. U.S.—U.S. v. Nolan, GA.La., 420 F.2d 552, cert, 
den. 91 S.Ct. 36, 400 U.S. 819, 27 LEd.2d 47— 
U.S. v. Montos, GA.FIa., 421 F.2d 215, cert. den. 
90 S.Ct. 1262, 397 U.S. 1022, 25 L.Ed.2d 532. 

CaL—People v. Dickerson, 78 Cal.Rptr. 400, 273 
GA.2d 645—People v. Superior Court, 81 Cal. 
Rptr. 42, 276 C.A.2d 581—People v. Baxter, 86 
CaLRptr. 812, 7 C.A.3d 579. 

Cola—People v. Henry, 482 P.2d 357, 173 Colo. 523. 

Del—State v. Bowden. 273 A.2d 481. 

D.C.—U.S. v. Register, D.G, 309 F.Supp. 879. 

Ill.—People v. Bak, 258 N.E2d 341, 45 I11.2d 140, cert, 
den. 91 S.Q. 117, 400 U.S. 882, 27 L.Ed.2d 121. 

Miss.—Wright v. State, 236 So.2d 408, app. disra. cert, 
den. 91 S.Q. 944, 401 U.S. 929, 28 LEd.2d 210. 

NJ.—State v. Gaudiosi, 235 A.2d 680, 97 NJ.Super. 
565. 

N.M.—State v. Turner, 469 P.2d 720, 81 N.M. 571. 

Old.—Miller v. State, Cr., 453 P.2d 291. 

Tenn.—Dotson v. State, 454 S.W.2d 174, 2 Tenn.Cr. 
App. 388. 

Permitting accused to testify 

UA—Colie v. U.S, C.A.Fla, 292 F.2d 392. 

Hearing properly denied 

U.S.—U.S. V. Phillips, C.A.2d, 375 F.2d 75, cert. den. 
88 S.Ct 4a 389 U.S. 834, 19 L.Ed2d 95—U.S. v. 
Culotta, GA.N.Y., 413 F.2d 1343, cert den. 90 
S.Ct 586, 396 U.S. 1019, 24 L.Ed2d 510—In re 
Horn, C.A.Pa, 458 F.2d 468. 

Old.—Payne v. State, Cr, 403 P.2d 791—Hart v. Stole, 
Cr, 488 P.2d 1335. 

Extent and scope of inquiry 

U.S.—Mulligan v. U.S, C.A.Mo, 358 F.2d 604. 

Cal.—People v. Armenta, 73 Cal.Rptr. 819, 268 GA.2d 
248. 

Mich.—People v. Nawrocki, 150 N.W.2d 516, 6 Mich, 
App. 46, cert den. 88 S.Ct 304, 389 U.S. 942, 19 
L.Ed2d 296. 

Fair and orderly bearing 

UA—Miller v. U.S., CA.Mo, 354 F.2d 801. 1 

D.G—U.S. v. Crickenberger, App., 275 A.2d 232. 

Diacomy 

N.Y.—People v. Wekar, 290 N.Y.S.2d 92, 56 Misc.2d 
747. 

Ea camera hearing denied 

U.S.—U.S. v. American Radiator & Standard Sanitary 
Carp, D.GPa, 278 F.Supp. 241. 

Hearing as to legality of lineup 

US —People of Territory of Guam v. Cruz, GA.Guam, 
415 F.2d 336. 

CaL—People CaLRptr. 136, 15 GA3d 

389. 

Motion properly heard by jadge and not jury 

Pa.—Com. v. Moore, 279 AJd 179, 443 Pa. 364. 
Coart may condnct private hearing if requested 
fey defendant 

Pa.—Com. v. Bennett, 282 A2d 276,445 Pa. 8. 

Partial in camera hearing warranted 

VS—US v. Befi, GA.N.Y, 335 F5upp. 797, GA, 
afld. 464 FJd 667, cert den. 93 S.G. 335,409 U.S. 
991, 34 LEd.2d 258. 

Strict and rigid formalities of trial not demand¬ 
ed 

La.—Stale v. Hightower, 272 Sa2d 363. 


Reargument of motion refused 

U.S.—U.S. V. Wong, C.A.Hawaii, 470 F.2d 129. 

Under the constitution, any closure 
of a suppression hearing over the ob¬ 
jections of the accused must meet the 
following tests: the party seeking to 
close the hearing must advance an 
overriding interest that is likely to be 
prejudiced; closure must be no broader 
than necessary to protect that interest; 
the trial court must consider reason¬ 
able alternatives to closing the pro¬ 
ceeding; and it must make findings 
adequate to support the closure . 945 

94.5. U.S.—Waller v, Georgia, Ga., 104 S.Ct. 2210, 
467 U.S. 39, 81 L.Ed2d 31, on remand 319 S.E2d 
11, 253 Ga. 146. 

Whenever a defendant’s conversa¬ 
tions are illegally overheard, a sup¬ 
pression hearing must be held in order 
to determine whether the fruits of that 
illegal search contributed to the 
government’s case . 965 

96.5. U.S.—Alderman v. U.S, 89 S.Ct. 961, 394 U.S. 
165, 22 L.Ed2d 176, reh. den. 89 S.Q. 1177, 394 
U.S. 939, 22 LEd.2d 475, app. after remand C.A., 
424 F.2d 20, on remand 318 F.Supp. 66, on re¬ 
mand 342 F.Supp. 928. 

D.G—U.S. v. Stone, D.C., 305 F.Supp. 75. 

97. Absence of opposing affidavit 
N.Y.—People v. Rivera, 246 N.Y.S.2d 453, 41 Misc.2d 
934, affd 254 N.Y S.2d 215, 22 A.D.2d 853. 

Knowledge of facts 

N.Y.—People v. Vasquez, 269 N.Y.S.2d 229, 50 
Misc.2d 12-People v. Hany, 318 N.Y.S^d 172, 65 
Misc.2d 553. 

97.5. Cal—Bethune v. Superior Court for Los Ange¬ 
les County, 89 Cal.Rptr. 69a 11 GA.3d 249. 

NJ.—State v. Clemente, 260 A.2d 514, 108 NJ.Super. 
189. 

N.Y.—People v. Rogers, 259 N.Y.S.2d 432, 46 Misc.2d 
405. 

Wash.—State v. McLaughlin, 444 P.2d 699, 74 Wash Jd 
301. 

99. U.S.—U.S. v. Ness, C.A.Cal, 652 F.2d 890, cert. 

den. 102 S.Ct. 976, 454 U.S. 1126, 71 L.Ed2d 113. 
N.Y.—People v. Leonaard, 308 N.Y.S,2d 77, 33 A.D.2d 
1010, affd. 267 N.E2d 272, 27 N.Y.2d 959, 318 
N.Y.SJd 496. 

People v. Catrambone, 245 N.Y.S.2d 742, 41 
Misc.2d 282—People v. De Simone, 288 N.Y.S.2d 
324, 56 Miso2d 289. 

Requirement of unequivocal statement of facts 
N.Y.—People v. Rivera, 246 N.Y.S.2d 453, 41 Misc.2d 
934, affd. 254 N.Y,S.2d 215, 22 A.D.2d 853. 
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1.15. U.S.—U.S. v. Wolfson, D.GN.Y., 289 F.Supp. 
903—US. v. Vieytes, D.C.N.Y., 298 F.Supp. 162. 

L25. Affidavit held insufficient 

(5) Other matters. 

U.S.—U.S, v. Gillette, C.A.N.Y., 383 F.2d 843. 

1.40. US— Cohen v. U.S., GA.CaL, 378 F.2d 751, 
cert. den. 88 S.D. 217, 389 U.S. 897, 19 L.Ed2d 
215. 

2.10. U^.—U.S. v. Lodewijkx, D.GN.Y., 230 
F.Supp. 212. 

W 645 

3. Exclusion held erroneous 

N.Y.—People v. Lombardi, 239 N.Y.S.2d 161, 18 
AD.2d 177, affd., 195 N.E2d 306, 13 N.Y.2d 
1014, 245 N.Y.S.2d 595. 


% M 

Hearing held sufficient 

Cal.—People v. Shannon, 64 Cal.Rptr. 491, 256 C.A.2d 
889. 

Order of proof 

Or.—State v. Spicer, 473 P.2d 147, 3 Or.App. 120. 

3.5. Tenn.—State v. Crabtree, CrApp., 655 S.WJd 
173. 

Witnesses 

Ill.—People'v. Harper, 262 N.E2d 298, 127 IlLAppJd 
420, cert den. 92 S.Ct. 743, 404 U.S. 1062, 30 
L.Ed.2d 751. 

W.Va.—State v. Harr, 194 S.R2d 652, 156 W.Va. 492. 

3.10. N.Y.—People v. Tobiass, 330 N.Y.S.2d 824, 69 
Misc.2d 700. 

3.25. U.S.—U.S. v. Lewis, D.GN.Y., 270 F.Supp. 
807, affd, C.A., 392 F.2d 377, cert den. 89 S.Ct. 
212, 393 U.S. 891, 21 LEd.2d 170, reh. den. 89 
S.Ct. 381, 393 U.S. 956, 21 L.Ed2d 370—U.S. v. 
Moody, D.C.S.G, 311 F.Supp. 756. 

Production of informer not always necessary 

U.S.—U.S. v. Romos, C.A.N.Y., 380 F.2d 717. 

330. U.S.—U.S. v. Hopps, D.GMd, 215 F.Supp. 
734, affd, C.A., 331 F.2d 332, cert den. 85 S.Ct 
39, 379 U.S, 820, 13 L.Ed.2d 31. 

Accused need not testify 

U.S.—Spinelli v. U.S., C.A.Mo., 382 F.2d 871, cert gr. 
88 S.Ct. 1025, 390 U.S. 942, 19 L.Ed.2d 1130, mod 
on oth. grds. 88 S.Ct 1834, 391 U.S. 933, 20 
L.Ed.2d 853, revd. on oth. grds. 89 S.Ct 584, 393 
U.S. 4ia 21 L.Ed.2d 637. 

3.40. D.C.—U.S. v. Thornton, GA., 454 F.2d 957, 
147 U.S.App.D.G 114. 

3.45. D.C.—Stovall v. U.S., App., 202 A.2d 390. 

330. U.S.—U.S. v. Collins, C.A.N.Y., 349 F.2d 863, 
cert. den. 86 S.Ct. 1228, 383 U.S. 960, 16 L.Ed.2d 
303, reh. den. 86 S.Ct. 1469, 384 U.S. 947, 16 
L.Ed2d 545—U.S. v. Ramos, C.A.N.Y., 380 F.2d 
717. 

U.S. v. Luros, D.C.Iowa, 243 F.Supp. 160, cert 
den. 86 S.Ct. 433, 382 U.S. 956, 15 L.£d2d 361— 
U.S. v. Gardner, D.C.N.Y., 308 F.Supp. 425. 

Alternate theory supporting decision considered 
although no evidence thereon introduced 

U.S.—U.S. v. McClard, D.GArk., 333 F.Supp. 158, 
affd., GA., 462 F.2d 488. Cert den. 93 S.Ct. 345, 
409 U.S. 988, 34 LEd2d 255. 

§ €57(34).-Determination 

3.80. U.S.—Ray v. U.S., C.A.Cal., 412 F.2d 1052. 

U.S. v. McDonnell, D.GNeb., 315 F.Supp. 152. 

Ala.—Davis v. State, Cr., 237 So.2d 635, 46 Ala.App. 
45, affd. 237 So.2d 640, 286 Ala. 117. 

CaL—People v. Duarte, 61 CaLRptr. 690, cert. den. 88 
S.Ct 1091, 390 U.S. 971, 19 LEd2d 1181. 

People v. Superior Court for Los Angeles Coun¬ 
ty, 89 CaLRptr. 316, 10 C.A.3d 122. 

Colo.—Gonzales v. District Court In and For Arapahoe 
County, 435 P.2d 384, 164 Colo. 433. 

Conn.—State v. Memoli, 270 A.2d 543, 159 Conn. 433. 

State v. Caponigro, Cir.A.D., 238 A.2d 434, 4 
Conn.Cir. 603, certification den. 234 A.2d 449,155 
Conn. 726. * 

Del.—State v. De Koenigswarter, Super., 177 A.2d 344, 
4 Storey 388. 

D.G—U.S. v. Dorman, D.G, 294 F.Supp. 1221. 

Fla.—Zicca v. State, App., 232 So.2d 414—Moss v. 
State, App., 247 SoJd 327. 

m.—People v. Hamby, 235 N.E2d 572, 39 m.2d 290. 

Mo.—State v. Seymour, 438 S.W.2d 161. 

NJ.—State v. Gaudiosi, 235 A.2d 680, 97 NJ.Super. 
565. 

N.Y.—People v. Ortiz, 280 N.Y.S.2d 480, 27 A.DJd 
392—People v. UCongo, 292 N.Y.S.2d 214, 30 
A.D.2d 757. 

People v. Martin, 267 N.Y.S.2d 404, 49 Misc.2d 
268. 

Tenn.—State v. Morris, 456 S.W.2d 84a 224 Tenn. 437. 

W.Va.—State v. Harr, 194 S.E2d 652, 156 W.Va. 492. 
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Reservation of ruling 
U.S.—U.S. v. Sherman, D.C.Pa., 30 F.R.D. 364. 
Protection of public interest and rights of ac* 
cased 

Del.— Schaffer v. State, 184 A.2d 689, 5 Storey 115, 
cert den. 83 S.Ct. 1882, 374 U.S. 834, 10 L.Ed.2d 
1056. 

Right to benefit of reasonable doubt 

(1) In ruling on a matter of law which is not appeala¬ 
ble by the prosecution, the trial judge should give the 
prosecution the benefit of a reasonable doubt. 

N.Y.—People v. Reed, 11 N.L2d 330, 276 N.Y. 5, 

motion denied 12 N.E.2d 572, 276 N.Y. 556. 

(2) In ruling on a matter of law which is appealable 
by the prosecution, the prosecution is not entitled to the 
benefit of reasonable doubt about the law. 

N.Y.—People v. Asaro, 291 N.Y.S.2d 613, 57 Misc.2d 
373, affd. 312 N.Y.S.2d 807, 34 A.D.2d 968 

Determination on day of trial 

Iowa—State v. Armstrong, 183 N.W.2d 205, app. after 
remand 203 N.W.2d 269, cert. den. 94 S.Ct. 163, 
414 U.S. 857, 38 L.Ed.2d 108. 

Prior to commencement of trial 
Fla.—Kemp v. State, App., 271 So.2d 777. 

Statutory procedures 

N.Y.—People v. Coleman, 338 N.Y.S.2d 168, 72 
Misc.2d 202. 

4, VS .—Miller v. U.S., C.A.Mo., 354 F.2d 801. 

U.S. v. American Radiator & Standard Sanitary 
Corp., D.GPa., 274 F.Supp. 790—U.S. v. Prebish, 
D.C.Fla., 290 F.Supp. 268—Moss v. Cox, DC.V a ., 
311 F.Supp. 1245. 

Ala.— Knox v. State, 172 So.2d 787, 42 Ala.App. 578, 
cert. den. 172 So.2d 795, 277 Ala. 699, overruling 
Toole v. State, 54 So. 195, 170 Ala. 41. 

Cal.—People v. Shipstead, 96 CaLRptr. 513, 19 C.A.3d 
58. 

Mich.—People v. Kaigler, 118 N.W.2d 406, 368 Mich. 
281. 

Minn.—State v. Harris, 121 N.W.2d 327, 265 Minn. 
260, cert den. 84 S.Ct 141, 375 U.S. 867, 11 
LEd2d 94—State ex rel. Rasmussen v. Tahash, 

. 141 N.W.2d 3, 272 Minn. 539. 

N.Y.—People v. Dannie, 292 N.Y.S.2d 257, 30 A.D.2d 
679. 

People v. Logan, 241 N.Y.S.2d 344, 39 Misc.2d 
593-People v. Reshes, 242 N.Y.S.2d 416, 39 
Mi*c.2d 723. 

Ohio-State v. Williams, 251 N.E2d 714,20 Ohio Misc. 
51 . 

Bsais of ruling must be shown 

US.—Hubbard v, Tinsley, C.A.C 0 I 0 ., 336 F.2d 854— 
U.S. v. Sicilia, C.A.H1., 457 F.2d 787, app. after 
remand 475 F.2d 308, cert. den. 94 S.Ct. 123, 414 
U.S. 865, 38 L.Ed.2d 117. 

Iowa—State v. Brant, 150 N.W.2d 621, 260 Iowa 758. 
Me.—State v. Merrow, 208 A.2d 659, 161 Me. 111. 
N.Y.—People v. Ingram, 259 N.Y.S.2d 899, 23 A.D.2d 
882—People v. Manguso, 261 N.Y.S.2d 323, 24 
AJ>.2d 539. 

Wyk—Gilkison v. State, 404 P.2d 755. 

Any proper basis of ruling sufficient 
Conn.—State v. Cobuzzi, 288 A.2d 439, 161 Conn. 371, 
cert. den. 92 S.Ct. 677, 404 U.S. 1017, 30 LEd.2d 
664. 

Evidence must undergird order 

D.C—US. v. Farmer, App., 297 A.2d 783. 
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3. U.S.-U.S. v. Burke, D.GMass., 215 F.Supp. 508, 
affd., C.A., 328 F.2d 399, cert. den. 85 S.Ct 91, 
379 U.S. 849, 13 LEd.2d 52, reh. den. 85 S.Ct. 
902, 380 U.S. 927, 13 L.Ed.2d 815. 

Cal—People v. Hidalgo, 86 Cal.Rptr. 660, 7 C.A.3d 
525—People v. Leighter, 93 CaLRptr. 136, 15 
CJL3d 389. 

Ga.—Harris v. State, 170 S.E2d 743, 120 Ga.App. 359. 
Iowa-State v. Post, 123 N.W.2d 11, 255 Iowa 573. 


Md.—Graham v. State, 251 A.2d 616, 6 MdApp. 458- 
Price v. State, 254 A.2d 219, 7 Md.App. 131. 

N.Y.—People v. Yen Dong, 263 N.Y.S.2d 102, 47 
Misc.2d 726, affd. 269 N.Y.S.2d 529, 50 Misc.2d 
120 . 

Order suppressing evidence in district of seizure 
as not binding 

U.S.—U.S. V, Koenig, C A,Fla., 290 F.2d 166, affd. 82 
SO. 654, 369 U.S. 121, 7 L.Ed.2d 614. 

5.5. Cal.—People v Wilson, 21 Cal.Rptr. 837, 203 
C.A.2d 779. 

Conn.-State v. Memoli, 270 A.2d 543, 159 Conn. 433. 
Consent to search 

Cal.—People v. Frank, 37 Cal.Rptr. 202, 225 C.A.2d 
^ 39 . 

D.C.—U.S. v, Sheard, C.A., 473 F.2d 139, 154 U.S. 
App.D C. 9, cert. den. 93 S.Ct. 2784, 412 U.S. 943, 

37 LEd.2d 404. 

Fla.—James v. State, App., 223 So.2d 52. 

Lawfulness of arrest 

Fla.—Rodriquez v. State, App, 189 So.2d 656, cert, 
den. 88 S.Ct 66, 389 U.S. 848, 19 L.Ed.2d 116. 

Md.—Farrow v. State, 197 A.2d 434, 233 Md. 526. 

Mo.—State v. Ward, 457 S.W.2d 701. 

Consent to entry as fact question 

U.S.-U.S. v. Cachoian, C.A.N.Y., 364 F.2d 291, cert, 
den. 87 S.Ct. 757, 385 U.S. 1029, 17 L.Ed.2d 676. 

5,10, U.S.—U.S. ex rel. Turco v. Dross, D.C.N.Y, 
224 F.Supp. 142. 

Cal.—People v. Lawler, 107 Cal.Rptr. 13, 507 P.2d 621, 

9 C.3d 156. 

People v. Swayze, 34 Cal.Rptr. 5, 220 C.A.2d 
476. 

Ohio-State v. Keeling, 182 N.E.2d 60. 

Va.—Rees v. Com., 127 S.E2d 406, 203 Va. 850, cert 
den. 83 S.Ct. 1088, 372 U.S. 964, 10 L.Ed.2d 128, 
reh. den. 83 S.Ct. 1533, 373 U.S. 947, 10 L.Ed.2d 
702. 

5.15. Colo.—Gonzales v. District Court In and For 
Arapahoe County, 435 P.2d 384, 164 Colo. 433. 

Consideration accorded determination of judge 
issuing warrant 

NJ.—State v. Christy, 270 A.2d 306,112 N.J.Super. 48. 

5.20. U.S.-U.S. v. Sykes, C.A.Ky., 305 F.2d 172, 
revd. on oth. grds. 84 S.Q. 881. 376 U.S. 364, 11 
L.Ed.2d 777. 

Ariz.—State v. Pine, 446 P.2d 940, 8 Ariz.App. 430, 
cerL den. 89 S.Ct 2103, 395 U.S. 962, 23 L.Ed.2d 
747. 

Cal.—Gcrshenhom v. Superior Court, Los Angeles 
County, 38 Cal.Rptr. 576, 227 GA.2d 361. 

Ky.—Pennington v. Com., 429 S.W.2d 364. 

La.—State v. Washington, 211 So.2d 290, 252 La. 359. 

Mich.—People v. Murphy, App., 184 N.W.2d 256, 28 
Mich. App. 150. 

NJ.—State v. Klein, 192 A 2d 312, 79 NJ^uper. 559. 

6. U.S.—US. v. Suarez, C.A.N.Y., 380 F.2d 713. 

Md.—Graham v. State, 251 A.2d 616, 6 Md.App. 458. 

6.5. U.S.-U.S. v. Small, C.A.N.Y., 376 F.2d 257— 
U.S. v. Ramos, C.A.N.Y., 380 F,2d 717—U.S. v. 
Thacker, CA.Ky., 382 F.2d 732—U.S. v. Gordon, 
C.A.Fla., 421 F.2d 1068; cert. den. 90 S.Ct. 1816, 
398 U.S. 927, 26 LEd.2d 89, reh. den. 91 S.Ct 23, 
400 U.S. 858, 27 LEd.2d 97. 

Alaska—Weltz v. State, 431 P.2d 502. 

Iowa—State v. Williams, 182 N.WJd 396. 

N.H.—State v. Garceau, 231 A.2d 625, 108 N.H. 209. 
Statement of purpose of entry by F.BX agents 

U.S.-U.S, V. Barrow, D.C.Pa,, 212 F.Supp. 837. 

Not required to assume that arresting officers 
are committing perjury 

U.S.—McCray v. State of HI., HL, 87 S,Ct. 1056, 386 
U.S. 300, 18 LEd.2d 62, reh. den. 87 S.Ct. 1474, 
386 U.S. 1042, 18 L.Ed.2d 616. 

6.10. U.S.—U.S. v. Montos, GA.Fla., 421 F.2d 215, 
cert. den. 90 S.Ct. 1262, 397 U.S. 1022,25 LEd2d 
532. 

Ill-People v. Tate, 230 N.E2d 697, 38 H1.2d 184. 


Md.—Bolesta v. State, 264 A.2d 878, 9 Md.App. 408. 
Miss.—Strode v. State, 231 So.2d 779. 

Totality of circumstances considered 
III—People v. Anderson, 257 N.E2d 594, 121 I1L 
App.2d 313. 

7, U.S.—U.S. v. Roth, GA.Ind., 391 F.2d 507. 

U.S. v. Birrell, D.C.N.Y., 242 F.Supp. 191. 
N.M.—State v. Lewis, App., 454 P.2d 360, 80 N.M. 
274. 

N.Y.—People v. Holder, 331 N.Y.S.2d 557, 69 Misc.2d 
803. 

Affidavit 

(2) VS.—VS. V. Lewis, D.C.N.Y., 270 F.Supp. 807, 
affd., C.A., 392 F.2d 377, cert den. 89 S.Ct. 212, 393 
U.S, 891, 21 LEd.2d 170, reh den. 89 S.Ct. 381, 393 
U.S. 956, 21 L.Ed.2d 370. 

Testimony subsequent to motion 
Mich.—People v. Kaigler, 118 N.W.2d 406, 368 Mich. 
281. 

Evidence obtained during search 

N.Y.—People v. Salerno, 235 N.Y.S.2d 879, 38 MiscJd 
467. 

8.5. Ga.—Wood v. State. 160 S.E.2d 368, 224 Ga. 
121 . 

Questions determined by court remain settled 
for balance of trial 
Ky.—Whitehead v. Com., 471 S.W,2d 10. 

General rules of procedure are appli¬ 
cable in determining a motion to sup¬ 
press identification testimony . 91 

9.1. U.S.-U.S. V. White, CA.Pa„ 446 F.2d 1280. 
Determination delayed until trial 
U.S.—U.S. v. Callahan, D.C.N.Y., 300 F.Supp. 519. 
Colo.—People v. Renfrew, 473 P.2d 957, 172 Colo. 399. 

9.5, D.C.—Gaither v. U.S., C.A., 413 F.2d 1061, 134 
U.S.App.D.C. 154. 

UL—People v. Hartfield, 237 N.E2d 193, 94 IU.App.2d 
421. 

Tex.—Smith v. State, Cr., 437 S.W,2d 835, vac. in part 
on oth. grds. 92 S.Ct. 2853, 408 U.S. 934, 33 
L.Ed.2d 748, reh. den. 93 S.Ct. 87,409 U.S. 897,34 
LEd.2d 155, cm remand, App., 490 S.W,2d 828. 

On a hearing to suppress evidence the 
court should make findings in support 
of its order . 910 

9.10. U.S.—Camacho v. U.S., C.A.Ariz., 392 F.2d 
575. 

Ill.—People v. Green, 290 N.E2d 12, 8 ULApp.3d 737. 
Mo.—State v. Smith, 467 S.W,2d 6. 

N.G—State v. Basden, 174 S.E2d 613, 8 N.C.App. 
401—State v. Jackson, 182 S.E2d 271, 11 N.G 
App. 682, affd. 185 S.E2d 202, 280 N.G 122. 

Discretionary 

D.G—Gaither v. U.S., C.A., 413 F.2d 1061, 134 U.S. 

App.D.C. 154. 

Better practice 

U.S.-U.S. V. Llanes, GA.N.Y., 357 F.2d 1I9-U.S. v. 
Vickers, GAN.C., 387 F.2d 703, cert. den. 88 
S.CI. 2069, 392 U.S. 912, 20 LEd.2d 1369-U.S. v. 
Montos, CA.FIa., 421 F.2d 215, cert. den. 90 S.CX 
1262, 397 U.S. 1022, 25 LEd.2d 532. 

Findings held insufficient 

D.C.—U.S. v. Jones, App., 275 A.2d 541. 

Grant or refusal of motion without findings 
disapproved 

Colo.—People v. Vigil, 489 P.2d 588, 175 Colo, 373, 

Basis for rating shown 

HI.—People v. Quinn, 276 N.E2d 379,2 HlApp.3d 341. 

Where motion to suppress denied fi nd ing s not 
required 

ni—People v. Holmes, 285 N,E2d 561, 6 Dl.App.3d 
254. 

Failure held not fatal 

N.C.—State v. Shoe, 193 S.E2d 481, 16 N.GApp. 696. 
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Evidence sustaining order Grant as disciplinary measure improper 


III—People v. Easlin. 289 N.E.2d 673, 8 Ill.App.3d 512. 
Finding not to be confused with guilt or inno¬ 
cence 

La.—State v. Hightower, 272 So.2d 363 
10. U.S.—U.S. v. Warren, C.A.N.Y., 453 F.2d 738, 
cert. den. 92 S.Ct. 2040, 406 U.S. 944, 32 L.Ed.2d 
331. 

U.S. v. Robinson, D.C.Ind., 287 F.Supp. 245. 
Conn.—State v. Keeby, 268 A.2d 652, 159 Conn. 201, 
motion dism. 266 A.2d 199, 159 Conn. 635, cert, 
den. 91 S.Ct. 569, 400 U.S. 1010, 27 L.Ed.2d 623. 
Gm.—Lane v. State, 190 S.E2d 576, 126 Ga.App. 375. 
Ill.—People v. Braden, 216 N.R2d 808, 34 IU.2d 516. 
N.Y.—People v. Dickerson, 253 N.Y.S.2d 588, 22 
A.D.2d 768. 

Motion properly denied 

U.S.—UE v, Ryles, C.A.DeL, 451 F.2d 190, cert. den. 
92 S.Ct 1796, 406 U.S. 926, 32 L.Ed.2d 127—U.S. 
v. Bradley, C.A.Mass., 455 F.2d 1181, affd. 93 
S.Ct 1151, 410 U.S. 605, 35 L.Ed.2d 528. 

Conn.—State v. Mariano, 203 A.2d 305, 152 Conn. 85, 
cert den. 85 S.Q. 1025, 380 U.S. 943, 13 L.£d.2d 
962. 

Ill.—People v. Peterson, 293 N.R2d 373, 9 lU.App.3d 
938. 

N.Y.—People v. Mercado, 466 Nf.E2d 845, 62 N.Y.2d 
866, 478 N.Y.S.2d 253. 

OkL—Holt v. State, Cr., 506 P.2d 561. 

Pa.—Com. v. Frazier, 279 A.2d 33, 443 Pa. 178. 

New hearing granted 

N.Y.—People v. Feliciano, 258 N.Y.S.2d 319, 23 
A.D.2d 806. 

No doty of court to raise questions on own 
motion 

Dl.—People v. Fentress, 272 N.E2d 801, 133 IU.App.2d 
38, cert den. 92 S.Ct 1329, 405 U.S. 1044, 31 
L.Ed.2d 586. 

Newly discovered evidence 

U.S.—Simmons v. U.S., D.C.N.Y., 354 F.Supp. 1383, 
affd., CA, 491 F.2d 758. 

103. U.S.—U.S. v. Clark, C.A.Cal., 443 ¥2d 819. 

U.S. ex rd. Dunham v. Quinlan, D.C.N.Y., 327 
F-Supp. 115. 

D.C.—Jenkins v. US., App., 284 A.2d 460. 

Where a new state trial is mandated 
by order of a federal court, the new 
trial does not necessarily include a new 
hearing on a motion to suppress. 12 * 5 
123. Transcript of previous suppression fur- 

U3—Basrida v. Braniff, D.CLa. 321 F.Supp. 273, 
affid. in part, vac. in part on oth. grds., CjA, 444 
F,2d 396, cert den. 92 S.Ct 1281, 405 U3. 1019, 
31 L.E<L2d 483. 
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1231 Pa.— Com. v. Moogjlutz, 29 LehUf. 501. 
1231 U3—CSpre* v. U.S., C.A.Cal., 343 F.2d 95. 
N J.—In re Garofbne, 193 A.2d 398, 80 NJ.Super. 259, 
aM. 200 A2d 101, 42 NJ. 244. 

OkL—Davis v. State, Cr., 437 P2d 271. 

R es er v e of decision pending result of appeal 
N.Y.—People v. Sternberg, 304 N.Y.S.2d 858, 60 
MDsc2d 1041. 

1235. U3 .—US v. Upshaw, CA-Ala., 448 F2d 
1218, cert den. 92 S.Ct 970, 405 U.S. 934, 30 
EEd2d811 

m.—People v. Shipp, 239 N.E2d 296, 96 IU.App.2d 
364. 

Ky.—Freeman v. Coot, 425 &W.2d 575. 

Tex.—Bosley v. State, Cr.App., 414 S.W2d 468, cert, 
den. 88 S.CL 172, 389 US. 876, 19 EEd.2d 162. 


U.S.—U.S. v. Langford, D.C.Minn., 303 F.Supp. 1387. 

12.60. U.S.—U.S. v. Andreadis, D.C.N.Y., 234 
F.Supp, 341—U.S v. Aubel, D.C.N.Y., 37 F.R.D. 
560, cert. den. 86 S.Ct. 627, 382 U.S. 1015, 15 
L.Ed.2d 529—U.S. v. Jackson, D.C.Conn., 287 
F.Supp. 80—U.S. v. McDonnell, D.C.Neb., 315 
F.Supp. 152. 

Ala.—Dickerson v. State, 200 So.2d 487, 43 Ala.App. 
694, cert. den. 200 So.2d 492, 281 Ala. 718, cert, 
den. 88 S.Ct. 496, 389 U.S. 994, 19 L.Ed.2d 489. 

Cok).—Capps v. People, 426 P.2d 189, 162 Colo. 323. 

D.C.—Franklin v. U.S., App., 204 A.2d 341—Mosley v. 
U.S., App., 209 A.2d 796—U.S. v. Hobby, App., 
275 A.2d 235. 

Fla.—Evans v. State, App., 197 So.2d 323—Finney v. 
State, App., 220 Sa2d 673. 

Ga.—Raines v. State, 182 S.R2d 491, 123 Ga.App. 794. 

U-State v. Grey, 245 So.2d 178, 257 La. 1070. 

Md.—Hartley v. State, 243 A.2d 665, 4 Md.App. 450, 
cert. den. 89 S.Ct. 2136, 395 U.S. 979, 23 L.Ed.2d 
768. 

Mo.—State v. Witt, 371 S.W.2d 215—State v. Gailes, 
428 S.W.2d 555. 

N.Y.—People v. Fiedler, 294 N.Y.S.2d 368, 30 A.D.2d 
476, affd. 250 N.R2d 75, 24 N.Y.2d 960, 302 
N.Y.S.2d 590. Cert. den. 90 S.Ct. 557, 396 U.S. 
1004, 24 LEd.2d 496. 

Ohio—City of Columbus v. Mercer, 194 N.E.2d 901, • 
118 Ohio App. 394. 

Okl.—Renfro v. State, Cr., 372 P.2d 45—Cox v. State, 
Cr., 395 P.2d 954. 

Or.—State v. Capitan, 468 P.2d 533, 2 Or.App. 338. 

Tex.—Ortega v. State, Or., 462 S.W.2d 296. 

Denial in absence of “search” or “seizure” 

Ill.—People v. Woods, 188 N.R2d 1, 26 I11.2d 557, cert, 
den. 83 S.Ct. 1555, 373 U.S. 945, 10 L.Ed.2d 699. 

N.Y.—People v. Steenstra-Toussaint, 242 N.Y.S.2d 729, 

40 Misc.2d 43—People v. Simpkins, 243 N.Y.S.2d 
839, 40 Misc.2d 731—People v. Morgan, 326 N.Y. 
S.2d 976, 68 Misc.2d 667. 

12.65. U.S.—U.S. v. Thoresen, C.A.Cal., 428 F.2d 
654. 

U.S. v. American Jladiator & Standard Sanitary 
Corp., D.C.Pa., 274 F.Supp. 790. 

N.Y.—:People v. Hall, 310 N.Y.S.2d 554, 63 Misc.2d 
127. 

Va.—Rees v. Com., 127 S.R2d 406, 203 Va. 850, cert, 
den. 83 S.Ct. 1088, 372 US. 964, 10 L.Ed.2d 128, 
reh. den. 83 S.Ct. 1533, 373 U.S. 947, 10 L.Ed.2d 
702. 

Reasonableness of search and seizure 

Conn.—State v. Davis, Or.A.D., 186 A.2d 383, 24 
Conn.Sup. 22, 1 Conn.Cir. 361, certification den. 
204 A.2d 934, 150 Conn. 709. 

Motion denied in part 

D.C.—U.S. v. Baker, D.C, 262 F.Supp. 657. 

N.Y.—People v. Nicoletti, 302 N.Y.S.2d 618, 60 
Misc.2d 108. 

13.10. U.S.—U.S. v. Dioguardi, D.CN.Y., 332 
F.Supp. 7. 

Colo.—People v. Drommond, 485 P.2d 883, 175 Cola 
106. 

U—State v. Richey, 249 So.2d 143, 258 La. 1094. . 

Mich.—People v. Geving, 184 N.W.2d 469, 28 Mich. 
App. 570. 

N.H.—State v. Heine, 253 A2d 828, 109 N.H. 374, 
cert, den. 90 S.Ct. 549, 396 US. 1012, 24 L.E<L2d 
504. 

Pa—Com. v. Gockley, 55 Berks 64. 

13.15. Failure to’object as waiver 

Mass.—Com. v. MUler, 282 N.E2d 394, 361 Mass. 644. 

Okl—Ellison v. State, 493 P.2d 837. Cert. den. 93 
S.Ct. 151, 409 U.S. 862, 34 L.Ed.2d 109. 

15. Miss.—Com. v. Roy, 207 NE.2d 284, 349 Mass. 
224. 

16. Separation of motion 

(2) Suppression required of evidence unlawfully ob¬ 
tained but not lawful evidence. 


U.S.—U.S. v. LaGorga, D.C.Pa, 336 F.Supp. 190, am. 
on oth. grds. 340 F.Supp. 1397. 

16.5. Conn.—State v. Magoon, 240 A.2d 853, 156 
Conn. 328. 

N.Y.—People v. Soto, 285 N.Y.S.2d 166, 55 Misc.2d 
219, app. dism. 262 N.E.2d 682, 27 N.Y.2d 735, 
314 N.Y.S.2d 544—People v. Seligman, 286 N.Y. 
S.2d 531, 55 Misc.2d 47. 

16.10. U.S.—U.S. v. McCarthy, D.CN.Y., 300 
F.Supp. 716, affd., C.A., 422 F.2d 160, dism. 90 
S.Ct. 1864, 398 U.S. 946, 26 L.Ed.2d 286. 

U.S. v. Kenner, D.C.N.Y., 36 F.R.D. 391. 

19.5. U.S.—U.S. v. Sigal, 216 F.Supp. 306, affdL, 
C.A., 341 F.2d 837, cert. den. 86 S.Ct 23, 382 
U.S. 811, 15 LEd.2d 60. 

N.Y.—People v. CarroU, 238 N.Y.S.2d 640, 38 Miso2d 
630. 

19.10. Evidence suppressed where required 
signature of Attorney General lacking 

U.S.—U.S. v. Lagorga, D.C.Pa, 340 F.Supp. 1397. 
19.15. Return of other property 
Pa—Com. v. Pendyck, 13 Chest. 451. 

Order impounding nonincriminatory intercep¬ 
tions issued 

U.S.—U.S. v. Iannelli, D.C.Pa, 339 F.Supp. 171, affd., 
C.A., 477 F.2d 999, affd. 480 F.2d 918, 919, cert 
gr. 94 S.CL 2602, 417 U.S. 907, 41 L.Ed.2d 211, 
cert. den. 94 S.Ct. 2623, 417 U.S. 918, 41 L.Ed.2d 
223, affd. 95 S.Ct. 1284, 420 U.S. 770, 43 L.Ed.2g 
616. 
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19.25. Cal.—People v. Superior Court for Los Ange¬ 
les County, 78 Cal-Rptr. 830, 274 CA.2d 228. 

Mich.—People v. Loncar, 144 N.W.2d 801, 4 Mich 
App. 281. 

Testimony elicited with respect to codefendanfs 
attack on authenticity of exhibit improper¬ 
ly admitted held not improper 

Mich—People v. Welsh, 144 N.W.2d 806,4 Mich.App. 
395. 

The fact that evidence is suppressed as 
to one defendant for a particular crime 
does not require suppression as to a 
different defendant even though the 
crime is the same . 19 * 26 

19.26. U.S.—Staples v. U.S., GA-Fla., 320 F.2d 817. 

Less reason for suppression where crime differ¬ 
ent 

U.S.—Semiean v. U.S., C.A.Hawaii, 308 F.2d 110. 

Factual determinations not binding on codefend¬ 
ant 

Cal.—People v. Caserta, 92 CaLRptr.’ 382, 14 C.A.3d 
484. 

An order of suppression may be re¬ 
strictive in its scope , 19 * 35 and items not 
within the restriction are not subject to 
suppression . 19 * 40 

1935. Restricted to items found in one room 
CaL—People v. Rice, 89 CaLRptr. 200, 10 CA.3d 730. 
19.40. Cal.—People v. Rice, 89 CaLRptr. 200, 10 
CA.3d 730. 

20. U.S.—U.S. v. Chaplin, C.A.N.Y., 427 F.2d 14, 
cert. den. 91 S.Ct 59, 400 U.S. 830, 27 EEd.2d 
• 60—US. v. Bellamy, CA.N.Y., 436 F.2d 542, 
cert den. 91 S.Ct. 1523, 402 U.S. 929, 28 L.Ed.2d 
862. 

N.Y.—People v. Golly, 250 N.Y.S.2d 210, 43 Misc.2d 

122 . 

Pa.—Com. v. Reis, 59 Sch.ER. 119, affd. in part and 
revd. in part in oth grds., 195 A 2d 287, 202 
PaSuper. 159. 

20.43. Cal.—People v. Harrington, 88 CaLRptr. 161, 
471 P.2d 961, 2 G3d 991, cert den. 91 S.Ct 1384, 
402 U.S. 923, 28 LEd.2d 662. 
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Under statute 

(1) Inadmissible under express statutory prohibition. 
ML—People ex rel. MacMillian v. Napoli, 219 N E.2d 

489, 35 m.2d 80. 

People v. O’Neil, 271 N.E.2d 690, 133 Ill.App.2d 
786. 

(2) Admissible where statute expressly so provides. 

20.44. Colo.—People v. Valdez, 480 P.2d 574, 173 
Colo. 410. 

Me.—State v. Merrow, 208 A2d 659, 161 Me. 111. 

Further hearing at trial 

Cal— Stapleton v. Superior Court of Los Angeles Coun¬ 
ty, 73 CaLRptr. 575, 447 P.2d 967, 70 C.2d 97. 

Evidence not included in order held admissible 

PL—Com. v. Diaz, 264 A.2d 592, 458 Pa. 356. 

Order of suppression held not violated 

Ma—State v. Paige, 446 S.W.2d 798. 

Result different if suppression granted on proce¬ 
dural grounds rather than on merits 
Cal.—Hewitt v. Superior Court for Solano County, 85 
CaLRptr. 493, 5 CA.3d 923. 

20.45. NJ.—State v. Fioravanti, 188 A2d 308, 78 
NJ.Super. 253. 

20.46. Pa—Com. v. Pinno, 248 A.2d 26, 433 Pa. 1. 
20.48. Wash.—State v. Barton, 454 P.2d 381, 75 

Washed 947. 

20.51. Cal—People v. Superior Court of Butte Coun¬ 
ty, 94 CaLRptr. 250, 483 P.2d 1202, 4 C.3d 605. 

People v. Dubose, 94 CaLRptr. 376, 17 C.A.3d 
43. 

HI—People v. Holland, 292 N.E.2d 547, 9 lU.App.3d 
536, affd. 307 N.E.2d 380, 56 IlL2d 318—People v. 
Shackleford, 295 N.E.2d 252, 10 ULApp.3d 771, 
affd. 307 N.R2d 380, 56 IU.2d 318. ' 

Denial of request to renew motion 

(2) Other instances. 

Cal—People v. Mejia, 77 CaLRptr. 344, 272 C.A.2d 
486—People v. Lee, 83 CaLRptr. 715, 3 CA.3d 
514. 

Renewal after denial without hearing 

N.Y.—People v. Jones, 238 N.Y.S.2d 49, 38 Misc.2d 
125. 

Repeal of statute authorizing subsequent renew¬ 
al not applied retroactively 
Ill.—People v. Theo, 273 N.E.2d 498, 133 IlLApp.2d 
684. 

Whether subsequent motions allowed rests in 
discretion of hearing court 

N.Y.—People v. Glen, 282 N.E.2d 614, 30 N.Y.2d 252, 
331 N.Y.S.2d 656, am. on oth. grds. 284 N.R2d 
161, 30 N.Y.2d 754, 38 N.Y.$.2d 179, cert. den. 93 
S.Ct. 58, 409 U.S. 849, 34 L.Ed.2d 91. . 

When new motion permissible 

(1) Grounds unavailable or unknown to accused at 
time of prior motion. 

Cal—People v. Werber, 97 CaLRptr. 150, 19 CA.3d 
598. 

(2) Renewed motion heard de novo. 

Cal.—People v. Sanchez, 101 CaLRptr. 193, 24 CA3d 
664. 

page 649 

20.52. U.S.—U.S. v. Aiuppa, GA.Kan., 440 F.2d 
893, cert. den. 92 S.Ct. 60, 404 U.S. 871, 30 
LEcL2d 114. 

CaL—People v. Carnesi, 94 CaLRptr. 555, 16 C.A.3d 
863. 

Me.—State v. MacKenzk, 210 A.2d 24, 161 Me. 123. 
Md.—McChan v. State, 264 A.2d 133, 9 MdApp. 317. 
OkL—Hart v. State, Cr., 484 P.2d 1334. 

Where motion properly denied 
Md.—Price v. State, 254 A.2d 219, 7 Md.App. 131. 
New proof not argued prerequisite to further 
questioning 

Ariz.—State v. Quintana, 376 P.2d 130, 92 Ariz. 267. 


After denial of preliminary motion and motion 
at trial issue may be raised in collateral 
proceeding in state or federal court 

U.S.—U.S. ex rel. Jackson v. Warden of Green Haven 
Prison, D.C.N.Y., 255 F.Supp. 33. 

Denial binding on trial court 
N.Y.—People v. Dickerson, 282 N.Y.S.2d 827, 54 
Misc.2d 436. 

Pa.—Com. v. DeMichel, 257 A.2d 608, 214 Pa,Super. 
392. 

Subsequent post-trial motion unauthorized 
Pa.—Com. v. DeMichel, 257 A.2d 608, 214 Pa.Super. 
392. 

Moving for new trial 

Cal.—People v. Superior Court of Butte County, 94 
CaLRptr. 250, 483 P.2d 1202, 4 G3d 605. 

Denial binding unless trial judge grants de .novo 
hearing thereon 

Md.—Hall v. State, 290 A.2d 803, 15 Md.App. 363, 
cert. den. 93 S.Ct. 1534, 411 U.S. 907, 36 L.Ed.2d 
196. 

20.53. Conn.—State v. Young, 238 A.2d 812,4 Conn. 
Or. 655. 

Iowa-State v. Klinger, 144 N.W.2d 150, 259 Iowa 381. 

Other effects of denial of a motion to 
suppress evidence have been adjudi¬ 
cated. 2053 * 

20.53a. Cal.—People v. Vega, 91 CaLRptr. 167, 12 
C.A.3d 970. 

Me.—State v. Femald, 248 A.2d 754. 

Neb.—State v. Harding, 165 N.W.2d 723,184 Neb. 159. 
N.Y.—People v. Kelly, 336 N.Y.S.2d 514, 40 A.D.2d 
624. 

Vt-State v. Blondin, 270 A.2d 165, 128 Vt. 613. 
Use of evidence in any criminal proceeding 
NJ.—State v. Fioravanti, 188 A2d 308, 78 NJ.Super. 
253. 

Trial motion for exclusion not barred 
Ala.—Carpenter v. State, 174 So 2d 336, 42 Ala.App. 
618. 

Other orders have been construed as 
to their effect . 20 - 628 

20.62a. U.S.—U.S. V. Bowling, C.A.Ky., 351 F.2d 
236, cert. den. 86 S.Ct. 888, 383 U.S. 908, 15 
L.Ed.2d 663, reh. den. 86 S.Ct. 1269, 383 U.S. 
973, 16 L.Ed.2d 313. 

Cal.—People v. Beasley, 58 Cal.Rptr. 485, 250 GA.2d 
71—People v. Superior Court, 81 Cal.Rptr. 42, 276 
GA.2d 581. 

Colo.—Gibbons v. People, 445 P.2d 408, 167 Cola 83. 
Fla.—State v. Mach, App., 187 So.2d 918—Kish v. 
State, App., 192 So.2d 315. 

S.D.—Application of Kiser, 158 N.W.2d 596, 83 S.D. 
271 

Right to renew 

U.S.—U.S. v. General Dynamics Corp., D.C.N.Y., 196 
F.Supp. 611. 

Cal.—People v. O’Brien, 79 Cal.Rptr. 313, 456 P.2d 
969, 71 C.2d 394—People v. Superior Court of 
Butte County, 94 Cal.Rptr. 250, 483 P.2d 1202, 4 
G3d 605. 

D.C.—Washington v. U.S., CA., 401 F.2d 915, 130 
U.S.App.D.C. 374. 

Finality of determination 
Cal.—People v. Krivda, 96 CaLRptr. 61486 P.2d 1261 
5 G3d 357, cert, gr. 92 S.Ct. 1307, 405 U.S. 1039, 
31 LEd.2d 579, vac. on oth. grds. 93 S.Ct. 32, 409 
U.S. 33, 34 L.Ed.2d 45, reh. den. 93 S.Ct. 549, 409 
U.S. 1068, 34 LEd.2d 520, adhered to 105 CaL 
Rptr. 521, 504 P.2d 457, 8 G3d 623, cert. den. 93 
S.Ct 2734, 412 U.S. 919, 37 L.Ed.2d 145. 

Ill.—People v. Taylor, 277 N.E.2d 878, 50 HL2d 136. 
People v. Roland, 282 N.R2d 500, 5 Ill.App.3d 
53. 

Mich.—People v. Jones, 163 N.W.2d 22, 12 MichApp. 
369, cert. den. 89 S.Ct. 1456, 394 U.S. 976, 22 
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L.Ed.2d 756, cert den. 89 S.Ct 1605, 394 U.S. 
1005, 22 L.Ed.2d 784. 

N.Y -People v. Blount, 327 N.Y.S.2d 121, 68 Misc.2d 
538. 

Particnlar order held not determining on merits 

U.S.—People V State of N.Y. v. Berger, D.C N.Y., 239 
F.Supp. 219. 

Court not bound by preliminary denial 

D.C.—Anderson v. U.S., CA., 352 F.2d 945, 122 U.S. 
App.D.C. 277. 

Pretrial ruling 

U.S.-U.S. v. Phillips, GA.ni., 375 F.2d 75, cert den. 

88 S.Ct. 40, 389 U.S. 834, 19 L.Ed.2d 95. 

CaL—People v, Superior Court for Los Angeles County, 

79 CaLRptr. 704, 275 C.A.2d 49. 

Colo.—Gibbons v. People, 445 P.2d 408, 167 Colo. 83. 
D.C.—Rouse v. U.S., CA., 359 F.2d 1014, 123 U.S. 
App.D.G 348—McRae v. U.S., CA., 420 F.2d 
1283, 137 U.S.App.D.C. 80. 

Mich.—People v. Jones, 163 N.W.2d 22, 12 MichApp. 
369, cert, den. 89 S.Ct 1456, 394 U.S. 976, 22 
L.Ed.2d 756, cert den. 89 S.Ct. 1605, 394 U.S. 
1005, 22 L.Ed.2d 784. 

Denial of bearing de novo after adverse pretrial 
ruling 

D.C.—Dupont v. U.S,, App., 259 A.2d 355. 

Right to make new motion 
Cal.—People v. Superior Court of Butte County, 94 
CaLRptr. 250, 483 P.2d 1202, 4 C.3d 605. 

Judge’s statement not issued as formal order not 
bind ing 

S.D.—State v. Asimakis, 195 N.W.2d 407, 86 S.D. 339. 

Effect of prior order by lower court 

Or.—State v. Kangiser, 494 P.2d 450, 8 Or.App. 368. 

Statute providing for release of ac¬ 
cused if motion to suppress evidence is 
granted is mandatory, 2a62b 

20.62b. Release mandatory although prosecu¬ 
tion seeks review of order 
Cal.—People v. Superior Court for Santa Clara County, 
83 CaLRptr. 771, 3 C.A.3d 476. 

Release under own recognizance 

CaL—People v. Superior Court for Santa Clara County, 
83 CaLRptr. 771, 3 GA.3d 476. 

§ 659. Excuse for Failure to Call 
Witness 

23. Cal.—People v. Gomez, 100 CaLRptr. 896, 24 
CA.3d 486. 

N.Y.—People v. Moore, 230 N.Y.SJd 880, 17 A.D.2d 
57, cert den. 83 S.Ct 64, 371 US. 838, 9 L.Ed.2d 
74. 

Absence from country 

Miss.—Chatman v. State, 145 So.2d 707,244 Miss. 659. 
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23.5. Ga.—Miller v. State, 177 S.E.2d 253, 226 Ga. 
730, vac. in part on oth. grds. 92 S.Ct 2867, 408 
U.S. 938, 33 L.Bd.2d 758. 

NJ.—State v. Wilbely, 270 A.2d 734, 112 NJ5uper. 
216. 

Tex.—Smith v. State, Cr., 474 S.W.2d 486. 

24. Ill.—People v. Weinstein, 213 N.R2d 115, 66 
IU.App.2d 78. revd. on oth. grds., Sup., 220 
N.E2d 432, 35 HL2d 467, app. after remand 249 
N.R2d 687, 110 Bl.App.2d 382, affd. 263 N.R2d 
62, 46 B1.2d 222. 

Pa.—Com. v. Jones, 308 A.2d 598, 452 Pa. 569. 
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24.5. U.S.—U.S. v. Jones, D.CPa^ 404 F.Supp. 529, 
affd., GA., 538 F.2d 321. 

26.10. Ill.—People v. Mitchell 244 N.E2d 816, 106 
niApp.2d 51. 
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28* Ala.—Elliott v. State. Cr.. 266 So.2d 318, 48 
Ala. App. 51$. cert. den. 266 So.2d 321, 289 Ala. 
742. 

31. U.S.—U.S. v. Comulada, C.A.N.Y., 340 F.2d 449, 
cert. den. 85 SCt. 1343. 380 U.S. 978, 14 L.Ed.2d 
271 

§ 660. Admissibility as Affected by 
Admission of Similar Evi¬ 
dence 
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38. U.S.—Ferguson v. State of Ga., Ga., 81 S.Ct. 756, 
365 U.S. 570, 5 L.Ed.2d 783. conf. to 120 S.E2d 
123, 216 Ga. 794. 

Ala.—Mitchell v. State, 151 So.2d 752, 42 Ala.App. 41, 
cert. den. 151 So.2d 761. 275 Ala. 696. 

Cannon v. State, Cr., 301 So.2d 271 53 Ala.App. 
309. 

Cal.—People v. Lane, 16 CaLRptr. 801, 366 P.2d 57, 56 
C2d 773. 

Colo.—Gallegos v. People, 411 P.2d 956, 159 Colo. 379. 
Fla.—State v. Davis, 203 So.2d 160. 

Sharp v. State, App., 221 So.2d 217. 

HL—People v. Moore, 238 N.E2d 67, 95 IU.App.2d 
89—People v. Wilbert, 305 N,E2d 173, 15 Ill. 
App. 3d 974. 

IikL— Boles v. State, 322 N.E2d 722,163 Ind.App. 196. 
low*—State v. Milliken, 204 N.W.2d 594. 

La.—State v. Hunt, 310 So.2d 563. 

Minn.—State v. Alexander, 185 N.W.2d 887. 290 Minn. 
5. 

Mo.—GJJS. quoted at length In State v. Odom, 353 
S.W.2d 708, 711. 

State v. Euge, App., 349 S.WJd 302. 

N.Y.—People v. Dewey, 261 N.Y.S.2d 193, 23 A.D.2d 
960. 

Or.—State v. Canaday, 467 P.2d 666, 2 Or.App. 390. 
Pa.—Com. V. Wright, 323 A.2d 389, 228 Pa.Super. 251. 
S.C—State v. Addis, 186 S.E2d 415, 257 S.C. 482. 
Tex.—Palmer v. State, Cr., 423 S,W.2d 323—Frison v. 

State, Cr., 473 S.W.2d 479. 

Tex.—Patterson v. State, Cr., 509 S.W.2d 857. 

Wash.—State v. Robinson, 483 P.2d 144, 4 Wash.App. 
515. 

Rebuttal evidence 

(1) Ala.—Cox v. State, 193 So.2d 759, 280 Ala. 318. 
CaL—People v. Marsh, 26 CaLRptr. 300, 376 P.2d 300, 
58 G2d 732. 

People v. Sorenson, 41 Cal.Rptr. 657,231 CLA.2d 

88 . 

Ind.—Ward v. State, 205 N.E2d 148, 246 Ind. 374. 
Mass.—Com. v. DelValte, 221 N.E2d 922, 351 Mass. 
489, app. after remand 234 N.E.2d 721, 353 Mass. 
684, 

Mich.—People v. Hunter, 132 N.WJd 95, 374 Mich. 
129. 

N.Y.—People v. Ashby, 203 N.Y.S.2d 854, 8 N.Y.2d 
238, 168 N.EJd 672. 

S.G—State v. Lawrence, 212 S.E2d 52,264 S.C. 3, cert, 
den. 95 S.G. 2619, 422 U.S. 1025,45 L.Ed.2d 683. 
rah. den. 96 S.CL 157, 423 US. 884> 46 L.Ed.2d 
115. 

Tex.—Rodriguez v. State, 340 S.WJ2d 61,170 Tex.Cr.R. 
295. 

Iflence opened on croea examination 

U.S.—U.S, v. Larson, CA.Fla., 526 F.2d 256, cert. den. 

97 S.Ct 110, 429 U.S. 839, 50 L.Ed.2d 106. 
N.Y.—People v. McMillan, 2 Dept, 490 N.Y.S.2d 616, 
111 A.D.2d 934. 

page 653 

39. Ala.—Jones v. State, Cr., 290 Sa2d 251, 52 Ala. 
App. 184. 

39 A Not hearsay 

EL—People v. Whitehead, 216 N.E2d 237, 68 111. 
AppJd 488, revd. on oth. grds. 221 N.E2d 256, 35 
UL2d SOI. 

41. Ale.—Brock v. State, Cr., 307 So.2d 707, 54 Ala. 
App. 310. 
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Wis.—Bertrang v. State, 184 N,W.2d 867, 50 Wis.2d 
702. 
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42. I1L—People v. Douglas, 331 N.E.2d 359, 29 Ill 
App 3d 738. 

44, Ala.—Clark v. State, Cr., 306 So.2d 51, 54 Ala, 
App. 183, writ den. 306 So.2d 54, 293 Ala. 749, 
app. after remand, App., 333 So,2d 885, cert. den. 
Sup., 333 So.2d 890. 

45. Old.—Porter v. State, Cr., 487 P.2d 968. 

48. U.S.—Hurst v. U.S., C.A.Ga., 337 F.2d 678. 

Ala.—Chadwick v. State, Cr., 258 So.2d 62, 47 Ala. 

App. 529. 

Alaska—Torres v. State, 519 P.2d 788. 

Ark.—Henson v. State, 393 S.W.2d 856, 239 Ark. 727, 
app. after remand 501 S.W.2d 619, 255 Ark. 600. 
CaL—People v. Asta, 59 Cal.Rptr. 206, 251 C.A.2d 64. 
D.C.—Clemons v. U.S., C.A., 408 F.2d 1230, 133 U.S. 
App.D.C. 27, cert. den. 89 S.Ct. 1318, 394 U.S. 
964, 22 L.Ed.2d 567. 

Mass.—Com. v. Schnackenberg, 248 N.E2d 273, 356 
Mass. 65. 

N.G—Sate v. Joyner, 208 S.E2d 233, 23 N.C. App. 27, 
cert. den. 211 S.E2d 212, 286 N.C. 340, decision 
affd. 211 S.E.2d 320, 286 N.C. 366, app. diam. 95 
S.Ct. 2618, 422 U.S. 1002, 45 L.Ed.2d 666. 

50. Mass.—Con. v. Schnackenberg, 248 NJ~*2d 273, 
356 Mass. 65. 

N.Y.—People v. Barnes, 461 N.Y.S.2d 372, 93 A.D.2d 
864. 

51, U.S.—Hurst v. U.S, C.A.Ga., 337 F.2d 678. 

Ill.—People v. Barksdale; 321 N.E2d 489, 24 IU.App.3d 

489. 
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53. Tex—Crain v. State, Cr, 394 S.W.2d 165. 
Statement elicited on cross examination by de¬ 
fense 

Mass.—Com. v. Sloane, 281 N.E2d 597, 361 Mass. 872. 
Tex.—Fortson v. State, 474 S.W.2d 234. 

Matters relating to polygraph test 
Tex.—Lucas v. State, Cr, 479 S.W.2d 314. 
Breathalyzer examination 
Tex.—BirdweH v. State, Cr, 510 S.W.2d 347. 

54, Prosecution as not entitled to reinforce 
identification of photograph 

N.Y.—People v. Angora, 213 N.Y.S.2d 669, 13 A.D.2d 
72. 

58. U.S.—Durham v. Cox, D.C.Va., 328 F.Supp. 
1157. 

Colo.—Skeels v. People, 358 P.2d 605, 145 Colo. 281. 
Mo.—State v. Hayes, 391 S.W.2d 338 —GJjS. quoted at 
length la State v. Cranberry, 530 S.W.2d 714, 729. 
N.Y.—People v. Turchiano, 321 N.Y.S.2d 299, 36 
A.D.2d 829. 

Tex.—Taylor v. State. Cr, 420 S.W.2d 601. 
Surrounding facts 
(2) Other facts. 

Me.—State v. Warner, 237 A.2d 150. 

Applicable to documents 
U.S.-U.S. V. Greene, GA.IU, 497 F.2d 1068, cert. den. 
95 S.Ct. 829, 420 US. 909, 42 L.Ed.2d 839. 

Details of meeting 

Ala.—Cooper v. State, Cr, 317 So.2d 543, 55 Ala.App. 
576, 
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59. U.S.—U.S. v. Cochran, C.A.FU, 499 F.2d 380, 
rah. den. 502 F.2d 1168, cert, dea. 95 S.Ct 810, 
419 U.S. 1124, 42 LEd,2d 825. 

Ala.—Benefield v. State, 208 So.2d 449, 44 AhuApp. 
339, cert. den. 208 So.2d 455, 282 Ala. 19. 

Wilder v. State, Cr., 290 Sa2d 225, 52 Ala.App. 
157. 

An*.—State v. Lovely, 517 P.2d 81, 110 Ana. 219. 
CaL—People v. Baca, 17 CaLRptr. 204, 197 GA.2d 362. 
Conn.—State v. Savage, 290 A.2d 221, 161 Conn. 445. 


Kan.—State v. Reed, 516 P.2d 913, 213 Kan. 557. 
Md.—Jones v. State, 270 A.2d 827, 10 Md.App. 420. 
Mich—People v. Crosby, 172 N.W.2d 506, 19 Mich. 
App. 135—People v. Warren, 237 N.W.2d 247, 65 
Mtch.App. 197. 

NJ.—State v. Wade, 240 A.2d 689, 99 NJ.Super. 550, 
Okl.—Fink v. State, Cr., 480 P.2d 938. 

S.C.—State v. Jackson, 217 S.E2d 794, 265 S.C. 278. 
Tex.—Johnson v. State, Cr., 378 S.W.2d 76—Boyd v. 
State, Cr., 419 S.W.2d 843, cert. den. 89 S.Ct. 144, 
393 U.S. 863,21 LEd.2d 131—Maldonado v. State, 
Cr., 473 S.W.2d 26—Patterson v. State, Cr., 509 
S.W.2d 857. 

Wash.—State v. West, 424 P.2d 1014, 70 Wash.2d 
751—GJJS. cited In State v. Kramer, 435 P.2d 970, 
974, 72 Wash.2d 904, cert. den. 89 S.Ct. 103, 393 
U.S. 833, 21 L.Ed.2d 103. 

State v. Haywood, 466 P.2d 859, 2 Wash. App. 
109. 

Evidence on preliminary examination 

Del.—Burke v. State, 484 A.2d 490. 
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60. Colo.—McCune v. People, 499 P.2d 1184, 179 
Cola 262. 

La.—State v. Rideau, 193 So.2d 264, 249 La. 1111, cert 
den. 88 S.Ct 113, 389 U.S. 861, 19 L.Ed.2d 128. 
Me.—State v. Ryder, 348 A.2d 1. 

Md.—Connor v. State, 171 A.2d 699, 225 Md. 543, 86 
A,L.R.2d 892, cert den. 82 S.CL 186, 368 U.S. 
906, 7 L.Ed.2d 100. 

Tex.—Westbrook v. State, Cr., 522 S.W.2d 912. 

61. Ala.—Tincr v. State, 122 So.2d 738, 271 Ala. 254. 
Ark.—Stout v. State, 426 S.W.2d 800, 244 Ark. 676, 

app. after remand 438 S.W.2d 698, app. after re¬ 
mand 448 S.W.2d 636. 

In Texas 

(1) Tex.—Mabou v. State, Cr., 429 S.W.2d 891— 
WUleford v. State, Cr., 489 S.W.2d 292—McElroy v. 
State, Cr., 528 S.W.2d 831. 

Transcript of television appearance 

Cal.—People v. Albert, 6 CaLRptr. 473, 182 GA.2d 
729. 

Doctor's notes 

Mo.—State v. Scaturro, App., 509 S.W.2d 491. 
Record of prior misdemeanor conviction 
Ill.—People v. Loden, 334 N.E2d 337, 31 Ill.App.3d 
612. 

61.5. U.S.—U.S. v. Littwin, CJLTenn., 338 F.2d 141, 
cert den. 85 S.Q. 896, 380 U.S. 911, 13 L.Ed.2d 
797. 

Ala.—Goodson v. State, 160 So.2d 652, 42 Ala.App. 
266. 

Cola—Gallegos v. People, 403 P.2d 864, 157 Cola 484, 
cert. den. 86 S.Ct 1280, 383 U.S. 971, 16 L-Ed.2d 
311. 

IU.—People v. Wilbert, 305 N.E2d 173, 15 Dl.App.3d 
974. 

Miss.—McNamee v. State, 313 So.2d 392—Hughes v. 
State, 420 So.2d 1060. 

Mo.—GJJS. quoted in State v. Odom, 353 S.W.2d 708, 
711. 

State v. Bendickson, App., 498 S.W.2d 593. 
NJ.—State v. Wade, 240 AJd 689, 99 NJ.Super. 530. 
N.Y.—People v. Gallo, 234 N.Y.S.2d 193, 12 N.Y.2d 
12, 186 N.E2d 399—People v. McLucas, 256 N.Y. 
S.2d 799, 15 N.Y.2d 167, 204 N.R2d 846. 

Tex.—BoteHo v. State, 362 S.W,2d 318, 172 Tex.Cr.R. 

634—Holloway v. State, Cr., 362 S.W.2d 325. 
Wash.—GJA cited tn State v. West, 424 PJd 1Q14, 
1016, 70 Wash.2d 751—CJJS. died in State v. 
Robideau, 425 P.2d 880, 883, 70 WashJd 994, 

Doctrine of curative admissibility 

U.S.—U.S. V. Bolin, C.A.I1L, 514 F.2d 554. 

Iowa—State v. Hinkle, 229 N.W.2d 744. 

Admission of deposition proper 

Ind.—Carroll v. State, 338 N.E2d 264, 263 Ind. 696. 
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61.10. Mo.—GJ.S. quoted In State v. Odom, 353 
S.W.2d 708, 711. 

State v. Bendickson, App., 498 S.W.2d 593- 
State v. Gamache, App., 519 S.W.2d 34—CJ.S. 
quoted In State v. Clark, App., 646 S.W.2d 409, 
412. 

61.30. Ala.—Logan v. State, 282 So,2d 898, 291 Ala. 
497. 

Mo.—GJ.S. quoted in State v. Odom, 353 S.W.2d 708, 
711. 

State v. Bendickson, App., 498 S.W.2d 593— 
CJJS. quoted In State v. Gark, App., 646 S.W.2d 
409, 411 

6110. N.C.—State v. Bums, 214 S.E.2d 56, 287 N.C. 
102, cert. den. 96 S.Ct. 288, 423 U.S. 933, 46 
L.Ed2d 264. 

Tex.— Lee v. State, 342 S.W.2d 753, 170 Tex.Cr.R. 
566—Aughts v. State, Cr., 364 S.W.2d 689—Pat- 
tenon v. State, Cr., 509 S.W.2d 857. 

6115. Minn.—State v. Whelan, 189 N.W.2d 170, 291 
Minn. 83. 

Tex.— Day v. State, Cr., 451 S.W.2d 508—Sanders v. 
State, Cr., 458 S.W.2d 193. 

Confession 

Ala.—Tmer v. State, 122 Sold 738, 271 Ala. 254. 

limitation to explanations of statements before 
grand jury 

US.— U.S. v. Kravitz, C.A.NJ., 281 F.2d 581, cert. 

den. 81 S.Ct. 459, 364 U.S. 941, 5 L.Ed.2d 372. 
63. NJ.—State v. Wade, 240 A.2d 689, 99 N J.Super. 
550. 

63.5. Tex.—Jackson v. State, Cr., 423 S.W.2d 322. 
64*5. Mo.—CJJS. dted in State v. Dermeke, 554 

S.W.2d 552, 555. 

64*10. U.S—U.S. v. McCorkle, C.A.I11., 511 F.2d 
481 cert. den. 96 S.Ct. 43, 423 U.S. 826, 46 
L.Ed.2d 43. 

64.15. U.S.—U.S. v. Littwin, CA.Tenn., 338 F.2d 
141, cert. den. 85 S.Ct. 896, 380 U.S. 911, 13 
L.Ed.2d 797. 

Affidavit not part of search warrant 

La.—State v. Lucien, 323 Sold 784. 
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65. U.S.—U.S. v. McCorkle, C.A.I11., 511 F.2d 482, 
cert. den. 96 S.Ct 43, 423 U.S. 826, 46 L.Ed2d 
43. 

CaL—People v. Perry, 103 CaLRptr. 161,499 P.2d 129, 
7 C3d 756—People v. William*, 119 Cal.Rptr. 210, 
531 P.2d 778, 13 G3d 559. 

Mo.—State v. Banks, 468 S.W.2d 623. 

S.C—State v. Hall, 193 S.R2d 269, 259 S.G 529. 

Polygraph results 

N.Y.—People v. McCain, 347 N.Y.S.2d 72, 42 AD.2d 

866 . 

65.5, Iowa—State v. Johnston, 113 N.W.2d 309, 253 
Iowa 674. 

Mich.—People v. DeBlauwe, 230 N.W.2d 328, 60 Mich. 
App. 103. 

66. U.S.—U.S. v. Bolin, C.A.IU., 514 F.2d 554. 

Ctl.—People v. Gambos, 84 Cal.Rptr. 908, 5 C.A.3d 
187. 

Ky.—Tarrance v. Com., 521 S.W.2d 521. 

665. Iowa-State v. Johnston, 113 N.W.2d 309, 253 
Iowa 674. 

66,10. La.—State v. Hamilton, 307 So.2d 329. 

NJ.—State v. Wade, 240 A.2d 689, 99 NJ.Super. 550. 

67. U.S—U.S. v. Bolin, CA.I11., 514 F.2d 554. 
CaL—People v. Williams, 119 CaLRptr. 210, 531 P.2d 

778, 13 G3d 559. 

Wash.—State v. La Pierre, 428 P.2d 579, 71 Wash.2d 
385. « 

Prejudicial admission 

Ky.—Tarrance v. Com., 521 S.W.2d 521. 

Md—Sparkman v. State, 240 AJd 328, 3 Md.App. 527. 
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71. U.S.—U.S. V. McCorkle, C.A.I11., 511 F.2d 482, 
cert. den. 96 S.Ct. 43, 423 U.S. 826, 46 L.Ed.2d 
43. 

§ 662(1). In General 

72.50. Known as “excited utterance*’ 

Or.—State v. Emery, 480 P.2d 445,4 Or.App. 527, app. 

after remand 495 P.2d 308, 8 Or.App 630. 

Wash.—State v. Camda, 480 P.2d 800, 4 WashApp. 
275. 

73. Ind.—Roddy v. State, 257 N.E.2d 816, 254 Ind. 
50 

74. Ala.—Hall v. State, Cr., 275 So.2d 374, 49 Ala. 
App. 695. 

La.—State v. Hills, 129 So.2d 12, 241 La. 345—State v. 
Reese, 194 So 2d 729, 250 La. 151, cert. den. 88 
S.Ct. 485, 389 U.S. 996, 19 LEd.2d 495—State v. 
Curry, 270 So.2d 484, 263 La. 997. 

Md.—Quiles v. State, 243 A.2d 661, 4 MdApp. 354. 
Neb.—State v. Brown, 206 N.W.2d 331, 190 Neb. 96. 
Old.—Carney v. State, Cr., 406 P.2d 1003—Munn v. 
State, Cr., 459 P.2d 628. 

Other definitions and statements of rule 

(3) Okl.—Wolf v. State, Cr., 375 P.2d 283. 

(5) Additional definitions and statements. 

Ariz—State v. Villalobos, 430 P.2d 723, 6 ArizApp. 
144. 

Mich.—People v. Baker, 151 N,W.2d 217, 7 Mich-App. 
7. 

Mo.—State v. Hook, 432 S.W.2d 349. 

Old—Martin v. State, Cr., 449 P.2d 275. 
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75. Mo.—CJ.S. quoted In State v. Hook, 432 S.W.2d 
349, 352. 

76. Ariz.—State v. Villalobos, 430 P.2d 723, 6 Ariz. 
App. 144. 

Mo.—CJJS. quoted in State v. Hook, 432 S.W.2d 349, 
352. 

76.5. U.S—U.S. v. Rouse, CA.Ala., 452 F.2d 311. 
Del—Littlqohn v. State, 219 A.2d 155, 9 Storey 291. 
Fla.—Appell v. State. App., 250 So.2d 318. 

Iowa—GJJS. dted in State v. Tebo, 127 N.WJ2d 646, 
648, 256 Iowa 449. 

La—State v. Reese, 194 So.2d 729, 250 La. 151, cert. 

den. 88 S.Ct 485, 389 U.S. 996, 19 L.Ed.2d 495. 
Md—Estep v. State, 286 A.2d 187, 14 MdApp. 53. 
Neb.—State v. Brown, 206 N.W.2d 331, 190 Neb. 96. 
Wis—Berg v. State, 165 N.W.2d 189, 41 WisJd 729. 
76.20. Fla—GJJS. quoted In Williams v. State, App., 
188 So.2d 320, 323, cert, discharged, Sup., 198 
So.2d 21. 

77. Ala—Eady v. State, 224 So.2d 876, 284 Ala, 327. 
Ariz.—State v. Loftis, 363 P.2d 585, 89 Ariz. 403. 
Cal—People v. Emory, 13 Cal-Rptr. 889, 192 C.A.2d 

814. 

Fla.—Darty v. State, App., 161 So.2d 864. 

Ga—'Townsend v. State, 195 S.E2d 474, 127 GaApp. 
797. 

Ind—Rowe v. State, 237 N.R2d 576, 250 Ind. 547. 
CJJS. dted in Rodman v. State, 292 N.E.2d 288, 
290, 155 Ind.App. 224. 

Iowa-State v. Ladehoff, 122 N.W.2d 829, 255 Iowa 
659. 

La.—State v. Schoonover, 211 SoJ2d 273, 252 La. 311, 
cert. den. 89 S,Ct. 1199, 394 U.S. 931, 22 L.Ed2d 
460—State v. Brown, 288 So.2d 339. 

Md—Hall v. State, 249 A.2d 217, 5 MdApp. 599. 
Miss.—Cook v. State, 134 So.2d 151, 242 Miss. 29- 
Ford v. State, 226 SoJd 378. 

Mo.—State v. Pflugradt, App., 463 S.W.2d 566. 

R.I.—CJ.S. dted in State v. Glass, 265 A 2d 324, 327, 
107 R.I. 86. 

Tex—Phelper v. State, Cr., 396 S.W.2d 396, cert. den. 
86 S.Ct. 387, 382 U.S. 943, 15 L.Ed,2d 353— 
Younger v. State, Cr., 457 S.W.2d 67—Smith v. 
State, Cr., 474 S.W.2d 486. 


Tendency of courts is to extend scope of Intro¬ 
duction 

La—State v. Hills, 129 So.2d 12. 241 La. 345. 
Warning of constitutional' rights not prerequisite 
Tex—Brown v. State, Cr., 477 S.W.2d 617. 

Rape shield law 

Ga—Johnson v. State, 246 S.E2d 363, 146 GaApp. 
277. 
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78. RI.—GJJS. dted in State v. Glass, 265 A2d 324, 
327, 107 R.I. 86. 

78.5. Ala—Hall v. State, Cr., 275 So.2d 374, 49 
AlaApp. 695, 

Mont—Petition of Peterson, 467 P.2d 281, 155 Mont. 
239. 

Tex—Johnson v. State, Cr., 379 S.W.2d 329. 

Before and after 
(2) Other holdings. 

La—State v. Scrcovich, 165 So.2d 301, 246 La. 503. 

79. Ala.—Murphy v. State, 151 So.2d 800, 42 Ala. 
App. 60. 

Ill—People v. Porterfield, 268 N.E.2d 537, 131 IU. 
App.2d 167. 

Ind.— CJS. dted in Kiefer v. State, 169 N.R2d 723, 
724, 241 Ind 176, cert den. 81 S.Q. 1089, 366 
U.S. 914, 6 LEd2d 238. 

Iowa—State v. Johnson, 152 N.W.2d 426, 260 Iowa 
1207. 

La—State v. Sercovich, 165 So.2d 301, 246 La. 503— 
CJ.S. quoted In State v. Reese, 194 So.2d 729, 734, 
250 La. 151, cert den. 88 S.Ct. 485, 389 U.S. 996, 
19*L.Ed.2d 495—State v. Krdler, 233 So.2d 906, 
255 La. 982. 

Md—Toll v. State, 188 A.2d 150, 230 Md. 596—Ste- 
vens v. State, 192 A.2d 73, 232 Md 33, cert. den. 
84 S.Ct 160, 375 U.S. 886, 11 L.Ed2d 115. 

Smith v. State, 252 A.2d 277, 6 MdApp. 581. 
Mo.—State v. Pflugradt, App., 463 SW.2d 566. 

N.C—State v. Burleson, 184 S.E.2d 869, 280 N.C. 112. 
S.D.—State v. Bums, 132 N.W.2d 209, 81 S.D. 150. 
Tex—Johnson v. State, Cr., 379 S.W.2d 914—Miller v. 
State, Cr., 469 S.W.2d 180. 

page 664 

80. Ala.—Baker v. State, Cr., 239 So.2d 907, 46 Ala. 
App. 235. 

Mich—People v. Hungate, 183 N.W.2d 634, 27 Mkh. 
App. 496. 

Miss.—Willis v. State, 165 So.2d 154, 250 Miss. 334. 
Ncv—Payne v. State, 406 P.2d 922, 81 Nev. 503. 

81.5. Iowa-State v. Johnson, 152 N.W.2d 426, 260 
Iowa 1207. 

Tex—Fowler v. State, Cr., 379 S.W.2d 345. 

82. Mich—People v.'Noble, 178 N.W.2d 118, 23 
MichApp. 100. 

Miss.—Starks v. State, 147 So.2d 503, 245 Miss. 238. 
Mo.—State v. Hook, 432 S.W 2d 349. 

Mont.-State v. Medicine Bull, 445 P.2d 916,152 Mont 
34. 

Okl—Adldssoo v. State, Cr., 432 P.2d 130. 

Pa—Com. v. Soudani, 155 AJd 227, 190 PaJSuper. 
628, affd 159 AJd 687, 398 Pa. 546, cert. den. 81 
S.O. 177, 164 U.S. 886, 5 L.Ed.2d 107. 

R.I—State v. Nordstrom, 244 A.2d 837, 104 R.I. 471. 
SJ>—State v. Burtts, 132 N.W.2d 209, 81 S.D. 150. 
Tex.—Patterson v. State, Cr., 458 S.W.2d 658. 

Wash.—State v. Daba, 450 P.2d 183, 75 WashJd 234. 

page 665 

83. D.C—Bandoni v. U.S., MunApp,, 171 A.2d 748. 
Md—Long v. State, 240 A.2d 620, 3 MdApp. 638. 
Mo.—State v. O’Neal, 436 S.W.2d 241. 

Pa—Com. v. Soudani, 155 A.2d 227, l90 Pa£uper. 
628, afTd. 159 A.2d 687, 398 Pa. 546, cert. den. 81 
S.Ct. 177, 364 U,S. 886, 5 L.Ed.2d 107, 

Tex.—Warren v. State, Cr., 367 S.W.2d 685. 
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Causal connection 

Md.—Stevens v. State, 192 A.2d 73, 232 Md 33, cert. 

den. 84 S.Ct. 160, 375 U.S. 886, 11 L.Ed.2d 115. 
84* Ariz.—Stare v. Villalobos, 430 P.2d 723, 6 Ariz. 
App. 144—State v. Lester, 464 P.2d 995. II Ariz. 
App. 408. 

Iowa—State v. Turnquist, 120 N.W.2d 483, 254 Iowa 
1135—State v. McClain, 125 N.W.2d 764, 256 
Iowa 175, 4 A.LR.3d 134. 

La.—State v. Reese, 194 So.2d 729, 250 La. 151, cert, 
den. 88 S.Ct 485, 389 U.S. 996, 19 LEd*2«f 495. 
Md.—Eatep v. State, 286 A.2d 187, 14 Md.App. 53. 
Mich.—People v. Thomas, 165 N.W.2d 879, 14 Mich. 
App. 642. 

Miss.—Starlcs v. State, 147 So.2d 503, 245 Miss. 238. 
OkL—Henderson v. State, Cr., 385 P.2d 930. 

Pa.—Com. v. Dessus, 257 A.2d 867, 214 Pa.Super. 347. 
S.D.—State v. Percy, 117 N.W.2d 99, 80 S.D. 1—State 
v. Burtts, 132 N.W.2d 209, 81 S.D. 150. 

Term.—Shelton v. State, 460 S.W.2d 869, 3 Tenn.Cr. 
App. 310—Bivens v. State, 474 S.W.2d 431, 4 
Tenn.Cr.App. 580. 

Wis.—State v. Smith, 153 N.W.2d 538, 36 Wis.2d 584- 
Miller v. State, 192 N.W.2d 921, 53 Wis.2d 358. 
86 . Ariz.—State v. Lester, 464 P.2d 995, 11 Ariz.App. 
408. 
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87* La.—State v. Willis, 131 So.2d 792, 241 La. 796. 
Tex.—Fowler v. State, Cr., 379 S.W.2d 345. 

88. Ariz.—State v. Villalobos, 430 P.2d 723. 6 Ariz. 
App. 144. 

Mo.—State v. Hook. 432 S.W.2d 349. 

89. Mich.—People v. Sheehy, 188 N.W.2d 231, 31 
Mich.App. 628. 

903. Fla.—GJjS. quoted in Skipper v. State, App., 
319 So.2d 634, 637. 

Tape recording held not admissible as res gestae 
CaL—People v. Cruz, App., 70 CaLRptr. 603, 264 
CA.2d 350. 

91. CaL—People v. Emory, 13 CaLRptr. 889, 192 
GA.2d 814. 

Md.—Reckard v. State, 234 A.2d 630, 2 MdApp. 312. 
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92. U.S.—US. v. Rouse, GA-AJa., 452 F.2d 311. 
La.—GJJS. dtcd ia State v. Reese, 194 Sa2d 729, 734, 

250 Lt. 151, cert den. 88 S.Ct. 485, 389 U.S. 495. 
Md.—Van v. State, 230 A.2d 109, 1 MrLApp. 347— 
Reckard v. State, 234 A.2d 630, 2 Md.App. 312. 
Tex.—Fowler v. State, Cr., 379 S.W.2d 345. 
Stop-watch-count by minutes of dapced time as 
not applicable 

Or.—State v. Hutchison, 353 P.2d 1047, 222 Or. 533, 83 
A.UL2d 1361. 

93. Ala.—Hall v. State, Cr., 275 Sa2d 374, 49 Ala. 
App. 695. 

GaL—People v. Washington, 81 CaLRptr. 5, 459 P.2d 
259, 71 G2d 117a 39 A.LR.3d 541. 

R. L—State v. Nordstrom, 244 A.2d 837, 104 R.I. 471. 
94* Tex.—Warren v. State, Cr.App., 367 S.W.2d 685. 

95. Md.—Reckard v. State, 234 A.2d 630, 2 McLApp. 
312. 

Tex.—Evan* v. State, Cr., 480 S.W.2d 387. 

96. Ala.—Harmon v. State, Cr., 258 $o.2d 917, 47 
AbLApp. 576. 

Neb.—State v. Brown, 206 N.W2d 331, 190 Neb. 96. 

S. D.—State v. Percy, 117 N.W.2d 99, 80 S.D. 1. 

Tex.—Graham v. State, Cr., 486 S.W2d 92 

97. Mich.—People v. Himgate, 183 N.W2d 634, 27 
MichApp. 496. 

N.G—State v. Gotoes, 160 S.E2d 469, 273 N.C. 509. 

98. tt—People v. Cruise, 266 N.E2d 109, 130 HL 
App2d 923. 

La.—State v. Reese, 194 Sa2d 729, 250 La. 151, cert. 

den. M SCt 485, 389 US. 996, 19 L.Ed.2d 495. 
Tex.—Moore v. State, Cr., 440 SWJd 643—Spann v. 
Stale. Cr, 448 SW.2d 128. 


Wash.—State v. Canida, 480 P2d 800, 4 Wash.App. 
275. 

99. R.I.—State v. Nordstrom, 244 A.2d 837, 104 R.I. 
471. 

1.5. Wash.—State v. Daba, 450 P.2d 183, 75 Wash.2d 
234. 
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2.1. U.S.—Cassady v. U.S., C.A.Ala., 395 F.2d 205- 
U.S. v. Hughes, CA.Tex„ 441 F.2d 12 cert. den. 
92 $.Ct. 156, 404 U.S. 849, 30 L.Ed.2d 88. 

Ala—Stain v. State, 138 So.2d 703, 273 Ala. 262. 
La,—State v. Forsythe, 144 So.2d 536, 243 La. 460. 
OkL—Roberson v. State, Cr., 502 P.2d 351. 

Tex.—Beeler v. State, Cr., 374 S.W.2d 237, cert den. 85 
S.Ct. 88, 379 U.S. 847, 13 L.Ed^d 51—Watts v. 
State, Cr., 430 S.W.2d 200. 

Photographs and colored slides 

La.—State v. Collins, 138 So.2d 546, 242 La. 704, cert, 
den. 83 S.Ct. 74, 371 U.S. 843, 9 LEd.2d 79. 

Needles and syringe 

OkL—Welbom v. State, Cr., 481 P.2d 783. 

2X Picture of scene of crime 
U.S.—U.S. V. Hughes, GA.Tex., 441 F.2d 12 cert. den. 
92 S.Ct. 156, 404 U.S. 849, 30 LEd.2d 88. 

§ 662(2). Verbal Acts 
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2.10. Kan.—State v. CHiphant, 502 P.2d 626, 210 
Kan. 451. 

Me.—State v. O’Clair, 292 A,2d 186. 

Mont.—GJ.S. cited in State v. Sharbono, 563 P.2d 61, 
68, 175 Mont. 373. 

2.11. Tex.—Jones v. State, Cr., 458 S.W.2d 654. 
2.14. Cal.—People v. Cruz, 70 CaLRptr. 603, 264 

C.A.2d 350. 

Ohio—State v. Lipker, 241 N.E2d 171, 16 Ohio App.2d 

21 . 

2.17. Tex.—Ramos v. State, Cr., 419 S.W.2d 359- 
Hill v. State, Cr., 420 S.W.2d 408. 

§ 662(2). Spontaneous Statements 
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2*25. Ala.—Shaneyfelt v. State, 124 So.2d 466, 41 
Ala. App. 130. 

Alaska—Watson v. State, 387 P.2d 289. 

Cal.—People v. Gonzales, 75 CaLRptr. 267, 269 C.A.2d 
586, cert. den. 90 S.CL 691, 396 U.S. 1044, 24 
L.Ed.2d 687. 

I1L—People v. House, 217 N.E2d 566, 69 Dl.App.2d 
324, cert den. 87 S.Q. 1041, 386 U.S. 964, 18 
L.EcL2d 113. 

Ky.—Barnett v. Com., 403 S.WJd 40—Prestem v. 
Com., 406 S.W.2d 398, 29 A.LR.3d 1387, cert, 
den. 87 S.Ct. 886, 386 U.S. 920, 17 LEd.2d 792. 
La.—State v. Simmons, 190 So.2d 83, 249 La. 647- 
State v. McLeod, 271 So.2d 45. 

Mo.—GJJS. dtad in State v. Van Orman, 642 S.W.2d 
636, 638. 

Mont.—State v. Newman, 513 P.2d 258, 162 Mont. 450. 
Neb.—State v. Chaney, 171 N.W.2d 787, 184 Neb. 
734—State v. Juarez, 190 N.W.2d 858, 187 Neb. 
354. 

NJ.—State v. Davis, 221 A.2d 47, 91 NJ.Super. 470. 
Pa.—Com. v. Cheeks, 223 A .2d 291, 423 Pa. 67. 

Com. v. Friedman, 165 A,2d 678, 193 Pa,Super. 
640—Com. v. Bufalmi, 186 A.2d 645, 200 Pa.Su- 
per. 85. 

ILL—IState v. Maadni, 274 A.2d 742, 108 R.I. 261. 
Tex—Vam v. State, 343 S.W.2d 709, 171 Tex.Cr.R. 
24—Norwood v. State, Cr., 486 S.W.2d 776. 

Requisite dements 

Ariz.—State v. Woolery, 378 P.2d 751, 93 Ariz. 76- 
State v. Dixon, 489 P.2d 225, 107 Ariz. 415. 

State v. Hunt, 406 P.2d 208, 2 Ariz.App. 6. 
RL—People v. Poland, 174 N.E2d 804, 22 IU.2d 175- 
People v. Damen, 193 N.E,2d 25, 28 I11.2d 464. 
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People v. Oparka, 245 N.E.2d 69, 105 IlLApp.2d 
150. 

Or.—State v. Kendrick, 398 P.2d 471, 239 Or. 512. 
Not confined to participants 
Ill.—People v. Damen, 193 N.E2d 25, 28 IlL2d 464. 
Rule as applicable to civil and criminal activi¬ 
ties or conduct 

Ohio—State v. Brown, App., 170 N.E.2d 854. 

True exception to hearsay rule 
N.Y.—People v. Little, 371 N.Y.S.2d 726, 83 Misc.2d 
321. 

126. Ky.—Preston v. Com,, 406 S.W.2d 398, 29 A.L 

R. 3d 1387, cert. den. 87 S.Ct. 886, 386 U.S. 920, 
17 LEd.2d 792. 

Me.—State v. Ellis, 297 A.2d 91, app. after remand 325 
A.2d 772. 

Pa.—Com. v. Cheeks, 223 A.2d 291, 423 Pa. 67. 

2X1. U.S.—Roberts v. U.S., GA.Ark., 332 F.2d 892, 
cert den. 85 S.Ct. 1344, 380 U.S. 980, 14 L.Ed.2d 

274. 

Ariz.—State v. Woolery, 378 P.2d 751, 93 Ariz. 76. 
Ky.—Preston v. Com., 406 S.W.2d 398, 29 A.L.R.3d 
1387, cert. den. 87 S.Ct 886, 386 U.S. 920, 17 
LEd.2d 792. 

OkL—Wolf v. State, Cr., 375 P.2d 283. 

Wash.—State v. Canida, 480 P,2d 800, 4 Wash.App. 

275. 

2.28. Del—Littlejohn v. State, 219 A.2d 155, 9 Sto- 
rey 291. 

Kan.—State v. Blake, 495 P.2d 905, 209 Kan. 196. 
Mo.—GJJS. dted in Stephen v. Lindell Hosp., 681 

S. W M 503, 507. 

R.L—State v. Vaccaro, 298 A2d 788, 111 R.I. 59. 
Wis.—State v. Smith, 153 N.W.2d 538, 36 Wis.2d 584. 
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230. Ky.—Preston v. Com., 406 S.W.2d 398, 29 A.L. 
R.3d 1387, cert. den. 87 S.Ct. 886, 386 U.S. 920, 
17 LEd.2d 792. 

Mont—State v. Medicine Bull, 445 P.2d 916, 152 Mont 

34. 

N.M.—State v. Apodaca, App., 453 P.2d 764, 80 N.M. 
244. 

Pa.—Com. v. Cheeks, 223 A.2d 291, 423 Pa. 67. 
Tex.—Fowler v. State, Cr., 379 S.W,2d 345. 

231. Ala.—Lang v. State, 122 So.2d 526,40 Ala.App. 
705, revd. on oth. grds. 122 So.2d 533, 271 Ala. 1. 

Tex—Fak v. Stale, Cr., 432 S.W.2d 912. 

232. Ariz.—State v. Zaragosa, 430 P.2d 426, 6 Ariz. 
App. 80-State v. Vfllalobos, 430 P.2d 723, 6 
Ariz. App. 144. 

Cal.—People v. Beraalley, 8 CaLRptr. 375, 185 C.A.2d 
326. 

Colo.—Balltrip v. People, 401 P.2d 259, 157 Colo. 108. 
Fla.—Appell v. State, App., 250 So.2d 318. 

Ill.—People v. Jones, 186 N.E2d 314, 26 D1.2d 300. 
Mich.—People v. Hungate, 183 N.W.2d 634, 27 Mich. 
App. 496. 

Neb.—State v. Worley, 132 N.W.2d 764, 178 Neb. 232. 
Pa.—Com. v. Friedman, 165 A.2d 678, 193 Pa.Super. 
640. 

R.I.—State v. Nordstrom, 244 A.2d 837, 104 R.I. 471. 
Tex.—Fowler v. State* Cr., 379 S.W.2d 345. 
Voluntary and spontaneous 
OkL—Wolf v. State, Cr., 375 P.2d 283. 

233. Cal.—People v. Washington, 81 CaLRptr. 5,459 
P.2d 259, 71 G2d 117a 39 A.L.R.3d 541. 

ID.—People v. Parisie, 287 N.E2d 310, 5 IIl.App.3d 
1009. 

Iowa—State v. Tebo, 127 N.W.2d 646, 256 Iowa 449. 
Okl.—Sevier v. State, Cr., 355 P.2d 1018. 

Pa.—Com. v. Flex, 229 A.2d 485, 209 Pa.Super. 482. 
Wash-State v. Canida, 480 P.2d 80a 4 Wash.App. 
. 275-State v. McGee, 495 P.2d 67a 6 Wash.App. 
668 . * 

234. IU—People v. DcArmond, 284 N.E2d 474, S 
IILApp.3d 831. 

La.—State v. Brevdle, 270 So.2d 852. 
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N.Y.—People v. Sostre, 418 N.Y.S.2d 662, 70 A.D.2d 
40, affd. 416 N.E2d 1038, 51 N.Y.2d 958, 435 
N.Y.S.2d 702. 

2.35. Ill.—People v. House, 217 N.E.2d 566, 69 Ill. 
App.2d 324, cert. den. 87 S.Ct. 1041, 386 U.S. 964, 
18 L.Ed.2d 113. 

Iowa— State v. Crawford, 202 N.W.2d 99. 

R.I.—State v. Vaccaro, 298 A.2d 788, 111 RI. 59. 
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2J6. Ala.—Lang v. State, 122 So.2d 526, 40 AlaApp. 
705, revd. on oth. grds. 122 So.2d 533, 271 Ala. 
1—Price v. State, 128 So.2d 109, 41 AlaApp. 239. 
Fla.—Appell v. State, App., 250 So.2d 318. 

Pa.—Com. v. Cheeks, 223 A.2d 291, 423 Pa. 67. 

2.37. U.S.—Roberts v. U.S., C.A.Ark„ 332 F.2d 892, 
cert. den. 85 S.Ct. 1344, 380 U.S. 980, 14 L.Ed.2d 
274. 

D.C.—Baber v. U.S., C.A., 324 F.2d 390, 116 U.S.App. 
D.C. 358, cert. den. 84 S.Ct. 1139, 376 U.S. 972, 12 
L.Ed.2d 86. 

Iowa—State v. Torrence, 131 N.W.2d 808, 257 Iowa 
182. 

Mich.—People v. Hungate, 183 N.W.2d 634, 27 Mich. 
App. 496. 

Or.—State v. Herrera, 386 P.2d 448, 236 Or. 1. 

Wis.—State v. Smith, 153 N.W.2d 538, 36 Wis.2d 584. 

238. R.I.—State v. St. Jean, 469 A.2d 736. 

239. Ill.—People v. Parisie, 287 N.E.2d 310, 5 Ill. 
App.3d 1009. 

Mich.—People v. Hungate, 183 N.W.2d 634, 27 Mich. 
App. 496. 

Minn.—State v. Ellis, 136 N.W.2d 384, 271 Minn. 345. 
Pa.—Com. v. Soudani, 155 A.2d 227, 190 Pa.Super. 
628, affd. 159 A.2d 687, 398 Pa. 546, cert den. 81 
S.Ct. 177, 364 U.S. 886, 5 L.Ed.2d 107-Com. v. 
Bufalini, 186 A.2d 645, 200 Pa.Super. 85. 

Tex.—Tezeno v. State, Cr., 484 S.W.2d 374. 
Statement in response to question held inadmis¬ 
sible 

Ala.—Shaneyfelt v. State, 124 So.2d 466, 41 AlaApp. 
130. 

2.41. Colo.—Balltrip v. People, 401 P.2d 259, 157 
Colo. 108. 

Mere narratiye of past transaction as not admis¬ 
sible 

Ala.—Lang v. State, 122 So.2d 526, 40 Ala.App. 705, 
revd. on oth. grds. 122 So.2d 533, 271 Ala. 1. 

§ 662(4). Antecedent Acts and State¬ 
ments 

230. Ala.—Murphy v. State, App., 151 So.2d 800, 42 
AlaApp. 60. 

231. La.—State v. Sercovich, 165 So.2d 301, 246 La. 
503. 

Mich.—People v. O’Neill, 162 N.W.2d 490, 12 Mich. 
App. 164. * 

232. Ala.—Holifield v. State, 159 So.2d 65, 42 Ala. 
App. 209, cert. den. 159 So.2d 70, 276 Ala. 705. 

Cola—Schiffner v. People, 476 P.2d 756, 173 Colo. 123. 
N.C—State v. Clayton, 158 S.E2d 557,272 N.C. 377- 
State v. Sanders, 174 S.E2d 487, 276 N.C. 598, 
revd. on oth. grds. 91 S.Ct. 2290, 403 U.S. 948, 29 
LEd.2d 860, on remand 183 S.E2d 107, 279 N.C 
389. 

Circumstances leading up to homicide 

Alfc—Smith v. State, 203 So.2d 279, 44 Ala.App. 96. 
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233. La.—CJ3. quoted in State v. Reese, 194 So.2d 
729, 734, 250 La. 151, cert. den. 88 S.Ct. 485, 389 
U.S. 996, 19 L.Ed.2d 495. 

234. La.—CJ3. quoted in State v. Reese, 194 So.2d 
729,734, 250 La. 151, cert. den. 88 S.Ct. 485, 385 
U.S. 996, 19 L.Ed.2d 495. 


§ 662(5). Subsequent Acts and 
Statements 

2.61. Cal.—People v. Solomon, 82 Cal.Rptr. 215, 1 
CA3d 907. 

La.—State v, Sercovich, 165 So.2d 301, 246 La. 503. 
Md.—Lynch v. State, 236 A.2d 45, 2 Md.App. 546, 
cert. den. 89 S.Ct. 236, 393 U.S. 915, 21 L.Ed.2d 
200 . 

Mo.—State v. Jacks, 462 S.W.2d 744. 

Old.—Klinekole v. State, Cr., 572 P.2d 994. 

Tex.—'Tilley v. State, Cr., 462 S.W,2d 594. 

§ 662(6). Foundation for Admissi¬ 
bility; Knowledge 

2.70. Mo—State v. Hook, 432 S.W.2d 349. 

Wis.—Bertrang v. State, 184 N.W 2d 867, 50 Wis.2d 
702. 

t7L Ariz.—State v. Dixon, 489 P.2d 225, 107 Ariz. 
415. 

Fla.—CJ3. cited In Dey v. State, App., 182 So.2d 266, 
268. 

BL—People v. Poland, 174 N.E2d 804, 22 U1.2d 175. 
People v. Hill, 208 N.E2d 662, 60 Ill.App.2d 
239. 

Wis.—State v. Smith, 153 N.W.2d 538, 36 Wts.2d 584. 

§ 662(7). Competency of Declarant 
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2.80. Md.—Smith v. State, 252 A2d 277, 6 Md.App. 
581. 

Miss.—Eubanks v. State, 135 So.2d 183, 242 Miss. 372. 
NJ.—State v. Simmons, 247 A.2d 313, 52 N.J. 538, 
cert den. 89 S.Ct. 1779, 395 U.S. 924, 23 L.Ed.2d 
241. 

P&.-CJS. cited in Com. v. Marker, 25 D. & C.3d 119, 
136. 

S.D.—State v. Burtts, 132 N.W.2d 209, 212, 81 S.D. 
150. 

Wash.—State v. Lounsbery, 445 P.2d 1017, 74 Wash.2d 
659. 

231. Colo.—Lancaster v. People, 615 P.2d 720, 200 
Colo. 448. 

m.—People v. Miller, 373 N.E2d 1077, 15 Ul.Dec. 605, 
58 IU.App.3d 156. 

Mo — CJ3. cited in State v. Van Orman, 642 S.W.2d 
636, 639. 

232. Miss.—Eubanks v. State, 135 So.2d 183, 242 
Miss. 372. 

S.D.—State v. Burtts, 132 N.W.2d 209, 81 S.D. 150. 

§ 663. Other Offenses 

3. U.S.—Ross v. Maroney, C.A.Pa., 372 F.2d 53. 
GJJS. dted in U.S. v. Montgomery, 5 MJ. 832, 
835. 

Ala.—Scruggs v. State, Cr., 359 So.2d 836, writ den. Ex 
parte Scruggs 359 So.2d 843. 

Cal.—People v. Smith, 48 Cal.Rptr. 382, 409 P.2d 222, 
63 C.2d 779, cert. den. 87 S.Ct. 2119, 388 U.S. 913, 
18 L.Ed.2d 1353, reh. den. 88 S.Ct. 13, 389 U.S. 
893, 19 LJ&2d 211. 

Colo.—CiccareUi v. People, 364 P.2d 368, 147 Colo. 
413. 

Fla.—Marion v. State, App., 287 So.2d 419. 

Ga.—Williams v. State, 158 S.E2d 373, 22} Ox 773- 
King v. State, 198 S.E2d 305, 230 Ga. 581. 

Knight v. State, 212 S.E2d 464, 133 GaApp. 
808. 

Ill—People v. Sessions, 238 N.E2d 94, 95 Ill App. 2d 
17, app. after remand 270 N.E2d 40, 132 IU. 
App.2d 447. 

Ind.—Clay v. State, 346 N.E2d 574, 264 Ind. 495. 
Clinton v. State, 305 N.E2d 897, 159 Ind.App. 
189—Francis v. State, 316 N.E2d 416, 161 Ind. 
App. 371. 

Iowa-State v. Horn, 282 N.W.2d 717. 

Kan.—State v. Jackson, 565 P.2d 278, 222 Kan. 424. 
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La.—State v. Richard, 158 So 2d 828, 245 U. 465- 
State v Austin, 246 So 2d 12, 258 La. 273. 

Me—State v, Carlson, 304 A.2d 681. 

Mtnn.—State v. Wofford, 114 N.W.2d 267, 262 Minn. 

112 . 

Miss.—Brooks v. State, 242 So.2d 865—Davis v. State, 

431 So.2d 468. 

Mo.—State v. Carpenter, 436 S.W 2d 748—State v. 
Robb, 439 S.W.2d 510. 

Mont.—State v Rollins, 428 P.2d 462. 149 Mont. 481. 
NJ.—State v. Smith, 202 A.2d 461, 84 N J.Super 452. 
N.C.—State v. Humphrey, 196 S.E2d 516, 283 N.C. 
570. 

Okl—Grimes v. State, Cr., 365 P.2d 739—Carney v. 
State, Cr., 406 P.2d 1003—Adkisson v. State, Cr., 

432 P.2d 130-Crane v. State, Cr., 461 P 2d 986- 
Walker v. State, Cr. ( 513 P2d 1309—Bryant v. 
State, Cr, 521 P.2d 402— CJS. quoted at length in 
Edmondson \ State, Cr., 527 P.2d 190, 194—Mor¬ 
eau v. State, Cr., 530 P.2d 1061. 

Pa.—Com. v. Brown, 342 A.2d 84, 462 Pa. 578. 

Com. v. Stevens, 352 A.2d 509, 237 Pa.Super. 
457. 

Tenn.—Caruthers v. State, 406 S.W.2d 159, 219 Tenn. 

21 . 

Tex.—Beshears v, State, App,, 461 S.W.2d 122—Barber 
v. State, Cr., 462 S.W.2d 33—Ames v. State, Cr., 
499 S.W.2d 110—Edmondson v State, Cr., 527 
P.2d 190. 

Acquittal of other offense 

(2) Other statements, 

Mich.—People v. McClure, 185 N.W.2d 426, 29 Mich. 
App. 361. 

State not required to sift and separate evidence 
Mo.—State v. Cox, App., 508 S.W.2d 716—State v. 
Larkins, App., 518 S.W.2d 131—State v. Jackson, 
App., 519 S.W.2d 551. 

Notice guidelines 

La.—State v. Cureaux, App.5 Cir., 467 So.2d 1377. 
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4. Ala.—Johnson v. State, 133 So.2d 53, 272 Ala. 633. 

Shields v. State, Cr., 296 So.2d 786, 52 AlaApp. 
690, cert. den. 296 So.2d 793, 292 Ala. 749. 

Cal.—People v. Massey, 16 Cal.Rptr. 402, 196 C.A.2d 
230. 

Ga,—Campbell v. State, 141 SE.2d 186, 111 GaApp. 
219—Collins v. State, 213 S.E.2d 19, 133 GaApp. 
716. 

Ind.—Roddy v. State, 257 N.E2d 816, 254 Ind. 50. 
La.—State v. Davis, 311 So.2d 860. 

Miss.—Turner v. State, 141 So.2d 249, 244 Miss, 206. 
Mo.—CJ jS. dted in State v. Mathis, 375 S.W.2d 196, 
198. 

N.J.—State v. Jones, 227 A.2d 145, 94 N.J.Super. 137. 
N.C.—State v. Lowery, 213 S.E2d 255, 286 N.C 698, 
vac. in part on oth. grds. 96 S.Ct. 3203, 428 U.S. 
902, 49 L.Ed,2d 1206. 

Pa.—Com. v. Brown, 342 A2d 84, 462 Pa. 578. 

5. D.—State v. Burtts, 132 N.W.2d 209, 81 S.D. 150. 
Tenn.—CJJS. quoted in Coffman v. State, 466 S.W.2d 

241, 245, 3 Tenn.Cr.App 634, cert. den. 92 S.Ct 
689, 404 U.S. 1019. 30 L.Ed,2d 668. 

Tex.—Cameron v. State, Cr., 530 S.W.2d 841. 

W.Va.—State v. Spicer, 245 S.E2d 922. 

Statement showing commission of another crime 

N.J.—State v. Butler, 160 A.2d 8,32 N.J. 166, cert. den. 

80 S.Q. 1074, 362 U.S. 984, 4 L.Ed.2d 1019. 
5. Ga.—Thurmond v. State, 138 S.E2d 372, 220 Ga. 
277. 

La.—State v. Humphrey, 412 Sa2d 507, op. dissented. 
Sup., 431 Sa2d 751, app. after remand 445 So.2d 
1155. 

Mo.—State v. Mathis, 375 SW.2d 196. 

N.M.—State v. Mason, App., 448 P2d 175, 79 N.M. 
663. 

Okl.—Burks v. State* Cr.App., 594 P.2d 771. 
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5.5. Tex,—Catching v. State, Cr., 364 $.W.2d 691. 
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7.5. Mont.—State v. Rollins, 428 P.2d 462,149 Mont. 
481. 

Old—Adkisson v. State, Cr., 432 P.2d 130. 

8 . Ala.—Heard v. State, Cr., 333 $o.2d 679. 

Mo.—State v. Cox, 360 S.W.2d 668 . 

State v. Torrence, App., 519 S.W.2d 360. 

Tex.—Hart v. State, Cr., 447 S.W.2d 944. 

10. U.S.—Lipscomb v. Estelle, C.A.Tex., 507 F.2d 
708. 

Tex.—Reed v. State, Cr., 522 S.W.2d 916. 

12. Ala.—Flowers v. State, Cr., 259 So.2d 300, 47 
Ala.App. 613. 

Mich.—People v. Andriacd, 161 N.W.2d 435, 11 Mich. 
App. 482. 

Mean.—State v. Meidinger, 502 P.2d 58,160 Mont. 310. 
OkL—Wotchester v. State, Cr., 536 P.2d 995. 

14. Ga.—McKenzey v. State, 193 S.E2d 226, 127 
Ga.App. 304. 

Miss.—Ellis v. State, 255 So. 2 J 325. 

Tex.—Jones v. State, Cr., 470 S.W.2d 874. 

17. Ala.—Johnson v. State, Cr., 335 So.2d 663, cert, 
den. 335 So2d 678, cert den. 97 S.Ct 649, 429 
U.S. 1026, 50 L.Ed.2d 629. 

Ga.—Dye v. State, 127 S.E2d 674, 218 Ga. 330—Thur- 
mood v. State, 138 S.E2d 372, 220 Ga. 277. 

ML—People v. Weger, 185 N.E 2 d 183, 25 I11.2d 370. 
Ky.—Salisbury v. Com., 417 S.W.2d 244. 

Miss.—Gray v. State, 375 So2d 994, cert den. 100 S.Ct. 
2975,446 U.S. 988, 64 LEd.2d 847, reh. den. 101 
S.CL 30, 448 U.S. 912, 65 L.Ed.2d 1174. 

Mo.—State v. Williams, 369 S.W. 2 d 408-State v. Gray, 
478 S.W.2d 654. 

Old.—Patrick v. State, Cr., 502 P.2d 1289. 
la.—Com. v. Roes, 195 A-2d 81, 413 Pa. 35. 

Tex.—Cook v. State, Cr., 398 S.W.2d 284, cert. den. 86 
S.Ct. 1599, 384 U.S. 966, 16 L.Ed.2d 678-Nelson 
v. State, Cr., 511 S.W^d 18. 
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X9. Mich.—People v. Smedley, 194 N.W.2d 383, 386 
Mich. 508. 

Old.—Futcril v. State, Cr., 501 P.2d 901. 

20. Tenn.—Arnold v. State, Cr., 563 S.W.2d 792. 
2L Ala.—Clonts v. State, 186 So.2d 745,43 AJa.App. 
213. 

DL—People v. Alexander, 216 N.R2d 180, 69 Ill. 
AppJd 27. 

Ind.—Carver v. State, 183 N.E2d 592, 243 Ind. 183. 
Tenn.—Rnssefl v. State, Cr., 489 S.W.2d 535. 

Tex.—Anderson v. State, Cr, 486 S.W.2d 569—Ellard 
v. State, Cr, 509 S.W.2d 622. 

2X3. Ariz.—State v. Farrell, 399 P.2d 915, 1 Ariz. 
App. Ill 

Ga.—Wallace v. State, 215 SJE. 2 d 703, 134 Ga.App. 
708. 

La.—State v. Richard, 158 So. 2 d 828, 245 La. 465. 
Mich.—People v. Castillo, 266 N.W.2d 460, 82 Mich. 
App. 476. 

Mo.— State v. Tammoos, App., 522 S.W.2d 648. 

OkL—Davis v. State, Cr, 560 P.2d 1051. 

Tex.—Evans v. State, Cr, 401 S.Wld 601 
22. Ariz,—State v. Wallen, App*, 560 P.2d 1262, 114 
Ariz. 355. 

Co»a—White v. People, 494 P.2d 585, 177 Cola 386. 
Ga.—WflHams v. State, 158 S.E2d 373, 223 Ga. 773. 
OL-Peoplc v. Crocker, 183 N.E2d 161, 25 m.2d 51 
People v. Lilly, 291 N3.2d 207, 9 IlLApp.3d 46, 
affiL in part, revd. in part on oth. grids. 309 N.E2d 
1, 56 HL2d 493. 

Ind.—Roddy v. State, 257 N.E2d 816, 254 Ind. 50. 
La.—State v. Shaffer, 257 Sa2d 121, 260 La. 60S. 
Mich.—People v. McKee, 151 N.W. 2 d 869, 7 Mich. 
App. 296. 

Mo-Slate v. Warren. 366 S.Wld 311—State v. Ad¬ 
as* 465 S.WJd 536. 

NX-State v. Smith, 202 A3d 461, 84 NJ.Super. 452. 
S.C—State v. Brooks, 111 S.E2d 686 , 235 S.C 344, 
cert. den. and app. dbm. 81 S.CL 707, 363 U.S. 
300, 5 LXd2d 689. 


23, Ill.—People v. Tucker, 255 N.E2d 31, 118 Ill. 
App.2d 136. 

La.—State v. Boyd, 359 So.2d 931. 

Miss.—Hosey v. State, 300 So.2d 453. 

Mo.—State v. Macon, App., 547 S.W.2d 507. 

N.M.—State v. Crump, 484 P.2d 329, 82 N.M. 487. 
Tex.—Smallwood v. State, Cr., 464 S.W.2d 846—Nash 
v. State, Cr., 467 S.W.2d 414—Holcomb v. State, 
Cr., 484 S.W.2d 929, cert. den. 93 S.Ct. 1404, 410 
U.S. 940, 35 L.Ed.2d 606. 

Other things taken 

( 2 ) Other matters. 

Tex.—Pennington v. State, Cr., 364 S.W.2d 376. 

Armed robbery 

La.—State v. Williams, 269 SoXf 232, 263 La. 755. 
Old.—Kupiec v. State, Cr., .493 P.2d 444. 

23.5. Mo.—State v. Dalton, App., 587 S.W.2d 644. 
Tex.-James v. State, Cr., 418 S.W.2d 513. 

23.10. Nev.—Allan v. State, 549 P.2d 1402, 92 Nev. 
318. 

26. Mo.—State v. Jones, App., 523 S.W.2d 152. 

§ 664. -Prior Offenses 
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34. U.S.-U.S. v. Hatcher, C.A.Tex., 423 F.2d 1086, 
cert. den. 91 S.Ct 35, 400 U.S. 848, 27 LEd2d 
86 . 

CXS. dted in U.S. v. Montgomery, 5 MJ. 832, 
835. 

Ala.—Beecher v. State, Cr., 320 So.2d 716, 56 Ala.App. 
212, cert. den. 320 So.2d 726, 294 Ala. 752, revd. 
3l0 So.2d 727, 294 Ala. 674, on remand 320 So.2d 
737, 56 Ala-App. 727. 

Ga.—King v. State, 198 S.E2d 305, 230 Ga. 581., 
McKenzey v. State, 188 S.E2d 116, 125 Ga.App. 
508. 

HI.—People v. Hanson, 359 N.E2d 188, 3 IlLDec. 778, 
44 IlLApp.3d 977. 

Ind.—Land v. State, 367 N.E2d 39, 174 Ind.App, 302. 
Ky.—Rigsby v. Com., 495 S.W.2d 795. 

La.—State v. Robinson, 302 So.2d 270—State v. Mays, 
315 So.2d 766. 

Mich.—People v. Koehler, 221 N.W. 2 d 398, 54 Mich. 
App. 624, app. after remand 230 N.W.2d 15, 59 
Mich.App. 654. 

Mo.—State v. Warters, 457 S.W.2d 808. 

State v. Booker, App., 517 S.W.2d 937. 

Mont—State v. Hensley, 554 P.2d 745, 171 Mont 38. 
Okl.—Franks v. State, Cr., 514 P.2d 92—Curtis v. State, 
Cr., 518 P.2d 1288. 

Pa.—Com. v. Davenport, 428 A.2d 647, 286 PtSuper. 

212 . 

Tex.—Warden v. State, Cr., 366 S.W.2d 786, cert. den. 
84 S.Ct 162, 375 U.S. 886 , 11 LEd.2d 116-Buster 
v. State, Cr., 470 S.W.2d 887-Calverley v. State, 
Cr„ 511 S.WJd 60. 

Prior convictions and pending charges 

Mich.—People v. Andrews, 218 N.W.2d 379, 52 Mich. 
App. 719, revd. in part on oth. grds. 220 N.W. 2 d 
36, 392 Mich. 775. 

Admission not abuse of discretion 

Mich.—People v, Andrews, 218 N.W.2d 379, 52 Mich. 
App. 719, revd. in part on oth. grds. 220 N.W.2d 
36, 392 Mich. 775. 

Unfair prejudice 

Cola—People v. Jackson, 627 P.2d 741. 

35. La.—State v. James, 396 So.2d 1281. 

Tex.—Moore v. State, Cr., 380 S.W.2d 626. 

§ 665. -Subsequent offenses 

.36. Ala.—Ex parte Bayne, 375 So.2d 1239, on re¬ 
mand, Cr.App,, 375 So.2d 1244. 

Ga.—Bell v. State, 216 S.E2d 279, 234 Ga. 473, cert 
dism. 96 S.Ct 302, 423 U.S. 940, 46 LEd.2d 273. 

Knight v. State, 212 S.E2d 464, 133 Ga.App. 
808. 

Ind.—Thomas v. State, 328 N.E2d 212, 263 Ind. 198. 
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Ky.—Rigsby v. Com., 495 S.W.2d 795. 

La.—State v. Frazier, 283 So.2d 261. 

Mich.—People v. Burke, 196 N.W.2d 830, 38 Mich. 
App. 617—People v. Aldridge, 209 N.W.2d 796 ,47 
MicLApp. 639. 

N.C—State v. Lowery, 213 S.E2d 255, 286 N.G 698, 
vac. in part on oth. grds. 96 S.Ct. 3203. 

Okl.—Terhume v. State, Cr., 530 P.2d 557. 

S.D.—State v. Bonrud, 240 N.W.2d 77, 90 SD. 185. 
Tenn.—Ellison v. State, Cr., 549 S.W.2d 691. 

Tex.—Johnson v. State, Cr., 510 S.W.2d 944. 

page 680 

37. Mich.—People v. Flynn, 287 N.W.2d 329, 93 
Mich.App. 713. 

Tex.—Powers v. State, Cr., 508 S.W.2d 377. 

§ 666. Acts and Statements of Ac¬ 
cused 

38. U.S.—Rogers v. U.S., GA.Fla., 334 F.2d 83, cert 
den. 85 S.Ct 892, 380 U.S. 915, 13 L.Ed.2d 800, 
reh. den. 85 S.Ct 1102, 380 U.S. 967, 14 LEd.2d 
157. 

Ala.—Jones v. State, Cr., 276 So.2d 647, 50 AloApp. 
61 

Fla.—Powell v. State, App., 208 So.2d 146. 

La.—State v. Roche, 341 So.2d 348. 

Mich.—People v. Randall, 201 N.W.2d 292, 42 Mich. 
App. 187. 

Mo.—State v. Pflugradt, App., 463 S.W.2d 566. 
N.Y.—People v. Perment, 216 N.Y.S.2d 634,13 A.D.2d 
842. 

Okl.—Wade v. State, Cr., 624 P.2d 86 . 

Tex.—Thompson v. State, Cr., 365 S.W.2d 792—Fowler 
v. State, Cr., 379 S.W.2d 345. 

Answer to question 

Tex.—Hill v. State, Cr., 420 S.W.2d 408—Jones v. 
State, Cr., 458 S.W.2d 654. 

Statutory warnings held inapplicable to res ges¬ 
tae statements 

La.—State v. Clouatre, 264 So.2d 595, 262 La. 651- 
State v. Johnson, 268 So.2d 620, 263 La. 461 
Tex.—Ramos v. State, Cr., 419 S.W.2d 359—Hill v. 
State, Cr„ 420 S.W.2d 408—Brown v. State, Cr., 
437 S.W.2d 828, cert den. 89 S.Ct. 850, 393 U.S. 
1089, 21 L.Ed. 2 d 782—Paisley v. State, Cr., 453 
S.W2d 475—Brown v. State, Cr., 477 S.W.2d 617. 
Factors considered 

NX—State v. Williams, 254 A.2d 538, 106 NXSuper. 
170. 

Rnles governing confessions and admissions af¬ 
ter arrest inapplicable 

Tex.—Jones v. State, Cr., 458 S.W.2d 654. 

39. Cal.—People v. Haskell, 8 Cal.Rptr. 228, 185 
GA2d 267. 

N.Y.—People v. Somas, 327 N.Y.S.2d 779, 68 Misc.2d 
450. 

Burden of showing spontaneity 

Mo.—State v. Pflugradt, App. 463 S.W.2d 566. 

40. U.S.—U.S. v. D’Anna, GA.N.Y., 450 F. 2 d 1201. 

U.S. v. Phelps, D.GKy. 572 F.Supp. 262. 
Self-serving declarations or acts 
( 1 ) Mass.—Com. v. White, 352 N.E2d 904, 370 
Mass. 703. 

The Miranda decision does not pro¬ 
hibit the introduction of res gestae 
statements made prior to a warning as 
to rights. 40 * 5 

40.5. Tex.—Parsley v. State, Cr., 453 S.W.2d 475— 
Dunlap v. State, Cr., 462 S.W.2d 591—Lucas v. 
State, Cr.. 463 S.W.2d 200. 

However, a statement subject to ex¬ 
clusion by virtue of the Miranda deci¬ 
sion may not be salvaged by being 
denominated as “res gestae.” 40,10 
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40.10. U.S.—Brown v. Beto, D.GTex., 338 F.Supp. 
1358. affd., CA.. 468 F.2d 1284. 

§ 667. — After Offense 
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47. U.S.—Sablowski v. U.S., C.A.N.M., 403 F.2d 347 
—Campos v. U.S., C.A.Cal., 409 F.2d 567. 

Ala.—Bond v. State, 202 So.2d 173, 44 AlaApp. 65— 
Kilpatrick v. State, Cr., 285 So.2d 516, 51 AlaApp. 
352, cert den. 285 So.2d 525, 291 Ala, 628. 

Cal—People v. Cartwright 159 CalRptr. 543, 98 
CA.3d 369. 

Oa.—Luke v. State, 207 S.R2d 213, 131 GaApp. 799, 
revd. on oth. grds. 209 S.E2d 165,232 Ga. 815, on 
remand 210 So.2d 176. 

Ind.—Kiefer v. State, 169 N.E2d 723, 241 Ind. 176, 
cert den. 81 S.Ct. 1089, 366 U.S. 914, 6 L.Bd.2d 
238. 

Rodman v. State, 292 N.R2d 288, 155 lnd.App. 
224. 

La.—State v. Curry, 270 So.2d 484, 263 La. 997-State 
v. Williams, 326 So.2d 815. 

Md.—Hicks v. State, 238 A.2d 577, 3 Md.App. 225. 
Mich.—People v. Durkee, 120 N.W.2d 729, 369 Mich. 
618. 

People v. Henderson, 180 N.W.2d 903, 25 Mich. 
App. 28. 

N.Y.—People v. Batten, 334 N.Y.S.2d 546, 40 A.D.2d 
549, affd. 290 N.R2d 148, 31 N.Y.2d 737, 338 
N.Y.S.2d 109. 

N.C.—State v. Tilley, 232 S.R2d 433, 292 N.C 132. 
Old.—Wolf v. State, Cr., 375 P.2d 283—Neely v. State, 
Cr., 528 P.2d 342—Fleming v. State, Cr., 536 P.2d 
987. 

Pa.—Com. v. Bufalini, 186 A.2d 645, 200 Pa.Super. 85. 
Tex.—Wright v. State, Cr., 396 slw.2d 127—Fisk v. 
State, Cr., 432 S.W.2d 912—Lamberson v. State, 
Cr., 504 S.W.2d 894. 

Wash.—State v. Jaime, 384 P.2d 363, 62 Wash.2d 610. 

Preliminary showing as to voluntary statement 
as not required 

Ala.—Lindsay v. State, 125 So.2d 716, 41 AlaApp. 85, 
cert stricken 125 So.2d 725, 271 Ala. 549, cert 
den. 81 S.Ct 1656, 366 U.S. 933, 6 L.Ed.2d 392, 
reh. den. 81 S.Ct 1934, 366 U.S. 978, 6 LEd.2d 
1269. 

Intoxicated condition 

Mich.—People v. Campbell, 186 N.W.2d 49, 30 Mich. 
App. 43. 
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48. UR—U.S. v. Mclndre, GATex., 461 F.2d 1092 
—UR v. Moore CAMd., 484 F.2d 1284. 

N.C—State v. Anderson, 216 S.E2d 166, 26 N.CApp. 
422, cert den. 217 S.R2d 667, 288 N.C. 243. 

Factors of self-seiring statement considered 

Tex.—Singletary v. State, Cr., 509 S.W.2d 571 

49. Ala.—Hall v. State, Cr., 275 So.2d 374, 49 Ala. 
App. 695—Roynica v. State, Cr., 309 So.2d 475, 
54 AlaApp. 436, cert. den. 309 $o2d 485, 293 
Ala. 772, cert den. 96 S.Q. 111, 423 U.S. 858,46 
LEd.2d 85. 

HI—People v. Lilly, 291 N.R2d 207, 9 IU.App.3d 46, 
affd. in part revd. in part on oth. grds. 309 N.R2d 
1, 56 H1.2d 493. 

Kan.—State v. Neil, 454 P.2d 136, 203 Kan. 473. 
Mich.—People v. Griffin, 145 N.W.2d 414,4 Mich App. 
604—People v. Meyer, 208 N.WJd 230, 46 Mich. 
App. 357. 

t N.M.—State v. La Rue, 353 P.2d 367, 67 N.M. 149. 
’ Okl—Griffin v. Stare Cr., 453 P- 2 d 278. 

Tex.—Warren v. State, Cr., 514 S.W.2d 458. 

Necessity of Miranda warnings negated by non- 
respo neiv e answer 
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50. Ala.—Hopkins v. State, Cr.. 269 So.2d 175, 49 
AlaApp. 159. 

Cal—People v. Cruz, 70 Cal.Rptr. 603, 264 C.A.2d 
350. 

Md.—Quiles v. State, 243 A.2d 661, 4 Md.App. 354— 
Shedrick v. State, 271 A.2d 773, 10 MdApp. 579. 
Mo.—State v. O'Neal, 436 S.W.2d 241. 

Tex.—Richard v. State, Cr., 524 S.W 2d 67. 

Self-serving letters as not admissible 
Cal.—People v. Jackson, 6 CalRptr. 505, 183 CA.2d 
332. 

Exculpatory statement not admissible 

Ind.—Cain v. State, 300 N.R2d 89, 261 Ind. 41. 
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50.5. Mich.—People v. Parks, 226 N.W.2d 710, 57 
MichApp. 738. 

NJ.—State v. Williams, 254 A.2d 538, 106 NJ-Super. 
170 

51. Ala.—Richardson v. State, 139 So.2d 627,41 Ala. 
App. 556. 

Tex.—Heath v. State, Cr., 375 S.W.2d 909-Spann v. 
State, Cr., 448 S.W.2d 128. 

52. U.S.—King v. U.S., CA.Cal., 348 F.2d 814, cert, 
den. 86 S.Ct. 314, 382 U.S. 926, 15 L.Ed.2d 339. 

Iowa—State v. Everett, 157 N.W.2d 144. 

Tex.—Heath v. State, Cr, 375 S.W.2d 909-Smith v. 
State, Cr., 397 S.W.2d 70, cert. den. 86 S.Ct 1965, 
384 US. 1024, 16 L.Ed.2d 1028—Fisk v. State, Cr., 
432 S.W.2d 912—Spann v. State, Cr., 448 S.W.2d 
128. 

Superior to rules of exclusion of confessions 
Tex.—Kimble v. State, 353 S.W.2d 442, 172 Tex.Cr.R. 
31. 

Formalities of confession, etc. 

Tex.—Wright v. State, Cr., 388 S.W.2d 194—Fisk v. 
State, Cr., 432 S.W.2d 912. 

53. U.S.-U.S. v. Knife, CAS.D., 592 F.2d 472. 
Ala.—Floyd v. State, CrApp., 375 So.2d 277, writ 

quashed 375 So.2d 280, cert den. 100 S.Ct. 1030, 
444 U.S. 1079, 62 L.Ed.2d 762. 

Alaska—State v. Agoney, 608 P.2d 762. 

Colo.—People v. Gilkey, 507 P.2d 855, 181 Colo. 103. 
Ga.—Dye v. State, 127 S.E.2d 674, 218 Ga. 330. 

Fountain v. State, 220 $.R2d 705, 136 GaApp. 
229. 

Ill—People v. Jones, 186 N.K2d 314, 26 I11.2d 300. 
People v. Ferrara, 221 N.R2d 144, 75 IllApp.2d 
346. 

Mo.—CJR quoted in State v. Sampson, 408 S.W.2d 
84, 88—State v. Durham, 418 S.W.2d 23. 

State v. Pflugradt, App., 463 S.W.2d 566. 

N.C.—State v. Mitchell, 190 S.E.2d 430, 15 N.CApp. 

431, cert den. 195 SR2d 691, 283 N.C. 259. 
Okl—Jones v. State, Cr., 488 P.2d 593. 

Pa.—Com. v. Rose, 401 A.2d 1148, 265 PaJuper. 159. 
Tex.—Warren v. State, Cr., 367 S.W.2d 685. 

54. Ala.—CJJS. quoted In Lackey v. State, 123 So.2d 
186, 190, 41 AlaApp. 46, cert. den. 123 So.2d 191, 
271 Ala. 699. 

Oa.—Caito v. State, 204 S.R2d 765, 130 GaApp. 831. 
HL—People v. Wright, 313 N.E2d 666, 20 IH.App.3d 
1039. 

Jvlich.—People v. Bean, 151 N.W.2d 878, 7 MichApp. 
402—People v. O’Neill, 162 N.W.2d 490, 12 Mich. 
App. 164. 

Mo.—CJR quoted in State v. Sampson, 408 S.W.2d 
84, 88. 

State v, Pflugradt, App., 463 S.W.2d 566. 

Okl—Winn v. State, Cr., 488 P.2d 1338—Lott v. State, 
Cr., 491 P.2d 337. 

Tex.—Waites v. State, Cr., 401 S.W.2d 243—Korb v. 
State, Cr., 402 S.W,2d 166—Gonzales v. Stare Cr., 
410 S.W,2d 435, cert. den. 87 S.Ct. 2044, 387 U.Sis 
925, 18 L.Ed.2d 982—Moore v. State, Cr., 440 
S,W.2d 643—Spann v. State, Cr., 448 S.W.2d 128. 
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Res gestae of arrest 

(1) Tex.—DeHart v. State, Cr., 468 S.W.2d 435— 
Boatright v. State, Cr., 472 S.W.2d 765—Davis v. State, 
Cr., 516 S.W.2d 157. 

(4) Other instances. 

III.—People v. Dickman, 253 N.E2d 546, 117 Ill. 
App.2d 436. 

Mich.—People v. Griffin, 145 N.W.2d 414,4 MichApp. 
604. 

Tex.—Dominguez v. State, Cr., 506 S.W.2d 880—Hill v. 
State, Cr., 518 S.W.2d 810. 
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55. Mo.—CJJS. quoted In State v. Sampson, 408 
S.W.2d 84, 89. 

56. Mo.—CJJS. quoted In State v. Sampson, 408 
S.W.2d 84, 89. 

§ 668. -Before Offense 

57. U.S.—U.S. v. Dellinger, CAI1L, 472 F.2d 34a 
cert. den. 93 S.Ct. 1443,410 U.S. 97a 55 LEd.2d 
706-U.S. v. Calvert, CA.Mo., 523 F.2d 895, cert 
den. 96 S.Ct 1106, 424 U.S. 911, 47 L.E42d 314. 

Fla.—Lawrence v. State, App., 294 So.2d 371. 

Ga.—Watts v. State, 238 S.E2d 894, 239 Ga. 725. 
Ind.—Patton v. State, 179 N.R2d 867, 242 Ind. 477. 
Kan.—State v. Cox, 587 P.2d 890, 225 Kan. 143. 
La.—State v. Johnson, 186 So.2d 565, 249 La. 205- 
State v. Smith, 250 So.2d 724, 259 La. 515-State 
v. Ford, 254 So.2d 457, 259 La. 1037. 

Md.—Gunn v. Stale, 243 A2d 15, 4 MdApp. 379. 
Mich.—People v. Province. 302 N.W.2d 330, 103 
MichApp. 69. 

Mo.—State v. McClure, App., 504 S.W.2d 664. 

N.J.—State v. Lyle, 375 A2d 629, 73 NJ. 403. 

Okl.—Swarb v. State, Cr., 358 P.2d 850—Walters v. 
State, Cr., 455 P.2d 702—Lott v. State, Cr., 491 
P.2d 337. 

Tex.—Veevere v. State, 354 S.W.2d 161, 172 Tex.Cr.R. 
161 

Hostility 

Ala.—Beard v. State, Cr., 337 So.2d 1372. 

Events occurring during single confrontation 
Old.—Carter v. State, Cr., 698 P.2d 21 
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58. Ala.—Garrison v. State, 213 So.2d 369, 44 Ala. 
App. 463, cert. den. 213 So.2d 374, 282 Ala. 726, 
cert. den. 89 S.Ct. 690, 393 U.S. 1051,21 L.Ed.2d 
693. 

Cal—People v. Enriquez, 11 Cal.Rptr. 889,190 CA2d 
481, cert den. 82 S-Ct 634, 368 UR 1001 7 
LEd.2d 540. 

Mich.—People v. McKinney, 237 N.W.2d 215,65 Mich. 
App. 131. 

58R Ala.—Cranmore v. State, 129 So.2d 121, 41 
AlaApp. 276. 

Ariz.—State v. Wiffitt, 409 P.2d 727, 2 ArizApp. 443. 
Miss.—Eubanks v. State, 419 So.2d 1330. 

Mo.—State v. Cox, App., 590 S.WJ2d 378. 

Mont.—State v. Coffins, 582 P.2d 1179, 178 Mont 36. 
N.M.—State v. Hunt, App., 497 P.2d 755, 83 N.M. 753, 
cert den. 497 P.2d 741 83 N.M. 740. 

§ $ 69 . -Contemporaneous with 

Offense 

61. Ala.—West v. State, 163 SoJd 221 42 AlaApp. 
312. 

Ariz.—CJR cited In State v. Valdez, 534 P.2d 449, 
451 23 ArizApp. 518, 

Fla.—State v. Johnson, App., 382 So.2d 765. 

Ga.—Durham v. State, 254 S.E2d 359, 243 Ga. 408. 
HI.—People v. Calcaterra, 213 N.E2d 27a 33 Bl2d 
541, app. dism . cert den. 87 S.Ct 65, 385 UR 7, 
17 LEd.2d 8. 

Ind.—Trinkk v. State, 284 N.R2d 816, 259 Ind. 114— 
Adams v. State, 314 N.E2d 53, 262 Ind. 220. 
Iowa—CJR quoted in State v. Lyons, 210 N.W.2d 
543, 545—CJR quoted in State v. Oppedal 232 


Tex.—Beasley v. State, App.ll Dist., 683 S.W.2d 132, 
review ref. 
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N.W.2d 517, 521—C.J.S. quoted in State v. 
Thompson, 365 N.W.2d 40, 43. 

Ljl—S tate v. Palmer, 206 So.2d 485, 251 La. 759—State 
v. Rutledge, 250 So.2d 734, 259 La. 544—State v. 
Richmond, 278 So.2d 17—State v. Henry, 309 
So.2d 132. 

Mich.—People v. Keiswetter, 151 N.W.2d 829, 7 Mich. 
App. 334. 

Mo.—State v. Page, 395 S.W.2d 146—State v. Selman, 
433 S.W.2d 572. 

NJ—State v. Sense, 350 A2d 262, 138 N,J.Super. 80. 
N.M.—State v. Mottola, App., 504 P.2d 22, 84 N.M. 

414. 

N.C.—State v. Davis, 145 S.E2d 7, 265 N.C. 720, cert. 

den. 86 S.Ct. 1344, 384 U.S. 907, 16 L.Ed.2d 360. 
Ohio-State v. Spears, 387 N.E2d 648, 58 Ohio App.2d 
11, 12 0.0.3d 26. 

Old.—Ray v. State, Cr., 510 P.2d 139S-Miller v. State, 
Cr., 522 P.2d 642—Moreau v. State, Cr., 530 P.2d 
1061. 

Term.—Shaw v. State, Cr, 540 S.W.2d 272. 

Tex.—Christesson v. State, 353 S.W.2d 218, 172 Tex. 
Cr.R. 27—Kimble v. State, 353 S.W.2d 442, 172 
Tex.Cr.R 31—Fields v. State, Cr., 402 S.W.2d 
740—Sheldon v. State, Cr. 510 S.W.2d 936—Har- 
ryman v. State, Cr., 522 S.W.2d 512. 

Appearance, etc. 

Ala.—Harmon v. State, Cr., 258 So.2d 917,47 AlaApp. 
576. 

Testimony putting defendant’s character in Issue 
Ga—Bostic v. State, 326 S.E2d 849, 173 Gx-App! 494. 
Testimony of accomplices 
D.C.—U.S. v. Leonard, C.A, 494 F.2d 955, 161 U.S. 
App.D.C 36, app. after remand 523 F.2d 1177, 173 
U.S.App.D.C 228. 
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Ariz.—GJJ5. dted in State v, Valdez, 534 P.2d 449, 
452, 23 ArizApp. 518. 

Iowa—CJ jS. quoted In State v. Lyons, 210 N.W.2d 
543, 545. 

62. Iowa—CJJS. quoted in State v. Thompson, 365 
N.W.2d 40, 43. 

63. Tenn.—Arterbum v. State, 391 S.W.2d 648, 216 
Tenn. 240. 

§ 670. Acts and Statements of Per¬ 
son Injured 
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61 U.S—U.S. v. Thomas, CAOhio, 455 F.2d 320. 
Ala.—Dean v. State, Cr., 307 SoJd 77, 54 AlaApp. 
270. 

Ariz.—State v. Evans, 454 P.2d 976, 104 Ariz. 434- 
State v. Tocatto, 485 P.2d 556, 107 Ariz. 231, cert, 
den. 92 S.CL 325, 404 U.S. 957, 30 L.Ed.2d 274. 
OL—People v. Butler, 57 CaLRptr. 798, 249 C.A.2d 
799—People v. Lares, 68 CaLRptr. 144, 261 
CAJd 657—People v, Ferguson, 81 CaLRptr. 418, 
1 CA3d 68. 

D.C—UA v. Barnes, C.A, 464 F.2d 828, 150 U.S. 
App.D.G 319, cert den. 93 S.Q. 1514, 410 U.S. 
986, 36 L.EdJd 183. 

Haynes v. District of Columbia, App., 204 A2d 
574, 

Fla.—Gray v. State, App., 184 So.2d 206. 

Ga.—Wflliams v. State, 240 S.E2d 890, 144 GaApp. 
130. 

HL—People v. Porterfield, 268 N.R2d 537, 131 ID. 
AppJd 167-People v. Was, 318 N.E2d 309, 22 
IflApp.2d 859. 

Iowa—CJjS. dted fat State v. Drosos, 114 N.W2d 526, 
532, 253 Iowa 1151 

la.—State v. Welch, 198 So2d 902, 250 La. 719—State 
v. Sneed, 328 So.2d 126. 

Ml—Price v. State. 245 A2d 600, 5 MdApp. 127— 
Metz v. Stale, 262 A.2d 331, 9 MdApp. 15—Har- 
nish v. State, 266 A.2d 364, 9 MdApp. 546. 
Maas.—Com. v, Tracy, 207 N.E2d 16, 349 Mast. 87. 
cert.den.86S.CL 1936,384 U.S. 1022, 16 LEd.2d 
1023. 


Mich—People v. Spaulding, 202 N.W.2d 450, 42 Mich. 
App. 492. 

Mo.—State v. Hook, 432 S.W.2d 349. 

State v. Pflugradt, App., 463 S.W.2d 566. 
Mont.-State v. Bradford, 575 P.2d 83, 175 Mont. 545. 
Neb.—State v. Brown, 202 N.W.2d 591, 189 Neb. 319. 
N.H.—State v. Martineau, 324 A.2d 718, 114 N.H, 552. 
N.J.—State v. Driver, 183 A.2d 655, 38 NJ. 255. 
N.Y.—People v. Wortherly, 416 N.Y.S.2d 594, 68 
A.DJd 158. 

N.C—State v. Higgens, 192 S.E2d 93, 16 N.C.App. 
434, cert. den. 192 S.E.2d 837, 282 N.C. 428, cert, 
den. 93 S.Ct. 3023, 412 U.S. 952, 37 L.Ed.2d 1005. 
OkL-Grimes v. State, Cr., 365 P.2d 739-Martin v. 
State, Cr., 449 P.2d 275. 

Pa—Com. v. Edwards, 244 A.2d 683, 431 Pa. 44. 
RI—State v. Nordstrom, 244 A.2d 842, 104 R.I. 480. 
S.G—State v. Blackburn, 247 S.E.2d 334, 271 S.C. 324. 
Tex—Davidson v. State, Cr., 386 S.W.2d 144—Goad v. 
State Cr., 464 S.W.2d 129—Scott v. State, Cr., 471 
S.W.2d 379. 

Va—Jackson v. Com., 237 S.E.2d 791, 218 Va. 490. 
Wis—Bertrang v. State, 184 N.W.2d 867, 50 Wis.2d 
702. 

Prosecution for rape or assault to rape 

Ariz.—State v. Boodry, 394 P.2d 196, 96 Ariz. 259, 
cert. den. 85 S.Ct. 448, 379 U.S. 949, 13 L.Ed.2d 
546. 

Ga—Watson v. State 219 S.E2d 763, 235 Ga. 461. 
ID—People v. Leyva, 361 N.E2d 763, 5 IU.Dec. 440, 47 
IU.App.3d $3. 

La—State v. Hills, 129 So.2d 12, 241 La. 345. 

RI—State v. Harrington, 171 A.2d 72, 93 EI. 36. 
Tex—Linton v. State 346 S.W.2d 320, 171 Tex.Cr.R. 
213. 

Declarant only five years of age 

Or.—State v. Hutchison, 353 P.2d 1047,222 Or. 533, 83 
A.LJL2d 1361. 

Prosecution for larceny 

Md—'Van v. State 230 A.2d 109, 1 MdApp. 347. 

Infant 

Colo—People v. Stewart, 568 P.2d 65, 39 Colo.App. 
142. 

Ga—Johnson v. State 236 S.E2d 552, 142 GaApp. 
560. 

Tex.—Ortega v. State Cr., 500 S.W.2d 816. 

Wash.—State v. Bloomstrom, 529 P.2d 1124, 12 Wash. 
App. 416. 

Excited utterances 

Mich.—People v. Pottruff, 323 N.W.2d 402, 116 Mich. 
App. 367. 

NJ.—State v. Newsome 426 A.2d 68, 177 NJ.Supcr. 
221 . 

Pa.—Com. v. Galloway, 448 A2d 568, 302 Pa^uper. 
145. 

Wash.—State v. Bloomstrom, 529 P.2d 1124, 12 Wash. 
App. 416, 

65. U.S—U.S. v. Earley, C.A.Iowa, 657 F.2d 195. 
Ala.—Williams v. State 279 So.2d 478, 291 Ala. 213. 
Davis v. State Cr., 283 So.2d 650, 51 AlaApp. 
200 . 

Ariz.—State v. Ritchey, 490 ?2d 558, 107 Ariz. 552. 

State v. Hunt, 406 P.2d 208, 2 ArizApp. 6. 
Arit—Singleton v. State 623 S.W.2d 180, 274 Ark. 126, 
cert. den. 102 S.Ct. 1996, 456 U.S. 938, 72 LEd.2d 
458, cert den. 103 S.Ct. 184, 459 US. 882, 74 
LEiZd 149. 

CaL—People v. Panky, 147 CaLRptr. 341, 82 GA.3d 
771 

D.C—U.S. v. Glenn, GA., 473 F.2d 191, 154 U.SApp. 
D.C. 61. 

Ga—McBride v. State 167 S.E2d 374, 119 GaApp. 
418—G A. J. v. State 195 SEld 225, 127 Ga, 
App. 813. 

UL—People v. Watson, 329 N,R2d 511 28 UlApp.3d 
786. 

Iowa—CJS. dted in State v. Drosos, 114 N.W.2d 526, 
531 253 Iowa 1152. 

La—State v. Major, 318 So.2d 19. 


Neb.—State v. Brown, 202 N.W.2d 591, 189 Neb. 319. 
N.H—State v. LaClair, 433 A.2d 1326, 121 N.H. 74L 
NJ.—State v. Lyle 375 A 2d 629, 73 NJ. 403. 

N.C—State v. Cawthome 227 S.E2d 528, 290 N.C 
639. 

Pa.—Com. v. Galloway, 448 A2d 568, 302 Fa.Super. , 
145. , 

EL—State v. Carraturo, 308 A.2d 828, 112 R.I. 179, 
Tex.—Watson v. State Cr, 532 S.W.2d 619, 

W.Va—State v. Young, 273 S.E2d 592. 
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66. Ark.—Brockwell v. State 645 S.W.2d 60, 260 
Ark. 807. 

Colo—People v. Lowe 565 P.2d 1352, 39 ColoApp. 
311 

Fla.—Appell v. State App, 250 So.2d 318. 

Iowa—CJS. dted In State v. Drosos, 114 N.W.2d 526, 
532, 253 Iowa 1152. 

67. U.S—U.S. v. Narciso, D.CMich, 446 F.Supp. 
252. 

Ala.—Langford v. State, Cr, 312 So.2d 65, 54 AlaApp. 
659. 

D.C—Bandoni v. U.S, MunApp, 171 A.2d 748. 
Fla.—McRae v. State App, 383 So.2d 289—Kennedy 
v. State App, 385 So.2d 1020. 

Ga.—Clark v. State 237 S.E2d 459, 142 GaApp. 851. 
Ill—People v. Harrison, 185 N.E2d 244, 25 IlL2d 407. 
La—State v. Willis, 131 So.2d 792, 241 La. 796-State 
v. Jacobs, 281 So.2d 713. 

Me—State v. True 438 A.2d 460. 

Mich.—People v. Gee 278 N.W.2d 304, 406 Mich. 279. 
Nev.-Gibbons v. State, 629 P.2d 1196, 97 Nev. 299. 
Or—State v. Mahoney, 575 P.2d 681, 33 OrApp. 73. 
Pa.—Com. v. Green, 409 A2d 371, 487 Pa. 322. 

S.D.—State v. Percy, 117 N.W.2d 99, 80 S.D. 1. 
Tenn.—State v. Williams, CrApp, 598 S.WJd 830. 
Va.—Goins v. Goto, 237 S.E2d 136, 218 Va. 285. 
Too remote 

Fla.—Carver v. State App, 344 So.2d 1328. 

Ga—Watson v. State 219 S.E2d 763, 235 Ga. 461. 
69. La.—State v. Williams, 331 So.2d 467. 

71. Cal—People v. Marchialette 119 CaLRptr. 816, 
45 GA.3d 974. 

72.5. Md—Roberts v. State 241 A.2d 903, 4 Md. 
App. 209. 

Civil or criminal applicability 

Ill—People v. Gant, 317 N.E2d 564, 58 IU.2d 178. 

Determinative factors 

Or.—State v. Wilson, 532 P.2d 825, 20 OrApp. 553. 

§ 671 . -After Offense 
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73. U.S—U.S. v. MerrilL CAS.D, 484 FJd 168, 
cert. den. 94 S.CL 594,414 U.S. 1077, 38 LEd.2d 
484. 

Shaffer v. Field, D.CCal, 339 F.Supp. 997, affd. 
GA., 484 F.2d 1196. 

Ala.—Ciervo v. State 342 So.2d 394, writ denied Ex 
parte Ciervo, Cr, 342 So.2d 403. 

Ariz—State v. Lopez, 484 P.2d 1045, 107 Ariz. 214. 
Cal—People v. Williams, 162 CaLRptr. 748, 102 

C. A.3d 1018-People v. Brown, 167 CaLRptr. 557, 
110 GA3d 24. 

Del—Littlejohn v. State, 219 A2d 155, 9 Storey 291, 
disapproving State v. Trusty, 40 A 766, 1 Penne- 
will 319. 

D.C—Baber v. U.S., GA, 324 F.2d 390, 116 U.S.App. 

D. C. 358, cert den. 84 S.Ct. 1139, 376 U.S. 972, 12 
L.Ed.2d 86—U.S. v. Kearney, GA, 420 F.2d 170, 
136 U.SApp.D.C. 328. 

Fla.—State v. Williams, 198 SoJd 21. 

Johnson v. State App., 314 So.2d 248. 

Ga.—Zilinmoa v. State 216 S.E2d 830, 234 Ga. 535. 
Salleywhite v. State 210 S.E2d 334, 133 Ga. 
App. 170. 

m—People v. Damen, 193 N.E2d 25, 28 IU.2d 464. 
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People v. Freeman, 251 N.E.2d 310, 113 Ill. 
App.2d 7. 

Ind.—Arnold v. State, 383 N.E2d 461, 178 IndApp. 
614. 

Iowa— CJjS. cited in State v. Drosos, 114 N.W.2d 526, 
532, 253 Iowa 1152. 

Kaiu-State v. Griffin, 469 P.2d 417, 205 Kan. 370. 
Ky.—Ferguson v. Com., 401 S.W.2d 225, cert. den. 87 
S.Ct. 302, 385 U.S. 938, 17 L.Ed.2d 217 
La.— State v. St. Amand, 274 So.2d 179. 

Md.—Stevens v. State, 192 A.2d 73, 232 Md. 33, cert, 
den. 84 S.Ct. 160, 375 U.S. 886, 11 L.Ed.2d 115. 

Sears v. State, 264 A.2d 485, 9 MdApp. 375— 
Moore v. State, 338 A.2d 344, 26 MdApp. 556. 
Mass.— Com. v. Winter, 402 N.R2d 1372, 9 Mass.App. 
511 

Mich.—People v. Thomas, 165 N.W.2d 879, 14 Mich. 
App. 642. 

Mo.—State v. Sutton, 454 S.W.2d 481. 

Neb.—State v. Red Feather, 289 N.W.2d 768, 205 Neb. 
734. 

N.H.—State v. Plummer, 374 A.2d 431, 117 N.H. 320. 
N.M.—State v. Gunthoipe, App., 469 P.2d 160, 81 
N-M. 515. 

N.Y—People v. Williams, 281 N.Y.S.2d 906, 28 
A.D.2d 819. 

N.C—State v. Johnson, 239 S.E.2d 829, 294 N.C 288. 
Ohio-State v. Antffl, 197 N.E.2d 548, 176 Ohio St. 61. 
Old.—Martin v. State, Cr., 449 P.2d 275—Munn v. 
State, Cr., 459 P.2d 628. 

Or.—State v. Crawley, 410 P.2d 1011 242 Or. 601. 
Pa.—Com. v. Edwards, 244 A.2d 683, 431 Pa. 44— 
Com. v. Cooley, 348 A.2d 103, 465 Pa. 35. 

R.I.—State v. Nordstrom, 244 A.2d 842, 104 R.I. 480. 
Torn—Shelton v. State, 460 S.W.2d 869, 3 Tenn.Cr. 
App. 310. 

Tex.—McLane v. State, Cr., 379 S.W.2d 339—Harris v. 
State, Cr., 425 S.W.2d 642—Williams v. State, Cr., 
439 S.W.2d 846. 

Utah—State v. McMillan, 588 P.2d 162. 

Wis—Lov* v. State, 219 N.W.2d 294, 64 Wis.2d 431 

Bribery 

(2) Other instances. 

Pa.—Com. v. Friedman, 165 A.2d 678, 193 Pa.Super. 
640. 

Kidnapping 

U.S.—U.S. V. Fountain, C.A.S.D., 449 F.2d 629, cert. 

den. 92 S.Ct 981, 405 U.S. 929, 30 LEd.2d 802. 
Iowa—State v. Stevens, 289 N.W.2d 591 
La.—State v. Edwards, 287 So.2d 518. 

Burglary of habitation 

Tex.—Giesen v. State* App.5 Dist, 688 S.W.2d 176. 
Assault with deadly weapon and mayhem 
Cal—People v. Bemalley, 8 Cal.Rptr. 375, 185 C.A.2d 
326. 

Robbery 

Ala.—Dozier v. State, Cr., 337 So.2d 148. 

Ariz—State v. Kevil, 527 P.2d 285, 111 Ariz. 240. 
D.C.—Harrison v. U.S., 407 A.2d 683, on reh. 435 A2d 
734. 

111.—People v. House, 217 N.E.2d 566, 69 IU.App.2d 
324, cert. den. 87 S.Ct 1041, 386 U.S. 964, 18 
L.Ed2d 113—People v. Townsend, 250 N.E.2d 
169, 111 Ul.App.2d 316. 

Iowa—State v. Redding, 169 N.W.2d 788. 

Md.—Parker v. State, 254 A2d 381, 7 M<LApp. 167, 
cert, den. 91 S.Ct 1670, 402 U.S. 954, 29 L.Ed.2d 
150—White v. State, 326 A.2d 219, 23 MdApp. 
151. 

Mich.—People v. Baker, 151 N.W.2d 217, 7 MichApp. 
7. 

Neb.—State v. Brawn, 206 N.W.2d 331, 190 Neb. 96. 
N.Y.—People v. Hughes, 393 N.Y.S.2d 96, 56 A.D.2d 
954. 

Tout—White v. State, Cr., 497 S.W.2d 751. 

“Freeh complaint” rule 

Mass.—Com. v. King, 441 N.E.2d 248, 387 Mass. 464. 


N.J.—State v. Balles, 221 A.2d 1, 47 N.J. 331, app. 
disra., cert. den. 87 S.Ct. 2120, 388 U.S. 461, 18 
L.Ed2d 1321. 

Larceny 

N.J.—State v. Romero, 231 A.2d 830, 95 NJ^uper. 
482. 

Sodomy 

Iowa—State v. Johnson, 152 N.W.2d 426, 260 Iowa 
1207. 

Mo.—State v. Smith, App., 540 S.W.2d 189. 
Uncertainty as to time interval 
Fla.—Wakeman v. State, App., 237 So.2d 61. 

73.5. Ala.—Lang v. State, 122 So.2d 526,40 AlaApp. 
705, revd. on oth. grds. 122 So.2d 533, 271 Ala. 
1—Price v. State, 128 So.2d 109,41 AlaApp. 239. 
Ariz.—State v. Boodry, 394 P.2d 196, 96 Ariz. 259, 
cert. den. 85 S.Ct. 448, 379 U.S. 949, 13 L.Ed.2d 
546—State v. Owen, 416 P.2d 589, 101 Anz. 156, 
cert den. 87 S.Q. 2128, 388 U.S. 915, 18 LEd2d 
1356-State v. Dillon, 448 P.2d 89, 104 Ariz. 33. 
Ark.—Burris v. State, 580 S.W.2d 204, 265 Ark. 604. 
Cal?—People v. Mota, 171 Cal.Rptr. 212, 115 C.A.3d 
227. 

D.C.—Scott v. U.S., App., 412 A2d 364. 

Fla.—Watson v. State, 190 So.2d 161, cert den. 88 S.Q. 

339, 389 U.S. 960, 19 LEd.2d 369. 

Ga—Jackson v. State, 165 S.E.2d 711,225 Ga. 39, cert, 
den. 90 S.Ct 2248, 399 U.S. 934, 26 L.Ed.2d 
805—Price v. State, 211 S.E.2d 290, 233 Ga, 332. 
Idaho-State v. Hall, 397 P.2d 261, 88 Idaho 117- 
State v. Puckett, 401 P.2d 784, 88 Idaho 546. 
Ill,—!People v. Damen, 193 N.E.2d 25, 28 Hl2d 464. 
People v. Dery, 219 N.E.2d 536, 74 IlLApp.2d 
111 

Ind.—Block v. State, 356 N.R2d 683, 265 Ind. 569. 
Iowa-State v. Miller, 117 N.W.2d 447, 254 Iowa 545- 
State v. Torrence, 131 N.W.2d 808, 257 Iowa 182. 
Ky.—Cook v. Com., 351 S.W.2d 187. 

La.—State v. Madison, 258 So.2d 863, 261 La. 35— 
State v. Brown, 302 So.2d 290. 

Mich.—People v. Dermartzex, 185 N.W.2d 33, 29 
Mich.App. 213, affd. 213 N.W.2d 97, 390 Mich. 
410. 

Minn.—State v. Brown, 153 N.W.2d 229, 278 Minn. 
186—State v. Zaccardi, 159 N.W.2d 108, 280 
Minn. 291. 

Neb.—State v. Escamilla, 227 N.W.2d 852, 193 Neb. 
503. 

N.H.—State v. Martineau, 324 A.2d 718, 114 N.H. 552. 
NJ—State v. Simmons, 247 A.2d 313, 52 NJ. 538, 
cert den. 89 S.Q. 1779, 395 U.S. 924, 23 LEd2d 
241. 

N.Y.—People v. Vicaretti, 388 N.Y.S.2d 410, 54 AX>.2d 
236. 

N.G—State v. Cox, 157 S.R2d 142, 271 N.C. 579. 
Or.—State v. DeLorme, 495 P.2d 1208, 9 Or.App. 245. 
S.Q—State v. Qufflien, 207 S.E2d 814, 263 S.C. 87. 
Tenn.—Rockett v. State, Cr., 475 S.W.2d 561. 

Tex.—Duncan v. State, 339 S.W.2d 220,170 Tex.Cr.R. 
132—Ortega v. State, Cr., 462 S.WJd 296—Gray 
v. State, Cr. 477 S.W.2d 635—Price v. State, Cr., 
496 S.W2d 103. 

Vt.—State v. Shattuck, 450 A.2d 1122, 141 Vt 523. 
Wash.—State v. Bray, 594 P.2d 1363, 23 Wash App. 
117. 

Elapsed time 

(2) Ariz.—State v. Randolph, 408 P.2d 397, 99 Ariz. 
253. 

R.I.—State v. Clark, 308 A2d 792, 112 R.I. 270-State 
v’. Howard, 339 A.2d 259, 114 R.L 731. 

(3) Five minutes. 

Ill.—People v, Alexander, 298 N.E.2d 355, 11 El. 
App.3d 782. 

(4) Other periods of time. 

U.S.—U.S. v. Iron Shell, CA.S.D., 633 F.2d 77, cert, 
den. 101 S.Q. 1709, 450 U.S. 1001, 68 LEd2d 
203. 

Or.—State v. WUson, 532 P.2d 825, 20 OrApp. 553. 
Pa.—Com. v. Gore, 396 A.2d 1302, 262 Pa^uper. 540. 
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73.10. Ga.—Horn v. State, 231 S.E.2d 414, 140 Ga. 
App. S92. 

Mass.—Com. v. Wilson, 426 N.E2d 162, 12 MassApp. 
942. 

Mich.—People v. Davison, 163 N.W.Zd 10, 12 Mich. 
App. 429. 

R. I —State v. Nordstrom, 244 A.2d 837,104 R.1.471- 

State v. Nordstrom, 244 A.2d 842, 104 R.I. 480. 

S. C.—State v. Gulledge, 287 S.R2d 448, 277 S.C. 368. 
Wash.—State v. Canida, 480 P2d 800, 4 WasbApp. 

275. 

Wis.—State ex reL Harris v. Schmidt, 230 N.W.2d 890, 
69 Wis.2d 668. 

73.15. U.S.—Roberts v. U.S., CAArk., 332 F.2d 
892, cert. den. 85 S.Ct 1344, 380 U.S. 980, 14 
LEd.2d 274—Government of Virgm Islands v. 
Dyches, cert den. 95 S.Q. 1579, 421 VS. 917, 43 
LEd.2d 783. 

Ala.—Smoot v. State, Cr.App., 381 So.2d 668. 

Ariz.—State v. Morrow, 493 P.2d 119, 108 Ariz. 108. 
Ark.—Smith v. State, 536 S.W.2d 289, 259 Ark. 703. 
Cal.—People v. Bazaure, 44 Cal.Rptr. 831, 235 CA.2d 
21, cert den. 86 S.Ct. 1951, 384 U.S. 1026, 16 
LEd.2d 1032, reh. den. 87 S.Q. 21, 385 U.S. 892, 
17 LEd.2d 125. 

Colo—Dolan v. People. 449 P.2d 828, 168 Colo. 19. 
Ga.—Jones v. State, 170 S.R2d 305, 120 GaApp. 295— 
McKinney v. State, 175 S£.2d 893, 121 GaApp. 
815. 

El.—People v. Kelley, 193 S,R2d 21, 29 IU.2d 53. 
People v. Scott, App., 270 N.E.2d 87, 132 ID. 
App.2d 822, affd. 288 N.R2d 478, 52 DI.2d 432, 
cert den., 93 S.Ct. 1406,410 U.S. 941, 35 LEd.2d 
607. 

Ind.—Teague v. State, 379 N.R2d 418, 269 Ind. 103. 
La.—State v. Hodgeson, 305 So.2d 421. 

Md—Long v. State, 240 A,2d 620, 3 MdApp. 638. 
Miss.—Gamble v. State, 183 So.2d 172, 254 Miss. 822. 
Mont,—State v. Caryl, 543 P.2d 389, 168 Mont. 414. 
NJ.—State v. Sands, 350 A2d 274, 138 NJ.Super. 103, 
affd. 386 A.2d 378, 76 NJ. 127. 

N.C—State v. Hunt, 222 S.R2d 234,289 N.C 403, vac. 
in part on oth. grds. 97 S.Ct 46, 429 U.S. 809, 50 
L.Ed2d 69. 

Old—Pettigrew v. State, Cr., 554 P.2d 1186. 

Pa—Com. v. Cheeks, 223 A.2d 291,423 Pa. 67-Com. 
v. Crews, 239 A.2d 350, 429 Pa. 16, app. after 
remand 260 A.2d 771, 436 Pa. 346—Com. v. Ed¬ 
wards, 244 A.2d 683, 431 Pa. 44. 

R.I.—State v. Bradshaw, 221 A2d 815, 101 R.L 233. 
Tenn.—Roberts v. State, 474 S.W.2d 152, 4 Tenn.Cr. 
App. 505, cert. den. 92 S.Q. 1618,406 U.S. 908,31 
LEd2d 819. 

Tex.—Bradford v. State, Cr., 372 S.W.2d 336-Seay v. 

State, Cr., 395 S.W.2d 40. , 

Wash—State v. Smith, 446 P.2d 571, 74 Wash.2d 744, 
vac. in part on oth. grds. 92 S.Ct. 2852, 408 VS. 
934, 33 L.Ed2d 747. 

W.Va—State v. Hamric, 151 S.R2d 252, 151 W.Va. 1. 

Elapsed time 

(1) Ga—Littles v. Balkcom, 264 S.R2d 219,245 Ga. 
285. 

Iowa-State v. McClain, 125 N.W.2d 764, 256 Iowa 
175, 4 ALR.3d 134. 

Me.—State v. Lafferty, 309 A.2d 647. 

Mass.—Com. v. Hampton, 221 N.R2d 766, 351 Mass. 
447. 

R.I.—State v. Benton, 413 A.2d 104. 

(2) N.Y.—People v. McCuUough, 425 N.Y.S2d 982, 
73 AJ3.2d 310. 

(3) Ala.—Jones v. State, Cr., 304 Sa2d 34, 53 Ala. 
App. 690, cert. den. 304 So.2d 38. 293 Ala. 761. 

(6) Other periods. 

U.S.—Government of Virgin Islands v. Dyches, CA. 
Virgin Islands, 507 FJd 106, cert den. 95 &Ct 
1579, 421 U.S. 917, 43 L.Ed2d 783. 

Ala.—Butler v. State, Cr., 309 So.2d 505, 54 AJaApp. 
468. 

Ariz.—State v. Woolery, 378 P,2d 751, 93 Ariz. 76. 
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Cal.—People v. Gonzales, 75 Cal.Rptr. 267, 269 C.A.2d 
586, cert. den. 90 S.Ct. 691, 396 U.S. 1044, 24 
L.Ed2d 687. 

D.C—Nicbohon v. U.E, App., 368 A.2d 561. 

Mich.—People v. Thomas, 165 N.W.2d 879, 14 Mich. 
App. 642—People v. Wallops, 230 N.W.2d 338, 60 
Mich. App. 124. 

Mont—State v. Medicine Bull, 445 P.2d 916,152 Mont. 
34. 

N.H.—State v. Plummer, 374 A.2d 431, 117 N.H. 320. 
N.C—State v. Bowden, 228 S.E.2d 414, 290 N.C. 702 
Pa.—Com. v. Stokes, 186 A.2d 5, 409 Pa. 289. 

Tex.—James v. State, 341 S.W.2d 436, 170 Tex.Cr.R. 
402. 

Statement in response to questions 
HL—People v. Pariae, 287 N.E2d 310, 5 IU.App.3d 
1009. 

Wk—Phifter v. State, 218 N.W2d 354, 64 Wis.2d 24. 
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73JO. U.E—U,S. v. Nick. C.A.Wash., 604 F.2d 
1199. 

Ala.—Lang v. State, 122 So.2d 526, 40 AlaApp. 705, 
rcvd on oth. gn& 122 So.2d 533, 271 Ala. 1. 
Cal—People v. Butler, 57 CaLRptr. 798, 249 C.A2d 
799. 

Fla.—Fitter v. State, App., 261 So,2d 512. 

Ga—Robinson v. State, 205 S.E2d 210, 232 Ga. 123. 

Ruff v. State, 208 EE2d 581, 132 Ga.App. 568. 
IB.—People v. Watson, 438 N.E2d 453, 63 Ul.Dec. 522, 
107 HLApp.3d 691. 

Kan.—State v. Owens, 504 P.2d 249, 210 Kan. 628. 
La.—State v. Noble, 342 So.2d 170. 

Md.—Smith v. State, 252 A.2d 277, 6 Md.App. 581. 
Mich.—People v. Woodward, 175 N.W.2d 842, 21 
MichApp. 549—People v. Vasquez, 197 N.W.2d 
840, 39 MichApp. 573. 

Minn.—State v. Turnbull, *127 N.W.2d 157, 267 Minn. 
428. 

Neb.—State v. Red Feather, 289 N.W.2d 768, 205 Neb. 
734. 

N.M.—State v. Apodaca, App., 453 P.2d 764, 80 N.M. 
244. 

Ohio—State v. Duncan, 373 N.E2d 1234,53 Ohio SL2d 
215, 7 0.0.3d 380. 

S.D.—State v. Percy, 137 N.W.2d 888, 81 S.D. 519. 
Tex.—Kyle v. State, Cr„ 365 S-W.2d 168—Bennett v. 
State, Cn, 382 S.W^d 930-Hudgeons v. State. 
Cr.* 384 $.W.2d 720. 

Wash.—State v. Pitts, 477 P.2d 642, 3 Wash-App. 748- 
State v. Bloomstrom, 529 PJd 1124,12 WashApp. 
416. 

Wk—State ex id. Harris v. Schmidt, 230 N.W.2d 890, 
69 Wk2d 668. 
niimil time 

(1) Ark—State v. Hughes, 456 P.2d 393, 104 Ariz. 
535. 

Or.—State v. Hutchison, 353 PJd 1047, 222 Or. 533, 83 
ALRJd 1361. 

Tex—Moench v. State, 341 EW.2d 653, 170 Tex.Cr.R. 
437—FretweH v. State, Cr.App,, 442 S.W.2d 393. 

(2) Ariz.—State v. Evans, 454 P.2d 976, 104 Ariz. 

434. 

(4) Other periods. 

J-fidi—People v. Edgar, 317 N.W.2d 675, 113 Mich. 
App. 528. 

Statement is response to questions 

III—People v. Montgomery, 311 N.E2d 361, 19 I1L 
App.3d 206. 

La.—State v. Morgan, 296 Sa2d 286. 

ED. —State v. Kiehn, 199 N.WJd 594, 86 S.D. 549. 
Pint opportm ri ty to speak with friendly adult 
La.—State v. Noble, 342 Sa2d 170-State v. Adams, 
394So2d 1204—State v. Prtstridge, 399 Sa2d 564. 
State v. Carimier, App. 4 Ck, 434 So. 2d 1199. 
74. Fk—Lamb v. State, App., 357 So.2d 437. 

Ga—WQfiams v. State, 240 S.E2d 890, 144 GaApp. 
130. 

Iowa— State v. Paulsen, 265 N.W^d 581. 

Lx—State v. WUHams, 331 Sa2d 467. 


Me.—State v. Stinson, 472 A.2d 416. 

Md.—Deloso v. State, 376 A.2d 873, 37 Md.App. 101. 
Mass.—Com. v. Rogers, 395 N.E2d 484, 8 MassApp. 
469. 

Mich.—People v. Sommerville, 299 N.W.2d 387, 100 
MichApp. 470. 

Mo.—State v. Hook, 432 S.W.2U 349. 

NJ.—State v. Simmons, 247 A.2d 313, 52 NJ. 538, 
cert. den. 89 S.Ct. 1779, 395 U.S. 924, 23 LEd.2d 
241. 

N.Y.—People v. Little, 371 N.Y.S.2d 726, 83 Misc.2d 
321, 

Ohio—State v. Woods, 352 N.E2d 598, 47 Ohio App.2d 
144, 1 0.0.3d 244. 

Or.—State v. Emery, 480 P.2d 445, 4 Or App. 527, app. 

after remand 495 P.2d 308, 8 Or.App. 630. 

Va—Lewis v. Com., 166 EE.2d 248, 209 Va. 602. 
Wash.—State v. Lopez, 631 P.2d 420, 29 Wash.App. 
836. 

In robbery prosecution 

N.Y.—People v. Hughes, 203 N.Y.S.2d 206, 11 A.D.2d 
874. 

Conclnsionary statement 
Mich.—People v. Barnes, 205 N.W.2d 591, 44 Mich. 
App. 488. 

74.5. Idaho-State v. Hall, 397 P.2d 261, 88 Idaho 
117. 

HI.—People v. Taylor, 268 N.E2d 865, 48 IlL2d 91. 
People v. Stewart, 264 N.R2d 557, 130 III. 
App.2d 623. 

Iowa—State v. Crawford, 202 N.W.2d 99. 

Ky.—Cook v. Com., 351 EW.2d 187—Cook v. Com., 
379 S.W.2d 228. 

La.—State v. Frazier, 357-So.2d 522. 

Me.—State v. True, 438 A.2d 460. 

Mich.—People v. Noble, 178 N.W.2d 118, 23 Mich. 
App. 100. 

Pa.—Com. v. Sanders, 394 A.2d 591,260 Pa.Super. 358. 
Tex.—Duncan v. State, 339 S.W.2d 220, 170 Tex.Cr.R. 
132. 

Time elapsed 

(3) Neb.—State v. Castor, 225 N.W.2d 420, 193 Neb. 

86 . 

(4) ID.—People v. Oparka, 245 N.R2d 69, 105 Ill. 
App.2d 158. 

(5) Other periods. 

Ariz—State v. Urbauer, 514 P.2d 717, 109 Ariz. 584, 
cert. den. 94 S.Ct. 1474, 415 U.S. 950, 39 L.Ed.2d 
566. 

74.10. Ark.—Phillips v. State, 408 S.WJ2d 883, 241 
Ark. 601. 

N.Y.—People v. Williams, 281 N.Y.S.2d 906, 28 
A.D.2d 819. 

Time elapsed 

(4) Other periods. 

Fla.—Williams v. State, App., 188 So.2d 320, cert. 

discharged, Sup., 198 Sa2d 21. 

Okl—Sevier v. State, Cr., 355 T2d 1018. 

Response to question by third person 
Ala—Shaneyfelt v. State, 124 So2d 466, 41 AkApp. 
130. 
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74.15. HI—People v. Smith, 204 N.R2d 577, 55 Ill. 
App.2d 480, app. after remand 234 N.E2d 31, 90 
HLApp.2d 310, cert. den. 91 S.Ct. 1623, 402 U.S. 
945, 29 LEd,2d 114. 

Me.—State v. Walton, 432 A.2d 1275. 

Md.—Hamish v. State, 266 A.2d 364, Md.App. 546. 

R. I—State v. Jalette, 382 A2d 526, 119 RJ. 614. 

S. D.—State v. Thorpe, 162 N.W.24 216* 83 ED. 499. 
Tex.—Patterson v. State, Cr., 458 S.W2d 658. 

Time elapsed 

(5) Other periods. 

Mich.—People v. Davison, 163 N.W.2d 10, 12 Mich. 
App. 429. 

Or.—State v. Waites, 490 P.2d 188, 7 OrApp. 137. 
Tex—Bennett v. State, Cr., 382 EW,2d 930. ** 
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77. Me.—State v. Chaplin, 286 A.2d 325. App. after 
remand 308 A.2d 873. 

78. Ill—People v. Thomas, 364 N.E2d 641,7 IllDec. 
480, 49 IU.App.3d 961. 

79. La—State v. Reese, 194 So.2d 729, 250 La. 151, 
cert. den. 88 S.Q. 485, 389 U.S. 996, 19 L.Ed.2d 
495. 

80. Ala—C.J.S. quoted at length in Hudson v. State, 
Cr., 333 So.2d 587, 590, revd. on oth. gnk, 333 
So.2d 592, on remand 333 So.2d 594. 

Ga—Clarke v. State, 144 S.R2d 90, 221 Ga. 206. 

§ $72. - Before Offense 
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83. Colo—Sowards v. People, 408 P.2d 441, 158 
Colo. 557. 

Fla.—Smith v. State, App. 311 So.2d 775. 

Ga.—Brawner v. State, 146 S.E2d 737, 221 Ga. 680, 
cert. den. 87 S.Ct. 298, 385 U.S. 936, 17 L,Ed.2d 
216—Elkins v. State, 152 S.R2d 377, 222 Ga. 746. 

HI—People v. Johnson, 236 N.E2d 388, 93 IUApp.2d 
184. 

Iowa—State v. O’Coimell, 275 N.W.2d 197. 

La.—State v. Whitfield, 219 So.2d 493, 253 La. 679- 
State v. Foreman, 240 So.2d 736, 256 La. 999- 
State v. Raymond, 245 So.2d 335, 258 La. 1, app. 
dism., cert. den. 92 S.Ct. 101, 404 U.S. 805, 30 
LEd.2d 38—State v. Ford, 254 So.2d 457, 259 La. 
1037. 

Mo.—State v. Booth, App., 515 S.W.2d 586. 

N.G—State v. Wilson, 188 S.R2d 695, 14 N.CApp. 
399, cert. den. 190 S.E.2d 473, 281 N.C. 627. 

Pa.—Com. v. Coleman, 326 A.2d 387, 458 Pa. 112, 74 
A.L.R.3d 954. 

Wash—State v. Canaday, 488 P.2d 1064, 79 Wash.2d 
647, vac. in part on oth. grds. 92 S.Ct. 2878, 408 
U.S. 940, 33 L.Ed.2d 764. 

W.Va.—State v. Young, 273 S.R2d 592. 

Declarations of intention to have abortion oper¬ 
ation 

(2) Other declarations. 

La—State v. Reese, 194 So,2d 729, 250 La. 131, cert, 
den. 88 S.Q. 485, 389 U.S. 996, 19 L.Ed.2d 495. 

Tape recorded radio transmissions 

Tenn,—Canady v. State, 461 EW.2d 53, 3 Tenn.Cr. 
App. 337. 

Threats 

Ark—BrockweU v. State, 545 S.W.2d 60, 260 Ark. 807. 

La.—State v. Walker, 296 So.2d 310. 

84. Colo.—Sowards v. People, 408 P.2d 441, 158 
Cola 557. 

Okl—Vnssnur v. State, Cr., 514 P.2d 673. 

W.Va.—State v. Gwinn, 288 S.R2d 533. 

85. Ala.—Stockard v. State, 391 So.2d 1060, on re¬ 
mand 391 So.2d 1065. 

Me—State v. Ellis, 297 A»2d 91, app. after remand 325 
A.2d 772. 

N.M—State v. Gunthorpe, App,, 469 P.2d 160, 81 
N.M. 515. 

Pa.—Com. v. Flex, 229 A.2d 485, 209 Pa.Super. 482. 

Tenn—Bivens v. State, 474 S.W.2d 431, 4 Tenn.Cr. 
App. 580. 

Tex.—Jones v. State, Cr., 515 S.W.2d 126. 

§ 673. Acts and Statements of Third 
Persons 
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87. U.S—Wilson v. U.E, CA.Wash., 313 F,2d 317, 
cert. den. 83 S.O. 1910, 374 U.S. 848,10 L.Ed.2d 
1068—Myers v. U.S., C.A.Ga., 377 F.2d 412, cert, 
den. 88 ED. 859, 390 U.S. 929, 19 LEd.2d 
994—U.S. v. Glasser, GA.N.Y., 443 F.2d 994, 
cert. den. 92 ECt 96, 404 U.E 854, 30 LEd.2d 
95. 

Ala—Mack v. State, Cr., 337 So.2d 74. 

Alaska—Thompson v. State, 444 P.2d 171. 

Ariz.—State v. Perry, App., 567 P.2d 786, 116 Ariz. 40. 
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Cal.— People v. Cooper, 64 CaLRptr. 282, 256 C.A.2d 
500, cert. den. 88 S.Ct. 1858, 391 U.S. 953, 20 
LEd.2d 867. 

Colo.— Fitzpatrick v. People, 412 P.2d 893, 159 Colo. 
485. 

Conn.—State v. Malena, Cir.A.D., 237 A.2d 572, 4 
Conn.Cir, 594. 

D.C.— Jackson v. U.S., C.A., 359 F.2d 260, 123 U.S. 
App.D.C. 276, cert. den. 87 S.Ct. 157, 385 U.S. 
877, 17 L.Ed.2d 104. 

FU.—Conner v. State, App., 356 So.2d 336. 

Ga.— McGee v. State, 173 S,E.2d 427, 121 Ga.App. 
221—Sheffield v. State, 183 S.R2d 525, 124 Ga. 
App. 295. 

Hawaii—State v. Iwasaki, 581 P.2d 1171, 59 Haw. 401. 
HI.—People v. Poland, 174 N.R2d 804, 22 I11.2d 175. 
Ky.—Hemphill v. Com., 379 S.W.2d 223. 

La.—State v. Simmons, 190 So.2d 83, 249 La. 647. 
Md.—Williams v. State, 242 A.2d 813, 4 Md.App. 342. 
Mass.—Com. v. Pearsall, 348 N.E.2d 428, 370 Mass. 

413. 

Mich.—People v. Garcia, 172 N.W.2d 888, 19 Mich. 
App. 465. 

Miss.—Eubanks v. State, 135 So.2d 183, 242 Miss. 371 
Mo.—GJ.S. quoted in State v. Talbert, 454 S.W.2d 1, 3. 
.State v. Wren, App., 498 S.W.2d 806—State v. 
Taylor, App., 508 S.W.2d 506. 

NJ.—State v. Graham, 283 A^d 321, 59 NJ. 366. 
N.M.—State v. Mottola, App., 504 P.2d 21 84 N.M. 

414. . 

N.Y.—People v. Cameron, 342 N.Y.S.2d 773, 73 
Misc.2d 790. 

N.C.—State v. Jarrette, 202 S.E.2d 721, 284 N.C. 625, 
vac. in part on oth. grds. 96 S.Ct 3205, 428 U.S. 
903, 49 L.Ed.2d 1206. 

OkL—GJJS. quoted In Williams v. State, Cr., 373 P.2d 
91, 96—Wafers v. State, Cr., 444 P.2d 825. 

Pa.—Com. v. Indelicato, 243 A.2d 137, 212 Pa.Super. 
240. 

S.C.—State v. Homewood, 128 $.R2d 98, 241 S.C. 231. 
Tenn—Rice v. State, 475 S.W.2d 178, 4 Tenn.Cr.App. 

600—Dodd v. State, Cr., 499 S.W.2d 942. 

Tex.—Slater v. State, 336 S.W.2d 167, 169 Tex.Cr.R. 
587—Echols v. State, Cr., 370 S.W.2d 892—Mar- 
shall v. State, Cr., 384 S.W.2d 893—Dark v. State, 
Cr., 406 S.W.2d 457—Anderson v. State, Cr., 454 
S.W.2d 740. 

Wash.—State v. Daba, 450 P.2d 183, 75 Wash.2d 234. 
Wis—State v. Lenarchick, 247 N.W.2d 80, 74 Wis.2d 
425. 

Iii rape prosecutions 

Or.—State v. Kendrick, 398 P.2d 471, 239 Or. 511 
Declarant's possible incompetency to testify at 
trial 

IU.—People v. Cherry, 411 N.R2d 61, 44 Bl.Dec. 155, 
88 IlLApp.3d 1048, 15 A.L.R.4th 1031 
Minn.—In re Chuesberg’s Welfare, 233 N.W.2d 887, 
305 Minn. 543. 

88 . Md—Recltard v. State, 234 A^d 630, 2 McLApp. 
311 

Mo.— CJS. quoted In State v. Talbert, 454 S.W.2d 1, 
3—Kansas City v. LaRose, 524 S.W.2d 112. 
OkL-CJA quoted in Williams v. State, Cr., 373 P.2d 
91, 96—Wafers v. State, Cr., 444 P.2d 825. 

Pa.—Com. v. McIntosh, 392 A.2d 704, 258 Pa.Super. 

101 . 

Tex.—Roseman v. State, Cr., 382 S.W.2d 261. 

Drug sale 

U—State v. Henry, 309 SoJd 131 
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89. Alaska—Watson v. State, 387 P.2d 289. 

Ariz—State v. Martin, 463 P.2d 63, 10? Arm. 265. 
Fla.—Dey v. State, App., 182 So.2d 266. 

La.—State v. Gibson, 359 So.2d 147, cert. den. 99 S.Ct. 
2038, 441 U.S. 926, 60 L.Ed.2d 400 , reh. den. 99 
S.CL 2872, 442 U.S. 935, 61 LEd.2d 305. 

Mass.—Com. v. French, 259 N.R2d 195, 357 Mass. 
356,46 A.L.R.3d 1106, vac. in part on oth. grds. 92 
S.Ct. 2846, 408 U.S. 936, 33 LEd.2d 754. 


Minn.—State v. Armstrong, 162 N.W.2d 357, 282 
Minn. 39. 

Mont.—State v. Swazio, 568 P.2d 124, 173 Mont. 440. 
Neb.—State v. Reed, 272 N.W.2d 759, 201 Neb. 800. 
Or.—State v. Nichols, 388 P.2d 739, 236 Or. 521. 
Pa.—Com. v. Bradshaw, 364 A.2d 702, 238 Pa.Super. 
22 . 

Tenn.—Montesi v. State, 417 S.W.2d 554, 220 Tenn. 
354. 

Wash.—State v. Hartnell, 550 P.2d 63, 15 Wash.App. 
410. 

90.5. IU.—People v. Fields 390 N.R2d 369, 28 III. 

Dec. 202, 71 IU.App.3d 888. 

N.C.—State v. Poole, 258 S.R2d 339, 298 N.C. 254. 
Pa.—Com. v. Bufelini, 186 A.2d 645, 200 Pa.Super, 85. 
Tenn.—Montesi v. State, 417 S.W.2d 554, 220 Tenn. 
354. 

90.10. IU— People v. Fields, 390 N.R2d 369, 28 
IU.Dec. 202, 71 IH.App.3d 888—People v. Cherry, 
411 N.R2d 61, 44 IU.Dec. 155, 88 Ul.App.3d 
1048, 15 A.L.R.4th 1032. 

§ 674. — After Offense 
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91. U.S.-U.S. V. Bell, C.A.Tenn., 351 F.2d 868, cert, 
den. 86 S.Ct. 1200, 383 U.S. 947, 16 L.Ed.2d 
210—Cox v. U.S., C.A.Kan., 449 F.2d 679, cert, 
den. 92 S.Ct. 1783, 406 U.S. 934, 32 L.Ed.2d 136. 
Ala.—McCaU v. State, Cr., 278 So.2d 225, 50 Ala.App. 
223. 

Cal—People v. Cooper, 57 Cal.Rptr. 588, 249 C.A.2d 
479. 

Colo—Young v. People, 488 P.2d '567, 175 Colo. 461. 
Ga.—Gaines v. State, 208 S.R2d 798, 232 Ga. 727. 
Gates v. State, 171 S.R2d 375, 120 Ga.App. 
518—Durham v. State, 198 S.E.2d 387, 129 Ga. 
App. 5. 

fll—People v. Rice, 248 N.R2d 745, 109 IU.App.2d 
391. 

Ind.—Spears v. State, 401 N.E2d 331, 272 Ind. 634, on 
reh. 403 N.R2d 828, 272 Ind. 647. 

Ky—Preston v. Com, 406 S.W.2d 398, 29 A.LR.3d 
1387, cert. den. 87 S.Ct. 886, 386 U.S. 920, 17 
LEd2d 792. 

La—State v. Madison, 258 So.2d 863, 261 La. 35- 
State v. Carvin, 308 So.2d 757. 

Me.—State v. Waite, 377 A.2d 96. 

Md—Reckard v. State, 234 A.2d 630,2 Md.App. 312— 
Thomas v. State, 349 A.2d 384, 29 Md.App. 45. 
Mich—People v. King, 228 N.W.2d 391, 58 MichApp. 
390-People v. Coppemol 229 N.W.2d 913, 59 
MichApp. 745. 

Minn.—State v. Berry, 309 N.W.2d 777. 

Miss—Martin v. State, 240 So.2d 132. 

Mo.—State v. Webb, App., 583 S.W.2d 536. 

Mont.—State v. Deshner, 489 P.2d 1290, 158 Mont. 
188. 

N.C.—State v. McKinney, 184 S.R2d 897, 13 N.C. App. 
214. 

Okl—Jones v. State, Cr, 488 P.2d 372—Neely v. State, 
Cr., 528 P.2d 342. 

Pa—Com. v. Parson, 401 A.2d 749, 485 Pa. 240. 

R. I—State v. Vaccaro, 298 A.2d 788, 111 R.L 59. 

S. D—State v. Wolford, 318 N:W.2d 7. 

Tenn—Dodd v. State, Cr., 499 S.W.2d 942. 

Tex.—Davidson v. State, Cr., 386 S.W.2d 144—Mankin 
v. State, Cr., 451 S.W.2d 236—Jones v. State, Cr., 
515 S.W.2d 126. 

Wash.—State v. Shelby, 418 P,2d 246. 

Wis.—State v. Smith, 153 N.W.2d 538, 36 Wis.2d 584- 
Sute v. Davis, 225 N.W.2d 505, 66 Wis.2d 636. 

Declaration of wife 

(2) Other instances. 

Ill.—People v. Toms, 310 N.R2d 780, 18 Ill.App.3d 
921. 

Iowa-State v. Galvan, 297 N.W.2d 344. 

Rule as to representation by counsel inapplica¬ 
ble 

Ariz—Stole v. Bray, 472 P.2d 54, 106 Ariz. 185. 
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92. U.S—Smith >. U.S.. CA.Ohio, 283 F2d 16, 87 
A.L.R.2d 394, cert den. 81 SCt. 808, 365 U.S. 
847, 5 L Ed. 2d 811 

Ala—Young >. State, Cr, 260 So 2d 406, 47 Ala.App 
674. 

Ariz—State v, Dixon, 489 P2d 225, 107 Anz. 415. 
Ark—Nelson v. Suite, 513 S.W.2d 496, 257 Ark. 1. 
Fla.—Jacobs v State, App, 380 So.2d 1093 
Ga.—Cobb v. State. 133 S.E.2d 596, 219 Ga. 388. 
Ill—People v Hill, 208 N.E2d 662, 60 II!.App.2d 
239-People v Jackson, 325 N.E 2d 450, 26 Ill. 
App.3d 618. 

Iowa—State v Miller, 204 N.W 2d 834 
La—State \. Nix, 327 So 2d 301, cert den 96 S.Ct, 
1732, 425 U.S. 954, 48 L.Ed.2d 198. 

Md—Early v. State, 282 A 2d 154, 13 Md App. 182. 
Neb—State v. Worley, 132 N.W.2d 7t4, 17S Neb 232 
N.H—State v. Nelson, 175 A.2d 814, 103 N H. 478, 
cert. den. 82 SCt. 1153, 369 U.S. 879, 8 L.£d.2d 

282, and 82 S.Ct. 1155, 369 US 881, 8 L,Ea2d 

283. 

N.C—State v. Sparks. 255 S.E.2d 373. 297 N.C. 314. 
Okl—Henderson v. State, Cr., 385 P2d 930. 

Or—State v. Herrera, 386 P.2d 448, 236 Or. 1. 

Pa.—Com. >. McIntosh, 392 A.2d 704, 258 Pa.Super. 

101 . 

S.C—State v. Hartfield, 252 S.E.2d 139, 272 S.C. 407. 
Tenn—Monts v. State, 379 S.W.2d 34, 214 Tenn. 171. 
Bivens v. State, 474 S.W.2d 431, 4 Tenn.Cr App. 
580. 

Tex—MarshaU v. State, Cr., 366 S.W.2d 572, app. after 
remand 384 S.W.2d 893. 

Utah—State v. Sanders, 496 P.2d 270, 27 Utah2d 354. 
Wash—State v. Brubaker, 385 P 2d 318. 62 Wash 2d 
964—State v. Garrison, 427 P.2d 1012, 71 Wash 2d 
312. 

Accomplice 

IU.—People v. Fulton, 339 N.R2d 1, 33 IIl.App.3d 984. 
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93. Ala—Svirbely v. State, Cr., 301 So.2d 219, 58 
Ala.App 452. 

Cal—People v. Wells, 9 Cal.Rptr. 384, 187 C.A,2d 324. 
IU—People v. Cherry, 411 N.RZd 61, 44 IU.Dec. 155, 
88 III App.3d 1048, 15 A.L.R.4th 1032. 

Ind.—Lay v. State, 329 N.E.2d 650, 164 Ind.App. 547. 
Ky—Preston v. Com., 403 S.W.2d 398, 29 A.L.R 3d 
1387, cert. den. 87 S.Ct. 886, 386 U.S. 920, 17 
LEd.2d 792. 

Mich—People v. Johnson, 226 N.W.2d 730, 58 Mich. 
App. 1. 

Mo.—State v. Mills, 465 S.W.2d 554. 

N.C—State v. Inck, 231 S.E2d 833, 291 N.C. 480. 
Tex.—Lucas v. State, Cr., 368 S.W.2d 605, cert. den. 84 
S.Ct. 271, 375 US. 925, 11 LEd.2d 167—Foote v. 
State, Cr., 463 S.W.2d 445. 

94. Ill.—People v. Ward, 380 N.E2d 883, 20 IU.Dec. 
674, 63 m.App.3d 864. 

Mich.—People v. Swann, 205 N.W.2d 281, 44 Mich. 
App. 329—People v. Washington, 270 N.W.2d 511, 
84 Mich,App. 750. 

N.Y—People v. Cepeda, 403 N.Y.S.2d 248, 61 A D.2d 
962. 

Old—Morgan v. State, Cr., 369 P.2d 474. 

Pa.—Com. v. Pronkoskie, 383 A.2d 858, 477 Pa. 132, 

§ 675. -Before Offense 

95. U.S—U.S. v Hills, C.A.Cal., 455 F.2d 504. 
Ala—Holifield v. Stole, 159 So.2d 65,42 Ala.App. 209, 

cert. den. 159 So.2d 70, 276 Ala. 705. 

Cal—People v. Walther, 69 CaLRptr. 434, 263 C.A.2d 
310. 

Ind—Ferrier v. State. 361 N.R2d 150, 266 Ind. 117. 
Duncan v. State, 335 N.R2d 827, 166 Ind.App, 
302. 

Ky—Darnell v. Com., 558 S.W.2d 590. 

La.—State v. Shaffer, 257 So.2d 121, 260 La. 60S. 
Mich.—People v, McPherson, 197 N.W.2d 173, 38 
Mich.App. 534, cert. den. 94 SCt. 3179, 417 U.S. 
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972, 41 L.Ed.2d 1143—People v, Berner, 210 
N.W.2d 506, 48 Mich.App. 454. 

Mo.— CJS. quoted la State v, Talbert, 454 S.W.2d I, 
5—State v. Terry, 472 S.W.2d 426, vac. in part on 
oth. grds. 92 S.Ct. 2876, 408 U.S. 940, ,33 L.Ed.2d 
763. 

State v. Taylor, App., 508 $.W.2d 506. 

N.C—State v. Covington, 226 S.E.2d 629, 290 N.C, 
313. 

&D—State v. Bums, 132 N.W.2d 209, 81 S.D. 150. 

Tex.—Welch v. State, Cr., 373 S.W 2d 497. 

Wash.—State v. McGee, 495 P.2d 670, 6 Wash.App. 

668 . 

Wis.—Muller v. State, 289 N.W.2d 570, 94 Wis.2d 450. 

$ 676. Of Accused 
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96. U.S.—U.S. v. Annunaato, GA.Conn., 293 F.2d 
373, cert. den. 82 S.Ct. 240, 368 U.S, 919, 7 
L.Ed.2d 134. 

Ala.—Marsh v. State, Cr.App., 418 So.2d 191. 

Cal.—People v. Contreras, 20 Cal,Rptr. 551, 201 
C.A2d 854. 

Ma— CJS. quoted in State v. Talbert, 454 S.W.2d 1, 3. 

N.G—State v. Walden, 293 S.R2d 780, 306 N.C. 466. 

97. Fla.—Thomas v. State, App., 349 So.2d 743. 

La.—State v. Millet, 356 So.2d 1380. 

Wis.—Miller v. State, 192 N.W.2d 921, 53 Wis.2d 358. 

9835. U.S.—Abernathy v. U.S., GA.Mo., 402 F.2d 
582. 

Pa.—Com. v. Zeger, 165 A.2d 683, 193 Pa.Super. 498. 

Chancier existing just prior to, and up to, time 
of offense 

Tenn.—Strader v. State, 344 S.W.2d 546, 208 Tenn. 192, 
87 AL.R.2d 963. 

Proximity of character to time involved as going 
to weight rather than admissibility 

Tenn.—Strader v. State, 344 S.W.2d 546, 208 Tenn. 192. 

99. U.S—U.S. v. Minieri, GAN.Y,, 303 F.2d 550, 
cert, dea 83 S.Ct. 79, 371 U.S. 847, 9 L.Ed,2d 
81—Gross v. U.S, CA.Iowa, 394 F.2d 216, app. 
after remand 416 F.2d 1205, cert. den. 90 S.Ct 
1245, 397 U.S. 1013, 25 L.Ed.2d 427—U.S. v. 
Parker, GAUL, 447 F.2d 826. 

Alaska—Freeman v. State, 486 P.2d 967. 

Chi—People v. Kramer, 66 Cal.Rptr. 638, 259 GA2d 
452. 

Itt.—People v. Wells, 224 N.R2d 288, 80 IU.App.2d 
187. 

Iowa-State v. Hall 143 N.W.2d 318, 259 Iowa 147- 
State v. Hobbs, 172 N.W.2d 268. 

Miss.—Ridgeway v. State, 148 So.2d 513,245 Miss. 506. 

Mo.—CJ.S, dted la State v, Jackson, 369 S.W.2d 199. 

Neb.—State v. Newte, 197 N.W.2d 403, 188 Neb. 412. 

Ohio-State v. Hale, 256 N.E2d 239, 21 Ohio App.2d 
207. 

OkL—Moore v. State, Cr., 374 P.2d 630-Raley v. 
State, Cr„ 479 609. 

Teqn.—Morrison v. State, 397 S.WJ2d 826, 217 Tenn. 
374, reh. den. 400 S.W.2d 237, 217 Tenn. 374. 

Tex.—Foley v. State, 356 S.WJd 686, 172 TexGr.R. 
261. 

(5) Other marten. 

Tenn.—Strader v. State, 344 S.W.2d 546,208 Term. 192, 
87 AUL2d 963. 

Retail to take stand to testify 

Arm-State v. Kaiser, 508 P.2d 74, 109 Ariz. 244. 
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99S* US.—Salgado v. US., CAPuerto Rico, 278 
FSd 830—Lane v. Warden, Md. Penitentiary, 
GAMcL, 320 F.2d 179. 

D.C—Shimon v. U.R, DAD.C., 352 F.2d 449, 122 
URApp-D.G 151 

Iowa-Stale v. m 143 N.WJd 318, 259 Iowa 147- 
Stace v. Hobbs, 172 N.W.2d 268. 


Mass—Com. v. Belzon, 225 N.R2d 53, 352 Mass. 263, 
cert. den. 88 S.Ct. 159, 389 U.S. 872, 19 LEd.2d 
153. 

Mo.—GJS. cited la State v. Demaree, 362 S.W.2d 500, 
506, 17 A.L.R.3d 312-GJS. cited in State v. 
Jackson, 373 S.W.2d 4, 7. 

Tex.—GJS. cited in Smith v. State, CrApp., 414 
S.W,2d 659, 661—Schmidt v. State, Cr., 449 

S.W.2d 39. 
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10. Tex.—Pittman v. State, Cr., 434 S.W.2d 352. 

Character evidence inadmissible as to particular 
crimes 

(3) Other crimes. 

U.S-Harris v. U.S., C.A.Cal., 412 F.2d 384. 

11. Tex.—Pittman v. State, Cr., 434 S.W.2d 352. 

12. Mo.—GJS. quoted In State v. Woods, 428 

S,W.2d 521, 523. 

13. Mo.—CJS. quoted In State v. Woods, 428 

S.W.2d 521, 523. 

Under the Federal Rules of Evi¬ 
dence, evidence of a pertinent trait of 
his character offered by an accused, or 
by the prosecution to rebut the same is 
admissible. 13,5 

13.5. Federal Rules of Evidence, Rule 404(aXl), 28 
U.S.C.A. 

14. Character held put in issue 

(1) Ga—Hyatt v. State, 156S.R2d 147, 116GaApp. 
18. 

Ohio—State v. Deboaid, 187 N.E2d 83, 116 Ohio App. 
108. 

Tex.—Smith v. Sure, Cr., 375 S.W.2d 299. 

Character issue held not raised 

(1) Ga.—James v. State, 157 S.E2d 471, 222 Ga. 
677. 

McGaskey v. State, 155 S.R2d 817, 115 GaApp. 
627—Brown v. State, 165 S.R2d 185, 118 GaApp. 
617. 

(2) Mich.—People v. Knox, 111 N.W.2d 828, 364 
Mich. 620. 

“The price a defendant must pay for attempting to 
prove etc.” 

Md.—Henderson v. Warden, NfcL Penitentiary, 206 
A 2d 793, 237 Md. 519. 
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14S. Va—Langton v. Com., 180 SJE.2d 524, 211 Va. 
708. 

15. U.S—Ferguson v. State of Ga., Ga., 81 S.Ct 756, 
365 U.S. 57a 5 LEd.2d 783, conf. to 120 S.R2d 
123, 216 Ga. 794. 

Alaska—Freeman v. State, 486 P.2d 967. 

Ariz.—State v. Von Reeden, 454 P.2d 149, 104 Ariz. 
404. 

CaL—People v. Whipple, 13 Cal.Rptr. 378, 192 GA2d 
179. 

D.C—Shimon v. U S., CA., 352 F.2d 449, 122 U.S. 
App.D.G 152. 

Fla.—Matlock v. State, App., 284 So2d 489. 

Ga.—Borders v. State, 150 S.E2d 306, 114 GaApp. 90. 
Idaho—State v. Rodriquez, 460 P2d 711,93 Idaho 286. 
Iowa—State v. Scaif, 119 N.W,2d 868, 254 low* 983. 
La,—State v. Harris, 247 So2d 847, 258 La. 720. 
Miss.—GJ.S. dted in Hamilton v. State, 197 So2d 469, 
473. 

Mont—State v. Clark, 682 P.2d 1339. 

NJ.—State v. Kaufman, 288 A2d 581, 118 NJ.Super. 
472. 

N, Y.—People v. Beaulieu, 339 N.Y.S.2d 234,10 AD Jd 
941 

N.G—State v. Moles, 195 S.E2d 352, 17 N.CApp. 664. 
Tex.—Childs v. State, Cr., 491 S.W.2d 907. 

Va.—Land v. Com., 176 S.R2d 586, 211 Va. 223. 
Wash.—State v. Gregory, 488 PJd 757, 79 Wash.2d 
637. 


All evidence bearing on defendant’s character 

Ga.—Scarver v. State, 202 S.R2d 850, 130 GaApp. 
297—Phillips v. State, 321 S.R2d 393, 171 Ga 
App. 827, affd. 329 S.R2d 475, 254 Ga 370 (over¬ 
ruling Carroll v. State, 143 GaApp. 796, 240 
S.K2d 197 and Starling v. State, 168 GaApp. 680. 
310 S.R2d 234.) 

Limits of proper rebuttal exceeded. 

U.S.—U.S. v. Straughan, GA.Mo., 453 F.2d 422. 

Entrapment 

U.S.—U.S. v. Stills, GALa, 476 F.2d 592. 
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16, Cal.—People v. Thomas, 23 Cal.Rptr. 161, 373 
P.2d 97, 58 C.2d 121, app. dism. and cert. den. 83 
S.Ct 327, 371 U.S. 231, 9 L.Ed.2d 495. 

Idaho—State v. Rodriquez, 460 P.2d 711,93 Idaho 286. 
Old.—Moore v. State, Cr., 374 P.2d 630—Pitman v 
State, 487 P.2d 716. 

Or.—State v. Rowley, 485 P.2d 1120, 6 Or.App. 13. 
Tenn.—Cooper v. State, 356 S.W.2d 405, 210 Tenn. 63. 
16,10, U.S.—U.S. v. Roland, GA.Ga, 449 F.2d 1281 
—U.S. v. Brown, GAFla, 451 F.2d 1231. 

Ala.—GJ.S. quoted In Christian v. Gty of Tuscaloosa 
297 So.2d 405, 408, 53 AlaApp. 81. 

CaL—People v. Burton, 11 CaLRptr. 65, 359 P.2d 433, 
55 G2d 328—People v. Alverson, 36 CaLRptr. 479, 
388 P.2d 711, 60 C.2d 803. 

Cal.—People v. Rusling, 74 CaLRptr. 418, 268 C.A2d 
930. 

Cola—Hawkins v. People, 423 P.2d 581, 161 Colo. 556. 
Conn.—State v. Tode, Cir.A.D., 184 A2d 549, 23 
Conn.Sup. 454, 1 Conn.Cir. 308. 

Fla.—State v. Wadsworth, 210 So.2d 4. 

Williams v. State, 110 So.2d 654, cert den. 80 
S.Ct. 102, 361 U.S. 847, 4 L.Ed.2d 86—State v. 
Norris, 168 So.2d 541—Jordan v. State, App., 171 
So,2d 418. 

Ga.—Dawson v. State, 170 S.R2d 45,120 GaApp. 242. 
Ill.—People v. Redmond, 278 N.R2d 766, 50 IU.2d 313. 
Iowa—State v. Hobbs, 172 N.W.2d 268. 

Me.—State v. Wyman, 270 A.2d 460. 

Minn.—State v. Huffstuder, 130 N.W.2d 347, 269 
Minn. 153. 

Mo.—State v. Siekennann, 367 S.W.2d 643. 

Nev.—Bean v. State, 398 P.2d 251, 81 Ncv. 25, 86 S.CL 
1932, 384 U.S. 1012, 16 EEd.2d 1030. 

N.M.—State v. Alberts, App., 457 P.2d 991, 80 NM. 
472. 

Okl.—Smith v. State, Cr., 405 P.2d 1020. 

S.G—State v. Graham, 117 S.R2d 147, 237 S.G 278. 
Vt—GJJS. dted in State v. Garceau, 170 A2d 623, 
625, 122 Vt 303. 

Wis—Harris v. State, 191 N.W.2d 198, 52 WisJd 703. 

Indiscriminate proof of accused’s sadistic char¬ 
acter not permissible 

Cal—People v. Chambers, 41 CaLRptr. 551, 231 
GAJd 23. 

17. U.S—U.S. v. Coral C.AMd., 336 F.2d 856, cert 
den. 85 S.CL 704, 379 U.S. 992, 13 LEd.2d 611. 
Ala—CJ.S. quoted in Christian v. City of Tuscaloosa, 
297 So.2d 405, 408, 53 AlaApp, 81. 

CaL—People v. Hamilton, 32 CaLRptr. 4, 383 PJd 412, 
60 G2d 105. 

Fla.—Williams v. State, 143 So.2d 484. 

Fitzgerald v. State, App., 203 SoJd 511. 

Ga.—Cherry v. State, 141 S.R2d 412, 220 Ga. 695- 
Dudley V. State, 186 S.E2d 875, 228 Ga. 551. 
Ga.—Starling v. State, 310 S.E2d 234, 168 GaApp. 
680. 

Iowa-State v. Osborn, 200 N.WJd 798. 

Ky—Pruitt v. Com., 487 S,WJd 940. 

La—State v. Prieur, 277 So.2d 126. 

Md—Lamar v. State, App., 249 A2d 192, 5 MdApp. 
594. 

Mich.—People v. Mason, 159 N.W.2d 36a 10 Mich. 
App. 404—People v. Johnson, 163 N.W.2d 688, 13 
MichApp. 69, revd. on oth. grds. 172 N.W.2d 369, 
382 Mich. 632, cert. den. 90 S.Ct 1533, 397 U.S. 
1079, 25 LEd.2d 816. 
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Minn- - State v. Currie, 126 N.W.2d 389, 267 Minn. 
294. 

Miss.—Hamilton v. State, 197 So.2d 469. 

Okl.— Vanderpool v. State, Cr., SOI P.2d 871. 

S.C—State v. Gamble, 146 S.E2d 709, 247 S.C. 214, 
app. after remand 1SS S.R2d 916, 249 S.C. 60S, 
cert. den. 88 S,Ct. 862, 390 U.S. 927, 19 L.Ed.2d 
988. 

S.D.-CJ5. dted In State v. McCreary, 142 N.W.2d 
240, 244, 82 S.D. 111. 

Vt.-CJA dted la State v. Shuttle, 230 A.2d 794, 796, 
126 Vt. 379-State v. Jost, 241 A.2d 316, 127 Vt. 
120 . 

Wash.— State v. Studefaaker, 410 P.2d 913, 67 Wash.2d 
980. 

W.Va.—State v. McAidle, 194 S.E.2d 174, 156 W.Va. 
409. 

Specific denial of crime charged, not general 
declaration of good character 

Ga.—Seabrooks v. State, 297 S.E2d 745, 164 Ga.App. 
747, affcL, 308 S.R2d 160, 251 Ga. 564. 
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18. U.S.—Edwards v. U.S., CA-Olcl., 374 F.2d 24, 
cert. den. 88 S.CL 48, 389 U.S. 850, 19 L.Ed.2d 
120 . 

U.S. v. Calegro De Lutro, D.GN.Y., 309 
F.Supp. 462—U.S. v. Joints, D.GDel., 327 F.Supp. 
253. 

Bad reputation admissible in extortion prosecu¬ 
tion 

U.S.-U.S. V. DeMasi, GA.N.Y., 445 F.2d 251, cert, 
den. 92 S.Ct 211, 404 U.S. 882, 30 LEd.2d 164. 

Reputation in issue on question of probable 
cause 

Ind.—Walker v. State, 262 N.E2d 641, 255 Ind. 65. 

19. Ga.—Harrison v. State, 172 S.E2d 328, 120 Ga. 
App. 812. 

Kan.—GJJS. cited in City of Topeka v. Harvey, 365 
P.2d 1109, 1110, 188 Kan. 841. 

Neb.—State v. Newte, 197 N.W.2d 403, 188 Neb. 411 

20. U^.—U.S. v. Ravich, CA.N.Y., 421 F.2d 1196, 
cert den. 91 S.Ct 69, 400 U.S. 834, 27 UEdL2d 
66-Ntpp v. U.S., GA.Okl., 422 F.2d 509, cert 
den. 90 S.Q. 2213, 399 U.S, 913, 26 L.E42d 569, 
cert den. 90 S.Ct 1235, 397 U.S. 1008, 25 L.Ed^d 
420—U.S. v. Murvin, C.A.N.G, 425 F.2d 1204. 

Wa.—Bedsole v. State, 150 So.2d 696, 274 Ala. 603. 
Cal.—People v. Gant 60 CalRptr. 154, 252 C.A.2d 
101—People v. Ogg, 66 Cal.Rptr. 289, 258 GA.2d 
'841. 

Fla.—Jordan v. State, App., 171 So.2d 418—Andrews v. 
State, App., 172 So.2d 505—Dixon v. State, App., 
191 So.2d 94—Wadsworth v. State, App., 201 
So.2d 836, decision quashed, 210 So.2d 4. 

Ga.—Borders v. State, 150 S.E2d 306, 114 GaApp. 
90—Willingham V. State, 163 S.E.2d 317,118 Ga. 
App. 321—Dawson v. State, 170 SJL2d 45, 120. 
Ga.App. 242. 

EL—People v. Smith, 221 N.E2d 68,74 DlApp,2d 458. 
Mirm.—State v. McCorvey, 114 N.W.2d 703, 262 Minn. 
361. 

Mist-Pope v. State, 135 Sold 818, 242 Mist 362. 
N.Y.—People v. Chandler, 240 N.YJS.2d 188, 19 
A.D2d 577. 

N.G—State v. Tessnear, 144 S.E2d 43, 265 N.C 319. 

State v. Branch, 161 S.E2d 492, 1 N.GApp. 279. 
ND.—State v. SchUttenhardt, 147 N.W.2d 118. 
Ohio-State v. Pigott, 197 N.E2d 911, 1 Ohio App.2d 
22—State v. Hale, 256 N.E2d 239,21 Ohio App.2d 
207. 

OkL—Harvdl v. State, Cr., 479 P.2d 586—Sloan v. 
State, Cr., 489 P.2d 774. 

Pa.—Com. v, Connolly, 269 A.2d 390, 217 PaSuper. 

201 . 

Va.—Poole v. Cool. 176 $.E2d 917, 211 Va. 262. 
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21 US.—US. v. Beno, GA.Conn„ 324 F.2d 582. 
Ala.—Thomas v. State, 122 SoSd 731, 41 AlaApp. 19, 
cert den. 122 So.2d 736, 271 Ala. 700. 
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Sorrells v. State, 213 So.2d 687, 44 Ala.App. 481. 
Cal.—People v. Sweeney, 9 Cal.Rptr. 793, 357 P.2d 
1049, 55 C.2d 27. 

Md.—Braxton v. State, 274 A.2d 647, 11 MdApp. 435. 
Mich.—People v. Johnson, 163 N.W.2d 688, 13 Mich. 
App. 69, revd. on oth. grds, 172 N,W,2d 369, 382 
Mich. 632, cert. den. 90 S.Ct. 1533, 397 U.S 1079, 

25 LEd.2d 816. 

OkL—Morris v. State, Cr., 497 P.2d U08. 

22. U.S.—U.S. v, Harman, CA.W.Va,, 349 F.2d 316. 
Fla.—Jordan v. State, App., 171 So.2d 418. 

Mo.—State v. Siekermann, 367 S.W.2d 643. 

N.C.—State v. Williams, App., 165 S.E2d 481, 275 
N.C. 77. 

Ohio—State v. Pigott, 197 N.E2d 911, 1 Ohio App.2d 

22 . 

Tex.—Lewellen v. State, 361 S.W.2d 880,172 Tex.Cr.R. 
622. 

Admissible where character or reputation in 
issue 

Pa.—Com. v. Riccardo, 62 LackJur. 1. 

23. U.S.—U.S. v. White, Mich., 390 F.2d 405. 
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25. Ga.—Bowen v. State, 182 S.E2d 134, 123 Ga. 
App. 670. 

Admissible where character in issue 

Ohio-State v. Deboard, 187 N.E2d 83,116 Ohio App. 
108. 

26. U.S.—U.S. v. Hannan, G A W.Va., 349 F.2d 316. 
Minn.—State v. Biehoffer, 129 N.W2d 918, 269 Minn. 

35. 

27. Tex.—Roller v. State, Cr., 518 S.W.2d 373. 

28. Md.—Gorski v. State, 228 A.2d 835, 1 Md.App. 
200 . 

28.10. Mass.—Com. v. Miller, 282 N.R2d 394, 361 
Mass. 644. 

Admission of reputation evidence for 
limited purposes is a proper govern¬ 
ment response to the defense of en¬ 
trapment, although accused has not 
otherwise put hds reputation in is¬ 
sue. 28,15 

28.15. U.S.—U.S. V. Ball, C.ATenn., 428 F.2d 26, 
petition dtsm. 91 S.Ct. 7, 400 U.S. 801,27 L.Ed.2d 
33—U.S. v. Robinson, GAL&., 446 F.2d 562, cert, 
den. 92 S.Ct 323, 404 U.S^959, 30 LEd.2d 277. 

Evidence held admissible on issue of entrapment 

Ind.—Walker v. State, 262 N.E2d 641, 255 Ind. 65. 

29. U.S.—GJjS. quoted In Cochran v. U.S., GA.Mo., 
310 F.2d 585, 589—U.S. v. Brock, CA.Fla-, 408 
F.2d 321 

Cal —People v. Ogg, 66 Cal.Rptr. 289, 258 C.A.2d 
841—People v. Martin, 95 CaLRptr. 25a 17 
GA3d 661. 

Fla.—State v. Wadsworth, 210 $o.2d 4. 

Wadsworth v. State, App., 201 So.2d 836, deci¬ 
sion quashed. Sup., 210 So.2d 4. 

Ga.—Whippier v. State, 126 S.R2d 744, 218 Ga. 198, 
cert. den. 84 S.O. 446, 375 U.S. 96a 11 EEdld 
318 —pinion v. State, 165 S.R2d 708, 225 Ga. 36. 
Mo.—GJ3. dted in State v. Holman, 556 S.W.2d 499, 
506. 

S.C—GJjS. dted in State v. Faulkner, S.G, 266 S.E2d 
420, 421, 274 S.G 619. 

Wash.—State v. Calhoun, 374 P.2d 555, 60 Wash Id 
488. 

To show intent 

(2) Other matters. 

Mo.—State v. Watson, 386 S.W.2d 24, app. dim., cert, 
den. 85 S.Ct. 1458, 381 U.S. 275, 14 LJBd.2d 431. 
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293. U.S.— GJ3. quoted In Cochran v. U.S., C.A. 
Mo. 310 F.2d 585, 589. ■ 

30. U.S.—Lyda v. U,S„ CA.Cal., 321 F2d 788. 


Ga.—Tanner v. State, 188 S.E2d 512, 228 Ga. 829. 
Iowa-State v, Osborn, 200 N.W.2d 798. 

Mo.—State v. Krucker. 424 S.W.2d 605. 

N.J.—State v. Gallicchio, 240 A.2d 166, 51 NJ. 313, 
cert. den. 89 S.Ct. 233, 393 U.S. 912, 21 LEd.2d 
198. 

Old.—Harvell v. State, Cr., 479 P.2d 586. 

S.C.—State v. Sellers, 183 S.E.2d 889, 257 S.C. 35, cert. 

den. 93 S.Cl 967, 410 U.S. 908, 35 LEd.2d 269. 
Vt.—State v. Emnck, 282 A.2d 821, 129 Vt. 475, 
Character held not attacked 
(1) Colo.—Allarid v. People, 427 P.2d 696, 162 Colo. 
337. 

Ga.—Hudson v. State, 169 S.E2d 354,120 GaApp. 11. 
Kan.—State v Childs, 422 P.2d 898, 198 Kan. 4. 
Identification from “mug shot* 

Kan.—State v. Minor, 407 P.2d 242, 195 Kan. 539. 
Identification by arresting officer 
Okl—Wyatt v. State, Cr., 491 P.2d 1098. 

§ 677(1). -Extent of Inquiry in 

General 
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3330. U.S.—U.S. v. Webb, C.A.Ala., 463 F,2d 1324. 

U.S. v. Jornes, D.GDel,, 327 F.Snpp. 253. 

Ohio—State v. Hale, 256 N.E2d 239, 21 Ohio App.2d 
207. 

Term.—Arterbum v. State, 391 S.W.2d 648, 216 Tenn. 
240. 

Wash.—State v. Mahaffey, 478 P.2d 787, 3 Wash.App. 
988. 

Discretion not abused 

S.C.—State V. Outen, 118 S.E2d 175,237 S.C. 514, cert, 
den. 81 S.Ct. 1948, 366 U.S. 977, 6 L.Ed.2d 1266. 

34. Wash.—State v. Baker, 355 P.2d 806, 56 Wash.2d 
846. 

35. Tenn.—Hobby v. State, Cr., 480 S.W.2d 554. 

383. Necessity for foundation 

Iowa-State v. Scalf, 119 N.W.2d 868, 254 Iowa 983. 

§ 677(2). -Time to Which In¬ 

quiry Relates 

3835. Ala.—Thomas v. State, 122 Sa2d 731, 41 
AlaApp. 19, cert. den. 122 So.2d 736, 271 Ala. 
700—Anderson v. State, 210 So.2d 436, 44 Ala. 
App. 388. 

Iowa—GJJS. quoted in State v. Hobbs, 172 N.W.2d 
268, 274. 

Ky.—Hatfield v. Com., 395 SW.2d 768. 

Mo.—GJJS. quoted in State v. Jackson, 373 S.W.2d 4, 

8 . 

39. Ala.—Anderson v. State, 210 So.2d 436, 44 Ala. 
App. 388. 

Kan.—State v. Latham, 375 P.2d 788, 190 Kan. 411, 
cert den. 83 S.Ct. 13ia 373 U.S. 919, 10 L.Ed.2d 
418. 

Ky.—Farmer v. Com., 461 S.W.2d 551. 
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40. Iowa—GJJS. quoted in State v. Hobbs, 172 
N.W.2d 268, 274. 

Ky.—Duff v. Com., 464 S.W 26 264—House v. Com., 
466 S.W.2d 949. 

42. U.S.—U.S. v. Null, GA.M4, 415 F.2d 1178. 
Aril.—Sute v. Van Winkle, 478 ?2d 105, 106 Ariz. 
481. 

Utah—State v. Edwards, 368 P.2d 464, 13 Utah2d 51. 

§ 677(B). -Place to Which In¬ 

quiry Relates 

45. D.G—Awkard v. U.S., GA., 352 ¥06 641, 122 
U.S.App.D.G 165. 

Ga.—Overby v. State, 188 S.R2d 9ia 125 GaApp. 759. 
Kan.—State v. Latham, 375 ¥26 788, 190 Kan. 411, 
cert. den. 83 S.Ct. 1310, 373 U3. 919, 10 LB42d 
418. 
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§677(3) CRIMINAL LAW 
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NJ.—State v. Reyes, 236 A.2d 385, 50 N.J. 454. 

Ohio—State v. Farley, 176 N.E2d 232, 112 Ohio App. 
448, app. dism. 172 N.R2d 298, 171 Ohio St. 483. 

Tenn.—CJ-S. quoted la Arterbum v. State, 391 S,W.2d 
648, 654, 216 Tenn. 240. 

Place of discussion immaterial 

Tex.—Gonzales v. State, Cr., 466 S.W.2d 772. 
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46. Tenn.—C-LS. quoted In Arterbum v. State, 391 
S.W.2d 648, 216 Tenn. 240. 

47. D.G—US, v. White, D.G, 225 F.Supp. 514, 
remd., GA., 349 F.2d 965, 121 U.S.App.D.C. 287. 

Mk-CJS, cited in Barnes v. State, 249 So.2d 383, 
386. 

Tenn.—CJS. quoted at length in Arterbum v. State, 
391 $.W.2d 648, 654, 216 Tenn. 240. 

§ 677(4). — — Positive or Neg¬ 
ative Evidence 
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56, Ga.—CJJS. dted Is Gravitt v. State, 141 S.R2d 
893, 898, 220 Ga. 781. 

Iowa—CJ^. dted in State v. Hobbs, 172 N.W.2d 268, 
276. 

La.—State v. Daniels, 263 So.2d 859, 262 La. 475, cert, 
den. 93 S.O. 1378, 410 U.S. 944, 35 L.Ed.2d 610. 

58. Iowa—GJ jS. dted in State v. Hobbs, 172 N.W.2d 
268, 276. 

§ 677(5).-Trait of Charac¬ 

ter Involved 

page 713 

6L Ga.—Gravitt v. State, 141 S.E2d 893, 220 Ga., 
781. 

62 JO. Iowa—GJ quoted at length In State v. Scaif, 
119 N.W,2d 868, 871, 254 Iowa 983. 

64. Conn.—State v. Blake, 249 A.2d 232, 157 Conn. 
99. 

Fla.—Norman v. State, App., 156 So.2d 186. 

m.— People V. Jinldns, 225 N.E.2d 657, 82 m.App.2d 
150—CJJS. quoted in People v. Partee, 308 N.R2d 
18, 27, 17 M.App.3d 166. 

Iowa—State v. Hobbs, 172 N.W.2d 268. 

Kan.—State v. Latham, 375 P.2d 788, 190 Kan. 411, 
cert. den. 83 S.CL 1310, 373 U.S. 919, 10 L.Ed.2d 
418. 

Ky.—Baker v. Com., 482 S.W.2d 766. 

Md.—Braxton v. State, 274 A.2d 647, 11 MtLApp. 
435—HaUengren v. State, 286 A.2d 213, 14 Md. 
App. 43. 

Mont-State v. Porter, 391 P2d 704. 

Ohio-State v. Elliott, 267 N.E2d 806, 25 Ohio St2d 
249, vac. in part on oth. grd*. 92 S.CL 2872, 408 
UJ. 939, 33 LEd.2d 761. 

Pa.—Com. v. Zeger, 165 A.2d 683, 193 FaJuper. 498. 

Utah-State v. Edwards, 368 P.2d 464,13 Utah2d 51— 
CJS. dted in State v. Ervin, 451 P.2d 372, 374,22 
Utah2d 216. 
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65. U.S.—Salgado v. US., GA.Puerto Rico, 278 F.2d 
83a 

Ohio—State v. Hale, 256 N.R2d 239, 21 Ohio App.2d 
207. 

66. D.G—Shimon v. U.S., GA., 352 F.2d 449, 122 
USApp.D.C 151 

Ohio-State v. Hale, 256 N.E2 d 239, 21 Ohio App.2d 
207. 

67. I1L—People v. Lewis, 185 N.R2d 254, 25 IU.2d 
441 

68. U.S.-US. v. Stubbs, GA.Mich, 476 F.2d 626. 

CSom.—State v. Timmy, CirA.D., 204 A.2d 417, 2 

Conn.Gr. 644. 

QL—People v. Sbockey, 19S N.E2d 703, 30 IlL2d 147. 

Iowa—State v. Hobbs, 172 N.WJ2d 268. 

Utah—CJJL chad la State v. Ervin, 4S1 P.2d 372, 374, 
22 Utah2d 216. 


Wash.—State v. Whalon, 464 P.2d 730, 1 Wash.App. 
785. 

Evidence properly given or Improperly excluded 

(1) U.S.—Carbo v. U.S., GA.Cai, 314 F.2d 718, 
cert. den. 84 S.Ct 1625, 1626, two cases, 1627, 377 U.S. 
953, 12 LEd.2d 498, reh. den. 84 S.Ct. 1902, two cases, 
1903, 377 U.S. 1010, 12 L.Ed.2d 1058. 

Ill.—People v. Wells, 224 N.E2d 288, 80 IU.App.2d 
187. 

Utah—State v. Ervin, 451 P.2d 372, 22 Utah2d 216. 
Evidence properly excluded 
(7) Other evidence. 

IU.—People v. Jinkins, 225 N.R2d 657, 82 IIl.App.2d 
150. 
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69. Cal.—People v. Sweeney, 9 Cal.Rptr. 793, 357 
P.2d 1049, 55 C.2d 27. 

People v. Sweeney, App., 5 Cal.Rptr. 379, vac. 
357 P,2d 1049, 55 C.2d 27, 9 Cal.Rptr. 793. 

Ill.—People v. Jinkins, 225 N.E.2d 657, 82 Hl.App.2d 
150. 

Pa.—Com v. Gibson, 193 A.2d 690, 201 Pa.Super. 573. 
Tex.—Lucas v. State, Cr., 378 S.W.2d 340—Logan v. 
State, Cr., 455 S.W.2d 267. 

70. U.S.—U.S. v. Palladino, D.C.Mass., 203 F.Supp. 
35. 

70.5, Cal.—People v. Sweeney, App., 5 Cal.Rptr. 379, 
vac. 357 P.2d 1049, 55 C2d 27, 9 Cal.Rptr. 793. 

71. Ala.—Hill v. State, Cr., 239 So.2d 910, 46 Ala. 
App. 239. 

Cal.—People v. Monteverde, 46 Cal.Rptr. 206, 236 
C.A.2d 630. 
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71.5. Morality and decency 

Conn.—State v. Blake, 249 A.2d 232, 157 Conn. 99. 

§ 677(6).-Military Record 

73. Mich.—People v, Robinson, 194 N.W.2d 709, 386 
Mich. 551, app. after remand 210 N.W.2d 372, 48 
Mich.App. 253. 

Discretionary under circumstances 

U.S.—U.S. v. Pesano, C.A.N.Y., 293 F.2d 229. 

73 J. NJ.—State v. Reyes, 236 A.2d 385, 50 NJ. 454. 

73.20. Good conduct medal 

NJ.—State v. Reyes, 236 A.2d 385, 50 NJ. 454. 

§ 678. -General Reputation or 

Particular Acts 

74. U.S.—U.S. v. Lynch, C.A.NJ., 366 F.2d 829— 
U.S. v. Devenport, GA.La., 449 F.2d 696- 
Government of Virgin Islands v. Petersen, C.A. 
Virgin Islands, 553 F.2d 324. 

Ariz.—State v. lessen, 633 P.2d 410, 130 Ariz. 1, app. 

after remand 657 P.2d 871, 134 Ariz. 458. 

Ark,—Henson v. State, 393 S.W.2d 856, 239 Aric. 727, 
app. after remand 501 S.W.2d 619, 225 Ark. 600. 
Cal.—People v. Fernandez, 35 Cal.Rptr. 370, 222 
C.A.2d 760. 

Ga.—Gravitt v. State, 141 S.R2d 893, 220 Ga. 781. 
Iowa-State v. Hobbs, 172 N.W.2d 268. 

Ky.—Roberts v. Com,, 350 $.W.2d 626. 

La.—State v. Oliver, 174 Sa2d 509, 247 La. 729, cert. 

den. 86 S.Ct 124, 382 U.S. 862, 15 L.Ed.2d 100. 
Mo.—State v. Jackson, 373 S.W.2d 4—State v. Coffey, 
436 S.W.2d 1. 

N.Y.—People v. Alamo, 246 N.R2d 496, 23 N.Y.2d 
630, 298 N.Y.S.2d 681, cert. den. 90 S.CL 156, 396 
US. 879, 24 L.Ed.2d 137. 

Pa.—Com. v. Pressel, 168 A.2d 779, 194 Pa.Super. 367. 
Tex.-Smith v. State, Cr.App., 414 S.W.2d 659— 
Schmidt v. State, Cr., 449 S.W.2d 39. 

Meaning of “character” 

(7) Other matters. 

Iowa-State v. Scaif, 119 N.W.2d 86S, 254 Iowa 983. 
La.—State v. Harris, 247 So.2d 847, 258 La. 720. 
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74.5. U.S.—U.S. v. Beno, C.A.Conn., 324 F.2d 582- 
U.S. v. Lynch, C.A.N.J., 366 F.2d 829—Rocha v, 
U.S., C.A.Fla., 401 F.2d 529, cert. den. 89 S.Q. 
905, 393 U.S. 1103, 21 L.Ed.2d 796. 

Conn.—State v. Blake, 249 A.2d 232, 157 Conn. 99. 

Hearsay only basis for admissibility 

Neb.—State v. Newte, 197 N.W.2d 403, 188 Neb. 412. 

75. U.S.—U.S. v. Harrell, C.A.Ala. f 436 F.2d 606, 
app. after remand 458 F.2d 655, cert. den. 93 S.Cl 
49, 409 U.S. 846, 34 LEd.2d 86. 

La.—State v. St. Amand, 274 So.2d 179. 

76. U.S.—U.S. v. Davenport, GA.La., 449 F.2d 696. 
Ala.—Embrey v. State, 214 So.2d 567, 283 Ala. 110. 

Turner v. State, 179 So.2d 170, 43 Ala.App. 42. 
Al aska— Freeman v. State, 486 P.2d 967. 

Ariz.—State v. Maxwell, 391 P.2d 560, 95 Ariz. 396- 
State v. Williams, 485 P.2d 832, 107 Ariz. 262. 
State v. Wilson, 497 P.2d 90, 17 Ariz.App. 270. 
Ark.—Henson v. State, 393 S.W.2d 856, 239 Ark. 727, 
app. after remand 501 S.W.2d 619, 255 Ark. 600. 
Cal.—People v. Rocha, 92 CaLRptr. 172, 479 P.2d 372, 

3 C.3d 893. 

Colo.—Cahill v. People, 137 P.2d 673, 111 Colo. 29, 
148 A.LR. 536. 

Conn.—State v. Jenkins, 256 A.2d 223, 158 Conn. 149. 
D.G—U.S. v. White, D.C., 225 F.Supp. 514, remd., 
GA., 349 F.2d 965, 121 U.S.App.D.C. 287. 

Ga.—Crawford v. State, 184 S.R2d 361, 124 Ga.App. 
469. 

Ill.—People v. DeMario, 251 N.E.2d 267, 112 HI. 
App.2d 175, cert den. 90 S.Ct. 1404, 397 U.S. 
1057, 25 L.Ed.2d 675. 

Iowa-State v. Hall, 143 N.W.2d 318, 259 Iowa 147- 
State v. Badgett, 167 N.W.2d 680—State v. Hobbs, 
172 N.W.2d 268. 

Kan.—State v. Latham, 375 P.2d 788, 190 Kan. 411, 
cert. den. 83 S.Ct 1310, 373 U.S. 919, 10 L.Ed.2d 
418. 

Me.—State v. Wyman, 270 A.2d 460. 

Md.—Poff v. State, 239 A.2d 121, 3 Md.App. 289- 
Nelson v. State, 245 A.2d 606, 5 Md.App. 109. 
Mass.- : -Com. v. Binkiewicz, 175 N.R2d 473, 342 Mass. 
740. 

Mich.—People v. Johnson, 163 N.W.2d 688, 13 Mich. 
App. 69, revd, on oth. grds. 172 N.W.2d 369, 382 
Mich. 632, cert. den. 90 S.Ct. 1533, 397 U.S. 1079, 
25 L.Ed.2d 816-People v. Morrin, 187 N.W.2d 
434, 31 Mich.App. 301. 

NJ.—State v. Reyes, 236 A.2d 385, 50 NJ. 454—State 
v. Conyers, 275 A.2d 721, 58 NJ. 123. 

Com. v. Butts, 204 AJd 481, 204 Pa.Super. 302, 
Com. v. Fantaza, 35 North. 85. 

N.M.—State v. Bazan, App., 561 P.2d 482, 90 N.M. 

209, cert den. 561 P.2d 1347, 90 N.M. 254. 

Tex.—Schmidt v. State, Cr., 449 S.W.2d 39—Webber v. 
State, Cr., 472 S.W.2d 136-nJones v. State, Cr., 479 
S.W.2d 307. 

Va.—Land v. Com., 176 S.R2d 586, 211 Va. 223. 
Wash-State v. Fiddler, 360 P.2d 155, 57 Wash.2d 
815-State v. Bromley, 432 P.2d 568, 72 Wash2d 
150, app. after remand 462 P.2d 242, 1 WashApp. 
325. 

Testimony properly excluded 

(4) Other testimony. 

Cal.—People v. Paisley, 29 CaI.Rptr. 307, 214 GA.2d 
225. 

Tex.—Culvahouse v. State, Cr., 440 S.W.2d 637. 

In North Carolina 

(1) N.C.—State v. McKissick, 157 S.E2d 112, 271 
N.C. 500. 

(3) Other matters. 

N.C.—State v. McKissick, 157 S.R2d 112, 271 N.G 
500. 

As an exception to the rule, specific 
acts of misconduct are admissible in 
the form of a conviction for an offense 
based thereon. 76,5 
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76.5. Tex.—Jones v. State, Cr., 479 S.W.2d 307. 

Bad acts not amounting to adjudicated felonies 
not admissible 

Ariz.—State v. Wilson, 497 P.2d 90, 17 Ariz.App. 270. 
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77. Alaska—Freeman v. State, 486 P.2d 967. 

Ariz.— State v. Williams, 485 P.2d 832, 107 Ariz. 262. 
D.C—Shimon v. U.S., C.A., 352 F.2d 449, 122 U.S. 

App.D.C. 152. 

Ohio-State v. Elliott, 267 N.E2d 806, 25 Ohio St.2d 
249, vac. in part on oth. grds. 92 S.Ct. 2872, 408 
U.S. 939, 33 LEdJd 761. 

Tex.— Houghton v. State, 345 S.W.2d 535, 171 Tex. 
Cr.R. 91-Smith v. State, Cr., 375 $.W.2d 299. 

78. Ohio-State v. Hale, 256 N.E.2d 239, Ohio 
App.2d 207. 
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81. Ala.—Hendricks v. State, 202 So.2d 738, 281 Ala. 
376. 

III.— CJJS. cited in City of Chicago v. Lowy, 353 
NJB.2d 208, 212, 40 IU.App.3d 950. 

U—State v. Oliver, 174 So.2d 509, 247 La. 729, cert. 

den. 86 S.Ct. 124, 382 U.S. 862, 15 LEd.2d 100. 
Va.—Poole v. Com., 176 S.E2d 917, 211 Va. 261 
83. Ala.—Hendricks v. State, 202 So.2d 738, 281 Ala. 
376. 

85. Ala.—Hendricks v. State, 202 So.2d 738, 281 Ala. 
376. 

HI.— CJS. dted in City of Chicago v. Lowy, 353 
N.E2d 208, 212, 40 Ill.App.3d 950. 

La.—State v. Oliver, 174 So.2d 509, 247 La. 729, cert. 

den. 86 S.Q. 124, 382 U.S. 862, 15 L.Ed.2d 100. 
Tex.—Smith v. State, Cr.App., 414 S.W.2d 659. 

85.5* Cal.—People v. Mahle, 78 Cal.Rptr. 360, 273 
C.A2d 309. 

86. Where conviction reversed 

(1) Okl.—Bell v. State, 381 P.2d 167. 
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88. Or.-Statev. Harrison, 455 P.2d 613,253 Or. 489. 
Tex.—Wilson v. State, Cr., 434 S.W.2d 873. 

89. Testimony raising inference 

I1L—People v. Holt, 190 N.E2d 797,28 IlL2d 30, cert. 

den. 84 S.Q. 138, 375 U.S. 866, 11 UEd.2d 93. 
91. Tex.—Lewellen v. State, 361 S.W.2d 88a 172 
Tex.Cr.R. 622. 
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97, Alaska—Freeman v. State, 486 P.2d 967. 
Witness' personal experience with accused, etc. 
Iowa-State v. Scalf, 119 N.W.2d 868, 254 Iowa 983. 

97.5. Alaska—Freeman v. State, 486 P.2d 967. 
Iowa-State v. Scalf, 119 N.W.2d 868, 254 Iowa 983- 

State v. HaE 143 N.W.2d 318, 259 Iowa 147. 

98. Ala.—WHcutt v. State, 123 So.2d 193, 41 Ala. 
App. 25, cert. den. 123 So.2d 203, 271 Ala. 315. 

Conn.—State v. Blake, 249 A.2d 232, 157 Conn. 99. 
D.C.—U.S. v. White, D.C, 225 F.Supp. 514, remd H 
CA, 349 F.2d 965, 121 U.S.App.D.C. 287. 

Ga,—Gravitt v. State, 141 S.E2d 893, 220 Ga. 781. 
Ill-People v. Simpson, 222 N.E2d 102, 76 HLApp.2d 
441—People v. McClelland, 238 N.E2d 597, 96 
IH.App.2d 410-People v. DeMario, 251 N.E2d 
267, 112 HLApp.2d 175, cert den, 90 S.Q. 1404, 
397 U.S. 1057, 25 LEd.2d 675. 

Mass.—Com. v, Belton, 225 N.E2d S3, 352 Mass. 263, 
cert. den. 88 S.Ct 159, 389 U.S. 872, 19 L.Ed.2d 
153. 

Pa.—Com. v. Levenson, 303 A2d 838, 225 Pa.Super. 
318. 

S.G—State v. Outen, 118 S.E2d 175,237 SC 514, cert. 

den. 81 S.Ct 1948, 366 U.S. 977, 6 L.Ed.2d 1266. 
Tex.—Servantez v. State, 341 S.W.2d 657, 170 Tex. 
Cr.R. 439. 


§ 679. -Weight and Effect 

Library References 
Criminal Law «»561(3). 

98.50. Utah-State v. Ervin, 451 F.2d 372, 22 Utah2d 
216. 

Object of introducing character evidence etc. 

(2) Other statements. 

U.S—Bird City Equity Mercantile Exchange v. U.S., 
C.AKan., 338 F.2d 790. 
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98.55. U.S.—Bird City Equity Mercantile Exchange 
v U.S., C.AKan., 338 F.2d 790. 

Ill—People v. Thornton, 186 N.E2d 239, 26 IE2d 218. 

99. Mo.—State v. Demaree, 362 $.W.2d 500, 17 AL 
R,3d 312. 

1. D.C.—Konvalinka v. U.S., Mun.App., 162 A2d 

778, aflFd., C.A., 287 F,2d 346, 109 U.S.App.D C. 
307. 

2. U.S.—U.S. v. Koran, C.AKan„ 453 F.2d 144. 
D.C—Haynes v. District of Columbia, App., 204 A.2d 

574. 

HI—People v. Hansen, 192 N.E2d 359, 28 IlUd 322, 
cert. den. 84 S.Q. 664, 376 U.S. 908, 11 L.Ed.2d 
608, and 84 S.Ct. 665, 376 U.S 9ia 11 L.Ed.2d 
608. 

Pa.—Com. v. Hitchen, 109 P.LJ. 412, revd. on oth. 
grds. 178 A.2d 853, 197 PaSuper. 451. 
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3. Mo.—State v. Jackson, 373 S.W,2d 4. 

N.C.—State v. Guss, 118 S.E2d 906, 254 N.C. 349. 
Pa.—Com. v. Royer, 2 Adams LJ. 109. 

Good character is a substantive fact, etc. 

Mo.—State v. Demaree, 362 S.W.2d 500, 17 A.L.R.3d 
312. 

3.5. D.C.—Reed v. District of Columbia, App., 226 
A2d 581. 

4. U.S.—Gross v. U.S, C.A.Iowa, 394 F.2d 216, app. 

after remand, 416 F.2d 1205, cert. den. 90 S.Ct. 
1245, 397 U.S 1013, 25 L.Ed.2d 427. 

D.C—Haynes v. District of Columbia, App., 202 A.2d 
919. 

111.—People v. Bush, 281 N.E2d 734, 4 Hl.App.3d 669. 

page 725 

5. In Alabama 

(1) Ala.—Wilcutt v. State, 123 So.2d 193, 41 Ala. 
App. 25, cert. den. 123 So.2d 203, 271 Ala, 315. 

(3) Ala.—Smith v. State, 203 So.2d 279, 44 AlaApp. 
96. 

In Illinois, etc. 

HI.—People v. Mostafa, 274 N.E2d 846, 5 HlApp.3d 
158. 

Where evidence fails to generate doubt acquittal 
not warranted 

Ga.—Favors v. State, 184 SE2d 568, 228 Ga. 196. 
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8. Pa.—Com. v. Royer, 2 Adams LJ. 109. 

13, U.S—Carbo v. U.S, CA.Cal, 314 F.2d 718, cert, 
den. 84 S.Ct 1625, 1626, two cues, 1627, 377 U.S 
953, 12 L.Ed.2d 498, reh. den. 84 S.Q. 1902, two 
cases, 1903, 377 U.S 1010, 12 LEd.2d 1058. 

Mont.—State v. Cor, 396 PJd 86, 144 Mont 323. 
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14. Iowa-State v. SOI, 199 N.W.2d 47. 

Md—Hallengren v. State, 286 A2d 213, 14 MdApp. 
43. 

N.C.—State v. Adams, 181 SE2d 194, II N.GApp. 
420. 

Pa.—Com. v. Sampson, 285 A 2d 48a 445 Pa. 55S 

Trial court in case without jury 

HI—People v. Thornton, 186 N.E2d 239,26 HI 2d 218. 
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17. D.C—Reed v. District of Columbia, App., 226 
A.2d 581. 

Mass —Com. v. Belton, 225 N.E2d 53, 352 Masa. 263, 
cert. den. 88 S.Ct. 159, 389 U.S. 872, 19 L.Ed.2d 
153. 
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21. U.S.—U.S. v. Tropumo, CAConn., 418 F.2d 
1069, cert. den. 90 S.Q. 1258, 1262, 397 U.S 
1021, 25 LEd2d 530. 

IU.—People v. Bell 209 N.E2d 366, 61 IH.App.2d 224. 
23. U.S.—U.S v. Harris, C.AN.C., 331 FJd 185. 
Tex.—Carley v. State, Cr. 387 S.W.2d 893. 

§ 680. Of Third Persons 

25. U.S.—US. v. Elis, D.CTerm., 493 F.Supp. 1092, 
affd., CA, 617 F.2d 604. 

Ark.—Spears v. State, 568 S.W.2d 492, 264 Ark. 83. 
Conduct of companions during commission of 

p rints 

Utah-State v. Sanchez, 361 PJd 174, 11 UtahZd 429. 

§ 682. General Rule 
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Mo.—CJ.S. black letter summary quoted in State v. 

Tillman, 454 S.W.2d 923, 926, 

Okl.— CJJS. black letter summary quoted in Wollaston 
v. State, Cr., 358 PJd 1111, 1114. 

Under the Federal Rules of Evi¬ 
dence, evidence of a pertinent trait of 
character of the victim of the crime 
offered by an accused, or by the prose¬ 
cution to rebut the same, or evidence 
of a character trait of peacefulness of 
the victim offered by the prosecution 
in a homicide case to rebut evidence 
that the victim was the first aggressor 
is admissible. 30 - 5 

30.5. Federal Rules of Evidence, Rule 404(aX2), 28 
U.S.CA 
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35. U.S.—U.S. v. Basen, D.C.Pa., 308 F.Supp, 65. 
Ala.—Hinton v. State, 189 So.2d 849, 280 Ala. 48. 
Anderson v. State, Cr., 235 So.2d 902, cert, den, 
235 So.2d 906, 45 AlaApp. 657—Thomason v. 
State, Q., 237 So.2d 121, 46 AlaApp. 10. 

Smith v. State, 223 So.2d 289, 45 Ala.App. 48. 
Ariz.—CJJS. dted In State v. Washington, 447 P.2d 
863,866, 103 Ariz. 605—State v. Schmid, 484 P.2d 
187, 107 Ariz. 191. 

CJJS. quoted in State v. Liime, 501 P.2d 1186, 
1187, 18 ArizApp. 345. 

Ark.—GJ.S. quoted in Satterfield v. State, 432 S.W.2d 
• 472, 474, 245 Ark. 337, app. after remand 451 

S.W.2d 73a 248 Aik. 395, app. after remand 483 
S.WJd 171, 252 Ark. 747-Oark v. State, 442 
S.W.2d 225, 246 Aik. 1151. 

Cal—CJ jS. dted in People v. Schader, 80 Cal.Rptr. 1, 
7, 457 P.2d 847, 71 G2d 761. 

Cola—Tanksley v. People, 464 P.2d 862, 171 Cote. 
77—Kennard v. People, 465 P.2d 509, 171 Cola 
194. 

Conn.—State v. Fredericks, 176 A.2d 581, 149 Conn. 
121—State v. Johnson, 273 AJd 702, 160 Conn. 
28. 

Del—Freeman v. State, 242 A2d 311-Johnson v. 
State, 247 A.2d 211. 

D.C.—Bradley v. U.S,, CA., 433 F,2d 1113, 140 U.S. 
App.D.G 7. 

McDonald v. UA, MunApp., 183 A2d 396. 
Fla.—Franklin v. State, App., 229 Sa2d 892. 

Ga.—Wood v. State, 160 SE.2d 368, 224 Ga. 121—De- 
Palma v. State, 169 S.E2d 801, 225 Ga. 465. 

Hargett v. State, 173 S.E2d 266, 121 GaApp. 
157. 
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Hawaii—State v. Carvelo, 361 P.2d 45, 45 Haw. 16— 
CJA quoted In State v. Toshishige Yoshino, 364 
P.2d 638, 642, 45 Haw. 206-State v. Hashimoto, 
377 P.2d 728, 46 Haw. I$3. 

Idaho—State v. Ramsbottom, 402 P.2d 384, 89 Idaho 
1-State v. Cypher, 438 P.2d 904, 92 Idaho 159- 
State v. Berwick, 483 P.2d 670, 94 Idaho 139. 

Ill—People v. Cherry, 267 N.E2d 744, 130 Ill.App.2d 
965, cert. den. 92 S.Ct. 2065, 406 U.S. 962, 32 
L.Ed.2d 350. 

Ind.—Schnee v. State, 262 N.R2d 186, 254 Ind. 661. 

Iowa—CJA dted in State v. Wright, 191 N.W.2d 638, 
640—CJJS. dted in State v. Coburn, Iowa, 244 
N.W.2d 560, 562. 

Kan.—State v. Omo, 4l8 P.2d 768, 199 Kan. 167- 
State v. Patchett, 455 P.2d 580, 203 Kan. 642- 
State v. O'Neal, 461 P.2d 801, 204 Kan. 226. 

Ky.—Noble v. Com., 351 S.W.2d 181—Bell v. Com., 
404 S.WJd 462—Alexander v. Com., 450 S.W.2d 
808. 

La.—State v. Arena, 223 So.2d 832, 254 La. 358. 

Md.—Cole v. State, 194 A Id 278, 232 Md. Ill, cert, 
den. 84 S.Ct 503, 375 U.S. 980, 11 L.Ed.2d 425- 
Bell v. State, 198 A.2d 895, 234 Md. 254. 

Wamble v. State, 258 A.2d 786, 8 Md.App. 119. 

Mass.—Com. v. Vanetzian, 215 N.R2d 658, 350 Mass. 
491. 

Mich.—People v. Crow, 8 N.W.2d 164, 304 Mich. 
529-People v. Hatt, 181 N.WJd 912, 384 Mich. 
302. 

Minn.—State ex rel. Black v. Tahash, 158 N.W.2d 
504—State v. Madison, 160 N.WJd 680, 281 
Minn. 170, cert. den. 89 S.O. 904, 393 UA. 1102, 
21 LEdJd 796. 

Mua-CJA dted in Lee v. State, 146 So.2d 736, 739, 
244 Miss. 813—Spears v. State, 175 So.2d 158, 253 
Miss. 108—Riley v. State, 180 So.2d 321, 254- 
Cummings v. State, 219 So.2d 673. Cert den. 90 
S.Ct 954, 397 U.S. 942,25I~Ed.2d 122-Ledbetter 
v. State, 233 So.2d 782—Amos v. State, 234 So.2d 
630, cert. den. 91 S.Ct 945, 401 U.S. 942, 28 
L£d Jd 222. 

Mo.—CJJS. dted in State v. Hancock, 451 S.W.2d 6. 
8-State v. McLarty, 467 S.W.2d 58. 

Kansas City v. Roberts, App., 411 S.W.2d 847. 

Mont—CJJS. quoted at length in State v. Merritt, 357 
P Jd 683,684,138 Mont. 546-CJJS. dted in State 
v. Tiedemann, 362 P.2d 529, 531, 139 Mont. 237- 
State v. Rollins, 428 P.2d 462, 149 Mont. 481- 
State v. Jensen, 455 P.2d 631, 153 Mont 233. 

Neb.—State v. Kirby, 175 N.W.2d 87, 185 Neb. 240. 

Nev.—Lindsay v. State, 478 P.2d 1022, 87 Nev. 1. 

N.R—State v. Cote, 235 Aid 111, 108 N.H. 290, cert, 
den. 88 S.Ct. 1412, 390 U.S. 1025, 20 L.Ed.2d 
282—State v. Rumney, 258 Aid 349, 109 N.H. 
544, cert. den. 90 S.Ct. 1389, 397 U.S. 1051, 25 
UEdJd 666. 

NJ.—State v. Neff, 170 A.2d 456, 67 NJ.Super. 213— 
Statev. Harris, 252 A.2d 160,105 NJ.Super. 319- 
State v. Boiardo, 268 A.2d 55, 111 NJ.Super. 219, 
cert den. 91 S.CL 931, 401 UA 948, 28 L.Ed.2d 
231. 

NAL—State v. Rowell, 419 P 2d 966, 77 N.M. 124- 
State v. Cramp, 484 P.2d 329, 82 N.M. 487. 

State v. Lindsey, App, 464 P.2d 903, 81 N.M. 

' 173, cert. den. 464 P.2d 559, 81 N.M. 140, cert, 
den. 90 S.Q. 1692, 398 UA 904, 26 L.Ed.2d 62. 

N.Y.—People v. Johnson, 203 N.YA2d 809, 8 N.Y.2d 
183, 168 N.E2d 641, cert den. 81 S.Ct 228, 364 
UA 897, 5 LEd.2d 191. 

People v. Laguna, 309 N.Y.SJd 971, 34 A.D.2d 
581. 

RC—State v. Goodson, 159 S.E2d 310, 273 N.C 
128-State v. Jones, 178 S.E2d 820, 278 N.C 88. 

N.D.-CJA dted in State v. Jefflff; 251 N.W.2d 1, 8. 

Ohio—CJA died in State v. Hector, 249 N.E2d 912, 
917, 19 Ohio St2d 167. 

State v. Grafton, 239 N.E2d 571, 15 Ohio 
AppJd 16a 

OkL—Dooley v. State, Cr„ 484 P 2d 1324—CJA cited 
in Turner v. State, Cr, 505 P.2d 516, 518. 

Or.—State v. Gardner, 358 PJd 557, 225 Or. 376- 
State v. Brawn, 372 PJd 779, 231 Or. 297-State 
v. Hoover, 433 P Id 244, 248 Or. 178. 


22A CJS 218 


State v. Casey, 478 P.2d 414, 4 Or.App. 243— 
State v. Pomroy, 480 P.2d 450, 4 Or.App. 564. 

Pa.—Com. v. Trapp, 272 A2d 512, 218 PaSuper. 724. 

Com v. Basovsky, 61 Lack.Jur. 173, affd. 159 
A.2d 48, 191 Pa.Super. 521—Com. v. Riccardo, 62 
LackJur. 1. 

S.C.—State v. Brooks, 111 S.E2d 686, 235 S.C. 344, 
cert. den. and app. dism. 81 S.Ct. 707, 365 U.S. 
300, 5 LEd.2d 689—State v. Thomas, 151 S.E.2d 
855, 248 S.C. 573. 

S.D.-CJA dted in State v. McCreary, 142 N.W.2d 
240, 244, 82 S.D. 111. 

Tenn.—State v. Fowler, 373 SW,2d 460, 213 Term. 
239—McGowen v. State, 427 S.W.2d 555, 221 
Tenn. 442. 

Tex.—Blankenship v. State, Cr., 448 S.W.2d 476. 

Utah—State v. Kazda, 382 P.2d 407, 14 Utah2d 266- 
State v. Peterson, 457 P.2d 532, 23 Utah2d 58. 

Va—CJA dted in Williams v. Commonwealth, 127 
S.E2d 423, 426, 203 Va. 837—Kirkpatrick v. 
Com., 176 S.R2d 802, 211 Va. 269. 

Wash.—State v. Rye, 471 F.2d 96, 2 Wash.App. 920- 
State v. Thrift, 480 P.2d 222, 4 Wash.App. 192- 
State v. Bassett, 481 P.2d 939, 4 Wash.App. 491- 
State v. Downs, 523 P.2d 1196, 11 Wash.App. 572. 

Time and place of other crime 
(1) Mo.—State v. Summers, 362 S.W.2d 537—State 

v. Mathis, 375 S.W.2d 196. 

“Another crime” defined 

Pa.—Com. v. Mickens, 191 A.2d 719, 201 PaSuper. 48. 
Statement of previous criminal record barred 

N.Y.—People v. Smith, 246 N.Y.S.2d 156, 20 A.D.2d 
579. 

Reference to mag shot of accused 

Or.—State v. McLean, 459 P.2d 559, 1 Or.App. 147, 
affd. 468 P.2d 521, 255 Or. 464. 

Admissible 

Ky.—Call v. Com., 482 S.W.2d 770, mod. on oth. grds. 
492 S.W.2d 195. 
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35A U.S.—Cram v. U.S., CA.N.M., 316 F.2d 542- 
Mills v. U.S, CA.Okl, 367 F.2d 366-Wright v. 
U.S, CA.Mo, 389 F.2d 996-UA. v. DeLuzio, 
C.A.C 0 I 0 ., 454 F.2d 711, cert. den. 92 S.Ct. 2467, 
407 U.S. 922, 32 LEd.2d 808. 

Cal.—People v. Ozuna, 28 CaI.Rptr. 663, 213 C.A.2d 
338. 

Fla—Andrews v. State, App, 172 So.2d 505—Green v. 
State, App, 190 So.2d 42. 

Mass.—Com. v. Baldassini, 260 N.E.2d 150. 

Miss.—CJA dted in Willis v. State, 165 SoJd 154, 
155, 250 Miss. 334. 

Tex.—Hafti v. State, Cr, 416 S.W.2d 824. App. after 
remand 487 S.W.2d 745. 

Evidence held not to charge unconnected crime 

Ariz.—State v. Maggard, 455 P.2d 259, 104 Ariz. 462. 

State v. Johnson, 466 P.2d 29, 11 Ariz.App. 478. 

CaL—People v. Jackson, 58 CaLRptr. 776, 250 GA.2d 
851. 

Del.—Johnson v. State, 247 A.2d 211. 

D.C.—UA v. Hallman, C.A, 439 F.2d 603, 142 U.S. 
App.D.C. 93. 

IlL—People v. Abbott, 249 N.R2d 675, 110 Ill.App.2d 
462, cert den. 90 S.Ct. 1851, 398 U.S. 940, 26 
LEd.2d 275—People v. Willis, 261 N.E.2d 723, 
126 IU.App.2d 348. 

Ind.—Harris v. State, 267 N.E2d 391, 256 Ind. 148. 

Minn.—State v. Collins, 150 N.W.2d 850, 276 Minn. 
459, cert den. 88 S.Ct 1058, 390 UA 960, 19 
LEd.2d 1156. 

Mo.—State v. McLarty, 467 S.W.2d 58. 

Neb.—State v. Riley, 154 N.W.2d 741, 182 Neb. 300. 

Nev.—Founts v. State, 483 P.2d 654, 87 Nev. 165. 

Tex.—Williams v. State, Cr., 461 S.W.2d 614—Cham¬ 
bers v. State, Cr., 462 S.W.2d 313. 
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35.10. U.S.—Edwards v. U.S., CA.Minn., 333 F.2d 
588—UA v. Nemeth, C.A,Ky., 430 F.2d 704. 


Cal.—People v. Williams, 89 Cal-Rptr. 143, 10 C.A.3d 
638. 

Colo.—Kennard v. People, 465 P.2d 509, 171 Colo. 194, 
Okl.—Buchanan v. State, Cr., 483 P.2d 1180. 

36. U.S.-U.S. v. Harris, C.A.N.C., 331 F.2d 185— 
Johnson v. U.S., CA.S.D., 356 F.2d 680, cert. den. 

87 S.Ct. 105, 385 U.S. 857, 17 L.Ed.2d 84. 

Various reasons for rule 
(1) Ariz.—State v. Hernandez, 437 P.2d 952, 7 Ariz. 
App. 200. 

(7) Cal.—People v. Haston, 70 CaLRptr. 419, 444 
P.2d 91, 69 C.2d 233. 

Md.—Gorski v. State, 228 A.2d 835, 1 Md.App. 200. 

(8) Other reasons. 

U.S.—Love v. U.S., CARD, 386 F.2d 260, cert den. 

88 S.Ct. 1111, 390 U.S. 985, 19 L.Ed.2d 1286-Da- 
vis v. U.S., C.A.Fla, 413 F.2d 1226. 

Anz.—State v. Deschamps, 468 P.2d 383, 105 Ariz 
530. 

Pa.—Com. v. Trowery, 235 A.2d 171, 211 PaSuper. 
171. 

Wis.—Whitty v. State, 149 N.W.2d 557, 34 Wis.2d 278, 
cert. den. 88 S.Ct. 1056, 390 U.S. 959, 19 LEd.2d 
155. 

Other reasons for rule 
(7) Mo.—State v. Holbert, 416 S.W.2d 129. 

37. U.S.—U.S. v. Fierson, CA.Ind., 419 F.2d 1020. 
Cal.—People v. Schader, 80 CaI.Rptr. 1, 457 P.2d 841,' 

71 C.2d 761. 

N.Y.—People v. Ryan, 276 N.Y.S.2d 933, 27 A.D.2d 
698. 

Pa.—Com. v. Allen, 289 A.2d 476, 220 PaSuper. 403. 
37.5. U.S.-U.S. v. Deaton, C.A.N.Y., 381 F.2d 114 
—U.S. v. Johnson, C.A.N.Y., 382 F.2d 280— 
Abernathy v. U.S., C.A.M 0 ., 402 F.2d 582. 

Cal.—CJA. cited in People v. Lindsay, 38 CaI.Rptr. 
755, 768, 227 C.A2d 482—People v. Johnson, 40 
CaI.Rptr. 105, 229 C.A.2d 162—People v. Covert, 
57 CaI.Rptr. 220, 249 C.A.2d 81—People v. Long, 
86 CaI.Rptr. 590, 7 C.A.3d 586. 

D.C.—Drew v. U.S., C.A., 331 F.2d 85, 118 U.SApp. 
D.C. 11. 

Ill.—People v. Robinson, 240 N.K2d 397, 98 IlLApp.2d 
285. 

Mich.—People v. Fletcher, 198 N.W.2d 792, 39 Mich. 
App. 687. 

Minn.—State v. Sorg, 144 N.W.2d 783, 275 Minn. 1. 
N.Y.—People v. Washington, 299 N.Y.S.2d 927, 32 
A.D.2d 605. 

OkL—Bean v. State, Cr., 392 P.2d 753—Bourland v. 
State. Cr., 445 P.2d 417. 

Pa.—Com. v. Trowery, 235 A.2d 171, 211 PaAuper. 
171. 

Tex.—CJA dted in Ford v. State, Cr., 484 S.W.2d 
727, 730, affd. 509 S.W.2d 317—CJA dted in 
Albrecht v. State, Cr., 486 S.WJd 97, 100-CJA 
dted in Brown v. State, Cr., 505 S.W.2d 85a 856. 
Vt—State v. Cameron, 227 A.2d 276, 126 Vt 244. 
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37.10. Cal.—People v. Kelley, 57 CaLRptr. 363, 424 
P.2d 947, 66 C2d 232. 

Tex.—Moore v. State, Cr., 380 S.W.2d 626—Dillard v. 
State, Cr., 477 S.W.2d 547. 

39. Miss.—Sumrall v. State, 257 So.2d 853, app. after 
remand 272 So.2d 917. 

Pa—Com. v. Bruno, 258 A.2d 666, 215 PaSuper. 407. 
Wis.—Whitty v. State, 149 N.W.2d 557, 34 Wis.2d 278, 
cert. den. 88 S.Ct. 1056, 390 U.S. 959, 19 L.Ed.2d 
155. 

39A HI.—People v. Fickes, 231 N.EJd 602, 89 DL 
App.2d 300. 

La-State v. Gerald, 199 $o.2d 536, 250 La 759. 
Md.—Ramsey v. State, 212 A.2d 319, 239 Md. 561. 
Ohio-State v. Pack, 246 N.E2d 912, 18 Ohio App.2d 
76. 

Introduction of evidence as unconstitutional 
Wash.—State v. Blanchey, 454 P.2d 841, 75 Wash,2d 
926, cert. den. 90 S.Ct. 694, 396 UA 1045, 24 
LEd.2d 688. 
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Constitutional issue not involved unless denial 
of fundamental fairness results 

U.S—U.S. ex reL Harris v. State of Ill., CAM.. 457 
F.2d 191, cert. den. 93 S.Ct. 147, 409 U.S. 860 34 
LEd.2d 106. 

39>10* U.S.—U.S. ex rel. Lowry v. Myers, D.GPa., 
242 F.Supp. 477, affd., CA, 364 F.2d 297—U.S. 
ex rel. Berkery v. Myers, D.GPa., 242 F.Supp. 
515. 

10. U.S.—U.S. v. Fierson, CAInd,, 419 F.2d 1020— 
U.S. v. Roselli, C.A.CaL, 432 F.2d 879, cert. den. 
91 S.Ct. 883, three cases, 401 U.S. 924, 27 L.Ed.2d 
828, reh. den. 91 S.Ct. 1366, 402 U.S. 924, 28 
L.Ed.2d 665—U.S. v. Jones, GA.IU., 438 F,2d 
461. 

Aro.—State v. Fierro, 489 P.2d 713, 107 Ariz. 479. 

State v. Chaney, 428 P.2d 1004,5 Ariz.App. 530. 

Conn.—State v. Holliday, 268 A.2d 368, 159 Conn. 169. 

HI.—People v. Smith, 279 N.E2d 512, 3 Ill.App.3d 958. 

Iowa—State v. Wilson, 173 N.W.2d 563—State v. Arm¬ 
strong, 183 N.W.2d 205, app. after remand 203 
N.W.2d 269, cert den. 94 S.St 163, 414 U.S. 857, 
38 L.Ed.2d 108. 

Kan.—State v. Lewis, 405 P.2d 796, 195 Kan. 389- 
State v. O’Neal, 461 P.2d 801, 204 Kan. 226. 

Md—Gorski v. State, 228 A2d 835, I Md.App. 200. 

Pretrial order on admission of evidence 

U.S.—U.S. v. Pauldino, GA.C 0 I 0 ., 443 F.2d 1108, cert 
den. 92 S.Ct. 204, 212, 404 U.S. 882, 30 L.Ed.2d 
163. 

42. U.S.—U.S. v. Christian, GA.Ark., 427 F.2d 1299, 
cert. den. 91 S.Ct 153, 400 U.S. 909, 27 L,£±2d 
148. 

Nev.—Tigner v. State, 496 P.2d 139, 88 Nev. 28a 

42.10. N.G—State v. Norkett, 153 S.E2d 362, 269 
N.G 679. 

42.15. N.Y.—People v. Porter, 228 N.Y.S.2d 753, 16 
AD.2d 821. 

Tex.—Simmons v. State, Cr., 457 S.W.2d 284. 

43. Cal.—People v. Anderson, 85 CaLRptr. 669, 6 
CA3d 364. 

m.— People v. Sisson, 253 N.E2d 486, 116 Ill.App.2d 
66 . 

Miss.—Rowe v. State, 136 So.2d 220, 242 Miss. 499. 

N.Y.—People v, Monahan, 249 N.Y.S.2d 562, 21 
A.D.2d 76. 

Pa.—Com. v. Bonnano, 263 A.2d 913, 216 Pa.Super. 

201 . 

Pending charges 

Pa.—Com. v. Trapp, 272 A2d 512, 217 Pa^uper. 384. 

Prior arrests 

U3.—Klepper v. U.S., GACal., 331 F.2d 694—Dun¬ 
can v. U.S., C.A.Tex., 357 F.2d 195-U.S. v. Welp, 
CAOr., 446 F.2d 867, cert. den. 92 S.Ct 991, 405 
U.S. 933, 30 LEd2d 808. 

Ala.—Paul v. State, Cr., 251 So.2d 246, 287 Ala. 742, 
cert den. 251 So.2d 248, 47 AhuApp. 108. 

Idaho-State v. Tisdel, 487 P.2d 692, 94 Idaho 329. 

Tam—Bohn v. State, 472 S.W.2d 232,4 Tenn.Cr.App. 
387. 

Tex.—Lucas v. State, Cr., 378 S.W.2d 340. 

Indictment 

(3) Other instances. 

Mbs.— Ladnier v. State, 182 So.2d 389, 254 Miss. 469. 

N.Y.—People v, Rivera, 310 N.Y.S.2d 287, 26 N.Y.2d 
304,258 N.E2d 699, 26 N.Y.2d 304, 310 N.Y.S.2d 
287. 

Other specific types of evidence held inadmissi¬ 
ble 

Ill.—People v. Harps, 231 N.E2d 650, 87 Dl.App.2d 
376. 

Ind—Blue v. State, 235 N.E2d 471, 250 Ind. 249, 30 
ALRJd 902. 

Tex.—Bennett v. State, Cr.. 422 S.W.2d 438, app. after 
remand 450 S.W.2d 651 
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43.5. U.S.—US. v. Hoffman, C.A.Cal., 415 F.2d 14, 
cert. den. 90 S.Ct 431, 396 US. 958, 24 L.Ed.2d 
423. 

Miss—Willis v. State, 165 So 2d 154, 250 Miss. 334. 

47. U.S.—US. v. Jacangelo. C.A.N.J., 281 F.2d 574 
Fla.-Green v. State, App., 190 So 2d 42. 

Kan.-State v. Taylor, 424 P.2d 611 198 Kan. 290. 
Neb.-State v. Putnam, 133 N.W 2d 605, 178 Neb. 445 

47.5. Fla.—Mintum v. State, App., 136 So.2d 359. 
Ill—People v. Oden, 170 N.E2d 582, 20 IU.2d 470- 

‘ People v. Gregory, 177 N.E2d 120, 22 in.2d 601. 
47.10. N.Y—People v. Sorrell, 263 N.Y5.2d 776, 24 
A.D.2d 783. 

48. U.S—Cram v. U.S., C.A.N.M., 316 F 2d 542- 
U.S. v. Dow, C A.Ind., 457 F,2d 246. 

Hawaii—GJA quoted in State v. Toshishige Yoshino, 
364 P.2d 638, 642, 45 Haw. 206. 

Ill—People v. Gregory, 177 N.E.2d 120, 22 Ill,2d 601. 
Iowa-State v. Brown, 113 N.W.2d 286, 253 Iowa 658. 
Minn—State v. Wofford, 114 N.W 2d 267, 262 Minn. 
112 . 

Mo—State v. Tillman, 454 S.W.2d 923. 

Ohio—State v. Smith, 178 N.E.2d 605, 113 Ohio App. 
461. 

Okl—Henderson v. State, Cr., 490 P.2d 786. 

Tex.—Sensabaugh v. State, Cr., 426 S.W.2d 224. 
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49. Mo.—State v. Mobley, 369 S.W.2d 576. 

50. U.S—U.S. v. Bensinger Co., C.A.Mo., 430 F.2d 
584—U.S. v DeCicco, C.A N.Y., 435 F.2d 478— 
U.S. v. Pittman, C.A.Ga., 439 F.2d 906, cert. den. 
92 S.Ct. 138, 404 U.S. 842, 30 LEd.2d 77-Tapia 
v. Rodriguez, C.A.N.M, 446 F.2d 410. 

Ala—Murray v. State, 178 So.2d 233, 43 AlaApp. 5. 
Alaska-Watson v. State, 387 P.2d 289. 

Cal—People v. Rodriguez, 88 Cal.Rptr. 789, 10 C.A.3d 
18. 

Conn.—State v. Jenkins, 256 A.2d 223, 158 Conn. 149. 
D.C—Bradley v. U.S., CA., 433 F.2d 1113, 140 U.S. 
App.D.C. 7. 

Fla.—Jordan v. State, App., 171 So.2d 418—Anthony v. 
State, App., 246 So.2d 600. 

IU—People v. Cuttley, 226 N.E2d 479, 82 IlLApp,2d 
321—People v. Meid, 264 N.E.2d 209, 130 III. 
App.2d 482—People v. Allen, 272 N.E2d 296, 1 
Ill.App.3d 197—People v. Butler, 273 N.E2d 37, 
133 Ill.App.2d 299. 

Mass.—Com. v. Cutler, 249 N.E2d 632, 356 Mass. 245. 
Mich—People v. Williams, 138 N.W.2d 498, 2 Mich. 
App. 91. 

Mont—CJJS, cited in State v, Tiedemann, 362 P.2d 
529, 531, 139 Mont. 237. 

N.Y—People v. McKinney, 247 N.E2d 244, 24 N.Y.2d 
180, 299 N.Y.S.2d 401—People v. Condon, 257 
N.E2d 615, 26 N.Y.2d 139, 309 N.Y.S,2d 152. 
N.G—State v. Gammons, 128 S.E.2d 860, 258 N.C 
522—State v. Peny, 169 S.E2d 839, 275 N.G 565. 
Okl—Love v. State, Cr., 360 P.2d 954—Smith v. State, 
Cr., 405 P.2d 1020. 

Pa.—Com. v. Peterman, 244 A.2d 723, 430 Pa. 627. 
Com. v. Basovsky, 61 Lack.Jur. 173, affd. 159 
A.2d 48, 191 Pa.Super. 521. 

Utah-State v. Dickson, 361 P.2d 412, 12 Utah2d 8— 
State v. Lopez, 451 P.2d 772, 22 Utah2d 257. 
Va—Kirkpatrick v. Com., 176 S.E2d 802, 211 Va. 269. 
Wis.—State v. MidelT, 159 N.W.2d 614, 39 Wis.2d 733. 
Purpose of evidence 

Or.—State v. Ellis, 412 P.2d 518, 243 Or. 190. 
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51. Cal—People v. Hogan, 70 Cal.Rptr. 448, 264 
GA.2d 254. 

Colo.—Oaks v. People, 371 P.2d 443, 150 Colo. 64. 
Ill—People v. Baxter, 221 N.E2d 16, 74 Ill.App.2d 
437-People v. De Groot, 247 N.E2d 177, 108 
Dl.App.2d 1. 
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Mont —CJjS. cited in State v. Tiedemann, 362 P.2d 
529, 531, 139 Mont. 237. 

Pa.—Com. v. Trowery, 235 A2d 171, 211 Pa.Snper. 
171. 

52. D.C—Pinkney v. U.S., CA, 363 F.2d 696, 124 
U.S.App.D.C. 209—Barnes v. U.S., CA., 365 F.2d 
509, 124 U S.App.D.C. 318. 

Mmn.—State v. Billstrom, 149 N.W.2d 281, 276 Minn. 
174. 

Mont.—CJS. died in State v. Tiedemann, 362 P.2d 
529, 531, 139 Mont. 237. 

Wis—Harris v State, 191 N.W.2d 198, 52 Wis.2d 703. 

§ 683. Exceptions to Rule 
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53.50. U.S—Roe v. U.S., CATex., 316 F.2d 617— 
U.S. v. Phillips, CAUL, 375 F.2d 75, cen. den. 88 
S.Q. 40, 389 U.S. 834, 19 L.Ed2d 95. 

Fla.— CJS. cited in San Fratello v. State, App, 154 
So.2d 327, 329. 

Cal—People v. Douglas, 54 CaJ.Rptr. 777, 246 CA2d 
594. 

Ill—People v. Conrad, 225 N.E2d 713, 81 Ul.App.2d 
34, affd. 241 N.E2d 423, 41 U1.2d 13. 

Mo.—State v. Casey, 338 S.W.2d 888— CJJS. cited In 
State \. Thurman, 521 S.W,2d 773, 777. 

Mont—State v Jensen, 455 P.2d 631, 153 Mont 233, 
overruling State v. Searle, 125 Mont. 467, 239 P.2d 
995. 

Wis.—Whitty v. State, 149 N.W.2d 557, 34 Wis.2d 278, 
cert. den. 88 S.Ct. 1056, 390 U.S. 959, 19 EEd2d 
1155. 

54. U.S—US. v. Hoskins, GA.IIL, 406 F.2d 72, cert, 
den. 91 S.D. 1603,402 U.S. 943, 29 EEdL2d 110. 

Ala.—CJS, cited in Walker v. State, 358 So.2d 800, 
806. 

Cal—People v. Kerfoot, 7 CaLRptr. 674, 184 CA2d 
622—People v. Williams. 33 Cal.Rptr. 765, 220 

C. A.2d 108. 

Conn.—State v. Harris, 164 A.2d 399, 147 Conn. 589, 
83 A.LR^d 783. 

D.C—Drew v. U.S., CA., 331 F.2d 85, 118 U.SApp. 

D. C. 11—Payne v. US., CA, 392 FJd 820, 129 
U.SAppJXG 215. 

Fla—White v. State, App., 218 So.2d 484. 

Ill—People v. Carver, 222 N.E2d 17, 77 IU.App.2d 
247. 

Ind—Harris v. State, 267 N.E2d 391, 256 Ind. 148. 

Iowa—State v. Allnutt, 156 N.W.2d 266, 261 Iowa 
897— CJS. cited in State v. Coburn, Iowa, 244 
N.W.2d 560, 562. 

Kan.—State v. Wright, 398 P.2d 339, 194 Kan. 271- 
State v. Jarvis, 443 P.2d 272, 201 Kan. 678. 

Ky.—Schweinefuss v. Com., 395 S.W.2d 370. 

La—State v. Evans, 192 So.2d 103, 249 La. 861, cert, 
den. 88 S.Ct. 110, 389 U.S. 887, 19 L.Ed2d 187, 
reh. den. 88 S.Q. 483, 389 U.S. 998, 19 EEd2d 
507. 

Md—Gorski v. State, 228 A.2d 835, 1 MdApp. 200— 
Hayes v. State, 237 A.2d 531, 3 MdApp. 4—Nut¬ 
ter v. State, 262 A2d 80, 8 MdApp. 635. 

Minn.—State v. Kortness, 170 N.W.2d 210, 284 Minn. 
555—State v. Claik, 176 N.W.2d 123, 286 Minn. 
419. 

Mo—State v. Griffin, 336 S.W.2d 364—State v. Nie- 
hoff, 395 S.W.2d 174. 

Mont—State v. Merritt, 357 P.2d 683, 138 Mont 546. 

Nev.—Fairman v. State, 425 P.2d 342, 83 Nev. 137. 

N.J.—State v, Christie; 221 A.2d 20, 91 NJ.Super. 420. 

. N.C—State v. Williams, 174 S.E2d 503, 276 N.G 703, 
revd on oth. gtds. 91 S.Ct. 2290, 403 US. 948, 29 
L.Ed.2d 860, on remand 183 S.E2d 106, 279 N.G 
388. 

Okl.—CJJS. dted In WoUaston v. State, Cr., 358 P.2d 
1111, 1114. 

Or.—State v. Brown, 372 P.2d 779, 231 Or. 297-State 
v. McLean, 468 P.2d 521, 255 Or. 464. 

State v. Hamilton, 483 P.2d 90. 5 Or App. 266. 

Pa—Com. ex rel. Prater v. Myers, 29 D. & C2d 521, 
81 Montg. 255 affd., 190 A.2d 462, 200 PaSuper, 
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483, cert. den. 84 S.Ct. 162, 375 U.S. 886, 11 
L.Ed.2d 116. 

S.C.—State v. Brooks, 111 S.E2d 686, 235 S.C. 344, 
cert. den. and app. dism. 81 S.Ct. 707, 365 U.S. 
300, 5 L.EdJd 689. 

S.D.—CJJS. cited in State v. McCreary, 142 N.W.2d 
240, 244, 82 S.D. 111. 

Wash.—State v. Harrison, 435 P.2d 547, 72 Wash.2d 
737. 

Wis.—Whitty v. State, 149 N.W.2d 557, 34 Wis.2d 278, 
eert. den. 88 S.Ct 1056, 390 U.S. 959, 19 LEd.2d 
1155—Whitty v. State, 149 N.W,2d 557, 34 Wis.2d 
278, cert. den. 88 S.Ct. 1056, 390 U.S. 959, 19 
LEdJd 1155. 

Factors which may be taken into consideration 
Okl.—Glass v. State, Cr., 361 P.2d 230. 
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56. Ind.—Woods v. State, 235 N.R2d 479, 250 Ind. 
131 

57. Pa.—Com. v. Wonnuth, 63 LackJur. 105. 

58. Miss.—CJJS. cited in Lee v. State, 146 So.2d 736, 
739, 244 Miss. 813. 

58 Kan.—State v. Fabian, 461 P.2d 799, 204 Kan. 

237. 

Incorporation of common-law rule 

(1) Ohio-State v. Pigott, 197 N.R2d 911, 1 Ohio 
App2d 21 

Rule of evidence 

Kan.—State v. Lewis, 405 P.2d 796, 195 Kan. 389. 
Ohio—State v. Pigott, 197 N.E2d 911, 1 Ohio App.2d 
21 

Strict construction of statute against state 
Mich.—People v. White, 181 N.W.2d 803, 26 Mich. ( 
App. 35. 

Ohio—State v. Strong, 196 N.R2d 801, 119 Ohio App. 

31—State v. Watson, 252 N.E2d 305, 20 Ohio 
AppJd 115, mod. on oth. grds. 275 N.E2d 153,28 
Ohio St2d 15. 

Statute held not to permit mere piling on of 
evidence 

Ohio—State v. Strong, 196 N.E2d 801, 119 Ohio App. 
31-State v. Watson, 252 N.R2d 305, 20 Ohio 
App.2d 115, mod. on oth. grds. 275 N.R2d 153,28 
Ohio StJd 15. 

Statute held valid 

Ohio—State v. Moorehead, 265 N.R2d 551, 24 Ohio 
Slid 166, vac. in part, on oth. grds. 92 S.Ct. 2869, 
408 UR 938, 33 LEdld 759. 

59. Cal.—People v. Long, 86 Cal.Rptr. 590, 7 C.A.3d 
586. 

Fla.—San Frateflo v. State, App., 154 So.2d 327. 

Kan.—State v. Stephenson, 381 P.2d 335, 191 Kan. 

424-State v. Lewis, 405 P.2d 796, 195 Kan. 389. 
Mont— CJS. cited in State v. Tiedemann, 362 P.2d 
529, 531, 139 Mont 237. 

EC—State v. Sharpe, 122 S.E2d 622, 239 S.C 258. 
ED.—CJS. quoted at length in State v. McCreary, 142 
N.W.2d 240, 245, 82 ED. 111. 

Care taken 

(2) Other matters. 

US—Roe v. US, CATex., 316 F.2d 617. 

60. Colo.—Bdl v. People, 406 P.2d 681, 158 Colo. 
146, cert den. 86 ECt 1964, 384 U.S. 1024, 16 
LEdJd 1027, reh. den. 87 S.Q. 23, 385 US. 892, 
17 UBdL2d 126. 

DL—People v. Sisson, 253 N.E2d 486, 116 IU.App.2d 

66 . 

Mont—CJS. dted la State v. Tiedemann, 362 P.2d 
529, S31, 139 Moot 237. 

NA1—State v. Aragon, App., 475 P.2d 460, 82 N.M. 

66 . 

EC—State v. Sharpe, 122 EE2d 622, 239 EC 258. 
Teat—Stephens v. State, Cr., 417 EWJd 286. 

6L US—US v. Boyd, CA.Oa, 446 F.2d 1267. 
Mont—CJS dted ia State v. Tiedemann, 362 P.2d 
529, 531, 139 Moot 237. 

EC-State v. Sharpe, 122 EE2d 622, 239 S.C. 258. 


62. Anz.—State v. Chaney, 428 P.2d 1004, 5 Ariz. 
App 530. 

Cal.—People v Cramer, 60 Cal.Rptr. 230, 429 P.2d 
582, 67 G2d 126—People v. Haston, 70 Cal.Rptr. 
419,444 P 2d 91, 69 C.2d 233—People v. Durham, 
74 Cal.Rptr. 262, 449 P.2d 198, 70 C.2d 171, cert 
den. 89 S.Ct. 2116, 395 U.S. 968, 23 LEd.2d 755, 
cert. den. 92 ECt. 2416, 406 U.S. 971, 32 L.Ed.2d 
671. 

Conn.—State v. Holliday, 268 A.2d 368, 159 Conn. 169. 
Fla —San Fratello v. State, App., 154 So.2d 327. 
Kan.—State v. Stephenson, 381 P.2d 335, 191 Kan. 
424—State v. Anderson, 446 P.2d 844, 202 Kan. 
52. 

Mont.—CJS dted in State v. Tiedemann, 362 P.2d 
529, 531, 139 Mont. 237. 

S.C.—State v. Sharpe, 122 S.R2d 622, 239 S.C. 258. 

Necessity 

(2) Other statements. 

Nev.—Tucker v. State, 412 P.2d 970, 82 Nev. 127. 
Wash.—State v. Ranicke, 479 P.2d 135, 3 Wash.App. 
892. 

Statement furnished accused Evi¬ 
dence of other offenses has been held 
not admissible under an exception to 
the general rule of exclusion unless, 
within a reasonable time before trial, 
the state furnishes accused in writing 
a statement of the offenses it intends 
to show he has committed, described 
with the particularity required in an 
indictment . 62 5 

62.5. Rule subject to exceptions 

Minn.—State v. Spreigl 139 N.W.2d 167, 272 Minn. 
488—State v. Fulford, 187 N.W.2d 270, 290 Minn. 
236—State v. Whelan, 189 N.W.2d 170, 291 Minn. 
83. 

Or.—State v. Fusion, 490 P.2d 1024, 7 Or.App. 436. 
Rule not given retroactive operation 
Minn.—State v. Billstrom, 149 N.W.2d 281, 276 Minn. 
174. 

Purpose of giving notice 

Minn.—State v. Houge, 159 N.W.2d 265, 280 Minn. 
372-State v. Whelan, 189 N.W.2d 170, 291 Minn. 
83. 

Notice as to evidence of relationship with victim 
held not required 

Minn.—State v. Boyce, 170 N.W.2d 104, 284 Minn. 
242. 

Uniformity in federal practice suggested 
U.S.—McConkey v. U.S., C.A.Minn., 444 F.2d 788, 
cert. den. 92 S.Ct. 223, 404 U.R 885, 30 LEd.2d 
168. 

63, U.S.—U.S. v. Boyd, C,A.Ga., 446 F.2d 1267. 
Mont—CJJS. dted in State v. Tiedemann, 362 PJd 

529, 531, 139 Mont. 237. 

Prior felony conviction admissible only for pur¬ 
pose of impeachment 

Ky.—Messmear v. Com., 472 S.W.2d 681 

63.5. Ariz.—State v. Moore, 495 P.2d 445, 108 Ariz. 
215. 

Cal—People v.'Sam, 77 Cal.Rptr. 804,454 Pld 700, 71 
G2d 194. 

People v. Anderson, 85 CaLRptr. 669, 6 GA.3d 
364. 

Colo.—Clews v. People, 377 P.2d 125, 151 Colo. 219. 
Minn.—State v. Spreigl 139 N.W.2d 167, 272 Minn. 
488. 

Miss,—CJJS. dted in Willis v. State, 165 So.2d 154, 
155, 250 Miss. 334. 

Ohio—State v. Strong, 196 N.E2d 801, 119 Ohio App. 
31. 

Okl.—Hardin v. State, Cr., 462 P.2d 357. 

Wash.—State v. Gdladay, 470 P.2d 191, 78 Wash.2d 

121 . 


Presumption of inadmissibility 
Cal.—People v. Schader, 80 CaLRptr. 1, 457 P.2d 841 
71 C.2d 761. 
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63.10. U.S.—U.S. v. Laurelli, D.GPa., 187 F.Supp. 
30, affd., C.A., 293 F.2d 830, cert. den. 82 S.Ct 
406, 368 U.S. 961, 7 LEd.2d 392. 

Ariz.—State v. Daymus, 367 P.2d 647, 90 Ariz. 294. 
Cal—People v. Smith, 45 CaLRptr. 310, 235 C.A2d 
462—People v. Long, 86 CaLRptr. 590, 7 GA.3d 
586. 

Kan.—State v. Miller, 460 ?2d 564, 204 Kan. 46. 
Ohio—State v. Watson, 252 N.E2d 305, 20 Ohio 
App2d 115, mod. on oth. grds. 275 N.R2d 153,28 
Ohio St2d 15. 

Wash.—State v. Scherer, 462 P.2d 549,77 Wash.2d 345. 
Wis.—Cheney v. State, 171 N.W.2d 339, 44 Wis.2d 454, 
reh. den. 174 N.W.2d 1, 44 Wis.2d 454. 

Criminal acts intended to obstruct justice or 
avoid punishment 

Conn.—State v. Holliday, 268 A.2d 368, 159 Conn. 169. 
63 JO. Tex.—Ingram v. State, Cr., 426 S.W.2d 877. ’ 

64. U.S.—Nees v. Culbertson, CATex., 406 F.2d 
621, cert. den. 89 S.CL 2098, 395 U.S. 959, 23 
L.Ed.2d 745—U.S. v, Mancuso, CATex., 423 
F.2d 23, cert. den. 91 S.Ct 79. 

Colo.—Clews v. People, 377 P.2d 125, 151 Colo. 219. 
Nev.—State v. Easter, 118 N.W.2d 515, 174 Neb. 411 
Or.—State v. Fldschman, App., 495 P.2d 277. 

64.5. U.S.—Matthews v. U.S., CATex., 407 F.2d 
1371, cert. den. 90 S.Ct 2177, 2178, 398 U.S. 968, 
26 LEd.2d 554, reh. den. 91 ECt 26, 400 VS. 
857, 27 L.Ed.2d 97. 

Cal.—People v. Davis, 43 CaLRptr. 357, 233 C.A.2d 
156. 

D.C—Moss v. U.S., App., 250 A.2d 567. 

Kan.—State v. Jamerson, 449 P.2d 541 202 Kan. 322- 
State v. Yates, 449 P.2d 575, 202 Kan. 406, cert 
dism. 90 S.Ct 496, 396 U.S. 996, 24 LEdJd 461. 
Ohio-State v. Watson, 252 N.R2d 305, 20 Ohio 
App.2d 115, mod. on oth. grds. 275 N.E.2d 153,28 
Ohio St.2d 15. 

Okl.—Carr v. State, Cr., 361 P.2d 701. 

Tex.—Gonzales v. State, Cr., 410 EW.2d 435, cert den. 

87 S.Ct 2044, 387 U.S. 925, 18 UEd.2d 981 
Intervening convictions 
Tex.—Beard v. State, Cr. 456 S.W.2d 81 

65. U.S.—U.E v. Smith, C.A.Ind. f 432 F.2d 1109, 
cert den. 91 ECt 875, 401 U.S. 911, 27 LEd.2d 
810. 

Colo.—Clews v. People* 377 P.2d 125, 151 Colo. 219. 
65 J5. Discretion of court 
Kan.—State v. Caldrone, 473 P.2d 66, 205 Kan. 828, 
cert den. 91 S.Ct. 896, 401 U.S. 916, 27 LEd.2d 
817. 

65.10. CaL—People v. Archerd, 91 CaLRptr. 397, 
477 P.2d 421, 3 C.3d 615. 

People v. Zankich, 11 CaLRptr. 115,189 C.A.2d 
54-People v. Kerry, 57 CaLRptr. 289, 249 GA.2d 
246—People v. Schumacher, 64 Cal.Rptr. 494, 256 
CA.2d 858. 

Iowa—CJS. dted in State v. Schlak, 111 N.W.2d 289, 
292, 253 Iowa 113. 

MO.-CJ& dted In State v. Watson, 386 S.W.2d 24, 
30, app. dism. and cert. den. 85 S.Ct 1458, 381 
UR 275, 14 LEd.2d 431-State v. Simeriy, 463 
S.W.2d 846. 

Remoteness 

(1) CaL—People v. Sogoian, 42 Cal.Rptr. 736, 232 
C.A.2d 430—People v. Smith, 45 CaLRptr. 310, 235 
GA.2d 461 

Kan.—State v. Wright, 398 P.2d 339, 194 Kan. 271— 
State v. O’Neal 461 P.2d 801, 204 Kan. 226. 
Wash.—State v. Scherer, 462 P.2d 549, 77 Wash.2d 345. 
65,15. Iowa-State v. Wright, 191 N.WJd 638. 

65 JO. U.S.—Woodland v. U.S., CA.N.M., 347 F.2d 
956—Moran v. UR, C.A.OkL, 404 FJd 663. 
Ariz.—State v. Hernandez, 437 PJd 952, 7 Ariz.App. 
200 . 
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CaL—People v. Webster, 93 Cal.Rptr. 260, 14 C.A.3d 
739—People v. Hernandez, 96 CaLRptr. 854, 19 
GA3d 411. 

Conn.— State v. Jenkins, CirAD., 239 A.2d 358, 4 
Conn.Gr. 717. 

Fla.—Saxon v. State, App., 225 So.2d 925-Crosby v. 
State, App., 237 So.2d 286. 

Ga.—Barron v. State, 137 S.R2d 690, 109 GaApp. 786. 
UL—People v. Hall, 231 N.R2d 416, 38 H1.2d 308. 
People v. Fickes, 231 N.R2d 602, 89 IlLApp.2d 
300. 

Iowa-State v. Schlak, 111 N.W.2d 289, 253 Iowa 
113—State v. Hill, 140 N.W.2d 731, 258 Iowa 
932—State v. Theodore, l'50 N.W.2d 612,260 Iowa 
1038. 

Md.—Fowler v. State, 254 A2d 715, 7 MdApp. 264. 
Mich.—People v. Greenway, 114 N.W.2d 188, 365 
Mich. 547. 

People v. McPherson, 175.N.W.2d 828, 21 Mich. 
App. 385, app. after remand 197 N.W.20 173, 38 
MfchApp. 534, cert. den. 94 S.Ct 3179, 417 U.S. 
972, 41 LEd.2d 1143. 

Mo.—State v. Tallie, 380 $.W.2d 425. 

Neb.—State v. Meadows, 196 N.W.2d 171, 188 Neb. 
287. 

OkL—GJJS. dted fat Cornelius v. State, Cr., 438 P.2d 
295, 300. 

Pa.—Com. v. Zeger, 165 A.2d 683, 193 Pa-Super. 498. 
Va.—Kirkpatrick v. Com., 176 S.R2d 802, 211 Va. 269. 
Wash.—State v. Mott, 447 P.2d 85, 74 Wash.2d 804. * 
State v. Whalon, 464 P.2d 730, 1 Wash.App. 785. 
Application of general teats 
Ariz.—State v. Waits, 404 P.2d 729, 1 ArizApp. 463. 
CaL—People v. Downer, 22 CaLRptr. 347, 372 P.2d 
107, 57 G2d 800. 
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65.25. U.S.—Mills v. U.S., GA.Okl., 367 F2d 366— 
Moran v. U.S., CAOkl., 404 F.2d 663. 

Alaska—Kugzruk v. State, 436 P.2d 962. 

CaL—People v. McCoy, 8 CaLRptr. 70, 185 CA2d 98. 
UL—People v. Jennings, 233 N.E2d 763, 91 ULApp.2d 
261—People v. Allen, 272 N.R2d 296,1 Ul.App.3d 
197. 

Iowa-State v. Schlak, 111 N.W.2d 289, 253 Iowa 113. 
Kan.—State v. Myrick, 317 P.2d 485, 181 Kan. 1056- 
City of Topeka v. Harvey, 365 P.2d 1109,188 Kan. 

841. 

Ky.—Smith v. Com., 366 S.W.2d 902. 

Mo.—GJA dted in State v. Page, 395 S.W.2d 146, 
150. 

Or.—State v. McLean, 468 P.2d 521, 255 Or. 464. 
Tenn.—Campbell v. State, 469 S-W.2d 506, 4 Tenn.Cr. 
App. 100. 

Wadi.—State v. Evans, 356 P.2d 589, 57 Wash.2d 
288-State v. RusaeU, 384 P2d 334, 62 Wash.2d 
635-State v. Mack, 490 P.2d 1303, 80 Wash.2d 
19. 

66 . U.S.—U.S.V. White, CALa., 444 F.2d 1274, cert. 

den. 92 S.Ct 300, 404 U.S. 949, 30 LEd.2d 266. 
Ala.—Baggett v. State, Cr., 229 So.2d 819,45 AlaApp. 
320—Ellis v. State, Cr., 241 So.2d 130,46 AlaApp. 
289. 

Ariz.—State v. Hudgens, 423 P.2d 90,102 Ariz. 1, cert 
den. 88 S.Ct 162, 389 U.S. 873, 19 L.Ed.2d 155. 

State v. Norgard, 429 P.2d 670, 6 ArizApp. 
36-State v. Mercer, 473 P.2d 803, 13 ArizApp. 1. 
Cal.—People v. Waltber, 69 CaLRptr. 434, 263 CA2d 
310. 

Colo.—Clews v. People, 377 P.2d 125,151 Colo. 219- 
Ntraqjo v. People, 419 P.2d 953, 161 Colo. 76— 
Tanktley v. People, 464 P.2d 862, 17L Colo. 77. 
Conn.—State v. J enkins, 256 A2d 223, 158 Conn. 149. 
State v. Church, CirA.D., 229 A2d 379, 4 
Conn.Gr. 220, certification denied, Sup., 226 A2d 
521, 154 Conn. 744. 

Dd.—Halko v. State, 175 A2d 42, 4 Storey 180. 

Fla.—Hawkins v. State, 206 SoJd 5. 

Homer v. State, App., 149 So.2d 863-Giamo v. 
State, App., 245 So.2d 116, cert den. 92 S.Ct. 681, 


404 U.S. 1019, 30 L.Ed,2d 666-GJE dted fat 
Christie v. State, App., 246 So.2d 605, 608. 

Ga.—Shinall v. State, 147 S.R2d 510, 113 GaApp. 
127—Lane v. Sute, 165 S.E2d 474, 118 GaApp. 
688—Patterson v. State, 172 S.R2d 873, 121 Ga. 
App. 159. 

Hawaii-State v. Yoshida, 361 P.2d 1032, 45 Haw, 50, 

81 

Ill.—People v. Booker, 213 N.R2d 542, 34 111.24 16, 
cert. den. 87 S.Ct. 872, 386 U.S. 929, 17 LEd.2d 
800—People v. Ostrand, 221 N.R2d 499, 35 IU.2d 
520-People v. Peto, 230 N.E2d 236, 38 I11.2d 45. 
Iowa—State v. Evans, 169 N.W.2d 200—State v. 
Wright, 191 N.W.2d 638. 

Kan.—State v. Mallett, 386 P.2d 214, 192 Kan. 154— 
State v. Mader, 412 P,2d 1Q0I, 196 Kan. 469- 
State v. Motky, 430 P.2d 264, 199 Kan. 335-State 
v. Kowalec, 468 P.2d 221, 205 Kan. 57. 

Md—Royster v. State, 240 A.2d 283, 3 MdApp. 559— 
Johnson v. State, 244 A.2d 632, 4 Md.App. 648. 
Mich.—People v. Maglaya, 169 N.W.2d 530, 17 Mich, 
App. 379. 

Mo.—GJJS. dted in State v. Aubuchon, 394 S.W.2d 
327, 331. 

Mont.—State v. GiUham, 670 P.2d 544. 

Nev.—Tucker v. State, 412 P. 970, 82 Nev. 127-Mears 
v. State, 422 P.2d 230, 83 Nev. 3, cert. den. 88 
S.Q. 124, 389 U.S. 888, 19 LEd2d 188, reh. den. 

88 S.G. 299, 389 U.S. 945, 19 LEd.2d 303. 

N.M.—State v. Peke, 371 P.2d 226, 70 N.M. 108, cert. 

den. 83 S.Ct 293, 371 U.S. 924, 9 LEd.2d 232. 
N.Y.—People v. McKinney, 247 N.E2d 244, 24 N.Y.2d 
180, 299 N.Y.S.2d 401. 

People v. Latham, 314 N,Y.S.2d 825, 35 A.D.2d 
759. 

N.C.—State v. Oliver, 184 S.E2d *900, 13 N.CApp. 
184. 

Ohio—GJ.S. quoted at length in State v. Watson, 275 
N.E2d 153, 157, 28 Ohio St2d 15. 

Okl.—Comdius v. State, Cr., 438 P.2d 295, 

Or.—State v. Oster, 376 P.2d 83, 232 Or. 389-State v. 
Tracy, 425 P.2d 171, 246 Or. 349-State v. Hoover, 
433 P.2d 244, 248 Or. 178. 

Tex.—Hafti v. State, Cr., 416 S.W.2d 824 app. after 
remand 487 S.W.2d 745—Johnston v. State, Cr., 
418 S.W2d 522—Parks v. State, Cr., 437 S.W.2d 
554. 

Va.—Timmons v. Com., 129 S.E2d 697, 204 Va. 205. 
Wash.—State v. Niblick, 443 P.2d 809, 74 Wash.2d 
200—State v. Cartwright, 456 P.2d 340, 76 
Wash.2d 259. 

Corroboration 

(2) U.S.— CJS, dted in Rodriguez v. U.S., CA 
Tex., 284 F.2d 863, 867, cent den. 82 S.Ct. 632, 368 
U.S. 1001, 7 L.Ed.2d 540. 

Resistance of arrest 

(1) Or.—State v. Brown, 372 P.2d 779, 231 Or. 297. 
Evidence of attempt to escape from Jail, etc. 
Or.—Sute v. Brown, 372 P.2d 779, 231 Or. 297. 
Admission of bond forfeiture of other offense 
Okl.—Wolf v. Sute, Cr., 375 P.2d 283. 

page 747 

67. U.S.—U.S. v. Edwards, GA.Mo., 443 F.2d 1286, 
cert den. 92 S.Ct 295, 404 U.S. 944, 30 LEd2d 
259. 

U.S. ex rd. Mayberry v. Yeager, D.GNJ., 321 
F.Supp. 199. 

Alaska—Watson v. Sute, 387 P.2d 289—Kugzruk v. 
SUte, 436 P.2d 962. 

Ariz.—Sute v. Dsymus, 367 P.2d 647, 90 Ariz. 294—? 

Sute v. Hill, 450 P.2d 696, 104 Ariz. 238. 

Cal.—People v. Anderson, 85 CaLRptr. 669, 6 CA.3d 
364—People v. Perkins, 86 CaLRptr. 585, 7 GA.3d 
593—People v. Long, 86 CaLRptr. 590, 7 GA.3d 
586—People v. Rodriguez, 88 Cal.Rptr. 789, 10 
GA3d 18—People v. Williams, 90 Cal.Rptr. 292, 
11 CA3d 97a 

Colo.—Jordan v. People, 376 P.2d 699, 151 Colo. 133, 
cert den. 83 S.Ct 1553, 373 U.S. 944, 10 LEd.2d 
699. 
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Conn.—Sute v. Jenkins, 256 A.2d 223, 158‘Conn. 149. 
D.C.—Cantidl v. U.S., CA, 323 F.2d 613, 116 VS. 
App.D.C. 311, cert. den. 84 S.Ct 973, 376 U.S. 
955, 11 LEd.2d 973. 

Fla.—Wadsworth v. State, App., 201 So.2d 836, deri¬ 
sion quashed 210 So.2d 4—Bogan v. Sute, App., 
226 So.2d 110. 

UL—People v. Christiansen, 254 N.E2d 156, 118 I1L 
App.2d 51—People v. O’Neal, 254 N.E2d 559, 118 
llLApp.2d 116—People v. Fentress, 272 N.E2d 
SOI, 133 Ill App 2d 38, cert den. 92 S.Ct 1329, 
405 U.S. 1044, 31 L.Ed.2d 586. 

Kan.—Sute v. Darling, 419 P.2d 836, 197 Kan. 471- 
State v. Omo, 428 P.2d 768,199 Kan. 167—Sute v. 
Anderson, 446 P 2d 844, 202 Kan. 52. 

Ky.—Duff v. Com., 464 S.W.2d 264. 

Mass.—Com, v. D’Ambra, 258 N.R2d 74, 357 Mass. 

26 a 

Midi.—People v. Much, 179 N.W.2d 184, 23 Mich. 
App. 723. 

Minn.—State v. Wofford, 114 N.W.2d 267, 262 Mirm. 
112—State v. Hines, 133 N.W.2d 371, 270 Minn. 
30—State v. Drews, 144 N.W.2d 251, 274 Mirm. 
426. 

Mo.—Sute v. Holbert, 416 S.W.2d 129—Sute v. Kil¬ 
gore, 447 S.W.2d 544. 

Moat.—Sute v. Merritt, 357 P.2d 683, 138 Mont 546. 
Neb.—Sute v. Knecht, 147 N.WJd 167, 181 Neb. 
149-State v. Sharp, 168 N.W.2d 267, 184 Neb. 
411. 

N.H.—State v. Cote, 235 A2d 111, 108 N.H. 29a cert. 

den. 88 S.Ct 1412, 390 U.S. 1025, 20 L.Ed.2d 282. 
NJ.—Sute v. Smith, 202 A2d 461, 84 NJSuper. 452. 
N.M.—Sute v. Lopez, App., 458 P.2d 851, 80 N.M. 
599, cert. dm. 458 P.2d 859, 80 N.M. 607, cert 
den. 90 S.Ct 186a 398 U.S. 942, 26 L.Ed.2d 279. 
N.Y.—People v. Debrio, 308 N.Y.S.2d 131, 33 A.D.2d 
350. 

N.G—Sute y. Williams, App^ 165 S.E2d 481, 275 
N.C. 77. 

Okl.—Harris v. State, Cr., 450 P.2d 857—King v. Sute, 
Cr., 456 P.2d 121, cert. den. 90 S.Ct 1384, 397 
U.S. 1049, 25 L.Ed.2d 663—Brown v. Sute, Cr., 
456 P.2d 604. 

Or.—Sute v. Ellis, 412 P.2d 518, 243 Or. 190. 

Tex.—Rae v. State, Cr., 423 S.W.2d 587—Sanders v. 
State, Q%, 449 S.W.2d 262—Rodriguez v. State, 
Cr., 457 S.WJ2d 555—Sanders v. State, Cr., 462 
S.W.2d 3. 

Va.—Kirkpatrick v. Com., 176 S.E2d 802,211 Va. 269. 
Wash.—Sute v. Vindhurst, 388 P.2d 552, 63 Washed 
607. 

Wk—State v. Reynolds, 137 N.W.2d 14, 28 Wis.2d 
350—State v. MideU, 159 N.W.2d 614, 39 Wis.2d 
733. 

Wya—Valerio v. State, 429 P.2d 317. 
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67.5. UE.—U.S. v. Stallings, GA.FU., 437 F.2d 1057 
—U.S. v. Keffly, CAN.Y., 445 F.2d 1285, cert 
den. 92 S.Ct 2064,406 U.S. 962, 32 L-Ed.2d 350. 
Alaska—Freeman v. State, 486 P.2d 967. 

Ariz.—State v. Ballesteros, 413 P.2d 739, 100 Ariz. 
262—State v. Mahoney, 475 P.2d 479, 106 Ariz. 
297, cert den. 91 S.Q. 898, 401 U.S. 917, 27 
LEd.2d 818. 

CaL—People v. SigaL 45 CaLRptr. 481, 23S GA.2d 
449—People v. Baskett, 47 Cal.Rptr. 274, 237 
GA.2d 712—People v. Covert, 57 CaLRptr. 22a 
249 CA2d 81—People v. Kerry, 57 Cal.Rptr. 289, 
249 CA.2d 246, cert den. 88 S.Ct. 251, 389 U.S. 
916, 19 L.Ed.2d 269—People v. Asta, 59 Cal.Rptr. 
206,251 CA2d 64—People v. Nieves, 82 CaLRptr. 
661, 2 GA3d 562. 

Con n. —Sute y. Marquez, 273 A2d 689, 160 Con n . 47, 
Fla.—Baker v. State, 241 So.2d 683. 

Randall v. State, App., 239 Su2d 81. 

UL—People v. Cole, 194 N.E2d 269, 29 UL2d 501- 
People v. Dewey, 246 N.R2d 232, 42 UL2d 148. 
Mich.—People v. Thomas, 190 N.W^d 25a 33 Midi. 
App. 664. 

Minn.—Sute v. Hines, 133 N.W.2d 371, 270 Minn. 3a 
Mo.—Sute v. Starks, 459 S.W.2d 249. 
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Mont.—State v. Porter, 391 P.2d 704. 

N.M.—State v. Lopez, App., 458 P.2d 851, 80 N.M. 
599, cert. den. 458 P.2d 859, 80 N.M. 607, cert 
den. 90 S.Ct. 1860, 398 U.S. 942, 26 L.Ed.2d 279. 

Ohio—State v. Watson, 252 N.E2d 305, 20 Ohio 
App.2d 115, mod. on oth. grds. 275 N.R2d 153, 28 
Ohio St 2d 15. 

Or.—State v. Latte, 425 P.2d 186, 246 Or. 218. 

Vt.—State v. Emrick, 282 A.2d 821, 129 Vt. 475. 

68. U.S.—CJ.S. dted in U.S. v. Cerullo, CA.Tex., 
435 F.2d 142, 144—U.S. v. Rivera, C.A.H1., 437 
FJd 879, cert. den. 91 S.Ct 1638, 402 U.S. 947, 
29 LEd.2d 115—US., v. Jones, GAJ1L, 438 F.2d 
461—U.S. v. Burkhart, 458 F.2d 201. 

U.S. ex id. Paris v. Brierley, D.C.Pa.,'' 315 
F.Supp. 1392. 

Ala.—WBcutt v. State, 123 So.2d 193, 41 AlaApp. 25, 
cert den. 123 So.2d 203,271 Ala. 315—Crumley v. 
State, 220 So.2d 862, 44 AlaApp. 692, cert. den. 
220 So.2d 868, 283 Ala. 713, and 90 SICt. 84, 396 
U.S. 831,24 L.Ed.2d 82, reh. den. 90 S.Ct. 371, 396 
U.S. 949, 24 L.Ed.2d 256. 

Alaska—Kugzruk v. State, 436 P.2d 962. 

Ariz.—State v. Hudgens, 423 P.2d 90,102 Ariz. 1, cert, 
den. 88 S.Ct. 162, 389 U.S. 873, 19 L.Ed.2d 155. 

Arit—Harris v. State, 394 S.W.2d 135, 239 Ark. 771, 
cert den. 87 S.Ct 1043, 386 U.S. 964, 18 L.Ed,2d 
114—Fulwider v. Woods, 461 S.W2d 581, 249 
Ark. 776. 

Cal—People v, Haston, 70 Cal.Rptr. 419, 444 P.2d 91, 
69 G2d 233—People v. Schader, 80 CaLRptr. 1, 
457 ?2i 841, 71 C2d 761. 

Colo.—Clews v. People, 377 P.2d 125, 151 Colo. 219— 
Monge v. People, 406 P.2d 674, 158 Colo. 224— 
Segura v. People, 412 P.2d 227, 159 Colo. 371. 

Conn.—State v. Jenkins, CirAD., 239 A2d 558, 4 
Conn.Cir. 717. 

D.C—Drew v. U.S., CA., 331 F.2d 85, 118 U.S.App. 
D.C 11. 

McDonald v. U.S., MunApp., 183 A.2d 396. 

Fb.—Horner v. State, App., 149 So.2d 863. 

Oa.—Bond v. State, 122 S.E2d 310, 104 GaApp. 627. 

Hawaii—State v. Carvelo, 361 P.2d 45, 45 Haw. 16— 
CJjS. died in State v. Toahishige Yoshino, 364 
P.2d 638, 642, 45 Haw. 206. 

HL—People v. Cage, 216 N.R2d 805, 34 IU.2d 530- 
People v. Wilson, 263 N.R2d 856, 46 IU.2d 376. 

Ind.—Kiefer v. State, 169 N.R2d 723, 241 Ind. 176, 
cert den. 81 S.O. 1089, 366 U.S. 914, 6 L.Ed.2d 
238. 

Iowa—State v. Wilson, 173 N.W.2d 563. 

Ky.—Noble v. Com., 351 S.W.2d 181—Holt v. Com., 
'354 S.W.2d 30—Shirley v. Com., 378 S.W.2d 816- 
Uttle v. Com., 419 S.W.2d 332. 

La.—CJJS, dted la State v. Reese, 194 So.2d 729, 735, 
250 La. 151, cert den. 88 S.Ct 485, 389 U.S. 996, 
19 L.Ed.2d 495. 

Md.—Cornwell v. State, 251 A2d 5, 6 MdApp. 178- 
Cook v. State, 259 A.2d 326, 8 MdApp. 243— 
Douglas v. State, 267 A.2d 291, 9 MdApp. 647. 

Minn.—State v. Wofford, 114 N.W.2d 267, 262 Minn. 
112—State v. Hotter, 142 N.WJd 568, 274 Minn. 
58. 

Miss.—Spears v. State, 175 SoJd 158, 253 Miss. 108— 
Strickland v. State, 209 So.2d 840—Cummings v. 
State, 219 SoJd 673, cert den. 90 S.Ct. 954, 397 
U.S, 942, 25 L.Ed2d 122-Brooks v. State, 242 
SoJd 865. 

Mow—State v. Smith, 422 S.W.2d 50, cert. den. 89 S.Q. 
150,393 VS. 895,21 L.Ed2d 176-State v. Boyer, 
476 S.W.2d 613. 

CJ& quoted ia State v. Darnell, App., 639 
S.WJd 869, 871 

Mont-State v. Quigj, 467 P 2d 692, 155 Mont. 119. 

NJ.—State v. WflHams, 264 A.2d 446, 110 NJ.Super. 
64, affd 264 AJd 441, 56 NJ. 53. 

N.C—Stele v. Williams, 174 S.E2d 503, 276 N.C. 703, 
revd. on oth. grds. 91 S.Ct 2290, 403 U.S. 948, 29 
L.Ed2d 86a on remand 183 S.E2d 106, 279 N.C. 
388—CJ.S. dted In State v. Hunter, 227 S.E2d 
53a 547, 290 N.C 556, cert. den. 97 S.Ct 1106, 
429 US. 1093, 51 LEd2d 539. 


CJ.S. dted in State v. McCray, 190 S.E.2d 267, 
1270, 15 N.C.App. 373, 191 S.E2d 603, 282 N.C. 
154. 

Ohio-State v. Whitley, 245 N.R2d 231 17 Ohio 
App.2d 159. 

Okl.—Moulton v. State, Cr., 476 P.2d 366. 

Or.—State v. Kibler, App., 461 P.2d 72, 1 Or.App. 208. 
Pa.—Com. v. Gockley, 192 A.2d 693, 411 Pa. 437. 
Com. v. McKenna, 213 A.2d 223, 206 Pa,Super. 
317. 

R. I.—State v. Pepper, 237 A.2d 330, 103 R.I. 310. 

S. C.—State v. Gamble, 146 S.R2d 709, 247 S.C. 214, 

app. after remand 155 S.R2d 916, 249 S.C 605, 
cert. den. 88 S.Ct 862, 390 U.S. 927, 19 L.Ed.2d 
988. 

Tenn.—CJ.S. quoted in Simmons v. State, Cr., 483 
S.W.2d 590, 594. 

Tex.—West v. State, Cr., 428 S.W.2d 351. 

Tinsley v. State, App., 461 S.W.2d 605. 

Va.—Kirkpatrick v. Com., 176 S.E.2d 801 211 Va. 269. 
Wash.—State v. Niblack, 443 P.2d 809, 74 Wash.2d 
200—State v. Todd, 474 P.2d 542, 78 Wash.2d 362. 

State v. Robinson, 483 P.2d 144, 4 Wash.App. 
515. 

Wyo.—Dobbins v. State, 483 P.2d 255. 

Identity of offenses 

Cal.—People v. Perez, 55 Cal.Rptr. 909, 422 P.2d 597, 
65 C.2d 615, cert. gr. 88 S.Ct. 1055, 390 U.S. 941 
19 LEd.2d 1131, writ dism. 89 S.Ct. 1767, 395 
U.S. 208, 23 L.E&2d 212—People v. Cramer, 60 
Cal.Rptr. 230, 429 P.2d 582, 67 C.2d 126. 

Kan.—State v. Wright, 398 P.2d 339, 194 Kan. 271- 
State v. Finley, 490 P.2d 630, 208 Kan. 49. 

(2) Other statements. 

Ariz.—State v. Hughes, 426 P.2d 386, 102 Ariz, 118. 
Cal.—People v. Kerry, 57 Cal.Rptr 289, 249 C.A.2d 
246, cert. den. 88 S.Ct. 251, 389 U.S. 916, 19 
L.Ed.2d 269. 

“Complete story principle” 

Ariz.—State v. Villavicencio, 388 P.2d 245, 95 Ariz. 
199. 

State v. Willits, 409 P.2d 727, 2 ArizApp. 443. 

Special relevancy 

Utah-State v. Dickson, 361 P.2d 412, 12 Utah 2d 8. 

page 750 

68.5. U.S.-U.S. v. Jackson, CA.Ga., 451 F.2d 259- 
U.S. v. Kaufman, C.A.N.Y, 453 F.2d 306-U.S. 
v. Hamilton, C.A.Pa., 455 F.2d 1268. 

D.C—U.S. v. Bobbitt, CA., 450 F.2d 685, 146 U.S. 
App.D.C 224. 

Md.—Gonki v. State, 228 A.2d 835, 1 Md.App. 200. 
Ohio—State v. Williams, 255 N.R2d 639, 21 Ohio 
App.2d 184. 

Pa.—Com. v. Foose, 272 A.2d 452, 441 Pa. 173. 
68.10. U.S.—U.S. v. Restrepo, CAFla., 417 F,2d 
927—U^. v. Machen, CA.DL, 430 F.2d 523. 
Cal—People v. Elder, 79 Cal.Rptr. 466, 274 CA2d 
381—People v. Matlock, 89 Cal.Rptr. 862, 11 
CAJd 453. 

Fla.—Headrick v. State, App., 240 So.2d 203. 

Ga.—Staggers v. State, 172 S.R2d 462, 120 GaApp. 
875. 

Ill.—People v. Jones, 260 N.E2d 58’, 125 IU.App.2d 
168. 

Ohio—State v. Hector, 249 N.R2d 912, 19 Ohio St.2d 
167. 

OkL—Carr v. State, Cr., 361 P.2d 701—Brown v. State, 
Cr., 487 P.2d 963. 

Showing of offenses committed by third person 
improper 

Cal.—People v. James, 79 CaLRptr. 182, 274 C.A.2d 
608. 

Confession in same conversation insufficient 
connection 

Ga.—CardeU v. State, 168 S.E2d 889, 119 GaApp. 
848. 

68.15. Ariz.—State v. Cumbo, 396 P.2d 11, 96 Ariz. 
385. 


Va.—Clinton v. Com., 130 S.R2d 437, 204 Va. 275, 
revd. on oth. grds. 84 S.Ct. 1186, 377 U.S. 158,12 
L.Ed.2d 213. 

68.20. U.S —Henrandez v. U.S., C.A.Cal., 370 F.2d 
171—U.S. v. Kaplan, C.A.N.Y., 416 F.2d 103— 
U.S. v. Glasser, C.A.N.Y., 443 F.2d 994, cert den. 
92 S.Ct 96, 404 U.S. 854, 30 L.Ed.2d 95. 

Cal.—People v. Haston, 70 CaLRptr. 419, 444 P2d 91, 
69 C.2d 233. 

Kan.—State v. Jenkins, 454 P.2d 496, 203 Kan. 354. 
Minn.—State v. Sorenson, 134 N.W.2d 115, 270 Minn. 
186—State v. Hotter, 142 N.W.2d 568, 274 Minn. 
58—State v! Sorg, 144 N.W.2d 783, 275 Minn. 1. 
Miss.—Riley v. State, 180 So.2d 321, 254 Miss. 86. 
Nev.-Brown v. State, 404 P.2d 428, 81 Nev. 397. 
Ohio—State v. Hopkins, 189 N.R2d 636, 117 Ohio 
App. 48. 

Reception of evidence of other offenses reviewable for 
abuse of discretion see infra § 1868. 
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69. U.S.—U.S. v. Spatuzza, CADI., 331 F.2d 214, 
cert. den. 85 S.Ct 58, 379 U.S. 829, 13 LEd.2d 
38—Buatte v. U.S., C.A.Ariz., 350 F.2d 389, cert 
den. 87 S.Q. 104, 385 U.S. 856, 17 LEd.2d 
83—Nees v. Culbertson, GATex., 406 F.2d 621, 
cert. den. 89 S.Ct 2098, 395 U.S. 959, 23 LEd.2d 

745. 

Ariz.—State v. Schmid, 484 P.2d 187, 107 Anz. 191. 
Cal.—People v. Webster, 93 CaLRptr. 260, 14 C.A.3d 
739. 

Utah-State v. Lopez, 451 P.2d 772, 22 Utah 2d 257. 
Vt-State v. Stewart 274, A.2d 500, 129 Vt. 175. 
Wash.—State v. Scherer, 462 P.2d 549, 77 Wash.2d 345. 

70. U.S.—Downey v. Peyton, D.GVa., 291 F.Supp. 

746. 

Ariz.—State v. Norgard, 429 P.2d 670, 6 ArizApp. 36. 
Cal.—People v. Hohensee, 59 CaLRptr. 234,251 C.A.2d 
193—People v. Lynn, 94 CaLRptr. 16, 16 C.A.3d 
259. 

Fla.—Jordan v. State, App., 171 So.2d 418—Shack v. 
State, App., 201 So.2d 580—Bogan v. State, App., 
226 So.2d 110. 

Kan.—State v. Adamson, 419 P.2d 860, 197 Kan. 486. 
Md.—Mazer v. State, 188 A.2d 552, 231 Md. 40. 
Minn.—State v. Drews, 144 N.W.2d 251, 274 Minn. 
426. 

Miss.—Spears v., State, 175 So.2d 158, 253 Miss. 108. 
Net.—Tyrrell v. State, 115 N.W.2d 459, 173 Neb. 859. 
Or.—State v. Jensen, 296 P.2d 618, 209 Or. 239, app. 
dism. 77 S.Ct. 329, 352 U.S. 948, 1 L.Ed.2d 241, 
reh. den. 77 S.Ct. 388,352 U.S. 990, 1 LEd.2d 369. 
Tex.—Owens v. State, Cr., 450 S.W.2d 324. 

Wash.—State v. Vindhurst, 388 P.2d 552, 63 Wash.2d 
607—State v. Hames, 446 P.2d 344, 74 Wash.2d 
721. 

71. U.S.—Matthews v. U.S., CATex., 407 F.2d 1371, 
cert. den. 90 S.Ct. 2177, 2178, 398 U.S. 968, 26 
LEd.2d 554, reh. den. 91 S.Ct. 26, 400 U.S. 857, 
27 LEd.2d 97. 

Ariz.—State v. Akins, 383 P.2d 180, 94 Ariz. 263- 
State v. Tynes, 389 P.2d 125, 95 Ariz. 251. 

72. U.S.—U.S. v. Pittman, CAGa., 439 F.2d 906, 
cert den. 92 S.Ct. 138, 404 U.S. 842, 30 L.Ed.2d 
77. 

U.S. ex rel. Comitcher v. Meyers, D.GPa., 253 
F.Supp. 763. 

Ariz.—State v. Cumbo, 396 P.2d 11, 96 Ariz. 385- 
State v. Bustamante, 447 PJd 243, 103 Ariz. 551. 
Ark.—Bishop v. State, 364 S.W.2d 676, 236 Ark. 11 
CaL—People v. Rodriguez, 64 CaLRptr. 253, 256 
CA2d 663—People v. Lopez, 81 Cal.Rptr. 386, 1 
CA3d 78. 

Conn.—State v. Holliday, 268 A2d 368, 159 Conn. 169. 
D.C.—Leonard v. U.S., App., 265 A2d 776. 

Fla.—Wingate v. State, App., 232 So.2d 44, cert. den. 
91 S.Ct. 467, 400 U.S. 994,27 LEd.2d 443—Hines 
v. State, App., 243 So.2d 434. 

G£—Fulford v. State, 144 S.R2d 37a 221 Ga. 257. 
Hargett v. State, 173 S.EJd 266, 121 GaApp. 
157. 
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Idaho—State v. Thomas, 489 P.2d 1310, 94 Idaho 430. 

IU.—People v. Conrad, 225 N.E2d 713, 81 IU.App.2d 
34, affd. 241 N.E.2d 423, 41 IU.2d 13. 

Iowa—CJ.S. quoted In State v. Brown, 113 N.W.2d 
286, 292, 253 Iowa 658. 

Kan.—State v. Pierce, 490 P.2d 584, 208 Kan. 19- 
State v. Martin, 495 P.2d 89, 208 Kan, 950. 

Ky.—Walker v. Com., 426 S.W.2d 467—Johnson v. 
Com., 431 S.W.2d 857. 

Me.—CJ^. died la State v. Castonguay, 263 A.2d 727, 
730. 

Mass.—Com. v. Redmond, 258 N.E2d 287, 357 Mass. 
333—Com. v. Eagan, 259 N.E2d 548, 357 Mass. 
585. 

Mich.—CJ jS. dted In People v. Williams, 167 N.W.2d 
358, 360, 15 Mich.App. 683. 

Mo.—State v. Worley, 371 S.W.2d 221—CJJS. dted in 
State v. Aubuchon, 394 S.W.2d 327, 331. 

Neb.—State v. Riley, 154 N.W.2d 741, 182 Neb. 300. 

Nev.—Mears v. State, 422 P.2d 230, 83 Nev. 3, cert, 
den. 88 S.Ct. 124, 389 U.S. 888, 19 L.Ed.2d 188, 
reh. den. 88 S.Ct 299, 389 U.S. 945, 19 L,Ed.2d 
303. 

N.Y.—People v. Gand, 267 N.E2d 263, 27 N.Y.2d 418, 
318 N.Y.S.2d 484, cert. den. 91 S.Ct. 1398, 402 
U.S. 924, 28 L.Ed.2d 663. 

People v. Harvey, 310 N.Y.S.2d 913, 34 A.D.2d 
837. 

N.C—State v. Atkinson, 167 S.E2d 241, 275 N.C. 288, 
revd. on oth. gids. 91 SQ. 2283, 403 U.S. 948, 29 
L.Ed.2d 859, on remand 183 S.E2d 106, 279 N.C. 
386, app. after remand 187 S.E2d 702, -281 N.C. 
152—State v. Dawson, 180 S.E2d 140, 278 N.C 
351. 

Ohio—State v. Frabutt, App., 180 N.E2d 201, app. 
dism. 178 N.E2d 90, 172 Ohio St. 437. 

Or.—State v. Brown, 372 P.2d 779, 231 Or. 297—State 
v. Tracy, 425 P.2d 171, 246 Or. 349. 

State v. Hargon, 470 P.2d 383, 2 Or.App. 553. 

Tenn.—Dix v. State, 472 S.W.2d 243, 4 Tenn.Cr.App. 
412. 

Tex.—Nichols v. State, Cr., 386 S.W.2d 795—Thames 
v. State, Cr., 453 S.W.2d 495, vac. in part on oth. 
grds., 92 S.Ct. 2863,408 U.S. 937, 33 L.Ed.2d 755, 
reh. den. 93 S.Ct 177, 409 U.S. 898, 34 L.Ed.2d 
156, on remand 490 S.W.2d 828—Williams v. State, 
Cr., 461 S.W.2d 614. 

Utah-State v. Baran, 474 P.2d 728, 25 Utah 2d 16. 

Va.—Clinton v. Com., 130 S.E.2d 437, 204 Va. 275, 
revd. on oth. grds. 84 S.Ct. 1186, 377 U.S. 158,12 
L.Ed.2d 213. 

Wash.—State v. Hames, 446 P.2d 344, 74 Wash.2d 
721—Stole v. Blanchey, 454 P.2d 841, 75 Wash.2d 
926, cert. den. 90 S.Q. 694, 396 U.S. 1045, 24 
L.Ed2d 688—State v. Scherer, 462 P.2d 549, 77 
Washed 345. 

State v. Rahn, 459 P.2d 824, 1 Wash.App. 159. 

Effect of procedure under habitual criminal 
statute 

Mo.—State v. King, 375 S.W.2d 34. 
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73. U.S.—U.S. v. Smith, CA.Va^ 446 F.2d 200. 

Am.—State v. Hunt, 370 P.2d 640, 91 Ariz. 145. 

Cal.—People v. McAffery, 6 Cal.Rptr. 333, 182 C.A.2d 
486—People v. Garrison, 60 CalRptr. 596, 252 
CA.2d 479, cert. den. 88 S.Q. 2301, 392 U.S. 944, 
20 L.Ed.2d 1407—People v. Lynn, 94 CalRptr. 16, 
16 CA3d 259. 

Cok>.—Clews v. People, 377 P.2d 125, 151 Colo. 219. 

D.C—Leonard v. U.S., App., 265 A.2d 776. 

Fla^Steppe v. State, App., 193 So.2d 617—Mahone v. 
State, App., 222 So.2d 769—Coppolino v. State, 
App., 223 So.2d 68, cert. den. 90 S.Ct. 2242, 399 
U.S. 927, 26 L.Ed.2d 794-Bogan v. State, App., 
226 So.2d 110. 

Ill.—People V. Battle, 182 N.E2d 713, 24 IU.2d 592- 
People v. Dewey, 246 N.E2d 232, 42 IU.2d 148. 

People v. Mekl 264 N.E2d 209, 130 IllApp.2d 
482. 

Iowa—CJ.S. dted fat State v. Hatridge, 109 N.W.2d 
705, 708, 252 Iowa 1116-State v. Gill 143 


N.W.2d 331, 259 Iowa 142, app. after remand 154 
N.W.2d 722, 261 Iowa 522. 

Kan.—State v. Jenkins, 454 P.2d 496, 203 Kan. 354- 
State v. Holsey, 464 P.2d 12, 204 Kan. 407. 

Md.—Gordon v. State, 246 A.2d 623, 5 Md.App. 291, 
app. after remand 286 A.2d 833, 14 MdApp. 
245—Wilson v. State, 262 A,2d 91, 8 MdApp. 
653—Bratt v. State, 490 A.2d 728, 62 MdApp. 
535, cert. den. 497 A.2d 818, 304 Md 95. 

Mich.—People v. Johnson, 163 N.W.2d 688, 13 Mich. 
App. 69, revd. on oth. grds. 172 N.W.2d 369, 382 
Mich. 632, cert. den. 90 S.Q. 1533, 397 U.S. 1079, 
25 L.Ed2d 816. 

Miss.—Riley v. State, 180 So.2d 321, 254 Miss. 86. 
NX—State v. Harris, 252 A.2d 160, 105 NJ^uper. 319. 
N.Y.—People v. Fitzgerald, 271 N.Y.S,2d 395, 26 
A.D.2d 712—People v. Latham, 314 N.Y.S.2d 825, 
35 A.D.2d 759. 

N.C—State v. Atkinson, 167 S.E2d 241, 275 N.C. 288, 
revd. on oth. grds. 91 S.Q. 2283, 403 U.S. 948, 29 
L.Ed.2d 859, on remand 183 S.E2d 106, 279 N.C. 
386, app. after remand 187 S.R2d 902, 281 N.C 
152. 

OWL—McClmVey v. State, Cr., 372 P.2d 623—Young v. 
State, Cr,, 446 P.2d 79—Songer v. State, Cr., 464 
P.2d 763. 

Pa.—Com. v. Tawney, 7 Adams LJ. 30. 

S.C—State v. Brooks, 111 S.E2d 686, 235 S.C 344, 
cert. den. and app. dism. 81 S.Ct 707, 365 U.S. 
300, 5 L.Ed.2d 689. 

Va.—Kirkpatrick v. Com., 176 S.E2d 802, 211 Va. 269. 
Wash.—State v. Gilmore, 456 P.2d 344, 76 Wash.2d 
293. 

State v. Statiooak, 463 P.2d 260, 1 Wash.App. 
558. 

So under statute 

Ohio—State v. Watson, 252 N.K2d 305, 20 Ohio 
App.2d 115, mod. on oth. grds 275 N.E2d 153, 28 
Ohio St.2d 15. 

74. U.S.-U.S. v. Levine, C.A.Ill, 372 F.2d 70, cert, 
den. 87 S.Q. 2132, 388 U.S. 916,18 LEd.2d 1359. 

U.S. v. Sanders, D.C.Pa., 322 F.Supp. 947, affd., 
C.A., 459 F.2d 86, cert. den. 93 SQ. 146, 409 U.S. 
860, 34 LEd2d 106. 

Ark.—AtweU v. State, 427 S.W.2d 1, 244 Ark. 739. 
Cal—People v. Terry, 85 CalRptr. 409,466 P.2d 961,2 
C3d 362, cert dism. 92 SQ. 1619, 406 U.S. 912, 
32 L.Ed.2d 112. 

Kan.—City of Topeka v. Harvey, 365 P.2d 1109, 188 
Kan. 841—State v. Stephenson, 381 P.2d 335, 191 
Kan. 424. 

Md.—Jennings v. State, 259 A.2d 547, 8 Md.App. 321. 
Mass.—Cbm. v. Douglas, 236 N.E2d 865, 354 Mass. 
212, cert. den. 89 SQ. 1301, 394 U.S. 960, 22 
L.Ed.2d 562. 

La.—State v. Guarisco, App. 3 Or., 466 So.2d 1356, 
writ den. 474 So.2d 946. 

Mo.—State v. Tallie, 380 S.W.ld 425. 

Tex.—Blankenship v. State, Cr., 448 $.W,2d 476-Sand- 
crs v. State, Cr., 449 S.W.2d 262. 
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75. Ala.—Watts v. State, 210 So.2d 805,282 Ala. 245. 
Nev.—Mears v. State, 422 P.2d 230, 83 Nev. 3, cert. 

den. 88 SQ. 124, 389 U.S. 888, 19 LEd.2d 188, 
reh. den. 88 SQ. 299, 389 U.S. 945, 19 LEd.2d 
303. 

Va.—Farris v. Com., 163 S.E2d 575, 209 Va. 305. 
Wash.—State v. Huson, 440 PXd 192, 73 Wash.2d 660, 
cert den. 89 SQ 886, 393 U.S. 1096, 21 LEd.2d 
787. 

76. Fla.—Bogan v. State, App., 226 So.2d 110. 
Hawaii—State v. Toshishige Yoshino, 364 P.2d 638, 45 

Haw. 206. 

Ill-People v. Harris, 263 N.E2d 35, 46 I11.2d 395. 
Kan.—State v. Stephenson, 381 P.2d 335, 191 Kan, 424. 
N.M.—State v. Garda, 450 PJd 621, 80 N.M. 21. 
Tenn.—Greybeal v. State, 463 S.W.2d 159, 3 Tenn.Cr. 
App. 466. 

Tex.—Rodgers v. State, Cr., 468 S.W.2d 852. 

77. HI—People v. Olbrot, 254 N.E2d 569, 117 IU. 
App.2d 366, cert. den. 91 S.Ct. 359, 400 U& 959, 
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27 L.Ed.2d 268-People v. Norfleet, 281 N.E2d 
761, 4 I11.App.3d 758. 

Kan.—State v. Kowakc, 468 P.2d 221, 205 Kan. 57. 
78.5. U.S.—U.S. v. Warren, C.A.N.Y., 453 FXd 738, 
cert. den. 92 S.Ct 2040,406 U.S. 944, 32 LEd.2d 
331. 

Conn,—State v. Whitney, 249 A.2d 238, 157 Conn. 133. 
D.C—Hansford v. U.S,, CA., 303 F.2d 219, 112 OS. 
App.D.C. 359. 

Md.—Berlin v. State, 277 A.2d 468, 12 MdApp. 48. 
Mo.—State v. Van Regenmorter, 465 S.W.2d 613. 
N.M.—State v. Anaya, App., 462 P.2d 637,81 N.M. 52. 
N.Y.—People v. Calvano, 282 N.E2d 322, 30 N.YXd 
199, 331 N.Y.S.2d 430. 

Utah—State v, Perkins, 432 P.2d 50, 19 Utah 2d 421. 
Evidence of similar narcotics offenses 
N.M,-State v. Carrillo, App., 460 P.2d 62, 80 N.M. 
697, certiorari denied 460 P.2d 73, 80 N.M. 708, 
cert. den. 90 S.Ct 1532, 397 U.S. 1079, 25 L.Ed2d 
815. 

78.10, Admissible on ground unrelated to de¬ 
fense of entrapment 

Cal—People v. Marshall 37 Cal.Rptr. 887, 226 CA.2d 
243. 

Testimony showing another offense is 
admissible where it is offered for the 
purpose of showing probable cause for 
the issuance of a search warrant 7 *- 15 

78.15. U.S.—U.S, v. McVean, C.A.Fla., 436 Fid 
1120, cert. den. 92 S.Ct 45, 404 U.S. 822, 30 
L.Ed.2d 50, reh. den. 92 S.Ct. 277, 404 U.S. 952, 
30 LEd.2d 269. 

79. U.S.—Welch v. U.S., C-AOkl, 371 F.2d 287, 
cert. den. 87 SQ. 395, 385 VS. 957, 17 L.Ed2d 
303—U.S. v. Bradwell C.A.Conn., 388 F.2d 619. 
Cert. den. 89 SQ. 152, 393 U.S. 867, 21 LEd.2d 
135. 

Cal—People v. Maldonado, 34 CaLRptr. 168, 221 
CA.2d 128. 

N.M.—State v. Garcia, 450 P.2d 621, 80 N.M. 21. 

80. Suitability feu- probation 

Tex.—McMinn v. State, App.2 Dist., 640 S.W.2d 86. 
review ref. 

81. Cal—People v. Albertson, 145 P.2d 7, 23 C.2d 
550-People v. Griffin, 58 CalRptr. 107,426 P.2d 
507, 66 G2d 459. 

People v. Chain, 99 Cal.Rptr. 472, 22 CA.3d 
493. 

Ohio—State v. Laskey, 257 N.E2d 65, 21 Ohio St2d 
187, vac. in part on oth. grds. 92 SQ 2861, 408 
U.S. 936, 33 L.Ed.2d 753. 

Okl—CJJS. dted In Cornelius v. State, Cr., 438 P.2d 
295, 300. 

Mug shot 

Cal—People v. Cook, 60 Cal.Rptr. 133, 252 CA.2d 25. 
Minn.—State v. Clark, 176 N.W.2d 123,286 Minn. 419. 

Proof of crime committed by person other than 
accused 

Cal.—People v. Long, 86 Cal.Rptr. 590, 7 GA.3d 586. 
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8X5. Cal.—People v. Williams, 90 CaLRptr. 292, II 
GA.3d 970. 

Fla.—Harris v. State, App., 185 So.2d 291. 

N.C—CJJS. dted in State v. Hunter, 227 XE2d 535, 
545, 290 N.C 556, cert. den. 97 SQ 1106, 429 
U.S. 1093, 51 L.Ed2d 539. 

Voir dire hearing 

NQ—State v. Gaiten, 176 S.E2d 778, 277 N.C. 236. 
8L10. Ariz.—State v. Hernandez, 437 PXd 952, 7 
ArizApp. 200. 

Cal.—People v. Albertson, 145 P.2d 7, 23 G2d 550- 
People v, Kelley, 57 CalRptr. 363, 424 P.2d 947, 
66 C2d 232. 

Fla.—Headrick v. State, App., 240 Sold 203. 

Mich,—People v. Shaw, 157 N.WJd 811, 9 Mich App, 
558, affd., 173 N.W.2d 217, 383 Mich. 69. 

Mo.—State v. Boyer, 476 $.W.2d 613. 
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OkL—Carr v. State, Cr., 361 P.2d 701-Cornelius v. 
State, Cr., 438 P.2d 293. 

81,15. Cal.—People v. Kelley, 37 Cal.Rptr. 363, 424 
P.2d 947, 66 G2d 232—People v. Haston, 70 
CaLRptr. 419, 444 P.2d 91, 69 C.2d 233. 

CaL—People v. Williams, 90 Cal.Rptr. 292, 11 C.A.3d 
970. 

8L20. U.S.—U.S. v. Mastrototaro, CA.MA, 455 
F.2d 802, cert. den. 92 S.Ct. 2411, 406 U.S. 967, 
32 LEA2d 666, reh. den. 93 S.Ct. 101, 409 U.S. 
898, 34 L.EA2d 158. 

U.S. v. Scott, D.GPa., 326 F.Supp. 272, affA, 
GA., 460 F.2d 45, affA 474 F.2d 1340. 

Ariz.—State v. Hays, 496 P.2d 628, 17 Ariz.App. 202. 
CaL—People v. Modesto, 42 CaLRptr. 417, 398 P.2d 
753, 62 G2d 436, app. after remand 59 Cal.Rptr. 
124, 427 P.2d 788, 66 G2d 695, cert den. 88 S.Ct. 
574, 389 U.S. 1009, 19 LEA2d 608—People v. 
Arcberd, 91 CaLRptr. 397, 477 P.2d 421, 3 C.3d 
615. 

Conn.—State v. Mortoro, 279 A.2d 546, 160 Conn. 378. 
D.C.—Wooten v. U.S., App., 285 A.2d 308. 

Mich.—People v. Harper, 197 N.WJd 338, 39 Mich. 
App. 134. 

N.M.—State v. Biswell, App., 488 P.2d 115, 33 N.M. 

65, certiorari denied 458 P.2d 107, 83 N.M, 57. 
Or.—State v. Hamilton, 483 P.2d 90, 5 Or.App. 266. 
Wash.—State v. Stadonak, 463 P.2d 260, 1 Wash.App. 
558. 

“In order to establish,” etc. 

Nev.—State v. Nystedt, 377 P.2d 929, 79 Nev. 24- 
Tucker v. State, 412 P.2d 970, 82 Nev. 127—Math- 
is v. State, 419 P.2d 775, 82 Nev. 402. 

N.Y.—People v. McKinney, 247 N.E.2d 244,24 N.Y.2d 
180, 299 N.Y.S.2d 401. 

Or.—State v. Guerrero, 415 P.2d 28, 243 Or. 616. 
Wis.—Whitty v. State. 149 N.W.2d 557, 34 Wis.2d 278, 
cert. den. 88 S.CL 1056, 390 U.S. 959, 19 L.Ed.2d 
1155. 

Use of such evidence may rise to posture of 
denial of fundamental fairness and due pro* 

cess 

U.S.—U.S. ex reL Duiso v. Pate, C.A.IIL, 426 F.2d 
1083, cert den. 91 S.Ct 469, 400 U.S. 995, 27 
LEd2d 445. 

Determination not required where accused testi¬ 
fies to prior convictions 
U.S.—Plies v. U.S., C.A.Cal, 431 F.2d 727. 

9125. U^.—U.S. v. Lewis, GA.Minn., 423 F.2d 457, 
cert. den. 91 S.Ct 146, 400 US. 905, 27 LEd2d 
142r—Bradley v. U.S., GA-, 433 F.2d 1113, 140 
f U.SApp.D.G 7. 

CaL—People v. Weathers, 79 CaLRptr. 127, 274 GA.2d 
231 

DL—People v. Butler, 273 N.E2d 37, 133 IlLApp.2d 
299. 

N.Y.—People v. Wiggins, 294 N.YJS.2d 1 30 A.D.2d 
948. 

OkL—Young v. State, Cr., 446 P.2d 79. 

Wash.—State v. Stationak, 463 P.2d 26a 1 Wash.App. 
558. 

Wis.—Whitty v. State, 149 N.W.2d 557, 34 Wis.2d 278, 
cert den. 88 S.Ct. 1056, 390 U.S. 959, 19 L.Ed.2d 
1155. 

8130. U.S.—U.S. v. Phillips, GA.nL, 401 F.2d 301. 
Alaska—Kugzruk v. State, 436 P.2d 962. 
D.G-Bradley v. U.S., GA., 433 F.2d 1113, 140 U.S. 
App.D.C. 7. 

Question is whether end jnstifles the means 

CiL-PeopIe v. Mulvey, 16 CSLRptr. 821, 196 GA.2d 
714. 

8135. CaL-Peoplev. Vaughn, 78 CaLRptr. 186,455 
Pld 122, 71 G2d 406. 

P eopl e v. Massey, 16 CaLRptr. 402, 196 C.AJd 
230—People v. Crisafi, 10 Cal.Rptr. 155, 187 
CJUd 700-People v. Unlock, 71 CaLRptr. 434, 
265 CJUd 419. 

Fla.—Wingate v. State, App., 232 So.2d 44, cert. den. 

91 $.Ct 467, 400 US. 994, 27 LEA2d 443. 

Ga.—Lindsey v. State, 178 S.E2d 848, 227 Ga. 48. 


Dandridge v. State, 134 S.E.2d 814, 109 Ga.App. 
33. 

Ind.-Hensley v. State, 244 N.E.2d 225, 251 Ind. 633. 
Kan.—State v. Darling, 419 P2d 836, 197 Kan. 471. 
Wash.—State v. Russell, 384 P.2d 334, 62 Wash 2d 635. 
Evidence inadmissible 

Ga.—Taylor v. State, 162 S.E. 504, 174 Ga. 52, abrogat- 
ing Rivers v. State, 147 Ga.App. 19, 248 S.E2d 31, 
and Jerkmks v. State, 147 Ga-App 21, 248 S.E2d 
33. 

81.40. Cal.—In re Terry, 95 Cal.Rptr. 31, 484 P.2d 
1375, 4 C.3d 911, cert. dism. 92 S.Ct. 348, 404 
U.S. 980, 30 L.EA2d 295. 

Kan.—State v. Stephenson, 381 P.2d 335, 191 Kan. 424. 
Pa.—Com. v. Smith, 277 A.2d 807, 443 Pa. 151. 

Tex.—Wagner v. State, Cr., 463 S.W.2d 432. 

Evidence of a prior conviction which 
is constitutionally invalid because of 
the denial of the right to counsel must 
be excluded in subsequent criminal 
proceedings , 81,45 and general principles 
of procedure apply in the establish¬ 
ment of such constitutional invalidi¬ 
ty . 8150 

81.45. U.S.—Burgett v. Texas, 88 S.Ct. 258, 389 U.S.’ 

109, 19 LEd.2d 319, op. conf. to 422 S.W.2d 728. 
Cal.—People v. Newton, 87 CaLRptr. 394, 8 CA.3d 
359. 

Md.—Johnson v. State, 263 A.2d 232, 9 MAApp. 166, 
app. after remand 265 A.2d 281, 9 Md.App. 436— 
Johnson v. State, 265 A.2d 281, 9 Md.App. 436. 

Subjective reaction to invalid conviction admis¬ 
sible as to motive for subsequent offense 
Cal.—People v. Coffey, 60 Cal.Rptr. 457, 430 P.2d 15, 
67 C.2d 204. 

81.50. Proof by state of prior conviction 
Md.—Johnson v. State, 263 A.2d 232, 9 Md.App. 166, 
app after remand 265 A.2d 281, 9 Md.App. 436. 

Proof by accused of infringement of right to 
counsel 

Md.—Johnson v. State, 263 A.2d 232, 9 MAApp. 166, 
app. after remand 265 A.2d 281, 9 Md.App. 436. 
Deprivation of right to counsel not shown 
Tex.—Beard v. State, Cr., 456 S.W.2d 82. 

Prior convictions admissible where presence of 
counsel satisfactorily shown 
U.S.—Bates v. Nelson, D.C.CaL, 333 F.Supp. 896, affd., 
C.A., 485 F.2d 90. Cert. den. 94 S.Ct. 877, 414 
U.S. 1134, 38 LEA2d 759, reh. den. 94 S.Ct 1477, 
415 U.S. 952, 39 LEA2d 568, cert. den. 94 S.Ct. 
1491, 415 U.S. 96a 39 L.Ed.2d 575. 

Under the Federal Rules of Evi¬ 
dence, evidence of other crimes, 
wrongs, or acts is not admissible to 
prove the character of a person in or¬ 
der to show that he acted in conformi¬ 
ty therewith; it may, however, be ad¬ 
missible for other purposes, such as 
proof of motive, opportunity, intent, 
preparation, plan, knowledge, identity, 
or absence of mistake or accident 8155 

81.55. Federal Rules of Evidence, Rule 404(b), 28 
, U.S.GA. 

§ 684. — Acts Showing Identity 

Minn.— CJS. blade letter summary quoted In State v. 

Sorenson, 134 N.W.2d 115, 126, 270 Minn. 186. 
82. U.S.—Downey v. Peyton, D.C.Va., 291 F.Supp. 
746—U.S. v. Scott, D.C.Pa., 326 F.Supp. 272, 
affA, GA., 460 F.2d 45, affd. 474 F.2d 1340. 
Ala.—Mitchell v. State, Cr., 235 So.2d 917,45 Ala.App. 
668 . 

Alaska—Thessen v. State, 454 P.2d 341, cert. den. 90 
S.Ct. 588, 396 U.S. 1029, 24 L£d.2d 525. 


Anz.—State v. Chaney, 428 P.2d 1004, 5 Anz.App. 
530—State v. Mercer, 473 P.2d 803, 13 Anz.App. 

1 . 

Ark.—Kurck v. State, 415 S.W.2d 61, 242 Ark. 742 

Cal.—People v. Haston, 70 CaLRptr. 419, 444 P.2d 91, 
69 C.2d 233. 
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Ohio—CJ^. dted in State v. Hector, 249 N.E2d 912, 
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83. U.S.—Crook v. Henderson, D.GLa., 310 RSupp. 
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Marginally relevant evidence 
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den 92 S.Ct. 97, 404 U.S. 855. 30 L.Ed.2d 96. 

Evidence identifying a witness as 
the parole officer of accused may be 
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previous convictions of accused .* 6 - 30 

8630. Cal.—People v. Gilkjey, 85 CaLRptr. 642, 6 
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87. Cal.—]People v Montalvo, 93 CaLRptr. 581, 482 
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§ 685. -Acts Showing Knowl¬ 

edge 

89. U.S —U.S, v. Cisneros, D.C.Cal., 191 F-Supp. 
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D. GVa., 291 F.Supp. 746. 
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Fla.—Andrews v. State, App., 172 So.2d 505—Green v. 
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Kan.—State v, Jenkins, 454 P.2d 496, 203 Kan. 354. 
Ky.—Little v. Com., 419 S.W.2d 332. 
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Minn.—State v. Boykin, 172 N.W.2d 754, 285 Minn. 
272-State v. Radii 179 N.W.2d 602, 288 Minn. 
279, cert. den. 91 S.Ct 910, 401 UA. 921, 27 
L.Ed.2d 825. 

Miss -GJA. dted in Lee v. State, 146 So.2d 736, 739, 
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Miss. 108—Cummings v. State, 219 So.2d 673, cert 
dAn, 90 S.Ct 954, 397 UA 942, 25 L.EA2d 121 
Mo.—State v. Wing, 455 S.W,2d 457, cert den. 91 S.Ct 
566, 400 UA 1009, 27 L.EcL2d 621. 

Neb.—State v. Putnam, 133 N.W,2d 605, 178 Neb. 
445-State v. Swiney, 137 N.Wld 808, 179 Neb. 
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351—State v. Harris, 252 A.2d 160, 105 NJ.Super. 
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N.C.—State v. Atkinson, 167 S,E2d 241,275 N.G 288, 
revd. on oth. grds. 91 S.Ct. 2283,403 U.S. 948,29 
L.Ed.2d 859, on remand 183 S.E2d 106, 279 N.C. 
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Okl.—Wimple v. State, Cr., 397 P.2d 696. 

Or.—State v. Seydell, 446 P.2d 678, 252 Or. 160. 
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Tens.—Gunthers v. State, 406 S.W.2d 159—McGowen 
v. State, 427 SW.2d 555, 221 Term. 442. 

Johnson v. State, 456 S.W.2d 864, 3 Tenn.Cr. 
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Tex.—Beck v. Stale, 360 S.W.2d 410, 172 Tex.Cr.R. 
534—Byid v. State, Cr., 421 S.W.2d 915—Mendo¬ 
za v. State, a., 459 S.W.2d 439. 

Va.—GJJS. dted la Crider v. Com, 145 S.E.2d 222, 
225, 206 Va, 574. 

Wash.—State v. Weiss, 438 P.2d 610, 73 Wash.2d 372- 
State v. Scherer, 462 P.2d 549, 77 Wash.2d 345. 
Wyo.—Valerio v. State, 429 P.2d 317. 

Denial by accused 

U.S.—U.S. V. Jones, C.ACal., 425 F.2d 1048, cert. den. 
91 S.Ct 44, 400 U.S. 823, 27 L.Ed.2d 51. 

Connected offenses 

Colo.—Naranjo v. People, 419 P.2d 953, 161 Colo. 76. 
Ky.—Bell v. Com., 404 S.W.2d 462. 
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90. UA—Moses v. U.S., C.A. Iowa, 297 F.2d 621, 
Aik.—Caton v. State, 479 S.W.2d 537, 252 Ark. 420. 
Cal—People v. Ryerson, 19 CaLRptr. 22, 199 C.A.2d 
646. 

Fla.—Parnell v. State, App., 218 So.2d 535. 

Kan.—State v. Jamerson, 449 P.2d 542, 202 Kan. 322. 
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9L U.S.—U.S. v. Bessesen, C.A.Minn, 433 F.2d 861, 
cert den. 91 S.Ct.1254,401 U.S. 1009, 28 L.Ed.2d 
545. 

U.S. v. Zaira, D.CPa., 298 F.Supp. 1074, affd., 
CA-, 423 F.2d 1227, cert den. 91 S.Q. 52, 400 
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Mm.—Smith v. State, 223 So.2d 657, cert. den. 90 S.Ct. 
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913. La.—State v. Morris, 254 So.2d 444, 259 La- 
1001, cert. den. 92 S.Q. 2066, 406 U.S. 959, 32 
LJ&2d 346. 

91.10. Ariz.—State v. Hays, 496 P.2d 628, 17 Ariz. 
App. 201 

91.15, US.—!Landwdir v. U.S., C.AMo„ 304 F.2d 
217—Hernandez v. U.S., CA.Cal., 370 F.2d 171- 
Smith v. VS., CA.Neb., 385 F.2d 252-U.S. v. 
Marine, CA.I1L, 413 YM 214, cert den. 90 S.Ct. 
550, 396 U.S. 1001, 24 L,Ed.2d 493-U.S. v. 
Cassell CAUL, 440 FOd S69. 

Kan.—City of Topeka v. Harvey, 365 P.2d 1109, 188 
Kan. 841. 

La.—State v. Skinner, 204 So.2d 370, 251 La. 300, cert, 
gr. 88 S.CL 203, 391 U.S. 963, 20 L.Ed.2d 876, 
cert dna. 89 S.Ct 704, 393 U.S. 473, 21 L.Ed.2d 
684, reh. den. 89 S.Ct 1007, 394 U.S. 911 22 
LEd2d 226. 

Nev.—Dougherty v, State, 471 P.2d 211 86 Nev. 507. 

Rumre of mtcrcnoD 

U3.-UA v. Byrd, CA.N.Y., 352 F.2d 570-Love v. 
US., CJLND., 386 F.2d 260, cert den. *88 S.Q. 
1111, 390 VS, 985, 19 UBd.2d 1286. 

92. U.S.—U.S. v. Klein, GAN.Y., 340 F.2d 547, cert 
den. 86 S.Ct 97, 382 U,S. 850, 15 L.Ed.2d 89. 
Cal—People v. Gonzales, 68 CaLRptr. 578,262 C. A2d 
286. 

Cola—GJJS. {noted at length in Hampton v. People, 
362 P.2d 864, 868, 869, 146 Cola 570. 

Kao-State v. Shannon, 398 P.2d 344, 194 Kan. 258, 
cert. den. 86 S.CL 171 382 U.S. 881, 15 L.Ed.2d 
121 reh. deo 86 S.Ct 298, 382 VS. 922. 15 
LEdL2d 238. 


Va.—CJ.S. cited in Harris v. Commonwealth, 180 
S.E.2d 520, 522, 211 Va. 742 

93. U S.-Moses v. U.S., C.A.Iowa, 297 F.2d 621— 
U.S. v. Pittman, C.A.Ga., 439 F.2d 906, cert. den. 
92 S.Ct. 138, 404 U.S. 842, 30 LEd.2d 77. 

Ga.—Thurmond v. State, 138 S.R2d 372, 220 Ga. 277. 
Or.—State v. Hargon, 470 P.2d 383, 2 Or.App. 553. 

94. U.S.—U.S. v. Marine, C.A.W., 413 F.2d 214, cert, 
den. 90 S.Ct. 550, 396 U.S. 1001, 24 L.Ed.2d 
493—U.S. v. Machen, CA.HL, 430 F.2d 523. 

Or.—Stat’e v. Kibler, 461 P.2d 71 1 Or App. 208. 
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95. U.S.—Downey v. Peyton, D.C.Va., 291 F.Supp. 
746. 

96. Cal.—People v. Bartlett, 64 CaLRptr. 503, 256 

C. A.2d 787 

Wit—Whitty v. State, 149 N.W.2d 557, 34 Wis.2d 278, 
cert. den. 88 S.Ct. 1056, 390 U.S. 959, 19 L.Ed.2d 
1155. 
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99. U.S.—Downey v. Peyton, D.C.Va., 291 F.Supp. 
746—U.S. v. Powell, D.C.Va., 294 F.Supp. 1353, 
affd., C.A., 413 F.2d 1037—Crook v. Henderson, 

D. C.La., 310 F^upp. 200. 

Ala.—Baggett v. State, Cr., 229 So.2d 819, 45 AlaApp. 
320—Mitchell v. State, Cr., 235 So.2d 917, 45 
Ala.App. 668. 

Harvey v. State, 130 So.2d 823,41 AlaApp. 300. 
Alaskar-Mead v. State, 445 P.2d 229. , 

Ariz.—State v. Hughes, 426 P.2d 386, 102 Ariz. 118— 
State v. Phillips, 430 P.2d 139, 102 Ariz. 377- 
State v. Turner, 455 P.2d 443, 104 Ariz. 469-State 
v. Tisnado, 458 P.2d 957, 105 Ariz. 23—State v. 
Schmid, 484 P.2d 187, 107 Ariz. 191. 

State v. Chaney, 428 P.2d 1004, 5 ArizApp. 530. 
Ark.—Keiby v. State, 342 S,W.2d 412, 233 Ark. 8— 
Kurck v. State, 415 S.W.2d 61, 242 Ark. 742- 
Wood v. State, 450 S.W.2d 537, 248 Ark. 109. 
Cal.— CJJS. dted in People v. Kelley, 57 CaLRptr. 363, 
370,424 P.2d 947, 66 G2d 232-People v. Sam, 77 
CaLRptr. 804, 454 P.2d 700, 71 C.2d 194. 

Colo.—Clews v. People, 377 P.2d 125, 151 Colo. 219- 
Bell v. People, 406 P.2d 681, 158 Colo. 146, cert, 
den. 86 S.Ct. 1964, 384 U.S. 1024, 16 UEd.2d 
1027, reh. den. 87 S.Ct. 23, 385 U.S. 892, 17 
L.Ed.2d 126—Kennard v. People, 465 ?J2d 509, 
171 Colo. 194. 

D.G—Drew v. U.S., GA, 331 F.2d 85, 118 U.S.App. 
D.G 11—U.S. v. Gay, C.A, 410 F.2d 1036, 133 
U.SApp.D.C. 337, on remand 259 A.2d 593. 
Wacksman v. U.S, Mun.App, 175 A2d 789. 
Fla,—Bogan v. State, App, 226 So.2d 110. 

Ga.—Moore v. State, 146 S.E2d 895, 221 Ga. 636. 
Hawaii-State v. Yoshida, 361 P.2d 1032, 45 Haw. 50, 
81 

Ill.—People v. Christiansen, 254 N.E2d 156, 118. Ill. 
App.2d 51—People v. Meid, 264 N.E2d 209, 130 
IU.App.2d 482—People v. Aughinbaugh, 266 
N.E2d 530, 131 IlLApp.2d 581. 

Ind.—Schnee v. State, 262 N.E2d 186, 254 Ind. 661. 
Iowa—State v. Gill, 143 N.W.2d 331, 259 Iowa 142, 
app after remand 154 N.W.2d 722,' 261 Iowa 
522—State v. Wilson, 173 N.W.2d 563-State v. 
Johnson, 183 N.W.2d 194—GJJS. dted in State v. 
Cobum, 244 N.W.2d 560, 562. 

Kan.—State v. Jenkins, 454 P2d 496, 203 Kan. 354- 
State v. Patchett, 455 P.2d 580, 203 Kan. 642- 
State v. Whiten, 481 P.2d 992, 206 Kan. 770. 
Ky.—Bell v. Com., 404 S.W.2d 462—Little v. Com, 
419 S.W.2d 331 

La.—GJJS. dted in State v. Reese, 194 So.2d 729, 735, 
250 La. 151, cert. den. 88 S.Q 485, 389 U.S. 996, 
19 L.Ed.2d 495. 

Me.—State v. Smith, 277 A2d 481. 

Md.—Dyson v. State, 251 Aid 606, 6 MdApp. 453— 
Fowler v. State, 254 A.2d 715, 7 McLApp. 264— 
Bratt v. State, 490 A2d 728,62 MdApp. 535, cert, 
den. 497 A.2d 818, 304 Md. 95. 
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Mass.—Com. v. Abbott Engineering, Inc, 222 N.E2d 
862, 351 Mass. 568. 

Mich.—People v. Matthews, 169 N.W.2d 138, 17 Mich. 
App. 48—People v. Heiss, 186 N.W.2d 63, 30 
Mich.App. 126. 

Miss.—GJ.S. dted in Riley v. State, 180 So.2d 321, 
326, 254 Miss. 86—May v. State, 199 So.2d 635, 
app. after remand 211 So.2d 845—Brooks v. State, 
242 So.2d 865. 

Mo.—State v. Wing, 455 S,W.2d 457, cert. den. 91 S.CL 
566, 440 VS. 1009, 27 L.Ed.2d 621—State v. 
McDaris, 463 S.W.2d 809. 

Neb.—State v. Putnam, 133 N.W.2d 605, 178 Neb. 
445-State v. Rich, 158 N.W.2d 533, 183 Neb. 
128—State v. Kirby, 175 N.W.2d 87, 185 Neb. 240. 
Nev.—Fairman v. State, 425 P.2d 342, 83 Nev. 137— 
Carlson v. State, 445 P.2d 157, 84 Nev. 534—Jones 
v. State, 448 P.2d 702, 85 Nev. 4—Mayer v. State, 
470 P.2d 420, 86 Nev. 466—Lindsay v. State, 478 
P.2d 1022, 87 Nev. 1. 

NX—State v. Mulero, 238 A2d 682, 51 NJ. 224. 
N.M.—State v. Pekq, 371 P.2d 226, 70 N.M. 108, cert 
den. 83 S.Ct 293, 371 U.S. 924, 9 LEd.2d 232. 

State v. Mason, App., 448 P.2d 175, 79 N.M. 
663. 

N.Y.—People v. Schwartzman, 247 N.E2d 642, 24 
N.Y.2d 241, 299 N.Y.S.2d 817, remittitur am. on 
oth. grds. 249 N.E2d 483, 24 N.Y.2d 914, 301 
N.Y.S,2d 644, cert. den. 90 S.Ct 103, 396 U.S. 846, 
24 L.E<L2d 96. 

N.C.—State v. Atkinson, 167 S.E2d 241, 275 N.G 288, 
revd. on oth. grds. 91 S.Ct 2283, 403 U.S. 948, 29 
UEd.2d 859, on remand 183 S.E.2d 106, 279 N.C. 
386, app. after remand 187 S.E2d 702, 281 N.G 
152. 

Ohio—GJJS. dted in State v. Hector, 249 N.E2d 912, 
917, 19 Ohio St2d 167. 

OkL—Johnson v. State, Cr., 478 P.2d 969—Dooley v. 

State, Cr., 484 P.2d 1324. 

Or.—State v. Seydell, 446 P.2d 678, 252 Or. 160. 

State v. Pomroy, 480 P.2d 450, 4 Or.App. 564- 
State v. Lee, 485 P.2d 660, 5 Or.App. 431. 

Pa.—Com. v. Faison, 264 A.2d 394, 437 Pa. 431 

R. I.—State v. Mazzarella, 236 A2d 446, 103 HI. 253- 

State v. Harris, 262 A.2d 374, 106 HI. 643. 

S. C.—State v. Brooks, 111 S.E2d 686, 235 S.G 344, 

cert. den. and app. dism. 81 S.Ct. 707, 365 U.S. 
300, 5 L.Ed.2d 689. 

Tenn.—Carroll v. State, 370 S.W.2d 523, 212 Tom. 
464—Caruthers v. State, 406 S.W.2d 159, 219 
Tenn. 21—McGowen v. State, 427 S.W.2d 555,221 
Tenn. 441 

Johnson v. State, 456 S.W.2d 864, 3 Tenn.Cr, 
App. 17. 

Tex.—Davis v. State, Cr., 516 S.W.2d 157. 

Va.—Kirkpatrick v. Conn, 176 S.E2d 801 211 Va. 269. 
Wash.—State v. McCormack, 478 P.2d 756, 3 Wash. 
App. 997—State v. Robinson, 483 P.2d 144, 4 
WashApp. 515. 

Wis.—Nelson v. State, 151 N.W.2d 694, 35 Wis.2d 
797—State v. Midefl, 159 N.W.2d 614, 39 Wis.2d 
733. 

Wyo.—Valerio v. State, 429 P.2d 317. 
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1. U.S.—Beardslee v. U.S., GA.S.D., 387 F.2d 280. 

Downey v. Peyton, D.GVa., 291 F.Supp. 746. 

2. U.S.—Robinson v. U.S., CA.Okl„ 366 F.2d 575, 

cert den. 87 S.Ct. 717, 385 VS 1009, 17 L.Ed.2d 
547—Pardo v. U.S., GALa., 369 F.2d 922—U.S. 
v. LeVison, GAAJaska, 418 F.2d 624—U.S. v. 
Baker, GATenn., 418 F.2d 851, cert. den. 90 
SQ. 1248/397 U.S. 1015, 25 L.Ed.2d 429. 

CaL—People v. Hill, 58 CaLRptr. 340,426 P.2d 908,66 
G2d 536, cert den. 88 S.CL 491 389 U.S. 993,19 
LEd.2d 487, cert. den. 88 S.Ct 838, 390 U.S. 911, 
19 LEd.2d 884. 

Colo.—Swift v. People, 465 P.2d 391, 171 Colo. 178. 
Ill.—People v. James, 210 N.E2d 804, 62 DLApp.2d 
225. 

Kan.—State v. Wright, 398 PJd 339, 194 Kan. 271- 
State v. Whiten, 481 Pld 991 206 Kan. 770. 
Md.—Wilson v. State, 262 A.2d 91, 8 McLApp. 653. 



22A CJS 227 


Mich.—People v. Shaw, !5'fN.W.2d 811, 9 Mich.App. 
558, affd. 173 N*W.2d 217, 383 Mich. 69. 

Neb.— State v. Snell, 128 N.W.2d 823, 177 Neb. 396. 

S.G— State v. Thomas, 151 S.E.2d 855, 248 S.C. 573. 

Wash.— State v. Thompson, 364 P.2d 527, 58 Wash.2d 
598, cert. den. 82 S.Ct. 1590, 370 U.S. 945, 8 
L.Ed.2d 811, reh. den. 83 S.Q. 50, 371 U.S. 855, 9 
L.Ed.2d 94. 
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3 i. U.S.—U.S. v. Welbom, C.A.N.C., 322 F.2d 910 
-Holt v. U.S., CA.Okl., 404 F.2d 914, cert. den. 
89 S.a 872, 393 U.S. 1086, 21 LEd.2d 779, reh 
den. 89 S.Ct. 1303, 394 U.S. 967, 22 LEd.2d 
570—U.S. v. Johnson, C.A.Ky., 697 F.2d 735. 

Kan.—State v. Poulos, 411 P2d 689, 196 Kan. 287, 
cert. den. 87 S.Ct. 63, 385 U.S. 827, 17 L.Ed.2d 64. 

Fact of acquittal goes only to weight of evidence 

Fla.—Blackburn v. State, App., 208 So.2d 625. 

4. U.S.—U.S. v. Cobb, C.A.I1L, 397 F.2d 416, cert, 
den. 89 S.Ct. 255, 393 U.S. 924, 21 L.Ed.2d 
260—Nees v. Culbertson, C.A.Tex., 406 F.2d 621, 
cert. den. 89 S.Ct. 2098, 395 U.S. 959, 23 L.Ed. 2 d 
745—U.S. v. Fierson, C.A.Ind., 419 F.2d 1020— 
U.S. v. Walker, CA.Ohio, 432 F.2d 995. 

CaL—People v. Beverly, 43 Cal.Rptr. 743, 233 C.A.2d 
702, cert. den. 86 S.Ct. 1937, 384 U.S. 1014, 16 
LEd.2d 1035, reh. den. 87 S.a. 18, 385 U.S. 891, 
17 L.Ed.2d 124—People v. Lynn, 94 CaLRptr. 16, 
16 CA.3d 259. 

Fla.—Norris v. State, App., 158 So.2d 803, cert, dis¬ 
charged, Sup., 168 So.2d 541—Harris v. State, 
Appi, 183 So.2d 291—Parnell v. State, App., 218 
So.2d 535. 

Iowa—State v. Fetters, 202 N.W.2d 84. 

Kan.—State v. Jamerson, 449 P2d 542, 202 Kan. 322- 
State v. Holsey, 464 P.2d 12, 204 Kan. 407. 

Me.—State v. Wyman, 270 A.2d 460. 

Mont-State v. Merritt, 357 P.2d 683, 138 Mont 546. 

Neb.—State v. Easter, 118 N.W.2d 515, 174 Neb. 412- 
State v. Dodd, 122 N.W.2d 518, 175 Neb. 533- 
State v. Swiney, 137 N.W.2d 808, 179 Neb. 230. 

Okl—Bewley v. State, a., 404 P.2d 39. 

Or.—State v. Pomroy, 480 P.2d 450, 4 Or .App. 564. 

RI.—State v. Mazzarella, 236 A.2d 446, 103 R.I. 253. 
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63. U.S.—U.S. v. WeUer, C.A.Pa., 385 F.2d 63-Gil- 
strap v. U.S., C.A.Ga., 389 F.2d 6 , cert den. 88 
S.CL 1806, 391 U.S. 913, 20 L.Ed.2d 652. 

Neb.—State v. Kirby, 175 N.WJd 87, 185 Neb. 240. 

5. U.S.—U3. v. Restrepo, C.A.Fla., 417 F.2d 927. 

Ark.—Wood v. State, 450 S.W.2d 537, 248 Ark. 109. 

Fla.—Reed v. State, App., 224 So.2d 364. 

Ga.—Curtis v. State, 118 S.E2d 264, 102 Ga.App. 790. 

Md.—Presley v. State, 168 A.2d 510, 224 Md. 550, cert, 
den. 82 S.Ct 399, 368 U.S. 957, 7 L.Ed. 2 d 389. 

Okl.—Wimple v. State, Cr., 397 P.2d 696. 

Wash.—State v. Scherer, 462 P.2d 549, 77 Washed 345. 

Wis.—State v. Watkins, 159 N.W.2d 675, 39 WisJd 
718, cert den. 89 S.Ct 655, 393 U.S. 1036, 21 
LEdJd 581, reh. den. 89 S.Ct 889, 393 U.S. 1113, 
21 LEd.2d 815. 
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53. Mass.—Com. v. Sloane, 260 N.E2d 178, 357 
Mass. 778, app. after remand 281 N.E2d 597, 361 
Mass. 871 

Mo.—State v. Scott, 459 S.W.2d 321. 

5.15. Neb.—State v. Rich, 158 N.W.2d 533, 183 Neb. 
128-State v. Moore, 192 N.W.2d 155, 187 Neb. 
498. 

5 JO. U.S.—Bcnchwick v. U.S., CA-Hawafi, 297 FJd 
330-Roe v. U.S., CATex., 316 FJd 617. 

Cal.—People v. Ryerson, 19 CaLRptr. 22, 199 GA.2d 
646. 

La.—State v. Krdler, 233 Sold 906, 255 La. 981 

Ohio-State v. Watson, 252 N.E2d 305, 20 Ohio 
AppJd 115, mod. on oth. grds. 275 N.E2d 153,28 
Ohio $L2d 15. 


Same system or scheme 

Miss —Smith v. State, 223 So.2d 657, cert. den. 90 S.Ct. 

1274, 397 U.S. 1030, 25 LEd.2d 542. 

5 25 U.S.—U.S. v Byrd, C.A.7 (III.), 771 F.2d 215. 

6 . U.S —U.S v. Freedman, C.A.N.Y., 445 F.2d 1220. 

U.S, v. Greenberg, D.C.N.Y., 223 F.Supp. 350. 
Alaska—Freeman v. State, 486 P.2d 967. 

Cal.—People v. Terry, 85 CaLRptr. 409, 466 P.2d 961,2 
C.3d 362, cert. dism. 92 S.Ct. 1619, 406 U.S. 912, 
32 L.Ed.2d 111 

La.—State v. Shaheen, App., 440 So.2d 999, writ den, 
443 Sold 586. 

Mich.—People v. Burton, 184 N.W.2d 336, 28 Mich. 
App. 253. 

Tex.—Frison v. State, Cr., 473 S.W.2d 479. 

Evidence admissible to prove identity 
(2) U.S.—U.S. v. Schaffer, 266 F.2d 435, affd. 80 
S.Ct. 945, 362 U.S. 511, 4 L.Ed.2d 921, reh. den. 80 
S.a. 1605, 363 U.S. 858, 4 L.Ed.2d 1739. 

Not guilty plea as not automatically raising 
issue 

Cal.—People v. Kelley, 57 Cal.Rptr. 363, 424 P.2d 947, 
66 C.2d 232. 
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7. U.S.-U.S v. Mancuso, C.ATex., 423 F.2d 23, 
cert. den. 91 S.Ct 79. 

U.S. v. Jones, D.C.Tenn., 328 F.Supp. 556, 

Cal.—People v. Todd, 81 Cal.Rptr. 866, 1 C.A.3d 547. 
Ga.—Thurmond v. State, 138 S.R2d 372, 220 Ga. 277. 
HI.—People v. Miller, 205 N.E.2d 49, 55 Ill.App.2d 436. 
La.—State v. Evans, 192 So.2d 103, 249 La. 861, cert, 
den. 88 S.Q. 110, 389 U.S. 887, 19 L.Ed.2d 187, 
reh. den. 88 S.Q. 483, 389 U.S. 998, 19 L.Ed.2d 
507. 

Mich.—People v. Nichols, 189 N.W.2d 865, 33 Mich. 
App. 63. 

Neb.—State v. Putnam, 133 N.W.2d 605, 178 Neb. 
445-State v. Swiney, 137 N.W.2d 808, 179 Neb. 
230-State v. Mayes, 159 N.W.2d 203, 183 Neb. 
165. 

Okl.—Epperson v. State, Cr,, 406 P.2d 1017—Morrison 
v. State, Cr., 407 PJd 998—Brown v. State, Cr., 
487 P Jd 963. 

Wash.—State v. Mack, 490 P.2d 1303, 80 Wash.2d 19. 

State v. Gomez, 477 PJd 658, 3 Wash.App. 763. 
Wis.—Harris v. State, 191 N.W.2d 198, 52 Wis.2d 703. 

So under statute 

Ohio—State v. Watson, 252 N.E.2d 305, 20 Ohio 
App.2d 115, mod. on oth. grds. 275 N.R2d 153, 28 
Ohio St.2d 15. 
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8 . Ga.—Kent v. State, 195 S.R2d 770, 128 Ga.App. 

132. 

9. U.S.—U.S. v. Spica, C.A.Mo., 413 F.2d 129—U.S. 

v. Cerullo, C.ATex., 435 F.2d 142—U.S. v. Smith, 
CA.Va. f 446 F.2d 200. 

D.G-U.S. v. Bobbitt, C.A., 450 F.2d 685, 146 U.S. 
App.D.G 224. 

Colo.—Kostal v. People, 357 P.2d 70, 144 Colo. 505, 
cert. den. 81 S.Q. 471, 365 U.S. 804, 5 L.Ed.2d 
462. 

Idaho—State v. Shepherd, 486 P.2d 82, 94 Idaho 227. 
Ky.—Bell v. Com., 404 S.W.2d 462—Arnett v. Com., 
470 S.W.2d 834. 

Md.—Westcoat v. State, 190 A.2d 544, 231 Md. 364. 
N.G—State v. Gammons, 128 S.E2d 860, 258 N.C. 
522, 

Okl.—Songer v. State, Cr., 464 P.2d 763. 

Wis.—State v. Reynolds, 137 N.W.2d 14, 28 Wis.2d 
350. 
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10. NJ.r-State v. Smith, 202 A.2d 461, 84 NJ.Super. 
451 

15. U.S.-U.S. v. Byrd, GA.N-Y., 352 F.2d 570— 
U.S. v. Jimmez*Robles, C.A.Cal., 415 F.2d 308. 
Ariz.—State v. Tisnado, 458 P.2d 957, 105 Ariz. 23. 
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Cal.—People v Honaker, 22 Cal.Rptr. 829, 205 GAJd 
243. 

Md.—Berlin v. State, 277 A.2d 468, 12 M<LApp. 48. 
NY-People v. Chambers,, 289 N.Y.S.2d 804, 56 
Mi$c.2d 683. 

Okl.—Moulton v State, Cr., 476 P.2d 366. 

Pa.—Com. v. Myers, 10 Lebanon 327, read. 245 A.2d 
476, 213 Pa.Super. 153. 

Recklessness of conduct 

Ala.—Reeves v. State, Cr.App„ 470 So.2d 1374. 
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15.5. U.S.—U.S. v. Rerson, C.A.Ind., 419 F.2d 1020. 
17, U.S.—U.S. v. Fierson, CA.Ind., 419 F.2d 1020. 
Mich.—People v. Heiss, 186 N.W.2d 63, 30 Mich.App. 

126. 

19.5. Cal.—People v. Honaker, 22 Cal.Rptr. 829, 205 
GA.2d 243. 

Tex.—O’Brien v, State, Cr., 376 S.W.2d 833. 

21.10. U.S.—Landwehr v. U.S,, C.A.Mo. 304 F.2d 
217—U.S. v. Wefler, C.A.Pa., 385 F.2d 63—Smith 
v. U.S., C.A.Neb., 385 F.2d 252—Love v. U S. f 
C.A.N.D., 386 F.2d 260, cert. den. 88 S.Ct 1111, 
390 U.S. 985, 19 LEd- 2 d 1286—Sutton v. U.S., 

C. A.Ga., 391 F.2d 592. 

Kan.—City ofTopeka v. Harvey, 365 P. 2 d 1109, 188 
Kan. 841. 

Wash.—State v. Stationak, 463 P.2d 260, 1 WaskApp. 
558. 

Measure of discretion 
U S.—UJS. v. Byrd, C.A.N.Y., 352 F.2d 570. 
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21.15. U.S.-U.S. v. Guglielmini, C.A.N.Y., 384 F.2d 
602, app. after remand 425 F.2d 439, cert. den. 91 
S.Q. 38, 400 U.S. 820, 27 L.Ed.2d 48. 

Cal.—People v. Bartlett, 64 CaLRptr. 503, 256 C.A.2d 
787. 

Mich.—People v. Shaw, 157 N.W.2d 811, 9 MickApp. 

558, affd. 173 N.W.2d 217, 383 Mich. 69. 

Okl.—English v. State, Cr., 480 P.2d 279. 

22. Ga.—Thurmond v. State, 138 S.E2d 372,220 Ga. 
277 

Ill.—People v. McMillan, App., 264 N.R2d 554, 130 
. Ill.App.2d 633. 

Or.—State v. Clipston, 473 P.2d 682, 3 Or.App. 313. 
Pa.—Com. v. Faison, 264 A.2d 394, 437 Pa. 432. 
Com. v. Myers, 10 Lebanon 327, remd. 245 A.2d 
476, 213 Pa.Super. 153. 

Tex.—Blankenship v. State, Cr., 448 S.WJd 476. 
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23. U.S.—CJJS. dted in Huff v. U.S., CA.Tex., 273 
F.2d 56, 60—Tandberg-Hanssen v. U.S., GA. 
Colo., 284 F.2d 331—U.S. v. Fiascone, C.A.N.Y., 
299 F.2d 824, cert den. 82 SCt 1257, 370 U.S. 
910, 8 L.Ed.2d 404—Dranow v. U.S., GA.Minn., 
307 F.2d 545. 

Downey v. Peyton, D.GVa., 291 F.Supp. 746. 
Ala.—Bennefield v. State, 202 So.2d 55, 281 Ala. 283. 
Baggett v. State, a., 229 So.2d 819,45 AhuApp, 
320—Mitchell v. State, Cr., 235 SoJd 917, 45 
Ala.App. 668 —Messer v. State, Cr., 236 So.2d 728, 
45 Ala. App. 718. 

Alaska—Mead v. State, 445 P.2d 229. 

Ariz.—State v. Turner, 455 P.2d 443, 104 AiuuApp. 
530-State v. Mercer, 473 P.2d 803, 13 ArizApp. 

Ark.—Kurck v. State, 415 S.W.2d 61, 242 Ark. 742— 
Wood v. State, 450 S.WJd 537, 248 Ark. 109. 
Cal.—GJJS. cited in People v. Kelley, 57 CaLRptr. 363, 
370,424 P.2d 947, 66 C2d 232—People v. Hffl, 58 
CaLRptr. 340,426 P M 908, 66 G2d 536, cert den. 
88 S.O. 492, 389 U.S. 993, 19 L.Ed2d 487, cert, 
den. 88 S.Q. 838, 390 U.S. 911, 19 LEdJd 884. 

People v. Perkins, 86 CaLRptr. 585, 7 GA.3d 
593. 

C 9 I 0 .—Swift v. People, 465 P.2d 391, 171 Colo. 178. 
D.C—Drew v. U.S., C.A., 331 F.2d 85, 118 U.S.App. 

D. C. 11. 
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Fla.—Williams v. State, 143 So.2d 484. 

Coppolino v. State, App., 223 So.2d 68, cert. den. 
90 S.Ct. 2242, 399 U.S. 927, 26 L.Ed.2d 794. 
Ga.—Curtis v. State, 118 S.E2d 264, 102 Ga.App. 
790—Sloan v. State. 156 S.E2d 177, 115 Ga.App. 
852—Lane v. State, 165 S.E.2d 474, 118 Ga.App. 
688 . 

Hawaii-State v. Yoshida, 361 P.2d 1032, 45 Haw. 50, 
81 

Idaho—State v. Shepherd, 486 P.2d 82, 94 Idaho 227. 
HI.—People v. Ruel, 256 N.R2d 672, 120 fll.App.2d 
374-People v.'Mdd, 264 N.E2d 209, 130 III. 
App.2d 482—People v. McMillan, 264 N.E.2d 554, 
130 ffl.App.2d 633. 

Ind.—Woods v. State, 235 N.R2d 479, 250 Ind. 132— 
Schnee v. State, 262 N.R2d 186, 254 Ind. 661. 
Iowa-State v. Gill, 143 N.Wld 331, 259 Iowa 142, 
app. after remand 154 N.W2d 722, 261 Iowa 
522-State v. Wilson, 173 N.W.2d 563—State v. 
Johnson, 183 N.W.2d 194—CJjS. cited in State v. 
Coburn, 244 N.W.2d 560, 562. 

Kan.—State v. Whiten, 481 P.2d 992, 206 Kan. 770. 
Ky.—GJ.S dted in Rake v. Com., 450 S.W.2d 527, 
528. 

La.—State v. Skinner, 204 So.2d 370, 251 La. 300, cert, 
gr. 88 S.Ct. 203, 391 U.S. 963, 20 L.Ed. 876, cert, 
dism. 89 S.Ct. 704, 393 U.S. 473, 21 L.Ed.2d 684, 
reh. den. 89 S.Q. 1007, 394 US. 912, 22 L.Ed.2d 
226. 

Md.—Wilson v. State, 262 A.2d 91, 87 Md.App. 653. 
Mich.—People v. Matthews, 169 N.W.2d 138, 17 Mich. 
App. 48. 

Miss.—CJJS. dted In Lee v. State, 146 So.2d 736, 739, 
244 Miss. 813—Spears v. State, 175 So.2d 158, 253 
Miss. 108—Ladner v. State, 197 So.2d 257-May v. 
State; 199 So.2d 635, app. after remand 211 So.2d 
845—Brooks v. State, 242 So.2d 865. 

Mo.—State v. McDaris, 463 S.W.2d 809. 

Neb.—Erring v. State, 116 N.WJd 7,174 Neb. 90, cert, 
den. 84 S.CL 151, 375 U.S. 876, 11 L.Ed.2d 121- 
State v. Kiiby, 175 N.W.2d 87. 

Nev.—Jones v. State; 448 P.2d 702, 85 Nev. 4—Mayer 
v. State, 470 P.2d 420, 86 Nev. 466-Lindsay v. 
State; 478 P.2d 1022, 87 Nev. 1. 

NJL—State v. Cote, 235 A.2d 111, 108 N.H. 290, cert. 

den. 88 S.Ct 1412,390 U.S. 1025, 20 L.Ed.2d 282. 
NJ.—State v. Baldwin, 221 A.2d 199, 47 NJ. 379, cert. 

den. 87 S.CL 527, 385 U.S. 980, 17 L.Ed.2d 442. 
N.Y.—People v. Schwartzman, 247 N.E.2d 642, 24 
N.Y.2d 241, 299 N.Y.S.2d 817. remittitur am. on 
oth. grds. 249 N.E2d 483, 24 N.Y.2d 914, 301 
• N.Y.S.2d 644, cert den. 90 S.Ct 103, 396 U.S. 846, 
24 L.E(L2d 96. 

N.C—State v. Atkinson, 167 S.E2d 241, 275 N.C 288, 
x^vd. on oth. grds. 91 S.Ct. 2283, 403 U.S. 948, 29 
L.Ed.2d 859, on remand 183 S,E2d 106, 279 N.C. 
386, appt after remand 187 S.E2d 702, 281 N.C. 
152. 

OKo—CJ jS. dted in State v. Hector, 249 N.E2d 912, 
917, 19 Ohio St2d 167—State v. Moorehead, 265 
NJE2d 551,24 Ohio St2d 166, vac. in part on oth. 
grds. 92 &Ct 2869, 408 US. 938, 33 L.Ed.2d 759. 
OkL—Johnson v. State; Cr., 478 P.2d 969—Dooley v. 
State, Cr„ 484 PJd 1324. 

Or.—State v. Tucker, 483 PJd 825, 5 Or.App, 283. 
Pa.—Cbm. v. Faison, 264 A.2d 394, 437 Pa. 432. 
Com. v. Bruno, 201 A.2d 434,203 Pa.Super. 541, 
cert den. 85 S.Ct 656, 379 US. 965, 13 L.Ed.2d 
558. 

EC—State v. Brooks, 111 S.E2d 686, 235 S.C. 344, 
cert den. and app. dism. 81 aCt. 707, 365 U.S. 
300, 5 L.Ed2d 689. 

Tam.—Carroll v. State, 370 S.W.2d 523, 212 Tenn. 
464—McGowen v. State, 427 S.WJd 555, 221 

Tom. 442. 

Tot—O'Neal v. State, Cr., 421 S.WJd 391—Blanken¬ 
ship v. State, Cr., 448 aWJd 476—Mendoza v. 
State; Cr, 459 EWJd 439—Davis v. State, Cr, 
516aWJd 157. 

Va.—Kirkpatrick v. Com. 176 aE2d 802,211 Va. 269. 
Wadu—State v. Granville, 465 P.2d 693, 1 Wesh.App. 
976—State v. McCormack, 478 P.2d 756, 3 Wash. 
App. 997-State v. Robinson, 483 P.2d 144, 4 
WasLApp 515. 


Wyo.—Valeno v. State, 429 P 2d 317. 

Statute restricting examination of accused, etc. 

Pa.—Com v. Tawney, 7 Adams L.J 30. 
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24. Ill.—People v. Johnson, 236 N.E.2d 388, 93 Ill. 
App.2d 184. 

Old.—Moulton v. State, Cr, 476 P.2d 366. 

25. U S.—Suhl v. U.S, C.A.Cal, 390 F.2d 547, cert, 
den. 88 S Ct. 2035, 391 U S. 964, 20 LEd.2d 879. 

Colo.—Wilkmson v. People, 460 P.2d 774, 170 Colo. 
336 

Ill.—People v. James, 210 N.E2d 804, 62 Ill.App.2d 
225. 

Mich.—People v. Shaw, 157 N.W.2d 811, 9 Mich.App. 
558, affd. 173 N.W.2d 217, 383 Mich. 69-People 
v. Kelly, 186 N.W.2d 72, 30 Mich.App. 154. 

S.C.—State v. Thomas, 151 S.E.2d 855, 248 S.C. 573. 

Tex.—Thames v. State, Cr, 453 S.W.2d 495, vac. in 
part, on oth. grds, 92 S.Ct. 2863, 408 U.S. 937, 33 
L.Ed.2d 755, reh. den. 93 S.Ct. 177, 409 U.S. 898, 
34 L.Ed.2d 156, on remand 490 S.W.2d 828. 

Wash.—State v.Weiss, 438 P.2d 610, 73 Wash.2d 372. 
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25.5. Trial court should be accorded latitude, 
etc. 

Ohio—State v. Strong, 196 N.E2d 801, 119 Ohio App. 

31. 

26.5. U S—Reed v. U.S, C.A.Anz, 364 F.2d 630, 
cert. den. 87 SCt. 878, 386 U.S. 918, 17 L.Ed.2d 
789 

Ohio-State v. Watson, 252 N.E2d 305, 20 Ohio 
App.2d 115, mod. on oth. grds. 275 N.E2d 153, 28 
Ohio St.2d 15. 

26.15. Mich.—People v. Shaw, 157 N.W.2d 811, 9 
Mich.App. 558, affd. 173 N.W.2d 217, 383 Mich. 
69. 

26.30. U.S.-U.S. v. Johnson, C.A.N.Y, 254 F.2d 
175, cert. dism. 78 S.Ct. 1378, 357 U.S. 933, 2 
LEd.2d 1369. 

Cal.—People v Bartlett, 64 Cal.Rptr. 503, 256 GA.2d 
787. 

26.35. U.S.—U.S. v. Accardo, C.A.I1L, 298 F.2d 133 
—Theobald v. U.S, C.A.Cal, 371 F.2d 769. 
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27. U.S.—Babb v. U.S, C.A.Ark, 351 F.2d 863. 

Fla.—Harris v. State, App, 183 So.2d 291. 

Kan.—State v. Jamerson, 449 P.2d 542, 202 Kan. 322. 

Mont.—State v. Merritt, 357 P.2d 683, 138 Mont. 546. 

OkL—Bewley v. State, Cr, 404 P.2d 39. 

Wash.—State v. Scherer, 462 P.2d 549, 77 Wash.2d 345. 

Similarity of uncharged misconduct to charged 
crimes not required 

U.S.—U.S. v. Byrd, C.A.7 (III.)* 771 F.2d 215, holding 
that uncharged misconduct be similar to crimes 
charged, disagreeing with United States v. Fein- 
berg, 535 F.2d 1004. 

28. Fla.—Hawkins v. State, 206 So.2d 5. 

Reed v. State, App, 224 So.2d 364. 

Pa.—Com. v. Raymond, 194 A.2d 150, 412 Pa. 194, 
cert. den. 84 S.Ct. 1930, 377 U.S. 999, 12 L.Ed.2d 
1049. Reh. den. 85 S.Ct. 21, 379 U.S. 873, 13 
LEd.2d 80. 
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30. U.S.-U.S. v. Pittman, C.A.Ga., 439,F.2d 906, 
cert. den. 92 S.Ct. 138, 404 U.S. 842, 30 L.EdJd 
77. 

Cal—People v. Terry, 85 Cal.Rptr. 409,466 P.2d 961,2 
C.3d 362, cert. dism. 92 S,Ct. 1619, 406 U.S. 912, 
32 LEdJd 112. 

Ill—People v. Melquist, 185 N.E2d 825, 26 IlL2d 22, 
cert, den, 83 S.Ct, 1093, 372 U,S. 967, 10 L.Ed.2d 
13a 

Mich.—People v. Heiss, 186 N.W.2d 63, 30 Mich.App. 
126. 

32. Ga.—Thurmond v. State, 138 S.E2d 372, 220 Ga. 
277. 
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Mo.—State v. Jackson, 446" S.W.2d 627. 

Neb.—State v. Putnam, 133 N.W.2d 605, 178 Neb. 
445—State v. Swiney, 137 N.W.2d 808, 179 Neb 
230. 
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33. Ga.—Moore v. State, 146 S.E2d 895, 221 Ga. 
636. 

Ill.—People v. Tranowski, 169 N.E2d 347, 20111.2d 11, 
cert. den. 81 S.Ct. 290, 364 U.S. 923, 5 L.Ed.2d 
262, and 82 S.Ct. 484, 368 U.S. 978, 7 LJEd.2d 44a 
Miss.—Cummings v. State, 219 So.2d 673, cert den, 90 
S.Ct. 954, 397 U.S. 942, 25 L.Ed.2d 122. 

Or.—State v. Lee, App., 485 PJd 660, 5 Or.App. 431. 
Pa.—Com. v. Smith, 277 A.2d 807, 443 Pa. 151. 
Under statute, etc. 

Ohio—State v. Strong, 196 N.E2d 801, 119 Ohio App. 
31. 

34. Evidence of general scheme of conspiracy, 
etc. 

Miss.—Smith v. State, 223 So,2d 657, cert. den. 90 S.Ct. 

1274, 397 U.S. 1030, 25 LEd.2d 542. 

37. Miss.—Riley v. State, 180 So.2d 321, 254 Miss. 
86 . 
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38.5. Acquittal not bar to admission 

Fla.—Blackburn v. State, App., 208 So.2d 625. 

47. Ga.—Fulford v. State, 144 S.E2d 370, 221 Ga. 
257. 

50. Ala.—Ramsey v. City of Huntsville, 172 So.2d 
812, 42 Ala.App. 603. 

51. Mich.—People v, Heiss, 186 N.W.2d 63, 30 Mich, 
App. 126. 

§ 688. -Acts Part of Plan or 

System of Criminal Action 

51.50. U.S.—CJ.S. cited in Hixon v. Housewright, 
C.A.Ark., 642 F.2d 242, 247. 

Ark.—CJ.S. dted in Ross v. State, 514 S.WJd 409, 
413, 257 Ark. 44, cert. den. 95 S.Ct. 1658, 421 U.S. 
931, 44 LEd.2d 88. 

52. U.S.—Brent v. White, D.C.La., 276 F.Supp. 386, 
affd., C.A., 398 F.2d *503, cert. den. 89 S.Ct. 998, 
393 U.S. 1123, 22 LEd.2d 130. 

Ala.—Harvey v. State, 130 So.2d 823,41 Ala.App. 300. 
Alaska—Mead v. State, 445 P.2d 229. 

Ariz.—State v. Chaney, 428 P.2d 1004, 5 Ariz.App. 
530-State v. Smallwood, 438 P.2d 335, 7 Ariz. 
App. 266—State v. Mercer, 473 P.2d 803, 13 Ariz. 
App. 1. 

Ark.—Kurck v. State, 415 S.W.2d 61, 242 Ark. 742- 
CJ.S. quoted In Ross v. State, 514 S.W.2d 409, 
413, 257 Ark. 44, cert den. 95 S.Ct. 1658,421 U.S. 
931, 44 LEd.2d 88. 

Cal.—CJ.S. dted In People v. Minkowski, 23 CaLRptr. 
92, 102, 204 CA.2d 832—People v. Rodriguez, 88 
CaLRptr. 789, 10 C.A.3d 18—People v. Webster, 
93 CaLRptr. 260, 14 CA.3d 739. 

Colo.—Ciccarelli v. People, 364 P.2d 368, 147 Colo. 
413—Kennard v. People, 465 PJd 509, 171 Colo. 
194. 

Fla.—Hines v. State, App., 243 SoJd 434—Fivecoat v. 
State, App., 244 So.2d 188. 

Ga.—Moore v. State, 146 S.E2d 895, 221 Ga. 636. 
Ill-—People v, Aughinbaugh, 266 N.E2d 530, 131 DL 
App.2d 581. 

Ind.—Schnee v. State, 262 N.E2d 186, 254 Ind. 661. 
Iowa— CJS. dted in State v. Hatridge, 109 N.WJd 
705, 708, 252 Iowa 1116, 

Kan.—State v. Anderson, 446 P.2d 844, 202 Kan. 52- 
State v. Jenkins, 454 P.2d 496, 203 Kan. 354- 
CJ.S. dted in State v. Marquez, 565 P.2d 245,251, 
222 Kan. 441. 

Ky.—Holt v. Com., 354 S.W.2d 30—Bell v. Cbm., 404 
S.W.2d 462—Little v. Com. 419 S.WJd 332. 
La.— CJS. dted in State v. Reese, 194 So.2d 729, 735, 
250 La. 151,88 S.Ct. 485,389 US. 996,19 LEdJd 
495. 
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Md—Presley v. State, 168 A.2d 510, 224 Md. 550, cert, 
den. 82 S.Ct. 399, 368 U S. 957, 7 L Ed.2d 389- 
Bell v. State, 198 A.2d 895, 234 Md. 254. 

Dyson v. State, 251 A.2d 606, 6 Md.App. 453— 
Bfatt v. State, 490 A.2d 728, 62 Md.App. 535, cert, 
den. 497 A.2d 818, 304 Md. 95. 

Miss.—Com. v. Baldassini, 260 N.E.2d 150, 357 Mass. 
650. 

Mich.— People v. Heiss, 186 N.W.2d 63, 30 Mich.App. 
126. 

Minn.— State v. Sorg, 144 N.W.2d 783, 275 Minn. 1. 

Miss.— C J.S. cited in Lee v. State, 146 So.2d 736, 739, 
244 Miss. 813—Brooks v. State, 242 So.2d 865. 

Mo.— State v. McDans, 463 S.W.2d 809. 

Mont— CJ.S. quoted at length in State v. Merritt, 357 
PJd 683, 684, 138 Mont. 546—State v. Frates, 503 
P.2d 47, 160 Mont. 431. 

Nev.—Jones v. State, 448 P.2d 702, 85 Nev. 4—Mayer 
v. State, 470 P.2d 420, 86 Nev. 466-Lindsay v. 
State, 478 P.2d 1022, 87 Nev. 1. 

N.H.—State v. Cote, 235 A.2d 111, 108 N.H. 290, cert, 
den. 88 S.Ct. 1412, 390 U.S. 1025, 20 L.Ed.2d 282. 

NJ.—State v. Boiardo, 268 A.2d 55, 111 NJ.Super. 
219, cert. den. 91 S.Ct. 931, 401 U.S. 948, 28 
LEd.2d 231. 

N.M.—State'V. Peke, 371 P.2d 226, 70 N.M. 108, cert, 
den. 83 S.Ct. 293, 371 U.Sr 924, 9 L.Ed.2d 232. 

N.Y—People v. Grant, 3 Dept., 479 N.Y.S.2d 914, 104 
A.D.2d 676. 

N.C—State v. Smith, 195 S.E2d 369, 17 N.CApp. 694, 
cert, den., 196 S.E2d 276, 283 N.C. 394, cert. den. 
94 S.Ct. 287, 414 U.S. 975, 38 L.Ed.2d 218. 

Ohio—CJjS. cited in State v. Hector, 249 N.E.2d 912, 
917, 19 Ohio St.2d 167—State v. Moorehead, 265 
N.E2d 551, 24 Ohio St.2d 166, vac. in part 92 
S.Q. 2869, 408 U.S. 938, 33 L.Ed.2d 759. 

Old.—AjJS. cited in Wollaston v. State, Cr., 358 P.2d 
mi, iii4. 

Dooley v. State, Cr., 484 P.2d 1324. 

Or.—State v. McDonald, 361 P.2d 1001, 231 Or. 24, 
cert den. 82 S.Ct. 1247, 370 U.S. 903, 8 L.Ed.2d 
399—CJ^. cited in State v. Capitan, 494 P.2d 443, 
446, 8 Or.App. 582. 

Pa.—Com. v. Bruno, 201 A.2d 434, 203 Pa.Super. 541,' 
cert den. 85 S.Ct 656, 379 U.S. 965, 13 L.Ed.2d 
558. 

R.I.—State v. Mandni, 274 A.2d 742, 108 R.I. 261. 

Tenn—Carroll v. State, 370 S.W.2d 523, 212 Tenn. 
464—Camthers v„ State, 406 S.W.2d 159, 219 
Tenn. 21. 

Tex.—Davis v. State, Cr., 516 S.W^d 157. 

Wash.—State v. Gilmore, 456 P.2d 344, 76 Wash.2d 
293-State v. Scherer, 462 P.2d 549, 77 Wash.2d 
345. 

Wis—State v. Midell, 159 N.W.2d 614, 39 Wis.2d 733. 

Similar pattern, scheme, or modus operandi 

CaL—People v. Elder, 79 Cal.Rptr. 466, 274 C.A.2d 
381—People v. Peters, 80 Cal.Rptr. 648, 276 
CA2d 71. 

Fla.—Steppe v. State, App., 193 So.2d 617. 

Prior and subsequent offenses 

(1) Cal.—People v. Bartlett, 64 Cal.Rptr. 503, 256 

GA.2d 787—People v. Holliman, 78 CaLRptr. 826, 274 

GA.2d 89. 

ID.—People v. Grieco, 243 N.E2d 417, 103 IlLApp.2d 
108, affd. 255 N.E2d 897, 44 IU.2d 407, cert. den. 
91 S.Ct 49, 400 U.S. 825, 27 L.Ed.2d 54. 

(2) Cal—People v. Houston, 33 Cal.Rptr. 26, 219 

CA.2d 187. 

Conspiracy 

(1) Hawaii-State v. Toshishige Yoshino, 364 P.2d 

638, 45 Haw. 206. 

Ill—People v. Grieco, 243 N.E.2d 417, 103 Ul.App.2d 
108, afTd. 255 N.E2d 897,44 I11.2d 407, cert. den. 
91 S.Ct. 49, 400 U.S. 825, 27 L.Ed.2d 54. 

(3) Other matters. 

CaL—People v. Kellor, 27 Cal.Rptr. 805, 212 CA.2d 

210 . 
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52.5. U.S.—U.S. v. Cifarelli, C.A.Conn., 401 F.2d 
512, cert. den. 89 S.Ct. 465, 393 US. 987, 21 
L Ed 2d 448. 

Cal.—People v. Covert, 57 Cal.Rptr. 220, 249 C.A.2d 
81. 

Conn.—State v. Jenkins, Cir.AD., 239 A.2d 558, 4 
Conn Cir. 717. 

52.10. Cal.—People v. Cramer, 60 Cal.Rptr. 230,429 
P.2d 582, 67 C.2d 126. 

Fla.—Williams v. State, 143 So.2d 484. 

Ind.—Woods v. State, 235 N.R2d 479, 250 Ind. 132. 

Md —Gilchrist v. State, 236 A.2d 299, 2 Md.App. 635. 

Old.—McCluskey v State, Cr., 372 P.2d 623. 
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52.20. Wash.—State v. Mack, 490 P,2d 1303, 80 
Wa$h.2d 19. 

52.25. U.S.—U.S. v. Parker, C.A.Okl., 469 F.2d 884 
—U.S. v. Goodwin, C.A.La., 470 F 2d 893, cert, 
den. 93 S.Ct. 2160, 411 U.S. 969, 36 LEd.2d 691. 

Cal.—People v. Coke, 40 Cal.Rptr. 649, 230 C.A.2d 22. 

Ga—Thurmond v. State, 138 S.E,2d 372, 220 Ga, 277. 

Ill.—People v. Akins, 240 N.E.2d 237, 98 IU.App.2d 
281. 

Mo—State v. Smith, 431 S.W.2d 74. 

Or.—CJJS. quoted at length in State v. Howell, 388 
P.2d 282, 284, 237 Or. 382. 

Pa.—Com. v. Wilson, 205 A.2d 673, 205 Pa.Super. 36. 

53. U.S.—'Whiting v. U.S., C.A.Mass., 296 F.2d 512— 
Stratton v. U.S., CA.Colo., 387 F.2d 364—U.S. v. 
Jones, C.A.UL, 438 F.2d 461. 

Ala.—Mitchell v. State, Cr., 215 So.2d 917, 45 Ala.App. 

668 . 

Ariz.—State v. Daymus, 367 P.2d 647, 90 Ariz. 294. 

Cal.—People v. Rosoto, 23 Cal.Rptr. 779, 373 P.2d 867, 
58 C2d 304, cert. den. 83 S.Q. 950, 372 U.S. 952, 
9 L.Ed.2d 977, and 83 S.Ct 953, 372 U.S. 955, 9 
• L.Ed.2d 978, stay of execution den. 83 S.Ct. 788, 11 
L.Ed.2d 15. 

People v. Zismer, 80 Cal.Rptr. 184, 275 CA.2d 
660. 

Fla.—Norris v. State, App., 158 So.2d 803, cert, dis¬ 
charged, Sup., 168 So.2d 541. 

Ind—Raines v. State, 240 N.E2d 819, 251 Ind. 248. 

Mich.—People v. KeUy, 182 N.W2d 8, 26 Mich.App. 
- 148, afTd. 192 N.W.2d 494, 386, Mich. 330. 

Minn.—State v. Guy, 105 N.W.2d 892, 259 Minn. 67. 

Mont.-State v. Merritt, 357 P.2d 683, 138 Mont. 546. 

Ohio—State v. Moorehead, 265 N.E2d 551, 24 Ohio 
St.2d 166, vac. in part on oth. grds. 92 S.Ct 2869, 
408 U.S. 938, 33 L.Ed.2d 759. 

Okl—Fields v. State, Cr., 364 P.2d 723-Johnson v. 
State, Cr., 478 P.2d 969. 

Pa—Com. v. Raymond, 194 A.2d 150, 412 Pa. 194, 
cert. den. 84 S.Ct. 1930, 377 U.S. 999, 12 UEd.2d 
1049, reh. den. 85 S.Ct. 21, 379 U.S. 873, 13 
L.Ed.2d 80. 

Where design or scheme is an essential, etc. 

Wis—Harris v. State, 191 N.W.2d 198, 52 Wis.2d 703. 

Common features 

(3) Other statements. 

U.S—Havelock v. U.S., CA.C 0 I 0 ., 427 FJd 987, cert 
den. 91 S.Q. 252, 400 U.S. 946, 27 LEd.2d 251. 

Similarity of conduct in significant respects 

Ill—People v. Brown, 186 N.E2d 321, 26 U1.2d 308. 
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54. U.S.—Beckwith v. U.S,, CA.Colo., 367 F.2d 458. 

Okl—Moulton v. State, Cr., 476 P.2d 366. 

Cal.—People v. McCoy, 8 Cal.Rptr. 70, 185 CA.2d 98, 

Wash.—State v. Whalon, 464 P.2d 730, 1 Wash.App. 
785. 

543. CaL—People v. Gray, 66 CaLRptr. 654, 259 
CA.2d 8^6. 

54.15. U.S—U.S. v. Windsor, CA.Md., 417 F.2d 
1131. 
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54.20. U.S—U.S. v. Nemeth, C.A.Ky., 430 F.2d 704. 

Fla.—Reed v. State, App., 224 So.2d 364. 

La—State v. Skinner, 204 So.2d 370, 251 La. 300, cert 
gr. 88 S.Ct 203, 391 VS. 963, 20 LEd. 876, cert 
dom. 89 S a. 704, 393 U.S. 473, 21 LEd.2d 684, 
reh. den. 8. S.Ct 1007, 394 U.S. 912, 22 L.Ed.2d 
226. 

Minn—State v. EDi, 125 N.W.2d 738, 267 Minn. 185. 

Ohio—State v. Minamyer, 232 N.R2d 401, 12 Ohio 
St.2d 67. 

Wash—State v. Hennings, 475 P.2d 926, 3 Wash.App. 
483. 

55. U.S.—Parker v. U.S., CA.CaL, 400 F.2d 248, 
cert den. 89 S.Ct 892, 393 U.S. 1097, 21 LEd.2d 
789. 

Fla.—Crosby v. State, App., 237 So.2d 286. 

553. US—U.S. v. Freedman, GA.N.Y., 445 F.2d 

1220. 

55.10. Mo.—State v. Scott, 459 S,W.2d 321. 

55.15. Kan.—State v. Finley, 490 P.2d 630, 208 Kan. 
49. 

5530. Mass—Com. v. Baldassini, 260 N.E2d 150, 
357 Mass. 670. 

Wash.—State v. Johnson, 355 P.2d 13, 56 Wash. 700, 
cert den. 81 S.Ct 1658, 366 U.S. 934, 6 LEd.2d 
700. 

5535. Wash—State v. Golladay, 470 P.2d 191, 78 
Wash 2d 121. 

5530. Cal—People v. Ryenon, 19 Cal.Rptr. 22, 199 
GA.2d 646. 

56. U.S—Loux v. U.S., C.A.Wash, 389 F.2d 911, 
cert den 89 S.Ct 151, 393 U.S. 867, 21 LEd.2d 
135, cert. den. 89 S.Q. 156, 393 U.S. 369, 21 
LEd.2d 138—U.S. v. Eagleston, GA.OfcL, 417 
F.2d 11—U.S. v, Lewis, GA-Minn., 423 F.2d 457, 
cert. den. 91 S.Ct 146, 400 U.S. 905, 27 L.EcL2d 
142. 

Ariz.—State v. Goldsmith, 450 P.2d 684, 104 Ariz. 
226—State v. Schmid, 484 P.2d 187,107 Ariz. 191. 

CaL—People v. Sheets, 59 CaLRptr. 777, 251 GA.2d 
759—People v. Holliman, 78 CaLRptr. 826, 274 
GA,2d 89. 

Colo—Clews v. People, 377 P.2d 125, 151 Colo. 219. 

D.C—Drew v. U.S., CA„ 331 F.2d 85, 118 U.S.App. 
D.C. 11—U.S. v. Bobbitt, GA., 450 F.2d 685, 146 
U.S.App.D.C 224. 

Idaho-State v. Shepherd, 486 P.2d 82, 94 Idaho 227. 

Iowa—State v. Johnson, 183 N.W.2d 194. 

Md—Westcoat v. State, 190 A2d 544, 231 Md. 364. 

Miss.—Riley v. State. 180 So3d 321, 254 Miss. 86. 

Mo—State v. Ballard, 394 S.W.2d 336. 

NJ.—State v. Smith, 202 A3d 461, 84 NJ.Super. 452. 

Okl—Dooley v. State, Cr., 484 P.2d 1324—Brown v. 
State, Cr, 487 P3d 963. 

Pa—Com. v. Smith, 277 A.2d 807, 443 Pa. 151. 

S.G—State v. Thomas, 151 S.E2d 855, 248 S.G 573. 

Va—Rees v. Com, 127 S.E3d 406, 203 Va. 850, cert, 
den. 83 S.Ct 1088, 372 U.S. 964, 10 LEtL2d 128, 
reh. den. 83 S.CL 1533, 373 VS. 947, 10 LEd.2d 
702. 

“Common scheme or plan,* 9 etc. 

(2) More than commission Of two similar crimes by 

same person. 

Iowa-State v. Wright 191 N.W,2d 638. 

Similar offenses 

(1) UL—People v. Kamsler, 214 N.E2d 562, 67 IE 

App.2d 33. 

Kan.—State v. Poulos, 411 P.2d 689, 196 Kan. 287, 
cert den. 87 S.Ct. 63, 38S U.S. 827, 17 LEd.2d 64. 

Mont—State v. Jensen, 455 P.2d 631, 153 Mont 233. 

Okl—Bewley v. State, Cr, 404 P.2d 39. 

The transactions need not be id entical 

Ariz.—State v. Akins, 383 PJd 180, 94 Ariz. 263. 

Cal—People v. Gay, 40 CaLRptr. 778,230 GAJd 102. 
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56.5. Ariz.—State v. Smallwood, 438 PJd 335, 7 
Ariz.App. 266. 
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Fla.—Williams v. State, 143 So.2d 484. 

Norris v. State, App., 138 So.2d 803, cen. dis¬ 
charged, Sup., 168 So.2d 541. 

page 790 

56,10* Cal—People v. Debnam, 67 CalRptr. 692, 
261 CA.2d 206—People v. Crawford, 78 CaI.Rptr. 
628, 273 C.A.2d 866-Peopk v. Clark, 86 Cal. 
Rptr. 106, 6 CA.3d 6S8. 

Fla.—Winkfield v. State, App., 209 So.2d 468. 

N.Y.—People v. Kennedy, 261 N.E.2d 264, 27 N.Y.2d 
551, 313 N.Y.S.2d 123. 

Pa.—Com. v. Smith, 277 A.2d 807, 443 Pa. 151. 

S.G—State v. Brooks, 111 S.R2d 686, 235 S.C. 344, 
cert, den. and app. dism. 81 S.Ct. 707, 365 U.S. 
300, 5 L.Ed.2d 689. 

57, U.S.—U.S. v. Smith, GA.Va., 446 F.2d 200. 
Kan.—State v. Jenkins, 454 P.2d 496, 203 Kan. 354. 
Mkh.—People v. Nichols, 189 N.W.2d 865, 53 Mich. 

App. 63. 

Va.—Kirkpatrick v. Com., 176 S.£.2d 802, 211 Va. 269. 

58, Iowa—CLJ.S, dted in State v. Hatridge, 109 
N.W.2d 705, 708, 252 Iowa 1116. 

593. D.G—U.S. v. Jones, CA. 476 F.2d 533, 155 
U.S.App.D.G 88. 

Mich.—People v. Hern, 186 N.W.2d 63, 30 Mich.App. 
126. 

N.Y.—People v. Condon, 257 N.R2d 615, 26 N.Y.2d 
139, 309 N.Y.$.2d 152. 

Wash.—State v. Eichman, 418 P.2d 418. 

Criminal disposition insufficient 
Cal—People v. Pell, 65 CalRptr. 603, 258 C.A.2d 379. 
Md.—Gilchrist v. State, 236 A.2d 299, 2 MdApp. 
635-Wethington v. State, 238 A.2d 581, 3 Md. 
App. 237. 

59.10. Cal.—People v. Baskett, 47 CalRptr. 274, 237 
CJL2d 712—People v. Bartlett, 64 CaI.Rptr. 503, 
256 GA.2d 787. 

Old—English v. State, Cr., 480 P.2d 279. 

60. Cal—People v. Soto, 53 CalRptr. 832, 245 
CJL2d 401. 

Effect of eyewitness identification immaterial 
Ohio—State v. Hector, 249 N.E3d 912, 19 Ohio St.2d 
167. 

61. Iowa — State v. Wright, 191 N.W.2d 638. 
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643. CaL—People v. Gray, 66 CalRptr. 654, 259 
GAJZd 846, 

Fla.—Blackburn v. State, App., 208 So.2d 625. 

§ 689, -Acte Constituting Con¬ 

tinuous Offenses 

65. Iowa-CXS. dted la State v. Fryer, 243 N.W.2d 
L 6. 

La.—State v. Vaughn, 431 So.2d 763. 

Miss.—CJJS. dted ia Lee v. State, 146 So.2d 736, 739, 
244 Mas. 813. 

Tex.—Taylor v. State, Gr., 420 S.W.2d 601. 

,68. Mm.—GJ3. dted in Willis v. State, 165 Sa2d 
154, 155, 250 Miss. 334. 

S 690. Mode of Proving Other 
Crimes 

69. Ala—CJJS. quoted at great length in Poke v. 

State, CnApp., 387 So.2d 310, 312. 

Ariz.—GJ3. quoted in Stele v. Waits, 404 P.2d 729, 
731,1 ArirApp. 463-State v. Hays, 496 P^d 628, 
17 Ariz. App. 201 

Chi—Ptople v. Perez, 55 CalRptr. 909, 422 P.2d 597, 
65 G2d 615, cert gr. 88 S.0.1055, 390 U.S. 942, 
19 LBd.2d 1131, writ dism. 89 S.Ct. 1767, 395 
US. 208, 23 L.Ed.2d 212. 

People v. Webster. 93 CalRptr. 260; 14 GA.3d 
739. 

Kan—State v. Anderson, 446 PJd 844, 202 Kan. 51 
Mich.—People v. Askar. 1S3 N.W M 888, S MjchApp. 
95. 
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N.M.—State v. Mason, App., 448 P.2d 175, 79 N.M. 
663. 

Tex.—Albrecht v. State, Cr,, 486 S.W.2d 97—Gillon v. 
State, Cr., 49! S.W.2d 893, cert. den. 94 S.Ct. 255, 
414 U.S 924, 38 L.Ed.2d 158. 

In camera hearing on issue of admissibility not 
required 

Colo.—Mays v. People, 493 P.2d 4, 177 Colo. 92. 

Procedure outlined 

La.—State v. Prieur, 277 So.2d 126. 

Evidentiary hearing denied 
S.D.—State v. Ricketts, 333 N.W.2d 827. 

69.5. Ariz-State v. Wright, 438 P.2d 759, 103 Ariz. 
193. 

Cal.—People v. Durham, 74 CaI.Rptr. 262, 449 P.2d 
198, 70 C.2d 171, cert. den. 89 S.Ct. 2116, 395 U.S. 
968, 23 LEcL2d 755, cert. den. 92 S.Ct. 2416, 406 
U.S. 971, 32 LEd.2d 671. 

Minn.—State v. Suedel 325 N.W.2d 824. 

Mo.—State v. Anderson, 386 S.W.2d 225. 
Nev.-Tucker v. State, 412 P.2d 970, 82 Nev. 127. 
Tex.—Le Blanc v. State, Civ.App., 441 S.W.2d 847. 
Wash.—CJS. cited in State v. Tharp, 616 P.2d 693, 
696, 27 Wash.App. 198. Affd. 637 P.2d 961, 96 
Wash.2d 591. 

Evidence as not showing conviction of another 
crime 

S.C.—State V. Robinson, 119 S.E2d 671, 238 S.C. 140. 
Causal relation need not be proved 
Minn.—State v. Drews, 144 N.W.2d 251, 274 Minn. 
426. 
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69.10. Matters considered 
CaL—People v. Scharder, 80 CaI.Rptr. 1, 457 P.2d 841, 
71 G2d 761. 

Necessity of showing purpose for which evi¬ 
dence is introduced 

Mich.—People v. Dermartzex, 185 N.W.2d 33, 29 
Mich-App. 213, affd. 213 N.W.2d 97, 390 Mich. 
410—People v. Heiss, 186 N.W.2d 63, 30 Mich. 
App. 126. 

70. U.S.—U.S. v. Spies, GA-Mo., 413 F.2d 129—U.S. 
v. Byrd, GA.7 (BL), 771 F.2d 215. 

Fla.—Parnell v. State, App., 218 So.2d 535. 

Iowar-State v. Armstrong, 183 N.W.2d 205, app. after 
remand 203 N.W2d 269. 

La.—State v. Davis, 449 So.2d 466. 

Mich.—People v. Shaw, 157 N.W.2d 811, 9 Mich.App. 

558, affd. 173 N.W.2d 217, 383 Mich. 69. 
S.C.-CJS. dted in State v. Conyers, 233 S.E.2d 95, 
96, 268 S.G 276. 

Tenn.—Carutbers v. State, 406 S.W.2d 159, 219 Tenn. 

21 . 

71, Ariz.—State v. Hernandez, 437 P.2d 952, 7 Ariz. 
App. 200. 

Tex.—Tomlinson v. State, Cr., 422 S.W2d 474. 

. The burden of proof to establish ad¬ 
missibility of evidence is on the prose¬ 
cution once defendant objects to it on 
the ground that it shows another of¬ 
fense. 713 

7L5. Cal.—People v, Schadcr, 80 CaLRptr. 1, 457 
P.2d 841, 71 G2d 761. 

Mkh.—People v. Owens, 345 N.W.2d 904, 131 Mich. 
App. 76, disagreeing with People v. Huff, 101 
MiduApp. 232, 300 N.W.2d 525, rev’d, 411 Mich. 
974, 308 N.W.2d 110 and People v. Steele, 115 
Mich-App. 758, 321 N.W.2d 804. 

71 U.S.—Morgan v. U.S., GA.NM., 355 F.2d 43, 
cert. den. 86 S.Q. 1976,384 U.S. 1025, 16 LEd.2d 
1029, reh. den. 87 S.Ct. 26, 385 U.S. 893, 17 
LEd.2d 127. 

Ariz.—State v. Hughes, 426 P.2d 386, 102 Ariz. 118— 
GJS. quoted In State v. Marahrens, 560 P.2d 1211, 
1214, 114 Ariz. 304. 

State v. Chaney, 428 P.2d 1004, 5 ArizApp. 530. 


Kan.—State v. Williams, 413 P.2d 1006, 196 Kan. 628. 

Tex.—Lopez v. State, App. 13 Dist, 664 S.W.2d 815. 

715. Mo.—Holt v. State, 433 S.W.2d 265. 

Pa.—Com. v. Thompson, 133 A.2d 207, 389 Pa. 382, 
cert. den. 78 S.Ct. 77, 355 U.S. 849, 2 L.Ed.2d 59. 

7110. U.S.—Huret v. U.S., C.A.Ga., 337 F.2d 678. 

Ga.—Dandridge v. State, 134 S.E.2d 814, 109 Ga.App. 
33. 

Information 

Okl.—Bean v. State, Cr., 392 P.2d 753. 

73. Ariz.—State v. Jacobs, 382 P.2d 683, 94 Ariz. 
211—CJS. quoted In State v. Marahrens, 560 
P.2d 1211, 1214, 114 Ariz. 304. 

CJJS. quoted in State v. Waits, 404 P.2d 729, 
731, 1 Ariz.App. 463. 

75. Ariz.—State v. Hughes, 426 P.2d 386, 102 Ariz, 
118. 

76. Ariz.—State v. Wtuts, 404 P.2d 729, 1 Ariz.App. 
463. 

Cal.—People v. McClellan, 80 CalRptr. 31, 457 P.2d 
871, 71 C.2d 793. 

Hawaii—State v. Carvelo, 361 P.2d 45, 45 Haw. 16. 

Ill—People v. Smith, 279 NJE.2d 512, 3 Bl.App.3d 958. 

Iowa—State v. Hopkins, 192 N.W.2d 747. 

Kan.—State v. Jenkins, 454 P.2d 496, 203 Kan. 354. 

La.—State v. Maiden, 246 So.2d 810, 258 La. 417. 

Minn.—State v. Billstrom, 149 N.W.2d 281, 276 Mina 
■ 174. 

Ohio—State v. Carter, 269 N.E.2d 115, 26 Ohio St.2d 
79. 

State v. Pack, 246 N.R2d 912, 18 Ohio App.2d 
. 76. 

Tenn.—Caruthers v. State, 406 S.W.2d 159, 219 Tenn. 

21 . 
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77. Hawaii-State v.-Yoshida, 361 P.2d 1032, 45 
Haw. 50, 82. 

Minn.—State v. Drews, 144 N.W.2d 251, 274 Minn. 
426. 

78. U.S.—U.S. v. Jackson, C.A.Ohio, 344 F.2d 922, 
cert. den. 86 S.Ct. 169, 382 U.S. 880, 15 LEd.2d 

, 120 . 

D.G—Smith v. US., GA., 361 F.2d 74, 124 U.S.App. 
D.G 57. 

Kan.—State v. Wright, 398 P.2d 339, 194 Kan. 271- 
State v. Taylor, 447 P.2d 806, 202 Kan. 202— 
CJJS. dted In State v. Jamerson, 449 P.2d 542, 
544, 202 Kan. 322. 

Pa.—Com. v. Simmons, 65 A.2d 353, 361 Pa. 391, cerL 
den. 70 S.Ct. 96, 338 U.S. 862, 94 L.Ed 528, reh. 
den. 70 S.Ct. 181, 338 U.S. 888, 94 LEd. 546- 
Com. v. Cannoa 123 A.2d 675, 386 Pa. 62, cert, 
den. 77 S.Ct 139, 352 U.S. 898, 1 L.Ed2d 90. 

Wash.—CJS. dted in State v. Mayes, 579 P.2d 999, 
1003, 20 Wash.App. 184. 

Certified record of foreign jurisdiction 

Pa.—Com. v. Holley, 56 A.2d 546, 358 Pa. 296—Com. 
v. Thompson, 133 A.2d 207, 389 Pa. 382, cert. den. 
78 S.Ct. 77, 355 U.S. 849, 2 L.Ed.2d 59. 

Court martial record 

Pa.—Com. v. Thompson, 133 A.2d 207, 389 Pa. 382, 
cert den. 78 S.Ct. 77, 355 U.S. 849, 2 L.Ed.2d 59i 

Evidence held inadmissible 

Cal.—People v. James, 79 CaI.Rptr. 182, 274 GA.2d 
608. 

79. Record of conviction or certified copy 
thereof 

Bl.—People v. Hawkins, 281 N.R2d 72, 4 IU.App.3d 
471. 

79.5. Kan.—State v. Rambo, 495 P.2d 101, 208 Kan. 
929. 

Mass.—Com. v. Redmond,' 258 N.K2d 287, 357 Mass. 
333. 

Wis.—Price v. State, 154 N.W.2d 222, 37 Wis,2d 117, 
cert. den. 88 S.Ct 1662, 391 U.S. 908, 20 L.Ed.2d 
423—Cheney v. State, 171 N.W^d 339, 44 Wis.2d 
454, reh. den. 174 N.W.2d 1, 44 Wis.2d 454, 

Tex.—Lee v. State, Cr„ 465 S.W.2d 941 
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Admission without prior delivery of copies im¬ 
material where not prejudicial 

Tex.—Lee v. State, Cr., 478 S.W.2d 469. 

79.10. Evidence held admissible 

Ga—Gunter v. State, 154 S.E2d 608, 223 Ga. 290 

80. Tex.—Hafti v. State, Cr., 416 S.W.2d 824, app. 
after remand 487 S.W.2d 745. 

81. Cal.—People v. Kelley, 57 CaLRptr. 355 U.S. 849, 

2 L.Ed.2d 59. 

Pa,—Com. v. Thompson, 133 A.2d 207, 389 Pa. 382, 
cert. den. 78 S.Ct. 77, 363, 424 P.2d 947, 66 C.2d 
232. 

82. Cal.—People v. Kelley, 57 CaLRptr. 363,424 P.2d 
947, 66 C.2d 232—People v. Varnum, 59 Cal.Rptr. 
108, 427 P.2d 772, 66 C.2d 808, app. dism., cert, 
den. 88 S.Q. 1208, 390 U.S. 529, 20 L.Ed.2d 86. 

People v. Mitchell, 48 CaLRptr. 533, 239 C.A.2d 
318. 

83. Wash.—State v. Miles, 436 P.2d 198, 73 Wash.2d 
67. 
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85.5. Cal.—People v. Archerd, 91 Cal.Rptr. 397, 477 
P.2d 421, 3 C.3d 615. 

Requirement that principal offense be first 
proved 

Tenn.—Johnson v. State, 345 S.W.2d 883, 208 Tenn. 
311. 

Offered during case in chief as well as in rebut¬ 
tal 

Wis.—Cheney v. State, 171 N.W.2d 339, 44 Wis.2d 454, 
reh. den. 174 N.W.2d 1, 44 Wis.2d 454. 

Rebuttal 

D.C.—U.S. v. Jones, C.A., 476 F.2d 533,155 U.S.App. 
D.C. 88. 

86 , La.—State v. Pesson, 235 So.2d 568, 256 La. 201. 

Pa.—Com. v. Simmons, 65 A.2d 353, 361 Pa. 391, cert, 
den. 70 S.Ct. 96, 338 U.S. 862, 94 LEd. 528, reh. 
den. 70 S.Ct. 181, 338 U.S. 888, 94 L.Ed. 546— 
Com. v. Thompson, 133 A.2d 207, 389 Pa. 382, 
cert. den. 78 S.Ct. 77, 355 U.S. 849,2 L.Ed.2d 59. 

88. Objection to invalid judgment of convic¬ 
tion 

Fla.—State v. Davis, 203 So.2d 160. 

88.5. CaL—People v. Lawrence, 101 Cal.Rptr. 671,25 
C.A3d 213. 

91. Cal.—People v. Griffin, 58 CaLRptr. 107, 426 
P.2d 507, 66 C.2d 459. 

Judgment of acquittal in foreign court not con¬ 
clusive 

U.S—U.S. V. Smith, C.A.Va., 446 F.2d 200. 

93.10. Rule inapplicable where witness not ac¬ 
complice 

Cal.—People v. Hernandez, 96 CaLRptr. 854, 19 GA3d 
411. 

93.15. Cal.—People v. Stanley, 63 CaLRptr. 825, 433 
P.2d 913, 67 C.2d 812. 

§ 691(2). -Abortion 
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94.15. La.—State v. Campbell, 270 So.2d 506, 263 
La. 1058. 

95. Kan.—State v. Darling, 419 P.2d 836, 197 Kan. 
471. 

95.5. Cal.—People v. MacEwtng, 30 CalJRptr. 476, 
216 GA.2d 33—People v. Reinard, 33 Cal.Rptr. 
908, 220 GA2d 720. 

96. Cal.—People v. Reinard, 33 CaLRptr. 908, 220 
C.A^d 720. 

Fla.—Nations v. State, App., 145 So.2d 259. 

HI.—People v. Miller, 238 N.E2d 407, 40 IU.2d 154, 
cert den. 89 $.Ct 401, 393 U.S. 961, 21 L.Ed.2d 
375. 

Kan.—State v. Darling, 419 P.2d 836, 197 Kan. 471. 

La.—State v. Psilet, 165 SoJd 294, 246 La. 483-State 
v. Sharp, 182 So.2d 517, 248 La. 865, cert. den. 87 
S.Ct. 41, 385 U.S. 818, 17 L.Ed.2d 57. 
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Mo.—State v. Robinson, 420 S.W.2d 272. 

Nev.-Adams v State, 407 P.2d 169, 81 Nev. 524. 
Pa.—Com. v Sindel, 208 A.2d 894, 205 Pa Super. 355. 
Va.—Russo v. Com. 148 S.E 2d 820, 207 Va. 251, cert, 
den 87 S.Ct 855, 386 U.S 909, 17 L.Ed.2d 782. 
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98. Cal.—People v. Reinard. 33 CaLRptr. 908, 220 
C.A.2d 720. 

Ky.—CJJS. quoted at length in Blaine v. Com., 459 
S.W.2d 759 

983. Cal.—People v. Reinard, 33 Cal.Rptr. 908, 220 
C.A 2d 720. 

Pa—Com. v. Campbell, 75 York 49. 

98.10. Nev.—Adams v. State, 407 P.2d 169, 81 Nev. 
524 

98.15. CaL—People v. Reinard, 33 Cal.Rptr. 908, 220 
C A.2d 720 

9830, Pa.—Com. v. Kulik, 14 Bucks 155. Revd, on 
oth. grds. 216 A.2d 73, 420 Pa. Ill 
98,40, Cal.—People v. MacEwing, CaLRptr. 476, 216 
C.A.2d 33. 
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4.5. CaL—People v. Reinard, 33 Cal.Rptr. 908, 220 
CA.2d 720. 

Fla.—Nations v State, App., 145 So.2d 259. 

Ga.—Griffin v. State, 182 S E2d 498, 123 GaApp. 820. 
Nev.—Adams v. State, 407 P,2d 169, 81 Nev. 524. 

§ 691(3). -Arson 

page 798 

8. Ky.—Harris v. Com., 342 S.W.2d 535. 

N.C.—State v. Lynch, 181 S.R2d 561, 279 N-C. 1. 
Probative value outweighed prejudicial impact 
Or.—State v. Gardner, 679 P.2d 306, 67 Or.App. 404, 
review den. 683 P.2d 1370, 297 Or. 339. 

9. Ohio-State v. Hopkins, 189 N.E2d 636, 117 Ohio 

App. 48. 

10. Colo.—Stiles v. People, 414 P.2d 468, 160 Colo. 
125. 

Ohio—State v. Hopkins, 189 N.E2d 636, 117 Ohio 
App. 48. 

Tenn.—McGowen v. State, 427 S.W.2d 555, 221 Tenn. 
442. 

11. Ky.—Jenkins v. Com., 413 S.W.2d 624. 

Tex.—Harden v. State, Cr., 417 S.W.2d 170. 

12. CaL—People v. Maler, 100 Cal.Rptr. 650, 23 
C.A3d 973. 

Ky.—Jenkins v. Com., 413 S.W.2d 624. 

Tenn.—McGowen v. State, 427 S.W.2d 555, 221 Tenn. 
441 

12.5. Ark.—Satterfield v, State, 483 S.V/.2d 171, 252 
Ark. 747. 

14. U.S.—Havelock v. U.S., C.AColo. 427 F.2d 987, 
cert. den. 91 S.Ct. 252, 400 U.S. 946, 27 LEd.2d 
251. 

Cal.—People v. Maler, 100 Cal.Rptr. 650, 23 GA.3d 
973. 

Colo.—Stiles v. People, 414 P.2d 468, 160 Cola 125. 
Ohio-State v. Hopkins, 189 N.E2d 636, 117 Ohio 
App. 48. 

Pa.—Com. v. Wilson, 281 A.2d 864, 444 Pa. 117. 
14.15. ■ Ala.— CJjS. quoted at length in Nelson v. 
State, Cr.App., 398 So.2d 421, 425. 
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16. Okl.—Grigsby v. State, Cr, 496 P.2d 1188. 

19. Ohio—State v. Hopkins, 189 N.E2d 636, 117 
Ohio App. 48. 

20. OkL—Morrison v. State, Cr., 407 P.2d 998. 
Purpose of defrauding insurer 

CaL—People v. Maler, 100 Cal.Rptr. 650, 23 GAM 
973. 


21. Where statutory discretion to exclude for 
undue prejudice not exercised 

Cal.—People v. Maler, 100 CaLRptr. 650, 23 C.A.3d 
973. 

22. Ohio-State v. Hopkms, 189 N.E2d 636, 117 
Ohio App. 48. 

§ 691(4). — Assault and Battery 

27. Ark—Bonds v. State, 403 S.W^d 52, 204 Ark. 
908. 

Cal—People v. Matlock, 89 Cal.Rptr. 861 11 C.A.3d 
453. 

Colo—Ruark v. People, 406 P.2d 91, 158 Colo. 287. 
Md.—Wethington v. State, 238 A.2d 581, 3 Md.App. 
237. 

Mich—People v. Insley, 194 N.W.2d 20, 36 MicLApp. 
593. 

Minn—State v. Wofford, 114 N.W.2d 267, 262 Minn. 

112 . 

N.Y—People v. Johnson, 203 N.Y.S.2d 809, 8 N.Y.2d 
183, 168 N.E.2d 641, cert. den. 81 S.CL 228, 364 
U.S. 897, 5 LEd.2d 191. 

N.Y—People v. Boose, 267 N.Y.S.2d 427, 25 AD.2d 
606—People v. Cartwright, 270 N.Y.S.2d 68, 25 
AD.2d 713. 

Okl—Hardin v. State, Cr., 462 P,2d 357. 

Tex.—Johnson v. State, Cr., 428 S.W.2d 347. 
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30. Ariz—State v. Williams, 475 ?2d 293, 13 Ariz. 
App. 201. 

Cal—People v. Chacon, 73 CaLRptr. 10, 447 P.2d 106, 
69 C.2d 765, 34 A.L.R.3d 454. 

People v. Claborn, 36 CaLRptr. 132, 224 C.A.2d 
38. 

Mo.—State v. Harper, 386 S.W.2d 353—State v. Bevi- 
neau, 460 S.W2d 683. 

N.Y—People v. Hurst, 316 N.Y.S.2d 388, 13 A.D.2d 
821, affd. 224 N.Y.S.2d 20, 10 N.Y.2d 939, 179 
N.E2d 861. 

Tex—Dillard v. State, Cr., 434 S.W.2d 126. 

Prior divorce proceedings admissible although 
indicating prior criminal conduct 
Tex.—Robinson v. State, Cr., 457 S.W.2d 572, 

31. CaL—People v. York, 51 CaLRptr. 661, 242 
CA2d 560. 

Mo.—State v. Shirley, App., 657 S,W,2d 686. 

Tex—Jones v. State, Cr., 480 S.W.2d 623. 
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32. Cal—People v. Claborn, 36 CaLRptr. 132, 224 
GA.2d 38—People v. Chambers, 41 CaLRptr. 551, 
231 C.A.2d 23. 

Colo—Duran v. People, 399 P.2d 412, 156 Colo. 385. 
Ill—People v. Grieco, 243 N.E2d 417, 103 ffi.App.2d 
108, affd. 255 N.E2d 897,44 IU.2d 407, cert den, 
91 S.Ct. 49, 400 U.S. 825, 27 LEd.2d 54—People 
v. Smith, 285 N.E2d 460, 6 131.App.3d 259. 
Kan.—State v. Stephenson, 381 P.2d 335, 191 Kan. 

424—State v. Martin, 495 P-2d 89, 208 Kan. 950. 
Me.—State v. Maxwell, 328 A2d 801. 

Mont.—State v. Rollins, 428 P.2d 462, 149 Mont 481. 
Wash.—State v. Calhoun, 374 P.2d 555, 60 Wash.2d 
488. 

State v. Starionak, App., 463 P.2d 260, 1 Wash. 
App. 558. 

Recklessness of conduct 

Ala.—Reeves v. State, Cr.App., 470 So£d 1374. 

Several assaults admissible under rule of one 
continuous transaction 

Ala.—Rutho ford v. State, Cr., 258 So3d 65, 47 Ala. 
App. 532. 

32,5. Kan.—State v. Stephenson, 381 P.2d 335, 191 
Kan. 424. 

Consciousness of guilt 

Ill.—People v. Smith, 279 N.E2d 512, 3 HLApp.M 958. 

33. Colo.—Dunn v. People, 399 P.2d 412, 156 Colo. 
385. 

Fla.—Colainni v. State, App., 245 So.2d 893. 
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III—People v. Gneco, 243 N.E2d 417, 103 IlLApp.2d 
108 afTd. 255 N.E2d 897, 44 IU.2d 407, cert, den. 
91 S.Ct. 49, 400 U.S. 825, 27 L.Ed.2d 54. 

Ind—Johnson v. State, 260 N.E2d 782, 254 Ind 465. 
Kan.—State v. Stephenson, 381 P.2d 335, 191 Kan. 424. 
NJ.—State v. Smith, 262 A.2d 868, 55 NJ. 476, cert. 

den. 91 S.Ct. 232, 400 U.S. 949, 27 L.Ed2d 256. 
Wash.—-State v. Calhoun, 374 P2d 555, 60 Wash.2d 
488. 

34. Cal.—-People v. Johnson, 16 Cal.Rptr. 290, 195 
C.A2d 825. 

Kan.—State v. Stephenson, 381 F.2d 335, 191 Kan. 

424-State v. Martin, 495 P.2d 89, 208 Kan. 950. 
Md—Avery v. State, 292 A2d 728, 15 Md.App. 520, 
app. dism., cert, den., 93 S.CL 1499, 419 U.S. 977, 
36 LEd2d 173. 

34*5. Ill.—People v. Gneco, 243 N.R2d 417, 103 
Ill.App.2d 108, affd. 255 N.E2d 897, 44 IU.2d 
407, cert. den. 91 S.Ct. 49, 400 U.S. 825, 27 
L.EdJd 54. 

Kan.—State v. Martin, 495 P.2d 89, 208 Kan. 950. 
N.M.—State v. Gutierrez, App., 449 P.2d 334, 79 N.M. 
732. 

Prior robbery investigation in assault with dan¬ 
gerous weapon prosecution 

D.C,—U.S. v. Mizzett, CA, 452 F.2d 1328, 145 U.S. 
App.D.G 399. 

35.5. Cal.—People v. Chacon, 73 CaLRptr. 10, 447 
P.2d 106, 69 G2d 765, 34 AL.R.3d 454. 

Kan.—State v. Stephenson, 381 P.2d 335, 191 Kan. 424. 

To negative self-defense 

(2) Other instances. 

Conn.—State v. Jenkins, 256 A2d 223, 158 Coon. 149. 

Evidence to show the absence of acci¬ 
dent or mistake is likewise admissi¬ 
ble. 3 ™ 

35.10. Wash.—State v. Calhoun, 374 P2d 555, 60 
Wash.2d 488. 

36. Mo.—State v. Bevineau, 460 S.W.2d 683. 

36.5. Miss.—Blackwell v. State, 231 So.2d 790, cert, 
den. 91 S.Ct 43, 400 U.S. 848, 27 L.Ed.2d 86. 

Or.—State v. Hale, 432 P.2d 694, 248 Or. 159. 
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36.10. Ind.—Thomas v. State, 261 N.E2d 588, 254 
Ind. 600. 

Mich.—People v. Mitchell, 164 N.W.2d 762, 13 Mich. 
App. 636. 

Tex.—Fuller v. State, Cr., 380 S.WJd 619. 

§ 691(5). -Banking Offenses 

37. U.S.—U.S, v. Nemeth, GAKy., 430 F2d 704. 
m.—People v. dark, 244 N.E2d 842, 104 IlLAppJd 

12 

Evidence admissible to show Intent 

Wash.—State v. Eichman, 418 PJd 418. 

42. UA—U.S. v. Kirkpatrick, GA.Ohio, 361 F.2d 

866 . 

45. U.S.—U.S. v. Kirkpatrick, GA.Ohio, 361 FM 
866 . 

pngs 803 

55. CaL—People v. Maldonado, 34 CaUtptr. 168, 221 
GA2d 128-People v. Rubin, 36 CaLRptr. 167, 
223 GA2d 825, 9 AUL3d 707. 

Coon.—State v. Spttko, GrAJ>., 195 A2d 577, 2 
Coon-Cir. 99. 

P roee cnti o n for ottering and delivering frandn- 
lent check 

Mont-State v. TuBy, 418 PM 549, 148 Mont. 166. 

56. Gant-State v, Spitko, OrA.D., 195 AM 577,2 
Conn.Cfa-.99. 

563. Utah—State v. Bettis, 496 P.2d 715,27 Utah 2d 
373. 

57. Atol—S tate v. DeVinney, 403 PM 921, 98 Ariz. 
273. 


58.5. Evidence held admissible 

Fla.—Thomas v. State, App., 223 So.2d 391. 

59.5. Utah-State v. Redmond, 430 P.2d 901, 19 
Utah 2d 272. 

§ 691(6). -Bribery 

63. Ala.—Lindsay v. State, 125 So.2d 716, 41 Ala. 
App. 85, cert, stricken 125 Sa2d 725, 271 Ala. 
549, cert. den. 81 S.Q. 1656, 366 U.S. 933, 6 
L.EdJd 392, reh. den. 81 S.Ct. 1934, 366 U.S. 
978, 6 L.Ed.2d 1269. 

Colo.—Clews v. People, 377 P.2d 125, 151 Colo. 219. 
Ohio—State v. Frabutt, App., 180 N.E2d 201, app. 

dism. 178 N.E2d 90, 172 Ohio St 437. 

Steps in bribery; conspiracy 

(2) Other matters. 

Ind.—McDonough v. State, 175 N.E2d 418, 242 Ind. 
376. 
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64.10. As rebutting defense of entrapment 

US.—U.S. v. Koeka, GAN.Y., 443 F.2d 1167, cert. 

den. 92 S.Ct 92, 404 U.S. 852, 30 LEd.2d 92. 
65. U.S.—U.S. v. Laurelli, GAPa., 293 F.2d 830, 
cert. den. 82 S.Q. 406, 368 U.S. 961, 7 LEd2d 
392—U.S. v. Umans, GA.N.Y., 368 F.2d 725, 
cert. gr. 87 S.Q. 975, 386 U.S. 940, 17 L.Ed2d 
872, cert. dism. 88 S.Ct. 253, 389 US. 80, 19 
LEd2d 255, reh. den. 88 S.Ct 583, 389 US. 
1025, 19 LEd^d 675. 

Ind.—Van .Deveer v. State, 269 N.E2d 865, 256 Ind. 
509. 

NJ.—State v. Attanasio, 223 A.2d 42, 92 NJSuper. 
267. 

N.Y.—People v. Fiore, 237 N.Y.S.2d 698, 12 N.Y.2d 
188, 188 N.E2d 130. 

65.5. N.G—State v. Goldberg, 134 S.E2d 334, 261 
N.G 181, cert. den. 84 S.Ct 1884, 377 U.S. 978, 

12 LEd.2d 747. 

65.15. Mich.—People v. Lombardi, 164 N.W.2d 738, 

13 MichApp. 602. 

65.20. Ind.—Van Deveer v. State, 269 N.R2d 865, 
256 Ind. 509. 

N.Y.—People v. Fiore, 237 N.Y.S.2d 698, 12 N.Y.2d 
188, 188 N.E2d 130. 

69.10. U.S.—Dillon v. U.S., GAKan., 391 F.2d 433, 
cert den. 89 S.Q. 87, 393 U.S. 825, 21 L.Ed2d 
96, and 89 S.Ct 208, 393 U.S. 889, 21 L.Ed2d 
168. App. after remand 432 PM 1030. 

70. U.S,—CJS. dted in Oliphant v. Koehler, GA 
MkL, 594 F.2d 547,553, cert. den. 100 S.Ct 162, 
444 US. 877, 62 L.Ed2d 105. 

Hawaii—State v. Yoshida, 361 P.2d 1032, 45 Haw. 50, 
82. 

Mich.—People v. Lombardi, 164 N.W.2d 738, 13 Mich. 
App. 602. 

NJ.—State v. Attanasio, 223 A.2d 42, 92 NJ.Super. 
267. 

N.Y.—People v, Fiore, 237 N.Y.S.2d 698, 12 N.Y.2d 
188, 188 N.E2d 13a 
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71. Ind.—Van Deveer v. State, 269 N.R2d 865, 256 
Ind 509. 

72. US.—U.S. v. Laurelli, GAPa., 293 F.2d 830, 
cert den. 82 S.Q. 406, 368 US. 961, 7 LEd2d 
392. 

NJ.—State v. Attanasio, 223 A2d 42, 92 NJ.Super. 
267. 

N.Y.—People v. Ryan, 209 N.YSJd 629, 12 A.DJd 
841. 

Other payments of “protection” money to offi¬ 
cers •Jwrf—Pile 

US.—Giamo v. Purdy, D.C.Fla., 346 F.Supp. 1, afTd., 
GA, 465 F.2d 994. 

73.10. U.S.—U.S. v. Laurelli, D.GFa., 187 FSupp. 
3a affd, GA, 293 F.2d 83d cert den. 82 S.Ct 
406, 368 US. 961, 7 L,Ed.2d 391 

76. Since the publication of the bound volume the case 
of Taylor v. State, 162 S.E 504, 174 Ga. 52, has 


been overruled the court holding that collateral 
estoppel barred admission of evidence of prior 
crime for which defendant had been acquitted in 
his subsequent prosecution for crime since acquit* 
tal resolved disputed issue of fact in defendant's 
favor. 

Ga.—Moore v. State, 333 S.E2d 605, 254 Ga. 674, on 
remand 336 S.E2d 619, 176 GaApp. 314, also 
abrogating Rivers v. State, 147 GaApp. 19, 248 
S.R2d 31, Jenkins v. State, 147 GaApp. 21, 248 
S.R2d 33. 

§ 691(7). -Burglary and Similar 

Offenses 
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77. Ariz.—State v. Chaney, 428 P.2d 1004, 5 Ariz. 
App. 530. 

Ark.—Swanson v. State, 471 S.W.2d 351, 251 Ark. 147, 
cert den. 92 S.Q. 1272, 405 U.S. 996, 31 LEd2d 
465. 

Cal.—People v. Duran, 74 CaLRptr. 459, 269 C.A2d 
112—People v. Zismer, 80 CaLRptr. 184, 275 
C.A.2d 66a 

Ga.—Shinall v. State, 147 S.E.2d 510, 113 GaApp. 
127—Cardell v. State, 168 S.R2d 889, 119 Ga-App. 
848—Butler v. State, 189 S.E.2d 870, 126 GaApp. 
22 . 

IIL—People v. Williams. 218 N.R2d 771, 72 Ill.App.2d 
96—People v. Scott, 241 N.R2d 579, 100 IIL 
App.2d 473, 

Kan.—State v. Patchett, 455 P.2d 580, 203 Kan. 642. 

Miss.—Caldwell v. State, 194 So.2d 878. 

Mo.—State v. Summers, 362 S.W.2d 537. 

N.Y.—People v. Johnson, 203 N.Y.S.2d 809, 8 N.Y.2d 
183, 168 N.E2d 641, cert den. 81 S.Q. 228, 364 
U.S. 897, 5 L.Ed2d 191—People v. Liller, 229 
N.R2d 617, 20 N.Y.2d 727, 283 N.Y.S.2d 51. 

N.G—State v. Pittman, 179 S.E2d 198, 10 N.CApp. 
508, app. after remand 183 S.E2d 307, 12 N.G 
App. 401, app. after remand 188 S.E2d 694, 14 
N.CApp. 588. 

Ohio-State v. Call, 220 N.K2d 130, 8 Ohio AppJd 
277. 

OkL—Rodgers v. State, Cr., 427 P.2d 116—Marlow v. 
State, Cr., 432 P.2d 999—Van Gorham v. State, 
Cr., 475 P-2d 187—English v. State, Cr., 480 PM 
279. 

Or.—State v. Gardner, 352 P.2d 557, 225 Or. 376. 

Pa.—Com. v. Trapp, 111 AM 512, 217 Pa.Super. 384. 

79. Ky.—Wilson v. Com., 403 S.W.2d 705—Alexan¬ 
der v. Conn, 450 S.W.2d 808. 

Mich.—People v. Ball, 189 N.W.2d 816, 33 MichApp. 
288. 

81. Ala.—Murray v. State, 178 So.2d 233, 43 Ala. 
App. 5. 

Aik.—Cummings v. State, 396 S.WJd 298, 239 Ark. 
1027. 

Fla.—Jordan v. State, App., 171 So.2d 418. 

Ga.—Kitchens v. State, 149 S.E2d 373, 113 GaApp. 
663. 

81J. HL— People v. Williams, 218 NJL2d 771, 72 
IlLApp.2d 96— People v. Hahn, 234 N.E2d 142, 
90 HLApp.2d 367. 

N.Y.—People v. Lewis, 239 N.Y.SJd 408, 18 AD.2d 
277. 

Tex.—Carroll v. State, Cr., 365 S.WJ2d 786—Bennett v. 
State, Cr., 422 S.W.2d 438, app. after remand 450 
S.W,2d 651 

Testimony of police officer that defendant was 
“escapee” 

Ind.—Brown v. State, 28 N.E2d 801, 258 Ind. 412. 

8L10. Ga.—Shelly v. State, 131 $.E2d 135, 107 Ga. 
App. 736. 

82. U.S.—U.S. v. Goad, GAOkL, 426 FJd 86-UJS. 
v. Briddle, CAMasn, 443 F.2d 443, cert den. 92 
S.Q. 291, 404 U.S. 942, 30 L.Ed2d 256. 

CaL—People v. Curao, 63 CaLRptr. 184, 255 GA2d 
183, cert. den. 88 S.Q. 2071, 392 U.S. 912, 20 
LEd2d 137a 

Cola-Clews v. People, 377 PM 125, 151 Colo. 219. 

Conn.—State v. Hoyeson, 224 A2d 735, 154 Conn. 302. 
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Ga.—Barden v. State, 298 S.R2d 46, 164 Ga.App. 525. 
Hawaii—CJJS. dted in State v. Carvelo, 361 P.2d 45, 
55, 45 Haw. 16. 

]]].—People v. McGuire, 220 N.E2d 447, 35 I11.2d 219, 
app. after remand 234 N.E2d 772, 39 IU.2d 244— 
People v. Peto, 230 N.R2d 236, 38 111.2d 45. 

People v. Robinson, 240 N.R2d 397, 98 Ill. 
App.2d 285. 

Kan.— State v. Yates, 449 P.2d 575,202 Kan. 406, cert, 
dism. 90 S.Ct. 496, 396 U.S. 996, 24 L,Ed.2d 
461-State v. Finley, 490 P.2d 630, 208 Kan. 49 
Ky,— Cole v. Com., 381 S.W.2d 318. 

Minn.— State v. Klotter, 142 N.W.2d 568, 274 Minn. 
58. 

Mo.—State v. Parks, 336 S.W.2d 369-r-State v. Ed¬ 
monds, 347 S.W.2d 158. 

Or.—State v. Oster, 376 P.2d 83, 232 Or. 389—State v. 
Latta, 425 P.2d 186, 246 Or. 218—State v. Brown, 
444 P.2d 957, 251 Or. 126. 

Tenn.— Pruitt v. State, 460 S.W.2d 385, 3 Tenn.Cr.App. 
256. 

Utah—State v. Lopez, 451 P.2d 772, 22 Utah 2d 257. 
Wis— Abraham v. State, 176 N.W.2d 349, 47 Wis.2d 

44. 
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82.5. Cal.—People v. Massey, 16 CaLRptr. 402, 196 
CA.2d 230. 

Wash.— State v. Cartwright, 456 P.2d 340, 76 Wash.2d 
259. 

8115. U.S.—Sutton v. U.S., C.A.Ga., 391 F.2d 592. 

83. Cal.—People v. Elder, 79 CaLRptr. 466, 274 
GA.2d 381. 

People v. Roy, 21 CaLRptr. 620, 203 C.A.2d 
613—People v. Bartlett, 64 CaLRptr. 503, 256 
GA2d 787. 

ID.—People v. Glasco, 214 N.E2d 495, 66 IlLApp.2d 
445—People v. Ring, 232 N.R2d 23, 89 Hl.App.2d 
161. 

Mo.—State v. McBride, 366 S.W.2d 374-State v. 
Wing, 455 S.W.2d 457, cert. den. 91 S.Ct. 566, 400 
U.S. 1009, 27 L.Ed.2d 621—State v. Parker, 476 
S.W.2d 513. 

N.M.—State v. Turner, App., 468 P.2d 421, 81 N.M. 

450, cert. den. 469 P.2d 151, 81 N.M. 506. 

Or.—State v. Lunceford, 493 P.2d 753, 8 Or.App. 346. 
Pa.—Com. v. Burger, 171 A.2d 599, 195 Pa.Super. 175. 
Tex.—Beard v. State, Cr., 458 S.W.2d 85. 

Accused’s previous fingerprint card indicating 
past criminal record 

Colo.—Serratore v. People, 497 P.2d 1018, 178 Colo. 
341. 

84. U.S.—U.S. v. Wright, C.A.Ind., 365 F.2d 135, 
cert den. 87 S.Ct. 879, 386 U.S. 918, 17 L.Ed.2d 
789. 

Cal.—People v. Martin, 79 CaLRptr. 769, 275 C.A.2d 
334, cert. den. 90 S.Ct. 1270, 397 U.S. 1026, 25 
LEd.2d 536. 

m.—People v. Shockey, 213 N.E2d 107, 66 m.App.2d 
245, cert. den. 87 SO. 185, 385 U.S. 887, 17 
LEd.2d 115—People v. Sayles, 474 N.E2d 870, 85 
BUDec. 910, 130 Bl.App.3d 882. 
lowa—State v. Fetters, 202 N.W.2d 84. 

Kan.—State v. Jamerson, 449 P.2d 542, 202 Kan. 322- 
State v. Caldrone, 473 P.2d 66, 205 Kan. 828, cert, 
den. 91 SO. 896, 401 U.S. 916, 27 L.Ed.2d 817. 
Ky.—Marshall v. Com., 482 S.W.2d 765. 

Me.—State v. Tibbetts, 299 A.2d 883—State v. Carlson, 
304 AJd 681. 

Mich.—People v. Charles, 181 N.W.2d 50, 25 Mich. 
App. 191. 

Mo—State v. Wing, 455 S.W.2d 457, cert. den. 91 S.Ct. 

566, 400 U.S. 1009, 27 L.Ed.2d 621. 

Pa.—Com. v. B&sovsky, 61 LackJur. 173, affd. 159 
AJd 48, 191 Pa.Super. 521. 

SJ).—State v. Long, 185 N.W.2d 472, 85 S.D. 431. 
Tex.—Warden v. State, Cr., 366 S.W.2d 786, cert. den. 
84 SO. 162, 375 US. 886,11 L.Ed.2d 116-Greer 
v. State, Cr., 468 S.W.2d 811. 

Wash.—State v. Mott, 447 P.2d 85, 74 Wash.2d 804. 
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84.10. Wis.—State v. Reynolds, 137 N.W.2d 14, 28 
Wis,2d 350. 

84.15. Ga.—Shelly v State, 131 SE.2d 135, 107 Ga 
App. 736. 

Iowa—State v. Hobbs, 107 N.W.2d 238, 252 Iowa 432. 
Kan.—State v. Caldrone, 451 P.2d 205, 202 Kan. 651, 
app. after remand 437 P.2d 66, 205 Kan. 828, cert, 
den. 91 S.Ct. 896, 401 U.S. 916, 27 L.Ed.2d 817. 
Mich.—People v. Williams, 168 N.W.2d 410, 16 Mich. 

App. 557, affd. 177 N.W.2d 151, 383 Mich, 549. 
Mo.—State v. Wing, 455 S.W.2d 457, cert. den. 91 S.Ct. 
566, 400 U.S. 1009, 27 L.Ed.2d 621. 

Previous burglaries must be related in point of 
time 

Ga.—Kitchens v. State, 149 S.E.2d 373, 113 Ga.App 
663. 

84 JO. Me.—State v. Smith, 277 A.2d 481. 

Neb.—State v. Rich, 158 N.W.2d 533, 183 Neb. 128. 

85. U.S.—Bruinsma v. U S., C.A.Tex., 402 F.2d 261. 
Cal.—People v. Mitchell, 48 CaLRptr. 533, 239 C A.2d 

318—People v. Martin, 79 CaLRptr. 769, 275 
C.A.2d 334, cert den. 90 S.Ct. 1270, 397 U.S. 
1026, 25 L.Ed.2d 536. 

Colo.—Wilkinson v. People, 460 P.2d 774, 170 Colo. 
336. 

Hawaii—State v. Carvelo, 361 P.2d 45, 45 Haw. 16. 
Ill.—People v. King, 282 N.E.2d 252, 4 Bl.App.3d 942. 
Kan.—State v. Kowalec, 468 P.2d 221, 205 Kan. 57. 
Mich.—People v. Williams, 168 N.W.2d 410, 16 Mich. 

App. 557, affd. 177 N.W.2d 151, 383 Mich. 549. 
Miss.—May v. State, 176 So.2d 321, 253 Miss. 597. 
S.D—GJ.S. quoted at length in State v. McCreary, 142 
N.W.2d 240, 244, 82 S.D. Ill—State v. Long, 185 
N.W.2d 472, 85 S.D. 431—CJS. quoted in State v. 
Keeling, 233 N.W.2d 586, 589, 89 S.D. 436. 

Tex.—Warden v. State, Cr., 366 S.W.2d 786, cert. den. 

84 S.Ct. 162, 375 U.S. 886, 11 L.Ed.2d 116. 

85.5. Cal.—People v. Romero, 53 CaLRptr. 260, 244 
C.A.2d 495. 

Ill.—People v. Brinn, 204 N.E.2d 724, 32 IlL2d 232, 
cert. den. 86 S.Q. 62, 382 U.S. 827, 15 L.Ed.2d 72. 

People v. King, 282 N.R2d 252, 4 Ill.App.3d 
942. S 

Kan.—State v. Jamerson, 449 P.2d 542, 202 Kan. 322. 
Pa.—Com. v. Basovsky, 61 LackJur. 173, affd. 159 
A.2d 48, 191 Pa,Super. 521. 

86. U.S.—People of Territory of Guam v. Camacho, 
GA,Guam, 470 F.2d 919. 

Ariz.—State v. Chaney, 428 P.2d 1004, 5 Ariz.App. 
530. 

Cal.—People v. Debnam, 67 CaLRptr. 692, 261 C.A.2d 
206. 

D.C.—U.S. v. Fench, C.A., 470 F.2d 1234, 152 U.S. 
App.D.G 325, cert. den. 93 S.Ct. 964, 410 U.S. 
909, 35 LEd.2d 271. 

Fla.—Headrick v. State, App., 240 So.2d 203. 

Ga.—Callahan v. State, 194 S.R2d 431, 229 Ga, 737. 
Hawaii—State v. Carvelo, 361 P.2d 45, 45 Haw. 16. 
Ill.—People v. Kovadvich, 295 N.R2d 33, 10 Ill. 
App.3d 797—People v. Sayles, 474 N.R2d 870, 85 
Bl.Dec. 910, 130 IU.App.3d 882. 

Kan.—State v. Poulos, 411 PJd 689, 196 Kan. 287, 
cert. den. 87 S.Ct. 63, 385 U.S, 827, 17 LEd.2d 
64—State v. Kowalec, 468 P.2d 221, 205 Kan. 57. 
La.—State v. Dillard, 260 So.2d 675, 261 La. 703. 
Minn.—State v. Sorenson, 134 N.W.2d 115, 270 Minn. 
186. 

Mo.—State v. McBride, 366 S.W.2d 374—State v. Ston¬ 
er, 473 S.W.2d 363. 

State v. Perkins, App., 680 S.W.2d 331. 

Or.—State v. Howell, 388 P.2d 282, 237 Or. 382. 
S.D.—State v. Long, 185 N.W.2d 472, 85 S.D. 431. 
Tex.—Beard v. State, Cr., 458 S.W.2d 85. 

Wash.—State v. Mott, 447 P.2d 85, 74 Wash.2d 804. 
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86,5. N.C.—State v. Oliver, 184 S.R2d 900, 13 N.C. 
App. 184. 


86.10. Kan.—State v. Hart, 434 P.2d 999, 200 Kan. 
153-State v. Jerrel, 436 P.2d 973, 200 Kan. 415. 

Miss—GJ.S. dted in Fuqua v. State, 145 So.2d 152, 
155, 246 Miss. 191, app. dam. and cert den. 83 
S.Ct. 1018, 372 U.S. 709, 10 L.Ed.2d 125, reh. den. 
83 S.Ct. 1536, 373 U.S. 947, 10 LEdJd 703. 

Mo.—State v. Young, 425 S.W.2d 177—State v. McCar¬ 
ty, 460 SW.2d 630. 

86.15. Cal.—People v. Brink, 27 CaLRptr. 586, 211 
C.A.2d 718. 

86 JO. Commingling of loot 

Pa.—Com. v. Gallagher, 186 A.2d 842, 200 Pa.Super. 
136. 

Notice requirements of intention to introduce 
such evidence substantially met 

Minn.—State v. Arnold, 196 N.W.2d 125, 292 Minn. 
495. 

87. Colo.—Qccarelli v. People, 364 P2d 368, 147 
Colo. 413. 

Kan.—State v. Kincade, 485 P.2d 1385, 207 Kan. 442. 

88. Hawaii-State v. Carvelo, 361 P.2d 45, 45 Haw. 
16. 

Prosecution for burglary 

(1) Pa.—Com. v. Gallagher, 186 A.2d 842, 200 Pa. 

Super. 136. 

88.5. Admission not denial of doe process and 
right to fair trial 

III.—People v. King, 282 N.E2d 252, 4 Ill.App.3d 942. 

88.10. Mo.—State v. McBride, 366 S.W.2d 374. 

88.15. Ill.—People v. McCottrell, 254 N.K2d 284, 
117 Bl.App.2d 1. 

Mo—State v. Tallie, 380 S.W.2d 425. 

Fingerprint card 

Colo.—Serratore v. People, 497 P.2d 1018, 178 Colo. 
341. 
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89. U.S—U.S. v. Bensinger Co., C.A.Mo., 430 F.2d 
584. 

90. U.S—Hanger v. U.S., C.A.Mo„ 398 F.2d 91, cert 
den. 89 S.Q. 995, 393 U.S. 1119, 22 L.Ed2d 124, 
reh. den. 89 SQ. 2106, 395 U.S. 971, 23 L.Ed.2d 
761—U.S. v. Cardla, 411 F.2d 729, cert. den. 90 
S.Ct 131, 396 U.S. 860, 24 L.Ed.2d 112. 

lowa—GJjS. cited in State v. Theodore, 150 N.WJd 
612, 615, 260 Iowa 1038—State v. Orozco, 190 
N.W.2d 830. 

91. Mass.—Com. v. Kelley, 268 N.R2d 132, 359 
Mass. 77. 

Irrelevant evidence not admissible 

U.S—U.S. v. Carney, C.A.Del., 461 F.2d 465. 
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92.5. Cal—People v. Seter, 30 Cal.Rptr. 759, 216 
GA.2d 238. 

96. Pa—Com. v. Evans, 154 A.2d 57, 190 Pa-Super. 
179, affd. 160 AJd 407, 399 Pa. 387, cert den. 81 
S.Ct. 233, 364 U.S. 899, 5 L.Ed.2d 194, reh. den. 
81 SQ. 377, 364 U.S. 939, 5 EEdJd 371. 

97.10. U.S—Rizzo v. U.S., CA.Mo., 304 F.2d 810, 
cert. den. 83 SQ. 188, 371 U.S. 890, 9 L.Ed.2d 
123—U.S. v. Haskell, GA-Conn., 327 F.2d 281, 
cert. den. 84 SQ. 1351, 377 UJ. 945, 12 LEd.2d 
307—U.S. v. Bozza, GA.N.Y., 365 F.2d 206. 

Ga—Kent v. State, 125 S.R2d 96, 105 G&App. 565. 

Pa.—Com. v. Cohen, 199 A,2d 139, 203 P&JSuper. 34, 
cert. den. 85 S.Ct 191, two cases, 379 U.S. 902, 13 
L,Ed.2d 176, and 85 S.Ct 668, 379 U.S. 970, 13 
L.Ed.2d 562. 

98. Colo.—Clews v. People, 377 P.2d 125, 151 Colo. 
219. 
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99. U.S—U.S. v. Greenberg, D.GN.Y., 223 FJupp, 
350, 

Mich—People v. Lombardi, 164 N.W,2d 738, 13 Mich. 
App. 602. 
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NJ.—State v. Yormark, 284 A.2d 549, 117 NJ.Super. 
315, vac. on oth. grds,, cause remd. 293 A.2d 668, 
61 NJ. 202. 

N.Y.—People v, Fiore, 237 N.Y.S.2d 698, 12 N.Y.2d 
188, 188 N.E.2d 130. 

N.G—State v. Goldberg, 134 S.E.2d 334, 261 N.C 181, 
cert den. 84 S.Ct. 1884, 377 U.S. 978, 12 L.Ed.2d 
747. 
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1. U.S.—U.S. V. Wenger, D.C.N.Y., 320 F.Supp. 
1269. 

Cal.—People v. Guyette, 41 Cal.Rptr. 875, 231 C.A.2d 
460. 

Ind.—Gerber v. State, 279 N.E2d 542, 258 Ind. 171. 
Md.—Wilson v. State. 262 A.2d 91, 8 Md.App. 653. 
Mich.—People v. Lombardi, 164 N.W.2d 738, 13 Mich. 
App. 602. 

NJ.—State v, Yormark, 284 A.2d 549, 117 NJ.Super. 
315, vac. on oth. grds, cause remd. 293 A.2d 668, 
61 NJ. 202. 

N.Y,—People v. Fiore, 237 N.Y.S.2d 698, 12 N.Y.2d 
188, 188 N.E2d 130. 

Or.—State v. Pomroy, 480 P.2d 450, 4 Or.App. 564. 

3. Conn.—Slate v. Reznik, Cir.A.D., 207 A.2d 77, 3 

Conn.Gr. 48. 

Md.—Mills v. State, 279 A2d 473, 12 Md-App. 449, 
cert. den. 92 S.O. 2141, 406 U.S. 967, 32 L.Ed.2d 
666 . 

Or.—State v. Pomroy, 480 P.2d 450, 4 Or.App. 564. 
Pa.—Com. v. Grosso, 162 A2d 421,192 Pa.Super. 513, 
afiM. 165 A2d 73, 401 Pa. 549, cert. den. 81 S.Ct. 
747, two cases, 365 U.S. 835, 5 L.Ed.2d 744. 

4. U.S.-U.S. v. D’Antonio, CA.m., 362 F.2d 151, 

cert. den. 87 S.Ct. 204, 385 U.S. 900, 17 L.Ed.2d 
131. 

Cal.—People v. Carter, 13 CaLRptr. 541, 192 GA.2d 
648. 

NJ.—State v. Yormark, 284 A.2d 549, 117 NJ.Super. 
315, vac. on oth. grds., cause remd., 293 A.2d 668, 
61 NJ. 202. 

N.Y.—People v. Fiore, 237 N.Y.S.2d 698, 12 N.Y.2d 
188, 188 N.E2d 130. 

43. U.S.—Koolish v. U.S, GAMinn., 340 F.2d 513, 
cert den. 85 S.CL 1805, 381 U.S. 951, 14 L.Ed.2d 
724. 
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7. UE—Collins v. U.S., CA.Kan., 383 F.2d 296— 

VS. v. DeSapio, C.A.N.Y., 435 F.2d 272, cert, 
den. 91 S.Ct. 2170, 402 VS. 999, 29 L.Ed.2d 166, 
reh. den. 91 S.Ct. 2249, 403 U.S. 941, 29 L.Ed.2d 
722. 

CaL—People v. Rosoto, 23 CalJlptr. 779,373 P.2d 867, 
58 G2d 304, cert. den. 83 S.Ct. 950, 372 U.S, 952, 
9 LEd.2d 977, and 83 S.CL 953, 372 VS. 955, 9 
LEdJd 978, stay of execution den. 83 S.Ct. 1788, 
11 LE<L2d IS. 

Coon.—State v. Reznik, Ox.AD, 207 A.2d 77, 3 Conn. 
Or. 48. 

Ind—Tiinkle v. State, 288 N.E2d 165, 153 Ind.App. 
524. 

Iowa-State v. Orozco, 190 N.W.2d 830. 

Md—Wilson v. State, 262 A2d 91, 8 MdApp. 653. 
Midt—People v. Berryman, 204 N.W.2d 238,43 Mich. 
App. 366. 

Acqnfttal of nhetastife charge 
NJ.—State v. Yormark, 284 A2d 549, 117 NJSuper. 
. 315, vac, cause remd, 293 AJd 668, 61 NJ. 202. 

8 . U.S.— VS. v. Cassell, GAUL, 452 F.2d 533. 
Iowa-State v. Orozco, 190 N.W.2d 830. 

NjG—S tate v. Miller, 190 S,E2d 722, IS N.GApp. 
610, cert den. 191 S.E2d 603,282 N.G 154, cert, 
den, 93 S.CL 1508, 140 U.S. 990, 36 LEd.2d 189. 

9. U.S.—U.S. v. Lukasik, GA.IU., 341 F.2d 325, cert, 
den. 85 SCt 1770,381 VS. 938, 14 L.Ed.2d 702. 

US v. Rispo, D.GPa, 338 F.Supp. 662, affd, 
GA,470F.2d 1099. 

IE Qata of ddO tad ability 
NXL—State v. Walker, 112 S.E2d 61, 251 N.G 465, 
cert den. 81 S.Ct 45, 364 VS 832, 5 LEd2d 58. 
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20.5. Discussion between defendant and ac¬ 
complice concerning another proposed bur¬ 
glary 

Ind.—Gerber v. State, 279 N.E.2d 542, 258 Ind. 171. 

§ 691(9). -Embezzlement, Lar¬ 

ceny, and Receiving Sto¬ 
len Goods 

21, Fla.—Famell v. State, App., 214 So.2d 753. 

La.—State v. Hagerty, 205 So.2d 369, 251 La. 477, cert, 
den. 88 S.Ct 1848, 391 U.S. 935, 20 L.Ed.2d 855, 
reh. den. 89 S,Ct. 70, 393 U.S. 899,21 L.Ed2d 187. 
Utah—State v. Ahrens, 479 P.2d 786, 25 Utah 2d 222 
Va.—Webb v. Com., 129 S.E 2d 22, 204 Va. 24 
Where no other offense is actually shown, etc. 
Fla.—Haslett v. State, App., 225 So 2d 186. 

22. U.S.—U.S. v. Kaplan, C.A.N.Y., 416 F.2d 103. 
Conn.—State v, Harris, 164 A.2d 399, 147 Conn. 589, 

83 A.L.R.2d 783. 

Kan.—State v. Atwood, 358 P.2d 726, 187 Kan. 548. 
Prima facie proof of other crimes 
(2) Md.—Gordon v. State, 286 A.2d 833, 14 Md. 
App. 245. 
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24. Ark.—Edens v. State, 363 S.W.2d 923, 235 Ark. 
996. 

25. U.S.—Benchwick v. U.S., GAHawaii, 297 F.2d 
330. 

U.S. v. Zarra, D.C.Pa, 298 F.Supp. 1074, affd., 
C.A, 423 F.2d 1227, cert. den. 91 S.Q. 52, 400 
U.S. 826, 27 L.Ed.2d 56. 

Ala.—Christison v. State, 142 So.2d 666, 41 Ala.App. 

192, affd. 142 So.2d 676, 273 Ala. 564. 

Cal.—People v McAffery, 6 Cal.Rptr. 333, 182 C.A2d 
486. 

Ind.—Laymon v. State, 176 N.E2d 120 242 Ind. 62. 
Md.—Gordon v. State, 246 A.2d 623, 5 Md.App. 291, 
app. after remand 286 A.2d 833, 14 Md.App. 245. 
OkL—McMahan v. State, Cr., 354 P.2d 476—Bewley v. 
State, Cr., 404 P.2d 39. 

Or.—State v. Cruse, 372 P.2d 974, 231 Or. 326. 

Tex.—O’Brien v. State, Cr., 376 S.W.2d 833—Byrd v. 
State, Cr., 421 S.WJd 915—Barber v. State, Cr., 
462 S.W.2d 33. 
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27. U.S.-U.S v. Zarra, D.GPa., 298 F.Supp. 1074, 
affd., C.A., 423 F.2d 1227, cert. den. 91 S.Ct 52, 
400 U.S. 826, 27 LEd.2d 56. 

Ky,—Brundage v. Coen., 416 S.W.2d 728. 

Okl.—Bewley v. State, Cr., 404 P.2d 39. 

30. U.S.—Zamora v. U.S., C.A.N.M., 369 F.2d 855, 
cert. den. 87 S.Ct. 863, 386 U.S. 913, 17 LEd.2d 
785. 

Nees v. Culbertson, D.C.Tex, 260 F.Supp. 791, 
affd., GA, 406 F.2d 621, cert. den. 89 S.Ct. 2098, 
395 U.S. 959, 23 L.Ed.2d 745. 

Cal.—People v. McAffery, 6 Cal.Rptr. 333, 182 C.A.2d 
486. 

Ind.—Laymon v. State, 176 N.E2d 120, 242 Ind. 62. 
Ky.—Brundage v. Com., 416 S.W.2d 728. 

Md.—Gordon v. State, 246 A2d 623, 5 McLApp. 291, 
app. after remand 286 A2d 833, 14 McLApp. 245. 
OkL—McMahan v. State, Cr., 354 P.2d 476—Bewley v. 

State, Cr., 404 P.2d 39. 

Tex.—Byrd v. State, Cr., 421 S.W.2d 915. 

Wash.—State v. Isaacs, 472 PJd 548, 3 WashuApp. 49. 
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30.5. Fla.—Mann v. State, App., 209 So.2d 472. 

31. Colo.—Peters v. People, 376 P.2d 170, 151 Colo. 
33. 

37, m—People v. Harris, 262 N.E2d 99, 128 Ill. 
App^d 256. 

Miss.—Ledbetter v. State, 233 So.2d 782. 

Mo.—State v. Ballard, 394 S.W.2d 336. 
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N.Y.—People v. Segal, 247 N.Y.S.2d 264, 13 A.D.2d 
1033—People v. Branch, 309 N.Y.S.2d 247, 34 
A.D.2d 541, affd. 265 N.E.2d 457, 27 N.Y.2d 834, 
316 N.Y.S.2d 633. 

Okl.—Kutin v. State, Cr„ 430 P.2d 848. 

Or.—State v. Lewis, 390 P.2d 180, 236 Or. 613. 

38. U.S.—U.S. v. Pitman, GA.Cal., 475 F.2d 1335, 
cert. den. 94 S.Ct. 146, 414 U.S. 873, 38 LEd.2d 
92. 

Cal.—People v. Weathers, 79 CaLRptr. 127, 274 GA.2d 
232. 

Ga.—Sloan v. State, 156 S.E2d 177, 115 Go. App. 852. 
Ill—People v. Dell, 222 N.E2d 357, 77 Ill.App.2d 318, 
cert. den. 88 S.Cl 73, 389 U.S. 826, 19 L.Ed.2d 81. 
Iowa—State v. Wright, 191 N.W.2d 638. 

Kan.—State v. Patchett, 455 P.2d 580, 203 Kan. 642. 
Miss.—McElroy v. State, 204 So.2d 463. 

NJ.-State v. Milano, 228 A.2d 347, 94 NJ.Super. 337. 
N.Y.—People v. Segal, 217 N.Y,S,2d 264, 13 A.D.2d 
1033. 

Tex.—Shaw v. State, Cr., 479 S.W.2d 918. 

Wash.—State v. Eichman, 418 P.2d 418. 
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38.5. U.S.—U.S. v. Barrett, C.A.N.Y., 280 F.2d 889. 
Ark.—Caton v. State, 479 S.W.2d 537, 252 Ark. 420. 
Colo.—Fine v. People, 360 P.2d 682, 145 Colo. 514- 
Clews v. People, 377 P.2d 125, 151 Colo. 219—Van 
Pelt v. People, 476 P.2d 999, 173 Colo. 201. 

Ill.—People v. Alexander, 216 N.E2d 180, 69 IlL 
App.2d 27. 

Kan.—State v. Yates, 449 P.2d 575, 202 Kan. 406, cert, 
dism. 90 S.Ct. 496, 396 U.S. 996, 24 L.Ed.2d 
461-State v. Rambo, 495 P.2d 101, 208 Kan. 929. 
Md.—Bunn v. Warden, Md. House of Correction, 219 
A.2d 37, 242 Md. 399. 

Mo.—State v. Meller, 382 S.W.2d 671. 

Or.—State v. Wilson, 487 P.2d 892, 6 Or.App. 259. 
Tex.—Converse v. State, Cr., 386 S.W.2d 283. 

Wash.—State v. Eichman, 418 P-2d 418—State v. Pas- 
safero, 487 P.2d 774, 79 Wash.2d 495. 

39. Colo.—Howe v. People, 496 P.2d 1040, 178 Colo. 
248. 

Ga.—Banks v. State, 149 S.E.2d 415, 113 Ga.App. 661. 
Ill.—People v. Johnson, 215 N.R2d 204, 34 IlL2d 202. 
Wash.—State v. Hujus, 438 P.2d 212, 73 Wash.2d 24a 
S imilar acts by defendant and conspirators 
Ark—Caton v. State, 479 S.W.2d 537, 252 Ark. 420. 

40. Ky.—Noble v. Com, 351 S.W.2d 181-Bach v. 
Com, 406 S.W.2d 727. 

Mich.—People v. Johnson, 145 N.W.2d 805, 5 Mich. 
App. 39. 

Tex.—Tinsley v. State, App, 461 S.W.2d 605. 

Wash.—State v. Flint, 483 P.2d 170, 4 WaskApp. 545. 

Larceny and burglary 

Kan.—State v. Kamey, 494 P.2d 1204, 208 Kan. 677. 
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41. U.S.—U.S. v. Nasse, C.A.H1, 432 F.2d 1293, cert, 
den. 91 S.Ct. 927, 928, 401 U.S. 938, 28 LEd.2d 
217, and 91 S.Ct. 1657, 402 U.S. 983, 29 L.Ed2d 
148. 

Ala.—Hannon v. State, Cr, 258 So.2d 917,47 Ala.App. 
576. 

Ariz.—State v. Brewer, 507 P,2d 1009, 19 Ariz.App. 
397. 

CaL—People v. McAffery, 6 CaLRptr. 333, 182 GA.2d 
486—People v. Stoltz, 16 Cal.Rptr. 285, 196 
CJL2d 258—People v. Walther, 69 Cal.Rptr. 434, 
263 GAJd 310. 

Colo.—People v. Lamirato, 504 P.2d 661, 180 Colo. 
250. 

D.G—U.S, v. Gay, GA, 410 F.2d 1036, 133 U.SApp. 

D.G 337, on remand 259 A.2d 593. 

Fla.—Flowers v. State, App, 222 SoJtd 786. 

Ga.—Freeman v. State, 145 S.E2d 44, 112 GsuApp. 
307—Sloan v. State, 156 S.E2d 177, 115 GaApp. 
852. 

Kan.—State v. Walker, 372 PJd 293, 190 Kan. 49- 
State v. McCorvey, 428 P.2d 762, 199 Kan. 194. 
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Ky—Brundage v. Com., 416 S.W.2d 728. 

Md—Loker v. State, 233 A.2d 342, 2 Md.App. 1, affd. 
245 A.2d 814, 250 Md. 677, cert. den. 89 S.Ct. 862 
393 U.S. 1082, 21 L.Ed,2d 774. 

Mo.—State v. Niehoff, 395 S.W.2d 174. 

Okl.—Dooley v. State, Cr., 484 P.2d 1324. 

Or.—State v. Davis, 489 P,2d 988, 7 Or.App. 37. 

Tex.—Williams v. State, Cr., 398 S.W,2d 931—Gregory 
v. State, Cr., 449 S.W.2d 248. 

Wash.— State v. McDonald, 445 P.2d 635, 74 Wash.2d 
563—State v. Scherer, 462 P.2d 549, 77 Wash.2d 
345. 

State v. Hannigan, 475 P.2d 886, 3 Wash.App. 
529. 

In prosecution for attempted larceny 

Ol.—People v. Twiggs, 35 Cal.Rptr. 859, 223 C.A.2d 
455. 

Intent not shown * 

(2) Other matters. 

Cal.—People v. Jackson, 62 CaLRptr. 208, 254 C.A.2d 
655. 

42. Ala.—Harmon v. State, Cr., 258 So.2d 917, 47 
Ala-App. 576. 

Cal.—People v. Stoltz, 16 CaLRptr. 285, 196 C.A.2d 
258. 

Kan.—State v. Walker, 372 P.2d 293, 190 Kan. 49- 
State v. McCorvey, 428 P.2d 762, 199 Kan. 194. 

Md.—Loker v. State, 233 A.2d 342, 2 Md.App. 1, affd. 
245 A.2d 814, 250 Md. 677, cert. den. 89 S.Ct. 862, 
393 U.S. 1082, 21 L.Ed.2d 774. 

Mo.—State v. Ballard, 394 S.W.2d 336—State v. v. 
Niehoff, 395 S.W.2d 174. 

Old.—Dooley v. State, Cr., 484 P.2d 1324. 

Or.—States. Davis, 489 P.2d 988, 7 Or.App. 37. 

43. U.S.—Marshall v. U.S., C.A.Nev., 352 F.2d 1013, 
cert. den. 86 S.Ct. 618, 382 U.S. 1010, 15 L.Ed.2d 
526. 

Cal—People v. Finston, 29 Cal.Rptr. 165, 214 C.A2d 
54. 

Kan.—State v. McCorvey, 428 P.2d 762, 199 Kan. 194. 

Mo.—State v. Meller, 382 S.W.2d 671. 

Wash.—State v. Evans, 356 P.2d 589, 57 Wash.2d 
288-State v. Slaney, 411 F.2d 426, 68 Wash.2d 
93—State v. Scherer, 462 P.2d 549, 77 Wash.2d 
345. 
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44. U.S—U.S. v. Johnson, C.A.N.Y., 382 F.2d 280. 

Cal.—People v. Henley, 74 Cal-Rptr. 611, 269 C.A.2d 

263. 

Fla.—White v. State, App., 218 So.2d 484. 

Kan.—State v. Walker, 372 P.2d 293, 190 Kan. 49- 
State v. McCorvey, 428 P.2d 762, 199 Kan. 194. 

Or.—State v. Johnson, 500 P.2d 500, 10 Or.App. 423. 

Tex.—Williams v. State, Cr., 398 S.W.2d 931. 

# Wash.—State v. Slaney, 411 P.2d 426, 68 Wash.2d 
93-State v. Passafero, 487 P.2d 774, 79 Wash.2d 
495. 

Where identity is not in issue, etc. 

Tex.—Shaw v. State, Cr, 479 S.W.2d 918. 

45. Kan.—State v. McCorvey, 428 P.2d 762, 199 Kan. 
194. 

Md.—Loker v. State, 233 A.2d 342, 2 Md.App. 1, affd. 
245 A.2d 814,250 Md. 677, cert. den. 89 S.Ct. 862, 
393 U.S. 1082, 21 LEd.2d 774. 

Okl—Songer v. State, Cr., 464 P.2d 763. 

Wash.—State v. Slaney, 411 P.2d 426, 68 Wash.2d 93. 

46. U.S—U.5. v. Johnson, C.A.N.Y., 382 F.2d 280- 
U.S. v. Persico, CA.N.Y., 425 F.2d 1375, cert, 
den. 91 S.O. 102, two cases, 400 U.S. 869, 27 
LEd.2d 108—U.S. v. Nasse, CA.I11., 432 F.2d 
1293, cert. den. 91 S.Ct. 927, 928,401 U.S. 938, 28 
LEd.2d 217, and 91 S.Ct. 1657, 402 U.S. 983, 29 
LEd,2d 148. 

Ark.—aton v. State, 479 S.W.2d 537, 252 Ark. 420. 

Cal.—People v. McAffery, 6 Cal.Rptr. 333, 182 CA.2d 
486—People v. AquUante, 25 CaLRptr. 344, 208 
GA.2d 530-People v. Henley, 74 .Cal.Rptr. 611, 
269 C.A.2d 263. 


Colo,—People v, Lamirato, 504 P,2d 661, 180 Colo. 
250. 

D.C.—Payne v. U.S., C.A., 294 F.2d 723, 111 U.S-App. 
D.C 94, cert, den 82 S.Ct. 131, 368 U.S. 883, 7 
L Ed.2d 83. 

Fla.—Fountain v. State, App., 163 So.2d 30—Pabst v. 
State, App, 169 So.2d 329—Schack v. State, App,, 
201 So,2d 580. 

Ga.—Banks v. State, 149 S.E.2d 415, 113 Ga.App. 661. 
Ill-People v. Knox, 234 N.R2d 128, 90 Ill.App.2d 
149, app. after remand 278 N.K2d 252, 3 I1L 
App.3d 22, cert. den. 93 S.Ct. 678, 409 U.S. 1075, 
34 LEd.2d 663. 

Kan.—State v. Crowe, 414 P.2d 50, 196 Kan. 622- 
State v. McCorvey, 428 P.2d 762, 199 Kan. 194- 
State v. Jamersoit 449 P.2d 542, 202 Kan. 322. 
Md.—Horsey v. State, 169 A.2d 457, 225 Md. 80. 
Loker v. State, 233 A.2d 342, 2 McLApp. 1, affd. 
245 A.2d 814, 250 Md. 677, cert. den. 89 S.Ct. 862, 
393 U.S. 1082, 21 L.Ed.2d 774. 

Mich.—People v. Flansburgh, 180 N.W.2d 373, 24 
, Mich.App. 470. 

Mo.—State v. Johnson, 483 S.W 2d 65. 

Okl.—Songer v. State, Cr., 464 P,2d 763. 

Tex.—Jones v. State, Cr., 376 S.W.2d 842—Williams v. 
State, Cr., 398 S.W.2d 931. 

Wash.—State v. Slaney, 411 P.2d 426, 68 Wash.2d 
93—State v. Scherer, 462 P.2d 549, 77 Wash.2d 
345. 

State v. Ranicke, 479 P.2d 135, 3 Wash.App. 
892. 

Prior offense held not too remote 
CaL—People v. Zurica, 33 Cal.Rptr. 145, 218 C.A.2d 
418. 

48. Entrapment 

NJ.—State v. Gibbons, 494 A.2d 1040, 202 NJ.Super. 
297. 
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49.15. Cal.—People v. Jackson, 62 Cal.Rptr. 208, 254 
CA.2d 655. 

50. U.S.—U.S. v. Rosenstein, C.A.N.Y., 434 F.2d 
640, cert. den. 91 S.Ct 910, 401 U.S. 921, 27 
L.Ed,2d 825. 

S.D.—State v. Blake, 159 N.W.2d 803, 83 S.D. 359. 

51. S.D,—GJJS. dted in State v. Blake, 159 N.W,2d 
803, 805, 83 S.D. 359. 

52. Mo.—State v. McBnde, 366 S.W.2d 374. 

53. U.S.—U.S. v. Payne, C.A.Tex., 467 F.2d 828, cert, 
den. 93 S.Ct. 975, 410 U.S. 912, 35 L.Ed.2d 275. 

Wash—State v. Mott, 447 P.2d 85, 74 Wash.2d 804. 
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59. Ark.—CJJS. dtad in Searcy v. State, 431 S.W.2d 
477, 479, 245 Ark. 159. 

60.5. U.S.—DeVore v. U.S., CA.Ariz., 368 F 2d 396. 
Ark.—Sims v. State, 477 S.W.2d 825, 252 Ark. 147. 
Okl.—Cornelius v. State, Cr., 438 P.2d 295. 

61. Ala.—Harris v. State, 130 So.2d 227, 41 AlaApp. 
261, cert. den. 130 So.2d 231, 272 Ala. 146. 

Fla.—Licht v. State, App., 148 So.2d 295. 

OkL—Mahler v. State, Cr., 465 P.2d 765. 

62. U.S.—U.S. v. Spatuzza, C.A.I11., 331 F.2d 214, 
cert. den. 85 S.Ct. 58, 379 U.S. 829, 13 L,Ed,2d 
38—Nash v. U.S„ C.A.Mo, 405 F.2d 1047. 

Ariz—State v. Bundy, 372 P.2d 329, 91 Ariz. 325, 99 
A.L.R.2d 808. 

D.C.—Blunt v. U.S., GA„ 404F.2d 1283,131 U.S.App. 
D.C. 306, cert. den. 89 S.Ct. 1021, 394 U.S. 909, 21 
L.Ed.2d 221. 

Fla.—Perez v. State, App., 220 So.2d 397. 

Mont—State v. Watkins, 481 P.2d 689,156 Mont. 456. 
Or.—State v. Raiford, 490 P.2d 1036, 7 Or.App. 302. 
Wash.—State v. Roflf, 424 P.2d 643, 70 Wash.2d 606. 

Interstate commerce 

(1) U.S.—U.S. v. Allen, GA.Ky., 303 F.2d 915— 
U.S. v. Gray, CA-Mo., 464 F.2d 632. 

Possession of stolen property 

Ky—Brock v. Com., 391 S,W.2d 690. 


page 825 

63. U.S.—Corey v. US, CA.CaL, 305 F.2d 232, cert, 
den. 83 S.Ct. 511, 371 U.S. 956, 9 L.Ed.2d 503— 
US, v. Boyd, GA-Ga., 446 F.2d 1267. 

Ariz.—State v. Hall, 468 P.2d 598, 12 ArizApp. 147, 
app. after remand 504 P.2d 534, 18 ArizApp. 593. 
Fla.—Parnell v. State, App., 218 So.2d 535. 

Ky.—Brock v. Com., 391 S.W,2d 690. 

Minn.—State v. Boykin, 172 N.W.2d 754, 28S Minn. 
276. 

N.M.—State v. Lindsey, App., 464 P.2d 903, 81 N.M. 
173, cert den. 464 P.2d 559, 81 N.M. 140, cert 
den. 90 S.Ct 1692, 398 US. 904, 26 LEd.2d 62. 

Transporting stolen property in interstate com¬ 
merce 

U.S—U.S. V. Baldmd, GA.N.C, 465 F.2d 1277, cert 
den. 93 S,Ct 519, 409 U.S. 1047, 34 LEd.2d 499. 

US. v. Zochowski, D.GN.Y., 331 F.5upp. 1070, 
affd., C.A., 456 F.2d 1336. 

64. U.S—Nash v. US., C.A.Mo, 405 F.2d 1047— 
U.S. v. Martinez, C.A.Fla, 466 F.2d 679, reh. den. 
481 F.2d 896, cert den. 94 S.Ct 571, 414 U.S. 
1065, 38 L.Ed.2d 469. 

Wash.—State v. Mott, 447 P,2d 85, 74 Wash.2d 804. 

65. U.S.- Nash v. U.S., CA.Mo., 405 F.2d 1047. 
Cal.—People v. Gordon, 53 Cal.Rptr. 252, 244 CA2d 

391. 

67. U.S—Nash v. US, CAMo., 405 F.2d 1047. 
Fla.—Flowers v. State, App., 222 So.2d 786. 

Wash.—State v. Mott, 447 P.2d 85, 74 Wash.2d 804. 
Transportation of stolen property in interstate 
commerce 

U.S.—U.S. v. Pickens, C.A.Kan, 465 F.2d 884. 

69. Conn.—State v. Fredericks, 176 A.2d 581, 149 
Conn. 121. 

D.C.—Blackburn v. U.S, Mun.App, 171 A.2d 254. 
Ga—Davis v. State, 168 S.R2d 784, 119 GaApp. 740. 
Ind.—Smeltzer v. State, 185 N.E2d 428, 243 Ind. 437. 
Ky.—Grider v. Com, 479 S.W.2d 11. 

N.M.—State v. Sera, App, 474 P.2d 503, 82 N.M. 17. 
Tex—Lamer v. State, 356 S.W.2d 671, 172 Tex-Cr.R. 
238. • 

Utah-State v. Georgopoulos, 492 P.2d 1353, 27 
Utah2d 53. 

Wash—State v. Hatch, 483 P.2d 864, 4 WashApp. 691. 
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70. U.S.—Sachs v. U.S, GA.Cal, 281 F.2d 189, cert 
den. 81 S.Ct 272, 364 U.S. 909, 5 L.Ed.2d 224. 

D.C—Blackburn v. U.S, MunApp, 171 A.2d 254. 
Ind.—Smeltzer v. State, 185 N.E2d 428, 243 Ind. 437. 
Tex—Lanier v. State, 356 S.W.2d 671, 172 Tcx.Cr.R. 
238. 

71. Tex—Lanier v. State, 356 S.W.2d 671, 172 Tex. 
Cr.R. 238. 

75. Mich—People v. Stevens, 181 N.W.2d 31, 25 
MichApp. 181. 

Tex.—Lanier v. State, 356 $.W.2d 671, 172 Tex.Cr.R. 
238. 
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75. Ark—Fuller v. State, 437 S.W.2d 780, 246 Ark. 
138. 

84. Ala.—Sledge v. State, 122 So^d 165, 40 AlaApp. 
671. 

§ 691(10). -Extortion and 

Blackmail 
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86.5, Fla.—Homer v. State, App, 149 So.2d 863. 
Pa—Com. v. Bruno, Super, 201 A.2d 434, 203 Pa.Su- 
per. 541, cert. deu. 85 S.Q, 656, 379 U.S. 965, 13 
LEd.2d 558—Com. v. McKenna, 213 A.2d 223, 
206 PaSuper. 317. 

87. U.S—U.S. v. Todaro, C.A.NJ, 448 F,2d 64, cert, 
den. 92 S.Ct. 724, 404 U.S. 1040,30 L.Ed.2d 732, 
reh. den. 92 S.Q. 966, 405 US. 948, 30 L.Ed.2d 
819—U.S. v. Dabish, C.AMich., 708 F^d 240 
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R.I—State v. Mancini, 274 A,2d 742, 108 R.I. 261. 

89. R. I.—State v. Mane ini, 274 A2d 742, 108 R.I. 
261. 

92. U.S.—Carbo v. U.S., CA.Cal., 314 F.2d 718, cert, 
den. 84 S.G. 1625, 1626, two cases, 1627, 377 U.S. 
953, 12 L.Ed.2d 498, reh. den. 84 S.Ct. 1902, two 
cases, 1903, 377 U.S. 1010,12 L.Ed.2d 1058-U.S. 
v. Todaro, C.A.NJ., 448 F.2d 64, cert. den. 92 
S.Q. 724, 404 U.S. 1040, 30 L.Ed.2d 732, reh. 
den. 92 S.Ct. 966, 405 U.S. 948, 30 LEd.2d 819. 

Cal—People v. Asta, 59 Cal.Rptr. 206, 251 GA2d 64. 

Pa.—Com. v. Bruno, 201 A2d 434, 203 Pa.Super. 541, 
oert. den. 85 S.Ct. 656, 379 U.S. 965, 13 LEd.2d 
558. 

Modus operand! held different 

Fla.—Steppe v. State, App., 193 So'.2d 617. 

§ €91(11). -False Pretenses 

96. Cal—People v. Roof; 30 CaLRptr. 619, 216 
GA.2d 222. 

Fla.—Burton v. State, App., 207 So.2d 465. 

Iowa—State v. Armstrong, 183 N.W.2d 205, app. after 
remand 203 N.W.2d 269. 

N.Y—People v. Flrischman. 213 N.Y.S.2d 990, 13 
AD.2d 647, affd. 180 N.E2d 433, 10 N.Y.2d 1025, 
225 N.Y.S.2d 45. 
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97. U.S.-U.S. v. Ruehrup, CA.I11., 333 F.2d 641, 
cert. den. 85 S.Ct. 194, 379 U.S. 903, 13 LEd.2d 
177. 

Cal—People v. Phillips, 8 CaLRptr. 830, 186 C.A.2d 
231—People v. Allen, 21 CaLRptr. 789,203 CA.2d 
659. 

Ky.—Jackson v. Com., 445 S.W.2d 835. 

Md—Polisher v. State, 276 A2d 102, 11 MdApp. 555. 

Mich—People v. Gray, 199 N.WJd 657, 38 Mich.App. 
262. 

N.Y.—People v. Schwartzman, 247 N.E.2d 642, 24 
N.YJd 241, 299 N.Y.S,2d 817, nanitdtur am. on 
oth. gfda. 249 N.E2d 483, 24 N.Y.2d 914, 301 
N.Y.S.2d 644* cert, den, 90 S.Cl 103, 396 U.S. 846, 
24 LEd.2d 96. 

OkL—Connery v. State, Cr., 499 P.2d 462. 

Tea.—Crum v. State, Cr., 427 S.W.2d 623. 

98. CaL—People v, Ryerson, 19 CaLRptr. 22, 199 
CA.24 646. 

99. Tex—Tomlinson v. State, Cr., 422 S.W.2d 474. 

L US.—VS. v. Shavin, CAUL, 287 F.2d 647, 90 

ALR.2d 888—Allen v. U.S., CAFla., 289 F.2d 
235—Lowe v. US., G AMinn., 389 F.2d 108, cert, 
den. 88 S,Ct. 2072,392 U.S. 912, 20 LEd.2d 1371. 

Ark.—Kurck v. State, 415 S.W.2d 61, 242 Aik. 742. 

Colo.—Van Pelt v. People, 476 P.2d 999, 173 Colo. 201. 

Mass.—Com. v. Abbott Engineering, Inc., 222 N.E2d 
862, 351 Mass. 568. 

Mo.—State v. Stegall, 353 S.W.2d 656. 

Or—State v. Seyddl* 446 P.2d 678, 252 Or. 160. 

2. U.S.—Suhl v. U.S., GACaL, 390 F2d 547, cert, 
den. 88S.CL 2035, 391 US. 964, 20 L.Ed2d 879. 

CaL—People v. Griffith, 5 CaLRptr. 620, 181 CA.2d 
715-People v. Sparse, 14 CaJJlptr. 167, 193 
CA.2d 294. 

Coon.—State v. Callahan, Cir.AD., 183 A2d 861, 23 
Coon.Sop. 374* 1 ComuCtr. 247. 

Ky.-Jackaon v. Coot, 445 S.WM 835. 

Mha—Lee v. State, 146 So.2d 736, 244 Miss. 813. 

N.C—State v. Cruse, 117 S.E24 49, 253 N.C 456. 

Or.—State v. Cruse, 372 P.2d 974, 231 Or. 326. 

Fkaadslcat h s po ct ditei 

NJ.—State v. Yormark, 284 A2d 549, 117 NJ.Super. 
315, vac* cause rand, 293 A2d 668, 61 NJ. 202. 

Uanthorixed nee of another** credit card 

Ga—MeKeuzey v. State, 188 S.E2d 116, 125 GaApp. 
508. 

Wash—State v. Walls, 492 PJd 236, 6 WashApp. 34, 
aAtf. 503 PJd 1068, 81 Wadu2d 618. 


Questioning in cross examination to show 
knowledge proper 

La.—State v. Smith, 262 So.2d 362, 262 La. 39. 
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3. U.S—Miller v. U.S., CA.Cal., 278 F.2d 691—U.S. 

v. Perkins, C.A.Tex., 444 F.2d 1329—U.S. v. Bir- 
rell GA.N.Y,, 447 F.2d 1168> cert den. 92 S.Ct 
675, 404 U.S. 1025, 30 L.EdJd 675. 

Ark—Kerby v. State, 342 S.W.2d 412 233 Ark. 8. 
Cal—People v. Griffith, 5 CaLRptr. 620, 181 C.A.2d 
715—People v. Pratt 23 CaLRptr. 469, 205 GA.2d 
838—People v. Lynam, 68 CaLRptr. 202, 261 
C.A2d 490 

Conn.—State v. Callahan, CirA.D., 183 A2d 861, 23 
ConaSup. 374, 1 Conn.Cir. 247. 

Iowa—State v. Hatridge, 109 N.W.2d 705, 252 Iowa 
1116—State v. Hopkins, 192 N.W.2d 747—GJ.S. 
dted In State v. Coburn, 244 N.W.2d 560, 563. 
Ky—Jones v. Com., 463 S.W.2d 936. 

Mich—People v. Worden, 183 N.W.2d 381, 27 Mich. 
App. 179. 

Miss.—Lee v. State, 146 So.2d 736, 244 Miss. 813. 
Mo.—State v, Stegall, 353 S.W.2d 656—State v. 
Holmes, 419 S.W.2d 15. 

Neb.—State v. Dodd, 122 N.W.2d 518, 175 Neb. 533. 
Okl.—Covert v. State, Cr!, 399 P.2d 505. 

Or.—State v. Cruse, 372 P.2d 974, 231 Or. 326-State 
v. Seyddl, 446 Pld 678, 252 Or. 160. 

Tex.—Holloway v. State, Cr., 362 S.W.2d 325—Hill v. 
State, Cr., 364 S.W.2d 381—McDonald v. State, 
Cr., 385 S.W.2d 253. 

Wis—Lehmann v. State, 159 N.W.2d 607, 39 Wis.2d 
619. 

Giving other worthless checks 

(1) U.S—Hampton v. Hauck, GATex., 383 F.2d 
389. 

Ariz.—State v. Veres, 436 P.2d 629, 7 ArizApp. 117, 
cert. den. 89 S.Ct. 613, 393 U.S. 1014, 21 L.EdJd 
559. 

Ark.—Tolbert v. State, 428 S.W.2d 264, 244 Ark. 1067 
—Swan v. State, 431 S.W.2d 475, 245 Ark. 154. 
* Cal—People v. Reseigh, 19 Cal.Rptr. 199, 200 C.A2d 
301-People v. Dick, 19 CaLRptr. 317, 200 C.A.2d 
424. 

Idaho-State v. Roderick, 375 P.2d 1005, 85 Idaho 80. 
La.—State v. Smith, 262 So.2d 362, 262 La. 39. 

Mo.—State v. DeOue, 400 S.W.2d 50. 

N.H.-State v. Garceau, 231 A.2d 625, 108 N.H. 209. 
Or.—State v. Cruse, 372 P.2d 974, 231 Or. 326. 

Tex.—Hampton v. State, Cr., 402 S.W.2d 748. 
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4. Ark—Tolbert v. State, 428 S.W.2d 264, 244 Ark. 

1067. 

Iowa—State v. Buttolph, 204 N.W.2d 824, cert. den. 94 

S.Ct. 163, 414 U.S. 857, 38 L.Ed.2d 107. 

Tex.—Holloway v.'State, Cr., 362 S.W.2d 325. 

5. CaL—People v. Spaise, 14 Cal.Rptr. 167, 193 

CA2d29* 

Wis.—State v. Stevens, 132 N.W.2d 502, 26 Wis.2d 451. 
8, U.S—U.S. v. Birrefl, GAN.Y., 447 F.2d 1168, 
cert den. 92 S.Ct. 675, 404 U.S. 1025, 30 L.Ed.2d 
675. 

Ala.—Harvey v. State, 130 So.2d 823,41 AlaApp. 300. 
Ariz.—State v. Daymus, 367 P.2d 647, 90 Ariz. 294— 
State v. Wright, 436 PJ2d 601, 103 Ariz. 52, reh. 
den. 438 F.2d 759, 103 Ariz. 193. 

Ark.—Tolbert v. State, 428 S,WJd 264, 244 Ark. 1067. 
Cal—People v. Spaise, 14 Cal.Rptr. 167, 193 CA.2d 
294—People v. Pratt, 23 CaLRptr. 469, 205 GA.2d 
838-People v. Utter, 101 Cal.Rptr. 214,24 GA3d 
535, app. after remand 108 CaLRptr. 909, 34 
GA2d 366. 

Fla.—Sandine v. State, App., 172 So.2d 634. 

Ga—Vickers v. State, 186 S.E2d 157, 124 Ga-App. 
752. 

Idaho-State v. Roderick, 375 P.2d 1005, 85 Idaho 80. 
ID—People v. Kamsler, 214 N.E2d 562, 67 IU.App.2d 
33—People v. Hill, 240 RE2d 801, 98 IlLApp.2d 
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352, cert. den. 89 SCt. 2150, 395 U.S. 984, 23 
L.Ed.2d 773. 

Ind.—Stone v. State, 281 N.E2d 799, 258 Ind. 435. 
Iowa—GJ.S. dted in State v. Hatridge, 109 N.W.2d 
705, 708, 252 Iowa 1116—State v. Hopkins, 192 
N.W.2d 747. 

La.—State v. Smith* 262 So.2d 362, 262 La. 39. 

Md—Polisher v. State, 276 A.2d 102, 11 MdApp, 555. 
Mass.—Com. v. Wilson, 245 N.E2d 439, 355 Mass. 
441. 

N.H.—State v. Garceau, 231 A 2d 625, 108 N.H. 209. 
Ohio—City of Cincinnati v. Woodruff, 211 N.E2d 890, 

4 Ohio App.2d 253. 

Tex.—Holloway v. State, Cr., 362 S.W.2d 325—Mc¬ 
Donald v. State, Cr., 385 S.W.2d 253. 
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16. Mo.—State v. Klosterman, 471 S.W.2d 175. 

§ 691(12). -Forgery and Coun¬ 

terfeiting 
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39. CaL—People v. Williams, 90 CaLRptr. 292, 11 
GAJd 970. 

Colo.—Hawkins v. People, 423 P.2d 581, 161 Colo. 556. 
D.C—Leigh v. U.S., GA, 308 F.2d 345, 113 U.SApp. 
D.C 390. 

Ky—Holt v. Com., 354 S.W.2d 30. 

Mont.—State v. Merritt, 357 P.2d 683, 138 Mont 546. 
N.Y—People v. Monahan, 249 N.Y.S.2d 562, 21 
AD.2d 76. 

Tex.—Robledo v. State, Cr., 480 S.W.2d 401. 

40. U.S—U.S. v. Rosenstdn, CA.N.Y,, 434 F.2d 
640, cert. den. 91 S.Ct. 910, 401 U.S. 921, 27 
LEd.2d 825. 

Ala.—Sanders v. State, 167 So.2d 174, 42 Ala.App. 419. 
Ariz.—State v. Waits, 404 P.2d 729, 1 Ariz. App. 463- 
State v. Hess, 436 P.2d 139, 7 ArizApp. 45. 
Ark.—Osborne v. State, 371 S.W.2d 518, 237 Ark. 5. 
Ga—Kent v. State, App., 125 S.E2d 96, 105 GaApp. 
565. 

HI—People v. Marks, 211 N.E2d 548, 63 ni.App.2d 
384, cert. den. 87 S.Ct. 153, 385 U.S. 876, 17 
L.Ed2d 103. 

Ind.—Stone v. State, 281 N.E2d 799, 258 Ind. 435. 
Kan.—State v. Wright, 398 P.2d 339, 194 Kan. 271. 
La.—State v. Burch, 258 So.2d 851, 261 La. 3. 

Minn.—State v. Clark, 134 N.W.2d 857, 270 Minn. 
538—State v. Hedstrom, 148 N.W.2d 319, 275 
Minn. 564. 

Mo.—State v. Gillman, 354 S.W Jd 843—State v. Good- 
paster, 438 S.W.2d 256. 

Tex—Reyes v. State, 353 S.W.2d 450, 172 Tex.CrJL 
82—Ware v. State, Cr., 475 S.W.2d 282. 

Wash.—State v. Agers, 451 P.2d 923, 75 Wash.2d 511. 

Use of another person’s credit card 

La—State y. Devenow, 220 So.2d 78, 253 La. 796. 

To rebut defense of entrapment 

U.S—U.S. V. Demetre, GAMinn., 464 Fid 1105. 
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41. U.S—U.S. v. Cassell, GAI1L, 440 F.2d 569. 

Cal.—People v. Ross, 18 CaLRptr. 307, 198 GA2d 

723—People v. Katz, App., 44 CaLRptr. 354* 234 
GA2d 413. 

Idaho-State v. Eubanks, 383 PJd 342, 86 Idaho 32. 
ID—People v. Clark, 244 N.E2d 842, 104 IU.App.2d 
12 . 

Iowa-State v. Slater, 153 N.W.2d 702, 261 Iowa 554- 
State v. Wilson, 173 N.W.2d 563. 

Kan.—State v. Mader, 412 P.2d 1001, 196 Kan. 469- 
State v. Fick, 464 P.2d 271, 204 Kan. 421 
Ky—Francis v. Com., 468 S.W.2d 287. 

La—State v. Devenow, 220 So.2d 78, 253 La. 796- 
State .v. Jackson, 247 Sold 558, 258 La. 631 
Minn.—State v. O’Donnell, 158 N.WJd 699. 
t Miss.—GJ jS. dted in Pierce v. State, 213 So.2d 769, 
770. 

Neb.—State v. Mayes, 159 N.W.2d 203, 183 Neb. 16S, 
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Tenn.—Johnson v. State, 345 S.W.2d 883, 208 Tenn. 
311—Brenner v. State, 398 S.W.2d 252, 217 Tenn. 
427. 

Tex.—Mendoza v. State, Cr., 459 S.W.2d 439—Baker v. 
State, Cr., 467 S.W.2d 428. 

Va.—Bullock v. Com., 138 S.E2d 261, 205 Va. 558— 
Harris v. Com., 180 S.E2d 520, 211 Va. 742. 
Wash.—State v. Hamson, 435 P. 2 d 547, 72 Wash.2d 
737—State v. Conklin, 489 P.2d 1130, 79 Wash. 2 d 
805. 

45. U.S.—Theriault v. U.S., C.A.Ala., 402 F.2d 792, 
cert. den. 89 S.Ct. 2110, 395 U.S. 965, 23 L.Ed.2d 
751, reh. den. 93 S.Ct. 42, 396 U.S. 870, 24 
L.Ed.2d 128. 

Idaho—State v. Eubanks, 383 P.2d 342, 86 Idaho 32. 
Iowa—State v. Agee, 136 N.W.2d 419, 257 Iowa 1345. 
Minn.—State v. Demry, 109 N.W.2d 587, 260 Minn. 

173—State v. O’Donnell, 158 N.W.2d 699. 

Miss.—GJ.S. cited in Pierce v. State, 213 So.2d 769, 
770. 

Okl.—Stucker v. State, Cr., 493 P.2d 84. 

Tex.—Cedargreen v. State, Cr., 432 S.W.2d 524. 

Wash.—State v. Russell, 424 P. 2 d 639, 70 Wash. 2 d 552. 
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45.5. Ga.—Patterson v. State. 172 S.E.2d 873, 121 
Ga.App. 159. 

46. Colo.—Pollock V. People, 443 P.2d 738, 166 Colo. 
340. 

Idaho—State v. Eubanks, 383 P.2d 342, 86 Idaho 32. 
Kan.-State v. Little, 439 P.2d 383, 201 Kan. 101- 
State v. Little, 439 P.2d 387, 201 Kan. 94—State v. 
Jarvis, 443 P.2d 272, 201 Kan. 678. 

Ky.—Davis v. Com., 399 S.W.2d 711, cert. den. 87 
S.Ct. 67, 385 U.S. 831, 17 L.Ed.2d 66 . 

Minn.—State v. Clark, 134 N.W.2d 857, 270 Minn. 538. 
Miss.—CJ jS. cited in Pierce v. State, 213 So. 2 d 769, 
770. 

48. N.Y.—People v. Chamberlain, 329 N.Y.S.2d 61, 
38 A.D.2d 306. 

51. Cal.—People v. Ross,- 18 Cal.Rptr. 307, 198 
C.A.2d 723. 

52. Ariz.—CJJS. cited in State v. Washington, 447 
P.2d 863, 866 , 103 Ariz. 605. 

53. Ariz.—CLJ jS. dted in State v. Washington, 447 
P.2d 863, 866 , 103 Ariz. 605. 


nal action, 7010 however, such evidence 
is inadmissible where there is surprise 
testimony as to other alleged transac¬ 
tions, 70 13 or where there is no showing 
of the nature of the prior offense. 70 - 20 

70J5. U.S—Riggs V. U.S., C.A.F1*., 280 F.2d 750. 
To show intent 

U.S.—Peters v. U.S., GA.Ga., 376 F.2d 839. 

Prior purchase of counterfeit currency 
U.S.—U.S. v. Seay, C.A.AJ*., 432 F.2d 395, cert den. 
91 S.Ct. 949, 401 U.S. 942, 28 L.Ed.2d 323, app. 
after remand 446 F.2d 1399. 

70.10. US.—U.S. v. Bucciferro, C.A.IU., 274 F.2d 
540, cert. den. 80 S.a. 1076, 362 VS. 988, 4 
L.Ed.2d 1021—U.S. v. Calabro, C.A.N.Y., 467 
F.2d 973, cert. den. 93 S.Ct 1357, 1358, 1386, two 
cases, 1403, 410 U.S. 926, 35 L.Ed.2d 587, reh. 
den. 93 S.Ct. 1891, 411 U.S. 941, 36 L.Ed2d 404. 

Sales of other counterfeit obligations relevant to 
charge of conspiracy 

U.S.—U.S. v. Banks, C.A.F1*., 465 F.2d 1235, cert den. 

93 $.Ct 568, 409 U.S. 1062, 34 L.Ed.2d 514. 
70.15. U.S.—Riggs v. U.S., CA.Fla., 280 F. 2 d 750. 
70.20. U.S.~Riggs v. U.S., C.A.FU., 280 F. 2 d 750. 

§ 691(13). -Gaining 

71. Conn.—State v. Parker, Cir.A.D., 222 A.2d 582, 3 
Conn.Cir. 598, app. den. 219, A.2d 373, 153 Conn. 
743—State v. Church, Cir.A.D., 229 A.2d 379, 4 
Conn.Cir. 220, certification den. 226 A.2d 521,154 
Conn. 744. 

R.I.—State v. Harris, 262 A.2d 374, 106 R.I. 643. 

71.10. Character of accused not yet in issue 
N.Y.—People v. De Lucia, 198 N.Y.S. 2 d 634, 21 

Misc.2d 943, motion den. 201 N.Y.S.2d 592. 

72. Conn.—State v. Jenkins, Qr-A-D., 239 A.2d 558, 
4 Conn.Cir. 717. 

74. U.S.—U.S. v. Pauldino, CA.C 0 I 0 ., 443 F.2d 1108, 
cert. den. 92 S.Ct . 204, 212, 404 U.S. 882, 30 
L.Ed.2d 163. 

75. Ill.—People v. Jackson, 176 N.E2d 803, 22 HL2d 
382, cert den. 82 S.Ct. 600, 368 U.S. 985, 7 
L.Ed.2d 523. 
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Ohio— State v. Murphy, 234 N.E.2d 619, 13 Ohio 
App.2d 159. 

Old.— Vanderpool v. State, Cr., 501 P.2d 871. 

Or.— State v. Holbert, 408 P.2d 941, 242 Or. 228—State 
v. Williams, 443 P.2d 612, 250 Or. 513. 

State v. White, 477 P.2d 917, 4 Or.App 151. 

Tex.— Baker v. State, Cr., 467 S.W.2d 428. 

Va^-Bullock v. Com, 138 S.E.2d 261, 205 Va. 558— 
Harris v. Com., 180 S.E2d 520, 211 Va. 742. 

Wish.—State v. Harrison, 435 P.2d 547, 72 Wash.2d 
737. 

42. U.S.—Bullard v. U.S., C.A.Ala., 395 F.2d 658- 
King v. U.S., C.A.Okl., 402 F.2d 289—U.S. v. 
Hatcher, C.A.Tex., 423 F.2d 1086, cert. den. 91 
S.Ct. 35, 400 U.S. 848, 27 L,Ed.2d 86 -U.S. v. 
Cassell, C.A.UL, 440 F.2d 569. 

Alt—Christison v. State, 142 So.2d 666 , 41 Ala.App. ■ 
192, affd. 142 So.2d 676, 273 Ala. 564. 

CaL—People v. Fmston, 29 Cal.Rptr. 165, 214 C.A.2d 
54—People v. Poland, 33 CaLRptr. 211, 219 
GA.2d 422. 

Idaho— State v. Eubanks, 383 P.2d 342, 86 Idaho 32. 

HI.—People v. Clark, 244 N.E2d 842, 104 Ul.App.2d 

12 . 

Iowa-State v. Wilson, 173 N.W.2d 563. 

Ky.—Francis v. Com., 468 S.W.2d 287. 

La.—State v. Devenow, 220 So.2d 78, 253 La. 796. 

Me.—State v. Aubut, 261 A.2d 48. 

Md.—Cole v. State, 194 A.2d 278, 232 Md. Ill, cert 
den. 84 S.Q. 503, 375 U.S. 980, 11 L.Ed.2d 425. 

Miss.—GJ.S. cited in Pierce v. State, 213 So.2d 769, 
770. 

Tex.—Mendoza v. State, Cr., 459 S.W.2d 439. 

Va—Bullock v. Com., 138 S.E2d 261, 205 Va 558— 
Harris v. Com, 180 S.E.2d 520, 211 Va 741 
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43. U.S.—U.S. v. Wilson, GA.Tex., 451 F.2d 209, 
cert. den. 92 S.Q. 1298, 405 U.S. 1032,31 L.EtL2d 
490. 

44. UE—Theriault v. U.S., C.A.Ala, 402 F.2d 792, 
cert. den. 89 S.Ct. 2110, 395 U.S. 965, 23 L.Ed.2d 
751, reh. den. 90‘S.Ct. 42, 396 U.S. 870, 24 
LEd.2d 128. 

Cal.—People v. McAffery, 6 CaLRptr. 333, 182 CA.2d 
486—People v. Franklin, 14 Cal-Rptr. 375, 194 
CA.2d 23, cert. den. 82 S.Ct. 648, 369 UE 806, 7 
L.Ed.2d 553—People v. Carson, 49 Cal.Rptr. 653, 
240 GA.2d 477. 

Colo.—Pollock v. People, 443 P.2d 738, 166 Colo. 
340—Mays v. People. 493 P.2d 4 177 Colo. 92. 

Idaho-State v. Eubanks, 383 P.2d 342, 86 Idaho 32. 

UL—People v. Clark, 244 N.E.2d 842, 104 ULApp.2d 

12 . 

Iowa-State v. Agee, 136 N.W.2d 419, 257 Iowa 1345. 

Kan.—State v. Mader, 412 P.2d 1001, 196 Kan. 469- 
State v. Little, 439 P.2d 383, 201 Kan. 101 —State 
v. Little, 439 PJd 387, 201 Kan. 94—State v. 
Jarvis, 443 P.2d 272, 201 Kan. 678. 

Ky.—Davis v. Com, 399 S.W.2d 711, cert. den. 87 
S.Ct. 67, 385 U.S. 831, 17 LEd.2d 66 . 

Ul— State v. Devenow, 220 So.2d 78, 253 La. 796- 
State v. Burch, 258 So.2d 851, 261 La. 3. 

Md.—Thomas v. State, 240 A.2d 646, 3 McLApp. 708. 

Mich.—People v. Nawrocki, 150 N.W.2d 516, 6 Mich. 
App. 46, cert. den. 88 S.CL 304, 389 U.S. 942, 19 
LEd.2d 296—People v. Parm, 166 N.W.2d 536, 15 
Mich.App. 303. 

Minn.—State v. Guy, 105 N.W.2d 892, 259 Minn. 
67—State v. Polk, 116 N.W.2d 540, 263 Minn. 
209-State v. Hedsttom, 148 N,W.2d 319, 275 
Minn. 564-State v.,Hawn, 182 N,W.2d 712, 289 
Minn. 18. 

Miss.—CJJS. dted in Pierce v. State, 213 So.2d 769, 
770—Malley v. State, 271 So.2d 448, cert den. 94 
S.Ct. 179, 414 U.S. 835, 38 L.Ed.2d 71. 

Mo.—State v. Adamson, 346 S.W.2d 85—State v. Bur¬ 
nett, 429 S.W.2d 239. 

Okl.—McQuskey v. State, Cr., 372 P.2d 623—Stucker 
v. State, Cr., 493 P.2d 84. 

Pa.—Com. v. McClary, 184 A.2d 364, 199 Pa.Super. 
215. 
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56. U.S.—Miller v. U.S., C.A.Fla., 397 F.2d 272. 
Miss.—Pierce v. State, 213 So.2d 769. 

58 J. Ala.—Christison v. State, 142 So. 2d 666 , 41 
AlaApp. 192, affd. 142 So.2d 676, 273 Ala. 564. 
58.15. Ariz.—State v. Waits, 404 P.2d 729, 1 Ariz. 
App. 463. 

61. La.-Statev. Jackson, 247 So.2d 558, 258 La. 631 
Okl.—Griffin v. State, Cr., 490 P2d 1387. 

63. Ill.—People v. Shockey, 213 N.E2d 573, 67 Ul. 
Appld 133, cert. den. 87 S.a. 186, 385 U.S. 887, 
17 LEd.2d 115. 

Wash.—State v. Conklin, 489 P.2d 1130, 79 Wash.2d 
805. 

65. Ul.—People v. Shockey, 213 N.E2d 573, 67 Ul. 
App.2d 133, cert den. 87 S.a. 186, 385 U.S. 887, 
17 L.Ed.2d 115. 

66 . Ul.—People v. Shockey, 213 N.E2d 573, 67 UL 
App.2d 133, cert. den. 87 S.a. 186, 385 U.S. 887, 
17 LEd.2d 115. 

67. Breaking and entering establishment where 
blank checks stolen 

Ky.—Hawkins v. Com,, 481 S.W,2d 259. 
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In prosecution for counterfeiting and 
related offenses, evidence as to other 
criminal acts or transactions, other 
than those referred to in indictment, 
may be admissible, 70,5 where the acts 
form part of a plan or system of crimi¬ 
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76. Nev.—Fernandez v. State, 402 P.2d 38, 81 Nev. 
276. 

Pa.—Com. v. Bufalini, 186 A.2d 645, 200 Pa.Super. 85. 
Traveling in interstate commerce in connection 
with gambling 

U.S.—U.S. V. Johns, GA-Ga., 466 F.2d 1364. 

76.5. Nev.—Fernandez v. State, 402 P.2d 38, 81 Nev. 
276. 

Tenn.—McClary v. State, 362 S.W.2d 450, 211 Tenn. 
46. 

78. Nev.—Fernandez v. State, 402 P.2d 38, 81 Nev. 
276. 

80. U.S.—U.S. v. Pauldino, GA.C 6 I 0 ., 443 F.2d 1108, 
cert den. 92 S.a 204, 212, 404 U.S. 882, 30 
L.Ed.2d 163. 

Conn.—State v. Jenldns, Cir.A.D., 239 AJ2d 558, 4 
Conn.Cir. 717. 

Ky.—Beets v. Com. 437 S.W.2d 496. 

Mass.—Com v. Baldassini, 260 N.E2d 150, 357 Mass. 
670. 

Nev.—Fernandez v. State, 402 P.2d 38, 81 Nev. 276. 
Pa.—Com. v. Bufalini, 186 A.2d 645, 200 PaSuper. 85. 
83. U.S.—UE v. Comi. GA.Md., 336 F.2d 856, cert, 
den. 85 S.O. 704, 379 UE 992, 13 L.Ed.2d 611. 

§ 691(14). — Homicide and Sim¬ 
ilar Offenses 

85. U.S.—UE ex rel. Lowry v. Myers, GA.Pa. 364 
F.2d 297. 

Ala.—Stain v, State, 138 Sa2d 703, 273 Ala. 262. 
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Colo.—Kostal v. People, 357 P.2d 70, cen. den. 81 S.Ct. 

471, 365 U.S. 804, 5 L.Ed.2d 462. 

D.C—Gregory v. U.S., C.A., 369 F.2d 185, 125 U.S. 
App.D.C. 140, app. after remand 410 F.2d 1016, 
133 U.S.AppD.C. 317, cert. den. 90 S.Ct. 143, 396 
U.S. 865, 24 LEd.2d 119. 

Fla.—Williams v. State, 143 So.2d 484—State v. Norris, 
168 So.2d 541. 

Idaho—State v. Rodriguez, 460 P.2d 711, 93 Idaho 286. 
Ill.—People v. Oden, 170 N.E2d 582, 20 I11.2d 470- 
People v. Battle, 182 N.E2d 713, 24 U1.2d 592- 
People v. Cage, 216 N.Eld 805, 34 D1.2d 530- 
People v. Wilson, 281 N.E2d 626, 51 HL2d 302. 
Ind,—Raines v. State, 240 N.E2d 819, 251 Ind. 248. 
Ky.—Sizemore v. Com., 347 S.W.2d 77—Arnett v. 
Com., 470 S,W.2d 834. 

La.—State v. Grey. 262 Sa2d 367, 262 La. 53. 

Md.—Williams v. State, 185 A.2d 195, 229 Md. 606. 
Mich.—People v. Matthews, 169 N.W.2d 138, 17 Mich. 
App. 48—People v. Johnson, 189 N.W.2d 509, 33 
MichApp. 160. 

Minn.—State v. Keaton, 104 N.W.2d 650, 258 Minn. 
359, 86 A.L.R.M 649. 

Miss.—May v. State, 199 So.2d 635, app. after remand 
211 So,2d 845—Ford v. State, 226 So.2d 378. 

Mo.—Stite v. Griffin, 336 S.W.2d 364. 

Nev.—Archibald v. State, 362 P,2d 721, 77 Nev. 301. 
Ohio-State v. Watson, 252 N.E2d 305, 20 Ohio 
Appld 115, mod. on oth. grds. 275 N.E2d 153, 28 
Ohio St2d 15—Stite v. Williams, App., 255 
NJE.2d 639, 21 Ohio App.2d 184. 

Or.—State v. Dean, 404 P.2d 797, 241 Or. 124. 

R. I.—State v. Pepper, 237 A.2d 330, 103 R.L 310. 

S. D.—State v. Wade, 159 N.Wld 396, 83 S.D. 337. 
Tex.—King v. State, Cr., 396 S.W.2d 409. App. after 

remand, 414 S.W.2d 935-Byrd v. State, Cr., 427 
S.W.2d 894. 

Va,—Harmon v. Com., 185 S.E2d 48, 212 Vi. 442. 
W.Ya.—State v. Simmons, 135 S.E2d 252, 148 W.Va. 
340. 

Conditions for exertions not shown 

(5) Mich.—People v. Lundberg, 111 N.W.2d 809,364 
Mich. 596. 

Ohio-State v. Hector, 249 N.E2d 912, 19 Ohio St2d 
167. 

Prior arrests 

La.—State v. Hayes, 264 So.2d 603, 262 La. 674. 
Conviction on “general principles” alien to 
criminal Jurisprudence 

Colo.—Oaks v. People, 371 P.2d 443, 150 Colo. 64. 
Ga.—Green v. State, 158 S.E 285, 172 Ga. 635. 
Evidence held not within rale 
Tex.—Mulhm v. State, Cr., 397 S.Wld 426. 

In r obber Hnnrder prosecution prior robbery at 
Miffar m t place insaffidentiy connected 
Tex.—Ford v. State, Cr. 484 S.Wld 727. Affd. 509 
S.Wld 317. 
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815. Csl—People v. Beverly, 43 Cal.Rptr. 743, 233 
CAld 702, cert den. 86 S,Ct 1937, 384 U.S. 
1014, 16 L.Edld 1035, reh. den. 87 S.Ct 18, 385 
U.S. 891, 17 L.Ed.2d 124. 

QL—People v. Battle, 182 N.E2d 713, 24 UL2d 592. 
Ky.—Sizemore v. Com., 347 S.Wld 77—Arnett v. 
Coat, 470 S.Wld 834. 

Ohio-State v. Strong; 196 N.E2d 801, 119 Ohio App. 
31. 

S.C—State v. McHveen, 313 S. E 2d 298, 280 S.G 325. 
Tex.—Rodriguez v. State, Cr. 486 $.W.2d 355. 

8121 Fk.—Saxon v. State, App. 225 Sold 925. 
8121 Cola-Gonzales v. People, 438 Pld 686,165 
Cote. 322. 

81 Ul—U3. v. Hal CA-tad. 441 F.2d 308. 
Ariz.—State v. Foggy, 420 Fid 934, 101 Ariz. 459, 
cert den. 87 S.Ct 1386, 386 US. 1025, 18 L.Ed.2d 
468, reh. den. 87 S.Ct 2060, 387 US. 938, 18 
L.Bd2d 1008. 


Ark.—Harris v. Stale, 394 S.W.2d 135, 239 Ark. 771, 
cert den. 87 S.Ct. 1043, 386 U.S. 964, 18 LEd.2d 
114. 

Cal—People v. Griffin, 58 Cal.Rptr. 107, 426 P.2d 507, 
66 C.2d 459—People v. Durham, 74 Cal.Rptr. 262, 
449 P.2d 198, 70 G2d 171, cert den. 89 S.Ct. 2116, 
395 U.S. 968, 23 LEd.2d 755, cert. den. 92 S.Ct 
2416, 406 U.S. 971, 32 LEd.2d 671. 

People v. Roy, 95 Cal.Rptr. 884, 18 GA.3d 537, 
cert den. 92 S.Ct 1202, 405 U.S. 976, 31 LEd.2d 
251. 

Fla.—Hawkins v. State, 199 So .2d 276. 

Williams v. State, App., 249 So.2d 743. 

Ga.—Pass v. State, 182 S.E2d 779, 227 Ga. 730. 

Idaho—State v. Thomas, 489 P.2d 1310, 94 Idaho 430. 

Ill.—People v. Dewey, 246 N.E2d 232, 42 I11.2d 148. 

Ind.—Fulmer v. State, 230 N.E2d 307, 249 Ind. 261— 
Corbin v. State, 234 N.E2d 261, 250 Ind. 147, reh. 
den. 237 N.E2d 376, 250 Ind 147. 

Ky.—Salisbury v. Com., 417 S.W.2d 244. 

Md—Veney v. State, 246 A.2d 568, 251 Md 182, cert, 
den. 89 S.Ct. 1284, 394 U.S. 948, 22 L.Ed.2d 482. 

Johnson v. State, 238 A.2d 286, 3 Md.App. 105. 

Mo.—State v. Aubuchon, 394 S.W.2d 327. 

Mont.—State v. Campbell 405 P.2d 978, 146 Mont 
251, 22 ALJRJd 824. 

NJ.—State v. Gallicchio, 240 A.2d 166, 51 NJ. 313, 
cert den. 89 S.Ct 233, 393 U.S. 912, 21 L.Ed.2d 
198. 

N.Y.—People v. Fasano, 230 N.Y.S.2d 689, 11 N.Y.2d 
436, 184 N.E2d 289, on remand 240 N.Y.S.2d 957, 
18 AD.2d 1137, affd 197 N.E2d 532, 14 N.Y.2d 
43, 248 N.Y.Sld 41. 

N.G—State v. Atkinson, 167 S.E2d 241, 275 N.G 288, 
revd. on oth. grds. 91 S.Ct 2283, 403 U.S. 948, 29 
LEd2d 859, on remand 183 S.E2d 106, 279 N.G 
386, app. after remand 187 S.E2d 702, 281 N.G 
152. 

Old.—Dare v. State, Cr., 378 P2d 339—Johnson v. 
State, Cr., 478 P.2d 969—Hyaes v. State, Cr., 491 
P.2d 355. 

Pa.—Com. v. Ross, 195 A.2d 81, 413 Pa. 35. 

Tex.—Taylor v. State, Cr. f 420 S.W.2d 601—Penry v. 
State, App., 461 S.W.2d 626. 

Va.—Rees v. Com., 127 S.E2d 406, 203 Va. 850, cert, 
den. 83 S.Ct 1088, 372 US. 964, 10 LEd2d 128, 
reh. den. 83 S.Ct 1533, 373 U.S. 947, 10 LEd2d 
701 

Wash.—State v, Blanchey, 454 P.2d 841, 75 Wash.2d 
926, cert. den. 90 S.a 694, 396 U.S. 1045, 24 
LEd.2d 688. 

CTmflflr and simultaneous killings 

Mo.—State v. Varner, 329 S.W.2d 623, cert den. 81 
S.CL 468, 365 U.S. 803, 5 L.Ed.2d 460. 

Exceptions inapplicable where self-defense as¬ 
serted 

Mich.—People v. Matthews, 169 N.W.2d 138, 17 Mich. 
App. 48. 

In mawaianglitar by automobile prosecution 

III—People v. Maldonado, 278 N.E2d 225, 3 HI. 
App.3d 216. 
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87. Ga.—McKeever v. State, 163 SE2d 919, 118 
Ga.App. 386. 

Iowa—State v. Kdky, 115 N.W.2d 184,253 Iowa 1314. 

Kan.—State v. Roth, 438 P.2d 58, 200 Kan. 677. 

La.— State v. Gregoire, 192 Sold 114,249 La, 890, app. 
dism., cert den. 88 S.Q. 339, 389 U.S. 154, 19 
LEdld 354. 

Mass.—Com. v. Chase, 217 NE.2d 195, 350 Mass. 738, 
cert den. 87 S.Ct 222, 385 U.S. 906, 17 LEd2d 
137. 

N.G—State v. Williams, 174 S.E2d 503, 276 N.G 703, 
revd on oth. grds. 91 S.CL 2290, 403 U.S. 948, 29 
LEd2d 860, on remand 183 SX.2d 106, 279 N.G 
388. 

Pa.—Com. v. Coyle, 203 A^2d 782, 415 Pa. 379. 

Driving while intoxicated 

Wash—State v. CosteOo, 367 P.2d 816, 59 Washld 
325. 


Permitting details to be shown held abuse of 
discretion 

Ohio—State v. Strong, 196 N.E2d 801, 119 Ohio App. 
31. 
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885. Ill.—People v. Bemette, 197 N.E2d 436, 30 
IlL2d 359. 

People v. Miller, 205 N.E2d 49, 55 IU.App.2d 
436. 

Mich.—People v. Skidmore, 185 N.W.2d 137, 28 Mich. 
App. 677. 

Ohio-State v. Watson, 275 N.E2d 153, 28 Ohio St.2d 

15. 

Tex.—Choice v. State, Cr., 480 S.W.2d 742. 

88.10. Del.—Dutton v. State, 452 A.2d 127. 

89, U.S.—Wakaksan v. U.S., CAN.D., 367 F.2d 639, 
cert. den. 87 S.Ct. 1312, 386 U.S. 994, 18 LEd.2d 
341. 

Application of Ross, D.CPa., 228 F.Supp. 24— 
Lopez v. Pitches*, D.GCal., 265 F.Supp. 136, cert, 
den. 88 S.Ct, 597, 389 U.S. 1023, 19 L.Ed2d 669. 
Ala.—Hinton v. State, 189 So.2d 849, 280 Ala. 48. 
Ark.—Summerville v. State, 484 S.W.2d 85, 253 Aik. 

16. 

CaL—People v. Archerd, 91 Cal.Rptr. 397, 477 Pld 
421, 3 C.3d 615. 

People v. Zanldch, 11 Cal.Rptr. 115, 189 C.A.2d 
54. 

Colo.—BeU v. People, 406 P.2d 681, 158 Colo. 146, cert 
den. 86 S.Ct 1964, 384 U.S. 1024, 16 L.Ed.2d 
1027, reh. den. 87 S.Q. 23, 385 U.S. 892, 17 
L.Ed2d 126. 

Ga.—Brown v. State, 295 S.E2d 727, 250 Ga. 66. 
Ill—People v. Armstrong, 243 N.E2d 825, 41 U1.2d 
390, cert den. 89 S.Ct 1483, 394 U.S. 992, 22 
L.Ed2d 768, app. after remand 285 N.E2d 523, 6 
IU.App.3d 529, affd. 306 N.E2d 14, 56 U1.2d 159. 
Ky.—Morris v. Com., 411 $.W.2d 678. 

Tex.—Paries v. State, Cr., 437 S.W.2d 554. 

Wash.—State v. Thompson, 364 P.2d 527, 58 Wash.2d 
598, cert den. 82 S.Ct 1590, 370 U.S. 945, 8 
L.Ed2d 811, reh. den. 83 S.Ct 50, 371 U.S. 855, 9 
L.Ed2d 94—State v. James, 385 P.2d 558, 63 
Wash.2d 71—State v. Boggs, 495 P.2d 321, 80 
Wash.2d 427. 

Use of stolen weapon 

Fla.—Pressley v. State, App., 261 So.2d 522. 

Method of killing 

Alaska—Nicholi v. State, 451 P.2d 351. 

90. IE—People v. Gonzales, 245 N.E2d 791, 107 
IlLAppld 44. 

Mass.—Com. v. White, 232 N.E2d 335,353 Mass. 409, 
cert den. 88 S.Ct. 2039, 391 US. 968, 20 LEd2d 
881. 

Mo.—State v. Anderson, 384 S.W.2d 591. 

S.G—State v. Bullock, 11 S.E2d 657, 235 S.G 356, 
cert gr. 80 S.Ct 959, 362 U.S. 968,4 L.Ed2d 900, 
cert. den. 81 S.Ct 686, 365 U.S. 292, 5 L.Ed.2d 
570. 
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903. U3.—Logan v. Cox, D.GVa^ 317 F.Supp. 61. 
Colo.—Lopez v. People, 488 Pld 892, 175 Colo. 503. 
Fla.—Reddish v. State, 167 Sold 858. 

Ql—People v. Hudson, 270 N.E2d 84, 132 IlLAppld 
454. 

Ky.—Moss v. Com., 332 S.W.2d 650, cert den. 81 S.Ct 
88, 364 U.S. 846, 5 LJBdld 70. 

Va—Timmons v. Com, 129 S.E2d 697, 204 Va. 205. 
Attitude toward police officers 
Cal—People v. Linden, 338 Pld 397, 52 C2d 1, cert 
den. 80 S.CL 127, two cases, 361 U.S. 867, 4 
L,£d.2d 106, cert den. 80 S.Ct 600, 361 U.S. 969, 

4 LEd.2d 549, cert den, 81 S.Ct 94, 364 U.S. 849, 

5 LEd.2d 73. 

Similar activity engaged in on same evening 

S.G—State v. Strickland, 329 S.E2d 759. 
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Mental disorder 

Hawaii—State v. Morahige, 652 P.2d 1119, 65 Haw. 
354. 

91. Cal.—People v. Archerd, 91 Cal.Rptr. 397, 477 
P.2d 421. 3 C.3d 615. 

Ind.—Oteer v. State, 245 N.E.2d 158, 252 Ind. 20. 

Ky.—Hemphill v. Com., 379 S.W.2d 223. 

Pa.—Com. v. Coyle, 203 A.2d 782, 415 Pa. 379. 

Prior beatings in infanticide prosecution 

Ariz.—-State ex rel. Berger v. Superior Court In and For 
Maricopa County, 499 P.2d 152, 108 Ariz. 396. 

91.5. Mo.—State v. Varner, 329 S.W.2d 623, cert, 
den. 81 S.Ct. 468, 365 U.S. 803, 5 L.Ed.2d 460. 

91.10. Cal.—People v. Washington, 80 Cal.Rptr. 567, 
458 P.2d 479, 71 C.2d 1061. 

Ky.—Rose v. Com., 422 S.W.2d 130. 

Or.—State v. Joseph, 451 P 2d 468, 252 Or, 610. 

91.15. U.S.—Application of Ross, D.C.Pa., 228 
F.Supp. 24. 

Cal—People v. Zankich, U Cal.Rptr. 115, 189 GA.2d 
54. 

Ohio-State v. Moorehead, 265 N.E2d 551, 24 Ohio 
St2d 166, vac. in part on oth. grds. 92 S.Q. 2869, 
408 U.S. 938, 33 L.Ed.2d 759. 

92 . U.S.—Wakaksan v. U.S., GA.N.D., 367 F.2d 639, 
cert. den. 87 S.Ct 1312, 386 U.S. 994, 18 L.Ed.2d 
341. 

Wheeler v. Peyton, D.C.Va., 287 F.Supp. 930. 

Alaska— Gafford v. State, 440 P.2d 405. Cert. den. 89 
$.Ct. 996, 393 U.S. 1120, 22 LEd.2d 125. 

Ariz— State v. Schmid, 484 P.2d 187, 107 Ariz. 191. 

Cal.—People v. Clark, 86 CalRptr. 106, 6 GA.2d 
658—People v. Daniels, 93 Cal.Rptr. 628, 16 
C.A.3d 36—People v. Lynn, 94 Cal.Rptr. 16, 16 
C.A.3d 259. 

Colo—BeU v. People, 406 P.2d 681, 158 Colo. 146, cert, 
den. 86 S.Ct. 1964, 384 U.S. 1024, 16 LEd.2d 
1027, reh. den. 87 S.Ct. 23, 385 U.S. 892, 17 
L.Ed.2d 126. 

Fla.—Johnson v. State, 130 So.2d 599—Macklewicz v. 
State, 114 So.2d 684, cert. den. 80 S.Ct. 883, 362 
U.S. 965, 4 L.Ed.2d 879, reh. den. 80 S.Ct. 1083, 
362 U.S. 992, 4 L.Ed.2d 1024. 

Idaho—State v. Dillon, 471 P.2d 553, 93 Idaho 698, 
cert. den. 91 S.Ct. 947, 401 U.S. 942, 28 L.Ed.2d 
223. 

Ill—People v. Lannes, 223 N.E2d 440, 78 IlLApp.2d 
45. 

Ind.—Harms v. State, 295 N.E2d 156, 156 Ind.App. 
123. . , 

Kan.—State v. Masqua, 502 P.2d 728, 210 Kan. 419, 
cert. den. 93 S.Ct. 1939, 411 U.S. 951, 36 LEd.2d 
413. 

Ky.—McGill v. Com., 365 S.W.2d 470—Hemphill v. 
Com., 379 S.WJld 223. 

La.—State v. Rideau, 193 So.2d 264, 249 La. 1111, cert, 
den. 88 S.Ct. 113, 389 U.S. 861, 19 L.Ed.2d 128— 
State v. Reese, 194 So.2d 729, 250 La. 151, cert, 
den. 88 S.Cl 485, 389 U.S. 996, 19 L.Ed.2d 495. 

Md—Veney v. State, 246 AOd 568, 251 Md. 182, cert, 
den. 89 S.Q. 1284, 394 U.S. 948, 22 L.Ed.2d 482. 

Nelson v. State, 245 A.2d 606, 5 Md.App. 109. 

Mass.—Com. v. Stirling, 218 N.E2d 81, 351 Mass. 
68—Com. v. Martin, 257 N.E2d 444, 357 Mass. 
190. 

Minn.—State v. Martin, 197 N.W.2d 219, 293 Minn. 
116. 

Miss.—Ladner v. State, 197 So.2d 257. 

Mo.—State v. Hemphill, 460 S.W.2d 648. 

Neb.—Erving v. State, 116 N.W.2d 7,174 Neb. 90, cert, 
den. 84 S.Ct 151, 375 U.S. 876, 11 L.Ed.2d 121- 
State v. Kirby, 175 N.W.2d 87, 185 Neb. 240. 

N.H—State v. Lavallee, 189 A.2d 475, 104 N.H. 443. 

NJ—State v. Anderson, 173 A.2d 377, 35 NJ. 472. 

N.Y.—People v. Delorio, 308 N.Y.S.2d 131, 33 AD2d 
350. 

Ohio-State v. Strong 196 N.E2d 801, 119 Ohio App. 
31. 

Or.—State v. Tucker, 483 PJd 825, 50 Or. App. 283- 
State v. Capitan, 494 P.2d 443, 8 Or .App. 582. 

22A C J.S. 1986 P.P.—6 


Pa.—Com. v. Raymond, 194 A,2d 150, 412 Pa. 194 
cert. den. 84 SCt. 1930, 377 U.S. 999, 12 L.Ed,2d 
1049, reh. den. S5 SCt. 21, 379 U.S. 873, 13 
L.Ed 2d 80—Com. v. Coyle, 203 A,2d 782,415 Pa. 
379—Com. Schwartz. 285 A.2d 154, 445 Pa 

515. 

Va—Rees v Com., 127 S.E.2d 406, 203 Va. 850, cert, 
den. 83 S.Ct. 1088, 372 U.S. 964, 10 L.Ed.2d 128, 
reh. den. 83 S.Q. 1533, 373 U.S. 947, 10 L.Ed.2d 
702—Timmons v. Com., 129 S.E.2d 697, 204 Va. 
205. 

Wash.—State v. Messinger, 509 P.2d 382, 8 Wash.App 
829, cert. den. 94 S.Q. 1433, 415 U.S. 926, 39 
L.Ed.2d 483. 
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93. in— People v. Brown, 186 N.E.2d 321, 26 Ill. 2d 
308. 

Kan—State v. Masqua, 502 P.2d 728, 210 Kan. 419, 
cert. den. 93 S.Cl 1939, 411 U.S, 931, 36 L.Ed.2d 
413. 

La—State v. Morris, 157 So.2d 728, 245 La. 175—State 
v. Reese, 194 So.2d 729, 250 La. 151, cert. den. 8S 
S.Ct. 485, 389 U.S. 996, 19 LEd.2d 495. 

Evidence inadmissible where tendency to prove 
guilty knowledge lacking 

Ky—Arnett v. Com., 470 S.W.2d 834. 

94. U.S—Lopez v. Pitchess, D.C.Cal., 265 F.Supp. 
136, cert. den. 88 S.Ct. 597, 389 U.S. 1023, 19 
L,Ed.2d 669. 

Cal—People v. Pike, 22 Cal.Rptr 664, 372 P.2d 656, 58 
C.2d 70, cert. den. 83 S.Ct. 324, two cases, 371 U.S. 
941, 9 L.Ed.2d 277—People v. Whitehom, 32 Cal. 
Rptr. 199, 383 P.2d 783, 60 C.2d 256-People v. 
Mosher, 82 CaLRptr. 379, 461 P.2d 659, 1 C.3d 
379. 

Colo—Kostal v. People, 357 P.2d 70, 144 Colo. 505, 
cert. den. 81 S.Ct. 471, 365 U.S. 804, 5 L.Ed.2d 
462. 

Fla.—Hawkins v. State, 206 So.2d 5. 

Griffin v. State, App., 124 Sa2d 38—Dempsey v. 
State, App., 238 So.2d 446. 

Ill—People v. Hexum, 226 N.E2d 877, 83 IU.App.2d 
192, cert dism. 88 S.Q. 1659, 391 U.S. 907, 20 
L.EdJd 422—People v. Hayes, 279 N.E2d 768, 3 
IU.App.3d 1027. 

Iowa-State v. Cunha, 193 N.W.2d 106. 

Kan.—State v. Masqua, 502 P.2d 728, 210 Kan. 419, 
cert. den. 93 S.Ct. 1939, 411 US. 951, 36 L.Ed.2d 
413. 

U-State v. Reese, 194 So.2d 729, 250 La. 151, cert, 
den. 88 S.Ct 485, 389 U.S. 996, 19 LEd.2d 495- 
State v. Bradford, 250 So.2d 375, 259 La. 382. 

Md—Nelson v. State, 245 A.2d 606, 5 MdApp, 109— 
Dyson v. State, 251 A.2d 606, 6 Md.App. 453. 

N.Y—People v. Fasano, 218 N.Y.S.2d 200, 14 A.D.2d 
581, affd. in part, revd. in part on oth. grds. 184 
N.E2d 289, II N.Y.2d 436, 230 N.Y.$.2d 689, on 
remand 240 N.Y.S.2d 957, 18 A.D.2d 1137, affd 
197 N.E2d 532, 14 N.Y.2d 43, 248 N.Y.S.2d 41. 

Or.—State v. Capitan, 494 P.2d 443, 8 Or.App. 58L 

Pa—Com. v. Ross, 195 A.2d 81, 413 Pa. 35-Com. v. 
Gilmore, 288 A.2d 757, 447 Pa. 21. 

Tex.—Garcia v. State, Civ App., 455 S,W.2d 271. 

In connection with robbery 

Ariz.—State v. Akins, 383 P.2d 180, 94 Ariz. 263. 

Cal—People v. Lopez, 32 Cal.Rptr. 424, 384 P,2d 16, 
60 G2d 223, cert den. 84 S.Ct 634, two cases, 375 
U.S. 994, 11 L.Ed.2d 480, reh. den. 84 S.Ct. 794, 
376 U.S. 939, 11 L.Ed.2d 660, reh. den. 84 S.Q. 
800, 376 U.S. 946, 11 LEd.2d 770. 

Ohio—State v. Carver, 285 N.E2d 26, 30 Ohio St.2d 
280, cert, den, 93 S.Q. 542, 409 U.S. 1044, 34 
L.Ed.2d 495. 

Pa—Com. v. Raymond, 194 A.2d 150, 412 Pa. 194, 
cert. den. 84 S.Ct 1930, 377 U.S. 999, 12 L.Ed.2d 
1049, reh. den. 85 S.Q. 21, 379 U.S. 873, 13 
LEd2d 80. 

Tex.—Grayson v. State, Cr., 481 S.W.2d 859. 
Evidence held Inadmissible 
(3) Other evidence. 


Ind— Layton v State, 221 N E.2d 881, 248 Ind. 52, 
uyp. after remand 240 N £.2d 4S9, 251 Ind. 205. 
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943. Position in gang 

Cal —People v Yu, 191 Cal.Rptr. 859, 143 CA.3d 358, 
cert. den. 104 S.Ct. 981, 464 U.S. 1072, 79 L.Ed.2d 
218 

95. U S —Walukwn U.S., CAN D., 367 F.2d 639, 
cert. den. 87 SCt 1312, 386 U.S 994, 18 L.Ed.2d 
341—U.S v. Shaw. C.A Miss., 714 F.2d 544, cert, 
den 104 S Ct 1419, 465 U.S 1067, 79 L.Ed.2d 
744 

Cal—People v Bandhauer, 58 Cal Rptr. 332, 428 P.2d 
900. 66 C.2d 524, cert den. 88 S.Ct. 178, 389 U.S. 
878, !9 L.Ed,2d 167. 

People v Webster, 93 CalRptr. 260, 14 GA.3d 
739 

Colo—Bell v. People, 406 P 2d 681. 158 Colo. 146, cert, 
den. 86 SQ. 1964, 384 U.S. 1024, 16 L.Ed,2d 
1027. reh. den. 87 SCt. 23, 385 U.S. 892, 17 
t.Ed.2d 126. 

Fla—Baker v. State, 241 So.2d 683. 

Bogan v. State, App., 226 So 2d 110. 

Ga—Thurmond v State, 138 S.E.2d 372. 220 Ga. 277. 

Ind.—Greer v. State, 245 N.E2d 158, 252 Ind. 20. 

Ky—Moms v. Com., 411 S.W.2d 678. 

La—State v. Bradford, 250 So.2d 375, 259 La. 382. 

Me—State v. Wyman, 270 A.2d 4eO. 

Md—Tull v. State, 188 A.2d 150, 230 Md. 596—Veney 
v. State. 246 A.2d 568, 251 Md. 182, cert. den. 89 
S.Ct. 1284. 394 U S. <>48. 22 L.Ed 2d 482. 

Miss.—May v. State, 199 So 2d 635, app. after remand 
211 So. 2d 845 

N.C—State v. Christopher. 128 S.E.2d 667, 258 N.C. 
249. 

Or—State v. Joseph, 451 P.2d 468. 252 Or. 610. 

State v. Tucker, 483 P.2d 825. 5 Or.App. 283 

Pa.—Com. v. Coyle. 203 A.2d 782, 415 Pa. 379. 

Tex—Ennquez \ State, Cr„ 429 S.W.id 141 

Wash—State v. Thompson, 364 P 2d 527, 58 Wash.2d 
598, cert. den. 82 S.Ct. 1590, 370 U.S. 945, 8 
L.Ed.2d 811, reh. den. 83 S.Q. 50, 371 U.S. 855, 9 
LEd.2d 94. 

Recklessness of conduct 

Ala—Reeses v. State, Cr.App., 470 So.2d 1374. 

Connection between prior criminal acts and 
present killing prerequisite 

Pa.—Com v. Schwartz, 285 A.2d 154, 445 Pa. 515. 

Robbery 

Ohio—State v. Flonnory, 285 N E2d 726, 31 Ohio St.2d 
124. 

Sexual gratification 

Kan.—State v. Masqua, 502 P 2d 728, 210 Kan. 419, 
cert. den. 93 S.Ct. 1939, 411 U.S. 951, 36 L.Ed.2d 
413. 
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96. Ala.—Sanders v. State, 179 So.2d 35, 278 Ala. 
453. 

Fla—Bogan v. State, App., 226 Sa2d 110, 

N.Y—People v. Delorio, 308 N.Y.S2d 131, 33 A.D.2d 
350. 

N.C—State v. Jecerett, 187 S.E2d 735, 281 N.C 81. 

Or.—State v. Drew, 494 P.2d 270, 8 OrApp. 471. 

Pa—Com. \. Gockley, 192 A.2d 693, 411 Pa. 437— 
Com. v. Coyle, 203 A.2d 782, 415 Pa, 379. 

Tex.—Guerra v. State, Cr., 478 S.W.2d 483. 

To show who commenced difficulty 

Ky—Moss v. Com., 332 S.W.2d 650, cert. den. 81 S.Q. 
88, 364 U.S. 846, 5 L.Ed.2d 70. 

96.5. Pa—Com. v. Coyle, 203 A.2d 782,415 Pa. 379. 

Tex—Thames v. State, Cr., 453 S.W.2d 495, vac. ia 
part on oth. grds., 92 S.Q. 2863, 408 U.S. 937, 33 
L Ed.2d 755, reh. den. 93 S.Q. 177, 409 U.S, 89B, 
34 LEd.2d 156, on remand 490 S.W.2d 828—Gray 
v. State, Cr., 475 S,W.2d 246, 
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97. Anz.—State v. Schroeder, 289 P.2d 255, 95 Anz. 
255, cert. den. 85 S.Ct. 347, 379 U.S. 939, 13 
L.Ed.2d 350. 

Colo.—Segura v. People, 412 P.2d 227, 159 Colo. 371. 

Old.—Grimes v. State, Cr, 365 P2d 739. 

Tenn.—Simmons v State, Cr., 483 S.W 2d 590. 

975. Ala.—Duncan v. State, 176 So 2d 840, 278 Ala. 

145. 

97.10. Cal.—People v. Perry, 103 Cal.Rptr. 161, 499 
P,2d 129. 

98. Ill.—People v. Lannes, 223 N.E2d 440, 78 Ill. 
App.2d 45. 

99. D.C.—Cantrell v. U.S, C.A., 323 F.2d 613, 116 
U.S.App.D.C. 311, cert. den. 84 S.Ct. 973, 376 
U.S. 955, 11 L.Ed.2d 973. 

Fla.—Mackiewicz v. State, 114 So.2d 684, cert. den. 80 
S.Ct. 883, 362 U.S. 965,4 L.Ed.2d 879, reh. den. 80 
S.Ct. 1083, 362 U.S. 992, 4 L.Ed.2d 1024. 

2 . Flight and jail break 

Or.—State v. Jensen, 296 P2d 618, 209 Or. 239, app. 
dism. 77 S.Ct. 329, 352 U.S. 948, 1 L.Ed2d 241, 
reh. den. 77 S.Ct. 388, 352 U S. 990,1 L.Ed.2d 369. 
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4. Ill.—People v. Odum, 188 N.E.2d 720, 27 I11.2d 
237. 

10. Miss.—Reid v. State, 266 So.2d 21. 

Time of other offense held not too remote 

• (1) Miss.—Shorter v. State, 257 So.2d 236. 

Pa.—Com. v. Coyle, 203 A.2d 782, 415 Pa. 379. 

12. Cal.—People v. Spencer, 31 CaLRptr. 782, 383 
P.2d 134, 60 C.2d 64, cert. den. 84 S.Ct. 1924, 377 
U.S. 1007, 12 L.Ed.2d 1055. 

People v. Asher, 78 Cal.Rptr. 885, 273 C.A.2d 
876. 

Colo.—Bustamonte v. People, 401 P.2d 597, 157 Colo. 

146. 

Ky.—Dye v. Com., 477 S.W.2d 805. 

Mo.—State v. Boothe, 485 S.W.2d 11. 

Evidence inadmissible 

Cal.—People v. Beverly, 43 CaLRptr. 743, 233 C.A.2d 
702, cert, den. 86 S.Q. 1937, 384 U.S. 1014, 16 
L.Ed.2d 1035, reh. den. 87 S.Ct. 18, 385 U.S. 891, 
17 LJEd.2d 1035. 
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13, Wash.—State v. Music, 489 P.2d 159, 79 Wash.2d 
699, vac. in part on oth. grds., 92 S.Ct. 2877, 408 
U.S, 940, 33 L,Ed.2d 764. 

135. Evidence inadmissible 

Cal.—People v. Beverly, 43 Cal.Rptr. 743, 233 C.A.2d 
702, cert. den. 86 S.Ct. 1937, 384 U.S. 1014, 16 
L.Ed.2d 1035. Reh. den., 87 S.Ct. 18, 385 U5. 
891, 17 LEd.2d 1035. 

13.10. U5.—U.S. ex reL Thompson v. Price, 258 
F.2d 918, certiorari denied 79 S.Ct. 295, 358 U.S. 
922, 3 LEd.2d 241. 

U.S. ex id. Lowry v. Day, 137 F.Supp. 879. 

Iowa—GJJS. cited in State v. Brown, 113 N.W.2d 286, 
293, 253 Iowa 658. 

Pa.—Cbm. v. Davis, 150 A.2d 863, 396 Pa. 158—Com. 

v. McCoy, 162 A.2d 636,401 Pa. 100. 

Rule applicable notwithstanding: 

(1) Defendant is not a professional criminal 

Pa.—Com. v. Cannon, 123 A.2d 675, 386 Pa. 62, cert 
den. 77 S.Ct. 139, 352 U.S. 898, 1 L.Ed.2d 90. 

(2) Prior crime is not one of sordid passion or atroci¬ 
ty. 

Pa.—Com. v. Cannon, 123 A.2d 675, 386 Pa. 62, cert, 
den. 77 S.Ct. 139, 352 U.S. 898, 1 L.Ed.2d 90. 

(3) Pardon of prior crime. 

Pa.—Com. v. Cannon, 123 A.2d 675, 386 Pa. 62, cert 
den. 77 S.O. 139, 352 U.S. 898. 1 L.Ed.2d 90- 
Com. v. Thompson, 133 A.2d 207, 389 Pa. 382, 
cert den. 78 S.Ct. 77, 3SS U.S. 849, 2 L.Ed.2d 59. 

(4) Probation. 

Pa.—Com. v. Thompson, 133 A.2d 207, 389 Pa. 382, 
oert. den. 7* S.Ct. 77, 355 U.S. 849, 2 LEd.2d 59. 


(5) Suspension of sentence 

Pa.—Com. v. Thompson, 133 A.2d 207, 389 Pa. 382, 
cert. den. 78 S.Ct. 77, 355 U.S. 847, 2 LEd.2d 59. 

14. Ala.—Messer v. State, Cr., 236 So.2d 728, 45 
Ala.App. 718. 

15. Ala.—Smith v. State, 223 So,2d 289, 45 Ala.App. 
48. 

Mo.—State v. Lunsford, 338 S.W.2d 868—State v. Bloc- 
ton, 394 S.W.2d 323.' 

Tex.—Woodard v. State, Cr., 470 S.W.2d 650. 

16. Ala.—Baggett v. State, Cr., 229 So.2d 819, 45 
AlaApp. 320. 

Okl.—Bray v. State, Cr., 450 P.2d 512. 

17. Ariz.—State v. Garcia, 393 P.2d 668, 96 Ariz. 
203. 

Conn.—State v. Hoyeson, 224 A.2d 735, 154 Conn. 302. 
Mo.—State v. Jackson, 446 S.W.2d 627—State v. Bol¬ 
den, 494 S.W.2d 61. 

Tex.—Moss v. State, Cr., 364 S.W.2d 389—Fair v. 

State, Cr., 465 S.W.2d 753. 

173. Tex.—Moss v. State, Cr., 364 S.W.2d 389. 

18. U.S.—Buatte v. U.S., C.A.Ariz., 350 F.2d 389, 
cert. den. 87 S.Ct. 104, 385 U.S. 856, 17 L.Ed.2d 
83. 

Ariz.—State v. Garda, 393 P.2d 668, 96 Ariz. 203. 
Mo.—State v. Lunsford, 338 S.W.2d 868. 

Neb.-Stat v. Murray, 192 N.W.2d 734, 187 Neb. 554. 
Tex.—Moss v. State, Cr.App., 364 S.W.2d 389—'Wood¬ 
ard v. State, Cr., 470 S.W.2d 650. 

§ 691(15). -Intoxicating Li¬ 

quors 
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21. Okl.—Trowbridge v. State, Cr., 502 P.2d 495. 

26. Ky.—Little v. Com., 419 S.W.2d 332. 

Tenn.—Vowell v. State, 341 S.W.2d 735, 207 Term. 598. 

27. Ohio—City of Cincinnati v. Billman, 237 N.E.2d 
403, 14 Ohio App.2d 161. 
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27.5. U.S.—U.S. v. Dryden, CA-Ala, 423 F.2d 1175, 
cert. den. 90 S.Ct. 1869, 398 U.S. 950, 26 LEd.2d 
290. 

Pa.—Com. v. McCullough, 24 Beaver 76. 

29. Ala.—Ramsey v. City of Huntsville, 172 So.2d 
812, 42 AhuApp. 603. 

§ 691(16).-Sale or Fur¬ 

nishing of Liquor 
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38.10. U.S.—Brown v. U.S., CA.Fla, 367 F.2d 144, 
cert. den. 87 S,Ct. 2082, 387 U.S. 947, 18 Ua<L2d 
1334. 

43. Conn.—State v. Davis, Gr-A.D, 186 A.2d 383, 24 
Conn.Sup. 22, 1 Conn.Cir. 361, certification den. 
204 A.2d 934, 150 Conn. 709. 

Where intent not element of offense 

U.S.—Hamilton v. U.S, CA-Aia, 409 F.2d 928. 
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44. Ind.—Schnee v. State, 262 N.E2d 186, 254 Ind. 
661. 

51. U.S.—Sheffield v. U.S., OA-Ga, 381 F.2d 721. 
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63. Iowa—State v. Lelchook, 186 N.W.2d 655. 
Okl.—Laster v. State, Cr., 376 P.2d 635. 

§ 691(17).-Engaging in 

Business of Selling 
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The general rule that evidence of 
other offenses not connected with the 
offense charged is not admissible is 
applicable. 79,5 
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79.5. Okl.—Brannin v. State, Cr., 375 P.2d 276. 

80. Evidence of subsequent sales held admissi¬ 
ble 

U.S.—Woodland v. U.S., C.A.N.M., 347 F.2d 956. 

§ 691(19).-Transportation 

or Importation 
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Evidence of traffic violations com¬ 
mitted by defendant charged with 
transporting .liquor in dry area while 
officers are pursuing him, is admissi¬ 
ble to show legality of arrest and 
search. 99 - 5 

99.5. Tex.—Crayton v. State, 352 S.W.2d 277, 171 
Tex.Cr.R. 593. 

§ 691(20).-Manufacturing 
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3. U.S.-U.S. v. Mills, C.A.Tenn, 440 F.2d 647, cert, 
den. 92 S.Q. ,127, 404 U.S. 837, 30 L.Ed.2d 70. 

3.5. U.S.—U.S. v. Johns, C.A.Ga., 421 F.2d 413, cert, 
den. 90 S.Ct. 1362, 397 U.S. 1041, 25 L.Ed.2d 652. 

§ 691(22).-Unlawful Pos¬ 

sessing or Keeping 

page 862 

25.5. U.S.—U.S. v. Broadnex, C.A.Mich., 346 F.2d 
119, cert. den. 86 S.Ct 539, 382 U.S. 974, 15 
LEd.2d 466. 

29. Tex.—Lacy v. State, Cr., 424 S.W.2d 929. 

29.5. Tex.—Lacy v. State, Cr., 424 S.W.2d 929. 
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42.50. Tex.—Ybarra v. State, Cr., 401 S.W.2d 608. 
43. Okl.—Green v. State, Cr., 385 P.2d 820. 

Tex.—Ybarra v. State, Cr, 401 S.W.2d 608. 
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47. Ark.—Clark v. State, 442 S.W.2d 255, 246 Ark. 
1151. 

§ 691(23). -Kidnapping and Ab¬ 

duction 
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64. CaL—People v. Bird, 16 CaLRptr. 3, 195 C.A.2d 
606. 

Or.—State v. Ellis, 412 P.2d 518, 243 Or. 190. 

663. Trafficking with illegal drugs inadmissi¬ 
ble in child stealing prosecution 
Neb.—State v. Casados, 195 N.W.2d 210, 188 Neb. 91. 

67. U.S.-U.S. v. Frazier, C.A.S.C., 418 F.2d 854. 

Law v. Cox, D.CVa, 329 F.Supp. 849. 

Minn.—State v. Lupino, 129 N.W.2d 294, 268 Minn. 
344, cert. den. 85 S.Ct. 681, 379 U.S. 978, 13 
LEd2d 569. 

Admissible to rebut defense 

Wis.—Parham v. State, 192 N.W.2d 838, 53 Wis.2d 458. 

68. U.S.—Amsler v. U.S, CA.CaL, 381 F-2d 37. 
Ark.—Umbaugh v. State, 463 S.W.2d 634, 250 Ark. 50. 
Cal.—People v. De Georgio, 8 Cal.Rptr. 295, 185 

C.A.2d 413. 

Md.—Laws v. State, 251 A.2d 237, 6 Md.App, 243. 
Minn.—State v. Taylor, 187 N.W.2d 129, 290 Minn. 
515. 

Wash.—State v. Hiimburgs, 472 P.2d 416, 3 Wash.App. 

31. 

Motive 

US.—Reed v. U.S, C.A.Ariz, 364 F.2d 630, cert. den. 

87 SXX 878, 386 U.S. 918, 17 L.Ed.2d 789. 
Mich.—People v. Burke, T96 N.W.2d 830, 38 Mich. 
App. 617. 
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70. Evidence of bank robbery in prosecution 
for kidnapping bank personnel 

Mich.—People v. Carter, 197 N.W.2d 57, 387 Mich. 
397. 

N.C.—State v. Cox, 188 S.E.2d 356, 281 N.C. 275. 

Questioning victim about looking at photo¬ 
graphs at police station 

Tex.— Gill v. State, Cr., 479 S.W.2d 289. 

70J. Cal.—People v. Paxton, 62 CaLRptr. 770, 255 
GA.2d 62. 

71. U.S—Loux v. U.S., CAWash., 389 F.2d 911, 
cert. den. 89 S.Ct. 151, 393 U.S. 867, 21 L.Ed.2d 
135, cert. den. 89 S.Ct. 156, 393 U.S. 869, 21 

L.Ed.2d 138. 

Cal— People v. Crisafi, 10 Cal.Rptr. 155, 187 CA.2d 
700. 

Minn.— State v. Taylor, 187 N.W,2d 129, 290 Minn. 
515. 

72. Neb.—State v. Randall, 193 N.W.2d 766, 187 
Neb. 743. 

77. Ark.—Umbaugh v. State, 463 S.W.2d 634, 250 
Ark. 50. 
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8L La.—State v. Garrison, 154 So.2d 400, 244 La. 
787, revd. on oth. grds. 85 S.Ct 209, 379 U.S. 64, 
13 L.Ed.2d 125. 

§ 691(25). — Narcotics 

87.50. Cal.—People v. Soto, 53 Cal.Rptr. 832, 245 
GA.2d 401. 

Evidence held not to disclose other offenses 

Ariz.—State v. Gortarez, 402 P.2d 992, 98 Ariz. 160. 

87.55. U.S.—U.S. v. Masters, GAAriz., 450 F.2d 
866, cert. den. 92 S.Ct 1329, 405 U.S. 1044, 31 
L.Ed.2d 587. 

Ariz.—State v. Hunt 370 P.2d 640,91 Ariz. 145—State 
v. Gortarez, 393 P.2d 670, 96 Ariz. 206. 

Cal.—People v. Castro, 18 CaLRptr. 678, 199 CA.2d 
159—People v. Santa Maria, 24 CaLRptr. 492, 207 
C.A.2d 306. 

D.C.—Hansford v. U.S., GA., 303 F.2d 219, 112 U.S. 
App.D.G 359—Freeman v. U.S., GA., 322 F.2d 
426, 116 U.$App.D.C. 213. 

Ill—:People v. Meid, 264 N.E.2d 209, 130 Dl.App.2d 
482. 

Nev.-Fainnan v. State, 425 P.2d 342, 83 Nev. 137. 

N.Y—People v. Outler, 296 N.Y.S.2d 112, 31 AD.2d 
639-People v. La Fontaine, 332 N.Y.S.2d 57, 39 
AD.2d 734-People v. Mapp, 333 N.Y.S.2d 539, 
39 AD.2d 968. 

Okl.—Riddle v. State, Cr., 373 P.2d 832—Frazier v. 
State, Cr., 488 P.2d 613. 

Va—Boyd v. Com., 189 S.E2d 359, 213 Va. 51 

Wash-State v. Sulcsld, 406 P.2d 613, 67 Wash.2d 45. 

Evidence held not to disclose other offense 

Tex—Gonzales v. State, Cr„ 410 S.W.2d 435, cert den. 
87 S.Ct 2044> 387 U.S. 925, 18 LEd.2d 981 

Prior use of heroin in prosecution for possession 
thereof 

Or.—State v. Davis, 496 Pld 923, 9 OrApp. 412. 

Sale or possession of martyuana in prosecution 
relating to LSD 

Ark—Sweatt v. State, 473 S.Wld 913, 251 Ark. 650. 

Wash.—State v. Portrey, 492 P.2d 1050, 6 WashApp. 
380. 

87.60. U.S.—U.S. v. Armone, GA.N.Y., 363 F.2d 
385, cert den. 87 S.Q. 391, 391 398, 385 U.S. 
957, 17 LEd.2d 303. 

88. CaL—People v. Kadison, 52 CaLRptr. 114, 243 
CA.2d 162—People v. Slade, 70 Cal.Rptr. 321, 
264 GA2d 188. 

N.Y—People v. Roberts, 272 N.Y.S.2d 625,26 A.D.2d 
655. 

M. Ariz.—State v. Garda, 397 Pld 214, 97 Ariz. 
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89.15, Fla.—Denson v, State, App., 264 So.2d 442 
89.20. U.S—Enriquez v. U.S., C.A.Cal., 314 F.2d 
703. 

Mo.—State v Reed, 447 S.W.2d 533. 

8935. U.S—Smith v. U.S., C.A.Fla., 357 F.2d 486. 
Ariz.—State v. Gortarez, 393 P.2d 670, 96 Ariz. 206. 

State v. Farrell, 399 P.2d 915, 1 ArizApp. 112. 
Cal—People v. Von Latta, 65 Cal.Rptr. 651, 258 
C.A.2d 329. 

Colo—Marquez v. People, 450 P.2d 349, 168 Colo. 219. 
Ill—People v. Galloway, 192 N.E.2d 370, 28 Illld 355, 
cert den. 84 S.Ct. 665, 376 U.S. 910, 11 L.Ed.2d 
608—People v. Cole, 194 N.R2d 269, 29 IU.2d 501. 

People v. Bliss, 222 N.R2d 57, 76 HlApp.2d 
232. 

N.G—State v. Cazarres, 183 S.E2d 807, 12 N.C.App. 
580. 

Tex—Jones v. State, Cr., 472 S.W.2d 529. 

Wash.—State v. Morris, 422 P.2d 27, 70 Wash.2d 27- 
State v. Jordan, 487 P.2d 617, 79 Wash.2d 480. 
Probable cause for search 
Fla.—Bell v. State, App„ 178 So 2d 131. 

La.—State v. Franklin, App. 4 Cir., 449 Sa2d 63. 

Videotaped recordings 

U.S—U.S. v. Cole, C.AFIa., 755 F.2d 748. 

U.S—U.S. v. Cole, GA. Fla., 755 F.2d 748. 
Arrangement for sale on subsequent occasion 
Ill—People v. Reed, 173 N.E2d 422, 21 U1.2d 416, 
cert. den. 82 S.Ct. 606, 368 U.S. 99a 7 L.Ed.2d 
527. * 

89.40. Ariz.—State v. Rivera, 445 P.2d 434, 103 Ariz. 
458, cert. den. 89 S.C*. 1790, 395 U.S. 929, 23 
L.Ed.2d 248. 

Cal—People v. Rodriguez, 52 Cal.Rptr. 643, 243 
CA.2d 522. 

Wash.—State v. Morris, 422 P.2d 27, 70 Wasb.2d 27. 

Willfulness 

Nev—Mayer v. State, 470 P.2d 42a 86 Nev. 466. 
89.45. Conn.—State v. Mortoro, 279 A.2d 546, 160 
Conn. 378. 

Wash.—State v. Jordan, 487 P.2d 617, 79 Washed 480. 

Admissible to contradict testimony of defendant 
on own behalf 

Cal—People v. Thompson, 101 CalJtptr. 683, 25 
CA.3d 132. 

Rebuttal of defense of duress 
N.Y—People v. Calvano, 282 N.E2d 322, 30 N.Y.2d 
199, 331 N.Y.S.2d 430. 

Rebuttal of defense of entrapment 
Ala.—Tucker v. State, Cr.App., 429 Sold 1165. 
Rebuttal of defense of agency 
N.Y—People v. Smith, 477 N.Y.S.2d 917, 103 A.D.2d 
859. 

90. U.S.—Craft v. U.S., GACal., 403 F.2d 360. 
Cal—People v. Smith, 8 Cal.Rptr. 581,185 C,A2d 638. 
Colo—Kennaid v. People, 465 P.2d 509, 171 Colo. 194. 
HI-People v. Smith, 202 N.E2d 63, 52 Hl.App.2d 321. 

91. Marihuana smuggling and related offenses 
prosecutions 

U^—U.S. V. Van Poyck, GAFla., 464 F.2d 575, affd. 
488 F.2d 551. 

9W. U.S—U.S, v. Costa, C.AGa., 691 F.2d 1358. 

92. U.S—Reid v. U.S., CA.Or., 334 F.2d 915. 

CaL—People v. Lenear, 39 CaLRptr. 684, 228 C.A2d 
733. 

Mich—People v. Gould, 199 N.WJid 573, 40 Mich. 
App. 689. 

Nev—Mayer v. State, 470 P.2d 42a 86 Nev. 466. 
Tex—Robins v. State, Cr., 387 S.W.2d 62, cert den. 86 
S.Ct. 443, 382 U.S. 961, 15 L.EtL2d 364. 

Stolen narcotics 

(2) Other matters. 

Mo.—State v. Knicker, 366 S.W.2d 400. 

Wash.—State v. Vindhurst, 388 P.2d 552, 63 Wash.2d 
607. 


93. U.S—U.S. v. Crawford, C.A.Mian., 438 F.2d 44! 
-Clack v. Reid, C.ALa., 441 F.2d 801, 

U.S. v. Cisneros, D.C.CaL, 191 F.Supp. 924, 
affd., C.A, 122 F.2d 948. 

Ariz—Stale v. Tacon, 488 P.2d 973, 107 Ariz. 353, 
cert. dism. 93 S.Ct. 998, 410 U.S. 351, 35 L.Ed.2d 
346. 

Cal—People v. Garcia, 20 Cal.Rptr. 242, 201 GA.2d 
589—People v. Smith, 45 Cal.Rptr. 310, 235 
GA.2d 462—People v. Hill, 96 Cal.Rptr. 813, 19 
C.A.3d 306-People v. Hernandez, 96 CaLRptr. 
854, 19 C.A3d 411. 

I1L—CJLS. cited la People v. Lewerenz, 181 N.E2d 99, 
101, 24 IlL2d 295, 93 AL.R.2d 1092. 

People v. Wilson, 245 N.E2d 57, 105 IlLAppld 
216, affd. 263 N.E2d 856, 46 QL2d 376-People v. 
McMillan, 264 N.E2d 554, 130 Hl.App.2d 633. 
Kan—State v. Whiter*, 481 P.2d 992, 206 Kan. 770. 
La.—State v. KreDer, 233 So.2d 906, 255 La. 982—State 
v. Smith, 244 $ 0 . 2 d 824, 257 La. 896. 

Mich.—People v. Anderson, 163 N.W.2d 793, 13 Mich. 
App. 247. 

Mont—State v. Frates, 5Q3 P.2d 47, 160 Mont. 431. 
Nev—Wallace v. State, 359 P.2d 749, 77 Nev. 123— 
Mayer v. State, 470 P.2d 420, 86 Nev. 466. 

Or.—State v. O’Brien, 485 P.2d 434, 6 Or.App. 34, reh. 
den. 486 P.2d 592, 6 OrApp. 34, affd., Sup., 496 
P.2d 191, 262 Or. 30-State v. Lehmann, 488 P.2d 
1383, 6 Or.App. 600 

Tenn—State v. Elendt, CrApp., 654 S.W.2d 411. 
Tex.—Gonzales v. State, Cr., 410 S.W.2d 435, cert. den. 

87 S.Ct 2044, 387 U.S. 925, 18 LEd-2d 981 
Utah—State v. Perkins, 432 P.2d 5a 19 Utah2d 421. 
Wash—State v. Hames, 446 P.2d 344, 74 Washed 721. 
State v. Woodall, 491 P.2d 680, 5 WashApp. 
901. 

Wis—State v. Midell, 159 N.W.2d 614, 39 Wis.2d 733. 

Where intent is not in issue, etc. 

Ariz.—State v. Hays, 496 P.2d 628, 17 ArizApp. 201 
Intent or state of mind 
U.S.—U.S. V. Adams, C.A.N.Y., 385 F 2d 548. 
Admissibility under statute includes completed 
or uncompleted acts 

Mich—People v. Peck, 197 N.W.2d 346, 39 MichApp. 
150. 

Evidence from search admissible to prove intent 
to violate law 

U.S.—U.S. v." Warren, GAN.Y., 453 F.2d 738, cert, 
den. 92 S.Q. 2040, 406 U.S. 944, 32 L.Ed.2d 331. 

Marihuana smuggling and related offenses pros¬ 
ecutions 

U.S—U.S. V. Hasley, GA.CaL, 465 F.2d 968. 

Rule applied to offense punishable under old 
statute since changed 

La.—State v. Dudek, 268 So.2d 217, 263 La. 258. 
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93,5. I1L—People v. Lewerenz, 181 N.E2d 99, 24 
IH.2d 295, 93 A.L.R.2d 1091 

94. U.S.—Craft v. U.S., C.ACaL, 403 F.2d 360-U.S. 
v. Lewis, CAMinn., 423 F.2d 457, cert den. 91 
S.Ct. 146, 400 U.S. 905, 27 LEd.2d 142—U^. v. 
Samud, C.AVa., 431 F.2d 610, app. after remand 
433 F.2d 663, cert. den. 91 S.CL 964, 401 U.S. 
946, 28 LEd.2d 229. 

Cal—People v. Hffl, 96 CaLRptr. 813,19 GA.3d 306- 
People v. Hernandez, 96 CaLRptr. 854, 19 GA.3d 
411, 

Ga—Qyan v. State, 192 S.R2d 417, 126 GaApp. 779. 
IU.—GJ.S. cited in People v. Lewerenz, 181 N.E2d 99, 
101, 24 I11.2d 295, 93 AL.RJ2d 1091 
People v. Wilson, 245 N.E2d 57, 105 IILApp.2d 
216, affd. 263 N.E2d 856, 46 IU.2d 376. 

Kan.—State v. Whiter*, 481 P.2d 992, 206 Kan. 770. 
Ky—Edwards v. Com., 489 EW.2d 23. 

Mich.—People v. Anderson, 163 N.WJd 793,13 Mich. 
App. 247. 

NJ—State v. Homer, 206 A.2d 90S, 86 NJ.Super. 351. 
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Or.—State v. O’Brien, 485 P.2d 434, 6 Or.App. 34, reh. 
den. 486 P.2d 592, 6 Or.App. 34, afTd., Sup., 496 
P.2d 191, 262 Or. 30. 

Tex.—Clark v. State, Cr„ 398 S.W.2d 763. Cert. den. 
87 S.Ct. 722, 385 U.S. 1011, 17 L.Ed.2d 549. 

Wash.—Sute v. Woodall, 491 P.2d 680, 5 Wash.App, 
901. 

95. U.S.—Clack v. Reid, GA.La., 441 F.2d 801. 

Ariz.—Sute v. Turner, 455 P.2d 443, 104 Ariz. 469. 

Suu v. Womack, 431 P.2d 908,6 Ariz-App. 267. 

CaL—People v. Gregg, 71 Cal.Rptr. 92a 266 C.A.2d 
389—People v. Thompson, 101 Cal.Rptr. 683, 25 
CA.3d 132. 

ID.— CJS. cited In People v. Lewerenz, 181 N.E2d 99, 
101, 24 IH2d 295, 93 A.L.R.2d 1092. 

People v. Wilson, 245 N.R2d 57, 105 Hl.App.2d 
216, affd. 263 N.Eld 856, 46 IU.2d 376. 

La.—Sute v. Richard, 158 So.2d 828, 245 La. 465- 
State v. Kreller, 233 So.2d 906. 255 La. 982 

Mo.—State v. Pilchak, App., 655 S.W.2d 646. 

Nev.—Overton v. State, 370 P.2d 677, 78 Nev. 198- 
Fox v. State, 491 F.2d 721, 87 Nev. 591. 

N.C—State v. Johnson, 185 S.R2d 423, 13 N.CApp. 
323, cert, allowed 186 S.R2d 926, 280 N.CApp. 
724, app. dism. 191 S.R2d 364, 281 N.C 761. 

Tex.—Mcdanahan v. State, Cr., 394 S.W.2d 499. 

Role applied to offense punishable under old 
statute since changed 

La.—State v. Dudek, 268 So.2d 217, 263 La. 258. 

95.5. Marihuana smug gling and related of- 
. fenses prosecutions 

U.S.—US. v. Castro-Castro, C.A.Cal., 464 F.2d 336, 
cert. den. 93 S.Ct 971, 410 U.S. 916, 35 L.Ed.2d 
278. 

CaL—People v. Sykes, 47 CaLRptr. 596, 235 C.A.2d 
156—People v. Stewart, 50 Cal.Rptr. 630, 241 
CA.2d 509. 

Ill—People v. Smith, 231 N.R2d 185, 38 HL2d 237- 
People v. Wilson, 263 N.R2d 856, 46 I11.2d 376. 

Nev.—Lindsay v. Sute, 478 P.2d 1022, 87 Nev. 1. 

Wash.—State v. Hink, 492 P.2d 1053, 6 Wash. App. 374. 

95.10. Inadmissible when knowledge not gen¬ 
uinely controverted issue 

Or.—State v. Bowen, 492 P.2d 480, 7 Or.App. 629. 

95.15. Ohio—Sute v. Conley, 288 N.R2d 296, 32 
Ohio Appld 54. 

Admissible to show intentional possession 

La.—State v. Oouatre, 264 So.2d 595, 262 La. 651. 

96. US—US. v. Turner, GA.HL, 423 Fid 481, cert, 
den. 90 S.CL 2183, 398 U.S. 967, 26 L.Ed.2d 
552—U.S. v. Bagby, CA.Or., 41 F.2d 920—U.S. 
v. O’Leary, CAPa., 739 F.2d 135, cert. den. 105 
S.Ct 782, 83 LEd.2d 776. 

HL—People v. Steele, 174 N.R2d 848, 22 HL2d 142. 

People v. Bratu. 259 N.Eld 598, 123 Hl.App.2d 
92. 

Ky.—Edwards v. Com., 489 S.Wld 23. 

Nev.—Mayer v. Sute, 470 Pld 42a 86 Nev. 466. 

Tex.—Franco v. State, Or., 491 S.Wld 876. 

Wash.—State v. Bell, 508 P.2d 1398, 8 Wash.App. 670, 
afTd. 518 Pld 696, 83 Wash.2d 383. 

9S. US.—US. v. Cooper, CAMfch., 321 F.2d 456— 
US v. Owens, GA.HL, 346 Fid 329, cert. den. 86 
S.Q. 163, 382 U.S. 878, 15 L.Ed.2d 119—US. v. 
Simon, GAMimu, 453 F.2d 111. 

Ariz.—State v. Turner, 455 P.2d 443, 104 Ariz. 469. 

Me.—State v. Allen, 292 Aid 167. 

NJ.—Sute v. White, 207 A Id 178, 86 NJ.Super. 410. 

N.Y.—People v. Calvano, 282 NEld 322, 30 N.Y.2d 
199, 331 N.Y.Sld 43a 

OkL—Watson v. Sute, Cr., 382 Pld 449. 

S^.—State v. Williams, 173 N.W.2d 889, 84 SJ>. 547. 

Utah-Stete v. Perkins, 432 P.2d 5a 19 Utah2d 421— 
State v. Kasai, 495 P.2d 1265, 27 Utah2d 326. 

Held not relevant to entrapment issne 

US —De Jong v. UA, CACaL, 38! F.2d 725. 
Pradispofition to commit c har ged offense ad* 
■riaeihle to rebat indncement evidence. 

Mam—Com. v. Miller, 282 N.Eld 394, 361 Mass. 644. 


99. U.S.—Robinson v. U.S., C.A.Okl., 366 F.2d 575, 
cert. den. 87 S.Ct. 717, 385 U.S. 1009, 17 L.Ed.2d 
547. 

Ariz.—Sute v. Vallejos, 358 P.2d 178, 89 Anz. 76— 
State v. McGilbry, 392 P.2d 297, 96 Ariz. 84— 
Sute v. Turner, 455 P.2d 443—Sute v. Tacon, 488 
P.2d 973, 107 Ariz. 353, cert. dism. 93 S.Ct. 998, 
410 U.S. 351, 35 L.Ed.2d 346. 

Cal.—People v. Griffin, 26 Cal.Rptr. 311, 209 C.A2d 
557—People y. Hernandez, 96 CaLRptr. 854, 19 
CA3d 411—People v. Lawrence, 101 Cal.Rptr. 
671, 25 CA-3d 213. 

Ga.—Gyatt v. State, 192 S.E.2d 417, 126 GaApp. 779. 

La.—Sute v. Kreller, 233 So.2d 906, 255 La. 982. 

Md.—Mason v. Sute, 280 A2d 753, 12 Md.App. 655. 

Mich.—People v. Harper, 197 N.W.2d 338, 39 Mich. 
App. 134. 

Old—Bradley v. Sute, Cr., 485 P.2d 767. 

Pa.—Com. v. Gomino, 188 A.2d 784, 200 Pa.Super. 
160, cert. den. 84 S.Ct. 136, 375 U.S. 865, 11 
L.Ed.2d 92. 

Tex.—McClanahan v. State, Cr., 394 S.W.2d 499— 
Clark v. State, Cr., 398 S.W.2d 763, cert. den. 87 
S.Ct. 722, 385 US. 1011, 17 L.Ed.2d 549. 

Wash-State v. Hames, 446 P.2d 344, 74 Wash.2d 721. 

SUte v. Woodall, 491 Pld 680, 5 Wash.App. 
901. 

Wis—SUtt v. Midell, 159 N.W.2d 614, 39 Wis.2d 733. 

Rule applied to offenses punishable under old 
statute since changed 

La—SUte v. Dudek, 268 So.2d 217, 263 La. 258. 

1. Anz.— SUU v. Villavicencio, 3$ 8 P.2d 245, 95 Ariz. 
199—Sute v. George, 390 P.2d 899, 95 Ariz. 366. 

Cal—People v. Marshall, 37 Cal.Rptr. 887, 226 C.A.2d 
243. 

La—Sute v. Maney, 135 So.2d 473, 242 La. 223. 

Tex.—Spencer v. State, Cr., 466 S.W.2d 749. 

1.5. HI.—GJJS. cited In People v. Lewerenz, 181 
N.R2d 99, 101, 24 IlL2d 295, 93 AL.R.2d 1092. 

1.10. U.S.—U.S. v. Lee, C.A.N.Y., 292 F.2d 499— 
U.S. v. Rivera, CA.H1., 437 F.2d 879, cert den. 91 
S.Ct 1638, 402 U.S. 947, 29 LEdld 115. 

ID—People v. Wilson. 263 N.E2d 856, 46 IIL2d 376. 

Md—Kane v. Sute, 280 A.2d 9, 12 MdApp. 466. 

Wash.—Sute v. Hames, 446 P.2d 344, 74 Wash.2d 721. 

Marihuana smuggling and related offenses pros¬ 
ecutions 

U.S—U.S. v. Rodriguez, C.A.Cal., 459 F.2d 983, cert, 
den. 93 S.Ct. 158, 409 U.S. 865, 34 L.Ed.2d 113. 
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1 JO. U.S—U.S. v. Smith, CAN.Y., 343 F.2d 607— 
US. v. Lewis, CA.Minn., 423 F.2d 457. 

Cal—People v. Soto, 53 Cal.Rptr. 832, 245 CA2d 401. 

Ga.—Qyatt v. Sute, 192 S.R2d 417, 126 GaApp. 779. 

HL—People v. Lewis, 198 N.R2d 812, 30 HL2d 617. 

Pa.—Com. v. Gomino, 188 A.2d 784, 200 PaSuper. 
160, cert. den. 84 S.Ct. 136, 375 U.S, 865, 11 
LEd.2d 92. 

Tex.—Clark v. State, Cr., 398 S.W.2d 763. Cert den. 
87 S.CL 722, 385 U.S. 1011, 17 L.Ed.2d 549. 

Identification exception inapplicable where pri¬ 
or offense disconnected with present 

Mo.—Sute v. Carter, 475 S.W.2d 85. 

1.30. U.S—Reid v. US, GA.Or., 334 F.2d 915— 
US v. Stadter, CAN.Y., 336 Fid 326, cert den. 
85 S.Ct. 1028, two cases, 380 U.S. 945, 13 LEdld 
964, and 85 S.Ct 1029, 380 US. 945, 13 L.Ed.2d 
964—Ellis v. U.S., C.AMinn., 353 F.2d 402. 

CaL—People v. Stewart 50 Cal.Rptr. 63a 241 GA.2d 
509. 

HI—People v. Cole, 194 N.R2d 269, 29 HL2d 501. 

Evidence inadmissible to show mere disposition 
to deal in illicit drugs 

N.C.—SUte v. Weldon, 333 S.R2d 701, 314 N.G 401, 
disapproving Sute v. Richardson, 36 N.CApp. 
373, 243 S.E2d 918. 


22A CJS 242 

Evidence inadmissible as merely showing pro¬ 
pensity to commit crime charged 

III—People v. Bryant 274 N.R2d 491, 1 Dl.App.3d 
428. 

N.Y—People v. Mapp, 333 N.Y.S.2d 539, 39 A.D.2d 
968. 

2. U.S—U.S. v. Owens, C.A.I11., 346 F.2d 329, cert 
den. 86 S.Ct. 163, 382 U.S. 878, 15 L.Ed.2d 
119—U.S. v. Freeman, C.A.C 0 I 0 ., 412 F.2d 1181. 

NJ.—SUte v. White, 207 Aid 178, 86 N.J.Super. 410, 

Similar sale to another officer admissible on 
intent issue 

U.S—U.S. v. Brown, C.A.Minn., 453 F.2d 101, cert, 
den. 92 S.Ct 1205, 405 U.S. 978, 31 L.Ed.2d 253. 

3.10. U.S—US. v. Phillips, C.A.I1L, 401 F.2d 301. 

§ 691(27). -Perjury and Subor¬ 

nation of Perjury 

7. U.S.—U.S. V. Birns, CAOhio, 395 F.2d 943. 

U.S. v. Laureffi, D.GPa., 187 F.Supp. 3a affd., 
GA., 293 F.2d 830, cert. den. 82 S.Ct. 406, 368 
U.S. 961, 7 L.Ed.2d 392. 

W.Va—State v. Crowder, 123 S.E.2d 42, 146 W.Va. 
810. 

Other crime not shown 

(2) Other matters. 

Iowa—Sute v. Thompson, 117 N.W.2d 514, 254 Iowa 
331. 
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8. U.S.—U.S. v. Gremiffion, CALa., 464 F.2d 901, 

cert. den. 93 S.Q. 683, 409 U.S. 1085, 34 L.Ed.2d 
672. 

10. U.S.—U.S. v. Edwards, GA.Mo., 443 F.2d 1286, 
cert. den. 92 S.Ct 295, 404 U.S. 944, 30 L.Ed.2d 
259. 

It U.S.—US. V. Freedman, C.A.N.Y., 445 F.2d 
1220 . 

N.Y—People v. Fiore, 237 N.Y.S.2d 698, 12 N.Y.2d 
188, 188 N.E.2d 130. 

12. N.Y—People v. Fiore, 237 N.Y.S.2d 698, 12 
N.Y.2d 188, 188 N.R2d 130. 

13. Cal—People v. Rosoto, 23 Cal.Rptr. 779, 373 
P.2d 867, 58 G2d 304, cert den. 83 S.Ct. 950, 372 
U.S. 952, 9 L.Ed.2d 977, and 83 S.CL 953, 372 
U.S. 955, 9 L.Ed.2d 978, sUy of execution den. 83 
S.Ct 1788, 11 L.Ed.2d 15. 

N.Y—People v. Fiore, 237 N.Y.S.2d 698, 12 N.Y.2d 
188.J88 N.E.2d 130. 
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18.15. U.S.—U.S. v. Sweig, CAN.Y., 441 F.2d 114, 
cert. den. 91 S.Ct. 2256, 403 U.S. 932, 29 LEdld 
711. 

§ 691(28). -Robbery 

19. U.S—Mares v. U.S., GA.C 0 I 0 ., 383 F.2d 805, 
app. after remand 409 F.2d 1083, cert. den. 89 
S.Ct 1314, 394 U.S. 963, 22 L.Ed.2d 564. 

Ala—Belle-Isle v. Stole, 217 So.2d 55a 44 AlaApp. 
598. 

Ariz.—State v. Moore, 495 P.2d 445, 108 Ariz. 215. 

Ark.—Gray v. State, 469 S.W.2d 123, 250 Ark. 841 

Cal—People v. Vamum, 59 CaLRptr. 108, 427 P.2d 
772, 66 G2d 808, app. dism., cert den. 88 S.Ct. 
1208, 390 U.S. 529, 20 L,Edld 86—People v. 
Banks, 84 Cal-Rptr. 367,465 P.2d 263,2 G3d 127. 

Fla.—Green v. State, App., 190 So.2d 41 

Ga.—Williams v. State, 190 S.E2d 807, 126 GaApp. 
302. 

DL—People v. Jennings, 233 N.E2d 763, 91 lll.Appld 
261. 

Ky—Bell v. Com., 404 S.W.2d 461 

La—State v. Richey, 249 Sold 143, 258 La. 1094. 

NJ,—State v. Wade, 282 A.2d 763, 116 NJ.Super: 449. 

Mo—State v. Hudson, 478 S.W.2d 281. 

N.Y—People v. Johnson, 203 N.Y.S.2d 809, 8 N.Y.2d 
183, 168 N.Eld 641, cert. den. 81 S.Ct. 228, 364 
U.S. 897, 5 L.Ed.2d 191. 
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People v. Frazier, 248 N.Y.S.2d 846, 20 A.D.2d 
875—People v. Davis, 285 N.Y.S.2d 719, 29 
A.D.2d 556. 

Pa.—Com. v. Troweiy, 235 A.2d 171, 211 Pa.Super. 
171. 

Com. ex rel. Clark v. Maroney, 113 P.L.J. 99. 
Tex.—Hafti v. State, Cr., 416 S.W.2d 824, app. after 
remand 487 $.W.2d 745. 

Wash.—State v. Mack, 490 P,2d 1303, 80 Wash.2d 19. 

Arrest for other crimes 

U.S.—Lyda v. U.S., C,A.CaL, 321 F.2d 788. 

Ill—People v. Hudson, 287 N.E2d 297, 7 Ill App.3d 
333. 

Okl.—Perrymore v. State, Cr„ 366 P.2d 770 
Evidence held not to disclose other offense 
U.S.—Feyrer v. U.S, C.A.Wash., 314 F.2d 110. 

Mich.—People v. Heading, 197 N.W.2d 325, 39 Mich. 
App. 126. 

Mo.—State v. Taylor, 408 $.W.2d 8. 

Tex.—Laymond v. State, Cr., 401 S.W.2d 600. 

Admission without limiting instructions errone¬ 
ous 

Mich.—People v. Fletcher, 198 N.W.2d 792, 39 Mich. 
App. 687. 

19.5. Mich.—People v. Fletcher* 198 N.W.2d 792, 39 
Mich-App. 687. 

* Inadmissible where prejudicial effect would out¬ 
weigh probative value 

Or.—State v. Zimmerlee, 492 P.2d 795, 261 Or. 49. 
19.10. Cal.—People v. McCoy, 8 CaLRptr. 70, 185 
GA.2d 98—People v. Crawford, 78 Cal-Rptr 628, 
273 CA.2d 868. 

Ga.—Baldwin v. State, 315 S.E2d 289, 169 Ga.App. 
775. 

La.—State v. Prieur, 277 So.2d 126. 

Ky.—Pankey v. Com., 485 S.W.2d 513. 

20. Cal.—People v, Haston, 70 CaLRptr. 419, 444 
P.2d 91, 69 C.2d 233. 

Colo.—Tanksley v. People, 464 P.2d 862, 171 Colo. 77. 
Fla.—Feldman v. State, App., 212 So.2d 21. 

I1L—People v. April, 239 N.E2d 285, 97 Hl.App.2d 
1—People v. Akins, 240 N.E-2d 237, 98 Bl.App.2d 
281—People v. Townsend, 250 N.E.2d 169, Ill 
Bl.App.2d 316. 

Kan.—State v. Pierce, 490 R2d 584, 208 Kan. 19. 
La.—State v. Montegut, 243 So.2d 793, 257 La. 670. 
Mo.—State v. Romprcy, 339 S.W.2d 746—State v. Sha- 
bazz, 467 S.W.2d 909. 

Neb.—State v. Sharp, 168 N.W.2d 267, 184 Neb. 411. 
N.Y.—People v. Hurst, 216 N.Y.SJd 388, 13 A.D.2d 
821, affd. 224 N.Y.S.2d 20, 10 N.Y.2d 939, 179 
N.R2d 861. 

Old.—Buchanan v. State, 483 P.2d 1180. 

Schneider v. State, Cr. t 501 P.2d 868. 

Or.—State v. Lee, 485 P.2d 660, S Or.App. 431. 

S.C—State v. Miller, 190 S.E2d 23, 258 S.C. 573. 
Tenn.—Coffman v. State, Cr., 466 S.W.2d 241, 3 Term. 
CrApp. 634, cert. den. 92 S.Ct 689, 404 U.S. 1019, 
30 LEdJd 668. 

Tex.—Cox. v. State, 338 S.W.2d 711, 170 Tex,Cf.R. 
128—Alajandro v. State, Cr., 394 S.W.2d 523- 
Webb v. State, Cr. 472 S.W.2d 760. 

Utah-State v. Underwood, 479 P,2d 794, 25 Ut«h2d 
234. 
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21* U.S.—Hanks v. U.S., GA.Kanu, 388 F.2d 171, 
cert den. 89 S.Ct 144, 393 U.S. 863, 21 EEd.2d 
131, reh. den. 89 S.Q. 304, 393 U.S. 947, 21 
L.Ed.2d 287. 

Ga.—Banks v. State, App., 314 S.E2d 480, 169 Ga. 
App. 645. 

Theft of automobile as part of robbery 
Ind.—Grimes v. State, 280 N.E.2d 575, 258 Ind. 257. 
Tex.—Graham v. State, Cr. 422 S.W.2d 922-Woods v. 
State, Cr., 480 S.W.2d 664. 

Admissible to show continuity of offense 
La.—State v. Carney, 257 So.2d 687, 260 La. 995. 


22. US.—US. v. Persico, C.A.N.Y.. 425 F2d 1375. 
cert. den. 91 S.Ct. 102, two cases, 400 US. 869, 27 
L.Ed.2d 108. 

CaL—People v. Crawford, 66 Cal.Rptr. 527, 259 C.A2d 
874. 

N.G—State v. Engle, 167 S.E2d 864, 5 N.C.App. 501. 

23. 111.—People v. Carver, 222 N.E2d 17, 77 I1L 
App.2d 247. 

23 3. Okl.—Kupiec v. State, 493 P.2d 444. 

Sodomy 

Tex.—Abbott v. State, Cr., 472 SW.2d 142. 

23.10. III.— People v. Hall, 231 N.E2d 416, 38 I11.2d 
308, 

24. U.S,—Sanchez v U.S., CA.FU.. 341 F.2d 565, 
cert, den. 85 S.Ct. 1779, 381 U.S. 942, 14 L.Ed.2d 
70S, and 86 S.Ct. 11$, 382 U.S. 860, 15 L.Ed.2d 
98. 

Anz.—State v. Chance, 377 P.2d 197, 92 Ariz. 351. 

Cal.—People v. Perez, 55 CaLRptr. 909, 422 P.2d 597, 
65 C.2d 615, cert, gr, 88 S.Ct. 1055, 390 U.S. 942, 
19 L.Ed.2d 1131, writ dism. 89 S.Ct. 1767, 395 
U.S. 208, 23 L.Ed.2d 212—People v. Cavanaugh, 
70 Cal.Rptr, 438, 444 P.2d 110, 69 C.2d 262, cert, 
den. 89 S.Ct. 2139, 395 U.S. 981, 23 L.Ed.2d 768, 
reh. den. 90 S.Ct. 42, 396 U.S. 870,24 L.Ed.2d 127. 

Ga.—Moore v. State, 146 S.E2d 895, 221 Ga. 636. 

Ill.—People v. Ellis, 186 N.E.2d 269, 26 I11.2d 331- 
People v. Ostrand, 221 N.E2d 499, 35 B1.2d 520. 

People v. Norfleet, 281 N.E2d 761, 4 Bl.App.3d 
758. 

Iowa—State v. Evans. 169 N.W.2d 200. 

Kan—State v. Stephenson, 381 P.2d 335, 191 Kan. 
424—State v. Davis, 446 P.2d 831, 202 Kan. 61, 
cert. den. 89 S.Ct. 1024, 394 U.S. 910, 22 L.Ed,2d 
222 . 

Ky.—Brawner v. Com., 344 $.W.2d 833. 

Minn.—State v. Billstrom, 149 N.W.2d 281, 276 Minn. 
174. 

Mo.—State v. Holmes, 389 S.W.2d 30—State v. Sha- 
bazz, 467 S.W.2d 909. 

Nev.—Jones v. State, 448 PJd 702, 85 Nev. 4. 

N.Y.—People v. Condon, 257 N.E2d 615, 26 N.Y.2d 
139, 309 N.Y.S.2d 152. 

Or.—State v. Hancock, 421 P.2d 687, 245 Or. 240- 
State v. Moore, 460 P.2d 866, 1 Or.App. 394, reh. 
den. 463 P.2d 373, 1 Or.App. 394—State v. Fuston, 
490 P.2d 1024, 7 Or.App. 436. 

S.G—State v. Daniels, 167 S.E2d 621, 252 S.C. 591. 

Tenn.—Caruthers v. State, 406 S.W.2d 159, 219 Tenn. 

21 . 

Tex.—Genzel v. State, Cr., 415 S.W2d 919—Ferrell v. 
State, Cr., 429 S.W.2d 901. 

Wash.—State v. McClung, 404 P.2d 460, 66 Wash.2d 
654, cert. den. 86 S.Ct. 1967, 384 U.S. 1013, 16 
L.Ed.2d 1031, reh. den. 87 S.Ct 24, 385 U.S. 894, 
17 LEd^d 128. 

Wyo.—Valerio v. State, 429 P.2d 317. 

Acquaintance and association of confederates, 
etc. 

U.S.—Gilbert v. U.S., C.A.Cal., 366 F.2d 923, cert. den. 
87 S.Ct. 2123, 388 U.S. 922, 18 LEd.2d 1370. 

Ind.—Grimes v. State, 280 N.E2d 575, 258 Ind. 257. 

Remoteness 

(2) Insufficient similarity renders subsequent robber' 

ies inadmissible. 

Ariz.—State v! Moore, 495 P.2d 445, 108 Ariz. 215. 

Subsequent similar robberies admissible 

III.— People v. Battle, 279 N.R2d 165, 3 IlLApp.3d 820. 

La.—State v. Modelist, 257 So.2d 669, 260 La. 945. 

Not admissible if identity otherwise esta b lished 

Tex.—Jones v. State, Cr., 481 S.W.2d 900—Rogers v. 
State, Cr., 484 S.W.2d 708. 
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25. Bl.—People v. Brown, 222 N.E2d 227, 76 IB. 
App.2d 362—People v. Alien, 272 N.E2d 296, 1 
Ill.App.3d 197. 

Mo.—State v. Johnson, 347 S.W.2d 220. 

Ohio—State v. Martin, App., 191 N.E2d 581. 


25. Ill.—People v. Elis, 186 N.E2d 269, 26 M.2d 
331. 

Tenn.—Caruthers v. State, 406 S.W.2d 159, 219 Tenn. 

21 . 

Tex.—Owens v. State, Cr., 450 S,W.2d 324. 

27. Mo.—State v. McRobertt, 485 S.W.2d 70. 

That accused stole automobile prior to bank 

robbery 

U.S.—U.S. v. Leftwwh, GA-NJ., 461 F.2d 586, cert, 
den. 93 SCt. 247, 409 US. 915, 34 L.Ed.2d 178. 

28. U.S.—Can v. U.S., C.A.CaL, 317 F.2d 409—U.S. 
v. Wells, GA.Ohio, 431 F.2d 432, cert. den. 91 
S.Ct. 380. 400 U.S. 967, 27 L.Ed.2d 388. 

CaL—People v. Schader, 80 Cal.Rptr. 1, 457 P.2d 841, 
71 C-2d 761. 

People v. Nieves, 82 Cal.Rptr. 661, 2 GA.3d 
562. 

Colo.—Stanmore v. People, 362 P.2d 1042, 146 Colo. 
445, cert den. 82 S.Ct 611, 368 U.S. 993, 17 
LEd.2d 529, reh. den. 82 S.Ct. 870, 369 U.S. 842, 7 
LEd.2d 846. 

Fla.—Wingate v. State, App., 232 So.2d 44, cert den. 

91 S.Q. 467, 400 U.S. 994, 27 L.Ed.2d 443— 
Christie v. State, App., 246 So.2d 605—Booth v. 
State, App., 257 So. 2d 901. 

Ga.—Moore v. State, 146 S.E2d 845, 221 Ga. 636. 
III.—People v. Brown, 222 N.E2d 227, 76 Bl.App.2d 
362—People v. Battle, 279 N.E2d 165, 3 BL 
App. 3d 820, 

Kan.—State v. Phippen, 494 P.2d 1137, 208 Kan. 962. 
Ky.—Smith v. Com., 366 S.W.2d 902. 

La.—State v. Welch, 198 So.2d 902, 250 La. 719—State 
v. Morris, 254 So. 2d 444, 259 La. 10O1, cert den. 

92 S.Ct. 2066, 406 U.S. 959, 32 L.Ed.2d 346. 
Mich.—People v. Freeman, 167 N.W.2d 810, 16 Mich. 

App. 63—People v. Patterson, 191 N.W.2d 737, 34 
Mich.App. 534. 

Minn.—State v. EUi, 125 N.W.2d 738, 267 Minn. 185. 
Mo-—State v. Uwaa, 412 S.W.2d 116. 

Or.—State v. Fuston, 490 P.2d 1024, 7 Or.App. 436. 
Pa.—Com. v. VecchioUi, 224 A.2d 96, 208 Pa.Super. 
483. 

Tex.—Blankenship v. State, Cr., 448 S.W.2d 476. 
Utah—State v. Montayne, 414 P.2d 958, 18 Utah2d 38, 
cert. den. 87 S.Ct. 305, 385 U.S. 939, 17 L.Ed.2d 
218. 

Wash.—State v. Kinsey, 502 P.2d 470, 7 Wash-App. 
773. 

Prior robberies need not be identical 
Cal.—People v. Renchie, 31 CaLRptr. 694, 217 C.A.2d 
560. 

Inadmissible where distinctiveness of method as 
common “signature” not shown 
Or.—State v. Zimmerlee. 492 P.2d 795, 261 Or. 49. 

State v. Edwards, 493 P.2d 18a 8 OrApp. 159. 
Strikingly similar earlier robbery 
Ga.—Tutt v. State, 302 S.E2d 580, 165 Ga.App. 715, 
28.25. U.S.—Parker v. U.S., GA.CaL, 400 F.2d 248, 
cert. den. 89 S.CL 892, 393 UE 1097,21 L.E<L2d 
789. 

CaL—People v. Houston, 33 CaLRptr. 26, 219 GA.2d 
187. 
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29. Bank robbery prosecution 

U^.—U.S. V. Sutherland, CA.Tex., 463 F.2d 641, cert, 
den. 93 S.Ct. 698, 409 U.S. 1078 { 34 LEd-2d 668. 

30. Ind.—Byrd v. State, 204 N.E2d 651, 246 Ind. 
255. 

Ky.—Smith v. Com., 366 S.W.2d 902. 

Okl.—King v. State, Cr., 456 P.2d 121, cert, den, 90 
S.CL 1384, 397 U.S. 1049, 25 EEd-2d 663. 
Term.—Campbell v. State, 469 S,W2d 506, 4 TenmCr. 
App. 100. 

31. VS.—US. v. Cochran, GA-Mo., 475 F.2d 108a 
cert den. 94 $.Ct 173,414 U.S. 833, 38 LEA2d 
68 . 

Colo,-People v. Dago, 497 P.2d 1261, 179 Coto. 1. 
Fla.—Avis v. State, App., 221 So.2d 235. 
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Gx—Moore v. State, 146 S.R2d 895, 221 Ga. 636. 
Ill.—People v. Brown, 222 N.E2d 227, 76 Ill.App.2d 
361 

Iowa—State v. Orozco, 190 N.W.2d 830. 

Kan.—State v. Davis, 446 P.2d 831, 202 Kan. 61, cert, 
den. 89 S.Ct. 1024, 394 U.S. 910, 22 L.Ed.2d 
222—State v. Deannan, 453 P.2d 7, 203 Kan. 94, 
cert. den. 90 S.Ct. 194, 396 U.S. 895, 24 LEd2d 
173. 

La.—State v. Austin, 246 So.2d 12, 258 La. 273—State 
v. Morris, 254 So.2d 444, 259 U 1001, cert. den. 
92 S.Ct. 2066, 406 U.S. 959, 32 L.EdL2d 346. 
Mich.—People v. Berryman, 204 N.W.2d 238,43 Mich. 
App. 366. 

Minn.—State v. Clough, 185 N.W.2d 529, 289 Minn. 
527. 

NJ.—State v. Jones, 227 A,2d 145, 94 NJ,Super. 137. 
N.Y.—People v. Delorio, 308 N.Y.S.2d 131, 33 A.D.2d 
350. 

Okl.—Stewart v. State, Cr., 509 P.2d 1402. 

Pa.—Com. v. Vecchiolli, 224 A 2d 96, 208 Pa.Super. 
483. 

Wash.—State v. McCIung. 404 P.2d 460, 66 Wash.2d 
654, cert den. 86 S.Ct. 1967, 384 U.S. 1013, 16 
LEd2d 1031, reh. den. 87 S.Q. 24* 385 U.S. 894, 
17 LEd.2d 128. 

33, US—Carr v. U.S., C.A.Cal., 317 F.2d 409. 

Kirkpatrick v. Cox, D.GVa, 321 F.Supp. 284. 
Ariz.—State v. Hernandez, 437 P.2d 952, 7 ArizApp. 
200 . 

CaL—People v. De Georgio, 8 CaLRptr. 295, 185 
GAJd 413. 

Fla.—Avis v. State, App., 221 So.2d 235. 

Ga.—Moore v. State, 146 S.R2d 895, 221 Ga. 636. 
ID.—People v. Smith, 285 N.R2d 460,6 IU.App.3d 259. 
Iowa-State v. Orozco, 190 N.W.2d 830. 

Kan.—State v. Davis, 446 P.2d 831, 202 Kan. 61, cert, 
den. 89 S.Ct 1024, 394 U.S. 910, 22 LEd2d 
222-State v. Deannan, 453 P.2d 7, 203 Kan. 94. 
Cert den. 90 S.Ct 194, 396 U.S. 895, 24 LEd.2d 
173. 

La.—State v. Carney, 257 SoJd 687, 260 La. 995. 
Md—Douglas v. State. 267 A.2d 291, 9 Md.App. 647. 
Mich.—People v. Kelly, 186 N.W.2d 72, 30 Mich.App. 
154l 

Minn.—State v. Hines, 133 N.W2d 371, 270 Minn. 30. 
Ohio-State v. Pack, 246 N.E.2d 912, 18 Ohio App.2d 
76. 

OkL—Stewart v. State, Cr., 509 P.2d 1402. 

Or.—State v. Wabh, 487 P.2d 1401, 6 Or.App. 346. 
Pa.—Com. v. Vecchiolli, 224 A.2d 96, 208 Pa.Super. 
483. 

Tex.—Buster v. State, Cr., 470 S.WJd 887. 

Wash.—State v. McCIung. 404 p£d 460, 66 Wash.2d 
654, cert den. 86 S.Ct 1967, 384 U.S. 1013, 16 
L.Ed2d 1031, reh. den. 87 S.CX 24, 385 JJ.S. 894, 
17 L.Ed2d 128. 

Dctadint placed intent in tame by croes-exam- 
laiag accomplice thereon 

Tex—Berry v. State, Cr., 477 S.W,2d 284. 

Partknlar evidence held inadmissible 

La.—State v. Prieur, 277 So.2d 126. 

34. UA-U.S. v. Jordan, GA.N.Y., 399 F.2d 610, 
cert den. 89 S.a 496, two cases, 393 U.S. 1005, 
21 LEd2d 469. 

Cola—Hampton v. People, 362 P.2d 864, 146 Cob. 
570. 

IR—People v. April 239 N.R2d 285, 97 IlLApp.2d 1. 
Kan.—State v. Stephenson, 381 P.2d 335, 191 Kan. 
424-State v. Davis, 446 P.2d 831, 202 Kan. 61, 
cert den. 89 S.CL 1024,394 US. 910,22 LE<L2d 
221 

La.—State v. Carney, 257 So2d 687, 260 La. 995. 
Minn.—State v. Hines, 133 N.Wld 371, 27Q Minn. 30. 
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34J& US.—GiU v. US* CAAla., 285 F.2d 711, 
cert den. 83 S.CL 1554,373 U.S. 944, 10 LEd.2d 
699, reh. den. 84 S.G. 34, 375 U.S. 874, 11 
L.Ed2d 105. 


Large payment of arrearages on nonsupport or- 
dtr 

M ass .—Com. v. Finn, 285 N.E.2d 105, 362 Mass. 206. 

§ 691(29). -Sexual Crimes 

39S0, Ala.—Parris v. State, 190 So.2d 564, 43 Ala. 
App. 351. 

Cal.—People v. Kelley, 57 CaLRptr. 363, 424 P.2d 947, 
66 C.2d 232. 

Ga.—Davis v. State, 154 S.R2d 462, 115 Ga.App. 338. 
Mich.—People v. Mooney, 109 N.W.2d 845, 363 Mich. 
454. 

39S2. U.S.—Crook v. Henderson, D.GLa., 310 
F.Supp. 200. 

Ariz.—State v. Phillips, 430 P.2d 139, 102 Ariz. 377. 
Cal.—People v. Kelley, 57 CaLRptr. 363, 424 P.2d 947, 
66 C.2d 232. 

People v. Brown, 92 CaLRptr. 370, 14 C.A3d 
334. 

Del.—People v. Fuller, 454 N.E2d 334,73 IlLDec. 474, 
117 IlLApp.3d 1026. 

Ind.—Ward v. State, 205 N.E2d 148, 246 Ind. 374. 

R. I.—State v. Pignolet, 465 A.2d 176. 

Window peeping 

Miss.—Riley v. State, 180 So.2d 321, 254 Miss. 86. 
39.54. Cal.—People v. Chain, 99 CaLRptr. 472, 22 
GA3d 493. 

39.56. U.S.-U.S. v. Rees, D.C.Md., 193 F.Supp. 849. 
Minn.—State v. Taylor, 187 N.W.2d 129, 290 Minn. 
515. 

Miss.—CJS. dted in Riley v. State, 180 So.2d 321, 
326, 254 Miss. 86. 

S. C.—State v. Bell, 156 S.E2d 313, 250 S.C. 37. 

39.58. U.S.—Crook v. Henderson, D.GLa., 310 

F.Supp. 200. 

Cal.—People v. Kelley, 57 CaLRptr. 363, 424 P.2d 947, 
66 G2d 232-People v. Stanley, 63 Cal.Rptr. 825, 
433 P.2d 913, 67 C.2d 812. 

Colo.—People v. Girtman, App., 695 P.2d 759. 

La.—State v. Crook, 221 So^d 473, 253 La. 961. 
Miss.—CJ.S, cited In Riley v. State, 180 So.2d 321, 
326, 254 Miss. 86. 

39.64. Cal—People v. Cramer, 60 Cal.Rptr. 230,429 
P.2d 582, 67 G2d 126. 

39.66. Ala.—Kimbrough v. State, Cr.App., 429 So.2d 
1143. 

Cal.—People v. Minkowski, 23 Cal.Rptr. 92, 204 
C.A.2d 832. 
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39.70. La.—State v. Crook, 221 So.2d 473, 253 La. 
961. 

Pa.—Com. v. Wilson, 205 A.2d 673, 205 Pa.Super. 36. 
RI.—State v. Cardoza, 465 A.2d 200. 

39,72. U.S.—Taybr v. State of Minn., D.GMinn., 
342 F.Supp. 911, affd., GA., 466 F.2d 1119, cert 
den. 93 S.Ct. 1425, 410 U.S. 956, 35 L.Ed.2d 689. 
Ill.—People v. Fickes, 231 N.E2d 602, 89 IlLApp.2d 
300. 

40, CaL—People v. Bales, App., 11 CaLRptr. 639- 
People v. Malloy, 18 Cal.Rptr. 545, 199 GA.2d 
219-People v. Hurd, 85 Cal.Rptr. 718, 5 GA3d 
865. 

HL—People v. Armstrong, 224 N.E2d 675, 80 DL 
App.2d 77. 

Iowa-State v. Rankin, 181 N.W.2d 169. 

Ky.—Messmear v. Com., 472 S.W.2d 681 
La.—State v. Crook, 221 SoJ2d 473, 253 La. 961. 
Mich.—People v. Askar, 153 N.W.2d 888, 8 MichApp. 
95-People v. Johnson, 163 N.W.2d 688, 13 Mich. 
App. 69, revd. on oth. grds., 172 N.W.2d 369, 382 
Mich. 632, cert den. 90 la 1533, 397 U.S. 1079, 
25 LEd2d 816. 

Miss.—Brooks v. State, 242 Sa2d 865. 

Cftio-State v. Shively, App., 176 N.E2d 436, affd 174 
N.E2d 104, 172 Ohio St. 128. 

Okl.—Looper v. State, a, 381 P.2d 1018. 

Or.—State v. Kristich, 359 P.2d 1106, 226 Or. 240. 
Tex.—James v. State, Cr„ 418 S.W.2d 513. 


To show depraved sexual instinct 
Ind.—Oilman v. State, 282 N.E2d 816, 258 Ind. 556- 
Jenkins v. State, 474 N.E2d 84. 

Prior convictions for similar offenses 

Ind —Lawrence v. State, 286 N.E2d 830, 259 Ind 306. 

40.10. Ill.—People v. Fickes, 231 N.R2d 602, 89 
Ill.App.2d 300. 

40.20. Cal.—People v. Hurd, 85 CaLRptr. 718, 5 
GA.3d 865. 

N.M.—State v. Minns, App., 454 P.2d 355, 80 N.M. 
269, cert. den. 453 P.2d 597, 80 N.M. 234. 
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41. Cal.—People v. Kelley, 57 CaLRptr. 363,424 P.2d 
947, 66 G2d 232. 

Mich.—People v. Jones, 335 N.W.2d 465, 417 Mich. 
285. 

N.Y.—In re S., 333 N.Y.S.2d 466, 70 Misc.2d 320: 

41.10. Cal.—People v. Kelley, 57 CaLRptr. 363, 424 
P.2d 947, 66 C.2d 232. 

42. Cal.—People v. Kelley, 57 CaLRptr. 363,424 P.2d 
947, 66 C.2d 232. 

Evidence of other crimes of sexual 
misconduct is not admissible to show a 
“lustful inclination” of accused. 44,1 

44.1 Ky.—Pendleton v. Com., 685 S.W.2d 549, over¬ 
ruling Russell v. Commonwealth, 482 S.W.2d 584 
and Rigsby v. Commonwealth, 495 S.W.2d 795. 

§ 691(31).-As to Children 

Generally 
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56.52. Cal.—People v. Brown, 92 CaLRptr. 370, 14 
C.A.3d 334. 

Ky.—Russell v. Com., 482 S.W.2d 584. 

56.50. Ark.—Wood v. State, 450 S.W.2d 537, 248 
Ark. 109. 

Cal.—GJ.S. dted in People v. Kelley, 57 CaLRptr. 363, 
370, 424 P.2d 947, 66 C.2d 232. 

Colo.—Brown v. People, 424 P.2d 379, 162 Cola 34. 

Molestation of child 

Ariz.—State v. Cousin, App., 664 P.2d 233, 136 Ariz. 
83. * 

56.52. Ariz.—State v. Berry, 419 P.2d 337, 101 Ariz. 
310. 

Ark.—Wood v. State? 450 S.W.2d 537, 248 Ark. 109. 
Ky.—Moore v. Com., 374 S.W.2d 498. 

Mass.—Com. v. Welcome, 201 N.R2d 827, 348 Mass. 

68 . 

56.56. Prosecution for molesting minor 

Mo.—State v. Gamer, 481 S.W.2d 239. 

56.58. Mich.—People v. Askar, 153 N.W.2d 888, 8 
MichApp. 95. 

N.M.—State v. Mason, App., 448 P.2d 175, 79 N.M. 
663. 

56.60. Mich.—People v. Askar, 153 N.W.2d 888, 8 
MichApp. 95. 

56.62. Ark.—Ward v. State, 370 S.W2d 425, 236 
Ark. 878. 

Colo.—Huerta v. People, 450 P.2d 648, 168 Cob. 276. 
HI.—People v. Daugherty, 253 N.R2d 389, 43 HL2d 
251. 

Kan,—State v. Taylor, 424 P.2d 612, 198 Kan. 290. 
N.M.—State v. Mason, App., 448 P,2d 175, 79 N.M. 
663. 

Utah—State v. Huggins, 418 P2d 978, 18 Utah2d 219. 
56.64. State v. Parker, 470 P.2d 461, 106 Ariz. 54. 
Ark.—Ward v. State, 370 S.W.2d 425, 236 Ark. 878. 
Cal.—People v. Cramer, 60 CaLRptr. 230, 429 P.2d 
582, 67 G2d 126-People v. Pierce, 89 CaLRptr. 
751, 11 CA.3d 313. 

Ga.—Hargett v. State, 173 S.E2d 266, 121 GaApp. 
157. 

Ky.—Keeton v. Com., 459 S.W.2d 612. 

Minn.—State v, Arredondo, 110 N.W.2d 469, 260 
Minn. 511 
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N.M.—State v. Mason, App., 448 P.2d 175, 79 N.M. 
663 . 

Tenn.—Wilkerson v. State, 348 S.W.2d 314, 208 Tenn. 

666 . 

Tex.—O’Neal v. State, Cr,, 421 S.W.2d 391. 

Similarity of prior acts 

Ga.—Cox, v. State, 326 S E.2d 796, 173 Ga.App. 422. 

Intent 

Cal.—People v. Hanson, 17 CaLRptr. 334, 197 C.A.2d 
658. 

Tex.—Rangel v. State, 352 S.W.2d 275, 171 Tex.Cr.R. 
620. 

Unproven offense not admissible 
Utah—State v. Huggins, 418 P.2d 978, 18 Utah2d 219. 
56.66. Ark.—Ward v. State, 370 S.W.2d 425, 236 
Ark. 878. 

Cal.—People v. Smith, 54 Cal.Rptr. 740, 246 C.A.2d 
489. 

N.M.—State v. Minns, App., 454 P.2d 355, 80 N.M. 

269, cert. den. 453 P.2d 597, 80 N.M. 234. 

Tenn.—Dtx v. State, 472 S.W.2d 243, 4 Tenn.Cr.App. 
412. 

Tex.—Thomas v. State, Cr., 399 S.W.2d 555. 

56.68. Neb.—State v. Hoffmeyer, 193 N.W.2d 760, 
187 Neb. 701. 

Tex.—Hensley v. State, Cr., 388 S.W.2d 424, cert. den. 
86 S.Ct. 173, 382 U.S. 882, 15 L.Ed.2d 122— 
Thomas v. State, Cr., 399 S.W.2d 555—Alexander 
v. State, Cr., 402 S.W.2d 170. 

56.70. Ark.—Ward v. State, 370 S.W.2d 425, 236 
Ark. 878. 

Ky.—Russell v. Com., 482 $.W.2d 584. 

56.72. CaL—People v. Thoman, App., 103 Cal.Rptr. 
746, 27 C.A.3d 436. 

Okl—CJ.S. cited In Wollaston v. State, Cr., 358 P.2d 
mi, iii4. 

Tex.—Smith v. State, Cr., 409 S.W.2d 409, cert den. 88 
S.Ct. 45, 389 U.S. 822, 49 L.Ed.2d 73. 

Similar act with another child admissible to 
rebut alibi defense 

Tex.—Williams v. State, Cr., 481 S.W.2d 815. 
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56.74. Evidence held admissible 

Tex.—Blum v. State, Cr., 417 S.W.2d 66. 

Alibi evidence 

Tex.—Williams v. State, Cr.App., 481 S.W.2d 815. 
56.76. Colo.—Godfrey v. People, 451 P.2d 291, 168 
Colo. 299. 

Kan—CJJS. quoted at length in State v. Crossman, 624 
P.2d 461, 464, 229 Kan. 384. 

Ok).—Epperson v. State, Cr., 406 P.2d 1017. 

Wash.—State v. Fischer, 356 P.2d 983, 57 Wash.2d 261 
56.78. Wash.—State v. Johnson, 371 P.2d 611, 60 
Wash.2d 21. 

5684. IU.—People v. Wendt, 244 N.E.2d 384, 104 
IlLApp.2d 191 . 

Motive 

OkL—Epperson v. State, Cr., 406 P.2d 1017. 

Inadmissible to show intent 

Mich.—People v. Oaks, 179 N.WJd 688, 24 MichApp. 

. 7. 

56.86. 1U.—People v. Smith, 204 N.E.2d 577, 55 111 
App.2d 480, app. after remand 234 N.E.2d 31, 90 
ULApp.2d 310, cert. den. 91 S.Ct. 1623,402 U.S. 
945, 29 L.Ed.2d 114. 

Mich.—People v. Guzanich, 164 N.W.2d 749, 13 Mich. 
App. 634. 

Acquittal on charge of other offense 
III—People v. Ulrich, 195 N.E2d 180, 30 IU.2d 94. 
56J8. Wash.—State v. Leohner, 417 P.2d 368. 
Excising references to contact with u nnam ed 
minor not necessary 

Tex.—Cummings v. State, App. 7 Dist., 651 S.W,2d 14. 
56.90. Cal.—People v. Armstrong, 79 Cal.Rptr. 668, 
275 C.A.2d 30. 
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Minn.—State v. Spretgl, 139 N.W.2d 167, 272 Minn. 
488. 

Wash.—State v. Leohner, 417 P.2d 368. 

State v. Sims, 480 P.2d 228, 4 Wash.App. 188. 

The court must exercise extreme cau¬ 
tion in receiving testimony of young 
children who implicate accused in prior 
sex offenses where opportunity for 
suggestion and fabrication is great . 5695 

56.95. Cal.—People v. Stanley, 63 Cal.Rptr. 825, 433 
P.2d 913, 67 C.2d 812. 

Minn.—State v. Spreigl, 139 N.W.2d 167, 272 Minn. 
488. 

§ 691(32).-Contributing 

to Delinquency of Child 

57. N.M.—State v, Dodson, 353 P.2d 364, 67 N M. 
146. 

Or.—State v. Schell 356 P.2d 155, 224 Or. 321 

§ 691(34).-Incest 
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603. Cal.—People v. Malloy, 18 Cal.Rptr. 545, 199 
C.A.2d 219. 

Former crime not independently relevant to is¬ 
sue of intent 

Alaska—Freeman v. State, 486 P.2d 967. 

68. Ark.—Williford v. State, 479 S.W.2d 244, 252 
Ark. 397. 

Cal.—People v. Downer, 22 Cal.Rptr. 347, 372 P.2d 
107, 57 C.2d 800. 

People v. Bales, App., 11 Cal.Rptr. 639. 
Ill-People v. Sanders, 275 N.E.2d 750, 2 Ill.App.3d 
81 

Ind.—Woods v. State, 235 N.E.2d 479, 250 Ind. 132. 
Ky.—Browning v. Com., 351 S.W.2d 499—Messmear v. 
Com., 472 S.W.2d 682. 

Me.-pState v. Beckwith, 180 A.2d 605, 158 Me. 174. 
Miss.—CJJS. quoted at length in Speagle v. State, 390 
So.2d 990, 993. 

Okl—Looper v. State, Cr., 381 P.2d 1018. 

Tex.—Moody v. State, 343 S.W.2d 698, 170 Tex-Cr.R. 
637. 

Va.—CJ3. dted in Brown v. Com., 158 S.E.2d 663, 
667, 208 Va. 511 

Wash.—Sta^e v. Schut, 429 P.2d 126, 71 Wash.2d 400. 

Lewd photographs, etc. 

Cal.—People v. Bales, App., 11 Cal.Rptr. 639. 

Tex.—Vavra v. State, 343 S.W.2d 709, 171 Tex-Cr.R. 
24. 

Evidence admissible to show intent 

N.C.—State v. Forehand, 194 S.R2d 157, 17 N.GApp. 

287, cert. den. 194 S.E2d 635, 283 N.G 107. 
Pa.—Com. v. Fagan, 40 D. & C.2d 148. 

Various sexual aberrations with adopted daugh¬ 
ter admissible 

Ariz.—State v. Finley, 501 P.2d 4, 108 Ariz, 420. 
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69. Ind.—Woods v. State, 235 N.E.2d 479, 250 Ind. 
132. 

71. Okl'.—Looper v. State, Cr, 381 P.2d 1018. 

72.10. CaL—People v. Bales, App., 11 CaLRptr. 639 
—People v. Covert, 57 CaLRptr. 220, 249 GA2d 
81. 

Nev.—State v. Nystedt, 377 P.2d 929, 79 Nev. 24. 
Va.—Brown v. Com., 158 S.E.2d 663, 208 Va. 512. 
73. Ohio—State v. Chapman, 167 N.E.2d 14, 111 
Ohio App. 441. 

Okl—GJ^. quoted at length In Hall v. State, OkLCr., 
528 P.2d 1117, 1120. 
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73.5. Cal.—People v. Covert, 57 CaLRptr. 220, 249 
C.A.2d 81. 
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Wis.—CJJS. quoted at length in Hendrickson v. State, 
212 N W.2d 481, 483, 61 Wis.2d 275. 

73.10. Similar acts 7 to 14 years previously 
held not too remote 

Ga—Staggers v. State, 172 S.E.2d 462. 120 GaApp. 
875 

§ 691(35).-Lewdness; Un¬ 

lawful Cohabitation; 
Indecent Exposure 

73.30. Ala.—Sellers v. State, 145 So 2d 853, 41 Ala. 
App. 612 

75. Conn.—State v. Bell, Cir.A.D, 186 A-2d 805, 24 
Conn.Sup. 94, 1 Conn.Cir. 421. 

Fla.—Cantrell v State. App., 193 So.2d 444 

80. N.M.—State v. Minns, App., 454 P.2d 355, 80 
N.M. 269, cert den. 453 P.2d 597, 80 N.M. 234. 
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82.5. Cal.—People v Burton, 11 Cal.Rptr. 65, 359 
P.2d 433, 55 C.2d 328—CJ^. dted in People v. 
Kelley, 57 CaLRptr. 363, 371, 424 P.2d 947, 955, 
66 C.2d 232. 

83. Iowa—State v. Schlak, 111 N.W.2d 289, 253 Iowa 
113. 

84.5. Identity 

Iowa—State v. Schlak, 111 N.W2d 289, 253 Iowa 113. 

84.10. Iowa-State v. Schlak, 111 NW2d 289, 253 
Iowa 113. 

84.15. Cal.—People v. Malloy, 18 Cal.Rptr. 545, 199 
C.A.2d 219. 

85.5. Mont.—State v. Jensen, 455 P2d 631, 153 
Mont. 233. 

87. Md.—Wethington v. State, 238 A.2d*>81, 3 Md. 
App. 237. 

Mo.—CJ.S. dted In State v, Negron. App., 374 S.W.2d 
622, 625. 

Tex.—Rodriquez v. State. 340 S.W.2d 41, 170 Tex-Cr.R. 
275. 

88. Cal—People v. Kerry, 57 Cal.Rptr. 289, 249 
CA2d 246, cert. den. 88 S.Ct. 251, 389 U.S. 916, 
19 L.Ed 2d 269. 

§ 691(36).-Prostitution 

and Pandering 
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88.50. U.S.—Courtney v. U.S., C.A.CaL, 390 F.2d 
521, cert. den. 89 S.Ct. 98, 393 U.S. 857, 21 
LEd.2d 126, reh. den. 89 S.Q. 440, 393 U.S. 992, 
21 L.Ed.2d 457. 

Pa.—Com. v, Jones, 55 Berks 136, motion disra. 56 
Berks 77. 

89. Cal—People v. Peters, 80 Cal.Rptr. 648, 276 
C.A.2d 71. 

Ky.—Schweinefuss v. Com., 395 S.W.2d 370. 

La.—State v. Lejeune, 181 So.2d 392, 248 La. 682, cert 
den. 87 S.CL 37, 385 U.S. 845, 17 L.Ed.2d 77. 

Tex—Beck v. State, 360 S.W.2d 410, 172 Tex-Cr.R. 
534. 

89.5. Cal—People v. Torres, 8 Cal.Rptr. 135, 185 
GA.2d 168—People v. Black, 50 CaLPrtr. 802, 
241 GA.2d 602. 

La—State v. Lejeune, 181 So.2d 392, 248 La. 682, cert, 
den. 87 S.Ct. 37, 385 U.S. 845, 17 L.Ed.2d 77. 

Md—Mazer v. State, 188 A.2d 552, 231 Md. 40. 

Mo.—State v. Smith, 431 S.W.2d 74. 

Or.—State v. Hargon, 470 P.2d 383, 2 Or.App. 553. 

Va—Minor v. Com., 191 S.E,2d 825, 213 Va. 278. 

93. Showing of offense committed by third 
person improper 

Cal—People v. James, 79 CaLRptr. 182, 274 GA.2d 
608. 
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94. Evidence about physical abase a dmis s ib le 

U.S—U.S, V. Kelly, GA.Wash., 459 F.2d HX 
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95* US.—U.S. v. Smith, C.A.Ind., 432 F.2d 1109, 
cert den. 91 SCt. 875, 401 U.S. 911, 27 L.Ed.2d 
810. 

95.5. U.S.—Bayless v. U.S., C.A.Okl., 365 F.2d 694- 
U.S. v. Lyon, C.AWis., 397 F.2d 505, cert. den. 
89 S.Ct. 131, 393 U.S. 846, 21 L Ed.2d 117-Oden 
v. U.S., C.A.Tex, 410 F 2d 103, cert. den. 90 S.Ct. 
100, 396 U.S. 839, 24 L.Ed.2d 90, and 90 SCt. 
138, 396 U.S. 863, 24 LEd.2d 116. 

Admissible to rebut defense of innocent pur¬ 
poses of trip 

U.S.—U.S. V. Tones, C.A.Fla., 457 F.2d 810, cert. den. 

93 S.Q. 155, 409 U.S. 863, 34 L.Ed.2d 111. 

95.10. U.S.—U.S. v. Ratley, C.AN.Y., 284 F.2d 553 
-Baker v. U.S., C.A.Nev., 310 F.2d 924, cert, 
den. 83 S.Ct. 952, 372 U.S. 954, 9 L.Ed.2d 978- 
U.S. v. Lyon, C.A.Wis., 397 F.2d 505, cert. den. 
89 S.Ct. 131, 393 U.S. 846, 21 L.Ed.2d 117. 

Living off earnings of prostitute 

U.S.—Stewart v. U.S., C.A.Wash., 311 F.2d 109. 

96. U.S.—Bridges v. U.S., C.A.Fla., 376 F.2d 22. 

97. U.S—Wilkerson v. U.S., C.A.Mo., 342 F.2d 807 
—Head v. U.S., C.A.Wash„ 346 F.2d 194—U.S. v. 
Smith, C.A.lnd., 432 F.2d 1109, cert. den. 91 S.Q. 
875, 401 U.S. 911, 27 L.Ed.2d 810. 

97.5. Purchase and sale of narcotics 

U.S.—Powell V. U.S., C.A.Ariz., 347 F.2d 156. 

§ 691(37).-Rape 

99. Or.—State v. Knstich, 359 P.2d 1106, 226 Or. 
240. 

Tex.—Cross v. State, 350 S.W.2d 29, 171 Tex.Cr.R. 
351—Grantom v. State, Cr., 415 S.W.2d 664—Bass 
v. State, Cr., 468 S.W.2d 465. 
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2, Ala.—Durham v. State, Cr., 250 So.2d 693, 47 
Ala.App. 89, certiorari denied 250 So.2d 695, 287 
Ala. 731. 

Conn.—State v. Greene, 287 A.2d 386, 161 Conn. 291. 
Ill—People v. Scott, 227 N.R2d 72, 82 Dl.App.2d 109. 
Ky—Wise v. Com., 387 S.W.2d 292. 

La—State v. Crook, 221 So.2d 473, 253 La. 961. 
Mich—People v. Williams, 138 N.W.2d 498, 2 Mich. 
App. 91. 

Miss.—Brooks v. State, 242 So.2d 865. 

Mo.—State v. Pollard, 447 S.W.2d 249. 

N.Y—People v. Johnson, 322 N.Y.S.2d 796, 37 A.D.2d 
218, affd 285 N.R2d 316, 30 N.Y.2d 776, 334 
N.Y.S,2d 171 

N.G—Casque v. State, 156 S.E.2d 740, 271 N.G 323, 
cert. den. 88 S.Ct. 1423, 390 U.S. 1030* 20 LEd.2d 
288. 

Tex.—Sparks v. State, Cr., 366 S.W.2d 591. 

In Texts 

(2) Tex.—Martin v. State, Cr., 400 S.W.2d 919, cert 
den. 87 S.O. 399, 385 U.S. 961, 17 LEd.2d 306. 
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4. Mich.—People v. Smith, 186 N.W.2d 61, 30 Mich. 

App. 34, affd. 199 N.W.2d 179, 388 Mich. 93. 
N.G—State* v. Washington, 195 S.E2d 534, 283 N.G 
175, cert. den. 94 S.Ct. 873, 414 U.S. 1132, 38 
LEd.2d 757. 

Tex—Gross v. State, 350 S.W.2d 29,171 Tex.Cr.R. 351. 

7. US—CJJS* cited in U.S. v. Woolery, 5 MJ. 31, 

33. 

Cal—People v. Downer, 22 Cal.Rptr. 347, 372 P.2d 
107, 57 G2d 800. 

W—People v. Lilly, 291 N.E2d 207, 9 IU.App.3d 46, 
affd. in part, revd. in part on oth. grds. 309 N.R2d 
1, 56 DL2d 493. 

Tex—Perbetsky v. State, Cr., 429 S.W.2d 471. 
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8 . U.S—Crisafi v. Oliver, GA.CaL, 396 F.2d 293, 
cert den. 89 S.Ct 208, 393 U.S. 889, 21 LEd.2d 
167. 

Okl.—Cody v. State, 361 P.2d 307, 84 A.LR.2d 997. 


S.C.—State v. Thomas, 151 S.E2d 855, 248 S.C. 573. 

9. Okl—Cody v. State, 361 P.2d 307, 84 A.L.R.2d 

997 . 

10. Cal—People v. Ragen, 68 Cal.Rptr. 700, 262 
C.A.2d 392, cert. den. 89 S.Ct. 489, 393 U.S. 1000, 
21 L.Ed.2d 465. 

Fla.—Gossett v. State, App., 191 So.2d 281. 

Ind.-Garr v. State, 227 N.E2d 171, 248 Ind. 295. 
Mich.—People v. Burton, 184 N.W.2d 336, 28 Mich. 
App. 253, 

Okl—Cody v. State, 361 P.2d 307, 84 A.L.R.2d 997— 
Turnbow v. State, Cr., 451 P.2d 387. 

Tex—Williams v. State, Cr., 490 S.W,2d 604. 

16. Cal—People v. Crisafi, 10 Cal.Rptr. 155, 187 
C.A.2d 700. 

La—State v. Bolden, 241 So.2d 490, 257 La. 60. 
Miss—Lee v. State, 134 So.2d 145, 242 Miss. 97. 
N.Y—People v. Johnson, 322 N.Y.S.2d 796, 37 A.D.2d 
218, affd. 285 N.E2d 316, 30 N.Y.2d 776, 334 
N.Y.S.2d 172. 

Or.—State v. Waites, 490 P.2d 188, 7 Or.App. 137. 
Pa.—Com. v. Reitz, 8 Lebanon 132. 

17. Failure to inquire into specific acts 
Mich—People v. Camer, 324 N.W.2d 78, 117 Mich. 

App. 560. 

17.5. Miss—Lee v. State, 134 So.2d 145, 242 Miss. 
97. 

N.J.—State v. Smith, 202 A.2d 461, 84 NJ.Super. 452. 
Or.—State v. Sikes, 427 P.2d 756, 247 Or. 249. 

18.5. Ind—Meeks v. State, 234 N.E2d 629, 249 Ind. 
659. 

Where intercourse is admitted and 
only issue is consent, evidence of other 
independent offenses is not admissi¬ 
ble . 18 - 10 

18.10. N.Y—People v. Johnson, 322 N.Y.S.2d 796, 
37 A.D.2d 218, affd. 285 N.E2d 316, 30 N.Y.2d 
776, 334 N.Y.S.2d 172. 

Identity not in issue 

S.G—State v. Davis, 122 S.R2d 633, 239 S.G 280. 
20. Mo.—State v. Lee, 404 S.W.2d 740. 

21.10. Kan.—State v. Morgan, 485 P.2d 1371, 207 
Kan. 581. 

La—State v. Hills, 250 So.2d 394, 259 La. 436-State 
v. WhitscU, 262 So.2d 509, 262 La. 165. 

21 JO. Okl—Kupiec v. State, Cr., 493 P.2d 444. 
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22.50. Cal—People v. Bales, App., 11 CaLRptr. 639. 
Ind—Pounds v. State, 443 NJE.2d 1193. 

Md.—Presley v. State, 168 A.2d 510, 224 Md 550, cert. 

den. 82 S.Ct 399, 368 U.S, 957, 7 L.Ed2d 389. 
Miss—Brooks v. State, 242 SoJd 865. 

NJ—State v. Smith, 202 A.2d 461, 84 NJ.Super. 452. 
N.C.—State v. Spain, 164 S.R2d 486, 3 N.GApp. 266. 
Old—Moulton v. State, Cr., 476 P.2d 366. 

Or.—State v. Hamilton, App., 483 P.2d 90, 5 Or.App. 
266. 

28. Okl—Turnbow v. State, Cr.. 451 P.2d 387. 
Tex—Johnson v. State, Cr., 449 S.W.2d 65. 

29. Ala.—Harvey v. State, 138 SoJd 270, 41 Ala. 
App. 526. 

Cal—People v. Bales, App., 11 CaLRptr. 639—People 
v. Todd, 81 Cal.Rptr. 866, i GA.3d 547. 

Ill—People v. Oparica, 245 N£.2d 69, 105 DLApp.2d 
158. 

La.—State v. Siraien, 178 So.2d 266, 248 La. 323. 
N.Y—People v. Uller, 229 N.E2d 617, 20 N.YJd 727, 
283 N.Y.S.2d 51. 

S.C.—State v. Gamble, 146 S.E2d 709, 247 S.G 214, 
app. after remand 155 S.R2d 916, 249 S.G 60S, 
cert. den. 88 S>Ct. 862, 390 U.S. 927, 19 L.Ed2d 
988. 
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Specific warnings as 4o going out with girls 
under eighteen 

Mont.—State v. Tiedemann, 362 P.2d 529, 139 Mont. 

237. 

Under statutory rape charge prior convictions 
for malicious entry inadmissible 
U.S—Jones v. Haskins, D.GOhio, 343 F.Supp. 645, 
affd., GA., 459 F.2d 479, cert den. 93 S.Ct. 333, 
409 U.S. 990, 34 LEd2d 257. 

36. Alaska—Gordon v. State, 501 P.2d 772. 

Anz.—State v. Tynes, 389 P.2d 125, 95 Ariz. 251. 
Ark.—Fields v. State, 363 S.W.2d 905, 235 Ark. 986- 
Bishop v. State, 364 S.W.2d 676, 236 Ark. 12 
Cal—People v. Thomas, 73 CaLRptr. 590, 267 C.A.2d 
698. 

Fla.—Brown v. State, App., 250 So.2d 13. 

Ga—Paige v. State, 134 S.R2d 793, 219 Ga. 569. 
Ill—People v. Smith, 243 N.E2d 286, 102 IU.App.2d 
134. 

Or.—State v. Tracy, 425 P.2d 171, 246 Or. 349. 

Motive 

S.G—State v. Thomas, 151 S.E2d 855, 248 S.G 573. 

Intent 

CaL—People v. Elder, 79 CaLRptr. 466, 274 C.A.2d 
381. 
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38. Old.—Kupiec v. State, Cr., 493 P.2d 444. 

Theft from victim of rape 

Ga—Fuller v. State, 186 S.R2d 888, 228 Ga. 546. 

39. ID—People v. Walker, 213 N.E2d 552, 34 D1.2d 
23. 

People v. James, 210 N.E2d 804, 62 Dl-App. 
225—People v. Butler, 273 N.E2d 37, 133 LL 
App^d 299. 

Miss—Wilson v. State, 140 So.2d 275, 243 Miss. 859. 
Mo.—State v. Brownridge, 353 S.W.2d 715. 
N.GyState v. Perry, 169 S.E2d 839, 275 N.G 565. 
Okl—Kupiec v. State, Cr., 493 P.2d 444. 

S.G—State v. Thomas, 151 S.E2d 855, 248 S.G 573. 

40. Ariz.—State v. Gibson, 443 P.2d 424, 103 Ariz. 
428. 

Cal—People v. Nails, 29 CaLRptr. 671, 214 C.A.2d 
689. 

Ky.—Cook v. Com., 379 S.W.2d 228. 

Nev —State v. Nystedt, 377 P.2d 929, 79 Nev. 24. 
N.M.—State v. Velarde, 354 P.2d 522, 67 N.M. 224. 
State v. Mason, App., 448 PJd 175, 79 N.M. 
663. 

Ohio—State v. Chapman, 168 N.E2d 14, 111 Ohio 
App. 441. 

Evidence not improper as disclosing commission 
of other offense 

La—State v. Hills, 129 So.2d 12, 241 La. 345. 
Permitting introduction of evidence held abuse 
of discretion 

Nev—Martin v. State, 393 P.2d 141, 80 Nev. 307. 

41. Ind—Duvose v. State, 275 N.E2d 536, 257 Ind. 
450. 

Consent as only issue 

(2) Other matters. 

Ind—Jenkins v. State, 474 N.E2d 84. 
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43. DL—People v. Fentress, 272 N.E2d 801, 133 
HLAppJd 38, cert. den. 92 S.Ct. 1329, 405 U3. 
1044, 31 LEdJd 586. 

Tex.—Caldwell v. State, Cr., 477 S.W.2d 877. 

44 JO. m— People v. Jackson, 243 N.E2d 551, 103 
IUApp.2d 209, cert. den. 90 S.Ct. 948, 397 U.S. 
957, 25 L.Ed2d 142. 

Mo.—State v. Johnson, 485 S.W.2d 106. 
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44J5. Ariz.—State v. Hill 450 P.2d 696, 104 Ariz. 

238. 
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5. Tenn.—Carroll v. State, 370 SW.2d 523, 212 
Tenn. 464. 

Similar conduct toward companion of prosecu¬ 
trix, etc. 

i.c.—state v. Brooks, 111 S.E2d 686, 235 S.C. 344, 
cert. den. and app. dism. 81 S.Ct. 707, 365 U.S. 
•300, 5 LEd.2d 689. 

46. Cal.—People v. Minkowski, 23 Cal.Rptr. 92, 204 
C.A.2d 832. 

Gx—Gunter v. State, 154 S.R2d 608, 223 Gx 290. 

47.5. U.S.—Crook v. Henderson, D.C.La., 310 
F.Supp. 200. 

Ala.—Mitchell v. State, Or., 215 So.2d 917, 45 Ala.App. 

668 . 

Ariz.—State v. Francis, 371 P.2d 97, 91 Ariz. 219- 
State v. Fierro, 489 P.2d 713, 107* Ariz. 479. 

Ark.— Montgomery v. State, 473 S.W.2d 885, 251 Ark. 
645. 

Cal.—People v. Diaz, 58 CaLRptr. 729, 427 P.2d 505, 
66 C.2d 801. 

Ga.—Anderson v. State, 150 S.E.2d 638, 222 Ga. 561— 
Gunter v. State, 154 S.E.2d 608, 223 Ga. 290— 
McNeal v. State, 187 S.E2d 271, 228 Ga. 633. 
Kan.— State v. Morgan, 485 P.2d 1371, 207 Kan. 581- 
State v. Masqua, 502 P.2d 728, 210 Kan. 419, cert, 
den. 93.S.Ct. 1939, 411 U.S. 951, 36 L.Ed.2d 413. 
Mass.—Com. v. Madyun, 458 N.R2d 745, 17 Mass. 
App. 965. 

Tex.— Perbetaky v. State, Cr., 429 S.W.2d 471. 

47.10. Rebuttal of alibi defense 

Ill.—People v. Scott, 280 N.R2d 715, 4 IU.App.3d 279. 

Tex.—Schneider v. State, Cr., 392 S.W.2d 130. 

47.15. Ga.—Anderson v. State, 150 S.R2d 638, 222 
Ga. 561. 

Kan.—State v. Morgan, 485 P.2d 1371, 207 Kan. 581. 
47.20. Ga.—Anderson v. State, 150 S.E.2d 638, 222 
Ga. 561. 

To establish fear 

W.Va.—State v. Pancake, 296 S.R2d 37. 

47J5. Ga.—Anderson v. State, 150 S.R2d 638, 222 
Ga. 561. 

Kan.—State v. Morgan, 485 P.2d 1371, 207 Kan. 581. 
47.30. Ga.—Anderson v. State, 150 S.R2d 638, 222 
Ga. 561. 

4735. Cal—People v. Ing, 55 Cal.Rptr. 902, 422 
P.2d 590, 65 G2d 603. 

People v. Holliman, 78 Cal.Rptr. 826, 274 
GA2d 89. 

Fla.—Dean v. State, 277 So.2d 13. 

Coney v. State, App., 193 SoJd 57. 

Ga.—Anderson v. State, 150 S.E.2d 638, 222 Ga. 561. 
HI.—People v. Scott, 280 N.R2d 715, 4 Ul.App.3d 279. 
Kan.—State v. Morgan, 485 P.2d 1371, 207 Kan. 581. 
La.—State v. Smith, 250 So.2d 724, 259 La. 515. 
Mkh.—People v. KeUy, 192 N.WJd 494, 386 Mich. 

33a 
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48. Cal—People v. Allison, 54 CaLRptr. 148, 245 
CA2d 568. 

Offenses committed by third per¬ 
sons on other third persons, when ma¬ 
terial to show all revelant facts sur¬ 
rounding the commission of the of¬ 
fense charged, may be shown. 5020 

50 J0. Companions of defendant committing 
similar offense with sister of prosecutrix 
Utah-State v. Sanchez, 361 P.2d 174, 11 Utah2d 429. 
5L5. Ala.—Hamilton v. State, 186 So.2d 108, 43 
AlxApp. 192, cert den. 186 So.2d 114, 279 Ala. 
687. 

Ind.—Moore v. State, 280 N.E2d 57, 258 Ind. 200. 
Mich.—People v. McPherson, 197 N.WJd 173, 38 
MichApp. 534, cert den. 94 S.Ct 3179, 417 U.S. 
972, 41 L.Ed.2d 1143. 

S.G—State v. Sharpe, 122 S.R2d 622. 239 S.C. 258. 


51.10. S.C.—State v, Sharpe, 122 S.E.2d 622, 239 S.C. 
258. 

51.15. N.C.—State v. Spain, 164 S.E.2d 486, 3 N.C. 
App. 266. 

52. N.C—State v. Hartsell, 158 S.E.2d 785, 272 N.C. 
710. 

Seven years held not too remote 
Cal.—People v. Elder, 79 Cal.Rptr. 466, 274 C.A.2d 
381. 
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Prosecution is not required to speci¬ 
fy the purpose of such evidence in the 
absence of an objection or a request 
for specification . 535 

53.5. Mich,—People v, Dermartzex, 185 N.W.2d 33, 

29 Mich.App. 213, affd. 213 N.W2d 97, 390 
Mich. 410. 

55. N.C—State v. Shutt, 185 S.R2d 206, 279 N.C 
689, cert. den. 92 S.Ct. 1805, 406 U.S. 928, 32 
LEd.2d 130. 

Prior acts 

N.Y.—People v. Perment, 216 N.Y.S.2d 634, 13 AD.2d 
842. 

Prior conviction 

S.C—State v. Sharpe, 122 S.E.2d 622, 239 S.C. 258, 
58. N.C—State v. Gammons, 128 S.E2d 860, 258 
N.C 522. 

59.5. Cal.—People v. Thompson, 25 Cal.Rptr. 649, 
208 CA.2d 841. 

61. Cal.—People v. Scott, 32 Cal.Rptr. 225, 218 
C.A.2d 249. ' 

Tex.—Hart v. State, Cr., 447 S.W.2d 944. 

63. IU.—People v. Smith, 285 N.R2d 460, 6 IU. 
App.3d 259. 

§ 691(39).-Sodomy 
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67.50. Md.—Gorski v. State, 228 A.2d 835, 1 Md. 
App. 200. 

68. Cal.—People v. Bales, App., II Cal.Rptr. 639. 
Fla.—Reed v. State, App., 224 So.2d 364. 

Ind.—Estes v. State, 195 N.E2d 471, 244 Ind. 691. 
Mich.—People v. Askar, 153 N.WJd 888, 8 Mich App. 
95. 

Minn.—State v. Schmit, 139 N.WJd 800, 273 Minn. 78. 
Tex.—Johnston v. State, Cr., 418 S.W.2d 521 

68.5. Me.—State v. Graves, 224 A.2d 57. 

Tex.—Smith v. State, 342 S.W.2d 445, 170 Tex.Cr.R. 
518. 

Indecent exposure 

Tex.—West v. State, Cr., 428 S.W.2d 351. 

68.10. Tex.—Smith v. State, Cr., 415 S.WJd 206. 
68JO. Tex.—Johnston v. State, Cr., 418 S.WJd 521 
68 J5. Tex.—Johnston v. State, Cr., 418 S.WJd 521 
68 JO. Tex.—Johnston v. State, Cr., 418 S.WJd 522. 
68 .35. Tex—Johnston State, Or., 418 S.WJd 522. 

69. Statutory exception 

Mich.—People v. Askar, 153 N.WJd 888, 8 MichApp. 
95. 

70. Ala.—Parris v. State, 190 So.2d 564, 43 AlxApp, 
351. 

Cal.—People v. Bales, App., 11 Cal.Rptr. 639. 

Fla.—Harris v. State, App., 183 So.2d 291. 

Mich.—People v. Askar, 153 N.W.2d 888, 8 Mich.App. 
95. 
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70.5. Cal.—People v. Thompson, 25 Cal.Rptr. 649, 
208 C.A.2d 841. 

Ind.—Umar v. State, 195 N,R2d 98, 245 Ind. 104— 
Estes v. State, 195 N.EJd 471, 244 Ind. 691—Mil¬ 
ler v. State, 268 N.R2d 299,256 Ind. 296—Gilman 
v. State, 282 N.R2d 816, 258 Ind. 556. 


To show victim was not accomplice 
U.S —Atwell v. State of Ark., GAArk., 426 F.2d 912. 
70.10. Acts committed eight years before 
Ind.—Kerim v. State, 265 N.E2d 22, 255 Ind. 420. 

71. Fla.—Andrews v. State, App., 172 So.2d 505. 

72. Ind.—Miller v. State, 268 N.R2d 299, 256 Ind. 
296. 

72*5. Fla.—Andrews v. State, App., 172 So.2d 505. 

72.15. Fix—Andrews v. State, App., 172 So.2d 505— 
Hams v. State, App., 183 So.2d 291. 

Ind.—Lamar v. State, 195 N.E2d 98. 245 Ind. 104. 

73. Ind.—Lamar v. State, 195 N.E2d 98, 245 Ind. 
104. 
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76.5. Ark.—CJ.S. dted in Carter v. State, 500 
S.WJd 368, 374, 255 Ark. 225, cert. den. 94 S.Ct. 
1610, 416 US. 905, 40 L.EdJd 110. 

§ 691(40). -Other Offenses 

76.50. Particular prosecutions 

(1) U.S.—U.S. v, Sanchez-Mata, C.A.Ariz., 429 F.2d 
1391—US. v. Carter, CA.Kan., 433 F.2d 874. 

D.C—U.S. v. Biumberg, D.C.DeL, 258 F.Supp. 885. 

Blackburn v. U3., Mud. App., 171 A.2d 254. 
Ky.—Stiles v. Com., 348 S.W.2d 843. 

Mo —State v. Slay, 406 S.W.2d 575. 

Ohio—State v. Deboard, 187 N.EJd 83, 116 Ohio App. 
108. 

Or.—State v. McDonald, 361 P.2d 1001, 231 Or. 24, 
cert den. 82 S.Ct. 1247, 370 VS. 903, 8 LEdJd 
399. 

(2) Ga.—Byington v. State, 126 S.E2d 698, 106 Gx 
App. 247, revd. on oth. grds. 128 S R2d 329, 218 Ga. 
440, conf. to 129 S.R2d 207, 107 GxApp. 62. 

Tex—Quarles v. State, Cr., 398 S.W.2d 935. 

(14) Or —State v. Clipston, 473 P.2d 682, 3 Or.App. 
313. 

(19) U.S.—U.S. v. Harrison, C.A.La., 461 F.2d 1127, 
cert. den. 93 S.Ct. 174, 409 U.S. 884, 34 L.Ed.2d 140. 

U.S. v. Carney, D.C.Del., 328 F.Supp. 960, affd., 
CA., 455 FJd 925. 

Pa.—Con. v. Brecldey, 32 D. Sc. C.2d 770, 83 Montg, 
12 . 

(20) Under Soldiers’ and Sailors’ Civil Relief Act 
U.S —US. v. Kaufman, C.A.N.Y., 453 F.2d 306. 
76.55. Particular prosecutions 

(7) Other prosecutions. 

U.S.—U.S. v. Fierson, C.A.Ind., 419 F.2d 1020. 

Alx—Harris v. State, 130 So.2d 227, 41 AlaApp. 261, 
cert den. 130 SoJd 231, 272 Alx 146. 

Fix—RandaU v. State, App., 239 So.2d 81. 

N.Y.—People v. Ryan, 276 N.Y.S.2d 933, 27 A.D,2d 
698. 

Ohio—State v. Crafton, 239 N.E2d 571, 15 Ohio 
AppJd 16a 

77. To show intent 

U.S.—U.S. v. Abraham, CA.IU., 347 FJd 395. 

Coarse of conduct 

U.S.—U.S. V. Abraham, CAUL 347 FJd 395. 
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78.10. Md.—Braun v. State, 185 A.2d 905, 230 Md. 
81 

82* In disorderly conduct prosecution earlier 
annoying telephone calls admissible 
HL—People v. G&uer, 288 N.E2d 24,7 IU.App.3d 511 
84. Prosecution for disorderly use of telephone 
Ind.—Allison v. State, 166 N.EJd 171, 240 Ind. 556, 
app. dism. and cert. den. 81 S.Ct. 821 365 U.S. 
608, 5 LEdJd 821, reh. den. 81 S.Ct. 1349, 366 
U.S. 927, 6 L.EdJd 386. 

84.5. Ky.—Scamahorae v. Com., 357 S.W.2d 3a 
Mo.—State v. Holbert, 416 S.WJd 129. 

Okl.—Davis v. State, Cr., 489 P.2d 789. 
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Other matters with respect to the 
admissibility of evidence of other of¬ 
fenses in a prosecution for disturbing 
the peace have been adjudicated . 8410 

84.10. Miss.—Willis v. State, 165 So.2d 154, 250 
Miss. 334. 

93. Cal.—People v. Burch, 17 CaLRptr. 102, 196 
C.A2d 754. 

96. Mo.—State v. Lafferty, 415 S.W.2d 791 
Evidence of planned offense admissible to show 
motive for possession of firearm 
U.S.—U.S. V, Eide, GAWash., 427 F.2d 543. ' 

98. Ky.—Rake v. Com., 450 S.W.2d 527. 

Okl.—Anderson v. State, Cr., 381 P.2d 892. 
Possession of firearm by convicted felon 
Ga.—Grant v. State, 296 S.E2d 110, 163 Ga.App. 775. 
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2. U.S.—Roev.U.S.,GA.Tex.,316F.2d617-U.S.v. 

Ross, GA.N.Y., 321 F.2d 61, cert. den. 84 S-Ct. 
17a 175, 375 U.S. 894, 11 L.Ed.2d 123. 

3. U.S.—Weeks v. U.S., CAUtafa, 313 F.2d 688, cert. 

den. 83 S-Ct. 1523, 373 U.S. 922, 10 L.Ed.2d 421. 

12. Wya—Kempton v. State, 488 P.2d 311. 

13. U.S.—U.S. v. Coleman, D.CMiss., 259 F.Supp. 
394, affd., C.A, 383 F.2d 989. 
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29. Tex.—Hicks v. State, Cr., 389 S.W.2d 950. 
Evidence of post escape contacts 
U.S.—U.S. V. Hurley, C.A1 (Ala.), 755 F.2d 788. 

Prosecution for escape 

U.S.—Johnson v. U.S., C.A.Mo., 313 F.2d 953—Chan¬ 
dler v. U.S., CAAriz, 378 F.2d 906. . 

Cal.—People v. Lynn, 94 CaLRptr. 16, 16 C.A.3d 259. 
Colo.—Ruark v. People, 406 P,2d 91, 158 Colo. 287. 
Ga.—Johns v. State, 296 S.E2d 638, 164 Ga.App. 133. 
Minn.—State v. Jones, 124 N.W.2d 729, 266 Minn. 526. 
Wash.—State v. Courville, 387 P.2d 938, 63 Wash.2d 
498. 

In a prosecution for escape, evidence 
of another crime may be relevant and 
admissible . 30 - 5 

30.5, Theft of vehicle admissible to show flight 

Ariz.—State v. White, 494 P.2d 714, 16 Ariz-App. 514. 
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39. Ariz.—State v. Horn, 422 P.2d 172, 4 Ariz.App. 
541. 

40. Ariz.—State v. Horn, 422 P.2d 172, 4 ArizApp. 
541. 

43.10. Issuance of false certificate of pregnan¬ 

cy 

Md.—Greenwald v. State. 157 A2d 119, 221 Md. 245, 
app. dam. 80 S.CL 1599, 363 U.S. 721, 4 LEd.2d 
1521. 

46.10. Motive and intent 

Ariz.—State v. Biddlecome, 481 P-2d 533, 14 ArizApp. 
163. 

Admiasihle for identification porposes 

CaL—People v. Holland, 99 Cal.Rptr. 523, 22 GA.3d 

saa 
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5L U5.— VS v. Stevens, GAKan., 452 F.2d 633- 
US. v. McKee, CAMich., 456 F.2d 1049, cert. 
den.92S.Ct 2436,407 U.S. 9ia 32 L.E<L2d 684, 
reh. den. 93 &Ct. 102, 409 VS. 899, 34 L.Ed.2d 
158, reh. den. 93 S.Ct 429, 409 U.S. 1019, 34 
LEd.2d 311, reh. den. 93 S.Q. 2286, 412 U.S. 
914, 36 L.Ed.2d 978, rdu den. 94 S.Ct 261, 414 
US. 989, 38 LEd.2d 229. 

52. U.S.—U.S. v. Egenberg, GAN.Y., 441 F2d 441, 
cert. den. 92 S.Ct 53a 404 US. 994, 30 LEd.2d 
546. 


54.10. U.S.—US. v. Brook, CA.Cal., 414 F.2d 804, 
cert. den. 90 S.Ct. 756, 396 U.S. 1060, 24 L.Ed.2d 
754. 

U.S. v. Parenti, D.C.La., 326 F-Supp. 717, affd., 
C.A., 470 F.2d 1175, cert. den. 93 S.Ct. 2145, 411 
U.S. 965, 36 L.Ed.2d 686—U.S. v. Cole, D.C.N.Y., 
334 F.Supp. 961. 

54J5. U.S.—U.S, v. Accardo, C.A.I1L, 298 F.2d 133 
—Marko v. U.S., C.A.Fla., 314 F.2d 595. 

55. Ga.—Horne v. State, 186 S.E2d 542, 125 Ga. 
App. 40. 
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69. NJ.—State v. Lanzo, 210 A.2d 613, 44 N.J. 560. 
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70.5. W.Va.—State v. Wassick, 191 S.E2d 283, 156 
W.Va. 128. 

72. Miss.—Cam v. State, 175 So.2d 638, 253 Miss. 
368. 

74. Tex.—Hernandez v. State, Cr., 468 S.W.2d 387. 
76. Miss.—Cain v. State, 175 So.2d 638, 253 Miss. 
368. 

Tex.—Hernandez v. State, Cr., 468 S.W,2d 387. 

76.15. Exclusion held not abuse of discretion 
U.S.-U.S. V. Glasser, C.AN.Y., 443 F.2d 994, cert. 

den. 92 S.Ct. 96, 404 U.S. 854, 30 L.Ed.2d 95. 

80.5. Intent 

U.S.—Knight v. U.S., C.AGa., 310 F.2d 305. 
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87. To prove intent 

Nev.—Brown v. State, 404 P.2d 428, 81 Nev. 397. 

88.5. Ariz.—State v. Locks, 382 P.2d 241, 94 Ariz. 
134. 

Ark.—Wood v. State, 450 S.W.2d 537, 248 Ark. 109. 
La.—State v. Allen, 146 So.2d 407, 243 La. 698. 

Md.—Fabian v. State, 201 A.2d 511, 235 Md. 306, cert. 

den. 85 S.Ct. 135, 379 U.S. 869, 13 L.Ed.2d 72. 
Ohio—State v. White, 4 89 N.E2d 160, 116 Ohio App. 
522. 

Or.—State v. Holleman, 357 P.2d 264, 225 Or. 7. 

94. Modus operand! held different in prosecu¬ 
tion for threatening to discharge explosives 

Fla.—Steppe v. State, App., 193 So.2d 617. 

95. Mo.—State v. McDaris, 463 S.W.2d 809. 

In prosecution of other crimes relat¬ 
ing to explosives evidence of other of¬ 
fense may be admissible , 965 to show 
scheme, plan or pattern , 96,10 or intent of 
defendant . 96 - 15 

96.5. Ala.—'Wilcutt v. State, 123 So.2d 193, 41 Ala. 
App. 25, cert. den. 123 So.2d 203, 271 Ala. 315. 

Similar homemade bombs employed in collateral 
offenses 

Cal.—People v. Poulin, App., 103 CaLRptr. 623, 27 
GA.3d 54. 

96.10. Ark.—Perry v. State, 342 S.W.2d 95, 232 Ark. 
959. 

96.15. U.S.—U.S. v. Hayes, GA.Tex., 444 F.2d 472, 
cert. den. 92 S.Ct. 210, 404 U.S. 882, 30 LEd.2d 
163. 

Ark.—Lauderdale v. State, 343 S.W.2d 422, 233 Ark. 
96. 

Mo.—State v. McDaris, 468 S.W.2d 809. 
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98.5. U.S.—U.S. v. Rosenstem, GA.N.Y., 434 F.2d 
640, cert. den. 91 S.Ct 910, 401 U.S. 921, 27 
L.Ed.2d 825. 

Evidence admissible to show intent 

U.S.—U.S. v. Wade, GATenn., 364 F.2d 931. 

99. U.S.—U.S. v. Weeks, GA.N.Y., 327 F.2d 656— 
U.S. v, Brickey, GA.Ark., 426 Fid 680, cert. den. 
91 S.Ct. 55, 400 U.S. 828, 27 L.Ed,2d 57—U.S. v. 


Hampton, C.A.Ind., 457 F.2d 299, cert. den. 93 
S.Ct. 136, 409 U.S. 856, 34 L.Ed 2d 101. 

U.S. v. Scott, D.C.Pa., 326 F.Supp. 272, affd., 

C. A., 460 F.2d 45, affd. 474 F.2d 1340. 

1. U.S.—U.S. v. Prionas, C.AMo., 438 F.2d 1049, 

cert. den. 91 S.Ct. 1683, 402 U.S. 977, 29 L.Ed.2d 
144—U.S. v. Gossman, C.A.Fla., 455 F.2d 967. 
U.S. v. Kline, D.GMinn., 221 F.Supp. 776—U.S. 
v. Scott, D.C.Pa., 326 F.Supp. 272, affd., C.A., 460 
F.2d 45, affd. 474 F.2d 1340. 

2. U.S.—U.S. v. Patterson, GA.X1L, 314 F.2d 491— 

US. v. Bessesen, C.AMinn., 433 F.2d 861, cert, 
den. 91 S.Ct. 1254,401 U.S. 1009, 28 L.Ed.2d 545. 
U.S. v. Kline, D.GMinn., 221 F.Supp. 776. 
Credit card stolen from mail 
U.S.—U.S. v. Robertson, C.ATex., 460 F.2d 1250. 

3. U.S.—U.S. v.'Hutul, GA.I1L, 416 F.2d 607, cert. 

den. 90 S.Ct. 573, three cases, 396 U.S. 1012, 24 
LEd.2d 504, reh. den. 90 S.Ct 1519, 397 U.S. 
1081, 25 LEd.2d 820, cert. den. 90 S.Ct. 562, 396 
U.S. 1007, 24 L.Ed.2d 499, and 90 S.Ct 599, 396 
U.S. 1024, 24 L.Ed.2d 517. 

4. U.S.-U.S. v. Hutul, GAUL, 416 F.2d 607, cert. 

den. 90 S.Ct 573, three cases, 396 U.S. 1012, 24 
L.Ed.2d 504, reh. den. 90 S.Q. 1519, 397 U.S. 
1081, 25 LEd.2d 820, cert den. 90 S.Ct. 562, 396 
U.S. 1007, 24 L.Ed.2d 499, and 90 S.Ct. 599, 396 
U.S. 1024, 24 LEd.2d 517—US. v. Larsen, GA 
Idaho, 441 F.2d 512. 

6. U.S.—U.S. v. Payne, CA.Cal., 474 F.2d 603. 

8. D.C.—McHale v. U.S., C.A., 398 F.2d 757, 130 
U.S.App.D.C. 163, cert. den. 89 S.Ct. 462, 393 
U.S. 985, 21 L.Ed.2d 447. 
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12. U.S.-U.S. v. Johne, C.A.Wis., 322 F.2d 265— 
U.S. v. White, C.A.Ind., 355 F.2d 909. 

16.5. Relevancy of testimony about previous 
mail thefts 

U.S.—U.S. V. Rosse, C.A.N.Y., 418 F.2d 38, cert den. 
90 S.Ct. 1143, 397 U.S. 998, 25 LEd.2d 408. 

18. U.S.-U.S. v. Johne, C.A.Wis., 322 F.2d 265. 

18.5. Ind.—Bums v. State, 260 N.E2d 559, 255 Ind. 

1. 

Okl.—Simmons v. State, Cr., 485 P.2d 489. 

Robbery 

Minn.—State v. Saucedo, 200 N.W.2d 37, 29 Minn. 289. 

18.10. Conn.—State v. Fernandes, Cir.AD., 209 
A,2d 194, 3 Conn.Cir. 109. 

D.C.—Smith v. U.S., C.A., 406 F.2d 667, 132 U.S.App. 

D. C. 131, cert. den. 89 S.Ct 1315, 394U.S. 963, 22 
L.Ed.2d 564. 

III.—People v. Brown, 443 N.Eid 665, 66 IlLDec. 739, 
110 IlLAppJd 1125. 

Mo.—State v. Allen, 442 S.W.2d 18. 

Tex.—Morgan v. State, Cr., 395 S.W^d 644—Beard v. 
State, Cr., 481 S.W.2d 875. 

Evidence admissible to show knowledge 

Colo.—Naranjo v. People, 419 P.2d 953, 161 Cola 76. 

19. Minn.—GJJS. cited in State v. Berkelman, 355 
N.W.2d 394, 397. 

N.G—State v. Owenby, 177 S.E2d 749, 10 N.GApp. 
170. 

Okl.—Morris v. State, Cr., 497 P.2d 1108. 

Wash.—State v. Sayward, 387 P.2d 746, 63 Wash.2d 
485. 

Evidence held not to show extraneous offense 
Tex.—Woosley v. State, Cr., 376 S.W.2d 572. 
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21.5. Presence of pistol in automobile 
Tex.—Dowdy v. State, Cr., 385 S.W.2d 678. 

21.10. BL—People v. Osborn, 223 N.E2d 243, 78 
Ul.App.2d 132. 

Neb.—'Tyrrell v. State, 115 N.W.2d 459, 173 Neb. 859. ‘ 
21.15. Ill.—People v. Archibald, 279 N.E2d 84, 3 
IlLApp.3d 591. 
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22. Cal.—People v. Smylie, 31 Cal.Rptr. 360, 217 
C.A.2d 118. 

23.10. U.S.—U.S. v. Whitehead, C.A.Or., 427 F.2d 
536—U.S. v. McGIamory, GA.Ala., 441 F.2d 130. 

Evidence held inadmissible 

U.S.—Brown v. U.S., C.A.Colo., 380 F.2d 477, cert, 
den. 88 S.Q. 1062, 390 U.S. 962, 19 L.Ed.2d 
1158—Powell v. U.S., CA.Fla., 410 F.2d 710- 
U.S. v. Thune, C.A.Fla., 411 F.2d 620-U.S. v. 
Mancuso, C.A.Tex., 423 F.2d 23, cert. den. 91 
S.Ct. 79—U.S. v. Johnson, CA.La., 453 F.2d 1195 
—U.S. v. Burkhart, C.A.Pa., 458 F.2d 201. 

23.15. U.S.—Evenson v. U.S., C.A.Mo., 316 F.2d 
94—U.S. v. Welbom, C.A.N.C., 322 F,2d 910— 
U.S. v. Bland, C.A.La., 432 F.2d 96, cert. den. 91 
S.Ct. 877, 401 U.S. 912, 27 LEd.2d 810-U.S. v. 
Cerullo, GA.Tex., 435 F.2d 142—U.S. v. Clark, 
C.A.Tenn., 437 F.2d 942—U.S. v. McGIamory, 
C.A.Ala., 441 F.2d 130. 

23.20. U.S.—Jones v. U.S., C.A.Ala., 405 F.2d 184— 
U.S. v. Coleman, C.A.N.M., 410 F.2d 1133—U.S. 
v. Clark, C.A.Tenn., 437 F.2d 942. 

Evidence held inadmissible 

U.S.—Mills v. U.S., C.A.Okl., 367 F.2d 366. 

26.10. Tex.—Vernon v. State, 338 S.W.2d 728, 170 
Tex.Cr.R. 150—Nees v. State, Cr„ 402 S.W.2d 
186. 

Va.—Crider v. Com., 145 SE2d 222, 206 Va. 574. 

page 910 

40 JO. Evidence admissible to show intent 

U.S.—Pardo v. U.S., C.A.La., 369 F.2d 922. 
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40.35. Ala.—McConnell v. State, 182 So.2d 577, 43 
Ala.App. 146. 

Arrest on gambling charges 

Tenn.—Fonte v. State, 373 S.W.2d 445, 213 Tenn. 204. 

Admissible where criminal record essential ele¬ 
ment of offense 

Ohio—City of South Euclid v. Paladino, 204 N.E2d 
265, 2 Ohio Misc. 147. 

§ 692. In General 

44. U.S.—Birdsell v. U.S., GA.Tex., 346 F.2d 775, 
cert. den. 86 S.Ct. 449, 382 U.S. 963, 15 LEd.2d 
366, reh. den. 86 S.Ct 900, 383 U.S. 923, 15 
LEd.2d 680, motion den. 86 S.Ct 1347, 384 U.S. 
914, 16 L.Ed.2d 368. 

Ala.—Pierce v. State, 151 So.2d 793, 42 Ala.App. 53. 

Del—Dc Salvatore v. State, 163 A.2d 244,2 Storey 550. 

Ill.—People v. Poindexter, 305 N.E2d 400, 18 I1L 
App.3d 436, 94 AX.R.3d 818. 

Kan.—State v. Jefferson, 460 P.2d 610, 204 Kan. 50. 

Ky.—CJ.S. cited in Marcum v. Com., 390 S.W.2d 884, 

886 . 

La.—State v. Carter, 363 So.2d 893. 

MdL—Forrester v. State, 167 A.2d 878, 224 Md. 337. 

Duggins v. State, 256 A.2d 354, 7 Md.App. 486. 

Mo.—State v. Williams, 343 S.W.2d 58. 

N.Y.—People v. Rodriquez, 178 N.Y.S.2d 993, 13 
Misc.2d 1004, cert. gr. 80 S.Ct. 91, 361 U.S. 812, 4 
L.Ed.2d 60, cert. diam. 80 S.Ct 959, 362 U.S. 984, 
4 LEd.2d 1009—Earl S. Peed Organization, Inc. v. 
Gray, 243 N.Y.S.2d 111, 40 Misc.2d 471, 

Pa.—Cbm. v. Robinson, 399 A.2d 1084, 264 Pa.Super. 
345, affd. 438 A.2d 964,497 Pa. 49, app, dism. 102 
S.Ct 2898, 457 U.S. 1101, 73 L.Ed.2d 1310. 

Reasoning behind role 

Md.—Wentworth v. State, 349 A.2d 421, 29 Md.App. 

110 . 
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45. Md.—Cooper v. State, 397 A.2d 245* 41 Md.App. 
391 

Mo.—State v. Stephens, App., 556 S.W.2d 722. 

46. Ga.—Adams v. State, 235 S.E2d 667, 142 Ga. 
App. 252. 


46.5. Ind.—Pinkerton v. State, 283 N.E2d 376, 258 
Ind. 610. 

473. U.S.—U S. v. Levine, C.A.Fla., 546 F.2d 658, 
reh. den. 551 F.2d 687. 

Ga.—Jones v. State, 208 S.E2d 825, 232 Ga. 771, cert. 

den. 95 S.Ct. 795, 419 U.S. 1115, 42 LEd.2d 814. 
Ind.—Burke v. State, 238 N.E2d l. 

48. Cal.—People - v. Davis, 26 Cal.Rptr. 903, 210 
C.A.2d 721. 

Ga.—Creel v. State, 115 S.E2d 552, 216 Ga. 233. 
Watson v. State, 224 S.E2d 446, 137 Ga.App. 
530. 

Wash.—State v. King, 429 P.2d 914, 71 Wash.2d 573. 

48.10. Conn.—State v. Naumec, Cir.A.D., 222 A.2d 
239, 3 Conn,Or. 575. 

Del.—De Salvatore v. State, 163 A.2d 244, 2 Storey 550. 
Mo.—State v. Burley, App., 523 S.W.2d 575. 

Tex.—Hancock v. State, Cr., 402 S.W.2d 906, 18 A.L 
R.3d 1113. 

49. U.S.—U.S. v. Driscoll, C.A.Mass., 449 F.2d 894, 
cert. den. 92 S.Ct. 948, 405 U.S. 920, 30 LEd.2d 
790—U.S. v. Trenary, C.A.Cal., 473 F.2d 680. 

Ga.—Holmes v. State, 163 S.E2d 803, 224 Ga. 553. 
Ill—People v. BrengetKy, 184 N.E2d 849, 25 I11.2d 
228, cert. den. 83 S.Ct. 945, 372 U.S. 948, 9 
L.Ed.2d 973. 

Kan.—State v. Jefferson, 460 P.2d 610, 204 Kan. 50. 
La.—State v. Reese, 194 So.2d 729, 250 La. 151, cert, 
den. 88 S.Ct. 485, 389 U.S. 996, 19 L.Ed.2d 495- 
State v. McQueen, 243 So.2d 798, 257 La. 684. 
N.M.-State v. Landlee, App., 516 P.2d 697, 85 N.M. 
726. 

49.10. III.—People v. Prince, 275 N.E2d 181, 1 Ill. 
App.3d 853. 

N.Y.—People v. Campbell, 331 N.Y.S.2d 199, 69 
Misc.2d 808. 

Not applied unreasonably 

La.—State v. Bennett, 341 So.2d 847. 

49.15. Fla.—Jones v. State, App., 360 So,2d 1293. 
Mo.—State v. Jones, App., 569 S.W.2d 15. 
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49J0. U.S.-U.S. v. Beebe, C.A.N.M., 467 F.2d 222, 
cert den. 94 S.Ct. 1607, 416 U.S. 904, 40 LEd.2d 
108. 

49.25. Kan.—State v. Little, 439 P.2d 383, 201 Kan. 
101 . 

Mass.—Com. v. Valleca, 263 N.E2d 468, 358 Mass. 
242. 

49.30. U.S.—U.S. v. Jacobs, C.A.N.Y., 475 F.2d 270, 
cert den. 94 S.Ct 116, 131, 414 U.S. 821, 38 
L.Ed.2d 53, and 94 S.Ct 131, 414 U.S. 821, 38 
EEd.2d 53. 

Ala.—Knight v. State, Cr., 276 So.2d 624, 50 ALauApp. 

39, cert den. 276 So.2d 628, 290 Ala. 368. 

Ga.—Allen v. State, 224 S.E2d 834, 137 Ga.App. 755. 
Iowa—State v. Armstrong, 203 N.W.2d 269, cert den. 

94 S.Ct. 163, 414 U.S. 857, 38 LXd.2d 108. 

Ky.—Hawkins v. Com., 481 S.W.2d 259. 

N.G—State v. Cromp, 186 S.E2d 369, 280 N.G 491. 
Tex.—Overton v. State, Cr., 490 S.W.2d 556. 
Photostats made in regular course of business 

(2) Mass.—Com. v. Mouahan, 207 N.E2d 29, 349 
Mass. 139. 

(4) Other matters. 

U.S.—Tallo v. U.S., GA.R.L, 344 F.2d 467—Cassady 
v. U.S., GA.Ala., 395 F.2d 205-Meyer v, U.S., 
GAArk., 396 F.2d 279, cert den. 89 S.Q. 621, 
393 U.S, 1017, 21 L.Ed.2d 561. 

Entries in regular course of business 

U.S.-U.S. V. Vandenee, C.A.NJ. 279 F.2d 176-U.S. 
v. Anderson, GA.Mo., 447 F.2d 833, cert. den. 92 
S.Ct. 943, 405 U.S. 918, 30 LEd.2d 788. 

Enlarged reproduction of microfilm copies of 
instrument 

La.—State v. Vincent, 338 So.2d 1376. 

Mo.—State v. Holmes, 419 S.W.2d 15. 
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50. U.S.—Merrill v. U.S., C.A.FIa., 365 F.2d 281, 
cert. den. 87 S.Ct 1311, 386 U.S. 994, 18 LEd2d 
340. 

Ala.—Bell v. State, Cr.App., 364 So.2d 420, writ den.. 
Sup., 364 So.2d 424. 

DeL—Day v. State, 297 A.2d 50 

Ga.—Hill v. State, 142 S.E2d 909, 221 Ga. 65. 

Ind.—Pinkerton v. State, 283 N.E2d 376, 258 Ind. 610. 
State v. Loehmer, 304 N.E.2d 835, 159 Ind.App. 
156. 

Ky — CJS. dted in Marcum v. Com., 390 S.W.2d 884, 

886 . 

Me.—State v. Dow, 392 A.2d 532. 

N.M.—State v. Baca, App., 520 P.2d 872, 86 N.M. 144. 
N.Y.—People v. Fletcher Gravel Co., Inc., 368 N.Y. 

S.2d 392, 82 Misc.2d 22. 

Tenn.—Boshears v. State, Cr, 500 S.W.2d 621. 

Tex.—Smith v. State, Cr., 547 S.W.2d 6. 

Wyo.—Edwards v. State, 577 P.2d 138a 
Author need not be prodnced 
U.S.—U.S. v. American Radiator & Standard Sanitary 
Corp., C.A.Pa., 433 F.2d 174, cert den. 91 S.Ct. 
928,929, three cases, 401 U.S. 948,28 L.Ed.2d 231. 

50.5. U.S.—GJJS. dted la Burney v. U.S., CA.Fla., 
339 F.2d 91, 94—Rice v. U.S., C.A.Mo., 411 F.2d 
485—U.S. v. Jackson, 451 F.2d 259—U.S. v. Duf¬ 
fy, GA-FIa., 454 F.2d 809. 

Ariz.—State v. Woolery, 378 P.2d 751, 93 Ariz. 76. 
Ark.—Redman v. State, 580 S.W.2d 945, 265 Ark. 774. 
Ga.—Pryor v. State, 234 S.E2d 918, 238 Ga. 698, cert, 
den. 98 S.Ct 422, 434 U.S. 935, 54 LEd.2d 294, 
reh. den. 98 S.Ct. 650. 434 U.S. 1003, 54 L.Ed.2d 
500. 

Kan.—State v. Hill, 505 P.2d 704, 211 Kan. 239—State 
v. Bagemehl, 515 P.2d 1104, 213 Kan. 210, 62 
AXR.3d 103. 

Ky.—Smith v. Com., 467 S.W.2d 606. 

Md.—Lamot v. State, 234 A.2d 615, 2 Md-App. 378- 
Wells v. State, 261 A.2d 181, 8 Md.App. 510. 
Miss.—Talbert v. State, 347 So.2d 352. 

Mont—State v. Swazio, 568 P.2d 124, 173 Mont. 44a 
Old.—Hayes v. State, Cr., 397 P.2d 524. 

Or.—State v. Smith, 364 P.2d 786, 228 Or. 340. 
Tenn.—Wallis v. State, Cr., 546 S.W.2d 244. 

Tex.—Henriksen v. State, Cr., 500 S.W.2d 491. 

Wash.—State v. Callas, 413 P.2d 962, 68 Wash.2d 542, 
cert. dism. 87 S,Ct. 612, 385 U.S. 995, 17 LEiL2d 
455, cert. den. 88 S.Ct 1087, 390 UE 970, 19 
L.Ed.2d 1178, 

Wis,—York v. State, 173 N.W.2d 693, 45 Wis.2d 550. 
Ordinarily 

U.S.—Chandler v. U.S., GA.OkL, 318 F.2d 356. 

Inapplicable to parol evidence by competent 
witnesses 

Nev.—Lightford v. Sheriff, Clark County, 498 P,2d 
1323, 88 Nev. 403. 

Documentary evidence 

Mo.—State v. Frith, App, 525 S.W.2d 568. 

51.5, Chattels identifiable only by identifying 
marks and numbers 

(3) No violation where stolen property not shown to 
be unidentifiable from photographs admitted. 

N.J.—State v. Murphy, 204 A.2d 888, 85 NJ.Super. 
391, affd. 211 A.2d 193, 45 NJ. 36. 

(4) Best evidence rule may he applied. 

NJ.—State v. Murphy, 204 A.2d 888, 85 NJ^uper. 

391, affd. 211 A.2d 193, 45 NJ. 36. 

52. U.S.—Driggers v. U.S., GAJUa., 384 F.2d 158- 
Rice v. U.S., GA.Mo„ 411 F.2d 485—UA v, 
Duffy, GA,Fla., 454 F.2d 809. 

Ah.—Dunaway v, State, Cr., 278 So.2d 198, SO Ala. 

App. 198, cert den. 278 $0.2d 200, 291 Ala. 777. 
Ark.—Swearingin v. State, 474 S.W2d 111, 251 Ark. 
700. 

Conn.—State v. Lenzen, Cir.A.D., 189 A.2d 405, 24 
Conn-Sup. 208, 1 Conn.Gr. 499. 

Del.—Day v. State, 297 A.2d 50 

Ga.—Hill v. State, 142 S.E2d 909, 221 Ga. 6$. 

IB.—People v. Craig, 221 N.E2d 86, 75 IlLAppJd 29. 
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Md.—Lamot v. State, 234*A.2d 615, 2 Md.App, 378. 
Mich.—People v. Trudeau, 216 N.W.2d 430, 31 Mich. 
App. 766, cert. den. 95 S.Ct. 123, 419 U.S. 868, 42 
L.Ed.2d 106. 

Mis8.-^Iordan v. State, 237 So.2d 208. 

Mo.—State v. Coleman, 441 S.W.2d 46—Brake v. State, 
460 S.WJd 639. 

N.Y.—People v. Fonville, 340 N.Y.S.2d 494,72 Misc.2d 
785. 

Ohio—State v. Maupin, 330 N.E.2d 708, 42 Ohio St2d 
473, 71 O.O^d 485. 

Old.—Richards v. State, Cr., 569 P.2d 461. 

Tex.—Casiano v. State, Cr., 495 S.W.2d 231 
Wash.—State v. Callas, 413 P-2d 962, 68 Washed 542, 
cert diam. 87 S.Ct 611 385 U.S. 995, 17 LEd.2d 
455, cert den. 88 S.Ct 1087, 390 U.S. 970, 19 
LEd.2d 1178. 

In liquor law prosecutions, etc. 

Tetm.—Thurman v. State, 455 S.W.2d 177, 2 Tenn.Cr. 
App. 479, cert den. 91 S.Ct 930, 401 U.S. 938, 28 
LEd2d F 218. 

Results of experiment 

(2) Other matters. 

Old.—Hayes v. State, Cr„ 397 P.2d 524. 

Automobile 

Or.—State v. Smith, 364 P.2d 786, 228 Or. 340. 

Safe 

Tex.—Lyles v. State, 351 S.W.2d 886, 171 Tex.Cr.R. 
468. 

Scene of crime 

Kan.—State v. Emery, 440 P.2d 613, 201 Kan. 174. 
Ky.—Moore v. Com, 489 S.W.2d 516, cert. den. 94 
S,Ct 127, 414 U.S. 865, 38 L.Ed.2d 117, reh. den. 
94 S.Ct 606, 414 U.S. 1086, 38 LEd.2d 491. 

Gennineness of signature 

Minn.—State v. DeOidio, 152 N.W.2d 179, 277 Minn. 
218. 
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53. U.S.—U.S. v. Duffy, CA.Fla, 454 F.2d 809. 
Ark.—Washington v. State, 491 S.W.2d 594, 254 Ark. 

121 . 

Tenn.—Boshears v. State, Cr., 500 S.W.2d 621. 

54. U.S.—Burney v. U.S., GA-Fla., 339 F.2d 91. 
La.—State v. White, 321 Sold 491. 

N.Y.—People v. Fonville, 340 N.Y.S.2d 494,72 Misc.2d 
783. 

54 J. Fla.—Smith v. State, App., 305 So.2d 868. 
54.15. U.S.—U.S. v. Teller, CA.D1., 412 F.2d 374, 
cert den. 91 S.Ct 1603, 1604, 402 U.S. 949, 29 
L.Ed.2d 118. 

55. U.S.—Blachly v. U.S,, CA.Lt., 380 F.2d 665. 
Ait—Brewer v. State, 513 S.W.2d 914, 257 Ark. 51. 
D.C—Henson v. U.S., App., 287 A.2d 106. 

Ga.—Gould v. State. 207 S.R2d 519, 131 OaApp. 811, 
affiL in pert, revd. in part on oth. grds. 209 S.E2d 
512, 232 Ga. 844, mand. conf. to 209 SJL2d 718, 
133 Ga^pp. 34. 

HI—People v. Garrett, 358 NE.2d 364, 3 ELDec. 197, 
44 BLApp.3d 429. 

Kan.—State v. Thompson, 558 P.2d 93, 221 Kan. 176. 
Mo.—State v. Curry, 475 S.W.2d 747. 

N.C—State v. Moose, 243 S.E2d 425, 36 N.GApp. 

202 . 

Wk—State v. Amato, 183 N.W^d 29, 49 Wis.2d 638, 
cert den. 92 S.CL 735,404 U.S. 1063, 30 LEd2d 
751, reh. den. 92 S.Ct 1190, 405 U.S. 981, 31 
L.Ed.2d 257. 

Facte additional to affidavit given under oath 
Pa.— Com. v. Kmkoff, 302 AM 388, 223 PaSuper. 
413. 

56. Midi.—People v. Worden, 248 N.W.2d 597, 71 
MidtApp. 307. 
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57.10. Evidence of tear 

UA—U.S. v. Nakaladski, CA-Fk, 481 F.2d 289. 


58.5. U.S.—Fountain v. U.S., C.A.Fla., 384 F.2d 624, 
cert. den. 88 S.Ct. 1246, 390 U.S. 1005, 20 L.Ed.2d 
105. 

Grimes v, Wainwright, D.C.Fla,, 346 F.Supp. 
713. 

Ark.—Kerr v. State, 512 S.W.2d 13, 256 Ark. 738, cert. 

den. 95 S.Ct. 783, 419 U.S. 1110, 42 L.Ed.2d 806. 
La.—State v. Auzenne, 305 So.2d 507. 

Mo.—State v. Curry, 473 S.W.2d 747. 

N.Y.—People v. Gucciardo, 355 N.Y.S.2d 300, 77 
Misc.2d 1049. 

Ohio—State v. James, 325 N.E.2d 267, 41 Ohio App.2d 
248. 

Wyo.—Edwards v. State, 577 P.2d 1380. 

Stenographic transcript 

(4) Transcript of defendant’s recorded statement of¬ 
fered not as confession but merely in corroboration of 
sheriffs testimony as to his conversation with defendant, 
was admissible. 

N.C.—State v. Fox, 175 S.E.2d 561, 277 N.C. 1. 

(5) Other matters. 

U.S.—U.S. v. Mirro, C.A.H1., 435 F.2d 839—U.S. v. 
John, C.A-Mo., 508 F.2d 1134, stay den. 95 S.Q. 
1115, 420 U.S. 917, 43*L.Ed.2d 391, cert. den. 95 
S.C. 1948, two cases, 421 U.S. 962, 44 LEd.2d 
448, two cases, reh. den. 95 S.Ct 1948, 421 U.S. 
962, 44 L.Ed.2d 448. 

Cal.—People v. Ketchd, 30 Cal.Rptr. 538, 381 P.2d 
394, 59 C.2d 503. 

Fla.—Duggan v. State, App., 189 So.2d 890. 

Md.—Raimondi v. State, 288 A.2d 882, 265 Md. 229, 
cert. den. 93 S.Q. 293, 409 U.S. 948, 34 L.Ed.2d 
219. 

Mich.—People v. Karaite, 192 N.W.2d 676, 35 Mich. 
App. 541. 

Tape recording of original wire recording 

U.S.—Johns V. U.S., GA.Ga., 323 F.2d 421. 

Rerecording on proper foundation 

U.S.—U.S. V. Knohl, C.A.N.Y., 379 F.2d 427, cert den. 

88 S.Ct. 472, 389 U.S. 973, 19 LEd.2d 465. 

CaL—People v. Marcus, 107 CaLRptr. 264, 31 C.A.3d 
367, 58 A.L.R.3d 594. 

Neb.—State v. Myers, 206 N.W,2d 851, 190 Neb. 146. 
Tape rather than written transcript of tape 
N.Y.—People v. Mitchell, 338 N.Y.SJd 313,40 A.D.2d 
117. 

Copy of original tape recording 
Cal.—People v. Kageler, 108 Cal.Rptr. 235, 32 CA.3d 
738. 

Held not best evidence 

Cal.—People v. Johnson, 114 CalJtptr. 545, 39 GA.3d 
749. 

Tape recording itself constitutes best evidence 

U.S.—U.S. v. McMillan, CA.Minn., 508 F.2d 101, cert 
den. 95 S.Q. 1577, 421 U.S. 916, 43 L.Ed.2d 782. 
N.Y.—People v. Harding, 355 N.Y.S.2d 394, 44 A.D.2d 
800. 

Rule applicable to writing not tapes 
U.S.—U.S. V. Conway, GATex., 507 F.2d 1047. 
Failure to introduce tape recording did not vio¬ 
late rule 

N.C.—State v. Branch, 220 S.E.2d 495, 288 N.G 514, 
cert. den. 97 S.Ct 2971, 433 U.S. 907, 53 LEd.2d 
1091. 

58.10. La.—State v. Auzenne, 305 So.2d 507. 

Mo.—State v. King, App., 557 S.W.2d 51. 

58.15. U.S.—U.S. v. Gonzales-Benitez, CAArii, 
537 F.2d 1051, cert den. 97 S.Q. 323, 429 U.S. 
923, 50 LEd.2d 291. 

Cal.—People v. Sweeney, 9 CaLRptr. 793, 357 P.2d 
1049, 55 G2d 27—People v. Hawkins, 32 Cal.Rptr. 
392, 218 GAJd 151—People v. Swayze, 34 CaL 
Rptr. 5, 220 GA.2d 476. 

1U.—People v. Griffith, 353 N.E.2d 53, 40 IUApp.3d 
690. . * 

S.G—Stete v. Worthy, 123 S.R2d 835, 239 N.G 449. 
Evidence held Inadmissible 
Md.—Forrester v. State, 167 A.2d 878, 224 Md. 337. 
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Recordings of conversations trans¬ 
ferred from cassette cartridges to larg¬ 
er tapes in order that the volume of 
sound may be increased have been held 
not subject to exclusion under the best 
evidence rule. 58 - 20 

58.20. U.S.—U.S. v. Riccobene, D.C.Pa., 320 F.Supp. 
196, affd., C.A., 451 F.2d 586. 

Cassette made from original tape 

■ Old.—Harman v. State, Cr., 556 P.2d 1326. 

§ 693. Writing as Best Evidence 

59. U.S.—Gordon v. U.S., HI., 73 S.Q. 369, 344 U.S. 
414, 97 L.Ed. 447. 

Ala.—Pierce v. State, App., 151 So.2d 793, 42 Ala-App. 
53. 

Alaska—Torres v. State, 519 P.2d 788. 

Cal.—People v. Morris, 37 CaLRptr. 741, 226 GA.2d 
12—People v. Renfro, 58 CaLRptr. 832, 250 
GA2d 921. 

Fla.—Angel v. State, App., 30S So.2d 283. 

Ga.—Fishman v. State, 197 S.E.2d 467, 128 Ga.App. 
505. 

Ill.—People v. Donaldson, 181 N.E.2d 131, 24 IlL2d 
315. 

People v. Poindexter, 305 N.E.2d 400, 18 III 
App.3d 436, 94 A.LR.3d 818. 

Ind.—Hilligoss v. State, 255 N.E.2d 101, 253 Ind. 443— 
Enlow v. State, 303 N.R2d 658, 261 Ind. 348. 
Iowa—Sfate v. Moline, 164 N.W.2d 151. 

Ky.—Bower v. Com., 357 S.W.2d 333. 

La.—State v. Overton, 337 So.2d 1058. 

Md.—Sewell v. State, 368 A.2d 1111, 34 Md.App. 691. 
Mich.—People v. Worden, 248 N.W.2d 597, 71 Mich. 
App. 507. 

Minn.—State v. DeGidio, 152 N.W.2d 179, 277 Minn. 
218. 

Mo.—State v. McCollum, 377 S.W.2d 379—State v. 
Coleman, 441 S.W.2d 46—State v. Curry, 473 
S.W.2d 747. 

N.M.—State v. Landlee, App., 516 P.2d 697, 85 N.M. 
726. 

N.Y.—People v. Fields, 344 N.Y.S.2d 413, 74 Misc.2d 
109—People v. Fletcher Gravel Co., Inc., 368 N.Y. 
S.2d 392, 82 Misc.2d 22. 

N.C.—State v. Cornell, 187 S.E.2d 768, 281 N.G 20- 
State v. Branch, 220 S.R2d 495,288 N.G 514, cert 
den. 97 S.CL 2971, 433 U.S. 907, 53 L.Ed.2d 1091. 
R.L—State v. Ramsdell, 285 A.2d 399, 109 RJL 320. 
Old.—Hayes v. State, Cr., 397 P.2d 524. 

Tex.—Overton v. State, Cr., 490 S.W.2d 556—Norris v. 
State, Q., 507 S.W.2d 796—Lumpkin v. State, Q., 
524 S.W.2d 302. 

Utah—State v. Reay, 368 P.2d 595, 13 Utah2d 79. 
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593. U^.—U.S. v. Maddox, C.A.Ala., 492 F.2d 104, 
cert den. 95 S.Ct 92, 419 U.S. 851, 42 LJEd.2d 
82. 

Ariz.—State v. Smith, 593 P.2d 281, 122 Ariz. 58. 
I1L—People v. Donaldson, 181 N.E2d 131, 24 IlL2d 
315. 

Ky.—Marcum v. Com., 390 S.W.2d 884. 

N.C—State v. Springer, 197 S.E.2d 530, 283 N.C 627. 
Wash.—State v. King, 429 P.2d 914, 71 Wash.2d 573. 
59.10. Ga.—Smith v. State, 222 S.E.2d 357, 236 Ga. 
5. 

Willingham v. State, 215 S.E.2d 521, 134 Ga. 
App. 603. 

Torn.—Clariday v. State, Cr., 552 S.W.2d 759. 

Tex.—Poore v. State, Cr., 524 S.W^d 294. 

Evidence which is both a chattel and 
a writing may be treated as either land 
of evidence, and, the court, in its dis¬ 
cretion, should consider the policy be¬ 
hind the rule. 5915 
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59.15 US.—U.S. v. Duffy, GAFla., 454 F.2d 809. 
CaL—People v, Mastin, 171 CaLRptr. 780, 115 CA3d 
978. 

Colo.—People v. Wortham, App., 690 P.2d 876. 

<0. Mo.—State v. Mack, App., 576 S.W.2d 550. 

Neb.—State v. Hunt, 135 N.W.2d 475, 178 Neb. 783, 
cert. den. 86 S.Ct 577, 382 U.S. 994, 15 L.Ed.2d 
481. 

51. Conn.—State v. Moynahau, 325 A2d 199, 164 
Conn. 560t cert. den. 94 S.Ct. 291, 414 U.S. 976, 

38 LEd.2d 219. 

State v. Coppola, CirAD., 236 A.2d 353, 4 
Conn.Cir. 516. 

Ga.—Willingham v. State, 215 S.E2d 521, 134 GaApp. 
603. 

Ind.—Hilligoss v. State, 255 N.E2d 101, 253 Ind. 443. 
Kan.—State v. Hill, 505 P.2d 704, 211 Kan. 239. 

N.Y.—People v. Campbell, 331 N.Y.S.2d 199, 69 
Misc.2d 808. 

Ohio—State v. James, 325 N.E2d 267,41 Ohio App.2d 
248. 

R.L—State v. Ramsdell, 285 A.2d 399, 109 R.I. 320 
Tex.—Polk v. State, Cr., 500 S.W.2d 535. 

Ownerahlp 

(2) Automobile. 

Wis.—Mitchell v. Stole, 267 N.W.2d 349, 84 Wis.2d 
325. 

6US. Cal.—People v. Sweeney, App., 5 Cal.Rptr. 379, 
vac. 357 P,2d 1049, 55 C.2d 27, 9 Cal.Rptr. 
793—People v. Johnson, 114 CaLRptr. 545, 39 
CA.3d 749. 

Observer and video tape 

Md.—Avery v. State, 292 A2d 728, 15 Md.App. 520, 
app. dism., cert den. 93 S.Ct. 1499, 410 U.S. 977, 
36 L.E<L2d 173. 

62. Oa.—Hyde v. State, 29 S.E2d 820, 70 GaApp. 
823, followed in 29 S.E2d 824, 70 GaApp. 829— 
James v. State, 32 S.E2d 431, 71 GaApp. 867. 
Ky.—Fields v. Com., 368 S.W2d 324. 

Minn.—State v. Matousek, 178 N.W.2d 604, 287 Minn. 
344. 

Mo.—State v. Willett, App., 539 S.W.2d 774. 

N.C—State v. Miday, 140 S.E2d 325, 263 N.C 747. 
Tex.—Johnson v. State, Cr., 503 S.W.2d 280—Alvarez 
v. State, Cr, 508 S.W.2d 100. 

Motor vehicle aerial number copied from 
records 

Ky.—Bower v. Com, 357 S.W.2d 333. 
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62S. Ga.—Leverenz v. State, 231 S.E2d 513, 140 
GaApp. 632. 

Kan.—State v. Woolridge, 581 P.2d 403, 2 Kan.App.2d 
449. 

Pa.—Com. v. Slider, 323 A.2d 376, 229 PaSuper. 93. 
Tex.—Johnson v. State, Cr, 503 S.W.2d 280—Denton 
v. State, Cr, 504 S.W.2d 475. 

Wk—Goetsch v. States 172 N.W.2d 688, 45 Wis.2d 
285. 

63. Cal.—People v. Martin, 314 P.2d 493, 153 C.A.2d 
275—People v. Morris, 37 CaLRptr. 741, 226 
GA2d 11 

D.G—Henson v. U.S., App., 287 A2d 106. 

HI.—People v. Pelegri, 237 N.E2d 453, 39 fll.2d 568. 

65. US.—US. v. Alexander, GA.S.C, 326 F.2d 736. 
Del—Smith v. State, 352 A2d 765. 

IH.—People v. Klisnick, 390 NE.2d 1330, 28 IlLDec. 
740, 73 UlApp.3d 148. 

Md.—Corens v. State, 43 A2d 34a 183 Md. 561. 
Pa.—Com. v. Kubelius, 232 A2d 39,209 PaSuper. 535. 
R.I.—State v. Ramsdell, 285 A.2d 399, 109 R.I. 320. 
Tex.—Reyna v. State, Cr, 477 S.W.2d 564. 

Wash'—State v. King, 429 P.2d 914, 71 Wash.2d 573. 
Non-cxlstMce among group of documents 
Wadi.—State v. Gilman, 385 P.2d 369, 63 Wash.2d 7. 

66 . US.—US. v. Alexander, C.A.S.C, 326 F.2d 736. 
UL—People v. Prince, 275 N.E2d 181, 1 HlApp.3d 

853. 


OkL-Bynim v. State, Cr, 507 P.2d 1293. 

Best evidence is testimony of preparer 

Mo.—State v. Brauch, App, 529 S.W.2d 926. 

67. U.S.— Darby v. U.S, C.CA.Ga, 132 F.2d 928. 
Cal.—People v. Goldberg, 314 P.2d 151, 152 C.A.2d 
562. 

69. U.S.—U.S. v. Jacobs, CAAnz., 513 F.2d 564. 
Ala.—Blaine v. State, Cr.App, 366 So.2d 353. 

Ga.—Barrett v. State, 245 S.E2d 890, 146 GaApp. 207. 
Ind.—Roberts v. State, 328 N.E2d 429, 164 Ind.App. 
354. 

70. U.S.—U.S. v. Knight, C.A.Tex, 451 F2d 275, 
cert. den. 92 S.Ct. 1171, 405 U.S. 965, 31 L.Ed.2d 
240. 

Cal.—People v. Lockhart, 19 Cal.Rptr. 719, 200 CA2d 
862. 

D.C.—U.S. v. Tyson, C.A, 470 F.2d 381, 152 U.S.App. 
D.C. 233, cert. den. 93 S.Ct. 1512, 410 US. 985, 36 
L.Ed.2d 182. 

Ind.—Johnson v. State, 333 N.E2d 307, 165 Ind.App. 
636. 

La.—State v. St. Andre, 267 So.2d 190, 263 La. 48. 
Or.—State v. Partee, 573 P.2d 751, 32 Or.App. 117. 
Tex.—Ex parte Moore, Cr, 436 S.W.2d 901—Birdo v. 
State, Cr, 476 S.W.2d 697. 
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70S. Ind.—Brandon v. State, 396 N.K2d 365, 272 
Ind. 91 

71S. Tex.—Campbell v. State, Cr, 480 S.W.2d 391, 
cert. den. 93 S.Ct. 442,409 U.S. 1008, 34 LEd.2d 
301. 

Xerographic copies held admissible 

U.S.—U.S. v. Rodriguez, CA.Tex, 524 F.2d 485. 

La.—State v. Chambers, 270 So.2d 514, 263 La. 1080. 
Or.—State v. White, 477 P.2d 917, 4 Or.App. 151. 
Photocopy held admissible 
U.S-U.S. V. Rangel, C.A.Mo, 585 F.2d 344. 

Ala.—Neal v. State, Cr, 250 So.2d 605, writ denied 250 
So.2d 608, 47 AlaApp. 68, writ den. 250 So.2d 
608, 287 Ala. 738. 

Colo.—People v. Neal, 509 P.2d 598, 181 Colo. 341. 
La.—State v. St. Amand, 274 So.2d 179—State v. Jack’ 
son, 296 So.2d 320. 

N.M.—State v. Darden, App, 521 P.2d 1039. 86 N.M. 
198. 

Copies of affidavits . Where the 
original affidavits are before the court, 
copies thereof are properly admissi¬ 
ble . 7110 

71.10. Old.—Perrymore v. State, Cr, 366 P.2d 770. 
72, U.S.—U.S. v. Cooper, CAColo, 464 F.2d 648, 
cert. den. 93 S.Ct 901, two cases, 902, 919, 921, 
409 U.S. 1107, 34 L.Ed.2d 688, reh. den. 93 S.Ct 
1414, 1415, 1416, 410 U.S. 959, 35 L.Ed.2d 695. 
Ill.—People v. Crawford Distributing Co, Inc, 382 
N.E2d 1223, 22 IlLDec. 525, 65 IllApp.3d 790, 
affd. 397 N.E2d 1362,34 IlLDec 296,78 HL2d 70. 
Iowa-State v. Elmore, 70 N.W.2d 166,246 Iowa 1318. 
Me.—State v. Huff, 171 A2d 210, 157 Me. 269. 

Md.—Goodman v. State, 235 A.2d 56a 2 Md.App. 473. 
Mass.—Com. v. Baker, 330 N.E2d 794, 368 Mass. 58. 
Mo.—State v. Bern, 502 $.W.2d 364. 

Pa.—Com. v. Petrosky, 166 A2d 682, 194 PaSuper. 94. 
Wash.—State v. Kane, 594 P.2d 1357, 23 Wash.App. 
107. 
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73. 'U.S.—U.S. v. Kane, GA.Fla., 450 F.2d 77, cert 
den. 92 S.Ct 954, 405 U.S. 934, 30 LEd.2d 810. 
Ark.—Mhoon v. State, 642 S.W.2d 292, 277 Ark. 341. 
Rejection held not abuse of discretion 
U.S.—U.S. v. Shavin, CAUL, 320 F.2d 308, cert. den. 
84 S.Ct 349, 375 U.S. 944, 11 LEd,2d 273. 

Showing required 

Me.—State v. Huff, 171 A2d 210, 157 Me. 269. 
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76. U.S.—McDaniel v. U.S., CA.Tex., 343 F.2d 785, 
cert. den. 86 S-Ct. 59, 382 U.S. 826, 15 L.EdL2d 

71. 
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78. U.S.—Gordon v. U.S., GA.Fla., 438 F.2d 858, 
cert den. 92 S.Ct 63, 139, 14a *04 U.S. 828, 30 
L.Ed.2d 56 and 92 S.Ct. 142, two cases, 404 US. 
828, 30 LEd.2d 56 and 92 S.Ct. 143,404 US. 828, 

30 LEd.2d 56, reh. den. 92 S.Ct. 312, two cases, 
313, 404 U.S. 960, 30 L.Ed.2d 279. 

Me.—State v. Huff, 171 A2d 210, 157 Me. 269. 

§ 694. -Judicial and Official 

Acts, Proceedings, and 
Records 

81. US.-U.S. v. Vanover, CAUL, 339 F.2d 987. 
Ala.—Pierce v. State, 151 So.2d 793, 42 AlaApp. 53. 
Iowa-State v. McConnell, 178 N.W.2d 386. 

Md.—Hutchinson v. State, 373 A 2d 50, 36 MdApp. 
58. v 

Mo.—State v. Denmon, 473 S.W.2d 741. 

State v. Tevis, App., 340 S.W.2d 415. 

Certified copy of official report showing convic¬ 
tion 

NJ.—State v. Burger, 181 A.2d 3a 74 NJSuper. 208. 
Order for police lookout 
D.C—Daniels v. U.S., C.A., 393 F.2d 359, 129 US. 
App.D.C. 250, 

Tax assessment 

US.—U.S. v. Anderson, CAMo., 447 F.2d 833, cert, 
den. 92 S.Ct. 943, 405 U.S. 918, 30 LEd.2d 788. 

Original records unnecessary 

Minn.—State v. Brown, 226 N.W.2d 747, 303 Minn. 
114. 

82. US.—U.S. v. Baker, CACaL, 416 F.2d 202. 
Ala.—Chambers v. State, 352 So.2d 21, cert den. Ex 

parte Chambers, Cr., 352 So.2d 25. 

Colo—Rauilerson v. People, 412 P.2d 236, 159 Colo. 
395. 

Ill.—People v. Donaldson, 181 N.E2d 131, 24 D1.2d 
315. 

La.—State v. Ames, 190 So.2d 223, 249 La. 685. 

Md.—Davis v. State, 256 A.2d 819, 7 MdApp. 667. 
Mich.—People v. Manier, 173 N.W.2d 248, 19 Mich. 
App. 602. 

Miss.—McNamee v. State, 313 So.2d 392. 

Mo.—State v. Gilliam, 351 S.W.2d 723, cert. den. 84 
S.CL 670, 376 U.S. 914, 11 L.Ed.2d 611 
State v. Townes, App., 522 S.W.2d 21 
N.Y.—People v. Fields, 344 N.YS.2d 413, 74 Mfac.2d 
109. 

N.C—State v. Herald, 178 S.E2d 12a 10 N.C.App. 
263. 

Tenn.—SheU v. State, Cr.App., 584 S.W.2d 231. 

Tex.—American Plant Food Corp. v. State, CrApp., 
587 S.W.2d 679. 

Wyo.—Phillips v. State, 597 P.2d 456. 

FDIC certificate held admissible 
US.—U.S. V. DeTienne, CA.UL, 468 F.2d 151, cert, 
den. 93 S.Ct. 974, 977, 410 US. 911, 35 L.Ed,2d 
274. 
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83. US.—U.S. v. Wolf, CACal., 455 F.2d 984. 

84. Ind.—State v. Loehmer, 304 N.E2d 835, 159 
IndApp. 156. 

85. U.S.—U.S. v. Rohalla, GAUL, 369 F.2d 220. 
Ga.—Wheeless v. State, 218 S£.2d 88, 135 GaApp. 

406. 

Ind.—Enlow v. State, 303 N.E2d 658, 261 Ind. 348. 
Iowa—State v. Johnson, 222 N.W.2d 483. 

90. Mo.—State v. Thomas, App., 548 EWSd 574. 
Wis.—State v. Carmody, 170 N.WSd 818, 44 WisJd 

33. 

91. U.S.—U.S. v. Johnson, CAAla., 413 F,2d 1396, 
reh. 431 F.2d 441. 
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La.—State v. Sheppard, 350 So.2d 615. 

92* U.S.-U.S. v. Baker, C.A.N.Y., 442 F.2d 1024, 
cert. den. 92 S.Ct. 219, 404 U.S. 883, 30 L.Ed.2d 
165—U.S. v. Strayhom, 471 F.2d 661. 

Mass.—Com. v. Lawrence Ready-Mix Concrete Corp., 
345 N.E2d 919, 4 Mass.App. 804. 

Okl.—McColknigh v. State, Cr., 360 P.2d 727. 
Observation of a physician who, performed an 
antopsy, etc 

(2) Other matters. 

Miss.—Pendergraft v. State, 213 So.2d 560, app. dism. 
89 S.Q. 1453, 394 U.S. 715, 22 LEd.2d 671, reh. 
den. 89 S.Ct. 1993, 395 U.S. 941, 23 LEd.2d 459. 
96, Or.—State v. Nano, 543 P.2d 660, 273 Or. 366. 
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98. U.S.—US. v. Jewett, C.A.S.D., 438 F.2d 495, 
cert den. 91 S.Ct 1640,402 U.S. 947, 29 L.Ed.2d 
117. 

BL—People v. Skidmore, 372 N.R2d 723, 14 IU.Dec. 
527, 56 IU.App.3d 862, cert. den. 99 S.Ct. 282, 439 
U.S. 912. 58 LEd.2d 258. 

983. U.S—U.S. v. Jewett, CA.S.D, 438 F.2d 495, 
cert den. 91 SCt. 1640, 402 U.S 947, 29 L.Ed.2d 
117. 

99. Ala.—Turner v. State, 131 Sa2d 428,41 Ala.App. 
310. 

S.C—CJ3. quoted In State v. Bailey, 170 S.E2d 376, 
379, 253 S.C 304. 

Record of birth, where accessible, is 
better evidence and more trustworthy 
as to age of person than mere recollec¬ 
tion of family traditions, records or 
reports /- 5 

43. Conn.—State v. Phillips, CirJLD., 172 A.2d 923, 
22 ComtSup. 353, 1 Conn.Cir. 23. 
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8 . R.L—State ex reL Scott v. Berberian, 284 A.2d 590, 

109 R.L 309, app. dism. cert den. 92 S.Ct. 1314, 
405 U.S. 1036, 31 L.Ed.2d 577-State v. Ramaddl, 
285 A^d 399, 109 R.L 320. 

9. R.L—State v. Ramsdell, 285 A-2d 399, 109 R.L 

320. 

Tex.—Lamas v. State, Cr., 365 S.W,2d 163. 

15. Application for a license 

Kan.—State v. Craig, 524 P.2d 679, 215 Kan. 381. 

Revocation of license 

Wk—State v. Mullis, 260 N.W.2d 696, 81 Wis.2d 454. 

16. La.—State v. Jones, 316 So.2d 100, 96 A.LR.3d 
735. 

17. Ky.—Marcum v. Com., 390 S.W.2d 884. 
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21. U.S.—Ahlstedt v. U.S. GA.F1*., 315 F.2d 62, 
cert den. 84 S.a 101, 375 U.S, 847, 11 L.Ed2d 
74—U5. v. Zipkin, GA.Ohio, 729 F.2d 384. 

Ala.—Rickard v. State, 219 So.2d 363, 283 Ala. 534— 
Dooahay v. State, 255 SoJd 599, 287 Ala. 716. 
Ga.—Gee v. State, 171 S£2d 291, 225 Ga. 669. 

Ind.—Walker v. State, 204 N.E2d 850, 246 Ind. 386, 
cert den. 86 S.Ct 569, 382 U.S. 991, IS L.Ed.2d 
478. 

La.—State v. Ames. 190 So.2d 223,249 La. 685. 
Mas.—Myers v. State, 296 Sa2d 695. 

Mo.—Kansas City v. Mathis, App., 409 S.W.2d 280. 
N.C—State v. Vafllancourt 151 S.E2d 610, 268 N.C 
705. 

(McL—Foote v. Page, Cr., 415 P.2d 182—Cox v. Page, 
Cr„ 431 P.2d 954. 

Tex.—Martin v. State, Cr., 395 S.W.2d 631, cert den. 
86 S.CL 307, 382 U.S. 928, 15 LEd.2d 340-WiI- 
kinsoe v. State, Cr. 423 S.W.2d 311—Fletcher v. 
State, Cr, 437 S.W2d 849. 

MMt entry 

(3) Other matters. 


Alsu—Hunt v. State, Cr., 231 So.2d 343, 45 Ala.App. 
421. 

Old.—Application of Jones, Cr., 365 P.2d 833. 

Record of acquittal 

Fla.—Chippas v. State, 194 So.2d 593. 

Chippas v. State, App., 180 So.2d 355, affd., 
Sup., 194 So.2d 593. 

Reporter’s transcript of in-custody questioning 
Ala.—Taylor v. State, 199 So.2d 694, 43 Ala.App. 678. 
22. Tex.—Kessler v. State, Cr., 514 S.W.2d 260. 
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29, Ala.—Goodwin v. State, Cr., 239 So.2d 221, 46 
AhuApp. 149. 

Ind.—Kessler v. State, 355 N.E2d 262, 171 Ind.App. 
181. 

Kan.-State v. Craig, 524 P2d 679. 

Miss.—McGowan v. State, 269 So.2d 645. 

N.C—State v. Michaels, 180 S.E.2d 442, 11 N.CApp. 

110 . 

Formal judgment, etc. 

Okl.—Jackson v. State, Cr., 497 P.2d 475. 

34. Tex.—Conrad v. State, 209 S.W.2d 355, 151 
Tex.Cr. 462. 
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35. Ga.—Hyde v. State, 29 S.E2d 820, 70 Ga.App. 
823, fonowed in 29 S.E.2d 824, 70 Ga.App. 829, 

36. N.C,-State v. Cornell, 187 S.E2d 768, 281 N.C. 

20 . 

38. Ohio—State v. White, 189 N.E2d 160, 116 Ohio 
App. 522. 

Certified copy admitted also 
La.—State v. Rowell, 306 So. 2d 668. 

46. U.S.—U.S. ex rel. Williams v. Rundle, D.C.Pa., 
299 FSupp. 1371, affd. GA., 411 F.2d 794. 
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59. Cal—People v. Wohlleben, 67 Cal.Rptr. 826, 261 
CA.2d 461. 

Ga.—DePalma v. State, 185 S.E2d 53, 228 Ga. 272. 
Md.—Duggins v. State, 256 A .2d 354, 7 Md.App. 486. 

Supporting affidavit 

Ga.—DePalma v. State, 185 S.E2d 53, 228 Ga. 272. 
Ind.—Hardin v. State, 353 N.E2d 462, 265 Ind. 179. 

60. CaL—Beckers v. Superior Court of Orange Coun¬ 
ty, 88 CaLRptr, 602, 9 GA.3d 953. 

Ga.—Cain v. State, 148 S.E2d 508, 113 GaApp. 477. 
Ky.—Lumpkins v. Com., 425 S.W.2d 535. 

Warrant lost or misplaced 
(2) Other statements. 

Md.—Anderson v. State, 267 A^2d 296, 9 Md.App. 532. 
Photostatic copy held admissible 
Cal—People v. Lands, 106 Cal.Rptr. 329, 30 GA.3d 
487. 

Duplicate original 

Ind.—Johnson v. State, 333 N.E2d 307, 165 Ind.App. 
636. 

§ 695. -Acts, Proceedings, and 

Records of Associations 
and Corporations 
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75. U.S.—McDaniel v. U.S., GA.Tex., 343 F.2d 785, 
cert. den. 86 S.Q. 59, 382 U.S. 826, IS L.Ed2d 
71—Kroll v. U.S^ GA.Fla., 433 F2d 1282, cert, 
den. 91 S.Ct. 1616, 1618, 1619, 402 U.S. 944, 29 
LEd.2d 111 

Ky.—Castie v. Com., 463 S.W.2d 120. 

Okl.—McMahan v. State, Cr., 354 P.2d 476. 

Summaries 

US.—US. v. Goodwin, GA.La., 470 F.2d 893, cert, 
den. 93 S.Ct. 2160, 411 U.S. 969, 36 LEd.2d 691. 

76. N.C.—State v. Miday, 140 S.E2d 325, 263 N.C 
747. 
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77. Kan.—State v. Yohe, 457 P.2d 12, 203 Kan. 855. 

78. U.S.—U.S. v. Murrah, C.A.Tex., 478 F.2d 762. 
81. Colo.—Martinez v. People, 493 P.2d 1350, 177 

Cola 272. 

Ga.—Wheeless v. State, 218 S.E2d 88, 135 Ga.App. 
406. 
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91. Colo.—People v. Lamb, 438 P.2d 699, 165 Colo. 
332. 

Ga.—Hill v. State, 161 S.E2d 917, 117 Ga.App. 721. 
Ill.—People v. Stevenson, 246 N.E2d 309, 107 I1L 
App.2d 441. 

Miss.—Sanders v. State, 219 So.2d 913. Cert den. 90 
S.a 228, 396 U.S. 913, 24 LEd.2d 188. 

§ 696. -Contracts in General 
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98. Cal.—People v. Murdock, 7 Cal.Rptr. 293, 183 
CA.2d 861. 

Ky.—Marcum v. Com., 390 S.W.2d 884. 

Or.—State v. Nano, 543 P.2d 660, 273 Or. 366. 

1. Ill.—]People v. Long, 53 N.R2d 446, 385 Ill. 495. 
Ky.—Marcum v. Com., 390 S.W.2d 884. 

N.C—State v. Gamer, 238 S.E2d 653, 34 N.GApp. 
498, cert den., 241 S.E2d 519, 294 N.C. 184. 

§ 697. -Negotiable Instrument 

2. Neb.—State v. Costello, 256 N.W.2d 97, 199 Neb. 

43. 

Check 

(2) Other statements. 

U.S.-U.S. v. Alexander, GA.S.C., 326 F.2d 736-Wil¬ 
liams v. U.S., GA-Fla., 404 F.2d 1372, cert den. 89 
S.Ct 1482, 394 U.S. 992, 22 L.Ed.2d 1372. 

Ala.—Stringer v. State, Cr-App., 372 So.2d 378, writ 
den., Sup., 372 So.2d 384. 

Ind.—Bush v. State, 207 N.E2d 625, 246 Ind. 574- 
Wells v. State, 261 N.E2d 865, 254 Ind. 608. 

Wilson v. State, 348 N.E2d 90, 169 Ind.App. 
297. 

Miss.—Bass v. State, 328 So.2d 665. 

Neb.—State v. Novak, 147 N.W.2d 156, 181 Neb. 90. 

§ 698. -Conveyances and Bills 

of Sale 
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11. Ma—State v. Curry, 473 S.W.2d 747. 

17. Or.—State v. Nano, 531 P.2d 750, 20 Or-App. 
327, revd. on oth. grds., Sup., 543 P2d 660, 273 
Or. 366. 

24. U.S.—U.S. v. Quinones, GA. Puerto Rico, 516 
F.2d 1309, cert. den. 96 S.Ct. 97,423 U.S. 852, 46 
L.Ed.2d 76. 

Ga.—Wheeless v. State, 218 S.R2d 88, 135 Ga.App. 
406. 
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25. Mo.—GJ.S. dted in State v. Turnbough, 388 
S.W.2d 781, 787. 

§ 699. -Accounts and Books of 

Account 

28. U.S.—U.S. v. Normile, C.A.Tex., 587 F.2d 784. 

Summaries prepared from records held admissi¬ 
ble 

US.— U.S. V. Lawhcn, GA.Fla., 499 F.2d 352, cen. 
den. 502 F.2d 1168, cert. den. 95 S.Ct 804, 419 
US. 1121, 42 EEd.2d 820-U5. v. Lattus, GA. 
Ky., 512 P.2d 352—U.S. v. Prevatt, GA.Fla., 526 
F.2d 400, reh. den. 531 F.2d 575. 

Wash.—State v. Smith, 558 Pld 265, 16 WasLApp. 
425. 

W.Va.—State v, Nuckols, 166 S.E2d 3, 152 W.Va. 736. 

29. Ga.—Leverenz v. State, 231 S.E.2d 513, 140 Ga. 
App. 632. 
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Tex.—Overton v. State, Cr., 490 S.W.2d 556. 

Sales slip 

U.S.—U.S, V. Lomprez, C.A.IU., 472 F.2d 860, cert, 
den. 92 S.Ct. 2144, 411 U.S. 965, 36 LHd.2d 685. 

page 933 

32, Tenn—Richter v. State, 438 S.W.2d 362, 1 Tenn. 
Cr.App. 270. 

§ 701. -Private Memoranda 

37. Ala.—Cannon v. State, Cr., 301 So.2d 272, 53 
AhuApp. 509. 

Kan.—State v. Zimmer, 426 P.2d 267, 198 Kan. 479, 
cert. den. 88 S.Ct. 298, 389 U.S. 933, 19 L,Ed.2d 
286. 

Md.—Gray v. State, 271 A.2d 390, 10 Md.App. 478. 
Wash-State v. Swanson, 440 P.2d 492, 73 Wash.2d 
698. 

38. Fla.—Schaffer v. State, App., 276 So.2d 93. 

Ga—Munsford v. State, 199 S.E.2d 843, 129 Ga.App. 

547. 

N.C.—State v. Monroe, 219 S.E.2d 270, 2T N.CApp. 
405. 

39. Kan.—State v. Goodwin, 573 P.2d 999, 223 Kan. 
257. 

§ 702. -Letters and Telegrams 

40. U.S—U.S. v. England, C.A.Tex., 480 F.2d 1266, 
cert. den. 94 S.Ct. 543, 414 U.S. 1041, 38 L.Ed.2d 
332. 

W—People v. Campbell, 328 N.E2d 608, 28 IU.App.3d 
480. 

N.G—State v. Miday, 140 S.E2d 325, 263 N.C. 747. 

Carbon copies 

(4) Copy signed by person who prepared original was 
admissible. 

U.S.—Bruce v. U.S., CA.Fla, 351 F.2d 318, cert. den. 
86 S.Ct. 1370, 384 U.S. 921, 16 L.Ed2d 441, reh. 
den. 86 S.Ct. 1575, 384 U.S. 958, 16 L.Ed.2d 553. 

Rule violated 

Md.—Wentworth v. State, 349 A.2d 421, 29 Md.App. 

110 . 
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41. Me—State v. Williams, 395 A.2d 1158. 

43. Ky—Jackson v. Com., 445 S.W.2d 835. 

Tex—Haynes v. State, Cr., 475 S.W.2d 739. 

52. Mo.—State v. Coleman, 441 S.W.2d 46. 

§ 704. -Hotel Register 
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53.50. Original registration card, etc. 

U.S.—Stein v. U.S., C.ACal„ 271 F.2d 895, cert. den. 
80 S.Ct. 860, 362 U.S. 950, 4 L.Ed.2d 868. 

§ 705. -Other Records or Writ¬ 

ings 

58. U.S.—U.S. v. Stein, C.A.Ind„ 437 F.2d 775, cert. 

den. 91 S.Ct. 2205, 403 US. 905, 29 L.Ed.2d 680. 
Cal—People v. Daniels, 93 CaLRptr. 628, 16 C.A.3d 
36. 

Conn.—State v. Tomanelli, 216 A.2d 625, 153 Conn. 
365. 

Mass.—Com. v. Wilson, 255 N.E2d 744, 357 Mass. 49, 
cert den. 91 S.Ct 45,400 US. 823, 27 L.Ed2d 52. 
Mo.—State v. Bevelle, App., 527 S.W.2d 657. 

N.C—State v. Anderson, 169 S.E2d 38, 5 N.C.App. 
614, app. after remand 175 S.E2d 729, 9 N.C.App. 
146. 

Pa.—Conn. v. Roberts, 30 Leh.l~J. 175. 

Tex.—Overton v. State, Cr., 490 S.W.2d 556. 
Utah-State v. Ross, 573 P.2d 1288. 

Wash.—State v. Gilman, 385 P.2d 369, 63 Wash.2d 7. 

Work record 

Pa—Com. v. Brown, 85 Dauph. 353. 

64. U.S—U.S. v. Jordano, C.A.N.Y., 521 F.2d 695. 


Wis—State v. Klein, 130 N.W.2d 816, 25 Wis.2d 394, 
cert. den. 85 S.Ct. 1083, 380 U.S. 951, 13 L.Ed2d 
969. 

The best evidence rule is inapplicable 
to records admitted under the Business 
Records Act 6510 

65.10. U.S.—U.S. v. Miller, C.A.Gfc, 500 F.2d 751, 
reh. den. 508 F,2d 588, revd on oth. grds. 96 S.Ct. 
1619, 425 U.S. 435, 48 L.Ed.2d 71. 

66. Mo.—State v. Elgin, 391 S.W.2d 341. 
N.M.-CJ5. died in State v. Ross, 521 P.2d 1161, 
1167, 86 N.M. 212. 

S.C—State v. Hartfield, 252 S.R2d 139, 272 S.C 407. 
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71.10. Tex—Henriksen v. State, Cr., 500 S.W.2d 491. 
Composite picture 

Mass.—Com. v. Balukonis, 260 N.E2d 167, 357 Mass. 
721. 

Under a statutory provision defining 
a writing as including photographing 
upon any tangible thing a photographic 
transparency has been held to be a 
writing because it is recorded upon a 
tangible thing, the’ celluloid film 
strip . 72,5 A photograph printed from a 
negative is secondary evidence . 7110 
72.5. Slides 

Cal—People v. Enskat, 98 Cal.Rptr. 646, 20 C.A3d 
Supp. 1, app. after remand 109 CaLRptr. 433, 33 
C.A.3d 900, cert. den. 94 S.Ct. 3225, 418 U.S. 937, 
41 L.Ed.2d 1172. 

Motion picture film 

Cal—People v. Enskat, 98 Cal.Rptr. 646, 20 C.A.3d 
Supp. 1, app. after remand 109 Cal.Rptr. 433, 33 
C.A.3d 900, cert den. 94 S.Ct. 3225, 418 U.S. 937, 
41 L.Ed.2d 1172. 

72.10. Cal—People v. Enskat, 98 Cal.Rptr. 646, 20 
C.A.3d Supp. 1, app. after remand 109 CaLRptr. 
433, 33 C.A.3d 900, cert. den. 94 S.Ct. 3225, 418 
U.S. 937, 41 LEd.2d 1172. 

Photographs of tangible objects 
have been held admissible over the ob¬ 
jection that the object is the best evi¬ 
dence . 7113 

72.15. Md—Woods v. State, 288 A.2d 215, 14 Md. 
App. 627. 

§ 706. Grounds for, and Prelimi¬ 
naries to, Admission of 
Secondary Evidence 


74. U.S—U.S. v. Savage, C.A.Or., 482 F.2d 1371, 
cert den. 94 S.Ct. 1446, 415 U.S. 932, 39 LEd.2d 
491. 

Cal—People v. Renfro, 58 Cal.Rptr. 832, 250 GA.2d 
921. 

Ga—Rider v. State, 151 S.E2d 238, 114 GaApp. 347. 

Ill—People v. Baptist, 389 N.E2d 1200, 27 IlLDec. 
792, 76 IU.2d 19. 

Md—Sewell v. State, 368 A.2d 1111, 34 MdApp. 691. 

Minn.—State v. Dienger, 176 N.W.2d 528, 286 Minn. 
436. 

Mo.—State v. McDaniel, 392 S.W.2d 310. 

N.M.—State v. Baca, App., 520 P.2d 872, 86 N.M. 144. 

Pa,—Com. v. Cromartie, 294 A.2d 762, 222 Pa.Super. 
278. 
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75. U.S—Harney v. U.S., C.A.Mass., 306 F.2d 523, 
cert. den. 83 S.Ct 254, two cases, 371 U.S. 911, 9 
LEd.2d 171—Chandler v. U.S., CAOkL, 318 
F.2d 356—U.S. v. Savage, C.A.Or., 482 F.2d 1371, 
cert. den. 94 S.Ct. 1446, 415 U.S. 932, 39 L.Ed.2d 
491. 


CRIMINAL LAW §706 

Page 939 

Ala.—Harrison v. Siam, Cr., 340 So.2d 849, cert den. 

Ex parte Harrison, 340 Sa2d 854. 

Cal—People v, Peterson, 59 CaLRptr. 694, 251 GA.2d 
676. 

Ga—Rater v. State, 151 S.E2d 238, 114 G*.App. 347. 
Md—Sewell v. State, 368 A.2d 1111, 34 Md.App. 691. 
N.C—State v. Porth, 153 S.E2d 10, 269 N.C. 329. 
Negligent destruction 

Ala.—Cofield v. State, 136 So.2d 897,41 Ala.App. 469, 
cert. den. 136 Sold 904,273 Ala. 706, cert. den. 82 
S.Ct. 1602, 370 U.S. 952, 8 L.Ed2d 818. 

76. U.S.—Wflliamson v. U.S, CA.Ga, 272 F.2d 495, 
cert. den. 80 S.Ct 672, 362 U.S. 920, 4 L.Ed.2d 
740—U.S. v. Ross, C.A.N.Y., 321 F.2d 61, cert 
den. 84 S.Ct 170, 175, 375 U.S. 894, 11 LJEd^d 
123—U.S. v. Alexander. C.A.S.C., 326 F.2d 736. 
Ga—Bowman v. State, 242 S.E2d 480, 144 GaApp. 
681. 

Ill.—People v. Field, 299 N.E2d 754,13 IlLApp.3d 74. 
Md—Cooper v. State, 397 A.2d 245, 41 MdApp. 391 
Minn.—State v. Matousek, 178 N.W.2d 604, 287 Minn. 
344. 

Mo.—State v. Holmes, 419 S.W.2d 15. 

78. U.S—U.S. v. Knohl, C.A.N.Y, 379 F.2d 427, 
cert den. 88 S.Q. 471 389 U.S. 973, 19 LEd2d 
465. 

Md—Andresen v. State, 331 A.2d 78, 24 MdApp. 128, 
cert gr. 96 $.Ct 36. 423 U.S. 821 46 LEd2d 39, 
affd 96 S.Ct 2737, 427 U.S. 463, 49 LEd.2d 627. 
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78.5. Or.—State v. White, 477 P.2d 917, 4 Or.App. 
151. 

79. Ga—Sheffield v. State, 131 SE.2d 76, 107 Ga. 
App. 610. 

N.C.—State v. Vestal, 180 S.E2d 755, 278 N.G 561, 
app. after remand 195 S.E2d 297, 283 N.C. 249, 
cert den. 94 $.Ct 157, 414 U.S, 874, 38 L.Ed2d 
114. 

80. U.S—U.S. v. Patterson, C.A.Fla,, 446 F.2d 1358. 

U.S. v. McNair, D.GPa, 341 F.Supp. 919, affd, 
GA., 475 F.2d 1397. 

Ala.—Crawford v. State, 210 So.2d 685, 44 Ala-App. 
393, cert. den. 210 So.2d 688, 282 Ala. 725, and 89 
S.Ct 895, 393 U.S. 1099, 21 L.Ed.2d 791. 

Cal.—People v. ^.belson, 164 CaLRptr. 369, 104 C.A3d 
Supp. 16, 

Ga—Dobson v. State, 32 S.E2d 923, 72 Ga.App. 74. 
Md—Forrester v. State, 167 A.2d 878, 224 Md. 337. 
Neb—State v. Grooms, 224 N.W.2d 781, 192 Neb. 851. 
N.G—State v. Anderson, 175 S.E2d 729, 9 N.CApp. 
146. 

Sufficient predicate 

U.S.—Wood v. U.S., C.A.N.M., 357 F.2d 425, cert. den. 
87 S.Ct 129,385 U.S. 866, 17 L.Ed.2d 94—Denson 
v. U.S, CA.Kan, 424 F.2d 329, cert. den. 91 S.Q. 
88, 400 U.S. 844, 27 L.Ed.2d 80—U.S. v. Prevatt, 
GAJFla, 526 F.2d 400, reh. den. 531 F.2d 575. 
CaL—People v. Paris, 34 CaLRptr. 249, 221 CA.2d 
23—Hewitt v. Superior Court for Solano County, 
85 CaLRptr. 493, 5 GA.3d 923. 

HI.—People v. Baptist, 389 N.E2d 1200, 27 IlLDec. 
792, 76 HL2d 19. 

Md—Nutt v. State, 299 A.2d 468, 16 MdApp. 695. 
Mo.—State v. Anderson, 384 EWJd 591. 

Tex.—Stone v. State, 346 S.W.2d 323, 171 Tex.Cr.R. 
201—Walker v. State, Cr, 454 S.W,2d 415—Byrd 
v. State, Cr, 456 S.W.2d 931. 

Without fault of proponent 
U.S.—U.S. v. Fields, D.GS.C, 271 F.Supp. 277. 
Reasonableness of effort to produce paper as 
dependent on importance 
Wash.—State v. Allen, 431 P.2d 590, 72 Wash.2d 38, 
cert. den. 88 S.Ct 2073, 392 U.S. 913, 20 LEd2d 
1371. 
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81. U.S—ll.S. v. Scales, GA.Ohio, 594 F.2d 558, 
cert. den. 99 S.Ct. 2168,441 US. 946, 60 LEdJd 
1049. 
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Testimony at preliminary trial; stenographic 
transcript 

(2) Testimony inadmissible where no showing tran¬ 
script lost or destroyed. 

Ind.—Burnett v. State, 322 N.R2d 125, 162 Ind.App. 
543. 

Tmstworthy secondary evidence 

U.S—U.S. v. Knohl, C.A.N.Y., 379 F.2d 427, cert. den. 
88 S.Ct. 472, 389 U.S. 973, 19 L.Ed.2d 465—U.S. 
v. Maxwell, C.AN.Y., 383 F.2d 437, cert. den. 88 
S.Ct 786, 389 U.S. 1043, 19 LEd.2d 835, cert. den. 
88 S.CL 809, 389 U.S. 1057, 19 L.Ed.2d 856. 
Ind—Wilson v. State, 348 N.R2d 90, 169 Ind.App. 
297. 

82. U.S.—Ellis v. U.S., CA.Idaho, 321 F.2d 931—En- 
riqueta Farias v. U.S., GACal., 423 F.2d 749— 
U.S. v. Lewin, C.A.ID., 467 F.2d 1132. 

M—People v. Baptist, 389 N.E.2d 1200, 27 IlLDec. 
792, 26 IU.2d 19. 

Me.—State v. Lewis, 373 A2d 603. 

Md—Anderson v. State, 267 A.2d 296,9 Md.App. 532. 
Minn.—State v. Dienger, 176 N.W.2d 528, 286 Minn. 
436. 

Neb—State v. Grooms, 224 N.W.2d 781, 192 Neb. 851. 
Discretion not abused 

U.S—U.S. V. Jewett, C.A.SJD., 438 F.2d 495, cert. den. 

91 S.G. 1640, 402 U.S. 947, 29 LEdJd 117. 
Colo.—People v. Heckers, 543 P.2d 1311, 37 ColoApp. 
166. 

Minn—State v. Dienger, 176 N.W.2d 528, 286 Minn. 
436. 

83. N.C—State v. Anderson, 169 S.E.2d 38, 5 N.C 
App. 614, app. after remand 175 $.E.2d 729, 9 
N.CApp. 146-State v. Anderson, 175 S.R2d 729, 
9 N.CApp. 146. 

Less search required for useless paper 

U.S—U.S. V. Ross, C.AN.Y., 321 F.2d 61, cert. den. 
84 S.Ct. 170, 175, 375 UA 894, 11 L.Ed.2d 123. 

Insufficient proof of loss 

Cbla—People v. Heckers, 543 P.2d 1311, 37 ColoApp. 
166. 

86 . Mo.—State v. Peel, 469 S.W.2d 33. 

Or.—State v. Nano, 531 P.2d 75a 20 OrApp. 327, 
rcvd. on oth. grds., Sup., 543 P.2d 66a 273 Or. 
366. 
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87.5. D.C—Henson v. U.S., App., 287 A.2d 106. 
Md.—Campofreda v. State, 292 A2d 703, 15 Md.Ajjp. 
693. 

Fraudulent destruction 

Ala.—Cofield v. State, 136 So.2d 897, 41 AlaApp. 469, 
cert. den. 136 So.2d 904,273 Ala. 706, cert. den. 82 
S.CL 1602, 370 U.S. 952, 8 L.Ed.2d 818. 

88 . U.S—U.S. v. Maxwell, CA.N.Y., 383 F.2d 437, 
cert den. 88 S.Ct 786, 389 U.S. 1043, 19 L.Ed2d 
835, cert den. 88 S.Ct 809, 389 U.S. 1057, 19 
LJEd.2d 856. 

89. CiL—People v. Morris, 37 CaLRptr. 741, 226 
CAJd 12, 

Ga—Hamilton v. State, 165 S.E.2d 884, 118 GaApp. 
842. 

Tenn—Davidson v. State, 443 $.W.2d 457, 223 Tean, 
193. 

Peace officers 

Mol— State v. Jackson, App., 500 S.W.2d 306. 
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90. Coon—State v. Pasctreffi, OrAD., 198 A2d 
239, 2 Coen.Gr. 305, certification den., 197 A2d 
944, 151 Conn. 73a 

91. Cal—People v. Enskat, 98 CaLRptr. 646, 20 
CA3d Supp. I, app. after remand 109 CaLRptr. 
433, 33 CAJd 90a cert. den. 94 S.Ct. 3225, 418 
U.S. 937, 41 LEd.2d 1172. 

Fla.—Kirk v. State, App^ 227 So.3d 40. 

96. Tex.—Holcomb v. State, CrApp., 597 S.W.2d 
373. 
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98. U.S—Harney v. U.S., C.A.Mass., 306 F.2d 523, 
cert. den. 83 S.Ct. 254, two cases, 371 U.S. 911, 9 
L.Ed,2d 171. 

Ala—Cofield v. State, 136 So.2d 897, 41 Ala.App. 469, 
cert. den. 136 So.2d 904,273 Ala. 706, cert. den. 82 
S.Ct. 1602, 370 U.S. 952, 8 LEd.2d 818. 

Tenn.—Davidson v. State, 443 S.W.2d 457, 223 Tenn. 
193. 

99. Mo—State v. Jones, App., 569 S.W.2d 15. 

Carbon copies 

Iowa—State v. Evans, 169 N.W.2d 200. 

Photographic copy 

(1) Mo.—State v. Anderson, 384 S,W.2d 591-State 

v. Peel, 469 S.W.2d 33. 

Tenn—Davis v. State, 453 S.W.2d 438, 2 Tenn.Cr.App. 
297. 

Transcript 

Colo—People v. Coca, 580 P.2d 1258, 40 ColoApp. 
440. 

Photocopy 

La—State v. McDonald, 430 So.2d 151. 

§ 708. In General 
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2.55. Ark.—Maxwell v. State, 370 S.W.2d 113, 236 
Ark, 694. 

Mo.—State v. Coleman, 441 S.W.2d 46. 

2.65. Fla.—Williams v. State, 228 So.2d 377. 

Ill—People v. Bock, 238 N.E.2d 136, 95 IlLApp.2d 
486-People v. Cole, 329 N.E.2d 880, 29 IUApp.3d 
369. 

Ind,—McCurdy v. State, 324 N.R2d 489, 263 Ind. 66. 

Iowa-State v. Wallace, 145 N.W.2d 615,259 Iowa 765. 

Kan.—State v. Robinson, 454 P.2d 527, 203 Kan. 304. 

Mo.—State v. McClain, 404 S.W.2d 186, cert. den. 87 
S.CL 732, 385 U.S. 1016, 17 L.Ed.2d 552. 

State v. Greathouse, App., 519 S.W.2d 299. 

Cumulative demonstrative evidence properly re¬ 
jected 

Tenn.—Monts v. State, 379 S.W.2d 34, 214 Tenn. 171. 

Relevancy established by admissible confession 

HI—People v. Underhill, 230 N.E.2d 837, 38 IlL2d 245, 
cert. den. 88 S.Ct. 1803, 391 U.S. 912, 20 LEd.2d 
651. 

2.70. U.S—U.S. v. Macstas, CA.Neb., 554 F.2d 834, 
cert den. 97 S.Ct 2936, 431 U.S. 972, 53 UEd.2d 
1070. 

Reasonable grounds of belief 

(2) Other statements. 

Md—Hall v. State, 249 A2d 217, 5 MdApp. 599. 

S.D—State v. Aschmdler, 209 N.W.2d 369, 87 S.D. 
367. 

Use of demonstrative evidence is to 
be favored . 175 

2.75. Wash.—State v. Chapman, 526 P.2d 64, 84 
Wash.2d 373. 

3. U^.—Jordan v. U.S., CACaL, 428 F.2d 7, cert 
den. 91 S.Ct 252, 400 U.S. 946, 27 L.Ed.2d 252. 

CaL—People v. King, 49 CaLRptr. 562, 240 CA.2d 
389, 21 AL.R.3d 706, cert, den, 87 S.Ct. 236, 385 
U.S. 923, 17 L.Ed.2d 146. 

Mo.—State v. Aubuchon, 394 S.WJd 327—State v. 
Edwards, 435 S.W.2d 1. 

N.Y—People v. Bonilla, 420 N.Y.S.2d 665, 101 
Misc.2d 146. 

Or.—State v, Murray, 395 P.2d 780, 238 Or. 567. 

Utah-State v. Burch, 413 P.2d 805, 17 Utah2d 418. 

3.5. U.S—UJ. v. Cartano, CA.Mass., 420 F.2d 362, 
cert. den. 90 S.Ct 1398,397 U.S. 1054,25 LEd.2d 
671. 
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Ala.—Robinson v. State, Cr., 273 So.2d 487, 49 Ala. 
App. 511. 

Cal—People v. Robillard, 10 CaLRptr. 167, 358 P.2d 
295, 55 C.2d 88, 83 AL.R.2d 1086, cert den. 81 
S.Ct 1043, 365 U.S. 886, 6 L.Ed.2d 199. 

People v. Buchtel, 34 CaLRptr. 437, 221 CA2d 
397, cert. den. 84 S.Ct. 1356, 377 U.S. 942, 12 
L.Ed.2d 309. 

D.C—Clarke v. U.S., App., 256 A.2d 782. 

Ind.—Snyder v. State, 393 N.E.2d 802, 182 Ind.App. 
24. 

Mich—People v. Cybulski, 160 N.W.2d 764, 11 Mich. 
App. 244. 

Mhm.—State v. Sleeves, 157 N.W.2d 67, 279 Minn. 298. 
Mo.—State v. Siekermann, 367 S.W.2d 643—State v. 
McClain, 404 S.W.2d 186, cert. den. 87 S.G. 732, 
385 U.S. 1016, 17 LEd.2d 552. 

Neb.—State v. Huerta, 214 N.W.2d 613, 191 Neb. 280. 
Wash.—State v. Smith, 446 P.2d 571, 74 Wash.2d 744, 
vac. in part on oth. grds. 92 S.Ct. 2852, 408 U.S. 
934, 33 L.Ed.2d 747. 

Wis—Berg v. State, 165 N.W.2d 189, 41 Wis.2d 729. 
Purpose of demonstrative evidence 
Ill—People v. Fair, 359 N.E.2d 848, 4 IlLDec. 15, 45 
IlLApp.3d 301. 

4. D.C—Burleson v. U.S.', App., 306 A.2d 659. 

5. Cal—People v. Ham, 86 CaLRptr. 906, 7 CA3d 

768. 

Mo—State v. Nelson, 484 S.W.2d 306. 

7. Ind.—Thomas v. State, 268 N.E.2d 609, 256 Ind. 

309. 

8. Ark.—Montgomery v. State, 473 S.W.2d 885, 251 

Ark. 645. 

Mich—People v. Morris, 159 N.W.2d 886, 10 Mich. 
App. 526—People v. James, 194 N.W.2d 57, 36 
MichApp. 550. 

9. U.S—U.S. v. FaUey, C.AN.Y., 489 F.2d 33. 
Alaska—Lewis v. State, 469 P.2d 689. 

La.—State v. Hawthorne, 345 So.2d 1170. 

Me.—State v. Philbrick, 436 A.2d 844, app. after re¬ 
mand 481 A2d 488. 

Mich—People v. Gunter, 257 N.W.2d 133, 76 Mich. 
App. 483. 

Mont.—State v. Campbell 405 P.2d 978, 146 MonL 
251, 22 A.L.R.3d 824. 

Okl—Bom v. State, Cr., 397 P.2d 924, cert den. 85 
S.Ct. 718, 379 U.S. 1000, 13 L.Ed.2d 701—Pickens 
v. State, Cr., 450 P.2d 837. 

Or.—State v. Jensen, 296 P.2d 618, 209 Or. 239, app. 
dism. 77 S.Ct. 329, 352 U.S. 948, 1 L.EtL2d 241, 
reh. den. 77 S.Ct. 388, 352 U.S. 990, 1 L.Ed.2d 369. 
Utah—State v. Codianna, 573 P.2d 343, cert. den. 99 
S.Ct. 219, three cases, 439 U.S. 882, 58 L.Ed.2d 
194. 

Probative value outweighed by prejudicial effect 
U.S—U.S. V. Bordlo, CA.2 (N.Y.), 766 F.2d 46. 
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11. Kan.—State v. Hill, 394 P.2d 106, 193 Kan. 512. 
Ky—Salisbury v. Com., 417 S.W.2d 244—Napier v. 

Com., 426 S.W.2d 121. 

La.—State v. Hall, 236 So.2d 489, 256 La. 336. 
Mich—People v. Rogers, 165 N.W.2d 337, 14 Mich. 
App. 207. 

Mo.—State v. Swenson, App., 551 S.W.2d 917. 

Okl—Bom v. State, Cr., 397 PJd 924, cert den. 85 
S.Ct. 718, 379 U.S. 1000, 13 LEd.2d 701. 

Or.—State v. Oveross, 525 P.2d 176, 18 OrApp. 300. 
Pa—Com. v. Bryant, 334 A.2d 603, 461 Pa, 3. 

113. Cal—In re Wells, 98 CaLRptr. 1, 20 CA.3d 
64a app. after remand 114 CaLRptr. 777, 40 
CAJd 11. 

Mass.— Com. v. Stroud, 376 N.R2d 849, 375 Mass. 265. 
11.10. Mo— State v. Mode, 448 S.W.2d 879, cert, 
den. 90 S.Ct. 1842, 398 U.S. 938, 26 L.Ed.2d 271. 

12. U.S—West v. U.S., CANeb., 359 F.2d 50, cert, 
den. 87 S.CL 131, 385 U.S. 867, 17 L.Ed.2d 
94-sLongmire v. U.S., C.A.Ala., 404 F.2d 326, 
cert den. 89 S.G. 1757, 395 U.S. 912, 23 LEdJd 
225—U.S. v. De Larosa, CA.Pa^ 450 F.2d 1057, 
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cert. den. 92 S.Ct. 978, 405 U.S. 927, 30 L.Ed.2d 
80a cert. den. 92 S.Ct. 1138, 405 U.S. 957, 31 
LEd.2d 235, and 92 S.Ct 1189, 405 U.S. 957, 31 
L.Ed.2d 236. 

Ariz.—State v. Farrell, 399 P.2d 915, 1 Ariz-App. Ill 
Cal.—People v. Goodridge, 76 Cal.Rptr. 421, 452 P.2d 
637, 70 C2d 824. 

D.C.—U.S. v. Skinner, C.A., 425 F.2d 552, 138 U.S. 
App.D.C. 121. 

Ill.—People v. Van Bussum, 219 N.E2d 695, 72 Ill. 
App,2d 428—People v. Lawrence, 261 N.E2d 459, 
126 IU.App.2d 202—People v. Smith, 275 N.Ed.2d 
268, 1 IU.App.3d 518—People v. Brooks, 289 
N.K2d 207, 7 IlLApp 3d 767. 

Ind.—Arnett v. State, 244 N.E2d 912, 251 Ind. 685. 
Iowa—State v. Drosos, 114 N.W.2d 526, 253 Iowa 
1152-State v. LaMar, 151 N.W.2d 496, 260 Iowa 
957—State v. Badgett, 167 N.W.2d 680. 

Kan.—State v. Tillman, 494 P.2d 1178, 208 Kan. 954. 
La.—State v. Hodges, 349 So,2d 250, cert. den. 98 S.Ct. 

1262, 434 U.S. 1074, 55 L.Ed.2d 779. 

Miss.—Carter v. State, 310 So.2d 271. 

Mo.—CJ jS. cited in State v. Johnson, 485 S.W.2d 106, 
114. 

N.D.—State v. Lange, 255 N.W.2d 59. 

Pa.—Com. v. Byrant, 334 A.2d 603, 461 Pa. 3. 

Com. v. Wortham, 342 A.2d 759, 235 Pa,Super. 
25, revd. on oth. grds. 369 A-2d 1287, 471 Pa. 243. 
S.C— CJS. cited In State v. QuiUien, 207 S.E2d 814, 
816, 263 S.C. 87. 

Wash.—State v. Chapman, 526 P.2d 64, 84 Wash.2d 
373. 

State v. Cowles, 538 P.2d 840, 14 Wash.App. 14. 

Considerable discretion 

Iowa—State v. Ford, 145 N.W.2d 638, 259 Iowa 744- 
State v. Johnson, 162 N.W.2d 453. 

Sound discretion 

U.S.—U.S. v. Cartano, C.A.Mass., 420 F.2d 362, cert. 

den, 90 S.Q. 1398, 397 U.S. 1054, 25 L.Ed.2d 671. 
Or.—State v. Tucker, 483 P.2d 825, 5 Or.App. 283. 
Wash.—State v. Smith, 446 P.2d 571, 74 Wash.2d 744, 
vac. in part on oth. grds. 92 S.Ct. 2852, 408 U.S. 
934, 33 L.Ed.2d 747. 

Discretion held not abused 

(1) U.S.—U.S. v. Rucker, CA.Va., 557 F.2d 1046. 
Cal.—People v. Villarino, 86 CaLRptr. 338, 7 CA.3d 

56. 

Miss.—Grinnell v. State, 230 So,2d 555-Wright v. 
State, 236 So.2d 408, app. dism. cert den. 91 S.Ct. 
944, 401 U.S. 929, 28 L.Ed.2d 210. 

N.M.—State v. Griego, App., 564 P.2d 1345. 

Mo.—State v. Casey, 338 S.W.2d 888. 

Pa.—Com. v. Laniewski, 235 A.2d 136, 427 Pa. 455. 
Wls.—Zdiarstek v. State, 192 N.W.2d 833, 53 Wis.2d 
420. 

(2) Ariz.—State v. Zumwalt, 439 P.2d 511, 7 Ariz. 
App. 348. 

Or.—State v. Harris, 405 P.2d 492, 241 Or. 224. 

Exhibits 

(3) Other matters. 

U.S.—U.S. v. Jackson, C.A.C 0 I 0 ., 482 F2d 1167, cert 
den. 94 S.Q. 918, two cases, 414 U.S. 1159, 39 
L.Ed.2d 111. 

Ark.—Harris v. State, 394 S.W.2d 135, 239 Ark. 771, 
cert den. 87 S.Ct 1043, 386 U.S. 964, 18 L.Ed.2d 
114. 

UL—People v. Navis, 321 N.E2d 500, 24 IU.App.3d 
842. 

Kan.—State v. Wolfe, 401 P.2d 917, 194 Kan. 697. 
Mo-State v. Frith, App., 525 S.V.2d 568. 

N.D.—State v. Schlittenhardt, 147 N.W.2d 118. 

(4) Trial court does not vouch for authenticity or 
weight to be given exhibit. 

Wash.—State v. Jackson, 459 P.2d 414, 1 Wash.App. 
90. 
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123. Pa.—Com. v. Bryant, 334 A.2d 603, 461 Pa. 3. 
12,10. Pa.—Com. v. Yount, 314 A.2d 242, 455 Pa. 
303. 


12.15. Iowa-State v. Ford, 145 N.W.2d 638, 259 
Iowa 744. 

mO. Colo.—People v. Sanchez, 518 P.2d 818, 184 
Colo. 25. 

Iowa-State v. Ford, 145 N.W.2d 638, 259 Iowa 744. 

In the absence of extraordinary cir¬ 
cumstances, the admission of real evi¬ 
dence does not raise constitutional 
questions . 12,21 

1231. Colo.—Valdez v. District Court for Pueblo 
County, 467 P.2d 825, 171 Colo. 436. 

1235. U.S.—U.S. v. Holmes, C.A.I11., 452 F.2d 249, 
cert. den. 92 S.Ct. 1291, 1302, 405 U.S. 1016, 31 
L.Ed.2d 479, and 92 S.Ct. 2433, 407 U S. 909, 32 
L.Ed.2d 683, reh. den., 93 S.Ct. 305, 409 U.S. 
1002, 34 LJEd.2d 264. 

Ill—People v. Kriston, 297 N.E2d 206, 12 Ill.App.3d 

18. 

Exhibits kept inside suitcase 

Ohio-State v. Wilkinson, 244 N.E2d 480, 17 Ohio 
St. 2d 9. cert den. 89 S.Ct. 2020, 395 U.S. 946, 23 
L.Ed.2d 465. 

Fair trial not denied 

Fla.—King v. State, App., 258 So.2d 21. 

Wash.—State v. Johnson, 483 P.2d 1261, 79 Wash.2d 
173. 

Displaying exhibits not later offering in evi¬ 
dence cautioned against 

Mo.—State v. Hicks, 515 S.W2d 518. 

13. Ala.—Crawford v. State, Cr., 264 So.2d 554, 48 
Ala.App. 325, cert. den. and motion den. 264 
So.2d 559, 288 Ala. 686. 

Iowa—CJJS. quoted at length In State v. Henderson, 
268 N.W.2d 173, 179, reh. den. 272 N.W.2d 492. 

14. Ariz.—State v. Sety, App., 590 P.2d 470, 121 
Ariz. 354. 

Fla.—Robinson v. State, App., 145 So.2d 561. 

Ill.—People v. Frisco, App., 283 N.E2d 277, 4 IU. 
App.3d 1034, cert den. 93 S.Ct. 1406, 410 U.S. 
941, 35 L.Ed.2d 607. 

15. Conn.—State v. Smith, 242 A.2d 763, 156 Conn. 
378. 

U-State v. Washington, 236 So.2d 23, 256 La. 233. 

Cast or moulage of footprints 

Md.—Graham v. State, 212 A.2d 287, 239 Md. 521. 

Graham v. State, 256 A.2d 709, 7 Md.App. 638. 
Cast of tire track 

N.C.—State v. Willis, 189 S.E2d 190, 281 N.C. 558. 
State v. Walker, 170 S.E2d 627, 6 N.C.App. 447. 

17. HI.—People v. Hamilton, 400 N.E2d 599, 36 
Hl.Dec. 179, 80 IU.App.3d 794. 

18. Cal.—People v. WiUiams, 79 Cal.Rptr. 65, 456 
P.2d 633, 71 C.2d 614. 

Iowa—State v. Henderson, £68 N.WJd 173, reh. den. 
272 N.WJd 492. 

Mass.—Com. v. Shagoury, 380 N.E2d 708, 6 Mass. 
App. 584, cert den. 99 S.Ct. 1506,440 U.S. 962, 59 
LEd.2d 775. 

Minn.—State v. Garden, 125 N.W.2d 591, 267 Minn. 
97. 

Pa.—Com. v. Garrison, 56 Berks 44. 

Tex.—Walker v. State, Cr., 454 S.W.2d 415. 
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19. Wash.—State v. Gray, 395 P2d 490, 64 Wash.2d 
979. 

Reasonably exact replica 

Fla,—Wade v. State, App., 204 So.2d 235. 

20. Ind.—Crosson v. State, 376 N.E2d 1136, 268 Ind. 
511. 

Mo.—CJJS. cited In State v. McClain, 404 S.W.2d 186, 
191, cert. den. 87 S.Ct. 732, 385 U.S. 1016, 17 
L.Ed.2d 552. 

21. Mo.—State v. McClain, 404 S.W.2d 186, cert. den. 
87 S.Ct. 732,, 385 U.S. 1016, 17 L.Ed.2d 552. 

Tex.—Grant v. State, Cr., 450 S.W.2d 642. 
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Knife shown to be similar to one possessed by 
accused and shown to be capable of inflict¬ 
ing wounds 

Wash.—State v. Gray, 395 P.2d 490, 64 Wash.2d 979. 

21.5. Colo.—Bebber v. People, 414 P.2d 131, 160 
Colo. 60—Hampton v. People. 465 P.2d 112, 171 
Colo. 101 

21.10. Cal.—People v. Vaiza, 52 CaI.Rptr. 733, 244 
C,A.2d 121. 

Ill-People v. Johndrow, 218 N.R2d 25, 71 IU App.2d 
75. 

22. Fla.—Wade v. State, App., 204 So.2d 235. 

Goods similar to allegedly stolen goods 

(3) Other matters. 

Colo.—Bebber v. People, 414 P.2d 131, 160 Colo. 60 

24.5. Sample held admissible 

Cal.—People v. Porpora, 154 Cal.Rptr. 400, 91 C.A.3d 
Supp. 13. 

§ 709. Articles 

24.50. U.S.—Howard v. U.S., C.A.N.M., 306 F.2d 
392. 

Colo.—Lofton v. People, 450 P.2d 638, 168 Colo. 131. 

La.—State v. Riley, 260 So.2d 914, 261 La. 782-State 
v. Howard, 283 So.2d 199—State v. Asher, 294 
So.2d 223. 

MO.-CJ.S. cited in State v. Truley, 452 S.W.2d 65, 68 
State v. Lee, App., 549 S.W.2d 934. 

Mont.—State v. Campbell, 579 P.2d 1231, 176 Mont. 
525. 

N.M,—State v. Fuentes, App., 577 P.2d 452, 91 N.M. 
554, cert. den. 577 P.2d 1256, 91 N.M. 610. 

N.Y.—CJS. cited In People v, Gilmour, 354 N.Y.S,2d 
52, 54, 78 Misc.2d 383. 

N.C.—State v. Jarrett, 157 S.E.2d 4, 271 N.C. 576, cert 
den. 88 S.Ct. 128, 389 U.S. 865, 19 L.Ed.2d 135- 
State v. Muse, 185 S.E2d 214, 280 N.C 31, cert, 
den. 92 S.Ct. 2409, 406 U.S. 974, 32 L.Ed.2d 674, 
reh. den. 93 S.Ct. 99, 409 U.S. 898, 34 L.Ed.2d 157. 

S.C.—State v Jordan, 188 S.E2d 780 

S.D.—State v. Christmas, 162 N.W.2d 125, 83 S.D. 506. 

Where real evidence viewed by jury 

Ala.—Smith v. State, Cr., 344 So.2d 1239, cert. den. Ex 
parte Smith, 344 So.2d 1243. 

24.55. Ark.—Rand v. State, 341 S.W.2d 9. 

IU.—People v. Richmond, 388 N.E2d 1024, 27 Ill.Dec. 
61, 70 m.App.3d 803. 

Iowa—State v, Wallace, 145 N.W.2d 615, 259 Iowa 765. 

Miss.—Jones v. State, 342 So.2d 735. 

Mo.—State v. Montgomery, App., 545 SW.2d 655. 

Tenn.—Young v. State, Cr., 566 S.W.2d 895 

24.60. S.D.—State v. Walking Bull, 190 N.W.2d 121, 
86 S.D. 6. 

24.65. U.S.—U S. v. Moret, C.A.N.Y., 334 F.2d 887, 
cert. den. 85 S.Ct. 707, 379 U.S. 993, 13 L.Ed.2d 
612. 

Cal.—People v. Jackson, 58 Cal.Rptr 776, 250 C.A.2d 
851. 

La.—State v. Warren, 271 So.2d 527. 

Neb.—State v. Eickmeier, 191 N.W.2d 815, 187 Neb. 
491. 

Utah-State v. Dowell, 517 P.2d 1016, 30 Utah2d 323, 
app. dism., cert. den. 94 S.Ct. 3164. 
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25. U.S.—Keegan v. U.S., GA.Nev., 385 F.2d 260, 
cert. den. 88 S.Ct. 2038, 391 U.S. 967, 20 L.Ed.2d 
880—U.S. v. Lyon, C.A,Wis., 397 F.2d 505, cert, 
den. 89 S.Ct. 131, 393 U.S. 846, 21 L.Ed.2d 117. 

Ala.—Lackey v. State, 123 So.2d 186, 41 Ala.App. 46, 
cert. den. 123 So.2d 191, 271 Ala. 699. 

CJ.S. quoted In Franks v. State, 224 So.2d 924, 
926, 45 Ala.App. 88. 

Ariz.—State v. Rase on, 400 P.2d 330, 97 Ariz. 336- 
State v. Rivera, 445 P.2d 434, 103 Ariz. 458, cert, 
den. 89 S.Ct. 1790, 395 U.S. 929, 23 LEdJd 248. 

State v. Parker, 524 P.2d 506, 22 Ariz.App. 111. 

Cal—People v. Ham, 86 Cal.Rptr. 906, 7 C.A.2d 768. 

Colo.—Moreno v. People, 400 P.2d 899, 156 Cola 503. 
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Fla.—Mackiewicz v. State, 114 So.2d 684, cert. den. 80 
ECt, 883, 362 U.S. 963.4 L.Ed 2d 879, reh. den. 80 
S.Q. 1083, 362 U.S. 992, 4 L Ed,2d 1024. 

Ga—Wimis v. State, 116 S.E.2d 547, 216 Ga. 350— 
Roger v. State, 162 S.E.2d 411, 224 Ga. 436—Sink- 
field v. State, 204 S.E.2d 388, 231 Ga. 873. 

Hanold v. State, 126 S.E2d 278, 105 Ga.App. 
853. 

Hawaii-State v. Carvelo, 361 P.2d 45, 45 Haw. 16. 
IU.—People v. Carbona, 327 N.E.2d 546, 27 IlLApp.3d 
988, cert. den. 96 S.Ct. 1114, 424 U.S. 914, 47 
L.Ed.2d 319. 

Ind.—Jackson v. State, 228 N.E2d 3, 248 Ind. 579. 
Iowa—State v. Furgison, 175 N.W.2d 383, cert. den. 91 
S.Ct. 465, 400 U.S. 994, 27 LEd 2d 442, reh. den. 
91 S.Ct. 1236, 401 U.S. 1004, 28 L.Ed.2d 540. 
Kan.—State v. Turner, 392 FJd 863, 193 Kan. 189- 
State v. Little, 439 P.2d 383, 201 Kan. 101. 

La.—State v. Bland, 255 So.2d 723, 260 La. 153. 

Md—Streat v. State, 211 A. 2d 709, 239 Md. 694. 
Mass.—Com. v. White, 232 N.E2d 335, 353 Mass. 409, 
cert. den. 88 S.Ct. ?039, 391 U.S. 968, 20 L.Ed.2d 
881—Com. v. Smith, 231 N.E2d 917, 353 Mass, 
442 

Mich—People v. Cybulski, 160 N.W.2d 764, 11 Mich. 
App. 244. 

Minn.—State v. Oiek, 179 N.W.2d 320, 288 Minn. 235. 
Mo—State v. Ray, 354 S.W.2d 840, cert den. 83 S.Ct. 
129, 371 U.S. 868, 9 L.Ed.2d 104—State v. Witt, 
371 S.W.2d 215—State v. Coleman, 441 S,W.2d 46. 
State v. Hudson, App., 521 S.W.2d 43. 

Neb.—State v. Claire, 196 N.W,2d 519, 188 Neb. 373. 
Nev—Eisentrager v. State, 378 P.2d 526, 79 Nev. 38. 
NJ—State v. Sinclair, 269 A.2d 161, 57 NJ. 56. 
N M.—State v. Beachum, App., 477 P.2d 1019, 82 
N.M. 204—State v. Montoya, App., 580 P.2d 973, 
91 N.M. 752. cert den. 580 P.2d 972, 91 N.M. 751. 
N.G—State v. Hedrick, 221 S.E2d 350, 289 N.C. 232. 

State v. Furr, 164 S.E2d 551, 3 N.GApp. 300. 
Ohio—State v. Hamilton House Furniture, Inc., 193 
N.E2d 299, 118 Ohio App. 63—State v. Stewart, 
204 N.E2d 397, 1 Ohio App.2d 260. 

Okl—Regland v. State, Cr., 404 P.2d 84—Ramos v. 
State, Cr., 445 P.2d 807—Haughey v. State, Cr., 
447 P.2d 1019. 

Or.—State v. Riley, 402 P,2d 741, 240 Or. 521—State v. 
Olsen, 405 P.2d 358, 241 Or. 212-State v. Enge- 
man, 420 P.2d 389, 245 Or. 209. 

Pa—Com. v. Campbell, 75 York 49—Com. v. Miller, 
59 Berks 26. * 

EG—State v. Graham, 117 EE2d 147, 237 S.C. 278. 
ED.—State v. Christmas, 162 N.W.2d 125, 83 S.D. 506. 
Tex—Terry v. State, Cr., 451, S.W.2d 479. 

Wash—State v. Lee, 447 P.2d 169, 74 Wash.2d 967. 

“A* a general rule”, etc. 

CaL—People v. Lindsay, 38 Cal.Rptr. 755, 227 CA,2d 
482. 

Fruits of crime 

Colo—Whitman v. People, 420 P.2d 244, 161 Colo. 
117. 

Conn.—State v. Graham, Cir^A.D., 225 A.2d 205, 4 
Conn.Cir. 50. 

Corroboration of victim's testimony 

Ala—Cox v. State, 193 So.2d 759, 280 Ala. 318. 

Ga.—Massey v. State, 149 EE2d US, 222 Ga. 143, 
app. disni, cert den. 87 S.Ct 241, 385 U.S. 36, 17 
LEd2d 36. 

Types of articles held admissible 
(3) Idaho-State v. Sanchez, 483 ?2d 173, 94 Idaho 
125. 

Me—State v. Bennett, 179 A.2d 812, 158 Me. 109. 
Mass.—Com. v. Lamoureux, 204 N.E2d 115, 348 Mass. 

39 a 

Mich—People v. Clark. 147 N.W^d 704, 5 MkEApp. 

671 

Mo—State v. Evans, 406 S.W.2d 612. 

NGL—State v. Stroud, 119 EE2d 907, 234 N.G 765. 
OU—Jenaings v. State, Cr., 506 P.2d 931. 

< EC—State v. Sharpe, 122 EE2d 622, 239 EG 258. 
ED—State v. Wah, 218 N.W.2d 480, 88 ED. 262. 


(4) Fla—Wells v. State, App., 216 So.2d 227, writ 
discharged, Sup., 224 Sold 280. 

Hawaii— State v. Molina, 390 P.2d 132, 47 Haw. 391. 

(8) U.S—U.S v. Torres, C.A.I11, 354 F.2d 633— 
U.S. v. Bourassa, GA.Kan., 411 F.2d 69, cert den. 90 
S.Ct. 235, 396 U.S. 915, 24 L.Ed.2d 192. 

Ill—People v Morrison, 177 N.E2d 833, 23 IU.2d 201, 
cert. den. 82 S.Ct. 1591, 370 U.S. 946, 8 L.Ed.2d 
811. 

(9) Ill—iPeople v. Speck, 242 N.E2d 208, 41 I11.2d 
177, revd. on oth. grds. 91 S.Ct. 2279, 403 U.S. 946, 29 
LEd.2d 855, reh. den. 92 S.Ct 32, 404 U.S. 875, 30 
LEd.2d 121, on remand 287 N.E2d 699, 52 B1.2d 284. 

People v. Jenkins, 215 N.E2d 302, 68 Ill.App.2d 
215. 

(17) Pistol grips. 

U.S.—U.S. v. Boyette, C.A.N.C., 299 F.2d 92, cert. den. 
82 S.Ct 875, 369 U.S. 844,-7 L.Ed.2d 848. 

U.S. v. Rees, D.C.Md., 193 F.Supp. 849. 

Mo.—State v. Gillman, 354 S.W.2d 843. 

Nev.—Overton v. State, 370 P.2d 677, 78 Nev. 198. 

(18) Watermarked paper. 

Cal—People v. Carter, 13 Cal.Rptr. 541, 192 C.A.2d 
648. 

(19) Other articles. 

U.S—Cochran v. U.S., C.AMo., 310 F.2d 585—Mathis 
v. U.S., GA.Nev., 354 F.2d 653—U.S. v. Carlson, 
C.A.NJ., 359 F.2d 592, cert. den. 87 S.Ct. 161, 385 
U.S. 879, 17 L.Ed.2d 106-U.S. v. Kirk, GA.Mo., 
496 F.2d 947. 

Ala.—Aaron v. State, 122 So.2d 360, 271 Ala. 70— 
Boulden v. State, 179 So.2d 20, 278 Ala. 437. 
Ark.—Gross v. State, 440 S.W.2d 543, 246 Ark. 909. 
Cal—People v. Wilson, 48 CdLRptr. 55, 238 C.A,2d 
447. 

Colo—Mills v. People, 362 P.2d 152, 146 Colo. 457, 
cert. den. 82 ECt. 869, 369 U.S. 841, 7 LEd.2d 
846. 

Conn.—State v. Taylor, 214 A.2d 362, 153 Conn. 72, 
cert. den. 86 S.Ct 1372, 384 U.S. 921, 16 L.Ed.2d 
442. 

State v. Parker, CirA.D., 222 A.2d 582, 3 Conn. 
Cir. 598, app. den. 219 A.2d 373, 153 Conn. 743. 
Ga.—Grimsley v. State, 170 S.E2d 238, 225 Ga. 567. 

Nickolas v. State, 151 S.E2d 168, 114 Ga.App. 
306. 

Ind.—Ledcke v. State, 296 N.E2d 412, 260 Ind. 382. 

Miller v. State, 295 N.E2d 632, 156 Ind.App. 
140. 

Ky—Egan v. Com., 438 S.W.2d 333. 

La—State v. Odom, 169 So.2d 909, 247 La. 62—State 
v. Marks, 211 So.2d 261, 252 La. 277, vac. in part 
on oth. grds. 92 S.G. 2849, 408 U.E 933, 33 
L,Ed.2d 746, mand. conf. to 268 So.2d 253, 263 La. 
355. 

Mass.—Com: v. Murphy, 254 N.E2d 895, 356 Mass. 
604. 

Mich—People v. Cybulski, 160 N.W.2d 764, 11 Mich. 
App. 244. 

Mo.—State v. Evans, 406 S.W.2^ 612. • 

N.M—State v. Gray, 444 P.2d 609, 79 N.M. 424. 
N.Y.—People v. Miranda, 245 N.E2d 194, 23 N.Y.2d 
439, 297 N.Y.S.2d 532. 

People v. Rodriguez, 279 N.Y.S^d 361, 53 
Misc.2d 648. 

N.G—State v. White, 195 EE2d 576, 18 N.GApp. 31, 
cert den., app. dism, 196 S.E2d 811, 283 N.G 
587—State v. Steele, 196 EE2d 379, 18 N.C.App. 
126. , 

Okl—Wright v. State, Cr., 505 P.2d 507. 

Pa.—Com. v. Hoffman, 266 AJd 726, 439 Pa. 348. 

Com. ex rd. Stoner v. Myers, 185 A.2d 806, 199 
Pa.Super. 341. 

S.G—State v. Hyder, 131 S.E2d 96, 242 S.C. 372. 
S.D—State v. Thomas, ICS N.W.2d 549, 78 S.D. 568. 
Tex—Lyles v. State, 351 S.WJd 886, 171 Tex.Cr.R. 

468—Talley v. State, Cr., 399 S.W.2d 559. 
Wash.—State v. Westphal, 382 P.2d 269, 62 Wash.2d 
301—State v. Gersvold, 406 P.2d 318, 66 Wash.2d 
900—State v. Wheeler, 444 E2d 687, 74 Wash.2d 
289. 
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Wis.—Ferguson v. State, 164 N.W.2d 492, 41 Wis.2d 

S88. 

Articles held inadmissible 

(4) Other articles. 

U.S.—Longmire v. U.S., C.A.Ala., 404 F.2d 326, cert 
den. 89 S.Ct. 1757, 395 U.S. 912, 23 1P^ 
225-U.S. v. Reid, GA.I11., 410 F.2d 1223, app. 
after remand 437 F.2d 1166. 

Nev.—Bean v. State, 398 P.2d 251, 81 Nev. 25, cert 
den. 86 S.CL 1932, 384 U.S. 1012, 16 LEd.2d 
1030. 

N.J.—State v. Green, 322 A.2d 495,129 N.J.Super. 157. 

N.Y.—People v. Rodriguez, 279 N.Y.S.2d 361, 53 
Misc.2d 648. 

S.D.—State v. Orricer, 120 N.W.2d 528, 80 S.D. 126. 

Articles found in possession of co-conspirators 

Hawaii—State v. Toshishige Yoshino, 364 P.2d 638, 45 
Haw. 206. 

Exhibits used in trial against accused for related 
offense 

Colo—Bingham v. People, 401 P.2d 255, 157 Colo. 92. 

Evidence held sufficient 

Ind—Wheeler v. State, 264 N.E2d 600, 255 Ind. 395. 

Articles inadmissible but permitted to remain in 
possible view of jury 

U.S.—U.S. v. Parker, C.A.Okl., 469 F.2d 884. 

On cross examination 

Ark—Mosby v. State, 489 S.W.2d 799, 253 Ark. 904. 
Articles found in possession of co-occupants of 
automobile 

Tex.—Green v. State, Cr., 488 S.W.2d 805. 

Articles found in possession of another principal 

Tex—Dickson v. State, Cr w 492 S.W.2d 267. 
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26. U.S—U.S. v. Medico, C.A.N.Y., 557 F.2d 309, 
cert. den. 98 S.Q. 614, 434 U.S. 986, 54 L.Ed.2d 
480. 

Ala—Huffman v. State, Cr.App., 360 So.2d 1038, affd., 
Sup., 360 So.2d 1045. 

Ark.—Strouthers v. State, 479 S.W.2d 870, 252 Ark. 
538. 

Mont.—State v. Logan, 473 P.2d 833, 156 Mont. 48. 

OkL—Suggs v. State, Cr., 509 P.2d 1374. 

Va—Barber v. Com., 142 S.E2d 484, 206 Va. 241. 
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31. Cal—People v. Wilson, 48 CaLRptr. 55, 238 
GA.2d 447. 

Ill—People v. Smith, 296 N.E2d 15,10 IU.App.3d 501. 

Mo.—State v. Pruitt, App., 556 S.W.2d 63. 

Wash.—State v. Perry, 516 P.2d 1104, 10 WasEApp. 
159. 

35.5. Ariz—State v. Rascon, 400 P.2d 330, 97 Ariz. 
336. 

Fla.—Williams v. State, App., 188 So.2d 320, cert 
discharged, Sup., 198 So.2d 21. 

Ill—People v. Brown, 279 N.E2d 382, 3 Hl.App.3d 
879—People v. Elwdl 362 N.E2d 830, 6 IllDec. 
195, 48 IU.App.3d 628. 

Ind—Rose v. State, 281 N.E2d 486, 258 Ind. 377. 

Kan.—State v. Wolfe, 401 P.2d 917, 194 Kan. 697. 

La—GJ.S. cited in State v. Gladden, 257 So.2d 388, 
396, 260 La. 735, app. dism., cert. den. 93 S.Ct 
1377,410 U.S. 920,35 LEd,2d 581—State v. Isaac, 
260 So.2d 302, 261 La. 487. 

Mich.—GJ jS. quoted at length In People v. Burrell, 175 
N.W.2d 513, 515, 21 MichApp. 451—People v. 
Jordan, 178 N.W.2d 659, 23 MicEApp. 375. 

Mont-State v. Olsen, 445 P.2d 926, 152 Mont. 1. 

N.G—CJLE quoted in State v. Williams, 201 S.E2d 
366, 367, 20 N.GApp. 310, cert. den. 203 S.E2d 
62, 285 N.C. 89. 

Okl.—CJ.S. quoted at leagth In Calhoun v. State, Cr., 
406 P.2d 701, 704—GJA quoted at length in 
Mathis v. State, Cr„ 553 P.2d 525, 527. 

Pa.—Com. v. Mangus, 323 A.2d 398, 229 Pa^uper. 29. 

S.D—State v. Potter, 197 N.W.2d 17, 86 ED. 403. 
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Tex.—'Vantis v. State, Cr., 476 S.W2d 24. 

Wash.—State v. Schrager, 442 P.2d 1004, 74 Washed 
75. 

Adequate foundation held laid 

UA—Reed v. U.S., GA.Kan., 377 F.2d 891. 

Aria.—State v. Weis, 375 P2d 735, 92 Aria. 254, cert, 
den. 88 S.CL 226, 389 US. 899, 19 L.EtL2d 221. 
State v. De Santi, 443 P.2d 439, 8 ArizApp. 77. 
CaL—People v. Crowder, 64 Cal.Rptr. 913, 257 C.A3d 
564. 

Ga—Moon v. State, 169 S.E2d 632, 120 GaApp. 141. 
Hawaii—State v. Carvek), 361 P.2d 45, 45 Haw. 16. 
Idaho—State v. Musquiz, 524 P.2d 1077, 95 Idaho 105. 
Mich.—People v. Underwood, 172 N.W.2d 872, 19 
Mich.App. 509. 

Minn.—State v. Wiley, 205 K.W.2d 667, 295 Minn. 411. 
Neb.—State v. Tatreau, 126 N.W.2d 157,176 Neb. 381. 
Nev.—Eisentrager v. State, 378 P.2d 526, 79 Nev. 38. 
N.M.—State v. Favda, App., 444 P.2d 1001, 79 N.M. 
490. 

Wash.—State v. Clevenger, 417 P.2d 626, 69 Wash.2d 
136. 

Duty of state not absolved 
Ind—Jones v. State, 296 N.E2d 407, 260 Ind. 463. 
More elaborate foundation of identification of 
marijuana necessary 
Iowa—State v. Lunsford, 204 N.W.2d 613. 

36. U^.—Marks v. U.S., GA.Ga., 310 F.2d 49— 
Cochran v. U.S., CA.Mo., 310 F.2d 585—U.S. v. 
Panczko, CA.H1., 353 F.2d 676, cert. den. 86 S.Ct 
1066, 383 U.S. 935, 15 L.Ed.2d 853. 

Ala.—Russell v. State, Cr., 259 So.2d 298, 47 AlaApp. 
612—CJ.S. cited in Gandy v. State, 269 So.2d 141, 
145, 49 AlaApp. 123, cert stricken 280 So.2d 107, 
291 Ala. 779. 

CaL—People v. O’Neal, 176 CA.2d 402, 1 Cal.Rptr. 
390, cert den- 80 S.Ct 1632, 363 U.S. 853, 4 
L.Ed.2d 1734. 

Colo.—Hampton v. People, 465 P.2d 394, 171 Colo. 

153—Reynolds v. People, 471 P.2d 417. 

Conn.—State v. Paladine, Cir.A.D., 201 A2d 667, 2 
Conn.Gr. 457, cert den. 200 A2d 554, 151 Conn. 
742. 

D.C.—Gass v. U.S., CA., 416 F.2d 767, 135 U.SApp. 
D.G 11. 

Ga.—Roger v. State, 162 S.E2d 411, 224 Ga. 436. 
Brown v. State, 156 S.E2d 180, 115 GaApp. 
813. 

DL—People v. Collins, 185 N.E2d 147, 25 I11.2d 302- 
People v. Miller, 238 N.E2d 407, 40 m.2d 154, 
cert. den. 89 S.Ct 401, 393 U.S. 961, 21 EEd2d 
375. 

People v. Smith, 310 N.E2d 734, 18 Hl.App.3d 
859—People v. McShan, 337 N.E2d 263, 32 HI. 
App.3d 1068. 

Ind.—Fletcher v. State, 255 N.E2d 217, 253 Ind. 468. 
Kan.—State v. McCollum, 496 P.2d 1381, 209 Kan. 
498. 

Ky.—Peters v. Com., 477 S.W2d 154, app. after re¬ 
mand 505 S.W.2d 764. 

La—CJ.S. dted In State v. Brooks, 294 So.2d 503, 
505-State v. Walker, 296 So.2d 310-State v. 
Brown, 326 So.2d 839, cert den. 97 S.Ct 310, 429 
U.S. 918, 50 LEd.2d 284. 

Mich.—People v. Goldsmith, 175 N.W.2d 525,21 Mich. 
App. 473-People v. Mitchell, App., 194 N.W.2d 
514, 37 MichApp. 351. 

Mo—GJ.S. quoted at length In State v. Threat, 530 
S.WJd 41, 42. 

Mont-State v. Wflroy, 434 P.2d 138, 150 Mont. 255. 
Nev.—Carter v. State, 446 P.2d 165, 84 Nev. 592. 
N.M.—State v. Chavez, App., 508 P.2d 30, 84 N.M. 
760. 

N.Y.—People v. Miranda, 245 N.E2d 194, 23 N.Y.2d 
439, 297 N.Y.S^d 532. 

N.G—State v. Winford, 181 S.E2d 423, 279 N.C. 58. 
Old.—Richmond v. State, Cr., 456 P.2d 897—Cottrell y. 
State, Cr., 458 P.2d 328. 

Pa.—Com. v. Hargrave, 240 A^d 570, 212 Pa.Super. 
167. 


S.C—State v. Porter, 162 S.E2d 843, 251 S.C. 393, 
cert. den. 89 S.Ct 859, 393 U.S. 1079, 21 LEd.2d 
773. 

Tex.—Ragland v. State, Cr., 391 S.W,2d 418—Blassin- 
game v. State, Cr.,*477 S.W.2d 600—Brewer v. 
State, Cr„ 500 S.W.2d 149. 

Wash.—State v. Tretton, 464 P.2d 438, 1 WashApp. 
607-State v. Potts, 464 P.2d 742, 1 WashApp. 
614—State v. Iddings, 485 P.2d 631, 5 WashApp. 
99—State v. Hink, 492 P.2d 1053, 6 WashApp. 
374. 

Wis—Wold v. State, 204 N.W.2d 482, 57 Wis.2d 344. 
Articles found in possession of codefendant 
Colo.—Miller v. People, 349 P.2d 685, 141 Colo. 576, 
cert. den. 81 S.Ct. 97, 364 U.S. 851, 5 LEd.2d 75. 

Evidence held sufficient 
(1) Ala.—Thornton v. State, 179 So.2d 776, 43 Ala. 
App. 66—State v. Brady, 407 P.2d 399, 2 ArizApp, 
210 . 

Ariz.—State v. Humphrey, 464 P.2d 824, 11 ArizApp. 
378. 

Cal.—People v. Mattison, 93 Cal.Rptr. 185, 481 P.2d 
193, 4 C.3d 177. 

Colo.—Romero v. People, 509 P.2d 301, 181 Colo. 305. 
D.C.—Gass v. U.S., C.A., 416 F.2d 767, 135 U.SApp. 
D.C. 11. 

Fla.—Stunson v. State, App., 228 So.2d 294. 

Ga.—Westmoreland v. State, 151 S,E2d 548, 114 Ga. 
App. 389—Stallings v. State, 170 S.E2d 836, 120 
GaApp. 463. 

HI.—People v. Greer, 190 N.E2d 742, 28 H1.2d 107. 
People v. Dabner, 266 N.E2d 714, 131 III 
AppJ2d 491. 

Ind.—Boles v. State, 291 N.E2d 357, 259 Ind. 661. 
Kan,—State v. Robinson, 454 P.2d 527, 203 Kan. 304. 
Ky.—Spencer v. Com., 467 S.W.2d 128—Rupard v. 
Com., 475 S.W.2d 473. 

Mich.—People v. Walker, 165 N.W.2d 871, 15 Mich. 
App. 25—People v. Burrell, 175 N.W,2d 513, 21 
MichApp. 451. 

Mo.—State v. Andrews, 371 S.W.2d 324 State v. Baines, 
394 S.W.2d 312, cert. den. 86 S.Ct. 1900, 384 U.S. 
992, 16 LEd.2d 1008-State v. Robinson, 447 
S.W.2d 71, cert. den. 90 S.Ct 115, 397 U.S. 1002, 
25 LEd.2d 413. 

Nev.—Overton v. State, 370 P.2d 677, 78 Nev. 198. 
NJ.—State v. Passero, 252 A.2d 747, 105 NJ.Super. 
438. 

N.C.—State v. Jacobs, 171 S.E2d 21, 6 N.CApp. 751. 
OkL—Blanco v. State, Cr., 509 P.2d 491. 

Or.—State v. Anderson, 409 P.2d 681, 242 Or. 368. 
El.—State v. Sangennano, 301 A.2d 80, 111 EI. 196, 
70 Al.E3d 890. 

Tex.—Cbevallier v. State, Cr., 404 S.W.2d 36, cert. den. 
86 S.Ct. 1933, 384 U.S. 1014,16 LEd.2d 1035, rah. 
den. 87 S.Ct 17, 385 U.S. 891, 17 LEd.2d 124. 
Wash.—State v. Malone, 420 P.2d 676. 

Evidence held insufficient 
(1) Ill.—People v. Norman, 182 N.E2d 188, 24111.2d 
403, cert den. 83 S.Ct 86, 371 U.S. 849, 9 L.Ed.2d 85. 
Tex.—Landers v. State, Cr., 519 S.W.2d 115, app. after 
remand 550 S.W21 272. 

Connection must be more probable than not 
La.—State v. Jones, App. 3 Cir., 467 So.2d 147. 
Showing required 

La.—State v. Guitry, App., 471 So.2d 804. 

Prima fade showing required 
CaL—People v. Lindsay, 38 CaLRptr. 755, 227 CA.2d 
482. 

Proof of poison in body 
Wash.—State v. Boehme, 430 P.2d 527, 71 Wash.2d 
621, cert. den. 88 S.Ct. 1259, 390 U.S. 1013, 20 
L.Ed.2d 164. 

Chain of identification 

U.S.—U.S. V. Capocci, CAMass., 433 F.2d 155. 
Ariz.—State v. Noble, 514 P.2d 460, 109 Ariz. 539. 
Iowa—State v. Lunsford, 204 N.W.2d 613. 
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Identification of counterfeit money held saffi- 
dent 

U.S-U.S. V. Casey, CA.Ga., 431 F.2d 953-U.S. v. 
Capocci, CA.Mass., 433 F.2d 155. 

Testimony of particular persons held admissible 

Ind.—Miller v. State, 295 N.E2d 632, 156 Ind-App. 
140. 

Same object initially seized by police 

Wash.—State v. Martz, 504 P.2d 1174, 8 Wash.App. 
192. 
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36,5. U.S.—U.S. v. Wilson, CA-Tex., 451 F.2d 209, 
cert den. 92 S.CL 1298,405 U.S. 1032,31 LEd.2d 
490. 

Cal.—People v. Barquera, 25 CaLRptr. 45, 208 CA2d 
104. 

Del.—Howard v. State, 303 A2d 653. 

11L—People v. Miller, 238 N.E2d 407, 40 HL2d 154, 
cert. den. 89 S.Ct. 401, 393 U.S. 961, 21 LEd2d 
375. 

Ind.—Dixon v. State, 189 N.E2d 715, 243 Ind. 654— 
PuHins v. State, 256 NE.2d 553, 253 Ind. 644-H- 
liott v. State, 279 N.E2d 207, 258 Ind. 92. 

Kan.—State v. Martin, 573 P.2d 576, 223 Kan. 78. 

La.—State v. Isaac, 260 So.2d 302, 261 La. 487. 

Md—Brooks v. State, 282 A2& 516, 13 MdApp. 151. 

N.M.—State v. Chavez, App., 508 P.2d 30, 84 N.M. 
760. 

Old.—Haughey v. State, Cr., 447 P.2d 1019. 

Wis.— CJS. dted in State v. Beaty, 205 N.W.2d 11,17, 
57 Wis.2d 531. 

36.10. Cal.—People v. Lamb, 101 CaLRptr. 25, 24 
C.A.3d 378. 

Ind—Kolb v. State, 282 N.E2d 541, 258 Ind. 469. 

Kan.—State v. Tillman, 494 1178, 208 Kan. 954. 

La.—CJS. dted in State v. Gladden, 257 So.2d 388, 
396, 260 La. 735, app. dism,, cert. den. 93 S.Ct 
1377, 410 U.S. 920, 35 LEd.2d 581—State v. An¬ 
derson, 259 So.2d 310, 261 La. 244, app. dism., 
cert. den. 93 S-Ct 533, 409 US. 1030, 34 L.EdL2d 
481. 

Or.—State v. Howard, 486 P.2d 1301, 6 Or.App. 230. 

36.15* Ark—Brewer v. State, 551 S.W.2d 218, 261 
Ark. 732. 

La.—GJ.S. dted hi State v. Gladden, 257 So.2d 388, 
396, 260 La. 735, app. dism., cert den. 93 S.CL 
1377, 410 U.S. 920, 35 LEd.2d 581. 

36.20. La.—GJ jS. dted In State v. Gladden, 257 
So.2d 388, 396, 260 La. 735, app. dism., cert den. 
93 S.Ct. 1377, 410 U.S. 920, 35 LJE<L2d 581. 

Wis.—CJS. dted in State v. Spring, 179 N.W.2d 841, 
844, 48 Wis.2d 333— CJS. dted in State v. Beaty, 
205 N.W.2d 11, 17, 57 Wi$.2d 531. 
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37. U.S—U.S. v. DeDominids, CA.N.Y., 332 F2d 
207—U.S. v. Freeman, GA.C 0 I 0 ., 412 F.2d 1181 
—U.S. v. Bankston, GAMiss., 424 F.2d 714— 
U.S. v. Boudreaux, GAGjl, 502 F.2d 557. 

Ala.—Bills v. State, Cr., 275 So.2d 706, 49 Ala.App. 
726. 

CaL—People v. Ham, 86 Cal.Rptr. 906, 7 GA3d 768. 

Ind—PuHins v. State, 256 N.E2d 5S3, 253 Ind. 644. 

Kan.—State v. HOI, 394 P.2d 106, 193 Kan. 512 

La—State v. Dotson, 256 So.2d 594, 260 La. 471, cert 
den. 93 S.Ct. 242 409 U.S. 913, 34 LEd.2d 173- 
GJjS. dted In State v. Gladden, 257 So.2d 388, 
396, 260 La. 735, app. dism., cert den. 93 S,Ct 
1377, 410 U.S. 920, 35 L.Ed.2d 581—State v. Nel¬ 
son, 259 So.2d 46,261 La. 153—State v. Isaac, 260 
So.2d 302 261 La. 487. 

Md.—Doye v. State, 299 A2d 117, 16 MdApp. 511. 

Mass.—Com. v. Vanetzian, 215 N£.2d 658, 350 Mass. 
491—Com. v. White, 232 N.E2d 335. 353 Mass. 
409, cert. den. 88 S.Ct 2039, 391 US. 968, 20 
LEd.2d 881—Com. v. Hogg, 311 NJL2d 63, 365 
Mass. 290 

Mich.—People v. MitchdL 194 N.W.2d 514, 37 Mich. 
App. 351—People v. Kramko, 218 N.WJ&d 112 52 
MichApp. 565. 
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Minn.—State v. Olek, 179 N.W.2d 320, 288 Minn. 
235—State v. Daby, 197 N.W.2d 670, 293 Minn. 
179. 

Mont-State v. Zuidema, 485 P.2d 952, 157 Mont. 367. 
N.C—CJ.S. cited In State v. Jacobs, 171 S.E2d 21, 23, 
6 N.C.App. 751. 

OkL—Ball v. State, Cr„ 507 P.2d 1342. 

Wash.—State v. Bauman, 468 P.2d 684, 77 Washed 
938-State v. Music, 489 P.2d 159, 79 Washed 
699, vac. in part on oth, grds. 92 S.Ct. 2877, 408 
U.S. 940, 33 LEdid 764. 

State v. Jackson. 459 P.2d 414, 1 Wash.App. 90. 
Wis,—Howland v. State, 186 N.W.2d 319, 51 WisJd 
162. 

Lack of positive Identification, etc. 

Okl.—Richmond v. State, Cr., 456 P.2d 897. 
Subsequently discovered object 
NJ.—State v. Anderson, 173 A.2d 377, 35 NJ. 472. 

38. U5.—Brewer v. U.S., C.A.Neb., 353 F.2d 260- 
People v. Waller, 67 Cal.Rptr. 8, 260 CA.2d 131, 
cert. den. 89 S.Q. 663, 393 VS. 1039, 21 LEd.2d 
586—U.S. v. Clark, CAFa., 425 F.2d 827, cert, 
den. 91 S.Ct 38, 400 U.S. 820, 27 L.Ed.2d 48— 
U.S. v. Blue, CA.Ind., 440 FJd 300, cert den. 92 
S.Ct. 123, 404 VS. 836, 30 LEd.2d 68-U.S. v. 
Skefley, CA.UL, 501 F.2d 447, cert den. 95 S.Ct. 
629, 419 U.S. 1051, 42 LJBdJd 647. 

Alt.—CJ.S. dted hi Humphrey v. State, Cr.App., 370 
So.2d 344, 348—Whitt v. State, Cr.App., 370 So.2d 
730, revd. on oth. gids., Sup., 370 So.2d 736, on 
remand, Cr.App., 370 Sc.2d 740. 

Cal.—People v. Barquera, 25 Cal.Rptr. 45, 208 C.A.2d 
104—People v. Mascarenas, 98 Cal.Rptr. 728, 21 
CA.3d 660. 

Colo.—Claxton v. People, 434 P.2d 407,164 Colo. 283. 
Conn.—State v. Parker, CirJLD., 222 A.2d 582, 3 
Conn.Or. 598, app. den. 219 A.2d 373, 153 Conn. 
743. 

Del—Clough v. State, 295 A.2d 729. * 

Ga.—Hunter v. State, 194 SJL2d 680, 127 Ga.App. 664. 
Idaho-State v. Griffith, 481 P.2d 34, 94 Idaho 76. 
HI.—People v. Anthony. 190 N.R2d 837, 28 DL2d 
65-People v. Cain, 220 N.E.2d 195, 35 H1.2d 184, 
cert. den. 87 S.Ct. 781, 385 U.S. 1042, 17 L.Ed.2d 
686 . 

People v. Wyatt, 210 N.EJd 824, 62 HLApp.2d 
434, cert. den. 86 S.Ct. 1898, 384 U.S. 992, 16 
L.EtL2d 1008. 

Ind.—CXS. quoted at length In Fletcher v. State, 255 
N.R2d 217, 219, 253 Ind. 468—Graham v. State, 
255 N.E.24 652* 253 Ind. 525—Guthrie v. State, 
260 N.R2d 579, 254 Ind, 356. 

Iowa—State v. Limerick, 169 N.W.2d 538. 

Ky.—Pendland v. Cool, 463 S.WJd 130. 

La.—State v. McQueen, 243 So.2d 798, 257 La. 684- 
State v. Dotson, 256 So.2d 594, 260 La. 471, cert 
den. 93 S.CL 242 409 VS. 913, 34 L.Ed.2d 173. 
Mka.—Knight v. State, 204 So.2d 566. 

Mo.—State v. Baines, 394 S.W2d 312, cert. den. 86 
S.CL 1900, 384 VS. 992, 16 LEdJd 1008. 
Moot—State v. Wilroy, 434 P.2d 138,150 Mont 255- 
State v. Fitzpatrick, 516 P.2d 605,163 Mont 220. 
Neb.—State v. Allen, 164 N.W.2d 662,183 Neb. 831- 
State v. Waits, 178 N.W.2d 774, 185 Neb. 780. 
Nev.—Carter v. State, 446 P2d 165, 84 Nev. 592-OH- 
ver v. State, 449 P.2d 252. 85 Nev. 10. 

NX-State v. Johnson, 216 AJd 397, 90 NJ^uper. 

105, iffiL 216 A.2d 392, 46 NX 289. 

Or.—State v. Olsen, 405 PJd 398,241 Or. 212-State v. 
Harris, 405 P2d 492* 241 Or. 224-State v. Coon, 
419 P2d 941, 244 Or. 618. 

Pa.—Com. v. Bolden, 406 A.2d 333, 486 Pa. 383. 
RX—State v. McCartin, 262 A.2d 826, 106 R.L 674. 
S.D.—State v. Christmas, 162 N.W.2d 12S, 83 S.D. 506. 
. Tex.—Ragland v. State, Cr., 391 S.WJd418—Gutierrez 
v. Stain Cr., 422 S.W2d 467. 

Utah—Stale v. Madsen. 498 P-2d 67a 28 Utah2d 108. 
WadL-State v. RnsseQ, 424 P.2d 639,70 Wash.2d SSI 
State v. Trettoo, 464 PJd 438, 1 WashApp. 
607—State v. Potts, 464 P.2d 742, 1 WaaiuApp. 
614. 


Wis-State v McCarty, 177 N.W.2d 819, 47 Wis.2d 
781. 

Question of reasonable probability 
Conn.—State v. Brown, 301 A.2d 547, 163 Conn. 52. 
Md-Sraith v. State, 277 A.2d 622, 12 Md.App. 130, 
app. after remand 295 A.2d 802, 16 Md.App. 317. 
Miss.—Grady v. State, 274 So.2d 141. 

Continued custody or preservation of articles 
held shown 

Ala.—CXS. dted in Powell v. State CrApp., 258 So.2d 
923,925, 47 Ala. App. 582—Cook v. State, Cr., 290 
So.2d 228, 52 Ala.App. 159. 

D.C—Robinson v. U.S., C.A., 283 F.2d 508, cert den. 
81 S.Ct. 282, 364 U.S. 919, 5 L,Ed.2d 259, cert, 
den 81 S.Ct. 716, 365 U.S. 827, 5 LEd.2d 707 and 
81 S.Ct. 718, 365 U.S. 830, 5 LEd.2d 708. 

Fla.—Calloway v. State, 189 $o.2d 617—Watson v. 
State, 190 So.2d 161, cert. den. 88 S.Ct. 339, 389 
U.S. 960, 19 L.Ed.2d 369. 

HI.—People v. Pittman, 190 N.R2d 802, 28 H1.2d 100- 
People v. Cain, 220 N.E.2d 195, 35 U1.2d 184, cert, 
den. 87 S.Ct. 781, 385 U.‘S. 1042, 17 L.Ed.2d 686. 

People v. Brown, 279 N.E.2d 382, 3 IllApp.3d 
879. 

Ind—Rose v. State, 281 N.R2d 486, 258 Ind. 377- 
Kolb v. State, 282 N.E.2d 541, 258 Ind. 469. 
Iowa-State v. Post 123 N.W.2d 11, 255 Iowa 573. 
Ky.—Jenkins v. Com., 477 S.W.2d 795. 

Me.—State v. Wardwell, 183 A.2d 896, 158 Me. 307- 
State v. Carvelle, 290 A.2d 190. 

Mo.—State v. Pruitt 479 S.W.2d 785. 

Tex.—Lamb v. State, Cr., 409 S.W.2d 418-Witt v. 
State, Cr., 475 S.W.2d 259. 

Wash.—State v. Harris, 385 P.2d 18, 62 Wash.2d 858. 
Chain of custody or possession held shown 
U.S.—U:S. V. MacDonald, CA.Mass., 455 F.2d 1259, 
cert. den. 92 S.Ct. 2070, 2073, 406 U.S. 962, 32 
LEd2d 350. 

Ariz.—State v. Hodges, 507 P.2d 121, 109 Ariz. 196- 
State v. Brierly, 509 P.2d 203, 109 Ariz. 310. 
Colo.—Martinez v. People, 417 P.2d 485, 160 Colo. 
333. 

Fla.—Bernard v. State, App., 275 So.2d 34. 

I1L—People v. Scott, 279 N.R2d 19, 3 MApp.3d 493. 
Ind.—Fletcher v. State, 255 N.E.2d 217,253 Ind. 468- 
Smith v. State, 281 N.EJd 803, 258 Ind. 415. 
Iowa-State v. Parker, 151 N.W.2d 505, 261 Iowa 
88-State v. Burton, 201 N.W.2d 492. 

Kan.—State v. Tillman, 494 P.2d 1178, 208 Kan. 954- 
State v. McCollum* 496 P.2d 1381,209 Kan. 498- 
State v. Rasler, 533 P.2d 1262, 216 Kan. 582. 
La.—State v. Carter, 260 So.2d 623, 261 La. 560. 
Me.—State v. Wardwell, 183 A.2d 896, 158 Mz 307. 
Md.—Hignut v. State, 303 A.2d 173, 17 Md-App. 399. 
Mass.—Com. v. Hanscom, 311 N.E.2d 95, 2 Mass.App. 
840. 

Mich.—People v. Boomer, 192 N.WXi 636, 35 Mich. 
App. 419. 

Miss.—Nix v. State, 276 So.2d 652. 

Mo.—State v. Rose, 428 SW.2d 737—State v. McCrary, 
478 S.W.2d 349. 

Nev.-Sorce v. State, 497 ?2d 902, 88 Nev. 350. 
N.Y.—People v. Pulliam, 281 N.Y.S.2d 137, 28 A.D.2d 
786. 

N.M.-State v. Moster, App., 490 P.2d 471, 83 N.M. 
213. 

N.C—State v. Jordan, 188 S.R2d 701, 14 N.GApp. 
453, cert. den. 190 S.E.2d 469, 281 N.C 626-State 
v. Shore, 204 SE2d 682, 285 N.C 328. 
Ohio-State v. Culp, 288 N.E2d 308, 32 Ohio App.2d 

39. 

Okl—Baker v. State, Cr., 494 P.2d 355. 

Tex.—Elliott v. State, Cr., 450 S.W.2d 863—Briseno v. 
State, Cr., 450 S.W.2d 865-Weeks v. State, Cr., 
476 S.W.2d 310. 

Vt—State v. Batchelor, 376 AJd 737, 135 Vt. 366. 
Va.—Jones v. Com., 323 S.R2d 554, 228 Va. 427, cert. 

den. 105 S.Ct. 2713, 86 LEd2d 728. 

Wash.—State v. Martz, 504 PJd 1174, 8 WashApp. 
192. 
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Continuous chain of custody not essential 

La.—State v. Guitry, App. 5 Cir., 471 Sa2d 804. 

Fingerprint card 

Ga.—Hill v. State, 326 S.E.2d 757, 254 Ga. 213. 

Proof beyond reasonable doubt not required 
Conn.—State v. Riley, Cir.A.D., 189 A.2d 518, 24 
Conn.Sup. 235. 1 Conn.Cir. 523. 

Condition can be rebutted 
Wash.—State v. Russell, 424 P.2d 639, 70 Wash.2d 552. 
Gear preponderance of evidence 
La.—State v. Coleman, 223 So.2d 402, 254 La. 264- 
State v. Square, 244 So.2d 200, 257 La. 743, vac. In 
part on oth. grds. 92 S.Ct. 2871, 408 U.S. 938, 33 
LEd.2d 760, mand. conf. to 268 So.2d 299, 263 La. 
291-State v. Davis, 249 So.2d 193, 259 La. 35. 

Reasonable certainty 

Va.—Robinson v. Com., 183 S.E.2d 179, 212 Va. 136. 

High degree of scrutiny necessary on fungible 
goods 

Ind.—Jones v. State, 296 N.R2d 407, 260 Ind. 463— 
Loza v. State, 325 N.E.2d 173, 263 Ind. 124. 

Circumstantial evidence usable in exceptional 
cases 

Iowa—State v. Lunsford, 204 N.W.2d 613. 

Continual watch unnecessary 

Mo.—State v. Orr, App., 493 S.W.2d 374. 

Chain of custody held irrelevant 

Mo.—State v. Orr, App., 493 S.W.2d 374. 

Logical assumption by reasonable person 

Okl.—Jones v. State, Cr., 507 P.2d 1267. 

No break in continuity of handling 

Me.—State v. Lafferty, 309 A.2d 647. 

Labeling, initialling, cataloging and safekeeping 
sufficient except where "diabolical fakery” 
possible 

N.Y.—People v. Blanda, 362 N.Y.S.2d 735, 80 Misc.2d 
79. 

39. U.S.—U.S. v. Capocci, C.A.Mass., 433 F.2d 155. 
La.—State v. Dotson, 256 So.2d 594, 260 La. 471, cert 

den. 93 S.Ct. 242, 409 U.S. 913, 34 L.Ed.2d 173. 
S.D.—CXS. cited in State v. Christmas, 162 N.W.2d 
125, 127, 83 S.D. 506. 

Va.—Robinson v. Com., 183 S.E.2d 179, 212 Va. 136. 
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40. U.S.—West v. U.S., C.A.Neb., 359 F.2d 50, cert, 
den. 87 S.Q. 131, 385 U.S. 867, 17 L.Ed.2d 94. 

Ariz.—State v. McGonigle, 440>.2d 100, 103 Ariz. 267, 
refa. 463 P.2d 65, 105 Ariz. 267, 

Iowa—State v. Lunsford, 204 N.W.2d 613. 

NJ.—State v. Brown, 238 A.2d 482, 99 NXSuper. 21 
RI.—State v. McCartin, 262 A.2d 826, 106 RX 674. 
Wash.—State v. Martz, 504 P.2d 1174, 8 Wash.App. 
192. 

Possibility of opportunity for tampering need not be 
negatived by examination of all custodians. 

Ariz,—State v. Hodges, 507 P.2d 121, 109 Ariz. 196. 

State v. Brady, 407 P.2d 399, 2 Ariz,App. 210. 
Nev.—Sorce v. State, 497 P.2d 902, 88 Nev. 350. 

41. Ariz.—State v. Ritchey, 490 P.2d 558, 107 Ariz. 
552 

Iowa—CJJS. dted in State v. Parker, 151 N.WJd 505, 
509, 261 Iowa 88. 

Wash.—State v. Music, 489 P.2d 159, 79 Wish.2d 699, 
vac. in part on oth. grds. 92 S.Ct. 2877, 408 U.S. 
940, 33 LEd.2d 764. 

Exclusion of all remote possibilities of tamper¬ 
ing not required 

Ind.—Butler v. State, App„ 289 N.R2d 772, 154 bid. 
App. 361. 

413. U.S.-U.S. v. Soto, CA-Fla., 591 FJd 1091, 
cert. den. 99 S.Ct, 2862,442 U.S. 930,61 LEd.2d 
298, cert. den. 100 S.Ct. 89, 444 U.S. 845, 62 
LEd.2d 58. 

Del—Telman v. State, 314 A.2d 417. 

Iowa—State v. Limerick, 169 N.W.2d 538. 
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Okl.—Contu v. State, Cr., 533 P.2d 1000. 

Tex.—Baldwin v. State, Cr., 490 S.W.2d 583. 

41.10. U.S.—U.S. v. De Larosa, C.A.Pa„ 450 F.2d 
1057, cert. den. 92 S.Ct. 978, 405 U.S. 927, 30 
LEd.2d 800, cert. den. 92 S.Q. 1188,. 405 U.S. 
957, 31 LEd.2d 235, and 92 S.Ct. 1189, 405 U.S. 
957, 31 LEd.2d 236—U.S. v. Bridges, C.A.I11., 
499 F.2d 179, cert. den. 95 S.Ct. 330, 419 U.S. 
1010, 42 L.Ed.2d 284. 

Conn.—State v. Esposito, 353 A.2d 746, 166 Conn. 550. 
Ga.—Epps v. State, 214 S.E.2d 703, 134 Ga.App. 429. 
ID.—People v. Wyatt, 210 N.E2d 824, 62 IU.App.2d 
434, cert. den. 86 $,Ct 1898, 384 U.S. 992, 16 
L.Ed.2d 1008-People v. Wrona, 286 N.E2d 370, 
7 Ul.App.3d 1. 

Ind.—Orr v. Econo-Car of Indianapolis, Inc., 276 
N.E2d 524, 150 Ind.App. 411. 

Iowa—State v. Bakker, 262 N W.2d 538. 

NJ.—State v. Johnson, 216 A.2d 397, 90 NJ.Super. 
105, affd. 216 A.2d 392, 46 NJ. 289—State v. 
Brown, 238 A.2d 482, 99 NJ.Super. 22. 

N.Y.—People v. Hams, 218 N.Y.S.2d 767, 31 Misc.2d 
56. 

Okl—Brown v. State, Cr., 518 P.2d 898. 

Or.—State v. Hood, 356 P.2d 1100, 225 Or. 40-State v. 
Smith, 364 P.2d 786, 228 Or. 340—State v. Ander¬ 
son, 409 P.2d 681, 242 Or. 368. 

R. I.—State v. McCartin, 262 A.2d 826, 106 R.I. 674. 

S. D.—State v. Christmas, 162 N.W.2d 125, 83 S.D. 506. 
Tenn.—Ritter v. State, 462 S.W.2d 247, 3 Tenn.Cr.App. 

372. 

Factors to be considered, etc. 

U.S.—Brewer v. U.S., CA.Neb., 353 F.2d 260. 

Utah—State v. Madsen, 498 P.2d 670, 28 Utah2d 108. 

Discretion held not abused, etc. 

Neb.—State v. Huffman, 148 N.W.2d 321, 181 Neb. 
356, cert. den. 87 S.Ct. 1384, 386 U.S. 1024, 18 
L.Ed.2d 466. 

Question of chain of custody, etc. 

Ark.—Gardner v. State, 569 S.W.2d 74, 263 Ark. 739, 
cert. den. 99 S.Ct. 1224, 440 U.S. 911, 59 LEd.2d 
460. 

Me.—State v. Heald, 382 A.2d 290. 

Miss.—Grady v. State, 274 §o.2d 141—Nix v. State, 276 
So.2d 652. 

Okl.—Trantham v. State, Cr., 508 P.2d 1104. 

Tex.—Lopez v. State, Cr., 490 S.W.2d 565. 

Wis.—State v. Simmons, 203 N.W.2d 887, 57 Wis.2d 
285. 

(2) Other statement. 

Ga.—McKinney v. State, 329 S.E2d 258, 174 Ga.App. 
78, revd. on oth. grds. 330 S.E2d 884, 254 Ga. 503, 
on remand 335 S.E2d 746, 175 Ga.App. 845. 
Ind.—Coleman v. State, 339 N.E2d 51, 264 Ind. 64. 
Telftre v. State, 324 N.E2d 270, 163 Ind.App. 
413. 

Me.—State v. Eldridge, 334 A,2d 862. 

Okl—Contu v. State, Cr., 533 P.2d 1000. 

Where exhibits are not introduced in 
evidence their chain of custody need 
not be shown. 4111 

41.11. Tex.—Morgan v. State, Cr., 490 S.W.2d 581. 

Although-police identification tag on 
exhibit does not violate rule against 
boistering one’s own testimony by 
written transcript, 41 - 15 practice of leav- 
.ing anything on an exhibit except 
court’s identifying marker is not rec¬ 
ommended. 41,20 

41.15. Wash.—State v. Velasquez, 406 P.2d 772, 67 
Wash.2d 138, cert. den. 86 S.Ct. 1892, 384 U.S. 
989, 16 L.Ed.2d 1006. 


41.20. Better practice is to remove sheriff’s 
identification tag 

Wash—State v. Velasquez, 406 P.2d 772, 67 Wash.2d 
138, cert. den. 86 S.Ct. 1892, 384 U.S. 989, 16 
L.Ed.2d 1006. 

45. Ill.—People v. Van Bussum, 219 N.E2d 695, 72 
Ill.App.2d 428. 

Or.—State v. Oveross, 525 P.2d 176, 18 Or.App. 300. 
46.5. Mich.—GJ.S. quoted in People v. Cybulski, 160 
N.W.2d 764, 767, 11 Mich.App. 244. 

4S. U.S.—U.S. v. Smith, C.A.Fla., 423 F.2d 1357— 
U.S. v. Fisher, C.A.N.Y., 455 F.2d 1101. 

Ark.—Jackson v. State, 410 S.W.2d 766, 241 Ark. 850. 
Cal.—People v. King, 63 Cal.Rptr. 345, 255 CA.2d 
551. 

Colo.—Ciccarelli v. People, 364 P.2d 368, 147 Colo. 
413—Rhodus v. People, 406 P 2d 679, 158 Colo. 
264—Vigil v. People, 415 P.2d 863, 160 Colo. 
201— Falgout v. People, 459 P.2d 572, 170 Colo. 
32. 

D.C.—Chambers v. U.S., C.A., 301 F.2d 564, 112 U.S. 
App.D.C 240. 

Fla.—McClain v. State, App., 185 So.2d 707. 

Ga.—Young v. State, 167 S.E2d 586, 225 Ga. 256- 
Bridges v. State, 178 S.E2d 861, 227 Ga. 24. 
Idaho—State v. Peterson, 391 P.2d 846, 87 Idaho 147. 
Ill.—People v. Bryan, 188 N.E2d 692, 27 I11.2d 191— 
People v. Pittman, 190 N.E2d 802, 28 IlL2d 10Q- 
People v. Mentola, 268 N.E2d 8, 47 HL2d 579. 
Ind.—EUiott v. State, 279 N.E2d 207, 258 Ind. 91 
Iowa—State v. Church, 169 N.W.2d 889. 

Kan.—State v. Ward, 427 P.2d 586, 199 Kan. 23. 
La.—State v. White, 169 So.2d 894, 247 La. 19—State 
v. Crayton, 231 So.2d 357, 255 La. 375—State v. 
Thompson, 240 So.2d 899, 256 La. 1019—State v. 
Mathis, 260 So.2d 625, 261 La. 564. 

Md.—Oden v. State, 164 A.2d 284, 223 Md. 244—Ca¬ 
son v. State, 187 A.2d 103, 230 Md. 356. 

Scott v. State, 237 A.2d 79, 2 Md.App, 705. 
Mass.—Com. v. Roy, 207 N.E2d 284, 349 Mass. 224. 
Mich.—People v. Coward, 188 N.W.2d 181 32 Mich. 
App. 274. 

Minn.—State v. Linzy, 156 N.W.2d 91 279 Minn. 154. 
Mo.—State v. Rose, 428 S.W.2d 737—State v. Johnson, 
447 S.W.2d 285. 

Mont.—State v. Proctor, 454 P.2d 616, 153 Mont. 90. 
Neb.—State v. Gau, 153 N.W.2d 298, 182 Neb. 114. 
Nev.—White v. State, 429 P.2d 55, 83 Nev. 291 
N.Y.—People v. Collins, 305 N.Y.S.2d 893, 33 A.D.2d 
844. 

N.G—State v. Jarrett, 157 S.E2d 4, 271 N.C 576, cert. 

den. 88 S,Ct. 128, 389 U.S. 865, 19 LEd.2d 135. 
.Old.—Austin v. State, Cr., 418 P.2d 103—McIntosh v. 
State, Cr., 476 P.2d 92—Wagnon v. State, Cr., 486 
P.2d 747. 

Or.—State v. Wederski, 368 P.2d 393, 230 Or. 57-State 
v. Hancock, 426 P.2d 871 247 Or. 21. 

Tex.—Williams v. State, 343 S.W,2d 263, 170 Tex.Cr.R. 
595—Gibson v. State, Cr., 423 S.W2d 330-Hug- 
gins v. State, Cr., 426 S.W.2d 855. 

Utah-State v. Montayne, 414 ?2d 958, 18 Utah2d 38, 
cert. den. 87 S.Ct 305, 385 U.S. 939, 17 LEd.2d 
218—State v. Carisen, 478 P.2d 326, 25 Utah2d 
136—State v. Sanders, 496 P.2d 270, 27 Utah* 
354. 

Wash.—State v. Palmer, 459 P.2d 811 1 Wash.App. 
152-State v. Iddings, 485 P.2d 631, 5 WasKApp. 
99. 

W.Va.—State v. Former, 148 S.E2d 669, 150 W.Va. 
571. 

Wis,—Abraham v. State, 176 N.W.2d 349, 47 Wis.2d 
44—Renner v. State, 180 N.W.2d 634, 48 Wis^d 
627. 

Admission held within discretion of court 

U.S.—U.S. v. Von Roeder, C.A.C 0 I 0 ., 435 FJd 1004, 
cert. den. 91 S,Q. 2264, 403 VS. 934, 29 LEd.2d 
713, vac. on oth. grds. 92 S.Ct. 326,404 US. 67, 30 
L.Ed.2d 222. 

NJ,—State v. Brown, 238 A2d 482, 99 NJ.Super. 21 
Photographs of stolen articles admissible 
Ind.—Lindsey v. State, 204 N.E2d 357, 246 Ind. 431. 
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Corroboration of defendant 
Ala.—Womack v. State, Or., 273 Sa2d 481, 49 Ala. 
App. 505. 

Chain of custody established 

La.—State v. Mitchell, 344 So.2d 1026. 
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49. Ind.—McCoy v. State, 170 N.E2d 43, 241 Ind. 
104. 

Wyo.—Crouse v. State, 384 P.2d 321, 

49.5. Md.—Reagan v. State, 244 A.2d 623, 4 Md. 
App. 590—Sizemore v. State, 248 A.2d 417, 5 
Md.App. 507. 

Proper foundation held laid 

D.C.—Gmyard v. U.S., App., 232 A,2d 590. 

Mo.—State v. Miller, 360 S.W.2d 633. 

Relevance as to amount of money stolen 
Mich.—People v. Jones, 171 N.W.2d 223, 18 MidLApp. 
368. 

50. U.S.—Kelley v. U.S., GA.C 0 I 0 ., 364 F.2d 911— 
U.S. v. McCoy, C.A.Ky., 472 F.2d 704, cert, den. 
93 S.Ct. 2741, 412 U.S. 921, 37 L.Ed.2d 147. 

Ala.—GJJS. dted In Davis v. State, 341 So.2d 751, 752, 
writ den. 341 So.2d 753. 

Franks v. State, 224 So.2d 924, 45 AIa.App. 88. 
Ark.—Home v. State, 490 S.W.2d 806, 253 Ark. 1096. 
I1L—People v. McNeil, 260 N.E2d 82, 123 DLApp.2d 
285, affd. 288 N.E2d 464, 52 IlL2d 409. 

Ind.—Johnson v. State, 281 NE2d 922, 152 IndApo. 
104. 

Kan.—State v. Ayres, 454 P2d 534, 203 Kan. 376. 
Md.—Parker v. State, 254 A.2d 381, 7 McLApp. 167, 
cert. den. 91 S.Ct 1670, 402 U.S. 984, 29 LEd.2d 
150—Carter v. State, 289 A.2d 837, 15 MdLApp. 

242. 

NJ.—State v. Brown, 238 A.2d 482, 99 NJ.Super. 22. 
N.M.—State v. Carlton, App., 484 P.2d 757, 82 N.M. 

App. 537, cert. den. 484 P.2d 754, 82 N.M. 534. 
N.G—State v. Phillips, 189 S.E2d 602, 15 N.GApp. 

74, 191 S.E2d 359, 281 N.G 762. 

Okl.—Pierce v. State, Cr., 495 P.2d 407. 

Or.—State v. Miller, 465 P.2d 894, 2 Or.App. 87, cert 
den. 92 S.Ct. 2418, 406 U.S. 974, 32 L.Ed.2d 674. 
Tex.—Graves v. State, 336 S.W.2d 156, 169 Tex.Cr.R. 
595, cert. den. 80 S.Ct 1256, 363 U.S. 819, 4 
LEd.2d 1516—Fleck v. State, Cr., 380 S.W.2d 
621—Garcia v. State, Cr., 453 $.W.2d 822—Bias- 
singame v. State, Cr., 477 S.W.2d 600. 

Utah—State v. Dixon, 436 PJd 805, 20 Uteh2d 248. 
Artide found near place of arrest 
(2) Other matters. 

Ill.—People v. Cross, 237 N.E2d 437, 40 BL2d 85, cert 
den. 89 S.Ct 468, 393 U.S. 221, 21 L.Ed.2d 393. 
Me.—State v. SmaU, 267 A.2d 912. 

Identification held sufficient 
U.S.—U.S. v. Chibbaro, GA.NJ., 361 FJd 365. 
Ariz.—State v. Enriquez, 475 P.2d 486, 106 Ariz. 304, 
app. after remand 489 PJd 264. 

Colo.—Ciccarelli v. People, 364 P.2d 368, 147 Cola 
413—Gonzales v. People, 477 ?2d 363, 173 Colo. 

243. 

D.G—Headen v. U.S., GA., 317 F.2d 145, 115 VS. 
App.D.C. 81. 

King v. U.S., App., 271 A.2d 556. 

Fla.—Rayburn v. State, App., 188 So.2d 374. 

Ga.—Jones v. State, 127 SE.2d 855, 106 Ga.App. 614. 
III.—People v. Sellers, 196 N.E2d 481, 30 IlL2d 221- 
People v. McGuire, 220 N.E24 447, 35 HL2d 219, 
app. after remand 234 N.E2d 772, 39 DL2d 244. 

People v. Gilyard, 260 N.E2d 364, 124 DL 
App.2d 95, cert. den. 9t S.Ct 1388,402 U.S. 911, 
28 L.Ed.2d 652. 

Iowa-State v. Hollins, 184 N.W.2d 676. 

Kan.—State v. Emery, 440 P.2d 613, 201 Kan. 174- 
State v. Anderson, 446 P.2d 844, 202 Kan. 52- 
State v. Walker, 449 P.2d 515, 202 Kan. 475-State 
v. Johnson, 460 P M 505, 204 Kan. 62. 

Ky.—Lewis v. Coin., 471 S.WJd 301. 
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La.—State v. Royal, 232 So.2d 292,255 La. 617—State 
v. Lacoste, 237 So.2d 871, 256 La. 697. 

Me.—State v. Mosher, 270 A.2d 461. 

Md—St. Clair v. State, 232 A.2d 565, 1 Md.App. 
605—Jordan v. State, 242 A.2d 829, 4 Md.App. 
349—Smithson v. State, 247 A.2d 542, 5 Md.App. 
378. 

Mich—People v. Evans, 141 N.W.2d 668, 3 Mich.App. 
1—People v. Brown, 163 N.W.2d 829, 13 Mich. 
App. 222—People v. Iron, 182 N.W.2d 342, 26 
Mich. App. 235—People v. Cox, 184 N.W.2d 486, 
28 Mich.App. 470. 

Mo.—State v. Everett, 448 S.W.2d 873. 

Neb.—State v. Nydegger, 180 n.W.2d 892, 186 Neb. 61. 
N.H.—State v. Pevear, 270 A.2d 598, 110 N.H. 445. 
N.C.—State v. Smith, 176 S.E2d 896, 9 N.CApp. 553. 
OkL-Cheatham v. Sure, Cr., 483 P.2d 1172. 

Or.—State v, Augustine, 462 P.2d 693, 1 Or.App. 372- 
State v. Sparrow, 478 P.2d 660, 4 Or.App. 345. 
Tex.—Fonder v. State, Cr., 456 S.W.2d 378—Reed v. 
State, Cr, 456 S.W.2d 393—Valdez v. State, Cr., 
462 S.W.2d 24. 

Wash.—State v. Hayes, 475 P,2d 885, 3 Wash.App. 
544-State v. Shlpelbaum, 481 P.2d 575, 4 Wash. 
App. 10. 

Wis.—State v. Spring, 179 N.W.2d 841, 48 Wia2d 333. 

Evidence held insufficient 

US.—Alexander v. U.S., C.ALa., 354 F.2d 59. 

Ala.—Agee v. State, Cr., 228 So.2d 30, 45 AlaApp. 
203. 

Dawson v. State* 188 So.2d 283, 43 Ala.App. 
254, cert. den. 188 So.2d 285, 279 Ala. 686. 

Ga—Jones v. State, 127 S.E2d 855, 106 GaApp. 614. 
Immedinte arrests following pursuit of thief 
Mich—People v. Jones, 171 N.W.2d 223, 18 Mich.App. 
368. 

Proof of chain of custody unnecessary 
EL—People v. Thompson, 273 N.E2d 30, 133 III 
App.2d 184. 

30.5. U.S—U.S. v. Fisher, CA.N.Y., 455 F.2d 1101. 
D.C—U.S. v. Thornton, C.A, 462 F.2d 307, 149 U.S. 
AppD.C. 203. 

El—People v. Johnson, 232 N.E2d 554, 88 IUApp.2d 
265. 

Md—Hunmel v. State, 264 Aid 874, 9 MtLApp. 395. 
Mo—State v. Witt, 371 S.W.2d 215. 

Neb.—State v. Vessels, 176 N,W,2d 682, 185 Neb. 474. 
Okl—Gresham v. State, Cr., 456 P.2d 119. 

S.C—State v. Bans, 184 S.E2d 708, 257 S.C 193, cert. 

den. 92 S.O. 1615, 406 U.S. 907, 31 LEdld 818. 
50.10. HL—People v. Smith, 213 N.E2d 135, 66 HI. 
Appld 257. 

lad.—Berry v. State, 287 N.R2d 557, 153 IndApp. 387. 
Iowa-State v. Ford, 145 N.W.2d 638, 259 Iowa 744. 
La—State v. Palmer, 206 So.2d 485, 251 La. 759. 
Md—Reagan v. State, 244 A.2d 623,4 MdApp. 590— 
Parker v. State, 254 Aid 381, 7 MdApp. 167, cert, 
den. 91 S.Ct. 1670, 402 U.S. 984, 29 EEdld 15a 
Moot-State v. Dess, 462 P.2d 186, 154 Mont 231. 
NJM—State v. SantilUnes, App,, 464 P.2d 915, 81 
N.M. 185. 

N.C—State v. Gatling, 169 S.R2d 60, 5 N.CApp. 536, 
afRL 170 S.R2d 593, 275 N.C 625. 

Okl—CJ jS. dted in Fortune v. State, 549 P.2d 38a 
384. 

Grediam v. State, Cr., 456 P.2d 119. 
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53. Md—St Clair v. State, 232 A.2d 565,1 MdApp. 
605. 

Or—State v. Higgins, 459 P.2d 452, 1 Or.App. 84. 

57, Kan—State v. Crowe, 486 Pld 503, 207 Kan. 
473. 

58. Mich—People v. Matuszewsld, 188 N.W.2d 109, 
32 MkhApp. 475. 

Teat—O'Neal v. State, Cr., 416 S.Wld 433—Norvefl v. 
State, Or., 469 SWld 19a 

583. Lfct of stolen item snakiest 

Tenn—Prince v. State, Cr, 529 S.W2d 729. 


§ 7io. -Property of Accused 

Generally 

59. U.S—U.S. V. Womack, C A.Ala., 654 F.2d 1034, 
cert. den. 102 S.Ct, 1029, 454 U.S. 1156, 71 
LEd.2d 314. 

Ariz—State v. McGonigle, 440 Pld 100, 103 Ariz. 267, 
reh. 463 P.2d 65, 105 Ariz. 267. 

State v. Meodibles, 428 P.2d 127, 5 ArizApp. 
463. 

Ark—Bailey v. State, 381 S.W.2d 467, 238 Ark. 210. 
Ind.—Casterlow v. State, 267 N.E2d 552, 256 Ind. 214 
Kan.—State v. Baker, 549 P.2d 911, 219 Kan. 854. 
La.—State v, Bertrand, 170 So.2d 386, 247 La. 232, 
cert. den. 86 S.Ct. 442, 382 U.S. 960, 15 L.Ed.2d 
364—State v. Hills, 250 So.2d 394, 259 La 436. 
Minn.—State v. Gravening, 182 N.W.2d 704,289 Minn. 
501. 

Mo.—State v. Crowley, App., 571 S.Wld 460. 
Ohio-State v. Ciesielski, 247 N.E2d 321, 18 Ohio 
Appld 85. 

Tex—Hilliard v. State, 340 S.W.2d 494, 170 TexCr.R. 
290—Scott v. State, Cr., 434 S.W.2d 678. 

60. U.S—Petley v. U.S., C.A.Cal., 427 F.2d 1101, 
cert. den. 91 S.Ct. 55, 400 U.S. 827, 27 L.Ed.2d 
57. 

Ala—Green v. State, 167 So.2d 694, 42 AlaApp. 439, 
cert den. 167 So.2d 701, 277 Ala 698. 

Ariz.—State v. McFall, 439 P.2d 805, 103 Ariz. 234. 
Cal—People v. Trout, 6 Cal.Rptr. 759, 354 P.2d 231, 
54 C2d 576, 80 ALRld 1418-People v. Miller, 
78 Cal.Rptr. 449, 445 P.2d 377, 71 C2d 459, cert, 
den. 92 S.Ct. 2417, 406 U.S. 971, 32 L.Ed.2d 671 
People v. Daniels, 93 Cal.Rptr. 628, 16 C.A.3d 
36. 

Fla—Stunson v. State, App., 228 So.2d 294. 
Ga-Woods v. State, 149 S.E2d 674, 222 Ga 321, cert, 
den. 87 S.Ct. 1311, 386 U.S. 994, 18 L.Ed.2d 
340—Patterson v. State, 160 S.R2d 815, 224 Ga 
197. 

Ill—People v. Watkins, 263 N.E2d 115, 46 IU.2d 273. 
People v. Pruitt, 307 N.R2d 142, 16 IllApp.3d 
930, cert. den. 95 S.Ct 232, 419 U.S. 968, 42 
LEd.2d 184. 

Kan.—State v. King, 378 P.2d 155, 190 Kan. 822- 
State v. Little, 439 Pld 387, 201 Kan. 94. 

La—State v. Stokes, 195 So.2d 267, 250 La 277—State 
v. Chapman, 208 So.2d 686,251 La 1089—State v. 
Boudoin, 243 So.2d 265, 257 La 583-State v. 
Robertson, 246 So.2d 6, 258 La 259—State v. 
McClure, 249 So.2d 109, 258 La 999. 

Mass.—Com. v. McLaughlin, 224 N.E2d 444, 352 
Mass. 218, cert den. 88 S.Ct. 250, 389 U.S. 916, 19 
LEd.2d 268. 

Mich.—People v. Henderson, 180 N.Wld 903, 25 
MichApp. 28. 

Minn.—State v. Bagley, 175 N.W.2d 448, 286 Minn. 
180. 

Mo.—State v. Witt, 371 S.W.2d 215—State v. Parker, 
458 S.W.2d 241. 

N.H—State v. Lainey, 375 A2d 1162, 117 N.H. 592. 
NJ.—State v. Farfella, 274 A.2d 601, 113 NJ.Super. 
557. 

N.Y—People v. Jamison, 289 N.Y.Sld 299, 29 A.D.2d 
973. 

Or.—State v. Roberts, 437 Pld 731, 249 Or. 139. 
Pa—Com. v., Marshall, 378 A2d 322, 249 PaSuper. 
333. 

Tex—Hilliard v. State, 340 S.W.2d 494, 170 Tex.Cr.R. 
290—Henderson v. State, 353 S.W.2d 226, 172 
TeaCr.R. 75—Forderson v. State, Cr., 467 S.W.2d 
476. 

Va—Fierst v. Coin., 173 S.E2d 807, 210 Va 757. 
Wash.—State v. Russell, 424 P.2d 639,70 Wash. 2d 551 
Contraband 

(I) Tex—De La Garza v. State, Cr., 379 S.W.2d 904. 
(3) Possession of drugs, narcotics and apparatus. 
U^.—U.S. v. Miranda-Uriarte, CA-CaL, 649 F.2d 
1345. 

Ala—Parks v. State, Cr., 268 Sold 498, 49 AlaApp. 
32, cert den. 268 So.2d 501, 289 Ala 749. 
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Ana—State v. Cunningham, 497 P.2d 821, 17 Ariz. 
App. 314. 

La.—State v. Dobard, 263 So.2d 16, 262 La 225—State 
v. Clouatre, 264 Sold 595, 262 La 651. 

Mont.—State v. Ruona, 499 P.2d 797, 159 Mont. 507. 
Tex—Buford v. State, Cr., 481 S.W.2d 133. 

(4) Test of continuous possession is whether there is 
indication of probable tampering. 

Fla—Bernard v. State, App., 275 Sold 34. 
Connection of money with accused insufficient 
Ariz.—State v. Hunt, 370 Pld 642, 91 Ariz. 149, 
(3) Other matters. 

U.S—U.S. v. McMillan, C.A.N.Y., 368 F.2d 810, cert 
den. 87 S.Q. 856, 386 U.S. 909, 17 LEd.2d 783. 
La—State v. Williams, 193 Sold 787, 250 La 64. 

Must be in substantially same condition as whm 
taken 

Iowa—State v. Hardesty, 153 N.W.2d 464, *261 Iowa 
382. 

Identification 

(2) Intermediate possessions from seizure of narcotics 
through tests sufficiently shown. 

Ga—Robertson v. State, 192 S.E2d 502, 127 GaApp. 

6 . 

Ind.—May v. State, 289 N.E2d 135, 154 IndApp. 75. 
Iowa—State v. Grady, 201 N.Wld 493. 

Miranda warnings 

La—State v. Sears, 298 Sold 814. 
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62. Ill—People v. Hardy, 220 N.E2d 240, 75 Ill. 
App,2d 108. 

63. Ark.—Cabbiness v. State, 410 S.W!d 867, 241 
Ark. 898. 

Ill—People v. Smith, 185 N.E2d 150, 25 I11.2d 428. 
Okl—Williams v. State, Cr., 491 P.2d 787. 
Eyeglasses 
(2) Other statements. 

Wash.—State v. Smith, 446 P.2d 571, 74 Wash-2d 744, 
vac. in part on oth. grda 92 S.Ct. 2852, 408 U.S. 
934, 33 L.Ed.2d 747. 

§ 711. -Property of Injured Per¬ 

son Generally 
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64. Ala—Huggins v. State, 123 Sold 911, 271 Ala 
428. 

66. Ala.—Gandy v. State, 150 So.2d 394,42 AlaApp. 
5, cert. dism. 15Q So.2d 397, 274 Ala 518. 

Ill—People v. Oswald, 187 N.E2d 685, 26 IU.2d 567. 

People v. Conway, 228 N.E2d 548, 85 IU.App.2d 
165, cert. den. 89 S.Ct. 498, 393 U.S. 1006, 21 
LEdld 471. 

Mo—State v. Anderson, 384 S.W.2d 591. 

Term—Graves v. State, Cr., 489 S.Wld 74. 

Pocketbook or billfold 

Tex.—Hendrix v. State* Cr., 459 S.W.2d 634. 

Wallet 

Ala—Boulden v. State, 179 So.2d 20, 278 Ala 437. 

67. Kan.—State v. Baker, 549 Pld 911, 219 Kan. 
854. 

Purse 

Ark—Bailey v. State, 381 SW.2d 467, 238 Ark. 210. 
69. Ga—Manor v. State, 157 S.E2d 431, 223 Ga 
594, app. after remand 170 S.E2d 290, 225 Ga 
538, vac. in part on oth. grda 92 S.Ct. 2856, 408 
VS. 935, 33 LEd.2d 750, reh. den. 93 S.Ct. 89, 
409 U.S. 897, 34 L.Ed.2d 163 on remand 194 
S.E2d 410, 229 Ga 731. 

Mo.—State v. Anderson, 384 S.W.2d 591. 

Pocketbook 

S.C.—State v. Bullock, 111 S.E2d 657, 235 S.C. 356, 
cert. gr. 80 S.Ct. 959,362 U.S. 968,4 L.Ed.2d 900, 
cert. dism. 81 S.Ct. 686, 365 U.S. 292, 5 L.Ed.2d 
570. 
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70. Ga.—Whippier v. State, 126 S.E.2d 744, 218 Ga. 
198, cert. den. 84 S.Ct. 446, 375 U.S. 960, 11 
LEd.2d 318. 

La.—State v. Square, 244 So.2d 200, 257 La. 743, vac. 
in part on oth. grds. 92 S.Ct. 2871,408 U.S. 938, 33 
L.Ed.2d 760, mand. conf. to 268 $o.2d 229,263 La. 
291. 

§ 712. -Weapons and Instru¬ 

ments of Crime . 

Ala.—GJjS, black letter summary cited in Hum v 
State, 469 So.2d 720, 723. 

7030. Old.—GJJS. Mack letter summary quoted in 
Harris v. State, Cr., 450 P.2d 857, 859. 

Weapon not Introduced Into evidence 

Tex.—Rosales v. State, Cr., 473 S.W.2d 474. 
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7035. Ark.—Darrough v. State, 478 S.W.2d 50, 252 
Ark. 198. 

Cal.—People v. Chavarria, 80 Cal.Rptr. 600, 276 
CA.2d 66. 

Fla.—Slater v. State, 316 So.2d 539. 

Ind.—Proctor v. State, 397 N.E2d 98Q 272 Ind. 357. 
Me.—State v. Mimmovich, 284 A.2d 282. 

Ma—CJJS. cited in State v. Greathouse, App., 519 
S.W.2d 299, 302. 

N.C.—State v. Patterson, 200 S.E.2d 16, 284 N.C. 
190—State v. Crowder, 203 S.E2d 38,385 N.C. 42, 
vac. in part on oth. grds. 96 S.Ct 3205, 428 U.S. 
903, 49 L.Ed.2d 1207. 

State v. Russ, 163 S.E2d 84, 2 N.GApp. 377. 
Pa.—Com. v. Montell, 416 A.2d 1105, 273 Pa.Super. 94. 
70.60. Ala.—Wade v. State, Cr., 274 So.2d 626, 49 
AlaApp. 601, reh. dism. 286 So.2d 317, 51 Ala. 
App. 441—Barnett v. State, Cr., 286 So.2d 876, 51 
Ala-App. 470, cert. den. 286 So.2d 890, 291 Ala- 
773. 

Ill.—People v. Gonzales, 239 N.E2d 783, 40 H1.2d 233. 
Iowa—CJJS. cited in State v. Wallace, 145 N.W.2d 
615, 618, 259 Iowa 765. 

Miss.—GJJS. cited in Wilkins v. State, 264 So.2d 411, 
413. 

Mo.—State v. Yager, 416 S.W.2d 170. 

State v. Orr, App., 493 S.W.2d 374. 

Neb.—GJ jS. cited in State v. TindelL 178 N.W.2d 571, 
573, 185 Neb. 683. 

N.C—State v. Evans, 253 S.R2d 590,40 N.GApp. 730, 
app. dism. 256 S.E2d 809, 297 N.G 456. 

S.D.—State v. Pickering, 217 N.W.2d 877, 88 S.D. 230. 
Wash.—State v. Ensminger, 463 P.2d 612, 77 Wash.2d 
535. 

Admissibility for illustrative purpose 

(2) Other matters. 

Kan.—State v. Darling, 419 P.2d 836, 197 Kah. 471. 
N.G—State v. McLeod, 194 S.E2d 861, 17 N.GApp. 
577. 

Implements found at scene of crime 

Cal.—People v. Wong, 54 CaLRptr. 273, 245 CA.2d 
844. 

Ind.—Loza v. State, 325 N.E2d 173, 263 Ind. 124. 
Mass.—Com. v. Eppich, 174 KEM 31, 342 Mass. 487. 
Tspe used to bind victim 
N.G—State v. Hampton, 183 $.R2d 304, 12 N.GApp. 
371. 

71, U.S.—McDonnell v. U.S., C.A.S.D., 455 F.2d 91, 
app. after remand 472 R2d 1153, cert. den. 93 
S.Ct. 2785, 412 U.S. 942, 37 LEd.2d 402. 

Ala.—Boulden v. State, 179 So.2d 20, 278 Ala 437. 
Ariz.—State v. Evans, 356 P.2d 1106, 88 Adz. 364- 
State v. Brady, 461 P.2d 488, 105 Ariz. 190. 
Ark.—Freeman v. State, 385 S.W.2d 156, 238 Ark. 
804—Harper v. State, 462 S.W.2d 847, 249 Ark. 
1013. 

Cal.—People v. Lane, 16 CaLRptr. 801, 366 P.2d 57, 56 
G2d 773—People v. Briggs 24 CaLRptr. 417, 374 
P.2d 257, 58 G2d 385—People v. Goodridge, 76 
CaLRptr. 421,452 P.2d 637, 70 G2d 824. 


People v. Ham, 86 Cal.Rptr. 906, 7 C.A.3d 
768—People v. Devaney, 109 CaLRptr 276. 33 
C.A.3d 630. 

Colo-Bingham v. People, 401 P.2d 255, 157 Cob. 

92—Mathis v. People, 448 P,2d 633, 167 Cob. 504 
Conn.—State v. Adinolfi, 253 A 2d 34, 157 Conn. 222. 
D.C.—Oesby v. U.S., App., 398 A.2d 1, 6 A.L.R.4th 1. 
Fla.—Jones v. State, App., 197 So.2d 829—Studdard v. 
State, App., 214 So.2d 767. 

Ga.—Fountain v. State, 185 S.E.2d 62, 228 Ga 306- 
Johnston v. State, 206 S.R2d 468, 232 Ga. 268. 

Bennett v. State, 178 S.E.2d 300, 122 Ga.App 
604-Walker v. State, 205 S.E2d 49, 130 Ga.App. 
860. 

Hawaii—State v. Apto, 586 P.2d 250, 59 Haw. 625, 
subs, resolution 693 P.2d 405—State v. DeSilva, 
636 P.2d 728, 64 Haw. 40. 

Ill—People v. Underhill, 230 N.E2d 837, 38 I11.2d 245, 
cert. den. 88 $,Ct. 1803, 391 U.S. 912, 20 LEd.2d 
651. 

People v. Biancztet, 208 N.E2d 416, 59 Ill. 
App.2d 381—People v. Torelb, 248 N.E2d 725, 
109 IlLApp.2d 433, cert. den. 90 S.Ct. 1089, 397 
U.S. 972, 25 L.Ed.2d 266. 

Ind.—GJA dted in Blume v. State, 189 N.E2d 568, 
574, 244 Ind. 121. 

Hamp v. State, 294 N.E.2d 817, 156 Ind.App. 
104. 

Iowa-State v. Limerick, 169 N.W.2d 538. 

Ky.—Cook v. Com., 401 S.W.2d 51. 

La.—State v. Ricks, 138 So.2d 589, 242 La. 823-State 
v. Pesson, 235 So.2d 568, 256 La. 201—State v. 
Carney, 257 So.2d 687, 260 La. 995-State v. 
Hicks, 301 So.2d 357. 

Me.—State v. Johnson, 434 A.2d 532. 

Md.—Davis v. State, 186 A.2d 884, 225 Md. 45. 

Bromwell v. State, 259 A.2d 577, 8 Md.App. 
382. 

Mass.—Com. v. Bmkiewicz, 175 N.E2d 473, 342 Mass. 
740—Com. v. McLaughlin, 224 N.E2d 444, 352 
Mass. 218, cert. den. 88 S.Ct. 250, 389 U.S. 916, 19 
L.Ed.2d 268—Com. v. Sullivan, 239 N.E2d 5, 354 
Mass. 598, cert. den. 89 S.Q. 697, 393 U.S. 1056, 
21 LEd.2d 698—Com. v. Mendes, 281 N.E2d 243, 
361 Mass. 507. 

Mich.—People v. Grabowski, 163 N.WJd 449, 12 
MiduApp. 672—People v. Szeles, 171 N.W.2d 550, 
18 Mich.App. 575—People v. PuDins, 185 N.W.2d 
909, 30 Mich.App. 287—People v. James, 194 
N.W.2d 57, 56 Mich.App. 550. 

Minn,—State v. Garden, 125 N.W.2d 591, 267 Minn. 
97—State v. Eliason, 155 N.W.2d 465, 279 Minn. 
70. 

Miss.—Jones v. State, 367 So.2d 458. 

Mo.—GJ.S. dted in State v. Small, 344 S.W.2d 49, 
53-State v. Thresher, 350 S.W.2d 1—State v. 
Price, 365 S.W.2d 534, cert. den. 83 S.Ct. 1702, 374 
U.S. 811, 10 L.Ed.2d 1034-State v. Harrell, 383 
S.W.2d 554—State v. Gordon, 391 S.W.2d 346- 
State v. Payne, 452 S.W.2d 805—State v. Marler, 
453 S.W.2d 953—State v. Bennett, 468 S.W.2d 23 
Mont.—GJJS. dted in State v. Doe, 409 P.2d 439, 441, 
146 Mont. 501—State v. Riley, 649 PJd 1273, 199 
Mont. 413. 

Neb.—State v. Konvalin, 136 N.W.2d 227, 179 Neb. 
95-State v. Hunter, 163 N.W^d 879, 183 Neb. 
689. 

Nev.-BaUey v. State, 579 P.2d 1247, 94 Nev. 323. 
N.Y.—People v. O’Bryan, 317 N.Y5.2J 34, 36 A.D.2d 
548. 

People v. Russo, 239 N.Y.SJd 374, 38 Mise.2d 
957. 

N.C—State v. Sneeden, 164 S.E2d 190, 274 N.C. 498- 
State v. Ross, 169 S.E2d 875, 275 N.G 550, cert, 
den. 90 S.Ct. 1387, 397 U.S. 1050, 25 L.Ed.2d 
665-State v. Hedrick, 221 S.E2d 350, 289 N.G 
232. 

Okl.—GJ.S. quoted at length in Spence v. State, Cr., 
353 P.2d 1114, 1118—Ragland v. State, Cr., 404 
P.2d 84—Cottrell v. State, Cr, 458 P.2d 328. 
Or.—State v. Thompson, 364 P.2d 783, 228 Or. 496- 
State v. Smith, 364 P Jd 786, 228 Or. 340-State v. 
Cain, 369 P.2d 769, 230 Or. 286—State v. Huitt, 


CRIMINAL LAW § 712 

Page 957 

380 P.2d 110, 234 Or. 47—Sute v Anderson, 408 
P 2d 212, 242 Or 186. 

Pa.—Com v Yount, 314 A.2d 242, 455 Pa 303. 

R I—State v Kieon, 175 A.2d 284, 93 R.I. 290-State 
* White, 267 A 2d 414. 107 R.I, 306. 

S.C -State v. Puckett, 117 S E.2d 3o9, 237 S C. 369- 
State v Bostick. 169 SE.2d 608, 253 SC. 205. 
S D.—State v O’Connor, 172 N,W2d 724, 84 S.D. 
415—CJ.S. dted in State v. O’Connor, 172 
N W 2d 724, 726, 84 S.D. 415. 

Tenn.—State v Dakin, Cr.App , 614 S.W 2d 812 
Tex -O’Neal v. State, Cr., 416 S.W.2d 433. 

Wash.—State v Cole, 408 P.2d 387, cert. den. 87 S.Ct. 
105. 385 U S. 858, 17 L.Ed.2d 84. 

State v. Palmer, 459 P.2d 812, 1 Wash.App 152. 
Wtx.—State v. Hebard, 184 N.W.2d 156, 50 Wis.2d 408. 
Proper foundation held laid 
DC—Pinkney v. US., C A., 363 F2d 696, 124 U.S. 
App.DC. 209. 

Ga,—Katzemky v. State, 183 S.E.2d 749, 228 Ga. 6. 
Neal v. State, 166 SE2d “>40, 119 Ga.App 
218—Johnson v. State, 173 S£.2d 4!2, 121 Ga 
App. 281. 

Ill.—People v. Patterson, 274 N.E.2d 467. 2 IU.App.2d 
902, op. supp. 276 N.E.2d 354, 2 Ill.App.3d 902. 
Kan.—State v Dearman, 453 P.2d 7, 203 Kan. 94, cert. 

den. 90 S.Ct. 194, 396 U.S 895. 24 L Ed.2d 173. 
La-State v. Williams, 273 So.2d 280 
Md.—Hyman > State, 244 A.2d 616, 4 Md.App. 636. 
Mo.—State v Maxwell, 376 S W.2d 170. 

Nev.-Carter v. State, 446 P,2d 165, 84 Nev. 592. 
Okl.—Carwile v. State, Cr., 488 P.2d 1324. 

Wya-Opie v. State, 389 P.2d 684. 

Particular holdings as to bullets 
(5) Other holdings. 

Ark.—Patrick v. State, 436 S.W 2d 275, 245 Ark. 923. 
Ga.—Cummings v. State, 172 S.E.2d 395, 226 Ga. 46, 
vac. in part on oth. grds. 92 S.Ct. 2858, 409 U.S. 
935, 33 L.Ed.2d 751, reh. den. 93 S.Ct, 89,409 U.S. 
897, 34 L.Ed.2d 163, on remand 194 S.E.2d 410, 
229 Ga. 731. 

IU.—People v. Armstrong, 243 N.E2d 825. 41 111.2d 
390, cert. den. 89 S.Ct. 1483, 394 U.S. 992, 22 
L.Ed.2d 768, app. after remand 285 N.E.2d 523, 6 
Ill.App 3d 529, affd. 306 N.E.2d 14, 56 IU.2d 159. 
Ind.—Taylor v. State, 295 N.E2d 600, 260 Ind. 264, 
cert. den. 94 S.Ct. 377, 414 U.S. 1012. 38 L.Ed.2d 
250. 

Iowa-State >. Dtosos, 114 N.W.2d 526, 253 Iowa 
1152—State v. Carter, 161 N.W.2d 722—State v. 
Dillon, 161 N.W.2d 738. 

Kan.—Stale v. Green, 472 P.2d 212, 205 Kan. 750. 
Ky.—Sebastian v. Com., 436 S.W.2d 66. 

Mo.—State v. King, 433 S.W.2d 825. 

Mont.—State v. Quigg, 467 P.2d 692, 155 Mom. 119, 
Okl.—Pickens v. State, Cr., 450 P.2d 837. 

Burglary tools 

(1) Mont.—Stole v. Best, 503 P.2d 997, 161 Mont. 

20 . 

OkL—Adcock v. State, Cr., 444 P.2d 242. 

(3) Other instances. 

Ark.—Randall v. State, 389 S.W.2d 229. 

CaL—People v. Wilson, 48 Cal.Rptr. 55, 238 C.A.2d 
447. 

Colo.—Ciccarelli v. People, 364 P.2d 368, 147 Cob. 
413. 

Fla.—Ayers v. State, App., 169 So.2d 349 
IIL—People v, Santucci, 180 N.E2d 491, 24 Ill.2d 
93-People v. Butler, 263 N.E.2d 89, 46111.2d 162. 
Ind,—Taylos v. State, 267 N.E.2d 60, 256 Ind. 92, 
La.—State v. O'Brien, 269 So.2d 821, 263 La. 938. 
Ky.—East ham v. Com,, 390 S.W.2d 136. 

Ma-Stote v. Wade, 465 S.W.2d 498. 

N.M.—State v. Everitt, App., 450 P.2d 927, 80 N3L 
41. 

Pa.—Com. v. DelMarmoL 214 A.2d 264, 206 Pa.Super. 
512. 

Tenn.—Prock v. State, 455 S.W.2d 658, 2 Teaa.Cr.App. 
657. 
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Tex.—Williams v. State. 343 S W.2d 263, 170 Tex Cr.R. 
595. 

Wash.—State v. Gray. 473 P.2d 189. 3 WashApp. 146, 

Proper foundation necessary 

Pa.—Com. v. Wortham, 342 A.2d 759, 235 Pa.Super. 
25, revd. on oth. grds. 369 A.2d 1287, 471 Pa. 243 

Pair of gloves, absence of fingerprints 

Mo.—State v. Singleton, App., 660 S.W.2d 13. 
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72. U.S.—U.S. v. James, C.A.Or., 453 F.2d 27. 

U.S. v. Roberts, D.C.Ark., 223 F.Supp. 49, affd., 
C.A., 332 F.2d 892. Cert. den. 85 S.Ct. 1344, 380 
VS. 980, 14 LEd.2d 274. 

Ala,—Reese v. State, Cr., 269 So.2d 622, 49 Ala.App, 
167, cert. den. 269 So.2d 625, 289 Ala. 750—Hall 
v. State, Cr., 275 So.2d 374, 49 Ala.App. 695. 

Ariz.—State v. Leon, 451 P.2d 878, 104 Ariz. 297. 

Ark.—Riggins v. State, 490 S.W.2d 124, 253 Ark. 1007. 

CaL—People v. Bird, 16 CaLRptr. 3, 195 C,A.2d 606- 
People v. Stone, 28 Cal.Rptr. 522, 213 C.A.2d 
260—People v. Lindsay, 38 Cal.Rptr. 755, 227 
C.A.2d 482—People v. Adams, 66 Cal.Rptr. 161, 
259 GA.2d 109-People v. Devaney, 109 CaLRptr. 
276, 33 C.A.3d 630. 

Colo.—Lofton v. People, 450 P.2d 638, 168 Colo. 131. 

Conn.—State v. Smith, 242 A.2d 763, 156 Conn. 378. 

Fla.—Tripi v. State, App., 234 So.2d 15—McDowell v. 
State, App., 242 So.2d 798. 

Ga.—Prather v. State, 157 S.E2d 734, 223 Ga. 721— 
Henderson v. State, 179 S.E.2d 76, 227 Ga. 68, vac. 
in pan on oth. grdsu 92 S.Ct. 2868, 408 U.S. 938, 33 
L.Ed.2d 758, reh. den. 93 S.Ct. 179, 409 U.S. 898, 
34 L.Ed.2d 164, on remand 194 S.R2d 410, 229 
Ga. 731—Young v. State, 206 S.E.2d 439, 232 Ga. 
285. 

Idaho—State v. Rodriquez, 460 P.2d 711, 93 Idaho 286. 

IlL—People v. Ashley, 164 N.E.2d 70, 18 I11.2d 272, 
cert den. 80 S.Ct 1255, 363 U.S. 815, 4 L.Ed.2d 
1157—People v. Craddock, 196 N.R2d 672, 30 
I11.2d 348. 

People v. McClure, 235 N.E.2d 677, 93 HI. 
App. 2d 450. 

Ind.—Sargeaut v. State, 263 N.E.2d 525, 255 Ind. 252. 

Iowa—State v. Drosos, 114 N.W.2d 526, 253 Iowa 
1152—State v. Levy, 160 N-W.2d 460, 32'A.L.R.3d 
893. 

Kan.—State v. Winter, 454 P.2d 491, 203 Kan. 458. 

La.—State v. Cardinale, 206 So.2d 510, 251 Lil 827, 
cert. den. 89 S.Cl 338, 393 U.S. 959, 31 L.Ed.2d 
372, writ dittn. 89 S.Ct 1161, 394 U.S. 437, 22 
L.Ed.2d 398—State v. Hudson. 221 So.2d 484, 253 
La. 992, cert dism. 91 S.O. 2273, 403 U.S. 949, 29 
L-Ed-2d 855, revd. on oth. grAs. 91 S.Ct. 2282, 403 
U.S. 946, 29 L-Ed.2d 856, on remand 257 So.2d 
135, 260 La. 644. 

Me.—State v. Smith, 415 A2d 562. 

Md.—WoodeU v. State, 234 A.2d 89a 2 Md. App. 433— 
Crosby v. State, 236 A.2d 33, 2 MdApp. 578. 

Mast—Coo. v. West 258 N.R2d 22, 357 Mass. 245. 

Mich.—People v. Boyd, 175 N.W.2d 314, 21 Mich.App. 
191—People v. Munn, 181 N.W.2d 28, 25 Mich. 
App. 165—People v. Lumpkin, 183 N.W.2d 384, 
27 MichApp. 143—People v. Stockford, 229 
N.W.2d 484, 59 Mich.App. 423. 

Mbs.—Moore v. State, 237 So.2d 844. 

Mo.—CJA died la State v. Miller, 368 S.W.2d 353, 
360-State v. Jaeger, 394 S.W.2d 347—State v. 
Matha, 446 S.W.2d 829—State v. Hammonds, 459 
S.W.2d 365. 

State v. Burgess, App., 456 S.W.2d 641. 

MoaL—State v. White, 440 P.2d 269, 151 Mont. 151. 

Neb.—State v. Williams, 155 N.WJd 189, 182 Neb. 
379. 

NJ.—State v. Mayberry, 245 A.2d 481, 52 NJ. 413, 
cesrt den. 89 S.CL 673, 393 U.S. 1043, 21 L.Ed.2d 
593. 

RM.—State v. Beacfcum, 432 P.2d 101, 78 N.M. 39a 
cert. den. 88 S.Q. 2068, 2069, 392 VS. 911, 20 
LEd.2d 1369. 

State v. Hardison, App., 467 P.2d 1002, 81 N.M. 
43a 


N.Y.—People v. dark, 286 N.Y.S.2d 109, 29 A.D.2d 
700. 

N.C.—State v. Fuller, 155 S.E.2d 286, 270 N.C 710- 
State v. Sneeden, 164 S.E.2d 190, 274 N.C. 498- 
State v. Battle, 167 S.E.2d 476, 4 N.C.App. 588- 
State v. Moffitt, 177 S.K2d 324, 9 N.C.App. 694, 
cert. den. 190 S.E.2d 472, 281 N.C. 626. 

Okl.—Calhoun v. State, Cr., 406 P.2d 701—Chase v. 
State, Cr., 415 P.2d 203—Pickens v. State, Cr., 450 
P,2d 837—Richmond v. State, Cr., 456 P.2d 897. 

Or.—State v. Roisland, 459 P.2d 555, 1 Or.App. 68— 
State v. Moore, 460 P.2d 866, 1 Or.App. 394, reh. 
den. 463 P.2d 373,1 Or.App. 394—State v. Miller, 
465 P.2d 894, 2 Or.App. 87, cert den. 92 S.Ct. 
2419, 406 U.S. 974, 32 L.Ed.2d 674. 

Pa.—Com. v. Bryant, 334 A.2d 603, 461 Pa. 3. 

S.C.—State v. Funcbess, 179 S.R2d 25, 255 S.G 385, 
cert. den. 92 S.Ct. 236, 404 U.S. 915, 30 L.Ed.2d 
189. 

Tenn.—Williams v. State, Cr., 491 S.W.2d 862. 

Tex.—Gonzales v. State, 361 S.W.2d 393, 172 Tex.Cr.R. 
556—Dominguez v. State, Cr., 445 S.W.2d 729- 
Cole v. State, Cr., 450 S.W,2d 661—Green v. State, 
Cr, 474 S.W.2d 212. 

Utah—State v. Montayne, 414 P.2d 958, 18 Utah2d 38, 
cert. den. 87 S.Ct. 305, 385 U.S. 939, 17 L.Ed.2d 
218. 

Wash.—State v. Calhoun, 374 P.2d 555, 60 Wash.2d 
488—State v. Long, 396 P.2d 990, 65 Washed 
303—State v. Shelton, 431 P.2d 201, 71 Washed 
838—State v. Barr, 459 P.2d 981, 1 Wash.App. 
109. 

Wyo.— CJS. cited in Cloman v. State, 574 P.2d 410, 
419. 

Corroborating evidence 

Ala.—Harnage v. State, Cr., 274 So.2d 333,49 AlaApp. 
563, revd 274 So.2d 352, 290 Ala. 142, conf. to 274 
SoJtd 356, 49 Ala.App. 751, cert. den. 274 So.2d 
356, 290 Ala. 367. 

Ga.—Whippier v. State, 126 S.R2d 744, 218 Ga. 198, 
cert. den. 84 S.Ct. 446, 375 U.S. 960, 11 L.Ed. 2 d 
318. 

Instruments or devices found on person of ac¬ 
cused 

Alaska—Roberts v. State, 453 P.2d 898. Cert den. 90 
S.Ct. 594, 396 U.S. 1022, 24 L.Ed2d 515, reh. den. 
90 S.Ct. 1368, 397 U.S. 1059, 25 LEd.2d 681. 
Gnn found in car being driven by accused 

D.C.—U.S. v. Trantham, CA, 448 F.2d 1036, 145 
U.S.App.D.C. 113. 

Ill.—People v. Jones, 177 N.R2d 112, 22 IU.2d 591 

N.Y.—People v. Gunner, 251 N.Y.S.2d 1001, 21 
AD.2d 90a affd. 205 N.R2d 852, 15 N.Y.2d 226, 
257 N.Y.S.2d 924. 

Or.—State v. Howard, 486 P.2d 1301, 6 Or App. 230. 

Narcotics and containers 

U.S.—U.S. v. Conrad, CAAriz., 448 F.2d 271. 

Cal.—People v. Gonzales, 68 CaLRptr. 578, 262 C A2d 
286. 

D.C.—U.S. v. Lucas, CA., 442 F.2d 728, 143 US.App. 
D.C. 6. 

Idaho—State v. Segovia, 468 P.2d 66a 93 Idaho 594— 
State v. Zamora, 469 P.2d 752, 93 Idaho 625. 

IlL—People v. Gayles, 181 N.R2d 83, 24 D1.2d 242- 
People v. Johnson, 181 N.R2d 164, 24 DI.2d 195. 

People v. Patterson, 274 N.R2d 467, 2 IlL 
App.3d 902, op. supp. 276 N.R2d 354,2 Dl.App.3d 
902. 

Mich.—People v. Cardenas, 176 N.W.2d 447, 21 Mich. 
App. 636. 

Mont.—State v. Frates, 503 P.2d 47, 160 Moot 431. 

Nev.—Oliver v. State, 449 P.2d 252, 85 Nev. 10-Up- 
pinghouse v. Sheriff, Clark County, 474 P.2d 148, 
86 Nev. 659. 

N.M.—State v. Covens, App., 489 P.2d 888, 83 N.M. 
175. 

N.Y.—People v. Rivera, 292 N.Y.S.2d 287, 30 AD.2d 
692. 

Or.—State v. McCusker, 503 Pld 732, 11 Or.App. 428. 

Tex.—Andrews v. State, Cr., 436 S.W.2d 546—Fletcher 
v. State, Cr., 437 S.W.2d 849. 

Vt-State v. Stewart, 274 A,2d 50a 129 Vt. 175. 
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Paraphernalia usable to administer narcotics 

D.C—Davis v. U.S., App., 230 A.2d 485. 

La.—State v. O’Brien, 232 So.2d 484, 255 La. 704. 
Md.—Stewart v. State, 229 A.2d 727, 1 Md.App. 309— 
Brooks v. State, 282 A2d 516, 13 MdApp. 151. 
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73. U.S.—U.S. v. Sullivan, GAFla., 456 F.2d 1273. 
Cal.—People v. Hathcock, 105 Cal.Rptr. 540, 504 P.2d 
476k 8 C.3d 599. 

Ga.—Lindsey v. State, 178 S.E2d 848, 227 Ga. 48. 
IU.—People v. Ashley, 164 N.R2d 70, 74, 18 IU.2d 272, 
cert. den. 80 S.Ct. 1255, 363 U.S. 815, 4 L.Ed.2d 
1157—People v. Johnson, 221 N.R2d 497, 35 m.2d 
516. 

People v. Moore, 220 N.R2d 105, 74 IU.App.2d 
24—People v. Payton, 260 N.R2d 379, 124 IQ. 
App.2d 78. 

Ind.—Chappell v. State, 282 N.E2d 810, 258 Ind. 537. 
Mo.—State v. Ray, 354 S.W.2d 840, cert den. 83 S.CL 
129, 371 U.S. 868, 9 L.Ed.2d 104—State v. Rich¬ 
ards, 467 S.W.2d 33. 

GJ.S. cited in State v. Greathouse, App., 519 
S.W.2d 299, 302. 

Or.—State v. O’Donnell, 367 P.2d 445, 229 Or. 487— 
State v. Kennedy, 453 P.2d 658, 253 Or. 145. 
75.5. IlL—People v. Abbott, 249 N.R2d 675, 110 
DLApp.2d 462, cert den. 90 S.Ct. 1851, 398 U.S. 
940, 26 L.Ed.2d 275. 

Ind.—Dixon v. State, 189 N.E2d 715, 243 Ind. 654. 
Or.—State v. Thompson, 364 P.2d 783, 228 Or. 476- 
State v. Hancock, 426 P.2d 872, 247 Or. 21. 

State v. Green, 474 P.2d 9, 3 Or.App. 411. 
Pa.—Com. v. Ford, 301 A.2d 856, 451 Pa. 81. 
Discretion held not abused 

(1) U.S.—Reed v. U.S., C.A.Kan., 377 F.2d 891— 
U.S. v. Ravich, C.A.N.Y., 421 F.2d 1196, cert den. 91 
S.Ct. 69, 400 U.S. 834, 27 L.Ed.2d 66. 

III.—People v. Gibson, 270 N.E2d 110, 132 IU.App.2d 
557. 

Kan.—State v. Williams, 413 P.2d 1006, 196 Kan. 
628-State v. Zimmer, 426 P.2d 267, 198 Kan. 479, 
cert. den. 88 S.Ct. 298, 389 U.S. 933, 19 L.Ed.2d 
286. 

La.—State v. Rollins, 271 So.2d 519. 

Mich.—People v. Hence, 312 N.W.2d 191, 110 Mich. 
App. 154. 

Or.—State v. Shirley, 465 P.2d 743, 1 OrApp. 635. 
Pa.—Com. v. Wortham, 342 A2d 759, 235 Pa.Super. 

25, revd. on oth. grds. 369 A2d 1287, 471 Pa. 243. 
S.G—State v. Pruitt, 196 S.R2d 107, 260 S.G 396. 

(2) S.D.—State v. Zemina, 206 N.W.2d 819, 87 S.D. 
291. 

75.10. Mass.—Com. v. Jones, 243 N.E2d 172, 355 
Mass. 17a 33 AL.R.3d 788. 

75. U.S.—U.S. v. Cunningham, CAMd., 423 F.2d 
1269. 

Ariz.—State v. Briefly, 509 P.2d 203, 109 Ariz. 310. 
Ark.—O’Neal v. State, 487 S.W.2d 618, 253 Ark. 574. 
CaL—People v. Horace, 9 CaLRptr. 43, 186 GA.2d 
360-People v. Lo Cigno, 14 CaI.Rptr. 354, 193 
CA2d 360—People v. Bird, 16 Cal.Rptr. 3, 195 
C.A.2d 606—People v. Vaiza, App, 52 Cal.Rptr. 
733, 244 GA2d 121. 

Colo.—Washington v.’ People, 405 P.2d 735, 158 Colo. 
115, cert. den. 86 S.CL 1217, 383 U.S. 953, 16 
LEd.2d 215. 

D.C—Holmes v. U.S., App., 277 A2d 93. 

Oa.—Wooten v. State, 160 S.E2d 403, 224 Ga. 106. 
Bl.—People v. Jones, 177 N.R2d 112, 22 DL2d 592. 
People v, Conway, 268 N.E2d 173, 131 HI. 
App.2d 128. 

Iowa—CJ.S. cited in State v. Galvan. 181 N.W.2d 147, 
151. 

Kan.—State v. Martin, 480 P.2d 50 206 Kan. 388. 
La.—State v. Davis, 249 So.2d 193,259 La. 35—State v. 

Harris, 257 So.2d 643, 260 La. 872. 

Mich.—CJJS. quoted at length In People v. Mitchell, 
194 N.W.2d 514, 516, 37 Mieh.App. 331-&J.S. 
quoted at length In People v. Kozkm, App., 196 
N.W.2d 792, 796, 38 MichApp. 517. 
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Mb.—State v. Duncan, App., 540 S.W.2d 130. 

Mont-State v. Best, 503 P.2d 997, 161 Mont. 20. 

Pn.—Com. v. Ford, 301 A2d 856, 451 Pa. 81. 

m-State v. Pickering, 217 N.W.2d 877, 88 S.D. 
230 —CJjS. cited in State v. Barclay, 225 N.W 2d 
875, 878, 88 S.D. 584. 

Wyo.— Lofton v. State, 489 P.2d 1169, cert. den. 92 
S.Ct. 2049, 406 U.S. 949, 32 L.Ed.2d 337—CJS. 
quoted In DeLuna v. State, 501 P.2d 1021, 1025.— 
CJJS. cited in Westwood v. State, 693 P.2d 763, 
767. 

Mo.—State v. Stancliff, 467 S.W.2d 26. 

Nev—Carter v. State, 446 P.2d 165, 84 Nev. 592. 

NJ.—State v. Wade, 214 A.2d 411, 89 NJ.Super. 139. 

N.C—State v. Winford, 181 S.K2d 423, 279 N.C. 58. 

Tex.— Ptyor v. State, Cr., 449 S.W.2d 482. 

probability is sufficient, etc. 

Md-Hebb v. State, 268 A2d 578, 10 MdApp. 145. 

Eridence held sufficient 

U.S—U.S. v. Leach, GAMo., 429 F.2d 956, cert den. 

91 S.Ct 1675, 402 U.S. 986, 29 L.Ed.2d 151. 

Ariz.—State v. Sherrick, 402 P.2d I, 98 Ariz. 46, cert 
den., 86 S.a 1938, 384 US. 1022, 16 L.Ed.2d 
1024. 

Ark-Brown v. State, 395 S.W.2d 344, 239 Ark. 909, 
cert den. 86 S.Ct 1985, 384 U.S. 1016, 16 L.Ed.2d 
1037. 

Cal.—People v. Wilson, 48 CaLRptr. 55, 238 CA2d 
447. 

Colo.—Miller v. People, 349 P.2d 685, 141 Colo. 576, 
cert den. 81 S.Ct. 97, 364 U.S. 851, 5 L.Ed.2d 
75—Mitchell v. People, 476 P.2d 1000, 173 Colo. 
217. 

Conn.—State v. Gonski, 232 A2d 483, 155 Conn. 463. 

Fla.—Rayburn v. State, App., 188 So.2d 374. 

Ga.—Ferguson v. State, 109 S.R2d 44, 215 Ga. 117, 
revd. 81 S.Ct. 756, 365 U.S. 570, 5 LEd.2d 733, 
conf. to 120 S.E.2d 123, 216 Ga. 794—Johnson v. 
State, 205 S.E.2d 190, 232 Ga. 61. 

DL—People v. Pittman, 190 N.E2d 802, 28 I11.2d 100- 
People v. Gonzales, 239 N.R2d 783, 40 IU.2d 233. 

People v. Oliver, 262 N.E.2d 597, 129 Dl.App.2d 
83, 45 A.L.R.3d 1279. 

Ind.—Smith v. State, 172 N.E.2d 673, 241 Ind. 598— 
Spright v. State, 260 N.E.2d 770. 

Iowa—State v. Font 145 N.W.2d 638, 259 Iowa 744. 

Ky.—Smith v. Com., 366 S.W.2d 902. 

La.—State v. Ricks, 138 So.2d 589, 242 La. 823—State 
v. Green, 296 So.2d 290. 

Md.—Crosby v. State, 236 A.2d 33, 2 Md.App. 578— 
Veihmeyer v. State, 240 A2d 649, 3 Md.App. 
702—Gray v. State, 271 A2d 390, 10 Md-App. 
478. 

Maas.—Com. v. Binkiewicz, 175 N.R2d 473, 342 Mass. 
740. 

Mich.—People v. Kelly, 182 N.W.2d 8, 26 Mich.App. 
148, affd. 192 N,W.2d 494, 386 Mich. 330. 

Minn.—State v. Kotka, 152 N.W.2d 445, 277 Minn. 
331, cert den. 88 S.Ct 806, 389 U.S. 1056, 19 
LEd.2d 853. 

Mo.—State v. Kern, 447 S.W.2d 571. 

Neb.—State v. Wright, 205 N.W.2d 351, 189 Neb. 783. 

N.Y.—People v. Collins, 316 N.Y.S.2d 910, 35 AD,2d 
1048. 

Ohio—State v. Ball, 204 N.E2d 557, 1 Ohio App.2d 
297, app. dkm. 200 N.E2d 325, 176 Ohio St 481. 

Or.—State v. Rowland, 459 P.2d 555, 1 OrApp. 68- 
State v. Planck, 473 P.2d 694, 3 OrApp. 331, cert, 
den. 92 S.Ct. 2419* 406 U.S. 973, 32 L.Ed.2d 
673—State v. Dodd, 479 P.2d 243, 4 Or.App. 371. 

Tex.—Futch v. State, Cr., 376 S.W.2d 758—Columbus 
v. State, Cr., 409 S.W.2d 400—Rhodes v. State, 
Cr., 427 S.W.2d 889—Forder v. State, Cr., 456 
S.W.2d 378—Salinas v. State, Cr., 438 S.W.2d 933. 

Vaah.—State v. Hill, 458 P.2d 171, 76 WaahJZd 557. 

State v. Morgan, 475 P.2d 923, 3 WashApp. 
470. 

Wyo.— Opie v. State, 389 P.2d 684. 

Evidence held iusuffickot 

Ariz.—State v. Petrino, 455 P.2d 994, 10 ArizApp. 44. 

Mo.—State v. Merritt, 460 S.W,2d 591. 
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77. U.S.—Smith v. U.S., C.A.Fla., 413 F.2d 1121— 
U.S. v. Barcella, C.A.Mass., 432 F.2d 570—U.S. v. 
Gordon, CAMo, 455 F.2d 398, cert den. 92 
S.Ct 2428, 406 U.S. 970, 32 L.Ed.2d 670. 

D.C.—Tompkins v. U.S., App., 272 A2d 100. 

Ga.—Strickland v. State, 177 S.R2d 238, 226 Ga. 750. 

Green v. State, 145 S.E.2d 80, 112 Ga.App. 329. 
Idaho-State v. Rodriquez, 460 P.2d 711, 93 Idaho 
286-State v. Thomas, 489 P.2d 1310, 94 Idaho 
430—State v. Hatton, 522 P.2d 64, 95 Idaho 856. 
HI.—:People v. Blewett, 221 N.R2d 135, 75 IKApp.2d 
281. 

Ind.—Rector v. State, 271 N.R2d 452, 256 Ind. 634. 
Kan.—State v. Patterson, 434 P.2d 808, 200 Kan. 176— 
State v. Dearman, 453 P.2d 7, 203 Kan. 94, cert, 
den. 90 S.Ct. 194, 396 U.S. 895, 24 LEd.2d 173. 
La.—State v. Prague, 144 So.2d 352, 243 La. 337—State 
v. Whitfield, 219 So.2d 493, 253 La. 679-State v. 
Anderson, 259 So.2d 310, 261 La. 244, app. dism., 
cert. den. 93 S.Ct. 533, 409 U.S. 1030, 34 L.Ed.2d 
481. 

Me.—State v. Thornton, 414 A.2d 229. 

Mich.—People v. Bunker, 177 N.W.2d 644, 22 Mich. 
App. 396-People v. Kozlow, 196 N.W.2d 792, 38 
Mich App. 517. 

Neb.—State v. Huerta, 214 N.W.2d 613, 191 Neb. 280. 
N.M.—State v. Harrison, App., 471 P.2d 193, 81 N.M. 

623, cert. den. 472 P.2d 382, 81 N.M. 668. 

N.Y.—People v. Pinelli, 265 N.Y.S.2d 918, 24 AD.2d 
1023—People v. McNair, 300 N.Y.S.2d 784, 32 
AD.2d 662. 

N.C—State v. Fulcher, 201 S.E2d 223, 20 N.GApp. 

259, cert. den. 203 S.R2d 60, 285 N.C. 88. 

Okl.—Hicks v. State, Cr., 503 P.2d 243. 

Pa.—Com. v. Ford, 301 A.2d 856, 451 Pa. 81. 

Tex.—Flores v. State, Cr., 372 S.W.2d 687—Dominguez 
v. State, Cr., 445 S.W.2d 729—Cole v. State, Cr., 
450 S.W2d 661. 

Wash.—State v. Peele, 448 P.2d 923, 75 Wash.2d 28. 
Evidence held sufficient 

Ala.—King v. State, Cr., 230 So.2d 538, 45 AlaApp. 
348. 
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78. U.S.—Ignacio v. People of Territory of Guam, 
CAGuam, 413 F.2d 513, cert. den. 90 S.Ct 959, 
397 U.S. 943, 25 L.Ed.2d 124. 

N.C.—CJS. cited in State v. Brown, 187 S.R2d 85, 91, 
280 N.C. 588, cert den. 93 S.Ct. 198,409 US. 870, f 
34 L.Ed.2d 121—CJJS. cited in State v. King, 215 
S.R2d 540, 549, 287 N.C. 645, vac. in part on oth. 
grds. 96 S.Ct. 3208, 428 U.S. 903,49 LEd.2d 1209. 

S.D.—State v. Pickering, 217 N.W.2d 877, 88 S.D. 230. 

79. U.S.—U.S. v. Vansant, CAAriz., 423 F.2d 620, 
cert den. 91 S.Ct 72, 400 U.S. 835, 27 L.Ed.2d 
68 . 

Ind.—Hester v. State, 315 N.E2d 351, 262 Ind. 284. 

Kan.—State v. Frideaux, 487 P.2d 541, 207 Kan. 790. 

Md.—Doye v. State, 299 A.2d 117, 16 MdApp. 511. 

Mich.—People v. Fullwood, 215 N.W.2d 594, 51 Mich. 
App. 476. 

Neb,—State v. Gutierrez, 191 N.W.2d 164, 87 Neb. 383. 

N.M.—State v. Harrison, App., 471 P.2d 193, 81 N.M." 
623, cert. den. 472 P.2d 382, 81 N.M. 668. 

Okl.—Brown v. State, Cr., 518 P.2d 898. 

Continued custody of articles held shown 

U.S.—Uv. Stevenson, CAIK, 445 F.2d 25, cert, 
den. 92 S.Ct. 108, 404 U.S. 857, 30 L.Ed.2d 99- 
U.S. v. Madril, CAAriz., 445 F.2d 827, vac, 92 
S.CL 692, 404 U.S. 1010, 30 LEd.2d 657. 

D.G—U.S. v. Robinson, CA, 447 F.2d 1215, 145 
U.S App.D.C 46, app. after remand 471 F.2d 1082, 
153 U.SApp.D.G 114, revd. on oth. grds. 94 S.Ct 
467, 414 U.S, 218, 38 L.Ed.2d 427, *ffd. 492 F.2d 
670, 160 US.App.D.C. 404. 

Fla.—Stevens v. State, App., 245 So.2d 92—Stevens v. 
State, App., 251 SoJd 565. 

Ga.—Fountain v. State, 185 $.E2d 62, 223 Ga. 306— 
Sheats v. State, 201 S.E2d 420, 231 Ga. 362. 
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Ill.—People v. Appleton, App., 272 N.R2d 397, 1 
Ill.App.3d 9—People v. Schulz, 273 N.E2d 736, 1 
Hl.App.3d 212, op. sup. 276 N.E2U 350. 

Ind.—Bonds v. State, 303 N.E2d 686. 158 IndApp. 
579. 

La.—State v. Hills, 250 So.2d 394, 259 La. 436. 

Mich.—People v. Wenrich, 188 N.W.2d 102, 31 Mich. 
App. 644. 

Mont—State v Hull, 487 P.2d 1314. 

Neb.—State v. Gutierrez. 191 N.W.2d 164,87 Neb. 383. 
Okl.—Cherry v. State, Cr., 518 P.2d 324, 

Tex.—Nauertz v. State, Cr., 467 S.W.2d 480—Walker v. 
State, Cr., 470 S W.2d 669—Reed v. State* Cr., 472 
S.W.2d 757—Easley v. State, Cr., 472 S.W.2d 128. 
Vt.—State v. White, 274 A2d 690, 129 Vt. 220. 

Va.—Robinson v. Com., 183 S.E2d 179, 212 Va. 136. 
793. Colo.—White v. People, 486 P.2d 4, 175 Colo. 
119. 

Wyo.—DeLuna v, State, SOI P.2d 1021. 

7930. Wash.—State v. Brooks, 479 P.2d 544, 3 
WashApp. 769. 

80. Ala.-CJJS, dted in BeH v. State, 339 So.2d 96, 
98. 

DL—People v. Wrona, 286 N.R2d 370, 7 IRApp.3d 1. 
La.—State v. Alford, 384 So.2d 761. 

Mass.—Com. v. Bjorkman, 303 N.R2d 715, 364 Mass. 
297. 

Mo.—State v. Cass, App., 614 S.W.2d 784. 

Or.—State v. Hood, 356 P.2d 1100, 225 Or. 40. 

Same condition held shown 
Me.—State v. Girard, 283 A.2d 462. 

Md.—Plumley v. State, 245 A2d Ill, 4 MdApp. 671, 
cert. den. 89 S.Ct. 2102, 395 U.S. 960, 23 L.EdJd 
746. 

Or.—State v. Winslow, 472 P2d 852, 3 OrApp. 140. 
Custody held shown 

U.S.—U.S. v. Hickman, GA.Ind., 426 F.2d 515, cert 
den. 91 S.Ct. 1632, 402 U.S. 966, 29 LEd.2d 
130—U.S. v. Mahoney, CAAriz., 427 F.2d 658, 
cert. den. 91 S.Ct 49,400 U.S. 849, 27 LEd.2d 87. 
Ill.—People v. Myers, 236 N.R2d 786, 94 IlLApp.2d 
340—People v. Hines, 267 N.R2d 696, 131 DL 
App.2d 638. 

Ind.—Spright v. State, 260 N.E2d 770. 

Neb.—State v. Waits, 178 N.W.2d 774, 185 Neb. 780. 
Nev.—Uppingbouse v. Sheriff, Clark County, 474 P.2d 
148, 86 Nev. 659. 

803. HI. —People v. Moore, 246 N.E2d 299,42 IlL2d 
73, revd. in part on oth. grds, and remd. 92 S.Ct 
2562, 408 U.S. 786, 33 L.Ed.2d 706, reh. den. 93 
S.Q. 87, 409 UJS. 897, 34 L.Ed.2d 155. 
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80 JO. Wash.—State v. Shdby, 418 P.2d 246. 

The fact that an instrument with 
which the offense was committed has 
bloodstains on it does not render it 
inadmissible . 80 - 23 

8035. Tex.—Knox v. State, Cr., 487 S.WJd 322. 

81. Ga.—Shearer v. State, 198 S.E2d 369, 128 Ga. 
App. 809. 

Ind.—Johnson v. State, 246 N.R2d 181, 252 Ind. 79- 
Kellums v. State, 267 N.R2d 61, 256 Ind. 89. 
82.50. Ala.—Russell v. State, Cr., 309 So.2d 489, 54 
AlaApp. 452, writ den. 309 So.2d 495, 293 Ala. 
773. 

Ark.—Bailey v. State, 381 S.W.2d 467, 238 A*. 210. 
C*L—People v. Spencer, 99 CaLRptr. 681, 22 CA3d 
786. 

D.G—US. v. Jackson, CA, 509 F.2d 499, 166 U.S. 
App.D.C 166. 

Fla.—Thomas v. State, 223 ScJd 318, vac. in part on 
oth. grds. 92 S.G. 2853, 408 US. 935, 33 LSdJd 
750. 

IK—People v. Tribbett, 242 N.E2d 249, 41 DL2d 267, 
Ind.—Pirtle v. State, 323 N.E2d 634, 263 Ind. 16. 
Iowa-State v, Draaoa, 114 N.W.2d 526, 253 Iowa 
H5i 
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La.—State v. Andenon, 259 So.2d 310, 261 La. 244, 
app. dism., cert. den. 93 S.Ct. 533, 409 U.S. 1030, 
34 LEd.2d 481—State v. Sims, 310 So.2d 587. 
Mich.—People v. Parker, 154 N.W.2d 615, 8 Mich.App. 
414—People v. Foster, 189 N.W.2d 821, 33 Mich. 
App. 291. 

Minn.—State v. Armstrong, 163 N.W.2d 67, 282 Minn. 

100 . 

Mo.—State v. Cox, 352 S.W.2d 665—State v. Maxie, 
513 S.W.2d 338, cert. den. 95 S.Ct. 1132, 420 U.S. 
930, 43 L.Ed,2d 402. 

State v, Dinkins, App., 508 S.W.2d 1. 

Nev.—Page v. State, 495 P.2d 356, 88 Nev. 188. 
N.Y.—People v. Clark, 286 N.Y.SJd 109, 29 A.D.2d 
700. 

N.C—State v. Eppley, 188 S.R2d 758, 14 N.GApp 
314, cert, allowed 190 S.R2d 468, 281 N.C. 625, 
aifd. in part, revd. in part 192 S.E.2d 441, 282 N.C 
249. 

Old.—Grigsby v. State, Cr., 496 P.2d 1188. 

Or.—State v. Hale, 432 P.2d 694, 248 Or. 159. 

State v. Brom, 494 P.2d 434, 8 Or.App. 598. 
Pa.—Com. v. Tyson, 193 A.2d 667, 201 Pa-Super. 467. 
Tex.—Hill v. State, Cr., 420 S.W.2d 408—Wimberly v. 
State, Cr., 434 S.W,2d 857. 

Identification before trial 

Sufficient despite doubts of witness at trial. 

Ariz.—State v. Curabo, 396 P.2d 11, 96 Ariz. 385. 
82.60. m.—People v. Bemette, 197 N.E2d 436, 30 
IU.2d 359. 

Miss.—Dillard v. State, 254 So.2d 887. 

83, IB.—People v. Germany, 190 N.R2d 713, 28 
DL2d 154. 

People v. Kimbrough, 266 N.E2d 431, 131 Ill. 
App.2d 36. 

NJ.—State v. Hutchins, 202 A.2d 678, 43 NJ. 85. 
Connection held sufficiently shown 
U.S.—McNedy v. U.S., GA.Mo., 353 F.2d 913. 

CaL—People v. Tahl, 56 CaLRptr. 318, 423 P,2d 246, 
65 C.2d 719, cert. den. 88 S.Q. 301, 389 U.S. 942, 
19 L.Ed.2d 294. 

m.—People v. Pittman, 190 N.E.2d 802, 28 nL2d 100. 
Iowa—State v. Ford, 145 N.W.2d 638, 259 Iowa 744. 
Mich.—People v. Kerridge, 173 N.W.2d 789, 20 Mich. 
App. 184—People v. Glenn, 174 N.W.2d 156, 20 
MichApp. 537. 

Mo.—State v. Chambers, App., 550 S.W.2d 846. 
N.Y.—People v. O'Bryan, 317 N.Y.S.2d 34, 36 A.D.2d 
548. 

N.C—State v. McCloud, 171 S.E2d 470, 7 N.CApp. 

132, affd. 173 S.E2d 753, 276 N.C 518. 

Tex.—Davis v. State, Cr., 440 S-W.2d 291. 

Wb.—Gaertner v. State, 150 N.W.2d 370, 35 Wis.2d 
159. 

Evidence of connection held insufficient 

(1) Ark.—Long v. State, 401 S.W.2d 578, 240 Ark. 
687. 

D.C—Burleson v. U.S., App., 306 A.2d 659. 

IE—People v. Maurice, 202 N.E2d 480, 31 IU.2d 456. 

Ownership not necessary 

Iowa—State v. Peterson, 189 N.W.2d 891. 
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81 Neb.—CJ.S. dtad in State v. Tindell, 178 N.W.2d 
571, 573, 185 Neb. 683. 

Wis.—CJLS. qaoctd at kagth in Sute v. Hancock, 180 
N.W.2d 517, 52ft 48 Wis.2d 687.. 

81 Cal.—People v. Jordan, 10 CaLRptr. 495, 188 
CA.2d 465. 

Minn.—State v. Olek, 179 N.W.2d 320, 288 Minn. 235. 
87. US.—US. v. Roberta, CA.G*., 481 F.2d 892. 
87JO. UJ.— US. v. Gordon, C.A.MO., 455 F.2d 398, 
cert. den. 92 S.Ct 2428, 406 US. 970, 32 LEd.2d 
670. 

Alaska—Battese v. State, 425 P.2d 606. 

CaL—People v. Conley, 33 CaLRptr. 866, 220 CA.2d 
296-People v. Escobedo. 58 CaLRptr. 426. 250 
CAJd 417—People v. Ham, 86 CaLRptr. 906, 7 


C.A.3d 768—People v. Spencer, 99 CaLRptr. 681, 
22 C.A 3d 786. 

Fla.—Russell v. State, App., 270 So.2d 462. 

Hawaii—State v, Yoshino, 372 P.2d 208, 45 Haw. 640. 
Ill.—People v. Pittman, 190 N.E2d 802, 28 I11.2d 100- 
People v. Johnson, 221 N.E2d 497, 35 II1.2d 516- 
People v. Tribbett, 242 N.E2d 249, 41 I11.2d 267. 
Ind.-Bryant v. State, 299 N.E2d 200, 157 Ind.App. 
198. 

La.—State v. Cuchinelli, 261 So.2d 217, 261 La. 789. 
Mich.—People v. Kelly, 192 N.W.2d 494, 386 Mich. 
330. 

Miss.—Harrison v. State, 307 So.2d 557. 

Mo.—State v. Greathouse, App., 519 S.W.2d 299. 
Nev.—Alsup v. State, 489 P.2d 679, 87 Nev. 500. 
N.Y.—People v. Henderson, 284 N.Y.S.2d 378, 28 
A.D.2d 1145. 

N.C—State v. Wilson, 187 S.E.2d 22, 280 N.C. 674. 
OkL—Edmondson v. State, Cr., 532 P.2d 81. 

R. I.—State v. Kieon, 175 A.2d 284, 93 R.I. 290. 
Tex.—Flores v. State, Cr., 372 S.W.2d 687—Howard v. 

State, Cr., 453 S.W.2d 154. 

87 J5. Iowa—CJ.S. cited in State v. Fuhrmann, 257 
N.W.2d 619, 623. 

Pa.—Com. v. DelMarmoL 214 A.2d 264, 206 Pa.Super. 
512. 

S. D.—State v. McCreary, 142 N.W.2d 240, 82 S.D. 111. 
87.60. Iowa-State v. Hansen, 225 N.W.2d 343. 

88. U.S.—Landsdown v. U.S., C.A.La., 348 F.2d 405 

—US. v. Laker, C.A.Mich., 427 F.2d 189. 
Ariz.—State v. Gallagher, 396 P.2d 241, 97 Ariz. 1. 
Ark.—Rush v. State, 379 S.W.2d 29, 238 Ark. 149. 
Conn.—CJJ. cited in State v. Ackhn, 368 A.2d 212, 
217, 171 Conn. 105. 

HI.—People v. Ashley, 164 N.E2d 70, 18 I11.2d 272, 
cert. den. 80 S.Ct. 1255, 363 U.S. 815, 4 L.Ed.2d 
1157—People v. Germany, 190 N,E.2d 713, 28 
IlL2d 154. 

Ind.—Burnett v. State, 377 N.E2d 1340, 268 Ind. 618. 
Iowa—CJJS. dted In State v. Wallace, 145 N.W.2d 
615, 619, 259 Iowa 765. 

Mich.—CJJS. quoted at length in People v. Miner, 177 
N.W.2d 719, 720, 22 MicLApp. 673. 

Miss.—Culberson v. State, 405 So.2d 126. 

N.Y.—People v. Henry, 298 N.Y.S.2d 879, 31 A.D.2d 
943. 

Or.—State v. Harrison, 455 P.2d 613, 253 Or. 489. 
Reliance on specific type of weapon 

(1) Cal.—People v. Nelson, 36 CaLRptr. 385, 224 
GA.2d 238. 

(2) Cal.—People v. Nelson, 36 CaLRptr. 385, 224 
GA.2d 238. 

(3) Rule applied in other prosecutions. 

Cal.—People v. Lindsay, 38 CaLRptr. 755, 227 C.A.2d 
482. 
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90. U.S.-U.S. v. Ravich, GAN.Y., 421 F.2d 1196, 
cert. den. 91 S.Ct. 69, 400 U.S. 834, 27 LEd.2d 
66 . 

AJa.—GJ J. dted in Hayes v. State, Cr. App., 443 So.2d 
1323, 1325. 

Ariz.—State v. Brookshire, 480 P.2d 985, 107 Ariz. 

21—State v. Spencer, 513 P.2d 140, 109 Ariz. 500. 
Cal.—People v. Harders, 20 CaLRptr. 595, 201 C.A.2d 
795—People v. Lindsay, 38 CaLRptr. 755, 227 
CA.2d 482. 

Colo.—People v. Bedwdl, 506 P.2d 365, 181 Colo. 

20-People v. Renfro, 508 ?2d 396, 181 Cola 159. 
Ga.—Clements v. State, 172 S.E2d 600, 226 Ga. 66— 
Massey v. State, 177 S.E2d 79, 226 Ga. 703, cert, 
den. 91 S.Ct. 984, 401 U.S. 964, 28 L.Ed.2d 248. 
m—People v. Ashley, 164 N.E2d 70, 74, 18 HL2d 272, 
cert. den. 80 S.Ct. 1255, 363 U.S. 815, 4 LEd.2d 
1157—People v. Magby, 226 N.E2d 33, 37 IU.2d 
197. 

Ind.—Pullins v. State, 256 N.K2d 553, 253 Ind. 644— 
Elliott v. Sute, 279 N.E.2d 207, 258 Ind. 92. 
Iowa— CJS. quoted at length in State v. Ladehoff, 122 
N.W.2d 829, 832, 255 Iowa 659-CJJ. quoted in 
Sute v. Dillon, 161 N.W.2d 738, 740. 


Kan.—SUte v. Calvert, 505 P.2d 1110, 211 Kan. 174. 

La.—State v. Gaines, 257 So.2d 689, 260 La. 999—Sute 
v. Mathis, 260 So.2d 625, 261 La. 564. 

Md.—Wilkes v. Sute, 182 A.2d 488, 229 Md. 259. 

Mass—Com. v. Mendes, 281 N.E2d 243, 361 Mass. 
507. 

Mich.—People v. Kelly, 192 N.W.2d 494, 386 Mich. 
330. 

CJS. quoted in People v. Mason, 185 N.W.2d 
822, 824, 29 Mich.App. 613. 

Mo.—CJ.S. quoted in Sute v. Boothe, 485 S.W.2d 11, 
14. 

N.C.—SUte v. Wilson, 187 S.E2d 22, 280 N.C. 674. 

OkL— CJS. quoted in Harris v. Sute, Cr., 450 P.2d 
857, 859— CJS. quoted in McKee v. Sute, Cr., 
576 P.2d 302, 304. 

S.C.—State v. Parker, 179 S.E2d 31, 255 S.C. 359. 

Tenn.—Dowlen v. Sute, 450 S.W.2d 788, 2 Tenn.Cr. 
App. 24. 

Tex.—Cole v. Sute, Cr., 450 S.W.2d 661. 

Utah—Sute v. Sheen, 492 P.2d 648, 27 Uuh2d 9. 

Wash.—Sute v. Craig, 367 P.2d 617, 59 Wash.2d 266. 

91. Iowa—CJ.S. quoted in State v. Dillon, 161 
N.W.2d 738, 740—CJJS. dted In SUte v. McClel¬ 
land, 162 N.W.2d 457, 462. 

Ind.—Minton v. Sute, 378 N.E2d 639, 269 Ind. 39. 

Mich.—CJJS. quoted in People v. Mason, App., 185 
N.W.2d 822, 824, 29 Mich.App. 613. 

Mo.—CJ.S. dted in Sute v. Brownridge, 353 S.W.2d 
715, 718 —GJjS. quoted in Sute v. Cuckovich, 485 
S.W.2d 16, 23. 

OkL—CJJS. quoted In Harris v. Sute, OkLCr., 450 
P.2d 857, 859—CJJS. quoted in McKee v. State, 
Cr., 576 P.2d 302, 304. 

Wash.—Sute v. Hawkins, 425 P.2d 390, 70 Wash.2d 
697, cert. den. 88 S.Ct 840, 390 U.S. 912, 19 
L.Ed.2d 883. 

92. Ind.—Bailey v. Sute, 346 N.E2d 741, 264 Ind. 
505. 

Iowa-GJ.S. dted in State v. Levy, 160 N.W.2d 460, 
469, 32 A.LR.3d 893. 

Md.—Johnson v. Sute, 264 A.2d 280, 9 Md.App. 327. 

92.5. Mich.—People v. Miner, 177 N.W.2d 719, 22 
Mich.App. 673. 
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93. Cal.—People v. Frausto, 185 CaLRptr. 314, 135 
C.A.3d 129. 

Ga.—Johnson v. Sute, 188 S.K2d 859, 228 Ga. 860. 

III.—People v. Upshire, 379 N.E2d 38, 19 Ill.Dea 523, 
62 ULApp.3d 248. 

Mo.—SUte v. Nelson, 484 S.W.2d 306. 

S.D.—Sute v. Anderberg, 228 N.W.2d 631, 89 S.D. 75. 

94. Miss.—CJJS. dted In Wilkins v. Sute, 264 So.2d 
411, 413—CJJS. dted in Hubbard v. Sute, Miss., 
437 So.2d 430, 436. 

96. Cal.—People v. Trout, 6 CaLRptr. 759, 354 P.2d 
231, 54 C.2d 576, 80 A.LR.2d 1418. 

In re Wells, 98 CaLRptr. 1, 20 C.A.3d 640, app. 
after remand 114 CaLRptr. 777, 40 C.A.3d 11. 

Colo.—People w Anderson, 518 P.2d 828, 184 Colo. 32. 

Fla.—Hunt v. Sute, App., 172 So.2d 626. 

Ga.—Evans v. Sute, 188 S.E2d 861, 228 Ga. 867. 

Idaho-Sute v. Thomas, 489 P.2d 1310, 94 Idaho 430. 

I1L—People v. Murphy, 277 N.R2d 721, 3 Hl.App.3d 
345. 

Iowa— CJS. quoted at length In Sute v. Wilson, 173 
N.W.2d 563, 566. 

La.—State v. Cuchinelli, 261 So.2d 217, 261 La. 789. 

Mass.—Com. v. Roy, 207 N.E2d 284, 349 Mass. 224. 

Mich.—People v. Reynolds, 195 N.W.2d 870, 38 Mich. 
App. 159. 

Minn.—State v. Jackson, 147 N.W.2d 689, 275 Minn. 
462. 

Ma—Sute v. Harper, 386 S.W.2d 353—Garton v. 
SUte, 454 S.W.2d 522. 

N.H.—Sute v. Enright, 231 AJd 628, 108 N.H. 227. 

N.Y.—People v. Randolph, 338 N,Y.S.2d 229, 40 
A.D.2d 806. 
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N.C.—State v. King, 215 S.R2d 540, 287 N.C. 645, vac. 
in part on oth. grds. 96 S.Ct. 3208,428 U.S. 903,49 
LEd.2d 1209. 

OkL—CJ3. quoted at length in Chase v. State, Cr., 415 
P.2d 203,205—Harris v. State, Cr., 450 P.2d 857— 
Preston v. State, Cr., 492 P.2d 376—Allbright v. 
State, Cr., 496 P.2d 1196. 

Or.— State v. Seay, 495 P.2d 39, 8 Or.App. 509. 

SD.—State v. Watkins, 228 N.W.2d 635, 89 S.D. 82. 
Tex.—Smith v. State, Cr., 450 S.W.2d 92—Rodgers v. 
State, Cr., 468 S.W.2d 438—Brown v. State, Cr., 
477 S.W.2d 617—Hicks v. State, Cr., 508 S.W.2d 
400. 

Wash.— State v. Knott, 493 P.2d 1027, 6 WashApp. 
436. 

97. Colo.—Hafer v.'People, 492 P.2d 847, 177 Colo. 
51 

III.—People v. Trice, 262 N.E.2d 276, 127 Ill.App,2d 
310. 

N.M.—GJ3. cited in State v. Samora, App., 490 P.2d 
480, 482. 83 N.M. 221 
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97.5. Ariz—State v. Mahoney, 475 P.2d 479, 106 
Ariz. 297, cert den. 91 S.Ct. 898,401 U.S. 917, 27 
LEd.2d 818. 

Me.—State v. Wardwell, 183 A.2d 896, 158 Me. 307. 
N.M.—CJ.S. cited in State v>. Samora, App., 490 P.2d 
480, 482, 83 N.M. 222. 

S.G—State v. Albert, 184 S.E.2d 605, 257 S.C. 131, 
cert den. 93 S.Ct. 278, 409 U.S. 966, 34 LEd.2d 
231-State v. Barrs, 184 S.R2d 708, 257 S.C 193, 
cert. den. 92 S.Ct. 1615, 406 U.S. 907, 31 L.Ed.2d 
818. 

98. ni—People v. Pruitt, 307 N.E.2d 142,16 IlLApp. 
930, cert. den. 95 S.Ct 232, 419 U.S. 968, 42 
L.Ed.2d 184. 

Mass.—Com. v. McCambridge, 222 N.E.2d 763, 351 
Mass. 516. 

Neb.—State v. Stroh, 146 N.W.2d 756, 181 Neb. 24. 
Or.—State v. Hancock, 421 P.2d 687, 245 Or. 240. 

99. Miss.—Moore v. State, 237 So.2d 844. 

1. N.C—State v. Fox, 175 S.R2d 561, 277 N.C. 1. 
13. Neb.—State v. Robinson, 173 N.W.2d 443, 185 

Neb. 64. 

2. US.—U.S. v. Kim, C.A.Hawaii, 430 F.2d 58. 
Ark.—Leonard v. State, 476 S.W.2d 807, 251 Ark. 

1090. 

Mich.—-People, v. Miner, 177 N.W.2d 719, 22 Mich. 
App. 673—People v. Patterson, 191 N.W.2d 737, 
34 Mich.App. 534. 

Minn-State v. Morris, 187 N.W.2d 276, 290 Minn. 
523. 

7. Ind—Young v. State, 260 N.R2d 572, 254 Ind. 
379. 

N.C—State v. Ayers, 181 S.R2d 250,11 N.CApp. 333. 

10. Miss.—Harrison v. State, 307 SoJd 557. 

11. U.S.-U.S. v. Lombardozzi, GA.N.Y., 335 F.2d 
414,10 A.LR.3d 826, cert den. 85 S.Ct. 261, 379 
U.S. 914, 13 LEdJd 185. 

Fla—Blitch v. State, App., 194 So.2d 1. 

La.—State v. Thomas, 290 So.2d 317. 

Neb—State v. Eickmeier, 191 N.W.2d 815, 187 Neb. 
491. 

N.M.—State v. Jimenez, 503 P.2d 315, 84 N.M. 335. 
N.C—State v. Fikes, 155 S.R2d 277, 270 N.C 78a 
Tex—Washington v, State, CivApp., 450 S.W.2d 630. 

12. Ala.—Amenon v. State, 182 So.2d 901, 43 Ala. 
App. 148, cert. den. 182 So.2d 906, 279 Ala. 685. 

Ky.—Claypoole v. Com., 355 S.W.2d 652, 
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1430. Ariz.—Sute v. Loftis, 363 P.2d 585, 89 Ariz. 
403. 

La—State v. Wilson, 127 So.2d 158, 240 U. 1087. 
Mich.—CJS. died in People v. Hall, 172 N.W.2d 473, 
480, 19 Mich.App. 95. 

N.M.—State v. Wright, App., 498 P.2d 695, 84 N.M. 3. 


Clothing held admissible 
Ill—People v. Horne, 249 N R2d 282, 110 111. App 2d 
167. 

14.55. Ala—Aaron v. State, 122 So.2d 360, 271 Ala. 

70. 

Colo-Lira v. People, 445 P.2d 62, 166 Colo. 498. 
Mo.—State v. Bland, 353 S.W.2d 584. 

N.C—State v. Fox, 175 S.R2d 561, 277 N.C. 1. 

15. Ala.—Aaron v. State, 122 So.2d 360, 271 Ala. 

70—Seals v. State, 122 So.2d 513, 271 Ala. 142. 
Cal—People v. Goodridge, 76 Cal.Rptr. 421, 452 P.2d 
637, 70 C 2d 824. 

Colo—Jones v. People, 360 P.2d 686, 146 Colo. 40— 
Claxton v. People, 434 P.2d 407, 164 Colo 283— 
C-J.S. blackletter summary quoted in Lira v. Peo¬ 
ple, 445 P.2d 62, 63, 166 Cola 498. 

Del—Longoria v. State, 168 A.2d 695. App. dism. and 
cert. den. 82 S.Ct. 18, 368 U.S. 10, 7 LEd.2d 18. 
Ga—McGee v. State, 173 S.R2d 427, 121 GaApp. 221. 
m—People v. Johnson, 246 N.R2d 859, 108 IlLApp 2d 
81—People v. Pearson, 281 N.E2d 422, 4 HI. 
App.3d 462. 

Kan.—State v. Kelley, 498 P.2d 87, 209 Kan. 699. 
Ky—Brown v. Com., 445 S.W.2d 845. 

La.—State v. Brown, 186 So.2d 576, 249 La. 235. 
Mass.—Com. v. Hanger, 258 N.E.2d 555, 357 Mass. 
464. 

Mich—People v. Geer, 176 N.W.2d 721, 22 Mich.App. 
47. 

Minn.—State v. Daby, 197 N.W.2d 670,293 Minn. 179. 
Mo.—State v. Moore, 435 S.W.2d 8—State v. Brandt, 
467 S.W.2d 948. 

Nev.—Gallegos v. State, 446 P.2d 656, 84 Nev. 608. 
NJ.—State v. Holland, 283 A2d 897, 59 NJ. 451. 
N.M.—State v. Mosley, 404 P.2d 304, 75 N.M. 348. 

State v. Gray, 444 P.2d 609, 79 N.M. 424. 
N.C.—State v. Cox, 187 S,R2d 1, 280 N.C 689. 

Old—Vaughn v. State, Cr., 489 P.2d 507. 

Pa—Com. v. NahodiL 341 A.2d 91, 462 Pa. 301. 
Tenn.—CJ.S. cited in Swafford v. State, 529 S.W.2d 
748, 749. 

Tex.—Hunter v. State, Cr.App., 468 S.W.2d 96. 

Wash.—State v. Tate, 444 P.2d 15a 74 Wash.2d 261, 
app. after remand 458 P.2d 904, 1 Wash.App. 1. 
Wis—Berg v. State, 165 N.W.2d 189, 41 Wis.2d 729. 
Refutation of accused's testimony 
S.C—State V. Stalling?, 171 S,EJd 588, 253 SC 451, 
cert den. 90 S.Ct. 1708, 398 U.S. 911, 26 LEd.2d • 
71 

Homicide and assault cases 

(1) Alx—Boulden v. State, 179 So.2d 20, 278 Ala. 
437. 

Ark.—Brown v. State, 395 S.W.2d 344, 239 Ark. 909, 
cert. den. 86 S.Ct. 1985, 384 U.S. 1016, 16 L.Ed.2d 
1037. 

Cal—People v. King, 49 CaLRptr. 561 240 GA.2d 
389, 21 AL.R.3d 706, cert den. 87 S.Ct 236, 385 
U.S. 923, 17 L.Ed.2d 146. 

Colo.—Jorgenson v, People, 482 P.2d 961 174 Cok). 
144. 

Ga—Henderson v. State, 179 S.R2d 76, 227 Ga. 68, 
vac. in part on oth. grds. 92 S.Ct. 2868, 408 U.S. 

938, 33 L.Ed.2d 758, reh. den. 93 S.Ct. 179, 409 
U.S. 898, 34 LEd.2d 164, on remand 194 S.R2d 
410, 229 Ga. 731. 

Mass.—Com. v. Vanetzian, 215 N.E2d 658, 350 Mass. 
491. 

, Mo.—State v. Tourville, 295 S.W.2d 1, cert. den. 77 
S.Ct 575, 352 US. 1018, 1 LEd.2d 554. 

N.C—State v. Westbrook, 181 S.E2d 571 279 N.C. 18, 
vac. in part on .oth. grds. 92 S.Ct 2873, 408 US. 

939, 33 LEd.2d 761, mand. conf. to 191 S.R2d 68, 
281 N.C 748. 

Pa—Com. v. Johnson, 301 A.2d 631 450 Pa. 575. 

(4) Admissible in assault cases. 

Old—Jennings v. State, Cr., 506 P.2d 931. 

General rule favors exclusion 
Tex—Brown v. State, Cr., 475 S.W.2d 938. 
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153. Ga. — Granting v. State, 194 S.E2d 405, 229 
Ga. 746. 

Sheffield v. State, 183 S.E2d 525, 124 GxApp. 
295. 

Mich.—People v. Lawson, 192 N.W.2d 60, 34 Mkfc. 
App. 620. 

Mont-State v. Wilroy, 434 P.2d 138, 150 Mont 255. 
N.Y—People v. Rml, 266 N.Y.S.2d 426, 25 A,D.2d 28. 
15.10. Ill—People v. Moore, 233 N.E2d 45a 90 
IlLApp.2d 466. 

N.C.—State v. Ashford, 172 S.R2d 83, 7 N.CApp. 320. 
Tex-Brown v. State, Cr. t 475 S.W.2d 938. 

Wash—State v. Music, 489 P.2d 159, 79 Wash.2d 699, 
vac. in part on oth. grds. 92 S.Ct 2877, 408 U.S. 
940, 33 L.Ed.2d 764. 

15.15. Colo—Lira v. People, 445 P.2d 62, 166 Cola 
498. 

Mo.—State v. Brandt, 467 S.W.2d 948. 

Neb.—State v. Brown, 118 N.W.2d 332, 174 Neb. 393. . 
Tex—Slater v. Sute, 336 S.W.2d 163, 169 TexCr.R. 
586. 
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16. Ala—Seals v. State, 122 So.2d 513, 271 Ala. 142. 
Ark—O'Neal v. State, 487 S.W.2d 618, 253 Ark. 574. 
Held admissible to show 

(1) Mich.—People v. Ingram, 193 N.W.2d 342, 36 
MichApp. 160. 
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17. N.Y—People v. Schweiiiinger, 269 N.Y.S.2d 243, 
25 A.D.2d 769, affd. 227 N.E2d 595, 19 N.Y.2d 
872, 280 N.Y.S.2d 673, cert. den. 89 S.Ct 139, 393 
U.S. 861, 21 LEd,2d 128. 

Discretion of court 

(2) Other matters. 

U.S.—U.S. ex reL Dixon v. CavelL D.C.Px, 284 
F.Supp. 535. 

Exhibits held not inflammatory 
Del—Longoria v. Sute, 168 Aid 695, app. dism. and 
cert. den. 82 S.Ct 18, 368 U.S. 10. 7 LEd.2d 18. 

Clothing held not of such ghastly and gruesome 
appearance, etc. 

Fla.—DeLaine v. State, App., 230 SoJtd 168, cert 
discharged. Sup., 262 So.2d 655. 

Ind—Wilson v. Sute, 221 N.R2d 347, 247 Ind. 680. 

18. Ariz—State v. Brieriy, 509 P.2d 203, 109 Ariz. 
310. 

Mont.—Sute v. Wiboy, 434 P.2d 138, 150 Mont 255. 
N.M—State v. Gray, 444 P.2d 609, 79 N.M. 424. 
Identification held sufficient 
(1) I1L—People v. Conway, 228 N.E2d 548, 85 HL 
App.2d 165, cert. den. 89 S.Ct 498, 393 U.S. 1006, 21 
LEcL2d 471. 

Kan.—State v. Martin, 480 P2d 50, 206 Kan. 388. 
La—$Ute v. Brown, 186 So2d 576, 249 Lx 235. 
Ma—Sute v. Richards, 467 S.W^d 33. 

Mo.—State v. Garda, 357 S.W2d 931. 

Wash—State v. Music, 489 P.2d 159,79 WasL2d 699, 
via in part on oth. grds. 92 S.Ct 2877, 408 U.S. 
94a 33 LEd2d 764 
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19. R.L—State v. Pepper, 237 Aid 33a 103 R.I.310. 

20. Iowa—Sute v. Ubben, 186 N.W.2d 625. 

Chany * explained 

Gx—'Vinson v. State, 194 S.E2d 583,127 GxApp. 607. 
213. Iowa-Sute v. Grady, 183 N,W.2d 707. 

22. Miss.—Ivye v. State, 232 Sa2d 368. 

24. Ala—Flttmagin v. State, Cr., 266 So2d 637, 48 
AIxApp. 559, affiL, 266 Sold 643, 289 Ah. 177. 

page 97S 

243. Iowa— GJJS. cited ia State v. Nowlin, 244 
N.W.2d 591, 593. 
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24.10. Ala.—Flannagin v. State, Cr., 266 So.2d 637, 
48 AbuApp. 559, affd. 266 Sa2d 643, 289 Ala. 
177. 

Cok>.—CJE quoted at length la lira v. People, 445 
P.2d 62, 64, 166 Colo. 498. 

24.15. Iowa-State v. Ladehoff, 122 N.W.2d 829, 255 
Iowa 659. 

24*20. Ala.—Flannagin v. State, 266 So.2d 643, 289 
Ala. 177. 

26, Iowa—CJE dted In State v. Nowlin, 244 
N.W.2d 591, 594. 
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273. Old.—Brewer v. State, Cr., 414 P.2d 559. 

30. Ark.—Farrar v. State, 400 S.W^d 289, 240 Ark. 
447. 

Ma—Stale v. McRoberts, 485 S.W.2d 70. 

OkL—Brewer v. State, Cr., 414 P.2d 559. 

Wash.—State v. Shelby, 418 P.2d 246. 

Discretion held not abused, etc. 

UE—UE v. Bamberger, CA.NJ., 456 F.2d 1119, cert 
den. 92 S.Ct 2424, two cases, 406 U.S. 969, 32 
L.EdL2d 668, cere. den. 93 S.Ct 3067, 413 U.S. 919, 
37 L.Ed.2d 1046. 

Arit—State v. Brieriy, 509 P.2d 203, 109 Ariz. 310. 
Mo.—State v. Moore, 435 S.W.2d 8. 

3X CaL—People v. Dilworth, 78 Cal.Rptr. 817, 274 
CAJd 27, cert. den. 90 S.Ct. 1148, 397 UE 1001, 
25 L.Ed.2d 411. 

Cok>.—Claxton v. People, 434 P.2d 407, 164 Colo. 
283—Maynes v. People, 454 P.2d 797, 169 Cola 
186—Hampton v. People, 465 PJd 394, 171 Colo. 
153. 

HL—People v. Smith, 283 N.E2d 727, 5 HLApp.3d 648. 
Md.—Hall v. State, 249 A.2d 217, 5 MdApp. 599. 
Miss.—Cbm. v. Lamoureux, 204 N.E2d 115,348 Mass. 
390. 

Wash.—State v. Shelby, 418 P2d 246. 
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33. UE—McClard v. U.S., CA-Ark., 386 F.2d 495, 
motion den. 399 F.2d 159, cert den. 89 S.Ct. 149, 
393 UE 866, 21 LEd.2d 134, reh. den. 89 S.Q. 
638, 393 US. 1045, 21 L.Ed.2d 598. 

Alaska—Goss v. State, 369 P.2d 884, cert den. 83 S.Ct. 

75, 371 U.S. 843, 9 L.Ed.2d 79. 

Ark.—Williams v. State, 393 S.W.2d 618,239 Art 686. 
CaL—People v. Jackson, 83 CaLRptr. 829, 3 GA.3d 
921. 

Cbla—Matins v. People, 448 P.2d 633, 167 Colo. 504— 
Hsfer v. People, 492 P.2d 847, 177 Colo. 52. 
On.—Young v. State, 167 S.E2d 586, 225 Ga. 255. 
Hawaii-State v. Dameg, 459 P.2d 193, 51 Haw. 308. 
I1L—People v. Berry, 226 N.E2d 591, 37 IlL2d 329. 
La.—State v. Williams, 263 So.2d 306, 262 La. 317. 
Mass.—Com. v. Marsh, 242 N.E2d 545,354 Mass. 713. 
Ma—State v. Casey, 338 S.W.2d 888-State v. Ball, 
339 S.WJd 783, 91 A.L.R3d 1042—State v. Tay¬ 
lor, 413 S.W.2d 849-State v. Kern, 447 S.W2d 
571—State v. Turley, 452 S.W.2d 65. 

Mont-State v. Wflroy, 434 P.2d 138, 150 Mont 255. 
N.G—-State v. Shedd, 161 S.E2d 477, 274 N.G 95- 
State v. Ropers, 168 S.E2d 345,275 N.G 411, cert 
den. 90 ECt 599, 396 US. 1024, 24 L.Ed.2d 518. 
N.D.—State v. Wilson, 142 N.W 3d 106. 

Torn.—Pennington v. State, Cr., 478 S.W.2d 892. 
Wash.—State v. Smith, 446 P2d 571. 74 Washed 744, 
vac. in part on och. grds. 92 S.Ct 2852, 408 US. 
934, 33 EEd2d 747. 

Mttk 

Mass.—Com. v. lYAmbra, 258 NJL2d 74* 357 Mass. 
260. 

Tex.—Alejandro v. State, Cr., 394 S.W2& 523. 

Lack at c—tadlil chain no bar where item 


US.—US. V. Briddle, CA.Iowa, 443 FSd 443, cert 
den. 92 ECt 291, 404 US. 942, 30 EEdJd 256. 

KagMittag datadant to pot on clothes 

US.—US. v. Valdez, GA-Tcsl, 456 F3d 114a 


34. U.S.—U.S. ex rel. Ramsey v. Zelker, D.C.N.Y., 
356 F.Supp. 275, affd., C.A., 480 F.2d 916. 

Ala.—Smith v. State, 138 Sa2d 474, 41 Ala.App. 528. 
Ind.-^Jackson v. State, 275 N.E.2d 538, 257 Ind. 477. 
Minn.—State v. Mitchell, 172 N.W.2d 66, 285 Minn. 
153. 

Ohio—State v. Carder, 210 N.E2d 714, 3 Ohio App.2d 
381, affd. 222 N.E2d 620, 9 Ohio St.2d 1. 

Connection or identification held sufficiently 
shown 

Me.—State v. Wilbur, 278 A.2d 139. 

Colo.—Bustos v. People, 408 P.2d 64, 158 Colo. 451— 
Mathis v. People, 448 P.2d 633, 167 Colo. 504. 
Ga.—Vanleeward v. State, 137 S.E.2d 452, 220 Ga. 135, 
cert den. 85 S.Ct. 1348, 380 U.S. 982, 14 L.Ed.2d 
275. 

Jacobs v. State, 170 $.E2d 36, 120 Ga App. 247. 
Mass.—Com. v. Lewis, 191 N.E2d 753, 346 Mass. 373, 
cert. den. 84 S.Q. 704, 376 U.S. 933, 11 L.Ed.2d 
653. 

Or.—State v. Hancock, 421 P.2d 687, 245 Or. 240. 

35. U.S.—Rumfelt v. U.S., C.A.I11., 445 F.2d 134, 
cert den. 92 S.Ct. 92, 404 U.S. 853, 30 L.Ed.2d 
94. 

Ill.—People v. Watts, 225 N.E2d 147, 81 IU.App.2d 
283. 

Miss.—Killingsworth v. State, 374 So.2d 221. 

Mo.—State v. Kern, 447 S.W.2d 571. 

Tex.—Ward v. State, Cr., 474 S.W.2d 471. 

Wash.—State v. Hurley, 483 P.2d 1274, 4 Wash.App. 
781. 

36. U.S.—U.S. v. AHoway, C.A.Tenn., 397 F.2d 105. 

U.S. ex rel. Gaines v. Rundle, D.C.Pa., 321 
F.Supp. 189, affd. 435 F.2d 700. 

Ala.—Aaron v. State, 122 So.2d 360, 271 Ala. 70. 
Colo.—Mathis v. People, 448 P.2d 633, 167 Colo. 504. 
Idaho-State v. Thomas, 489 P.2d 1310, 94 Idaho 430. 
I1L—People v. Green, 192 N.E2d 398, 28 IlL2d 286. 
People v. Gilyard, 260 N.E2d 364, 124 BL 
App.2d 95, cert den. 91 S.Ct' 1388, 402 U.S. 911, 
28 LEd.2d 652. 

La.—State v. Dillon, 255 So.2d 745, 260 La. 215, 
Mo.—State v. Pruett, 342 S.W.2d 943—State v. Moore, 
353 S.W.2d 712. 

N.G—State v. Bass, 186 S.E2d 384, 280 N.C. 435. 
State v. McCabe, 162 S.E2d 66, 1 N.C.App. 
461—State v. Walker, 170 S.K2d 627, 6 N.GApp. 
447. 

Ohio—State v. Scnzarmo, 224 N.E2d 389, 10 Ohio 
Misc. 241. 

OkL—Hill v. State, Cr., 456 P.2d 617. 

Or.—State v. Howard, 486 P.2d 1301, 6 Or.App. 230. 
Mass.—Com. v. Murray, 269 N.E2d 641, 359 Mass. 
541. 

Tex.—Alexander v. State, Cr., 476 S.W.2d 10. 

Gloves preventing fingerprints 

Mo.—State v. Lewis, 482 S.W.2d 432. 
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37. Cal.—People v. Teale, 45 Cal.Rptr. 729, 404 P.2d 
209, 63 G2d 178, revd. on oth. grds. 87 S.Ct. 824, 
386 UE 18, 17 L.Ed.2d 705, reh. den. 87 S.Q. 
1283, 386 U.S, 987, 18 LEd.2d 241. 

37.5. Holster 

Ala.—Boulden v. State, 179 So.2d 20, 278 Ala. 437. 

38. UE—UE v. De Larosa, GA.Pa., 450 F.2d 1057, 
cert den. 92 S.Ct 978, 405 U.S. 927, 30 L.Ed.2d 
800, cert den. 92 S.CL 1188, 405 U.S. 957, 31 

* LEd.2d 235, and 92 S.Ct 1189, 405 U.S. 957, 
LEd.2d 236. 

Mo.—State v. Sprout, 365 S.WJd 572. 

N.G—State v. Mitchell, 190 S.E2d 430, 15 N.CApp. 
431, cert, den., 195 S.E2d 691, 280 N.G 259. 

39. Minn.—State v. Coy, 200 N.W.2d 40, 294 Minn. 
281. 

Mont-State v. Wflroy, 434 P.2d 138, 150 Mont 255: 
N.M.—State v. Belcher, App., 489 P.2d 410, 83 N.M. 
13a 

Tex.—Alejandro v. State, Cr., 394 S.W.2d 523. 
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39.5, Minn.—State v. Coy, 200 N.W.2d 40,294 Minn. 
281. 

Discretion held not abused, etc. 

Mo.—State v. Moore, 435 S.W.2d 8. 

S.C.—State v. Pruitt, 196 S.E2d 107, 260 S.C. 396. 
40. Companion 

Tex.—Brown v. State, Cr., 488 S.W.2d 818. 

42. Me.—State v. Fitzherbert, 249 A.2d 760. 

Wis.—State v. Beaty, 205 N.W.2d 11, 57 Wis.2d 531. 
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48. Ala.—Bridges v. State, 225 So.2d 821, 284 Ala. 
412. 

Ark.—Williams v. State, 467 S.W.2d 740, 250 Ark. 859. 
ni.—People v. Tilden, 200 N.E.2d 33, 50 IlLApp.2d 
354. 

Ind.—Smith v. State, 239 N.E2d 158, 252 Ind. 7. 
Alleged accomplice of accused 
Mo.—State v. Hehman, 473 S.W.2d 722. 

§ 714 . -Liquors and Articles 

Connected Therewith 
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52. Conn.—State v. Paladine, Cir.A.D., 201 A.2d 667, 
2 ConruCir., 457, cert. den. 200 A.2d 554, 151 
Conn. 742. 

Tex.—Balli v. State, 341 S.W.2d 443, 170 Tex.Cr.R. 
390. 

Connection or identification held sufficiently 
shown 

Ky.—Hatfield v. Com., 395 S.W.2d 768. 

La.—State v. Wright, 225 So.2d 201, 254 La. 521. 
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53. U.S.—O’Quinn v. U.S., GA.Okl., 411 F.2d 78. 
Ky.—Patton v. Com., 473 S.W.2d 144. 
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55.5. La.—State v. Wright, 225 So.2d 201, 254 La. 
521. 
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63. S.D.—State v. Aarhus, 128 N.W.2d 881, 80 S.D. 
569. 

§ 715. Writings Submitted for Com¬ 
parison 
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65. Conn.—State v. Sinica, Cir.A.D„ 250 A.2d 342, 
certification den. 243 A.2d 83, S Conn.Cir. 268. 

66 . U.S.—Gregory v. U.S., C.A.Nev., 391 F.2d 281, 
cert. den. 89 S.Q. 157, 393 U.S. 870, 21 LEd.2d 
138—UE v. Marshall, GA.Miss., 431 F.2d 944, 
U.S. v. Gray, C.A.Mo., 531 F.2d 933, cert. den. 97 
S.Ct 117, 429 U.S. 841, 50 L.Ed.2d 110. 

U.S. v. Catanzaro, D.C.N.Y., 282 F.Supp. 68. 
Cal.—People v. Mason, 66 CaLRptr. 601, 259 C.A.2d 
30. 

Ga.—Huskins v. State, 266 S.E2d 163, 245 Ga. 541. 
Iowa—State v. Sefcheek, 157 N.W.2d 128, 261 Iowa 
1159. 

Nev.—Barker v. State, 438 P.2d 798, 84 Nev. 224. 
Tex.—Kulhanek v. State, Cr.App., 587 S.W.2d 424. 
Wash.—State v. Smith, 558 P.2d 265, 16 Wash App. 
425.' 

67. U.S.—U.S. v. American Radiator & Standard San* 
itary Corp., GA.Pa., 433 F.2d 174, cert. den. 91 
S.Ct. 928, 929, three cases, 401 U.S. 948, 28 
L.Ed.2d 231. 

70. W.Va.—State v. Riley, 287 S.E2d 502. 

71. N.M.—Sanchez v. Attorney General, App., 598 
P.2d 1170, 93 N.M. 210. 

72. Drawings or “doodles” 

U.S.—U.S. V. Carter, C.A., 522 F.2d 666, 173 U.SApp. 
D.C. 54. 

76. U.S.—UE v. Ranta, C.A.Minn., 482 F.2d 1344. 
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U.s. V. Minker, D.GPa., 197 F.Supp. 295. 

Cal.— People v. Dinkins, 52 CaLRptr. 134, 242 C.A,2d 
892—People v. Villarino, 86 Cal.Rptr. 338, 7 
GA.3d 56. 

Colo.— People v. Taylor, 591 P.2d 1017, 197 Colo. 161. 
Conn.— State v. Cullum, Cir.A.D., 194 A.2d 73, 2 
Conn.Cir. 52. 

FU.—Barron v. State, App., 207 So.2d 696, cert. den. 89 
S.Ct. 483, 393 U.S. 1001, 21 LEd.2d 465. 

Gi.—Padula v. State, 167 S.R2d 696, 119 Ga.App. 562. 
Ini—Wells v. State, 261 N.R2d 865, 254 Ind. 608. 
Ky.—Francis v. Com., 468 S.W.2d 287. . 

Mich.— People v. Harris, 245 N.W.2d 110, 69 Mich. 
App. 505. 

Mfe.— CJS. cited in McCormick v. State, 456 So.2d 
764, 765. 

Ma—State v. Boyington, App., 544 S.W.2d 300. 

N.Y.—People v. Goldberg, 227. N.E.2d 575, 19 N.Y.2d ’ 
460, 280 N.Y.S.2d 646, cert. den. 88 S.Ct. 833, 390 
US. 909, 19 L.Ed.2d 878. 

Old.—Garrett v. State, Cr., 525 P.2d 1238. 

Pa.—Com. v. Baynes, 410 A.2d 845, 269 Pa.Super. 563. 
Tex.— Cadd v. State, Cr.App., 587 S.W.2d 736. 

Wash.— State v. McCormack, 478 P.2d 756, 3 Wash. 
App. 997. 

W.Va.—State v. Barker, 289 S.E2d 207. 

Matter for determination of court 
(2) Other statements. 

US.-U.S. v. White, C.A.U., 444 F.2d 1274, cert. den. 
92 S.Ct. 300, 404 U.S. 949, 30 L.Ed.2d 266-U.S. 
v. Greiser, CA.Ariz., 502 F.2d 1295. 

Discretion held not abused, etc. 

US,—U.S. v. White, GA.La., 444 F.2d 1274, cert. den. 

92 S.a 300, 404 U.S. 949, 30 LEd.2d 266 
R.I.—State v. Danahey, 274 A.2d 736, 108 R.I. 291. 
Particular instruments held admissible 
(2) Tex.—Sides v. State, 358 S.W.2d 633, 172 Tex. 
OR. 457. 

(9) U.S.—Wood v. U.S., C.A.N.M., 357 F.2d 425, 
cert. den. 87 S.Ct 129, 385 U.S. 866, 17 L.Ed.2d 94. 

(10) Other instruments. 

U.S.—U.S. v. Swan, CA.N.Y., 396 F.2d 883, cert. den. 
89 S.a 254, 393 U.S. 923, 21 L.Ed.2d 259—U.S. 
v. Garelle, GA.N.Y., 438 F.2d 366, cert. dism. 91 
S.Q. 1040,401 U.S. 967, 28 L.Ed.2d 541-U.S. v. 
Greiser, CA.Ariz., 502 F.2d 1295. 

Sanders v. State of S.C., D.C.S.G, 296 F.Supp. 
563. 

Ark.—Miller v.-State, 464 S.W.2d 594, 250 Ark. 199. 
Fla.—Wincor v. State, 212 So.2d 42. 

La.—State v. Shirley, 237 So.2d 676, 256 La. 665, cert, 
den. 91 S.Ct. 891, 401 U.S. 926, 27 L.Ed.2d 829, 
rah. den. 91 S.Ct. 1383, 402 U.S. 925, 28 L.Ed.2d 
664. 

Tex.—Russell v. State, Cr.App., 598 S.W,2d 238, cert, 
den. 101 S.Ct 544, 449 VS. 1003, 66 L.Ed.2d 300. 

Evidence held sufficient 

U.S.—U.S. V. Reed, GA.Conn., 439 F.2d 1. 

Volunt ariness 

Cal.—People v. Seaslin, 67 CaLRptr. 409, 439 P.2d 321, 
68 C2d 418, cert den. 89 S.Ct. 850,393 U.S. 1080, 
21 LE<L2d 771 

HI—People v. Reddock, 300 N.E2d 31, 13 ULApp.3d 
296. 

Authentication necessary 

UE—US. v. Wagner, GA-Kaiu, 475 F.2d 121. 

No violation of self-incrimination privilege 

Mo.—State v. Boley, App., 565 S.W.2d 828. 
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77. U.S.—Abernathy v. U.S., CA.Mo., 402 F,2d 582. 

U.S. v. Hatchel, D.GMass., 329 F.Supp. 113. 
Ga.—Baker v. State, 178 S.E2d 278, 122 GaApp. 587, 
cert. den. 91 SO. 1265,401 U.S. 1011 28 L.Ed.2d 
549. 

Wash.—State v. DeCuir, 574 P.2d 397, 19 WashApp. 
130. 


Taking exemplar before presenting accused be¬ 
fore magistrate 

D.C.—Lewis v. U.S., C.A., 382 F.2d 817, 127 U.S.App. 
D.C. 269, cert. den. 88 S.Ct. 350, 389 U.S. 962, 19 
L.Ed.2d 377. 

Notwithstanding failure to warn of rights 
U.S—U.S. V. King, C.A.Tenn., 415 F.2d 737, cert. den. 

90 S.Ct. 465, 396 U.S. 974, 24 L Ed.2d 443. 

Ark.—McGill v. State, 490 S.W.2d 449, 253 Ark. 1045. 
Or.—State v. Ford, 410 P.2d 223, 242 Or. 449. 

Such writings are admissible to show 
unusual misspellings , 77,5 and stylistic 
similarities , 7710 and are not beyond the 
realm of ordinary jurors . 7715 

77.5. U.S.— Hughes v. U.S., C.A.N.M., 320 F.2d 459, 
cert. den. 84 S.Ct. 483, 374 U.S. 966, 11 L.Ed.2d 
415—U.S. v. Pheaster, C.A.Cal., 544 F.2d 353, 
cert. den. 97 S.a 1118, 429 U.S. 1099, 51 L.Ed.2d 
546—U.S. v. Clifford, GA.P&., 704 F.2d 86. 

Approach as “approach” 

U.S.-U S. V. Larson, CA.Minn., 596 F.2d 759. 

77.10. Forensic linguistic analysis defined see the 
GJ.S. definition Forensic. 

Cursive correspondence 
U.S.-U.S. V. Clifford, C.APa., 704 F.2d 86. 
Identifying writer by internal patterns of writ¬ 
ing without aid of experts or computers 
U.S.—U.S. V. Clifford, C.A.Pa., 704 F.2d 86. 

77.15. U.S.-U.S. v. Clifford, C.A.Pa., 704 F.2d 86. 
Admissibility of expert or opinion evidence with respect 
to matters not within common knowledge of men of 
common education see infra § 858(2). 

78. N.Y.—People v Omard, 382 N.Y.S.2d 416, 86 
Misc.2d 151. 

Exemplars given before and after arrest 
Cal.—People v. Niyera, 105 CaLRptr. 345, 503 P.2d 
1353, 8 G3d 504. 

People v. Graves, 49 Cal.Rptr. 386, 411 P.2d 
114, 64 GA.2d 208, cert. den. 87 S.Ct. 175, 385 
U.S. 883, 17 L,Ed.2d 111. 

Or.—State v. Fisher, 410 P.2d 216, 242 Or. 419. 
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81. Ga.—Harrison v. State, 172 S.E2d 328, 120 Ga. 
App. 812. 

Ma—State v. Clark, 592 S.W.2d 709, cert den. 101 
S.a 132, 449 U.S. 847, 66 L.Ed.2d 57. 

Or.—State v. White, 477 P.2d 917, 4 OrApp, 151. 
Vt—State v. Woodmansee, 266 A.2d 448, 128 Vt. 467. 
Proof held sufficient 

U.S.—U.S. v. American Radiator & Standard Sanitary 
Corp., C.A.Pa., 433 F.2d 174, cert. den. 91 S.Ct. 
928, 929, three cases, 401 U.S. 948, 28 LEd.2d 
231—U.S. v. White, C.A.La., 444 F.2d 1274, cert, 
den. 92 S.Ct. 300, 404 U.S. 949, 30 LEd.2d 266. 
Ariz.—State v. Drevier, 483 P.2d 60, 14 ArizApp. 319. 
Ohio—State v. Lisiewski, 252 N.E2d 168, 20 Ohio St.2d 
20 . 

Proof held insufficient 

Pa.—Com. v. Zeid, 211 A.2d 285, 206 Pa.Super. 13. 
85. U.S.—U.S. v. American Radiator k Standard San¬ 
itary Corp., C.A.Pa., 433 F.2d 174, cert den. 91 
S.Ct. 928, 929, three cases, 401 U.S. 948, 28 
L.Ed.2d 231—U.S. v. White, C.A.La., 444 F.2d 
1274, cert den. 92 S.Ct. 300, 404 U.S. 949, 30 
L.Ed.2d 266. 

N.C.—State v. LeDuc, 291 S.E2d 607, 306 N.C. 62. 
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88 . U.S.-U.S.V. White, GA.La., 444 F.2d 1274, cert. 

den. 92 S.Ct. 300, 404 U.S. 949, 30 L.Ed,2d 266. 
91. U.S.—U.S. v. Minker, D.C.Pa., 197 F.Supp. 295. 
Md.—Green v. State, 329 A2d 731, 23 MdApp, 680. 

91.5. U.S.—U.S. v. McNeal, GA-Fla., 463 F.2d 1180. 

93.5. Mass.— Com. v. Camelio, 295 N.E2d 902, 1 
MassApp. 296. 
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Page 990 

93.10. N Y —People v. Hunter, 315 N.E2d 436, 34 
N Y.2d 432. 358 N.Y.S.2d 360. 

Continuous possession 

Fla—Wmcor v. Sute, 212 So.2d 42. 
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98. Cal.—People v Harm, 114 CaLRptr. 892, 39 
C.A 3d 965. 

99. III.—People v. Hibbler, 274 N.E2d 101, 1 Ill. 
App. 3d 263. 

Mich.—People v. Kennedy, 188 N.W.2d 140, 31 Mich. 
App. 538. 

1. Cal.—People v. Harris, 114 CaLRptr. 892, 39 
GA.3d 965. 

Iowa—State v Entsminger, 160 N.W.2d 480. 

La.—State *. Tarrance, 21l‘so.2d 304, 252 La. 396, 
cert. den. 89 S.G. 662, 393 U.S. 1038, 21 L.Ed.2d 
586 

Mich.—People v. Kennedy, 188 N.W.2d 14a 31 Mich. 
App. 533. 

Okl.—Stott v. State, Cr., 494 P.2d 678. 

Wash.—State v. Forbes, 445 P.2d 204, 74 Wash.2d 420. 

2. Mich.—People v. Kennedy, 188 N.W.2d 140, 31 

Mich.App. 538. 

3. Tex,—Montemayor v. State, Cr., 456 S.W.2d 126. 
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4. Fla.—Simmons v. State, App., 248 So.2d 229. 

§ 716. Persons 

8. La.—State v, Simms, 341 So.2d 874. 

N.C.—State v. Lee, 238 S.£2d 299, 293 N.G 570. 
Exhibition of women held error 
N.Y.—People v. Williams, 23 N.Y.S.2d 761, 260 App. 
Div. 1024, affd. 34 N.E2d 895, 285 N.Y. 728. 

Marking children as exhibits and parading them 
before jury box held improper 
NJ.—State v. Pickles, 218 A.2d 609, 46 NJ. 542. 

9.5. Cal.—People v. Jones, 9 CaLRptr. 508, 187 
GA.2d 335. 

11. Inspection by less than aH jurors improper 
Cal.—People v. Widener, 34 Cal.Rptr. 13a 220 CA.2d 
826. 

Hair 

Ala.—McDade v. State, Cr, 274 So.2d 89,49 Ala. App. 
533, certiorari denied 274 So.2d 93, 290 Ala. 369, 
cert, den. 94 S.Ct. 99,414 U.S. 872,38 LEd.2d 90. 

On cross-examination requiring witness* expo¬ 
sure of arm tatoo proper 

La.—State v. Bird, 302 So .2d 589. 

14. Me.-5tote v. Rowe, 238 A.2d 217. 

15. Mass.—Com. v. H&ppcie, 326 N.E2d 25, 3 Mass. 
App. 193. 

16. U.S.—U.S. v. Lowe, GA.N.M., 569 F.2d 1113, 
cert. den. 98 S.Ct 1507,435 US. 932, 55 LEd.2d 
529. 

Tex.—Jones v. State, 352 S.W.2d 270, 171 Tex.Cr.R. 

608—Sanders v. State, Cr„ 462 S»W,2d 3. 

16.5. Exhibition of other members of lineup 
Tex.—Wrenn v. State, Cr., 478 S.W.2d 98. 

, 19. Ala.—Hammonds v. State, Cr., 355 So.2d 759. 
Witness 

Wis.—Edwards v. State, 181 N.W.2d 383, 49 WiiJd 
105. 
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20. Cal.—People v. Wong, 111 CaLRptr. 314, 35 
GA.3d 812. 

La.—Sute v. Lindsey, 351 So.2d 1178. 

21. Ariz.—State v. Kelly, App., 595 P.2d 104a 122 
Ari2, 495. 

22. Denial not abuse of discretion, in other 
case 

N.J.—State v. Allen, 353 A.2d 546.139 NJ,Super, 285. 

23. La.—State v. Mitchell, 290 Sa2d 829. 
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24. I1L—People v. Giovanetti, 387 N.R2d 1071, 26 
IILDec. 241, 70 IU.App.2d 273. 

25. La.—-State v. Andrews, 369 So.2d 1049. 

28. Ala.—Frazier v. State, Cr., 301 So.2d 236, S3 
AkApp.492. 

Ariz.—State v. Kelly, App., 393 ?2d 1040, 122 Ariz. 
495. 

Fla.—Waddy v. State, App., 335 So.2d 477. 

Ga.—Huff v. State, 217 SX2d 187, 135 GaApp. 134— 
Hightower v. State, 224 S.R2d 842, 137 GaApp. 
790. 

BL-Peopk v. Evans, 184 N,R2d 836, 23 DL2d 194, 
cert. den. S3 S.a 738, 372 U.S. 922, 9 L.Ed.2d 
727. 

People v. Hearn, 345 N.R2d 733, 37 ULApp.3d 
206. 

N.C—State v. day, 218 S.R2d 187, 27 N.CApp. 118, 
review den. 220 S.R2d 331, 288 N.C 731. 

Old—Gist v. State, Cr., 509 P.2d 149. 

29. Ala.—Body v. State, Cr., 341 SoJd 744, writ den. 
Ex parte Body, 341 So.2d 748. 

Ark.—Vaughn v. State, 478 S.W.2d 759, 252 Ark. 260. 
Ga^—Hannah v. State, 188 S.R2d 401, 125 GaApp. 
596. ‘ 

HL—People v. White, 306 NJE.2d 660, 16 m.App.3d 
419. 

Ky.—Blackburn v. Com., 349 S.W.2d 835. 

La.—State v. Bradford, 298 So.2d 781, app. dism. 95 
S.a 1109, 420 U.S. 915, 43 L.Ed.2d 387. 

Masa.—Com. v. Perry, 329 N.R2d 150, 3 MassApp. 
308. 

Mb.—State v. Ross, App., 554 S.W.2d 522. 

N.C—State v. Foster, 239 S.E2d 449, 293 N.C 674. 
Tex.—Maxwell v. State, Cr., 362 S.W.2d 326— Salinas 
v. State, Cn, 363 S.W.2d 265—Crawford v. State, 
Cr., 412 S.W.2d 57. 

Utth—State v. Wilks, 474 P.2d 733, 25 Utah2d 22. 
Wash.—State v. Relax, 503 P.2d 1093, 7 WashApp. 
937. 

Surgical I n terve n tion 

Matt.—Com. v. Campbell, 376 N.R2d 872, 375 Mass. 
308. 

Com. v. Bertuzzi, 381 N.E2d 1312, 6 MassApp. 
937. 

30. DL—People v. Carpenter, 199 N.R2d 457, 49 
DLApp.2d 101—People v. Britt, 318 N.E2d 138, 
22 ELApp.3d 695. 
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3U. Ga.—Hannah v. State, 188 S.E2d 401, 125 
GaApp. 596. 

33. N.C— State v. Thomas, 201 S.E2d 201, 20 N.C 
App. 255, cert den. 202 S.E2d 277,284 N.C 632. 
35. Miss.—Tyson v. State, 112 So.2d 563, 237 Miss. 
149, 72 AJLR^d 1319. 

Pa.—Com. v. Glover, 401 A2d 779, 265 Pa.Super. 19. 
35. Idaho—State v. Wendler, 360 P.2d 697, 83 Idaho 
213. 

No foendatioa laid 

UA—Brown v. VS, CAKan., 356 F.2d 230. 

37. Kan.—State v. Wilson, 524 P.2d 224, 215 Kan. 
437. 

Tex.—Lorraine v. State, 294 S.W.2d 842, 163 Tex.Cr. 
555. 

Ma—CJ jS. dtad la State v. Muck, 448 S.W.2d 879, 
887, cert den. 90 S.a 1842, 398 US. 938, 26 
L.Ed.24 271. 

Diecretioo held not abused; admission by coun¬ 
sel 

(1) UA.—Riven v. U.S., CAAlaska, 270 F.2d 435, 
cert. den. 80 SXX 674, 362 US 920, 4 L.Ed.2d 740. 
Man—Com v. MacDonald, 333 N.E2d 189, 368 
Man. 395. 

35. IE—People v. Smith, 275 N.E2d 268, 1 111 
AppJd 518. 

40. Midu—People v. Barhat 212 N.W^d 318, 49 
MkhApp.519. 


Parts held admissible 

(1) 11L—People v. Henenberg, 302 N.E2d 27, 55 
H1.2d 5, app. after remand 346 N.E2d 11, 37 IHApp.3d 
464. 

(7) Colo.—Gass v. People, 493 P.2d 654, 177 Colo. 
232. 

(9) Skin. 

N.C—State v. Williams, 193 S.E2d 452, 17 N.CApp. 

39, 194 S.E2d 155, 282 N.C 675. 

Scrapings taken from accused’s fingernails 
N.Y.—People v. Buford, 324 N.Y.S.2d 100, 37 AD.2d 
38. 
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42. Mich.—People v. Kozlow, 196 N.W.2d 792, 38 
Mich.App. 517. 

Chain of custody established 

Torn.—State v. Goodman, Cr.App., 643 S.W.2d 375. 
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47. Ga.—Joseph v. State, 254 S.E2d 383, 149 Ga. 
App. 296. 

49. Ga.—Burton v. State, 131 S.E.2d 579, 107 Ga. 
App. 792. 

55. Ga.—Brantley v. State, 172 S.E2d 852, 121 Ga. 
App. 79. 

§ 718. In General 
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65. U.S.—U.S. v. Rodriguez, CAFla., 509 F.2d 1341 
Cal.—People v. Marsh, 26 CaLRptr. 300, 376 P.2d 300, 
58 C2d 731 

D.C.—Baber v. U.S., C.A., 324 F.2d 390, 116 U.S.App. 
DC 358, cert. den. 84 S.a 1139, 376 U.S. 971 12 
L.Ed2d 86. 

Ill—People v. Bryant, 343 N.K2d 617, 36 IlLApp.3d 
298. 

Ind.—Madison v. State, 269 N.E2d 164, 256 Ind 353. 
Iowa-State v. Rush, 242 N.W.2d 313. 

Kan.—State v. Ralls, 533 P.2d 1294, 216 Kan. 691 
La.—State v. Raymond, 245 So2d 335, 258 La. 1, app. 
dism., cert. den. 92 S.Ct. 101, 404 U.S. 805, 30 
LEd.2d 38—State v. Wilkerson, 259 So2d 871, 
261 La. 342. 

Me.—State v. Hudson, 325 A.2d 56. 

Mass.—Com. v. Fiore, 308 N.E2d 901 364 Mass. 819. 
Mich.—People v. Hagle, 242 N.W.2d 27, 67 Mich.App. 
608. 

Ohio-State v. Lewis, 258 N.E2d 445, 22 Ohio SL2d 
125, cert. den. 91 S.a 359, 400 U.S. 959, 27 
L.Ed.2d 268. 

Old.—Wadley v. State, Cr., 553 Pld 520. 

Or.—State v. Emery, 480 P.2d 445, 4 Or App. 527, app. 

after remand 495 P.2d 308, 8 OrApp. 630. 

Pa.—Com. v. Johnson, 193 A.2d 833, 201 Pa.Super. 
448. 

Pointing v to object rather than using words as 
hearsay 

U.S.—U.S. V. Ross, CA.N.Y, 321 F.2d 61, cert den. 
84 S.a 170, 175, 375 U.S. 894, 11 L.Ed2d 123. 

Similar definit ions 

Alaska—PH. v. State, 504 P.2d 837. 

Cal—People v. Parker, 63 CaLRptr. 413, 255 CA2d 
664. 

Ind.—Starkey v. State, 361 N.E2d 902, 266 Ind. 184. 
“Indirect" or “obscured" hearsay 
Iowa—State v. Judkins, 242 N.W.2d 266. 

66k U.S.-U.S. v. Blair, CA.Pa., 456 F.2d 514. 
Ala.—Bliley v. State, 160 So.2d 507, 42 AlaApp. 261. 
Alaska-State v. Parks, 437 P2d 642, 37 A.L.R.36 605. 
Ark.—Nail v. State, 509 S.WJd 826, 256 Aik. 613. 
m.— People V. Turner, 235 N.E2d 317, 91 IUAppJd 
436—People v. Jones, 329 N.E2d 855. 28 HI 
App.3d 896. 

Ind.—Maddix v. State, 235 N.E2d 475, 250 Ind. 261— 
Jethroe v. State, 319 N.E2d 133, 262 Ind. 505. 
Kan.—State v. Cruitt, 436 P.2d 87a 200 Kan. 372. 
La.—State v. Millet, 356 Sa2d 138a 
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Md—Johnson v. State, 206 A.2d 138, 237 Md. 283. 

WUkins v. State, 273 A2d 236, 11 Md.App. 113. 
Mo.—State v. Harris, App., 571 S.W.2d 443. 

N.C.—State v. Guffey, 134 S.E2d 619, 261 N.C 322. 
State v. Humphrey, 184 S.E2d 902, 13 N.CApp. 
138—State v. Allen, 188 S.E2d 568, 14 N.CApp. 
485. 

Okl.—Sevier v. State, a, 355 P.2d 1018—Wing v. 
State, Cr., 490 P.2d 1376, cert den. 92 S.a 1772, 
406 U.S. 919, 32 LEd.2d 119. 

Pa.—Com. v. Peny, 407 A.2d 867, 268 Pa.Super. 136. 

R. I.—State v. Angell 405 A2d 10, 122 R.I. 160. 
Tenn,—Laird v. State, Cr.. 565 S.W.2d 38. 

Similar definitions 

U.S.—U.S. v. Pickle, CAAla., 424 FJd 528. 

Caffey v. Swenson, D.CMo., 312 F.Supp. 1321 
Conn.—State v. Speziale, CirAD., 174 A2d 459, 22 
Conn.Sup. 443, 1 pmaCir. 83. 

HI.—People v. Carpenter, 190 N.E2d 738,28 D1.2d 116. 
Ind.—Roberts v. State, 375 N.E2d 215, 268 Ind. 348. 
Iowa—State v. Tharp, 138 N.W.2d 78, 258 Iowa 224- 
State v. Grady, 183 N.W.2d 707. 

Kan.—State v. Carson, 533 P.2d 1341 216 Kan. 711. 
La.—State v. Launey, 335 So.2d 435. 

Md.—Quiles v. State, 243 A.2d 661, 4 MdApp. 354— 
Mutyambizi v. State, 363 A2d 511, 33 MdApp. 
55. 

Mich.—People v. Solomon, 209 N.W.2d 257, 47 Mich. 

App. 208, app. gr. 214 N.W.2d 60, 391 Mich. 767. 
Mont—State v. Newman, 513 P.2d 258,162 Mont 450. 
Nev.—Deutscher v. State, 601 P.2d 407, 95 Nev. 669. 
N.C—State v. FrizzeUe, 119 SH.2d 176, 254 N.C 457. 
Okl.—Lewis v. State, Cr., 574 P.2d 1063. 

Or.—State v, Christensen, 474 P.2d 781 3 OrApp. 441 
Tex.—McKnight v. State, Cr., 399 S.W.2d 552-Salas v. 
State, a, 403 S.W.2d 440. 

Wash.—State v. Lane, 484 P.2d 431 4 WashApp. 745. 
Opportunity for cross-examination as test 

(2) Id—People v. Cook, 211 N.E2d 374, 33 I11.2d 
363. 

People v. Harden, 320 N.R2d 587, 24 HlApp.3d 
304. 

Me.—State v. Rines, 269 A2d 9. 

(3) Other matters. 

U.S.—FlewaUen v. Faulkner, CA.Ind., 677 F.2d 610, 
cert den. 103 S.a 214, 459 U.S. 908, 74 L.Ed.2d 
170. 

Ala.—Bush v. State, 209 Sold 416, 282 Ala. 134. 
Fla.—State v. Barnes, App., 280 So.2d 46. 

Ga.—Gibson v. State, 280 S.E2d 900, 158 GaApp. 501. 
I1L—People v. Carpenter, 190 N.R2d 738,28 IU.2d 116. 
People v. Cooper, 308 N.E2d 250, 17 niApp.3d 
505. 

Ind—Thurston v. State, 472 N.E2d 198. 

Lloyd v. State, 335 N.E2d 231 166 IndApp. 
248. 

N.C—State v. Satterfield, 218 S.R2d 504, 27 N.CApp. 
270. 

S. C—State v. James, 179 S.R2d 41, 255 S.C 365. 
Tex.—Anzaldua v. State, Cr., 502 $.W.2d 19. 

Distinguished from evidence competent prima 
facie 

N.Y.—People v. Oakley, 270 NJB.2d 318, 28 N.Y.2d 
309, 321 N.Y.S.2d 596. 

page 995 

67. La.—State v. Hayes, 306 So.2d 70S. 

Mo.—Sate v. Healey, App., 562 S.Wld 118. 

Okl.— White v. Sate, Cr., 572 PJd 569. 

Or.—Sate v. Poole, 572 P.2d 32a 31 OrApp. 925. 
Evidence held inadmissible as hearsay 
U.S.—U.S. v. Gloria, CATex., 494 F.2d 477, reh. den. 
496 F.2d 878, cert den. 95 S.Ct. 306,419 U.S. 995, 
42 LEd2d 267. 

Colo.—People v. MUler, 534 P.2d 1218, 188 Colo. 400. 
Conn.—Sate v. Whiteside, 169 A.2d 26a 148 Conn. 
208, cert. den. 82 S.a 52, 368 U.S. 83a 7 L.Ed.2d 
33. 
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State v. Creed, Cir.A.D., 200 A.2d 551, 2 Conn 
Cir. 435. 

0*.—Freeman v. State, 213 S.E.2d 643, 233 Ga. 745. 
Ill—People v. Trotter, 326 N.R2d 524, 27 IU.App.3d 
136. 

Iowa—State v. Menke, 227 N.W.2d 184. 

Mass.—Com. v. Watson, 388 N.R2d 680, 377 Mass. 
814. 

Mich.—People v. Filip, 228 N.W.2d 464, 58-Mich.App. 
564. 

Mo.—State v. Hall, App., 508 S.W.2d 200. 

N.Y.—People v. Arroyo, 388 N.R2d 342, 46 N.Y.2d 
928, 415 N.Y.S.2d 205. 

N.C—State v. Murchinson, 249 S.E2d 871, 39 N.C. 
App. 163. 

Tex.— Shappley v. State, Cr., 520 S.W.2d 766. 

W.Va.—State v. Dudick, 213 S.R2d 458, 158 W.Va. 
629. 

Error where no direct examination 

Del—Huggins v. State, 337 A.2d 28. 

The hearsay rule is grounded on the 
notion that untrustworthy evidence 
should not be presented to the triers of 
feet 67 * 1 

67.1. U.S.—Chambers v. Mississippi, Miss., 93 S.Ct 
' 1038, 410 U.S. 284, 35 L.Ed2d 297. 

Ind.—Turentine v. State, 384 N.E.2d 1119, 179 Ind. 
App. 161. 

Constitutionality of a statute permit¬ 
ting introduction of hearsay depends 
on whether there appears to be a suffi¬ 
cient guarantee of trustworthiness to 
warrant acceptance of such evidence in 
Heu of calling original declarant . 67 - 5 

67.5. U.S.—U.S. v. Calegro De Lutro, D.C.N.Y., 309 
F.Supp. 462. 

Not deprived of fundamental fairness 

U.S.—US. ex rel. Serrano v. Smith, D.C.N.Y., 394 
F.Supp. 391. 

68 . U.S.—Moore v. U.S., Tex., 97 S.Ct 29, 429 U.S. 
20, 50 L.Ed.2d 25, on remand 546 F.2d 657. 
U.S. v. Frattini, C.A.N.Y., 501 F.2d 1234. 
Caffey v. Swenson, D.GMo., 312 F.Supp. 1322. 
Ala.—McPhearson v. State, 125 SoJ2d 709, 271 Ala. 
533—Seals v. State, 213 So.2d 645, 282 Ala. 386. 
Berry v. State, Cr., 241 So.2d 336, 46 Ala.App. 

, 308—Walton v. State, Cr., 261 So.2d 438, 48 Ala. 
App. 19. 

' Alaska—Jefferson v. City of Anchorage, 374 P.2d 241- 
State v. Parks, 437 P.2d 642, 37 A.L.R.3d 605- 
Burkholder v. State, 491 P.2d 754—Beavers v. 
State, 492 P.2d 88. 

Ariz.—State v. Evans, 356 P.2d 1106, 88 Ariz. 364- 
State v. Galvan, 495 P.2d 442, 108 Ariz. 212—State 
v. Ceja, 546 P.2d 6,113 Ariz. 39, app. after remand 
566 P.2d 1274, 115 Ariz. 413, cert. den. 98 S.Ct 
333, 434 U.S. 975, 54 LEd.2d 467. 

Ark.—Lee v. State, 571 S.W.2d 603, 264 Ark. 384— 
Redman v. State, 580 S.W.2d 945, 265 Ark. 774. 
Cal.—People v. Petersen, App., 10 CaLRptr. 276—Peo¬ 
ple v. Holford, 45 CaLRptr. 167, 403 P.2d 423, 63 
Q.2d 74—People v.* Coleman, 80 CaLRptr. 920,459 
P.2d 248, 71 C2d 1159. 

Colo.—Isbell v. People, 405 P.2d 744, 158 Colo. 126. 
Conn.—State v. Hooper, Cir.A.D., 209 A2d 539, 3 
Conn.Cir. 143. 

D.G—Jones v. U.S. GA., 383 F.2d 296, 128 U.SApp. 
D.G 36. 

FIs.—Griffin v. State, App., 280 So2d 476—Jones v. 
State, App., 256 So^d 46—Horn v. State, App., 
298 So.2d 194—PickreD v. State, App., 301 So.2d 
473—Angel-v. State, App., 305 Sold 283—Pitts v. 
State, App,, 307 So.2d 473, cert dism. 96 S.Ct 302, 
423 U.S. 918, 46 L.E<L2d 273. 

Ga.—Cash v. State, 164 S.R2d 558, 224 Ga. 798—De- 
Freese v. State, 208 S.R2d 832, 232 Ga. 739. 

Green v. State, 155 S.E2d 655, 115 GaApp. 
685-Garrison v. State, 178 S.E2d 744, 122 Ga. 


App. 757—State v. Humphrey, 184 S.R2d 902, 13 
N.GApp. 138—Becton v. State, 213 S.E.2d 195, 
134 Ga.App. 100. 

Hawaii—State v. Bannister, 594 P.2d 133, 60 Haw. 658. 
Idaho—State v. Powers, 537 P.2d 1369, 96 Idaho 833, 
cert. den. 96 S.Ct. 881, 423 U.S. 1089, 47 LEd.2d 
99. 

Ill.—People v. Lampkms, 328 N.R2d 100, 28 IlLApp.3d 
246—People v. Cole, 329 N.R2d 880, 29 IlLApp.3<i 
369. 

Ind.—Poison v. State, 207 N.R2d 638, 246 Ind. 674- 
Dell v. State, 231 N.R2d 522, 249 Ind. 231—Cain 
v. State, 300 N.R2d 89, 261 Ind. 41. 

Iowa—State v. Pletka, 310 N.W.2d 525. 

Ky.—Hodges v. Com., 473 S.W.2d 811—Grider v. 
Com., 479 S.W.2d 11. 

La.—State v. Chalaire, 207 So.2d 767, 251 La. 984- 
State v. Wilkerson, 259 So.2d 871, 261 La. 342- 
State v. Green, 296 So 2d 290—State v. Murphy, 
309 So.2d 134. 

Me—State v. Howard, 405 A2d 206. 

Md.—Frey v. State, 237 A.2d 774, 3 Md.App. 38—Ear¬ 
ly v. State, 282 A.2d 154, 13 Md.App. 182, 
Mass.—Com. v. Subilosky, 224 N.R2d 197, 352 Mass. 
153. 

Mich.—People v. Osgood, 180 N.W.2d 640, 24 Mich. 
App. 705. 

Minn.—City of Fairmont v. Sjostrom, 157 N.W.2d 849 
280 Minn. 87. 

Miss.—Caldwell v. State, 194 So.2d 878. 

Mo.—State v. Degraffenreid, 477 S.W.2d 57. 

Miss.—Ford v. State, 226 So.2d 378. 

Mont.—State v. Campbell, 582 P.2d 783, 178 Mont 15. 
Neb.—State v. Klutts, 284 N.W.2d 415, 204 Neb. 616. 
N.J.—State v. Thomas, 401 A.2d 693, 168 NJ.Super. 
10 . 

N.M.—State v. Alberts, App., 457 P.2d 991, 80 N.M. 
472. 

N.Y.—People v. Colascione, 238 NJE2d 699, 22 N.Y.2d 
65, 291 N.Y.S.2d 289. 

People v. Clegg, 236 N.Y.S.2d 7, 18 A.D.2d 
694—People v. Taylor, 359 N.Y.S.2d 313, 45 
A.D.2d 953. 

People v. Page, 222 N.YA2d 450, 32 Misc.2d 
179. 

N.C.—State v. Cannon, 159 S-E2d 505, 273 N.C. 215. 
State v. Hutson, 179 S.R2d 858, 10 N.GApp. 
683—State v. Humphrey, 184 S.E2d 902, 13 N.C. 
App. 138. 

N.D.—State v. Folk, 278 N.W.2d 410. 

Ohio—State v. Perryman, 358 NE.2d 1040, 49 Ohio 
St.2d 14, 3 0.0.3d 8. Cert gr. 98 RCt. 3136, 438 
U.S. 911, 57 L.Ed.2d 1156. 

Old.—Frazier v. State, Cr., 488 P.2d 613—Edmondson 
v. State, Cr., 532 P.2d 81. 

Or.—State v. Tracy, 425 P.2d 171, 246 Or. 349. 

State v. Emery, 480 P.2d 445, 4 Or.App. 527, 
app. after remand 495 P.2d 308, 8 OtApp. 630. 
Pa.—Com. v. Maybee, 239 A.2d 332, 429 Pa. 222— 
Com. v. Whitner, 281 A.2d 87a 444 Pa. 556. 

Com. v. DiSilvio, 335 A.2d 785, 232 Pa.Super. 
386. 

S.C.—State v. Swilling, 155 S.R2d 607, 249 S.C. 541, 
cert. den. 88 S.Ct. 806, 389 U.S. 1055, 19 L.Ed.2d 
853. 

Term,—Pruitt v. State, 393 S.W.2d 747, 216 Term. 686. 
Phipps v. State, 474 S.W.2d 154,4 Tenn.Cr.App. 
511—CorreD v. State, 475 S.W.2d 209, 4 Tenn.Cr. 
App. 676. . * 

Tex.—Chapman v. State, 343 S.W.2d 459, 171 Tex. 
Cr.R. 3—McGee v. State, Cr., 473 S.W.2d 11- 
Vines v. State, Cr., 479 S.W.2d 322—Dalton v. 
State, Cr., 516 S.W.2d 937. 

Vt-State v. Ovitt, 229 A.2d 237, 126 Vt. 320. 

Va.—Jones v. Com., 117 S.E2d 67, 202 Va. 236. 
Wash.—State v. Schrager, 442 ?2d 1004, 74 Wash 2d 
75. 

Wis.—Virgil v. State, 267 N.W.2d 852, 84 Wis,2d 166. 

Reasons for rale 

(2) D.G—U.S, v. Lynch, C.A., 499 F.2d 1011, 163 
U.S.App.D.G 6. 

Mo.—State v. Robinson, 484 S.W.2d 186. 
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Utah—State v. Sanders, 496 P.2d 270, 27 Utah2d 354. 

(3) U.S.—Douglas v. State of Ala., 85 S.Q. 1074,380 
U.S. 415, 13 L.Ed 2d 934 Anderson v. U.S., W.Va., 94 
S.Ct. 2253, 417 U.$. 211, 41 L.Ed.Zd 20. 

U.S. v. Milano, C.A.C 0 I 0 ., 443 F.2d 1022, cert, 
den. 92 S.Ct. 294, 404 U.S. 943, 30 L.Ed.2d 258. 
Ala.—Morrow v. State, Cr., 261 So.2d 72, 47 AlaApp. 
734. 

Colo.—Fernandez v. People, 490 P.2d 690, 176 Colo. 
346. 

Fla.—Webb v. State, App., 253 So.2d 715. 

Ill.—People v. Carpenter, 190 N.R2d 738,28 IU.2d 116. 
People v. Burks, 245 N.E2d 120, 105 DLApp.2d 
111 

Ind.—Skaggs v. State, 220 N.E2d 528, 247 Ind. 639. 
Kan.—State v. Hale, 485 P.2d 1338, 207 Kan. 446. 
La.—State v. Raymond, 245 So. 2d 335, 258 La. 1, app. 
dism., cert den. 92 S.Ct 101, 404 U.S. 805, 30 
L.Ed.2d 38. 

Mich.—People v. Rea, 195 N.W.2d 809, 38 MicbuApp. 
141. 

Nev.-Deutscher v. State, 601 P.2d 407, 95 Nev. 669. 
Or.—State v. Kendrick, 398 P.2d 471, 239 Or. 512. 
Pa.—Com. v. Dugan, 381 A.2d 967, 252 Pa.Super. 377. 
Vt.—State v. Ovitt, 229 A.2d 237, 126 Vt. 320. 

(4) Pa.—License of Jacobs, 34 D. A C.2d 45. 

(5) U.S.—U.S. v. Consolidated Laundries Corp., GA. 
N.Y., 291 F.2d 563—Cannady v. U.S., C.A., 351 F.2d 
796. 122 U.S.App.D.C. 99. 

U.S. v. Thomsen, D.GCal., 281 F.Supp. 598. 
Hawaii—State v. Leong, 465 P.2d 56a 51 Haw. 581. 
III.—People v. Townsend, 365 N.R2d 110, 7 IlLDec. 
825, 47 IlLApp.3d 789. 

Others* opinions, etc. 

U.S.—Paschal v. U.S., C.A.Fla., 306 F.2d 398. 

Miss.—White v. State, 306 So.2d 299, app. after remand 
330 So.2d 877. 

Declarations of belief or memory as not admis¬ 
sible 

Cal.—People v. Hamilton, 13 CaLRptr. 649, 362 P.2d 
473, 55 G2d 881, 

Statements to officers 

Ill.—People v. DeBerry, 211 N.E2d 26, 62 Ifl.App.2d 
323. 

La.—State v. Fmley, 275 So.2d 762. 

’'Miss.—Roberson v. State, 185 So,2d 667—Ratcliff v. 
State, 308 So.2d 225, 

N.C.—State v. Perry, 144 S.E2d 591, 265 N.C. 517. 
Wash.—State v. Pendleton, 508 P.2d 179, 8 Wash.App. 
573. 

“Truth drugs’* 

Pa.—Com. v. White, 414 A.2d 391, 271 Pa.Super. 552. 
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69. U.S.—Government of Virgin Islands v, Dycbes, 
GA.Virgin Islands, 507 F.2d 106, cert. den. 95 
S.Ct 1579, 421 U.S. 917, 43 L.Ed.2d 783. 

Ill.—People v. Was, 318 N.R2d 309, 22 IH.App.3d 859. 
N.C—State v. Jackson, 215 S.R2d 123, 287 N.C. 470, 
app. after remand 226 S.R2d 543, 30 N.GApp. 
187. 

Tex.—Lumpkin v. State, Cr., 524 S.W.2d 302. 

69.5. U.S.—U.S. v. Orillo, GA.N.Y., 499 F.2d 872, 
cert. den. 95 S.Ct 638,419 US. 1056, 42 EEd.2d 
653. 

D.G—U.S, v. Wright, GA., 489 F.2d 1181, 160 U.S. 
App.D.G 57. 

N.M.—State v. Self, App., 536 P.2d 1093, 88 N.M. 37. 
Tex,—Urban v. State, Cr„ 387 RWJd 396. 

Vt.—State v. Kerwin, 340 A^d 45, 133 Vt 391. 

No probative value 

Tex.—Ex parte Clark, 299 S,W.2d 128, 164 Cr, 385, 
cert. den. 77 S.Ct 1299, 354 US. 913, 1 LEd,2d 
1429—Pitcock v. State, 324 $.W.2d 866, 168 Tex. 
Cr.R. 223—Salas v. State, Cr. 403 S.W2d 440— 
Mendoza v. State, Or., 522 S.W.2d 898. 

Mo.—State v. Kirkland, 471 S.W.2d 191. 
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It was been held that there is no 
authority for the proposition that a 
more stringent hearsay rule must be 
applied in criminal than in civil 
cases . 4910 

<9.10. US—U.S. v. Williams. GA.Tex., 447 F.2d 
1285, cert. den. 92 S.Ct. 1168, 405 U.S. 954, 31 
LEdJd 231, reh. den. 92 S.Ct. 1308, 405 U.S. 
1048, 31 LEd.2d 591. 

70. U.S—U.S. v. Pacelli, C.A.N.Y., 491 F.2d 1108, 
cert. den. 95 S.Ct. 43, 419 U.S. 826, 42 L.Ed.2d 
49, app. after remand 521 F.2d 135, cert. den. 96 
S.Q. 1106, 242 U.S. 911, 47 LEd.2d 314. 

Ala.—Hargrove v. State, Cr.App., 368 So.2d 335. 
Ohio—State v. Tuns, 224 N.E2d 348, 9 Ohio St.2d 136. 
Pa.—Con. v. McCloud, 322 A.2d 653, 457 Pa. 310. 
70.5. ni.— People v. Coagan, 328 N.E.2d 917, 28 
IU.App.3d 634. 

71. US.—U.S. v. Murray, C.A.N.Y., 297 F.2d 812, 
cert. den. 82 S.Q. 845, 369 U.S., 828, 7 LEd.2d 
794—U^. v. Barash, C.A.N.Y., 365 F.2d 395, 
app. after remand 412 F.2d 26, cert. den. 90 S.Ct. 
86, 396 U.S. 832,24 L.Ed.2d 82—U.S. v. Catanza- 
ro, GA.NJ., 407 F.2d 998. 

Ala.—Thornton v. State, Cr.App., 369 So.2d 63. 
Alaska—Beavers v. State, 492 P.2d 88. 

Ark.—Courtney v. State, 480 S.W.2d 351,252 Ark. 620. 
Cola—Garrison v. People, 408 P.2d 60, 158 Colo. 348. 
Fla.—Walker v. State, App., 273 So.2d 137. 

Ga—Kennemore v. State, 153 S.E.2d 307, 223 Ga. 41. 
Martin v. State, 115 S.E2d 859, 102 Ga.App. 
216—Johnson v. State, 204 S.E2d 302, 130 Ga. 
App. 704. 

Ind—Harvey v. State, 269 N.E2d 759, 256 Ind. 473— 
Henderson v. State, 286 N.E2d 398, 259 Ind. 248. 
Kan.—State v. King, 557 P.2d 1262, 221 Kan. 69. 
La.—State v. Henderson, 221 So.2d 480, 253 La. 981. 
Md—Forrester v. State, 167 A.2d 878, 224 Md. 337. 
N.M.—State v. Self, App., 536 P.2d 1093, 88 N.M. 37. 
N.Y.—People v. Altintop, 211 N.Y.S.2d 756, 13 A.D.2d 
508-People v. Yore, 320 N.Y.S.2d 601, 36 A.D.2d 
818. 

N.G—State v. Forehand, 194 S.E2d 157, 17 N.GApp. 

287, cert. den. 194 S.E2d 635, 283 N.G 107. 
Okl.—Cox v. State, Cr., 551 ?2d 1125. 

Wyo.—Jarrett v. State, 500 P.2d 1027. 

Statutory change in rale held invalid 
U.S.—Government of Virgin Islands v. Pondt, C. A.Vir¬ 
gin Islands, 456 F2d 679. 

Not barred by confrontation clause 

D.G—U.S. v. Yates, GA. 524 F.2d 1282, 173 U.S.App. 
D.C 308. 

Statement! made by accomplice 

OkL—Murray v. State, Cr., 562 P.2d 1157. 

A lay witness should not be permit¬ 
ted to base his testimony on books and 
written materials read by him . 71,3 

7L 5. Ind.—Pennebaker v. State, 270 N.E2d 756, 256 
Ind. 524. 

Tex.—Lumpkin v. State, Cr., 524 $.W.2d 302. 

page 997 

72. U.S.—Sanchez v. U.S., GAMinn., 293 F.2d 260. 

73. U^.—U.S. v. Allsup, GAJowa, 485 F.2d 287. 
Ark.—Petty v. State, 411 S.W,2d 6, 241 Ark. 911. 
Ky.—Pankey v. Com., 485 S.W.2d 513. 

N.G—State v. Fountain, 191 S.E2d 674, 282 N.G 
58—State v. Foster, 192 S.E2d 320, 282 N.G 189, 
app. after remand 200 SE.2d 782, 284 N.G 259. 
733. US—US. v. Johnson, GA-La,, 427 F.2d 957. 
Ala—NikoHc v. State, CrApp., 384So.2d 1141, pet. for 
writ stricken. Sup., 384 So.2d 1151. 

CaL—People v. Lane, 16 CaLRptr. 801, 366 P.2d 57,56 
G2d 773. 

Ind.—Thompkins v. State, 383 N.E2d 347, 270 Ind. 
163. 


Ky.—Phillips v. Com., App., 600 S.W.2d 485. 

La.—State v. Arbuthnot, 367 So.2d 296. 

Md—Mutyambizi v. State, 363 A.2d 511, 33 Md.App. 
55. 

Mass.—Com. v. Saarela, 383 N.E2d 501, 376 Mass. 
720. 

Minn.—State v. Currie, 143 N.W.2d 58, 274 Minn. 160. 
Miss.—Ratcliff v. State, 308 So.2d 225. 

Mo.—State v. Favell, App,, 536 S.W.2d 47. 

N.M.—!State v. Davis, App., 591 P.2d 1160, 92 N.M. 
563. 

S.D—State v. Adkins, 225 NW.2d 598, 88 S.D. 571. 
Tex.—Morgan v. State, Cr„ 519 S W.2d 449. 
Narrative to witness by third person 
Colo.—Edwards v. People, 418 P.2d 174, 160 Colo. 395. 
Mass.—Com. v. O’Connor, 387 NE2d 190, 7 Mass. 
App. 314. 

N.Y.—People v. Streeter, 413 N.Y.S.2d 690, 67 A.D.2d 
877. 

73.10. U.S.—U.S. v. Johnson, C.A.Tex., 439 F.2d 
885, cert. den. 92 S.Ct. 213, 404 U.S. 880, 30 
L.Ed.2d 161. 

Ariz.—State v. Loftis, 363 P.2d 585, 89 Ariz. 403. 
Cal.—People v. Ireland, 75 Cal.Rptr. 188, 450 P.2d 580, 
70 C.2d 522. 

People v. Burks, 22 Cal.Rptr. 414, 204 C.A.2d 
494—People v. Putty, 59 Cal.Rptr. 881, 251 C.A.2d 
991. — 

D.G—U.S. v. Brown, GA., 490 F.2d 758, 160 U.SApp. 
D.G 190. 

Fla.—Dykman v. State, App., 300 So.2d 695, cert. den. 

95 S.Ct. 774, 419 U.S. 1105, 42 L.Ed.2d 800. 
Ga.—Roger v. State, 162 S.E.2d 411, 224 Ga. 436. 
Ill.—People v. Payton, 218 N.E2d 518, 72 Ill.App.2d 
240-People v. Rice, 282 N.E.2d 526, 5 Ill.App.3d 
18. 

Ind.—Steiner v. State, 267 N.E.2d 370 256 Ind. 189— 
Easton v. State, 280 N.E2d 307, 258 Ind. 204. 
Iowa—State v. Evans, 169 N.W.2d 200—State v. Kel¬ 
sey, 201 N.W.2d 921. 

Ky.—Galloway v. Com., 374 S.W.2d 835. 

La.—State v. Ricks, 138 So.2d 589, 242 La. 823-State 
v. Freeman, 160 So.2d 571, 245 La. 665. 

Mass.—Com. v. Hosey, 359 N.E2d 1316, 5 MassApp. 
138. 

Mich—People v. Lee, 218 N.W.2d 655, 391 Mich. 618. 
People v. Grimmett, 183 N.W.2d 839, 27 Mich. 
App. 509, affd. and remd. 202 N.W.2d 278, 388 
Mich. 590. 

Mo.—State v. Bollinger, App., 550 S.W.2d 214. 

NJ.—State v. Robinson, 352 A.2d 587, 139 NJ.Super. 
59. 

N.Y.—People v. Entrialgo, 245 N.Y.S.2d 850, 19 
A.D.2d 509, affd. 199 N.E.2d 384, 14 N.Y.2d 733, 
250 N.Y.S.2d 293 People v. Marotta, 257 N.Y.S.2d 
365, 23 A.D.2d 622—People v. Smith, 272 N.Y. 
S.2d 174, 26 A.D.2d 588. 

N.G—State v. Guffey, 134 S.E2d 619, 261 N.G 322. 
State v. Clontz, 170 S.E.2d 624, 6 N.GApp. 
587—State v. Penley, 170 S.E2d 632, 6 N.GApp. 
455. 

Or.—State v. Dickson, 415 P.2d 739, 244 Or. 114. 
Pa—Com. v. Scarles, 285 A.2d 179, 445 Pa. 240. 
Tex—Haynes v. State, Cr., 482 S.W.2d 191. 

Wash.—State v. Murphy, 500 P,2d 1276, 7 Wash.App. 
505. 

73.15. U.S.—U.S. v. Watkins, C.A.I1L, 369 F.2d 170, 
cert. den. 87 S.Ct 1026, 386 U.S. 960, 18 LEd.2d 
110 . 

Fla.—Cox v. State, App., 219 So.2d 762, app. after 
remand 243 So.2d 611 

Ill—People v. Vandiver, 283 N.E2d 681,51 D1.2d 525. 
People v. Field, 299 N.E2d 754, 13 IllApp.3d 

74. 

Kan.—State v. Thompson, 558 P.2d 93, 221 Kan. 176. 
Mass.—Com. v. Pleasant, 315 N.E2d 874, 366 Mass. 
100 . 

Mich—People v. Harmon, 212 N.W.2d 278, 49 Mich. 
App. 546. 

Miss—Ford v. State, 218 So.2d 731. 
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Okl—Puckett v. State, Cr., 363 P.2d 953—Garcia v 
State, Cr., 501 P.2d 1128. 

S.D.—State v. Means, 276 N.W.2d 699. 

Tex—Dalton v. State, Cr., 516 S.W.2d 937. 

73.20. U.S.—U.S. v. Ettorre, D.C.Pa., 387 F.Supp. 
582. 

Cal—People v. Lew, 69 Cal.Rptr. 102, 441 P.2d 942,68 
C.2d 774. 

Ind—Haskett v. State, 386 N.E.2d 1012, 179 Ind.App. 
655. 

Iowa—State v. Evans, 169 N.W.2d 200—State v. Jen¬ 
sen, 189 N.W.2d 919 
Ky.—Salisbury v. Com., 417 S.W.2d 244. 

Third party statement concerning declaration by 
defendant 

Mass.—Com. v. De Christoforo, 277 N.E2d 100, 360 
Mass. 531. 
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73.25. U.S—Sica v. U.S., GA.Cal., 325 F.2d 831, 
cert, den 84 S.Ct. 970, 376 U.S. 952, 11 LEd.2d 
972—U.S. v. Hoffa, C.A.Tenn., 349 F.2d 20, affd. 
87 S.Ct. 408, 385 U.S. 293, 17 L.Ed.2d 374, reh. 
den. 87 S.Ct. 970, three cases, 971, 386 U.S. 940, 
951, 17 LEd.2d 880—U.S. v. Binder, GA.N.Y., 
453 F.2d 805, cert. den. 92 S.Q. 2458, two cases, 
2469, 407 U.S. 920, 32 L.Ed.2d 805, reh. den. 93 
S.Q. 103, 409 U.S. 899, 34 LEd.2d 158, and 93 
S.Q. 134, 409 U.S. 900, 34 L.Ed.2d 160. 

Ala.—Pinkston v. State, CrApp., 365 So.2d 364. 
Alaska—Jefferson v. City of Anchorage, 374 P.2d 241. 
Ariz.—State v. Hinkle, 550 P.2d 115, 26 Ariz.App. 561. 
Cal—People v. McFarland, 95 Cal.Rptr. 369, 17 
GA.3d 807. 

Colo—People v. Howard, 599 P.2d 899, 198 Colo. 317. 
Conn.—State v. Phillips, Cir.A.D., 172 A.2d 923, 22 
Conn.Sup. 353, 1 Conn.Cir. 23. 

D.C—Morris v. U.S., App., 398 A2d 333. 

Fla.—DeLaine v. State, App., 230 So.2d 168, cert. 

discharged, Sup., 262 So.2d 655. 

Ga—Davis v. State, 192 S.E2d 253, 229 Ga. 509. 
m— People v. Smith, 206 N,E2d 714, 58 BLApp.2d 
123—People v. Colletti, 242 N.E.2d 63, 101 HL 
App.2d 51, cert. den. 90 S.Ct. 259, 396 U.S. 927,24 
L.Ed.2d 225—People v. Hoffmann, 260 N.E2d 
351, 124 IllApp.2d 192. 

Ind.—Smith v. State, 339 N.E.2d 118, 167 IndApp. 
428. 

Kan.—State v. Jones, 466 P.2d 283, 204 Kan. 719- 
State v. Oliphant, 502 P.2d 626, 210 Kan. 451- 
State v. Ralph, 537 P.2d 200, 217 Kan. 457. 

Me—State v. Gervais, 394 A.2d 1183. 

Mich—People v. Mash, 206 N.W.2d 767,45 Mich.App. 
459. 

Mo,—State v. Lue, 598 S.W.2d 133. 

Mont—State v. Fames, 558 P.2d 472, 171 Mont. 368. 
Neb—State v. Reed, 272 N.W.2d 759, 201 Neb. 800. 
N.H—State v. Martineau, 368 A2d 592, 116 N.H. 797. 
NJ.—State v. Sejuelas, 229 A2d 659, 94 NJ.Super. 
576. 

N.M.—State v. Self, App., 536 P.2d 1093, 88 N.M. 37. 
N.Y—In re R., 357 N.Y.S^d 1001, 79 Misc.2d 339. 
N.G—State v. Fewell, 248 S.E2d 351, 38 N.CApp. 
592. 

R. I—State v. Mastracchio, 312 A2d 190, 112 R.I. 487. 
Tenn—Cole v. State, Cr., 512 S.W.2d 598. 

Tex—Phenix v. State, Cr., 488 S.W.2d 759. 

Wash.—State v. Rutherford, 405 P.2d 719, 66 Wash,2d 
851, app. dism., cert. den. 86 S.Q. 1477, 384 U.S. 
267, 16 L.Ed.2d 525. 

. Wis—Virgil v. State, 267 N.W.2d 852, 84 Wis.2d 166. 
Wyo—Hopkinson v. State, 632 P.2d 79, cert. den. 102 
S.Q. 1280, 455 U.S. 922, 71 LEd.2d 463, app. 
after remand Sup., 664 P.2d 43, cert.'den. 104 S.Q. 
262, 464 U.S. 908, 78 LEd2d 246. 

Power to create exceptions 

(1) Other instances. 

S. D.—State v. O'Brien, 318 N.W.2d 108. 
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Strictly construed 

Cal.—People v. Mullin, 17 Cal.Rptr. 516, 197 C.A2d 
479. 

NJ.—State v. Taylor, 217 A.2d 1, 46 NJ. 316, cert. 

den. 87 S.Ct. 103, 385 U.S. 855, 17 LEd.2d 83. 
Probable cause for entry of premises 
N.Y.— People v. Loria, 223 N.Y.S^d 462, 10 N.Y.2d 
368, 179 N.E2d 478. 

Exception not created by statement in presence 
of party 

Ariz.—State v. King, 478 P.2d 102, 106 Ariz. 478, 
State v. Chaney, 428 P.2d 1004, 5 ArizApp. 530. 
Fla.—Daughtery v. State, App., 269 So.2d 426. 
Exceptions not rigid rules 
N.C.—State v. Vestal, 180 S.E2d 755, 278 N.C. 561, 
app. after remand 195 S.E2d 297, 283 N.C 249, 
cert. den. 94 S.Ct. 157, 414 U.S, 874, 38 L.Ed.2d 
114. 

Statutory exceptions only 

Kan.—State v. Ritson, 504 P.2d 605, 210 Kan. 760, app. 

after remand 529 P.2d 90, 215 Kan. 742. 

Medical diagnosis exception 

U.E—U.S. V. Cochran, C-A-Mo., 475 F.2d 1080, cert. 

den. 94 ECl 173, 414 U.S. 833, 38 LEd.2d 68. 
Colo.—People v. Oldsen, App., 697 P.2d 787. 

La.—State v. Watley, 301 So.2d 332. 

Old—Costilla v. State, Cr„ 609 P.2d 788. 

ED.—State v. Garza, 337 N.W,2d 823. 

Wyo.—Goldade v. State, 674 P.2d 721, cert. den. 104 
S.Q. 3539, 82 L.Ed.2d 844. 

Exception may infringe constitutional rights 
N.H.—State v. Larochdle, 297 A.2d 223, 112 N.H. 392. 
Determination as to admissibility for trial judge 
U.E-U.S. V. Zane, CA.N.Y., 495 F.2d 683, cert. den. 
95 ECt 174, 419 U.S. 895, 42 L.Ed.2d 139, cert, 
den. 95 S.Ct. 174, 419 U.S. 895, 42 L.Ed.2d 139. 

State-of-mind hearsay exception 

Me.—State v. Gervais, 394 A2d 1183. 

Mass.—Com. v. Trainor, 374 N.E2d 1216, 374 Mass. 
796. 

Mont.—State v. Sharbono, 563 P.2d 61, 175 Mont. 373. 

Remaining portion of conversation 

Wash.—State v. Stamm, 559 P.2d 1,16 WashApp. 603. 

Residual exception 

U.S.—U.S. v. Loalza-Vasquez, GA.La., 735 F.2d 153. 

VS. v. Turner, D.C.Mich„ 475 F^upp. 194. 
Wig.—Mitchell v. State, 267 N.W.2d 349, 84 Wis.2d 
325. 

Declarant also witness 

U.S.—U.S. v. Bohr, C.A.Mo., 581 F.2d 1294, cert. den. 
99 ECt 361, 439 U.S. 958, 58 LEd.2d 351. 

State-of-mind exception 

U.S.—U.S. v. Coaendno, D.C.N.Y., 581 F.Supp. 600. 

Statements properly admitted under 
exception to hearsay rules may be ex¬ 
amined by the court to assure that the 
trier of fact has satisfactory basis for 
evaluating the truth of a prior state¬ 
ment 73 * 21 

73.28. U.S.—U.S. v. Menichino, CAFIa., 497 F.2d 
935. 

Ariz.—State v. Speerechneider, 543 P.2d 461, 25 Ariz. 
App. 340. 

73.30. U.E—U.S. v. Johnson, CA.ni., 515 F.2d 730 
-U.S. V. Sperling, CA.N.Y., 726 F.2d 69, cert, 
den. 104 S.Ct 3516, 82 L.Ed.2d 824—U.S. v. 
Whin, C.A.9 (Cal.), 767 FJd 527. 

Ariz.—State v. Weis, 375 P.2d 735, 92 Ariz. 254, cert. 

den. 88 ECt 226, 389 VS. 899, 19 L.Ed.2d 221. 
Ark.—Spears v. State, 568 S.W.2d 492, 264 Ark. 83. 
Cal.—People v. Fisher, 25 CaLRptr. 242, 208 C.A2d 
78—People v. Clark, 86 CaLRptr. 106, 6 CA3d 
6S8. 

Colo.—Gonzales v. People, 477 P.2d 363, 173 Colo. 
243. 


Conn.—State v. Speziale, Cir.A.D,, 174 A.2d 459, 22 
Conn.Sup. 443, l Conn.Cir. 83. 

DC.—U.S. v. Lynch, C.A., 499 F.2d 1011, 163 U.S. 
App.D.C. 6. 

Ga.—Creel v. State, 115 S.E2d 552, 216 Ga. 233. 
Willis v. State, 178 S.E2d 737, 122 GaApp. 
776—Peters v. State, 206 S.E2d 623, 131 Ga.App. 
513, 

Hawaii—State v. Leong, 465 P.2d 560, 51 Haw. 581. 
Ill.—People v. Meid, 264 N.E2d 209, 130 IU.App.2d 
482. 

Ind.—Rowe v. State, 314 N.E2d 745, 262 Ind. 250. 
Iowa—State v. Williams, 305 N.W.2d 428, 

Kan.—State v. Ralph, 537 P.2d 20a 217 Kan. 457. 
La,—State v. DePietro, 148 So,2d 593, 243 La. 897- 
State v. Washington, 236 So.2d 23,* 256 La. 233. 
Me.—State v. McLain, 367 A.2d 213. 

Md.—Couser v. State, 245 A.2d 93, 5 Md.App. 3, affd. 

260 A.2d 334, 256 Md. 393. 

Mass,—Com. v. Fatalo, 185 N.R2d 754, 345 Mass. 85. 
Mich.—People v. Lewis, 149 N.W.2d 457, 6 MichApp. 
447. 

Mo.—State v. Spica, 389 EW.2d 35, cert. den. 86 ECt. 

1277, 383 U.S. 972, 16 LEd.2d 312. 

Mont.—State v. Houchin, 428 P.2d 971, 149 Mont. 503. 
Neb.—State v. Pelton, 249 N.W.2d 484, 197 Neb. 412. 
Nev.—Wyatt v. State, 367 P.2d 104, 77 Nev. 490. 
N.M.—State v. McCown, App., 502 P,2d 1014, 84 N.M. 
324. 

N.Y.—People v. McKieman, 290 N.Y.S.2d 976, 56 
Misc.2d 845. 

N.C.—State v. McGinnis, 175 S.E2d 360, 9 N.CApp. 

8 . 

Pa.—Com, v. Strunk, 389 A.2d 1089, 256 Pa.Super. 
213. 

Tenn.—Laird v. State, Cr., 565 S.W.2d 38. 

Tex.—O’Brien v. State, Cr, 409 S.W.2d 404—Davis v. 
State, Cr., 430 EW.2d 210—Gibson v. State, Cr., 
430 S.W.2d 507—Victoria v. State, Cr., 522 EW.2d 
919 

Wis.—Caccitolo v. State, 230 N.W.2d 139, 69 Wis,2d 

102 . 

Wyo.—Murdock v. State, 351 P.2d 674. 

Types of admissible hearsay evidence not con¬ 
fined to statutory enumeration 
Cal.—People v. Spriggs, 36 CaLRptr. 841,389 P.2d 377, 
60 C.2d 868. * 

Relationship of hearsay rules and confrontation 
clause of Sixth Amendment 

U.S.—California v. Green, Cal,, 90 ECt. 193a 399 U.S. 
149, 26 LEd.2d 489, on remand 92 Cal.Rptr. 494, 
479 P.2d 998—Dutton v. Evans, 91 ECt. 210, 400 
U.S. 74, 27 L.Ed.2d 213, on remand 441 F.2d 
657-U.E v. Perez, D.A.Kan., 493 F.2d 1339. 
IU.—People v. Walton, 362 N.E2d 795, 6 DLDec. 160, 
48 IlLAppAd 136. 

Me.—State v. Cugliata, 372 A.2d 1019. Cert. den. 98 
S.Ct. 177, 434 U.S. 856, 54 L.Ed.2d 128. 

Mich.—People v. Kelley, 188 N.W.2d 654, 32 Mich. 
App. 126. 

7335. U.S.—U.S. v. Barbati, D.CN.Y., 284 F.Supp. 
409—U.E v. Wilson, D.CPa., 346 F.Supp. 371— 
U.S. v. Holland, D.CPa., 378 F.Supp. 144, affd., 
GA., 506 F.2d 1050, 1053, cert. den. 95 S.Ct. 
1433, 420 U.S. 994, 43 LEA2d 676. 

Ariz.—State v. Tulipane, 596 P,2d 695, 122 Ariz. 557. 
t Colo.—People v. Romero, 593 P.2d 365, 42 Colo. App. 
20 , 

Cam.—State v. Gold, 431 A2d 501, 180 Conn. 619, 
cert. den. 101 ECt 320, 449 U.S. 92a 66 LEd2d 
148. 

Del.—Huggins v. State, 337 A.2d 28. 

Ga.—Gale v. State, 226 S.R2d 264. 138 GtApp. 261. 
Iowa-State v. Hinsey, 200 N.W.2d 8ia 
Ky.—Maynard v. Com., App., 558 S,W3d 628. 

La.—State v. Martin, 356 So.2d 137a app. after remand 
372 So.2d 563. 

Minn.—State v. Anderson, 284 N.W.2d 36a 
NJ.—State v. McGee, 329 AJd 581, 131 NJ.Super. 
29L 


N M.—State v. Maestas. App., 584 P.2d 182, 92 N.M. 
135. 

N.Y.—People v. Glover, 276 N,Y.S.2d 461, 52 Misc.2d 
520. 

Or.—State v. Kendrick, 398 P.2d 471, 239 Or. 512- 
State v. Derrybeny, 528 P.2d 1034, 270 Or. 482. 

OkL—Bias v. State, Cr. 561 P.2d 523, cert den. 98 
S.Ct. 432, 434 U.S. 940, 54 LEd.2d 300. 

Wash.—State v. Howard, 529 P.2d 21, 12 WaahApp. 
158. 

Wis.—Mitchell v. State, 267 N.W.2d 349, 84 Wis.2d 
325. 

Necessity based on unavailability of declarant 

UE—Ohio V. Roberts, 100 S.Ct 2531, 448 U.S. 56, 65 
LEd^d 597. 

U.S. v. Scholle, C.A.Minn., 553 F.2d 1109, cert, 
den. 98 ECt 432, 434 U.S. 94a 54 L.Ed.2d 300— 
U.S. v. Zappola, CA.N.Y., 646 F.2d 48, on re¬ 
mand, D.C., 523 F.Supp. 362, affd,, CA., 677 FJ2d 
264, cert. den. 103 S.Ct 145, 459 U.S. 866, 74 
LEd.2d 122. 

Ind.—Hinkle v. State, App., 405 N.E2d 556. 

Kan.—State v. Adams, 573 P.2d 604, 223 Kan. 254. 

La.—Sute v. St. Amend, 274 So.2d 179. 

Me.—State v. Smith. 415 A.2d 553. 

Md.—Mutyambizi v. State, 363 A.2d 511, 33 MdApp. 
55. 

Mass.—Com. v. Finn, 285 N.E2d 105, 362 Mass. 206. 

Mo.—State v. Nimrod, 484 S.W.2d 475. 

N.M.—State v. Herrera, App., 499 P.2d 364, 84 N.M. 
46, cert. den. 499 P.2d 355, 84 N.M. 37, cert. den. 
93 S.CL 918, 409 U.S 1110, 34 LEd.2d 692. 

N.C—Sute v. Vestal 180 SJE2d 755, 278 N.C 561, 
app. after remand 195 S.E2d 297, 283 N.C 249, 
cert. den. 94 S.Ct 157, 414 U.S. 874, 38 LEcL2d 
114. 

Ohio-State v. Williams. 330 N.E2d 891, 43 Ohio St.2d 
88, 72 0.0Jd 49. 

ED.—Sute v. Watkins, 228 N.W.2d 635, 89 S.D. 82. 

Tenn.—State v. Williams, Cr.App., 598 EW.2d 83a 

Wash.—Stale v. Boast, 553 P.2d 1322, 87 Wash.2d 447. 

Wis.—Wirth v. State, 197 N.W.2d 731, 55 Wis.2d 11. 

Provide connecting link 

U.E— VS. v. Rajewski, C.A.IIL, 526 F.2d 149, cert, 
den. 96 S.Ct. 2231, 426 U.E 908, 48 L.Ed.2d 833. 

73,40, DeL—Keys v. State, 337 A.2d 18. 

S.D.—Sute v. McCreary, 142 N.W.2d 240, 82ED. 111. 

Va.—Riley v. Com., 191 EE2d 727, 213 Va. 273. 

74. U.S.—U.E v. Tijerina, CA.N.M., 412 F.2d 661, 
cert den. 90 ECt 478, 396 U.E 990, 24 LEdOd 
452. 

Ala.—Peaden v. Sute, 152 So.2d 136, 275 Ala. 72. 

Alaska—Watson v. State, 387 P.2d 289. 

Ariz.—State v, Betts, 406 P.2d 229, 2 ArizApp. 27- 
State v. McIntosh, 532 P.2d 188, 23 ArizApp. 246. 

CaL—People v. Spencer, 80 CaLRptr. 99, 458 P.2d 43. 
71 C2d 933. 

People v. Freeman, 97 CaLRptr. 717, 20 GA.3d 
488. 

Colo.—Abeyta v. People, 400 PJd 431, 156 Cola 440— 
People v. Lyles, 526 P.2d 1332, 186 Colo. 302. 

Fla.—Smith v. State, App., 314 So2d 226, cert, dis¬ 
charged, Sup., 343 Sa2d 598—Lee v. Sute, App., 
328 So.2d 266 

Ga.—McNeal v. State, 187 S.E2d 271, 228 Ga. 633. 

Hawaii—State v. Murphy, 575 P.2d 448, 59 Haw. 1. 

Idaho—State v. Ortega, 506 P.2d 466, 95 Idaho 239— 
Sute v. Hokensoo, 527 P.2d 487, 96 Idaho 283. 

m.—People v. Hines, 329 N.E2d 903, 28 HLApp.3d 
976. 

Ind.—Martin v. State, 314 N.E2d <a 262 Ind. 232, reh. 
den. 317 N.E2d 43a 262 Ind. 232, cert den. 95 
ECt 833, 420 U.E 911, 42 LEd2d 841. 

Iowa-State v. Branch, 222 N.W.2d 423. 

Kan.—State v. Trotter, 453 ?2d 93,203 Kan. 31-Stale 
v. Hollawmy, 522 P.24 364, 214 Kan. 636 

La.—State v. Gonzales, 245 So.2d 372, 258 La. 103- 
State v. Hillman, 298 So.2d 746 

Me.—State v. Hudson, 325 A Jd 56 

Md.—Johnson v. State, 326 A.2d 38, 23 MdApp. 131, 
affd. 339 AJd 289, 275 Md. 291. 
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Mass.—Com. v. DeiValle, 221 N.E2d 922, 3S1 Mass. 
489, app. after remand 234 N.E2d 721, 353 Mass. 

684. 

Mich.—People v. Worden, 248 N.W.2d 597, 17 Mich. 
App. 507. 

Min.—Thompson v. State, 309 So.2d 533, cert. den. 96 
S.CL 266,423 U.S. 924,46 LEd.2d 250—Haralson 
v. State, 314 So.2d 722. 

Neb.—CJJS. quoted at length in State v. Goings, 165 
N.W.2d 366, 369, 184 Neb. 81. 

N.M.—State v. Self, App., 536 P.2d 1093, 88 N.M. 37. 
N.Y.—People v, Davis, 446 N.Y.S^d 70, 86 AD.2d 
542, dhmisal den. 441 N.E2d 1116, 57 N.Y.2d 
805, 455 N.Y.S.2d 598, affd. 449 N.R2d 710, 58 
N.Y.2d 1102, 462 N.Y.S.2d 816. 

N.C—State v. Aaron, 225 S.E2d 117, 29 N.C.App. 
582, cert den., Sup., 228 S.E2d 455, 290 N.C. 663, 
cert den. 97 S.Q. 118a 430 U.S. 908, 51 LEd.2d 
585. 

OkL—Utt v. State, CrApp., 595 P.2d 448. 

Or.—State v. Kendrick, 398 P.2d 471, 239 Or. 512. 
Pa.—Com. v. Jacobs, 284 A.2d 717, 445 Pa. 364, cert 
den. 93 S.CL 135, 409 U.S. 856, 34 LEd.2d 100- 
Com. v. Wright, 317 A.2d 271, 455 Pa. 480. 

RX—State v. Santos, 413 A2d 58, 122 R.I. 799. 
Tex.—Stallings v. State, Cr., 476 S.W.2d 679—Vines v. 

State, Cr., 479 S.W.2d 322. 

Vt-State v. Kerwin, 340 A.2d 45, 133 Vt 391. 

Va.—Claud v. Com., 232 S.E2d 790, 217 Va. 794. 
Wash.—State v. Haga, 507 P.2d 159, 8 WashApp. 481, 
app. after remand 536 P.2d 648,13 Wash.App. 630, 
cert den. 96 S.CL 1740, 425 U.S. 959, 48 L.Ed.2d 
204-State v. Calhoun, 536 P.2d 668, 13 Wash. 
App. 644. 

Wyo.—Palato v. State, 591 P.2d 891. 

Not offered to prove truth 
U.S.—Anderson v. US., W.Va., 94 S.Ct 2253,417 U.S. 
211, 41 L.E<L2d 20. 

US. v. Hatcher, CA-CaL, 496 F.2d 529—U.S. v. 
Rodriguez, CAFla., 509 F.2d 1342. 

D.C—Jenkins v. U.S., App., 415 A.2d 545. 

DL—People v. Hines, 329 N.E2d 903, 28 IU.App.3d 
976-People v. Johnson, 335 N.E2d 144, 32 IE 
App. 3d 36. 

La.—State v. MoUnario, 383 So.2d 345, cert den. 101 
S.Ct 232,449 U.S. 882, 66 L.Ed.2d 106, app. after 
remand. Sup., 400 So.2d 596. 

Mo.—State v. Finley, App., 588 S.W.2d 229. 

N.C—State v. Anderson, 216 S.E2d 166, 26 N.CApp. 

422, cert den. 217 S.E2d 667, 288 N.C 243. 
Term.—State v. Jones, 598 S.W.2d 209. 

Wis.—Cacdtok) v. State, 230 N.W.2d 139, 69 Wis.2d 
Id 

Admissible when not so offered 
Kan.—State v. Rftson, 529 P.2d 90, 215 Kan. 741 
75. VS .—Dutton v. Evans, 91 S.Ct 2ia 400 U.S. 74, 
27 LEd2d 213, on remand 441 F.2d 657. 

VS. v. Marin, CA.N.Y,, 669 T2& 73. 
DeBenedictis v. Wainwright D.GFla., 517 
F.Supp. 1033, affd., CJL, 674 FJd 841. 

Ala.—Hote v. State, Cr., 246 SoXd 85,46 AlaApp. 555. 
Alaska—Watson v. State, 387 PJd 289—Tracey v. 
State, 391 P.2d 732. 

Ariz.—State v. Johnson, 479 P.2d 424, 106 Ariz. 539. 
Art-Dillard v. State, 543 S.W^d 925, 260 Arik. 

743—Wflson v. State, 545 S.W.2d 636, 261 Ark. 5. 
CaL—People v. Marsh, 26 Cal.Rptr. 300, 376 P.2d 300, 
58 C2d 732—People v. Lo Cicero, 80 Cal.Rptr. 
913,459 PJd 241, 71 G2d 1186. 

Colo.—Abeyta v. People, 400 PJd 431,156 Colo. 440— 
Crapin v. People, 488 P.2d 876, 175 Colo. 549. 
People v. Martinet App., 535 P2d 255. 
Conn.—State v. Miller, 228 ASd 136, 154 Conn. 621 
DeL—Krdsher v. State, 303 A2d 651—Hatcher v. 
State, 337 A2d 30. 

D.C—US. v. Alexander, CJL, 430 F.2d 904, 139 
USApp.D.C 163. 

Fla.—Wink v. State, App* 208 So^d 458. Quashed, 
Sup* 217 SoJd 106. 

Ga.—Estes v. State, 164 S.E2d 108, 224 Ga. 687. 


Daniel v. State, 163 S.E2d 863, 118 Ga.App. 
370, cert. den. 89 S.Ct. 1193, 394 US. 919, 22 
LEd.2d 453. 

Idaho—State v. Ortega, 506 P.2d 466, 95 Idaho 239. 
HI.—People v. Richardson, 316 N.E.2d 37, 21 Ill. 
App.3d 859—People v. Campbell, 328 N.E2d 608, 
28 IU.App.3d 480. 

Ind.—Wills v. State, 318 N.E2d 385, 162 Ind.App. 
159—Nuss v. State, 328 N.E2d 747, 164 IndApp. 
396. 

Iowa—State v. Theodore, 150 N.W.2d 612, 260 Iowa 
1038—State v. Ostrand, 219 N.W.2d 509—State v. 
Hinkle, 229 N.W.2d 744—State v. Johnson, 237 
N.W.2d 819. 

Kan.—State v. Olipbant, 502 P.2d 626, 210 Kan. 451. 
Ky.—Hoskins v. Com., 374 S.W.2d 839. 

La.—State v. Gonzales, 245 So.2d 372, 258 La. 103. 
Me.—State v. McEachem, 431 A2d 39. 

Md.—Scott v. State, 237 A.2d 79, 2 Md.App. 705- 
Darby v. State, 239 A.2d 584, 3 Md.App. 407, cert 
den. 89 S.Ct. 911, 393 U.S. 1105, 21 LEd.2d 801. 
Mass.—Com. v. Burke, 182 N.E2d 127, 344 Mass. 
243—Com. v. LePage, 226 N.E2d 200, 352 Mass. 
403. 

Mich.—People v. Miniear, 155 N.W.2d 222, 8 Mich. 
App. 591-People v. Arnold, 179 N.W.2d 45, 23 
Mich.App. 517. 

Minn—State v. Boykin, 172 N.W.2d 754, 285 Minn. 
276-City of Minneapolis v. Bien, 176 N W.2d 83, 
286 Minn. 547. 

Mo.—CJJS. cited in State v. Barnes, 345 S.W.2d,130, 
132—State v. Hale, 371 S.W.2d 249—State v. Sib¬ 
ley, 411 S.W.2d 187—State v. Williams, 448 
S.W.2d 865. 

State v. Herington, App., 520, S.W.2d 697. 
Mont—State v. Fitzpatrick, 606 P.2d 1343, 186 Mont. 
187, cert. den. 101 S,Ct. 252, 449 U.S. 891, 66 
L.Ed.2d 118. 

Neb.-State v. Young, 208 N.W.2d 267, 190 Neb. 325. 
N.H.—State v. Gilbert, 429 A.2d 323, 121 N.H. 305. 
NJ.—State v. Smith, 273 A.2d 68, 113 N.J.Super. 120. 
N.M.—State v. Foster, App., 530 P.2d 949, 87 N.M. 
155. 

N.Y.—People v.'Ricco, 437 N.E2d 1097, 56 N.Y.2d 
320, 452 N.Y.S.2d 340. 

People v. Vicaretti, 388 N.Y.S.2d 410, 54 AJ).2d 
236. 

N.C—State v. Puryear, 228 S.E2d 536, 30 N.CApp. 

719, cert. den. 230 S.E2d 678, 291 N.C 325. 
N.D.—State v. Iverson, 187 N.W.2d 1, cert. den. 92 
S.Ct. 322, 404 US. 956, 30 L.Ed.2d 273. 
Ohio-State v. Lewis, 258 N.E2d 445, 22 Ohio St.2d 
125, cert. den. 91 S.Ct 359, 400 U.S. 959, 27 
LEd.2d 268. 

Old.—CJ-S. dted In Washington v. State, Cr., 568 P.2d 
301, 309. 

Or.—State v. Hanson, 433 P.2d 828, 250 Or. 188, cert, 
den. 88 S.Ct. 1861, 391 U.S. 955, 20 L.Ed.2d 869. 

State v. Miranda, 511 P.2d 1242, 14 Or.App. 
258. 

Pa.—Com. v. Glover, 286 A2d 349, 446 Pa. 492. 
Com. v. Tselepis, 181 Aid 710, 198 Pa.Super. 
449. 

R. I.—State v. Vaccaro, 298 A.2d788, 111 R.I. 59—Fra¬ 

zier v. Howard, 314 A2d 141, 112 R.I. 630. 

S. C—State v. Tabory, 196 S.E.2d 111, 260 S.C. 355. 
Team—Richter v. State, 438 S.W.2d 362, 1 Tenn.Cr. 

App. 270. 

Tex.—Brown v. State, Cr., 475 S.W.2d 938—Rich v. 
State, Cr., 510 S.W.2d 596, cert. den. 95 S.Q. 684, 
419 US. 1091, 42 L.Ed.2d 684. 

Utah—State v. Salmon, 612 P.2d 366. 

Va.—Claud v. Com., 232 S.E2d 790, 217 Va. 794. 
Wash.—State v. Huson, 440 P.2d 192, 73 Wash.2d 660, 
cert. den. 89 S.Ct 886, 393 U.S. 1096, 21 L.Ed.2d 
787. 

State v. Bresolin, 534 P.2d 1394, 13 WashApp. 
386. 

W.Va.—State v. Greenlief, 285 S.E2d 391. 

Wyo.—Hutchins v. State, 483 P3& 519. 
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Holding of conversations 
U.S.—Peppard v. U.S., CAArk., 314 F.2d 623—Carbo 
v. U.S., C.A.Cal., 314 F.2d 718, cert. den. 84 S.Ct. 
1625, 1626, two cases, 1627, 377 U.S 953, 12 
L.Ed.2d 498, reh. den. 84 S.Ct. 1902, two cases, 
1903, 377 U.S. 1010, 12 L.Ed.2d 1058—Forsberg v. 
U.S., C.A.Cal., 351 F.2d 242, cert. den. 86 S.Q. 
1209, 383 U.S. 950, 16 L.Ed.2d 212. 

Cal.—People v. Gonzales, 67 CalRptr. 551, 439 P.2d 
655, 68 C.2d 467, cert. den. 89 S.Q. 693, 393 U.S. 
1055, 21 L.Ed.2d 696. 

People v. McCain, 19 CalRptr. 550,200 C.A.2d 
825. 

Ga.—Patterson v. State, 213 S.E.2d 612, 233 Ga. 724. 
Ill.—People v. Williams, 323 N.R2d 499, 25 IEApp.3d 
604. 

Mo.—State v. Stevens, 467 S.W.2d 10, 50 A.L.R.3d 96, 
cert. den. 92 S.Q. 531, 404 U.S. 994, 30 L.Ed.2d 
546. 

Old.—Born v. State, Cr., 397 P.2d 924, cert. den. 85 
S.Q. 718, 379 U.S. 1000, 13 L.Ed.2d 701. 

R.I.—State v. Poulin, 415 A.2d 1307. 

Tex.—White v. State, Cr., 487 S.W.2d 104. 

Wash.—State v. Briggms, 524 P.2d 496, 11 Wash.App. 
687. 

Making of complaint 

U.S.—U.S. v. Press, C.A.Vt., 336 F.2d 1003, cert den. 
85 S.Q. 658, 379 U.S. 965, 13 L.Ed.2d 559, and 85 
S.Q. 670, 379 U.S. 973, 13 L.Ed.2d 563, reh. den. 
85 S.Q. 887, 380 U.S. 927, 13 L.Ed.2d 815. 

Cal.—People v. Nankervis, 7 CaLRptr. 263,183 C.A.2d 
744. 

Or.—State v. Emery, 480 P.2d 445, 4 Or.App. 527, app. 
after remand 495 P.2d 308, 8 Or.App. 630. 

Telephone calls 

(1) Pa.—Com. v. Gurreri, 75 York 57, affd. 178 A.2d 
808, 197 Pa.Super. 329. 

(21 U.S.—U.S. v. Pasha, CA.IE, 332 F.2d 193, cert, 
den. 85 S.Q. 75, 379 U.S. 839, 13 L.Ed.2d 45. 

Cal.—People v. Carella, 12 Cal.Rptr. 446, 191 C.A.2d 
115. 

R.I.—State v. White, 267 A.2d 414, 107 R.I. 306. 
(4) Other calls. 

U.S.—U.S. v. Demopoulos, CA.ni., 506 F.2d 1171, 
cert. den. 95 S.Ct 1427, 420 US. 991, 43 LEd.2d 
673. 

Ark.—Van Cleave v. State, 598 S.W.2d 65, 268 Ark. 
514. 

Cal.—People v. King, 32 CalRptr. 479, 218 C.A.2d 
602. 

Colo.—McNulty v. People, 483 P.2d 946, 174 Colo. 
494. 

Conn.—State v. Romano, 332 A.2d 64,'165 Conn. 239. 
Ga.—Jackson v. State, 231 S.E2d 805, 140 GaApp. 
288. 

Idaho-State v. Shaw, 539 P.2d 250, 96 Idaho 897. 
Ky.—Woods v. Com., 478 S.W.2d 708—Armstrong v. 

Com., 517 S.W.2d 233. 

La.—State v. Black, 305 Sa2d 472. 

Mo.—State v. Herington, App., 520 S.W.2d 697. 
N.C—State v. Branch, 220 S.E2d 495, 288 N.C 514, 
cert. den. 97 S.Q. 2971, 433 US. 907, 53 LEd.2d 
1091. 

Pa.—Com. v. DiSilvio, 335 A.2d 785, 232 Pa.Super. 
386. 

Tex.—Platt v. State, Cr., 402 S.W.2d 898, cert. den. 87 
S.Q. 875, 386 U.S. 929, 17 L.Ed.2d 801. 

Moving pictures 

Mo.—State v. Spica, 389 S.W.2d 35, cert. den. 86 S.Q. 
1277, 383 U.S. 972, 16 LEd.2d 312. 

“Verbal-act” exception 

U.S.—Overton v. US., CA.Tex., 403 F.2d 444—U.S. v. 
Hansbrough, GA.Fla., 450 F.2d 328-U.S. v. 
Burke, GA.Fla., 495 F.2d 1226, cert. den. 95 S.Q. 
667, two cases, 419 U.S. 1079, 42 LEd.2d 673. 
Cal.—People v. Williams, 99 Cal.Rptr. 103, 22 CA.3d 
34. 

Colo.—Fernandez v. People, 490 P.2d 690, 176 Colo. 
346. 

Md.—Bom v. State, 335 A.2d 142, 25 MdApp. 391. 
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Mich.—People v. Grimmett, 183 N.W.2d 839, 27 Mich. 
App. 509, affd. and remd. 202 N.W.2d 278, 388 
Mich. *590. 

Minn.— State v. Johnson, 152 N.W.2d 768, 277 Minn. 
23ft cert. den. 88 S.Ct. 119a 390 U.S. 990, 20 
LEd.2d 1297. 

Mont.— State v. Collins, 582 P.2d 1179, 178 Mont. 36. 
Old.—Williams v. State, Cr., 542 P.2d 554, vac. on oth. 
grds. 96 S.Ct. 3218,428 U.S. 907,49 L.Ed*.2d 1215, 
on remand, OklCr., 554 P.2d 109. 

Making of affidavit for search warrant 

Md—Hammond v. State, 256 A2d 768, 7 Md.App. 
588. 

Testimony of polygraph examiner not hearsay 

US.— U.S. V. Ridling, D.C.Mich., 350 F.Supp. 90. 

Tape recordings 

Ark.—Flaherty v. State, 500 S.W.2d 87, 255 Ark. 187, 
cert den. 94 S.Ct. 1599, 415 U.S. 995, 39 L.Ed.2d 
893. 

Mo.—State v. Smith, App., 588 S.W.2d 139. 
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75.5. U.S.—U.S. v. Tharpe, C.A.N.C., 443 F.2d 12, 
cert. den. 92 S.Ct. 80, 404 U.S. 866, 30 L.Ed.2d 
110 . 

Ariz.—State v. Wallace, 399 P.2d 909, 97 Ariz. 296. 
Ark.—Worring v. State, App., 616 S.W.2d 23, 2 Ark. 
App. 27, app. after remand 638 S.W.2d 678, 6 
ArkApp. 64. 

Hawaii—State v. Sugimoto, 614 P.2d 386, 62 Haw. 259. 
III.—People v. Kiisnick, 390 N.R2d 1330, 28 IlLDec. 
740, 73 Ill .App. 3d 148. 

Ind.—Bluitt v. State, 381 N.R2d 458, 269 Ind. 438. 
Kan.—State v. OHphant, 502 P.2d 626, 210 Kan. 451. 
Ky—DameU v. Com., 558 S.W.2d 590. 

Neb.—State v. Beam, 292 N.W.2d 302, 206 Neb. 248 
N.M.—State v. Aragon, App., 512 P.2d 974, 85 N.M. 
401. 

Tex.—Amott v. State, Cr., 498 S.W,2d 166. 

Wash.—State v. Fmkley, 492 P.2d 222, 6 Wash.App. 
278. 

W.Va—State v. Boyd, 280 S.E.2d 669. 

Inconsistent statements 

ID.—People v. Whitehead, 216 N.R2d 237, 68 Ill. 
App.2d 488, revd. on oth. grds. 221 N.R2d 256, 35 
IU.2d 501. 

N.C.—State v. Mack, 193 S.R2d 71, 282 N.C 334. 
State v. Brannon, 204 S.K2d 895, 21 N.C.App. 
464, app. after remand 214 S.R2d 213, 25 N.C. 
App. 635, cert, den., app. (fern. 216 S.R2d 908, 
287 N.C 665, cert den. 96 S.CL 876, 423 U.S. 
1086, 47 L.Ed.2d 96. 

Corroboration unnecessary 
N.Y.—People v. Parker, 360 N.Y.S.2d 99, 46 A.D.2d 
699. 

75.10, U.S.—U.S. v. Samuel, CA.Va^ 431 F.2d 610, 
app. after remand 433 F.2d 663, cert. den. 91 S.Ct. 
964, 401 U.S. 946, 28 L.Ed.2d 229. 

Ga—Brown,v. State, 266 S.R2d 198, 245 Ga. 588. 
Ill.—People v. Peter, 303 N.R2d 398, 55 IU.2d 443, 
cert. den. 94 S.Ct 2627, 417 U.S. 920, 41 LEd.2d 
225, app. after remand 358 N.E2d 31, 3 Dl.Dec. 
31, 43 IlLApp.3d 1068. 

People v. Williams, 323 N.R2d 499, 25 HI. 
App. 3d 604. 

Ky.—Armstrong v. Com., 517 S.W.2d 233. 

La.—State v. Black, 305 So.2d 472. 

N.Y.—People v. Lauro, 398 N.Y.S.2d 503, 91 Misc.2d 
706. 

Tex.—Walton v. State, 356 S.W.2d 799, 172 Tex.Cr.R. 
376. 

75.15. U.S.—U.S. v. Kaplan, CA.N.Y., 510 F.2d 606 
—U.S. V. Diez, C.A.Fla., 515 F.2d 892, reh. den. 

521 FJd 815, cert. den. 96 S.Ct 780, 423 U.S. 
1052, 46 LEd.2d 641—U.S. v. Keane, CA.IU., 

522 F.2d 534, cert. den. 96 S.Q. 1481, 424 U.S. 
976, 47 L.Ed.2d 746. 

Alaska—MiUer v. State, 462 P.2d 421. 

Ariz.—State v. King, 478 P.2d 102, 106 Ariz. 478- 
State v. Schmid, 509 P.2d 619, 109 Ariz. 349. 


Ark.—Jackson v. State, 536 S.W.2d 716, 259 Ark. 780 
Cal.—People v. Mazoros, 142 CalRptr. 599, 76 C.A.3d 
32. 

Colo.—People v. Gladney, 570 P.2d 231, 194 Colo, 68, 
cert. den. 98 S.Ct. 776, 434 U.S. 1038, 54 LEd.2d 
787. 

People v. Cavalier, 584 P.2d 92, 41 Colo.App. 
119. 

Conn.—State v. Zdanis, 377 A.2d 275, 173 Conn. 189, 
app. after remand 438 A2d 696, 182 Conn. 388, 
cert. den. 101 S.Ct. 1715, 450 U.S. 1003, 68 
L.Ed,2d 207. 

Fla.—Brown v. State, App., 299 So.2d 37—Johnson v. 

State, App., 388 So.2d 1088. 

Ga.—Bradley v. State, 224 S.E2d 778, 137 Ga.App. 
670, cert. den. 97 S.Ct. 310, 429 US. 918, 50 
LEd.2d 284. 

HI.—People v. Hmes, 329 N.E2d 903, 28 Ill.App.3d 
976. 

Ind.—Kincaid v. State, 354 N.E.2d 199, 265 Ind. 345, 
cert. den. 97 S.Ct. 1660, 430 U.S. 972, 52 L.Ed.2d 
365. 

Iowa-State v. Rush, 242 N.W.2d 313. 

Ky.—Haynes v. Com., 515 S.W.2d 240. 

La.—State v. Launey, 335 So.2d 435. 

Me.—State v. Northup, 318 A.2d 489. 

Md.—Dennett v. State, 311 A.2d 437, 19 MdApp. 376. 
Mass.—Com. v. MiUer, 282 N.R2d 394, 361 Mass. 
644—Com. v. Fiore, 308 N.E2d 902, 364 Mass. 
819. 

Mich.—People v. Freemand, 188 N.W.2d 200, 32 Mich. 
App. 321—People v. Solomon, 209 N.W.2d 257,47 
Mich.App. 208, app. gr. 214 N.W.2d 60, 391 Mich. 
767. 

Mo.—State v. Gardner, App., 558 S.W.2d 395. 

N.J.—State v. Stilwell, 235 A 2d 229, 97 N.J.Super. 428. 
N.Y.—People v. Goodman, 399 N.Y.S.2d 56, 59 A.D.2d 
896. 

N.C.—State v. Blalock, 187 S.R2d 404, 13 N.C.App. 
711. 

N.D.—State v. Jensen, 251 N.W.2d 182, app. after 
remand 265 N.W.2d 691. And 282 N.W.2d 55. 
Pa.—Com. v. Riggins, 386 A.2d 520, 478 Pa. 222. 
R.I.—State v. Clark, 308 A2d 792, 112 R.I. 270. 
Tex.—Stephens v. State, Cr., 522 S.W.2d 924. 
Utah-State v. Pierre, 572 P.2d 1338, reh. den. 576 P.2d 
857, cert. den. 99 S.Ct. 219, 439 U.S. 882, 58 
LEd.2d 194. 

Wash.—State v. Haga, 536 P.2d 648, 13 Wash.App. 
630, cert. den. 96 S.Ct. 1740, 425 U.S. 959, 48 
L.Ed.2d 204. 

Requirements for admissibility 
Cal.—People v. Spencer, 80 Cal.Rptr. 98, 458 P.2d 43, 
71 C.2d 933. 

Limited application 

CaL—People v. Murtishaw, 175 Cal.Rptr. 738, 631 P.2d 
446, 29 C.3d 733, cert. den. 102 S.Ct. 1280, 455 
U.S. 922, 71 LEd.2d 464. 

R. I.—State v. Patriarca, 308 A.2d 30a 112 HI. 14. 
Testimony not qualifying for state of mind ex¬ 
ception 

NX—State v. Boratto, 404 A.2d 604, 80 NJ. 506. 

S. D.—State v. Jenkins, 260 N.W.2d 509. 

Tex.—Jones v. State, Cr., 515 S.W.2d 126. 

Declarant victim not defendant 

Utah—State v. Butler, 560 P.2d 1136. 

Does not apply to statement of memory or 
belief 

N.M.—State v. Gallegos, App., 588 P.2d 1045, 92 N.M. 

370, cert. den. 588 P.2d 554, 92 N.M. 353. 

76. U.S.—U.S. v, Demopoulos, CA.DL, 506 F.2d 
1171, cert. den. 95 S.Ct. 1427, 420 U.S. 991, 43 
L.Ed.2d 673—U.S, v. Freeman, C.A.Kan., 514 
F.2d 1184. 

Ala.—Cory v. State, Cr.App., 372 So.2d 394. 

Ark.—Satterfield v. State, 483 S.W,2d 171, 252 Ark. 
747. 

Cal.—Willens v. Superior Court of San Joaquin County, 
96 Cal.Rptr. 922, 19 C.A.3d 356. 

Colo.—Pine v. People, 455 P.2d 868, 168 Colo. 290. 
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Conn.-State v. Vennard, 270 A.2d 837, 159 Conn. 385, 
cert. den. 91 S.Ct. 576, 400 US. 1011, 27 LEd.2d 
625. 

Fla.—Nelson v. State, App., 388 So.2d 1276. 

Ga.—Moore v. State, 187 $.R2d 277, 228 Ga. 662- 
Teal v. State, 214 S.R2d 888, 234 Ga. 159. 

Ill.—People v. Thomas, 322 N.R2d 597, 25 IU.App.3d 

88 . 

Ind—Nuss v. State, 328 N.E2d 747, 164 IndApp. 396. 
Iowa—State v. Ostrand, 219 N.W.2d 509. 

Kan.—State v. Ralls, 533 P.2d 1294, 216 Kan. 69Z 
La—State v. Favre, 232 So.2d 479, 255 La. 690-State 
v. Vassel, 285 So.2d 221. 

Md—TummineUo v. State, 256, A.2d 342, 7 MdApp. 
380, app. after remand 272 A.2d 77, 10 MdApp. 
612, cert. den. 92 S.Ct. 276, 404 U.S. 948, 30 
L.Ed.2d 264. 

Mass.—Com. v. Burnette, 221 N.E.2d 926, 351 Mass. 
704 

Mich—People v. Garda, 187 N.W.2d 711, 31 Mich. 
App. 447. 

Minn.—State v. Ford, 322 N,W.2d 611. 

Miss.—McGowan v. State, 375 So.2d 987. 

Mo.— CJS. dted in State v. Barnes, 345 S.W.2d 13a 
132—State v. Kem, 447 S.W.2d 571. 

Nev.-Sheriff, Clark County v. Blaako, 647 P.2d 371,98 
Nev. 327. 

N.M—State v. Foster, App., 530 P.2d 949, 87 N.M. 
155. 

N.Y—People v. Stewart, 325 N.Y.S.2d 533, 37 AD.2d 
908. 

N.C—State v, Miller, 190 S.R2d 722, 17 N.CApp. 
6ia cert. den. 191 S.R2d 603, 282 N.C. 154, cert, 
den. 93 S.Q. 1508, 410 U.S. 990, 36 L.Ed.2d 189. 
Old—Twyman v. State, Cr., 521 P,2d 90. 

Pa.—Com. v. Cruz, 414 A.2d 1032, 489 Pa. 559. 
Tenn.—State v. Venable, CrApp., 606 S.W.2d 298. 
Tex—Black v. State, Cr., 503 S.W.2d 554. 

Va—Upchurch v. Com., 258 S.R2d 506, 220 Va. 408. 
Wish.—State v. Gillespie, 569 P.2d 1174,18 WashApp. 
313. 

W.Va.—State v. Greenlief, 285 S.E.2d 391. 

Wyo.—Hopkinson v. State, 632 P.2d 79, cert den. 102 
S.Ct. 1280, 455 U.S. 922, 71 LEdXd 463, app. 
after remand Sup., 664 P.2d 43, cert. den. 104 S.Ct. 
262, 464 U.S. 908, 78 L.Ed,2d 246. 

Statement unnecessary to explain conduct 
Ga.—Stamper v. State, 219 S.R2d 14a 235 Ga. 165. 
Telephone conversation 

Ga—Quick v. State, 228 S.EZd 592, 139 GaApp. 440, 
overruling Watson v. State, 137 GaApp. 530, 224 
S.R2d 446. 
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77. Ariz.—State v. Sherrick, 402 P.2d 1, 98 Ariz. 46, 
cert. den. 86 S.Ct 1938, 384 U.S. 1022,16 L.Ed2d 
1024. 

Ark.—Nabors v. State, 565 S.W.2d 598, 263 Ark. 409, 
cert. den. 99 S.Ct 834, 439 U.S. 1067, 59 L.E&24 
32. 

Del—Hatcher v. State, 337 A2d 30. 

Ga—Patterson v. State, 213 SJE.2d 612, 233 Ga. 724. 
Ill—People v. Escobar, 395 J4.E.2d 1028, 32 IlLDec. 
647, 77 IU.App.3d 169. 

Kan.—State v. Belt, 631 P.2d 674, 6 KanApp.2d 585. 
Md.—Greenwald v. State, 157 A.2d 119, 221 Md. 245, 
app. dism. 80 S.Ct 1599, 363 U.S. 721, 4 L.Ed2d 
1521. 

78. U.S—U.S. v. Frank, CAN.Y., 494 F2& 145, 
cert den. 95 S.Ct 48, four cases, 419 U.S, 828,42 
LEd.2d 52. 

East ham v. Johnson, D.GMfcfcu, 338 F.Supp. 
1278—U.S. v. Mazzei, D.GPa, 390 F.Supp. 1098, 
mod. on oth. grds., CA., 521 F.2d 639, cert den. 
96 S.CL 446, 423 U.S. 1014,46 LEd.2d 385—U.S. 
v. Papia, D.C.Wis., 409 F.Supp. 1307, aflRt, CA, 
560 F.2d 827. 

Ariz.—State v. Michael, 483 PZd 541, 107 Ariz. 126. 
Ark—Poole v. State, 552 S.W.2d 647, 262 Ark. 4. 
Cal—People'v. AigueUo, 56 CaLRptr. 274, 423 PZd 
202, 65 C.2d 768—People v. TahL 56 CklRptr. 
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318.423 P.2d 246, 65 C.2d 719, cert. den. 88 S.Ct. 
301, 389 U.S. 942, 19 L.Ed.2d 294. 

People v. Borousk, IX CaLRptr. 867, 24 C.A.3d 
147. 

Cola—People v. Burress, SIS P.2d 460, 183 Colo. 146. 
D.G —Gezmu v. U.S., App., 375 A.2d 520. 

Ga.—Nobles v. State, 228 S.R2d 391, 139 GaApp. 371. 
DL—People v. Fletcher, 375 N.R2d 1333, 17 IIl.Dec. 
49, 59 HLApp.3d 310. 

Ind.—Hart v. State, 375 N.R2d 221, 268 Ind. 358. 
Iowar-Statc v. Thonapkins, 318 N.W.2d 194. 

Mass.—Com. v. Nardi, 374 N.E2d 323, 6 MassApp. 

18a 

N.C—State v. Springs, 234 S.E2d 193, 33 N.CApp. 

61, cert den. 236 S.E2d 707, 293 N.C. 163. 

Or.—State v. Coon, 599 P.2d 1200, 41 Or.App. 569. 
Pa.—Com. v. Thornton, 431 A2d 248, 494 Pa. 260. 
EC—State v. Blackburn, 247 S.E2d 334, 271 S.C 324. 
W.Va.—State v. Gangwer, 283 S.E2d 839. 
Preponderance of evidence standard 
DeL—Hatcher v. State, 337 A2d 30. 

Ga.—Reynolds v. State, 115 S.E2d 214, 101 GaApp. 
715. 

IR—People v. Cole, 329 N.E2d 880, 29 Ul.App.3d 369. 
Ind.—Kolb v. State, 282 N.E2d 541, 258 Ind. 469. 
Iowa—State v. Mattingly, 220 N.W.2d 865. 

Kan.—State v. Blake, 495 P.2d 905, 209 Kan. 196. 
Ky.—Hutchinson v. Com., 469 S.W.2d 66. 

La.—State v. Hayes, 306 So.2d 705. 

Md.—McClain v. State, 268 A2d 572, 10 MdApp. 106. 
Masa.—Com. v. Miller, 282 N.E2d 394, 361 Mass. 644. 
Mich.—People v. Lee, 218 N.W.2d 655, 391 Mich. 618. 
NJ.—State v. Thornton, 185 A2d 9, 38 NJ. 380, cert, 
den. 83 S.CL 1710, 374 US. 816,10 L.Ed.2d 1039. 

State v. Williams, 254 A2d 538, 106 NJ.Super. 
17E 

N.C—State v. Bryant, 195 S.R2d 509, 283 N.C 227. 
State v. Miller, 190 S.E2d 888, 16 N.CApp. 1, 
mod. on oth grdi. 194 SJE.2d 353, 282 N.C 633. 
Tex.—Lucas v. State, Cr., 368 S.W.2d 605, cert den. 84 
S.CL 271, 375 U.S. 925, 11 LEd.2d 167. 

Va.—Anderson v. Com., 205 S.E2d 393, 215 Va. 21. 
Wash.—State v. Rogers, 486 P.2d 1125, 5 Wash App. 
347—State v. Wilder, 529 P.2d 1109, 12 Wash App. 
296. 

Wyo.—Hutchins v. State, 483 P.2d 519. 
Notw it hs tan ding incompetence to stand trial 
Mich.—People v. Coffey, 202 N.W.2d 456, 42 Mich. 
App. 683. 

TTifliitOB in c ons e quential 
Maas,—Com. v. Manning, 327 N.K2d 715, 367 Mass. 
60S. . 

Fearful state of mind 

N.Y.—People v. Wheder, 377 N.Y.S.2d 329, 50 AJD.2d 
1089. 

Material and relevant 

Wash,—State v. Stamm, 559 P2d 1,16 WashApp. 603. 
79. U.S.— US. v. Perez, CAIx, 489 F.2d 51, cert, 
den. 94 S.CL 3067, three cases, 417 U.S. 945, 41 
LJE<L2d 664, 3068, four cases, 417 U.S. 945, 41 
UEd2d 664. 

Coio.—People v. Parks, 579 PJd 76, 195 Colo. 344. 
Ga.—Scott v. State, 202 SS2d 201, 130 GaApp. 75. 
DL—People v. Want, 338 N.E2d 171, 61 I11.2d 559. 
People v. Edmonds, 323 N.E2d 415, 25 IU. 
AppJd 523. 

Mo.— State v. Greenhaw, App., 553 S.W.2d 318. 

NJ.—State v. Ordog, 212 A2d 370, 45 NJ. 347, cert 
den. 86 &CL 1942, 384 U.S. 1022, 16 LEd.2d 
1025, and 86 S.Ct 1945,384 U.S. 1022, 16 L.Ed.2d 
1025. 

Ch m lc i l tost 

US.—US v. Friedland, CAMe^ 444 F.2d 710. 

•0. UA—UR v. Wheder, CA.Utah, 444 F.2d 385— 
US. v. Bdl, CATex., 457 F.2d 1231, app. after 
Demand 470 F.2d 1178. 

Ala.— Tucker v. State, <?r.. 355 Sou2d 1145. 


Cal.—People v. Robinson, 38 Cal.Rptr. 890, 392 P.2d 
970, 61 C2d 373. 

DeL—Lukas v. State, 303 A.2d 664, cert. den. 94 S.Ct. 

121, 414 U.S. 822, 38 L.Ed.2d 55. 

Ga.—Hendrix v. State, 187 S.E2d 557, 125* GaApp. 
327. 

I1L—People v. Morris, 333 N.R2d 29, 30 IU.App.3d 
1075-People v. Miller, 334 N.E2d 421, 31 DL 
App.3d 436. 

Ind.—Coakley v. State, 283 N.E2d 392, 152 Ind.App. 
280. 

Ky.—Hoskins v. Com., 374 S.W.2d 839. 

La.—State v. Pagnotta, 220 So.2d 69, 253 La. 770- 
State v. Devore, 309 $o.2d 325—State v. Nix, 327 
So.2d 301, cert. den. 96 S.Ct. 1732, 425 U.S. 954, 
48 LEd.2d 198. 

Md.—Johnson v. State, 206 A.2d 138, 237 Md. 283. 
Avery v. State, 292 A2d 728, 15 MdApp. 520, 
app. dism., cert. den. 93 S.CL 1499, 410 U.S. 977, 
36 LEd.2d 173. 

Miss.—Jordan v. State, 257 So.2d 208. 

Mo.—State v. McCollum, 377 S.W.2d 379. 

Nev.—Beddow v. State, 572 P.2d 526, 93 Nev. 619. 
N.C—State v. Irick, 231 S.E2d 833, 291 N.C 480. 
Ohio—City of Cleveland v. Austin, 380 N.R2d 1357, 55 
Ohio App.2d 215, 9 0.0.3d 368. 

Old.—Hanna v. State, Cr., 560 P.2d 985. 

Pa.—Com. v. Friedman, 165 A.2d 678, 193 Pa.Super. 
640. 

Tenn.—Davidson v. State, 443 S.W.2d 457, 223 Tenn. 
193. 

Hobby v. State, Cr., 480 S.W.2d 554. 

Tex.—Beal v. State, Cr., 520 S.W.2d 907. 

Recollection of own statement 
Ga.—Butts v. State, 234 S.R2d 176, 141 GaApp. 634. 
82.5. U.S.—U.S. v. Lopes, GA.N.Y., 584 F.2d 1175. 
Ala.—Reeder v. State ex reL Myers, 314 So.2d 853, 294 
Ala. 260. 

CaL—People v. Utter, 101 CaLRptr. 214, 24 GA3d 
535, app. after remand 108 CaLRptr. 909, 34 
C.A.2d 366. 

Hawaii—State v. Ing, 497 PJd 575, 58 Haw. 466. 
DL—People v. Lewis, 366 N.R2d 466, 9 IIl.Dec. 189, 51 
HI App. 3d 109—People v. Morris, 382 N.R2d 383, 
22 IIl.Dec. 63, 65 DLApp.3d 155. 

Ind.—Buttram v. State, 382N.R2d 166, 269 Ind. 598— 
Stewart v. State, 368 N.R2d 253, 174 Ind.App. 
447. 

Me.—State v. Burnham, 350 A2d 577. 

NJ.—State v. Marsh, 392 A.2d 672, 162 NJ.Super. 

290, affd. 403 A2d 28, 168 NJ.Super. 352. 

Pa.—Com. v. Sanders, 394 A2d 591, 260 Pa.Super. 358. 
Tex.—Jackson v. State, Cr., 536 $.W.2d 371. 

82.10. U.S.—U.S. v. Castro, CAWis., 438 F.2d 468, 
cert den. 91 S.Ct. 1681, 402 U.S. 977, 29 L.Ed.2d 
142— US. v. Ruggiero, CAN.Y., 472 F.2d 599, 
cert den. 93 S.Ct 2772, 412 U.S. 939, 37 UEd.2d 
39B-U.S. v. Rodriguez, CA.Fla., 509 FJd 1342. 
Ala.—Manassa v. State, Cr., 253 So.2d 356, 47 Ala. 
App. 287. 

Ark.—Wilson v. State, 545 S.W.2d 636, 261 Ark. 5. 
Conn.—State v. Miller, 228 A2d 136, 154 Conn. 622. 
State v. McCoy, Cir.A.D., 226 A2d 116,4 Conn. 
Cir. 109. • 

Ga.—Lingo v, State, 175 S.E2d 657, 226 Ga. 496. 
IU.—People v. Hines, 329 N.R2d 903, 28 IllAppJd 
976. 

Mich.—People v. Rohn, 193 N.WJd 307,37 MichApp. 
726. 

N.C—State v. Crump, 186 S.R2d 369, 280 N.C 491. 
OkL—Laughlin v. City of Tulsa, Cr., 492 P2d 1131. 
Wash.—State v. Lane, 484 P.2d 432, 4 WashApp. 
745—State v. Duarte, 484 P.2d 1156, 4 WashApp. 
825. 

Conversation held hearsay 

Iowa—State v. Fetters, 202 N.W.2d 84. 

Coeonsplrator 

Wis.—Cacritok) v. State, 230 N.W.2d 139, 69 WisJd 

102 . 


82.15. U.S.—U.S. v. McManaman, CAKan., 653 
F.2d 458. 

Ga.—Williams v. State, 260 S.E2d 879, 244 Ga. 485. 
Pa.—Com. v. Parks, 417 AJd 1163, 273 Pa.Supcr. 506. 
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83.10, Under Federal Roles of Evidence 

U.S.—U.S. v. Carlson, CAMinn., 547 F.2d 1346, cert 
den. 97 S.Ct 2174, two cases, 431 U.S. 914, 53 
L.Ed.2d 224. 

83.15. Ga.—Parish v. State, 161 S.R2d 426, 117 Ga. 
App. 616. 

84. U.S.—UR v. Till, GA.Tex., 609 F.2d 228, cert 
den. IX S.Ct 1607,445 U.S. 955,63 L.Ed.2d 791. 

Cal.—People v. Griffin, 58 Cal.Rptr. 107, 426 P.2d 507, 
66 C.2d 459. 

85. Kan.—State v. Berry, 575 P.2d 543, 223‘Kan. 566. 
Pa.—Com. v. Wright, 317 A2d 271, 455 Pa. 480. 

Inadmissible 

La.—State v. Henderson, 362 So.2d 1358. 

87. U.S.—U.S. v. Lipton, CA.N.Y., 467 F.2d 1161, 
cert. den. 93 S.Ct. 1358, 410 U.S. 927, 35 L.Ed.2d 
587. 

Ark.—Nowlin v. State, 481 S.W,2d 320. 

Pa.—Com. v. Carrington, 57 Sch.L.R. 146. 

88. Harkness v. State, 590 S.W.2d 277, 267 Aik. 274, 
* app. after remand 609 S.W.2d 35, 271 Aric. 424. 

Suppression hearing. Hearsay is 
admissible during the course of a sup¬ 
pression hearing for the purpose of 
determining the existence of probable 
cause for the issuance of a warrant . 88,5 

88.5. Md.—Neam v. State, 286 A2d 540, 14 Md. 
App. 180. . 

W.Va,—State v. Dudick, 213 S.R2d 458, 158 W.Va. 
629. 

Hearsay inadmissible where probable cause al¬ 
ready determined 

Tex.—Dawson v. State, Cr., 477 S.W.2d 277. 

89. D.C.—Coltrane v. U.S., CA, 418 F.2d 1131, 135 
U.S.App.D.G 295. 

Mass.—Com. v. Miller, 282 NEJd 394, 361 Mass. 644. 

§ 719. Written Statements 

90. U.S.—Hogan v. State of Neb., GAN*., 535 F.2d 
458. 

Ala.—Prater % State, 224 So.2d 679, 45 AlaApp. 78. 
CaL—People v. Hill, 58 CaLRptr. 340,426 P.2d 908,66 
G2d 536, cert den. 88 S.Ct 492, 389 U.S. 993, 19 
LEd.2d 487, cert. den. 88 S.Ct 838, 390 US 911, 
19 L-Ed.2d 884. 

Conn.—State v. Anonymous, Com.PL, 320 AJd 882, 31 
Conn.Sup. 510. 

D.C—Abrams v. U.S., CA, 327 F.2d 898, 117 U.S. 
App.D.C 200. 

Fla.—Diamond v. State, App., 233 So.2d 418. 

Ga.—Page v. State, 227 S.R2d 8, 237 Ga. 20. 

Flynt v. State, 264 S.K2d 669, 153 GaApp. 232, 
cert den. 101 S.Ct 245, 449 U.S. 888, 66 LEd.2d 
114. 

DL—People v. Hairston, 263 N.E2d 840, 46 IlL2d 348, 
cert den. 91 S.Ct 1658, 402 U.S. 972, 29 L.Ed.2d 
136. 

People v. Turner, 235 N.R2d 317, 91 IU.App.2d 
436. 

Ind.—Carpenter v. State, 241 N.R2d 347, 251 Ind. 428. 
Iowa—State v. Branch, 222 N.W.2d 423. 

Kan.—State v. Thompson, 558 P.2d 93, 221 Kan. 176. 
Ky.—Caulder v. Com., 339 S.WJd 644. 

La.—State v. Maiden, 246 So.2d 810, 258 La. 417- 
State v. Vamado, 310 So.2d 111. 

Mass.—Com. v. Williams, 391 N.E2d 1202, 378 Mass. 
217. 

Minn.—State v. Jones, 152 N.W.2d 67, 277 Minn. 174. 
Neb.—State v. Morgan, 136 N.W.2d 799, 182 Neb. 639. 
N.D.—State v. Garvey, 283 N.WJd 153, 
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Old.— Wing v. State, Cr., 490 P.2d 1376, cert den. 92 
S.Ct. 1772, 406 U.S. 919, 32 LEd.2d 119. 
Or.-State v. Echeverria, 626 P.2d 897, 51 Or.App. 513. 
Tenn.—Griffin v. State, Cr.App., 595 S.W.2d 96. 

Tex.—Rogers v. State, Cr., 368 S,W.2d 772—Mims v. 
State, Cr., 378 S.W.2d 318—Salas v. State, Cr., 403 
S.W.2d 440. 

Vs.— Justus v. Com., 283 S.E2d 905, 222 Va. 667, cert. 

den. 102 S.Ct. 1491, 455 U.S. 983, 71 T„Ed ?d 693. 
Wish.—State v. Young, 458 P.2d 8, 76 Wash.2d 551. 
Warrant with officer’s name 
N.C—State v. Frizzelle, 119 S.E2d 176, 254 N.C. 457. 
Certification immaterial 
Ala.—Lowery v. State, Cr., 317 So.2d 365, 55 AlaApp. 
514, cert den. 317 So.2d 372, 294 Ala. 763, app. 
after remand 342 So.2d 797, writ den. 342 So.2d 
802. 
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91. CaL—People v. Rubio, 139 Cal.Rptr. 750, 71 
GA.3d 757. 

Ky.—Dixon v. Com., 487 S.W.2d 928, app. after re* 
mand 505 S.W.2d 771. 

Report of probation officer 

Tex.—McCrary v. State, Cr., 604 S.W.2d 113. 

91 U.S.—U.S. v. Hoffa, CA.Tenn., 376 F.2d 1020, 
cert. den. 88 S.Ct. 102, 389 U.S. 859, 19 L.Ed.2d 
124—Schlinsky v. U.S., C.A.Mass* 379 F.2d'73S, 
cert. den. 88 S.Ct. 236, 389 U.S. 920, 1$ LEd.2d 
265. 

U.S. v. Greenberg, D.C.N.Y* 200 F.Supp. 382. 
Ariz—State v. Hughes, App., 584 P.2d 584, 120 Ariz. 
120 . 

Ga—Simmons v. State,' 263 S.E2d 521 152 GaApp. 
643. 

Hawaii—Bates v. Ogata, 482 P.2d 153, 52 Haw. 573. 
Mich.—People v. Patton, 308 N.W.2d 163, 411 Mich. 
490. 

N.C—State v. Austin, 228 SJE.2d 507, 31 N.C.App. 20. 
OkL—Carter v. State, Cr., 521 P.2d 85. 

S.G—State v. Latham, 273 S.E2d 771 275 S.C. 550. 
Tex.—Tucker v. State, 339 S.W.2d 64, 170 Tex.Cr.R 
113. 

In rapport of search warrant 

Ala.—Satterwhite v. State, 364 So.2d 359, on remand, 
CivApp* 364 Sold 362. 

Tex.—Figueroa v. State, Cr., 473 S.Wld 202—Cherry 
v. State, Cr., 479 S.Wld 924. 

As to affiant*a participation in crime 

U.S.—U.S. V. Lawrenson, D.GMd* 192 F.Supp. 719. 

Admiraible 

U.S—U.S. V. Williams, CA-Tex* 573 Fid 284. 

D.G—U.S. v. MTriye, CA* 655 F.2d 1240, 211 VS. 
App.D.G 10. 

915. DeL—Denrffckson v. State, 406 A.2d 405. 

Mo.—State v. Zinn, App., 562 S.W.2d 784, 7 A.L.R.4th 
459. 

Held admissible 

Mo.—State v. Cranberry, 491 S.W.2d 528. 

94. Cal.—People v. Terry, 37 CaLRptr. 605, 390 Pld 
381,61 C2d 137, cert. den. 85 S.Ct 131 379 U.S. 
866, 13 LEdld 68. 

Cola—Kurtz v. People, 494 P.2d 97, 177 Colo. 306. 

95. Indictments 

Tex.—Urban v. State, Cr., 387 S.W.2d 396. 

97. Tex—McCaleb v. State, Cr., 403 S.Wld 134. 

Petition 

La.—State v. Kimble, 375 Sold 76. 

Tex.—Barker v. State, Cr., 509 S.Wld 353—Erwin v. 

State, Cr* 531 S.Wld 337. 

99. Tex.—Brooks v. State, Cr., 475 S.W.2d 268. 

L Mass-Corn. v. Rosa, 363 N.R2d 681, 372 Mass. 
697. 

N.G—State v. Martin, 242 S.E2d 761 294 N.G 701 
Tex.—Doggett v. State, Cr.. 530 S.W.2d 551 
1 UA—U.S. V. VervUle, CA.WIs* 355 F.2d 527. 

3. Tex.—Pannell v. State, Cr., 477 S.Wld 586. 


4. Ill.—People v. Scott, 317 N.Eld 736, 22 Ill.App.3d 
770. 

Mich—People v. Hider, 163 N,W.2d 273. 12 Mich. 
App. 528. 

Tex—Nelson v. State, Cr* 507 S.W.2d 565. 

Probation report 

Cal—People v. Williams, 35 Cal.Rptr. 805, 223 C.A.2d 
676. 

5. Ariz.—State v. Cousins, 420 P.2d 185, 4 Ariz.App. 

318, reh. den. 421 P.2d 901, 4 Ariz.App 468. 
Fla.—State v. Barnes, App., 280 So.2d 46. 

Md—Harrod v. State, 384 Aid 753, 39 MdApp. 23a 
Tex.—Yates v. State, Cr„ 489 S.W.2d 620. 

Sanity hearing 

Ind—Twomey v. State, 267 N.E2d 176,256 Ind. 128— 
Blackburn v. State, 291 N.EZd 686, 260 Ind. 5, 
app. dism. 93 S.Ct. 2755, 412 U.S. 925, 37 LEd.2d 
152. 

Computer printouts 

Tenn—State v. Buck, 670 S.W.2d 600. 

6. U.S—U.S. v. Fabio, C.A.Md., 394 F.2d 132-U.S. 
v. Shiver, GAGa* 414 F.2d 461. 

CaL—People v. Sanders, 142 Cal.Rptr. 227, 75 C.A3d 
501. 

Conn.—State v. La Riviere, Cir.A.D., 173 Aid 900, 22 
Conn.Sup. 385, 1 Conn.Cir. 47. 

D.C—Sellman v. U.S., App., 386 A2d 303. 

Ill—People v. McGhee, 314 N.R2d 313, 20 Dl.App.3d 
915. 

Ind.—Olson v. State, 315 N.R2d 697, 262 Ind. 329. 
Kan.—State v. Taylor, 424 P.2d 612, 198 Kan. 290, 
La.—State v. Nix, 327 So.2d 301, cert. den. 96 S.Ct 
1732, 425 U.S. 954, 48 L.Ed,2d 198. 

Mass.—Com. v. Kenneally, 406 N.E2d 714, 10 Mass. 
App. 162, app. decided 418 N.Eld 124, 383 Mass. 
269, cert den. 102 S.Ct 170, 454 U.S. 849, 70 
LEd.2d 138. 

Mo.—State v. Smith, 477 S.W.2d 67—Warren v. State, 
482 S.W.2d 497. 

Mont.—State v. Camitsch, 626 P.2d 1250. 

NJ—State v. Lungsford, 400 A2d 843, 167 N J.Super. 
296. 

N.Y—People v. Shack, 396 N.Y.S.2d 234, 58 A.Dld 
757. 

Okl—Dukes v. State, Cr., 499 Pld 471. 

Or.—State v. Crawley, 410 P.2d 1012, 242 Or. 601. 

“Mug shot” 

CaL—People v. Cook, 60 Cal.Rptr. 133, 252 GA2d 25. 

FBI report 

U.S—U.S. v. Augelio, GA.N.Y., 452 F.2d 1135, cert 
den. 92 S.Ct. 1787, 406 U.S. 922, 32 LEd.2d 122, 
cert den. 93 S.Ct 145, 409 U.S. 859, 34 LEd.2d 
105. 

Lineup sheets 

Mich.—People v. Poe, 202 N.W.2d 320, 388 Mich. 611. 

Police sketch 

DL—People v. Fair, 359 N.E2d 848, 4 IILDec. 15, 45 
DLApp-3d 301. 

Accident report 

Fla.—State v. Inman, App., 347 Sold 791. 

Arrest report and fingerprint card 
La.—State v, Martin, 356 So.2d 1370, app. after remand 
372 Sold 563. 

Wanted persons bulletin 

S.G—State v. Gilchrist, 255 S.E2d 346, 273 S.G 151 

Criminal rap sheet 

DL—People v. Pardo, 404 NJEld 501, 39 IILDec. 117, 
83 DLApp.3d 556. 

9. Alaska-White v. State, 577 Pld 1056. 

Cola—Garrison v. People, 408 P.2d 60, 158 Cola 348. 
HI—People v. Harris, 240 N.Eld 123, 97 DlApp.2d 
288, cert. den. 89 S.Ct. 2137, 395 U.S. 985, 23 
UEd.2d 774, reh. den. 90 S.Ct 41, 396 U.S, 870,24 
LEdld 127. 

Mass.—Com. v. Ennis, 314 N.Eld 921 2 MassApp. 
864. 

Mont—State v. Nelson, 560 P.2d 897, 172 Mont. 65. 
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N.M.—State v. Ruiz, App., 617 P.2d 160, 94 N.M. 771. 
Old—Wing v. State, Cr* 490 F.2d 1376, cert. den. 92 
S.Ct. 1772, 406 U.S. 919, 32 LEd.2d 119. 

Va—Boone v. Com., 194 S.E2d 689, 213 Va. 695. 
10. U.S.—U.S. v. Tompkins, CAIowa, 487 F.2d 146, 
cert. den. 94 S.Ct 1952, 416 U.S. 944, 40 LEd,2d 
296. 

Mich—People v. Domin, 248 N.W.2d 250, 71 Mich. 
App. 315. 

Okl.—Chambers v. State, Cr., 649 Pld 795. 

Selective Service file exception 

U.S,—US. v. Wendt, C.ACaL, 452 F.2d 679. 

12. N.G—State v. Gray, 233 S.E2d 905, 292 N.G 
270. 

Breathalyzer 

N.D—State v. Ghylin, 222 N.W.2d 864. 
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15. Ill—People v. Green, 369 N.E2d 589, 12 IILDec. 
92, 54 IU.App.3d 251 

La.—State v. Penudaro, 374 So.2d 1244. 

16. U.S—U.S. v. Hans, CAObio, 684 F.2d 343, on 
reh., D.C., 548 F.Supp. 1119. 

Old.—Lewis v. State, CrApp* 586 P.2d 81. 

18. D.C—U.S. v. Watkins, GA* 519 F.2d 294, 171 
U.S.App.D.C. 158. 

Me—State v. Lizotte, 230 A2d 414. 

N.Y—People v. Blanchard, 390 N.YSld 660, 55 
AD.2d 968. 

19. U.S.—U.S. v. Stout, GA.Fla* 667 F.2d 1347. 

U.S. v. Abrams, D.C.N.Y., 543 F.Supp. 1184. 
Ala,—Howard v. State, Cr., 347 So.2d 574. 

Ind.—Flewalkn v. State, 368 N.E2d 239, 267 Ind. 90. 
Mich—People v. Rodgers, 201 N.W.2d 621, 388 Mkh. 
513. 

People v. Dugan. 184 N.W.2d 758, 29 MidtApp. 
76 

Tenn—Wallace v. State, Cr* 500 S.WJd 629. 

Evidence slip 

Iowa-State v. Branch. 222 N.W.2d 423. 

20. Ala.—Bennefidd v. State, 202 Sa2d 55, 281 Ala 
283. 

2L U.S.-U.S. v. Beasley, CAAk, 513 F.2d 309, 
reh. den. 521 F.2d 815, app. after remand 545 F.2d 
403, reh. 563 F.2d 1225. 

U.S. v. Herndon, D.CJvGnn., 334 F.Supp. 533. 
Fla—Beik v. State, App* 167 So2d 239. 

Ga—Roger v. State, 162 S,E2d 411, 224 Ga. 436. 
Ind.—Carpenter v. State, 241 N.E2d 347,251 Ind. 428. 
Ky.—Queen v. Com* 434 S.W.2d 318. 

La.—State v. Martin, 356 So.2d 1370, app. after re mand 
372 Sa2d 563. 

Nev.—Aguilar v. State, 639 P.2d 533, 98 Nev. 18. 
N.H.—State v. Russell, 317 A2d 781, 114 NJEL 221 
NJ—State v. Cary. 239 A.2d 680, 99 NJ.Super. 323, 
remd. 250 A2d 15,53 NJ.256, op. supp.264A.2d 
209, 56 NJ. 16, affd. 264 A2d 209, 36 NJ. 16. 
OkL—Schorr v. State, Cr* 499 P Jd 450—Hffl v. State, 
Cr* 523 PJd 1114. 

Tenn—Hill v. State, 461 S.W2d 50, 3 Tenn.GrApp. 
331. 

Markings on letters 

U.S.—U.S. v. Jackson, GACaL, 469 FJd 267. 

22. U.S—U.S. v. Pichnardk, GAWash* 427 F-2d 
1290. 

Iowa-State v. Hoffer, 197 N.W.2d 368. 

Va.—Parish v. Com., 145 SE.24 191 206 Va. 627, cert, 
den. 86 S.Ct 1463, 384 US. 941 16 LEd . 2d 54a 

Radiogram 

Tex.—Miller v. State, Cr* 442 S.WJd 34a 
Book listing drugs and their effects 
Cal—People v. Conrad, App* 107 CaLRptr. 421, 31 
CA.3d 308. 

25. U.S—PalkXta v. U.S* GAN.H* 404 FJd 1035 
—U.S. v. Mathis, CA.Md* 550 FJd 180, cert, 
den. 97 S.Ct. 114a 429 UE 1107,51 LEtL2d 56a 
Ala.—Curtis v. State, 208 Sa2d 245, 44 Ala. App. 335. 
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Colo.—Quintana v. People* 405 P.2d 740, 158 Colo. 
189. 

Ga.—Sanders v. State, 227 S.E.2d 504, 138 Ga.App. 
774, 

HI—People v. Jayne, 368 N.E2d 422, 10 Ill.Dec. 827, 
52 IHApp.3d 990. 

Ind.—Clay v. State, 346 N.E2d 574, 264 Ind. 495. 
Ky.—Shirley v. Com, 378 EW.2d 816. 

La.—State v. Aulds, 257 So.2d 642, 260 La 869. 
Mich.—People v. Burt, 279 N.W.2d 299, 89 Mich App. 
293. 

Tenn.—State v. Green, Cr.App, 613 S.W,2d 229. 
Tex.—Eider v. Sttte, Cr.App., 614 S.W.2d 136. 

Wis.—State v. Grahn, 123 N.W.2d 510, 21 Wis.2d 49. 
26. Cal—People v. Dawson, 7 Cal.Rptr. 384, 184 
GA.2d Supp. 881. 

Tex.—Gamble v. State, Cr., 509 S.W 2d 355. 
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30. Mass.—Com. v. dark, 295 N.E2d 163, 363 Mass. 
467. 

Tex.—Jackson v. State, Cr., 518 S.W.2d 371. 

30 3. Ariz.—State v. Gaddy, App., 578 P.2d 1023, 
118 Ariz. 594. 

CaL—People v. Russel, 70'Cal.Rptr. 210, 443 P.2d 794, 
69 G2d 187, cert. den. 89 S.Ct, 145, 393 U.E 864, 
21 LEd.2d 131 

Ind.—French v. State, 362 N.E2d 834, 266 Ind. 276. 
Or.—Sute v. McCauley, App., 494 P.2d 438. 
Court-ordered report of psychiatric examination 
of defendant admissible 

U.E—U.E V. Stern, CACal., 519 F.2d 521, cert. den. 

96 S.Ct. 565, 423 U.S. 1033, 46 L.Ed.2d 407. 
30.10. Neb.—Sute v. Klutts, 284 N.W.2d 415, 204 
Neb. 616. 

31. Ariz^-State v. Brieriy, 509 P.2d 203, 109 Ariz. 
310. 

32. Iowa—Sute v. Kennedy, 224 N.W.2d 223, 76 
AL.R.3d 968. 

Mass,—Com. v. DeBrosky, 297 N.E.2d 496, 363 Mass. 
718. 

Court records 

La.—State v. Roche, 341 So.2d 348. 

33. Checks 

U^.—U.S. V. Hans, D.GOhio, 496 F.Supp. 957. 
Mich.—People v. Fields, 186 N.W.2d 77, 30 Mich.App. 
264. 

34. Identification card 
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Wash.—State v. Carter, 596 P.2d 1354, 23 Wash.App. 
297. 

W.Va—State v. Carter, 282 S.E2d 277. 

Wis.—State v. Williamson, 267 N.W.2d 337, 84 Wis.2d 
370. 

At scene of accident 

Ill—People v. McMahon, 331 N.E2d 857, 30 Ill. 
App.3d 16. 

page 1012 

10. Ark—Poole v. State, 552 S.W.2d 647, 262 Ark. 4. 
Cal—People v. Sheets, 59 CaLRptr. 777, 251 GA.2d 

759-People v. Pedercme, 63 Ca3.Rptr. 873, 256 
GA2d 328. 

Md—Dorsey v. State, 262 A2d 591, 9 Md.App. 80. 
NJ—State v. Simmons, 237 A2d 63a 98 NJ^uper. 
43a affd. 247 A-2d 313, 52 NJ. 538, cert den. 89 
S.CL 1779, 395 U.S. 924, 23 L.Ed.2d 241. 

11. Ariz.--State v. Miranda, 401 P.2d 716, 98 Ariz. 

11 . 

Ga—Jackson v. State; 165 S.E.2d 711,225 Ga. 39, cert 
den. 90 S.Ct. 2248, 399 U.S. 934, 26 LEd.2d 805. 

Gronnds for arrest 

(2) Other circumstances. 

Ala.—Crews v. State, CrApp, 375 Sa2d 1291. * 
Miss—McNeil v. State; 308 SoJd 236. 

Informant's information about pmon living on 
certain street 

Tex.—Cortez v. State, App. 2 Dist, 685 S.W.2d 467, 
review ref. 

13. Cal.—People v. Beamon, 105 CaLRptr. 681, 504 
PJd 905, 8 C3d 625. 

Fla,—Cbx v. State; App., 219 SoJd 762, app. after 
remand 243 So2d 611. 

m— People v. McMahon, 331 N.E2d 857, 30 UL 
‘ AppJd 16. 

Pa.—Com. v. Deaton, 379 A2d 552, 475 Pa. 14. 

S.G—State v. Sadis, 216 SX.2d 501, 264 S.C 541. 
Tex.—King v. State, Cr., 402 S.WJd 746. 

Testimony by accused 

U5—UE v. Owens, C.A.N.Y., 271 F.2d 425, cert, 
den. 81 S.Q. 9ia 365 US 874, 5 L-EdJd 863. 

Sl—T iatter'v. Stale, 188 S.E.2d 512, 228 Ga. 829. 
Ind—Blevins v. State, 291 N.EJd 84, 259 Ind. 618. 

Voice 

Arix—State v. Godinez, 531 PJd 154, 111 Ariz. 397, 
79 ALJUd 74. 



15. Conn.-State v. Cohen, Cir.A.D., 223 A.2d 542, 4 
Conn.Cir. 5. 

Ky.—Stallard v. Com., 432 S.WJd 401. 

Md.—Grimes v. State, 203 A.2d 418, 236 Md. 613. 
Mass.—Com. v. Bjorkman, 303 N.E.2d 715, 363 Mass. 
297. 

Okl—Pndeaux v. State, Cr., 505 P.2d 986. 

Tex.—Madeley v. State, Cr., 488 S.W.2d 416. 

16. Ind—Underhill v. State, 428 N.E.2d 759. 

16.5, U.S—Anderson v. Maggio, C.A.La., 555 F.2d 

447. 

Kan— CJS. cited in State v. Childs, 422 P.2d 898, 
904, 198 Kan. 4. 

Tex—Lyons v. State, Cr., 388 S.W.2d 950. 

16.10. U.S—U.S. v. De Sisto, C.A.N.Y., 329 F.2d 
929, cert den. 84 S.Ct. 1885, 377 U.S. 979, 12 
L.Ed.2d 747. 

Cal—People v. Hatfield, 78 Cal.Rptr. 805, 273 C.A.2d 
745. ' 

N.Y—lPeople v. Carter, 241 N.Y.S.2d 447, 19 A.D.2d 
662—People v. Edmonds, 270 N.Y.S.2d 508, 26 
AD.2d 592. 

Rule inapplicable 

N.Y—People v. Christman, 244 N.E.2d 703, 23 N.Y.2d 
429, 297 N.Y.S,2d 134. 

People v. Gould, 267 N.Y.SJd 966, 25 AD.2d 
160—People v. Papineau, 297 N.Y.SJd 65, 31 
AD.2d 781. 

People v. Falco, 324 N.Y.S.2d 680, 67 Misc.2d 
520. 
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18. Identification of photograph 

Utah—State v. Owens, 388 P.2d 797, 15 Utah2d 123. 
Effect of illegality of arrest 
Cal—People v. Watson, 44 Cal.Rptr. 306, 234 GA.2d 
203. 

Testimony that the witness had pre¬ 
viously identified accused at the illegal 
lineup is per se inadmissible regardless 
of whether his identification was based 
on an independent origin or source , 205 
but testimony of a legal pretrial identi¬ 
fication is admissible . 20,10 

205. U.S—Gilbert v. State of Cal., Cal., 87 S.Ct. 

195*1, 388 U.S. 263, 18 L.Ed.2d 1178. 

Md—Palmer v. State, 249 A.2d 482, 5 MdApp. 691. 

20.10. D.G—U.S. v. Clark, D.C., 294 F.Snpp. 44, 
affd., GA, 408 F.2d 1230, 133 U.S.App.D.G 27, 

■ cert. den. 89 S.Ct. 1318, 394 U.S. 964, 22 LEd.2d 
567. 

Md—Smith v. State, 250 A2d 285, 6 MdApp. 59, cert. 

den. 90 S.Ct 1402, 397 U.S. 1057,25 L.Ed2d 674. 
W.Va,—State v. Boyd, 280 S.EJd 669. 

27. County fine 

Ga—Adams v. State, 203 SE2d 314,130 GaApp. 361 

§ 726. -Occupation 
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33. Tex—Boyett v. State, Cr., 368 S.W.2d 769. 

§ 727. -Ownership or Posses¬ 

sion 

39. U.S—U.S. v. Chibbaro, GA.NJ., 361 F.2d 365. 
Cal—People v. Gamboa, 84 CaLRptr. 908, 5 GA3d 
187. 
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44. D.G-Killcas v. U.S., App., 263 A2d 44. 

Me—State v. Leonard, 380 AJd 1027. 

§ 728. — Statements of Accused 

50. Colo—People v. Cavalier, 584 P.2d 92, 41 Cob. 
App. 119. 

D.G— Clark v. U.S, App., 412 A2d 21. 


Fla—Watkins v. State, App., 342 So.2d 1057. 

Ky—Ferguson v. Com., 401 S.W.2d 225, cert. den. 87 
S.Ct. 302, 385 U.S. 938, 17 LEd.2d 217. 

Md.—Quiles v. State, 243 A2d 661, 4 Md.App. 354, 
Mo.—State v. Brown, 404 S.W.2d 179. 

Neb—State v. Pelton, 249 N.W.2d 484, 197 Neb. 412. 
N.Y—People v. Tufano, AD., 415 N.Y.S.2d 42, 69 
A.D.2d 826. 

Okl.—Stedman v. State, Cr., 568 P.2d 350. 
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51. D.C—Clark v. U.S., App., 412 A.2d 21. 

N.Y—People v. Colascione, 238 N.R2d 699,22 N.Y.2d 

65. 291 N.Y.S.2d 289. 

People v. Siegel, 292 N.Y.S.2d 293, 30 A.D.2d 
706. 

N.C—State v. Mitchell, 155 S.R2d 96, 270 N.C. 753. 

52. U.S—U.S. v. Mayersohn, GA.N.Y., 413 F.2d 
641, cert. den. 90 S.Ct 903, 397 U.S. 906, 25 
L.Ed2d 87. 

Cal—People v. Sanchez, 12 Cal.Rptr. 906, 191 C.A.2d 
783. 

HI—People v. Doyle, 377 N.EJd 1093, 18 IlLDec. 457, 
61 IU.App.3d 571. 

N.C.—State v. Robbins, 169 S£.2d 858, 275 N.C. 537. 
Tex.—Breeden v. State, Cr., 438 S.W.2d 105—Daley v. 
State, Cr., 491 S.W.2d 932. 

Conversations with officer prior to making con¬ 
fession 

S.C—State v. Young, 119 S.E.2d 504, 238 S.C. 115, 
cert. den. 82 S.Ct. 101,368 U.S. 868,7 LEd.2d 65. 

§ 729. -Other Matters 
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53. U.S—Harlow v. U.S., GA.Tex., 301 F.2d 361, 
cert den. 83 S.Ct 25, 371 U.S. 814, 9 L.Ed.2d 56, 
reh. den. 83 S.Q. 204, 371 U.S. 906, 9 LEd2d 
167. 

Conn.—State v. Roberts, CirAD., 230 A.2d 239, 4 
Conn.Cir. 271. 

Ind.—Skaggs v. State, 220 N.R2d 528, 247 Ind. 639. 
Ky.—Castle v. Com, 463 S.W.2d 120. 

Threats against victim must be heard or wit¬ 
nessed 

Mass.—Com. v. DelValle; 221 N.K2d 922, 351 Mass. 
489, app. after remand 234 N.R2d 721, 353 Mass. 
684. 

Pa—Com. v. Jacobs, 46 West. 159. 

Conduct in driving 

N.G—State v. Frizzelle, 119 S.E.2d 176, 254 N.C 457. 

Threats against witness 

S.G—State v. Key, 180 S.K2d 888, 256 S.G 90. 

54. U.S—U.S. v. Cianchetti, GAConn, 315 F.2d 
584—U.S. v. Simon, C,A.Ala, 488 F.2d 133. 

Md—Alexander v. State, 242 A2d 180, 4 Md.App. 
214. 

Mass.—Com. v. Edmonds, 313 N.R2d 429, 365 Mass. 
' 496. 

Vt—State v. Kelly, 312 A.2d 906, 131 Vt. 582. 

54.5. Cal—People v. Bracamonte, 17 CaLRptr. 62, 
197 CA.2d 385. 

Ky—Faught v. Com., 467 S.WJd 322. 

Mo—State v. Rapheld, App, 587 S.W.2d 881. 
Intoxication 

SJ>—City of Sbux Falls v. Kohler, 118 N.W.2d 14, 80 
S.D. 34, 

55. Cal—People v. Baeske, 130 CaLRptr. 35, 58 
GA.3d 775. 

Ky—Benge v. Com., 346 S.W.2d 311. 

La.—State v. Junegain, 324 Sa2d 438. 

56. Cal—People v. Emory, 13 CaLRptr. 889, 192 
CA.2d 814-People v. Pinn, 94 CaLRptr. 741,17 
GA.3d 99. 

Ga.—Uttle v. Stynchcombe, 180 S.K2d 541, 227 Ga. 
311. 

N.Y—People v. Luciano, 406 N.Y.S.2d 528,64 ADJd 
614. 

57. U.S.—Massey v. U.S, GAAriz, 407 F.2d 1126. 


La.—State v. Murphy, 309 So2d 134. 
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58. Ga.—Boyd v. State, 246 S.E2d 396, 146 Ga.AoD 

359. PP ’ 

59. S.G—State v. James, 179 S.E.2d 41, 255 S.C. 365, 

page 1018 

60. U.S.—Lupo v. U.S., C.A.Alaska, 322 F.2d 569. 

Ill.—People v. Robinson, 263 N.E2d 57, 46 IU.2d 229. 

Or.—State v. Christensen, 474 P.2d 782, 3 Or.App. 442, 

63. Ill.—People v. Harrison, 185 N.E.2d 244, 25 IU.2d 
407. 

64. Del.—Derrickson v. State, 321 A.2d 497. 

65. Or.—State v. Christensen, 474 P.2d 782, 3 Or. 
App. 442. 

66. U.S.—U.S. v. Borelli, C.A.N.Y., 336 F.2d 376, 
cert. den. 85 S.Ct. 647, two cases, 379 U.S. 960, 13 
L.Ed.2d 555. 

Ohio—State v. Ciesielskt, 247 N.E2d 321, 18 Ohio 
App.2d 85. 

Value 

U.S.—U.S. V. Homing, C.A.Va„ 409 F.2d 424. 

Ind.—Bonds v. State, 214 N.E2d 796, 247 Ind. 260. 
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66.5. Ill.—People v. Thompson, 263 N.E.2d 124, 128 
IU.App.2d 420. 

Ind.—Pennebaker v. State, 270 N.E2d 756, 256 Ind. 
524. 

67. U.S.—U.S. v. Black, C.A.Ga., 436 F.2d 838— 
Flores v. EsteUe, C,A.Tex., 513 F.2d 764, cert, 
den. 96 S.Ct. 401, 423 U.S. 989, 46 L,Ed.2d 308. 

U.S. v. Partin, D.C.La., 320 F.Supp. 275. 

Ala.—Cox v. State, 193 So.2d 759, 280 Ala. 318. 

Brinks v. State, 217 So.2d 813, 44 AJa.App. 601, 
cert. den. 217 So.2d 820, 283 Ala. 712. 

Alaska—Pedersen v. State, 420 P.2d 327. 

Cal.—People v. Crosby, 25 Cal.Rptr. 847, 375 P.2d 839, 
58 C.2d 713—People v. Nye, 78 Cal.Rptr. 467, 455 
P.2d 395, 71 C.2d 356, cert. den. 92 S.Q. 2417, 406 
U.S. 972, 32 L.Ed.2d 672. 

Conn.—State v. Marra, Cir.A.D„ 184 A.2d 805, 23 
Conn.Sup. 480, 1 Conn.Cir. 327. 

D.C.—Cannady v. U.S., C.A., 351 F.2d 796, 122 U.S. 
App.D.C. 99. 

Fla.—HaUihan v. State, App., 226 So.2d 412. 

Ga.—Green v. State, 145 S.E2d 80, 112 Ga.App. 329- 
Moon v. State, 169 S.E2d 632, 120 Ga.App. 141— 
Nichols v. State, 213 S.E2d 20, 133 Ga.App. 717. 

Ill—People v. Palmer, 187 N.E2d 236, 26 I11.2d 464, 
cert. den. 83 S.Q. 1681, 373 U.S. 951, 10 L.Ed.2d 
706. 

People v. Sutton, 249 N.E2d 215,110 Ill.App.2d 
232. 

Iowa—State v. Schlater, 170 N.W.2d 601. 

La.—State v. Evans, 192 So.2d 103, 249 La. 861, cert, 
den. 88 S.Q. 110, 389 U.S. 887, 19 LEd.2d 187, 
reh. den. 88 S.Q. 483, 389 U.S. 998, 19 L.Ed.2d 
507. 

Md—Coffin v. State, 186 A.2d 216, 230 Md. 139. 

Mich.—People v. Ramos, 170 N.W.2d 189, 17 Mich. 
App. 515. 

Miss.—Roberson v. State, 185 So.2d 667—Agee v. State, 
185 So.2d 671. 

Mo.—State v. Baldwin, 399 S.W.2d 22. 

NJ.—State v. McGee, 329 A.2d 581, 131 NJ.Super. 
292. 

N.C—State v. Barfield, 259 S.E2d 510, 298 N.C 306, 
cert. den. 100 S.Ct 3050, 448 U.S. 907, 65 L.Ed.2d 
1137, reh. den. 101 S.Ct 41, 448 U.S. 918, 65 
L.Ed.2d 1181. 

Ohio-State v. Gerhardt, 184 N.E2d 516, 115 Ohio 
App. 83—State v. Young, 220 N.E2d 146, 7 Ohio 
App.2d 194. 

Or.—State v. Crawley, 410 P.2d 1012, 242 Or. 601- 
State v. Emery, 480 P.2d 445, 4 Or.App. 527, app. 
after remand 495 P.2d 308, 8 Or.App 630. 

Pi— Com. v. Tselepis, 181 A.2d 710, 198 Pa.Super. 
449. 

Tex.—Ashley v. State. 362 S.W.2d 847, cert. den. 83 
S.Ct. 955,372 U.S. 956,10 L.Ed.2d 10-McKnight 
v. State, Cr., 399 S.W.2d 552—Salas v. State, Cr., 
403 S.W.2d 440. 


Va —Biesser v. Town of Holland, 156 S E.2d 792. 208 
Va. 167. 

Deterrent effect of death penalty 

Cal.—People v, Bickley, 22 Cal Rptr 340,372 P.2d 100, 
57 C.2d 788. 

Ill feelings by defendant 

Miss.—Agee v. State, 185 So.2d 671. 

Threats 

Cal —People v. Evans, 82 Cal.Rptr. 877, 2 C.A.3d 877 

Okl.—Brewer v. State, Cr., 414 P.2d 559. 

Prior consistent statements 

US—McDonnell v. U.S., C.A.S.D, 472 F,2d 1153, 
cert. den. 93 S Ct. 2785, 412 U.S 942, 37 L.Ed.2d 
402. 

Intention to comply with divorce decree 

Iowa—State v. Graham, 203 N.W.2d 600. 

Assertive conduct 

III.—People v. Higgs, 298 N.E.2d 283, 11 Hl.App.3d 
1032. 

Reaction of witness 

Mich.—People V. Willis, 208 N.W.2d 204, 46 Mich. 
App. 436. 

68. Cal.—People v. Padden, 48 Cal.Rptr. 311, 238 
C.A.2d 708. 

69. U.S.—U.S. v. Anost, C.A IU., 356 F.2d 413—U.S, 
v. Castro, C.A.Wis., 438 F.2d 468, cert. den. 91 
S.Q. 1681, 402 U.S. 977, 29 LEd.2d 142. 

U.S. v. Sapperstein, D.C.Md., 198 F Supp. 147, 
affd., C.A., 312 F.2d 694—Rothschild v. State of 
N.Y., D.C.N.Y., 388 F.Supp. 1346, afTd., C.A., 525 
F.2d 686. 

Cal.—People v. Rosson, 20 Cal.Rptr. 833, 202 C.A.2d 
480—People v. Brown, 77 Cal.Rptr. 650, 272 
C.A.2d 623. 

Colo.—People v. Burress, 515 P.2d 460, 183 Colo. 146. 

Del.—Derrickson v. State, 321 A.2d 497. 

D.C.—U.S. v. Brown, 490 F.2d 758, 160 U.S.App.D.C 
190. 

Ga.—Roger v. State, 162 S.E2d 411, 224 Ga. 436. 

Ill—People v. Jackson, 211 N.E.2d 610, 64 IH.App.2d 
217. 

Ky.—Todd v. Com., 511 S.W.2d 239. 

La.—State v. Weedon, 342 So.2d 642. 

Minn—State v. Blanchard, 315 N.W.2d 427. 

NJ.—State v. Smith. 273 A.2d 68, 113 NJ.Super. 120. 

N.C.—State v. Miller, 194 S.E2d 353, 282 N.C. 633, 

Or—State v. O'Brien, 485 P.2d 434, 6 Or.App. 34, reh. 
den. 486 P.2d 592, 6 Or.App. 34, affd.. Sup., 496 
P.2d 191, 262 Or. 30. 

Pa.—Com. v. Wright, 317 A.2d 271, 455 Pa. 480. 

Predisposition 

U.S—U.S. v. Moriarty, C.A.Fla., 497 F.2d 486. 
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71. U.S—Cole v. U.S., C.A.Cal., 327 F.2d 360-U.S. 
v. Mackiewicz, C.A.Conn., 401 F.2d 219, cert, 
den. 89 S.Q. 253, 393 U.S. 923, 21 L,Ed.2d 258. 

Ark.—Sims v. State, 491 S.W.2d 584, 254 Ark. 9. 

Cal—People v. Warner, 76 Cal.Rptr. 160, 270, GA.2d 
900. 

D.G—Clemons v. U.S., GA„ 408 F.2d 1230, 133 US. 
AppJD.G 27, cert. den. 89 S.Q. 1318, 394 US. 
964, 22 LEd.2d 567. 

Ga.—Kennemore v. State, 149 S.E2d 471, 222 Ga. 252. 

McKeever v. State, 163 S.E2d 919, 118 Ga.App. 
386. 

IU—People v. Ross, 241 N.E2d 665,99 IU.App.2d 454. 

Iowa—State v. Salter, 162 N.W.2d 427. 

Ky.—Johnson v. Com., 431 S.W.2d 857. 

Mich—People v. Jones, 163 N.W.2d 22, 12 MichApp. 
369, cert. den. 89 S.Q. 1456, 394 U.S. 976, 22 
LEd,2d 756, cert. den. 89 S.Q. 1605, 394 U.S. 
1005, 22 LEd^d 784. 

Miss,—Carroll v. State, 215 So.2d 871. 

Mo.—State v. McCurry, App., 582 S.W.2d 733. 

Tenn.-Swain v. State, 407 S.W.2d 452, 219 Tenn. 145. 

Tex—Lewis v. State, Cr., 503 S.W.2d 806. 
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Page 1022 

72. Cal—People v. Rose, 34 Cal.Rptr. 543, 221 
C A.2d 525. 

Ind—Boles v. State, 291 N E.2d 357, 259 Ind. 661. 

73. Fla.—Tollett v. Sute. App., 244 So.2d 458, 
quashed 272 So.2d 490 

La.—State v. Roach, 236 So.2d 782, 256 La. 408. 
R.I—State v. Mancmi, 274 A.2d 742, 108 R.I. 261. 
Accused 

La—State v. Richey, 249 So.2d 143, 258 La. 1094. 
Okl—Hammons v. State, Cr., 505 P.2d 495. 

Person injured 

Ariz—State v. Izzo, 383 P.2d 116, 94 Ariz. 226. 

75. U.S—U.S. v Sheehan, GA.Iowa, 428 F.2d 67, 
cert. den. 91 S.Ct. 66, 400 U.S. 853, 27 LEdJd 
90. 
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78. Value 

US—U.S v. Anderson, C.A.Cal., 532 F.2d 1218, cert. 

den. 97 S.Q 111, 429 U.S 839, 50 LEd.2d 107. 
Ill—People v. Brown, 261 N.E2d 11, 125 IlLApp.2d 
336. 

Tenn— Notts v. State, Cr.App., 475 S.W.2d 553. 

Tex.—Esparza v. State, Cr., 367 S.W.2d 861—Lucas v. 
Sure, Cr., 452 S.W.2d 468-Conier v. State, Cr., 
474 S.W.2d 240—HermosiBo v. State, Cr., 475 
S.W.2d 252—Gonzales v. State, Cr., 478 S.WJd 
522. 

Wash—State Hynds, 529 P.2d 829, 84 Wash-2d 657. 
82. U.S.—US. v. Falco, C.A.Fla., 496 F.2d 1359. 
CaL—People v. Trombino, 61 Cal.Rptr. 634, 253 
C.A.2d 643—Aguilera v. Superior Court for Los 
Angeles County, 78 Cal.Rptr. 736, 273 GA.2d 848. 
Colo—Pine v People, 455 P.2d 868, 168 Colo. 290. 
Conn.—State v. Duckworth, Cir.A.D., 222 A.2d 354, 3 
Conn.Cir. 586. 

Ga.—Martin v. State, 167 S.E2d 638, 225 Ga. 234. 
Ill—People v. Fair, 210 N.E2d 593, 61 IU.App.2d 360. 
Ind—Madison v. State, 269 N.E2d 164,256 Ind. 353— 
Johnson v. Sute, 269 N.E.2d 879, 256 Ind. 497, 
cert. den. 92 S.Q. 958, 405 U.S. 921, 30 L.Ed.2d 
792. 

Iowa—State v, Pilcher, 158 N.W.2d 631. App. after 
remand 171 N.W.2d 251. 

La—State v. Carter, 181 So.2d 763, 248 La. 730. 
Mo.—State v. Aubuchon, 394 S.W.2d 327. 

Tex—Miller v. State, Cr., 396 S.W.2d 128—Wood v. 
State, Cr., 442 S,W.2d 368. 

Finding of stolen property 
Tex—Cameron v. State, 346 S.W.2d 845,171 Tex.Cr.R. 
224. 
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86.5. Ky.—Honeycutt v. Conn, 408 S.W.2d 421, 
Tex.—Gano v. State, Cr., 466 S.W.2d 730. 

86.10. Statutory authorization for use of radar 

Pa.—Com. v. Long, 84 Dauph. 255. 

86.15. Va—Crosby v. Com,, 130 S.E2d 467,204 Va. 
266. 

Hearsay with respect to other mat¬ 
ters relating to speeding in prosecution 
for violation of motor vehicle laws has 
been considered. 86 - 16 

86.16. Receipt of letter from testing agency 
verifying speedometer readings 

N.Y—People v. Metz, 212 N,Y.S.2d 986, 29 Misc,2d 
181. 

86JO. Tex.—Baker v. State, Cr., 399 S.W.2d 561. 

87. Md—Britton v. State, 234 A.2d 274, 2 MdApp. 
285. 

88. U.S—U.S. v. Campbell, GA.Ariz-, 466 F.2d 529, 
cert. den. 93 S.Ct. 571, 409 .U.S. 1062, 34 L.Ed.2d 
516. 

Ga—Neal v. State, 164 S.E2d ISO, 118 Ga.App 407. 
Ill—People v. Canale, 285 N.E2d 133. 52 IlL2d 107. 
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Ky.—Hemphill v. Com., 379 S.W.2d 233—cited 
in Spencer v. Com., 467 S.W.2d 128, 132. 

La.—State v. Green, ISO So.2d 571, 244 La. 80—State 
v. Sneed, 328 So.2d 126. 

Md.—Scott v. State, 237 A.2d 79, 2 MtLApp. 705— 
Veihineyer v. State, 240 A.2d 649, 3 Md.App. 
702—Cleveland v. State, 259 A.2d 73, 8 Md-App. 
204, app. after remand 280 A.2d 520, 12 Md.App. 
712. 

Mich.—People v. Lee, 198 N.W.2d 818, 40 Mkh.App. 
239. 

Miss.-Anthony v. State, 220 So.2d 837. 

NJ.—State v. Bankston, 307 A.2d 65, 63 NJ. 263. 
N.C.—State v. Brooks, 190 S.E2d 338, 15 N.CApp. 
367—State v. Shadding, 194 S.E.2d 55, 17 N.C. 
App. 279, cert. den. 194 S.E2d 636, 283 N.C 108. 
Tex.—Lucas v. State, Cr., 368 S.W.2d 605, cert. den. 84 
S.Ct 271, 375 U.S. 925, 11 L.Ed.2d 167—Lacy v. 
State, Cr., 424 S.W.2d 929. 

Va.—Foster v. Com., 163 S.E2d 565, 209 Va. 297. 

89, U.S.—U.S. v. Wood, C.A.Mich., 341 F.2d 103. 
Ariz.—State v. Lockner, 513 P.2d 374, 20 Anz.App. 

367. 

Cal.—People v. Lindogan, 27 CalRptr. 905, 212 C.A.2d 
466. 

Ind.—May v. State, 289 N.E2d 135, 154 Ind.App. 75. 
La.—State v. McQueen, 243 So.2d 798, 257 La. 684- 
State v. Richey, 249 So2d 143, 258 La. 1094. 
Md.—Evans v. State, 274 A.2d 653, 11 Md.App. 451. 
Okl.—Sang v. State, Cr., 461 P.2d 976. 

Authority to make arrest without warrant 
(1) Cal—People v. Luke, 43 Cal.Rptr, 878, 233 
CA.2d 793. 

Minn.—State v. Purdy, 153 N.W.2d 254, 278 Minn. 
133. 

Tex.—Ramos v. State, Cr., 395 S.W.2d 628. 

(4) Other evidence. 

CiL—People v. Montano, 7 CalRptr. 307, 184 C.A.2d 
199—People v. Lopez, 8 Cal.Rptr. 184, 185 CA.2d 
301—People v. Elliott, 8 CalRptr. 716, 186 C.A.2d 
185. 

D.C—Davis v. U.S., App., 230 A.2d 485. 

Md.—Hale v. State, 245 A.2d 908, 5 Md.App. 205. 
Mont.—State v. Paulson, 538 P.2d 339, 167 Mont 310. 
N.Y.—People v. Malinsky, 232 N.YE2d 843, 36 
Miso2d 204. 

Authority for search without warrant 
N.Y.—People v. Helmus, 269 N.Y.S.2d 613, 50 Misc.2d 
47. 

Information as justifying entrapment 
U.S.—Wbitmg V. U.S., GAJMass., 321 F.2d 72, cert, 
den. 84 S.Ct 158, 375 U.S. 884, 11 LEdJd 114. 

Probable cause to inspect 

Me.—State v. Gallant. 308 A.2d 274. 
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90. Ga.—Callahan v. State, 194 S.E2d 431, 229 Ga. 

, 737. 

Hewitt v. State, 193 S£2d 47,127 GaApp. 18a 
HI.—People v. Johnson, 236 N.E2d 388, 93 HLApp.2d 
184. 

Kan.—State v. Ritson, 529 P.2d 90, 215 Kan. 742. 
La.—State v. BJuain, 315 So.2d 749—State v. Brown, 
326 SoJ2d 839, cert den. 97 S.O. 310, 429 U.S. 
918, 50 L.Ed.2d 284. 

Mo.—State v. Wflborn, App., 525 S.W.2d 87. 

N.C—State v. Irick, 231 S.E2d 833, 291 N.C 480. 
92. DL—iPeople v. Uurry, 283 N.E2d 895, 5 III 
AppJd 713. 

Ind.—Glover v. State, 251 N.E2d 814, 253 Ind. 121. 
Tex.—Cabrera v, State, Cr* 395 &W2d 34—Ramos v. 
State, Cr, 395 S.W.2d 628-Rooks v. State, Cr., 
399 S.WJd 541, app. after remand 420 S.W.2d 
717—Van v. State, Cr., 466 S.W.2d 315. 

923. Ha.—Smart v. State. App., 274 Sa2d 577. 

IB.—People v. Holt, 190 N.E2d 797, 28 I02d 30, cert. 

den. 84 S.CL 138, 375 US. 866, 11 LEd.2d 93. 
Min.— Anthony v. State, 220 Sot2d S37. 


Reports as to accused 

Ky.—Hemphill v. Com., 379 S.W.2d 223. 

93. U.S.—Waker v. U.S„ C.A.Mass,, 344 F.2d 795. 
Ill.—People v. Koester, 332 N.E2d 755, 31 Ill.App.3d 
28. 

Iowa—CJJ5. cited in State v. Tebo, 127 N.W.2d 646, 
649, 256 Iowa 449. 

Kan.—State v. Trotter, 453 P.2d 93. 203 Kan. 31. 
Md.—Farrow v. Sute, 197 A.2d 434. 233 Md. 526. 
Winebrenner v. State, 251 A. 2d 610, 6 Md-App. 
440. 

N.C.—State v. Virgil, 138 S.E2d 777, 263 N.C 73. 
Okl.—Cothrum v. State, Cr., 379 P.2d 860. 
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97. U.S.—U.S. v. Robinson, GA.La., 446 F.2d 562, 
cert. den. 92 S-Ct. 323, 404 U.S. 959, 30 L.Ed.2d 
277. 

Cal—People v. Eli, 56 Cal.Rptr. 916, 424 P.2d 356, 66 
C.2d 63, cert. den. 88 S.Ct. 136, 389 U.S. 888, 19 
L.Ed.2d 188. 

Mass.—Com. v. Edmonds, 313 N.E2d 429, 365 Mass. 
496. 

§ 730. By Accus«d 

3.50. Ariz.—State v. Cobb, 406 P.2d 421, 2 Ariz.App. 
71. 

Cal.—People v. Beverly, 43 Cal.Rptr. 743, 233 GA.2d 
702, cert den. 86 S.Ct 1937, 384 U.S. 1014, 16 
LEd.2d 1035, reh. den. 87 S.Cl 18, 385 U.S. 891, 
17 LEd.2d 124-People v. Wozniak, 45 Cal.Rptr. 
222, 235 C.A.2d 243. 

Ga.—Haggard v. State, 147 S.E2d 469, 113 Ga.App. 
185—Johnson v. State, 211 S.E2d 20, 133 Ga.App. 
394. 

DL—People v. Koch, 304 N.E2d 482, 15 Ill.App.3d 
386. 

Iowa—State v. Olson, 149 N.W.2d 132, 260 Iowa 311. 
N.M.—CJjS. cited In State v. Lucero, 372 P.2d 837, 
841, 70 N.M. 268. 

N.Y.—People v. Speller, 467 N.Y.S.2d 806, 121 Misc.2d 
354. 

N.D.—State v. Iverson, 225 N.W.2d 48. 

Old—Brewer v. State, Cr., 414 P.2d 559. 

Statement of commission of offense not charged 
III—People v. Ferrara, 221 N.E2d 144, 75 IlLApp.2d 
346. 

Statements held admissions, not confessions 

Cal.—People v. Fanizza, 59 CaLRptr. 544, 251 CA.2d 
484-In re Cline, 63 Cal.Rptr. 233, 255 C.A.2d 
115, cert den. 88 S.Ct. 2311, 392 U.S. 938, 20 
L.Ed.2d 1397. 

IU.—People v. Georgev, 230 N.E2d 851, 38 HL2d 165, 
cert den. 88 S.Ct 1202, 390 U.S. 998, 20 LEd.2d 
97. 

Mich.—People v. Drielick, 224 N.W.2d 712, 56 Mich. 
App. 664, affd. 255 N.W.2d 619, 400 Mich. 559, 
cert. den. 98 S.Ct 893, 434 U.S. 1047, 54 LEd.2d 
798. , 

Minn.—State v. Johnson, 152 N.W.2d 768, 277 Minn. 
23a cert. den. 88 S.Ct. 119a 390 U.S. 990, 20 
LEd.2d 1297. 

Corpus delicti requirements 
Ind.—Parsons v. State, 333 N.E2d 871, 166 Ind.App. 
152. 

♦. U.S.—Thomas v. U.S., CA.Ma, 281 F;2d 132, 
cert den. 81 S.Ct 239, 364 U.S. 904, 5 LEd.2d 
196. 

Alaska—Frink v. Sute, 597 P.2d 154. 

Cal—People v. Sean, 44 CaLRptr. 33a 401 P.2d 938, 
62 G2d 737. 

People v. Brass, 49 CalRptr. 402, 240 CA.2d 
157. 

Ga.—Harvey v. State, 141 S.E2d 604, 111 Ga.App. 
279—Norrell v. Sute, 157 S.E2d 784, 116 GtuApp. 
479. 

IU.—People v. Richardson, 172 N.E2d 801, 21 IU.2d 
435. 

People v. Kurzydlo, 320 N,E2d 80, 23 XI I, 
App.3d 775. 


La.—State v. Weinberg, 364 So.2d 964. 

Me.—State v. Blouin, 384 A.2d 702. 

Mont— CJS. quoted in Sute v. Goltz, 642 P.2d 1079, 
1084, 197 Mont 361. 

Neb.—CJ5. cited in Sute v. Myers, 206 N.W.2d 851, 
855, 190 Neb. 146-State v. Grooms, 224 N.W.2d 
781, 192 Neb. 851. 

N.H.—Sute v. Martineau, 368 A.2d 592, 116 N.H. 797. 
Pa—Com. v. Evans, 154 A.2d 57, 190 Pa.Super. 179, 
affd. 160 A.2d 407, 399 Pa. 387, cert. den. 81 S.Ct 
233, 364 U S. 899, 5 L.Ed.2d 194, rah. den. 81 S.Ct 
377, 364 U.S. 939, 5 LEd.2d 371. 

Other definitions 

(1) Neb.-^-State v. Myers, 206 N.W.2d 851, 190 Neb. 
146. 

(4) Additional definitions. 

U.S.—Gladden v. Unsworth, C.A.Or., 396 F.2d 373. 
Cal.—People v. Ford, 36 CalRptr. 620, 388 P.2d 892, 
60 C.2d 772, cert. den. 84 S.Ct. 1342, 377 U.S. 940, 
12 L.Ed.2d 303. 

People v. Wheelwright, 68 CalRptr. 356, 262 

C. A.2d 63. 

D.C.—Jones v. U.S., C.A., 296 F.2d 398, 111 U.S.App. 

D. C 276, cert den. 82 S.Ct 1260, 370 U.S. 913, 8 
L.Ed.2d 406. 

IU.—People v. Saunders, 270 N.E2d 217, 132 IU. 
App.2d 421—People v. Carbona, 327 N.E2d 546, 
27 IIl.App.3d 988, cert. den. 96 S.Ct. 1114, 424 
U.S. 914, 47 L.Ed.2d 319. 

Iowa—Sute v. Olson, 149 N.W.2d 132, 260 Iowa 311. 
Md.—Stewart v. State, 193 A.2d 40, 232 Md. 318, cert, 
den. 84 S.Ct. 497, 375 U.S. 977, 11 L.Ed.2d 422— 
Holland v. State, 224 A.2d 864, 244 Md. 671. 
Franklin v. Sute, 258 A,2d 767, 8 Md.App. 134. 
Minn.—State v. Weber, 137 N.W.2d 527, 272 Minn. 
243—State v. Johnson, 152 N.W.2d 768,277 Minn. 
230, cert, den, 88 S.Ct 1190, 390 US. 990, 20 
L.Ed.2d 1297. 

Mo.—Harris v. Sute, 342 A.2d 305, 27 Md.App. 547. 
Mont—Sute v. Hallam, 575 P.2d 55, 175 Mont. 492. 
N.J.—State v. CaUaghan, 196 A.2d 245, 81 NJ.Super. 
518. 

N.Y.—People v. Utley, 353 N.Y.S.2d 301, 77 Misc.2d 

86 . 

Statement partly fact, partly opinion 
Pa.—Com. v. Murray, 195 A.2d 183, 202 Pa.Super. 272. 
Request for counsel not admission of guilt 
U.S.—Fagundes v. U.S., C.A.Mass., 340 F.2d 673. 
Held not admission 

U.S.—GuUlory v. Wilson, C.A.Cal., 402 F.2d 34. 
Cal.—People v. Polite, 45 CalRptr. 845, 236 C.A.2d 
85—People v. FuUer, 46 CalRptr. 435, 236 C.A.2d 
889. 

Iowa-State v. Johnson, 244 N.W.2d 809. 

La.—State v. Vernon, 208 So.2d 690, 251 La. 1099. 
Mich.—People v. O'Neill 162 N.W.2d 490, 12 Mich. 
App. 164. 

Extrajudicial statement by one introduced in 
court by opponent party 

Ind.—Jethrae v. State, 319 N.E2d 133, 262 Ind. 505. 
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5. CaL—People v. Beverly, 43 CalRptr. 743, 233 
CA.2d 702, cert. den. 86 S.Ct 1937, 384 U.S. 
1014, 16 LEd.2d 1035, rah. den. 87 S.Ct. 18, 385 
US. 891, 17 L£d2d 124. 

Ky.—Dolan v. Com., 468 S.W2d 277. 

Md.—State v. Franklin, 375 A.2d 1116, 281 Md. 51, 
cert. den. 98 S.Q. 739, 434 U.S. 1018, 54 L.Ed.2d 
764. 

To prove jurisdiction 

Pa.—Com. v. Johnson, 340 A-2d 515, 235 PtuSuper. 
185. 

5.5. Cal.—People v. Bronson, 70 CalRptr 162, 263 
GA.2d 831, cert. den. 89 S.Q. 1316, 394 U.S. 964, 
22 L.Ed.2d 566. 

Ga.—Harvey v. State, 141 $.E2d 604* 111 GaApp. 
279. 
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HL—People v. Griffin, 198 N.E2d 115, 48 IlLApp, 
148—People v. Dockeiy, 219 N.E.2d 687, 72 Ill. 
App-2d 345. 

Written statements treated as one 

CaL— People v. Green, 45 CaLRptr. 744, 236 GA2d 1, 
cert den. 88 S.Ct 1092, 390 U.S. 971, 19 L.Ed.2d 
1181. 

5,10. U.S.—Gladden v. Unsworth, GAOr., 396 F.2d 
373 U.S. v. Rouse, CA.Ala., 452 F.2d 311. 

Ala.—Beimefield v. State, 202 So.2d 55, 281 Ala. 283. 

Aril.— State v. McGilbry, 392 P.2d 297, 96 Ariz. 84- 
State v. Intogna, 419 P.2d 59, 101 Ariz. 275, app. 
after remand 445 ?.2d 431, 103 Ariz. 455. 

CaL— People v. Washington, 46 CaLRptr. 545, 237 
GA.2d 59. 

D.C—U.S. v. Robinson, C.A., 439 F.2d 553, 142 U.S. 
App.D.G 43. 

Fla.— Ebert v. State, 140 $o.2d 63. 

Lett v. State, App., 174 So.2d 568. 

Kan.—State v. Lekas, 442 P.2d 11, 201 Kan. 579. 

La.— State v . Maney, 135 So.2d 473,242 La. 223—State 
v. Bueche, 142 So.2d 381, 243 La. 160—State v. 
Gregoire, 192 SoJd 114, 249 La. 890, app. disriL 
cert den. 88 S.Ct 339, 389 U.S. 154, 19 L.Ed.2d 
354. 

Me.—State v. Small, 219 A.2d 263. 

NJ.—State v. Pickles, 218 A-2d 609, 46 NJ. 542. 

N.Y.—People v. Jackson, 262 N.Y.S.2d 907,46 Misc.2d 
742, affd. 231 N.IL2d 722, 20 N.Y.2d 440, 285 
N.Y.S^d 8, cert den. 88 S.Ct. 1815, 391 U.S. 928, 
20 L.Ed.2d 668. 

OkL—Brewer v. State, Cr., 414 P.2d 559. 

Or.—State v. Schwensen, 392 P.2d 328, 237 Or. 506. 

Wash.—State v. Riley, 576 P.2d 1311, 19 Wash. App. 
289. 

Wyo.—Dodge v. State, 562 P.2d 303. 

Statutory requirements as to confessions satis¬ 
fied 

N.Y.—People v. Powell 226 N.YS.2d 359, 11 N.Y.2d 
1, 181 N.E2d 396. 

Inculpatory statements 

U.S.—Shorey v. Warden, McL State Penitentiary, GA 
Md.. 401 F.2d 474, cert. den. 89 S.Ct 241,393 U.S. 
915, 21 L.Ed.2d 201. 

La.—State v. Fruge, 204 So.2d 287, 251 La. 283, cert, 
den. 88 S.Ct 1806, 391 U.S. 912, 20 LJEd.2d 
652r-State v. Wells, 306 So.2d 695. 

Admission should, receive same cautious treat¬ 
ment accorded confessions 

D.G—U.S. v. Robinson, CA., 459 FJd 1164, 148 
U.SAppJD.G 140. 

Inculpatory admission in nature of confession 

Ala.—Kendrick v. "State, Cr., 312 So.2d 583, 55 Ala. 
App. 11. 

5.15. Ala.—Carroll v. State, CrApp., 370 So.2d 749, 
writ den., Sup., 370 So.2d 761. 

CaL—People v. Palmer, 145 CaLRptr. 466, 80 CA3d 
239, 1 A.LR.4th 1056. 

EL—People v. Clay, 230 N.E2d 191, 38 D1.2d 17. 

Ind.—Gee v. State, 389 N.E2d 303, 271 Ind. 28. 

Iowa-State v. Olson, 149 N.W.2d 132, 260 Iowa 311. 

Confession safeguards held inapplicable 

La.—State v. Wells, 306 SoJd 695. 

NJ.—State v. Romero, 231 ASd '830, 95 NJ.Super. 
482. 

Admlmion not involving criminal intent 

La.—State v. Andrus, 199 SoJd 867, 250 La. 765. 

6* U.S.—Miranda v. State of Ariz^ Ariz., CaL & 

* N.Y., 86 ECt 1602, 384 US. 436,16 L.E<L2d 694, 
reh. den. 87 ECt 1L.385 US. S90, 17 L.Ed2d 
121—Hoffa v. U.S. Team, 87 S.CL 408, 385 U.S. 
293, 17 L.Ed.2d 374, reh. den. 87 ECt 970, three 
cases, 386 U.S. 940, 951, 17 LEd2d 880, reh. den. 
87 ECt 971, 386 U.S. 94a 951, 7 LEd.2d 880- 
U.S. v. Kalian, N.Y., 94 ECt. 1179, 415 U.S. 239, 
39 LEdJd 297. 

US. v. Woods, CA.Csl., 720 F.2d 1022—US. v. 
Durant, CA.Mo., 730 FJd 1180, cert. den. 105 
S.Ct. 149, 83 LEdld 87 and 105 S.Ct. 154, 83 
L.Ed.2d 91. 


Ala.—Crouch v. State, Cr., 299 So.2d 305, 53 AlaApp. 

261, cert. den. 299 So.2d 312, 292 Ala. 718. 
Alaska—Dimmick v. State, 473 P.2d 616. 

Ariz.—State v. Miranda, 450 P.2d 364, 104 Ariz. 174, 
cert. den. 90 S.Ct. 140, 396 U.S. 868, 24 LEd.2d 
122 . 

Ark.—Mayfield v. State, 458 S.W.2d 725, 249 Ark. 203. 
Cal.—People v. Stewart, 73 CaLRptr. 484, 267 CA.2d 
366—People v. Rainville, 114 Cal.Rptr. 902, 39 
CA-3d 982. 

Colo.—People v. Taggart, 621 P.2d 1375. 

Conn.—State v. Vollhardt, 244 A 2d 601, 157 Conn. 
25—State v. Moynahan, 325 A2d 199, 164 Conn. 
560, cert. den. 94 S.Ct. 291, 414 U.S. 976, 38 
LEd.2d 219. 

State v. Mace, Cir.A.D., 210 A.2d 675, 3 Conn. 
Cir. 228. 

D.C.—Blair v. U.S., GA., 401 F.2d 387, 130 USApp. 
D.C. 322. 

White v. U.S., App., 222 A2d 843. 

Fla.—Grant v. State, 171 So.2d 361, cert. den. 86 S.Ct. 
1933, 384 U.S. 1014, 16 LEd.2d 1035. 

Darty v. State, App., 161 So.2d 864—Padro v. 
State, App.3 Dist., 428 So.2d 290, review dism. 436 
So.2d 100. 

Ga—Wyatt v. State, 142 S.E2d 810, 220 Ga. 867— 
Mobley v. State, 146 S.E2d 735, 221 Ga. 716— 
Northcutt v. State, 187 S.E2d 260, 228 Ga. 653. 
El.—People v. Allen, 254 N.E.2d 103, 117 IU.App.2d 
20 . 

Ind.—Gennaitte v. State, 188 N.E2d 412, 243 Ind. 532. 
Iowa—State v. Hephner, 161 N.W.2d 714—State v. 
Evans, 169 N.W.2d 200. 

Kan.-State v. Wilson, 426 P.2d 288, 198 Kan. 532. 
Ky.—Perry v. Com., 514 S.W.2d 202. 

La.—State v. Higginbotham, 261 So.2d 638, 261 La. 
983. 

Me.—State v. Blouin, 384 A.2d 702. 

Md.—Harriday v. State, 182 A2d 40, 228 Md. 593— 
Hadder v. State, 209 A.2d 70, 238 Md. 341. 

Brown v. State, 271 A2d 182, 10 MdApp. 462. 
Mass.—Com. v. Eisen, 267 N.E2d 229, 358 Mass. 
740-In re DeSaulnier, 276 N.E2d 278, 360 Mass. 
757. 

Mich.—People v. Caste* 172 N.WJd 488, 19 Mich. 
App. 166. 

Minn.—State v. Harrison, 156 N.W.2d 763, 279 Minn. 
310. 

Miss.—Gamble v. State, 183 So.2d 172, 254 Miss, 822- 
Brown v. State, 293 Sa2d 425, cert den. 95 S.Ct 
319, 419 U.S. 1001, 42 L.Ed.2d 276. 

Mo.—CJS. dted in State v. Bevineau, 460 S.W Jd 683, 
687—State v. Stevens, 467 S.W.2d 10, 50 ALJL3d 
96, cert den. 92 S.Ct 531, 404 U.S. 994, 30 
L.Ed.2d 546. 

Mont—State v. Patton, 600 P.2d 194, 183 Mont. 417. 
Neb.-State v. Oliva, 163 N.WJd 112, 183 Neb. 620, 
cert. den. 89 S.Ct 178a 395 U.S. 925, 23 LE<L2d 
242. 

Nev,—Skinner v. State, 432 P.2d 675, 83 Nev. 380— 
Taylor v. Sheriff of Clark County, 457 PJd 961, 85 
Nev. 505. 

N.H.—State v. Fifield, 266 A.2d 212, 110 N.H. 282. 
NJ.—State v. Binhammer, 209 A 2d 124, 44 NJ. 372- 
State v. Lanzo, 210 A.2d 613,44 NJ. 560-State v. 
Thompson, 283 A2d 513, 59 NJ. 396. 

N.M.—State v. La Rue, 353 P.2d 367, 67 N.M. 146- 
State v. James, 415 P.2d 350, 76 N.M. 376. 
N.Y.—People v. Lee, 308 N.Y.E2d 412, 33 A.D.2d 
397-People v. Huff, 316 N.YS.2d 816, 35 AD.2d 
1033. 

N.G—-CJS. dted in State v. .Hudson, 187 S.E2d 756, 
761, 281 N.G 100, cert. den. 94 S.Ct 920,414 U.S. 
U6a 39 L.E<L2d 112. 

State v. Reid, 208 S.E2d 699, 23 N.C.App. 194, 
affd. 210 S.E2d 422, 286 N.G 323. 

Ohio—State v. Booth, 185 N.E2d 466—Thurston v. 
Maxwell, 209 N.E2d 204, 3 Ohio St2d 92. 

City of Cincinnati v. Ewing, 214 N.E2d 835, 5 
Ohio App 2d 253. 

Okl.—Nelson v. Sute, Cr., 355 P,2d 413—CJS. dted 
In Bom v. State, Cr., 397 P.2d 924, 934, cert. den. 
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85 S.Ct. 718, 379 U.S. 1000, 13 L.Ed.2d 701—Lew¬ 
is v. State, Cr., 458 P.2d 309—Swenson v. State, 
Cr., 525 P.2d 1395. 

Or.—Sute v. Shannon, 405 P.2d 837, 241 Or. 450- 
State v. Beeson, 434 P2d 460, 248 Or. 411. 

State v. Hulsey. 471 P.2d 812, 3 OrApp. 64- 
State v. Robinson, 473 P.2d 152, 3 OrApp. 200- 
State v. Harris, 534 P.2d 202, 21 OrApp. 174- 
State v. Bozgoz, 679 P.2d 1377, 67 OrApp. 761, 
review den. 693 P.2d 48. 

P«_—Com. ex reL Fritchman v. Ceraul 163 A2d 311, 
193 Pa.Super. 7—Com. v. Dessus, 257 A2d 867, 
214 PaSuper. 347. 

R.I.—Sute v. Bowden, 324 A2d 631,113 EL 649, cert 
den. 95 S.Ct. 782, 419 U.S. 1109, 42 LE<L2d 805. 

Tenn.—Chadwick v. State, 409 S.W.2d 367, 219 Tew. 

2 %. 

Ashworth v. State, Cr., 477 S.W.24 224. 

Tex.—Atkins v. Sute, Cr., 423 EW.2d 579—Nidssen v. 
Sute, Cr., 456 EW.2d 928—Hemphill v. State, Or., 
467 S.W2d 412—Gibbs v. State; CrApp., 468 
S.W.2d 69—Scott v. State, Cr., 471 EW.2d 379. 

Utah—Sute v. John, 586 P.2d 410. 

Yt.—Sute v. Dragon, 268 A2d 913,128 Vt 568—State 
v. Levesque, 326 A2d 174, 132 Vt 585. 

Wash.—State v. Parr, 395 P.2d 196,64 Wash.2d 921— 
State v. Lung, 423 P.2d 72, 70 WashJd 365. 

Sute v. Coleman, 461 P.2d 351, 1 WashApp. 
315, reh. 471 P.2d 689,2 WashApp. 982—Stare v. 
Jensen, 489 P.2d 1136, 5 WashApp. 636. 

Wis.—State v. Schnddewind, 176 N.WJd 303, 47 
Wis.2d 11G. 

Wyo.— CJS. farted ia Sims v. State, 496 P.2d 185, 
189—Dryden v. State, 535 P.2d 483. 

Admissibility discretionary with trial Judge 

U.S.—Beaxdslee v. U.S, CA.S.D., 387 F.2d 280. 

Ala.—Oliver v. Sute. CrApp., 399 So.2d 941. 

Ariz.—Sute v. Schad, 633 P.2d 366,129 Ariz. 557, cert 
den. 102 S.Ct. 1492,455 U.S. 983, 71 L.Ed,2d 693. 

El.—People V. Dockery, 219 N.E2d 687,72 HlApp.2d 
345. 

Pa.—Com. v. Frauds, 191 A2d 884,201 PaSuper. 313, 
cert den. 84 S.Ct 517, 375 U.S. 985, 11 L.Ed.2d 
472. 

Self-regarding evidence 

(2) Other evidence. 

VS. —U.S. v. Walsh, CAOhio, 305 F.2d 821, cert den. 

, 83 ECt 146, 371 U.S. 876, 9 LE<L2d 114. 

N.C.—State v. Barnwdl 194 EE2d 63, 17 RCApp. 
299, cert den. 194 S.E2d 634, 283 N.G 106. 

Tax returns 

US .—VS v. McCorkle. GAEL, 511 F2d 482, cert 
den. 96 S.Ct 43, 423 US. 826, 46 L.Ed.2d 43. 

Statements or conduct held not arimtaftOe un¬ 
der rule 

US.—US. V. Muffing* CA.N.Y., 364 F2d 173—US. 
ex rd. Hill v. Pinto, GANJ„ 394 FJd 470— 
Moore v. U.S., C.ACal., 401 F2d 533—Deshnone 
v. US., GAConn., 423 F.2d 576, cert den. 91 
S.a 84, 400 U.S. 842, 27 L.Ed.2d 77. * 

Ariz.—Sute v. Magby, 554 P2d 1272, 113 Ariz. 345. 

Cal.—People v. Cruz, 70 CaLRptr. 603, 264 GA2d 
35a 

D.G—US. v. Bussey, GA, 432 FJ2d 1330, 139 US. 
App.D.G 268. 

US. v. Smith, D.C, 31 F.ED. 553. 

Fla,—Jenkins v, State, App., 177 So.2d 756—Brady v. 
State, Apfx, 178 SoJd 121—Farley v. Cky of 
Tallahassee; App., 243 So.2d 161. 

EL—People v. Garth, 334 N.E2d 3S9, 31 ELApp.3d 
716. 

La.—State v. Breaux, 337 So.2d 182. 

Mo.—Sute v. Wiffiains, 486 EW^d 468. 

NJ.—State v. Blue, 322 A2d 174, 129 NJSuper. 8u 

N.Y.—People v. Ruppert, 272 N^2d 493, 29 N.YJd 
519,323 N.Y.E2d 985, cert den. 92 ECt 281, 404 
US. 939, 30 EEd.2d 251. 

Ohio-State v. Shank, 185 N.E2d 63, 115 Ohio App. 
291. 

(Ed.— Lane v. Sute, Cr., 558 P.2d 1304, 

Or.—State v. Atkins, 446 PJd 66a 251 Or. 485. 
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Tex.—Choate v. State, Civ.App., 425 SW.2d 706- 
Leach v. State, Civ.App., 428 S.W.2d 817 

Statements to psychiatrist 
Mass.—Com. v. Martin, 473 N.E.2d 1099, 393 Mass 
781. 

Admissions obtained by procedures not denying 
doe process 

U3.—U.S. V. Isaacs, D.C.I11., 351 F.Supp. 1323. 

Ark.—O’Neal v. State, 487 S.W.2d 618, 253 Ark 574. 
Cal.—People v. Price, 46 Cal.Rptr. 775, 406 P.2d 55, 63 
C.2d 370-People v. Furnish, 47 Cal.Rptr. 387,407 
P.2d 299,63 C.2d 511, cert. den. 86 S.Ct. 1918, 384 
U.S. 1011, 16 L.Ed.2d 1017 

Admissions in federal prosecutions inapplicable 
in state prosecutions 

N.Y.—People v. Virga, 262 N.Y.S.2d 879, 47 Misc.2d 
572. 

Statements to physician 

N.Y.—People v. McKinney, 310 N.Y.S.2d 518, 62 
Misc.2d 957. 

Or.—State v. Harris, 405 P.2d 492, 241 Or. 224. 

Prior to Escobedo, Miranda, or Johnson deci¬ 
sions 

U.S.—U.S. ex tel. Farella v. Follette, C.A.N.Y., 405 
F.2d 680, cert, den. 90 S.Q. 128, 396 U.S, 859, 24 
EEd.2d 111. 

Irrelevant statements inadmissible 
Fla.—Simmons v. Wainwright, App., 271 So.2d 464. 
S.C—State v. Bell, 156 S.R2d 313, 250 S.C. 37. 
Tangible evidence obtained through statement 
U.S.—Deaton v. U.S., D.CTenn., 305 F.Supp. 1299, 
affd, CA., 422 F.2d 345. 

Notice not required 

III—People v. Clark, 291 N.R2d 33, 8 IU.App.3d 700. 
La.—State v. Johnson, 341 So.2d 890. 

Mich.—People v. Ayers, 184 N.W.2d 753, 28 Mich. 
App. 615. 

N.Y.—People v. MitcheU, 338 N.Y.S.2d 313, 40 A D.2d 
117. 

Statements to undercover agents 

U.S.—U.S. v. Dellinger, CA.I1L, 472 F.2d 340, cert, 
den. 93 S.Ct. 1443, 410 U.S. 970, 35 L.Ed 2d 706. 

To establish degree of crime 

Cal—People v. CantrdI, 105 CaLRptr. 792, 504 P.2d * 
1256, 8 C3d 672. 

Rights waived 

U.S.—Biddy v. Diamond, GA.Miss., 516 F.2d 118, cert, 
den. 96 S.Ct. 1724* 425 U.S. 950, 48 L.Ed.2d 194. 

ComnKmlaw 

Del.—Keys v. State, Del, 337 A.2d 18. 

Inadmissible without prior notice to defense 

La.—State v. Boothe, 310 So.2d 826. 

Private statements 

US,—Fisher v. U.S., Pa.. 96 S.Ct 1569, 425 U.S. 391, 

48 L£d.2d 39. 

Waiver 

U.S.—US. V. Anderson, GACaL, 532 F.2d 1218, cert, 
den. 97 S.a 111, 429 US. 839, 50 EEd.2d 107. 

Proper instructions to jury required 

Fla.—Taylor v. State, App., 320 So.2d 428. 

Not admissible when offered by defendant 

Mo.—State v. Morris, App., 654 S,W.2d 186. 

Statements not made in connection with plea 
negotiations 

FU.—Stevens v. State, 419 So.2d 1058, cert den. 103 
S.CL 1236, 459 US. 1228, 75 LEd.2d 469. 

Trial court’s determination of admis¬ 
sibility of evidence of a defendant’s 
admission is finaL 6,1 

&L Ca.—Herrington v. State, 253 S.R2d 810, 149 
GaApp, 13p. 

Iowa—State v. Winfrey, 221 N.W OA 269. 


A statute may require defendant to 
receive a certain amount of notice of 
the prosecution’s intention of offering 
at the trial evidence of a statement 
made by defendant to a public serv¬ 
ant . 6 - 2 

6 J N.Y.—People v. Wright, 487 N.Y.S.2d 688, 127 
Misc,2d 885. 

6.2 N.Y.—People v. Wright, 487 N.YS.2d 688, 127 
Misc.2d 885. 
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6.5. U S—US. v. Matlock, Wis., 94 S.Ct. 988, 415 
U.S. 164, 39 L.Ed.2d 242. 

Alaska—Beavers v. State, 492 P.2d 88. 

Anz.—State v. Saiz, 447 P.2d 541, 103 Ariz. 567. 
Ark.—Robertson v. State, 507 S.W.2d 513, 256 Ark. 
366. 

Cal.—People v. Wheelwright, 68 Cal.Rptr. 356, 262 
C.A.2d 63—People v. Helfend, 82 Cal.Rptr. 295, 1 
C.A.3d 873, cert. den. 90 S.Ct. 2182, 398 U.S. 967, 
26 L.Ed.2d 551—People v. Dorsey, 120 CaLRptr 
508, 46 C.A.3d 706. 

D.C.—U.S. v. Leonard, C.A., 494 F.2d 955, 161 U.S. 
App.D.C. 36, app. after remand 523 F.2d 1177, 173 
U.S.App.D.C. 228. 

Ga.—Green v. State, 155 S.R2d 655, 115 Ga.App. 685. 
IU.—People v. Vega, 288 N.E2d 709, 7 IU.AppJd 
858—People v. Montgomery, 310 N.R2d 760, 18 
Ill.App.3d 828—People v. Jackson, 315 N.E2d 
204. 21 Ill.App.3d 326. 

Ind.—Stuck v. State, 264 N.E.2d 611, 255 Ind. 350. 
Kan.—State v. Craig, 524 P.2d 679, 215 Kan, 381. 
La.—State v Butler, 302 So.2d 585. 

Me.—State v. Waite, 377 A.2d 96. 

Md.—Quiles v. State, 243 A.2d 661, 4 Md.App. 354. 
Mich.—People v Smith, 227 N.W.2d 233, 58 Mich. 
App. 76. 

Mo.—CJS. cited in State v. Zerban, 412 S.W.2d 397, 
400—State v. Granberry, 484 S.W.2d 295. 

N.M.—State v. Romero, App., 519 P.2d 1180, 86 N.M. 
99. 

N.Y—People v. Maerling, 385 N.E2d 1245, 46 N.Y.2d 
289, 413 N.Y.S.2d 316. 

N.C.—State v. McAdoo, 241 S.E2d 336, 35 N.CApp. 

364, cert. den. 244 S.E2d 262, 295 N.C 93. 

Or.—State v. Drew, 494 P.2d 270, 8 OrApp. 471. 
Pa.—Com. v. Johnson, 327 A.2d 632, >457 Pa. 554. 
Tenn.—Richter v. State, Cr., 438 S.W.2d 362, I Tenn. 
Cr.App. 270. 

Tex.—Hasley v. State, Cr., 442 S.W.2d 739. 

Utah—State v. Burr, 579 P.2d 331. 

Va.—Land v. Com., 176 S.R2d 586, 211 Va. 223. 
Reason for rule 
(2) Other statements. 

Cal.—People v. Alvarez, 73 CaLRptr. 753, 268 GA.2d 
297. 

Nev.—Alexander v. State, 449 P.2d 153, 84 Nev. 737. 
Utah-State v. Sanders, 496 P.2d 270, 27 Utah2d 354. 
Hearsay objection not applicable 
U.S.—U.S. v. Samuel, C.A.Va., 431 F.2d 610, app. after 
remand 433 F.2d 663, cert. den. 91 S.Ct. 964, 401 
U.S. 946, 28 LEA2d 229—U.S. v. Santana, CA 
N.Y., 503 F.2d 710, cert. den. 95 S.Ct. 632, 419 
U.S. 1053,42 LE<L2d 649, cert. den. 95 S.Ct. 1352, 
420 U.S. 963, 43 LEd.2d 439, cert. den. 95 S.Ct. 
1450, 420 U.S. 1006, 43 L.Ed.2d 764. 

Cal.—People v. Watson, 18 Cal.Rptr. 234, 198 CA.2d 
707. 

HL—People v. Newbury, 290 N.E2d 592, 53 IlL2d 228, 
app. after remand 316 N.E2d 559, 22 IUApp.3d 1. 
Ind.—Cunningham v. State, 267 N.E2d 181, 2S6 Ind. 
135. ' 

Wis.—State v. Johnson, 245 N,W,2d 687, 74 Wis.2d 26. 
Statements held not hearsay 
Cal.—People v. Parker, 63 Cal.Rptr. 413, 255 C.A.2d 
664. 
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Statement not declaration against penal interest 

U.S.-U.S. V. Seyfried, CA.Ind., 435 F.2d 696, cert, 
den. 91 S.Ct. 1393, 402 U.S. 912, 28 EEd.2d 
654—U.S. v. Marquez, C.A.N.Y., 462 F.2d 893. 

Statements or conduct held not admissible un¬ 
der rule 

Cal.—People v. Williams, 99 CaLRptr. 103, 22 C.A.3d 
34—In re D. L, 120 Cal.Rptr. 276, 46 CA.3d 65. 

Statements of co-defendants overheard by wit¬ 
ness 

Cal.—People v. Mardian, 121 Cal.Rptr. 269, 47 C.A.3d 
16. 

Drawing admissible 

Cal.—In re D. L., 120 Cal.Rptr. 276, 46 CA.3d 65. 

Comments to accomplice 

La.—State v. Walker, 344 So.2d 990, 

State of mind 

Ga.—Baldwin v. State, 325 S.R2d 128, 253 Ga. 721. 
Neb.—State v. Pelton, 249 N.W.2d 484, 197 Neb. 412. 
6JO. U.S.—U.S. v. Rouse, GAAla., 452 F.2d 311. 
D.C.—U.S. v. Delamarra, D.C, 275 F.Supp. 1. 

6.15. U.S.—U.S. v. Cline, C.A.S.D., 570 F.2d 731. 
Ariz.—State v. Janise, 570 P.2d 499, 116 Ariz. 557. 
Ga.—Hulsey v. State, 136 S.E2d 160, 109 GaApp. 
351—Gee v. State, 204 S.E.2d 329, 130 GaApp. 
634. 

La.—State v. McClain, 222 So,2d 855, 254 La. 56, cert. 

den. 90 S.Ct. 2205, 399 U.S. 911, 26 L.Ed.2d 566. 
Mich.—People v. Grimmett, 183 N.W.2d 839, 27 Mich. 
App. 509, affd. and remd. 202 N.W.2d 278, 388 
Mich. 590. 

Minn.—State v. Clark, 189 N.W.2d 167, 291 Minn. 79. 
Pa.—Com. v. Glover, 286 A2d 349, 446 Pa. 492. 
Trial rules differ 

Mass.—Com. v. Valliere, 321 N.R2d 625, 366 Mass. 
479. 
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6.20. U.S.—Shultz v. U.S., C.A.C 0 I 0 ., 351 F.2d 287— 
U.S. v. Adams, GAColo., 422 F2d 515, cert. den. 
90 S.CL 2213, 399 U.S. 913, 26 L.Ed.2d 569. 
Ill.—People v. Dixon, 225 N.E2d 445, 81 Ill.App.2d 
330—People v. Bowers, 307 N.E.2d 623, 17 HI. 
App.3d 357. 

635. U.S.—U.S. v. McKinney, .GAOhio, 379 F.2d 
259. 

Ariz.—State v. Goff, 407 P.2d 55, 99 Ariz. 79. 

Cal.—People v. Price, 46 Cal.Rptr. 775,406 P.2d 55, 63 
C.2d 370. 

People v. dark, 60 Cal.Rptr. 524, 252 GA2d 
524. 

Mass —Com. v. Maloney, 204 N.R2d 891, 348 Mass. 
610. 

Inadmissible 

Mont.—State v. Flamm, 526 P.2d 119, 165 Mont. 128. 
630. Cal.—People v. Gould, 7 CaLRptr. 273, 354 
P.2d 865, 54 G2d 621. 

Ga.—Harvey v. State, 141 S.R2d 604, 111 GaApp. 
279. 

Miss.—CJJS. quoted at length in Nicholson v. State. 
268 So.2d 350, 353. 

N.Y.—People v. Burke, 466 N.R2d 158, 62 N.Y,2d 
860, 477 N.Y.S^d 618. 

People v. Marin, 2 Dept., 478 N.Y.S.2d 650; 103 
A.D.2d 14, affd. 481 N.E2d 556, 65 N.Y.2d 741, 
492 N.Y.S.2d 16. 

7. Cal.—People v. Ashford, 71 CaLRptr. 619, 265 
C.A.2d 673. 

Ga.—Woods v. State, 239 S.E2d 786, 240 Ga. 265 
HI.—People v. King, 373 N.E2d 1045, 15 IU.Dec. 573 
58 IU.App.3d 199. 

Minn.—State v. Weber, 137 N.W.2d 527, 272 Minn 
% 243. 

Mo.—State v. Spica, 389 S.W.2d 35, cert. den. 86 S.Ct 
1277, 383 U.S. 972, 16 EEd.2d 312-State v 
Ayers, 470 S.W,2d 534. 

State v. Smith, App., 521 S.W.2d 38. 
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Okl.-CJ.S- cited In Bom v. State, Cr., 397 P.2d 924, 
934, cert. den. 85 S.Ct. 718, 379 US. 1000, 13 
L.Ed.2d 701. 

Substantive proof 

Ill.— People v. Ellis, 354 N.E2d 369,41 Ill.App.3d 377. 

7.5. U.S.-U.S v. Scott, GA.Iowa, 511 F.2d 15, cert, 
den. 95 S.Q. 2403,421 U.S. 1002, 44 L.Ed.2d 670. 

Ga.—Newman v. State, 236 S.E.2d 673, 239 Ga. 329. 
Micb.— People v. Rolston, 187 N.W.2d 454, 31 Mich. 
App. 200. 

Mo.— State v. Hardin, App., 558 S.W.2d 804. 

N.C.—State v. Jones, 238 S.E.2d 482, 293 N.C. 413. 
8. Ill.—People v. Bell, 326 N.E2d 507, 27 IU.App.3d 
171. 

Mo.— State v. Smith, 395 S.W.2d 200. 

8.5. U.S.—Asher v. U.S., C.A.Cal., 394 F,2d 424. 
Ind-Johnson v. State, 284 N.E2d 517, 258 Ind. 683, 

remd. 288 N.E.2d 553, 258 Ind. 683. > 

Mich.— People v. Tofil, 188 N.W,2d 63, 31 Mich.App. 
342. 

Use of entire statement not permitted 

D.C—Poe v. U.S., D.C., 233 F.Supp. 173. Affd., C.A., 
352 F.2d 639, 122 U.S.App.D.C. 163. 

8.10. U.S.—Welch v. U.S., C.A.Okl., 360 F.2d 164. 
Ga.—Ingram v. State, 224 S.E2d 527, 137 Ga.App. 
412. 

HI.—People v. Schultz, 425 N.fc2d 1267, 55 IlLDec. 94, 
99 Ill.App.3d 762. 

Md—McCoy v. State, 258 A.2d 611, 8 Md.App. 127. 
8.15. U.S.—U.S. v. Nakaladski, C.A.Fla., 481 F.2d 
289. , 

Ark.—Callaway v. State, 524 S.W.2d 617, 258 Ark. 352. 
Ga.—Chandle v. State, 198 S.E.2d 289, 230 Ga. 574. 
McDonald v. State, 208 S.E.2d 376, 132 Ga.App. 

506. 

Ill.—People v. Howell, 368 N.E2d 689, 11 Ill-Dec. 138, 
53 Hl.App.3d 465. 

Ind.—McDaniel v. State, 375 N.E2d 228, 268 Ind. 380. 
La.—State v. Dunn, 267 So.2d 193, 263 La. 58. 
Mich.—People v. Chandler, 255 N.W.2d 694, 75 Mich. 
App. 585. 

Mo.—State v. Cox, 352 S.W.2d 665—State v. Thomas, 
440 S.W.2d 467. 

Neb—State v. Van Ackeren, 235 N.W.2d 210,194 Neb. 
650. 

NJ.—State v. Bode, 261 A.2d 396, 108 NJ.Super. 363. 
N.Y.—People v. Townsend, 300 N.E2d 722, 33 N.Y.2d 
37, 347 N.Y.S.2d 187. 

N.C—State v. Knight, 134 S.E2d 101, 261 N.C. 17. 
Pa.—Com. v. Whitman, 380 A.2d 1284, 252 Pa.Super. 
66 . 

R. I.—State v. LaPlume, 375 A.2d 938, 118 R.I. 670. 

S. D.—State v. Werlinger, 170 N,W.2d 470, 84 S.D. 282. 
Preliminary examination unnecessary 

U.S.—U.S. v. Pauldino, C.A.C 0 I 0 ., 487 F.2d 127, cert, 
den. 94 S.Q. 1572, 415 U.S. 981, 39 L.Ed.2d 878. 

Admission as to identity of participant 
Cal—People v. Hardeman, 53 Cal.Rptr. 168, 244 
CA.2d 1, cert. den. 87 S.Q. 1700, 387 U.S. 912, 18 
LEd.2d 634. 

Other criminnl activity 

D.C.—Smith v. U.S., App., 312 A.2d 781. 

8.20. U.S.-U.S. v. Felizisni, D.C.Pa., 472 F.Supp. 

1037, affd., C.A., 622 F.2d 580. 

Cal.—People v. Camarillo, 72 Cal.Rptr. 296, 266 
CA.2d 523, cert. den. 89 S.Q. 2111, 395 U.S. 966, 
23 LEd2d 752—People v. Schwartzman, 72 Cal. 
Rptr. 616, 266 CA.2d 870. 

D.C.—Smith v. US., App., 312 A.2d 781. 

Ill.—People v. Tyner, 195 N.E2d 675, 30 IU.2d 101. 
Md.—Shedrick v. State, 271 A.2d 773, 10 MdApp. 579. 
NX—State v. Anderson, 285 A.2d 234, 117 NJ.Super. 

507, rood, on oth. grds. 290 A.2d 447, 60 N J. 437. 
N.Y.—People v. Robinson, 224 N.Y.S.2d 705, 16 

AD.2d 184. 

People v. Smith, 283 N.Y.S.2d 594, 54 Misc.2d 
902. 

N.C.—State v. Jones, 185 S.E2d 858,' 280 N.C 322. 


State v. Mathis, 185 S.E2d 448, 13 N.C.App, 
359-State v. Mathis, 185 S.E.2d 450, 13 N.C.App. 
363. 

Pa.—Com. v. Johnson, 379 A.2d 72, 474 Pa. 511 

Utah—State v. Sanders, 496 P.2d 270, 27 Utah2d 354. 
Admission inadmissible where party severed 
from case 

U.S.—U.S. v. Smith, C.A.Tenn., 746 F.2d 1183. 
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8.25. U.S.—U.S. v. Wolfe, C.A.Ind., 409 F.2d 413, 
cert. den. 90 S.Q. 124, 396 U.S. 858, 24 LEd2d 
108—U.S. v. Friedman, GA.CaL, 445 F.2d 1076, 
cert. den. 92 S.Q. 326, 404 U.S. 958, 30 LEd.2d 
275. 

Glucksman v. Bims, D.C.N.Y., 398 F.Supp. 
1343. 

Ala.—Mitchell v. State, Cr., 290 So.2d 241, 52 AJa-App. 
174. 

Ariz.—State v. Carter, 493 P.2d 926,16 ArirApp. 380. 

Cal.—People v. Cramer, 60 Cal.Rptr. 230, 429 P.2d 
581 67 C.2d 126. 

People v. Fanizza, 59 Cal.Rptr. 544, 251 C.A,2d 
484—People v, Milton, 75 Cal.Rptr. 803, 270 
C.A.2d 408. 

Ga.— CJS. dted in Moon v. State, 268 S.E2d 366, 
369, 154 Ga.App. 311 

Idaho-State v. Larsen, 415 P.2d 685, 91 Idaho 41 

Ill.—People v. McGuire, 220 N.E2d 447, 35 H1.2d 219, 
app. after remand 234 N,E2d 771 39 I11.2d 244. 

La.—State v. Brown, 202 So.2d 274, 250 La. 1125. 

Mass.—Com. v. Smith, 215 N.E2d 897, 350 Mass. 600. 

Mich.—People v. Cowell, 205 N.W.2d 600, 44 Mich. 
App. 623-People v. Stinson, 227 N.W^d 303, 58 
Mich.App. 243, 86 A.LR.3d 559. 

Mo.—CJ.S. quoted in State v. Spica, 389 S.W.2d 35, 
53, cert. den. 86 S.Ct. 1277, 383 U.S. 971 16 
L.Ed.2d 312. 

State v. Patterson, App., 516 S-W.2d 571. 

N.Y.—People v. Collins, 316 N.Y.S.2d 910, 35 A.D.2d 
1048. 

Tex.—Bright v. State, Cr., 556 S.WJd 317. 

Wash.—State v. Barnett, 423 P.2d 527, 70 Wash.2d 420. 

Threat to prosecutrix 

Cal.—People v Jaquette, 61 CaLRptr. 209, 253 CA.2d 
38. 

8.30. Cal.—People v. Osslo, 323 P.2d 397, 50 C2d 
75, cert. den. 78 S.Q. 1151 357 U.S. 907, 2 
L.Ed.2d 1157. 

People v. Mendivil, 15 Cal.Rptr. 303,194 GA.2d 
758—People v. Alvarez, 35 Cal.Rptr. 429, 222 
C.A.2d 748—People v. Nash, 67 CaLRptr. 621,261 
GA.2d 216, cert. den. 89 S.Ct 315, 393 U.S. 944, 
21 L.Ed.2d 281. 

Ill.—People v. AUen, 254 N.E2d 103, 117 DLApp.2d 

20 . 

Mo.—GJJS. quoted in State v. Spica, 389 S.WJd 35, 
53, cert den. 86 S.Q. 1277, 383 US. 971 16 
L.Ed.2d 312—State v. Selman, 433 S.W.2d 571 

False and inconsistent statements as indicating 
consciousness of guilt 

CaL—People v. Bern, 13 CaLRptr. 238, 192 GA.2d 
207—People v. Cooper, 86 Cal.Rptr. 499, 7 GA.3d 
200 . 

8.35. US—Maxfield v. US., GA.Utah, 360 F.2d 97, 
cert den. 87 S.Ct. 67, reh. den. 87 S.Ct. 390, 385 
U.S. 964, 17 L,Ed.2d 309—U.S. v. Pistante, GA 
CaL, 453 F.2d 412-U.S. v. Welch, C.A.N.Y., 455 
FXd 211. 

Ala.—Bush v. State, 209 So.2d 416, 282 Ala. 134. 

Alaska—Jordan v. State, 481 P J2d 383. 

Cal.—People v. Brice, 48 CaLRptr. 562, 239 GAXd 
181. 

'Fla.—Mathews v. State, App., 353 So.2d 1274. 

Iowa—State v. Ritchison, 223 N.W.2d 207. 

N.Y.—People v. Montanaro, 229 N.Y.$.2d 677, 34 
Misc.2d 624. 

OkL—Morrow v. State, Cr., 508 P.2d 714. 

Pa.—Com. v. Manson, 327 A.2d 182, 230 Pa.Super. 
527. 

Wash.—State v. Luoma, 558 P.2d 756, 88 Wash.2d 28. 
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No distinction 

Md.—Law v. State, 318 A.2d 859, 21 MdLApp. 13, app. 
after remand 349 A.2d 295, 29 MdApp. 457. 

8.45. U.S.-U.S. ex tel. Stanio v. Brieriy, GA.U, 
387 F.2d 597. 

U.S. ex rel Cuevas v. Rundk, D.C.Pa., 2S8 
FSupp. 647—Carter v. Gray, D.GOhio, 575 
F.Supp. 190. 

Alaska—Beavers v. State, 492 P.2d 88. 

Ga.—Jooes v. State, 154 S.E2d 228, 223 Ga. 157, revd 
on oth. grds. 88 S.CL 4, 389 U.S. 24, 19 L.Ed2d 
25, conf. to 158 S.E2d 403, 223 Ga. 788. 

Ill—People v. Thompson, 310 N.E2d 504, 18 m. 
App.3d 613—People v. Genet, 323 N.E2d 48, 25 
IU.App.3d 191. 

Kan.—State v. Warden, 585 P.2d 1038, 224 Kan. 705, 
cert. den. 99 S.O. 2173, 441 U.S. 948, 60 L.Ed2d 
1052. 

Md.—Nixon v. State, 236 A.2d 304, 2 MdApp. 611. 

Mich.—People v. Guerrero, 225 N.W.2d 746, 57 Mich. 
App. 316. 

Ma—CJS. quoted in State v. Spica, 389 S.WXd 35, 
53, cert den. 86 S.CL 1277, 383 US. 972, 16 
L.Ed.2d 312-State v. Evans, 406 S.W.2d 612. 

Neb.—State v. Young, 161 N.W.2d 503, 183 Neb. 458. 

N.Y.—People v. Colasanti, 322 N.E2d 269, 35 N.Y.2d 
434, 363 N.Y.S.24 577. 

N.C.—State v. Barnes, 142 S.E2d 344, 264 N.G 517- 
State v. Bishop, 158 S.E2d 511, 272 N.C. 283. 

State v. Miller, 216 S.E2d 160,26 N.CApp. 440, 
cert. den. 218 S.E2d 469, 288 N.C 395, affd. 220 
S.E2d 572,* 289 N.C 1. 

Pa.—Com. v. Filigenzi, 171 A.2d 823, 195 PaSoper. 
580—Com. v. Median, 182 A.2d 212, 198 PaSo¬ 
per. 558, revd. on oth. grds. 187 AXd 579, 409 Pa. 
616. 

Va.—Skinner v. Comm., 183 S.E2d 725, 212 Ya. 260. 

Statements held admissible as admisrions 

U.S.—US. V. Kramer, GA.IIL, 355 F.2d 891, cert. gr. 
in part and den. in part 86 S.Ct 1366, 384 U.S. 
100, 16 L.Ed2d 396—US. v. O’Connor, GA. 
Mass., 433 F.2d 752, cert den. 91 S.Q. 874, 401 
U.S. 911, 27 LEd.2d 809. 

CaL—People v. Tagle, 47 CaLRptr. 434, 238 GA.2d 
16-People v. Cindebrio, 48 CaLRptr. 494, 239 
CA.2d 68, 87 S.Q. 876, 386 US. 918, 17 L.Ed2d 
789. 

Ga.—Rochester v. State, 145 SE2d 505,221 Ga. 451- 
State v. Thompson, 283 AXd 513, 59 NX 396. 

IdaJio—Martinez v. State, 409 P.2d 426,90 Idaho 229. 

Ill.—People v. Stringer, 264 N.E2d 31, 129 DLAppXd 
251, ami. 289 NE.2d 631, 52 IlL2d 564. 

Ind.—Patton v. State, 179 N.E2d 867, 242 Ind. 477. 

Iowa-State v. Schmidt, 145 N.W.2d 631, 259 Iowa 
972, cert den. 87 S.Ct 1046, 386 U.S. 965, 18 
LEdXd 115. 

Kan.—State v. Crowe, 414 PJd 50, 196 Kan. 622. 

Ky.—Rachel v. Com., 523 S.WJd 395. 

Md—Holland v. State, 224 A.2d 864, 244 Md 671. 

Mass.—Com. v. Massod 217 N.E2d 191, 350 Mass. 
745. 

Miss.—Gamble v. State, 183 So.2d 172, 254 Miss. 822. 

NJ.—State v. Mayberry, 245 A.2d 481. 52 NX 413, 
cert den. 89 S.Ct 673, 393 U.S. 1043, 21 LEd2d 
593. 

State v. Kennedy, 343 A.2d 783, 135 NJSuper. 
513. 

N.Y.—People v. Holman, 356 N.Y.S.2d 958,78 MbcXd 
613. 

Tex.—Robledo v. State, Cr., 499 S.W.2d 185. 

Infancy 

Me.—State v. Hathaway, 211 A2d 558, 161 Me. 255, 

‘Totality of circumstances” 

U.S.-U.S. V. Singleton, D.CPa.. 361 F^opp. 346. 

Del.—Haug v. State, 406 A^d 38. 

Ga.—Fowler v. State, 271 S,E2d 168, 246 Ga. 236. 

Kan.—State v. Giddings, 595 PJd 1115, 226 Kan. lia 

La.—State v. Volk, 369 So.2d 128. 

Mass.— Com. v. Watson, 388 N.E2d 680. 377 Miss. 
814. 

Pa,—Com. v, Epayast, 224 A2d 216, 423 Pa. 453. 
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Ambiguities resolved in favor of defendant 
Fla.—Fake v. State, 366 So.2d 423. 
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9, Mass.—Com. v. Elwood, 372 N.R2d 289, 6 Mass. 
App. 842. 

Ohio-State v. Booth, 185 N.R2d 466. 

Okl.—Allen v. State, Cr., 560 P.2d 1030. 

10J. U.S.—Love v. U.S., C.A.N.D., 386 F.2d 260, 
cert. den. 88 S.Ct. 1111, 390 U.S. 985, 19 L.Ed.2d 
1286—U.S. v. Martin, C.AAriz., 489 F.2d 674, 
cert. den. 94 S.Ct. 3073, 417 U.S. 948, 41 L.Ed.2d 
668 . 

CaL—People v. Lovato, 65 CaLRptr. 638, 258 C.A.2d 
290. 

Fla.—Anderson v. State, 241 So.2d 390, vac. in part on 
oth. grds. 92 S.Ct 2868, 408 U.S. 938, 33 L.Ed.2d 
758. 

Ill.—People v. DeSimone, 214 N.E.2d 305, 67 Ill. 
App M 249. 

Ind.—Hunter v. State, 360 N.R2d 588, 172 Ind.App. 
397. 

Iowa-State v. Williams, 182 N.WJd 396-State v. 
Clay, 213 N.W.2d 473. 

Kan.—State v. Blosser, 558 ?2d 105, 221 Kan. 59. 
Mas*.—Com. v. Labbe, 373 N.R2d 227, 6 Mass.App. 
73. 

Mich.—People v. White, 221 N.W.2d 357, 392 Mich. 
404. 

Mias.—Bell v. State, 360 So.2d 1206, cert. den. 99 S.Ct. 

1433, 440 U.S. 950, 59 LEd.2d 640. 

Old. —Cooks v. State; a., 560 P.2d 1019. 

Pa.—Cam. v. Cain, 369 A.2d 1234, 471 Pa. 140. 

Method of recording accused's statement disap¬ 
proved 

NJ.—State v. Cook, 221 A.2d 212, 47 NJ. 402. 

Completeness and accuracy considered 
Iowa-State v. Parker, 151 N.W.2d 505, 261 Iowa 88. 

Absence of signature 

IK—People v. Chattic, 316 N,R2d 160, 21 IlLApp.3d 
986. 

Miranda warnings not required 

U.S.—U.S. V. Booth, D.C.S.C., 399 F.Supp. 975. 

DL—People v. dark, 371 N.R2d 33, 13 IlLDec. 338, 55 
IKApp.3d 496. 

Ind.—Parsons v. State, 333 N.E2d 871, 166 Ind.App. 
152. 

Lesser safeguards than with confessions 
Mass.—Com. v. Mahnke, 335 N.E.24 660, 368 Mass. 
662, cert den. 96 S.Ct 1740, 425 U.S. 959, 48 
LEd.2d 204. 

Ti yi custodian 

Cola—People v. McAnally, 554 PJd 1100, 192 Colo. 

12 . 

Flea-related statements 

U.S.—U.S. V. Oedera, GAJFla., 566 F.2d 1227, reh. en 
banc 585 F.2d 1303, cert den. 99 S.Ct 2031, 441 
US, 922, 60 L.Ed.2d 396. 

Admissibility of out-of-custody state¬ 
ments made by defendant to private 
citizen, like evidence in general, is to 
be determined when it is offered and 
objected to at the trial. ia10 

10.10. Pa.—Com. v. Cunningham, 322 A.2d 644,457 
Pa. 397. 

- ... .. »« .... . 

not consomoonauy protectee 

Kan.—State v. Taylor, 574 ?2d 210, 223 Kan. 261. 
It US,—US. v. Abrams, C.A.N.Y., 357 F.2d 539, 
cert den. 86 S.Ct 1922,384 U.S. 1001,16 LEd.2d 
1014, 

FbL—Broome v. State; App., 194 So.2d 31. 

Oa.— Sheffield v. State, 131 S.E2d 76, 107 Ga.App. 
6ia 

Kan.—State v. Turner, 392 P.2d 863, 193 Kan. 189- 
State v. Wilson, 426 P.2d 288, 198 Kan. 532. 
1 a—S tate v. Hobtead, 354 Sa2d 493. 


Mina—State v, Johnson, 256 N.W.2d 280. 

Mo.—State v. Holman, App., 556 S.W.2d 499. 

Neb.—State v. Thompson, 251 N.W.2d 387, 198 Neb. 
48. 

Wash.—State v. Reed, 354 P.2d 935, 56 Wash,2d 668, 
cerf. den. 82 S.D. 96, 368 U.S. 857, 7 LEd.2d 54. 

Particular writings held admissible 

(3) U.S.-U.S. v. Tager, C.A.Kan., 479 F.2d 120, 
cert. den. 94 S.Ct. 924, 414 U.S. 1162, 39 L.Ed.2d 115, 
reh. den. 94 S.Ct. 1962, 416 U.S. 952, 40 L.Ed.2d 302. 

(7) U.S.—U.S. v. Rosenstein, C.A.N.Y., 474 F.2d 
705—U.S. v. Freeman, C.A.Kan., 514 F.2d 1184. 
Fla.—Wright v. State, App., 309 So.2d 215. 

Wash.—State v. Barnett, 423 P.2d 527, 70 Wash.2d 420. 

(10) Affidavit of individual defendant. 

D.C.—Underwriters Const. Co. v. District of Columbia, 
Mun.App., 170 A.2d 236. 

Signature 

(2) Statement not signed held admissible. 

Colo.—Lucero v. People, 442 P.2d 820, 166 Colo. 233. 
Old.—Allen v. State, Cr., 560 P.2d 1030. 

Voluntary written statement 

Md.—Fisher v. State, 194 A.2d 824, 233 Md. 48. 

Statutory requisites 

Minn.—State v. Hanson, 176 N.W.2d 607, 286 Minn. 
317—State v. Beach, 231 N.W.2d 75, 304 Minn. 
302. 

Tape-recording 

Minn.—State v. Beach, 231 N.W.2d 75, 304 Minn. 302. 
11.5. U.S.—Bankston v. U.S., GA.Miss., 433 F.2d 
1294—U.S. v. COhen, CA.Neb„ 448 F.2d 654, 
cert. den. 92 S.Ct 975, 405 U.S. 926, 30 LEd.2d 
799. 

Ariz.—State v. Magby, 554 P.2d 1272, 113 Ariz. 345. 
Ark.—Stout v. State, 426 S.W.2d 800, 244 Ark. 676, 
app. after remand 438 S.W.2d 498, app. after re¬ 
mand 448 S.W.2d 636. 

Fla.—Broome v. State, App., 194 So.2d 31—Smith v. 
State, App., 238 So.2d 120. 

Ga.—Sheffield v. State, 131 S.K2d 76, 107 Ga.App. 
610. 

Kan.—State v. Turner, 392 P.2d 863, 193 Kan. 189- 
State v. Wilson, 426 P.2d 288, 198 Kan. 532. 
La.—State v. Pesson, 235 So.2d 568, 256 La. 201. 
Md.—White v. State, 280 A.2d 283, 13‘ Md.App. 1. 
Mich.—People v. Neal, 155 N.W.2d 239, 8 Mich.App. 
586. 

Miss.—Craft v. State, 380 So.2d 251. 

Neb.—State v. Thompson, 251 N.W.2d 387, 198 Neb. 
48. 

NJ.—State v. Whittington, 359 A.2d 881, 142 NJ.Su- 
per. 45. 

N.Y.—People v. Iveys, 415 N.Y.S.2d 539, 67 ADJd 
349. 

N.G—State v. Willard, 238 S.R2d 509, 293 N.C 394. 
Tex.—Ashley v. State, 362 S.W.2d 847, cert den. 83 
S.Ct. 955, 372 VS. 956, 10 L.Ed.2d 10. 

Wash.—State v. Reed, 354 P.2d 935, 56 Wash.2d 668, 
cert den. 82 S.Ct. 96, 368 U.S, 857, 7 L.Ed.2d 54. 
Wis.—Mills v. State, 190 N.W.2d 168, 52 WisJd 445. 

Oral adnHariowi must consist of verbal utterances. 
CaL—People v. Atwood, 35 CaLRptr. 831, 223 CA.2d 
316. 

Statements ova* telephone In presence of wit- 

Vt—State v. Miner, 258 A2d 815, 128 Vt 55. 

11.20. Mass.—Com. v. Harrison, 173 N.E2d 87, 342 
Mass. 279. 

Threats 

Mass.—Com. v. Balakin, 254 N.K2d 422, 356 Mass. 
547. 
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1L25. CaL—People v. Anderson, 117 CaLRptr. 507, 
43 GA.3d 94. 

Mich.—People v. Mann, 212 N.W.2d 282, 49 Mich. 
App. 454. 

NJ.—State v. Thompson, 283 A.2d 513, 59 NJ. 396. 
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Rejection of writing after admission that part 
was inaccurate 

U.S.—U.S. v. Wallace, GA.S.C., 300 F.2d 525, cert 
den. 82 S.Ct. 1564, 370 U.S. 923, 8 L.Ed.2d 503. 
11.30. Ariz.—State v. Rivera, 381 P,2d 584, 94 Ariz. 
45. 

Mich.—People v. Livingston, 226 N.W.2d 704, 57 Mich. 
App. 726. 

N.C—State v. Braxton, 242 S.R2d 769, 294 N.C. 446. 
Okl.—Grizzle v. State, Cr., 559 P.2d 474. 

Unsigned statement 

(2) Other matters. 

Fla.—Andrews v. State, App., 372 So.2d 143, writ 
discharged, Sup., 390 So.2d 61. 

Unsigned and nnread statement 

Miss.—King v. State, 342 Sa2d 892. 

11.40. Md.—Lawson v. State, 335 A.2d 135, 25 Md. 
App. 1 537. 

N.C.—State v. Lindsey, 213 S.R2d 434, 25 N.C.App. 
343, app. dism., cert. den. 215 S.E2d 627, 287 N.G 
468. 

Or.—State v. O’Brien, 496 P.2d 191, 262 Or. 30. 
Utah—State v. Sanders, 496 P.2d 270, 27 Utah2d 354. 
Tex.—Vestal v. State, Cr., 402 S.W.2d 195. 

Wis.—State v. Richards, 124 N.W.2d 684, 21 Wis.2d 
622. 

Flight 

(1) Ala.—Douglas v. State, 163 So.2d 477, 42 Ala. 
App. 314, cert. den. 163 So.2d 496, 276 Ala. 703, revd. 
on oth. grds. 85 S.Q. 1074, 380 U.S. 415, 13 LEd.2d 
934. 

Taking of intoximeter test held not admission 

Cal.—People v. Sykes, 47 CaLRptr. 596, 238 C.A.2d 
156. 

Refusal of test after arrest for drunken driving 
as admission 

N.Y.—People v. Hougland, 361 N.Y.S.2d 827, 79 
Misc.2d 868. 
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12. Ala.—Green v. State, 122 So.2d 520,271 Ala. 106. 

14. Predicate admissible 

Wash.—State v. Bridges, 379 P.2d 715, 61 Washed 625. 
14.5. Defendant held entitled to names and 
addresses of those present 
Tenn.—Miller v. State, 392 S.W.2d 328, 216 Tenn. 332. 
List of witnesses need not be furnished 
DL—People v. Jones, 228 N.E.2d 509, 84 Hl.App.2d 33. 

Oral admission, not in writing and 
signed by defendant, may be proved by 
testimony of anyone who was present 
and heard declarations when they were 
made . 1410 

14.10. U.S.—U.S. v. Ybarra, CAAriz., 430 F.2d 
1230, cert. den. 91 S.Ct. 589, 400 U.S. 1023, 27 
LEd.2d 636. 

U.S. v. Dorfinan, D.C.N.Y., 53 F.R.D. 477. 
Ariz.—State v. Taylor, 537 P.2d 938, 112 Ariz. 68, cert 
den. 96 S.Q. 1127, 424 U.S. 921, 47 LEd.2d 328. 
Cal.—People v. Fitzgerald, 17 CaLRptr. 129, 366 PJd 
481, 56 C.2d 855. 

People v. Robinson, 81 CaLRptr. 666, 1 C.A.3d 
555, cert. den. 90 S.Ct 1713, 398 U.S. 913, It 
LEd.2d 76. 

Cola—Besch v. People, 420 P.2d 821, 161 Colo. 229. 
Mo.—State v. Spica, 389 S.W.2d 35, cert. den. 86 S.Ct. 

1277, 383 U.S. 972, 16 L.Ed.2d 312. 

N.Y.—People v. Riley, 258 N.Y.S.2d 932, 46 Misc.2c 

221 . 

Wash.—State v. Ruud, 491 P.2d 1351, 6 Wash.App. 57 

15. U.S.-U.S. v. Allen, C.A.Cal., 455 F.2d 509. 

Absence of recording or transcription factor ftw 
Court to consider 

CaL—People v. Duran, 107 Cal.Rptr. 157, 507 PJc 
1365, 9 G3d 218. 
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15.10. Stenographic transcriptions 

(3) Other matters. 

Ala.—Bennefield v. State, 202 So.2d 55, 281 Ala. 283. 
Tea.—Anzaldua v. State, Cr., 502 S.W.2d 19. 
Transcripts of telephonic conversations 
Cal—People v. Fujita, 117 CaLRptr. 757, 43 CA.3d 
454, cert. den. 95 S.Ct. 1952, 421 U.S. 964, 44 
LEd.2d 451. 

16. Conn.—State v. Hicks, 363 A.2d 1081, 169 Conn. 
581 

N.Y.—CJJS. dted In People v. Multan Equipment 
Corp., 337 N.Y.S.2d 295, 297, 40 A.D.2d 836, cert, 
den. 93 S.Ct. 2148, 411 U.S. 966, 36 L.Ed2d 687. 
Pa,—Com. v. Bestwick, 414 A.2d 1373, 489 Pa. 603. 
18. U.S.—U.S. v. Schroeder, C.A.Minn., 433 F.2d 
846, cert. den. 91 S.Ct. 590, 400 U.S. 1024, 27 
LEd.2d 636, and 91 S.Ct. 951, 401 U.S. 943, 28 
LEd.2d 224. 

Ill.—People v. Gross, 232 N.E.2d 54, 87 Ill.App.2d 300. 
Mo.—State v. Long, 336 S.W.2d 378. 

Evidence held sufficient, etc. 

U.S.—U.S. v. Barrow, D.CPa., 229 F.Supp. 722, affd. 
in part and revd. in part on oth. grds., C.A., 363 
F.2d 62. Cert. den. 87 S.Q. 703, 385 U.S. 1001, 17 
LEd.2d 541. 

Evidence insufficient 

Ariz.—State v. Wehrhan, 542 P.2d 1157, 25 Ariz.App. 
277. 
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18.5. U.S.—State v. Barr, 515 P.2d 840, 9 Wash.App. 
891. 

Mo.—State v. Healey, App., 562 S.W.2d 118. 

22. U.S.—U.S. v. Pichany, C.A.M., 490 F.2d 1073. 

26.5. Mo.—State v. Lee, App., 536 S.W.2d 198. 

28. Inadmissible evidence not barred for all 
purposes 

U.S.—Oregon v. Hass, Or., 95 S.Ct. 1215,420 U.S. 714, 
43 L.Ed.2d 570. 

Statutes or court rules imposing pre¬ 
requisites to the introduction in evi¬ 
dence of admissions of accused must 
be complied with. 28 - 5 

28.5. Wash.—State v. Coleman, 576 P.2d 925, 19 
Wash.App. 549. 

Notice .of intent to offer admission in evidence 
U.S.—U.S. v. Barnes, GA.Ariz., 431 F.2d 878, cert, 
den. 91 S.Ct. 582, 400 U.S. 1024, 27 L.Ed2d 
637—U.S. v. Acosta-Garcia, GA.Ariz., 448 F.2d 
395. 

La.—Sute v. Jackson, 256 So.2d 627, 260 La. 561. 
N.Y.—People v. Tanner, 282 N.E.2d 98, 30 N.Y.2d 102, 
331 N.Y.S.2d 1. 

Production of copy of statement 

Term.—Chadwick v. State, 409 S.W.2d 367, 219 Tenn. 
296. 

Purpose of statute 

La.—State v. Thomason, 353 So.2d 235. 

N.Y.—People v. Harris, 250 N.E.2d 349, 25 N.Y.2d 
175, 303 N.Y.S.2d 71, cert. gr. 90 S.Q. 1848, 398 
UR 937, 26 LEd.2d 268. 

Hearing 

Cal.—People v. Bennett, 129 Cal.Rptr. 679, 58 CA.3d 
230. 

N.Y.—People v. Mirenda, 245 N.EJld 194, 23 N.Y.2d 
439, 297 N.Y.S.2d 532. 

Statute not applicable where admission made to 
private person 

N.Y.—People v. Mirenda, 245 N.R2d 194, 23 N.Y.2d 
439, 297 N.Y.S.2d 532. 

Pecple v. Ridley, 318 N.Y.S.2d 331, 65 Misc.2d 
547—People v. Pease, 324 N.Y.S^d 129, 67 
Misc.2d 359. 


Objection of lack of compliance held waived 

N.Y.—People v. Weis, 301 N.Y.S.2d 186, 32 A.D 2d 
856, cert. den. 90 S.Ct. 1377, 397 US. 1047, 25 
L.Ed.2d 659 

Statute held inapplicable 

Colo—People v. Maynes, 562 P.2d 756, 193 Colo. 111. 

La.—State v. Berain, 360 So.2d 822. 

N.Y.—People v. Harris, 250 N.E.2d 349, 25 NY 2d 
175, 303 N.Y.S.2d 71, cert. gr. 90 S.Q. 1848, 398 
U.S. 937, 26 L.Ed.2d 268. 

Handwriting held not admission within statute 

N.Y.—People v. Miller, 309 N.Y.S2d 465, 62 Misc.2d 
705. 

Notice of intent to use not required in nonjury 
cases 

La,—State v. Cleary, 263 So 2d 882, 262 La, 539. 

Proper foundation 

N.Y.—People v. Muniz, 338 N.Y.S.2d 220, 40 A.D.2d 
985. 

Opportunity to suppress 

N.Y.—People v. Ludolph, 407 N.Y.S.2d 85, 63 A.D.2d 
77. 

Admissible for impeachment purposes only 

Tex.—Alfaro v. State, Cr.App., 638 S.W.2d 891, 

2$>.5. U.S.—Mincey v. Arizona, Ariz., 98 S.Q. 2408, 
437 U.S. 385, 57 L.Ed.2d 290. 

Ala.—Lokos v. State, 179 So.2d 714, 278 Ala. 586, vac. 
in part on oth. grds. 92 S.Ct. 2854, 408 U.S. 935, 33 
L.Ed.2d 749, on remand 274 So.2d 303, 290 Ala. 
122 . 

Colo.—People v. Conner, 579 P.2d 1160, 195 Colo. 525. 

Del.—Bates v. State, 386 A.2d 1139. 

Ill-People v! Ehrler, 252 N.E.2d 227, 114 Ill.App.2d 
171. 

La.—State v. Welch, 337 So.2d 1114. 

Md.-Hadder v. State, 209 A.2d 70, 238 Md. 341. 

Neb.—State v. Russell, 230 N.W.2d 196, 194 Neb. 64. 

N.Y.—People v. Maerling, 385 N.R2d 1245, 46 N.Y.2d 
289, 413 N.Y.S.2d 316. 

Okl.-CJ5. cited in White v. State, Cr., 458 P.2d 322, 
326, cert. den. 90 S.Q. 922, 397 U.S. 917, 25 
L.Ed2d 98. 

Pa.—Com. v. Holton, 247 A.2d 228, 432 Pa. 11. 

Tex.—Cruz v. State, Cr.App., 586 S.W.2d 861. 

Accused held conscious 

Cal.—People v. Collin, 43 Cal.Rptr. 57, 232 C.A.2d 
681. 

Mental responsibility 

U.S.—U.S. v. Malcolm, C.A.Cal., 475 F.2d 420. 

Me.—State v. Hathaway, 211 A.2d 558, 161 Me. 255. 

N.G—State v. Taylor, 226 S.E.2d 23, 290 N.G 220, 
app. after remand 240 S.R2d 784, 294 N.C. 347. 

Restriction of statement to proof as to mental 
condition 

III—People v. Williams, 230 N.R2d 224, 38 D1.2d 115. 

Burden of proof 

Pa.—Com. v. Mozillo, 278 A.2d 874, 443 Pa. 171. 

Applying testimonial capacity rules accused de¬ 
clared competent to make admissions 

Pa.—Com. v. Ware, 329 A.2d 258, 459 Pa. 334. 

Inculpatory statements while under psychiatric 
evaluation inadmissible 

Me.—State v. Buzynski, 330 A.2d 422. 

30. Ariz.—State v. Goff, 407 P.2d 55, 99 Ariz. 79. 

Fla.—Roth v. State, App.* 359 So.2d 881. 

Hawaii—State v. Foster, 354 P.2d 960, 44 Haw. 403. 

Neb.—State v. Adams, 193 N.W.2d 579, 187 Neb. 662. 

N.M.—State v. Gurule, App., 573 P.2d 687, 91 N,M. 

332, cert. den. 576 P.2d 297, 91 N.M. 491. 

31. Reliability of hypnosis not established 

Ga.—Creamer v. State, 205 S.E.2d 240, 232 Ga. 136. 

Hypnosis 

Iowa—State v. Greiman, 344 N.W.2d 249. 

Miss.—House v. State, 445 So.2d 815. 
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32.10. U S.—U.S v. Taylor, C.AAIa., 508 F.2d 761, 
app. after remand 530 F.2d 49. 

N.Y.—People v. Duke, 311 N.Y.S.2d 312, 63 Misc.2d 
407. 

Held inadmissible 

N.Y.—People v. Horton, 290 N.Y.S.2d 767, 30 A.D.2d 
709, cert. den. 89 S.Ct 1478, 394 U.S. 991, 27 
L Ed.2d 765. 

Or.—State v. Turner, 573 P.2d 326, 32 Or.App. 61. 
32.20. Mo.—State v. Williams, App., 566 S.W.2d 841. 
33. U.S.—Curry v. Wilson, D.C.Cal., 269 FRipp. 9, 
affd., C.A., 405 F.2d 110. Cert. den. 90 S.Ct 
1090, 397 U.S. 973, 25 LEd.2d 268. 

Ala.—Willis v. State, 342 So.2d 802, writ denied Ex 
parte Willis, Cr., 342 So.2d 806. 

Ariz.—State v, Clark, 434 P.2d 636, 102 Ariz. 550- 
State v. Arredondo, 526 P.2d 163, 111 Ariz. 141. 
Ill—People v. Green, 245 N.E2d 506, 105 Bl.App.2d 
345. 

Ind.—Feller v. State, 348 N.R2d 8, 264 Ind 541. 
Me.—State v. Rhoades, 380 A.2d 1023. 

Miss,—Moore v. State, 237 So.2d 844. > 

Mo.—State v. Wisdom, App., 540 S.W.2d 94. 

N.Y.—People v. Brown, 305 N.Y.S.2d 515, 33 A.D.2d 
. 735. 

N.C.—State v. Oxendine, App., 210 S.E.2d 908, 24 
N.GApp. 444, cert. den. 216 S,E.2d 910, 287 N.G 
667. 

Pa.—Com. v. Grassmyer, 402 A.2d 1052, 266 Pa.Super. 

11 . 

Utah—State v. Scandrett, 468 P.2d 639,24 Utah2d 202. 
Not per se unreliable 

D.C.—U.S. v. Bernett, GA., 495 F.2d 943, 161 U.S. 
App.D.C. 363. 

Statute of preclusion applicable to civil cases 
only 

Ga.—Moore v. State, 199 S.E.2d 243, 230 Ga. 839. 

33.5. Ala.—Love v. State, Cr.App., 377 So.2d 8. 
Anz.—State v. Miller, App., 600 P.2d 1123, 123 Ariz. 
491. 

Ga.—Walker v. State, 246 S.R2d 737, 146 Gt-App. 
555. 

Ind.—Feller v. State, 348 N.E.2d 8, 264 Ind, 541. 
Ky.—Peters v. Com., 403 S.W^d 686. 

Me,—State v. Warner, 237 A.2d 150. 

N.C.—State v. Atkinson, 251 S.E.2d 677, 39 N.GApp. 
575. 

Pa.—Com, v. Holton, 247 A.2d 228, 432 Pa. II. 

S.G—State v. Collins, 225 SR.2d 189, 266 S.G 566. 
3335. Ga.—Estes v. State, 164 S.E.2d 108, 224 Ga. 
687. 

IU.—1People v. Pawlkke, 379 N.E.2d 798, 19 BlDec. 
926, 62 BI.App.3d 791. 

Md.—Young v. State, 242 A.2d 562, 4 Md-App. 286, 
Okl.—Fred v. State, Cr., 531 P.2d 1038, cert den, 95 
S.Ct. 1955, 421 UR 966, 44 L.Ed2d 453. 

Fact that accused was in state of shock, etc. 
La.—State v. Bueche, 142 So.2d 381, 243 La. 160. 

37. U.S.—Jones v. U.S., CA.V*., 282 F.2d 745, cert 
den. 81 S.Q. 799, 365 UR 842. 5 LEd.2d 808- 
Shorey v. Warden, Md State Penitentiary, CA. 
Md., 401 F.2d 474, cert den. 89 S.Ct 241, 393 
U.S. 915, 21 LEd2d 201. 

Wyo.—Richmond v. State, 554 P.2d 1217, reh. den. 558 
P.2d 509. 

38. Ga.—Echols v. State, 203 S.E.2d 165, 231 Ga. 
633. 

111.—People v. Smith, 211 N.E2d 456, 63 IHApp.2d 
369, cert. den. 86 S.Ct 1218, 383 UR 953, 16 
L.Ed2d 215. 

Kan.—State v, Weinman, 440 P.2d 575, 201 Kan. 190. 

39. UR—U.S. v. Nichols, CA.Mo., 421 F.2d 57a 
Ariz.—State v. Aldridge* 502 P.2d 1355, 108 Ariz. 536, 
Conn.—State v, Moynahan, 325 A.2d 199, 164 Coon. 

560, cert. den. 94 S.Q. 291, 414 U.S. 976, 38 
LEd^d 219. 

Fla.—State v. Kauflin, App., 294 So.2d 4. 
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Mass.—Com. v. Dias, 267 N.R2d 921, 358 Mass. 819. 
Mo.—State v. Williams, App., 547 S.W.2d 139. 

Tex.—Carter v. State, Cr. t 449 S.W.2d 70. 
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40. U.S.—U.S. v. Slaughter, C.A.N.C., 366 F.2d 833. 

Ind.—Hart v. State, 375 N.R2d 221, 268 Ind. 358. 

Md.—Gilchrist v. State, 236 A.2d 299, 2 MdApp. 635. 

4L Admissions of juvenile 

Mo.—State v. Tolliver, App., 561 S.W.2d 407. 

Accuracy must be approved 

Ala.—Pinkston v. State, Cr.App., 365 So.2d 364. 

With respect to volitional compe¬ 
tence or mental capacity, the reliability 
or trustworthiness of an inculpatory 
statement is vital; there, the question 
is simply whether the man's condition 
indicates a substantial likelihood that 
he may not have been telling the 
truth. 41 * 5 

413. Ky—Britt v. Com., 512 S.W.2d 496. 

42. Ala.—Robinson v. State, CrApp., 399 So.2d 902. 
Mo.—State v. Patterson, App., 516 S.W.2d 571. 

43. U.S.—U.S. v. Chaipentier, C.A.Kan., 438 F.2d 
721. 

Ala.—Cole v. State, Cr., 352 So.2d 17, cert. den. Ex 
parte Cole, 352 So.2d 20. 

Alaska—Armstrong v. State, 502 P.2d 440,65 AL.R.3d 
266. 

Ariz.—State v. Lerma, 495 P.2d 880, 17 ArizApp. 110. 
Cal—People v. Hall, 8 CaLRptr. 760, 186 C.A.2d 
388—People v. Byars, 10 CaLRptr. 677, 188 
CA.2d 794—People v. Cancimilla, 17 CaLRptr. 
498, 197 CA-2d 242—People v. McDowell, 44 
CaLRptr. 79, 234 GA.2d 54. 

Colo—Martin v. People, 499 P.2d 606, 179 Colo. 237. 
Conn.—State v. Berkowitz, Cir.A.D., 186 A.2d 816, 24 
Conn.Sap. 112, 1 Conn.Cir. 439, certification den. 
204 A2d 933, 150 Conn. 712. 

Fla.—Hodges v. State, 176 So.2d 91, conf. to, App., 176 
So.2d 604. 

Ga—Brown v. State, 201 S.R2d 14, 129 GaApp. 743. 
Md—Fulford v. State, 259 A2d 551, 8 MdApp. 270. 
Mass.—Com. v. Fancy, 207 N.R2d 276, 349 Mass. 196. 
Mich.—People v. Ochko, 279 N.W.2d 294, 88 Mich. 
App. 737. 

Mo.—State v. Summers, 362 S.W.2d 537. 

N.M—State v. la Rue, 353 P.2d 367, 67 N.M. 149- 
State v. Buchanan, 412 P.2d 565, 76 N.M. 141. 
N.Y—People v. Koenig, 228 N.Y.S.2d 1012, 34 
Misc.2d 711. 

Ohio—State v, Watson, 192 NX.2d 253, 117 Ohio App. 
333. 

Okl.—Billey v. State. Cr., 381 P.2d 160. 

R.I—State v. Manila, 223 A2d 843, 101 R.I. 367. 
Tex.—Marsh v. State, 342 S.W.2d 435, 170 Tex.Cr.R. 
512. 

Wis—Jackson v. State, 138 N.W.2d 260,29 WisJd 225. 

Parttadir statement, etc. 

Ga.—Poston v. State, 213 $.R2d 686, 233 Ga. 828. 
Corpus delicti require* independent proof 
U.S—U.S. v. Kabaner. D.GN.Y., 203 F.Supp. 78. 
Ariz—State v. Pineda, 519 P.2d 41, 110 Ariz. 341 
Cal—In re T., 93 CaLRptr. 510, 15 CA3d 886, 

Nev,—Hooker v. Sheriff, dark County, 506 P.2d 1262, 
89 Nev. 89. 

Incrimintting statements require no corrobora¬ 
tion 

Ga.—Griffin v. State, 197 S.E2d 723, 230 Ga. 449. 
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44* Statements nt acene of crime 
IH—People v. Wilson, 223 N.E2d 472, 79 IUApp.2d 
20a 
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442. Cal—People v. Scott, 1 Cal.Rptr. 600, 176 

C.A.2d 458, app. dism. and cert. den. 81 S.Ct. 245, 

364 U.S. 471, 5 L.Ed.2d 222, reh. 'den. 81 S.Ct. 

462, 364 U.S. 944, 5 L.Ed.2d 376, cert. den. 82 

S.Ct 81, 368 U.S. 849, 7 LEd.2d 47. 

Pa.—Com. v. Stokes, 311 A.2d 714, 225 Pa.Super. 411. 
Va.—Stevens v. Com., 150 S.E2d 229, 207 Va. 371. 
44.4. U.S.—U.S, v. Taylor, C.A.N.G, 424 F.2d 253. 
D.C.—Goodman v. U.S., C.A., 362 F.2d 965, 124 U.S. 
App.D.C. 135. 

Since the publication of the bound volume, the cases 
of Commonwealth v. Machado, 162 N.E2d 71, 339 
Mass. 713 and Commonwealth v. Kimball 73 N.E2d 
468, 321 Mass. 290, have been departed from, the court 
holding that an uncorroborated confession is insufficient 
to prove guilt. 

Mass.—Com. v. Forde, 466 N.K2d 510, 392 Mass. 453, 
also departing from Com. v. Shaheen, 15 Mass. 
App. 302, 445 N.E2d 619. 

44.6. U.S—U.S. v. Allen, GA.Cal., 455 F.2d 509. 

U.S. v. Lippi, D.C.Del., 190 FSupp. 604, recon¬ 
sideration den. 193 F.Supp. 44—U.S. v. Goichman, 
D.C.Pa., 407 F.Supp. 980, affd., C.A, 547 F.2d 
778. 

Conn.—State v. Tillman, 202 A 2d 494, 152 Conn. 
15—State v. Jackson, 294 A.2d 517, 162 Conn. 440, 
cert. den. 93 S.Ct. 198, 409 U.S. 870, 34 L.Ed.2d 
121 . * 
Ga—Whippier v. State, 126 S.R2d 744, 218 Ga. 198, 
cert. den. 84 S.Ct 446, 375 U.S. 960, 11 LEd.2d 
318. 

Odom v. State, 126 S.R2d 472, 106 GaApp. 60. 
Md.—Elleiba v. State, 398 A 2d 1250, 41 MdApp. 712. 
Mass.—Com. v. Fancy, 207 N.E.2d 276, 349 Mass. 196. 
N.H—State v. Douglas, 162 A2d 159, f02 N.H. 525. 
N.M.—State v. Gruender, App., 491 P.2d 1082, certio¬ 
rari denied 491 P.2d 1079, 83 N.M. 324. 

N.Y—People v. Greenwood, 246 N.Y.S.2d 880, 20 
A.D.2d 272. 

People v. Evans, 359 N.Y.S.2d 449, 79 Misc.2d 
131. 

Okl.—Jackson v. State, Cr., 492 P.2d 336. 

Tex.—R. C. S. v. State, CivApp., 546 S.W.2d 939. 
Admission held sufficiently corroborated 
U.S.—U.S. v. Rogers, GA.m„ 454 F.2d 601. 

Ark—Monts v. State, 349 S.W.2d 350, 233 Ark. 816. 
Conn.—State v. Berkowitz, Cir.AD., 186 A2d 816, 24 
Conn.Sup. 112, 1 Conn.Cir. 439, certification den. 
204 A 2d 933, 150 Conn. 711 
Ill—People v. McGregor, 186 N.R2d 309, 26 D1.2d 
239—People v. Pry, 230 N.E2d 825, 38 IU.2d 261. 

People v. Pry, 220 N.R2d 238, 75 IUApp^d 
•103, affd. 230 N.R2d 825, 38 IlL2d 261. 

Me.—State v. Castonguay, 263 A2d 727. 

Mass.—Com. v. Redmond, 258 N.E2d 287, 357 Mass. 
333. 

N.Y—People v. Sabella, 264 N.Y.S.2d 642, 24 AD.2d 
885. 

People v. Ledyard, 224 N.Y,S.2d 491, 32 MiscJld 
714, 

Tex—Johnson v. State, Cr., 445 S.W.2d 211. 

Wis—Jackson v. State, 138 N.W.2d 260, 29 Wis.2d 225. 
Prima fade proof of corpus delicti 
Cal—People v. Watson, 18 Cal.Rptr. 234, 198 CA.2d 
707. 

44.10. U.S.—Fowler v. U.S., GA.Ark,, 352 F.2d 100, 
cert den. 86 S.CL 887, 383 U.S. 907, 15 L.Ed.2d 
663—Gay v. U.S., GA.Iowa, 408 F.2d 923, cert, 
den. 90 S.Cl 65, 396 US. 823, 24 LEd.2d 74— 
U.S. v. Nichols, GAMo., 421 F.2d 57a 

Reason for rule 

D.G—U.S. v. Marcey, GA, 440 F.2d 281, 142 U.S. 
AppJD.G 253. 

44.14. U.S—Wong Sun v. U.S., Cal, 83 S.C. 407, 
371 U.S. 471, 9 LEd,2d 441. 

Infrqjudidal statements need not be corrobo¬ 
rated 

U.S—Landsdown v. U.S., C.A.La., 348 F.2d 405. 
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44.16. U.S.—Ogden v. U.S., C.ACal., 303 F.2d 724, 
app. after remand 323 F.2d 818, cert. den. 84 S.Ct. 
1137, 376 U.S. 973, 12 L.Ed.2d 86~Kaneshiro v. 
U.S., C.AHawan, 445 F.2d 1266, cen. den. 92 
S.Ct. 537, 404 U.S. 992, 30 L.Ed.2d 543. 

Consent to search as not requiring corrobora¬ 
tion 

Cal—People v. Sanchez, 12 CaLRptr. 906, 191 C.A.2d 
783. 

44.18. U.S—Kaneshiro v. U.S.. CA.Hawiii, 445 
F.2d 1266, cert. den. 92 S.Ct 537, 404 U.S.’ 992, 
30 L.Ed.2d 543. 

44.20. U.S.—Wong Sun v. U.S., CaL, 83 S.Q, 407, 
371 U.S. 471, 9 LEd.2d 441. 

Minn.—State v. Higginbotham, 212 N.W.2d 881, 298 
Minn. 1. 

44.22. U.S.—U.S. v. Abigando, C.AFla., 439 F.2d 
827. 

4424. Ariz.—State v. Cobb, 406 P.2d 421, 2 Ariz. 
App. 71. 

44*26. U.S.—Ramirez v. U.S., C.ACal., 294 F.2d 
277—Yarbrough v. U.S., GA.C 0 I 0 ., 309 F.2d 936 
—U.S. v. Waller, C.A.Va., 326 F.2d 314, cert den. 
84 S.G. 1355, 377 U.S. 946, 12 L.Ed.2d 309- 
Landsdown v. U.S., C.ALa., 348 F.2d 405. 
Ala.—Shine v. State, 204 So.2d 817, 44 AlaApp. 171. 
Alaska—Armstrong v. State, 502 P.2d 440, 65 A.L.R.3d 
266. 

Fla.—Jones v. State, App., 360 So.2d 1293. 

ID—People v. Park, 380 N.R2d 795, 20 Ill.Dec. 586, 72 
IIL2d 203. 

Mo.—State v. Ciarelli, App., 366 S.W.2d 63. 

NJ—In re State in Interest of A.B.M., 309 A.2d 619, 
125 NJ.Super. 162, affd. 309 A.2d 617, 63 NJ. 
531. 

Degree of proof 

U.S.—U.S. v. Velarde, GACal., 528 F.2d 387, cert, 
den. 96 S.Q. 1513, 425 U.S. 914, 47 LEd.2d 765. 

Corroborative evidence held sufficient 

U.S—U.S. v. Allen, C.A.Cal., 455 F.2d 509—U.S. v. 
Delay, GA.Mo., 500 F.2d 1360. 

U.S. v. Terrell, D.C.N.Y., 390 RSupp. 371. 

D.G—Scarbeck v. U.S., GA, 317 F.2d 546, 115 U.S. 
App.D.C. 135, cert. den. 83 S.Ct. 1897, 374 U.S. 
856, 10 L.Ed.2d 1077, reh. den. 84 S.Ct. 35, 375 
U.S. 874, 11 LEdL2d 105—Naples v. U.S„ GA, 
344 F.2d 508, 120 U.S.App.D.C. 123, motion den. 
359 F.2d 276, 123 U.SApp.D.C. 292. 

McKoy v. U.S., App., 263 A.2d 649. 

Fla.—Clark v. State, App., 145 So.2d 748. 

Ill—People v. McGuire, 220 N.R2d 447, 35 IllJ2d 219, 
app. after remand 234 N.E2d 772, 39 H1.2d 244. 
Iowa—State v. Robson, 284 N.W.2d 239. 

Md—Johnson v. State, 234 A2d 167, 2 MdApp. 235. 
Miss.—McCraw v. State, 260 So.2d 457. 

Mo.—State v. Whitley, App., 512 S.W.2d 840. 
Mont-State v. Nelson, 362 P.2d,224, 139 Mont 180. 
N.C—State v. Stroud, 119 S.E2d 907, 254 N.G 765. 
Tex—Ward v. State, Cr., 399 S.W.2d 567. 
Corroborative evidence held insufficient 
U.S.—Wong Sun v. U.S., CaL, 83 S.Ct. 407, 371 U.S. 
471, 9 LEd.2d 441—U.S. v. Miller, CA.M4, 340 
F.2d 421. 

CaL—People v. Dilworth, 78 Cal.Rptr. 817,274 C.A.2d 
27, cert. den. 90 S.Ct 1148, 397 U.S. 1001, 25 
LEd.2d 411. 

Mo—State v. Hawkins, App., 584 S.W.2d 640. 
Sufficiently persuasive evidence 
Mass.—Com. v. McGrath, 222 N.R2d 774, 351 Mass. 
534. 

Independent evidence of each element of offense 
not required 

U.S—Landsdown v. U.S., C.A.La., 348 F.2d 405—U.S. 
v. Bukowski, C.AIll., 435 F.2d 1094, cert. den. 91 
S.Q. 874, 401 U.S. 911, 27 L.Ed.2d 809-U.S, v. 
Wilson, C.APa., 436 F.2d 122, cert. den. 91 S.Ct. 
1393, 402 U.S. 912, 28 L.Ed.2d 654. 
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44.28. U.S.—Ramirez v. U.S., GA.Cal., 294 F.2d 
277—Martinez v. U.S., C.A.N.M., 295 F.2d 426- 
U.S. v. Zimmerman, C.A.I11., 326 F.2d 1—Sansone 
v. U.S., C.A.Mo., 334 F.2d 287, affd. 85 S.Ct. 
1004, 380 U5. 343, 13 L.Ed.2d 882—Landsdown 
v. U.S., C.A.La., 348 F.2d 405—U.S. v. Wilson, 

C. A.Pa., 436 F.2d 122, cert. den. 91 S.Ct. 1393, 
402 U.S. 912, 28 L.Ed.2d 654. 

U.S. v. Parenti, D.C.Pa., 326 F.Supp. 717, affd., 
GA, 470 F.2d 1175, cert. den. 93 S.Ct. 2145, 411 
UR 965, 36 L.£d.2d 686. 

Ala.—Thompson v. State, Cr., 358 Sa2d 1069. 

Cal.—People v. Towler, 181 CaLRptr. 391, 641 P.2d 
1253, 31 C.3d 105. 

Ill.—People v. Murphy, 382 N.R2d 1260, 22 HLDec. 

562, 65 Ill.App.3d 935. 

Mo.—State v. Stacy, App., 355 S.W.2d 377. 

44«30. U.S.—U.S. v. Terrell, D.C.N.Y., 390 F.Supp. 
371. 

Dl—People v. Linkogle, 368 N.E.2d 1075, 11 IlLDec. 

467, 54 Hl.App.3d 830. 

La.—State v. Sellers, 292 So.2d 221 
Mo.—State v. Crow, 486 S.W.2d 248. 

N.H.—State v. Douglas, 162 A2d 159, 102 N.H. 525. 
N.M.—State v. Maestas, App., 584 P.2d 182, 92 N.M. 
135. 

R.I.—State v. Mantia, 223 A.2d 843, 101 R.I. 367. 
Utah—State v. Cazier, 521 P.2d 554. 

Wash.—State v. Lung, 423 P.2d 72, 70 Wash.2d 365. 

Degree of proof 

(1) U.S.—Sansone v. U.S., CAMo,, 334 F.2d 287, 
affd., 85 S.O. 1004, 380 U.S. 343, 13 L.Ed.2d 881 
D.C—White v. U.S., App., 222 A2d 843. 

Alaska—Armstrong v. State, 502 P.2d 440,65 A.L.R.3d 
266. 

Corroboration held sufficient 
U.S.—Ashe v. U.S., GA.Tenn., 288 F.2d 725—Mar¬ 
tinez v. U.S., CA.N.M., 295 F.2d 426. 

U.S. v. Rodriguez, D.GTex., 195 F.Supp. 513, 
affd., CA., 292 F.2d 709. 

Md.—Robinson v. State, 170 A.2d 187, 225 Md. 300. 
Independent proof of corpus delicti shown 
U.S.—Cutchlow v. U.S, CAOr., 301 F.2d 295. 

Me.—State v. Sheehan, 337 A.2d 253. 
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4432. US.—Sansone v. U.S., C.A.M 0 ., 334 F.2d 287, 
affd. 85 S.Ct 1004, 380 U.S. 343, 13 L.Ed.2d 
882—U.S. v. Gargiso, GAN.Y., 456 F.2d 584. 
4434. UR—U.S. v. Baker, GAPa., 293 F.2d 613, 
cert den. 82 S.a 195, 368 UR 914, 7 L.Ed.2d 
132. 

U.S. v. Parenti, D.GPa., 326 F.Supp. 717, affd., 
CA., 470 F.2d 1175, cert den. 93 S.O. 2145, 411 
UR 965, 36 L.EA2d 686. 

Cal.—People v. Dilworth, 78 CalRptr. 817,274 C.A.2d 
27, cert den. 90 S.Ct 1148, 397 U.S. 1001, 25 
LEd.2d 411. 

Ill.—People v. Jendrzejak, 240 N.E2d 239, 98 HI. 
App^d 313. 

Ind.—Perkins v. State, 392 N.E2d 490, 181 IndApp. 
461. 

Mo.—State v. Cox, App. 508 $.W.2d 716. 

N.Y.—People on Complaint of Astarita v. Bardift, 412 
N.YR2d 991, 97 Misc.2d 994. 

N.G—State v. Jensen, 221 S.E2d 717, 28 N.CApp., 
436. 

Proof of corpus delicti 

Cal.—Ureta v. Superior Court In and For Monterey 
County, 18 CalRptr. 873, 199 CA2d 671 
Ga.—Bridges v. State, 271 SE2d 25, 155 GaApp. 369. 
Corroboration held sufficient 
D.C—Hicks v. UR, CA. 382 F.2d 158, 127 U.S.App. 

D. C 209. 

Ga.—Stephens v. State, 193 SE2d 870, 127 GaApp. 
416. 

4436. UR—Landsdown v. UR, C.A.La., 348 Fid 
405. 
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Mich.—People v, Goodwin, 199 N.Wld 552, 40 Mich 
App. 709 

44.50, Conn.—State v. Speziale, Ctr.A.D., 174 A.2d 
459, 22 Conn.Sup. 443, 1 Conn.Cir. 83 
Fla.—Hodges v. State, 176 So.2d 91, conf. to, App, 176 
Sold 604. 

Hawaii—State v. Hale, 367 P.2d 81, 45 Haw. 269 
W.Va.—Sute v Holland, 143 S.Eld 148, 149 W.Va. 
731. 

Admission as evidence of corpus delecti 
Miss.—McCraw v. State, 260 Sold 457 
45. UR—Smith v. State of Tex., C.A.Tex., 329 F.2d 
498—Bishop v. Wainwright, CAFla., 511 F2d 
664, cert. den. 96 S.Ct. 2186, 425 U.S. 980, 48 
LEd.2d 806. 

Ala.—Zeigler v. State, Cr, 294 So.2d 468, 52 Ala-App. 
501, cert, quashed 294 So.2d 471, 292 Ala. 762— 
Mackey v. State, Cr., 314 So.2d 116, 55 Ala.App. 
197, wnt den. 314 Sold 123, 294 Ala. 764. 
Ariz.—State v. Navarro, 367 P.2d 227, 90 Ariz. 185, 91 
A.L.R.2d 586—State v. Jones, 388 P.2d 806, 95 
Ariz. 230. 

State v. Farrell, 399 P.2d 915, 1 Ariz.App, 112. 
Cal.—People v. Obie, 116 CalRptr. 283, 41 CA3d 
744—People v. Ramirez, 153 Cal.Rptr. 789, 91 
C.A.3d 132. 

Colo.—People v. Maestas, 508 P.2d 782, 181 Colo. 180. 
Fla.—Mikita v. State, App., 171 So.2d 61—Pickett v. 
State, App., 202 So.2d 203. 

Ind.—Fulmer v. State, 230 N.E2d 307, 249 Ind. 261- 
Walker v. State, 233 N.E.2d 483, 249 Ind. 551. 
Kan.—State v. Pyle, 532 P.2d 1309, 216 Kan. 423. 
Me.—State v. Price, 406 A2d 883. 

Md.—Miller v. State, 247 A.2d 530, 251 Md. 362, vac. 
in part on oth. grds. 92 S.Ct. 2851, 408 U.S. 934,33 
L.Ed.2d-747, reh. den. 93 S.a. 87, 409 U.S. 900, 34 
LEd.2d 161. 

Mich.—People v. Barron, 163 N.W.2d 219, 381 Mich. 
421. 

People v. Jackson, 135 N.W.2d 557. 1 Mkh.App. 
207. 

Mo.—State v. Chanty, App., 587 S.W.2d 350. 

Nev.—State v. Billings, 436 P.2d 212, 84 Nev. 55- 
Hicks v. Sheriff, dark County, 464 P.2d 462, 86 
Nev. 67. 

N.Y.—People v. Lund, 223 N.YR2d 49, 15 A.D.2d 
582-People v. Greenwood, 246 N.Y.S.2d 880, 20 
A.D.2d 271 

Ohio-State v. Black, 376 N.E2d 948, 54 Ohio Su2d 
304, 8 0.0.3d 296. 

Old.—Crawford v. State, Cr., 370 P.2d 578. 

Pa.—Com. v. Frazier, 191 A2d 369, 411 Pa. 195- 
Com. v. Leslie, 227 A.2d 900, 424 Pa. 331-Com. 
v. Ware, 329 A2d 258, 459 Pa. 334. 

Com, v. Patterson, 372 A2d 1214,247 Pa^uper. 
527. 

R.I.—State v. Angell, 405 A2d 10, 122 R.I. 160. 
Wash.—State v. Hamrick, 576 P.2d 912, 19 Wash.App. 
417. 
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45.5. Mich.—People v. Lewis, 188 N.W.2d 107, 31 
MichApp. 433. 

45,10. Mo.—CJR dted In State v. Deyo, 358 
S.W.2d 816, 819. 

Pa.—Com. v. Steward, 397 A.2d 812, 263 Pa.Super. 
191. 

46. Cal.—People v. Scott, 1 CalRptr. 600, 176 CA.2d 
4S8, app. diam. and cert den. 81 S.Ct 245, 364 
U.S. 471, 5 LEd.2d 222, reh. den. 81 S .Ct. 462, 
364 U.S. 944, 5 LEd.2d 376, cert. den. 82 S,Ct. 
81, 368 UR 849, 7 L.Ed.2d 47—People v. Stone, 
15 CalRptr. 737, 195 CA2d 282. 

Fla,—Dartigo v. State, App., 243 So.2d 171. 

Pa,—Com. v. Schwartz, 233 A.2d 904, 210 Pa.$uper. 
360, affd. 248 A.2d 506, 432 Pa. 522, cert den. 90 
S.Ct. 2161, 398 U.S. 957, 26 LEd.2d 541. 

46.5. Cal.—People v, Jacobson, 46 CalRptr. 515,405 
P.2d 555, 63 C.2d 319, cert. den. 86 S.G. 1954, 
384 U.S. 1015, 16 EEd.2d 1036, reh. den. 87 S.Q. 
22, 385 UR 892, 17 L.Ed.2d 125. 
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People v Dorsey, 118 Cal.Rptr. 362, 43 C.A.3d 
953. 

Fla.—Jefferson v. State, 128 Sc.2d 132, 

Pa—Com % Gcrnmo, 1S8 A.2d 784, 200 PaRiper. 
160, cert. den. 84 SCt 136, 375 U.S. 865, II 
L.Ed.2(i 92. 

R.I -State v. Wheeler, 169 A 2d 7, 92 R.l. 389. 

Proof beyond a reasonable doubt is not required 
Cal.—People v Burnham, 15 CalRptr. 596, l94CA.2d 
836. 

Md.—Pierce v. State, 175 A.2d 743, 227 Md. 221. 
R.l.—State v. Jardine, 293 A.2d 901, 110 R.I. 49L 
Proof beyood a reasonable doubt required 
La—State v. Bray, 292 So.2d 697. 

Preponderance of evidence required 

Wyo.—Raigosa v. State, 562 P 2d 1009. 

46.10. Pa.—Com. v. Garrett, 222 A.2d 902, 423 Pa. 

8 . 

Evidence held sufficient, etc. 

U S.—Atkins v. U.S, CAWash., 307 F 2d 937—U.S. v. 

Rojas, C.A.Cal., 458 F.2d 1355. 

Anz.—State v. Padilla, 474 P.2d 821, 106 Anz. 230. 
Cal-People v. Davis. 69 Cal.Rptr. 849, 263 CA2d 
623, 

Conn.—State v. La Riviere, Cir.A.D., 173 A.2d 900, 22 
Conn.Sup. 385, 1 Conn.Cir. 47—State v, Fournier, 
Cir.A.D., 203 A.2d 245. 2 Coim.Gr. 588—State v. 
Caponigro, Cir.A.D,, 238 A.2d 434, 4 Conn.Or. 

603, certification den. 234 A.2d 449, 155 Conn. 
726. 

Fla.—Feldman v. State, App., 195 So.2d 242—Darrigo 
v. State, App., 243 So.2d 17 1. 

Idaho—State v Hall, 397 P.2d 261, 88 Idaho 117. 
Ind.—Fulmer v. State, 230 N.E.2d 307, 249 Ind. 261. 
Me.—State v. Grant, 284 A.2d 674—State v. Atkinson, 
325 A.2d 44 

Md.—Holland v. State, 224 A.2d 864, 244 Md. 671. 
Mich.—People v. Hannura, 107 N.W.2d 894, 362 Mich. 
660. 

People v. Davis, 192 N.W 2d 76, 34 MichApp. 
678, 

Mo,—State v. Thresher, 350 S.W.2d 1—State v. Worley, 
375 S.W.2d 44. 

State v. Ciareili, App., 366 S.W.2d 63—State v. 
Sledge, 471 S.W.2d 256. 

N.Y.—People v. Coleman, 247 N.Y.S.2d 240, 20 
A D.2d 267, affd. 200 NE2d 778, 14 N.Y.2d 898, 
252 N.Y.S.2d 95. 

Or.—State v. Dills, 416 P.2d 651, 244 Or. 188. 

Pa.—Com. v. Stoltzfus, 337 A.2d 873, 462 Pa. 43. 
R.I.—Sute v. Wheeler, 169 A.2d 7, 92 R.L 389-State 
v. Campbell, 187 A.2d 543, 95 R.I. 370, 6 AL 
R.3d 499. 

Evidence as to corpus delicti held insufficient, 
etc. 

N.Y.—People v. Eaton, 268 N.Y.$.2d 255, 25 A.D2d 
692. 
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46.15. Cal.—People v. Blalock, 98 CalRptr. 231, 20 
GA.3d 1078. 

Fla.—State v. Hodges, App., 169 $o.2d 361, decision 
quashed, Sup., 176 So.2d 91, conf. to 176 So.2d 

604. 

Kan.—Sute v. Pyle, 532 P.2d 1309, 216 Kan. 423. 
Mich.—People v. Davis, 192 N.W.2d 76, 34 MichApp. 
678. 

R.I.—State v. Wheeler, 169 A.2d 7, 92 R.I. 389—State 
v. Mantia, 223 A2d 843, 101 R.L 367-State v. 
Angell, 405 A.2d 10, 122 R.L 160. 

Wash.—State v. Hamrick, 576 P.2d 912,19 WashApp. 
417. 

Circumstantial evidence 
Mkh.—People v. McNamee, 240 N.W.2d 758, 67 Mkh. 
App. 198. 

46J20. Cal.—People v. Spencer, 31 CalRptr. 782, 383 
P.2d 134, 60 C2d 64, cert. den. 84 S.Q, 1924,377 
U.S. 1007, 12 L.Ed.2d 1055. 
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People Miles, 77 Cal.Rptr. 89, 272 C.A.2d 

212 . 

N.Y.—People v. Greenwood, 246 N.Y.S.2d 880, 20 
A.D.2d 272. 

R,I.—State v. Wilbur, 339 A.2d 730, 115 R.I. 7. 
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46.25. Ariz.—State v. Jones, 388 P,2d 806, 95 Ariz 
230. 

Cal.—People v. Wheeldin, 81 Cal.Rptr. 270, 276 C.A,2d 
744—People v. De Pnest, 82 Cal.Rptr. 526, 2 
C.A.3d 423. 

Fla.—Drysdale v. State, App., 325 So.2d 80. 

Me.—State v. Lindsey, 400 A.2d 368. 

Mich—People v. Davis, 192 N.W,2d 76, 34 Mich.App. 
678—People v. Mumford, 230 N.W.2d 395, 60 
Mich.App. 279. 

N.Y—People v. Eaton, 268 N.Y.S.2d 255, 25 A.D.2d 
692. 

Pa.—Com, v. Stoltzfus, 337 A.2d 873, 462 Pa. 43. 
Wash—State v. Zuercher, 521 P.2d 1184, 11 Wash. 
App. 91—State v. Smith, 531 P.2d 843, 12 Wash. 
App. 720, affd. 559 P.2d 970, 88 Wash.2d 127, cert, 
den. 98 S.Ct. 226, 434 U.S. 876, 54 L.Ed.2d 155. 

46.30. U.S—U.S. v. Rodriguez, D.CTex., 195 
F.Supp. 513, affd., C.A., 292 F.2d 709. 

Ohio-State v. Twitty, 246 N.E.2d 556, 18 Ohio App.2d 
15. 

There is no requirement that there 
be prima facie showing of connection 
of particular defendant to crime before 
his admissions can be introduced in 
prosecution of multiple parties . 4631 

46.31. Cal—People v. Howk, 16 Cal.Rptr. 370, 365 
F.2d 426, 56 C.2d 687. 

46.35. Cal—People v. Bolinski, 67 Cal.Rptr. 347, 260 
C.A.2d 705. 

46.50. U.S.—Hodge v. U.S., C.A.Fla., 392 F.2d 552 
—Gladden v. Unsworth, C.A.Or., 396 F.2d 373— 
Reizenstein v. Sigler, CA.Neb., 428 F.2d 702. 

U.S. v. Contrades, D.GHawaii, 196 F.Supp. 803. 
Ariz.—State v. Farrell, 399 P.2d 915, 1 Ariz.App. 112. 
Cal—People v. Jones, 24 Cal.Rptr. 601, 207 C.A.2d 
415—People v. Scherr, 77 Cal.Rptr. 35, 272 C.A.2d 
165. 

Ill—People v. Yates, 382 N.E2d 421, 22 Ill.Dec. 101, 
65 IIl.App.3d 60. 

Iowa—State v. Canada, 212 N.W.2d 430. 

Mo—State v. Caffey, 457 S.W.2d 657. 

N.M—State v. Wise, App., 567 P.2d 970, 90 N.M. 659, 
cert, den, 569 P.2d 414, 91 N.M. 4. 

N.G—State v. Vickers, 163 S.E.2d 481, 274 N.C. 311. 
Ohio—State v. Carder, 210 N.E2d 714, 3 Ohio App.2d 
381, affd. 222 N.E2d 620, 9 Ohio St.2d 1. 

Pa.—Com. v. Hornberger, 270 A.2d 195, 441 Pa. 57. 
Wis—State v. Cartagena, 161 N.W.2d 392, 40 Wis.2d 
213. 

Evidence held sufficient, etc. 

Ark—Addington v. State, 616 S.W.2d 742, 2 Ark.App. 
7. 

(1) U.S—U.S. v. Boykin, GA.Pa., 398 F.2d 483, 
cert den. 89 S.Ct. 645, 393 U.S. 1032, 21 LEd.2d 575. 

U.S. v. Mendoza-Torres, D.GAriz., 285 F.Supp. 
629—U.S. v. Jackson, D.GConn., 287 F.Supp. 80. 

(2) To establish admissibility. 

Ala.—Bradley v. State, Cr„ 337 So.2d 47—'Williams v. 
State, Cr., 354 So.2d 829, cert. den. 354 So.2d 838, 
cert den. 98 S.CL 3100, 437 U.S. 908, 57 L.Ed.2d 
1139. 

Cal—People v. Charles, 57 CaLRptr. 745, 425 P.2d 
545, 66 G2d 330, cert. den. 88 S.CL 159, 390 U.S. 
872, 19 L.Ed.2d 153. 

Ga—Megar v. State, 241 S.R2d 447, 144 GaApp. 557. 
IU—People v. Wilson, 223 N.R2d 472, 79 Ill,App.2d 
200 , 

Kan.—State v. Bishop, 574 P.2d 1386, 223 Kan. 539. 
La.—State v. Thompson, 399 So.2d 1161, op. dissented 
400 So.2d 1080. 

Tex.—Horn v. State, Cr., 491 S.W.2d 170. 


Wash.—State v. Young, 574 P.2d 1171, 89 Wash.2d 
613, cert. den. 99 S G. 200, 439 U.S. 870, 58 
L.Ed.2d 182 

(3) Other matters. 

U.S—Williams v. U.S., C.A.Fla., 399 F.2d 666-U.S. v. 
Retolaza, C.A.Md., 398 F.2d 235, cert. den. 89 
S.Ct. 646, 393 U.S. 1032, 21 L.Ed.2d 576. 

Ala—Elliott v. State, Cr., 337 So.2d 158. 

D.C—Parman v. U.S., C.A., 399 F.2d 559, 130 U.S. 
App.D.C. 188, cert den. 89 S.Ct. 109, 393 U.S. 
858, 21 L.Ed.2d 126. 

Fla.—State v, Oyarzo, 274 So.2d 519. 

Ga—Stanley v. State, 241 $.E.2d 173, 240 Ga. 341, 
cert. den. 99 S.Ct. 218, 439 U.S. 882, 58 LEd.2d 
194. 

Ind.—Corbin v. State, 237 N E.2d 376, 250 Ind. 147— 
Yates v. State, 372 N.E.2d 461, 267 Ind. 604. 

Mass.—Com. v. Goulet, 372 N.E.2d 1288, 374 Mass. 
404. 

Mo.—State v. Mitchell, 620 S.W 2d 347. 

Mont.—State v. Smith, 523 P.2d 1395, 164 Mont 334. 

N.C—State v. Thompson, 279 S.E2d 125, 52 N.C App. 
629, review den., 281 S.E.2d 400, 303 N.C. 549. 

Pa—Com. v. May, 301 A2d 368, 451 Pa. 31. 

Tenn.—Owens v. State, Cr., 561 S.W.2d 167. 

Deemed trustworthy 

U.S—U.S. V. Kramer, CA.IIL, 355 F.2d 891, cert. gr. 
in part and den. in part 86 S.Ct. 1366, 384 U.S. 
100, 16 L.Ed.2d 396. 

Preliminary determination of admissibility 

Cal.—Saidi-Tabatabai v. Superior Court for Los Angeles 
County, 61 Cal.Rptr. 510, 253 C.A 2d 257—People 
v. Supenor Court for Los Angeles County, 79 
Cal.Rptr. 704, 275 C.A.2d 49. 

Ill—People v. King, 335 N.E2d 417, 61 I11.2d 326. 

Ky—Henderson v. Com., 507 S.W,2d 454. 

N.Y.—People v. Agnostopulos, 354 N.Y.S.2d 575, 77 
Misc.2d 668. 

Tex.—Evans v. State, Cr., 622 S.W.2d 866. 

Wash —State v. Mathes, 587 P.2d 609, 22 Wash.App. 
33. 

W.Va—State v. Staley, 253 S.E2d 66. 

Motion to suppress 

U.S—U.S. v. Satterfield, D.C.N.Y., 417 F.Supp. 303, 
affd., C.A., 578 F.2d 1370. 

Colo—People v. Maestas, 586 P.2d 4, 196 Colo. 245. 

Ind—Neice v. State, 421 N.E2d 1109. 

La.—State v. Bradford, 298 So.2d 781, app. dism. 95 
S.Ct. 1109, 420 U.S. 915, 43 L.Ed.2d 387. 

N.Y—People v. Gonzalez, 439 N.Y.S.2d 970, 109 
Misc.2d 448. 

Admission by silence 

U.S.—U.S. V. Moore, C.ACal., 522 F.2d 1068, cert. 

den. 96 S.Q. 775, 423 U.S. 1049, 46 L.Ed.2d 637. 

Time of objection to evidence 

Ark—DuBois v. State, 527 S.W.2d 595, 258 Ark. 459. 

Unusually reliable 

U.S.—Sellars v. Estelle, D.CTex., 450 F.Supp. 1262, 
affd. GA., 591 F.2d 1208, reh. den. 594 F.2d 863. 

47. US—US. v, Santana, C.A.N.Y., 503 F.2d 710, 
cert. den. 95 S.Ct 632, 419 U.S. 1053, 42 L.Ed.2d 
649, cert. den. 95 S.Ct. 1352, 420 U.S. 963, 43 
LEd.2d 439, cert. den. 95 S.Ct. 1450, 420 U.S. 
1006, 43 LEd.2d 764. 

Ala—Bailey v. State, 123 So.2d 304, 41 Ala.App. 39, 
cert. den. 123 So.2d 310, 271 Ala 696. 

Alaska—Stobaugh v. State, 614 P.2d 767. 

Cal—People v. Mayo, 15 Cal.Rptr. 366, 194 GA2d 
527—People v. Watson, 18 Cal.Rptr. 234, 198 
CA.2d 707—People v. Beach, 28 Cal.Rptr. 62, 212 
C.A.2d 486. 

Colo—People v. Forbes, 524 P.2d 1377, 185 Colo. 410. 

D.C—Dyas v. U.S., App., 376 A.2d 827, cert. den. 98 
S.Ct. 529, 434 U.S, 973, 54 LEd.2d 464. 

Ga—Purser v. State, 122 S.E2d 749, 104 GaApp. 728. 

Ill—People v. Nettles, 178 N.E2d 361, 23 111.24 306, 
cert. den. 82 S.Ct, 939,369 U.S. 853, 8 L.Ed.2d 12, 
People v. Gross, 232 N.E2d 54, 87 Ill.App.2d 
300. 

Ind—Allred v. State, 205 N.E2d 826, 246 Ind, 359. 
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La.—State v. Davis, 380 So.2d 607. 

Me.—State'v. Price, 406 A.2d 883, 

Md—Boone v. State, 233 A.2d 476, 2 Md.App, 80- 
Long v. State, 254 A.2d 707, 7 Md.App. 256. 
Mass.—Com. v. Smith, 172 N.E2d 597, 342 Masa 
180—Com. v Lepore, 207 N.E2d 26, 349 Masa 
121—Com. v. Fancy, 207 N.E2d 276, 349 Mass. 
196 

Mich—People v. Neal, 155 N.W.2d 239, 8 Mich.App. 
586-People v. Stockwell, 217 N.W.2d 413, 52 
Mich App. 394. 

Mo.—State v. Stevens, 467 S.W.2d 10, 50 A.L.R.3d 96, 
cert. den. 92 S.Ct. 531, 404 U.S. 994, 30 L.Ed.2d 
546. 

N.M.—State v. Buchanan, 412 P.2d 565, 76 N.M. 141. 
N.Y—People v. Utley, 353 N.Y.S.2d 301, 77 Misc.2d 
86 . 

N.C—State v. Walker, 145 S.E.2d 833, 266 N.C 269. 
State v. Ratchford, 201 S.E2d 530, 20 N C.App. 
427, cert. den. 206 S.E2d 865, 285 N.C. 594. 
Or.—State v. Hetland, 570 P.2d 1201, 31 OrApp. 529, 
cert. den. 98 S.Ct 2244, 436 U.S. 909, 56 L.Ed.2d 
408. 

Pa.—Com. v. Johnson, 305 A.2d 5, 452 Pa. 130—Com. 

v. Rogers, 344 A.2d 892, 463 Pa. 399. 

S.D—State v. Miller, 248 N.W.2d 874. 

Wash.—State v. Smith, 434 P.2d 5, 72 Wash.2d 479- 
State v. Basford, 457 P2d 1010, 76 Wash.2d 522. 

Voir dire 

Cal—People v. Wozniak, 45 Cal.Rptr. 222, 235 C.A.2d 
243. 

Psychiatric examination 

Fla.—Parkin v. State, 238 So.2d 817, cert. den. 91 S.Ct. 
1189, 401 U.S. 974, 28 L.Ed.2d 322. 

Waiver of technical objection 

Mont.—State v. Dunn, 472 P.2d 288, 155 Mont. 319. 
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48. U.S—U.S. v. Terrell, D.C.N.Y., 390 F.Supp 371. 
Ala.—Oliver v. State, Cr.App., 399 So.2d 941. 

Cal—People v. Lopez, 61 CaLRptr. 605, 253 GA.2d 

377. 

Ill—People v. Keating, 270 N.E2d 164, 2 IU.App.2d 
884, op. supp. 274 N.E2d 362, 2 Hl.App.3d 884, 
op. supp. 276 N.E2d 350, 2 Ill.App.2d 884. 
Mass.—Com. v. Savffle, 233 N.E2d 9, 353 Mass. 458. 
Com. v. Delgado, 315 N.E2d 893, 2 MassApp. 
865, affd. in part, vac. in part. Sup., 326 N.E2d 
716, 367 Mass. 432. 

Miss.—Brown v. State, 293 So.2d 425, cert, den., 95 
S.Ct. 319, 419 U.S. 1001] 42 L.Ed.2d 276. 

Mo.—State v. Reese, 457 S.W.2d 713, app. after remand 
481 S.W.2d 497. 

Defendant’s interpretation not binding on trier 
of facts 

Md—Harriday v. State, 182 A.2d 40, 228 Md. 593. 

49. U.S.—U.S. v. Spock, GA.Mass., 416 F.2d 165. 

U.S. v. Danser, D.GMass.,’26 F.R.D. 580. 
Mo.—State v. Reese, 457 S.W.2d 713, app. after remand 
481 S.W.2d 497. 

N.H—State v. Breest, 367 A.2d 1320, 116 N.H. 734. 
NJ.—State v. Callaghan, 196 A.2d 245, 81 NJ.Super. 
518. 

N.Y—People v. Koenig, 228 N.Y.S.2d 1012, 34 
Misc.2d 711. 

Intoxication 

(2) Other matters. 

Cal—People v. Curry, 13 CaLRptr. 596, 192 C.A2d 
664. 

Utah-State v. Knoefler, 563 P,2d 175. 

Defendant under influence of narcotics 
Cal—People v. Sanchez, 12 CaLRptr. 906, 191 C.A.2d 
*■ 783. 

An admission of perpetration of an 
act is not the equivalent of an adjudica¬ 
tion that the act constituted a crime . 49 ’ 5 
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49.5. Or.—State v. Burr, 525 P.2d 1067, 18 Or.App. 
494. 

An accused cannot use a stipulation 
or admission to preclude the state’s 
right to offer evidence. 4910 

49.10. Ma—State v. Mullen, App., 528 S.W.2d 517. 

50. U.S.—U.S. v. Delay, C.A.Mo., 500 F.2d 1360. 
Cal.— People v. Gould, 7 CalRptr. 273, 354 P.2d 865, 

54 C.2d 621. 

People v. Birch, 12 CalRptr. 122, 190 C.A.2d 
647—People v. Hanson, 17 Cal.Rptr. 334, 197 
GA.2d 658—People v. Calderon, 23 CalRptr. 62, 
205 C.A.2d 566—People v. Kerry, 57 Cal.Rptr. 
289, 249 C.A.2d 246, cert. den. 88 S.Ct 251, 389 
U.S. 916, 19 L.Ed.2d 269. 

D.C.—Reed v. - District of Columbia, App., 226 A.2d 
581. 

Wash.— State v. Dodd, 505 P.2d 830, 8 Wash-App. 269. 
50.5. U.S.—U.S. v. Dixon, CA.Cal., 538 F.2d 812, 
cert den. 97 S.Ct. 383, 429 U.S. 959, 50 LEd.2d 
326. 

Cal.—People v. Azevedo, 32 CalRptr. 748, 218 C.A.2d 
483. 

Md.—Davis v. State, 232 A.2d 535, 1 McLApp. 581. 
Neb.—Wilson v. State, 103 N.W.2d 258, 170 Neb. 494, 
cert. den. 81 S.Ct 178, 364 U.S. 887, 5 L.Ed.2d 
108. 

N.M.—State v. Paris, 414 P.2d 512, 76 N.M. 291. 
Utah—State v. Knoefler, 563 P.2d 175. 

Failure to prove 

Ala.—Whiddon v. State, Cr., 299 So.2d 326, 53 Ala. 
App. 280. 

50.10. Iowa—State v. Kaufman, 265 N.W.2d 610. 
Miss.—Bryd v. State, 228 So.2d 874. 

N.Y.—People v. Castro, 356 N.Y.S.2d 49, 44 A.D.2d 
808. 

51. Mich.—People v. Meyer, 208 N.W.2d 230, 46 
MichApp. 357. 

Admission of complicity in murder as d a m ag in g 
as admission of firing of fatal shot 

U.S.—Escobedo v. State of III., Ill, 84 S.Ct. 1758, 378 
U.S. 478, 12 L.Ed.2d 977. 

52. U.S.—U.S. v. Lewis, D.C.N.Y., 270 F.Supp. 807, 
affd., GA., 392 F.2d 377, cert. den. 89 S.Ct. 212, 
393 U.S. 891, 21 L.Ed.2d 170, reh. den. 89 S.Ct 
381, 393 U.S. 956, 21 LEd-2d 370. 

Colo.—Leick v. People, 322 P.2d 674, 136 Colo. 535, 
cert den. 78 S.G. 1363, 357 U.S. 922, 2 L.Ed.2d 
1366. 

Ga.—Pierce v. State, 204 S.E2d 159, 231 Ga. 731. 
Ill—People v. Walker, 309 N.E.2d 716, 18 Ill.App.3d 
351. 

Ind.—Schmidt v. State, 265 N.E.2d 219, 255 Ind. 443, 
reh. den. 267 N.EOd 554, 256 Ind. 218. 

Mich.—People v. Beebe, 245 N.W.2d 547, 70 Mich. 
App. 154. 

NJ.—State v. Gleitsmann, 161 A.2d 747, 62 NJ.Super. 
15. 

N.Y.—People v. Brady, 264 N.Y.S.2d 361, 16 N.Y.2d 
186, 211 N.E.2d 815. 

People v. Fox, 229 N.YA2d 344, 34 Misc.2d 
830. 

Okl.—Miller v. State, Cr., 503 P.2d 886. 

Piu—Com. v. Roots, 306 A.2d 873, 452 Pa. 535. 

Com. v. Staino, 204 A.2d 664, 204 PsuSuper. 319. 
Tex.—Patterson v. State, Cr., 487 S.W.2d 737. 

Va.—Warlick v. Com., 208 S.E.2d 746, 215 Va. 263. 
515. U.S.—U.S. v. Teasley, CA-Ind., 408 F.2d 1012, 
cert den. 90 S.Ct. 161, 396 U.S. 880, 24 LEd.2d 
139. 

Cal—People v. Blalock, 47 Cal.Rptr. 604, 238 GA.2d 
209. 

pa.—Com. v. Meehan, 182 A.2d 211 198 Pa.Super. 
558. tevd. on oth. grds. 187 A2d 579,409 Pa. 616. 
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52.10. Md.—Weaver v. State, 174 A.2d 76, 226 Md. 
431. 


Mo.—State v. Feger, 340 S.W.2d 716. 

N.C.—State v. Todd, 23 S.R2d 47. 222 N.C. 346-State 
v. Coffey, 44 S.R2d 886, 228 N.C. 119—State v. 
Brady, 75 S.E2d 791, 237 N.C. 675-State v. 
Wilson, 141 S.E.2d 801, 264 N.C. 373. 

52.15. Cal.—People v. Salazar, 141 Cal.Rptr. 753, 74 
C.A.3d 875. 

Kan.—State v. Wilson, 523 P,2d 337, 215 Kan. 28. 
Md.—Weaver v. State, 174 A.2d 76, 226 Md. 431. 
Tex.—Vaughn v. State, 343 S.W.2d 705, 171 Tex.CrR. 

1. 

Self-serving statement held not conclusive 

U.S.-U.S. v. Biggerstaff, C.A.N.C., 383 F.2d 675. 

52.20. U.S.-U $. v. Marshall, GA.N.Y., 427 F.2d 
434. 

I1L—People v. Warren, 210 N.K2d 507, 33 IlL2d 168. 
Mo.—State v. Elgin, 391 S.W.2d 341. 

State v. Dodson, App., 496 S.W.2d 272. 

N.Y.—People v. Dlugash, 363 N.R2d 1155, 41 N.Y.2d 
725, 395 N.Y.SJd 419, on remand 398 N.Y.S.2d 
560, 59 A.D.2d 745. 

Tex.—Longoria v. State, Cr., 507 S.W.2d 753. 

Rule applicable to court 
Md.—Allen v. State, 237 A.2d 90, 2 Md.App. 740. 
52.25. m.-People v. Warren, 210 N.E,2d 507, 33 
1112d 168. 

Wash.—State v. Hermes, 426 P.2d 494, 71 Wash.2d 56. 

53. N.M.-State v. Butler, 34 P.2d 1100, 38 N.M. 
453. 

54. U.S.—Fitts v. U.S., C.A.C 0 I 0 ., 284 F,2d 108. 

Cal.—People v. Lane, 16 Cal.Rptr. 801, 366 P.2d 57, 56 

C.2d 773. 

Ill—People v. Warren, 210 N.R2d 507, 33 Ill2d 168. 
People v. Haley, 247 N.E.2d 52, 108 Dl.App.2d 
89. 

Kan.—State v. Johnson, 532 P.2d 1325, 216 Kan. 445. 
Mo.—State v. Townes, App., 522 S.W.2d 22. 

55. N.C.—State v. Mangum, 96 S.R2d 39, 245 N.G 
323-State v. Atwood, 108 S.R2d 219, 250 N.G 
141—State v* Rogers, 114 S.E.2d 355, 252 N.G 
499. 

56. U.S.—U.S. v. Newsom, C.A.La., 493 F.2d 439. 
Cal.—People v. Wozniak, 45 Cal.Rptr. 222, 235 C.A2d 

243. 

Admission by one as not estopping another to 
prove fact 

Kan.—State v. Johnson, 532 P.2d 1325, 216 Kan. 445. 
Mich.—People v. Mauch, 179 N.W.2d 184, 23 Mich. 
App. 723. 

Okl.—Pate v. State, Cr., 361 P.2d 1086. 

Rebuttal testimony 

Ill.—People v. Bell 326 N.R2d 507, 27 IU.App.3d 171. 
Standing to contest statement 
Fla.—Cook v. State, App., 353 So.2d 911. 

57, Cal.—People v. Marler, 18 Cal.Rptr. 923, 199 
GA.2d Supp. 889. 

ID.—People v. Boswell, 312 N.R2d 17, 19 IlLApp,3d 
619. 

§ 731. -Admissions Received 

over Telephone or Detecta- 
phone 

59. Minn_State v. Johnson, 256 N.W.2d 280. 

N.C—State v, Harrelson, 144 S.E2d 650, 265 N.G 
589—State v. Branch, 220 SA2d 495, 288 N.G 
514, cert den. 97 S.a 2971, 433 U.S. 907, 53 
LEd.2d 1091. 

S.D.—GJA cited Is State v. Thibodeau, 233 N.W.2d 
326, 329, 89 S.D. 404, 

Held not interrogation without benefit of coun¬ 
sel 

• U.S.—Rogers v. U.S., GA.OU., 369 F.2d 944, cert. den. 

87 S.CL 2125, 388 U.S. 922, 18 L,Ed,2d 1371, reh. 
den. 88 S.a 20, 389 UA 890, 19 LEd.2d 205- 
U.S. v. DiLorenzo, CAN.Y., 429 F.2d 216, cert, 
den. 91 S.a 1609, 402 U.S. 95a 29 LEd.2d 120. 
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Defendant’s admission as to telephone conversa¬ 
tion 

III—People v. Savage, 228 N.E2d 215, 84 IllApp.2d 
73 

Admission by silence 

Mass.—Com. v. Murphy, 254 N.E.2d 895, 356 Maas. 
604. 

Miranda warnings not required 

Vt—State v. Lacaillade, 303 A.2d 131, 131 Vl 161, 

Voluntariness hearing unnecessary 

Mich,—People v. Drielick, 224 N.W,2d 712, 56 Mich. 
App. 664, affd. 255 N.W.2d 619, 400 Mich. 559, 
cert. den. 98 S.Ct. 893, 434 U.S. 1047, 54 L.Ed.2d 
798. 

Subsequent to indictment 

U.S.—U.S. V. DiZenzo, GA.Md., 500 F.2d 263. 
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62. CaL—People v. Ragen, 68 Cal.Rptr. 700, 262 
GA.2d 392, cert. den. 89 S.CL 489, 393 U.S. 1000, 
21 LEd.2d 465. 

62A Pa.—Com. v. Kie&ber, 26 D. & G2d 451, 11 
Bucks 215, affd. 179 A.2d 262, 197 PaAuper. 298, 
cert den. 83 SLCt 137, 371 U.S. 870, 9 LEd2d 
108. 

62.10. UA—Hurst v. U.S., C.A.Ga., 370 F.2d 161, 
cert. den. 87 S.Ct 1687, 387 U.S. 9W, 18 LEd.2d 
628—U.S, ex rd. Molinas v. Mancusi, GA.N.Y., 
370 F.2d 601, cert. den. 87 SLCt. 1285, 386 UA 
984, 18 LEd.2d 232. 

Cal.—People v. Curry, 13 CalRptr. 596, 192 GA.2d 
664—People v. Root 55 Cal.Rptr. 89, 246 C.A.2d 
600—People v. Hobensee, 59 CalRptr. 234, 251 
GA.2d 193. 

Ind.—Duncanson v. State, 391 N.E.2d 1157, 181 Ind. 
App. 370. 

Iowa—GJA cited in State v. Williams, 256 N.W.2d 
207, 208. 

La.—State v. Cloud, 166 So.2d 263, 246 La. 658. 

Tena—Clariday v. State, Or., 552 S.W.2d 759. 

Wyo.—Fitzgerald v. State, 601 P.2d 1015. 

Proper foundation established 

Ala.—Fleming v. State, Cr., 329 So.2d 616, 57 Ala.App. 
556. 

Cal.—People v. Spencer, 31 Cal.Rptr. 782, 383 P.2d 
134, 60 G2d 64, cert den. 84 SLCt. 1924, 377 UA 
1007, 12 L.Ed.2d 1055. 

Accused unaware statement being recorded 

Cal—People v. Atchley, 346 P.2d 764, 53 G2d 16a 
cert gr. 80 S.Q. 1081, 362 UA 987, 4 LEd.2d 
1021, cert, dism. 81 S.Q. 1051, 366 UA 207, 6 
UEd.2d 233. 

People v. Caravella, 85 CaLRptr. 576, 5 CA.3d 
931. 

Voir dire examination 

Cal.—People v. Ragen, 68 CalRptr. 700, 262 GA.2d 
392, cert den. 89 S.CL 489, 393 U.S. 100a 21 
LEd.2d 465. 

§ 732 . -Voluntary Character 

63. U.S.-U.S. v. Kwitek, CAWis., 467 F.2d 1222, 
cert. den. 93 S.CL 702, 409 UA 1079, 34 LEdJd 
668 . 

Ala,—Carroll v. Sate, Cr.App., 370 Sold 749, writ 
den. Sup., 370 So.2d 761. 

Alaska—Loveless v. Sate, 592 PJtd 1206, App, after 
remand, App. 634 P.2d 941. 

Ga.—Grant v. Sate, 206 S.E2d 709, 131 G«.App. 759. 

Md.—Carder v. State, 248 A.2d 495, 5 Md.App. 531. 

Minn.—OJA dad In Sate v. Taylor, 133 N.WJd 828, 
831, 270 Minn. 333. 

N.C.—Matter of Weaver, 258 $.E2d 492, 43 N.GApp. 

222 . 

Tenn.—Harris v. Sate, 399 S.W.2d 749, 217 Tenst 582. 

Due process danse 

(3) Effect of due process clause see Const.Law $ 589. 
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In Arizona 

(I) Ariz.—State v. Robinson, 360 P.2d 474, 89 Ariz. 
224—State v McCilbry, 392 P.2d 297, 96 Ariz. 84. 

(4) It has been held that statements, exculpatory or 
otherwise, and admissions against interest produced by 
police practices barred by constitution are subject to 
exclusion. 

Ariz.—State v. Gallagher, 396 P.2d 241, 97 Ariz. 1. 
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633. U.S.—Estelle v. Smith, Tex., 101 S.Ct. 1866, 
431 U.S. 434, 68 L.Ed.2d 339. 

U.S. v. Albright, GA.W.Va., 388 F.2d 719— 
Hodge v. U.S., C.A.Fla., 392 F2d 552-Cohen v. 
U.S., C.A.Mo., 405 F.2d 34, cert. den. 89 S.Ct. 
1274, 394 U.S. 943, 22 L.Ed.2d 478—U.S. v. Jen¬ 
kins, C.A.lnd., 440 F.2d 574. 

Ala.—Cofield v. State, 136 So.2d 897, 41 Ala.App. 469, 
cert, den., Sup., 136 So.2d 904, 273 Ala 706, cert, 
den. 82 S.Ct 1602, 370 U.S. 952, 8 L.Ed.2d 818. 
Ariz.—State v. Curtis, 455 P.2d 988, 10 Ariz.App. 38. 
Ark.— CJS. cited in State v. Cabrera, 560 P.2d 417, 
420, 114 Ariz. 233. 

Cal.—People v. Manriquez, 42 CalRptr. 157, 231 
C.A.2d 725—People v. Barry, 46 Cal.Rptr. 727, 
237 CA.2d 154, cert. den. 87 S.Q. 1382, 386 U.S. 
1024, 18 LEd.2d 464. 

Colo.—Gelfand v. People, 586 P.2d 1331, 196 Colo. 
487. 

People v. Lowe, 565 P.2d 1352, 39 Colo.App. 
312. 

Conn.—State v. Hassett, 230 A.2d 553, 155 Conn. 
225—Walters v. Warden of Conn. State Prison, 232 
A.2d 112, 155 Conn. 316. 

Fla.—Peak v. State, App., 342 So.2d 98. 

Ga.—Moore v. State, 152 S.E2d 570, 222 Ga. 748. 
Bryant v. State, 207 S.E.2d 671, 132 Ga.App. 
186. 

Ill—People v. Powell, 327 N.E2d 111, 27 HI.App.3d 
662—People v. McLain, 337 N.E.2d 82, 32 Ill.App. 
998. 

Ind.—Parker v. State, 372 N.E2d 1178, 267 Ind. 660. 
Iowa—State v. McClain, 125 N.W.2d 764, 256 Iowa 
175, 4 A.L.R.3d 134. 

Kan,—State v. Jones, 422 P.2d 888, 198 Kan. 30—State 
v. Roberts, 574 P.2d 164, 223 Kan. 49, disapprov¬ 
ing State v. Osbey, 213 Kan. 574, ,517 P.2d 141. 
La.—State v. Boyd, 359 So.2d 931. 

Me.—Moffett v. City of Portland, 400 A.2d 340. 

Md.—Stewart v. State, 193 A.2d 40, 232 Md. 318, cert, 
den. 84 S.Ct. 497, 375 U.S. 977, 11 L.Ed.2d 422— 
Gill v. State, 289 A.2d 575, 265 Md. 350. 

Keller v. State, 236 A.2d 313, 2 Md.App. 623. 
Mass.—Cbm. v. Stroud, 376 N.E2d 849, 375 Mass. 265. 
Mich.—People v. Robinson, 194 N.W.2d 709, 386 Mich. 
551, app. after remand 210 N.W.2d 372, 48 Mich. 
App. 253. 

People v. Ford, 228 N.W.2d 533, 59 MichApp. 
35. 

Mont.—State v. Zachmeier, 441 P.2d 737, 151 Mont 
256, app. after remand 453 P.2d 783, 153 Mont. 
64-State v. Warwick, 494 P.2d 627, 158 Mont. 
531. 

Nev.—Schaumberg v. State, 432 P.2d 500, 83 Nev. 372. 
N.H.—State v. Hamson, 191 A.2d 89, 104 N.H. 526. 
NJ.—State v. Moore, 370 A.2d 531, 147 NJ.Super. 47. 
N.M.—State v. Lucero, 372 P.2d 837, 70 N.M. 268. 

State v. Fagan, App., 435 P.2d 771,78 N.M. 618. 
N.Y.—People v. Barnes, 443 N.Y.S.2d 68, 84 A.D.2d 
501. 

People v. Tibbs, 367 N.Y.S.2d 886, 82 Mjsc^d 7. 
N.C.—State v. Williford, 169 S.E2d 851, 275 N.C. 
575—State v. Hudson, 187 SE2d 756, 281 N.C 
100, cert, den 94 S.Ct. 920, 414 U.S. 1160, 39 
L.Ed.2d 112. 

State v. Dennis, 172 S.E2d 103, 7 N.CApp. 390. 
Ohio—State v. Gresham, 227 N.E2d 248, 10 Ohio 
App2d 199. 

OkL-CJA died in Brown v. State, Cr., 384 P.2d 
54—Payne v. State, Cr., 403 P.2d 791—Buchanan 
v. State, Cr., 483 P.2d 1180. 

Or.—State v. Atkins, 446 P.2d 660, 251 Or. 485. 


Pa.—Com. v. Anderson, 222 A.2d 495, 208 Pa,Super. 
323. 

S.C.—State v. Thomas, 151 SE.2d 855, 248 S.C. 573. 
S.D.—State v. Hinz, 103 N.W.2d 656, 78 S.D. 442- 
State v Thundershield, 160 N.W.2d 408, 83 S.D., 
414 

Wash—McNear v. Rhay, 398 P.2d 732, 65 Wash.2d 
530. 

State v. Porter, 488 P.2d 773, 5 Wash.App. 460. 
Wis.—State v. Cartagena, 161 N.W.2d 392, 40 Wis.2d 
213-State v. Harrell, 162 N.W.2d 590, 40 Wis.2d 
536, cert. den. 89 S.Ct. 1484, 394 U.S. 992, 22 
L.Ed.2d 768. 

W.Va.—State v. Vance, 250 S.E 2d 146,162 W.Va. 467. 
Coerced statement is not admissible for any 
purpose 

Md.—Kidd v. State, 366 A.2d 761, 33 Md.App. 445, 
affd. 375 A.2d 1105, 281 Md. 32, cert den. 98 S.Ct. 
646, 434 U.S. 1002, 54 L Ed.2d 498. 

Okl.—Brown v. State, Cr., 384 P.2d 54. 

In California 

(1) Cal.—People v. Haydel, 115 Cal.Rptr. 394, 524 
P.2d 866, 12 C.3d 190. 

(2) Cal.—People v. Atchley, 346 P.2d 764, 53 C.2d 
160, cert. gr. 80 S.Ct. 1081, 362 U.S. 987, 4 LEd.2d 
1021, cert. dism. 81 S.Ct. 1051, 366 U.S. 207, 6 LEd.2d 
233. 

(7) Other statements. 

Cal.—People v. Eli, 56 Cal.Rptr. 916, 424 P.2d 356, 66 
C.2d 63, cert. den. 87 S.Ct. 136, 389 U.S. 888, 19 
L.Ed.2d 188. 

Statement partly exculpatory and partly incrim¬ 
inatory 

Md.—Green v. State, 203 A.2d 870, 236 Md. 334. 
Compliance with Miranda immaterial 
U.S.—Coyote v. U S., C.A.N.M., 380 F.2d 305, cert 
den. 88 SCt. 489, 389 U.S. 992, 19 L.Ed.2d 484- 
U.S. v. Jaskiewicz, C.A.Pa., 433 F.2d 415, cert, 
den. 91 S.Ct. 582, 400 U.S. 1021, 27 L.Ed.2d 632. 
Colo.—People v. Parada, 533 P.2d 1121,188 Colo. 230. 
Purpose of notice « 

U.S.—U.S. ex rel. Tirado v. Bombard, D.C.N.Y., 423 
F.Supp. 1245. 

Fourth amendment not applicable 

N.Y.—People v. Jones, 402 N.Y.S.2d 28, 61 A.D.2d 
264, affd. 393 N.E2d 443, 47 N.Y.2d 528, 419 
N.Y.S.2d 447. 

63.10. U.S.—U.S. ex rel. Staino v. Brterly, D.C.Pa., 
269 F.Supp. 753, affd., C.A., 387 F.2d 597. 
Colo.—People v. Lee, 630 P.2d 583, cert den. 102 S.Ct. 

1036, 454 U.S. 1162, 71 L.Ed.2d 318. 

Fla.—Pickett v. State, App., 202 So.2d 203. 

Ga.—Massey v. State, 253 S.K2d 196, 243 Ga. 228. 
m—People v. Jones, 383 N.E2d 239, 22 IlLDec. 763, 
65 HI.App.3d 1033. 

Kan.—State v. Phinis, 430 P.2d 251, 199 Kan. 471 
Ky.—Murtaugh v. Com., 579 S.W.2d 619. 

La.—Stat^v. Froge, 204 So.2d 287, 251 La. 283, cert. 

den. 88 S.Ct 1806, 391 U.S. 912, 20 L.Ed.2d 652. 
Me.—State v. Warner, 237 A.2d 150. 

Md.—Boone v. State, 233 A.2d 476, 2 Md.App. 80. 
Ma-State v. Damico, 513-S.W.2d 351. 

Mont.—State v. Lucero, 445 P.2d 731, 151 Mont. 531. 
Nev.—Paulette v. State, 545 P.2d 205, 92 Nev. 71. 
N.M.—State v. Austin, App., 577 P.2d 894, 91 N.M. 
586. 

N.Y.—People v. Cardona, 360 N.E2d 1306, 41 N.Y.2d 
333, 392 N.Y.S^d 606. 

N.C.—State v. Hunter, 254 S.E2d 521, 297 N.C 272. 
Wash.—State v. Huston, 428 P.2d 547, 71 Wash-2d 226. 
Wyo.—Hernandez v. State, 577 P.2d 643. App. after 
remand 587 P.2d 1094—Hernandez v. State, 587 
P.2d 1094. 

Evidence held inadmissible 

Ga.—Manor v. State, 157 S.E2d 431,223 Ga. 594, app. 
after remand 170 S.E2d 290, 225 Ga. 538, vac. in 
part on oth. grds. 92 S.Ct. 2856, 408 U.S. 935, 33 
L.Ed.2d 750, reh. den. 93 S.Ct. $9,409 U.S. 897, 34 


L.Ed.2d 163, on remand 194 S.E2d 410, 229 Ga. 
731. 

Hearing unnecessary 

Ariz.—State v. Vandeveer, 533 P.2d 91, 23 Ariz.App. 
331. 

Kan.—State v. Martinez, 575 P.2d 30, 223 Kan. 536. 
Mont.—State v Hallam, 575 P.2d 55, 175 Mont. 492. 
Denno hearing necessary 
Ark—Russey v. State, 519 S.W.2d 751, 257 Ark. 570. 
Voir dire necessary 

W.Va.—State v. Smith, 212 S.E2d 759, 158 W.Va. 663. 
Rasmussen hearing 

Minn.—State v. Rainey, 226 N.W.2d 919, 303 Minn. 
550. 

Hearing required 

N.Y.—People v. Weaver, 406 N.E2d 1335, 49 N.Y.2d 
1012, 429 N.Y.S.2d 399. 

64. U.S.—U S. v. Tafoya, C.A.N.M., 459 F.2d 424— 
Iverson v. State of N.D., C.A.N.D., 480 F.2d 414, 
cert, den 94 S.Ct. 549, 414 U.S. 1044, 38 L.Ed.2d 
335. 

Ariz.—State v. Pine, 446 P.2d 940, 8 Anz.App. 430, 
cert. den. 89 'S.Ct. 2103, 395 U.S 962, 23 L.Ed.2d 
747. 

Cal—People v. Riddle, App., 148 CalRptr. 170, 83 
C.A.3d 563, cert. den. 99 S.Ct. 1283, 440 U.S. 937, 
59 L.Ed.2d 496. 

Colo.—People v. Davis, 565 P.2d 1347, 39 Colo.App. 
63. 

Del.—State v. Winsett, Super., 238 A.2d 821, affd., 
Sup., 251 A.2d 199. 

Ga.—Young v. State, 255 S.E.2d 20, 243 Ga. 546. 
Hawaii—State v. Grahovac, 480 P.2d 148, 52 Haw. 527, 
556. 

Ill—People v. Baer, 342 N.K2d 177, 35 Ill.App.3d 391. 
Iowa—State v. Fox, 131 N.W.2d 684, 257 Iowa 174. 
Kan.—State v. Stuart, 476 P.2d 975, 206 Kan. 11. 
La.—State v. Davis, 380 So.2d 607. 

Mass.—Com, v. Mahnke, 335 N.E2d 660, 368 Mass. 
662, cert. den. 96 S.Ct. 1740, 425 U.S. 959, 48 
L.Ed.2d 204. 

Md.—Fowler v. State, 253 A.2d 409, 6 Md.App. $51, 
affd. 267 A.2d 228, 259 Md. 95. 

Mo.—State v. Nolan, 423 S.W.2d 815. 

NJ.—State v. Thomas, 266 A.2d 614, 111 NJ.Super. 
42. 

N.Y.—People v. Zimmer, 329 N.Y.S.2d 17, 68 Misc.2d 
1067, affd. 339 N.Y.S.2d 671, 40 A.D.2d 955. 
N.C—State v. Barber, 179 S.E2d 404, 278 N.C. 268. 
Ohio—McMillan v. Ohio Civil Rights Commission, 315 
N.E2d 508, 39 Ohio Misc. 83. 

Pa.—Com. v. Smith, 225 A.2d 691, 424 Pa. 9—Com, v. 

Learning, 247 A.2d 590, 432 Pa. 326. 

Utah—State v. Martinez, 595 P.2d 897. 

Va.—Hammer v. Com., 148 S.E2d 892, 207 Va. 159. 
Wash.—State v. Blanchey, 454 P.2d 841, 75 Wash.2d 
926, cert den. 90 S.Ct. 694, 396 U.S. 1045, 24 
L.Ed.2d 688. 

State v Ratow, 481 P 2d 20, 4 Wash.App. 321, 
cert. den. 92 S.Ct. 296, 404 U.S. 944, 30 L.Ed.2d 
259. 

Circumstances amounting to coercion 
U.S.—Guillory v. Wilson, CA.Cal, 402 F.2d 34—Alesi 
v. Craven, CA.Cal., 440 F.2d 975, cert. den. 92 
S.Q. 103, 404 U.S. 856, 30 L.Ed.2d 97. 

Fla.—Oliver v. State, 250 So.2d 888. 

Pa.—Com. v. Robinson, 324 A.2d 441, 229 Pa.Super. 
131. 

Duress not established 

U.S.—U.S. V. Schexnayder, GA.La., 472 F.2d 116. 
Mass.—Com. v. Fielding, 353 N.K2d 719, 371 Mass. 
97. 

Mo.—State v. Craig, 406 S.W.2d 618. 

Existence of threats not shown 
U.S.—U.S. V. Curry, D.GN.Y., 227 F.Supp. 773, affd., 
CA., 358 F.2d 904. Cert. den. 87 S.Ct. 147, 385 
U.S. 873, 17 LEd.2d 100, reh. den. 87 S.Ct. 2079, 
387 U.S. 949, 18 L.Ed.2d 1341, Reh. den. 88 S.Ct. 
2049, 392 U.S. 917, 20 L.Ed.2d 1378. 
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Ark.— Gardner v. State, 569 S.W.2d 74, 263 Ark. 739, 
cert. den. 99 S.Ct. 1224, 440 U.S. 911, 59 L.Ed.2d 
460. 

Ky—Roberts v. Com., 572 S.W.2d 598. 

La—State v. Schamburge, 344 So.2d 997. 

Admission not induced by threats 

Ky,—Woodford v. Com., 388 S.W.2d 371. 

Threat of probation officer to not recommend proba¬ 
tion if accused failed to tell truth. 

Cal—People v. Quinn, 39 CaLRptr. 393, 393 P.2d 705, 
61 C.2d 551—People v. Harrington, 88 CaLRptr. 
161, 471 P.2d 961, 2 C.3d 991, cert. den. 91 S.Ct. 
1384, 402 U.S. 923, 28 L.Ed.2d 662. 

Coercion not established 

U.S—U.S, v. Johnson, CA.Miss., 455 F.2d 311. 

U.S. ex rel. DeRosa v. Superior Court of New 
Jersey, D.C.NJ., 379 F.Supp. 957. 

Cal—People v. Haydel, 115 CaLRptr. 394, 524 P,2d 
866, 12 C.3d 190. 

People v. Johnson, 97 CaLRptr. 332, 20 C,A.3d 
168. 

Fla.—Hall v. State, App., 260 So.2d 881., 

Ill-People v. Weinstein, 263 N.R2d 62, 46 IH.2d 
222—People v. Taylor, 317 N.R2d 97,58 I11.2d 69. 

Ind—Burton v. State, 292 N.R2d 790, 260 Ind. 94- 
Massey v. State, 473 N.R2d 146. 

Kan,—State v. Freeman, 574 P.2d 950, 223 Kan. 362, 
100 A.L.R.3d 418. 

La.—State v. Fairley, 255 So.2d 83, 260 La. 85. 

Mo.—State v. Linder, 412 S.W.2d 412. 

N.Y—People v. Conde, 278 N.Y.S.2d 6, 27 A.D.2d 
872. 

Ohio—State v. Kassow, 277 N.E2d 435, 28 Ohio St.2d 
141, vac. in part on oth. grds. 92 S.Ct. 2876, 408 
U.S. 939, 33 L.Ed.2d 762. 

Okl—Roberts v. State, Cr., 473 P.2d 264. 

Or.—State v. Keiper, 493 P.2d 750, 8 Or.App. 354— 
State v. Bopp, 519 P.2d 1277, 16 Or.App. 604. 

Pa.—Com. v. Johnson, 305 A.2d 5, 452 Pa. 130. 

Coercion held established 

U.S.—U.S. ex rel Smith v. Yeager, C.A.NJ., 451 P 2d 
164, cert. den. 92 S.Q. 112, 404 U.S. 859, 30 
L.Ed2d 101. 

Cal—People v. .Gordon* 149 CaLRptr. 91, 84 C.A.3d 
913. 

Me—Moffett v. City of Portland, 400 A.2d 340. 

Wis—Neely v. State, App., 272 N.W.2d 381, 86 Wis.2d 
304, petition dism. 279 N.W.2d 255, 89 Wis.2d 755, 
affd. 292 N.W.2d 859, 97 Wis.2d 38. 

Coercion by court 

Ark.—Scott v. State, 475 S.W.2d 699, 251 Ark. 918, 
app. after remand 492 S.W.2d 902. 

Statement held not coerced by illegal search 

Del—U.S. ex rel. Parson v. Anderson, D.CDeL, 354 
F.Supp. 1060, affd,, CA., 481 F.2d 94, cert den. 94 
$.Ct. 586, 414 U.S. 1072, 38 L,Ed.2d 479. 

Burden of proof 

Ind.—Craft v. State, App., 372 N.E2d 472. 

Mo—State v. HameU, App., 561 S.W.2d 357. 

Pa—Com. v. Merrier, 302 A.2d 337, 451 Pa. 211. 

Statement admissible notwithstanding duress 

Ind.—Yates v. State, 372 N.E2d 461, 267 Ind. 604. 
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65. U.S—Howell v. U.S, C.A.I1L, 442 F.2d 265. 

Ala.—Washington v. State, 251 So.2d 592,287 Ala. 215. 

Ark.—Shelton v. State, 475 S.Wld 538, 251 Ark. 890, 
app. after remand 496 SW.2d 419, 254 Ark. 815. 

CaL—People v. Quinn, 39 CaLRptr. 393, 393 P.2d 70S, 
61 C.2d SSI—People v. Nelson, 36 CaLRptr. 385, 
224 GA.2d 238—People v. Hick*,. 94 CaLRptr. 
393, 484 P.2d 65, 4 G3d 757. 

DeL—State v. Rooks, 401 A.2d 943, app. after remand 
411 A.2d 316. 

Fla—Oysrzo v. State, App., 257 So.2d 108, quashed. 
Sup., 274 SoJ2d 519. 

Ga—Jones v. State, 224 S.E2d 473, 137 Ga.App. 612. 

Idaho-State v. Hatton* 522 P.2d 64, 95 Idaho 856. 

Ill—People v. Peck* 309 N.E2d 346,18 Ill.App.3d 112. 


Ind—Ashby, v. State, 354 N.E2d 192, 265 Ind. 316 
Iowa—State v. Leiss, 140 N.W.2d 172, 258 Iowa 787. 
La—State v. Bueche, 142 So.2d 381, 243 U 160 
Md—Keller v. State, 236 A.2d 313, 2 Md App. 623- 
Smith v. State, 318 A.2d 568, 20 Md.App 577, 
cert. den. 95 S.Ct 828, 420 U.S. 909, 42 L.Ed.2d 
839, reh. den. 95 S.Ct. 1416, 420 US. 984, 43 
L.Ed.2d 666. 

Neb—State v. McDonald, 194 N.W.2d 183, 187 Neb. 

752, reh. den. 196 N W.2d 524, 188 Neb 349. 
N.Y—People v. Carothers, 203 N.Y.S.2d 512, 24 
Mtsc.2d 734—People v. Accavallo, 291 N.Y.S.2d 
972, 57 Misc.2d 264. 

N.C—State v. Roper, 164 S.E2d 95, 3 N.C.App. 94. 
Okl—Anderson v. State, Cr., 461 P.2d 1005—Dayton 
v. State, Cr., 484 P.2d 1322. 

Tex—Hardesty v. State, Cr.App., 667 S.W2d 130. 
Va—Hammer v. Com., 148 S.R2d 878, 207 Va. 135. 
Wash.—State v. Davis, 438 P.2d 185, 73 Wash.2d 271. 
Advice to tell truth 
• (2) Other matters. 

U.S—Rivers v. U.S., C.A.Ga., 400 F.2d 935—U.S. v. 

Maxwell, C.A.Miss., 484 F.2d 1350. 

Ariz—State v. Smiley, 554 P.2d 910, 27 Ariz. App. 314. 
Cal—People v. Magee, 31 CaLRptr. 658, 217 C.A.2d 
443, cert. den. 84 S.Ct. 688, 376 U.S. 925, 11 
L.Ed.2d 620, reh. den. 84 $.Ct. 1126, 376 U.S. 967, 
11 LEd.2d 985. 

Ill—People v. McCue, 362 N.E2d 760. 6 lll.Dec. 125, 
48 HI.App.3d 41, 89 A.L.R3d 223. 

Pa.—Com. v. Cornish, 370 A.2d 291, 471 Pa. 256. 
W.Va—State ex rel. Burton v. Whyte, 256 SE.2d 424, 
163 W.Va. 276. 

Promise not to use 

(3) Statement to jail classifier in reliance on promise 
it would not be used held inadmissible. 

D.C—Killough v. U.S., C.A., 336 F.2d 929, 119 U.S. 
App.D.C. 10. 

(4) Statement to jail classifier inadmissible where, if 
accused had inquired he would have been told it would 
not be used against him. 

D.C—Killough v. U.S., CA., 336 F.2d 929, 119 U.S, 
App.D.C, 10. 

Evidence held sufficient, etc. 

U.S—U.S. V. Curry, D.C.N.Y., 227 F.Supp. 773, affd., 
C.A., 358 F.2d 904. Cert. den. 87 SCt. 147, 385 
UR 873, 17 L.Ed.2d 100, reh. den. 87 SCt. 2079, 
387 U.S. 949, 18 L.Ed.2d 1341. Reh. den. 88 S.Ct. 
2049, 392 U.S. 917, 20 L.Ed.2d 1378. 

(2) To show that promise was made. 

Cal—People v. Brown, 17 CaLRptr. 884, 198 C.A2d* 
253. 

D.C—LaShine v. U.S., CA., 374 F.2d 285, 126 U.S. 
App.D.C. 71. 

Ky—Woodfoid v. Com., 388 S.W.2d 371. 

Youth counselor’s inducement 
III—People v. Britz, 4 Dist., 470 N.E2d 1059, 83 
m.Dec. 639, 128 IlLApp.3d 29. 

Failure to caution that immunity agreement not 
effective 

U.S—U.S. v. Golomb* C.A.N.Y., 754 F.2d 86. 
Statement not induced by promises 
Ariz.—State ex reL Collins v. Superior Court In and 
For Maricopa County, 702 P.2d 1338, 145 Ariz. 
493. 

Implied promises 

U.S—U.S. V. Joslyn, D.C Ariz., 371 F.Supp. 423- 
Hunter v. Swenson, D.GMo., 372 F.Supp. 287, 
affd., C.A., 504 F.2d 1104, cert. den. 95 S.Ct. 1410, 
420 U.S. 980, 43 LE<L2d 662. 

CaL—People v. Hill, 58 CaLRptr. 340,426 P,2d 908, 66 
C.2d 536, cert. den. 88 SCt. 492, 389 UR 993, 19 
L.Ed.2d 487, cert. den. 88 S.Ct. 838, 390 U.S. 911, 
19 L.Ed.2d 884. 

Statement of benefits without promises 

CaL—People v. Hill 58 CaLRptr. 340,426 P.2d 908, 66 
C2d 536, cert. den. 88 SCt. 492, 389 US 993, 19 
LEd.2d 487, cert. den. 88 S.Ct. 838, 390 US 911, 
19 LEd.2d 884. 
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Statement held not induced by hope of benefit 

Ga—James v. State, 157 SE2d 471, 223 Ga. 677. 
Pa.—Com v. Mitchell, 285 A.2d 93, 445 Pa 461. 
Evidence held insufficient 
U S—U.S. v Shipttead, C.A.Or^ 433 F.2d 368—U.S. v. 

Buck. C.A.Utah, 449 F.2d 261 
Mo -State v. Gates, 471 S.W.2d 272. 

Okl—Williams v. State, Cr., 447 P.2d 456. 

No fraud or deceit shown 
U.S—U.S. V. Lehman. C.A.IIL, 468 F.2d 93, cert. den. 
93 S.Ct. 273, 409 U.S. 967, 34 LEd.2d 232. 

Leniency 

Ill—People v. Jones, 291 K.E2d 305, 8 IU.App.3d 849. 
Miss.—Abston v. State, 361 So.2d 1384. 

“Oyoied” construed 

Ohio—State v. Edwards, 358 N.E2d 1051, 49 Ohio 
St.2d 31, 3 0.0.3d 18, cert gr. 98 S.Ct. 3147. 438 
U.S. 911, 57 L.Ed.2d 1155. 

Test 

Colo—People v. Cole, 584 P.2d 71, 195 Cote. 483. 
No overt promise, understanding subjective 
Ga—Tyson v. State, 299 S.R2d 69, 165 GaApp. 21 

With respect to coercion, the reliabil¬ 
ity or trustworthiness of an inculpato¬ 
ry statement is irrelevant 655 

65.5. Ky—Brin v. Com., 512 S.W.2d 496. 
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66. U.S—U.S. v. Entreldn, C.A.N.D., 450 F.2d 1101 
Ariz,—State v. WiUiams, 554 P,2d 646, 27 ArizApp. 
279. 

Tex—Zapata v. State, Cr., 406 SW.2d 473. 

Promise to tell court of cooperation 
U.S—U.S. v. Glasgow, CAAriz., 451 F.2d 557 
Test 

U.S—Hunter v. Swanson* D.GMo., 372 F.Supp. 287, 
affd., C.A., 504 F.2d 1104, cert. den. 95 S.Ct* 1410, 
420 U.S 980. 43 L.Ed.2d 662. 

Appreciable size and substance 

U.S—U.S. ex rel. Sanney v. Montanye, CA.N.Y., 500 
F.2d 411, cert. den. 95 S.Q. 506,419 U.S. 1027, 42 
L.E&2d 302. 

68, U.S.—Good v. U.S. CACal, 378 Fid 934— 
Williams v. Nelson, C.A.Cal., 457 F.2d 376. 
Ariz.—State v. Writers, 556 P.2d 809, 27 ArizApp. 
508. 

Cal—In re Walker, 112 CaLRptr. 177, 518 F.2d 1129, 
10 C.3d 764. 

Fla.—Lett v. State, App., 174 So2d 568. 

Neb.—State v. Fuller, 278 N.W.2d 756, 203 Neb. 233, 
op. supp. 281 N.W.2d 749, 204 Neb. 196. 

N.Y—People v. Caserino, 265 N.Y.S.2d 644,16 N.Y.ld 
255, 212 N.E2d 884. 

“Planting” informer in accused’s cell 

UR—U.S. v. Fwravand, CANA, 412 F.2d 407, cert, 
den. 90 S.Ct. 97, 396 US 837, 24 L.Ed.2d 88- 
Flittie v. Sotem, C.A.S.D., 751 F.2d 967, on reh. 
775 F.2d 933. 

Cal—People v. Lc^ez, 32 Cal.Rptr. 424. 384 P.2d 16, 
60 C2d 223, cert den. 84 SCt 634, two eases, 375 
U.S. 994, 11 LEdL2d 4&, reh. den. 84 SCt. 794, 
376 U.S 939, 11 L.Ed2d 660, reh. den. 84 SCt 
800, 376 U.S 946, 11 L*EcL2d 770. 

Use of lie detector 

Fla—Roberts v. State, App., 195 So.2d 257. 

N.Y—People v. Wilson, 354 N.YE2d 296,78 MbcJd 
468. 

Deception or trickery absent „ 

U.S—Taglianetti v, U.S, CA.R.L, 398 F.2d 558, affd. 

89 $.Ct. 1099, 394 U.S 316, 22 L»Sd2d 302. 
Kan—State v. Voit, 485 P.2d 1306, 207 Kan. 635. 
Mass.—Com. v. Griswold, 358 N.R2d 482, 5 Mass. 
App. 764. 

SD—State v. Connors, 149 N.W.2d 65, 82 SD, 489. 
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Held inadmissible 

N.Y—People v. Jackson, 239 N E.2d 869, 22 N.Y.2d 
446, 293 N.Y.S.2d 265. 

68.5. U.S.-*Castro v. Klinger, C.A.Cal., 373 F.2d 
847. 

Iowa—State v. Cooper, 217 N.W.2d 589. 

N.Y.—People v. Caserino, 265 N.Y.S.2d 644,16 N.Y.2d 
255, 212 RE2d 884. 

A representative of government, 
contemplating criminal prosecution, 
cannot obtain admissible evidence by 
questioning an individual without per- 
mitting him to have another present at 
the interrogation. 686 

68 . 6 . U.S.—U.S. v. Tarlowski, D.C.N.Y., 305 F.Supp. 
112 . 

68.10. U.S.—U.S. v. Bruno Makes Room For Them, 
C.A.S.D., 496 F.2d 507. 

Rice v. Comer, D.GW.Va., 297 F.Supp. 1017. 
Ariz.— CJJS. dted is State v. Tudgay, 623 P.2d 360, 
363, 128 Ariz. 1. 

Ark.—Callaway v. State, 524 S.W.2d 617, 258 Ark. 352. 
Cal.—People v. Superior Court In and For Glenn Coun¬ 
ty, 147.Cal.Rptr. 856, 83 C.A.3d 335. 

Colo.—People v. Apple, 526 P.2d 311, 186 Colo. 180. 
Fla.—Trolinger v. State, App., 300 So.2d 310. 

Ga—Fulton v. State, 194 S.E.2d 615, 127 Ga.App. 711. 
Ind.—McFarland v. State, 381 N.E.2d 1061, 269 Ind. 
527. 

Iowa—State v. Snethen, 245 N.W.2d 308. 

Kan.—State v. Brunner, 507 P.2d 233, 211 Kan. 596- 
State v. Colin, 519 P.2d 629, 214 Kan. 193. 

La.—State v. Hollingsworth, 337 So.2d 461. 

Md.—Hadder v. State, 209 A.2d 70, 238 Md. 341. 
Koprivich v. State, 228 AJd 476, 1 Md.App. 
147—Carrington v. State, 230 A.2d 112, 1 Md 
App. 353—Robinson v. State, 240 A.2d 638, 3 
Md.App. 666. 

Mich.—People v. Jackson, 175 N.W.2d 891, 21 Mich. 
App. 377. 

Minn.—State v. O’Neill, 216 N.W.2d 822. 

Mo.—State v. Gibson, App., 547 S.W.2d 861, cert. den. 

98 S.Ct 433, 434 U.S. 940, 54 L.Ed.2d 301. 
N.Y.—People v. Russo, 357 N.Y.S.2d 890, 45 A.D.2d 
1040. 

N.C.—State v. Smyles, 204 S.E2d 923, 21 N.C. App. 

533, cert den. 206 SE.2d 865, 285 N.G 594. 
Okl.—Martin v. State, Cr., 463 P.2d 995. 

Pa.—Com. v. Rose, 396 A.2d 1221, 483 Pa. 382. 

Va—Taylor v. Com., 187 S.E2d 180, 212 Va. 725. 
Wash.—State v. Bower, 440 P.2d 167, 73 Wash.2d 634. 
Wya—Dryden v. State, 535 P.2d 483. 

Interview with FBI agents 
U.S—U.S. V. Costello, GAI1L, 750 F.2d 553. 
Understanding of choice presented 
N.Y.—People v. Niedzwiecki, 487 N.Y.S,2d 694, 127 
MiscJd 919. 

Possession of mental freedom 

U.S.—McHenry v. U.S., CAUtah, 308 F.2d 700, cert, 
den. 83 S.CL 1878, 374 U.S. 833, 10 LEd.2d 1055. 

Deliberateness of choice held necessary to vol¬ 
untariness of statement in response to po¬ 
lice request 

Wk.—State v. Hoyt, 128 N.W.2d 645, 21 Wis.2d 284. 
Totality of drcnmstances considered 
U.S—State of Tex. v. Payton* GATex., 390 F.2d 
261—U.S. ex rd. Ward v. Mancusi, C.A.N.Y., 414 
F.2d 87. 

Colo—People v. Costa, 566 P.2d 366, 193 Colo. 386. 
Del.—State v. Winsett, Super., 238 A2d 821, affd., 
Sup., 251 A.2d 199. 

BL—People v. Weinstein, 263 N.E2d 62, 46 IU.2d 
222—People v. Simmons, 326 RE2d 383,60 IU2d 
173, app. after remand 374 N.E2d 1290, 16 m. 
Dee. 412, 58 IU.App.3d 1026. 

Ind,—Montes v. State, 332 N.E2d 786. 
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Iowa—State v. Cullison, 227 N.W.2d 121. 

Kan.—State v. Melton, 486 P.2d 1361, 207 Kan. 700- 
State v. Sovems, 529 P.2d 181, 215 Kan. 775. 
Me.—State v. Peterson, 366 A.2d 525. 

Mass.—Com. v. Borodine, 353 N.E.2d 649, 371 Mass. 1, 
cert. den. 97 S.Ct. 760, 429 U.S. 1049, 50 L.Ed.2d 
765. 

Mo.—State v. Aston, 412 S.W.2d 175—State v. Ed¬ 
mondson, 461 S.W,2d 713. 

Neb.—State v. McDonald, 240 N.W.2d 8, 195 Neb. 625. 
N.C-State v. Riddick, 230 S.R2d 506, 291 N.C. 399. 
Pa.—Com. v. O’Bryant, 388 A.2d 1059, 479 Pa. 534, 
cert. den. 99 S.Ct. 589, 439 U.S. 990, 58 L.Ed.2d 
664. 

R.I.—State v. Benton, 413 A.2d 104. 

Wis—Norwood v. State, 246 N W.2d 801, 74 Wis.2d 
343, cert. den. 97 S.Ct 1589, 430 U.S. 949, 51 
L.Ed.2d 798. 

Lack of mental facilities not shown 
Ala.—Ward v. State, 206 So.2d 897, 44 Ala.App. 229, 
cert. den. 206 So.2d 922, 281 Ala. 650. 

Ky.—Dolan v. Com., 468 S.W.2d 277. 

Mich—People v. Bell, 188 N.W2d 909, 32 Mich.App. 
375. 

Wash—State v. Alvts, 425 P.2d 924, 70 Wash.2d 969. 
Understanding of constitutional rights 
Or.—State v. Breen, 443 P.2d 624, 250 Or. 474. 
Refusal to give written statement 
La—State v. Taylor, 298 So.2d 751. 

Involimtariness not shown 
Ind—Wright v. State, 363 N.E.2d 1221, 266 Ind. 327. 
Minn.—State v. Rainey, 226 N.W.2d 919, 303 Minn. 
550. 

Determination of one under sedatives 
Ala.—Willis v. State, 342 So 2d 802, writ denied Ex 
parte Willis, Cr., 342 So.2d 806. 

Factors considered 

Iowa—State v. Waterbury, 307 N.W.2d 45. 

N.M—State v. Aguirre, App., 579 P2d 798, 91 N.M. 
672, cert. den. 580 P.2d 972, 91 N.M. 751. 

Defendant initiated events which,led to state¬ 
ment 

U.S—McCree v. Housewright, GAArk., 689 F.2d 797, 
cert. den. 103 S.Ct. 1782, 460 U.S. 1088, 76 
L.Ed.2d 352. 

68.15. Ariz.—State v. Intogna, 419 P.2d 59, 101 Ariz. 
275, app. after remand 445 P.2d 431, 103 Ariz. 
•455 

State v. Powell, 423 P.2d 127, 5 Ariz.App. 51. 
Mass.—Com. v. Fourmer, 361 N.E2d 1294, 372 Mass. 
346. 

Tex.—Easley v. State, Cr., 493 S.W.2d 199, app. after 
remand 529 S.WJd 522. 

Test 

U.S.-U.S. V. Maxwell, GAMiss., 484 F.2d 1350. 
Md.—Carrington v. State, 230 AJd 112, 1 Md.App. 
353. 

N.C.—State v. Frank, 200 S.R2d 169, 284 N.C. 137. 
Old—Brown v. State, Cr., 384 P.2d 54. 

68JO. U.S.—U.S. v. Levy, GARY., 578 F.2d 896. 
Ga—CJ jS. cited in Blackwell v. State, 148 S.E2d 912, 
913, 113 Ga.App. 536-Bryant v. State, 207 S.R2d 
671, 132 Ga.App. 186. 

Idaho—State v. Hatton, 522 P.2d 64, 95 Idaho 856. 
Me.—State v. Wardwell, 183 A.2d 896, 158 Me. 307. 
Offer of immunity 

Ark.—Hammers v. State, 550 &W.2d 432, 261 Ark. 
585, app. after remand 565 S.W.2d 406, 263 Ark. 
378. 

In a hearing to determine voluntari¬ 
ness there is no real distinction be¬ 
tween incriminating statements and 
confessions. 6822 

68.22 Ill,—People In Interest of Gallagher, 316 

N.E2d 540, 22 Ill.App.3d 13. 


68J5. U.S.—McGarrity v. Wilson, C.A.Cal., 368 
F.2d 677. 

U.S. ex rel. Wakeley v. Russell, D.C.Pa., 309 
F.Supp. 68, motion den. 315 F.Supp. 87—U.S. ex 
rel. Smith v. Yeager, D.C.N.J., 336 F.Supp. 1287, 
affirmed 451 F.2d 164, cert. dm. 92 S.Ct. 112, 404 
U.S. 859, 30 L.Ed.2d 101. 

Ark.—CJ jS. quoted in Charleston v. State, 514 S.W.2d 
209, 211, 257 Ark. 26. 

Cal—People v. MacPherson, 84 Cal.Rptr. 129, 465 
P.2d 17, 2 C.3d 109. 

Conn—State v. Rosa, 365 A.2d 1135, 170 Conn. 417, 
cert. den. 97 S.Ct. 126, 429 U.S. 845, 50 L.Ed.2d 
116. 

Del.—State v. Rooks, 401 A2d 943, app. after remand 
411 A.2d 316. 

D.C.—Pea v. U.S., C.A., 397 F.2d 627. 

Fla—Paulk v. State, App., 211 So.2d 591—Oyarzo v. 
State, App, 257 So.2d 108, quashed, Sup., 274 
So.2d 519. 

IU—People v. McKinnie, 310 N.E2d 507, 18 HI. 
App. 3d 1012. 

Me.—State v. Caouette, 446 A2d 1120. 

Md—Vines v. State, 402 A.2d 900, 285 Md. 369. 

Mo.—State v. Hunter, 456 S.W.2d 314. 

N.Y.—People v. Zimmer, 329 N.Y.S.2d 17, 68 Misc.2d 
1067, affd. 339 N.Y.S.2d 671, 40 A.D.2d 955. 

Pa.—Com. v. Alston, 317 A.2d 241, 456 Pa. 128. 

Wash.—State v. Gregory, 488 P.2d 757, 79 Washed 
637. 

Crucial question 

Iowa—State v. Cullison, 227 N.W.2d 121. 

68 JO. Ark.—CJJS. quoted in Charleston v. State, 
514 S.W.2d 209, 211, 257 Ark. 26. 

Fla.—TerreU v. State, App., 154 So.2d 841. 

68J5. U.S.—U.S. v. Adams, GAOkl., 470 F.2d 249. 

Ariz.—State v. Clark, 517 P.2d 1238, 110 Ariz. 242. 

Ill.—People v. Bush, 194 N.E2d 308, 29 IU.2d 367, 
cert, den. 84 S.Q. 1129, 376 U.S. 966, 11 LEd.2d 
983. 

Mo.—State v. Duncan, App., 540 S.W.2d 130. 

Okl—Martin v. State, Cr., 463 P.2d 995, 

68.40. Cal—People v. Parks, 41 CaLRptr. 329, 230 
C.A.2d 805—People v. Hirsch, 60 CalRptr. 451, 
252 C.A.2d 420. 

Md—Eberhardt v. State, 203 A.2d 267, 236 Md. 608. 

Or.—State v. Evans, 463 P.2d 378, 1 Or.App. 489. 
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69. U.S—U.S. v. Currie, GA.N.Y., 354 F.2d 163, 
cert. den. 86 S.Ct. 1450, 384 U.S. 933, 16 L.Ed.2d 
534. 

Ill—People v. Perez, 391 N.E2d 456, 29 IlLDec. 193, 
72 m.App.3d 790. 

69.5. U.S—U.S. ex rel. Smith v. Yeager, GANJ., 
451 FJd 164, cert. den. 92 S.Ct. 112, 404 U.S. 
959, 30 LEd.2d 101. 

N.Y—People v. Byrne, 390 N.E2d 760,47 N.Y.2d 117, 
417 N.Y.S.2d 43. 

Pa—Com. v. Taylor, 431 A2d- 915, 494 Pa. 399. 

Burden on government before accepting further 
admission 

U.S—Williams V. U.S., C.A.Tex. t 328 F.2d 669. 

69.10. U.S—Mapys v. U.S., C.A.N.M., 409 F.2d 964, 
cert. den. 90 S.Ct. 2266, 399 U.S. 932, 26 L.Ed.2d 
802. 

U.S. v. Tuggles, D.GPa., 334 F.Supp. 383. 

Ala.—Beecher v. State, 256 So.2d 154, 288 Ala. 749. 

Cal—People v. Lookadoo, 57 Cftl.Rptr. 608, 425 P.2d 
208, 66 G2d 307. 

Colo—People v. Garrison, 491 P.2d 971,176 Colo. 516. 

Conn.—State v. Darwin, 288 A.2d 422, 161 Conn. 413, 
app. after remand, 290 A.2d 593, 29 Conn.Sup. 
423. 

III.—People v. St, Ives, 249 N.E2d 97, 110 IU.App.2d 
37. 

Ind.—Hendricks v. State, 371 RE2d 1312, 267 Inc. 
496, cert. den. 98 S.G. 3079, 436 U.S. 961, 57 
LEd.2d 1127. 
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Md.—Brown v. State, 252 A.2d 272, 6 Md.App, 564, 
app. after remand 269 A.2d 96, 10 M&App. 215. 
Mass.— Com. v. Watkins, 379 N.E2d 1040, 375 Mass 
472. 

N.Y.—People v. Tanner, 282 N.E2d 98, 30 N.Y.2d 102, 
331 N.Y.S.2d 1. 

Ohio-State v. Bryson, 259 N.E2d 740, 22 Ohio St2d 
224, vac. in part on oth. grds. 92 S.Q. 2867, 408 
U.S. 938, 33 L.Ed.2d 757—State v. Edgell, 283 
N.E.2d 145, 30 Ohio St.2d 103. 

71. U.S.—McNeal v. Culver, Fla., 81 S.Ct. 413, 365 
U.S. 109, 5 L.Ed.2d 445, on remand, Sup., 132 
So.2d 151. 

Ala.— Vincent v. State, 224 So.2d 601, 284 Ala. 242. 
Arit— State v. Wright, 436 P,2d 601, 103 Ariz. 52, reh. 
den. 438 P.2d 759, 103 Ariz. 193—State v. Fassler, 
446 P.2d-454, 103 Ariz. 511. 

State v. Hays, 496 P.2d 628, 17 Ariz.App. 202. 
Ark.— Smith v. State, 410 S.W.2d 126, 241 Ark. 748— 
Kerr v. State, 512 S.W.2d 13, 256 Ark. 738, cert, 
den. 95 S.Ct. 783, 419 U.S. 1110, 42 L.Ed.2d 806. 
Cal.—People v. Davis, 57 Cal.Rptr. 130, 424 P.2d 682, 
66 C.2d 175. 

People v. Arauz, 85 Cal,Rptr. 266, 5 C.A.2d 
523—People v. Wade, 92 Cal-Rptr. 750, 15 C.A.3d 
16, cert den. 92 S.Ct. 972, 405 U.S. 925, 30 
LEd.2d 797. 

Colo.—Goddard v. People, 474 P.2d 210, 172 Colo. 
498—Hervey v. People, 495 P.2d 204, 178 Colo. 
38—Constantine v. People, 495 P.2d 208, 178 Colo. 
16. 

D.C.—Luck v. U.S., C.A., 348 F.2d 763, 121 U.S.App. 
D.C. 151. 

Brown v. U.S., App., 282 A.2d 571. 

Fla.—Lett v. State, App., 174 So.2d 568—Brown v. 
State, App., 223 So.2d 337, cert. den. 90 S.Q. 1009, 
397 U.S. 969, 25 LEd.2d 262-State v. Barnes, 
App., 245 So.2d 108. 

Ga—Day v. Mills, 164 S.E2d 828, 224 Ga. 741. 
Hawaii—State v. Green, 457 P.2d 505, 51 Haw. 260. 
Idaho-State v. Dillon, 471 P.2d 553, 93 Idaho 698, 
cert. den. 91 S.Q. 947, 401 U.S. 942, 28 L.Ed.2d 
223. 

Ill.—People v. Fox, 264 N.E2d 502, 131 IlLApp,2d 
604-People v. Gaddy, 275 N.E2d 701, 1 Ill. 
App.3d 1067—People v. King, 316 N.E2d 642, 22 
Ill.App.3d 66, affd. in part, revd. in part on oth. 
grds. 335 N.E2d 417, 61 IU-2d 326. 

Kan.—State v. Brunner, 507 P.2d 233, 211 Kan. 596. 
Md—Hebb v. State, 356 A.2d 583, 31 Md-App. 493. 
Me.—State v. Lund, 266 A.2d 869, cert den. 92 S.Q. 

124, 404 U.S. 836, 30 L.Ed.2d 68. 

Mich.—People v. Alien, 154 N.W.2d 570, 8 Mich.App. 
408-People v. Lauderdale, 169 N.W.2d 171, 17 
MichApp. 191—People v. Jackson, 175 N.W.2d 
891, 21 Mich.App. 377. 

Minn.—State v. Orscanin, 283 N.Ws2d 897, cert. den. 

100 S.Ct 464, 444 U.S. 970, 62 L.Ed.2d 385. 
Mo.—State v. Lyle, 511 S.W.2d 817. 

Neb.—State v. Reizenstein, 160 N.W.2d 208, 183 Neb. 
376-State v. McDonald, 194 N.W.2d 183, 187 
Neb. 752, reh. den. 196 N.WJd 524, 188 Neb. 349. 
NJ.—State v. Nagke, 207 A.2d 689, 44 N.J. 209, revd. 
on oth. gids. 87 S.Ct 616, 385 US. 493, 17 
LEd.2d 562. 

N.M.—State v. Stout App., 483 P.2d 510, 82 N.M. 
455-State v. Burk, 483 P.2d 940, 82 N.M. 466, 
cert. den. 92 S.Ct. 309, 404 U.S. 955, 30 LJEd.2d 
271. 

N.Y.—People v. Chennault, 232 N.E2d 324,20 N.YJd 
518, 285 N.YA2d 289. 

People v. Sickler, 331 N,Y.S.2d 176, 39 A.D.2d 
616. 

N.C—State v. Fuqua, 152 S.E2d 68, 269 N.C 223- 
State v. Haskins, 178 S.E2d 610, 278 N.C. 51 
Or.—State v. Lewis, App., 591 P.2d 414, 39 Or-App. 
151. 

Pa.—Com. ex rel. Alexander v. Maroney, 231 A-2d 746, 
426 Pa. 186. 

Com. v. Smith, 15 Chest 104. 

R.I.—State v. Page, 244 A.2d 258, 104 R.I. 323. 
Tenn.—Ballard v. State, 454 $.W.2d 193, 2 Tenn-Cr. 
App. 431. 


Vt.—State v. Sawyer, 230 A.2d 781, 126 Vt. 372. 

Wash.—State v. Woods, 477 P.2d 182, 3 Wash.App. 
691—State v. Casfaaw, 480 P 2d 528, 4 Wash. App 
243—State v. Toliver, 494 P.2d 514, 6 Wash.App 
531 

W.Va.—State v. Johnson, 226 S.E2d 442, 159 W.Va 
682. 

Wis.—La Claw v. State, 163 N.W.2d 147, 41 Ww 2d 
177, on reh. 165 N.W.2d 152, 41 Wis.2d 177. 
Preliminary showing held sufficient 

U.S —Mills V. U.S., C.A.Tex., 380 F.2d 335 

Ariz.—State v. Matus, 486 P.2d 209, 15 Ariz.App. 97. 

Colo,—Romero v. People, 460 P.2d 784, 170 Colo. 234. 

Fla.—Dampier v. State, App, 180 So.2d 183 

Ga,—Franklin v. State, 151 S.E2d 191, 114 Ga App. 
304. 

Ind.—Rodgers v. State, 385 N.E2d 1136, 270 Ind. 372. 

Kan.—State v. Stubbs, 407 P.2d 215, 195 Kan. 396. 

Me.—State v. Littlefield, 213 A.2d 431, 161 Me. 415. 

N.H.—State v. Lavallee, 189 A.2d 475, 104 N.H. 443 

N.C.—State v. Davis, 116 S.E.2d 365, 253 N.C. 86, cert, 
den. 81 S.Q. 816, 365 U.S. 855, 5 L.Ed2d 819- 
State v. Wright, 166 S.E.2d 681, 275 N.C. 242. 
Cert. den. 90 S.Q. 275, 396 U.S. 934, 24 L.Ed.2d 
232—State v. Jackson, 187 S.E2d 27, 280 N.C 
563. 

Or.—State v. Gage, 409 P.2d 332, 242 Or. 300. 

Wash.—State v. Keller, 426 P.2d 500, 71 Wash.2d 
52-State v. Booth, 449 P.2d 107, 75 Wash.2d 92. 

State v. Toliver, 494 P.2d 514, 6 Wash.App. 531. 

Wis.—Flowers v. State, 168 N.W.2d 843, 43 Wis.2d 
352. 

Proper method, etc. 

(2) Other matters. 

U.S.—Coyote v. U.S., C.A.N.M., 380 F.2d 305, cert, 
den. 88 S.Q. 489, 389 U.S. 992, 19 LEd.2d 484. 

Ga.—Franklin v. State, 151 S.E2d 191, 114 Ga.App, 
304-Green v. State, 155 S.E.2d 655, 115 Ga.App. 
685. 

NJ.—State v. Green, 229 A.2d 634, 49 NJ. 244. 

N.Y.—People v. Robinson, 281 N.Y.S.2d 956, 28 
A-D.2d 816, app. after remand 297 N.Y.S.2d 82, 31 
A.D.2d 724. 

Pa.—Com. v. Turn, 275 A.2d 96, 442 Pa. 192. 

S.C—State v. Jordan, 188 S.E2d 780. 

S.D.—State v. Thundershield, 160 N.W.2d 408, 83 S.D. 
414. 

In Louisiana 

(2) State v. Andrus, 199 So.2d 867, 250 La. 765. 

(8) Other matters. 

La.—State v. Prague, 144 So.2d 352, 243 La. 337—State 
v. Lacoste, 237 So.2d 871, 256 La. 697—State v. 
Square, 244 So.2d 200, 257 La. 743, vac. in part on 
oth. grds. 92 S.Q. 2871, 408 U.$. 938, 33 L.Ed.2d 
760, mand. conf. to 268 Sold 229, 263 La. 291. 

Hearing before court without jury 

Ariz.—State v. Matus, 486 P.2d 209, 15 Ariz.App. 97. 

Colo.—West v. People, 422 P.2d 638, 161 Colo. 436. 

Fla.—Watson v. State, 190 So.2d 161, cert. den. 88 S.Cl. 
339, 389 U.S. 960, 19 LEd.2d 369, 

Ky.—Brown v. Coni., App,, 564 S.W.2d 24. 

Mo.—State v. Cleveland, 627 S.W.2d 600. 

N.Y.—People v. Spears, 274 N.Y.S.2d 666, 26 A,D.2d 
893. 

N.C—State v. Catrett, 171 S.E2d 398, 276 N.C. 86- 
State v. Strickland, 173 S.E2d 129, 276 N.C 253. 

State v. Dennis, 172 S.E2d 103,7 N.C.App. 390. 

Pa.—Com, v. Mumma, 7 Adams LJ. 166. 

RJ—State v. Benton, 413 A^d 104. 

S.C—State v. Duckson, 179 S.E2d 40, 255 S.C 372, 
cert den. 92 S.Q 689, 404 U.S. 1019, 30 L.Ed.2d 
668 . 

Specific finding! and conclusions of law 

Ga.—James v. State, 157 EE2d 471, 223 Ga. 677. 

N.Y.—People v. Alberti, 256 N.Y.S.2d 177, 23 A,D.2d 
543. 

Independent finding that admissions are vohm- 
tary 

Or.—State v. Killmon, 398 P.2d 743, 239 Or. 560. 
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Pre-trial hearing and determination held appro¬ 
priate under circumstances 
N.Y-People v La Belle, 153 N.Y.S2d 897, 44 
Mac 2d 324 

Extent of hearing 

Cal.—People v. Rice, 94 Cal.Rptr. 4. 16 C.A.3d 337. 
Mich.—People v. Bynum, 175 N.W.2d 870, 21 Mich. 
App. 596. 

Minn —City of Minneapohs Bien, 176 N.W.2d 83, 
286 Minn 547. 

N.Y—People v David, 353 N.Y.S.2d 764, 44 A.D.2d 
548. 

N.C—State v. Butler. 153 S.E.2d 70. 269 N.C. 483. 
Ohio-State v. Kassow, 277 N E.2d 435, 28 Ohio St.2d 
141, vac. in part on oth. grds. 92 S.Ct. 2876, 408 
U.S. 939, 33 L.Ed.Id 762. 

Or.—State v. Helmick, 423 P.2d 170. 245 Or. 569. 
Wis.—State v Watson, 175 N.W.2d 244,46 Wis.2d 492. 
Wis.—State v. Benoit, 265 N.W.2d 298, 83 Wis.2d 389. 
On objection to admission of statement 
Colo—Noghbora v. People, 467 P.2d 804, 171 Colo. 
349. 

Ga—Watson v. State, 182 S.E2d 446, 227 Ga. 698. 
Ill—People v. Costa, 230 N.E.2d 871, 38 I11.2d 178. 
Mich—People v. Pitts, 181 N.W.2d 78. 25 Mich.App. 
92. 

N.C.—State v. Ross, 153 S.E2d 469, 269 N.C. 739, app. 
after remand 160 S.E2d 465, 273 N.C 498—State 
v. Wnght. 166 S E.2d 681, 275 N.C. 242, cert. den. 
90 S.Q. 275, 396 U.S. 934, 24 L.Ed.2d 232. 

Waiver 

U.S—Hizel V. Sigler, C A.Neb, 430 F.2d 1398. 

Ariz.— State v. MeGriff, 441 P 2d 264, 7 Ariz.App 498. 
Ga—Abrams v. State, 154 S.E2d 443, 223 Ga. 216. 
Md—State v. Kidd, 375 A.2d 1105, 281 Md. 32, cert. 

den. 98 S.Ct. 646, 434 U.S. 1002, 54 L.Ed.2d 498. 
Wash.—State v. Shelby, 418 P.2d 246, ■ 

Proof beyond reasonable doubt 
Cal—People v. Chavarria, 80 Cal.Rptr. 600, 276 
CA.2d 66. 

NJ—State v. Ford, 266 A.2d 599, 111 NJ.Super. H. 
N.Y—People v. Barton, 291 N.Y.S.2d 828, 30 A.D.2d 
764. 

Findings of fact 

U.S-U.S. v. Uttlepage, C.A.Tex,, 435 F.2d 498, cert 
den. 91 S.Q. 1374, 402 U.S. 915, 28 L.Ed.2d 657, 
reh. den. 91 S.Ct 2187, 402 U.S. 1013,29 L.Ed.2d 
436. 

Colo—Martinez v. People, 482 P.2d 375, 174 Colo. 
125. 

Ill—People v. Cages, 403 N.E2d 565, 38 IlLDec. 334, 
82 DLApp.3d 900. 

Mich—People v. Terlisner, 292 N.W.2d 223, 96 Mich. 
App. 423, app. den. 315 N.W.2d 127, 412 Mich. 
917. 

N.Y—People v. Barton, 291 N.Y.S.2d 828, 30 A.D.2d 
764. 

N.C—State v. Fuqua, 152 S.E2d 68, 269 N.C 223- 
State v. Inman, 152 S,E2d 192, 269 N.C 287- 
State v. Catrett, 171 S.E2d 398, 276 N.C. 86- 
State v. Doss, 183 S.E2d 671, 279 N.C 413, vac. in 
part on oth. grds. 92 S.Q. 2875, 408 U.S. 939, 33 
L.Ed.2d 762, mandate conformed to 191 S.E2d 70, 
281 N.C. 751. 

Mental competency at issue 
Kan.—State v. Pyle, 532 P.2d 1309, 216 Kan, 423. 
N.Y—People v. Dumas, 274 N.Y.S.2d 764, 51 Mwy2d 
929. 

Tex—DeRuwe v. State, Cr.App., 579 S.W.2d 224. 
Determination of mental competency 
U.S—U.S. V. Carlson, D.C.N.Y., 260 F,Supp. 423, 
N.Y—People v. Dumas, 274 N.Y.S.2d 764, 51 Misc.2d 
929. 

Wash.—State v. Ratow, 481 P.2d 20,4 Wash. App. 321, 
cert. den. 92 S.Q. 296, 404 US. 944, 30 L.EdJd 
259. 
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When necessary 

Cal.—In re Terry, 95 CaI.Rptr. 31, 484 P.2d 1375, 4 
C.3d 911, cert. dism. 92 S.Ct. 348,404 U.S. 980, 30 
L.Ed.2d 295. 

Colo.—Velarde v. People, 466 P.2d 919, 171 Colo. 261. 

Ga—Jackson v. State, 165 S.E2d 711, 225 Ga. 39, cert, 
den. 90 S.Ct. 2248, 399 U S. 934, 26 L.Ed.2d 805. 

N.Y.—People v. Quick, 291 N.Y.S2d 132, 30 A.D.2d 
561, affd. 257 N.E.2d 655, 26 N.Y.2d 773, 309 
N.Y.S.2d 208. 

N.C.—State v. Barker, 174 S.R2d 88, 8 N.C.App 311 

Wis—Huebner v. State, 147 N.W.2d 646, 33 Wis.2d 
505. 

Request for hearing 

m.—People v. Costa, 230 N.E.2d 871, 38 Ill 2d 178. 

Mo.—State v. Harper, 465 S.W.2d 547. 

Preliminary determination required 

U.S.—U.S. V. Armetta, C.A.N.Y., 378 F.2d 658. 

Gray v. Swenson, D.C.Mo., 302 F.Supp. 1162. 

Cal.—People v. Mosher, 82 CaI.Rptr 379, 461 P.2d 
659, 1 C.3d 379. 

People v. Chavarria, 80 CaI.Rptr. 600, 276 
C.A.2d 66. 

Colo.—People Salazar, 610 P.2d 1354, 44 Colo.App. 
242. 

N.J.—State v. Falco, 274 A.2d 828, 114 N.J Super. 53, 
revd. on oth. grds. 292 A.2d 13, 60 NJ. 570. 

N.Y.—People v. Utley, 353 N.Y.S.2d 301, 77 Misc.2d 

86 . 

Ohio-State v. Utsler, 255 N.E.2d 861, 21 Ohio App.2d 
167. 

Hearing not to be adverse pretrial discovery 
hearing 

Wis.—State v. Miller, 151 N.W.2d 157, 35 Wis.2d454. 

Weight and credibility not in issue at hearing 

Wis.—State v. Miller, 151 N.W.2d 157, 35 Wis.2d 454. 

Burden of proof 

U.S.—U.S. V. Abigando, GA.Fla., 439 F.2d 827. 

Alaska—Sprague v. State, 590 P.2d 410. 

Ark.—Beard v. State, 508 S.W.2d 72, 269 Ark. 16. 

Cal.—People v. Chavarria, 80 Cal.Rptr. 600, 276 
C.A.2d 66. 

Colo.—People v. Salazar, 610 P.2d 1354, 44 Colo.App. 
242. 

Ga.—James v. State, 195 S.E2d 448, 230 Ga. 29. 

Ill—People v. Coddington, 259 N.E^d 382, 123 Ill. 
App.2d 351. 

Ind.—Richey v. State, 426 N.R2d 389. 

Kan.—State v. Voit, 485 P.2d 1306, 207 Kan. 635. 

Mo.—State v. Gower, 418 S.W.2d 10. 

N.M.—State v. Dickson, App., 482 P.2d 916, 82 N.M. 
408. 

N.Y.—People v. Barton, 291 N.Y.S.2d 828, 30 A.D.2d 
764—People v. Brown, 305 N.Y.S.2d 515, 33 
A.D.2d 735. 

People v. Harris, .328 N.Y.S.2d 992, 68 Misc.2d 
1089. 

Ohio-State v. Kassow, 277 N.E2d 435, 28 Ohio St.2d 
141, vac. in part on oth. grds. 92 S.Ct. 2876, .408 
U.S. 939, 33 LEd.2d 762. 

R. L—State v. Amado, 424 A.2d 1057. 

S. D.—State v. Thunderahield, 160 N.W.2d 408, 83 S.D. 

414. 

Wis.—Renner v. State, 159 N.W.2d 618, 39 Wis.2d 
631—Sharlow v. State, 177 N,W.2d 88, 47 Wis.2d 
259, cert. den. 91 S.Ct. 126, 400 U.S. 881, 27 
' L.EdL2d 119. 

Bifarcated hearing not proper 

Wis.—Bohachef v. State, 185 N.W.2d 339, 50 Wis.2d 
694. 

Where question of voluntariness raised 

Ariz.—State v. Owen, 394 P.2d 206, 96 Ariz. 274- 
State v. Gallagher, 396 P.2d 241, 97 Ariz. I. 

Tex.—Figueroa v. State, Cr., 473 S.W.2d 202. 

Preponderance of evidence standard 

U.S.—UJS. ex rel Graham v. Mancusi, C.A.N.Y., 457 
F.2d 463. 

Fla.—State v. Harris, App., 276 So.2d 845. 


Minn—State v. Miller, 195 N.W.2d 818, 292 Minn. 
509. 

Mo.—State v. Smith, 598 SW.2d 118. 

N.M.—State v. Austin, App., 577 P.2d 894, 91 N.M. 
586. 

Specific findings not necessary 
Minn.—State v. Wiley, 205 N.W.2d 667, 295 Minn. 411. 
N.C.—State v. Hams, 264 S.E.2d 790, 46 N.C.App. 
284. 

Where question of voluntariness not raised 

Tex.—Taylor v. State, Cr., 489 S.W.2d 890. 

Better practice 

N.C.—State v. Frank, 200 S.E.2d 169, 284 N.C. 137. 
Proof beyond reasonable doubt not required 
III.—People v. Walker, 360 N.E.2d 64, 4 Ill.Dec. 317, 
45 IIl.App.3d 627. 

Voluntary beyond reasonable doubt 
N.Y.—People v. Whittemore, 402 N.Y.S.2d 220, 61 
A.D.2d 845, appeal after remand 409 N.Y.S.2d 515, 
65 A.D.2d 631. 

72. U.S.—U.S. ex rel. Royster v. McMann., D.C. 

N.Y., 292 F.Supp. 116, affd., C.A., 433 F.2d 1013. 
Ala—Fiorella v. State, 142 So.2d 885, 41 Ala.App. 3, 
cert. den. 142 So.2d 894, 273 Ala. 707—Jessup v. 
State, 194 So.2d 570, 43 Alfl.App. 517. 

Cal.—People v. Scherr, 77 CaI.Rptr. 35, 272 C.A.2d 
165. 

Colo.—Velarde v. People, 466 P.2d 919, 171 Colo. 
261—People v. Renfrow, 473 P.2d 957, 172 Colo. 
399. 

Ga.—Dasher v. State, 231 S.E2d 510, 140 GaApp. 517. 
Idaho—State v. Hopple, 357 P.2d 656, 83 Idaho 55. 
III.—People v. Speice, 177 N.E2d 233, 23 H1.2d 40, 
cert. den. 82 S.Ct. 931, 369 U.S. 848, 8 LEd.2d 
8-People v. Nicholls, 245 N.E2d 771, 42 H1.2d 
91. Cert. den. 90 S.Ct. 578, 396 U.S. 1016, 24 
L.Ed.2d 507. 

Kan.—State v. Denney, 479 P.2d 820, 206 Kan. 511. 
La.—State v. Beram, 360 So.2d 822. 

Md.—Plumley v. State, 245 A.2d 111, 4 Md.App. 671, 
cert. den. 89 S.Ct. 2102, 395 U.S. 960, 23 LEd.2d 
746. 

Miss.—CJJS. dted in Dotson v. State, 312 So.2d 444, 
446. 

N.J.—State v. Callaghan, 196 A.2d 245, 81 NJ.Super. 
518. 

N.M.-State v. Victorian, 505 P.2d 436, 84 N.M. 491. 
N.Y.—People v. Biester, 266 N.Y.S.2d 46, 24 A.D.2d 
1021. 

People v. Hughes, 298 N.Y.S.2d 849, 59 Misc.2d 
303—People v. Cohen, 303 N.Y.S,2d 109, 60 
Misc.2d 706. 

S.D.—State v. Hinz, 103 N.W.2d 656, 78 S.D. 441 
Wash.—State v. Kelly, 478 P.2d 246, 3 WashApp. 888. 
W.Va.—State v. Johnson, 226 S.E2d 442, 159 W.Va. 
681 

Exculpatory statements 
(1) Cal.—People v. Beverly, 43 CaI.Rptr. 743, 233 
C.A.2d 702, cert. den. 86 S.Ct. 1937, 384 U.S. 1014, 16 
LEd.2d 1035, reh. den. 87 S.Q. 18, 385 U.S. 891, 17 
L.Ed.2d 124. 

(3) Subject to same rules as inculpatory statements. 
U.S.—U.S. ex rd. Royster v. McMann, D.C.N.Y., 292 

F.Supp. 116, affd., C.A., 433 F.2d 1013. 

Ariz.—State v. Owen, 394 P.2d 206, 96 Ariz. 274. 
Nev.—Lewis v. State, 467 P.2d 114, 86 Nev. 214. 

(4) Other matters. 

Ohio—City of Cincinnati v. McCloy, 223 N.E2d 908, 9 
Ohio App.2d 225. 

Presumption 

Mass.—Com. v. Johnson, 225 N.E2d 360, 352 Mass. 
311, cert. gr. 88 S.Ct. 158, 389 U.S. 816, 19 
LEd.2d 69, cert. dism. 88 S.Ct. 1155,390 U.S. 511, 
20 L.Ed.2d 69. 

Rule as to confessions inapplicable 
N.M.—State v. Lucero, 372 P.2d 837, 70 N.M. 268. 
Pa.—Com. ex reL Rogozinski v. Russell, 79 York 195, 
affd. 222 A2d 734, 422 Pa. 536. 
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73. U.S.-U.S. v. Everett, C.A.Cal., 457 F.2d 813. 
Anz—State v. Suarez, 470 P.2d 675, 106 Ariz. 62- 

State v. Peats, 475 P.2d 238, 106 Ariz. 254. 

State v. Farrell, 399 P.2d 915, 1 ArizApp. 112- 
State v. Cobb, 406 P.2d 421, 2 ArizApp. 71. 
Cal.—People v. Green, 47 CaI.Rptr. 477, 407 P.2d 653, 
63 C.2d 561. 

Ga.—Pugh v. State, 132 S.E2d 203, 219 Ga. 166. 
Borders v. State, 150 S.E2d 306, 114 GaApp. 
90—Fulton v. State, 194 S.E2d 615, 127 GaApp. 
711. 

IU.—People v. Thigpen, 213 N.E2d 534, 33 III.2d 595. 
People v. Reed, 320 N.E2d 249, 23 Ill.App.3d 
686 . 

Ind.—Leaver v. State, 237 N.E2d 368, 250 Ind. 523, 
cert. den. 89 S.Ct. 702, 393 U.S. 1059, 21 LEd.2d 
701. 

Mass.—Com. v. Harris, 303 N.E.2d 115, 364 Mass. 236. 
Mich.—People v. Shipp, 175 N.W.2d 529,21 MichApp 
415. 

Minn.—State v. Weber, 137 N.W.2d 527, 272 Mmn. 
243. 

Nev.—State v. Oliva, 163 N.W.2d 112, 183 Neb. 620, 
cert. den. 89 S.Ct 1780, 395 U.S. 925, 23 L.Ed.2d 
242. 

N.Y.—People v. Brown, 274 N.Y.S.2d 659, 26 A.D.2d 
894. 

People v. Rizzi, 263 N.Y.S.2d 499, 47 Misc.2d 
948. 

*Tex—Anzaldua v. State, Cr., 502 S.W.2d 19. 

Wash.—State v. Baker, 413 P.2d 965, 68 Wash.2d 517. 
State v. Glasper, 527 P.2d 1127, 12 WashApp. 
36. 

Wis.—Huebner v. State, 147 N.W.2d 646, 33 Wis.2d 
505. 

Wyo.—Priestley v. State, 446 P.2d 405. 

Burden on accused to show involuntary nature. 
Ohio—State v. Gaines, 318 N.K2d 857,40 Ohio App.2d 
224. 

OkL—Brown v. State, Cr., 384 P.2d 54. 

Where making of statement denied 
HI—People v. Rose, 174 N.R2d 673, 22 II1.2d 185. 
Demand of accused for ruling without offer ot 
evidence as to competency 
Tenn.—Shafer v. State, 381 S.W.2d 254, 214 Tom. 416, 
cert. den. 85 S.Ct. 683, 379 U.S. 979, 13 L.Ed.2d 
570. 

Hearing required 

U.S.—U.S. ex rel. Lewis v. Pate, CAI11., 445 F.2d 506. 
Colo.—Neighbors v. People, 467 P.2d 804, 171 Colo. 
349. 

HI—People v. Fox, 264 N.E2d 502,131 IU.App.2d 604. 
N.Y—People v. Walls, 261 N.Y.S.2d 447, 24 A.D.2d 
529. 

Admission not objected to as involuntary 
IE—People v. Blumenshine, 250 N.E2d 152, 42 H1.2d 
508. 

Wis.—State v. Hunt, 193 N.W.2d 858, 53 Wis.2d 734. 
Examination not required of judge sua sponte 
Ariz.—State v. Finn, 528 P.2d 615, 111 Ariz. 271. 
Mo.—State v. Day, App, 515 S.W.2d 584. 

74. Mich—People v. Bean, 151 N.W.2d 878, 7 Mich. 
App. 402. 

Miss.—GJ.S. cited in Dotson v. State, 312 So. 2d 444, 
446. 

N.Y—People v. Carothers, 203 N.Y.S,2d 512, 24 
Misc.2d 734. 

N.G—State v. Thomas, 200 S.E2d 3, 284 N.C. 212. 
Or.—State v. t Johnson, 500 P.2d 478, 11 OrApp. 11 
Discretion of court 

Cal.—Saidi-Tabatabai v. Superior Court for Los Angeles 
County, 61 CalRptr. 510, 250 C.A.2d 257. 

HI—People v. HaU, 275 N.E.2d 196, 1 IU.App.3d 949. 

75. No distinction 

U.S—Iverson v. State of N.D., C.A.N.D., 480 F.2d 
414, cert. den. 94 S.Ct. 549, 414 U.S. 1044, 38 
L.Ed.2d 335. 
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75,5. Ala.—Clarke v. State, Cr., 283 So.2d 671, 51 
AUuApp. 222, cert. den. 289 So.2d 808, 292 Ala. 
716. 

Ohio— State v. Kassow, 277 N.R2d 435, 28 Ohio St2d 
141, vac. in part on oth. grds. 92 S.Ct. 2876, 408 
U.S. 939, 33 L.Ed.2d 762. 

OkL-CJJS, cited in Brown v. State, Cr., 384 P.2d 54, 
60. 

prima facie involuntary 

(2) Other statements. 

Ala.— Livingston v. State, 217 $o.2d 90, 44 Ala.App. 
579. 

76. Ala.—Brown v. State, 154 So.2d 758,42 Ala.App. 
125, cert. den. 154 So.2d 762, 275 Ala. 692- 
Knight v. State, Cr., 280 So.2d 163, 50 Ala.App. 
457. 

Ariz.—State v. Sutton, 551 P.2d 583, 27 Ariz.App. 134, 
affd. in part, revd. in part on oth. grds. 565 P.2d 
1278, 115 Ariz. 417. 

m.—People v. Lefler, 230 N.R2d 827, 38 IllJ2d 216. 
People v. Fox, 264 N.R2d 502, 131 IU.App.2d 
604. 

OkL—CJ jS. cited in Brown v. State, Cr., 384 P.2d 54, 
60. 

W.Va—Sttte v. Wimer, 284 S.R2d 890. 

Evidence held sufficient 

Tex.—Saunders v. State, Cr., 511 S.W.2d 281. 

Rebuttable evidence 

Ala.—Jackson v. State, Cr., 284 So.2d 289, 51 Ala. App. 
263. 

77. Ala.—Guenther v. State, 213 So.2d 679, 282 Ala. 
620, cert. den. 89 S.Ct. 916, 393 U.S. 1107, 21 
L.Ed.2d 803. 

Ga.—Araall v. State, 170 S.E.2d 337,120 Ga.App. 309. 
Evidence held to show voluntary admissions 
La.—State v. Prague, 144 So.2d 352, 243 La. 337. 
77 DeL—Martin v. State, 433 A.2d 1025, cert den. 

102 S.Ct 1018, 454 U.S. 1151, 71 L.Ed.2d 306. 
La.—State v. Petterway, 403 Sa2d 1157. 

Me.—State v. Pelletier, 434 A.2d 52. 

Wis.—State v. Watson, 175 N.W.2d 244,46 Wis.2d 492. 
Motion to suppress granted 
U.S.-U.S. v. Tarlowsld, D.C.N.Y., 305 FSupp. 112. 
R.I.—State v. Amado, 424 A.2d 1057. 

Suppression denied where statutory notice of 
intention to use at trial not served 
N.Y.—People v. Dubard, 275 N.Y.S^d 275, 52 Misc.2d 
244, 

77.10. U.S.—Thompson v. Slayton, D.GVa., 334 
F.Supp. 352. 

Ala.—Tuier v. State, 182 So.2d 859, 279 Ala. 126. 
Ariz.—State v. Maloney, 433 P.2d 625, 102 Ariz. 495, 
app. after remand 464 P.2d 793, 105 Ariz. 348, 
cert. den. 91 S.Ct 82, 400 U.S. 841, 27 L.Ed.2d 75. 
State v. Rogers, 419 P.2d 102, 4 ArizApp. 198. 
Ark.—Sutton v. State, 559 S.W.2d 16, 262 Ark. 492. 
Cal.—People v. MacPherson, 84 Cal.Rptr. 129, 465 
P.2d 17, 2 C3d 109. 

Colo.—Nez v. People, 445 P.2d 68, 167 Colo. 23-Car- 
roll v. People, 494 P.2d 80, 177 Colo. 288. 

Conn.—State v. Hassett, 230 A.2d 553, 155 Conn. 225. 
Dd.—Weekley v. State, 222 A.2d 781. 

D.C—Long v. U.S., CA., 360 F.2d 829, 124 U.SApp. 
D.G 14—U^. v. Beckwith, CA., 510 F.2d 741, 
166 U.S.App.D.G 361, cert. gr.*95 S.Ct. 2627, 422 
US. 1006,45 L.Ed.2d 668, affd. 96 S.Ct 1612,425 
U.S. 341, 48 LE<L2d 1. 

Ga.—Taylor v. Sttte, 265 S.R2d 803, 245 Ga. 501. 
Ill,—People v. Hughes, 185 NJS.2d 834,26 IlL2d 114— 
People v. Williams, 222 N.R2d 321, 36 DL2d 194, 
cert den. 87 S,Ct. 2126, 388 U.S. 923, 18 L.Ed.2d 
1372. 

Ind—Hunter v. State, 360 N.E2d 588, 172 Ind.App. 
397. 

Iowa-State v. Youhgbear, 229 N.W.2d 728, cert den. 
96 SO. 455,423 U.S. 1018,46 L.E&2d 390-Sttte 
v. Franks, 239 N.W.2d 588. 

Kan.—State v. Creekmore, 495 P.2d 96, 208 Kan. 933. 


Ky—Silverburg v. Com., 58? S.W.2d 241. 

La.—State v. Johnson, 192 So.2d 135, 249 U 950, cert. 

den. 87 S.Ct. 2144, 388 U.S. 923, 18 L.Ed.2d 1374. 
Me.—State v. Warner, 237 A.2d 150. 

Md.—Hadder v. Sute, 209 A2d 70, 238 Md 341 
Hale v. Sute, 247 A,2d 409, 5 Md.App. 326. 
Mass-Corn. v. Hanger, 258 N.E2d 555. 357 Mass, 
464. 

Mich—People v. Allen, 154 N.W.2d 570, 8 Mich.App. 
408—People v. Jackson, 175 N.W.2d 891, 21 Mich. 
App. 377. 

Mo.—State v. Chiney, 434 S.W.2d 567—Howard v. 
Sute, 452 S.W.2d 195. 

Mont—Sute v. Zachmeier, 441 P.2d 737, 151 Mont. 
256, app. after remand 453 P.2d 783, 153 Mont. 
64—Sute v. Lucero, 445 P.2d 731, 151 Mont. 531. 
Neb.—Sute \. Holland, 161 N.W.2d 862, 183 Neb. 485. 
N.H—Sute v. Conklin, 341 A.2d 770, 115 N.H. 331. 
NJ.—Sute v. Pickles, 218 A2d 609, 46 NJ. 542. 
Sute v. Bowens, 243 A.2d 847, 101 NJ.Super. 
193. 

N.M—State v. Cramp, 484 P.2d 329, 82 N.M. 487. 
N.y.—People v. Cardona, 367 N.Y.S.2d 284,48 A.D.2d 
610, affd. 360 N.R2d 1306, 41 N.Y.2d 333, 392 
N.Y.SJ2d 606. 

N.C-Sute v. Sanders, 174 S.E2d 487, 276 N.C 598, 
revd. on oth. grds. 91 S.a 229a 403 U.S. 948, 29 
L.Ed.2d 860, on remand 183 S.R2d 107, 279 N.C. 
389. 

Or—SUte v. Lowry, 588 P.2d 623, 37 Or.App. 641, 
app. after remand 641 P.2d 1144, 56 Or.App. 189 
Pa—Com. ex rel. Alexander v. Maroaey, 231 A 2d 746, ' 
426 Pa. 186—Com. v. Holton, 247 A2d 228, 432 
Pa. II. 

Tex.—Caballero v. Sute, Cr.App., 587 S.W.2d 741, app. 

after remand 590 S.W.2d 714. 

W.Va—SUte v. Plantz, 180 S.E2d 614, 155 W.Va. 24. 
Wash.—Sute v. Collins, 419 P.2d 590, 69 Wash.2d 627. 
Wis.—Bosket v. Sute, 143 N.W.2d 553, 31 Wis.2d 586. 
All circumstances, etc. 

(2) Other matters. 

Ariz.—SUte v. Cabrera, 560 P.2d 417, 114 Ariz. 233. 
Ga—Pierce v. State, 231 S.E2d 744, 238 Ga. 126, cert, 
den. 97 S.Q. 2635, 431 U.S. 93a 53 LEd.2d 246, 
reh. den. 97 S.Q. 2991, 433 U.S. 916, 53 L.Ed.2d 
1101 

Iowa—State v. Cullison, 215 N.W.2d 309. 

Md—Smith v. Sute, 318 A.2d 568, 20 Md.App. 577, 
cert. den. 95 S.Ct. 828, 420 U.S. 909, 42 L.Ed.2d 
839, reh. den. 95 S.Q. 1416, 420 U.S. 984, 43 
LEd2d 666. 

Minn.—Sute v. Hanson, 176 N.W.2d 607, 286 Minn. 
317. 

N.C—SUte v. Wright, 161 S.E2d 581, 274 N.C 84, 
app. after remand 166 S.E2d 681, 275 N.C. 242, 
cert. den. 90 S.Q. 275, 396 U.S. 934, 24 LEd.2d 
231 

Wis—Renner v. Sute, 159 N.WJ2d 618, 39 Wis.2d 631. 
Evidence held to show voluntary admissions 
U.S—U.S. V. Chiavola, GA.Ul., 744 F.2d 1271. 

Evans v. Swenson, D.C.Mo., 332 F.Supp. 36a 
CA, affd. 455 F.2d 291, cert den. 92 S.Q. 2508, 
408 US. 929, 33 L.Ed.2d 342. 

Ala.—Simmons v. Sttte, Cr., 307 So.2d 96, 54 Ala-App. 
291. 

Alaska—Nicholi v. State, 451 P.2d 351—Martd v. 
Sute, 511 P.2d 1055. 

Ariz.—Sute v. Olivas, 458 P.2d 379, 10 Ariz.App. 
285—Sute v. Lerma, 495 P.2d 88a 17 Ark-App. 
110 . 

Ark.—Ford v. Sttte, 460 S.W.2d 749, 249 Ark. 695— 
Allen v. State, 510 S.W.2d 541, 256 Ark. 802. 
Cal—People v. McFadden, 84 Cal.Rptr. 675, 4 GA,3d 
671 

Colo.—Blincoe v. People, 494 P.2d 1285, 178 Colo. 
34—People v. Becker, 531 P.2d 386, 187 Colo. 
344—People v. Anderson, 536 P.2d 303, 189 Colo. 
34. 

Conn.—Sute v. Hassett 230 A.2d 553, 155 Conn. 
225—Sute v. Vollhardt 244 A2d 601, 157 Conn. 
25, 
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State v. Darwin, Super., 290 A.2d 593, 29 Conn. 
Sup. 423. 

Del—Ray v. State, 262 A.2d 643. 

Sute v Winsett, Super, 238 A.2d 821, affd., 
Sup., 251 A.2d 199. 

D.C—U.S. v. Delamarra, D.G, 275 F.Supp. 1. 

Fla.—Dixon v. Sute, App., 305 So.2d 250. 

Ga—Blackwell v. Sute, 143 S.E2d 911 113.Ga.App. 
536—Jones v. State, 151 S.R2d 839, 114 Ga.App. 
448—Bass v. Sute, 154 S.E.2d 77a 115 Ga.App. 
461. 

Hawaii—State v. Pahio, 568 P.2d 1200, 58 Haw. 323. 
Idaho—Sttte v. Thomas, 489 P.2d 1310, 94 Idaho 430. 
Ill—People v. West, 322 N.E2d 587,25 HLApp.3d 827. 
Ind.—Green v. Sttte. 274 N,E2d 267, 257 Ind. 244. 
Chowning v. State, 297 N.R2d 487, 156 Ind. 
App. 439. 

Iowa—Sttte v. Lens, 140 N.W.2d 171 258 Iowa 787. 
Kan—Sttte v. Smith, 530 P.2d 1215, 216 Kan. 265. 
Ky.—Davo v. Com., 555 S.W.2d 575. 

U—Sttte v. Thompson, 240 So.2d 899,256 La. 1019— 
State v. Roque, 256 So.2d 431 260 La. 430. 

Me—Sttte v. Fernald. 248 A2d 754. 

Md—BazzeH v. State, 250 A2d 674, 6 MtLApp. 194. 
Mass.—Com. v. Stewart, 270 N.E.2d 811, 359 Mass. 
671, vac. in part on oth. grds., 92 S.CL 2845, 409 
US 845, 33 L.EtL2d 744. 

Mich—People v. Gardner, 189 N.W.2d 229, 385 Mich. 
391 

Minn.—State v, Holscher, 159 N.W.2d 28a 280 Minn. 
313—State v. Hanson, 176 N.W.2d 607, 286 Minn. 
317. 

Miss.—hey v. Sute, 149 So.2d 52a 246 Miss. 117. 
Mo.—Sute v. Gray. 478 S.W.2d 654. 

Sttte v. Garrett, App., 510 S.W.2d 853. 

Neb—State v. Davis, 146 N.W.2d 22a 180 Neb. 830, 
cert. den. 87 S.CL 1320, 386 U.S. 998, 18 LEd.2d 
348—Sute v. Fugate, 154 N.W.2d 514, 182 Neb. 
325—Sute v. Graham, 171 N.W.2d 61 184 Neb. 
635. 

Nev—Lewis v. State, 467 P.2d 114, 86 Nev. 214. 
NJ.—State v. Wade, 282 A.2d 763, 116 NJ.Super. 449. 
N.M—Sttte v. Smith, App., 452 P.2d 195, 80 N.M. 
126. 

Sttte v. Chacon, App., 461 P.2d 931 80 N.M. 
799—Sute v. Crump, 484 P.2d 329, 82 N.M. 487. 
N.Y—People v. McNeil 274 N.Y.S.2d 96, 51 Misc.2d 
761 affd. 289 N.Y.S.2d 395, 29 A.D.2d 917, and 
249 N.R2d 383,24 N.Y.2d 550, 301 N.Y.S2d 503. 
Am. on oth. grds.. 251 N.R2d 144,25 N.Yld 888, 
304 N.Y.S.2d 5, cert. den. 90 S.Ct 281 396 U.&. 
937, 24 L.Ed.2d 236. 

N.C—State v, Garnett. 211 S.E2d 519, 24 N.GApp. 
489, app. dism. 215 S.R2d 621 286 N.C 724, 287 
N.C 262. 

Ohio—State v. Wiggleswortb, 248 N.R2d 607, 18 Ohio 
SUd 171, revd. on oth. grds. 91 S.Q. 2284» <03 
U.S. 947, 29 L.Ed.2d 857. 

Sate v. Lipker, 241 N.E2d 171,16 Ohio App^d 

21 . 

OkL—Lay v. State, Cr., 461 P2d 1021. 

Or.—State v. Givens, 449 P.2d 151, 252 Or. 477* cert 
den. 89 S.Q. 1788, 395 US 929, 23 LEd.2d 247. 
Pa—Com. v. Koch, 288 A.2d 791,446 Pa. 469. 

R. I.—State v. McCartm, 262 Aid 826, 106 R.I. 674. 

S. C—State v. Jordan, 188 S.R2d 780. 

Tenn—Lloyd v. Sttte, 440 S.W.2d 797. 

Tex.—Willis v. State, Cr. f 479 S.W.Zd 301. 

Utah—State v. Scandrett, 468 P.2d 639, 24 Utth2d 202. 
Va—Peny v. Com., 156 S.E2d 566,208 Va. 283—Cal- 
lands v. Com., 157 S.E2d 198, 2G8 Va. 340. 
Wash.—Sute v. Bailey, 487 P.2d 204, 79 Washed 
477—State v. Buchanan, 489 P.2d 744,79 WaihJd 
740. 

W.Va.—Sttte v. Riser, 294 S.E2d 461. 

Wis.—State v. Bergenthal 178 N.W.2d 16, 47 W*2d 
668, cert. den. 91 S.Ct. 1657, 402 U.S. 972, 29 
L.Ed.2d 136—Madkins v. State, 184 N.W.2d 144, 
50 Wis.2d 347. 

Wyo—Priestley v. State, 446 P.2d 405. 
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No violation of constitutional right, etc. 

U.S.—U.S. V. Knight, D.C.Pa., 261 F.Supp. 843. 

La.-State v. Roddy, 270 So.2d 508, 263 U. 1064. 

Admissions held not voluntary 

U.S.—Vanleeward v. Rutledge, C.A.Ga., 369 F.2d 584. 

U.S. ex rel. Smith v. Yeager, DC.N.J., 336 
F.Supp. 1287, affd. 451 F.2d 164, cert den. 92 
S.Ct. 112, 404 U.S. 859, 30 L.Ed.2d 101. 

Ala.—Robinson v, State, 224 So.2d 675, 45 Ala.App. 
74. 

Ariz—State v. Doss, 568 P.2d 1054, 116 Anz. 156. 

Cal—People v. Rand, 2! Cal.Rptr. 89, 202 C.A.2d 668. 

Colo—People v. Cogjilan, 537 P.2d 745, 189 Colo. 99. 

Fla.—State v. Prosser, App., 235 So.2d 740. 

IU—people v. Bolden, 368 N.E.2d 1319, 11 IU.Dec 
573, 53 Ill.App.3d 848. 

Mich.—People v. Summers, 166 N.W 2d 672, 15 Mich. 
App. 346. 

Minn.—State v. King, 156 N.W.2d 742, 279 Minn. 225. 

Miss.—Miller v. State, 250 So.2d 624. 

N.Y.—People v. Coleman, 369 N.E2d 742, 42 N.Y.2d 
500, 399 N.Y.S.2d 185. 

Okl.—Brown v. State, Cr., 384 P.2d 54. 

Pa.—Com. v. Hallowell, 282 A.2d 327, 444 Pa. 221 

Tenn.—Vandegriff v. State, 402 S.W.2d 370. 

Tex.—Mcllwain v. State, Cr, 402 S.W.2d 916. 

Wis—State v. Hoyt, 128 N.W.2d 645, 21 Wis.2d 284. 

Truth or falsity immaterial 

Cal—People v. Lopez, 32 Cal.Rptr. 424, 384 P.2d 16, 
60 G2d 223, cert. den. 84 S.Ct, 634, two cases, 375 
U.S 994, 11 L.Ed.2d 480, reh. den. 84 S.Ct. 794, 
376 U.S. 939, 11 L.Ed.2d 660, reh. den. 84 S.Qt 
800, 376 U.S. 946, 11 L.Ed.2d 770—People v. 
MacPherson, 84 Cal.Rptr. 129,465 P.2d 12, 2 C3d 
109. 

Wash,—State v. Cole, 408 P.2d 387, cert. den. 87 S.Ct. 
105, 385 U.S. 858, 17 L.Ed.2d 84. 

Matters held not to render statement involun¬ 
tary 

U.S.—U.S. V. Solomon, C.A.N.Y, 509 F.2d 863. 

Erving v. Sigler, D.C.Neb., 327 F.Supp. 778, 
affd., C.A., 453 F.2d 843, cert. den. 92 S.Ct, 2422, 
406 U.S. 976, 32 LEd.2d 676. 

Ala.—Beecher v. State, 256 So.2d 154, 288 Ala. 749. 

Cal.—People v. Helfend, 82 Cal-Rptr. 295, 1 GA.3d 
873, cert. den. 90 S.Ct. 2182, 398 U.S. 967, 26 
L.Ed.2d 551. 

Cola—Carroll v. People, 494 P.2d 80, 177 Colo. 288. 

Conn—State v. Vollhartit, 244 A.2d 601, 157 Conn. 25. 

Del—Winsett v. State, 251 A.2d 199. 

Ill—People v. Riggs, 252 N.E2d 725, 115 Hl.App.2d 
409. 

Iowa—State v. Entsminger, 160 N.W.2d 480. 

La—State v. Hayden, 267 So.2d 551, 263 La. 142. 

Mass.—Com. v. Rogers, 222 N.R2d 766, 351 Mass. 
522. 

Md.—Green v. State, 203 A.2d 870, 236 Md. 334. 

Wiggins v. State, 241 A.2d 424, 4 Md.App. 95, 

N.Y—People v. LaBelle, 322 N.Y.S.2d 960, 37 A.D.2d 
658. 

Old—Moore v. State, Cr., 461 P.2d 1017. 

Age atone not determinative 

Cal—People v. Rodriguez, 64 Cal.Rptr. 253, 256 
C.A.2d 663. 

Ill—People v. Hill 233 N.E.2d 367, 39 ni2d 125, cert, 
den. 88 S.Ct. 2305, 392 U.S. 936, 20 L.Ed.2d 1394. 

Md.—Green v. State, 203 A2d 870, 236 Md 334. 

McDuffie v. State, 278 A.2d 307, 12 Md.App. 
264. 

Statement subsequent to lie detector test 

N.Y—People v. La Belle, 253 N.Y.S.2d 901, 44 
Misc.2d 327—People v. Zimmer, 329 N.Y.S.2d 17, 
68 Misc.2d 1067. Affd. 339 N.Y.S.2d 671, 40 
A.D.2d 95S. 

Finding! 

U.S.—U.S. ex rel Wright v. LaVallee, C.A.N.Y., 471 
F.2d 123, cert. den. 94 S.Ct* 167, 414 U.S. 867, 38 
L.Ed.2d 87. 

Ariz.—State v. Robinson, 433 P.2d 70, 6 Ariz.App. 419. 


Cola—People v, Gallegos, 504 P.2d 343, 180 Colo. 238. 

Del—State v Rooks, 411 A.2d 316. 

Fla—Barker v. State, App., 271 So.2d 790 

Kan.—State v. Barnes, 551 P.2d 815, 220 Kan. 25 

La—State v. Eaker, 380 Sc.2d 19, cert. den. 101 SCt. 
133, 449 U.S. 847, 66 L Ed 2d 57. 

Me—State v. Preston, 411 A.2d 402. 

Mass.—Com. v. Tyree, 439 N.E.2d 263, 387 Mass. 191, 
cert, den 103 S.Ct. 825, 459 U.S. 1175, 74 L.Ed.2d 
1021. 

Mo—State v. Hull, App., 595 S.W.2d 49. 

N.J—State v. Johnson, 261 A.2d 662, 55 NJ. 331. 

N.Y—People v. Griffin, 401 N.E.2d 905, 48 N.Y.2d 
998, 425 N.Y.S.2d 547. 

N.C-State v. Barfield, 259 S.E.2d 510, 298 N.C. 306, 
cert. den. 100 S.Ct. 3050, 448 U.S. 907, 65 L.Ed.2d 
1137, reh den. 101 S.Ct. 41, 448 U.S. 918, 65 
L.Ed.2d 1181. 

Or.—State v Welch, 476 P.2d 822, 4 Or.App. 225. 

Pa.—Com. v. Jones, 414 A.2d 379, 271 Pa.Super. 528. 

S.D—State v. Seal, 160 NW.2d 643, 83 S.D. 455. 

Vt.—State v. Mecier, 412 A.2d 291, 138 Vt. 149. 

Age of defendant as factor 

U S—U.S. ex rel. Montgomery v. Mancusi, D.C.N.Y., 
338 F.Supp. 1247. 

Md—Harris v. State, 229 A.2d 604, 1 Md.App. 318. 

Pa—Com. v. Taper, 253 A.2d 90, 434 Pa. 71—Com. v. 
Starkes, 335 A.2d 698, 461 Pa. 178. 

Epileptic 

N.Y—People v. Baksys, 272 N.Y.S.2d 488, 26 A.D.2d 
648. 

Defendant's physical condition as relevant 
factor 

U.S.—U.S. ex rel Ward v. Mancusi, C.A.N.Y., 414 
F.2d 87. 

Pa.—Com. v. Starkes, 335 ‘A.2d 698, 461 Pa. 178. 

Mental competency 

D.C—U.S. v. Tucker, D.C., 328 F.Supp. 1311 

Kan—State v. Blake, 495 P.2d 905, 209 Kan. 196. 

Ky.—Dolan v. Com., 468 S.W.2d 277. 

Md—White v. State, 280 A.2d 283, 13 Md.App. 1. 

Mo—State v. Hyster, 504 S.W.2d 90. 

N.D.—State v. Iverson, 225 N.W.2d 48. 

Pa.—Com. v. Wilson, 329 A.2d 881, 463 Pa. I. 

Wash.—State v. Gregory, 488 P.2d 757, 79 Wash.2d 
637. 

State v. Ratow, 481 P.2d 20, 4 Wash.App. 321, 
cert. den. 92 S.Ct. 296, 404 U.S. 944, 30 L.Ed.2d 
259. 

Wyo—Longuest v. State, 495 P.2d 575, cert. den. 93 
S.Ct. 431 409 U.S. 1006, 34 L.Ed.2d 299-Stms v. 
State, 496 P.2d 185. 

Finding of voluntary admission presupposes 
making of admission 

N.J—State v. Wade, 282 A.2d 763, 116 NJ,Super. 449. 

Truth drugs 

Wyo—Moss v. State, 492 P.2d 1329. 

Shock 

U.S.—U.S. v. Watson, CAGa., 469 F.2d 362. 

Drugs 

U.S—U.S. V. Mattson, GA.Cal, 469 F.2d 1234, cert 
den. 93 S.Ct. 1513, 410 U.S. 986, 36 L.Ed.2d 
183—U.S. v. Taylor, CAAla., 508 F.2d 761, app. 
after remand 530 F.2d 49. 

Fla.—State v. Hostzclaw, App., 351 Sa2d 1033, ap¬ 
proved 351 So.2d 970. 

Iowa—State v. Rank, 214 N.W.2d 136. 

Mich.—People v. Mann, 212 N.W.2d 282, 49 Mich. 
App. 454. 

Mo.—State v. Jones, App., 558 S.W.2d 233, cert. den. 
98 S.Ct. 1609, 435 U.S. 970, 56 LEd.2d 61. 

Okl—Fred v. State, Cr., 531 P.2d 1038, cert. den. 95 
S.Ct. 1955, 421 U.S. 966, 44 LEd.2d 453. 

Pa.—Com. v. Cornish, 370 A.2d 291, 471 Pa. 256. 

Tenn—Peabody v. State, Cr., 556 S.W.2d 547. 

Wyo—Hernandez v. State, 587 P.2d 1094. 
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Statement of juvenile held not involuntary for 
lack of adult guidance 

Ga—Riley v. State, 226 S.E.2d 922, 237 Ga 124 
(disapproving Freeman v. Wilcox, 119 GaApp. 
325, 167 S.E.2d 163, to extent inconsistent.) 

Pa.—Com. v. Butcher, 304 A.2d 150, 451 Pa. 359. 

Sufficient capacity shown 

Mo.—State v. Heather, App., 498 S.W 2d 300. 

Rational intellect and free will 

Mo.—State v. Thomas, App., 522 S.W.2d 74. 

Intelligence 

Pa.—Com. v Starkes, 335 A.2d 698, 461 Pa. 178. 
Approved principles used in determining volun¬ 
tariness 

N.C.—State v. Perry, 216 S.E2d 426, 26 N.C App. 529. 

Preponderance of evidence 

Ga.—Pierce v. State, 231 S.E2d 744, 238 Ga. 126, cert, 
den. 97 S.Ct. 2635, 431 U.S. 930, 53 L.Ed.2d 246, 
reh. den. 97 S.Ct. 2991, 433 U.S. 916, 53 L.Ed.2d 
1102. 

Mo.—State v. Battle, App., 588 S.W 2d 65. 

Conversation with cellmate 

Ill—People v. Taylor, 441 N.E.2d 1231,65 HLDec. 717, 
110 Ill.App.3d 112. 
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78. U.S.—Wade v. Yeager, C.A.NJ., 377 F.2d 841, 
cert. den. 89 S.Ct. 218, 393 U.S. 893, 31 L.Ed.2d 
173—Morris v. Boles, CA.W.Va., 386 F.2d 395, 
cert, den 88 S.Ct. 1640, 390 U.S. 1043, 20 L.Ed.2d 
304. 

Ala—Emerson v. State, 198 So.2d 613, 281 Ala. 29. 

Cal—People v. Terry, 113 Cal-Rptr. 233, 38 C.A.3d 
432. 

Colo.—Clews v. People, 377 P.2d 125, 151 Colo. 219. 

Del—Weekley v. State, 222 A.2d 781. 

Fla—Watson v. State, 190 So.2d 161, cert. den. 88 S.Ct. 
339, 389 U.S. 960, 19 LEd.2d 369. 

Ga—Hunsinger v. State, 169 S.E.2d 286, 225 Ga. 426. 

Hawaii—State v. Green, 457 P.2d 505, 51 Haw. 260. 

Idaho—State v. Gonzales, 438 P.2d 897, 92 Idaho 152. 

Ill—People v. Hyman, 323 N.E.2d 54, 25 niApp.3d 
232. 

Ind—Rogers v. State, 315 N.E2d 707, 262 Ind. 315. 

Ky.—Moore v. Can., 634 S.W.2d 426. 

Me,—State v, Warner, 237 A2d 150. 

Md.—Cunningham v. State, 231 A2d 501, 247 Md 
404, cert. den. 88 S.Ct 832, 390 U.S. 908, 19 
L.Ed.2d 877. Vac. in part on otb. grds. 92 S.Ct 
2867, 408 U.S. 938, 33 LEd.2d 757, reh. den. 93 
S.Ct. 179, 409 U.S. 901, 34X.Ed.2d 161. 

Mass.—Com. v. Johnson, 225 N.E2d 360, 352 Mass. 
311, cert. gr. 88 S.Ct 158, 389 U.S. 816, 19 
L.Ed.2d 69, cert. dism. 88 S.Ct. 1155, 390 U.S. 511, 
20 L.Ed.2d 69. 

Mich—People v. Fields, 212 N.W.2d 612, 49 Mich. 
App. 652. 

Minn.—State v. Linder, 268 N.W.2d 734. 

Miss.—Craft v. State, 380 So.2d 251. 

N.M.—State v. Padilla, App., 581 P.2d 1295, 91 N.M. 
800. 

N.Y—People v. Mitchell 262 N.Y.S.2d 192,24 A-D.2d 
609. 

N.C—State v. Painter, 144 S.E.2d 6, 265 N.G 277- 
State v. Bishop, 158 S.E2d 511, 272 N.G 283. 

Okl—West v. State, Cr.App., 581 P.2d 1318. 

Or.—State v. Matthews, 409 P.2d 176, 242 Or. 394- 
State v. Smith, 453 P.2d 942, 253 Or, 280. 

W.Va—State v. Gwinn, 288 S.R2d 533. 

Wis.—State v. Miller, 151 N.W.2d 157, 35 Wis.2d 454. 

It is duty of court, etc. 

(2) Other statements. 

U.S.—Sessions v. Wilson, GACal, 372 F.2d 366. 

Cal—People v. Smith, 76 Cal-Rptr. 53,270 C.A.2d 715. 

Canvassing of police officer’s opinion 

D.C—Luck v. U.S., C.A., 348 F.2d 763, 121 U.SApp. 
D.G 151. 
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Separate bearing by court necessary 
Mich.—People v. Phillips, 224 N.W.2d 656, 56 Mich. 
App. 607, app. after remand 255 N W.2d 733, 75 
Mich.App. 690. 

N.Y.—People v. Campbell, 264 N.YS.2d 618, 24 
A.D.2d 884, app after remand 299 N Y.S.2d 280, 
31 A.D.2d 959, app. dism. 250 N.E2d 586, 25 
N.Y.2d 784, 303 N.Y.S.2d 530, order withdrawn m 
part on oth. grds. 309 N.Y.S.2d 118, 33 AD.2d 
1031. 

Pa.—Com. ex rel. Frazier v, Maroney, 214 A.2d 221, 
419 Pa. 361. 

Wis.—Upchurch v. State, 219 N.W.2d 363, 64 Wis.2d 
553. 

Permitting jury to reject statements found by 
court to be voluntary 

Colo.—Feldstein v. People, 410 P.2d 188, 159 Colo. 
107. 

Procedure on hearing as matter of discretion 
Mass.—Com. v. Campbell, 226 N.R2d 211, 352 Mass. 
.387. 

Time for determination 

Ga—James v. State, 157 S.E.2d 471, 223 Ga. 677. 
Hearing unnecessary if statement not used 
U.S.—U.S. v. Dubin, D.C.N.Y., 42 F.R.D. 434 
Statement suppressed 
U.S.—U.S. v. Brown, D.C.Ga., 305 F.Supp. 299. 

Where proper predicate laid 
Ala.—O’Neal v. State, Cr., 276 So 2d 616, 50 AlaApp. 
31, cert. den. 276 So.2d 621, 290 Ala. 370. 

Conclusion supported by facts 

Ala.—Tucker v. State, Cr., 279 So.2d 576, 50 Ala.App. 
405. 

Me.—State v. Wallace, 333 A.2d 72. 

N.C.—State v. Barfield, 259 S.E.2d 510, 298 N.C. 306, 
cert. den. 100 S.Ct. 3050,448 U.S. 907, 65 L.Ed.2d 
1137, reh. den. 101 S.Ct. 41, 448 U.S. 918, 65 
L.Ed.2d 1181. 

Suppression denied 

Cal.—People v. Leary, 115 Cal.Rptr. 85,40 C.A.3d 527. 
Wyo.—Fitzgerald v. State, 601 P.2d 1015. 

79. U.S.—Wade v. Yeager, C.A.N.J., 377 F.2d 841, 
cert. den. 89 S.Q. 218, 393 U.S. 893, 21 L.Ed.2d 
173. 

■ U.S. ex rel Royster v, McMann, D.C.N.Y., 292 
F.Supp. 116, affd,, GA., 433 F.2d 1013. 

Ark.—'Trotter v. State, 377 S,W.2d 14, 237 Ark. 820, 
cert. den. 85 S.Ct. 163, 379 U.S. 890, 13 L.Ed.2d 
94, and 85 S:Ct. 164, 379 U.S. 890, 13 L.Ed.2d 94. 
CaL—People v. Roberts, 45 CaLRptr. 155, 403 P.2d 
411, 63 C.2d 84—People v. Stockman, 47 CaLRptr. 
365, 407 P.2d 277, 63 G2d 494. 

Colo.—People v. Robertson, 577 P.2d 314, 40 Colo. 
App. 386. 

DeL—Winsett v. State, 251 A.2d 199. 

D.C.—Jackson v. U.S., App., 404 A.2d 911. 

Ill—People v. Fox, 264 N,R2d 502, 131 IH.App.2d 
604—People v. Gonzales, 316 N.E2d 800, 22 Ill. 
App.3d 83. 

Ind.—Blatz v. State, 369 N.E2d 1086,175 Ind.App. 26. 
Iowa—State v. Williams, 182 N.W.2d 396. 

Kan.—State v. Law, 522 P.2d 320, 214 Kan. 643. 
La.—State v. Collins, 217 So.2d 182,253 La. 149—State 
v. Skiffer, 218 So.2d 313, 253 La. 405. 

Md.—Oakley V. State, 207 A2d 472, 238 Md. 48, cert, 
den. 86 S.G. 1927, 384 U.S. 1021, 16 LEd,2d 
1022—Crowe v. State, 213 A.2d 558, 240 Md. 144. 
Boone v. State, 233 A.2d 476, 2 Md.App. 80. 
Mich.—People v. Allen, 154 N.W.2d 570, 8 Mich.App. 
408. 

Minn.—State v. Linder, 268 N.W.2d 734. 

Mo.—State v. Nolan, 423 S.WJd 815. 

N.M.—State v. Ortega, 419 P.2d 219, 77 N.M. 7. 
N.Y.—People v. Howard, 279 N.Y.S.2d 79, 27 A.D.2d 
796—People v. Sommer, 311 N.Y.S.2d 773, 34 
A.D.2d 817. 

People v. Frank, 262 N.Y£.2d 997, 47 Misc.2d 
557. 


Or.—Stale v Turner, 404 P.2d 187, 241 Or 105—State 
v. Atherton, 410 P.2d 208, 242 Or 621. cert, den 
86 S.Ct. 1982, 384'U.S. 1025, 16 L,Ed.2d 1030. 
Pa.—Com. v. O’Bryant. 388 A 2d 1059, 479 Pa. 534, 
cert. den. 99 S.Ct. 589, 439 U.S. 990, 58 LEd.2d 
664. 

Tex.—Cruz v. State, Cr.App., 586 S.W.2d 861. 

Vt.—State v. Sawyer, 230 A.2d 781, 126 Vt. 372. 
Wash.—State v. Collins, 446 P.2d 325, 74 Wash 2d 729. 
W.Va—State v. Starr, 216 S.R2d 242, 158 W.Va. 905 
Proof not required in absence of objection 
N.J.—State v. Holroyd, 208 A.2d 146, 44 N.J, 259. 
Determination of issue required 
Ariz.—State v Hunter, 423 P.2d 727, 5 ArizApp. 112, 
mod. on oth, grds 433 P.2d 22, 102 Ariz. 472. 
Burden on accused to prove police brutality 
U.S.—Castro v. Klinger, C A.Cal, 373 F.2d 847. 
Beyond reasonable doubt 
Colo.—People v. Moreno, 491 P.2d 575, 176 Cok). 488 
Neb.—State v. Irwin, 214 N.W.2d 595, 191 Neb. 169 
N.Y.—People v. Harrington, 332 N.Y.S.2d 789, 70 
Mtsc.2d 303. 

Preponderance rather than proof beyond reason¬ 
able doubt as standard 

U.S.—U S. V. Cluchette, C.A.Cal., 465 F.2d 749—Kdp- 
er v. Cupp, C.A.Or., 509 F.2d 238. 

Ariz.—State v. Humphrey 531 P.2d 1142, 23 ArizApp. 
204. 

Ill.—People v. Lopez, 416 N.R2d 1127, 48 IllDec 605, 
93 Ill App. 3d 152. 

Iowa—State v. Cullison. 215 N.W.2d 309. 

Md.—Cooper v. State, 407 A.2d 756, 44 Md.App. 59. 
Mo.—State v. Hughes, App., 594 S.W.2d 630. 

Mont—State v. Smith, 523 P.2d 1395, 164 Mont 334. 
Nev.—Ogden v. State, 607 P.2d 576, 96 Nev, 258. 
Or.—State v. Cohn, 607 P.2d 729, 43 Or.App. 913. 
Pa,—Com. v. Thomas, 425 A2d 1151, 284 Pa.Super. 
375. 

Burden on state to show brutality did not cause 
injuries of one injured in custody 
Ill.—People v. Moats, 411 N.E2d 573, 44 Ill.Dec. 451, 
89 IUApp.3d 194. 

79,5. U.S.—U.S. v. Armstrong, C.A.S.D., 462 F.2d 
408. 

Ind—Dipert v. State, 286 N.R2d 405, 259 Ind. 260. 
Me.—State v. Warner, 237 A.2d 150. 

Md—Schowgurow v. State, 213 A.2d 475,240 Md. 121. 
Mich—People v. Williams, 207 N.W.2d 480, 46 Mich. 
App. 165. 

Wis.—State v. Pires, 201 N.W.2d 153, 55 Wis.2d 597. 

Waiver as to counsel 

Okl—Davis v. State, Cr., 524 P.2d 46. 

80. U.S—Hoffa v. US., Tenn., 87 S.Ct. 408, 385 US. 
293, 17 LEd.2d 374, reh. den. 87 S.Ct. 970, three 
cases, 386 U.S. 940, 951,17 LEd.2d 88a reh. den. 
87 S.Ct 971, 386 U.S. 940, 951, 17 L.Ed.2d 
880—U.S. v. Bourassa, C.A.Kan., 411 F.2d 69, 
cert. den. 90 S.Ct 235, 396 U.S. 915, 24 LEd.2d 
192. 

Ala.—Jacobs v. State, Cr., 238 So.2d 911, 46 AlaApp. 
113—Manning v. State, Cr., 287 So.2d 248, 51 
AlaApp. 538. 

Alaska—Soolook v. State, 447 P.2d 55, cert den. 90 
S.Q. 107, 396 U.S. 85a 24 L.Ed.2d 99. 

Ariz.—State v. Reynolds, 449 P.2d 614, 104 Ariz, 149, 
app. after remand 470 P.2d 454, 106 Ariz. 47- 
State v. Mojarro Padilla, 483 P.2d 549, 107 Ariz. 
134, cert. den. 92 S,Ct 718, 404 U.S. 1049, 30 
LEd2d 740-State v. Schindorff, 484 P.2d 4, 107 
Ariz. 172. 

Ark.—Charleston v. State, 514 S.W,2d 209, 257 Ark, 
26. 

Cal—People v. Glover, 75 Cal.Rptr. 629, 270 CA.2d 
255—People v. Daniels, 81 Cal.Rptr. 675, l CA.3d 
367. 

Colo—Rhodes v. People, 381 P.2d 30, 152 Colo. 210. 
Coim.—State v. Cobb, 266 A.2d 393, 159 Conn. 31. 
Del.—Parson v. State, 275 A.2d 777. 

D.C.—Lawrence v. U.S., App., 224 A.2d 306, 
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Fla—Holston v. State, 208 So.2d 98—Parkin v. State, 
238 So.2d 817. cert. den. 91 S.Ct 1189, 401 U.S. 
974, 28 L.Ed.2d 322. 

Ga.—Chandle v. State, 198 S.E2d 289, 230 Ga. 574— 
DeFreese v. State, 208 S.E.2d 832, 232 Ga. 739. 
Hawaii—State v. Foster, 354 P.2d 960, 44 Haw. 403. 
Ill—People v. Hicks, 256 N.E2d 823, 44 I11.2d 550, 
cert. den. 91 S.Ct 90.400 U.S. 845, 27 L.Ed.2d 81. 
Ind—Roddy v. State, 257 N.R2d 816, 254 Ind. 50- 
New v. State, 259 N.R2d 696, 254 Ind. 307. 
Iowa—State v. Holt 156 N W 2d 884. 261 Iowa 1069- 
State v. Williams, 182 N.W.2d 396-State v. Dod¬ 
son, 195 N.W.2d 684, cert. den. 93 S.Ct. 692, 409 
U.S. 1077, 34 L.Ed.2d 666. 

Kan.—State v. Turner, 392 P.2d 863, 193 Kan. 189- 
State v. King, 400 P.2d 975, 194 Kan. 629. 

Ky—Carson v. Com., 382 S.W.2d 83, cert. den. 85 
S.O 949, 380 U.S. 938, 13 L.Ed.2d 825—Ratliff v. 
Com., 406 S.W,2d 728. 

La—State v. Kemp. 205 So.2d 411, 251 Ljl 592—State 
v. Bonner, 210 So.2d 319, 252 La. 200-State v. 
Smith, 250 So.2d 724, 259 U 515. 

Me.—State v. Capitan, 363 A2d 221. 

Md—Dailey v. State, 212 A.2d 257, 239 Md. 596, cert 
den. 86 S.Ct. 1347, 384 U.S. 913, 16 LEd.2d 365, 
reh. den. 86 S.Ct 1466, 384 U.S. 947, 16 L.Ed.2d 
545. 

Mass.—Com. v. Ceialo, 257 N.R2d 921, 357 Mass. 255. 

Com. v. Roy, 307 N.R2d 851, 2 MassApp. 14. 
Mich—People v. Crook, 166 N.W.2d 497, 15 Mich. 
App. 309—People v. Hopper, 175 N.W.2d 889, 21 
MichApp. 276. 

Minn—State v. King, 176 N.W.2d 279, 286 Minn. 
392—State v. Moms, 187 N.W.2d 276, 290 Minn. 
523. 

Miss.—Henry v. State, 209 So.2d 614—Spurlin v State, 
218 So.2d 876. 

Mo —CJJS. cited la State v. Harrell 383 S.W.2d 554, 
555—State v. Turnbough, 388 S.W.2d 781—State 
v. Walker, 416 S.W.2d 134—State v. Peck, 429 
S.W.2d 247-State v. Edwards, 435 S.W.2d 1. 
Mont—State v. Watkins, 518 P.2d 259, 163 Mont 491. 
Neb—State v. Adams, 193 N.W.2d 579, 187 Neb. 662. 
Nev—Beasley v. State, 404 P.2d 911, 81 Nev. 431- 
Doyle v. State, 415 P.2d 323, 82 Nev. 242-Skinner 
v. State, 432 F.2d 675, 83 Nev. 380. 

N.H—State v. Cookhn, 341 A.2d 770, 115 N.H. 331. 
NJ.—State v. Pemberton, 201 A2d 538, 42 NJ. 424- 
State v. Lanzo, 210 A.2d 613,44 N.J. 560-State v. 
Seefeldt 242 A.2d 322, 51 NJ. 472. 

N.M—State v. James, 415 P.2d 35a 76 N.M. 376. 
N.Y—People v. Krom, 461 N.E2d 276, 61 N.Y.2d 
187, 473 N.Y.S.2d 139. 

N.G—State v. Miller, 174 S.E2d 481, 276 N.G 681, 
mand. conf. to 190 S.E2d 841, 28 N.G 74a vac. in 
part on oth. grds. 92 S.Q. 2863, 408 U.S. 937, 33 
L.EdL2d 755-State v. Maynor, 180 S.E2d 856, 278 
N.G 697. 

Ohio—State v. Khunpp, App., 175 N.E2d 767, app, 
dism, 167 N.R2d 778, 171 Ohio St. 62-State v. 
Swiger, 214 N.R2d 417, 5 Ohio StJd 151, cert, 
den. 87 S.Ct. 148, two cases, 149, 383 U.S. 874, 17 
L.Ed.2d 101—State v. Lipker, 241 NJB.2d 171, 16 
Ohio App.2d 21. 

Old.—Johnson v. State, Cr., 448 P.2d 266, cert. den. 90 
S.Ct. 953, 397 U.S. 941,25 L.Ed.2d 121—Griffin v. 
State, Cr., 453 P.2d 278—Andrews v. State, Cr., 
455 P.2d 741. 

Or.—State v. English, 378 P.2d 997,233 Or. 500-State 
v. Dayton, 409 P.2d 189, 242 Or. 269-State v. 
Hill, 422 P 2i 675, 245 Or. 510—State v. Joseph, 
451 P.2d 468, 252 Or. 610. 

State v. Montdth, 477 PJd 224, 4 Or.App. 
90-State v. Kahut, 692 P.2d 138, 71 Or.App. 243, 
review den. 698 P.2d 964, 299 Or. 31. 

Fa.—Com. v, Franklin, 265 A2d 361, 438 Pa. 411, 

R. I—State v. Travis, 360 A.2d 548, 116 R.I, 678. 

S. D.—State v. Thundenhield, 160 N.W.2d 408, 83 ED. 

414-State v. Long, 183 N.W.2d 472, 85 S.D. 431. 
Tenn—BeU v. State. 423 S.W.2d 482, 220 Term. 68S. 
Tex.—Mounce v. State, Cr., 432 S.W.2d 104—Cherry v. 

State, CrApp., 442 EW.2d 745. 

Utah—State v. Jimroez, 451 P.2d 583, '22 Utah2d 233. 
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Vt—State v. Miner, 258 A.2d 815, 128 Vt. 55. 

Va.—Williams v. Com., 179 S.E2d 512, 211 Va 609. 
Wash.—State v. Bower, 440 P.2d 167, 73 Wash.2d 634. 
Wyo.—Priestley v State, 446 P.2d 405 
Statement on hearing recording of codefendant’s 
confession 

Cal.—People v. Gaines, 13 Cal.Rptr. 359, 192 C.A.2d 
128. 

Fifth Amendment no bar 

U.S.—Miranda v. State of Anz., Anz., Cal. & N.Y., 86 
S.Ct. 1602, 384 U.S. 436, 16 L.Ed.2d 694, 10 
A.L.R.3d 974, reh. den. 87 S.Ct. 11, 385 U.S. 890, 
17 LEd.2d 121. 

Cal.—In re Rinegold, 92 Cal.Rptr. 18, 13 C.A.3d 723. 
Ill.—People v. Hooker, 313 N.E.2d 468, 21 Ill.App.3d 
26. 

Mich.—People v. Burnette, 172 N.W.2d 453, 19 Mich. 
App. 336. 

Mo.—Gregg v. State, 446 S.W.2d 630. 

State v. Hampton, App., 509 S.W.2d 139. 
N.Y.—People v. Torres, 233 N.E.2d 282, 21 N.Y.2d 49, 
286 N.Y.S.2d 264. 

N.C.—State v. Goins, 211 S.E.2d 481, 24 N.GApp. 468, 
cert. den. 214 S.E2d 434, 287 N.G 262. 

Pa.—Com. ex rel. Vanderpool v. Russell, 233 A.2d 246, 
426 Pa. 499. 

Va.—Durham v. Cora., 158 S.E.2d 135, 208 Va. 415— 
Penn v. Com., 169 S.E.2d 427, 210 Va. 242. 

Wash.—State v. Cadena, 443 P.2d 826, 74 Wash.2d 185. 
Wyo.—Priestley V. State, 446 P.2d 405. 

Statements to persons other than law officers 

U.S.—U.S. V. Rojas, C.A.Cal., 458 F.2d 1355. 

Ala.—Hall v. State, Cr., 275 So.2d 374, 49 Ala.App. 
695. 

Ariz.—State v. Christopher, 457 P.2d 356, 10 Ariz.App. 
169. 

CaL—People v. Hays, 58 Cal.Rptr. 241, 250 C.A.2d 
96—People v. Stokley, 72 Cal.Rptr. 513, 266 
C.A.2d 930, cert. den. 89 S.Ct. 1761, 395 U.S. 914, 
23 L.Ed.2d 227. 

D.C.—U.S. v. Bemett, C.A., 495 F.2d 943, 161 U.S. 
App.D.C. 363. 

Fla.—Miller v. State, 415 So.2d 1262, cert. den. 103 
S.Ct 802, 459 U.S. 1158, 74 LEd.2d 1005. 

IU.—People v. Morehead, 259 N.E2d 8, 45 I11.2d 326, 
cert. den. 91 S.G. 251, 400 U.S. 945, 27 L.Ed.2d 
251. 

People v. Helms, 272 N.E2d 228,133 Ill.App.2d 
727—People v. Kurzydlo, 320 N.E2d 80, 23 Ill. 
App.3d 775. 

Ind.—Berry v. State, 287 N.E2d 557, 153 Ind.App. 387. 
Me.—State v. Peabody, 320 A.2d 242. 

Mass.—Com. v. Martin, 257 N.E.2d 444, 357 Mass. 
190. 

Mich.—People v. Rolston, 187 N.W.2d 454, 31 Mich. 
App. 200. 

N.Y.—People v. W„ 249 N.E2d 882, 24 N.Y.2d 732, 
302 N.Y.S 2d 260. 

N.C.—In re Simmons, 210 S.E2d 84, 24 N.GApp. 28. 
Ohio—State v. Watson, App., 252 N.E2d 305, 20 Ohio 
App.2d 115, mod. on oth. grds. 275 N.E2d 153, 28 
Ohio St2d 15. 

Term.—Freshwater v. State, Cr., 453 S.W.2d 446, 2 
Tenn.Cr.App. 314, cert. den. 91 S.Ct. 80, 400 U.S. 
84a 27 LEd.2d 74—West v. State, 466 S.W.2d 
524, 3 Tenn.Cr.App. 671. 

Admissions daring polygraph test 

Fla.—Roberts v. State, App., 195 So.2d 257. 

Me.—State v. Bowden, 342 AJd 281. 

Miranda rale of no benefit to accused 
U.S.—U.S. V. Littlejohn, GA.Kan., 441 F.2d 26. 

Diaz v. U.S., D.C.La., 264 F.Supp. 937, affd. 
GA., 391 F.2d 932. 

I1L—People v. Lopez, 235 N.E2d 652, 93 IU.App.2d 
426. 

Ind.—Moore v. State, 293 N.E2d 28. 260 Ind. 154. 
Kan.—State v. Little, 439 P.2d 387,201 Kan. 94—State 
v. WUson, 523 P.2d 337, 215 Kan. 28. 

La.—State v. Rodgers, 207 So.2d 755, 251 La. 953. 


Mich.—People v. Moore, 214 N W.2d 548, 51 Mich 
App. 48. 

N.J.—State v Gallicchio, 240 A.2d 166, 51 N.J. 313. 
N Y.—People v. Torres, 233 N.E2d 282, 21 N,Y.2d 49, 
286 N.Y.S.2d 264. 

Okl.—Alexander v. State, Cr, 449 P.2d 910. 

Tenn.—State v Chambless, Cr.App., 682 S.W.2d 227. 
Tex.—Lucas v State, Cr., 452 S.W.2d 468. 

Wis.—Strait v. State, 164 N.W.2d 505, 41 Wis.2d 552. 
Wyo.—Priestley v. State, 446 P.2d 405 
Spontaneous admissions 

U.S.—Amass v. U.S., C.A.N.Y., 413 F.2d 272, cert. 

den. 90 S.Ct. 271, 396 U.S. 932, 24 L.Ed.2d 230. 
Ark—Edington v State, 418 S.W.2d 637, 243 Ark. 10. 
Ga.—Williams v. State, 202 S.E.2d 433, 231 Ga. 508. 

Cross v. State, 176 SE2d 517, 122 Ga.App. 208. 
Ill.—People v. Goodwin, 322 N.E2d 569, 24 Ill.App.3d 
1090. 

N.C.—State v. Thomas, 200 S.E2d 3, 284 N.G 212. 
Okl.—Watts v. State, 487 P.2d 981, mod. on oth. grds., 
507 P.2d 915. 

Tex.—Blanco v. State, Cr., 471 S.W.2d 70. 

Before Miranda 

U.S.—Dosek V. U.S., C.A.Neb., 405 F.2d 405, cert. den. 

89 S.Ct. 2014, 395 U.S. 943, 23 L.Ed.2d 461. 
Okl.—Moore v. State, Cr., 430 P.2d 340. 

Escobedo and Miranda inapplicable to state¬ 
ments made to persons not officers 
Cal.—People v. Amata, 75 Cal.Rptr. 860, 270 C.A.2d 
575. 

La.—State v. Henmgan, 404 So.2d 222. 

Neb.—State v. Robinson, 173 N.W.2d 443, 185 Neb. 64. 
Nev.—Schaumberg v. State, 432 P.2d 500, 83 Nev. 372. 
Accused out on bail 

U.S.—U.S. V. McManaman, C.A.Kan., 606 F.2d 919, 
app. after remand 653 F 2d 458. 

Tex.—Thumann v. State, Cr., 466 S.W.2d 738. 
Informer overhearing conversation 
U.S.—Hoffa V. U.S., Tenn., 87 S.G. 408, 385 U.S. 293, 
17 L.Ed.2d 374, reh. den. 87 S.G. 970, three cases, 
386 U.S. 940, 951, 17 L.Ed.2d 880, reh. den. 87 
S.Ct. 971, 386 U.S. 940, 951, 17 LEd.2d 880. 

U.S. v. Friedland, C.A.N.Y., 441 F.2d 855, cert, 
den. 92 S.Ct. 143, 404 U.S. 867, 30 L.Ed.2d 111, 
and 92 S.Ct. 239, 404 U.S. 914, 30 L.Ed.2d 188. 

Admissions during legal search 
Ariz.—State v. Snodgrass, 507 P.2d 1003, 19 Ariz.App 
391. 

Miranda inapplicable to nontestimonial act 
U.S.—U.S. v. Camacho, C.A.Guam, 506 F.2d 594. 
Defendant’s mental state affects weight given 
statement 

Kan.—State v. Smith, 530 P.2d 1215, 216 Kan. 265. 
Out-of-court declarations 
U.S.—U.S. V. Nixon, DistCol., 94 S.G. 3090, 418 U.S. 
683, 41 L.Ed.2d 1039. 

A statement wrung by an owner pro¬ 
tecting his property from an individual 
caught criminally infringing on own¬ 
er’s rights may not be excluded . 80 5 

80.5. Benefits or leads from statement admit¬ 
ted 

Ind.—Trinkle v. State, 284 N.E2d 816, 259 Ind. 114. 
Owner protecting property may interrogate in 
manner prohibited to police 
Ind.—Trinkle v. State, 284 N.E2d 816, 259 Ind. 114. 
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81. U.S.—Miranda v. State of Ariz., Ariz., Cal. & 
N.Y., 86 S.Ct. 1602, 384 U.S. 436,16 EEd.2d 694, 
reh. den. 87 S.Ct. 11, 385 U.S. 890, 17 L.Ed.2d 
121—Frazier v. Cupp, Or., 89 S.G. 1420, 394 U.S. 
731. 22 LEd.2d 684. 


U.S. v. Sent, C.A.N.C., 662 F.2d 277, cert, den. 
102 S.Ct. 1453, 455 U.S. 950, 71 LEd.2d 664— 
U.S. v. Welsh, C.A.I11., 721 F.2d 1142: 

U.S. v. Miller, DC.Okl., 526 F.Supp. 691. 
Ala.—Tiner v. State, 182 So.2d 859, 279 Ala. 126— 
Guenther v. State, 213 So.2d 679, 282 Ala 620, 
cert. den. 89 SCt. 916, 393 U.S. 1107, 21 L.Ed.2d 
803. 

Dickerson v. State, Cr., 239 So.2d 325, 46 Ala 
App. 183—McClendon v. State, Cr., 307 So.2d 723, 
54 Ala.App. 327. 

Alaska—Soolook v. State, 447 P.2d 55, cert. den. 90 
S.Ct. 107, 396 U.S. 850, 24 L.Ed.2d 99—Morris v. 
State, 473 P.2d 603. 

Ariz.—State v. Hughes, 456 P.2d 393, 104 Ariz. 535. 
State v. Richmond, 533 P.2d 553, 23 Anz.App. 
342. 

Ark.—Jackson v. State, 410 S.W.2d 766, 241 Ark. 
850—Haire v. State, 432 S.W2d 828, 245 Ark. 
293—Martin v. State, 476 S.W.2d 235, 251 Ark. 
1025. 

Cal.—People v. Neustice, 100 Cal.Rptr. 783, 24 C.A.3d 
178—People v. Marshall, 115 CaLRptr. 821, 41 

C. A.3d 129—People v. Tumage, 119 Cal.Rptr. 237, 
45 C.A.3d 201. 

Colo.—Reed v. People, 482 P.2d 110, 174 Colo. 43. 
Del.—State v. Winsett, Super., 238 A.2d 821, affd., 
Sup., 251 A.2d 199. 

D.C.—Long v. U.S., C.A., 338 F.2d 549, 119 U.S.App. 

D. C. 209—Copeland v. U.S., GA., 343 F.2d 287, 
120 U.$.App.D.C. 5. 

Golden v. District of Columbia, App., 210 A.2d 
2—Wright v. U.S., App., 224 A.2d 475 
Fla—Dickenson v. State, App., 261 So.2d 561. 

Ga—Estes v. State, 208 S.E2d 806, 232 Ga. 703. 
Hawaii-State v. Foster, 354 P.2d 960, 44 Haw. 403. 
Idaho—State v. Larseh, 415 P.2d 685, 91 Idaho 42. 
m.—People v. Sylvester, 217 N.E2d 110, 70 IU.App.2d 
200-People v. Jendrzejak, 240 N.E.2d 239, 98 
IU.App.2d 313—People v. Lawrence, 243 N.E2d 
456, 101 Ill.App.2d 340. 

Ind.—Weaver v. State, 215 N.E2d 533, 247 Ind. 315— 
Washington v. State, 456 N.E2d 382. 

Iowa—State v. Stump, 119 N.W.2d 210, 254 Iowa 
1181—State v. McClain, 125 N.W.2d 764, 256 
Iowa 175, 4 A.L.R.3d 134—State v. MiUer, 142 
N.W.2d 394, 259 Iowa 188—State v. Mayhew, 170 
N.W.2d 608, app. after remand 183 N.W.2d 723. 
Kan.—State v. Gray, 369 P.2d 330, 189 Kan. 398- 
State v. Washington, 424 P.2d 478, 198 Kan. 275. 
Ky.—Roberts v. Com., 572 S.W.2d 598. 

La.—State v. Ferguson, 124 So.2d 558, 240 La. 593, 
cert den. 81 S.Ct. 1089, 366 U.S. 913, 6 L.Ed.2d 
237—State v. Marchetti, 173 So.2d 531, 247 La. 
649. 

Me.—State v. Blouin, 384 A.2d 702. 

Md.—Smith v. State, 318 A.2d 568, 20 Md.App. 577, 
cert den. 95 S.G. 828, 420 U.S. 909, 42 L.Ed.2d 
839, reh. den. 95 S.G. 1416, 420 U.S. 984, 43 
L.Ed.2d 666. 

Mass.—Com. v. Burke, 182 N.E2d 127, 344 Mass. 
243—Com. v. Fancy, 207 N.E2d 276, 349 Mass. 
196—Com. v. Morrissey, 222 N.E2d 755, 351 
Mass. 505—Com. v. Rollins, 241 N.E2d 809, 354 
Mass. 630. 

Mich,—People v. Jebb, 141 N.W.2d 659, 3 Mich.App. 
118—People v. Cronk, 166 N.W.2d 497, 15 Mich. 
App. 309. 

Minn.—State v. Ellis, 136 N.W.2d 384, 271 Minn. 
345-State v. Gifford, 141 N.W.2d 124,273 Minn. 
249—State v. Eubanks, 152 N.W.2d 453,277 Minn. 
257, cert. den. 88 S.G. 1070, 390 U.S. 964, 19 
L.Ed.2d 1165. 

Miss.—Griffin v. State, 339 So.2d 550. 

Mo.—State v. Auger, 434 S.W.2d 1. 

State v. Ambus, App., 522 S.W.2d 306. 

Mont.—State v. Nelson, 362 P.2d 224, 139 Mont. 180- 
State v. Quigg, 467 P.2d 692, 155 Mont. 119. 
Neb.—State v. Thompson, 251 N.W.2d 387, 198 Neb. 
48. 

Nev.—Burns v. State, 495 P,2d 602, 88 Nev. 215. 
N.H.—State v. Hamson, 191 A.2d 89, 104 N.H. 526. 
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NJ.—State v. Hill, 221 A.2d 725, 47 NJ. 490—State v, 
Zucconi, 235 A.2d 193, 50 NJ. 361—State v. 
Magee, 245 A.2d 339, 52 NJ. 352, cert. den. 89 
S.O. 891, 393 U.S. 1097, 21 L.Ed.2d 789. 

N.M.—State v. Smith, App., 452 P.2d 195, 80 N.M. 
126. 

N.Y.—People v. McMillian, 226 N.Y.S2d 25, 33 
Misc.2d 989—People v. Jackson, 262 N.Y.S 2d 907, 
46 Misc.2d 742, affd. 231 N.E.2d 722, 20 N.Y.2d 
440, 285 N.Y.S.2d 8, cert. den. 88 S.Ct. 1815, 391 
U.S. 928, 20 L.Ed.2d 668—People v. Waters, 268 
N.Y.S.2d 203, 49 Misc.2d 566. 

N.C.—State v. Perry, 172 S.E.2d 541, 276 N.C. 339- 
State v. Carey, 206 S.E.2d 222, 285 N.C. 509, app. 
after remand 218 S.R2d 387, 288 N.C. 254. Vac. 
in part on oth. grds. 96 S.Ct. 3209,428 U.S. 904,49 
L.Ed.2d 1209. 

Ohio—State v. Klumpp, App., 175 N.E.2d 767, app. 
dism. 167 N.E.2d 778, 171 Ohio St. 62—Alexander 
v. Green, 208 N.E.2d 130, 2 Ohio St.2d 231. 

State v. Booth, 185 N.R2d 466. 

Old—Gibson v. State, Cr., 476 P.2d 362. 

Or.—State v. Joseph, 451 P.2d 468, 252 Or. 610. 

Pa.—Com. ex rel. Corbin v. Myers, 223 A.2d 738, 423 
Pa. 243, cert den. 87 S.Ct. 1361, 386 U.S. 1013,18 
L.Ed.2d 445—Com. v. Yount, 314 A.2d 242, 455 
Pa. 303. 

R. I.—Ruggiero v. Langlois, 255 A.2d 731, 106 R.I. 15. 

S. C—State v. Bell, 156 S.E.2d 313, 250 S.C. 37. 

S.D.—State v. Hinz, 103 N.W.2d 656, 78 S.D. 442- 

State v. Belt 111 N.W.2d 588, 79 S.D. 324. 

Tenn.—Flippen y. State, 365 S.W.2d 895, 211 Tenn. 
507. 

Sullins v. State, 448 S.W.2d 96, 1 Tenn.Cr.App. 
630—Suggars v. State, Cr., 520 S.W.2d 364. 

Tex.—Thompson v. State, Cr., 398 S.W.2d 942—Glass 
v. State, Cr., 402 S.W.2d 173—Nixon v. State, Cr., 
406 S.W.2d 445. 

Utah—State v.-Frayer, 409 P.2d 968, 17 Utah2d 288, 
cert. den. 87 S.Ct. 297, 385 U.S. 936, 17 L.Ed.2d 
216. 

Va.—Lamb v. Com., 227 S.E.2d 737, 217 Va. 307—La- 
Bonte v. Com., 232 S,R2d 738, 217 Va. 677. 
Wash.—State v. Cuzzetto, 457 P.2d 204, 76 Wash 2d 
378. 

State v. Toliver, 494 P.2d 514, 6 WashApp. 531. 
W.Va.—State v. Smith, 212 S.R2d 759, 158 W.Va. 663. 
Wis.—State v. Davidson, 170 N.W.2d 755, 44 Wis.2d 
177—McClellan v. State, 193 N.W.2d 711, 53 
Wis.2d 724. 

Wyo.—Drummer v. State, 366 P.2d 20. 

Before, at, or subsequent to, arrest 

(2) Other matters. 

Ark.—Callaway v. State, 524 S.W.2d 617,258 Ark. 352. 
D.C.—White v. U.S^ App., 222 A.2d 843. 

Fla.—State v. Applebaum, App., 296 So.2d 591. 

N.Y.—People v. Hughes, 298 N.Y.S^d 849. 59 Misc.2d 
303. 

Attempt to corrupt policeman 

(2) Other instances. 

N.Y.—People v. Kenny, 279 N.Y.S^d 198, 53 Misc2d 
527. 

Accused held not under arrest, etc. 

(2) Other matters. 

U.S.—U.S. v. Adler, CA.N.Y., 380 F.2d 917, cert. den. 

88 S.Ct. 561, 389 U.S. 1006, 19 L.Ed.2d 602. 
Alaska—Nicholi v. State, 451 P.2d 351. 

Cal.—People v. Helfend, 82 CaLRptr. 295, 1 C.A.3d 
873, cert den. 90 S.Ct 2182, 398 U.S. 967, 26 
L.Ed.2d 551. 

Ind.—Armstrong v. State, 429 N.E.2d 647. 

La.—State v. Statum, 390 So.2d 886, cert. den. 101 S.Ct. 

1489, 450 U.S. 969, 67 LEd.2d 619. 

N.Y.—People v. Felice, 358 N.Y.S.2d 35, 45 A.D.2d 
1026. 

Pa.—Com. v. Mills, 340 A.2d 900, 235 Pa.Super. 173. 
Tex.—Brown v. State, Cr., 437 S.W.2d 828, cert den. 

89 S.Ct 850, 393 U.S. 1089, 21 L.Ed.2d 782—War¬ 
ren v. State, Or., 514 $.W.2d 458. 

Wash.—State v. Basford, 467 P.2d 352, 1 Wash.App. 
1044. 


Wyo.—Fitzgerald v State, 601 P.2d 1015 

Statements when arrested 

U.S—Redmon v. U.S., CA.Cal, 355 F.2d 407. 

Cal.—People v. Treloar, 49 Cal.Rptr. 100, 410 P.2d 620, 
64 C.2d 141. 

People v. Monson, 63 Cal.Rptr. 409, 255 C.A 2d 
689. 

D.C.—Rainey v. U.S., C.A., 336 F.2d 743. 118 U.S. 
App.D.C. 355, cert. den. 85 S.Ct 79, 379 U.S 840, 
13 LEd 2d 47. 

N.Y.—People v. Cancel, 402 N.Y.$.2d 836, 61 A.D.2d 
497. 

Utah—State v. Famworth, 469 P.2d 9, 24 Utah2d 223 

Evidence held inadmissible 

U.S.—U.S V. Ible, GA.Fla., 630 F.2d 389. 

Cal.—People v. Clark, 69 Cal.Rptr. 218, 263 C.A.2d 87 
III.—People v. Kuba, 328 N.E 2d 52, 28 Ill App.3d 28. 
N.J.—State v. Davis, 337 A.2d 33, 67 NJ 222. 

N.M.—State v. Gorsuch, App., 529 P.2d 1256, 87 N.M. 
135. 

N.Y.—People v. Roberson, 359 N.E.2d 408, 41 N.Y 2d 
106, 390 N.Y.S.2d 900-People v. Rivers, 438 
N.E.2d 862, 56 N.Y.2d 476, 453 N.Y.S.2d 156. 
N.C.—State v. McCall, 212 S.E.2d 132, 286 N.C. 472, 
app. after remand 223 S.E.2d 303, 289 N.C. 512, 
vac. in part 97 S.Ct. 301, 429 U.S. 912, 50 L.Ed.2d 
278. 

N.D.—State v. Bragg, 221 N.W.2d 793. 

Tex.—Thumann v. State, Cr., 466 S.W.2d 738. 

Wis.—Upchurch v. State, 219 N.W 2d 363, 64 Wis.2d 
553. 

Exculpatory statement 

(2) Other matters. 

Cal.—People v. Brooks, 48 Cal.Rptr. 879,410 P.2d 383, 
64 C.2d 130. 

People v. Brice, 48 Cal.Rptr. 562, 239 C.A.2d 
181—People v Rice. 94 Cal.Rptr. 4, 16 C.A.3d 
337. 

Fla.—'Williams v. State, App., 271 So.2d 810. 

Minn.—State v. Hoskins, 193 N.W.2d 802, 292 Minn. 

111 . 

Wash.—State v. Ratow, 481 P.2d 20, 4 Wash.App. 321, 
cert. den. 92 S.Ct. 296, 404 U.S. 944, 30 L.Ed.2d 
259. 

Wis.—Scales v. State, 219 N.W.2d 286, 64 Wis.2d 485. 
Statement to probation officer as admissible 
Cal.—People v. Solis, 13 Cal.Rptr. 813, 193 C.A.2d 
68—People v. Arauz, 85 Cal.Rptr. 266, 5 C.A.3d 
523. 

Va.—Wansley v. Com., 171 S.R2d 678. 

Statement during preparation for polygraph test 
Cal.—People v. McHenry, 22 Cal.Rptr. 621, 204 C.A.2d 
764. 

Ill.—People v. Reed, 290 N.E.2d 612, 8 HI.App.3d 977. 
Warning as to constitutional rights given 
U.S.—Keiper v. Cupp, GA.Or., 509 F.2d 238. 

Ala.—Crowe v. State, Cr., 305 So.2d 396, 54 Ala.App. 

121 . 

Ariz.—State v. Bible, 452 P.2d 700, 104 Ariz. 346. 
Ark.—Evans v. State, 478 S.W.2d 874, 252 Ark. 335. 
Cal.—People v. Taylor, 55 Cal.Rptr. 521, 247 C.A.2d 
11—People v. Shaw, 73 Cal.Rptr. 499, 267 C.A.2d 
679—People v. Ludviksen, 87 Cal.Rptr. 781, 8 
C.A.3d 996. 

Colo.—People v. Bennett, 515 P.2d 466, 183 Colo. 125. 
Fla.—Anderson v. State, App., 207 So,2d 518—Irvin v. 
State, App., 246 So.2d 592—Thomas v. State, App., 
249 So.2d 510. 

Ga.—Brown v. State, 210 S.E.2d 706, 233 Ga. 171. 
Idaho—State v. Thomas, 489 P.2d 1310. 

Ill.—People v. Funder, 315 N.R2d 300, 21 Ill.App.3d 
351. 

Ind.—Raines v. State, 269 N,E.2d 378, 256 Ind. 404— 
Frith v. State, 325 N.E.2d 186, 263 Ind. 100. 
Iowa—State v, Winfrey, 221 N.W.2d 269—State v. 
Youngbear, 229 N.W.2d 728, cert. den. 96 S.Ct. 
455, 423 U.S. 1018, 46 L.Ed.2d 390. 

Kan.—State v. Foster, 447 P.2d 405, 202 Kan. 259— 
State v. Neil, 454 P.2d 136, 203 Kan. 473. 
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Ky.—Ratliff v. Com, 406 S W 2d 728. 

La —State v St. Andre, 267 So 2d 190, 263 La. 48. 
Md.— Mundell v. State, 223 A.2d 184, 244 Md. 91. 

Hale v State, 247 A.2d 409, 5 Md.App. 326. 
Mass—Com. v D’Ambra, 258 N E.2d 74, 357 Mass. 
260—Com v. Valhere, 321 N.E.2d 625, 366 Mass. 
479. 

Miss—Craft v. State, 380 So.2d 251. 

Mo.—State v. Craig, 406 S.W.2d 618—State v. Craw¬ 
ford, 416 S.W.2d 178. 

N.H—State v. Laaman, 331 A.2d 354, 114 N.H. 794, 
cert, den 96 S.CL 101, 423 U.S. 854, 46 L.Ed.2d 
79. 

N.M.—State v. Arellano, App, 572 P.2d 223, 91 N.M. 
195 

N.C—State v. Gladden, 184 S E.2d 249, 279 N.C 566. 
State v Dooley, 200 S.E.2d 818,20 N.C.App. 85, 
remd. 203 S,E2d 815, 285 N.C. 158—State v. 
Locklear, 212 S.E.2d 194, 24 N.C App. 737. 

Okl.—Hale v. Page, Cr., 478 P.2d 1014. 

Or.—State v. Collms, 453 P.2d 169, 253 Or. 74 

State v. Pressel, 468 P.2d 915, 2 Or.App. 477- 
State v Patterson, 485 P.2d 429, 5 Or.App. 438. 
Pa—Com v Feldman, 248 A.2d l, 432 Pa. 428 
S C—State v. Barrs. 184 S.E.2d 708, 257 S.C 193, cert. 

den. 92 SCt. 1615, 406 U.S. 907, 31 l.Ed.2d 818. 
S.D,—State v. Thundershield, 160 N.W.2d 408, 83 S.D. 
414 

Tenn.—Lundy v State, Cr., 521 S.W.2d 591. 

Tex.—Gnssam v. State, Cr., 403 S.W.2d 414. 

Utah—State v. Maestes, 445 P,2d 983, 2! Utah2d 367, 
cert. den. 89 SCt 1475, 394 U.S. 989, 22 L.Ed.2d 
764. 

Wash.—State v. Huston, 428 P,2d 547, 71 Wash.2d 226. 
State v. Loaning, 487 P.2d 785, 5 Wash.App. 
426. 

W.Va—State v. Woods, 206 S.E.2d 509, 157 WVa. 
947. 

Where arrest lawful 

U.S.—Rliey v. U.S., C.A.Anz, 411 F.2d 1146, cert, 
den. 90 S.Ct. 897, 397 U.S. 906, 25 L.Ed.2d 87— 
U.S. v. Smith, C.A.Cal., 456 F.2d 1236, app. after 
remand 467 F.2d 283, cert. den. 93 S.Ct 974, 410 
U.S. 912, 35 L.Ed.2d 274. 

D.C.—Johnson v. U.S,, C.A., 370 F.2d 489, 125 U.S. 
App.D.C. 243. 

Ga.—Little v. State, 266 S.E.2d 265, 153 Ga.App. 574, 
cert. den. 101 S.O. 164, 449 U.S. 861, 66 L.Ed.2d 
77. 

Md.—Hitt v. State, 201 A.2d 771, 235 Md. 544. 
Mass.—Com. v. Morrissey, 222 N.E.2d 755, 351 Mass. 
505. 

Mo.—State v. Edmonson, 371 S.W.2d 273. 

N.Y.—People v. Feldt, 272 N.Y.S.2d 223, 26 A.D.2d 
743, affd. 239 N.E.2d 733, 22 N.Y,2d 839, 293 
N.Y.S.2d 103. 

Wash.-State v. Clark, 533 P.2d 387, 13 Wash.App. 21. 
Inquiries held investigatory rather than accusa¬ 
tory 

U.S.—Williams v. Brewer, D.C.Iowa, 375 F.Supp. 170, 
affd., GA., 509 F.2d 227, affd. 97 S.Ct, 1232, 430 
U.S. 387, 51 LEd.2d 424, reh. den. 97 S.Ct 2200, 
431 U.S. 925, 53 L.Ed.2d 240, on remand 285 
N.W.2d 248, cert. den. 100 S.Ct. 1859, 446 U.S. 
921, 64 L.Ed.2d 277. 

Mass.—Com. v. Lepore, 207 N.R2d 26, 349 Mass. 121. 
Minn.—State v. Mize, 202 N.W.2d 883, 295 Minn. 519. 
Wis.—State v. Benoit, 265 N.W.2d 298, 83 Wis.2d 389. 
Intoxication of accused 

Cal.—People v. Culp, 50 CaLRptr. 471, 241 C.A.2d 
352—People v. Hayes, 96 Cal.Rptr. 879,19 C.A,3d 
459. 

Colo.—Carroll v. People, 494 P.2d 80, 177 Colo. 288. 
Iowa—State v. Youngbear, 229 N.W.2d 728, cert. den. 

96 S.Ct. 455, 423 U.S. 1018, 46 L,Ed.2d 390. 
Ky.—Peace v. Com., 489 S,W.2d 519. 

La.—State v. Hoffpauir, 355 So.2d 929. 

N.Y.—People v. Washington, 486 N.Y.S.2d 660, 127 
Misc.2d 451. 

N.C.—State v. Beasley, 179 S.E.2d 820, 10 N.C.App, 
663. 
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Or.—State v. Robinson, 473 P.2d 152, 3 Or.App 200. 
Wis.—State v. Eberbardt, 161 N.W.2d 287, 40 Wis.2d 
175. 

Consent by attorney 

UJS.—U.S, v. Drummond, C.A.N.Y., 354 F.2d 132, 
cert. den. 36 S.Ct. 1968, 384 U.S. 1013, 16 L.Ed.2d 
1031, reh. den. 87 S.Q. 24, 385 U.S. 892, 17 
L.Ed.2d 126—Williams v. U.S., CA.FUl, 399 F.2d 
666 . 

Conn.—State v. Smith, Cir.A.D., 220 A.2d 44, 3 Conn. 
Or. 538. 

Statements to friend 

Cal.—People v. Martinez, 48 Cal.Rptr. 521, 239 CA.2d 
161—People v. Califano, 85 Cal.Rptr. 292, 5 
C.A.3d 476. 

Iowa—State v. Cullison, 215 N.W.2d 309. 

La.—State v. Evans, 192 So.2d 103, 249 La. 861, cert, 
den. 88 S.Q. 110, 389 U.S. 887, 19 L.Ed.2d 187, 
■reh. den. 88 S.Ct. 483, 389 U.S. 998, 19 L.Ed.2d 
507. 

Statement to jail classification officer held inad¬ 
missible 

D.C.—Harrison v. U.S., CA., 359 F.2d 214, 123 U.S. 
App-D.C. 230. 

Statement not used in evidence 

Alaska—Oughton v. State, 420 P.2d 452. 

Kan.—Call v. State, 408 P.2d 668, 195 Kan. 688, cert, 
den. 86 S.Ct 1581, 384 U.S. 957, 16 L,Ed,2d 552. 

Freedom from coercion or mistreatment re¬ 
quired 

U.S.—Oregon v. Hass, Or., 95 S.Ct. 1215, 420 U.S. 714, 
43 L.Ed.2d 570. 

Earp v. Cupp, C.A.Or„ 453 F.2d 378, cert. den. 
93 S.G. 167, 409 U.S. 868, 34 L.Ed.2d 118. 

Iowa—State v. Clough, 147 N.W.2d 847, 259 Iowa 
1351. 

Md.—Gill v. State, 289 A.2d 575, 265 Md. 350. 

Kelly v. State, 286 A.2d 806, 14 MdApp. 287. 
Mo.—State v. Alewine, 474 S.W.2d 848. 

N.Y.—People v. Butler, 436 N.Y.S.2d 76, 80 A.D.2d 

644. 

Ohio—State v. Edgell, 283 N.E2d 145, 30 Ohio StJd 
103. 

Pa.—Com. v. Nathan, 285 A.2d 175, 445 Pa. 470. 

Presence of attorney 

U.S.—Hamilton v. State of N.G, D.GN.G, 260 F.Supp. 

632, affiL, C.A-, 382 F.2d 296. 

No constitutional duty to halt criminal investi¬ 
gation 

UE—Hoffa v. U.S., Tenn., 87 S.Q. 408, 385 U.S. 293, 
17 L.Ed.2d 374, reh. den. 87 S.CL 970, three cases, 
386 U.S. 94a 951, 17 L.Ed.2d 880, reh. den. 87 
S.Ct. 971, 386 U.S. 940, 951, 7 L.Ed.2d 880. 

Spontaneous statements 

Ala.—Akina v. State, Cr., 243 So.2d 385, 46 AlaApp. 

401. 

Bedingfidd v. Stare, Cr., 260 So.2d 408, 47 Ala. 
App. 677. 

Ariz.—State v. Kroupo, 492 P.2d 750, 16 Ariz.App. 
254. 

CaL—People v. Warrick, 57 CaLRptr. 121, 249 GA.2d 
1—People v. Alvarada, 57 CaLRptr. 411, 249 
GAJd 449. 

Cola—Smith V. People, 445 PJd 67, 167 Cola 19— 
Howard v. People, 477 PJd 378, 173 Colo. 209. 
Conn.—State v. Moscone, 370 A.2d 1030, 171 Conn. 
500. 

D.G—U.S. v. Haddey, GA., 636 F.2d 493, 204 U.S. 
AppJD.G 221. 

<3a.—Shoemaker v. State, 299 S.E2d 414, 165 GaApp. 
124. 

DL—People v, Kooks, 281 N.E2d 326, 51 UL2d 156. 
Iowa—State v. Brown, 176 N.W.2d 18a 
Md.—Brown v. State, 242 AJd 57a 4 MdApp. 261— 
Montgomery v, Stare 288 A.2d 628, 15 MdApp. 7. 
Misa.—Wash v. Stare 241 $o.2d 155. 

Mo.—State v. Hester, 425 S.W.2d 110. 

Neb.—State v. Red Feather, 289 N.W.2d 768, 205 Neb. 
734. 


N.Y.—People v. Prator, 402 N.Y.S.2d 739, 93 Misc.2d 
303. 

N.C.—State v. Thomas, 200 S.E2d 3, 284 N.C. 212. 
Pa,—Com v. Bordner, 247 A.2d 612, 432 Pa, 405— 
Com. v. Brown, 265 A.2d 101, 438 Pa. 52. 

S.C.—State v. Bell, 156 S.E2d 313, 250 S.C. 37. 

Tex.—Rice v. State, Cr., 480 S.W.2d 694—Wood v. 
State, Cr., 523 S.W.2d 248. 

Wash.—State v. Tohver, 494 P.2d 514, 6 Wash App. 
531. 

Prior to Miranda 

Fla.—Ruiz v. State, App., 199 So.2d 478, cert. den. 88 
S.Ct. 2068, 392 U.S. 910, 20 LEd.2d 1368—Collins 
v. State, App., 230 So.2d 711. 

Md.—Williams v. State, 234 A.2d 26a 2 MdApp. 17a 
cert. den. 88 S.Ct. 2074, 392 U.S. 913, 20 L.Ed.2d 
1372. 

Mich.—People v. Moffitt, 178 N.W.2d 160, 23 Mich. 
App. 123. 

Mo.—State v. Edwards, 435 S.W.2d 1. 

NJ.—State v. Mayberry, 245 A2d 481, 52 NJ. 413, 
cert. den. 89 S.D. 673, 393 U.S. 1043, 21 LEd.2d 
593. 

Pa.—Com. v. Magee, 284 A.2d 769, 445 Pa. 367. 

Tape recorded conversation 
Cal.—People v. Hinman, 61 Cal.Rptr, 609, 253 CA.2d 
896, cert. den. 88 S.Ct. 1818, 391 U.S. 923, 20 
LEd.2d 660. 

Ga.—Peacock v. State, 316 S.E2d 864, 170 GaApp. 
309. 

Police not prohibited from taking statement 
Or.—State v. Beaver, 432 P.2d 509, 248 Or. 101. 
Traffic violations 

U.S.—Clay V. Riddle, GA.Va., 541 F.2d 456. 

Ariz.—State v. Tellez, 431 P.2d 691, 6 ArizApp. 251, 
25 A.LR.3d 1063. 

Mo.—State v. Neal, App., 682 S.W.2d 860. 

NJ.—State v. Fearon, 264 A.2d 482, 110 NJ.Super. 
131, reversed on other grounds, 264 A.2d 446, 56 
N.J. 61. 

Conversation with police while not under arrest 
Ala—McBride v. State, Cr., 288 So.2d 180, 51 Ala 
App. 642. 

Mass.—Com. v. Doherty, 229 N.E2d 267, 353 Mass. 
197. 

N.Y.—People v. Christopher S., 483 N.Y.SJd 609, 126 
Misc.2d 594. 

Invidious trickery not shown 

U.S.—U.S. V. Lee, CA.IU., 413 F.2d 910, cert. den. 90 
S.Q. 595, 396 U.S. 1022, 24 L.Ed.2d 515. 

Mo.—State v. Phillips, 563 S.W.2d 47, cert den. 99 
S.Ct. 3096, 443 U.S. 904, 61 L.Ed.2d 872. 

Under indictment for another offense 

U.S.—U.S. v. Missler, CA.Md, 414 F.2d 1293, cert 
den. 90 S.G. 912, 397 U.S. 913, 25 L.E<L2d 93. 

Statements to reporter in defendant's cell 
Ind,—Lipps v. State, 258 N.E2d 622, 254 Ind. 141. 
Use of video tape 

U.S.—Hendricks v. Swenson, GAMo., 456 F.2d 503. 
Overheard conversation 
U.S.—DeMamas v. U.S^ C.A.S.D., 453 F.2d 211. 
Neb.—State v. Crouch, 290 N.W.2d 207, 205 Neb. 781. 
N.G—State v. Booker, 293 S.E2d 78, 306 N.C. 302, 
•app. after remand 306 S.E2d 771, 3Q9 N.C. 446. 

Statements regarding offense committed while 
In custody 

Tex.—Anderson v. State, Cr., 479 S.W'Jd 57. 

Arrest held not illegal 
U.S.—U.S. V. Dunavan, CA.Tenn., 485 F.2d 201. 
m.—People v. Weathers, 309 N.E2d 795, 18 W.App.3d 
338. 

Md.—’Wilkins v. State, 300 A.2d 411, 16 Md.App. 587, 
affd. 310 A.2d 39, 270 Md. 62, cert den. 94 S.Ct. 
1592, 415 U.S. 992, 39 LEd.2d 889. 

Okl.—Fred v. State, Cr„ 531 P.2d 1038, cert, den, 95 
S.Ct. 195S, 421 U.S. 966, 44 LEd.2d 453. 
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Absence of juvenile's parents when statement 

m aHfl 

Wyo.—Mullin v. State, 505 P.2d 305, cert. den. 94 S.Ct 
245, 414 US. 940, 38 L.Ed.2d 166. 

Involuntary statement inadmissible notwith¬ 
standing Miranda standards followed 

Ala.—Moon v. State, Cr., 262 So.2d 615, 48 AlaApp. 
127. 

Ill.—People v. Kimmons, 286 N.E2d 115, 6 IllApp.3d 
565. 

Wis.—State v. Parker, 197 N.W.2d 742, 55 Wis.2d 131, 
cert. den. 93 S.Ct. 918, 409 U.S. 1110, 34 L.Ed.2d 
692—McAdoo v. State, 223 N.W.2d 521, 65 Wis.2d 
596. 

Overheard statement by police officer without 
trespassing admissible 
U.S.—Narten v. Eyman, C.A.Ariz., 460 F.2d 184. 
III.—People v. Griffin, 318 N.E2d 671, 23 Ill.App.3d 
461. 

Statement to police officer properly executing 
search warrant admissible 

N.Y.—People v. Lancaster, 332 N.Y.S.2d 735, 39 
A.D.2d 776, cert. den. 93 S.Ct. 914, 409 U.S. 1110, 
34 L.Ed.2d 690. 

Pa.—Com. v. Whitehouse, 292 A.2d 469, 222 PaSuper. 
127. 

Illegal arrest 

U.S.—U.S. V. Strickland, CA.Cal., 490 F.2d 378. 

Colo.—People v. Robertson, 577 P.2d 314, 40 Colo. 
App. 386. 

La.—State v. Giovanni, 375 So.2d 1360, app. after 
remand 409 So.2d 593. 

Md.—In re Appeal No. 504 September Term, 1974 from 
Circuit Court of Baltimore City Sitting as a Juve¬ 
nile Court, 332 A.2d 698, 24 MdApp. 715. 
N.Y.—People v. Nelson, 436 N.Y.S.2d 505, 79 AD.2d 
171, cert. den. 102 S.Ct. 336, 454 U.S. 869, 70 
L.Ed.2d 172. 

Pa.—Com. v. Wright, 332 A.2d 809, 460 Pa. 247. 
R.I.—State v. Arruda, 317 A.2d 437, 113 R.I. 59. 

Delay in arraignment * 

U.S.—Government of Virgin Islands v. Berry, D.CVir- 
gin Islands, 385 F.Supp. 134. 

Ariz.—State v. Humphrey, 531 P.2d 1142, 23 Ariz. App. 
204. 

Cal.—In re Walker, 112 Cal.Rptr. 177, 518 P.2d 1129, 
10 C.3d 764. 

Iowa—State v. Hansen, 225 N.W.2d 343. 

Miss.—Harrison v. State, 307 So.2d 557. 

Pa.—Com. v.‘Johnson, 312 A.2d 418, 226 Pa,Super. 
7—Com. v. Hunter, 312 A.2d 420, 226 Pa.Super. 
11—Com. v. Griffin, 336 A.2d 419, 232 Pa-Super. 
163. 

Use of reasonable force in arrest 
Cal.—In re Walker, 112 Cal.Rptr. 177, 518 P.2d 1129, 
10 G3d 764. 

Routine information 

Cal.—People v. Van Alstyne, 121 CaLRptr. 363, 46 
GA3d 900, cert. den. 96 S.Ct. 798, 423 U.S. 106a 
46 L.Ed.2d 652. 

La.—State v. Thompson, 399 So.2d 1161, op. dissented 
400 So.2d 1080, 

Age immaterial absent coercion 

N.G—State v. Thompson, 214 S.E2d 742, 287 N.G 
303, vac. in part on oth. grds. 96 S.Ct. 3215, 428 
U.S. 908, 49 L.Ed.2d 1213. 

Equivocal statements admissible 

Mass.—Com. v. Valliere, 321 N.E2d 625, 366 Mass. 
479. 

Fifth and Sixth Amendment rights activated 

U.S.—U.S. V. Prior, D.GFla., 381 F.Supp. 870. 

Brutality 

U.S.—Government of Virgin Islands v. Gereau, C.A. 
Virgin Islands, 502 F.2d 914, cert. den. 95 S.Ct. 
829, 420 U.S. 909, 42 L.Ed.2d 839, app. after 
remand 523 F.2d 140, cert. den. 96 S.Ct. 1119, 424 
U.S. 917, 47 LEd.2d 323. 

Wis.—Triplett v. State, 222 N.W.2d 689, 65 Wis.2d 365. 
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Lack of probable cause of arrest 

Ala.—Allen v. State, Cr, 297 So.2d 391, 53 Ala. App. 

66, cert. den. 297 So.2d 399, 292 Ala. 707. 

Custody defined as significant deprivation of 
freedom 

Ga.—Shy v. State, 218 S.E.2d 599, 234 Ga. 816. 

Not custodial interrogation 

Dl.—People v. Johnson, 422 N.E2d 50, 52 IU.Dec. 369, 

96 Ill.App.3d 763. 

Md.—Cummings v. State, 341 A.2d 294, 27 Md.App. 
361. 

S.D.—Matter of M. J. B., 284 N.W.2d 874. 

Tex.— Tasby v. State, App. 6 Dist, 679 S.W.2d 78. 
After preliminary arraignment 
Ga.—Jones v. State, 331 S.E.2d 633, 174 Ga.App. 783, 
Statement to undercover officer not coerced 
Fla.—State v. Delgadillo, App., 458 So.2d 20, review 
den. 467 So.2d 999. 

Pre plea bargain statements 

N.Y.—:People v. Evans, 444 N.K2d 7, 58 N.Y.2d 14, 
457 N.Y.S.2d 757. 

Custodial interrogation does not nec¬ 
essarily ensue merely because police 
questioning occurred at a police sta¬ 
tion . 811 

81.1. U.S.—Government of Virgin Islands v. Kiron, 
D.C.Virgin Islands, 377 F.Supp. 601. 

S.D.—Matter of M. J. B., 284 N.W.2d 874. 
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Thus, Miranda warnings are not re¬ 
quired where accused, although a sus¬ 
pect, is not placed under arrest and 
voluntarily comes to a police station 
and is allowed to leave unhindered af¬ 
ter a brief interview . 81 la The roadside 
questioning of a motorist detained pur¬ 
suant to a routine traffic stop does not 
constitute “custodial interrogation” for 
purposes of the Miranda rule . 81 lb 

81.1a U.S.—California v. Beheler, Cal., 103 S.Ct. 

3517, 463 U.S. 1121, 77 L.Ed2d 1275. 

81.1b U.S.—Berkemer v. McCarty, Ohio, 104 S.Ct. 
3138, 82 L.Ed.2d 317. 

812. Cal.—People v. Carter, 15 Cal.Rptr. 645, 364 
P.2d 477, 56 C.2d 549. 

Del.—State v. Lasby, Super.,-174 A.2d 323,4 Storey 39, 
affd. 185 A.2d 271, 5 Storey 145. 

Fla.—Ebert v. State, App., 140 So.2d 63. 

Ill.—People v. Adams, 415 N.E2d 610, 47 Ill.Dec. 605, 
91 UlApp.3d 1059, cert. den. 102 S.Ct. 169, 454 
U.S. 849, 70 L.Ed.2d 137. 

Ky—Crain v. Com., 484 S.W.2d 839. 

Md.—Law v. State, 318 A.2d 859, 21 Md.App. 13, app. 

after remand 349 A.2d 295, 29 Md.App. 457. 
Mo.—State v. McKissic, 358 S.W.2d 1—State v. Wil¬ 
liams, 416 S.W.2d 956. 

N.Y.—People v. Andino, 362 N.Y.S.2d 766, 80 Misc.2d 
155. 

Pa.—Com. v. Reaves, 421 A.2d 351, 279 Pa.Super. 581. 
S.D.—State v. Hinz, 103 N.W.2d 656, 78 S.D. 442. 
Utah—State v. Winkle, 535 P.2d 82. 

Vt.—State v. Meunier, 224’A.2d 922, 126 Vt. 176. 
Identification of personal belongings 
U.S.—Hubbard v. Patterson, C.A.C 0 I 0 ., 374 F.2d 856, 
cert den. 88 S.Ct 142, 389 U.S. 868, 19 L.Ed.2d 
144, 

81,4. U.S—U.S. v. Drummond, C.A.N.Y., 354 F.2d 
132, cert. den. 86 S.Ct 1968, 384 U.S. 1013, 16 
LEd.2d 1031, reh. den. 87 S.Ct. 24, 385 U.S. 892, 
17 L.Ed2d 126. 

Alaska—Loveless v. State, 592 P.2d 1206. App. after 
remand, App., 634 P.2d 941. 

Ariz.—State v. Dark, 517 P.2d 1238, 110 Ariz. 242. 


Cal—People v. Walls, 49 Cal.Rptr. 82, 239 C.A.2d 543 

Colo—People v. Parada, 533 P.2d 1121, 1S8 Colo 
230—People v. Raffadh, 647 P 2d 230, app. after 
remand 701 P 2d 881. 

Del.—State v. Lasby, Super., 174 A 2d 323, 4 Storey 39, 
affd. 185 A.2d 271, 5 Storey 145. 

Ill.—People v. Johnson, 221 N.E.2d 662, 35 I!1.2d 624. 

Me.—State v. Castonquay, 240 A.2d 747 App, after 
remand 263 A.2d 727. 

Mass.—Com. v. Wallace, 190 N.E2d 224, 346 Mass. 9. 

N.Y—People v. Lee, 282 N.Y.S.2d 28, 28 A.D.2d 911. 

N.C.—State v. Wnght, 161 S.E2d 581, 274 N.C. 84, 
app. after remand 166 S.E.2d 681. 275 N.C. 242 

Ohio-City of Columbus v. Hayes, 222 N.E.2d 829, 9 
Ohio App.2d 38, cert. den. 88 S.Ct. 296, 389 U.S 
941, 19 L.Ed.2d 293. 

Ok!.—Bell v State, 381 P.2d 167. 

Or.—State v. Atherton, 410 P.2d 208,242 Or. 621, cert, 
den. 86 S.Ct. 1982, 384 U.S. 1025, 16 L.Ed.2d 
1030. 

Pa.—Com. v Rowe, 327 A.2d 358, 459 Pa. 163 

Wash.—State v. Stallworth, 577 P.2d 617, 19 Wash. 
App. 728. 

Factors considered 

U.S.—McGarrity v. Wilson, C.A.CaL, 368 F.2d 677— 
Allen v. Cupp, C A.Or., 426 F.2d 756, 

Carder v. Maxwell, D.C.Ohio, 298 F.Supp. 1056. 

Ala—Hall v. State, Cr.App., 399 So.2d 348. 

Ariz—State v, Humphrey, 531 P.2d 1142, 23 Anz.App. 
204. 

Fla.—Ebert vt State, App., 140 So.2d 63. 

Md.—Cummings v. State, 341 A.2d 294, 27 Md.App, 
361. 

Mass.—Com. v. Hams, 303 N.E2d 115, 364 Mass. 236. 

Mo.—State v. Craig, 406 S.W.2d 618. 

N.D.—State v. Iverson, 225 N.W.2d 48. 

Ohio—^City of Columbus v. Hayes, 222 N.E.2d 829, 9 
Ohio App.2d 38, cert. den. 88 S.Ct. 296, 389 U.S. 
941, 19 L.Ed.2d 293. 

Pa—Com. v. Simms, 317 A.2d 265, 455 Pa. 599. 

Test 

U.S—Kerrigan v. Scafati, C.A.Mass., 364 F.2d 759, 
cert. den. 87 S.Ct. 335, 385 U.S. 953, 17 L.Ed.2d 
231. 

Ariz—State v. Edwards, 529 P.2d 1174, 111 Ariz. 357. 

Cal—People v. Eduardo N.G., 166 Cal.Rptr. 873, 108 
C.A.3d 745. 

Md—Tate v. State, 203 A.2d 882, 236 Md. 312—Mun- 
dell v. State, 223 A.2d 184, 244 Md. 91. 

Miss—Roberts v. State, 301 So.2d 859. 

Mo.—State v. Garrett, App., 510 S.W.2d 853. 

N.C—State v. Sanders, 174 S.E2d 487, 276 N.C. 598, 
revd. on oth. grds. 91 S.Ct. 2290, 403 U.S. 948, 29 
LEd.2d 860, on remand 183,S.E2d 107, 279 N.C. 
389. 

Purpose of rule 

U.S.—Com. ex rd. Craig v. Maroney, D.C.Pa., 230 
FSupp. 391, affd., C.A., 348 F.2d 22, reh. den. 352 
F.2d 30, cert. den. 86 S.Ct. 1966, 384 U.S. 1019,16 
L.Ed,2d 1041 

Presumption that accused was under arrest 

Cal—People v. Terry, 50 Cal.Rptr. 120, 240 C.A.2d 
681. 

Prior to Miranda decision 

NJ.—State v. VigUano, 232 A.2d 129, 50 NJ 51. 

N.D.—State v. Iverson, 225 N.W.2d 48. 

Fact or defendant’s belief as to arrest 

D.C—Hicks v. U.S., C.A., 382 F.2d 158, 127 U.RApp. 

D.C. 209. 

Minor 

Kan.—State v. Farley, 587 P,2d 337, 225 Kan. 127. 

Md.—State v. Hance, 233 A.2d 326, 2 Md.App. 162, 
app. after remand 243 A.2d 895, 4 Md.App. 554. 

Indigency 

N.C—State v. Cannady, 185 S.E2d 287, 13 N.GApp. 
240, app. after remand 192 S,E2d 677, 16 N.C. 
App. 569. 
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Wanting given 

Ga —Bond.', v State, 208 S,E.2d 561, 232 Ga 694. 
81.6. US—U.S ex rei. Walters v. Reincke, D.C. 
Conn., 323 F.Supp. 434, affd., C A„ 434 F.2d 149 
Government of Virgin Islands v Kimon, D.C 
Virgin Islands, 377 FSupp. oGl. 

Ark —Degler v. State, 517 S.W.2d 515. 257 Ark. 388 
D.C-Naples v US, C.A., 307 F.2d 618, 113 U.S 
App.D.C. 281, on remand, D.C, 205 FSupp. 944. 
Iowa—State v. Culhson, 227 N.W.2d 121. 

N.D—State v. Iverson, 225 N W.2d 48. 

Va—Witt v. Com., 212 S.E.2d 293, 215 Va. 670. 
Examination of witness in absence of jury 
NC—State v. Gaskill. 124 S.E.2d 873, 256 N.C. 652. 
Duty to rule on question 
Del—State v. Pnest, Super., 193 A 2d 593. 6 Storey 
466. 

Matters constituting compulsion 
DC—U.S. v. Cox, C.A., 509 F.2d 390, 166 U.S.App 
D.C. 57. 

Md—Gaudio v. State, 230 A.2d 700, I Md.App. 455. 
“Walker hearing** 

Mich—People v. Crawford. 279 N.W.2d 560, 89 Mich. 
App. 30. 
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81.8. U.S—US. v. Smith, C.A.I11., 379 F.2d 628, 
cert. den. 88 S.Cl 491, 389 U S. 993, 19 LEd.2d 
486. 

Ala.—Kemp v. State, 179 So.2d 762, 278 Ala. 637 
Cal.—People v. Atchley, 346 P.2d 764, 53 C.2d 160, 
cert. gr. 80 S.Ct. 1081, 362 U S. 987, 4 LEd.2d 
1021, cert. dism. 81 S.Ct. 1051, 366 U.S. 207, 6 
L.Ed.2d 233—People v. Spencer, 31 Cal.Rptr. 782, 
383 P 2d 134, 60 C.2d 64, cert. den. 84 S.Ct. 1924, 
377 U.S. 1007, 12 L.Ed.2d 1055. 

D.C—Long v U.S., C.A., 338 F.2d 549, 119 U.S.App. 

D C. 209—Hutcherson v. U.S., C.A., 351 F.2d 748, 
122 U S.App.D.C. 51. 

Fla.—Patterson v. State, 25 So.2d 713, 157 Fla. 304, 
cen. den. 67 SO. 352. 329 U.S. 789, 91 L.Ed. 676. 
Ill,—People v. Watts, 241 N.E2d 463, 101 Ill.App 2d 
36. 

Kan.—State v. Greenwood, 421 P.2d 24, 197 Kan. 
676—State v. Weinman, 440 P.2d 575, 201 Kan. 
190—State v. Hinkle, 479 P,2d 841, 206 Kan. 
472—State v. Creekmore, 495 P.2d 96, 208 Kan. 
933. 

Ky.—Carson v. Com., 382 S.W.2d 85, cert. den. 85 
S.Ct. 949, 380 U.S. 938, 13 LEd.2d 825—Smith v. 
Com, 402 S.W.2d 686. 

Md—Bonner v. Director, Patuxen Inst, 206 A.2d 708, 
237 Md. 445—Ferrell v. Warden, Md. Penitentiary, 
216 A.2d 740, 241 Md. 432—Westfall v. State, 221 
A.2d 646, 243 Md 413. 

Mich.—People v. Jury, 142 N.W.2d 910, 3 Mich-App. 
427. 

Mo.—State v. Evans, 133 S.W.2d 389, 345 Mo. 398- 
State v. Boykins, 399 S.W.2d 70—State v. Pughe, 
403 S.W.2d 635—State v. Crawford, 416 S.W.2d 
178-State v. Stevens, 467 S.W.2d 1ft 50 A.L.R.3d 
96, cert. den. 92 S.Ct. 531, 404 U.S. 994, 30 
LEd,2d 546. 

NJ.—State v. Daky, 211 A.2d 354, 45 NJ. 68, cert, 
den. 86 S.Ct. 1934, 384 U.S. 1022, 16 L,Ed.2d 
1023-State v. McKnight, 243 A.2d 240, 52 N.J 
35. 

N.Y—People v. Rodriguez, 213 N.Y.S.2d 677, 28 
Misc.2d 308. 

Ohio-State v. Nichols, 209 N.E2d 750, 3 Ohio App.2d 
181 

Okl.—Hogan v State, Cr., 530 P.2d 1026. 

Pa.—Com. ex rel. Chapman v. Maroney, 198 A.2d 548, 
414 Pa. 76—Com. v. Coyle, 203 A.2d 782, 415 Pa. 
379—Com. ex rel. Price v. RusselL 227 A.2d 892, 
424 Pa. 371. 

S,D—State v. Hinz, 103 N.W.2d 656, 78 S.D. 442. 
Tex—Ward v. State, Cr., 399 S.W.2d 567. 

Utah-State v. Riojas, 413 P.2d 804, 17 Utah2d 416, 
cert, den. 87 S.Ct. 330, 385 U.S. 951, 17 LEd2d 
229. 
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Wis.—State ex rel. Goodchild v. Burke, 133 N.W.2d 
733, 27 Wis.2d 244, cert. den. 86 S.Ct. 1941, 384 
U.S. 1017, 16 L.Ed.2d 1039. 

After request for counsel 

U.S.—U.S. V. Rodriguez-Gastelum, GA-Ariz., 569 F.2d 
482, cert. den. 98 S.Ct. 2266, 436 U.S. 919, 56 
LEd.2d 760. 

CaL—People v. Romano, 17 CaLRptr. 399, 197 GA.2d 
622. 

Neb.—State v. Wdnacht, 277 N.W.2d 567, 203 Neb. 
124. 

N.M.—State v. Greene, 588 P.2d 548, 92 N.M, 347. 
N.Y.—People v. Perry, 262 N.Y,S.2d 205, 24 A.D,2d 
611—People v. Bowers, 357 N.Y.S.2d 563, 44 
A.D.2d 241. 

Wis.—State v. Miller, 151 N.W.2d 157, 35 Wis.2d 
454—Sharlow v. State, 177 N.W,2d 88, 47 Wis.2d 
259, cert. den. 91 S.Ct. 126, 400 U.S. 881, 27 
LE(L2d 119. 

Where caution given 

Del.—State v. Winsett, Super., 205 A2d 510, 8 Storey 

111 . 

Each case judged on particular facts 
Va.—Cooper v. Com., 140 S.E2d 688, 205 Va. 883. 
Request for counsel not shown 
UA—Williams v. Nelson, GA.Cal., 457 F.2d 376. 
Ark.—Childs v. State, 418 S.W.2d 793, 243 Ark. 62. 
Colo.—Reed v. People, 482 P.2d 110, 174 Colo. 43. 
NJ.—State v. Daley, 211 A2d 354, 45 NJ. 68, cert 
den. 86 S.Ct. 1934, 384 U.S. 1022, 16 L.Ed.2d 
1023. 

Pa.—Com. v. Jefferson, 226 A.2d 765, 423 Pa. 541. 
Refusal of counsel by accused 
Md.—Pressley v. Warden, Md. House of Correction, 
219 A2d 25, 242 Md. 405. 

Pa.—COm. v. Coyle, 233 A2d 542, 427 Pa. 72. 

Lack of counsel as factor for consideration 
D.G—Mathies v. U.S., GA., 374 F.2d 312, 126 U.S. 
App.D.C. 98. 

Mich.—People v. Allen, 154 N.W.2d 570, 8 Mich.App. 
408. 

N.Y.—People v. Black, 268 N.Y.S.2d 275, 25 A.D.2d 
663. 

N.C—State v. Thorpe, 164 S.R2d 171, 274 N.C. 457. 
Denial of counsel not shown 
Kan.—State v. Stubbs, 407 P.2d 215, 195 Kan. 396. 
N.Y.—People v. Gordon, 2 Dept, 489 N.Y.S.2d 608, 
111 AD.2d 409. 

People v. Huelin, 378 N.Y.S.2d 865, 85 Misc.2d 
139. 

Wash.—State v. Miller, 487 P.2d 640, 5 Wasb.App. 422. 
Right exercised by attempt to contact attorney 
U.S.—UJS. V. Porter, CA.1 (Mass.), 764 F.2d 1, re h. 
den. 776 FJd 370. 

Prior to Escobedo decision 

m.—People v. Ballinger, 225 N.R2d 10, 36 IlL2d 620, 
cert den. 87 S.Ct 2141, 388 U.S. 920, 18 LEd.2d 
1366. 

Mich.—People v. Moffitt, 178 N.W.2d 160, 23 Mich. 
App. 123. 

Prior to Miranda decision 

VS—VS V. Griffin, CA.Ohio, 378 F.2d 445—Mills v. 
U.S, GATex, 380 F.2d 335—Etheridge v. U.S., 
GAFhu, 380 F.2d 804. 

Bl—People v. Murdock, 237 N.R2d 442, 39 DL2d 553, 
app. after remand 270 N.E2d 21, 48 IlUd 362, 
cert den. 92 SCt 324, 404 U.S. 957, 30 LEd.2d 
274. 

Mich.—People v. CastcM, 151 N.W.2d 203, 7 Mich. 
App. 1. 

Moot—State v. CorHsa, 430 P2d 632, cert den. 88 
S.Ct 1063, 390 U.S. 961, 19 LEd.2d 1159. 
S enators to fingerprint card 
U.S.—U.S. v. Baverman, CA.N.Y., 376 F.2d 249, cert, 
den. 88 S.CL 155, 389 U.S. 885, 19 L.Ed.2d 182. 

I^mscript of tape recording 

UA—UA v. Maxwell, GAN.Y, 383 F.2d 437, cert, 
den. 88 S.CL 786, 389 U.S. 1043, 19 L.Ed.2d 835, 


cert. den. 88 S.Ct. 809, 389 U S. 1057, 19 LEd.2d 
856. 

Miranda and Escobedo guide lines not violated 

U.S.—Alexander v. U.S., C.A.Neb., 380 F.2d 33. 

Mass.—Com. v. Goulet, 372 N.R2d 1288, 374 Mass. 
404. 

Imputation of notice of request for counsel 

Ill.—People v. White, 335 N.R2d 457, 61 U1.2d 288, 
cert. den. 96 S.Ct. 1469, 424 U.S. 970, 47 LEd.2d 
738. 

Escobedo rule inapplicable 

La.—State v. Holmes, 354 So.2d 1282. 

81.10. U.S—Wade v. Yeager, D.CNJ., 245 F.Supp. 
67, mod. on oth, grds. and remd., C.A., 377 F.2d 
841, cert. den. 89 S.Ct. 218, 393 U.S. 893, 21 
LEd.2d 173—Lewis v. State of Okl., D.COkl., 
304 F.Supp. 116. 

Ariz.—State ex rel. Berger v. Superior Court In and For 
Mancopa County, 468 P.2d 580, 105 Ariz. 553, 
overruling State v. Herman, 414 P.2d 172, 3 Ariz. 
App. *323. 

CaL—People v. Gosman, 60 Cal.Rptr. 921, 252 C A2d 
1004-People v. Butler, 90 Cal.Rptr. 497, 12 
C.A.3d 189. 

Ga.—Highfield v. State, 272 S.R2d 62, 246 Ga. 478. 

Ill—People v. Tinsley, 262 N.E.2d 4, 128 IU.App.2d 
440—People v. Williams, 264 N.E2d 901, 131 
IlLApp.2d 149. 

Ind.—Jackson v. State, 375 N.E2d 223, 268 Ind. 360. 

Iowa—State v. Fox, 131 N.W.2d 684, 257 Iowa 174. 

Kan.—State v. Mallett, 386 P.2d 214, 192 Kan. 154. 

Md.—WestfaU v. State, 221 A.2d 646, 243 Md. 413. 

Mass.—Com. v. Kleciak, 216 N.E2d 417, 350 Mass. 
679—Com. v. Daley, 268 NJEL2d 130, 358 Mass. 
820. 

Mich.—People v. Cramer, 293 N.W.2d 744, 97 Mich. 
App. 148. 

Miss.—Shelby v. State, 246 So.2d 543. 

Mo.—State v. Durio, App., 512 S.WJd 833. 

N.M.—State v. Rael, App., 474 P.2d 83, 81 N.M. 791. 

N.Y.—People v. Robles, 263 N.E2d 304, 27 N.Y.2d 
155, 314 N.Y.S.2d 793, cert. den. 91 S.Ct 959, 401 
U.S. 945, 28 L.EcL2d 227. 

Ohio—State v. Bryson, 259 N.E2d 740, 22 Ohio St.2d 
224, vac. in part on oth. grds. 92 S.Ct. 2867, 409 
U.S. 938, 33 L.Ed.2d 757. 

OkL—Reid v. State, 478 P.2d 988, mod. on oth. grds. 
507 P.2d 915—Hart v. State, Cr., 484 P.2d 1334. 

Wis.—State v. Chabonian, 185 N.W.2d 289, 50 Wis.2d 
574. 

Accused out on bail 

U.S.—U.S. v. Bellamy, CA.S.C, 326 F.2d 389. 

Tenn.—Pryor v. State, 400 S.W.2d 700, 217 Tenn. 695. 

Disregarding counsel’s advice after consultation 

Ga.—Mobley v. Smith, 161 S.E2d 834, 224 Ga. 297. 

Mass.—Com. v. Sousa, 215 N.E2d 910, 350 Mass. 591. 

Wash.—State v. Young, 400 P.2d 374, 65 Wash.2d 938, 
cert. den. 86 S.Ct 446, 382 VS 963, 15 LEd.2d 
365, 

Inadmissible where counsel prevented from con¬ 
ferring with accused 

N.Y.—People v. Sanchez, 259 N.Y.S.2d 409, 15 N.Y.2d 
387, 207 N.E2d 356. 

Waiver 

VS.— U.S. v. Smith, CAI11., 379 F.2d 628, cert den. 
88 S.Ct 491, 389 U.S. 993, 19 LEd.2d 486-Mis- 
ner v. U.S., CATex., 384 F.2d 130. 

Ala.—Elrod v. State, 202 So.2d 539, 281 Ala. 331. 

Cal.—People v. Henderson, 45 CaLRptr. 198, 235 
GA2d 318—People v. Gomez, 60 Cal.Rptr. 881, 
252 CA2d 844. 

Ga.—Stanley v. State, 241 S.E2d 173, 240 Ga. 341, 
cert. den. 99 S.Ct. 218, 439 U.S. 882, 58 LEd.2d 
194. 

Ind.—Craft v. State, App., 372 N.E2d 472. 

La.—Sute v. Dominick, 354 So.2d 1316. 

Md.—Watson v. State, 382 A2d 574,282 Md. 73, cert, 
den. 98 S.Ct 3100, 437 U.S. 908,57 L,Ed.2d 1140. 


N.Y.—People v. Ermo, 401 N.Y.S.2d 831, 61 A.D.2d 
177, affd. 392 N.E2d 1248, 4 1 N.Y.2d 863, 419 
N.YS.2d 65. 

Tenn.—Owens v. State, Cr., 561 S.W.2d 167. 

Prior to Escobedo and Miranda decisions 
Ill.—People v. Weinstein, 263 N.E2d 62,46 IU.2d 222. 
Pa.—Com. ex rel. Norman v. Stitzel, 228 A.2d 373, 425 
Pa. 184. 

Prior to arrest 

U.S.-U.S. V. Garcia, GA.N.Y., 377 F.2d 321, cert, 
den. 88 S.Ct. 489, 389 U.S. 991, 19 L.Ed.2d 484. 

Prior notice to or consent of attorney not neces¬ 
sarily required 

U.S.-U.S. v. Springer, CAUL, 460 F.2d 1344, cert 
den. 93 S.Ct. 205, 409 U.S. 873, 34 L.Ed.2d 125. 

Duty to ascertain defendant's meaning 

Ind.—Pirtle v. State, 323 N.R2d 634, 263 Ind. 16. 
Confrontation with victim in cell 
Tex.—Nichols v. State, Cr., 511 S.W.2d 269. 

Statement to witness acting as government 
agent 

U.S.—Mealer v. Jones, D.C.N.Y., 573 F.Supp. 675, affd. 
741 F.2d 1451, cert. den. 105 S.Ct. 1871, 85 
L.Ed2d 164. 

81.12. U.S.—Brewer v. Williams, Iowa, 97 S.Ct. 
1232, 430 U.S. 387, 51 LEd.2d 424, reh. den. 97 
S.Ct 2200, 431 U.S. 925, 53 L.Ed.2d 240, on 
remand 285 N.W.2d 248, cert. den. 100 S.Q. 1859, 
446 U.S. 921, 64 L.Ed.2d 277. 

Hancock v. White, C.A.N.H., 378 F.2d 479. 

U.S. v. Turzynski, D.C.I1L, 268 F.Supp. 847- 
U.S. v. Wagner, D.CWash., 292 F.Supp. 1, affd., 
CA., 403 F.2d 1. 

Cal.—People v. Roberts, 45 CaLRptr. 155, 403 P.2d 
411, 63 C.2d 84. 

Colo—People v. Harris, 552 P.2d 10, 191 Colo. 234. 
Fla.—Dismukes v. State, App., 324 So.2d 201. 

DL—People v. Lagardo, 228 N.R2d 241, 84 Dl.App.2d 
410. 

Ind.—Brown v. State, 270 N.R2d 751, 256 Ind. 558. 
La.—State v. Reed, 390 So.2d 1314. 

Md.—Elliott v. Warden, Md. Penitentiary, 222 A.2d 55, 
243 Md. 627. 

NJ.—State v. Billingsley, 216 A.2d 217, 46 NJ. 219. 

State v. Bowens, 243 A.2d 847, 101 NJ.Super. 
193. 

N.Y.—People v. Frank, 262 N.Y.S.2d 997, 47 Misc.2d 
557—People v. Chicco, 268 N.Y.S.2d 739, 49 
Misc.2d 959. 

N.C.—State v. Doss, 183 S.R2d 671, 279 N.G 413, vac. 
in part on oth. grds. 92 S.Ct. 2875,408 U.S. 939,33 
LEd2d 762, mandate conformed to 191 $.E2d 70, 
281 N.C. 751. 

Va.—Cooper v. Com., 140 S.E2d 688, 205 Va. 883. 
Vt.—State v. Nicasio, 385 A.2d 1096, 136 Vt 162. 
Post arraignment statement 

(1) Held not admissible although made before indict¬ 
ment 

N.Y.—People v. Robinson, 246 N.Y.S.2d 623, 1*3 
N.Y.2d 296, 196 N.E2d 261. 

People v. Graham, 249 N.Y.S.2d 97, 20 A.D.2d 
949. 

(2) Held admissible when made before indictment. 
N.Y.—People v. Stevenson, 223 N.Y.S.2d 80, 32 

Misc.2d 614. 

(3) Held admissible when made in connection with 
another matter. 

N.Y.—People v. Taylor, 266 N.R2d 630, 27 N.Y.2d 
327, 318 N.Y.S.2d 1. 

(4) Exhibits whose admissibility depends on state¬ 
ment are inadmissible. 

N.Y.—People v. Graham, 249 N.Y.S.2d 97, 20 AD.2d 
949. 

(5) Held not admissible when made after arraign¬ 
ment. 

Ill.—People v. Lagardo, 237 N.R2d 484, 39 U1.2d 614. 
N.Y.—People v. Boatwright, 257 N.Y.S.2d 969, 22 
AD.2d 599. 
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People v. Waters, 268 N.Y.S.2d 203, 49 Misc.2d 
566. 

(6) Other matters. 

N.Y.— P«ople v. Jackson, 239 N.L2d 869, 22 N.Y.2d 
446, 293 N.Y S.2d 265. 

Admission to informer within hearing of officer 
N.Y.—People v. Robinson, 224 N.Y.S.2d 705, 16 
A.D.2d 184. 

Rule applied to secret interrogation of prisoner who 
failed to request counsel. 

U.S.—Lee v. U.S.? C.A.Tex„ 322 F.2d 770. 

After commencement of judicial proceeding on 
charge 

N.Y—People v. Richardson, 268 N.Y.S.2d 419, 25 
A.D.2d 221. 

People v. Reischmann, 250 N.Y.S.2d 660, 43 
Misc.2d 200. 

Interrogation without permission of counsel 

Cal.—People v. Brice, 48 Cal.Rptr. 562, 239 C.A.2d 
181—People v. Bowman, 49 Cal.Rptr. 772, 240 
GA.2d 358. 

N.Y—People v. Taylor, 266 N.R2d 630, 27 N.Y.2d 
327, 318 N.Y.S.2d 1. 

Vt.—In re Robinson, 215 A.2d 525, 125 Vt. 343. 
Violation of statutory procedure 
Neb.—State v. O’Kelly, 150 N.W.2d 117, 181 Neb. 618. 
Absence request for counsel 
Del.—Jenkins v. State, 230 A.2d 262, app. after remand 
240 A.2d 146, affd. 89 S.Ct 1677, 395 U.S. 213, 23 
LEd.2d 253, reh. den. 90 S.Q. 469, 396 U.S. 995, 
24 L.Ed.2d 460. 

Absence of waiver 

U.S.—U.S. V. Smith, GAJ11., 379 F.2d 628, cert. den. 
88 S.Q. 491, 389 U.S..993, 19 L.Ed.2d 486. 

Statements not deliberately elicited after indict¬ 
ment and appointment of counsel held ad¬ 
missible 

ni.— People v. Georgev, 230 N.E.2d 851, 38 I11.2d 165, 
cert. den. 88 S.Ct. 1202, 390 U.S. 998, 20 L.Ed.2d 
97. 

Rule held not violated 

U.S.—U.S. V. Aloisio, C.A.I11., 440 F.2d 705, cert. den. 
92 S.Ct. 49, 69, 404 U.S. 824, 30 LEd.2d 51. 

Formalized interrogation not a prerequisite 
U.S.—U.S. V. Anderson, C.A.Ala., 523 F.2d 1192. 
Actions rather than words 
U.S.—U.S. V. Anderson, CA.Fla., 523 F.2d 1192. 

Before indictment 

Ill.—People v. Patton, 339 N.E.2d 22, 33 IU.App.3d 
923. 

A defendant may not be deemed to 
have waived his right to counsel prior 
to the time his right to counsel is es¬ 
tablished.* 1,12 * 

81.12a. Fla.—Lomitis v. State, App., 394 So.2d 455. 

Non vult plea 

U.S.—U.S. ex rel. Allison v. State of NJ., CA.NJ,, 418 
F.2d 332, cert den. 91 S.Ct. 68, 400 U.S. 850, 27 
L.Ed.2d 88. 

Other statements made by accused in 
the absence of counsel have been held 
inadmissible . 8113 

81,13. U.S—U.S. v. Henry, Va., 100 S.Ct. 2183, 447 
U.S. 264, 65 L.Ed.2d US. 

Clifton v. U.S., CA.Gsu, 341 F.2d 649—U.S. v. 
Four Star, CJUMont., 428 F.2d 1406, cert. den. 91 
S.Ct. 255, 400 U.S. 947, 27 L.Ed.2d 253. 

Cal.—People v. Coyne, 69 CaLRptr. 736, 263 C.A.2d 
445—People v. Isby, 73 Cal.Rptr. 294, 267 GA.2d 
484—People v. Valencia, 73 C41.Rptr. 303, 267 
GA.2d 620. 

Conn.—State v. Klimczak, 268 A.2d 372, 159 Conn. 
608. 

Fla.—Jacobs v. State, App., 248 So.2d 515. 


Ill.—People v. Milam, 233 N.E,2d 398, 39 Ill.2d 22. 
cert. den. 89 S.Ct. 148, 393 U.S 895. 21 L,Ed.2d 
134. 

Ind.—Davis v.'State, 308 N.E2d 408. 159 Ind App 
580. 

Mass.—Com v. Marsh, 242 N.EZd 545, 354 Mass. 713 
Minn.—State v. Renfrew, 159 NW.2d 111, 280 Minn 
276. 

Mo.—State v. Tolliver, App., 561 S.W,2d 407. 

Neb.—State v. Smith, 277 N.W.2d 441, 203 Neb 64 
N.Y.—People v. Simons, 240 N.E.2d 22, 22 N.Y.2d 533, 
293 N.Y.S.2d 521. 

N.C.—State v. Squires, 158 S.EUd 345, 272 N.C 402- 
State v. Lynch, 181 S.E.2d 561, 279 NC 1 
Tex.—Lee v. State, Cr., 455 S.W.2d 316, 

Wyo.-Dryden v. State, 535 P.2d 483. 

Statements while committed to jail pending de¬ 
termination of probable cause hearing con¬ 
tinued to obtain counsel 
D.C.—Ricks v. U.S., C.A., 334 F.2d 964, US US App, 
D.C. 216. 

Necessity for notice of counsel of information as to 
right to appointed counsel where statement of impris¬ 
oned accused taken by order of court based on purport¬ 
ed request of accused. 

D.C.—Ricks v. U.S., C.A, 334 F.2d 964, 118 U.S.App. 
D.C. 216. 

Admission induced by promise of leniency 
Cal.—People v. Honable, 40 Cal.Rptr. 414, 229 C.A,2d 
480 

Police notified that retained counsel does not 
want statement taken 

N.Y.—People v. Gunner, 257 N.Y.S.2d 924, 15 N.Y 2d 
226, 205 N.R2d 851 

Suspect in fear 

N.Y.—People v. Ressler, 258 N.Y.S.2d 532. 45 Misc.2d 
995, revd. on oth. grds, 261 N.Y.S.2d 823, 24 
A.D.2d 7, am. on oth. grds. 262 N.Y.S.2d 1022, 24 
A.D.2d 727, motion den. 213 N.R2d 454, 16 
N.Y.2d 1046, 266 N.Y.S.2d 122, afftl 216 N.E.2d 
582, 17 N.Y.2d 174, 269 N.Y.S.2d 414. 

Statements obtained by subterfuge 

Cal.—People v. Bowman, 49 Cal.Rptr. 771 240 C.A.2d 
358. 

Minor 

Cal—In re Linda D., 83 Cal.Rptr. 544, 3 C.A.3d 567 
Neb.—State v. Smith, 277 N.W.2d 441, 203 Neb, 64, 

The contents of a private conference 
between an accused and his attorney, 
no matter how obtained, cannot be 
used against him without his con¬ 
sent . 81,131 

81.13a. Minn.—State Dept, of Public Safety v. 
Kneisl, 251 N.W.2d 645, 312 Minn. 281. 

81.14. Failure to notify as not rendering state¬ 
ment per se inadmissible 

Mass.—Com. v. Wallace, 190 N.E.2d 224, 346 Mass. 9. 
Presence of parents not required 
Cal—People v. Eh, 56 CaLRptr. 916, 424 P.2d 356, 66 
C.2d 63, cert. den. 88 S.Ct. 136, 389 U.S. 888, 19 
L.Ed.2d 188. 

I1L—People v. Slaughter, 376 N.E.2d 33, 17 III.Dec. 
140, 59 Ill.App.3d 159. 

Ind.—Massey v. State, 371 N.E.2d 703, 267 Ind. 504. 
La—State v. Melanson, App., 259 So.2d 609. 

Md—White v. State, 280 A.2d 283, 13 Md.App. 1. 
Minn.—State v. Hogan, 212 N,W.2d 664, 297 Minn. 
430. 

Element to be considered 

Ariz.—State v. Hardy, 491 P.2d 17, 107 Ariz. 583, 
overruling to the extent of any conflict State v. 
Maloney, 433 P.2d 625, 102 Ariz. 495. 

I1L—People v. Padilla, 387 N,W.2d 985, 26 IIl.Dec. 155, 
70 Ill.App.3d 406, cert. den. 100 S.Ct, 1646, 445 
U.S. 961, 64 L.Ed.2d 235. 
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Where permitted to speak to gramjmother 

Ind—Andrew*. \ State, 441 N E.2d 194 

81.20. US—US v Close, C.A Md, 349 F.2d 841, 
jert. den, 86 SC:. 573, 382 US 992, 15 L,Ed.2d 
479—Gmemment of Virgin Islands* v. Gereau, 
C A Virgin Island,, 502 F.2d 414, cert. den. 95 
S-Ct. 829, 420 U S 909, 42 L Ed.2d 834, app. after 
remand 523 F 2d 140, v*«t. den % S.Ct. 1119,424 
US 917. 47 L Ed 2d 323. 

S D—State v. Sahhs. 277 N.W 2d 591 

Utah—State v Kazda, 382 P*2d 4G*\ 14 Utah2d 266. 

Admission during detention under arraignment 
used as pretext excludable 

N.Y—People v Robunon, 246 N,Y.S2d 623, 13 
S Y 2d 296, 196 N E.2d 2ol 

81.22. Fla-Terrell v. State, App., 154 So.2d 841, 
Ill—People v. Tyner, 274 N E 2d 20. 49 IlL2d 207. 

81.24. Ill—People v. Tyner, 274 N.£.2d 20, 49 IlL2d 
207 

81.26. Fla —Terrell v State, App., 154 So.2d 841. 
Miss —Coldsby v State. 123 So. 2d 429, 240 Min. 647, 
cert. den. 81 S.Ct 829, 365 US. 861, 5 LEd.2d 
824. 

Material factor 

Colo—People v. Parks, 579 P.2d 76, 195 Colo. 344. 

While the admissibility of statements 
or a confession in a case tried prior to 
the decisions by the United States Su¬ 
preme Court with respect to the right 
of defendant to be advised of his con¬ 
stitutional rights to seek advice of 
counsel and to remain silent has been 
held to be judged in the context of its 
voluntariness as delineated by prior de¬ 
cisional law according to which volun¬ 
tariness depends on observance of 
Fourteenth Amendment due pro¬ 
cess / 1 26j the nonretroactivity of such 
decisions would not preclude persons 
whose trials have already been com¬ 
pleted from invoking the same safe¬ 
guards as part of an involuntariness 
claim, 8126b since the case law relating to 
coerced confession is available for per¬ 
sons whose trials have already been 
completed, provided the procedural 
prerequisites for direct or collateral at¬ 
tack are met. st2<c 

81.26a. U.S—Leighton v. Cox. C.A.N.M., 365 F.2d 
122 . 

Garbutt v. Warden, Md. Penitentiary, D.GMd., 
256 F.Supp. 623. 

Pa.—Com. ex rel. Green v. Rundle, 221 A.2d 187, 422 
Pa. 236—Com. v. Cheeks, 223 A.2d 291, 423 Pa. 
67. 

Pre-Miranda statement admissible under subse¬ 
quent reindictment 

Ala.—Washington v. State, Cr., 245 So.2d 824, 46 
Ala.App. 539, writ den, 245 So.2d 827, 286 Ala. 
742. 

81.26b, U.S—Davis v. State of N.C., N.C., 86 S.Ct. 
1761, 384 U.S. 737, 16 L,Ed.2d 895—Johnson v. 
State of NJ, N.J., 86 S.Ct. 1772, 384 U.S. 719, 16 
L.Ed.2d 882, reh. den. 87 S.Ct. 12, 385 U.S. 890, 
17 L.Ed.2d 121. 

Colo.—Nez v, People, 445 P.2d 68, 167 Coto. 23. 
Pa.—Com. ex rel. Shaffer v. Cavell, 223 A2d 730, 423 
Pa, 425. - 

81.26c. U.S—Johnson v. State of N.J., N.J., 86 S.O. 
1772, 384 U.S. 719, 16 L.Ed.2d 882, reh. den. 87 
S.Ct. 12, 385 U.S. 89a 17 L.Ed.2d 121. 
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Subnormal mentality alone does not 
render involuntary a statement given 
by a suspect in custody. 8126d 

8L26d. El.—People v. Gonzales, 316 N.R2d 800, 22 
ID.App.3d 83—People v. Glenn, 380 N.E2d 390, 
20 IlLDec. 412, 63 Ill.App.3d 344. 

N.Y.—People v. Grover, 423 N.Y S.2d 741, 73 A.D.2d 
819, decided after remand 432 N.Y.S.2d 422, 278 
A.D.2d 590. 

Admissions by a juvenile while in 
custody and detained as a juvenile are 
not admissible against him in a crimi¬ 
nal proceeding . 81,27 

81.27. U.S.—Kent v. U.S., Dist.CoL, 86 S.Ct. 1045, 
383 U.S. 541, 16 L.Ed.2d 84. 

Cal.—Bryan v. Superior Court of Los Angeles County, 
102 Cal.Rptr. 831,498 P.2d 1079, 7 C.3d 575, cert, 
den., 93 $.Ct. 1380, 410 U.S. 944, 35 L.Ed.2d 610. 
D.C,—Harling v. U.S., C.A., 295 F.2d 161, 111 U.S. 
App.D.C 174. 

Fla.—Sublette v. State, App., 365 So.2d 775. 
m.— In Interest of Foster, 383 N.E2d 755, 22 IlLDec. 
947, 66 Hl.App.3d 193. 

Mo.—State v. Ross, App., 516 S.W.2d 311—State v. 

Kemper, App., 535 S.W.2d 241. 

Old.—M. D. G. v. State, Cr.App., 584 P.2d 1365. 
Pa.—Com. v. Starkes, 335 A.2d 698, 461 Pa. 178 
Com. v. Hodovamch, 251 A.2d 708, 214 Pa.Su- 
per. 131. 

Tex.—R. C S. v. State, Civ.App., 546 S.W.2d 939. 

Under particular statute statement held admissi¬ 
ble 

Old.—Bias v. State, Cr., 561 P.2d 523, cert. den. 98 
S.Q. 432, 434 U.S. 940, 54 L.Ed.2d 300. 

Or.—State v. Phillips, 422 P.2d 670, 245 Or. 466. 
Statement to private party admissible 
D.C—Matter of C P. D. t App., 367 A.2d 133. 
Restricted to transfer proceeding 
UE—U.S. V. Smith, C.A.N.Y., 574 F.2d 707, cert. den. 

99 S.CL 581, 439 U.S. 986, 58 LEd.2d 659. 
Absence of juvenile’s parents 
Ariz.—State v. Jackson, 576 P.2d 129, 118 Ariz. 270. 
N.Y.—Matter of Jimmy T„ 416 N.Y.S.2d 976, 99 
Misc.2d 623. 

Voluntary statement admissible 
Kan.—Edwards v. State, 608 P.2d 1006, 227 Kan. 723. 
N.Y.—Matter of Jimmy T., 416 N.Y.S.2d 976, 99 
Misc.2d 623. 

Okl.—Breshers v. State, Cr., 572 P.2d 561. 

Waiver 

Ind.—Shepard v. State, 404 N.R2d 1, 273 Ind. 295. 
Tex.—K. W. M. v. State, Civ.App., 598 S.W.2d 660. 
8L28. U.S.—U.S. v. Robinson, C.A.N.Y., 354 F.2d 
109, cert den. 86 S,Ct. 1965, 384 U.S. 1024, 16 
L.Ed.2d 1028. 

Katz v. Peyton, D.GVa., 232 F.Supp. 131, affd., 
CA., 334 F.2d 77, cert den. 85 S.Ct. 261, 379 U.S. 
915, 13 LEcL2d 185, reh. den. 85 S.Ct. 643, 379 
U.S. 984, 13 LEd.2d 577. 

Alaska—Peterson v. State, 562 P.2d 1350. 

CaL—People v. Leslie, 36 Cal.Rptr, 915, 224 GA.2d 
694—People v. Ross, 46 CaLRptr. 41, 236 C.A.2d 
364—People v. Chavez, 49 CaLRptr. 425, 240 
CA*2d 248—People v. Stewart, 73 Cal.Rptr. 4B4, 
267 GA2d 366. 

Fla.—Terrell v. State, App., 154 So.2d 841—Belger v. 
State, App., 171 So.2d 574—Cook v. State, App., 
219 SoOd 468. 

Ga.—Craver v. State, 271 $.E2d 862, 246 Ga. 467. 
I1L—People v. Hudson, 233 N.E2d 403, 38 U1.2d 616— 
People v. Evdand, 240 N.E2d 670,40 IU.2d 281- 
People v. Adams, 242 N.E2d 167, 41 B1.2d 98. 

People v. Savage, 242 N,E2d 446, 102 IlLApp.2d 
477. 

Ind.—McCormick v. State, 437 N.E2d 993. 

Iowa— State v. Cameron, 117 N.W.2d 816, 254 Iowa 
505— State v. Stump, 119 N.W.2d 210k 254 Iowa 


1181, cert. den. 84 S.Cl. 113, 375 U.S. 853, 11 
L.Ed.2d 80. 

La.—State v. Rideau, 137 So.2d 283, 242 La. 431, revd. 
on oth. grds. 83 S.Ct. 1417, 373 U.S. 723, 10 
LEd.2d 663, on remand 165 So.2d 282, 246 La. 
451. 

Mass.—Com. v. Ladetto, 207 N.E2d 536, 349 Mass. 
237. 

Neb.—State v. Reizenstein, 160 N.W.2d 208, 183 Neb. 
376. 

Nev.-Morford v. State, 395 ?2d 861, 80 Nev. 438. 
NJ.—State v. Scanlon, 202 A.2d 448, 84 NJ.Super. 
427. 

N.C.—State v. Upchurch, 141 S.E.2d 528, 264 N.C. 
343. 

Ohio—City of Solon v. Mallion, 460 N.E2d 729, 10 
Ohio App.3d 130, 10 O.B.R. 156. 

Old.—Kyle v. State, Cr., 366 P.2d 961. 

Pa.—Com. v. Negri, 198 A.2d 595, 414 Pa. 21, reh. 213 
A.2d 670, 419 Pa. 117. 

Com. v. Lee, 64 Lack.Jur. 45. 

S.D.—State v. Hinz, 103 N.W.2d 656, 78 S.D. 442. 
Tex.—Warren v. State, Cr., 514 S.W.2d 458. 

Wash.—State v. Bresolin, 534 P.2d 1394, 13 WashApp, 
386. 

Wis.—Holt v. State, 117 N.W.2d 626, 17 Wis.2d 468, 
cert. den. 83 S.Ct. 1900, 374 U.S. 844, 10 LJEd.2d 
1064, reh. den. 84 S.Ct. 36, 375 U.S. 873, 11 
LEd.2d 104. 

Wyo.—Pric&tley v. State, 446 P.2d 405. 

Warning given, etc. 

U.S.—U.S. v. Currie, GA.N.Y., 354 F.2d 163, cert. den. 
86 S.Ct. 1450, 384 U.S. 933, 16 L.Ed.2d 534- 
Green v. U.S., C.A.OU., 386 F.2d 953. app. after 
remand 411 F.2d 588. 

U.S v. Leland, D.C.Del., 376 F.Supp. 1193. 
Ariz.—State v. Sherrick, 402 P.2d 1, 98 Ariz. 46, cert 
den. 86 S.Ct. 1938, 384 U.S. 1022, 17 L.Ed.2d 
1024. 

Cal.—People v. Luker, 47 Cal.Rptr. 209, 407 ?2d 9, 63 
C.2d 464. 

D.C.—Cephus v. U.S., C.A., 352 F.2d 663, 122 U.S. 
App.D.C. 187, cert. dism. 86 S.Ct. 229, 382 U.S. 
897, 15 L.Ed.2d 154, cert den. 86 S.Ct. 1956, 384 
U.S. 1012, 16 LEd.2d 1031. 

Ga.—Jackson v. State, 183 S.E2d 52, 124 Ga.App. 60. 
m.— People v. Gilbert, 374N.E2d 739, 15 IlLDec. 956, 
58 IllApp.3d 387. 

La.—State v. Edwards, 406 So.2d 1331, cert den. 102 
S.Ct. 2011, 456 U.S. 945, 72 L.Ed.2d 467. 

Mass.—Com. v. Kleciak, 216 N.E2d 417, 350 Mass. 
679. 

NJ.—3tate v. Blanchard, 207 A^d 681, 44 N.J. 195. 
N.G—State v. Fletcher, 141 S.E2d 873, 264 N.C. 

482—State v. Hall, 142 SE.2d 177, 264 N.C. 559. 
Or.—State v. Foster, 417 P.2d 1023, 245 Or. 501, cert. 

den. 87 S.Ct 775, 385 U.S. 1035, 17 LEd.2d 682. 
Va.—Ward v. Com., 138 S.E2d 293, 205 Va. 564. 
Tax investigation 
(3) Other matters. 

UE—U.S. v. Horton, GAUL, 503 F.2d 810—U.S. v. 
McCorkle, C.A.IU., 511 F.2d 482, cert den. 96 
S.Ct 43, 423 U.S. 826, 46 LEdJd 43. 

Absence of warning as coercion 
Cal.—People v. Hays, 58 Cal.Rptr. 241, 250 GA.2d 96. 
Statements before and after warning 
U.S.—U.S. V. Harris, D.GPa., 381 F.Supp. 1095. 
Miranda warnings not given 
Miss.—Norman v. State, 302 So.2d 254, cert. den. 95 
S.Ct. 1956, 421 U.S. 966, 44 LEd.2d 453. 

Statement to private citizen 
Ind.—Worthington v. State, 405 N.E2d 913, 273 Ind. 
499, cert. den. 101 S.CL 1991, 451 U.S. 915, 68 
LEd.2d 306. 

Mo.—State v. Colton, App., 529 S.W^d 919.» 
Pa—Com. v. Williams, 410 A.2d 88a 270 Pa.Super. 27. 
“Focus test” not applicable 
Mich.—People v. Belanger, 327 N.W.2d 554, 120 Mich. 
App. 752, vac. 331 N.W.2d 730, 417 Mich. 937, 


disapproving People v. Wallach, 110 MichApp. 37, 
48-50, 312 N.W.2d 387. 
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81.30. U.S.—Fare v. Michael C., Cal., 99 S.Ct. 2560, 
442 U.S. 707, 61 LEd.2d 197, reh. den. 100 S.Ct 
186, 444 U.S. 887, 62 LEd.2d 121. 

Leighton v. Cox, C.A.N.M., 365 F.2d 122. 

Ariz.—State v. Rios, App., 592 P.2d 1299, 122 Ariz. 33. 

Cal.—People v. Alesi, 64 CaLRptr. 104, 434 P.2d 360, 
67 C.2d 856. 

People v. Marinos, 67 CaLRptr. 452, 260 GA.2d 
735. 

Fla.—Broome v. State, App., 194 So.2d 31. 

Ill.—People v. McKee, 235 NE2d 625, 39 Ul.?d 265. 

Iowa-State v. Shephard, 124 N.W.2d 712, 255 Iowa 
1218. 

Kan.—State v. Riedel, 508 P.2d 878, 211 Kan. 872. 

La.—State v. Brown, 202 So.2d 274, 250 La. 1125. 

Me.—State v. Price, 406 A.2d 883. 

Md.—Carwell v. State, 232 A.2d 903, 2 Md.App. 45. 

N.H.—State v. Hamson, 191 A.2d 89, 104 N.H. 526. 

N.Y.—People v. Simons, 240 N.E2d 22, 22 N.Y.2d 533, 
293 N.Y.S.2d 521. 

People v. Bliss, 278 N.Y.S.2d 732, 53 Misc.2d 
472. 

Ohio-State v. Perry, 237 N.E2d 891, 14 Ohio St.2d 
256. 

Okl.—Tharpe v. State, Cr., 358 P.2d 232. 

S.C.—State v. Lee, 143 S.E2d 604, 246 S.C. 311. 

Wash-State v. Craig, 406 P.2d 599, 67 Wash.2d 77. 

Wis.—State v. Burnett, 141 N.W.2d 221, 30 Wis.2d 375, 
cert. den. 87 S.Ct. 875, 386 U.S. 917, 17 LEd.2d 
789. 

Warning required 

U.S,—Miranda v. State of Ariz., Ariz., Cal. & N.Y., 86 
S.Ct. 1602, 384 U.S. 436, 16 LEd.2d 694, reh. den. 
87 S.Ct. 11, 385 U.S. 890, 17 L.Ed.2d 121. 

U.S. v. Regilio, C.A.IIL, 669 F.2d 1169, cert, 
den. 102 S.Ct. 2959, 457 U.S. 1133, 73 LEd.2d 
1350. 

Ala.—Wallace v. State, 275 So.2d 634, 290 Ala. 201. 

Alaska—Soolook v. State, 447 P.2d 55, cert. den. 90 
S.Ct. 107, 396 U.S. 850, 24 L.EtL2d 99. 

Ariz.—State v. Tellez, 431 P.2d 691, 6 ArizApp. 251, 
25 A.LR.3d 1063. 

Cal.—People v. Henderson, 45 Cal.Rptr. 198, 235 

C. A.2d 318—People v. Shawver, 45 CaLRptr. 767, 
235 GA.2d 859—People v. Ceccone, App., 67 Cal. 
Rptr. 499, 260 C.A.2d 886-People v. Belvin, 80 
Cal.Rptr. 382, 275 C.A.2d 955. 

Conn.—State v. Simmonds, Cir.A.D., 247 A2d 502, 5 
Conn.Cir. 178. 

D.C.—Allen v. UE, C.A., 404 F.2d 1335, 131 U.SApp. 

D. C. 358—U.S. v. McNeil, C.A, 433 F.2d 1109, 
140 U.S.App.D.C. 3. 

Fla.—State v. Galasso, 217 Sq.2d 326. 

Ga.—Green y. State, 155 S.E2d 655, 115 GaApp. 685. 

Idaho-State v. Ross, 449 P.2d 369, 92 Idaho 709. 

IU.—People v. Gamble, 353 N.E2d 136, 41 ni.App.3d 
394. 

Kan.—State v. Grass, 504 P.2d 256, 210 Kan. 850. 

La.—State v. Thomason, 353 So.2d 235. 

Mass-Corn. v. Wilbur, 231 N.E2d 919, 353 Mass. 
376, cert. den. 88 S.Ct. 1260, 390 U.S. 1010, 20 
LEd.2d 161. 

Miss.—Roberts v. State, 301 So.2d 859. 

Mont.—State v. Lucero, 445 P.2d 731, 151 Mont. 531. 

NJ.—State v. Travis, 231 A2d 205, 49 NJ, 428-State 
v. Vigliano, 232 A.2d 129, 50 N.J. 51. 

N.Y.—People v. P., 233 N.E2d 255, 21 N.Y.2d I, 286 
N.Y.S.2d 225. 

People v. Q., 289 N.Y.S.2d 241,29 A.D,2d 1053, 

People v. Cline, 282 N.Y.S.2d 318, 54 Misc.2d 
172—People v. McLaren, 285 N.Y.S.2d 991, 55 
Misc.2d 676. 

N.C.—State v. Mitchell, 155 S.E2d 96, 270 N.G 753. 

Okl.—J. T. P. v. State, Cr., 544 P.2d 1270. 

Pa.—Com. v. Learning, 247 A.2d 590, 432 Pa. 326— 
Com. v. McGrath, 470 A2d 487, 504 Pa. 103, 
rearg. 495 A.2d 517. 
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Com. v. Kloch, 327 A.2d 375,230 Pa.Super. 563. 
S.G—State v. Goolsby, 268 S.E2d 31, 275 S.C. 110 
cert. den. 101 S.Q. 616, 449 U.S. 1037, 66 L.Ed 2d 
500. 

Tex.—Lee v. State, Cr., 428 S.W.2d 328. 

Va—Durham v. Com., 158 S.R2d 135, 208 Va. 415_ 

Cardwell v. Com., 164 S.E.2d 699, 209 Va. 412. 

Warning given 

U.S.—U.S. v. Manni, D.GMass., 270 F.Supp. 103, afTd., 
GA., 391 F.2d 922. Cert. den. 89 S.G. 166, 393 
U.S. 873, 21 L.Ed.2d 143—U.S. v. Burley, D.C. 
Del., 280 F.Supp. 672—Gardiner v. Henderson, 
D.GLa., 303 F.Supp. 404. 

Alaska—NichoH v. State, 451 P.2d 351. 

Ariz.—State v. Jennings, 448 P.2d 62, 104 Arp. 6. 

State v. Rogers, 419 P.2d 102, 4 Anz.App. 198. 
Ark.—Sossamon v. State, 432 S.W.2d 469, 245 Ark. 
306—Upton v. State, 516 S.W.2d 904, 257 Ark. 
424. 

Cal.—People v. Fretwell, 87 Cal.Rptr. 356, 8 C.A.3d 
Supp. 37. 

Del.—Blankenship v. State, 447 A.2d 428. 

Fla.—Perkins v. State, 228 So.2d 382. 

Brisbon v. State, App., 201 So.2d 832—Partrick 
v. State, App., 203 So.2d 62. 

Ga.—Jones v. State, 151 S.E.2d 839, 114 Ga.App. 448, 
cert. den. 88 S.Ct. 108, 389 U.S. 860, 19 LEd.2d 
127—Jacobs v. State, 170 S.E2d 36, 120 Ga.App. 
247. 

HL—People v. Hill, 233 N.E.2d 367, 39 HI.2d 125, cert, 
den. 88 $.Ct 2305, 392 U.S. 936, 20 L.Ed.2d 1394. 
People v. Hill, 302 N.E2d 373,14 IU.App.3d 20. 
Ind.—Rouse v. State, 266 N.R2d 209, 255 Ind. 670— 
Conrad v. State, 317 N,E^d 789, 262 Ind. 446. 
Iowa-State v. Davis, 157 N.W.2d 907, 261 Iowa 1351 
—State v. Rank, 214 N.W.2d 136. 

Kan—State v. Barnes, 551 P.2d 815, 220 Kan. 25. 
Ky.—Combs v. Com., 438 S.W.2d 82. 

MtL—Young v. State, 242 A.2d 562,4 Md-App. 286— 
Taylor v. State, 311 A.2d 468, 19 Md.App. 386. 
Mass.—Com. v. Preston, 268 N.E2d 922, 359 Mass. 
368. 

Mich.—People v. Banda, 152 N.W.2d 47, 7 Mich.App. 
488. 

Minn.—State v. Willadson, 268 N.W.2d 546. 

Miss.—Pierre v. State, 364 So.2d 1127. 

Mo.—State v. Smith, 415 S.W.2d 748—State v. Craw¬ 
ford, 416 S.W.2d 178. 

State v. Hill, App., 518 S.W.2d 682. 

Mont—State ex rd Anderson v. District Court of 
Thirteenth Judicial Dist. In and For Big Horn 
County, 429 P,2d 633, 149 Mont. 500. 

Nev.—Jones v. State, 591 P.2d 263, 95 Nev. 154. 

NJ—State v. Yough, 231 A.2d 598, 49 N.J. 587. 
N.Y.—People v. Brown, 305 N.Y.S.2d 315, 33 A.D.2d 
735. 

N.G—State v. Carter, 151 S.E2d 602, 268 N.G 648. 

State v. Ellison, 198 S.E.2d 77,19 N.GApp. 38. 
Or.—State v. Oland, 441 P.2d 607, 250 Or, 431—State 
v. Pullen, 449 P.2d 850, 252 Or. 480. 

State v. Myere, 487 P.2d 663, 6 Or.App. 219. 
Pa—Com. v. Carr, 259 A.2d 165, 436 Pa. 124—Com. 
v. Jones, 331 A.2d 658, 460 Pa. 223. 

Com. v. Rhoads, 310 A.2d 406, 225 Pa.Super. 
208. 

S.D.—State v. Thundershield, 160 N.W.2d 408, 83 S.D. 
414. 

Tenn.—Nix v. State, 446 S.W.2d 266, 1 Tenn.Cr.App. 

517—Dukes v. State, Cr.App., 578 S.W.2d 659. 
Tex—O’Quinn v. State, Cr., 462 S.W.2d 583. 

Wash—State v. Smith, 434 P.2d 5, 72 Wash.2d 479. 
State v. Basford, 467 P.2d 352, 1 Wash.App. 
1044-State v. Haverty, 475 P.2d 887, 3 Wash. 
App. 495. 

Informing required 

UA—US. v. Pierce, C.A,W.Va., 397 F.2d 128. 

CU.—People v. Monteverde, 46 Cal.Rptr. 206, 236 
GA.2d 630. 


Waiver 

U.S —US. V. Osterburg, CA.Ca!, 423 F 2d "04. ccrt 
den 90 S.G. 2216, 399 U.S 914, 26 L Ed 2d 571 
Alaska—Duller v. State, 511 P.2d 105b. 

Ariz—State v. Moore, 554 P 2d 642. 27 Anz App 275 
Cal—People v. Rodnguez, 64 CalRptr. 253, 256 
C.A.2d 663. 

Ga.—Hart v. State, 224 S.E.2d 755, 137 GaApp, 644. 
IU—People v. Hill, 233 N.E2d 367. 39 m.2d 125, cert. 

den. 88 S.G. 2305, 392 U S. 936, 20 L Ed 2d 1394 
Ind—Holgum v. State, 269 N.E2d 159, 256 Ind. 371 
La—State v. Welch, 337 So,2d 1114. 

Mich-People v. Almond, 242 N W,2d 498, 67 Mich. 
App. 713 

Mum.—Matter of Welfare of S. W. T, 277 N.W 2d 507 
Mo.—State v. Sterling, App., 536 S.W 2d 843, 

Neb.—State v. Weinacht, 277 N.W.2d 567, 203 Neb 
124. 

N.M.—State v. Rascon, 550 P.2d 266, 89 N M. 254 
N.Y—People v. Vigliotti, 427 N Y S,2d 839, 75 A.D 2d 
859. 

Or.—State v, Sallee, 405 P.2d 501, 241 Or. 244 
Pa.—Com. v. Bullard, 350 A.2d 797, 465 Pa 341. 
Wash—State v. Davis, 438 P.2d 185, 73 Wash.2d 271 
Not test of voluntariness 
Cal—People v. Rivers, 59 Cal.Rptr. 851, 429 P,2d 171, 
66 C.2d 1000. 

Pa.—Com. v. Cheeks, 223 A.2d 291, 423 Pa. 67. 
Nonlaw enforcement officers 
U.S—U.S. V. Antonelli, C.A.N.Y., 434 F.2d 335 
Ga—R. W. v. State, 218 S.E.2d 674, 135 Ga.App. 66S 
N.Y.—People v. Collins, 316 N.Y.S.2d 910, 35 A.D,2d 
1048. 

People v. Frank, 275 N.Y.S.2d 570, 52 Misc.2d 
266. 

N.C.—State v. Perry, 274 S.E2d 261, 50 N.GApp. 540, 
app. dism., 280 S.E.2d 446, 302 N.C. 632. 

Security guards of department store 

U.S—U.S v. Bimstihl, GA.CaL, 441 F.2d 368. 

Cal—In re Deborah G, 177 Cal.Rptr. 852, 635 P.2d 
446, 30 C.3d 125. 

Matter of Victor F., 169 Cal.Rptr. 455, 112 
C.A.3d 673. 

Ind.—Owens v. State, 266 N.E2d 612, 255 Ind. 693. 
Mich—People v. Morgan, 180 N.W.2d 842, 24 Mich. 
App. 660. 

N.Y.—People v. Frank, 275 N.Y.S.2d 570, 52 Misc.2d 
266. 

Prior to Miranda decision 
U.S—Farrell v. U.S., GA.CaL, 381 F.2d 368, cert. den. 
88 S.G. 349, 389 U.S. 963, 19 L.Ed,2d 377. 

U.S. v. Potts, D.C.Wis., 321 F.Supp. 717, affd., 
C.A., 459 FJtd 412. 

Colo—Mora v. People, 481 P.2d 729, 173 Colo. 552. 
Ga.—Green v. State, 155 S.E2d 655, 115 Ga.App 
685—Williams v. State, 156 S.E.2d 198, 115 Ga. 
App. 754. 

NJ—State v. Vigliano, 232 A,2d 129, 50 NJ. 51. 

Original taint 

Pa—Com. v. Banks, 239 A.2d 416, 429 Pa, 53-Com. 
v. Bennett, 264 A.2d 706, 439 Fa. 34. 

Com. v. Brown, 247 A.2d 802, 213 PaSuper. 
288. 

No duty to warn on private persons making 
arrest 

Cal—People v. Mangieftco, 102 Cal.Rptr. 449, 25 
C.A.3d 1041. 

Ky—Hood v. Com., 448 S.W.2d 388. 

N.Y—People v. Williams, 281 N,Y.S.2d 251, 53 
Misc.2d 1086. 

Wash.—State v. VaJpredo, 450 P.2d 979, 75 Wash.2d 
368. 

Prior to Miranda and Escobedo decisions 
U.S—U.S. ex rd. Green v. McMann, D.C.N.Y., 268 
F.Supp. 529—U.S. ex rel. Stokes v. Rundle, D.C. 
Pa., 293 F.Supp. 537, affd., C.A., 411 F.2d 609, 
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Identifying information 

CjL —People % Walters. 60 Cal Rptr. 374, 252 C.A.2d 
336 

Conflicting warnings 

Cal— People v Johnson, 74 Cal.Rptr. 889, 450 P.2d 
265, 70 G2d 469 

Miranda inapplicable 

Del —Bowv. State, 346 A.2d 172. 

Ind —Grooms \. State, 379 N.E2d 458, 269 Ind. 212, 
cert Jen. 99 S.Ct. 1053, 439 U.S. 1131, 59 L.Ed2d 
93 

Kj—Booth v. Com., 675 S.W,2d 856 
Mich—People >. Gant. 222 N.W.2d 784, 55 Mich.App. 
510. 

N C—State *. Goins, 211 S E.2d 481.24 N.C.App. 468, 
cert. den. 214 S.E.2d 434, 287 N C. 262. 
Ohio-State v. Haile, 367 N.EId 1226, 52 Ohio App,2d 
9, 6 0.0.3d 5. 

Okl—Stone v, State, Cr., 442 P.2d 519—Fritts v. State, 
Cr., 443 P.2d 122. 

Pa.—Com. v. Kloch, 327 A.2d 375, 230 Pa.Super. 563. 
Tex—Goodney v. State, Cr., 501 S.W.2d 311—Warren 
v. State, Cr., 514 S.W 2d 458, 

Volunteered statements 

U.S—U S. v. Bckowin. C.A.Or. 432 F.2d S-U.S. v. 

Hopkins, C.A.Cal., 486 F.2d 360 
Ala.—Brown v. State, Cr., 287 So 2d 910, 51 Ala.App. 

585, cert. den. 287 So.2d 912, 291 Ala. 774. 

Ark—Torrence v, State, 599 S.W.2d 746. 

Cal—People v. Superior Court for Santa Barbara Coun¬ 
ty, 82 Cal.Rptr. 463, 2 C.A.3d 197. 

Colo—People v. McCrary, 549 P.2d 1320, 190 Colo. 
538. 

D C—U.S. v. McNeil, C.A., 433 F.2d 1109, 140 U.S. 
App. D.C. 3. 

Tompkins v. U.S., App., 272 A.2d 100 
Ga—Ellis v. State, 224 S.E.2d 799, 137 Ga.App. 834 
111—People v. Tnpkovich, 318 N E.2d 60, 22 IU.App.3d 
719, cert. den. 96 S.Ct. 82. 423 U.S. 845, 46 
LEd.2d 66. 

Ind—Jennings v. State, 318 N.E.2d 358, 262 Ind. 476. 
Kan—State v. Miles, 515 P.2d 742. 213 Kan. 245. 
La.—State v. Watson, 301 Sa2d 653 
Mass.—Com. v. Harris, 303 N.E2d 115, 364 Mass, 236. 
Minn—State v. Jackson, 351 N.W.2d 352, app. after 
remand 370 N.W.2d 72, review den. 

Mo.—Gregg v. State, 446 S.W.2d 630—State v. Hyster, 
504 S W.2d 90. 

Neb—State v. Gundlach, 224 N.W.2d 167. 192 Neb. 
692, cert. den. 95 S.G. 1663, 421 U.S. 933, 44 
L.Ed.2d 92. 

N.Y—People v. Coniglio, 361 N.Y.S.2d 524, 79 
Misc.2d 808. 

N.C—State v. Brandon, 201 S.E.2d 234, 20 N.GApp. 
262, cert den. 202 S.E.2d 273,284 N.G 617-State 
v. Massey, 209 S.E2d 506, 23 N.GApp. 721. 
Okl.—Gibson v. State, Cr., 476 P 2d 362. 

Pa,—Com. v. Chapman, 386 A.2d 994, 256 Pa-Super. 
265. 

Warning held Insufficient 

Colo—People v. Kelley, 470 P.2d 32. 

Right to attack validity of search 
U.S—U.S. v. Singleton, C.A.Pa., 439 F.2d 381. 
Routine customs search 

U.S—U.S. V. Thompson, GA.Tex, 475 F.2d 1359. 
Psychological worker 

U.S—Driscoll v. Schmidt, D.C.Wis., 354 F.Supp. 1225. 
Warning need not be in writing 
Ky—Roberson v. Com., 490 S.W,2d 733. 

No duty to repeat wanting 
Ala.—Burhson v. State, Cr.App., 369 So.2d 844, writ 
den., Sup., 369 So.2d 854. 

Ariz.—State v. Miller, 322 P.2d 23, 110 Ariz. 597, cert. 

den. 95 S.Ct 325, 419 U.S. 1004, 42 L.Ed.2d 281. 
Ga—Herrmann v. State, 220 S.E2d 2, 233 Ga. 400— 
Godfrey v. Francis, 308 S.E2d 806, 251 Ga. 652, 
cert. den. 104 S.Ct. 1930,80 LEtL2d 475, teh. den. 
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104 S.Ct. 2691, 81 L.Ed.2d 885, hab. corp. gr. 613 
F.Supp. 747. 

Ind.—Craig v. State, 379 N.E2d 490, 177 Ind.App. 278, 
Miss.—Page v. State, 369 So.2d 757. 

Miranda waning unnecessary 
U.S.—Jervis v. Hall, C.A.Mass., 622 F.2d 19—U.S. v. 
Williams, CA.Oa., 622 F.2d 830, cert. den. 101 
S.Ct. 946, 449 U.S. 1127, 67 LEd.2d 114. 

Ala.—Favors v. State, 355 So.2d 103, cert den. Ex parte 
Favors, Cr., 355 So.2d 107. 

Ariz—State v. Heath, App., 592 P.2d 1302, 122 Ariz. 
36. 

Ind.—Cooper v. State, 372 N.R2d 1172, 267 Ind. 646. 
La.—State v. Thompson, 399 Sa2d 1161, op. dissented 
400 So.2d 1080. 

Minn.—State v. Johnson, 277 N.W.2d 346. 

Mont.—State v. Hallam, 575 P.2d 55, 175 Mont. '492. 
NJ.—State v. Le Bron Lopez, 399 A.2d 1006, 166 
NJ.Super. 301. 

Ohio-State v. Austin, 368 N.E2d 59, 52 Ohio App.2d 
59, 6 0.0.3d 43. 

Okl.—Summers v. State, Cr., 574 P.2d 1067. 

Pa.—Com. v. Davis, 331 A.2d 406, 460 Pa. 37. 

Grand jury witness 

U.S.—U.S. V. Prior, GA.Fla., 546 F.2d 1254, reh. den. 
553 F.2d.381. 

Further wanting required 

Ala.—Freeman v. State, Cr., 342 So.2d 435. 

Failure to give warning upon arrest irrelevant 
N.H.—State v. Smith, 369 A,2d 201, 117 N.H. 77. 
Absence in report of interview 
N.H.—State v. Breest, 367 A.2d 1320, 116 N.H. 734. 
Extended to minors 

Pa.—Com. v. Carr, 369 A.2d 1207, 471 Pa. 86. 

8132. Iowa—State v. Tharp, 138 N.W.2d 78, 258 
Iowa 224. 

Wis—Roberts v. Stole, 164 N.W^d 525,41 Wis.2d 537. 
Better practice to give warning 
Wis.—State v. Burnett, 141 N.W.2d 221, 30 Wis.2d 375, 
cert den. 87 S.Ct 875, 386 U.S. 917, 17 L.Ed.2d 
789. 

Warning given 

U.S—U.S. v. Drummond, GA.N.Y., 354 F.2d 132, 
cert den. 86 S.Ct 1968, 384 U.S. 1013, 16 L.Ed.2d 
1031, reh. den. 87 S.Ct 24, 385 U.S. 892, 17 
L.Ed2d 126. 

Parejo v. Cupp, D.C.Or., 320 F.Supp. 395. 

Ala.—Goldsmith v. State, 344 So. 2d 793, certiorari 
denied Ex parte Goldsmith, Cr., 344 So.2d 799, 
cert. den. 344 So.2d 799. 

Cal.—People v. Samuels, 58 CaLRptr. 439, 250 GA.2d 
501, cert den. 88 S.Ct 1404, 390 U.S. 1024, 20 
L.Ed2d 281. 

OkL—Davison v. State, Cr., 484 P.2d 541 
Or.—State v. Dayton, 409 P.2d 189,242 Or. 269—State 
v. Atherton, 410 P.2d 208, 242 Or. 621, cert den. 
86 S.Ct 1981 384 VS. 1025, 16 L.Ed.2d 1030. 

Content of warning 

U.S.—California v. Prysock, Cal., 101 S.Ct. 2806, 453 
VS. 355, 69 LEd.2d 696, on remand 180 CaLRptr. 
15, 127 GA.3d 972. 

BL—People v. Sims, 374 N.R2d 1050, 16 DLDec. 275, 
58 IlLApp.3d 668. 

Miss—Harrell v. State, 357 Sold 643. 

Okl.—Hardin v. State, Cr., 649 P.2d 799. 

Vt State v. Harbaugh, 326 Aid 821, 132 Vt. 569. 
Warning not always necessary 
U.S.—SWmabuku v. Britton, CAKan., 503 F.2d 38. 
81.32J11. Emergency exception 
Ind.—Crook v. State, App., 443 N.R2d 881 
81.34. UJ5—Caldwell v. U.S., CAJdast, 351 F.2d 
459—Evalt v. U S^ GAWash., 359 F.2d 534— 
US. v, Welsh, GATex., 417 F.2d 361—US. v. 
Sanchez, GA.Tex, 449 F.2d 204, cert den. 92 
S.Q. 973, 405 U.S. 925, 30 LEd.2d 798. 

Gregg v. Wyrick, D.GMo., 391 FSupp. 1217. 
Cal.—People v. Wester, 46 CaLRptr. 699, 237 GAld 
231 


Ill—People v. Watts, 241 N.Eld 463, 101 Ill.App.2d 
36—People v. Ricketson, 264 N.E2d 220, 129 Ill. 
App.2d 365. 

Kan.—State v. Jolly, 410 P.2d 267, 196 Kan. 56. 

Md.—Green v. State, 203 A.2d 870, 236 Md. 334. 

Ervin v. State, 241 A.2d 142, 4 Md.App. 42. 
Mass.—Com. v. Ladetto, 207 N.R2d 536, 349 Mass. 
237. 

Mich.—People v. Pearce, 174 N.W.2d 19, 20 Mich.App. 
289. 

Neb.—State v. Worley, 132 N.W.2d 764, 178 Neb. 
232—State v. Russo, 190 N.W.2d 853, 187 Neb. 
348. 

N.J.—State v Scanlon, 202 A.2d 448, 84 NJ.Super. 
427. 

N.M.-State v. Sneed, 435 P.2d 768, 78 N.M. 615. 
N.Y.—People v. Pizarro, 248 N.Y.S.2d 1007, 20 A.D.2d 
900. 

People v. Frank, 262 N.Y.S.2d 997, 47 Misc.2d 
557. 

Ohio—State v. Cupp, 304 N.R2d 598, 36 Ohio App.2d 
224. 

Old.—Montgomery v. State, Cr., 447 P.2d 469. 

Or.—State v. Unsworth, 402 P.2d 507, 240 Or. 453, 
cert den. 86 S.Ct. 626, 382 U.S. 1014, 15 L.Ed.2d 
529. 

Pa.—Com. v. Negri, 198 A2d 595, 414 Pa. 21, reh. 213 
A.2d 670, 419 Pa. 117. 

Com. ex rel. Gallagher v. Rundle, 84 Dauph. 85, 
affd. 223 A.2d 736, 423 Pa. 356. 

Tenn.—Harris v. State, 399 $.W.2d 749, 217 Tenn. 582. 
Wis.—Browne v. State, 131 N.W.2d 169, 24 Wis.2d 491. 
Before arraignment or indictment 
Ala.—Smith v. State, 210 So.2d 826, 282 Ala. 268. 
N.Y.—People v. Gunner, 257 N.Y,S.2d 924, 15 N.Y.2d 
226, 205 N.R2d 852-People v. Teams, 275 N.Y. 
S.2d 841, 18 N.Y.2d 835, 222 N.E.2d 603. 

People v. Waters, 268 N.Y.S.2d 203, 49 Misc.2d 
566. 

Defendant advised of right 

U.S.—Oberg v. U.S., C.A.Tex., 353 F.2d 204—Stille v. 
U.S., GA.N.M., 354 F.2d 233—Keegan v. U.S., 
CA.Nev., 385 F.2d 260, cert den. 88 S.Ct 2038, 
391 U.S. 967, 20 LEd.2d 880. 

Wyatt v. State of OU„ D.C.OkL, 385 F.Supp. 
562. 

Ala.—Wright v. State, 188 So2d 272, 279 Ala. 543. 
Ark-Fisher v. State, 408 S.W.2d 894, 241 Ark. 545, 
cert den. 88 S.Ct. 43, 389 U.S. 821, 19 L.Ed.2d 
73—Hughes v. State, 461 S.W.2d 940, 249 Aik. 
805. 

Cal—People v. La Vergne, 49 Cal.Rptr. 557, 411 P.2d 
309, 64 C.2d 265, cert den., 87 S.Ct 303, 385 U.S. 
938, 17 LEd.2d 217. 

People v. Johnson, 75 Cal.Rptr. 605, 270 C.A2d 
204. 

D.G—Brewster v. U.S., App., 271 A2d 409. 
Idaho-State v. Larsen, 415 P.2d 685, 91 Idaho 42. 
IH.—People v. Scott, 231 N.E2d 441, 38 IU.2d 302. 
Ind.—Schmidt v. State, 265 N.E2d 219, 255 Ind. 443, 
reh. den. 267 N.R2d 554, 256 Ind. 218. 

Md.—State v. HiU, 236 A2d 27, 2 Md.App. 594. 
Mass.—Com. v. Cook, 218 N.R2d 393, 351 Mass. 231, 
cert. den. 87 S.Q. 529, 385 U.S. 981, 17 LEd.2d 
443. 

Mich.—People v. Campbell, 182 N.W.2d 4, 26 Mich. 
App. 196, cert. den. 91 S.Ct. 960, 401 U.S. 945, 28 
LEd.2d 228. 

Miss.—Pearson v. State, 179 So.2d 792,254 Miss. 275- 
Hooper v. State, 218 So.2d 19, cert. den. 89 S.Ct. 
2121, 395 U.S. 970, 23 LEd.2d 758. 

Mo—State v. Russell, 395 S.W.2d 151. 

NJ.—State v. Coleman, 214 A.2d 393, 46 NJ. 16, 16 
ALR.3d 845, cert den. 86 S.Q. 1210, 383 U.S. 
950, 16 L.Ed.2d 211 

Pa.—Com. v. Epeijesi, 224 A.2d 216, 423 Pa. 455. 
S.C.—State v. Ridgely, 164 S.R2d 439, 251 S.C. 556. 
Wash—State v. Luda, 447 P.2d 606, 74 Wash.2d 819. 
Necessary to show accused was imposed on 
Wis.—Harris v. State, 138 N.W.2d 745, 29 Wis.2d 479. 
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Warning required 

Ala.—Romine v. State, Cr.App., 384 So.2d 1185, cert, 
den., Sup., 384 So.2d 1188. 

Anz—State v. Michael, 436 P.2d 595, 103 Ariz. 46, 
app. after remand 483 P.2d 541, 107 Ariz. 126. 

Cal—People v. Barry, 46 CaLRptr. 727, 237 C.A.2d 
154, cert. den. 87 S.Ct 1382, 386 U.S. 1024, 18 
L.Ed.2d 464. 

Idaho—State v. Ross, 449 P.2d 369, 92 Idaho 709. 

La.—State v. Collins, 217 So.2d 181 253 La. 149. 

N.Y—People v. Riggins, 289 N.Y.S.2d 238, 29 A.D.2d 
961. 

Or.—State v. Keller, 402 P.2d 521, 240 Or. 442—State 
v. Turner, 404 P.2d 187, 241 Or. 105-State v. 
Shannon, 405 P.2d 837, 241 Or. 450. 

Pa—Com. v. Moody, 239 A2d 409, 429 Pa. 39, cert 
den. 89 S.Q. 189, 393 U.S. 883, 21 L.Ed.2d 157. 

Vt.—State v. Miner, 258 A.2d 815, 128 Vt. 55. 

Va—Durham v. Cora., 158 S.E.2d 135, 208 Va. 415. 

Warning held insufficient 

Cal—People v. Russell, 66 CaLRptr. 594, 259 C.A.2d 
637. 

Or.—State v. Keller, 402 P.2d 521, 240 Or. 442. 

Wis.—Scales v. State, 219 N W.2d 286, 64 Wi$.2d 485. 

Inference of knowledge of right to remain silent 

Cal—People v. Jackson, 46 Cal.Rptr. 541, 236 C.A.2d 
791. 

UL—People v. Lucien, 302 N.R2d 371, 14 Dl.App.3d 
289, cert. den. 94 S.Q. 3078, 417 U.S. 950, 41 
LEd.2d 671. 

Waiver 

U.S—Jennings v. U.S., GAFla., 391 F.2d 512, cert, 
den. 89 S.Ct. 154, 393 U.S. 868, 21 L.Ed.2d 136- 
North Carolina v. Butler, N.C., 99 S.Ct. 1755, 441 
U.S. 369, 60 LEd.2d 286. 

Ariz.—State v. Fullen, 404 P.2d 732, 1 Ariz-App. 466. 

Cal—People v. Henderson, 45 CaLRptr. 198, 235 
C.A2d 318—People v. Russell, 66 Cal.Rptr. 594, 
259 GAJd 637. 

I1L—People v. Madison, 309 N.K2d 11, 56 I11.2d 476. 

People v.JFenelon, 303 N.R2d 38, 14 IlLApp.3d 
622. 

Ind.—Hooker v. State, 387 N.R2d 1354, 180 Ind.App. 
222 . 

Kan.—State v. Boyle, 486 P.2d 849, 207 Kan. 833. 

La—State v. Sockwell, 337 So.2d 451. 

Substantial interval of time after assertion of 
Miranda rights 

Cal—People v. Miller, 114 CaLRptr. 779, 40 C.A.3d 
228. 

Minn.—State v. Peirce, 364 N.W.2d 801. 

81.36. U.S—US. v. Diggs, GA.N.Y., 497 F.2d 391, 
cert. den. 95 S.Q. 112, 419 U.S. 861, 42 L.Ed.2d 
96. 

Painter v. Peyton, D.GVa., 257 F.Supp. 913, 

„ cert den. 88 S.Ct. 1428, 390 U.S. 1033, 20 L.Ed.2d 
291—U.S. v. Averell, D.GN.Y., 296 F.Supp. 1004. 

Ala.—Philpot v. State, 190 So.2d 291, 280 Ala. 98 conf. 
to 190 So.2d 293, 43 AkApp. 326. 

Cal—People v. Wester, 46 CaLRptr. 699, 237 GA.2d 
232—People v. Helfend, 82 Cal.Rptr, 295, 1 
C.A3d 873, cert. den. 90 S.Q. 2182, 398 U.S. 967, 
26 LEd.2d 551. 

Fla.—State v. Statewright, 300 So.2d 674. 

McCoy v. State, App., 175 So.2d 588. 

I1L—People v. Richardson, 207 N.R2d 478, 32 IllJd 
472, cert. den. 86 S.Ct. 1935, 384 U.S. 1021, 16 
L.Ed.2d 1023, reh. den. 87 S.Q. 17, 385 U.S. 891, 
17 LEd.2d 124-People v. Rue,' 220 N.E2d 457, 
35 IU.2d 234. 

Ind.—Stallings v. State, 264 N.E2d 618, 255 Ind. 365, 
cert. den. 91 S.Ct. 2183, 402 U.S. 997, 29 L.Ed.2d 
163. 

Kan.—State v. Latham. 375 P.2d 788, 190 Kan. 411, 
cert. den. 83 S.Ct. 1310, 373 U.S. 919, 10 L.Ed.2d 
418. 

La—State v. Angelo, 203 So.2d 710, 251 La. 250. 

Md—'Trovinger v. State, 367 A.2d 548, 34 MdApp. 
357. 
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Minn.—State v. Jackson, 351 N.W.2d 352, app. after 
remand 370 N.W.2d 72, review den. 

Neb.—State v. Worley, 132 N.W.2d 764, 178 Neb. 232. 

NJ.—State v. Sessions, 412 A.2d 1325, 172 NJ.Suoer 
558. 

N.Y.—People v. Ortiz. 270 N.Y.S.2d 445, 50 Misc2d 
451. 

N.C.—State v. Upchurch, 141 S.R2d 528, 264 N.C. 
343—State v. Barber, 154 S.R2d 104, 270 N.C 
221 

Okl.—Johnson v. State, Cr., 448 P.2d 266, cert. den. 90 
S.Ct. 953, 397 U.S. 941, 25 L.Ed.2d 121. 

Or.—State v. Unsworth, 402 P.2d 507, 240 Or. 453, 
cert den. 86 S.Ct. 626, 382 U.S. 1014, 15 LEd.2d 
529. 

Pa—Com. v. Moody, 239 Aid 409, 429 Pa 39, cert, 
den. 89 S.Ct. 189, 393 U.S. 883, 21 LEd.2d 157. 

Com. v. Preston, 85 Montg. 442. 

Tenn.—Harris v. State, 399 S.W.2d 749, 217 Tenn. 582. 

Va—Jordan v. Com., 151 S.R2d 390, 207 Va 591. 

Wash.—State v. Blanchey, 454 P.2d 841, 75 Wash.2d 
926, cert. den. 90 S.Ct 694, 396 U.S. 1045, 24 
L.Ed.2d 688. 

W.Va—State v. Bradley, 255 S.R2d 356, 163 W.Va 
148. 

Wia—Schilling v. State, 271 N.W.2d 631, 86 Wis.2d 69. 

Before arraignment or indictment 

N.Y.—People v. Gunner, 257 N.Y.S.2d 924, 15 N.Y.2d 
226, 205 N.E.2d 852—People v. Teams, 275 N.Y. 
S.2d 841, 18 N.Y.2d 835, 222 N.R2d 603. 

Defendant advised of right 

U.S.—Davis v. U.S., CA.Ga, 363 F.2d 954—U.S. v. 
Hooton, C.A.CaL, 662 F.2d 628, cert den. 102 
S.Ct. 1640, 453 U.S. 1004, 71 L.Ed.2d 873. 

Ala—Wright v. State, 188 So.2d 272, 279 Ala. 543. 

Ariz.—State v. Harrington, 558 P.2d 28, 27 Ariz.App. 
663. 

Cal.—People v. Kellett, 81 Cal.Rptr. 917,1 C.A.3d 704. 

Ga—Moore v. State, 199 S.E.2d 243, 230 Ga. 839— 
Williams v. State, 202 S.R2d 433, 231 Ga 508. 

Ill.—People v. Johnson, 314 N.R2d 215, 20 Ill.App.3d 
926. 

Ky.—Brown v. Com., 438 S.W.2d 444. 

Mass.—Com. v. Ladetto, 207 N.R2d 536, 349 Mass. 
237—Com. v. Cook, 218 N.R2d 393, 351 Mass. 
231, cert. den. 87 S.Ct. 529, 385 U.S. 981, 17 
L.Ed.2d 443. 

Neb.—State v. Fields, 169 N.W.2d 437, 184 Neb. 565- 
State v. Wilbur, 182 N.W.2d 906, 186 Neb. 306. 

N.C.—State v. Corn, 170 $.R2d 544, 6 N.GApp. 613. 

Okl.—Tice v. Stale, Cr., 478 P.2d 916. 

Tex.—Kirven v. State, Cr., 492 S.W.2d 468. 

Element to be considered 

U.S.—U.S. v. Jones, CA.Ark., 630 F.2d 613. 

IB.—People v. Weinstein, 263 N.R2d 62, 46 IU.2d 222. 

Masa—Com, v. Klcciak, 216 N.EJd 417, 350 Mass. 
679. 

Written statement by accused 

La—State v. Collins, 138 So.2d 546, 242 La 704, cert, 
den. 83 S.Ct. 74> 371 U.S. 843, 9 L.Ed,2d 79. 

Indicia of inrolnntaiiness, but not conclusive 

Iowa—State v. Cameron, 117 N.W.2d 816 254 Iowa 
505—State v. Toraquist, 120 N.W.2d 483, 254 
Iowa 1135. 

Informing accused of right to counsel 

U^.—U.S. v. Williams, C.A.N.Y., 384 F.2d 488—Kao- 
helaulii v. U.S., CA.Hawaii, 389 FOd 495-Neggo 
v. U.S., GA.Cal., 390 F.2d 609—Mayzak v. U.S., 
CJLFla, 402 F.2d 152—U.S. v. Menichino, C-A. 
Fla, 497 F.2d 935. 

Brown v. Heyd, D.CLa, 277 F.Supp. 899. 

Cal—People v. Barry, 46 Cal.Rptr. 727, 237 GA.24 
154, cert. den. 87 S.Ct. 1382. 386 U.S. 1024, 18 
LErL2d 464. 

Ind.—Franklin v. State, 314 N.R2d 742, 242 Ind. 261. 

Iowa-State v. Brown, 155 KW.2d 416, 261 Iowa 656, 

Mo-State v. Witt, 422 S.W2d 304. 

N.Y.—People v. Lawrence, 287 N.Y.$.2d 579, 29 
AD.2d 829. 


Or—State v Keller, 402 P.2d 521, 240 Or, 442—State 
v. Shannon, 405 P.2d 837, 241 Or 450. 

Va.—Durham v. Com., 158 S,E,2d 135, 208 Va 415 
Wis.—State v, Ruud, 165 N W.2d 153, 41 W».2d 720. 
Waiver 

Ala—Breedlove v. State, 204 So.2d 836, 44 Ala,App. 
191. 

Ariz.—State v, Fullen, 404 P.2d 732, 1 1 Aria App. 466. 
Colo.—People v. Cardenas, 592 P,2d 1348, 42 Colo. 
App. 61. 

Fla—State v. Craig, 237 So 2d 737 
Ga—Noble v. State, 209 S.E.2d 30, 132 GaApp. 755. 
Md.—Brown v. State, 239 A2d 761, 3 Md.App. 313. 
Neb.—State v. Woods, 156 N.W.2d 786, 182 Neb. 
668-State v. Perez, 157 N.W.2d 162, 182 Neb. 
680, cert. den. 89 S.Ct. 200, 393 U.S. 886, 21 
LEdJd 163. 

Nev.—Guyette v. State, 438 P.2d 244, 84 Nev. 160. 
NJ.—State v. Slocum, 327 A.2d 244, 130 NJ.Suoer. 
358. 

N.Y.—People v. Grimaldi, 422 N.E.2d 493, 52 N.Y.2d 
611, 439 N.Y.SJd 833. 

N.C.—State v. Basden, 198 S.R2d 494, 19 N.C.App. 

258, cert. den. 200 S.E.Zd 661, 284 N.C. 425. 
Pa. —Com. v, Rush, 326 A.2d 340, 459 Pa. 23. 

Vr.—State v. Harbtugh, 326 A.2d 821, 132 Vt. 569. 
Statute requiring that notice of accused** rights 
be posted in jails or other places of custody 
Ill.—People v. McGuire, 220 N R2d 447, 35 lH.2d 219, 
app. after remand 234 N.R2d 772, 39 Il!.2d 244. 
Opportunity to consult lawyer required 
U.S.—U.S. v. Slaughter, C.A.N.C., 366 F.2d 833. 

Or.—State v. Nicholson, 527 P.2d 140, 19 Or.App. 226. 
Counsel not denied 

Minn.—State v. Winge, 144 N.W.2d 704, 27 Minn. 571. 
N.Y.—People v. Casassa, 4to N.R2d 1310, 49 N.Y.2d 
668, 427 N,Y.S.2d 769, cert. den. 101 S.Ct. 122, 
449 U.S. 842, 66 L.Ed,2d 50. 

N.C.—State v. Thompson, 214 S.R2d 742, 287 N.C 
303, vac. in part on oth. grds. 96 S.Ct. 3215, 428 
US. 908, 49 L.Ed.2d 1213. 

Prior to Escobedo or Miranda dedslous 

U.S.—U.S. ex rcl. Randazzo v. Follettc, D.C.N.Y., 282 
F.Supp, 2, cause remd,, C.A. 444 F.2d 625, cert, 
den. 92 S.Ct. 232, 404 U.S. 916, 30 LEd.2d 191. 
Cal.—People v. Hays, 58 Cal Rptr. 293, 250 C.A.2d 
373. 

ID.—People v. Taylor, 224 N.R2d 266, 36 IlL2d 483- 
People v. Witherspoon, on oth. grds. 88 S.Ct 1770, 
391 U.S. 510,20 L.Ed.2d 776, reh. den. 89 S.Ct 67, 
393 U.S. 898, 21 L.Ed.2d 186. 

Mich.—People v. Robbins, 150 N.W.2d 175, 6 Mich. 
App. 633. 

Mo.—State v. Edwards, 435 S.W.2d 1. 

One request for counsel 

Or.—State v. Nicholson, 527 P.2d 140, 19 OrApp. 226. 

Pre-indictment identification 

Del.—Allen v. State, 453 A.2d 1166. 

Retained counsel not present 
Mich.—People v, Lytal, 329 N.W.2d 738, 415 Mich. 
603. 

It has been held, however, that in 
the absence of showing that defendant 
is advised of his constitutional rights 
to seek advice of counsel 81 ^ and to 
remain silent , 81 - 346 or that such rights 
are waived , 81,360 admissions or incrimi¬ 
nating statements by defendant may 
not be used against him at a criminal 
trial. The rule applies when the inves¬ 
tigatory stage has been converted into 
an accusatory one, 8l,Md that is when 
suspicion has begun to focus on a par¬ 
ticular suspect, 8136 * the suspect has 
been taken into police custody , 81 M and 
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the police have carried out a process of 
interrogations that lends itself to elicit¬ 
ing incriminating statements . 61341 An 
important consideration in determining 
whether the accusatory stage has been 
reached must be a careful concern that 
there be no interference with the legit¬ 
imate police investigation of an un¬ 
solved crime. 8136h The burden of show¬ 
ing that defendant has been informed 
of his right to counsel and to remain 
silent once the investigation has 
reached the accusatory stage or that 
defendant otherwise waived such 
rights must fall on the prosecution . 81341 
On the other hand, if statements are 
voluntary and given in investigatory 
stage, they may be admitted notwith¬ 
standing the absence of caution and 
warning as to defendant’s rights. 81 - 3 ** 

81.36a. U.S.—Fare v. Michael G, Cal.. 99 S.Ct. 
2560, 442 U.S. 707, 61 L.Ed.2d 19? reh. den. 100 
S.Ct. 186, 444 U.S. 887, 62 L.Ed.2d 121—Miranda 
v. State of Ariz., Anz., Cal. & N.Y., 86 S.Ct. 1602, 
384 U.S. 436, 16 L.Ed.2d 694, 10 A.L.R.3d 974, 
reh. den. 87 S.Ct. It, 385 U.S. 890, 17 L.Ed.2d 
121 . 

U.S. v. Mohabir. C.A.N.Y., 624 F 2d 1140-U.S. 
v. Brown, CA.Or,, 720 F,2d 1059—U.S. v. Gill- 
yard, GACaL, 726 F.2d 1426. 

Schenk v. Ellsworth, D.C Mont., 293 F.Supp. 26. 
Ala.—Sanders v. State, 179 So.2d 35, 278 Ala. 453. 
Alaska—Soolook v.*State, 447 P.2d 55, cert, den 90 
S,Ct. 107, 396 US. 850, 24 L.Ed.2d 99. 

Ariz.—State v. Michael, 436 P 2d 595, 103 Aru. 46, 
app. after remand 483 P.2d 541, 107 Ariz. 126. 
State v. Powell, 423 P.2d 127, 5 AnzApp. 51, 
Ark.—Anderson v. City of El Dorado, 418 S.W.2d 801, 
243 Ark. 137. 

Cal—People v. Mesirii, 91 Cal.Rptr. 837, 14 CA.3d 
71. 

Conn.—State v Darwin* 288 A2d 422, 161 Conn. 413, 
app. after remand 290 AJd 593,29 Conn.Sup. 423. 
D,C—Proctor v. U.S., GA., 404 F.2d 819, 131 U.S. 
App.D.C. 241. 

Fla.—Wingard v. State, App., 208 So.2d 263—Craig v. 
State, App., 216 So.2d 19, decision quashed, Sup., 
237 So.2d 737—State v. Graham, App., 240 So.2d 
486. 

Ga.—Gale v. State, 226 S.E.2d 264, 138 Ga.App. 261. 
Hawaii—State v. Jenkins, 620 P.2d 263, t Haw.App. 
43a 

Idaho-State v. Martinez. 439 P.2d 691, 92 Idaho 183, 
cert. den. 89 S.G. 317, 393 U.S. 945, 21 L.Ed.2d 
283. 

Ill.—People v. Costa. 230 N.E2d 871. 38 W.2d 178. 
Ind.—Adams v. State, 386 N.E2d 657, 270 Ind. 406. 
Iowa-State v. Sefcbcck, 157 N.W.2d 128, 261 Iowa 
1159. 

Ky.—Combs v. Com., 43S RW.2d 82. 

La.—State v. Page, 206 Sa2d 503—State v. Collins, 217 
So.2d 182, 253 La. 149. 

Me.—State v. Warner, 237 A.2d 150. 

Md.—Thomas v. State, 238 A2d 558, 3 MtLApp. 101- 
Brown v. State, 239 A 2d 761, 3 Md.App. 313— 
Duckett v. State, *240 A2d 332, 3 MdApp. 563- 
Rock v. State, 253 A2d 401. 6 Md.App. 618. 
Mass.—Com. v. And ajar, 390 N.R2d 276, 7 Mas&App. 
777. 

Mich.—People v. Whiaenant, 161 N.W.2d 425,11 Mich. 
App. 432, app. after remand 172 N.W.2d 524, 19 
MicRApp. 182, reh. 175 N.W.2d 560, 21 Mkh. 
App, 518, affd. 187 N.W.2d 229, 384 Mich- 193- 
People v. Coppemo, 229 N.W.2d 913, 59 Mich. 
App. 745. 

Minn.—State v. Winge, 144 N.W.2d 704, 274 Mitm. 
571. 

Mo.—State v, Martin, 433 S.W.2d 565. 
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Mont.—State v. District Court of Eighth Judicial Dist, 
In and For Cascade County, 557 P.2d 849, 176 
Mont. 257. 

Neb.—State v. Bennett, 281 N.W.2d 216, 204 Neb. 28. 
Nev.—Guyette v. State, 438 P.2d 244, 84 Nev. 160. 
N.H.—State v. Nash, 407 A.2d 365, 119 N.H. 728. 
NJ.—State v. Green, 215 A.2d 546, 46 N.J. 192, cert, 
den. 86 S.O. 1475, 384 U.S. 946, 16 L.Ed.2d 
544-State v. Billingsley, 216 A.2d 217, 46 NJ. 
219. 

N.M.—State v. Word, 456 P.2d 210, 80 N.M. 377. 
N.Y.—People v. Friedlander, 265 N.Y.S.2d 97, 16 
N.YJd 248, 212 N.E2d 533—People v. Shivers, 
233 N.E2d 836, 21 N.Y.2d 118, 286 N.Y.S.2d 
827—People v. Smith, 429 N.E2d 823, 54 N.Y.2d 
954, 445 N.Y.S.2d 145. 

N.G—State v. Pearce, 145 S.E2d 918, 266 N.G 234- 
State v. Thorpe, 164 S.E2d 171, 274 N.C. 457. 
State v. Robbins, 167 S.E2d 16,4 N.CApp 463. 
N.D.—State v. Iverson, 187 N.W.2d 1, cert den. 92 
S.Ct 322, 404 U.S. 956, 30 L.Ed.2d 273. 

Ohio—State v. Kassow, 277 N.E2d 435, 28 Ohio St.2d 
141, vac. in part on oth. grds. 92 S.Ct. 2876, 408 
U.S. 939, 33 LEd.2d 762. 

OkL—Day v. Page, Cr., 446 P.2d 85—Hogan v. State, 
Cr„ 530 P.2d 1026. 

Or.—State v. Adams, 400 P Id 556, 240 Or. 179-State 
v. Fisher, 410 P.2d 216, 242 Or. 419-State v. 
Childs, 447 P.2d 304, 252 Or. 91, cert. den. 89 
S.CL 1198, 394 U.S. 931, 22 L.Ed.2d 460. 

Pa.—Com. v. Darden, 271 A.2d 257, 441 Pa. 41, cert, 
den. 91 S.Ct 1243,401 U.S. 1004,28 L.Ed.2d 540. 

R. I.—State v. Mendes, 210 A.2d 50, 99 R.I. 606. 

S. C—State v. Ridgdy, 164 S.E2d 439, 251 S.C. 556. 
S.D.—State v. Neville, 346 N.W.2d 425. 

Tex.—Price v. State, App., 460 S.W.2d 420—Smith v. 
State, Cr, 507 S.W.2d 779. 

Va.—Cardwell v. Com, 164 S.E2d 699, 209 Va. 411 
Wash.—State v. Kelly, 478 P.2d 246, 3 WashApp. 888. 
Wis.—State v. Mathis, 159 N.W.2d 729, 39 Wis.2d 453. 
Wyo.—Dryden v. Stale, 535 P.2d 483. 

Refosal to tell defendant of attorney's call 
U.S.—Burbine v. Moran, CA.R.I, 753 F.2d 178, cert, 
gr. 105 S.CL 2319, 85 L.Ed.2d 838. 

Reason for rale 

U.S.—U.S. V. Crisp, C A Wis., 435 F.2d 354, cert. den. 
91 S-Ct 1640, 402 U.S. 947, 29 L.Ed.2d 116 
McIntyre v. State of N.Y., D.C.N.Y, 329 
F^upp. 9. 

Cal—People v. Haley, 44 CaLRptr. 346, 234 CA.2d 

444. 

Mo.—In Interest of K. W. B, App, 500 S.W.2d 275. 
Neb.—State v. Forney, 157 N.W.2d 403, 182 Neb. 801 
cert den. 89 S.Ct 640, 393 U.S. 1044, 21 LEd.2d 
593. 

Denial of counsel after specific request 

UA—Escobedo v. State of IE, 84 S.Ct. 1758, 378 U.S. 
478, 12 LEd.2d 977. 

Pembrook v. Wilson, CA.CaL, 370 F.2d 37— 
Breland v. U.S, GA.Tex, 372 F.2d 629. 

Cal—People v. Bolmski, 67 CaLRptr. 347, 260 GA.2d 
705. 

IE—People v. Brinkley, 211 N.E2d 730, 33 D1.2d 403. 
People v. Goad, 222 N.E2d 558, 78 DLApp.2d 
105. 

Ind.—Short v. State, 237 N.E2d 258, 250 Ind. 459. 
La.—State v. Johnson, 192 So.2d 135,249 La. 950, cert. 

den. 87 S.Ct 2144, 388 U.S. 923,18 L.EdJd 1374. 
Mich—People v. Shaw, 157 N.W.2d 811, 9 MichApp. 
558. 

Ohio—State v. Order, 222 N.E2d 620, 9 Ohio St.2d 1. 
Pa.—Com. ex rd. Poteet v. Pennsylvania, 79 York 80. 
Wash.—State v. Haynes, 559 PJd 583, 16 Wash.App. 
771 

Specific reqnest for counsel not required 
US.—Fare v. Michael G, Cal, 99 S.Ct 2560, 442 U.S. 
707, 61 LEcL2d 197, reh den. 100 S.Ct 186, 444 
VS. 887, 62 L.BL2d 121. 

U.S. ex rd. Rumo v. State of NJ, GA.NJ, 351 
FJd 429, vac. $6 S.Ct 1914, 384 US. 889, 16 


L.Ed.2d 995, cert. den. 86 S.Ct. 1916, 384 U.S. 
1012, 16 L.Ed.2d 1018. 

Cal.—People v. Dorado, 42 Cal.Rptr. 169, 398 P.2d 
361, 62 C.2d 338, cert. den. 85 S.Ct. 1765, 381 U.S. 
937, 14 L.Ed.2d 702-People v. Roberts, 45 Cal. 
Rptr. 155, 403 P.2d 411, 63 C.2d 84. 

Assistance of counsel held denied 

U.S.—Chambers v. U.S., GA.Ga., 391 F.2d 455—U.S. 
v. Cassell, C.A.I1L, 452 F.2d 533. 

Cal.—People v. Modesto, 42 Cal.Rptr. 417, 398 P.2d 
753, 62 C.2d 436, app. after remand 59 CaLRptr. 
124, 427 P.2d 788, 66 C.2d 695, cert. den. 88 S.Ct. 
574, 389 U.S. 1009, 19 L.Ed.2d 608. 

Colo.—Perez v. People, 491 P.2d 969, 176 Colo. 505— 
Constantine v. People, 495 P.2d 208, 178 Colo. 16. 

Fla.—Davis v. State, App., 287 So.2d 399. 

Md.—State v. Fowler, 267 A.2d 228, 259 Md. 95. 

Fowler v. State, 253 A.2d 409, 6 Md.App. 651, 
affd. 267 A2d 228, 259 Md. 95-Smith v. State, 
318 A.2d 568, 20 Md.App. 577, cert. den. 95 S.Ct 
828, 420 U.S. 909, 42 LEd.2d 839, reh. den. 95 
S.Ct 1416, 420 U.S. 984, 43 L.Ed.2d 666. 

Mass.—Com. v. McKenna, 244 N.E2d 560. 

Nev.—White v. State, 417 P.2d 592, 82 Nev. 304. 

N.Y.—People v. Abdul Karim Al-Kanani, 298 N.Y. 
$.2d 275, 31 A.D.2d 838, affd. 260 N.E2d 496, 26 
N.Y.2d 473, 311 N.Y.S.2d 846, app. after remand 
334 N.Y.SJd 817, 39 A.D.2d 1016, affd. 307 
N.E2d 43, 33 N.Y.2d 260, 351 N.Y.S.2d 969, cert 
den. 94 S.Ct 2619, 417 U.S. 916, 41 L.Ed.2d 220. 

Wash.—State v. Kelter, 426 P.2d 500, 71 Wash.2d 52. 

No occasion to admonish defendant as to right 

Mich.—People v. Williams, 138 N.W.2d 498, 2 Mich. 
App. 91. 

Wash.—State v. Gerevold, 406 P.2d 318, 66 Washed 
900. 

Intended self-serving declarations not within 
rule 

Cal.—People v. Ulibarri, 42 Cal.Rptr. 409, 232 C.A.2d 
51. 

No specific request for counsel 

U.S.—Golliher v. U.S., C.A.Neb., 362 F.2d 594— 
Schoepflin v. U.S., GA.Cal., 391 F.2d 390, cert 
den. 89 S.Ct 146, 393 U.S. 865, 21 LEd.2d 133— 
U.S. v. Kress, GA.Cal., 446 F.2d 358, cert. den. 92 
S.Q. 304,404 U.S. 947, 30 LEd.2d 264, cert den. 
92 S.a 989, 404 U.S. 932, 30 LEd.2d 807-Earp 
v. app, CA.Or., 453 F.2d 378, cert. den. 93 S.Ct. 
167, 409 U.S. 868, 34 LEd.2d 118. 

U.S. v. Corallo, D.C.N.Y^ 281 F.Supp. 24—Tay¬ 
lor v. Warden, Md. Penitentiaiy, D.C.Md., 307 
F.Supp. 1192. 

Ala.—Mathis v. State, 189 So.2d 564, 280 Ala. 16, cert 
den. 87 S.a 963, 386 U.S. 935, 17 LEd.2d 807. 

Spruce v. State, 192 So.2d 747, 43 AlaApp. 
487—Winn v. State, 207 So.2d 138, 44 AlaApp. 
271. 

Ariz.—State v. Taylor, 408 P.2d 418, 2 ArizApp. 314, 
adhered to 412 P.2d 726, 3 ArizApp. 157. 

Cal.—People v. Salddo, 54 CaLRptr. 820, 246 C.AJd 
450, app. after remand 69 CaULptr. 193, 263 
GA.2d 1, cert. den. 89 S.0.902, 393 U.S, 1102, 21 
LEd.2d 795. 

Del.—Jarvis v. State, 224 A.2d 596. 

I1L—People v. Heise, 220 N.E2d 438, 35 IU.2d 214- 
People v. Carter, 233 N.E2d 393, 39 IU.2d 31- 
People v. Norcutt, 255 N.E2d 442, 44 H1.2d 256. 

People v. Foster, 219 N.E2d 683, 72 DLAppJd 
337-People v. Dockery, 219 N.E2d 687, 72 HL 
AppJd 345. 

Ind.—Banks v. State, 351 N.E2d 4, 265 Ind. 71, cert, 
den. 97 SGt 821, 429 U.S. 1077, 50 LEd.2d 797. 

Kan.—State v. Jenkins, 421 P.2d 33, 197 Kan. 651. 

Ky.—Jewell v. Com., 424 S.W.2d 394. 

Md.—Barnes v. State, 245 A.2d 626, 5 McLApp. 144. 

Mass.—am. v. Brown, 237 N.K2d 53, 354 Mass. 337. 

Mich—People v. Doverspike, 167 N.W.2d 285, 382 
Mich. 1. 

People v. Allen, 154 N.W.2d 570, 8 Mich.App. 
408-People v, Bracy, 154 N.W.2d 619, 8 Mich 
App. 266. 
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Neb.-State v. Bundy, 147 N.W.2d 500, 181 Neb. 160, 
cert. den. 88 S.a 152, 389 U.S. 871, 19 L.Ed.2d 
150—State v. Godfrey, 155 N.W.2d 438, 182 Neb. 
451, cert. den. 88 S.Ct. 2309, 392 U.S. 937, 20 
L.Ed.2d 1396. 

Nev.—Hall v. Warden, Nev. State Prison, 434 P.2d 425, 
83 Nev. 446, cert. den. 88 S.Q. 1425, 390 U.S. 
1031, 20 L.Ed.2d 289. 

N.M.—State v. Hall, 434 P.2d 386, 78 N.M. 564. 

N.Y.—People v. Hetherington, 265 N.E2d 53a 27 
N.Y.2d 242, 317 N.Y.S.2d 1. 

People v. Robinson, 281 N.Y.S.2d 956, 28 
A.D.2d 816, app. after remand 297 N.Y.S.2d 82, 31 
A.D.2d 724. 

Ohio-State v. Carder, 222 N.E2d 620, 9 Ohio St.2d 1. 

Tex.—Bannon v. State, Cr., 406 S.W.2d 908, cert. den. 
87 S.CL 38, 385 U.S. 816, 17 L.Ed.2d 55. 

Wash—State v. Lewis, 573 P.2d 1347, 19 WashApp. 
35. 

Wis.—Holloway v. State, 146 N.W.2d 441, 32 Wis.2d 
559—Edwards v. State, 156 N.W.2d 397, 38 Wis.2d 
332. 

Inquiry as to indigency 

US.—Massimo v. U.S., D.C.N.Y., 339 F.Supp. 519, 
GA., affd. 463 F.2d 1171, cert. den. 93 S.Ct. 920, 
409 U.S. 1117, 34 L.Ed.2d 700. 

Cal.—People v. Stafford, 49 CaLRptr. 598, 240 C.A.2d 
422. 

Mass.—Cora. v. Morrissey, 222 N.K2d 755, 351 Mass. 
505. 

Tex.—McCandless v. State, Cr., 425 S.W.2d 636. 

Assistance of counsel held not denied 

U.S.— Hoffa V. U.S., Tenn., 87 S.a 408, 385 U.S. 293, 
17 L.Ed.2d 374, reh. den. 87 S.Ct. 970, three cases, 
386 U.S. 940, 951, 17 L.Ed.2d 880, reh den. 87 
S.a 971, 386 U.S. 940, 951, 7 L.Ed.2d 880. 

U.S. v. Bettenhausen, C.A.Kan., 499 F.2d 1223. 

Ariz.—State v. Stelzriede, 420 P.2d 170, 101 Ariz. 385. 

Ark,—Moore v. State, 410 S.W.2d 399, 241 Ark. 745, 
cert. den. 88 S.a 154, 389 U.S. 871, 19 LEd.2d 
151. 

Cal.—People v. Hansard, 53 Cal.Rptr. 918, 245 C.A.2d 
691—People v. Watters, App., 54 CaLRptr. 494— 
People v. Nieto, 55 CaLRptr. 546, 247 GA.2d 364, 
cert. den. 87 S.Q. 1698, 387 U.S. 911, 18 LEd.2d 
632. 

Conn.—State v. Corrigan, Cir.AD., 228 A2d 568, 4 
ann.Gr. 190. 

D.G—Johnson v. U.S., CA., 369 F.2d 949, 125 U.S. 
App.D.G 172. 

I1L—People v. Ackerson, 224 N.K2d 849, 37 Ill Jd 117. 

People v. King, 222 N.E2d 88, 76 Ill.App.2d 
354. 

Ind.—Dickerson w. State, 276 N.E2d 845, 257 Ind. 562. 

Iowa-State v. Allison, 147 N.W.2d 910, 260 Iowa 176, 
cert. den. 89 S.a 1657, 391 U.S. 906, 20 L.Ed.2d 
420. 

Kan.—State v. Greenwood, 421 P.2d 24, 197 Kan. 676. 

La.—State v. Dillard, 260 So.2d 675, 261 La, 703. 

MdL-West&ll v. State, 221 A2d 646, 243 Md. 413. 

Mass.—Com. v. LePage, 226 N.E2d 200, 352 Mass. 
403. 

Miss.—Norwood v. State, 258 SoJd 756. 

Mo.—State v. Goodpaster, 479 S.W.2d 449. 

N.Y.—People v. Taylor, 266 N.E2d 630, 27 N.Y.2d 
327, 318 N.Y.S.2d 1. 

People v. Kenny, 279 N.Y,S.2d 198, 53 Msic.2d 
527. 

N.G—State v. Rogers, 208 S.E2d 384, 23 N.GApp. 
142, cert. den. 209 S.E2d 318, 286 N.G 213. 

Ohio-State v. EdgeU, 283 N.E2d 145, 30 Ohio St.2d 
103. 

Or.—State v. Lowry, 423 P.2d 172, 245 Or. 565. 

Tex.—Nash v. State, Cr., 477 S.W.2d 557. Cert. den. 
93 S.a 191, 409 U.S. 887, 34 LEd.2d 144, reh. 
den. 93 S.a 532, 409 U.S. 105a 34 LEdJd 503. 

Utah-State v. Hatcher, 495 P.2d 1259, 27 Utah2d 318. 

Wash.—State v. Stark, 424 P.2d 641,70 Wash.2d 1014. 

Wis.—Davis v. State, 148 N.W.2d 53, 33 WisJd 682, 
cert. den. 87 S.a 2137, 388 U.S. 918, 18 LEdJd 
1363. 
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Admission of prior conviction not within rule 

Mo.—State v. Collins, 394 S.W.2d 368. 

Admissions made to parole officer 

U.S.—Fare v. Michaci C., Cal., 99 S.Ct. 2560, 442 U.S. 
707, 61 L.Ed.2d 197, reh. den. 100 S.Ct. 186, 444 
U.S. 887, 62 L.Ed.2d 121. 

Cal.—People v. Breen, 47 CaLRptr. 644, 238 C.A.2d 
164. 

Sufficiency of warning under Escobedo rules 

Ariz.—State v. Powell, 423 P.2d 127, 5 Ariz.App. 51. 

Cal.—People v. Lookadoo, 57 Cal.Rptr. 608, 425 P.2d 
208, 66 C.2d 307. 

Substance of warning determines adequacy 

U.S.—Evans v. Swenson, C.A.Mo., 455 F.2d 291, cert, 
den. 92 S.Ct. 2508, 408 U.S. 929, 33 LEd.2d 342. 

Evans v. Swenson, D.C.Mo., 332 F.Supp. 360, 
C.A., affd., 455 F.2d 291, cert. den. 92 S.Ct. 2508, 
408 U.S. 929, 33 LEdL2d 342. 

People v. Walker, 279 N.R2d 23, 2 IU.App.3d 
1026. 

Cal.—People v. Valencia, 57 Cal.Rptr. 567, 249 GA.2d 
370. 

Fla.—State V. Craig, 237 So7d 737. 

Ill.—People v. Williams, 264 N.E.2d 901, 131 Ill. 
App.2d 149. 

Me.—State v. Ayers, 433 A .2d 356, app. after remand 
468 A.2d 606, cert den. 104 S.Ct. 1919, 80 L.Ed.2d 
466. 

Mass.—Com. v. Look, 402 N.E2d 470, 379 Mass. 893, 
cert. den. 101 S.Ct. 91, 449 U.S. 827, 66 L.Ed.2d 
31. 

Neb.—State v. Godfrey, 155 N.W.2d 438, 182 Neb. 451, 
cert. den. 88 S.Ct. 2309, 392 U.S. 937, 20 L.Ed.2d 
f396. 

N.Y.—People v. Jenkins, 447 N.Y.S.2d 490, 85 A.D.2d 
265, app, dism. 436 N.E2d 1342, 56 N.Y.2d 737, 
451 N.Y.S 2d 740. 

N.C.—State v. Haskins, 178 S.E.2d 610, 278 N.G 52. 

Or.—State v. Williams, 458 P.2d 699, 1 Or.App. 30. 

Old.—Tice v. State Cr., 478 P.2d 916. 

Wis.—Bohachef v. State, 185 N.W.2d 339, 50 Wis.Zd 
694. 

Advice given by government agent 

Ark.—Hall v. State, 412 S.W.2d 603, 241 Ark. 201. 

Offer of counsel by police not required 

Cal.—People v. Eli, 56 CaLRptr, 916, 424 ?.2d 356, 66 
G2d 63, cert. den. 88 S.Ct. 136, 389 U.S. 888, 19 
LEd.2d 188. 

Rule held not applicable 

U.S.—Fleming v. Klinger, GA.Cal., 363 F.2d 378- 
U.S. v. Remco, GA.Pa., 388 F.2d 783-U.S. v. 
Lopez, CA.N.Y., 420 F.2d 313. 

Ak.—Abies v. State, Cr., 299 So.2d 341, 53 Ala.App. 
296, cert. den. 299 So.2d 343, 292 Ala. 707. 

Del.—State v. Bliss, 238 A.2d 848. 

State v. Winsett, Super., 238 AJd 821, affd., 
Sup* 251 A.2d 199. 

Iowa-State v. Davis, 157 N,W.2d 907, 261 Iowa 1351. 

Neb.—State v. Perez, 157 N.W.2d 162, 182 Neb. 680, 
cert. den. 89 S.Ct. 200, 393 U.S. 886, 21 LEd.2d 
163. 

Or.—State v. Stevenson, 439 P.2d 630, 249 Or. 488. 

R.I.—State v. Ballard, 439 A.2d 1375. 

Rights not violated if evidence it excluded 

US.—Allen v. US., GA.Tex., 384 F.2d 926. 

Cal,—People v. Vamum, 59 Cal.Rptr. 108, 427 P.2d 
772, 66 G2d 808, app. dism., cert den. 88 S.Ct. 
1208, 390 US. 529, 20 LEd.2d 86. 

People v, Fretweel, 87 CaLRptr. 356, 8 GA.3d 
Supp. 37. 

Idaho-King v. State, 456 P.2d 254, 93 Idaho 87. 

Kan.—State v. Scott, 495 P.2d 983, 209 Kan. 149. 

N.G—State v. Ross, 160 S.R2d 465, 273 N.G 498. 

Request for attorney not established 

Cal.—People v. Escobedo, 58 Cal.Rptr. 426,250 GA.2d 
417. 

Colo.—Andrews v. People, 423 P.2d 322, 161 Cob. 516. 


Application of Escobedo 
US.—U.S, ex rel Tyner v, Twomey, DC.U1, 34Q 
F.Supp 1190. 

Mi—Johnson v. State, 234 A 2d 167, 2 Md.App 235 
Pa.—Com. v. Anderson, 222 A 2d 495, 20S Pa.Super 
323. 

Under Escobedo rule request for counsel re¬ 
quired 

US.—U.S. ex rel. Harvm v. Yeager, C.A.N J,, 428 F 2d 
1354—Sellars v. Beto, GA.Tex, 430 F.2d 1150, 
vac. in part on oth. grds 92 S.Ct. 2865, 408 U.S. 
937, 33 L.Ed.2d 756, reh. den, 93 S.Ct. 178, 409 
U.S. 898, 34 LEd.2d 156-Hizel v, Sigler, C.A 
Neb., 430 F.2d 1398. 

Md.—Grayson v. State, 232 A.2d 284, 1 Md.App. 
548—Williams v. State, 234 A.2d 260, 2 Md.App 
170, cert. den. 88 S.Ct. 2074, 392 U.S 913, 20 
LEd.2d 1372—Kitt v. State, 234 A.2d 621, 2 
Md.App. 306, cert. den. 89 S.Ct. 157, 393 U.S 869, 
21 L.Ed.2d 138. 

Mich.—People v. Hartwrck, i$4 N.W.2d 24, 8 Mich. 
App. 193. 

N.J.—State v Marshall, 220 A.2d 421, 91 N.J.Super. 
346. 

Ohio—State v. Gresham, 227 N.E,2d 244, 10 Ohio 
App,2d 199. 

Pa.—Com. v. Bennett, 282 A.2d 276, 445 Pa, 8. 
Request and denial of counsel as essential under 
Escobedo rules 

U.S.—Diaz v. U.S., D.GLa., 264 F.Supp. 937, affd., 
C.A., 391 F.2d 932—U.S, ex rel. Harris v. Hen¬ 
drick, D.GPa., 300 F.Supp 554, affd. C.A., 423 
F.2d 1096. 

Ala.—Harris v State, 195 Sc.2d 521, 280 Ala, 468. 
Hawaii—State v. Cummings, 423 P.2d 438, 49 Haw. 
521 

Dl.—People v. Baze, 253 N.E.2d 392, 43 IlL2d 298. 
Mi-Crumb v. State, 227 A.2d 369, 1 Md.App. 98- 
Fisher v. State, 231 A.2d 720, 1 Md.App. 505— 
Boone v. State, 233 A.2d 476. 2 Md.App. 80. 
Mich.—People v. Hartwick, 154 N.W.2d 24, 8 Mich. 
App. 193. 

Minn.—State v. Sutton, 152 N.W.2d 57, 277 Minn 157. 
NJ.—State v. Zucconi, 235 A.2d 193, 50 N.J. 361 
Ohio—State v. White, 239 N.R2d 65, 15 Ohio $t.2d 
146. 

State v. Wnght, 227 N.R2d 650, 11 Ohio 
App.2d 31. 

S.D.—State v. Connors, 149 N.W.2d 65, 82 S.D. 489. 
Wis.—Ray v. State, 148 N.W.2d 31, 33 Wis.2d 685— 
Peterman v. State, 151 N.W.2d 677, 35 Wis.2d 790, 
cert. den. 88 S.Ct. 226, 389 U.S. 899, 19 LEd.2d 
223. 

Rule limited to. statements of accused 
Cal.—People v. Juarez, 52 Cal.Rptr. 556, 243 C.A.2d 
475, cert. den. 87 S.Ct. 2122, 385 U.S. 912, 18 
LEi2d 1354. 

Wash.—State v. Finnegan, 495 P.2d 674, 6 Wash App. 
612, cert den. 93 S.Ct. 1450, 410 U.S. 967, 35 
L.Ed.2d 702. 

Accused advised of right 

U.S.—Russo v. U.S., GA.Ariz., 391 F.2d 1004, cert, 
den. 89 S.Ct. 195, 393 U.S. 885, 21 L.Ed.2d 161— 
Jordan v. U.S., GA.0r„ 421 F.2d 493-U.S. v. 
Andrews, C.A.Ga., 427 F.2d 539. 

U.S. v. Tuggles, D.C.Pa., 334 F.Supp, 283-U.S. 
v. Romano, D.GPaL, 388 F.Supp. 101. 

Ala.—Renfroe v. State, Cr., 275 So.2d 692,49 AlaApp. 
713. 

Alaska—Malbtt v. State, 608 P.2d 737. 

Ariz.—State v. Quinones, 465 P.2d 360, 105 Ariz. 380. 

State v. Kroupa, 492 P.2d 750,16 ArizApp. 254. 
Ark.—Dailey v. State, 468 S.W.2d 238, 250 Ark. 965. 
Ill.—People v. Williams, 264 N.R2d 901, 131 Ill. 
App.2d 149—People v. Hoffman, 336 N.R2d 209, 
32 Ill.App.3d 785. 

Ind.—Perkins v. State, 392 N.E2d 490, 181 Ind, App. 
461. 

Kan.—State v. Carpenter, 505 P.2d 753, 211 Kan. 234. 
U-State v. Tytus, 240 So.2d 723, 256 La. 962. 
Mass.—Com. v. Dilone, 431 N.R2d 576, 385 Mass. 281. 
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Mo —State v Hines, App., 595 S.W.2d 762 
N Y -People v Swift, 300 N.Y S.2d 639, 32 A.D.2d 
1*3. cert, den 90 SCt. 584, 396 US. 1018, 24 
L Ed-2d 510 

N.G—Slate *. Haskins, 178 S.E.2d 610, 278 N.G 52- 
State v Frazier, 185 S.E.2d 652, 280 N.C. 181, vac. 
on oth. grdv 93 S.Ct. 453, 409 U.S. 1004, 34 
LEd.2d 2*J5, on remand 195 S.E.2d 33, 283 N.G 
99, affd 199 SE.2d 283, 284 N.C. 120. 

Ohio—State v. Hams, 354 N £.2d 67, 48 Ohio St.2d 
351, 2 O 0.3d 472, cert gr. 98 $.Ct. 3148,438 U.S. 
911, 57 L.Ed.2d 1155 

Okl -Breshen v State, Cr., 572 P.2d 561. 

Indigent defendant’s right to appointment of 
counsel at state expense 
Fla—Irvin v. State, App., 246 So.2d 542. 

Md.—Robinson v. State, 231 A 2d 920,1 Md.App. 522. 
Wash —State v. Tetzlaff, 453 P 2d 638.75 Wash.2d 649. 
Escobedo and Dorado complied with 
Cal.—People v. Paxton, 62 CaIRptr 770, 255 CA.2d 
62. 

Warning held insufficient 

Cal—People v. Nicholas, 169 CaLRptr. 497, 112 
C.A.3d 249, 

Hawaii—State v. Hong, 611 P.2d 595, 62 Haw. 83. 
N.Y.—People \. Dunnett, 354 N.Y.S.M 174,44 A.D.2d 
733. 

Old.—Reese v. State, Cr., 462 P.2d 331 
Pa.—Com. v. Marsh, 271 A.2d 481. 440 Pa. 590, app. 
after remand 293 A.2d 57. 448 Pa. 292. 

Accused represented by attorney 

Ala-Freeman v. State, Cr., 342 So 2d 435. 

Colo.—Mora v People, 481 P.2d 729, 173 Colo. 552. 

Right not absolute 

Cal.—People v. Martin, 105 Cal.Rptr. 40, 28 C.A.3d 
956. 

N.Y.—People v. Clark, 363 N.E 2d 319,41 N.Y.2d 612, 
394 N.Y.S.2d 593, cert. den. 98 S Ct. 195,434 U.S, 
864, 54 L Ed 2d 138. 

Form of warning held inappropriate 
Idaho—State v, Grierson, 504 P.2d 1204,95 Idaho 155, 
Use of phrase “free of charge" not necessary 
Pa.—Com. v. Ponton, 299 A.2d 634, 450 Pa. 40. 

Right to appointed counsel 

U.S.—U.S. V. Brewer, C.A OkL, 486 F.2d 507, cert. den. 

94 S.Ct. 1407, 415 U.S. 913, 39 L.Ed.2d 467. 
Mo.—State v. Woodward, App., 587 S.W.2d 287. 
Statements admissible 
U.S—US. v Masutlo, C.A.N Y„ 489 F.2d 217. 

Ariz.—State v. Gretzler, 612 P.2d 1023, 126 Anz. 60, 
app. after remand 627 P.2d 1081, 128 Ariz. 583, 
app after remand 659 P.2d 1, 135 Anz. 42, cert 
den. 103 S.O. 2444, 461 U.S. 971, 77 L.E<L2d 
1327, reh. den. 104 S.Ct. 32, 463 U.S. 1236, 77 
L.Ed.2d 1452. 

Mich.—People v. Coppemo, 229 N.W,2d 913, 59 Mich. 
App. 745—People v. Green, 253 N.W.2d 763, 74 
MichApp. 351, affd. 274 N.W.2d 448, 405 Mich. 
273. 

Warning sufficient 

U.S.—Tinsley v. Purvis, GA.Ala., 731 F.2d 791, 
Ill-People v. Walker, 309 N.R2d 716, 18 ni.App.3d 
351. 

Ind.—Grey v. State, 404 N.E2d 1348, 273 Ind. 439. 

On advice of counsel 

Cal.—People v. Wong, 111 Cal.Rptr. 314, 35 C.A. 3d 
812. 

Subsequent warning inadequate 

Wyo.—Dryden v. State, 535 P.2d 483. 

Entire litany of rights 

D.C.—Moore v, U.S., App., 457 A.2d 406; 

Accused sot to be advised of results of poly¬ 
graph if advised prior to questioning 
U.S.—Wyrick v. Fields, Mo., 103 S.Ct. 394, 459 U.S. 
42, 74 LEd.2d 214, on remand, CA„ 706 F.2d 
879, cert. den. 104 S.Ct. 556, 464 U.S. 1020, 78 
L.Ed.2d 728. 
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Admission made to probation officer 

Met—Mam v State, 452 A.2d 992, 53 Md.App. 230. 

Warning In native Spanish 

Or.—State v. Corona, 655 P.2d 216, 60 Or.App. 500. 

81.36b. U.S.—Escobedo v. State of Ill., US.H1, 84 
S.Ct. 1758, 378 U.S. 478, 12 L.Ed.2d 977—Fare v. 
Michael C, Cal., 99 S.Ct. 2560, 442 U.S. 707, 61 
L.Ed.2d 197, reh. den. 100 S.Ct. 186, 444 U.S. 
887, 62 LEd2d 121—Estelle v. Smith, Tex., 101 
S.Ct. 1866, 451 U.S. 454, 68 L.Ed.2d 359-Mi- 
randa v. State of Ariz, Ariz., Cal. & N.Y., 86 
S.a 1602, 384 U.S. 436, 16 LEd.2d 694, 10 
A.LR.3d 974, reh. den. 87 S.Ct. 11, 385 U.S. 890, 
17 LEd2d 121. 

Ala.—Sanders v. State, 179 So.2d 35, 278 Ala. 453. 

Spruce v. State, 192 So.2d 747, 43 Ala.App. 487. 

Alaska—Martinez v. State, 423 P.2d 700. 

Ariz.—State v. Sauve, 544 P.2d 1091. 

Cal.—People v. Russell, 66 CalRptr. 594, 259 C.A.2d 
637—People v. Bright, 84 Cal.Rptr. 691, 4 C.A.3d 
926. 

Cok>.—Nez v. People, 445 P.2d 68, 167 Colo. 23. 

D.C—Proctor v. U.S., C.A., 404 F.2d 819, 131 U.S. 
App.D.C. 241. 

Fla.—Jones v. State, App., 346 So.2d 639. 

Hawaii—State v. Cummings, 423 P.2d 438, 49 Haw. 
521 

HI—People v. Goad, 222 N.E2d 558, 78 IlLApp.2d 
105—People v. Landgham, 257 N.E2d 484, 122 
IIl.App.2d 9, cert. den. 91 S.Ct. 1389,402 U.S. 911, 
28 LEd.2d 652. 

Kan.—State v. Luscombe, 506 P.2d 1141, 211 Kan. 615. 

La.—State v. Rodrigue, 409 So.2d 556, app. after re¬ 
mand 437 So.2d 830. 

Minn.—State v. Winge, 144 N.W.2d 704, 274 Minn. 
571. 

Mont—State v. Harris, 576 P.2d 257, 176 Mont. 70. 

Neb.—State v. Ross, 157 N.W.2d 860, 183 Neb. 1. 

Nev.—White v. State, 417 P.2d 592, 82 Nev. 304. 

NJ.—State v. Jones, 252 A.2d 37, 53 NJ. 568, cert, 
den. 89 S.Ct. 2122, 395 U.S. 970, 23 L.Ed2d 759. 

N.Y.—People v. Paulin, 308 N.Y.S.2d 883, 33 A.D.2d 
105, affd. 255 N.E2d 164, 25 N.Y.2d 445, 306 
N.Y.S.2d 929. 

People v. Keesler, 278 N.Y.S.2d 423, 53 Misc.2d 
268. 

Ohio-State v. Carder, 222 N.E2d 620, 9 Ohio St.2d 
1-State v. White, 239 N.R2d 65, 15 Ohio St.2d 
146. 

State v. Salmon, 226 N.E2d 784, 10 Ohio 
App.2d 175—State v. Wright, 227 N.E2d 650, 11 
Ohio App.2d 31. 

Old.—Story v. State, Cr. f 452 P.2d 822. 

Or.—State v. Adams, 400 P.2d 556, 240 Or. 179—State 
v. Fisher, 410 P.2d 216, 242'Or. 419. 

Fa.—Com. v. Medina, 227 A.2d 842, 424 Pa. 632— 
Com. v. Vivian, 231 A.2d 301, 426 Pa. 192r-Com. 
v. Moody, 239 A.2d 409, 429 Pa. 39, cert. den. 89 
SO. 189, 393 U.S. 883, 21 LEd.2d.157—Com. v. 
Bordner, 247 A.2d 612, 432 Pa. 405—Com. v. 
Simala, 252 A.2d 575, 434 Pa. 219—Com. v. 
Campbell, 275 A.2d 64, 442 Pa. 313. 

R.I.— State v. Mendes, 210 A.2d 50, 99 R.I. 606—State 
v. Knott, 249 A.2d 421, 105 R.L 71, app. after 
remand 302 A2d 64, 111 R.I. 241. ■ 

Tetut—Vandegriff v. State, 409 S.W.2d 370, 219 Tenn. 
302. 

Wash.—State v. Vairaoy, 610 P.2d 380, 25 WasEApp. 
464, app. after remand 618 P.2d 1340, 27 Wash. 
App. 527. 

Wis.—State v. Shoffher, 143 N.W.2d 458, 31 Wis.2d 
411 

Escobedo v. Illinois rale not expanded beyond 
stated facts 

Mo.—State v. Howard, 383 S.W.2d 701—State v. Col- 
fins, 394 S.W.2d 368-Sute v. Aston, 412 S.W.2d 
175. 

Accaaed advised of right 

US.—UA. V, Payton, CA.N.Y, 363 F.2d 996, cert, 
den. S7 S.CL 606, 385 U.S, 993,17 LEd.2d 453- 
Russo v. USw, CAAriz, 391 F.2d 1004, cert. den. 
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89 S.Ct. 195, 393 U.S. 885, 21 L.Ed.2d 161-Caton 
v. U.S., C.A.Mo., 407 F 2d 367, cert. den. 89 S.a 
2149, 395 U.S. 984, 23 L.Ed.2d 773. 

Ala.—Braggs v. State, 219 So.2d 396, 283 Ala. 570. 

Ariz.—State v. Stelzriede, 420 P.2d 170, 101 Ariz. 
385—State v. Bible, 452 P.2d 700, 104 Ariz. 346. 

Cal.—People v. Hansard, App., 53 Cal.Rptr. 918, 245 
C.A.2d 691—People v. Salcido, 54 Cal.Rptr. 820, 
246 C.A.2d 450, app. after remand 69 CalRptr. 
193, 263 C.A.2d 1, cert. den. 89 S.O. 902, 393 U.S. 
1102, 21 L.Ed.2d 795-People v. Womack, 60 Cal. 
Rptr. 870, 252 C.A.2d 761. 

Colo.—Morse v. People, 452 P.2d 3, 168 Colo. 494. 

Conn.-State v. Derrico, 434 A.2d 356,181 Conn. 151, 
cert. den. 101 S.Ct. 789,449 U.S. 1064, 66 LEd2d 
607. 

Del-Brown v. State, 221 A.2d 609. 

Fla.—Oliver v. State, App., 239 So,2d 637, decision 
quashed, Sup., 250 So.2d 888. 

Ill—People v. Dewey, 246 N.E.2d 232, 42 IH.2d 148- 
People v. Bey, 259 N.E2d 800, 45 ffl.2d 535. 

People v. Smith, 246 N.E2d 689, 108 fll.App.2d 
172, cert. den. 90 S.Ct. 1150, 397 U.S. 1001, 25 
L.Ed.2d 412-People v. Bonds, 325 N.E2d 388, 26 
IllApp.3d 703. 

Ind.—Lonson v. State, 406 N.E2d 256, 273 Ind. 581. 

Mich.—People v. Yacks, 196 N.W.2d 827, 28 Mich. 
App. 437, app. after remand 212 N.W.2d 249, 49 
Mich.App. 444. 

Neb.—State v. Bennett, 281 N.W.2d 216, 204 Neb. 28. 

Okl—Lambert v. State, Cr., 471 P.2d 935. 

Or.—State v. Bopp, 519 P.2d 1277, 16 Or.App. 604. 

Pa.—Com. v. Hoss, 283 A.2d 58, 445 Pa. 98. 

Com. v. Baker, 251 A. 2d 737, 214 Pa.Super. 27. 

Tenn.—Gordon v. State, a., 478 S.W.2d 911. 

Tex.—Moon v. State, Cr.App., 607 S.W.2d 569. 

Wis.—Holloway v. State, 146 N.W.2d 441, 32 Wis.2d 
559—Jones v. State, 178 N.W.2d 42, 47 WisJd 
642. 

Precise language of warning not prescribed 

U.S.—Tucker v. U.S., C.A.Iowa, 375 F.2d 363, cert 
den. 88 S.O. 128, 389 U.S. 888, 19 LEd.2d 189— 
U.S. v. Lamia, C.AN.Y., 429 F.2d 373, cert. den. 
91 S.O. 150, 400 U.S. 907, 27 LEd2d 146. 

U.S. v. Tuggles, D.C.Pa, 334 F.Supp. 383. 

Ala.—Jones v. State, 258 So.2d 910, 47 Ala.App. 568. 

Ill.—People v. Walker, 309 N.K2d 716, 18 IllApp.3d 
351. 

As test of voluntariness 

U.S.—Sessions v. Wilson, CA.Cal, 372 F.2d 366. 

U.S. ex id. Montgomery v. Mancusi, D.C.N.Y., 
338 F.Supp. 1247—US. ex id. Monks v. Warden, 
New Jersey State Prison at Rahway, D.C.NJ., 339 
F.Supp. 30, affd., C.A, 474 F.2d 1337. 

Colo.—People v. Moreno, 491 P.2d 575, 176 Colo. 488. 

m—People v. LaBatt, 246 N.K2d 845, 108 IlLApp.2d 
18, cert den. 91 S.O. 980, 401 U.S. 963, 28 
LEd.2d 248. 

Md.—Walker v. State, 280 A.2d 260, 12 MdApp. 684. 

Mass.—Com. v. Pratt, 277 N.E2d 517, 360 Mass. 708. 
Interrogation by police officer or prosecuting 
attorney 

Cal.—People v. Arnold, 58 CaLRptr. 115, 426 PJd 515. 

State court application of Escobedo rules 

Mass.—Com. v. LePage, 226 N.E2d 200, 352 Mass. 
403. 

Purpose of requirement 

US.—US. V. Gibson, GAW.Va., 392 F.2d 373—Byrd 
v. Comstock, CA.Cal, 430 F.2d 937. 

U.S. v. Fisher, D.C.Minn, 329 F.Supp. 630. 

Alaska—Sleziak v. State, 454 P.2d 252, cert. den. 90 
S.a 252, 396 U.S. 921, 24 LEd2d 201 

Cal.—People v. Valencia, 57 CalRptr. 567, 249 C.A.2d 
370. 

Ill—People v. LaBatt, 246 N.E2d 845, 108 IU.App.2d 
18, cert. den. 91 S.a 980, 401 US 963, 28 
LEd.2d 248. 

Doubts resolved in favor of accused 

US.—US. v. Mullings, C.A.N.Y., 364 F.2d 173. 


Immaterial when admission not relied on for 
conviction 

Okl.—Application of Sharp, Cr., 414 P.2d 720. 

Rule limited to facts of case 
U.S.—Frazier v Cupp. Or., 89 S.Ct. 1420, 394 U.S. 731, 
22 L.Ed.2d 684-Michigan v. Tucker, Mich., 94 
SGt. 2357, 417 U.S. 433, 41 L.Ed.2d 181 
Colo.—Andrews v. People, 423 P.2d 322,161 Colo. 516. 
Vt,—State v. Davis, 318 A.2d 664, 132 Vt. 290. 
Explaining consequences of foregoing privilege 
Pa.—Com. v. Bonaparte, 232 A.2d 12, 210 Pa.Super. 93. 
Improper warning 

Md.—Franklin v. State, 252 A.2d 487, 6 MdApp. 572, 
cert den. 90 S.Q. 2210, 399 U.S. 912, 26 LEd.2d 
568. 

Mich.—People v. Ranes, 188 N.W.2d 568, 385 Mich. 
234, cert. den. 92 S.Ct. 941 405 U.S. 917, 30 
LEd.2d 787. 

N.C—State v. Fuller, 155 S.E.2d 286, 270 N.C. 710. 
Merely incriminating statement 
R.I.—State v. Franklin, 241 A.2d 219, 103 R.I. 715. 
Investigation of fraud by welfare authorities 
NJ.—State v. Graves, 275 A.2d 760, 114 NJ.Super 
221 mod. on oth. grds. 291 A.2d 2, 60 NJ. 441. 

Arrest status 

U.S.—U.S. V. Egan, D.CN.Y., 501 RSupp. 1252. 

Juvenile 

Wash.—Dutil v. State, 606 P.2d 269, 93 Wash.2d 84 

Person held not in custody , 

N.D.—State v. Halvorson, 346 N.W.2d 704. 

81.36c. U.S.—Miranda v. State of Ariz., Ariz., Cal. & 
N.Y., 86S.a. 1602, 384 U.S. 436,16 L.Ed2d 694, 
, 10 A.LR.3d 974, reh. den. 87 S.a. 11, 385 U.S. 
890, 17 L.Ed.2d 121. 

Biddy v. Diamond, C-A.Miss, 516 F.2d 118, 
cert. den. 96 S.Q. 1724, 425 U.S. 950, 48 LEd.2d 
194. 

Thomasson v. Slayton, D.GVa, 340 F.Supp. 
597. 

Ala.—White v. State, 314 So.2d 857,294 Ala. 265, cert, 
den. 96 S.a 373, 423 US. 951, 46 LEd.2d 288. 

Kendrick v. State, Cr., 312 So.2d 583, 55 Ala. 
App. 11. 

Ariz.—State v. Jennings, 448 P.2d 61 104 Ariz. 6. 

State v. Richmond 533 P.2d 553, 23 Ariz.App. 
342. 

Cal.—People v. EUingsen, 65 CalRptr. 744,258 C.A.2d 
535—People v. Magana, 77 CalRptr. 436, 272 
GA.2d 388—People v. Johnson, 97 CalRptr. 331 
20 C.A.3d 168. 

Colo.—Blash v. People, 426 P.2d 966, 162 Colo. 484- 
Reed v. People, 482 P.2d 110, 174 Colo. 43. 
Conn.—State v. Darwin, 288 AJd 421 161 Conn. 413, 
app. after remand 290 A.2d 593, 29 Conn.Sup. 423. 

State v. Milk), Cir.A.D., 227 A.2d 567, 4 Conn. 
Or. 164, certification denied 226 A.2d 521 154 
Conn. 744—State v. Corrigan, Cir.A.D, 228 A.2d 
, 568, 4 Conn-Cir. 190. 

Del.—Aaron v. State, 275 A.2d 791, 

D.G—Proctor v. US., GA., 404 F,2d 819, 131 U.S, 
App.D.C, 241—U.S. v. McNeil, C.A., 433 F.2d 
1109, 140 U.S.App.D.G 3. 

Reed v. District of Columbia, App., 226 A.2d 
581. 

Fla.—Gowers v. State, 244 So.2d 140. 

Craig v. State, App., 216 So.2d 19. Decision 
quashed. Sup., 237 So.2d 737. 

Ga.—Jones v. State, 166 S.E2d 617,119 Ga.App. 105— 
Colbert v. State, 183 S.R2d 476, 124 Ga.App. 283. 
Idaho—State v. Carpenter, 435 P.2d 789, 92 Idaho 
12-State v. Ross, 449 P.2d 369, 92 Idaho 709. 
Ill—People v. Ackerson, 224 N.E2d 849, 37 IIL2d 117. 

People v. LaBatt, 246 N.E2d 845,108 fll.AppJd 
18, cert. den. 91 S.Q. 980, 401 U.S. 963, 28 
LEd.2d 248. 

Ind—Greenlee v. State, 354 N.E2d 312, 170 Ind App. 
639. 

Iowa-State v. Moon, 183 N.W.2d 644-State v. Gian- 
ton, 231 N.W.2d 31. 
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Kan.—Morris v. State, 452 P.2d 840, 203 Kan. 249- 
State v. Barry, 533 P.2d 1308, 216 Kan. 609. 
Ky.—Short v. Com., 519 S.W.2d 828. 

La.—State v. Strahan, 348 $o.2d 79. 

Me.—State v. Carter, 412 A.2d 56. 

Md.—Rock v. State, 253 A.2d 401, 6 Md.App, 618. 
Mass.—Com. v. LePage, 226 N.E.2d 200, 352 Mass. 
403—Com. v. McKenna, 244 N.E.2d 560, 355 
Mass. 313. 

Mich.—People v. Crawford, 279 N.W.2d 560, 89 Mich. 
App. 30. 

Minn.—Jankord v. State, 186 N.W.2d 530, 290 Minn. 
168, cert. den. 92 S.Ct. 292, 404 U.S. 942, 30 
L,Ed.2d 257. 

Miss.—Smith v. State, 229 So.2d 551. 

Mo.—State v. Beasley, 404 S.W.2d 689—State v. Sinder- 
son, 455 S.W.2d 486. 

State v. Ambus, App., 522 S.W.2d 306. 

Mont—State v. Sullivan, 595 P.2d 372, 182 Mont. 66. 
Neb.—State v. Jackson, 290 N.W.2d 458,205 Neb. 806. 
N.H.—State v. Geldart, 279 A.2d 588, 111 N.H. 219. 
NJ.—State v. Green, 215 A.2d 546, 46 NJ. 192, cert, 
den. 86 S.Ct. 1475, 384 U.S. 946, 16 L.Ed.2d 
544—State v. Gosser, 236 A.2d 377, 50 NJ. 438, 
cert. den. 88 S.Ct. 1434, 390 U.S. 1035, 20 L.Ed.2d 
295. 

N.M.—State v. Gonzales, 425 P.2d 810, 77 N.M. 583. 
N.Y.—People v. Bartolomeo, 423 N.E2d 371, 53 
N.Y.2d 225, 440 N.Y.SJd 894. 

People v. Baldi, 468 N.Y.S.2d 498, 96 A.D.2d 
212 

In re Nelson, 296 N.Y.S.2d 472 58 Misc.2d 
748—People v. Bunk, 312 N.Y.S.2d 889, 63 
Misc.2d 645. 

N.G—Sute v. Thomas, 200 S.E2d 3, 284 N.G 212. 
Ohio—State v. Royster, 358 N.E.2d 616, 48 Ohio St.2d 
381, 2 0.0.3d 489. Cert. gr. 98 S.Ct 3148, 438 
U.S. 911, 57 L.Ed.2d 1156. 

Old.—Moles v. State, Cr., 520 P.2d 822—Hogan v. 
State, Cr., 530 P.2d 1026. 

Or.—State v. Sanford, 421 P.2d 988, 245 Or. 397—State 
v. Whitewater, 445 P.2d 594, 251 Or. 304—State v. 
Davidson, 451 P2d 481, 252 Or. 617. 

Pa.—Com. ex rcl. Mullins v. Maroney, 236 A,2d 781, 

428 Pa. 195—Com. v. Eckhart, 242 A.2d 271, 430 
Pa. 311. App. after remand 260 A.2d 750,436 Pa. 
361. 

R. I.—State v. Halstead, 414 A.2d 1138. 

S. C—State v. Moultrie, 254 S.E2d 294, 273 S.G 60. 
S.D.—State v. Connors, 149 N.W.2d 65, 82 S.D. 489. 
Tenn.—Sullins v. State, 488 S.W Jd 96, I Tenn.Cr.App. 

630. 

Tex.—Gonzales v. State, Cr., 429 S.W.2d 882—Brown 
v. State, Cr., 508 S.W.2d 91. 

Vt—State v. Driscoll, 400 AJd 971, 137 Vt 89. 

Va—Cardwell v. Com., 161 N.E2d 787, 209 Va 68. 
Wash.—State v. Hawkins, 425 PJd 390, 70 Wash.2d 
697, cert den. 88 S.Ct 840, 390 U.S. 912, 19 
LEd.2d 883. 

State v. Owen, 534 P.2d 123,13 Wash.App. 146. 
W.Va—State v. Piantz, 180 S.E2d 614,155 W.Va 24. 
Wis.—State v. LaFernier, 155 N.W.2d 93, 37 WisJd 
365, app. after remand 171 N.W.2d 408, 44 Wis.2d 
440-State v. Woods, 345 N.W.2d 457, 117 Wis.2d 
701. 

Wyo.—Richmond v. State, 554 P.2d 1217, reh. den. 558 
P Jd 509. 

Waiver not shown 

U.S.—Massimo v. U.S, D.GN.Y„ 339 F.Supp. 519, 
GA., afRL, 463 F.2d 1171. Cert den. 93 S.G. 
920, 409 US. 1117, 34 LEd.2d 700—Williams v. 
Brewer, D.GIowa, 375 F.Supp. 170, affd,, GA., 
509 F.2d 227, affd. 97 S.Ct 1232,430 U.S. 387, 51 
LEdJd 424, reh. den. 431 U.S, 925, 53 LEd.2d 
240, on remand 285 N.WJd 248, cert den. 100 
S.Ct. 1859, 446, U.S. 921, 62 LEd.2d 277. 

Ala.—Dueitt v. State, 201 SoJd 405, 44 AlaApp. 22. 
CaL—People v. Ulliock, 43 CalRptr. 699 401 P.2d 4, 
62 G2d 618—People v. Powell, 59 CalRptr. 817, 

429 P.2d 137, 67 G2d 32—People v. Johnson, 74 
CaLRptr. 889, 450 P.2d 265, 70 C.2d 469. 


Colo.—Constantine v. People, 495 P.2d 208, 178 Colo. 
16. 

D.C.—Walker U.S., App,, 250 A.2d 553. 

Fla.—Buchler v. State, App., 381 So.2d 746. 

Ga—Code v. State, 214 S.E2d 873. 234 Ga 90. 

III.— People v. Roy, 273 N.R2d 363, 49 IU.2d 113. 

People v. Willis, 325 N.E2d 715, 26 IlLApp.3d 
518. 

Ind.—Dickerson v. State, 276 N.E2d 845, 257 Ind. 562. 

La.—State v. Weedon, 342 So.2d 642. 

Md.—Duckett v. State, 240 A.2d 332, 3 MdApp. 563. 

Mass.—Con. v. Cain, 279 N.E2d 706, 361 Mass. 224. 

Mich.—People v. Analey, 171 N.W.2d 649, 18 Mich. 
App. 659, app. after remand 192 N.W.2d 41, 34 
MicEApp. 701. 

Minn.—Giddings v. State, 290 N.W.2d 595. 

Mo.—State v. McGee, 447 S.W.2d 270, cert. den. 90 
S.Ct 1400, 397 U.S. 1056, 25 LEd.2d 672. 

Neb.-State v. Ross, 157 N.W.2d 860, 183 Neb. 1— 
State v. Johns, 177 N.W.2d 580, 185 Neb. 590. 

N.H.—State v. Nash, 407 A.2d 365, 119 N.H. 728- 
State v. Bailiargeon, 470 A.2d 915, 124 N.H. 355. 

N J.—Sute v. Stein, 360 AJd 347, 70 NJ. 369. 

N.Y.—People v. Miller, 425 N.E2d 879, 54 N.Y.2d 
616, 442 N.Y.S.2d 491, app. after remand 477 
N.Y.S.2d 688, 103 A.D.2d 808, affd. 482 N.E2d 
892, 65 N.Y.2d 502, 493 N.YE2d 96, cert. den. 
106 S.Ct. 317, 88 LEd.2d 300. 

People v. Andino, 362 N.Y.S.2d 766, 80 Misc.2d 
155. 

N.C.—State v. White, 215 S.E2d 557, 288 N.C. 44, app. 
after remand 229 S.E2d 152, 291 N.C 118. 

Ohio-State v. Stephens, 263 N.E2d 773,24 Ohio St.2d 
76. 

Or.—State v. Turner, 573 P.2d 326, 32 Or.App. 61. 

Pa.—Com. v. Sites, 235 A.2d 387, 427 Pa. 486, 31 
ALR.3d 559—Com. v. Whitaker, 336 A2d 603, 
461 Pa. 407. 

Com. v. Guy, 41 D. & C.2d 151, 114 P.U. 285. 

R. I.—State v. Mendes, 210 A.2d 50, 99 R.L 606. 

S. D.—State v. Holland, 346 N.W.2d 302. 

Tenn.-Lee v. State, Cr., 560 S.W.2d 81 

Vt.—State v. Hohman, 392 A.2d 935, 136 Vt. 341, app. 
after new trial 420 A,2d 852, 138 Vt 501 

Wash.—City of Seattle v. Gerry, 458 P.2d 548, 76 
Wash.2d 689. 

Waiver shown 

U.S.—U.S. v. Wooldridge, GA.Tex., 508 F.2d 802- 
Bartlett v. Allen, C.A.Ala, 724 F.2d 1524. 

U.S. v. Choice, D.C.PaL, 392 F.Supp. 460. 

Ala.—McCants v. State, 211 So.2d 877, 282 Ala. 397, 
vac. in part on oth. grds. 92 S.Ct. 2849, 408 U.S. 
933, 33 L.Ed.2d 746, on remand 274 So.2d 303, 290 
Ala. 368. 

Mackey v. State, Cr., 314 SoJd 116,55 AlaApp. 
197, writ den. 314 So.2d 123, 294 Ala. 764. 

Alaska—Hammonds v. State, 442 P.2d 39—Rubey v. 
City of Fairbanks, 456 P.2d 470. 

Ariz.—-State v. Sample, 489 P.2d 44, 107 Aria 407- 
State v. Bums, 691 P.2d 297, 142 Aria 531. 

State v. Mooney, 477 P,2d 267, 13 AriaApp. 
393—State v. Richmond, 533 P.2d 553, 23 Aria 
App. 341 

Ark.—Nash v. State, 451 S.W.2d 869, 248 Ark. 323- 
Holmes v. State, 520 S.W,2d 715, 257 Arit 871. 

Cal.—People v. Hayes, 96 CalRptr. 879, 19 C.A3d 
459—People v. Fisher, 122 Cai-Rptr. 366, 49 
C.A.3d 174—People v. Dickson, 5 Dist, 213 Cal. 
Rptr. 721 167 GA.3d 1047, review den. 

Colo.—McClain v. People, 495 P.2d 541 178 Colo. 103. 

Conn.—State v. McLucas, 375 A.2d 1014, 172 Conn. 
541 cert den. 98 SCL 174, 434 U.S, 855, 54 
LEd.2d 126. 

Del.—Bailey v. State, 440 A2d 997. 

D.C.—U.S. v. McNeil GA., 433 F.2d 1109, 140 VS 
App.D.C. 3—Mitchell v. US* GA., 434 F.2d 483, 
140 UEApp.D.G 209, cert. den. 91 S.Q. 109, 400 
U.S. 867, 27 LEd.2d 106. 

Fla—Herdzik v. State, App., 214 SoJd 518-Williams 
v. SUte, App., 239 Sa2d 648—Grimsley v. State, 
App., 251 $o.2d 671—Jones v. State, App., 253 
So.2d 154. 
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Ga-Stevens v. Sure, 151 S.E2d 127, 222 Ga 603— 
Dempsey v. Sute. 166 S.E.2d 884, 225 Ga 208— 
Code v. Sute. 214 S.E2d 873, 234 Ga 9a 
Hawaii—Sute v. Green, 457 P,2d 505, 51 Haw. 260. 
Idaho-State v. Ftsk, 448 P.2d 768, 92 Idaho 675. 
Ill.—People v. West, 322 N.E2d 587,25 Ill.App.3d 827. 
Ind.—Lynn v. Sute. 266 N.E2d 8, 255 Ind. 631. 
Iowa—Sute v. Williams, 182 N.W.2d 396—Sute v. 
Moon, 183 N.W.2d 644-SUte v. Niccum, 190 
N.W.2d 815. 

Kan.—Sure v. Jones, 422 P.2d 888, 198 Kan. 30—State 
v. Meeks, 469 P.2d 302, 205 Kan. 261-Sute v. 
Hinkle, 479 P.2d 841, 206 Kan. 472-Sute v. 
Mellon, 486 P.2d 1361, 207 Kan. 700. 

La—State v. Graves, 250 Sa2d 727, 259 La 526. 

State v. Patterson, App,5 CSr., 464 So.2d 811. 
Ma—Sute v. McIntyre, 241 A2d 600—Sute v. Hazel- 
ton, 330 A.2d 919. 

Md.—SpeU v. State, 253 A.2d 919,7 Md.App. 121—Sa- 
badni v, Sute, 287 A2d 511, 14 MdApp. 431. 
Mass.—Cora. v. Murray, 269 N.E2d 641, 359 Masa 
541. 

Mich.—People v. Miller, 189 N.W.24 789, 33 Mich. 
App. 279—People v. Moore, 214 N.W.2d 548, 51 
MicEApp. 48—People v. Van Epps, 229 N.W.2d 
414, 59 MicEApp. 277. 

Mo.—State v. Hughes, 460 S.W.2d 600—Burnside v. 
Sute, 473 S,W.2d 697. 

Sute v. Collins, App., 519 S.WJd 362. 

Mont—Sute v. Lucero, 445 P.2d 731, 151 Mont 531. 
Neb.—Sute v. Godfrey, 155 N.W.2d 438, 182 Neb. 451, 
cert. den. 88 S.Ct. 2309. 392 U.S. 937, 20 L.Ed.2d 
1396—State v, Perez, 157 N.W.2d 162, 182 Neb. 
680, cert den. 89 SCt 200, 393 US 886, 21 
L.Ed.2d 163. 

Nev.—Ludwig v. State, 634 P.2d 664, 97 Nev. 445. 
N.M.—Sute v. Gutierrez, App., 449 P.2d 334,79 N.M. 
732. 

Sute v. Carlton, App., 495 P.2d 1091, 83 N.M. 
644, cert den. 495 P.2d 1078, 83 N.M. 631. 
N.Y.—People v. Gray, 325 N.Y.S.2d 329, 37 A.D.2d 
900. 

N.G—State v. Rosenun, 184 S.E2d 289, 279 N.G 
573—Sute v. Gordon, 213 S.K2d 708, 287 N.G 
118, vac. in part on oth. grda 96 S.Ct 3206, 428 
U.S. 903, 49 LEdL2d 1207. 

Ofaio-Sute v. Wilson, 268 N,E2d 814, 26 Ohio 
App.2d 23. 

OkL—Penn v. Sute, Cr., 456 P.2d 606-Reid v. State, 
Cr., 478 PJd 988, mod, on oth. grda 507 P.2d 
915—Grigsby v. Sute, Cr., 496 P.2d 1188, 

Or.—State v. Sparklin, 672 P.2d 1182, 296 Or. 85. 
Sute v. Skinner, 483 P.2d 87, 5 Or.App. 259, 
cert. den. 92 S.Ct. 2419, 406 U.S. 973, 32 LEd.2d 
673. 

Pa-Com. v. Smith, 225 A.2d 691,424 Pa. 9—Com. v. 

Batley, 260 A2d 793, 436 Pa 377. 

R_L—State v. Killay, 430 A.2d 418. 

S.G—Sute v. McTier, 215 S.E2d 908, 264 S.C. 475, 
S.D.—Sute v. Adkins, 225 N.W.2d 598, 88 S.D. 571. 
Tenn.—Scharff v. State, 351 EWJd 671. 

Tex.—Sanchez v. State, Cr* 454 S.W.2d 210-Miller v. 
Sute, Cr., 468 S.W.2d 818. 

Utah—State v. Moraine, 475 PJd 831, 25 Utah2d 
51—Sute v. Sima, 516 P.2d 354, 30 Utah2d 251. 
Vt-Sute v. Pease, 271 AJd 835, 129 Vt 70. 

Va—Land v. Com., 176 S.E2d 586, 211 Va 223. 
Wash.—Stau v. Blanchey, 454 P.2d 841, 75 WashJd 
926, cert den. 90 S-Ct 694, 396 UE 1045, 24 
LEd.2d 688. 

Sute v. Cashaw, 480 P.2d 528, 4 Wash.App. 
243—Sute v. Owen, 534 P.2d 123, 13 Wash.App. 
146. 

W.Va—Sute v. Plant*, 180 &E2d 614,155 W.Va 24. 
Wis.—Jones v. State, 178 N.W.2d 42, 47 Wa2d 642- 
SUte v. Estrada 217 N.WJd 359, 63 Wk2d 476. 
Silence held not waiver 

US—US. v. White, CA.Tex, 431 FJd 696, cert den. 

92 S.Ct. 1268, 405 U.S. 998, 31 Lfi l 2d 468, 
Cal—People v. Crooks, 59 CalRptr, 39, 250 GAJd 
788—People v. Matthews, 70 CaL Rptr. 756, 264 
GA.2d 557. 
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Colo.—Roybal v. People, 496 P.2d 1019. 

Conn.—State v. Frazier, 440 A.2d 916, 185 Conn, 211, 
cert. den. 102 S.Ct. 3496, 458 U.S. 1112, 73 
L.Ed.2d 1375. 

IU.—People v. Parnell, 334 N.E.2d 403, 31 Ill.App.'3d 
627. 

Iowa—State v. Lamp, 322 N.W.2d 48. 

Mo.—State v. Thompson, 465 S.W.2d 590. 

N.Y.—People v. Anonymous, 294 N.Y.S.2d 248, 58 
Misc.2d 13—People v. Somas, 327 N.Y.S.2d 779, 
68 Misc.2d 450. 

Tea.—Castillo v. State, Cr.App., 616 S.W.2d 620. 

Withdrawal of waiver 

U.S.—U.S. V. Crocker, C.A.0kI„ 510 F.2d 1129. 

US. v. Lubitsch, D.C.N.Y., 266 F.Supp. 294— 
U.S. v. Millen, D.C.Wis., 338 F.Supp. 747. 

Me.—State v. Ayers, 433 A.2d 356, app. after remand 
468 A.2d 606, cert. den. 104 S.Q. 1919, 80 L.Ed.2d 
466. 

Md.—Burko v. State, 313 A.2d 864, 19 Md.App. 645, 
vac. on oth. grds. 95 S.Ct. 2624, 422 U.S. 1003, 45 
L.Ed.2d 667, on remand 343 A.2d 251, 275 Md. 
598, on remand 349 A.2d 355, 28 Md.App. 732, 
cert den. 97 S.Q. 495, 429 U.S. 981, 50 L.Ed,2d 
590. 

Mass.—Com. v McKenna, 244 N.R2d 560, 355 Mass. 
313. 

N.Y.—People v. Guarnieri, 467 N.Y.S.2d 450, 96 
A.D.2d 1135. 

N.C—State v. Williams, 184 S.E.2d 282, 279 N.C. 515. 

Pa.—Com. v. Jefferson, 281 A.2d 852, 445 Pa. 1. 

Tex.—Lee v. State, Cr„ 455 S.W.2d 316—Mitchell v. 
State, Cr. f 503 S.W.2d 562. 

Statements held admissfyle 

U.S.—U.S. v. Choice, D.C.Pa., 392 F.Supp. 460. 

Ala.—Smith v. State, 210 So.2d 826, 282 Ala. 268 

Cal—People v. Bynum, 94 Cal.Rptr. 241, 483 P.2d 
1193, 4 C.3d 589. 

Cal.—People v. Allen, 79 Cal.Rptr. 793, 275 C.A.2d 
428. 

Colo.—Vigil v. People, 482 P.2d 983, 174 Colo. 164. 

Fla.—Jones v. State, App., 217 So.2d 588—Putnam v. 
State, App., 227 So.2d 60—Rivera Nunez v. State, 
App., 227 $o.2d 324—Santiago v. State, App., 314 
So.2d 246—Murphy v. State, App.2 Dist., 460 
So.2d 588, affd. 475 So.2d 695. 

Ga.—Gregg v. State, 210 S.E2d 659, 233 Ga. 117, affd. 
96 S.O. 2909, 428 U.S. 153, 49 L.Ed.2d 859, reh. 
den. 97 S.CL 197, 429 U.S. 875, 50 L.Ed.2d 158. 

Ill.—People v. Welch, 326 N.E2d 190, 27 Ill.App.3d 
197. 

Ind.—Neice v. State, 421 N.E2d 1109. 

Kan.—State v. Carpenter, 506 P.2d 753, 211 Kan. 234. 

Md.—Conway v. State, 256 A.2d 178, 7 Md.App. 400- 
Mcdain v. State, 268 A.2d 572, 10 Md.App. 106. 

Mass.—Com, v. McKenna, 244 N.E.2d 560, 355 Mass. 
313. 

Minn.—State v. Doust, 173 N.W.2d 337, 285 Minn. 
336. 

Miss.-^JoIly v. State, 269 So.2d 650. 

Mo.—State v. Rapheid, App., 587 S.W.2d 881. 

Neb.—State v. Moore, 202 N.W.2d 740, 189 Neb. 354. 

N.M.—State v. Courtright, App., ,493 P.2d 959, 83 
N.M. 474. 

N.G—State v. McCloud, 173 S.E2d 753, 276 N.G 518. 

Or.—State v. Capitan, 468 P.2d 533, 2 Or.App. 338. 

Pa.—Com. v. Jones, 331 A.2d 658, 460 Pa. 223. 

Com. v. Guy, 41 D. ft C.2d 151, 114 P.LJ. 285. 

S.D.—State v. Seal, 160 N.W.2d 643, 83 S.D. 455- 
State v. Graves, 163 N.W.2d 542, 83 S.D. 600. 

Tenn.—Coffman v. State, Cr., 466 S.W.2d 241, 3 Tenn. 
Cr.App. 634, cert. den. 92 S.O. 689, 404 U.S. 1019, 
30 LEdL2d 668. 

Knowing and intelligent waiver 

US .—Tague v. Louisiana, La., 100 S.Ct. 652,444 U.S. 
469, 62 LEd.2d 622, on remand 381 So.2d 507. 

Williams v. Brewer, GA.Iowa, 509 F.2d 227, 
affiL 97 S.Q. 1232, 430 U.S. 387, 51 L.Ed.2d 424, 
reh. den. 97 S.Ct. 2200, 431 U.S. 925, 53 LEd.2d 
240, on remand 285 N.W.2d 248, cert. den. 100 
S.0.1859,446 U.S. 921,64 LEd.2d 277—Biddy v. 


Diamond, C.A.Miss., 516 F.2d 118, cert. den. 96 
S.Ct. 1724, 425 U.S 950, 48 L.Ed.2d 194—U.S. v. 
Obregon, C.A.N.M., 748 F.2d 1371. 

U.S. ex rel. Johnson v. Lane, D.C.I11., 573 
F.Supp 967. 

Ala.—Taylor v. State, 217 So.2d 86, 44 Ala.App. 575. 
Greathouse v. State, Cr., 250 So.2d 609, 47 
Ala.App. 71—Mackey v. State, Cr., 314 So.2d 116, 
55 Ala.App. 197, writ den. 314 So.2d 123, 294 Ala. 
764. 

Alaska—Thessen v. State, 454 P.2d 341, cert. den. 90 
S.Ct. 588, 396 U.S. 1029, 24 L.Ed.2d 525. 

Ariz.—State v. Ramos, 492 P.2d 697, 108 Ariz. 36. 
Ark.—Miller v. State, 474 S.W.2d 112, 251 Ark. 502. 
Cal.—People v. Powell, 59 Cal.Rptr. 817, 429 P.2d 137, 
67 C.2d 32—People v. Bauer, 82 Cal.Rptr. 357,461 
P.2d 637, I G3d 368, 37 A.LR.3d 1398, cert den. 
91 S.Ct. 190, 400 U S. 927, 27 L.Ed.2d 187. 
Colo.—Roybal v. People, 496 P.2d 1019, 178 Colo. 
259—People v. Stephens, 532 P.2d 728, 188 Colo. 
8 . 

Conn.—State v. Cobbs, 324 A.2d 234, 164 Conn 402, 
cert. den. 94 S.Ct. 77, 414 U.S. 861, 38 L.Ed.2d 
112 . 

State v. Darwin, Super., 290 A.2d 593, 29 Conn. 
Sup. 423. 

D.C.-U.S. v. McNeil, C.A., 433 F.2d 1109, 140 U.S. 
App.D.C. 3. 

Dupont v. U.S., App., 259 A.2d 355. 

Fla.—Brisbon v. State, App., 201 So.2d 832—Rivera 
Nunez v. State, App., 227 So.2d 324. 

Ga.—Tanrifcr v. State, 188 S.E.2d 512, 228 Ga. 829. 
Hawaii—State v. Green, 457 P.2d 505, 51 Haw. 260. 
Idaho-State v. Ross, 449 P.2d 369, 92 Idaho 709- 
State v. Dillon, 471 P.2d 553, 93 Idaho 698, cert, 
den. 91 S.Ct. 947, 401 U.S. 942, 28 LEd.2d 223- 
State v. Ranstrom, 487 P.2d 942, 94 Idaho 348. 
Ill.—People v. Landgham, 257 N.E2d 484, 122 IU. 
App.2d 9, cert. den. 91 S.Ct. 1389, 402 U.S. 911, 28 
L.Ed.2d 652—People v. Coddington, 259 N.E2d 
382, 123 IU.App.2d 351—People v. Cole, 326 
N.E2d 68, 26 Ill.App.3d 913. 

Ind.—Robbins v. State, 241 N.E2d 148, 251 Ind. 313, 
reh. den. 242 N.E2d 925, 251 Ind. 313—Mims v. 
State, 262 N.E2d 638, 255 Ind. 37—Rouse v. State, 

266 N.E2d 209, 255 Ind. 670—Thompson v. State, 

267 N.E2d 49, 256 Ind. 48-Nacoff v. State, 267 
N.E2d 165, 256 Ind. 97. 

Iowa—State v. Swanson, 228 N.W.2d 101. 

Kan.-State v. Meeks, 469 P.2d 302, 205 Kan. 261. 
Ky.—Combs v. Com., 438 S.W.2d 82. 

La.—State v. Jackson, 247 So.2d 558, 258 La. 632- 
State v. MiUsap, 248 So.2d 324, 258 La. 883—State 
v. Cosey, 260 So.2d 620, 261 La. 550. 

Me.—State v. Hazelton, 330 A.2d 919. 

Md.—Burton v. State, 256 A.2d 826, 7 Md-App. 671— 
McCoy v. State, 258 A.2d 611, 8 Md.App. 127- 
White v. State, 280 A.2d 283, 13 Md App. 1—Col- 
lms v. State, 288 A.2d 221, 14 Md.App. 674, cert, 
den. 93 S.Q. 169, 409 U.S. 8§2, 34 L.Ed.2d 137. 
Mass.—Com. v. Cain, 279 N.E2d 706, 361 Mass. 224— 
Com. v. Valliere, 321 N.E2d 625, 366 Mass, 479. 

Com. v. Johnson, 326 N.E2d 355, 3 MmApp. 
226. 

Mich.—People v. Gonyea, 365 N.W.2d 136, 421 Mich. 
462. 

Minn.—State v. Kmn, 178 N.W.2d 888, 288 Minn. 
31—Jankord v. State, 186 N.W.2d 530, 290 Minn. 
168, cert. den. 92 S.Ct. 292, 409 U.S. 942, 30 
LEd.2d 257. 

Miss.—Harris v. State, 226 So.2d 760. 

Mo.—State v. McKinney, 475 S.W.2d 51. 

Mont.—State v. Lucero, 445 P.2d 731, 151 Mont. 531. 
Neb.—State v. Ransom, 153 N.W.2d 916, 182 Neb. 
243—State v. Deardurff, 180 N.W.2d 890,186 Neb. 
92—State v. Russell, 230 N.W.2d 196, 194 Neb. 64. 
Nev.—Brown v. Sheriff of Humboldt County, 439 P,2d 
’ 215, 85 Nev. 544. 

NJ.—State v. Travis, 231 A.2d 205, 49 NJ. 428. 

State v. Phillips, 247 A.2d 687 r 103 N.J.Super. 
472—State v. Thomas, 266 A.2d 614, 111 NJ.Su- 
per, 42. 
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N.M.—State v. Beachum, 432 P.2d 101, 78 N.M. 390, 
cert, den 88 S.Ct. 2068, 2069, 392 U.S. 911, 20 
L.Ed.2d 1369. 

N.Y.—People v. Seebode, 318 N.Y.S.2d 77, 36 A.D.2d 
660-People v. Edney, 36^ N.Y.S.2d 219, 47 
A.D.2d 906, affd. 350 N.E2d 400, 39 N.Y.2d 620, 
350 N.E2d 400. 

N.C.—State v. Thompson, 214 S.E2d 742, 287 N.C. 
303, vac. in part on oth. grds. 96 S.Ct. 3215, 428 
U.S 908, 49 LEd.2d 1213. 

State v. Davis, 213 S.E2d 431, 25 N.G App. 385. 
Ohio—State v. Kassow, 277 N.W.2d 435, 28 Ohio St.2d 
141, vac. in part on oth. grds. 92 S.O. 2876, 408 
U.S. 939, 33 L,Ed.2d 762—State v. Burson, 311 
N.£!2d 526, 38 Ohio St.2d 157. 

State v. Fields, 279 N.E.2d 616, 29 Ohio App.2d 
154. 

Okl.—Fred v. State, Cr., 531 P.2d 1038, cert. den. 95 
S.Ct. 1955, 421 U S. 966, 44 L.Ed.2d 453. 

Or.—State v. Smith, 476 P.2d 802, 4 Or.App. 130- 
State v. Myers, 487 P.2d 663, 6 Or.App. 219. 
Pa.—Com. v. Goodwin, 333 A.2d 892, 460 Pa. 516— 
Com. v. Klinger, 337 A.2d 569, 461 Pa. 606. 
Com. v. Tuck, 469 A.2d 644, 322 Pa.Super. 328. 

R. I.—State v. Espinosa, 283 A.2d 465, 109 R.I. 221. 

S. C.—State v. Doby, 258 S.E2d 896, 273 S.C. 704, cert. 

den. 100 S.Ct. 739, 444 U.S. 1048, 62 LEd.2d 735. 
S.D.—State v. Cody, 323 N.W.2d 863. 

Tenn.—Parton v. State, 455 S.W.2d 645, 2 Tenn.Cr. 
App. 626. 

Tex.—Carey v. State, Cr., 455 S.W.2d 217—O’Quinn v. 
State, Cr., 462 S.W.2d 583. 

Utah—State v. Lopez, 451 P.2d 772, 22 Utah2d 257- 
State v. Melton, 492 P.2d 649, 27 Utah2d 11. 
Va.—Lamb v. Com., 227 S.E.2d 737, 217 Va. 307. 
Wash.—State v. Tetzlaff, 453 P.2d 638, 75 Wash.2d 
649—State v. Hill, 458 P.2d 171, 76 Wash.2d 557- 
State v. Erho, 463 P.2d 779, 77 Wash.2d 553. 
Wash.—State v. Haverty, 475 P.2d 887, 3 Wash.App. 
495—State v. Cashaw, 480 P.2d 528, 4 Wash.App. 
243—State v. Lanning, 487,P.2d 785, 5 Wash.App. 
426—State v. Owen, 534 P.2d 123, 13 Wash.App. 
146. 

W.Va.—State v.’Plantz, 180 S.E2d 614, 155 W.Va. 

24—State v. Samples, 328 S.E.2d 191. 

Wis.—Micale v. State, 251 N.W.2d 458, 76 Wis.2d 370. 
Wyo.—Moss v. State, 492 P.2d 1329—Dryden v. State, 
535 P.2d 483. 

Burden of proof 

U.S.—'Williams v. Brewer, GA.Iowa, 509 F.2d 227, * 
affd. 97 S.Ct. 1232, 430 U.S. 387, 51 LEd.2d 424, 
reh. den. 97 S.Q. 2200, 431 U.S. 925, 53 LEd.2d 
240, on. remand 258 N.W.2d 248, cert. den. 100 
S.Ct. 1859, 446 U.S. 921, 64 L-Ed.2d 277, 

U.S. v. Millen, D.GWis., 338 F.Supp. 747. 

U.S. v. Dubin, D.C.N.Y., 42 F.R.D. 434* 

Ala.—Thompson v. State, 347 So.2d 1371, cert. den. Ex 
parte Thompson, Cr., 347 So.2d 1377, cert. den. 98 
S.Q. 740, 434 U.S. 1018, 54 L.Ed.2d 765. 

Alaska—Mallott v. State, 608 P.2d 737. 

Ariz.—State v. Mumbaugh, 491 P.2d 443, 107 Ariz. 
589. 

CaL—People v. Burton, 99 Cal.Rptr. 1, 491 P.2d 793,6 
C.3d 375. 

In re H. L. R., 75 Cal.Rptr. 308, 269 C.A.2d 
610—People v. Nunez, 86 Cal.Rptr. 707, 7 GA.3d 
655. 

Colo.—Roybal v. People, 496 P.2d 1019, 178 Colo. 
259—People v. Stephens, 532 P.2d 728, 188 Colo. 

8 . 

Conn.—State v. Darwin, Super., 290 A 2d 593, 29 
Conn.Sup. 423. 

Del.—Whalen v. State, 434 A.2d 1346, cert. den. 102 
S.Ct. 1258, 455 U.S. 910, 71 L.Ed.2d 449, app. 
after remand 492 A.2d 552. 

Fla.—State v. Graham, App., 240 SoJd 486. 

Ill.—People v. Williams, 264 N.E2d 901, 131 III 
App.2d 149. 

Ind.—New v. State, 259 N.E2d 696, 254 Ind. 307—Na- 
coff v. State, 267 N.E.2d 165, 256 Ind. 97—Brown 
v. State, 270 N.E2d 751, 256 Ind. 558. 

Iowa-State v. Moon, 183 N.W.2d 644. 
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La.—State in Interest of Dino, 359 So.2d 586, cert. den. 

99 S.G. 722, 439 U.S. 1047, 58 L.Ed.2d 706. 
Mass.—Com. v. McKenna, 244 N.E2d 560, 355 Mass. 
313—Com. v. Murray, 269 N.E.2d 641, 359 Mass. 
541—Com. v. Cain, 279 N.E.2d 706, 361 Mass. 
224. 

Minn.—Giddings v. State, 290 N.W.2d 595. 

Mo.—State v. Guigley, App, 591 S.W.2d 740. 

N.M.—State v. Bramlett, App., 609 P.2d 345, 94 N.M. 
263. 

N.Y.—People v. Zimmer, 329 N.Y.$.2d 17, 68 Misc.2d 
1067, affd. 339 N.Y.S.2d 671, 40 A.D.2d 955. 
Ohio—State v. Kassow, 277 N.R2d 435, 28 Ohio St.2d 
141, vac. in part on oth, grds. 92 S.Ct. 2876, 408 
U.S. 939, 33 L.Ed.2d 762. 

Or.—State v. Singleton, 602 P.2d 1059, 288 Or. 89. 
Pa.—Cbm. v. Fogan, 296 A.2d 755, 449 Pa. 552. 

Com. v. Frambro, 326 A.2d 436, 230 Pa.Super. 

220 . 

R.I.—State v. Benton, 413 A.2d 104. 

Wash.—State v. Emmett, 463 P.2d 609, 77 Wash.2d 
520. 

W.Va.—State v. Mollohan, 272 S.R2d 454. 

Wis.—Micale v. State, 251 N.W.2d 458, 76 Wis.2d 370. 
No waiver in absence of required warnings 
N.Y.—People v. Gray, 325 N.Y.S^d 329, 37 A.D.2d 
900. 

People on Complaint of Walker v. Watkins, 284 
N.Y.S.2d 365, 55 Misc.2d 168. 

Form of waiver 

U.S.—Collins v. Brierly, CAPa., 492 F.2d 735, cert. 

den. 95 S.Ct. 140, 419 U.S. 877, 42 L.Ed.2d 116. 
Ala.—Wright v. State, 340 So.2d 74, on remand 340 
So.2d 80. 

Ariz.—State ex rel. Borger v, Superior Court In and For 
Maricopa County, 468 P.2d 580, 105 Ariz. 553. 
Cal.—People v. Baxter, 86 CaLRptr. 812, 7 C.A.3d 579. 
Del.—Boyer v. State, 436 A.2d 1118. 

Fla.—Thompson v. State, App., 235 So.2d 354. 
Idaho-State v. Padilla, 620 P.2d 286, 101 Idaho 713. 
Ill.—People v. Landgham, 257 N.R2d 484, 122 HI. 
App.2d 9. cert. den. 91 S.Ct. 1389, 402 U.S. 911, 28 
L.Ed.2d 652. 

Ind.—Grimes v. State, 353 N.R2d 500, 170 Ind.App. 
525. 

La.—State v. Neal, 275 So.2d 765. 

Md.—State v. Fowler, 267 A2d 228, 259 Md. 95. 

Fellows v. State, 283 A2d 1, 13 Md.App. 206. 
Mass.—Com. v. Tisserand, 363 N.EJd 530, 5 Mass. 
App. 383. 

Mich.—People v. Matthews, 178 N.WJd 94, 22 Mich. 
App. 619-People v. McClure, 185 N.W.2d 426, 29 
' Mich.App. 361. 

Mo.—State v. Thompson, 465 S.W.2d 590. 

Neb.—State v. Moore, 202 N.W^d 740, 189 Neb. 740. 
N.H.—State v. Nash, 407 A.2d 365, 119 N.H. 728. 
NJ.—State v. Yough, 231 A2d 598, 49 NJ. 587. 
N.G—State v. Rives, 230 S.E.2d 583, 31 N.GApp. 681 
Or.—State v. Sheehan, 600 P.2d 971, 42 Or.App. 607. 
Tenn.—O’Neil v. State, 455 S.WJd 597, 2 TenaCr. 
App. 518—Bowling v. State, 458 S.W.2d 639, 3 
Tenn.Cr.App. 176. 

Wash.—State v. Haverty, 475 P2d 887, 3 Wash.App. 
495—Stole v. Cashaw, 480 P.2d 528,4 WashApp. 
243. 

Rule of People v. Bodie not retroactively ap¬ 
plied 

N.Y.—People v. Tribote, 281 N.Y.S^d 267, 54 Misc.2d 
58, affd. 300 N.Y.S.2d 87, 31 A.D.2d 1010. 

Waiver not assumed 

U.S.—US. v. Lopez-Diaz, CA.Or., 630 F.2d 661. 

Cal.—People v. Doherty, 59 CaLRptr. 857, 429 P.2d 
177, 66 G2d 1000. 

In re G, 88 Cal.Rptr. 97, 9 CA.3d 255. 

UL—People v. Estes, 313 N.R2d 478, 20 IHApp.3d 
991. 

Ind.—Pirtle v. State, 323 N.R2d 634, 263 Ind. 16. 
Mass.—Com. v. Cain, 279 N.R2d 706, 361 Mass. 224. 


Mmn.—Jankord v State, 186 N.W.2d 530, 290 Minn. 
168, cert. den. 92 S.G. 291 404 U.S. 941 30 
LEd.2d 257. 

NJ.—State v. Thomas, 266 A.2d 614, 111 N.J.Super. 
42. 

State v. Yough, 231 A.2d 598, 49 NJ. 587. 
N.Y.—People v Camacho, 427 N.Y.S.2d 203, 103 
Mtsc.2d 791. 

Ohio—State v. Edwards, 358 N.R2d 1051, 49 Ohio 
St.2d 31, 3 0.0.3d 18, cert. gr. 98 S.Ct. 3147, 438 
U.S. 911, 57 L.Ed.2d 1155. 

Wash.—State v. Blancbey, 454 P.2d 841, 75 Wash.2d 
926, cert. den. 90 S.G. 694, 396 U.S. 1045, 24 
L.Ed.2d 688. 

Express refusal of counsel held not necessary to 
constitute waiver 

US.—Lewis v. State of Okl., D.C.Okl., 304 F.Supp. 
116. 

Ill.—People v. Riley, 364 N.R2d 306, 7 Ill.Dec. 145, 49 
HLApp.3d 304, cert. den. 98 S.G. 1657, 435 U.S. 
1000, 56 LEd.2d 91, reh. den. 98 S.G. 2861, 436 
U S. 951, 56 L.Ed.2d 794. 

Use of “Miranda card” 

U.S.-U.S. V. White, C.A.Tex., 451 F.2d 696, cert den. 
92 S.G. 1268, 405 U.S. 998, 31 L.Ed.2d 468. 
Auger v. Swenson, D.GMo., 302 F.Supp. 1131. 
Colo.—Wafer v. People, 488 P.2d 73, 175 Colo. 332. 
Mo.—State v. Alewine, 474 S.W.2d 848. 

N.H.-State v. Butler, 379 A.2d 827, 117 N.H. 888. 
Defendant’s refusal to sign written waiver 
U.S.-U.S. V. Ellis, CAMo., 457 F.2d 1204. 

U.S. v. Choice, D.GPa., 392 F.Supp. 460. 

Cal.—People v. Vatelli, 92 CaLRptr. 763, 15 C.A.3d 54. 
Colo.—People v. Stephens, 532 P.2d 728, 188 Colo. 8. 
Ill.—People v. Williams, 264 N.R2d 901, 131 Ill. 
App.2d 149-People v. Myles, 27 N.E2d 62, 132 
IU.App.2d 962-People v. Estrada, 27 N.R2d 467. 

1 IU.App.3d 1040-People v. West, 322 N.R2d 
587, 25 m.App.3d 827. 

La.—State v. Singleton, 381 So.2d 828. 

Mo.—State v. Hull, App., 595 S.W.2d 49. 

N.M.—State v. Courtright, App., 493 P.2d 959, 83 
N.M. 474. 

Or.—State v. Padilla, App., 496 P.2d 256, 9 Or App. 
162. 

Tenn.—Hackney v. State, Cr., 551 S.WJd 335. 

Wash.—State v. Cashaw, 480 P.2d 528, 4 Wash.App. 
243—State v. Elie, 481 P.2d 464,4 WashApp. 352, 

Express statement of waive’ not required 

U.S.—U.S. V. Adams, CAOkL, 470 F.2d 249-U.S. v. 

Guzman-Guzman, CATex., 488 F.2d 965. 

Ala.—McBride v. State, G., 288 So.2d 180, 51 Ala. 
App. 642. 

Cal.—People v. Wong, 111 Cal.Rptr. 314, 35 C.A.3d 
812. 

Colo.—People v. Stephens, 532 P.2d 728, 188 Colo. 8. 
Conn.—State v. Frazier, 440 A2d 916, 185 Conn. 211, 
cert. den. 102 S.G. 3496, 458 U.S. 1112, 73 
L.Ed.2d 1375. 

I1L—People v. ArdeUa, 276 N.E2d 302, 49 IlL2d 517- 
People v. Higgins, 278 N.R2d 68, 50 m.2d 221, 
cert den. 93 S.Ct 195, 409 U.S. 855, 34 LEd.2d 
100—People v. Brooks, 281 N.E.2d 326, 51 HL2d 
156. 

Ind.—Powell v. State, 437 N.E2d 969. 

Iowa—State v. Davis, 304 N.W.2d 432—State v. Lamp, 
322 N.W.2d 48. 

Kan.—State v. Jackson, 597 PJd 255, 226 Kan. 302, 
cert den. 100 S.G. 1603, 445 U.S. 952, 63 L.Ed.2d 
788. 

La.—State v. Haynes, 339 So.2d 328. 

Me.—State v. Hazelton, 330 A.2d 919. 

Md.—Burton v. State, 256 A.2d 826, 7 Md.App. 671. 
Mass.—Com. v. Roy, 307 N.R2d 851, 2 MassApp. 
14—Com. v. Valliere, 321 N.E2d 625, 366 Mass. 
479. 

Mich.—People v. Miller, 189 N.W.2d 789, 33 Mich. 
App. 279. 

Mo,—State v. Thompson, 465 S,W.2d 590. 
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State v. Collms, App., 519 S.W.2d 362—State v. 
Hull, App., 595 S.W.2d 49 

N.H—State v. Noel, 404 A.2d 290, 119 NH. 522. 
NJ.—State v. Graham, 283 A.2d 321, 59 N.J. 366. 
N.Y.—People v. Davis. 431 N.R2d 634, 55 N Y.2d 731, 
447 N.Y.S.2d 149. 

People v. Solari, 349 N.Y.S.2d 31. 43 A.D.2d 
610. affd. 323 N.R2d 191, 35 N.Y.2d 876, 363 
N.Y5.2d 953. 

OkL—Shirey v. State, Cr., 520 P.2d 701. 

R.I.—State v. Halstead, 414 A.2d 1138. 

Tex.—Moreno v. State, Cr„ 511 S.W.2d 373, cert den. 

95 S.Ct. 794, 419 U.S. 1115, 42 U2d.2d 813. 
Wash.—State v. Haverty, 475 P 2d 887, 3 WashApp. 
495. 

W.Va.—State v. Risskr, 270 S.R2d 778,165 W.Va. 640. 
Pendency of indictment immaterial 
N.Y.—People v, Lopez, 268 N.R2d 628, 28 N.Y.2d 23. 
319 N.Y.S.2d 825, cert. den. 92 S.Ct 133,404 US. 
840. 30 LEd.2d 74. 

Duration of waiver 

Ala.—Allen v. State, Cr, 297 So.2d 391, S3 AlaApp. 

66, cert den. 297 Sa2d 399, 292 Ala. 707. 

Fla.—Nettles v. State, App., 248 So.2d 259. 

Mich.—People v. Leonard, 337 N.W.2d 291, 125 Mich. 

App. 756, affd. 364 N.W.2d 625, 421 Mich. 207. 
Pa.—Com. v. Moore, 279 A.2d 146, 444 Pa. 24. 
Waiver tainted by illegal arrest 
Idaho—State v. Berwick. 483 P.2d 670, 94 Idaho 139. 
Express statement of waiver required 
N.Y.—People v. Zimmer, 329 N.Y.S.2d 17, 68 Misc.2d 
1067, affd. 339 N.Y.S.2d 671, 40 A.D.2d 955. 

Execution of written waiver highly persuasive 

Okl.—Grigsby v. State, Cr., 496 P.2d 1188. 

Minor 

U.S.—U.S. v. Ramsey, DC.Mo., 367 F.Supp. 1307. 
Ala.—Parker v. State, Cr., 351 Sa2d 927, writ quashed 
351 So.2d 938. 

Alaska—Helmer v. State, 608 PJ2d 38. 

Cal.—In re Peter T. G., 168 CaLRptr. 3, 110 GA.3d 
576. 

Ill.—People v. Prude, 363 N.R2d 371, 6 IlLDec. 689, 66 
I11.2d 470, cert. den. 98 S.Ct 418,434 U.S. 930, 54 
LEd.2d 291. 

People v. Croteau, 358 N.R2d 1192, 3 IlLDec. 
507, 44 IUApp.3d 807. 

Ind.—Owens v. State, 304 N.R2d 333, 158 Ind.App. 
693. 

Iowa—State v. O’Connor, 346 N.W.2d 8. 

Kan.—Edwards v. State, 608 P.2d 1006, 227 Kan. 723. 
La.—State in Interest of Dino, 359 So.2d 586, cert. den. 

99 S.Ct. 722, 439 U.S. 1047, 58 LEd.2d 706. 
Mass.—Com. v. Andrade, 396 N.R2d 713, 8 MassApp. 
653. 

Minn.—State v. Hogan, 212 N.W.2d 664, 297 Minn. 
430. 

N.Y.—People v. McCloud, 400 N,Y.S.2d 854, 60 
A.D.2d 848. 

Pa.—Com. v, Fogan, 296 A.2d 755, 449 Pa. 552—Com. 
v. Jones, 304 A.2d 684, 452 Pa. 299—Com. v. 
Eden, 317 A~2d 255, 456 Pa. 1—Com. v. Klinger, 
337 A.2d 569, 461 Pa. 606. 

Tex.—Garza v. State, Cr., 469 S.W.2d 169. 

Wash.—State v. Jones, 628 P.2d 472,95 Wash.2d 616. 
Psychological coercion invalidates waiver 
N.Y.—People v. Zimmer, 329 N.Y.S.2d 17, 68 Misc.2d 
1067, affd. 339 N.Y.S.2d 671, 40 AD.2d 955. 

Determination on case by case basis 

U.S.—U.S. v. Glasgow, CAAriz, 451 F.2d 557—US 
v. Castdlana, GA.Fteu, 488 F.2d 65, affd. m part, 
revd. in part on oth. grds. 500 F.2d 325. 

U.S. v. MQten, D.C.Wis., 338 F.Supp. 747— 
Fuentes v. Moran, D.CRJ., 572 F.Supp. 1461, 
affd. 733 F.2d 176. 

CaL—People v. Duren, 107 CaLRptr. 157, 507 P-2d 
1365, 9 G3d 218. 

La.—State v. Daniel, 378 So.2d 1361. 

Mass.—Com. v. Roy, 307 N.R2d 851,2 MassApp. 14, 
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Execution of written waiver not conclusive 
U.S—Blasingame v. Estelle, CA.Tex., 604 F.2d 893. 

Gorel v. U.S, D.C.Tex., 531 F.Supp. 368. 

D.C.—U.S. v. Blocker, D.C., 354 FSupp. 1195. 

Ind—Blatz v. State, 369 N.R2d 1086, 175 Ind.App. 26. 
Mo.—State v. Stevenson, App., 523 S.W.2d 349, app. 
after remand 550 S.W.2d 598. 

Prior criminal experience supporting knowing 
waiver 

III.—People v. Clemens, 292 N.R2d 232, 9 Ill.App.3d 
312. 

State of intoxication not negating waiver 
Fla.—Atkins v. State, 452 So.2d 529. 

Ill.—People v. Andersen, 1 Dist., 479 N.E 2d 1164, 89 
Ill.Dec. 158, 134 Ill.App.3d 80. 

Iowa—State v. Youngbear, 229 N.W.2d 728, cert. den. 

96 S.Ct. 455, 423 U.S. 1018, 46 L.Ed.2d 390. 
Me.—State v. Finson, 447 A.2d 788. 

Wis—State v. Paegelow, 202 N.W.2d 916, 56 Wis,2d 
815. 

Enlarged police responsibilities 
Cal.—People v. Turnage, 119 CaLRptr 237, 45 C.A.3d 
201 . 

Invalid as matter of law 
Pa.—Com. v. Hilliard, 370 A.2d 322, 471 Pa. 318. 
Intentional relinquishment or abandonment 
U.S.—Brewer v. Williams, Iowa, 97 SCt 1232, 430 
U.S. 387, 51 L.Ed.2d 424, reh. den. 97 S.Q. 2200, 
431 U.S. 925, 53 L.Ed.2d 240, on remand 285 
. N.W.2d 248, cert. den. 100 S.Ct. 1859, 446 U.S. 
921, 64 L.Ed.2d 277. 

Ill.—People v. Aldridge, 402 N.E2d 176, 37 Ill Dec. 
286, 79 IlL2d 87. 

Me.—State v. Carter, 412 A.2d 56. 

N.H.—State v. Nash, 407 A.2d 365, 119 N.H. 728. 
NJ.—State v. Fussell, 415 A.2d 351, 174 NJ.Super. 14. 

Request by juvenile to speak to probation offi¬ 
cer 

U.S.—Fare v. Michael C., Cal., 99 S.Ct 2560, 442 U.S. 
797, 61 L.Ed.2d 197, reh. den. 100 S.Ct. 186, 444 
U.S. 887, 62 LEd.2d 121. 

Totality of circumstances 

U.S.—Fare v. Michael C„ Cal* 99 S.Ct 2560, 442 U.S. 
707, 61 L.Ed.2d 197, reh. den. 100 S.Q. 186, 444 
U.S. 887, 62 L.Ed.2d 121. 

Carter v. Garrison, GA.N.C., 656 F.2d 68, cert 
den. 102 S.Q. 1458, 455 U.S. 952, 71 L.Ed.2d 668. 

• U.S. v. Nakhoul, D.CMass., 596 F.Supp. 1398. 
Arit—Chambers v. State, 628 S.W.2d 306, 275 Ark, 
177. 

DeL—Whalen v. State, 434 A.2d 1346, cert. den. 102 
S.O. 1258, 455 U.S. 910, 71 L.Ed.2d 449, app. 
afker remand 492 A.2d 552. 

Ga—Lane v. State, 273 S.E,2d 397, 247 Ga. 19. 
Idaho—State v. Padilla, 620 P.2d 286, 101 Idaho 713. 
Ind.—Manns v. State, App., 419 N.K2d 1313. 

Kan.—Edwards v. State, 608 P.2d 1006, 227 Kan. 723. 
Mass.—Com. v. Wilbome, 415 N.E2d 192, 382 Mass. 
241. 

N.Y.—People v. Harris, 433 N.Y.S.2d 480, 79 A.D.2d 
615. 

N.D.—State v. Klevgaard, 306 N.W.2d 185. 

R.I.—State v. Proulx, 419 A.2d 835. 

Tex.—Stone v. State, Cr.App., 612 S.W.2d 542, app. 
after remand App. 12 Dist, 658 S.W.2d 648. 

Failure to advise lawyers retained 

Md.—Lodowski v. State, 490 AJ2A 1228, 302 Md. 691. 
Sfleace not revocation of prior waiver 
Neb.—State v. Perkins, 364 N.W.2d 20, 219 Neb. 491. 
Waiver terminates on attorney's appearance 
Md—Elfad) v. State, 485 A.2d 275, 61 Md.App. 132, 
cert den. 491 AJd 1197, 303 Md. 42. 

Statement prior to execution of w ritte n waiver 
not excluded 

Idaho—State v. McKinney, 687 P.2d 570, 10? Idaho 
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Police unaware of prior pending charge 

N.Y.—People v. Sanchez, 486 N.Y.S.2d 76, 109 A.D.2d 
761. 

Factors considered 

La.—State v. Harvill, 403 So.2d 706. 

S.D.—State v. Cody, 293 N.W.2d 440, app after re¬ 
mand 323 N.W.2d 863. 

Waiver of rights form by itself insufficient 
Pa.—Com. v. Barry, 454 A.2d 985, 500 P$. 109. 

No obligation of police to seek independent 
assurance of waiver 

N.Y.—People v. Beam, 441 N.E2d 1093, 57 N.Y.2d 
241, 455 N.Y.S.2d 575 

Applied to persons of subnormal intelligence 
N.Y.—People v. Williams, 465 N.E.2d 327, 62 N.Y.2d 
285, 476 N.Y.S.2d 788. 

While it has been held that an effec¬ 
tive waiver is not established where 
the police take an inculpatory state¬ 
ment from accused while questioning 
him in violation of an agreement with 
police not to speak to accused in the 
absence of counsel 8 i,36cl it has also 
been held that an accused who has 
invoked his rights to counsel and to 
remain silent may change his mind and 
choose to waive his rights, so long as it 
is he who initiates further communica¬ 
tion 8136c2 and so long as his waiver is 
voluntary and intelligent . 81,36 ® 3 

81.36cl. Pa.—Commonwealth v. Lark, 393 A.2d 
1112, 482 Pa. 292 (Per Roberts, J., with one 
Justice concurring.) 

81.36c2. U.S.—Edwards v. Arizona, 101 S.Ct. 1880, 
451 U.S. 477, 68 L.Ed.2d 378, reh. den. 101 S.Ct. 
3128, 452 U.S. 973, 69 L.Ed.2d 984. 

Pa.—Com. v. Brown, 476 A.2d 965, 328 Pa.Super. 207, 
refusing to follow plurality opinion in Common¬ 
wealth v. Lark, 482 Pa 292, 393 A.2d 1112. 
Utah-State v. Moore, 697 P.2d 233. 

81.36c3. Pa—Cora. v. Brown, 476 A.2d 965, 328 
PaSuper 207, refusing to follow plurality opinion 
in Commonwealth v. Lark, 482 Pa. 292, 393 A.2d 
1112. 

Utah-State v. Moore, 697 P.2d 233. 

Defendant fully advised of his rights 
La—State v. Boudreaux, App.l Cir., 471 So.2d 1021. 
Suppression required absent such showing 
Fla—2kigler v. State, App.l Dist., 471 So,2d 172, 
review den. 479 So.2d 118. 

A simple failure to administer the 
Miranda warnings does not so taint the 
investigatory process that a subse¬ 
quent voluntary and informed waiver 
is ineffective* for some indeterminate 
period . 81,36 ® 4 

81.36c4 U.S.—Oregon v. Elstad, Or., 105 S.Ct. 1285, 
84 L.Ed.2d 222. 

81.36(L U.S.—Cranford v. Rodriguez, C.A.N.M., 512 
F.2d 860. 

Diaz v. U.S., D.C.La, 264 F.Supp. 937, affd., 
C.A., 391 F,2d 931 

Ala—White v. State, 314 So.2d 857, 294 Ala 265, 
cert. den. 96 S.Ct. 373, 423 U.S. 951, 46 LEd.2d 
288. 

Ari 2 —State v. Intogna, 419 P.2d 59, 101 Ariz. 275, 
app. after remand 445 P.2d 431, 103 Ariz. 455. 
Cal.—People v. Ellingsen, 65 Cal.Rptr. 744, 258 C.A.2d 
535. 

Colo.—Yerby v. People, 489 P.2d 1308, 176 Colo. 115. 
Conn.-State v. Jones, 446 A.2d 1080, 187 Conn. 504. 


Fla.—Collins v. State, App., 197 So.2d 574, remd., Sup., 
201 So.2d 225, on remand 203 So.2d 28, cert, 
discharged, Sup., 207 So.2d 430. 

Ga—Brackins v. State, 227 S.E.2d 891, 139 GaApp. 
94. 

Ill.—People v. Costa, 230 N.E2d 871, 38 IU.2d 178. 

People v. King, 316 N.E2d 642, 22 Ill.App.3d 
66, affd. in part, revd. in part on oth. grds. 335 
N.E2d 417, 61 IlL2d 326. 

Ind.—Noel v. State, 274 N.E2d 245, 257 Ind. 299. 

Kan.—State v. Bohanan, 551 P.2d 828, 220 Kan. 121. 

Ky.—Dennis v. Com., 464 S.W.2d 253. 

La—State v. Tarrance, 211 So.2d 304, 252 Ila 396, 
cert. den. 89 S.Q. 662, 393 U.S. 1038, 21 L.Ed.2d 
586. 

Me.—State v. Philbnck, 436 A.2d 844, app. after re¬ 
mand 481 A.2d 488. 

Md.—Mills v. State, 363 A.2d 491, 278 Md. 262. 

Mass.—Com. v. Smallwood, 401 N.K2d 802, 379 Mass. 
878. 

Mich.—People v. Gilbert, 175 N.W.2d 547, 21 Mich. 
App. 442—People v. Morgan, 180 N.W.2d 508, 24 
Mich.App, 604—People v. Watkins, 221 N.W.2d 
437, 54 Mich.App. 576. 

Miss.-Pearson v. State, 179 So.2d 792, 254 Miss. 275- 
Smith v. State, 229 So.2d 551. 

Mo.—State v. Thomas, App., 664 S.W.2d 56, cert, dea 
106 S.Q. 127, 88 L.Ed.2d 104. 

Mont—State v. Zachmeier, 441 P.2d 737, 151 Mont 
256, app. after remand 453 P.2d 783, 153 Mont. 64. 

Nev.—Thompson v. State, 451 P.2d 704, 85 Nev. 134, 
cert. den. 90 S.Q. 189, 396 U.S. 893, 24 L.Ed.2d 
170. 

N.Y,—People v. Shivers, 233 N.R2d 836, 21 N,Y.2d 
118, 286 N.Y.S.2d 827. 

People v. Colon, 277 N.Y.S.2d 453, 27 A.D.2d 
748. 

People v. Robinson, 323 N.Y.S.2d 573, 66 
Misc.2d 639. 

N.C.—State v. Steptoe, 252 S.R2d 707, 296 N.G 711. 

Ohio—State v. Peters, 231 N.R2d 91, 12 Ohio App.2d 
83. 

Pa.—Com. v. McLaughlin, 332 A.2d 812, 231 Pa.Super. 
129. 

Wash.—State v. Lister, 469 P.2d 597, 2 Wash.App. 737. 

Pa.—Com. v. Jefferson, 14 Chest. 191. 

S.D.—State v. Strong, 245 N.W.2d 277, 90 S.D. 652. 

Tenn.—Vandegriff v. State, 409 S.W.2d 370, 219 Tenn. 
302. 

Bryant v. State, Cr., 539 S.W.2d 816. 

Wyo.—Parkhurst v. State, 628 P.2d 1369, cert. den. 102 
S.Q. 402, 454 U.S. 899, 70 LEd.2d 216. 

State of proceedings 

N.D.—State v. Red Paint, 311 N.W.2d 182. 

Critical accusatory stage in establishment of 
prosecution's case 

Cal.—People v. Dorado, 42 CaLRptr. 169, 398 P.2d 
361, 62 C.2d 338, cert. den. 85 S.Q. 1765, 381 U.S. 
937, 14 L.Ed.2d 702-People v. Grubb, 47 Cal 
Rptr. 772, 408 P.2d 100, 63 C.2d 614. 

Wash.—State v. Drew, 425 P.2d 349, 70 Wash.2d 793. 
Test for determining when accusatory stage is 
reached 

U.S.—U.S. v. Wainwright, D.GColo., 284 F.Supp, 129 
—U.S. v. Bird, D.C.Mont., 293 F.Supp. 1265. 

Cal.—People v. Faris, 47 Cal.Rptr. 370, 407 P.2d 282, 
63 C.2d 541. 

People v. Terry, 50 CaLRptr. 120, 240 C.A.2d 
681—People v. Manis, 74 Cal.Rptr. 423, 268 
C.A.2d 653. 

Wash.—State v. Farmer, 476 P.2d 129, 3 Wash.App. 
575. 

Nature of warning when questioning shifts to 
accusatory stage 

Cal—People v. Ford, 44 CaLRptr. 556, 234 GA.2d 
480. 

Investigation held in accusatory stage 

U.S.—Agius v. U.S., C.A.Fla., 413 F.2d 915, reh. den. 
417 F,2d 635, cert. den. 90 S.Q. 1116, 397 U.S. 
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992, 25 LEd.2d 399—U S. v. Cassell, C.A.I1L, 452 
F.2d 533. 

Ala.—McBride v. State, Cr., 355 So.2d 750. 

Cal.—People v. Lulter, 47 CalRptr. 209,407 P.2d 9, 63 
C.2d 464—Ballard v. Superior Court of San Diego 
County, 49 CalRptr. 302, 410 P.2d 838, 64 C.2d 
159, 18 A.L.R.3d 1416. 

D.C.—Brewster v. U.S., App., 271 A.2d 409. 

Md.—Whitfield v. State, 411 A.2d 415, 287 Md. 124, 
cert. dism. 100 S.a 2980, 446 U.S. 993, 64 
L.Ed.2d 850. 

Mulligan v. State, 271 A.2d 385, 10 Md.App. 
429. 

Mich.—People v. Ridley, 230 N.W.2d 9, 59 Mich.App. 
631. 

Wash.—State v. Tetzlaff, 453 P.2d 638, 75 Wash.2d 649. 
Investigation held not in accusatory stage 
U.S.—U.S. V. Esser, C.A.H1., 520 F.2d 213, cert. den. 96 
S.Ct. 3166, 426 U.S. 947, 49 L.Ed.2d 1184. 

US. v. Massiano, D.CDel., 248 F.Supp. 1— 
O’Neal v. Swenson, D.CMo., 301 F.Supp. 1105— 
Stokes v. U.S. Immigration and Naturalization Ser¬ 
vice, D.C.N.Y., 393 F.Supp. 24. 

Alaska—Pope v. State, 478 P.2d 801, reh. den. 480 P.2d 
697. 

Ariz.—Campbell v. Superior Court In and For Marico¬ 
pa County, 479 P.2d 685, 106 Ariz. 542. 

Cal.—People v. Herrera, App., 90 CalRptr. 802, 12 
C.A.3d 629—People v. Brandow, 90 CalRptr. 891, 
12 C.A.3d 749. 

Del—Steigler v. State, 277 A.2d 662, vac. in part on 
oth. grds. 92 S.Ct. 2872, 408 U.S. 939, 33 L.Ed.2d 
76a 

D.C.—PenneweU v. U.S., C.A., 353 F.2d 870, 122 U.S. 
App.D.G 332—U.S. v. Cobb, C.A., 449 F.2d 1145, 
146 U.SApp.D.C. 69. 

Brown v. U.S., App., 278 A.2d 462. 

Ga.—Dasher v. State, 231 S.E.2d 510,140 Ga.App. 517. 
Idaho—State v. Carpenter, 435 P.2d 789, 92 Idaho 12. 
Ill—People v. Fischetti, 264 N.E.2d 191, 47 IU.2d 92. 
Ind.—Schmidt v. State, 265 N.R2d 219, 255 Ind. 443, 
reh. den. 267 N.E.2d 554, 256 Ind. 218. 

Iowa—State v. Myers, 140 N.W.2d 891, 258 Iowa 940. 
Me.—State v. Small, 219 A.2d 263. 

Mich.—People v. Cartwright, 182 N.W.2d 811, 26 
Mich.App. 687. 

Minn.—State v. Boykin, 172 N.W.2d 754, 285 Minn. 
276—State v. Martin, 212 N.W.2d 847, 297 Minn. 
470. 

Miss.—Bass v. State, 182 So.2d 591, 254 Miss. 723, err. 
over. 183 So.2d 483, 254 Miss. 723-Ford v. State, 
226 SoJd 378. 

Nev.—Smithart v. State, 478 P.2d 576, 86 Nev. 925. 
N.H.—State v. Santos, 225 A.2d 617, 107 N.H. 490- 
State v. Desjardins, 272 A.2d 599, 110 NJHL 511. 
N.M.—State v, Tapia, App,, 467 P.2d 31, 81 N.M. 
365-State v. Maes, App., 469 P.2d 529, 81 N.M. 
550, cert. den. 470 P.2d 309, 81 N.M. 588. 

N.Y.—Kwok T. v. Mauriello, 371 N.R2d 814, 43 
S.YM 213, 401 N.Y.S.2d 52. 

N.D.—State v. Iverson, 187 N.W.2d 1. Cert. den. 92 
S.Q. 322, 404 U.S. 956, 30 L.Ed.2d 273. 

S.D.—State v. Werlinger, 170 N.W.2d 470, 84 S.D. 

282—Utskr v. State, 171 N.W.2d 739, 84 S.D. 360. 
Tex.—Minton v. State, Cr., 468 S.W.2d 426. 

Vt.—State v. Pecor, 250 A,2d 736, 127 Vt. 401- 
Wash.—State v. Nuckols, 459 P.2d 979, 1 Wash.App. 
189—State v. Haverty, 475 P.2d 887, 3 WasRApp. 
495—State v. Farmer, 476 P.2d 129, 3 Wash.App. 
575. 

Purdy investigatory proceeding not condemned 
U.S.—Martin v. Beto, D.GTex* 260 F.Supp. 589, affd., 
CA., 397 F.2d 741. Cert. den. 89 S.Ct 1008, 394 
U5. 906, 22 L.Ed.2d 216—U.S. v. Ponder, CA. 
La* 444 F.2d 816, cert. den. 92 S.Ct. 944, 405 U.S. 
918, 30 L.Ed2d 788—U.S. v. Bradley, CA.Conn., 
447 F.2d 224, cert. den. 92 S.Ct. 303,404 U.S. 947, 
30 L.Ed.2d 263. 

Ariz.—State v. Melot, 502 P.2d 1346, 108 Ariz. 527. 
Ill.—People v. Burris, 273 N.E2d 605, 49 U1.2d 98. 
Ind.—Dillon v. State, 275 N.R2d 312, 257 Ind. 41L 
Iowa—Sate v, McDonald, 190 N.W.2d 402. 


Kan.—State v. Carson, 533 ?.Zd 1342, 21b Kan. 711 
La.—State v. Amph>, 249 So.2d 560, 259 La. lbl, cert. 

den 92 S.Ct. 1502, 405 U S, 1074, 31 L.Ed 2d 8X. 
Me.—State v Inman, 350 A.2d 582. 

Mich.—People s Wasson, 188 N.W.2d 55, 31 Mich. 
App 638 

Okl.—Simmons v. State, Cr, 486 P.2d 651. 

Tenn,—Suggars v State, Cr., 520 S.W 2d 364. 

Tex.—Utz v. State, Cr., 465 S.W.2d 159 
lineup held not accusatory stage 
Cal.—People v. Martin, 58 CalRptr, 481, 250 C A.2d 
263—People v. Carter, App., 103 Cal.Rptr 327. 26 
C.A.3d 862 

Purpose 

Cal—People v. Hays, 58 CaLRptr 241, 250 C.A.2d 96. 
Independent determination required 
U.S.—Tucker v. U.S., C.A.Iowa, 375 F.2d 363, cert 
den. 88 S.Ct. 128, 389 U.S. 888, 19 L.Ed.2d 189 
Test as to person not under arrest 
Cal.—People v. Arnold, 58 CalRptr. 115, 426 P.2d 515. 

People v. Chavira, 61 Cal.Rptr. 407, 253 C.A 2d 
928. 

N.Y.—People v. Korsing, 419 N.Y.S 2d 76, 71 A D.2d 
628. 

Burden of proof 

Cal.—People v. Doherty, 59 CalRptr. 857, 429 P.2d 
177, 66 C.2d 1000. 

What constitutes investigatory interrogation 
Colo.—People v. Johnson, 671 P.2d 958, app. after 
remand 681 P.2d 524. 

Kan.—State v. Frizzell 485 P.2d 160, 207 Kan. 393. 
Mich.—People v. Mann, 212 N.W.2d 282, 49 Mich. 
App. 454. 

Presentence interview not involving accusatorial 
atmosphere 

Wis.—State v. Knapp, App., 330 N.W.2d 242, 111 
Wis.2d 380. 

8136e. U.S.—Escobedo v. State of Ill., U.S.IU., 84 
S.Ct. 1758. 378 U.S. 478, 12 L.Ed.2d 977. 

U.S. v. Timonet, D.CXa., 385 F.Supp. 1042. 
Ala.—Head v. State, Cr.App., 392 So.2d 860, writ den.. 
Sup., 392 So.2d 869. 

Alaska—Soolook v. State, 447 P.2d 55, cert. den. 90 
S.Ct. 107, 396 U.S. 850, 24 LEd.2d 99. 

Ariz.—State v. Thomas, 454 P.2d 153, 104 Ariz. 408- 
State v. Hunt, 447 P.2d 896, 8 ArizApp. 514. 
Ark.—Murry v. State, 635 S.W.2d 237, 276 Ark. 371 
Cal.—People v. Herdan, 116 GaApp. 641, 42 Colo. 
300. 

Colo.—People v. Orf, 472 P,2d 123, 172 Colo. 253. 
Fla.—Traber v. State, App., 212 So.2d 676—Bemel v. 
State, App., 233 SoJd 163. 

Hawaii—State v. Kalai, 537 P.2d 8, 56 Haw. 366. 
Idaho—State v. Carpenter, 435 P.2d 789, 92 Idaho 12. 
HI—People In Interest of Gallagher, 316 N.R2d 540, 
22 IlLApp.3d 13. 

Ind.—Beck v. State, 235 N.E2d 699, 250 Ind. 276. 
Iowa—State v. Mabbitt, 135 N.W.2d 525, 257 Iowa 
1063. 

La.—State v. Tarrance, 211 So.2d 304, 252 La. 396, 
cert. den. 89 S.Ct. 662, 393 U.S. 1038, 21 L.Ed.2d 
586. 

Me.—State v. Thurlow, 434 A.2d 1. 

Mass.—Com. v. Fisher, 238 N.E.2d 525, 354 Mass. 549. 
Mich.—People v. Reed, 224 N.W.2d 867, 393 Mich. 
342, cert. den. 95 S.Q. 266a 422 U.S. 1044, 45 
L.Ed,2d 696, and 95 S.Ct. 2665, 422 U.S. 1048, 45 
L.Ed .2d 701. 

Minn.—State v. Raymond, 232 N.W.2d 879, 305 Minn. 
160. 

Mo.—State v. Pierce, App., 556 S.W.2d 216. 

N.M.—State v. Tapia, App., 467 P.2d 31, 81 N.M. 365. 
N.Y.-In re S, 308 N.Y.S.2d 943, 62 Misc.2d 329. 
N.D.—State v. Metzner, 244 N.W.2d 215. 

Or.—State v. Adams, 400 P.2d 556, 240 Or. 179, 

Pa.—Com. v. Columbia Inv. Corp., 325 A.2d 289, 457 
Pa. 353., 

R.I.—State v! Franklin, 241 A.2d 219, 103 R.I. 715. 
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S D -Matter of MJ.B, 284 N.W.2d 874. 

Tenn.—Vandegriff v. State, 409 S.W.2d 370, 219 Tenn. 
302 

Tex —Stewart v State, Cr.App., 587 S W.2d 148, 

Wyo.—Dickey v State, 444 P.2d 373. 

Test of focus in customs cases 
U S.—U,S. V. Sow, C.A.Cal, 469 F.2d 271, cert. den. 
V3 S.Ct 1399, 410 U.S. 945, 35 L.Ed.2d 612. 

Juvenile 

U.S.—Fare v. Michael C., Cal,, 99 S Ct. 2560, 442 U.S. 
707, 61 L Ed.2d 197, reh. den 100 S.Ct. 186, 444 
U S, 887, 62 L.Ed.2d 121. 

Irrelevant that defendant lawyer 

U.S.—U.S. v Fannacci-Garcia, D.C.Puerto Rico, 551 
F.Supp. 465. 

8136f. U S.—Escobedo v. State of Ill., U-S.I11,, 84 
S.Ct. 1758. 378 U S. 478,12 L.Ed.2d 977—Orozco 
v. Texas, Tex., 89 S.CL 1095, 394 US, 324, 22 
L.Ed,2d 311, on remand 442 S.W.2d 376. 

U.S v. Fitzgerald, C.A.Wis., 545 F.2d 578 
Ala.—Sullivan v. State, 351 So.2d 659, cert. den. Ex 
parte Sullivan, Cr., 351 So.2d 665. 

Alaska—Pierce v. State, App., 627 P.2d 211. 

Ariz.—State v. Mayes, 518 P.2d 568, 110 Ariz. 318. 
Cal—People v. Armstrong, 79 CalRptr. 668, 275 
CA2d 30—People v. Bright, 84 CalRptr. 691, 4 
C.A.3d 626. 

Conn.—State v. Beck, CirA.D., 268 A2d 416, 6 Conn. 
Cir. 130 

Fla.—Collins v. State, App., 197 So.2d 574, rexnd.. Sup* 
201 So.2d 225, on remand 203 So.2d 28, cert 
discharged 207 So.2d 430. 

Ga,—Price v. State, 286 S.E.2d 744, 160 GaApp. 245. 
Idaho—State v. Martinez, 439 P.2d 691, 92 Idaho 183, 
cert. den. 89 SCt. 317, 393 U.S. 945, 21 L.Ed.2d 
283. 

Ill —People v. Bryant 231 N.R2d 4, 87 HLApp.2d 238. 
Ind.—Beck v. State, 235 N.R2d 699, 250 Ind. 276. 
Iowa—State v. Davis. 157 N.W.2d 907, 261 Iowa 1351. 
La.—State v. Johnson, 192 So.2d 135, 249 La. 950, cert, 
den. 87 S.Ct. 2144, 388 U.S. 923, 18 L.Ed.2d 
1374-State v. Page, 206 So.2d 503-State v. 
O’Brien, 232 So.2d 484, 255 La. 704. 

Me.—State v. Lewis, 373 A.2d 603. 

Mass.—Com. v. Forrester, 309 N.R2d 19a 365 Mass. 
37. 

Mich.—People v, Gilbert, 175 N.W.2d 547, 21 Mich, 
App. 442. 

Minn.—State v. Widell, 258 N.W.2d 795. 

Miss.—White v. State, 290 So.2d 616. 

Mo.—State v. Blevins, App., 581 S.W.2d 449. 
Neb—Kraemer v. Mental Health BcL, 261 N.W.2d 626, 
199 Neb. 784, cert. den. 99 S.Ct. 2403, 441 U.S. 
960, 60 L.Ed.2d 1064. 

NJ.—State v. Lowery, 231 A.2d 361, 49 NJ. 478- 
State v. Barnes, 252 A.2d 398, 54 NJ. 1, oert. den. 
90 S.Ct. 580, 396 U.S. 1029, 24 LEdJd 525. 
N.Y.—People v. Goodman, 430 N.R2d 1255, 54 
N.Y.2d 451, 446 N.Y.S.2d 202. 

People v. Terrell 277 N.YSJd 926, 53 Misc.2d 
32-People v. Leon, 288 N.Y.S.2d 746, 56 Misc.2d 
383. 

N.C.—State v. Kessack, 232 S.R2d 859, 32 N.CApp. 
536. 

Okl.—Cavaness v. State, Cr.App,, 581 P.2d 475, cert. 

den. 99 $.Ct. 1024, 439 U.S. 1117, 59 LEd.2d 76. 
Pa.—Corn. v. Learning, 247 AJZd 59a 432 Pa. 326— 
Com. v. Brittain, 317 A2d 219, 455 Pa. 562. 

R. I,—State v. Gannites, 221 A.2d 620, 101 R.I. 216, 

rearg. den. 223 A 2d 352, 

S. D.—State v. Johnson, 202 N.WJd 132, 87 S.D. 43. 
Tenn.—State v. Webb, 625 S,W.2d 259, cert, den. 102 

S.Ct 1760, 456 U.S. 9ia 72 LEdJd 168. 

Tex.—Lee v. State, Or., 428 S.WJd 328. 

Wash.—State v. Bcridns, 471 P.2d 131, 2 WaaRApp. 
910—State v. Weny. 494 P.2d 1002, 6 WashApp, 
540. 

W.Va.—State v. Hamrick, 236 S.E2d 247, 160 W.Ya, 
673. 
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Actual or constructive custody 
Cal.—People v. Hanamoto, 44 Cal Rpir, 153, 234 
C.A.2d 6. 

Idaho—State v. Sandoval, 452 P.2d 350, 92 Idaho 853. 
Formal arrest not essential 
Ala.—Robinson v. State, 224 So.2d 675, 45 Ala.App 
74. 

Cal.—People v. Kelley, 57 Cal.Rptr, 363, 424 P.2d 947, 
66 C.2d 232. 

Ind.—Dickerson v, State, 276 N.E.2d 845, 257 Ind. 562 
La.—State v. Menne, 380 So.2d 14, cert. den. 101 S.Ct 
104, 449 U.S. 833, 66 LEd.2d 39. 

Pa.—Com. v. Meyer, 412 A.2d 517, 488 Pa. 297. 
Tex.—Ancira v. State, Cr., 516 S.W.2d 924. 

Custody or restriction of freedom 
U.S.—Orozco v. Texas, Tex., 89 S.Ct. 1095, 394 U.S. 
324, 22 LEd.2d 311, on remand 442 S.W.2d 376 
U.S. v. Booth, C.A.Or., 669 F.2d 1231, app. after 
remand 692 F.2d 584 

Blyden v. Hogan, D.C.N.Y., 320 F.Supp 513. 
Alaska—Doyle v. State, App., 633 P.2d 306 
Ariz—State v. Kennedy, App., 570 P.2d 508, 116 Ariz 
566. 

Ark.—Sweat v. State, 635 S.W.2d 296, 5 Ark.App. 284 
Cal—People v. Wilson, 74 Cal.Rptr. 131, 268 C.A.2d 
581—In re T., 93 Cal.Rptr. 510, 15 C.A.3d 886- 
People v. Herdan, 116 Cal.Rptr. 641, 42 C.A.3d 
300. 

Colo.—Roybal v. People, 496 P.2d 1019, 178 Colo. 259. 
Conn.—State v. Acquin, 448 A.2d 163, 187 Conn. 647, 
cert. den. 103 S.Ct. 3570, 463 U.S 1229, 77 
LEd.2d 1411. 

D.C—U.S. v. Ward, App., 438 A.2d 201. 

Ga—Woods v. State, 248 S.E.2d 612, 242 Ga. 277, cert. 

den. 99 S.Ct. 1793, 440 U.S. 983, 60 L.Ed 2d 243. 
Hawaii—State v. Kalai, 537 P.2d 8, 56 Haw. 366. 
Ill.—People v. Clark, 405 N.E.2d 1192, 40 Ill.Dec. 100, 
84 m.App.3d 637. . 

Ind—Noel v. State, 274 N.E.2d 245, 257 Ind. 299— 
Dickerson v. State, 276 N.E.2d 845, 257 Ind 562. 
Kan.—State v. Hill, 505 P.2d 704, 211 Kan. 239—State 
v. Brunner, 507 P.2d 233, 211 Kan. 596. 

La—State v. Jolla, 384 So.2d 370. 

Me—State v. Craney, 381 A.2d 630. 

Md—Mulligan v. State, 271 A.2d 385, 10 Md.App. 
429. 

Mass—Com. v. Haas, 369 N.R2d 692, 373 Mass 545. 
Minn.—State v. Boykin, 172 N.W.2d 754, 285 Minn. 
276. 

. Mich—People v. Rogers, 165 N.W.2d 337, 14 Mich. 
App. 207. 

Mont—State v. Graves, 622 P.2d 203. 

NJ.—State v. Graves, 275 A.2d 760, 114 NJ.Super. 

222, mod. on oth. grds. 291 A.2d 2, 60 N.J. 441. 
N.M—State v. Harge, App. 606 P.2d 1105, 94 N.M. 
11—State v. Bramlett, App., 609 P.2d 345, 94 
N.M. 263. 

N.Y—People v. P., 233 N.E.2d 255, 21 N.Y.2d 1, 286 
N.Y.S.2d 225. 

In re Nelson, 296 N.Y.S.2d 472, 58 Misc.2d 748. 
N.D.—State v. Fields, 294 N.W.2d 404. 

Old.—Reason v. State, Cr., 453 P.2d 283. 

Or.—State v. Henson, 541 P.2d 1085, 23 Or.App. 234. 
Pa—Com. v. Learning, 247 A.2d 590, 432 Pa. 326— 
Com. v. Bennett, 264 A.2d 706, 439 Pa. 34. 

S.C—State v. Doby, 258 S.R2d 896, 273 S.C. 704, cert. 

den. 100 S.Ct. 739,444 U.S. 1048, 62 L.Ed.2d 735. 
S.D.—State v. Bruske, 288 N.W.2d 319. 

Vt.—State v. Mecier, 412 A.2d 291, 138 Vt. 149. 

Va.—Dean v. Com., 166 S.R2d 228, 209 Va. 666. 
Custodial interrogation 

U.S.—Oregon v. Mathiason, Or., 97 S.Ct. 711, 429 U.S. 
492, 50 LEd.2d 714. 

U.S. v. Menichino, C.A.FIa., 497 F.2d 935—U.S 
v. Moeller, C.ATex., 510 F.2d 1116. 

U.S. v. Hatchel, D.C.Mass., 329 F.Supp. 113— 
Cook v. Cox, D.GVa., 330 F.Supp. 1323. 

Ala—Davidson v. State, Cr., 252 So.2d 108, 47 Ala. 
App. 182. 
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Anz—State v. Mumbaugh, 491 P.2d 443, 107 Ari 2 . 
589. 

State v Reynolds, 436 P.2d 142, 7 Anz.App. 48. 
Ark -Stout v. State, 426 S.W.2d 800, 244 Ark. 676, 
app after remand 438 S.W.2d 698, app. after re¬ 
mand 448 S.W.2d 636. 

Ga! —People v. Farley, 96 Cal.Rptr. 478, 19 C.A3d 
215 

Conn—State v. Strutt, Ctr.A D., 236 A.2d 357, 4 Conn. 
Or. 501. 

D.C— U.S. v. Delamarra, D.C., 275 F.Supp 1. 

Fla—Young v. State, 234 So.2d 341. 

Lovell v. State, App., 250 So.2d 915—Colocado 
v State, App., 251 So 2d 721. 

Ga—Woods v State, 248 S.E.2d 612, 242 Ga. 277, cert, 
den. 99 S.Ct. 1793, 440 U.S. 983, 60 L.Ed.2d 243. 

Waits v. State, 323 S.E.2d 624, 172 Ga.App. 524, 
cert. den. 105 S.Ct. 2702, 86 L.Ed.2d 718. 
Hawaii—State v. Green, 457 P.2d 505, 51 Haw 260- 
State v. Kalai, 537 P.2d 8, 56 Haw. 366. 
Idaho-State v. Sandoval, 452 P.2d 350, 92 Idaho 853. 
Ill—People v. Banks, 276 N E.2d 64, 2 Ill.App.3d 401. 
Ind—Lucas v. State, 413 N.E.2d 578, 274 Ind. 635. 
Iowa—State v. Niccum, 190 N.W.2d 815. 

Kan.—State v. Carson, 533 P.2d 1342, 216 Kan. 711- 
State v. Roadenbaugh, 673 P2d 1166, 234 Kan. 
474 

La.—State v. Amphy, 249 So.2d 560, 259 La. 161, cert. 

den 92 S.Ct 1502, 405 U S. 1074, 31 L.Ed.2d 807. 
Me—State v. McLain, 367 A 2d 213. 

Md—Shedrick v. State, 271 A.2d 773, 10 Md.App. 579. 
Mass,—Com. v. Valliere, 321 N.E2d 625, 366 Mass. 
479. 

Mich—People v. Martin, 260 N.W.2d 869, 78 Mich. 
App. 518. 

Minn.—State v. Boykin, 172 N.W.2d 754, 285 Mmn. 
276. 

Miss.—Gaines v. State, 404 So.2d 557. 

Me—State v. Kelly, 439 S.W.2d 487. 

State v. Ralls, App., 472 S.W.2d 642, cert. den. 
93 S.Ct. 186, 409 U.S. 853, 34 L.Ed.2d 97. 

Neb.—State v. Ross, 157 N.W.2d 860, 183 Neb. 1— 
State v. Robinson, 173 N.W.2d 443, 185 Neb. 64. 
N.J—State v. Gosser, 236 A.2d 377, 50 NJ. 438, cert 
den. 88 S.Ct. 1434, 390 U.S. 1035, 20 L.Ed.2d 295. 

State v. Gillespie, 241 A.2d 239, 100 N.J.Super. 
71, 29 A.L.R.3d 927-State v. Bode, 261 A.2d 396, 
108 NJ.Super. 363. 

N.M—State v. McLain, App., 478 P.2d 570, 82 N.M. 
242. 

N.Y—People v. Cerrato, 246 N.E.2d 501, 24 N.Y.2d 1, 
298 N.Y.S.2d 688, cert. den. 90 S.Ct. 951, 397 U.S. 
940, 25 L.Ed.2d 120-People v. Paulin, 255 N.E.2d 
164, 25 N.Y.2d 445, 306 N.Y.S.2d 929. 

N.C.—State v. Thomas, 200 S.E.2d 3, 284 N.C. 212. 

State v Christy, 215 S.R2d 154,26 N.C.App. 57. 
N.D.—State v. Metzner, 244 N.W.2d 215. 

Ohio—State v. Kassow, 277 N.R2d 435, 28 Ohio St.2d 
141, vac. in part on oth. grds. 92 S.Ct. 2876. 

State v. McKinley, 234 N.E.2d 611; 13 Ohio 
App.2d 185. 

Okl.—Gravett v. State, Cr., 509 P.2d 914. 

Or—State v. Myers, 487 P.2d 663, 6 Or.App. 219. 
Pa—Com. v. Banks, 239 A.2d 416, 429 Pa. 53—Com. 
v. Bordner, 247 A.2d 612, 432 Pa. 405—Com. v. 
Marabel, 283 A.2d 285, 445 Pa. 435. 

R. I.—State v. Perez, 422 A.2d 913. 

S. C.—State v. Doby, 258 S.R2d 896, 273 S,C. 704, cert. 

den. 100 S.Ct 739, 444 U.S. 1048, 62 L.Ed.2d 
735-In re Drolshagen, 310 S.E.2d 927, 280 S.G 
84. 

S.D.—State v. Cody, 293 N.W.2d 440, app. after re¬ 
mand 323 N.W.2d 863. 

Tex.—Walker v. State, Cr., 470 S.W.2d 669—Ancira v. 
State, Cr., 516 S.W.2d 924. 

Va—Johnson v. Com., 160 S.E.2d 793, 208 Va. 740. 
Vt.—State v. Piper, 468 A.2d 554, 143 Vt. 468. 
Wash—State v. Kelter, 426 P.2d 500, 71 Wash.2d 
52-State v. Creach, 461 P.2d 329, 77 Wash.2d 
194. 

W.Va.—State v. Jackson, 298 S.E.2d 866. 


Wis—State v. LaFemier, 155 N.W.2d 93, 37 Wis.2d 
365, app. after remand 171 N.W.2d 408, 44 Wis.2d 
440. 

Wyo —Sanville v. State, 553 P.2d 1386. 

Custody as prerequisite to Escobedo-Dorado 
rule 

Cal—People v. Hawldns, 57 Cal.Rptr. 522, 249 C.A.2d 
379—People v. Stewart, 59 Cal.Rptr. 71, 250 
C.A.2d 829. 

Reasonable belief of restraint 

Ariz.—State v. Mumbaugh, 491 *P.2d 443, 107 Ariz. 
589. 

Cal—People v. Kelley, 57 Cal.Rptr. 363, 424 P.2d 947, 
66 C.2d 232. 

People v. Chavira, 61 CalRptr. 407, 253 C.A.2d 
928. 

Colo—People v. Parada, 533 P 2d 1121, 188 Colo. 230. 

Ill—People v. Helm, 295 N.R2d 78, 10 IlLApp.3d 643. 

Kan.—State v. Carson, 533 P.2d 1342, 216 Kan. 711. 

N.Y—People v. Hicks, 438 N.Y.S.2d 964, 108 Misc.2d 
730. 

Or.-rState v. O’Keefe, 617 P.2d 938, 48 Or.App. 755. 

Pa,—Com. v. Marabel, 283 A.2d 285, 445 Pa. 435. 

Person held not in custody 

U.S -U.S. V. Bettenhausen, C.A.Kan., 499 F.2d 1223— 
U.S. v. Mueller, C.A.Tex., 510 F.2d 1116. 

Ala.—Peevy v. State, Cr.App., 460 So.2d 248. 

Alaska—Hunter v. State, 590 P.2d 888, app. after re¬ 
mand 596 P.2d 23. * ' 

Anz—State v. Hart, 517 P.2d 94, 110 Ariz. 232. 

Cal—People v. Ing, 55 CaLRptr. 902, 422 P.2d 590, 65 
C.2d 603.* 

People v. Merchant, 67 CaLRptr. 459, 260 
C.A.2d 875—People v. Williams, 96 Cal.Rptr. 848, 
19 C.A.3d 339—People v. Lopez, 6 Dist., 209 
Cal.Rptr. 575, 163 C.A.3d 602. 

Colo—People v. Parada, 533 P.2d 1121, 188 Colo. 230. 

Conn—State v. Dematteo, 443 A.2d 915, 186 Conn. 
696. 

Ga.—Granese v. State, 206 S.R2d 26, 232 Ga. 193. 

Hubbard v. State, 181 S.E.2d 890, 123 Ga.App. 
597—Willingham v. State, 215 S.R2d 521, 134 
Ga.App. 603—Humphrey v. State, 329 S.E.2d 306, 
174 Ga.App. 165. 

Idaho—State v. Thomas, 489 P.2d 1310, 94 Idaho 430. 

Ill— People v. Howell, 255 N.R2d 435, 44 m.2d 264, 
cert. den. 91 S.Ct. 91,400 U.S. 846, 27 L.Ed.2d 83. 

Ind—Linnemeier v. State, 330 N.E.2d 373, 165 Ind. 
App. 31. 

Kan.—State v Bohanan, 551 P.2d 828, 220 Kan. 121. 

La.—State v. Amphy, 249 So.2d 560, 259 La. 161, cert, 
den. 92 S.Ct. 1502, 405 U.S. 1074, 31 L.Ed.2d 807. 

Me.—State v. Cochran, 425 A.2d 999. 

Md,—Clark v. State, 250 A.2d 317, 6 Md.App. 91— 
Byrd v. State, 283 A2d 9, 13 Md.App. 288. 

Mass—Com. v. Borodine, 353 N.E.2d 649,371 Mass. 1, 
cert, den! 97 S.Ct. 760, 429 U.S. 1049, 50 LEd.2d 
765. 

Minn.—State v. Makela, 309 N.W.2d 295. 

Mo.—State v. Baskerville, 616 S.W.2d 839. 

Mont.—State v. Graves, 622 P.2d 203. 

Neb.—State v. Mattan, 300 N.W.2d 810, 207 Neb. 679. 

N.J.—State v. Williams, 284 A.2d 172, 59 NJ. 493. 

N.Y—People v. Cerrato, 246 N.E.2d 501,24 N.Y.2d 1, 
298 N.Y.$.2d 688, cert. den. 90 S.Ct. 951, 397 U.S. 
940, 25 L.Ed.2d 120. 

People v. Armstrong, 298 N.Y.S.2d 630, 31 
A.D.2d 447—People v. Critzer, 470 N.Y.S.2d 700, 
97 A.D.2d 878. 

People v. LaPlante, 365 N.Y.S.2d 392, 81 
Misc.2d 34. 

N.C.—State v. Gladden, 184 S.R2d 249, 279 N.C. 566. 

N.D.—State v. Hagge, 224 N.W.2d 56a app. after 
remand 231 N.W.2d 773. 

Or.—State v. Brom, 494 P.2d 434, 8 Or.App. 598- 
State v. Hickam, 692 P.2d 672, 71 Or.App. 471. 

S.G—State v. Neeley, 244 S.E.2d 522, 271 S.C. 33. 

Tenn.—Cole v. State, Cr., 512 S.W.2d 598. 

Tex—Higgins v. State, Cr., 473 S.W.2d 493. 
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Williams v. State, App.U Dist., 680 S.W.2d 570 
review ref. 692 S.W.2d 100-Robertson v. Sute! 
App.2 Dist., 685 S.W.2d 488. 


Wyo.—Shaffer v. State, 640 P.2d 88, 31 ALR.4th 166. 

Under Dorado rale 


Cal.—People v. Hinman, 61 Cal.Rptr. 609, 253 C.A 2d 
896, cert. den. 88 S.Ct. 818, 391 U.S. 923. 20 
LEd.2d 660. 


Time for warning 

U.S.—Fisher v. Scafati, CAMass., 439 F.2d 307, cert. 

den. 91 S.Ct 2256, 403 U.S. 939, 29 L.Ed.2d 719. 
Ala.—Gibson v. State, Cr, 347 So.2d 576. 

Aria.—State v. Tellez, 431 P 2d 691, 6 ArizApp. 251 
25 AL.R.3d 1063. P 

Pa.—Com. v. Marabel, 283 A.2d 285, 445 Pa. 435. 
Inapplicable prior to arrest or indictment 
D.C—Wallace v. U.S., C.A, 412 F.2d 1097, 134 U.S. 
App.D.C. 50, cert. den. 91 S.O. 1605, 402 U.S 
943, 29 LEd.2d 110, and 91 S.CL 1605, 402 U.S. 
949, 29 LEd.2d 119. 

Statements to Mexican authorities held admissi¬ 
ble 

U.S—U.S. v. Trenaiy, CACal., 473 F.2d 680. 

Cal.—People v. Helfcnd, 82 CalJlptr. 295, 1 C.A.3d 
873, cert den. 90'S.Ct 2182, 398 U.S. 967, 26 
LEd.2d 551—People v. Neustice, 100 Cal.Rptr. 
783, 24 CAM 178. 

N.M.—State v. Cranford, 491 P.2d 511, 83 N.M. 294, 
cert. den. 93 S.Q. 190, 409 U.S. 854, 34 L.Ed.2d 
98. 


Statements to Canadian authorities held admis¬ 
sible 

U.S.—U.S. v. Nagdberg, C.A.N.Y., 434 F.2d 585, cert, 
den. 91 S.Q. 935, 401 U.S. 939, 28 LEd.2d 219. 

Wash.—State v. Vickers, 604 P.2d 997, 24 WashApp. 
843. 

Custody for unrelated offense within rule 

U.S.—Carter v. McGinnis, D.GN.Y., 351 F.Supp. 787. 

Mo.—State v. Garrett App., 595 S.W.2d 422. j 

N.Y.—People v. Robinson, 323 N.Y.S.2d 573, 66 
Misc^d 639. 

Statements to foreign authorities held admissi¬ 
ble 

U.S.—U.S. v. Welch, CA.N.Y., 455 F.2d 211. 

Person held “In custody” 

U.S.—U.S. V. Jones, CAArk., 630 F.2d 613. 

U.S. v. Jones, D.GGa., 352 F.Supp. 369, affd., 
CA., 481 F.2d 1402. 

Hawaii-State v. Hong, 611 ?.2d 595,' 62 Haw. 83. 

Ill—People v. Hoffman, 419 N.E2d 1145, 50 Hl.Dec. 
696, 84 H1.2d 480. 

Kan.—State v. Canon, 533 P.2d 1342, 216 Kan. 711. 

Me.—State v. Philbrick, 436 A2d 844, app. after re¬ 
mand 481 A2d 488. 

Mass.—Com. v. Mosby, 413 N.R2d 754, 11 MassApp. 

1 . 

N.Y.—People v. Moore, 433 N.YA2d 473, 79 A.D.2d 
619. 

Placement in police car included 

U.S.—Nail v. Slayton, D.CVa., 353 F.Supp. 1013. 

Tex.—Ancim v. Sute, Cr., 516 S.W.2d 924. 

Custody for unrelated offense not within rule 

Tex.—Easley v. State, Cr., 493 S.WJd 199, app. after 
remand 529 S.W^d 521 

Both custody and interrogation must be in¬ 
volved before Miranda applies 

U.S.-U.S. V. Shafer, D.COhio, 384 F.Supp. 486. 

Cok).—People v. Algien, 501 P.2d 468, 180 Cola 1. 

N.Y.—People v. White, 432 N.Y.S.2d 473, 105 Misc.2d 
539. 

Miranda warnings required prior to any custodi¬ 
al interrogation 

US.—Doyle v. Ohio, Ohio, 96 S.Ct. 2240,426 U.S. 610, 
49 L.Ed.2d 91. 

N.G—State v. Tessenar, 190 S.E.2d 313, 15 N.CApp. 
424. 


N.D.—State v, Hagge, 224 N.W.2d 560, app. after 
remand 231 N W,2d 773, 

Pa.—Com v. D’Nicuola, 292 A.2d 333, 448 Pa. 54. 
Miranda situation requires neither police sta¬ 
tion questioning nor formal arrest 
U.S.—Sute of S.D. y. Long, CA.S.D., 465 F.2d 65. 
cert. den. 93 S.Ct. 951, 409 U.S. 113a 35 L.Ed.2d 
263. 

Colo.—People v. Parada, 533 P.2d 1121, 188 Colo. 230. 
Hawaii—State v. Kalai, 537 P.2d 8, 56 Haw. 366. 
Kan.-State v. Carson, 533 P.2d 1342, 216 Kan. 711. 

Custody over military personnel requiring warn¬ 
ings 

U.S.—U.S. v. Shafer, D.COhio, 384 F.Supp. 486 
General on-the-scene questioning 
U.S.-U.S. V. Webb, C.A.Tex., 755 F.2d 382, reh. den. 
762 F.2d 1004. 

Or.—Sute v. Henson, 5-.! P.2d 1085, 23 Or.App. 234. 
S.D.—State v. Bartunek, 323 N.W.2d 121. 

Custody of military authorities equivalent to 
police custody 

Pa.—Com. v. McGrath, 495 A2d 517. 

Objective inquiry based on totality of circum¬ 
stances 

Vt.—State v. Willis, 494 A.2d 108, 145 Vt. 459 aban¬ 
doning State v. Hohman, 136 Vt. 341, 392 A.2d 
935. 

Fact questioning at police station not dispositive 

N.Y.—People v. Baird, 3 Dept, 490 N.Y.S.2d 625, 111 
■ A.D.2d 1044. 

Nonlaw enforcement officers 
Tex.—Paez v. State, Cr.App., 681 S.W.2d 34. on re¬ 
mand 693 S.W.2d 761. 

Traffic accident investigation not custodial 
N.Y.—People v. Aia, 3 Dept., 482 N.Y.S.2d 56, 105 
A.D.2d 592. 

Arrest status 

Tenn.—Scharff v. State, 551 S.W.2d 671. 

Custody not equated to coercion 
Ill.—People v. Slaughter, 376 N.R2d 33, 17 IlLDec. 
14a 59 IIlApp,3d 159. 

Mass-Corn. v. Best, 411 N.R2d 442, 381 Mass. 472. 
Accused advised of right 
Mass.—Com. v. Murphy, 375 N.E2d 366,6 MassApp. 
335. 

Factors considered 

U.S—U.S. v. Waaler, C.ATex., 670 F.2d 539. 
Alaska-State v. Salit, 613 P.2d 245. 

La.—State v. Thompson, 399 So.2d 1161, op. dissented 
400 So.2d 1080. 

Compulsion to speak 

Neb—In re Interest of Durand, 293 N.W.2d 383, 206 
Neb. 415. 

Inmate status \ 

Mich—People v. Grevious, 327 N.W.2d 72; 119 Mich. 
App. 403. 

8136g. US—Escobedo v. State of III, U.S.IU., 84 
S.a 1758, 378 U.S. 478, 12 LEd.2d 977. 

US. v. Sourapts, CA.Cal., 515 F.2d 295. 

Ala.—Robinson v. State, 224 So 2d 675, 45 AlaApp. 
74. 

Alaska—Martinez v. State, 423 P.2d 700. 

Ariz—State v. Vandeveer, 533 F2d 91, 23 Ariz.App. 
331. 

CaL—People v. Mania, 74 Cal.Rptr. 423, 268 GA2d 
653. 

Colo—Bean v. People, 436 P.2d 678, 164 Cola 593- 
People v. Cook. 488 P.2d 895, 176 Cola 21. 
Conn—Sute v. Graham, 441 A.2d 857, 186 Conn. 437. 
Fla.—Barton v. Sute, App., 193 So.2d 618. 

Hawaii—State v. Pahio, 568 P2d 120a 58 Haw. 323. 
IU—People v. Knight, 327 N.R2d 518, 28 IU.App.3d 
232, 

La—SUte v. Johnson, 192 So.2d 135, 249 La, 950, cert, 
den. 87 S.Ct. 2144, 388 U.S. 923, 18 LEd2d 
1374—Sute v. Collins, 217 So2d 182, 253 La. 149. 
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Me—State v. Inman, 350 A.2d 582. 

Mass.—Com. v. Bradshaw. 431 N.E2d 880. 385 Mass. 
244. 

Mich—People v. Liroon, 143 N.W.2d 287,4 MichApp. 
440. 

Minn—State v. Link, 289 N.W.2d 101 
Mo—Stale v. Danis, App., 587 S.W.2d 89. 

Mont—!Sute v. Lucero, 445 P.2d 731, 151 Mont. 531. 
Neb—State v. McNitt, 298 N.W.2d 465. 207 Neb. 296. 
N.Y—People v. McLaren, 285 S.YS2A 991, 55 
Misc.2d 676—People v. Bartlett, 368 N.Y.S.2d 799, 
82 Misc,2d 152. 

Com. v. Kline, 80 York 65. 

N.C—Sute v. CbappeQ, 211 S.E2d 828, 24 N.CApp. 
656. 

Okl—J. T. P. v. Sute, Cr., 544 P.2d 1270 
Pa.—Com. v. Bordner, 247 A2d 611 432 Fa. 405- 
Com. v. Davis, 314 A2d 313, 455 Pa. 142-Com. 
v. Starkes, 335 A.2d 698, 461 Pa. 178. 

R.I.—State v. Mendes, 210 A.2d 5a 99 R.L 606. 
Tex—Andn v. Sute. Cr., 516 S.W.2d 924. 

Wash—State v. Kdter, 426 P.2d 500, 71 Wash.2d 52. 
Wis—Mikukwsky v. State, 196 N.W.2d 748, 54 Wi&Jd 
699. 

Reason for rule 

U.S—U.S. v. Crocker, CAOkL, 510 F.2d 1129. 

Cat—People v. Haley, 44 Cal.Rptr. 346, 234 C.A2d 
444. 

Determination based on many factors 

U.S—U.S. V. Freeman, C.A.N.Y., 357 F.2d 606. 

Cal—People v. Talley, 56 Cal.Rptr. 491 423 P.2d 564, 
65 C2d 830. 

Held not process of interrogation 

U.S.—Garcia v. U.S., C.A.N.M., 364 F.2d 306—U.S. v. 
Mitchell, C.A,Wis., 417 F.2d 1246—U.S. v. Martin, 
GA.Minn., 511 F.2d 14&-U.S. v. Peoples, CA. 
S.C, 748 F.2d 934, cert den. 105 S.Ct 2143, 85 
LEd.2d 500. 

U.S. v. Manbeck, D.CS.C, 526 F.Supp. 1091, 
aff. in part, vac. in part on oth. grds., revd in part 
on oth. grds., C.A, 744 F.2d 360, cert. den. 105 
S.Ct. 1197, 84 LEd.2d 341 
Cal—People v. Morse, 76 CaLRptr. 391, 452 P.2d 607, 
70 C2d 711, cert. den. 90 S.Ct 959, 397 U.S. 944, 
25 LEd.2d 124, app. after remand 106 Cal.Rptr. 
177, 505 P.2d 1017, 8 C.3d 811—People v. Quicke, 
78 CaLRptr. 683, 455 P.2d 787, 71 C2d 502. 

People v. FretweU, 87 Cal.Rptr. 356, 8 CAW 
S«pp. 37. 

Cola—LaBlanc v. People, 418 P.2d 888, 160 Cola 575, 
cert. den. 87 S.Ct. 2125, 388 U.S. 921 18 L.Ed.2d 
1371—Maes v. People, 418 P.2d 891—Washington 
v. People, 455 P-M 656, 169 Cola 323. 

Fla.—Simmons v. State, App., 227 So.2d 84. 

Ga—Williams v. Johnson, 171 S.R2d 145,225 Ga. 654. 
Knowles v. State, 183 S.E2d 617, 124 GaApp. 
377. 

Hawaii—State v. Kalai, 537 P.2d 8, 56 Haw. 366. 
IE—People v. Doss, 256 N.R2d 753, 44 m.2d 541. 
People v. Turner, 275 N.R2d 741 2 DI.App.3d 
II. 

Ind—West v. Sute, 383 N.R2d 398, 178 IndApp. 522. 
La.—State v. Thomas, 310 Sa2d 517. 

Me.—State v. Price, 406 A2d 883. 

Md.—Cornish v. Sute, 251 A.2d 23, 6 MdApp. 167— 
Richardson v. Sute, 251 A2d 924,6 MdApp. 448. 
Mass.—Com. v. Rawlins, 225 N.E2d 314, 352 Mass. 
293. 

Com. v. Dundon, 325 N.E2d 583, 3 MassApp. 

200 . 

Mkh—People v. Lombardi, 164 N.W.2d 738, 13 Mich. 
App. 602—People v. Bed, 188 N.W.2d 909, 32 
MichApp. 375—-People v. Leffew, 228 N.WJd 
449, 58 MichApp. 533. 

Ma-Sute v. Mitchell, 491 S.W.2d 291 
Neb—SUte v. Levefl, 149 N.W.2d 46, 181 Neb. 401. 
Nev—Gallegos v. Sute, 446 P.2d 656, 84 Nev. 608. 
NJ—State v. Gocser, 236 A2d 377, 50 NJ. 438, cert. 

den. 88 S.Ct. 1434, 390 U.S. 1035, 20 LEtUd 295. 
N.M.—State v. Smith, App.. 452 P.2d 195, 80 N.M. 
126. 
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N.Y.—People v. Rivers, 438 N.E2d 862, 56 N.Y.2d 
476, 453 N.Y.S.2d 156-People v Huffman, 462 
N.R2d 122, 61 N.Y.2d 795, 473 N.Y.S.2d 945. 

People v. McMillen, 438 N.YS.2d 627, 80 
A.D.2d 966. 

N.C.—State v. Porter, 281 S.R2d 377, 303 N.C. 680. 
Sute v. Avery, 312 S.E.2d 541, 67 N.GApp. 97, 
review den., app. dism. 317 SE.2d 905, 311 N.C. 
307. 

Or.—SUte* v. Hlady, 607 P.2d 733, 43 Or.App. 921. 
Wash.—Sute v. McIntyre, 691 P.2d 587, 39 Wash.App. 

Response to victim’s question admissible 

UJS.—Sockwell V. Blackburn, C.A.La., 748 F.2d 979, 
cert. den. 105 S.Ct. 2049, 85 L.Ed.2d 312. 

Psychiatrist initiated response 

U.S.—U.S. V. Webb, C.A.Tex., 755 F.2d 382, reh. den. 
762 F.2d 1004. 

Jail clas sif i c a t ion officer’s questioning 

U.S.—U.S. V. Webb, C.A.Tex., 755 F.2d 382, reh. den. 
762 F.2d 1004. 

Codefendant acting as agent of police 

Ga.—Sute v. Rogers, 327 S.R2d 782, 173 Ga.App. 653. 

Person acting on behalf of police 

Wis.—State v. Lee, 362 N.W.2d 149, 122 Wis,2d 266. 

Parole officer 

Cal.—People v. Barry, 46 CaLRptr. 727, 237 C.A.2d 
154, cert. den. 87 S.Ct. 1382, 336 U.S. 1024, 18 
L.Ed.2d 464. 

Ohio—Sute v. Halleck, 263 N.E.2d 917, 24 Ohio 
App.2d 74. 

Rule held not to apply 

U.S.—Moser v. U.S., C.A.Tenn., 363 F.2d 834-U.S. v. 
DeBose, C.A.Tenn., 410 F.2d 1273, app. after re¬ 
mand 433 F.2d 916, cert. den. 91 S.Ct. 906, 401 
U.S. 920, 27 L,Ed.*2d 823-U.S. v. Horton, C.A. 
Va., 416 F.2d 1052. 

CaL—People v. Perez, 56 Cal.Rptr. 312, 423 P.2d 240, 
65 G2d 709. 

People v. Zavala, 49 CaLRptr. 129, 239 C.A.2d 
732—People v. Crabtree, 49 CaLRptr. 285, 239 
GA.2d 789. 

Ga.—Brown v. Sute, 172 S.R2d 666, 226 Ga. 114, cert, 
den. 90 S.Ct. 2268, 399 U.S. 933, 26 L.Ed.2d 803. 

Test 

US.—U.S. v. Carolk), C.A.La., 507 F.2d 50, reh. den. 
510 F.2d 1407, cert. den. 96 S.Ct. 143, 423 U.S. 
874* 46 LEd.2d 105. 

CaL—People v. Perez, 56 Cal.Rptr. 312, 423 P.2d 240, 
65 C.2d 709—People v. Morse, 76 Cal.Rptr. 391, 
452 P.2d 607, 70 C.2d 711, cert. den. 90 S.Q. 959, 
397 U.S. 944, 25 L.Ed.2d 124, app. after remand 
106 CaLRptr. 177, 505 P.2d 1017, 8 C.3d 811. 
I1L—People v. Bailey, 304 N.R2d 668, 15 IlLApp.3d 
558. 

Iowa—Sute v. Snethen, 245 N.W.2d 308. 

N.Y.—People v. Lanahan, 431 N.R2d 624, 55 N.Y.2& 
711, 447 N.Y.S.2d 139. 

Borden of proof 

CaL—People v. Powell, 59 CaLRptr. 817,429 P.2d 137, 
67 C2d 32—People v. Doherty, 59 Cal.Rptr. 857, 
429 P.2d 177, 66 C.2d 1000. 

Psychiatrist held agent of law enforcement offi¬ 
cials 

Cal.—People v. Walker, 105 CaLRptr. 672, 29 C.A.3d 

448. 

Questions held not part of routine booking pro¬ 
cedures 

Md.—Nasiriddin v. State, 298 A.2d 490, 16 Md.App. 
479, cert den. 94 S.Ct. 458, 414 U.S. 1028, 38 
LEd.2d 321. 

Other means of warnings possible 

Ala.—White v. Sute, 314 So.2d 857, 294 Ala. 265, cert, 
den. 96 S.a 373, 423 U.S. 951, 46 L.Ed.2d 288. 

UnsoUdted remark 

Ala.—Beecher v. State, Cr., 320 So.2d 716, 56 AhuApp. 
212, cert den. 320 So.2d 726, 294 Ala. 752, revd. 


on oth. grds. 320 So.2d 727, 294 Ala. 674, on 
remand 320 So.2d 737, 56 Ala.App 727. 

Held process of interrogation 
Pa.—Com v. Chacko, 459 A.2d 311, 500 Pa. 571 
Incriminating statements not invoked 
D.G—Howard v. U.S., App., 452 A.2d 966, cert den. 
103 S.Q. 1782, 460 U.S. 1087, 76 L.Ed.2d 352. 

Internal prison staff 

Pa.—Com. v. Chacko, 459 A.2d 311, 500 Pa. 571. 
81.36h. U.S.—U.S. v. Drummond, C.A.N.Y., 354 
F.2d 132, cert. den. 86 S.Ct. 1968, 384 U.S. 1013, 
16 L.Ed.2d 1031, reh. den. 87 S.Q. 24, 385 U.S. 
892, 17 L.Ed.2d 126-Sute of Tex. v. Payton, 
C.A.Tex., 390 F 2d 261. 

Alaska—Martinez v. Sute, 423 P.2d 700. 

Cal.—People v. Weber, 59 CaLRptr. 661, 251 C.A.2d 
584, cert, den 88 S.Ct. 774, 389 U.S. 1047, 19 
L.Ed 2d 840. 

Mass.—Com. v. Kerrigan, 207 N.R2d 882, 349 M*ss. 
295. 

Neb.—Sute v. Russell, 230 N.W.2d 196, 194 Neb. 64. 
N.Y.—People v. Wilson, 436 N.R2d 1321, 56 N.Y.2d 
692, 451 N.Y.S.2d 719—People v. Johnson, 453 
N.E2d 1246, 59 N.Y.2d 1014, 466 N.Y,S.2d 957. 
Or.—State v. Wright, 444 P.2d 912, 251 Or. 121^-Sute 
v. Matt, 444 P.2d 914, 251 Or. 134. 
Interrogation as part of accident investigation 
La.—State v. Edens, App.2 Or., 465 So.2d 954, writ 
den. 467 So.2d 538. 

Not possible to lay down absolute tests 
Or.—Sute v. Shannon, 405 P.2d 837, 241 Or. 450. 
Miranda does not prohibit all inquiry without 
warning 

Idaho—State v. Rassmussen, 449 P.2d 837, 92 Idaho 
731. 

Md.—Gaudio v. State, 230 A.2d 700, 1 Md.App. 455- 
Hall v. State, 251 A2d 219, 6 Md.App. 356. 
S.D.—Utsler v. Sute, 171 N.W.2d 739, 84 S.D. 360. 
Wash—Sute v. Werry, 494 P.2d 1002, 6 Wash.App. 
540. 

Miranda not applicable private interrogation 

U.S—US. V. Parr-Pla, GA.Nev., 549 F.2d 660, cert. 

den. 97 S.Q. 2935, 431 U.S. 972, 53 L.Ed.2d 1069. 
Ind.—West v. Sute, 383 N.E2d 398, 178 Ind.App. 522. 
Miss.—Mansell v. Sute, 403 $o.2d 871. 

Uncounseled statement as to another crime 

US.—U.S. v, Moschiano, C.AI1L, 695 F.2d 236, cert. 

den. 104 S.D. 110, 464 U.S. 831, 78 LEd.2d 111. 
81.361. U.S.—US. v. Berard, D.C.Mass., 281 F.Supp. 

328—Griffith v. Jones, D.C.Ga., 283 F.Supp. 794. 
Ala.—Elrod v. Sute, 202 So.2d 539, 281 Ala. 331. 
Alaska—Hammonds v. Sute, 442 P.2d 39—Soolook v. 
State, 447 P J2d 55, cert. den. 90 S.Q. 107, 396 U.S. 
850, 24 L.Ed.2d 99. 

Ark.—Addington v. Sute, App., 616 S.W.2d 742, 2 
Ark.App. 7. 

Cal.—People v. Ellingsen, 65 Cal.Rptr. 744, 258 C.A.2d 
535—People v. Ceccone, 67 CaLRptr. 499, 260 
C.A.2d 886—People v. Stewart, 73 Cal.Rptr. 484, 
267 C.A.2d 366. 

Conn.—Sute v. Darwin, Super., 290 A.2d 593, 29 
Cosn.Sup. 423. 

Del.—SUte v. Rooks, 401 A.2d 943, app. after remand 
411 A.2d 316. 

D.C.—Bosley v. U.S., C.A., 426 F.2d 1257, 138 U.S. 
App.D.C. 263—U.S. v. McNeil, C.A., 433 F.2d 
1109, 140 U.S.App.D.C. 3. 

Fla.—Craig v Sute, App., 216 So.2d 19, decision 
quashed, Sup., 237 So.2d 737—James v. State, 
App., 223 So.2d 51 

Ga.—Doucet v. Sute, 266 S.E2d 554, 153 Ga.App. 775. 
III.—People v. Morgan, 370 N.E2d 1063, 13 IIl.Dec. 36, 
69 I11.2d 200. 

People v. Starling, 381 N.E2d 817, 21 IlLDec. 
490, 64 Ill.App.3d 671. 

Ind.—Grey v. Sute, 404 N.E2d 1348, 273 Ind. 439. 
Iowa—Sute v. Cobum, 315 N.W.2d 742. 

Kan.—State v. Baker, 580 P.2d 90, 2 Kan.App.2d 395. 
La.—Sute v. Tucker, 332 So.2d 797. 
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Me—State v. Gordon, 387 A.2d 611—State v. Linscott 
416 A.2d 255. 

Md.—Brown v. SUte, 239 A.2d 761, 3 Md.App 313_ 

Robinson v. Sute, 240 A.2d 638, 3 Md.App. 666— 
Hale v. State, 247 A.2d 409, 5 Md.App. 326—Spell 
v. Sute, 253 A.2d 919, 7 Md.App. 121. 

Mass.—Com. v. Burke, 383 N.E.2d 76, 6 Mass.App. 
697. 

Mich.—People v. Lauderdale, 169 N.W.2d 171, 17 
Mich.App. 191—People v. McClendon, 210 
N.W.2d 778, 48 Mich.App. 552. 

Mo.—SUte v. Ray, 480 S.W.2d 874. 

Neb.—State v. Woods, 156 N.W.2d 786, 182 Neb. 668. 

N.J.—State v. Travis, 231 A.2d 205, 49 NJ. 428—Sute 
v. Davis, 337 A.2d 33, 67 N.J. 221 

N.Y.—People v. Q., 289 N.Y.S.2d 241, 29 A.D.2d 1053. 

People v. Tarsia, 405 N.E2d 188, 50 N.Y.2d 1, 
427 N.Y.S.2d 944. 

Ohio—Sute v. Gresham, 227 N.E.2d 248, 10 Ohio 
App.2d 199. 

Okl.—Hardin v. Sute, Cr., 649 P.2d 799. 

Or.—Sute v. Ruiz, 444 P.2d 32, 251 Or. 193. 

Pa.—Com. v. Learning, 247 A.2d 590, 432 Pa. 326. 

Com. v. Swingler, 38 D. & C.2d 350. 

EL—Sute v. Lachapelle, 308 A.2d 467, 112 R.I. 105. 

S.C.—Sute v. Neeley, 244 S.E2d 522, 271 S.C. 33. 

S.D.—Sute v, Connors, 149 N,W.2d 65, 82 S.D. 489. 

Va.—Johnson v. Com., 255 S.R2d 525, 220 Va. 146, 
app. after remand 273 S.E2d 784, 221 Va. 736, 
cert. den. 102 S.Q. 421 454 U.S. 920, 70 LEd.2d 
231. 

Wash.—State v. Hawkins, 425 P.2d 390, 70 Wash.2d 
697, cert. den. 88 S.Q. 840, 390 U.S. 912, 19 
L.Ed.2d 883. 

W.Va.—Sute v. Bradley, 255 S.E.2d 356, 163 W.Va. 
148. 

Statement held admissible in absence of affirm-- 
atlve showing of lack of warning 

Neb.—Sute v. Homan, 141 N.W.2d 30, 180 Neb. 7. 

Burden held not sustained 

U.S.—Moll v. U.S., C.A.FU., 413 F.2d 1233. 

Fisher v. Scafeti, D.GMass., 314 F.Supp. 929, 
affd., C.A, *39 F.2d 307, cert den. 91 S.Q. 2256, 
403 U.S. 939, 29 L.Ed.2d 719. 

Cal.—People v. Talley, 56 Cal.Rptr. 491 423 P.2d 564, 
65 G2d 830—People v. Davis, 57 CaLRptr. 130, 
424 P.2d 682, 66 G2d 175—People v. Kelley, 57 
Cal.Rptr. 363, 424 P.2d 947, 66 C.2d 232. 

Ga.—Smith v. Sute, 208 S.R2d 351, 132 Ga.App. 491. 

Iowa—Sute v. Hilpipre, 242 N.W.2d 306. 

Mich.—People v. McGillen, 220 N.W.2d 677, 392 Mich. 
251. 

People v. Baker, 172 N.W.2d 892, 19 Mich.App. 
480. 

Miss.—Williams v. Sute, 220 So.2d 325. 

Mo.—SUte v. Sager, App,, 600 S.W.2d 541, cert. den. 
101 S.Ct. 1348, 450 U.S. 910, 67 L.Ed.2d 334. 

Mont.—SUte v. Zachmeier, 441 P.2d 737, 151 Mont. 
256, app. after remand 453 P.2d 783, 153 Mont. 64. 

NJ.—Sute v. FussdL 415 A.2d 351, 174 NJ.Super. 14. 

Or.—Sute v. Davidson, 451 P.2d 481, 252 Or. 617. 

EL—Sute v. Gendreau, 259 A.2d 855, 106 EI. 332. 

W.Va.—Sute v. Sowards, 280 S.R2d 721. 

Giving of warnings shown 

U.S.—U.S. v. Cavallino, C.A.Fla., 498 F.2d 1200. 

Ala.—Davidson v. Sute, Cr., 252 So.2d 108, 47 Ala. 
App. 182—McBride v. Sute, a., 288 So.2d 180, 51 
Ala.App. 642. 

Ariz.—Sute v. Chambers, 428 P.2d 91, 102 Ariz. 234— 
Sute v. Mileham, 477 P.2d 526, 106 Ariz. 436. 

Ark.—Homer v. Sute, 501 S.W.2d 217, 255 Ark. 426. 

Cal.—People v. Ross, 74 CaLRptr. 99, 268 C.A.2d 
525—People v. Cooper, 88 CaLRptr. 919, 10 
C.A.3d 96. 

Colo.—People v. Potter, 491 P.2d 974, 176 Colo. 510. 

Conn.—State v. Grimes, 228 A.2d 141, 154 Conn. 314. 

D.C.—Mitchell v. U.S., GA., 434 F.2d 483, 140 U.S. 
App.D.C. 209, cert. den. 91 S.Ct. 109, 400 U.S. 
867, 27 L.Ed.2d 106. 
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Fla.—Clark v. State, App., 207 So.2d 481—Wingard v. 
State, App., 208 SoJd 263—Ray v. State, App., 
219 So.2d 64. 

Ga.—Gunter v. State, 154 S.R2d 608, 223 Ga. 290- 
Morris v. State, 184 S.R2d 82, 228 Ga. 39, app. 
dism. cert. den. 92 S.CL 1511, 405 U.S. 1050, 31 
LEd.2d 786. 

Idaho—State v. Martinez, 439 P.2d 691, 92 Idaho 183, 
cert. den. 89 S.Ct. 317, 393 U.S. 945, 21 L.EdJd 
283-State v. Ross, 449 P.2d 369, 92 Idaho 709. 
Ill—People v. Ackerson, 224 N.E2d 849, 37 Itl.2d 117. 
People v. Jackson, 264 N.R2d 462, 130 Ill. 
App.2d 170-People v. Lamb, 316 N.E.2d 42, 21 
IH.App.3d 827, affd. 336 N.R2d 753, 61 IU.2d 383. 
Ind.—Corbin v. State, 234 N.R2d 261, 250 Ind. 147, 
reh. den. 237 N.R2d 376, 250 Ind. 147—Bridges v. 
State, 263 N.R2d 368, 255 Ind. 201. 

Iowa-State v. Sefcheck, 157 N.W.2d 128 261 Iowa 
1159—State v. Hyde, 158 N.W.2d 134, 261 Iowa 
1377. 

La.—State v. Roach, 236 So.2d 782, 256 La. 408-State 
v. Rogers, 236 So.2d 795, 256 La. 447. 

Me.—State v. Warner, 237 A.2d 150-State v. Femald, 
248 A.2d 754. 

Mass.—Com. v. Grant, 226 N.R2d 197, 252 Mass. 
434—Com. v. Fisher, 238 N.R2d 525, 354 Mass. 
549—Com. v. Scott, 245 N.R2d 415, 355 Mass. 
471. 

Mich.—People v. Johnson, 189 N.W.2d 509, 33 Mich. 
App. 160. 

Minn.—State v. DeSchoatz, 157 N.W.2d 517, 280 Minn. 

3. 

Miss.—Weathers v. State, 237 So.2d 441. 

Mo.—State v. Aston, 412 S.W.2d 175—State v. Hyster, 
504 S.W.2d 90. 

State v. McLallen, App., 522 S.W 2d 1. 

Mich.—People v. Walker, 165 N.W.2d 314, 14 Mich. 
App. 287. 

Mont.—State v. Hill, 550 P.2d 390, 170 Mont. 71. 
Nev.—Anderson v. State, 477 P.2d 595, 86 Nev. 829. 
NJ.—State v. Seefddt, 242 A.2d 322, 51 NJ. 472- 
State v, Magee, 245 A.2d 339, 52 NJ. 352, cert, 
den. 89 S.Ct 891, 393 U.S. 1097, 21 LEd.2d 789. 
N.M.—State v. Harrison, App., 471 P.2d 193, 81 N.M. 

623, cert. den. 472 P.2d 382, 81 N.M. 668. 

N.Y.—People v. Goldwitzer, 277 N.Y.S.2d 209, 52 
Misc.2d 925. 

N.C—State v. Lentz, 153 S.E.2d 864, 270 N.C. 122, 
cert. den. 88 S.Ct. 133, 389 U.S. 866, 19 L.Ed.2d 
139-State v. Bishop, 158 S.R2d 511, 272 N.C 
283. 

N.C.—State v. Wright, 161 S.R2d 581, 274 N.C. 84, 
app. after remand 166 S.R2d 681, 275 N.C 242, 
cert. den. 90 S.CL 275, 396 U.S. 934, 24 L.Ed.2d 
232. 

Ohio—State v. Ramsey, 224 N.E2d 914, 9 Ohio App.2d 
345. 

Or.—State v. Stevenson, 439 P.2d 630, 249 Or. 488- 
State v. Karcher, 451 P.2d 110. 

Pa.—Com. v. Ezell, 269 A2d 462,440 Pa. 92—Com. v. 

Roach, 282 A.2d 382, 444 Pa. 368. 

S.C—State v. Coffins, 225 SJE2d 189, 266 S.C. 566. 
Tenn.—Lloyd v. State, 440 S.W.2d 797. 

Tex.—Mitchell v. State, Cr., 503 S.W.2d 562. 

Va.—Mathews v. Com., 153 S.E M 238, 207 Va. 915- 
Williams v. Peyton, 160 S.EJd 581, 208 Va. 696. 
Wash.—State v. Chakos, 443 F.2d 815, 74 Wash.2d 154, 
cert den. 89 S.Ct. 855, 393 U.S. 1090, 21 LEd.2d 
783, 23 LEd.2d 234. 

Wis.—State v. Herrington, 165 N.W.2d 120, 41 Wis.2d 
757—State v. Bergenthal 178 N.W.2d 16, 47 
Wis.2d 668, cert. den. 91 S.CL 1657, 402 US. 972, 
29 L.Ed.2d 136. 

Waiver established 

Ark.—Holloway v. State, 539 S.W.2d 435, 260 Ark.« 
25a revd. on oth. grds. 98 S.Ct. tl73, 435 U.S. 
475, 55 LEdJd 426. 

Cal—People v. Warrick, 57 CalRptr. 121, 249 C.A.2d 
1—People v. Midkiff, 68 CalRptr. 866, 262 CA.2d 
73Ar 

People v, Escobedo, 58 CalRptr. 426, 250 
CA.2d 417. 


Fla—Posted v. State, App., 383 So.2d 1159. 

Md.—Green well v. State, 363 A.2d 555, 32 Md.App. 
579. 

Mich.—People v. Townsend, 169 N.W,2d 357, 17 Mich, 
App. 267 

Mo.—State v. Duncan, App., 540 S.W.2d 130. 

NJ,-State v Seefeldt, 242 A.2d 322, 51 NJ. 472. 
N.C.—State v. Wnght, 161 S.R2d 581, 274 N.C 84, 
app. after remand 166 S,R2d 681, 275 N.C 242, 
ctrt. den. 90 S.Ct. 275, 396 US. 934, 24 LEd.2d 

232. 

Wash.—State v Collins, 446 P.2d 325, 74 Wash.2d 
729-State v. Blancbey, 454 P,2d 841, 75 Wash.2d 
926, cert. den. 90 S.Ct. 694, 396 U.S. 1045, 24 
L.Ed.2d 688—State v. Chapman, 526 P.2d 64, 84 
Wa$h.2d 373. 

Or.—State v. Lowry, 423 P.2d 172, 245 Or. 565. 

Prior voir dire examination 

Cal.—People v. Thomas, 56 CalRptr. 305, 423 P.2d 

233, 65 C.2d 698, cert. den. 88 S.Ct, 140, 389 U.S. 
868, 19 LEd.2d 143. 

N.C.—State v. Poflock, 206 S.R2d 382, 22 N.C.App. 
214. 

Burden on defendant under Escobedo rule 

U.S.-U.S. v. Springer, C.A.IH, 460 F.2d 1344, cert 
den. 93 S.Ct. 205, 409 U.S. 873, 34 LEd.2d 125. 
N.M.—State v. Beachum, 432 P 2d 101, 78 N.M. 390, 
cert. den. 88 S.Ct. 2068, 2069, 392 U.S. 911, 20 
LEd.2d 1369. 

Testimony to show warnings given 
US.—US. V. Schennault, CA.Ill, 429 F.2d 852. 

U.S. ex rel. Pendergrass v. Anderson, D.C.Del., 
304 F.Supp. 577. 

Ky.—Peace v. Corn., 489 S.W.2d 519. 

Record of warning 

U.S.—U.S. V. Brown, C.A.Or., 575 F.2d 746. 

Fla.—State v. Graham, App., 240 So.2d 486. 

Burden held sustained 

Conn.—State v. Frazier, 440 A.2d 916, 185 Conn. 211, 
cert. den. 102 S.Ct. 3496, 458 U.S. 1112, 73 
LEd.2d 1375. 

D.C.—U.S. v. Frazier, C.A., 476 F.2d 891, 155 U.S. 
App.D.C. 135. 

Idaho—State v. Shannon, 507 P.2d 808, 95 Idaho 299. 
Mo.—State v. Whitley, App., 512 S.W.2d 840. 

S.C.—State v. Goolsby. 268 S.E2d 31, 275 S.C lia 
cert den. 101 S.CL 616, 449 U.S. 1037, 66 LEd,2d 
500. 

Signature of 'defendant as evidence of rights 
given and waiver 

N.Y.—People v. Wemstock, 363 N,Y.S.2d 878, 80 
Misc.2d 510. 

Incumbent on defendant 

U.S.—U.S. v. Bettenhausen, CA.Kan., 499 F.2d 1223. 
Waiver by mental patient 
N.Y.—People v. Love, 443 N.R2d 486, 57 N.Y.2d 998, 
457 N.Y.S,2d 998. 

8l.36j. U.S.-US. v. Amon, GACola, 669 F.2d 
1351, cert den. 103 S.Ct 57, 459 U.S. 825, 74 
LEd.2d 61—U.S. v. Leach, CA.Okl., 749 F.2d 
592. 

U.S. v. White, D.GPa., 293 FSupp. 692-US. v. 
Pellegrini, D.C.N.Y., 309 F.Supp. 250—Echols v. 
Caldwell, D.C.Ga., 334 F.Supp. 1356. 

Ala.—Ward v. State, 206 So.2d 897, 44 AlaApp. 229, 
cert. den. 206 So.2d 922, 281 Ala. 650. 

Burrell v. State, Cr., 235 So.2d 913, 45 AlaApp. 
664. 

Alaska—Beckley v. State, 443 P.2d 51. 

Ariz.—State v. Thomas, 454 P.2d 153, 104 Ariz. 408- 
State v. Propp, 455 P.2d 263, 104 Ariz. 466. 

State v. Waggoner, App., 679 P.2d 89, 139 Ariz. 
443. 

Ark.—Stout v. State, 426 S.W.2d 800, 244 Ark. 676- 
Edwards v. State, 429 S.W.2d 92, 244 Ark. 1145- 
Steel v. State, 436 S.WJd 800. 

Cal.—People v. Disbrow, 127 CalRptr. 36a 545 P.2d 
272, 16 C.3d 101, 

In re Rinegotd, 92 CalRptr. 18, 13 CA.3d 723. 
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Colo.—Walker v. People, 489 P.2d 584,175 Colo. 173— 
People v, Sptnuzzi, 520 P.2d 1043,184 Cdo, 412- 
People v. Mullins, 532 P.2d 733, 188 Cbk>. 23. 
Conn.—State v. Lief. Cir.AD., 234 A.2d 124, 4 Conn. 
Cir. 440-State v. Boyd, Cir.A.D„ 260 A2d 618, 5 
Conn.Gr. 648-State v. Beck, Cir.AD., 268 A.2d 
416, 6 Conn.Gr. 130. 

Del.—Steigier v. Superior Court In and For New Castle 
County, 252 A.2d 300, cert. den. 90 S.Ct. 16a 396 
US, 88a 24 LEd.2d 139— Laury v. State, 260 
A2d 907. 

State v. Bowen, Super., 336 A2d 228, affd. 346 
A.2d 172. 

D.C-U.S. v. Beckwith, C.A., 510 F.2d 741, 166 U.S. 
App.D.C. 361, cert. gr. 95 $.a 2627, 422 U.S. 
1006, 45 L.EdL2d 668, affil 96 S.Ct. 1612,425 U.S. 
341, 48 L.Ed.2d l. 

U.S. v. Delamarra, D.C, 275 FSupp, 1. 

Green v. U.S., App., 234 A.2d 177. 

Fla.—Clark v. State, App., 207 So.2d 481—Brown v. 
State, App., 222 So.2d 793—Melero v. State, App., 
306 So.2d 603. 

Ga.—Carnes v. State, 154S.E2d 781,115 GaApp. 387, 
88 S.CL 287, 389 U.S. 928, 19 LEd-2d 279. 
Hawaii-State v. Patterson, 581 P,2d 752, 59 Haw. 357. 
Idaho—State v. Carpenter, 435 P.2d 789, 92 Idaho 
12—State v. Martinez, 439 P.2d 691, 92 Idaho 183, 
cert den. 89 S.Ct. 317, 393 U.S. 945, 21 LEd.2d 
283—State v. McClellan, 532 P.2d 574, 96 Idaho 
569. 

Ill—People v. Lowe, 258 N.E2d 370, 122 III.App.2d 
197. 

Ind.—Stallings v. State, 264 N.R2d 618, 255 Ind. 365, 
cert. den. 91 S.G, 2183, 402 U.S. 997, 29 L.Ed.2d 
163—Raines v. Stare, 269 N.R2d 378. 256 Ind, 
404—People v. Jones, 277 N.E.2d 144, 2 Ifl.App.3d 
575—People v. McCoy, 279 N.E2d 417, 3 III 
App. 3d 642—People v. Sanders, 282 N.E2d 742, 5 
Ill.App.3d 89. 

Iowa—State v. Brown, 155 N.W.2d 416, 261 Iowa 
656—State v. Davis, 157 N.W.2d 907, 261 Iowa 
1351. 

Kan.— State v. Bosdus, 481 P.2d 1006, 206 Kan. 766- 
State v. Carson, 533 P.2d 1342, 216 Kan. 711. 
La.—State v. Vernon, 208 So.2d 690, 251 La. 1099. 
Me.—State v. Peterson, 268 A.2d 482. 

Md.—Westfall v. State, 221 A2d 646, 243 Md. 413. 

Duckett v. State, 240 A.2d 332, 3 McLApp. 563. 
Mass.—Cora. v. Glavin, 235 N.E2d 547, 354 Mass. 
69—Com. v. Wallace, 248 N.E2d 246, 356 Mass. 
91 

Com. v. Walker, 456 N.E2d.lI54,17 Mass.App. 
182, review den. 459 N.R2d 825, 391 Mass. 1102. 
Mich.—People v. Coppemol, 229 N.W.2d 913, 59 Mich. 
App. 745. 

Minn.—State ex id. Ogg v. Tthash, 140 N,W.2d 692, 

273 Minn. 187—State v. Madson, 142 N.W.2d 724, 

274 Minn. 145. 

Miss.—Boyles v. State, 223 So.2d 651, cert. dm. 90 
S.CL 558, 396 U.S. 1005, 24 LEd.2d 497. 
Ma-State v. Neal 476 S.W.2d 547. 

State v. Wiatjen, App., 522 S.W.2d 628. 

Mont—State ex rri. Berger v. District Court of Thir¬ 
teenth Judicial Dist In and For Big Ham County, 
432 P.2d 93, 150 Moat 128. 

Neb.—State v. Smith. 152 N.WJd 16, 181 Neb, 846— 
State v. Carr, 154 N.W.2d 526, 182 Nev. 308- 
State v. Caha, 165 N.W.2d 362, 184 Neb. TO, cert, 
den. 90 S.Ct. 949, 397 U.S. 939, 25 LEd.2d 119. 
Nev.—State v. Billings, 436 P.2d 212, 84 Nev. 55— 
Schnepp v. State, 437 P.2d 84, 84 Nev. 120-Burns 
v. State, 495 P.2d 602, 88 Nev. 215. 

N.H.—State v. Tasman, 331 A,2d 354, 114 N.H. 794 
cert. den. 96 S.a 101, 423 US. 854, 46 LEd.2d 
79. 

NJ.—State v. Billingsley, 216 A.2d 217, 46 NJ. 219- 
State v. Rudd, 230 A.2d 129, 49 NJ. 310-Staee v. 
Gasser, 236 A2d 377, 50 NJ. 438, oert dm. 88 
S.a 1434, 390 US. 1035, 20 LEd.2d 295. 

State v. Boscia, 226 A.2d 643. 93 NJ Super. 
586-State v. Williams, 235 A.2d 684, 97 NJ.Su- 
per. 573. affd. 255 A.2d 817, 106 NJSuper. 371, 
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cert. den. 90 S.Ct. 1510, 397 U.S. 1069, 25 L.Ed 2d 
691. 

N.M.—State v. Webb, App, 469 P.2d 153, 81 N.M. 
508. 

N.Y.—People v. P., 233 N.E.2d 255, 21 N.Y.2d 1, 286 
N.Y.S.2d 225—People v. Torres, 233 N.R2d 282, 
21 N.Y.2d 49, 286 N.Y.S 2d 264. 

People v. Brosnan, 299 N.Y.S.2d 263, 31 A.D.2d 
975, affd. 298 N.R2d 78, 32 N.Y S.2d 254, 344 
N.Y5.2d 900—People v. Brown, 305 N.Y.S.2d 515, 
33 A.D.2d 735—People v. Caprio, 364 N.Y.S.2d 
588, 47 A.D.2d 1—People v. Torres, 468 N.Y.S.2d 
546, 97 A.D.2d 802. 

N.C.—State v. Meadows, 158 S.E.2d 638, 272 N.C. 
327—State v. Jackson, 187 S.E2d 27, 280 N.C. 
563. 

N.D.—State v. Iverson, 187 N.W.2d 1. Cert. den. 92 
S.Ct. 322, 404 U.S. 956, 30 L.Ed.2d 273-State v 
Fields, 294 N.W.2d 404. 

Ohio—State v. Hymore, 224 N.E.2d 126, 9 Ohio St.2d 
122, cert. den. 88 S.Ct 1409, 390 U.S. 1024, 20 
L.Ed.2d 281. 

Old.—Tolley v. Page, Cr., 436 P.2d 242—Andrews v. 
State, Cr., 455 P.2d 741. 

Or.—State v. Crawley, 410 P.2d 1012, 242 Or. 601- 
State v. Taylor, 437 P.2d 853, 249 Or. 268—State 
v. Joseph, 451 P.2d 468, 252 Or. 610. 

Pa.—Com. v. Jefferson, 226 A.2d 765, 423 Pa. 541— 
Com. v. Patrick, 227 A.2d 849, 424 Pa. 380—Com. 
' v. Brittain, 317 A.2d 219, 455 Pa. 562—Com. v. 
Ziegler, 470 A.2d 56, 503 Pa. 555. 

R. I.—State v. Gelinas, 417 A.2d 1381. 

S. C.—State v. Mikell, 185 S.E.2d 814, 257 S.C. 315. 
S.D.—State v. Graves, 163 N.W.2d 542, 83 S.D. 600. 
Tenn.—Tate v. State, 413 S.W.2d 366, 219 Tenn. 698. 

Brewer v. State, 470 S.W.2d 47, 4 Tenn.Cr.App. 
265—Gordon v State, Cr., 478 S.W.2d 911. 

Tex.—Newhouse v. State, Cr., 420 S.W.2d 729. 
Utah-State v. Largo, 473 P.2d 895, 24 Utah2d 430. 
Vt.—State v. Meumer, 224 A.2d 922, 126 Vt. 176. 
Va.—Shumate v. Com., 153 S.E2d 243, 207 Va. 877. 
Wash.—State v. Alvis, 425 924,70 Wash.2d 969— 

SUte v. Huston, 428 P.2d 547, 71 Wash.2d 226. 
W.Va.—State v. Vance, 250 S.E2d 146, 162 W.Va. 467. 
Wis.—Edwards v. State, 156 N.W.2d 397, 38 Wis.2d 
332—Rowers v. State, 168 N.W.2d 843, 43 Wis.2d 
352. 

Wyo.—Fresquez v. State, 492 P.2d 197. 

Going voluntarily to police to make statement 
U.S.—Bowman v. Peyton, D.GVa., 287 F.Supp. 863. 
Alaska—Balthazor v. State, App., 653 P.2d 661 
Cal.—People v. Smith, 74 Cal-Rptr. 379, 268 C.A.2d 
754—People v. Connor, 75 Cal.Rptr. 905, 270 
GA.2d 630. 

I1L—People v. Burris, 273 N.E2d 605, 49 IH2d 98. 
Iowa—State v. Rank, 214 N.W.2d 136. 

Md.—Brown v. State, 242 A.2d 570, 4 Md.App. 261. 
Mass.—Com. v. Fisher, 238 N.E2d 525, 354 Mass. 549. 
Minn.—SUte v. Carlson, 192 N.W.2d 820, 292 Minn. 
38. 

Pa.—Com. v. Yount, 314 A.2d 241 455 Pa. 303. 
Proteatatfona of innocence 
Cal—People v. Katz, 44 CalRptr. 354, 234 CA.2d 
413. 

Understanding of constitutional rights 

U.S—U.S. V. Cameglia, GA.N.Y., 468 F.2d 1084, cert. 

den. 93 SCL 1391, 410 U.S. 945, 35 L.Ed.2d 611. 
Idaho—State v. Ortega, 506 P.2d 466, 95 Idaho 239. 
Ill.—People v. Baker, 292 N.Eld 760,9 IlLApp.3d 654. 
Kan.—State v. Stubbs, 407 P.2d 215, 195 Kan. 396. 
Ofaio-Sute v. Jones, 306 N.E2d 409,37 Ohio St.2d 21. 
AdmUrioni daring commission of offense 
Cal—People v. Stenchever, 57 Cal.Rptr. 14,249 C.A.2d 
74-People v. Putty, 39 Cal.Rptr. 881, 251 C.A.2d 
991. 

Iowa—State v. Yoongbear, 229 N.W.2d 728, cert. den. 
96 S.CL 455, 423 US. 1018, 46 L.Ed.2d 390. 
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Failure to warn as factor in determining volun¬ 
tariness 

U.S.—U.S. ex rel. Ward v. Mancusi, C.A.N.Y, 414 
F,2d 87. 

U.S. ex rel. McKnight v. Rundle, D.C.Pa., 301 
F.Supp. 238. 

Or.—Dorsciak v. Gladden, 425 P 2d 177, 246 Or. 233. 
Plea of guilty 

U S.-Smith v. Wilson, C.A Cal., 373 F.2d 501. 

Prior to Miranda decision 
U.S.—Conley v. Beto, D.C.Tex., 328 F.Supp. 49, C.A., 
affd. 460 F.2d 210. 

Ill.—People v. Canada, 225 N.E.2d 639, 81 II!.App.2d 

220 . 

Iowa—State v. Rye, 148 N.W.2d 632, 260 Iowa 146. 
N.Y.—People v. Burwell, 276 N.Y.S.2d 25, 51 Misc.2d 
269, affd. m part, revd. in part on oth. grds. 292 
N.Y.S.2d 965, 30 A.D.2d 842, mod. in part on oth. 
grds., revd. in part on oth. grds. 258 N.E2d 714, 
26 N.Y.2d 331, 310 N.Y.S.2d 308. 

Pa-Com. v. Pickett, 321 A 2d 877, 456 Pa. 442. 
Wis.—Simpson v. State, 145 N.W.2d 206, 32 Wis.2d 
195, cert. den. 87 S.Q. 1046, 386 ,U.S. 965, 18 
L.Ed.2d 116. 

Voluntary spontaneous statements 

U.S.—U.S V. Gocke, C.A.Ark., 507 F.2d 820, cert. den. 

95 SCt 1407, 420 U.S. 979, 43 L.Ed.2d 660. 
Application of Guyette, D.C.Nev., 338 FSupp. 

1069 

Ala.—Allred v. State, Cr., 313 So.2d 195, 55 Ala.App. 
74, writ den. 313 So.2d 203, cert. den. 96 S.Q. 113, 
423 U.S. 859, 46 L.Ed.2d 86. 

Ariz.—State v. Franklin 452 P.2d 498, 104 Ariz. 324— 
SUte v. Mathis, 517 P.2d 1250, 110 Ariz. 254. 
Ark.—Crawford v. State, 492 S.W.2d 900, 254 Ark. 
253. 

Cal.—People v Neustice, 100 Cal.Rptr. 783, 24 CA.3d 
178. 

Colo.—Lewis v. People, 483 P.2d 949, 174 Colo. 334— 
Diggs v. People, 492 P.2d 840, 177 Colo. 60. 
Fla.—Stevens v. State, App., 251 So.2d 565. 

Ga.—Ladd v. State, 184 S.E2d 158, 228 Ga. 113. 
N.H.—State v. Collins, 298 A.2d 742, 112 N.H. 449, 
cert. den. 94 S.Ct. 1575, 415 U.S. 982, 39 L.Ed.2d 
880. 

III.—People v. Dudley, 263 N.E.2d I, 46 IlL2d 305, cert, 
deii. 91 S.Ct. 1386, 402 U.S. 910, 28 L.Ed.2d 651. 

People v. Chamberlain, 282 N.E2d 784, 5 Ill. 
App.3d 235, 

Ind.—New v. State, 259 N.E2d 696, 254 Ind. 307. 
Iowa—SUte v. Youngbear, 229 N.W.2d 728, cert den. 

96 S.Q. 455, 423 U.S. 1018, 46 L.Ed.2d 390. 
Kan,—State v. Law, 452 P.2d 862, 203 Kan. 89-State 

v. Nirschl, 490 P.2d 917, 208 Kan. 111. 

Ky.—Thompson v. Com., 477 S.W.2d 802. 

La.—State v. Thomas, 310 So.2d 517. 

Me.—SUte v. Grant, 284 A,2d 674—State v. Chaplin, 
286 A.2d 325, app. after remand 308 A.2d 873. 
Md.—Fellows v. State, 283 A.2d 1, 13 Md.App. 206- 
Graybeal v. State, 284 A.2d 37, 13 Md.App. 557— 
Montgomery v. State, 288 A.2d 628, 15 Md.App. 7. 
Mass.—Com. v. Frongillo, 268 N.E2d 341, 359 Mass. 
132. 

Com. v. Swenor, 323 N.E2d 742, 3 Mass.App. 
65. 

Mich.—People v. McKee, 184 N.W.2d 750, 28 Mich. 
App. 610—People v. Moore, 214 N.W.2d 548, 51 
Mich.App. 48. 

Minn.—Jankord v. State, 186 N.W.2d 530, 290 Minn. 
168, cert. den. 92 S.Q. 292, 404 U.S. 942, 30 
L.Ed.2d 257. 

Miss.—Pitts v. State, 257 So.2d 521—McCraw v. State, 
260 So.2d 457. 

Mo.—State v. Turley, 452 S.W.2d 65—SUte v. Gin¬ 
ning*, 466 S.W.2d 675. 

State v. Morris, App., 522 S.W.2d 93. 

Mont.—State ex rel. Kotwicki v. District Court of First 
Judicial Dist, 532 P.2d 694, 166 Mont. 335. 
Nev.—Bums v. State, 495 P.2d 602, 88 Nev. 215. 
N.Y.—People v. Kaye, 250 N.E2d 329, 25 N.Y2d 139, 
303 N.Y.S.2d 41. 


People v. Bell, 302 N.Y.S.2d 946, 32 A.D.2d 
781—People v. Fenuta, 332 N.Y.S.2d 92,' 39 
A.D.2d 674—People v. Sawyer, 4 Dept, 486 N.Y. 
S.2d 110, 107 A.D.2d 1045. 

N.C.—Watts v. State, Cr., 487 P.2d 981—Hart v. Sute, 
Cr., 488 P.2d 1335. 

Sute v. Sorrell, 215 S.E2d 811, 26 N.GApp. 
325, app. dism., cert. den. 217 S.E2d 676, 288 N.C. 
251. 

Ohio—Sute v. Findley, 317 N.E2d 219, 39 Ohio 
App.2d 166. 

Pa.—Com. v. Brown, 265 A.2d 101, 438 Pa. 52. 

Com. v. Richard, 336 A.2d 423, 233 Pa.Super. 
254, cert. den. 96 SQ. 452, two cases, 423 U.S. 
1017, 46 LEd.2d 389. 

R.I.—Sute v. Knott, 302 A.2d 64, 111 R.I. 241. 
Tenn.—Campbell v. Sute, 469 S.W.2d 506, 4 Tenn.Cr. 
App. 100—Dezame v. Sute, 470 S.W.2d 25, 4 
Tenn.Cr.App. 209. 

Tex.—Casas v. Sute, Cr., 462 S.W.2d 581, cert den. 92 
S.Ct. 135, 404 U.S. 841, 30 L.Ed.2d 75—Lucas v. 
Sute, Cr., 463 S.W.2d 200—Walker v. Sute, Cr„ 
470 S.W.2d 669—Larocca v. Sute, Cr., 479 S.W.2d 
669. 

Wash.—State v. Lister, 469 P.2d 597, 2 Wash.App. 
737—Sute v. Galen, 487 P.2d 273, 5 Wash.App. 
353—State v. TolUver, 494 P.2d 514, 6 Wash.App. 
531. 

Wis.—Sute v. Chabonian, 185 N.W.2d 289, 50 Wis.2d 
574—McClellan v. Sute, 193 N.W.2d 711, 55 
Wis.2d 724. 

Rule inapplicable 

U.S.—Farley v. U.S., C.A.FU., 381 F.2d 357, cert. den. 

86 S.Ct. 303, 389 U.S. 942, 19 L.Ed2d 295. 

N.J.—Sute v. Davis, 337 A.2d 33, 67 NJ. 222. 

Going voluntarily to nongovernmental security 
officer 

La.—State v. Himel, 257 So.2d 670, 260 La. 949. 

Miranda warnings not required in noncustodial 
situations 

U.S.-U.S. V. Pohlman, C.A.N.D., 510 F.2d 414. 
Ala.—Wright v. Sute, Cr., 312 So.2d 417, 54 Ala.App. 

725, cert. den. 312 So.2d 421, 294 Ala. 99. 

Cal.—In re Richard T., 144 CalRptr. 856, 79 C.A.3d 
382. 

Ill.—People v. Pifllum, 309 N.E2d 565, 57 IlL2d 15. 
Ind.—Cooper v. Sute, 284 N.E2d 799, 259 Ind. 107. 
Kan.—Sute v. Sparks, 535 P.2d 901, 217 Kan. 204. 
N.C.—Sute v. Sykes, 203 S.E2d 849, 285 N.C. 202. 
Sute v. Olsen, 213 S.E2d 372, 25 N.GApp. 451, 
cert. den. 215 S.E2d 628, 287 N.G 468. 

Okl.—Moore v. Sute, Cr., 533 P.2d 997. 

Or.—State v. Harris, 534 P.2d 202, 21 Or.App. 174. 
Tenn.—Suggars v. Sute, Cr., 520 S.W.2d 364. 

Tax audits or investigations 

U.S.-U.S. V. Bettenhausen, GA.Kan., 499 F.2d 1223. 

U.S. v. Potter, D.GNev., 385 F.Supp. 681, 
D.C.-U.S. v. Sump, C.A., 458 F.2d 759, 147 U.SApp. 
D.C. 340, oert. den. 92 S.Q. 2424,406 U.S. 975, 32 
L.Ed.2d 675, cert. den. 93 S.Q. 104, two cases, 409 
U.S. 842, 34 L.Ed.2d 81, reh. den. 93 S.Ct. 188,409 
U.S. 900, 34 LEd.2d 160. 

However, the rule has been an¬ 
nounced that the prosecution may not 
use exculpatory or inculpatory state¬ 
ments stemming from any custodial 
interrogation of a person unless it 
demonstrates the use of procedural 
safeguards effective to secure the priv¬ 
ilege against self-incrimination. 8136jl 

81.36jl. U.S.—Miranda v. State of Ariz., Ariz., Cal. 
& N.Y., 86 S.Ct. 1602, 384 U.S. 436, 16 L.Ed.2d 
694, reh. den. 87 S.Q. 11, 385 U.S. 890, 17 
L.Ed.2d 121—Rhode Island v Innis, R.I., 100 
S.Q. 1682, 446 U.S. 291, 64 LEd.2d 297, on 
remand, Sup., 433 A.2d 646, cert. den. 102 S.Q. 
1980, 456 U.S. 930, 72 LEd.2d 447, am. on oth. 
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grds. 102 S.Q. 2005, 456 U.S. 942, 72 L.Ed.2d 
464. 

U.S. v. Garza, GA.I11., 664 F.2d 135, cert. den. 
102 S.Ct. 1620, 455 U.S. 993, 71 L.Ed.2d 854. 
Ala.—Smith v. State, Cr., 239 So.2d 230, 46 Ala.App. 
157. 

Alaska—Hammonds v. State, 442 P.2d 39—Nicholi v 
State, 451 P.2d 351. 

Ariz.—State v. Saunders, 435 P.2d 39, 102 Ariz. 565. 
State v. Tellez, 431 P.2d 691, 6 Anz.App. 251, 
25 A.L.R,3d 1063. 

Cal.—People v. Fioritto, 68 Cal.Rptr. 817, 441 P.2d 
625, 68 C.2d 714—People v. Quicke, 78 Cal.Rptr. 
683, 455 P.2d 787, 71 C.2d 502. 

Colo.—People v. Lee, 630 P.2d 583, cert den. 102 S.Ct. 

1036, 454 U.S. 1162, 71 L.Ed.2d 318. 

Conn.—State v. Corrigan, Civ.A.D, 228 A.2d 568, 4 
Conn.Cir. 190. 

D.G—U.S. v. Hinckley, D.G, 525 F.Supp 1342, op. 
clarified, reconsideration den. 529 F.Supp. 520, 
affd., C.A., 672 F.2d 115, 217 U.S.App.D.C. 262. 
Fla.—Russo v. State, App., 270 So.2d 428. App. after 
remand 299 So.2d 40, and 336 So.2d 1269. 

Ga.—Bass v. State, 154 S.E2d 770, 115 Ga.App. 461. 
IU.—People v. Howell, 255 N.R2d 435, 44 UL2d 264, 
cert. den. 91 S.Ct. 91, 400 U.S. 846, 27 L.Ed.2d 
83—People v. Roy, 273 N.E2d 363, 49 IU.2d 113. 

People v. Bryant, 231 N.E.2d 4, 87 IU.App.2d 
238. 

Ind.—Sparks v. State, 229 N.E.2d 642, 248 Ind. 429. 
Iowa—State v. Dodson, 195 N.W.2d 684. Cert. den. 93 
S.Ct. 692, 409 U.S. 1077, 34 L.Ed.2d 666. 

Kan.—State v. Lekas, 442 P.2d 11, 201 Kan. 579—State 
v. Scott, 495 P.2d 983, 209 Kan. 149—State v. 
Carson, 533 P.2d 1342, 216 Kan. 711. 

La.—State v. Tarrance, 211 So.2d 304, 252 La. 396, 
cert. den. 89 S.Ct. 662, 393 U.S. 1038, 21 L.Ed.2d 
586. 

Me.—State v. Bleyl, 435 A.2d 1349—State v. Philbrick, 
436 A.2d 844, app. after remand 481 A.2d 488. 
Md.—State v. Fowler, 267 A.2d 228, 259 Md. 95. 
Mass.—Com. v. McKenna, 244 N.E2d 560, 355 Mass. 
313. 

Mich.—People v. Gilbert, 184 N.W.2d 510, 28 Mich. 
App. 378. 

Mo.—State v. Taylor, 421 S.W.2d 310, cert den. 89 
S.Ct. 182, 393 U.S. 880, 21 L.Ed.2d 153. 

Mont—State v. Brecht 485 P.2d 47, 157 Mont. 264. 
NJ.—State v. Clark, 275 A.2d 137, 58 N.J. 72. 

N.Y.—People v. Lucas, 421 N.E2d 494, 53 N.Y.2d 678, 
439 N.Y.S.2d-99, rearg. den. 425 N.E.2d 903, 54 
N.Y.2d 642, 442 N.Y.S.2d 1029 1 , app. after remand 
481 N.Y.S.2d 789, 105 A,D.2d 545, cert. den. 106 
S.Ct. 281, 88 LEd2d 246. 

In re R„ 317 N.Y.S.2d 933, 35 A.D.2d 972- 
People v. Moore, 368 N.Y.S.2d 34, 48 A.D.2d 690. 
Okl.—Peterson v. State, Cr., 473 P.2d 293—Dayton v. 
State, Cr., 484 P.2d 1322—Ezell v. State, Cr., 489 
P.2d 781. 

Pa.—Com. v. Eckhart, 242 A.2d 271,430 Pa. 311, app. 
after remand 260 A.2d 750, 436 Pa. 361—Com. v. 
Wideman, 334 A.2d 594, 460 Pa. 699, app. after 
remand 385 A.2d 1334, 478 Pa. 102. 

R. I.—State v. Travis, 360 A.2d 548, 116 R.I. 678. 

S. C.—State v. Curley, 171 S.E2d 699, 253 S.C. 513, 

cert. den. 91 S.Q. 69,70,400 U.S. 834, 27 L.Ed.2d 
66, app. after remand 184 S.E2d 80, 257 S.C. 
68—State v. Bishop, 181 S.E2d 477, 256 S.C. 158. 
Tenn.—O’Neil v. State, 455 S.W.2d 597, 2 Tenn.Cr. 
App. 518. 

Tex.—Jones v. State, Cr., 442 S.W.2d 698, cert. den. 90 
S.Ct. 967, 397 U.S. 958, 25 L.Ed.2d 143. 

Wash.—State v. Darnell, 508 P.2d 613, 8 Wash.App. 
627, cert. den. 94 S.Q. 842, 414 U.S. 1112, 38 
LEd.2d 739. 

W.Va.—State v. Goff, 289 S.E2d 473. 

Wis.—McClellan v. State, 193 N.W.2d 711, 53 Wis.2d 
724. 


Miranda applicable to alleged violations of mo¬ 
tor vehicle laws 

Del.—Roberts v. State, 494 A.2d 156 overruling State v. 
Bliss, 238 A.2d 848; and Warren v. State, 385 A.2d 
137 

Questioning upon routine traffic stop 

Ala.—Smith v State, Cr.App., 470 So,2d 1365. 

Applicability of Miranda rules to minor offenses 

Iowa—State v. Gabnelson, 192 N.W.2d 792, cert den. 
93 S.Ct. 239, 409 U.S. 912, 34 L.Ed.2d 173 

Mo,—State v. Neal, 476 S.W.2d 547. 

N.J.—State v. Macuk, 268 A.2d 1, 57 NJ. 1. 

State v. Zucconi, 226 A.2d 16, 93 NJ.Super. 380. 

N.Y.—People v. Bliss, 278 N.Y.S.2d 732, 53 Mtsc.2d 
472. 

N.C.—State v. Beasley, 179 S.E.2d 820, 10 N.C.App 
663. 

Ohio-City of Dayton v. Nugert, 265 N.E.2d 826. 

State v. Pyle, 249 N.E2d 826, 19 Ohio St.2d 64, 
ccrt. den. 90 S.Ct. 561, 396 U.S 1007, 24 L,Ed.2d 
498. 

Custodial interrogation 

U.S.—U.S. v. Akin, C.A.Ala., 435 F2d 1011, cert. den. 
91 S.Q. 1263,401 U.S. 1011, 28 L.Ed.2d 548—Pal- 
migiano v. Baxter, C.A.R.I., 510 F.2d 534, revd 96 
S.Ct. 1551. 425 U.S. 308, 47 L.Ed.2d 810. 

Alaska—Martinez v. State, 423 P2d 700. 

Md.—Mulligan v. State, 252 A.2d 47b, to Md.App. 600, 
app. after remand 271 A.2d 385, 10 Md.App. 
429—Franldm v. State, 252 A.2d 487. 6 MdLApp. 
572, cert. den. 90 S.Q. 2210, 399 US. 912, 26 
L.Ed.2d 568. 

N.Y.—People v. Clark, 363 N.E2d 319, 41 N.Y.2d 612, 
394 N.Y.S.2d 593, cert. den. 98 S.Ct. 195, 434 U S. 
864, 54 L.Ed.2d 138. 

N.C.—State v. Pollock, 206 S.E.2d 382, 22 N GApp. 
214. * 

Or.—Sute v. Myers, 487 P.2d 663, 6 Or.App. 219. 

Pa.—Com. v. Sites, 235 A.2d 387, 427 Pa. 486, 31 
A.L.R.34 559—Com. v Simila, 252 A.2d 575, 434 
Pa. 219. 

Wash.—State v. Vining, 472 P.2d 564, 2 Wash.App. 
802, 53 A.LR.3d 390. 

Wis.—Scales v. State, 219 N.W.2d 286, 64 Wis,2d 485- 
Jones v. State, 230 N.W.2d 677, 69 Wis.2d 337. 

In-the-field questioning not prohibited , 

U.S.—Lowe V. U.S., C.A.Ariz., 407 F.2d 1391.’ 

N.Y.—People v. Kenny, 279 N.Y.S2d 198, 53 Misc.2d 
527. 

Miranda objection inapplicable 

Ga.—Elkins v. State, 152 S.E2d 377, 222 Ga. 746. 

Ind.—Morris v. State, 364 N.E2d 132, 266 Ind. 473, 
cert. den. 98 S.Ct. 526, 434 U.S. 972, 54 LEd.2d 
462 

N.C—State v. Thomas, 206 S.E2d 390, 22 N.C.App. 
206, cert. all. 209 S.E2d 287, 285 N.C. 763. 

No indication of indigency 

U.S.—U.S. V. Chaplin, GA.N.Y., 435 F.2d 320. 

N.C—State v. Gray, 150 S.E2d 1, 268 N.C. 69, cert, 
den. 87 S.Ct. 860, 386 U.S. 911, 17 LEd2d 784. 

Pa.—Com. v. Abrams, 278 A.2d 902, 443 Pa. 295. 

Repetition of warning unnecessary 

U.S.—Biddy v. Diamond, GA.Miss., 516 F.2d 118, cert, 
den. 96 S.Q. 1724, 425 U.S. 950, 48 LE<L2d 194. 

Evans v. Swenson, D.GMo., 332 F.Supp, 360, 
C.A., affd. 455 F.2d 291, cert. den. 92 S.Q. 2508, 
408 U.S. 929, 33 LEd.2d 342. 

Ala.—Jones v. State, 258 So.2d 910, 47 Ala.App 568. 

Al&skfr—Sleziak v. State, 454 P.2d 251 Cert. den. 90 
S.Q. 252, 396 U.S. 921, 24 LEd.2d 202, 

Ariz.—State v. Gilreath, 487 P.2d 385, 107 Ariz, 318, 
cert. den. 92 S.Q. 1781, 406 U.S. 921, 32 LEd.2d 
121 , 

Ark.—Heard v. State, 424 S.W.2d 179, 244 Ark. 44. 

Cal.—In re C„ 88 Cal.Rptr. 97, 9 C.A.3d 255—People 
v. Schenk, 101 Cal.Rptr. 75, 24 C.A.3d 233. 

Conn.—State v. Darwin, Super., 290 A.2d 593, 29 
Conn.Sup. 423. 

D.C.—U.S. v. Ward, App., 438 A.2d 201. 
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Ga.—Watson v. State, 182 S.E.2d 44o, 227 Ga 6W 
III-People v. Lmdgham, 257 N,E2d 484, 122 III. 
App.2d 9, cert, den 91 S.Q. 1389, 402 U.S 911. 28 
L Ed.2d 652—People v. Rowno, 281 N.E.2d 714,4 
Ill.App.3d 642. 

Ind—Grey v. State, 404 N.E2d 1348, 273 Ind. 439. 
Kan—State v. Boyle, 486 P.2d 849, 207 Kan. 833. 
Me.—Sute v Bloum, 384 A.2d 702. 

Md.—McFadden v. State, 231 A 2d 910, 1 Md.App. 
511—Brown v. Sute, 252 A.2d 272, 6 MdApp 
564, app. after remand 269 A.2d 96, 10 MdApp. 
215 

Mass -Com. v. Look, 402 N.E2d 470, 379 Mass 893. 
cert den. 101 SCt. 91, 449 US. 827, 66 L.Ed.2d 
31. 

Minn.—Sute v. Mitchell, 172 N.W.2d 66, 285 Minn. 
153. 

Mo—State v. Smith, 415 SW.2d 748. 

N.J.—Sute v Magee, 245 A.2d 339, 52 NJ. 352, cert. 

den. 89 S.Q. 891, 393 U.S. 1097, 21 L.Ed2d 789. 
N.M —Sute v. Carlton, App., 495 P2d 1091, 83 N.M. 

644, cert. den. 495 P.2d 1078, 83 N.M. 631. 
N.Y.—People v. Johnson. 390 N.Y.S.2d 462,49 AD.2d 
663, affd. 357 N.E2d 1002, 40 N.Y.2d 882, 389 
N.Y.S.2d 347. 

N.C.—State v. Garrison, 240 S E.2d 377, 294 N.C. 270. 
Or.—State v. Davidson, 451 P.2d 481. 

Sute v. Arnold, 496 P.2d 919, 9 Or-App. 451. 
Pa.—Com v. Ferguson, 282 A.2d 378, 444 Pa. 478— 
Com. v. Hoss, 283 A.2d 58, 445 Pa. 98. 

R. I.—State v. Beaulieu, 359 A.2d 689, 116 R.I. 575— 

Sute v. Crowhurst, 470 A.2d 113$. 

S. C.—State v. Smith, 192 S.E2d 870, 259 S.C. 490. 
Tenn.—Mitchell v. Sute, 458 S.W.2d 630, 3 Tenn.Cr. 

App. 153—Reaves v. Sute, Cr., 523 S.W.2d 218. 
Tex.—Hernandez v. Sute, Cr., 425 S.W 2d 653. 

Uuh—SUte v. Martinez, 595 P.2d 897. 

Wash.—Sute v. Rowe, 468 P.2d 1000, 77 Wash.2d 955. 
Requirements under Miranda rules 
U.S.—Lathers v. U.S., GA.Miss., 396 F.2d 524—Cha- 
veZ'Martmez v. U.S., C.A.Cal., 407 F.2d 535, cert, 
den. 90 S.Q. 124, 396 U,S. 858, 24 L.Ed.2d 109— 
U.S. v. Priest, C. A.Miss., 409 F.2d 491—Capaxrosa 
v. Government of Canal Zone, C.A.Canal Zone, 
411 F.2d 956. 

Smith v. Peyton, D.C.Va., 295 F.Supp. 1379. 
Cal.—People v. Matthews, 70 Cal.Rptr. 756, 264 
C.A.2d 557. 

Fla.—SUte v. Craig, 237 So.2d 737. 

James v. Sute, App, 223 So.2d 52. 

Hawaii—Sute v. Green, 457 P.2d 505, 51 Haw. 260. 
Md.—Fowler v. Sute. 253 A.2d 409, 6 Md-App. 651, 
affd. 267 A.2d 228, 259 Md. 95. 

NJ.—State v. McKnight, 243 A.2d 240, 52 NJ. 35. 
Okl.—Penn v. Sute, Cr., 456 P.2d 606. 

Or.—State v. Kaither, 451 P.2d 110, 252 Or. 564. 

Rule held not violated 

U.S —Flournoy v. Peyton, D.C.Va., 297 F.Supp. 727— 
U.S. ex rel. Pacheco v. Casades, D.GN,Y„ 312 
F,Supp. 554—McGhee v. Sigler, D.GNeb., 328 
F.Supp. 538, affd, C.A., 455 F.2d 987, cert den. 93 
S.Q. 468, 409 U.S. 1022, 34 L.Ed.2d 314. 

Ark.—Walton v. Sute, 431 S,W,2d 462, 245 Ark. 84, 
app. after remand 439 S.W.2d 801, cert. den. 90 
S.Q. 260, 396 U.S. 93d 24 L.Ed.2d 228. 

Cal.—People v. Terry, 77 CaLRptr. 460,454 P,2d 36,70 
G2d 410, cert. den. 90 S.Q. 2205, 399 U.S. 911,26 
L.Ed.2d 566. reh. den. 91 S.Q. 26,400 U.S. 858,27 
L,Ed.2d 97. 

Cola—Gilmore v. People, 467 P.2d 828, 171 Cola 
358—People v. Smith, 475 P.2d 627, 173 Colo. 10. 
Fla.—Sute v. Barnes, App, 245 Sa2d 108. 

Ga.—Becks v. Sute, 167 S.E24 156, 225 Ga. 200. 
Iowa—Roach v. Bennett, 148 N.W.2d 488, 260 Iowa 
103-State v. Wessling, ISO N.W.2d 301, 260 Iowa 
1244, 

La.—Sute v. Minor, 311 Sa2d 892. 

Md.—Anderson v. Sute, 253 A.2d 387, 6 MdApp 
688-Fellows v. Sute, 283 A.2d 1, 13, MdApp. 
206. 
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Mich.—People v. Banda, 152 N.W 2d 47, 7 Mich.App. 
488—People v. Bussell, 184 N.W.2d 502, 28 Mich 
App. 522. 

Minn.—State v. Holscher, 159 N.W.2d 280, 280 Minn. 
313. 

Miss.—Spurlin v. State, 218 So.2d 876—Stubbs v State, 
311 So.2d 339. — 

Mo.—State v. Harris, 413 S.W.2d 244. 

Neb.—State v. Jackson, 155 N.W.2d 361, 182 Neb 472. 
N.C.—State v, Holcomb, 247 S.E.2d 888, 295 N C. 608 
Pa.—Com. v. McBray, 86 Montg. 238 
S.C.—State v. Redding, 166 S.E2d 219, 252 S.C. 312, 
cert. den. 90 S.Ct 952, 397 U S 940, 25 LEd.2d 
120 . 

S.D.—State v. Bonrud, 203 N.W.2d 793, 87 S.D. 130. 
Wash.—State v. Blanchey, 454 P.2d 841, 75 Wash.2d 
926, cert. den. 90 SO. 694, 396 US. 1045, 24 
L,Ed.2d 688. 

Safeguards stated 

Colo.—Aragon v. People, 442 P.2d 397, 166 Colo. 172 
Mass.—Com. v. McKenna, 244 N.E.2d 560, 355 Mass 
313. 

N.C.—State v. Gray, 150 $.E.2d 1, 268 N.C. 69, cert, 
den. 87 S.Ct. 860, 386 U.S. 911, 17 L.Ed.2d 784- 
State v. Inman, 152 S.E.2d 192, 269 N.C 287. 

Statements held involuntary 

U.S.—Clewis v. State of Tex., Tex., 87 S.Ct. 1338, 386 
U.S. 707, 18 L.Ed.2d 423. 

Iowa-State v. Cullison, 227 N.W.2d 121 
Tenn.—Shannon v. State, 427 S.W.2d 26, 221 Tenn. 
412. 

Test of voluntariness 

U.S.—Sessions v. Wilson, C.A.Cal., 372 F.2d 366 
Ark.—Upton v. State, 516 S.W.2d 904, 257 Ark. 424. 
NJ.—State v. Bowens, 243 A.2d 847, 101 N.J.Super. 
193. 

What constitutes custodial interrogation 
U.S.—Miranda v. State of Ariz., Cal. & N.Y., 86 S.Ct. 
1602, 384 U.S. 436, 16 L.Ed.2d 694, 10 A.L.R 3d 
974, reh. den. 87 S.Ct 11, 385 U.S. 891, 17 L Ed 2d 
121—-Rhode Island v. Innis, R.I., 100 S.Ct. 1682, 
446 U.S. 291, 64 L.Ed.2d 297, on remand, Sup., 
433 A.2d 646, cert. den. 102 S.Ct. 1980, 456 U.S. 
930, 72 L.Ed.2d 447, am. on oth. grds. 102 S.Ct. 
2005, 456 U.S. 942, 72 L.Ed.2d 464. 

U.S. v. Carollo, C.A.U. 507 F.2d 50, reh. den. 
510 F.2d 1407, cert. den. 96 S.Ct. 143, 423 U S. 
874, 46 L.Ed.2d 105. 

Ariz.—State v. Hall, 468 P.2d 598, 12 Ariz.App. 147, 
app. after remand 504 P.2d 534, 18 Ariz.App. 593. 
Cal.—People v. Chavez, 68 CaLRptr. 759, 262 C.A.2d 
422. 

D.G—Proctor v. U.S., C.A., 404 F.2d 819, 131 U.S. 
App.D.G 241—U.S. v. Beckwith, C.A., 510 F.2d 
741, 166 U.S.App.D.G 361, cert. gr. 95 S.Ct. 2627, 
422 U.S. 1006, 45 L.Ed.2d 668. Affd. 96 S.Ct. 
1612, 425 U.S. 341, 48 L.Ed.2d 1. 

Brown v. U.S, App., 278 A.2d 462. 

Fla.—Young v. State, 234 So.2d 341. 
m.—People v. Milligan, 245 N.E2d 551, 107 IU.App.2d 
58. 

Ind.—Maxey v. State, 244 N.E2d 650, 251 Ind. 645, 
cert den. 90 S.Ct 969, 397 U.S. 949, 25 L.Ed.2d 
130. 

Kan.—State v. Porter, 443 P.2d 360,201 Kan. 778, cert, 
den. 89 S.Ct 919, 393 U.S. 1108, 21 L.Ed.2d 
805-State v. Frizzell, 485 P.2d 160,207 Kan. 393. 
Md.—Gaudk) v. State, 230 A.2d 700,1 Md.App. 455— 
Jones v. State, 234 A.2d 900, 2 Md.App. 429- 
Rock v. State, 253 A.2d 401, 6 Md.App. 618. 
Minn.—State v. Kina, 178 N.W2d 888, 288 Minn. 31. 
N.Y.—People v. Reason, 276 N.Y.S.2d 196, 52 Misc.2d 
425. 

N.G—State v. Perry, 259 S.E2d 496, 298 N.C. 502. 
Ohio—State v. Watson, 275 N.E2d 153, 28 Ohio St.2d 
15. 

Or.—State v. Myeis, 487 P.2d 663, 6 Or.App. 219. 
Fa.—Com. v. Sites, 235 A.2d 387, 427 Pa. 486, 31 
A.LR.35 559. 

S.D.—Matter of M. J. B., 284 N.W.2d 874. 


Vt.—State v. Hohman, 392 A.2d 935, 136 Vt. 341, app. 

after new trial 420 A 2d 852, 138 Vt. 502. 

W.Va.—State v. Sprouse, 289 S E.2d 228. 

Miranda rules applicable to minors 
Minn.—State v. Loyd, 212 N.W.2d 671, 297 Minn. 442. 
N.Y.—In re L., 287 N.Y.S.2d 218, 29 A.D.2d 182, 
motion withdrawn 237 N.E.2d 359, 21 N.Y.2d 970, 
290 N.Y.S.2d 197, motion dism. 238 N.E.2d 327, 
21 N.Y.2d 1005, 290 N.Y.S.2d 925. 

Scope of restrictions 

US.—U.S. V. Garcia, C.A.N.Y., 377 F.2d 321, cert, 
den 88 S.Ct. 489, 389 U.S. 991, 19 L.Ed.2d 484— 
Morgan v. U S., C.AMass., 377 F.2d 507—U S. v. 
Tucker, C.A.N C, 409 F.2d 223. 

Iowa—State v. Snethen, 245 N.W.2d 308 
Rights violated when evidence is introduced 
Cal.—People v. Miller, 60 Cal.Rptr. 791, 252 C.A.2d 
877. 

Miss.—Wilson v State, 253 So.2d 847. 

Escobedo and Dorado complied with 
Cal.—People v. Coffinbarger, 62 Cal.Rptr. 205, 254 
C A 2d 383. 

Admonition required despite brevity of interro¬ 
gation 

Cal.—People v. Chavira, 61 Cal.Rptr. 407, 253 GA.2d 
928. 

Statement of charges prior to interrogation 
Utah—State v, Ruggeri, 429 P.2d 969, 19 Utah2d 219. 
Warning principles of Miranda applied reason¬ 
ably and with common sense 
Mass.—Com. v. Wilbur, 231 N.E2d 919, 353 Mass. 
376, cert. den. 88 S.Ct. 1260, 390 U.S. 1010, 20 
L.Ed.2d 161. 

Okl.—Hill v. State, Cr., 523 P.2d 1097. 

Interrogation conducted as part of lie detector 
test 

Cal.—People v. Carter, 88 Cal.Rptr, 546, 7 C A.3d 332. 
Fla.—Hostzclaw v. State, 351 So.2d 970, overruling 
State v Cunningham, 324 So.2d 173, to extent of 
inconsistency. 

Necessity of repetition of warning as factual 
question 

, Cal.—People v. Bynum, 94 Cal.Rptr. 241, 483 P.2d 
1193, 4 C.3d 589. 

People v. Schenk, 101 Cal.Rptr. 75, 24 C.A.3d 
233. 

Pa.—Com. v. Bennett, 282 A.2d 276, 445 Pa. 8. 

S.C.—State v. Smith, 192 S.E2d 870, 259 S.C. 496. 

Welfare investigations 

N.J.—State v. Thomas, 266 A.2d 614, 111 N.J.Super. 
42. 

Defendant not entitled to counsel when rights 
given 

Ohio—State v. Fields, 279 N.E.2d 616, 29 Ohio App.2d 
154. 

Not ritualistic formula 

Ill.—People v. Gilbert, 374 N.E2d 739, 15 Ill.Dec. 956, 
58 IlLApp.3d 387. 

Ind.—Pirtle v. State, 323 N.E2d 634, 263 Ind. 16. 

Voluntary statements 

N.Y.—People v. Seymour, 427 N.Y.S.2d 517, 75 
A.D.2d 924. 

Ohio—State v. Osborne, 364 N.E2d 216, 50 Ohio St.2d 
211, 4 0.0.3d 406, cert. gr. 98 S.Ct. 3137,438 U.S. 
911,57 L.Ed.2d 1157. 

Pa.—Cora. v. Gigliotti, 415 A.2d 1235, 272 Pa.Super. 
354. 

Definition and scope of interrogation 
U.S.—Rhode Island v. Innis, R.I., 100 S.Ct. 1682, 446 
U.S. 291, 64 L.Ed.2d 297, on remand. Sup., 433 
A.2d 646, cert. den. 102 S.Ct. 1980, 456 U.S. 930, 
72 LEd.2d 447, am. on oth. grds. 102 S.Ct. 2005, 
456 U.S. 942, 72 L.Ed.2d 464. 

Interrogation not equated with subtle compul¬ 
sion 

U.S.—Rhode Island v. Innis, R.I., 100 S.D. 1682, 446 
U.S. 291, 64 L.Ed.2d 297, on remand, Sup., 433 


A.2d 646, cert. den. 102 S.Ct. 1980, 456 U.S. 930, 
72 L.Ed.2d 447, am. on oth. grds. 102 S.Ct. 2005, 
456 U.S. 942, 72 L.Ed.2d 464. 

"Incriminating response" 

U.S.—Rhode Island v. Innis, R.I., 100 S.Ct 1682, 446 
U.S. 291, 64 L.Ed.2d 297. On remand. Sup., 433 
A.2d 646, cert, den 102 S.Ct, 1980, 456 U.S. 930, 
72 L.Ed.2d 447, am. on oth. grds. 102 S.Ct 2005, 
456 U.S. 942, 72 L.Ed.2d 464. 

No statements made by a person from 
the beginning of any custodial interro¬ 
gation are admissible unless a warning 
has been given him prior to question¬ 
ing that he has the right to remain 
silent , 8136j2 that any statement he may 
make may be used in evidence against 
him , 8136j3 and that he has a right to the 
presence of an attomey . 81,36j4 

81.36J2. U.S.—Miranda v. Sute of Ariz., Ariz., Cal. 
& N.Y., 86 S.Ct. 1602, 384 U.S. 436, 16 LEd.2d 
694, reh. den. 87 S.Ct. 11, 385 U.S. 890, 17 
L.Ed.2d 121—Rhode Island v. Innis, R.I., 100 
S.Ct. 1682, 446 U.S. 291, 64 L-Ed.2d 297, on 
remand, Sup., 433 A.2d 646, cert. den. 102 S.Ct. 
1980, 456 U.S. 930, 72 L.Ed.2d 447, am. on oth. 
grds, 102 S.D. 2005, 456 U.S. 942, 72 L.Ed.2d 
464. 

Gomes v. Travisono, C.A.R.I., 510 F.2d 537— 
Battie v. Estelle, C.A.Tex., 655 F.2d 692. 

Ala.—Edwards v. State, 253 So.2d 513, 287 Ala. 588. 
Alaska—Ladd v. State, 568 P.2d 960, cert. den. 98 S.Ct. 

1498, 435 U.S. 928, 55 L.Ed.2d 524. 

Ariz.—State v. Allen, 535 P.2d 3, 111 Ariz. 546. 

State v. Lenna, 495 P.2d 880, 17 Ariz. App. 110. 
Cal.—People v. Tumage, 119 CaLRptr. 237, 45 C.A.3d 
201 . 

Colo.—Nez v. People, 445 P.2d 68, 167 Colo. 23—Peo¬ 
ple v. Garrison, 491 P.2d 971, 176 Colo. 516. 
D.C.—Bosley v. U.S., C.A., 426 F.2d 1257, 138 U.S. 
App.D.C. 263. 

Fla.—Tudela v. State, App., 212 So.2d 387, writ 
quashed 221 So.2d 143, cert, den, 90 S.Ct. 453, 396 
U.S. 969, 24 L.Ed.2d 435. 

Ga.—Colbert v. State, 183 S.E.2d 476, 124 Ga.App. 
283—Mitchell v. State, 214 S,E2d 593, 134 Ga. 
App. 376. 

Hawaii-*-Doe v. Chang, 564 P.2d 1271, 58 Haw. 94. 
Ill.—People v. Murdock, 237 N.E2d 442, 39 I11.2d 553, 
app. after remand 270 N.E2d 21, 48 HL2d 362, 
cert den. 92 S.Ct 324, 404 U.S. 957, 30 L.Ed.2d 
274. 

Iowa—-State v. Cullison, 215 N.W.2d 309. 

Kan.—State v. Miller, 565 P.2d 228, 222 Kan. 405. 
La.—State v. Hodges, 349 So.2d 250, cert. den. 98 S.Ct. 

1262, 434 U.S. 1074, 55 L.Ed.2d 779. 

Me,—State v. Lewis, 373 A.2d 603. 

Md.—Brown v. State, 252 A.2d 272, 6 MtLApp. 564, 
app. after remand 269 A.2d 96, 10 Md.App. 215— 
Pratt v. State, 263 A.2d 247, 9 Md.App. 220. 
Mass.—Com. v. Brant 406 N.E2d 1021, 380 Mass. 
876, cert. den. 101 S.D. 545, 449 U.S. 1004, 66 
L»Ed.2d 301. 

Mich.—People v. Ansley, 171 N.W.2d 649, 18 Mich. 
App. 659, app. after remand 192 N.W.2d 41, 34 
Mich.App. 701. 

Miss.—Dover v. State, 227 So.2d 296—White v. State, 
290 So.2d 616. 

Mo.—State v. Williams, App., 522 S.W.2d 641. 

NJ.—SUte v. Bowens Co,, 243 A.2d 847, 101 NJ.Su- 
per. 193—State v. Davis, 316 A.2d 61, 127 NJ.Su- 
per. 55, affd. in part, revd. in part on oth. grds., 
337 A.2d 33, 67 NJ. 222. 

N.Y.—People v. Dold, 323 N.Y.S.2d 217, 37 A.D,2d 
749. 

People v. Kilduff, 276 N.Y.S.2d 814, 52 Misc2d 
743—People v. Keesler, 278 N.Y.S.2d 423, 53 
Misc.2d 268. 

Okl.—Fred v. Stole, D., 531 P.2d 1038, cert. den. 95 
S.D. 1955, 421 U.S. 966, 44 L.Ed.2d 453. 
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Pa.—Com. v. Jefferson, 226 A.2d 765, 423 Pa. 541— 
Com. v. Walker, 236 A.2d 765, 428 Pa. 244—Com. 
v. Padgett, 237 A.2d 209, 428 Pa. 229. 

S.D.—State v. Adkins, 225 N.W.2d 598, 88 S.D. 571. 
Term.—Cox v. State, Cr., 550 S.W.2d 954. 

Tex.—Newberry v. State. Cr., 552 S.W.2d 457. 

Vt.—State v. Hohman, 392 A.2d 935, 136 Vt. 341, app. 

after new trial 420 A,2d 852, 138 Vt. 501 
Wash.—State v. Markovich, 565 P.2d 44a 17 Wash 
App. 809. 

W.Va.—State v. Bragg, 235'S.E.2d 466, 160 W.Va. 455. 
Verbatim recitation not required 
Term.—State v. Chamhless, Cr.App., 682 S.W.2d 227. 
Applicable to Internal Revenue investigations 
U.S.—Mathis v. U.S., Fla., 88 S.Ct. 1503, 391 U.S. 1. 20 
L.Ed.2d 381. 

U.S. v. Lackey, GA.Ind., 413 F.2d 655— U.S. v. 
Oliver, C.A.Wis., 505 F.2d 301. 

U.S. v. Provinzano, D.C.Wis., 326 F.Supp. 1066 
Focus of investigation not proper test 
U.S.—U.S. v. Hall, C.A.N.Y., 421 F.2d 540, cert. den. 

90 S.Ct. 1123, 397 U.S. 990, 25 L.Ed.2d 398. 

Objective test 

U.S.—U.S. v. Hall, C.A.N.Y., 421 F.2d 540. 

Circumstances considered 

U.S.—U.S. v. Hall, C.A.N.Y., 421 F.2d 540. 

Ill—People v. Pleasant, 411 N.E.2d 132, 44 Ill.Dec. 
226, 88 Ul.App.3d 984. 

N.J.—State v. Cunningham, 379 A.2d 860, 153 N.J.Su- 
per. 350. 

N.Y.—People v. Ellis, 397 N.Y.S.2d 541, 91 Misc.2d 28. 
Pa.—Com. v. Mitchell, 285 A.2d 93, 445 Pa. 461. 

Applicable to charge of driving under influence 
of alcohol 

N.Y.—People v. Dawkins, 326 N.Y.S.2d 510, 68 
Misc.2d 68. 

Pa.—Com. v. Bonser, 258 A.2d 675, 215 Pa.Super 452. 
Fall Miranda warning required 
U.S.—Agius v. U.S., C.A.Fla., 413 F.2d 915, reh. den. 
417 F.2d 635, cert. den. 90 S.Ct 1116, 397 U.S. 
992, 25 L.Ed. 2d 399. 

Evans v. Swenson, D.GMo., 332 F.Supp. 360, 
CA, affd. 455 F.2d 291, cert. den. 92 S.Ct. 2508, 
408 U.S. 929, 33 L.Ed.2d 342. 

Mass.—Com. v. Haas, 369 N.E.2d 692, 373 Mass. 545. 
N.Y.—People v. Paulin, 305 N.Y.S.2d 607, 61 Misc.2d 
289, affd. 308 N.Y.S.2d 883, 33 A.D.2d 105, and 
255 N.E.2d 164, 25 N.Y.2d 445, 306 N.Y.S.2d 929! 
Okl.—Reese v. State, Cr„ 462 P.2d 331. 

Warnings held sufficient 

U.S.—U.S. v. Valdes, C.A.N.Y., 417 F.2d 335, cert, 
den. 90 S.Ct. 2206, 399 U.S. 912, 26 L.Ed.2d 
566—U.S. v. Lamia, C.A.N.Y., 429 F.2d 373, cert, 
den. 91 S.O. 150, 400 U.S, 907, 27 L.Ed2d 146— 
U.S. v. Lacy, CA.Ala., 446 F.2d 511, 

Ala.—Mack v. State, Cr., 348 So.2d 524. 

Cal.—People v. Huddleston, 80 CaLRptr. 496, 275 
GA.2d 859. 

Del.—Reed v. State, 281 A.2d 142. 

Ga.—Gould v. State, 225 S.E4d 916, 138 GaApp. 159. 
DL—People v. Walker, 279 N.E.2d 23, 2 Ill.App.3d 
1026. 

Iowa—State v. Holdemess, 191 N.W.2d 642. 

Kan.—State v. Greene, 519 P.2d 651, 214 Kan. 78. 
La.—State v. Graves, 250 So.2d 727, 259 La. 526—State 
v. Morris, 262 So.2d 324, 261 La. 1069. 

Md.—McCoy v. State, 258 A.2d 611, 8 McLApp. 127, 
Mass.—Com. v. Johnson, 326 N.E.2d 355, 3 Mass. App. 
226. 

Miss.—Chatman v. State, 350 So.2d 1382. 

N.M.—State v. Rodriguez, 489 P.2d 1178, 83 N.M. 180. 
N.Y.—People v. Lewis, 352 N.Y.S.2d 248, 43 A.D.2d 
989. 

N.C.—Yarborough v. State, 171 S.E.2d 65, 6 N.GApp. 
663. 

Pa.—Com. v. Bennett, 282 A.2d 276, 445 Pa. 8. 
Tenn.—Sanders v. State, 467 S.W.2d 821, 4 Tenn.Cr. 
App. 27. 


Miranda warnings given too late 

N.Y.—People v. Oramm, 250 N.E.2d 723. 25 NY 2d 
825, 303 N Y,S 2d 679 

Rule applicable only to law enforcement offi¬ 
cials 

U.S.—U.S. Mulligan, CA.Cal, 488 F 2d 732, cert 

den. 94 S Ct. 2640, 417 U.S. 930, 41 LEd 2d 233 
III.—People v. Vicek. 252 N.E,2d 37L 114 Ill,App 2d 
74, cert. den. 91 S Ct 42, 400 U.S. i:22, 27 L Ed 2d 
50. 

Mo.—State v. Ayers, 470 S.W 2d 534. 

Ohio—State v. Bolan, 271 N.E2d 839. 27 Ohio St,2d 
15—State v. Watson, 275 N.E,2d 153, 28 Ohio 
St.2d 15. 

Statements held admissible 

U.S.—U.S. v. Norman, D.C.Tenn , 301 F Supp, 53. affd. 
C.A., 413 F.2d 789, cert. den. W S Ct 585, 34* 
U.S. 1018, 24 L.Ed 2d 510, reh den. 9C S Ct 9o2. 
397 U.S. 958, 25 L.Ed.2d 145. 

Ala.—Miller v. State, Cr, 261 So.2d 57, 47 Ala.App 
717. 

Ariz.—State v. Melot, 502 P 2d 1346, 10S Anz. 527. 
Ark.—O'Neal v. State, 487 S W 2d 618. 25? Ark 574 
Conn.—State v Darwin, Super., 290 A 2d 593, 29 
Conn.Sup. 423. 

Ill —People v. Bums, 273 N.E.2d 605. 49 IU.2d 98 
People v. Washington, 253 N.E.2d 677, j’5 111 
App.2d 318. 

Iowa—State v. McPherson, 171 N.W.2d 870 
Ky.—Dolan v. Com., 468 S.W.2d 277—Dalton v. Com . 
478 S W.2d 734. 

NJ.—State v. Wade, 282 A.2d 7t>3, 1 if- NJ.Super. 449 
N.M.—State v. Valenzuela, App., 492 P 2d 1008. 33 
N.M. 391. 

N.Y.—People v Fox, 364 N Y S.2d 592, 47 A D.Zd 
699. 

N.C.—State v. King, 171 S E.2d 33, 6 N.C. App. -Q2 
Or.—State v. Wertheimer, 488 P.2d 1159, 6 Or.App. 
507. 

Pa.—Com. v, Marabel, 283 A.2d 285, 445 Pa. 435— 
Com. v. Mitchell, 285 A.2d 93, 445 Pa 461—Com. 
v. Nathan, 285 A.2d 175, 445 Pa. 470. 

Tex.—Santiago v. State, Cr., 444 S.W.2d 758. 
Defendant cannot be forced to listen 
Fla.—Myers v. State, App., 256 So.2d 400. 

Failure to warn irrelevant where no questions 
asked 

Wyo.—Fresquez v. State, 492 P.2d 197. 

Warning not necessary prior to asking name 

U.S.—U.S. V. Jones, C.A.Fla., 457 F.2d 697. 

HI.—People v. Sanders, 282 N.E.2d 742, 5 Ill.App.3d 
89. 

Pa.—Com. v. Bartlett, 288 A.2d 796, 4U6 Pa. 392. 

Personal right 

Ill.—People v. Denham, 241 N.E.2d 415, 41 II!.2d 1, 
cert. den. 89 S.Ct. 1605, 394 U.S. 1C06. 22 L.Ed 2d 
784—People v. Joyner, 278 N R2d 756, 50 Ill 2d 
302. 

Warning not necessary when asking general 
background questions 

U.S.—U.S. V. Prewitt, C.A.Ind., 553 F.2d 1082, cert. 

den. 98 S.Ct. 135, 434 U.S. 840, 54 L.Ed.2d 104. 
Kan.—State v. Gress, 504 P.2d 256, 210 Kan. 850. 
Miss.—Upshaw, v. State, 350 So.2d 1358. 

Rule not violated 

U.S.—Clay V. Riddle, D.C.Va., 391 F.Supp. 1049, affd., 
GA., 541 F.2d 456. 

No denial of constitutional rights 
ni.—People v. Nestrick, 359 N.E.2d 503, 3 Ill.Dec. 864, 
45 Ill.App.3d 519. 

Right to cut off questioning * 

Ind.—Lane v. State, 364 N.E.2d 756, 266 Ind. 485. 

Inapplicable 

Miss.—Brown v. State, 394 So.2d 316. 

N.C.—State v. Hill, 240 S.E2d 794, 294 N.C. 320. 
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Applicable to psychiatrist 

Cal —Pjop.e v Cui Rp*r, 94, 651 P.2d 338, 

32 Chi 

8l.36j3. U S — 1 Slirund i > State r-f Anz., Anz, Cal. 
3c NY, *«e S Ct 1602. 384 U.S 436, 16 L Ed.2d 
344 , reh J.m 8 " S Ct 3S5 US. 890, 17 
l Eo:j ::: 

Cal - -. Br.ckmn 33 Cal Rptr ’’O, 2 C.A.3d 

1 002—People v Turnup, 119 Cal.Rptr. 237, 45 
C A 3d : 71 

Hawaii—Slut* v. Ssaiwgc. 492 P 2d 65^. 53 Haw. 254, 
-pp after remand 516 P2a !25b, 55 Haw. 162. 

2nd.—J jl’Iwb > Mate. 3' , 9 N E.2d 9^5. 269 Ind. 256. 

N.C— Slate v R.irvr, IM S E.2J 95, 3 N.C,App. 94. 

Ohio—Stat.- v Harmon, 251 N E 2d 521, 20 Ohio 
Mi *. Zi2 

Okl.—Fred * State, Cr, 551 P2d 1038, cert. den. 95 
SCt 1955. 421 U.S. 966, 44 L.Ed.2d 453. 

S D —Stitle v Adkins, 225 N.W 2d 593, *8 S.D. 571. 

Tex.—Freeman v. Slate, Cr.App, 6 ’.5 S.W 2d 52. 

Wash —Stale v Erho. 463 P 2d 77 = 3 . 77 Wash.2d 553 

Wyc —Mass s State, 492 P.2d 1329. 

Giving of warning established 

U S —Ki’crease s U.S. C A.Neb., 457 F.2d 1328 

Ky —Stewart \ Com., 479 S W 2d 23 

N.Y.—People s. Buford, 324 N.Y.S2d 300, 37 A.D.2d 
38 

People v. Golwitzer. 277 N.Y.S 2d 209. 52 
Ml*: 2 d 925 

Or.—State %. Humphreys, 444 P 2d 476. 251 Or. 63. 

Applicable to Internal Revenue investigations 

U.S.—Mathis U.S, Fla, S8 S.Ct. 1503. 391 U.S. 1, 20 
L Ed.2d 3S! 

US. \ Dickerson. C A.IU„ 413 F2d 1111. 

U.S v Phifer, D.CTex , 333 F.Supp. "24. 

Warning sufficient 

U.S—U.S. %. Wick, C.A.IU., 416 F.2d 61, cert. den. 90 
S Ct 43o, 39b U S. 961. 24 L Ed 2d 425—Davis v. 
t .S , C.A.Cai., 425 F.2d 673. 

Cal—People v Luck, 101 CalRptr. 252, 24 C.A.3d 
555. 

Ga.—Morns v. Stale, 184 S.E.2d 82, 228 Ga. 39, app. 
dism. cert. den. 92 S.Ct. 1511. 405 U.S. 1050. 31 
L £d. 2 d 7Se 

Iowa—State v Hjllmphcad, 191 N.W.2d 680. 

N.M.— State v Bnggs. App., 469 P.2d 730. 81 N.M. 
531. 

Ten.v—Dotson v. State, 454 S.W.2d 174, 2 Tenn.Cr. 
App. 388. 

Wis.—McClellan ■, State, 193 N.W.2d 711, 53 Ww.2d 
724. 

81.36J4. U.S —Miranda v. State of Anz., Ariz., Cal. 
&, N Y„ 86 S.Ct. 1602, 384 U.S. 436, 16 L.Ed.2d 
694. reh. den. 87 SO. 11, 3S5 US. 890. 17 
L.Ed.2d 121. 

Alaska—Hammonds v. State, 442 P.2d 39. 

Anz.—State v. Brock, 416 P.2d 601. 101 Ariz. 168. 

State v. Tellez, 431 F.2d 691, 6 Anz.App 251, 
25 A L.R.3d 1063. 

Ark —Sutton v. State, 559 S.W.2d 16, 262 Ark. 492. 

CaL—People v. Escobedo, 58 CalRptr. 426,250 C.A.2d 
417—People v. Brockman, S3 Cal.Rptr. 70, 2 
C.A.3d 1002—People v. Turnage. 119 Cal.Rptr, 
237. 45 C.A.3d 201 

DC— Mathies v. US, CA., 374 F.2d 312, 126 U.S. 
App.D.C. 98. 

Fla.—James v. State, App., 223 So-2d 52. * 

Ga.—Colbert v. State, 183 S E.2d 476. 12* Ga.App. 
283. 

IU —People v. LaBatt, 246 N.E2d 845, 108 Ill.App.2d 
18, cert. den. 91 S.Ct. 980, 401 U.S. 963, 28 
L Ed.2d 248 

Ind.—BUtz v. State, App., 369 N.E2d 1086, 175 Ind. 
App 26. 

Iowa—State v. Jump, 269 N.W.2d 417. 

La.—State v. WilKe, 410 So.2d 1019, app. after remand 
436 So.2d 553, cert. den. 104 S.O. 1327, 465 U.S. 
1051, 79 L Ed.2d 723. 

Md.—Mulligan v. State, 252 A.2d 476, 6 Md.App. 60a 
app. after remand 271 A.2d 385, 10 Md.App. 
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429—Rock v. State, 253 A.2d 401, 6 Md.App. 
618—Fowler v. State, 253 A.2d 409, 6 Md.App. 
651, affd. 267 A.2d 228, 259 Md. 95 
Mass.—Com. v. Fisher, 238 N.E.2d 525, 354 Mass. 549. 
Com. v. Johnson, 326 N.E.2d 355, 3 Mass.App. 
226. 

Minn.—State v. Fossen, 255 N.W.2d 357, 312 Minn 
414. 

Mont.—State v. District Court of Eighth Judicial Dist. 
In and For Cascade County, 577 P.2d 849, 176 
Mont 257. 

Neb.—State v. Bennett, 281 N.W.2d 216, 204 Neb. 
28—State v. Comer, 288 N.W.2d 487, 205 Neb. 
549. 

Nev.—Guyette v. State, 438 P.2d 244, 84 Nev. 160— 
Criswell v. State, 443 P.2d 552, 84 Nev. 459, app. 
after remand 472 P.2d 342, cert. den. 91 S.Ct. 251, 
400 U.S. 946, 27 L.Ed.2d 251. 

NJ.—State v. Bowens, 243 A.2d 847, 101 NJ.Super. 
193. 

N.Y.—People v. Skinner, 417 N.E.2d 501, 52 N.Y.2d 
24, 436 N.Y.S.2d 207—People v. Grimaldi, 422 
N.E2d 493, 52 N.Y.2d 611, 439 N.Y.S.2d 833. 

People v. Kilduff, 276 N.Y.S.2d 814, 52 Misc.2d 
743—People v. Thasa, 323 N.Y.S.2d 272, 66 
Misc.2d 1065. 

Okl.—Lung v. State, Cr., 420 P.2d 158—Breedlove v. 
State, Cr., 516 P.2d 553. 

Or.—State v. Travis, 441 P.2d 597, 250 Or. 213-State 
v. Williams, 458 P,2d 699, 1 Or.App 30. 

Pa.—Com. v, Jackson, 324 A.2d 350, 457 Pa. 237- 
Com. v. Klinger, 337 A.2d 569, 461 Pa. 606. 
RL—State v. Kachanis, 379 A.2d 915, 119 HI. 439. 
Tenn.—Martin v. State, 440 S.W.2d 624, 1 Tenn.Cr. 
App. 282. 

Tex.—In re R E J., Cr., 511 S.W.2d 347. 

Wash.—State v. Slack, 472 P.2d 541, 3 Wash.App. 116. 
Wyo.—Dryden v. State, 535 P.2d 483. 

Reason for rule 

N.Y.—People v. Dumas, 274 N.Y.S.2d 764, 51 Misc.2d 
929. 

Request for counsel not prerequisite 

Mich.—People v. Limon, 145 N.W.2d 287,4 Mich.App. 
440. 

Assistance of appointed counsel 

U.S.—U.S, V, Johnson, C.A.IU., 426 F.2d 1112, cert. 

den. 91 S.Ct. 86, 400 U.S. 842, 27 L.Ed.2d 78. 
Ala.—Wilson v. State, 216 So.2d 741,44 AIa.App. 570. 
CaL—People v. Bauer, 82 CaLRptr. 357, 461 P.2d 637, 
1 C.3d 368, 37 A.LR.3d 1398, cert. den. 91 S.a. 
19a 400 U.S. 927, 27 L.Ed.2d 187—People v. 
Banks, 84 CaLRptr. 367,465 P.2d 263, 2 C.3d 127, 
People v. Tumage* 119 CaLRptr. 237, 45 C,A.3d 
201 . 

Kan.—State v. Meeks, 469 P.2d 302, 205 Kan. 261. 
La.—State v. Skiffer, 218 So.2d 313, 253 La. 405. 
Md.—Mulligan v. State, 252 A.2d 476, 6 Md. App. 600. 
Mich.—People v. Qualls, 158 N.W.2d 60, 9 Mich.App. 
689, cert. den. 89 S.Ct. 397, 393 U.S. 960, 21 
L.Ed.2d 374. 

Ma—State v. Williams, 486 S.W.2d 468, 

N.Y.—People v. Boodie, 257 N.E2d 657, 26 N.Y.2d 
779, 309 N.Y.SJd 211 

N.Y.—People v. Weinstock, 363 N.Y.S.2d 878, 80 
Mhc.2d 510. 

OkL—Fred v. State, Cr., 531 P.2d 1038, cert. den. 95 
S.Ct. 1955, 421 U.S. 966, 44 L.Ed.2d 453. 

Or.—State v. Kucher, 451 P.2d 110, 252 Or. 564. 
Pa.—Com. v. Bordner, 247 AJd 611 432 Pa. 405— 
Com, v. Dixon, 248 A.2d 231, 432 Pa. 423, app. 
after remand 276 A.2d 830, 442 Pa. 343. 

Com. v. Wood, 275 A.2d 859, 219 Pa.Super. 35. 
S.D.—State v. Adkins, 225 N.W.2d 598, 88 S.D. 571. 
Va.—Dailey v. Com., 158 SE.2d 731, 208 Va. 452. 
WasE—State v. Erho, 463 F.2d 779, 77 W«h.2d 553. 
(Marion to give warnings as affecting involun- 
tarincas dabn 

N.Y.—People v. McQueen, 274 N.Y.S.2d 886, 18 
N.Y.2d 337, 221 N.E2d 55<L 


Request for counsel unnecessary 

U.S.—Fowler v Peyton, D.C.Va., 266 F.Supp. 252. 

Md.—Anderson v. State, 253 A.2d 387, 6 Md.App. 688. 
Warning insufficient under Miranda require- 
ments 

U.S.—Green v. U.S., C.A.Okl., 411 F.2d 588—U.S. v. 
Garcia, C.A.Cal., 431 F.2d 134. 

Ala,—Taylor v. State, 217 So.2d 86, 44 AIa.App. 575. 

Ark-Moore v. Stats, 472 S.W.2d 940, 251 Ark. 436. 

Cal—People v. Coyne, 69 CaLRptr. 736, 363 C.A.2d 
• 445—People v. Clark, 82 CaLRptr. 681 2 C.A.3d 

510. 

People v. Lookadoo, 57 CaLRptr. 608, 425 P.2d 
208, 66 C.2d 307. 

Del -Brooks v. State, 229 A.2d 833. 

Ill.—People v. Green, 304 N.E.2d 32,14 Ill.App.3d 972, 
cert den 94 SQ. 3179, 417 U.S. 972, 41 L.Ed.2d 
1143. 

Ind.—Goodloe v. State, 252 N.E2d 788, 253 Ind. 270. 

Md —Duckett v. State, 240 A 2d 331 3 Md.App 563- 
Franklin v. State, 252 A.2d 487, 6 Md.App. 572, 
cert. den. 90 S.Ct. 2210, 399 U.S. 912, 26 L.Ed.2d 
568. 

Miss.—Holifield v. State, 275 So.2d 851. Cert. dism. 94 
S.Ct. 382, 414 U.S. 990, 38 L.Ed.2d 253. 

Mont.—State v Dess, 602 P.2d 142, 184 Mont. 116. 

N.Y.—People v. Bowers, 357 N.Y.S.2d 563, 44 A.D.2d 
241. 

People v. O., 299 N.Y.S.2d 569, 59 Misc.2d 358. 

Indigency as factor 

U.S.—U.S. v. Lubitsch, D.C.N.Y., 266 F.Supp. 294. 

CaL—People v. Connor, 75 CaLRptr. 905, 270 C.A.2d 
630. 

La.—State v Skiffer, 218 So 2d 313, 253 La. 405. 

Mass.—Com. v Wilbur, 231 N.E2d 919, 353 Mass. 
376, cert. den. 88 S.Ct. 1260, 390 U.S. 1010, 20 
L.Ed.2d 161. 

Mich.—People v. Baker, 172 N.W.2d 892, 19 Mich. 
App. 480 

Mo.—State v. Devoe, 430 S.W.2d 164—State v. Bing¬ 
ham, 470 S.W.2d 540. 

Mont.—State v. Zachmeier, 441 P.2d 737, 151 Mont. 
256, app. after remand 453 P.2d 783, 153 Mont. 64. 

N.Y.—People v. Post, 295 N.Y.S.2d 665, 242 N.E.2d 
830, 23 N.Y.2d 157. 

People v. Swift, 300 N.Y.S.2d 639, 32 A.D.2d 
183, cert. den. 90 S.Ct. 584, 396 U.S. 1018, 24 
LEd.2d 510. 

N.C.—State v. Crump, 178 S.E.2d 366, 277 N.C. 573. 

Va.—Johnson v. Com., 160 S.E2d 793, 208 Va. 740— 
Cardwell v. Com., 161 S.E2d 787, 209 Va. 68. 

Wash.—State v. Tetzlaff, 453 P.2d 638, 75 Wash.2d 649. 

Wis.—State v. Schneidewind, 176 N.W.2d 303, 47 
Wis.2d 110. 

Wyo.—Dickey v. State, 444 P.2d 373. 

Applicability of roles prior to Miranda decision 

U.S.—Deaton v. U.S., D.C.Tenn., 305 F.Supp. 1299, 
affd. C.A., 422 F.2d 345. 

Colo.—Lucero v. People, 465 P.2d 504, 

Me.—State v. MacDonald, 229 A.2d 321. 

Miss.—Craft v. State, 380 So.2d 251. 

NJ.—State v. Mayberry, 245 A.2d 481, 52 NJ. 413, 
cert. den. 89 S.Ct. 673, 393 U.S. 1043, 21 LEd.2d 
593. 

Wash.—State v. Cook, 424 P.2d 1006, 70 Washed 715. 

Awareness of right not replacing warning 

U.S.—Montoya v. U.S., GA.Fla., 392 F.2d 731. 

Before and after arraignment 

Cal.—People v. Wood, 59 CaLRptr. 317, 250 C.A.2d 
911. 

Warning sufficient under Miranda requirements 

U.S.—U.S. v. Floyd, GA.N.Y.* 496 F.2d 982, cert den. 
95 S.Ct. 654, 419 U.S. 1069, 42 L.Ed.2d 664. 

Ala.—Jones v. State, Cr„ 258 So.2d 910, 47 AIa.App. 
568. 

Ariz,—State v. Dixon, 489 P.2d 225, 107 Ariz. 415- 
State v. Mumbaugh, 491 P.2d 443, 107 Ariz. 589. 
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Cal.—People v. Cooper, 88 CaLRptr. 919, 10 C.A.3d 
96—People v. Rice, 89 CaLRptr. 200, 10 C.A.3d 
730. 

Cola—Habbord v. People, 488 P.2d 554, 175 Colo. 417. 
Fla.—Myers v. State, App., 256 So.2d 400. 

111.—People v. Williams, 270 N.E2d 98, 132 Ill.App.2d 
805. 

Ind.—Jones v. State, 252 N.E2d 572,253 Ind. 235, cert. 

den. 97 S.Ct. 2934, 431 U.S. 971, 53 L.Ed.2d 1069. 
La.—State v. Cosey, 260 So.2d 620, 261 La. 550. 

Mass.—Com. v. Johnson, 326 N.E2d 355, 3 Mass-App. 
226. 

Mich.—People v. Gilleylem, 191 N.W.2d 96, 34 Mich. 
App. 393. 

Pa.—Com, v. Ponton, 299 A.2d 634,450 Pa. 40—Com. 
v. Scoggins, 304 A.2d 102, 451 Pa. 472. 

Use of precise language or unequivocal terms 
required 

Or.—State v. Williams, 458 P.2d 699, 1 Or.App. 30. 
Wash.—State v, Creach, 461 P.2d 329. 

Wis,—Bohachef v. State, 185 N.W.2d 339, 50 Wis.2d 
694. 

Police officers not required to urge accused to 
obtain attorney 

U.S.-U.S. v Dowells, C.A.Cal., 415 F.2d 801. 

Advice as to need for counsel not required 

Fla.—State v. Craig, 237 So.2d 737. 

Warning to group of defendants 
U.S.—Alvis v Kimbrough, GA.Fla., 455 F.2d 922. 
Denial of effective representation by counsel 
not shown 

U.S.—U.S V. Payne, C.A.Cal., 474 F.2d 603. 

Before interrogation commences only 
Miss.—Holifield v. State, 275 So.2d 851. Cert dism. 94 
S.Ct. 382, 414 U.S. 990, 38 L.Ed.2d 253. 

Statement admissible despite absence of counsel 
HI.—People v. Morgan, 364 N.E2d 56, 7 IlLDec. 69, 67 
I11.2d 1, cert. den. 98 S.Q. 411, 431 U.S. 927, 54 
L.Ed.2d 287. 

Mo.—State v. Clark, App., 552 S.W.2d 256. 

N.Y.—People v. Carbone, 362 N.Y.S.2d 677, 80 
Misc.2d 150. 

Old.—West v. State, Cr., 617 P.2d 1362. . 

Wash.—State v. Gilcrist, App., 531 P.2d 814, 12 Wash. 
733. 

Police inquiries proper 

Cal.—People v. Tumage* 119 CaLRptr. 237, 45 C.A.3d 

201 . 

N.Y.—People v. Mason, 397 N.Y.S.2d 464, 59 A.D.2d 
580. 

Voluntary statement admissible where foreign 
police not acting as United States agents 

U.S.—U.S. V. Mundt, C.A.C 0 I 0 ., 508 FJd 904* cert, 
den. 95 S.Ct. 1682, 421 U.S. 949, 44 LEd.2d 103. 

Where, interrogation takes place af¬ 
ter accused waives his Miranda rights, 
and the police knew at the time that 
the accused was represented by coun¬ 
sel on another charge, the use of state¬ 
ments ma.de by him is error. 81 * 3 ** 

8U6J4&. N.Y.—People v. Tillman, 420 N.E2d 94, 
52 N.Y.2d 1019, 438 N.Y.S.2d 296-People v. 
Grimaldi, 422 N.E2d 493, 52 N.Y.2d 611, 439 
N.Y.S.2d 833. 

People v. Bacote, 428 N.Y.S.2d 70a 76 A.D.2d 

866 . 

Noncustodial circumstances 
N.Y.—People v. Farruggia, 461 N.E2d 295, 61 N.Y.2d 
775, 473 N.Y.S.2d 158—People v. Bertolo, 480 
N.E2d 61, 65 N.Y.2d 111, 490 N.Y.S.2d 475. 

Actual knowledge requirement 
N.Y.—People v. Bertolo, 480 N.E2d 61, 65 N.Y.2d 
111, 490 N.Y.S.2d 475. 

Rule not followed 

Fla.—Lofton v. State, App.3 Dist., 471 So.2d 665. 
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Police unaware of prior pending charge 

N.Y.— People v. Sanchez, 486 N.Y.S.2d 76, 109 A.D.2d 
761. 

Where police might not have known 

N.Y.—People v. Miles, 3 Dept., 484 N.Y.S.2d 218, 106 
A.D.2d 822, on remand 492 N.Y.S.2d 111, 112 
A.D.2d 585. 

Inquiry as to legal representation on pending 
charges 

N.Y.—People v. Mehan, 3 Dept., 490 N.Y.S.2d 897, 
112 A.D.2d 482—People v. Sanders, 3 Dept., 491 
N.Y.S.2d 851, 112 A.D.2d 648. 

Actual knowledge necessary 

N.Y.—People v, Beverly, 2 Dept., 480 N.Y.S.2d 908, 
104 A.Dld 996. 

State not foreclosed from contacting accused on 
another matter 

W.Va.—State v. Clawson, 270 S.E.2d 659, 165 W.Va. 
588. 

There can be no questioning after the 
person interrogated indicates a desire 
to consult with counsel , 8136j3 or to re¬ 
main silent in absence of his coun- 
sel . 8L36j6 

8136j5. U.S.—Miranda v. State of Ariz., Anz., Cal 
& N.Y., 86 S.Q. 1602, 384 U.S. 436, 16 L.Ed.2d 
694, reh. den. 87 S.Ct. 11, 385 U.S. 890, 17 
L.Ed.2d 121. 

U.S. v. Kroslack, C.A.Ind., 426 F.2d 1129—U.S. 
v. Campbell, C.A.Tenn., 721 F.2d 578-CoIlins v. 
Francis, C.A.Ga., 728 F.2d 1322, reh. den. 734 
F.2d 1481, cert. den. 105 S.Ct. 361, 83 L.Ed.2d 
• 297, reh. den. 105 S.Ct. 826, 83 LEd.2d 818. 
Alaska—Martinez v. State, 423 P.2d 700—Sleziak v. 
State, 454 P.2d 252, cert. den. 90 S.Ct. 252, 396 
U.S. 921, 24 L.Ed.2d 202—Oiacomazzi v. State, 
633 P.2d 218. 

Ariz.—State v. Edwards, 529 P.2d 1174, 111 Anz. 357. 
Ark.—Pierce v. State, 451 S.W.2d 219, 248 Ark. 204— 
Glisson v. Stole, 692 S.W.2d 227, 286 Ark. 329, 
reh. den. 695 S.W.2d 121, 286 Ark. 329. 

Cal.—People v. Superior Court of Marin County, 118 
CaLRptr. 617, 530 P.2d 585, 13 C.3d 406. 

People v. White, 80 Cal.Rptr. 461, 275 C.A.2d 
877. 

Colo.—People v. Harris, 552 P.2d 10, 191 Cola 234. 
Conn.—State v. Klimczak, 268 A.2d 372, 159 Conn. 
608. 

D.G—U.S. v. Hinckley, C.A., 672 F.2d 115, 217 U.S. 
App.D.C. 262. 

Fla.—Collins v. State, App., 197 So.2d 574, remd., Sup., 
201 So.2d 225, on remand 203 So.2d 28, cert, 
discharged 207 So.2d 430—State v. Prosser, App., 
235 So.2d 740. 

Ga.—BerryhUl v. Ricketts, 249 S.R2d 197,242 Ga. 447, 
cert den. 99 S.Ct 2418, 441 U.S. 967, 60 LEd.2d 
1073. 

Idaho—State v. Martinez, 643 P.2d 555, 102 Idaho 
875—State v. Moulds, App., 673 P.2d 1074, 105 
Idaho 88U 

III—People v. Sanders, 370 N.R2d 1213, 13 Ill.Dec. 
186, 55 IU.App.3d 178. 

Ind.—Stevens v. State, 354 N.R2d 727, 265 Ind. 396, 
reh. 357 N.R2d 245, 265 Ind. 396. 

Iowa-State v. Heisdorffer, 164 N.W.2d 173—State v. 
Williams, 182 N.Wld 396—State v. Moon, 183 
N.W.2d 644. 

Kan.—State v. Hoy, 430 Pld 275, 199 Kan. 340. 
La.—State v. Jackson, 303 So.2d 734. 

Md.—Mills v. State, 363 A.2d 491, 278 Md. 262. 
Mass.—Com. v. Murray, 269 N.R2d 641, 359 Mass. 
541—Com. v. CineUi, 449 N.E2d 1207, 389 Mass. 
197. 

Mich.—People v. Parker, 269 N.W.2d 635, 84 Mich. 
App. 447. 

Minn.—Giddings v. State, 290 N.W.2d 595. 

Miss.—Weed v. State, 406 So.2d 24. 

Mo.—State v. Boggs, 634 S.W.2d 447. 


Mont.-State v Blakney, 641 P.2d 1045, 197 Mont 
131, cert. den. 103 S.Ct. 3569, 463 US. 1229, 77 
L.Ed.2d 1410 

Neb.—State v. Johns, 177 N.W.2d 580, 185 Neb. 590- 
State v. Garrett, 216 N.W.2d 170, 191 Neb. 439. 

Nev—O’Brien v. State, 634 P.2d 1206, 97 Nev. 527. 

N H.—State v. Nash, 407 A2d 365, 119 NH. 728. 

N.J.—State v. McCloskey, 446 A.2d 1201, 90 NJ. 18. 

N.Y.—People v. Baker, 244 N.E.2d 232, 23 N.Y.2d 307, 
296 N Y.S.2d 745, motion den. 245 N.E.2d 820, 23 
N.Y.2d 898, 298 N.Y.S. 94-People v. Paulin, 255 
N.E2d 164, 25 N.Y.2d 445, 306 N.Y.S.2d 929- 
People v. Stoesser, 421 N.E.2d 110, 53 N.Y.2d 648, 
438 N Y.S.2d 990-People v. MiUer, 425 N.E2d 
879, 54 N.Y.2d 616, 442 N.Y.S.2d 491, app. after 
remand 477 N.Y.S.2d 688, 103 A.D.2d 808, affd 
482 N.E2d 892, 65 N.Y.2d 502, 493 N.Y.S 2d 96, 
cert. den. 106 S.Ct. 317, 88 L.Ed.2d 300. 

People v. Heller, 2 Dept., 471 N.Y.S.2d 883, 99 
A.D.2d 787. 

N.C—State v Fox, 163 S.E.2d 492, 274 N.C. 277, app 
after remand 175 S.E.2d 561, 277 N.C. 1. 

Ohio—State v. Harrison, 251 N.E.2d 521, 20 Ohio 
Misc. 282. 

Or.—Dorsciak v. Gladden, 425 P.2d 177, 246 Or. 233. 

State v. Robinson, 473 Pld 152, 3 Or.App. 
200-State v Suggs, 511 P.2d 405, 13 Or.App. 
484-State v. Garrison, 519 P.2d 1295, 16 Or.App. 
588, app. after remand 534 P.2d 210, 21 Or.App. 
155. 

Pa—Com. v. Nathan, 285 A.2d 175, 445 Pa. 470. 

Com. v. Murphy, Super., 281 A.2d 685, 219 
Pa.Super. 459—Com. v. Richard, 336 A.2d 423, 
233 Pa.Super. 254, cert. den. 96 S.Ct 452, two 
cases, 423 U.S. 1017, 46 L.Ed.2d 389. 

R.I.—State v. Franklin, 241 A.2d 219, 103 El. 715. 

Tenn.—Herron v. State, 456 S.W.2d 873, 3 Tenn.Cr. 
App. 39, vac. in pan on oth. grds 92 S.Ct. 2865, 
408 U.S. 937, 33 L Ed.2d 756. 

Tex.—Reed v. State, Cr., 518 S.W.2d 817. 

Wash.—State v. Chapman, 526 P 2d 64, 84 Wash.2d 
373. 

W.Va.—State v. McNeal, 251 S.R2d 484, 162 W.Va. 
550. 

Wis.—Zelenka v. State, 266 N.W.2d 279, 83 Wis.2d 
601. 

Wyo.—Dryden v. State, 535 P.2d 483. 

Rule inapplicable to pre-Miranda case 

Cal.—People v. Lookadoo, 57 Cal.Rptr. 608, 425 P.2d 
208, 66 C.2d 307. 

Pa.—Com. v. Moody, 239 A.2d 409, 429 Pa. 39, cert, 
den. 89 S.Ct. 189, 393 U.S. 883, 21 LEd.2d 157— 
Com. v. Learning, 247 A.2d 590, 432 Pa. 326. 

Admission prior to announcement as to attorney 
not suppressed 

U.S.—Misner v. US., GA.Tex., 384 F.2d 130. 

Miss.—Nicholson v. State, 243 So.2d 552. App. after 
remand 268 So.2d 350. 

Attorney’s request that interrogation cease 

U.S.—U.S. ex rel. Magoon v. Reincke, C.A.Conn., 416 
F.2d 69. 

N.Y.—People v. Reynolds, 313 N.Y.S.2d 223, 35 
A.D.2d 529. 

Voluntary statement admissible 

U.S.—Stumes v. Solem, GA.S.D., 752 F.2d 317, cert, 
den. 105 S.Ct. 2145, 85 LEd,2d 502. 

Gorel v. U.S., D.C.Tex., 531 F.Supp. 368. 

Ga.—Baker v. State, 278 S.R2d 462, 157 Ga.App. 746. 

IU.—People v. Washington, 325 N.R2d 459, 26 Ill. 
App.3d 631. 

N.Y.—People v. Swift, 325 N.Y.S.2d 991, 37 A.D.2d 
947. 

Okl.—West v. State, Cr., 617 P.2d 1362. 

Where request unambiguous 

U.S.—Smith V. Illinois, IU., 105 S.Ct. 490, 83 L.Ed.2d 
488. 

Request to see district attorney 

La.—State v. Vinet, App.5 Cir., 466 So.2d 544. 


CRIMINAL LAW §732 

Page 1058 

Confrontation functional equivalent of further 
interrogation 

U.S.—Clark v. MarshaU, D.GOhio., 600 F.Supp 1520. 

Postrequest responses to interrogation cannot 
cast doubt on request 

U.S.—Smith v. IUinots, Ill., 105 S.Ct. 490, 83 LEd.2d 
488. 

Attorney’s request that he be notified 

U.S.—U.S. V. Phifer, D.C.Tex., 335' F.Supp. 724. 

Preliminary inquiries allowed 

U.S.—U.S. ex rel. Mealey v. State of Del., D.C.DeL, 356 
F.Supp 473, revd. on oth. grds., C.A, 489 F.2d 
993. 

Admission of statement held harmless error 

Minn.—State v. Smith, 203 N.W.2d 348, 295 Minn. 65. 

N.D.—State v. Hagge, 224 N.W.2d 560, app. after 
remand 231 N.W.2d 773. 

Or.—State v. Ayers, 518 P.2d 190,16 Or.App. 300, cert 
den. 95 S.Ct. 687, 419 U.S. 1093, 42 L.Ed.2d 686. 

Warnings held sufficient 

Tex.—Estes v. State, Cr., 507 S.W.2d 216. 

Presence of counsel not mandated on resump¬ 
tion of questioning 

U.S.—Michigan v. Mosley, Mich., 96 S.Ct 321, 423 
U.S. 96, 46 L.Ed.2d 313, on remand 249 N.W.2d 
393, 72 Mich-App. 289, affd. 254 N.W.2d 29, 400 
Mich. 181, cert. den. 98 S.Ct. 189,434 U.S. 861, 54 
L.Ed.2d 135. 

May change mind 

Ariz.—State v. Grange, App., 543 P.2d 128, 25 Ariz. 
App. 290. 

EL—State v. Halstead, 414 A.2d 1138. 

Failure to sign waiver insufficient to prove ac¬ 
cused wished interrogation stopped 

HI.—People v. Patton, 339 N.R2d 22, 33 Hl.App.3d 
923. 

Further questioning not necessarily barred 

U.S.—Blasingame v. Estelle, C.A Tex., 604 F.2d 893. 

Ark.—Sumlin v. State, 587 S.W.2d 571, 266 Ark. 709. 

Kan —State v. McConico, 607 P.2d 93, 4 Kan.App.2d 
420. 

Neb.—State v. McDonald, 240 N.W.2d 8,195 Neb. 625. 

N.Y.—People v. Servidio, 429 N.E2d 821, 54 N.Y.2d 
951, 445 N.Y.S.2d 143. 

Pa.—Com. v. Rigler, 412 A.2d 846, 488 Pa. 441, cert, 
den. 101 S.Ct. 3004, 451 U.S. 1Q16, 69 L,Ed.2d 
387. 

Wis.—Wentela v. State, 290 N.W.2d 312, 95 Wis.2d 
283. 

Requestioning 

Ohio—State v. Doak, 360 N.E2d 48, 49 Ohio App.2d 
161, 3 0.0.3d 216. 

Another Miranda warning after initial warning 

Or.—State v. Paz, 572 P.2d 1036, 31 Or.App. 851. 

Per se violation not shown 

U.S.—Kennedy v. Fairman, C.A.H1., 618 F.2d 1242, 
cert. dism. 101 S.Ct. 339,449 U.S. 939, 66 L.Ed.2d 
206. 

Colo.—People v. Thorpe, 641 P.2d 935. 

Parent or guardian 

U.S.—U.S. ex rel. Riley v. Franzen, GA.IU., 653 F.2d 
1153, cert. den. 102 S.Ct. 617, 454 U.S. 1067, 70 
L.Ed.2d 601 

Questioning held not violation 

N.Y.—People v. Krom, 461 N.R2d 276, 61 N.Y.2d 
. 187, 473 N.Y.S.2d 139. 

8L36j6. U.S.—Miranda v. State of Ariz., Ariz., Cal., 
& N.Y., 86 S.Ct. 1602, 384 U.S, 436, 16 L.Ed.2d 
694, reh. den. 87 S,Ct. 11, 385 U.S. 890, 17 
LJEd.2d 121—Roberts v. U.S., Dist.Col., 100 S.Ct 
1358, 445 U.S. 552, 63 L.Ed.2d 622. 

Jackson v. Wyrick, GA.Mo., 730 F.2d 1177, 
cert. den. 105 S.Ct. 167, 83 L.Ed.2d 102. 

Ala.—Johnson v. State, Cr., 238 Sold 908, 46 Ala.App. 

110 . 

Alaska—Martinez v. State, 423 P.2d 700. 
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Ariz.—State V. Clemons, 552 P.2d 1208, 27 AnzApp. 
193. 

Ark.—Pierce v. State, 451 S.W.2d 219, 248 Ark. 204— 
Petree v. State, 451 S.W.2d 461, 248 Ark. 359— 
Webb v. State, 522 S.W.2d 406, 258 Ark. 95. 

Cal.—People v. Fioritto, 68 Cal.Rptr. 817, 441 P.2d 
625, 68 C.2d 714—People v. Randall, 83 Cal.Rptr. 
658, 464 P.2d 114, 1 C.3d 948—People v. Burton, 
99 CaLRptr. 1, 491 P.2d 793, 6 C.3d 375. 

Colo.—Dyett v. People, 494 P.2d 94, 177 Colo. 370. 

Conn.—State v. Jones, 446 A.2d 1080, 187 Conn. 504. 

Del.—Holmes v. State, 300 A.2d 6. 

D.G—Taylor v. U.S., App., 380 A.2d 989. 

Fla.—Spradley v. State, 442 So.2d 1039. 

State v. Paschal, App., 358 So.2d 73. 

III.—People v. Lakes, 376 N.E2d 730, 17 Ill Dec. 584, 
60 ULApp.3d 271. 

Ind.—Brown v. State, 270 N.E2d 751, 256 Ind. 558. 

Iowa—State v. Lamp, 322 N.W.2d 48. 

Kan.—State v. Deannan, 422 P.2d 573, 198 Kan. 44, 
app. after remand 453 P.2d 7, 203 Kan. 94, cert, 
den. 90 S.Ct, 194, 396 U.S. 895, 24 LEd.2d 173. 

Ky.—Creech v. Com., 412 S.W.2d 245—Combs v. 
Com., 438 S.W.2d 81 

La.—State v. Hebert, 356 So.2d 991. 

Mass.—Com. v. Taylor, 374 N.E2d 81, 374 Mass. 426. 

Me.—State v. Ayers, 433 A.2d 356, app. after remand 
468 A.2d 606, cert den. 104 S.Ct 1919, 80 LEd.2d 
466. 

Mich.—People v. Mosley, 214 N.W.2d 564* 51 Mich. 
App. 105. 

Minn.—Giddings v. State, 290 N.W.2d 595. 

Miss.—McDougle v. State 355 Sa2d 1386. 

Ma—State v. Kelly, 439 S.W.2d 487. 

State v. Stevenson, App., 523 S.W.2d 349, app. 
after remand 550 S.W.2d 598. 

Neb.—State v. Johns, 177 N.W.2d 580, 185 Neb. 590. 

N.Y.—People v. McKie, 250 N.E2d 36, 25 N.Y.2d 19, 
302 N.YSld 534—People v. DePasquale, 426 
N.E2d 467, 54 N.Y.2d 693, 444 N.Y.S.2d 973- 
People v. Ferro, 472 N.E2d 13, 63 N.Y.2d 316, 
482 N.Y.S.2d 237, cert. den. 105 S.Q. 2700, 86 
LEd.2d 717. 

N.G—State v. Bishop, 158 S.E2d 511, 272 N.G 283. 

NX).—State v. Iverson, 187 N.W.2d 1. Cert den. 92 
$.Ct 322, 404 U.S. 956, 30 L.Ed.2d 273. 

OkL—Jernigan v. State, Cr., 674 P.2d 44. 

Or.—State v. Stilling, 590 P.2d 1223, 285 Or. 293, cert, 
den. 100 S.Ct 169, 444 US. 880, 62 L.Ed.2d 110. 

Pa.—Com. v. Learning, 247 A2d 590, 432 Pa. 326. 

R.L—State v. Travis; 360 A.2d 548, 116 R.I. 678. 

Torn.—Lee v. State, Cr., 560 S.W.2d 82. 

Tex.—Coleman v. State, Cr.App., 646 S.W.2d 937. 

Wash.—State v. Osborne, 569 P.2d 1176, 18 WashApp. 
318. 

W.Va.—State v. Farley, 280 S.E2d 234. 

Interrogation permitted where accused Initiates 
further communication 

U.S.—Edwards v. Arizona, Ariz., 101 S.Ct 1880, 451 
U.S. 477,68 L.E<Ud 378, reh. den. 101 S.Ct. 3128, 
452 US. 973, 69 L.Ed.2d 984—Oregon v. Brad¬ 
shaw, Or., 103 S.Ct 2830, 462 US. 1039, 77 
L.Ed .2 d 405, on remand 674 P.2d 1190, 66 OrApp. 
585, review den. 678 P.2d 740, 296 Or. 712. 

D.G—Rogers v. US., App., 483 A2d 277, cert den. 

105 S.Ct 1223, 84 LEd.2d 363. 

Post-Escobedo, pre-Miranda case 
' UA—Connors v. State of S.D., CA.S.D., 422 F.2d 122, 
oeit den. 90 S.Ct 1881, 398 U.S. 954, 26 L.Ed.2d 
297—UA ex rd. Coleman v. Mancusi, GA.N.Y., 
423 F.2d 985, cert den. 91 S.Ct 84,400 U.S. 842, 

27 L.Ed.2d 77. 

CaL—People v. Lookadoo, 57 CaLRptr. 608, 425 P2d 
208,66 G2d 307. 

Mich.—People v. Pace, 165 N.W.24 305, 14 MichApp. 
248. 

Etoctioa to proceed without counsel after re- 
pmt shere ft w 

UA—UA V. Monti, CAMm., 357 F.2d 899. 

CaL— People v. HH, 58 CaLRptr. 34a 426 P.2d 908, 66 
G2d 536, oert den. 88 S.Ct 492, 389 UA 993, 19 


L.Ed.2d 487, cert. den. 88 S.Ct 838, 390 U.S. 911, 
19 L.Ed.2d 884. 

People v. Sunday, 79 Cal.Rptr. 752, 275 C.A. 
473—People v. Brockman, 83 Cal.Rptr. 70, 2 
C.A.3d 1002. 

Ill.—People v. Cozzi, 416 N.E.2d 1192, 48 Ill.Dec. 670, 
93 Ul.App.3d 94. 

Ky.—Cody v. Com., 449 S.W.2d 749. 

Pa.—Com. v. Jefferson, 281 A.2d 852, 445 Pa. 1. 
Wash.—State v. Blanchey, 454 P.2d 841, 75 Wash.2d 
926, cert. den. 90 S.Ct. 694, 396 U.S. 1045, 24 
L.Ed.2d 688. 

Statement as to attorney’s instruction to remain 
silent held inadmissible 

I1L—People v. Novak, 228 N.E2d 139, 84 Ill.App.2d 
276. 

Rule inapplicable to pre-Miranda case 

Cal.—People v. Wood, 59 Cal.Rptr. 317, 250 CA2d 
911. 

Voluntary statement admissible 

U.S.—Barnhill v. U.S., CANeb., 429 F.2d 340. 

U.S. v. Choice, D.C.Pa., 392 F.Supp. 460. 
Ariz.—State v. Calvery, App., 571 P.2d 300, 117 Ariz. 
154. 

CaL—People v. Brockman, 83 Cal.Rptr. 70, 2 CA.3d 
1002—People v. Johnson, 97 Cal.Rptr. 332, 20 
GA.3d 168. 

Ga.—Jenkins v. State, 182 S.E2d 542, 123 GaApp. 
822. 

Ill.—People v. Moore, 276 N.E2d 319, 50 IU.2d 24. 
Mo.—State v. Williams, App., 566 S.W.2d 841. 

NJ.—State v. Graham, 283 A.2d 321, 59 NJ. 366. 
N.G— State v. Jones, 178 S.E2d 820, 278 N.G 88. 
N.D.— State v. Thompson, 256 N.W.2d 706. 

Or.—State v. Austin, App., 465 P.2d 256, 1 Or.App. 
556. 

S.G—State v. Thompson, 281 S.E.2d 216, 276 S.C. 616, 
affd. 756 F.2d 314. 

Wash.—State v. Emmett, 463 P.2d 609, 77 Wash.2d 
520. 

Subsequent interrogation permitted where rights 
not invoked 

U.S.—Jackson v. Wyrick, CAMo., 730 F.2d 1177, cert, 
den. 105 S.Q. 167, 83 L.Ed.2d 102. 

Hunt v. Cox, D.GVa., 312 F.Supp. 637—U.S. v. 
Hatchel, D.C.Mass., 329 F.Supp. 113. 

CaL—People v. Carroll, 84 Cal.Rptr. 60, 4 GA.3d 
52—People v. Atkins, 89 Cal.Rptr. 588, 10 C.A.3d 
1042—People v. Rice, 94 CaLRptr. 4, 16 C.A.3d 
337—People v. Rowe, 99 CaLRptr. 816, 22 CA.3d 
1023. 

La.—State v. Higginbotham, 261 So.2d 638, 261 La. 
983. 

Md.—Gardner v. State, 269 A2d 186, 10 MdApp. 233, 
cert. den. 92 S.Ct 279, 404 U.S. 937, 30 L.Ed.2d 
250. 

Ma—State v. Burley, App., 523 S.W2d 575. 

N.M.—State v. Harrison, App, 471 P.2d 193, 81 N.M. 

623, cert den. 472 P.2d 382, 81 N.M. 668. 

Or.—State v. Freeman, 484 P.2d 867, 50 OrApp. 372. 
Va.—Lamb v. Com., 227 &E2d 737, 217 Va. 307. 
Rule does not interdict use of volunteered state¬ 
ments 

Ariz,—State v. Best, 486 P.2d 189, 15 ArizApp. 77- 
State v. Kroupa, 492 P.2d 750, 16 ArizApp. 254. 
Cal.—People v. Tremayne, 98 CaLRptr. 193, 20 CA.3d 
1006. 

DL—People v. Doss, 256 NX.2d 753, 44 UL2d 541. 
People v. Walker, 279 N.E2d 23, 2 IUApp.3d 
1026. 

La.—State v. Higginbotham, 261 So A! 638, 261 La. 
983. 

Ma—State v. Barker, 472 S.W.2d 339. 

Warning that accused may halt interrogation 
not required 

U.S.—Mock v. Rose, GA.Tenn,, 472 F.2d 619, cert. 

den. 93 S.Ct. 2165, 411 U.S. 971, 36 L.Ed.2d 693. 
Ga.—Brownlee v. State, 273 SA2d 636, 155 GaApo. 
875. 
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Iowa—State v. Holdemess, 191 N.W.2d 642. 

Mich.—People v. Tubbs, 177 N.W.2d 622, 22 Mich. 
App. 549—People v. Pantoja, 184 N.W.2d 762, 28 
MichApp. 681—People v. Smith, 186 N.W.2d 61, 
30 MichApp. 34, affd. 199 N.W.2d 179, 388 Mich. 
93. 

Minn.—State v. Jones, 196 N.W.2d 606, 293 Minn. 443, 

Mo.—State v. Harper, 465 S.W.2d 547. 

N.M.—State v. Carlton, App., 495 P.2d 1091, 83 N.M. 
644, cert. den. 495 P.2d 1078, 83 N.M. 631. 

Pa.—Com. v. Alston, 317 A.2d 241, 456 Pa. 128. 

Rule directive only 

N.M.—State v. Carlton, App., 495 P.2d 1091, 83 N.M. 
644, cert. den. 495 P.2d 1078, 83 N.M. 631. 

Subsequent interrogation permitted where rights 
not involved 

‘ U.S.—U.S. v. Kinsey, D.GPa., 352 F.Supp. 1176. 

Mo.—State v. Jordan, App., 506 S.W.2d 74. 

Subsequent questioning permissible when sub¬ 
stantial change of circumstances accrued 

Mo.—State v. Woodward, App., 587 S.W.2d 287. 

Pa.—Com. v. Grandison, 296 A.2d 730, 449 Pa. 231. 

Interrogation must cease 

U.S.—U.S. v. Chapman, D.C-Ohio, 501 F.Supp. 698. 

Ark.—Moore v. State, 551 S.W.2d 185, 261 Ark. 274. 

CaL—People v. Martinez, 165 CaLRptr. 160, 106 
C.A.3d 524. 

Del.—Boyer v. State, 436 A.2d 1118. 

Fla.—Arnold v. State, App., 265 So.2d 64—State v. 
Wininger, App.3 Dist, 427 So.2d 1114. 

HI.—People v. Starnes, 289 N.E2d 264, 8 Dl.App.3d 
709—People v. Pendleton, 321 N.E2d 433, 24 
Ul.App.3d 385. 

N.Y.—People v. Brown, 368 N.Y.S.2d 645, 82 Misc.2d 
115. 

N.D.—State v. Roquette, 290 N.W.2d 260. 

Or.—State v. Bishop, 621 P.2d 1196, 49 OrApp. 1023. 

Pa.—Com. v. Dulaney, 295 A.2d 328, 449 Pa. 45. 

R.L—State v. Benton, 413 A.2d 104. 

Further questioning thereafter violates individu¬ 
al’s constitutional right 

U.S.—Williams v. Brewer, GA. Iowa, 509 F.2d 227, 
affd. 97 S.Ct. 1232, 430 U.S. 387, 51 L.Ed.2d 424, 
reh. den. 97 S.Ct 2200, 431 U.S. 925, 53 LEd.2d 
240, on remand 285 N.W.2d 248, cert. den. 100 
S.Ct 1859, 446 U.S. 921, 64 L.Ed.2d 277. 

Ariz.—State v. Edwards, 529 P.2d 1174, 111 Ariz. 357. 

Pa.—Com. v. Davenport, 295 A.2d 596, 449 Pa. 263. 

Statement elicited by friend at police behest 
violates constitutional right* 

U.S.—U.S. V. Brown, GAWyo., 466 F.2d 493. 

Subsequent request for statement not per se 
constitutionally prohibited 

HI.—People v. Connell 414 N.E2d 796, 46 HLDec. 743, 
91 DlApp.3d 326. 

N.Y.—People v. Gary, 286 N.E2d 263, 31 N.Y2d 68, 
334 N.Y.S.2d 883. 

Or.—State v. Dyke, 528 P.2d 1073, 19 OrApp. 705. 

Subsequent admission jnsHmiariM^ mui^ inter¬ 
vening events sufficiently purge taint 

U.S.—State of S.D. v. Long, C.AS.D., 465 F.2d 65, 
cert. den. 93 S.Ct 951, 409 U.S. 1130, 34 L.Ed.2d 
263. 

Ark.—Scott v. State, 475 S.W.2d 699, 251 Ark. 918, 
app. after remand 492 S.W.2d 902, 254 Ark. 271— 
Fain v. State, 611 S.W.2d 508, 271 Ark. 874. 

Subsequent questioning after advisement of 
rights 

Minn.—State v. Link, 289 N.W.2d 102. 

N.Y.—People v. Jackson, 359 N.R2d 677, 41 N.Y^d 
146, 391 N.Y.S.2d 82. 

Wis.—State v, Shaffer, App., 292 N.W.2d 37a 96 
Wis.2d 531. 

Reconsideration 

N.Y.—People v. Sanchez, 391 N.Y.S.2d 513, 88 Misc.2d 
929. 

Utah-State v. Martinez, 595 P.2d 897. 
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Future inquiries as to change of mind not pre¬ 
cluded 

m.People v. Colley, 404 N.E.2d 378, 38 Ill.Dec. 954, 83 
Ill.App.3d 834. 

Privilege violated by confession obtained by 
officer unaware accused asserted rights 
previously 

Cal.—People v. Smith, 193 Cal.Rptr. 692, 667 P.2d 149, 
34 C.3d 251, disapproving People v. Lopez, 153 
Cal.Rptr. 541, 90 C.A.3d 711. 

Conversation with attorney 

U.S.—Fuentes v. Moran, D.C.R.I., 572 F.Supp. 1461, 
affd. 733 F.2d 176. 

Waiver 

Mo.—State v. Wood, App., 662 S.W.2d 876. 

N.Y.— People v. Mann, 457 N.E2d 788,60 N.Y.2d 792, 
469 N.Y,S.2d 681—People v. Cunningham, 459 
N.E2d 151, 60 N.Y.2d 930^ 471 N.Y.S.2d 42. 

The state has the burden of showing 
waiver of the privilege against self-in- 
crimination and the right to coun¬ 
sel . 81 ^ 7 

81.36J7. U.S.—Tague v. Louisiana, La., 100 S.Ct. 
652, 444 U.S. 469, 62 L.Ed.2d 622, on remand 381 
So.2d 507. 

Fisher v. Scafati, D.C.Mass., 314 F.Supp 929, 
affd., C.A., 439 F.2d 307, cert. den. 91 S.Ct. 2256, 
403 U.S. 939, 29 L.Ed.2d 719. 

"Ala.—Thomas v. State, Cr.App., 370 So.2d 1066, writ 
quashed 370 So.2d 1070. 

Alaska—Thessen v. State, 454 P.2d 341. Cert. den. 90 
S.Ct. 588, 396 U.S. 1029, 24 L.Ed.2d 525. 

Ariz.—State v. Jones, App., 582 P.2d 645, 119 Ariz. 
555. 

Cal.—People v. Brockman, 83 Cal.Rptr. 70, 2 C.A.3d 
1002—People v. McFadden, 84 Cal.Rptr. 675, 4 
C.A.-3d 672. 

Colo.—People v. Traubert, 608 P.2d 342, 199 Colo. 322, 
app. after remand 625 P.2d 991. 

D.C.—Frazier v. U.S., C.A., 419 F.2d 1161, 136 U.S 
, App.D.C. 180, app. after remand 476 F.2d 891, 155 
U.S.App.D.C. 135. 

Ga.—Reeves v. State, 243 S.E.2d 24, 241 Ga. 44, cert. 

den. 99 S.Ct. 165, 439 U.S. 854, 58 L.Ed.2d 160. 
Hawaii—State v. Green, 457 P.2d 505, 51 Haw. 260. 
Idaho—State v. Sandoval, 452 P.2d 350, 92 Idaho 853. 
Ill.—People v. Green, 304 N.E.2d 32,14 Ill.App.3d 972, 
cert. den. 94 S.Q. 3179, 417 U.S. 972, 41 L.Ed 2d 
1143. 

Ind.—Bauer v. State, 300 N.E.2d 364, 157 Ind.App. 
400. 

Iowa-State v. Kendrick, 173 N.W.2d 560. 

Kan.—State v. Holt, 573 P.2d 1117, 2 Kan.App.2d 1. 
La.—State v. Mouton, 366 So.2d 1336.' 

Md.—Anderson v. State, 253 A.2d 387, 6 Md.App. 
688—Fowler v. State, 253 A.2d 409, 6 Md.App. 
651, affd. 267 A.2d 228, 259 Md. 95. 

Mass.—Com. v. White, 371 N.E2d 777, 374 Mass. 132, 
affd. 99 S.Q. 712, 439 U.S. 280, 58 LEd.2d 519, 
rch. den. 99 S.Ct. 1061, 439 U.S. 1136, 59 L.Ed.2d 
99. 

Mich.—People v. Limon, 145 N.W.2d 287,4 Mich.App. 
440. 

Minn.—State v. Merrill, 274 N.W.2d 99, 

N.M.—State V. Lopez, App., 452 P.2d 199, 80 N.M. 
130. 

N.y!—P eople v. Edney, 366 N.Y.S,2d 219, 47 A.D.2d 
906, affd. 350 N.E2d 400, 39 N.Y.2d 620, 385 
N.Y.S.2d 23. 

Ohio-State v. Jones, 306 N.E,2d 409,37 Ohio St.2d 21. 
Pa.—Com. v. Taper, 253 A2d 90, 434 Pa. 71. 

S.C.—State v. Curley, 171 S.E2d 699, 253 S.C. 513, 
cert. den. 91 S.Ct. 69, 70,400 U.S. 834, 27 LEd.2d 
66, app. after remand 184 S.E2d 80, 257 S.C 68. 
S.D.—State v. Seal, 160 N.W.2d 643, 83 S.D. 455. 
Tenn.—Lee v. State, Cr., 560 S.W.2d 82. 

Wash.—State v. H&verty, 475 P.2d 887, 3 Wash.App. 
495. 

Wyo.—Dryden v. State, 535 P.2d 483. 


What constitutes waiver 

U.S.—Miranda v. State of Ariz., Ariz., Cal. & N.Y., 86 
S.Ct 1602, 384 U.S. 436, 16 L.Ed.2d 694, reh. den. 

87 S.Ct. 11, 385 U.S. 890, 17 L.Ed 2d 121. 

Alaska—Thessen v. State, 454 P.2d 341. Cert. den. 90 

5 Ct. 588, 396 U.S. 1029, 24 L.EdJd 525. 

Cal.—People v. Nunez, 86 Cal.Rptr. 707, 7 C.A.3d 655. 
Colo.—Reed v. People, 467 P.2d 809, 171 Colo. 421. 
FlaA-State v. Craig, 237 So.2d 737. 

Ill.—People v. Simmons, 374 N.E.2d 1290, 16 Ill.Dec. 
412, 58 IIl.App.3d 1026. 

N.M.—State v. Day, 577 P.2d 878, 91 N.M. 570, app. 
after new tnal 617 P.2d 142, 94 N.M. 753, cert, 
den. 101 S.Ct. 163, 449 U.S. 860, 66 L.Ed.2d 77. 
N.Y.—People v. Ruiz, 311 N.Y.S.2d 336, 34 A.D.2d 
908 

Or.—State v. Collins, 453 P.2d 169, 253 Or 74. 

Pa.—Com. v. Goldsmith, 263 A.2d 322, 438 Pa. 83. 
Accused not completely informed of his rights 
presumed ignorant of them 
U.S.—U.S. v. Miller, D.CDel., 261 F.Supp. 442. 

Burden held not sustained 

U.S.—Brown v. Heyd, D.C.La., 277 F.Supp. 899, affd., 

C. A., 406 F.2d 346-Hadrick v. Heyd, D.C.La., 
277 F.Supp. 906. 

Fla.—Long v. State, App., 231 So.2d 33—Horton v 
State, App., 285 So.2d 418—Rodriguez v. State, 
App., 287 So.2d 395. 

Md.—Hutchinson v. State, 262 A.2d 321, 9 Md.App. 
41. 

Mass.—Com. v. Taylor, 374 N.E.2d 81, 374 Mass. 426. 
Mont.—State v. District Court of Eighth Judicial Dist. 

In and For Cascade County, 577 P.2d 849, 176 
Mont. 257. 

N.Y.—People v. O., 299 N.Y.S.2d 569, 59 Misc.2d 
358-People v. Dellorfano, 352 N.Y.S.2d 963, 77 
Misc.2d 602. 

Pa.—Com. v. Goldsmith, 263 A.2d 322, 438 Pa. 83. 
Tenn.—Martin v. State, 440 S.W.2d 624, 1 Tenn.Cr. 
App. 282. 

Wash.—State v. Erho, 463 P.2d 779, 77 Wash.2d 553. 

Burden sustained 

La.—State in Interest of Brown, App., 355 So.2d 1073. 

Such safeguards are not required 
where the interrogation is noncustodi¬ 
al . 81 36j8 

8L36J8. U.S.—Miranda v. State of Ariz., Ariz., Cal. 

6 N.Y., 86 S.Ct. 1602, 384 U.S. 436, 16 L.Ed.2d 
694,’ reh. den. 87 S.Q. 11, 385 U.S. 890, 17 
L.Ed.2d 121—Oregon v. Mathiason, Or., 97 S.Q. 
711, 429 U.S. 492, 50 LEd.2d 714—Roberts v. 
U.S., Dist.Col., 100 S.Q. 1358, 445 U.S. 552, 63 
L.Ed.2d 622—California v. Beheler, Cal., 103 S.Q. 
3517, 463 U.S. 1121, 77 L.Ed.2d 1275. 

U.S. v. Fitzgerald, C.AInd., 545 F 2d 578, over¬ 
ruling United States v. Dickerson, 413 F,2d 1111, 
and United States v. Oliver, 505 F.2d 301, to extent 
that they held otherwise—U.S. v. Skinner, C.A. 
Ariz., 667 F2d 1306, oert. den. 103 S.Q. 3569,463 
U.S. 1229, 77 L.Ed.2d 1410. 

Ala.—Truex v. State, 210 So.2d 424, 282 Ala. 191. 

Mastin v. State, QApp., 455 So.2d 244. 

Alaska—Martinez v. State, 423 P.2d 700. 

Anz,—State v. Gumins, 469 P.2d 833, 12 ArizApp. 
267. 

Ark.—Patrick v. State, 436 S.W.2d 275, 245 Ark. 923. • 
Snyder v. State, 692 S.W.2d 273, 15 Ark.App. 
277. 

Cal.—People v. Kasperek, 77 Cal.Rptr. 904,273 C.A.2d 
320—People v. Legerretta, 87 Cal.Rptr. 587, 8 
CA3d 928. 

Colo.—People v. Smith, 475 P.2d 627, 173 Colo. 10. 
Conn.—State v. Bennett, 368 A.2d 184, 171 Conn. 47. 
Del.—Wilson v. State, 414 A.2d 208. 

D.C.—Hicks v. U.S., C.A., 382 F.2d 158, 127 U.S.App. 

D. C 209—James v. U.S., C.A., 418 F.2d 1150, 135 
U.S.App,D.C. 314—Bosley v. U.S., C.A., 426 F.2d 
1257, 138 U.S.App.D.C. 263. 

Fla.—James v. State, App., 223 So.2d 52. 
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Ga—Dennis v. State, 175 S.E.2d 17, 226 Ga. 341— 
Kemp v. State, 179 S.E2d 920,227 Ga. 251—Dyke 
v State, 209 S.E2d 166, 232 Ga. 817, cert. den. 95 
S.Ct. 1687, 421 U.S. 952, 44 L.Ed 2d 106. 
Hawaii—Doe v. Chang, 564 P.2d 1271, 58 Haw. 94. 
Idaho—State v Radabaugh, 471 P.2d 582, 93 Idaho 
727. 

Ill—People v. Hall, 275 N.E2d 196, 1 Ill.App.3d 949. 
Ind.—New v. State, 259 N.E2d 696, 254 Ind. 307. 
Iowa—State v. Masters, 154 N.W.2d 133, 261 Iowa 
366—State v. Church, 169 N.W.2d 889. 

Kan.—State v. Myers, 527 P.2d 1053, 215 Kan 600. 
Ky.—Combs v. Com., 438 $.W.2d 82—Chancellor v. 
Com., 438 S.W.2d 783—Wills v. Cbm., 502 S.W.2d 
60. 

La.—State v. Dugas, 211 So.2d 285, 252 La. 345, cert, 
den. 89 S.Ct. 679, 393 U.S. 1048, 21 L.Ed.2d 
691—State v. Cuchmelli, 261 So.2d 217, 261 La. 
789. 

Me.—State v. Inman, 350 A.2d 58ft. 

Md.—Campbell v. State, 223 A.2d 604, 244 Md. 363. 
Mass.—Com. v. O’Toole, 223 N.E2d 87, 351 Mass. 
627—Com. v. Sullivan, 239 N.E2d 5, 354 Mass. 
598, cert. den. 89 S.Q. 697, 393 U.S. 1056, 21 
LEd.2d 698—Com. v. Cutler, 249 N.K2d 632, 356 
Mass. 245. 

Mich.—People v. Rogers, App., 165 N.W.2d 337, 14 
MichApp. 207—People v. Walsh, 183 N.W.2d 360, 
27 MichApp. 100—People v. Griner, 186 N.W.2d 
800, 30 MichApp. 612. 

Minn.—State v. Mitchell, 163 N.W.2d 310, 282 Minn. 
113—State v. LaRose, 174 N.W.2d 247, 286 Minn. 
517. 

Miss.—Nevels v. State, 216 So.2d 529—Williams v. 
State, 232 So.2d 366—Moore v. State, 237 So.2d 
844. 

Mo.—State v. Bradford, 434 S.W.2d 497. 

Nev.—Schaumberg v. State, 432 P.2d ’500, 83 Nev. 

372—Skinner v. State, 432 P.2d 675, 83 Nev. 380. 
NJ.—State v. Zucconi, 235 A.2d 193, 50 NJ. 391- 
State v. Seefeldt, 242 A.2d 322, 51 NJ. 472. 
N.H.—State v. Davis, 226 A.2d 873, 108 N.H. 45- 
State v. Scanlon, 263 A.2d 669, 110 N.H. 179. 
N.J.—State v. Risden, 254 A.2d 812, 106 NJ.Super, 
226, mod. on oth. grds. 264 A.2d 214, 26 NJ. 27. 
N.M.—State v. Lopez, 442 P 2d 594, 79 N.M. 282. 
State v. Archuleta, App., 482 P.2d 242, 82 N.M. 
378, cert. den. 482 P.2d 241, 82 N.M. 377. 

N.Y.—People v. McKie, 250 N.E.2d 36, 25 N.Y.2d 19, 
302 N.Y.S.2d 534—People v. Ryff, 262 N.E2d 222, 
27 N.Y.2d 707, 314 N.Y.S.2d 17. 

N.C—State v. Oxentine, 154 S.E2d 529, 270 N.C. 
412—State v. Morris, 165 S.Ed.2d 245, 275 N.C. 
50-State v. Fletcher, 181 S.E2d 405, 279 N.C 85. 
Ohio—State v. Hyraore, 224 N.E2d 126, 9 Ohio St.2d 
122, cert. den. 88 S.Ct 1409, 390 U.S. 1024, 20 
LEd.2d 281. 

State v. Woodall, 241 N.E.2d 755, 16 Ohio Misc. 
226. 

Okl.—Fritts v. State, Cr., 443 P.2d 122—Martley v. 
State, Cr., 519 P.2d 544, cert. den. 95 S.Q. 116, 
419 U.S. 863, 42 L.Ed.2d 99. 

Or.—State v. Cook, 411 P.2d 78, 242 Or. 509-State v. 
Travis, 441 P.2d 597, 250 Or. 213—State v. Austin, 
465 P.2d 256, 1 OrApp. 556. 

Pa.—Com. v. Bordner, 247 A.2d 612, 432 Pa. 405— 
Com. v. Feldman, 248 A.2d 1, 432 Pa. 428. 

S.C.—State v. Watts, 152 S.E2d 684, 249 S.C. 80. 
S.D.—State v. Ferguson, 175 N.W.2d 57. 

Tenn.—State v. Morris, 456 S.W.2d 840, 224 Tenn. 437. 
Phillips v. State, 455 S.W.2d 637, 2 Tenn.Cr. 
App. 609. 

Tex.—Tilley v. State, Cr., 462 S.W.2d 594. 

Utah—Stat* v. Jiminez, 451 PJd 583, 22 Utah2d 233- 
State v. Martinez, 457 P.2d 613, 23 Utah2d 62- 
State v. Carlsen, 480 P.2d 736, 25 Utah2d 305. 
Vt.—State v. White, 274 A.2d 690, 129 Vt. 220-State 
v. Oakes, 276 A2d 18, 129 Vt. 241, cert. den. 92 
S.Q. 340, 404 U.S. 965, 30 LEd.2d 285. 

Va.—Dean v. Com., 166 S.E2d 228, 209 Va. 666. 
Wash.—State v. Jordan, 475 P.2d 135, 3 Wash App. 
284-State v. Werry, 494 P.2d 1002, 6 WashApp. 
540. 
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Wis.—Gethaar v. State* 207 N.W.2d 88, 58 Wis.2d 547. 
Wyo.—Priestley v. State, 446 P.2d 405. 

Questioning held not custodial interrogation 

U.S.—U.S. v. Montos, CA.Fla, 421 F.2d 215, cert. 

den. 90 S.Ct. 1262, 397 US, 1022, 25 L.Ed.2d 532. 
Ala.—Manning v. State, Cr., 287 So.2d 248, 51 Ala. 
App. 538. 

Ariz.—State v. Hall, 468 P.2d 598, 12 Ariz.App. 147, 
app. after remand 504 P.2d 534, 18 ArizApp. 
593—State v. Schmidgall, 515 P.2d 609, 21 Ariz. 
App. 68. 

CaL—People v. Coleman, 87 Cal.Rptr. 554, 8 C.A.3d 
722—People v. Gravatt, 99 Cal.Rptr. 287, 22 
CA.3d 133. 

Cola—Jorgensen v. People* 495 P.2d 1130,178 Colo. 8. 
D.C—White v, U.S., App., 222 A.2d 843—Keith v. 
U.S., App., 232 A.2d 92. 

Fla.—Metzler v. State, App. 229 So.2d 886—Gustafson 
v. State, App., 243 So.2d 615, op. quashed in part. 
Sup, 258 So.2d 1, on remand, App., 273 So.2d 86, 
affd. 94 S.Ct. 488, 414 U.S. 260, 38 LEd.2d 456, 
writ discharged 287 So.2d 69. 

Ga.—Ingle v. State, 179 S.E2d 305, 123 GaApp. 56. 
Idaho—State v. Sanchez, 483 P.2d 173, 94 Idaho 125. 
IIL—People v. Stansberry, 268 N.R2d 431, 47 in.2d 
541, cert den. 92 S.Ct. 121, 404 U.S. 873, 30 
L,E<L2d 116. 

Iowa—State v. Davis, 157 N.W.2d 907, 261 Iowa 1351. 
Md.—Berrios v. State, 268 A2d 568, 10 MdApp. 184. 
Mass.—Com. v. Dustin, 368 N.R2d 1388, 373 Mass. 
612, cert den. 98 S.Ct 1523, 435 U.E 943, 55 
L.Ed.2d 540. 

Mich.—People v. Pantoja, 184 N.W.2d 762, 28 Mich. 
App. 681. 

Minn.—State v. Hoskins, 193 N.W.2d 802, 292 Minn. 

111 . 

Miss.—Brown v. State, 293 So.2d 425, cert, den., 95 
S.Ct 319, 419 U.S. 1001, 42 LEd.2d 276. 

Mo.—State v. Hale, 463 S.W.2d 869. 

State v. Williams, App,, 522 EW.2d 641. 

N.H.—State v. Mitchell, 311 A.2d 134, 113 N.H. 542, 
cert den. 94 S.Ct 1487,415 U.S. 958, 39 L.Ed.2d 
573. 

NJ.—State v. Barnes, 252 A.2d 398, 54 NJ. 1, cert 
den. 90 S.Ct 580, 396 U.S. 1029, 24 L.Ed.2d 525. 
N.Y.—People v. Phinncy, 239 N.R2d 515, 22 N.Y.2d 
288, 292 N.Y.S.2d 632—People v. Kaye, 250 
N.E2d 329, 25 N.Y.2d 139, 303 N.Y.S.2d 41. 

People v. Seebode, 318 N.Y.E2d 77, 36 A.D.2d 
660. 

N.C—State v. Davis, 212 S.R2d 516,25 N.CApp. 181. 
Or.—State v. Larson, 472 P.2d 829, 3 Or.App. 343, cert 
den. 92 ECt 2419, 406 U.E 973, 32 L.Ed.2d 673. 
ED.—State v. Johnson, 202 N.W^d 132, 87 S.D. 43. 
Tex.—Bendaw v. State, Cr.. 429 S-W^d 506—Hoover v. 
State, Cr, 449 EW.2d 60—Casas v. State, Cr., 462 
S.W.2d 581, cert den. 92 ECt 135, 404 U.S. 841, 
30 LE42d 75. 

Wash.—State v. Creach, 461 P.2d 329, 77 Wash.2d 194. 

Md—Dufl^TstLe, 221 A^d 653, 243 Md. 425. 

Defendant hdd not in custody 

UR—Roberts v. U.S., CA.La, 441 F.2d 1162, cert. 

den. 91 ECL 2269,403 U.S. 936, 29 L.Ed2d 716. 
CaL—People v. McLean, 85 CaLRptr. 683, 6 CA.3d 

30a 

Colo.—People v. Garrison, 491 P.2d 971, 176 Colo. 516. • 
IE—People v. Reeder, 276 N.R2d 768, 2 IU.App.3d 
471. 

Md.—Coward v. State, 268 AJd 508,10 MdApp. 127. 
Mich.—People v. Jackson, 195 N.WJd 312, 37 Mich. 
App. 664. 

Neb.—State v. Dubany, 167 N.WJd 556,184 Neb. 337. 
N.M.—State v. Gunde, App, 573 P.2d 687, 91 N.M. 

332, cot den. 576 PJd 297, 91 N.M. 491. 

N.Y.—People v. Phinoey, 239 N.E2d 515, 22 N.Y.2d 
288, 292 N.YR2d 631 

People v. Lee, 308 N.Y.E2d 412, 33 AJD.2d 397. 
Tex.—Brown v. State, Cr, 475 EW.2d 938. 

Wash.—State v. Bower, 440 P.2d 167, 73 Wph.2d 634. 


Wis.—McClellan v. State, 193 N.W.2d 711, 53 Wis.2d 
724. 

Prior to booking of defendants 

Cal.—People v. Stout, 57 Cal.Rptr. 152, 424 P.2d 704, 
66 C2d 184. 

Miranda and Escobedo rules inapplicable 

U.E—U.S. v. Thomas, C.A.N.Y., 396 F.2d 310. 

U.S. v. Mendoza-Torres, D.CAriz, 285 F^upp. 
629. 

Cal.—People v. Rusling, 74 Cal.Rptr. 418, 268 C.A.2d 
930. 

N.H.—State v. Davis, 226 A.2d 873, 108 N.H. 45. 

NJ.—State v. Zucconi, 226 A2d 16,93 NJ.Super. 380. 

N.Y.—People v. Alexander, 293 N.Y.S.2d 138, 57 
Misc.2d 462, app. dism. 262 N.E2d 677, 27 N.Y.2d 
731, 314 N.Y.S.2d 539. 

On-tfae-scene interrogation not precluded 

UR—U.S. v. Montos, CA.Fla., 421 F.2d 215, cert, 
den. 90 S.C. 1262, 397 U.S. 1022, 25 LEd.2d 
532—U.S. v. Robertson, CA.Fla,, 425 F.2d 1386, 
cert. den. 91 EG. 110, 400 U.S. 867, 27 LEd2d 
107—Klamert v. Cupp, CAOr., 437 F.2d 1153— 
Utsler v. Erickson, C.A., 440 F.2d 14a Cert. den. 
92 S.Ct. 319, 404 U.S. 956, 30 LEd.2d 272-U.S. 
v. Edwards, CA.Cal., 444 F.2d 122—U.S. v. Qui- 
noncs-Gonzalez, CA.N.M., 452 F.2d 964.’ 

Ariz.—State v. Melot, 502 P.2d 1346, 108 Ariz. 527- 
State v. Bainch, 505 P.2d 248, 109 Ariz. 77. 

Cal.—People v. Wright, 78 Cal.Rptr. 75, 273 CA2d 
325—People v. King, 78 CaLRptr. 146, 273 C.A.2d 
418-People v. Hubbard, 88 Cal.Rptr. 411, 9 
CA3d 827—People v. Atkins, 89 Cal.Rptr. 588, 
10 C.A.3d 1042. 

Conn.—State v. Corrigan, GrAD., 228 A.2d 568, 4 
Conn.Gr. 190—State v, Stafford, GrAD, 281 
A.2d 827, 6 Conn.Cir. 613. 

Del.—Laury v. State, 260 A.2d 907. 

D.C—Montgomery v. U.S., App., 268 A.2d 271—State 
v. Barnes, App., 245 So.2d 108. 

Fla.—Barker v. State, App., 271 So.2d 790. 

Ga.—Arnold v. State, 243 S.R2d 743,145 GaApp. 360. 

Ill.—People v. Parks, 269 N.E2d 484, 48 Ill. 2d 232, 
cert, den. 92 S.Q. 692, 404 U.S. 1020, 30 L.Ed2d 
669. 

Ind.—Johnson v. State, 269 N.E2d 879, 256 Ind 497, 
cert. den. 92 S.Ct. 958, 405 U.S. 921, 30 L.Ed2d 
792. 

Kan.—State v. Frizzell, 485 ?2d 160, 207 Kan. 393. 

La.—State v. Rogers, 236 Sa2d 795,256 La. 447—State 
v. Levy, 292 So.2d 220. 

Wis.—Anderson v. State, 223 N.W.2d 879, 66 Wis.2d 
233. 

Mich.—People v. Morgan, 180 N.W.2d 508, 24 Mich. 
App. 604—People v. Wallace, 189 N.W.2d 861, 33 
Mich.App. 182—People v. Chinn, 366 N.WJd 83, 
141 MichApp. 91 

NJ.—State v. Gosser, 236 AJd 377, 50 NJ. 438, cert 
den. 88 S.CL 1434, 390 U.S. 1035, 20 L.Ed2d 
295-State v. Macuk, 268 A2d 1, 57 NJ. 1. 

State v. Taylor, 489 A,2d 720, 199 NJ.Super. 
339. 

N.Y.—People v. Land, 307 N.Y.S.2d 170, 33 A.D.2d 
798. 

People v. Williford, 311 N.Y.E2d 461, 63 
MiscJd 408. 

N.C—State v. Hayes, 161 SEld 185, 273 N.C 711 

State v. Beasley, 179 $.R2d 82a 10 N.CApp. 
663. 

Or.—State v. Brown, 485 P.2d 444, 5 Or.App. 411 

Pa.—Com. v. McKinnon, 278 A.2d 878, 443 Pa. 183. 

Tenn.—Spears v. State, 466 EW.2d 543, 3 TenmCr. 
App. 716. 

Tex.—Calhoun v. State, Cr., 466 S.W.2d 304. 

Wash.—State v. Berkins, 471 P.2d 131, 2 WathApp. 
910-State v. Gray, 473 P.2d 189, 3 WashApp. 
146-City of Seattle v. Jones, 475 P.2d 790, 3 
WashApp. 431, affd. 488 P.2d 75a 79 Wash.2d 
626. 

Persons not members of “authorities” 

U.S—U.S. V. Maddox, CAAla., 492 F.2d 104, cert 
den. 95 ECt 92, 419 U.E 851, 42 LEd2d 81 
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Ala.—Beecher v. State, 256 So.2d 154, 288 Ala. 749. 

Carr v. State, 219 So.2d 646, 44 Ala.App. 661, 
cert. den. 219 So.2d 649, 283 Ala. 713—Bedingfield 
v. State, Cr., 260 So.2d 408, 47 AlaApp. 677. 
Ariz.—State v. Lombardo, 457 P.2d 275, 104 Ariz. 598. 
Ark.—Ouletta v. State, 442 S.W.2d 216, 246 Ark. 1130. 
Cal.—People v. Wright, 57 CaLRptr. 781, 249 C.A.2d 
692. 

Ill.—People v. Raitano, 401 N.R2d 278,36 nLDec. 597, 
81 IlLApp.3d 373. 

Md.—Minor t v. State, 250 A.2d 113, 6 Md.App. 82. 
Mich.—People v. Lumpkin, 183 N.W.2d 384, 27 Mich. 
App. 143. 

N.Y.—People v. Gatewood, 310 N.Y.S.2d 756, 34 
A.D.2d 851. 

N.C—State v. Howard, 203 SR2d 393, 21 N.CApp. 

■ 75. 

N.D.—State v. Ankney, 195 N.W.2d 547. 

Ohio-State v. Ferrette, 480 N.R2d 399, 18 Ohio St.3d 
106, 18 03.R, 139. 

Wash.—State v. Valpredo, 450 P.2d 979, 75 Wash.2d 
368. 

Internal Revenue investigations 

U.E—Mathis v. U.S., Fla., 88 S.Q 1503, 391 .U S. 1,20 
LE<L2d 381. 

Interrogation in police station not necessarily 
custodial 

N.Y.—People v. Ellis, 397 N.Y.S.2d 541,91 Misc.2d 28. 
Wis.—Mikulovsky v. State, 196 N.W.2d 748, 54 Wis.2d 
699. 

Recordings of conversation 
U.E-U.S. v. Knohl, CARY, 379 F.2d 427, cert. den. 
88 S.a 472, 389 U.S. 973, 19 L.Ed^d 465. 

Use of concealed electronic device by confeder¬ 
ate 

U.S.—Garrett v. U.S, C.A.Cal, 382 F.2d 768, cert. den. 

88 S.a 1069, 390 U.E 964, 19 UEd.2d 1164. 
Md.—Hamilton v. State, 490 A.2d 763, 62 MdApp. 

603, cert. den. 496 A.2d 682, 303 Md. 682. 
Mich.—People v. Caruso, 175 N.W.2d 34, 21 Mich. 
App. 165. 

Interrogation by private party 
Cal.—Matter of Paul P, 5 Dist, 216 CaLRptr. 51, 170 
CA3d 397. 

N.Y.—People v. Ray, 480 N.E.2d 1065, 65 N.Y.2d 282, 
49 N.Y.S.2d 283. 

Conversations with police informant 

Colo.—People v. Aalbu, 696 PJd 796. 

Routine investigation of traffic accident 
S.C.—State V. Morgan, 319 S.R2d 335, 282 S.C. 409. 
Compulsion of testimony by subpoena 
N.D.—State v. Iverson, 187 N.W.2d 1, cert. den. 92 
S.Ct 322, 404 U.S. 956, 30 L.Ed2d 273. 
Interrogation in hospital not custodial 
Kan.—State v. Brunner, 507 P.2d 233, 211 Kan. 596. 
Interview with probation officer 
N.Y.—People v. Alston, 360 N.Y.S.2d 768, 79 Misc.2d 
586. 

Tex.—Kirven v. State, Cr, 492 S.WJd 468. 
Temporary detention for traffic violations 
Wash.—State v. Darnell, 508 P.2d 613, 8 WashApp. 
627, cert den. 94 ECt 842, 414 U.S. 1112, 38 
LEd2d 739. 

Handwriting 

U.E—U.S. v. Snider, CATex, 499 F.2d 424, applica¬ 
tion den. 95 S.CL 301, 419 U.E 989, 42 LEd.2d 
264, cert den. 95 S.a 792, 419 U.S. 1115, 42 
LEd2d 811 

Investigation of automobile accident 
Mass.—Com. v. Comolli, 441 N.E2d 536, 14 Mass. 
App. 607. 

Custodial elicitation not shown 

Minn.—State v. Ulm, 326 N.WJd 159. 

The constitutional right to counsel 
prohibits law enforcement officers 
from deliberately eliciting incrimina- 
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ting information from a suspect in the 
absence of counsel after a formal 
charge against the suspect has been 
filed whether or not the suspect is in 
custody. 8136j8t 

81.36j83L U.S.—Rhode Island v. Innis, R.I., 100 
S.Ct. 1682, 446 U.S. 291, 64 L.E<L2d 297, on 
remand, Sup., 433 A.2d 646, cert. den. 102 S.Ct. 
1980, 456 U.S. 930, 72 LEd.2d 447, am. on oth. 
grds. 102 S.Ct. 2005, 456 U.S. 942, 72 L.Ed.2d 
464—Massiah v. U.S., 84 S.Ct. 1199, 377 U.S. 201, 
12 LEd.2d 246. 

Idaho—State v. LePage, 630 P.2d 674, 102 Idaho 387, 
cert. den. 102 S.Ct. 606, 454 U.S. 1057, 70 L.Ed.2d 
* 595. 

Md.—Bryant v. State, 431 A.2d 714, 49 Md.App. 272, 
cert. den. 102 S.Ct. 2020, 456 U.S. 949, 72 L.Ed.2d 
474. 

N.Y.—People v. Bartolomeo, 423 N.R2d 371, 53 
N.Y.2d 225, 440 N.Y.S.2d 894. 

Accusatory instrument not filed 

N.Y.—People v. Yanus, 460 N.Y.S 2d 180, 92 A.D.2d 
674. 

Although the Fifth Amendment's stric¬ 
tures, unlike the Fourth's are not re¬ 
moved by showing reasonableness, 
there are limited circumstances where 
judicially imposed strictures of Mi¬ 
randa are inapplicable. 81 - 36 ^ 

81.36j8b. U.S.—New York v. Quarles, N.Y., 104 
S.Ct. 2626, 467 U.S. 649, 81 L.Ed.2d 550, on 
remand 473 N.R2d 30, 63 N.Y.2d 923, 483 
N.Y.S.d 678. 

The doctrinal underpinnings of Mi¬ 
randa do not require that it be applied 
in all its rigor to a situation in which 
police officers ask questions reason¬ 
ably prompted by a concern for the 
public safety. 8136j8c 

8136j8c. U.S.—New York v. Quarles, N.Y., 104 
S.Ct. 2626, 467 U.S. 649, 81 L.Ed.2d 550, on 
remand 473 N.R2d 30, 63 N.Y.2d 923, 483 N.Y. 
S.2d 678. 

Accordingly, a “public safety" excep¬ 
tion exists to the requirement that Mi¬ 
randa warnings be given before a sus¬ 
pect's answers may be admitted into 
evidence, 81,36j8d and the availability of 
such exception does not depend upon 
the motivation of the individual offi¬ 
cers involved. 81 * 3 ^ 8 ® 

8I36j8d. Questioning suspect in place ap¬ 
prehended of whereabouts of gun used in 
robbery 

U.S.—New York v. Quarles, N.Y., 104 S.Q. 2626, 467 
U.S. 649, 81 L.Ed.2d 550, on remand 473 N.R2d 
3a 63 N.YJd 923, 483 N.Y.S.2d 678. 

8136J8e. U.S.—New York v. Quarles, 104 S.Ct. 
2626, 467 U.S. 649, 81 L.Ed.2d 550, on remand 
473 N.R2d 30, 63 N.Y.2d 923,483 N.Y.S.2d 678. 

The fact that accused has made a 
statement or answered some questions 
does not deprive tym of right to refuse 
to answer further inquiries. 813 ^ 

81.36J9. U.S.—Miranda v. Suite of Ariz., Ariz., Cal. 
& N.Y., 86 S.CL 1602, 384 U.S. 436, 16 L.Ed.2d 
694, reh. den. 87 S.O. 11, 385 U.S. 890, 17 
, L.Ed.2d 121. 

Alaska—Martinez v. State, 423 P.2d 700. 

CaL—In re Johnny V., 149 CaLRptr. 18a 85 C.A.3d 

120 . 


D.C—Frazier v. U.S., C.A., 419 F,2d 1161, 136 U.S 
App.D.C. 180, app. after remand 476 F.2d 891, 155 
U.S.App D.C 135. 

Manifesting desire to terminate questioning 

Del.—Brooks v. State, 229 A.2d 833. 

Right to terminate questioning at any time 

Miss.—Robinson v. State, 228 So.2d 373. 

Warning not required 

Conn.—State v. Cobbs, 324 A.2d 234, 164 Conn. 402, 
cert. den. 94 S Ct. 77, 414 U.S. 861, 38 L.Ed.2d 
112 . 

Ill—People v. Hudson, 291 N.E.2d 308, 8 IU.App.3d 
813. 

Police officer not prohibited from resuming 
questioning 

Ill—People v. Perez, 391 N.E.2d 456, 29 Ill Dec. 193, 
72 Ill.App.3d 790. 

La.—State v. McCarty, 421 So.2d 213, app. after re¬ 
mand 463 So.2d 488, writ den. 466 So.2d 1301. 
Mich—People v. Stander, 251 N.W.2d 258, 73 Mich. 
App. 617 

Uncertainty about continuing interrogation 

Fla—Bain v. State, App., 440 So.2d *54. 

Miranda warnings need not state 
that should defendant start talking he 
could stop talking at any time and no 
more questions would be asked of 
him . 8136j91 

81.36J9.1. Ga—Williams v. State, 207 SR2d 651, 
132 Ga.App. 152. 

Mass.—Com. v. Lewis, 371 N.E.2d 775, 374 Mass. 203. 
Miss—In Interest of Wilder, 347 So.2d 520. 
Incomplete warning 

Wis—Micale v. State, 251 N.W.2d 458, 76 Wis.2d 370. 

From the fact that accused has cho¬ 
sen to remain silent about one crime, it 
does not automatically follow that he 
also desired to remain silent with re¬ 
spect to an entirely different 
crime . 8U6j9 - 5 

81.36J9.5. U.S—McIntyre v. State of N.Y., D.C. 
N.Y., 329 F.Supp. 9. 

Ill—People v. Lakes, 376 N.R2d 730, 17 Ill.Dec. 584, 
60 Ill.App.3d 271. 

N.Y—People v. Bacome, 370 N.Y.S.2d 36, 48 A.D.2d 
996. 

Va—Hummel v. Com., 247 $.R2d 385, 219 Va. 252, 
cert den. 99 S.Ct. 1278, 440 U.S. 935, 59 L.Ed.2d 
492. 

Absence of counsel 

Ariz.—State v. Richmond, 560 P.2d 41, 114 Ariz. 186, 
cert. den. 97 S.Ct 2988, 433 U.S. 915, 53 LEd.2d 
1101, application den. 98 S.Q. 8, 434 U.S. 1323, 54 
L.Ed.2d 34, reh. den. 98 S.Ct. 537,434 U.S. 976, 54 
L.Ed.2d 469. 

Other statements have been made in 
connection with Escobedo and Miranda 
decisions. 81,36jl ° 

81.36J10. U.S.—Carter v. Garrison, C.A.N.C., 656 
F.2d 68, cert. den. 102 S.Q. 1458, 455 U.S. 952, 
71 LEd.2d 668. 

St. Jules v. Beto, D.C.Tex., 371 F.Supp. 470, 
affd., C.A., 505 F.2d 656-U.S. v. Chadwick, D.C. 
Mass., 393 F.Supp. 763, affd., C.A., 532 F.2d 773,* 
affd. 97 S.Ct. 2476, 433 U.S. 1, 53 L.Ed.2d 538. 
Ala.—Smith v. State, 210 So.2d 826, 282 Ala. 268. 

Mackey v. State, Cr., 314 So,2d 116, 55 Ala.App. 
197, writ. den. 314 So.2d 123, 294 Ala. 764. 

Howard v. State, 217 So.2d 548, 44 Ala.App. 
595. 

Ariz.—State v. Quinones, 465 P.2d 360, 105 Ariz. 380. 
Ark—Edington v, State, 418 S.W.2d 637, 243 Ark. 
10—State v. Allen, 535 P.2d 3, 111 Ariz. 546. 
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CaL—:People v. Fuller, 74 Cal.Rptr. 488, 268 C.A.2d 
844—People v. Glover, 75 Cal.Rptr. 629, 270 
C.A.2d 255—People v. Abbott, 84 Cal.Rptr 40, 3 
C A 3d 966—People v. Webster, 93 Cal.Rptr. 260, 
14 C.A.3d 739 

Colo—Nez v. People, 445 P.2d 68, 167 Colo. 23—Bill¬ 
ings v. People, 466 P.2d 474, 171 Colo. 236. 

Conn.—State v. Hassett, 230 A.2d 553, 155 Conn. 225. 

Del.—Gray v. State, 441 A.2d 209. 

D.C.—Frazier v. U.S., C.A., 419 F.2d 1161, 136 U.S. 
App D.C. 180, app. after remand 476 F.2d 891, 155 
U.S.App.D C. 135. 

Fla.—State ex rel. Lowe v. Nelson, App., 202 So.2d 232, 
adopted 210 So.2d 197. 

Ga—Carnes v. State, 154 S.E.2d 781, 115 Ga.App. 387, 
cert, den 88 S.Ct. 287, 389 U.S. 928, 19 L.Ed.2d 
279. 

Hawaii—State v. Liuafi, 623 P.2d 1271, 1 Haw.App. 
625. 

Idaho—State v. Linn, 462 P.2d 729, 93 Idaho 430- 
State v Dillon, 471 P.2d 553, 93 Idaho 698, cert 
den. 91 S.Ct. 947, 401 U.S. 942, 28 L.Ed.2d 223. 

Ill—People v. Denham, 241 N.R2d 415, 41 IU.2d 1, 
cert den. 89 S.Ct. 1605, 394 U.S. 1006, 22 L.Ed.2d 
784. 

People v. Gonzales, 245 N.E.2d 791, 107 Ill. 
App.2d 44—People v. McCottrell, 254 N.R2d 284, 
117 Ill.App.2d 1—People v. Harris, 262 N.E.2d 99, 
128 IIl.App.2d 256. 

Ind,—Greer v. State, 245 N.E.2d 158, 252 Ind. 20— 
Jones v. State, 255 N.E.2d 219, 253 Ind. 480— 
Fulks v. State, 262 N.R2d 651, 255 Ind. 81. 

Iowa—State v. Heisdorffer, 164 N.W.2d 173—State v. 
Glanton, 231 N.W.2d 31. 

Kan.—State v. Hoy, 430 P.2d 275, 199 Kan. 340-State 
v. Porter, 443 P.2d 360, 201 Kan. 778, cert. den. 89 
S.Ct. 919, 393 U.S. 1108, 21 L.Ed.2d 805. 

La.—State v. Collins, 217 So.2d 182,253 La. 149—State 
v. Gameri 229 So.2d 719, 255 La. 115. 

Md—Boone v. State, 233 A.2d 476, 2 Md.App. 80- 
Brown v State, 242 A.2d 570, 4 Md.App. 261— 
Jones v. State, 260 A.2d 348, 8 Md.App. 405— 
Blevins v. State, 261 A.2d 797, 8 Md.App. 708— 
Pratt v. State, 263 A.2d 247, 9 Md.App. 220. 

Mass.—Com. v. Forrester, 309 N.R2d 190, 365 Mass. 
37. 

Mich—People v Patton, 166 N.W.2d 284, 15 Mich. 
App. 198—People v. Wilson, 174 N.W.2d 79, 20 
Mich.App. 410—People v. Blevins, 186 N.W.2d 82, 
30 Mich.App. 72—People v. Watkins, 230 N.W.2d 
338, 60 Mich.App. 124. 

Minn.—State v. Beltowski, 160 N.W.2d 705, 281 Minn 
28, cert. den. 89 S.Ct. 468, 393 U.S. 988, 21 
L.Ed.2d 450, reh. den. 89 S.Q. 646, 393 U.S. 1045, 
21 L.Ed.2d 598, reh. den. 89 S.Q. 886, 393 U.S. 
1113, 21 L.Ed.2d 816. 

Miss.—Spurlin v. State, 218 So.2d 876. 

Mo—State v. Battle, App., 588 S.W.2d 65. 

Neb.—State v. Ransom, 153 N.W.2d 916, 182 Neb. 
243—State v. Johns, 1'77 N.W.2d 580, 185 Neb. 
590. 

N.Y—People v. Guerra, 291 N.Y.S.2d 580, 30 A.D.2d . 
659, affd. 250 N.R2d 874, 25 N.Y.2d 869, 303 
N.Y.S.2d 882, cert, den.,90 S.Ct. 919, 397 U.S. 914, 
25 LEd.2d 96—People v. Swift, 300 N.Y.S.2d 639, 
32 A.D.2d 183, cert. den. 90 S.Q. 584, 396 U.S. 
1018, 24 L.Ed.2d 510. 

Ohio—State v. White, 239 N.R2d 65, 15 Ohio St.2d 
146. 

State v. Utsler, 255 N.E2d 861, 21 Ohio App.2d 
167. 

Okl—Fritts v. State, Cr., 443 P.2d 122. 

Or.—State v. Travis, 441 P.2d 597, 250 Or. 213—State 
v. Ruiz, 444 P.2d 32, 251 Or. 193—State v. Karch- 
er, 451 P.2d 110, 252 Or. 564. 

Pa.—Com. v. Goldsmith, 263 A.2d 322, 438 Pa. 83— 
Com. v. Williams, 277 A.2d 781, 443 Pa. 85. 

R. I.—State v. Knott, 302 A.2d'64, 111 R.I. 241. 

S. C.—State v. Sullivan, 282 S.R2d 838, 277 S.C. 35. 

S.D.—State v. Seal, 160 N.W.2d 643, 83 S.D. 455, 

Tenn.—Buckingham v. State, Cr., 540 S.W.2d 660, cert. 

den. 97 S.Ct. 759, 429 US. 1049, 50 L,Ed.2d 
764—Cfafton v. State, Cr., 545 S.W.2d 437. 
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Utah—State v. Meyers, 441 P.2d 510, 21 Utah2d 110. 

Wash.—State v Nicholson, 463 P.2d 633, 77 Wash.2d 
415. 

State v. Lister, 469 P.2d 597, 2 Wash.App. 737. 

Wis.—Jones v. State, 230 N.W.2d 677, 69 Wis,2d 337. 

Wyo.—Dryden v. State, 535 P.2d 483. 

Duty of bondsman to give Miranda warning 

Utah—State v, Dorton, 696 P.2d 1218. 

Decisions encompass situations in which danger 
not as great as when accused is subject to 
coercion 

U.S,—Johnson v. State of NJ„ NJ., 86 S.Ct. 1772, 384 
U.S. 719.16 LEd.2d 882, reh. den. 87 S Ct. 12, 385 
U.S. 890, 17 L.Ed.2d 121. 

Proper relationship between accused and prose¬ 
cution 

U.S.—U.S. ex rel. Romano v. Fay, C.A.N.Y., 360 F.2d 
389, cert. den. 87 S.Q. 725, 385 U.S. 1020, 17 
L.Ed.2d 557. 

Different criteria 

Mo.—State v. Beasley, 404 S.W.2d 689. 

Preinterrogation warning required under both 
decisions 

Or.—State v. Williams, 432 P.2d 679, 248 Or. 85. 

Purpose of Miranda 

U.S—Rhode Island v. Innis, R.I., 100 S.Q. 1682, 446 
U.S. 291, 64 L.Ed.2d 297. On remand. Sup., 433 
A.2d 646, cert den. 102 S.Ct. 1980, 456 U.S. 930, 
72 L.Ed.2d 447, am. on oth. grds. 102 S.Q. 2005, 
456 U.S. 942, 72 LEd.2d 464. 

Gorman v. U.S., GA.R.I., 380 F.2d 158. 

Ouletta v. Sarver, D.C.Ark,, 307 F.Supp. 1099, 
affd., C.A., 428 F.2d 804—Lunsford v. Howard, 
D.GKy., 316 F.Supp. 1125. 

Alaska—Mallott v. State, 608 F.2d 737. 

Ark.—Beed v. State, 609 S.W.2d 898, 271 Ark. 526. 

Cal.—People v. Terry, 77 Cal.Rptr. 460,454 P.2d 36, 70 
G2d 410, cert. den. 90 S.Ct. 2205, 399 U.S. 911, 26 
L.Ed.2d 566, reh. den. 91 S.Q. 26,400 U.S. 858, 27 
LEd.2d 97. 

Ind—Lipps v. State, 258 N.R2d 622, 254 Ind. 141. 

Kan.—State v. McConico, 607 P.2d 93, 4 Kan.App.2d 
420. 

Me.—State v. CarteT, 412 A.2d 56. 

Md.—Whitfield v. State, 411 A,2d 415, 287 Md. 124, 
cert. dism. 100 S.Ct, 2980, 446 U.S. 993, 64 
L.Ed.2d 850. 

N.G—State v. Lane, 271 S.R2d 273, 301 N.C. 382. 

Pa.—Com. v. Sklar, 441 A.2d 1201, 497 Pa. 404. 

Va—Penn v. ‘Cont, 169 SJE.2d 427, 210 Va. 242. 

Appllcstion to both confessions and admissions 

Aru-State v. Tellez, 431 P.2d 691, 6 Ariz.App. 251, 
25 AJLR.34 1063. 

N.Y.—People v. Bowers, 357 N.Y.S.2d 563, 44 A.D.2d 
241. 

Application to income tax evasion prosecution 

U.S—U.S. V. Mancuso, GAMd., 378 F.2d 376, cert 
den. 88 S.Ct. 1051, 390 U.S. 955, 19 L.Ed.2d 1149. 

Escobedo not violated 

U.S.—Carder v. Maxwell, D.GOhio, 298 F.Supp. 1056. 

D.C- pond v. U.S., App., 233 A.2d 506. 

Miranda requirements held satisfied or not in¬ 
fringed 

US.—California v. Prysock, Cal., 101 S.Ct 2806, 453 
U.S. 3SS, 69 LEd.2d 696, on remand 180 CaLRptr. 
15,127 GAJd 972. 

US. v. Halbert, GAAriz, 436 F.2d 1226. 

U.S. ex ret Forella v. Follette, D.C.N.Y., 269 
FSupp. 627, affd. GA, 405 F.2d 680, cert den. 90 
S.CL 128, 396 US. 859, 24 L.Ed.2d 111. 

Ala.—Barnes v. State, 221 So.2d 399, 45 AfeApp. 6, 
cert. den. 221 SoSd 404-Shields v. State, Cr., 296 
So.2d 786, 52 AlaApp. 690, cert den. 296 So.2d 
793, 292 Ala. 749. 

Ariz.—State v. Navallez, 457 P.2d'297, 10 ArizApp. 
135. 

Cat—People v. Sam, 77 CaLRptr. 804,454 P.2d 700, 71 
G2d 194. 
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People v. Duran, 284 Aa. 727, 74 Cal.Rptr 459, 
269 C.A2d 112—People v. McFadden, 84 Cal 
Rptr. 675, 4 C.A.3d 672-People v. Califano, 85 
Cal Rptr. 292, 5 C.A3d 476 
Fla—Metzler v State, App., 229 So 2d 886. 

Ga-Furman v. State, 167 S.R2d 628, 225 Ga. 253, 
revd. on oth. grds. and remd, 92 S.Ct 2726, 408 
U.S. 238,33 L Ed.2d 346, reh. den. 93 S.Ct. 89,409 
U.S. 902, 34 L.Ed.2d 163, on remand 194 S.E2d 
410, 229 Ga. 731. 

Idaho—State v. Fisk, 448 P 2d 768, 92 Idaho 675. 
Kan.—State v. Sparks, 535 P.2d 901, 217 Kan. 204. 
Ky—Roberson v. Com., 490 S.W.2d 733. 

La.—State v. Ledet 298 So.2d 761. 

Me.—State v. Collins, 297 A.2d 620. 

Mass.—Com. v. Pacheco, 421 N.E.2d 1239, 12 Mass. 
App. 109. 

Miss—Dean v. State, 300 So.2d 797, cert. den. 95 S.Q. 

1397, 420 U.S. 974, 43 LEd.2d 654. 

Mo—State v. Walker, 416 S.W.2d 134. 

NJ.—State v. D’Orsi, 274 A.2d 586, 113 NJ.Super. 
527. 

N.M.—!State v. Pace, 456 P.2d 197, 80 N.M. 364. 
N.C.—!State v. Taylor, 283 S.E.2d 761, 304 N.C. 249, 
cert. den. 103 S.Ct. 3552, 463 U.S. 1213, 77 
L.Ed.2d 1398, reh. den. 104 S.Ct. 37, 463 U.S. 
1249, 77 LEd.2d 1456. 

Okl—Franklin v. State, Cr., 509 P.2d 161. 

Pa—Com. v. Swint, 296 A.2d 777, 450 Pa. 54. 

S.D.—State v. Johnson,'202 N.W.2d 132, §7 S.D. 43. 
Tex—Jones v. State, Cr., 437 S.W.2d 822. 

Utah—State v. Jiminez, 451 P.2d 583, 22 Utah 2d 233. 
Va—Skinner v. Com., 183 S.R2d 725, 212 Va. 260. 
Wash—State v. Scott, 466 P.2d 168, 2 Wash.App. 

30-State v. Lane, 467 P.2d 304. 

Wis,-State v. Schneidewind, 176 N.W.2d 303, 47 
Wis.2d 110. 

Escobedo and Dorado held inapplicable 
Cal—People v. Apodaca, 60 Cal.Rptr. 782, 252 C.A.2d 
656-People v. Webster, 93 Cal.Rptr. 260, 14 
C.A.3d 739. 

Trickery or subtle coercion 

U.S—U.S. V. Osterburg, GAOL, 423 F.2d 704, cert. 

den. 90 S.Q. 2216, 399 U.S. 914, 26 L.Ed.2d 571. 
Federal Omnibus Crime Control and Safe 
Streets Act 

Pa.—Com. v. Bennett, 264 A. 2d 706, 439 Pa. 34—Com. 
v. Ware, 265 A.2d 790, 438 Pa, 517. 

Escobedo based on Sixth Amendment right to 
counsel 

U.S—U.S. ex rel. Magoon v. Reincke, D.C.Conn., 304 
F.Supp. 1014, affd. GA, 416 F.2d 69. 

Question whether accused waives rights re¬ 
quired 

Or—State v. Williams, 458 P.2d 699, 1 Or.App. 30. 
Denial of right to counsel not justified by show¬ 
ing warning to remain silent 
U.S—U.S. ex rel. Magoon v. Reincke, D.GConn., 304 
F.Supp. 1014, affd. C.A., 416 F,2d 69. 

Miranda warnings for protection against unk¬ 
nowing testimonial self-incrimination 
U.S—U.S. V. Pelensky, D.C.Vt., 300 F.Supp. 976. 
Parolee 

Cal—In re Martinez, 83 Cal.Rptr. 382, 463 P.2d 734, 1 
C.3d 641, cert den. 91 S.Ct 71, 400 U.S. 851, 27 
* L.Ed.2d 88. 

Presence of compulsion during questioning 
U.S—U.S. V. Mootos, CA.Fla., 421 F.2d 215, cert, 
den. 90 SGt. 1262, 397 U.S. 1022, 25 LEd.2d 
532-U.S, v. Viviano, C.A.N.Y., 437 F.2d 295, 
cert. den. 91 S.Q. 1659, 402 U.S. 983, 29 LEd.2d 
149. 

Questioning prior to commission of crime 

Or,—State v. Van Nostrand, 465 P.2d 909, 2 Or.App. 
173. 

“Poison fruit” doctrine 

Kan.—State v. Grass, 504 P.2d 256, 210 Kan. 850. 
Mo-State v. Baskerville, 616 S.W.2d 839. 


N.Y—People v Watson, 2 Dept., 474 N.Y.S.2d 978, 
100 A.D.2d 452, on remand 486 N.Y.S.2d 592, 127 
Misc.2d 439. 

Pa.—Com v. Johnson, 270 A.2d 389, 440 Pa. 229. 
Juvenile’s awareness of rights of 
Pa.—Com. v. Darden, 271 A.2d 257, 441 Pa. 41, cert, 
den. 91 S.Q. 1243, 401 U.S. 1004, 28 L.Ed.2d 540. 

Psychological coercion not shown 

U.S—U.S. V. Lehman, C.A.I11,468 F.2d 93, cert. den. 

93 S.Q. 273, 409 U.S. 967, 34 L.Ed.2d 232. 
Giving some but not all four warnings insuffi¬ 
cient 

Okl—Kirk v. State, Cr., 506 P.2d 599. 

Applicability to disciplinary hearings 
U.S.—Carter v. McGinnis, D.C.N.Y., 351 F.Supp. 787. 
Presence of counsel rendered warnings unneces¬ 
sary 

U S.—Government of Virgin Islands v. Ruiz, D.C.Vir¬ 
gin Islands, 354 RSupp. 245, affd., C A, 495 F.2d 
1175, 

Not limited to hardened criminals 
Fla.—Weinstein v. State, App., 269 So.2d 70. 
Applicable to motor vehicle violations 
N.C—State v. Pollock, 206 S.E.2d 382, 22 N.C.App. 
214. 

Other matters relating to the interro¬ 
gation of accused by police officers 
and admissibility of evidence obtained 
thereby have been considered by the 
courts. 8136jH 

81.36jll. U.S—U.S. v. Crews, DistCol., 100 S.Ct 
1244, 445 U.S. 463, 63 L.Ed.2d 537. 

U.S. v. Castellana, GAFla., 500 FJd 325—U^. 
v. Messina, C.A.N.Y, 507- F.2d 73, cert. den. 95 
S.Q. 1433, 420 U.S. 993, 43 L.Ed.2d 676-Keiper 
v. Cupp, C.A.Or., 509 F.2d 238—Biddy v. Dia¬ 
mond, C.A.Miss., 516 F.2d 118, cert. den. 96 S.Q. 
1724, 425 U.S. 950, 48 L.Ed.2d 194. 

Ala—Bennefield v. State, 202 So.2d 55, 281 Ala. 283. 
Green v. State, Cr., 233 So.2d 243, 45 Ala.App. 
549 —Crowe v. State, Cr., 305 So.2d 396, 54 Ala. 
App. 121—Mallory v. State, Cr., 313 So.2d 203, 55 
Ala. App. 82, writ den. 313 So.2d 208,294 Ala. 765, 
app. dism., cert. den. 96 S.Q. 3185, 427 U.S. 902, 
49 L.£d.2d 1195, 

Alaska—Nicholi v. State, 451 P.2d 351. 

Ariz.—State v. Garda, 466 P.2d 763, 105 Ariz. 469. 
State v. Noriega, 433 P.2d 281, <f Ariz.App. 
428—State v. Humphrey, 531 P.2d 1142, 23 Ariz. 
App. 204. 

Ark.—Bass v. State, 450 S.W.2d 553, 248 Ark. 148. 
Cal.—People v. Lipscomb, 69 Cal.Rptr. 127, 263 
C.A,2d 59—People v. Samaniego, 69 Cal.Rptr. 904, 
263 GA.2d 804—People v. Matthews, 70 CaLRptr. 
756, 264 C.A.2d 557-People v. Ashford, 71 Cal. 
Rptr. 619, 265 GA.2d 673—People v. Duran, 74 
CaLRptr. 459, 269 C.A2d 112-People v. Clark, 
82 CaLRptr. 682, 2 GA.3d 510—People v. Tealer, 
122 CaLRptr. 144, 48 GA3d 598. 

Colo—Aragon v. People, 442 P.2d 397, 166 Colo. 
172—Goddard v. People, 474 P.2d 210, 172 Colo. 
498—People v. Smith, 475 P.2d 627, 173 Colo. 
10—Reed v. People, 482 P.2d 110, 174 Cob. 43. 
Fla.—Carter v. State, App., 199 So.2d 324—Hawkins v. 
State, App., 217 So.2d 582—Christopher v. State, 
App., 217 $o.2d 889—Rhome v. State, App., 222 
So.2d 431-State v. Alford, App., 225 So.2d 582— 
Thompson v. State, App., 235 So.2d 354. 

Ga—Parish v. State, 161 S.R2d 426, 117 Ga.App. 
616—Glover v. State, 181 S,R2d 98, 123 Ga.App. 
348. 

Ill—People v. Dewey, 246 N.E2d 232, 42 IU.2d 148- 
People v. Simmons, 326 N.E2d 383, 60 Hl.2d 173, 
app. after remand 374 N.R2d 1290, 16 HLDec. 
412, 58 I11.3d 1026. 

People v. Gonzales, 245 N.E2d 791, 107' Ill. 
App.2d 44—People v. Bosveld, 248 N.E2d 697, 
109 Ill.App.2d 317—People v. Long, 255 N.E2d 
491, 119 Hl.App.2d 75-People v. Bailey, 304 
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N.E2d 668, 15 IH.App.3d 558—People v. Weath¬ 
ers, 309 N.E2d 795, 18 Ill.App.3d 338. 

Ind.—Pirtle v. State, 323 N.E2d 634, 263 Ind. 16. 

Iowa—State v. Heisdorffer, 164 N.W.2d 173—State v. 
McClelland, 164 N.W.2d 189—State v. Culhson, 
227 N.W.2d 121. 

Kan.—State v. Dobney, 429 P.2d 928, 199 Kan. 449- 
State v. Lekas, 442 P.2d 11,201 Kan. 579—State v. 
Williams, 536 P.2d 1395, 217 Kan. 400. 

Me.—State v. Young, 303 A.2d 113—State v. Hazelton, 
330 A.2d 919. 

Md.—Howell v. State, 247 A.2d 291, 5 Md.App. 337, 
cert. den. 90 S.Ct. 224, 396 U.S. 907, 24 LEd.2d 
183—Fowler v. State, 253 A.2d 409, 6 Md.App. 
651, affd. 267 A.2d 228, 259 Md. 95—People v. 
Ranes, 163 N.W.2d 807, 13 Mich.App. 182-Hol- 
loway v. State, 339 A.2d 319, 26 Md.App. 382. 

Mich.—People v. Rolston, 187 N.W.2d 454, 31 Mich. 
App. 200—People v. Coppemol, 229 N.W.2d 913, 
59 Mich.App. 745. 

Mi nn ._State v. Ferraro, 152 N.W.2d 183, 277 Minn. 
204. 

Miss,—Jenkins v. State, 214 So.2d 470—Jackson v. 
State, 311 So.2d 658. 

Mo.—State v. Hester, 425 S.W.2d 110—State v. Bur- 
' nett, 429 S.W.2d 239—State v. Fleming, 451 
S.W.2d 119—Lewis v. State, 501 S.W.2d 20. 

Mont.—Petition of Fitzpatrick, 464 P.2d 507, 154 
Mont. 512. 

Neb.—State v.. Johns, 177 N.W.2d 580, 185 Neb. 590. 

NJ.—David v. Strelecki, 242 A.2d 371, 51 N.J. 563, 
cert. den. 89 S.Ct. 291, 393 U.S. 933, 21 L.Ed.2d 
269. 

N.M.—State v. Cramp, 484 P.2d 329, 82 N.M. 487. 

N.Y.—People v. Malloy, 240 N.E2d 37,22 N.Y.2d 559, 
293 N.Y.S.2d 542—People v. B., 246 N.E2d 344, 
23 N.Y.2d 611, 298 N.Y.S.2d 489—People v. Pe- 
low, 247 N.E.2d 150, 24 N.Y.2d 161, 299 N.Y.S.2d 
185—People v. Tanner, 295 N.Y.S.2d 709, 31 
A.D.2d 148. 

N.C.—State v. Wright, 161 S.E2d 581, 274 N.C. 84, 
app. after remand 166 S.E.2d 681, 275 N.C. 242, 
cert den. 90 S.Q. 275, 396 U.S. 934, 24 L.Ed.2d 
232—State v. Roseman, 184 S.E2d 289, 279 N.C. 
573. 

Ohio-State v. Perry, 237 N.E2d 891, 14 Ohio St2d 
256. 

State v. Hooper, 227 N.E2d 414, 10 Ohio 
App.2d 229, cert. den. 88 S.Ct. 292, 389 U.S. 928, 
19 L.Ed.2d 281. 

Okl.—Jackson v. State, Cr., 509 P.2d 177. 

Or.—State v. Travis, 441 P.2d 597, 250 Or. 213—State 
v. Cole, 448 P.2d 523, 252 Or. 146—Frye v. Glad- 
den, 465 P.2d 716, 1 Or.App. 629—State v. Lewis, 
468 P.2d 899, 2 Or.App. 378. 

Pa.—Com. v. Sites, 235 A.2d 387, 427 Pa. 486, 31 
A.LR.3d 559—Com. v. Milton, 337 A.2d 282, 461 
Pa. 535. 

Com. v. Thorne, 338 A.2d 593,234 Pa.Super. 93. 

Tenn.—Tooley v. State, 448 S.W.2d 683, 1 Tenn.Cr. 
App. 652. 

Tex.—Sutton v. State, Cr., 419 S.W.2d 857, cert. den. 88 

’ S.Ct. 2070, 392 U.S. 911, 20 LEd.2d 1369-De- 
Leon v. State, Cr., 500 S.W.2d 862. 

Utah-State v. Abbott, 445 P.2d 142, 21 Utah2d 307- 
State v. Scandrett, 468 P.2d 639, 24 Utah2d 202. 

Vt.—State v. Sawyer, 230 A.2d 781, 126 Vt. 372. 

Wash.—State v. Valpredo, 450 P.2d 979, 75 Washed 
368—State v. Adams, 458 P.2d 558, 76 Wash.2d 
650—State v. Lane, 467 P.2d 304. 

State v. Cashaw, 480 ?2d 528,4 WasKApp. 243. 
Quettioning defendants against whom charges 
where pending-elsewhere 

N.C—State v. Dampier, 333 S.E2d 230, 314 N.C 291 

“Public safety” exception 

IU.—People v. Roundtree. 1 Dist, 482 N.E2d 693, 90 
IlLDec. 714, 135 Ill.App.3d 1075. 

Interrogation after arraignment 

U.S.—U.S. v. Schwartz, CA.N.C., 372 F.2d 678. 

Interrogation while delaying arrest 

U.S.—Hoflfa v. U.S., Tenn., 87 S.Ct. 408, 385 U.S. 293, 
17 L Ed.2d 374, reh. den. 87 S.Ct. 97a three cases, 


386 U.S. 940, 951, 17 L.Ed.2d 880, reh. den. 87 
S.Ct. 971, 386 U.S. 940, 951, 7 L.Ed.2d 880. 

N.Y-People v. McDaniels, 279 N.Y.S.2d 574, 53 
Misc.2d 611 

Tests of propriety of interrogation 
Cal.—People v. Sanchez, 56 Cal.Rptr. 648, 423 P.2d 
800, 65 C.2d 814, vac. in part on oth. grds. 75 
Cal.Rptr. 642, 451 P.2d 74, 70 C.2d 562, cert. dism. 
89 S.Ct. 1646, ’394 U.S. 1025, 23 L.Ed.2d 743. 
Fla.—Harris v. State, App., 208 So.2d 108. 

Wis.—State v Shaffer, App., 292 N.W.2d 370, 96 
Wis.2d 531. 

Questioning of unwarned suspect but not using 
evidence obtained 

Cal.—People v. Vamum, 59 Cal.Rptr. 103, 427 P.2d 
772, app. dism., cert. den. 88 S.Ct. 1208, 390 U.S. 
529, 20 L.Ed.2d 86. 

Neb.—State v. Whited, 154 N.W.2d 508, 182 Neb. 282, 
cert. den. 89 S.Ct 143, 393 U.S. 863, 21 LEd.2d 
131. 

Suspect too sleepy to talk 

Kan.-Robinson v. State, 426 P 2d 95, 198 Kan. 543. 

Rule inapplicable in absence of interrogation or offer 
of statement in evidence. 

Ga.—Perkins v. State, 259 S.E2d 193, 151 Ga.App. 
199. 

Ind.—Scott v State, 234 N.E2d 474, 250 Ind. 532. 
La.—State v. Singleton, 376 So.2d 143. 

Rules not limited to investigation of crime for 
which accused in custody 
US.—Mathis V. U.S., Fla., 88 S.Ct. 1503, 391 U.S. 1, 20 
L Ed.2d 381. 

Accused not allowed to see wife to have counsel 
retained 

R.I.—State v. Franklin, 241 A.2d 219, 103 R.I. 715. 

Written Miranda warning to accused able to 
read 

U.S.—BeU v. U.S., C.A.Nev., 382 F.2d 985, cert. den. 
88 S.Ct. 1070, 390 U.S. 965, 19 LEd.2d 1165— 
U.S. v. Johnson, C.A.I11., 426 F 2d 1112, cert. den. 
91 S.Ct 86, 400 U.S. 842, 27 LEd.2d 78. 

U.S. v. Bird, D.C.Mont., 293 F.Supp. 1265. 
Mich.—People v. Bynum, 175 N.W.2d 870, 21 Mich. 
App. 596. 

Interrogation of magistrate 

Pa.—Com. v. Schwartz, 233 A.2d 904, 210 Pa,Super. 
360, affd. 248 A.2d 506, 432 Pa 522, cert. den. 90 
S.Ct 2161, 398 U.S. 957, 26 L.Ed.2d 541, 

Guidelines not be used as trap or snare for 
prosecution 

Kan.—State v. Phinis, 430 P.2d 251, 199 Kan. 472. 

Partial warning 

U.S.—Frazier v. Cupp, Or., 89 S.Ct 1420, 394 U.S. 731, 
22 LEd.2d 684. 

Ill.—People v. Scott, 326 N.E2d 58, 26 Ill.App.3d 857. 

Answers to leading questions held not inadmissi¬ 
ble 

Colo.—Romero v. People, 460 P.2d 784, 170 Colo. 234. 

Interrogation in response to volunteered state¬ 
ments 

N.M.—State v. Ferrari, 460 P.2d 244, 80 N.M. 714. 
Right to be informed of charge 
Colo.—Carroll v. People, 494 P.2d 80, 177 Colo. 288. 
Pa.—Com. v. Boykin, 298 A.2d 258, 450 Pa. 25. 

Interrogation after previous impermissible inter¬ 
rogation 

Kan.—State v. Grass, 504 P.2d 256, 210 Kan. 850. 
Mo.—State v. Duncan, App., 540 S.W.2d 130. 

Medical attention not required before interroga¬ 
tion 

U.S.—U.S. v. Young, D.C.Pa., 355 F.Supp. 103. 
Interrogation after indictment 
U.S.—U.S. V. Hayles, C.A.Tex., 471 F.2d 788, cert. den. 
93 S.Ct. 2159, 411 U.S. 969, 36 L.Ed.2d 690. 

No right to be informed of charge 

Ga.—James v. State, 195 S.E2d 448, 230 Ga. 29. 
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Where counsel appointed prior to interrogation 

Neb.—State v. Moore, 202 N.W.2d 740, 189 Neb. 740. 
“Interrogation” not shown 
U.S.—Rhode Island v. Innis, R.I., 100 S.Ct. 1682, 446 
U.S. 291, 64 L.Ed 2d 297, on remand, Sup., 433 
A.2d 646, cert. den. 102 S.Ct. 1980, 456 U.S. 930, 
72 L Ed.2d 447, am. on oth. grds. 102 S.Q. 2005, 
456 U.S. 942, 72 L.Ed.2d 464. 

Cal.—People v. West, 165 Cal.Rptr. 24, 107 C.A.3d 
987. 

No requirement that parent concur in juvenile's 
waiver constitutional rights 
Wash.—In re Welfare of Deane, App., 619 P.2d 1002. 
Invalidating “hope of benefit” not shown 
Ga.—Stephens v. State, 297 S.E2d 90, 164 Ga.App. 
398. 

Asking to talk to father not invocation of right 
to counsel 

Hawaii—State v. Kaeka, 653 P.2d 96, 3 Haw.App. 444. 
Resuming interrogation when accused initiates 
communication 

La.—State v. Loyd, 425 So.2d 710. 

Reading written Miranda warnings to accused 
unable to read 

Ga.—Denney v. State, 318 S.E.2d 85, 170 Ga.App. 692. 

Questioning defendants against whom charges 
were pending elsewhere 

N.Y.—People v. St. Clair, 478 N.Y.S.2d 996, 124 
Misc.2d 746, affd. 490 N.Y.S.2d 897, 112 A.D.2d 
482. 

Resuming interrogation when police initiate 
communication 

Wis.—State v. Lee, 351 N.W.2d 755, 119 Wis.2d 355, 
affd. 362 N.W.2d 149, 122 Wis.2d 266. 

The Miranda decision delineating 
procedures to safeguard the constitu¬ 
tional privilege against self-incrimina¬ 
tion is to be applied prospectively 
only, 81 - 36 * 12 and is not retroactively ap¬ 
plicable to criminal cases 8L36j13 tried be¬ 
fore the decision was handed 
down. 81 - 36 * 14 The Supreme Court has 
held that the Miranda decision, handed 
down on June 13, 1966, would not be 
applied retroactively, 8136jI5 and that the 
guidelines laid down therein are avail¬ 
able only to persons whose trials had’ 
not begun as of such date, 81 - 36 * 16 and 
that the rules would not affect cases 
still on direct appeal. 81 - 3 - 6 * 17 According¬ 
ly, the guidelines set forth in the Mi¬ 
randa decision are applicable only to 
persons whose trials had not begun as 
of the date of the decision 8136 * 18 or to 
trials begun after such date . 8136319 
They do not apply to trials begun prior 
thereto 8136j20 or to an appeal in which 
the trial had occurred prior to the deci¬ 
sion. 81 - 36 * 21 

81.36J12. U.S.—Davis v. State of N.C., N.C., 86 
S.Ct. 1761, 384 U.S. 737, 16 L.Ed.2d 895. 

U.S. ex rel. Piracd v. Follette, D.C.N.Y., 284 
F.Supp. 267. 

Ala.—Smith v. State, 210 So.2d 826, 282 Ala. 268. 
Colo.—Mora v. People, 481 P.2d 729, 173 Colo. 552. 
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Fla.—Broome v. State, App., 194 So.2d 31—Cameron v. 
State, App., 196 So.2d 182. 

Ga—Moore v. State, 152 S.R2d 570, 222 Ga. 748. 

Bass v. State, 154 S.R2d 770, 115 GaApp. 461. 

Hawaii—State v. Cummings, 423 P.2d 438, 49 Haw. 
522. 

IU.—People v. Ramirez, 235 N.R2d 412, 92 IU.App.2d 
341. 

Iowa—State v. Sanders, 149 N.W.2d 159, 260 Iowa 
327—State v. Halverson, 155 N.W.2d 177, 261 
Iowa 530. 

Kan.-State v. Brown, 426 P.2d 129, 198 Kan. 473- 
State v. Wilson, 426 P.2d 288, 198 Kan. 532. 

La.—State v. Page, 206 $o.2d 503—State v. Card inale, 
206 So.2d 510, 251 La. 827, cert. den. 89 S.Ct 388, 
393 U.S. 959, 21 L.Ed.2d 372, writ dism. 89 S.Ct. 
1161, 394 U.S. 437, 22 L.Ed.2d 398. 

Md—Robinson v. Warden, Md. Penitentiary, 245 A.2d 
407, 5 Md.App. 68. 

Mass.—Com. v. Morrissey, 222 N.R2d 755, 351 Mass. 
505—Com. v. Femino, 226 N.R2d 248, 352'Mass. 
508—Com. v. Daly, 266 N.R2d 870, 358 Mass. 
818. 

Mich.—People v. Lambo, 154 N.W.2d 583, 8 Mich. 

♦ App. 320-People v. Webb, 183 N.W.2d 300, 27 
MichuApp. 339. 

Minn.—State v. Ferraro, 152 N.W.2d 183, 277 Minn. 
204-State v. Eubanks, 152 N.W.2d 453, 277 Minn. 
257, cert. den. 88 S.Ct. 1070, 390 U.S. 964, 19 
LEd.2d 1165—Chapman v. State, 162 N.W.2d 698, 
282 Minn. 13. 

Mo.—State v. Harris, 413 S.W.2d 244. 

Mont.—State v. Chappel, 423 P.2d 47, 149 Mont. 114. 
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Neb.—State v. Bundy, 147 N.W,2d 500, 181 Neb. 160, 
cert. den. 88 S.Ct. 152, 389 US. 871, 19 LEd.2d 
150—State v. Bundy, 167 N.W.2d 770, 184 Neb. 
406. 

Nev.—Hall v. Warden, Nev, State Prison, 434 P.2d 425, 
83 Nev. 446, cert. den. 88 S.Ct. 1425, 390 U.S. 
1031, 20 L.Ed.2d 289 

N.J —State v. Boynes, 229 A.2d 800, 49 N.J. 303—State 
v. Rudd, 230 A.2d 129, 49 N.J. 310—State v. 
Gallicchio, 240 A.2d 166, 51 N.J. 313, cert. den. 89 
S.Ct. 233, 393 U.S. 912, 21 L.Ed.2d 198. 

N.Y.—People v. Kilduff, 276 N.Y.S.2d 814, 52 Misc.2d 
743. 

N.C.—State v. Mills, 150 S.E.2d 13, 268 N.C. 142- 
State v. McKethan, 152 S.E2d 341, 269 N.C. 
81—State v Butler, 153 S.K2d 70, 269 N.C. 483. 
N.C.—State v. Vickers, 163 S.E2d 481, 274 N.C. 311. 
Ohio-^-State v. Ramsey, 224 N.E.2d 914, 9 Ohio App.2d 
345. 

Or.—State v. Allen, 434 P.2d 740, 248 Or. 376. 

Pa.—Com. v. Bishop, 228 A.2d 661, 425 Pa. 175, cert, 
den. 88 S.Ct. 168, 389 U.S. 875, 19 L.Ed.2d 159— 
Com. v. Johnson, 252 A.2d 641, 433 Pa. 582. 

R. I.—State v. Bradshaw, 221 A.2d 815, 101 R.I. 233— 

Ruggiero v. Langlois, 255 A.2d 731, 106 R.I. 15. 

S. D.—State v. Connors, 149 N.W.2d 65, 82 S.D. 489. 
Tenn.—State ex rel. Weston v. Henderson, 413 S.W.2d 

674, 220 Tenn. 1. 

Tex.—Ex parte Perry, Cr., 455 S.W.2d 214. 

Va.—Burnley v. Com, 158 S.E.2d 108—Wooden v. 

Com., 159 S.K2d 623, 208 Va. 629. 

Wash.—State v. Drew, 425 P.2d 349, 70 Wash.2d 793- 
State v. McCoy, 425 P.2d 874, 70 Wash.2d 964, 
cert den. 88 S.Ct 161, 389 U.S: 873, 19 L.Ed.2d 
155. 

Wis.—Ray v. State, 148 N.W.2d 31, 33 Wis.2d 685- 
State v. Pratt 153 N.W.2d 18, 36 Wis.2d 312. 
8U6j21. U.S.—AUen v. U.S., C.A.Tex., 384 F.2d 
926—Ramer v. U.S., C.A.Cal., 390 F.2d 564, cert, 
den. 89 SCt 156, and 89 S.Ct. 165, 393 U.S. 870, 
21 L.Ed.2d 138—Williams v. U.S., C.A.Tex., 391 
F.2d 221, cert. den. 89 S.Ct. 97, 393 U.S. 830, 21 
L.Ed.2d 100. 

Cal.—People v. Powell, 59 CaLRptr. 817, 429 P.2d 137, 
67 C.2d 32. 

People v. Angell, 66 CaLRptr. 80, 258 C.A.2d 
812—People v. Berry, 67 CaLRptr. 315, 260 
C.A.2d 654—People v. Wade, 92 CaLRptr. 750, 15 
C.A.3d 16, cert. den. 92 S.Ct. 972, 405 U.S. 925, 30 
L.Ed.2d 797. 

Ill.—People v. McKee, 235 N.R2d 625, 39 IlL2d 265. 
N.J.—State v. Vigilano, 232 A.2d 129, 50 NJ. 51. 

State v. Zucconi, 226 A.2d 16, 93 NJ.Super. 380. 
N.G—State v. BuUock, 151 S.R2d 9, 268 N.C. 560- 
State v. Temple, 152 S.R2d 206, 269 N.C. 57- 
State v. Childs, 152 S.R2d 453, 269 N.G 307- 
State v. Williams, 152 S.E2d 478, 269 N.C. 376. 

The Escobedo decision delineating 
standards to safeguard constitutional 
privileges is to be applied prospectively 
only; 8U6j22 it is not retroactively appli¬ 
cable to criminal cases 8136 * 23 tried be¬ 
fore the decision was handed 

down. 81 Wj24 Although various deci¬ 

sions, apparently relying on Supreme 
Court decisions applying other crimi¬ 
nal-rule changes to cases still on direct 
‘ appeal, have held to Escobedo decision 
applicable to cases which were not fi¬ 
nal when the decision was an- f 

nounced, 8136j25 and not applicable to 
cases which were final and not open to 
direct review on that date, 8136i26 tie Su¬ 
preme Court has held that the Escobe¬ 
do decision, handed down on June 22, 
1964, would not be applied retroac¬ 
tively, 8l,w and that the rules laid 
down therein would be available only 
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to persons whose trials began after 
such date, 81 - 3 ^ 28 and would not affect 
cases still on direct appeal. 81,36 * 29 Ac¬ 
cordingly, the standards or guidelines 
set forth in the Escobedo decision are 
applicable only to trials which began 
after June 22, 1964, the date of that 
decision, 81,3 ^ 30 and not to trials begun 
prior thereto. 81,36 - 131 

SL36J22. U.S.—Cox v. U.S., C.A.Mo., 373 F.2d 550 
—Morales v. U.S.. GA.Cal, 373 F.2d 527—Wat- 
muff v. Perini, GA.Ohio, 427 F.2d 527. 

U.S. ex rel. O'Callahan v. Parker, D.GPa, 256 
F.Supp. 679, affd, C.A., 372 F.2d 136. 

Ark.—Fisher v. State, 408 S.W.2d 894, 241 Ark. 545, 
cert. den. 88 S.Ct. 43, 389 U.S. 821,19 L.Ed.2d 73. 
Cal.—In re Shipp, 43 Cal.Rptr. 3, 399 P.2d 571, 62 
C2d 547, cert. den. 86 S.Ct. 623, 382 U.S. 1012, 15 
L.Ed.2d 528. 

Fla.—Bell v. State, App., 175 So.2d 80, cerL den. 86 
S.Ct. 1218, 383 UJS. 954, 16 L.Ed.2d 215. 

EL—People v. Thomas, 242 N.E.2d 177, 41 I11.2d 121 
Kan.—State v. Deamun, 422 P.2d 573, 198 Kan. 44, 
app. after remand 453 P.2d 7, 203 Kan. 94, cert 
den. 90 S.Ct 194, 396 U.S. 895, 24 LEd.2d 173. 
R.I.—Lepper v. Langbis, 222 A.2d 678, 101 R.I. 317, 
rearg. den. 223 AJd 349, cert den. 87 S.Ct. 896, 
386 U.S. 924, 17 L.Ed.2d 796. 

Prospective limitation held valid 
U.S.—Linditrom v. People of State of Cal, CA.Cal., 
364 F.2d 827. 

81J6J23. U.S.—Williams v. U.S., D.CMiim., 291 
FJSupp. 376—Howard v. Swenson, D.C.Mo., 293 
F.Supp. 18, aft, GA, 404 F.2d 469—Decker v. 
Sigler, D.GNeb, 310 F.Supp. 588, affd., CjA, 428 
F.2d 453. 

Ala.—Taylor v. State, 213 So.2d 566, 282 Ala, 567, cert, 
den. 89 S.Ct 903, 393 U.S. 1101 21 L.Ed.2d 795. 

Miggins v. State, 193 So.2d 156, 43 Ala.App. 
503. 

Ariz.—State v. Powell, 423 P.2d 127, 5 Ariz-App, 51. 
Ark.—Jackson ,v. State, 410 S.W.2d 766, 241 Ark. 850. 
Cal—People v. Williams, 71 CalRptr. 871, 265 GA2d 
951. 

Colo.—Lauderdale v. People, 424 P.2d 373, 162 Colo. 
36. 

Del.—King v. State, 239 A-2d 707. 

D.G—Clifton v. U.S, GA, 371 F-2d 354, 125 U.S. 
App.D.G 257, cert. den. 87 S.Ct 1311 386 U.S. 
995, 18 L.E&2d 341. 

VS. v. Naples, D.G, 255 F^upp. 888. 

Fla.—Zuniga v. State, App., 184 SoOd 659—Smith v. 
State, App., 192 So.2d 346—Dovico v. State, App., 
199 Sa2d 308. 

Idaho-State v. West, 449 P.2d 474, 92 Idaho 728. 
m—People v. Henderson, 229 N.R2d 519, 37 IU.2d 
489, cert den. 88 S.Ct. 305, 389 U.S. 943, 19 
L.Ed.2d 297. 

People v. Williams, 237 N.R2d 740, 95 III 
AppJd 421. 

Kan.—Hensley v. State, 433 P.2d 344, 199 Kan. 728. 
Me—Papolas v. State, 235 A.2d 533. 

Md.—Brewster v. Warden, Md. Penitentiary, 221 A 2d 
83, 243 Md. 688. 

Cole v. Warden, Md Penitentiary, 226 AJd 683, 

1 MdApp. 21—Cherrix v. Warden, Md Peniten¬ 
tiary, 227 A.2d 30, 1 MdApp. 63—Dailey v. 
Warden, Md Penitentiary, 239 A-2d 778, 3 Md. 
App, 423. 

Mich.—People v. Watson, 165 N.W.2d 288, 14 Midi. 
App, 272. 

Minn.—State ex kL Schuler v. Tahash, 154 N.W.2d 
200,278 Minn. 302—State ex rid. Kopetka v. Ta¬ 
hash, 160 N.W.2d 399, 281 Minn. 52-Swanson v. 
State, 169 N.WJd 32, 284 Minn. 66. 

Neb.—State v. Howard, 155 N.WJd 339, 182 Neb. 
411—State v. Jackson, 155 N.W.2d 361, 182 Neb. 
472. 

NJ.—Stale v. Reynolds, 206 A.2d 750, 43 NJ. 597— 
Thornton v. Yeager, 213 A.2d 649, 45 NJ. 51 


N.M.—State v. Reid, 441 P.2d 742, 79 N.M. 213. 

N.Y.—People v. Carbonaro, 234 N.R2d 433, 21 N.Y.2d 
271, 287 N.Y.S.2d 385, am. on oth. grds. 237 
NE.2d 360, 21 N.Y.2d 971, 290 N.Y.S,2d 199. 

Ohio—State v. Carder, 222 N.R2d 620, 9 Ohio St.2d 1. 

Or.—State v. Thomas, 433 P.2d 814, 248 Or. 283. 

Pa.—Com. ex rel. Keller v. Maroney, 214 A.2d 249,419 
Pa. 318—Com. v. Heckathorn, 241 A.2d 97, 429 
Pa. 534. 

R.I.—State v. McParlin, 221 A.2d 790, 101 R.I. 265. 

Tex.—Wilson v. State, Cr„ 407 S.W.2d 508. 

Voluntariness as standard to be applied 

U.S.—Thompson v. Pepersack, D.GM.d, 270 F.Supp. 
793, affd., C.A., 413 F.2d 454, cert. den. 90 S.Ct. 
971 397 U.S. 950, 25 L.Ed.2d 131. 

81J6J24. U.S.—U.S. ex rel. Simpson v. Maroney, 
D.GPa, 268 F.Supp. 908-U.S. ex rel. Floyd v. 
Rundle, D.GPa., 281 F.Supp. 178—Ellis v. State 
of N.J., D.C.NJ., 282 F.Supp. 298, affd., C.A., 
388 F.2d 988. 

Ariz.—State v. Hudgens, 423 P.2d 90, 102 Ariz. 1, cert 
den. 88 S.Ct 162, 389 U.S. 873, 19 LEd2d 155. 

Ark.—Stewart v. State, 406 S.W.2d 313, 241 Ark, 4, 
cert. den. 87 S.Ct. 983, 386 U.S. 946, 17 L.Ed.2d 
877—Medley v. Stephens, 412 S.W.2d 823, 242 
Ark. 215. 

Cal.—People v. Glaser, App., 48 Cal.Rptr. 427, cert, 
den. 87 S.Ct 164, 385 U.S. 880, 17 LEd.2d 107, 
reh. den. 87 S.Ct 402, 385 U.S. 965, 17 L.Ed.2d 
310—People v. Doptis, 81 Cal.Rptr. 314, 276 
CAJd 738. 

Cdo.-Jordan v. People, 419 P.2d 656, 161 Colo. 54, * 
cert. den. 87 S.Ct 1308, 386 U.S. 992, 18 L.Ed.2d 
338—Nonnand v. People, 440 P.2d 282, 165 Colo. 
509—Baker v. People, 449 P.2d 815, 168 Cola 11. 

Conn.—State v. Hasseti, 230 A.2d 553, 155 Conn. 225. 

Del—Brown v. State, 221 A2d 609. 

Fla.—Watson v. State, 190 So.2d 161, cert den. 88 S.Ct. 
339, 389 U.S. 960, 19 LEd.2d 369. 

Ill—People v. Harper, 223 N.E.2d 841, 36 UL2d 398- 
People v. Musil 227 N.E.2d 751, 37 Dl2d 373. 

Iowa—Duaek v. District Court of Lee County,‘140 
N.W.2d 372, 258 Iowa 673, 258 Iowa 673. 

Kan.—State v. Jenkins, 421 P.2d 33, 197 Kan. 651- 
State v. Bloomer, 421 P.2d 58, 197 Kan. 668, cert, 
den. 87 S.Ct 1697, 387 U.S. 911, 18 L.Ed.2d 
631—Metcalf v. State, 433-P.2d 450, 199 Kan. 800. 

Ky.—Davis v. Com., 415 S.W.2d 372—NickeU v. Com., 
451 S.W.2d 651. 

La.—State v. Evans, 192 So.2d 103, 249 La. 861, cert 
den. 88 S.Ct 110, 389 VS. 887, 19 LEd.2d 187, 
reh. den. 88 S.Ct 483, 389 U.S. 998, 19 LEd.2d 
507. 

Md.—Stronsnider v. Warden, Md. Penitentiary, 226 
A.2d 545, 243 Md. 692. 

Mich.—People v. Gisondi, 156 NW.2d 601, 9 Mich. 
App. 289. 

Minn.—State ex rel. Rasmussen v. Tahash, 141 N.W.2d 
3, 272 Minn. 539. 

Moot—Petition of Jones, 416 P.2d 540, 148 Mont 10, 
cert. den. 87 S.Ct 333, 385 U.S. 952, 17 LEd.2d 
23a cert den. 87 S.Q. 333, 385 U.S. 952, 17 
LEdJd 230. 

N.Y.—People v. Caster, 273 N.Y.$.2d 141, 51 Misc.2d 
73. 

Neb.—State v. Reizenstdn, 160 N.WJd 208, 183 Neb. 
376. 

Ohio—State v. Cowans, 227 N.R2d 201, 10 Ohio St.2d 
96. 

Or.—Elliott v. Gladden, 411 P.2d 287, 244 Or. 134, 
cert. den. 86 S.Ct 1982, 384 U.S. 102a 16 LEd.2d 
1043. 

Pa.—Com. v. Cheeks, 223 AJd 291, 423 Pa. 67—Com. 
ex rel Anderson v. Myers, 225 A.2d 564, 424 Pa. 
20—Com. ex rel Harbold v, Myers, 233 A.2d 261, 
427 Pa. 117—Com. v. Haines, 237 A2d 189, 428 
Pa. 239—Com. v. Smith, 277 A.2d 807, 443 Pa. 
151. 

S.G—State v. Squires, 149 S.E.2d 601, 248 S.G 239. 

Va—Toran v. Peyton, 153 SJE.2d 213, 207 Va 923— 
Meekins v. Peyton, 155 S.E.2d 52, 208 Va. 114. 

Wash.—State v. Cook, 424 P.2d 1006, 70 Wash.2d 715. 

Wis.—Milter v. State, 151 N.W.2d 688, 35 Wis.2d 777. 


81.36j25. Cal.—People v. Furber, 43 CalRptr. 771, 
233 C.A.2d 678—People v. Houston, 89 Cal.Rptr. 
351, 10 C.A.3d 894—In re Cantrell, 91 CalRptr. 
362, 13 C.A.3d 139. 

Or.—Guse v. Gladden, 414 P.2d 317, 243 Or. 406- 
Lugo v. Gladden, 414 P.2d 324, 244 Or. 7. 

Pa.—Com. v. Jefferson, 14 Chest. 191. 

S1S6}26. U.S.—Moser v. U.S., C.A.Tenn.. 363 F.2d 
834—Oliver v. State of Cal, CA.Cal., 364 F.2d 
311—Dalrymple v. Wilson, GA.Cal, 366 F,2d 
183. 

U.S. ex rel. Parker v. Rundle, D.GPa., 259 
F.Supp. 420—U.S. ex rel. Stamm v. Rundle, D.C. 
Pa., 270 F.Supp. 819, affd., C.A., 389 F.2d 1006, 
cert. den. 89 S.Ct. 181, 393 U.S. 880, 21 L.Ed.2d 
153 

Ariz.—Garvey v. State, 424 P.2d 206, 5 AriaApp. 164. 
Cal.—People v. Jackson, 60 CalRptr. 248, 429 P.2d 
600, 67 G2d 96. 

People v. Birdwell, 61 CalRptr. 536, 253 C.A.2d 
621—People v. Nash, 67 CalRptr. 621,261 C.A.2d 
216, cert den. 89 S.Ct 315, 393 U.S. 944, 21 
LEd.2d 281. 

Md.—Callen v. Warden, Md: Penitentiary, 222 A.2d 
638, 243 Md. 714. 

Or.—Church v. Gladden, 417 P.2d 993, 244 Or. 308- 
Otten v. Gladden, 417 P.2d 1017, 244 Or. 327. 
Pa.—Com. ex rel. Santiago v. Myers, 214 A.2d 206, 419 
Pa. 326—Com. ex rel. Frazier v. Maroney, 214 
A.2d 221, 419 Pa. 361—Com. ex rel. Manning v. 
Rundle, 220 A.2d 814, 422 Pa 297—Com. ex rel 
Green v. Rundle, 221 A.2d 187, 422 Pa 236. 

Com. v. Anderson, 236 A.2d 558, 211 PaSuper. 
349. 

8136J27. U.S.—Johnson v. State of NJ., NJ., 86 
S.Ct 1772, 384 U.S. 719, 16 L.Ed.2d 882, reh. 
den. 87 S.Ct. 12, 385 U.S. 890, 17 L.E<L2d 121. 

Baker v. People of State of Colo., D.GColo., 305 
F.Supp. 154. 

Ill.—People v. Nemke, 263 N.E.2d 97, 46 IlUd 49, cert 
den. 91 S.Ct 1387, 402 U.S. 924, 28 L.Ed.2d 663. 
N.M.—’Washington v. Rodriguez, App, 483 PJ2d 309, 
82 N.M. 428. 

Or.—State v. Gairson, 484 P.2d 854, 5 Or.App. 464. 
81.36J28. U.S.—Johnson v. State of NJ., NJ., 86 
S.Ct 1772, 384 U.S. 719, 16 L,Ed.2d 882, reh. 
den. 87 S.Ct. 12, 385 U.S. 890, 17 L-E&Zd 121. 
Cob.—Lucero v. People, 465 P.2d 504, 171 Colo. 167. 
El—People v. Stone, 256 N.R2d 803, 45 H1.2d 100. 
8L36J29. U.S.—Johnson v. State of N.J, NJ, 86 
S.Ct 1772, 384 U.S. 719,. 16 L.Ed.2d 882, reh. 
den. 87 S.Ct 12, 385 U.S. 890, 17 L.Ed.2d 121. 

U.S. ex rel. Smith v. Follette, D.C.N.Y, 268 
F.Supp. 751, affd., CA, 405 F.2d 1199. 

Not applicable to reinstated appeals 
CaL—People v. Rivers, 59 Cal.Rptr. 851, 429 P.2d 171, 
66 G2d 1000. 

People v. Lyons, 87 CalRptr. 799, 9 GA.3d 58. 
8L36J30. U.S.—Frazier v, Cupp, Or, 89 S.Ct. 1420, 
394 U.S. 731, 22 L.Ed.2d 684. 

Ala—Taylor v. State, 213 So.2d 566,282 Ala 567, cert, 
den. 89 S.Q. 903, 393 U.S. 1102, 21 L.Ed.2d 795. 
Love v. State, 203 So.2d 140, 44 AlaApp.85. 
Alaska—Martinez v. State, 423 P.2d 700. 

Ariz.—State v. Green, 436 PJd 899, 103 Ariz. 80. 
State v. Rogers, 419 P.2d 102,4 Ariz-App. 198- 
State v. Powell, App, 423 P.2d 127. 

CaL—People v. Chaddock, 57 CalRptr. 582, 249 
GA.2d 483—People v. Madero, 70 Cal.Rptr. 159, 
264 GA.2d 107. 

Cob.—Andrews v. People, 423 P.2d 322, 161 Cola 516. 
Conn.—State v. Magoon, 240 A.2d 853, 156 Conn. 328. 
D.G—Bond v. U.S, App, 233 A.2d 506. 

Fla—Collins v. State, App, 197 So.2d 574, remd. Sup., 
201 So.2d 225, on remand 203 SoJd 28, cert 
discharged 207 So.2d 430. 

Hawaii—State v. Wong, 430 P 2d 330, 50 Haw. 42,72. 
Idaho—State v. Martinez, 439 P.2d 691, 92 Idaho 183, 
cert den. 89 S.Ct. 317, 393 U.S. 945, 21 LEd2d 
283. 
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Ill.—People v. Cook, 222 N.E2d 13, 78 Ill.App2d 
219—People v. Goad, 222 N.E2d 558, 78 Ill. 
App.2d 105. 

Ind.—Beck v. State, 235 N.E2d 699, 250 Ind. 276. 
Kan.—State v. Greenwood, 421 P.2d 24, 197 Kan. 
676—State v. Brown, 426 P.2d 129, 198 Kan. 
473—Smith v. State, 429 P.2d 103, 199 Kan. 293. 
La.—State v. Ahrens, 196 So.2d 250, 250 La. 391, cert. 

den. 88 S.Ct. 156, 389 U.S. 871, 19 L.Ed.2d 152. 
Md.—Bagley v. Warden, Md. Penitentiary, 228 A.2d 
491, 1 Md.App. 154. 

Mich.—People v. Griffin, 145 N.W.2d 414,4 Mich.App. 
604—People v. Wright, 149 N.W.2d 463, 6 Mich 
App. 495. 

Minn.—State v. Eubanks, 152 N.W.2d 453, 277 Minn. 
257, cert den. 88 S.Ct. 1070, 390 U.S. 964, 19 
LEd.2d 1165—Chapman v. State, 162 N.W.2d 698, 
282 Minn. 13. 

Mo.—State v. Beasley, 404 S.W.2d 689—State v. Glenn, 
429 S.W.2d 225. 

Mont.—State v. Corliss, 430 P.2d 632, cert. den. 88 
S.Ct. 1063, 390 U.S. 961, 19 L.Ed.2d 1159. 

Neb.—State v. Carr, 154 N.W.2d 526, 182 Neb. 308. 
Nev.—White v. State, 417 P.2d 592, 82 Nev. 304. 
N.M.—State v. Gonzales, 425 P.2d 810, 77 N.M. 583- 
State v. Hall, 434 P.2d 386, 78 N.M. 564. 

Ohio—State v. Carder, 222 N.E.2d 620, 9 Ohio St.2d 1. 
State v. Gresham, 227 N.E2d 248, 10 Ohio 
App.2d 199-State v. Tolbert, 231 N.E.2d 347, 12 
Ohio App.2d 133. 

Okl.—Martin v. State, Cr., 463 P.2d 995. 

Or.—State v. Evans, 483 P.2d 1300, 258 Or. 437. 

Pa.—Com. v. Campbell, 275 A.2d 64, 442 Pa. 313. 
R.I—State v. Franklin, 241 A.2d 219, 103 R.I. 715- 
State v. Knott, 249 A.2d 421, 105 R.I. 71, app. 
after remand 302 A.2d 64, 111 R.I. 241. 

Tenn.—State ex rel. Weston v. Henderson, 413 S.W.2d 
674, 220 Tenn. 1. 

Va—Durham v. Com., 158 S.E2d 135, 208 Va. 415. 
Wis.—Huebner v. State, 147 N.W.2d 646, 33 Wis.2d 
505. 

Extradition proceedings 

Md.—Johnson v. Warden, Montgomery County Deten¬ 
tion Center, 223 A.2d 584, 244 Md. 384. 

Request for counsel prerequisite to application 
of rale 

Ala.—Early v. State, 192 So.2d 732, 43 AlaApp. 475, 
cert. den. 192 So.2d 734, 280 Ala. 281. 

Md.—Campbell v. State, 223 A.2d 604, 244 Md. 363. 

Reindictment 

U.S.—Davis v. Davis, C.A.La., 361 F.2d 770. 

Escobedo standards as discussed in Miranda 
decision 

Ariz.—State v. Anderson, 428 P.2d 672, 102 Ariz. 295. 
81.36J3L U.S.—Pendleton v. Nelson, D.CCal., 279 
F.Supp. 137, affd. in part, revd. in part on oth. 
grds., C.A., 404 F.2d 1074—U.S. ex rel. Wilson v, 
Follette, D.CN.Y., 316 F.Supp. 178. 

Ala.—Bennefield v. State, 202 So.2d 55, 281 Ala. 283. 
Del.—Weekley v. State, 222 A.2d 781. 

Fla.—Devlin v. State, App., 192 So.2d 786. 

111.—People v. Mitchell, 223 N.R2d 170, 78 IU.App.2d 
1—People v. Lagardo, 228 N.E2d 241, 84 Ill. 
AppJd 410. 

Ind.—Kesler v. State, 227 N.E2d 670, 248 Ind. 317. 
Kan.—Addington v. State, 424 P.2d 871, 198 Kan. 228. 
Ky.—Chkk v. Com., 405 S.W.2d 14, cert. den. 87 S.Ct. 

518, 385 U.S. 977, 17 L.Ed.2d 439. 

La.—State v. Gregoire, 192 So.2d 114,249 La. 890, app. 
dism. cert. den. 88 S.Ct. 339, 389 U.S. 154, 19 
LEd.2d 354. 

Md.—Ross v. Warden, Md. Penitentiary, 227 A.2d 42,1 
Md.App. 46—'Williams v. Director, Patuxent Insti¬ 
tution, 240 A£d 105, 4 Md.App. 721—Carder v. 
State, 248 A.2d 495, 5 Md.App. 531. 

Mich.—People v. Doran, 148 N.W.2d 232,6 MicLApp. 

86 . 

Neh.—State v. Bundy, 147 N.W.2d 500, 181 Neb. 160, 
cert. den. 88 S.Ct. 152, 389 U.S. 871, 19 L.Ed.2d 
150. 
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Nev.—Walker v. Fogliani, 425 P,2d 794, 83 Nev. 154. 
N.M.—State v. Ortega, 419 P.2d 219, 77 NM. 7. 
Pa.—Com. v. Littlejohn, 250 A.2d 811, 433 Pa. 336— 
Com. v. Frazier, 252 A.2d 685, 434 Pa. 36. 

R. I—State v. Bradshaw, 221 A.2d 815, 101 R.I. 233. 

S. D.—State v. Connors, 149 N.W.2d 65, 82 S.D. 489. 

Retrial 

Cal.—People v. Modesto, 59 Cal.Rptr. 124, 427 P.2d 
788, 66 C 2d 695, cert. den. 88 S.Ct. 574, 389 U.S. 
1009, 19 L.Ed.2d 608. 

States are entirely free to effectuate 
under their own law stricter standards 
than those laid down by the Supreme 
Court in the Miranda and Escobedo 
decisions, 8136j32 and to apply those stan¬ 
dards in a broader range of cases than 
required by those decisions. 813 ^ 33 Ac¬ 
cordingly, state courts are free to ap¬ 
ply a greater measure of retroactivity 
than is required by the Fourteenth 
Amendment to the decisions, 8136j34 and 
may apply them to cases which were 
not final on the dates they were hand¬ 
ed down. 81,36j3S Where a state court 
decision amplifies the rights given by 
the Supreme Court decision, the state 
court is free to choose the operation of 
such decision, 8136j36 and may give a def¬ 
inite date for its prospective applica¬ 
tion. 813 ^ 37 

81.36j32. U.S.—Johnson v. State of NJ., N.J., 86 
S.Ct. 1772, 384 U.S. 719, 16 L.Ed.2d 882, reh. 
den. 87 S.Ct. 12, 385 U.S. 890, 17 L.Ed.2d 121. 

Court held not bound to extend effect of deci¬ 
sions 

Ga.—Bass v. State, 154 S.E.2d 770, 115 Ga.App. 461. 

Statements admissible 

N.Y.—People v. Krom, 458 N.Y.S.2d 693, 91 A.D.2d 
39, affd. 461 N.E2d 276, 61 N.Y.2d 187, 473 
N.Y.S.2d 139. 

8136J33. U.S.—Johnson v. State of NJ., NJ, 86 
S.D. 1772, 384 U.S. 719, 16 L.EdJd 882, reh. 
den. 87 S.Ct. 12, 385 U.S. 890, 17 LEd.2d 121. 
81J36J34. U.S.—Jenkins v. Delaware, Del., 89 S.Ct. 
1677, 395 U.S. 213, 23 L.Ed.2d 253, reh. den. 90 
S.Ct. 469, 396 U.S. 995, 24 L.Ed.2d 460. 

Cal.—In re Cowans, 87 Cal.Rptr. 499, 470 P.2d 635, 2 
C.3d 733. 

N.M.—State v. White, 424 P.2d 402, 77 N.M. 488. 
N.Y.—People v. McQueen, 274 N.Y.S.2d 886, 18 N.Y. 
S.2d 337, 221 N.E2d 550. 

81.36J35. Cal.—In re Cowans, 87 Cal.Rptr. 499, 470 
P.2d 635, 2 C.3d 733. 

People v. Laraica, 79 CaLRptr. 491, 274 C.A.2d 
640. 

Or.—North v. Cupp, 461 P.2d 271, 254 Or. 451, cert, 
den. 90 S.Ct. 1396, 397 U.S. 1054, 25 L.Ed.2d 670. 

State v. Caldwell, 465 P.2d 489, 2 Or.App. 199. 
Pa.—Com. v. Wetzel, 257 A.2d 310, 214 Pa.Super. 536. 
Decisions inapplicable where case final 
Idaho—Starkey v. State, 415 P.2d 717, 91 Idaho 74. 
Md.—EUiott v. Warden, Md. Penitentiary, 222 A.2d 55, 
243 Md. 627. 

Or.—Avent v. Gladden, 415 P.2d 164, 243 Or. 594. 
Pa.—Com. ex rel. Green v. Myers, 220 A.2d 789, 422 
Pa. 294. 

When decision final 

Cal.—In re Cline, 63 Cal.Rptr. 233, 255 GA.2d 115, 
cert den. 88 S.Q. 2311, 392 U.S. 938, 20 L.Ed.2d 
1397. 

Pa.—Com. v. Little, 248 A.2d 32, 432 Pa. 256. 
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Decisions inapplicable where final judgment la* 
tentionally deferred 

Cal.—People v. Willimas, 71 CaLRptr. 871, 265 C.A.2d 
951. 

Decisions applicable where final judgment In¬ 
tentionally deferred 

Cal.—People v. KeUum, 78 CaLRptr. 501, 455 P.2d 
429, 71 C.2d 352. 

81.36J36. R.I.—State v. Gannites, 221 A.2d 620, 101 

R. I. 216, rearg. den. 223 A.2d 352. 

8136J37. Anz.—State v. Hudgens, 423 P.2d 90, 102 

Ariz. 1, cert. den. 88 S.Ct. 162, 389 U.S. 873, 19 
LE2d 155. 

R.I.—State v. Gannites, 221 A.2d 620, 101 R.I. 216, 
rearg. den. 223 A.2d 352—State v. Shilo, 225 A.2d 
524, 101 R.I. 533—State v. Franklin, 241 A.2d 219, 
103 R.I. 715. 

Matters considered 

Pa.—Com. ex rel. Shadd v. Myers, 223 AJd 296, 423 
Pa. 82. 

The nonretroactivity of the Miranda 
and Escobedo decisions does not affect 
the duty of courts to consider claims 
that a statement was taken under cir¬ 
cumstances which violate the stan¬ 
dards of voluntariness which had be¬ 
gun to evolve long before those deci¬ 
sions. 81,3 ^ 38 These decisions are appli¬ 
cable to a new trial held after they 
were handed down, regardless of 
whether they were applicable to the 
first trial culminating in a convic¬ 
tion. 81,3 ^ 39 

81.36J38. U.S.—Davis v. State of N.C., N.C. 86 S.Ct 
1761, 384 U.S. 737, 16 L.Ed.2d 895—Johnson v. 
State of N.J., NJ, 86 S.Q. 1772, 384 U.S. 719,16 
L.Ed.2d 882, reh. den. 87 S.Ct. 12, 385 U.S. 890, 
17 L.Ed.2d 121—Clewis v. State of Texas, Tex., 87 

S. Ct 1338, 386 U.S. 207, 18 L.Ed.2d 423—Darwin 
v. Connecticut, Conn, 88. S.Ct 1488, 391 U.S. 
346, 20 L.Ed.2d 630, on remand 243 A.2d 82, 156 
Conn. 661, app. after remand 288 S.2d 422, 161 
Conn. 413, app. after remand 290 A.2d 593, 29 
Conn.Sup. 423. 

Conn.—Walters v. Warden of Conn. State Prison, 232 
A.2d 112, 155 Conn. 316. 

Ga.~Green v. State, 155 S.E2d 655, 115 Ga.App. 685. 
Md—Walker v. State, 280 A.2d 260, 12 Md.App. 684. 
Minn.—State v. Eubanks, 152 N.W.2d 453, 277 Minn. 
257, cert. den. 88 S.Ct 1070, 390 U.S. 964, 19 
L.Ed.2d 1165—State ex rel. Dugal v. Tahash, 153 
N.W.2d 232, 278 Minn. 175. 

Neb.—State v. Reizenstein, 160 N.W.2d 208, 183 Neb. 
376. 

8X36J39. U.S.—Government of Virgin Islands v. Lo¬ 
vell, GA.Vugin Islands, 378 F.2d 799, app. after 
remand 410 F.2d 307, cert. den. 90 S.Ct 440, 396 
U.S. 964, 24 L.Ed.2d 428—Scott v. U.S., C.A.Ga., 
392 F.2d 170—U.S. v. Phillips, C.A.D1., 401 F.2d 
301. 

U.S. ex rel. Pierce v. Pinto, D.C.NJ., 259 
F.Supp. 729, affd., C.A., 374 F.2d 472, revd. on 
oth. grds. 88 S.Ct. 192, 389 U.S. 31,19 L.Ed.2d 31, 
reh. den. 88 S.Ct 462, 389 U.S. 997, 19 L.Ed.2d 
499. 

CaL—People v. Doherty, 59 CaLRptr. 857, 429 P.2d 
177, 66 C.2d 1000—People v. Quicke, 78 Cal.Rptr. 
683, 455 P.2d 787, 71 C2d 502. 

Ind.—Dell v. State, 231 N.E2d 522, 249 Ind. 231. 
Ky.—Creech v. Com., 412 S.WJd 245. 

Md—Mulligan v. State, 271 A.2d 385, 10 Md.App. 
429. 

N.Y—People v. Leon, 288 N.Y.S.2d 746, 56 Misc.2d 
383. 

N.C.—State v. Jackson, 155 S.E2d 236, 270 N.C. 773. 
Okl—Pierce v. State, Cr., 492 P.2d 329. 

Pa.—Com. v. Smith, 244 A.2d 787, 212 Pa.$uper. 403. 
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Decisions inapplicable on retrial where safe¬ 
guards had been observed 

N.Y.—People v. LaBeUe, 277 N.Y.S.2d 847, 53 Misc.2d 

111 . 

New hearing after June 13,1966 

U.S.—U.S. ex rel Pierce v. Pinto, D.C.N.J., 259 
F.Supp. 729, affd., C.A., 374 F.2d 472, revd. on 
oth. grds. 88 SCt. 192, 389 U.S. 31,19 LEd.2d 31, 
reh. den. 88 S.Ct. 462, 389 U.S. 997, 19 L.Ed.2d 
499. 

Penalty retrial 

Cal—People v. Terry, 77 Cal.Rptr. 460,454 P.2d 36,70 
G2d 4ia cert. den. 90 S.Ct. 2205, 399 U.S. 911, 26 
LEdJd 566, reh. den. 91 S.a. 26,400 U.S. 858, 27 
LEd.2d 97. 

Decisions not applicable on retrial 

Del.—Jenkins v. State, 230 A.2d 262, app. after remand 
240 A.2d 146, affd. 89 S.Ct. 1677, 395 U.S. 213, 23 
L.E<L2d 253, reh. den. 90 S.O. 469, 396 U.S. 995, 
24 L.Ed.2d 460. 

N.Y.—People v. LaBdle, 322 N.Y.S.2d 960, 37 A.D.2d 
658. 

Resentencing held not new trial 

Pa.—Com. v. Christman, 247 A.2d 451, 432 Pa. 455. 

However, other authority holds 
these decisions inapplicable to new tri¬ 
als in actions where the original trial 
commenced prior to these decisions. 81 ' 

34)40 

8U6J40. U.S.—Jenkins v. Delaware, Del., 89 S.Ct. 
1677, 395 U.S. 213, 23 L.Ed2d 253, reh. den. 90 
S.Ct 469, 396 U.S. 995, 24 L.Ed.2d 460. 

Ark.—Gross v. State, 440 S.W.2d 543, 246 Ark. 909. 
Md.—Boone v. State, 237 A.2d 787, 3 Md.App. 11, cert. 

den. 89 S.Ct. 161, 393 U.S. 872, 21 L.Ed.2d 141. 
Mass.—Com. v. Mele, 263 N.E.2d 432, 358 Mass. 225. 
Mich.—People v. Marsh, 175 N.W.2d 780, 383 Mich. 
495. 

N.C—State v. Branch, 161 S.E.2d 492, 1 N.CApp. 
279—State v. Swann, 168 S.R2d 429, 5 N.CApp. 
385, revd. on oth. grds. 170 S.R2d 611, 275 N.C. 
644v app. after remand 175 S.E.2d 382, 9 N.CApp. 
18. 

Pa.—Com. v. Willman, 255 A2d 534, 434 Pa. 489. 
Com. v. Savage, 257 A.2d 654, 214 Pa.Super. 
460-Com. v. Sickler, 257 A2d 655, 214 Pa.Super. 
463—Com. v. Stewart, 269 A.2d 381,218 Pa.Supcr. 
38. 

Term.—Patten v. State, 426 S.W.2d 503, 221 Tenn. 337, 
app. after remand 452 S.WJ2d 664,2 Tenn.Cr.App. 
179, cert den. 91 S.Ct. 88, 400 U.S. 844, 27 
L.E(L2d 80—Murphy v. State, 426 S.WJd 509, 221 
Tenn. 351. . 

Tex.—Ex parte Perry, Cr., 455 S.W.2d 214. 

Wash.—State v. Bromley. 462 P.2d 242, 1 WashApp. 
325. 

Once the privilege against self-in¬ 
crimination has been asserted, an inter¬ 
rogator must not be permitted to ask 
its retraction. 81 * 3 ** 41 

SU6J41. U.S.—U.S. v. Clark, C.A.N.C, 499 F.2d 
802. 

Shift iu subject of interrogution 
Mass.— Com. v. Medeiros, 479 N.R2d 1371, 395 Mass. 
336. 

There is no requirement that Mi¬ 
randa warnings are to be repeated im¬ 
mediately prior to the commencement 
of every interrogation. 81 

806)42. U.S.-U.S. ex rel. Home v. FDce, CAI11., 
563 F.2d 809, cert den. 98 S.a 1257, 434 U.S. 
1072, 55 LEd.2d 776. 

Ak^—Love v. State, CrApp., 372 S.2d 414. 
AfU-fltate v. Allen, 524 ?2d 502, 111 Ariz. 125. 


Ill.—People v. Beamer, 376 N.E.2d 368, 17 Ill.Dec. 369, 
59 IU.App.3d 855. 

Ind.—Owens v. State, 431 N.E.2d 108. 

Mass.—Com. v. Crux, 369 N.E.2d 996, 373 Mass. 676. 
Mo.—State v. Battles, App., 585 S.W.2d 213. 

Nev.—Taylor v. State, 609 P.2d 1238, 96 Nev. 385. 
N.J.—State v. Burden, 382 A.2d 1146, 155 N.J.Super. 
462. 

N.Y.—People v. Camacho, 427 N.Y.S.2d 203, 103 
Misc.2d 791. 

N.C.—State v. Spencer, 265 S.E.2d 451, 46 N.CApp. 
507. 

Ohio—State v. House, 376 N,E.2d 588, 54 Ohio St.2d 
297, 8 0.0.3d 292. 

OkL—Hayes v. State, Cr., 633 P.2d 751. 

Prepolygraph warnings sufficient for postpoly¬ 
graph questioning 

Or.—State v. Eidson, 700 P.2d 285, 73 Or.App. 719, 
review den. 704 P.2d 513, 299 Or. 583. 

Questioning as to similar crimes in single sitting 

Pa.—Com. v. Brown, 491 A.2d 189, 341 Pa.Super. 138. 

8138. Cal.—People v. Ouellette, App., 76 Cal.Rptr. 

346. 

Md.—Bitzer v. State, 243 A2d 33, 4 Md.App. 415. 

Advice to accused that anything lie 
says can be used “for or against” him 
is improper. 81 - 39 

8139. NJ.—State v. Cook, 221 A2d 212, 47 NJ. 
402—State v. Funicello, 231 A.2d 579, 49 NJ. 
553, cert den. 88 S.a 837, 390 U.S. 911, 19 
LEd.2d 882. 

Pa—Com. v. Camm, 277 A2d 325, 443 Pa. 253, cert, 
den. 92 S.Ct. 1320, 405 U.S. 1046, 31 LEd.2d 589. 

Use of term inadvisable but statement not ren¬ 
dered inadmissible 

Wis.—Madkins v. State, 184 N.W.2d 144, 50 Wis.2d 

347. 

81.40. U.S.—Bowlen v. Scafati, C.A.Mass., 395 F.2d 
691 

U.S. ex rel. Walters v. Reincke, D.C.Conn., 323 
F.Supp. 434, affd., CA, 434 F.2d 149-U.S. v. 
Coughlin, D.GMich., 338 F.Supp. 1328. 

Ark.—Crawford v. State, 492 S.W.2d 900, 254 Ark. 
253. 

Cal.—People v. Monson, 63 Cal.Rptr. 409, 255 GA2d 
689—People v. Schultz, 69 Cal.Rptr. 293, 263 
CA2d 110. 

Colo.—People v. Moreno, 491 P.2d 575, 176 Colo. 488. 
Com—Walters v. Warden of Conn. State Prison, 232 
A2d 112, 155 Conn. 316. 

Ga.—Thompson v. State, 278 S.E.2d 62, 157 GaApp. 

600, affd., Sup., 285 S.E.2d 685, 248 Ga. 343. 
Hawaii—State v. Cummings, 423 P.2d 438, 49 Haw. 
521 

DL—In Interest of Tucker, 314 N.E.2d 276, 20 IU. 
App.3d 840. 

Kan.-State v. Knapp, 671 P.2d 520, 234 Kan. 170. 
Md.—Dailey v. State, 212 A.2d 257, 239 Md. 596, cert, 
den. 86 S.a 1347, 384 U.S. 913, 16 LEd.2d 365, 
reh. den. 86 S.a 1466, 384 U.S. 947, 16 LEd.2d 
545. 

Howard v. State, 230 AJd 115, 1 MdApp. 
379 —Boone v. State, 233 A2d 476, 2 Md.App. 
80-Reeves v. State, 238 A2d 307, 3 MdApp. 195. 
Mass.—Com. v. Gilbert, 314 N.E.2d 111, 366 Mass. 18. 
Minn.—State v. Hinkle, 310 N.W.2d 97. 

Mo.—State v, Branstuder, App., 583 S.W,2d 187. 
N.Y.—People v. Everett, 225 N.Yi.2d 193, 10 N.Y.2d 
500, 180 N.E.2d 556, cert den. 82 S.a 1593, 370 
U.S. 963, 8 LEd.2d 830. 

People v. Briggs, 319 N.Y.S.2d 374, 36 AD.2d 
790. 

In re Williams, 267 N.Y.S.2d 91,49 Misc.2d 154, 
affd. 295 N.Y.S.2d 603, 30 A.D.2d 1051. 

N.G—State v. Moore, 166 S£.2d 53, 275 N.C 141. 
Ohio-State v. Hooper, 227 N.E.2d 414, 10 Ohio 
AppJd 229, cert. den. 88 S.a 292, 389 U.S. 928, 
19 L.Ed.2d 281. 
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State v. Harrington, 226 N.E.2d 844, 10 Ohio 
Misc. 230. 

Old.—Bynum v. State, Cr., 490 P.2d 531. 

Pa.—Com. v. Holton, 247 A.2d 228, 432 Pa. 11—Com. 
v. Farley, 364 A2d 299, 468 Pa. 487. 

Tex.—Davis v. State, a, 430 S.W.2d 210. 

Utah—State v. Riojas, 413 P.2d 804, 17 Utah2d 416, 
cert. den. 87 S.a 330, 385 U.S. 951, 17 L.Ed.2d 
229. 

Vt—State v. Harbaugh, 326 A2d 821, 132 Vt. 569. 

Admission held inadmissible 

U.S.—Pulido V. U.S., C.A.Cal., 425 F.2d 1391. 

U.S. v. Chadwick,* D.GMass., 393 F.Supp. 763, 
affd., CA, 532 F.2d 773, affd. 97 S.a 2476, 433 
U.S. 1, 53 L.Ed.2d 538. 

Ariz.—State v. DeWoody, App., 595 P.2d 1026, 122 
Ariz. 481. 

Cal.—People v. MitcheU, 59 CaLRptr. 677, 251 GA.2d 
641—People v. Gardner, 71 Cal.Rptr. 568, 266 
GA.2d 19. 

Colo.—People v. Apodaca, 561 P.2d 351, 38 Colo.App. 
395, affd. 571 P.2d 1109, 194 Colo. 324. 

Del.—State v. Jenkins, Super., 277 A.2d 703. 

D.G—Lyons v. US., App., 221 A.2d 711. 

IU.—People v. Williams, 368 N.R2d 679, 11 IUDec. 
128, 53 Dl.Dec.3d 266. 

Ind.—Morris v. State, 399 N.E.2d 740, 272 Ind. 467, 
app. after remand, App., 433 N.E.2d 74. 

La.—State v. Zielman, 384 So.2d 359. 

N.Y.—People v. Young, 316 N.Y.S.2d 379, 35 A.D.2d 
1061—People v. Freeman, 316 N.Y.S.2d 514, 35 
A.D.2d 1075—People v. Burns, 428 N.Y.S.2d 60, 
75 A.D.2d 899. 

N.D.—State v. Mees, 272 N.W.2d 284. 

Ohio—State v. Thompson, 206 N.E.2d 5, 1 Ohio 
App.2d 533. 

Or.—State v. Hoggans, 582 P.2d 466, 35 OrApp. 669. 

Pa.—Com. v. BaUey, 333 A.2d 883, 460 Pa. 498. 

Tenn.—State v. Story, CrApp., 608 S.W.2d 599. 

Wash.—State v. Melrose, 470 P.2d 552, 2 WashApp. 
824. 

W.Va.—State v. Davis, 294 S.E.2d 179. 

“Sine qua non” insufficient to meet test 

U.S.—U.S. v. Close, C.A.Md., 349 F.2d 841, cert den. 
86 S.a 573, 382 U.S. 992, 15 L.Ed.2d 479. 

Probable cause for arrest 

U.S.—U.S. v. Williams, CA.Tenn., 440 F.2d 1235, cert, 
den. 92 S.a 125, 404 U.S. 837, 30 LEd.2d 69. 

Cal.—People v. Gavin, 98 Cal.Rptr. 518, 21 C.A.3d 
408. 

Del—Barlow v. State, 280 A.2d 703. 

Fla.—State v. Bell, App., 249 So.2d 748. 

Ga.—Booker v. State, 251 S.R2d 518, 242 Ga. 773. 

HI—People v. Higgins, 278 N.E.2d 68, 50 D1.2d 221, 
cert. den. 93 S.Q. 195, 409 U.S. 855, 34 LEd.2d 
100 . 

La.—State v. Amphy, 249 So.2d 560, 259 La. 161, cert 
den. 92 S.Q. 1502, 405 U.S. 1074, 31 L.Ed.2d 807. 

Mass.—Com. v. LePage, 226 N.E.2d 200, 352 Mass. 
403. 

Minn.—State v. Harris, 298 N.W.2d 356. 

Ma—State v. Abbott, App., 571 S.W.2d 809. 

N.Y.—People v. Buford, 324 N.Y.S.2d 100, 37 A.D.2d 
38. 

N.G—State v. Jacobs, 176 S.E.2d 744, 277 N.C. 151. 

Wis.—Robinson v. State, 301 N.W.2d 429, 100 Wis.2d 
152. 

Tests 

U.S.—U.S. v. Tuggles, D.C.Pa., 334 F.Supp. 383. 

Me.—State v. Turner, 394 A.2d 798. 

Md.—Fisher v. State, 231 A.2d 720, 1 MdApp. 505. 

Neb.—State v. Mayes, 159 N.W.2d 203, 183 Neb. 165. 

N.J.—State v. Seefeldt, 242 A.2d 322, 51 NJ. 472. 

Pa.—Com. v. Bishop, 228 A.2d 661, 425 Pa. 175, cert, 
den. 88 S.Ct. 168, 389 U.S. 875, 19 L.Ed.2d 159. 

Statement held not product of illegal arrest 

U.S.-U.S. V. Tuggles, D.C.Pa., 334 F.Supp. 383. 

Cal.—People v. MUler, 60 Cal.Rptr. 791, 252 CA.2d 
877. 
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Colo,—People v. Trueblood, 480 P.2d 548, 173 Colo. 
507. 

Del.—Holmes v. State, 422 A.2d 338. 

D.G—Giles v. U.S., App., 400 A.2d 1051. 

Ga.—Com v. State, 240 S.R2d 694, 240 Ga. 130, cert 
den. 98 S.Ct. 2255, 436 U.S. 914, 56 L.Ed.2d 415, 
reh. den. 98 S.Q. 3130, 438 U.S. 908, 57 L.Ed.2d 
1152. 

Idaho—State v. Daugherty, 486 P.2d 243,94 Idaho 231 
Ill.—People v. Thomas, 267 N.R2d 703,' 132 Hl.App.2d 
198. 

Ind.—Wolfe v. State, 426 N.R2d 647. 

La.—State v. Dillard, 260 So.2d 675, 261 La. 703. 
Md.—Kelly v. State, 286 A.2d 806, 14 Md-App. 287. 
Mo.—State v. Newell, 462 S.W.2d 794. 

N.G—State v. Morgan, 261 S.R2d 827, 299 N.C. 191, 
cert den. 100 S.Ct. 2971, 446 U.S. 986, 64 L.Ed.2d 
844. 

Neb.—State v. Smith, 308 N.W.2d 820, 209 Neb. 505. 
Ohio—State v. Taylor, 401 N.R2d 459, 61 Ohio App.2d 
209, 15 Oi0.3d 323. 

Pa.—Com. v. Lybrand, 416 A2d 555, 272 PaSuper. 
475. 

Inadmissible where direct causal result of arrest 

U.S.—U.S. ex rel. Gockley v. Myers, CAPa., 450 F.2d 
232, cert den. 92 $.Ct 738, 404 U.S. 1063, 30 
UEd.2d 751 

Colo.—People v. Bates, 546 P.2d 491, 190 Colo. 291. 
NJ.—State v. Barry, 429 A2d 581, 86 NJ. 80, cert. 

den. 102 S.Q. 553, 454 U.S. 1017, 70 L.Ed.2d 415. 
Pa.—Com. v. Richards, 327 A.2d 63, 458 Pa. 455. 

Defendant’s burden 

Ill.—People v. Riszowsld, 318 N.R2d 10, 22 Ill.App.3d 
741. 

Taint of illegal detention not dissipated by Mi¬ 
randa warnings 

HI.—People v. Fox, 421 N.R2d 1082, 52 Hl.Dec. 219, 
97 Ul.App.3d 58. 

Ind.—Clark v. State, App., 401 N.R2d 773. 

Or.—State v. Olson, 598 P.2d 670, 287 Or. 157. 

Pa.—Com. v. Whitaker, 336 A.2d 603, 461 Pa. 407. 
Statement not tainted by detention 
Or.—State v. Kurtz, 612 P.2d 749, 46 OrApp. 617. 
Potential taint attennated 
N.Y.—People v. Matos, 461 N.Y.S.2d 341, 93 AD.2d 
772. 

A waiver of Miranda rights implies a 
waiver of a right to presentment with¬ 
out unreasonable delay. 81 - 40 * 

81.40a. US.—Government of Virgin Islands v. Kk- 
non, D.GVirgin Islands, 377 F.Supp. 601. 

Unlawful arrest is merely a circum¬ 
stance to be considered as to the volun¬ 
tary character of subsequent state- 
ments. sl,40b 

81.40b. Idaho-State v. Wyman, 547 P.2d 531, 97 
Idaho 486. 

Ill.—People v. Lamb, 316 N.E2d 42,21 Hl.App.3d 827, 
affd. 336 N.R2d 753, 61 HUd 383, cert den. 96 
S.Ct. 1672, 425 US. 938, 48 LEd.2d 180. 

Me.—State v. Bleyl, 435 A2& 1349. 

In-custody statements which stem 
from an illegal arrest are not rendered 
• admissible merely because accused has 
been given Miranda warnings prior to 
making the statements . 81406 

81.40c. U.S.—Brown v. Illinois, HI, 95 S.Ct. 2254, 
422 U.S. 590,45 LE<L2d 416. 

Aric.—Scroggins v. State, 633 S.W.2d 33. 276 Ark. 177. 
Mbs.—Jones v. State, 330 So.2d 597. 

Or.—State v. McKendall, 584 P.2d 316, 36 OrApp. 
187. 

Pa.—Com. v. Barnett, 369 A.2d 118a 471 Pa. 34. 


In order for the causal chain, be¬ 
tween illegal arrest and statements 
made subsequent thereto, to be bro¬ 
ken, it is required not merely that the 
statement meet the Fifth Amendment 
standard of voluntariness, but that it 
be sufficiently an act of free will to 
purge the primary taint; thus, a con¬ 
sideration of the statement's admissi¬ 
bility in the light of distinct policies 
and interest of the Fourth Amendment 
is mandated. 81,40 * 

81.40d. U.S.—Brown v. Illinois, HI., 95 S.Ct 2254, 
422 U.S. 590, 45 LEd.2d 416. 

Fla.—Busch v. State, App., 392 So 2d 272, cert den. 

101 S.Q. 3040, 452 U.S. 909, 69 LEd.2d 412. 
Mo.—State v. Jones, App., 558 S.W.2d 233, cert. den. 

98 S.Q. 1609, 435 U.S. 970, 56 LEd.2d 61. 

N.Y.—People v. Rogers, 421 N.R2d 491, 52 N.Y.2d 
527, 439 N.Y.S.2d 96, cert. den. 102 S.Q. 399, 454 
U.S. 898, 70 LEd.2d 214, reh. den. 103 S.Ct. 1?9, 
459 U.S. 898, 74 L.Ed.2d 160. 

Matter of Schaefer, 411 N.Y.S.2d 977, 97 
Misc.2d 487. 

Or.—State v. McKendall, 584 P.2d 316, 36 Or App. 
187. 

Pa.—Com. v. Ruckinger, 362 A2d 317, 239 PaSuper. 
520. 

The burden of showing admissibility 
of custodial statements taken after an 
illegal arrest rests on the prosecu- 
tion. 81,40c 

81.40e. U.S.—Brown v. Illinois, HI., 95 S.Ct 2254, 
422 U.S. 590, 45 L.Ed.2d 416. 

Pa.—Com. v. Ruckinger, 362 A 2d 317, 239 PaSuper. 
520. 

In custody statements made after 
proper Miranda warnings and a valid 
waiver of rights need not be sup¬ 
pressed solely because an earlier vol¬ 
untary but unwarned admission was 
obtained. 8I,40f 

81.40f U.S.—Oregon v. Elstad, Or., 105 S.Q. 1285, 
84L.Ed.2d22! 

An admission is not a “fruit” of an 
arrest. 81,41 

81,41. m.—Peoplp v. Payton, 414 N.R2d 283, 46 
Hl.Dec. 561, 91 IDApp.3d 78. 

Md.—Wilkins v. State, 300 A.2d 411, 16 Md.App. 587, 
affd. 310 A.2d 39, 270 Md. 62, cert den. 94 S.Q. 
1592, 415 U.S. 992, 39 LEd.2d 889. 

N.Y.—People v. Fitzpatrick, 413 N.Y.S.2d 30, 67 
AD.2d 931. 

Pa.—Com. v. Carter, 393 A2d 13, 481 Pa. 495. 

Admissions have also been con¬ 
sidered “fruits” of an invalid ar¬ 
rest. 81,41 * 

81.41a. US.—U.S. V. Johnson, CACal., 626 F.2d 
753, affd. 102 S,Ct 2579, 457 U.S. 537, 73 
LEd.2d 202. 

Cola—People v. Lott 589 P.2d 945, 197 Colo. 78. 
81/12. U.S.—Moffett v. Wainwright, C.A.Fla., 512 
F.2d 496. 

U.S. v. Binet D.GN.Y., 335 F.Supp, 1000. 
Del.—Vorhauer v. State, 212 A 2d 886, 9 Storey 35. 
D.C.—US. v. Fuller, D.G, 243 F.Supp. 178-U.S. v. 
Delamarra, D.C., 275 F.Supp. 1. 

U.S. v. Smith, D.G, 31 F.R.D. 553. 

Idaho—State v. Padilla, 620 P.2d 286, 101 Idaho 713. 
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Ill.—People v. Wipfler, 346 N.E.2d 41, 37 Hl.App.3d 
400, affd. 368 N.E.2d 870, 11 Hl.Dec. 262, 68 I11.2d 
158. 

Mass.—Com. v. Borodine, 353 N.R2d 649, 371 Mass. 1. 
cert. den. 97 S.Q. 760, 429 U.S. 1049, 50 LEd.2d 
765—Com. v. Fielding, 353 N.R2d 719, 371 Mass. 
97. 

N.H.—In re Vernon R, 435 A2d 833, 121 NJL 836. 
N.Y.—People v. Gaudio, 407 N.Y.S.2d 130, 95 Misc.2d 
47. 

Pa.—Com. v. Abu-Ibn Hanifah Bey, 341 A.2d 907, 462 
Pa. 533. 

Com. v. Williams, 459 A2d 830, 313 PaSuper 
243. 

Wis,—State v. Estrada, 217 N.W.2d 359, 63 Wis.2d 
476—McAdoo v. State, 223 N.W.2d 521, 65 Wis.2d 
596. 

Accused in military custody 
Cal.—People v. Brice, 48 CaLRptr. 562, 239 C.A.2d 
181. 

D.G—Edmonds v. US., 273 F.2d 108, 106 U.SApp. 
D.C. 373, cert den. 80 S.Ct 1062, 362 U.S. 977, 4 
L.Ed.2d 1012. 

Where statement is not incriminatory, etc. 

US.—Hutchins v. U.S., GAKan., 322 F.2d 649. 
Accused held not under arrest 
U.S.—Fisher v. U.S., CAMinn., 324 F.2d 775, cert, 
den. 84 S.Q. 1935, 1936, 377 U.S. 999, 12 L.Ed.2d 
1049, reh. den. 85 S.Q. 24, 379 U.S. 873, 13 
L.Ed.2d 81. 

D.C.—Hicks v. U.S., GA., 382 F.2d 158, 127 US.App. 
D.C. 209. 

Matters held not to justify questioning 

D.C—Ricks v. U.S., GA., 334 F.2d 964, 118 U.SApp. 
D.C. 216. 

Unnecessary delay 

D.C.—'Wise v. US., GA., 383 F.2d 206, 127 US.App. 
D.C 279, 24 A.L.R.3d 1255, cert. den. 88 S.Q. 
1069, 390 U.S. 964, 19 L.Ed.2d 1164. 

Md.—Johnson v. State, 384 A.2d 709, 282 Md. 314. 
N.Y.—People v. DeJesus, 407 N.Y.S.2d 5, 63 AD.2d 
148, app. dism. 397 N.R2d 1183, 48 N.YJd 734, 
422 N.Y.S.2d 379. 

Pa.—Com. v. Tingle, 301 A.2d 701, 451 Pa. 241—Com. 
v. Williams, 319 A2d 419, 455 Pa. 569, app. after 
remand 382 A.2d 1202, 476 Pa. 344-Com. v. 
Doamaral, 337 A2d 273, 461 Pa. 517. 

Com. v. Clifton, 414 A.2d 686, 272 PaSuper. 95. 
Federal rale inapplicable to defendants in state 
custody 

US.—U.S. v. Jackson, GAAla., 448 F.2d 539, cert 
den. 92 S.Ct. 750, 404 US. 1063, 30 L.Ed!d 752. 
US. v. Brown, D.GGa., 305 F.Supp. 299. 
Period of state custody considered 
US.—Smith v. US., CACal., 390 F.2d 401-U.S, v. 
Halbert GA.Ariz., 436 F.2d 1226. 

Delay as factor In determining whether state¬ 
ments were coerced 

U.S.—U.S. ex rel Gockley v. Myers, D.GPa., 314 
F.Supp. 839, revd. on oth. grds., GA., 450 F.2d* 
232, cert. den. 92 S.Q. 738, 404 U.S. 1063, 30 
L.Ed.2d 752. 

Unnecessary delay rale not violated 

U.S.—US. v. Mendoza, C.A.Tex., 473 F.2d 697. 

Pa.—Com. v. Clifton, 414 A.2d 686, 272 PaSuper. 95. 

Factors considered 

U.S.—US. v. Greer, GAAla., 566 F.2d 472, cert. den. 
98 S.Q. 1881, 435 US. 1009, 56 LEd.2d 391. 
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81.44. US.—US. v. Kehyaian, D.GN.Y., 30 FJLD. 
544. 

Del—Vorhauer v. State, 212 A.2d 886, 9 Storey 35. 
D.C.—Naples v. U.S., GA., 307 F.2d 618, 113 U.S. 
App.D.C. 281, on remand, D.C., 205 F.Supp. 944. 

Hearing required 

D.G—Coor v. U.S., GA., 325 F.2d 1014,117 U.SApp. 
D.C. 87. 
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81,46. U.S.—U.S. ex rel. Di Niro v. Mancusi, D.C. 
N.Y., 298 F.Supp. 1294—U.S. v. Carney, D.C 
Dd., 328 F.Supp. 948, affd., GA, 455 F.2d 925, 
Ark.—Crawford v. State, 492 S.W.2d 900, 254 Ark. 
253. 

Cal—People v. Gauthier, 22 Cal.Rptr. 888, 205 C.A.2d 
419, cert den. 83 S.Q. 1881, 374 U.S. 834, 10 
L.E&2d 1056. 

D.C—Bond v. US, App., 233 A.2d 506. 

Idaho-State v. Padilla, 620 P.2d 286, 101 Idaho 713. 
HI—People v. Zepeda, 265 N.E.2d 647, 47 D1.2d 23. 
Kan.—State v. Johnson, 565 P.2d 993, 222 Kan. 465. 
Nev.—Deutscher v. State, 601 P.2d 407, 95 Nev. 669. 
Pa.—Com. v. Rowe, 327 A.2d 358, 459 Pa. 163. 
Utah—State v. Hunt, 607 P.2d 297. 

Wis—Hemauer v. State, 218 N.W.2d 342, 64 Wis.2d 
62. 

Detention as material witness in violation of 
statute 

U.S.—U.S. ex rel Glinton v. Denno, D.C.N.Y., 200 
F.Supp. 643, affd., CA., 309 F.2d 543, cert. den. 83 
S.CL 886, 372 U.S. 938, 9 L.Ed.2d 769. 

Juveniles 

U^.—U.S. V. Lovejoy, CAN.Y., 364 F.2d 586, cert 
den. 87 S.Ct 1168, 386 U.S. 974> 18 L.Ed.2d 135. 

Six hour statute not exclusive 
U.S.—U.S. v. FaDon, CAN.M., 457 F.2d 15. 

Where Miranda warnings given 

U.S—U.S. v. Howell GACaL, 470 F.2d 1064—U.S. v. 

WdKm, CACal, 654 FOd 550. 

Fla.—State v. Roberts, App., 274 So.2d 262. 
Pre-magistrate admissions not inadmissible as 
matter of law 

Fla.—State v. Roberts, App., 274 So.2d 262. 

8L48. U.S—U.S. v. Hamilton, CAUL, 409 F.2d 
404—U.S. v. Mills, CAIowa, 434 F.2d 266, cert 
den. 91 S.CL 908, 401 U.S. 925, 27 L.Ed.2d 828. 
CaL—People v. Lee, 83 Cal.Rptr. 715, 3 CA3d 514. 
D.C—Coor v. U.S., CA, 340 F.2d 784, 119 U.S.App. 
D.C 259, cert den. 86 S.CL 621, 382 U.S. 1013, 15 
LEd2d 527—Green v. U.S., CA, 389 F.2d 949, 
128 U.SApp.D.G 408. 

Md—Meyer v. State, 406 A2d 427, 43 Md.App. 427, 
cert den. 100 S.Ct 2159,446 U.S. 938, 64 L.Ed.2d 
792. 

Minn.—State v. Nelson, 173 N.W.2d 349, 285 Minn. 
304. 

Pa.—Com. v. Pinkney, 406 A2d 1045, 267 Pa.Super. 

288, app. disnt, 445 A2d 101, 498 Pa. 131. 
Arraignment not unreasonably delayed 
UJS.—U.S. v. Carney, D.CD&, 328 F.Supp. 948, affd., 
CA, 455 F.2d 925—U.S. v. Carney, D.CDel, 328 
FJSupp. 960, affd., CA, 455 F.2d 925. 

Ariz—State v. Rivera, 381 P.2d 584, 94 Ariz. 45. 
CaL—People v. Lane, 16 CaLRptr. 801, 366 PM 57, 56 
G2d 773. 

D.C—U.S. v. Tucker, D.G, 328 F.Supp. 1311 
Idaho—State v. Sandoval 452 P.2d 350, 92 Idaho 853. 
-Ind—Grime* v. State, 353 N.E.2d 500, 170 IndApp. 
525. 

Mich—People v. Matthews, 178 N.W.2d 94, 22 Mich. 
App. 619. 

Minn.—Muhammed v. State, 316 N.W.2d 571 
Pa—Com. v. Perry, 364 A2d 312,468 Pa. 515. 

Wis.—Liphfbrd v. State, 168 N.W.2d 549, 43 Wis.2d 
367. 

Admission made prior to arrest 

D.G—Fuller v. U.S., CA, 407 F2d 1199, 132 U.S. 
AppJD.C 264, cert den. 89 S.CL 999, 393 U.S. 
112(1 22 LEd2d 125. 

Stiteiwt simflir to prior suppressed st at em en t 
UA-P^gner v. U.S., CAIowa, 302 F.2d 214, cert 
dan. 83 S.CL 123, 371 UA 872, 9 UEd2d 110. 

StalMMats to federal officer while accused in 
stole custody 

UA— US. v. Buck, CAUtah, 449 F.2d 261 
SLM, UA-UA v. Sterling, D.C.La., 321 F.Supp. 
1301—UA v. Ldaad, D.CDel, 376 FSupp. 1193. 


CaL—People v. Stewart 70 Cal.Rptr. 873, 264 C.A.2d 
809. 

81.52. U.S.—U.S. v. Halbert GA.Anz., 436 F.2d 
1226—U.S. v. Davis, C.A.I11., 437 F.2d 928-U.S. 
v. Hackett CA.N.M., 437 F.2d 420—U.S. v. Ca- 
vallino, C.A.Fla., 498 F.2d 1200. 

Alaska—Thessen v. State, 454 P.2d 341, cert den. 90 
S.Ct. 588, 396 U.S. 1029, 24 LEd.2d 525. 

Del.—Blankenship v. State, 447 A.2d 428. 

D.C.—LaShine v. U.S., C.A., 374 F.2d 285, 126 U.S. 
App.D.G 71. 

Mich.—People v. Stinson, 227 N.W.2d 303, 58 Mich. 

App. 243, 86 ALR3d 559. 

Pa.—Com. v. Wiggins, 371 A.2d 207, 472 Pa. 95. 
“Working arrangement” rale as not requiring 
exclusion 

U.S.—Coppola V, U.S., N.Y., 81 S.Ct. 884, 365 U.S. 
762, 6 LEd.2d 79. 

Tucker v. U.S., CAIowa, 375 F.2d 363, cert, 
den. 88 S.Ct. 128, 389 U.S. 888, 19 L.Ed.2d 189. 
81.54, U.S—U.S. v. Elliott, GA.Neb., 435 F.2d 
1013. 

N.Y.—People v. Simons, 240 N.E.2d 22, 22 N.Y.2d 533, 
293 N.Y.S.2d 521. 

Lawful custody of state officers 

U.S.—Swift V. U.S., C.A.OkL, 314 F.2d 860-Tucker v. 
U.S., GA.Iowa, 375 F.2d 363, cert. den. 88 S.Q. 
128, 389 U.S. 888, 19 L.Ed.2d 189—U.S. v. Chad¬ 
wick, CA.N.M., 415 F.2d 167. 

81.56. U.S.—Rawlings v. Kentucky, Ky., 100 S.Ct. 
2556, 448 U.S. 98, 65 L.Ed.2d 633. 

U.S. v. Marrero, GA.N.Y„ 450 F.2d 373, cert 
den. 92 S.Q. 991, 405 U.S. 933, 30 LEd.2d 808- 
U.S. v. Fallon, CA.N.M., 457 F.2d 15. 

U.S. v. Jones, D.C.Cal., 184 F.Supp. 328-U.S. 

v. Sterling, D.C.La., 321 F.Supp. 1301—Wilkins v. 
State of Md., D.C.Md., 402 F.Supp. 76, affd., CA, 
538 F.2d 327, cert den. 97 S.Ct 747, 429 U.S. 
1044, 50 L.Ed.2d 757. 

Cal.—People v. Hilliard, 34 CaLRptr. 809, 221 C.A.2d 
719. 

Fla.—Betancourt v. State, App., 224 So.2d 378. 

Ill.—People v. Byrd, 413 N.R2d 148, 45 IlLDec. 815, 
90 IlLAppJd 429. 

Mass.—Com. v. Fielding, 353 N.E.2d 719, 371 Mass. 
97. 

N.Y.—People v. Morales, 238 N.R2d 307, 22 N.Y.2d 
55, 290 N.Y.S.2d 898, am. on oth. grds. 239 N.E.2d 
221, 22 N.Y.2d 753,292 N.Y.S.2d 130, vac. on oth. 
grds. 90 S.Q. 291, 396 U.S. 102, 24 LEdJd 299, 

am. on oth. grds. 258 N.E.2d 90, 26 N.Y.2d 844, 
309 N.YA2d 592, on remand 383 N.Y.S.2d 608, 52 
AD.2d 818, affd. 366 N.R2d 248, 42 N.Y.2d 129, 
397 N.Y.S.2d 587, cert. den. 98 S.Q. 739, 434 U.S. 
1018, 54 L.Ed.2d 765. 

Pa.—Com. v. Parker, 327 A.2d 128, 458 Pa. 381. 
R.I.—State v. Bums, 431 A2d 1199. 

Tenn.—State v. Chandler, 547 S.W.2d 918. 

Tex.—Hamel v. State, Cr.App., 582 S.W.2d 424. 

Wis.—Muetze v. State, 243 N.W.2d 393, 73 Wis.2d 117. 
Prosecutorial prearralgnment interview not un¬ 
lawful 

U.S.—U.S. v. Rondon, D.C.N.Y., 614 F.Supp. 667. 

Unrelated to delay 

Md.—Hager v. State, 341 A.2d 886, 27 MdApp. 475. 

Not product of unnecessary delay 

Pa.—Com. v. McDade, 341 A2d 450, 462 Pa. 414, cert. 

den. 96 S.Q. 1102, 424 U.S. 909, 47 L.Ed.2d 312. 
81.58. Mont—State v. Benbo, 570 P.2d 894, 174 
Mont 252. 

Pa.—Com. v. Milton, 337 A.2d 282, 461 Pa. 535. 
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81.62. CaL—People v. Ross, 46 CaLRptr. 41, 236 
C.A.2d 364. 

Colo.—People v. Heintze, 614 P.2d 367, 200 Colo. 248. 
Fla.—Robinson v. State, App., 254 So.2d 379. 

Idaho—State v, Padilla, 620 P.2d 286, 101 Idaho 713. 
HI.—People v. Bush, 194 N.R2d 308, 29 l\\M 367, 
cert. den. 84 S.a 1129, 376 U.S. 966, 11 LEd.2d 


22A CJS 338 


983—People v. Brooks, 281 N.R2d 326, 51 D1.2d 
156. 

Mass.—Com. v. Darden, 364 N.E.2d 1092, 5 Mass.App. 
522. 

Mich.—People v. Allen, 154 N.W.2d 570, 8 Mich.App. 
408. 

N.Y.—People v. Salter, 254 N.Y.S.2d 655, 44 Misc.2d 
610. 

N.C.—State v. Sings, 240 S.R2d 471, 35 N.GApp. 1. 
Or.—State v. Sunderland, 468 P.2d 900, 4 Or.App. 1, 
adhered to 476 P.2d 563, 4 Or.App. 1. 

Pa,—Com. v. Van Cliff, 397 A.2d 1173, 483 Pa. 576, 
cert. den. 99 S.Ct 2412, 441 U.S. 964, 60 L.Ed.2d 
1070. • 

Wis—Reimers v. State, 143 N.W,2d 525, 31 Wis.2d 
457, cert. den. 87 S.Ct 528, 385 U.S. 980, 17 
L.Ed.2d 442. 

Evidence held inadmissible 
U.S—U.S. ex rel. Bums v. LaVaUee, C.A.N.Y., 436 
F.2d 1352, cert den. 91 S.Q. 2190, 402 U.S. 1012, 
29 LEd.2d 436. 

Del—Webster v. State, 213 A.2d 298, 9 Storey 54. 
Ind—Hughes v. State, 385 N.E.2d 461, 179 IndApp. 

336, transfer den. 394 N.R2d 927, 271 Ind. 203. 
Mich—People v. Walters, 154 N.W.2d 542, 8 Mich. 
App. 400. 

Pa.—Com. v. Bowen, 393 A.2d 1194, 482 Pa. 453. 
Statement by juvenile held not admissible 
Mo.—State v. Arbeiter, 408 S.W.2d 26. 
Determination 

Minn,—State v. Weekes, 250 N.W.2d 590, 312 Minn. 1, 
app. after remand. Sup., 268 N.W.2d 705. 

Delay subsequent to giving statement 
Pa.—Com. v. Nickol, 381 A.2d 873, 476 Pa. 75. 

81.64. U.S.—U.S. ex rel. Richardson v. Vitek, CA. 
I1L, 395 F.2d 478—Bishop v. Wainwright C.A. 
Fla., 511 F.2d 664, cert den. 96 S.Q. 2186, 425 
U.S. 980, 48 L.Ed.2d 806. 

Ala.—Braggs v. State, 219 So.2d 396, 283 AJa. 570. 
Ariz.—State v. Sheffield, 396 P.2d 828, 97 Ariz. 61- 
State v. Mojarro Padilla, 483 P.2d 549, 107 Ariz. 
134, cert. den. 92 S.Q. 718, 404 U.S. 1049, 30 
LEd.2d 740. 

Ark.—Perkins v. City of Little Rock, 339 S.W.2d 859. 
Cal—People v. Pauley, 46 CaLRptr. 127, 236 C.A.2d 
672. 

Colo.—Jaggers v. People, 484 P.2d 796, 174 Colo. 430- 
People v. Hosier, 525 P.2d 1161, 186 Colo. 116. 
Del—Webster v. State, 213 A.2d 298, 9 Storey 54— 
Weekley v. State, 222 A2d 781. 

D.G—Tate v. U.S., C.A., 283 F.2d 377, 109 U.S.App. 
D.G 13. 

Fla.—Romanello v. State, App., 160 So.2d 529. 

Ga—Rose v. State, 292 S.W.2d 678, 249 Ga. 628. 
Ill—People v. Atkins, 227 N.W.2d 129, 82 Dl.App.2d 
477. 

Ind.—Franklin v. State, 364 N.E.2d 1019, 266 Ind. 540. 
Iowa—State v. Tharp, 138 N.W.2d 78, 258 Iowa 224- 
State v. Milford, 186 N.W.2d 590. 

Kan.—State v. Stubbs, 407 P.2d 215, 195 Kan. 396. 
Ky.—Carson v Com., 382 S.W.2d 85, cert. den. 85 
S.Q. 949, 380 U.S. 938, 13 L.Ed.2d 825. 

Md—Peal v. State, 193 A.2d 53, 232 Md. 329. 

Ervin v. State, 241 A2d 142, 4 Md.App. 42. 
Mich.—People v. White, 221 N.W.2d 357, 392 Mich. 
404. 

Mo—Roberts v. State, 476 S.W.2d 490. 

N.H—State v. Lavallee, 189 A2d 475, 104 N.H. 443. 
NJ—State v. Jones, 252 A2d 37, 53 NJ. 568, cert. 

den. 89 S.Q. 2122, 395 U.S. 97a 23 L.Ed.2d 759. 
N.M—State v. Rael, App., 474 P,2d 83, 81 N.M. 791. 
N.Y—People v. Kenyon, 314 N.Y.S,2d 881, 35 AD.2d 
749-People v. Briggs, 319 N.Y.S.2d 374, 36 
A.D.2d 790—People v. Perry, 382 N.Y.S^d 845, 
52 A.D.2d 963. 

N.G—State v, Gordon, 213 S£.2d 708, 287 N.C 118, 
vac. in part on oth. grds. 96 S,Ct. 3206, 428 U.S. 
903, 49 LEd.2d 1207. 

Okl—Pickens v. State, Cr., 450 P.2d 837. 

Pa—Com. v, MUton, 337 A.2d 282, 461 Fa. 535. 
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S.C.—State v. Bishop, 181 S.E.2d 477, 256 S.C. 158. 
Tex.—O’Quinn v. State, Cr., 462 S.W.2d 583. 

Wash.—State v. Lewis, 573 P.2d 1347, 19 Wash.App. 

W.Va.—Sute v. Plantz, 180 S.E2d 614, 155 W.Va. 24. 
Wis.—State v. Shoffner, 143 N.W.2d 458, 31 Wis.2d 
412—Reimers v. State, 143 N.W.2d 525, 31 Wis.2d 
457, cert. den. 87 S.Ct. 528, 385 U.S. 980, 17 
L.Ed.2d 442—Huebner v. State, 147 N.W.2d 646, 
33 Wis.2d 505. 

Constitutional rights not violated 
Tenn.—Dupes v. State, 354 S.W.2d 453,209 Tenn. 506. 
Admission made before expiration of time for 
arraignment 

CaL—People v. Norman, 60 CaLRptr. 609, 252 CA.2d 
301, cert. den. 88 S.Ct. 1819, 391 U.S. 923, 20 
L.Ed.2d 661. 

Ga.—Dukes v. State, 137 S.E.2d 532, 109 GaApp. 825. 
Statement held not admissible 
N.Y.—People v. Veitch, 271 N.Y.S.2d 729, 26 A.D.2d 
764. 

Or.—State v. Alien, 398 Pld 477, 239 Or. 524. 

Showing of prejudice necessary 

Pa.—Com. v. Bryant, 334 A.2d 603, 461 Pa. 3. 

Wyo.—Raigosa v. State, 562 P J2d 1009. 

Other state courts have adopted the 
federal rule. 81 - 65 

81.65. Colo.—Hervey v. People, 495 P.2d 204, 178 
Colo. 38. 

Conn.—State v. Ostroski, 440 A2d 984, 186 Conn. 287, 
cert. den. 103 S.Ct 173, 459 U.S. 878, 74 LEd.2d 
142. 

Md.—Shope v. State, 396 A2d 282, 41 McLApp. 161. 
Mich.—People v. Jones, 194 N.W.2d 433, 37 Mich.App. 
91. 

N.Y.—People v. Barber, 400 N.Y.S.2d 941, 60 A.D.2d 
747. 

People v. Stewart, 359 N.R2d 379, 41 N.Y.2d 
65, 390 N.Y.S.2d 870. 

Pa.—Com. v. Futch, 290 A.2d 417, 447 Pa. 389. 

S.D.—State v. Walsh, 305 N.W.2d 687. 

Wis.—Zdiarstek v. State, 192 N.W.2d 833, 53 Wis.2d 
420. 

Statutes pertaining to juveniles 

Fla.—Cooper v. State, App., 257 So.2d 614. 

Repeated violations of rule 

Pa.—Com. v. Mitchell, 346 A2d 48,' 464 Pa. 117. 

81.66. Tex.—McLane v. State, Cr., 379 S.W.2d 339— 
Gamer v. State, Cr., 464 S.W.2d 111—McBride v. 
Sute, Cr., 506 S.W.2d 887. 

81.68. Tex.—Ward v. State, Cr.. 399 S.W.2d 567. 

Waiver established 

Tex.—Gonzales v. State, Cr., 429 S.WOd 881 

Oral statements 

Tex.—Smith v. State, Cr., 514 S.W.2d 749. 

81.70. Teau-James v. State, 341 S.WJd 436, 170 
Tex.Cr.R. 402—Crawford v. State, 341 S.Wld 
454,170 Tex.Cr.R. 393—Taylor v. State, Cr., 420 
S.W.2d 601—Sandoval v. State, Cr.,- 422 S.W.2d 
458—Longs v. State, Cr., 429 S.W.2d 157. 
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81.76. Tex.—Dugger v. State, Cr., 402 S.W.2d 178. 
81.78. Tex.—Sewell v. Sute, 342 S.W.2d 579, 170 
Tex.Cr.R. 550. 

81 JO. Tex.—Pryor v. SUte, Cr., 449 S.W.2d 482. 

Admissions made to court-appoint¬ 
ed psychiatrist in the course of exami¬ 
nation have been held to be admissi- 
ble, 81 - 85 and have also been held inad¬ 
missible; 1190 but it has been held that 
if such admissions are to be admissible 
accused is entitled to the presence of 
counsel during the examination. 81 ’ 95 


81.85. U.S.—U.S. v. Cassidy, C.A.Colo., 571 F.2d 
534, cert. den. 98 S.Ct. 2859, 436 U.S. 951, 56 
L.Ed.2d 793, reh. den. 99 S.Ct. 229, 439 U.S. 884, 
58 L.Ed.2d 199. 

Cal.—People v. Spencer, 31 Cal.Rptr. 782, 383 P.2d 
134, 60 C.2d 64, cert. den. 84 S.Ct. 1924, 377 U.S. 
1007, 12 L.Ed.2d 1055—In re Spencer, 46 Cal. 
Rptr. 753, 406 P.2d 33, 63 C.2d 400. 

Colo.—People v. Rosenthal, 617 P.2d 551. 

Md.—Walker v. Director, Patuxent Institution, 250 
A.2d 900, 6 McLApp. 206. 

Or.—State v. Eichenberger, 549 P.2d 1300, 25 Or.App. 
507. 

Psychiatrist examining accused at request of 
prosecutor 

Cal.—People v. Polk, 47 Cal.Rptr. 1, 406 P.2d 641, 63 
C.2d 443, cert. den. 86 S.Ct. 1914, 384 U.S. 1010, 
16 LEd.2d 1016. 

Or.—State v. Loyer, 640 P.2d 631, 55 Or.App. 854. 
Opinion testimony containing no incriminating 
statements by accused held admissible 
Cal.—People v. Brekke, 58 Cal.Rptr. 854, 250 C.A.2d 
651. 

81 JO. U.S.—Estelle v. Smith, Tex., 101 S.Ct. 1866, 
451 U.S. 454, 68 L.Ed.2d 359. 

Wallace v. U.S., GA.Fla., 360 F.2d 939, cert, 
den. 87 S.Ct. 518, 385 U.S. 977, 17 L.Ed.2d 439. 
Colo.—Oaks v. People, 371 P.2d 443, 150 Colo. 64. 
Fla.—McMunn v. Sute, App, 264 So.2d 868. 

NJ.—Sute v. Obstein, 247 A.2d 5, 52 NJ. 516. 

N.Y.—People v. Hayes, 390 N.Y.S.2d 281, 55 AJD.2d 
812. 

Or.—Sute v. Corbin, 516 P.2d 1314, 15 Or.App. 536, 
app. after appeal 539 P.2d 1113, 22 Or.App. 505. * 
Tex.—Corley v. Sute, Cr.App., 582 S.W.2d 815, cert 
den. 100 S.Ct. 238, 444 U.S. 919, 62 L.Ed.2d 176. 

Accused not advised of privilege against self-in¬ 
crimination 

Cal.—In re Cowans, 87 Cal.Rptr. 499, 470 P.2d 635, 2 
C.3d 733. 

Tex.—Fields v. Sute, CrApp., 627 S.W.2d 714, cert, 
den. 103 S.Ct. 91, 459 U.S. 841, 74 LEd.2d 84, reh. 
den. 103 S.Ct 479, 459 U.S. 1059, 74 L.Ed.2d 625. 
Vt.—Sute v. Miner, 258 A2d 815, 128 Vt 55. 

81J5. Cal.—In re Spencer, 46 Cal.Rptr. 753, 406 
P.2d 33, 63 C.2d 400. 

Or.—State v. Corbin, 516 P.2d 1314, 15 Or.App. 536, 
app. after remand 539 P.2d 1113, 22 Or.App. 505. 

Waiver not shown 

Psychiatrist retained by prosecu¬ 
tion t may not testify as to a secret 
examination of defendant conducted 
without the permission of the court or 
the knowledge of defendant’s coun¬ 
sel. 81,96 

81.96, N.Y.—People v. Abdul Karim Al-Kanani, 260 
N.E.2d 496, 26 N.Y.2d 473, 311 N.Y.S.2d 846, 
app. after remand 334 N.Y.SJd 817, 39 AJDJZd 
1016, affd. 307 N.R2d 43, 33 N.Y.2d 260, 351 
N.Y.S.2d 969, cert den. 94 S.G. 2619, 417 U.S. 
916, 41 LEd.2d 220. 

After request for counsel prior to indictment 

N.Y.—People v. Lederhilger, 313 N.Y.S.2d 448, 35 
AD.2d 588, app. after remand 340 NXS.2d 124, 
41 AD.2d 569. 

Cal.—In re Cowans, 87 CaLRptr. 499, 470 P.2d 635, 2 
C.3d 733. 

Under some statutes statements 
made to the state psychiatrist by ac¬ 
cused during an examination to deter¬ 
mine his sanity are not admissible. 81,97 

81J7. U.S.-U.S. v. Bohle, CAInd., 445 F.2d 54, 
app. after remd. 475 F.2d 872. 

Purpose of statute 

D.C.—U.S. v. Bennett, GA., 460 F.2d 872, 148 U.S. 
App.D.G 364. 
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Vt.—State v. Miner, 258 A.2d 815, 128 Vt. 55. 

Statute Inapplicable to Cuts relevant on nutty 
issue 

Vt.—SUte v. Oakes, 276 A.2d 18, 129 Vt 241, cert den. 
92 S.Ct 340, 404 U.S. 965, 30 L.Ed.2d 285. 

Admissions made to a private psy¬ 
chiatrist have been held not admissi¬ 
ble. 81,98 

81.98. U.S.—Gibson v. Zahradnick, CA.Va., 581 
F.2d 75, cert den. 99 S.Ct 597, 439 U.S. 996, 58 
L.Ed.2d 669. 

Neb.—State v. Hardin, 326 N.W.2d 38, 212 Neb. 774. 

§ 733. — Judicial Admissions 

83. U.S.-U.S. v. Taylor, C.AMd., 326 F.2d 277, 
cert den. 84 S.Ct 1332, 377 U.S. 931,12 LEd.2d 
295—Taylor v. U.S., GA.Miss., 327 F.2d 232— 
U.S. v. Castellana, CA.N.Y., 349 F.2d 264, cert 
den. 86 S.Ct 935, 383 U.S. 928, 15 LEd.2d 847, 
reh. den. 86 S.Ct 1368, 384 U.S. 923, 16 LEd.2d 
444, cert. den. 86 S.Q. 934, 383 U.S. 928, 15 
LE<L2d 847—U.S. v. Cecil, GANeb, 457 F.2d 
1178. 

Ala.—Taylor v. Sute, 287 So.2d 901, 291 Ala. 756, 
conf. to on remand 287 So.2d 909, 51 AlaApp. 
706, cert. den. 94 S.Ct. 1955, 416 US. 945, 40 
L.Ed.2d 298. 

Ark.—Anderson v. City of El Dorado, 418 S.W.2d 801, 
243 Ark. 137. 

CaL—People v. Perez, 117 CaLRptr. 195, 42 C.A3d 
760. 

Colo.—Casias v. People, 415 P.2d 344, 160 Colo, 152, 
cert. den. 87 S.Ct 523, 385 U.S. 979, 17 LEd.2d 
441. 

Kan.—Sute v. Norwood, 535 P.2d 996, 217 Kan. 150. 

Me.—Sute v. Castongoay, 263 A2d 727. 

Miss.—Baker v. Sute, 358 So.2d 401. 

N.Y.—People v. Kutky, 472 N.Y.S.2d 278, 122 
Misc.2d 949. - 

Or.—SUte v. Randall, 557 P.2d 1386, 27 Or.App. 869. 

Pa.—Com. v. Cheeks, 239 A.2d 793, 429 Pa. 89. 

Tex.—Wingate v. State, Cr., 365 S.W.2d 169—Mounce 
v. SUte, Cr., 432 S.W.2d 104—Sexton v. Sute, Cr., 
476 S.W.2d 320—Wallace v. Sute, Cr., 478 S.W.2d 
499—Bridges v. State, GA, 479 S.W.2d 48. 

Wis.—Upchurch v. Sute, 219 N.W.2d 363, 64 Wis.2d 
553. 

Dismissed original defective indictment not ju¬ 
dicial admission binding on government 

U.S.—U.S. v. Godwin, GAN.G* 522 F.2d 1135. 

84. U.S.-U.S. v. Belculftne, GAMass., 527 F.2d 
941. 

Cal.—People v. Perez, 117 CaLRptr. 195, 42 GA3d 
760. 

Ga.—Cummings v. SUtc, 126 S.E2d 241, 106 GaApp. 
118—Bell v. State, 201 S.E.2d 340, 129 GaApp. 
783—Harris v. Sute, 211 SX-2d 144, 133 GaApp. 
310. 

HI.—People v. Bowers, 307 N.E.2d 623, 17 m.App.3d 
357. ' 

Mich.—People v. Clark, 149 N.W.2d 919, 6 MichApp. 
526—People v. Shaw, 160 N.W.2d 761, 11 Mich. 
App. 255. 

Mo.—GJJ. cited In Sute v. Olinger, 396 S.W.2d 617, 
622—Sute v. Eacret, 456 S.W.2d 324. 

OkL—Miller v. Sute, Cr., 503 P.2d 886. 

Tex.—Sprinkle v. Sute, Cr., 456 S.W.2d 387—Waage v. 
State, Cr., 456 S.W.2d 388—Soto v. Sute, Cr., 456 
S.W,2d 389, cert. den. 91 S.Ct 947, 401 U.S. 942, 
28 UEd.2d 223. 

Effort to establish false alibi as admission of 
guilt 

Ga.—Bryant v. Sute, 189 S.E.2d 435, 229 Ga. 60. 

Rule not applicable 

Iowa—State v. Grady, 215 N.W.2d 213. 

Rule Inapplicable 

U.S.—U.S. V. Inmon, GA.Pa., 568 F.2d 326 pp. after 
remand 594 F.2d 352. Cert. den. 100 b.Ct 121, 
444 U.S. 859, 62 LEd.2d 79. 
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843. U.S.—U.S. v. Goichman, D.C.Pa., 407 F.Supp. 

980, affd. C.A, 547 F.2d 778. 

Ind.—Patterson v. State, 371 N.R2d 1309, 267 Ind. 
515. 

N.Y.—People v. Reilly, 403 N.Y.S.2d 400, 93 Misc.2d 
61. 

N.C.—State v. Smith, 230 S.R2d 644, 291 N.C. 438. 
Tex.—Jones v. State, Cr., 518 S.W.2d 245. 

Judicial admission 

(2) Other statements. 

Ariz.—State v. Bridges, 468 P.2d 604, 12 Ariz.App. 
153. 

Ill.—People v. McLain, 337 N.R2d 82, 32 HLApp.3d 
998. 

Tex.—Wiley v. State, Cr., 486 S.W.2d 769—Davison v. 
State, Cr., 510 S.W^d 316. 
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85. U.S.—U.S. v. Belculfine, C.A.Mass., 527 F.2d 
941. 

Ga.—Tiscbmak v. State, 211 S.E2d 587, 133 GaApp. 
534, cert. den. 95 S.Ct. 2663, 422 U.S. 1046, 45 
LEd.2d 699. 

Iowa—State v. Metcalf, 260 N.W.2d 857. 

Mo.—State v. Eacret, 456 S.W.2d 324. 

The rule is inapplicable where the 
statement is inadmissible because of a 
violation of the constitutional rights of 
accused. 855 

853. Ark.—Anderson v. City of El Dorado, 418 
S.W2d 801, 243 Ark. 137. 

86 . DL—People v. Wilson, 326 N.R2d 378, 60 IU.2d 
235. 

Iowa—State v. Shephard, 124 N.W.2d 712, 255 Iowa 
1218. 

Md.—Gray v. States 380 A.2d 1071, 38 McLApp. 343. 
Mich.—People v. D’Angelo, 257 N.W.2d 655, 401 
Mich. 167. 

87. D.C.—Pendergrast v. U.S., C.A., 416 F.2d 776, 
135 U.S.App.D.C. 20, cert den. 89 S.Ct 1782, 395 
U.S. 926, 23 LEd.2d 243. 

873. D.C.—Woodard v. U.S., GAD.C., 429 F.2d 
716, 139 U.SApp.D.G 37. 

The striking of an allegation of arm¬ 
ed robbery from an information has 
been held not an admission that de¬ 
fendant was not armed. 8 * 5 

883. Cal.—People v. Kelly, 7 CaLRptr. 600, 184 
GA2d 611. 

90.10. U3.—Bourg v. U.S., CA-Tex., 286 F.2d 124. 

Where also is authority for the view 
that defendant should be permitted to 
make a pertinent admission on a mo¬ 
tion to suppress on the understanding 
that it will not be received in evidence 
at the trial. 90 * 15 

90.15. U3—U.S. v. Lewis, D.GN.Y., 270 F.Supp. 
807, affd., C.A, 392 F.2d 377. Cert. den. 89 S.Ct. 
212, 393 U.S. 891, 21 LE<L2d 170, reh. den. 89 
S.CL 381, 393 U.S. 956, 21 L,Ed.2d 370. 

N.Y.—People v. Sanders, 302 N.Y32d 266, 32 AD.2d 
879. 

Where accused testifies in support 
of motion to suppress evidence on 
grounds of unlawful search and sei¬ 
zure, his testimony may not thereafter 
be admitted against him at the trial on 
the issue of guilt unless he makes no 
objection.** 20 

9030. U3.—Simmons v. U.S., HI, 88 S.CL 967, 390 
VS. 377, 19 LEdJd 1247, on remand, GA, 395 
F.2d 769, app. after remand 424 F3d 1235. 


Fla.—State v. Lyons, App., 293 So.2d 391. 

Ga.—Culpepper v. State, 209 S.R2d 18, 132 GaApp. 
733. 

Ky.—ShuU v. Com., 475 S.W.2d 469. 

Pa.—Com. v. Donnelly, 336 A2d 632, 233 Pa.Super. 
396, cert. den. 96 S.Ct. 1477, 424 U.S. 974, 47 
LEd.2d 744. 

Rule not applied retroactively 

U.S.—U.S, V. Hart, C.A.N.Y., 407 F.2d 1087, cert. den. 
89 S.Ct 1766, 395 U.S. 916, 23 LEd.2d 231— 
Monroe v. U.S., C.ALa., 435 F2d 160. 

Monroe v. U.S., D.C.La., 288 F.Supp. 139, affd., 
GA, 435 F.2d 160. 

D.C.—Woodard v. U.S., GA, 429 F.2d 716, 139 U.S. 
App.D.C. 37. 

92. Accused not advised of rights 

(1) Ky.—Rowe v. Com., 394 S.W.2d 751. 

Absence of counsel 

EU.—People v. Murdock, 237 N.K2d 442, 39 D1.2d 553, 
app. after remand 270 N.R2d 21, 48 U1.2d 362, 
cert den. 92 S.Ct. 324, 404 U.S. 957, 30 LEd.2d 
274. 

95. U.S.—U.S. v. Washington, DistCol, 97 S.Ct. 
1814, 431 U.S. 181, 52 LEd.2d 238. 

U.S. v. Rosenblum, GAN.Y., 339 F.2d 473- 
Kitchell v. U.S., GAMass., 354 F.2d 715, cert 
den. 86 S.Ct 1970, 384 U.S. 1011, 16 LE(L2d 
1032, app. after remand 374 F.2d 583—U.S. v. 
Masterson, C.AN.Y., 383 F.2d 610, cert. den. 88 
S.Q. 1048, 390 U.S. 954, 19 LEd.2d 1147, reh. 
den. 88 S.Ct 1650, 391 U.S. 909, 20 L.Ed.2d 425. 
Ind.—Laymen v. State, 176 N.R2d 120, 242 Ind. 62. 
Part or all of testimony 
(1) Pa.—Com. v. Evans, 154 A2d 57, 190 Pa.Super. 
179, affd. 160 A2d 407, 399 Pa. 387, cert. den. 81 S.Ct 
233, 364 U.S. 899, 5 L.Ed.2d 194, reh. den. 81 S.Ct 
377, 364 U.S. 939, 5 L.Ed.2d 371. 

Witness subsequently charged as defendant 

Cal.—People v. Hillery, 44 Cal.Rptr. 30, 401 P.2d 382, 
62 G2d 692, app. after remand 56 CaLRptr. 280, 
423 P.2d 208, cert. den. 87 S.Ct 958, 386 U.S. 938, 
17 LEd.2d 810, reh. den. 87 S.Ct. 1310, 386 U.S. 
1000, 18 L.Ed.2d 355. 

Voluntary waiver of immunity 
Minn.—State v. Falcone, 195 N.Wld 572, 292 Minn. 
365. 
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96. N.Y.—People v. Batalias, 304 N.Y.S^d 79, 32 
AD.2d 1068, affd. 267 N.K2d 109, 27 N.Y.2d 
958, 318 N.Y.R2d 326. 

Miranda warnings not given 

U.S.—U.S. V. Rangel, GATex., 496 F.2d 1059, reh. 
den. 503 F.2d 568, cert gr. 95 S.Ct 1421 

1. U.S.—Hale v. U.S., GA.OkL, 406 F.2d 476, cert 

den. 89 S.Ct 2129, 395 U.S. 977, 23 LEd.2d 765. 
Cal—People v. Griffith, 5 Cal.Rptr. 620, 181 CA.2d 
715. 

Mass.—Com. v. Wallace, 190 N.K2d 224, 346 Mass. 9. 
Tex.—Chaney v. State, Cr., 494 S.W.2d 813. 

Va.—Harbaugh v. Com* 167 S.E2d 329, 209 Va. 695. 
Wash.—State v. Peele, 516 P.2d 788, 10 WashApp. 58. 

2. U.S.—Yates v. Breazeale, D.CMss., 266 F.Supp. 

360, affd. and remd., GA, 402 F.2d 113, vac. in 
part on oth. grds. 92 S.Ct 2850, 408 U.S. 934, 33 
LEd.2d 746, mand. conf. to 466 Fid 500. 
Ariz.—State v. Stoneman, 566 P.2d 1340,115 Ariz. 594. 
N.Y.—People v. Corbo, 234 N.Y.Sld 662, 17 AD.2d 
351—People v. Duncan, 393 N.Y.S.2d 219, 57 
AD.2d 638. 

Tex.—Beard v. State, Cr., 481 S.W,2d 875. 
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3. Testimony of codefendant 

Ma—State v. Cox, 352 S.W.2d 665. 

Trial of a case on one theory does 
not by itself constitute an admission by 
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a party who proceeds on a different 
theory on retrial. 6,5 
6.5. By prosecution 

Mass.—Com. v. Arsenault, 280 N.R2d 129, 361 Mass. 
287. 

11. Neb.—State v. Snell, 128 N.W.2d 823, 177 Neb. 
396. 

Coerced admission not admissible 

Mich.—People v. James, 185 N.W.2d 571, 29 Mich. 
App. 522. 

12. N.G—State v. Parker, 197 S.E.2d 603, 18 N.G 
App. 626. 
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13. Cal.—In re Van Brunt, 51 CaLRptr. 136, 242 
GA.2d 96—In re Foster, 51 CaLRptr. 148, 242 
C.A2d 115. 

IlL—People v. Rue, 220 N.K2d 457, 35 H1.2d 234. 
N.Y.—People v. Richardson, 268 N.Y.S.2d 419, 25 
A.D.2d 221. 

Inadmissible if accused is without counsel 

U.S.—Arsenault v. Com. of Mass., Mass., 89 S.Ct 33, 
393 U.S. 5, 21 LEd.2d 5. 

Wilson v. Harris, C.ACaL, 351 F.2d 840, cert, 
den. 86 S.Ct 1213, 383 U.S. 951, 16 L.Ed.2d 213. 
D.G—Turberville v. U.S., GA, 303 F.2d 411, 112 
U.S.App.D.C. 400, cert. den. 82 S.Ct 1596, three 
cases, 370 U.S. 946, 8 L.Ed.2d 813. 

NJ.—State v. Melendez, 397 A.2d 1117,165 NJ.Super. 
182. 

Pa—Com. ex rel. Firmstone v. Myers, 246 A2d 371, 
431 Pa 628. 

Failure to inform accused of rights 
(1) IlL—People v. Nettles, 284 N.E2d 502, 5 III 
App.3d 1056. 

(3) Other matters. 

Ill.—People v. Floyd, 303 N.E2d 826, 14 Dl.App.3d 
1009. 

15, U.S.—U.S. v. Robertson, GATex., 582 F.2d 
1356. 

CaL—People v. Bravo, 46 CaLRptr. 921, 237 GA2d 
459. 

Kan.—State v. Calvert, 505 P.2d 1110, 211 Kan. 174. 

Tests 

U.S.—Hamilton v. Craven, D.GCaL, 350 F„Supp. 1251, 
affd., GA., 469 F.2d 1394. 

Alaska—Thessen v. State, 454 P.2d 341, cert den. 90 
S.CL 588, 396 U.S. 1029, 24 L.Ed.2d 525. 

CaL—People v. Tanner, 119 CaLRptr. 407, 45 GA3d 
345. 

DL—People v. Glidewell, 308 N.R2d 218,17 DLApp.3d 
735—People v. Jackson, 321 N.R2d 420, 24 Ill. 
App.3d 700. 

Mich.—People v. Ford, 228 N.W.2d 533, 59 MichApp, 
35. 

Minn.—State v. Sha, 193 N.W.2d 292 Minn. 182. 
N.Y.—People v. Smith, 404 N.Y.S.2d 947, 94 Misc.2d 
384. 

Pa—Com. v. Segal, 24 Cambria 30. 

In Missouri 

(3) Other statements. 

Ma—State v. Beal, 470 S.W.2d 509. 

Purpose of statute 

Cal.—People v. Hamilton, 32 CalJtptr. 4,383 P.2d 412, 
60 G2d 105. 

People v. Woltz, 35 CaLRptr. 160, 222 CA.2d 
340. 

Where agreement waived 

Term.—Dykes v. State, 372 S.W.2d 184, 213 Tenn. 40. 
Held not offer to plead guilty 
U.S.—U.S. v. Clayton, CA.CaL, 435 F.2d 1299. 
Statutory exclusion Inapplicable 
CaL—People v. Sirhan, 102 Cal.Rptr. 385, 497 P.2d 
1121, 7 G3d 710, cert. den. 93 S.CL 1382,410 U.S. 
947, 35 LEd.2d 613. 

Statements made during invalid plea bargaining 

Old.—State ex rel Young v. Warren, Cr., 536 P.2d 965. 
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Statements made during invalid plea bargaining 

N.G—State v. Jenkins, 232 S.E.2d 648, 292 N.C. 179. 

17. U.S.—Howell v. U.S., C.A.I11., 442 F.2d 265— 
U.S. v. Ross, C.A.Tex., 493 F.2d 771. 

U.S. v. Andreadis, D.C.N.Y., 238 F.Supp. 802. 
Ga.—Culpepper v. State, 169 S.R2d 681, 120 Ga-App. 
61 

Brantley v. State, 172 S.R2d 851 121 GaApp. 
79. 

Kan.—CJ5. quoted in State v. Calvert, 505 P.2d 1110, 
1116, 211 Kan. 174. 

Me.—State v. Castonguay, 263 A.2d 727. 

Mass.—Com. v. Chase, 217 N.E.2d 195, 350 Mass. 738, 
cert. den. 87 S.Ct. 221 385 U.S. 906, 17 L.Ed.2d 
137. 

Mich.—People v. Strickland, 259 N.W,2d 232,78 Mich. 
App. 40. 

N.C—State v. Elliott, 213 S.E.2d 365, 25 N.C.App. 
381. 

Old.—Glass v. State, Cr., 361 P.2d 230. 

At hearing on motion to suppress 

U.S.—Monroe U.S., GAJLa., 320 F.2d 277, cert den. 

84 S.Ct 630, 375 U.S. 991, 11 LEd.2d 478. 
Alien’s guilty plea to re-entry 
U.S.—FarreU v. U.S., C.A.Cal., 381 F.2d 368, cert. den. 
88 S.Ct. 349, 389 U.S. 963, 19 L.Ed.2d 377. 
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18. U.S.—U.S. v. Andreadis, D.CN.Y., 238 F.Supp. 
801 

Kan.— CJS. quoted in State v. Calvert, 505 P.2d 1110, 
1116, 211 Kan. 174. . 

Me.—State v. Castonguay, 263 A.2d 727. 

Iowa—State v. Watts, 186 N.W.2d 611. 

Plea to lesser crime inadmissible as to graver 
offense 

N.Y.—People v. Porter, 228 N.Y.S.2d 753, 16 A.D.2d 
821. 

Purpose of statute 

Cal.—People v. Wilson, 32 CaLRptr. 44, 383 P.2d 451 
60 C2d 139. 

Testimony of officer who was present not bear- 

tty 

La.—State v. Morris, 157 So.2d 728, 245 La. 175. 
Md.—White v. State, 177 A.2d 877, 227 Md. 615, revd. 
on oth. grds. 83 S.Ct 1050, 373 U.S. 59, 10 
L.Ed.2d 193, conf. to 191 A.2d 237, 231 Md. 533. 

18.5. Ill.—People v. Bell, 280 N.E.2d 487, 4 Ill. 
App.3d 397, cert den., 93 S.Ct. 1905, 411 U.S. 
933, 36 LEdld 393. 

Limitations on rale 

U.S.—U.S. V. Andreadis, GA.N.Y., 366 F.2d 423, cert 
den. 87 S,Ct 703, 385 U.S. 1001, 17 LE<L2d 541. 
Plea of gnflty held not admissible 
Va.—Peyton v. EUyson, 150 S.R2d 104, 207 Va. 423. 

However, where the preliminary hear¬ 
ing is before a magistrate who has no 
jurisdiction to arraign an accused 
charged with the class of offense 
charged or to accept a plea to such a 
charge the purported guilty plea is in¬ 
admissible in the trial court 1 ®- 6 

18.6. Kan.—State v. Jordan, 396 P.2d 342, 193 Kan. 
664, cert dot 85 S.Ct 917, 380 U.S. 920, 13 
t-Fd-24 805. 

N.Y.—People v. Burd, 276 N.Y.S^d 610, 18 N.Y,2d 
447, 223 N.R2d 24. 

However, evidence that accused plead¬ 
ed guilty at preliminary hearing has 
been held inadmissible where represen¬ 
tation by counsel or waiver thereof has 
not been shown. 1 ®- 11 

18.11. D.C.—US. v. RoWnion, GA., 459 F.2d 1164, 
148 U.S.App.D.C. 140. 

Fla.—Rollins v. State, 194 So.2d 247. 


Neb.—State v. Snell, 128 N.W.2d 823, 177 Neb. 396. 

Representation by or waiver of, counsel immate¬ 
rial 

Tenn.—State ex rel. Rivera v. Henderson, 410 S.W.2d 
726, 219 Tenn. 452. 

Under statute barring a plea of 
guilty to a charge of murder such plea 
is inadmissible as an admission in a 
trial for murder. 1813 

18.15. NJ.—Goodlet v. Goodman, 169 A.2d 140, 34 
N.J. 358, cert den. 82 S.Ct. 92, 368 U.S. 855, 7 
LEd.2d 52. 

19. U.S.—U.S. v. Graham, C.A.Tenn., 325 F.2d 922. 

20. U.S.—Harris v. Anderson, D.C.N.G, 364 F.Supp. 
465. 

Fla.—Toth v. State, App., 297 So.2d 53. 

21. U.S.—DeChristoforo v. Donnelly, C.A.Mass., 473 
F.2d 1236, revd. on oth. grds., 94 S.Ct. 1868, 416 
U.S. 637, 40 L.Ed.2d 431. 

Hamilton v. Craven, D.GCal., 350 F.Supp. 1251, 
affd., C.A., 469 F.2d 1394. 

Ind.—Moulder v. State, 289 N.E2d 522, 154 Ind.App. 

248, 59 A.LR.3d 432. 

Iowa—Ely v. Haugh, 172 N.W.2d 144. 

Mich.—People v. Ford, 228 N.W.2d 533, 59 Mich.App. 

35—People v. Trombley, App., 240 N.W.2d 279. 
Minn.—State v. Hayes, 172 N.W.2d 324, 285 Minn. 

199—State v. Jackson, 325 N.W.2d 819. 

NJ.—State v. Boone, 309 A.2d 1, 125 N.J.Super. 112, 
affd. 327 A.2d 661, 66 N.J. 38. 

Withdrawn guilty plea with court approval 

NJ.—State v. Boone, 327 A.2d 661, 66 NJ. 38, disap¬ 
proving any statements to the contrary in State v. 
Hand, 58 A. 641, 71 NJ.L. 137, and State v. 
Baumgartner, 91 A.2d 222, 21 NJ.Super. 348. 

22. Ga.—Ladd v. State, 184 S.R2d 158, 223 Ga. 113. 
In California 

(6) The cases of People v. Clay, 25 CaLRptr., 208 
C.A.2d 773; People v. Ivy, 329 P.2d 505, 163 C.A.2d 
436; and People v. Snell, 274 P. 560, 96 GA. 597 have 
been disapproved, the court holding that evidence of 
accused’s withdrawn plea of guilty is inadmissible. 
CaL—People v. Quinn, 39 CaLRptr. 393, 393 P.2d 705, 
61 G2d 551. 

People v. Padden, 48 CaLRptr. 311, 238 C.A.2d 
708—People v. Wells, App., 64 CaLRptr. 59, 256 
C.A.2d 463. 

In New York 

(2) N.Y.—People v. Spitaleri, 212 N.Y.S.2d 53, 9 
N.Y^d 168, 173 N.R2d 35, 86 A.LR.2d 322—People 
v. McKeithan, 223 N.Y.S.2d 707, 14 A£>.2d 916, mo¬ 
tion den. 229 N.Y.S.2d 757, 11 N.Y.2d 1013, 183 
N.E.2d 767, affd. 186 N.E.2d 127, 12 N.Y.2d 718, 233 
N.Y.S.2d 770, cert. den. 83 S.Ct 1098, 372 U.S. 971, 10 
LEd.2d 133. 

In Arizona 

Since the publication of Corpus Juris Secundum the 
rule as stated in the text has been changed in Arizona by 
State v. Wright, 436 P.2d 601, 103 Ariz. 52, reh. den. 
438 P.2d 759, 103 Ariz. 193 overruling Rascon v. State, 
57 P.2d 304, 47 Ariz. 501. 

The admissibility of other pleas as 
judicial admissions have been con¬ 
sidered. 215 

22 J5. Not guilty by reason of insanity 

N.G—State v. Moore, 150 S.E.2d 47, 268 N.G 124. 

A statement made subsequent to an 
agreed upon plea bargain that does not 
call for such statement may be admis¬ 
sible in evidence notwithstanding such 
plea bargain has been withdrawn. 2210 

22.10. U.S.—Hutto v. Ross, Ark., 97 S.Ct. 202, 429 
U.S. 28, 50 L.Ed.2d 194. 
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23. Bankruptcy proceedings 

(2) Other instances. 

U.S.—Bailey v. U.S., CA-Or., 282 F.2d 421, cert den. 
81 S.G. 713, 365 U.S. 828, 5 LEd.2d 705. 

24. U.S.—Hale v. U.S., CA.OkL, 406 F.2d 476, cert 
den, 89 S.Ct 2129, 395 U.S. 977, 23 LEdJd 
765—Bass v. U.S., CA.Tex., 409 F.2d 179, cert 
den. 90 S.Ct 138, 396 U.S. 863, 24 L.Ed.2d 117, 
reh. den. 90 S.Ct. 378, 396 U.S. 950, 24 L.Ed.2d 
256. 

Ga.—Bell v. State, 201 S.R2d 340, 129 Ga-App. 783. 
Okl.—Wilkerson v. State, Cr., 364 P.2d 709. 

26. Ga.—George v. State, 120 S.E.2d 55, 103 Ga.App. 
598. 

29. Limitations on use of civil action pleadings 

U.S.—de Antonio v. Solomon, D.GMass., 41 F.R.D. 
447. 

Admissions by a juvenile in a non¬ 
criminal proceeding should not be used 
against him in a subsequent criminal 
proceeding where he is tried as an 
adult 30 - 3 

30.5. Mich.—People v. Luther, 173 N.W.2d 797, 20 
MichApp. 42, app. after remand 190 N.W.2d 345, 
33 MichApp. 551. 
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30.50. Theory of tacit admission rale 

Ill.—People v. Svizzero, 228 N.E-2d 604, 84 Ill.App.2d 
251. 

Preliminary factual hearing unnecessary 

U.S.—U.S. ex rel. Smith v. Brierly, D.GPa^ 267 
F.Supp. 274, affd., GA., 384 F.2d 992. 

30.55. U.S.—Martinez v. U.S., CA.N.M., 295 F.2d 
426—Osborne v. U.S., CA.Cal., 371 F.2d 913, 
cert. den. 87 S.Ct. 2082, 387 U.S. 946, 18 L.E<L2d 
1335, reh. den. 88 S.Ct 23, 389 U.S. 891, 19 
L.Ed.2d 207—Fowle v. U.S., GA.CaL, 410 F.2d 
48. 

U.S. ex reL Smith v. Brierly, D.GPa., 267 
F.Supp. 274, affd., GA., 384 F.2d 992. 

Ala.—Andrews v. State, 140 So.2d 369, 41 Ala.App. 
563. 

Ariz.—State v. Saiz, 447 P.2d 541, 103 Ariz. 567—State 
v. McAlvain, 454 P.2d 987, 104 Ariz. 445, cert 
den. 90 S.Ct 597, 396 U.S. 1023, 24 L.Ed.2d 516. 
Ark.—Gross v. State, 440 S.W.2d 543, 246 Ark. 909. 
Cal.—People v. Briggs, 24 CaLRptr. 417, 374 P.2d 257, 
58 G2d 385—People v. Whitehom, 32 CaLRptr. 
199, 383 P.2d 783, 60 C2d 256. 

Del.—Downing v. State, 188 A.2d 224, 5 Storey 438. 
Fla.—Broome v. State, App„ 194 So.2d 31. 

Ga.—Creel v. State, 115 S.R2d 552, 216 Ga. 233. 
I1L—People v. Watson, 221 N.E.2d 645, 36 HL2d 228- 
People v. Jones, 265 N.E.2d 125, 47 IlL2d 135. 
Ind.—Smith v. State, 175 N.E2d 27, 241 Ind. 665— 
Gayer v. State, 210 N.R2d 852, 247 Ind. 113, reh. 
den. 212 N.E.2d 544, 247 Ind. 113. 

Ky.—Smith v. Com., 366 S.W.2d 902—Cessna v. Com., 
465 S.W.2d 283. 

La.—GJ^. cited In v. McClain, 222 So.2d 855, 857, 
254 La. 56, cert, den. 90 S.Ct. 2205, 399 U.S. 911, 
26 L.Ed.2d 566. 

Md.—Ewell v. State, 180 A.2d 857, 228 Md. 615—Mil¬ 
ler v. State, 189 A.2d 635, 231 Md. 215. 

Bames v. State, 227 A.2d 763, 1 MdApp. 123— 
Williams v. State, 242 A.2d 813, 4 MdApp. 342. 
Mass.—Com. v. McCambridge, 222 N.R2d 763, 351 
Mass. 516. 

Mich.—People v. Gisondi, 156 N.W.2d 601, 9 Mich. 
App. 289—People v. Kelley, 188 N.W.2d 654, 32 
MichApp. 126. 
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Mis#.—Goldsby v. State, 123 So.2d 429, 240 Miss 647, 
cert. den. 81 S.Ct. 829, 365 U.S. 861, 5 L.Ed.2d 
824—Duck v. State, 247 So.2d 689. 

Mo.—State v. Phelps, 384 S.W.2d 616—State v. Thom¬ 
as, 440 S.W.2d 467. 

Neb.—CJJS. dted in Pierce v. State, 113 N.W.2d 333, 
338, 173 Neb. 319. 

N.H.—State v. Nelson, 175 A.2d 814, 103 N.H. 478, 
cert. den. 82 S.Ct. 1153, 369 U.S. 879, 8 L.Ed2d 

282, and 82 S.Ct 1155, 369 U.S. 881, 8 L.Ed.2d 

283. 

NJ.—State v. Thompson, 283 A.2d 513, 59 N.J. 396. 

State v. Juliano, 234 A.2d 236, 97 NJ.Super. 28, 
mod. on oth. grds. 245 A,2d 17, 52 NJ. 232. 

N.M.—City of Raton v. Cowan, 357 P.2d 52, 67 N.M. 
463. 

N.C.—State v. Lewis, 164 S.E.2d 177, 274 N C. 438, 
app. after remand 171 S.R2d 793, 7 N.GApp. 
178-State v. Bethea, 176 S.R2d 904, 9 N.CApp. 
544. 

OkL—Ryan v. State, Cr., 451 P.2d 383—Flowers v. 
State, Cr., 457 P.2d 833. 

Or.—State v. Goodin, App., 492 P.2d 287. 

Pa.—Com. ex rel Stevens v. Myers, 156 A.2d 527, 398 
Pa. 23, cert. den. 80 S.Ct. 1254, 363 U.S. 816, 4 
LEd.2d 1156—Com. v. Vento, 189 A.2d 161, 410 
Pa. 350—Com. ex rel. Smith v. Rundle, 223 A.2d 
88 , 423 Pa. 93. 

S.G—State v. Sharpe, 122 S.R2d 622, 239 S.C 258- 
State v. Davis, 122 S.R2d 633, 239 S.C. 280. 

Tenn.—Oliver State, 348 S.W.2d 325, 208 Tenn 692— 
Lanier v. State, 410 S.W.2d 411, 219 Tenn. 417— 
O’Brien v. State, 426 S.W.2d 507, 221 Tenn. 346. 

Tex.—Creatfield v. State, Cr., 471 S.W.2d 50, cert. den. 
92 S.Ct 1764, 406 U.S. 917, 32 L.Ed.2d 115. 

Va.—Artis v. Com., 191 S.R2d 390, 213 Va. 220. 

Wash.—City of Seattle v. Jones, 475 P.2d 790, 3 Wash. 
App. 431, affd. 488 P.2d 750, 79 W«h.2d 626. 

Preliminary question for court 

Md.—EweU v. State, 180 A.2d 857, 228 Md. 615. 

Prevention of self-incrimination immaterial 

CaL—People v. Chavez, 24 CaLRptr. 895, 208 GA.2d 
248, app. diim. and cert den. 83 S.Ct. 1891, 374 
U.S. 493, 10 LEd.2d 1048. 

Role in a pplic a b le to testimony accused when 
beaten neither admitted nor denied accusa¬ 
tion 

Ky.—Hurt v. Com., 379 S.W.2d 726. 

Accusation 

U.S.—Oner v. U.S., GAFla., 362 F.2d 580. 

Source of accusation 

Pa.—Com. ex reL Shadd v. Myers, 223 A.2d 296, 423 
Pa. 82. 

False exculpatory statement 

Alaska—Bloomstrand v. State; App., 656 P.2d 584. 
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31* U.S.—Luillen v. Neil, GA.Tenn., 453 F.2d 428, 
cert den. 93 S.Q. 141, 409 U.S. 857, 34 LJSd.2d 
103. 

AhL—WBcutt v. State, 123 So.2d 193, 41 A3a.App. 25, 
cert den. 123 So.2d 203, 271 Ala. 315. 

Cal.—People v. Chides, 36 Cal-Rptr. 73, 223 C.A.2d 
369—People v. Wilson, 48 Cal.Rptr. 55, 238 
GA.2d 447. 

Del.—Mezzatesta v. State, 166 A.2d 433, 3 Storey 145. 

Fla.—Phillip# v. State, App., 177 So.2d 243—State v. 
Esperti, App., 220 SoJd 416. 

HL—People v. Williams, 177 N.R2d 100, 22 HL2d 498, 
cert den. 82 S.Ct 646, 369 U.S. 806, 7 LEd.2d 
552-People v. Smith, 184 N.R2d 841, 25 IU.2d 
219—People v. Aughinbaugh, 223 N.R2d 117, 36 
HL2d 320, app. after remand 292 N.R2d 406, 53 
HL2d44Z 

Iowa—State v. Myers, 140 N.W,2d 891, 258 Iowa 940. 

Kan.—State v. MaBett, 386 P.2d 214, 192 Kan. 154— 
CJA dted fa State v. Shaw, 408 P.2d 650, 654, 
195 Kan. 677. 

NG.—State v. Case, 116 SR2d 429,253 N.G 130, cert 
den. 81 S.Ct 717, 365 U.S. 830, 5 LEd.2d 707. 


Or.—State v. Hammaek, 377 P.2d 161, 233 Or. 128- 
CJ.S. cited in State v. O’Brien, 496 P.2d 191, 193, 
262 Or. 30. 

Pa.—Com, ex rel. Stamo v. Cavell, 217 A.2d 824, 207 
Pa.Super. 274, affd. 222 A.2d 647, 425 Pa. 365. 
S.D.—State v. Fogg, 115 N.W.2d 889, 79 S.D. 576. 
Utah—C.J.S. cited in State v, Brown, 395 P.2d 727, 
729, 16 Utah2d 57-State v. Sanders, 496 P.2d 270, 
27 Utah2d 354 

Wash.—State v. Lounsbery, 445 P.2d 1017, 74 Wash.2d 
659, 
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31.5. Ark.—Burford v. State, 413 S.W.2d 670, 242 
Ark. 377. 

Cal.—People v, Atwood, 35 Cal.Rptr. 831, 223 CA.2d 
316, 

Ill.—People v. Watson, 221 N.E.2d 645, 36 IlL2d 228. 
Md.—Ewell v. State, 180 A.2d 857, 228 Md. 615. 
Pa,—Com. v. Frye, 55 Berks 140. 

Tenn.—Boulton v. State, 377 S.W.2d 936, 214 Tenn. 94. 
Wash.—State v. Lounsbery, 445 P.2d 1017, 74 Wash.2d 
659. 

Copy of statement read to accused 
Pa.—Com. v. Kiefaber, 179 A.2d 262, 197 Pa.Super. 
298, cert, den, 83 S.Ct. 137, 371 U.S. 870, 9 
L,Ed.2d 108. 

Since the publication of Corpus Juris Secundum the 
Supreme Court of Pennsylvania has overruled the case 
of Commonwealth v. Vallone, and has held that the fact 
that defendant remained silent when confronted with an 
accusatory statement is not admissible in evidence. 

Pa.—Com. v. Dravecz, 227 A.2d 904, 424 Pa. 582. 

Com. v. Wetzel, 257 A.2d 310, 214 Pa.Super. 
536. 

32. Cal.—People v. Hall, 8 Cal.Rptr. 760, 186 C.A.2d 
388—People v. Charles, 36 Cal.Rptr. 73, 223 
C.A.2d 369-People v. Wilson, 48 CaLRptr. 55, 
238 GA.2d 447. 

Md.—Ewell v. State, 180 A.2d 857, 228 Md. 615. 
Mich.—People v. Rollins, 189 N.W.2d 716, 33 Mich. 
App. 1. 

Accusation standing alone is hearsay, etc. 

(2) Other matters. 

Cal.—People v. Bracamonte, 17 Cal.Rptr. 62, 197 
C.A.2d 385—People v. Romano, no. 17 Cal.Rptr. 
399, 197 GA.2d 622. 

(3) Other statements. 

Cal.—People v. Moore, 27 CalRptr. 526, 211 C.A.2d 
585. 

32.5. Mich.—People v. Wardell, 181 N.W.2d 788, 26 
Mich.App. 69. 

N.C.—State v. Virgil, 138 S.R2d 777, 263 N.G 73. 
Tenn.—O’Brien v. State, 426 S.W.2d 507, 221 Tenn. 
346. 

Utah—State v. Sanders, 496 P.2d 270, 27 Utah2d 354. 
Disclosure of alibi or other defense not required 
Cal.—People v. Reese, 33 CaLRptr. 561, 220 GA.2d 
143. 
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33. Fla.—Galasso v. State, App., 207 So.2d 45, 
quashed, Sup., 217 So.2d 326. 

Mich.—People v. Gisondi, 156 N.W.2d 601, 9 Mich. 
App. 289—People v. Brown, 179 N.W.2d 58, 23 
Mich.App. 528. 

34. Md.—Ewell v. State, 180 A.2d 857, 228 Md. 615. 
Pa.—Com. v. Kiefaber, 26 D. A Old 431, 11 Bucks, 

215, affd. 179 A.2d 262, 197 Pa.Super. 298, cert, 
den. 83 S-Ct, 137, 371 U.S, 870, 9 LEcL2d 108. 
Tenn.—Turner v. State, 394 S.W.2d 635, 216 Tenn. 714. 
Silence as not oral admission 
Cal.—People v. Atwood, 35 Cal.Rptr. 831, 223 C.A.2d 
316. 

36. Fla.—Daughtery v. State, App., 269 So.2d 426. 

Implied admission 

G*.—Brown v. State, 173 S,R2d 470,121 Ga.App. 228. 
Ill.—People v. Hanson, 198 N.R2d 815, 31 IlL2d 31. 


36.5. Md.—EweU v. State, 180 A.2d 857, 228 Md. 
615. 

36.10. U.S.-U.S. v. Gross, C.A.N.Y., 276 F.2d 816, 
cert. den. 80 S.Ct. 1602, 363 U.S. 831, 4 L.Ed.2d 
1525. 

Ala.—Andrews v. State, 140 So.2d 369, 41 Ala.App. 
563. 

Kan.—State v. Ritson, 504 P.2d 605,210 Kan. 760, app. 

after remand 529 P.2d 90, 215 Kan. 742. 

Nonaccusatory charge 

Ariz.—State v. Wynn, App., 562 P.2d 734, 114 Ariz. 
561. 

Fla.—Daughtery v. State, App., 269 So.2d 426. 

La.—State v. Weeks, 345 So.2d 26. 

Pa.—Com, v. Schmidt, 299 A.2d 254, 452 Pa. 185. 
Wis.—GaUoway v. State, 147 N.W.2d 542, 32 Wis.2d 
414. 

39. Ill.—People v. Jackson, 243 N.R2d 551, 103 HI. 
App.2d 209, cert. den. 90 S.Ct 948, 397 U.S. 957, 
25 L.Ed.2d 142. 

Iowa—State v. Myers, 140 N.W.2d 891, 258 Iowa 940. 
Or.—State v. O’Brien, 496 P.2d 191, 262 Or. 30. 
Term.—Boulton v. State, 377 S W.2d 936, 214 Tenn. 94. 
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41. Alaska—Watson v. State, 387 P.2d 289. 

I1L—People v. McCain, 193 N.E.2d 784, 29 D1.2d 132. 

42. U.S.—Walker v. U.S., C.A.Tex., 404 F.2d 900. 

44.5. Mich.—People v. Matthews, 178 N.W.2d 94, 22 
Mich.App. 619. 

Mo.—CJ.S. dted in State v. Stuart, 456 S.W.2d 19, 
22—GJ.S. dted In State v. Benfield, 522 S.W.2d 
830, 835. 

44.10. Mo.—GJ.S. dted in State v. Stuart, 456 
S.W.2d 19, 22. 

45. Cal.—People v. Robinson, 38 Cal.Rptr. 890, 392 
P.2d 970, 61 C.2d 373. 

UL—People v. Svizzero, 228 N.E.2d 604, 84 IU.App.2d 
251. 

Tex.—Cantwell v. State, Cr., 493 S.W.2d 242. 

46. Ala.—CaldweU v. State, 213 So.2d 919, 282 Ala. 
713. 

Shaneyfelt v. State, 124 So.2d 466, 41 Ala.App. 
130. 

Cal.—People v. Briggs, 24 Cal.Rptr. 417, 374 P.2d 257, 
58 C.2d 385. 

D.C.—Naples v. U.S., C.A., 344 F.2d 508, 120 U.S. 
App.D.C. 123, motion den. 359 F.2d 276, 123 
U.S.App.D.C. 292. 

Fla.—Wakeman v. State, App., 237 So.2d 61. 

Ga.—Aldridge v. State, 188 S.E.2d 835, 125 Ga-App. 
691. 

HI.—People v. Smith, 184 N.R2d 841, 25 I11.2d 219- 
People v. Aughinbaugh, 223 N.E.2d 117, 36 IU.2d 
320, app. after remand 292 N.E.2d 406, 53 IllZd 
442. 

Mo.—State v. Phelps, 384 S.W.2d 616. 

Neb.-State v. Worley, 132 N.W.2d 764, 178 Neb. 232. 
NJ.—State v. Sweeney, 187 A.2d 39, 77 N.J.Super. 512, 
affd. 192 A.2d 573, 40 NJ. 359. 

N.Y.—People v. Prince, 244 N.Y.S.2d 820, 19 A.D.2d 
903. 

N.G—State v. Guffey, 134 S.R2d 619, 261 N.C. 322- 
State V. Cannon, 159 S.E.2d 505, 273 N.C. 215. 
Tenn.—Oliver v. State, 348 S.W.2d 325, 208 Tenn. 69Z 
Tex.—Cantwell v. State, Cr„ 493 S.W.2d 242. 

Va.—Baughan v. Com., 141 SR.2d 750, 206 Va. 28. 
Statements held to call for response or denial 
Cal.—People v. Atwood, 35 CaLRptr. 831, 223 C.A.2d 
316. 
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50, Mass.—Com. v. Monahan, 207 N.R2d 349 Mass. 
139. 

52, Cal.—People v. Robinson, 38 Cal.Rptr. 890, 392 
' P.2d 970, 61 G2d 373. 

53, Accused intoxicated 

Fla.—Wakeman v. State, App., 237 So.2d 61. 

Tex,—Gamboa v. State, Cr., 481 S.W.2d 423. 
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Accused Incoherent 

Mass.—Com. v. Rembiszewskj, 293 N.E.2d 919 363 
Mass. 311. 
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55. Ala.—Wilcutt v. State, 123 So.2d 193, 41 Ala. 
App. 25, cert. den. 123 So.2d 203, 271 Ala. 315. 

Cal.—People v. Bracamonte, 17 CaLRptr. 62, 197 
C.A.2d 385—People v. Chavez, 24 Cal.Rptr 895, 
208 C.A.2d 248, app. dism. and cert den. 83 S.Ct 
1891, 374 U.S. 493, 10 L.Ed.2d 1048-People v. 
Banos, 26 CaLRptr. 127, 209 C.A.2d 754—People 
v. Keller, 27 Cal.Rptr. 805, 212 C.A.2d 210. 

D.C.—Brown v. U.S., App., 464 A.2d 120. 

Ga.—Pickens v. State, 142 S.E2d 427, 111 Ga.App. 
574. 

HI.—People v. Norman, 190 N.E2d 819, 28 I11.2d 77. 

People v, Wilson, 201 N.E2d 166, 51 Ill.App.3d 
132. 

Ky.—Smith v. Com. 366 S.W.2d 902. 

La.—State v. McClain, 222 So.2d 855, 254 La. 56, cert, 
den. 90 S.Ct. 2205, 399 U.S. 911, 26 L.Ed.2d 566. 

Md.—Cooper v. State, 189 A.2d 620, 231 Md. 248. 

Mass.—Com. v. Freeman, 227 N.E2d 3, 352 Mass. 556. 

Mich.—People v. Barnes, 205 N.W.2d 591, 44 Mich. 
App. 488. 

Mo.—State v. Starks, 459 S.W.2d 249. 

Neb.—State v. Worley, 132 N.W.2d 764, 178 Neb. 232. 

NJ.—State v. Ripa, 212 A.2d 22, 45 N.J. 199. 

N.G—State v. Fuller, 155 S.R2d 286, 270 N.C. 710. 

Pa.—Com, v. Sindel 208 A.2d 894, 205 Pa.Super. 355. 

Term.—State v. Flanagan, 443 S.W.2d 25, 223 Tenn. 
134. 

Va.—Baughan v. Com,, 141 S.E.2d 750, 206 Va. 28. 

Where only guilty person would remain silent 

Mo.—State v. Hornbeck, 492 S.W.2d 802. 
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55.5. Neb.—State v. Davis, 176 N.W.2d 657, 185 
Neb. 433. 

NJ.—State v. Sweeney, 187 A.2d 39, 77 NJ.Super. 512, 
affd. 192 A.2d 573, 40 NJ. 359. 

N.C.—State v. Guffey, 134 S.E.2d 619, 261 N.C. 322. 

Pa.—Com. v. Sindel, 208 A.2d 894, 205 Pa.Super. 355. 

Wash-State v. Nelson, 396 P.2d 540, 65 Wash.2d 189. 

55.10. Cal.—People v. Bracamonte, 17 CaLRptr. 62, 
197 CA.2d 385—Martinez v. Superior Court for 
Santa Barbara County, 37 Cal.Rptr. 115, 224 
GA.2d 755. 

Waiter of right to remain silent 

Minn.—Village of New Hope v. Duplessie, 231 N.W.2d 
548, 304 Minn. 417, 87 A.L.R.2d 698. 

55 JO. m—People v. Lane, 194 N.E2d 272, 29 IU.2d 
326. 

55.25. Pa.—Com. v. Sindel, 208 A.2d 894,205 Pa.Su- 
per. 355. 

Accused without knowledge not adopting state¬ 
ments made 

Kan.—State v. Ritaon, 504 P.2d 605,210 Kan. 760, app. 
after remand 529 P.2d 90, 215 Kan. 742. 

56. Ala.—Caldwell v. State, 213 So.2d 919, 282 Ala. 
713. 

Wilcutt v. State, 123 So.2d 193, 41 Ala.App. 25, 
cert. den. 123 So.2d 203, 271 Ala. 315. 

Cal.—People v. Robinson, 38‘Cal.Rptr. 890, 392 PJd 
970, 61 G2d 373. 

DL—People v. Aughinbaugh, 223 N.E2d 117, 36 H1.2d 
320, app. after remand 292 N.R2d 406, 53 I11.2d 
441 

People v. Wilson, 201 N.E2d 166, 51 IU.App.2d 
132. 

N.H.—State v. Nelson, 175 AJd 814, 103 N.H. 478, 
cert den. 82 S.a 1153, 369 U.S. 879, 8 LEd.2d 
281 and 82 S.CL 1155, 369 U.S. 881, 8 LEd.2d 
283. 

Identification at lineup 

(2) Other matters. 

Ariz.—State v. Simoneau, 401 P.2d 404, 98 Ariz, 1 


page 1076 

56.5. N.C.—State v. Guffey, 134 S.E.2d 619, 261 
N.C. 322—State v. Virgil, 138 S.E.2d 777, 263 
N.C. 73. 

57. Ohio—City of Cincinnati v. McCartney, 281 
N.R2d 855, 30 Ohio App.2d 45. 

59. Cal—People v. Moore, 27 Cal.Rptr. 526, 211 
C.A 2d 585—People v. Wilson, 48 Cal.Rptr. 55, 
238 CA.2d 447. 

63.5. Alaska—Watson v. State, 387 P.2d 289. 

NJ.—State v. Garcia, 199 A.2d 860, 83 NJ.Super. 345. 
63.10. Cal.—People v. Bracamonte, 17 Cal.Rptr. 62, 

197 C.A.2d 385. 
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63.15. U.S.—Fagundes v. U.S., C.A.Mass., 340 F.2d 
673—Ivey v. U.S., C.ATex., 344 F.2d 770. 

Ala.—'Wilbanks v. State, 151 So.2d 741,42 Ala.App 39, 
cert. den. 151 So.2d 744, 275 Ala. 701 
Cal.—People v. Ketchel, 30 CaLRptr. 538, 381 P.2d 
394, 59 C.2d 503. 

People v. Ricci, 48 Cal.Rptr. 631, 239 C.A.2d 
233—People v. Maldonado, 50 Cal.Rptr. 45, 240 
C.A.2d 812. 

Kan.—State v. Bowman, 461 P.2d 735, 204 Kan. 234. 
Mich.—People v. Severance, 204 N.W.2d 357, 43 Mich. 
App.2d 394. 

Pa.—Com. v. Ford, 165 A.2d 113, 193 Pa.Super. 588. 

Silence on advice of counsel 

(1) Anz.—State v. Izzo, 383 P.2d 116, 94 Ariz. 226. 

(3) Other statements. 

Cal.—People v. Ridley, 47 Cal.Rptr. 796, 408 P 2d 124, 
63 C.2d 671. 

Tenn.—State v. Flanagan, 443 S.W.2d 25, 223 Tenn. 
134. 

No answer until counsel consulted 
(1) Cal.—People v. Hansard, 53 Cal.Rptr. 918, 245 
C.A.2d 691. 

N.M.-State v. Hatley, 383 P.2d 247, 72 N.M. 280. 
Accusation by investigating officers 
N C.—State v. Moore, 137 S.K2d 812, 262 N.C. 431. 
Express claim of privilege unnecessary 
Cal.—People v. Crawford, App., 61 Cal.Rptr. 472, 253 
C.A.2d 524, cert. den. 88 S.Ct. 1254, 390 U.S. 
1006, 20 LEd.2d 108. 

63JO. Ill.—People v. Starnes, 289 N.R2d 264, 8 
IlLApp.3d 709. 

NJ.—State v. Griffin, 293 A2d 217, 120 NJ.Super. 13. 
Tex.—Hawk v. State, Cr., 482 S.W.2d 183. 

Hearsay accusatory statements are 
not admissible if defendant was not 
entirely free to reply if he chose to do 
so, or if his silence is attributable to 
exercise of his constitutional privilege 
against self-incrimination. 63,25 

63J5. U.S.—Miller v. Cox, GA.Va., 457 F.2d 700, 
cert. den. 93 S.Ct 433,409 U.S. 1007, 34 L.Ed.2d 
299. 

Cal.—People v. Briggs, 24 CaLRptr. 417, 374 P.2d 257, 
58 C.2d 385. 

Mich.—People v. Jablonski, 195 N.W.2d 777, 38 Mich. 
App. 33. 

Failure to explain not assertion of right 

Mich.—People v. Johnson, 227 N.W.2d 337, 58 Mich. 
App. 347. 

66 . U.S.—U.S. v. Pearson, GA.Mich., 344 F.2d 430- 
Ivey v. U.S., C.A.Tex., 344 F.2d 770-U.S. v. 
Mullings, C.A.N.Y., 364 F.2d 173—U.S. v. 
McKinney, C.A.Ohio, 379 F.2d 259—U.S. ex rel. 
Staino v. Brierly, C.A.Pa., 387 F.2d 597. 

Ariz.—State v. Thomas, 454 P.2d 153, 104 Ariz. 408. 
Ark.—Tucker v. State, 549 S.W.2d 285, 261 Ark. 505. 
Cal.—People v. Stewart, 45 Cal.Rptr. 712, 236 C A.2d 
27—People v. Hudgins, 60 CaLRptr. 176, 252 
GA.2d 174, cert. den. 88 S.Ct. 1073, 390 U.S. 965, 


19 L.Ed.2d 1167—People v. Gomez, 60 CaLRptr. 
881, 252 CA.2d 844. 

Conn.—State v. Munroe, Cir.AJD., 171 A.2d 419, 22 
Conn.Sup. 321, 1 Conn.Cir. 5—State v. Maria, 
Cir.A.D., 184 A.2d 805, 23 Conn.Sup. 480, 1 Conn. 
Cir. 327—State v. Sullivan, Cir.A.D., 199 A.2d 
709, 2 Conn.Cir. 42, certification and app. den. 199 
A.2d 705, 151 Conn. 737. 

D.C.—Gillison v. U.S., C.A., 399 F.2d 586, 130 U.S. 
App.D.C. 215. 

Fla.—Jones v. State, App., 200 So.2d 574—Thornton v. 

State, App., 442 So.2d 1104. 

IncL—Garrison v. State, 231 NJE.2d 243, 249 Ind. 
206—C.J.S. cited in Lukas v. State, 330 N.E2d 
767, 769, 165 Ind.App. 50. 

Iowa—State v. Stump, 119 N.W.2d 210, 254 Iowa 1181, 
cert. den. 84 S.Ct. 113, 375 U.S. 853, 11 L.Ed.2d 
80. 

La.—State v. Hayden, 147 So.2d 392, 243 La. 793. 
Md.—Miller v. State, 189 A 2d 635, 231 Md. 215. 
Barnes v. State, 227 A.2d 763, 1 Md.App. 123— 
Sparkman v. State, 240 A.2d 328, 3 Md.App. 527. 
Mass.—Com. v. Silvia, 177 N.R2d 571, 343 Mass. 130. 
Mich.—People v. Gisondi, 156 N.W.2d 601, 9 Mich. 
App. 289—People v. Bladel, 325 N.W.2d 421, 118 
Mich.App. 498, affd. 365 N.W.2d 56,421 Mich. 39, 
cert. gr. 105 S.Ct 2654, 86 L.Ed.2d 271. 

Minn.—State ex rel. Riendeau v. Tahash, 148 N.W.2d 
557, 276 Minn. 26. 

Mo.—State v. Doepke, 361 S.W.2d 689—CJ.S. cited in 
State v. Vainikos, 366 S.W.2d 423, 427—State v. 
Phelps, 384 S.W.2d 616-State v. Penn, 413 S.W.2d 
281—State v. Yager, 416 S.W.2d 170. 

N.J.—State v. Ripa, 212 A.2d 22, 45 NJ. 199. 

N.M.—State v. Ford, 459 P.2d 353, 80 N.M. 649. 
N.C.—State v. Fuller, 155 S.R2d 286, 270 N.G 710. 
N.D.—State v. Thompson, 256 N.W.2d 706. 

Ohio—State v. Domer, 204 N.E.2d 69, 1 Ohio App.2d 
155. 

Old.—Gossett v. State Cr., 373 P.2d 285. 

Or.—State v. Van Hooser, 501 P.2d 78, 11 Or.App. 146, 
affd. 511 P.2d 359, 266 Or. 19. 

Pa.—Com. v. Dravecz, 227 A.2d 904, 424 Pa. 582— 
Com. v. Little, 248 A.2d 32, 432 Pa. 256-Com. v. 
Williams, 248 A.2d 301, 432 Pa. 557-Com. v. 
Budd, 278 A.2d 879, 443 Pa. 193. 

Va.—Reid v. Com., 195 S.R2d 866, 213 Va 790. 
Wis.—State v. Rice, 155 N.W.2d 116, 37 Wis.2d 392, 
cert. den. 89 S.Ct 180, 393 U.S. 878, 21 L.Ed.2d 
152. 

Police present 

(3) La-State v. Watson, 170 So.2d 107, 247 La 

102 . 

Tex.—Thomas v. State, Cr., 488 S.W.2d 777. 

Accused in custody if not actually arrested 
Cal.—In re Banks, 93 Cal.Rptr. 591, 482 P.2d 215, .4 
C.3d 337. 

In Illinois 

(2) Ill.—People v. Lewerenz, 181 N.E2d 99,24 IU.2d 
295, 93 A.L.R2d 1092. 

People v. Boulahanis, 200 N.E2d 372, 50 HI. 
App.2d 440. 

(3) Refusal to make statement held not inadmissible 
under circumstances. 

HI.—People v. Boulahanis, 200 N.E2d 372, 50 III. 
App. 2d 440. 

(4) Other matters. 

I1L—People v. Marshall, 221 N.E2d 128, 74 Hl.App.2d 
472—People v. Harris, 228 N.E2d 179, 83 HI. 
App.2d 422—People v. Brown, 228 NJE2d 505, 83 
Ill.App.2d 457. 

In New York 

(1) N.Y.—People v. Christman, 244 N.E2d 703, 23 
N.Y.2d 429, 297 N.Y.S.2d 134. 

Defendant held under arrest 

Mass.—Com. v. Wallace, 190 N.E2d 224, 346 Mass. 9. 

“Rights ftmn” 

Accused's Fifth Amendment rights were not violated 
by testimony of department manager that accused re¬ 
fused to sign “rights form” which manager requested 
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accused to sign prior to arrival of police officers, since 
accused's detention by manager after he was ap¬ 
prehended for allegedly stealing oil paints from store did 
not constitute police custody. 

Fla.—Delana v. State, App. 1 Dist., 448 So.2d 1232, 
d i sag r eei n g with Jones v. State, 434 So.2d 337. 

In accordance with a decision of the 
United States Supreme Court, it is now 
settled that the prosecution may not 
use at the trial the fact that defendant 
was silent or claimed his privilege in 
the face of official accusation or inter¬ 
rogation. 64 * Even where there is no 
interrogation and the accused merely 
remains silent, no weight whatever can 
be given to the accused's silence. 64 - 10 
The silence of a suspect is not admissi¬ 
ble against him even though he has 
waived his “Miranda” rights, 6413 or 
even though he chooses to take the 
stand at trial and testify in his own 
behalf. 64 * 0 However, it has been held 
that a purely voluntary statement by 
defendant that he didn't have anything 
to say was admissible where no effort 
was made to confront him with any 
accusations of guilt or any incrimina¬ 
ting evidence. 64 * 5 

64J5. U.S.—Miranda v. State of Arizona, 86 S.Ct. 
1602, 384 VS. 436, 16 L.Ed2d 694, 10 A.L.R.3d 
974, reh. den. 87 S.Ct 11, 383 U.S. 890, 17 

L.Ed2d 121. 

D.C—Gfllbon v. United States, 399 F.2d 586, 130 
U.SApp.D.G 215. 

Fla.—State v. Qalasso, 217 So.2d 326. 

Gamble v. State, Fla.App., 210 So.2d 238— 
Wright v. State, App., 251 So.2d 890. 

M. —People v. Mitchell, 341 N.E2d 153, 35 HLApp.3d 

151. 

Ky.—Cessna v. Cool, 465 S.W.2d 283. 

Mich.—People v. Rolston, 187 N.W.2d 454, 31 Mich. 
App. 200—People v. Jabkmsld, 195 N.W.2d 777, 
38 MkhApp. 33. 

Mo.—State v. Taylor, 472 S.W.2d 395. 

N. M.—State v. Carlton, 484 P.2d 757, 82 N.M.App. 

537, cert den. 484 PJd 754, 82 N.M. 534. 

N.Y.—People v. Fumey, 332 N.Y.S.2d 83, 39 A.D.2d 
749, affd. 301 N.E2d 422, 33 N.Y.2d 536, 347 
N.Y.&24 435. 

Ohio-State v. Stephens. 263 N.E2d 773, 24 Ohio St2d 
76. 

Pa.—Com. v. Dravecz, 227 A2d 904, 424 Pa. 582. 
Tenn.—State v. Flanagan, 443 S.W.2d 25—Lanier v. 

State, 410 S.W.2d 411, 219 Tenn. 417. 

Tex.—Hicks v. State, Cr., 493 S.W.2d 833. 

Inference of sentence by nnneceeaary testimony 
of Miranda warning 

Minn.—State v. Beck, 183 N.W^d 781, 289 Minn. 287. 

Silence at lineup 

CaL—In re Banks, 93 CaLRptr. 591, 482 P.2d 215, 4 
C3d 337. 

Sil e nce not eUdted for parpoee of showing ad- 

CaL—People v. Menefcy, 105 CaLRptr. 432, 29 GA.3d 
41. 

Md.—State v. Robinson, 289 A.2d 293, 265 Md. 333. 

Admfcskm told not improper where statement 


UA-UA v. Briddle, CAlowa, 443 F.2d 443, cert, 
den. 92 S.Ct 291, 4<H UA 942, 30 UBd2d 256. 

CLIO. D.G—Qfflison v. United States, 399 F.2d 586, 
130 UAApjxD.C 215. 


Refusal to make statement and request for at¬ 
torney 

Ill.—People v. Lampson, 262 N.E2d 601, 129 Ul.app.2d 

72, app. after remand 286 NJ5.2d 358, 6 IU.App.3d 
1099. 

64.15. Cal—People v. Savala, 89 CaLRptr. 475, 10 
C.A3d 958. 

64.20. Fla.—State v. Galasso, 217 So.2d 326. 

Use for impeachment proper under circumstanc¬ 
es 

U.S.—U.S. ex rel. Saulsbury v. Greer, C.A.I1L, 702 F,2d 
651, cert, den. 103 S.Ct 2104, 461 U.S. 935, 77 
LEd2d 310—U.S. v. Shoe, 766 F.2d 1122 limiting 
U.S. ex rel. Saulsbury v. Greer, 702 F.2d 651. 
64.25. Mich.—People v. Ingram, 193 N.W.2d 342, 36 
Mich.App. 160. 

Tenn.—State v. Flanagan, 443 S.W.2d 25. 

It has also been held that silence in 
the face of questions related to sponta¬ 
neous remarks made by defendant sub¬ 
sequent to a Miranda warning is ad¬ 
missible. 64 - 30 

64,30, Ariz.—State v. O’Dell, 492 P.2d 1160, 108 
Ariz. 53. 

Absent Miranda warnings or other 
similar assurances, the Constitution is 
not violated by permitting cross-exami¬ 
nation as to postarrest silence when a 
defendant chooses to take the 
stand. 64,35 A defendant's post-Miranda 
silence is not admissible as substantive 
evidence to rebut defense of insani¬ 
ty. 64 - 40 

6435 U.S.—Fletcher v. Weir, Ky„ 102 S.Ct. 1309, 
455 U.S. 603, 71 L.Ed2d 490, on remand 680 F.2d 
437. 

Weir v. Wilson, CA.Ky., 744 F.2d 532, cert 
den. 105 S.Ct 1215, 84 LEd.2d 356. 

64,40 U.S.—Greenfield v. Wainwright, C.A. 11, 741 
F.2d 329, affd. 106 S.Ct 634. 

Fla.—State v. Burwick, 442 So.2d 944, dert den. 104 
S.Ct. 1719, 80 L.Ed2d 191. 
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65. Cal.—People v. Gotham, 8 Cal.Rptr. 20, 185 
GA.2d 47—People v. Moore, 27 CaLRptr. 526, 
211 C.A2d 585—People v. Charles, 36 Cal.Rptr. 

73, 223 C.A.2d 369. 

Ga.—Creel v. State, 115 S.E2d 552, 216 Ga. 233. 
I1L—People v. Williams, 177 N.E2d 100, 22 ni.2d 498, 
cert den. 82 S.Ct 646, 369 VS. 806, 7 LEd.2d 
552. 

Miss.—Goldsby v. State, 123 So.2d 429, 240 Miss. 647, 
cert. den. 81 S.Ct 829, 365 VS. 861, 5 LEd.2d 
824. 

N.G—State v. Guffey, 134 S.E2d 619, 261 N.G 322. 
Pa,—Com. v. Kiefaber, 179 A.2d 262, 197 Pa.Super. 
298, cert den. 83 S.Ct 137, 371 U.S. 870, 9 
L.Ed2d 108. 

Purpose 

Cal.—People v. Romano, 17 Cal.Rptr. 399, 197 GA.2d 
622. 

Evidence admitted although accused under ar¬ 
rest 

Cal.—People v. Flynn, 31 Cal.Rptr. 651, 217 GA2d 
289. 

I1L—People v. Garreau, 189 N.E2d 287, 27 DL2d 388. 
S.D.—State v. Fogg, 115 N.W.2d 889, 79 S.D. 576. 
Tenn.—State v. Flanagan, 443 S.W.2d 25, 223 Tenn. 
134. 

Prior to Miranda 

Wit—Galloway v. State, 147 N.W.2d 542, 32 Wia.2d 
414-State v. Rice, 155 N.W.2d 116, 37 Wis.2d 
392, cert den. 87 S.Ct 180, 393 VS. 878, 21 
LEd.2d 151 


Since the publication of Corpus Juris Secundum the 
Supreme Court of Pennsylvania has overruled the case 
of Commonwealth v. Vallone, and has held that the fact 
that defendant remained silent when confronted with an 
accusatory statement is not admissible in evidence. 
Pa.—Com. v. Dravecz, 227 A.2d 904, 424 Pa. 582. 
65.5, CaL—People v. Johnson, 21 Cal.Rptr. 650, 203 
GA2d 624, cert den. 83 S.Ct 113, 372 U.S. 979, 
10 L.Ed.2d 144—People v. Flynn, 31 CaLRptr. 
651, 217 C.A.2d 289—People v. Gordon, 53 Cal. 
Rptr. 252, 244 C.A.2d 391. 

Del.—Mezzatesta v. State, 166 A.2d 433, 3 Storey 145. 
N.G—State v. Guffey, 134 S.E2d 619, 261 N.G 321 
Pa.—Com. v. Kiefaber, 26 D. & C.2d 451, 11 Bucks 
215, affd 179 A.2d 262, 197 Pa.Super. 298, cert, 
den. 83 S.G. 137, 371 U.S. 870, 9 L.Ed2d 108. 
S.D.—State v. Fogg, 115 N.W.2d 889, 79 S.D. 576. 
Evidence admitted although accused under ar¬ 
rest 

Cal.—People v. Bracamonte, 17 CaLRptr. 62, 197 
C.A.2d 385. 

Not admissible since accused has right to re¬ 
main silent 

CaL—People v. Maldonado, 50 CaLRptr. 45, 240 
C.A.2d 811 

66 . U.S.—In re Luallen, D.GTenn., 321 F.Supp. 
1236, affd, GA., 453 F.2d 428, cert den. 93 S.Ct. 
141, 409 U.S. 857, 34 L.Ed2d 103. 

Ky.—Cessna v. Com., 465 S.W.2d 283. 

N.G—State v. Stinson, 139 S.E2d 558, 263 N.G 283. 
Warning as to right to remain silent as factor 
Cal.—People v. Ellis, 55 CaLRptr. 385,421 P.2d 393, 65 
C.2d 529. 

People v. Dykes, 52 CaLRptr. 537, 243 C-A.2d 
571 
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69. U.S.—Folaton v. Allsbrook, C.A.N.C., 691 F.2d 
184, cert. den. 103 S.Ct. 2111, 461 U.S. 939, 77 
LEd.2d 314. 

70. N.G—State v. Taylor, 185 S.E.2d 677, 280 N.G 
273. 

Utah—State v. Farnsworth, 383 P.2d 489, 14 Utah 2d 
303. 

71. Ill.—People v. Woodall, 264 N.E2d 303, 131 
Ql.App.2d 662, app. after remand 315 N.E2d 683, 
21 IlLApp.3d 807, affd 329 N.E2d 203, 61 D1.2d 
60. 

Iowa—State v. Hinsey, 200 N.W.2d 810. 

Neb.—Pierce v. State, 113 N.W.2d 333, 173 Neb. 319. 
Wis.—Gedicks v. State, 214 N.W.2d 569, 62 Wis.2d 74. 

§ 734(2). -Reply to Accusation 

72.50. U.S.—Ledet v. U.S., C.A.Tex., 297 F.2d 737— 
U.S. v. Readus, GA.Ohio, 367 F.2d 689. 

Cal.—People v. Robinson, 38 Cal-Rptr. 890, 392 P.2d 
970, 61 G2d 373. 

People v. McDowell 44 Cal.Rptr. 79, 234 
C.A.2d 54. 

Del—Downing v. State, 188 A.2d 224, 5 Storey 438. 
Minn.—State v. Armstrong, 162 N.W.2d 357, 282 
Minn. 39. 

Miss.—CAS. cited in Gamble v. State, 183 So.2d 172, 
173, 254 Miss. 822. 

N.Y.—People v. DeRuggiero, 264 N.Y.S.2d 778, 24 
A.D.2d 901. 

S.G—State v. Davis, 122 S.E2d 633, 239 S.G 280. 

Hearsay 

Cal.—People v. Romano, 17 CaLRptr. 399, 197 GA.2d 
622. 

N.C.—State v. Lewis, 164 S.E2d 177, 274 N.G 438, 
app. after remand 171 S.E2d 793, 7 N.CApp. 178. 

page 1081 

74. Refusal to give written statement 

Minn.—State v. Vance, 254 N.W.2d 353. 

75. HI.—People v. Bell, 326 N.E2d 507, 27 IlLApp.3d 
171. 

79. U.S.—U.S. v. Metcalf, GA.Mo., 430 F.2d 1197. 
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Cal.—People v. Tolbert, 76 CalRptr. 445,452 P.2d 661, 
70 G2d 790, cert. den. 92 S.Ct. 2416,406 U.S. 971, 
32 L-Ed.2d 671—People v. Preston, 107 Cal.Rptr. 
300, 500 P.2d 300, 9 C3d 308. 

Ill.—People v. Boulahanis, 200 N.E.2d 372, 50 Ill. 
App.2d 440. 

Mo.—CJ5. quoted at length In State v. Spica, 389 
N.W.2d 35, 47, cert. den. 86 S.Ct 1277, 383 U.S. 
972, 16 L.Ed.2d 312. 

Exception to hearsay rale 

Cal—People v. Romano, 17 CalRptr. 399, 197 C.A.2d 
622. 


D.C—Harrison v. U.S., App., 281 A.2d 222. 

Va.—CJA cited in Cooper v. Com* 140 S.E.2d 688, 
692, 205 Va. 883. 

Adoptive admissions 

U.S.—U.S. V. Ospina, CA.Cal., 739 F.2d 448, cert den. 
105 S.Ct 262, 83 LEd.2d 198, and 105 S,Ct 2658, 
86 LEd.2d 274. 

Me.—State v. Marshall 491 A.2d 554, cert den. 106 
S.Q. 277, 88 LEd.2d 242. 

W.Va.—State v. Howerton, 329 S.E.2d 874. 

Wis.—State v. Marshall 335 N.WJd 612, 113 Wk2d 
643. 
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80. Cal.—People v. Chavez, 329 P.2d 907, 50 C2d 
778, cert den. 79 S.Ct. 356, 358 U.S. 946, 3 
UEd.2d 353, cert den. 79 S.Ct 1126, 359 U.S. 
993, 3 LJEd.2d 982—People v. Whitehorn, 32 
Cal.Rptr. 199, 383 P.2d 783, 60 C.2d ‘256. 

D.C—Harrison v. U.S., App., 281 A.2d 222. 

Acquiescence In statements of another 

Or.—State v. Crater, 370 P.2d 700, 230 Or. 513. 

81. Cal.—People v. Chavez, 329 P.2d 907, 50 C2d 
778, cert den. 79 S.Ct 356, 358 U.S. 946, 3 
L.Ed.2d 353, cert. den. 79 S.Ct. 1126, 359 U.S. 
993, 3 LEd.2d 982. 

People v. Williams, 11 CalRptr. 43, 189 CA2d 
29—People v. Romano, 17 CalRptr. 399, 197 
GA.2d 622. 

82. Cal—People v. Whitehorn, 32 CalRptr. 199, 383 
P.2d 783, 60 C.2d 256—People v. Tolbert, 76 
CalRptr. 445, 452 P.2d 661, 70 C2d 790, cert, 
den. 92 S.Ct. 2416, 406 U.S. 971, 32 L.Ed.2d 671. 

Ill—People v. Wright, 212 N.E.2d 126, 65 IlLApp.2d 
23. 

Mass.—Com. v. Burke, 182 N.E.2d 127, 344 Mass. 
243—Com. v. Kleciak, 216 N.E.2d 417, 350 Mass. 
679—Com. v. McGrath, 222 N.R2d 774, 351 
Mass. 534. 

NJ.—State v. Thompson, 283 A.2d 513, 59 NJ. 396. 

Pa.—Com. v. Staino, 60 Sch-LR. 21, affd. 204 A.2d 
664, 204 Pa.Super. 319. 

Statements held equivocal 

Cal.—People v. Charles, 36 Cal.Rptr. 73, 223 GA.2d 
369. 

Fads of particular esse determine admissibility 

Cal—People v. Hughes, 21 CalRptr. 668, 203 CA.2d 
598. 

Admission within discretion of court 

Cal—People v. McDowefl, 44 CalRptr. 79,234 CA.2d 
54. 
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87 A U.S.—Baker v. U.S., CA.La., 357 F.2d 11, app. 
after remand 412 F.2d 1069, cert. den. 90 S.Ct 
583, 396 U.S. 1018, 24 LEd.2d 509. 

Wii.—State v. Hunt, 193 N.W.2d 858, 53 WiaJd 734. 

Admission of statement in evidence held not 
tantamount to inference from silence 

NJ.—State v. Davit, 231 A2d 793, 30 NJ. 16, cert, 
den. 88 S.Ct 805, 389 U.S. 1054, 19 LJdJd 852. 

Equivocal reply held not inadmissible as M tadt 
admissio n* 

Pa.—Com. v. Jefferson, 243 AM 412, 430 Pa. 532. 

90. Minn.—State v. Walker, 233 N.W.2d 810, 306 
Minn. 105, cert den. 96 S.Ct 3172, 426 U.S. 950, 
49 LEd.2d 1187. 


§ 735. -Entire Conversation or 

Writing 
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91. Witness unable to give whole conversation 

Pa.—Com. v. Kiefeber, 179 A.2d 262, 197 Pa.Super. 
298, cert den. 83 S.Ct 137, 371 U.S. 870, 9 
L.Ed.2d 108. 

93.5. Ga.—Purser v. State, 122 S.E.2d 749, 104 Ga. 
App. 728. 

La.—State v. Snedecor, 294 So.2d 207. 

N.Y.—People v. Gallo, 234 N.Y.S.2d 193, 12 N.Y.2d 
12, 186 N.R2d 399. 

Okl.—Grizzle v. State, Cr., 559 P.2d 474. 

Purpose 

Conn.—State v. Hicks, 363 A.2d 1081, 169 Conn. 581. 

94. Exclusion of part of statement changed by 
accused 

Iowa—State v. Parker, 151 N.W.2d 505, 261 Iowa 88. 

Declaration against penal interest as exception 
to hearsay rule 

U.S.—U.S. V. Seyfried, C.A.Ind., 435 F.2d 696, cert, 
den. 91 S.Ct 1393, 402 U.S. 912, 28 UEd,2d 654. 

95. Md.—Dyson v. State, 209 A.2d 609, 238 Md. 398, 
rearg. den. 210 A.2d 730, 238 Md. 546, cert. gr. 86 
S.Ct. 717, 383 U.S. 106, 15 L.Ed.2d 617. 

Mich.—People v. Hopper, 175 N.W.2d 889, 21 Mich. 
App. 276. 

Exculpatory and inculpatory statements 

U.S.—Government of Virgin Islands v. Lovell CA.Vir¬ 
gin Islands, 378 F.2d 799, app. after remand 410 
F.2d 307. Cert den. 90 S.Ct 440, 396 U.S. 964, 24 
L.Ed.2d 428. 

Mich.—People v. Warren, 237 N.W.2d 247, 65 Mich. 
App. 197. 

96. Ga.—Rozier v. State, App., 184 S.R2d 203, 124 
Ga-App. 481. 

Miss.—Jones v. State, 342 So.2d 735. 

Tenn.—Curry v. State, 397 S.W.2d 179, 217 Tenn. 257. 
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97. Ga.—Rozier v. State, App., 184 S.E.2d 203, 124 
Ga.App. 481. 

NJ.—State v. Baldwin, 221 A.2d 199, 47 NJ. 379, cert 
den. 87 S.Ct 527, 385 U.S. 980, 17 LEd.2d 442. 

99. Ala.—Smith v. State, 340 So.2d 889, cert den. Ex 
parte Smith, Cr., 340 So.2d 895. 

3. N.Y.—People v. Whitmore, 278 N.Y.S.2d 706, 27 
A.DJd 939. 

§ 736. -Offer of Compromise 
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5. U.S.—U.S. v. Shotwell Mfg. Co., GA.HL, 287 F.2d 
667, affd. 83 S.Ct 448, 371 U.S. 341, 9 LEd,2d 
357, reh. den. 83 S.Q. 931, 372 U.S. 950, 9 
L.EcL2d 975. 

Ariz.—State v. Lombardo, 457 P.2d 275, 104 Ariz. 598. 

Cal—People v. Maxey, 104 CalRptr. 466, 28 CA3d 
190. 

Fla.—Bottoson v. State, 443 So.2d 962, cert. den. 105 
S.Ct 223, 83 L.Ed.2d 153. 

GJjS. cited in Spiegel v. State, App., 356 So.2d 
1247, 1248. 

HI—People v. Dayanl 306 NEJd 488, 16 IU.App.3d 
615. 

Iowa—State v. Burt, 249 N.W.2d 651. 

Ky.—Taylor v. Com., 403 S.W.2d 713—Amburgey v. 
Com., 415 S.W.2d 103. 

La.—State v. Andrus, 199 So.2d 867, 250 La. 765. 

Mo.—State v. Alexander, 499 S.W.2d 439. 

State v. Tash, App., 528 S.W.2d 775. 

NJ.—State v. Romero, 231 A.2d 830, 95 NJ^upcr. 
482. 

N.C—State v. Lewis, 231 S.E.2d 693, 32 N.CApp. 298. 

Pa.—Com. v. Melnyczenko, 358 A2d 98, 238 Pa.Super. 
203. 
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Tenn.—Johnson v. State, 469 S.W.2d 529, 4 Tenn.Cr. 
App. 154. 

Tex.—Christesson v. State, Cr., 353 S.W.2d 218, 172 
Tex.Cr.R. 27. 

Negotiations with prosecution for guilty plea 

U.S.—U.S. v. Gallington, C.A,Minn., 488 F.2d 637, 
cert. den. 94 S.Ct. 1613, 416 U.S. 907, 40 L.Ed.2d 
112—Rachlin v. U.S., C.A.8, 723 FJd 1373. 
Okl.—Shriver v. State, Cr., 632 P.2d 420, cert den. 101 
S.Ct. 399, 449 U.S. 983, 66 L.Ed.2d 245. 

Peters v. State, Cr.App., 586 P.2d 749. 

Or.—State v. Hamilton, 476,P.2d 207, 4 Or.App. 214. 
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9. Ala.—Dalrymple v. State, 127 So.2d 385, 41 Ala. 

App. 223—Pugh v. State, 169 So.2d 27, 42 Ala. 
App. 499. 

Ill—People v. Victory, 419 N.R2d 73, 50 niDec. 206, 
94 IU.App.3d 719. 

Tenn.—Artnes v. State, Cr., 540 S.W.2d 279. 

Plea negotiation 

U.S.—U.S. v. Robertson, CA.Tex., 582 F.2d 1356— 
U.S. v. Doe, C.A.Wash., 655 F.2d 920. 
m.— People v. Friedman, 403 N.E.2d 229, 38 IlLDec. 
141, 79 IlL2d 341—People v. Austin, 2 Dist., 463 
N.E.2d 444, 79 IlLDec. 103, 123 IU.App.3d 788. 

Not statements made attendant to plea negotia¬ 
tions 

U.S.—U.S. v. Keith, CA. 5 (La.), 764 F.2d 263. 

Pa.—Com. v. Calloway, 459 A.2d 795, 313 Pa.Super. 
173. 

Motion to vacate granted 

Mo.—State v. Neal, App., 649 S.W.2d 261. 

10. Ala.—Williams v. State, 354 So.2d 48, cert. den. 
Ex parte Williams, Cr., 354 So.2d 53. 

N.M.—State v. Martinez, App., 626 P.2d 1292, 95 N.M. 
795. 

Public policy favors negotiations for compro¬ 
mise 

Cal.—Kirby v. Alcoholic Beverage Control Appeals 
Bd., 94 CaLRptr. 514, 17 C.A.3d 255. 

Negotiations with prosecution for plea agree¬ 
ment 

Nev—Robinson v. State, 644 P.2d 514, 98 Nev. 202. 
Ohio—State v. Davis, 434 N.E.2d 285, 70 Ohio App.2d 
48, 24 0.0.3d 42. 

Purpose 

Mich.—People v, OUver, 314 N,W.2d 740, 111 Mich. 
App. 734. 

10.5. Pa.—Com. v. Luciano, 208 A.2d 881, 205 Pa. 
Super. 397. 

10.10 Admissions In settlement negotiations 

U.S.—U.S. V. Gonzalez, CA.N.Y., 748 F.2d 74. 

The federal rule dealing with auto¬ 
matic exclusion of statements made in 
plea negotiations does not extend to 
statements made to law enforcement 
agents, as distinguished to government 
counsel . 10,11 

10.11 U.S.—U.S. v. Davidson, C.A. 11 (Fla.), 768 
F.2d 1266, reh. den. 774 F.2d 1179 repudiating 
United States v. Herman, 544 F.2d 791. 

§ 737. -Self-Serving Acts and 

Declarations 

13. Mo.—State v. Brooks, 360 S.W,2d 622—State v. 
Gooch, 420 S.W.2d 283. 
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14. U.S.-U.S. v. Sparrow, GA.Utah, 470 F.2d 885, 
cert. den. 93 S.Ct. 1913, 411 U.S. 936, 36 LEd.2d 
397. 

Ala.—Shadle v. State, 194 SoJd 538, 280 Ala. 379— 
Johnson v. State, 213 So.2d 644, 282 Ala. 584. 
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Cranmore v. State, 129 So.2d 121, 41 AlaApp. 
276. 

Dowdey v. State, Cr., 221 So.2d 815, 45 Ala. 
App. 185. 

Ark.—Petty v. State, 411 S.W.2d 6, 241 Ark. 911. 
CaL—People v. Horton, 87 CaLRptr. 818, 9 CA3d 
Supp. 1. 

Colo.—People v. Cunningham, 570 P.2d 1086, 194 
Cola 198. 

Conn.—State v. Carnegie, 259 Aid 628,158 Conn. 264, 
cert. den. 90 S.CL 488, 396 U.S. 992, 24 L.Ed.2d 
455—State v. Savage, 290 A.2d 221, 161 Conn. 
445. 

D.G—U.S. v. Smith, CJL, 490 F.2d 789, 160 U.SApp. 
D.C 221. 

Fla.—Watkins v. State, App., 342 So.2d 1057. 

Ga—Dennis v. State, 115 S.E2d 527, 216 Ga. 206. 
Martin v. State, 115 S.E2d 859, 102 GaApp. 
216. 

EL—People v. Oswalt, 324 NJL2d 666, 26 ELApp.3d 
224. 

Ind.—Hashfidd v. State, 210 N.E2d 429, 247 Ind. 95, 
cert den. 86 S.Ct 1373, 384 U.S. 921, 16 L-Ed.2d 
442—Gayer v. State, 210 N.E2d 852, 247 Ind. 113, 
reh. den. 212 N.E2d 544, 247 Ind. 113. 

Ky.—Sebastian v. Com., 436 S.Wld 66. 

La.—State v. Cardinale, 206 So.2d 510, 251 La. 827, 
cert. den. 89 S.CL 388, 393 U.S. 959, 21 L.£d.2d 
372, writ dism. 89 S.Ct 1161, 394 U.S. 437, 22 
UBdJd 398. 

Mkh.—People v. Hunter, 245 N.W,2d 347, 69 Mich. 
App. 694. 

Minn.—State v. Taylor, 258 N.W.2d 615. 

Mitt.—Shorter v. State, 257 So.2d 236. 

Ma—State v. Brooks, 360 S.W^d 622—State v. 
O’Neal 436 S.W.2d 241—OJA cited in State v. 
Bevineau, 460 S.W.2d 683, 687. 

NJ.—State v. Cook, 221 A2d 212, 47 NJ. 40L 
NAL—State v. Hunt, App., 497 P.2d 755, 83 N.M. 753, 
cert. den. 497 P.2d 742, 83 NM. 740. 

N.C—State v. Cook, 187 S.E2d 104, 280 N.G 642. 
OkL—Harris v. State, Cr., 448 Pld 296. 

Teon—Arterbum v. State, 391 S.W.2d 648, 216 Tenn. 
24a 

McClain v. State, 445 S.W^d 942, 1 Tenn.Cr. 
App. 499. 

Tex.—Smalley v. State, 346 S.W.2d 333, 171 Tex.Cr.R. 
146—OJA cited in Darden v. State, Cr., 430 
S.W.2d 494, 496—Dominguez v. State, Cr., 445 
S.W Id 729. 

Wash.—State v. Johnson, 371 P.2d 611,60 Wash. 2d 21. 

State v. Huff, 477 P.2d 22, 3 WasLApp. 632. 
W.Va.—State v. Frazier, 252 S.E2d 39. 

Wk—Wilson v. State, 208 N.W^d 134, 59 Wk2d 269. 
Wya—Simms v. State, 492 P.2d 516, cert den. 93 S.Ct 
104k 409 U.S. 886, 34 L.Ed.2d 142, 

Prior testimony 

Ind.—Cain v. State, 300 N.E2d 89, 261 Ind. 41. 

Hypnosis 

Or.—State v. Harris, 405 PJd 492, 241 Or. 224. 

Rnlo United to out of court statements 

Miss.—Cone v. State, 271 So2d 453. 

Mo.—State v. McQueen, 431 S.W^d 445. 

Test 

U.S—U.S. V. Dellinger, CAUL, 472 F.2d 340, cert 
den. 93 S.CL 1443, 410 U.S. 970, 35 LEd.2d 706. 

tTwi y h M ji statansat defined 

Tex.—Peaden v. State, Cr., 491 S.WJd 136—Davis v. 
State, Cr., 501 S.W.2d 101. 

Testimony held aot a self-serving declaration 

Mi«.—Cone v. State, 271 So.2d 453. 

Special need or atonal trustworthiness excep¬ 
tion 

U.S.—U.S. V. Dellinger, GA.I1L, 472 F^d 34a cert 
den. 93 S.Ct 1443, 410 UA 97a 35 LEd.2d 706. 

Mast bs part of res gestae 

Tex.—Singletary v. State, Cr., 509 S.WJd 572. 


Admissible statement 

U.S.—U.S. V. Ramey, CA.N.G, 503 F.2d 705. 
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14.5. U.S.—U.S. v. Powers, C.AI11., 467 F.2d 1089, 
cert. den. 93 S.Ct 1499, 410 U.S. 983, 36 LEd.2d 
178. 

Mass.—Com. v. Fatalo, 185 N.E2d 754, 345 Mass. 85. 

14.10. Ill.—:People v. Colletti, 242 N.E2d 63, 101 
IU.App.2d 51, cert den. 90 S.Ct. 259, 396 U.S. 
927, 24 L.Ed.2d 225. 

Iowa-State v. Hall, 235 N.W.2d 702, app. after remand 
249 N.W.2d 843, cert den. 98 S.Ct. 66, 434 U.S. 
822, 54 LEd.2d 79. 

Mass.—Com. v. Fatalo, 185 N.E2d 754, 345 Mass, 85. 

Mich.—People v. Compton, 178 N.W.2d 133, 23 Mich. 
App. 42. 

N.C—State v. Tippett, 153 S.E2d 269, 270 N.C. 588- 
State v. Vinson, 215 S.E2d 60, 287 N.C. 326, vac. 
in part on oth. grds. 96 S.Ct. 3204,428 U.S. 902, 49 
LEd.2d 1206. 

S.G—State v. Bottoms, 195 S.E2d 116, 260 S.C. 187. 

Wash.—State v. Haga, 507 P.2d 159, 8 Wash.App. 481, 
app. after remand 536 P.2d 648, 13 Wash.App. 630, 
cert den. 96 S.Ct 1740, 425 U.S. 959, 48 UBd.2d 
204. 

15. Ga.—DeFreese v. State, 208 S.E2d 832, 232 Ga. 
739. 

15.10. Mo—GJ.S. quoted in State v. Quinn, 461 
S.W.2d 812, 816. 

16. U.S—U.S. v. McCorkle, CA.D1., 511 FJd 482, 
cert den. 96 S.Q. 43, 423 U.S. 826, 46 LEd.2d 
43. 

Ariz.—State v. Wallace, 399 P.2d 909, 97 Ariz. 296. 

Cal.—People v. Williamson, 139 CaLRptr. 222, 71 
CA.3d 206. 

I1L—People v. Green, 367 N.E2d 1061, 10 IU.Dec. 452, 
52 IU.App.3d 636. 

N.M—State v. Snow, App., 503 P.2d 1177, 84 N.M. 
395, certiorari denied 503 P.2d 1168, 84 NM. 390. 

Wis.-GJA quoted in Miller v. State, 192 N.W.2d 921, 
927, 53 Wis.2d 358. 

Evidence held admissible 

U.S—U.S. v. Dellinger, CA.HL, 472 F.2d 340, cert, 
den. 93 S.Ct 1443, 410 U.S. 970, 34 L.Ed.2d 706. 

Ariz.—State v. Robinson, 360 P.2d 474, 89 Ariz. 224. 

N.C—State v. Mull 211 S.R2d 515, 24 N.CApp. 502. 
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17. Ala.—Hardy v. State, Cr., 297 So.2d 399, 53 
Ala.App. 75. 

Wk-GJ5. quoted in Miller v. State, 192 N.W.2d 921, 
927, 53 Wk2d 358. 

20. S.C—State v. Atchison, 235 S.E2d 294, 268 S.C. 
588 cert. den. 98 S.Ct 273, 434 U.S. 894, 54 
L.Ed.2d 181. 

Offer to take polygraph teat 

Ky.—Penn v. Com., 417 S.W.2d 258. 

Wash.—State v. Rowe, 468 P.2d 1000, 77 Wash.2d 955. 

31 DL—People v. Garlick, 360 N.E2d 1121, 4 I1L 
Dec. 746, 46 IUApp3d 216, cert den. 98 S.Ct 
620, 434 U.S. 988, 54 LEd.2d 484. 
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33. CaL—People v. Williams, 19 CaLRptr. 743, 200 
C.A2d 838. 

Vt—State v. Lapham, 377 A2d 249, 135 Vt 393. 

§ 738. -On What Points Re¬ 

ceived 

34. La.—State v. Naas, 409 So.2d 535, cert. den. 102 
S.CL 2933, 457 U& 1119, 73 L.Ed.2d 1332. 

Statement held not admissible 

Ariz.—State v. Hunt 370 P.2d 640, 91 Ariz. 145. 

Me.—State v. McLeod, 203 A.2d 40, 160 Me. 250. 

Or.—State v. Thompson, 567 P.2d 132, 30 Or App. 379. 

Va—Montgomery v. Com., 200 $.E2d 577, 214 Va. 
343. 


35. U.S.-U.S. v. Massiah, C.AN.Y., 307 F.2d 62, 
revd. on oth. grds. 84 S.Q. 1199, 377 U.S. 201, 12 
L.Ed.2d 246. 

Ala.—Hodges v. State, 221 So.2d 922, 45 Ala.App. 29, 
cert. den. 221 So.2d 923, 284 Ala. 731. 

Ariz.—State v. Gibson, 443 P.2d 424, 103 Ariz. 428. 

CaL—People v. Acuna, 19 CaLRptr. 165, 199 C.A2d 
853—People v. Blalock, 98 CaLRptr. 231, 20 
C.A3d 1078. 

Del.—Benoit v. State, 179 A2d 292, 4 Storey 331. 

IE—People v. Richardson, 172 N.E2d 801, 21 D1.2d 
435. 

Mi—Young v. State, 242 A2d 562, 4 MdApp. 286. 

Mich.—People v. Cronk, 166 N.W.2d 497, 15 Mich. 
App. 309. 

Wash-State v. King, 429 P.2d 914, 71 Wash.2d 573. 
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36. U.S.—Gay v. U.S., GAIowa, 408 F.2d 923, cert, 
den. 90 S.Ct 65, 396 U.S. 823, 24 L.Ed.2d 74. 

Cal—People v. Clabom, 36 CaLRptr. 132, 224 GA.2d 
38. 

Ga.—Strickland v. State, 224 S.E2d 809, 137 GaApp. 
628. 

Ky—Davis v. Com., 555 S.W.2d 575. 

Mich—People v. Carl 160 N.W.2d 801, 11 MichApp. 
226. 

N.Y—People v, Eldridge, 309 N.Y.S.2d 559, 34 A.D.2d 
693. 

37. Cal—People v. Clabom, 36 CaLRptr. 132, 224 
CA2d 38. 

N.C.—State v. Netcliff, 187 S.E2d 450, 14 N.CApp. 

100 . 

38. U.S—Rogers v. U.S., C.A.Fla., 334 F.2d 83, cert, 
den. 85 S.Ct. 892, 380 U.S. 915, 13 LEd.2d 800, 
reh. den. 85 S.Ct 1102, 380 U.S. 967, 14 L.Ei2d 
157. 

Alaska-Chase v. State, 369 P.2d 997. 

Ariz.—State v. Izzo, 383 P.2d 116, 94 Ariz. 226. 

Cal—People v. Putty, 59 CaLRptr. 881, 251 GA2d 
991—People v. Farr, 63 CaLRptr. 477, 255 GA.2d 
679. 1 

Colo—People v. Parga, 535 P.2d 1127, 188 Colo. 413. 

Consciousness of guilt 

Cal.—People v. Hughes, 21 CaLRptr. 668, 203 C.A.2d 
598. 

Idaho—State v. Marlar, 498 P.2d 1276, 94 Idaho 803. 

Exculpatory statements held inadmissible 

Cal.—People v. Cruz, App., 70 CaLRptr. 603, 264 
CA.2d 350. 

Past state of mind inadmissible 

Colo—People v. Parga, 535 P.2d 1127, 188 Cola 413. 

39. Ind.—Cooper v. State, 284 N.E2d 799, 259 Ind. 
107. 
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43. Compulsory psychiatric examination 

Ind—Phelan v. State, 406 N.E2d 237, 273 Ind. 542. 

48. El—People v. Harden, App., 284 N.E2d 716, 6 
El.App.3d 172. 

54. Ga—Butler v. State, 213 S.E2d 490,134 GaApp. 
131. 

Tex.—Cazares v. State, Cr., 488 S.W.2d 455. 

Murder weapon 

Md.—Jefferson v. State, 179 A2d 876, 228 Md. 331, 
cert den. 83 S.Q. 131, 371 U.S. 868, 9 L.Ed.2d 
105. 

59. U.S—U.S. v Inciso, GAIE, 292 F.2d 374, cert 
den. 82 S.Q. 241, 368 U.S. 920, 7 L.Ed.2d 135- 
Fox v. U.S., CA.Cal., 381 F.2d 125. 

Cal—People v. Mendivil 15 CaLRptr. 303, 194 GA2d 
758. 

Mass.—Com. v. Binkiewicz, 175 N.E2d 473, 342 Mass. 
740. 

Mich.— CJJ&. quoted at length in People v. Cowell, 205 
N.W.2d 600, 602, 44 MichApp. 623. 

Miss.—GJ.S. quoted at length In Sartain v. State, 311 
So.2d 343, 345—GJ.S. quoted at length, Terry v. 
State, Miss., 384 So.2d 76, 79. 
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Mo.— CJ& quoted at length In State v. Bridges, 349 
S.W.2d 214, 216—State v. Zerban, 412 S.W.2d 397 
Pa.—Com. v. Oockley, 55 Berks 48, affd. 192 A.2d 693, 
411 Pa. 437. 

Wash.—State v. Luoma, 558 P.2d 756, 88 Wash.2d 28. 

59.5. Cal.—People v. Barry, 46 Cal.Rptr. 727, 237 
GA.2d 154, cert. den. 87 S.Ct. 1382, 386 U.S. 
1024, 18 L.Ed.2d 464. 

Ill.—People v. Delaney, 379 N,E2d 829, 19 Ill.Dec. 
957, 63 Hl.App.3d 47. 
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61.10. Cal—People v. Mendivil, 15 Cal.Rptr. 303, 
194 GA.2d 758—People v. Hidalgo, 16 CaLRptr. 
312, 195 C.A.2d 843. 

Mich.—People v. Elkins, 198 N.W.2d 31, 39 Mich.App. 
603. 

62. Cal.—People v. Hamilton, 32 Cal.Rptr. 4, 383 
P.2d 412, 60 C.2d 105. 

Mass.—Com. v. Nassar, 218 N.R2d 72, 351 Mass. 37, 
app. after remand 237 N.R2d 39, 354 Mass. 249, 
cert. den. 89 S.Ct. 662, 393 U.S. 1039, 21 L.Ed.2d 
586. 

63. Cal.—People v. Reinaid, 33 CaLRptr. 908, 220 
GA.2d 720. 

Colo.—Wooley v. People, 367 P.2d 903, 148 Colo. 392. 
Fla.—Hilding v. State, App., 291 So.2d 111. 

Iowa—GJJS. quoted in State v. Brown, 113 N,W.2d 
286, 291, 253 Iowa 658. 

64.5. Iowa—CJ.S. quoted in State v. Brown, 113 
N.W.2d 286, 292, 253 Iowa 658. 

§ 739. By Representatives of Ac¬ 
cused 

67. U.S.—U.S. v. Lawson, GAGa., 523 F.2d 804, 
reh. den. 525 F.2d 1407. 

Particular relatives 

(1) Md.—Johnson v. State, 326 A.2d 38, 23 Md.App. 
131, affd. 339 A.2d 289, 275 Md. 291. 

page 1096 

68. U.S.—U.S. v. Krohn, C.A.C 0 I 0 ., 573. F,2d 1382, 
cert. den. 98 S.Ct. 2857, 436 U.S. 949, 56 LEd.2d 
792. 

Mo.—State v. Jones, App., 558 S.W.2d 233, cert den. 
98 S.Ct 1609, 435 U.S. 970, 56 LEd.2d 61. 

69. U.S.-Hayesv.U.S.,C.A.Fla., 407 F.2d 189, cert, 
dism. 89 S.a 2133, 395 U.S. 972, 23 L.Ed.2d 
777—U.S. v. O’Connor, GA.Mass., 433 F.2d 752, 
cert. den. 91 S.Ct. 874, 401 U.S. 911, 27 L.Ed.2d 
809. 

Cal.—W. T. Grant Co. v. Superior Court, Santa Bar¬ 
bara County, 100 CaLRptr. 179, 23 C.A.3d 284. 
Mass.—Com. v. Beneficial Finance Co., 275 N.R2d 33, 
52 A.LR.3d 1143, cert den. 92 S.Ct 2433, 407 
U.S. 914, 32 EEd.2d 689, and 92 S.CL 2433, 407 
U.S. 910, 32 LEd.2d 683, and 92 S.Ct 2434, 407 
U.S. 914, 32 L.Ed.2d 689, and 92 S.Ct 2435, three 
cases 407 U.S. 910, 32 L.Ed.2d 683, and 92 S.a. 
2448, 407 U.S. 910, 32 LEd.2d 683. 

Mo.—State v. Panter, App., 536 S.W.2d 481. 

La.—State v. Hayden, 267 So.2d 551, 263 La. 142. 
Wash.—Gty of Seattle v. Richard Bookman Land 
Corp., 505 P.2d 168, 8 Wash.App. 214. 

Particular persons held agents 

(3) Accountant 

The testimony of a key corporate 
figure may be admissible against the 
corporation without specific authoriza¬ 
tion. 69 - 1 

69.1. U.S.-U.S. v. Kahn, GA.N.Y., 472 F.2d 272, 
cert den. 93 S.Ct. 2270, two cases, 411 U.S. 982, 
36 L.Ed.2d 958. 
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69.5. U.S.—Harris v. U.S., GA.Tex., 356 FJd 582— 
U.S. v. Dolleris, GA.Ky., 408 F.2d 918, cert. den. 


89 S.Ct. 2014, 395 U.S. 943,23 LEd.2d 461—U.S. 
v. Bensmger Co., C.A.Mo., 430 F.2d 584. 

U.S. v. Parent, D.GPa., 326 F^upp. 717, affd., 
GA, 470 F.2d 1175, cert. den. 93 S.Q. 2145, 411 
U.S. 965, 36 L.Ed.2d 686. 

Kan.-State v. Nirschl, 490 P.2d 917, 208 Kan. 111. 

Wash.—State v. Austin, 400 P.2d 603, 65 Wash.2d 916. 

69.10, U.S.—U.S. v. Summers, C.A.Ala., 598 F.2d 
450. 

69.15. U.S.-U.S. v. Pacelli, C.A.N.Y., 491 F.2d 
1108, cert. den. 95 S.Q. 43, 419 U.S. 826, 42 
L.Ed.2d 49, app. after remand 521 F.2d 135, cert, 
den. 96 S.Q. 1106, 424 U.S. 911, 47 LEd.2d 314. 

Kan.-State v. Nirschl, 490 P.2d 917, 208 Kan. 111. 

Wash.—State v. Austin, 400 P.2d 603, 65 Wash.2d 916. 

69 JO. Wash.—State v. Austin, 400 P.2d 603, 65 
Wash.2d 916. 

69J5. Ga.—Bryant v. State, 189 S.R2d 435, 229 Ga. 
60. 

72. U.S.-U.S. v. Freeman, C.A.CaL, 519 F.2d 67. 

Cal.—People v. Superior Court In and For Glenn Coun¬ 
ty, 147 Cal.Rptr. 856, 83 C.A.3d 335. 

Ind.—Hunter v. State, 360 N.E.2d 588, 172 IndApp. 
397. 

N.C.—State v. Watson, 279 S.R2d 580, 303 N.C. 533. 

Not applicable to collateral proceeding 

Mo.—State v. Jacks, App., 525 S.W.2d 431. 

73. U.S.-U.S. v. Catena, C.APa., 500 F.2d 1319, 
cert. den. 95 S.a 621,419 U.S. 1047, 42 L.Ed.2d 
641—U.S. v. Margiotta, C.A.N.Y., 662 F.2d 131, 
app. after remand 688 F.2d 108, cert. den. 103 
SO. 1891, 461 U.S. 913, 77 L.Ed.2d 282. 

Mo.—State v. McIntosh, App., 500 S.W.2d 45. 
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74. Ariz.—State v. Adams, 400 P.2d 360, 1 ArizApp. 
153. 

76. Md.—GJJS. quoted in Prescoe v. State, 191 A.2d 
226, 232, 231 Md. 486. 

77. IU.—People v. Tempel, 268 N.R2d 875, 131 DL 
App.2d 955—People v. Danno, 270 N.R2d 42, 
132 IU.App.2d 558. 

Md.—Canter v. State, 155 A2d 498, 220 Md. 615. 

79. Mich.—People v. Stockwell, 217 N.W.2d 413, 52 
Mich.App. 394. 

§ 740. By Person Injured 
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91. Cal.—People v. Parriera, 46 Cal.Rptr. 835, 237 
GA2d 275. 

Iowa—GJjS. quoted at length in State v. Stump, 119 
N.W.2d 210, 214, 254 Iowa 1181, cert den. 84 
S.a 113, 375 U.S. 853, 11 L.Ed.2d 80. 

Mass.—Com. v. DelValle, 221 N.EJ2d 922, 351 Mass. 
489, app. after remand 234 N.E2d 721, 353 Mass. 
684. 

Minn.—State v. Ulvinen, 313 N.W.2d 425. 

In prosectttion for rape 

IU.~People v. McLenton, 332 N.R2d 442, 31 DL 
App.3d 43. 

N.H.—State v. Martineau, 324 A.2d 718, 114 N.H. 551 

Accusations not spontaneous 

N.Y.—People v. Williams, 281 N.Y.S.2d 906, 28 
A.D.2d 819. 

Not made contemporaneously with event 

N.G—State v. Murray, 205 S.E.2d 587, 21 N.GApp. 
573. 

92. Colo.—Cruz v. People, 364 PJd 561, 147 Cola 
528, cert den. 82 S.a 483, 368 U.S. 978, 7 
LEdJd 440. 
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93. HI.—People v. Deskin, 376 N.E2d 1086, 17 Ill. 
Dec. 757, 60 Ul.App.3d 476. 

La.—State v. Jacobs, 281 So.2d 713. 

Mont.—State v. Campbell, 579 P.2d 1231, 176 Mont. 
525. 
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N.Y.—People v. Garvey, 241 N.YA2d 9, 19 AD.2d 

683. 

Or.—State v. Emery, 480 P.2d 445, 4 Or.App. 527, app. 

after remand 495 P.2d 308, 8 Or.App. 630. 

S.D.—State v. Thorpe, 162 N.W.2d 216, 83 S.D. 499. 

Exceptions 

I1L—People v. Newbury, 290 N.R2d 592, 53 IU.2d 228, 
app. after remand 316 N.E2d 559, 22 HLApp.3d 1. 
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93.5. Statement of prior threats and violence, 
etc. 

Mass.—Com. v. DelValle, 221 N.R2d 922, 351 Mass. 
489, app. after remand 234 N.R2d 721, 353 Mass. 

684. 

93.10. Mass.—Com. v. Bettencourt, 281 N.E.2d 220, 
361 Mass. 515. 

94. Conn.—State v. Anonymous (1977-5), Super., 375 
A2d 417, 34 Conn-Sup. 531. 

94.5. Pa.—Com. v. Marino, 245 A2d 868, 213 PaiSu- 
per. 88, affd. 255 A2d 911,435 Pa. 245, cert den. 
90 S.Q. 1526, 397 U.S. 1077, 25 LEd.2d 1526, 
reh. den. 90 S.Ct. 1849, 398 U.S. 945, 26 L.Ed.2d 
284. 

Fresh complaint doctrine 

NJ.—State v. Tirone, 308 A2d 38, 124 NJ.Super, 530, 
revd. on oth. grds. 314 A.2d 601, 64 NJ. 222. 

Statements admissible 

Del.—Johnson v. State, 338 A-2d 124. 

95. NJ.—State v. Galiyano, 429 A2d 385, 178 NJ. 
Super. 393. 

96.15, N.C—State v. Blackmon, 220 S.R2d 850, 28 
N.GApp. 255. 

A victim's declarations regarding 
fear or threats related in court by a 
third person falls within the “state of 
mind exception" to the hearsay 
rule. 96 * 20 

96 J0. U.S.—U.S. v. Mazzei, D.GPa., 390 F.Supp. 
1098, mod. on oth. grds., GA., 521 F.2d 639, cert 
den. 96 S.a 446, 423 U.S. 1014, 46 LEdJd 385. 
Ga.—Mooney v. State, 254 S.EJd 337, 243 Ga. 373, 
cert. den. 100 S.a 179, 444 U.S. 886, 62 L.EdJd 
116, reh. den. 100 S.a 472, 444 U.S. 975, 62 
LEd.2d 391. 

R.I.-State v. Patriarca, 308 A2d 300, 112 R.I. 14. 
97. Fla.—Hayes v. State, App., 368 So.2d 374. 

Not applicable to personal interest 

Md.—Ragler v. State, 308 A.2d 401, 18 MdApp. 671. 
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3. La.—State v. Brown, 302 So.2d 290. 

4. CaL—People v. Pike, 7 CaLRptr. 188, 183 CAJd 

729. 

Tenn.—Conboy v. State, a, 455 S.W.2d 605, 2 Tenn. 
CrApp. 535. 

4.15. Ariz.—State v. Boodry, 394 PJd 196, 96 Ariz. 
259, cert. den. 85 SO. 448, 379 U.S. 949, 13 
L.Ed.2d 546. 

§ 741. -Dying Declarations 

8. Fla.—GJJS. dted in Bowen v. Seaward Dredging 

Corp., App., 242 SoJd 151, 153. 
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9. Miss.—Anthony v. State, 220 So.2d 837. 

N.Y.—People v. Little, 371 N.Y.S.2d 726, 83 Misc.2d 

321. 

§ 742. —- To Show Physical or 
Mental Condition 

11. U.S.—U.S. V. Iron Shell, CA.S.D., 633 FJd 77, 
cert. den. 101 SO. 1709, 450 U.S. 1001, 68 
L.Ed.2d 203. 

Mass.—Com. v. Howard, 246 NJEJd 419, 355 Mass. 
526. 
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Miss.—Williamson v. State, 330 So.2d 272 

11.5. Cal.—People v. Chapman, 121 Cal.Rptr. 315,47 
GA.3d 597. 

12. Mass.—Com. v. Howard, 246 N.E2d 419, 355 
Mass. 526. 

NJ.—Stole v. Taylor, 217 A.2d 1, 46 NJ. 316, cert, 
den. 87 S.Ct. 103, 385 U.S. 855, 17 L.Ed.2d 83. 

13.5 Me.—State v. Hebert, 480 A2d 742. 

NJ.—State v. Taylor, 217 A.2d 1, 46 NJ. 316, cert, 
den. 87 S.Ct. 103, 385 U.S. 855, 17 L.Ed.2d 83. 

Wash.—State v. Fleming, 621 P.2d 779, 27 Wash.App. 
952. 

Medical case history 

(2) Other matters. 

Com.—State v. Orsini, 232 A.2d 907, 155 Conn. 367. 

Or.—State v. Achrigor, 497 P.2d 383, 10 Or.App. 198, 
adhered to 502 P.2d 1162, 11 Or.App. 574. 

14. Psychiatric examination 

Mass.—BlaisdeU v. Com., 364 N.E2d 191, 372 Mass. 
753. 
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16. U.S—U.S. v. Press, CA.VL, 336 F.2d 1003, cert, 
den. 85 S.Ct. 658, 379 U.S. 965, 13 L.Ed.2d 559, 
and 85 S.Q. 67a 379 U.S. 973, 13 LEd.2d 563, 
reh. den. 85 S.Ct. 887, 380 U.S. 927, 13 LEd.2d 
815. 

Okl.—Jones v. State, Cr., 523 P-2d 1126. 

R.I.—State v. Patriarca, 308 AJd 300, 112 R.I. 14. 

Wyo.—GJ.S. dted In Alcala v. State, 487 P.2d 448, 
455, cert den. 92 S.Ct. 1259, 405 U.S. 997, 31 
UEdJd 466, reh. den. 92 S.Ct. 1613, 406 U.S. 911, 
31 LEd.2d 823. 

Discretion 

Utah—State v. Butler, 560 P.2d 1136. 

§ 743. -As to Identity of Ac¬ 

cused 

17. Fla.—Purdy v. State, 343 So.2d 4, cert. den. 98 
S.Ct 153, 434 U.S. 847, 54 L.Ed.2d 114. 

Pa.—Com. v. Johnson, 30 D. & G2d 780, 82 Montg. 
148. 

Admissible if declarant available for trial cross- 
examination 

NJ.—State v. Draughn,. 296 A.2d 79, 121 NJ.Super. 
64, affd. 296 A2d 68, 61 NJ. 515. 

line-lip 

Ark.—Martin v. State, 614 S.W.2d 312, 272 Ark. 376. 

Tex.—Proctor v. State, Cr., 503 S.WOd 566. 

20J. U.S.—US. v. DeSisto, CA.N.Y., 329 F.2d 929, 
cert den. 84 S.Ct 1885, 377 U.S. 979, 12 L.Ed.2d 
747. 

Minn.—State v. Gatlin, 295 N.W.2d 538. 

21. Alaska—Johnson v. State, 579 P.2d 20. 

23.5. Since the publication of Corpns Juris Secundum 
the case of Martin v. State, 128 So. 112, 100 Fla. 
16, has been disapproved the court holding that 
testimony of police officer who witnessed extraju¬ 
dicial identification of accused by victim may be 
considered in corroboration of testimony of iden¬ 
tifying witness at trial 

Fla.—Willis v. State, 217 So2d 106. 

S 744. -To Show Intent or Pur¬ 

pose of Person Injured 

page 1105 

28. Ken.—State v. Adams, 573 P.2d 604, 223 Kan. 
254. 

29. U.S—UA v. Anmmziato, GACoim., 293 F.2d 
373, cert den. 82 S.CL 24a 368 U.S. 919, 7 
LEd2d 134. 

CaL—People v. Pearl, 27 CalRptr. 664, 211 GA.2d 
783. 

NJ.—State v. Thornton, 185 A.2d 9, 38 NJ. 38a cert, 
den. 83 S.CL 1710. 374 U.S. 816,10 LEd.2d 1039. 

293. Cal—People v. Wflsoo, 123 CalRptr. 663, 50 
CAJdSll. 


Pa.—Com. v. Thomas, 189 A.2d 255, 410 Pa. 160, 5 
A.L.R.3d 879, cert. den. 84 S.CL 118, 375 U.S. 
856, 11 LEd.2d 83. 

29.10. Ark.—Hill v. State, 502 S.W.2d 649, 255 Ark. 
720. 

Cal—People v. Utter, 101 Cal.Rptr. 214, 24 C.A.3d 
535, app. after remand 108 Cal.Rptr. 909, 34 
GA2d 366. 

D.C.—U.S. v. Brown, 490 F.2d 758, 160 U.S.App.D.C. 
190. 

30. U.S—U.S. v. Kennedy, C.A.N.Y., 291 F.2d 457. 

§ 746. By Third Persons 
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Neb—GJ.S. black letter summary quoted in Pierce v. 
State, 113 N.W.2d 333, 173 Neb. 319. 

31.5. Cal—People v. Kroeger, 37 CalRptr. 593, 390 
P.2d 369, 61 C.2d 236. 

People v. Pearl, 27 Cal.Rptr. 664, 211 GA.2d 
783. 

N.C.—State v. Cawthome, 227 S.E2d 528, 290 N.G 
639. 

31.10. NJ.—State v. Thornton, 185 A2d 9, 38 N.J. 
380, cert den. 83 S.Ct 1710, 374 U.S. 816, 10 
L.Ed.2d 1039. 

N.C—State v. Vestal 180 S.E2d 755, 278 N.G 561, 
app. after remand 195 S.E2d 297, 283 N.C. 249, 
cert. den. 94 S.Ct. 157, 414 U.S. 874, 38 L.Ed.2d 
114. 

33. N.Y—People v. Lauro, 398 N.Y.S.2d 503, 91 
Misc.2d 706. 

36. Mich—People v. Pugh, 210 N.W.2d 376, 48 
Mich.App. 242. 

38. U.S.—Close v. U.S., CAMd., 450 F.2d 152, cert 
den. 92 S.Q. 1513, 405 U.S. 1068, 31 LEd.2d 799. 

Ala—Muller v. State, 218 So.2d 698, 44 Ala.App. 637, 
cert. den. 218 So.2d 704, 283 Ala. 717. 

Ariz.—State v. Smiley, 554 P.2d 910, 27 ArizApp. 314, 

CaL—People v. Hill, 72 Cal.Rptr. 641, 446 P.2d 521, 69 
C.2d 550, cert. gr. 90 S.Q. 112, 396 U.S. 818, 24 
L.Ed.2d 68. 

People v. Frey, 39 CaLRptr. 49, 228 CA2d 
33—People v. Hays, 58 CalRptr. 293, 250 GA.2d 
373-People v. Wells, 64 Cal.Rptr. 59, 256 GA2d 
463. 

Colo.—Oaks v. People, 371 P.2d 443, 150 Colo. 64. 

Fla.—Stubbs v. State, App., 222 So.2d 228, quashed 239 
So.2d 241. 

Ga—Bush v. State, 134 S.E2d 490, 108 GaApp. 638. 

Ill—People v. Kimbrough, 266 N.L2d 431, 131 III 
App.2d 36. 

Ind—McCoy v. State, 170 N.E2d 43, 241 Ind. 104— 
Grubbs v. State, 265 "N.E2d 40, 255 Ind. 411. 

La—State v. Rideau, 193 So.2d 264, 249 La. 1111, cert, 
den. 88 S.Ct. 113, 389 U.S. 861, 19 EEdJd 128. 

Md—Pratt v. State, 387 A.2d 779, 39 MdApp. 442, 
affd. 398 A2d 421, 284 Md. 516. 

Mich—People v. Walton, 255 N.W.2d 640, 76 Mich. 
App. 1. 

Mo.—State v. Umfrees, 433 S.W.2d 284—State v. Tal¬ 
bert, 454 S.W.2d 1. 

Mont—State v. White Water, 634 P.2d 636. 

Neb—State v. Worley, 132 N.W.2d 764, 178 Neb. 231 

NJ.—State v. Bruce, 178 A.2d 233, 72 NJ.Super. 247- 
State v. King, 270 A2d 633, 112 NJ.Super. 138, 
affd. 284 AJd 350, 59 NJ. 525. 

N.Y—People v. Cuadra, 367 N.Y.SJd 21, 47 AD.2d 

886 . 

N.G—State v. Honeycutt 245 S.E2d 376, 37 N.CApp. 
50. 

N.D—State v. Poitra, 266 N.W.2d 544. 

Ohio-State v. Dick, 271 N.E2d 797, 27 Ohio St2d 
161 

State v. Johnson, 200 N.E2d 711,119 Ohio App. 
477. 

Okl—Pierce v. State, Cr., 383 P.2d 699—Jones v. State, 
Cr., 488 P.2d 372. 

Or.—State v. Marlow, 580 P.2d 199, 34 OrApp. 923. 

Pa,—Com, v. Evans, 154 A.2d 57, 190 Pa.Super. 179, 
affd. 160 AJd 407, 399 Pa. 387, cert den. 81 S.Q. 


233, 364 U.S. 899, 5 LEd.2d 194, teh. den. 81 S.CL 
377, 364 U.S. 939, 5 L.Ed.2d 371. 

Tex—Rogers v. State, Cr., 368 S.W.2d 772—Munoz v. 
State, Cr., 435 S.W.2d 500-White v. State, Cr., 
451 S.W.2d 497. 

Wash.—State v. Bjelland, 591 P.2d 865, 22 Wash.App. 
696. 

By spouse 

Cal—People v. Purvis, 13 Cal.Rptr. 801, 362 P.2d 713, 
56 G2d 93. 

Statement of state's attorney 

(2) Other instances. 

Or.—State v. Nichols, 388 P.2d 739, 236 Or. 521. 
Written statement 

Pa—Com. v. Thirldeld, 457 A.2d 954, 311 Pa.Super. 
413, app. dism. 467 A.2d 323, 502 Pa. 542. 
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39. U.S—U.S. v. Finazzo, GA.Mich., 288 F.2d 175, 
cert den. 82 S.Q. 37, 368 U.S. 837, 7 L.Ed.2d 
38—U.S. v. Goodlow, GA.Mo., 500 F.2d 954. 

Cal—People v. Bullard, 142 Cal.Rptr. 473, 75 GA3d 
764. 

Ill—People v. Steptore, 281 N.E2d 642, 51 I11.2d 208. 
Kan.—State v. Doyle, 441 P.2d 846, 201 Kan. 469. 
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39.5. U.S—U.S. v. Bowe, C.AN.Y., 360 F.2d 1, cert 
den. 87 S.Ct. 401, 385 U.S. 961, 17 L.Ed.2d 306, 
cert. den. 87 S.Ct. 779, 385 U.S. 1042, 17 L.E<L2d 
686, reh. den. 87 S.CL 1040, 386 U.S. 969, 18 
LEd.2d 127. 

Ky.—Crawley v. Com., 568 S.W.2d 927, cert. den. 99 
S.CL 1028, 439 U.S. 1119, 59 L.Ed.2d 79. 

40. Mich—People v. Jones, 210 N.W.2d 396, 48 
MichApp. 334. 

41.5. U.S.—Pritchard v. U.S., GA.Mo., 386 F.2d 76a 
cert. den. 88 S.Ct. 1247, 390 U.S. 1004, 20 L.Ed.2d 
104. 

VL—State v. Ovitt, 229 A2d 237, 126 Vl 320. 

Adoption of incriminating statement by admit¬ 
ting troth thereof 

Ariz.—State v. Thomas, 454 P.2d 153, 104 Ariz. 408. 
HL—People v. Brooks, 281 N.E2d 326, 51 DL2d 156. 
Signing codefendant’s statement 
III—People v. Beraette, 258 N.E2d 793, 45 D1.2d 227, 
revd. on oth. grds. 91 S.Q. 2290, 2291, 403 U.S. 
947, 29 L.EE2d 858. 

The Federal Constitution does not 
proscribe incriminating statements elic¬ 
ited from persons other than the ac¬ 
cused. 41 - 20 

41 J0. U.S—Couch v. U.S., U.S.Va., 93 S.Q. 611, 
409 U.S. 322, 34 L.Ed.2d 548. 

Ariz.—State v. Porter, 550 P.2d 253, 26 ArizApp. 585. 
42. U.S—U.S. v. Del Campo Baking Mfg. Co., D.G 
Del., 345 F.Supp. 1371. 

Ala.—Frazier v. State, Cr., 263 So.2d 511, 48 AlaApp. 

210, cert. den. 263 So.2d 516, 288 Ala. 743. 
Alaska—Richardson v. State, 579 P.2d 1372. 

Ariz.—State v. Bray, 472 P.2d 54, 106 Ariz. 185. 
Colo.—Gallegos v. People, 403 P.2d 864, 157 Colo. 484, 
cert. den. 86 S.Q. 1280, 383 U.S. 971, 16 EEd.2d 
311. 

Fla.—Gagnon v. State, App., 243 Sa2d 219. 

Ga—Casey v. State, 293 S.E.2d 321, 249 Ga. 724— 
Gardiner v. State, 314 S.E2d 202, 252 Ga. 421 
HI—People v. Hawthorne, 377 N.E2d 335, 18 IlLDec. 
182, 60 IlLApp.3d 776. 

Ind.—Snyder v. State, 373 N.E2d 1101, 268 Ind. 122. 
La—State v. Boyd, 359 So.2d 931. 

Me.—State v. Hudson, 325 A.2d 56. 

Mont—State v. Coleman, 579 P.2d 732, 177 MonL 1, 
app. after remand 605 P.2d 1000, 185 Mont. 299, 
cert. den. 100 S.Q. 2952, 446 U.S. 970, 64 LEdJd 
831, reh. den. 101 S.Q. 34, 448 U.S. 914, 65 
L.Ed.2d 1177—State v. Johnson, 585 P.2d 1328, 
179 Mont. 61. 
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Nev.—Moore v. State, 607 P.2d 105, 96 Nev. 220. 
S.C.—State v. Ellison, 228 S.R2d 549, 267 S.C. 38s! 
Tex.—Patterson v. State, Cr., 458 S.W.2d 658-Evans v 
State, Cr., 480 S.W.2d 387. 

W.Va.—State v. Spadafore, 220 S.E2d 655, 159 W.Va 
236. 

Particular statements held admissible 

(1) U.S.—U.S. V. Miguel, C.A.N.Y., 340 F.2d 812, 
cert. den. 86 S.Ct. 116, 382 U.S. 859, 15 LEd.2d 97, 
reh. den. 86 S.Ct. 296, 382 U.S. 922, 15 L.Ed.2d 
238—U.S. v. Elmore, CAW.Va., 423 F.2d 775, cert, 
den. 91 S.Q. 49, 400 U.S. 825, 27 LEd.2d 54—U.S. v. 
Guest, GA.Mass., 514 F.2d 777. 

CaL—People v. Thomason, 91 Cal.Rptr. 172,13 C.A.3d 
14. 

Ind.—Skaggs v. State, 293 N.R2d 781, 260 Ind. 180. 
Ky.—Askew v. Com., 437 S.W.2d 205. 

La.—State v. Rollins, 271 So.2d 519-State v. Devore, 
309 So.2d 325. 

Miss.—Ford v. State, 218 So.2d 731. 

Nev.—Levi v. State, 602 P.2d 189, 95 Nev. 746. 

N.J.—State v. Thornton, 185 A2d 9, 38 NJ, 380, cert. 

den. 83 S.Q. 1710, 374 U.S. 816, 10 L.Ed.2d 1039. 
Old—Suitor v. State, Cr., 629 P.2d 1266. 

Pa.—Com. ex rel. Savage v. Russell, 41 D. & C.2d 553. 
R.I.—State v. Leraer, 308 A.2d 324, 112 R.I. 62. 
Tenn.—Monts v. State, 379 S.W.2d 34, 214 Tenra 171. 

42.5. U.S.—U.S. v. Harvey, C.A.Vt., 526 F.2d 529, 
cert den. 96 S.Ct. 1432, 424 U.S. 956, 47 LEd.2d 
362. 

Cal.—People v. Rosson, 20 CaLRptr. 833, 202 C.A.2d 
480. 

La.—State v. Devore, 309 So.2d 325. 

Conversations of officers with informants 
Cal.—People v. Brown, 12 CaLRptr. 534, 191 C.A.2d 
72. 

42.10. U.S.—U.S. v. Chason, C.A.N.Y., 451 F.2d 
301, cert. den. 92 S.Ct. 1291, 405 U.S. 1016, 31 
L.Ed.2d 479. 

LaFrance v. Bohlinger, D.GMass., 365 F.Supp. 
198. 

Cal.—People v. Rosson, 20 CaLRptr. 833, 202 C.A.2d 
480. 

Mass.—Com. v. Wampler, 337 N.E2d 892, 369 Mass, 

121 . 

Minn.—State v. Presley, 220 N.W.2d 486, 300 Minn. 
556. 

42.20. CaL—People v. Henderson, 101 CaLRptr. 129, 
25 CA3d 371. 

Ind.—Cooper v. State, App., 438 N.E2d 1050. 

Ky.—Owsley v. Com., 458 S.W.2d 457. 

Pa.—Com. v. Brown, 448 A2d 1097, 302 Pa.Super. 391. 
42.25. Ga.—Gibbons v. State, 286 S.E2d 717, 248 
Ga. 858, 30 AL.R.4th 404. 
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42.40. Proof of trustworthiness and credibility 
required 

CaL—People v. Hamilton, 13 CaLRptr. 649, 362 P.2d 
473, 55 G2d 881. 

Matters considered 

Cal.—People v. Finch, 29 CalJtptr. 420, 213 GA2d 
752. 

An out-of-court statement made by a 
person who appears as a witness, and 
whose statement is material and rele¬ 
vant to the issues of the case, may be 
received as substantive evidence 
through the testimony of another wit¬ 
ness. 4155 

4235* U.S.—Franklin v. Duckworth, D.GInd., 530 
F-Supp. 1315, affd. GA., 714 F2d 148. 

Cal.—People v. Flanders, 152 CaLRptr. 696, 89 GA.3d 
634. 

Del-Gray v. State. 441 A2d 209. 

Kan.—State v. Holt, 612 P.2d 570, 228 Kan. 16, 

Ky.—Jett v. Commonwealth, 436 S.W.2d 788. 


Va,—Coppola v. Com., 257 S.E2d 797, 220 Va. 243, 
cert, den 100 S.Ct 1069, 444 U.S. 1103, 62 
L.Ed.2d 788. 

Wis.—Vogel v. State, App., 275 N.W.2d 180, 87 Wis.2d 
541, affd. 291 N.W.2d 838, 96 Wis,2d 372. 

No foundation required where declarant admits 
making statement 
Ky.—Benge v. Cora., 476 S.W.2d 618. 

Declarant not present at trial 

Ky.—Wilson v. Com., 476 S.W.2d 622. 

Statute permitting admission held to exceed en¬ 
abling legislation 

U.S.—Government of Virgin Islands v. Pondt, GA.Vir¬ 
gin Islands, 456 F.2d 679. 

Corroborative, not substantive evidence 
Ill.—People v. Rogers, 411 N.E.2d 223, 44 m.Dec. 254, 
81 IU.2d 571. 

43.5 Ala.—GJ3. quoted in Warden v. State, 468 
So.2d 203, 205. 

Mo.—State v. Penn, 413 S.W.2d 281. 

N.G—State v. Whitney, 216 S.E2d 439, 26 N.CApp. 
460. 

Pa.—Com. v. Flex, 229 A.2d 485, 209 PraSuper. 482. 

44. U.S.-U.S. v. DiFronzo, CAI11., 345 F.2d 383, 
cert. den. 86 S.Ct. 67, 382 US. 829, 15 L.Ed.2d 
74, reh. den. 86 S.Q. 1856, 384 U.S. 982, 16 
LEd.2d 693. 

Ala.—GJS. quoted In Warden v. State, 468 So.2d 203, 
205. 

Extrajudicial identification held inadmissible 
Ariz.—State v. Zaragosa, 430 P.2d 426, 6 ArizApp. 80. 
Statements made during Investigatorial stage 
held inadmissible 

Okl.—Hazlewood v. Oklahoma City, Cr., 430 P.2d 852. 

45. Cal.—People v. Polk, 37 Cal.Rptr. 753, 390 P.2d 
641, 61 C.2d 217. 

Ga.—Park v. State, 162 S.E2d 359, 224 Ga. 467, cert, 
den. 89 S.Ct 449, 393 U.S. 980, 21 LEd.2d 441, 
app. after remand 170 S.E2d 687, 225 Ga. 618. 
Vac. in part 92 S.Ct. 2845, 408 U.S. 935, 33 
LEd.2d 749, reh. den. 93 S.G. 91,409 U.S. 897, 34 
LEd.2d 163, on remand 194 S.E2d 410, 229 Ga. 
731. 

Strickland v. State, 154 S.E2d 622, 115 GaApp. 
278. 

Mo.—GJS. dted in State v. Chamineak, 343 S.W.2d 
153, 157. 

N.C.—State v. Dailey, 235 S.E2d 876, 33 N.C.App. 
551. 

Okl.—Overton v. State, Cr., 489 P.2d 799. 

Or.—State v. Hulsey, 471 P.2d 812, 3 Or App. 64. 
Tex.—Smith v. State, Cr., 455 S.W.2d 748—Hill v. 
State, Cr., 456 S.W.2d 699—Crestfield v. State, Cr., 
471 S.W.2d 50, cert den. 92 S.Ct 1764, 406 U.S. 
917, 32 L.Ed.2d 115. 

Held not hearsay 

U.S.-U.S. V. Sanchez-Mata, C.AAriz., 429 F.2d 1391. 
La.—State v. Ricks, 138 So.2d 589, 242 La. 823. 

45.5. Or.—State v. Goodin, App., 492 P.2d 287. 

46. U.S.-Moody v. U.S., CACaL, 376 F.2d 525. 
Ala.—Crouch v. State, Cr., 299 So.2d 305, 53 AlaApp. 

261, cert. den. 299 So.2d 312, 292 Ala. 718. 

Ga.—Park v. State, 162 S.E2d 359, 224 Ga. 467, cert, 
den. 89 S.Ct. 449, 393 U.S. 980, 21 LEd.2d 441, 
app. after remand 170 S.E2d 687, 225 Ga. 618. 
Vac. in part 92 S.Ct 2845, 408 U.S. 935, 33 
LEd.2d 749, reh. den. 93 S.Ct 91,409 U.S. 897, 34 
LEd.2d 163, on remand 194 S.E2d 410, 229 Ga. 
731. 

Ill.—People v. Hampton, 253 N.E2d 385, 44 IlL2d 41. 
Ind.—McCoy v. State, 170 N.E2d 43, 241 Ind. 104. 
Mass.—Com. v. Silvia, 177 N.E2d 571, 343 Mass. 130. 
Nev.-Beasley v. State, 404 P.2d 911, 81 Nev. 431. 
N.G—State v. Kelly, 197 S.E2d 906, 19 N.CApp. 60. 
Tex.—Stallings v. State, Cr., 476 S.W.2d 679. 

Wash.—State v. Isham, 461 P.2d 569, 1 Wash.App. 415. 
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By wife 

(1) S.D.—State v. Werlinger, 170 N.W.2d 470, 84 

S.D. 282. 

Identification of weapon in presence of accused 

La.—State v. Ricks, 138 So.2d 589, 242 La. 823. 

Objection as going to weight of testimony 

D.C.—Robinson v. U.S., C.A., 308 F.2d 327, 113 U.S. 
App.D.C. 372, cert den. 83 S.Ct 1887, 374 U.S. 
836, 10 LEd.2d 1058. 
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47. Cal.—People v. Richards, 131 CaLRptr. 537, 552 
P.2d 97, 17 G3d 614. 

Kan.—State v. Bandt, 549 F.2d 936. 

49. Kan.—State v. Miles, 382 P.2d 307, 191 Kan. 457. 

Mo.—State v. Roulette, 451 S.W.2d 336. 

Conversation between officer, accused, and third 
person 

Ind.—Cunningham v. State, 267 N.E2d 181, 256 Ind. 
135. 

49.5. D.C.-U.S. v. Yates, CA, 524 F.2d 1282, 173 
U.S.App.D.C. 308. 
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50.5. U.S.—Glinsey v. Parker, GATenn., 491 F.2d 
337, cert. den. 94 S.Ct 2630, 417 U.S. 921, 41 
L.Ed.2d 227. 

D.C.—U.S. v. Lemonakis, GA, 485 F.2d 941, cert den. 
94 S.Ct 1586, 1587, 415 U.S. 989, 39 L.Ed.2d 885. 

52. Cal.—People v. Purvis, 33 CaLRptr. 104, 384 P.2d 
424, 60 G2d 323. 

55.5. U.S.—Escandar v. U.S., CAFla., 295 F.2d 58. 

Inconsistent statements held not admissible as 
evidentiary proof 

U.S.—U.S. v. Santos, C.A.N.Y., 372 F.2d 177. 

55.10. Wis.—State v. Smith, 153 N.W.2d 538, 36 
Wis.2d 584. 

55.25. Rule inapplicable 

La.—State v. Reed, 290 So.2d 835. 
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55.30. Declarant 

U.S.—U.S. v. Driscoll, D.GNJ., 445 RSupp. 864. 

55.35. Cal.—People v. Lint 6 CaLRptr. 95, 182 
CA2d 402. 

§ 747. -Declarant Unavailable 

as Witness 

56. D.G—Clark v. U.S., App., 412 A2d 21. 

HL—People v. Boyd, 410 N.R2d 931, 43 IlLDec. 798, 
88 Ill.App.3d 825, cert den. 102 S.Ct 633, 454 
U.S. 1080, 70 L.Ed.2d 613. 

Mass.—Com. v. Chase, 363 N.E2d 1105, 372 Mass. 
736. 

N.H.—State v. Martineau, 324 A2d 718,114 N.H. 552. 

N.Y.—People v. Gonzalez, 426 N.R2d 474, 54 N.Y.2d 
729, 442 N.Y.S.2d 980. 

Or.—State v. Hanson, 433 P.2d 828, 250 Or. 188, cert 
den. 88 S.Ct. 1861, 391 U.S. 955, 20 LEd2d 869. 

State v. McCauley, App., 494 P.2d 438. 

Wash.—State v. Thompson, 632 P.2d 50, 95 Wash.2d 

888 . 

57. U.S.—U.S. v. Thevis, GAGa., 665 F.2d 616, reh. 
den. 671 F.2d 1379, two cases, cert den. 102 S.Ct 
2300, 456 U.S. 1008, 73 LEd.2d 1303 and 102 
S.Ct. 3489, 458 U.S. 1109, 73 L.E<L2d 1370 and 
103 S.Ct. 57, 459 U.S. 825, 74 LEcL2d 61. 

Cal.—People v. Smith, 91 CaLRptr. 786,13 GA3d 897, 
52 AL.R.3d 875. 

Conn.—State v. Frye, 438 A2d 735, 182 Conn. 476. 

Ill—People v. Crews, 244 N.R2d 593, 42 UL2d 60. 

Kara-State v. Sanders, 578 P.2d 702, 224 Kan. 13& 

La.—State v. Morrow, 255 So.2d 78, 260 La. 71. 

Md.—Harris v. State, 387 A2d 1152, 40 MdApp. 58. 

N.C.—State v. Cobb, 243 S.E2d 759, 295 N.G 1. 

Ohio-State v. Williams, 330 N£.2d 891,43 Ohio St2d 
88, 72 0.0.2d 49. 
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The declaration against interest ex¬ 
ception requires the proponent to es¬ 
tablish the declarant's unavailabili¬ 
ty. 57 - 6 

57.6. U.S.—U.& v. Lopez-Cruz, GA.Cal., 470 F.2d 
193. 

Fla.—Francis v. State, App. ( 308 So.2d 174. 

Ky.—Crawley v. Com., 568 S.W.2d 927, cert. den. 99 
S.Ct. 1028, 439 U.S. 1119, 59 LEd.2d 79. 

Mass.—Com. v. Alicia, 378 N.E.2d 704, 6 Mass.App. 
904. 

Ohio—State v. Williams, 330 N.£2d 891,43 Ohio St.2d 
88, 72 0.0.2d 49. 

S.D.—State v. Wahle, 298 N.W.2d 795. 

60. Conn.—State v. Gold, 431 A.2d 501, 180 Conn. 
619, cert. den. 101 S.Ct. 320, 449 U.S. 920, 66 
L.Ed.2d 148. 

61. Wis-Caccitolo v. State, 230 N.W.2d 139, 69 
Wis.2d 102. 

§ 748. — Accusations and Opin¬ 
ions of Guilt 

65. U.S.—U.S. v. Vida, C.A.Mich., 370 F.2d 759, 
cert den. 87 S.Ct, 1695, 387 U.S. 910, 18 LEd.2d 
630. 

HI.—People v. Yocca, 228 N.E.2d 599, 84 Ul.App.2d 
423. 

Md—Moore v. State, 338 A2d 344, 26 Md.App. 556. 
Tex.—Rogers v. State, Cr., 368 S.W.2d 772. 
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68. Ill.—People v. McCain, 193 N.E2d 784, 29 U1.2d 
131 

69. U.S.—U.S. v, Colson, CA.Ga., 662 F.2d 1389. 

§ 749 . — Self-Incriminating Dec¬ 
larations 

70. U.S.—Scolari v. U.S., C.A.Cal., 406 F.2d 563, 
cert. den. 89 S.Ct. 2140, 395 U.S. 981, 23 L.Ed.2d 
769—U.S. v. Poland, C.A.Anz., 659 F.2d 884, 
cert. den. 102 S.Ct 611,454 U.S. 1059, 70 L.EcL2d 
598. 

U.S. v. Dovico, D.C.N.Y., 261 F.Supp. 862, 
afld., CA-, 380 F.2d 325, cert. den. 88 S.Ct. 308, 
389 U.S. 944, 19 LEd.2d 302. 

Ala.—O’Neal v. State, Cr., 298 So.2d 62, 53 Ala.App. 

133, cert den. 298 Sold 70, 292 Ala. 744. 

CaL—People v. Shipe, 122 Cal.Rptr 701, 49 C.A.3d 
343. 

Conn.—State v. Stallings, 224 A.2d 718, 154 Conn. 272. 
Fla.—Pitts v. State, App., 307 So.2d 473, cert. dism. 96 
S.CL 302, 423 US. 918, 46 L.Ed.2d 273. 

Ga—Timberlake v. State, 271 S£.2d 792, 246 Ga. 488. 
Idaho—CJ^, cited In State v. Larsen, 415 P.2d 685, 
691, 91 Idaho 42. 

UL-People v. MoscateUo, 251 N.E2d 532, 114 Ill. 
App.2d 16. 

Ind—Taggart v. State, 382 N.E2d 916, 269 Ind. 667. 
Iowa—CJA quoted in Conner v. State, 362 N.W.2d 
449, 458. 

La.—State v. Coleman, 390 So.2d 865. 

Md.—Brady v. State, 174 A.2d 167, 226 Md. 422, affd. 

83 SO. 1194, 373 U.S. 83, 10 LEd.2d 215. 
Mas*.—Com. v. Geraway, 245 N.E2d 423, 355 Mass. 
433, cert. den. 90 S.Ct 226, 396 U.S. 911, 24 
L£L2d 186—Com. v. Underwood, 265 N.E2d 
577, 358 Mass. 506—Com. v. Arsenault, 280 
N.E2d 129, 361 Mass. 287. 

Mich.—People v. Robertson, 273 N.W.2d 501, 87 Mich. 
App. 109. 

Minn.—State v. Higginbotham, 212 N.W.2d 881, 298 
Minn. 1. 

Mist—Fermo v. State, 370 SoJZd 930. 

Ma—State v. Hill, App., 614 S.WJd 744 
Nev.—Alexander v. State, 449 P.2d 153, 84 Nev. 737. 
N.Y.—People v. Chavers, 368 N.Y.S.2d 950, 82 Misc.2d 
201 . 

N.C—CJA died la State v. Haywood, 249 S.E2d 
429,438, 295 N.C 709. 


State v Vanderhall, 226 S.E.2d 402, 30 N.C.App. 
239 

Okl.—Stanberry v. State, Cr., 637 P.2d 892. 

Or.—State v. Anderson, 497 P.2d 1218, 10 Or.App 34. 
Pa.—Com. v. Pompey, 375 A.2d 163, 248 Pa.Super. 
410. 

R.I —State v. Anthony, 448 A.2d 744. 

Tex.—Lopez v. State, 339 S.W.2d 906, 170 Tex.Cr.R. 

208—Woodard v. State, Cr, 463 SW.2d 197. 
Wis.—State v. Brown, 291 N.W.2d 528, 96 Wis 2d 238, 
cert. den. 101 S.Ct. 576, 449 U.S. 1015, 66 L.Ed.2d 
475. 

Overruled case 

The case of People v. Hall, 30 P. 7, 94 C. 595 has 
been overruled, the court holding hearsay declarations 
against penal interest are admissible.—People v. Spriggs, 
36 Cal.Rptr. 841, 389 P.2d 377, 60 C.2d 868. 

Did not subject third party to additional charges 
Pa.—Com v. Mitchell, 369 A.2d 846, 246 Pa.Super. 
132. 

Corroboration required 

Ark.—Welch v. State, 599 S.W2d 717, 269 Ark. 208, 
cert, den 101 S.Ct. 535, 449 U.S. 996, 66 L.Ed.2d 
294. 

Tenn.—State v. Smith, Cr App., 639 S.W.2d 677 
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70.5. U.S.—U.S v. Larson, C.A.Minn., 596 F.2d 759. 
Cal.—People v Johnson, 114 Cal.Rptr. 545, 39 C.A.3d 

749. 

Conn.—State v. Stallings, 224 A.2d 718, 154 Conn. 272. 
Miss.—Thompson v. State, 309 So.2d 533, cert. den. 96 
S.Ct. 266, 423 U.S. 924, 46 L.Ed.2d 250. 

S D.-State v. Abourezk, 359 N.W.2d 137. 

71. Kan-State v. Wilson, 552 P.2d 931, 220 Kan. 
341. 

Wash.—State v. Gardner, 534 P 2d 140, 13 Wash.App. 
194. 

A statement is not admissible as an 
exception to the hearsay rule solely 
because it is against the penal interest 
of the declarant . 72,6 

72.6. U.S.-U.S. v. Harris, C.A.Cal., 501 F.2d 1. 
Hawaii—State v. Bennett, 610 P.2d 502, 62 Haw. 59. 
Kan.—State v, Prince, 605 P.2d 563, 227 Kan. 137. 
N.C.—State v. Madden, 232 S E2d 656, 292 N.C. 114. 
Showing of reliability 

Ill-People v. Bailey, 371 N.E2d 1266, 14 IlLDec. 213, 
56 Ill.App. 3d 213. 

72.10. U.S.—Green v. Georgia, Ga., 99 S.Ct. 2150, 
442 U.S. 95, 60 L.Ed.2d 738, on remand 257 
S,E.2d 543, 244 Ga. 27, app. after remand 272 
S.E2d 475, 246 Ga. 598, cert. den. 101 S.Ct. 1402, 
450 US. 936, 67 LEd.2d 372, reh. den. 101 S.a 
2011, 451 U.S. 933, 68 LEd.2d 320. 

Colo—People v. Moore, 693 P2d 388. 

Conn.—State v. Gold, 431 A.2d 501, 180 Conn. 619, 
cert. den. 449 U.S. 920, 66 L.Ed.2d 148. 

Ill—People v. Bell, 421 N.E2d 1351, 52 Ill.Dec. 279, 
96 ULApp.3d 857. 

Pa.—Com. v. Hackett, 307 A.2d 334, 225 Pa.Super. 22. 

Other evidence 

Hawaii—State v. Leong, 465 P.2d 560, 51 Haw. 581. 
Idaho—State v. Larsen, 415 P.2d 685, 91 Idaho 42. 
72.15. U.S—UA v. Walling, CA.Cal., 486 F.2d 229, 
cert. den. 94 S.Ct. 1427, 415 U.S. 923, 39 LEd.2d 
479. 

Ariz.—State v. Darby, App., 599 P.2d 821, 123 Ariz. 
368. 

Cal—People v, Johnson, 114 Cal.Rptr. 545, 39 C.A.3d 
749. 

Fla—Francis State, App., 308 So.2d 174. 

Ill—People v. Craven, 299 N.E2d 1, 54 I11.2d 419. 
Me.—State v. O’Clair, 292 A.2d 186. 

Md—Wilkins v. State, 273 A.2d 236, 11 Md-App. 113. 
N.Y—People v. Geoghegan, 409 N.E2d 975, 51 
N.Y.2d 45, 431 N.Y.S.2d 502. 
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Pa.—Com. v. Fishel, 380 A.2d 906, 251 Pa.Super. 528. 

Wash.—State v. Bjelland, 591 P.2d 865, 22 Wash.App. 
696. 

Wis.—GJ.S. quoted in State v. Shadow, 212 N.W.2d 
591, 594, 61 Wis.2d 388. 

Not statement against social interest 

Cal—In re Weber, 114 CaLRptr. 429, 523 P.2d 229,11 
C.3d 703. 

Common law rule 

D G—Steadman v. U.S., App., 358 A.2d 329. 

72*20. U.S.—Olson v. Green, C.A.Minn., 668 F.2d 
421, cert. den. 102 S.Q. 2303, 456 U.S. 1009, 73 
L.Ed.2d 1305. 

Pa.—Com. v. Lewis, 372 A.2d 399, 472 Pa. 235. 

73. Me.—State v. Gervais, 317 A.2d 796. 

73.5. U.S.—Chambers v. Mississippi, Miss., 93 S.Ct. 
1038, 410 U.S. 284, 35 L.Ed.2d 297. 

U.S. v. Poland, GA.Ariz., 659 F.2d 884, cert, 
den. 102 S.a 611, 454 U.S. 1059, 70 L.Ed.2d 598. 

Cal—People v. Leach, 124 CaLRptr. 752, 541 P.2d 296, 
15 C.3d 419, cert. den. 96 S.Ct. 1137,424 U.S. 926, 
47 L.fed.2d 335. 

People v. Shipe, 122 Cal.Rptr. 701, 49 C.A.3d 
343. 

Fla.—Pitts v. State, App., 307 So.2d 473, cert. dism. 96 
Sa 302, 423 U.S. 918, 46 L.Ed.2d 273. 

Hawaii—State v. Leong, 465 P.2d 560, 51 Haw. 581. 

Ill—People v. Archibald, 263 N.E2d 711, 129 Ill. 
App.2d 400. 

Kan.—State v. Parrish, 468 P.2d 143, 205 Kan. 178- 
State v. Quick, 597 P.2d 1108, 226 Kan. 308 app. 
after remand 621 P.2d 997, 229 Kan. 117, disap¬ 
proving overbroad statement contained in State v. 
Wilson, 220 Kan. 341, 552 P.2d 931. 

La—State v..Carvin, 308 So.2d 757. 

Md—Parks v. State, 422 A.2d 384, 47 Md.App. 141. 

Mass.—Com. v. Carr, 369 N.E2d 970, 373 Mass. 617. 

Mich.—People v. Alexander, 249 N.W.2d 307, 72 Mich. 
App. 91. 

N.J.—State v. West, 367 A.2d 453, 145 NJ.Super. 226. 

N.M.-State v. Self, App, 536 P.2d 1093, 88 N.M. 37. 

N.Y—People v. Brown, 257 N.E2d 16, 26 N.Y.2d 88, 
308 N Y.S.2d 825, 43 A.L.R.3d 1407. 

People v. Sullivan, 349 N.Y.S.2d 702, 43 A.D.2d 
55. 

Old.—Chaney v. State, Cr, 612 P.2d 269, cert. den. 101 
S.a 1731,450 U.S. 1025, 68 L.Ed.2d 219, and 105 
S.Ct. 601, 83 L.Ed.2d 710, affd. as mod. on oth. 
grds. 699 P.2d 159. 

Or—Jorgensen v. Cupp, 570 P2d 86, 31 Or.App. 157, 
cert. den. 99 S.Ct 138, 439 U.S. 844, 58 L.Ed.2d 
143. 

Pa.—Com. v. Bolden, 408 A.2d 864, 268 Pa.Super. 431. 

S.D.—State v. Wahle, 298 N.W.2d 795. 

Tex—Hill v. Robinson, Gv.App, 592 S.W.2d 376, err. 
ref no rev. err. 

Utah-State v. Sanders, 496 P.2d 270, 27 Utah2d 354. 

Wash.—State v. Russell, 617 P.2d 467, 27 Wash.App. 
309. 

Wis—State v. Shadow, 212 N.W.2d 591, 61 Wis,2d 
388. 

Excluded where other self-interest motivation 

Mich.—People v. Williams, 357 N.W.2d 741, 136 Mich. 
App. 682. 

Unavailability of third person immaterial 

Cal—People v. Spriggs, 36 Cal.Rptr. 841, 389 P.2d 377, 
60 C.2d 868. 

Text 

U.S.-U.S. v. Satterfield, C.A.Or., 572 F.2d 687, cert 
den. 99 S.Ct. 128, 439 U.S. 840, 58 L.Ed.2d 138. 

Cal—People v. Gullett, 54 CaLRptr. 308, 245 GA.2d 
685—People v. Traylor, 100 CaLRptr. 116, 23 
GA.3d 323. 

N.Y—People v. Riccardi, 340 N.Y.S.2d 996, 73 
Misc.2d 19, affd. 338 N.Y.S.2d 598, 40 A.D.2d 
1083, cert den. 94 S.Ct 47, 414 U.S. 827, 38 
L£d.2d 61. 

Wash.—State v. Young, 574 P.2d 1171, 89 Wash.2d 
613, cert. den. 99 S.Ct 200, 439 U.S. 870, 58 
LEd.2d 182. 
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Trend toward recognition 

N.J.—State v. Sejuelas, 229 A.2d 659, 94 NJ.Suoer. 
576. 

Authenticity of declaration 

Fla.—Francis v. State, App., 308 So.2d 174. 

Ill.—People v. Smith, 229 N.R2d 312, 85 Ill.App.2d 98. 

Substantiating evidence 

N.J.—State v. Sejuelas, 229 A.2d 659, 94 NJ.Suoer 
576. 

Remoteness of declaration as factor 

U.S.—U.S. v. Dovico, C.A.N.Y., 380 F.2d 325, cert. 

den. 88 S.Ct. 308, 389 U.S. 944, 19 L.Ed.2d 302. 
Ill.—People v. Tate, 429 N.R2d 470, 57 Ill.Dec. 572, 87 
I11.2d 134. 

Evidence excluded where declarant available as 
witness 

N.Y.—People v. Bodah, 280 N.Y.S.2d 709, 28 A.D.2d 
744. 

Probability of trust worthiness necessary 

U.S.—U.S. v. GuiUette, C.A.Conn., 547 F.2d 743, cert, 
den. 98 S.Ct. 132, 434 U.S. 839, 54 L.Ed.2d 102— 
U.S. v. Riley, GAJowa, 657 F.2d 1377, app. after 
remand 684 F.2d 542, cert. den. 103 S.Ct. 742, 459 
U.S. 1111, 74 L.Ed.2d 962. 

Ariz.—State v. Macumber, 582 P.2d 162, 119 Ariz. 516, 
cert. den. 99 S.Ct. 621, 439 U.S. 1006, 58 L.Ed.2d 
683. 

Conn.—State v. DeFreitas, 426 A.2d 799, 179 Conn. 
431. 

Ky.—Crawley v. Com., 568 S.W.2d 927, cert. den. 99 
S.Ct. 1028, 439 U.S. 1119, 59 LEd.2d 79. 

N.Y.—People v. Riccardi, 340 N.Y.S.2d 996, 73 
Misc.2d 19, affd. 338 N.Y.2d 598,40 A.D.2d 1083, 
cert. den. 94 S.Ct. 47, 414 U.S. 827, 38 L.Ed.2d 61. 
Pa.—Com. v. Cooke, 405 A.2d 1290, 267 Pa.Super. 34 
Tenn.—Smith v. State, 587 S.W.2d 659. Cert. den. 1O0 
S.O. 1855, 446 U.S. 920, 64 L.Ed.2d 274. 

Wash.—State v. Gardner, 534 P.2d 140, 13 Wash.App. 
194. 

W.Va.—State v. Williams, 249 S.E.2d 752, 295 N.C. 
655. 

Reason stated 

Ariz.—State v. Hughes, App., 584 P.2d 584, 120 Ariz. 

120 . 

74. U.S.—U.S. v. Mangan, GA.N.Y., 575 F.2d 32, 
cert. den. 99 S.Q. 320, 439 U.S. 931, 58 L.Ed.2d 
324. 

Cal.—People v. Gambos, 84 CaLRptr. 908, 5 C.A.3d 
187. 

Conn.—State v. DeFreitas; 426 A.2d 799, 179 Conn. 
431. 

D.G—Laumer v. U.S., App., 409 A.2d 190. 

Fla.—Francis v. State, App., 308 So.2d 174. 

Hawaii—State v. Leong, 465 P.2d 560, 51 Haw. 581. 
Me.—State v. O’Clair, 292 A.2d 186—State v. McDon¬ 
ough, 350 A.2d S56. 

Md.—Jacobs v. State, 415 A.2d 590, 45 MdApp. 634. 
Mich.—People v. Dortch, 269 N.W.2d 541, 84 Mich. 
App. 184. 

Mo.—State v. Grant, App., 560 S.WJd 39. 

Nev.—Goff v. State, 496 P.2d 160, 88 Nev. 264. 

N.J.—State v. Sejuelas, 229 A.2d 659, 94 NJ.Super. 
576. 

N.Y.—People v. Settles, 385 N.R2d 612, 46 N.Y.2d 
154, 412 N.Y.S.2d 874. 

Okl.—Stanberry v. State, Cr., 637 PJd 892. 

Tenn.—Clariday v. State, Or., 552 S.W.2d 759. 

Wash.—State v. Giant, 511 P.2d 1013, 9 Wash.App. 
260, cert. den. 95 S.Ct. 87, 419 U.S. 849, 42 
LEd.2d 78. 

Wis.—Muller v. State, 289 N.W.2d 570, 94 Wis.2d 450. 
Minimnl requirements for admission enunciated 
Wash.—State v. Howard, 529 P.2d 21, 12 WashApp. 
158. 

Reliability 

Va.— Ellison v. Com., 247 S.E.2d 685, 219 Va. 404. 
743. U.S.—U.S. v. Lang, C.A.N.Y., 589 F.2d 92. 
Ala.—Miles v. State, Cr.App., 366 So.2d 346. 


CaJ.—People v. Lopez, 168 Cal.Rptr. 378, 110 C.A.3d 

1010. 

Fla.—Pitts v. State, App., 307 So.2d 473, cert. dism. 96 
S.a. 302, 423 U.S. 918, 46 L.Ed.2d 273. 

Mo.—State v. Grant, App., 560 S.W.2d 39 

N.Y.—People v. Egan, 434 N.Y.S 2d 55, 78 A.D 2d 34. 

Person held unavailable 

Md.—Wilkins v. State, 273 A.2d 236, 11 Md.App. 113. 

It is not every declaration against 
penal interest which must be admitted 
into evidence; rather, it is only those 
hearsay declarations originally made 
and subsequently offered at trial un¬ 
der circumstances providing considera¬ 
ble assurance of their reliability . 74,6 

74.6. U.S.—U.S. V. Sarmiento-Perez, C.A.Tex., 633 
F.2d 1092, app. after remand 667 F.2d 1239, reh. 
den. 673 F.2d 1321, cert. den. 103 S.Ct. 77, 459 
U.S. 834, 74 L.Ed.2d 75. 

D.C.—U.S. v. Mackin, CA., 561 F.2d 958, 183 U.S. 
App.D.C. 65, cert. den. 98 S.Ct. 490, 434 U.S. 959, 
54 LEd.2d 319. 

Miss.—Lee v. State, 338 So 2d 399. 

Pa.—Com. v. Nash, 324 A.2d 344, 457 Pa. 296. 
Tenn.—Smith v. State, 587 S.W.2d 659. Cert. den. 100 
S.Q. 1855, 446 U.S. 920, 64 L.Ed.2d 274. 

74.10, Idaho—State v. Thomas, 489 P.2d 1310, 94 
Idaho 430. 
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74.15. Md.—Brady v. State, 174 A.2d 167, 226 Md. 
422, affd. 83 S.Ct. 1194, 373 U.S. 83, 10 L.Ed.2d 
215—Dyson v. State, 209 A.2d 609, 238 Md. 398, 
rearg. den. 210 A.2d 730, 238 Md. 546, cert. gr. 86 
S.a. 717, 383 U.S. 106, 15 L.Ed.2d 617. 

Brown v. State, 269 A.2d 96, 10 Md.App. 215. 
Old.—C.J.S. quoted at length In Wahlgreen v. State, 
Cr., 486 P.2d 753, 756. 

74.20. Md.—Brady v. State, 174 A.2d 167, 226 Md. 
422, affd. 83 S.Q. 1194, 373 U.S. 83, 10 L.Ed.2d 
215. 

74.25. Md.—Brady v. State, 174 A.2d 167, 226 Md. 
422, affd. 83 S.a. 1194, 373 U.S. 83, 10 L.Ed.2d 
215. 

Brown v. State, 269 A.2d 96, 10 Md.App. 215. 

The prosecution cannot claim a wit¬ 
ness lacks sufficient credibility to testi¬ 
fy for the defense concerning a partic¬ 
ular matter where the same witness 
has been used by the prosecution to 
incriminate accused in such matter . 74,26 

74 J6 Nev.—Woods v. State, 696 P.2d 464. 

Other matters relating to the admis¬ 
sibility of declarations against interest 
of a third person in prosecution of an¬ 
other have been adjudicated . 7430 

74.30. U.S.—U.S. v. Garris, GA.N.Y., 616 F.2d 626, 
cert. den. 100 S.a. 3021, 447 U.S. 926, 65 L.Ed.2d 
1119. 

Ga.—Freeman v. State, 213 S.E.2d 643, 233 Ga. 745. 
Me.—State v. Barden, 432 A.2d 404, cert den. 102 S.Ct 
648, 454 U.S. 1088, 70 L.Ed.2d 624. 

Md.—Wilkins v. State, 273 A2d 236, 11 MdApp. 113. 
Minn.—State v. Anderson, 284 N.W.2d 360. 

Tenn.—Smith v. State, 587 S.W.2d 659. Cert. den. 100 
S.Ct. 1855, 446 U.S. 920, 64 L.Ed.2d 274. 

Declaration of present intention to engage in 
future conduct 

(1) Admissible as exception to hearsay rule. 

N.J.—State v. Sejuelas, 229 A.2d 659, 94 NJ.Super. 

576. 

(2) Statement by informer of intention to frame ac¬ 
cused held admissible. 
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N.J,—State v Sejuelas, 229 A.2d 659, 94 NJ.Super. 
576. 

Exonerating statement not against social inter¬ 
est of declarant held inadmissible 

U.S.—U.S. v. Dovico, C.A.N.Y., 380 F.2d 325, cert, 
den. 88 S.Q. 308, 389 U.S. 944, 19 L.Ed.2d 302. 

Suppression hearing 

U.S.—U.S. V. Matlock, Wis., 94 S.Q. 988, 415 U.S. 164, 
39 L.Ed.2d 242. 

Admissible as proof that intent was carried out 

Wis.—State v. Johnson, 210 N.W.2d 735, 60 Wis.2d 
334. 

§ 750. -Warnings 

75. U.S.—U.S. v. McKee, GA.N.Y., 462 F.2d 275. 
Mass.—Com. v. Wallace, 190 N.E.2d 224, 346 Mass. 9. 
Mich.—People v. Foster, 198 N.W.2d 923, 40 Mich. 
App. 406. 

§ 751. Statements Made to Prose¬ 
cuting Attorney 

75.50. U.S.—Jennings v. U.S., C.A.Okl., 364 F.2d 
513, cert. den. 87 S.Q. 760, 385 U.S. 1030, 17 
L.Ed.2d 677. 

§ 752. Corroborative or Impeaching 
Statements 

78. U.S.—Jones v. Haskins, D.C.Ohio, 343 F.Supp. 
645, affd., GA., 459 F.2d 479, cert den. 93 S.Ct. 
333, 409 U.S. 990, 34 L.Ed.2d 257. 

78.10. Ill.—People v. Lawson, 407 N.E.2d 899, 41 
Ill.Dec. 401, 86 Ill.App.3d 376. 

Mass.—Com. v. Sheeran, 345 N.E.2d 362, 370 Mass. 82. 
Pa.—Com. v. Loar, 399 A.2d 1110, 264 Pa.Super. 398. 
78.15. U.S.—U.S. v. Livingston, C.A., 661 F.2d 239, 
213 U.S.App.D.C. 18. 

Mass.—Com. v. Ferreira, 409 N.E.2d 188, 381 Mass. 
306. 

Statement inadmissible 

S.D.—State v. Gage, 302 N.W2d 793. 

79. U.S.—U.S. v. Woods, GA.Ky., 613 F.2d 629, 
cert. den. 100 S.G. 1856, two cases, 446 U.S. 920, 
64 L.Ed.2d 275. 

Cal.—People v. Woodberry, 89 CaLRptr. 330, 10 
CA.3d 695. 

Fla.—Brown v. State, App., 391 So.2d 729. 

Ga.—Ranger v. State, 290 S.E.2d 63, 249 Ga. 315. 
Petouvis v. State, 301 S.E.2d 483, 165 GaApp. 
409—Oliver v. State, 309 S.E.2d 627, 168 GaApp. 
477. 

Ind.—Watkins v. State, 446 N.E.2d 949—Peckmpaugh 
v. State, 447 N.R2d 576. 

Smith v. State, App., 400 N.E.2d 1137. 

Ky.—Com. v. Brown, 619 S.W,2d 699. 

Me.—State v. Porter, 404 A.2d 590. 

Mich.—People v. Williams, 288 N.W.2d 638, 94 Mich. 
App. 406. 

Neb.—State v. Brehmer, 317 N.W.2d 885, 211 Neb. 29. 
N.D.—State v. Allery, 322 N.W.2d 228. 

S.D.—State v. O’Brien, 318 N.W.2d 108. 

Wis.—Vogel v. State, 291 N.W.2d 838, 96 Wis.2d 372. 
Wyo.—Buckles v. State, 500 P.2d 518, cert. den. 93 
S.a. 475, 409 U.S. 1026, 34 L.Ed.2d 320. 

Judicial restraint 

Kan.—State v. Games, 624 P.2d 448, 229 Kan. 368. 
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79.5. Fla.—Smith v. State, App., 379 So.2d 996. 

Ill.—People v. Roberts, 345 N.R2d 132, 36 IU.App.3d 
811. 

Mich.—People v. Donald, 303 N.W.2d 247, 103 Mich. 
App. 613. 

Neb.—State v. Jackson, 348 N.W.2d 876, 217 Neb. 363. 
NJ.—State v. Reddick, 404 A.2d 340, 169 NJ.Super. 
115. 
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NX—People v. McGrath, 385 N.E2d 541, 46 NX2d 
12, 412 NXS.2d 801, cert. den. 99 S.Ct. 1535, 440 
U.S. 972, 59 LEd.2d 788. 

N.D.—State v. Allery, 322 N.W.2d 228. 

R.I.—State v. Vargas, 420 A 2d 809. 

Prior contradictory statements, etc. 

U.S.—Martin v. U.S., CA.W.Va., 528 F.2d 1157—U.S. 
v. Dennis, CA.Mo., 625 F.2d 782. 

Admissible ss substantive evidence 

Ga.—Conyers v. State, 291 S.E2d 709, 249 Ga. 438— 
Barr v. State, 303 S.E2d 132, 166 GaApp. 7. 

Lockhart v. State, 315 S.E2d 455, 169 GaApp. 
931—Adams v. State, 331 S.R2d 29, 174 Ga.App. 
558. 

N.D.—State v. Skjoraby, 319 N.W.2d 764, 

Ind.—Rapier v. State, 435 N.R2d 31. 

$ 753. Written Statements 

85. Tex.—Lopez v. State, 339 S.W.2d 906, 170 Tex. 
CrJL 208. 

86. Ala.—Sparks v. State, Cr., 242 So.2d 403, 46 
AlaApp. 357, writ den. 242 So.2d 408, 286 Ala. 
738, cert den. 91 S.Q. 1382, 402 U.S. 909, 28 
LEd2d 650. 

Wash.—State v. Young, 574 P.2d 1171, 89 Wash.2d 
613, cert den. 99 S.Ct. 200. 439 U.S. 870, 58 
LEd2d 182. 

88 . Okl.—Dale v. State, Cr., 449 P.2d 921. 

91. U.S.—Continental Baking Co. v. U.S., C.A.Tenn., 
281 F.2d 137. 

913, D.C.—U.S. v. Lemonakis, GA., 485 F.2d 941, 
cert den. 94 S.Ct 1586, 1587, 415 U.S. 989, 39 
LEd2d 885. 

§ 754. Admissibility in General 
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99. U.S.—Anderson v. U.S., W.Va., 94 S.Ct. 2253, 
417 U.S. 211, 41 L.Ed2d 20. 

Ala.—Svirbely v. State, Cr., 301 So.2d 219, 53 Ala.App. 
451 

Ariz.—State v. Salerno, 457 P.2d 278, 104 Ariz. 601. 

Ark.—Homer v. State, 501 S.W.2d 217, 255 Ark. 426. 

Cal.—People v. Osuna, 76 CaLRptr. 462,452 P.2d 678, 
70 G2d 759. 

Cal.—People v. Wallace, 91 CaLRptr. 643, 13 C.A.3d 
608. 

Colo.—Fernandez v. People, 490 P.2d 690, 176 Colo. 
346. 

Dd.—Saunders v. State, 401 A.2d 629, cert. den. 101 
S.Ct 128, 449 U.S. 845, 66 L.Ed2d 54. 

D.C.—Calloway v. U.S., CA.D.G, 399 F.2d 1006, 130 
U.S.App.D.C. 273, cert den. 89 S.Q. 464,393 U.S. 
987, 21 L.Ed.2d 448. 

Fla.—Honchell v. State, 257 So.2d 889. Hennessy v. 
State, App^ 198 SoJd 37. 

Ga.—Park v. State, 170 SK2d 687,225 Ga. 618, vac. in 
part on oth. grds. 92 S.Ct 2845, 408 U.S. 935, 33 
L.Ed2d 749. 

Hawaii—State v. Yoahida, 361 P-2d 1032, 45 Haw. 50, 
81 

DL—People v. White, 190 NE2d 8P, 28 IR2d 23- 
People v. Hudson, 263 N.E2d 473, 46 HL2d 177. 

GJJS, dted ia People v. Stewart, 321 N.E2d 
450, 457, 24 IH.App.3d 605. 

Ind.—Blevins v. State, 291 NJL2d 84, 259 Ind? 618. 

Iowa—CJ3. quoted in State v. Dewey, 220 N.W.2d 
629, 631-State v. Kidd, 239 N.W.2d 860. 

Kan.—State v. Jerrd, 436 P.2d 973, 200 Kan. 415. 

La.—State v. Page, 206 So^d 503—State v. Hodgeson, 
305 Sold 421. 

Me.—State v. Warns, 312 A^d 535. 

Md—Green v. State, 337 A M 729, 25 MdApp. 679. 

Maas.—Com. v. Beneficial Finance Co., 275 NE2d 33, 
52 A.LJL3d 1143, cert den. 92 S.Ct 2433, 407 
US. 914, 32 LEdld 689, and 92 S.Ct. 2433, 407 
UK 910, 32 LEdJd 683, and 92 S.Ct 2434, 407 
UK 914, 32 L.Ed2d 689, and 92 S.Ct 2435, three 
cams, 407 US. 910, 32 LEd.2d 683, and 92 S.Ct. 
2448, 407 UK 910, 32 L.Ed.2d 683. 


Mich.—People v, Trilck, 132 NW.2d 134, 374 Mich. 
118—People v. Ferguson, 135 N.W.2d 357, 376 
Mich. 90. 

People v. Patton, 166 N.W.2d 284, 15 Mich.App. 
198—People v. Burnette, 172 N.W.2d 453, 19 
MichApp. 336—People v. Stewart, 207 N.W.2d 
907, 46 Mich.App 282, affd. 242 N.W.2d 760, 397 
Mich. 1, reh. 256 N.W 2d 31, 400 Mich. 540—Peo¬ 
ple v. Shepherd, 234 N.W.2d 502, 63 MichApp. 
316. 

Miss.—Henry v. State, 209 So.2d 614. 

Mo.—CJ.S. cited in State v. Charmneak, 343 S.W.2d 
153, 157—State v. Garton, 371 S.W.2d 283—State 
v. Anderson, 384 S.W.2d 591—State v. Deyo, 387 
S.W.2d 561—State v. Aguilar, 478 S.W.2d 351. 
Mont.—State v. Fitzpatrick, 569 P.2d 383, 174 Mont. 
174, 178 Mont. 530, app. after remand 606 P.2d 
1343, 186 Mont. 187, cert. den. 101 S.Ct. 252, 449 
U.S. 891, 66 L.Ed.2d 118. 

Nev.—Goldsmith v. Sheriff of Lyon County, 454 P.2d 
86, 85 Nev. 295. 

N.J.—State v. Green, 215 A,2d 546, 46 N.J. 192, cert. 

den. 86 S.Ct. 1475, 384 U.S. 946, 16 L.Ed.2d 544. 
N.Y.—People v. Plummer, 325 N.E.2d 161, 36 N.Y.2d 
161, 365 N.Y.S.2d 842. 

People v. Glover, 276 N.Y.S.2d 461, 52 Misc.2d 
520. 

N.C.—State v. Horton, 170 S.E.2d 466, 275 N.C. 651, 
cert. den. 90 S.Ct. 2175, 398 U.S. 959, 26 L.Ed.2d 
545, reh. den. 91 S.Ct. 25, 400 U.S. 857,27 L.Ed.2d 
97-State v. Crump, 186 S.E.2d 369, 280 N.C. 491. 
Ohio-State v. Hough, 357 N.E.2d 412,48 Ohio App.2d 
304, 2 0.0.3d 282. 

Okl.—Hobbs v. State, Cr., 435 P.2d 181—Roberts v. 
State, Cr., 523 P.2d 1104— CJS. cited in Faubion 
v. State, Cr., 569 P.2d 1022, 1025. 

Or.—State v. Thomas, 400 P.2d 549, 240 Or 181. 

State v. Garrison, 519 P.2d 1295, 16 Or.App. 
588, app. after remand 534 P.2d 210, 21 Or.App. 
155. 

Pa.—Com. v. Colon, 337 A.2d 554, 461 Pa. 577, cert, 
den. 96 S.Ct. 788, 423 U.S. 1056, 46 L.Ed.2d 645. 

Com. v. Hirsch, 311 A2d 679, 225 Pa.Super. 
494. 

S.C.—State v. Albert, 184 S.E2d 605, 257 S.C. 131, 
cert. den. 93 S.Ct 278, 409 U.S. 966, 34 L.Ed^d 
231-State v. Crowe, 188 S.R2d 379, 258 S.C. 258, 
cert. den. 93 S.Ct. 691, 409 US. 1077, 34 L.Ed.2d 
666 . 

Tenn.—Canady v State, 461 S.W.2d 53, 3 Tenn.Cr. 
App. 337. 

Tex.—Morris v. State, Cr., 402 S.W.2d 161—Morgan v. 
State, Cr., 519 S.Wld 449. 

Va.—CJJS. dted in Anderson v. Com., 205 S.E.2d 393, 
395, 215 Va. 21. 

Wash.—State v. McIntyre, 478 P.2d 265, 3 Wash.App. 
799. 

Wis.—State v. Nowakowski, 227 N.W.2d 697, 67 
Wis.2d 545—Cacdtolo v. State, 230 N.W 2d 139, 
69 Wis.2d 102. 

Rule of evidence not limited to criminal trials 

(2) Other statements. 

Cal.—People v. Cancimilla, 17 CaLRptr. 498, 197 
GA2d 242—People v. Salani, 32 Cal.Rptr. 592, 
218 CA2d 835. 

Offenses to which rale applies 

(I) U.S.—U.S. v. Wilkerson, C.A.Tex., 469 F.2d 963, 
cert. den. 93 S.Ct. 1515, 410 U.S. 986, 36 L.Ed.2d 
184—U.S. v. Mendoza, C.ATex., 473 F.2d 692. 

(3) N.M.—State v. Farris, App., 470 P.2d 561, 81 
N.M. 589. 

(7) Ala.—Foster v. State, 191 Sa2d 523, 43 AlaApp. 
435, cert. den. 191 So.2d 527, 280 Ala. 713. 

(9) Ala.—Foster v. State, 191 So.2d 523, 43 AlaApp. 
435, cert. den. 191 So.2d 527, 280 Ala. 713. 

(II) U.S.—U.S. v. Register, C.A.Ga., 496 F.2d 1072, 
cert. den. 95 S.Ct. 802, two cases, 419 U.S. 1120, 42 
LEd.2d 819. 

Cal.—People v. Pike, 22 Cal.Rptr. 664, 372 P.2d 656, 58 
C.2d 70, cert, den., 83 S.Ct. 324, two cases, 371 
US. 941, 9 LEd.2d 277. 

Ga.—Clarke v. State, 144 S.E.2d 90, 221 Ga. 206. 
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(14) U.S.—U.S. v. Dunn, C.A. 1 (Mass.), 758 F.2d 
30. 

(17) U S.—Park v. Huff, C.A.Ga., 506 F.2d 849, cert, 
den. 96 S.Ct. 38, 423 U.S. 824, 46 L.Ed.2d 40. 

Ark.—Bosnick v. State, 454 S.W.2d 311, 248 Ark. 846. 
Cal.—People v. Teale, 45 CaLRptr. 729, 404 P.2d 209, 
63 C.2d 178, revd. on oth. grds. 87 S.CL 824, 386 
U.S. 18, 17 LEd.2d 70S, reh. den. 87 S.Q. 1283, 
386 U.S. 987, 18 L.Ed.2d 241. 

Ga.—Chatterton v. State, 144 S.E.2d 726, 221 Ga. 424, 
cert. den. 86 S.Ct. 1964,384 U.S. 1015, 16 L.Ed2d 
1036, reh. den. 87 S.Ct. 23, 385 U.S. 892, 17 
L.Ed.2d 126-Pinion v. State, 165 S.E2d 708, 225 
Ga. 36. 

Ind.—Ortiz v. State, 356 N.K2d 1188, 265 Ind. 549. 
Mass.—Com. v. LePage, 226 N.E2d 200, 352 Mass. 
403. 

Pa.—Com. v. Stoltzfus, 337 A.2d 873, 462 Pa. 43. 

(18) U.S.—Fabian v. U.S., CAIowa, 358 F.2d 187, 
cert. den. 87 S.Ct. 46, 385 U.S. 821, 17 L.Ed2d 58. 

(20) U.S.-U.S. v. Knox Coal Co., GA.Pa., 347 F.2d 
33, cert. den. 86 S.Ct. 239, 382 U.S. 904, 15 LEd2d 
157—U.S. v. Mackiewicz, C.A.Conn., 401 F.2d 219, 
cert. den. 89 S.Ct 253, 393 U.S. 923, 21 LEd^d 258. 

(21) HI.—People v. Tucker, 156 N.K2d 873, 21 HI. 
App.2d 46, affd. 163 N.R2d 510, 18 I11.2d 103, cert 
den. 80 S.Q. 860, 362 U.S. 950, 4 L.Ed2d 868, reh. 
den. 80 S.Ct. 1075, 362 US. 992, 4 L-Ed2d 1024. 

(23) Okl.—Dooley v. State, Cr., 484 P.2d 1324— 
Roberts v. State, Cr., 523 P.2d 1104. 

(24) Ga.—Pinion v. State, 165 S.E2d 708, 225 Ga. 
36. 

(27) U.S.—U.S. v. Jones, C.A.I1L, 438 F.2d 461. 

(33) U.S.—U.S. v. Baxa, C.A.I11., 340 F.2d 259, cert, 
gr. 85 S.Ct. 1556, 381 U.S. 353, 14 L.Ed.2d 681—U.S. 
v. Rodriguez, C.A.Fla., 509 F.2d 1342. 

(34) U.S.—U.S. v. Hindmarsh, C.A.Mich., 389 F.2d 
137, cert. den. 89 S.Ct 150 two cases, 393 U.S. 866, 21 
L.Ed.2d 134. 

Ga.—Ltndsey v. State, 178 SE.2d 848, 227 Ga. 48. 
Mich.—People v. Lohn, 175 N.W.2d 307, 21 MichApp. 
235. 

Mo.—State v. Shields, 391 S.W.2d 909, cert. den. 86 
S.Ct 457, 382 U.S. 966, 15 L.Ed.2d 369. 

Tex.—McClain v. State, Cr., 432 S.W.2d 73. 

(35) U.S.—Carroll v. U.S., C.A.Cal., 326 F.2d 72. 

(36) Other particular offenses. 

U.S.—U.S. v. Branker, CA.N.Y., 418 F.2d 378—U.S. 
v. Diez, GA.Fla., 515 F.2d 892, reh. den. 521 F.2d 
815, cert den. 96 S.Ct 780, 423 U.S. 1052, 46 
L.Ed.2d 641. 

Miss.—Blackwell v. State, 231 So.2d 790, cert. den. 91 
S.Q. 43, 400 U.S. 848, 27 L.Ed.2d 86. 

Pretrial hearing to determine admissibility not 
required 

U.S.—U.S. v. Payden, D.GN.Y., 613 F.Supp. 800 de¬ 
clining to follow United States v. James, 590 F.2d 
575. 

Absence of some conspirators when crime com¬ 
mitted as Immaterial 

CaL—People v. Carter, 13 CaLRptr. 541, 192 CA2d 
648. 

Whether defendant could hear what was said as 
immaterial 

Hawaii—State v. Yoshida, 361 P.2d 1032. 

Statement held short of admission 
N.C.—State v. Littlejohn, 142 S.E2d 132,264 N.C. 571. 
Rule held not constitutionally compelled 
CaL—People v. Fanizza, 59 Cal.Rptr. 544, 251 CAJd 
484. 

Defendant not sentenced on conspiracy convic¬ 
tion 

Cal.—People v. Gant, 60 CaLRptr. 154, 252 CAM 

101 . 

Separate hearing to determine admissibility 

NJ.—State v. Gardner, 252 A.2d 726, 54 NJ. 37. 
Statements held inadmissible 
U.S.—U.S. v. Spock, C.A.Mass., 416 F.2d 165—U.S. v. 
DeCicco, CA.N.Y., 435 F.2d 478—U.S. v. Moore, 
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C.A.Cal., 522 F.2d 1068, cert. den. 96 S.Ct. 775, 
423 U.S. 1049, 46 L.Ed.2d 637. 

Ga.—Spivey v. State, 226 S.E.2d 104, 138 Ga.App. 298, 
cert. den. 97 S.Ct 317, 429 U.S. 921, 50 L.Ed.2d 
288. 

Ill.—People v. McMillan, 264 N.E.2d 554, 130 Ill. 
App.2d 633. 

Kan.—State v. Rodriquez, 601 P.2d 686, 226 Kan. 558. 

La.—State v. Michelli, 301 So.2d 577. 

Md—Shedrick v. State, 271 A.2d 773,10 Md.App. 579. 

Minn.—State v. Gruber, 264 N.W.2d 812. 

Neb.—State v. Stevenson, 264 N.W.2d 848, 200 Neb. 
624. 

N.Y.—People v. Lee Myles Corp., 385 N.Y.S.2d 339, 53 
A.D.2d 873. 

N.C.—State v. Swaney, 178 S.E.2d 399, 277 N.G 602, 
app. dism. cert den. 91 S.Ct. 2199, 402 U.S. 1006, 
29 L.Ed.2d 428—State v. Wortham, 215 S.E.2d 
131, 287 N.G 541. 

Pa.—Com. v. Wright, 321 A.2d 625, 456 Pa. 511— 
Com. v. McDowell, 333 A.2d 872, 460 Pa. 474. 

Tenn.—Alexander v. State, Cr., 562 S.W.2d 207. 

Tex.—Chapman v. State, Cr., 470 S.W.2d 656—RoUard 
v. State, Cr., 506 S.W,2d 904. 

Confrontation clause of federal constitution held 
not to invalidate rule 

U.S.—U.S. v. Holmes, C.A.I11., 452 F.2d 249, cert den. 
92 S.Ct. 1291, 1302, 405 U.S. 1016, 31 L.Ed.2d 
479, and 92 S.Ct. 2433, 407 U.S. 909, 32 L.Ed.2d 
683, reh. den. 93 S.Ct. 305, 409 U.S. 1005, 34 
L.E&2d 264. 

Mich.—People v. Asher, 189 N.W.2d 148, 32 Mich. 
App. 380. 

N.J—State v. Boiardo, 268 A.2d 55, 111 NJ.Super. 
219, cert den. 91 S.Ct. 931, 401 U.S. 948, 28 
L.Ed.2d 231. 

S.G—State v. Mikell, 185 S.E.2d 814, 257 S.G 315. 

Held not Inadmissible because of lack of Mi¬ 
randa warnings 

U.S.—U.S. v. Jones, D.GGa., 352 F.Supp. 369, affd, 
GA., 481 F.2d 1402. 

CroM^xamination necessary 

CaL—People v. Aylwin, App., 107 Cal.Rptr. 824, 31 
C.A.3d 826. 

IU.—People v. Holtz, 313 N.R2d 234, 19 Ill.App.3d 
781. 

Md.—Brooks v. State, 359 A.2d 217, 32 Md.App. 116. 

Telephone calls 

U.S.—U.S. V. Zane, GA.N.Y., 495 F.2d 683, cert. den. 
95 S.Ct 174, 419 U.S. 895, 42 L.Ed.2d 139, cert, 
den. 95 S.Ct 174, 419 U.S. 895, 42 LEd.2d 139 

Surveillance tapes 

U.S.—UA v. Annerino, C.A.I1L, 495 F.2d 1159. 

Joint venture 

Mass.—Com. v. Dussault, 311 N.R2d 662, 2 Mass.App. 
321. 

Translator 

U.S.—U.S. v. Santana, GA.N.Y., 503 F.2d 710, cert, 
den. 95 S.Ct 632, 419 U.S. 1053, 42 LEd.2d 649, 
cert. den. 95 S.Ct. 1352, 420 U.S. 963, 43 L.Ed.2d 
439, cert den. 95 S.Q. 1450, 420 U.S. 1006, 43 
L.Ed.2d 764. 

Statements admissible notwithstanding denial of 
right to confrontation 

Ariz.—State v. Speerschneider, 543 P.2d 461, 25 Ariz. 
App. 340. 

Under PetrozzieUo rule 

U.S—UA V. Ciampaglia, GA.Mass., 628 F.2d 632, 
cert. den. 101 S.Ct. 365, 449 U.S. 956, 66 LEd.2d 
221, and 101 S.CL 618, 449 U.S. 1038, 66 LEd.2d 
501. 

limiting instructions 

Ind—Labine *v. State, 447 N.R2d 591 

Indicia of reliability 

N.Y.—People v. Brensic, 460 N.Y.S.2d 979, 118 
Mtsc^d 390. 
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99.5. U.S.—U.S. v. Payden, C.A.N.Y., 536 F.2d 541, 
cert den. 97 S.Ct 323, 429 U.S. 923, 50 L.Ed.2d 
291. 

Fla.—Famell v. State, App., 214 So.2d 753. 

Ind.—Diggs v. State, 364 N.R2d 1176, 266 Ind. 547. 
Kan.—State v. Marshall and Brown-Sidorowicz, P.A, 
577 P.2d 803, 2 Kan.App.2d 182. 

N.M.—State v. Jacobs, App., 575 P.2d 954, 91 N.M. 
445, cert. den. 576 P.2d 297, 91 N.M. 491. 

“Conspiracy” 

Cal.—People v. Earnest, 126 Cal.Rptr. 107, 53 C.A.3d 
734. 

Effect of acquittal 

U.S.—U.S. V. Cravero, C.AFla., 545 F.2d 406, cert, 
den. 97 S.Ct. 1123, 429 U.S. 1100, 51 L.Ed.2d 549, 
and 97 S.Ct. 1679, two cases, 430 U.S. 983, 52 
L.Ed.2d 377, reh. den. 97 S.Ct. 2689, 431 U.S. 960, 
53 L.Ed.2d 279, and $7 S.Ct. 2990, 433 U.S. 915, 
53 L.Ed.2d 1102. 

99.10. U.S.—U.S. v. Manarite, C.A.N.Y., 448 F.2d 
583, cert. den. 92 S.Ct. 281, 285, 287, 298, 404 
U.S. 947, 30 L.Ed.2d 264-Cox v. U.S., C-A.Kan., 
449 F.2d 679, cert. den. 92 S.Ct. 1783, 406 U.S. 
934, 32 L.Ed.2d 136-U.S. v. Hancock, C.A. 
Mich., 703 F.2d 982. 

Cal.—People v. Robinson, 38 Cal.Rptr. 890, 392 P.2d 
970, 61 C.2d 373—U.S. v. Hancock, CA.Mich., 
703 F.2d 982. 

Colo—Bingham v. People, 401 P.2d 255, 157 Colo. 92. 
Me.—State v. Smith, 415 A.2d 553. 

Or.—State v. Thomas, 400 P.2d 549, 240 Or. 181. 
Wash.—State v. Miller, 668 P.2d 606, 35 Wash.App. 
567. 

Inadmissible as hearsay 

U.S.—Gilbert v. State of Cil., Cal., 87 S.Ct. 1951, 388 
U.S. 263, 18 L.Ed.2d 1178. 

U.S. v. Brandenfels, C.A.Wash., 522 F2d 1259, 
cert. den. 96 S.Ct. 564, 423 U.S. 1033, 46 L.Ed.2d 
406. 

Ariz.—State v. Clovis, App,, 618 P.2d 245, 127 Ariz. 
75. 

NJ,—State v. Wilbely, 270 A,2d 734, 112 NJ.Super. 
216. 

N.G—State v. McAdoo, 241 S.R2d 336, 35 N.GApp. 

364, cert. den. 244 S.E.2d 262, 295 N.C. 93. 

Pa—Com. v. Badger, 357 A.2d 547, 238 Pa.Super. 284. 
Not product of Sixth Amendment 
U.S—Dutton V. Evans, 91 S.Ct. 210, 400 U.S, 74, 27 
UEd.2d 213, on remand 441 F.2d 657. 

Stringent federal rule need not be followed by 
state 

Colo—People v. Akins, 541 P.2d 338, 36 Colo.App. 
337. 

Rule not applicable 

N.M—State v. Jacobs, App., 575 P.2d 954, 91 N.M. 

445, cert. den. 576 P.2d 297, 91 N.M. 491. 

1. U.S—Anderson v. U.S., W.Va., 94 S.Ct. 2253, 417 
U.S. 211, 41 L.Ed.2d 20. 

U.S. v. Birnbaum, GA.N.Y., 337 F.2d 490. 
Ala—Hagood v. State, Cr., 259 So.2d 679, 47 Ala.App. 
626. 

Cal—People v. Perez, 148 Cal.Rptr. 90, 83 GA.3d 718. 
N.Y—People v. Uccione, 407 N.Y.S.2d 753, 63 A.D.2d 
305, affd. 407 N.R2d 1333, 50 N.Y.2d 850, 430 
N.Y.S.2d 36. 

Exception founded on theory of agency 

U.S—U.S. v. Accardi, GA.N.Y., 342 F.2d 697, cert 
den. 86 S.Ct. 426, 382 U.S. 954, 15 L.Ed.2d 359. 
Md.—Greenwald v. State, 157 A.2d 119, 221 Md, 245, 
app. dism. 80 S.Ct. 1599, 363 U.S. 721, 4 L.Ed.2d 
1521. 

Likelihood of Illicit association 

U.S.—U.S. V. Lawson, C.A.Ga., 523 F.2d 804, reh. den. 
525 F.2d 1407. 
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2. U.S—U.S. v. Jones, C.A.Md., 542 F.2d 186, cert. 

den. 96 S.Ct. 2629, 426 U.S. 922, 49 LEd.2d 375, 
and 96 S.a. 2629, 426 U.S. 922, 46 LEd.2d 376. 
Ala.—Svirbely v. State, Cr., 301 So.2d 219, 53 AIa.App. 
452. 

Colo—People v. Braly, 532 P.2d 325, 187 Colo. 324. 
Fla.—Damon v. State, 289 So.2d 720. 

Ga.—Walker v. State, 205 S.E.2d 260, 232 Ga. 33— 
Munsford v. State, 218 S.E.2d 792, 235 Ga. 38. 
Md—Harris v. State, 387 A.2d 1152, 40 Md.App. 58. 
N.J.—State v. Hacker, 400 A.2d 567, 167 NJ.Super. 
166. 

2J5. U.S.—U.S. v. Blackshire, C.A.Md., 538 F.2d 569, 
cert. den. 97 S.a. 113, 429 U.S. 840, 5ff LEd.2d 
108. 

Mass.—Com. v. Zeitler, 389 N.R2d 423, 7 Mass.App. 
543. 

Tex—Ex parte Hammond, Cr. f 540 S.W.2d 328. 
Defendant's rights violated 
Ariz.—State v. Williams, 554 P.2d 646, 27 Ariz.App. 
279. 

The mere yielding to commission of 
a crime against one's self does not 
render a complying person a coconspir¬ 
ator whose statement is admissible in 
prosecution against the other conspira¬ 
tor. 2 - 10 

2,10, U.S.—U.S. v. Annunziato, GA-Corau, 293 F.2d 
373, cert. den. 82 S.Q. 240, 368 U.S. 919, 7 
LEd.2d 134. 

3. U.S—U.S. v. Capaldo, C.A.Conn., 402 F.2d 821, 

cert. den. 89 S.Ct. 1476, 394 U.S. 989, 22 L.Ed.2d 
764—Ellis v. Fitzharris, C.A.Cal, 407 F.2d 799. 

U.S. v. Mitchell, D.GN.Y., 372 F.Supp. 1239, 
appeal dismissed 485 F.2d 1290. 

Cal—People v. Ross, 154 Cal.Rptr. 783, 92 GA.3d 391. 
Ga.—Smith v. State, 253 S.E.2d 423, 149 Ga.App. 23. 
Ind.—Gutierrez v. State, 388 N.R2d 520, 270 Ind. 639. 
N.J.—State v. Sease, 350 A.2d 262, 138 NJ.Super. 80. 
Discretion held not abused 
U.S—Esco Corp. v. U.S., C.A.Or., 340 F.2d 1000— 
U.S. v. Shockley, GA.Wash., 441 F.2d 1151. 
Fla.—Jacobs v. State, App., 358 So.2d 1110. 

Mass.—Com. v. Boyajian, 181 N.E.2d 577, 344 Mass. 
44. 

4. U.S.—U.S. v. Pema, C.A.Ohio, 491 F.2d 253, cert. 

den. 94 S.a. 2646, 417 U.S. 934, 41 L.EcL2d 237. 
Cal—People v. Marcus, 111 Cal.Rptr. 772, 36 GA.3d 
676. 

Ga—Perkins v. State, 203 S.E.2d 854, 231 Ga. 680. 
Mass.—Com. v. McLaughlin, 303 N.R2d 338, 364 
Mass. 211. 

Mo.—CJ jS. cited in State v. Chamineak, 343 S.W.2d 
153, 157. 

NJ.—State v. Dissicini, 316 A.2d 12, 126 N.J.Super. 

565, affd. 331 A.2d 618, 66 N.J. 411. 

N.C.—State v. Matthews, 201 S.R2d 359, 20 N.GApp. 

297, cert. den. 202 S.R2d 276, 284 N.C. 620. 
Tex—Thomas v. State, Cr., 403 S.W.2d 801. 

Wis—Virgil v. State, 267 N.WJd 852, 84 Wis^d 166. 
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6. U.S.—U.S. v. Rich, C.A.Mo., 518 F.2d 980, cert. 

den. 96 S.a. 3193,427 U.S. 907, 49 LEdJd 1200. 

7. Ga—Jackson v. State, 165 S.R2d 711, 225 Ga. 39, 

cert. den. 90 $.Ct. 2248, 399 U.S. 934, 26 L.Ed.2d 
805. 

8. U.S.—U.S. v. Rivers, C-A.N.G, 468 F.2d 1355, 

cert. den. 93 S.a. 2159, 411 U.S. 969, 36 L.Ed.2d 
691. 

9. U.S.—U.S. v. Silvern, GA.I11., 494 F.2d 355, re¬ 

hearing granted 484 F.2d 879. 

9.5, U.S.—U.S. v. Chase, GA-Va., 372 F.2d 453, cert, 
den. 87 S.Q. 1688, 387 U.S. 907, 18 L.Ed2d 626, 
and 87 S.a. 1701, 387 U.S. 913, 18 L.Ed2d 635. 
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Reflect on aider’s credibility following close of 
testimony 

U.S.—U.S. V. Hutchings, CA.Mo., 751 F.2d 230, cert, 
den. 106 S.Ct. 92, 88 L.Ed.2d 75. 

Admission for substantive purposes erroneous 
CaL—People v. Miles, 77 Cal.Rptr. 89, 272 C.A2& 212. 
Torn.—State v. Frizzell, 541 S.W.2d 126. 

To show overt act 

U.S.—U.S. V. Rich, CAMo., 518 F.2d 980, cert den. 
96 S.Ct. 3193, 427 U.S. 907, 49 L.Ed.2d 1200. 

§ 756, — Necessity 

9,50. U.S.—Sendejas v. U.S., C.A.Cal., 428 F.2d 
1040, cert. den. 91 S.Q. 122, 127,400 U.S. 879, 27 
L.Ed.2d 116—U.S. v. James, CA.Tex., 510 F.2d 
546, reh. den. 513 F.2d 629, cert. den. 96 S.Ct. 
105, 423 U.S. 855, 16 L.Ed.2d 81. 

U.S. v. Johns-Manville Corp., D.GPa., 231 
F.Supp. 690. 

Ga.—Park v. State, 162 S.E2d 359, 224 Ga. 467, cert, 
den. 89 S.Ct 449, 393 U.S. 980, 21 LEd.2d 441, 
app. after remand 170 S.K2d 687, 225 Ga. 618. 
Vac. in part on oth. grds. 92 S.Ct. 2845, 408 U.S. 
935, 33 L.Ed.2d 749, reh. den. 93 S.Ct. 91, 409 U.S. 
897, 34 L.Ed.2d 163, on remand 194 S.E.2d 410, 
229 Ga. 731. 

Iowa—State v. Blyth, 226 N.W.2d 250. 

Md.—Hill v. State, 190 A2d 795, 231 Md. 458, cert. 

den. 84 S.Q. 127, 375 U.S. 861, 11 L.Ed.2d 88. 
Mass.—Com. v. Stasiun, 206 N.E2d 672, 349 Mass. 
38—Com. v. French, 259 N.R2d 195, vac, in part 
on oth. grds. 92 S.Ct. 2846, 408 U.S. 936, 33 
L.Ed.2d 754. 

Mich.—People v. Wells, 302 N.W.2d 196, 102 Mich. 
App. 122. 

Minn.—State v. Scanlon, 268 N.W.2d 63. 

Nev.—Goldsmith v. Sheriff of Lyon County, 454 P.2d 
86, 85 Nev. 295. 

Concerted action or agency 

U.S.—U.S. v. Talbot, CAMich., 470 F.2d 158. 
Mich.—People v. Shepherd, 234 N.W.2d 502, 63 Mich. 
App. 316. 

Prime fade case 

U.S.—U.S. v. Brooks, CACaL, 473 F.2d 817—U.S. v. 
Luddo, CAMich., 486 F.2d 868—U.S. v. Oliva, 
GAFla., 497 F.2d 130. 

DL—People v. Olmos, 395 N.E.2d 968, 32 IU.Dec. 587, 
77 DlApp.3d 287, 

Minn.—State v. LaJambe, 219 N.W.2d 917, 300 Minn. 
539. 

Ohio—State v. Osborne, 359 N.E2d 78, 49 Ohio St.2d 
' 135, 3 0.0.3d 79, cert. gr. 98 S.Q. 3136, 438 U.S. 
911, 57 L.E<L2d 1155. 

Va.—Floyd v. Com., 249 S.E2d 171, 219 Va. 575. 

10. U.S.—U.S. v. Nixon, DistCol., 94 S.Ct. 3090, 418 
U.S. 683, 41 LEd.2d 1039. 

U.S. v. Rodriguez, GAFla., 509 F.2d 1342— 
CJS, dted le U.S. v. Coppola, 526 F.2d 764, 
770—U^. v. Brock, GAOr., 667 F,2d 1311. cert 
den. 103 S.Ct 1271, 460 U.S. 1022, 75 L.Ed.2d 
493. 

U.S. v. Lanni, D.C.Pa., 335 F.Supp. 1060, affd., 
C.A, 466 F.2d 1102. 

Alaska—Amidon v. State, 565 P.2d 1248. App. after 
remand 604 P.2d 575. 

Ariz.—State v. Darby, App., 599 P.2d 821, 123 Ariz. 
368. 

Cal.—People v. Chambers, 41 CaLRptr. 551, 231 
GA2d 23—People v. Morales, 69 Cal.Rptr. 402, 
263 CA.2d 368, cert. den. 89 S.Q. 907, 393 U.S. 
1104, 21 LEd.2d 798—In re Domingo, 74 Cal. 
Rptr. 161, 268 CA.2d 642. 

Colo.—People v. Bnly, 532 P.2d 325, 187 Colo. 324. 
People v. Torres, App., 536 P.2d 868, cert. den. 
96 S.Q. 279, 423 U.S. 929, 46 LEd^d 258. 

Fla.—Hoochell v. State, 257 So.2d 889. 

FameU v. State, App., 214 So.2d 753. 

Ga.—Pritchard v. State, 164 S.E2d 808, 224 Ga. 776, 
app. after remand 171 $.E2d 130, 225 Ga. 690— 
SenteU v. State, 279 S.E2d 234, 227 Ga. 153. 


Hawaii—State v Toshishige Yoshmo, 364 P.2d 638, 45 
Haw. 206 

Ill.—People v Morrow, 353 N.E2d 354, 40 lll.App.3d 
1020 

Ind.—Sims v. State, 358 N.E.2d 746, 265 Ind. 647. 

Iowa—CJ.S. dted in State v. Tebo, 127 N.W.2d 646, 
648, 256 Iowa 449. 

Kan.—State v. Marshall and Brown-Sidorowicz, P.A., 
557 P.2d 803, 5 Kan.App.2d 182. 

La.—State v. Meredith, 403 So.2d 711 

Md.—Mason v. State, 305 A.2d 492, 18 Md.App. 130, 
cert. den. 94 S.Ct 1612, 416 U.S. 907, 40 L.Ed.2d 
111 . 

Mass.—Com. v. Stasiun, 206 N.E2d 672, 349 Mass. 
39—Com. v. Beneficial Finance Co., 275 N.E2d 
33, 52 A.L.R.3d 1143, cert. den. 92 S.Ct. 2433, 407 
U.S. 914, 32 L.Ed.2d 689, and 92 S.Ct. 2433, 407 
U.S. 910, 32 L.Ed.2d 683, and 92 S.Ct. 2434, 407 
U.S. 914, 32 L.Ed.2d 689, and 92 S.Ct. 2435, three 
cases, 407 U.S. 910, 32 L.Ed.2d 683, and 92 S.Q. 
2448, 407 U.S. 910, 32 L.Ed.2d 683. 

Mich.—People v. Batten, 156 N.W.2d 640, 9 Mich.App. 
195. 

Minn—State v. Black, 291 N.W.2d 208. 

Miss.—Norman v. State, 381 So.2d 1024. 

Mont.—State v. Fitzpatrick, 606 P.2d 1343, 186 Mont. 
187, cert. den. 101 S.Ct. 252, 449 U.S 891, 66 
L.Ed.2d 118. 

Mo.—State v. Siekennann, 267 S.W.2d 643. 

N.H.—State v. Colby, 368 A.2d 587, 116 N.H. 790. 

N.J.—State v. Cavanna, 175 A2d 233, 70 N.J.Super. 
176. 

N.M.—State v. Farris, App., 470 P.2d 561, 81 N.M. 
589. 

N.Y.—People v. Papa, 366 N.Y.S.2d 205, 47 A.D.2d 
902. 

N.C.—State v. Butler, 153 S.E.2d 477, 269 N.C. 732- 
State v. Carey, 206 S.E.2d 213, 285 N.C. 497.^ 
State v. Gibson, 215 S.E.2d 849, 26 N.C.App. 
306. 

Pa—Com. v. Garcia, 387 A.2d 46, 478 Pa. 406. 

S.C.—State v. Woomer, 277 S.E2d 696, 276 S.C. 258, 
app. after remand 299 S.E.2d 317, 278 S.C. 468, 
cert. den. 103 S.Q. 3572, 463 U.S. 1229, 77 
L.Ed.2d 1413. . 

S.D.—State v. Kane, 266 N.W.2d 552. 

Tex.—White v. State, Cr., 451 S.W.2d 497—Chapman 
v. State, Cr, 470 S.W.2d 656. 

Utah—State v. Sanders, 496 P.2d 270, 27 Utah2d 354. 

Wis.—Caccitolo v. State, 230 N.W.2d 139, 69 Wis.2d 
102 . 

Preponderance of evidence required 

U.S.—U.S. v. Calabro, CAN.Y., 449 F.2d 885, cert 
den. 92 S.Ct 728, 404 U.S. 1047, 30 LEd.2d 735, 
cert. den. 92 S.Ct. 978, 405 U.S. 928, 30 L.Ed.2d 
801. 

Must be proved by independent evidence 

U.S.—U.S. v. Urdiales, CA.Tex., 523 F.2d 1245, reh. 
den. 528 F.2d 928, cert. den. 96 S.Ct. 2625, 426 
U.S. 920, 49 LEd.2d 373. 

CaL—People v. Jourdain, 168 Cal.Rptr. 702, 111 
C.A.3d 396. 

Colo.—People v. Gable, App., 647 P.2d 246. 

Fla.—Adirim v. State, App., 350 So.2d 1082. 

Nev.—Carr v. State, 607 P.2d 114, 96 Nev. 238. 

NJ.—State v. D’Arco, 379 A2d 489, 153 NJ.Super. 
258. 

N.M.—State v. Harge, App., 606 P.2d 1105, 94 N.M. 

11 . 

Ohio—State v. Duerr, 457 N.E2d 834, 8 Ohio App.3d 
396, 8 O.B.R. 511. 

S.D.—State v. O’Brien, 318 N.W.2d 108. 

Tex.—Denney v. State, Cr., 558 S,W.2d 467, cert. den. 
98 S.Ct. 3104, 437 U.S. 911, 57 LEd.2d 1141 
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103 . U.S.—Rogers v. U.S., CA.FIa., 334 F.2d 83, 
cert. den. 85 S.Ct. 892, 380 U.S. 915, 13 L.Ed.2d 
800, reh. den. 85 S.Ct. 1102, 380 U.S. 967, 14 
LEd.2d 157—U.S. v. Tarmunti, C.A.N.Y., 513 
F.2d 1087, cert. den. 96 S.Q. 54, 55, four cases, 
423 U.S. 832, 46 LEd.2d 50. 


Ga.—Stinson v. State, 260 S.E2d 407, 151 GaApp. 
533. 

La.—State v Williams, 385 So.2d 214, cert den, 101 
S.Ct. 580, 449 U.S. 1017, 66 L.Ed.2d 478. 

11. U.S.-U.S. v. Cirillo, C.A.N.Y., 499 F.2d 871 
cert. den. 95 S.Q. 638, 419 U.S. 1056,42 LEd.2d 
653—U.S. v. Briggs, GAFla., 514 F2d 794. 

Fla.—Little v. State, App., 293 So.2d 775. 

NJ.—State v. Boiardo, 268 A.2d 55, 111 NJ.Super- 
219, cert. den. 91 S.Ct 931, 401 U.S. 948, 28 
L.Ed.2d 231. 

Va,—Anderson v. Com., 205 S.E2d 393, 215 Va. 21. 
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12. Fla.—Little v. State, App., 293 So.2d 775. 

13. U.S.-U.S. v. Nasser, C.A.I1L, 476 F.2d 11H- 
Tex.—Amott v. State, Cr., 498 S.W.2d 166. 

14. U.S.-U.S. v. Duff, CAMich., 332 F.2d 702- 
Klein v. U.S., GAAriz., 472 F.2d 847. 

Ind.—Patton v. State, 175 N.E2d 11, 241 Ind. 645. 
La.—State v. Rittiner, 341 So.2d 307. 

Minn.—State v. Gadbois, 152 N.W.2d 459, 277 Minn. 
297. 

15. U.S.—Williams v. U.S., CACal., 289 F.2d 598— 
U.S. v. Metcalf, C.AMo., 430 F.2d 1197. 

D.C.—Laughlin v. U.S., C.A., 385 F.2d 287, 128 U.S. 
App.D.C. 27, cert den. 88 S.Ct 1245, 390 US. 
1003, 20 L.Ed.2d 103. 

15.5. Tex,—Morgan v. State, 346 S.W.2d 116, 171 
Tex.Cr.R. 187. 

Rule applicable to extra-judicial statements of 
coconspirator 

U.S.-U.S. v. Spanos, C.A.Cal., 462 F.2d 1012. 

16. Ark.—Reeves v. State, 528 S.W.2d 924, 258 Ark. 
788. 

Tex.—Mutscher v. State, Cr., 514 S.W.2d 905. 
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17. U.S.—U.S. v. Craig, C.A.Tenn., 522 F.2d 29. 

U.S. v. Austrew, D.GMd., 202 F.Supp. 816, 
affd., C.A., 317 F.2d 926—U.S. v. Leighton, D.C 
N.Y., 265 F.Supp. 27—CJJS. cited in US', v. 
Dukow, D.GPa., 330 F.Supp. 360, 364. 

Cal.—People v. Pike, 22 CaLRptr. 664, 372 P.2d 656,58 
C.2d 70, cert den. 83 S.Q. 324, two cases, 371 U.S. 
941, 9 L.Ed.2d 277—People v. Teale, 45 CaLRptr. 
729,404 P.2d 209, 63 C.2d 178, revd. on oth. grds. 
87 S.Q. 824, 386 U.S. 18,17 L.Ed.2d 705, reh. den. 
87 S.Ct 1283, 386 U.S. 987, 18 L.Ed.2d 241. 
People v. Wallace, App., 91 CaLRptr. 643, 13 

C. A3d 608. 

D.C.—U.S. v. Gantt, C.A., 617 F.2d 831, 199 U.S.App. 

D. G 249. 

Fla.—Hernandez v. State, App., 323 So.2d 318. 

I1L—People v. Parson, 189 N.E2d 311, 27 HL2d 263. 
People v. Trigg, 240 N.E2d 130, 97 ULApp.2d 
261. 

Kan.—State v. Turner, 392 P.2d 863, 193 Kan. 189- 
State v. Shaw, 408 P.2d 650, 195 Kan. 677. 

Md.—GJ jS. dted in Green v. State, 337 A.2d 729, 734, 
25 MdApp. 679. 

Mass.—Com. v. Flynn, 287 N.E2d 420, 362 Mass. 455. 
Mich.—People v. Stewart, 207 N.W.2d 907, 46 Mich. 
App. 282, affd. 242 N.W.2d 760, 397 Mich. 1, reh. 
256 N.W.2d 31, 400 Mich. 540-People v. Wood- 
fork, 209 N.W.2d 829, 47 MichApp. 631. 

N.M.—State v. Armijo, App., 558 P.2d 1151, 90 N.M. 

12 . 

N.Y.—People v. Bonsignore, 250 N.Y.S.2d 345, 21 
A.D.2d 306—People v. Pontani, 306 N.Y.S.2d 240, 
33 A.D.2d 688. 

Or.—State v. Gardner, 358 P.2d 557, 225 Or. 376. 

State v, Goodin, App., 492 P.2d 287. 

Tex.—Phelps v. State, Cr., 462 S.W.2d 310, cert. den. 92 
S.Q. 444, 404 U.S. 983, 30 L.Ed.2d 367. 

Wash.—State v. Humburgs, 472 P.2d 416, 3 WashApp. 
31. 

Wyo.—Masch v. State* 563 P.2d 1327. 
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18. Md.—CJ.S. cited in Greenwald v. State, 157 
A2d 119, 124, 221 Md. 245, app dism. 80 S.Ct. 
1599, 363 U.S. 721, 4 L.Ed.2d 1521. 

§ 757. -Time for Proof 

21. U.S.—U.S. v. Anthony, C.A.Mo., 565 F.2d 533, 
cert. den. 98 S.Ct. 1274,434 U.S. 1079, 55 L.Ed.2d 

787. 

CaL—People v. Morales, 69 CaLRptr. 402, 263 CA2d 
368, cert. den. 89 S.Ct. 907, 393 U.S. 1104, 21 
L.Ed.2d 798. 

Ga.—Horn v. State, 231 S.E2d 414, 140 GaApp. 592. 
Mass.—Com. v. Dominico, 306 N.E2d 835, 1 Mass. 
App. 693. 

Ohio—State v. Duerr, 457 N.E2d 843, 8 Ohio App.3d 
404, 8 O.B.R, 511. 

Subsequent proof as curing error 

Ala.—Conley v. State, Cr., 354 So.2d 1172. 

N.C—State v. Tilley, 232 S.E2d 433, 292 N.C. 132. 
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22. U.S.—U.S. v. Kaiser, CA.Wash., 660 F,2d 724, 
cert den. 102 S.Ct 1467,455 U.S. 956, 71 L.Ed.2d 
674, and 2935, 457 U.S. 1121, 73 L.Ed.2d 1334. 

Cal.—People v. Sica, 247 P.2d 72, 112 C.A.2d 574. 
Ga.—Hutchins v. State, 194 S.E2d 442, 229 Ga. 804. 
HI.—People v. Trigg, 240 N.E.2d 130, 97 IU.App.2d 
261. 

Kan.—State v. Marshall and Brown-Sidorowicz, P.A., 
577 P.2d 803, 5 Kan.App.2d 182. 

Tex.—Hamilton v. State, 165 S.W.2d 737, 145 Tex.Cr. 
78. 

Va.—Floyd v. Com., 249 S.R2d 171, 219 Va. 575. 

22.5. U.S.—Klein v. U.S., GAAriz., 472 F.2d 847. 
Cal.—People v. Morales, 69 Cal-Rptr. 402, 263 CA.2d 
368, cert. den. 89 S.Ct 907, 393 U.S. 1104, 21 
L.Ed.2d 798. 

Md.—Greenwald v. State, 157 A.2d 119, 221 Md. 245, 
app. dism. 80 S.Ct 1599, 363 U.S. 721, 4 L.Ed.2d 
1521. 

Order in which evidence goes is never important 

Tex.—Rodriquez v. State, Cr., 552 S.W.2d 451. 

23. U.S.—U.S. v. Jumenez, C.A.Tex., 496 F.2d 288, 
reh. den. 504 F.2d 760, cert den. 95 S.Ct 1407, 
420 U.S. 979, 43 L.Ed.2d 660-U.S. v. Jennings, 
GATex., 527 F.2d 862. 

CaL—People v. Perez, 148 Cal.Rptr. 90, 83 C.A.2d 718. 
Cob.—People v. Gable, App., 647 P.2d 246. 

Fla.—Slater v. State, App., 356 So.2d 69. 

Md.—Greenwald v. State, 157 A.2d 119, 221 Md. 245, 
app. dism. 80 S.Q. 1599, 363 U.S. 721, 4 L.Ed2d 
1521. 

N.G—State v. Lindsey, 213 S.E2d 434, 25 N.C.App. 
343, app. dism., cert. den. 215 S.E2d 627,287 N.C. 
468. 

Or.—State v. Gagnon, 465 P.2d 737, 2 Or.App. 261. 
Pa.—Com. v. Esposito, 344 A2d 655, 236 Pa.Super. 
127. 

S.G—State v. Sullivan, 282 S.E2d 838, 277 S.C. 35. 
Wis.—State v. Dorcey, 307 N.W.2d 612, 103 Wis.2d 
152. 

Matter of discretion 

U.S.—UE v. Martinez, GA.Tex., 481 F.2d 214, reh. 
den. 481 F.2d 1404, cert. den. 94 S.Ct. 1444, 415 
U.S. 931, 39 L.Ed.2d 489. 

Ga.—Knight v. State, 238 S.E2d 390, 239 Ga. 594. 
HI.—:People v. Hammond, 403 N.E2d 305, 38 Hl.Dec. 
217, 82 Hl.App.3d 839, cert. den. 101 S.Ct. 1482, 
450 U.S. 966, 67 L.Ed.2d 615. 

Mich.—People v. Till, 323 N.W.2d 14, 115 Mich.App. 

788. 

Pa.—Com. v. PlusquelHc, 449 A2d 47, 303 Pa.Super. 1. 
24,10. U.S.—U.S. v. Smith, CAHawaii, 519 F.2d 
516. 

F1&—Everett v. State, App., 339 So.2d 704. 

HI—People v. Thomas, 348 N.E2d 285, 38 Hl.App.3d 
689. 

S.G—State v. Rutledge, 198 S.E2d 250, 261 S.C. 44. 
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25.5. U.S.—U.S. v. Clancy, C.A.IU., 276 F.2d 617, 
revd. on oth. grds. 81 S.Ct. 645, 365 U.S. 312, 5 
L.Ed.2d 574. 

25.10. D.C.—U.S. v. Jackson, C.A., 627 F.2d 1198, 
201 U.S App.D.C. 212. 

25.15. N.C.—State v. Conrad, 168 SK2d 39, 275 
N.C. 342. 

25.20. U.S.—Braatelien v. U.S., 147 F.2d 888-U.S. 
v. Castanon, GA.Cal., 453 F.2d 932, cert. den. 92 
S.Ct. 1788, 406 U.S. 922, 32 L.Ed.2d 122—U.S. v. 
Vaught, C.A.S.G, 485 F.2d 320. ' 

U.S. v. Johns-Manville Corp., D.C.Pa., 231 
F.Supp. 690. 

Cal.—People v. Vigghiany, 5 Cal.Rptr. 501, 181 C.A 2d 
621. 

26. U.S.—U.S. v. Acuff, C.A.Tenn., 410 F.2d 463, 
cert. den. 90 S.Ct. 82, 396 U.S. 830, 24 L.Ed.2d 
81—U.S. v. Smith, C.A.Cal., 445 F.2d 861, cert, 
den. 92 S.Ct. 212, 404 U.S. 883, 30 L.Ed.2d 
165—U.S. v. Turner, GA.CaL, 528 F.2d 143, cert, 
den. 96 S.Ct. 426, two cases, 423 U.S. 996, 46 
L.Ed.2d 371, cert. den. 97 S.O. 105, 429 U.S. 837, 
50 L.Ed.2d 103. 

Ala.—Morton v. State, Cr., 338 So.2d 423, cert. den. 
338 So.2d 428. 

Ariz.—State v. Speerschneider, 543 P.2d 461, 25 Ariz. 
App. 340. 

Cal.—People v. Chapman, 24 Cal.Rptr. 568, 207 C.A.2d 
557—People v. Morales, 69 CaLRptr. 402, 263 
C.A.2d 368, cert. den. 89 S.Ct 907, 393 U.S. 1104, 
21 LEd.2d 798. 

Colo.—People v. Braly, 532 P.2d 325, 187 Colo. 324. 

Fla.—Tresvant v. State, App., 396 So.2d 733. 

Ga.—Fallings v. State, 209 S.E.2d 151, 232 Ga 798. 

Hawaii—State v. Toshishige Yoshion, 364 P.2d 638, 45 
Haw. 206. 

Kan.—State v. Shaw, 408 P.2d 650, 195 Kan. 677. 

La.—State v. Cryer, 263 So.2d 895, 262 La. 575. 

Minn.—State v. Thompson, 139 N.W.2d 490, 273 Minn. 
1, cert. den. 87 S.Ct. 39, 385 U.S. 817, 17 L.£d.2d 
56. 

Neb.—State v. Adams, 147 N.W.2d 144, 181 Neb. 75. 

N.M.—State v. Armijo, App., 558 P.2d 1151, 90 N.M. 

12 . 

Or.—State v. Gagnon, 465 P.2d 737, 2 Or App. 261. 

27. Abuse of discretion not shown 

U.S.—U.S. v. Copeland, C.A.N.C., 295 F.2d 635, cert, 
den. 82 S.Ct. 398, 368 U.S. 955, 7 L.Ed.2d 388- 
Landers v. U.S., CA.Ga., 304 F.2d 577. 

Ariz.—State v. Webb, 504 P.2d 1296, 19 ArizApp. 73, 
cert. den. 94 S.Ct. 84, 414 U.S. 863, 38 LEd.2d 
119. 
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32. U.S.—Krana v. U.S., GAIowa, 546 F.2d 785. 

Mass.—Com. v. French, 259 N.E2d 195, vac. in part on 
oth. grds. 92 S.O. 2846, 408 U.S. 936, 33 LEd.2d 
754. 

Made admissible against all 

(2) Other matters. 

U.S.—U.S. v. Elgiascr, GAN.Y., 334 F.2d 103, cert, 
den. 85 S.Ct. 148, 379 U.S. 879,13 LEd.2d 86, and 
85 S.Ct. 151, 379 U.S. 881, 13 L.Ed.2d 87. 

34. Or.—State v. Gagnon, 465 P.2d 737, 2 Or.App. 
261. 

§ 758. -Nature of Proof Re¬ 

quired 

37. U.S.—U.S. v. Nixon, Dist.Col., 94 S.Ct. 3090, 418 
U.S. 983, 41 L.Ed.2d 1039. 

U.S. v. Ragland, C.A.Conn., 375 F.2d 471, cert, 
den. 88 S.Ct. 860, 390 U.S. 925, 19 LEd.2d 987. 

U.S. v. Johns-Manville Corp., D.C.Pa., 231 
F.Supp. 690—U.S. v. Dabney, D.C.Pa, 393 
F.Supp. 529. 

Ala.—Muller v. State, 218 So.2d 698, 44 AlaApp. 637, 
cert. den. 218 So.2d 704, 283 Ala. 717. 

Cal.—People v. Garcia, 20 Cal.Rptr. 242, 201 CA2d 
589. 
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Colo.—People v. Schlepp, 518 P.2d 824, 184 Colo. 28. 

Fla.—Rasnick v. State, 287 So.2d 24. 

Ga.—Gondor v. State, 200 S.E2d 477, 429 GaApp. 
665. 

Hawaii—State v. Toshishige Yoshino, 364 P.2d 638, 45 
Haw. 206. 

Ill.—People v. Jaffe, 381 N.E2d 1018, 21 HLDec. 571, 
64 Ill.App.3d 831. 

Mass.—Com. v. Stasiun, 206 N.E2d 672, 349 Mass. 38. 

Mich.—People v. Scotts, 263 N.W.2d 272, 80 Mich. 
App. 1. 

Minn.—State v. Thompson, 139 N.W.2d 490, 273 Minn. 
1, cert. den. 87 S.Ct. 39, 385 U.S. 817, 17 L.Ed.2d 
56—State v. LaJarabe, 219 N.W.2d 917, 300 Minn. 
539. 

Neb.—State v. Adams, 147 N.W.2d 144, 181 Neb. 75. 

Wis.—State v. Dorcey, 307 N.W.2d 612, 103 Wis.2d 
152. 
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37.5. U.S.—Park v. Huff, CAGa., 506 F.2d 849, 
cert. den. 96 S.Ct. 38, 423 U.S. 824, 46 L.Ed.2d 

40. 

Mass.—Com. v. Stasiun, 206 N.E2d 672, 349 Mass. 38. 

37.15, U.S.—Ferina v. U.S., C.A.Mo., 302 F.2d 95, 
cert. den. 83 S.Ct 35—U.S. v. De Cavalcante, 
C.A.NJ., 440 F.2d 1264—U.S. v. Oliva, C.AFla., 
497 F.2d 130. 

Iowa—GJ.S. dted in State v. Sheppard, 325 N.W.2d 
911, 914. 

Tex.—Chapman v. State, Cr., 470 S.W.2d 656. 

Out of jury's presence 

La.—State v. Rittiner, 341 So.2d 307. 

38. U.S.—US. v. Castanon, GACaL, 453 F.2d 932, 
cert. den. 92 S.Ct 1788, 406 U.S. 922, 32 L.Ed.2d 
122 . 

Ariz.—State v. Speerschneider, 543 P.2d 461, 25 Ariz. 
App. 340. 

Fla.—Cortizo v. State, App., 357 So,2d 213. 

Kan.—State v. Nirschl, 490 P.2d 917, 208 Kan. Ill- 
Chapman v. State, Cr., 470 S.W.2d 656. 

N.G—State v. Tilley, 232 S.E2d 433, 292 N.G 132. 

39. U.S.—U.S. v. Wortman, GAHL, 326 F.2d 717— 
U.S. v. Nall, GATex., 437 F.2d 1177—U.S. v. 
Martinez, GAFla., 466 F.2d 679, reh. den. 481 
F.2d 896, cert. den. 94 S.Ct. 571, 414 U.S. 1065, 
38 L.Ed.2d 469. 

Minn.—State v. Thompson, 139 N.W.2d 490, 273 Minn. 
1, cert. den. 87 S.Q. 39, 385 U.S. 817, 17 L.Ed.2d 
56. 

40. U.S.-U.S. v. Johnson, GAMass., 467 F2d 804, 
cert. den. 93 S.Ct 963, 410 U.S. 909, 35 L-Ed.2d 
270—U.S. v. Oliva, GAFla., 497 F.2d 130. 

Colo.—People v. Anaya, App., 545 P.2d 1053. 

N.Y.—U.S. v. Lopez, GA.N.Y., 420 F.2d 313. 

41. Md.—Haina v. State, 352 A.2d 874, 30 MdApp. 
295, cert. den. 97 S.Q. 1175, 430 U.S. 906, 51 
L.Ed.2d 582. 

Mass.—Com. v. Flynn, 287 N.E2d 420, 362 Mass. 455. 

42. U.S.—U.S. v. Howell, GA.Gtu, 514 F.2d 710, 
cert. den. 96 S.Q. 396, 423 U.S. 987, 46 L.Ed.2d 
304, reh. den., C.A, 527 F 2d 1373, cert. den. 97 
S.Ct 109, 429 U.S. 838, 50 L.Ed.2d 105. , 

U.S. v. Johns-ManviUe Corp., D.GPa., 231 
F.Supp. 690. 

Cal.—People v. Lipinski, 135 CaLRptr. 451, 65 GA.3d 
566. 

Ga.—Addison v. State, 192 S.E2d 556, 127 GaApp. 
105. 

Tex.—Delgado v. State, Cr., 544 S.W.2d 929. 

Wis.—CJ.S. dted fat State v. Dorcey, 307 N.W.2d 612, 
615, 103 Wis.2d 152. 

§ 759. — Admissibility of Evi¬ 
dence 
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46. U.S.—U.S. v. Ragland, GAConn., 375 F.2d 471, 
cert. den. 88 S.Q. 860, 390 U.S. 925, 19 LEd2d 
987. 

Md.—Johnson v. State, 264 A2d 280, 9 MdApp. 327. 
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In court's discretion 

U.S.— US. V. James, CATex, 510 F.2d 546, reh. den. 
513 F.2d 629, cert. den. 96 S.Ct. 105, 423 U.S. 855, 
46 L.Ed.2d 81. 

46.5. U.S.—U.S. v. Bell, C.AArk., 651 F.2d 1255. 

Ala.—Green v. State, 167 So.2d 694, 42 AlaApp. 439, 

cert. den. 167 So.2d 701, 277 Ala. 698. 

Cal—People v. Jourdain, 168 CaLRptr. 702, 111 
CA.2d 396. 

47. U.S.—U.S. v. Calaway, CA.Cal., 524 F.2d 609, 
cert den. 96 S.Q. 1462, 424 U.S. 967, 47 L.Ed.2d 
733. 

Alaska—Amidon v. State, 565 P.2d 1248, app. after 
remand 604 P.2d 575. 

Md.—Johnson v. State, 264 A2d 280, 9 Md.App. 327. 

Mass.—Com. v. Soares, 424 N.E2d 221, 384 Mass. 149. 

N.M.—State v. Armijo, App., 558 P.2d 1151, 90 N.M. 
11 

Or.—State v. Cole, 448 P.2d 523, 252 Or. 146. 

Tex.—Tucker v. State, Cr., 461 S.W^d 630, cert. den. 
91 S.CL 2230, 403 U.S. 919, 29 L.Ed.2d 696. 

48. U.S.—U.S. v. Cole, C.A.I11., 365 F.2d 57, cert, 
den. 87 S.Ct 741, 385 U.S. 1024, 17 L.Ed.2d 672, 
and 87 S.Ct. 741, 385 U.S. 1027, 17 L.Ed.2d 674, 
and 87 S.Ct 764, 385 U.S. 1032, 17 L.Ed.2d 649, 
reh. den. 87 S.Ct 971 two cases, 979, 386 U.S. 
951, 17 L.Ed.2d 879. 

Ala.—Green v. State, 167 So.2d 694, 42 AlaApp. 439, 
cert den. 167 So.2d 701, 277 Ala. 698. 

Tex.—Bates v. State, Cr.App., 587 S.W.2d 121. 
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51. U.S.—U.S. v. Heffington, CATex, 682 F.2d 
1075, cert den. 103 S.Ct 734, 459 U.S. 1108, 74 
L.Ed.2d 957. 

Mich.—People v. Sutherlin, 323 N.W.2d 456, 116 Mich. 
App. 494. 

52. U.S.—Osborne v. U.S., CA.Cal., 371 F.2d 913, 
cert den. 87 S.Ct. 2082, 387 U.S. 946, 18 L.Ed.2d 
1335, reh. den. 88 S.Ct 23, 389 U.S. 891, 19 
LEd.2d 207. 

Iowa-State v. Lain, 246 N.W.2d 238, 240. 

55. U.S.—U.S. v. Padilla, CAN.Y, 374 F.2d 996— 
U.S. v. Fontenot CAGa, 483 F.2d 315. 

D.C—Ellsworth v. U.S., App., 300 A.2d 456. 

56. U.S.—U.S. v. Ragland, CAConn., 375 F.2d 471, 
cert den. 88 S-Ct 860, 390 U.S. 925, 19 L.Ed.2d 
987. 

59. U.S.—U.S. v. Burke, CAFla., 495 F.2d 1226, 
cert den. 95 S.Ct 667, two cases, 419 U.S. 1079, 
42 I~Ed.2d 673. 

Pa.—Com. v. Colon, 337 A2d 554, 461 Pa. 577, cert, 
den. 96 S.Ct 788, 423 U.S. 1056, 46 L.Ed.2d 645. 

Tex.—White v. State, Cr., 451 S.W.2d 497. 

61. UiL—Lipscomb v. Estelle, CA.Tex., 507 F.2d 
708. 

65.5. U.S.—U.S. v. Williamson, C.A.Ga., 482 F.2d 
508—U.S. v. Fontenot CAGa, 483 F.2d 315. 

Minn.—Sute v. Scanlon, 268 N.W2d 63. 
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69. Mich.—People v. Lohn, 175 N.W.2d 307, 21 
MichApp. 235. 

70. U.S.—U.S. v. Mitchell CATenn, 556 F.2d 371, 
cert den. 98 S.Ct 406, two cases, 434 U.S. 925, 54 
LEA2d 284. 

$ 760. — Weight and Sufficiency 
of Evidence 

71. U.S.—Carto v. U.S., CA.Cal, 314, F.2d 718, 
cert den. 84 S.Ct 1625,1626, two cases, 1627,377 
U5.953, 12 LEd.2d 498, reh. den. 84 S.Ct. 1902, 
two cases, 1903, 377 U.S. 1010, 12 L.Ed.2d 1058. 

Cal.—People v. MacEwing, 30 Cal.Rptr. 476, 216 
CA2d 33. 

New Federal Sales of Evidence held to overrule in 

part United States v. Olasser, 315 U.S. 60, 74-75, 62 

S-Ct 457, 86 LEd. 680. 


U.S.—U.S. V. Martorano, C.A.Mass., 557 F.2d 1, reh. 
den. 561 F.2d 406, cert. den. 98 S.Ct. 1484, 435 
U.S. 922, 55 L.Ed.2d 515. 

72. U.S.—U.S. v. Ricks, C.A.Ga., 639 F.2d 1305 

73. U.S.—U.S. v. Padilla, C.A.N.Y., 374 F.2d 996- 
White v. U.S., CA.Cal., 394 F.2d 49. 

Cal.—People v, Morales, 69 Cal.Rptr. 402, 263 C.A.2d 
368, cert. den. 89 S.Ct. 907, 393 U.S. 1104, 21 
L.Ed.2d 798. 

IE—:People v. Trigg, 240 N.R2d 130, 97 Ill.App.2d 
261. 

Or.—State v. Cole, 448 P.2d 523, 252 Or. 146. 

75. U.S.—Park v. Huff, C.A.Ga., 506 F.2d 849, cert, 
den. 96 S.Ct. 38, 423 U.S. 824, 46 LEd.2d 40. 
U.S. v. Herrera, D.C.D1., 407 F-Supp. 766. 

75.5. U.S.-U.S. v. Herrera, D.C.D1, 407 F.Supp. 
766 
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76.5. U.S.—U.S. v. Pennett, C.A.Kan., 496 F.2d 293 
—U.S. v. Snyder, C.A.Ala., 505 F.2d 595, cert, 
den. 95 S.Ct. 1433, 420 U.S. 993, 43 L.Ed.2d 676. 

U.S. v. Herrera, D.CDL. 407 F5upp 766. 
N.Y.—People v. Brannon, 394 N.Y.S.2d 974, 58 A.D.2d 
34. 

77. US.—U.S. v. Cirillo, CAN.Y, 499 F.2d 872, 
cert. den. 95 S.Ct. 638, 419 U.S. 1056, 42 LEd.2d 
653—U.S. v. Doolittle, C.A.Ga., 507 F.2d 1368, 
affd. 518 F.2d 500, cert. dism. 96 S.Ct. 439, 423 
U.S. 1008, 46 L.Ed.2d 380, cert. den. 97 S.Q. 

1172, 430 U.S. 905, 51 LEd.2d 580, and 97 S.Q. 

1173, two cases, 430 U.S. 905, 51 L.Ed.2d 580— 
U.S. v. Gerry, C.A.N.Y., 515 F.2d 130, cert den. 
96 S.Q. 54, two cases, 423 U.S. 832, 46 LEd.2d 
50. 

Ala.—Bynum v. State, Cr., 348 So.2d 804, writ quashed 
Ex parte Bynum, Cr., 348 So.2d 828, cert den. 98 

5. Q. 766, 434 U.S. 1034, 54 LEd.2d 781. 

Ariz.—State v. Weis, 375 P.2d 735, 82 Ariz. 254, cert. 

den. 88 S.Q. 226, 389 U.S. 899, 19 LEd,2d 221. 
Cal.—People v. Singer, 32 Cal.Rptr. 701, 217 CA.2d 
743. 

Colo.—People v. Torres, App., 536 P.2d 868, cert. den. 

96 S.Q. 279, 423 U.S. 929, 46 L.Ed.2d 258. 

Fla.—Mobley v. State, 409 So.2d 1031. 

Ga.—Hutchins v. State, 194 S.E.2d 442, 229 Ga. 804— 
Gondor v. State, 200 S.R2d 477, 129 GaApp. 665. 
Hawaii—State v. Rapozo, 637 P.2d 786, 2 HawApp. 
587. 

El.—People v. Day, 394 N.R2d 1378, 32 IlLDec. 39, 76 
HLApp.3d 571. 

Ind.—Wolfe v. State, 315 N.E.2d 371, 161 IndApp. 
313. 

Mass.—Com. v. Stout, 249 N.E.2d 12, 356 Mass. 237— 
Com. v. French, 259 N.E.2d 195, vac. in part on 
oth. grds. 92 S.Q. 2846, 408 U.S. 936, 33 L.Ed.2d 
754. 

Mich.—People v. Sutherlin, 323 N.W.2d 456, 116 Mich. 
App. 494. 

Mo.—State v. McCollum, App., 598 S.W.2d 198. 
Neb.—State v. Adams, 147 N.W.2d 144, 181 Neb. 75. 
N.H.—State v. Gilbert, 429 A2d 323, 121 N.H. 305. 
N.J.—State v. ZwiUman, 270 A2d 284, 112 NJ.Super. 

6 . 

N.Y.—People v. Liccione, 407 N.Y.S.2d 753, 63 AD.2d 
305, affd. 407 N.E.2d 1333, 50 N.Y.2d 850, 430 
N.Y.S.2d 36. 

Okl.—Klinekole v. State, Cr., 456 P.2d 623. 

Or.—State v. Dills, 416 P.2d 651, 244 Or. 188. 

State v. Gagnon, 465 P.2d 737, 2 OrApp. 261- 
State v. Goodin, App., 492 P.2d 287—State v. 

1 Brom, 494 P.2d 434, 8 OrApp. 598. 

Pa.—Com. v. Ellsworth, 187 A2d 640, 409 Pa. 505. 
Com. v. Francis, 191 A.2d 884, 201 Pa.Super. 
313, cert. den. 84 S.Q. 517, 375 U.S. 985, 11 
LEd.2d 472. 

Tex.—Lapp v. State, Cr., 519 S.W.2d 443. 

Wis.—Bergeron v. State, 271 N.W.2d 386, 85 Wis.2d 
595. 

Wyo.—Jach v. State, 563 P.2d 1327. 


77.5, U.S.—Park v. Huff, CAGa, 506 F.2d 849, 
cert. den. 96 S.Q. 38, 423 U.S. 824, 46 L.Ed.2d 
40. 

S.C.—State v. Mikell, 185 S.E.2d 814, 257 S.C 315. 
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77.10. U.S.—U.S. v. Menichino, CAFla, 497 F.2d 
935—U.S. v. Rodriguez, CAFla, 509 F.2d 1342 
—US. v. Miley, C.A.N.Y., 513 F.2d 1191, cert 
den. 96 S.Q. 74, 75, two cases, 423 U.S. 842, 46 
L.Ed.2d 62. 

Cal.—People v. Booker, 69 CaLRptr. 837, 263 GA2d 
464—People v. Wheeler, 100 Cal.Rptr. 198, 23 
C.A3d 290. 

Colo.—Husar v. People, 496 P.2d 1035, 178 Cola 300. 

D.C.—U.S, v. Thurman, CA, 436 F.2d 280, 141 U.S. 
App.D.C. 126. 

Ill-People v. Morrow, 353 N.E.2d 354,40 IllApp.3d 

1020. 

Mass.—Com. v. Soares, 424 NE.2d 221, 384 Mass. 149. 

N.J.—State v. Boiardo, 268 A.2d 55, 111 NJ.Super. 
219, cert. den. 91 S.Ct. 931, 401 U.S. 948, 28 
L.Ed.2d 231. 

N.C.—State v. Crump, 186 S.E.2d 369, 280 N.C 491. 

Or.—State v. Goodin, App., 492 P.2d 287. 

78. U.S.—U.S. v. Tyler, CAFla., 505 FJd 1329. 

Cal.—People v. Leach, 124 CaLRptr. 752,541 P.2d 296, 
15 C.3d 419, cert. den. 96 S.Q. 1137,424 U.S. 926, 
47 L.Ed.2d 335. 

Fla.—Damon v. State, 289 So.2d 720. 

Famell v. State, App., 214 So.2d 753. 

N.Y.—People v. Zavarro, 258 N.E.2d 91, 26 N.Y.2d 
846, 309 N.Y.S.2d 594. 

Or.—State v. Parker, 356 P.2d 88, 225 Or. 88. 

Pa.—Com. v. Hirsch, 311 A.2d 679, 225 Pa.Super. 494. 

Tex.—White v. State, Cr., 451 S.W.2d 497. 

78.5. U.S.—U.S. v. Apollo, CA.Tex., 476 F.2d 156, 
app. after remand 490 F.2d 861—U.S. v. Barera, 
C.A.N.Y., 486 F.2d 333, ccrt. den. 94 S.Ct 1944, 
two cases, 416 U.S. 940, 40 L.Ed.2d 291—U.S. v. 
Fiorito, C.A.H1., 499 F.2d 106. 

Colo.—People v. Schlepp, 518 P.2d 824, 184 Colo. 28. 

Fla.—Everett v. State, App., 339 So.2d 704. 

NJ.—State v. Cavanna, 175 A.2d 233, 70 NJ,Super. 
176. 

78.50. U.S.—White v. U.S, CACal., 394 F.2d 49— 
U.S. v. Calarco, CA.N.Y, 424 F.2d 657, cert, 
den. 91 S.Q. 46, 400 U.S, 824, 27 LEd.2d 53, reh. 
den. 91 S.Ct 1522, 402 U.S. 934, 28 L.Ed.2d 
870-U.S. v. De Cavalcante, CANJ, 440 F.2d 
1264. 

U.S. v. Aeroquip Corp, D.C.Mich, 284 F.Supp. 
114. 

Cal.—People v. Sosa, App., 103 Cal.Rptr. 58, 26 CA2d 
514-People v. Earnest, 126 CaLRptr. .107, 53 
CA3d 734. 

Colo.—People v. Akins, 541 P.2d 338, 36 Colo.App. 
337. 

Md.—Hill v. State, 190 A.2d 795, 231 Md. 458, cert 
den. 84 S.Cl 127, 375 U.S. 861, 11 LJE<L2d 88. 

Wyo.—Jasch v. State, 563 P.2d 1327. 

Less than proof required to submit conspiracy 
count to jury 

U.S.—U.S. v. Ross, CAN.Y, 321 F.2d 61, cert den. 
84 S.Q. 170, 175, 375 U.S. 894, 11 LEd.2d 123— 
U.S. v. Calabro, CAN.Y, 449 F.2d 885, cert. den. 
92 S.Q. 728, 404 U.S. 1047, 30 L.Ed.2d 735, cert 
den. 92 S.Q. 978, 405 U.S. 928, 20 L.Ed.2d 801- 
U.S. v. Rodriguez, CAFla, 509 F.2d 1342. 

78.55. U.S.—Sendejas v. UJS., CACaL, 428 F.2d 
1040, cert. den. 91 S.Q. 122, 127,400 U.S. 879,27 
LEd.2d 116—U.S. v. Craig, CATenn., 522 F 2d 
29. 

U.S. v. Johns-Manville Corp, D.GPa, 231 
F.Supp. 690. 

Ala.—Muller v. State, 218 So.2d 698, 44 AlaApp. 637 
cert. den. 218 So.2d 704, 283 Ala. 717. 

Cal.—People v. Black, 30 CaLRptr. 798, 216 CA2< 
103. 

Ga.—Park v. State, 162 S,R2d 359, 224 Ga. 467, cert 
den. 89 S.Q, 449, 393 U.S. 980, 21 L.Ed.2d 441 
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app. after remand 170 S.E.2d 687, 225 Ga. 618 
Vac. in part on oth. grds. 92 S.Ct. 2845, 408 U.S. 
935,33 L.Ed.2d 749, reh. den. 93 S.Ct 91,409 U.S. 
897, 34 L.Ed.2d 163, on remand 194 S.E 2d 410. 
229 Ga. 731. 

HI.—People v, Jackson, 364 N.E.2d 975, 7 Ul.Dec. 684, 
49 IU.App.3d 1018. 

La.—State v. Bell, 346 So.2d 1090. 

Minn.—State v. Thompson, 139 N.W.2d 490,273 Minn 
1, cert. den. 87 S.Ct. 39, 383 U.S. 817,17 LEd.2d 
56. 

N.M.—State v. Annyo, App., 558 P.2d 1151, 90 N.M. 

Or.—State v. Parker, 356 P.2d 88, 225 Or. 88. 

79. U.S.— Hansen v. U.S., C.A. Wash., 326 F.2d 152— 
U.S. v. Bey, GAPa, 437 F.2d 188—U.S. v Ells¬ 
worth, GACaL, 481 F.2d 864, cert. den. 94 S.Ct. 
544, 414 U.S. 1041, 38 L.Ed.2d 332. 

Ala.—Williams v. State. Cr.App., 383 So.2d 547, aiTd., 
Sup., 383 So.2d 564, cert den. 101 S.CL 534, 449 
U.S. 995, 66 L.Ed.2d 293. 

CaL—People v. Black, 30 CaLRptr. 798, 216 CA.2d 
103. 

Colo.—People v. Anaya, App., 545 P.2d 1053. 

Fla.—Hudson v. State, App., 276 So.2d 89. 

Ga.—Nance v. State, 181 S.R2d 295, 123 Ga.App. 410. 
m.—People v. Goodman, 408 N.E.2d 215, 41 IlLDec 
793, 81 UL2d 278. 

Minn.—State v. LaJambe, 219 N.W.2d 917, 300 Minn. 
539. 

Neb.—State v. Bobo, 253 N.W.2d 857, 198 Neb. 551. 
Wis.—CJUS. dud in State v. Dorcey, 307 N.W.2d 612, 
615, 103 Wis.2d 152. 

Wyo.—Jasch v. State, 563 P.2d 1327. 

Prima fade case made 

U.S.—U.S. v. Hoffs, CATenn., 349 F.2d 20, afFd. 87 
S.Ct 408, 385 U.S. 293, 17 LEcL2d 374, reh. den. 
87 S.Q. 970, three cases, 971, 386 U.S. 940, 951,17 
L.Ed.2d 880. 

Ariz.—State v. Viertel, App., 636 P.2d 142, 130 Ariz. 
364. 

Cal.—People v. Pacheco, 14 CaLRptr. 840, 194 GA.2d 
191—Hendrix v. Superior Court In and For Los 
Angeles County, 21 CaLRptr. 616, 203 C.A.2d 
421—People v. Salani, 32 CaLRptr. 592, 218 
GA2d 835. 

Ga.—Park v. State, 162 S.R2d 359, 224 Ga. 467, cert, 
den. 89 S.Q. 449, 393 UR 980, 21 L.Ed.2d 441, 
app. after remand 170 S.E.2d 687, 225 Ga. 618. 
Vac. in part on oth. grds. 92 S.Ct. 2845, 408 U.S. 
935, 33 L.Ed.2d 749, reh. den. 93 S.Ct 91, 409 U.S. 
897, 34 LEd.2d 163, on remand 194 S.E.2d 410, 
229 Ga. 731. 

Kitchens v. State, 149 S.E.2d 373, 113 GaApp. 
663. 

IU.—People v. Kiel, 394 N.R2d 883, 31 m.Dec. 681, 75 
HLApp.3d 1030. 

Ind.—Johnson v. State, 198 N.E.2d 373, 245 Ind. 295. 
Md.—Johnson v. State, 264 A2d 280,9 Md.App. 327— 
Henderson v. State, 283 A2d 418, 13 Md.App. 
384. 

Minn.—State v. Thompson, 139 N.W.2d 490,273 Minn. 

1, cert. den. 87 S.Q. 39, 385 UR 817, 17 L.Ed.2d 
56. 

Mo.—State v. Baldwin, 358 S.W.2d 18. 

Nev.—Fish v. State, 549 P.2d 338, 92 Nev. 272. 

NJ.—State v. Seaman, 274 A.2d 810, 114 NJ.Super. 
19, cert. den. 92 S.Ct 674, 404 U.S. 1015, 30 
L.Ed.2d 662. 

N.M.—State v. Armijo, App., 558 P.2d 1151, 90 N.M. 

12 . 

N.Y.—People v. Centore, 2 Dept., 488 N.Y.S.2d 452, 
110 AD.2d 903. 

N.G—State v. MUey, 230 S.E.2d 537, 291 N.G 431. 
Ohio-State v. Osborne, 359 N.E.2d 78, 49 Ohio St.2d 
135, 3 0.0.3d 79, cert gr. 98 S.Ct. 3136, 438 U.S. 
911, 57 LEd.2d 1155. 

Prima fade case not made 
Ga.—Kennemore v. State, 149 S.R2d 791, 222 Ga. 362. 
Mich.—People v. Vega, 321 N.W.2d 67S, 413 Mich. 
773. 
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79.5. U.S.—U.S v. Ragland, C.A.Conn., 375 F.2d 
471, cert. den. 88 S.Q. 860, 390 U.S. 925, 19 
L.Ed.2d 987. 

Cal.—People v. Morales, 69 Cal.Rptr. 402, 263 C.A2d 
368, cert. den. 89 S.Ct. 907, 393 U.S. 1104, 21 
L.Ed.2d 798. 

Ga.—People v. MacEwing, 30 Cal.Rptr. 476, 216 
C A.2d 33. 

Mich.—People v. Till, 323 N.W.2d 14, 115 MichApp. 
788. 

Pa.— Com. v. Hirsch, 311 A.2d 679, 225 PaSuper. 494. 
79.10. U.S.—U.S. v. Martinez, C.A.Tex., 481 F.2d 
214, reh. den. 481 F.2d 1404, cert. den. 94 S.Ct. 
1444, 415 U.S. 931, 39 L.Ed.2d 489. 

U.S. v. Aeroqinp Corp., D.C.Mich., 284 F.Supp. 
114. 

79.20. US—U.S. v. Bentvena, C.A.N.Y., 319 F.2d 
916, cert den. 84 S.Ct. 345, four cases, 346, 375 
U.S. 940, 11 L.Ed.2d 271, and 84 S.Q. 353, 354 
355, 360, 375 U.S. 940, 11 L.Ed.2d 272, reh. den. 
84 S.Ct. 515, 375 U.S. 989, 11 L.Ed.2d 476, reh. 
den. 84 S.Q. 1162, 377 U.S. 913, 12 L.Ed.2d 183. 
And 90 S.Ct. 894, 397 U.S. 928, 25 L.Ed.2d 108. 
U.S. v. Finazzo, D.C.Mich, 407 F.Supp. 1127. 
Ariz.—State v. Speerschneider, 543 P.2d 461, 25 Ariz. 
App. 340. 

Minn.—State v. Thompson, 139 N.W.2d 490, 273 Minn. 
1, cert den. 87 S.Ct. 39, 385 U.S. 817, 17 LEd.2d 
56. 

80. U.S.—U.S. v. Fiorito, C.A.IU., 499 F.2d 106— 
U.S. v. Miley, C.A.N.Y., 513 F.2d 1191, cert. den. 
96 S.Ct. 74, 75, two cases, 423 U.S. 842, 46 
L.Ed.2d 62. 

U.S. v. Licata, D.GPa, 370 F.Supp. 96, affd., 

C. A., 500 F.2d 1399, 1401, cert den. 95 S.Q. 623, 
419 US. 1048, 42 L.Ed2d 643-U.S. v. Wolk, 

D. GPa., 398 F.Supp. 405. 

Ind.—Wallace v. State, 426 N.E.2d 34. 

Nev.—Fish v. State, 549 P.2d 338, 92 Nev. 272. 

Old.—Frye v. State, 606 P.2d 599. 

Pa.—Com. v. Plusquellic, 449 A2d 47, 303 Pa-Super. 1. 

81. Showing likelihood of illicit association 
sufficient 

UR—U.S. V. Sanders, CA.Iowa, 463 F.2d 1086—U.S. 
v. Lawson, GA.Ga, 523 F.2d 804, reh. den. 525 
F.2d 1407, 

83. U.S.—U.S. V. Scholle, C.A.Minn., 553 F.2d 1109, 
cert. den. 98 S.Q. 432, 434 U.S. 940, 54 L.Ed.2d 
300. 

84. U.S.—U.S. v. Licata, D.GPa., 370 F.Supp. 96, 
affd., C.A., 500 F.2d 1399, 1401. 

85.5. U.S.—U.S. v. Elliott, GA.Ga., 437 F.2d 1253. 
Cal.—People v. MacEwing, 30 Cal.Rptr. 476, 216 
GA.2d 33—People v. Earnest, 126 Cal.Rptr. 107, 
53 GA3d 734. 

Colo.—People v. Anaya, App., 545 P.2d 1053. 

Minn.—State v. Guy, 105 N.W.2d 892, 259 Minn. 67. 
N.Y.—People v. Salko, 391 N.E2d 976, 47 N.Y.2d 230, 
417 N.Y.S.2d 894, rearg. den. 394 N.R2d 308, 47 
N.Y.2d 1012, 420 N.Y.S.2d 1025. 

Fair preponderance of the evidence 

U.S.—U.S. V. Pordum, C.A.N.Y., 451 F.2d 1015, cert, 
den. 92 S.Q. 1249, 405 U.S. 998, 31 L.Ed2d 467, 
cert den. 92 S.Q. 1269, 405 U.S. 998, 31 L.Ed.2d 
467—U.S. v. Cafaro, C.A.N.Y.,.455 F.2d 323, cert, 
den. 92 S.Ct. 1769, 406 U.S. 918, 32 L.Ed.2d 
117—U.S. v. Wiley, C.A.N.Y., 519 F.2d 1348, cert, 
den. 96 S.Q. 793, 423 U.S. 1058, 46 LEd.2d 648. 
La.—State v. Bell, 346 So.2d 1090. 

Pa.—Com. v. Kelly, 396 A.2d 438, 245 PaSuper. 351, 
affd. 399 A.2d 1061, 484 Pa. 527, app. dism. 100 
S.Q. 417, 444 U.S. 947, 62 L.Ed.2d 317. 

Substantial evidence 

U.S.—U.S. V. Miranda-Uriarte, GACaL, 649 F.2d 
1345, 

D.G—U.S. v. Gantt, C.A, 617 F.2d 831, 199 U.SApp. 
D.C. 249. 
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86. U.S.—Hansen v. U.S., CAWash., 326 F.2d 152— 
U.S. v. Smith, GAAla., 550 F.2d 277, cert den. 
98 S.Q. 138, 434 U.S. 841, 54 L.Ed.2d 105. 

Cal.—People v. Brown, 77 CaLRptr. 650, 272 CA2d 
623. 

Iowa—State v. Blyth, 226 N.W.2d 250. 

Kan.—State v, Marshall and Brown-Sidorowicz, PA., 
577 P.2d 803, 2 Kan.App.2d 182. 

La.—State v. Blanton, 312 So.2d 329. 

87. Fla.—Adirim v. State, App., 350 So.2d 1082. 

88. U.S.—Walker v. U.S, GACaL, 298 F.2d 217— 
U.S. v. Sapperstein, GA.Md., 312 F.2d 694—U.S. 
v. Berger, C.A.N.Y., 433 F.2d 680, cert den. 91 
S.Ct 970, 979, 401 U.S. 962, 28 L.Ed.2d 246, reh. 
den. 91 S.Ct 1367, 402 U.S. 925, 38 LEd.2d 665. 

Mass.—Own. v. Kieraan, 201 N.R2d 504, 348 Mass. 
29, cert. den. 85 S.Q. 901, 380 U.S. 913, 13 
LEd.2d 800. 

Or.—GJ.S. quoted in State v. Goodin, App., 492 P.2d 
287, 293. 

89. U.S.—U.S. v. Ziperstein, GAUL, 601 F.2d 281, 
cert den. 100 S.Ct 701, 444 U.S. 1031, 62 L.Ed.2d 
667. 

Conn.—State v. Anonymous (1975-1), 330 A,2d 830, 31 
Conn.Sup. 353. 

Iowa—State v. Blyth, 226 N.W.2d 250. 

Or—GJ.S. quoted In State v. Goodin, App., 492 P.2d 
287, 293. 

89.5. Mich.—People v. Adams, 210 N.W.2d 888, 48 
MichApp. 595. 

91. U.S.—U.S. v. Payscur, GACal., 501 F.2d 966. 

92. U.S.—U.S. v. John, C.A.Mo., 508 F.2d 1134, stay 
den. 95 S.Ct 1115, 420 U.S. 917, 43 L.Ed.2d 391, 
cert. den. 95 S.Ct 1948, two cases, 421 U.S. 962, 
44 L.Ed.2d 448, two cases, reh. den. 95 S.Ct 1948, 
421 U.S. 962. 44 LEd.2d 448. 

Mo.—State v. Ward, 457 S.W.2d 701. 

Aranda decision, roles for conduct of trial 

Cal.—People v, Gant, 60 CaLRptr. 154, 252 GA2d 

101 . 
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95. U.S.—U.S. v. Cravero, CA.Fla, 545 F.2d 406, 
cert. den. 97 S.Ct 1123,429 U.S. 1100, 51 L.Ed.2d 
549, and 97 S.Ct. 1679, two cases, 430 U.S. 983, 52 
L.Ed.2d 377, reh. den. 97 S.Q. 2689, 431 U.S. 
960, 53 L.Ed.2d 279, and 97 S.CL 2990, 433 UR 
915, 53 L.Ed.2d 1102. 

Kqn.—State v. Marshall and Brown-Sidorowicz, PA., 
577 P.2d 803, 2 Kan.App.2d 182. 

N.Y.—People v. Pontani, 306 N.Y.S.2d 240, 33 AD.2d 

688 . 

Tex.—Parnell v. State, 339 S.W.2d 49, 170 Tex.Cr.R. 
30, cert. den. 81 S.Ct 66, 364 U.S. 828, 5 L.Ed.2d 
55. 

97.10. Pa—Com. v. Evans, 154 A2d 57, 190 Pa.Su- 
per. 179, affd. 160 A2d 407, 399 Pa 387, cert 
den. 81 S.Q. 233, 364 U.S. 899, 5 LEd.2d 194, 
reh. den. 81 S.Ct 377, 364 U.S. 939, 5 LEd.2d 
371. 
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98. U.S.—U.S. v. Price, CAWash., 577 F.2d 1356, 
cert. den. 99 S.Q. 835, 439 U.S. 1068, 59 L.E<L2d 
33. 

2. UR—U.S. v. Williamson, GAMisa, 450 FJd 585, 
cert. den. 92 S.Ct 1297,405 U.S. 1026, 31 L.Ed.2d 
486, reh, den. 92 S.Q. 1784, 406 U.S. 939, 32 
L.Ed.2d 140. 

4. Tenn.—Carr v. State, Cr., 455 S,W.2d 619, 2 Tenn. 
CrApp. 568. 
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§ 763. Time of Act or Declaration in 
General 

5. U.S—U.S. v. Diez, C.A.Fla., 515 F.2d 892, reh. 

den. 521 F,2d 815, cert. den. 96 S.Ct. 780, 423 
U.S. 1052, 46 LEd.2d 641—U.S. v. Smith, C.A. 
Iowa, 520 F.2d 1245, app. after remand 533 F.2d 
1077. 

Cola—People v. Torres, App., 536 P.2d 868, cert. den. 

96 S.Ct 279, 423 U.S. 929, 46 L.Ed.2d 258. 

Ga—Looney v. State, 242 S.E.2d 86, 240 Ga. 691. 
Iowa—GJ.S. cited la State v. Tebo, 127 N.W.2d 646, 
648, 256 Iowa 449. 

Kan.—State v. Jolly, 410 P.2d 267, 196 Kan. 56. 
Minn.—Village of New Hope v. Duplessie, 231 N.W.2d 
548, 304 Minn. 417, 87 A.L.R.3d 698. 

Old.—Bias v. State, Cr., 561 P.2d 523, cert. den. 98 
S.Ct 432, 434 U.S. 940, 54 L.Ed.2d 300. 

6. U.S—U.S. v. Diez, C.AJTa., 515 F.2d 892, reh. 

den. 521 F.2d 815, cert. den. 96 S.Ct. 780, 423 
U.S. 1052, 46 LEd.2d 641. 

Ariz.—State v. Speeischneider, 543 P.2d 461, 25 Ariz. 
App. 340. 

Ga.—Evans v. State, 150 S.E.2d 240, 222 Ga. 392, cert. 

den. 87 S.Ct 336, 385 U.S. 953, 17 LEd.2d 231. 
Ill.—People v. Ambrose, 329 N.R2d 11, 28 Hl.App.3d 
627. 

Mich.—People v. Shepherd, 234 N.W.2d 502, 63 Mich. 
App. 316. 

N.G—State v. Goldberg, 134 S.R2d 334, 261 N.C. 181, 
cert. den. 84 S.Ct. 1884, 377 U.S. 978, 12 L.Ed.2d 
747. 

Or.—State v. Cullop, 526 P.2d 1048, 19 Or.App. 129. 
Tex.—Delgado v. State, Cr., 544 S.W.2d 929. 
Declaration made at time offense committed 
Ga.—Smith v. State, 327 S.R2d 781, 173 Ga.App. 652. 
Pendency as period of existence in fact not 
restricted to period charged in indictment 
U.S.—U.S. v. Barrow, D.GPa., 229 F.Supp. 722, affd. 
in part and revd. on oth. grds. in part, C.A., 363 
F.2d 62, 385 U.S. 1001, 17 LEd.2d 541. 
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7.10. CaL—People v. Morales, 69 Cal.Rptr. 402, 263 
GA2d 368, cert den. 89 S.Ct. 907, 393 U.S. 1104, 
21 L.Ed.2d 798. 

Mo.—Garton v. State, 454 S.W.2d 522. 

g 764. Prior to Conspiracy 
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8. U^.—U.S. v. Vaught C.A.S.G, 485 F.2d 320. 
Fla.—Thomas v. State, App., 349 So.2d 743. 

HI.—People v. Meagher, 388 N.R2d 801, 26 IlLDec. 
800, 70 DLApp.3d 597. 

R.L—State v. LaPlume, 375 A.2d 938, 118 R.I. 670. 

9. U.S—Mares v. U.S., GA.C 0 I 0 ., 383 F.2d 805,' app, 

after remand 409 F.2d 1083, cert den. 89 S.Ct. 
1314 394 U.S. 963, 22 LEd.2d 564. 

10. U.S—U.S. v. Cioffi, GA.N.Y., 493 F.2d 1111. 

U.S. V. Austrew, D.C.Md., 202 F.Supp. 816, 
affd., GA. 317 F.2d 926. 

CaL—People v. Picl, 171 CaLRptr. 106, 114 C.A.3d 
824. 

Md—Irvin v. State, 328 A.2d 329, 23 Md.App. 457, 
affd., 344 A 2d 418, 276 Md. 168. 

N.C.—State v. Tilley, 232 S.E2d 433, 292 N.G 132. 
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11. U.S—U.S. v. Ledesma, GA.CaL, 499 F.2d 36, 
cert den. 95 S.Ct 501, 419 U.S. 1024, 42 LEd.2d 
298. 

Colo.—People v. Beck, 593 P.2d 371, 42 ColoApp. 69. 

g 765. Prior to Connection of De¬ 
fendant With Conspiracy 

12. US.—U.S. V. Hickey, GA.I11., 360 F.2d 127, cert 
den. 87 S.Ct. 284, 385 U.S. 928, 17 L.Ed.2d 
210—Jordan v. U.S., C.A.Cal., 428 F.2d 7, cert. 


den. 91 S.Ct. 252, 400 U.S. 946, 27 L.Ed.2d 
252—U.S. v. Sarno, C.A.Mass., 456 F.2d 875—' 
U.S. v. Sepulveda, C.A.Tex., 710 F.2d 188. 

Ala.—Bland v. State, 166 So.2d 728, 42 Ala.App. 392, 
cert. den. 166 So 2d 735, 277 Ala 4. 

Cal.—People v. Perez, 148 Cal.Rptr. 90, 83 C.A3d 718. 
Iowa—GJ^S. quoted in, State v. Baker, Iowa, 293 
N.W.2d 568, 575. 

Mass.—Com. v. Lamattina, 310 NR2d 136, 2 Mass. 
App. 203. 

Tex.—Drakes v. State, Cr., 505 S.W.2d 892. 
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12.5. To prove constructive possession 
Ga.—Chesser v. State, 234 S.R2d 121, 141 Ga.App. 
657. 

§ 766. Prior to Connection of Actor 
or Declarant with Conspir¬ 
acy 

14. U.S.—Beckwith v. U.S., C.A.C 0 I 0 ., 367 F.2d 458 
—U.S. v. Phillips, C.A.Fla., 664 F,2d 971, cert, 
den. 102 S.Ct 2965, two cases, 457 U.S. 1136, 73 
L.Ed.2d 1354, and 103 S.Ct 208, 459 U.S. 906, 74 
L.Ed.2d 166. 

§ 767. After Termination of Con¬ 
spiracy 

14.50. U.S.—Anderson v. U.S., W.Va., 94 S.Ct. 2253, 
417 U.S. 211, 41 LEd.2d 20. 

Cal.—People v. Stuart, 77 Cal.Rptr. 531, 272 C.A.2d 
653. 

Ga.—Welch v. State, 229 S.K2d 390, 237 Ga. 665. 
Mass.—Com. v. Dussault, 311 N.R2d 662, 2 Mass.App. 
321. 

Nev.—Johnstone v. State. 566 P.2d 1130, 93 Nev. 427. 

15. Ga.—Mooney v. State, 254 S.R2d 337, 243 Ga. 
373, cert. den. 100 S.Ct. 179, 444 U.S. 886, 62 
L.Ed.2d 116, reh. den. 100 S.Ct. 472, 444 U.S. 
975, 62 L.Ed.2d 391. 

Or.—State v. Cole, 448 PJd 523, 252 Or. 146. 
Admissible on issue of conspiracy 
U.S.—U.S. v. Wentz, C.A.Cal., 456 F.2d 634. 

16. U.S.—'Walker v. U.S., GA.CaL, 298 F.2d 217— 
Woodring v. U.S., GAOkL, 367 F.2d 968-U.S. 
v. Pacelli, C.AN.Y., 491 F.2d 1108, cert. den. 95 
S.Ct. 43, 419 U.S. 826, 42 LEd.2d 49, app. after 
remand 521 F.2d 135, cert. den. 96 S.Ct. 1106,424 
U.S. 911, 47 L.Ed.2d 314. 

U.S. v. Beatty, D.GMd., 282 F.Supp. 202. 
Ala.—Douglas v. State, 163 So.2d 477,42 AkuApp. 314, 
cert. den. 163 So.2d 496, 276 Ala. 703, revd. on 
oth. grds. 85 S.Ct 1074, 380 U.S. 415, 13 LEd.2d 
934. 

Cal—People v. Jackson, 17 CaLRptr. 113, 197 C.A.2d 
165. 

Ga—Porter v. State, 239 S.R2d 694, 143 Ga.App. 640. 
m—People v. Meagher, 388 N.R2d 801, 26 IU.Dec. 
800, 70 Dl.App.3d 597. 

Mass.—Com. v. Dahlstrom, 185 N.R2d 759, 345 Mass. 
130. 

Mo.—State v. Browner, App., 587 S.W.2d 948, 16 
A.L.R.4th 795. 

N.Y.—People v. Baker, 257 N.R2d 630,26 N.Y.2d 169, 
309 N.Y.S.2d 174. 

N.G—State v. Conrad, 168 S.R2d 39, 275 N.G 342. 
Or.—State v. Cole, 448 P.2d 523. 

Pa—Com. v. Kendig, 257 A.2d 354, 215 Pa.Super. 139. 
Tex—Delgado v. State, Cr., 544 S.W.2d 929. 

Since the publication of the bound volume the case of 
State v. Price and Bruce, 174 S.E 518, 114 W.Va. 736, 
and the case of State v, Bennett, 203 S.E2d 699, have 
been overruled the court holding that one accomplice 
may testify against another accomplice about events 
surrounding crime with which defendant is charged, 
about defendant's part in that crime, about events lead¬ 
ing up to formation of conspiracy, and about the part 
testifying accomplice played in conspiracy, including 
any incidental admissions, so long as defendant has an 
opportunity to cross examine testifying accomplice and 
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said accomplice is called by state for purpose of giving 
detailed testimony not for the purpose alone of demon¬ 
strating that accomplice either confessed or pled guilty 
to participating in crime with which defendant is 
charged. 

W.Va.—State v. Adkins, 253 S.E.2d 146. 
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16.5. U.S—Trussell v. U.S., C.A.Ky., 278 F.2d 478. 
N.J.—State v. Sinclair, 269 A.2d 161, 57 NJ. 56. 
N.G—State v. Tilley, 232 S.R2d 433, 292 N.G 132. 
16.10. U.S —U.S. v. Fischetti, GA.FIa., 450 F.2d 34, 

cert. den. 92 S.Ct. 1290,405 U.S. 1016, 31 LEd.2d 
478—U.S. v. Register, C.A.Ga., 496 F.2d 1072, 
cert. den. 95 S.Ct. 802, two cases, 419 U.S. 1120, 

42 L.Ed.2d 819. 

U.S. v. Gisehaltz, D.C.N.Y., 278 F.Supp. 434. 
Ala—White v. State, Cr., 262 So.2d 313, 48 Ala.App. 
111 . 

Godwin v. State, 184 So.2d 368, 43 AkuApp. 
165, revd. on oth. grds, 184 So.2d 374, 279 Ala. 
286—Price v. State, 190 So.2d 724, 43 Ala.App. 
357, cert. den. 190 So.2d 725, 280 Ala. 717. 
Alaska—Eubanks v. State, 516 P.2d 726. 

Ga—Bryant v. State, 207 S.R2d 671, 132 GaJ^pp. 186. 
Ill—People v. Strubberg, 378 N.R2d 191, 18 ULDec. . 
727, 61 Ill.App. 3d 521. 

Ind—Smith v. State, 307 N.R2d 875, 159 Ind.App. 
438. 

Mich—People v. Scotts, 263 N.W.2d 272, 80 Mich. 
App. 1. 

Neb.—State v. Watson, 157 N.W.2d 156, 182 Neb. 692. 
N.Y—People v. DeRuggiero, 403 N.YS.2d 1005, 94 
Misc.2d 20. 

Ohio—State v. Liberatore, 433 N.R2d 561, 69 Ohio 
St.2d 583, 23 0.0.3d 489. 

Or—State v. Gardner, 358 P.2d 557, 225 Or. 376. 
Pa.—Com. v. Holloway, 240 A.2d 532 429 Pa. 344. 
Tex.—Chapman v. State, Cr. t 470 S.W.2d 656. 

Va—Berger v. Com., 228 S.R2d 559, 217 Va. 332. 
Wis—Bergeron v. State, 271 N.W.2d 386, 85 Wis.2d 
595. 

16,15. U.S.—U.S. v. Kompinski, GA.N.Y., 373 F.2d 
429—U.S. v. Smith, GA.Iowa, 520 F.2d 1245, 
app. after remand 533 F.2d 1077. 

U.S. v. Gisehaltz, D.C.N.Y., 278 F.Supp. 434. 
Ala.—Eaton v. State, 197 So.2d 761, 280 Ala. 659. 
D.G—Hamilton v. U.S., GA., 433 F.2d 526, 139 U.S. 
App.D.C. 368, cert. den. 91 S.Ct. 1612, 405 U.S. 
944, 29 L.Ed.2d 112. 

Hawaii—State v. Wakinekona, 499 P.2d 678, 53 Haw. 
574. 

Ind—Patton v. State, 175 N.R2d 11, 241 Ind. 645. 
Iowa—State v. Theodore, 150 N.W.2d 612, 260 Iowa 
1038. 

Ky.—Senibaldi v. Com., 338 S.W.2d 915. 

Mass.—Com. v. Scott, 245 N.R2d 415, 355 Mass. 471. 
N.C.—State v. Gallimore, 158 S.R2d 505, 272 N.G 
528. 

R.I.—State v. Patriarca, 308 A.2d 300, 112 EL 14. 
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16.25. U.S.—U.S. v. Payseur, C.ACal, 501 F.2d 966. 
Ga—Pinion v. State, 165 S.E2d 708, 225 Ga. 36. 
Mo.—State v. Mangiaracina, 350 S.W.2d 796. 

State v. Lee, App., 522 S.W.2d 63. 

N.G—State v. Tffley, 232 S.R2d 433, 292 N.C. 132. 
Pa—Com. v. Massey, 272 A.2d 369, 218 Pa.Super. 68. 

17. U.S—Woodring v. U.S., GA.Okl., 367 F.2d 968. 
Evidence held admissible 
(1) U.S.—U.S. v. Geaney, C.A.N.Y., 417 F.2d 1116, 
cert den. 90 S.Ct. 1276, 397 U.S. 1028, 25 L.Ed.2d 539. 

Conspiracy terminated 

CaL—People v. Leach, 124 CaLRptr. 752, 541 P.2d 296, 

15 C.3d 419, cert. den. 96 S.Ct. 1137,424 U.S. 926, 
47 LEd.2d 335. 

17.5. U.S—U.S. v. Blackshire, C.A.Md., 538 F.2d 
569, cert den. 97 S.Ct 113, 429 U.S. 840, 50 
LEd.2d 108. 
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Cal.—People v. Lawrence, App., 102 Cal.Rptr. 16, 25 
CA.3d 498. 

Mo.—State v. Finley, App., 588 S.W.2d 229. 

17.10. Ga.—Chatterton v. State, 144 S.E2d 726, 221 
Ga. 424, cert. den. 86 S.Ct. 1964, 384 U.S. 1015, 
16 L.Ed.2d 1036, reh. den. 87 S.Ct 23, 385 U.S. 
892, 17 LEd.2d 126. 

18. U.S.-U.S. v. Hernandez, C.ATex., 441 F.2d 157, 
cert. den. 92 S.Ct. 150, 404 U.S. 847, 30 L.Ed.2d 
84. 

Ga.—Munsford v. State, 218 S.E.2d 792, 235 Ga. 38. 
Minn.—State v. Van Alstine, 232 N.W.2d 899, 305 
Minn. 276. 
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22. U.S.-U.S. v. Chamley, C.A.I11., 376 F.2d 57, 
cert. den. 88 S.Ct. 221, 389 U.S. 898, 19 L.Ed.2d 
220—U.S. v. DeBerry, C.A.N.Y., 487 F.2d 448. 

Coconspirator’s in-court testimony not within 
rule of exclusion 

N.M.—State v. Robinson, App., 498 P.2d 694, 84 N.M. 

2 . 

24. U.S.-U.S.V. Coppola, GA.Kan., 479 F.2d 1153, 
app. after remand 526 F.2d 764. 

Ala.—Edwards v. State, 185 So.2d 393, 279 Ala. 371. 
Guntharp v. State, Or., 308 $o.2d 722, 54 Ala. 
App. 363, writ quashed 308 So.2d 728, 293 Ala. 
756. 

Colo.—Villafranca v. People, 573 P.2d 540, 194 Colo. 
472. 

Ill.—People v. White, 190 N.R2d 817, 28 H1.2d 23. 
Ky.—Napier v. Com., 515 S.W.2d 615. 

N.C—State v. Goldberg, 134 S.K2d 334, 261 N.C. 181, 
cert. den. 84 S.Q. 1884, 377 U.S. 978, 12 L.Ed.2d 
747. 

Or.—State v. Davis, 528 P.2d 117, 19 Or.App. 446. 
Tex.—Delgado v. State, Cr, 544 S.W.2d 929. 

Va.—Berger v. Com., 228 S.W.2d 559, 217 Va. 332. 
Wis.—Cranmore v. State, App., 271 N.W.2d 402, 85 
Wis.2d 722. 
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26. U.S.—Atkins v. U.S., CA.Wash., 307 F.2d 937. 
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27. U.S.—Wong Sun v. U.S., Cal., 83 S.CL 407, 371 
U.S. 471, 9 LEd.2d 441. 

Ala.—Edwards v. State, 185 So.2d 393, 279 Ala. 371 
Edwards v. State, 344 So.2d 807, certiorari de¬ 
nied Ex parte State ex rel. Atty. Gen., Cr., 344 
So.2d 811 

Cal.—People v. La Peluso, App., 49 CaLRptr. 85, cert, 
den. 87 S.Ct. 64, 385 U.S. 829, 17 L.Ed.2d 65- 
People v. Morales, 69 CaLRptr. 402, 263 C.A2d 
368, cert. den. 89 8.0. 907, 393 U.S. 1104, 21 
LEdld 798. 

Ga.—Mill v. State, 209 S.R2d 153, 232 Ga. 800. 
Iowa—CJJS. cited in State v. Tebo, 127 N.W.2d 646, 
648, 256 Iowa 449. 

Mkh.—People v. Gisondi, 156 N.W.2d 601, 9 Mich. 
App. 289. 

Minn.—Village of New Hope v. Duplessie, 231 N.W.2d 
548, 304 Minn. 417, 87 AL.R.3d 698. 

Neb.—State v.' Watson, 157 N.W.2d 156,182 Neb. 692. 
N.M.—State v. Cariton, App., 473 PJd 367, 81 N.M. 
753, app. after remand 495 P.2d 1091, 83 N.M. 
644> cert. den. 495 P.2d 1098, 83 N.M. 631. 

A conspiracy ends, etc. 

U.S.—U.S. V. Consolidated Laundries Corp., C.A.N.Y., 
291 F.2d 563. 

273. U.S.—U.S. v. Annocida, GAPa., 515 F.2d 29, 
cert den. 96 S.Ct. 111, two cases, 423 U.S. 858, 46 
LEd.2d 84. 

Howell v. U.S., D.C.I11., 300 F.Supp. 1017, affd., 
GA., 442 F.2d 265. 

27.15. U.S.-U.S. v. Wentz, GACaL, 456 F.2d 634 
* -U.S. v. Thompson, GAPa., 476 F.2d 1196, cert, 
den. 94 $.Ct. 214,414 U.S. 918, 38 LEd.2d 154. 
CaL—People v. Buckman, 8 Cal-Rptr. 765, 186 GA.2d 
38. 


29. U.S.-U.S. v. Bennett, C.A.N.Y., 409 F.2d 888, 
reh, den 415 F.2d 1113, cert, den 90 S.Ct. 113, 
117, 396 U.S. 852, 24 LEd.2d 101, reh. den. 90 
S.Ct. 376, 396 U.S. 949, 24 L.Ed.2d 256, cert. den. 
91 S.Ct. 1670, 402 U.S. 984, 29 L.Ed.2d 149. 

Ky.—Franklin v. Com., 477 S.W.2d 788. 

Mo.—State v. Anderson, 384 S.W.2d 591. 

Pa.—Com v. Ellsworth, 218 A.2d 249, 421 Pa. 169. 

page 1151 

30. U.S.—U.S. v. Gleeson, GAKan., 411 F.2d 1091. 

Ga.—CJ3. cited in Moton v. State, 169 S.K2d 320, 

321, 225 Ga. 401 

Ky.—Walker v. Com., 426 S.W.2d 467. 

Mo.—GJ.S. dted in State v. Reynolds, App., 560 
S.W.2d 313, 317. 

32. Ark.—Glover v. State, 455 S.W.2d 670, 248 Ark. 
1260. 
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36. Mich.—GJA quoted in People v. Jackson, 335 
N.W.2d 673, 675, 125 Mich.App. 251. 

N.J.—State v. Wilson, 269 A.2d 153, 57 NJ. 39. 

Wis.—CJ.S. dted in State v. Winston, 355 N.W.2d 553, 
556, 120 WisJd 500. 

37. Mich.—CJ.S. quoted In People v. Jackson, 335 
N.W.2d 673, 675, 125 Mich.App. 251. 

Mo.—State v. Neal, 416 S.W.2d 120. 

§ 768. -Presence or Absence of 

Defendant 

46. U.S.—O’Neal v. U.S., C.ACaL, 310 F.2d 175— 
U.S. v. Schroeder, C.AMinn., 433 F.2d 846, cert, 
den. 91 S.Ct 590, 400 U.S. 1024, 27 L.Ed.2d 636, 
and 91 S.Ct. 951, 401 U.S. 943, 28 L.Ed.2d 224. 

Ala.—Eaton v. State, 197 So.2d 761, 280 Ala. 659. 

White v. State, Cr., 262 So.2d 313, 48 AlaApp. 

111 . 

Godwin v. State, 184 So.2d 368, 43 AlaApp. 
165, revd. on oth. grds. 184 So.2d 374, 279 Ala. 
286. 

Colo.—People v. Peery, 503 P-2d 350, 180 Colo. 161. 

Ga—Moore v. State, 240 S.E2d 68, 240 Ga 210. 

Kan.—State v. Roberts,. 274 P.2d 164, 223 Kan. 49. 

La—State v. Shepherd, 332 So.2d 228. 

Me.—State v. ElweU, 380 A.2d 1016. 

Mo.—State v. McCollum, 377 S.W.2d 379. 

Or.—State v. Chase, 515 P.2d 1337, 15 Or.App. 369. 

R.I.—State v. Lemer, 308 A.2d 324, 112 EL 62. 

Tenn.—State v. Cole, Cr.App., 635 S.W.2d 122. 
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52. U.S.—Campbell v. U.S., C.AMass., 269 F.2d 688, 
vac. on oth. grds. 81 S.Ct. 421, 365 U.S. 85, 5 
LEd.2d 428, on remand, C.A., 296 F.2d 527, on 
remand, D.G, 199 F.Supp. 905, op. supp„ C.A., 
303 F.2d 747, affd. 303 F.2d 747, on remand, 
D.C., 206 F.Supp. 213, vac. 83 S.Ct. 1356, 373 
U.S. 487, 10 L.Ed.2d 501. 

Ky.—Senibaldi v. Com., 338 S.W.2d 915, 918. 

56, HL—People v. Frenchwood, 190 N.K2d 767, 28 
IlL2d 139. 

57.5, Ala.—Guntharp v. State, Cr., 308 So.2d 722, 54 
AlaApp. 363, writ quashed 308 So.2d 728, 293 
Ala 756. 

Old.—Davidson v. State, Cr., 521 P.2d 1379. 1 
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56. U.S.—Gay v. U.S., C.A.Utah, 322 F.2d 208. 

Cal,—Callan v. Superior Court In and For San Mateo 
County, 22 Cal.Rptr. 508, 204 GA2d 652—People 
v. Houston, 89 Cal.Rptr. 351, 10 CA.3d 894. 

Colo.—People v. Peery, 503 P.2d 350, 180 Colo. 161. 

Ga—Green v. State, 155 S.E2d 655, 115 GaApp, 685. 

Ky.—Benge v. Com., 346 S.W.2d 311. 

Miss.—Bynum v. State, 137 So,2d 515, 242 Miss. 862. 

Mo.—State v. Browner, App., 587 S.WJd 948, 16 
A.LR.4th 795. 
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N.C.—State v. Branch, 220 S.E.2d 495, 288 N.C. 517, 
cert den. 97 S.Ct. 2971, 433 U.S 907, 53 L.Ed.2d 
1091. 

Ohio-State v. Jones, 258 N.E2d 258, 22 Ohio App.2d 
67. 

Pa—Com. v. Ellsworth, 187 A.2d 640, 409 Pa. 505. 
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59. Kan.—State v. Trotter, 453 P.2d 93, 203 Kan. 31. 

Pa-Com. v. Rddenbaugh, 422 A.2d 1126, 282 PaSu- 

per. 300. 

Rebuttal witness 

Ga.—Noble v. State, 209 S.E.2d 3a 132 GaApp. 755. 

60. Iowa-State v. Hobbs, 107 N.W.2d 242, 252 Iowa 
439. 

Tex.—Catching v. State, Cr., 364 S.W.2d 691. 

§ 769. -Confessions or Admis¬ 

sions 

62.50. U.S.—Bruton v. U.S., Mo., 88 S.Ct 162a 391 
U.S. 123, 20 L.Ed.2d 476. App. after re man d, 
GA., 416 F.2d 310, cert den. 90 S.Ct. 1248, 397 
U.S. 1014, 25 L.Ed.2d 428. 

U.S. v. Harrell, C.A.Ala, 436 F.2d 606, app. 
after remand 458 F.2d 655, cert, den, 93 S.Ct. 49, 
409 U.S. 846, 34 L.Ed.2d 86-U.S. v. Fleming, 
C.A.111., 504 F.2d 1045. 

U.S. ex rel. Ordog v. Yeager, D.C.N.J., 299 
F.Supp. 321. 

Ariz.—State v. Thompson, 458 P.2d 395, 10 Ariz.App. 
301. 

Cal.—In re Sears, 78 Cal.Rptr. 180, 455 P.2d 116, 71 
C.2d 379—People v. Floyd, 83 CaLRptr. 608, 464 
P.2d 64, 1 C.3d 694, cert. den. 92 S.Ct. 2418, two 
cases, 406 U.S. 972, 32 L.Ed.2d 672. 

People v. Stewart, 45 CaLRptr. 712, 236 C.A.2d 
27—People v. Curry, 71 Cal.Rptr. 573, 265 C.A.2d 
785. 

D.C.—Greenwell v. U.S., C.A., 336 F.2d 962, 119 
U.SApp.D.C. 43—Jones v. U.S., GA., 342 F.2d 
863, 119 U.S.App.D.C. 284. 

Fla.—Trimble v. State, App., 143 So.2d 331—Seely v. 
State, App., 191 So.2d 78. 

Ga—Hill v. State, 209 S.E2d 153, 232 Ga 800—Po¬ 
ston v. State, 213 S.E2d 686, 233 Ga 838. 

Akins v. State, 328 S.E2d 413, 173 GaApp. 797. 

HI.—People v. Van Hyning, 219 N.K2d 268, 72 Ill. 
App.2d 168—People v. Jones, 219 N.E2d 395, 74 
Ill.App.2d 172—People v. Culver, 238 N.E2d 161, 
96 IU.App.2d 314—People v. Hammond, 253 
N.E2d 29, 115 IU.App.2d 347. 

Ind.—Moore v. State, 376 N.E2d 1129, 268 Ind. 519. 

Kan.—State v. Greer, 447 P.2d 837, 202 Kan. 212. 

Ky.—Peek v. Com., 415 S.W.2d 854. 

Mass.—Com. v. Carita, 249 N.E.2d 356 Mass. 132. 

Mich.—People v. Macklin, 208 N.W.2d 62, 46 Mich. 
App. 297. 

Miss.—Blade v. State, 126 So.2d 278, 240 Miss. 183— 
Pieper v. State, 134 So.2d 157, 242 Miss. 49. 

Mo.—GJJS. cited in State v. Cross, 357 S.W.2d 125, 
128—GJ.S. quoted in State v. Jaeger, 394 S.W.2d 
347, 351. 

NJ.—State v. Blanchard, 207 A.2d 681, 44 N.J. 195. 

State v. Travers, 174 A2d 747, 70 NJ.Super. 
32-State v. Anderson, 285 A2d 234, 117 N.J.Su- 
per. 507, mod. on oth. grds. 290 A2d 447, 60 NJ. 
437. 

N.Y.—People v. Vitagliano, 258 N.Y.S.2d 839, 15 
N.Y.2d 360, 206 N.E2d 864. 

People v. Casaisa, 309 N.Y.S.2d 727, 34 AD.2d 
579. 

People v. Smith, 283 N.Y.S.2d 594, 54 Misc.2d 
902. 

N.C.—State v. McNeil, 139 S.E2d 667,263 N.G 260- 
State v. Jackson, 155 S.E2d 236, 270 N.G 773- 
State v. Fox, 163 S.E2d 492, 274 N.G 277, app. 
after remand 175 S.E2d 561, 377 N.C. 1—State v. 
Parrish, 165 S.R2d 230, 275 N.G 69. 

Pa.—Com. v. Vento, 189 A.2d 161, 410 Pa. 350-Com. 
v. McDowell, 333 A.2d 872, 460 Pa. 474. 

Com. v. Elliott,' 39 D. & C.2d 251. 



§769 CRIMINAL LAW 

Page 1156 

S.G—State v. Britt, 117 S.E.2d 379, 237 U.S. 293, cert. 

den. 81 S.Ct. 1040, 363 U.S. 886, 6 L.Ed.2d 197. 
Tenn.—Clancy v. State, 521 $.W.2d 780. 

Tex.—Carey v. State, Cr., 455 S.WJd 217—Heame v. 
State, Cr., 300 S.W.2d 851, app. after remand 534 
S.W.2d 703—Lewis v. State, Cr., 521 S.W.2d 609. 
Va—Phillips v. Com., 116 S.E2d 282, 202 Va 207. 
Wash.—State v. Bromley, 432 P.2d 568, 72 Wash 2d 
150, app. after remand 462 P.2d 242, 1 Wash.App. 
325. 

Extr^Jndldal confession 

(4) Role not violated by admission of nontestifying 
codefendant’s confession. 

N.Y.—People v. dose, 456 N.Y.S.2d 152, 90 A.D.2d 
562. 

(5) Other instances. 

VS .—Nelson v. O’Neil, CaL, 91 S.Q. 1723, 402 U.S. 
558, 29 L.Ed.2d 178. 

U.S. v. Young, CAMinn., 422 F.2d 302, cert, 
den. 90 S.Ct 1718, 398 U.S. 914, 26 L.Ed.2d 78. 
NJ.—State v. Young, 215 A.2d 352, 46 NJ. 152. 

Statement not implicating 

(2) Other statements. 

U.S.—Cortez v. U.S., CAAriz., 405 F.2d 875, cert, 
den. 90 S.Ct 932, 397 U.S. 926, 25 L.Ed.2d 106— 
U.S. v. Persico, CAN.Y., 425 F.2d 1375, cert. den. 
91 S.Ct. 102, two cases, 400 U.S. 869, 27 L.Ed.2d 
108—UA v. Panepinto, GA.N.J., 430 F.2d 613, 
cert den. 91 S.Ct 258, 400 U.S. 949, 27 L.Ed.2d 
256. 

Ariz.—State v. Daugherty, 470 P.2d 686, 12 ArizApp. 
366. 

Statement by defendant severed from trial 
NJ.—State v. Tapia, 273 A.2d 769, 113 NJ.Super. 322. 
Admission held error 
Old.—darit v. State, Cr., 509 P.2d 1398. 

Tenn.—Taylor v. State, Cr., 403 S.W.2d 477. 

Rale inapplicable 

N.G—State v. Lindsey, 213 S.E.2d 434, 25 N.CApp. 
343, app. dism., cert den, 215 S.E.2d 627,287 N.C. 

468. 

Tenn.—Briggs v. State, Cr., 501 S.W.2d 831. 

Unless testifying 

U.S.—U.S. V. Copen, D.GN.Y., 378 F.Supp. 99. 

Ga.—Daniels v. State, 222 S.E.2d 673, 136 Ga.App. 
854. 

Md.—In re Appeal No. 977 from Circuit Court of 
Baltimore City, 323 A2d 663, 22 MdApp. 511. 

Interlocking: confessions cannot be in¬ 
troduced at a joint trial 62 - 51 

6231. NJ.—State v. Haskell, Super., 478 A.2d 1222, 
195 NJ-Super. 235, affd. 495 A.2d 1341, 100 NJ. 

469, disapproving to exist in conflict State v. 
Lyons, 194 NJ.Super. 616, 477 A2d 459. 
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6235. U.S.—U.S. ex reL Ordog v. Yeager, D.C.N.Y., 
299 F.Supp. 321. 

Conn.—State v. Devine, 183 A.2d 612, 149 Conn. 640. 

Pka of gnflty 

(1) U.S.—U.S. V. Restaino, CAPa, 369 F.2d 544— 
U.S. v. Zane, CJLN.Y., 495 F.2d 683, cert den. 95 
S.Ct 174, 419 U.S. 895, 42 L.Ed2d 139, cert den. 95 
S.Q. 174, 419 U.S. 895, 42 L.Ed^d 139, 369 F.2d 544. 
Conn.—State v. Pikul, 187 A.2d 442, 150 Conn. 195. 
Nev.—Nall v. State, 448 P.2d 826, 85 Nev. 1. 

Utah—State v. Edwards, 368 P.2d 464, 13 Utah2d 51. 

Suicide, etc. 

(2) Other statements. 

U.S.—U.S. v. Goodman, GA.Tex., 605 F.2d 870. 
62.60. Ga.—Davis v. State, 201 S.E.2d 345, 129 Ga. 
App. 796. 

Ind.—Buchanan v. State, 332 N£.2d 213, 263 Ind. 360. 

page 1158 

63. U.S.—Menendez v. U.S., C.AJTa., 393 F.2d 312, 
cert den. 89 S.Ct 639, 393 U.S. 1029, 21 L.Ed.2d 
572. 


Ill.—People v. Tyner, 195 N.E.2d 675, 30 IU.2d 101. 
People v. Williams, 240 N.E.2d 144, 98 Ill. 
App.2d 136. 

N.Y.—People v. Robinson, 246 N.Y.S.2d 623, 13 
N.Y.2d 296, 196 N.E.2d 261. 

People v. Driscoll, 248 N.Y.S.2d 743, 20 A.D.2d 
880. 

Old.—Fugett v. State, Cr., 461 P.2d 1002. 

Tenn.—Hester v. State, 450 S.W.2d 609, 2 Tenn.Cr. 

App. 11—White v. State, Cr., 497 S.W.2d 751. 
Tex.—Ex parte Smith, Cr., 513 S.W.2d 839. 

Wash.—State v. Nelson, 396 P.2d 540, 65 Wash.2d 189. 

Extrajudicial confession 
(1) Ind.—Quarles v. State, 211 N.E.2d 167, 247 Ind. 
32. 
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63.5. m.— People v. Williams, 240 N.E.2d 144, 98 
Ill.App.2d 136. 

64. Tacit admission as involuntary 
U.S.—U.S. ex rcl. Smith v. Brierly, D.C.Pa, 267 
F.Supp. 274, affd., C.A., 384 F.2d 992. 

64.5. U.S.—U.S. v. Lester, C.A.Pa., 282 F.2d 750, 
cert. den. 81 S.Q. 385, 364 US. 937, 5 L.Ed.2d 
368—Jacobs v. Warden, Md. Penitentiary, C.A. 
Md., 367 F.2d 321-U.S. v. Clayton, CAMich., 
418 F.2d 1274, cert. den. 90 S.Ct 2262, 399 U.S. 
931, 26 L.Ed.2d 800—U.S. v. Sullivan, C.A.Or., 
435 F.2d 650, cert. den. 91 S.Ct. 1392, 402 U.S. 
912, 28 L.Ed.2d 654. 

Ga.—Cape v. State, 240 S.E.2d 736, 144 GaApp. 193. 
Iowa—State v. Graham, 291 N.W.2d 345. 

Ky.—Ferguson v. Com., 512 S.W.2d 501. 

Md.—In re Appeal No. 977 from Circuit Court of 
Baltimore City, 323 A.2d 663, 22 Md.App. 511. 
Mass.—Com. v. Kieman, 201 N.E.2d 504, 348 Mass. 
29, cert. den. 85 S.Q. 901, 380 U.S. 913, 13 
L.Ed.2d 800. 

N.Y.—People v. Boone, 239 N.R2d 885, 22 N.Y.2d 
476, 293 N.Y.S.2d 287, cert. den. 89 S.Ct. 464, 393 
U.S. 991, 21 L.Ed.2d 455—People v. Wheatxnan, 
286 N.E.2d 234, 31 N.Y.2d 12, 334 N.Y.S.2d 842, 
cert den., 93 S.Q. 460, 409 U.S. 1027, 34 L.Ed.2d 
321, reh. den., 93 S.Q. 898, 409 U.S. 1119, 34 
L.Ed.2d 703. 

N.C.—State v. Louchheim, 244 S,E.2d 195, 36 N.C 
App. 271, app. dism., 245 S.E.2d 779, 295 N.C 
263, affd. 250 S.E.2d 630, 269 N.C 314, app. dism. 
257 S.E.2d 435, 295 N.C 470, cert. den. 100 S.Ct. 
71, 444 U.S. 836, 62 L.Ed.2d 47. 

Tenn.—State v. Elliott 524 S.W.2d 473. 

Tex.—Griffin v. State, Cr., 486 S.W.2d 948. 

Past recollection recorded 
N.Y.—People v. Caprio, 268 N.Y.SJd 70, 25 A.D.2d 
145, affd. 219 N.R2d 204, 18 N.Y.2d 617, 272 
N.Y.S.2d 385. 

Strict view required 

U.S.—Haggard v. U.S., GAMo., 369 F.2d 968, cert, 
den. 87 S.Q. 1379, 386 U.S. 1023, 18 LEd.2d 461. 

Effective deletion 

U.S.—U.S. V. Gregg, CAInd., 414 F.2d 943, cert den. 
90 S.Q. 2251, 399 U.S. 934, 26 LJBd.2d 806—Po¬ 
sey v. U.S., G AMiss., 416 F.2d 545, cert. den. 90 
S.Q. 964, 965, 966, 397 U.S. 946, 25 L.EdJd 127, 
reh. den. 90 S.Q. 1267, three cases, 397 U.S. 1031, 
25 LEd.2d 544. 

Ark.—Miller v. State, 464 S.W.2d 594, 250 Ark. 199. 
Cal.—People v. Lara, 62 Cal.Rptr. 586, 432 P.2d 202, 
67 C.2d 365, cert den. 88 S.Q. 2303, 392 U.S. 945, 
20 L.Ed.2d 1407. 

People v. Mendoza, 59 Cal.Rptr. 491, 251 
C.A.2d 554. 

N.C—State v. Cannady, 196 S.K2d 617, 18 N.CApp. 
213, app. after remand 205 S.E.2d 358, 22 N.C. 
App. 53, cert. den. 207 S.E.2d 763, 285 N.C. 
664—State v. Freeman, 229 S.E.2d 238, 31 N.C. 
App. 335. 

Right to confrontation 

U.S.—U.S. ex rel. Haynes v. McKendrick, D.C.N.Y., 
350 F.Supp. 990, affd., C.A., 481 F.2d 152. 
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N.Y.—People v. Thomas, 338 N.Y.S.2d 2, 71 Misc.2d 
1069. 

N.G—State v. Justice, 165 S.E.2d 47, 3 N.CApp. 363. 

Tenn.—Smith v. State, Cr., 512 S.W.2d 619. 
Admission in non-jury case held proper 

U.S.—Fowler v. Wainwright, CAFla, 436 F.2d 387. 

Interlocking aspect as affecting admission 

U.S.—U.S. ex rel. Ortiz v. Fritz, CA.N.Y., 476 F.2d 37, 
cert. den. 94 S.Q. 591, 414 U.S. 1075, 38 L.Ed.2d 
482. 

Fla.—Adams v. State, App., 295 So.2d 114. 

Balancing test 

N.Y.—People v. Thomas, 338 N.Y.S.2d 2, 71 Misc.2d 
1069. 

65. Ala.—Lee v. State, 191 So.2d 239, 43 AJaApp. 
400. 

Fla.—Trimble v. State, App., 143 So.2d 331—Seely v. 
State, App., 191 So.2d 78—Broome v. State, 194 
So.2d 31. 

Ga.—Graham v. State, 142 S.E.2d 287, 111 GaApp. 
542. 

N.C.—State v. Davis, 202 S.E.2d 770, 284 N.C 701, 
cert den. 95 S.Q. 104, 419 U.S. 857, 42 L.Ed.2d 
91. 

Ohio—State v. Swiger, 214 N.E.2d 417, 5 Ohio St.2d 
151, cert. den. 87 S.Q. 148, two cases, 149, 385 
U.S. 874, 17 L.Ed.2d 101. 

Pa.—Com. v. Bethea, 251 A.2d 727, 214 PaSuper. 253. 

Particular assent 

(3) Other matters. 

Ga.—Brown v. State, 173 S.E.2d 470, 121 GaApp. 228. 
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66. People v. Robinson, 38 Cal.Rptr. 890, 392 P.2d 
970, 61 C.2d 373. 

Fla.—Seely v. State, App., 191 So.2d 78. 

Ill.—People v. Hanson, 198 N.E.2d 815, 31 IlL2d 31. 

Kan.—GJ.S. cited In State v. Greer, 447 P.2d 837, 838, 
202 Kan. 212. 

67. Fla.—Blackwell v. State, App., 269 So.2d 737. 

68. Ga—Akins v. State, 328 S.K2d 413, 173 GaApp. 
797. 
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73. U.S—CJ^. cited in Tucker v. U.S., CAFla, 
279 F.2d 62, 64—Campbell v. U.S., CAMasa, 
269 F.2d 688, vac. on oth. grds. 81 S.Q. 421, 365 
U.S. 85, 5 L.Ed.2d 428, on remand, GA., 296 F.2d 
527, on remand, D.C., 199 F.Supp. 905, op. supp. 
CA, 303 F.2d 747, affd. 303 F.2d 747, on remand 
D.C., 206 F.Supp. 213, vac. 83 S.Q. 1356, 373 
U.S. 487, 10 L.Ed.2d 501. 

Pa—Com. v. Staino, 204 A.2d 664, 204 PaSuper. 319. 

Com. v. Vogt, 13 Bucks 531. 

74. Ky.—CJ.S. cited in Senibaldi v. Com., 338 
S.W.2d 915, 918. 

75. Pa.—Com. v. Reis, 195 A.2d 287, 202 PaSuper. 
159. 

79. VS.— Bruton v. U.S., Mo., 88 S.Q. 1620, 391 
U.S. 123, 20 LEd.2d 476, app. after remand, CA, 
416 F.2d 310, cert. den. 90 S.Q. 1248, 397 U.S. 
1014, 25 L.Ed.2d 428. 

Confession also before jury 

N.C—State v. Lynch, 146 S.E.2d 677, 266 N.C 584. 
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80. D.C—GreenweU v. U.S., C.A., 336 F.2d 962,119 
U.S.App.D.C 43. 

Kan.—CJ.S. cited in State v. Roberts, 574 P.2d 164, 
172, 223 Kan. 49. 

80.5. U.S.—U.S. v. Schennault, GAUL, 429 F.2d 
852—Byrd v. Comstock, CACal., 430 F.2d 937. 

NJ.—State v. TassieUo, 182 A.2d 129, 75 NJ.Super. 1, 
affd. 182 A.2d 406, 39 N.J. 282. 

N.Y.—People v. Pounds, 317 N.Y.S.2d 884, 35 A.D.2d 
969. 

Miranda principles held not violated 

U.S.—Byrd v. Wainwright, CAFla, 428 FJd 1017. 

86. U.S.—Pulido v. U.S., CACal., 425 F.2d 1391. 
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Cal.—People v. Floyd, 83 CaLRptr. 608, 464 P.2d 64, 1 
C.3d 694, cert. den. 92 S.Ct. 2418, two cases, 406 
U.S. 972, 32 L.Ed.2d 672. 

People v. Smith, 84 CaLRptr. 229, 4 C.A.3d 41. 
Ill.—People v. Hopkins, 259 N.E.2d 577, 124 Ill.App.2d 
415. 

Mich.—People v. Teal, 173 N.W.2d 736, 20 Mich.App. 
176. 

Statements held not to Incriminate accused 

Mich.—People v. Higginbotham, 175 N.W.2d 557, 21 
MichApp. 489. 

88. Confession of codefendant limited to im¬ 
peachment purpose 

Wash.—State v. Bromley, 432 P.2d 568, 72 Wash.2d 
150, app. after remand 462 P.2d 242, 1 Wash.App. 
325. 

§ 770. After Commission of Crime 
Contemplated 
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93. Mass-Corn. v. Binkiewicz, 175 N.E.2d 473, 342 
Mass. 740. 

94. U.S.—U.S. v. Dunn, GAKy., 299 F.2d 548—U.S. 
v. Harrell, GAAla., 436 F.2d 606, app. after 
remand 458 F.2d 655, app. after remand 93 S.Ct. 
49, 409 U.S. 846, 34 L.Ed.2d 86. 

Ala.—Edwards v. State, 185 So.2d 393, 279 Ala. 371. 
Cal—People v. Donohoe, 19 CaLRptr. 454, 200 C.A.2d 

17. 

N.Y—People v. Christman, 244 N.R2d 703,23 N.Y.2d 
429, 297 N.Y.S.2d 134. 

People v. Ontler, 296 N.Y.S.2d 112, 31 AD.2d 
639. 

N.G—State v. Littlejohn, 142 S.E.2d 132, 264 N.C. 571. 
Pa—Com. v. Ransom, 288 A.2d 762, 446 Pa. 457. 

page 1164 

95. U.S—U.S. v. Rodriguez, C.A.Fla., 509 F.2d 1341 
CaL—People v. Dominguez, 175 CaLRptr. 445, 121 

GA3d 481. 

Ga—Moore v. State, 243 S.R2d 1, 240 Ga. 807, cert. 

den. 99 S.Q. 268, 439 U.S. 903, 58 L.Ed.2d 249. 
Tex.—Bates v. State, Cr.App., 587 S.W.2d 121. 

Payment of money 

(2) Cal—People v. Saling, 103 CaLRptr. 698, 500 
P.2d 610, 7 C.3d 844. 

(3) Other statements. 

Tex.—Brown v. State, Cr-App., 576 S.W.2d 36. 

Planning further frauds 

U.S.—U.S. v. Frank, GA.N.Y., 494 F.2d 145, cert. den. 
95 S.Ct 4, four cases, 419 U.S. 828, 42 L.Ed.2d 52. 

Prevent termination of joint scheme 

Mich.—People v. Shepherd, 234 N.W.2d 502, 63 Mich. 
App. 316. 

96. Hawaii—State v. Toahishige Yoshino, 364 P.2d 
638, 45 Haw. 206. 

IU—People v. Vincent, 415 N.E.2d 1147, 47 IlLDec. 

834, 92 IlLApp.3d 446. 

La.—State v. Hodgeson, 305 So.2d 421. 

NJ—State v. Jackson, 203 A2d 1, 43 N.J. 148, 11 
AXJL3d 841, cert. den. 85 S.a. 690, 379 U.S. 
981 13 LEd.2d 572. 

Pa—GJJS. cited In Com. v. Ellsworth, 187 A2d 640, 
642, 409 Pa. 505. 

Va— Snyder v. Com., 121 S.E^d 452, 202 Va. 1009. 
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97. UA—Atkins v. UA, GA.Wash., 307 F.2d 937- 
U.S. v. Sopher, C.A.I11., 362 F.2d 523, cert. den. 
87 SXX 286, two cases, 385 U.S. 928, 17 LEd.2d 
210 . 

Cal—People v. Davis, 26 CaLRptr. 903, 210 GA.2d 
721. 

Kan.—State v. Shaw, 408 P.2d 650, 195 Kan. 677. 
Pa—CJ jS. dted ii Com. v. Ellsworth, Pa., 187 A2d 
64a 641 409 Pa. 505, 

Va.— Snyder v. Com., 121 S.E.2d 452, 202 Va. 1009. 


Subsequent to division of proceeds 

(2) Conversations several days after division held ad¬ 
missible. 

US—U.S. v. Iacovetti, C.A.Fla., 466 F.2d 1147, cert, 
den. 93 S.Ct. 963, two cases, 973, 410 U.S. 908, 35 
LEd.2d 270. 

98. U.S—Mount v. U.S., C.A.Tex, 333 F.2d 39, cert, 
den. 85 S.a 188, 379 U.S. 900, 13 L.Ed.2d 
175—U.S. v. Price, C.A.N.Y., 447 F.2d 23, cert, 
den. 92 S.a 232, 404 U.S. 912, 30 LEd.2d 186. 
Ga.—Chatterton v. State, 144 S.R2d 726, 221 Ga. 424, 
cert. den. 86 S.Ct. 1964, 384 U.S. 1015, 16 LEd.2d 
1036, reh. den. 87 S.Q. 23, 385 U.S. 892, 17 
L.Ed.2d 126. 

Ill—People v. Meagher, 388 N.E.2d 801, 26 IlLDec. 

800, 70 Hl.App.3d 597. 

Iowa—State v. Waterbury, 307 N.W.2d 45. 

Or.—State v. Davis, 528 P.2d 117, 19 Or.App 446. 
Pa.—Com. v. Turaminello, 437 A2d 435, 292 Pa.Super. 
381. 

Tenn.—C.J.S. cited in State v. Crabtree, Cr.App., 655 
S.W.2d 173, 178. 

Cover up 

Pa.—Com. v. Basile, 458 A2d 587, 312 Pa.Super. 206. 

page 1166 

I. U.S—U.S. v. Sears, C.A.Cal., 663 F.2d 896, cert. 

den. 102 S.a 1731, 455 U.S. 1027, 72 LEd.2d 
148. 

Tex.—Lamberson v. State, Cr., 504 S.W.2d 894. 

3. Hiding weapon 

(4) Other statements. 

NJ.—State v. Wilson, 269 A.2d 153, 57 NJ. 39. 
Possession of weapon 
(2) Other statements. 

Mo.—State v. Neal, 416 S.W.2d 120. 

Disposal of weapons 

Tex—Helms v. State, Cr., 493 S.W.2d 227. 

5. U.S—U.S. v. Testa, C.A.Hawaii, 548 F.2d 847. 
7, IU—People v. Daniels, 235 N.E.2d 305, 92 IU. 
App.2d 207. 
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10.5. U.S—U.S. v. Register, GA.Ga., 496 F.2d 1072, 
cert. den. 95 S.Ct. 802, two cases, 419 U.S. 1120, 
42 LEd.2d 819. 

Cal—People v. Saling, 103 Cal.Rptr. 698, 500 P.2d 610, 
7 G3d 844. 

Or.—State v. Davis, 528 P.2d 117, 19 Or.App. 446. 
Scope of agreement pertinent 
U.S—U.S. V. Borelli, GA.N.Y., 336 F.2d 376, cert, 
den. 85 S.G. 647, two cases, 379 U.S. 960, 13 
L.Ed.2d 555. 

10.15. Cal—People v. Hardeman, 53 Cal.Rptr. 168, 
244 C.A2d 1, cert. den. 87 S.a 1700, 387 U.S. 
912, 18 LE&2d 634. 

§ 771. After Commission of Crime 
for Which Defendant off 
Trial 

10,50, U.S—Mares v. U.S., GA.Colo., 383 F.2d 805, 
app. after remand 409 F.2d 1083, cert den. 89 
S.O. 1314, 394 U.S. 963, 22 L.Ed.2d 564. 

Ala.—^Conley v. State, a, 354 So.2d 1171 

IU—People v. Smith, 304 N.R2d 50, 15 IU.App.3d 10. 

La—State v. Michelli, 301 So.2d 577. 

Mo.—State v. Rayner, App., 549 S.W.2d 128. 

Nev—Johnstone v. State, 566 P.2d 1130, 93 Nev. 427. 
Wash.—State v. Rasmussen, 487 P.2d 250, 5 Wash.App. 
317. 

II. U.S—Marroso v. U.S., CA.Fla., 331 F.2d 601, 
cert. den. 85 S.a. 185, 193, 379 U.S. 899, 13 
LEd.2d 174, reh. den. 85 S.Q. 436, 437, 379 U.S. 
951, 13 L.Ed.2d 549. 

D.C—U.S. v. Bolden, C.A, 514 F.2d 1301, 169 U.S. 
App.D.G 60. 

Ga—Price v. State, 238 S.R2d 24, 239 Ga. 439. 
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Mass.—Com. v. Binkiewicz, 175 N.E.2d 473, 342 Mass. 
740. 

12. U S—Joyner v. U.S., C.A.Va., 547 F.2d 1199. 

13. U.S.—U.S. v. Guajardo, C.ATex., 508 F.2d 1093, 
cert. dism. 96 S.Q. 8, 423 U.S. 801, 46 L.Ed.2d 
244, cert. den. 96 S.Ct. 86, 423 U.S. 847, 46 
L.Ed.2d 68. 

Ala.—Conley v. State, Cr., 354 So.2d 1172. 

Cal—People v. McFarland, 95 CaLRptr. 369, 17 
C.A.3d 807. 

Colo.—Reed v. People, 402 P.2d 68, 156 Colo. 450. 

§ 772. After Abandonment of Con¬ 
spiracy 
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14. U.S—US. v. Bimbaum, C.A.N.Y., 337 F.2d 490 
—U.S. v. Gard, C.A.N.Y., 344 F.2d 120. 

U.S—U.S. V. Borelli, C.A.N.Y., 336 F.2d 376, cert, 
den. 85 S.a 647, two cases, 379 U.S. 960, 13 
L.Ed.2d 555. 

15. NJ.—State v. Felton, 330 A2d 23,131 NJ.Super. 
344. 

§ 773. Nature of Acts or Declara¬ 
tions 

18. U.S—U.S. v. Halpin, CA.Wis., 374 F.2d 493, 
cert. den. 87 S.a 1482, 386 U.S. 1032, 18 L.Ed.2d 
594—U.S. v. Lawler, C.A.IU., 413 F.2d 622, cert, 
den. 90 S.Q. 698, 396 U.S. 1046, 24 L.Ed.2d 
591—U.S. v. Mingoia, GA.N.Y., 424 F.2d 710- 
Stone v. U.S., C.AVt., 435 F.2d 1402, cert. den. 
91 S.Ct. 1681, 402 U.S. 977, 29 L.Ed.2d 143. 

HoweU v. U.S., D.C.IU., 300 F.Supp. 1017, affd., 
GA., 442 F.2d 265. 

Ariz—State v. Skinner, 515 P.2d 880, 110 Ariz. 135. 
Fla—Montana v. State, App., 223 So.2d 771. 

Ga—Leverenz v. State, 231 S.E.2d 513, 140 GaApp. 
632—GJJS. dted in Wireman v. State, 295 S.E.2d 
530, 535, 163 GaApp. 439. 

Ill—People v. Olmos, 395 N.E.2d 968, 32 IlLDec. 587, 
77 lll.App.3d 287. 

Kan.—State v. Glazer, 574 P.2d 942, 223 Kan. 351. 

19. N.H.—State v. Colby, 368 A2d 587, 116 N.H. 
790. 
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20. U.S—U.S. v. Archbold-NewbaU GAFla., 554 
F.2d 665, reh. den. 559 F.2d 1217, cert den. 98 
S.a. 644, two cases, 434 U.S. 1000, 54 LEd.2d 
496. 

22. U.S—U.S. v. Dorn, GAWis., 561 F.2d 1252. 
Tex.—Catching v. State, Cr., 364 S.W.2d 691—Phelps 
v. State, Cr., 462 S.W.2d 310, cert den. 92 S.a 
444, 404 U.S. 983, 30 LEd.2d 367—Summers v. 
State, Cr., 464 S.W.2d 126, cert. den. 91 S.Q. 2260, 

403 U.S. 933, 29 L.Ed.2d 700, reh. den. 92 S.a 33, 

404 U.S. 877, 30 L.Ed.2d 124. 

Evidence held inadmissible 

U.S—U.S. v. James, GATex., 510 F.2d 546, reh. den. 
513 F.2d 629, cert den. 96 S.a 105,423 U.S. 855, 
46 L.Ed.2d 81. 

Statements exonerating codefendant but incrim¬ 
inating defendant not admissible 

N.Y—People v. Bajramovoc, 280 N.Y.S.2d 246, 28 
A.D.2d 622. 

Admission of participation in crime after acquit¬ 
tal 

U.S—U.S. ex rd. Yates v. Rundle, D.GPa., 326 
F.Supp. 344. 
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36. U.S—U.S. v. Knight, CAAlaska, 412 F.2d 292. 
38. U.S—U.S. v. Addonizio, C.ANJ., 451 F.2d 49, 
cert. den. 92 S.a". 949, 405 U.S. 936, 30 L.E<L2d 
812, reh. den. 92 S.a 1309, 405 U.S. 1048, 31 
L.Ed.2d 591, 

N.G—State v. Hairston, 185 S.E.2d 633, 280 N.G 22a 
cert. den. 93 S.a 194, 409 U.S. 888, 34 LEdJd 
145. 
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42. Ill.—People v. Belvedere, 390 N.E.2d 1239, 28 
Ill.Dec. 649, 72 Ill.App.3d 998. 

44. Ala.—Svirbely v. State, Cr., 301 So.2d 219, S3 
AbuApp. 4S2. 
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48. U.S—U.S. v. Cioffi, C.A.N.Y., 493 F.2d 1111. 

§ 774. Furtherance of Common De¬ 
sign 

49. U.S—U.S. v. Manarite, CA.N.Y., 448 F.2d 583, 
cert den. 92 S.Ct 281, 28S, 287, 298, 404 U.S. 
947, 30 L.Ed.2d 264—U.S. v. Miller, C.A.Fla., 664 
F.2d 94, cert. den. 103 S.Ct. 121, 459 U.S. 854, 74 
L.Ed.2d 106. 

50. U.S.-U.S. v. Scott, C.A.G*., 555 F.2d 522, cert, 
den. 98 S.Ct 610, two cases, 434 U.S. 985, 54 
LEd.2d 478, reh. den. 98 S.Ct. 1289, 434 U.S. 
1089, 55 LEd.2d 796. 

Ga—Clarke v. State, 144 $.E2d 90, 221 Ga. 206. 

51. U.S.—Anderson v. U.S., W.Va., 94 S.Ct 2253, 
417 U.S. 211, 41 LEd.2d 20—U.S. v. Nixon, 
DistCoL, 94 S.Ct 3090,418 U.S. 683,41 L.Ed.2d 
1039. 

Ala.—Conley v. State, Cr., 354 So.2d 1172. 

Alaska—Amidon v. State, 565 P.2d 1248. App. after 
remand 604 P.2d 575. 

Aria.—State v. Kennedy, App., 592 P.2d 1288, 122 
Ariz. 22. 

Cal.—People v. Garcia, 20 CalRptr. 242, 201 C.A.2d 
589—People v. Buckley, 20 CalRptr. 659, 202 
C.AOd 142. 

Colo.—People v. Torres, App., 536 P.2d 868, cert. den. 
96 S.Ct. 279, 423 U.S. 929, 46 L.Ed.2d 258. 

Ga.—Orldn v. State, 223 S.E2d 61, 236 Ga. 176, 82 
A.L.R.3d 344. 

HL—People v. Faulisi, 215 NE2d 276, 34 Ill2d 187- 
People v. Hairston, 263 N.E2d 840, 46 ni.2d 348, 
cert den. 91 S.Ct. 1658, 402 U.S. 972, 29 L.Ed.2d 
136. 

Ind—Berridge v. State, 340 N.E.2d 816, 168 Ind.App. 
21 

Ky.—Napier v. Com., 513 S.W.2d 615. 

Md—Irvin v. State, 328 A.2d 329, 23 Md.App. 457, 
affd., 344 A.2d 418, 276 Md. 168. 

Mass-Corn. v. Dahlstrom, 185 N.E2d 759, 345 Mass. 
130. 

Mich.—People v. Adams, 210 S.W.2d 888, 48 Mich. 
App. 595. 

Minn.—Village of New Hope v. Duplessie, 231 N.W.2d 
548, 304 Minn. 417, 87 A.LR.3d 698. 

NJ.—State v. Boiado, 268 A.2d 55,111 NJ.Super. 219, 
cert den. 91 S.Ct. 931, 401 U.S. 948, 28 L.Ed.2d 
231. 

N.Y.—People v. DeRuggiero, 403 N.Y.S.2d 1005, 94 
Mlsc.2d 20. 

N.G—State v. Crump, 186 S.E2d 369, 280 N.C. 491. 

State v. Gibson, 215 S.E2d 849, 26 N.GApp. 
306. 

Pa.—Com. v. Holloway, 240 A.2d 532, 429 Pa. 344. 

Gan. v. Breslin, 7 Lycoming 146, affd. 165 A.2d 
415, 194 Pa.Super. 83. 

Tex.—Davis v. State, Cr., 513 S.W.2d 928. 

Hearsay statement 

(3) Statement admissible as exception to hearsay rule. 

U.S.—U.S. v. Yow, GA.Neb., 465 F2d 1328. 

Ohio-Sute v. Carver, 285 N.E2d 26, 30 Ohio St.2d 
28a cert den. 93 S.Ct 542, 409 U.S. 1044, 34 
LEd2d 495. 

Narrative statements or declarations 

(1) U.S—U.S. V. Borelli, GA.N.Y., 336 F.2d 376, 

cert. den. 85 S.CL 647, two cases, 379 U.S. 960, 13 

LEd.2d 555. 

HI—People v. Olmos, 395 N.E2d 968, 32 Ill.Dec. 587, 
77 Dl.App.3d 287. 

(3) Narratives of past Acts may be in furtherance of 

eooqpimcy. 

Iowa—State v. Kidd, 239 N.W.2d 86a 
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Acts or declarations held to be in furtherance 

U.S—U S. v. Bickford, C.A.Mass., 445 F.2d 829, cert, 
den. 92 S.Ct. 302, 404 U.S. 946, 30 LEd.2d 262— 
U.S. v. Prince, C.A.Tex., 496 F.2d 1289, reh. den. 
502 F.2d 1168, cert. den. 95 S.Ct. 779, 419 U.S. 
1107, 42 L.Ed.2d 804—U.S. v, Diez, C.A.Fla., 515 
F.2d 892, reh. den. 521 F.2d 815, cert. den. 96 S.Ct. 
780, 423 U.S. 1052, 46 LEd.2d 641.’ 

Iowa-State v. Rush, 242 N.W.2d 313. 

N.G—State v. Hines, 145 S.E2d 363, 266 N.C. 1. 
Wis.—Cranmore v. State, App., 271 N.W.2d 402, 85 
Wis.2d 722. 

“Furtherance” defined 

Mich—People v. Trilck, 132 N.W.2d 134, 374 Mich. 
118. 

Requirement not referring to act 

S.D.—State v. Smith, 353 N.W.2d 338, overruling to 
extent inconsistent State v. Kane, 266 N.W.2d 551 
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52. U.S.—'Wong Sun v. U.S., Cal., 83 S.G. 407, 371 
U.S. 471, 9 L.Ed.2d 441—Dutton v. Evans, 91 
S.Ct. 210, 400 U.S. 74, 27 L.Ed,2d 213, on remand 
441 F.2d 657—U.S. v. Nixon, Dist.Col., 94 S.Ct. 
3090, 418 U.S. 683, 41 L.Ed.2d 1039. 

U.S. v. Layton, GA.Cal, 720 F.2d 548, cert, 
den. 104 S.Ct. 1423, 465 U.S. 1069, 79 LEd.2d 
748, app. after remand 767 F.2d 549. 

Ala.—Muller v. State, 218 Sa2d 698, 44 Ala.App. 637, 
cert. den. 218 So.2d 704, 283 Ala. 717. 

Cal.—People v. Gant, 60 Cal.Rptr. 154, 252 C.A.2d 
101—People v. Wallace, 91 CaLRptr. 643, 13 
C.A.3d 608. 

Colo—Reed v. People, 402 P.2d 68, 156 Colo. 450. 
Conn.—State v. Tropiano, 262 A 2d 147, 158 Conn. 
412, cert den. 90 S.Ct. 1866, 398 U.S. 949, 26 
L.Ed.2d 288. 

Fla.—Parker v. State, App., 276 So.2d 98. 

Ga.—Clarke v. State, 144 S.E2d 90, 221 Ga. 206. 
Kitchens v. State, 149 S.E2d 373, 113 Ga.App. 
663. 

Hawaii-State v. Pulawa, 569 P.2d 900, 58 Haw. 377, 
cert. den. 98 S.Ct. 2818, 436 U.S. 925, 56 LEcL2d 
768. 

Ill—People v. Hal, 185 N.E2d 680, 25 IU.2d 577—Peo¬ 
ple v. Davis, 264 N.E2d 140, 46 IU.2d 554. 

People v. Savage, 228 NJE2d 215, 84 ni.App.2d 
73. 

Ind.—GJJS. dted in Blevins v. State, 291 N.E2d 84, 
91, 259 Ind. 618. 

Smith v. State, 307 N.E2d 875, 159 IncLApp. 
438. 

Iowa—CJjS. cited in State v. Tebo, 127 N.W.2d 646, 
648, 256 Iowa 449-State v. Dewey, 220 N.W.2d 
629—State v. Blyth, 226 N.W.2d 250. 

Kan.—State v. Adamson, 419 P.2d 860, 197 Kan. 486. 
La—State v. Otis, 339 So.2d 343. 

Md—Irvin v. State, 328 A.2d 329, 23 MtlApp. 457, 
affd., 344 A.2d 418, 276 Md. 168. 

Mass.—Com. v. Chapman, 186 N.E2d 818, 345 Mass. 
251—Com. v. Stasiun, 206 N.E2d 672, 349 Mass. 
38—Com. v. French, 259 N.E2d 195, vac. in part 
on oth. grds. 92 S.Ct. 2846, 408 U.S. 936, 33 
L.Ed.2d 754. 

Mich—People v. Batten, 156 N.W.2d 640, 9 Mich.App. 
195—People v. Asher, 189 N.W.2d 148, 32 Mich. 
App. 380. 

Minn—State v. LaJambe, 219 N.W.2d 917, 300 Minn. 
539. 

Neb—State v. Adams, 147 N.W.2d 144, 181 Neb. 
75-State v. Cook, 157 N.W.2d 151, 182 Neb. 
684—State v. Watson, 157 N.W.2d 156, 182 Neb. 
692. 

N.H.—State v. Colby, 368 A.2d 587, 116 N.H. 790. 
NJ.—State v. Sinclair, 269 A.2d 161, 57 NJ. 56. 
State v. Sherwin, 317 A.2d 414, 127 NJ^uper. 
370, petition dism. 95 S.Ct. 9, 419 U.S. 801, 42 
LEd.2d 32. 

N.M—State v. Rondeau, 553 P.2d 688, 89 N.M. 408. 
N.Y—People v. Rosenfeld, 221 N.Y.S,2d 74a 15 
A.D.2d 459, revd. on oth. grds. 229 N.Y.S.2d 360, 
11 N.Y.2d 290, 183 N,E2d 656. 


N.C—State v. Littlejohn, 142 S.E2d 132, 264 N.C. 
571-State v. Butler, 153 S.E2d 477, 269 N.G 
733—State v. Galliraore, 158 S.E.2d 505, 272 N.C. 
528. 

State v. Russ, 163 S.E2d 84, 2 N.GApp. 377. 
Ohio—State v. Jones, 258 N.E2d 258, 22 Ohio App.2d 
67. 

Okl—Dooley v. State, Cr., 484 P.2d 1324. 

Or.—State v. Davis, 528 P.2d 117, 19 Or.App. 446. 
Pa—Com. v. Hirsch, 311 A.2d 679, 225 Pa.Super. 494. 

Com. v. Campbell, 75 York 49. 

S.G—State v. Woomer, 277 S.E2d 696, 276 S.C. 258, 
app. after remand 299 S.E2d 317, 278 S.C. 468, 
cert. den. 103 S.G. 3572, 463 U.S. 1229, 77 
LEd.2d 1413—State v. Sullivan, 282 S.E2d 838, 
277 S.C. 35. 

Tex.—Smith v. State, Cr., 455 S.W.2d 748. 

Va—Berger v. Com., 228 S.E.2d 559, 217 Va. 332. 
Wis.—Cranmore v. State, App., 271 N.W.2d 402, 85 
Wis.2d 722. 

Conspiracy not charged 

(1) U.S—U.S. v. DeVerae, GA.Mo., 464 F.2d 80, 
cert. den. 93 S.Ct. 342, 409 U.S. 988, 34 L.Ed.2d 253. 
Cal—People v. Hayes, 94 CalRptr. 222, 16 GA.3d 
662. 

(3) Other statements. 

U.S.—Ottomano v. U.S., GA.Mass., 468 F.2d 269, cert. 

den. 93 S.Ct. 948, 409 U.S. 1128, 35 L.Ed.2d 260. 
m— People v. Daniels, 235 N.E2d 305, 92 IU.App.2d 
207. 

Declarant deceased 

U.S.—U.S. v. Weber, GA.NJ., 437 F.2d 327, cert. den. 
91 S.Ct. 1524, 402 U.S. 932, 28 L.Ed.2d 867. 

Tape recording of telephone conversation 

U.S.—U.S. v. Grant, GA.N.Y., 462 F.2d 28, cert. den. 
93 S.Ct. 234, 409 U.S. 914, 34 L.Ed.2d 176. 

Multiple counts 

U.S.—U.S. v. Mendoza, C.A.Tex., 473 F.2d 697. 

Statements held inadmissible when not In fur¬ 
therance of conspiracy 

Mich.—People v. Berryman, 204 N.W.2d 238, 43 Mich. 
App. 366. 
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53. U.S.—U.S. v. Pardo-Bolland, C.A.N.Y., 348 F.2d 
316, cert. den. 86 S.Ct 388, 382 U.S. 944, 15 
L.Ed.2d 353, and 86 S.a 407, 382 U.S. 946, 15 
L.Ed.2d 354—U.S. v. James, GA.Tex., 510 F.2d 
546, reh. den. 513 F.2d 629, cert. den. 96 S.Ct 
105, 423 U.S. 855, 46 LEd.2d $1. 

Falsity in every detail unnecessary 

U.S.—U.S. v. Diez, C.A.Fla., 515 F.2d 892, reh. den. 
521 F.2d 815, cert. den. 96 S.Ct. 780, 423 U.S. 
1052, 46 L.Ed.2d 641. 

54. U.S—U.S. v. Rodriguez, C.A.Fla., 509 F.2d 1342. 
56. U.S—U.S. v. Lang, GA.N.Y., 589 F.2d 92. 
Cal—People v. Luker, 47 CalRptr. 209,407 P.2d 9, 63 

G2d 464. 

Mich—People v. Trilck, 132 N.W.2d 134, 374 Mich. 
118. 

Other offenses 

(3) Held admissible. 

Cal—People v. Booker, 69 CalRptr. 837, 263 GA.2d 
464. 

ni— People v. Trigg, 240 N.E2d 130, 97 ni.App.2d 
261. 

N.Y—People v. Alvarez, 389 N.Y.S.2d 980, 88 Misc.2d 
709. 

No evidence of conspiracy 
N.Y—People v. Cunningham, 390 N.Y.S.2d 547, 88 
Misc.2d 1065. 

56.5. U.S—U.S. v. Hernandez, C.A.Tex., 441 F.2d 
157, cert. den. 92 S,Ct 150, 404 U.S. 847, 30 
L.Ed.2d 84—U.S. v. Stephens, GA.MicL, 492 
F2A 1367, cert. den. 95 S.G. 93, 419 U.S. 852,42 
L.Ed.2d 83, and 95 S.G. 136, 419 U.S. 874, 42 
L.Ed.2d 114. 
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§ 775. Acts or Declarations in Ab¬ 
sence of Defendant 
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59. U.S—Park v. Huff, GA.Ga., 506 F.2d 849, cert, 
dea. 96 S.Ct 38, 423 U.S. 824, 46 L.Ed.2d 40. 

U.S. v. Kahaner, D.C.N.Y., 203 F.Supp. 78— 
U.S. v. Boyance, D.GPa., 215 F.Supp. 390. 

Ala.—Muller v. State, 218 So.2d 698, 44 AlaApp. 637, 
cert den. 218 So.2d 704, 283 Ala. 717. 

Hagood v. State, Cr., 259 So.2d 679,47 AlaApp. 
626—Staggs v. State, 299 So.2d 756, 53 Ala.App 
314, cert den. 299 So.2d 767, 293 Ala. 773. 

Cal.—People v. Brawley, 82 CaLRptr. 161, 461 P.2d 
361, l G3d 277, cert den. 91 S.Q. 462, 400 U.S. 
993, 27 LEd.2d 441. 

Colo.—People v. Andera, 559 P.2d 239, 38 Colo App. 
185. 

Ga—Jackson v. State, 165 S.E2d 711, 225 Ga. 39, cert, 
den. 90 S.Ct 2248, 399 U.S. 934, 26 L.Ed,2d 805. 

Ill—People v. Parson, 189 N.E2d 311, 27 I11.2d 263- 
People v. Squires, 190 N.E2d 361, 27 I11.2d 518, 
cert. den. 84 S.Q. 498, 375 U.S. 978, 11 LEd.2d 
421 

People v. Behymer, 198 N.E.2d 729, 48 Ill. 
App.2d 218. 

Ind.—Patton v. State, 175 N.E2d 11, 241 Ind. 643. 

Iowa—State v. Hinsey, 200 N.W.2d 810. 

Kan.—State v. Turner, 392 P.2d 863, 193 Kan. 189- 
State v. Shaw, 408 P.2d 650, 195 Kan. 677-State 
v. Trotter, 453 P.2d 93, 203 Kan. 31. 

La.—State v. Witherspoon, 292 So.2d 499. 

Md—Irvin v. State, 328 A.2d 329, 23 Md.App. 457, 
affd., 344 A.2d 418, 276 Md. 168. 

Mo.—State v. Deyo, 358 S.W.2d 816. 

N.G—State v. Ingland, 180 S.E.2d 42, 10 N.GApp. 
715, cert. den. 181 S.E2d 603, 278 N.C. 703. 

Pa.—Com. v. David, 225 A2d 255, 209 Pa.Super. 169. 

Tex.—Griffey v. State, 342 S.W.2d 582, 170 Tex.Cr.R 
577. 

Va.—Anderson v. Com., 205 S.E2d 393, 215 Va. 21. 

Wash.—State v. Austin, 400 P.2d 603, 65 Wash.2d 916. 

Wis.—CJJS. cited la State v. Dorcey, 307 N.W.2d 612, 
615, 103 Wis.2d 151 

Wyo.—Jasch v. State, 563 P.2d 1327. 

Although conspiracy not charged 

U.S.—U.S. v. Talbot, GA.Mich., 470 F.2d 158-U.S. v. 
Ruggiero, GA.N.Y., 472 F.2d 599, cert. den. 93 
S.Ct 2772, 412 U.S. 939, 37 LEd.2d 398. 

Not all statements of a coconspira¬ 
tors are admissible against an absent 
defendant 39 - 5 

59J, Mass.—Com. v. Pleasant, 315 N.E2d 874, 366 
Mass. 100. 
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60. Ala.—Guntharp v. State, Cr., 308 So.2d 722, 54 
AlaApp. 363, writ quashed 308 So.2d 728, 293 
Ala. 756. 

Cal.—People v. Picl, 171 CaLRptr. 106, 114 C.A.3d 
824. 
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61. U.S.—Holsen v. U.S., GA.Ala., 392 F.2d 292, 
cert. den. 89 S.Ct 640, 393 U.S. 1029,21 L.Ed.2d 
573. 

US. v. Ashlock, D.GMo., 387 F.Supp. 19. 

Ala.—Hagood v. State, Cr., 259 So.2d 679, 47 Ala. App. 
626. 

CaL—People v. Davis, 26 CaLRptr. 903, 210 C.A.2d 
721—People v. Causey, 34 CaLRptr. 43, 220 
GAJd 641, cert den. 84 S.Ct 981, 376 U.S. 959, 
11 L.Ed.2d 976. 

HL—People v. Trigg, 240 N.E2d 130, 97 Ill.App.2d 
261. 

Iowa—CJS. cited la State v. Tebo, 127 N.W.2d 646, 
648,256 Iowa 449. 


Tex-Echols v. State, Cr., 370 S.W.2d 892-Lapp v. 
State, Cr., 519 S.W.2d 443—Colunga v. State, Cr., 
527 S.W.2d 285. 

Statements implicating codefendant 

U.S.-U.S. V. Bimbaum, C.A.N.Y., 337 F.2d 490-U.S. 
v. Kelly, C.A.Pa., 399 F.2d 692. 

Fla.—Wilkerson v. State, App., 232 So.2d 217. 

Ill-People v. Miller, 238 N.E.2d 407, 40 IlL2d 154, 
cert. den. 89 S.Q. 401, 393 U.S. 961, 21 L.Ed.2d 
375 

N.Y — People v. Cassidy, 291 N.Y.S.2d 822, 30 A.D.2d 
795. 

Ohio—State v. Utsler, 255 N.E2d 861, 21 Ohio App.2d 
167. 

Wis—Renner v. State, 159 N.W.2d 618, 39 Wis.2d 631. 

Conversations with law enforcement officers in¬ 
admissible 

(4) Ind—Dell v. State, 231 N.K2d 522, 249 Ind. 231. 
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62. D.C—Kramer v. U.S., GA., 317 F.2d 114, 115 
U.SApp.D.C. 50. 

65. U.S—U.S. v Harrell, GA.Ala., 436 F.2d 606, 
app. after remand 458 F.2d 655, cert. den. 93 S.Ct 
49, 409 U.S. 846, 34 LEd.2d 86. 

Ala—Belle-Isle v. State, 217 So.2d 550, 44 Ala.App. 
598. 

Cal—People v. Fanizza, 59 CaLRptr. 544, 251 C.A.2d 
484. 

Fla.—Spiegel v. State, App., 269 So.2d 694. 

Ill—People v. Scott, 241 N.E2d 579, 100 IlLApp.2d 
473. 

Ind.—Sims v. State, 358 N.E2d 746, 265 Ind. 647. 

Kan.—State v. Oliphant, 502 P.2d 626, 210 Kan. 451. 

Ky—Gill v. Com., 374 S.W.2d 848. 

La—State v. Herman, 304 So.2d 322, petition dism, 95 
S.Ct 2409, 421 U.S 1006, 44 L.Ed.2d 675. 

Mass.—Com. v. Pleasant, 315 N.E2d 874, 366 Mass. 
100 . 

N.J-State v. Felton, 330 A.2d 23, 131 N.J.Super. 344. 

Old—Tate v. State, Cr., 556 P.2d 1014. 

Extrajudicial statements of defendant, including 
confessions, etc. 

Tex.—Cowan v. State, 355 S.W.2d 521* 172 Tex.Cr.R. 
183. 

Inadmissible unless other connective evidence 
present 

Mich—People v. Mies, 205 N.W.2d 608, 44 Mich App. 
553. 

66. U.S—U.S. v. Davis, CATex., 487 F.2d 112, rch. 
den. 486 F.2d 1403, cert. den. 94 S.Ct. 1573, two 
cases, 415 U.S. 981, 39 LEd.2d 878, reh. den. 94 
S.Ct. 2005, 416 U.S. 975, 40 L.Ed.2d 565. 

Ala.—Price v. State, 190 So.2d 724, 43 AlaApp. 357, 
cert. den. 190 So.2d 725, 280 Ala. 717. 

Goodman v. State, Cr., 291 So.2d 358, 52 Ala. 
App. 265. 

Ga—Smith v. State, 180 S.EJd 556, 123 GaApp. 269. 
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69. N.C—State v. Carey, 206 S.E2d 222, 285 N.C. 
509, app. after remand 218 S.E2d 387, 288 N.C, 
254, vac. in part on oth. grds. 96 S.Ct 3209, 428 
U.S. 904, 49 L.Ed.2d 1209. 

§ 776. Acta or Declarations Not 

Known to Defendant 

70, U.S.—Continental Baking Co. v. U.S., CA.Tenn., 
281 F.2d 137. 

Wis.—CJ.S. dted in State v. Dorcey, 307 N.W.2d 612, 
615, 103 Wis.2d 152. 

§ 777. Res Gestae 

72. U.S—U.S. v. Chee, CAAnz., 422 F.2d 52— 
McGregor v. U.S., GAAla., 422 F.2d 925-U.S. 
v. Calarco, GA.N.Y., 424 F.2d 657, cert. den. 91 
S.Ct. 46, 400 U.S. 824, 27 LEd.2d 53, reh. den. 91 
S.Ct. 1522, 402 U.S. 934, 28 L.Ed.2d 870. 

Ky—Rigsby v. Com., 495 S.W.2d 795. 
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Mo.—State v. Adams, 380 S.W.2d 362-CJ.S. dted In 
State v. Brown, 476 S.W.2d 519, 524. 
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72.5. Ky.—GJ jS. dted in Rigsby v. Commonwealth, 
495 S.W.2d 795, 799. 

La.—State v. Bonanno, 373 So.2d 1284. 

Okl—Brown v. State, Cr., 435 P.2d 173. 

Tex.—Tankcred v. State, Cr., 456 S.W.2d 134. 

73. Miss.— CJS. dted in Hosey v. State, 300 So.2d 
453, 454. 

Neb—State v. Watson, 157 N.W.2d 156, 182 Neb. 691 

75. U.S—Davis v. U.S., CAMiss., 409 F.2d 1095. 
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76.15. U.S—U.S. v. Testa, GA.Hawaii, 548 F.2d 
847. 

Ala—Belle-Isle v. State, 217 So.2d 550, 44 AlaApp. 
598. 

Cal—People v. Buono, 12 CaLRptr. 604, 191 GA2d 
203. 

Md.—Johnson v. State, 264 A.2d 280, 9 MdApp. 327. 

Neb.—State v. Watson, 157 N.W.2d 156, 82 Neb. 692. 

NJ.—State v. Farinella, 374 A.2d 1229, 150 NJ.Super. 
61. 

76.20. Evidence inadmissible under rule 

(1) Iowa—State v. Tebo, 127 N.W.2d 646, 256 Iowa 

449. 

page 1184 

76.30 Wis— CJ.S. dted In State v. Winston, App., 
355 N.W.2d 553, 556, 120 Wis.2d 500. 

78. NJ.—State v. Abrams, 356 A.2d 26, 140 NJ.Su¬ 
per. 232, affd. 370 A.2d 852, 72 NJ. 342. 

§ 778. Evidence Adduced to Estab¬ 
lish Corpus Delicti 

80. Mich—People v. Barron, 163 N.W.2d 219, 381 
Mich. 421. 

§ 779. Evidence Tending to Show 
Motive 
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81. Cal—People v. Waltreus, 26 CaLRptr. 740, 216 
C.A.2d 342, cert. den. 84 S.Ct. 981, 376 U.S. 959, 
11 L.Ed.2d 977. 

Ga—Fleming v. State, 224 S.E.2d 15, 236 Ga. 434. 

§ 780. Prosecution for Crime Inci¬ 
dental to Conspiracy 

82. U.S—Pacelli v. U.S., GAN.Y., 588 F.2d 360, 
cert. den. 99 S.Ct 2001, 441 U.S. 908, 60 L.Ed.2d 
378. 

N.J—State v. Fannella, 374 A2d 1229, 150 NJ.Super. 
61. 

Or.—CJS. dted in State'v. Garrison, 519 P.2d 1295, 
1303, 16 OrApp. 588, app. after remand 534 P.2d 
210, 21 OrApp. 155. 

§ 781. Prosecution for Aiding and 
Abetting 

84. U.S.—U.S. v. Weaver, CAArk., 565 F.2d 129, 
cert den. 98 S.Ct. 1263,434 U.S. 1074,55 LEd.2d 
780. 

Ala.—Townsend v. Gty of Birmingham, Cr., 307 5o.2d 
24, 34 AlaApp. 213. 

Mich.—CJ.S. quoted at length in People v. Tunnacliff, 
134 N.W.2d 682, 685, 375 Mich. 298. 

85. Minn.—GJ.S. dted in State v. Jordan, Minn., 136 
N.W.2d 601, 608, 272 Minn. 84. 

86. U.S.—U.S. v. Dowery, C.A.HL, 334 F.2d 787, 
cert. den. 85 S.Ct 333, 379 U.S. 933, 13 L.Ed.2d 
344—U.S. v. Guajardo-Melendez, GAOL, 401 
F.2d 35. 

D.C.—Calloway v. U.S., GA, 399 F.2d 1006, 130 
U.S.App.D.C. 273, cert den. 89 S.Ct 464,393 U.S. 
987, 21 L.Ed.2d 448. 
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88* N.J.—State v. Sims, 355 A.2d 695, 140 NJ.Super. 
164. 

$ 782. Admissibility as Against Ac¬ 
tor or Declarant 
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89. U.S.—U.S. v. Garxiner, C.A.I11., 347 F.2d 405, 
cert den. 86 S.Ct 626, 382 U.S., 1015, 15 L.Ed.2d 
529—Osbome v. U.S., C.A.Cal., 371 F.2d 913, 
cert. den. 87 S.Ct. 2082, 387 U.S. 946, 18 L.Ed.2d 
1335, reh. den. 88 S.Ct. 23, 389 U.S. 891, 19 
L.Ed2d 207—U.S. v. Etheridge, C.A.Tenn., 424 
F.2d 951, cert. den. 91 S.Ct. 463, 400 U.S. 993, 27 
L.Ed.2d 442, and 91 S.Ct 464, 400 U.S. 1000, 27 
L.Ed.2d 452, cert. dism. 91 S.Ct. 2174, 402 U.S. 
547, 29 LEd.2d 102, reh. den. 92 S.Ct. 32, 404 
U.S. 875, 30 LEd.2d 122—U.S. v. Hicks, C.A. 
Md., 748 F.2d 854. 

Ala.—Hall v. State, Cr., 275 So.2d 374, 49 Ala.App. 
695. 

CaL—People v. Hohensee, 59 CaLRptr. 234,251 C.A.2d 
193—People v. Wong, 111 CaLRptr. 314, 35 
CA.3d 812—People v. Romo, 121 Cal.Rptr. 684, 
47 GA.3d 976. 

Fla.—Courtney v. State, App., 358 So.2d 1107. 

Hawaii—State y. Pastushin, 568 P.2d 504, 58 Haw. 299. 

Ind.—Adams v. State, 214 N.E.2d 53, 262 Ind. 220. 

Ky.—Rachel v. Com., 523 S.W.2d 395. 

La.—State v. Jenkins, 340 So.2d 157. 

Md.—Trovinger v. State, 367 A.2d 548, 34 M&App. 
357. 

Mich.—People v. Gisondi, 156 N.W.2d 601, 9 Mich. 
App. 289. 

Miss.— CJS. cited in Cain in State, 175 So.2d 638, 642, 
253 Miss. 368. 

N.Y.—People v. Payne, 315 N.E.2d 762, 35 N.Y.2d 22, 
358 M.Y.S.2d 701. 

N.C—State v. Conrad, 168 S.E.2d 39, 275 N.C. 342. 

Okl.—Hopkins v. State, Cr., 500 P.2d 579. 

Tenn—Keith v. State, Or., 542 S.W.2d 839. 

Utah—State v. Pierre, 572 P.2d 1338, reh. den. 576 P.2d 
857, cert den. 99 S.Ct 219, 439 U.S. 882, 58 
, L.Ed2d 194. 

Wyo.—Grable v. State, 601 P.2d 1001, app. after re¬ 
mand 649 PJd 663. 
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89.5. UA—Harris v. U.S., C.A.Md., 283 F.2d 923. 

Cal.—People v. Epps, 109 CaLRptr. 733, 34 C.A.3d 
146. 

Fla.—Cappetta v. State, App., 155 So.2d 185—GJ.S. 
cited in Adirim v. State, App., 350 So.2d 1082, 
1084. 
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90. CaL—People v. Olson, 42 Cal.Rptr. 760, 232 
CA.2d480. 

91* U.S—U.S. v. Gardner, GA.I1L, 347 F.2d 405, 
cert den. 86 S.Ct 626, 382 U.S. 1015, 15 L.Ed.2d 
529—U.S. v. Young, C.A.Minn., 422 F.2d 302, 
cert den. 90 S.a 1718, 398 U.S. 914, 26 LEd.2d 
78. 

Alaska—Vail v. State, 599 P.2d 1371. 

Cola—People v. Knapp, 505 P.2d 7, 180 Colo. 280. 

Fla.—Cappetta v. State, App., 1S5 So.2d 185. 

Ga—Graham v. State, 142 S.E.2d 287, 111 Ga.App. 
542—Munsford v. State, 199 S.E.2d 843, 129 Ga. 
App. 547. 

Ind.—Johnson v. State, 198 N.E2d 373, 245 Ind. 295. 

La.—State v. Wright, 316 So.2d 380. 

NJ.—State y. Ordog, 212 A.2d 370, 45 NJ. 347, cert, 
den. 86 S.Ct 1942, 384 U.S. 1022, 16 L.Ed.2d 
1025, and 86 S.Ct 1945, 384 U.S. 1022, 16 L.Ed.2d 
1025. 

N.Y—People v. Payne, 315 N.R2d 762, 35 N.Y.2d 22, 
358 N.Y.S.2d 701. 

N.G—State v. McEachin, 195 S.R2d 349, 17 N.C.App. 
634. 

Pa.—Com. v. Lofton, 292 A2d 327, 448 Pa. 184. 

R.L—State v. Wilbur, 339 A.2d 730, 115 R.I. 7. 


Tex.—Evans v. State, Cr., 500 S.W.2d 846, app. after 
remand 534 S.W.2d 707. 

Silence in face of accusatory statement 
Cal.—People v. Yeager, 229 P. 40, 194 Cal. 452. 

People v. Chavez, 24 Cal.Rptr. 895, 208 C.A.2d 
248, app. dism. and cert. den. 83 S.Ct. 1891, 374 
U.S. 493, 10 L.Ed.2d 1048. 
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91.5. U.S.—U.S. v. Bell, C.A.Tex., 457 F.2d 1231, 
app, after remand 470 F.2d 1178—Hoover v. Beto, 
C.A.Tex., 467 F.2d 516, cert. den. 93 S.a 703, 
409 U.S. 1086, 34 L.Ed.2d 673. 

Ark.—Gammel v. State, 531 S.W.2d 474, 259 Ark. 96. 
Cal.—People v. Raine, 58 Cal.Rptr. 753, 250 GA.2d 
517—In re Domingo, 74 Cal.Rptr. 161, 268 GA.2d 
642. 

Ind.—Gutierrez v. State, 395 N.E2d 218, 271 Ind. 639. 
Md.—Malcolm v. State, 192 A.2d 281, 232 Md. 222. 
Miss.—Cain v. State, 175 So.2d 638, 253 Miss 368. 
N.J.—State v. Ordog, 212 A.2d 370, 45 NJ. 347, cert, 
den. 86 S.a. 1942, 384 U.S. 1022, 16 L.Ed.2d 
1025, and 86 S.Ct. 1945, 384 U.S. 1022,16 L.Ed.2d 
1025. 

R.I.—State v. Wilbur, 339 A,2d 730, 115 R.L 7. 
Deletion of name of codefendant 
U.S.—U.S. V. Gray, C.A.Ala., 462 F.2d 164, cert. den. 
93 S.a. 452, 409 U.S. 1009, 34 L.Ed.2d 303. 

An admission of a codefendant's con¬ 
fession implicating defendant in a joint 
jury trial amounts to hearsay evidence 
and violates the defendant’s right to 
confront witnesses against him . 91,10 

91,10. N.C.—State v. Johnson, 225 S.R2d 113, 29 
N.C.App. 534. 

Pa.—Com. v. Moore, 323 A.2d 25, 228 Pa.Super. 49. 

92. Exception to exclusionary rule not applica¬ 
ble 

Tex.—Thompson v. State, a., 480 S.W.2d 624. 

92.20. N.G—State v. Crews, 252 S.R2d 745, 296 
N.C. 607. 

A codefendant’s declaration may be 
excluded on a joint trial if its impact on 
other defendants is so pervasive and 
unfair as to outweigh its evidential val¬ 
ue against the declarant . 92 - 23 

92.25. US.—U.S. v. Kahaner, D.C.N.Y., 203 F.Supp. 
78. 

Tenn.-Gwin v. State, Cr., 523 S.W.2d 636. 

§ 78S. Admissibility on Behalf of 
Defendant 

92.50. N.Y.—People v. ScHgman, 313 N.Y.S.2d 593, 
35 A.D.2d 591, affd. 270 N.E.2d 721, 28 N.Y.2d 
788, 321 N.Y.S.2d 901, rearg. den. 272 N.R2d 
490, 29 N.Y.2d 514, 323 N.Y.S.2d 982. App. 
after remand 400 N.Y.S.2d 187, 60 A.D.2d 638. 
Wis—CJ jS. quoted at length in State v. Sharlow, 212 
N.W.2d 591, 593, 594, 61 Wi*.2d 388. 

Exculpatory declaration not admissible 

Wash-State v. Garrison, 427 P.2d 1012, 71 Wash.2d 
312. 

93. U.S— U.S. v. Reltempo, C.A.N.Y., 675 F.2d 472, 
cert. den. 102 S.a. 2963, 457 U.S. 1135, 73 
L.Ed.2d 1353. 

Cal—People v. Williams, 85 CaLRptr. 675, 6 C.A3d 
274. 

D.C.—Smith v. U.S., App., 312 Aid 781. 

Ill—People v. Kane, 333 N.E.2d 247, 31 IllA.pp.3d 
500. 
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94. Colo—Wilson v. People, 354 P2d 588, 143 Colo. 
544. 

NJ.—State v. Tapia, 273 A.2d 769, 113 NJ.Super. 322. 


97. Ariz—State v. Pina, 469 P.2d 481, 12 Ariz.App. 
247. 

Ill—People v. Green, 187 N.E.2d 708, 27 IlL2d 39. 
N.Y—People v. White, 361 N.Y.S.2d 211, 46 A.D.2d 
814. 

Wash.—State v. Fullen, 499 P.2d 893, 7 Wash.App. 
369, cert. den. 93 S.Ct. 2282, 411 U.S. 985, 36 
L.Ed.2d 962. 

Admissible as exception to hearsay rule 

U.S—U.S. v. Klein, C.A.Mass., 522 F.2d 296. 

§ 784. Conviction or Acquittal of 
Another Charged with 
Same Offense 

99. U.S—US. v. Restaino, GA.Pa., 369 F.2d 544— 
U.S. v. Davis, GA.Tex., 487 F.2d 112, reh. den. 
486 F.2d 1403, cert. den. 94 S.a 1573, two cases, 
415 U.S. 981, 39 LEd.2d 878, reh. den. 94 S.a 
2005,416 U.S. 975,40 L.Ed.2d 565—U.S v. King, 
GA.Ala., 505 F.2d 602. 

D.C—Carter v. U.S., GA., 281 F.2d 640,108 U.S.App. 
D.G 277, cert. den. 81 S.a 168, 364 U.S. 880, 5 
LEd.2d 102. 

Fla.—Salvatore v. State, 366 So.2d 745. Cert den. 100 
S.a. 177, 444 U.S. 885, 62 L.Ed.2d 115, reh. den. 
100 S.Q. 474, 444 U.S. 975, 62 LEd.2d 393. 
a—People v. Burch, 317 N.R2d 136, 22 IU.App.3d 
950. 

Ind—Zamik v. State, 361 N.E.2d 202, 172 Ind.App. 
593. 

Iowa—GJJS. dted In State v. Frese, 127 N.W.2d 83,85, 
256 Iowa 289. 

Ky—Martin v. Com., 477 S.W.2d 506. 

Md.—GJJS. dted in Gray v. State, 157 A.2d 261, 264, 
221 Md. 286. 

Mo.—State v. Aubuchon, 381 S.W.2d 807—State v. 
Gordon, 499 S.W.2d 512. 

State v. Fenton, App., 499 S.W.2d 813—GJJS. 
dted in State v. Swearingin, App., 564 S,W.2d 351, 
356. 

Neb— State v. Robertson, 366 N.W.2d 429, 219 Neb. 
782. 

NJ.—State v. Felton, 330 A.2d 23, 131 NJ.Super. 344. 
N.C—State v. Atkinson, 214 S.E.2d 270, 25 N.GApp. 
575. 

Pa.—Com. v. Thomas, 279 A.2d 20, 443 Pa. 234. 
Tex.—Barton v. State, 361 S.W.2d 716, 172 Tex.Cr.R. 
600-Tucker v. State, Cr., 461 S.W.2d 630, cert, 
den. 91 S.Q. 2230, 403 U.S. 919, 29 L.Ed.2d 696- 
C.J.S. dted in McClure v. State, CrApp., 615 
S.W.2d 757, 759. 

Va—Walker v. Com., 183 S.R2d 739, 212 Va. 289. 
Plea of guilty 

(1) Va—Ward v. Com., 138 S.E2d 293, 205, Va. 564. 
Wyo—Kwallek v. State, 596 P.2d 1372. 

(4) Other statements. 

U.S.—U.S. v. Grow, CA-Va., 394 F.2d 182, cert. den. 
89 SCt. 118, 120, 393 U.S. 840, 21 L.Ed.2d 111— 
U.S. v. Bryza, C.A.HL, 522 F.2d 414, cert. den. 96 
S.Q. 2237, 426 U.S. 912, 48 L.Ed.2d 837. 

Cal—People v. Hernandez, 69 CaLRptr. 448, 263 
C.A.2d 242. 

Conn.—State v. Griffin, 397 A.2d 89, 175 Conn. 155. 
N.C—State v. Jackson, 155 S.E.2d 236, 270 N.C. 773- 
State v. Potter, 244 S.E.2d 397, 295 N.C. 126. 
Or—State v. Riddell, 446 P.2d 517, 251 Or. 506-State 
v. Cole, 448 P.2d 523, 252 Or. 146. 

S.C—State v. Murphy, 244 S.E.2d 36, 270 S.G 642. 

(5) Disclosure accused’s decision, not state’s. 

Mo.—State v. Yingst, App., 651 S.W.2d 641. 

Limited use sanctioned 

Wis—Virgil v. State, 267 N.W.2d 852, 84 Wis.2d 166. 
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99.5. U.S. — U.S. v. Crosby, C.A.N.Y., 294 F.2d 928, 
cert. den. 82 S.a. 599, three cases, 368 U.S. 984, 7 
L.Ed.2d 523, reh. den. 82 S.Ct 1138, 369 U.S. 
881, 8 L.Ed.2d 285—Fretfe v. U.S., GA.N.H., 386 
F.2d 408, app. after remand 408 F.2d 100—Baker 
v. U.S., C.A.Cal., 393 F.2d 604, cert. den. 89 S.a. 
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110, 393 U.S. 836, 21 L.Ed.2d 106—U.S. v. New- 
man, C.A,Pa, 490 F.2d 139. 

Cal.—People v. Young, 149 Cal.Rptr. 524, 85 C.A.3d 
594. 

Fla.—Russell v. State, App., 349 So.2d 1224. 

Ky.—Parido v. Com., 547 S.W.2d 125. 

Mich.—People v. Crawl, 209 N.W.2d 809, 47 Mich. 
App. 749. 

Or.—State v. Abbott, 552 P.2d 238, 275 Or. 611. 

Rationale of rule 

N.C—State v. Cameron, 200 S.E2d 186, 284 S.C. 165, 
cert den. 94 &Ct. 3195, 418 U.S. 905, 41 L.Ed.2d 
1153. 

N.C—State v. Jackson, 155 S.E2d 236, 270 N.C. 773. 
Va—Lewis v. Com., 175 S.E2d 236, 211 Va 80. 
Where not admitted to impeach coindictee 
Ky.—Tipton v. Com., 640 S.W.2d 818. 

3. Fla—Sanders v. State, App., 241 So.2d 430. 
Tex.—Tucker v. State, Cr., 461 S.W.2d 630, cert den. 
91 S.Ct 2230, 403 U.S. 919, 29 L.Ed.2d 696-Ex 
parte Smith, Cr., 513 S.W.2d 839. 

5. Aria—State v. Washington, App., 585 P.2d 249, 

120 Aria 229. 
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